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ANNOTATED 


NEW  SERIES. 


TTTAH  supreme:  COURT. 

A.  G.  FELL,  Respt., 

V. 

UNION  PACIFIC  RAILROAD  COMPANY, 

Appt. 

(32  Utah,  101,  88  Pac.  1003.) 

Pleading  —  amendment  —  shipment  of 
stock  —  destination.. 

1.  The  allowance,  upon  due  notice  and  ar- 
gument, and  a  long  time  prior  to  the  trial, 
of  an  amendment  of  a  complaint  in  an  ac- 
tion to  recover  damages  for  delay  in  trans- 
portation of  live  stock,  changing  the  point  of 
destination  from  the  end  of  the  defendant's 


line,  as  originally  alleged,  to  a  point  be- 
yond such  line,  is  not  prejudicial  to  the  de- 
fendant, where  the  amendment  is  in  accord- 
ance with  the  allegations  of  the  answer  as 
to  the  place  of  destination,  and  the  court 
strictly  confines  the  damages  to  the  loss  oc- 
casioned by  the  neglect  of  defendant  on  its 
own  line. 

Interest  —  unliquidated  damages  —  de» 
lay  in  transportation  of  liYe  stock. 

2.  Damages  recovered  in  an  action  ew  de» 
lido  against  a  carrier  for  injuries  to,  and 
delay  in  the  transportation  of,  live  stock, 
draw  interest,  at  least  from  the  time  of  de- 
livery. 

(March  8,  1907.) 


Note,  —  Right  to  interest  on  unliquida- 
ted damages, 

I.  Work  and  labor,  1. 
II.  Bailment,  6. 

III.  Admiralty  and  collision,  7. 

IV.  Bonds  and  undertakings. 

a.  Official   bonds,  11. 

b.  Replevin  bonds,  12. 

c.  Injunction  bonds,  14. 

d.  Other  bonds,  16. 

V.  Actions  against  a  common  carrier. 

a.  Generally,  17. 

b.  Loss  of  goods,  18. 

c  Damage    to    goods    and    stock, 
19. 

d.  Delay  in  delivering,  20. 

e.  Illinois  cases,  21. 

f.  Missouri  cases,  22. 
Tennessee  cases,  22. 
Texas   cases,  22. 

1.  Ejection  of  passenger,  24. 
VI.  Contracts,   24. 
VII.  Trover  and  conversion. 

a.  Generally,   28. 

b.  Wrongful  levy,   36. 
VIII.  Trespass. 

a.  Personal   property,  38. 

b.  Realty,   39. 
IX.  Replevin,  42. 

X.  Sale. 

a.  Nondelivery,  46. 

b.  Refusing  to  accept,  48. 

c.  Warranty,    deceit,    and    fraud, 

49. 
XI.  Fraud  and  deceit,  50. 
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f: 


XII.  Eminent  domain. 

a.  Generally,    51. 

b.  Pennsylvania  cases,  57. 

c.  New  York  cases,  59. 

d.  Possession  by  owner,  62. 

e.  Tender    or    deposit   of   money, 

63. 

f.  Other  cases,  64. 

XIII.  Highway, — change  of  grade,  66. 

XIV.  Negligence. 

a.  Damages  from  fire,  66. 

b.  Injury  to  stock,   68. 

0.  Personal    injuries   and   death. 

1.  Personal  injuries,  70. 

2.  Death,  72. 

d.  Defective  highways,  73. 

e.  Other    injuries,    73. 
XV.  Nuisance,  74. 

XVI.  Penal  actions,    74. 
XVII.  Infringement  of  patents,  75. 
XVIII.  Water  and  water  courses,  76. 
XIX.  Splitting  actions,  78. 
XX.  Other  actions,  78. 
XXI.  English  cases. 

a.  Eminent  domain,   79. 

b.  Admiralty  and   collision,  80. 

c.  Trover  and  conversion,  81. 

d.  Common    carrier,  82. 

e.  Contract,  82. 

f.  Negligence,    82. 

g.  Injunction,   82. 
h.  Waste,   82. 

I.  WorTc  and  labor. 

In  an  action  of  quantum  meruit  for  work 


UTAH  SUPREME  COURT. 


Mab., 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Weber  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  injury  to  live  stock 
during  transportation.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  Li,  Williams,  George  H. 
Smith,  and  John  G.  Willis,  for  appellant: 

Interest  is  not  recoverable  in  actions  for 
unliquidated  damages. 

Lester  v.  Highland  Boy  Gold  Min.  Co.  27 
Utah,  470,  101  Am.  St.  Rep.  988,  76  Pac. 
341,  1  A.  &  E.  Ann.  Cas.  761 ;  Atchison,  T. 
&  S.  F.  R.  Co.  v.  Ayers,  66  Kan.  176,  42  Pac. 
722;  Nichols  v.  Union  P.  R.  Co.  7  Utah,  510, 
27  Pac.  693;  Ferrea  v.  Chabot,  121  Cal.  233, 
53  Pac.  689,  1092;  Smith  v.  Turner,  33  Or. 
379,  64  Pac.   166;   Wilson  v.  Sullivan,   17 


Utah,  34],  53  Pac.  994;  Easterbrook  v.  Far- 
quharson,  110  Cal.  311,  42  Pac.  811;  Swin- 
ncrton  v.  Argonaut  Land  &  Development  Co. 
112  Cal.  376,  44  Pac.  719;  Vietti  v.  Nesbitt, 
22  Nev.  390,  41  Pac.  151. 

Messrs.  Hey  wood  A  McCormiek  for  re- 
spondent. 

Frlck,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  for  damages  for  injury 
to  live  stock  while  in  transit.  The  plaintiff 
(hereinafter  called  respondent)  alleges  that 
he  delivered  to  and  thai  the  defendant  (here- 
inafter designated  appellant)  received  from 
him  for  transportation  from  Granger,  Wyo- 
ming, to  Chicago,  Illinois,  a  certain  nnnilicr 
of  sheep;  that  the  appellant  negligently  de- 
layed the  same  while  in  transit  at  Scluiy- 


and  material,  it  is  held  that  interest  should 
be  allowed  on  account  from  demand,  if  one 
was  made;  otherwise,'  from  the  service  of 
process;  or,  in  the  absence  of  proof  of  date 
of  service,  from  the  commencement  of  the 
suit.  This  is  the  latest  rule,  as  developed 
since  Van  Rensselaer  v.  Jewett,  2  N.  Y.  135, 
61  Am.  Dec.  276,  and  is  applied  where  the 
damages  are  easily  ascertained  by  compu- 
tation. This  was  held  in  Dempsey  v.  Scha- 
wacker,  140  Mo.  680,  38  S.  W.  954,  41  S.  W. 
100. 

Interest  should  be  allowed  for  each  item 
of  labor  and  material  from  the  time  of  de- 
mand of  payment.  Sweeny  v.  New  York, 
173  N.  Y.  414,  66  N.  E.  101. 

In  Excelsior  Terra  Cotta  Co.  v.  Harde. 
181  N.  Y.  11,  106  Am.  St.  Rep.  493,  73  N. 
E.  494,  the  case  of  Sweeny  v.  New  York,  su- 
pra, was  distinguished,  as  the  claim  was 
not  so-  peculiar  as  to  take  it  out  of  the 
general  rule,  and  the  amount  due  the  plain- 
tiff was  a  mere  matter  of  computation. 

Plaintiff  is  entitled  to  interest  from  de- 
mand in  an  action  on  a  quantum  meruit. 
De  Carricarti  v.  Blanco,  121  N.  Y.  230,  24 
N.  E.  284. 

And  in  assumpsit  by  a  common  carrier 
for  freight,  interest  may  be  collected  from 
the  date  of  demand.  Schureman  v.  Withers, 
Anthon,  N.  P.  166. 

In  an  action  for  the  use  of  a  canal  boat, 
where  the  cargo  had  not  been  discharged  on 
delivery,  it  was  held  that  the  allowance  of 
interest  was  not  error.  Sipperlv  v.  Stewart, 
60  Barb.  62.  The  court  said:*^  "The  rule, 
as  modified  by  recent  decisions,  allows  in- 
terest upon  an  unliquidated  demand,  the 
amount  of  which  could  be  ascertained  by 
computation,  together  with  a  reference  to 
well-established  market  values,  because  such 
values  are  so  nearly  certain  that  it  would 
be  possible  for  the  debtor  to  obtain  some 
proximate  knowledge  of  how  much  he  was 
to  pay." 

In  Reid  v.  Rensselaer  Glass  Factory,  3 
Cow.  393,  which  was  an  action  of  assump- 
sit to  recover  the  balance  of  an  unsettled 
account,  it  was  held  that  an  uncertain  and 
unliquidated  demand  could  not  carry  inter- 
est until  demand. 
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An  attorney  is  entitled  to  recover  in- 
terest on  an  account  for  services,  after  his 
account  was  rendered.  Mvgatt  v.  Wilcox, 
45  N.  Y.  306,  6  Am.  Rep.  90. 

So,  the  attorney  is  entitled  to  interest 
from  the  time  of  demand,  where  there  is  no 
fixed  agreement  fixing  price,  and  after  per- 
formance demand  is  made  of  the  defendant 
for  what  is  deemed  by  the  court  and  jury 
to  be  a  reasonable  compensation.  Grav  v. 
Van  Amringe,  2  Watts  &  S.  128. 

And  in  a  similar  action,  where  the  de 
mand  was  unliquidated,  it  was  held  tliat, 
under  Mo.  Rev.  Stat.  J 899,  §  3705,  providing 
that  interest  is  allowed  on  accounts  after 
they  become  due  and  demand  of  payment  is 
made,  interest  should  be  allowed  on  unliqui- 
dated claims  from  the  date  of  demand.  Trim- 
ble V.  Kansas  Citv,  P.  &  G.  R,  Co.  180  Mo. 
574,  79  S.  W.  678*,  1  A.  &  E.  Ann.  Cas.  363. 

But  in  Hadley  v.  Ayres,  12  Abb.  Pr.  N.  R. 
240,  in  an  action  by  an  attorney  on  an  im- 
liquidated  account,  it  was  held  that  interest 
should  not  have  been  allowed,  except  as  to 
disbursements,  and  on  those  he  was  entitled 
to  interest  from  the  time  thev  were  made. 

In  an  action  for  services  rendered,  inter- 
est should  not  be  allowed  upon  the  account 
until  after  demand  of  payment.  Southgate 
V.  Atlantic  &  P.  R.  Co.  01  Mo.  89. 

And  in  an  action  for  work,  labor,  and  ma- 
terial for  furnishing  sails,  the  plaintiff 
would,  after  the  lapse  of  the  usual  time  of 
credit,  be  entitled  to  such  interest  only  by 
proof  of  an  agreement  to  pay  it,  or  by  proof 
of  a  demand  of  payment,  prior  to  the  date 
of  the  writ.    Amee  v.  Wilson,  22  Me.  316. 

In  an  action  of  assumpsit  for  money  paid 
and  /or  professional  services,  where  the  de- 
fendant wrote  that  he  would  call  and  set- 
tle, it  was  held  that  interest  should  be  al- 
lowed from  that  date,  it  being  evidence  of 
demand.  Barnard  v.  Bartholomew,  22  Pick. 
291.  The  court  said:  "Interest  is  to  be 
allowed  where  there  is  an  express  promise 
to  pay  it,  or  where  there  is  a  usage  proved 
from  which  the  jury  may  infer  a  promise 
to  pay;  and  also  it  may  be  given  as  dam- 
ages for  the  detention  of  a  debt  after  the 


1997. 


FELL  V.  UNION  P.  R.  CO. 


3 


ler,  Nebraska,    for   a  period  of  thirty-two 
hours,  without    providing  any  facilities  to 
feed  and  water  them ;  that  said'  sheep  were 
confined  in    the   cars  of  appellant  without 
food  or  water   for  a  period  of  seventy-two 
hours,  by  reason  of  which  a  large  number 
of  lambs   died;    that  the  others  shrank  in 
weight;  that  all  that  did  not  die  were  by 
such  negligent  delay  in  transportation  afTect- 
ed  thereby;   and  that  respondent  was  com- 
pelled to  and  did  sell  them  for  50  cents  on 
the  hundredweight  less  than  they  would  have 
sold  for  if  they  had  been  promptly  and  sea- 
sonably  transported    and   delivered   at   the 
place  of  destination.     Li  view  of  the  errors 
assigned,  the  pleadings  need  not  be  further 
noticed,  except  in  the  following  particular: 
In  both  the  first  and  amended  complaints, 


the  respondent  alleged  the  destination  of  the 
sheep  to  have  been  Omaha,  Nebraska,  but  in 
the  second  amended  complaint  alleged  the 
destination  as  Chicago,  Illinois.  This  amend- 
ment was  allowed  by  the  court  upon  due  no- 
tice and  argument  and  a  long  time  prior  to 
the  trial  of  the  cause,  but  the  same  was  al- 
lowed over  appellant's  objection  and  excep- 
tion. Tlie  cause  was,  by  the  consent  of  the 
parties,  tried  to  the  court  without  a  jury, 
and  the  court  specifically  found  that  the 
death  of  the  lambs,  the  shrinkage  in  weight, 
and  the  loss  in  price,  as  alleged  by  respon- 
dent, were  all  due  to  the  negligence  of  ap- 
pellant in  delaying  the  sheep  at  Schuyler, 
Nebraska,  for  thirty-two  hours,  and  in  not 
providing  facilities  for  food  and  water  for 
the  sheep  for  a  period  of  seventy-two  hours. 


time  when  due  by  the  terms  of  the  agree- 
ment, or  for  neglect  to  pay  a  debt  after  a 
special  demand." 

In  an  action  for  work  and  labor,  interest 
is  due  from  the  time  of  demand.  Berner  v. 
Bagnell,  20  Mo.  App.  543. 

In  Wisconsin  there  seems  to  have  been 
a  conflict  of  authority  and  a  difference  in 
the  application  of  the  rule  as  to  interest 
in  actions  for  unliquidated  demands.  But 
all  the  cases  were  reviewed  in  Laycock  v. 
Parker,  103  Wis.  161,  79  N.  W.  327  (an  ac- 
tion on  a  contract ) ,  and  the  New  York  rule 
was  adopted,  and  it  was  held  that  if  there 
was  a  reasonably  certain  standard  of  meas- 
urement by  the  correct  application  of  which 
one  could  ascertain  the  amount  he  owed,  he 
should  pay  interest,  and  that  a  demand  was 
a  proper  time  to  start  interest. 

So  in  an  action  for  services,  it  was  held 
that  interest  should  be  allowed  from  the 
date  of  demand.  Farr  ▼.  Semple,  81  Wis. 
230,  51  N.  W.  319. 

In  other  cases,  interest  was  allowed  from 
the  commencement  of  the  action. 

In  an  action  of  assumpsit  for  work  and 
labor  performed,' it  was  held  that  the  plaiA- 
tiff  was  entitled  to  interest  from  the  com- 
mencement of  the  suit.  Goddard  v.  Foster, 
17  Wall.  123,  21  L.  ed.  589.  This  was  an 
action  by  an  agent,  selling  cargoes  and  re- 
fitting vessels,  for  his  share  of  the  profits 
and  for  his  agreed  compensation. 

And  in  an  action  on  a  bond  conditioned  to 
pay  for  labor  and  material  furnished  in  the 
erection  of  a  lighthouse,  it  was  claimed  that 
a  party  was  not  entitled  to  interest  on  un- 
liquidated claims  until  after  demand.  It 
was  held  that  the  service  of  the  summons 
and  complaint  was  sufficient  demand  to  set 
the  interest  running.  Dwyer  v.  United 
States,  35  C.  0.  A.  488,  03  Fed.  616. 

In  Mulligan  v.  Smith,  32  Colo.  404,  76 
Pae.  1063,  an  action  for  services,  it  was 
held  that  the  commencement  of  a  suit  was 
equivalent  to  a  demand,  and  after  the  in- 
stitution of  suit,  in  the  absence  of  any  aver- 
ments in  the  complaint  as  to  the  date  when 
payment  was  demanded,  the  debt  would 
draw  interest  at  the  legal  rate. 

In  an  action  for  services  rendered,  where 
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the  amount  was  unliquidated,  plaintiff  was 
allowed  interest  from  the  commencement  of 
the  action.  Mercer  v.  Vose,  67  N.  Y.  56; 
McCollum  v.  Seward,  62  N.  Y.  316. 

In  an  action  on  disputed  accounts  for  at- 
torneys' services,  interest  was  limited  to  the 
date  of  the  commencement  of  the  action. 
Hand  v.  Church,  39  Hun,  303. 

In  Adams  v.  Ft.  Plain  Bank,  36  N.  Y.  255, 
an  action  for  professional  services,  it  was 
held  that  interest  should  be  allowed.  The 
court  said:  "The  principle  which  governs 
the  allowance  of  interest  was  clearly  enun- 
ciated in  Van  Rensselaer  v.  Jewett,  supra, 
that  whenever  a  debtor  is  in  default  for  not 
paying  money  in  pursuance  of  his  contract, 
justice  requires  tiiat  he  should  indemnify 
the  creditor  for  the  wrong  which  has  been 
done  him,  and  just  indemnity,  though  it 
may  sometimes  be  more,  never  can  be  less, 
than  the  specified  amount  of  money,  with 
interest  from  the  time  of  the  default  until 
the  obligation  is  discharged.  And  if  the 
creditor  is  obliged  to  resort  to  the  courts 
for  redress,  he  ought,  in  all  such  cases,  to 
recover  interest  in  addition  to  the  debt,  by 
way  of  damages." 

In  an  action  to  set  aside  as  fraudulent  a 
preferential  conveyance  given  partly  in  con- 
sideration of  several  years'  labor  by  the 
grantor's  son,  and  partly  for  future  sup- 
port, it  was  held  that  the  grantee  had  a 
claim  against  the  estate  for  the  amount 
due  for  services,  but  that  the  demand  being 
unliquidated,  interest  should  not  have  been 
allowed  prior  to  the  conveyance.  Robin- 
son V.  Stewart,  10  N.  Y.  189. 

In  Yates  v.  Shepardson,  39  Wis.  173,  in 
a  suit  for  professional  services  that  were 
disputed,  it  was  held  that  interest  ran  from 
the  commencement  of  the  suit.  There  was 
no  evidence  of  an  earlier  demand. 

An  uncertain  claim  for  services  rendered, 
that  was  denied  and  contested,  is  not  enti- 
tled to  interest  until  from  and  after  the 
commencement  of  the  suit.  Tucker  v.  Gro- 
ver,  60  Wis.  240,  39  N.  W.  62. 

In  other  actions  for  services  it  has  been 
held  that  the  plaintiff  was  entitled  to  in- 
terest from  the  time  the  balance  was  due. 

Thus,   in   assumpsit  on   quantum  meruit 
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and  in  confining  them  in  cars  for  that  length 
of  time  without  food  and  water.  The  court 
also  found  the  loss  and  damage  to  respond- 
ent for  each  item  separately;  that  is,  for 
loss  by  death,  by  shrinkage  in  weight,  and 
for  loss  in  price  by  reason  of  the  con- 
dition of  the  sheep,  caused  by  the  negligent 
delay  in  transportation  and  in  not  providing 
facilities  to  feed  and  water  them.  On  the 
whole  amount  of  damages  as  found,  the 
court  allowed  legal  interest,  as  appears  from 
the  findings,  from  the  date  on  which  re- 
spondent made  demand  on  appellant  for 
damages  for  the  injury  and  loss.  It  is  not 
very  clear,  however,  whether  the  court  in- 
tended to  allow  interest  from  the  date  the 
sheep  were  delivered  at  Chicago,  the  place 
of  destination,  or  from  the  date  of  demand 


by  respondent.  In  our  view,  for  the  pur- 
poses of  this  decision,  it  makes  no  difference 
from  what  date  the  court  computed  interest, 
because  the  date  from  which  it  was  comput- 
ed, as  appears  from  the  record,  was  subse- 
quent to  the  date  of  delivery  of  the  sheep- at 
their  destination.  The  court  entered  judg- 
ment for  the  amount  found  as  damages, 
with  interest  thereon,  as  aforesaid,  against 
appellant,  and  hence  this  appeal. 

There  are  but  two  assignments  of  error  ar- 
gued; indeed,  in  the  state  of  the  record,  no 
other  assignment  could  be  reviewed  by  this 
court.  The  first  error  assigned  and  argued 
is  the  one  that  the  court  erred  in  permitting 
the  second  amendment  of  the  complaint, 
changing  the  place  of  destination  of  tlie 
shipment  from  Omaha  to  Chicago.    This  sec- 


for  services  extending  through  years,  inter- 
est is  properly  allowed  by  the  referee  by 
computing  the  balance  due  at  the  end  of 
each  year,  and  allowing  interest  on  such 
balance.  Tucker  v.  Preston,  60  Vt.  473,  II 
Atl.  726. 

And  in  assumpsit  interest  is  proper  upon  a 
balance  due  for  work  and  labor.  Baker  v.  Cen- 
tral Vermont  R.  Co.  66  Vt.  302.  The  court 
said:  "Where  the  claim  in  suit,  in  actions 
ea  contractUf  is  unliquidated,  interest  is  al- 
ways given  upon  the  sum  found  due,  from 
the  time  the  demand  was  payable.  It  is 
said  that  interest  is  allowed  as  damages 
for  the  detention  of  the  debt;  but  the  giv- 
ing of  such  damages  is  not  within  the  dis- 
cretion of  either  court  or  jury;  it  is  the 
right  of  the  party,  after  establishing  a  con- 
tract demana,  to  have  interest  added  from 
its  maturity  in  all  cases,  including  those 
where  the  contract  is  silent  on  the  subject. 
Whenever  a  debtor  neglects  to  pay,  after  it 
is  his  duty  to  pay,  interest  is  recoverable; 
and  the  debtor  is  not  relieved  from  its  pay- 
ment, upon  what  is  really  due,  by  showing 
that  the  creditor  made  too  large  a  demand 
upon  him." 

In  an  action  for  work  and  labor  for  saw- 
ing logs,  the  defendants  claimed  damages 
for  delay,  and  it  was  held  that  the  damages 
might  be' measured  by  the  rate  of  interest  on 
the  value  of  the  logs  for  the  period  of  de- 
lay, if  the  value  of  the  logs  had  not  changed. 
Grosvenor  v.  Ellis,  44  Mich.  452,  7  N.  W. 
59.  The  court  said:  "It  is  true  that,  as  to 
this  last  item,  the  defendants  were  not  en- 
titled to  interest  as  such,  but  the  circum- 
stances may  have  been  such  that  the  rate  of 
interest  constituted  a  very  fair  measure  of 
the  damages  actually  suffered.  Suppose, 
for  example,  the  defendants  by  the  delay 
were  deprived  for  a  year  of  the  opportunity 
of  putting  their  lumber  upon  the  market,  as 
they  intended  and  desired,  and  in  the  mean- 
time the  market  price  remained  stationary; 
nothing  could  be  nearer  exact  justice  than 
to  award  damages  equivalent  to  the  lawful 
interest." 

And  in  an  action  for  work  and  labor, 
interest  should  be  allowed  from  the  date  on 
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which  the  work  is  completed.  Sullivan  v. 
Nicoulin,  113  Iowa,  76,  84  N.  W.  978. 

And  in  an  action  for  wages,  it  was  held 
that  although  interest  was  not  expressly 
claimed,  the  jury  could  allow  interest  from 
the  time  the  wages  became  due  under  the 
contract,  where  tne  aggregate  of  the  verdict 
was  less  than  the  amount  sued  for.  Ansley 
V.  Jordan,  01  Ga.  482. 

In  an  action  of  assumpsit  for  services, 
interest  could  be  allowed.  Still  v.  Hall,  20 
Wend.  61.  The  court  said:  "The  referees 
were  correct,  therefore,  in  allowing  it,  unless 
the  principal  sum  stood  open  for  liquidation, 
by  the  testimony  offered  in  abatement.  If 
so,  and  damages  had  been  proved  and  de- 
ducted, interest  should  not  have  made  a 
part  of  the  balance  found.  The  principal 
would  have  stood  in  the  light  of  an  uncer- 
tain demand,  to  be  settled  by  process  of 
law.  On  such  demands  interest  is  not  al- 
lowed." 

In  McCormack  v.  Lynch,  69  Mo.  App.  524, 
which  was  action  for  work  and  labor,  where 
the  amount  of  damages  was  fixed,  and  the 
court  properly  directed  interest  to  be  added, 
the  court  said :  "The  general  rule  undoubt- 
edly is  that  interest  is  not  recoverable  on  un- 
liquidated damages  or  for  an  uncertain  de- 
mand. Dozier  v.  Jerman,  30  Mo.  216.  But 
under  the  evidence  we  think  it  cannot  be 
fairly  said  that  the  plaintiff's  claim  for 
damages  (if  he  had  any  at  all)  was  unliqui- 
dated or  uncertain." 

Marsh  v.  Eraser,  37  Wis.  152,  was  a  suit 
on  quantum  meruit  for  labor  and  services  in 
moving  a  building,  with  no  time  of  payment 
fixed,  and  no  evidence  of  demand.  For  these 
reasons  interest  from  the  time  of  perform- 
ance was  held  erroneous. 

In  an  action  on  an  unliquidated  account 
for  work,  labor,  and  services,  where  no  de- 
mand was  made  before  suit  was  brought,  it 
was  held  in  Doyle  v.  St.  James  Church,  7 
Wend.  178,  that  interest  should  not  be  al- 
lowed. 

Where  the  amount  due  cannot  be  readily 
ascertained,  the  rule  is  that  interest  will  not 
be  allowed. 

This  was  held  in  an  action  for  work  and 
labor,  where  both  parties  had  broken  the 
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ond  amendment  may  have  been  caused  by 
the  statement  contained  in  the  appel- 
lanVs  answer  to  the  first  amended  com- 
plaint, wherein  it  denied  that  the  destina- 
tion of  the  sheep  was  Omaha,  and  alleged 
that  the  destination  was  in  fact  Chicago,  not 
Omaha.  And  it  may  have  been  due  to  the 
fact  that  the  plaintiff  alleged  Omaha  in  his 
first  complaint,  because  that  was  the  end  of 
appellant's  line  of  road.  The  change  made 
by  the  amendment  was  not  a  change  or  de- 
parture from  the  original  cause  of  action. 
Casady  v.  Casady,  31  Utah,  394,  88  Pac.  32. 
The  delict  of  the  appellant — ^the  cause  of 
damages  and  the  amount  thereof — ^was  al- 
leged precisely  the  same  in  all  the  com- 
plaints. Neither  could  the  appellant  have 
been  misled  thereby,  as  appears  from  the 


answer  itself.  Moreover,  the  court  confined 
the  damages  strictly  to  the  injury  and  con- 
sequent loss  occasioned  by  the  neglect  of  ap- 
pellant on  its  own  line  of  road,  and  appel- 
lant was  thus  not  prejudiced  by  the  amend- 
ment. The  contention  of  appellant,  we 
think,  is  answered  in  this  respect  in  the  case 
of  Missouri,  K.  &  T.  R.  Co.  v.  Truskett,  2 
Ind.  Terr.  633,  53  S.  W.  444.  This  assign- 
ment, therefore,  cannot  be  sustained. 

The  next  and  only  other  assignment  of 
error  relates  to  the  allowance  of  interest 
by  the  court  on  the  amount  of  damages 
found  to  have  been  sustained  by  the  re- 
spondent. Appellant  asserts  that,  this  be- 
ing an  action  for  unliquidated  damages 
sounding  in  tort,  therefore  interest  cannot 
legally  be  allowed  until  the  loss  or  damage 


contract,  and  the  quantity  of  work  per- 
formed and  quantity  of  material  furnished 
and  prices  could  not  be  readily  ascertained 
by  defendant,  and  the  claims  were  unliqui- 
dated. Delafield  v.  Westfield,  41  App.  Div. 
24.  58  N.  Y.  Supp.  277,  affirmed  in  169  N.  Y. 
682,  62  N.  E.  1095. 

And  in  an  action  to  enforce  a  mechanics' 
lien,  and  a  counterclaim  for  damages,  where 
the  court  was  not  able  to  ascertain  the 
amount,  and  the  claim  for  extra  work  was 
disputed.  Excelsior  Terra  Cotta  Co.  v. 
Harde,  181  N.  Y.  11,  106  Am.  St.  Rep.  493, 
73  N.  E.  494,  following  Delafield  v.  West- 
field,  supra. 

And  in  an  action  on  an  unliquidated 
claim  against  an  estate  for  nursing,  where 
there  was  no  agreement  as  to  any  scale  oi 
prices.    DeWitt  v.  DeWitt,  46  Hun,  268. 

So,  in  an  action  on  an  unliquidated  claim 
for  work,  labor,  and  services  as  an  attorney. 
Gallup  V.  Perue,  10  Hun,  525.  The  court 
said:  "The  services  were  all  performed  un- 
der one  retainer,  but  the  demand  for  the 
services  remained  unliquidated,  to  be  deter- 
mined on  proof  of  value,  as  no  rate  of  com- 
pensation had  been  agreed  upon  between  the 
parties.  The  statute  fee  bill,  although  evi- 
dence bearing  on  the  question,  does  not  de- 
termine the  value  and  amount  as  between  at- 
torney and  client." 

And  in  an  action  where  a  claim  for  board 
and  lodging  was  unliquidated  and  there  was 
no  vay  of  determining  the  price  or  value. 
Holmes  V.  Rankin,   17  Barb.  454. 

In  an  action  of  mandamus  to  compel  a 
board  of  supervisors  to  allow  a  claim  of  an 
attorney  for  services  rendered  to  excise  com- 
missioners, it  was  held  that  the  relator  was 
not  entitled  to  interest,  as  the  demand  had 
never  been  adjusted,  and  there  was  no  proof 
to  establish  a  custom  to  charge  interest, 
which  was  known  to  both  parties.  People  ex 
rel.  Johnson  v.  Delaware,  9  Abb.  Pr.  N.  S. 
408. 

On  a  claim  against  an  estate  for  services, 
where  no  price  was  agreed  on  for  wages,  and 
the  amount  was  unliquidated,  no  interest 
was  recoverable  until  the  amount  of  the 
claim  was  ascertained.  Pur  sell  v.  Fry,  19 
Hun,  595;  Smith  v.  Velie,  60  N.  Y.  100.  » 
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In  an  action  of  assumpsit  for  services 
where  the  account  was  disputed,  interest 
was  not  allowed.  Griggs  v.  Ganford,  60 
111.  App.  172. 

In  an  action  to  recover  the  value  of  serv- 
ices, the  value  of  which  was  not  susceptible 
of  ascertainment  by  computation,  plaintiff 
was  not  entitled  to  interest  prior  to  the  ver- 
dict or  judgment.  Swinnerton  v.  Argonaut 
Land  &  Development  Co.  112  Cal.  375,  44 
Pac.  719. 

And  where  the  amount  of  services  and 
value  could  only  be  ascertained  by  evidence 
in  court,  and  not  by  computation,  the  plain- 
tiff was  not  entitled  to  interest  prior  to  the 
verdict.  Cox  v.  McLaughlin,  76  Cal.  60,  9 
Am.  St.  Rep.  164,  ]8  Pac.  100;  Swinnerton 
V.  Argonaut  Land  &  Development  Co.  supra. 

In  an  action  for  services  rendered,  where 
the  amount  was  in  dispute  and  unliauidated, 
and  there  was  no  express  agreement  to  pay 
interest,  it  was  not  allowed.  Hawley  v. 
Dawson,  16  Or.  344,  18  Pac.  592. 

And  where  an  action  was  brought  to  re- 
cover for  the  value  of  material  and  labor 
furnished,  and  the  sum  owing  was  uncertain 
and  unascertainable  by  computation  at  the 
time  of  the  commencement  of  the  action,  and 
it  depended  not  only  upon  what  was  found 
to  be  the  reasonable  value  of  the  material 
and  services,  but  also  on  the  amount  which 
ought  to  be  deducted,  and  this  was  uncer- 
tain, interest  was  not  allowed.  Stephens  v. 
Phoenix  Bridge  Co.  71  C.  C.  A.  374,  139  Fed. 
248. 

An  unliquidated  claim  against  the  state 
for  services  as  attorney  does  not  bear  in- 
terest. State  ex  rel.  Sloan  v.  Warner,  55 
Wis.  271,  9  N.  W.  795,  13  N.  W.  255.  This 
was  on  the  ground  that  the  amount  due 
for  services  would  depend  on  proof  of  value, 
and  this  would  be  a  question  for  a  jury. 

And  where  plaintiff  in  assumpsit  demand- 
ed more  than  his  services  were  worth,  interest 
was  allowed  only  from  the  time  of  the  verdict. 
Shipman  v.  State,  44  Wis.  458.  The  court 
said :  "The  better  rule  of  law  is,  that  when 
the  right  of  the  party  to  recover  his  com- 
pensation under  the  contract  is  doubtful, 
and  is  contested  on  reasonable  grounds,  and 
the  amount  due  him  requires  to  be  adjust* 
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is  ascertained  at  the  trial;  It  is  further  con- 
tended that  such  is  the  law  of  this  state, 
as  appears  from  the  decisions  of  this  court. 
Before  referring  to  our  own  decisions  upon 
this  question,  we  shall  examine  the  question 
in  the  light  of  the  authorities.  While  it  is 
true  that  this  is  an  action  for  a  tort,  and 
that  the  damages  were  unliquidated,  the 
cause  of  action,  nevertheless,  arose  out  of  a 
contract  for  carriage;  that  is,  the  recipro- 
cal rights  and  duties  arising  out  of  the  re- 
lation of  carrier  and  shipper  arose  by  virtue 
of  a  contract.  Both  parties  insist  on  this 
in  their  pleadings,  and  such,  in  the  nature  of 
things,  must  be  so.  But,  since  appellant  act- 
ed in  the  capacity  of  a  common  carrier,  its 
duties  and  respondent's  rights  were  governed 
by  law,  and,  as  there  is  no  question  present- 


ed for  review  in  respect  to  the  modification 
of  the  law  by  the  contract,  we  must  treat 
this  case,  for  the  purposes  of  this  decision, 
upon  the  law  applicable  to  a  common  car- 
rier of  live  stock,  regardless  of  any  special 
contract.  In  view  of  the  law,  therefore, 
applicable  to  common  carriers,  where, 
through  their  negligence,  a  shipper  suffers 
injury  and  damages  to  his  property  while  in 
transit,  or  for  negligent  delay  in  transpor- 
tation and  delivering  the  same  at  the  place 
of  destination,  what  is  the  prevailing  rule 
as  to  the  amount  of  damages  and  the  allow- 
ance of  interest? 

In  the  case  of  New  York,  L.  E.  &  W.  R. 
Co.  V.  Estill,  147  U.  S.  at  page  622,  37  L.  ed. 
306,  13  Sup.  Ct.  Rep.  456,  the  United  States 
Supreme  Court,  in  a  case  for  injury  to  live 


ed  by  proceedings  in  the  suit,  interest  is  only 
recoverable  after  the  right  of  the  party  to 
recover,  and  the  amount  of  the  recovery, 
have  been  determined." 

In  assumpsit  on  a  contract  to  haul  ore 
to  be  reduced,  where  the  balance  was  uncer- 
tain, interest  could  not  be  collected.  Vietti 
V.  Nesbitt,  22  Nev.  390,  41  Pac.  151.  The 
court  said:  "Although  interest  is  frequent- 
ly allowed  in  actions  involving  torts  to  prop- 
erty, it  is  simply  by  way  of  damages,  and  in 
actions  where  the  amount  of  damages  is 
more  or  less  in  the  discretion  of  the  court 
or  jury.  In  such  cases,  in  the  absence  of 
special  circumstances  of  fraud  or  oppression, 
the  legal  rate  of  interest  from  the  time  of 
the  commission  of  the  wrong  is  a  safe  and 
uniform  measure  of  damages.  Rensselaer 
Glass  Factory  v.  Reid,  6  Cow.  609.  But  this 
is  not  that  kind  of  a  case,  and  interest  was 
not  included  as  a  part  of  the  plaintiff's  dam- 
ages, but  as  an  incident  to  the  amount  due 
him  under  the  contract,  and  allowed  as  a 
matter  of  law.  As  such,  it  does  not  come 
within  the  terms  of  our  statute  (Gen.  Stat. 
§  4903,  as  amended,  Stat.  1887,  p.  82),  and 
consequently  was  improper." 

In  other  cases  interest  was  denied. 

On  a  quantum  meruit  for  a  machine  con- 
structed by  plaintiff,  interest  as  such  could 
not  be  given.  Dotterer  v.  Bennett,  5  Rich. 
L.  298.  The  court  said:  "The  jury  could 
have  measured  the  damages  by  considering 
interest,  and  have  given  a  verdict  in  the  ag- 
gregate." 

And  where  the  cause  of  action  was  an  un- 
liquidated account,  it  was  held  that  unless 
interest  or  damages  were  claimed,  no  judg- 
ment should  be  rendered  for  either.  Adams 
Exp.  Co.  V.  Milton,  11  Bush,  49.  This  was 
an  action  for  work  and  labor. 

In  an  action  on  an  account  for  work  and 
labor,  it  was  held  that  interest  could  not 
be  recovered  on  an  open,  running  account 
for  work  and  labor,  goods  sold,  and  the  like, 
unless  there  was  some  contract  to  pay  in- 
terest, or  usage  from  which  a  contract  might 
be  inferred,  or  where  the  defendant  was  a 
wrongdoer  in  acquiring  or  detaining  money. 
GofT  V.  Rehoboth,  2  Cush.  475. 

And  on  a  quantum  meruit  for  services, 
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interest  was  not  allowed.    Murray  v.  Ware, 
1  Bibb,  325,  4  Am.  Dec.  637. 

II.  Bailtnent, 

A  bailee  will  be  required  to  pay  inter- 
est where  he  refuses  to  deliver  property  on 
demand.  But  a  stakeholder  is  not  liable  for 
interest  under  the  Colorado  statute,  if  there 
has  not  been  unreasonable  delay,  and  inter- 
est is  not  allowed  where  the  amount  is  dis- 
puted,  and   not  easily   ascertained. 

So,  where  a  bank  agreed  to  withhold 
money  payable  to  a  contractor,  and  to  pay 
the  same  to  a  materialman,  but  withheld  it, 
and  failed  to  pay  the  money  into  court, 
the  bank  was  held  liable  for  interest.  Rous- 
sel  V.  Mathews,  62  App.  Div.  1,  70  N.  Y. 
Supp.  886,  affirmed  in  171  N.  Y.  634,  63 
N.  E.  1122. 

In  an  action  against  a  factor  for  goods 
consigned,  the  plaintiff  was  permitted  to  re- 
cover the  proceeds  and  interest  allowed  at 
the  place  of  delivery.  Cartwright  v.  Greene, 
47  Barb.  9. 

In  an  action  against  a  warehouseman  for 
failure  to  deliver  upon  demand  goods  de- 
posited, the  owner  was  given  interest  from 
the  time  of  demand  and  refusal  to  deliver. 
Schwerin  v.  McKie,  61  N.  Y.  180,  10  Am. 
Rep.  581;  Garrard  v.  Dawson,  49  Ga.  434. 

In  an  action  against  bailees  for  loss  of 
coupon  bonds,  payable  in  gold,  the  measure 
of  damages  was  the  value  of  the  bonds  at 
the  time  demand  was  made  for  them,  and 
the  value  of  the  gold  interest  thereon,  from 
the  day  when  it  was  payable,  with  interest 
on  the  several  instalments.  Maurv  v.  Covle, 
34   Md.   235. 

And  in  an  action  against  the  holder  of  col- 
lateral, where  the  proceeds  of  the  security 
equaled  or  exceeded  the  amount  of  the  debt, 
it  was  held,  in  regard  to  damages  and  inter- 
est, that  where  money  was  payable  on  de- 
mand, and  there  was  no  contract  or  usage 
requiring  demand,  and  the  defendant  was 
not  a  wrongdoer  in  acquiring  or  detaining 
money,  interest  was  to  be  computed  from 
the  service  of  the  writ;  and  as  the  service 
of  the  writ  was  the  only  demand  made,  the 
jury  were  rightly  instructed  to  compute  in- 


1907. 


FELL  V.  UNION  P.  R.  CO. 


stock  while  in  transit,  states  the  general 
rule  as  to  the  measure  of  damages  in  the 
following  language:  "It  is  well  settled  as 
a  general  rule  that  the  measure  of  damages 
in  the  case  of  a  common  carrier  is  the  val- 
ue of  the  goods  intrusted  to  it  for  trans- 
portation, with  interest  from  the  time  when 
they  ought  to  have  been  delivered," — citing, 
among  other  authorities,  Hutchinson  on  Car- 
riers, 2d  ed.  §  771,  and  1  Sutherland  on 
Damages,  620.  And  the  court  tlien  proceeds 
further:  ''But  when  the  matter  appears  to 
have  been  regulated  by  statute  in  the  state, 
and  the  statute  has  been  interpreted  by  its 
highest  court,  the  regulation  of  the  statute 
will  be  followed  in  the  courts  of  the  United 
States."  This  was  done  in  that  case,  and 
interest  was  not  allowed  only  because  the 


supreme  court  of  Missouri,  under  the  stat- 
ute of  that  state,  held  that  interest  is  not 
permitted  in  case  of  unliquidated  damages, 
except  in  special  cases.  The  rule  is  also 
stated  by  the  same  court,  in  the  case  of  Mo- 
bile &  M.  R.  Co.  V.  Jurey,  111  U.  S.  684, 
28  L.  ed.  627,  4  Sup.  Ct.  Rep.  566,  where, 
in  the  syllabus,  it  is  said:  "The  measure 
of  damages  in  an  action  against  a  common 
carrier  for  loss  of  goods  in  transit  is  their 
value  at  the  point  of  destination,  with  legal 
interest." 

In  the  case  of  Wilson  v.  Troy,  135  N.  Y. 
96,  18  L.R.A.  449,  31  Am.  St.  Rep.  817,  32 
N.  E.  44,  the  court  of  appeals  of  New  York, 
in  discussing  the  question  now  under  consid- 
eration, at  page  104  of  136  N.  Y.,  says: 
"It    is    difficult    to    perceive    any    sound 


terest  from  that  time.  Hunt  v.  Nevers,  16 
Pick.  500,  26  Am.  Dec.  616. 

But  in  an  action  against  a  stakeholder  for 
refusing  to  pay  over  money  held  under  a 
bet,  it  was  held  that,  in  the  absence  of  an 
agreement,  no  interest  could  be  recovered, 
except  in  the  cases  provided  for  by  statute, 
which  authorizes  interest  where  money  is 
withheld  by  an  unreasonable  and  vexatious 
delay.  It  was  held  that  mere  delav  on  the 
part  of  the  defendant  to  pay  the  money  on 
demand  was  not  sufficient  to  authorize  in- 
terest under  this  clause.  Corson  v.  Neath- 
eny,  9  Colo.  212,  11  Pac.  82. 

In  an  action  against  a  cold  storage  plant 
for  injury  to  fruit,  the  amount  of  the  claim 
must  be  ascertainable  by  mere  computation 
in  order  to  recover  interest.  Shafer  Fruit 
&  Cold  Storage  Co.  v.  E.  M.  Upton  Cold 
Storage  Co.  133  App.  Div.  796,  118  N.  Y. 
Supp.  8.  The  court  said:  "We  appreciate 
that  there  has  been  a  departure  from  the 
former  rule  that  interest  is  not  allowable  on 
an  unliquidated  demand.'' 

In  an  action  against  a  consignee  on  ac- 
count of  a  consignment,  interest  will  not  be 
allowed  on  an  unliquidated  balance  that  is 
disputed.  M'Connico  v.  Curzen,  2  Call 
(Va.)    358,  1  Am.  Dec.  540. 

///.  Admiralty  and  collision. 

The  general  rule  in  admiralty  and  colli- 
sion cases  is  that  interest  will  be  allowed  on 
the  damages  from  the  date  of  collision.  In 
some  cases  this  is  said  to  be  within  the  dis- 
cretion of  the  court  or  jury.  In  cases  de- 
pending on  a  stipulation  bond  there  seems 
to  be  a  difference  in  the  cases,  owing  to  the 
terms  of  the  stipulation. 

In  a  libel  for  a  collision  between  steam- 
boats, where  damages  for  detention  were  al- 
lowed, interest  was  allowed  thereon  from  the 
time  of  filing  the  libel.  The  Natchez,  24  C. 
C.  A.  49,  41  U.  S.  App.  708,  78  Fed.  183. 
The  court  said:  "It  has  been  held  by  this 
eourt  in  Xew  Orleans  &  C.  R.  Co.  v.  Schnei- 
der, 8  C.  C.  A.  571,  13  U.  S.  App.  055,  60 
Fed.  210,  that  a  verdict  assessing  unliquida- 
ted damages  and  allowing  interest  from  ju- 
dicial demand  is  sufficiently  specific,  where  it 
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appears  clear  such  interest  is  allowed  as 
part  of  the  damages. *'  Interest  on  the  dam- 
ages for  two  days'  detention  was  in  the  na- 
ture of,  and  was  intended  as,  damages. 

And  where  goods  were  lost  or  destroyed  on 
the  high  sea  by  reason  of  the  fault  of  those 
in  charge  of  the  vessel,  the  damages  were  the 
value  of  the  goods  at  the  place  of  shipment, 
with  charges  for  lading,  insurance,  and 
transportation,  and  interest.  The  Scotland 
(National  Steam  Nav.  Co.  v.  Dyer)  105  U. 
S.  24,  20  L.  ed.  1001. 

In  118  U.  S.  507,  30  L.  ed.  153,  6  Sup. 
Ct.  Rep,  1174,  on  a  subsequent  trial,  the 
court  said:  "The  allowance  of  interest  on 
damages  is  not  an  absolute  right.  Whether 
It  ought  or  ought  not  to  be  allowed  depends 
upon  the  circumstances  of  each  case,  and 
rests  very  much  in  the  discretion  of  the  tri- 
bunal which  has  to  pass  upon  the  subject, 
whether  it  be  a  court  or  jury." 

And  in  an  action  for  a  cargo  lost  by  a  col- 
lision, the  libellant  was  allowed  the  value  at 
the  time  and  place  of  shipment,  with  inter- 
est from  the  time  of  collision.  The  Mary  J. 
Vaughan,  2  Ben.  47,  Fed.  Cas.  No.  9,217. 

And  in  an  action  for  damages  by  collision, 
where  the  libellant,  the  owner  of  one  ves- 
sel, obtained  damages,  he  was  entitled  to 
interest  from  the  date  of  collision.  The 
Morning  Star,  4  Biss.  62,  Fed.  Cas.  No. 
9,817. 

In  admiralty,  on  a  libel  for  collision,  in- 
terest was  allowed  on  the  demurrage.  Paul 
V.  The  M.  Kalbfleisch,  59  Fed.  198. 

In  a  libel  in  admiralty  for  a  collision,  it 
was  held  that,  in  computing  the  damages, 
the  commissioner  would  take,  as  those  suf- 
fered by  the  libellant,  the  value  of  the  ves- 
sel and  the  net  pending  freight,  with  inter- 
est, both  to  be  computed  by  the  rule  given 
in  Marsden  on  Collisions,  3d  ed.  p.  111. 
The  Rabboni,  53  Fed.  952. 

In  an  action  for  damages  for  sinking  a 
canal  boat  by  collision,  the  measure  of  dam- 
ages was  held  to  be  the  value  of  the  use, 
and  interest  on  the  costs  of  repairs.  White- 
hall Transp.  Co.  v.  New  Jersey  S.  B.  Co.  51 
N.  Y.   309. 

So,  in  an  action  for  damages  for  collision  by 
a  steamer,  interest  was  allowed  on  the  value 
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distinction  between  a  case  where  the  de- 
fendant converts  or  carries  away  the 
plaintiff's  horse  and  a  case  where,  through 
negligence  on  his  part,  the  horse  is  in- 
jured 80  as  to  be  valueless.  There  is  no 
•reason  apparent  for  a  different  rule  of  dam- 
ages in  the  one  case  than  in  the  other/' 
Quite  true  that,  notwithstanding  the  court 
here  clearly  points  out  that  there  can  be  no 
distinction  in  reason,  the  courts  of  New 
York,  in  deference  to  early  decisions,  still 
cling  to  the  old  theory  that  in  certain  cases 
it  is  for  the  jury  to  say  whether  interest 
shall  be  allowed  or  not.  The  question, 
however,  is  not  relegated  to  the  jury  in  cases 
like  the  one  at  bar,  even  in  New  York,  as 
is  manifest  from  the  case  of  Dana  v.  Fied- 


ler, 12  N.  Y.  40-60,  02  Am.  Dec.  130.  The 
following  cases  are  all  cases  of  injury  to  or 
destruction  of  personal  property  or  live  stock 
while  in  transit,  and  in  all  of  them  tlie 
measure  of  damages  is  stated  to  be  the 
amount  of  loss,  with  legal  interest  from  the 
time  of  delivery  or  loss:  Gulf,  C.  &  S.  F. 
R.  Co.  V.  McCarty,  82  Tex.  008,  18  S.  W. 
716;  Houston  &  T.  C.  R.  Co.  v.  Jackson,  62 
Tex.  209;  Southern  P.  R.  Co.  v.  Anderson, 
26  Tex.  Civ.  App.  618,  63  S.  \V.  1023;  Mis- 
souri, K.  k  T.  R.  Co.  V.  Truskett,  supra; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Phelps,  46 
Ark.  485;  Jacksonville,  T.  &  K.  W.  R.  Co. 
V.  Peninsular  Land  Transp.  &  Mfg.  Co.  27 
Fla.  1,  157,  17  L.R.A.  33,  9  So.  661;  Erie 
R.  Co.  V.  Lockwood,  28  Ohio  St.  358;   Illi- 


of  the  property  destroyed.  Parrott  v.  Knick- 
erbocker Ice  Co.  46  N.  Y.  361.  The  court 
said:  "In  cases  of  trover,  replevin,  and 
trespass  interest  on  the  value  of  property 
unlawfully  taken  or  converted  is  allowed  by 
way  of  damages,  for  the  purpose  of  com- 
plete indemnity  of  the  party  injured;  and  it 
is  difficult  to  see  why,  on  the  same  principle, 
interest  on  the  value  of  property  lost  or 
destroyed  by  the  wrongful  or  negligent  act 
of  another  may  not  be  included  in  the  dam- 
ages." 

And  in  an  action  for  damages  resulting 
from  collision  of  vessels,  the  cost  of  re- 
pairs, and  rental  value,  and  interest  on  the 
same,  were  allowed  as  damages.  Mailler  v. 
Express  Propeller  Line,  61  N.  Y.  312. 

Where  a  horse  was  injured  in  a  colli- 
sion of  canal  boats,  plaintiff  was  allowed 
interest  on  the  value  of  his  horse.  Edwards 
V.  Beebe,  48  Barb.  100.  The  court  said: 
"It  is  questionable  whether  the  referee  was 
technically  right  in  saying  that  the  law 
gives  interest  in  such  cases,  as  he  seems  to 
say  in  his  report.  But  it  is  usual,  and  may 
be  permitted,  to  give  interest  by  way  of 
damages  in  such  a  case,  although  I  think 
it  rests  in  the  discretion  of  the  jury  or  ref- 
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eree 

In  libel  in  rem  for  damages  in  collision, 
interest  was  allowed  in  Balano  v.  The  Illi- 
nois, 84  Fed.  697.  This  was  not  on  the 
ground  of  strict  interest  (which  would  be 
due  only  for  the  withholding  of  a  debt),  but 
because  the  compensation  for  the  permanent 
injury  to  the  vessel  was  due  as  of  the  time 
when  it  was  inflicted;  and  the  addition  of 
what  is  called  interest  was  justly  added  for 
withholding   it. 

It  was  iklso  allowed  in  The  Bulgaria,  83 
Fed.  312. 

In  an  action  in  admiralty  for  a  collision, 
it  was  held  that  the  claimant  was  entitled 
to  the  amount  claimed  for  demurrage,  with 
interest.  New  Haven  S.  B.  Co.  v.  The  May- 
or, 36  Fed.  716. 

And  in  an  action  for  a  collision  and  dam- 
ages caused  to  a  boat,  the  damages  allowed 
were  such  simi  as  the  plaintiff  paid  for  rais- 
ing and  repairing  his  boat,  with  interest 
thereon  to  the  time  of  the  verdict.  Atchi- 
son V.  The  Dr.  Franklin,  14  Mo.  63. 
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Where  both  vessels  were  in  fault,  and  the 
loss  of  one,  with  interest  from  the  date  of 
collision  to  the  date  of  decree,  exceeded  the 
loss  of  the  other,  with  like  interest,  by  a 
sum  one  half  of  which  was  greater  than  the 
amount  of  the  bond  given  to  answer  the  de- 
cree, with  interest  from  the  date  of  the  de- 
cree, it  was  held  proper  to  award  to  the 
first  as  damages  the  amount  of  the  bond, 
with  interest.  The  Manitoba  (Beatty  v. 
Hanna)  122  U.  S.  97,  30  L.  ed.  1095,  7  Sup. 
Ct.  Rep.  1158.  The  rule  applied  was  that 
the  damages  done  to  both  vessels  should  be 
added  together  in  one  sum  and  equally  di- 
vided, and  a  decree  be  pronounced  in  favor 
of  tlie  owner  of  the  vessel  which  suffered 
most,  against  those  of  the  vessel  which  suf- 
fered least,  for  one  half  of  the  difference  be- 
tween the  amounts  of  their  respective  losses. 

In  The  Wanata,  95  U.  S.  600,  24  L.  ed. 
46 J,  a  collision  case,  on  appeal  to  the  cir- 
cuit court,  a  decree  was  rendered  on  the  stip- 
ulation bond  for  value,  which  was  $16,000, 
and  costs,  with  interest  to  the  date  of  the 
decree  in  the  district  court,  amounting  to 
$323,  and  costs  in  the  circuit  court,  includ- 
ing interest  to  date  on  damages  awarded  in 
the  district  court,  amounting  to  $1,085, — 
in  all,  $17,407.  This  was  held  proper,  as 
the  amount  of  the  stipulation  for  value  was 
decreed  to  be  paid  libelants  for  losses,  and 
the  stipulation  for  costs  was  decreed  to  be 
paid  libel lants  in  part  discharge  of  costs, 
and  the  balance  of  the  costs  and  the.  accrued 
interest  from  tlie  decree  of  tlie  district  court 
to  the  date  of  the  decree  of  the  circuit  court 
was  to  be  paid  by  the  sureties  in  the  appeal 
bond. 

This  was  on  the  ground  that  costs  and 
interest  were  to  be  given  in  such  a  case,  not 
as  indemnity  for  tiic  loss  set  forth  in  tlie 
libel,  but  for  the  reason  that  the  loss  ascer- 
tained in  the  decree  of  the  district  court 
was  not  paid  at  the  proper  time  (following 
The  Northumbria,  L.  R.  3  Adm.  &  Eccl.  6 ; 
Ives  V.  Merchants'  Bank,  12  How.  159,  13 
L.  ed.  936;  The  Diana,  3  Wheat.  58,  4  L.  ed. 
333;  Sneed  v.  Wister,  8  Wheat.  690,  6  L.  ed. 
717;  5  Stat,  at  L.  518). 

But  in  The  Ann  Caroline.  2  Wall.  638,  17 
L.  ed.  833,  where  a  stipulation  was  made 
to  obtain  the  release  of  a  vessel  attached  un* 
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nois  C.  R.  Co.  v.  Haynes,  64  Mi 88.  604,  1  So. 
765. 

If  we  asBume  the  case  at  bar  to  be  one 
cominonly  called  a  case  of  pure  tort  for  in- , 
jury  to  or  destruction  of  personal  property 
through  ordinary  negligence,  still  the  re- 
spondent was  entitled  to  interest  according 
to  the  great  weight  of  authority.  In  22  Cyc. 
Law  &  Proc.  p.  1500,  the  following  is  stated 
to  be  the  law  upon  the  subject  of  allowing 
interest  for  torts  to  property:  "While  it 
has  been  laid  down  in  many  cases  that  in- 
terest will  not  be  allowed  on  damages  re- 
covered for  torts  to  property  unless  defend- 
ant has  derived  some  benefit  from  his  tort, 
or  has  been  guilty  of  gross  negligence,  the 


general  rule,  supported  by  the  great  weight 
of  authority,  is  that,  in  cases  of  torts  to 
property,  interest  oh  the  damages  may  be  al- 
lowed as  a  part  of  the  damages  and  as  an 
approximately  uniform  measure  of  compen- 
sation." This  text  is  amply  sustained  by 
the  following  authorities :  Woodland  v.  Un- 
ion P.  R.  Co.  27  Utah,  543,  26  Pac.  298; 
Rhemke  v.  Clinton,  2  Utah,  230;  Varco  v. 
Chicago,  M.  &  St.  P.  R.  Co.  30  Minn.  18,  13 
N.  W.  921;  Sabine  &  E.  T.  R.  Co.  v.  Joa- 
chimi,  68  Tex.  466;  Fremont,  E.  &  M.  Val- 
ley R.  Co.  V.  Marley,  25  Neb.  138,  13  Am. 
St.  Rep.  482,  40  N.  W.  948;  Union 
P.  R.  Co.  T.  Ray,  46  Neb.  750,  65  N. 
W.    773;     Kendrick    ▼.    Towle,    60    Mich. 


der  a  libel  for  collision,  it  was  held  that  the  J 
libellant  was  not  entitled  to  interest  as ! 
against  the  stipulators  for  value. 

In  The  Belle,  5  Ben.  57,  Fed.  Cas.  No. 
1,270,  it  was  held  that  in  the  case  of  The 
Ann  Caroline,  supra,  the  court  failed  to  no- 
tice that  the  stipulation  was  also  under  rule 
71, 

In  an  action  for  damages  for  a  collision, 
interest  was  allowed  only  from  the  date  of 
decree,  in  Kerr  v.  Tlie'jos^  E.  More,  37 
Fed.    123. 

Where  a  libel  was  filed  and  a  stipulation 
given  for  the  discharge  of  a  vessel,  fixing 
the  value  at  $1,750,  and  the  stipulation  was 
entered  into  pursuant  to  the  rule  and  prac- 
tice of  the  court,  and  a  decree  was  entered 
against  the  vessel  for  $3,707,  it  was  held 
that  the  libellant  was  entitled  to  recover 
interest  for  the  $1,750  from  the  date  of  the 
stipulation,  under  district  court  rule  71. 
The  Belle,  5  Ben.  57,  Fed.  Cas.  No.  1,270. 

In  admiralty,  where  a  bond  was  taken  for 
the  appraised  value  of  the  vessel,  under  ad- 
miralty rule  54,  it  was  held  that  the  court 
could  require  that  the  bond  should  provide 
for  interest.  Re  Harris,  6  C.  C.  A.  320,  14 
U.  S.  App.  506,  67  Fed.  243. 

In  Re  Harris,  supra,  it  was  said:  "Appel- 
lants contend  that  the  district  court  erred  in 
requiring  a  stipulation  for  interest  from  the 
date  of  the  bond  upon  the  appraised  value 
of  ship  and  freight^  and  insist  that,  in  pro- 
ceedings under  the  act  of  1851,  interest  upon 
such  value  can  be  exacted  only  from  the 
date  of  the  final  decree.  Several  cases  are 
cited  in  support  of  this  contention  (The 
Ann  Caroline;  The  Wanata;  The  Manitoba; 
and  Kerr  v.  The  Jos€  E.  More, — supra)  ;  but 
they  are  not  controlling,  because  in  no  one 
of  them  did' the  bond  provide  for  interest, 
and  the  obligors  in  a  bond  conditioned  only 
to  pay  the  stipulation  value  upon  decree 
could  not  be  liable  for  interest  until  the  de- 
cree fixed  their  liability." 

And  in  admiralty,  where  the  owners  were 
entitled  to  a  discharge  on  turning  over  the 
vessel,  or  paying  her  value  into  court,  it  was 
held  that  they  should  provide  for  the  pay- 
ment of  interest  on  her  value  until  such 
time  aa  the  money  is  paid,  if  tlicy  prefer  to 
give  bond,  instead  of  paying  it  at  present. 
The  Battler,  68  Fed.  704. 
28  L.R.A.(X.S.) 


In  a  libel  on  a  bottomry  bond  it  was  held 
that  the  libel lants  were  entitled  to  ordinary 
interest  on  the  amount  loaned,  at  least, 
from  the  commencement  of  the  suit.  The 
Grapeshot,  2  Woods,  42,  Fed.  Cas.  No. 
6,703.  The  court  said:  "But  according  to 
the  American  authorities,  interest  will  be 
allowed  after  a  demand  of  payment,  even  of 
an  unsettled  claim,  for  goods  sold  and  de- 
livered or  services  rendered,  from  the  time 
of  the  demand;  and  the  presentment  of  an 
account  or  commencement  of  a  suit  is  suf- 
ficient demand  on  which  to  found  and  from 
which  to  date  a  claim  of  interest." 

And  in  a  suit  in  personam  in  admiralty 
for  a  box  of  gold  sovereigns  that  was  aban- 
doned with  the  vessel  to  the  custody  of 
wreckers,  damages  were  allowed  on  the  value 
at  Key  West,  where  part  of  the  cargo  was 
saved,  with  interest  on  the  value  from  the 
time  when  proceedings  for  salvage  were  in- 
stituted at  Key  West.  King  v.  Shepherd, 
3  Story,  349,  Fed.  Cas.  No.  7,804. 

Where  a  vessel  was  seized  as  trading  con- 
trary to  the  nonintercourse  act  of  Feb.  27, 
1800,  it  was  held  that  the  claimant  was  en- 
titled to  the  return  of  the  vessel  and  dam- 
ages, and  that  the  commissioner  should  be 
instructed  to  take  the  actual  prime  cost  of 
the  cargo  and  vessel,  with  interest  thereon, 
including  insurance.  Murray  v.  The  Charm- 
ing Betsy,  2  Cranch,  64,  2  L.  ed.  208. 

In  Pacific  Ins.  Co.  v.  Conard,  Baldw.  138, 
Fed.  Cas.  No.  10,647,  it  was  said  that  in 
marine  trespass  the  Supreme  Court  laid 
down  the  following  rule  of  damages  in  Mur- 
ray V.  The  Charming  Betsy,  2  Cranch,  124, 
2  L.  ed.  228:  the  prime  cost  of  the  cargo, 
interest,  insurance,  and  expenses;  in  The 
Anna  Maria,  2  Wheat.  335,  4  L.  ed.  253: 
the  prime  cost  of  the  cargo,  all  charges,  in- 
surance, and  interest:  in  The  Amiable  Nan- 
cy, 3  Wheat.  560,  4  L.  ed.  459:  the  prime 
cost  or  value  of  the  property  at  the  time  of 
loss,  or  the  diminution  of  the  value,  with 
interest;  in  The  Lively,  1  Gall.  315,  Fed. 
Cas.  No.  8,403:  the  prime  cost  and  interest; 
in  The  Apollon,  9  Wheat.  376,  6  L.  ed.  Ill: 
where  the  vessel  and  cargo  were  lost,  their 
actual  value,  with  interest  from  the  tres- 
pass. 

And  where  a  vessel  was  wrongfully  seized, 
it  was  held  that  the  value  of  the  property 
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363,  1  Am.  St.  Rep.  526,  27  N.  W.  567 ;  Bur- 
dick  V.  Chicago,  M.  &  St.  P.  R.  Co.  87  Iowa, 
384,  54  N.  W.  439;  Johnson  v.  Chicago  &  N. 
VV.  R.  Co.  77  Iowa,  666,  42  N.  W.  512; 
Dean  v.  Chicago  &  N.  W.  R.  Co.  43  Wis. 
305;  Georgia  P.  R.  Co.  v.  Fullerton,  79  Ala. 
298;  Frazer  v.  Bigelow  Carpet  Co.  141 
Mass.  126,  4  N.  E.  620;  Regan  v.  New  York 
&  N.  E.  R.  Co.  60  Conn.  124,  25  Am.  St.  Rep. 
306,  22  Atl.  503;  Schmidt  v.  Nunan,  63  Cal. 
371. 

While  the  foregoing  by  no  means  consti- 
tute all  the  authorities  that  could  be  oited 
upon  the  proposition,  they  are  quite  sufii- 
cient  to  show  that  the  rule  has  become  gen- 
eral, and  that  the  allowance  of  interest  in 
cases  of  torts  to  property  is  in  harmony 
with  the  trend  of  modern  authority.     It  is 


quite  true  that  there  are  cases  against  this 
rule,  but  they  are  not,  as  we  conceive,  based 
on  either  good  reason  or  good  logic.  The 
'  rule  adhered  to  in  the  Kunsas  and  other  like 
cases,  as  instances  where  interest  is  allowed 
if  it  appears  that  the  person  committing  the 
wrong  has  to  some  extent  been  benefited 
from  it,  is,  to  our  minds,  manifestly  unjust. 
In  such  cases  interest  is  not  allowed  as  com- 
pensation at  all,  but  upon  the  sole  ground 
that  the  person  in  the  wrong  must  yield  up 
the  benefits  derived  by  him  to  the  one  to 
whom  they  belong  by  reason  of  ownership. 
It  is  a  matter  of  simple  restoration  of  what 
has  been  withheld  without  adding  anything 
for  the  use.  It  is  only  a  mild  way  of  of- 
fering a  premium  to  withhold  pay  in  such 
cases.     Is  there  any  reason  why  a  person 


lost,  and,  in  case  of  injury,  the  diminution 
in  value  by  reason  of  the  injury,  with  in- 
terest thereon,  was  the  true  measure  for 
estimating  damages.  The  Amiable  Nancy, 
3  Wheat.  546,  4  L.  ed.  456. 

In  a  suit  by  an  owner  of  captured  prop- 
erty, lost  thronofh  negligence  of  the  captors, 
for  compensation  in  damages,  it  was  held 
that  the  damages  were  the  value  of  the  ves- 
sel and  the  prime  cost  of  the  cargo,  with  all 
charges;  and  the  premium  of  insurance, 
where  it  was  paid,  with  interest,  was  al- 
lowed, and  out  of  this  to  be  deducted  the 
amount  of  the  proceeds  of  the  sale  of  the 
vessel  and  cargo,  unless  the  libellants  shall 
choose  to  abandon  those  proceeds  to  the  de- 
fendant. The  Anna  Maria,  2  Wheat.  327,  4 
L.  ed.  252. 

In  Holmes  v.  Barclay,  4  La.  Ann.  63, 
which  was  an  action  for  damages  caused  by 
a  steamboat  colliding  with  a  warehouse  and 
a  steam  mill,  plaintiff  was  allowed  to  recov- 
er the  sum  of  $1,600,  with  interest  from  thb 
28th  of  March,  1845.  There  was  nothing 
to  show  why  the  court  fixed  the  date  in 
1845. 

In  s6me  cases  it  was  held  that  interest  is 
discretionary  with  the  court  or  jury. 

In  an  action  for  a  collision,  it  was  held 
that  interest  on  the  damages  allowed  was 
proper.  It  was  claimed  that  interest  was 
discretionary  with  the  jury.  The  America, 
11  Blatchf.  485,  Fed.  Cas.  No.  285.  The 
court  said:  **The  proposition  is  not  un- 
qualifiedly true,  without  exception.  .  .  . 
But,  if  the  allowance  of  interest  rests  in  dis- 
cretion, still,  the  indemnity  of  the  party  for 
injury  from  a  collision  occurring  through 
the  fault  of  another  vessel  ffhould  be  the 
object  of  the  court  in  the  allowance  of  dam- 
ages. In  this  view,  such  allowance  was^  I 
think,  proper.  It  is,  in  such  case,  not  al- 
lowed as  punishment.  It  is  not  like  the  al- 
lowance of  punitive  damages  in  actions  of 
slander,  assault  and  battery,  and  like  cases. 
It  gives  indemnity  onlj-." 

Where  the  justices  were  equally  divided, 
it  was  held  that  interest  would  not  be  al- 
lowed, because  that  would  be  a  new  decree 
in  admiralty  on  error.  Hemmenway  v.  Fi sli- 
er, 20  How.  258,  15  L.  ed.  799.  It  was  fur- 
2C  L.R.A.(N.S.) 


ther  held  that  admiralty  cases  were  not  em- 
braced in  the  62d  rule.  The  court  said: 
"No  rule,  therefore,  fixing  any  certain  rate 
of  interest  upon  decrees  in  admiralty,  when- 
ever the  decree  is  affirmed,  could  be  adopt- 
ed with  justice  to  the  parties.  And  a  dis- 
cretionary power  is  reserved  to  add  to  the 
damages  awarded  by  the  court  below  fur- 
ther damages  by  way  of  interest,  in  case» 
where,  in  the  opinion  of  this  court,  the  ap- 
pellee, upon  the  proofs,  is  justly  entitled  to 
such  additional  damages.  But  this  allow- 
ance of  interest  is  not  an*  incident  to  the 
affirmance  affixed  to  it  by  law  or  by  a  rule 
of  court.  If  given  by  this  court,  it  must 
be  in  the  exercise  of  its  discretionary  pow- 
er, and,  pro  tanto,  is  a  new  judgment." 

In  Williamson  v.  Barrett,  13  How.  101, 
14  L.  ed.  68,  which  was  an  action  of  tres- 
pass for  injury  from  a  collision  between 
boats,  it  was  held  that  the  proper  measure 
of  damages  was  a  sum  sufificient  to  raise  the 
sunken  boat,  to  repair  her,  and  compensate 
the  owner  for  the  loss  of  her  use;  that  the 
jury  were  not  bound  to  give  the  interest 
claimed,  but  should  give  such  damages  as 
were  just  and  equitable.  The  dissenting 
opinion  held  that  the  rule  should  be  full 
damages  for  the  injury  at  the  time  and  place 
when  it  occurred,  with  legal  interest  on  the 
amount. 

Whether  interest  should  be  allowed  by 
the  court  of  first  instance  or  by  the  appel- 
late court  in  admiralty,  on  the  amount  of 
damages  awarded  in  a  collision  case,  was 
held  to  be  a  matter  in  the  discretion  of  the 
court;  and  the  court,  on  appeal,  hearing  the 
case  de  novo,  excluded  the  item  of  interest., 
both  vessels  being  in  fault.  The  North  Star, 
10  C.  C.  A.  262,  22  U.  S.  App.  242,  62  Fed. 
71. 

In  an  action  for  damages  for  collision  by 
steamboats,  interest  was  denied.  Ormsby 
v.  Johnson,  1  B.  Mon.  80. 

But  in  Schulte  v.  Louisville  &  N.  R.  Co. 
128  Ky.  627,  108  S.  W.  941,  Ormsby  v.  John- 
son, supra,  was  not  followed,  the  court  8a3'- 
ing:  "The  better  rule  is  the  one  that  al- 
lows the  jury,  in  their  discretion,  to  award 
interest  in  cases  of  this  character." 

In  a  libel  for  collision,  it  was  held  that 
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Bustaining  injury  and  damage  to  his  prop- 
erty from  the  negligent  act  of  another 
sbould  not  receive  just  what  he  has  lost  as 
nearly  aa  this  may  be  accomplished  in  a 
court  of  justice?  If  a  person's  property  is 
destroyed  or  damaged,  why  is  he  not  en- 
titled to  be  compensated  to  the  full  extent 
of  its  value  in  money,  so  that  he  may  replace 
the  same  with  other  property  of  a  like  na- 
ture? If,  on  the  day  of  its  injury  or  de- 
struction, he  restores  or  replaces  it  with  his 
own  money,  why  is  he  not  entitled  to  inter- 
eat  on  that  money  to  the  date  of  repayment? 
If  he  had  loaned  the  money  to  someone,  he 
certainly  would  be  entitled  to  interest,  and, 
if  he  borrowed  it  from  someone,  he  would 
likely  have  to  pay  interest  for  its  use.  By 
being  awarded  legal  interest,  therefore,  he 


is  simply  placed  in  statu  quo,  and  nothing 
short  of  this  is  full  compensation,  and  that 
is  just  what  the  law  aims  to  accomplish. 
Is  it  an  answer  to  say  that  the  damages  are 
unliquidated,  and  therefore  interest  is  not 
to  be  allowed?  This,  to  our  minds,  is  no  rea- 
son at  all  in  case  of  injury  to  or  destruc- 
tion of  property.  In  all  such  cases  the  party 
sustaining  the  loss  is  limited  in  his  recovery 
to  the  market  or  actual  value  of  the  proper- 
ty at  the  time  of  the  injury  or  destruction. 
Moreover,  he  must  establish  the  amount  of 
the  loss  by  some  fixed  rule  or  standard,  and 
the  evidence  must  be  confined  thereto,  and 
either  the  court  or  jury  must  find  the  value 
in  accordance  with  the  evidence.  In  the 
class  of  cases,  therefore,  where  the  damage 
is  complete,  and  the  amount  of  the  loss  is 


interest  on  bills  incurred  for  salvage  and  re- 
pairs was  a  matter  of  discretion,  as  the  ves- 
sel was  made  more  valuable  after  repairs 
than  she  was  before  collision.  There  was 
some  doubt  whether  the  entire  bill  ought  to 
be  charged  against  the  respondent,  and  it 
was  held  that  interest  should  be  refused. 
The  Alaska,  44  Fed.  498.  See  further,  Ac- 
tions against  a  common  carrier,  V.,  infra. 

JT.  Bonds  and  undertahings. 

a.  Official  hond8. 

This  note  is  not  intended  to  include  ac- 
tions on  bonds  of  guardians,  administrators, 
or  executors. 

The  weight  of  authority  seems  to  be  that 
interest  will  be  allowed  although  the  amount 
recovered  may  exceed  the  penalty  of  the 
bond.  There  are  quite  a  good  many  cases  and 
some  conflict  in  discussing  the  question 
whether  or  not  a  recovery  can  exceed  the 
penalty  of  the  bond,  where  there  was  no  is- 
sue made  as  to  the  interest.  These  cases 
where  interest  was  not  involved  are  not  in- 
cluded in  this  note.  There  are  some  excep- 
tional cases  in  Missouri  and  Virginia  that 
refuse  all  interest  where  the  official  did  not 
profit  by  the  wrong. 

In  an  action  on  a  penal  bond  given  by  a 
eashier  of  a  bank,  it  was  held  although  the 
bond  did  not  carry  interest  as  in  the  con- 
tract, interest  on  the  amount  of  the  penal 
sum  could  be  added  by  way  of  damages  for 
the  detention.  Bank  of  Brighton  v.  Smith, 
12  Allen,  243,  00  Am.  Dec.  144.  In  this 
case  the  judgment  was  thereby  made  to  ex- 
eeed  the  penalty. 

And  in  an  action  of  debt  on  a  penal  bond 
for  the  payment  of  custom  duties,  it  was 
held  that  the  court  should  go  beyond  the 
penalty  and  allow  interest  from  the  time  it 
became  due  by  the  breach,  and  the  judg- 
ment was  rendered  in  the  amount  of  the 
penalty,  with  interest  from  the  time  it  be- 
came pavable.  United  States  v.  Arnold,  1 
Gall.  348,  Fed.  Cas.  No.   14,469. 

In  an  action  on  a  penal  bond  given  by  a 
bank  cashier,  where  lie  had  been  guilty  of 
misconduct,  and  there  bad  been  no  previous 
2S  L.R.A.(N.S.) 


demand  of  the  penalty  or  an  acknowledg- 
ment that  the  whole  was  due,  it  was  held 
that  interest  could  be  allowed  from  the  com- 
mencement of  the  suit,  but  no  further. 
M'Gill  V.  Bank  of  United  States,  12  Wheat. 
611,  0  L.  ed.  711,  affirming  1  Paine,  661,  Fed. 
Cas.  No.  929.  This  was  on  the  ground  that 
it  was  somewhat  analogous  to  an  obligation 
to  pay  a  certain  sum  of  money  on  demand; 
in  which  case  interest  accrued  only  from  the 
commencement  of  the  suit,  when  no  actual 
demand  is  shown. 

And  sureties  on  a  paymaster's  bond  were 
held  liable  over  and  above  the  penalty  of  the 
bond,  in  the  nature  of  interest,  only  for  so 
much  as  accrued  from  their  nonpayment 
after  notice  of  the  principal's  default.  Unit- 
ed States  V.  Hills,  4  Cliff.  618,  Fed.  Cas.  No. 
1§,369.  In  this  case  the  sureties  were  held 
liable  from  the  date  of  the  writ. 

In  United  States  v.  Curtis,  100  U.  S.  119, 
25  L.  ed.  571,  which  was  an  action  on  a 
paymaster's  bond,  it  was  held  that  the  sure- 
ties were  liable  for  interest  from  notice  of 
defalcation,  which,  in  this  case,  was  held 
to  be  from  the  time  of  suit. 

In  an  action  on  a  countv  treasurer's  bond 
for  money  converted,  it  was  held  that  inter- 
est could  be  computed  on  such  funds  from 
the  time  they  should  have  been  accounted 
for.  Thomssen  v.  Hall  County,  63  Neb.  777, 
67  L.R.A.  303,  89  N.  W.  389.  The  court 
said:  "Under  the  provisions  of  §  4,  chapter 
44,  Compiled  Statutes  1901,  it  would  seem 
that  interest  should  be  computed  from  Jan- 
uary 4,  1898,  when  the  money  became  due." 

In  Chenango  v.  Birdsall,  4  Wend.  463,  the 
sureties  on  a  county  treasurer's  bond  were 
held  liable  for  interest,  as  legitimate  dam- 
ages arising  from  the  breach  on  failure  to 
pay  over  the  money. 

The  same  was  held  in  Monroe  County  v. 
Clark,  92  N.  Y.  391.  In  this  case  the  sure- 
ties were  held  exonerated  from  the  bounty 
moneys  unaccounted  for,  by  reason  of  the 
terms  of  the  bond,  but  were  liable  for  the 
balance. 

Under  Virginia  revenue  act  1782,  Stat,  at 
L.  112,  providing  that  in  actions  against  a 
public  collector  for  failure  to  pay  over  taxes, 
judgments  were  to  be  entered  for  the  prin- 
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fixed  as  of  a  particular  time,  there  is — there 
can  be — no  reason  why  interest  should  be 
withheld  merely  because  the  damages  are 
unliquidated.  There  are  certain  cases  of 
unliquidated  damages  where  interest  cannot 
be  aJlowed.  In  all  personal  injury  cases, 
cases  of  death  by  wrongful  act,  libel,  slan- 
der, false  imprisonment,  malicious  prosecu- 
tion, assault  and  battery,  and  all  cases 
where  the  damages  are  incomplete  and  are 
peculiarly  within  the  province  of  the  jury 
to  assess  at  the  time  of  the  trial,  no  inter- 
est is  permissible.  But  this  is  so  because 
the  damages  are  continuing  and  may  even 
reach  beyond  the  time  of  trial. 

There  are  also  other  cases  where  interest 
is  not  allowed,  such  as  where  exemplary 
damages  are  permitted,  where  the  statute 


fixes  a  penalty  or  determines  the  damages 
to  be  allowed.  Of  the  latter  class  of  cases, 
Oregon  Short  Line  R.  Co.  v.  Jones,  29  Utah, 
147,  80  Pac.  732,  is,  in  part,  an  illustration. 
Some  courts  also  seem  to  make  a  distinction 
between  gross  or  wilful  negligence  and  or- 
dinary negligence.  In  the  former,  interest 
is  given;  in  the  latter  it  is  withheld.  This 
is  arbitrary  at  best.  The  loss  to  the  in- 
jured person  is  precisely  the  same  in  either 
case,  and  he  should  receive  compensation, — 
no  more,  no  less.  There  is  another  class  of 
cases  where  the  matter  is  relegated  to  the 
jury  or  the  court  trying  the  case  to  allow 
interest  or  not,  as  in  their  judgment  may 
seem  proper,  as  a  part  of  the  damages  to  be 
allowed.  This  ru^e  does  not  seem  to  be  based 
upon  any  sound  reason.    Moreover,  it  must 


cipal  and  15  per  cent  damages,  it  was  held 
erroneous  to  allow  interest  also,  beginning 
prior  to  the  judgment.  Gaskins  v.  Com.  1 
Call   (Va.)   194. 

In  an  action  on  the  bond  of  a  judge  of  pro- 
bate for  conversion  of  money  belonging 
to  a  minor,  sureties  were  held  liable  for  the 
money  converted,  with  interest  thereon. 
Bradley  v.  Harden,  73  Ala.  70. 

And  in  an  action  for  conversion  against 
a  constable  on  a  bond,  the  measure  of  dam- 
ages was  held  to  be  the  value  of  the  goods 
seized  at  the  time  of  conversion,  with  in- 
terest from  that  time  to  the  judgment.  Carl- 
yon  V.  Lannan,  4  Nev.  156. 

But  in  an  action  for  damages  on  the  offi- 
cial bond  of  a  sheriff  for  failure  to  execute 
a  writ,  it  was  held  that  in  such  cases,  based 
upon  the  negligence  of  the  defendant,  wlio 
was  not  benefited  by  reason  of  the  wrong, 
interest  was  not  allowable.  State  ex  rel. Plan- 
et Property  &  Financial  Co.  v.  Harrington, 
44  Mo.  App.  297.  The  court  said;  "The 
rule  which  we  extract  from  the  adjudica- 
tions of  this  state  in  reference  to  the  re- 
covery of  interest  as  damages  in  actions  of 
tort  is  that,  where  an  action  ex  delicto  is 
based  upon  the  simple  negligence  of  the  de- 
fendant, to  whom  no  pecuniary  benefit  has 
or  could  have  accrued  by  reason  of  the  in- 
jury or  wrong,  interest  is  not  allowable." 

And  in  an  action  of  debt  on  a  sherifT's 
bond  for  false  return  of  "no  property,"  it 
was  held  that  the  damages  were  the  amount 
due  on  the  execution  at  the  return  day,  but 
no  interest  should  be  allowed.  Gibson  v. 
Governor,  11  Leigh,  GOO. 

h.  Replevin  honda. 

The  general  rule  is  that  in  action  on  re- 
plevin bonds,  interest  will  be  allowed  from 
the  time  of  breach.  There  is  some  conflict 
of  authority  as  to  whether  the  damages,  in- 
cluding interest,  may  exceed  the  penalty, 
Massachusetts  and  Maine  holding  the  af- 
firmative, on  the  ground  that  it  is  compen- 
sation for  nonpayment  after  due;  Michigan 
and   Vermont  hold  contrary. 

In  a  suit  on  a  replevin  bond,  where  the 
plaintiff  had  failed  to  return  the  property, 
28  L.R.A.(N.S.) 


and  the  suit  was  dismissed,  it  was  held  that 
he  would  be  liable  for  the  value  of  the  prop- 
erty not  returned,  with  interest.  Pace  v. 
Neal,  92  111.  App.  410. 

And  where  the  plaintiff  in  replevin,  on  a 
judgment  of  return,  failed  to  return  some 
of  tlie  goods,  and  injured  the  others,  it  was 
held  that  the  measure  of  damages  on  his 
bond  was  the  value  of  the  goods  not  re- 
turned, with  interest  from  the  time  of  re- 
plevin, and  the  deterioration  in  value  of  the 
others,  with  interest  from  the  date  of  their 
return.    Yelton  v.  Slinkard,  85  Ind.  190. 

And  in  an  action  on  a  replevin  bond  for 
failure  to  return  property  and  for  conver- 
sion, interest  on  the  value  of  the  property 
from  the  date  of  judgment  of  return  was  al- 
lowed as  damages.  Walls  v.  Johnson,  16 
Ind.  374.  This  was  under  Ind.  2  Rev.  Stat, 
p.  122,  authorizing  the  giving  of  damages 
for  the  detention  of  property. 

And  in  an  action  of  replevin,  the  verdict 
was  for  defendant,  and  judgment  was  ren- 
dered against  plaintiff  and  his  surety  in  the 
bond  for  the  amount  thus  returned,  with 
interest  from  the  commencement  of  the  ac- 
tion. It  was  held  there  was  no  error  in  al- 
lowing interest  on  the  value  of  the  property 
from  the  time  it  was  wrongfully  taken  by  the 
writ  of  replevin.  Hurd  v.  Gallaher,  14  Iowa, 
394. 

In  debt  on  a  bond  to  prosecute  a  suit  in 
replevin,  it  was  held  that  the  measure  of 
plaintiff's  damages  was  the  value  of  the 
goods  replevied,  with  the  damages  and  costs 
recovered  in  the  replevin,  and  interest  from 
the  date  of  judgment  in  replevin  to  the  time 
of  trial.    Kenney  v.  Tucker,  8  Mass.  146. 

In  an  action  of  debt  on  a  replevin  bond, 
where  the  defendant  confessed  to  forfeiture, 
the  court  said :  "That  where  a  replevin  suit 
is  tried,  the  jury  are  to  assess  damages  for 
the  taking  and  detention,  and  such  assess- 
ment is  conclusive  of  the  amount  of  dam- 
ages to  the  time  of  the  verdict,  on  a  sub- 
sequent hearing  in  chancery,  upon  a  forfei- 
ture of  the  replevin  bond.  And  that  where 
the  suit  in  which  the  goods  were  attached 
has  come  to  judgment  during  the  pendency 
of  the  replevin  suit,  for  so  long  a  time  as 
satisfaction  of  the  execution  was  delayed  by 
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legd  to  uncertainty,  and  may  tend  to  favorit- 
ism in  its  application.    In  one  case  the  jury 
may  allow  20   per  cent,  in  another  only  2, 
and  in  another   none  at  all,  although  the 
cues  may  be  easentially  the  same.     If  the 
law  ia  to  be  treated  as  a  science,  it  should 
be  as  nearly  exact  as  it  can  be  made,  and 
its  operation  should  be  uniform.    In  those 
cases  the  courts  hold  that,  if  the  amount 
allowed  by  the  jury  in  the  form  of  interest 
makes  the  damages  excessive,  then  the  courts 
will  require  a  remittitur  of  the  excess  *or 
grant  a  new  trial.    The  whole  matter,  then, 
resolves  itself  into  a  question  of  excessive 
damages.     If   the   amount   allowed   by   the 
jury  is  excessive — ^tbat  is,  not  supported  by 
the  evidence  when  considered  as  a  whole — 
in  cases  where  the  amount  of  damage  is  to 


be  ascertained  as  of  a  particular  time  and  in 
accordance  with  fixed  rules  of  evidence  and 
known  standards  of  value,  or  if  the  damages 
allowed  are  excessive,  appearing  to  have 
been  given  under  the  influence  of  passion  or 
prejudice,  the  trial  courts  should,  when  a  mo- 
tion for  a  new  trial  is  made  upon  that 
ground,  require  a  remittitur  of  the  excess,  or 
grant  a  new  trial.  The  power  and  discretion 
to  do  this  is  expressly  vested  in  the  trial 
courts  of  this  state,  and  should  be  exercised 
whenever  it  is  manifest  that  justice  and 
right  require  it;  and,  unless  this  appears, 
the  courts  should  not  interfere  with  the  ver- 
dict of  the  jury.  When  excessive  damages 
are  allowed,  the  case  should  be  treated  and 
corrected  as  such,  and  not  by  this  court  or 
any  court  assuming  the  power  to  arbitrarily 


the  interposition  and  pendency  of  the  re- 
plevin suit,  in  analogy  to  the  statute,  0  per 
cent  on  the  penalty  of  the  bond,  being  12  per 
cent  on  the  value  of  the  goods,  shall  be  al- 
lowed. For  all  the  rest  of  the  time  G  per 
cent  on  the  value  of  the  goods  shall  be  as- 
sessed as  damages  for  the  detention,  in  anal- 
ogy to  the  rules  of  law  in  relation  to  dam- 
ages for  detention  of  money."  Huggeford  v. 
Ford,  11  Pick.  223. 

So,  in  Caldwell  v.  West,  21  N.  J.  L.  411, 
the  damages  were  held  to  be  the  value  of  the 
goods,  with  interest  from  the  judgment  of 
return.  The  court  said:  "The  charge  was 
right;  the  judgment  below  was  merely  re- 
tomo  habendo,  and  the  damages  only  nomi- 
nal (Gordon  v.  Williamson,  20  N.  J.  L.  79) ; 
but  from  the  time  of  the  rendition  thereof, 
the  right  of  recovery  was  in  the  defendant, 
either  against  the  sheriff,  for  taking  insuf- 
ficient security,  or  in  the  name  of  the  sheriff, 
on  the  replevin  bond;  and  the  value  of  the 
goods  at  the  time  of  the  recovery,  together 
with  interest  thereon  from  that  time,  is  the 
proper  and  reasonable  measure  of  damages. ' 
In  Peacock  ▼.  Haney,  37  N.  J.  L.  179,  the 
measure  of  damages  was  held  to  be,  as  a 
general  rule,  the  value  of  the  goods,  and 
interest  thereon  from  the  judgment  of  the 
return.  The  damages  must  be  assessed  by 
a  writ  of  inquiry. 

Ky.  act  1748  expressly  allows  interest, 
and  it  should  be  included  in  a  bond  for  re- 
plevying a  distress.  M'Cormick  v.  Young, 
3  J.  J.  Marsh.  181. 

So,  in  an  action  on  a  replevin  bond  given 
to  secure  rent,  it  was  held  that  interest 
should  be  allowed  from  the  date  of  the  judg- 
ment against  the  principal.  Stevens  v. 
Simmons,   1  M'Cord,  L.  28. 

In  Brainard  v.  Jones,  18  N.  Y.  36,  it 
was  held  t&at  the  recovery  could  exceed  the 
penalty  so  as  to  include  interest.  This  was 
on  the  ground  that  when  the  time  had  come 
for  the  surety  to  discharge  his  liability,  and 
he  neglected  or  refused  to  do  so,  he  should 
eompensate  the  creditor  for  the  delay  which 
he  had  interposed.  Tlie  legal  measure  of 
this  eompensation  would  be  interest  on  the 
sum  which  he  ought  to  have  paid,  from  the 
time  when  the  payment  was  due  from  him. 
28  L.ILA.(K.S.) 


So  far  as  necessary  to  secure  the  damages 
sustained  by  the  obligee,  the  recovery  may 
go  beyond  the  sum  of  the  penalty  by  allow- 
ing interest  on  such  sum  from  the  date  of 
the  breach.  Wyman  v.  Robinson,  73  Me.  384, 
40  Am.  Rep.  360.  Tliis  was  on  the  giound 
that  it  was  not  any  part  of  the  penalty,  but 
as  damages  for  the  nonpayment  or  the  de- 
tention of  the  penalty  after  it  became  pay- 
able and  due.  The  obligee  was  to  have  the 
penalty  at  a  particular  and  definite  time. 
Immediately  upon  a  breach  of  the  bond  the 
penalty  was  due  him. 

A  similar  ruling  was  made  in  Leighton 
V.  Brown,  98  Mass.  515.  The  court  said: 
"Judgment  is  to  be  entered  in  favor  of  the 
plaintiff  for  the  penalty  of  the  bond.  Gen. 
Stats,  chap.  133,  §§  9,  10.  But  interest  on 
the  penal  sum  therein  named  from  the  date 
of  the  breach  may  be  added  as  damages  for 
the  detention,  and  will  form  a  part  of  the 
judgment  for  the  penalty  to  be  rendered 
both  against  principal  and  sureties." 

But  in  Fraser  v.  Little,  13  Mich.  195,  87 
Am.  Dec.  741,  where  the  judgment  against 
sureties  on  a  replevin  bond  was  the  amount 
of  the  bond,  it  was  held  that  no  judgment 
could  be  recovered  beyond  the  penalty. 
Christiancy,  J.,  dissenting,  said:  "Most  of 
the  cases  which  have  denied  the  right  to  re- 
cover beyond  the  penalty  are  cases  which 
did  not  involve  this  question  of  interest.  I 
think  the  weight  of  American  authority  is 
in  favor  of  the  allowance.  But,  however  this 
may  be,  the  rule  which  allows  such  interest 
beyond  the  penalty,  after  breach,  is  the  only 
one  to  be  deduced  from  all  the  authorities, 
English  and  American,  which  rest  upon  any 
sound  and  intelligible  principle." 

And  in  Miltimore  v.  Bottom,  66  Vt.  168, 
28  Atl.  872,  a  surety  was  held  not  liable  for 
interest  on  the  damages  in  an  action  on  a 
replevin  bond,  where  the  damages  amounted 
to  the  penalty. 

And  in  an  action  of  debt  on  a  replevin 
bond,  it  was  held  that  interest  was  not  re- 
coverable, as  the  only  condition  of  the  bond 
was  to  return  the  goods.  Hart  v.  Tobias, 
2  Bay,  408.  This  bond  was  given  to  secure 
a  rent  debt  where  the  goods  were  seised  un- 
der a  distress. 
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withhold  interest  in  all  cases  of  unliquidat- 
ed damages.  General  justice  is  never  pro- 
moted by  an  effort  to  reach  it  by  ignoring 
sound  principles  of  law  in  particular  cases. 
Whenever  possible,  it  ought  not  be  left  to 
the  mere  caprice  of  either  court  or  jury  to 
either  grant  or  withhold  that  which  is  due. 
A  fixed  rule,  when  based  on  sound  principles, 
is,  in  most  instances,  a  safer  guide  than  the 
judgment  of  a  few  individuals,  however  hon- 
est or  pure  their  motives. 

Counsel  for  appellant,  however,  rely  on 
the  case  of  Lester  v.  Highland  Boy  Gold  Min. 
(M.  27  Utah,  470,  101  Am.  St.  Rep.  988,  70 
Pac.  343,  1  A.  &  E.  Ann.  Cas.  761,  where  it 
is  broadly  held  by  this  court  that  interest 
is  not  allowable  in  cases  of  tort  for  unliqui- 
dated damages.     That  case,  however,  is,  as 


we  have  attempted  to  show,  not  only  against 
reason,  but  against  the  great  weight  of  au- 
thority. Moreover,  it  is  against  the  rule 
laid  down  by  this  court  in  the  cases  of 
Rhemke  v.  Clinton  and  Woodland  v.  Union 
P.  R.  Co.  supra.  The  latter  case  should 
have  been  reported  in  7  Utah,  but  is  found 
in  27  Utah,  543,  26  Pac.  298.  The  rule, 
therefore,  that  we  have  announced  herein, 
has  practically  been  the  rule  of  this  state 
since  the  decision  in  2  Utah,  supra,  and  that 
case  has  been  cited  by  both  text  writers  and 
courts  as  placing  Utah  in  the  category  of 
states  allowing  interest,  in  cases  of  torts 
to  property,  from  the  time  of  injury  or  de- 
struction. In  the  Lester  Case,  supra,  no  au- 
thority is  cited,  except  the  case  of  Nichols 
V.  Union  P.  R.  Co.  7  Utah,  510,  27  Pac.  693. 


o.  Injunction  honda. 

The  general  rule  is  that  after  the  dissolu- 
tion of  an  injunction,  legal  interest  on  the 
debt  or  judgment  enjoined  will  be  held  to 
be  the  measure  of  damages.  In  Massachu- 
setts and  New  York  recoveries  were  allowed 
although  principal  and  interest  exceeded  the 
penalty.  The  same  was  held  in  Mississippi 
in  an  equity  case.  But  in  a  law  case  in  the 
latter  state,  and  in  Tennessee,  the  contrary 
was  held.  In  some  cases  where  the  damages 
could  not  be  computed  interest  was  not  al- 
lowed. 

The  confirmation  of  a  report  of  a  referee 
fixing  damages  on  an  injunction  bond  was 
held  the  time  from  which  to  compute  inter- 
est, as  that  was  the  time  the  obligor's  lia- 
bility was  fixed.  Poillon  v.  Volkenning,  11 
Hun,  385.  In  this  case  the  judgment  was  for 
the  amount  of  the  bond,  with  interest. 

An  injunction  bond  provided  for  the  pay- 
ment of  $245  interest  then  due  on  a  second 
mortgage,  and  for  keeping  down  interest  on 
a  prior  mortgage  of  $9,000.  On  dissolution 
of  the  injunction,  the  property  sold  for 
enough  to  pay  the  first,  but  not  the  second, 
mortgage.  It  was  held  in  an  action  on  the 
bond  that  a  recovery  could  be  had  for  $245 
and  interest,  and  interest  on  the  first  mort- 
gage to  the  dissolution  of  the  injunction. 
Foster  v.  Goodrich,  127  Mass.  176. 

And  where  the  judgment  enjoined  and  in- 
terest exceeded  the  penalty  of  the  bond,  in- 
terest was  held  proper  not  to  exceed  the 
principal  and  interest  on  the  judgment. 
Marshall  v.  Minter,  43  Miss.  666.  The  court 
said  that  in  an  action  at  law  the  recovery 
would  be  limited  to  the  amount  of  the  penal- 
ty. 

The  difference  between  the  value  of  prop- 
erty when  its  sale  was  enjoined,  and  the 
value  when  sold,  with  interest  not  to  ex- 
ceed the  penalty,  was  held  to  be  the  measure 
of  damages  in  Rubon  v.  Stephan,  25  Miss. 
253. 

In  an  action  on  an  injunction  bond,  legal 
interest  only  is  proper.  Lally  v.  Wise,  28 
Cal.  539;  Aillet  v.  Henry,  2  La.  Ann.  145; 
Woods  V.  Wylie,  8  La.  Ann.  18.  In  the  lat- 
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ter  case  it  was  held  that  interest  on  interest 
was  not  proper. 

The  damages  on  dissolution  of  an  injunc- 
tion on  a  judgment  are  the  principal,  inter- 
est, and  costs  due  at  the  time  of  the  in- 
junction. Washington  v.  Parks,  6  Leigh, 
581. 

Interest  is  proper,  but  only  on  the  amount 
due  at  the  time  of  the  injunction.  Cannon 
V.  Labarre,  13  La.  399.  The  La.  Code  Pr. 
March  25,  1831,  provides  that  on  the  disso- 
lution of  an  injunction,  the  plaintiff  and 
his  surety  shall  be  condemned  to  pay  inter- 
est at  10  per  cent  on  the  judgment,  and 
the  order  of  seizure  could  only  have  been 
obtained  in  this  case  upon  that  part  of  the 
debt  then  due. 

And  a  surety  on  an  injunction  bond  was 
held  required  to  pay  interest  accruing  on  the 
judgment  enjoined  in  Weatherby  v.  Shackle- 
ford,  37  Miss.   559. 

And  interest  on  the  debt  when  an  action 
at  law  was  enjoined  is  proper.  Horton  v. 
Cope,  6  Lea,  155.  And  the  same  was  held 
where  payment  of  a  debt  was  enjoined.  Hey- 
man  y.  Landers,  12  Cat.  107.  In  this  case 
the  court  said:  "The  le^al  interest  in  sucli 
cases  is  the  only  measure  which  can  be  fol- 
lowed with  certainty." 

In  an  action  on  an  injunction  bond  for 
damages  for  restraining  the  sale  of  property 
under  a  mortgap^e,  interest  upon  the  whole 
sum  on  which  the  collection  was  suspended 
may  be  a  part  of  the  damages  consequent 
upon  the  injunction.  Aldrich  v.  Reynolds, 
1  Barb.  Ch.  613. 

And  in  an  action  on  an  injunction  bond 
given  to  restrain  payment  of  a  sum  of 
money,  interest  is  recoverable  as  a  matter 
of  right  up  to  the  time  it  was  paid  upon 
the  dissolution  of  the  injunction,  Wallis  v. 
Dilley,  7  Md.  237.  In  this  case  the  debt- 
or offered  to  invest  the  money  to  reduce  the 
interest. 

And  where  a  judgment  for  purchase 
money  is  enjoined,  interest  on  the  purchase 
money  should  be  allowed.  Hill  v.  Thomas, 
19  S.  C.  230. 

On  a  judgment  being  enjoined,  interest 
is  proper,  but  only  to  the  time  of  the  dis- 
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The  other  tvro  cases  are  not  mentioned.    An 
examination   of   the  Nichols  Case  discloses 
that  it  was  correctly  decided,  and  is  in  ac- 
cordance   with    the   view   herein   expressed, 
since  it  falls  within  that  class  of  cases  where 
the  damages  were  continuing,  and  therefore 
entirely  within  the  province  of  the  jury  to 
fix  and  assess  as  of  the  time  of  trial.    The 
case,  therefore,  was  not  an  authority  upon 
the   question   decided   in   the   Lester    Case. 
While  we  have  not  been  able  to  find  any 
cases,   except   from  Missouri    (undoubtedly 
there  are  such),  that  withhold  interest  in  a 
case  like  the  one  at  bar,  we  do  not  desire 
for  that  reason  to  make  a  distinction  in  re- 
spect to  the  Lester  Case,  where  there  is  no 
difference  in  principle.    Counsel  for  appellant 
therefore  had  a  right  to  rely  on  the  Lester 


Case,  but,  as  that  case  is  wrong  in  principle, 
in  reason,  and  against  the  great  weight  of 
authority,  as  well  as  against  the  former  de- 
cisions of  this  court  upon  the  subject,  it 
should  be,  and  accordingly  is,  overruled  up- 
on the  subject  of  allowing  interest  in  cases 
of  unliquidated  damages. 

Counsel  for  appellant  also  cite  some  other 
cases.  The  California  cases,  as  well  as  the 
Nevada  case,  are  all  based  upon  statutes 
which  those  courts  construe  as  forbidding  in- 
terest in  the  class  of  cases  passed  upon.  Our 
statute  (Rev.  Stat.  1898,  §  1241)  is  general, 
allowing  interest  in  all  cases  at  the  le^al 
rate,  in  the  absence  of  an  agreement.  More- 
over, with  perhaps  one  or  two  exceptions,  all 
the  cases  cited  by  counsel  are  readily  dis- 
tinguishable from  the  case  at  bar.    In  most 


solution  of  the  injunction.  Amis  v.  Bank  of 
Kentucky,  8  La.  Ann.   441. 

In  Gist  V.  M'Guire,  4  Harr.  &  J.  10,  a  re- 
covery of  interest  was  held  proper  where  a 
judgment  was  enjoined,  and  after  dissolu- 
tion of  the  injunction  the  judgment  was  paid 
without  interest,  on  account  of  mistake  in 
computation. 

Where  payment  of  dividends  on  stock  was 
enjoined,  on  dissolution  of  the  injunction, 
it  was  held  that  the  stockholders  could  re- 
cover interest  accruing  pending  the  injunc- 
tion.   Heck  V.  Bulkley  (Tenn.)  1  S.  W.  612. 

The  measure  of  damages  which  plaintiffs 
in  judgment  are  entitled  to  receive,  for  loss 
of  the  benefit  of  their  levies  through  wrong- 
ful injunction,  is  the  interest  on  the  fund 
that  the  execution  creditors  would  have  re- 
ceived, if  their  execution  had  not  been  ar- 
rested, and  property  taken  from  the  marshal. 
Dodge  V.  Cohen,  14  App.  D.  C.  582. 

But  where  a  judgment  was  enjoined,  and 
then  satisfied  by  collecting  on  execution  aft- 
er dissolution  of  the  injunction,  it  was  held 
that  interest  could  not  thereafter  be  collect- 
ed for  the  time  enjoined.  Grundy  v.  Young, 
2  Cranch,  C.  C.  114,  Fed.  Cas.  No.  6,851. 

Under  Mo.  Sess.  Acts  1849,  p.  85,  §  12,  pro- 
viding that,  on  the  dissolution  of  an  injunc- 
tion, damages  shall  be  assessed,  but  if  money 
shall  have  been  enjoined,  the  damages  shall 
not  exceed  10  per  cent,  exclusive  of  legal  in- 
terest and  costs,  it  was  held  that  the  dam- 
ages in  such  cases  were  not  limited  to  10 
per  cent,  but  might  extend  to  the  full 
amount  of  the  debt.  Kennedy  v.  Hammond, 
16  Mo.  341.  But  where  a  sale  of  trust  prop- 
erty was  enjoined,  it  was  necessary  to  as- 
certain the  damages,  not  by  the  rule  of  per 
cent,  but  by  the  injury  the  creditor  had  sus- 
tained.   St.  Louis  V.  Alexander,  23  Mo.  483. 

In  Rhea  v.  McCorkle,  11  Heisk.  415,Jt  was 
held  that  where  the  damages  amounted  to 
the  face  of  the  bond,  interest  could  not  be 
added.  The  covenant  was  only  for  the  pen- 
alty. 

In  some  cases,  under  special  circumstan- 
ces, interest  was  not  allowed. 

Interest  as  damages  was  disallowed  when 
the  payment  of  money  was  enjoined,  but  the 
debtor*  had  the  use  of  it,  and  did  not  pay  it 
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into  court  Bullock  v.  Ferguson,  30  Ala. 
227.  In  this  case  no  supersedeas  bond  was 
given,  and  interest  was  sought  for  the  time 
between  the  dissolution  of  the  injunction 
and  the  afhrmance  of  the  decree. 

Where  an  order  of  seizure  was  enjoined, 
it  was  held  that  interest  should  not  be  al- 
lowed.  Poydras  v.  Patin,  5  La.  324.  The 
court  said:  "The  damages  which  had  ac- 
crued down  to  the  time  when  the  slaves  were 
sold  constitute  an  unliquidated  claim,  and 
no  obligation  to  pay  conventional  interest 
arises  out  of  the  injunction  bond."  The 
court  held  that  calculating  interest  on  the 
debt,  and  crediting  principal  and  interest 
with  the  amount  realized  on  the  sale,  would 
leave  a  balance  that  would  constitute  the 
damages. 

And  where  damages  on  an  injunction  bond 
could  not  be  estimated  or  ascertained  by 
means  of  the  contract,  and  could  only  be 
made  certain  by  proof  on  the  trial,  it  was 
held  that  interest  on  the  damages  should 
not  be  allowed.  Hooper  v.  Patterson  (Cal.) 
32  Pac.  614. 

An  injunction  bond  was  given  by  the  own- 
er of  a  tax  deed  to  enjoin  a  foreclosure  of  a 
mortgage.  In  an  action  on  the  injunction 
bond  it  was  held  that  the  plaintiff's  claim 
of  value  of  the  use  of  the  land  for  the  time 
he  was  kept  out  of  possession,  or  interest 
on  the  sum  for  which  he  would  have  to  bid 
it  in  at  the  sale,  should  not  be  allowed. 
Tn  this  case  the  judgment  on  the  injunc- 
tion was  that  it  be  dissolved,  and  that  de- 
fendnnt  convey  the  land  to  the  plaintiff. 
Bullard  v.  Harkness,  83  Iowa,  373,  49  N.  W. 
855.  The  plaintiff  claimed  that  the  land 
was  worth  $1,600,  and  he  would  have  bid  it 
in  at  that  sum  and  obtained  a  sheriff's  deed 
if  injunction  had  not  been  granted;  but  it 
was  held  it  was  impossible  to  know  what 
the  result  of  the  sale  would  have  been. 

And  interest  as  against  sureties  was  held 
not  proper  where  it  was  not  shown  that  the 
defendant  in  an  action  at  law  which  he  had 
enjoined  was  insolvent.  Derry  Bank  v. 
Heath,  45  N.  H.  524. 

And  where  payment  of  an  execution  was 
enjoined  at  the  instance  of  a  third  party, 
it  was  held  in  an  action  at  law  on  the  bond 
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of  them  the  matter  of  the  amount  to  be  al- 
lowed as  damages  was  not  controlled  by  eith- 
er a  fixed  time  or  by  known  standards  of 
valuei  and  are  thus  decided  in  accordance 
with  the  principles  adopted  by  us  in  this 
case. 

Ihe  true  test  to  be  applied  as  to  whether 
interest  should  be  allowed  before  judgment 
in  a  given  case  or  not  is,  therefore,  not 
whether  the  damages  are  unliquidated  or 
otherwise,  but  whether  the  injury  and  conse- 
quent damages  are  complete  and  must  be  as- 
certained as  of  a  particular  time  and  in  ac- 
cordance with  fixed  rules  of  evidence  and 
known  standards  of  value,  which  the  court 
or  jury  must  follow  in  fixing  the  amount, 
rather  than  be  guided  by  their  best  judgment 
in  assessing  the  amount  to  be  allowed  for 
past  as  well  as  for  future  injury,  or  for 


elements  that  cannot  be  measured  by  any 
fixed  standards  of  value.  The  same  rule,  un- 
der the  same  conditions,  would  of  necessity 
apply  to  actions  for  breach  of  contract.  This 
is  illustrated  by  some  of  the  California  cas- 
es, as  well  as  by  the  Nevada  case  cited  by 
counsel  for  appellant.  As  the  case  at  bar 
falls  clearly  within  the  rule  where  the 
amount  is  computed  as  of  a  fixed  time,  and 
in  accordance  with  fixed  rules  of  evidence 
as  to  value,  the  court  did  not  err  in  com- 
puting, on  the  amount  of  damages  found,  in- 
terest at  the  legal  rate. 

The  judgment  therefore  is  afiirmed,  with 
costs. 

McCarty,  Ch.  J.,  and  Straup,  J.,  concur. 

Petition  for  rehearing  overruled. 


that  interest  should  not  be  allowed  on  the 
fund  in  the  sheriff's  hands.  Gadsden  v. 
Bank  of  Georgetown,  6  Rich.  L.  336.  This 
was  on  the  ground  that  full  relief  could  have 
been  awarded  in  the  equity  action. 

d.  Other  bonds. 

The  general  rule  seems  to,  be  that  in  ac- 
tions on  indemnifying  bonds,  appeal  bonds, 
and  the  like,  interest  is  to  be  allowed.  Some 
cases  on  this  subject  also  allow  interest  even 
if  the  damages  are  thereby  increased  beyond 
the  penalty. 

On  an  indemnity  bond  to  secure  the  pay- 
ment of  money  in  New  York,  by  debtors 
who  were  trusteed  in  Connecticut,,  to  attach 
the  money  in  their  hands,  it  was  held  that 
interest  was  properly  charged  from  the  time 
of  notice  of  default.  This  was  held,  al- 
though the  principal,  with  interest,  was  in 
excess  of  the  penalty.  Lyon  v.  Clark,  8  N. 
Y.  148.  The  apparent  conflict  in  the  cases 
was  explained  in  this  case  to  arise  from  con- 
founding actions  on  bonds  for  the  perform- 
ance of  covenants  with  actions  for  the  recov- 
ery of  money  only,  saying:  "In  the  former 
case  the  recovery  is,  in  general,  if  not  al- 
ways, limited  by  the  penalty,  and  in  the  lat- 
ter it  is  not." 

In  an  action  on  an  indemnity  bond  given 
to  a  sheriff,  interest  may  be  added  to  the 
full  amount  of  the  penalty  only  from  the 
date  of  the  breach  alleged.  Omaha  Carpet 
Co.  V.  Clapp,  2  Neb.  (Unof.)  406,  89  N.  W. 
246.  The  court  said:  "In  this  connection 
it  seems  clear  that  the  right  to  demand  the 
penalty  of  the  bond  accrued,  so  far  as  the 
petition  in  this  action  discloses,  only  on  the 
payment  of  the  money;  and  it  would  there- 
fore seem  that  it  was  error  for  the  court  to 
instruct  the  jury  to  return  a  verdict  for  the 
amount  of  that  penalty,  with  interest  from 
the  giving  of  the  bond." 

And  in  an  action  of  debt  on  a  bond  for  a 
penalty  against  sureties,  interest  beyond  the 
penalty  may  be  recovered  in  the  form  of 
damages.  Harris  v.  Clap,  1  Mass.  308,  2 
Am.  ]3ec.  27.  Th«5  court  said:  "But  in  go- 
ing beyond  the  penalty  of  the  bond,  the 
2S  L.R.A.(N.S.) 


court  do  not  go  out  of  the  contract.  It  is 
no-  more  than  the  common  case  of  a  bond 
conditioned  for  the  payment  of  money  lying 
until  the  sum  mentioned  in  the  condition, 
with  the  interest  of  it,  exceeds  the  penalty, 
— in  which  cases  the  court  will  give  the  ex- 
cess as  damages  for  the  detention  of  the 
debt;  in  no  case,  however,  going  so  far  be- 
yond the  penalty  as  to  exceed  the  legal  in- 
terest on  the  penalty." 

In  an  action  on  a  penal  bond  on  a  sub-let 
contract  to  carry  mail,  interest  as  damages 
was  allowed  beyond  the  penalty  for  delay 
in  payment.  Burchfield  v.  Haffey,  34  Kan. 
42,  7  Pac.  648. 

In  an  action  on  a  penal  bond  given  to  pro- 
tect the  defendant  in  a  suit  on  a  note,  where 
he  had  been  served  with  attachment  in  an- 
other state,  plaintiff  recovered  the  amount 
of  the  bond,  and  interest  thereon,  as  dam- 
ages beyond  the  penalty.  Lyons  v.  Clark, 
supra. 

In  Clark  v.  Bush,  3  Cow.  351,  which  was 
an  action  of  debt  on  a  bond  securing  the 
payment  of  money,  the  court  said :  "In  debt 
on  bond  nothing  more  than  the  penalty  can 
be  recovered;  at  any  rate,  nothing  beyond 
that  and  interest,  after  a  forfeiture,  even 
against  the  principal  obligor."  This  case  is 
used  here  although  for  a  liquidated  sum, 
because  it  is  said  to  conflict  with  cases  al- 
lowing interest  in  excess  of  the  penalty. 

In  an  action  on  a  bond  conditioned  for 
the  maintenance  of  a  child,  interest  will 
not  be  allowed  wrhere  it  would  compel  the 
payment  of  an  amount  beyond  the  penalty 
of  the  bond,  especially  against  the  surety. 
Fairlie  v.  Lawson,  6  Cow.  424. 

On  an  appeal  from  a  decree  in  admiralty, 
the  surety  gave  a  penal  bond  to  pay  all  cost 
and  damages  which  might  be  adjudged  in 
the  supreme  court,  >vhere  the  case  wns  heard 
on  agreed  facts.  In  an  action  against  the 
surety  on  the  appeal  bond,  it  was  held  prop- 
er to  render  judgment  for  the  penalty  of 
the  bond  (being  less  than  the  judgment  un- 
der the  mandate),  and  to  allow  interest 
from  the  date  of  suit,  although  the  amount 
to  be  paid  would  exceed  the  penalty  of  the 
bond<     Ives  v.  Merchants'  Bank,   12   Uow« 
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159,  13  L.  ed.  9  '.6.  In  this  case  the  surety 
was  bound  in  the  penal  bond,  and  this  pen- 
alty the  court  exceeded  by  allowing  interest 
on  it  from  the  time  of  demand  by  suit.  It 
was  claimed  that  this  was  error, — the  ac- 
tion waa  debt  and  damages  for  detention. 
It  was  held  that  the  judiciary  act  of  1789, 
§  26,  giving  the  court  power  to  assess  dam- 
ages according  to  equity  on  default,  confes- 
sion, or  demurrer,  did  not  apply  to  cases 
heard  on  submission,  distinguishing  Farrar 
V.  United  States,  6  Pet.  385,  8  L.  ed.  104, 
which  held  in  an  action  of  debt  against 
sureties  the  practice  was  to  render  judg- 
ment in  debt  for  the  penalty,  to  be  dis- 
charged by  the  amount  actually  due,  and 
this  amount  could  not  exceed  the  penalty. 
It  was  held  that  where  unascertained  dam- 
ages were  claimed  and  contested,  this  was 
the  proper  rule;  but  here  the  surety  was 
bound  to  pay  damages  that  might  be  ad- 
judged against  his  principal  in  the  supreme 
court,  that  were  settled  at  $0,078,  and  this 
judgment  bore  6  per  cent  from  its  date,  and 
the  surety  was  bound  to  pay  it  to  the  extent 
of  $2,600.  The  rule  was  applied  of  requir- 
ing interest  from  the  time  the  demand  of 
the  payment  was  made  by  suit. 

In  an  action  on  a  bond  guaranteeing  a 
contract  to  furnish  granite,  where  there  was 
a  failure  to  furnish  it,  and  plaintiff's  had  to 
procure  the  same  elsewhere,  it  was  held  that 
where  the  amount  and  value  could  be  ascer- 
tained by  computation,  the  plaintiffs  were 
entitled  to  interest,  although  the  damages 
were  unliquidated.  Degnon-McLean  Constr. 
C'o.  V.  Citv  Trust,  S.  D.  &  S.  Co.  99  App. 
Div.  195,  90  N.  Y.  Supp.  1029,  affirmed  in 
184  N.  Y.  644,  76  N.  E.  1093,  This  was  on 
the  ground  that  the  general  rule  prol^ibiting 
interest  on  damages  unliquidated  would  not 
deprive  a  party  of  interest  if  there  was,  at 
the  time  the  demand  was  made  for  payment, 
means  accessible  to  the  party  sought  to  be 
charged  of  ascertaining,  by  computation  or 
otherwise,  the  amount  to  which  the  other 
party  was  entitled. 

In  an  action  to  recover  possession  of  per- 
sonal property,  where  a  bond  was  given  and 
possession  retained,  and  there  was  depre- 
ciation in  value,  it  was  held  that  value  at 
the  time  of  taking  and  interest  from  the 
time  of  taking  to  the  verdict  should  be  al- 
lowed.   Young  v.  Willet»  8  Bosw.  486. 

In  an  action  on  a  delivery  bond  for  goods 
seized  in  execution,  it  was  held  that  the 
damages  were  the  amount  due  on  the  execu- 
tion, with  interest  and  10  per  cent  damages. 
Mitchell  V.  Denbo,  3  Blackf.  259. 

In  an  action  on  an  indemnifying  bond 
giren  by  execution  plaintiffs  to  a  sheriff  to 
induce  him  to  seize  mortgaged  chattels,  the 
mortgagee  was  given  a  judgment  drawing 
the  same  interest  as  the  note  secured  by 
mortgage.  Rand  v.  Barrett,  60  Iowa,  731, 
^4  N.  W.  530.  The  court  said:  "The  hold- 
ing is  put  upon  the  ground  that,  as  the  con- 
dition of  the  indemnifying  bond  is  that  de- 
fendants will  indemnify  the  claimants  of  the 
property  for  the  damages  which  they  will 
sustain  in  conseciuence  of  the  seizure  and 
wle  of  the  property  on  their  claim,  the 
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measure  of  their  liability  is  the  value  of 
the  interest  of  the  claimant  in  the  property 
at  the  time  the  damages  are  paid;  which, 
as  the  value  of  the  property  exceeds  the 
amount  of  the  debts  secured  by  plaintiffs' 
mortgages,  will  be  the  amount  of  said  debts 
at  the  time  of  payment." 

And  in  an  action  on  an  indemnifying  bond 
for  wrongful  taking  of  goods,  the  value  at 
the  time  of  taking,  with  interest  up  to  the 
time  of  trial,  was  held  to  be  the  measure  of 
damages.  State  use  of  Hayden  v.  Smith,  31 
Mo.  566. 

Where  a  vessel  was  attached  for  causing 
a  collision,  and  a  bond  was  given  to  dis- 
charge the  vessel,  it  was  held  that  the 
amount  of  the  plaintiff's  lien  upon  the  ves- 
sel was  due  and  payable  when  the  bond  was 
executed,  and  he  was  entitled  to  interest 
from  that  date.  Fitch  v.  Livingston,  4 
Sandf.  492.  The  court  said:  "In  actions 
of  assumpsit  for  not  delivering  goods  on  a 
bill  of  lading  or  charter  party,  interest  is 
allowable  if  there  were  any  wrongful  or  im- 
proper conduct;  and  it  is  allowed  on  an  un- 
liquidated debt,  payable  at  a  fixed  time,  as 
upon  rent  payable  in  services  and  grain." 

But  where  a  judgment  for  money  did  not 
bear  interest,  it  was  held  that  a  judgment 
on  a  supersedeas  bond  did  not  bear  inter- 
est. Louisville  &  N.  R.  Co.  v.  Sharp,  91  Ky. 
411,  16  S.  W.  86. 

In  an  action  on  a  penal  bond  given  for 
the  purpose  of  dissolving  an  attachment,  it 
was  held  that  plaintiffs  were  not  entitled 
to  recover  interest  during  the  pendency  of 
the  suit,  in  which  the  defendant  was  sum- 
moned as  their  trustee,  as  interest  was  not 
due  by  the  terms  of  the  contract,  so  as  to 
constitute  a  part  of  the  debt.  It  was  fur- 
ther held  that  they  could  only  recover  in- 
terest for  unjustly  detaining  the  debt. 
Huntress  v.  Burbank,  111  Mass.  213.  The 
court  said:  "Nothing  appears  in  the  case 
to  take  it  out  of  the  general  rule  that  a 
debtor  is  not  chargeable  with  interest  as 
damages  for  delay  in  the  payment  of  a  debt, 
when  such  delay  is  caused  by  his  being  sum- 
moned as  the  trustee  of  the  creditor." 

V,  Actions  against  a  common  carrier* 

a.  Generally. 

In  actions  against  carriers  for  damages 
from  loss  of  goods  shipped,  or  for  injury  to 
the  same,  or  for  delay  in  delivering, 'the 
rule,  according  to  the  weight  of  authority, 
is  to  allow  interest  from  time  of  loss,  esti- 
mating the  value  at  the  time  and  place  of 
delivery.  In  some  few  cases  interest  was 
allowed  in  the  discretion  of  the  jury.  In 
others,  interest  was  allowed  in  the  nature 
of  damages,  and  not  as  interest  eo  nomine. 
In  Illinois  there  seems  to  be  a  conflict  in 
the  cases,  arising  from  the  nature  of  the 
pleadings  and  form  of  action.  In  Texas  the 
weight  of  authority  is  in  favor  of  interest, 
the  rule  being  worked  out  in  the  later  cases. 
In  Tennessee  interest  was  held  improper. 
In  Missouri  the  rule  is  to  allow  interest  in 
actions  a^inst  carriers,   although  the  Su- 


18 


UTAH  SUPREME  COURT. 


Mab., 


preme  Court  of  the  United  States  in  New 
York,  L.  E.  &  W.  R.  Co.  v.  Estill,  347  U.  S. 
591,  37  L.  ed.  292,  13  Sup.  Ct.  Rep.  444, 
said  that  the  rule  in  that  state  was  the  con- 
trary. 

"b.  Lo88  of  goods. 

In  an  action  against  a  common  carrier  for 
loss  of  goods  transported  by  it,  the  measure 
of  damages  is  the  value  at  the  point  of  des- 
tination, with  interest;  and  the  failure  to 
except  to  an  illegal  charge  as  to  interest 
was  held  to  be  a  waiver.  Mobile  &  M.  R. 
Co.  V.  Jurey,  111  U.  S.  684,  28  L.  ed.  627, 
4  Sup.  Ct.  Rep.  50G. 

And  in  an  action  for  compensation  for 
goods  lost  at  sea  while  on  defendant's  ves- 
sel, the  carrier  should  pay  the  net  value  at 
place  of  delivery,  with  interest  from  the 
time  the  eoods  should  have  arrived.  Bazin 
V.  Steamship  Co.  3  Wall.  Jr.  229,  Fed.  Cas. 
No.  1,152. 

And  in  an  action  against  a  common  car- 
rier for  loss  of  goods,  it  was  held  that  the 
measure  of  damages  was  the  net  value  at 
point  of  destination,  deducting  freight,  and 
the  jury  were  authorized  to  add  interest. 
Woodward  v.  Illinois  C.  R.  Co.  1  Biss.  403, 
Fed.  Cas,  No.  18,006. 

Interest  may  be  allowed  by  the  jury  as 
part  of  the  damages.  Kyle  v.  Laurens  R. 
Co.  10  Rich.  L.  382,  70  Am.  Dec.  231.  This 
was  on  the  ground  that  the  plaintiff's  loss 
was  as  of  so  much  cash. 

And  in  an  action  against  a  common  car- 
rier for  loss  of  baggage,  it  was  held  that 
the  plaintiff  was  entitled  to  interest  from 
the  time  of  conversion.  McCormick  v.  Penn- 
sylvania C.  R.  Co.  49  N.  Y.  303.  The  court 
said:  "In  the  action  of  trover,  interest  is 
as  necessary  a  part  of  a  complete  indem- 
nity as  the  value  itself;  and,  in  fixing  the 
damages,  is  not  any  more  in  the  discretion 
of  the  jury  than  the  value." 

Or  from  the  time  of  loss  to  the  date  of 
the  verdict.  Fraloff  v.  New  York  C.  &  H. 
R.  R.  Co.  10  Blatchf.  16,  Fed.  Cas.  No.  5,026. 

In  an  action  against  a  railroad  for  loss  of 
baggage,  it  was  said  that  formerly  interest 
could  not  be  recovered  on  unliquidated  dam- 
ages, but  interest  was  allowed  in  this  case, 
as  it  originated  on  a  contract  between  bailor 
and  bailee,  and  the  amount  of  the  value  of 
the  property  lost  by  plaintiff  became  due 
from  the  day  of  the  loss,  and  was  from  that 
time  an  indebtedness,  and  the  later  rule  is 
to  allow  interest.  Mote  v.  Chicago  &  N.  W. 
R.  Co.  27  Iowa,  22,  1  Am.  Rep.  212.  The 
court  said:  "And  it  appears  to  us  that, 
under  the  rule  as  now  understood,  and  the 
provision  of  the  statute,  Revision,  §  1787, 
interest  is  recoverable  in  this'  case  at  tlie 
rate  fixed  by  the  instructions." 

See  Texas  &  P.  R.  Co.  v.  Ferguson,  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  724,  subd.  V. 
h,  Texas  cases,  infra. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Gabbert, 
34  Kan.  132,  8  Pac.  218  (subd.  XIV.,)  the 
eases  of  Mote  v.  Chicago  &  N.  W.  R.  Co.  sti- 
pra,  and  Dean  v.  Chicago  &  N.  W.  R.  Co.  43 
VVis.  305,  were  distinguished|  as  this  was  au 
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action  under  a  statute,  and  not  at  common 
law. 

In  Richmond  v.  Dubuque  &  S.  C.  R.  Co. 
33  Iowa,  422,  the  case  of  Mote  v.  Chicago  & 
N.  W.  R.  Co.  supra,  was  distinguished,  the 
court  saying:  "Without  doubting  the  rule 
announced  in  that  case,  we  are  not  pre- 
pared to  apply  it  to  this.  The  facts  upon 
which  recovery  of  interest  was  there  al- 
lowed are  very  different  from  those  which 
are  presented  m  the  case  at  bar.  But  while 
we  decline  to  apply  the  rule  of  the  case 
cited,  and  allow  interest  eo  nomine,  we  are 
of  the  opinion  that  interest  may  be  consid- 
ered as  an  element  of  damage  under  the 
rule  which  permits  its  allowance  in  order 
to  arrive  at  the  sum  which  will  be  a  just 
and  lawful  compensation  for  the  injury  sus- 
tained. It  is  true  that,  practically,  the  re- 
sult is  the  same  as  though  interest  were  al- 
lowed eo  nomine." 

In  an  action  against  a  carrier  for  failing 
to  deliver,  it  was  held  that  the  value  of  the 
goods,  with  interest  from  the  day  they 
should  have  been  delivered,  was  the  measure 
of  damages.  Sherman  v.  Wells,  28  Barb. 
403;  Robinson  v.  Merchants'  Despatch 
Transp.  Co.  45  Iowa,  470. 

And  »n  an  action  for  nondelivery  of  goods 
pursuaikt  to  a  contract  of  affreightmeirt,  the 
measure  of  damages  was  held  to  be  the  value 
of  the  goods  at  the  point  of  destination. 
Amory  v.  M'Gregor,  15  Johns.  24,  8  Am. 
Dec.  205.  In  this  case  the  goods  were 
shipped  from  Great  Britain  to  the  United 
States,  and  the  charterer  of  the  ship  pro- 
cured the  carffo  to  be  captured  as  a  prize 
by  a  British  cruiser.  The  court  said: 
"Whether  interest  ought  to  be  allowed  or 
not  depends,  principally,  upon  the  light  in 
which  the  defendant's  conduct,  or  that  of 
his  agents,  is  viewed.  The  jury  might  have 
given  interest,  by  way  of  damages;  and  the 
verdict  being  subject  to  the  opinion  of  the 
court,  we  are  substituted  in  the  place  of  the 
jury.  If  there  was  any  fraud  or  gross  mis- 
conduct attending  the  transactioti,  interest 
ought  to  be  allowed.  But  we  are  inclined 
to  think  the  conduct  of  the  defendant's 
agents  ought  not  to  be  stamped  with  so  odi- 
ous a  character.  They  appear  to  have  acted 
under  an  impression  that  the  goods,  if  sent 
on  to  New  Orleans,  would  inevitably  have 
been  seized  and  forfeited,  and  entirely  lost 
to  the  owners,  and  that  what  they  did  would 
promote  their  interest.  So  that,  upon  the 
whole,  we  think  interest  ought  not  to  be  al- 
lowed.** 

And  where  a  libel  was  brought  for  the 
nondelivery  of  a  cargo,  the  measure  of  dam- 
ages was  held  to  be  the  value  at  the  port  of 
destination,  with  interest  from  the  time  the 
goods  should  have  been  delivered.  The 
Gold  Hunter,  1  Blatchf.  &  H.  300,  Fed.  Cas. 
No.  5,513. 

And  in  an  action  against  a  common  car- 
rier for  failing  to  deliver  gold  coin,  it  was 
held  that  the  measure  of  damages  wa?  the 
value  in  legal  tender  notes  at  the  time  and 
place  of  delivery,  with  interest  from  the 
date  of  demand.  Gushing  v.  Wells,  F.  & 
Co.  98  Mass.  550, 
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In  an  action  against  a  carrier  for  not 
delivering  goods,  it  was  held  the  measure  ol 
damages  was  the  value  of  the  goods  at  the 
place  of  delivery  and  at  the  time  when  they 
should  have  been  delivered,  with  interest 
from  that  time.  Spring  v.  Haskell,  4  Allen, 
112. 

Erie  R.  Co.  v.  Lockwood,  28  Ohio  St.  358, 
said  the  general  rule,  where  goods  are  lost 
by  a  carrier  while  in  his  hands,  is  to  allow 
the  value  of  the  goods  at  the  destination, 
with  interest. 

In  Clarke-Lawrence  Co.  ▼.  Chesapeake  & 
O.  R.  Co.  63  W.  Va.  423,  61  S.  E.  364,  which 
was  an  action  against  a  common  carrier  for 
failing  to  deliver,  damages  were  assessed 
at  $144,  and  judgment  rendered  according- 
ly, including  interest  from  the  time  the 
goods  should  have  been  delivered. 

In  Clines  v.  Frisbee,  5  Rob.  (La.)  192, 
it  was  held  that  interest  was  due  from  judi- 
cial demand,  where  the  sum  claimed  arose 
out  of  a  contract,  although  the  amount  was 
not   liquidated. 

The  shipper  is  entitled  to  interest  on  the 
value  of  the  goods  from  the  time  of  loss. 
Blumenthal  v.  Brainerd,  38  Vt.  402,  91 
Am.  Dec.  349;  Harris  v.  Delaware,  L.  &  W. 
R-  Co.  61  N.  Y.  666;  St.  Louis,  L  M.  &  S. 
R.  Co.  V.  Mudford,  44  Ark.  439. 

Under  S.  C.  act  1903,  p.  81,  providing 
that  a  common  carrier  shall  be  liable  for 
the  amount  of  loss  or  damage,  with  inter- 
est from  the  date  of  filing  the  claim,  it  was 
held  that  it  was  error  to  refuse  evidence 
for  the  defendant,  showing  the  value  of  the 
property,  and  that  it  was  not  bound  by 
plaintifT's  invoice.  Brown  v.  Northwestern 
R,  Co.  75  S.  C.  20,  64  S.  E.  829. 

In  an  action  of  assumpsit  on  a  bill  of  lad- 
ing for  goods  lost,  it  was  held  that  the 
question  of  interest  depended  on  circum- 
stances. Watkinson  v.  Laughton,  8  Johns. 
213.  The  court  said:  "The  jury  may  give 
interest,  by  way  of  damages,  in  cases  in 
which  the  conduct  of  the  master  was  im- 
proper. But  here,  no  bad  conduct  is  to  be 
imputed  to  him,  and  interest  is  not,  in  every 
case,  and  of  course,  recoverable,  because  the 
amount  of  the  loss  is  unliquidated,  and 
sounds  in  damages,  to  be  assessed  by  the 
jury." 

In  an  action  against  a  carrier  for  non- 
delivery of  property,  it  was  held  discretion- 
ary with  the  jury  whether  they  might  allow 
interest.  Richmond  v.  Bronson,  5  Denio, 
55. 

In  Richmond  v.  Bronson,  supra,  the  case 
of  Lush  V.  Druse,  4  Wend.  313,  was  distin- 
guished, the  court  saying:  "Neither  of 
those  reasons  applies  to  the  present  case. 
In  cases  like  this,  where  there  is  only  the 
general  undertaking  as  carriers,  where  the 
kws  of  the  goods  may  have  been  matter  of 
accident,  without  any  wilfulness  or  inten- 
tional misconduct  on  th^  part  of  the  carri- 
er, and  where  there  may  be  circumstances 
of  mitigation,  it  is  quite  proper  that  the 
jury  should  have  it  in  their  discretion  to 
do  justice  accordinp^  to  the  circumstances 
by  allowing  or  withholding  interest/' 
26  L.BJi.(N.8,) 


In  an  action  against  an  insurance  com- 
pany, the  assignee  of  goods  shipped  by  a 
common  carrier  was  held  entitled  to  the 
value  of  the  cotton  destroyed  by  fire  through 
negligence  at  the  time  of  the  loss,  with  in- 
terest from  the  day  on  which  the  cotton 
should  have  been  delivered.  Insurance  Co. 
of  N.  A.  V.  St.  Louis,  I.  M.  &  S,  R.  Co.  3 
McCrary,  233,  9  Fed.  811. 

In  an  action  against  a  railroad  company 
for  cotton  that  was  burned  in  transporta- 
tion, it  was  held  the  measure  of  damages 
was  the  value  of  the  cotton  at  the  time  and 
place  of  its  destruction,  or  at  any  place  from 
the  point  of  shipment  to  the  place  for  de- 
livery, plus  interest.  Rome  R.  Co.  y.  Sloan, 
39  Ga.  636. 

In  Whitney  v.  Chicago  k  N.  W.  R.  Co.  27 
Wis.  327,  interest  was  held  recoverable  in 
an  action  against  a  common  carrier  for 
damages  from  fire. 

But  in  an  action  against  a  carrier  for 
goods  destroyed  by  fire,  where  the  carrier  was 
wil^out  fault,  and  received  no  advantage 
from  the  possession  of  the  goods,  it  was 
held  that  interest  should  not  be  allowed. 
Lakeman  v.  Grinnell,  5  Bosw.  625.  In  this 
case  the  plaintiffs  had  demanded  by  their 
action  more  than  the  court  adjudged  them 
to  be  entitled  to,  and  the  defendants  had 
refused  to  pay  it,  and  succeeded  in  estab- 
lishing a  different  valuation. 

o.  Damage  to  goods  and  stock. 

Interest  is  held  proper  in  actions  against 
carriers  for  damage  to  goods  or  stock  in 
transportation. 

So,  where  there  was  a  libel  in  admiralty 
for  injuries  to  goods  in  course  of  carriage, 
it  was  held  the  damage  was  the  difference 
between  the  price  for  which  the  article  was 
sold  and  the  market  value  at  the  place  of 
its  arrival,  had  it  been  in  good  condition, 
with  interest  from  the  time  of  arrival. 
Western  Mfg.  Co.  v.  The  Guiding  Star,  37 
Fed.  641. 

The  measure  of  damages  for  nondelivery 
of  goods  is  their  value  at  the  point  of  des- 
tination, with  interest  from  the  time  deliv- 
ery should  have  been  made.  Thompson  v. 
The  Nith,  36  Fed.  86.  This  was  an  action 
of  libel  against  a  vessel  where  goods  were 
injured  by  misconduct  of  the  master. 

In  an  action  against  a  carrier  for  failing 
to  unload,  feed,  and  water  stock,  it  was 
held  that  the  plaintiff  was  entitled  to  dam- 
ages, being  the  difference  in  value  as  they 
would  have  been  if  transported  with  ordi- 
nary care,  and  their  vi^lue  when  they  ar- 
rived, estimated  at  the  place  specified  in 
the  contract,  with  interest  from  the  time 
compensation  for  the  loss  was  demanded. 
Southern  P.  Co.  v.  Arnett,  61  C.  C.  A.  131, 
126  Fed.  76.  This  was  on  the  ground  that 
this  was  an  action  for  the  breach  of  a  con- 
tract to  transport  live  stock  over  the  rail- 
road of  the  defendant  with  reasonable  care. 
Nothing  less  than  the  actual  amount  of  the 
loss,  and  interest  thereon  from  the  time  it 
was  demanded,  would  fully  compensate  thQ 
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shipper  for  the  breach  of  the  agreement, 
and  he  was  entitled  to  full  compensation. 
Ihe  general  rule  is  that  the  plaintiff  is  en- 
titled to  interest  upon  the  damages  which 
he  sustains  from  a  breach  of  a  contract, 
and  this  case  falls  fairly  within  that  rule. 
'  A  machine  shipped  was  so  damaged  that 
the  consignee  refused  to  receive  it.  It  was 
held  that  the  measure  of  damages  was  the 
value  of  the  machine  and  freight  paid,  with 
interest  from  the  time  the  property  reached 
its  destination.  Thomas,  B.  &  W.  Mfg.  Co. 
V.  Wabash,  St.  L.  &  P.  R.  Co.  62  Wis.  642, 
51  Am.  Rep.  726,  22  N.  W.  827. 

In  Rogers  v.  West,  9  Ind.  400,  in  an  ac- 
tion against  a  carrier  for  injury  done  to 
goods  through  his  default,  where  interest  was 
demanded,  the  court  said:  "The  interest — 
our  statute  gives  it  in  certain  cases,  and  au- 
thorizes it  to  be  given  in  perhaps  any  case 
where  it  shall  appear  that  money  has  been 
vexatiously  withheld.  In  this  latter  class 
of  cases,  it  is  properly  a  jury  question,  and 
would  require  a  clear  abuse  of  discretion  on 
their  part  to  justify  the  interference  of  the 
court.  1  Rev.  Stat.  p.  343.  In  this  case, 
the  suit  was  kept  pending  about  twenty 
months." 

In  an  action  against  a  carrier  for  killing 
live  stock  shipped  on  the  road,  it  was  held 
that  where  there  was  a  basis  of  calculation 
as  to  the  value,  interest  was  not  recover- 
able eo  nomine;  but  it  was  held  that  the 
jury  could  consider  the  length  of  time  dam- 
ages were  withheld,  the  character  of  the 
tort,  the  conduct  of  the  defendant,  and  all 
the  circumstances  of  the  transaction,  and 
increase  the  amount  of  damages  by  adding 
to  the  value  of  the  property  destroyed  a 
sum  equal  to  -the  interest  on  such  value; 
the  entire  sum  found  returned  as  damages, 
and  not  exceeding  the  amount  sued  for. 
Central  R.  Co.  v.  Hall,  124  Ga.  322,  4  L.R.A 
(N.S.)  898,  110  Am.  St.  Rep.  170,  62  S.  E. 
679,  4  A.  &  E.  Ann.  Cas.  128.  It  was  said: 
"Where  the  damages  found  are  discretion- 
ary or  punitive,  this  rule  does  not  apply." 

In  an  action  against  a  carrier  for  the 
value  of  horses  killed  in  transportation,  it 
was  held  that  the  damages  should  have  in- 
cluded the  interest  on  the  value  of  the  prop- 
erty, as  the  damages  sustained  to  the  time 
of  trial.  Baltimore  ^  O.  R.  Co.  v.  Dough- 
erty, 7  App.  D.  C.  378. 

In  a  suit  for  damages  where  a  cargo  of 
tea  was  injured  by  cockroaches  defacing  the 
label,  it  was  held  that  interest  should  be 
allowed.  Westray  v.  The  Miletus,  Fed.  Cas. 
No.  17,461. 

In  an  action  against  a  carrier  for  dam- 
ages to  goods,  where  a  verdict  was  attacked 
only  on  the  ground  that  it  was  contrary  to 
law  and  evidence,  it  was  held  that  it  did  not 
present  the  objection  that  it  embraced  in- 
terest as  well  as  principal.  Southern  R,  Co. 
v.  Horner,  115  Ga.  381,  41  S.  E.  049. 

In  an  action  by  a  consignor  of  goods 
against  a  carrier  for  damages  for  injury 
done  to  them  through  negligence,  it  was  held 
that  the  court  could  not  add  interest  from 
the  sum  awarded  as  damages  from  the  date 
of  the  petition.  Morgan  v.  Bell,  4  Mart. 
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(La.)  616.  It  may  be  that  this  ruling  was 
because  the  jury  may  have  estimated  in- 
terest in  making  up  their  verdict,  and  it 
would  then  be  interest  on  interest.  The 
reason  is  not  given  and  the  case  does  not 
hold  that  interest  is  not  recoverable,  but 
that  the  court  could  not  add  interest  from 
the  date  of  the  petition. 

In  an  action  for  injury  to  cattle  shipped 
on  a  railroad,  it  was  held  that  it  was  dis- 
cretionary with  the  jury  whether  interest 
should  be  allowed  or  not.  Black  v.  Camden 
&  A.  R.  &  Transp.  Co.  46  Barb.  40. 

d.  Delay  in  delivering. 

Interest  is  recoverable  in  actions  against 
carriers  for  delay  in  transportation. 

So,  in  an  action  for  delay  in  transporta- 
tion of  merchandise,  it  was  held  thf(t  the 
measure  of  the  damages  was  the  difference 
between  the  value  of  the  property  at  the 
time  and  place  it  should  have  been  deliv- 
ered, and  its  value  when  it  was  delivered, 
witli  interest,  after  deducting  the  charges 
and  freight.  St.  Louis,  I.  M.  &  S.  R.  Co.  y. 
Phelps,  46  Ark.  485. 

In  an  action  for  damages  for  breach  of  an 
implied  contract  of  a  carrier  to  transport 
cattle  over  its  road  with  reasonable  de- 
spatch, it  was  held  that  the  actual  loss 
should  bear  interest  from  the  date  when 
the  claim  for  damages  was  presented.  Mis- 
souri, K.  A  T.  R.  Co.  y.  Truskett,  44  C.  C. 
A.  179,  104  Fed.  728,  affirmed  in  186  U.  S. 
480,  46  L.  ed.  1259,  22  Sup.  Ct.  Rep.  948. 

In  this  case  it  was  said:  "In  actions 
of  pure  tort,  which  do  not  sound  in  contract, 
as  where  the  property  of  a  third  party  is 
destroyed  or  injured  through  the  negligence 
of  a  carrier,  the  usual  practice  is,  as  this 
court  said  in  Eddy  v.  Lafayette,  1  C.  C.  A. 
441,  4  U.  S.  App.  262,  49  Fed.  807,  to  leave 
the  allowance  of  interest  on  the  damages 
which  may  be  assessed  to  the  sound  dis- 
cretion of  the  jury.  But,  as  the  case  at  bar 
is  founded  upon  a  breach  of  contract,  it 
may  well  be  distinguished  from  the  case 
last  cited." 

And  the  measure  of  damages  in  an  action 
against  a  carrier  for  failure  promptly  to 
deliver  was  held  to  be  the  difference  between 
the  market  value  of  the  goods  at  the  time 
they  should  have  been  delivered  and  the 
value  when  delivered,  with  interest  from 
that  date.  Newell  v.  Smith,  49  Vt.  255; 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Johnson, 
85  Ga.  497,  11  S.  E.  809. 

In  an  action  against  a  railroad  for  fail- 
uxe  to  transport  fruit  in  time  for  a  sailing 
vessel,  it  was  held  the  measure  of  damages 
was  the  difference  between  the  value  of  the 
fruit  at  the  port  of  shipment  at  the  time  it 
ought  to  have  been  delivered,  and  its  value 
at  the  same  place  at  the  time  of  actual  de- 
livery, with  costs  of  refrigerating  space  re- 
served for  its  export,  with  interest.  Frey 
V.  New  York  C.  &  H.  R.  R.  Co.  114  App. 
Div.  747,  100  N.  Y.  Supp.  225. 

And  in  an  action  against  a  railroad  for 
delay  in  transporting  machinery,  where 
workmen   were  forged  to  remain    idle,    an 
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instruction  that  interest  was  discretionary 
with  the  jury  was  affirmed.  Rocky  Mount 
Mills  V.  Wilmington  &  W.  R.  Co.  119  N.  C 
693,  56  Am.  St.  Rep.  ^82,  25  S.  £.  854. 

In  an  aetion  by  a  grain  elevator  company 
against  a  railroad  for  not  keeping  its  con- 
tract in  handling  its  grain,  shipped  through 
the  elevator,  it  was  held  that  interest  would 
not  be  allowed  eo  nomine,  but  could  be  con- 
sidered as  an  element  of  damage  under  the 
rule  which  permitted  its  allowance  in  order 
to  arrive  at  the  sum  which  would  be  a  just 
compensation.  Richmond  v.  Dubuque  &.  S. 
C.  R.  Co.  33  Iowa,  422. 

And  in  an  action  against  a  carrier  for 
delay  in  transportation,  it  was  held  that  in- 
terest on  the  value  of  the  goods  during  the 
delay  could  be  recovered  as  a  measure  of 
damage.    Murrell  v.  Dixey,  14  La.  Ann.  290. 

In  an  action  against  a  railroad  company 
for  failure  to  deliver  cattle  in  reasonable 
time  after  shipment,  it  was  held  that  the 
plaintiff  was  entitled  to  interest  from  the 
date  of  breach  of  the  contract,  if  the  suit 
be  considered  as  one  for  breach  of  contract, 
or  from  the  date  of  the  injury,  if  the  ac- 
tion be  viewed  as  one  in  tort.  Illinois  C. 
R.  Co.  V.  Haynes,  64  Miss.  604,  1  So.  765. 

And  in  an  action  against  a  carrier  for 
failure  to  deliver  cotton  in  a  reasonable 
time,  where  the  carrier  had  no  notice  of  spe- 
cial loss  from  delay,  and  there  was  no  evi- 
dence of  the  difference  in  value  of  the  goods, 
it  was  held  that  the  plaintiff  was  entitled 
to  recover  interest  only  on  the  amount  in- 
vested during  the  tjme  of  delav.  Lee  v. 
St.  Louis,  I.  M.  A  S.  R.  Co.  136'N.  C.  ,533, 
48  S.  £.  809. 

In  an  action  by  a  charterer  by  a  libel 
against  the  owner  of  a  vessel  for  damages  in 
not  loading  a  cargo,  it  was  held  that  inter- 
est should  be  allowed  from  the  date  of  de- 
mand, where  the  delay  in  prosecuting  the 
case  was  occasioned  by  the  defendant. 
Cakes  v.  Richardson,  2  Low.  Dec.  173,  Fed. 
Cas.  No.  10,390. 

e.  Illinois  cases. 

In  Illinois  there  is  some  conflict  in  the 
cases.  This  appears  to  be  largely  due  to  the 
nature  of  the  damage  and  the  form  of  plead- 
ing. So  that  if  an  action  for  conversion,  or 
trover,  or  trespass  could  be  maintained,  in- 
terest would  be  allowed. 

In  an  action  of  trover  against  a  carrier 
for  failing  to  deliver  a  carriage  shipped  by 
the  railroad,  it  was  held  that  the  plaintiff 
was  entitled  to  interest  on  the  value  of  the 
property  from  the  time  of  demand  and  re- 
fusal. Northern  Transp.  Co.  v.  Sellick,  52 
111.  249. 

Where  a  carrier  delivered  live  stock  to  a 
wrong  consignee,  it  was  held  that  the  owner 
was  entitled  to  recover  the  value,  in  an  ac- 
tion of  assumpsit,  and  interest  thereon. 
Chicago  ft  N.  W.  R.  Co.  v.  Ames,  40  111.  249. 
The  court  said:  "Even  in  actions  of  tres- 
pass for  seizing  personal  property,  there  is 
no  objection  to  allowing  interest  on  the 
valae  of  the  goods  from  the  time  they  were 
taken  from  the  plaintiff's  possession." 
iM  L.Rj^.(N.S.) 


And  the  interest  was  held  proper  in  nn 
action  on  the  case  for  loss  from  sample 
trunks  shipped  as  baggage.  Lake  Shore  & 
M.  S.  R.  Co.  V.  Hochstim,  07  111.  App.  515. 

This  case  does  not  cite  the  case  of  Chicago 
&  A.  R.  Co.  V.  Davis,  64  111.  App.  130,  which 
was  an  action  against  a  common  carrier  for 
loss  of  goods.  There  it  was  held  that  plain- 
tiff was  not  entitled  to  interest  on  the 
amount  of  damages  found. 

In  an  action  of  assumpsit  for  damages 
for  unreasonable  delay  in  transporting  corn 
and  oats,  it  was  held  that  interest  should 
not  be  given.  Illinois  C.  R.  Co.  v.  Cobb,  72 
111.  148.  The  court  said:  "Where  property 
has  been  wrongfully  taken,  or  converted  into 
money,  and  an  action  of  trespass  or  trover 
may  be  maintained,  interest  may  properly 
be  recovered.  And  this  is  based  upon  the 
statute,  which  authorizes  interest  when 
there  has  been  an  unreasonable  and  vexa- 
tious delay  of  payment." 

In  that  case  the  court  said:  "At  the 
common  law,  interest  was  not  allowed  in 
any  case.  Its  recovery  de][)ends  entirely - 
upon  our  statute,  and  unless  authorized  by 
the  statute,  it  cannot  be  recovered.  Pekin 
V.  Reynolds,  31  111.  530,  83  Am.  Dec.  244. 
While  our  statute  has  received  a  liberal 
construction,  yet  we  are  aware  of  no  case 
similar  to  the  one  under  consideration  in 
which  interest  has  been  allowed.  In  Brad- 
ley V.  Geiselman,  22  111.  494,  the  recovery 
of  interest  was  sustained.  The  action  was, 
however,  trespass,  where  property  had  been 
wrongfully  taken  and  sold,  and  converted 
into  money.  In  the  case  of  Chicago  &  N.  W. 
R.  Co.  V.  Ames,  40  111.  249,  interest  had  been 
recovered  and  the  judgment  was  sustained. 
The  facts  in  that  case,  however,  would  have 
authorized  an  action  of  trover,  for  a  wrong- 
ful conversion  of  the  property.  The  same 
may  also  be  said  of  the  case  of  Northern 
Transp.  Co.  v.  Sellick,  52  111.  249,  where  a 
recovery  of  interest  was  sustained.  In  Chi- 
cago &.  N.  W.  R.  Co.  V.  Shultz,  55  111.  421, 
the  recovery  of  interest  was  siistained  on 
the  authority  of  Bradley  v.  Geiselman,  su- 
pra, the  action  having  been  trespass  to  per- 
sonal property.*' 

In  Omaha  &  G.  Smelting  &  Ref.  Co.  ▼. 
Tabor,  13  Colo.  41,  5  L.R.A.  236,  16  Am. 
St.  Rep.  185,  21  Pac.  925,  the  cases  of  Brad- 
ley V.  Geiselman,  supra,  and  Illinois  C.  R. 
Co.  V.  Cobb,  72  III.  148,  were  distinguished, 
on  the  ground  that  these  cases  were  based 
upon  the  statute  which  authorized  inter- 
est where  there  was  unreasonable  and  vexa- 
tious delay  of  payment.  The  Illinois  stat- 
ute had,  however,  been  adopted  in  Colorado, 
nnd  the  general  rule  is  to  adopt  the  same 
construction.  The  court  said:  "But  our 
statute  does  not  seem  to  have  received  the 
same  construction  here  as  in  the  state  of 
Illinois.  While  in  that  state  it  has  been 
put  plainly  and  squarely  as  interest  under 
the  statute,  in  our  state  damage  for  the  de- 
tention of  the  money  equal  to  the  legal  in- 
terest upon  the  value  of  the  chattels  con- 
verted from  the  time  of  the  conversion  has 
been  allowed,  not  as  interest,  but  as  dam- 
age." 
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/.  Missouri  cases. 

In  New  York,  L.  E.  &  W.  R.  Co.  v.  Estill, 
147  U.  S.  691,  37  L.  ed.  292,  13  Sup.  Ct. 
Rep.  444,  an  action  against  a  common  car- 
rier for  injuries  to  cattle  shipped  from 
Massachusetts  to  Missouri,  it  was  held  that 
under  the  law  in  Missouri  interest  should 
not  have  been  allowed  by  the  jury  on  the 
damages  from  the  time  suit  was  brought. 
In  this  case  interest  was  not  claimed  in  the 
petition.  The  court  tries  to  reconcile  the 
conflicting  cases  on  interest,  in  cases  of 
damages  from  negligence,  in  Missouri,  and 
says  that  Gray  v.  Missouri  River  Packet 
Co.  64  Mo.  47,  holding  that  interest  in  an 
action  against  a  carrier  for  damages  from 
negligence  is  proper,  is  not  sustained  by  the 
weight  of  authority  in  that  state.  That 
the  general  rule  would  be  to  allow  interest 
from  the  time  delivery  should  be  made; 
but.  the  interpretation  of  a  state  statute 
would  be  followed.  In  this  case  many  cattle 
were  killed  or  injured  by  a  collision.  The 
■court,  in  comparing  the  Missouri  cases,  cites 
the  cases  contra  to  64  jMo.  47,  supra,  but 
those  cases  were  actions  for  damages  from 
torts,  and  not  actions  against  common  car- 
riers, as  such.  The  cases  against  common 
carriers  for  loss  of  goods  or  damage  to 
freight  seem  all  to  hold  in  Missouri  that 
interest  should  be  allowed. 

So,  in  an  action  against  a  carrier  for  fail- 
ing to  deliver  goods  shipped,  it  was  held  un- 
der Mo.  Rev.  Stat.  §  4430,  authorizing  a 
jury  to  allow  or  disallow  interest,  that  the 
jury  were  properly  told  that  they  might 
allow  interest.  Hall  v.  Wabash  R.  Co.  80 
Mo.  App.  463. 

So,  in  an  action  for  freight  money,  where 
the  defendant  alleged  damages  for  failure  to 
deliver  within  proper  time,  it  was  held  that 
if  the  lead  which  was  shipped  was  selling 
at  the  time  it  was  delivered  as  high  as  it 
had  sold  when  it  was  to  be  delivered,  the 
damages  would  be  the  interest  from  that 
time,  as  the  want  of  this  money  for  several 
months  might  be  a  serious  matter  with  the 
merchants.    Smith  v.  Whitman,  13  Mo.  352. 

And  in  an  action  for  failure  properly  to 
talce  care  of  and  deliver  live  stock  shipped 
on  a  railroad,  it  was  held  that  interest  could 
be  allowed  on  the  damages  from  the  institu- 
tion of  the  suit  to  the  time  of  the  verdict. 
Dunn  V.  Hannibal  &  St.  J.  R.  Co.  68  Mo. 
268. 

And  in  an  action  against  a  common  carrier 
for  negligence  in  transporting  stock,  caus- 
ing death,  where  the  negligence  was  gross, 
and  the  parties  engaged  in  it  were  liable  for 
prosecution  for  cruelty  to  animals,  it  was 
held  that  interest  was  properly  allowed. 
Gray  v.  Missouri  River  Packet  Co.  supra. 

In  an  action  against  a  carrier  for  breach 
of  contract  of  safe  shipment,  it  was  held 
that  interest  from  the  date  of  shipment 
could  be  allowed  as  part  of  the  damages. 
Goodman  v.  Missouri,  K.  &  T.  R.  Co.  71  Slo. 
App.  460.  The  court  said:  "Defendant  has 
cited  us  to  State  ex  rel.  Roberts  v.  Hope, 
121  Mo.  34,  25  S.  W.  893,  in  support  of  his 
contention  that  the  jury  should  not  have 
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been  directed  to  allow  interest.  We  think 
that  case  is  not  in  point.  That  case  gives 
an  authoritative  and  undoubtedly  correct 
interpretation  to  the  statute.  Rev.  Stat. 
1889,  §  4430.  But  that  case  was  where 
goods  had  been  seized  and  converted;  and 
though  the  supreme  court  had  not,  for  many 
years  (possibly  not  since  its  enactment), 
been  giving  effect  to  the  statute,  yet  it  must 
now  be  heeded  in  all  cases  embraced  within 
its  terms.  But,  as  before  stated,  we  think 
this  case  is  not  within  its  meaning.  This 
case  is  really  for  damages  for  breach  of  con- 
tract of  safe  shipment.  It  falls  closer  to 
such,  in  character  of  cases,  as  Padley  v. 
Catterlin,  64  Mo.  App.  629;  and  it  is  at 
any  rate  governed  by  the  Dunn  and  Gray 
Cases,  68  Mo.  278,  and  64  Mo.  50." 

In  an  action  against  a  carrier  for  goods 
lost  in  shipment,  it  was  held  that  interest 
should  have  been  allowed  from  the  time  the 
property  should  have  been  delivered.  Lach- 
uer  Bros.  v.  Adams  Exp.  Co.  72  Mo.  App.  13. 

g,  Tennessee  cases* 

In  an  action  against  a  common  carrier 
for  negligence  and  delay  in  delivery  of 
goods,  it  was  held  that  interest  was  not 
recoverable,  as  such  a  case  was  not  included 
in  the  Tennessee  statute  allowing  interest. 
Illinois  C.  R.  Co.  v.  Southern  Seating  & 
Cabinet  Co.  104  Tenn.  568,  60  L.R.A.  729, 
78  Am.  St.  Rep.  933,  58  S.  W.  303.  This 
ruling  was  under  Shannon's  Tennessee  Code, 
§  3494,  providing  for  interest  on  bills  sin- 
gle, bonds,  notes,  bills  of  exchange,  and  liqui- 
dated and  settled  accounts  signed  by  the 
debtor. 

7t.  Texas  cases. 

In  Texas  the  weight  of  authority  and  the 
later  cases  hold  that  interest  on  damages 
caused  to  stock  or  freight  is  proper,  al- 
though some  of  the  early  cases  held  contra. 
There  is  some  conflict  of  authority  as  to 
whether  it  is  necessary  to  claim  interest  in 
the  pleadings.  In  sonic  of  the  cases  allow- 
ing interest  the  rule  is  stated  that  it  is  not 
allowed  eo  nominCf  but  as  damages  for  deliiy 
in  nonpayment;  and  that  the  plain  ti  If 
should  ask  for  enough  damages  to  cover  the 
item  of  interest. 

In  a  suit  against  a  carrier  of  cattle  for 
negligence  in  carriage,  it  was  held  that  in- 
terest might  be  given  by  the  jury,  where  it 
was  asked  for  in  the  pleadings.  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Batte  (Tex.  Civ.  App.)  94 
S.  W.  345. 

And  although  the  pleadings  did  not  ask 
interest  in  a  suit  against  a  common  carrier, 
it  was  held  in  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Greathouse,  82  Tex.  104,  17  S.  W.  834,  that 
the  jury  could  add  interest  to  the  damages. 
In  this  case  the  damages  claimed  were 
$1,200,  and  the  jury '  found  $900;  as  the 
evidence  did  not  show  damages  to  the  ex- 
tent of  the  verdict,  tlie  court  sustained  the 
verdict  by  presuming  that  the  jury  added 
interest.  See  Houston  &  T.  C.  R.  Co.  v. 
Jackson,  62  Tex.  212. 

And  in  International  &  G.  N.  R.  Co,   ▼. 
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Lewis  (Tex.  Civ.  App.)  23  S,  W.  323,  inter- 
est on  damages  allowed  for  injury  caused 
to  live  stock  in  transportation  was  held 
proper,  although  not  prayed  for  in  the  peti- 
tion. 

In  an  action  for  damages  to  property  by 
a  common  carrier  during  transportation, 
the  court  said:  "There  was  no  error  in 
allowing  interest  at  the  legal  rate  on  the 
amount  of  damages  sustained  by  appellee. 
It  seems  to  be  now  well  settled  that  such 
interest  is  allowed  as  a  matter  of  law,  even 
though  it  was  not  asked  for  in  the  plead- 
ings. Ft.  Worth  &  D.  C.  R.  Co.  v.  Great- 
house  and  Houston  &  T.  C.  R.  Co.  v.  Jack- 
son, supra;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Ball,  80  Tex.  602,  36  S.  W.  441;  Gulf, 
C.  k  S.  F.  R.  Co.  V.  McCarty,  82  Tex.  698, 
18  S.  W.  716."  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Smythe  (Tex.  Civ.  App.)   119  S.  W.  892. 

And  where  cattle  were  damaged  in  trans- 
portation, interest  was  allowed  from  date 
of  injury  in  Galveston,  H.  &.  S.  A.  R.  Co.  v. 
Johnson  (Tex.)  19  S.  W.  867. 

So,  where  a  carrier  lost  goods  in  trans- 
portatipn,  it  was  held  liable  for  interest  on 
the  value.  Rio  Grand  R.  Co.  v.  Petitpain 
(Tex.  Civ.  App.)  23  S.  W.  531. 

And  the  failure  of  a  common  carrier  to 
furnish  cars  to  ship  live  stock  was  held  to 
entitle  plaintiff  to  damages  and  to  interest 
thereon.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Mc- 
Carty, supra. 

And  the  failure  of  a  common  carrier 
promptly  to  deliver  cotton  shipped  wa^  held 
to  entitle  the  owner  to  interest  from  the 
time  it  should  have  been  delivered.  Hous- 
ton &  T.  C.  R.  Co.  V.  Jackson,  62  Tex.  209. 

In  an  action  against  a  common  carrier 
for  loss  of  goods,  it  was  held  that  interest 
might  be  allowed  as  a  part  of  the  measure 
of  damages.  Rio  Grande  R.  Co.  v.  Cross,  6 
Tex.  Civ.  App.  454,  23  S.  W.  529,  3004. 

In  an  action  against  a  common  carrier 
for  damages  caused  to  live  stock  by  reason 
of  delay  in  shipping  and  transporting,  it 
was  held  that  plaintiff  was  entitled  to  in- 
terest from  the  time  the  damages  accrued. 
International  &  G.  N.  R.  Co.  v.  Dimmit 
County  Pasture  Co.  5  Tex.  Civ.  App.  180, 
23  S.  W.  764. 

And  where  a  carrier  was  guilty  of  gross 
neglect  of  duty  in  exposing  cotton  to  the 
rain  and  weather,  it  was  held  that  interest 
on  the  damages  was  proper.  Wolfe  v.  Lacy, 
30  Tex.  349.  The  court  said  that  when  a 
carrier  is  guilty  of  fraud,  delinquency,  or 
injustice  to  the  owner,  interest  by  way  of 
punitive  damages  may  be  allowed. 

Interest  was  held  proper  in  an  action 
against  a  carrier  for  goods  lost.  Galveston, 
H.  fc  S.  A.  R.  Co.  v.  Ball,  supra. 

And  interest,  so  called,  was  held  proper  in 
a  recovery  as  part  of  the  damages  in  an  ac- 
tion against  a  common  carrier  for  injuries 
to  cattle  shipped.  Texas  &  P.  R.  Co.  v. 
Smisaen,  31  Tex.  Civ.  App.  549,  73  S.  W. 
42;  Texas  k  P.  R.  Co.  v.  Murtishaw,  34 
Tex.  Civ.  App.  447,  78  S.  W.  953. 

And  a  judgment  in  an  action  against  a 
eomnon  carrier  for  injuries  to  stock  in 
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transportation  was  held  to  bear  the  rate  of 
interest  in  force  when  the  judgment  was 
rendered.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Gray 
(Tex.  Civ.  App.)  24  S.  W.  921. 

But  where  the  judgment  exceeded  the 
amount  claimed  in  an  action  against  a  com- 
mon carrier  for  injuries  by  rain  to  grain 
shipped  on  the  oars,  it  was  held  that  as  the 
excess  was  interest,  the  judgment  could  bo 
modified  by  striking  out  the  excess.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Dawson  Bros.  (Tex. 
Civ.  App.)  84  S.  W.  298. 

Where  the  jury  presumably  allowed  in- 
terest in  a  verdict  for  damages  against  a 
common  carrier,  it  was  held  erroneous  for 
the  court  to  add  interest  from  the  time  the 
damages  accrued,  where  no  interest  wiis 
claimed  in  the  j>leadingB.  Texas  &  P.  R. 
Co.  V.  Scott  (Tex.  Civ.  App.)  80  S.  W. 
1065. 

In  order  to  recover  interest  on  a  claim 
against  a  carrier-  for  injuries  to  stock 
shipped,  it  was  held  necessary  that  interest 
should  be  claimed  in  the  pleadings.  San 
Antonio  &  A.  P.  R.  Co.  v.  Addison,  96  Tex. 
61,  70  S.  W.  200. 

In  an  action  for  breach  of  contract  to  fur- 
nish cars  and  transport  cattle,  it  was  held 
that  plaintiff  was  not  entitled  to  interest  on 
the  amount  recovered  from  the  date  of  the 
injuries  to  the  cattle.  Gulf,  C.  &  S.  F.  R 
Co.  V.  Jackson  (Tex.  Civ.  App.)  86  S.  W. 
47.  The  court  said:  "Upon  a  reconsidera- 
tion and  a  further  construction  of  the  case 
of  San  Antonio  k  A.  P.  R.  Co.  v.  Addison, 
supra,  this  court  has  reached  the  conclusion 
that  the  trial  court  erred  in  rendering  judg- 
ment for  6  per  cent  interest  on  the  amount 
recovered  from  the  date  of  the  injuries  to 
the  cattle."  This  ruling  may  have  been  be- 
cause the  complaint  aid  not  specifically 
claim  interest,  or  it  may  have  been  because 
the  court  added  interest  to  a  judgment  for 
damages,  when  possibly  interest  was  con- 
sidered by  the  jury. 

In  an  action  against  a  carrier  for  lost 
goods,  it  was  held  that  interest  was  not 
recoverable  ordinarily  as  a  part  of  the  dam- 
ages. Texas  &  P.  R.  Co.  v.  Martin,  2  Tex. 
App.  Civ.  Cas.    (Willson)   295. 

And  in  an  action  against  a  common  car- 
rier for  nondelivery,  it  was  held  that  the 
American  cases  generally  that  refer  to.  in- 
terest bring  it  under  the  class  where  there 
is  fraud,  delinquency,  or  injustice  of  the 
debtor,  and  interest  should  not  be  allowed  in 
this  case.    Fowler  v.  Davenport,  21  Tex.  626. 

And  where  property  was  lost  or  destroyed 
while  in  charge  of  a  common  carrier,  it  was 
held  that  interest  was  not  ordinarily  recov- 
erable as  part  of  the  damages.  Texas  &  P. 
R.  Co.  V.  Davis,  2  Tex.  App.  Civ.  Cas.  (Will- 
son)   156. 

And  a  common  carrier  was  held  not  lia- 
ble for  interest  in  failing  to  deliver  goods. 
Texas  &,  P.  R.  Co.  v.  Wright,  2  Tex.  App. 
Civ.  Cas.  (Willson)  292. 

In  an  action  against  a  carrier  for  lost 
baggage,  it  was  held  that  the  plaintiff  was 
not  entitled  to  interest.  Texas  &  P.  R.  Co. 
V.  Ferguson,  1  Tex.  App.  Civ.  Cas.  (White 
&  W.)   724. 
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See  Mote  v.  Chicago  &  N.  W.  R.  Co.  27 
Iowa,  22,  1  Am.  Rep.  212,  subd.  V.  b.  Loss 
of  goods,  supra. 

<.  Ejection  of  paasenger. 

In  Nichols  v.  Union  P.  R.  Co.  7  Utah, 
610,  27  Pac.  693,  interest  >vas  lield  not  al- 
lowable in  an  action  for  damages  for  eject- 
ing a  passenger  from  a  railroad  train.  'J'his 
ruling  is  in  accord  with  the  principle  that 
interest  will  not  be  allowed  in  cases  where 
exemplary  damages  can  be  imposed. 

VI,  Conti*act8, 

The  weight  of  authority  is  that  interest 
should  be  allowed  for  breach  of  contracts 
if  the  amount  due  can  be  reasonably  ascer- 
tained.   In  Wisconsin  the  rule  seems  now  to  _ 
be   settled   in   favor  of   the   rule,   although  |  an  unliquidated  one. '  In  an  action  for  the 


the  damages  caused  by  his  deviation  from 
the  contract,  with  interest  from  the  time 
the  money  sliould  have  been  paid  to  the  date 
of  judgment.  Healy  v.  Fallon,  69  Conn. 
228,  37  Atl.  495.  The  court  said:  "It  is 
said,  however,  that  the  amount  due  was  un- 
liquidated up  to  the  time  of  the  judgment, 
and  that  interest  is  never  allowed  upon  un- 
liquidated amounts.  It  may  be  conceded 
that  the  amount  due  the  plaintiff  was,  in 
a  certain  sense,  unliquidated  up  to  the  time 
of  the  judgment,  inasmuch  as  the  amount 
due  ^  him  under  the  contract,  which  was  a 
liquidated  amount,  was  to  be  lessened  by 
the  as  yet  unascertained  damages  caused  by 
his  deviations  from  the  contract;  but  it 
is  not  true  that  damages  measured  by  the 
rate  of  interest  are  never  allowed  for  the 
nonpayment  of  money,  where  the  claim  is 


some  earlier  cases  were  in  conflict.  In 
Georgia  it  is  allowed  as  damages,  and  not 
eo  nomine. 

In  an  action  for  pcoflts  for  selling  pro- 
prietary medicine  contrary  to  contract,  it 
was  held  that  interest  should  be  allowed, 
in  Fowle  v.  Park,  48  Fed.  789.  The  court 
said:  "The  liability,  although  ex  delicto^ 
arises  upon  contract,  and  interest  should 
be  included.  The  record  shows  a  deliberate 
and  inexcusable  violation  by  the  defend- 
ants of  their  contract,  and  the  court  is  not 
disposed  to  release  them  from  any  part  of 
the  liability  which  they  have  incurred." 

In  a  libel  to  recover  for  an  engine  sup- 
plied to  the  boat,  the  claimant  was  allowed 
interest  from  the  filing  of  the  report  of  the 
referee,  although  both  parties  dissented 
from  the  report.  The  Isaac  Newton,  Abb. 
Adm.  588,  Fed.  Cas.  No.  7,090. 

In  an  action  for  breach  of  a  contract  to 
receive  and  pay  for  a  large  quantity  of 
gravel,  interest  was  allowed  from  the  date 
of  the  termination  of  the  contract,  as  the 
legal  incident  of  the  right  to  damages.  In- 
ternational Contracting  Co.  v.  ^IcNichol, 
106  Fed.  563.  The  court  said :  "The  right 
to  compensation  for  the  breach  of  a  contract 
accrues  when  it  is  broken,  and,  if  not 
then  made,  the  delay  must  be  paid  for  in 
interest.  This  is  the  ordinary  rule,  and  the 
adjudications  which  seem  to  indicate  that 
interest  runs  only  from  the  time  of  de- 
mand rest,  I  think,  upon  the  assumption 
that,  in  the  cases  in  which  they  were  made, 
the  demand  and  refusal  of  payment  fixed 
the  time  of  default.'' 

And  in  an  action  against  a  seller  for 
breach  of  contract  to  deliver  cotton  at  a 
specified  time  and  place,  it  was  held  the 
amount  of  recovery  should  be  the  value  of 
the  article  at  the  time  of  the  breach,  with 
interest  for  delay,  unless  it  be  shown  that 
the  article  was  to  be  delivered  for  some 
specific  object,  known  to  both  parties* at  the 
time,  and  that  thus  a  loss  within  the  con- 
templation of  both  parties  had  been  sus- 
tained. Rose  V.  Bozeman,  41  Ala.  678.  In 
this  case  the  purchase  price  was  paid  in 
advance. 

In  an  action  to  enforce  a  niechonics'  lien, 


value  of  personal  property  destroyed  by 
the  negligent  act  of  the  defendant,  where  the 
claim  was  in  a  sense  an  unliquidated  one, 
damages  were  allowed  in  the  shape  of  in- 
terest upon  the  value  of  the  property  as 
found  upon  the  trial." 

In  an  action  for  damages  for  breach  of  a 
contract,  where  plaintiflfs  could  have  com- 
pleted the  contract  two  years  from  the  time 
that  they  were  prevented  from  completing 
the  same,  by  the  defendant,  the  jury  were 
instructed  to  allow  interest  from  whatever 
date  the  evidence  9howB  the  contract  would 
I  have  been  completed.  'The  action  was 
brought  before  the  expiration  of  two  years, 
and  a  verdict  for  interest  from  the  date 
proven  was  held  not  erroneous.  Sullivan 
V.  McMillan,  37  Fla.  134,  53  Am.  St.  Rep.. 
239,  19  So.  340.  In  this  case  it  was  held 
that  interest  could  be  allowed  on  unliqui- 
dated damages  from  the  time  that  the  ex- 
act pecuniary  amount  was  ascertainable  oy 
simple  computation,  or  by  reference  to  rec- 
ognized standards,  such  as  market  price  and 
the  time. 

Interest  was  allowed  for  breach  of  con- 
tract to  procure  a  loan  to  pay  off  a  mort- 
gage. Padley  v.  Catterlin,  64  Mo.  App. 
629.  The  court  said:  "The  general  rule  is 
that  in  actions  grounded  oh  negligence, 
interest  is  not  allowed.  Tlie  rule,  however, 
is  that  interest  may  be  claimed  of  right, 
under  various  circumstances  of  contract  and 
tort,  on  the  value  of  property  or  things 
in  action,  on  the  v^lue  of  services,  on  money - 
paid,  had,  and  received,  as  well  as  on 
divers  other  forms  of  loss  to  plaintifiT,  or 
gain  to  defendant,  and  capable  of  pecuniary 
estimate;  and  it  is  immaterial  that  there 
is  no  agreement  for  interest  or  forbear- 
ance. The  interest  in  such  cases  may  be 
recovered  under  the  general  allegation  of 
damages,  without  being  specially  claimed. 
The  law  measures  the  interest  as  damages, 
when  not  specified  in  the  contract.  Such 
interest  is  recoverable  as  a  matter  of  law, 
independent  of  the  discretion  of  the  jury." 
And  in  an  action  by  a  tenant  against  a 
landlord  for  damages  in  preventing  the  re- 
moval of  a  building,  it  was  held  that  the 
measure  of  damages  was  the  value  of  tho 


the  finding  was  for  plaintiff,  after  deducting   building  on  the  day  when  the  breach  oc 
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curred,  with  interest.    Neiswanger  v.  Squier, 
73  Mo.  192. 

Interest  was  allowed  in  case  of  a  wrong- 
ful discharge  and  breach  of  contract  of  hire. 
in  Laming  v.  Peters  Shoe  Co.  71  Mo.  App. 
646.  The  court  said:  "The  general  rule 
is  that  interest  is  not  recoverable  on  un- 
liquidated damages  or  for  an  uncertain  de- 
mand.- The  present  case  does  not  fall  with- 
in the  rule.  Prima  facie,  the  plaintiff's 
measure  of  damage  was. the  amount  of  his 
salary  for  the  remainder  -of  the  year.  The 
court  found  that  he  was  employed  for  a 
year,  and  that  he  was  wrongfully  discharged 
before  its  expiration;  that  he  was  unable 
to  procure  employment  elsewhere;  and  as 
there  is  no  dispute  as  to  the  date  of  the 
discharge  and  the  amount  of  the  plaintiff's 
salary,  it  cannot  be  said  that  his  damage 
was  unliquidated  or  uncertain." 

Where  interest  is  given  as  damages  for 
breach  of  contract,  the  rate  allowed  by  the 
laws  of  the  state  where  the  contract  was  to 
be  performed  should  control.  Sutro  Tun- 
nel Co.  y.  Segregated  Belcher  Min.  Co.  10 
Nev.  121,  7  Pac.  271. 

For  breach  of  a  contract  to  furnish 
dredge  boats  to  enable  plaintiff  to  fulfil  his 
contract  with  the  government,  the  plaintiff 
was  allowed  interest,  in  Watkins  v.  Junker, 
90  Tex.  684,  40  S.  VV.  31. 

In  this  case  the  court  reviews  tlie  au- 
thorities on  this  question,  and  holds  that 
courts  have  recognized  the  right  to  recoven 
compensation  for  the  detention  of  that 
which  was  due,  and  by  analogy  have  adopted 
interest;  and  that  interest  may  be  allowed 
upon  unliquidated  damages  arising  out  of 
a  breach  of  contract  or  tort,  but  not  for 
damages  arising  from  assault  and  battery, 
libel  and  slander,  seduction,  false  imprison- 
ment, nor  for  personal  injuries  and  the  like. 

And  under  Ky.  act  March  20,  1871,  au- 
tho^i-*.:ng  an  action  against  the  common- 
we;^  I  for  a  breach  of  contract,  if  any,  and 
for  the  recovery  of  damages,  it  was  held 
that  interest  by  way  of  damages  for  delay 
in  execution  of  the  contract,  resulting  from 
the  refusal  of  the  state  to  receive  books 
contracted  for,  should  have  been  allowed. 
Com.  y.  Collins,  12  Bush,  386. 

And  in  an  action  by  a  whisky  broker  for 
commission  on  a  sale  of  whisky,  where  the 
petition  claimed  interest,  it  was  held  prop- 
*  er  to  allow  interest  from  the  filing  of  the 
suit  Brown  v.  Lapp,  25  Ky.  L.  Rep.  1134, 
77  S.  W.  194. 

For  breach  of  an  agreement  to  keep  plain- 
tiff's shop  employed  in  producing  work  on 
material  furnished  by  defendant,  damages 
could  be  a'^sessed  as  of  the  date  of  the  writ. 
S|)eir8  y.  Union  Drop  Forge  Co.  180  Mass. 
87,  61  K.  £.  825.  It  was  claimed  that 
interest  should  have  been  allowed  only  from 
the  date  of  the  assessor's  rep-jrt  of  dam- 
ages. 

In  an  action  on  a  contract  for  work  done 
and  material  furnished,  it  was  held  that,  up- 
on the  balance  of  ap  unliquidated  and  con- 
tested account,   interest  could  be  recovered  | 
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only   from   the   date  of  the  writ.     Palmer 
v.  Stockwell,  9  Gray,  237. 

Where  a  receiver  of  a  bank  surrendered 
-the  same  to  trustees  on  a  contract  by  which 
they  were  to  advance  a  certain  per  cent 
and  were  to  be  paid  their  expenses,-  and  to 
account  for  the  proceeds,  it  was  held  that 
they  were  entitled  to  interest  on  the  dis- 
bursements. Woerz  v.  Schumacher,  37  App. 
Div.  374,  66  N.  Y.  Supp.  8,  affirmed  in  161 
N.  Y.  530,  56  N.  E.  72. 

And  where  the  child  of  a  testator  was 
cared  for  by  relatives  at  his  request,  on 
the  promise  that  he  would  provide  for  her 
by  will,  it  was  held  that  the  child  could 
maintain  an  action  against  the  estate,  and 
could  recover  the  amount  expended  by  rela- 
tives, together  with  interest  from  the'  death 
of  the  testator.  Todd  y.  Weber,  95  N.  Y. 
181,  47  Am.  Rep.  20. 

Interest  was  allowed  \fi  an  action  for 
work  and  material  in  the  construction  of  a 
railroad,  where  the  debtor  was  in  default 
for  not  having  an  estimate  made  by  the 
engineer.  McMahon  v.  New  York  k  E.  R. 
Co.  20  N.  Y.  403.  The  court  said:  "In- 
terest, therefore,  if  allowed  upon  this  prin- 
ciple, should  be  computed  only  from  the 
time  of  the  refusal  by  the  defendants,  when 
called  upon,  either  to  cause  a  final  esti- 
mate to  be  made,  or  to  correct  that  already 
made." 

In  an  action  for  work  and  labor  for  drill- 
ing  an  oil  well,  where  the  defendant  was 
to  contribute  his  share  of  the  expenses, 
and  the  defendant  received  from  the  sale  of 
the  oil  and  land  more  than  $7,000,  and  the 
action  was  pending  for  about  a  quarter  of 
a  century,  it  was  held  that  plaintiff  was 
entitled  to  interest  from  the  date  of  the 
commencement  of  the  suit.  Kervin  v.  Utter, 
120  App.  Div.  610,  104  N.  Y.  Supp.  1061. 

And  in  an  action  for  services  for  several 
years,  plaintiff  was  allowed  interest  only 
from  the  time  of  the  commencement  of  the 
action,  in  Cully  v.  Isham,  125  App.  Div. 
97,  109  N.  Y.  Supp.  02. 

Interest  should  be  allowed  against  a  mu- 
tual benefit  association  from  the  time  of 
failure  to  levy  an  assessment  for  the  pay- 
ment of  the  loss,  as  provided  in  the  policy. 
Christie  y.  Iowa  L.  Ins.  Co.  Ill  Iowa,  177, 
82  N.  W.  499.  The  court  said:  "Instead 
of  denying  interest  on  all  claims  for  un- 
liquidated damages,  this  court  has  uniform- 
ly held  that  'it  may  be  considered  as  an  ele- 
ment of  damage,  under  the  rule  which  per- 
mits its  allowance  in  order  to  arrive  at  the  • 
sum  which  will  be  a  just  and  lawful  com- 
pensation for  the  injury  sustained.'  Rich- 
mond V.  Dubuque  &  S.  C.  R.  Co.  33  Iowa, 
502.  Thus,  to  the  value  of  property  lost 
or  destroyed,  interest  from  the  time  this 
happened  is  added,  as  part  of  the  compensa- 
tion. Johnson  v.  Chicago  &  N.  W.  R,  Co. 
77  Iowa,  669,  42  N.  W.  512;  Burdick  v. 
Chicago,  M.  &  St.  P.  R.  Co.  87  Iowa,  388, 
54  N.  W.  439;  Arthur  v.  Chicago,  R.  L  & 
P.  R.  Co.  61  Iowa,  648,  17  N.  W.  24;  Mote 
y.  Chicago  &  N.  W.  R.  Co.  27  Iowa,  27,  1 
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Am.  Rep.  212.  This  is  on  the  ground  that 
value  can  be  ascertained,  and  when  this 
has  been  done,  the  owner  is  as  plainly  en- 
titled to  interest  as  he  would  be  if  a  like 
sum  had  been  payable  in  money." 

In  an  action  on  an  insurance  policy  for 
a  loss  of  cargo,  upon  the  question  whether 
interest  was  allowable  on  the  account,  the 
court  said:  "The  general  rule  is  that  in- 
terest is  not  to  be  recovered  on  unliquidated 
damages,  or  for  an  uncertain  demand.  Ju- 
rors have,  in  many  cases,  a  discretion  to  al- 
low interest,  by  way  of  damages,  according 
to  the  circumstances  of  the  case;  and  this 
is  a  case  in  which  that  discretion  may  be 
exercised."    Anonvmous,  1  Johns.  315. 

In  Tifton,  T.  A'G.  R.  Co.  v.  Butler,  4  Ga. 
App.  191,  60  S.  E.  1087,  an  action  for  un- 
liquidated damages  for  breach  of  a  contract, 
it  was  held  that  interest  was  not  recoverable 
as  such,  but  that  the  jury  might  increase 
the  amount  of  damages  by  allowance  of  in- 
terest; but  they  should  not  add  interest 
eo  nominef  but  should  find  a  gross  sum. 

A  navigation  company  agreed  to  pur- 
chase 2,000  coupon  trolley  tickets  daily, 
and  deposited  $5,000  as  a  guaranty;  subse- 
quently there  was  a  breach  by  the  trolley 
company,  and  the  navigation  company  sued 
for  the  deposit;  as  there  was  no  proof  of 
demand,  interest  was  excluded,  except  from 
the  date  of  the  commencement  of  the  action. 
Kirkland  v.  Niagara  Gorge  R.  Co.  109  App. 
Div.  201,  96  N.  Y.  Supp.  657. 

In  an  action  for  breach  of  contract  to 
deliver  a  cargo  of  tea  at  certain  prices  and 
of  a  certain  quality,  and  the  tea  was  in- 
ferior, it  was  held  that,  as  to  interest,  this 
was  a  question  generally  in  the  discretion 
of  the  jury;  but  that  it  was  not  agreeable 
to  legal  principles  to  allow  interest  on  un- 
liquidated contested  claims  sounding  in 
damages.  Gilpins  v.  Consequa,  Pet.  C.  C. 
85,  Fed.  Cas.  No.  6,452;  Willings  v.  Con- 
sequa, Pet.  C.  C.  172,  Fed.  Cas.  No.  17,706. 

In  Wisconsin  a  late  and  well-considered 
case  (Laycock  v.  Parker,  103  Wis.  161,  70 
N.  W.  327)  reviews  the  cases  in  that  state, 
both  in  actions  for  services  and  actions  on 
contracts;  and  in  an  action  on  a  contract 
for  building,  under  the  supervision  of  an 
architect,  it  was  held  that  if  there  is  a 
reasonably  certain  standard  of  measure- 
ment, by  the  correct  application  of  which 
one  can  ascertain  the  amount  he  owes,  he 
will  be  liable  for  interest  from  the  time  of 
demand. 

In  Gallun  v.  Seymour,  76  Wis.  251,  45 
N.  W.  115,  which  was  an  action  for  dam- 
ages for  breach  of  contract  to  deliver  bark, 
where  the  market  value  was  disputed,  it 
was  held  that  interest  on  the  damages  from 
the  commencement  of  the  suit  was  proper. 

And  where  the  damages  were  unliquida- 
ted, and  the  cause  of  action  arose  on  a  con- 
tract for  the  recovery  of  money  only,  and 
the  petition  was  verified,  it  was  held  thnt 
the  clerk  could  enter  judgment  for  tlie 
amount  and  interest  if  there  was  a  default. 
Whereatt  v.  Ellis,  68  Wis.  61,  31  N.  W. 
762. 

And  in  an  action  for  breach  of  contract 
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to  repair  a  sawmill,  it  was  held  that  the 
jury,  in  their  discretion,  might  add  inter- 
est to  the  damages.  Hinckley  v.  Beckwith, 
13  Wis.  31. 

In  Hewitt  v.  John  Week  Lumber  Co.  77 
Wis.  548,  46  N.  W.  822,  damages  allowed 
upon  a  counterclaim  for  breach  of  contract 
were  held  to  bear  interest  from  the  time 
the  answer  was  served.  The  court  said 
that  *4f  he  had  instituted  a  suit  on  his 
counterclaim  earlier,  he  would  have  been 
entitled  to  interest  from  an  earlier  date." 

In  an  action  on  a  claim  against  the  state, 
it  was  held  that  until  the  report  awarding 
damages  had  been  made,  the  damages  for 
breach  of  contract  were  unliquidated  and 
uncertain,  and  would  not  bear  interest. 
Martin  v.  State,  51  Wis.  407,  8  N.  W.  248. 
This  case  was  distinguished  in  Laycock  v. 
Parker,  supra,  as  exceptional  and  differing 
from  the  Wisconsin  cases,  in  that  it  was  an 
action  for  general  damages,  such  as  loss 
of  profits. 

In  the  following  cases,  where  it  was  held 
that  interest  should  not  be  allowed,  it  seems 
that  the  damages  were  uncertain,  and  not 
easily  ascertained.  Where  damages  are  to 
be  made  up  from  unascertained  profits,  they 
are  so  doubtful  in  amount  as  to  prevent 
the  application  of  the  general  rule  giving 
interest. 

In  an  action  to  recover  on  a  contract  to 
pay  $500  a  day  for  each  day  of  thirty  saved 
in  completing  a  building,  and  for  damages 
for  not  having  a  foundation  ready  on  time, 
it  was  held  that  the  plaintiff  could  not  re- 
cover interest  where  the  claims  were  un- 
liquidated, contested,  and  imcertain.  Mans- 
field v.  New  York  C.  &  H.  R,  R.  Co.  114 
N.  Y.  331,  4  L.R.A.  506,  21  N.  E.  735,  1037. 
The  court  said  that  in  actions  for  breach 
of  contract  "whether  interest  is  recoverable 
does  not  rest  in  the  discretion  of  the  jury, 
but  it  is  a  question  of  law  for  the  court; 
while  in  actions  sounding  in  tort,  when  the 
recovery  of  interest  is  permissible,  it  is, 
with  some  exceptions,  a  question  for  the 
jury." 

In  Mansfield  v.  New  York  C.  A  H.  R.  R. 
Co.  supra,  the  case  of  McMahon  v.  New 
York  &  E.  R.  Co.  20  N.  Y.  463,  was  dis- 
tinguished, as  there  interest  was  allowable 
on  tlie  ground  that  the  defendant  was  in 
default  for  not  having  taken  steps  to  ascer- 
tain the  amount  of  the  debts.  In  McCol- 
lum  V.  Seward,  62  N.  Y.  316,  and  Mercer 
V.  Vose,  67  N.  Y.  56,  which  were  actions 
for  services,  interest  was  allowed  from  the 
commencement  of  the  actions,  on  the  ground 
that  when  the  debtor  was  in  default  for 
not  paying  pursuant  to  his  contract,  the 
creditor  was  entitled  to  interest,  as  the' 
amount  could  be  computed  approximately; 
but  that  in  cases  where  this  could  not  be 
done,  interest  would  not  be  allowed. 

Interest  was  not  allowed  from  the  com- 
mencement of  an  action  for  breach  of  con- 
tract against  the  state,  in  McMaster  v.^ 
State,  108  N.  Y.  542,  13  N.  Y.  S.  R.  674,  15 
N.  E.  417.  The  court  Rai<l:  "The  claim  is 
in  every  sense  unliquidated.  There  was  no 
possible    way    for   the    state   to   adjust   the 
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same  and  ascertain  the  amount  which  it  was 
liable  to  pay,  and  hence,  within  the  deci- 
sion of  White  V.  Miller,  71  N.  Y.  118,  27 
Am.  Rep.  13,  8.  c.  subsequent  appeal  78 
N.  Y.  393,  34  Am.  Rep.  544,  it  was  not 
liable  for  interest.  The  law  in  reference 
to  the  allowance  of  interest  is  not  in  a 
very  satisfactory  condition,  but  it  is  be- 
lieved that  no  decision  in  this  court  has 
yet  gone  the  length  of  allowing  interest 
in  such  a  case.  It  is  scarcely  claimed  in 
this  case  that  there  could  be  any  allowance 
of  interest  for  the  period  of  time  prior  to 
the  filing  of  the  petition,  which  may  be  re- 
garded as  equivalent  to  the  commencement 
of  an  action;  and  in  ih4  case  cited  it  was 
held  that  where  the  claim  was  such  that  it 
could  not  draw  interest  before  the  com- 
mencement of  an  action,  that  event  would 
not  set  the  interest  running." 

In  an  action  for  damages  for  breach  of 
contract  to  do  marble  work,  it  was  held 
that  interest  could  not  be  recovered  where 
the  damages  were  unliquidated.  Stannnrd 
v.  Robert  H.  Reid  A  Co.  318  App.  Div.  304, 
103  N.  Y.  Supp.  521.  The  court  said:  "It 
is  true  that  there  was  a  market  price  for 
the  various  items  of  material,  but  it  can- 
not be  said  that  there  was  a  market  price 
for  the  entire  contract  work,  which  involved 
the  furnishing  of  material  and  the  perform- 
ance of  labor.  The  plaintiff  did  not  know 
even  approximately  what  it  would  cost  him 
to  have  the  work  done.  He  was  obliged  to 
receive  bids,  which  differed  in  amount,  and 
he  selected  the  lowest,  and  did  not  even 
then  assune  to  fix  his  damages  on  that 
basis  or  notify  the  defendant.  Nor  did  he 
recover  the  amount  of  damages  which  he 
alleged  in  the  complaint." 

In  an  action  to  enforce  a  mechanics'  lien, 
it  was  held  that  the  unliquidated  amount 
for  extra  work  would  not  carry  interest, 
in  John  Weber  &  Co.  v.  Hearn,  49  App.  Div. 
213,  63  N.  Y.  Supp.  41.  The  Court  said: 
"We  think  the  authorities  sustain  the  prin- 
ciple that  interest  upon  an  unliquidated 
claim,  even  though  on  contract,  should  not 
be  awarded  unless,  with  reasonable  certain- 
ty, the  amount  was  or  could  be  fixed.  In 
other  words,  the  theory  upon  which  inter- 
est can  be  allowed  as  damages  is  that  a 
person  owes  a  debt,  the  amount  of  which  is 
fixed,  or  which,  by  reference  to  market  val- 
ues or  to  other  sources  of  information,  is 
susceptible  of  being  definitely  determined." 

And  where  the  lessor  agreed  to  pay  the 
market  value  of  the  improvements  on  the 
expiration  of  the  lease,  and  refused  to  ap- 
point appraisers,  it  was  held  that  the  les- 
see was  not  entitled  to  interest  on  the  award 
of  the  appraisers  appointed  by  him.  Holli- 
day  V.  Marshall,  7  Johns.  211.  The  court 
said:  "The  value  of  the  improvements  or 
amount  of  damages  was  uncertain  and  un- 
liquidated. Although  the  covenant  provid- 
ed for  an  appraisement  of  the  improvements, 
ip  case  the  land  was  not  sold  to  the  plain- 
tiff, yet  the  defendant  was  not  a  party  to 
the  appraisement.  He  refused  to  unite  in 
it,  and  there  is  nothing  in  the  covenant 
nakini^  an  ex  parte  appraisement  binding 
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on  the  defendant.  The  value  of  the  im- 
provements was  open  to  inquiry  at  the 
trial;  the  plaintiff's  claim  is  therefore  to  be 
considered  as  resting  in  unliquidated  dam- 
ages, upon  which  interest  is  not  recover- 
able." 

And  where  plaintiff  conveyed  lands  to  a 
railroad  on  consideration  that  they  would 
lay  a  track  to  his  property,  and  bring  cat- 
tle to  his  place,  which  they  failed  to  do,  it 
was  held  that  he  could  recover  the  value 
of  the  land  conveyed,  but,  as  the  damages 
were  unliquidated,  he  could  not  recover  in- 
terest. Day  V.  New  York  C.  R.  Co.  22  Hun, 
412. 

In  an  action  by  a  contractor,  where  the 
municipal  board  had  a  right  to  cancel  the 
contract  and  pay  for  work  done,  it  was 
held  that  plaintiff  was  not  entitled  to  in- 
terest, as  the  amount  due  was  not  a  matter 
of  computation.  Coates  v.  Nyack,  127  App. 
Div.  153,  111  N.  Y.  Supp.  476. 

And  in  an  action  by  a  lessee  because  a 
mill  was  not  rebuilt  by  the  lessor  after  a 
fire,  according  to  agreement,  it  was  held 
that,  as  plaintiff's-  claim  was  unliquidated, 
it  was  not  proper  to  allow  interest  on  the 
damages.  Chamberlain  v.  Dunlop,  28  N. 
Y.  S.  R.  375,  8  N-  Y.  Supp.  125. 

In  an  action  for  damages  for  breach  of 
contract  to  build  a  body  on  an  automobile 
chassis,  where  the  work  was  insufficient  and 
imperfect,  it  was  held  that,  as  the  damages 
were  unliquidated,  no  interest  was  recover- 
able. Anthony  v.  Moore  &  M.  Co.  135  App. 
Div.  203,  120  N.  Y.  Supp.  402. 

And  in  an  action  on  a  contract  under 
which  cattle  were  received,  kept,  and  sold, 
it  was  held  that  the  claim  was  an  uncertain 
end  unliquidated  demand,  and  the  amount 
due  could  not  be  ascertained  from  the  face 
of  the  contract,  and  that  interest  by«  that 
name  could  not  be  allowed.  Brady  v.  Wil- 
coxson,  44  Cal.  239. 

In  an  action  for  a  breach  of  contract 
where  there  was  not  a  market  price  to  esti- 
mate the  damages  without  a  verdict  from 
the  jury,  it  was  held  that  interest  would  not 
be  allowed.  Brownell  Improv.  Co.  v.  Critch- 
field,  96  111.  App.  84,  affirmed  in  197  111. 
G],  64  N.  £.  332.  This  was  a  subcontract 
for  paving. 

And  in  an  action  for  broker's  commission 
on  a  contract  to  lease  land  at  a  certain  rate, 
with  the  privilege  of  purchase,  it  was  held 
by  the  trial  court  that  this  was  an  agree- 
ment to  convey  an  undivided  one-third  in- 
terest in  some  land,  so  indefinite  in  descrip- 
tion as  to  render  the  contract  incapable  of 
specific  performance,  and  the  value  of  the 
property  in  money  was  not  known,  and  in- 
terest should  not  be  allowed  on  the  damages. 
This  was  affirmed.  Harvey  v.  Hamilton,  156 
111.  377,  40  N.  E.  592. 

In  an  action  for  damages  for  breach  of 
an  executory  contract  to  furnish  a  vessel 
for  a  cargo  of  wheat,  it  was  held  no  inter- 
est could  be  allowed.  Kelderhouse  v.  Save- 
land,  1  111.  App.  65.  The  right  to  recover 
on  money  counts  was  held  to  be  the  test, 
in  applying  the  rule  to  unliquidated  dam- 
ages. 
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In  Buckmastcr  v.  Grundy,  8  111.  626,  it 
was  held  that  where  damages  were  assessed 
for  breach  of  a  contract,  interest  would 
not  be  allowed. 

In  Wilson  v.  Means,  25  Kan.  83,  which 
was  an  action  for  money  advanced  for  a 
joint  purchase  of  hogs  and  for  one  half  of 
the  profits,  it  was  held  that  for  the  jury  to 
omit  the  rate  of  interest  in  a  verdict  as- 
sessing damages  rendered  any  attempted  cal- 
culation of  interest  uncertain,  and  left  the 
court  with  no  other  alternative  than  to  re- 
ject interest  in  the  rendition  of  the  judg- 
ment. 

In  an  action  by  a  builder  to  recover  for 
breach  of  contract,  where  the  defendant 
changed  his  plans  an*!  let  his  contract  to 
other  parties,  it  was  held  that  the  builder 
was  not  entitled  to  interest  upon  his  profits 
until  they  were  determined  by  the  vet  diet. 
Swanson  v.  Andrus,  83  Minn.  505,  86  N. 
W.  465.  Tlie  court  said:  "Whatever  is, 
or  may  have  been,  the  rule  in  other  juris- 
dictions as  to  allowing  interest  by  way  of 
damages,  this  court  has  so  allowed  it  as  a 
matter  of  law,  even  in  cases  where  the  de- 
mand was  unliquidated,  provided  its  pe- 
cuniary amount  did  not  depend  upon  any 
contingencies,  and  was  ascertainable  by  com- 
putation, or  by  reference  to  generally  recog- 
nized standards,  such  as  market  value.  .  .  . 
On  the  other  hand,  interest  has  not  been 
allowed  where  the  damages  claimed  were 
not  only  unliquidated,  but  could  not  be 
ascertained  by  reference  to  any  generally 
recognized  standard,  or  were,  or  any  part 
of  them,  prospective  or  contingent,  or  the 
amount  thereof  depended  in  whole  or  in 
part  upon  the  discretion  of  the  jury.  Ac- 
tion's for  personal  injuries,  seduction,  libel, 
slander,  and  false  imprisonment  fall  within 
this  classification.'' 

Where  the  balance  due  on  a  contract  was 
uncertain,  interest  was  not  allowed.  Vietti 
▼.  Nesbitt,  22  Nev.  390,  41  Pac.  151. 

In  the  following  cases,  interest  was  held 
not  recoverable  under  the  circumstances  of 
the  case: 

For  cutting  down  work  on  a  comrftruc- 
tion  contract,  it  was  held  that  the  plaintiff 
was  not  entitled  to  interest  where  the  al- 
terations in  the  contract  were  authorized. 
Clark  V.  New  York,  1  Keyes,  9. 

And  under  an  agreement  to  pay  an  at- 
torney a  certain  per  cent  of  an  award,  it 
was  held  that  the  attorney  was  not  entitled 
to  a  share  of  interest,  as  the  interest  upon 
the  amount  was  not  a  part  of  the  award, 
but  merely  compensation  for  the  use  of  the 

Sroperty.     Re   Bassford,   36  Misc.   732,   74 
r.  Y.  Supp.  397. 

In  Allison  v.  Juniata  County,  50  Pa.  351 ; 
and  Dyer  v.  Covington  Twp.  19  Pa.  200, 
interest  was  held  not  allowable  on  county 
warrants,  as  an  action  would  not  lie  on 
such  paper,  but  on  the  original  claim. 

Where  a  lessor  was  to  pay,  on  termina- 
tion of  the  lease,  two  thirds  of  the  ap- 
praised value  of  a  building,  it  was  held  that, 
under  Cal.  Civ.  Code,  §  1917,  the  sum  bore 
interest  only  from  the  day  of  its  judicial 
ascertainment.  Easterbrook  v.  Farquhar- 
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son,  110  Cal.  311,  42  Pac.  811.  The  court 
said  that  Sec.  3287,  giving  interest  to  every 
person  who  is  entitled  to  recover .  damages 
capable  of  being  made  certain  by  calcula- 
tion, where  the  right  of  recovery  was  vest- 
ed in  him  on  a  particular  day,  did  not  ap- 
ply. 

In  an  action  on  a  note  payable  in  sugar 
in  Guadaloupe,  no  interest  was  allowed  as 
damages,  because  at  that  place  such  notes 
did  not  carry  interest,  but  from  judgment 
or  registration.  Courtois  v.  Carpentier^  1 
Wash.  C.  C.  376,  Fed.  Cas.  No.  3,286. 

VII.  Trover  and  conversion. 

a.  Oenerally. 

The  general  rule  in  actions  of  trover  is 
that  the  measure  of  damages  will  be  the 
value  of  the  property  at  the  time  and  place 
of  conversion,  with  interest  from  that  time. 
In  Kentucky  and  North  Carolina,  interest 
was  held  to  be  within  the  discretion  of  the 
jury.     In  Montana,  interest  was  denied. 

Federal  cases. 

The  general  rule  stated  above  was  ap- 
plied in  an  action  by  the  United  States 
for  wrongfully  cutting  and  removing  timber 
from  reservations.  United  States  v.  Pine 
River  Logging  Co.  32  C.  C.  A.  406,  61  U.  S. 
App.  69,  89  Fed.  907. 

And  where  a  cargo  of  Hour  capsized,  and 
the  carrier  sold  the  cargo  at  auction  with- 
out informing  the  owner,  it  Was  held  a 
conversion,  and  the  owners  were  held  en- 
titled to  recover  the  value  at  the  port  of 
delivery,  with  interest.  The  Joshua  Barker, 
Abb.  Adm.  215,  Fed.  Cas.  No  7,547. 

And  in  an  action  of  trover  for  a  flatboat 
and  a  cargo  of  wheat,  it  was  held  that  the 
jury,  in  the  exercise  of  their  discretion, 
could  include  interest  on  the  value  of  the 
property  from  the  time  of  conversion,  as  a 
part  of  the  damages.  Matthews  v.  Mened- 
ger,  2  McLean,  145,  Fed.  Cas.  No.  9,28^9. 

And  in  an  action  for  conversion  of  a  whale 
in  the  Okhotsk  sea,  where  the  only  market 
was  in  New  Bedford,  it  was  held  that  the 
damages  would  be  the  value  at  New  Bedford 
of  the  oil  and  bone  which  might  have  been 
made,  less  the  expense,  with  interest  on  the 
sum  thus  arrived  at.  Bourne  v.  Ashley,  1 
Low.  Dec,  27,  Fed.  Cas.  No.  1,699. 

And  in  an  action  for  wrongful  conversion 
of  a  lot  of  shoes,  it  was  held  that  the  plain- 
tiff was  entitled  to  the  value  at  the  time 
of  demand,  deducting  storage,  charges,  with 
interest  from  the  time  of  demand.  Ed- 
munds V.  Nolan,  86  Fed.  564. 

Where  the  defendant  converted  ore  and 
received  royalties  thereon  from  his  lessee, 
and  knew  the  amount,  as  shown  by  his 
books,  it  was  held  that  he  was  liable  for  in- 
terest. New  Dunderberg  Min.  Co.  v.  Old, 
38  C.  C.  A.  89,  97  Fed.  1^0.  The  court 
said:  "It  is  a  general  and  just  rule  that, 
where  interest  is  reserved  in  a  contract,  or 
is  implied  from  the  nature  of  the  promise, 
it  is  recoverable  of  right;  and  that,  when 
property    or    money    has    been    wrongfully 
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appropriated  '  or   converted  by  a  defendant, 
interest  should  be  given  as  damages  to  coni- 
penaate  the  complainant  for  the  loss  of  the 
uae  of  the   proceeds  of  his  property  or  of 
his  funds.     In   cases  of  the  latter  class  its 
allowance  is  sometimes  a  matter  of  discre- 
tion;    hut     generally,     whenever    one    has 
wrongfully  detained  or  misappropriated  the 
money  of  another,  he  ought  to  pay  and  must 
pay  interest  at  the  legal  rate  from  the  date 
of  the   misappropriation,   or   from   the   be- 
ginning of  the  detention." 

In  a  suit  in  equity  against  tlie  director 
of  a   bank    for    fraudulently    diverting   its 
funds,  it  was.  held  that  no  statute  was  nec- 
essary to  give  a  court  of  equity  power  to 
allow   interest,  and  that  when   money   has 
been  misappropriated  or  cotiverted,  interest 
should  be  given  as  damages  to  compensate 
the  plaintiff  for  the  loss  of  the  use  of  his 
funds.     Cooper  v.  Hill,  36  C.  d  A.  402,  04 
Fed.  582.     The  court  said:   "When  interest 
is  reserved  in  a  contract,  or  is  implied  from 
the  nature  of  the  promise,  it  becomes  a  part 
of  the  debt,  and  is  recoverable  as  of  right. 
When  money  has  been  misappropriated  or 
converted  to  his  own  use  by  a  defendant,  in- 
terest is  given  as  damages  to  compensate  the 
complainant  for  the  loss  of  the  use  of  his 
funds." 

Alabama. 

In  Milner  ft  K.  Co.  v.  DeLoach  Mill  ^Ifg. 
Co.  139  Ala.  646,  101  Am.  St.  Rep.  63,  36 
So.  765;  Ewing  v.  Blount,  20  Ala.  C94,  in- 
terest was  allowed  from  the  date  of  the 
conversion   until   the   trial. 

And  in  an  action  for  conversion  of  logs 
or  trees,  the  rule  was  held  to  be  to  allow 
the  value  immediately  after  severance,  with 
interest-  White  v.  Yawkey,  108  Ala.  270, 
32  L.R.A«  100,  64  Am.  St.  Rep.  159,  39 
So.  360. 

And  in  an  action  for  conversion  of  Avood 
wrongfully  cut  by  the  tenant  from  leased 
premises,  the  measure  of  the  damages  was 
held  to  be  the  value  of  the  wood  from  the 
time  of  the  conversion  of  the  trees  into  cord 
wood,  with  interest  to  the  time  of  trial. 
Brooks  V.  Rogers,  101  Ala.  Ill,  13  So.  386. 

In  an  action  for  conversion,  it  was  held 
that  the  value  of  the  property  at  the  time 
of  conversion,  with  interest  thereon  to  the 
judgment,  was  the  measure  of  the  damages 
generally.  Lee  v.  Mathews,  10  Ala.  682,  44 
Am.  Dee.  408.  The  court  said:  "There 
are  cases  where  the  jury  would  be  justifled 
in  finding  the  value  at  a  subsequent  period, 
instead  of  the' value  at  the  time  Of  conver- 
sion, with  interest." 

In  an  action  for  conversion  of  slaves,  it 
was  held  that  the  measure  of  damages, 
where  the  thing  converted  had  a  6xed  value, 
was  that  value  at  tlie  time  of  conversion; 
and  the  jury  might  give  interest  upon  it. 
Jenkins  v.  McConico,  26  Ala.  213. 

In  an  action  for  conversion  of  a  slave, 
where  the  defendant  had  hired  him  from  a 
widow  and  returned  him  before  administra- 
tion, and  the  widow  was  entitled  to  the 
custody  until  administration,  it  was  held 
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that  the  plaintiff  was  entitled  to  a  verdict 
for  the  injury  done  by  the  temporary  con- 
version of  the  slave,  with  interest  upon  such 
sum  up  to  trial ;  but  that  the  defendant  was 
not  liable  for  the  value  of  the  slave,  where 
he  died  after  his  return,  before  administra- 
tion.   Williams  v.  Crum,  27  Ala.  468. 

And  where  in  trover  the  plaintiff  recov- 
ered the  value  of  a  woman  slave,  and  then 
brought  a  subsequent  action  to  recover  in 
trover  her  issue,  not  included  in  the  first 
action,  it  was  said:  "In  either  of  these 
cases,  the  value  of  the  property  at  the  time 
of  the  conversion,  with  interest,  or,  at  most, 
the  enhanced  value  at  a  subsequent  period, 
is  all  that  the  law  deems  necessary  to  ade- 
quate redress."  White  v.  Martin,  1  Port. 
(Ala.)  215,  26  Am.  Dec.  3G5. 

Arkansas. 

In  an  action  for  corn  converted,  it  was 
held  that  plaintiff  was  entitled  to  recover 
the  value,  with  interest  from  the  date  the 
corn  was  taken.  Fordyce  v.  Dempsy,  72 
Ark.  471,  82  S.  W.  493;  Ryburn  v.  Pryor, 
14  Ark.  605. 

California. 

In  an  action  for  conversion  of  personal 
pro|)erty,  it  was  held  that,  under  Cal.  Civ. 
Code,  §  3336,  providing  that  the  measure  of 
damages  was,  first,  the  value  of  the  prop- 
erty at  the  time  of  conversion,  with  interest' 
from  that  time;  or,  where  the  action  has 
been  prosecuted  with  diligence,  the  highest 
market  value  at  any  time  between  the  con- 
version and  the  verdict,  with  interest,  at 
the  option  of  the  injured  party;  and  wliere 
the  plaintiff  did  not  exercise  his  option, 
the  court  could  award  damages  under  either 
rule.     Barrante  v.  Garratt,  50  Cal.  112. 

In  an  action  for  conversion  of  warrants, 
it  was  held  that  when  the  property  convert- 
ed had  a  fixed  value,  the  measure  of  dam- 
ages was  that  value,  with  legal  interest 
from  the  time  of  conversion;  that  when 
the  value  was  fluctuating,  the  plaintiff 
might  recover  the  highest  value  at  the 
time  of  conversion,  or  at  any  time  after- 
wards. Douglass  V.  Kraft,  9  Cal.  562;  Ua- 
mer  v.  Hathaway,  33  Cal.  117. 

Colorado. 

In  an  action  for  conversion,  it  was  held 
that  damages  were  properly  allowed  for 
the  detention  of  property,  which  was  equiv- 
alent to  legal  interest  on  its  value  from  the 
date  of  conversion.  Updegraff  v.  Lesem,  15 
Colo.  App.  297,  62  Pac.  342.  The  court 
said:  "The  rule  in  this  state  is  that  dam- 
ages are  allowable  for  the  detention  equal 
to  the  legal  interest  on  the  value  of  the 
chattels  converted  from  the  time  of  the 
conversion  to  the  time  of  judgment." 

And  in  an  action  for  mining  ore  and  con- 
verting the  same  to  the  use  of  the  defend- 
ant, it  was  held  that  the  court  should  in- 
struct the  jury  to  add  interest  to  the 
amount  found  as  the  value  of  the  ore,  aa 
further  damages,  a  sum  equal  to  the  legal 
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interest  on  the  same  from  the  time  of  the 
conversion.  Omaha  &  G.  Smelting  &.  Ref. 
Co.  V.  Tabor,  13  Colo.  41,  6  L.R.A.  236,  10 
Am.  St.  Rep.  185,  21  Pac.  925. 

In  Greeley,  S.  L.  &  P.  R.  Co.  v.  Yount,  7 
Colo.  App.  189,  42  Pac.  1023,  it  was  said: 
"In  the  case  of  the  wrongful  taking  or  de- 
tention of  personal  property,  it  has  been 
held  that  interest  on  its  value  is  a  proper 
measure  of  the  damages  for  the  detention, 
where  they  cannot  readily  be  fixed  other- 
wise. But  the  recovery  was  allowed  as 
damages,  and  not  as  interest,  and  the  legal 
rate  of  interest  was  used  as  their  measure, 
because  the  character  of  the  property  was 
such  that  there  was  no  other  practicable 
method  of  ascertaining  their  amount. 
Machette  v.  Wanless,  2  Colo.  169;  Hanauer 
V.  Bartels,  2  Colo.  514;  Omaha  &  G.  Smelt- 
ing &  Ref.  Co.  V.  Tabor,  13  Colo.  41,  5 
L.R.A.  236,  16  Am.  St.  Rep.  185,  21  Pac. 
925." 

Id  an  action  for  conversion  of  a  stock  of 
merchandise,  it  was  held  the  measure  of 
damages  was  the  value  of  the  property  at 
the  time  of  the  taking,  with  legal  interest 
thereon  from  the  date  of  taking  to  the  date 
of  rendering  the  verdict.  Sutton  v.  Dana, 
15  Colo.  98,  25  Pac.  90. 

In-  an  action  by  a  mortgagee  for  conver- 
sion of  property,  it  was  held:  "It  is  now 
the  established  rule  in  Colorado  that  while, 
.ad  interest,  damages  may  not  be  recovered 
for  the  detention  of  the  money,  or  the  money 
value  of  property  taken  and  converted,  yet 
damages  equal  to  the  legal  interest  upon  the 
value  of  the  chattels  converted  may  be  al- 
lowed,' and  included  in  the  verdict  which 
the  jury  may  render.  Omaha  &  G.  Smelt- 
ing &  Ref.  Co.  V.  Tabor,  supra.  Under  the 
law  as  established  in  that  case,  the  plain- 
tiffs were  entitled  to  recover,  and  .have  in- 
cluded in  the  verdict  of  the  jury,  a  sum  of 
money  as  damages  for  the  detention  of  the 
property,  which  would  have  been  the  ex- 
act equivalent  of  the  interest  which  the 
jury  computed  and  included  in  the  verdict, 
and  which  the  court  told  them  the  plain- 
tiffs had  a  right  to  recover.  In  form  the 
charge  was  undoubtedly  erroneous,  though 
in  substance  it  was  a  correct  expression  of 
the  law.  But,  as  committed  in  this  case, 
it  is  not  an  error  for  which  the  cause  will 
be  reversed  and  sent  back  for  a  new  trial." 
Perkins  v.  Marrs,  36  Colo.  2G2,  25  Pac. 
168. 

The  measure  of  damages  in  trover  was 
held  to  be  the  value  of  the  property  con- 
verted, at  the  time  of  its  conversion,  with 
legal  interest  upon  the  amount  from  such 
time.  Sylvester  v.  Craig,  18  Colo.  44,  31 
Pac.  387. 

Connecticut. 

In  this  state  the  general  rule  was  held 
applicable.  Lewis  v.  Morse,  20  Conn.  211. 
In  this  case  the  time  of  conversion  was  not 
shown,  and  therefore  the  plaintiff  was  re- 
quired to  take  only  the  value  of  the  prop- 
erty. 

In  White  v.  Webb,  15  Conn,  302,  the  fol- 
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lowing  rules  were  laid  down:  "In  actions 
of  trover  and  trespass,  for  property  taken 
and  converted  by  the  defendant,  where  there 
is  no  malicious  motive  on  the  part  of  the 
defendant,  but  he  takes  the  property  under 
a  claim  of  right,  and  the  real  dispute  is  as 
to  the  title,  the  rule  of  damages  is  the 
value  of  the  property  at  the  time  of  the 
conversion  or  taking,  and  interest  on  that 
sura  to  the  time  of  judgment.  If,  however, 
the  suit  is  brouglit  by  a  bailee  or  special- 
property  man,  against  the  general  owner, 
then,  the  plaintiff  can  recover  the  value  of 
Iris  special  property  only;  but  if  the  writ 
is  against  a  stranger,  then  he  recovers  the 
value  of  the  property  and  interest,  accord- 
ing to  the  general  rule;  and  holds  the  bal- 
ance beyond  his  own  interest,  in  trust  for 
the  general  owner." 

And  the  general  rule  was  applied  in  Ov- 
iatt  V.  Pond,  29  Conn.  479;  Clark  v.  Whit- 
aker,  19  Conn.  319,  48  Am.  Dec.  160;  Cur- 
tis V.  Ward,  20  Conn.  204;  Cook  v.  Loomis, 
26  Conn.  483.  The  same  was  held  in  Ihird 
V.  liubbell,  26  Conn.  389,  the  court  saying: 
"We  have  always  understood  that  the  rule 
of  damages  in  this  kind  of  action  is  the 
value  of  the  property  at  the  time  of  con- 
version, and  interest.  It  has  been  so  from 
the  first,  in  our  courts,  and  in  the  English 
courts,  with  a  slight  qualification  in  the 
case  of  sales  of  chattels  where  the  price  is 
paid  in  advance,  and  in  that  of  contracts 
for  the  delivery  of  stock." 

And  the  general  rule  was  applied  in  Mor- 
ey  V.  Hoyt,  62  Conn.  542,  19  Am.  Rep.  611, 
26  Atl.  127.  The  court  said:  "It  is  to  be 
observed  with  regard  to  this  class  of  prop- 
erty that  the  plaintiffs  were  not  seeking 
to  recover  its  value,  but  simply  the  dam- 
age they  had  suffered  by  reason  of  the  tak- 
ing and  detention;  and  that  the  property 
was  of  that  class,  so  far  as  we  can  see,  that 
has  no  value  for  use.  It  was  useful  only 
for  sale  or  for  consumption." 

Delaware. 

The  general  rule  was  followed  in  Vaughan 
v.  Webster,  6  Harr.   (Del.)  256. 

Florida. 

The  general  rule  was  followed  in  Moody 
V.  Caulk,  14  Fla.  50. 

In  an  action  of  conversion  for  a  quantity 
of  logs,  where  trees  had  been  cut  on  plain- 
tiff's ground,  it  was  held  that  the  conver- 
sion was  complete  only  when  the  logs  were 
removed;  and  plaintiff  was  entitled  to  re- 
cover the  value  at  the  time  and  place  of 
removal,  with  interest.  Skinner  v.  Pinney, 
19  Fla.  42,  45  Am.  Rep.  1. 

Georgia. 

Under  Ga.  Code,  §  3506,  requiring  the 
plaintiff  in  an  action  of  trover  to  elect 
whether  ho  will  accept  a  verdict  for  the 
property,  or  its  value,  or  whether  he  will 
demand  a  verdict  for  the  damages  alone,  or 
for  the  property  alone,  and  its  hire,  if  any, 
where  the  plaintiff  elected  to  take  «i  verdict 
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for  damages  alone,  it  was  beld  that  interest 
should  not  be  allowed.  Barnctt  v.  Thomp- 
son, 37  Ga.  335.  The  court  said:  "The 
.  Code  does  not  declare  that  the  plaintiff  shall 
recover  interest  on  the  proven  value  of  the 
property  as  part  of  his  damages;  that  may 
have  been  intentionally  omitted,  in  view 
of  the  fact  that  the  plaintiff  was  not  con- 
fined to  the  proven  value  of  the  property 
at  the  time  of  the  conversion,  but  was  al- 
lowed to  prove  its  highest  value  between  the 
conversion  and  the  trial.  In  other  cases 
where  the  damages  are  to  be  increased  by 
the  addition  of  interest,  it  is  so  expressly 
declared.** 

And  under  Ga.  Code,  §  5335,  providing  for 
a  choice  of  verdict  in  actions  of  trover,  it 
was  held  that  the  prevailing  party  had  the 
election  of  recovering  the  highest  value  of 
the  property,  between  the  conversion  and 
the  trial,  without  hire  or  interest,  or  of  re- 
covering the  value  at  the  time  of  the  con- 
version, with  interest  or  such  hire  as  he 
might  prove.  Bank  of  Blakely  v.  Cobb,  5 
Ga.  App.  289,  63  S.  E.  24. 

In  an  action  against  a  railroad  for  re- 
fusing to  deliver  goods,  it  was  held  that 
under  Ga.  Code,  §  3390,  providing  that  ver- 
dicts may  be  the  same  as  in  actions  of 
trover,  a  verdict  could  be  rendered  for  the 
value  of  the  property,  with  interest  there- 
on, in  the  nature  of  profits,  where  the  plain- 
tiff chose  that  form  of  recovery,  instead 
of  proceeding  for  the  Ijighest  proved  value. 
Macon  &  W.  R.  Co.  v.  Meador,  07  Ga.  672. 
The  court  said:  "Under  it  interest  is  re- 
coverable on  the  value  proved,  as  profits, 
if  a  recovery  is  not  sought  to  be  had  at 
the  highest  value  proved  at  any  time  be- 
tween the  conversion  and  trial.  Schley  v. 
Lyon,  6  Ga.  535;  Tuller  v.  Carter,  69  Ga. 
395;  Collier  v.  Lyons,  18  Ga.  648.  Here 
the  interest  is  recovered  instead  of  profits, 
and  under  the  rule  applicable  to  this  form 
of  pleading,  we  hold  that  if  the  recovery 
of  the  principal  does  not  exceed  the  alleged 
value  of  the  property  sued  for,  interest 
thereon  may  be  recovered  as  profits  with- 
out reference  to  the  value  of  profits  alleged 
in  the  writ." 

And  in  an  action  for  conversion  of  slaves, 
sold  by  the  defendant,  it  was  held  that  the 
measure  of  damages  was  the  purchase  mon- 
ey received  by  the  defendant,  with  inter- 
est, if  the  sale  was  for  a  fair  amount.  Dor- 
sett  T.  Frith,  25  Ga.  637. 

And  where  a  tenant  in  common  in  a  gold 
mine  used  more  than  his  share,  and  there 
was  no  proof  of  profits,  it  was  held  that  he 
was  bound  to  account  for  the  surplus,  with 
interest.  Huff  v.  McDonald,  22  Ga.  131,  68 
Am.  Dec.  487. 

Under  Ga.  Code,  §  3563,  similar  to  §  3506, 
supra,  it  was  held  that  where  the  plaintiff 
was  contented  to  recover  the  value  of  the 
property  at  the  time  of  its  conversion,  and 
proved  its  value  at  that  date  only,  he  would 
be  entitled  to  interest  at  the  time  of  trial; 
but  if  he  proved  its  highest  value  between 
the  time  of  conversion  and  the  trial,  the 
measure  of  damages  would  be  such  value, 
without  interest.  Tuller  v.  Carter,  supra. 
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And  where  a  buyer  of  cotton  took  the 
wrong  cotton,  and  the  owner  sued  in  assump- 
sit, it  was  held  that  the  measure  of  the  re- 
covery was  the  value*  of  the  cotton,  with  in- 
terest. Newton  Mfg.  Co.  v.  White,  53  Ga. 
395. 

In  Schley  v.  Lyon,  6  Ga.  630,  it  was  said: 
"The  general  rule  in  actions  of  trover  is 
that  the  measure  of  damages  will  be  the 
value  of  the '  property  at  the  time  of  the 
conversion,  with  interest  thereon  from  that 
time." 

In  an  action  of  trover,  a  verdict  finding 
for  the  plaintiff  the  property  in  controversy, 
with  certain  amounts  for  hire  and  interest, 
was  held  contrary  to  law  in  regard  to  in- 
terest. Newman  ▼.  Cross,  108  Ga.  776,  33 
S.  E.  641. 

In  an  action  for  the  conversion  of  a  mule 
and  for  the  recovery  of  hire,  a  verdict  find- 
ing a  specific  sum,  with  interest  thereon 
from  a  date  preceding  the  time  of  conver- 
sion, was  held  erroneous,  because  interest, 
.18  such,  WHS  not  recoverable,  and  if  it  were, 
tlie  time  of  accrual  did  not  begin  before  the 
conversion.  Martin  v.  Oslin,  94  Ga.  658,  19 
S.  E.  988. 

In  an  action  of  trover,  the  only  evidence 
was  the  value  of  the  property  at  the  date  of 
the  conversion.  It  was  held  that  the  jury 
niiglit  be  instructed  that  they  should  find 
for  the  plaintiff  the  amount  proved,  with 
interest  from  that  date  to  the  date  of  the 
trial.  Midville,  S.  &  R.  B.  R.  Co.  v.  Bruhl, 
117  Ga.  329,  43  S.  E.  717. 

In  an  action  of  trover  it  was  held  that  if 
the  plaintiff  elected  to  take  the  highest  value 
of  the  property  between  the  conversion  and 
the  trial,  and  made  proof  of  the  value  after 
the  conversion  and  up  to  the  time  of  trial, 
he  was  not  then  entitled  to  hire  or  to  inter- 
est. Jaques  v.  Stewart,  81  Ga.  81,  6  S.  E. 
815. 

Illinois. 

Tlie  general  rule  was  applied  in  Sturgea 
V.  Keith,  57  111.  451,  11  Am.  Rep.  28,  and 
in  Cassidy  v.  Elk  Grove  Land  &  Cattle  Co. 
58  111.  App.  39;  Morley  v.  Roach,  116  HI. 
App.  534;  Smyth  v.  Stoddard,  105  111.  App. 
510,  modified  on  another  point  in  203  111. 
424,  96  Am.  St.  Rep.  314,  67  N.  E.  980;  and 
in  Chapman  v.  Burt,  77  111.  337,  which  was 
an  action  against  an  attorney  for  convert- 
ing money  belonging  to  his  client,,  where 
there  was  unreasonable  delay  in  paying  it 
over;  and  in  Janeway  v.  Burton,  201  111. 
78,  66  N.  E.  337,  which  was  an  action  of 
trespass  for  conversion  of  property  taken 
under  writ  of  replevin;  also  in  Robinson  v. 
Alexander,  141  111.  App.  192,  which  was  an 
action  of  trover  for  conversion  of  furniture. 

Indiana. 

In  an  action  for  conversion  of  a  consign- 
ment of  goods,  it  was  held  the  jury  had  a 
riglit  to  add  interest  from  the  date  of  con- 
version. Kavannugh  v.  Taylor,  2  Ind.  App. 
602,  28  N.  E.  553. 
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In  an  action  for  conversion  of  a  note,  it 
was  held  that  the  measure  of  damages  was 
the  value,  with  interest  from  its  date.  Hub- 
bard V.  State  L.  Ins.  Co.  120  Iowa,  13,  105 
N.  W.  332.  The  court  said:  "It  is  further 
urged  that  the  judgment  is  excessive,  in  so 
far  as  it  includes  interest  on  the  note  from 
date  to  the  rendition  of  judgment,  it  not 
appearing  that  the  note  provided  for  the 
payment  of  interest;  but  the  court  was  jus- 
tified in  adding  interest  on  the  amount  of 
plaintiff's  damages  from  the  time  of  con- 
version, regardless  of  whether  the  note  pro- 
vided for  interest." 

And  where  an  attorney  used  money  of  his 
client  as  his  own,  it  was  held  he  was  liable 
for  interest  on  such  use.  Mansfield  v.  Wil- 
kerson,  20  Iowa,  482. 

And  where  there  was  no  claim  for  special 
damages,  it  was  held  that  in  nn  action  to 
recover  for  the  conversion  of  sheep,  the 
measure  of  damages  was  the  value  at  the 
time  of  the  conversion,  with  interest.  Cut- 
ter V.  Fanning,  2  Iowa,  580. 

In  an  actiim  against  an  agent  for  money 
secured  by  misrepresenting  that  he  had  paid 
a  greater  price  for  cattle  than  he  actually 
did,  where  the  court  awarded  10  per  cent 
interest  on  the  excess  of  the  amount  received 
over  the  amount  paid  out,  as  damages,  it 
was  held  erroneous,  as  the  rate  of  interest 
was  0  per  cent.  Vennum  v.  Gregory,  21 
Iowa,  32G.  The  court  said:  "And  although 
interest  was  allowed  in  this  case  as  dam- 
ages, it  was  not  competent  for  the  court  to 
allow  more  than  legal  rate,  6  per  cent." 

Kansas. 

In  an  action  for  conversion  of  a  stock  of 
merchandise,  the  plaintiff  wos  entitled  to 
recover  the  value  of  the  property  at  the 
time  of  conversion,  with  interest.  Simpson 
V.  Alexonder,  36  Kan.  225,  11  Pac.  171. 

But  in  an  action  to  recover  cattle  taken 
and  converted,  where  the  petition  gave  the 
number  of  cattle  and  average  value,  and  the 
damages  computed  thereby;  but  the  plain- 
tilT  made  no  claim  for  interest,  and  only  a 
portion  of  the  cattle  taken  and  converted 
were  of  the  value  charged,  it  was  held  that 
a  verdict  larger  than  such  value  was  erro- 
neous, although  the  amount  was  reached  by 
computing  interest.  Shepard  v.  Pratt,  10 
Kan.  209. 

Kentucky. 

In  trover,  it  was  held  that  the  measure 
of  damages  was  the  value  of  the  property 
at  the  time  of  conversion,  with  interest  to 
the  time  of  trial;  but  this  was  in  the  dis- 
cretion of  the  jury.  Sanders  v.  Vance,  7 
T.  B.  Mon.  209,  18  Am.  Dec.  167. 

So  in  Newcomb-Buchanan  Co.  v.  Baskett, 
14  Bush,  G58. 

Louisiana. 

In  an  action  for  conversion,  it  was  held 
the  measure  of  damages  was  the  value  of 
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the  property  converted,  with  interest.  Cham- 
berlain v.  Worrell)  38  La.  Ann.  347. 

In  an  action  against  an  attorney  for  mon- 
ey, where  the  means  of  liquidating  the  bal- 
ance was  in  the  hands  of  defendant,  it  was 
held  that  interest  should  be  allowed  from 
tlte  date  of  judicial  demand,  under  Jal.  Civ. 
Code,  art.  2984,  providing  that  an  attorney 
is  answerable  for  interest  on  anv  sum  re- 
maining in  his  hands  from  the  day  he  be- 
comes a  defaulter,  for  delay  in  paying  it 
over.    Dwight  v.  Simon,  4  La.  Ann.  400. 

In  an  action  against  an  administrator  to 
compel  an  accounting,  it  was  held  that  those 
who  converted  property  of  others  to  their 
own  use  were  in  bad  faith;  but  when  the 
sale  had  been  fair,  and  the  full  market  value 
obtained,  the  price,  with  interest  from  the 
date  of  the  sale,  was  the  measure  of  dam- 
ages, and  this  rule  was  not  affected  by  the 
subsequent  rise  or  fall  of  the  thing  sold. 
Badillo  v.  Tio,  7  La.  Ann.  487. 

In  an  action  for  conversion  of  bonds,  it 
was  held  that  in  Louisiana  the  damages 
could  be  assessed  by  the  court  in  the  first 
instance,  or,  as  in  this  case,  by  the  appel- 
late court;  and  under  the  practice  here,  tnat 
all  interest  recoverable,  due  from  the  day 
of  final  judgment,  formed  part  of  the  dam- 
ages. New  Orleans  Draining  Co.  V.  De  Li- 
zard!, 2  La.  Ann.  281.  In  tiiis  case  it  was 
held  that  defendants  must  account,  as  of 
this  day,  for  the  par  value  of  the  bonds, 
and  for  the  sums  charged  in  their  accounts 
for  dividends  or  interest,  and  for  commis- 
sion allowed  them  on  the  sale  of  those  bonds. 

Maine. 

In  trover,  the  measure  of  damages  is  the 
value  of  the  property  converted,  with  in- 
terest from  that  time.  Robinson  v.  Bar- 
rows, 48  Me.  186,  Hayden  v.  Bartlett^  35  Me. 
203. 

Maryland. 

In  trover,  the  measure  of  damages  is  the 
value  of  the  chattels  at  the  time  of  conver- 
sion, with  legal  interest  thereon  up  to  the 
date  of  the  verdict.  Swartz  v.  Gottlieb- 
Bauern-Schmidt-Straus  Brewing  Co.  109  Md. 
393,  71  Atl.  854;  Heinekamp  v.  Beaty,  74 
Md.  388,  21  Atl.  1098,  22  Atl.  07;  Hopper 
V.  Haines,  71  Md.  64,  18  Atl.  29,  20  Atl. 
159-  ThonuiB  v.  Stcrnheimer,  29  Md.  268. 

Massachusetts. 

The  general  rule  was  applied  in  Kennedy 
V.  Whitwell,  4  Pick.  466.  This  was  for  gin 
sold  by  defendant  to  plain ti(T,.  where  the 
price  was  paid,  but  the  goods  were  not  de- 
livered. 

So,  where  a  city  appropriated  gravel  to 
its  own  use,  without  right.  Hunt  v.  Boa- 
ton,  183  Mass.  303,  G7  N.  E.  244. 

And  where  the  vendor  on  conditional  sale 
brought  an  action  against  a  third  party  for 
conversion,  after  payment  of  a  certain  sum 
in  instalments,  it  was  held  that  the  measure 
of  damages  was  tlie  value  of  the  property, 
with  interest  from  the  time  of  conversion. 
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Angler  ▼.  Taunton  Paper  Mfg.  Co.  1  Gray, 
621,  61  Am.  Dec.  43G. 

And  in  an  action  for  conversion,  where 
property  was  held  under  a  contract  of  con- 
ditional sale,  it  was  held  tliat  the  plain tifT 
could  recover  the  value  at  the  time  of  con- 
version, with  interest  from  that  date  to  the 
date  of  verdict.  Lorain  Steel  Co.  v.  Norfolk 
&  B.  Street  R.  Co.  187  Mass.  500,  73  N.  E. 
646. 

In  trover  by  a  mortgagee,  where  property 
was  sold  to  strangers,  the  damages  were  the 
value  of  the  property  and  interest  from  the 
lime  of  sale  by  the  defendant.  Barry  v. 
Bennett,  7  Met.  354. 

For  conversion  of  a  Iwnd  hearing  4  per 
cent  interest,  it  was  held  that  an  ordinary 
*  rate  of  interest  should  l)c  allowed,  after  the 
plaintiff  acqnire<l  a  claim  for  money  against 
the  defendant.  Scollans  v.  E.  H.  Rollins  & 
Sons,  179  Mass.  34G,  88  Am.  St.  Rep.  386, 
60  N.  E.  983. 

And  where  an  officer  took  a  note  from  a 
person  arrested,  and  retained  it  until  tlio 
maker  of  the  note  had  become  insolvent,  it 
was  lield  the  measure  of  damages  was  tlie 
value  of  the  note  at  the  time  of  conversion, 
with  interest  thereafter.  King  v.  Ham,  0 
Allen,  298. 

And  in  an  action  against  promoters  of  a 
corporation  for  the  value  of  certain  stock 
which  the  defendants  did  not  tender,  it  was 
held  that  defendants  should  be  charged  with 
interest  from  the  time  the  value  of  the  stock 
was  fixed,  on  the  same  principle  as  damages 
for  wrongful  conversion  of  personal  prop- 
erty. Kast  Tennessee  Land  Co.  v.  Leeson, 
18.3  Mass.  37,  66  N.  E.  427. 

In  Greenfield  Bank  v.  Leavitt,  17  Pick.  1, 
28  Am.  Dec.  268,  it  was  held  that  in  trover 
the  measure  of  damages  was  generally  the 
value  of  the  property  converted,  with  inter- 
est from  that  time;  and  if  the  property* was 
restored,  this  should  be  credited;  but  if  the 
restoration  was  obtained  by  an  offer  of  re- 
ward, this  amount,  with  interest,  was  to  be 
deducted  from  the  value  of  the  property  rc- 
store^l. 

In  Cutting  v.  Grand  Trunk  R.  Co.  13  Al- 
len, 381,  which  was  an  action  against  a  com- 
mon carrier,  it  was  said:  "The  general  rule 
is  well  settled  in  this  commonwealth  that, 
in  an  action  of  trover,  the  measure  of  dam- 
ages is  the  market  value  of  the  goods  at  the 
time  of  the  conversion,  and  interest  thereon, 
even  if  the  defendant  has  since  sold  the 
goods  at  a  hig^her  price." 

Michigan. 

In  Winchester  v.  Craig,  33  Mich.  205,  it 
was  said:  "The  general  rule  undoubtedly 
is.  in  ordinary  cases,  that  the  full  value  of 
the  property  at  the  time  and  place  of  its 
conversion,  together  with  interest  thereon, 
is  the  correct  measure  of  damages  in  actions 
of  trover;  yet,  as  was  said  in  Northrup  v. 
McGill,  27  Mich.  238,  'this  rule  yields,  when 
the  facts  require  it,  to  the  principle  on 
which  the  rule  itself  rests;  namely,  that 
the  recovery  in  trover  ought  to  be  commen- 
surate, and  only  commensurate,  with  the 
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injury,  whether  that  injury  be  greater  or 
less  in  extent  than  the  full  value  of  the 
property  and  interest.' " 

The  general  rule  was  applied  in  an  action 
for  cutting  down  timber,  and  converting  it 
into  logs.  Ripley  v.  Davis,  15  Mich.  75,  90 
Am.  Dec.  262. 

And  in  an  action  of  trover  for  wheat,  it 
was  held  the  damages  were  the  price  it  was 
worth  at  the  time  it  was  demanded  bv  the 
plaintiff's  guardian,  and  interest  on  that 
sum  to  the  date  of  judgment.  Rough  v. 
Womer,  76  Mich.  375,  43  N.  VV.  573. 

In  an  action  for  conversion  of  horses  and 
other  livery  property,  the  cash  value  of  the 
property,  with  interest  from  the  time  of 
conversion,  was  allowed,  where  no  special 
circumstances  required  a  different  rule.  Al- 
len v.  Kinyon,  41  Mich.  281,  1  N.  W.  803. 

Where  parents  mortgaged  the  daughter's 
piano,  and  it  was  taken  from  them  by  the 
mortgagee,  and  the  daughter  replevied  it, 
and  judgment  was  rendered  in  favor  of  the 
father  and  mother,  and  also  in  favor  of  the 
daughter;  but  the  piano  remained  in  posses- 
sion of  mortgagee,  and  the  daughter  sued 
the  officer  for  the  value  and  the  damages,  it 
was  held  that  she  could  recover  only  the 
value,  with  interest.  Blaisdell  y.  Scally,  84 
Mich.  149,  47  N.  W.  585. 

Minnesota. 

The  general  rule  was  applied  in  Derby  v. 
Gallup,  5  Minn.  110,  Gil.  85;  Zimmerman 
V.  Lamb,  7  Minn.  421,  Gil.  330;  Jones  v. 
Rahilly,  10  Minn.  322,  Gil.  283. 

And  where  logs  were  wrongfully  cut  and 
sold  to  another  party,  who  sold  them  at  a 
certain  place,  and  the  logs  were  greatly  en- 
hanced in  value,  it  was  held  that  the  meas- 
ure of  damages  for  conversion  was  the  Value 
of  the  logs  at  the  place  and  time  of  conver- 
sion by  the  defendant,  with  interest  from 
that  date.  Nesbitt  v.  St.  Paul  Lumber  Co. 
21  Minn.  491. 

Missouri. 

In  an  action  for  conversion,  it  was  held, 
under  Mo.  Rev.  Stat.  1889,  §  2803,  provid- 
ing that  the  jury,  on  the  trial  of  an  inquisi- 
tion of  damages,  may,  if  they  think  fit,  give 
damages  in  the  nature  of  interest  over  and 
above  the  value  of  goods  at  the  time  of  con- 
version, that  interest  was  discretionary  with 
the  jury.  Vermillion  v.  LeClare,  89  Mo.  App. 
55;  Bigler  v.  Leonori,  103  Mo.  App.  131,  77 
S.  W.  324;  Meyer  v.  Phoenbc  Ins.  Co.  95  Mo. 
App.  721,  09  S.  W.  039  (this  was  under  Mo. 
Rev.  Stat.  1889,  §  2809;  it  was  further  held 
that  a  claim  for  interest  must  be  made  in 
the  petition)  ;  Thomas  Mfg.  Co.  v.  Huff,  02 
Mo.  App.  124;  Kamerick  v.  Castleman,  29 
Mo.  App.  058;  Watson  v.  Harmon,  85  Mo. 
443;  Davis  v.  Fairclough,  03  Mo.  01; 
Charles  v.  St.  Louis  &  I.  M.  R.  Co.  58  Mo. 
458. 

In  Wheeler  v.  McDonald,  77  Mo.  App.  213, 
it  was  held  that,  under  Mo.  Rev.  Stat. 
§  4430,  providing  that  a  jury  may  give  dam- 
ages in  the  nature  of  interest  over  and  above 
the  value  of  the  goods  at  the  time  of  the 
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oonveraioo,  a  direction  to  the  jury  to.  give 
interest  >vou1d  have  been  improper;  and 
where  the  case  was  submitted  to  the  court 
without  the  jury,  a  finding  of  law  that  the 
plaintiff  was  entitled  to  interest  from  the 
date  of  the  conversion  was  held  to  be  erro- 
neouSi  as  under  this  statute  the  question  of 
interest  was  discretionary. 

And  interest  was  held  discretionary  un- 
der this  statute,  in  State  ex  rel.  Roberts  v. 
Hope,  121  Mo.  34,  26  S.  W.  893.  The  court 
said :  "Aside  from  statutory  enactment  au- 
thorizing it,  there  are  many  authorities 
which  hold  that  upon  a  recovery  by  plain- 
tilT  in  actions  for  the  conversion  of  chat- 
tels, interest  on  their  value  should  be  al- 
lowed from  tlie  time  they  are  taken."  Bak- 
er v.  Kansas  City,  C.  &  S.  R.  Co.  52  Mo. 
App.  G02;  Carson  v.  Smith,  133  Mo.  606,  34 
S.  W.  855.  In  the  latter  case  the  court 
said,  as  a  general  rule,  interest  is  allowed 
on  the  full  value  of  the  property  at  the 
date  of  conversion;  but  in  this  state  it  is 
controlled  by  statute,  which  leaves  it  dis- 
cretionary with  the  jury. 

In  Hawkins  v.  Kansas  City  Hydraulic 
Press  Brick  Co.  63  Mo.  App.  64,  it  was  held 
that  it  was  discretionary  with  the  jury  to 
allow  interest  at  the  time  of  conversion, 
and  a  mandatory  instruction  was  held  im- 
proper. 

Under  Mo.  Rev.  Stat.  1889,  §  4430,  au- 
thorizing interest  in  an  action  for  conver- 
sion, it  was  held  that  the  petition  should 
ask  for  interest,  and  interest,  if  allowed, 
should  be  calculated  from  the  date  of  con- 
version or  wrongful  delivery  of  lumber,  and 
not  from  the  date  it  was  received  by  a  car- 
rier at  the  shipping  point.  Horner  v.  Mis- 
souri P.  R.  Co.  70  Mo.  App.  286. 

In  Schultz  V.  Christman,  9  Mo.  App.  588, 
it  was  held  that  where  a  jury  was  author- 
ized, in  a  case  of  unliquidated  damages,  to 
allow  interest  in  an  action  for  wrongful 
conversion  and  conspiracy,  interest  should 
be  estimated  by  the  jury,  and  found  as  a 
part  of  the  damages  assessed. 

In  an  action  for  wrongful  taking  and  car- 
rying away  merchandise,  it  was  held  that 
tlie  damages  were  the  value  of  the  goods 
taken,  with  interest  from  the  time  they 
were  taken,  and  also  exemplary  damages. 
Freidenheit  v.  Edmundson,  36  Mo.  226,  88 
Am.  Dec.  141. 

In  Spencer  v.  Vance,  67  Mo.  427,  the  rule 
of  damages  for  the  wrongful  taking  of  goods 
was  held  to  be  the  market  value  at  the 
time,  and  not  the  price  paid  for  them,  or 
at  which  they  were  sold;  and  in  trover  the 
measure  of  damages  was  the  value  of  the 
property  at  the  time  of  conversion,  with  in- 
terest up  to  the  time  of  trial. 

In  an  action  for  conversion  of  a  slave,  it 
was  held  that  plaintiff  was  entitled  to  in- 
terest on  the  assessed  value,  and  not  to  dam- 
ap:es.eauivalent  to  his  hire,  ns  the  action 
afTirmed  the  act  of  the  defendant  in  convert- 
ing.   Polk  V.  Allen,  19  Mo.  467. 

Montana. 

In  Randall  v.  Greenhood,  3  Mont.  506.  an 
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action  to  recover  the  value  of  goods  con- 
verted, it  was  held  that  interest  would  not 
be  allowed.  The  court  said:  "The  claim 
and  demands  upon  which  interest  is  allowed 
depend  entirely  upon  the  statute.  This 
claim  or  demand  of  respondent  against  ap- 
pellants is  not  of  the  kind  upon  which  in- 
terest can  be  allowed  until  after  judgment. 
See  Code  Stats.  497,  §  2." 

-  Nebraska. 

In  Bennett  v.  McDonald,  59  Neb.  234,  80 
N.  W.  826,  the  measure  of  dauinges  was  held 
to  be  the  value  of  the  property  at  the  time 
of  the  conversion,  with  interest. 

Nevada. 

In  O'Meara  v.  North  American  Min.  Co. 
2  Nev.  112,  it  was  held  that  the  measure  of 
damages  was  the  value  of  the  property  at 
the  time  of  conversion,  with  interest  from 
that  time  to  the  time  of  trial. 

In  Boy  Ian  v.  Huguet,  8  Nev.  345,  in  an  ac- 
tion for  conversion  of  mining  stock,  it  was 
said:  ''It  seems  to  us  clear  that  any  rule 
of  damages  by  which  the  wrongdoer  is  made 
to  pay  more  than  the  value  of  the  property 
when  it  is  first  converted,  whether  in  tiie 
shape  of  interest  or  money  realized  by  a  sale 
or  otherwise,  is  founded  upon  the  same  prin- 
ciple as  that  which  allows  the  highest  fair 
market  price  at  any  date  between  the  time 
when  the  owner  is  dispossessed  and  the 
trial." 

New  Hampshire. 

The  general  rule  was  held  applicable  in 
Chauncy  v.  Yea  ton,  1  N.  H.  151. 

And  in  an  action  for  trespass  and  conver- 
sion of  bark,  it  was  held  the  measure  of 
damages  was  the  highest  market  value  at 
the  place  of  conversion,  with  interest  from 
the  time  of  taking.  Adams  V.  Blodgett,  47 
N.  H.  219,  90  Am.  Dec.  669. 

New   York. 

In  Prince  v.  Conner,  69  N.  Y.  608,  it  was 
held  that  the  measure  of  damages  was  the 
value  of  the  goods  at  the  time  of  taking, 
with  interest. 

In  Devlin  v.  Pike,  5  Daly,  85,  the  rule 
was  stated:  "That  in  actions  for  the  breach 
of  an  agreement  to  return  or  replace  prop- 
erty, or  to  deliver  it,  where  the  price  has 
been  .paid,  or  for  the  converting  of  it,  in 
cases  where  there  is  no  ground  for  exem- 
plary damages,  the  measure  of  damages  is 
a  question  of  law,  the  plaintiff's  recovery  be- 
ing limited  to  what  will  compensate  him  for 
the  loss  sustained;  that  in  all  cases  he  is 
entitled  to  recover  the  value  of  the  proper- 
ty at  the  time  of  the  breach,  or  of  tne  con- 
version, with  interest  up  to  the  day  of  the 
trial,  as  his  additional  damages." 

The  general  rule  was  held  to  apply  in 
Flagler  v.  Hearst,  91  App.  Div.  12,  86  N.  Y. 
Supp.  308;  Einstein  v.  Dunn,  61  App.  Div. 
195,  70  N.  Y.  Supp.  520,  affirmed  in  ]71  N. 
Y.  048,  63  N.  E.  3116;  Willard  v.  Bridge,  4 
Barb.  361 ;  Cutler  v.  James  Goold  Co.  7  N. 
Y.  S.  R,  106;  Ormsby  v.  Vermont  Copper 
Min.  Co.  56  N.  Y.  623;  Tyng  v.  Commercial 
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Wtrehouse  Co.  58  N.  Y.  308;  Mechanics' 
k  T.  Bank  v.  Farmers'  ft  M.  Nat.  Bank, 
60  N.  Y.  40;  Prince  v.  Conner,  supra;  Alex- 
ftiider  V.  Osborn,  21  N.  Y.  Week.  Dig.  298; 
Roberts  v.  Berdell,  61  Barb.  37,  affirmed 
in  52  N.  Y.  644;  Bissell  y.  Hopkins,  4  Cow. 
53;  Dillenback  y.  Jerome,  7  Cow.  294;  New 
York  Guaranty  &  Indemnity  Co.  y.  Flynn, 
65  Barb.  365;  Wilson  y.  Conine,  2  Johns. 
280;  Wehle  y.  Butler,  3  Jones  &  S.  1,  43 
How.  Pr.  5;  Stevens  y.  Low,  2  Hill,  132; 
Hyde  y.  Stone,  7  Wend.  354,  22  Am.  Dec. 
582;  Booth  y.  Powers,  66  N.  Y.  22;  People 
T.  Gasherie,  9  Johns.  71,  6  Am.  Dec.  203. 

And  where  saw  logs  were  converted  into 
boards,  it  was  held  that  the  plaintiff  was 
entitled  to  recover  the  value  oi  the  boards, 
and  interest  on  the  value  thus  ascertained. 
Baker  v.  Wheeler,  8  Wend.  505,  24  Am.  Dec. 
66. 

And  in  an  action  for  conversion  of  stock, 
it  was  held  that,  on  the  refusal  to  pay  its 
value  on  demand,  the  plaintiff  was  entitled 
to  recover  its  value,  with  interest.  Ander- 
son v.  Nicholas,  28  N.  Y.  600. 

And  in  an  action  of  trover  to  recover  the 
value  of  a  barge,  it  was  held  that  interest 
on  the  yalue  at  the  time  of  the  injury  was 
properly  directed  to  be  allowed.  Andrews 
v.  Durant,  18  N.  Y.  496.  The  court  said: 
'^t  is  as  necessary  a  part  of  complete  in- 
demnity as  the  value  itself.  There  is  no 
sense  in  the  idea  that  interest  is  any  more 
in  the  discretion  of  the  jury  than  the  value." 
And  in  an  action  by  a  mortgagee  against 
a  chattel  mortgagor  for  wrongfully  taking 
possession  of  hotel  silverware,  and  for  an 
mjunction,  where  the  purchase-money  notes 
drew  interest,  it  was  held  that  the  plaintiff 
yras  entitled  to  interest  as  damages  to  the 
time  of  actual  return  of  the  property.  Earle 
y.  Gorham  Mfg.  Co.  2  App.  Div.  460,  37  N.  Y. 
Supp.   1037. 

And  where  a  yacht  was  converted,  and, 
after  the  action  for  conversion,  was  returned, 
it  was  held  that  plaintiff  was  entitled  to  in- 
terest on  the  yalue  from  the  time  of  con- 
version to  the  time  of  trial,  subject  to  set- 
off of  the  yalue  at  the  time  of  return,  with 
interest  to  the  time  of  trial.  Flagler  v. 
Hearst,  91  App.  Div.  12,  86  N.  Y.  Supp.  308. 
And  where  the  plaintiff  was  put  to  extra 
expense,  it  i^as  held  that  he  could  recover 
the  value  of  the  property  and  reasonable  al- 
lowance for  expense  caused,  in  addition  to 
the  value  .  of  the  property,  with  interest. 
McDonald  t.  North,  47  Barb.  530.  The  ex- 
tra trouble  was  hunting  for  lost  hogs. 

In  an  action  against  a  purchaser  from  a 
jnnk  dealer  of  stolen  goods,  it  was  held 
that  the  plaintiff  was  entitled  to  interest  on 
recovery  from  the  time  the  goods  were  dis- 
posed of  by  the  defendant.  Pease  v.  Smith, 
5  Lans.  519. 

And  in  an  action  against  an  executor  for 
eonverting  money,  it  was  held  that  interest 
should  be  allowed,  on  the  ground  that  the 
mle  would  apply  as  in  trover,  and  that  a  per- 
ion  who  converted  money  to  his  own  use 
should  pay  interest.  People  y.  Gasherie, 
•npra. 

In  Wilson  V.  Troy,  135  N.  Y.  104,  18 
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L.R.A.  449,  31  Am.  St.  Rep.  817,  32  N.  E. 
44,  the  court  said :  ''The  principle  that  the 
right  to  interest  in  such  cases  was  in  the 
discretion  of  the  jury  was,  however,  grad- 
ually abandoned,  and  now  the  rule  is  that 
the  plaintiff  is  entitled  to  interest  on  the 
value  of  property  converted  or  lost  to  the 
owner  by  a  trespass  as  matter  of  law.  The 
reason  given  for  the  rule  is  that  interest  is 
as  necessary  a  part  of  a  complete  indemnity 
to  the  owner  of  the  property  as  the  value  it- 
self; and  in  fixing  the  damages,  is  not  any 
more  in  the  discretion  of  the  jury  than  the 
value." 

North  Carolina. 

In  an  action  by  the  owner  of  property 
sold  on  conditional  sale  against  a  chattel 
mortgagee  for  conversion,  it  was  held  that  if 
the  date  of  the  conversion  had  been  found 
by  the  verdict,  the  jury,  in  their  discretion, 
could  have  allowed  interest,  under  the  N.  C. 
Code,  §  530,  providing  that  a  judgment  not 
on  contract  shall  bear  interest  until  paid. 
Lance  y.  Butler,  135  N.  C.  419,  47  N.  K 
488. 

Oklahoma. 

in  an  action  for  conversion  of  personal 
property,  it  was  held  that,  under  Oklahoma 
Statutes,  1893,  §  2640,  providing  that  detri- 
ment caused  by  the  wrongful  conversion  of 
personal  property  is  presumed  to  be  the  val- 
ue of  the  property  at  the  time  of  conversion, 
with  interest  from  that  time,  interest  was  a 
matter  of  right.  Drumm-Flato  Commission 
Co.  y.  Edmisson,  17  Okla.  344,  87  Pac.  311. 

Oregon. 

For  conversion  of  a  hop  house,  where  the 
article  was  returned  and  accepted  by  plain- 
tiff, it  was  held  the  measure  of  damages 
was  the  value  of  the  property  at  the  time 
of  the  conversion,  with  interest  to  the  time 
of  trial,  less  its  value  when  returned,  with 
interest  from  that  date.  Eldridge  v.  Hoefer, 
45  Or.  239,  77  Pac.  874. 

For  conversion  of  stock,  it  was  held  that 
interest  was  not  recoverable  as  such,  on  an 
unliquidated  claim,  until  the  amount  was 
ascertained;  but  that,  in  an  action  of  tro- 
ver, it  was  allowed  on  the  value  of  the  ar- 
ticle converted,  not  as  interest,  but  as  an 
item  of  damages ;  and  the  owner  could  recov- 
er it  as  a  part  of  the  damages  suffered  by 
him.  Durham  v.  Commercial  Nat.  Bank,  45 
Or.  385,  77  Pac.  902. 

Pennsylvania. 

•  ^ 

The  general  rule  was  held  applicable  in 
Agnew  V.  Johnson,  22  Pa.  471,  62  Am.  Dec. 
303. 

In  a  special  case  the  jury  might  give  more 
than  mere  interest  as  damages.  Backens- 
toss  v.  Stabler,  33  Pa.  251,  75  Am.  Dec.  592. 

And  in  Hill  v.  Canfield,  56  Pa.  454,  it  was 
said:  "It  has  not  been  an  unusual  thing  in 
practice,  to  allow  damages  beyond  the  ac- 
tual value  of  the  goods  converted,  and  in- 
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terest;  although  the  general  rule  undoubted- 
ly is  the  value  of  the  goods  and  intereat." 

Rhode  Island. 

In  an  action  of  trover  against  two,  where 
one  had  made  partial  satisfaction,  it  was 
held  that  the  measure  of  damages  against 
the  other  was  the  value  of  the  goods,  with 
interest  from  the-  time  of  conversion,  sub- 
ject to  the  credit  received.  Heyer  Bros.  v. 
Carr,  6  R.  I.  45. 

South  Carolina. 

The  general  rule  was  held  applicable  in 
Banks  v.  Hatton,  1  Nott.  &  M'C.  221. 

■  In  an  action  for  the  conversion  of  a  slave, 
the  measure  of  damages  was  held  to  be  the 
value  of  the  slave  at  the  time  of  conversion, 
with  interest  from  then  until  the  trial,  or 
hire  until  his  death.  Bumey  v.  Pledger,  3 
Rich.  L.  191,  following  Kid  v.  Mitchell,  1 
Nott  &  M*C.  334,  9  Am.  Dec.  702;  Hatton 
V.  Banks,  1  Nott  &  M'C.  223,  note. 

Where  the  thing  converted  was  reduced 
to  money  by  the  defendant,  the  smallest 
measure  of  damages  is  always  the  amount 
received  from  the  conversion,  with  interest 
from  the  time  of  conversion.  Ewart  v.  Kerr, 
2  McMull.  L.  141. 

But  in  Daub  v.  Martin,  2  Bay,  193,  it  was 
held  that,  in  an  action  of  debt  on  a  judg- 
ment in  trover,  it  was  not  the  usage  and 
practice  to  allow  interest  on  damages. 

Texas. 

In  some  cases  the  general  rule  was  held 
applicable.  Muse  v.  Burns,  3  Tex.  App.  Civ. 
Cas.  (Willson)  99;  Smith  v.  Bates  (Tex. 
Civ.  App.)  27  S.  W.  1044;  Harris  v.  Fin- 
berg,  46  Tex.  80;  Wallace  v.  Finberg,  46 
Tex.  48 ;  Anderson  v.  Larremore,  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  632;  Daugherty  v. 
Lady  (Tex.  Civ.  App.)  73  S.  \\\  837;  Hatch- 
er V.  Pelham,  31  Tex.  201 ;  Carter  v.  Roland, 
53  Tex.  540;  Grimes  v.  Watkins,  59  Tex.  133; 
First  Nat.  Bank  v.  Cleveland,  36  Tex.  Civ. 
App.  476,  82  S.  W.  337;  Texarkana  Water 
Co.  v.  Kizer  (Tex.  Civ.  App.)  83  S.  W.  913. 

In  order  to  recover  interest  in  an  action 
for  conversion,  it  should  be  demanded  in  the 
complaint.  Texarkana  Water  Co.  v.  Kizer, 
supra. 

In  Pridgin  v.  Strickland,  8  Tex.  427,  68 
Am.  Dec.  124,  it  was  said:  "And  there  can 
be  no  doubt  that  it  may  safely  be  assumed 
that  the  old  rule  in  the  action  of  trover,  that 
the  value  of  the  thing  at  the  time  of  conver- 
sion, and  interest  thereon  up  to  the  judg- 
ment, if  not  entirely  abolished,  has  .been 
subjected  to  so  many  exceptions  as  to  leave 
it  not  worth  preservation,  and  the  amount 
of  the  damage  will  vary  according  to  the 
particular  property  to  which  it  may  be  ap- 
plied." 

In  an  action  against  an  agent  for  not  pay- 
ing money  collected  by  him,  it  "was  held  that 
interest  eo  nomine  was  not  to  be  recovered, 
but  as  damages.  The  court  should  have 
left  the  question  of  interest  to  the  discre- 
tion of  the  jury.  But  it  was  held  that,  un- 
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der  the  evidence,  the  verdict  would  not  have 
been  different.    Close  v.  Fields,  13  Te;c.  623. 

The  measure  of  damages  in  an  action  for 
the  conversion  of  mone^  was  held  to  be  the 
legal  interest  from  the  time  of  conversion. 
Commercial  &  Agri.  Bank  v.  Jones,  18  Tex. 
811.  It  was  said  that  the  rule  was  difler- 
ent  in  conversion  of  other  personal  prop- 
erty; there  the  question  of  interest  would 
be  in  the  discretion  of  the  jury;  *'but  in  a 
suit  for  the  conversion  of  money,  if  dam- 
ages are  allowed  at  all,  it  must  be  in  the 
form  of  interest." 

In  Moore  v.  King,  4  Tex.  Civ.  App.  397, 
23  S.  W.  484,  it  was  held  that  interest  was 
not  always  adequate  compensation  for  the 
damages  sustained. 

Vermont. 

The  general  rule  was  held  applicable  in 
Crumb  v.  Oakes,  38  Vt.  566 ;  Thrall  v.  La- 
throp,  30  Vt.  307,  73  Am.  Dec.  306;  Grant 
V.  King,  14  Vt.  367. 

And  where  defendant  applied  plaintiff's 
personal  property  and  the  income  from  land 
to  his  own  use,  instead  of  to  the  discharge 
of  a  recognizance,  it  was  held  to  be  a  fraud- 
ulent misappropriation  of  the  funds,  and  he 
was  held  liable  for  interest  on  the  value 
from  the  time  that  plaintiff  had  paid  the 
amount  due  on  the  recognizance.  Crane  v. 
Thayer,  18  Vt.  162,  46  Am.  Dec.  142. 

West  Virginia. 

The  general  rule  w^s  applied  in  Cecil  v. 
Clark,  49  W.  Va.  459,  39  S.  E.  202. 

Wisconsin. 

In  some  cases  the  general  rule  was  held 
to  apply.  Arpin  v.  Burch,  68  Wis.  619,  32 
N.  W.  681 ;  Tenney  v.  State  Bank,  20  Wis. 
153. 

But  where  the  real  damage  for  wrongful 
detention  of  personal  property  was  the  val- 
ue of  the  use,  it  was  held  that  this  rule 
would  be  applied  instead  of  interest.  Wil- 
liams V.  Phelps,  16  Wis.  81. 

In  Ingram  v.  Rankin,  47  Wis.  406,  32  Am. 
Rep.  762,  2  N.  W.  765,  it  was  said:  "The 
rule  fixing  the  measure  of  damages  in  ac- 
tions for  breaches  of  contracf  for  the  de- 
livery of  chattels,  and  in  all  actions  for 
the  wrongful  and  unlawful  taking  of  chat- 
tels, whether  such  as  would  formerly  have 
been  denominated  trespass  de  bonis  or  tro- 
ver, at  the  vjalue  of  the  chattels  at  the  time 
when  delivery  ought  to  have  been  made,  or 
at  the  taking  or  conversion,  with  interest, 
is  certainly  founded  upon  principle.  It  har- 
monizes with  the  rule  which  restricts  the 
plaintiff  to  compensation  for  his  loss,  and 
is  as  just  and  equitable  as  any  other  gen- 
eral rule  which  the  courts  have  been  able 
to  prescribe,  and  has  greatly  the  advantage 
of  certainty  over  all  others'" 

h.  Wrongful  levy. 

In  actions  for  damages  for  wrongful  levy 
on  plaintiff's  property,  and  for  converting 
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the  same,  the  general  rule  is  the  same  as  in 
actions  of  trover  and  conversion;  that  is, 
the  plaintiff  is  entitled  to  the  value  of  the 
property  at  the  time  of  taking,  with  inter- 
est from  that  time.  In  Montana  interest 
was  denied. 

Federal  cases. 

The  general  rule  was  held  to  apply  in  fa- 
vor of  the  holder  of  goods  hy  virtue  of  a 
respondentia  bond,  with  an  assignment  of  a 
bill  of  lading.  Pacific  Ins.  Co.  v.  Conard, 
Baldw.  138,  Fed.  Cas.  No.  10,647. 

Arkansas. 

Where  goods  were  wrongfully  seized  and 
sold  under  an  attachment,  the  measure  of 
damages  was  held  to  be  the  value  at  the 
time  of  seizure,  with  interest  from  that 
date.  Perkins  v.  Ewan,  66  Ark.  175,  40 
S.  W.  569;  Blass  v.  Lee,  55  Ark.  329,  18  S. 
W.  186. 

And  in  an  action  of  trespass  against  a 
sheriff  for  levying  execution  on  plaintiff's 
property,  it  was  held  that  it  was  discre- 
tionary with  the  jury  to  allow  interest,-  and 
an  instruction  directing  them  to  allow  in- 
terest was  held  erroneous.  Crow  y.  State, 
23  Ark.  684. 

California. 

The  general  rule  was  followed  in  Cassin 
V.  Marshall,  18  Cal.  689;  Phelps  v.  Owens, 
11  Cal.  22;  Schmidt  v.  Nunan,  63  Cal.  371. 

In  an  action  to  recover  damages  for  con- 
version of  personal  property  levied  on  under 
an  attachment,  the  finding,  as  a  conclusion 
of  law,  that  the  plaintiff  was  entitled  to  re- 
cover of  the  defendant  a  certain  sum  of 
$700,  with  interest,  was  held  sufficient,  al- 
though the  court  did  not  expressly  say  that 
the  plaintiff  was  thereby  damaged  in  the 
sum  of  $700;  but  from  the  facts  found  it 
necessarily  followed  that  the  damage  ac- 
crued to  plaintiff.  McCray  v.  Burr,  125  Cal. 
636,  58  Pac  203. 

And  in  an  action  for  taking  and  detain- 
ing certain  personal  property,  it  was  held 
that  the  measure  of  damages  for  horses  sold 
by  the  defendant  was  their  value,  and  inter- 
est thereon  from  the  time  of  taking  until 
the  trial,  and  also  for  any  injury  done  to 
the  horses.    Dorsey  v.  Manlove,  14  Cal.  653. 

Colorado. 

The  general  rule  was  followed  in  Wood- 
worth  V.  Gorsline,  30  Colo.  180,  58  L.R.A. 
417,  69  Pac.  705;  Hannan  v.  Connett,  10 
Colo.  App.  171,  60  Pac.  214, 

J 
Iowa. 

In  some  cases  the  general  rule  was  fol- 
lowed, as  in  Russell  v.  Huiskamp,  77  Iowa, 
727,  42  N.  W.  525. 

And  in  an  action  for  wrongful  seizure  of 
mortgaged  goods,  it  was  held  that  the  meas- 
nre  of  damages  was  the  market  value  of  the 
property  that  was  levied  upon,  withl  inter- 
est from  the  date  of  levy  up  to  the  time  of 
the  verdict,  not  exceeding  the  amount  se- 
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cured  by  mortgage.  Crawford  v.  Nolan,  72 
Iowa,  673,  34  N.  VV.  754. 

But  in  an  action  for  wrongfully  suing  out 
an  attachment  on  lumber,  it  was  held  that 
interest  should  not  be  allowed  in  the  absence 
of  any  evidence  showing  loss  from  the  fail- 
ure to  have  the  lumber.  Fullefton  Lum- 
ber Co.  ▼.  Spencer,  81  Iowa,  549,  46  N.  W. 
1058.  The  court  said:  "The  general  rule 
is,  where  personal  property  is  wrongfully 
taken  and  aetained  for  a  time  from  the  own- 
er, the  value  of  its  use  during  such  time. 
If  it  has  no  such  value,  the  damage  must  be 
said  to  be  nominal;  and  a  rule  of  general 
damages  that  would  give  interest  on  the 
value  in  such  a  case  is  erroneous." 

In  Hattenback  v.  Hoskins,  12  Iowa,  109, 
in  an  action  for  damages  for  wrongful  levy 
of  an  attachment,  the  verdict  of  the  jury 
was  for  the  sum  named,  and  interest  there- 
on to  the  date  of  the  attachment.  The  judg- 
ment of  the  court  was  for  the  sum  named  by 
the  jury,  without  allowing  any  interest.  The 
q,uestion  was  not  discussed  on  appeal. 

Kansas. 

In  an  action  for  damages  for  wrongful 
seizure  and  conversion  of  goods,  it  was  held 
that  the  measure  of  damages  was  the  mar- 
ket value  of  the  property  when  taken,  with 
interest;  and  that  when  the  property  was 
returned,  the  measure  would  be  the  differ- 
ence between  the  market  value  when  taken 
and  the  market  value  when  returned,  with 
interest.  Prinz  y.  Moses  (Kan.)  66  Pac 
1009. 

Louisiana. 

In  an  action  against  a  sheriff  for  refus- 
ing to  release  plaintiff's  perishable  property 
that  had  been  attached,  where  the  attach- 
ment was  discharged,  it  was  held  that  in- 
terest was  not  authorized  by  law.  Green  y. 
Garcia,  3  La.  Ann.  702. 

Massachusetts. 

In  an  action  of  trover  agaiiist  a  sheriff 
for  a  wrongful  taking  and  a  conversion,  it 
was  held  the  measure  of  damages  was  the 
value  of  the  goods  at  the  time  of  conversion, 
and  interest  thereon  from  that  time.  John- 
son v.  Sumner,  1  Met.  172. 

Michigan. 

The  general  rule  was  followed  in  John- 
son V.  Gillen,  140  Mich.  152,  103  N.  W.  547. 

But  in  an  action  for  working  tools  taken 
on  execution,  it  was  held  that  if  the  jury 
gave  damages  for  loss  of  profits,  they  could 
not  allow  interest  also.  McGuire  v.  Galli- 
gan,  53  Mich.  453,  19  N.  W.  142.  The  court 
said:  "Upon  this  it  may  be  remarked,  in 
the  first  place,  that  it  is  not  very  clear  how 
interest  and  profits  both  can  be  allowed. 
Interest  is  allowed  as  a  legal  compensation 
for  lost  use.  If  it  is  competent  to  show 
greater  profits  than  the  interest  would  cov- 
er, both  cannot  be  proper  at  the  same  time.'* 

In  57  Mich.  39,  23  N.  W.  479,  which  was 
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a  subsequent  trial,  it  was  held  that  the 
measure  of  damages,  allowing  all  rights  of 
exemption,  could  not  exceed  the  sum  of  $250, 
with  interest  from  the  return  of  the  prop- 
erty replevied,  and  could  not  reach  that, 
unless  the  property  levied  on  was  worth 
that. 

Minnesota 

The  general  rule  was  followed  in  Murphy 
▼.  Sherman,  25  Minn.  190. 

Missouri. 

The  general  rule  was  followed  in  Walker 
▼.  Borland,  21  Mo.  289;  State  ex  rel.  Rog- 
ers Y.  Gage  Bros.  52  Mo.  App.  464.  In  the 
latter  case  the  court  said :  "This,  in  theory 
of  law,  places  the  injured  party  in  the  same 
situation  he  was  before  the  trespass  was 
committed." 

Montana. 

In  an  action  for  damages  for  seizing  per- 
sonal property,  it  was  held  that  interest 
could  not  be  allowed.  Palmer  y.  Murray,  8 
Mont.  312,  21  Pac.  126.  The  court  said: 
''Our  attention  is  called  to  the  case  of  Bohm 
V.  Dunphy,  1  Mont.  333,  decided  by  Chief 
Justice  Warren  in  1871,  where  he  follows 
the  usual  rule  of  damages  with  interest  from 
date  of  conversion;  but  it  cannot  be  a  case 
in  point  because  the  question  of  interest 
eo  nomine  under  the  statute  was  not  raised 
or  considered  by  the  court,  and  hence  it  is 
not  in  conflict  with  either  of  the  cases  above 
referred  to,  but  rather  supports  the  rule  an- 
nounced. I  take  it  to  be  the  rule,  in  the  ab- 
senqe  of  any  agreement,  that  interest  eo 
nomine  will  not  be  allowed  except  when  the 
statute  permits." 

Nevada. 

In  an  action  against  a  sheriff  for  attach- 
ment on  hay  in  a  field,  where  he  had  baled 
and  sold  it,  it  was  held  that  the  conversion 
took  place  at  the  time  of  sale,  and  the  meas- 
ure of  damans  was  the  value  at  that  time, 
with  interest.    Newman  v.  Kane,  9  Nev.  234. 

New  Hampshire. 

In  an  action  of  trover  for  railway  ties, 
where  the  plaintiff  had  a  contract  to  cut 
ties  from  defendant's  land,  and  to  pay  de- 
fendant all  that  he  should  receive  for  them 
over  10  cents  each  when  he  should  sell  them, 
and  they  were  levied  on,  on  a  judgment 
against  the  owner  of  the  land,  it  was  held 
that  the  plaintiff  was  entitled  to  the 
amount,  as  damages,  of  10  cents  for  each 
tie,  with  interest.  Harvey  v.  Morse,  69  N. 
H.  475,  45  Atl.  239. 

New  York. 

In  an  action  of  trespass  for  damaci^es  for 
taking  goods  under  an  attachment,  it  was 
held  that  in  actions  eai  delicto  it  was  dis- 
cretionary with  the  jury  to  allow  interest 
or  not;  and  it  was  error  to  charge  that  the 
plaintiff  was  entitled  to  interest  as  a  matter 
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of  right.    Wehle  v.  Haviland,  42  How.  Pr. 
399. 

Pennsylvania. 

In  an  action  of  trespass  for  levying  exe- 
cution on  plaintiff's  property  he  bought  in, 
it  was  held  the  measure  of  damages  was  the 
amount  bid  at  the  sale,  with  interest  there- 
on.   Mclnroy  v.  Dyer,  47  Pa.  118. 

Texas. 

The  general  rule  was  held  to  apply  in  B. 
C.  Evans  Co.  v.  Reeves,  6  Tex.  Civ.  App.  254, 
26  S.  W.  219;  Heidenheimer  v.  Johnson,  76 
Tex.  200,  13  S.  W.  46;  Wallace  v.  Finberg, 
46  Tex.  35;  Schoolher  v.  Hutchins,  66  Tex. 
324,  1  S.  W.  266. 

And  where  malice  and  oppression  were 
not  shown,  in  an  action  for  wrongfully  at- 
taching plaintiff's  property,  it  was  held  that 
the  ordinary  damages  were  the  value  of  the 
property  and  interest.  Craddock  v.  Good- 
win, 54' Tex.  578. 

And  a  verdict  for  unlawfully  seizing 
plaintiff's  property  under  an  attachment 
was  held  not  invalid,  although  it  exceeded 
the  value  of  the  property,  where  the  excess 
could  be  accounted  for  by  allowing  interest. 
Willis  v.  McNatt,  75  Tex.  69,  12  S.  W.  478. 

In  Baker  v.  Smelser,  88  Tex.  26,  33  L.R.A. 
163,  29  S.  W.  377,  which  was  an  action'  for 
conversion  for  levying  on  plaintiff's  goods, 
the  question  involved  was  the  jurisdiction  of 
the  supreme  court,  which  did  not  have  juris- 
diction in  appeals  where  the  matter  in  con- 
troversy did  not  exceed  $1,000,  exclusive  of 
interest.  It  was  held  that  this  court  had 
jurisdiction  in  this  case.  The  value  of  the 
goods  was  $1,000,  and  judgment  was  for 
$1,166;  the  court  said:  "Recurring,  then, 
to  the  provision  in  the  Constitution  now  un- 
der consideration,  we  are  of  the  opinion  that 
it  was  intended  to  apply  to  cases  in  which 
interest  is  expressly  given  by  statute,  and 
not  those  in  which  the  rate  of  interest  is 
merely  taken  as  a  standard  by  which  to 
measure  in  part  the  damages  to  be  recov- 
ered. This  case  comes  under  the  latter 
class;  and  since  we  infer,  from  the  agreed 
statement  and  the  judgment  of  the  trial 
court,  that  more  than  $1,000  must  have  been 
claimed  in  the  petition,  we  conclude  that 
jurisdiction  over  it  has  been  given  by  the 
statute.     Laws  1892,  p.  26,  §  5." 

Utah. 

Where  a  sheriff  wrongfully  attached  plain- 
tiff's goods,  and  returned  the  same  in  a 
damaged  condition,  it  was  held  that. where 
a  verdict  for  the  damage  was  given,  interest 
should  not  be  allowed,  as  there  was  no  con- 
version. Wilson  V.  Sullivan,  17  Utah,  341, 
53  Pac.  994. 

VIII*  Trespass, 

a.  Personal  property. 

In  an  action  of  trespass  de  bonis  <wpor- 
tatis,  the  measure  of  damages  is  the  value 
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of  the  pfopert/  at  the  time  of  injury,  with 
interest,  tlopple  v.  Higbee,  23  N.  J.  L.  342 ; 
Plumb  V.  Ives,  39  Conn.  120;  Wehle  v.  Havi- 
land,  69  N.  Y.  448.  This  is4;he  general  rule. 
The  cases  follow  the  rule  in  trover  and  con- 
version. 

And  where  there  are  no  special  or  exem- 
plary damages.  Felton  v.  Fuller,  35  N.  H. 
226;  Bradley  v.  Geiselman,  22  III.  494. 

In  trespass  for  taking  three  cows,  it  was 
held  that  the  measure  of  damages  was  the 
value  of  the  property  at  the  time  of  Injury, 
with  interest  thereon.  Brannin  v.  Johnson, 
19  Me.  361.  The  court  said:  "The  judge 
instructed  the  jury  that  they  should  give  the 
plaintiff  the  value  of  the  cows  at  the  time 
tbey  were  taken.  To  this  value,  interest 
might  be  added,  as  a  part  of  the  indemnity 
to  which  the  plaintiff  was  justly  entitled. 
If  the  damage  for  detention  could  be  so 
understood,  the  instruction  might  be  justi- 
fied. But  as  the  term  "interest"  was  not 
used,  and  probably  not  intended,  as  the 
limit  of  damages  for  detention,  the  jury 
were  at  liberty  to  go  into  an  estimate  of 
.  the  probable  or  speculative  loss  the  plaintiff 
might  have  sustained,  upon  this  ground.  In 
our  judgment  the  instruction  was  too  vague 
and  loose,  and  had  a  tendency  to  mislead 
the  jury." 

In  an  action  of  trespass  for  cutting  timber 
and  converting  the  same,  it  was  held  that 
the  measure  of  damages  was  t^e  value  of 
ties  at  the  time  and  place  they  were  con- 
verted, with  interest  from  date  of  con- 
version. Central  Coal  &  Coke  Co.  ▼.  John 
Henry  Shoe  Co.  69  Ark.  302,  63  S.  W.  49. 

In  an  action  for  trespass  in  cutting  staves 
and  cord  wood  on  plaintiff's  land,  it  was 
held  that  the  plaintiff  was  not  entitled  un- 
der any  circumstances  to  a  judgment  and  in- 
terest on  the  value  from  the  22d  of  Decem- 
ber, where  the  staves  were  not  taken  until 
the  24th  of  December.  Winchester  v.  Bry- 
ant, 65  Ark.  116,  44  S.  W.  1124. 

And  in  an  action  of  trespass  to  recover 
the  value  of  whisky,  it  was  held  that  inter- 
est was  properly  allowed.  Beals  v.  Guernsey, 
S  Johns.  446,  5  Am.  Dec.  348.  The  court 
said:  "The  interest  which  was  allowed  by 
way  of  damages  was  just.  The  plaintiff 
ought  not  to  be  deprived  of  his  property  for 
years,  without  compensation  for  the  loss  of 
the  use  of  it,  and  the  jury  had  a  discretion 
to  allow  interest  in  this  case,  as  damages. 
It  has  been  allowed  in  actions  of  trover,  and 
the  same  rule  applies  in  trespass  when 
brought  for  the  recovery  of  property." 

And  in  an  action  of  trespass  for  destroy- 
ing property,  it  was  held  that  the  jury,  in 
their  discretion,  might  give  interest  on  the 
value  of  the  property  converted  or  taken 
Away  or  destroyed,  from  the  time  of  the  in- 
jury. Bippey  v.  Hiller,  46  N.  C.  (1  Jones, 
L.)  479,  62  Am.  Dec.  177. 

And  in  an  action  of  trespass  for  carrying 
away  a  slave,  it  was  held  the  measure  of 
damages  was  not  only  the  hire  of  the  slave 
from  the  time  of  his  absence,  with  interest, 
but  such  expenses  as  were  incurred  in  re- 
claiming him.  Brown  v.  Southwestern  R. 
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Co.  36  Ga.  377.  This  was  under  Ga.  act  Feb. 
21,  1850,  providing  that  if  any  negro  slave 
shall  escape  on  any  railroad  car,  the  owner 
may  recover  the  value  and  expenses  incurred 
from  the  railroad  company. 

And  in  Shepherd  v.  McQuilkin,  2  W.  Va. 
90,  it  was  held  that  the  jury  were  properly 
instructed  that  the  damages  were  the  value 
of  the  property  taken,  with  interest  on  such 
value  irom  the  time  of  taking,  under  Vir- 
ginia Code  1860,  p.  732,  §  14,  providing  that 
the  jury  may  allow  interest  on  the  sum 
found  by  the  verdict. 

Va.  Code  1849,  chap.  177,  §  14,  p.  673, 
provides  that  in  an  action  on  contract,  the 
jury  may  allow  interest;  and  for  any  cause 
arising  thereafter,  whether  from  contract  or 
tort,  the  jury  may  allow  interest  on  the  sum 
found  by  the  verdict,  and  if  a  verdict  docs 
not  allow  interest,  the  sum  found  shall  bear 
interest  from  its  date.  This  was  held  to  ap- 
ply to  a  verdict  on  a  tort  for  taking  per- 
sonal property.  Lewis  v.  Arnold,  13  Gratt. 
454. 

In  an  action  against  a  master  for  injuries 
to  plaintiff's  cattle  by  reason  of  the  master's 
negro  and  dog, — ^*Hhe  negro  and  dog  of  de- 
fendant, one  heifer  of  the  plaintiff  then  and 
there  did  bite,  beat,  wound,  and  kill," — it 
was  held  that  interest  on  uncertain  damages 
could  not  be  recovered.  Speer  v.  Vanorden, 
3  N.  J.  L.  652. 

b.  Realty. 

The  general  rule  is  that  the  plaintiff  is 
entitled  to  interest  from  the  time  of  injury. 
In  Pennsylvania  this  is  not  allowed  as  inter- 
est, but  is  discretionary  with  the  jury,  and 
if  allowed  is  part  of  the  damages;  or,  in 
other  words,  the  jury  may  consider  the  lapse 
of  time  in  paying  damages  in  estimating  the 
amount.  In  this  state,  the  cases  allowing 
interest  on  damages  caused  by  mobs  were 
overruled. 

So,  where  the  owner  of  land  taken  by  a 
railroad  company  without  condemnation 
brought  an  action  of  trespass,  he  was  held 
entitled  to  interest  from  the  time  the  land 
was  taken.  Bellingham  Bay  &  B.  C.  R.  Co. 
V.  Strand,  14  Wash.  144,  44  Pac.  140,  46 
Pac.  238.  In  this  case  a  corporation  had 
taken  possession  of  land  and  had  the  use, 
and  had  not  paid  tho  damages. 

In  Clark  v.  Wabash  R.  Co.  132  Iowa,  11, 
109  N.  W.  309,  where  the  purchaser  of  land 
brought  suit  against  a  railroad  for  trespass, 
and  the  railroad  had  been  occupying  the 
land  before  the  purchase,  and  the  purchaser 
recovered  interest  with  his  damages,  the 
court  on  appeal  was  divided  and  the  case 
was  therefore  affirmed.  The  court  said: 
"The  judgment  wil)  be  affirmed  on  condition 
that  interest  on  the  damages  assessed  prior 
to  October  29,  1900,  be  remitted  within 
thirty  days  from  the  filing  of  this  opinion, 
otherwise  ■  reversed."  October  29  wad  the 
day  that  plaintiff  acquired  title. 

In  an  action  for  injury  to  property  by  the 
construction  of  a  railroad,  it  was  held  that 
while  such  a  claim  was  not  one  which,  under 
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the  statute,  bore  interest,  if  compensation 
was  delayed  for  a  long  time,  the  injured 
party  could  not  be  made  whole  unless  the 
damages  awarded  included  compensation  in 
the  nature  of  damages.  Lawrence  R.  Co.  v. 
Cobb,  36  Ohio  St.  94. 

In  an  action  by  remaindermen  for  dam- 
ages to  their  land  taken  by  a  railroad,  it 
was  held  that  the  value  of  the  contingent 
remainder  should  be  ascertained  as  of  the 
time  when  the  construction  of  the  railroad 
began,  with  interest  from  such  date.  Charles- 
ton &  W.  C.  R.  Co.  V.  Reynolds,  09  S.  C. 
481,  48  S.  E.  476. 

Where  a  successor  company  retained  pos- 
session of  a  right  of  way  for  which  compen- 
sation had  not  been  made,  in  an  injunction 
suit  by  the  owner,  it  was  held  that  the  de- 
fendant was  liable  only  for  interest  from  the 
time  of  its  occupancy.  Adams  v.  St.  Johns- 
bury  &  L.  C.  &  L.  Valley  R.  Co.  67  Vt.  240. 

Where  the  owner  of  land  sued  for  tres- 
pass, instead  of  demanding  condemnation 
proceedings,  it  was  held  that  the  jury,  in 
their  discretion,  in  finding  the  damages  for 
trespass,  could  add  to  the  value  of  the  ma- 
terial taken,  interest  thereon,  without  find- 
ing that  there  was  an  unreasonable  delay  of 
payment.  Pittsburgh,  Ft.  W.  &  C.  R.  Co. 
V,  Swinney,  97  Ind.  686.  It  was  claimed 
that  the  only  remedy  was  to  demand  new 
condemnation  proceedings.  The  court  said: 
"The  cases  of  Victory  v.  Fitzpatrick,  8  Ind. 
281,  McCormack  v.  Terre  Haute  &  R.  R.  Co. 
9  Ind.  283,  and  Indiana  C.  R.  Co.  v.  Oakes, 

20  Ind.  9,  are  relied  upon  as  maintainin*^ 
that  construction  of  the  law  as  it  then  ex- 
isted. But  these  cases  have  all  been  either 
expressly  or  impliedly  overruled,  and  are 
hence  no  longer  followed  as  precedents." 

In  an  action  for  damages  to  land  for  the 
removal  of  coal,  the  petition  prayed  for  in- 
terest. After  the  verdict  the  court  added 
interest  to  the  verdict.  On  rehearing  the 
court  said:  "The  court  instructed  that  the 
measure  of  the  plaintifT's  damages  was  the 
diflFerence  between  the  value  of  the  premises 
immediately  before  the  defendant  com- 
menced to  mine  and  remove  the  coal,  and 
such  value  immediately  thereafter;  and  the 
time  covered  by  the  witnesses  in  their  esti- 
mate of  such  damages  was  limited  gener- 
ally to  the  1st  of  January,  1905.  The  time 
of  the  injury  being  thus  definitely  fixed, 
plaintifif  was  entitled  to  interest  on*  the  ac- 
tual amount  of  damage  found;  and,  unless  it 
can  be  said  that  the  jury  allowed  interest 
in  fixing  the  amount  of  its  verdict,  there 
was  no  error  in  adding  it  to  the  verdict.  It 
was  then  merely  a  matter  of  computation, 
and  the  court  could  do  that  as  well  as  the 
jury."  Collins  v.  Gleason  Coal  Co.  140 
Iowa,  114,  18  L.R.A.(N.S.)  736,  115  N  W. 
497,  118  N.  W.  36. 

And  in  an  action  for  injuries  to  grass 
from  trespassing  stock,  it  was  held  that  the 
measure  of  damages  was  the  value  of  the 
grass  at  the  time  of  its  consumption,  M'ith 
interest  to  the  time  of  trial.  Gulf,  C.  & 
S.  F.  R.  Co.  v.  Jones,  1  Tex.  Civ.  App.  372. 

21  S.  W.  145.     This  was  on  the  theory  of 
compensation. 
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Where  stock  were  infected  by  trespassing 
cattle  which  were  diseased,  it  was  held  that 
interest  as  part  of  the  damages  should  be 
allowed.  Clarendon  Land,  Invest.  &  Agency 
Co.  V.  McClelland  (Tex.  Civ.  App.)  31  S.  W. 
1088.  In  this  case  it  was  said  that  the  rea- 
sons for  allowing  interest  in  con  version 
and  unliquidated  damages  like  this  case 
were  as  cogent  in  one  case  as  in  the  other. 

In  Rhemke  v.  Clinton,  2  Utah,  230,  inter- 
est was  held  to  be  a  question  of  law,  and 
not  of  fact,  and  the  plaintiff  in  an  action  of 
trespass  for  the  destruction  of  property  was 
held   entitled   to   interest   eo   nomine. 

This  was  on  the  ground  that  where  dam- 
ages are  easily  ascertained  and  the  value  of 
the  property  fixed,  the  later  doctrine  is  that 
the  jury  should  be  instructed  to  give  inter- 
est. 

And  in  an  action  against  a  mortgagee, 
where  he  had  released  the  mortgage  after 
he  had  assigned  it,  it  was  held  that  the 
measure  of  damages  was  the  value  of  the 
property  destroyed,  w'ith  7  per  cent  from 
the  time  of  injury  until  judgment.  San-' 
born  V.  Webster,  2  Minn.  323,  Gil.  277. 

On  an  award  of  damages  for  taking  the 
water  from  a  brook,  it  was  held  that  it 
would  be  presumed  that  interest  was  in- 
cluded to  the  first  day  of  the  term.  Bridge- 
man  V.  Hardwick,  67  Vt.  653,  32  Atl.  502. 
It  was  held  that  plaintiffs  were  entitled  to 
interest  from  the  date  of  taking. 

Interest  is  generally  awa;*ded  from  the 
time  of  injury,  but  is  held  discretionary  in 
some  states,  and  in  some  cases  is  to  be  al- 
lowed, if  at  all,  as  part  of  the  damages. 

In  an  action  for  mining  coal  under  plain- 
tiff's land,  injuring  her  property,  it  was 
held  that  the  lapse  of  time  could  be  consid- 
ered by  the  jury  in  fixing  the  damages,  but 
it  was  error  to  instruct  the  jury  to  find  in- 
terest. Emerson  v.  Schoonmaker,  135  Pa. 
437,  19  Atl.  1025. 

And  in  an  action  of  trespass  for  an  ex- 
plosion of  gas,  it  was  held  that  interest,  as 
such,  was  not  recoverable,  but  might  enter 
into  the  computation  of  damages.  Richards 
V.  Citizens'  Natural  Gas  Co.  130  Pa.  37,  18 
Atl.  600.  The  court  said:  "Into  these  cases 
the  element  of  time  may  enter  as  an  impor- 
tant factor,  and  the  plaintifif  will  not  be 
fully  compensated  unless  he  receive  not 
only  the  value  of  his  property,  but  receive  it, 
as  nearly  as  may  be,  as  of  the  date  of  his 
loss.  Hence  it  is  that  the  jury  may  allow 
additional  damages,  in  the  nature  of  inter- 
est, for  the  lapse  of  time.  It  is  never  in- 
terest as  such,  .nor  as  a  matter  of  right, 
but  compensation  for  the  delay,  of  which  the 
rate  of  interest  affords  the  fair  legal  meas- 


ure.' 

And  where  property  was  destroyed  by  rea- 
son of  a  city  allowing  its  wharf  to  be  used 
by  other  parties  who  removed  piling  and  left 
ddbris  thereon,  causing  plaintiff's  raft  to  be 
injured,  it  was  held  that  the  city  was  lia- 
ble for  interest  as  part  of  the  damages.  Al- 
legheny V.  Campbell,  107  Pa.  530,  52  Am. 
Rep.  478.  The  court  said:  "Without  the 
addition  of  interest  on  the  value  of  the  prop- 
erty from   the   time   it  was  destroyed,   the 
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remedy    of   the    plaintiffs   would   be   inade- 
quate/' 

And  in  an  action  for  damages  for  con- 
struction of  a  railroad,  affecting  plaintiff's 
property^  it  was  held  that  interest  could  be 
allowed  from  the  date  of  construction  as 
part  of  the  damages,  but  not  as  interest. 
Pennsylvania  Schuylkill  Valley  R.  Co.  v. 
Ziemer,  124  Pa.  600,  17  Atl.  187.  The  court 
said:  "^In  cases  of  this  kind,  interest  is  not 
allowed  as  interest,  but  it  is  usual  to  in- 
struct the  jury  to  increase  the  damages  by 
that  amount.  In  other  words,  interest  is 
allowed  as  damages.  If  it  were  otherwise, 
a  person  whose  property  has  been  taken,  in- 
jured, or  destroyed,  would  not  receive  full 
satisfaction." 

In  Richards  v.  Citizens'  Natural  Gas  Co. 
Bupra,  the  court  said:  "These  principles 
have  been  very  recently  ainrmed  by  this 
court  in  Pennsylvania  Schuylkill  Valley  R. 
Co.  v.  Ziemer,  124  Pa.  671,  17  Atl.  187,  and 
Plymouth  Twp.  v.  Graver,  126  Pa.  37,  11 
Am.  St.  Rep.  867,  17  Atl.  249;  and  although 
.  .  .  there  is  some  conflict  in  the  deci- 
sions (Philadelphia,  W.  &  B.  R.  Co.  v.  Ges- 
ner,  20  Pa.  242;  Delaware,  L.  &  W.  R.  Co. 
V.  Burson,  01  Pa.  380;  Pittsburgh  Southern 
R.  Co.  V.  Taylor,  104  Pa,  306,  49  Am.  Rep. 
580;  and  Allegheny  v.  Campbell,  supra),  it 
is  not  so  much  in  regard  to  the  principles 
as  in  the  mode  of  expression.  The  contest 
has  been  whether  the  allowance  should  be 
made  or  not;  and  the  name  by  which  it 
should  be  called,  whether  interest  or  com- 
pensation for  delay,  measured  by  the  rate 
of  interest,  received  little  attention,  and  it 
was  incautiously  said  that  interest  was  or 
was  not  to  be  allowed.  The  distinction, 
however,  is  important,  for  failure  to  ob- 
serve it  leads  to  confusion,  as  in  the  present 
case.  Interest  is  recoverable  of  right,  but 
compensation  for  deferred  payment  in  torts 
depends  on  the  circumstances  of  each  case." 

On  an  appeal  from  the  report  of  viewers 
in  the  assessment  of  damages  to  land  from 
a  railroad,  it  was  held  that  the  direction  of 
the  court  to  the  jury  to  allow  interest  was 
error.  Reading  &  P.  R.  Co.  v.  Balthaser, 
120  Pa,  1,  17  Atl.  518.  The  court  said: 
**1  his  would  have  been  an  appropriate  direc- 
tion in  an  action  ex  contractu,  because  in- 
terest is  a  legal  incident  of  a  debt;  but  is 
not  justifiable  in  an  action  of  trespass.  We 
ntight  not  have  reversed  for  this  alone,  hut, 
as  the  case  goes  back  for  other  reasons,  we 
a;:niin  call  attention  to  this  well-settled  dis- 
tinction between  actions  resting  on  contract 
and  those  growing  out  of  a  tort,  so  far  as 
interest  is  concerned.  In  the  former,  in- 
terest is  demandable  as  interest;  in  the  lat- 
ter, it  is  not.  In  the  former,  the  court 
may  properly  direct  its  allowance;  in  the 
latter,  the  question  belongs  to  the  jury.  It 
may,  or  it  may  not,  enter  into  their  calcu- 
lation of  the  damages.  Whether  it  shall  or 
not  depends  on  the  judgment  of  the  jury,  in 
view  of  all  the  circumstances  of  the  case." 

And  in  an  action  for  damages  to  proper- 
ty, caused  by  the  construction  of  a  railroad, 
it  was  held  that  the  jury  could  add  interest 
to  the  amount  allowed  from  the  date  of  the 
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construction  of  the  road.  This  was  not  al- 
lowed as  interest,  but  as  part  of  the  dam- 
ages. Pennsylvania  Schuylkill  Valley  R.  Co. 
v.  Ziemer,  supra. 

In  an  action  for  trespass  on  land  and  re- 
moving gravel,  where  the  defense  was  that 
it  was  a  public  highway,  it  was  held  that 
the  jury  might  enhance  the  damages  by  a 
sum  not  greater  than  the  interest  on  the 
amount  from  the  time  the  action  was 
brought  to,  the  time  oi  trial.  District  of 
Columbia  v.  Robinson,  14  App.  D.  C.  512, 
affirmed  in  180  U.  S.  92,  45  L.  ed.  440,  21 
Sup.  Ct.  Rep.  283.  In  this  case  interest  was 
disci  etionary  with  the  jury. 

In  an  action  for  damages  for  wrongful 
sale  of  real  estate  belonging  to  plaintiff,  and 
conveyed  by  him  to  a  trustee  to  secure  a 
note,  it  was  held  that  the  general  rule  was 
that  interest  was  not  recoverable  on  unliqui* 
dated  damages,  and  the  interest  was  not  re- 
coverable in  addition  to  the  damages  as- 
sessed by  the  jury,  but  should  enter  into  the 
estimate,  and  be  found  as  part  of  the  dam- 
ages.   Dozier  v.  Jerman,  30  Mo.  216. 

And  in  a  suit  for  trespass  to  realty,  it  was 
held  not  error  to  charge  the  jury  that  if 
they  found  that  the  plaintiff  was  entitled  to 
damages,  they  might,  if  they  saw  proper, 
add  interest  on  the  same  from  the  time  such 
damages  accrued,  and  embrace  the  whole  in 
one  amount.  Gress  Lumber  Co.  v.  Coody, 
104  Ga.  611,  30  S.  E.  810. 

In  Kentucky,  interest  was  held  to  be  dis- 
cretionary with  the  jury.  In  other  cases  in- 
terest was  denied  where  the  amount  of  dam- 
ages WAS  not  susceptible  of  computation. 

In  an  action  for  destruction  of  crops, 
where  the  jury  decided  adversely  to  plaintiff 
on  interest,  the  court  did  not  err  in  refusing 
to  allow  judgment  for  interest  prior  to  the 
date  of  the  judgment.  Connolly  v.  Varney 
(Ky.)   116  S.  W.  340. 

In  an  action  for  injury  to. real  property 
by  reason  of  a  tunnel  constructed  by  de- 
fendant, it  was  held  that  the  damages  were 
unliquidated,  and  the  amount  could  form 
no  basis  upon  which  interest  could  be  com- 
puted until  a  judgment.  Chicago  v.  Allcock, 
86  111.  384. 

And  in  an  action  of  trespass  for  cutting 
timber,  it  was  held  that  interest  on  the 
claim  could  be  allowed  only  from  the  time 
of  the  judgment,  liquidating  the  damages. 
Robertson  v.  Green,  18  La.  Ann.  28. 

And  where  an  unfinished  street  was  in- 
jured by  hauling  heavy  machinery  thereon 
before  the  work  was  completed,  it  was  held 
in  an  action  by  the  street  contractor  that  in- 
terest could  be  allowed  on  unliquidated  dam- 
ages only  from  the  date  of  judgment,  and 
not  from  the  date  of  judicial  demand. 
Wright  V.  Abbott,  6  La.  Ann.  669. 

In  New  York,  interest  was  allowed  on 
damages  caused  by  mobs.  Greer  v.  New 
York,  3  Robt.  406.  The  court  said:  ''The 
case  cannot,  we  think,  be  distinguished  from 
Dana  v.  Fiedler,  12  N.  Y.  50,  62  Am.  Dec. 
130,  which  must  now  be  regarded  as  having 
changed  the  rule  of  damages  in  cases  of 
this  nature.  The  same  principle  is  involved 
in  the  decision  in  Potter  v.  Merchants'  Bank, 
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28  N.  Y.  641,  86  Am.  Dec.  273,  which  was 
an  action  for  the  conversion  of  a  promis- 
sory note,  and  interest  was  allowed  as  part 
of  the  damages/' 

And  in  an  action  to  recover  the  value  of 
an  elevator  destroyed  in  a  riot,  it  was  dis- 
cretionary with  the  jury  to  allow  interest. 
Orr  V.  New  York,  64  Barb.  106. 

But  in  Pennsylvania,  in  an  action  for 
damages  caused  by  a-riot,  it  was  held  that, 
in  the  absence  of  statute,  interest  should  not 
be  allowed.  Weir  v.  Allegheny  County,  95 
Pa.  413.  The  court  said:  "in  general,  it 
appears  to  be  the  rule  of  the  .courts  that 
have  gone  farthest  in  the  allowance  of  in- 
terest, that  where  the  defendant  has  not 
wrongfully  trespassed  upon  or  withheld  the 
property  or  money  of  the  plaintiff,  or  has 
not  obtained  any  advantage  by  any  wrong 
done,  and  has  not  been  guilty  of  fraud,  and 
especially  where  the  liability  arises  wholly 
by  virtue  of  a  statute,  and  no  provision  for 
interest  is  made  therein,  interest  cannot  be 
allowed  as  a  part  of  the  damages,  either  as 
a  matter  of  law  or  at  the  pleasure  of  the 
jury."  ■ 

In  Hermits  of  St.  Augustine  v.  Philadel- 
phia County,  Brightly  (Pa.)  116,  and  St. 
Michael's  Church  v.  Philadelphia  County, 
Brightly  (Pa.)  121  (actions  of  trespass  on 
the  case  for  property  destroyed  by  a  mob), 
it  was  held  that  the  jury  could  allow,  as 
damages,  the  full  value  of  the  property  at 
the  time  of  its  destruction,  with  interest  to 
the  time  of  the  verdiet. 

But  in  Weir  v.  Allegheny  County  supra, 
those  cases  were  overruled. 

And  in  Allegheny  v.  Campbell,  supra,  the 
case  of  Weir  v.  Allegheny  County,  96  Pa. 
415,  was  distinguished  as  not  in  point. 

< 

IX.  Replevin. 

The  general  rule  in  replevin  is  that  the 
damages  will  be  the  value  of  the  property  at 
the  time  of  taking,  with  interest  from  that 
time.  This  is  the  rule  except  in  cases  where 
special  damages  were  given  for  the  use  of 
the  property,  and  cases  where  a  statute  pre- 
vented the  general  rule  from  applying.  In 
the  following  cases  it  was  held  that  interest 
should  be  allowed  on  the  value  from  the  time 
of  taking: 

Thus,  in  an  action  of  replevin  to  recover 
the  value  of  life  insurance  policies,  where 
the  administrator  continued  in  maintaining 
his  defense  and  insisting  on  his  right  to 
possess  the  policies,  which  operated  as  a 
barrier  to  the  payment,  it  was  held  that  in- 
terest was  allowable  from  the  time  of  de- 
mand. Saling  v.  Bolander,  60  C.  C.  A.  469, 
125  Fed.  701.  It  was  also  hold  that  the 
fact  that  the  policies  were  delivered  to  the 
marshal  would  not  stop  the  interest,  where 
the  claim  was  asserted  and  the  matter  was 
kept  in  litigation. 

The  general  rule  was  held  applicable  in 
California.  Page  v.  Fowler,  30  Cal.  412,  2 
Am.  Rep.  462. 

Under  Cal.  prac.  act,  §  200,  authorizing 
the  recovery  of  damages  for  detention  of  per- 
sonal property,  it  was  held  that  a  party 
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was  not  entitled  to  a  gross  sum  for  such 
damages,  and  to  interest  on  the  value  of  the 
property  from  the  time  it  was  taken.  Free- 
born V.  Norcross,  49  Cal.  313. 

And  in  an  action  to  recover  'possession 
of  iron  and  for  damages  for  the  detention 
where  the  goods  were  delivered  back  to  the 
plaintiff  pending  trial,  it  was  held  that 
where  the  plaintiff  accepted  the  goods  which 
were  the  subject  of  the  suit,  he  had  made 
his  election  to  take  the  goods  in  lieu  of 
their  value,  and  the  only  damages  that  he 
could  recover  would  be  the  interest  on  their 
highest  value,  except  in  case  of  special  dam- 
ages.    Conroy  v.  Flint,  5  Cal.  327. 

Where  the  findings  in  a  suit  of  replevin 
gave  the  value  of  the  property  at  the  date 
of  taking,  it  was  held  that  the  plaintiff 
was  entitled  to  interest  on  such  value  as 
damages,  under  Cal.  Civ.  Code  Proc.  §  667, 
providing  that,  in  an  action  to  recover  pos- 
session of  personal  property,  judgment  for 
the  plaintiff  may  be  for  the  possession  or 
value  thereof,  in  case  delivery  cannot  be 
had,  and  damages  for  the  detention.  As  no 
damages  were  found,  interest  would  be  re- 
garded as  damages  for  detention.  Kelly  v. 
McKibben,  64  Cal.  192. 

The  general  rule  was  held  applicable  in 
Colorado.  Hanauer  v.  Bartels,  2  Colo.  614; 
Machette  v.  Wanless,  2  Colo.  169;  Tucker  v. 
Parks,  7  Colo.  298,  3  Pac.  486;  Austin  ▼. 
Terry,  13  Colo.  App.  141,  56  Pac.  810. 

And  Connecticut.  Ormsbee  v.  Davis,  18 
Conn.  555. 

And  Delaware.  Staunton  ▼.  Smith  (Del.) 
65  Atl.  693. 

In  an  action  of  replevin  where  goods  were 
not  taken  under  the  writ,  the  measure  of 
damages  was  held  to  be  the  value  of  the 
goods  when  taken  by  the  defendant;  and  it 
was  held  to  be  the  proper  practice  to  leave 
it  to  the  discretion  of  the  jury  whether  in- 
terest should  be  allowed  on  the  damages 
sustained.  Boyce  v.  Cannon,  6  Houst. 
(Del.)   409. 

The  general  rule  was  applied  in  Georgia. 
Moomaugh  v.  Everett,  88  Ga.  67,  13  S.  E. 
837. 

And  Illinois.  Merchants*  Sav.  Loan  &  T. 
Co.  V.  Goodrich,  76  111.  554. 

And  Iowa.  Blaul  v.  Wandel,  137  Iowa, 
301,  114  N.  W.  899;  McCoy  v.  Cornell,  40 
Iowa,  457 ;  Becker  v.  Staab,  114  Iowa,  319, 
86   N.   W.   305. 

And  Kansas.  Palmer  v.  Meiners,  17  Kan. 
478. 

And  in  replevin  it  was  held  that  the  jury 
should  include  in  their  verdict  any  interest 
found  to  be  due;  but  where  the  rates  and 
dates  were  stated  in  the  verdict,  the  court 
could  include  the  same  in  the  judgment. 
Mills  V.  Mills,  39  Kan.  455,  18  Pac.  621. 

The  general  rule  is  applied  in  Maine. 
Washington  Ice  Co.  v.  Webster,  62  Me.  341, 
16  Am.  Rep.  462. 

Massachusetts. — Where  goods  were  re- 
plevied, and  the  plaintiff  was  nonsuited,  it 
was  held  that  the  defendant  was  entitled,  as 
damages,  to  interest  on  the  value  of  the 
goods  from  the  time  of  service  of  the  writ 
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to  the  time  of  judgment.     Wood  v.  Bray- 
nard,  9  Pick.   322. 

In  Mattoon  v.  Pearce,  12  Mass.  406,  the 
court  said:  "But  where,  by  his  unlawful 
intereference,  the  plaintiff  in  replevin  not 
only  acquires  the  use  of  another's  goods,  but, 
by  unjustly  arresting  the  process  of  the  law, 
prevents  the  creditor  from  receiving  his  just 
debt,  and  the  debtor  from  procuring  his  dis- 
charge, thereby  leaving  his  other  goods  and 
his  person  exposed  to  be  taken  on  the  same 
execution, — in  such  case  it  is  manifestly 
right  that  the  wrongdoer  should  pay  some- 
thing by  way  of  mulct  or  penalty.  The  leg- 
islature have  thought  that  12  per  cent  on 
the  value  of  the  goods  is  a  reasonable  pen- 
alty in  such  case;  and  we  think  that,  in  a 
parallel  case,  although  not  within  the  letter 
of  the  statute,  the  same  rule  should  be  en- 
forced, even  in  a  hearing  in  equity."  This 
was  under  Mass.  Stat.  1789,  chap.  20,  pro- 
Tiding  that  if  the  plaintiff  in  replevin  should 
neglect  to  prosecute,  upon  complaint  by  de- 
fendant, he  should,  besides  judgment  for  re- 
turn, recover  damages  to  tiie  amount  of  6 
per  cent  on  the  bond,  which,  being  double 
the  Talue  of  the  goods  replevied,  gave  12 
per  cent  as  a  mulct;  and  if  upon  trial  there 
shall  be  judgment  of  restitution,  the  inter- 
est of  6  per  cent  on  the  bond  shall  be  taken 
as  a  rule  in  case  the  goods  were  taken  in 
execution. 

The  general  rule  is  applied  in  Michigan. 
Hanselman  v.  Kegel,  60  Mich.  540,  27  N. 
W.  678;  Just  ▼.  Porter,  64  Mich.  666,  31  N. 
W.  444. 

And  in  an  action  of  replevin  for  logs, 
where  the  defendant  took  judgment  for  the 
value  of  the  property,  it  was  held  the  meas- 
ure of  damages  was  the  value  of  the  logs  at 
the  time  of  serxiiig  the  writ  by  which  the^ 
defendant  was  dispossessed,  with  interest* 
from  that  date,  ^itz  v.  Bolton,  71  Mich. 
388,  39  N.  W.  16. 

The  general  rule  is  applied  in  Minnesota. 
Berthold  v.  Fox,  13  Minn.  501,  Gil.  462,  97 
Am.  Dec.  243. 

A  judgment  for  defendant  in  replevin, 
where  the  plaintiff  retained  the  property, 
was  held  to  be  a  money  judgment,  and  the 
clerk  could  add  interest  from  the  date  of 
the  order  as  in  any  other  money  judgment, 
under  Minn.  Rev.  Stat.  1894,  §  504,  giving 
the  clerk  such  authority.  Martin  County 
Bank  v.  Bird,  90  Minn.  336,  90  N.  W.  915. 

The  general  rule  was  applied  in  Nebraska. 
Hainer  v.  Lee,  12  Neb.  462,  11  N.  W.  888; 
Romberg  v.  Hughes,  18  Neb.  579,  26  N.  W. 
351.  The  court  said:  "The  rule  allowing 
the  Talue  of  the  use  is  peculiar  to  replevin, 
and  grows  out  of  the  fact  that  the  party 
to  whom  the  property  is  awarded  seexs  to 
recover  the  property  itself,  and  not  its  val- 
ue. In  such  case;  when  the  property  is  re- 
turned, the  party  to  whom  the  return  is 
made  is  entitled  to  the  damages  awarded  for 
the  detention.  If,  however,  a  verdict  is  ren- 
dered for  the  value  of  the  property,  the  ac- 
tion in  that  regard  being  one  for  damages 
only,  the  measure  of  damnges  is  the  value 
of  the  property  aa  proved,  together  with 
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lawful  interest  thereon  from  the  date  of  the 
unlawful  taking." 

In  an  action  of  replevin  it  was  held  that 
the  measure  of  damages  for  detention  re- 
coverable by  defendant  was,  first,  if  there 
is  no  special  value  attaching  to  use  of  the 
property,  interest;  second,  if  the  value  of 
the  use  of  the  property  exceeds  the  interest, 
then  such  value,  without  regard  to  whether 
the  property  is  returned,  but  in  such  a  case 
no  interest;  third,  if  loss,  deterioration,  or 
depreciation  occur  while  the  property  is 
withheld,  then  the  amount  of  such  loss,  dam- 
age, or  depreciation,  to  be  conditioned,  how- 
ever, upon  return  of  the  property,  the  alter- 
native judgment  for  the  value  being  fixed  as 
of  the  date  of  t|ie  taking.  Schrandt  v. 
Young,  62  Neb.  254,  86  N.  W.  1085.  The 
court  said :  "If  the  value  of  the  use  exceeds 
the  interest,  it  is  unjust  that  the  defendant, 
who  was  entitled  to  and  deprived  of  the  use. 
should  be  required  to  take  the  interest  only ; 
and  it  is  equally  inequitable  to  allow  the 
plaintiff,  by  merely  paying  the  value  of  the 
property  and  the  interest,  to  retain  the  dif- 
ference between  the  interest  and  the  value 
of  the  use  of  the  property.*' 

In  Schrandt  v.  Youne,  Romberg  v.  Hughes 
was  distinguished,  holding  that  wliere  it 
precludes  both  interest  and  value  of  the 
use,  the  rule  announced  in  this  case  was 
sound;  but  where  the  rule  goes  farther,  and 
makes  the  recovery  of  damages  for  the  de- 
tention depend  upon  the  property,  it  works 
an  injustice  to  the  defendant. 

The  general  r.u]e  wsts  applied  in  Sloan  v. 
Fist,  2  Neb.  (Unof.)  664,  89  N.  W.  760.  The 
court  said:  "The  court  instructed  the  jury 
that,  if  it  found  for  plaintiff,  the  measure 
of  her  damages  should  be  the  value  of  the 
property  at  the  time  it  was  taken,  with  in- 
terest from  the  time  of  taking  at  7  per 
cent.  This  was  clearly  the  correct  rule  by 
which  her  damages  should  be  measured." 

And  where  the  sheriff  levied  an  attach- 
ment upon  goods,  and  the  goods  were  taken 
from  him  in  an  action  of  replevin,  in  which 
latter  case  he  obtained  a  verdict,  it  was 
held  that  the  value  of  the  interest  of  the 
sheriff  was  the  amount  of  the  attachment, 
with  interest  thereon,  with  costs.  State  ex 
rel.  Hershisher  v.  Kinkaid,  23  Neb.  041,  37 
N.  W.  612. 

The  same  was  held  in  Gamble  t.  Wilson, 
33  Neb.  270,  50  N.  W.  3.  The  court  said: 
"Where  property  is  replevied  from  a  sheriff 
holding  it  by  virtue  of  a  levy  under  an  ex- 
ecution or  attachment,  the  measure  of  the 
officer's  damages,  in  case  of  a  verdict  in 
his  favor,  is,  within  the  value  of  the  prop- 
erty, the  amount  due  upon  the  writ,  with 
interest  and  costs." 

The  general  rule  was  applied  in  Nevada. 
Blackie  v.  Cooney,  8  Nev.  44. 

And  New  York  in  Suydam  t.  Jenkins,  3 
Sandf.  614;  Keep  v.  Kauffman,  6  Jones  & 
S.  476;  Brizsee  v.  Maybee,  21  Wend.  144; 
Brewster  v.  Silliman,  38  N.  Y.  430. 

A  wool  company  shipped  wool,  and  the 
consignee,  without  the  knowledge  of  the 
shipper,   stored   the   same   in   a  warehouse. 
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and  negotiated  the  receipts  to  a  trust  com- 
pany, and  failed.  The  wool  company  brought 
an  action  of  replevin,  and  the  holder  of  the 
receipts  was  made  a  party,  and  the  wool  re- 
mained in  the  custody  of  the  sheriff.  It 
was  held  that  interest  should  be  allowed  the 
plaintiff  from  the  date  of  demand,  where 
the  claim  of  the  trust  company  was  un- 
founded. Follett  Wool  Co.  V.  Utica  Trust 
&  D.  Co.  84  App.  Div.  351,  82  N.  Y.  Supp. 
597. 

In  Crossley  v.  Hojer,  11  Misc.  57,  31  N,  Y. 
Supp.  837,  in  an  action  of  replevin  to  recov- 
er certain  goods  and  chattels,  where  the 
question  in  dispute  was  the  amount  of  dam- 
ages, the  court  said:  "In  trover,  the  value 
at  the  time  of  conversion,  with  interest,  is 
the  measure  of  recovery.  In  replevin,  the 
successful  party  can  recover  the  possession 
of  the  .property,  with  interest  on  its  value, 
and  the  amount  of  the  depreciation  thereof, 
as  damages  for  detention.'' 

North  Carolina. — In  an  action  of  claim 
and  delivery,  it  was  held  that  the  jury,  in 
their  discretion,  could  allow  interest,  as 
damages,  on  the  value  of  the  property  from 
the  time  it  was  taken.  Patapsco  Guano  Co. 
V.  Magee,  86  N.  C.  350.  It  was  said  that 
North  Carolina  Rev.  Code,  chap.  31,  made 
no  provision  for  interest  in  actions  for 
trover  or  trespass  de  bonis  asportatis. 

Ohio. — In  an  action  of  replevin  from  n 
sheriff  holding  property  under  execution,  it 
was  held  that  if  the  issue  were  found  for 
defendant,  and  the  value  of  the  property 
were  greater  than  the  execution,  the  dam- 
ages would  be  the  amount  of  the  execution, 
with  interest  and  costs;  but  that  if  the  value 
of  the  proj)erty  were  less  than  the  amount 
of  the  execution,  then  the  rule  of  damages 
would  be  the  full  value  of  tlie  property. 
Jennings  v.  Johnson,  17  Ohio,  154,  49  Am. 
Dec.   451. 

The  ordinary  rule  is  applied  in  Pennsyl- 
vania. Collins  v.  Houston,  138  Pa.  481,  21 
Atl.   234. 

In  M'Donald  v.  Scaife,  11  Pa.  381,  51  Am. 
Dec.  556,  which  was  an  action  of  replevin, 
it  was  held  that  the  ordinary  rule  was  to 
give  damages  for  the  value  of  the  goods 
taken,  with  interest  on  the  value;  yet,  the 
jury  might  give  exemplary  damages  under 
peculiar  circumstances. 

Tennessee. — Under  Tenn.  Code,  §  3390, 
providing  that  in  replevin,  if  the  jury  find 
for  defendant,  the  judgment  shall  be  for  the 
return  of  the  property;  or,  on  failure, 
that  the  defendant  recover  its  value  with 
interest  thereon,  and  damages  for  its  deten- 
tion, it  was  held  that  the  value  at  the  time 
the  property  was  taken  from  the  defendant 
should  be  adopted.  It  •  was  also  held  that 
whatever  the  jury  might  find  in  rcprard  to 
damages  for  the  detention,  the  defendant 
was  entitled  to  interest  upon  the  value  as  a 
matter  of  law.  Mayberry  v.  Cliflfe,  7  Coldw. 
118. 

The  general  rule  is  applied  in  Texas. 
ITalbcrt  v.  San  Snba  Springs  Land  &  Live- 
stock Asso.  (Tex.  Civ.  App.)  34  S.  VV. 
036;  Gillies  v.  WofTord,  20  Tex,  76. 

And  Wisconsin.  Wadleigh  v.  Bucking- 
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ham,  80  Wis.  230,  49  N.  W.  745.  The 
court  said :  "The  measure  of  damages  which 
this  court  has  laid  down  in  numerous  cases 
of  this  kind  is  tlie  legal  interest  on  the 
value  of  the  property  while  it  was  unlaw- 
fully detained,  and  compensation  for  any 
depreciation,  if  any,  of  the  property  re- 
plevied." And  in  Bigelow  v.  Doolittle,  30 
Wis.  115,  the  court  held  that  the  same  rule 
applied  as  would  be  the  rule  in  trover. 

Where  property  was  replevied  from  an 
officer  holding  it  under  execution,  if  the  de- 
fendant recovered,  and  the  value  of  the 
property  was  greater  than  the  amount  of  the 
execution,  it  was  held  that  the  amount  of 
his  recovery  should  be  limited  to  the  amount 
of  the  execution,  with  interest  and  costs. 
Booth  V.  Ableman,  20  Wis.  21,  88  Am.  Dec. 
730. 

In  the  same  case  (20  Wis.  602),  it  was 
held  that  the  measure  of  damages  was  the 
amount  of  the  judgment,  with  interest  to 
the  time  of  replevin,  with  interest  on  that 
amount  for  detention. 

Where  a  party  obtained  a  judgment  in  his 
favor  for  the  detention  of  goods  replevied, 
it  was  held  that  interest  on  the  value  of 
the  goods  unlawfully  taken  ordinarily 
formed  the  proper  measure  of  damages.  But 
it  was  held  error  to  make  no  distinction  be- 
tween damages  for  the  detention  before  the 
service  of  the  writ  and  after  service.  Graves 
V.  Sittig,  6  Wis.  223. 

Wyoming. — Interest  as  damages  for  de- 
tention in  replevin  where  the  property  was 
delivered  to  the  plaintiff  was  held  proper. 
First  Nat.  Bank  v.  Ludvigsen,  8  Wyo.  230, 
80  Am.  St.  Rep.  928,  56  Pac.  994,  67  Pac. 
934. 

A  verdict  in  replevin  for  the  value  proved 
with  interest,  was  held  not  excessive,  in 
'Boswell  V.  First  Nat.  Bank,  16  Wyo.  161,  92 
Pac.   624,  93   Pac.  661. 

Interest  and  the  value  of  the  use  cannot 
both  be  obtained. 

Where  the  plaintiff  secured  possession  of 
property,  in  replevin,  an  instruction  that  if 
the  jury  found  for  defendant,  they  must 
find  the  actual  damage  by  reason  of  the  de- 
tention of  the  property,  and  also  the  actual 
value  of  the  property,  and  also  interest 
on  the  actual  value  from  the  time  the  prop- 
erty was  taken,  was  held  erroneous  in  re- 
gard to  interest.  McCarty  v.  Quimby,  12 
Kan.'  494. 

Where  8,000  goats  were  killed  on  an  is- 
land leased  from  Mexico,  and  an  action  for 
claim  and  delivery  was  brought  for  a 
large  number  of  goat  skins  taken  by  de- 
fendant, it  was  held  that  a  judgment  al- 
lowing $1  as  damages  for  the  detention  of 
the  property,  and  interest  on  the  value  from 
the  date  of  taking,  was  erroneous  under 
Cal.  Code  Civ.  Proc.  §  667.  Garcia  v. 
Gunn,  119  Cal.  315,  51  Pac.  684.  The  court 
said:  "If  interest  from  the  time  of  the  tak- 
ing can  be  allowed,  which  we  do  not  decide, 
it  cannot  be  allowed  except  as  damages  for 
the  detention,  and  in  the  present  case  that 
damage  was  fixed  at  $1." 

In  an  action  of  replevin  for  tw^o  mules  and 
a  harness,  and  damages   for  each  day  the 
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same  were  detain€^d,  it  was  held  that  plain- 
tiff was  entitled  to  recover  the  value  of  tite 
use,  but  that  interest  should  not  be  the 
basis  of  computation.  Morgan  v.  Reynolds, 
1  Mont.  163.  The  court  said:  "The  plain- 
tiffs were  entitled  to  the  value  of  the  use  of 
these  mules  and  harness.  It  is  true  that  in 
actions  in  the  nature  of  trover,  the  value  of 
the  article  converted,  together  with  legal 
interest  thereon  from  the  time  of  conversion, 
is  the  true  measure  of  damages.  In  trover, 
the  plaintifT  seeks  to  recover  a  moneyed  judg- 
ment, and  it  would  be  proper  to  sallow  him 
only  the  value  of  the  use  of  that  money 
which  the  law  declares  to  be  legal  interest. 
This  is,  however,  an  action  in  the  nature  of 
replevin.  The  plaintiff  seeks  to  recover 
primarily'  the  specific  property  detained; 
and  it  would  seem  to  me  to  be  but  just  that 
he  should  recover  the  value  of  the  use  of  the 
property  so  detained   as  compensation." 

In  Allen  v.  Fox,  51  N.  Y.  562,  10  Am. 
Rep.  641,  which  was  an  action  to  recover 
the  possession  of  a  horse,  and  damages  for 
its  detention,  it  was  held  that  the  defend- 
ant, who  recovered,  was  entitled  to  prove 
and  recover  the  value  of  the  use  of  the  horse. 
The  court  in  this  case  reviewed  the  previous 
cases,  and  held  that  where  the  property  has 
usable  value,  interest  is  not  the  measure  of 
damages,  and  said:  ''In  many  cases  inter- 
est on  the  value  from  the  time  of  the  wrong- 
ful taking  would  be  a  proper  measure.  It 
would  be  generally  in  all  cases  where  the 
property  detained  was  merchandise  kept  for 
sale,  grain,  and  all  other  articles  of  prop- 
erty useful  only  for  sale  or  consumption. 
In  such  cases,  if  the  owner  recover  the  in- 
terest on  the  value  of  his  property  from  the 
time  he  was  deprived  of  it,  he  will  generally 
have  a  complete  indemnity  unless  the  prop- 
erty has  depreciated  in  value,  in  which  case 
the  depreciation  must  be  added  to  the  inter- 
est on  the  value,  taken  as  it  was  before  the 
depreciation,  and  the  two  items  will  furnish 
the  amount  of  the  damages.  This  damage, 
together  with  the  property  or  its  value  at 
the  time  of  the  trial,  will  give  the  owner  a 
complete  indemnity,  as  the  law  is  generally 
able  to  give  any  person  seeking  redress  for 
a  wrong.  But  the  same  measure  of  dam- 
ages would  not  generally  furnish  the  owner 
an  indemnity  in  case  the  property  claimed 
had  a  value  for  use,  in  other  words,  a  usable 
value,  such  as  horses,  cows,  carriages,  and 
boats." 

In  Twinam  v.  Swart,  4  Lans.  263,  which 
was  an  action  of  replevin  for  a  horse  against 
a  purchaser  at  a  constable's  sale,  it  was  held 
that  the  measure  of  damages  was  ordinarily 
the  interest  on  the  value  of  the  property 
from  the  time  of  taking  to  the  time  of  as- 
sessment. In  this  case  it  was  held  there  was 
no  difference  between  actions  of  trover  and 
replevin,  and  that  the  plaintiff  was  not  en- 
titled to  damages  for  the  use  of  the  horse. 

In  Allen  v.  Fox,  supra,  the  case  of  Twi- 
nam V.  Swart,   supra,  was  overruled. 

In  Scott  ▼•  Elliott,  63  N.  C.  215,  it  was 
held  that  an  instruction  directing  an  allow- 
ance of  6  per  cent  interest  was  error.  The 
court  said:  "As  to  the  measure  of  dam- 
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I  ages,  we  can  see  no  ground  for  making  6 
per  cent  interest  on  the  sworn  value  the 
rule,  and  his  Honor  erred  in  adopting  it. 
The  earnings  of  the  boat  might  be  more  or 
less.  As  it  does  not  appear  whether  the 
boat  is  in  a  condition  to  be  surrendered,  or 
has  been  destroyed,  and  this  may  materially 
affect  the  question,  we  give  no  opinion  in 
regard  to  it,  further  than  to  say  that  the 
plaintiff  is  entitled  to  damages  as  well  for 
the  taking  as  for  the  detention,  and  has  a 
right  to  full  indemnity  for  the  injury  done 
to  him." 

Under  Tenn.  Code,  §  3390,  it  was  held  that 
if  the  plaintiff  gives  up  the  property  on  a 
verdict  for  the  defendant,  the  latter  will 
not  be  entitled  to  interest  on  the  assessed 
value;  or,  in  other  words,  the  judgment  for 
value  and  interest  would  be  discharged  by 
giving  up  the  property.  Smith  v.  Roby,  6 
Heisk.  546. 

The  owner  is  entitled  to  recover  the  value 
of  the  use  of  the  property,  if  he  prefers  it 
to  interest.  Farrand  v.  Board  of  Church 
Extension,   18  Utah,  29,  54  Pac.  818. 

So,  in  an  action  of  replevin,  it  was  held 
that  the  measure  of  damages  for  wrongful 
detention  was  usually  the  interest  on  the 
value  of  the  property  when  wrongfully  de- 
tained ;  but  where  the  property  has  a  usable 
value,  the  value  of  the  use,  when  so  detained, 
was  held  to  be  the  proper  measure  of  dam- 
ages. Werner  v.  Graley,  54  Kan.  383,  38 
Pac.  482. 

In  an  action  of  replevin -where  the  plain- 
tiff succeeded,  an  instruction  that  he  was 
entitled  to  recover  the  reasonable  value  of 
the  use  of  the  goods  recovered  was  held  to 
be  proper,  as  he  did  not  sue  on  the  debt, 
but  for  the  possession  of  the  property,  and 
was  not  required  to  sue  for  interest  on  the 
debt.  Barton  v.  Mulvane,  59  Kan.  313,  52 
Pac.  883. 

Where  the  plaintiff  took  household  furni- 
ture by  writ  of  replevin,  and  the  defendant 
did  not  have  the  use  of  other  property,  and 
the  plaintiff  was  nonsuited,  it  was  held  that 
an  instruction  that  the  measure  of  damages 
was  the  interest  on  the  money  value  of  the 
property  during  its  detention  was  properly 
refused,  as  the  jury  could  award  such  dam- 
ages as  they  would  be  satisfied  the  use  of 
the  property  was  worth.  Boston  Loan  Co. 
V.  Myers,  143  Mass.  446,  9  N.  E.  805. 

In  replevin  for  a  horse,  a  verdict  was 
f'^'^nd  for  defendant  and  damages  for  deten- 
1  .).  In  the  absence  of  statute,  it  was  held 
that  the  damages  must  be  assessed  according 
to  the  magnitude  of  the  injury  he  had  sus- 
tained, agreeably  to  the  rule  of  common' 
law;  this  was  the  instruction  of  the  court. 
It  was  contended  that  it  came  within  the 
statute,  and  the  jury  should  have  been  in- 
structed to  consider  6  per  cent  on  the  re- 
plevin bond  as  the  measure  of  damages. 
Bruce  v.  Learned,  4  Mass.  614.  It  was  held 
that  there  was  no  statute,  and  the  rule  con- 
tended for  did  not  apply. 

An  action  of  replevin  was  brought  for 
a  trunk  and  contents,  consisting  of  bank 
bills  and  bonds.  The  verdict  was  taken  for 
defendant  because  improperly  brought.     It 
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was  held  that,  in  order  to  recover  more  than 
nominal  damages,  the  defendant  should 
have  proved  actual  damages,  and  none  were 

? roved.  Bartlett  v.  Brickett,  14  Allen,  62. 
he  court  said:  "Except  in  the  special 
cases  in  which  provision  is  made  by  statute, 
the  defendant  in  replevin  who  prevails  is 
to  recover  damages  'measured  by  the  nature 
and  degree  of  the  injury  he  has  sustained 
according  to  the  common  law.'  The  cases 
in  which  6  per  cent  upon  the  value  of  the 
goods  replevied  has  been  allowed  as  dam- 
ages, in  analogy  to  the  rule  in  other  cases 
of  unlawful  detention  of  property,  will  be 
found  to  be  cases  where  the  defendant  was 
entitled  to  a  return,  and  where  the  chattels 
replevied  were  merchandise  or  other  prop- 
erty capable  of  physical  use  and  enjoyment. 
That  rule  has  no  just  application  to  the 
case  of  securities  for  money,  bearing  inter- 
est. It  does  not  appear  from  the  evidence  re- 
ported, nor  is  it  suggested,  that  the  defend- 
ant claims  any  property  in  the  replevied 
goods,  nor  that  he  has  asked  for  a  return 
of  them.  There  is  nothing  in  the  case  to 
show  that  any  actual  loss  has  accrued  to 
him   from   being  deprived   of   them." 

In  an  action  to  recover  the  value  of  hay, 
it  was  held  that  where  the  plaintiff  in  re- 
plevin took  possession  and  suit  was  com- 
menced, and  the  jury  found  for  the  defend- 
ant the  value  at  a  time  subesquent  to  the 
taking,  interest  could  not  be  added  to  this 
value  from  the  time  of  taking  up  to  the  time 
the  value  was  assessed.  Atherton  v.  Fowler, 
46  Cal.  323:  In  this  case  it  was  admitted 
by  both  parties  that  where  a  jury  found  the 
value  nearly  a  year  subsequent  to  the  tak- 
ing, the  allowance  of  interest  from  the  time 
of  taking  was  erroneous,  and  that  th^  al- 
lowance of  interest  between  the  times  when 
the  verdict  was  rendered  and  the  judgment 
entered  up  was  erroneous. 

The  allowance  of  interest  on  the  value  of 
property  prior  to  the  return  of  a  verdict  in 
replevin  was  held  erroneous  under  Iowa 
Code,  §  4178,  giving  a  party  in  an  action 
of  replevin,  found  entitled  to  property  not 
in  his  possession,  the  option  to  have  an 
execution  for  the  delivery  of  the  property 
or  for  its  value.  This  was  held  to  refer  to 
the  time  when  the  judgment  was  rendered, 
or  to  a  later  date,  and  not  to  the  time  when 
the  action  was  commenced.  Bonnot  Co.  v. 
Newman  Bros.  109  Iowa,  680,  80  N.  W. 
655. 

In  Missouri,  under  Mo.  Rev.  Stat.  §  3854 
(Rev.  Stat  1866,  p.  1245,  §  11,  Rev.  Stat. 
1889,  §  7489,  Rev.  Stat.  1899,  §  4473),  pro- 
viding that  if  plaintiff  fail  to  prosecute  his 
action  with  effect,  and  shall  have  the  prop- 
erty, and  the  defendant  claims  and  demands 
a  return  thereof,  the  jury  may  assess  the 
value  of  the  property  and  the  damages  for 
taking  and  detaining  the  same,  for  the 
time  such  property  was  taken  until  the  day 
of  trial,  it  was  held  that  the  value  at  the 
time  of  assessment  controlled,  and  that  the 
jury  could  consider  depreciation  in  estima- 
ting damages  for  taking  and  detaining,  but 
no  interest  was  to  be  allowed.  Pope  v.  Jen- 
kins, 30  Mo.  528;  Andrews  v.  Costican,  30 
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Mo.  App.  29;  Chapman  ▼.  Kerr,  80  Mo.  158. 
This  latter  case  overrules  Woodburn  v.  Cog- 
dal,  39  Mo.  228,  and  Miller  v.  Whitson,  40 
Mo.  101,  which  held  that  interest  was  prop- 
er. 

There  are  some  Missouri  court  of  appeals 
eases  following  Walker  v.  Borland,  21  Mo. 
289,  which  was  an  action  of  trespass  for 
seizing  and  selling  property,  which  do  not 
discuss  Chapman  v.  Kerr,  supra,  or  the 
statute  cited  therein,  controlling  "replevin" 
cases,  but  cite  a  statute  on  "damages." 
Neither  line  of  cases  attempts  to  reconcile 
the  two  statutes,  but  it  would  seem  that 
the  case  of  Chapman  v.  Kerr,  applying  the 
replevin  statute,  is  the  law  of  that  state. 
Both  statutes  were  in  force  when  all  these 
late  conflicting  cases  were  decided. 

In  an  action  of  replevin  where  the  plain- 
tiff obtained  possession  and  judgment  was 
for  defendant,  it  was  held  that  it  was  dis- 
cretionary whether  the  jury  should  or 
should  not  allow  interest,  under  Mo.  Rev. 
Stat.  1889,  §  2869,  providing  that  the  jury 
on  a  trial  of  damages  may,  if  they  think  fit, 
give  damages  in  the  nature  of  interest,  over 
and  above  the  value  of  the  goods  at  the  time 
of  seizure.  Feller  v.  McKilTip,  109  Mo.  App. 
01,  81  S.  W.  641. 

In  an  action  of  replevin,  if  the  property 
was  obtained  without  injury,  it  was  held 
that  the  owner  was  entitled  only  to  dam- 
ages for  the  caption  and  detention,  and  the 
ordinary  damages  were  the  interest  on  the 
value  of  the  property.  Reno  v.  Kingsbury, 
39  Mo.  App.  240. 

In  an  action  of  replevin,  where  the  judg- 
ment was  for  defendant,  it  was  held  that  the 
measure  of  damages  was  the  value  of  the 
property  when  taken,  with  legal  interest  to 
the  time  of  trial.  Shenuit  v.  Breuggestradti 
8  Mo.  App.  46. 

X.  Sale. 

o.  Nondelivery* 

The  general  rule  is  that  where  the  price 
has  not  been  paid  and  the  vendor  refuses 
to  deliver,  he  will  be  liable  for  the  difference 
between  the  contract  and  the  market  price, 
at  the  time  and  place  of  delivery,  witn  in- 
terest from  that  time.  If  the  price  has 
been  paid,  he  will  be  liable  for  the  market 
price  at  the  time  and  place  of  delivery,  with 
interest  from  that  time.  In  Indiana  inter- 
est was  denied,  where  there  was  no  rescis- 
sion, and  in  California  interest  was  allowed 
under  one  section  of  the  Code,  where  the 
damages  were  easily  ascertained,  and  denied 
in  another  case,  under  another  section  of 
the  Code,  where  the  damages  were  not  easily 
ascertained. 

So,  in  an  action  for  breach  of  contract 
for  sale  of  goods,  the  price  not  having  been 
paid  in  advance,  and  the  vendor  having 
failed  to  deliver  them  according  to  the  con- 
tract, the  measure  of  damages  was  held  to 
be  the  difference  between  the  contract  price 
and  the  market  value  of  the  goods  at  the 
time  and  place  of  delivery,  with  interest. 
Penn  v.   Smith,  104  Ala.  445,   18   So.   38; 
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McFadden  ▼.  Henderson,  128  Ala.  221,  29 
So.  640. 

Ill  Bell  ▼.  Reynolds,  78  Ala.  511,  50  Am. 
Rep.  52,  where  it  was  held  special  profits 
could  be  recovered  for  failing  to  deliver  a 
fertilizer,  where  no  other  could  be  had  to 
raise  the  crop,  the  court  said :  "The  general 
rule  is  familiar  that,  in  ordinary  cases, 
when  the  vendor  has  failed  or  refused  to  de- 
liver to  the  purchaser  goods  sold,  the  meas- 
ure of  damages  for  the  breach  of  contract, 
if  the  price  has  not  been  paid,  is  the  differ- 
ence between  the  agreed  price  and  the  mar- 
ket price  of  the  goods  at  the  time  aod  place 
of  delivery,  with  interest." 

And  a  vendee  is  entitled  to  recover  for  the 
nondelivery  of  j^ooda  the  difference  between 
the  contract  price  and  the  market  value  of 
the  goods  at  the  time  and  place  of  delivery, 
with  interest.  Bunch  ▼.  Potts,  57  Ark.  257, 
21  S.  W.  437. 

And  where  a  vendor  wrongfully  stopped  in 
transit  goods  sold  to  an  insolvent,  who  had 
pledged  the  bills  of  lading,  and  the  vendor 
thereby  prevented  the  delivery  of  the  goods, 
he  was  held  liable  for  interest  on  their  value. 
Pope  V.  Baltimore  Warehouse  Co.  103  Md. 
9,  62  AtL  1119. 

In  an  action  for  breach  of  an  agreement 
to  sell  and  deliver  goods,  where  it  was 
agreed  that  if  the  plaintiffs  were  entitled  to 
recover,  they  were  entitled  to  recover  at 
a  certain  rate  per  ton  for  the  failure  to  de- 
liver a  certain  number  of  tons,  it  was  held 
that  plaintiffs  were  entitled  to  interest  on 
the  amount  so  computed  from  the  date  of 
their  demand.  Thomas  v.  Wells,  140  Mass. 
517,  5  N.  E.  485.  The  court  said:  "The 
bill  of  exception  states  that  'it  was  agreed 
that,  if  the  plaintiffs  were  entitled  to  re- 
cover, they  were  entitled  to  recover  for  the 
failure  to  deliver  46  0/40  tons,  and  that  the 
measure  of  damages  should  be  $10  per  ton.' 
The  fair  meaning  of  this  agreement  is,  that, 
at  the  time  the  defendants  refused  to  per- 
form the  contract,  the  plaintiffs  were  dam- 
aged to  the  extent  of  $10  per  ton;  that  is, 
that  the  goods  were  then  worth  $10  per  ton 
more  than  the  contract  price.  This  being 
so,  in  order  to  put  the  plaintiffs  in  as  good 
a  position  as  they  would  have  been  in  if  the 
contract  had  been  performed,  they  are  en- 
titled to  interest  from  the  date  of  their  de- 
mand." 

And  in  an  action  for  failure  to  ship  a 
sawmill  within  the  time  contracted  for, 
plaintiff  was  allowed  interest  as  damages 
on  the  purchase  price  only  from  the  time 
he  was  deprived  of  possession  of  the  mill. 
Edwards  v.  Sanborn,  6  Mich.  348. 

In  an  action  for  damages  for  nondelivery 
of  merchandise  purchased,  it  was  held  the 
plaintiff  was  entitled  to  recover  the  differ- 
ence between  the  contract  price  and  market 
value  at  the  time  and  place  of  delivery, 
with  interest  thereon,  and  that  the  question 
of  interest  was  not  one  of  discretion  with 
the  jury.  Dana  v.  Fiedler,  12  N.  Y.  40,  62 
Am.  Dec.  130.  The  court  said:  "The  right 
to  interest,  in  actions  upon  contract,  de- 
pends not  upon  discretion,  but  upon 'legal 
right;  and  in  actions  like  the  present  is  as 
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much  a  part  of  the  indemnity  to  whish  the 
party  is  entitled  as  the  difference  between 
the  market  value  and  the  contract  price." 

That  ruling  was  recognized  in  White  ▼. 
Miller,  78  N.  Y.  393,  34  Am.  Rep.  544. 

And  in  an  action  on  a  contract  for  failing 
to  deliver  a  boat  load  of  flour,  where  the 
plaintiffs  were  ready,  able,  and  willing  to 
perform  their  part  of  the  contract,  it  was 
held  that  the  damages  were  the  difference 
between  the  contract  price  and  the  value 
on  the  day  of  delivery,  with  interest.  Clark 
V.  Dales,  20  Barb.  42. 

In  an  action  for  unliquidated  damages  for 
breach  of  an  executory  contract  of  sale, 
where  property  had  a  market  value,  it  was 
held  that  interest  was  allowable.  Reynolds 
V.  Burr,  104  App.  Div.  31,  93  N.  Y.  Supp. 
319. 

The  measure  of  damages  in  a  breach  of  an 
epcecutory  contract  for  the  sale  of  personal 
property  was  held  in  Enders  v.  Board  of 
Public  Works,  1  Gratt.  364,  to  be  the  value 
of  the  same  when  it  should  have  been  de- 
livered, with  interest  from  that  time  until 
paid. 

Where  the  vendor  of  cotton  agreed  to 
take  a  certain  note  in  exchange  as  payment, 
that  the  obligor  becoming  insolvent,  the 
vendor  refused  to  deliver,  it  was  held  that 
the  damages  would  be  the  face  value  of  the 
note,  with  interest  from  the  time  of  de- 
mand.   Bicknall  v.  Waterman,  5  R.  I.  43. 

And  in  an  action  for  damages  for  breach 
of  a  contract  of  conditional  sale,  it  was 
held  that  interest  would  be  allowed  from  the 
date  of  failure  to  deliver  the  goods.  Loomis 
V.  Norman  Printers'  Supply  Co.  81  Conn. 
343,  71  Atl.  368.  • 

In  Merryman  v.  Criddle,  4  Munf.  542,  the 
general  rule  that,  in  actions  for  breach  of 
executory  contracts,  the  value  of  the  arti- 
cles to  be  delivered,  with  interest  from  such 
time  of  delivery,  forms  the  proper  measure 
of  damages,  was  held  to  have  some  excep- 
tions founded  on  particular  circumstances. 
The  bill  of  exceptions  in  this  case  did  not 
show  enough  to  take  the  case  out  of  the 
general  rule. 

In  an  action  for  the  nondelivery  of  stocks, 
where  the  same  were  fraudulently  convert- 
ed by  a  third  party,  in  no  way  for  the  use  of 
the  defendant^  it  was  held  that  the  value 
of  the  stocks  from  the  time  they  were 
charged  as  delivered,  with  interest  to  the 
time  of  trial,  should  be  the  measure  of  re- 
covery. Andrews  v.  Clark,  72  Md.  396,  20 
Atl.  429.  The  agent  of  the  broker  misap- 
propriated these  stocks,  and  delivered  forged 
stocks  of  no  value. 

The  general  rule  that  interest  should 
not  be  allowed  on  unliquidated  damages  was 
held  not  to  apply  to  an  action  against  a 
purchaser  of  mining  property,  wliere  he 
failed  to  deliver  stock  in  payment,  and  the 
stock  had  a  market  value  susceptible  of 
easy  proof.  Kuhn  v.  McKay,  7  Wyo.  42, 
49  Pac.  473,  51  Pac.  205. 

In  an  action  to  recover  damages  for  re- 
fusing to  transfer  on  the  books  of  the  com- 
panv  and  deliver  certificates  of  stock,  it  was 
held  the  measure  of  damages  was  the  valu9 
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of  shares  at  the  timie  of  such  refusal,  with  | 
interest  from  that  time.     Sargent  v.  Frank- 
lin Ins.  Co.  8  Pick.  90,  19  Am.  Dec.  300. 

In  an  action  for  breach  of  a  contract  to 
sell  and  deliver  stock,  where  the  purchaser 
did  not  pay  the  purchase  money  in  advance, 
it  was  held  the  measure  of  damages  was  the 
difference  between  the  contract  price  and  the 
market  price  on  the  day  of  the  breach,  with 
interest  from  that  day.  Currie  v.  White, 
6  Abb.  Pr.  N.  S:  352. 

In  an  action  for  refusing  to  deliver  wheat, 
it  was  held  that  the  measure  of  damages, 
where  the  price  had  not  been  paid,  was  the 
difference  between  the  market  value  at  the 
time  of  default  and  the  contract  price,  with 
interest;  and  this  was  allowed  as  compen- 
sation for  delay  in  payment  of  dajtnages. 
Driggers  v.  Bell,  94  111.  223. 

In  an  action  for  damages  for  breach  of  a 
contract  to  ship  and  transport  certain 
wheat,  it  was  held  that  the  rule  of  damages 
was  the  difference  in  value  at  the  place 
and  time  of  delivery,  and  the  value  of  the 
same  kind  of  wheat  at  the  place  of  ship- 
ment, at  the  s^me  time,  with  cost  of  trans- 
portation to  the  place  of  delivery,  with  in- 
terest from  the  date  when  it  should  have 
been  delivered.  Cowley  v.  Davidson,  13 
Minn.  92,  Gil.  88. 

Plaintiff  is  entitled  to  interest  only  from 
the  time  of  breach.  Brackett  v.  Edgerton, 
14  Minn.  174,  Gil.  134,  100  Am.  Dec.  211. 

And  on  a  claim  for  damages  for  refusal 
to  deliver  the  whole  quantity  of  wheat  ac- 
cording to  contract,  it  was  held  the  measure 
of  damages  was  the  difference  between  the 
contract  price  of  the  wheat  not  delivered 
and  its  market  value  at  the  time  it  was  to 
be  delivered,  with  interest  on  the  difference. 
Fishell  V.  Winans,  38  Barb.  228. 

The  jury  could  allow  interest  by  way  of 
damages.     Dox  v.  Dey,  3  Wend.   35G. 

In  an  action  of  assumpsit  founded  upon 
an  agreement  to  deliver  personal  property, 
where  the  price  was  paid  in  advance,  it  was 
held  that  the  measure  of  damages  was  the 
value  of  the  property  at  the  time  of  delivery, 
with  interest  thereon  to  the  time  of  trial. 
Bickell  V.  Colton,  41  Miss.  368. 

In  an  action  for  breach  of  a  contract  to 
deliver  hemlock  bark,  it  was  held  proper  to 
allow  interest  from  the  commencement  of 
the  action.  Gallun  v.  Seymour,  76  Wis.  251, 
45  N.  W.  115. 

In  an  action  for  damages,  under  contract 
to  sell  and  deliver  so  much  ice  per  year  for 
five  years,  plaintiff  was  entitled  to  interest 
from  the  close  of  the  vear.  Winch  v.  Mutual 
Ben.  Ice  Co.  86  N.  Y.*U]8. 

The  measure  of  damages  for  breach  of 
contract  for  delivery  of  ice,  where  the  vend- 
or failed  to  deliver,  is  the  difterence  be- 
tween what  the  same  would  have  cost  the 
purchaser  under  the  contract,  and  the  mar- 
ket value  at  such  time,  with  interest.  An- 
derson V.  Savoy,  137  Wis.  44,  118  N.  W. 
217. 

In  an  action  for  damages  for  breach  of 
contract  of  sale,  and  for  failure  to  deliver 
peaches  at  a  certain  price,  it  was  held  that 
the  court  properly  allowed  interest  upon  the 
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amount  of  damages  sustained  from  the  date 
of  filing  the  complaint,  under  Cal.  Civ.  Code, 
§  3287,  providing  that  every  person  who  is 
entitled  to  recover  damages  capable  of  being 
made  certain  by  calculation,  and  the  right 
to  recover  which  is  vested  in  him  upon  a 
particular  day,  is  entitled  to  recover  inter- 
est from  that  day.  Cutting  Fruit  Packing 
Co.  V.  Canty,  141  Cal.  692,  75  Pac.  564. 
Tlie  defendant  delivered  pari  of  those  sold, 
and  the  plaintiff  was  compelled  to  buy  at  an 
advance,  and  sued  for  the  difference. 

See  Hewes  v.  Germain  Fruit  Co.  .108  Cal. 
441,  39  Pac.  853,  subd.  X.,  b,  infra. 

But  in  an  action  for  damages  for  failure 
to  deliver  fruit,  it  was  held  that  interest  on 
the  damages  could  not  be  allowed  under  Cal. 
Civ.  Code,  §  3308,  providing  damages  for 
breach  of  contract  to  sell,  or  §  3311,  provid- 
ing damages  for  breach  of  contract  to  pur- 
chase. Ellsworth  V.  Knowles,  8  Cal.  App. 
630,  97  Pac.  690.  It  was  held  that  neither 
section  provid*ed  for  interest,  and  both  sec- 
tions were  subject  to  §  3357,  providing  that 
the  damages  prescribed  in  this  chapter  are 
exclusive  of  exemplary  damages  and  in- 
terest, except  where  those  are  expressly 
mentioned.  In  this  case  the  contract  was 
to  deliver  1850  12^  "lbs.  kilo  boxes  apricots," 
which  was  a  combination  of  two  svstems  of 
weights  that  made  it  uncertain,  but  it  was 
finally  construed  to  mean  kilo  boxes  at  27 ^ 
pounds  per  box.  In  this  case,  differing 
from  the  preceding  one,  the  damages  could 
not  be  made  certain  by  calculation. 

So,  in  an  action  on  a  contract  to  sell  and 
deliver  hogs,  where  the  plaintiff  did  not  de- 
mand rescission,  and  sued  for  damages,  it 
was  held  that  an  instruction  authorizing  a 
verdict  for  interest  was  erroneous.  Harvey 
V.  Myer,  9  Ind.  391;  Dobenspeck  v.  Armel, 
11  Ind.  31.  The  court  said:  "But  no  au- 
thority has  been  cited,  nor  do  we  know  of 
any,  which  allows  interest  to  be  recovered 
on  monev  advanced  on  such  contract,  unless 
it  hafl  been  rescinded." 

h.  Refusing  to  accept. 

Interest  will  be  allowed  on  damages  for 
refusal  to  accept  goods  that  were  purchased 
under  a  contract  of  sale,  if  the  damages  can 
be  readily  ascertained. 

So,  in  an  action  by  vendors  for  breach  of 
an  executory  contract  to  purchase,  it  was 
admitted  that  a  party  is  entitled  to  recover 
interest  as  part  of  the  damages,  when  the 
property  sells  at  a  market  value  at  the  time 
of  the  breach,  but,  as  the  subject  of  the  sale 
was  an  old  ferryboat  that  had  no  market 
value,  it  was  held  that  interest  could  not  be 
allowed.  Gray  v.  Central  R.  Co.  157  N. 
Y.  483,  52  N.  E.  555. 

In  an  action  for  breach  of  contract  to 
purchase  lard,  and  for  damages  for  refusing 
to  take  and  pay  for  the  same,  it  was  said: 
"The  court  instructed  the  jury  that  the  ap- 
pellee was  entitled  to  interest  on  whatever 
damages  he  sustained.  Cases,  even  in  this 
state, -conflict  upon  that  question.  The  in- 
struction is  in  accord  with  Driggers  v.  Bell, 
94  111.  223,  and  A.  B.  Dick  Co.  v.  Sherwood 
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Letter  File  Co.  51  111.  App.  343,  affinned  in 
157  111.  325,  42  N.  E.  440,'^  Murray  v.  Doud, 
63  111.  App.  247. 

In  an  action  by  the  seller  for  refusing  to 
take  pig  iron,  it  was  held  that  interest  on 
damages  from  the  time  of  the  breach  of  the 
contract  was  allowable.  Vierling  v.  Iro- 
quois Furnace  Co.  68  HI.  App.  643. 

In  an  action  for  breach  of  contract  of 
goods,  where  the  measure  of  damages  was 
held  to  be  the  difference  between  the  con- 
tract price  of  the  goods  sold  and  the  market 
value  at  the  time  the  defendant  refused  to 
receivjB  them,  it  was  held  that  the  plaintiff 
was  entitled  to  interest  under  Mo.  Rev.  Stut. 
1899,  §  3705.  Nelson  v.  Hirsch  &  Sons  Iron 
&  Rail  Co.  102  Mo.  App.  498,  77  S.  VV.  690. 

But  in  Hewes  v.  Germain  Fruit  Co.  106 
Cal.  441,  39  Pac.  853,  which  was  an  action 
by  the  vendor  against  the  purchaser  for  re- 
fusing to  accept  a  crop  of  fruit,  it  was  held 
that  interest  could  not  be  allowed  under 
Cal.  Civ.  Code,  §  3311,  providing  that  the 
excess  of  the  contract  price  over  the  value 
of  the  property  to  the  seller  was  the  meas- 
ure of  damages,  and  §  3357,  providing  that 
the  damages  prescribed  by  this  chapter  are 
exclusive  of  exemplary  damages  and  inter- 
est, except  where  those  are  expressly  men- 
tioned. The  court  said  it  could  not  be 
given  under  §  3287,  providing  that  every 
person  who  is  entitled  to  recover  damages 
certain  or  capable  of  being  made  certain 
by  calculation,  and  the  righV-.to  recover 
which  i's  vested  in  him  on  a  particular  day, 
is  entitled  to  interest  from  that  day%  i*unless 
it  can  be  held  that  the  damages  in  this  case 
were"  capable  of  being  made  certain  by  cal- 
culation, "and  this,  we  think,  could  not  be 
done."  And  whether,  if  the  complaint  had 
alleged  the  market  price  at  date  of  breach, 
and  demanded  jud^^ment  for  a  specific  sum, 
interest  might  have  been  allowed,  was  not 
decided. 

c  Warranty,  deceit,  and  fraud. 

Where  the  damages  are  easily  ascertain- 
able, or  the  pro|>erty  received  is  of  no  value 
whatever,  the  rule  seems  to  be  that  interest 
will  be  allowed.  But  where  the  damages 
are  unliquidated  and  uncertain,  interest  is 
denied. 

Thus,  in  an  action  for  breach  of  warrantv 
of  a  slave,  a  jury  could  allow  interest  on 
the  difference  between  the  real  value  of  the 
'lave  at  the  time  of  warranty  and  his  value, 
if  sound,  according  to  the  warranty,  from 
the  time  of  the  sale.  Marshall  v.  Wood, 
16  Ala.  806;  Kornegay  v.  White,  10  Ala. 
255. 

In  an  action  on  a  written  warranty  of 
the  soundness  of  a  slave,  it  was  held  that 
where  one  party  had  a  legal  right  to  recover 
damages  as  due  at  a  particular  time,  he 
was  also  entitled  to  interest  from  tlie  ma- 
turitv  of  the  demand  until  the  trial.  Stoiid- 
enmeier  v.  Williamson,  29  Ala.  558.  This 
would  be  the  difTerence  between  the  value 
at  the  time  of  the  sale  and  the  actual  value 
at  that  time,  with  interest  from  that  time. 

In  a  suit  to  subject  a  separate  estate  to  a 
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judgment  for  purchase  money  of  a  slave,  the 
defense  was  fraud  in  the  sale  of  the  slave, 
and  it  was  held  that  the  defendant  was  en- 
titled to  a  deduction  of  a  sum  equal  to  the 
difference  between  the  actual  value  of  the 
slave  at  the  time  of  sale,  and  the  value  the 
slave  ought  to  have  had,  with  interest  on 
that  sum.    Caldwell  v.  Sawyer,  30  Ala.  283. 

On  breach  of  warrantv  of  title  of  a  slave, 
it  was  held  that  the  damages  were  the  pur- 
chase price  and  interest ;  but  interest  should 
not  be  computed  during  the  time  that  the 
title  was  good.  Crittenden  v.  Posey,  1  Head, 
311. 

But  in  Ware  v.  Weathnall,  2  M'Cord, 
L.  413^  it  was  held  that  the  measure  of 
damages  was  the  purchase  price,  with  in- 
terest from  the  time  of  the  purchase. 

In  an  action  for  a  breach  of  warranty  for 
the  sale  of  a  slave,  where  there  had  been  an 
exchange  of  slaves,  an  instruction  that  the 
plaintiff  was  entitled  to  recover  interest  up- 
on the  value  of  the  slave,  if  he  was  unsound 
and  worthless,  from  the  date  of  the  exchange, 
was  held  to  be  erroneous.  Tatum  v.  Mohr, 
21  Ark.  349.  The  court  said:  "On  general 
principles,  in  a  suit  like  the  present,  for  un- 
liquidated contested  damages,  the  plaintiff 
is  not  entitled  to  recover  interest  as  such. 
.  .  .  If  the  plaintiff  was  entitled  to  in- 
terest under  the  statute  (Gould's  Dig.  chap. 
92),  it  was  under  that  clause  of  the  first 
section  which  allows  interest  'on  money  due 
and  withheld  by  an  unreasonable  and  vex- 
atious delay  of  payment,'  and  this  waa  a 
question  for  the  jury." 

In  an  action  for  a  breach  of  warranty  in 
the  sale  of  live  stock,  it  was  held  that  the 
amount  ascertained  to  be  proper  compensa- 
tion at  the  time  of  the  breach  might  oe  in- 
creased by  the  addition  of  interest;  but 
whether  it  was  or  not  rested  in  the  discre- 
tion of  the  jury,  and  it  was  held  error  to 
instruct  the  jury  to  find  interest.  Snowden 
V.  Waterman,  110  Ga.  99,  35  S.  E.  309. 

Where  the  vendor  of  sheep  represented 
that  they  were  free  from  disease,  when  they 
were  not,  it  was  held  that  the  measure  of 
damages  was  the  difference  in  value  between 
the  amount  paid  and  what  they  were  really 
worth  at  the  time,  and  interest  from  that 
time.    Routh  v.  Caron,  64  Tex.  292. 

In  an  action  for  breach  of  warranty  in 
the  sale  of  a  horse,  where  there  was  a  failure 
to  replace  him,  and  he  was  returned  to  the 
seller,  it  was  held  that  the  measure  of  the 
buyer's  damages  was  the  value  of  the  horse 
as  purchased,  not  exceeding  the  purchase 
price,  with  interest  from  the  time  the  horse 
should  have  been  replaced.  Christie  v. 
Crawford,  152  Mich.  400,  116  N.  W.  202. 

And  where  the  plaintiff  was  entitled  to 
recover  for  deceit  in  delivering  to  him 
worthless  stock,  it  was  held  the  damages 
were  the  purchase  money  paid,  with  6  per 
cent  interest.  Heed  v.  Pierce,  8  Mo.  App. 
568. 

Where  the  purchaser  paid  more  than  the 
contract  price  for  stock  in  a  corporation, 
under  an  agreement  that  it  should  be  ad- 
justed,   it    was   held   that   the   vendor   waa 
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liable  for  the  excess,  with  interest  from  the 
date  of  demand,  but  not  from  the  date  of 
payment.  Ft.  Smith  Wagon  Co.  v.  Baker, 
84  Ark.  444,  106  S.  W.  691. 

In  an  action  for  fraud  and  'deceit  in  the 
sale  of  notes  represented  to  be  ^ve11  secured, 
it  was  held  that  the  measure  of  damages  was 
the  difference  between  the  actual  value  and 
what  the  value  should  have  been  at  the 
time  of  the  transaction,  with  interest  to 
the  time  of  trial.  Schwitters  v.  Springer, 
236  111.  271,  86  N.  E.  102,  affirming  137 
111.  App.  103. 

And  in  an  action  for  breach  of  warranty 
in  the  sale  of  a  threshing  machine,  it  was 
held  that  the  jury  were  properly  instruct- 
ed to  find  the  difference  in  the  value  of  the 
machine  as  it  was  and  as  it  would  have 
been  had  it  been  as  warranted,  with  interest 
from  the  date  of  sale.  Pitsinowsky  v.  Beard- 
sley,  37  Iowa,  9. 

And  in  an  action  on  a  note  given  for  a 
reaper,  where  the  defense  was  breach  of 
warranty,  it  was  held  that  the  jurv  could 
augment  the  damages  by  including  in- 
terest. Minneapolis  Harvester  Works  v. 
Bonnallie,  29  Minn.  373,  13  N.  W.  149.  The 
court  said:  "To  afford  the  party  just  com- 
pensation, since  his  damages  accrued  at  a 
different  time,  he  must  be  allowed  interest, 
else,  the  longer  the  delay,  the  more  inade- 
quate his  compensation  would  prove  to  be." 

On  a  breach  of  warranty  for  manufac- 
tured goods,  the  purchaser  is  entitled  to  re- 
cover the  price  paid,  with  interest  from 
that  time.  South  Bend  Pulley  Co.  v.  W.  E. 
Caldwell  Co.  21  Ky.  L.  Rep.  1084,  54  S.  W. 
32. 

In  an  action  on  a  warranty  of  flour  pur- 
chasedj  plaintiff  is  entitled  to  recover  the 
consideration  money  paid  for  the  several 
barrels  which  prove  defective,  with  interest 
as  allowed.  Voorhees  v.  Earl,  2  Hill,  288, 
38  Am.  Dec.  588. 

The  measure  of  damages  for  breach  of  a 
contract  of  sale  of  cotton  is  the  difference  in 
value  of  that  delivered  and  that  contracted 
for,  with  interest  thereon.  Connor  v.  S. 
Blaisdell  Jr.  Co.  (Tex.  Civ.  App.)  60  S.  W. 
890. 

And  in  an  action  for  damages  in  inducing 
the  plaintiff,  by  fraudulent  representations, 
to  purchase  an  interest  in  a  business,  it  was 
held  that  the  plaintiff  was  entitled  to  recov- 
er such  loss  as  might  have  been  the  direct 
result  of  such  fraudulent  representations, 
not  exceeding  the  amount  paid  by  him  for 
the  property,  with  interest.  Buscbman  v. 
Codd,  52  Md.  202. 

In  cases  where  the  damages  are  uncertain, 
interest  is  not  allowed. 

In  an  action  for  breach  of  warranty  of 
cabbage  seed,  where  the  referee  allowed  in- 
terest on  the  damages  from  the  time  the 
crops  should  have  been  harvested  and  sold, 
it  was  held  erroneous.  White  v.  Miller,  78 
N.  Y.  393,  34  Am.  Rep.  544.  The  court  said: 
"The  demand  was  unliquidated,  and  the 
amount  could  not  be  determined  by  compu- 
tation simply,  or  reference  to  market  val- 
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And  in  an  action  for  damages  for  breach 
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of  warranty  as  to  the  efficiency  of  certain 
boilers,  it  was  held  that  no  interest  should 
have  been  allowed,  as  the  damages  were  ud- 
liquidated.  Krasilnikoff  v.  Dundon,  8  Cal. 
App.  406,  97  Pac,  172. 

And  interest  was  denied  in  the  following 
cases: 

An  action  for  breach  of  warranty  or  un- 
liquidated damages.  Young  v.  Van  Natta, 
113  Mo.  App.  550,  88  S.  W.  123.  This  was 
a  warranty  in  the  sale  of  live  stock. 

An  action  for  breach  of  warranty  of  rosin. 
Lewis  V.  Rountree,  79  N.  C.  122,  28  Am. 
Rep.  309.  The  court  said:  "In  the  present 
case,  although  we  may  assume  that  the  de- 
fendant had  notice  by  the  commencement 
of  the  action,  that  he  was  looked  to  for  the 
payment  of  damages,  yet,  as  a  fact,  not 
only  was  the  amount  technically  unliqui- 
dated, but,  owing  to  the  unsettled  state  of 
the  law,  it  was  uncertain.  He  could  not 
safely  and  without  risk  pay  any  sum  until 
it  was  ascertained  by  a  judgment,  which  he 
might  expect  it  speedily  would  be." 

A  special  assumpsit  on  a  warranty  of 
soundness.  Ancrum  v.  Slone,  2  Speers,  L. 
594,  following  Holmes  v.  Misroon,  1  Tread- 
way,  Const.  21.  The  court  said:  "Interest 
being  stated  damages  on  pecuniary  liabili- 
ties, to  find  a  sum  with  interest  in  an  ac- 
tion sounding  in  damages  is  to  allow  dam- 
ages on  damages,  which  is  an  incongruity." 

But  in  Jacksonville,  T.  &  K.  W.  R.  Co.  v. 
Peninsular  Land  Trans  p.  &  Mfg.  Co.  27  Fla. 
1,  17  L.R.A.  33,  9  So.  601,  Ancrum  v.  Slone, 
supra,  was  not  approved. 

XI.  Fraud  and  deceit. 

In  actions  for  fraud  and  deceit,  where  the 
damages  are  susceptible  of  computation,  the 
cases  allow  interest.  But  in  Virginia,  in- 
terest was  denied. 

In  an  action  for  damages  for  falsely  rep- 
resenting the  value  of  land  in  exchange,  it 
was  held  that  interest  should  be  allowed  as 
damages  where  the  difference  in  value  did 
not  compensate.  Cook  v.  Perry,  43  Mich. 
023,  5  N.  W.  1054. 

And  in  an  action  for  deceit  and  fraud 
causing  plaintiff  loss  of  property,  it  was 
held  that  the  plaintiff  was  entitled  to  have 
the  value  of  the  property  lost,  and  interest 
might  be  allowed  in  such  cases.  McBeth  v. 
Coddock,  28  Mo.  App.  380. 

And  in  an  action  for  obtaining  money  by 
fraudulent  representations,  where  there  was 
no  question  as  to  the  amount,  it  was  held 
proper  to  allow  interest  on  the  amount  if 
the  jury  should  find  for  plaintiff.  Arthur 
V.  Wheeler  &  W.  Mfg.  Co.  12  Mo.  App.  335. 

And  in  an  action  for  fraud  in  procuring 
plaintiff  to  make  a  loan  on  land  worth  less 
than  the  sum  loaned,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  differ- 
ence between  the  amount  loaned  and  the 
value  she  received,  and  interest  upon  this 
sum  from .  the  time  the  loan  was  made. 
Briggs  V.  Brushaber,  43  Mich.  330,  38  Am. 
Rep.  187,  6  N.  W.  383. 

In  an  action,  for  money  obtained  by  fraud- 
ulent   representations,    plaintiffs    were    en- 
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titled  to  interest.  Meyer  v.  Johnson,  122  111. 
App.  87.  The  court  said:  'This  money  be- 
longed to  plaintiffs,  and  was  withheld  from 
them  by  defendant  without  the  knowledge 
by  plaintiffs  that  defendant  had  thus  ob- 
tained and  was  holding  their  money.  We 
think  the  case  was  within  the  spirit  of  §  2 
01  the  interest  act.  Stem  t.  People,  102  111. 
540.  But  interest  was  not  named  in  the 
bill  of  particulars.  A  party  is  bound  by  his 
bill  of  particulars  when  filed  under  a  rule 
of  court.  .  .  .  We  hold  that,  as  it  is  the 
statute  which  gives  the  interest,  it  was  not 
necessary  to  claim  it  in  the  bill  of  particu- 
lars." 

In  Snow  V.  Nowlin,  43  Mich.  383,  6  N.  W. 
443,  in  an  action  of  trespass  on  the  case  for 
misrepresentation  of  the  value  of  land  ex- 
changed, the  court  said:  "As  to  the  ques- 
tion of  interest:  in  cases  of  contract  and 
many  eases  of  tort,  the  rule  is  well  settled 
in  this  state  that  interest  may  be  allowed 
by  way  of  damages.  The  plaintiff  is  allowed 
full  compensation  for  the  injury  he  has  sus- 
tained. He  is  to  be  placed  as  nearly  as  can 
be  in  the  position  he  would  have  if  the  rep- 
resentations made  had  been  true.  The  dif- 
ference in  value  will  not  accomplish  this 
unless  interest  is  added  thereto." 

In  an  action  for  damages  by  reason  of 
false  representations  to  procure  the  delivery 
of  personal  property  on  conditional  sale, 
where  there  was  a  stipulation  that  if  plain- 
tiff recovered,  the  court  could  add  interest 
to  the  verdict,  it  was  held  that  although  it 
was  discretionary  with  the  jury,  in  that  case 
the  court  could  add  interest  to  the  verdict. 
Xichols  V.  Coleman,  96  App.  Div.  353,  89 
N.  Y.  Supp.  234. 

In  an  action  on  the  case  for  fraudulently 
obtaining  property  of  plaintiff,  it  was  held 
that,  in  case  of  tort,  the  allowance  of  inter- 
est as  damages  was  in  the  discretion  of  the 
jury,  but  was  not  allowable  as  a  matter  of 
law.  Lincoln  v.  Claflin,  7  Wall.  132,  19  L. 
ed.  106.  But  in  this  case  the  error  in  al- 
lowing interest  could  not  be  taken  advan- 
tage of  for  want  of  an  exception. 

And  in  an  action  for  fraud  and  deceit,  it 
was  held  that  the  jury  had  no  right  to  allow 
interest.  Brugh  v.  Shanks,  5  Leigh,  598. 
The  court  said:  **It  was  not  within  its 
province  or  power.  It  has  meddled  with  a 
matter  with  which  it  had  no  concern.  The 
verdict  as  to  the  interest  is  therefore  im- 
pertinent, and  mere  surplusage,  and  that 
part  of  it  should  have  been  disregarded  by 
the  county  court."  After  this  case,  Va. 
Code  1840,  chap.  177,  §  14,  provides  that 
in  any  action,  whether  arising  from  con- 
tract or  from  tort,  the  jury  may  allow  in- 
terest, and  fix  the  period  when  it  shall  com- 
mence. 

XII.  Efninent  domain, 

a.  Generally. 

The  general  rule  in  eminent  domain  is  to 
allow  interest  on  the  damages  from  the 
time  of  taking.  Some  cases  allow  interest 
from  the  time  of  judgment,  others  from  the 
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time  of  confirmation  of  the  report  or*  award. 
In  some  cases  interest  was  allowed  from  the 
time  of  the  proceedings.  The  difference  in 
the  cases  is  largely  due  to  the  language  of 
the  statute  authorizing  condemnation. 

In  Iowa  the  owner  of  land  taken  and  con- 
demned by  a  railroad  was  held  entitled  to 
interest  from  the  date  of  the  taking  of  the 
land,  but  it  was  held  that  he  should 
have  the  interest  adjudicated  when  the  dapi- 
ages  were  assessed.  It  was  also  held  that  it 
was  the  duty  of  the  jury  to  assess  the 
damages  as  of  the  date  of  the  assessment, 
and  then  upon  the  verdict  the  court  should 
make  a  proper  order  touching  the  question 
of  interest.  Reed  v.  Chicago,  M.  &  St.  P. 
R.  Co.  25  Fed.  886. 

In  Newgass  v.  St.  Louis,  A.  k  T.  R.  Co.  ' 
54  Ark.  140,  15  &  W.  188,  it  was  held  that, 
as  the  corporation  had  been  in  the  enjoy- 
ment of  the  land,  the  damages  assessed 
would  bear  interest  from  the  date  of  filing 
the  petition. 

But  where  the  owner  was  not  deprived  of 
possession,  it  was  held  that  he  was  not  en- 
titled to  interest  until  the  actual  taking. 
Los  Angeles  v.  Gager,  10  Cal.  App.  378,  102 
Pac.  17. 

And  where  a  judgment  in  condemnation 
was  reversed  on  appeal  by  the  owner,  on  the 
second  trial  it  was  held  that  he  was  en- 
titled to  interest  on  the  judgment  from  the 
time  possession  was  taken.  Moll  v.  Sanitary 
Dist.  228  111.  633,  81  N.  E.  1147.  In  this 
case  the  plaintiff  was  compelled  to  appeal, 
and  possession  was  taken  of  his  property 
and  held  for  three  years,  and  just  compensa- 
tion was  held  not  only  to  include  the  value 
of  the  property  from  the  time  of  filing  the 
petition,  but  the  use  of  the  property  from 
the  time  the  petitioner  took  possession,  meas- 
ured by  the  interest  for  that  time  on  the 
value  of  the  property,  as  found  by  the  jury. 

And  in  an  action  of  assumpsit  to  recover 
interest  on  an  award  of  damages,  it  was 
held  that  the  owners  had  no  vested  right  to 
the  condemnation  money  until  the  posses- 
sion was  taken;  and  until  that  time  could 
not  maintain  an  action  for  interest.  Bever- 
idge  V.  West  Chicago  Park,  7  111.  App.  460. 
The  court  said:  "As  the  park  commissioner 
had  not  taken  .possession  of  the  plaintiffs' , 
land  before  the  institution  of  this  suit,  the 
plaintiffs  had  no  right  of  action  to  recover 
the  damages  awarded,  and  if  not,  the  claim 
for  interest  is  without  foundation." 

Interest  from  time  of  taking  was  allowed 
in  Evanston  v.  Clark,  77  111.  App.  234;  Chi- 
cago V.  Smythe,  33  111.  App.  28;  Lawrence 
V.  New  Orleans,  2  La.  Ann.  651;  Bangor  & 
P.  R.  Co.  V.  McComb,  60  Me.  290;  Guinn 
V.  Iowa  &  St.  L.  R.  Co.  131  Iowa,  680,  109 
N.  W.  209;  Drury  v.  Midland  R.  Co.  127 
Mass.  571;  Reed  v.  Hanover  Branch  R.  Co. 
105  Mass.  303;  Whitman  v.  Boston  k  M.  R. 
Co.  7  Allen,  313;  Old  Colony  R.  Co.  v.  Mil- 
ler, 125  Mass.  1,  28  Am.  Rep.  194;  Chandler 
V.  Jamaica  Pond  Aqueduct  Corp.  125  Mass. 
544;  Miller  v.  St.  Louis  &  K.  C.  R.  Co.  162 
Mo.  424,  63  S.  W.  85;  Panhandle  &  G.  R. 
Co.  v.  Kirby  (Tex.  Civ.  App.)  108  S.  W. 
498    (it  was  said  the  statutes  do  not  pro- 
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▼ide  for  interest,  but  there  was  no  reason 
"why  interest  may  not  be  recovered  as  in 
other  cases  of  appropriation") ;  San  Pedro, 
L.  A.  4k  S.  L.  R.  Co.  v.  Board  of  Education 
(Utah)  99  Pac.  263:  Sweaney  v.  United 
States,  62  Wis.  396,  22  N.  W.  609  (over- 
flow caused  by  a  dam) ;  and  Lough  v.  Min- 
neapolis &  St.  L.  R.  Co.  116  Iowa,  31,  89 
N.  .W.  77.  The  court  said:  "There  was 
evidence  tending  to  show  that  defendant 
took  possession  of  the  land  in  the  month  of 
Sept^ber,  1899.  This  would  have  justified 
an  award  of  interest  after  October  Ist  of 
that  year.  It  was  a  matter  for  the  court 
to  act  upon,  and  need  not  have  been  sub- 
mitted to  the  jury,  for  no  disputed  questions 
of  facts  were  mvolved." 

And  where  a  railroad  took  land  without 
condemnation,  and  subsequently  brought  an 
action  under  the  statute  to  assess  damages, 
it  was  held  that  the  measure  of  damages 
was  the  value  of  land,  with  interest  from 
the  time  of  its  appropriation.  Daniels  v. 
Chicago,  I.  k  N.  R.  Co.  41  Iowa,  62.  The 
court  said:  "It  will  be  seen,  in  view  of 
these  considerations,  that  the  value  of  the 
land  at  the  time  of  the  appropriation,  with 
interest  upon  the  sum  assessed  from  that 
date  until  judgment  in  this  case,  is  the  just 
measure  of  plaintiff's  damages." 

A  sheriiT's  jury  found  for  plaintiff  $1,500. 
On  appeal  and  trial  by  jury,  the  damages 
were  assessed  at  $1,300,  with  interest.  Tnis 
was  held  equivalent  to  a  general  verdict 
for  $1,300,  with  interest,  and  a  special  ver- 
dict that  the  damages  sustained  at  the 
time  the  land  was  taken  were  $1,300,  and 
the  court  properly  computed  the  interest 
and  rendered  judgment  for  $1,414.  Koble 
v.  Des  Moines  &  St.  L.  R.  Co.  61  Iowa,  637, 
17  N.  W.  26. 

And  where  the  jury  did  not  include  inter- 
est in  their  verdict,  the  allowance  of  inter- 
est by  the  court  from  the  time  of  tlie  appro- 
priation to  the  date  of  judgment  was  held 
not  erroneous.  HoUingsworth  v.  Des  Moines 
&  St.  L.  R.  Co.  63  Iowa,  443,  19  N.  W.  326. 

In  a  proceeding  for  condemnation  it  was 
held  that  the  owner  was  entitled  to  in- 
terest from  the  time  the  land  was  appro- 
priated; but  it  would  make  no  difference 
that  the  company  had  deposited  the  amount 
of  the  valuation  and  assessment  with  the 
treasurer  of  the  county.  Missouri  River, 
Ft.  S.  &  G.  R.  Co.  V.  Owen,  8  Kan.  409. 

And  where  a  railroad  appropriated  a 
strip  of  land,  and  the  owner  sued  for  dam- 
ages, it  was  held  that  he  could  recover  in- 
terest, or  damages  in  the  nature  of  inter- 
est, on  the  amount  due  him,  from  the  time 
of  taking.  Cohen  v.  St.  Louis,  Ft.  S.  & 
G.  R.  Co.  34  Kan.  158,  56  Am.  Rep.  242,  8 
Pac.  138.  The  court  said  there  were  excep- 
tions to  this  rule,  but  this  case  did  not  come 
within  the  exceptions. 

In.  a  proceeding  to  condemn  land,  it  was 
held  that  if  interest  could  be  allowed  at  all, 
it  could  be  allowed  only  from  the  time  the 
land  was  taken,  and  not  from  the  time  of 
the  location.  Gay  v.  Gardiner,  54  Me.  477. 
The  court  said:  "Till  then  the  owners 
would  have  no  right  to  demand  payment 
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of  their  damages,  and  the  respondents  would 
not  be  in  fault  for  not  paying  them.  In  the 
absence  of  any  express  promise  or  agree- 
ment to  pay  interest,  tne  law  does  not 
make  a  party  liable  for  interest  till  he  is 
in  fault  for  not  paying  the  principal.  Rev. 
Stat.  chap.  18,  §  7." 

Mass.  Stat.  1894,  chap.  288,  and  Stat. 
1895,  chap.  460,  providing  that  the  board 
shall  estimate  the  damages  sustained  by 
any  person  by  the  taking  of  land,  or  of 
any  right  therein;  but  anyone  aggrieved 
may  have  such  damages  assessed  by  a  jury 
in  the  same  manner  as  the  laying  out  of 
ways,  was  held  to  have  reference  only 
to  the  mode  of  procedure,  and  not  to  the 
rule  of  damages.  It  was  held  that  interest 
was  to  be  allowed  from  the  time  of  taking, 
and  not  merely  from  the  time  of  plaintifl's 
removal  from  the  premises.  Hay  v.  Com. 
183  Mass.  294,  67  N.  E.  334.  The  court 
said:  "Where  land  is  taken  for  a  highway, 
the  damages  are  not  payable  till  entry  is 
made  upon  the  land  for  the  purpose  of  con- 
structing the  way;  and  the  statute  of  limi- 
tations does  not  begin  to  run  till  then.  Ac- 
cordingly it  has  been  held  that  in  highway 
cases  interest  is  to  be  reckoned  from  the 
date  of  the  entry,  and  not  from  the  date  of 
the  location.  .  .  .  But  in  the  present 
case  the  title  passed  and  the  right*  to  dam- 
ages accrued  upon  the  taking.  .  .  .  The 
taking  is  the  point  of  time  as  of  which  the 
damages  are  to  be  assessed,  and  the  general 
rule  must  therefore  apply  and  interest  be 
computed  from  the  taking." 

And  where  a  leasehold  property  used  for 
greenhouses  was  taken  in  eminent  domain, 
it  was  held  that  in  a  case  of  this  kind,  in- 
terest should  be  allowed  upon  the  damages, 
ascertained  from  the  time  when  they  were 
payable,  which  ordinarily  is  the  time  of 
taking.  Pegler  v.  Hvde  Park,  176  Mass. 
101,  67  N.  E.  327.  the  court  said:  "By 
the  Pub.  Stat.  chap.  49,  §  14,  when  land  is 
taken  for  a  public  way,  damages  cannot  be 
ordered  paid,  and  a  person  claiming  dam- 
ages has  no  right  to  demand  them,  until 
the  land  is  entered  upon  and  possession  tak- 
en for  the  purpose  or  constructing  the  way. 
Under  this  statute,  which  applies  to  the 
present  case,  the  interest  does  not  begin  to 
run  until  the.  land  is  entered  upon  for  the 
purpose  of  construction." 

And  under  ^(ass.  Stat.  1900,  chap.  472, 
providing  for  the  abolition  of  grade  cross- 
ings in  Fall  River,  it  was  held  that  inter- 
est was  to  be  reckoned  from  the  date  of  tak- 
ing, and  not  from  the  date  of  entry.  Provi- 
dence, F.  R.  &  N.  S..B.  Co.  V.  Fall  River, 
187  Mass.  45,  72  N.  E.  338.  The  court  said: 
"The  reason  for  the  provision  of  the  Rev. 
Laws,  chap.  48,  §  13,  relied  on  by  the  re- 
spondents, is  not  applicable  to  the  assess- 
ment under  this  statute,  which  statute  in 
itself  shows  a  final  determination  that  the 
work  shall  be  done,  and  under  which  no  land 
of  the  petitioners  was  taken,  but  only  cer- 
tain rights  in  land." 

Where  the  owner  of  land  retained  pos- 
session  after  condemnation,  it  was  held  that 
the  owner  was  entitled  to  interest  from  the 
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time  of  taking  to  the  date  of  the  verdict. 
Imhescheid  v.  Old  Colony  R.  Co.  171  Mass. 
209,  50  N.  E.  609.  The  court  said:  "The 
petitioner's  loss  of  title  occurred  at  the 
date  of  the  takirg.  His  compensation  \vas 
then  due,  and  his  right  to  recover  it,  with 
interest  from  that  date,  is  settled." 

Mass.  Puh.  Stat.  chap.  77,  §  3,  chap.  171, 
§  8,  providing  for  interest  at  4  per  cent 
from  the  date  of  actual  entry  in  taking  by 
eminent  domain,  was  held  constitutional, 
although  the  general  law  allowed  interest 
at  6  per  cent  in  other  matters.  Norcross 
V.  Cambridge,  166  Mass.  508,  33  L.R.A.  843, 
44  N.  E.  615.  The  court  said:  "The  rule 
has  been  generally  laid  down  in  this  state 
that  the  landowner  is  entitled  to  interest 
from  the  time  of  the  taking,  because  com- 
pensation has  generally  been  regarded  as 
due  and  payable  then.  We  think,  however, 
that  the  rule  cannot  be  held  so  far  to  express 
a  matter  of  common  right  that  a  departure 
from  it  by  the  legislature  in  a  statute  au- 
thorizing a  taking  by  eminent  domain  would 
render  the  statute  in  which  it  occurred  whol- 
ly or  partly  unconstitutional.  In  the  high- 
way act  it  is  expressly  provided  that  interest 
shall  be  payable  only  from  the  date  of  actual 
entry.  Pub.  Stat,  chap.  49,  §  14.  The  con- 
stitutionality of  that  provision,  so  far  as 
we  are  aware,  has  never  been  questioned.'' 

And  in  Edmands  ▼.  Boston,  108  Mass.  535, 
it  was  held  that  interest  on  damages  as- 
sessed should  be  allowed  only  from  the  time 
of  actual  entry,  in  the  absence  of  any  evi- 
dence of  loss  from  the  use  of  land.  The 
court  said:  "The  question  of  interest  up- 
on the  amount  of  damages,  estimated  'as  of 
the  date  of  the  forfnal  paper  taking:,'  is  re- 
served for  our  determination.  In  Parks  v. 
Boston,  15  Pick.  198,  interest  upon  the 
value  of  the  land  at  the  time  it  was  taken 
was  held  to  be  recoverable  from  that  time. 
The  decision  was  put  upon  the  ground  that 
the  taking  is  the  purchase  of  a  public  ease- 
ment, and  that  the  consideration  is  due,  as 
in  other  purchases,  at  the  moment  the  pur- 
chase is  made,  and  ought  then  to  be  paid; 
but  delay  being  necessary  for  the  purpose 
of  ascertaining  the  proper  amount  of  the 
consideration,  interest  in  the  meantime  is  a 
suitable  compensation   therefor." 

In  Hay  v.  Com.  supra,  the  cases  of  Ed- 
mands ▼.  Boston,  and  Pegler  v.  Hyde  Park, 
supra,  were  distinguished,  as  in  those  cases 
the  statute  provided  that  the  rule  of  dam- 
ages should  be  the  same  as  in  cases  of  lay- 
ing out  of  ways,  but  there  is  no  such  stat- 
ute ill  this  case. 

Where  an  amended  statute  was  passed 
June  28,  1902,  extending  the  time  when 
claims  for  damages  could  be  asserted  imder 
an  act  restricting  the  erection  of  buildings 
to  a  certain  height,  it  was  held  that  plain- 
tiff was  entitled  to  interest  from  June  28, 
1902,  which  was  the  date  of  the  only  taking 
under  which  the  petition  could  be  main- 
tained. Raymond  v.  Com.  192  Mass.  486, 
78  N.  E.  514.  The  court  said:  "But  it  is 
obvious  there  can  be  no  entry  upon  the  prem- 
ises 10  the  sense  that  when  land  is  taken 
for  the  use  of  the  public,  physical  posses- 
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si  on  at  some  period  in  the  proceedings  be- 
comes requisite,  as  in  the  laying  out  of  pub- 
lic ways,  and  where  interest  on  the  damages 
awarded,  or  recovered  by  suit,  is  to  be  com- 
puted only  from  the.  date  of  entry." 

And  under  Mass.  Gen.  Stat.  chap.  43, 
§  73,  providing  for  assessing  damages  from 
laying  out  a  private  way  in  a  town,  over 
private  land,  it  was  held  that  in  the  assess- 
ment an  allowance  of  interest  from  the  time* 
when  the  land  was  taken  could  be  given  by 
the  jury.    Kidder  v.  Oxford,  116  Mass.  165. 

And  in  an  action  for  taking  land  for  the 
purpose  of  widening  a  street,  it  was  held 
that  the  rule  of  damages  was  the  value  of 
the  land  at  the  time  of  taking,  with  interest 
thereon,  as  the  measure  of  damages,  adding 
to  or  deducting  any  con0equential  damages 
or  benefit.     Parks  v.   Boston,   supra. 

In  a  petition  under  Mass.  Gen.  Stat.  chap. 
43,  for  a  jury  to  assess  damages  occasioned 
by  widening  a  street,  the  commissioners 
award)ed  $2,000,  as  damages.  On  appeal  to 
a  sheriff's  jury,  who  awarded  $2,166,  as  the 
jury  were  directed  to  add  interest  from  the 
time  of  taking,  it  was  presumed  that  they 
followed  the  direction,  and  the  original  dam- 
ages were  not  increased  so  as  to  entitle  the 
petitioner  to  costs.  First  Baptist  Soc.  y. 
Fall  River,  119  Mass.  95. 

Where  the  company  in  condemnation  had 
possession  of  the  land  from  the  date  of  en- 
try, it  was  held  that  the  owners  were  en- 
titled to  interest  from  such  time  of  entry. 
Webster  v.  Kansas  City  &  S.  R.  Co.  116  Mo. 
114,  22  S.  W.  474.  The  court  said:  "The 
parties  throughout  the  trial  recognized  that 
entry  as  an  appropriation,  and  plaintiffs 
are  equitably  entitled  to  interest  to  compen- 
sate for  the  use."         ' 

In  1877  a  railroad  prosecuted  condemna- 
tion proceedings  for  a  right  of  way  and  for 
a  depot,  and  judgment  was  rendered  fixing 
compensation  in  1880.  The  road  was  sold 
under  foreclosure  in  1881.  The  owner 
brought  suit  to  compel  payment.  The  rail- 
road used  the  right  of  way,  but  did  not  use 
the  part  condemned  for  a  depot.  It  was  held 
that  the  owner  was  entitled  to  compensation 
for  the  land  actually  used,  with  the,  election 
to  take  the  present  value  or  the  value  at  the 
time  of  the  entry,  with  interest.  And 
the  railroad  could  elect  whether  it  would 
take  all  the  land,  or  relinquish  its  claim  to 
more  than  that  used  as  a  right  of ,  way. 
Williams  v.  New  Orleans,  M.  &  T.  R.  Co. 
60  Miss.  689.  The  court  said:  "Ordinarily, 
interest  upon  the  assessment  is  not  allowed 
the  owner  when  possession  remains  with 
him,  but  in  this  instance  there  has  been 
partial  possession  all  the  while  in  the  cor- 
poration, and  as  this  must  have  operated 
in  connection  with  the  judgment  of  condem- 
nation to  some  extent  as  a  hindrance  to  the 
enjoyment  and  power  of  sale  of  the  whole, 
we  think  interest  should  be  paid  in  the  man- 
ner indicated  above." 

And  where  the  jury  in  condemation  were 
instructed  to  allow  interest  from  the  time 
the  railroad  took  possession,  and  the  jury 
found  a  gross  amount,  it  was  held  that  the 
court  could  not  add  interest  thereto.    Butte 
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Electric  R.  Co.  v.  Mathews,  34  Mont.  4C7, 
87  Pac.  460. 

And  where  property  was  condemned  for  a 
right  of  way  oy  a  railroad,  and  an  appeal 
was  taken,  it  was  held  that  the  damages 
were  to  be  estimated  at  the  time  the  prop- 
erty was  taken.  If  the  railroad  company 
appealed  and  failed. to  reduce  the  amount, 
it  was  held  that  the  appellee  would  be  en- 
titled to  interest  on  the  award.  Atchison  & 
N.  R,  Co.  V.  Plant,  24  Neb.  127,  38  N.  W. 
33. 

Landowners  made  a  contract  with  a  rail- 
road company  to  give  a  right  of  way  in  con- 
sideration of  building  a  depot,  which  was 
not  done,  and  the  railroad  passed  into  the 
hands  of  receivers  and  successors.  It  was 
held  that  the  latter  would  be  required  to  pay 
.  the  value  of  the  land,  with  interest  from 
the  time  the  land  was  occupied.  New*  York 
&  G.  L.  R.  Co.  v.  Stanley,  35  N.  J.  Eq.  283. 
The  court  said:  "The  foreclosure  and  sale 
of  the  company's  property  and  franchises 
under  the  mortgage  did  not  devest  the  land- 
owners' right  to  compensation  for  their  land, 
and  they  are  entitled  to  such  compensation 
from  the  purchasers  at  the  sale,  though 
the  purchasers  are  created  a  new  corpora- 
tion; and  interest  from  the  time  the  lands 
are  occupied  is  part  of  the  compensation 
which  is  recoverable  in  such  a  proceeding." 
And  where  a  city  wrongfully  appropriated 
private  property  for  a  street  without  con- 
demning the  same,  it  was  held  that  the  own- 
er could  recover  the  value  from  the  time  of 
taking,  and  was  entitled  to  interest  there- 
on. Longworth  v.  Cincinnati,  48  Ohio  St. 
637,  29  N.  E.  274. 

And  in  case  of  overflow  caused  by  a  dam, 
it  was  held  that  the  time  of  complete  sub- 
mergence, and  not  the  date  of  appraisement, 
was  the  time  of  taking,  from  which  interest 
would  be  allowed.  Velte  v.  United  States, 
76  Wis.  278,  46  N.  W.  119.  It  was  held  that 
the  rule  as  in  the  case  of  personal  property 
applied. 

Where  the  verdict  covers  the  damages  and 
interest,  interest  may  be  allowed  on  that 
amount  from  the  date  of  the  verdict,  but 
not  from  the  time  of  taking.  Diedrich  v. 
Northwestern  Union  R.  Co.  47  Wis.  662,  3 
N.  W.  749. 

In  the  following  cases  interest  was  held 
proper  from  the  time  of  judgment,  decree, 
or  con6rmation  of  the  report  or  award.  In 
California  the  statute  gives  interest  after 
thirty  days  from  confirmation  of  the  award. 
In  a  proceeding  in  the  District  of  Colum- 
bia, it  was  held  that  under  the  act  of  March 
2d,  1893,  chap.  197,  27  Stat,  at  L.  532,  §  18, 
providing  that  when  a  final  decree  shall 
have  been  made  for  the  payment  of  dam- 
ages, and  when  the  money  has  been  paid, 
the  commissioner  shall  be  entitled  to  take 
immediate  possession  of  the  land,  the  owner 
was  not  entitled  to  interest  pending  the 
proceeding.  Bauman  v.  Ross,  167  U.  S. 
648,  42  L.  ed.  270,  17  Sup.  Ct.  Rep.  966. 

Interest  should  be  allowed  on  the  dam- 
ages assessed  from  the  date  of  filing  the  re- 
port of  the  committee.  New  Haven  Co. 
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V.   Trinity  Church,   82   Conn.   378,   73   Atl. 
789. 

Under  III.  Stat.  (1  Starr  &  C.)  chap. 
74,  §  3,  providing  that  judgments  bear  in- 
terest at  6  per  cent,  a  judgment  in  con- 
demnation would  also-  bear  interest.  Ep- 
ling  V.  Dickson,  170  III.  329,  48  N.  E. 
1001. 

A  judgment  bears  interest  where  posses- 
sion was  taken.  Chicago  v.  Palmer,  93  111. 
125. 

III.  Stat.  (1  Starr  k  C.  1359)  chap.  74, 
§  3,  providing  that  judgments  shall  draw 
interest  at  6  per  cent,  was  held  to  apply  to 
a  judgment  in  an  action  at  law  for  injury 
to  property  on  account  of  the  construction 
of  a  railroad  on  the  property.  EpHng  y. 
Dickson,  supra.  The  court  said:  "No  ex- 
ception is  made  in  the  statute  where  a 
judgment  has  been  rendered  as  compensa- 
tion for  lands  taken  or  damaged  for  pub- 
lic use,  and  in  the  absence  of  an  exception, 
the  statute  which  controls  judgments  in 
other  cases  must  control  here.  Moreover,  it 
has  often  been  held  that  a  final  judgment 
for  the  amount  found  to  be  due  as  just 
compensation  will  draw  interest.  Cook  v. 
South  Park,  61  III.  115;  Chicago  ▼.  Palmer, 
supra." 

In  Cook  V.  South  Park,  supra,  it  was 
held  that  interest  would  not  be  allowed  un- 
til final  judgment.  The  court  said:  "We 
think  that  interest  should  be  allowed  upon 
judgments,  when  final,  in  proceedings  of 
this  character." 

That  was  followed  in  Illinois  k  St.  L. 
R.  Co.  V.  McClintock,  68  111.  296. 

After  property  had  been  taken,  the  owner 
was  held  entitled  to  interest,  where  pay- 
ment was  not  made  within  a  reasonable 
time  after  confirmation.  Beveridge  v.  West 
Chicago  Park,  100  III.  75.  The  courl  said: 
"The  land  here  is  shown  to  have  been  un- 
occupied and  unproductive,  and  appellant 
demanded  payment  of  the  damages,  thus 
manifesting  an  intention  not  to  hold  the 
possession  as  an  equivalent  for  interest. 
The  demand  was  made  more  than  five  years 
after  the  judgment  approving  the  condemna- 
tion and  assessment  of  damages.  The  com- 
missioners were  under  the  legal  duty  to 
provide  the  means  and  pay  the  damages 
within  a  reasonable  time;  and  failing  to  do 
so,  they  were  guilty  of  a  neglect  of  duty. 
They  should  have  paid  appellant  the  money 
before  the  demand  was  made,  and  failing 
to  do  so  on  demand,  the  commissioners 
became  liable  to  pay  interest." 

Where  the  landowner  appealed  and  ob- 
tained a  new  trial  and  an  award  for  a 
larger  sum,  it  was  held  that  interest  should 
be  allowed  from  the  date  of  the  award. 
Hartshorn  v.  Burlington,  C.  R.  &  N.  R.  Co. 
52  Iowa,  613,  3  N.  W.  648.  The  court  said: 
"Ordinarily,  it  may  be  conceded  that  in- 
terest cannot  be  allowed  upon  unliquidated 
damages.  But  the  theory  of  the  law  is 
that  damages  for  right  of  way  shall  be 
estimated  as  of  the  date  of  condemnation, 
and  that  payment  shall  be  made  before  pos- 
session  is   taken   of   the   property.     Where 
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possession  is  taken  of  the  property,  and  the 
damages  are  not  paid  because  of  the  fail- 
ure of  the  sheriff's  jury  to  assess  sufficient 
damages,  it  seems  to  us  to  be  proper  that 
interest  should  be  allowed  upon  the  damages 
finally  recovered,  if  they  are  in  excess  of 
those  awarded  by  the  sheriff's  jury." 

In  Lake  Koen  Nav.  Reservoir  A  Irrig.  Co. 
V.  McLain  Land  &  Invest.  Co.  69  Kan.  334, 
76  Pac  853,  it  was  held  that  the  proper 
rule  was  to  allow  interest  on  the  dam- 
ages from  the  date  of  condemnation;  but 
the  amount  should  be  reduced  by  the  value, 
if  any,  t^  the  owner  for  use  of  the  land. 

On  an  appeal  from  an  award  by  commis- 
sioners, it  was  held  that  the  court  properly 
instructed  the  jury  that  if  they  found  the 
damages  greater  than  $510,  they  should  al- 
low interest  from  the  time  of  the  appropria- 
tion; but  if  they  found  the  sum  not  greater 
than  $510,  no  interest  should  be  allowed, 
as  this  instruction  did  not  inform  the  jury 
what  the  previous  award  was,  but  simply 
directed  them  as  to  interest.  Wichita  &  W. 
R-  Co.  V.  Kuhn,  38  Kan.  104,  16  Pac.  76. 

In  an  action  for  damages  for  appropriat- 
ing land  by  a  railroad,  where  the  verdict 
did  not  include  interest  nor  give  data  for 
its  computation,  it  was  held  error  for  the 
eourt  to  compute  interest  for  a  period  prior 
to  the  date  of  the  verdict.  Southern  Kan- 
sas R.  Co.  V.  Showalter,  67  Kan.  681,  47 
Pac  831.  Kansas  Code,  Civ.  Froc.  §  288, 
provides  that  when,  by  the  verdict,  either 
party  is  entitled  to  recover  money,  the  jury 
must  assess  the  amount  of  recovery.  The 
court  said  that  under  this  it  has  been  held 
that  interest  must  be  computed  by  the  jury 
and  included  in  the  verdict. 

Where  the  company  had  taken  possession, 
it  was  held  that  interest  should  be  allowed 
from  judicial  demand.  Shreveport  k  A.  R. 
Co.  V.  Hollingsworth,  42  La.  Ann.  749,  7 
So.  693. 

After  the  payment  of  the  judgment,  where 
the  owners  claimed  interest  from  the  day 
of  inquisition,  it  was  held  that  where  prop- 
erty was  vacant,  the  standard  of  damages 
should  be  interest  on  the  value  from  the  day 
of  inquisition,  for  the  time  that  delay  was 
without  justifiable  excuse;  but  that  a  man- 
damus did  not  lie  until  the  jury  had  as- 
certained the  amount.  Norris  v.  Baltimore, 
44  Md.  698. 

The  owners  were  entitled  to  interest  on 
the  claim  from  the  day  of  the  confirmation 
of  the  inquest.  Harness  v.  Chesapeake  &, 
0.  Canal  Co.  1  Md.  Ch.  248. 

In  Jackson  v.  Brockton,  182  Mass.  26, 
94  Am.  St.  Rep.  635,  64  N.  E.  418,  where 
an  appeal  was  taken  because  judgment  was 
entered  upon  an  auditor's  report  for  dam- 
ages, without  including  interest  from  the 
date  of  the  writ,  the  court  said:  "In  some 
cases,  where  the  amount  to  be  paid  is  un- 
liquidated until  the  report  is  filed,  it  would 
be  unjust  to  treat  the  defendant  as  in  de- 
fault before  that  time.  Under -such  circum- 
stances, the  usual  practice  under  Pub.  Stat, 
chap.  171,  §  8,  is  to  compute  interest  from 
the  date  of  the  report." 

Interest  was  properly  allowed  on  the 
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amount  of  the  verdict  from  the  date  of  fil- 
ing the  award.  Knauft  v.  St.  Paul,  S.  & 
T.  F.  R.  Co.  22  Minn.  173;  Wilkin  v.  St, 
Paul,  S.  &  T.  F.  R.  Co.  22  Minn.  177. 

And  where  the  proceedings  were  con- 
firmed and  the  city,  prior  to  that  date,  took 
possession  and  had  occupied  the  property 
ever  since,  and  on  appeal  the  order  of  con- 
firmation was  the  same,  it  was  held  that 
interest  should  be  allowed  from  the  date  of 
the  award.  Weide  v.  St.  Paul,  62  Minn.  67, 
64  N.  W.  66. 

The  date  of  filing  of  the  award  by  the 
first  commissioners  was  to  be  deemed  the 
time  of  taking  property,  for  the  purpose  of 
assessing  its  value;  and  as  the  landowner 
was  deprived  of  all  claims  subsequent  to  the 
first  award,  and  was  prevented  from  selling 
his  property  pending  appeal,  or  improving 
it,  he  snould  be  allowed  interest  from  that 
date.  Minneapolis  v.  Wilkin,  30  Minn.  146, 
16  N.  W.  668. 

The  interest  should  be  computed  upon  the 
amount  of  verdict  from  the  date  of  filing 
of  the  award,  to  the  entry  of  the  judg- 
ment. Warren  v.  First  Div.  St.  Paul  & 
P.  R.  Co.  21  Minn.  424.  It  was  said:  "It 
is  true  that  until  the  company  actually 
takes  possession,  at  the  end  of  the  proceed- 
ings, the  owner  has  the  legal  right  to  pos- 
sess and  use  the  land.  It  cannot  be  as- 
sumed that  the  value  of  this  legal  right  is 
equivalent  to  the  interest  pn  the  asses.sed 
value  of  the  land.  .  .  .  Where  the  own- 
er has  actually  derived  benefit  and  value 
froni  his  possession  and  use,  between  the 
filing  of  the  award  and  the  assessment  by 
the  jury,  the  value  of  such  possession  and 
use  may  be  ascertained  by  the  jury,  and  t^e 
amount  of  it  deducted  from  the  interest  al- 
lowed." 

The  jury  was  required  to  determine  claint- 
ant's  damages,  as  of  the  date  of  the  taking 
of  the  property  by  the  company,  which  was 
constructively  the  time  when  the  award  was 
filed;  and  in  the  absence  of  anything  in  the 
record  to  the  contrary,  it  was  presumed  that 
the  verdict  referred  to  the  amount  of  dam- 
ages the  claimant  was  entitled  to  at  the 
time  the  award  appealed  from  was  filed, 
and  the  district  court  could  allow  interest 
on  such  verdict  to  the  time  of  entry  of  the 
judgment.  Whitacre  v.  St.  Paul  k  S.  C. 
R.  Co.  24  Minn.  311. 

Under  U.  S.  Rev.  Stat.  §  1091,  U.  S. 
Com  p.  Stat.  1901,  p.  747,  interest  is  not 
recoverable  against  the  United  States  up- 
on an  unpaid  account  or  claim;  but  this 
is  not  applicable  to  a  condemnation  proceed- 
ing by  the  United  States;  but  a  state  stat- 
ute providing  that  all  damages  shall  bear 
interest  from  the  time  of  filing  the  commis- 
sioner's report  applies.  United  States  v. 
Sp'gent,  89  C.  C.  A.  81,  162  Fed.  81. 

in  Martin  v.  St.  Louis,  139  Mo.  246,  41 
S.  W.  231,  it  was  held  that  the  owner  was 
entitled  to  interest  on  the  award  from  the 
date  of  final  judgment.  The  court  said: 
"What  might  be  the  city's  right  if  the  prop- 
erty owner  shall  appeal  is  an  entirely  difl"er- 
ent  question.  Here  the  city  could  have 
avoided   all  interest  by   paying  the  money 
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into  court,  as  permitted  by  the  Constitu- 
tion and  charter.  It  must  be  constantly 
borni^  in  mind  that  neither  the  award  of 
the  commissioners  nor  the  approval  of  the 
court  are  final.  No  final  order  is  entered 
.  until  the  city  has  elected  to  pay  the  amount 
awarded,  and  certified  its  assent  to  the 
court.  Then  for  the  first  time  we  hold  that 
the  final  judgment  is  rendered  and  bears 
interest  like  any  other  money  judgment  or 
order." 

Interest  should  be  allowed  on  the  judg- 
ment from  the  date  of  its  rendition.  Missis- 
sippi River  Bridge  Co.  v.  Ring,  58  Mo. 
491. 

Where  there  is  no  statute  making  a  pro- 
vision for  interest  after  a  sum  is  fi.Yed  by 
the  award,  unless  the  corporation  makes  a 
tender  or  deposits  the  money,  interest  should 
be  allowed  from  the  time  of  award.  Con- 
cord R.  Co.  V.  Greely,  23  N.  H.  237. 

In  an  appeal  from  an-  award  in  con- 
demnation for  a  highway,  it  was  held  that 
the  owner  was  entitled  to  interest  from  the 
time  of  filing  the  report  by  the  referee  un- 
til the  date  of  judgment.  Wentvvorth  v. 
Portsmouth,  68  N.  H.  392,  44  Atl.  531.  The 
court  said:  "In  the  present  case,  the  judg- 
ment on  the  report  of  tne  commissioners 
legally  established  the  highway.  The  ques- 
tion of  the  plaintiff's  land  damages  was 
still  being  litigated,  and  was  undetermined 
during  the  pendency  of  her  appeal.  Ly- 
man's Bridge  Co.  V.  Lebanon,  59  N.  H.  190. 
There  was  no  judgment  for  the  plaintiff, 
entitling  her  to  receive  interest  upon  it, 
until  the  judgment  upon  the  report  of  the 
referee.  The  damages  were  not  ascertained 
until  the  referee  made  his  report.  Before 
then  the  plaintiff  could  not  demand  them. 
It  is  assumed  that  before  then  the  land 
was  not  actually  taken  from  the  plaintiff 
to  build  the  highway,  and  that  she  had  the 
use  of  it  until  then.  But  if  the  land  was 
actually  taken  from  her  before  then,  it  is 
to  be  presumed  that  the  referee's  repof-t, 
like  the  verdict  of  a  jury,  included  in  the 
assessment  of  damages  such  interest  as  she 
was  entitled  to  receive  to  that  time.  The 
plnintiff  is  entitled  to  interest  on  the  award 
only  from  the  time  of  filing  the  report  of 
the  referee  until  the  date  of  the  judgment 
thereon." 

And  where  damages  were  for  plaintiff  on 
laying  out.  a  road,  and  he  subsequently 
brought  an  action  of  debt  for  the  amount, 
it  was  held  that  he  was  entitled  to  in- 
terest from  the  time  the  road  was  opened. 
Fiske  V.  Chesterfield,  14  N.  H.  240. 

In  an  action  for  damages  to  land  caused 
by  opening  a  stre,et,  it  was  held  that  the 
owner  was  entitled  to  interest  from  the 
date  of  the  award.  Pepin  v.  Elizabeth,  57 
N.  J.  L.  653,  32  Atl.  213.  This  was  un- 
der New  Jersey  Pamphlet  Laws,  1863  p. 
109,  §  99,  providing  that  the  person  en- 
titled thereto  may  sue  for  and  recover  in- 
terest from  the  date  of  the  award. 

Under  N.  J.  act  March  7,  1873,  providing 
that  in  case  assessments  are  made  in  con- 
nection with  an  improvement,  tlie  award 
shall  not  be  payable  until  tlie  assessment  for 
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benefits  has  been  ratified  by  the  council, 
and  only  the  difference  shall  be  payable  to 
the  owner,  and  interest  upon  the  award 
shall  commence  on  the  date  of  ratification 
of  the  assessment  for  benefits;  and  in  case 
the  city  shall  have  taken  possession  before 
the  date  of  ratification,  the  award  shall  be 
payable  and  the  interest  commence  on  the 
date  of  possession, — it  was  held  that  inter- 
est should  be  allowed,  but  that  if  the  land- 
owner, after  ratification,  had  had  any  use  of 
the  property,  the  value  of  such  use  should 
diminish  the  interest  claim.  Fink  v.  New- 
ark, 40  N.  J.  L.  11. 

And  under  Tenn.  Code,  §  1326,  where 
commissioners  'or  a  jury  allowed  damages, 
but  did  not  give  interest  as  such,  it  was 
held  that  the  case  was  in  the  nature  of  a 
proceeding  in  equity;  and  the  jury  not  hav- 
ing been  directed  to  find  interest,  the  court 
could  add  interest  on  the  confirmation  of 
the  report.  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Burnett,  11  Lea,  525. 

And  where  the  property  owner,  on  an  ap- 
peal, increases  the  award,  he  is  entitled  to 
interest  on  the  amount  of  the  verdict  from 
the  date  of  the  award.  Neilson  v.  Chicago 
&  N.  W.  R.  Co.  91  Wis.  557,  64  N.  W. 
849. 

In  Re  Water  Comrs.  132  App.  Div.  75,  116 
Supp.  495,  that  case  was  distinguished,  in 
that  it  rested  upon  West  v.  Milwaukee,  L. 
S.  &  W.  R.  Co.  56  Wis.  318,  14  N.  W.  292, 
and  Uniacke  v.  Chicago,  M.  &  St.  P.  R. 
Go.  67  Wis.  108,  29  N.  W.  899,  the  first  of 
which  does  not  discuss  this  question,  and 
the  other  says  there  might  be  equitable  con- 
siderations which  would  take  a  given  case 
out  of  the  rule. 

Under  a  California  act  concerning  rail- 
roads, §  36,  providing  that  the  railroad 
company  shall  pay  or  tender  the  amount 
of  award  within  thirty  days  after  final 
confirmation  of  the  report,  it  was  held  that 
the  owner  wias  entitled  to  interest  on  the 
award,  to  commence  thirty  days  after  the 
confirmation.  Phillips  v.  Pease,  39  Cal. 
582. 

In  the  following  case  interest  was  held 
proper  from  the  date  of  the  condemnation 
proceedings:  Harlan  County  v.  Hogsett,  60 
Neb.  362,  83  N.  W.  171.  The  court  said; 
"This  is  upon  the  principle  that  the  land  is 
regarded  as  appropriated  as  of  that  date. 
Upon  the  same  rule,  damages  by  reason  of 
the  location  of  a  highway  accrue  at  the 
date  of  the  condemnation  proceedings." 

So,  in  the  following  cases,  where  the 
award  was  increased  by  appealing  to  the 
court:  Burlington  &  M.  R.  Co.  v.  White, 
28  Neb.  166,  44  N.  W.  95;  Chicago,  R.  L 
&  P.  R.  Co.  V.  Buel,  56  Neb.  205,  76  N.  W. 
571  (the  court  said:  "It  is  well  settled  that 
where,  on  an  appeal  for  an  award  of  dam- 
ages for  lands  taken  for  right  of  way,  the 
damages  are  found  to  exceed  the  sum  re- 
turned by  the  commissioners,  the  owner  is 
entitled  to  interest  from  the  date  of  the 
appropriation")  ;  Sioux  City,  etc.  R.  Co.  v. 
Brown,  13  Neb.  317, 14  N.  W.  407  (the  court 
said:  "It  is  true,  as  claimed  by  counsel  for 
the  plaintiff  in  error,  that  there  is  a  hard- 
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ship  in  requiring  the  payment  of  interest 
on  the  whole  amount  of  the  condemnation 
money,  when,  during  the  time  for  ^yhich  it 
is  computed,  a  large  portion  thereof  has 
been  lying  idle  in  the  custody  of  the  law. 
But  it  would  be  a  hardship,  also,  to  deprive 
the  owner  of  the  property  of  its  use  dur- 
ing the  same  time  without  compensation 
therefor;  and,  besides,  it  would  be  a  fla- 
grant Tiolation  of  his  constitutional  right 
to  a  'just  compensation.'  In  such  case,  we 
think,  a  nearer  approximation  to  exact  jus- 
tice is  reached  by  visiting  the  loss  upon  the 
party  at  whose  instance  and  for  whose 
benefit  it  was  incurred,  than  by  putting  it 
upon  the  one  whose  property  is  forcibly 
taken  from  him  for  the  benefit  of  others"). 

In  Atchison  &  N.  R.  C!o..v.  Plant,  24  Neb. 
127,  38  N.  W.  33,  Sioux  City,  etc.  R.  Co. 
y.  Brown  was  distinguished,  as  that  case 
was  not  intended  to  preclude  a  landowner 
from  recovering  interest  in  case  of  an  ap- 
peal by  the  railroad  company,  where  it 
failed  to  reduce  the  amount  of  the  award. 

The  Tennessee  statute  on  condemnation 
makes  no  provision  for  interest;  but,  on 
general  principles,  interest  should  be  al- 
lowed from  the  time  of  the  appropriation 
of  the  property.  ^East  Tennessee,  V.  &  G. 
R.  Co.  V.  Burnett,  11  Lea,  626;  Chicago, 
iSt  L.  &  N.  O.  R.  Co.  V.  Moggridge,  116 
Tenn.  445,  92  S.  W.  1114;  Alloway  v.  Nash- 
ville, 88  Tenn.  510,  8  L.R.A.  123,  13  S.  W. 
123. 

And  the  order  of  condemnation  was  held 
to  start  the  running  of  interest,  as  the  or- 
der vested  the  petitioner  with  the  right  to 
use  the  property  and  deprive  the  landowner 
of  its  use.  Snowden  v.  Shelby  County,  118 
Tenn.  725,  102  S.  W.  90. 

In  an  action  for  an  injunction  on  the 
ground  that  no  steps  in  eminent  domain 
had  been  taken  and  no  compensation  paid 
by  a  railroad,  it  was  held  that  the  jury 
could  add  interest  from  the  date  of  the 
commencement  of  the  suit.  Taylor  v.  Bay 
City  Street  R.  Co.  101  Mich.  140,  59  N.  W. 
447.  The  court  said:  "The  authorities  are 
not  uniform  upon  this  subject.  The  old 
rule  undoubtedly  was  that  interest  could  not 
be  allowed  upon  unliquidated  damages,  and, 
in  action  of  tort,  damages  are,  of  course, 
unliquidated.  The  tendency  of  courts  has 
been,  however,  to  set  this  rule  aside,  and 
adopt  the  more  reasonable  one,  in  cases  of 
injury  to  property,  that  the. jury  must  first 
determine  the  actual  daniage  sustained,  and 
allow  interest  upon  that  sum  from  its  date." 

Interest  cannot  be  given  except  as  part 
of  the  damages,  and  then  only  from  the 
time  the  damages  occurred.  Selma,  R. '  & 
D.  R.  Co.  V.  Redwine,  61  Ga.  470,  In  this 
case  the  road  was  partly  graded  in  1859, 
and  nothing  was  done  on  the  road  until 
1870,  when  the  writ  of  assessment  was  sued 
out,  and  interest  could  not  have  gone  back 
of  that  time. 

d.  Pennsylvania  cases. 

Interest  seems  to  have  been  allowed  from 
the  time  of  award.  In  some  cases  it  is  held 
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that  interest  is  not  allowed  as  interest,  but 
the  jury  may  consider  the  lapse  of  time  in 
awarding  damages. 

Under  Pa.  act  1849,  P.  L.  79,  making  the 
sum  awarded  payable  when  the  judgment 
was  entered,  it  was  held  that  the  award  of 
damages  bore  interest  only  from  the  time 
of  filing  the  award.  Hays  v.  Baltimore  &  O. 
R.  Co.  3  Pennyp.  62. 

Where  a  railroad  appealed,  it  was  held 
that  it  should  pay  interest  on  the  amount 
of  award,  although  it  abstained  from  taking 
actual  possession  of  the  land.  Davis  v. 
North  Pennsylvania  R.  Co.  2  Phila,  146. 
The  court  said:  "This,  as  well  as  any  other 
judgment,  draws  interest;  and. if  the  com- 
pany 'did  not  choose  to  exercise  the  rights 
which  they  demanded  and  obtained  upon  the 
entry  of  the  judgment,  by  taking  posses- 
sion of  the  land,  that  delay  would  not  af- 
fect the  rights  of  the  parties,  who,  by  not 
objecting  to  the  judgment,  consented  to  the 
immediate  use  oi  the  property  by  the  com- 
pany." 

And  under  Pa.  act  Jan.  6,  1864,  providing 
that  when  the  report  of  a  jury  assessing 
damages  for  opening  a  street  shall  be  final- 
ly confirmed,  the  sum  assessed  as  damages, 
against  the  owners  found  to  be  benefited, 
shall  be  liens  for  six  months,  and  when  said 
award  is  confirmed  the  street  shall  be  opened 
and  the  city  shall  pay  the  damages,  it  was 
held  that  interest  began  to  run  at  confir- 
mation.   Norris  v.  Philadelphia,  70  Pa.  333. 

In  Pennsylvania  R.  Co.  v.  Cooper,  58  Pa. 
408,  it  was  held  that  the  owner  was  en- 
titled to  recover  interest  on  the  value  of  his 
property  taken  by  the  railroad  from  the  time 
that  it  /was  taken.  The  court  said:  "He  is 
in  the  position  of  a  vendor  of  land,  who  has 
always  been  held  to  have  a  right  to  inter- 
est on  the  purchase  money  where  possession 
has  been  delivered  to  the  vendee.  The  view- 
ers, no  doubt,  allowed  him  interest  up  to 
the  date  of  the  report.  He  has  been  paid 
by  the  company,  interest  from  the  time  of 
the  final  confirmation  of  it  by  the  court  be- 
low, including  the  period  during  which  the 
cause  was  delayed  by  the  certiorari  from 
this  court.  Why  shall  he  not  also  have  in- 
terest during  the  period  that  the  cause  was 
delayed  in  the  court  below  by  the  exceptions 
filed  there?  No  good  reason  has  been  or 
can  be  given." 

Where  either  party  under  the  charter  of 
a  railroad  had  the  right  to  institute  pro- 
ceedings to  ascertain  the  amount  of  dam- 
ages for  taking  property  by  the  railroad,  and 
the  injured  party  was  a  lunatic,  it  was  held 
that  the  jury  could  allow  interest,  where  the 
railroad  had  used  the  property  for  a  long 
time  without  paying  any  attention  to  his 
rights.  Philadelphia,  W.  &  B.  R.  Co.  v. 
Gesner,  20  Pa.  240. 

And  under  Pa.  act  1834,  April  15,  it 
was  held  that  the  owner  was  entitled 
to  interest  on  the  confirmation  of  the  re- 
port assessing  damages.  Re  Second  Ave.  42 
W.  N.  C.  104.  The  court  said:  "It  was  a 
common  rule  to  allow  interest  for  the  de- 
tention of  money  after  it  should  have  been 
paid,  and  this  rule  was  applicable  here." 
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And  under  Pa.  act  April  14,  1868,  provid- 
ing that  whenever  any  report  of  commission- 
ers shall  have  been  confirmed  by  the  court, 
the  valuation  made  shall  be  forthwith  pay- 
able, it  was  held  that  interest  should  be  al- 
lowed from  the  confirmation.  Miskey  v. 
Philadelphia,  68  Pa.  48. 

In  assessing  damages  for  opening  a  street, 
it  was  held  that  interest  could  be  allowed 
from  the  time  of  taking.  It  was  further 
held  that  Pa.  act  1851,  P.  L.  320,  amended 
by  act  May  22,  1883,  related  only  to  the 
subject  of  interest  after  adjudication.  Weiss 
y.  South  Bethlehem,  130  Pa.  294,  20  Atl. 
801.  The  court  said:  "In  this  case,  the 
court  directed  the  jury  that  if  they  found 
for  the  plaintiffs  they  should  allow  interest 
from  October  10,  1887,  the  date  when  the 
report  o£  viewers  was  filed.  As  the  land  of 
the  plaintiffs  was  taken  before  that  date, 
there  was  no  harm  to  the  defendant  in  fix- 
ing that  time  as  the  period  when  interest 
should  commence.  We  do  not  think  the  fil- 
ing of  the  report  had  anything  to  do  witli 
this  subject,  but  it  was  no  injury  to  the  de- 
fendant to  give  such  an  instruction." 

A  railroad  company  failing  to  have  the 
amount  of  damages  ascertained  has  no  right 
to  complain  of  compensation  for  the  delay 
in  the  shape  of  interest.  Delaware,  L.  &,  W. 
R.  Co.  V.  Burson,  61  Pa.  369. 

The  jury  could  not  allow  interest  as  in- 
terest, but  could  consider  the  lapse  of  time 
in  allowing  damages.  Becker  v.  Philadel- 
phia &  R.  Terminal  R.  Co.  177  Pa.  252,  35 
L.R.A.  683,  36  Atl.  617. 

Klages  v.  Philadelphia  &  R.  Terminal  R. 
Co.  160  Pa.  386,  28  Atl.  802.  The  court 
said:  ''Interest  as  interest  has  no  place  in 
the  computation  of  damages.  The  question 
for  a  jury  in  every  case  is  what  sum  will 
make  a  just  compensation  to  the  landowner 
for  the  entry  and  appropriation  by  the  cor- 
poration. The  land  occupied  may  have  been 
wholly  unproductive,  and  without  value  ex- 
cept for  speculative  purposes;  it  may  have 
been  highly  productive  and  valuable;  it  may 
have  been  built  upon,  and  its  net  income 
capable  of  easy  ascertainment;  the  entry 
may  have  increased  the  value  of  the  remain- 
der of  the  tract  more  than  enough  to  com- 
pensate for  what  was  taken.  All  these  con- 
siderations are  for  the  jury,  and  will  help 
them  in  the  effort  to  determine  what  ju.st 
compensation  in  any  given  case  requires." 
In  making  up  the  damages,  the  jury  could 
include  interest  in  their  estimation  from  the 
time  the  damages  should  have  been  paid. 
Getz  v.  Philadelphia  &  R.  R.  Co.  105  Pa.  547. 
In  an  action  for  injuries  to  mill  property 
by  reason  of  an  appropriation  of  water, 
it  was  held  error  to  instruct  the  jury  to  al- 
low interest  as  interest,  but  the  jury  could 
consider  the  lapse  of  time.  Mengell  v. 
Mohnsville  Water  Co.  224  Pa.  120,  73  Atl. 
201.  The  court  said:  "It  is  wholly  within 
the  province  of  the  jury  to  determine  wheth- 
er the  plaintiff  is  entitled  to  any  additional 
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sum  for  the  delay,  and,  if  so,  what  amount 
will  compensate  him  for  the  delay.  They 
may  allow  a  sum  not  exceeding  6  per  cent, 
but  they  can  allow  a  smaller  amount,  just 
as  they  think  the  circumstances  require,  in 
order  to  make  the  plaintiff  whole.  It  is 
therefore  purely  a  question  for  the  jury  to 
determine  whether  any  or  what  sum  shall 
be  added  to  the  amount  of  damages  ascer- 
tained to  be  due  as  of  the  date  of  the  ap- 
propriation of  plaintiff's  property." 

Where  the  owner  appealed,  and  withdrew 
his  appeal,  and  asked  to  have  the  judgment 
entered  nunc  pro  tunc^  with  interest  from  a 
prior  date,  it  was  held  that  he  was  not  en- 
titled to  such  interest,  as  he  had  put  it  out 
of  the  power  of  the  railroad  to  pay  his 
claim  by  his  appeal.  Ross  v.  Pennsylvania 
R.  Co.  14  W.  N.  C.  143;  Donaldson  v.  Penn- 
sylvania R.  Co.  15  W.  N.  C.  312. 

Under  Pa.  act  1855,  April  21,  authorizing 
the  laying  out  of  streets,  and  providing  that 
no  proceedings  to  assess  damages  shall  lapse 
by  delay  of  a  year  in  paying  damages,  and 
authorizing  a  suit  to  be  brought  for  the 
sum  assessed  at  the  expiration  of  the  year, 
it  was  held  that  the  first  assessment  fixed 
the  extent  of  the  liability,  and  the  time 
when  the  owner  had  a  right  to  his  money, 
and  delay  beyond  that  time  entitled  him  to 
interest  from  the  date  of  the  assessment. 
Philadelphia  v.  Dyer,  41  Pa.  4C3. 

In  Norris  v.  Philadelphia,  70  Pa.  333,  the 
court  said:  "Whatever  has  or  may  be  said 
of  Philadelphia  v.  Dyer,  supra,  the  fact  is 
shown  by  a  simple  calculation  of  interest 
on  the  award,  that  interest  was  only  allowed 
in  the  final  judgment,  from  the  confirma- 
tion of  the  award.  Any  person  can  satisfy 
himself  of  this  by  making  the  calculation 
from  the  papers  on  file.  The  result  of  the 
case  was  this  and  no  more.  It  required  an 
act  of  assembly  to  authorize  an  allowance  of 
interest  on  a  verdict  before  judgment.  Kel- 
sey  v.  Murphy,  30  Pa.  340.  Why  should  it 
not  be  so  in  case  of  an  award  like  the  one 
in  question,  before  confirmation,  which  is 
equal  to  a  verdict  at  least?" 

Pa.  act  April  21,  1869,  providing  that  no 
interest  will  be  allowed  on  damages  for 
ground  taken  up  to  the  time  of  their  pay- 
ment or  the  issue  of  any  warrant  for  tneir 
payment,  was  held  invalid  as  retroactive  in 
applying  to  proceedings  commenced  under 
prior  statutes.  Miskey  v,  Philadelphia,  68 
Pa.  49. 

Under  Pa.  act  March  26,  1867,  providing 
that  owners  of  ground  taken  shall  be  paid 
according  to  the  value  to  be  ascertained,  it 
was  held  that  interest  was  to  be  allowed 
from  the  date  of  the  assessment;  and  it  was 
further  held  that  the  Pa.  act  of  April  21, 
1809,  declaring  the  intent  of  the  act  of 
1867  and  1868  to  be,  that  no  interest  shall 
be  allowed  on  damages  for  ground  taken  up 
to  the  time  of  their  payment,  or  the  issue 
of  any  warrant  for  their  payment,  was  des- 
titute of  retroactive  force  because  it  was 
an  act  of  judicial  power,  and  in  contraven- 
tion of  the  Constitution.  Haley  v.  Phila- 
delphia, 08  Pa.  45,  8  Am.  Rep.  163. 

In  Miskey  v.  Philadelphia,  Haley  v.  Phila- 
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delpbia  was  distinguislied,  as  there  was  a 
difference  in  the  statute. 

Under  Pa.  act  March  19,  1860,  providing 
that  the  damages  awarded  landholders  for 
the  opening  of  streets  shall  be  paid  within 
six  months  after  approval,  it  was  held  that, 
under  general  principles,  interest  was  to  be 
calculated  only  from  the  time  the  demand 
was  payable;  and  it  is  to  be  presumed  that 
the  viewers  took  this  delay  into  considera- 
tion, and  if  the  owner  continued  undisturbed 
in  the  full  receipt  of  the  rents  and  profits, 
he  should  not  receive  full  interest.  Re  Sec- 
ond Street,  06  Pa.  132. 

In  Stewart  v.  County,  2  Pa.  St.  340,  where 
land  was  entered  upon  to  open  a  street,  it 
was  held  that  the  damages  did  not  bear  in- 
terest until  occupation.  The  court  said: 
**The  report  had  relation  to  the  time  when 
the  street  should  be  opened,  for,  till  then, 
the  plaintiff,  having  the  use  of  his  ground, 
could  receive  no  injury.  The  proceedings 
would  be  vacated  by  lapse  of  time,  at  the 
end  of  a  year,  if  tlie  public  did  not  exercise 
its  right;  and  it  is  true  that,  in  the  mean- 
time, he  might  be  prevented,  by  the  uncer- 
tainty of  the  event,  from  making  improve- 
ments; but  that  is  an  inconvenience  which 
the  legislature  did  not  mean  to  compensate." 

In  Philadelphia  v.  Dyer,  Stewart  v.  Coun- 
ty was  distinguished,  as  in  that  case  the 
statute  was  different,  and  no  right  to  sue 
for  damages  from  a  street  opening  was  giv- 
en by  statute. 

c.  New  York  cases,. 

Proceedings  for  condemnation  are  now  re- 
quired to  be  made  under  N.  Y.  Code  Civ. 
Proc.  §§  3357-3384,  except  in  condemning 
for  streets  or  public  places,  provided  for  by 
special  acts.  The  Code  does  not  make  spe- 
cific provisions  for  interest.  The  cases  in 
this  state,  where  the  question  of  interest 
arose,  were  generally  under  special  differing 
statutes.  It  seems  that  in  New  York  citv 
interest  was  held  due  from  date  of  vesting 
of  title.  In  some  cases  interest  is  held  to 
be  due  from  the  confirmation  of  the  re- 
port. 

Under  New  York  Code  of  Civ.  Proc.  §§ 
3371-3373,  providing  that  if  the  report  is 
confirmed,  the  court  shall  enter  a  final  or- 
der, directing  compensation  to  be  made  to 
the  owner,  and  that,  on  payment  thereof, 
plaintiff  shall  be  entitled  to  possession,  and 
that  on  entry  of  the  final  order  the  same 
shall  be  docketed  with  the  force  and  effect 
of  a  money  judgment,  it  was  held  that  the 
entry  of  the  final  order  fixed  the  date  from 
which  interest  should  be  computed.  New 
York  &  B.  Bridge  v.  Third  M.  E.  Church, 
45  N.  Y.  S.  R.  615,  38  N.  Y.  Supp.  257. 

In  Re  Mott  Haven  Canal  Docks,  196  N. 
Y.  175,  89  N.  E.  474,  where  c  case  had  been 
sent  back  to  the  commissioners  to  make  an 
award  to  unknown  owners,  it  was  held  that 
interest  on  the  value  of  land  was  to  be  cal- 
culated to  the  date  of  the  second  report,  and 
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such  interest,  with  the  value  of  the  land, 
should  then  become  a  new  principal,  carry- 
ing interest  until  paid.  This  was  under 
Greater  New  York  cnarter,  §  990,  requiring 
the  commissioners  to  allow  interest  from 
the  time  of  vesting  of  title  to  the  date  of 
theif  report,  and  §  1001,  providing  for  the 
payment  of  the  damages  with  interest  from 
the  date  of  report,  interest  to  cease  six 
months  after  confirmation  unless  demand  is 
made  within  that  time.  This  involves  com- 
pound interest  from  the  date  of  the  report. 

New  York  city  charter,  Laws  1897,  chap. 
378,  §  990,  authorizes  an  allowance  of  in- 
terest on  the  value,  from  the  date  of  vesting 
of  title  to  the  date  of  report.  Re  East  158th 
Street,  39  Misc.  598,  80  N.  Y.  Supp.  694. 
It  was  said:  "That  compensation  the  leg- 
islature has  determined  shall  be  the  value 
at  the  time  of  taking,  plus  interest  there- 
on to  the  date  of  the  commissioners'  report." 

Under  Greater  iCew  York  charter,  §  1001, 
it  was  held  that  one  claiming  an  award  to 
an  unknown  owner  could  recover  only  six 
months'  interest  after  the  date  of  the  con- 
firmation of  the  report,  when  the  claim  was 
made  more  than  six  months  after  the  award. 
Re  New  York,  91  App.  Div  632,  86  N.  Y. 
Supp.   1035. 

A  provision  in  an  order  confirming  a  re- 
port of  commissioners,  allowing  interest 
from  date  of  confirmation,  was  held  proper 
in  United  States  v.  Engeman,  27  Abb.  N.  C. 
141.  This  proceeding  was  under  26  Stat, 
at  L.  316,  providing  that  the  proceeding  is 
to  be  in  accordance  with  the  laws  of  the 
state. 

Commissioners  were  appointed  to  acquire 
land  in  New  York  city,  March  31,  1897,  un- 
der N.  Y.  consolidation  act.  Laws  1882, 
chap.  410,  §  992,  amended  by  Laws  1893, 
chap.  660,  and  Laws  1^96,  chap.  449.  It  was 
held  that  Greater  New  York  charter,  taking 
effect  January  1,  1898,  and  providing  that, 
unless  a  demand  for  payment  of  an  award 
was  made  within  six  months  from  date  of 
confirmation,  interest  ceased,  did  not  ap- 
ply, as  the  proceeding  was  instituted  and 
title  vested  while  the  consolidation  act  was 
in  force,  and  interest  was  allowed  on  the 
award  up  to  the  date  of  payment.  Re 
Cromwell  Ave.  96  App.  Div.  424,  89  N.  Y. 
Supp.  180. 

Under  Buffalo  charter,  Laws  1870,  §  519, 
providing  that  an  award  of  condemnation 
shall  be  paid  within  one  year  after  confirma- 
tion, it  was  held,  in  an  action  by  the  county 
against  the  city,  to  recover  the  amount  of 
an  award,  that  interest  should  be  allowed 
from  one  year  subsequent  to  the  confirma- 
tion, as  provided  in  the  statute.  Erie  Coun- 
ty V.  Bulfalo,  63  Hun,  605,  18  N.  Y.  Supp. 
635,  affirmed  in  138  N.  Y.  629,  33  N.  E. 
1083. 

Under  N.  Y.  Laws  1882,  chap.  410,  and 
amendments,  providing  for  street  openings 
in  New  York  city,  it  was  held  that  the  land 
was  taken  by  the  city  when  the  title  vest- 
ed, and  the  right  to  compensation  was  vest- 
ed at  the  moment  of  the  taking,  and  interest 
from  that  moment  began  to  run  upon  any 
award,  as  compensation  therefor,  as  of  that 


M 


UTAtt  sutRlEiite  covkf. 


MAft. 


date.     Re  Morris  Ave.  118  App.  Div.  117, 
103  N.  Y.   Supp.   180. 

Under  N.  Y.  Laws  1897,  chap.  665,  author- 
izing commissioners  to  condemn  lands,  and 
providing  that  the  value  shall  be  paid  with 
interest  from  the  day  when  the  title  vests, 
it  was  held  that  interest  on  interest  could 
not  be  allowed.  Re  Dorsett,  179  N.  Y.  490, 
72  N.  E.  522.  The  court  said:  "The  inter- 
est still  ran  upon  the  sum  fixed  as  the  value 
of  the  land,  but  it  did  not  run  upon  the 
sum  which  the  commissioners  reported  as 
the  interest  on  that  value  down  to  the  date 
of  their  report.  As  already  observed,  they 
were  not  required  to  report  the  interest, 
since  that  was  determined  not  by  anything 
contained  in  their  report,  but  by  the  terms 
of  the  statute,  which  declared  that  the  sum 
awarded  as  the  value  of  the  land,  together 
with  interest  from  the  date  when  the  title 
vested  in  the  city,  became  due  and  payable 
by  the  city  immediately  upon  the  confirma- 
tion of  the  commissioners    report." 

Under  N.  Y.  consolidation  act,  Laws  1882, 
chap.  410,  amended  by  Laws  1893,  chap.  660, 
providing  that  the  city  must  pay  interest 
from  the  date  when  the  title  to  land  shall 
have  vested,  the  city  was  held  liable  for  in- 
terest. Re  Board  of  Street  Opening,  35  App. 
Div.  406,  64  N.  Y.  Supp.  911. 

And  under  N.  Y.  consolidation  act,  Laws 
1882,  chap.  410,  as  amended  by  Laws  1803, 
chap.  660,  providing  that  the  damages 
awarded  and  interest  from  the  date  when 
the  title  should  vest  in  the  city  should  be 
paid  by  the  city,  it  was  held  that  interest 
began  to  run  from  the  time  when  the  re- 
port •  was  confirmed.  Re  Board  of  Street 
Opening,  21  App.  Div.  357,  47  N.  Y.  Supp. 
664.  The  court  said:  "The  very  fact  that 
the  statute  expressly  provides  that,  as  to 
the  premises  situated  in  the  twenty -third 
and  twenty-fourth  wards,  the  damage's  shall 
be  due  and  payable  at  the  date  of  the  con- 
firmation of  the  report,  and  that  it  makes 
no  such  provision  with  regard  to  damages 
for  lands  taken  elsewhere  in  the  city,  shows 
the  intention  of  the  legislature  that  a  dif- 
ferent rule  should  be  applied  to  the  pay- 
ment of -these  damages  tnan  is  applied  in 
the  case  of  premises  situated  elsewhere." 

In  proceedings  by  the  city  of  New  York 
to  acquire  land  for  a  public  park,  it  was 
held  that  when  an  award  was  made  it  re- 
lated back  to  the  time  the  property  vested 
in  the  city,  and  under  a  contract  entitling 
plaintiff  to  one  half  the  award,  it  was  held 
that  he  was  entitled  to  interest  from  that 
time  to  the  time  of  payment.  Re  Board  of 
Street  Opening,  128  App.  Div.  432,  112  N. 
Y.   Supp.  845. 

Under  N.  Y.  Laws  1894,  chap.  66,  provid- 
ing for  appraisement  of  lands  in  New  York 
city  for  a  park  way,  and  that  from  the  date 
When  the  commissioners  decided  what  lands 
should  be  acquired,  such  lands  shall  be  a 
t)ublic  park  way  for  public  use,  it  was  held 
that  the  owners  were  entitled  to  the  actual 
cash  value  of  tlieir  lands  upon  that  date. 
And  upon  that  obligation  the  right  of  in- 
terest rested.  Re  New  York,  40  App.  Div. 
281,  68  N.  Y.  Supp.  58. 
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And  under  N.  Y.  Laws  1888,  chap.  191, 
providing  for  school  sites  in  New  York  city 
and  for  payment  with  interest  within  four 
months  from  confirmation,  it  was  held  that 
interest  on  the  award  was  part  of  the  com- 
pensation, and  could  be  recovered  in  an  ac- 
tion where  the  owner  had  accepted  the  award 
under  protest.  Devlin  v.  New  York,  131  N. 
Y.  123,  30  N.  £.  45,  reversing  60  Hun,  68, 
14  N.  Y.  Supp.  261. 

But  under  Greater  New  York  charter, 
§  1001,  interest  cannot  be  collected  in  a  sep- 
arate action  after  acceptance  of  the  award, 
although  interest  was  demanded  at  the  time 
the  award  was  paid.  Cutter  v.  New  York,  92 
N.  Y.  106,  affirming  14  N.  Y.  Week.  Dig.  296. 

In  an  action  of  money  bad  and  received, 
in  Boyce  v.  Wight,  2  Abb.  N.  C.  163,  inter- 
est was  allowed  under  N.  Y.  act  1813,  chap. 
86,  relating  to  awards  for  compensation  for 
lands  taken  for  local  improvements,  and  au- 
thorizing the  owner  to  sue  for  and  collect 
the  same,  with  interest. 

Where  there  was  a  delay  of  four  years  in 
making  a  report,  and  the  property  had  in- 
creased in  value,  it  was  held  that  the  com- 
missioners properly  awarded  the  value  at 
the  time  of  appropriation,  with  interest  to 
the  time  the  award  was  payable.  This  was 
under  N.  Y.  Laws  1894,  chap.  66,  providing 
for  a  just  and  equitable  estimate  of  the 
damages  to  parties  affected  in  taking  for 
public  parks.    Re  New  York,  supra. 

In  condemnation  of  spl-ings  for  a  water 
supply,  where  payment  of  damages  given 
for  injuring  water  power  was  delayed  for  six 
years,  it  was  held  that  interest  should  be 
given.  Port  Henry  v.  Kidder,  39  App.  Div. 
040,  57  N.  Y.  Supp.  102. 

In  some  cases  interest  was  held  not  to 
run  until  after  demand. 

So,  demand  was  held  necessary  to  start 
interest,  under  N.  Y.  Laws  1894,  chap.  56, 
§  4,  requiring  the  city  to  pay  the  award 
within  four  months  from  confirmation  of 
the  report.  Deering  v.  New  York,  61  App.  Div. 
402,  64  N.  Y.  Supp.  606;  Carpenter  v.  New 
York,  44  App.  Div.  230,  60  N.  Y.  Supp.  633. 

Also  under  Greater  New  York  charter, 
§  1001,  providing  that  interest  shall  cease  to 
run  six  months  after  confirmation  of  report, 
unless  demand  be  made  within  that  time. 
Barnes  v.  New  York,  27  Hun,  236. 

A  demand  made  premo^'jo'ely  was  held 
not  to  start  interest  under  N*  Y.Laws  1804, 
chap.  746,  §  4,  providing  that  an  award  in 
taking  for  a  park  shall  be  paid  in  four 
months  after  confirmation,  and  if  not  paid 
on  demand,  interest  shall  run.  Fredericks 
V.  New  York,  44  App.  Div.  274,  60  N.  Y. 
Supp.  724,  affirmed  in  166  N.  Y.  660,  69 
N.  E.  1122. 

And  under  N.  Y.  Laws  1888,  chap.  191,  in 
regard  to  condemnations  in  New  York  city, 
providing  that,  on  confirmiition,  the  mayor 
of  the  city  shall  be  seised  in  fee,  and  shall 
take  possession,  and  on  confirmation  the 
comptroller  shall  pay;  and,  in  default  with- 
in four  months  after  date  of  such  confirma- 
tion, the  parties  may  sue  for  and  recover  the 
same,  with  interest*  from  and  after  the  de- 
mand thereof,  it  was  held  that  a  demand 
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was  necessary,  and  after  a  demand,  interest  ] 
was  due.    Irwin  v.  New  York,  31  N.  Y.  S.  R. 
104,  0  K.  Y.  Supp.  264. 

And  under  N.  Y.  Laws  J  874,  chap.  746,  au- 
thorizing the  taking  of  land  for  the  pur- 
pose of  a  park,  and  §  4,  providing  that  the 
amount  should  be  paid  within  four  months, 
and  in  default  the  owner  may  sue  for  and 
recover  the  same,  with  interest  after  de- 
mand, it  was  held  that  after  refusal  to  pay 
on  demand,  after  the  four  months,  interest 
would  be  allowed  from  the  date  of  the  de- 
mand; but  wiiere  the  demand  was  made  on 
Saturday,  and  the  four  months  expired  on 
Sunday,  it  was  held  that  the  demand  was 
premature-  and  interest  would  not  be  al- 
lowed. Fredericks  v.  New  York,  supra. 

Under  Greater  New  York  chartec,  §  990, 
providing  for  opening  streets,  and  that  in 
such  cases  interest  at  the  legal  rate  upon 
the  date  of  vesting  of  title,  from  said  date 
to  date  of  report  of  the  commissioners,  shall 
be  allowed,  it  was  held  that  if  the  claim- 
ant was  entitled  to  interest,  he  should  have 
made  such  claim  to  the  commissioners,  and 
if  they  did  not  allow  it,  he  should  have  op- 
posed the  confirmation  of  the  report;  and 
his  only  remedy  was  to  appeal  or  move  to 
vacate  and  set  aside  the  report.  It  was 
held  that  the  statute  was  the  only  authority 
by  which  interest  could  be  allowed,  and  the 
court  bad  no  power,  in  case  interest  was  not 
awarded  by  the  commissioners,  to  allow  it. 
Re  Belmont  Street,  128  App.  Div.  630,  112 
N.  Y.-  Supp.  868.  ' 

In  condemnation  for  a  canal,  it  was  held 
that  the  state  was  liable  for  interest  after 
a  demand  made  by  the  party  entitled.  Peo- 
ple ex  rel..  Bank  of  Monroe  v.  Canal  Comrs. 
5  Denio,  401.  The  court  said:  "Hence,  if 
the  question  of  the  liability  of  the  state  to 
the  payment  of  a  claim  for  damages  come 
properly  before  a^  judicial  tribunal,  whether 
lo  brought  up  by  the  public  officer  or  the 
other  party,  the  tribunal,  in  adjudicating 
upon  the  question,  will,  if  it  determines  the 
claim  against  the  state  to  be  just,  in  addi- 
tion to  directing  its  payment,  also  direct 
the  payment  of  interest  thereon,  where  it 
would  in  other  cases  direct  such  interest 
to  be  paid.  In  the  case  of  Canal  Fund 
Comrs.  V.  Kempshall,  26  Wend.  404,  the  pro- 
ceedings to  award  canal  damages  were 
brought  before  the  court  by  the  state  officers 
by  certiorari,  and  the  court,  on  affirming 
the  proceedings  and  deciding  that  the  state 
was  liable  to  pay  the  award  (as  appears  by 
the  report  and  also  by  the  rule  entered  on 
that  occasion,  which  we  have  examined), 
directed  the  payment  of  interest  thereon." 

In  an  action  by  a  mortgagee  to  recover 
the  proceeds  of  an  award  made  for  condem- 
nation of  the  mortgagor's  land,  it  was  held 
that  interest  could  not  be  claimed  before  a 
demand  made  for  the  money,  under  N.  Y. 
Laws  1874,  chap.  604,  providing  that  an 
award  is  payable  on  the  confirmation  of  the 
report,  Barnes  v.  New  York,  27  Hun,  236. 
The  court  said:  But  the  statute  "did  not 
provide  that  interest  should  be  payable  on 
it  from  that  time." 

Under  N.  Y.  act,  1869,  providing  for  con- 
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demnation  in  New  York  city,  fixing  the  timq 
when  the  widening  of  a  street  should  takf 
place,  it  was  held  that  the  time  of  payiqcnt 
of  an  award  should  run  from  the  confirma- 
tion of  the  report;  and  under  N.  Y,  act 
1813,  providing  for  payment  of  interest  on  an 
award  after  demand,  it  was  held  that  in- 
terest did  not  run  until  after  demand.  Phil- 
lips V.  Cudlipp,  60  How.  Pr.  363.  In  ^hie 
case  the  court  held:  That  in  Hamersley  t. 
New  York,  67  Barb.  35,  the  act  of  1813  was 
so  far  altered  as  to  suspend  the  right,  to 
sue  for  nineteen  months  after  confirmation, 
unless  the  corporation  took  possession  by 
the  act  of  1818,  authorizing  a  corporation  to 
suspend  the  opening,  not  exceeding  fifteen 
months.  This  did  not  apply  to  the  proceed- 
ings under  the  act  of  1869,  but  the  previous 
acts  are  made  applicable. 

And  mortgagees  were  held  entitled  to  in- 
terest on  their  mortgages  to  the  date  when 
the  award  was  payable,  and  if  unpaid  after 
demand,  to  subsequent  interest.  Carpenter 
V.  New  York,  61  App.  Div.  684,  64  N.  Y. 
Supp.  839. 

And  under  N.  Y.  2  Rev.  Stat.  1652,  7th 
ed.,  providing  that  when  a  new  appraisal 
in  condemnation  for  a  railroad  has  been 
made,  and  the  second  is  less  than  the  first, 
the  difference  shall  he  refunded,  it  was  held 
that  the  party  repaying  the  same  was  not 
required  to  pay  interest,  until  he  was  in  de- 
fault after  a  copy  of  the  final  order  of  con- 
firmation had  been  served  on  him.  Re  New 
York  Elev.  R.  Co.  44  Hun,  117. 

Greater  New  York  charter,  §  990,  relating 
to  interest  on  awards,  was  held  to  apply  to 
original  proceedings  after  Jan.  1,  1898,  and 
would  not  apply  to  proceedings  instituted 
under  the  consolidation  act.  Re  Whitlock 
Ave.  61  App.  Div.  436,  64  N.  Y.  Supp.  717; 
Re  East  175th  Street,  49  App.  Div.  114,  63  N. 
Y.  Supp.  468,  affirmed  in  162  N.  Y.  601,  57 
N.   E.    1117. 

Under  N.  Y.  Laws  1882,  chap.  410,  con- 
solidation act,  chap.  978,  authorizing  the 
city  to  acquire  title  to  land  for  the  opening 
of  a  street,  where  the  award  was  made  to 
compensate  for  damages  by  reason  of  an  in- 
jury to  a  building,  it  was  held  that  the  re- 
lator was  not  entitled  to  interest,  as  the 
city  did  not  acquire  title  to  any  of  its  land. 
People  ex  rel.  New  York  City  Church  v. 
Coler,  60  App.  Div.  77,  69  N.  Y.  Supp.  863, 
affirmed  in  168  N.  Y.  644,  01  N.  E.  1133. 

Where  a  statute  appropriated  certain  land 
for  parks,  it  was  held  that  the  owners  were 
not  entitled  to  interest.  Re  Public  Parks, 
53  Hun,  280,  6  N.  Y.  Supp.  750.  In  this 
case  the  commissioners  reported  especially 
that  they  took  into  consideration  the  fact  of 
delay  in  realizing  upon  the  award  which  was 
to  be  made  by  them,  and  made  their  estimate 
accordingly. 

On  an  appeal  for  a  new  taxation  of  costs, 
it  was  said:  "The  second  question  raised 
upon  this  motion  is  whether  the  clerk  was 
right  in  inserting  in  the  bills  of  costs  in- 
terest on  the  amounts  awarded  to  the  claim- 
ants by  the  order  of  June  18,  1907.  I  do  not 
see  any  justification  for  this  allowance  of  in- 
terest."   The    rights    of    the    parties    under 
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that  order  were  fixed  by  the  order,  and,  if 
they  are  entitled  to  interest,  it  is  by  virtue 
of  that  order.  One  of  the  counsel  cites  in 
his  brief  the  provision  in  §  500  of  the  char- 
ter of  New  York  (Laws  1901,  chap.  460,  p. 
224),  which  he  claims  shows  that  the  re- 
spective amounts  ordered  to  be  paid  to  the 
owners  by  way  of  costs  draw  legal  interest 
If  this  be  so,  the  interest  may  be  collectp*! 
in  the  same  way  as  the  principal  sum.  Lnis 
interest  is  certainly  not  a  part  of  the  costs 
of  the  court  of  appeals  or  of  the  appellate 
division.  There  is  no  provision  in  the  Code 
which  justifies  such  allowance."  Re  Pine's 
Stream,  120  App.  Div.  029,  114  N.  Y.  Supp. 
681. 

d.  Po88€88ion  hy  oivner. 

Possession  of  the  land  by  the  owner  will 
prevent  interest  from  running  during  that 
time. 

In  condemnation  for  a  park  by  the  United 
"tates  in  the  District  of  Columbia,  it  was 
held  that  the  owner  of  the  land  was  not  en- 
titled to  interest  from  the  initiation  of  the 
proceedings  to  the  time  of  payment  of  the 
money  into  court.  Shoemaker  v.  United 
States,  147  U.  S.  282,  37  L.  ed.  170,  13  Sup. 
Ct.  Rep.  361.  In  this  case  the  owner  was 
in  receipt  of  the  rent  and  profits  during  the 
time  occupied  in  fixing  the  amount  to  which 
he  was  entitled,  and  th'e  inconveniences  were 
presumed  to  be  considered  and  allowed  for 
in  fixing  the  amount  of  compensation. 

In  United  States  v.  Sargent,  80  C.  C.  A. 
81,  162  Fed.  81,  the  dissenting  opinion  said 
that  the  allowance  of  interest  was  in  con- 
flict with  Shoemaker  v.  United  States,  147 
U.  S.  284,  37  L.  ed.  177,  13  Sup.  Ct.  Rep. 
361. 

.  Where  the  owner  of  land  taken  in  con- 
demnation had  the  right  to  use  the  same 
until  the  damages  were  paid,  it  was  held 
that  he  was  not  entitled  to  interest  from 
the  commencement  of  the  suit  to  the  trial. 
South  Park  v.  Dunlevy,  01  111.  40. 

And,  where  a  town  had  condemned  a  right 
of  way  of  a  sewer  and  water  system,  and 
the  same  was  again  condemned  by  the  Unit- 
ed States,  it  was  held  that  as  it  was  ad- 
mitted that,  at  the  time  of  the  trial,  there 
had  been  no  actual  interruption  of  the 
town's  possession,  and  that  the  town  had 
continued  in  its  enjoyment  of  the  right  as 
fully  as  if  the  government  proceedings  had 
not  been  instituted,  interest  should  not  be 
recovered.  United  States  v.  Nahant,  82  C. 
C.  A.  470,  153  Fed.  620. 

And,  where  the  property  had  not  been  in- 
jured or  taken,  it  was  held  that  the  judg- 
ment would  not  bear  interest.  Cliicago  v. 
Barbian,  80  111.  482.  The  court  said :  "That 
such  a  judgment  bears  interest  was  first  an- 
nounced in  Cook  V.  South  Park,  01  111.  115, 
where  it  was  assumed  possession  had  been 
taken  of  the  property  prior  to  the  judgment 
of  condemnation,  and  subsequently  held; 
and  it  was  allowed  not  because  the  order  of 
court  possessed  all  the  elements  of  an  abso- 
lute judgment,  but  because  it  was  within 
28  L.R.A.(N.S.) 


the  spirit  of  the  statute  allowing  interest 
on  judgments.  And  in  the  subsequent  case 
of  Illinois  &  St.  L.  R.  Co.  v.  McClintock, 
68  111.  296,  where  interest  was  also  allowed 
upon  a  like  judgment,  the  fact  was  made  to 
distinctly  appear  that  possession  had  ,been 
taken  and  retained  of  the  condemned  pro|>- 
crty. 

In  an  action  to  enjoin  a  city  that  had 
taken  possession  of  land  condemned  without 
paying  interest  on  the  award  from  the  date 
it  began,  it  was  held  that  plain tifif  should 
do  equity  by  accounting  for  rents  and  prof- 
its received  from  the  possession  of  the  land 
since  that  date.  Plum  v.  Kansas  City,  101 
Mo.  525,  10  L.R.A.  371,  14  S.  W.  657.  The 
court  sj^id:  "The  theory  on  which  plain- 
tiff's case  proceeds  is  that  the  final  judg- 
ment of  condemnation  was  the  'taking*  of 
plaintiff's  beneficial  title.  Assuming  that 
theory  correct,  it  would  be  inequitable  to 
permit  him  to  recover  interest  on  that  judg- 
ment and  retain  the  benefits  of  the  posses- 
sion held  by  him  meanwhile  (in  contempla- 
tion of  equity,  at  least),  as  trustee  for  the 
city." 

Where  the  instructions  directed  the  jury 
to  add  interest  to  the  damages,  but  did  not 
require  plaintiffs  to  account  for  rents  after 
the  date  of  taking  possession,  it  was  held 
that  it  was  too  late  to  raise  this  question  on 
appeal.  Ragan  v.  Kansas  City  &  S.  E.  R. 
Co.  144  Mo.  623,  46  S.  W.  602. 

In  Re  Riverside  Park,  59  App.  Div.  603, 
69  N.  Y.  Supp.  742,  aflSrmed  in  167  N.  Y.  627, 
60  N.  E.  1116,  the  owners  were  held  enti- 
tled to  interest  from  the  date  of  appropria- 
tion until  the  confirmation  of  the  report,  to 
be  offset  by  rents  or  value  of  use  during  that 
time,  under  N.  Y.  Laws  1804,  chap.  ]52, 
providing  for  acquiring  title  to  certain  prop- 
erty. 

In  Donnelly  v.  Brooklyn,  121  N.  Y.  0,  24 
N.  E.  17,  an  owner  in  possession  was  held 
not  entitled  to  interest  on  a  street  widen- 
ing improvement.  The  city  was  held  liable 
only  from  the  time  of  demand  for  payment. 
The  city  charter  did  not  provide  the  time  of 
payment,  but  seemed  to  extend  it  so  long  as 
the  right  to  make  assessments  continued. 

N.  Y.  act  1818,  chap.  206,  authorizing  the 
suspension  of  the  opening  of  a  street,  not 
exceeding  fifteen  months,  was  held  to  change 
Laws  1813,  chap.  86,  requiring  payment  to 
be  made  within  four  months  after  confirma- 
tion, but  the  act  of  1818  gave  the  owner  the 
rents  and  profits  for  the  fifteen  months. 
The  award  in  this  case  was  paid  within  four 
months  after  the  lapse  of  fifteen  months, 
and  the  owner  was  held  not  entitled  to  in- 
terest. Hamersley  v.  New  York,  66  N.  Y. 
533,  affirming  67  Barb.  35. 

In  Eric  County  v.  Buffalo,  63  llun,  565, 
18  N.  Y.  Supp.  635,  Hamersley  v.  New  York, 
56  N.  Y.  533,  was  distinguished  because  of 
difference  in  possession. 

Under  N.  Y.  act  1818,  chap.  206,  altering 
N.   Y.   act  April.  0,   1813,  substituting  the 
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right  of  possession  during  fifteen  months  for 
interest  on  tlie  award,  it  was  held  tliat,  in 
such  a  case,  interest  should  not  be  allowed. 
Re  Public  Parks,  53  Hun,  280,  G  N.  Y.  Supp. 
750,  following  Dctmold  v.  Drake,  46  N.  Y. 
320. 

In  Re  New  York  City,  40  App.  Div.  281, 
58  N.  Y.  Supp.  58,  Re  Public  Parks  was 
distinguished,  on  the  ground  of  use. 

On  reversing  an  order  refusing  to  afTirni 
an  award,  it  was  held  that  interest  should 
not  be  added  from  the  date  of  refusal  to 
aflirm,  as  payment  could  not  be  made  until 
final  confirmation.  Re  New  York  &  B. 
Bridge,  337  N,  Y.  95,  32  N.  E.  1054.  This 
was  on  the  ground  that  there  was  no  stat- 
ute as  to  interest,  and  the  special  or  general 
term  could  not  alter  the  award,  and  that 
under  N.  Y.  Code  Civ.  Proc.  §  3371,  provid- 
ing for  change  of  possession  on  payment, 
the  owner  would  be  enjoying  the  fruits. 

And  where  land  was  taken  for  a  road,  it 
was  held  that  the  owner  was  not  entftled 
to  interest  during  the  time  that  he  was 
in  possession,  and  it  was  held  that  it  was 
doubtful  if  interest  could  be  given  where 
it  was  not  claimed  in  the  pleadings  or  sub- 
mitted to  the  jury.  Morris  v.  Coleman 
County    (Tex.  Civ.  App.)   35  S.  W.  29. 

And  under  Utah  Rev.  Stat.  §  3001,  pro- 
viding that,  in  eminent  domain,  the  plain- 
tiff must,  within  thirty  days  after  final 
judgment,  pay  the  sum  of  money  assessed, 
it  was  held  that  interest  could  not  be  re- 
covered where  there  was  no  entry  or  occu- 
pation of  propel  ty  and  the  amount  of  lia- 
bility was  not  ascertained  prior  to  the  ver- 
dict, and  there  was  no  time  when  possession 
could  have  been  taken.  Oregon  Short  Line 
R.  Co.  V.  Jones,  29  Utah,  147,  80  Pac.  732. 

And  in  State  ex  rel.  Donofrio  v.  Humes, 
34  Wash,  347,  75  Pac.  348,  the  owner  of 
land  taken  was  held  not  entitled  to  interest, 
where  he  had  retained  possession,  and  had 
not  accounted  for  the  rents  and  prolits. 

e.  Teitder  or  deposit  of  money, 

llie  deposit  in  court  of  an  amount  sufB- 
cient  to  cover  the  damages  will  stop  inter- 
est, where  the  landowner  appeals  and  the 
amount  of  damages  is  not  increased.  But 
an  increase  of  damages  on  appeal,  or  a  de- 
posit that  could  not  be  drawn  by  the  land- 
owner, will  entitle  to  interest'  If  the  clerk 
loans  out  the  deposit,  it  seems  that  the  land- 
owner will  be  entitled  to  the  interest  earned. 

Where  the  railroad  paid  the  money  into 
court,  it  was  held  that  the  landowner  was 
entitled  to  interest  received  by  the  clerk 
from  the  deposit.  Snyder  v.  Cowan,  120 
Mo.  389,  25  S.  W.  382.  The  court  said: 
"Defendant  was  under  no  obligation  to  place 
the  funds  deposited  with  him  as  clerk  of 
the  court  upon  interest.  *Had  he  locked 
them  up  in  his  chest,  or  merely  deposited 
them  in  the  bank  for  safe  keeping,  and  re- 
wived  nocomf -'nsation  for  the  use  of  them, 
lie  xFOuM  not  have  been  accountable  for  in- 
terest. But  having  placed  them  where  they 
<*rcv  interest,  that  interest  must  be  consid- 
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ered  as  having  the  same  ownership  as  the 
principal  which  produced  the  interest.' '' 

So,  the  owner  was  only  entitled  to  such 
interest  as  the  deposit  had  earned.  St. 
Louis,  K.  &  N.  W.  R.  Co.  v.  Clark,  121  Mo. 
169,  26  L.R.A.  751,  25  S.  W.  192,  906.  The 
court  said:  'Ut  has  been  held  in  the  appeal 
of  defendant  in  this  case  that  he  was  enti-. 
tied  to  have  the  damages  awarded  by  the 
commissioners  paid  to  him,  or  into  the  court 
for  him,  before  plaintiff  had  a  right  to  the 
possession  of  the  property.  Defendant  was 
not,  therefore,  entitled  to  interest  on  the 
damages  found  by  the  jury.  The  money  was 
paid  to  the  clerk  for  him,  which  was  a  suf- 
ficient compliance  with  the  law.  It  was 
subject  to  the  order  of  the  court  (St.  Louis, 
O.  H.  k  C.  R.  Co.  V.  FQwler,  113  Mo.  458, 
20  S.  W.  1069;  St.  Louis,  K.  k  N.  W.  R.  Co. 
V.  Clark,  119  Mo.  357,  24  S.  W.  157),  and 
should  have  been  paid  to  the  defendants 
when  demanded  by  them." 

Under  N.  H.  act  Dec.  25,  1844,  requiring 
that  railroads,  before  taking  a  lease  from 
the  state,  should  pay  into  the  treasury  a 
sum  equal  to  the  amount  assessed  for  the 
land,  and  that  a  railroad  cannot  enter  until 
the  damages  assessed  have  been  tendered, 
and  act  of  July  3,  1845,  providing  that,  in 
case  of  appeal,  the  railroad  may  enter  upon 
land  by  giving  security,  it  was  held  that  a 
railroad  could  not  be  charged  with  interest 
on  the  money  which  it  had  paid  into  the 
treasury  to  satisfy  the  damages  awarded; 
but  where  the  railroad  elected  to  give  secu- 
rity, the  landowner  who  appealed  could  not 
take  damages  awarded  until  the  jletermina- 
tion,  and  he  ought  to  have  interest  on  tho 
same  which  had  been  detained  from  him  on 
giving  security.  Shattuck  v.  Wilton  R,  Co. 
23  N.  H.  269. 

In  Re  Water  Comrs.  132  App.  Div.  75, 
116  N.  Y.  Supp.  495,  Shattuck  v.  Wilton  R. 
Co.  was  distinguished  because  the  landowner 
was  deprived  of  the  use  of  the  money. 

In  Burlington  &  M.  R.  Co.  v.  White,  28 
Neb.  166,  44  N.  W.  95,  and  Sioux  City  R. 
Co.  v.  Brown,  13  Neb.  317,  14  N.  W.  407, 
Concord  R.  Co.  v.  Greely,  23  N.  H.  237,  and 
Shattuck  v.  Wilton  R.  Co.  supra,  were  dis- 
tinguished, the  court  saying:  "By  the  stat- 
ute under  which  these  two  cases  were  de- 
cided, in  case  of  appeal  from  an  award  of 
damages  for  right  of  way,  the  railroad  com- 
pany had  the  option  cither  to  deposit  the 
money  awarded  for  the  use  of  the  landown- 
er, or  to  give  security  for  the  costs  and 
damages  that  might  be  adjudged  on  the  ap- 
peal ;  and,  if  a  deposit  were  made,  the  land-, 
owner  had  the  privilege  of  taking  it  without 
prejudice  to  his  appeal.  ...  In  princi- 
ple, those  decisions  seem  rather  to  uphold 
the  view  taken  by  the  court  below,  inas- 
much as,  by  our  statute,  it  is  provided  that 
the  deposit,  in  case  of  an  appeal,  'shall  re- 
main in  the  hands  of  the  probate  judge  un- 
til a  final  decision  be  had,'  so  that  it  is  le- 
gally impossible  for  the  owner,  although 
deprived  of  his  land  and  all  benefit  of  a 
possible  rise  in  its  value  during  the  delay, 
to  have  the  use  of  the  money  until  the  pro- 
ceedings under  the  appeal  are  terminated." 
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Interest  was  held  proper  from  the  date  of 
filing  the  award,  where  tiie  railroad  company 
appealed,  and  instructed  the  clerk  not  to  pay 
the  owner  the  amount  deposited,  although 
the  possession  was  not  taken.  Seefcld  v. 
Chicago,  M.  &  St.  P.  R.  Co.  67  Wis.  96,  29 
N.  W.  904;  Uniacke  v.  Chicago,  M.  &  St. 
P.  R.  Co.  67  Wis.  108,  29  N.  W.  899. 

In  an  action  to  recover  the  amount  of 
two  awards  where  a  deposit  had  been  made, 
but  an  appeal  was  required  to  correct  the 
order  of  deposit,  so  that  plaintiff  could  draw 
the  money,  it  was  held  that  he  could  recover 
interest  from  the  date  of  confirmation.  Eno 
V.  Metropolitan  Elev.  R.  Co.  24  Jones  &  S. 
06,  1  N.  Y.  Supp.  621. 

And  where  a  new  assessment  was  awarded 
on  appeal,  it  was  held  that,  in  making  the 
assessment,  the  jury  could  allow  interest 
from  the  time  the  possession  of  the  property 
was  taken,  alUiough  the  money  had  been  de- 
posited ill  court  under  the  first  assessment. 
Atlantic  &  G.  W.  R.  Co.  v.  Koblentz,  21 
Ohio  St.  334.  The  court  said:  "it  is  not 
just  that  the  loss  should  be  cast  upon  the 
owner.  The  law  by  which  the  loss  is  occa- 
sioned is  no  act  of  his,  but  an  act  of  the 
public,  and  he  has  no  power  to  repeal  or 
modify  it,  so  as  to  avoid  the  loss.  He  is 
compelled  to  be  passive,  and  can  only  in- 
sist, as  he  does  in  this  case,  that  compensa- 
tion for  his  property  taken  by  the  public 
sliall  either  be  paid  at  the  time  it  is  taken, 
or  paid  with  interest,  or  with  a  fair  allow- 
ance for  the  use  of  the  property  during  the 
time  it  is  withheld." 

But  wh^re  a  landowner  appealed,  and  the 
amount  was  reduced,  it  was  held  that  he 
was  not  entitled  to  interest  on  the  moncv 
deposited  pending  the  appeal.  Reisner  v. 
Atchison  Union  Depot  &  R.  Co.  27  Kau.  382. 

W^here  the  owner  appealed  and  the  amount 
was  not  increased,  it  was  held  that  interest 
could  not  be  recovered,  where  the  amount  of 
damages  had  been  tendered.  March  v.  Ports- 
mouth &  C.  R.  Co.  19  N.  H.  372. 

Under  N.  Y.  Code  of  Civ.  Proc.  3375, 
providing  in  eminent  domain  that  proceed- 
ings shall  not  be  stayed  on  appeal,  but  by 
order  of  the  court,  and  the  appeal  shall  not 
affect  the  possession  of  property  taken,  it 
was  held  that  where  the  petitioner  deposited 
the  award  with  the  county  treasurer,  and 
the  award  was  confirmed  on  appeal,  that  the 
owner  was  not  entitled  to  interest.  Re  Wa- 
ter Comrs.  supra. 

Under  Mo.  Constitution,  art.  2,  §  21,  pro- 
viding that  until  the  compensation  shall  be 
,paid  to  the  owner,  or  into  court  for  the 
owner,  the  property  shall  not  be  disturbed, 
it  was  held  that  if  the  condemning  company 
was  not  satisfied  to  pay  into  court  for  the 
immediate  use  of  the  owner,  and  not  simply 
by  way  of  a  mere  deposit  as  a  security,  it 
should  defer  taking  possession  until  the  final 
adjudication;  and  that,  as  the  landowner 
could  withdraw  the  money  paid  to  the  clerk 
for  him,  the  company  should  not  thereafter 
be  required  to  pay  interest  on  the  amount 
paid  into  court,  but  it  should  pay  interest 
on  the  excess,  if  any,  found  by  the  jury. 
St.  Louis,  O.  H.  &  C.  R.  Co.  v.  Fowler,  supra. 
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Approved  in  Re  Water  Comrs.  supra,  and 
Chicago,  S.  F.  &  C.  R.  Co.  v.  Eubanks,  130 
Mo.  270,  32  S.  W.  658, 

Where  money  has  been  paid  into  court, 
the  owner  is  not  entitled  to  interest  pend- 
ing the  determination  of  exceptions  filed  to 
the  commissioner's  report.  Chicago,  S.  C.  & 
C.  R.  Co.  V.  Eubanks,  supra.  The  court 
said:  "By  §  21  of  article  2  of  the  Consti- 
tution, as  well  as  by  §  2736,  Revised  Stat- 
utes 1889,  the  landowner's  property  shall  not 
be  disturbed  or  his  proprietary  right  therein 
devested,  until  the  award  of  the  commis- 
sioners shall  be  paid  to  tlie  landowner,  or 
into  court  for  him;  and  as  the  money  is 
paid  in  for  him,  subject  at  all  times  to  his 
disposition,  the  railroad  company  cannot  be 
required  to  pay  interest  on  defendant's  mon- 
ey, by  his  carelessness  or  obstinacy  left  idle 
and  unproductive." 

Where  a  city  paid  into  court  the  amount 
of  condemnation,  and  filed  an  interpleader 
on  account  of  doubt  as  to  who  was  the  prop- 
er party  to  receive  the  money,  under  Mo. 
Rev.  Stat.  1879,  p.  1607,  authorizing  the 
payment  into  court,  and  it  was  not  shown 
what  was  the  nature  of  the  property,  nor 
that  the  city  had  ever  taken  possession,  it 
'was  held  that  interest  did  not  run  while 
the  party  claiming  the  property  remained  in 
undisturbed  possession,  especially  where  the 
substituted  party  was  guilty  of  laches  in 
the  prosecution  of  the  suit.  Tilton  v.  St. 
Louis,  99  Mo.  199,  12  S.  W.  657. 

In  a  bill  filed  by  one  railroad  to  enjoin 
another  road  from  obstructing  the  construc- 
tion of  a  crossing,  where  a  tender  of  the 
amount  was  made,  it  was  held  to  <8top  in- 
terest. National  Docks  &  N.  J.  Junction 
Connecting  Co.  v.  Pennsylvania  R.  Co.  54 
N.  J.  Eq.  142,  33  Atl.  936. 

Where  two  claimants  asserted  a  right  to 
a  fund,  and  litigated  the  same,  it  was  held 
that  the  corporation  was  excused  from  pay- 
ing interest.  Gillespie  v.  New  York,  3  Edw. 
Ch.  612. 

/.  Other  cases. 

In  an  action  against  a  city  for  damages 
assessed  to  open  a  street,  it  was  held  under 
Illinois  interest  law,  giving  interest  on  money 
withheld  by  an  unreasonable  and  vexatious 
delay  of  payment,  that  a  delay  for  more  than 
two  years  was  unreasonable,  under  city  ciiar- 
ter,  chap.  8,  §  4,  giving  a  lien  for  two  years 
after  confirmation  and  report,  and  the  in- 
jured party  was  entitled  to  receive  interest 
at  the  expiration  of  that  time.  Chicago  v. 
Wheeler,  25  111.  478. 

On  certiorari  against  the  county  commis- 
sioners who  failed  to  provide  for  the  pay- 
ment of  damages  sustained -by  the  proprie- 
tor of  a  bridge  in  laying  out  a  highway,  it 
was  held  that  the  court  might  charge  the 
county  with  payment  of  interest  on  the  sum 
apportioned  to  the  city  from  the  time  of  said 
demand.  Haverhill  Bridge  v.  Essex  County, 
103  Mass.  120,  4  Am.  Rep.  518.  The  court 
said:  "Upon  the  correction  of  the  error  and 
the  entry  of  the  proper  judgment,  it  became 
necessary  to  provide  for  the  payment  by  the 
county  not  only  of  so  much  of  the  damages 
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as  remained  in  arrear,  but  also  of  the  in- 
terest which  had  accumulated  in  the  mean- 
time. The  delay  was  owing  to  no  fault  on 
the  part  of  the  bridge  proprietors,  and  if 
interest  should  not.  be  allowed  them,  they 
would  not  receive  the  full  indemnity  in- 
tended  in  the  original  award." 

On  an  appeal  from  an  award  of  damages 
for  right  of  way,  where  the  appeal  was  not 
prosecuted  with  diligence,  and  the  award 
was  affirmed,  it  was  held  that  the  appellant 
could  not  dismiss  its  appeal  without  pay- 
ment of  interest.  Berggren  v.  Fremont,  £.  & 
M.  Valley  R.  Co.  23  Neb.  620,  37  N.  W.  470. 

Where  the  railroad  company  appealed,  it 
was  held  that  interest  should  be  allowed. 
Metier  v.  Easton  &  A.  R.  Co.  37  N.  J.  L. 
222.  The  court  said:  "If  the  owner  is  the 
sole  appellant,  and  the  verdict  of  the  jury 
should  not  be  in  excess  of  the  appraisement  of 
the  commissioners,  interest  should  be  disal- 
lowed. In  that  event,  the  postponement  of 
the  receipt  of  the  compensation  adjudged 
by  the  commissioners  and  decided  by  the 

i'ury  to  have  been  adequate  would  be  due  to 
lis  own  act.  To  allow  him  indemnity  for 
such  delay  in  the  form  of  interest  would 
be  unreasonable  and  unjust.  ^But  in  this 
case  the  company  was  also  an  appellant." 

Where  it  was  apparent  from  the  verdict 
that  the  jury  did  not  include  interest,  and 
the  party  was  entitled  to  interest  in  addi- 
tion to  the  amount  stated  in  the  verdict, 
and  the  interest  could  be  computed  from  un- 
controverted  facts,  it  was  held  that  the  court 
could  compute  the  interest  and  add  such 
sum  to  the  verdict.  St.  Louis,  E.  R.  &  W. 
R.  Co.  V.  Oliver,  17  Okla.  589,  87  Pac.  423, 
10  A.  A  E.  Ann.  Cas.  748. 

Where  the  jury  were  authorized  to  give 
interest,  and  the  record  did  not  show  wheth- 
er they  did  or  did  not»  it  will  be  presumed 
that  they  exercised  their  discretion,  and  the 
court  could  affirm  the  verdict.  Blackwell, 
E.  &  S.  W.  R.  Co.  v.  Bebout,  19  Okla.  63,  91 
Pac.  877,  14  A.  &  E.  Ann.  Cas.  1146. 

Where  damages  were  awarded  for  a  high- 
way, it  was  held  the  owner  was  entitled  to 
recover  interest,  although  the  road  was  dis- 
continued, and  interest  was  recoverable  from 
the  time  of  demand.  Clough  v.  Unity,  18 
N.  H.  75. 

In  West  V.  Milwaukee,  L.  S.  &  W.  R,  Co. 
56  Wis.  318,  14  N.  W.  292,  a  direction  to  the 
jury  not  to  allow  interest  on  •  the  verdict 
was  held  error;  but  the  defendant  could 
cure  this  by  a  stipulation  to  allow  interest. 
If  the  plaintiff  had  continued  in  possession, 
such  instruction  might  have  been  proper. 

On  appeal,  where  the  amount  was  de- 
creased, it  was  held  that  the  railway  com- 
pany was  entitled  to  interest  on  the  amount 
which  the  owner  was  required  to  refund. 
Watson  V.  Milwaukee  &  M.  R.  Co.  57  Wis. 
332,  15  N.  W.  481.  The  court  said  that 
''interest  is  always  allowed  the  owner  upon 
the  siun  so  fixed,  from  the  date  of  the  tak- 
ing to  the  rendition  of  the  verdict;"  and 
this  rule  should  be  reciprocal. 

Where  a  citjr  did  not  pay  the  money  into 
court,  but  claimed  readiness  to  pay  to  the 
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party  entitled  thereto,  it  was  held  that  it 
should  pay  interest.  Kluender  v.  Milwau- 
kee, 67  Wis.  636,  16  N.  W.  769. 

But  where  there  was  a  reassessment,  and 
the  amount  was  paid  under  a  stipulation, 
it  was  held  that  thereafter  there  remained 
no  principal  to  draw  interest.  Bishop  v. 
New  Haven,  82  Conn.  51,  72  Atl.  646. 

And  where  the  owners  of  improved  land 
agreed  together  to  lay  out  an  improved 
street,  and  agreed  that  the  payment  of  dam- 
ages should  be  delayed  until  the  balance 
between  the  damages  and  betterments  was 
ascertained,  it  was  held  that  no  claim  could 
l>e  made  until  the  time  had  come  for  setting 
off  the  betterments  against  the  damages, 
and  that  interest  should  not  be  allowed  be- 
fore that  time.  Burrage  v.  Boston,  198 
Mass.  580,  84  N.  E.  1017.  The  court  said: 
'Interest  is  never  allowed  upon  the  value  of 
land  so  taken  on  the  ground  tliat  it  is  in- 
cluded in  a  contract^  or  is  a  stipulated  part 
of  a  debt,  but  only  as  damages  for  the  fail- 
ure to  pay  the  money  when  it  ought  to  be 
paid." 

There  is  no  provision  in  the  California 
Code  requiring  the  payment  of  interest  to  be 
allowed  from  the  date  of  verdict.  San  Fran- 
cisco &  S.  J.  Valley  R.  CoJ  v.  Leviston,  334 
Cal.  412,  66  Pac.  473.  Cal.  Code  Civ.  Proc. 
§  1251-3  provides  for  the  payment  of  the 
simi  "assessed"  within  thirty  days  after 
final  judgment. 

Interest  is  not  allowed  under  the  Colo- 
rado statute.  Greeley,  S.  L.  &  P.  R.  Co.  v. 
Yount,  7  Colo.  App.  189,  42  Pac.  1023. 

Where  an  application  was  made  for  man- 
damus to  require  a  township  board  to  draw 
their  order  for  the  sum  appraised  to  appli- 
cant in  laying  out  a  highway,  "with  inter- 
est," it  was  held  that  the  writ  should  be 
denied,  as  no  interest  could  be  legally 
claimed,  but  by  virtue  of  a  statute  or  cus- 
tom; and  this  was  not  embraced  in  the 
Michigan  Revised  Statute.  People  ex  rel. 
Anderson  v.  Le  Grange,  2  Mich.  187.  But 
see  Tavlor  v.  Bav  Ci  y  Street  R.  Co.  101 
Mich.  140,  59  N.  W.  447',  subd.  XIL  a,  supra. 

Where  the  owner  of  land  conveyed  a  part 
to  a  railroad  for  its  track,  it  was  held  that 
a  mortgagee  of  the  whole  land  was  not  en- 
titled to  interest  on  the  award  subsequently 
made,  as  the  amount  due  the  mortgagee 
could  not  be  ascertained  until  a  sale  was 
made  of  the  residue  of  the  mortgaged  prem- 
ises. North  Hudson  R.  Co.  v.  Booraem,  28 
N.  J.  Eq.  593. 

In  a  suit  for  compensation  for  land  taken 
for  a  highway,  it  was  held  that  interest 
would  not  be  allowed,  where  it  was  not 
claimed  in  the  petition.  Cunningham  v. 
San  Saba  County,  11  Tex.  Civ.  App.  657, 
32  S.  W.  928,  33  S.  W.  892. 

Under  Cal.  Civ.  Code,  §  3287,  providing 
for  interest  for  every  person  who  is  en- 
titled to  recover  damages  capable  of  being 
made  certain  by  calculation,  it  was  held 
that  this  did  not  apply  to  damages  against 
the  county  for  laying  out  public  roads,  and 
interest  was  not  allowed.  Hopkins  v.  Con- 
tra Costa  County,  106  Cal.  566,  39  Pac.  933. 
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XIII,  Highway, ^change  of  grade. 

Some  cases  allow  interest  from  date  of 
injury,  other  cases  allow  interest  from  the 
date  of  report.  In  som^  cases  interest  was 
allowed  on  account  of  delay. 

In  an  action  for  damages  for  injury  to 
property,  caused  by  changing  the  grade  of  a 
street,  it  was  held  that  interest  was  prop- 
erly allowed  from  the  time  the  injury  was 
done,  down  to  the  trial.  Hampton  v.  Kan- 
sas City,  74  Mo.  App.  129.  The  court  said:  . 
"There  is  a  class  of  cases  Which  allow  in- 
terest when  the  land  has  been  taken  from 
the  owner,  and  asaign  as  a  reason  that  the 
party  taking  the  land  has  had  the  use  of  it. 
But  that  reason  is  not  the  only  one  which 
would  suggest  the  allowance  of  interest. 
The  injury  to  the  other  party  must  be  com- 
pensated. The  injury  to  the  property  is 
based  on  an  estimate  at  time  of  injury. 
If  he  is  deprived  of  the  sum  thus  estimated, 
he  is  deprived  of  complete  compensation  un- 
less he  receives  interest." 

And  in  an  action  for  damages  for  chan- 

¥[ing  the  grade  of  a  street,  where  there  was 
ong  neglect  to  compensate,  it  was  held  that^ 
the  damages  were  properly  measured  by  the' 
condition  of  the  property  immediately  after 
the  change  of  grade,  and  compensation 
should  be  made  by  interest  also.  Cincinnati 
V.  Whetstone,  47  Ohio  St.  196,  24  N.  E.  409. 

In  Kimball  v.  Salt  Lake  City,  32  Utah, 
263,  10  L.R.A.(N.S.)  483,  125  Am.  St.  Rep. 
859,  90  Pac.  395,  it  was  held  that  interest 
Should  be  allowed  from  the  time  of  comple- 
tion of  the  work.  Utah  Rev.  Stat.  1898, 
§  282,  provided  that  cities  shall  be  liable 
for  consequential  damages  to  property  in 
case  the  established  grade  is  changed.  The 
court  said:  "We  have  had  occasion  to  pass 
upon  the  subject  of  when  interest  is  to  be 
allowed  on  claims  for  unliquidated  damages 
at  this  term  in  the  case  of  Fell  v.  Union 
P.  R.  Co.,  and  this  case  clearly  falls  within 
the  principles  announced  in  that  case." 

On  an  appeal  from  an  assessment  of  bene- 
fits and  damages  resulting  from  a  change  of 
grade  in  a  highway,  it  was  held  that  the 
landowner  could  not  recover  interest  from 
any  date  prior  to  that  of  filing  the  commit- 
tee's report,  as  they  should  take  into  con- 
sideration the  allowance  in  the  nature  of 
interest  from  the  period  when  the  damages 
were  liquidated  to  the  time  of  judgment. 
New  Haven  Steam  Saw  Mill  Co.  v.  New  Ha- 
ven, 72  Conn.  276,  44  Atl.  229,  609. 

Where  a  plaintiff  failed  in  his  suit  for 
damages  for  raising  the  grade  of  the  street, 
and  then  brought  another  action,  it  was 
held  that  the  jury  could  consider  the  lapse 
of  time  caused  by  the  failure  of  the  first 
suit,  in  assessment  of  damages.  Pea  bod  v 
V.  New.  York,  N.  H.  &  H.  R.  Co.  187  Mass. 
489,  73  N.  E.  649.  The  court  said:  "llie 
principal  sum  to  be  ascertained  would  be 
the  damages  directly  resulting  from  the  acts 
of  the  defendant,  assessed  as  of  the  time  of 
the  completion  of  the  act,  or  series  of  acts, 
which  caused  the  injury;  and  if  the  jury 
found  that  this  method  of  assessment  would 
not  give  the  plaintiff  full  compensation  be- 
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cause  of  the  delay  to  which  he  had  been 
subjected,  they  might  allow  such  additional 
sum,  computed  as  interest  at  the  leg^il  or 
any  reasonable  rate,  they  found  proper  and 
necessary  for  this  purpose,  and  these  sums 
combined  would  make  the  amount  of  dam- 
ages assessed  by  them." 

In  an  action  for  damages  caused. by  change 
of  grade  of  a  street  abutting  on  plaint! ff*B 
ball  ground,  it  was  held  that  damages  in 
lieu  of  interest  for  detention  of  payment 
should  not  be  allowed,  where  the  owner 
caused  delay  by  an  unreasonable  demand. 
Philadelphia  Ball  Club  v.  Philadelphia,  192 
Pa.  632,  46  L.R.A.  724,  73  Am.  St.  Rep.  835, 
44  Atl.  265. 

In  an  action  by  a  property  owner  for  dam- 
ages for  change  of  grade,  it  was  held  that 
interest,  as  such,  could  not  be  allowed  by 
tlie  jury  upon  the  amount  of  the*  damages. 
Leavenworth  v.  Dufi^y,  10  Kan.  App.  124,  62 
Pac.  433. 

The  rule  that  a  demand  which  was  in 
its  nature  uncertain  and  unliquidated  did 
not  draw  interest  until  the  amount  was 
fixed  by  a  court  or  jury  was  held  to  apply 
to  damages  from  a  change  of  grade.  Tyson 
V.  Milwaukee,  60  Wis.  78,  6  N.  W.  914. 

XIV,  Negligence. 

a.  Damages  from  fire. 

The  weight  of  authority  holds  that  inter- 
est should  be  allowed  in  actions  for  dam- 
ages to  property  caused  by  fire,  and  inter- 
est "as  damages"  is  allowed  in  Iowa  and 
Massachusetts.  Interest  is  held  to  be  dis- 
cretionary with  the  jury  in  California,  Geor- 
gia, Indiana,  Michigan,  New  York,  North 
Dakota,  South  Dakota,  and  Tennessee.  But 
interest  is  denied  in  Missouri,  and  is  not 
within  the  Kansas  statute,  and  is  not  al- 
lowed in  New  Hampshire  where  there  is  a 
tender. 

In  the  following  cases  it  was  held  that 
interest  should  be  allowed: 

Injury  to  property  by  fire  from  a  locomo- 
tive. Regan  v.  New  York  &  N.  E.  R.  Co. 
60  Conn.  124,  25  Am.  St.  Rep.  306,  22  Atl. 
503.  The  court  said:  "It  has  been  some- 
times said  that  interest  is  not  to  be  al- 
lowed on  unliquidated  demands.  There  are 
actions,  such,  for  instance,  as  assault  and 
battery  or  'slander,  to  which  the  rule  is  ap- 
plicable. But  where  the  demand  is  for  prop- 
erty that  has  a  market  value  susceptible 
of  easy  proof,  there  is  no  propriety  in  such 
a  rule.  A  loss  of  property  having  a  definite 
money  value  is  practically  the  same  as  the 
loss  of  so  much  money;  the  loss  of  the  use 
of  the  property  is  practically  the  same  as 
the  loss  of  the  use  (or  interest)  of  so  much 
money.  We  think,  therefore,  a  just  indem- 
nity to  the  plaintiff  required  the  addition 
to  the  value  of  the  goods  at  the  time  of 
their  destruction,  of  the  interest  from  that 
time  to  the  date  of  judgment." 

Destruction  of  an  ice  house  by  fire.  Par- 
rott  v.  Housatonic  R.  Co.  47  Conn.  575. 
The  court  said:     "In  cases  of  trover,  where 
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property  has  been  taken,  the  rule  is  that 
the  plaintiff  is  entitled  to  recover  the  ac- 
tual value  of  the  property  at  the  time  of 
its  conversion  by  the  defendant,  with  in- 
terest on  the  amount  to  the  day  of  the  judg- 
ii.ent.  It  is  only  thus  that  the  plaintiff  can 
be  made  whole.  The  interest  thus  allowed 
is  not  technically  interest,  but  an  addition 
to  the  damages  of  a  sum  equal  to  interest. 
In  trespass  for  taking  property^  if  the  case 
be  one  where  no  exemplary  damages  ought 
to  be  assessed,  as  is  the  case  here,  the  rule 
should  be  the  same.  If  the  plaintiff's  prop- 
erty is  taken  or  destroyed,  the  rule  as  to 
damages  should  be  the  same,  whatever  the 
form  of  action  may  be." 

Destruction  of  property  by  fire  through 
negligence  of  a  railroad.  Jacksonville,  T. 
&  X.  W.  R.  Co.  V.  Peninsular  Land,  Transp. 
k  Mfg.  Co.  27  Fla.  3,  17  L.R.A.  33,  9  So. 
661.  in  this  case  it  was  held  that  there 
should  be  no  distinction  between  the  cases 
of  trespass  and  trover,  and  damages  for  neg- 
ligence and  replevin,  and  that  just  com- 
pensation means  the  interest  on  the  value  of 
the  property  destroyed. 

Injuring  timber  by  fire  from  a  locomo- 
tive, Buiaick  v.  Chicago,  M.  &  St.  P.  R.  Co. 
87  Iowa,  384,  54  N.  W.  439. 

Injury  to  plaintiff's  wheat  stored  in  an 
elevator.  Arthur  ▼.  Chicago,  R.  I.  &  P.  R. 
Co.  61  Iowa,  648,  17  N.  VV.  24.  The  court 
said:  "But  notwithstanding  it  is  unliqui- 
dated, we  think  the  court  did  not  err  in  al- 
lowing interest.  Indeed,  we  can  see  no  dif- 
ference between  this  case  and  the  case  of 
Mote  V.  Chicago  &  N.  W.  R.  Co.  27  Iowa, 
22,  1  Am,  Rep.  212.  That  was  a  case  where, 
by  reason  of  the  negligence  of  the  defend- 
ant, the  plaintiff's  baggage  was  stolen  from 
the  warehouse  of  the  defendant,  and  it  was 
held  that  interest  on  the  value  of  the  stolen 
property  was  properly  allowed." 

Hay  burned  by  fire  caused  by  a  railroad 
engine.  Johnson  v.  Chicago  &  N.  W.  R.  Co. 
77  Iowa,  666,  46  N.  W.  512.  The  court 
said:  "llie  plaintiff  was  deprived  of  hib 
property  by  the  fire.  He  was  entitled  at 
that  moment  to  recover  its  value.  He  ought 
to  have  the  legal  interest  for  the  time  com- 
pensation was  withheld  from  liim.  When 
personal  property  is  destroyed,  the  measure 
of.damages  is  fixed  by  this  rule.  See  Field, 
Damages,  p,  619,  §  781,  and  note.  Brent- 
ner  v.  Chicago,  M.  &  St.  P.  R.  Co.  68  Iowa, 
530,  23  N.  W.  246,  27  N.  W.  605,  is  not  in 
conflict  with  our  conclusion  on  this  branch 
of  the  case.  The  statute  under  which  that 
action  was  prosecuted  fixed  the  measure  of 
damages.  It  was  therefore  rightly  held  that 
these  damages  could  not  be  increased  by 
adding  interest  thereto." 

Destruction  of  property  through  negli- 
gence by  fire.  Lucas  v.  Wattles,  49  Mich. 
380,  13  N.  W.  782.  The  court  said:  "In- 
ter^ was  certainly  not  demandable  of 
rights  but  it  was  admissible  and  just  to 
give  it," 

Destruction  of  a  sawmill  by  fire,  in  the 
operation  of  a  private  logging  railroad. 
Kendrick  ▼.  Towlc,  60  Mich.  363,  1  Am.  St. 
Rep.  526,  27  N.  W.  567.  The  court  said 
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that  unless  the  addition  of  interest  would 
increase  the  damages  unduly,  so  as  to  be 
unjust,  no  objection  could  be  made  to  the 
allowance  of  interest. 

Action  against  a  railroad  company  for 
destroying  property  by  fire.  Union  P.  R. 
Co.  V.  Ray,  46  Neb.  750,  65  N.  W.  773.  The 
court  said:  "Finally,  it  is  contended  that 
the  court  erred  in  directing  the  jury  if  it 
found  for  the  plaintiff,  to  allow  interest  on 
the  value  of  the  hay  from  the  time  of  its 
destruction;  but  this  rule  of  damages  was 
precisely  that  stated  in  Fremont,  £.  A  M. 
Valley  R.  Co.  v.  Marley,  25  Neb.  138,  13 
Am.  St.  Rep.  482,  40  N.  W.  948,  to  wit: 
'Where  property  is  destroyed  by  the  negli* 
gence  of  another,  the  owner  will  be  entitled 
to  interest  on  the  value  of  such  property 
from  the  time  of  its  destruction.' " 

Injury  to  fruit  trees  by  fire.  Whitbeck 
v.  New  York  C.  R.  Co.  36  Barb.  644. 

Negligently  burning  a  house.  Pacific  Exp. 
Co.  V.  Lasker  Real  Estate  Asso.  81  Tex,  84, 
16S.  W.  792. 

Injury  to  property  from  fire  from  rail- 
road trains.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shep- 
herd (Tex.  Civ.  App.)  76  S.  W.  800;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Jagoe  (Tex.  Civ.  App.) 
32  S.  W.  717;  Gulf,  C.  &  8.  F.  R.  Co.  ▼. 
Cusenberry,  5  Tex.  Civ.  App.  119,  23  S.  W. 
851 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Dav  (Tex.  Civ. 
App.)  22  S.  W.  772;  Galveston,' H.  Sl  S.  A. 
R.  Co.  V.  Home,  69  Tex.  643,  9  S.  W.  440. 
The  court  said:  "The  rule  in  such  cases  is 
the  same  as  in  an  action  for  trespass;  name- 
ly, the  value  of  the  property,  with  interest 
from  the  date  it  was  lost  to  him." 

Cotton  stored  in  a  warehouse.  Texas  &  P. 
R.  Co.  v.  Tankersley,  63  Tex.  67.  This  was 
on  the  ground  that,  in  cases  of  tort,  the  own- 
er tvas  entitled  to  the  value  of  his  property 
in  money  at  the  time  it  was  destroyed. 

Destruction  of  property  by  fire.  Chapman 
V.  Chicago  &  N.  W.  R.  Co.  26  Wis.  296,  7 
Am.  Rep.  81.  The  value  was  held  to  be 
merely  a  matter  of  compensation. 

The  following  cases  hold  that  interest 
may  be  allowed,  within  the  discretion  of  the 
jury: 

Destroying  hay  by  a  locomotive  fire. 
Eddy  V.  Lafayette,  1  C.  C.  A.  441,  4  U.  S. 
App.  247,  49  Fed.  807.  The  court  said:  "We 
entertain  no  doubt  that  interest  may  be 
allowed  as  damages  in  cases  where  proper- 
ty has  been  destroyed  through  the  culpable 
negligence  of  another,  as  well  as  when  it 
has  been  wrongfully  converted;  bilt  the  usu- 
al, and  perhaps  the  better,  practice,  is  to 
leave  such  allowance  to  the  discretion  of 
the  jury." 

Goods  stored  in  a  warehouse.  King  v. 
Southern  P.  Co.  109  Cal.  96,  29  L.R.A.  765, 
41  Pac.  786.  The  -court  said :  "Section  3288 
of  the  Civil  Code  provides :  'In  an  action  for 
the  breach  of  an  obligation  arising  from  con- 
tract, and  in  every  case  of  oppression, 
fraud,  or  malice,  interest  may  be  given,  in 
the  discretion  of  the  jury.*" 

Action  against  a  railroad  for  damages  by 
fire.  Albany  &  N.  R.  Co.  v.  Wheeler,  6 
Ga.  App.  270,  64  8.  E.  1114. 

Action   for   damages   occasioned  by   fire. 
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Chicago,  St.  L.  &  P.  R.  Co.  ▼.  Barnes,  2  Ind. 
App.  213,  28  N.  E.  328. 

Injuries  cause  by  locomotive  fire.  Brush 
V.  Long  Island  R.  Co.  10  App.  Div.  535,  42 
N.  Y.  Supp.  103,  affirmed  in  158  N.  Y.  742, 
53  N.  E.  1123;  Jamieson  v.  New  York  & 
R.  B.  R,  Co.  11  App.  Div.  60,  42  N.  Y.  Supp. 
915,  affirmed  in  162  N.  Y.  630,  57  N.  E. 
1113;  Hinds  v.  Barton,  25  N.  Y.  644;  Gar- 
rett V.  Chicago  &  N.  W.  R.  Co.  36  Iowa,  121. 

Action  by  an  insurance  company  subro- 
gated for  the  insured,  against  a  railroad 
company,  for  loss  by  fire.  Home  Ins.  Co.  v. 
Pennsylvania  R.  Co.  11  Hun,  182. 

Destruction  of  trees  by  fire,  under  Dak. 
Comp.  Laws,  §  4678,  providing  that  the 
giving  of  interest  was  discretionary  with  the 
jury.    Bailey  v.  Chicago,  M.  &  St.  P.  R.  Co. 

3  S.  D.  631,  19  L.R.A.  663,  64  N.  W.  696; 
Uhe  V.  Chicago,  M.  &  St.  P.  R.  Co.  3  S.  D. 
663,  64  N.  W.  601,  s.  c.  subsequent  appeal 

4  S.  D.  606,  67  N.  W.  484. 

So,  for  injuries  to  property,  caused  by  fire 
from  a  railroad.  Johnson  v.  Northern  P.  R. 
Co.  1  N.  D.  364,  48  N.  W.  227. 

Negligently  causing  fire  to  damage  plain- 
tiff's property.  Louisville  A  N.  R.  Co.  v. 
Fort,  112  Tenn.  432,  80  S.  W.  429.  This  was 
on  the  ground  that  it  was  allowed  as  com- 
pensation to  the  injured  party. 

In  the  following  cases  it  was  held  that 
the  jury  could  consider  interest  in  making 
up  the  damages,  but  it  was  to  be  as  dam- 
ages, and  not  as  interest: 

Thus,  in  an  action  for  damages  caused  by 
defendant's  wall,  after  a  fire,  falling  on 
plaintiff's  property  for  lack  of  support,  it 
was  held  that  the  proper  instruction  would 
be,  that,  in  assessing  damages  of  this  kind, 
the  plaintiff  was  not  to  be  awarded  interest 
as  interest,  but  that,  in  ascertaining  '  the 
damnges  at  the  date  of  the  verdict,  the  jury 
should  take  into  account  the  lapse  of  time, 
and  put  the  plaintiff  in  as  good  a  position 
in  reference  to  the  injury  as  if  the  damages 
directly  resulting  from  it  had  been  paid 
immediately.  Ainsworth  v.  Lakin,  180  Mass. 
397,  57  L.R.A.  132,  91  Am.  St.  Rep.  314,  62 
N.  E.  746.  This  would  authorize  the  jury 
to  fix  the  damages  at  the  date  of  their  ver- 
dict by  adding  interest  at  the  legal  rate  on 
the  amount  of  damages  at  the  time  of  the  in- 
jury, but  it  would  not  require  them  to  do 'so. 

And  in  an  action  for  damages  caused  by 
fire  from  an  engine,  it  was  held  that  the 
court  could  not  add  interest  to  the  verdict, 
although  the  jury  might  have  included  in- 
terest in  their  amount  of  damages.  Gar- 
rett V.  Chicago  &  N.  W.  R.  Co.  supra. 

.And  in  an  action  against  a  railroad  for 
injury  to  property  by  fire,  it  was  held  that 
the  damages  were  unliquidated,  and  plain- 
tiff was  not  entitled,  as  a  matter  of  law,  to 
interest;  but,  in  estimating  the  unliquidated 
damages,  the  jury  might  take  into  account 
interest  on  the  sum  found  necessary  to  com- 
pensate the  plaintiff  for  the  injury  suffered 
at  the  time  of  the  loss,  on  the  tlieorv  that 
such  interest  was  a  part  of  his  damages. 
Black  V.  Minneapolis  &  St.  L.  R.  Co.  122 
Iowa,  32,  96  N.  W.  984. 

Interest  was  denied  in  Missouri  and  in 
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New  Hampshire,  where  a  tender  had  been 
made,  and  in  Kansas  under  tha  interest  stat- 
ute. 

In  actions  for  injury  caused  by  nre  of  a 
locomotive,  no  statutory  provision  allow- 
ing interest  for  such  damages  appeared  to 
exist  and  it  was  denied.  It  was  held  that 
the  statute  allowing  interest  for  wrongful 
conversion  did  not  apply.  Kenney  v.  Han- 
nibal &  St.  J.  R.  Co.  63  Mo.  99 ;  Atkinson 
V.  Atlantic  &  P.  R.  Co.  63  Mo.  367;  De 
Steiger  v.  Hannibal  &  St.  J.  R.  Co.  73  Mo. 
33 ;  Flannery  ▼.  St.  Louis,  I.  M.  &  S.  R.  Co. 
44  Mo.  App.  396;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Ayers,  66  Kan.  176,  42  Pac.  722.  The 
court  said :  "A  recovery  of  damages  for  sim- 
ple negligence  of  a  party  to  whom  no  bene- 
fit could  accrue  by  reason  .of  the  injury  in- 
flicted does  not  include  interest  as  such. 
Neither  the  act  of  1886  nor  chapter  61,  Gen. 
Stat.  1889,  relating  to  interest,  in  terms 
authorizes  it;  and,  in  the  absence  of  a  stat- 
ute, we  think  interest  is  not  allowable  any 
more  for  damages  by  fire  than  for  the  kill- 
ing of  cattle." 

Where  the  defendant  offered  to  pay  moro 
than  the  amount  recovered  in  a  suit  for  dam- 
ages by  fire,  although  no  formal  tender  was 
made,  it  was  held  that  the  plaintiff  was  not 
entitled  to  interest.  Thompson  v.  Boston  & 
M.  R.  Co.  68  N.  H.  624.  The  court  said: 
"The  reason  for  allowing  the  jury  to  add 
interest  is  more  satisfactory  in  cases  of  li- 
quidated than  unliquidated  damages:  In 
the  first,  it  is  for  the  detention  of  money 
due,  while  in  the  latter  it  is  the  theory  of 
the  law  that  nothing  is  due  till  the  damages 
are  liquidated.  Still  an  analogy  exists  be- 
tween the  two  in  this :  that  the  right  to  re- 
cover unliquidated  damages  accrues  at  the 
time  the  injury  is  done,  and  the  damages 
are  assessed  for  the  injury  as  then  received ; 
and  if  the  wrongdoer  causes  long  and  vexa- 
tious delay,  and  the  iury  cannot  add  interest 
as  damages  for  the  delay,  as  is  done  in  cases 
of  liquidated  damages,  injustice  is  the  re- 
sult." 

b.  Injury  to  atocTc, 

In  some  cases,  interest  was  held  recover- 
able in  actions  for  injuries  to  stock  from 
the  operation  of  railroads,  and  interest  was 
held  to  be  properly  allowed  in  the  follow- 
ing cases: 

Loss  of  a  cow,  killed  by  negligence  of  a 
railroad.  Georgia  P.  R.  Co.  v.  Fullerton,  79 
Ala.  298. 

Injuries  to  live  stock.  Alabama  G.  So. 
R.  Co.  V.  McAlpine,  75  Ala.  IM). 

Negligently  killing  stock.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Biggs,  50  Ark.  169,  G  S.  W. 
724  (the  court  said  that  the  old  rule  was 
that  interest  was  not  recoverable  on  up- 
liquidated  damages;  but  the  modern  rule  of 
allowing  interest  in  such  cases  has  been 
adopted  by  this  court) ;  Wabash  R.  Co.  v. 
Williamson,  3  Ind.  App.  190,  29  N.  E.  465 ; 
Varco  V.  Chicago,  M.  &  St.  P.  R.  Co.  30 
Minn.  18,  13  N.  W.  921. 

Injuries  to  stock  by  a  railroad  train. 
Chicago  &  N.  R.  Co.  v.  Shultz,  56  111.  421. 
The  court  said:    "The  object  in  allowing  a 
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reeovery  for  Injuries  Bustiflned  is  that  the 
party  wronged  may  be  compensated  for  the 
1080;  and  to  allow  interest  from  the  date  of 
the  injury,  on  the  value  of  the  property, 
'<rou1d  only  give  appellee  compensation." 

Horses  killed  by  a  railroad  train.  Wood- 
land V.  Union  P.  R.  Co.  27  Utah,  543,  26 
Pac  298.  The  court  said:  "The  authori- 
ties are  not  in. harmony,  but  the  weight  of 
them  is  to  the  effect,  as  we  think,  that  in- 
terest may  be  given  as  damases,  where  the 
plaintiff  has  b^n  deprived  of  his  property 
by  the  wrongful  act  or  neglect  of  the  de- 
fendant, and  the  latter  delays  payment. 
Some  of  the  authorities  hold  that  interest 
should  be  computed  on  the  value  of  the 
property,  and  added  from  the  time  of  its 
destruction;  others,  from  the  time  of  insti- 
tuting the -suit.  Fremont,  £.  &  M.  Valley 
R.  Co.  V.  Marley,  26  Neb.  138,  13  Am.  St. 
Rep.  482,  40  N.  W.  948 ;  Whitney  v.  Chicago 
ft  N.  W.  R.  Co.  27  Wis.  327;  Chapman  v. 
Chicago  ft  N.  W.  R.  Co.  26  Wis.  296,  7  Am. 
Rep.  81;  Parrott  v.  Knickerbocker  Ice  Co. 
46  N.  T.  361;  1  Sutherland,  Damages, 
p.  473.'* 

In  Dean  v.  Chicago  ft  N.  W.  R.  Co.  43 
Wis.  306,  the  court  told  the  jury  they 
should  allow  interest  on  the  immediate  dam- 
ages from  the  time  the  stock  was  killed  by 
a  railroad  train.  It  was  held  that  there  was 
no  exception  sufficient  to  require  the  court 
on  appeal  to  consider  this  question.  It  was 
said  toat  in  a  prior  case  a  direction  to  the 
jury  to  allow  interest  from  the  commence- 
ment of  the  action  was  upheld. 

Under  W.  Va.  Code,  chap.  131,  §  18,  pro- 
viding that  a  judgment  shall  bear  interest 
from  date,  and  §  14,  providing  that  the  jury 
shall  find  the  aggregate  of  the  principal  and 
interest  due  at  the  time  of  the  trial,  and 
judgment  shall  be  entered  thereon,  with  in- 
ter^ from  date  of  judgment,  it  was  held 
that  a  judgment  for  interest  on  damages 
found  by  the  jury  prior  to  the  day  the  judg- 
ment was  entered,  in  an  action  for  negli- 
f^ence,  was  erroneous.  Hawker  v.  Baltimore 
ft  O.  R.  Co.  16  W.  Va.  629,  36  Am.  Rep.  825. 

On  a  verdict  for  $800  for  killing  stock  by 
a  railroad  company,  on  the  affidavit  of  the 
jurymen  that  the  $800  did  not  include  in- 
terest, but  was  only  the  value,  and  that  the 
foreman  had  been  instructed  to  add  $168 
interest,  it  was  held  that  the  court  erred  in 
amending  the  verdict,  as  the  remedy  was  a 
motion  for  a  new  trial.  Parker  v.  Lake 
Shore  ft  M.  S.  R.  Co.  93  Mich.  607,  63  N. 
W.  834. 

In  the  following  cas^s  interest  was  held  to 
be  discretionary  with  the  jury: 

Injury  to  cattle  by  railroad.  Hodge  v. 
Xcw  York  C.  ft  H.  R.  R.  Co.  27  Hun,  394. 

Injury  to  horses.  Schulte  v.  Louisville  ft 
X.  R.  Co.  128  Ky.  627,  108  S.  W.  941. 

In  an  action  against  a  railroad  for  killing 
stock  on  the  track,  the  finding  by  the  refer- 
ee, allowing  interest  on  the  value  of  the 
properly  destroyed,  was  held  not  erroneous. 
lAckin  V.  Delaware  ft  H.  Canal  Co.  22  Hun, 
309. 

In  the  following  cases  interest  was  held 
allowable,  but  only  as  part  of  the  damages: 
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Where  there  is  a  basis  of  calculation  ol 
value  in  an  action  for  killing  stock  by  a  rail- 
road, interest  is  not  recoverable  eo  nomine, 
but  the  jury  may  consider  the  length  of 
time,  the  character  of  the  tort,  the  conduct 
of  the  defendant,  and  to  that  extent  increase 
the  damages.  Central  R.  Co.  v.  Hall,  124  Ga. 
322,  4  L.R.A.(N.S.)  898;  110  Am.  St.  Rep. 
170,  62  S.  E.  679,  4  A.  ft  E.  Ann.  Cas.  128 
(the  court  said:  ''Where  the  damages  found 
are  discretionary  or  punitive,  this  rule 
does  not  apply.  Western  &  A.  R.  Cow 
V.  Young,  81  Ga.  397,  12  Am.  St.  Rep.  320, 
7  S.  E.  912;  Ratteree  v.  Chapman,  79  Ga. 
674,  4  S.  E.  684" ) ;  Western  ft  A.  R.  Co.  v. 
McCauley,  68  Ga.  818. 

And  in  an  action  for  killing  cattle,  it  was 
held  that  the  finding  of  interest,  as  such, 
was  contrary  to  law.  Chattanooga,  R.  ft  C. 
R,  Co.  V.  Palmer,  89  Ga.  161,  16  S.  E.  34. 
The  court  said:  "The  verdict  is  contrary  to 
law  in  finding  interest,  the  action  being  one 
eaf  delicto;  and  if  interest  was  found  at  all, 
it  should  be  added  into  the  principal  sum  of 
the  verdict." 

In  an  action  for  negligently  killing  stock, 
it  was  held  that  unliquidated  demands  aris- 
ing ew  delicto  did  not  bear  interest,  and  the 
jury  could  not  find  a  given  amount  for  prin- 
cipal, with  an  additional  amount  as  inter- 
est; but  it  was  held  that  the  jury  might 
add  to  the  value  of  the  property  destroyed, 
a  sum  equal  to  the  interest  on  such  value, 
but  such  sum  should  be  found  and  returned 
as  damages,  and  not  as'lnterest.  Western  ft 
A.  R.  Co.  V.  Brown,  102  Ga.  13,  29  S.  E.  130. 

And  in  an  action  for  damages  against  a 
railroad  for  killing  stock,  the  whole  amount 
awarded  by  the  verdict  was  held  to  be  the 
damages,  although  it  might  include  inter- 
est added  to  the  value;  but  if  the  amount 
thus  found  exceeded  the  amount  claimed, 
the  verdict  should  be  set  aside,  or  the  excess 
struck  off.  Georgia  R.  ft  Bkg.  Co.  v.  Craw- 
ley, 87  Ga.  191,  13  S.  E.  608. 

In  a  suit  for  damages  for  negligently 
killing  stock,  it  was  held  error  to  charge 
the  jury  that  after  ascertaining  the  market 
value,  they  should  add  interest  from  the 
time  of  the  judgment  of  the  court  below  to 
the  time  of  the  verdict.  Western  ft  A.  R. 
Co.  V.  Calhoun,  104  Ga.  384,  30  S.  E. 
868.  The  court  said :  "While  in  cases  of  this 
character  the  jury  are  authorized  to  in- 
crease th^  damages  found  by  the  addition  of 
interest  from  the  time  that  the  property 
was  damaged  or  destroyed,  they  are  not 
compelled  to  do  so." 

In  an  action  for  negligence  for  frighten- 
ing a  horse  by  operation  of  a  railroad,  it 
was  held  that  the  jury  should  not  have  been 
instructed  to  allow  interest.  Pittsburgh 
Southern  R.  Co.  v.  Taylor,  104  Pa.  306,  49 
Am.  Rep.  680. 

In  Missouri,  in  cases  of  this  kind,  inter- 
est is  not  allowed. 

Frightening  a  horse,  causing  a  runaway. 
Damhorst  v.  Missouri  P.  R.  Co.  32  Mo.  App. 
360. 

Killing  stock  at  a  public  crossing.  Kimes 
V.  St.  Louis,  L  M.  ft  S.  R.  Co.  85  Mo.  611. 

Injury  to  stock  by  operation  of  a  railroad 
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train.  Meyer  v.  Atlantic  &  P.  R.  Co.  64  Mo. 
642.  The  court  said:  "The  precise  ques- 
tion as  to  allowance  of  interest  in  cases  like 
this  has  been  expressly  decided  in  the  cases 
of  Kenney  v.  Hannibal  &  St.  J.  R.  Co.  63 
Mo.  99 ;  Atkinson  v.  Atlantic  &  P.  R.  Co.  63 
Mo.  367,  and  necessarily  leads  to  a  rever- 
sal of  the  judgment  in  this  case;  and  as 
it  will  be  retried,  it  may  be  well  to  observe 
that  this  action  is  founded  upon  the  com- 
mon law,  and  not  the  statutory  liability  of 
defendant." 

In  Goodman  v.  Missouri,  K.  &  T.  R.  Co. 
71  Mo.  App.  460,  it  was  said  that  in  this 
state  there  are  cases  where  interest  is  recov- 
erable as  a  matter  of  right,  and  others 
where  the  jury  may  or  may  not  allow  inter- 
est, as  they  see  fit  (State  ex  rel.  Roberts  v. 
Hope,  121  Mo.  34,  25  8.  W.  893)  ;  and 
others,  where  interest  is  not  allowed,  as  for 
killing  stock  or  setting  out  fires. 

In  Toledo,  P.  &  W.  R.  Co.  v.  Johnston, 
74  111.  83,  an  action  for  damages  for  killing 
stock  by  a  railroad  company,  it  was  held 
that  the  plaintiff  was  not  entitled  to  inter- 
est on  the  value  from  the  time  of  the  killing. 

Tex.  Rev.  Stat.  1895,  art.  4528,  giving  a 
right  to  recover  for  stock  killed  by  a  rail- 
road train,  was  held  not  to  include  the  right 
to  interest.  International  &  G.  N.  R.  Co 
V.  Barton,  93- Tex.  63,  53  S.  W.  1117,  s.  c. 
(Tex.  Civ.  App.)  64  S.  W.  797;  St.  Louis 
Southern  R.  Co.  v.  Chambliss,  93  Tex.  62, 
53  S.  W.  343;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Vaughan  (Tex.  Civ.  App.)  64  S.  W.  1055. 
This  statute  was  the  same  as  act  186Q, 
PaschaPs  Dig.  art.  4926.  The  court  said  that 
this  was  the  ruling  in  Houston  &  T.  C.  R. 
Co.  V.  Muldrow,  64  Tex.  233,  and  that  would 
have  to  be  followed,  although  no  good  rea- 
son is  shown  why  the  owner  should  not  have 
damages  commensurate,  with  interest  for 
the  detention. 

Under  Tex.  Rev.  Stat.  art.  4245,  pro- 
viding that  railroads  shall  be  liable  for 
the  value  of  stock  killed  by  their  trains, 
it  was  held  that  interest  could  not  be  recov- 
ered. Houston  &  T.  C.  R.  Co.  v.  Muldrow, 
supra.  The  court  said  that  this  >lecisior( 
was  not  intended  to  conflict  with  those  cases 
of  trespass  or  conversion  of  goods  where 
interest  was  discretionary  with  the  jury. 

And  lAider  Ind.  Rev.  Stat.  1894,  §  6312, 
providing  that  a  railroad  is  liable  for  stock 
killed  or  injured,  and  §  5316,  providing 
that  the  court  or  jury  should  give  judgment 
to  the  plaintiff  for  the  value  of  the  animal 
killed  or  injured,  it  was  held  that  interest 
should  not  be  allowed.  New  York,  C.  &  St. 
L.  R.  Co.  V.  Zumbaugh,  12  Ind.  App.  272,  39 
N.  E.  1058.  In  this  case  the  court  said 
that  interest  in  addition  to  the  value  of 
property  is  ordinarily  held  to  afford  the 
fair  measure  of  damages;  but  our  statute 
"does  not  allow  any  discretion  in  the  assess- 
ment of  damages  in  excess  of  the  value  of 
the  aminals  killed." 

And  in  an  action  under  Kan.  Laws  1874, 
chap.  04,  providing  that  a  railroad  com- 
pany shall  be  liable  to  pay  the  owner  of 
stock  full  value  for  each  animal  killed,  and 
damage  to  each  animal  wounded,  in  the 
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I  absence  of  a  fence,  no  interest  was  recoyer- 
able.  Atchison,  T.  &  S.  F.  R.  Co.  y.  Gab- 
bert,  34  Kan.  132,  8  Pac.  218. 

c.  Personal  injuries  and  death* 

1,  Personal  injttries. 

The  general  rule  is  that  interest  will 
not  be  allowed  on  damages  for  pergonal  in- 
juries. There  seems  to  be  a  conflict  as  to 
whether  a  verdict  will  bear  interest.  In 
some  Federal  cases,  interest  on  the  verdict 
was  allowed,  to  give  jurisdiction  on  appeal. 

In  Quebec  S.  S.  Co.  v.  Merchant,  133  U. 
S.  376,  33  L.  ed.  656,  10  Sup.  Ct.  Rep.  397, 
where  a  stewardess  was  injured  on  a 
steamer  and  the  judgment  was  reversed  on 
appeal,  because  of  the  fellow-servant  doc- 
trine, where  the  verdict  was  for  $5,000,  and 
the  judgment  was  for  that  amount,  and 
$306  interest  between  the  verdict  and  judg- 
ment, it  was  held  that  the  Supreme  Court 
had  jurisdiction  on  appeal. 

In  Griffith  v.  Baltimore  &  O.  R.  Co.  44 
Fed.  674,  where  there  was  a  verdict  of 
$5,000  for  damages  against  a  railroad  com- 
pany for  personal  injuries,  the  defendant 
demanded  that  interest  should  be  added  to 
the  verdict  in  order  to  give  the  Supreme 
Court  jurisdiction.  The  court  said:  "I 
have  conferred  with  the  circuit  judge  upon 
this  question,  and  the  conclusions  in  which 
we  concur  are  as  follows:  That  it  is  proper 
to  allow  interest  on  the  verdict  from  the 
date  of  its  rendition  up  to*  the  entry  of 
judgment.  This  was  done  below  in  Quebec 
S.  S.  Co.  y.  Merchant,  133  U.  S.  376,  33 
L.  ed.  668,  10  Sup.  Ct.  Rep.  397,  and  the 
Supreme  Court  sanctioned  it,  and  enter- 
tained jurisdiction.  It  does  not  appear 
that  the  practice  was  rested  upon  any  New 
York  statute." 

In  an  action  against  a  railroad  for  negli- 
gence in  causing  injury  to  an  employee,  it 
was  held  that  interest  was  discretionary 
with  the  jury.  Ell  v.  Northern  P.  R.  Co. 
1  N.  D.  336,  12  L.R.A.  97,  26  Am.  St.  Rep. 
621,  48  N.  W.  222.  This  was  under  Dak. 
Comp.  Laws,  §  4678,  providing  that  in  an 
action  for  breach  of  an  obligation  not  rising 
from  contract,  interest  may  be  given  in  the 
discretion  of  the  jury. 

In  an  action  against  a  railroad  company 
for  personal  injuries  caused  by  negligence, 
it  was  held  that  the  jury  could  allow  in 
their  verdict,  by  way  of  damages,  interest 
on  the  sums  expended  by  the  plaintiff  on 
account  of  the  injury  to  his  wife.  Wash- 
ington &  G.  R.  Co.  y.  Hickey,  12  App.  D.  C, 
269.  It  was  said:  "It  is  true  that,  in  ac- 
tions of  tort,  at  least  in  this  jurisdiction, 
interest  is  not  allowable  upon  the  judgment 
recovered.  Washington  &  G.  R.  Co.  v.  Har- 
mon (Washington  &  G.  R.  Co.  v.  Tobriner) 
147  U.  S.  571,  37  L.  ed.  284,  13  Sup.  Ct 
Rep.  657.  But  that  is  quite  a  different  ques- 
tion from  that  here  presented.  Whether  a 
judgment  bears  interest  or  not  is  purely 
a  legal  question,  that  can  only  be  decided 
by  the  court. '  But  in  actions  of  tort,  inter- 
est can  only  be  allowed  aa  damages,  an4 


1907. 


FELL  V.  UNION  P.  R.  OOi 


71 


whether  it  sball  be  allowed  or  not  rests  en- 
tirely in  the  discretion  of  the  jury,  in  ar- 
riving at  what  is  a  fair  and  just  indemnity 
of  the  plaintiff  for  the  wrong  suffered.** 

In   an    action    for   personal  injuries   sus- 
tained by  a  passenger  on  a  railroad,  where 
verdict  was  rendered  for  the  plaintiff,  it  was 
held  that  where  the  entry  of  the  judgment 
was  delayed  by  motion  on  the  part  of  the 
defendant,  the  plaintiff  was  entitled  to  judg- 
ment for  the  amount  of  the  verdict,  with  in- 
terest from  the  date  of  its  rendition.     Fre- 
mont, E.  &  M,  Valley  R.  CJo.  v.  Root,  49  Neb. 
900,  69  N.  W,  397. 

Under  W.  Va.  Code,  1868,  as  amended  by 
Acts  1882,  p.  341,  chap.  120,  providing  that 
judgment  shall  be  entered  with  interest 
from  the  date  of  the  verdict,  it  was  held  in 
an  action  for  negligence  that  .the  judgment 
should  bear  interest  from  the  date  of  the 
verdict.  Campbell  v.  Elkins,  58  W.  Va.  308, 
2  L-R.A.(N.S.)  159,  62  S.  E.  220.  The 
cases  of  Fowler  v.  Baltimore  &  0.  R.  Co.  18 
W.  Va.  579,  and  Hawker  v.  Baltimore  & 
O.  R,  Co.  15  W.  Va.  628,  36  Am.  Rep.  825, 
bold  that  the  original  section  applies  to  ac- 
tions for  damages,  and  the  amendment 
would  therefore  apply  also. 

But  in  the  following  cases  interest  was 
held  improper: 

Personal  injuries  caused  by  negligence. 
Texas  &  N.  O.  R.  Co.  v.  Carr,  91  Tex.  332, 
43  S.  W.  18. 

Action  for  personal  injury  against  a  mas- 
ter, where  the  party  causing  the  injury 
could  not  be  benefited.  Marshall  v.  Schrick- 
er,  63  Mo.  308.  The  court  said:  "It  haa 
been  recently  decided  by  this  court,  that  in' 
actions  ex  delicto  based  upon  the  simple 
negligence  of  a  party  to  whom  no  pecuniary 
benefit  could  accrue  by  reason  of  the  in- 
jury thereby  inflicted,  interest  is  not  allow- 
able." 

In  an  action  for  injuries  to  a  passenger 
on  a  train,  the  refusal  of  an  instruction  that 
no  interest  could  be  allowed  on  any  damages 
to  which  they  might  find  the  plaintiff  en- 
titled, neither  as  part  of  such  damages  nor 
as  interest  proper,  was  held  to  be  imma- 
terial error,  where  the  instruction  as  to 
damages  left  no  room  for  the  allowance  of 
interest.  Trumbull  ▼.  Donahue,  18  Colo. 
App.  460,  72  Pac.  684. 

And    where   discretionary   damages   were 
awarded  for  personal  injuries,  it  was  held 
that  interest  at  the  legal  rate  could  not  be 
added;    that    only    special    damages,    com- 
putable upon  evidence  of  actual  malice,  could 
be  thus  increased.     Western  &  A.  R.  Co.  v. 
Young,  81  Ga.  397,  12  Am.  St.  Rep.  320,  7 
S.  £.  912.    In  this  case  the  court  instructed 
the  jury  that  they  might,  in  their  discre- 
tion, award  further  damages  in  the  nature 
of  interest,   computed   at  7   per  cent  from 
the  date  of  injury  to  the  time  of  trial.    This 
was  held  erroneous,  as  there  could  be  no 
payment  nor  any  tender  where  the  amount 
was  uncertain.     The  court  said:     "As  far 
back  as  1799  we  have  statutory  evidence  ad- 
verse to  the  policy  of  increasing  verdicts  on 
account  of   interest  upon  unliquidated  de- 
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mands.  Cobb's  Dig.  495.  It  was  thought 
consistent  with  this  statute  to  increase 'the 
damages  in  trover  by  the  addition  of  in- 
terest on  the  value  of  the  property  from 
the  time  of  conversion.  See  Collier  v. 
Lyons,  18  Ga.  648,  and  other  cases.  So,  in 
Georgia  R.  &  Bkg.  Co.  v.  Garr,  57  Ga.  280, 
24  Ajn.  Rep.  492,  the  power  of  the  jury  to 
add  interest  in  computing  damages  recov- 
erable by  a  widow  for  the  homicide  of  her 
husband  is  tacitly  recognized.  And  in  Cen- 
tral R.  Co.  V.  Sears,  66  Ga.  499,  there  is 
apparently  a  like  recognition  of  the  power, 
whilst  the  direct  adjudication  was  that  it 
is  not  obligatory  as  a  duty.  To  the  same 
effect,  perhaps,  is  Western  &  A.  R.  Co.  v. 
McCaufey,  68  Ga.  818,  where  the  action  was 
for  killing  a  bull.  But  in  all  these  cases 
the  damages  recoverable  were  special,  and 
had  to  be  proved  by  evidence  applying  di- 
rectly or  indirectly  to  values;  whilst  in  the 
present  case  there  is  no  such  evidence,  and 
the  entire  recovery  is  for  damages  of  a  na- 
ture incapable  of  any  standard  of  measure- 
ment external  to  the  minds  and  consciences 
of  the  jury.** 

And  in  an  action  for  personal  injury,  it 
was  held  error  to  allow  interest  on  the  ver- 
dict for  the  time  between  the  finding  and 
the  rendition  of  judgment.  Clyde  Mill.  & 
Elevator  Co.  v.  Buoy,  71  Kan.  293,  80  Pac. 
591. 

And  under  Ky.  Rev.  Stat.  vol.  2,  p.  65 
(1852),  providing  that  a  judgment,  except 
for  malicious  prosecution,  libel,  slander,  or 
injury  to  the  person,  shall  bear  legal  in- 
terest from  its  datd,  it  was  held  that  the 
judgment  for  personal  injury  to  a  passcnjrcr 
on  a  railroad  did  not  bear  interest.  Mc- 
Murtry  v.  Kentucky  C.  R.  Co.  84  Ky.  462, 
1  S.  W.  815. 

In  an  action  by  an  employee  for  negli- 
gence causing  injury,  it  was  held  that  no 
Oregon  statute  made  any  provision  for  in- 
terest on  unliquidated  damages  arising  out 
of  a  tort  until  after  judgment.  Sorenson  v. 
Oregon  Power  Co.  47  Or.  24,  82  Pac.  10.  So 
it  was  held,  where  there  was  a  counterclaim 
for  unliquidated  damages  in  an  action  on 
a  note,  interest  would  not  be  allowed.  Smith 
V.  Turner,  33  Or.  379,  54  Pac.  166. 

In  an  action  against  a  common  carrier 
for  personal  injuries,  it  was  held  that,  in  the 
District  of  Columbia,  a  judgment  for  tort 
did  not  bear  interest.  Washington  &  G.  R. 
Co.  V.  Harmon,  supra.  In  this  case  it  was 
held  that  D.  C.  Rev.  Stat.  §  829,  and  5 
Stat,  at  L.  516,  518,  chap.  188,  and  §§  713- 
717,  16  Stat,  at  L.  91,  providing  for  in- 
terest on  judgments,  did  not  change  the  act 
of  1812,  providing  for  interest  on  judgments 
on  contracts. 

In  a  libel  against  a  steamer  for  personal 
injuries,  it  was  held  that  interest  in  ad- 
miralty is  within  the  discretion  of  the 
court;  but  this  rule  does  not  apply  to  ac- 
tions for  personal  injuries,  and  a  demand 
for  such  damages  will  not  bear  interest  un- 
til they  are  judicially  ascertained  and  de- 
termined. Burrows  v.  Lownsdale,  66  C.  C. 
A.  650,  133  Fed.  250. 
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9.  Death, 

In  actions  for  causing  death,  interest  is 
allowed  in  some  of  the  cases.  Nebraska 
allows  it  where  there  is  delay.  Georgia  al- 
lows it  as  damages.  The  cases  in  New  York 
give  interest  under  the  act  of  1870,  chap.  78, 
providing  for  interest.  But  in  Tennessee 
and  Louisiana  interest  is  not  allowed. 

For  killing  a  slave,  it  was  held  the  meas- 
ure of  damages  should  be  the  value  of  the 
slave  at  the  time  of  the  trespass,  with  inter- 
est on  such  value.  Fail  v.  Presley,  50  Ala. 
342.  In  this  case  the  court  charged  the 
jury  that  they  might  add  interest  in  addi- 
tion to  the  value.  ' 

In  an  action  for  damages  for  death,  for 
the  benefit  of  a  widow,  the  court  reduced 
the  verdict  based  on  the  expectancy  of  life 
of  the  deceased,  and  estimated  the  amount 
of  the  damages  as  that  which  would  give 
the  widow  $150.  a  year  for  twenty-seven 
years,  with  interest,  which  was  estimated 
to  be  $1,650.  Louisville  &  N.  R.  Co.  v. 
Trammell,  93  Ala.  350,  9  So.  870. 

In  an  action  for  death  caused  by  negli; 
ffence,  an  instruction  that  the  measure  of 
damages  was  that  sum  which,  being  put  out 
at  interest  at  8  per  cent  per  annum,  would 
yield  each  year,  by  taking  a  proportionate 
part  of  the  principal  and  adding  it  to  the  in- 
terest, the  amount  of  deceased's  yearly  con- 
tributions to  his  family, 'less  his  personal  ex- 
penses; and  such  that  the  whole  remaining 
principal  at  the  end  of  his  expectancy  of  life, 
added  to  the  interest  on  his  balance  for  that 
year,  would  equal  the  amount  of  his  yearly 
contributions  to  his  family.  Decatur  Car 
Wheel  &  Mfg.  Co.  v.  Mehaffey,  128  Ala.  242, 
29  So.  646. 

In  an  action  for  death  caused  by  the 
negligence  of  a  railroad,  it  was  held  that 
recovery  should  be  allowed  for  damages, 
with  interest  from  the  date  of  decedent's 
death  to  the  date  of  recovery.  St.  Louis, 
I.  M.  k  S.  R.  Co.  V.  Cleere,  76  Ark.  377,  88 
S.  W.  995. 

Where  a  slave  was  sent  to  mill  with  corn 
to  be  ground,  and  in  assisting  to  put  the 
water  wheel  in  order,  was  killed,  in  an  ac- 
tion for  damages  against  the  mill  owner,  it 
was  held  that  the  measure  of  damages  was 
interest  on  the  value  from  the  time  of  death 
to  the  time  of  trial.  Collier  v.  Lyons,  18 
Ga.  648.  The  court  said:  "We  are  not 
unmindful  of  the  statute  which  forbids  a 
verdict  for  unliquidated  damages  to  be  in- 
creased by  the  computation  of  interest,  but 
suppose  that  the  act  was  not  intended  to 
prohibit  a  resort  to  interest  merely  as  an 
element  or  criterion  by  which  to  estimate 
the  damages.  The  interest  on  the  value  was 
less  than  the  hire;  and  the  verdict,  as  ren- 
dered, less  than  the  largest  price  put  upon 
the  boy." 

In  an  action  by  a  widow  for  the  death  of 
her  husband,  it  was  held  erroneous  to  in- 
struct the  jury,  as  a  matter  of  law,  to  add 
interest  to  the  damages  they  might  find  at 
the  date  of  the  homicide.  It  was  held  that 
the  question  of  increasing  damages  was  for 
the  jurv.  Central  R.  Co.  v.  Sears,  66  Ga. 
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I  499.  The  court  said:  "In  trover  and  con- 
version, where  property  has  been  taken  and 
converted,  the  plaintiff  has  been  considered 
as  entitled  to  have  interest  calculated  by. 
the  jury  and  added  to  the  actual  damage, 
thus  making  the  full  measure  of  his  rights; 
but  this  rulg  has  never  been  applied,  as  far 
as  we  can  ascertain,  to  other  classes  of 
torts,  where  no  property  was  taken  or  in- 
volved, and  where  the  question  was  one  of 
damages  purely,  unliquidated,  and  to  be 
assessed  by  the  jury.  The  rule,  even  in 
cases  where  property  is  involved,  is  to  leave 
the  question  to  the  jury,  not  only  as  to  the 
damages,  but  the  interest." 

In  an  action  for  personal  injuries  caus- 
ing death,  by  a  railroad  train,  it  was  held, 
where  there  was  delay  occasioned  by  the  de- 
fendant after  verdict,  that  the  plaintiff 
would  be  entitled  to  interest  on  the  verdict 
from  the  date  of  judgment.  Missouri  P. 
R.  Co.  V.  Fox,  60  Neb.  531,  83  N.  W.  744. 

In  an  action  for  causing  death  through 
negligence,  under  N.  Y.  act  1870,  chap.  78, 
providing  that  the  amount  of  damages  shall 
draw  interest  from  the  time  of  the  death,  it 
was  held  that  the  rate  of  interest  was  gov- 
erned by  the  statute  regulating  interest  in 
force  when  the  damages  were  ascertained. 
Salter  v.  Utica  &  B.  River  R.  Co.  86  N.  Y. 
401. 

And  under  this  statute,  it  was  held  that 
interest  should  be  calculated  at  7  per  cent, 
which  was  the  lawful  rate  at  the  time  of 
the  death.  Erwin  v.  Neversink  S.  B.  Co. 
23  Hun,  578. 

This  statute  was  held  to  be  constitutional 
in  Cornwall  v.  Mills,  12  Jones  &  S.  45. 

And  under  this  statute  the  jury  had  noth- 
ing to  do  with  the  question  of  interest,  but 
it  should  be  added  by  the  clerk.  Manning 
V.  Port  Henry  Iron  Ore  Co.  91  N.  Y.  664. 

But  in  an  action  under  N.  Y.  Laws  1847, 
chap.  450,  for  damages  for  negligence  caus- 
ing death,  it  was  held  that  the  jury,  could 
consider  the  time  that  had  elapsed,  as  af- 
fecting the  amount  of  damages,  but  they 
could  not  properly  give  interest  as  such, 
and  it  was  held  that  Laws  1870,  chap.  78, 
amending  this  act,  allowing  interest,  did 
not  apply,   as  this   action  was  commenced 

Srior  to  that  act.  Cook  v.  New  York  C.  & 
[.  R.  R.  Co.  10  Hun,  426.  The  court  said : 
"But  in  actions  where  the  damages  rest  in 
the  discretion  of  the  jury,  interest,  as  such, 
upon  the  damages,  cannot  be  recovered." 

Under  N.  Y.  Code  of  Civ.  Proc,  §  1904,  pro- 
viding that  when  final  judgment  for  plain- 
tiff is  rendered,  the  clerk  must  add  to  the 
sum  so  awarded  interest  thereon  from  the 
decedent's  death,  and  include  it  in  the  judg- 
ment, it  was  held  that  the  plaintiff,  in  an 
action  f^r  wrongful  death,  was  not  entitled 
to  interest  on  a  verdict  for  the  full  amount 
claimed  from  the  date  of  the  decedent's 
death.  Robostelli  v.  New  York,  N.  H.  & 
H.  R.  Co.  34  Fed.  719.  In  this  case,  as  the 
addition  of  interest  by  the  clerk  would  have 
exceeded  the  amoimt  claimed  in  the  petition, 
it  was  held  that  a  remittitur  would  be  re- 
quired, and  judgment  entered  for  $5,000 
only. 
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But  in  an  action  for  negligence  causing 
death,  it  was  held  that  interest  could  not 
be  allowed,  in  Louisville  &  N.  R.  Co.  ▼.  Wal- 
lace, 91  Tcnn.  35,  14  L.R.A.  648,  17  S.  W. 
882.  In  this  case  the  cases  allowing  inter- 
est for  injuries  to  personal  property  were 
distinguished,  also  the  different  editions 
of  Sedgwick  on  Damages,  saying  that  the 
later  editions  had  stated  the  more  correct 
rule. 

And  in  an  action  for  death  of  a  child 
killed  by  a  railroad  train,  it  was  held  that 
interest  would  be  allowed  on  the  judgment 
liquidating  the  damage,  and  not  from  judi- 
cial demand.  Ortolano  v.  Morgan's  L.  & 
T.  R.  &  S.  S.  Co.  109  La.  902,  33  So.  914. 

d.  Defective  hightoaya. 

In  actions  for  damages  from  defective 
highways  in  New  York,  interest  is  allowed 
in  the  discretion  of  the  jury.  In  Pennsylva- 
nia it  is  allowed  as  part  of  the  damages, 
but  not  eo  nomine.  In  all  the  other  cases 
it  is  not  allowed. 

So,  in  an  action  for  damages  for  injury 
to  a  horse  from  falling  into  a  trench  in  the 
street,  it  was  held  that  interest  could  be 
allowed  in  the  discretion  of  the  jury.  Wil- 
son V.  Troy,  135  N.  Y.  103,  18  L.R.A.  449, 
31  Am.  St.  Rep.  817,  32  N.  E.  44. 

In  an  action  against  a  township  for  in- 
jury caused  by  a  defective  road  on  which 
plaintiff  was  driving,  it  was  held  that  the 
jury  could  consider  the  time  which  had 
elapsed  in  estimating  the  amount  of  his 
damages.  Plymouth  Twp.  v.  Graver,  126 
Pa.  24,  11  Am.  St.  Rep.  867,  17  Atl.  249. 
The  court  said:  "It  is  true  the  plaintiff 
was  not  entitled  to  interest,  as  such,  upon 
the  value  of  his  horse,  but,  in  computing 
the  amount  of  the  damages,  the  jury  may 
consider  the  time  which  has  elapsed  since 
the  injury  was  received.  There  is  some 
conflict  in  the  cases  (Pittsburgh  Southern 
R.  Co.  V.  Taylor,  104  Pa.  306,  49  Am.  Rep. 
580;  Allegheny  v.  Campbell,  107  Pa.  630, 
52  Am.  Rep.  478)  ;  but  this  we  think  is 
the  rule  generally  recognized." 

In  the  following  cases  interest  was  dis- 
allowed :  Missouri  &  K.  Teleph.  Co.  v.  Vanj 
dervort,  71  Kan.  101,  79  Pac.  1068,  6  A. 
k  E.  Ann.  Cas.  30 ;  Sargent  v.  Hampden,  38 
Me.  581;  Gerst  v.  St.  Louis,  185  Mo.  191, 
105  Am.  St.  Rep.  680,  84  S.  W.  34  (injury 
to  a  house,  caused  by  excavating  an  alley)  ; 
Brown  v.  Southbury,  63  Conn.  214,  1  Atl. 
819  (injury  to  property,  caused  by  a  de- 
fective highway;  but  it  was  held  that  the 
amount  allowed  was  too  small  to  justify  a 
reversal). 

e.  Other  injuries. 

Interest  was  held  discretionary  in  actions 
for  other  injuries  to  property  in  Ohio,  Wis- 
consin, Alabama,  and  New  York,  and  could 
be  estimated  in  increasing'  the  damages  in 
Massachusetts.  But  interest  was  denied  in 
Colorado,  Missouri,  and  Virginia. 

In  an  action  of  assumpsit  for  negligently 
eonstroctin^  a  chimney,  causing  damages,  it 
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was  held  that  the  jurv  could  add  interest 
to  the  expenditures  from  the  time  they 
were  made.  Somerby  v.  Tappan,  Wright 
(Ohio)   570. 

In  a  suit  for  damages  to  personal  prop- 
erty, caused  by  the  negligence  of  the  de- 
fenda,nt,  an  instruction  that  "you  may  al- 
low interest  from  the  day  this  action  was 
commenced"  was  held  proper.  McArthur  v. 
Green  Bay  &  M.  Canal  Co.  34  Wis.  139. 

In  a  claim  against  a  bankrupt  estate  for 
damages  resulting  from  negligence  in  run- 
ning a  ferry,  causing  loss  of  horses  and 
vehicle,  it  was  held  that  the  measure  of 
recovery  was  the  amount  of  the  injury  sus- 
tained, to  which  interest  might  be  added. 
Borden  v.  Bradshaw,  68  Ala.  362. 

In  an  action  for  injury  to  personal  prop- 
erty from  negligence,  it  was  held  that  in- 
terest was  discretionary  with  the  jury. 
Reiss  V.  New  York  Steam  Co.  27  Jones  &  S. 
57,  12  N.  Y.  Supp.  557. 

In  an  action  against  a  village  for  injury 
caused  by  a  wall  falling  on  plaintiff's  prop- 
erty, it  was  held  the  measure  of  damages 
was  the  actual  injury  of  plaintiffs,  with  in- 
terest from  the  time  of  injury,  Ludlow  v. 
Yonkers,  43  Barb.  493. 

In  an  action  for  injury  to  a  horse,  caus- 
ing death  and  expenses,  it  was  held  that  in- 
terest eo  nomine  would  not  be  allowed  in 
this  class  of  cases;  but  that,  in  determin- 
ing the  amount  of  damages,  the  lapse  of 
time  might  be  considered,  and  the  fact  that 
the  assessment  was  made  on  the  day  of  the 
verdict,  for  a  loss  which  occurred  a  long 
time  before.  This  might  be  necessary  to 
make  the  compensation  adequate.  Atwood 
V.  Boston  Forwarding  &  Transfer  Co.  185 
Mass.  557,  71  N.  E.  72. 

But  in  an  action  for  negligently  storing 
gunpowder  near  plaintiff's  dwelling,  caus- 
ing damages,  it  was  held  that  interest  was 
not  recoverable  upon  the  damages.  Denver, 
S.  P.  &  P.  R.  Co.  V.  Conway,  8  Colo.  1,  54 
Am.  Rep.  537,  5  Pac.  142.  The  court  said: 
''Interest  in  this  state  is  a  creature  of  stat- 
ute and  regulated  thereby.  It  is  only  re- 
coverable, in  the  absence  of  contract,  in  the 
cases  enumerated  in  the  statute,  and  dam- 
ages to  property  arising  from  the  wrong  or 
negligence  of  a  defendant  is  not  one  of  the 
enumerated  cases."  The  same  was  held  in 
a  similar  case.  Denver,  S.  P.  &  P.  R.  Co.  v. 
Moynahan,  8  Colo.  56,  5  Pac.  811. 

And  in  an  action  for  collision  between  a 
wagon  and  cable  cars,  it  was  held  the  dam- 
ages should  not  include  interest.  Sonnen- 
feld  Millinery  Co.  v.  People's  R.  Co.  59  Mo. 
App.  668. 

In  an  action  for  property  destroyed 
through  the  negligence  of  the  defendant,  it 
was  held  that  interest  could  not  be  recov- 
ered. Fisher  v.  New  Orleans  Anchor  Line, 
15  Mo.  App.  577. 

And  in  an  action  ex  delicto,  based  upon 
the  simple  negligence  of  the  defendant, 
where  no  pecuniary  benefit  could  arise  from 
the  injury,  it  was  held  error  to  allow  inter- 
est on  the  damages  found  by  the  jury. 
Eagan  v.  Missouri  P.  R.  Co.  6  Mo.  App.  594. 
The  case  does  not  show  the  kind  of  injury. 
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The  failure  of  an  attorney  to  use  dili- 
gence in  collecting  bad  debts  was  held  to 
render  him  chargeable  for  the  principal  lost, 
but  not  with  interest.  Rootes  v.  Stone,  2 
Leigh,  650. 

And  in  a  special  action  on  the  case  for 
negligence,  it  was  held  that  N-.  Y.  Session 
Laws  1844,  p.  508,  authorizing  interest  to 
be  taxed  upon  verdicts,  did  not  apply  to 
verdicts  rendered  before  the  act,  and  inter- 
est was  not  allowable.  Bailey  v.  New  York, 
7  Hill,  HC. 

And  in  an  action  against  an  abstractor 
for  damages,  it  was  held  that  the  plaintiff 
was  not  entitled  to  interest  on  the  loss  oc- 
curring from  defective  title,  where  he  had 
the  uninterrupted  possession  of  the  lots, 
and  enjoyed  the  rents  and  profits.  Keuthan 
V.  St.  Louis  Trust  Co.  101  Mo.  App.  1,  73 
S.  W.  334. 

Whether  interest  eo  nomine  was  recover- 
able in  an  action  of  negligence  was  held  un- 
necessary to  determine,  in  Lindsey  v.  Dan- 
ville, 46  Vt.  146. 

Where  damages  were  given  for  negligent 
delay  in  transmitting  a  telegram,  it  was 
held  error  to  allow  interest  from  the  com- 
mencement of  the  suit,  where  the  amoimt 
allowed  was  the  amount  claimed  in  the  com- 
plaint. Pacific  Postal  Teleg.  Cable  Co.  v. 
Fleischner,  14  C.  C.  A.  166,  29  U.  S.  App. 
227,  66  Fed.  899.  The  court  said:  "In  the 
complaint,  the  allegation  of  the  amount'  of 
damages  is  $3,704.37.  The  demand  for  judg- 
ment is  for  the  same  amount.  The  claim  in 
this  case  was  for  unliquidated  damages. 
Such  demands  do  not  bear  interest." 

XV.  Nuisance. 

It  seems  that  in  actions  for  damages  from 
nuisance,  interest  will  not  be  allowed.  It 
was  held  discretionary  in  a  case  in  New 
York,  and  refused  in  other  similar  cases  in 
the  same  state. 

In  an  action  for  a  nuisance  to  real  prop- 
erty, thereby  preventing  a  sale,  it  was  held 
that  the  allowance  of  interest  by  a  jury  for 
three  years,  where  the  only  attempt  to 
make  a  sale  was  less  than  two  years  before 
action  brought,  was  erroneous.  Hetzel  v. 
Baltimore  &  0.  R.  Co.  6  Mackev.  1. 

In  a  similar  action  it  was  held  that  it 
was  not.  admissible  to  assume  as  a  matter 
of  law  that  the  loss  of  enjoyment  occa- 
sioned by  the  diminution  of  the  value  of 
land  on  account  of  a  nuisance  was  to  be 
measured  by  interest  on  the  diminution  of 
the  value.  Moore  v.  Langdon,  6  Mackej',  6. 
This  case  holds  that  damages  may  be  recov- 
ered for  wrongful  detention,  or  the  wrongful 
diminution  of  the  use  of  property,  but  the 
jury  cannot  consider  interest  in  estimating 
the  damages. 

In  Lester  v.  Highland  Boy  Gold  Min.  Co. 

27  Utah,  470,  101  Am.  St.  Rep.  988,  76 
Pac.  341,  1  A.  &  E.  Ann.  Cas.  761,  and 
Evans  v.  Highland  Boy  Gold  Min.  Co.  27 
Utah,  475,  76  Pac.  1135,  it  was  held  that 
for  injury  to  crops  by  reason  of  deposits 
and  nuisance  caused  by  a  smelter,  the  dam- 
ages  were   unliquidated,   and   interest   was 
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not  recoverable.  The  Lester  Case  was  over- 
ruled in  Fell  v.  Union  P.  R.  Co. 

In  an  action  for  injuries  caused  by  the 
operation  of  an  elevated  railroad,  it  was 
held  that  the  jury,  in  their  discretion,  could 
give  interest.  Moore  v.  New  York  Elev.  R, 
Co.  126  N.  Y.  671,  27  N.  E.  791.  And  the 
same  was  held  in  regard  to  a  decision  of  the 
court  where  part  of  the  interest  was  stricken 
out.  Kerr  v.  New  York  Elev.  R.  Co.  49 
Misc.  331,  96  N.  Y.  Supp.  1021. 

But  in  Remsen  v.  Metropolitan  Elev.  R. 
Co.  9  App.  Div.  533,  41  N.  Y.  Supp.  693, 
the  interest  allowed  on  annual  rents  esti- 
mated as  damages  for  the  injury  caused  to 
abutting  property  by  the  operation  of  an 
elevated  railroad  was  stricken  out.  And  in 
a  similar  case  interest  was  denied.  Klip- 
stein  V.  New  York  Elev.  R.  Co.  9  Misc.  708, 
29  Supp.  1146. 

XVI.  Penal  actions. 

The  rule  seems  to  be  that  interest  will 
not  be  given  in  penal  actions.  In  ]Michi- 
gan,  however,  under  the  statute,  interest 
was  allowed. 

So,  in  an  action  against  a  constable  for 
not  returning  an  execution,  it  was  held 
that  interest  was  not  recoverable,  as  the 
remedy  was  the  penalty  given  by  statute, 
which  could  not  be  extended  beyond  the 
letter  of  the  statute.  Thomas  v.  Weed,  14 
Johns.  255.  .The  court  said:  If  the  plain- 
tiff had  brought  an  action  for  negligence 
or  for  money  had  and  received,  he  would 
have  been  entitled  to.  interest. 

And  in  an  action  against  a  sheriff  for 
an  escape,  it  was  held  that  plaintiff  could 
not  recover  interest,  under  N.  Y.  1  Rev. 
Laws,  425,  §  9,  making  the  sheriff  liable 
for  the  debt  and  damages.  Littlefield  v. 
Brown,  1  Wend.  398;  Hutchinson  v.  Brand, 
6  How.  Pr.  73;  Rawson  v.  Dole,  2  Johns. 
454.  In  Renick  v.  Orser,  4  Bosw.  384,  re- 
ferring to  this  last  case,  it  was  said:  "This 
case  arose  prior  to  the  passage  of  the  stat- 
ute allowing  interest  upon  the  amount  of 
the  judgment  to  be  collected  or  demanded 
upon  the  execution  issued  thereon."  The 
Renick  Case,  however,  gave  judgment  only 
for  the  amount  due  on  the  judgment,  with- 
out interest. 

In  Little  v.  Banks,  85  N.  Y.  258,  an  ac- 
tion by  booksellers  for  the  refusal  of  the 
publishers  to  sell  to  them  New  York  Re- 
ports, published  under  contract  with  the 
state,  providing  $100  as  liquidated  dam- 
ages, the  claim  was  held  to  draw  interest. 
This  was  so  held  because  the  contract  was 
construed  as  providing  for  liquidated  dam- 
ages, and  not  a  penalty. 

Interest  on  treble  damages  in  a  penal 
action  for  overcharge  by  a  common  car- 
rier was  held  improper  in  Blair  v.  Sioux 
City  &  P.  R.  Co.    (Iowa)    73  N.  W.  1053. 

And,  in  a  similar  action  for  unjust  dis- 
crimination, it  was  held  that  the  plaintiff 
was  not  entitled  to  interest.  Blair  v.  Sioux 
City  &  P.  R.  Co.  109  Iowa,  369,  80  N.  W. 
673.  The  court  said:  "The  court  allowed' 
interest  on  the  treble  damages  claimed  from 
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the  time  the  alleged  cause  of  action  accrued 
to  the  date  of  the  judgment.  We  think 
this  was  error.  This  statute  is  penal  in 
character,  and  therefore  liability  should  be 
limited  to  the  amount  fixed  by  the  statute 
as  compensation  for  damages  sustained;  to 
wit,  the  treble  damages,  attorneys'  fees,  and 
costs." 

In  an  action  to  recover  double  the  value 
of  cattle  killed  by  railroad,  under  Iowa 
statute,  §  2077,  allowing  a  recovery  of 
double  the  damages  sustained,  it  was  held 
that  under  this  statute  no  interest  could 
be  allowed  on  claims  of  this  character. 
Brentner  v.  Chicago,  M.  &  St.  P.  R.  Co.  68 
Iowa,  530,  23  N.  W.  245,  27  N.  W.  605. 

Interest  was  not  allowed  in  an  action 
against  a  railroad  for  injuring  stock 
through  failure  to  have  a  fence,  under  the 
statute  authorizing  double  damages.  Wade 
V,  Missouri  P.  R.  Co.  78  Mo.  362.  The 
Court  said:  "This  instruction  might  do  in 
an  action  of  trover  for  the  conversion  of 
personal  property.  I  allude  to  that  part 
of  it  relating  to  interest.  But  it  has  been 
held  that  it  will  not  apply  to  actions  for 
negligence." 

Nor  in  an  action  for  treble  damages  for 
cutting  timber.  McCloskey  v.  Powell,  138 
Pa.  383,  21  Atl.  148,  150. 

In  an  action  for  treble  damages  for  cut- 
ting trees,  where  the  jury  gave  a  verdict  for 
damages  and  interest,  it  was  held  that  the 
court  could  not,  in  trebling  damages,  treble 
interest.  Dunbar  Furnace  Co.  v.  Fairchild, 
121  Pa.  663,  15  Atl.  656. 

And  under  Wis.  Rev.  Stat.  4269,  author- 
izing a  recovery  of  the  highest  market  value 
of  lumber,  in  actions  for  damages  for  cut- 
ting timber,  it  was  held  that  this  was  a 
statute  penal  in  its  nature,  and  interest 
could  not  be  added.  Smith  v.  Morgan,  73 
Wis.  375,  41  N.  W.  53?.  Prior  to  tliis 
statute,  where  the  owner  recovered  only 
stumpage  value,  interest  was  allowed  on  the 
damages.  Ingram  v.  Rankin,  47  Wis.  406, 
32  Am.  Rep.  762,  2  N.  W.  755. 

In  an  action  under  the  statute  to  recover 
for  damages  of  trespass  by  cattle,  it  was 
held  interest  should  not  be  allowed,  as  the 
damages  were  in  the  nature  of  a  penalty 
fixed  by  statute,  without  any  reference  to 
fault  on  the  part  of  the  owner.  Jean  v. 
Sandiford,  39  Ala.  317. 

In  an  action  of  trespass  quare  clausum 
f regit,  it  was  held  that  damages  would  not 
bear  interest  until  after  verdict  and  judg- 
ment (following  39  Ala.  317).  Glidden  v. 
Street,  68  Ala.  600. 

But  under  Mich.  Comp.  Laws,  chap.  211, 
f  24,  authorizing  complainant,  in  summary 
proceedings  in  an  action  of  trespass,  or  tres- 
pass on  the  case,  to  recover  treble  damages, 
and  all  other  damages  to  which  he  may  be 
entitled,  where  the  court  trebled  the  rent 
and  added  interest  and  damages,  it  was 
held  doubtful  whether  the  court  was  au- 
thorized to  treat  the  rent  or  interest  re- 
ported by  the  jury  as  damages  subject  to 
be  trebl^.  Howser  t.  Melcher,  40  Mich. 
185. 

In  Gates  v.  Comstock,  113  Mich.  127,  71 
28  L.R.A.(N.S.) 


N.  W.  515  (Penal  Stat.),  Howser  v.  Mel- 
cher, supra,  was  distinguished,  because  the 
court  did  not  decide  whether,  if  the  dam- 
ages in  trespass  had  been  properly  found 
and  included  interest,  they  could  be  trebled. 
Under  this  statute  the  jury  assessed 
plaintiffs'  damages  at  $1,669,  and  damages 
on  account  of  the  revenues  which  might 
have  accrued  to  them  if  the  defendant  had 
not  retained  possession,  at  $156.  The  trial 
court  entered  judgment  for  single  damages 
only,  and  struck  out  the  item  of  interest. 
This  was  held  error,  and  judgment  was  en- 
tered upon  appeal  on  the  treble  damages, 
with  interest  from  the  date  of  the  verdict 
below.  Lane  v.  Ruhl,  103  Mich.  38,  61 
N.  W.  347. 

Under  Mich.  How.  Stat.  §  7957,  provid- 
ing that  in  trespass  for  cutting  timber  a 
fierson  shall  be  liable  to  the  owner  of  such 
and  in  three  times  the  amount  of  damages 
which  shall  be  assessed,  in  an  action  of 
trespass,  by  a .  jury,  it  was  held  that  the 
assessment  contemplated  in  the  statute  was 
to  be  according  to  the  usual  forms  of  law 
by  the  jury  (which  would,  in  a  proper  case, 
include  .interest),  and  that  such  damages, 
when  found,  should  be  trebled  by  the  court. 
Gates  V.  Comstock,  supra. 

See  Trespass,  subd.  VIII.,  supra. 

XVII.  Infringenient  of  patents. 

The  general  rule  in  equity  cases  seems 
to  be  to  allow  interest  from  the  date  of 
decree,  or  from  the  date  of  the  master's  re- 
port. Some  cases  allowed  interest  from 
the  commencement  of  the  action,  and  some 
from  the  date  of  infringement  where  the 
damages  were  estimated  on  the  basis  of 
royalties.  In  some  cases  interest  was  de- 
nied. 

The  profits  allowed  in  equity  for  in- 
fringement of  a  patent  were  held  to  be  the 
measure  of  damages  in  Tilghman  v.  Proc- 
tor, 125  U.  S.  136,  31  L.  ed.  664,  8  Sup. 
Ct.  Rep.  894,  which,  as  a  general  rule,  do 
not  bear  interest  until  their  amount  has 
been  judicially   ascertained. 

In  Keep  v.  Fuller,  42  Fed.  896,  in  a  suit 
for  infringement,  on  confirmation  of  the 
master's  report,  interest  was  allowed  from 
the  date  of  its  submission  to  the  court.  In 
Rose  V.  Hirsh,  51  L.R.A.  801,  36  C.  C.  A. 
132,  94  Fed.  1%7,  and  in  Winchester  Re- 
peating Arms  Co.  v.  American  Buckle  & 
Cartridge  Co.  62  Fed.  278,  the  same  rule 
was  adopted. 

On  a  decree  for  profits,  interest  was  held 
proper  from  date  of  the  master's  report. 
Illinois  C.  R.  Co.  v.  Turrill,  110  U.  S. 
301,  20  L.  ed.  154,  4  Sup.  Ct.  Rep.  5. 

And  in  Creamer  v.  Bowers,  35  Fed.  206, 
it  was  held  that  interest  should  be  allowed 
from  the  date  of  the  interlocutory  decree. 
The  court  said  that  the  general  rule  is 
that  interest  should  be  allowed  on  royalties 
from  the  time  they  ought  to  be  paid,  where 
a  royalty  is  the  measure  of  damages,  but 
that  no  interest  is  due  on  damages  meas- 
ured otherwise  than  by  a  royalty,  because 
unliquidated.     But  this  was  subject  to  ex- 
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ceptions,  and  in  equity  appears  largely  to 
have  been  left  to  the  discretion  of  the 
court. 

In  Steam  Stone  Cutter  Co.  v.  Windsor 
Mfg.  Co.  17  Blatchf.  24,  Fed.  Cas.  No.  13,335, 
it  was  held  that  the  plaintiff  was  entitled 
to  interest  on  the  profits  decreed,  from  the 
time  qf  the  entry  of  the  interlocutory  de- 
cree. The  court  held:  In  Silsby  v.  Foote, 
20  How.  378,  16  L.  ed.  953,  Mowry  v.  Whit- 
ney, 14  Wall.  620,  20  L.  ed.  860,  and  Little- 
field  V.  Perry,  21  Wall.  205,  22  L.  ed.  577, 
interest  upon  profits  of  an  infringement  was 
disallowed  in  the  first  without  remarks;  in 
the  second  on  the  ground  that  profits  were 
unliquidated,  upon  which  interest  was  not 
generally  allowable;  and  in  the  latter,  that 
profits  were  usually  the  measure  of  unliqui- 
dated damages;  that  circumstances  might 
arise  which  would  justify  interest,  but  this 
was  for  the  court  to  determine.  That  the 
tendency  in  the  cases  prior  to  the  act  of 
1870  seems  to  have  been  towards  confining 
the  liability  to  account  for  gains  and  prof- 
its, not  strictly,  to  those  actually  received, 
and  at  the  same  time  Tecognizing  a  liabil- 
ity for  interest  on  the  profits  received,  but 
no  rule  was  laid  down.  It  was  held  that 
since  the  entry  of  a  decree  the  money  has 
been  detained  with  full  knowledge  of  the 
detention,  and  for  that  reason  defendant 
should  be  charged  with  interest. 

Where  the  royalty  constituted  the  meas- 
ure of  damages,  the  jury  were  instructed  to 
allow  interest  from  the  commencement  of 
the  action.     May  v.  Fond  du  Lac  County, 

27  Fed.  691. 

In  McCormick  v.  Seymour,  2  Blatchf.  240, 
Fed.  Cas.  No.  8,726,  it  was  held  that  the 
plaintiff  was  entitled  to  interest  from  com- 
mencement of  the  suit;  but  in  16  How.  480, 
14  L.  ed.  1024,  the  decision  was  reversed, 
because  the  court  had  laid  down  an  errone- 
ous rule  of  damages,  as  the  jury  gave  a  ver- 
dict for  nearlv  double  the  amount  demanded 
for  the  use  of  three  patents  in  a  suit  where 
the  defendant  was  charged  with  violating 
one  only. 

In  Pitts  v.  Hall,  2  Blatchf.  229,  Fed.  Cas. 
No.  11,192,  interest  was  allowed  from  the 
commencement  of  the  suit. 

In  Bates  v.  St.  Johnsbury  &  L.  C.  R.  Co. 
32  Fed.  628,  where  interest  was  found  from 
a  demand  which  was  made,  as  part  of  the 
damages,  it  was  held  that  although  damages 
do  not  carry  interest  as  such,  interest  may 
be  allowed  as  part  of  the  damages  by  the 
trier  of  the  facts,  in  awarding  damages. 

In  Sickels  v.  Borden,  3  Blatchf.  535,  Fed. 
Cas.  No.  12,832,  it  was  held  that  if  the  pat- 
entee has  an  established  price  in  the  market 
for  his  patent  right,  or  what  is  called  a  pat- 
ent fee,  that  sum,  with  the  interest,  consti- 
tutes the  measure  of  damages. 

And  where  damages  were  estimated  by 
the  value  of  royalties,  interest  was  held 
proper  from  the  time  of  infringement.  Lo- 
comotive Engine  Safety  Truck  Co.  v.  Penn- 
sylvania R.  Co.  6  Bann.  &  Ard.  514,  2  Fed. 
677.  The  court  said:  "The  amount  of  the 
royalty  was  fixed  when  the  defendants  be- 
gan to  use  the  invention.     To  that  amount 
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complainants  were  entitled  at  that  time, 
and  interest,  therefore,  is  only  compensation 
for  the  delay  of  payment  of  a  liquidated 
sum." 

In  Tatham  v.  LeRoy,  2  Blatchf.  474,  Fed. 
Cas.  No.  13,760,  it  was  claimed  that  plain- 
tiffs were  entitled  to  damages,  with  inter- 
est upon  the  same  from  the  time  of  infringe- 
ment down  to  the  pre&ent.  It  was  held 
that  the  jury,  in  estimating  damages,  could 
take  into  account  interest  if  they  chose,  and 
give  it  in  the  way  of  damages;  and  they 
could  take  into  account,  in  estimating  the 
damages,  the  fact  that  the  party  had  been 
deprived  of  them  from  the  time  infringement 
took  place  down  to  the  present  time. 

But  in  Mowry  v.  Whitney,  supra,  it  was 
held  that  interest  was  not  generally  allow- 
able on  unliquidated  damages.  In  this  case 
the  defendant  manufactured  under  his  own 
patent,  and  his  infringement  of  the  com- 
plainant's patent  was  not  wanton,  and  al- 
though he  was  responsible  for  damages,  those 
facts  were  held  to  relieve  him  from  liability 
to  interest  upon  the  profits. 

And  in  Littlefield  v.  Perry,  supra,  it  was 
held  that,  as  a  general  rule,  interest  was 
not  recoverable  upon  the  account  of  profits, 
except  under  peculiar  circumstances. 

And  profits  were  held  to  be  unliquidated 
damages  which  did  not  draw  interest  with- 
out a  special  order  of  the  court.  Parks  v. 
Booth,  102  U.  S.  96,  26  L.  ed.  54. 

In  Silsby  v.  Foote,  sup  a,  interest  on  the 
decree  for  profits  found  for  complainant  was 
stricken  out>  the  judges  being  divided  in  re- 
spect to  the  amount  of  profits  which  .should 
be  allowed  the  plaintiff. 

And  where  a  bill  for  infringement  was  dis- 
missed, and  an  injunction  had  been  issued 
on  ah  indemnifying  bond  being  given,  it 
was  held  that  the  defendant  was  not  entitled 
to  interest  on  his  damages,  under  the  cir- 
cumstances of  this  case.  Tobey  Furniture 
Co.  V.  Colby,  35  Fed.  592. 

XVIII.  Water  and  water  courses. 

The  general  rule  seems  to  be  that  interest 
should  be  allowed  in  actions  for  damages 
to  property  caused  by  water,  sewage,  or  by 
diversion  of  water.  This  is  under  the  rule 
that  the  value  of  the  property  destroyed  is 
susceptible  of  computation.  Some  cases 
hold  that  it  is  discretionary  with  the  jury. 
In  Michigan,  Missouri,  and  Sou^i  Carolina, 
where  the  damages  could  not  be  easily  com- 
puted, interest  was  denied. 

So  interest  was  allowed,  on  damages  from 
overflow  of  water  in  an  action  against  a 
railroad,  the  overflow  causing  destruction  of 
a  crop,  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Yar- 
borough,  56  Ark.  612,  20  S.  W.  515;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Holliday,  65  Tex.  512; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Calhoun  (Tex. 
Civ.  App.)  24  S.  W.  362.  The  court  said 
that  "in  this  class  of  cases,  the  party  whose 
property  has  been  destroyed  is  as  much  en- 
titled to  interest  on  its  value  as  to  the  value 
itself." 

In  an  action  for  damages  to  crops,  caused 
by  diverting  and  discharging  surface  water 
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on  plamtifTs  land.  Fremont,  £.  &  M.  Val- 
ley R.  Co.  V.  Marley,  25  Neb.  338,  13  Am. 
6t  Kep.  482,  40  N.  W.  948. 

In  an  action  against  a  milldam  company 
for  damages  to  property.  Pick  v.  Rubicon 
Hydraulic  Co.  27  Wis.  433. 

In  an  action  against  the  United  States 
for  causing  injury  by  a  dam  in  Lake  Winne- 
bago. Jones  V.  United  States,  48  Wis.  385, 
4N.  W.  639. 

In  Folsom  v.  Apple  River  Log  Driving 
Co.  41  Wis.  602,  wnere  the  defendant,  in  an 
action  for  damages  for  overflow  of  a  stream, 
claimed  that  the  measure  of  damages  was 
the  difference  between  the  rental  values  of 
the  land  with  and  without  injury,  and  in- 
terest, it  was  held  that  the  value  of  the 
crops  destroyed  was  the  measure  of  dam- 


And  in  an  action  for  damages  to  land, 
caused  by  a  waste  ditch,  it  was  held  that 
if  the  land  was  permanently  injured,  but  not 
totally  destroyed,  the  owner  would  be  en- 
titled to  recover  the  difference  between  the 
cash  value  of  the  land  at  a  time  immedi- 
ately preceding  the  injury,  and  the  actual 
cash  value  after  the  injury,  with  legal  in- 
terest to  the  time  of  trial.  And  if  the  land 
was  temporarily,  but  not  permanently,  in- 
jured, it  was  held  that  the  owner  was  en- 
titled to  recover  the  amount  necessary  to 
repair  the  injury,  and  put  the  land  in  the 
same  condition  in  which  it  was  before,  with 
legal  interest  to  the  time  of  trial.  Young 
V.  Extension  Ditch  Co.  13  Idaho,  174,  89 
Pac  296. 

In  an  action  for  injury  to  a  railroad, 
caused  by  a  break  in  a  reservoir,  where  the 
defendant  had  the  means  of  ascertaining 
what  the  repairs  to  the  roadway  and  costs 
were,  it  was  held  that  he  would  be  liable 
in  a  sum  equal  to  what  would  be  interest 
on  the  amount  of  compensation  to  which  the 
plaintiff  was  entitled,  computed  from  the 
date  of  the  loss.  New  York,  N.  H.  &  II. 
R  Co.  V.  Ansonia  Land  &  Water  Power  Co. 
72  Conn.  703,  46  Atl.  157. 

And  in  an  action  for  damages  caused  to  a 
•tock  of  goods  by  water  on  the  adjoining 
premises,  it  was  held  that  interest  was  prop- 
erly allowed.  Mairs  v.  Manhattan  Real  Es- 
tate Asso.  89  N.  Y.  498. 

And  interest  was  allowed, — in  New  Mil- 
ford  Water  Co.  v.  Watson,  76  Conn,  237, 
62  Atl.  947,  63  Atl.  67,  where  there  was  a 
wrongful  diversion  of  water,  caused  by  the 
maintenance  of  a  reservoir. 

In  Lakeside  Paper  Co.  v.  State,  65  A  pp. 
Div.  208,  66  N.  Y.  Supp.  959,  an  action  for 
injnry  to  a  paper  mill,  caused  by  the  state 
catting  off  the  water.  The  court  said :  "That 
the  claimant  is  entitled  to  interest  upon  his 
claim  from  the  date  of  the  filing  of  the 
claim  seems  to  have  been  settled  both  in 
this  court  and  in  the  court  of  ap))eals  and 
in  this  very  case.  (See  this  case  upon  the 
former  appeal,  45  App.  Div.  114,  GO  N.  Y. 
Sopp.  1081;  Wilson  v.  Troy,  135  N.  Y.  105, 

18  L.R.A.  449,  31  Am.  St.  Rep.  817,  32  N. 

E.  44;  Weeks  v.  State,  48  App.  Div.  357,  03 

K.  Y.  Supp.  203. )  ■ 
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In  Dodge  v.  Rockport,  199  Mass.  274,  85 
N.  E.  172,  an  action  bv  a  mill  owner  for  di- 
version of  water,  under  Mass.  Stat.  1894, 
chap.  78,  §  4,  providing  that  the  town  should 
pay  all  damages  sustained  by  any  person 
by  the  taking  of  any  land  for  a  water  right. 

In  an  action  for  injury  to  a  boat,  caused 
by  a  dam  .built  in  a  navigable  river,  and  for 
failure>  to  open  a  lock,  it  was  held  that  in- 
terest could  be  allowed  on  the  damages. 
Hogg  V.  'Zanesville  Canal  &  Mfg.  Co.  5  Ohio, 
410.  The  court  said:  "My  own  opinion  is 
that  this  interest  ought  not  to  be  allowed, 
and  that  the  recovery  should  be  for  the 
value  of  the  property  only.  In  tliis,  how- 
ever, the  other  members  of  the  court  differ 
from  me,  and  think  that  the  interest  is  a 
proper  item  of  charge  against  the  defend- 
ants." 

And  in  an  action  against  the  purchasers 
of  Pennsylvania  canals  under  act  of  May 
15,  1857,  requiring  the  purchaser  to  keep 
the  same  in  repair,  it  was  held  that  the  pur- 
chasers were  liable  for  damages  caused  by 
failure  to  repair,  and  for  interest  from  the 
date  of  each  loss  that  plaintiff  had  sus- 
tained up  to  the  time  of  the  trial.  Penn- 
sylvania R.  Co.  v.  Patterson,  73  Pa.  491. 

In  the  following  cases  interest  was  held 
to  be  discretionary  with  the  jury.  A  New 
York  case  denied  interest,  but  a  subsequent 
case  distin^ished  this  by  saying  that  it 
was  discretionary: 

In  an  action  for  the  destruction  of  build- 
ings, dams,  and  personal  property  by  ac- 
cumulation of  water,  where  the  defendant 
had  denied  liability,  and  interest  had  been 
allowed  in  a  similar  case  against  the  same 
defendant,  it  was  held  that  where  the  plain- 
tiff had  been  kept  out  of  the  sum  that  would 
have  made  him  whole  at  the  time,  so  long 
that  the  sum  was  no  longer  an  indemnity, 
the  jury,  in  their  discretion,  could  consider 
the  delay  caused  by  the  defendant,  and 
award  interest  on  the  original  damages  as  a  ' 
measure.  Frazer  v.  Bigelow  Carpet  Co.  141 
Mass.  126,  4  N.  E.  020.  The  court  said: 
"It  is  argued  that  the  discretion  was  exer- 
cised wrongly,  because  delay  was  due  to  the 
plaintiff's  not  bringing  his  action.  But  he 
presented  his  claim,  and  was  informed  that 
the  defendants  denied  their  liability.  Un- 
der such  circumstances,  the  most  prudent 
and  economical  thing  for  both  parties  was 
for  the  plaintiff  to  postpone  his  suit  until  a 
test  case  settled  the  question.  The  delay 
for  that  purpose  was  caused  by  the  defend- 
ants as  truly  as  if  a  suit  had  been  begun 
and  continued  to  await  the  decision." 

And  in  an  action  for  damages  caused  by 
the  erection  of  a  dam  below  plaintiff's  saw- 
mill, it  was  held  that  the  allowance  of  in- 
terest was  in  the  discretion  of  the  jury. 
Walrath  v.  Redfield,  18  N.  Y.  457. 

In  an  action  for  damages  occasioned  by 
an  eviction  from,  and  injury  to,  the  lands 
of  plaintiff,  caused  by  a  sewer,  it  was  held 
that  the  allowance  of  interest  was  in  the 
discretion  of  the  jury.  Duryee  v.  New  York, 
06  N.  Y.  477. 

.  In  a  claim  against  the  state  for  damages 
caused  by  water  from  a  canal,  it  was  held 
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that  interest  should  not  be  allowed,  in  Sayre 
V.  State,  123  N.  Y.  291,  25  N.  E.  163.  The 
court  said:  '*The  claimant's  causes  of  ac- 
tion are  based  upon  the  negligence  of  the 
state,  and  all  his  damages  were  caused  by 
the  flooding  of  his  land.  They  are  damages 
caused  by  a  tort,  and  were  in  every  sense 
unliquidated,  and  we  can  find  no  case  jus- 
tifying an  allowance  of  interest  in  such  a 
case  ** 

In  Wilson  v.  Troy,  136  N.  Y.  103,  18 
L.R.A.  449,  31  Am.  St.  Rep.  817,  32  N.  E. 
44,  Sayre  v.  State  was  distinguisljed,  be- 
cause in  that  case  the  court  acted  as  a  court 
of  original  jurisdiction,  and  refused  inter- 
est in  its  discretion. 

For  diverting  water  from  a  tannery,  the 
jury  may  allow  interest  from  the  commence- 
ment of  the  suit  to  the  time  of  the  verdict. 
Bare  v.  Hoffman,  70  Pa.  71,  21  Am.  Rep.  42. 

But  in  the  following  cases  interest  ^as 
denied.  In  Michigan  this  was  on  the  ground 
of  inability  to  compute  damages: 

In  an  action  for  damages  for  preventing 
the  passing  of  logs  by  maintaining  a  boom, 
and  preventing  the  plaintiff  from  complet- 
ing a  contract,  it  was  held  tiiat,  as  the  dam- 
ages were  not  only  unliquidated,  but  as  the 
claim  could  not  be  determined  prior  to  tlie 
verdict,  interest  could  not  be  allowed  from 
the  time  that  the  last  expense  was  incurred. 
Cobum  V.  Muskegon  Booming  Co.  72  Mich. 
134,  40  N.  W.  198. 

For  obstructing  natural  water  courses  in- 
terest is  not  allowable.  Brink  v.  Kansas 
City,  St  J.  &  C.  B.  R.  Co.  17  Mo.  App.  177. 

And  in  an  action  to  compel  the  removal 
of  obstructions  from  a  water  course  and  for 
damages,  plaintiff  is  not  entitled  to  interest 
on  the  damages.  Lamar  v.  Charlotte  &  S. 
C.  R.  Co.  10  S.  C.  476.  It  was  said  that 
interest  was  never  allowed  on  unliquidated 
damages, 

XIX.  SpUtting  actions. 

In  an  action  of  trespass  on  the  case  for  a 
breach  of  a  statutory  duty  in  having  in 
the  city  treasury  a  sum  of  money  accniing 
from  a  special  assessment  to  which  plaintiff 
was  entitled,  it  was  held  that  whatever  right 
plaintiff  had,  he  should  have  recovered  in 
the  proceedings  referred  to  as  part  of  that 
demand,  and  he  could  not  split  his  cause  of 
action  and  maintain  one  for  interest.  Hob- 
lit  V.  Bloomington,  71  111.  App.  204. 

Where  the  defendant  in  a  condemnation 
proceeding  made  a  deposit  of  the  amount 
awarded,  it  was  held  that  the  owner  could 
not  bring  a  separate  action  or  motion  to 
obtain  interest,  as  such  matter  should  have 
been  presented  while  the  case  could  be  said 
to  be  in  court.  Jamison  v.  Burlington  & 
W.  R.  Co.  87  Iowa,  265,  54  N.  W.  242. 

Where  the  owner  of  land  accepted  dam- 
ages for  widening  a  street  in  the  city  of 
New  York,  and  receipted  in  full,  it  was  held 
that  he  could  not  thereafter  maintain  an 
action  for  interest  on  the  same,  although 
he  entered  a  protest  for  nonpayment  of  in- 
terest at  the  time  of  settlement.  Cutter  v. 
New  York,  92  N.  Y.  166. 
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After  payment  of  the  award  in  a  condem- 
nation proceeding,  it  was  held  that  the  own- 
er could  not  maintain  a  separate  action  for 
interest  on  the  amount  awarded.  Hayes  v. 
Chicago,  M.  &  St  P.  R.  Co.  64  Iowa,  763, 
19  N.  W.  246.  The  court  said:  "Where  the 
landowner  is  kept  out  of  both  the  use  of 
the  money  and  the  use  of  the  land,  he  is  en- 
titled to  what  would  be  equivalent  to  6  per 
cent  interest  upon  the  money..  Daniels  v. 
Chicago,  I.  &  N.  R.  Co.  41  Iowa,  62;  Harts- 
horn v.  Burlington,  C.  R.  &  N.  R.  Co.  62 
Iowa,  616,  3  N.  W.  648.  The  assessment  is 
to  be  reached  through  a  computation.  But 
from  what  date?  The  date  of  the  commis- 
sioner's appraisment  is  not  material.  That 
appraisement,  as  we  have  seen,  did  not  of 
itself  give  a  right  to  interest,  or  anything 
equivalent  thereto.  The  date,  manifestly, 
from  which  computation  is  to  be  made,  is 
the  time  of  taking  possession.  But  this  date 
does  not  appear  in  the  record  upon  which 
the  appeal  is  heard.  It  is  to  be  established 
by  evidence,  and  calls  for  an  adjudication. 
It  is  not  true,  then,  as  the  plaintiff  claims, 
that  the  amount  of  damages  which  he  is  now 
claiming  has  been  rendered  certain  by  the 
adjudication  already  had,  and  it  is  true 
that  he  is  seeking  the  adjudication  of  his 
case  by  piecemeal." 

On  a  rule  against  executors  to  hold  them 
liable  for  interest,  it  was  held  that  interest 
could  not  be  recovered  distinctly  from  the 
principal,  the  law  making  no  distinction  be- 
tween interest  as  damages  and  interest  as 
in  other  cases.  The  claimant  should  have 
insisteJ  on  the  right  to  interest  on  the  trial, 
in  opposition  to  the  account.  Anderson's 
Succession,  12  La.  Ann.  96;  Mann's  Succes- 
sion, 4  La.  Ann.  28. 

Where  the  principal  of  a  debt  was  paid 
and  accepted,  it  was  held  that  an  action  of 
quantum  meruit  could  not  be  maintained 
for  the  interest.  Simmons  ▼•  Almy,  103 
Mass.  33. 

But  where,  on  an  award,  it  was  agreed 
that  claims  for  interest  on  the  award  should 
be  determined  in  a  subsequent  action,  it 
was  held  that  the  prior  action  did  not  bar 
an  action  for  interest.  Grote  v.  New  York. 
190  N.  Y.  236,  82  N.  E.  1088. 

XX.  Other  actions. 

Interest  should  not  be  allowed  where  ex- 
emplary damages  are  permitted.  Oregon 
Short  Line  R.  Co.  v.  Jones,  29  Utah,  147,  80 
Pac.  732. 

In  an  action  for  assault  and  battery,  it 
was  held  that  where  exemplary  damages 
could  be  allowed  in  the  discretion  of  the 
jury,  it  was  error  to  charge  that  interest 
could  be  computed  on  the  sum  awarded. 
Ratteree  v.  Chapman,  79  Ga.  674,  4  S.  E. 
684.  The  court  said:  "In  a  case  of  tort, 
when  the  law  allows  the  recovery  of  exemp- 
lary damages,  the  allowance  of  which  and 
the  amount  thereof  being  entirely  in  the  dis- 
cretion of  the  jury,  we  do  not  think  that  the 
law  contemplates  or  will  allow  interest  to 
be  computed  on  the  sum  awarded  by  them.'* 

Interest  was  held  to  be  a  question  of  faet 
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lor  the  jury,  and  not  a  matter  of  law,  in 
actions  of  tort,  and  where  the  plaintiff  paid 
under  duress  an  illegal  warrant  for  a  high- 
way tax,  to  avoid  imprisonment,  it  was  held 
that  he  could  recover,  in  an  action  for  false 
imprisonment,  the  amount  paid,  without  in- 
terest, Taylor  ▼.  Coolidge,  64  Vt.  506,  24 
Atl.  656. 

Under  Va.  Code,  §  3390,  providing  that, 
if  a  verdict  be  rendered  which  does  not  al- 
low interest,  the  sum  thereby  found  shall 
bear  interest  from  its  date,  it  was  held  that 
a  verdict  for  damages  for  seduction  should 
bear  interest  from  the  date  of  the  verdict, 
and  the  judgment  should  be  so  entered.  Fry 
T.  Leslie,  87  Va.  269,  12  S.  £.  671. 

XXJ.  English  cases.  * 

a.  Eminent  domain. 

In  Bngland,  under  the  statutes,  it  seems 
that  in  condemnation  proceedings  the  owner 
is  treated  as  the  vendor  and  the  condemner 
as  the  purchaser,  and  interest  is  generally 
given  from  the  time  of  taking  possession. 
This  was  held  in  the  following  cases: 

In  James  v.  Ontario  &  Q.  K.  Co.  12  Ont. 
Rep.  624,  it  was  held  that  interest  was  prop- 
erly allowed  to  the  landowner  from  the  time 
of  taking,  which  was  held  to  be  the  date  the 
railroad  company  gave  notice  to  the  land- 
owner of  its  intention  to  take  the  land. 

And  in  a  proceeding  under  the  lands 
clauses  consolidation  act,  it  was  held  that 
the  railroad  should  pay  interest  from  the 
time  it  took  possession,  where  the  title  was 
satisfactory.  Blount  v.  Great  Southern  & 
W.  R,  Jo.  2  Ir.  Ch.  Rep.  40. 

And  a  railway  company  was  held  liable 
for  interest  from  the  time  of  taking  pos- 
session, where  the  money  had  been  paid  into 
court  under  railway  act  (Ireland)  1851,  14 
&  15  Vict.  chap.  70,  where  the  company  did 
not  move  after  the  final  award  to  have  the 
money  applied  to  the  credit  of  the  sum 
awarded,  or  did  not  pay  the  amount  award- 
ed to  the  parties  out  of  court,  and  asked  to 
have  the  deposit  returned.  Re  Dublin,  W. 
ft  W.  R.  Co.  Ir.  L.  R.  27  Eq.  79. 

And  where  the  amount  due  from  a  com- 
pany was  ascertained  by  the  verdict  of  a 
i'nry  upon  the  traverse  of  an  award,  it  was 
leld  that  the  owner  was  entitled  to  5  per 
eent  from  the  date  of  entry,  under  §  22, 
railways  (Ireland)  act  1851,  providing  that 
the  company  shall,  where  they  enter  upon 
lands,  pay  interest  at  the  rate  of  £5  per 
MTmiiffi  upon  the  compensation  money  from 
the  time  of  their  entry  until  the  time  of 
the  payment.  Re  Belfast  Water  Comrs.  Ir. 
L.  R.  15  Eq.  13.  This  overrules  Ex  parte 
Spear,  11  Ir.  Ch.  Rep.  467. 

Under  railway  act   (Ireland)   1851,  §  27, 

providing  that  where  there  is  an  increased 

award  on  a  traverse,  the  difference  between 

the  amount  paid  in    (under  the  certificate) 

and  the  damages  shall,  at  the  cost  of  the 

company,   be   paid   into  court,  it  was  held 

that    where    the    company    had    paid    this 

amount  into  court,   it  would  not  be  liable 

for  interest  at  £5  per  cent  on  the  damages 

28  L.R.A.(N.S.) 


I  awarded  by  the  verdict,  from  the  time  of 
taking  possession.  Ex  parte  Spear,  jsupra. 
It  was  admitted  that  if  there  had  been  no 
traverse,  interest  at  £5  per  cent  would  have 
been  payable  on  the  sum  certified  by  the  ar- 
bitrator from  the  time  of  entry.  Ihe  court 
said  this  phase  of  the  question  was  over- 
looked by  the  legislature. 

And  under  land  clauses  consolidation  act 
1845,  interest  was  held  payable  from  the 
time  possession  might  have  been  taken.  Re 
Spencer-Bell,  33  Week.  Rep.  771. 

A  railroad  company  that  delayed  deposit- 
ing the  amount  of  the  award  was  held  lia- 
ble for  interest  from  the  time  it  might  pru- 
dently have  taken  possession, — that  is,  from 
the  time  a  good  title  was  shown.  Re  Pigott, 
L.  R.  18  Ch.  Div.  146.  Ihie  was  under  land 
clauses  consolidation  act  1845. 

A  holder  of  a  leasehold  which  was  taken 
in  eminent  domain  was  held  entitled  to  in- 
terest on  the  amount  due  him,  as  agreed  in 
the  bond,  from  the  time  the  board  of  public 
works  took' possession.  Cooper  v.  Metropoli- 
tan Bd.  of  Works,  L.  R,  25  Ch.  Div.  472. 
Ihe  holder  of  this  leasehold  had  mortgaged 
the  same,  and  had  agreed  that  his  other 
damage  to  trade  and  expenses  would  be 
£260,  which  the  board  agreed  to  pay.  The 
plaintiff  brought  an  action  for  specific  per- 
formance, and  the  board  took  possession  and 
paid  the  money  into  court. 

In  Willey  v.  South  Eastern  R.  Co.  18  L. 
J.  Ch.  N.  S.  201,  it  was  said,  in  a  proceed- 
ing to  condemn  land,  when  possession  was 
taken  under  land  clauses  consolidation  act 
(8  Vict.  chap.  18),  that  the  act  provides 
that  interest  shall  be  calculated  from  the 
time  of  taking  possession. 

In  condemnation,  where  there  was  an  ap- 
peal, and  the  award  was  increased,  it  w^s 
held  that  interest  should  be  allowed  on  the 
difference  from  the  time  of  taking  posses- 
sion. Re  Shaw,  33  Week.  Rep.  74.  The 
same  was  held  where  the  award  was  in- 
creased on  a  traverse.  Re  Navan  &  K.  R. 
Co.   Ir.  Rep.   10  Eq.   113. 

And  interest  was  held  to  be  due  from  the 
time  the  railroad  took  possession  of  land 
under  land  clauses  consolidation  act  1845. 
Rhys  V.  Dare  Valley  R.  Co.  23  Week.  Rep. 
23.  The  court  said:  "From  the  time  when 
the  railroad  company  exercised  their  statu- 
tory rights  and  took  possession  of  tliat  prop- 
erty which  had  been  the  plaintiff's,  they  be- 
came the  owners  of  the  land,  and  the  plain- 
tiff became  the  owner  of  the  price  payable 
for  the  land." 

Some  cases  hold  that  interest  attached  at 
the  time  of  verdict  or  award;  but  these 
cases  do  not  seem  to  have  been  approved. 

In  a  proceeding  under  vendor  and  pur- 
chaser act  1874,  and  notice  to  treat,  under 
public  health  act  1875,  which  includes  the 
compulsory  powers  contained  in  lands  clauses 
consolidation  act  1845,  it  was  held  that 
from  the  time  of  the  verdict  the  vendors 
ceased  to  be  owners,  and  were  entitled  to 
receive  the  purchase  money;  that  interest 
was  payable  to  the  persons  to  whom  that 
purchase  money  belonged;  that  if  the  vend- 
ors collected  rents  during  that  time,  they 
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«hould  be   deducted.     Re  Eecleshill   Local 
Board,  49  L.  J.  Ch.  N.  S.  214. 

The  case  of  Re  Eecleshill  Local  Board, 
L.  R.  13  Ch.  Div.  365,  holding  that  interest 
in  eminent  domain  attached  from  the  time 
of  verdict,  was  criticized  in  Re  Pigott,  su- 
pra>  the  court  saying:  *'I  am  quite  unable 
to  understand  the  principle  on  which  that 
case  proceeded.  I  am  not  embarrassed  by 
it,  because  I  have  no  verdict  of  a  jury  to 
deal  with  in  this  case." 

In  an  action  for  specific  performance,  it 
was  held,  under  the  charter  of  the  company 
and  enabling  act  5th  of  June,  1851,  that  the 
company  could  maintain  a,  bill  for  specific 
performance  of  a  contract  with  the  land- 
owner, without  proceeding  under  the  com- 
pulsory clauses  ef  their  act ;  that  as  soon  as 
the  company  had  given  notice,  the  relative 
situation  of  vendors  and  purchasers  was 
constituted;  that  where  the  amount  was 
fixed  by  an  award,  the  purchaser  would  have 
to  pay  interest  on  the  purchase  money,  and 
the  vendor  account  for  the  rents.  Regent's 
Canal  Co.  v.  Ware,  23  Beav.  575. 

In  Re  Pigott,  50  L.  J.  Ch.  N.  S.  679,  it 
was  said:  ''There  have  been  some  cases 
cited,  but  they  do  not  appear  to  me  to  have 
any  direct  bearing  on  the'  subject.  The 
cases  rather  assume  that  this  is  the  law 
than  decide  it;  but  there  is  certainly  one 
case  (Regent's  Canal  Co.  v.  Ware,  supra,) 
where  the  company  was  plaintiff,  and  the 
title  having  been  accepted  oefore  the  amount 
was  ascertained,  interest  was  given  by  the 
award.  The  cases,  as  I  said  before,  seem 
rather  to  assume  that  interest  is  payable. 
There  is  another,  before  Vice  Chancellor  Ba- 
con, where  he  adverted  to  the  fact  of  the  ver- 
dict of  the  jury  being  given,  and  he  held  in- 
terest to  rise  from  that  moment.  I  am  quite 
unable  to  understand  the  principle  on  wiiich 
that  case  proceeded.  I  am  not  embavrassed 
about  it,  because  I  have  no  verdict  of  a  jury 
to  deal  with  in  this  case;  but  I  am  free  to 
confess  that,  if  I  had  the  case  to  deal  with, 
I  should  liot  have  been  able  to  decide  it  oth- 
erwise than  I  have  decided  the  one  before 
me." 

Under  8  Vict.  chap.  18,  §  85,  making  £6 
per  cent  interest  payable  on  a  sum  recov- 
ered under  §  68,  for  neglecting  to  issue  the 
warrant  to  the  sheriff  within  twenty-one 
days  after  notice  that  the  proprietor  wishes 
to  have  compensation  settled  by  a  jury,  the 
company  failing  to  issue  the  warrant  in 
time  was  held  required  to  pay  the  amount 
claimed,  and  interest.  Re  Aberdare  R.  Co.  8 
Week.  Rep.  603. 

Where  a  municipal  corporation  had  lodged 
in  court  the  amount  awarded  by  an  arbitra- 
tor for  land  condemned  under  the  labourers 
and  artisans'  act  1875,  and  took  possession, 
and  the  owners  appealed,  and  a  verdict  of 
the  jury  increased  the  award,  it  was  held 
that  interest  should  be  allowed  from  the 
time  of  the  award.  Re  Shaw,  54  L.  J.  Ch. 
N.  S.  51. 

On  a  bill  for  specific  performance  and  for 
injunction  under  land  clauses  consolidation 
act  1845,  notice  of  the  intention  to  take 
plaintiff's  property  had  been  served.  The 
28  L.R.A.(N.S.) 


court  said:  "After  that  notice,  the  only 
thing  to  be  ascertained  was  the  amount  of 
the  purchase-money;  and  as  the  mode  of  as- 
certaining that  is  prescribed  by  the  statute, 
it  is,  in  contemplation  of  law,  certain,  al- 
though it  remains  to  be  ascertained." 
Walker  v.  Eastern  Counties  R.  Co.  6  Hare, 
594. 

Where,  in  eminent  domain  proceeding, 
the  railroad  company  paid  into  court  the 
sum  assessed  by  the  jury,  it  was  held  that 
the  court  had  no  jurisdiction  to  make  any 
order  as  to  interest  on  the  purchase  money, 
although  there  was  some  controversy  by  a 
judgment  creditor  and  mortgagee  as  to  the 
fund.  Re  Crystal  Palace  R.  Co.  1  Jur.  N.  S. 
995. 

Amd  under  railway  clauses  consolidation 
act  (Scotland)  1845,  and  land  clauses  con- 
solidation act  (Scotland)  1845,  it  was  held 
that  interest  would  not  be  allowed  where 
the  landowner  did  not  take  the  proper  and 
usual  mode  of  having  the  amount  of  pay- 
ment ascertained.  Caledonian  R.  Co.  v. 
Carmichael,  L.  R.  2  H.  L.  Sc.  App.  Cas.  56. 

h.  Admiralty  and  collision. 

Interest  will  be  allowed  from  the  date  of 
the  collision. 

Under  25  &  26  Vict.  chap.  63,  limiting 
the  liability  in  cases  of  collision  to  £8  a  ton 
of  the  ship's  tonnage,  it  was  held  that  the 
shipowners  were  liable  for  interest  on  that 
amount  from  the  date  of  the  collision. 
Smith  V.  Kirby,  L.  R.  1  Q.  B.  Div.  131. 

And  under  25  &  26  Vict.  chap.  63,  §  54, 
on  a  bill  to  determine  the  liability  for  col- 
lision at  sea,  it  was  held  that  interest  would 
be  allowed  on  the  damages  from  the  date  of 
collision.  Straker  v.  Hartland,  11  L.  T.  N. 
S.  622.  In  this  case  the  court  said:  "Sure- 
ly, if  the  debt  is  not  paid  on  that  day,  then 
interest  begins  to  run.  There  is  a  further 
difficulty:  that  this  is  a  question  of  tort, 
and  not  of  contract,  and  it  is  hard  to  see 
how  to  give  interest  for  a  tort;  but  if  you 
find  that  interest  has,  for  a  long  series  of 
years,  been  allowed  by  a  given  court  (and 
this  appears  to  be  the  result  of  the  research- 
es made  by  the  court  of  admiralty  in  the 
case  of  The  Amalia,  10  L.  T.  N.  S;  826), 
then  this  becomes  a  settled  rule  of  law,  and 
will  be  followed  by  this  court." 

Under  merchant  shipping  act  1854,  §  504, 
it  was  held  that  the  value  of  the  vessel  caus- 
ing such  collision  and  damage  to  person  or 
goods,  where  the  damage  to  the  person  was 
satisfied,  should  be  estimated  at  its  actual 
value.  Nixon  v.  Roberts,  4  L.  T.  N.  S.  679. 
The  court  said:  "As  to  the  interest,  an  in- 
quiry will  be  directed  as  to  whether  there 
was  any  freight  earned.  If  so,  interest  from 
the  time  when  the  freight  would  become 
due.  If  no  freight,  then  from  the  time  of 
collision." 

In  The  Kong  Magnus,  66  L.  T.  N.  S.  231, 
it  was  held  that  interest  should  be  allowed 
although  the  action  was  not  instituted  until 
twelve  years  after  the  collision.  It  was 
held  that  the  rule  in  admiralty  differed  from 
that  of  the  common  law.  The  rule  in  admir- 
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ally  is  on  the  ground  that  the  person  liable 
in  damages,  having  kept  in  his  pocket  the 
sum  of  money  which  ought  to  be  paid  to  the 
claimant,  ought  to  be  held  to  be  keeping  it 
for  the  person  to  whom  the  court  has  found 
it  payable. 

In  The  Dundee,  2  Hagg.  Adm.  137,  under 
53  G.  III.  chap.  159,  §  1,  providing  that  a 
shipowner  is  not  liable  for  loss  or  damage 
done  by  his  ship,  beyon.d  the  value  of  his 
ship,  appurtenances,  and  freight,  it  was 
held  that  interest  should  be  allowed  on  the 
amount  reported  by  the  registrar  and  mer- 
chants to  whom  it  had  been  referred,  and 
whose  report  included  interest.  The  court 
said  that  "if,  without  payment  of  interest, 
the  wrongdoer  could  retain  the  money  due 
to  the  sufferer,  he  might  apply  it  to  the 
purpose  of  an  unjust  and  persevering  litiga- 
tion." 

And  under  25  &  26  Vict.  chap.  63,  §  54, 
limiting  the  liability  of  the  owners  only  in 
respect  of  damages  to  ship,  goods,  or  mer- 
chandise, it  was  held  that  the  practice  un- 
der the  old  law,  which  decreed  a  restitutio 
in  integrum  by  the  wrongdoer  to  the  suffer- 
er, was  applied,  limited  by  the  statute,  and 
it  was  held  that  the  limited  amount  took 
the  place  of  the  restitutio  in  integra,  and 
there  was  no  reason  why  interest  should  not 
accrue   on   the   delay   to   pay   that   limited 
amount,  as  well  as  in  the  case  where  the 
amount  was  unlimited.     The  Northumbria, 
L.  R.  3  Adm.  &  Eccl.  6.     In  this  case  the 
prior  decisions  were  reviewed,  saying:    "The 
contention   is  that  interest  is  part  of  the 
damages,   and   that   therefore  the  court  is 
precluded  by  the  statute  from  giving  it»  in 
addition  to  the  statutory  limitation  oif  £8 
per  ton.     The  answer  to  this  contention  ap- 
pears  to  me  conclusive.     First,  if  it  were 
necessary,  I  should   be    inclined  to  dispute 
the  axiom;  but,  in  truth,  the  application  of  it 
is  at  variance  both  with  the  decided  cases 
In  the  court  of  chancery  as  well  as  in  the 
court  of  admiralty,  and  with  the  principle 
on  which  they  are  founded;  that  principle 
being,  that  the  lien  attaches  from  the  mo- 
ment  when   the   injury   has  been   inflicted. 
The  cases  are,  in  the  court  of  chancery,  Af- 
rican S.  S.  Co.  V.  Swanzy,  2  Kay  &  J.  660, 
decided  in  1856;  General  Iron  Screw  Collier 
Co.  V.  Schurmanns,  29  L.  J.  Ch.  N.  S.  877, 
decided  in  I860;  and  Nixon  v.  Roberts,  30 
t.    J.    Ch.    N.    S.    844,     decided     in    1861. 
All    these    cases    were    decided    upon    tlie 
provisions    of    the    merchant    shipping    act 
1854,  §   504;    and  I   think  it  was  well  re- 
nurked  by  Mr.  Clarkson,  that  the  legisla- 
ture,  when   it   passed   the  subsequent  mer- 
chant shipping  act  of  1862,  must  be  taken 
to  have  been  aware  of  these  decisions;  and 
hi  this  last  merchant  shipping  act  the  words 
of  the  former  act,  'shall  not  be  answerable 
for  damages,'  are  repeated,  without  any  pro- 
vision that  they  shall  not  be  deemed  to  in- 
clude interest.     Tlie   cases  under  this  last 
act  are  Strakcr  v.   Hartland,  34  L.  J.  Ch. 
N.  S.  122,  in  the  court  of  chancery,  decided 
in  1864;  and  The  Amalia,  34  L.  J.  Prob.  N. 
8.    2J,    in    the    court    of    admiralty,    the  I 
feeit  report  oi  which  appears  to  be  contained  ' 
iSL-R.A.(N.a)  « 


in  the  New  Reports.  (6  New  Reports,  164, 
note.)  In  all  the  cases  in  the  court  of  chan- 
cery it  is  to  be  observed  that  they  have 
avowedly  followed  the  practice  of  the  court 
of  admiralty.  I  arrive,  therefore,  with- 
out hesitation,  at  the  conclusion  that,  not- 
withstanding the  merchant  shipping* acts, 
some  interest  is  payable  on  the  limited 
amount.  I  entirely  agree  with  the  observa- 
tions of  Wood,  V.  C,  in  Straker  v.  Hart- 
land,  34  L.  J.  Ch.  N.  S.  123:  'It  was  quite 
clear  that  justice  required  that  a  debt  which 
was  due,  biit  the  payment  of  which  was  de- 
layed, should  carry  interest.*"  , 

o.  Trover  and  conversion. 

The  statute  authorizes  interest  in  trover 
or  trespass  de  bonis. 

Under  3  A  4  Wm.  IV.  chap.  42,  §  29,  au- 
thorizing a  jury  in  trover  or  trespass  de 
bonis  asportatis  to  give  damages  in  the  na- 
ture of  interest  in  addition  to  the  value  of 
the  goods  at  the  time  of  seizure,  and  21  &  22 
Vict.  chap.  27,  §  2,  Lord  Cairn's  act,  author* 
izing  courts  of  equity  in  injunctions  to  give 
damages,  which  power  was  vested  in  the 
high  court  by  §  16,  judicature  act  1873, 
which  was  not  affected  by  the  repeal  of  Lord 
Cairn's  act,  it  was  held,  in  an  action  by  the 
holders  of  bills  of  lading,  for  an  injunction 
against  the  master  of  the  vessels^  and  a 
claimant  of  cargoes,  to  prevent  the  delivery 
to  anyone  but  •  themselves,  that  the  proper 
measure  of  damages  would  be  interest  on 
the  amount  which  plaintiffs  had  been  pre- 
vented from  receiving  to  the  date  of  the 
judgment.  Dreyfus  v.  Peruvian  Guano  Co. 
L.  R.  42  Ch.  Div.  66.  In  this  case,  part  of. 
the  cargoes  was  put  in  the  hands  of  a  re- 
ceiver, and  plaintiff  deprived  of  possession, 
which  occasioned  plaintiff's  loss,  and  the 
rule  of  damages  in  trover  was  held  applica- 
ble. " 

In  Chitty  on  Pleadings,  7th  ed.  p.  412,  it 
was  said:  "Before  tlie  3  &  4  Wm.  IV.  chap. 
42,  §  29,  interest  was  recoverable  only  in 
a  few  cases  of  contract;  but  under  that  act 
a  jury  may  give  damages,  in  the  nature  of 
interest,  over  and  above  the  value  of  the 
goods  at  the  time  of  the  conversion  or  seiz- 
ure, in  all  actions  of  trover  or  trespass  de 
bonis  asportatis,  and  over  and  above  the 
money  recoverable  in  all  actions  on  policies 
of  assurance." 

In  Fisher  v.  Prince,  3  Burr.  1363,  it  was 
said:  "In  Trover  for  money  numbered,  or 
in  a  bagg.  The  court  have  ordered  it  to  be 
brought  in :  Yet  the  Jury  may  give  more  in 
Damage;  they  may  allow  interest,  (and  in 
some  Cases  they  ought.)" 

And  where  a  vessel  and  cargo  were 
bought  from  the  commander,  who  had  no 
power  of  sale,  it  was  held  that  the  purchaser 
was  liable  for  the  value,  with  interest  at  the 
rate  allowed  in  India  from  the  time  of  ob- 
taining the  property.  Elkins  v.  East  India 
Co.  1  P.  Wms.  396.  The  interest  in  India 
was  about  12  per  cent,  and  the  plaintiff 
had  rested  thirteen  years. 

In  Mercer  v.  Jones,  3  Campb.  477,  which 
was  an  action  of  trover  for  a  bill  of  ex- 
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change,  it  was  held  that  the  damages  were 
"the  amount  of  the  principal  and  interest 
due  upon  the  bills  of  exchange  at  the  time 
of  the  demand."  This  case  was  overruled  as 
to  the  time  of  estimating  value,  and  it  was 
held  that  the  jiiry  could  give  the  value  at 
the  time  of  conversion  or  any  subsequent 
time.  Greening  v.  Wilkinson,  1  Car.  &  F. 
625. 

But  an  action  to  compel  the  defendants  to 
account  for  the  profits  which  they  had  made 
out  of  wrongs  that  they  had  committed  in 
mining  coal  on  plaintiff's  land  was  held  to 
be  neither  trespass  nor  trover,  as  one  of 
the  defendants  had  died,  and  such  action 
would  have  abated,  and  did  not  entitle  to  in- 
terest under  3  &  4  Wm.  IV.,  chap.  42,  §  29, 
providing  for  interest  in  actions  of  trover  or 
trespass  de  bonis;  and  it  was  further  held 
that  laches  of  plaintiff  prevented  any  recov- 
ery of  interest.  Phillips  v.  Homfray,  61  L. 
J.  Ch.  N.  S.  210. 

d.  Cotntnofi  canriev, 

A  common  carrier,  having  lost  a  piece  of 
machinery  in  transit,  was  held  liable  in 
damages  for  the  amount  necessarily  expend- 
ed in  replacing  the  same,  and  the  freight, 
and  interest  upon  the  amount  for  the  time 
the  plaintiffs  were  delayed.  British  Colum- 
bia &  V.  L  Spar,  Lumber  &  Sawmill  Co.  v. 
Nettleship,  L.  R.  3  C.  P.  499. 

e.  Contract.' 

The  latest  case  holds  that  where  the 
amount  could  and  should  have  been  ascer- 
tained at  a  time  cel-tain,  interest  should  be 
.allowed: 

In  Mackintosh  v.  Great  Western  R.  Co.  4 
Giff.  683,  where,  by  a  contract,  a  sum  of 
money  was  payable  at  a  time  certain,  to  be 
ascertained  by  engineer's  certificates,  and 
the  amounts  were  disputed,  but  settled  by 
the  court,  it  was  held  that,  under  3  &  4  Wm. 
IV.  chap.  42,  interest  should  be  added.  The 
court  said:  "When  a  dispute  arises  as  to 
the  sum  payable  at  a  certain  time,  and  the 
proper  amount  ought,  according  to  the  con- 
tract, tp  have  been  ascertained  at  the  time 
which  was  certain,  the  result  of  the  litiga- 
tion being  to  settle  the  amount  which  was 
certainly  due  at  the  time,  certain  interest 
is  payable." 

In  Hill  v.  South  Staffordshire  R.  Co.  L. 
R.  18  £q.  154,  the  case  of  Mackintosh  v. 
Great  Western  R.  Co.  supra,  was  criticized, 
the  court  saying:  "The  Vice  Chancellor 
Stuart,  however,  did  not,  in  his  judgment 
as  to  interest,  refer  to  the  cases  which  I 
have  already  mentioned,  but  he  seems  to 
have  gone  on  some  earlier  authorities,  which, 
in  the  case  to  which  I  have  referred,  were 
reviewed  and  considered  to  be  no  longer  ap- 
plicable at  law.  ...  I  do  not  consider 
that  that  case  is  an  authority  in  favor  of  the 
plaintiffs  for  the  allowance  of  interest." 

In  Mildmay  v.  Methuen,  3  Drew.  91,  a  de- 
mand was  made  of  executors  to  pay  £10,- 
097  and  interest  on  a  contract  for  building, 
to  be  paid  within  six  months  after  an  archi- 
tect should  certify.  No  certificate  waa  made. 
2S  L.R.A.(N.S.) 


A  reference  was  made  by  the  vice  chancellor 
to  an  architect,  who  reported  a  deduction  of 
£1,500.  It  was  held  that  plaintiff  was  en- 
titled to  interest  from  the  date  of  his  de- 
mand and  notice,  under  3  &  4  Wm.  IV.  chap. 
42,  §  28,  providing  that  on  all  debts  or  sums 
certain  ^he  jury  may  allow  interest  from  the 
time  when  such  debts  were  payable,  if  pay- 
able by  a  written  instrument,  or,  if  other- 
wise payable,  from  the  time  of  demand  of 
payment  in  writing.  This  was  held  to  be  a 
sum  certain,  although  the  demand  exceeded 
the  allowance  by  £1,500. 

Mildmay  v.  Methuen  was  criticized  in 
Hill  V.  South  Staffordshire  R.  Co.  supra, 
the  court  saying  that  in  the  former  case 
there  was  a  demand  for  £10,000,  from  which 
a  deduction  of  £1,500  was  made  on  investi- 
gation of  the  accounts,  and  interest  was  al- 
lowed on  the  balance.  The  circumstances 
under  which  reference  was  made  to  an  ar- 
chitect to  ascertain  the  amount  are  not  set 
out  with  that  amount  of  detail  which  would 
make  the  decision  satisfactory,  and  "the  na- 
ture of  the  deduction  is  not  explained.  No 
authority  was  referred  to,  and  the  judgment 
of  the  vice  chancellor  is  not  a  very  full  one." 

In  an  action  by  a  contractor  who  was  to 
be  paid  monthly  on  engineer's  certificate, 
where  the  certificate  was  not  given,  it  was 
held  in  an  equitable  action  that  interest 
could  not  be  collected  under  3  &  4  Wm.  IV., 
chap.  42,  §  28,  providing  for  interest  on  a 
sum  certain,  or  where  there  is  a  written  de- 
mand for  interest.  Hill  v.  South  Stafford- 
shire R.  Co.  supra.  In  this  case  the  amount 
due  was  disputed.  It  was  claimed  that  the 
bala.nce  demanded  was  a  sum  certain.  It 
was'  held  that  §  29  did  not  apply,  as  that 
section  was  applicable  in  trespass  and  trover 
and  insurance.  The  court  said  that  if  §  28 
applied,  it  was  discretionary  with  a  jury 
to  allow  interest,  and  a  new  trial  would  not 
be  granted  for  not  allowing  interest. 

/.  Negligence. 

A  purchaser  of  a  leasehold  estate,  where 
the  title  failed  by  reason  of  a  prior  mort- 
gage, and  who  sued  his  attorney  for  dam- 
ages in  failing  to  discover  the  defects  in  the 
title,  and  who  was  liable  to  the  mortgagee 
for  mesne  profits,  was  held  entitled  to  have 
the  jury  instructed  "that  he  was  entitled  to 
interest  or  to  rent,  and  that  the  damages 
should  be  increased  by  that  amount."  Al- 
len V.  Clark,  7  L.  T.  N.  S.  781.  This  action 
was  for  the  purchase  money  and  costs  of 
ejectment. 

g.  Injunction, 

On  the  dissolution  of  an  injunction  re- 
straining the  payment  of  money,  it  was  held 
that  the  damages  would  be  interest  at  5  per 
cent  during  the  delay,  minus  any  interest 
the  party  might  have  made.  Graham  ▼. 
Campbell,  L.  R.  7  Ch.  Div.  490. 

h.  Waste. 

In  an  action  by  the  tenant  in  tail  after 
taking  possession^  against  the  estate  of  th* 
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life  tenant,  for  waste,  it  was  held  that  the 
personal  estate  of  the  late  duke  was  liable 
to  account  to  his  son  for  all  the  beneficial 
profits  which  he  received  from  those  acts  of 
dilapidation,  with  interest  at  £4  per  cent 
from  the  time  of  his  death.  Leeds  v.  Am- 
herst, 14  Sim.  357. 

Cases  involving  interest  on  actions  of  cov- 
enant or  on  contracts  for  the  sale  of  real 
estate  are  not  intended  to  be  included  in 
this  note. 

L    T. 


ARKANSAS    SUPREME  COURT. 

ST.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN  RAILWAY   COMPANY,   Appt., 

CHARLES  e!  NEWMAN. 

(—  Ark.  — ,  127  S.  W.  735.) 

Neslisence  —  property  unsafe  for  cat- 
tle —  duty. 

A  railroad  company  which  permits  a  leaky 
oil  car  to  stand  near  where  cattle  are  right- 
ly accustomed  to  graze  along  &  highway  and 
its  un fenced  track,  so  that  the  oil  forms 
pools,  the  drinking  of  which  will  be  inju- 
rious to  the  cattle,  is  bound  to  guard  the 
pools,  or  drive  away  cattle  which  it  sees 
drinking  the  oil. 

(April  11,  1910.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  White  County 
attirming  a  judgment  of  a  Justice  of  the 
Peace  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death  of 
a  cow  which  was  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  E.  Hemingway,  E.  B.  Kins- 
worthy,  and  James  H.  Stevenson,  for 
appellant: 

The  acts  alleged  and  relied  upon  by  the 
plaintiff,  as  constituting  negligence,  did  not^ 
in  law,  amount  to  such,  and  were  not  done 
in  violation  of  any  duty  which  the  defend- 
ant owed  to  the  plaintiff. 

Morrison  y.  Cornelius,  63  N.  C.  346;  Hess 
V.  Lupton,  7  Ohio  pt.  1  p.  216;  Little  Rock 
&  Ft.  S.  R.  Co.  V.  Finley,  37  Ark.  662;  Kan- 
sas City,  S.  &  M.  R.  Co.  v.  Kirksey,  48  Ark. 
366,  3  S.  W.  190. 

The  leaving  of  the  leaky  cars  at  Judsonia 
is  not  shown  to  have  been  the  proximate 
cause  of  the  death  of  the  cow. 

Ingham,  Animals,  §§  42,  47,  pp.  121,  147; 
Fennell  v.  Seguin  Street  R.  Co.  70  Tex.  670, 
8  S.  W.  486;  Herold  v.  Meyers,  20  Iowa, 
378;  Bush  v.  Brainard,  1  Cow.  78,  13  Am. 
Dec.  513;  Hess  v.  Lupton,  7  Ohio,  pt.  1,  p. 
216;  Henry  v.  Dennis,  93  Ind.  452,  47  Am. 
Rep.  378;  Ferguson  v.  Miami  Powder  Co.  9 


N€^te. -^  ItiaJHlity  of  railroad  company 
for  attracting  animals  running  at 
large,  to  its  premises,  hy  allowing 
freight  or  tpaste  attractive  to  live 
stock  to  remain  exposed  thereon. 

This  note  is  confined  to  cases  where  the 
question  considered  was  the  negligence  of 
the  railroad  in  allowing  substances  attrac- 
tive to  animals  to  remain  exposed  upon  its 
premises,  and  it  does  not  include  cases  pass- 
ing upon  the  question  of  its  negligence  in 
managing  or  operating  its  trains. 

Where  a  railroad  negligently  permits  sub- 
stances calculated  to  attract  animals,  to  re- 
main upon  their  premises,  they  are  liable 
for  injury  resulting  to  animals  running  at 
krge. 

Thus,  where  salt,  in  some  manner  not  ap- 
pearing, gets  upon  a  railroad  track  near  a 
depot  platform,  early  in  the  morning  of  the 
day  previous  to  that  on  which  a  horse  which 
was  attracted  thereby  was  killed,  and  rail- 
road employees  could  have  discovered  that 
stock  had  been  licking  the  salt,  the  railroad 
is  liable.  Brovim  v.  Hannibal  &  St.  J.  R.  Co. 
27  Mo.  App.  394. 

And  where  stock  is  attracted  upon  a  rail- 
road track  in  front  of  the  company's  ware- 
house, by  dripping  of  molasses  from  cars, 
and  there  killed  by  its  train,  the  road  is 
liable.  Page  v.  North  Carolina  R.  Co.  71 
X.  C.  222. 

So,  a  railroad  which  permits  cotton  seed 
to  accumulate  on  or  about  its  track  must 
28  L.R.A.(N.S.) 


exercise  reasonable  care  to  prevent  injury  to 
stock  attracted  thereby,  and  the  burden  is 
upon  it,  in  an  action  to  recover  the  value 
of  stock  killed  by  its  trains,  to  overcome  the 
prima  facie  case  made  by  showing  a  killing 
of  the  stock.  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Dick,  52  Ark.  402,  20  Am.  St.  Rep.  190,  12 
S.  W.  786. 

And  where  a  railway,  for  more  than  a 
year,  permits  brine  and  other  rubbish  com- 
ing from  a  refrigerator  situated  near  its 
track,  and  owned  by  third  persons,  to  drain 
upon  its  premises  near  its  track,  with  knowl- 
edge that  it  attracts  stock,  and  that  several 
cattle  have  been  killed  at  that  point,  it  is 
liable  for  the  killing  of  a  cow  which  was 
struck  by  its  cars.  Morrow  v.  Hannibal  & 
St.  J.  R.  Co.  29  Mo.  App.  432. 

But  where  the  matter  which  attracts  the 
animals  is  under  the  control  of  a  third  per- 
son, the  railroad  is  not  rendered  liable  by 
its  presence. 

Thus,  it  is  not  liable  for  the  killing  of  a 
cow  attracted  by  barrels  of  salt  left  open  and 
exposed  in  a  warehouse  on  its  right  of  way, 
where  the  warehouse  was  not  owned  by  it, 
and  the  salt  was  stored  there  by  the  rail- 
road's agent  personally,  as  a  merchant,  and 
not  as  agent  for  the  railroad.  Whitesides 
V.  St.  Louis,  K.  &  N.  W.  R.  Co.  58  Mo.  App. 
665;  Burger  v.  St.  Louis,  K.  &  N.  W.  R.  Co. 
123  Mo.  679,  27  S.  W.  393. 

And  where  a  railroad  leases  a  part  of  its 
right  of  way  for  use  as  an  elevator,  it  is 
not  liable  for  the  killing  of  a  cow  which 
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Ohio  C.  C.  445;  Morrison  ▼.  Cornelius,  63  N. 
C.  346;  Oilman  v.  Noyes,  67  N.  H.  627 ;  Dur- 
ham V.  Musselman,  2  Blackf.  96,  18  Am. 
Dec.  133. 

Mr.  P.  B.  Andrews  also  for  appellant. 

Messrs.  S.  Brundidge,  Jr.,  and  H.  Neel- 
ly,  for  appellee: 

defendant  was  bound  to  either  guard  the 

pools,  or  drive  the  cattle  away. 

Jones  V.  Nichols,  46  Ark.  207,  65  Am.  Rep. 
676. 

Frauenthal,  J.,  delivered  the  opinion 
of  the  court: 

One  of  appellant's  freight  trains  was 
wrecked-  at  Bald  Knob,  and  several  tank 
cars  containing  raw  cotton  seed  oil  were 
damaged  to  such  an  extent  that  they  leaked. 
These  tank  cars  were  hauled  to  Judsonia, 
Arkansas,  and  left  there  for  several  days, 
during  which  time  the  oil  ran  out  of  them 
in  a  steady  flow.  The  cars  were  first  placed 
near  a  road  crossing,  and  later  a  short  dis- 
tance therefrom,  and  the  oil  ran  down  into 
the  ditches  by  the  sides  of  the  track  and 
road,  and  stood  in  great  pools  in  these  ditch- 
es and  in  the  road.  The  grounds  on  which 
the  cars  were  placed  were  un inclosed,  and 
cattle  were  accustomed  to  pass  over  them  at 
will,  and  there  graze  at  times.  A  number  of 
cattle  drank  of  this  oil,  and  from  twenty  to 
twenty-five  head  of  them  died  therefrom, 
amongst  which  was  a  cow  owned  by  the  ap- 
pellee. The  oil  gave  forth  a  great  stench, 
and  some  of  the  owners  who  saw  their  cattle 
drinking  it  drove  them  away,  because  they 
feared  they  would  be  injured  by  the  oil. 
The  appellant  made  no  effort  to  guard  the 
cattle  .from  the  oil,  or  to  drive  them  away. 
The  plaintiff  did  not  see  his  cow  drinking 
the  oil,  or  know  of  it  until  sometime  after- 
wards. He  sued  the  appellant,  and  recov- 
ered judgment  for  the  value  of  his  cow,  and 


this  appeal  is  brought  to  reverse  that  judg- 
ment. 

It  is  urged  by  counsel  for  appellant  that, 
under  the  evidence  in  this  case,  it  owed  no 
duty  to  appellee,  and  therefore  was  guilty 
of  no  act  of  negligence  for  which  appellee 
would  be  entitled  to  a  cause  of  action,  and 
that,  if  the  appellant  was  guilty  of  any 
negligence,  it  was  not  the  proximate  cause 
of  the  injury,  and,  on  this  account,  the  ap- 
pellee is  not  entitled  to  recover  for  the  desth 
of  the  cow.  The  liability  of  the  appellant 
for  the  death  of  the  cow  depends  upon  the 
right  of  appellee  to  permit  his  cow  to  range 
at  large,  and  the  effect  that  the  act  of  ap- 
pellant had  in  permitting  the  oil  to  run  in 
the  ditches  at  an  uninclosed  place  near  a 
public  road,  and  in  thus  attracting  the  cow 
to  drink,  the  oil  which  caused  its  death.  Xhe 
common  law  made  it  the  duty  of  the  owner 
of  domestic  animals  to  keep  them  upon  bis 
own  land,  and,  if  he  failed  in  that  duty, 
and  permitted  them  to  stray  upon  the  land 
of  another,  though  uninclosed,  he  was 
chargeable  with  a  trespass.  But  such  a  doc- 
trine is  not  recognized  in  this  state.  The 
stock  owner  in  'this  state  is  not  accountable 
as  a  trespasser  for  permitting  his  stock  to 
stray  upon  the  open  premises  of  another. 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Finlev,  37 
Ark.  662.  The  owner  of  domestic  animals 
is  therefore  guilty  of  no  violation  of  duty  or 
of  any  act  of  negligence  in  permitting  his 
cattle  to  run  at  large  on  such  uninclosed 
lands  of  another.  On  the  other  hand,  the 
owner  of  the  land  is  not  required  to  fence 
out  the  stock,  and  ordinarily  owes  no  duty 
to  one  who  thus  suffers  his  stock  to  stray 
upon  his  land.  He  has  the  right  to  use  his 
own  property  as  he  may  see  fit,  but  in  that 
use  he  has  no  right  to  do  a  negligent  act 
which  will  result  in  an  injury  to  another. 
His  liability  arises  in  the  use  of  his  prem- 


was  attracted  by  cobs  and  corn  which  the 
lessees  allowed  to  accumulate.  Oilliland  v. 
Chicago  &  A.  R.  Co.  19  Mo.  App.  411. 

And  the  proper  use  of  salt  to  free  its 
switches  from  ice  and  snow,  in  order  to  en- 
able it  to  manage  and  handle  its  trains, 
does  not  render  a  railroad  liable  for  the 
killing  of  stock  which  is  attracted  thereby. 
Kirk  v.  Norfolk  &  W.  R.  Co.  41  W.  Va.  72*2, 
32  L.R.A.  416,  56  Am.  St.  Rep.  899,  24  S.  E. 
639;  Louisville,  N.  0.  &  T.  R.  Co.  v.  Phil- 
lips  (Miss.)   12  So.  825. 

In  Schooling  v.  St.  Louis,  K.  C.  &  N.  R. 
Co.  75  Mo.  618,  where  there  was  no  evidence 
that  plaintiff's  cow  which  had  been  killed 
was  enticed  to  the  defendant's  track  by  hay 
loaded  on  cars,  the  court  said  that  negli- 
gence could  not  be  imputed  to  the  railroad 
for  receiving  the  hay  and  loading  it  on  its 
cars,  when  they  were  despatched  within  a 
reasonable  time.  But  it  was  stated  that,  if 
the  evidence  had  showed  that  the  cow  had 
i(j  L.R.A.(N.S.) 


been  killed  at  the  place  where  the  hay  was 
loaded,  and  that  the  car  had  been  left  stand- 
ing an  unreasonable  length  of  time,  recovery 
might  have  been  had;  and  it  was  also  im- 
plied that,  if  the  hay  had  been  negligently 
loaded  so  as  to  scatter  it  on  the  track,  and 
it  had  been  negligently  left  there,  and  cattle 
had  thereby  been  attracted  to  it  and  killed, 
the  railroad  would  have  been  liable. 

In  Harlan  v.  Wabash,  St.  L.  &  P.  R.  Co.  18 
Mo.  App.  483,  where  an  action  was  brought 
to  recover  the  value  of  a  cow  killed  by  rail- 
way cars,  it  was  held  that  the  railroad  was 
not  negligent  in  leaving  a  car  which  was 
loaded  with  hay  in  the  afternoon  on  a  side 
track  during  the  following  night. 

It  has  been  held  that  the  fact  that  the 
owner  of  the  horse  turned  it  out  knowing 
that  there  was  salt  on  the  track,  and  that  it 
was  attracting  animals,  does  not  render  him 
guilty  of  contributory  negligence.  Brown 
V.  Hannibal  k  St.  J.  R.  Co.  27  Mo.  App.  394. 
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ises,  when  he  fails  to  observe,  for  the  protec- 
tion of  the  property  of  another,  that  degree 
of  care  and  precaution  which  the  circum- 
stances demand,  whereby  an  injury  results 
to  such  other  person's  property.  He  does 
owe  therefore  to  the  owner  of  straying 
stock  the  duty  to  refrain  from  attracting 
or  drawing  to  a  dangerous  object  or  sub- 
stance which  he  has  placed  upon  his  land 
such  stock.  Such  act  becomes  one  of  negli- 
gence whereby,  if  injury  results  to  another, 
a  liability  is  incurred.  The  landowner  has 
no  right  to  thus  actively  draw  into  peril 
straying  stock.  He  may  not  be  under  any 
duty  to  guard  the  stock  from  the  dangers 
to  which  they  ordinarily  might  be  exposed, 
but  if  he  places  on  his  land  a  dangerous  sub- 
stance which  would  attract  passing  animals, 
and  thereby  the  animals  are  injured,  if  the 
injury  is  the  natural  and  probable  result 
of  the  act,  which  a  prudent  man  would  have 
foreseen,  then  the  landowner  is  liable  for  the 
injury  resulting  therefrom.  Kansas  City,  S. 
4  M.  R.  Co.  V.  Kirksey,  48  Ark.  360,  3  S.  W. 
190;  Ingham,  Animals,  p.  153;  St.  Louis,  I. 
M.  k  S.  R.  Co.  V.  Ferguson,  57  Ark.  17,  18 
L.R.A.  110,  38  Am.  St.  Rep.  217,  20  S.  W. 
545. 

Thus,  in  the  case  of  Crafton  ▼.  Hannibal 
t  St.  J.  R.  Co.  55  Mo.  580,  some  salt  was 
spilled  at  a  depot  while  the  employees  were 
unloading  it,  and  afterwards  a  cow  was  at- 
tracted to  the  place  by  the  salt,  and  killed 
by  the  cars,  and  it  was  held  that  it  was  an 
act  of  negligence  to  leave  the  salt  on  the 
track.  Page  v.  North  Carolina  R.  Co.  71  N. 
C.  223.  In  the  case  of  Henry  v.  Dennis,  93 
Ind.  452,  47  Am.  Rep.  378,  the  defendant 
placed  and  left  exposed  an  open  barrel  of  fish 
brine  upon  a  public  street  where  the  plain- 
tiff's cow  was  lawfully  running  at  large,  and 
the  cow  ate  and  drank  of  the  fish  brine,  and 
was  thereby  poisoned.  It  was  held  that  the 
defendant  was  guilty  of  an  actionable  wrong. 
See  also  Young  v.  Harvey,  16  Ind.  314.  But 
we  think  that  the  doctrine  announced  in 
the  ease  of  Jones  v.  Nichols,  46  Ark.  207.  55 
Am.  Rep.  575,  is  decisive  of  this  case.  In 
that  case  the  appellants  were  the  owners  of 
a  cotton  gin,  and,  in  an  open  space  under 
the  building,  a  pit  was  dug  for  their  cotton 
press.  The  appellee's  cow  fell  into  the  pit, 
and  was  killed.  In  that  case  the  court  said : 
"The  pit  which  the  appellants  dug,  and  in- 
to which  the  cow  fell  in  the  nighttime,  was 
close  to  the  highway.  It  was  un  inclosed, 
and  was  without  signal  of  warning  or  pro- 
tection. Moreover,  cotton  seed  and  corn  had 
been  left  by  the  appellants  scattered  in  the 
neighborhood  of  it,  so  that,  in  the  language 
of  one  of  the  witnesses,  it  was  not  only  a 
stock  trap,  but  was  actually  baited  for  the 
game.  The  court  instructed  the  jury,  in  ef- 
fecty  that,  if  they  should  find  such  a  state 
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of  facts  from  the  proof,  the  appellants  were 
guilty  of  negligence  which  would  render 
them  liable  for  the  injury  done.  This  prop- 
osition cannot  be  controverted." 

In  the  case  at  bar  the  appellant  placed,  in 
an  open  space  on  its  land,  its  cars  from 
which  the  oil  leaked  until  it  filled  the 
ditches  along  the  roadside.  Here,  the  do- 
mestic animals  of  the  townspeople  were  ac- 
customed to  stray  and  graze,  and  they  were 
attracted  to  the  pools  of  oil,  and  drank  of 
it.  This  the  employees  of  appellant  saw  and 
permitted  for  some  days;  and,  although  they 
saw  that  the  owners  of  some  of  the  animals, 
seeing  this,  drove  them  away,  because  they 
feared  the  oil  would  kill  them,  the  appel- 
lant's employees  made  no  effort  to  guard  the 
cattle  from  the  danger,  or  to  drive  away  the 
animals  of  the  other  owners,  but  permitted 
them  to  drink  the  oil,  amongst  which  was 
this  cow  of  appellee's.  The  oil  was  a  poison 
to  the  cattle  when  drunk  in  the  quantities 
as  was  done  by  them;  and  appellee's  cow 
was  killed  by  the  oil  which  it  thus  drank. 
Under  these  circumstances,  we  think  that 
the  appellant  was  guilty  of  negligence  which 
rendered  it  liable  for  the  death  of  the  cow. 

The  instructions  given  by  the  court  were 
in  accord  with  this  view  of  the  case,  and  we 
find  no  error  in  the  rulings  of  the  court 
upon  any  of  the  declarations  of  law  given 
or  refused. 

The  judgment  is  affirmed. 


liOIJISIAXA  SUPREMS  COURT. 

ALEXANDER  J.  CARRICK,  Appt, 

V. 

JACOB  JOACHIM. 

(—  La.  — ,  62  So.  173.)* 

Slander  —  Tlliflcation  —  right  to  dam- 
agres. 

Where  one  man  (and  he  much  the  heavier 
of  the  two),  without  provocation,  assaults 
another  upon  the  street,  and,  in  a  voice 
which  is  heard  half  a  square  away,  applies 
to  him  the  vilest  epithets  in  the  English 
language,  the  injured  party  ought  not  to 
be  denied  such  compensation  for  the  wrong 
done  him  as  money  can  afford. 

(April  11,  1910.) 

Headnote  by  Monboe,  J. 

Note.  .^  lAbel  and   slander;    applying 
vile  epithets  to  man. 

The  question  of  slander  and  libel  in  char- 
ging woman  with  unchastity  is  treated  in 
the  note  to  Battles  v.  Tyson,  24  LJI.A. 
(N.S.)    577. 

On  the  actionable  character  of  epithets 
that  impute   immorality  to   a  woman,  sea 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans,  Division  B,  in  defendant's  favor 
in  an  action  brought  to  recover  damages  for 
alleged  assault  and  slander.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  J.  Peters,  for  appellant: 

A  plaintiff  who  makes  out  a  case  of  slan- 
der and  abuse  is  entitled  to  substantial  re- 
dress. 

Simpson  v.  Robinson,  104  La.  180,  28  So. 
908. 
*     Mr.  Meyer  S.  Drelfus  for  appellee. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  demands  damages  for  injuries  al- 
leged to  have  been  sustained  by  reason  of 
the  fact  that  defendant,  on  the  morning  of 


September  13,  1908,  repeatedly  applied  to 
him  vile  epithets  and  struck  him,  all  on  the 
public  street  and  in  the  presence  of  third 
persons. 

Defendant  pleaded  the  general  denial,  and 
added  a  reoonventional  demand,  which  lat- 
ter has  since  been  abandoned.  The  suit 
was  dismissed  by  the  trial  judge,  and  plain- 
tiff has  appealed. 

The  case,  disclosed  by  the  testimony  in 
the  record,  is  as  follows:  Defendant  is 
about  forty-five  years  old  and  weighs  over 
200  pounds;  he  is,  or  was,  engaged  in  the 
business  of  putting  up  electrical  fixtures; 
and,  having  married  plaintiff's  sister,  took 
plaintiff  into  his  shop  and  kept  him,  off 
and  on  for  some  twelve  or  thirteen  years, 
until. he  was  about  twenty-four  years  of  age. 
During  that  period  he  sold  plaintiff  a  house, 


the  note  to  Feast  v.  Auer,  4  L.R.A.  (N.S.) 
560. 

This  note  is  confined  to  the  use  of  those 
gross  and  vile  epithets  which  inveigh  against 
a  man's  genealogy,  or  which  impute  im- 
morality to  him  personally.  This,  of  course, 
means  that  cases  turning  upon  the  use  of 
such  words  as  "thief,"  "  crook,"  or  "scoun- 
drel" are  not  included. 

Not  many  cases  have  been  found  in  which 
the  question  of  the  application  of  such  epi- 
thets to  a  man  has  been  considered.  What 
judicial  utterances  there  are  on  the  ques- 
tion incline  to  the  view  that  there  is  no 
right  of  action  for  the  use  of  epithets,  how- 
•ever  vile,  unless  it  appears  that  there  was 
an  intention  to  make  a  charge  against  the 
plaintiff,  which,  if  made  in  language  in  it- 
self unobjectionable,  would  have  been  de- 
famatory. Indeed,  it  has  been  said  that  one 
who  utters  contumelious  epithets  does  so  in 
a  state  of  mental  excitement  which  nega- 
tives any  intention  to  make  a  defamatory 
cliarge. 

Thus,  in  Robertson  v.  Edelstein,  104  Wis. 
440,  80  N.  W.  724,  the  court  said  generally 
concerning  the  use  of  the  words  "son  of 
a  bitch,"  which,  in  that  case,  were  applied 
to  a  woman,  that  such  epithets  are  of  that 
unreasonable,  inaccurate,  and  unmeaning 
character  which  are  usually  found  in  a  ver- 
bal assault  made  with  the  purpose  of  in- 
sulting the  person  addressed,  and  without 
the  purpose  of  making  any  specific  charge, 
and  of  evincing  the  exasperation  and  con- 
tempt of  the  person  speaking.  The  court 
continued:  "The  whole  manner  and  mat- 
ter of  the  assault  must,  to  the  ordinary 
hearer,  negative  the  idea  that  defendant 
meant  to  charge  anything  specific,  or  had 
any  meaning  or  purpose  other  than  to  give 
vent  to  his  own  anger  and  to  affront  and 
hurt  the  feelings  of  the  plaintiff.  Exuber- 
ance of  invective  and  meaningless  epithet 
has  often  been  recognized  as  cogent  to  refute 
a  slanderous  meaning  in  some  of  the  words, 
which,  if  used  deliberately  and  alone,  would 
clearly  charge  crime.  It  evinces  a  heat  of 
passion  in  some  measure,  at  least,  iucon- 
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sistent  with    definiteness    of  meaning  and 
choice  of  expressions." 

The  words,  "you  are  a  God  damned,  lying, 
thieving  son  of  a  bitch,"  were  held  upon  de- 
murrer, in  Reynolds  v.  Ross,  42  Ind.  387,  to 
be  actionable  because  of  the  presence  of  the 
word  "thieving,"  which  charged  the  offense 
of  stealing.  Similar  words  were  held  in 
Bridgnian  v.  Armer,  57  Mo.  App.  628,  not  to 
be  actionable,  in  the  absence  of  a  showing 
that  they  were  not  intended  as  mere  abuse, 
but  as  a  charge  that  the  plaintiff  was  a 
thief.  Language  embracing  such  epithet 
lias  also  been  held  not  actionable,  the  courts 
laying  little  or  no  stress  upon  the  use  of 
the  epithet.  Such  a  case  is  Curtis  v.  Ise- 
man  (Ky.)  127  S.  W.  150,  where,  in  addi- 
tion to  such  epithet,  the  defendant  said: 
"I'll  learn  you  how  to  steal  a  buggy  whip. 
The  same  is  true  of  the  case  of  Johnson  v. 
Brown,  4  Cranch,  C.  C.  235,  Fed.  Cas.  No. 
7,375,  where  such  epithet  was  applied  to  a 
white  man,  together  with  the  words,  "yellow 
negro,  villian,  and  liar." 

Stating  that  one  is  a  loafer  and  a  pimp 
was  held  in  Flatow  v.  Von  Bremsen,  19  N. 
Y.  Civ.  Proc.  Rep.  125,  11  N.  Y.  Supp.  680, 
not  to  be  actionable  peruse. 

And  it  was  held  in  Baxter  v,  Mohr,  37 
Misc.  833,  76  N.  Y.  Supp.  982,  that  to  call 
another  a  dirty  drunken  cur  was  not  to  im- 
pute moral  turpitude,  which  is  an  element 
of  actionability  per  se. 

It  was  held  in  Robbins  v.  Treadway,  2  J. 
J.  Marsh.  540,  19  Am.  Dec.  152,  where  the 
exact  language  employed  did  not  appear, 
that  opprobious  epithets  were  not  action- 
able. 

The  Ohio  court  held  in  Melvin  v.  Weiant, 
36  Ohio  St.  184,  38  Am.  Rep.  572,  that  words 
of  the  most  gross  and  scandalous  character, 
imputing  to  another  an  act  of  sodomy,  were 
not  actionable  without  a  showing  of  special 
damage,  sodomy  not  having  been  declared 
a  crime  in  that  state. 

The  word  "whoremaster"  has  been  held, 
when  applied  to  a  married  man,  to  impute 
the  crime  of  adultery,  and  to  be  actionable 
per  ,8e,    Georgia  v.  Kepford,  45  Iowa«  48. 
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and  for  the  price  plaintiff  gave  a  note  which 
was  to  mature  on  September  15,  1908;  but 
there  was  a  verbal  agreement  between  them 
that  plaintiff  was  to  pay  it  in  instalments 
of  $3  a  week,  and  those  payments  were  made 
at  defendant's  shop,  so  long  as  plaintiff 
worked  there.  Plaintiff,  however,  left  de- 
fendant's employ  about  April,  1908,  after 
which  the  payments  were  made  generally  at 
defendant's  house,  every  Sunday.  On  Sun- 
day September  6,  1908,  he  failed  to  make 
the  payment  due  that  day,  and  on  Sunday 
September  13th,  he  called  with  $6  to  make 
both  payments.  Defendant  happened,  at  the 
moment  (say,  between  9:30  o'clock  and 
11:30  o'clock  in  the  morning),  to  be  stand- 
ing at  the  corner,  near  by,  talking  to  a  friend 
who  called  his  attention  to  the  fact  that' 
plaintiff  was  at  his  gate.  •  He  walked  to  the 
gate,  and  plaintiff  handed  him  the  $6  fold- 
ed in  a  receipt  which  was  prepared  for  his 
signature.  According  to  his  own  testimony 
(which,  in  that  respect,  does  not  materially 
differ  from  that  of  plaintiff),  he  said  to 
plaintiff:  "It  is  a  fine  name  you  have  made 
for  yourself ;  your  note  was  due  on  the  1 5th, 
and  I  want  you  to  take  it  up."  Plaintiff 
replied:  "That  was  not  the  agreement  you 
ma(!e  with  me  verbally."  Defendant,  by 
way  of  rejoinder,  said:  "That  is  the  agree- 
ment now."  Or  (as  he  testifies)  :  "Agree- 
ment or  no  agreement,  I  don't  want  to  have 
a  d—  thing  to  do  with  you  any  more;  I  am 
done  with  you  forever," — ^which  was  fol- 
lowed by  a  vile  epithet  and  a  blow,  from  the 
force  of  which,  or  in  the  effort  to  escape 
which,  plaintiff  stumbled  and  fell,  and,  in 
attempting  to  recover  himself,  was  struck 
again,  and  defendant  then  made  towards 
him  with  a  piece  of  a  shrub  or  young  tree 
which  plaintiff  had  broken  in  falling,  and 
plaintiff  went  to  the  other  side  of  the  street 
and  got  out  of  his  way.  A  little  later  plain- 
tiff returned  to  get  his  receipt,  which  de- 
fendant gave  him,  and  plaintiff  then  walked 
off,  but,  as  it  appears,  turned  his  head  and 
looked  back,  when  defendant  again,  as  he 
had  several  times  before,  applied  vile  epi- 
thets to  him,  and  told  him  not  to  look  back. 
Defendant's  version  of  the  matter  is  that, 
when  he  told  plaintiff  that  he  wanted  him 
to  pay  his  note  on  the  15tb,  whether  it  had 
been  previously  so  agreed  or  not,  plaintiff 
struck  at  and  applied  an  epithet  to  him,  and 
tliat  it  was  then  that  he  struck  him, — ^admit- 
«  ting  that  he  struck  plaintiff  twice, — and  that 
he  once  used  an  epithet  attributed  to  him. 
His  version  is  overborne  by  the  testimony  of 
four  witnesses  who  saw  him  striking  plain- 
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tiff,  and  heard  him  repeatedly  using  lan- 
guage towards  plaintiff  which  is  not  general- 
ly heard  in  polite  society,  but  which,  on  that 
occasion,  was  heard  by  witnesses  who  were 
as  much  as  175  feet  distant.  Several  wit- 
nesses were  introduced  <fa  behalf  of  defend- 
ant, who  testified  to  some  things  that  had 
happened  while  plaintiff  was  in  defendant's 
employ, — going  back  as  much  as  three  years. 
Other  witnesses  testified  that  plaintiff  had 
said  things  about  defendant  which  they  had 
repeated  to  him;  but  as  defendant  himself 
does  not  attempt  to  justify  his  assault  and 
bad  language  by  saying  that  those  were  the 
things  which  irritated  him,  and  as  plaintiff 
had  been  calling  at  his  house  and  paying 
him  $3  every  Sunday  for  six  months  or 
more,  the  cause  of  his  sudden  outbreak  re- 
mains unexplained. 

In  such  cases,  the  injured  party  can 
choose  between  submitting  to  a  wrong,  re- 
senting it  by  force  and  violence,  resorting 
to  a  criminal  prosecution,  or,  as  plaintiff 
has  done,  appealing  to  a  civil  court  for  re- 
dress. 

If,  in  pursuing  such  course,  he  should  ob- 
tain no  redress,  he  might  very  well  conclude 
that  the  law  expects  him  to  redress  his  own 
grievances  in  his  own  way.  Whilst,  there- 
fore, we  agree  with  our  learned  brother 
of  the  district  court  that,  in  the  case  of  an 
ordinary  street  brawl  in  which  the  parties 
are  equally  to  blame,  neither  should  be  al- 
lowed to  recover  damages,  we  are  decidedly 
of  the  opinion  that  where,  as  in  this  case,  one 
man  (and  he  mueh  the  heavier  of  the  two), 
without  provocation,  assaults  another  upon 
the  street,  and  applies  to  him,  in  a  tone 
that  can  be  heard  more  than  half  a  square 
away,  the  vilest  epithets  in  the  English 
language,  the  injured  party  ought  not  to  be 
denied  such  compensation  for  the  wrong 
done  him  as  money  can  afford.  Plaintiff  is 
not  shown  to  have  suffered  physically  from 
the  blows  received  by  him,  but  he  is  entitled 
to  damages  for  the  indignity  and  for  the 
slander,  and  we  fix  the  amount  at  $300.  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  that  there  now  be  judg- 
ment in  favor  of  plaintiff,  Alexander  J.  Car- 
rick,  and  against  the  defendant,  Jacob  Joa- 
chim, in  the  sum  of  $300,  with  legal  interest 
thereon  from  the  date  at  which  this  judg- 
ment shall  become  final  until  paid,  together 
with  all  costs. 

Provosty,  J.,  thinks  the  judgment  should 
be  for  $500  at  least. 
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ABIZONA  supreme:  COURT. 

JOHN  CONCHIN,  Appt., 

V. 

EL    PASO    &    SOUTHWESTERN    RAIL- 
ROAD COMPANY. 

(—  Ari*.  — ,  108  Pac.  260.) 

Master  —  watchman  —  liability  for  acts. 

1.  A  person  employed  to  watch  premises 
and  turn  over  to  a  police  officer  any  person 
whom  he  believes  to  be  committing  a  crime 
against  the  property  acts  within  the  scope 
of  his  employment  in  firing  at  a  fleeing  tres- 
passer to  compel  him  to  halt. 

Same -»  wanton  Injury. 

2.  A  watchman  is  guilty  of  wantonness 
which  will  render  his  master  liable  for  the 
consequences  of  his  act,  in  firing  in  the  night 
at  a  technical  trespasser  upon  the  master's 
pioperty,  who  is  retreating  to  avoid  arrest 
or  assault,  although  he  did  not  intend  to 
hit  him,  but  only  to  halt  or  frighten  him.  - 

Negligence  —  fleeing  trespasser  —  dis- 
obeying order  to  halt. 

3.  A  technical  trespasser  on  the  property 
of  a  railroad  company  is  not  guilty  of  con- 
tributory negligence  in  running  when  told 
by  a  watchman  to  stop,  which  will  prevent 
his  holding  the  railroad  company  liable  for 
the  injury  in  case  he  is  hit  by  a  bullet. 

(April  2,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Cochise  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 


leged to  have  been  caused  by  the  wrongful 
act  of  defendant's  servant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  B.  Cleary,  for  appellant: 

Anything  done  by  the  watchman  in  the 
course  of  the  employment,  even  though  he 
exceeded  his  authority,  was  the  act  of  the 
company,  binding  it  in  damans  for  its 
negligent  performance. 

St.  Louis,  I.  M.  k  S.  R.  Co.  ▼.  Hackett, 
68  Ark.  381,  41  Am.  St.  Rep.  105,  24  S.  W. 
881 ;  Sharp  v.  Erie  R.  Co.  184  N.  Y.  100,  76 
N.  £.  923,  6  A.  &  E.  Ann.  Cas.  250. 

Messrs.  Herring,  Sorin,  &  £llinwood, 
for  appellee: 

The  fact  that  the  defendant  was  retreat- 
ing at  the  time  the  shot  was  fired  shows  con* 
clusively  it  was  not  fired  for  or  with  the  in- 
tent of  protecting  the  defendant's  property 
or  in  the  line  of  the  watchman's  duty. 

Golden  v.  Newbrand,  52  Iowa,  59,  35  Am. 
Rep.  257,  2  N.  W.  537 ;  Belt  R.  Co.  v.  Banicki, 
102  111.  App.  642;  Holler  v.  Ross,  68  N.  J. 
L.  324,  59  L.R.A.  943,  96  Am.  St.  Rep.  546, 
53  Atl.  472;  Davis  v.  Houghtellin,  33  Neb. 
582,  14  L.R.A.  737,  50  N.  W.  765:  ATcPeak 
v.  Missouri  P.  R.  Co.  128  Mo.  617,  30  S.  W. 
174;  Georgia  R.  &  Bkg.  Co.  v.  Wood,  94  Ga. 
124,  47  Am.  St.  Rep.  146,  21  S.  E.  288; 
Healy  v.  Patterson,  123  Iowa,  73,  98  N.  W. 
576;  Candiff  v.  Louisville,  N.  0.  &  T.  R.  Co. 
42  La.  Ann.  477,  7  So.  601;  Kaiser  v.  Mc- 
Lean, 20  App.  Div.  326,  46  N.  Y.  Supp. 
1038;  Brown  v.  Boston  Ice  Co.  178  Mass. 
108,  86  Am.  St.  Rep.  469,  59  N.  E.  644;  Tur- 
ley  v.  Boston  &  M.  R.  Co.  70  N.  H.  348,  47 


Note.  —  Liability  of  master  for  arrest 
or  false  imprisonment  by  servant 
em.ployed  as  detective,  policeman,  or 
watchman. 

For  the  earlier  cases  on  this  question, 
see  the  note  accompanying  Milton  v.  Mis- 
souri P.  R.  Co.  4  L.R.A.(N.S.)  282.  Only 
the  cases  since  decided  are  included  here. 

A  master  is  liable  for  the  acts  of  his  serv- 
ant employed  to  keep  off  trespassers,  in  as- 
saulting another,  if  the  acts  of  the  servant 
are  committed  in  the  course  of  his  duty  to 
put  off  the  trespasser,  even  though  the  as- 
sault was  wanton  or  vindictive.  Schmidt 
V.  Vanderveer,  110  App.  Div.  758,  97  N.  Y. 
Supp.  441. 

The  owner  of  an  island  is  responsible  for 
the  result  of  an  act  of  his  caretaker  in  cast- 
ing off  the  moorings  of  a  vessel  which  had 
sought  refuge  at  the  wharf  in  a  storm,  al- 
though he  was  not  expressly  instructed  to  do 
so;  and  it  is  immaterial  whetlier  the  act. 
was  done  carelessly  or  wilfully,  if  it  was 
not  done  to  serve  some  purpose  of  the  care- 
taker. Ploof  V.  Putnam  (Vt.)  26  L.R.A. 
(N.S.)  251,  75  Atl.  277. 

A  master  was  held  liable  for  the  acts  of 
a  servant  in  Johnston  v.  Chicago,  St.  P.  M. 
&  O.  ^^  Co.  130  Wis.  492,  110  N.  W.  424, 
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where  the  servant  in  question  was  a  watch- 
man with  authority  to  investigate  past  of- 
fenses. He  assaulted  and  imprisoned  the 
plaintiff  for  the  sole  purpose  of  obtaining 
information  as  to  whether  the  latter  had 
been  guilty  of  throwing  sticks  at  passenger 
cars,  and  the  court  said  that  the  servant 
was  performing  his  duty  in  his  own  way, 
and,  although  the  methods  employed  were 
unlawful  and  unauthorized,  they  were  with- 
in the  scope  of  his  duty,  and  were  therefore 
the  acts  of  his  master. 

It  was  held  in  New  Ellerslie  Fishing  Club 
V.  Stewart,  123  Ky.  8,  9  L.R.A.(N.S.)  475, 
93  S.  W.  598,  that  the  defendant  club  was 
liable  for  an  assault  and  battery  by  a  serv- 
ant employed  to  eject  from  their  grounds 
persons  fishing  without  authority.  It  was 
said  in  this  case  that  when  a  servant  be- 
gins a  quarrel  while  acting  within  the  scope 
of  his  agency,  and  immediately  follows  it 
up  by  a  violent  assault,  the  master  will  be 
liable,  as  the  law  under  the  circumstances  ^ 
will  not  undertake  to  say  when,  in  the 
course  of  the  assault,  he  ceased  to  act  as 
agent,  and  acted  upon  his  own  responsibili- 
ty. See  note  to  that  case  in  9  L.R.A.(N.S.) 
475,  on  the  latter  point. 

A  property  owner  is  liable  for  the  act  of 
his  servant  charged  with  the  duty  of  guard* 
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Atl.  261 ;  Waaler  v.  Great  Northern  R.  Co. 
18  S.  D.  420,  70  L.R^  731,  112  Am.  St. 
Rep.  794,  100  N.  W.  1097;  Sagers  v.  Nuck- 
olls, 3  Colo,  App.  96,  32  Pac.  189. 

Where  a  complaint  based  on  mere  neg- 
ligence discloses  that  the  injury  occurred  on 
the  premises  of  the  defendant,  the  plaintiff 
must  show  that  the  person  injured  was  there 
by  invitation,  express  or  implied. 

29  Cyc.  Law  &  Proc.  p,  667;  14  Enc.  PI. 
&  Pr.  p.  339;  Arnold  v.  St.  Louis,  152  Mo. 
173,  48  Jj,KJl.  291,  76  Am.  St.  Rep.  447,  63 
S.  W.  902;  Bahr  v.  National  Safe  Deposit 
Co.  234  111.  101,  84  N.  E.  719;  Mathews  v. 
Bensel,  61  N.  J.  L.  30,  16  Atl.  196. 

Defendant  owed  plaintiff  no  duty  except 
not  to  wantonly  or  wilfully  inflict  injury 
npon  him. 

Illinois  C.  R.  Co.  ▼.  O'Connor,  189  111.  669, 
59  N-  E.  1098;  Chicago,  B.  &  Q.  R.  Co.  v. 
Johnson,  103  111.  612;  Magar  v.  Hammond, 
183  N.  Y.  387,  3  L.RA.(N.S.)  1038,  76  N.  E. 
474. 

In  not  halting  upon  demand,  the  plaintiff 
was  guilty  of  contributory  negligence  to 
such  an  extent  as  precludes  him  from  re- 
covering. 

Candiff  v.  LK)ui8ville,  N.  0.  &  T.  R.  Co.  42 
La.  Ann.  477,  7  So.  601;  Magar  v.  Ham- 
mond, supra. 

Doe,  J.,  delivered  the  opinion  of  the 
court:  j 

The  plaintiff  (here  appellant)  brought  his 
action  aeeking  to  recover  damages  from  the 
defendant  for  injuries  inflicted  by  a  watch-  ' 


man  in  its  employ.  In  the  flrst  cause  of  ac- 
tion plaintiff,  in  substance,  alleges  that  the 
defendant  employed  one  Stafford  as  watch- 
man of  all .  its  property  at  certain  railroad 
yards  on  its  line  of  road,  to  guard  its  said 
property  from  depredations,  to  ap;)rehend 
and  turn  over  to  a  peace  officer  for  arrest 
all  persons  who  he  believed  had  committed 
or  attempted  to  commit  any  depredation  up- 
on its  said  property,  to  ascertain  the  identi- 
ty of,  and  to  keep  off  and  frighten  away 
from  said  premises  and  property,  all  per9ons 
acting  in  a  suspicious  manner;  and 
armed  him  with  a  revolver  to  carry  out  his 
said  employment.  That  plaintiff,  about  3 
o'clock  in  the  morning,  while  passing  the 
place  where  Stafford  was  stationed  as  such 
watchman,  in  a  peaceable  manner,  and  with- 
out having  committed  or  intending  to  com- 
mit any  depredation  upon  its  property,  was 
fired  upon  by  Stafford,  who  called  to  him  to 
halt,  but  that  plaintiff,  being  frightened, 
ran.  That  Stafford  continued  to  fire  to- 
wards him,  and  hit  him  in  the  knee,  but  that 
Stafford  did  not  intend  to  hit,  but  only  to 
frighten  him.  For  a  second  cause  of  action, 
in  addition  to  the  foregoing  matters,  plain- 
tiff alleges  that  Stafford  was,  at  the  time, 
a  deputy  sheriff,  but  does  not  allege  that  he 
was  acting  in  such  a  capacity  at  the  time 
of  the  acts  complained  of.  Defendant  filed 
general  demurrers  which  were  sustained, 
and,  plaintiff  declining  to  amend,  judgment 
was  rendered  for  defendant,  and  from,  said 
judgment  plaintiff  prosecutes  this  appeal. 
His  only  assignment  of  error  is  predicated 


ing  his  property,  in  shooting  at  a  poacher 
thereon,  if  the  act  was  within  the  general 
scope  of  (he  servant's  employment,  and  was 
doDA  vrith  a  view  to  the  furtherance  of  the 
masier's  business,  although  it  was  wilful, 
wanton,  or  reckless.  Whether  or  not  such 
an  act  of  a  servant  was  within  the  scope 
of  his  employment  is  a  question  for  the  jury. 
Magar  v.  Hammond,  183  N.  Y.  387,  3  L.R.A. 
(X.S.)  1038,  76  N.  E.  474. 

The  mere  employment  of  a  watchman  to 
guard  property  does  not  authorize  him  to 
shoot  a  person  who  has  entered  the  property 
to  get  warm,  and  who,  under  the  watch- 
man's order  to  leave  the  property,  is  run- 
ning away  therefrom,  so  as  to  render  the 
employer  liable  for  the  act;  but  one  who  em- 
ploys a  watchman,  and  authorizes  him  to 
carry  firearms  and  use  them  whenever  in 
his  judgment  it  seems  necessary  or  advisable 
for  him  to  do  so,  cannot  be  absolved  from 
liability  for  such  use  merely  because  the  in- 
jured person  was  not  on,  but  near,  the  prop- 
erty when  shot,  when  the  watchman  ad- 
judged that  he  was  doing  or  attempting 
vTong,  and  that  it  was  necessary  to  fire  to 
protect  the  property.  Robards  v.  P.  Ban- 
non  Sewer  Pipe  Co.  130  Ky.  380,  18  L.R.A. 
fX.S.)  923,  132  Am.  St.  Rep.  394,  113  S. 
W.  429. 

But  one  employed  by  a  railroad  company 
2S  L.R.A.{N.S.) 


as  a  special  secret  service  agent,  to  look  aft- 
er criminal  matters,  such  as  stealing  from 
the  cars  or  stations,  and  other  trouble  about 
the  station,  who  has  no  authority  to  make 
arrests,  acts  beyond  the  scope  of  his  employ- 
ment in  arresting  one  engaged  in  an  alter- 
cation with  a  switchman,  and  the  company 
is  not  liable  therefor.  St.  Louis  &  S.  F.  R. 
Co.  V.  Wyatt,  84  Ark.  193,  106  S.  W.  72. 

When  a  railroad  watchman,  as  a  part  of 
his  duty,  questioned  one  who  was  removing 
freight  as  to  his  right  to  do  so,  and,  being 
apparently  satisfied,  allowed  the  removal,  no 
liability  attaches  to  the  railroad  company 
for  the  act  of  the  watchman  in  shooting  the 
freight  handler  later  on  and  at  a  different 
place,  as  a  result  of  a  further  dispute  over 
the  freight.  Hidalgo  v.  Gulf  C.  &  S.  F.  R. 
Co.   (Tex.  Civ.  App.)  128  S.  W.  683. 

See  also  the  dictum  in  Kehoe  v.  Marshall 
Field  &  Co.  141  111.  App.  140,  to  the  effect 
that  a  person  employed  to  do  general  detect- 
ive work  acts  beyond  the  scope  of.  his  au- 
thority in  arresting  persons  charged  or  sus- 
pected of  committing  criminal  acts. 

As  to  the  liability  of  private  persons  or 
corporations  for  the  acts  of  special  police  of- 
ficers appointed  by  public  authority,  see  the 
note  to  McKain  v.  Baltimore  &  0.  R.  Co.  23 
L.R.A.(N.S.)  289. 
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upon  the  action  of  the  court  in  sustaining 
the  demurrers. 

The  question  presented  by  this  appeal 
may  most  conveniently  be  determined  by  a 
consideration  of  the  propositions  advanced 
by  appellee  in  support  of  its  demurrers,  and 
in  the  order  stated;  the  same  being:  First. 
That  the  acts  complained  of  were  without 
the  scope  of  the  watchman's  employment. 
Second.  That  the  complaint  was  fatally  de- 
fective in  failing  to  negative  that  the  plain- 
tiff was  a  trespasser,  the  injuries  having 
been  inflicted  upon  the  premises  of  the  de- 
fendant, and  the  action  based  upon  mere 
negligence.  Third.  That  the  plaintiff  being 
a  trespasser,  to  whom  the  defendant  owed 
no  duty  except  not  to  wantonly  or  wilfully 
inflict  injury  upon  him,  the  complaint  is 
defective,  in  that  it  fails  to  charge  wanton 
or  wilful  injury,  and  alleges  mere  negligence 
on  the  part  of  the  defendant.  Fourth.  That 
by  running  away  instead  of  stopping  when 
challenged,  plaintiff  was  ^ilty  of  such  con- 
tributory negligence  as  to  prevent  recovery. 

While  plaintiff's  allegations  that  the  acts 
complained  of  were  within  the  scope  of  Staf- 
ford's employment  are  mere  conclusions  and 
to  be  treated  as  surplusage,  yet  all  allega- 
tions of  fact  contained  in.  the  complaint 
which  are  properly  pleaded  must,  for  the 
purpose  of  this  case,  be  treated  as  true.  It 
is  alleged  in  the  complaint  that  Stafford 
was  employed  as  a  watchman  to  protect  the 
defendant's  premises  and  property  from  dep- 
redation, to  ascertain  the  identity  of  per- 
sons who  might  commit  or  attempt  to  com- 
mit such  depredation,  "to  apprehend  and 
turn  over  to  a  peace  officer  for  arrest  all 
persons  who  he  had  reason  to  believe  or  did 
believe  had  committed  or  attempted  to  com- 
mit any  crime  against  the  property,"  to 
keep  off  and  frighten  away  from  the  prop- 
erty all  persons  acting  in  a  suspicious  man- 
ner, and  "that  said  Stafford  was  armed  by 
defendant  with  a  revolver  to  carry  out  his 
said  employment." 

The  words,  "within  the  scope  of  his  em- 
ployment," as  applied  to  the  liability  of  a 
master  for  the  wrongful  acts  of  his  servant, 
are  probably  not  susceptible  of  any  satis- 
factory definition  of  general  application; 
each  case  must  be  determined  by  the  par- 
ticular facts  and  circumstances  surround- 
ing it.  Before  the  master  can  be  held  liable 
for  the  negligence  or  wrongful  act  of  his 
sejvant,  it  must  appear  that  the  servant  was 
engaged  at  the  time  in  performance  of  the 
duties  of  his  employment,  and  if  so  engaged, 
and  the  wrongful  act  was  performed  in  con- 
nection with  such  duties  and  in  apparent 
furtherance  of  their  accomplishment,  the 
master  will  be  liable,  even  though  the  act  be 
in  excess  of  the  authority  conferred  by  him, 
or  in  violation  of  his  express  directions,  pro- 
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vided,  however,  that  it  is  not  done  in  fur- 
therance alone  of  the  personal  desires  or 
ends  of  the  servant. 

The  intent  with  which  an  act  is  done  af- 
fords a  more  reliable  test  as  to  whether  it 
is  within  the  scope  of  the  servant's  employ- 
ment than  do  the  methods  of  its  accomplish- 
ment. The  nature  of  Stafford's  employment 
carries  with  it  an  implied  authority  to  use 
force  when  necessary.  ''And  even  where  the 
master  owes  no  duty  to  the  person  injured, 
the  authority  to  use  force  may  be  impljed 
from  the  nature  of  the  employment  so  as 
to  render  the  master  liable,  even  though  the 
servant  goes  beyond  the  necessity  of  the  sit- 
uation and  uses  more  force  than  necessary. 
For  instance,  the  authority  to  use  force  is 
ordinarily  implied  where  the  employee  is  a 
watchman  or  doorkeeper."  26  Cyc.  Law  & 
Froc.  p.  1541.  In  Rogahn  v.  Moore  Mfg. 
&  Foundry  Co.  79  Wis.  673,  48  N.  W.  669, 
the  court  says:  ''Where  the  servant  is  au- 
thorized to  use  force  against  another  when 
necessary  in  executing  his  master's  orders,  or 
in  conducting  the  business  intrusted  to  him, 
the  master  commits  it  to  him  to  decide  what 
degree  of  force  he  shall  use,  and  if,  through 
misjudgment  or  violence  of  temper,  the  serv- 
ant goes  beyond  the  necessity  of  the  occa- 
sion, and  gives  a  right  of  action  to  another, 
he  cannot  be  said,  as  to  third  persons,  to 
have  been  acting  beyond  the  line  of  his  duty, 
or  to  have  departed  from  his  master's  busi- 
ness." The  New  York  court  of  appeals  has 
said:  "It  is  in  general  sufficient  to  make 
the  master  responsible  that  he  gave  to  tiie 
servant  an  authority,  or  made  it  his  duty, 
to  act  in  respect  to  the  business  in  which 
he  was  engaged  when  the  wrong  was  com- 
mitted, and  that  the  act  complained  of  was 
done  in  the  course  of  his  employment.  The 
master  in  that  case  will  be  deemed  to  have 
consented  to  and  authorized  the  act  of  the 
servant,  and  he  will  not  be  excused  from  lia- 
bility, although  the  servant  abused  his  au- 
thority, or  was  reckless  in  the  performance 
of  his  duty,  or  inflicted  an  unnecessary  in- 
jury in  executing  his  master's  orders." 
Rounds  V.  Delaware,  L.  &  W.  R.  Co.  64  X. 
Y.  129,  21  Am.  Rep.  697. 

Applying  the  foregoing  tests  to  the  facts 
alleged  in  the  complaint,  it  seems  clear  that 
Stafford  was  not  acting  independently,  but 
strictly  within  the  scope  of  his  employment. 

Counsel  for  appellee,  in  his  second  prop- 
osition, assumes  that  the  complaint  is  based 
upon  simple  ne«?ligence.  If  this  assumption 
be  true,  the  complaint  is  fatally  defective  in 
failing  to  show  any  right  or  license  for 
plaintiff's  presence  upon  the  defendant's 
premises,  for  clearly  the  defendant  would 
not  be  liable  to  a  trespasser  for  injuries  due 
to  its  mere  negligence.  The  plaintiff,  how- 
ever, could,  at  most,  have  been  a  trespasser. 
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to  whom  the  defendant  would  be  liable  for 
wilful  or  wanton  injury,  which  brings  us  to 
A  consideration  of  appellee's  third  proposi- 
tion. 

In  many  eases  the  words  "wilfur*  and 
■Sranton"  are  treated  as  synonymous,  and, 
in  those  cases  where  an  attempt  has  been 
made  to  distinguish  tliem,  it  has  usually 
been  with  reference  only  to  the  facts  of  the 
particular  case.  An  act  is  "wilful"  where 
the  resulting  injury  is  intentional  or  the 
natTiral  and  probable  consequence  of  the  act. 
The  word  "wanton"  is,  we  think,  more  com- 
prehensive than  "wilful."  To  constitute 
"wantonness,"  it  is  not  essential  that  the 
injury  should  have  been  intentional  or  the 
probable  consequence  of  the  wrongful  act; 
it  is  sufficient  that  the  act  indicates  a  reck- 
less disregard  of  the  rights  of  others,  a  reck- 
less indifference  to  results,  or  that  the  injury 
is  the  likely,  and  not  improbable,  result  of  the 
wrongful  act.  The  word  "likely"  is  here 
used  in  the  sense  of  something  more  than 
possible,  and  less  than  probable.  "Wanton- 
ly. Done  in  a  licentious  spirit,  perversely, 
recklessly,  without  regard  to  propriety  or 
the  rights  of  others;  careless  of  conse- 
quences, and  yet  without  settled  malice." 
2  Bouvier's  Law  Diet.  1207. 

The  complaint  expressly  negatives  any  in- 
tent to  inflict  injury,  and  consequently  elimi- 
nates the  element  of   wilfulness  from  our 
consideration.    It  only  remains  to  consider 
whether  the  pleader  has  negatived  wanton- 
ness as  well.    We  thiitk  he  has  fallen  a  lit- 
tle short  of  so  doing.    Stafford  had  no  right 
to  arrest  the  plaintiff  under  the  circumstan- 
ces alleged  in  the  complaint.     Grim.  Code, 
chap.  3,  title  5   (Rev.  Stat.  1901).    The  in- 
jury is  alleged  to  have  been  inflicted  in  the 
night  while   the   plaintiff  was,  at   most,  a 
mere  technical   trespasser  upon  defendant's 
right  of  way,  and  was  guiltless  of  the  com- 
mission or  intent  to  commit  any  crime,  and 
while  he  was  retreating  to  avoid  apprehen- 
sion or  arrest,    or,    as    he  may  well    have 
thought,  a  felonious  assault.     In  firing  to- 
wards and  near  the  plaintiff  while  he  was 
rnnning,  and  in  the  nifj^httime,  though  with- 
out intending  to  hit  him,  but  only  intending 
to  try  to  halt  or  frighten  him  away,  Staf- 
ford must  have  known  that  injury  was  the 
not    improbable    but    likely    result  of    his 
wrongful  act,  and  displayed  a  reckless  dis- 
regard of  the  rights  of  plaintiff  and  a  disre- 
gard of  and  indifference  to  results  constitut- 
ing wantonness. 

Appellee's  fourth  proposition  is  obviously 
without  merit.  There  is  nothing  in  the  com- 
plaint from  which  a  duty  on  the  part  of 
plaintiff  to  halt  may  be  implied. 

Plaintiff,  in  his  second  cause  of  action,  al- 
leges  that  Stafford  was  a  deputy  sheriff; 
hut  the  facts  stated  do  not  indicate  that  he 
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acted  in  such  capacity,  but  clearly  show 
that,  at  the  time  of  the  injury,  he  was  act- 
ing in  the  capacity  of  watchman. 

For  the  foregoing  reasons,  the  judgment 
of  the  District  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Kent,  Ch.  J.,  and  Campbell  and  Ijew- 
Is,  JJ.«  concur. 


DISTRICT  OF  COLUMBIA  COURT  OF 

APPEALS. 

DISTRICT  OF  COLUMBIA,  Appt, 

V. 

THOMAS  P.  HESS  et  aL 

(35  App.  D.  C.  38.) 

Eminent  domatn  —  dismissal  of  pro- 
ceedings —  verdict. 

A  municipal  corporation  may  dismiss  pro- 
ceedings to  condemn  land  for  a  strfet  after 
a  verdict  assessing  damages  for  the  land 
taken,  if  the  benefits  assessed  did  not  equal 
the  damages  awarded  as  required  by  stat 
ute,  so  that  the  right  of  the  property  owner 
has  not  become  complete  and  no  process  re- 
mains by  which  the  verdict  can  be  corrected. 

(April  6,  1910.)  ' 

-  -  - 

jVote.  —  Ri|;ltt  o/  condemning  party  to 
dismiss  condemnation  proceedings 
after  atoard  or  verdict  and  before 
confimuition  or  jtidgment. 

This  note  is  confined  strictly  to  the  ques-, 
tion  of  the  right  to  dismiss  condemnation 
proceedings  after  an  award  or  verdict  has 
been  returned,  and  before  the  confirmation 
of  the  award  or  the  entry  of  judgment  on 
the  verdict.  And  the  question  as  to  the 
terms  upon  which  such  proceedings  may  be 
dismissed  is  not  within  the  scope  of  the 
note. 

In  the  absence  of  statutory  provisions 
expressly  regulating  the  stage  at  which  the 
condemning  party  may  dismiss  or  abandon 
condemnation  proceedings,  and  where  the 
acts  authorizing  such  proceedings  do  not 
contemplate  the  passing  of  title  before  con- 
firmation or  judgment,  it  is  generally  held 
that  prior  to  confirmation  or  judgment,  the 
proceedings  may  be  dismissed  although  there 
has  been  an  award  or  verdict  returned. 

This  result  was  reached  in  the  following 
cases,  where  there  had  been  no  confirmation 
of  the  award  or  judgment  on  the  verdict: 
Lamb  v.  Schottler,  64  Cal.  319;  Denver  & 
N.  O.  R.  Co.  V.  Lamborn,  8  Colo.  380,  8  Pac. 
582;  Chicago  v.  Goodwillie,  208  111.  252,  70 
N.  E.  228;  Kadish  v.  Qiicago  (111.)  6  N.  E. 
467;  Hyde  Park  v.  Dunham,  85  111.  569; 
Elkhart  v.  Simonton,  71  Ind.  7;  Hunting 
V.  Curtis,  10  Iowa,  152;  Klopp  v.  Chicago, 
M.  &  St.  P.  R.  Co.  142  Iowa,  474,  119  N. 
W.  373;  State  ex  rel.  Hiatt  v.  Keokuk,  9 
Iowa,  438;  Hastings  v.  B.  &  M.  R.  Co.  38 
Iowa,  316;  Corbin  v.  Cedar  Rapids,  I.  F.  & 
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APPEAL  by  the  District  of  Columbia 
from  a  judgment  of  the  Supreme  Court 
vacating  an  order  of  the  Commissioners  of 
the  District  of  Columbia  dismissing  a  cer- 
tain   condemnation    proceeding.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  H.  Thomas  and  James 
Francis  Smith,  for  appellant: 

The  commissioners  had  the  right  '  to 
abandon  or  discontmue  the  proceeding  be- 
fore the  confirmation  of  the  verdict. 


Lewis,  Em.  Dom.  §§  655,  656;  O'Neill  v. 
Hudson  County,  41  K  J.  L.  161;  Nichols, 
Em.  Dom.  §§  337,  338. 

Mr.  George  C.  Gertman  for  appellees. 

Robb,  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  a  judgment  of  the  supreme 
court  of  the  District  of  Columbia  vacating 
an  order  of  dismissal  filed  by  the  District 
after  verdict  and  before  confirmation  there- 


N.  W.  R.  Co.  66  Iowa,  73,  23  N.  W.  270; 
Re  New  Orleans,  4  Rob.  (La.)  357;  Witt  v. 
St.  Paul  &  N.  P.  R.  Co.  35  Minn.  404,  29  N. 
W.  161;  State  Park  v.  Henry,  38  Minn. 
266,  36  N.  W.  874;  Louisville,  N.  O.  &  T. 
R.  Co.  V.  Ryan,  G4  Miss.  309,  8  So.  173; 
North  Missouri  R.  Co.  v.  Lackland,  25  Mo. 
515;  North  Missouri  R.  Co.  v.  Reynal,  25 
Mo.  534;  St.  Joseph  v.  Hamilton,  43  Mo. 
282;  Clarke  v.  Manchester,  56  N.  H.  502; 
Re  Waynesboro  School  Dist.  1  Pa.  Co.  Ct. 
422;  Schuylkill  &  S.  Nav.  Co.  v.  Decker,  2 
Watts,  343;  Re  Penn  Alley,  1  Pa.  Dist.  R. 
141;  Roberts  v.  Philadelphia,  G.  &  N.  R. 
Co.  1  Phila.  262;  Stevens  v.  Duck  River 
Nav.  Co.  1  Sneed,  237. 

This  rule  was  also  applied  in  the  follow- 
ing New  York  cases:  Washington  Park  v. 
Barnes,  2  Thomp.  &  C.  637;  Re  New  York, 
W.  S.  &  B.  R.  Co.  38  N.  Y.  Civ.  Proc.  Rep. 
470;  People  ex  rel.  Dikeman  v.  Brooklyn, 
1  Wend.  318,  19  Am.  Dec.  502;  Re  Syracuse. 
B.  &  N.  Y.  R.  Cc.  4  Hun,  311;  Hudson  River 
R.  Co.  V.  Outwater,  3  Sandf.  689;  Re  Canal 
Street,  11  Wend.  154;  Re  Wells  Ave.  Sewer, 
46  Hun,  534;  Martin  v.  Brooklyn,  1  Hill, 
•  646;  Re  Washington  Park,  66  N.  Y.  144; 
Re  Wall  Street,  17  Barb.  617;  Re  Anthony 
Street,  20  Wend.  618,  32  Am.  Dec.  608;  Re 
Board  of  Education,  59  App.  Div.  258,  69 
N.  Y.  Supp.  572;  Re  Military  Parade 
Ground,  60  N.  Y.  319. 

But  it  hajs  been  held  in  New  York  that 
the  right  to  dismiss  after  award  or  verdict 
was  discretionary  with  the  court.  New 
York,  W.  S.  &  B.  R.  Co.  v.  Thome,  1  How. 
Pr.  N.  S.  190;  Re  Waver ly  Water  Works 
Co.  85  N.  Y.  478;  Re  White  Plains,  65  App. 
Div.  417,  72  N.  Y.  Supp.  1026. 

And  where  commissioners  had  been  ap- 
pointed, and  they  had  reported,  and  their 
report  had  been  set  aside  and  new  commis- 
sioners appointed,  an  application  to  discon- 
tinue the  proceedings  was  refused,  the  court 
holding  that  it  was  given  no  power  to  grant 
such  application,  and  that  the  power  ought 
not  to  be  exercised  if  it  existed,  since  the 
plan  first  proposed  had  been  relied  upon  by 
person  purchasing  lots  with  reference  there- 
to.    Re  Beekman  Street,  20  Johns.  269. 

In  New  Jersey  it  is  held  that  where  lands 
are  to  be  taken  for  public  use,  the  public 
authorities  have  a  reasonable  time  after  the 
award  of  damages,  in  which  to  decide 
whether  to  accept  the  property  or  dismiss 
the  proceedings.  O'Neill  v.  Hudson  County, 
41  N.  J.  L.  161;  State  ex  rel.  Mabon  v. 
Halsted,  39  N.  J.  L.  640;  Re  Jersey  City 
Water  Comrs.  31  N.  J.  L.  72,  86  Am.  Dec. 
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199.  In  the  first  two  of  these  cases  there 
was  no  provision  for  confirmation,  but  an 
opportunity  to  appeal  was  given  before  the 
vesting  of  title. 

And  in  State  ex  rel.  Rogers  y.  Hug,  44 
Mo.  116,  the  city  was  held  authoriz^  to 
abandon  proceedings  to  condenm  land  for  a 
street  after  the  assessment  of  damages,  no 
provision  being  made  for  the  rendition  of  a 
judgment  or  confirmation,  it  being  merely 
declared  that  the  property  should  not  be 
taken  until  the  damages  are  paid. 

The  right  to  dismiss  in  many  cases  is 
governed  by  express  statutory  or  charter 
provisions. 

Thus,  in  Brokaw  v.  Terre  Haute,  97  Ind. 
451,  where  a  statute,  on  payment  of  costs, 
etc.,  gave  a  city  a  right  to  discontinue  pro- 
ceedings if,  upon  appeal,  the  report  of  the 
commissioners  was  greatly  increased,  it  was 
held  in  that  event  to  have  power  to  dis- 
continue after  yerdict  and  before  judgment, 
although  it  had  taken  possession  of  the 
property. 

And  commissioners  of  highways  were 
held  authorized  to  annul  proceedings  for 
locating  a  road  after  the  damages  had  been 
agreed  upon  by  the  landowners  and  super- 
visors, where  the  statute  provided  that  the 
commissioners  should  revoke  such  proceed- 
ings if  they  regarded  the  damages  as  too 
high.  People  ex  rel.  Foos  v.  Highway 
Comrs.  88  III.  141. 

And  under  a  statute  providing  that  any 
proceeding  to  condemn  land  might  be 
abandoned  within  twenty  days  after  the 
filing  of  the  report  of  the  commissioners,  it 
is  held  that  the  proposed  condemnation  may 
be  abandoned,  although  an  appeal  from  the 
award  of  the  commissioners  is  made. 
Walsh  v.  Board  of  Education,  73  N.  J.  L. 
643,  64  Atl.  1088. 

So,  the  charter  of  St.  Louis  permits  the 
city  in  a  proceeding  to  condemn  land  for  a 
street,  to  discontinue  at  any  time  before 
the  final  confirmation  of  the  report  of  the 
commissioners.  St.  Louis  Brewing  Asso.  v. 
St.  Louis,  168  Mo.  37,  67  S.  W.  563. 

The  Missouri  statute  authorizing  tele- 
graph, telephone,  gravel,  and  plank,  and 
railroad  companies  to  condemn  land,  pro- 
vides that  the  assessment  of  damages  may 
be  enforced  by  execution  unless  the  com- 
pany, within  ten  days  from  the  return  of 
the  assessment,  elect  to  abandon  the  pro- 
posed appropriation.  This  act  is  construed 
to  give  the  condemning  party  a  right  to 
abandon  the  proceedings  within  ten  days 
from  the  original  assessment,  or,  if  a  new 
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of,  in  condemnation  proceedings,  oTerruling 
the  motion  of  the  District  to  dismiss  said 
proceedings,  and  confirming  said  verdict. 

By  the  act  of  February  27, 1907  (34  Stat, 
at  L.  1001,  chap.  2076),  the  commissioners 
of  the  District  were  authorized  and  directed 
to  institute  proceedings  to  condemn  land 
necessary  for  the  extension  of  T  street 
from  Thirty -fifth  street  to  Wisconsin 
avenue,  and  from  Wisconsin  avenue  to  the 
east   side    of    proposed   Rock   Creek   drive. 


said  proceedings  to  be  in  accordance  with 
the  provisions  of  §§  491a  to  491n,  both  in- 
clusive, of  an  act  amending  the  Code  (34 
Stat,  at  L.  151,  chap.  2070).  It  was  further 
provided  "that,  ...  the  [total]  amount 
found  to  be  due  and  awarded  as  damages, 
.  .  plus  the  cost  and  expenses  of  the 
proceeding,  .  .  .  shall  be  assessed  by 
the  jury  as  benefits.'' 

On  April  27,  1907,  pursuant  to  the  au- 
thority thus   conferred,  the   commissioners 


assessment  is  allowed,  ten  days  thereafter. 
SUte  ex  rel.  Uilleman  v.  Fort,  180  Mo.  97, 
79  S.  W.  167. 

Under  §  1000  of  the  charter  of  New  York, 
the  board  of  estimate  and  apportionment 
has  power  to  discontinue  proceedings  for 
opening  streets  at  any  time  before  the  title 
passes,  and  it  is  held  that  proceedings  may 
be  dismissed  prior  to  the  date  set  by  the 
board  for  the  vesting  of  title.  Re  New 
York  City,  127  App.  Div.  650,  111  N.  Y. 
Supp.  895;  Simpson  v.  Berkowitz,  59  Misc. 
160,  110  N.  Y.  Supp.  485. 

In  Re  Casacaloo  &  M.  Streets,  20  La.  Ann. 
497,  where  the  statute  gave  persons  inter- 
ested the  right  to  continue  to  object  to  the 
successive  reports  of  the  commissioners, 
until  such  reports  were  made  as  the  court 
would  confirm,  it  was  held  that  no  part  of 
the  report  was  binding  on  the  city  propos- 
ing to  open  a  street  until  it  was  confirmed 
by  the  court,  although  the  person  whose 
land  was  to  be  taken  expressed  satisfaction 
with  the  price  fixed  by  the  appraisers. 
^  \\Tiere  park  commissioners  are  given  the 
right  by  statute,  at  any  time  before  final 
confirmation  of  the  report  of  appraisers  in 
condemnation  proceedings,  to  withdraw 
such  proceedings  upon  payment  of  costs, 
the  board  is  held  entitled  to  notice  and  an 
opportunity  to  withdraw  its  proceedings 
after  an  order  increasing  the  award,  and  it 
cannot  be  deprived  of  this  right  by  the  im- 
mediate confirmation  by  the  court  of  the 
increased  award.  Duluth  v.  Lindberg,  70 
Minn.  132,  72  N.  W.  967. 

Where  a  statute  is  express  that  no  title 
shall  pass  until  payment  or  deposit  of  the 
amount  ordered  hy  the  commissioners,  the 
party  condemning  may  abandon  after  the 
assessment  of  damages,  although  it  is  pro- 
vided that  the  amount  assessed  shall  be- 
come conclusive  after  the  expiration  for  the 
time  for  appeal.  Stacey  v.  Vermont  C.  R. 
Co.  27  Vt.  38. 

But  it  has  been  held  that  condemnation 
proceedings  cannot  be  dismissed  after 
award  or  verdict. 

Thus,  in  Pollard  v.  Moore,  51  N.  H.  188, 
where  a  proceeding  was  brought  by  mill 
owners  to  condemn  land  under  an  act 
passed  for  the  encouragement  of  manufac- 
turing, it  was  held  that,,  after  the  damages 
had  been  assessed,  the  petitioners  could  not 
become  nonsuit.  The  court  said:  "The 
plaintiffs  in  this  case  have  undertaken  to 
invoke  the  aid  of  a  statute  thus  made  for 
their  benefit;  have  summoned  the  defend- 
ants into  court  to  have  their  damages 
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I  appraised;  they  have  come  in,  and  their 
I  case  has  been  sent  to  a  committee  who 
have  heard  the  same  and  made  report;  and 
now,  because  the  damages  have  been  as- 
sessed perhaps  a  little  higher  than  the 
plaintiffs  anticipated,  shall  they  have  leave 
to  withdraw  and  leave  the  defendants  with- 
out payment  of  their  damages,  or  without 
any  valid  assessment  of  them,  but  to  await 
the  uncertain  pleasure  of  the  plaintiffs,  to 
have  their  lands  flowed  without  the  right 
to  object,  until  other  proceedings  shall  be 
instituted  and  another  assessment  of  dam- 
ages be  made?  A  plaintiff  has  the  right, 
it  is  said,  to  become  nonsuit  during  certain 
stages  of  the  proceedings;  but  he  has  not 
that  right  after  a  verdict  is  returned  in  his 
case.  .  .  .  So,  after  a  reference  of  a 
cause  to  arbitrators  by  rule  of  court,  the 
plaintiff  cannot  rescind  the  rule  or  revoke 
the  submission,  nor  can, he  become  nonsuit, 
or  discontinue  his  action." 

And  it  was  held  in  Grume  v.  Wilson,  104 
Ind.  683,  4  N.  E.  169,  that  after  the  filing 
of  the  commissioner's  report  and  the  lapse 
of  the  time  for  appeal,  the  cause  was  ready 
for  judgment,  and  the  petitioner  could  not 
have  it  dismissed. 

So,  in  Beale  v.  Pennsylvania  R.  Co.  86 
Pa.  509,  it  was  held  that  after  a  railroad 
had  made  a  location  on  land,  and  damages 
had  been  assessed,  it  was  too  late  to  inter- 
pose an  exception  that  it  had  subsequently 
adopted  a  new  line  on  the  same  land. 

This  case  is  distinguished  in  other  Penn- 
sylvania cases  where  the  condemning  party 
is  a  public  corporation,  on  the  ground  that 
in  the  Beale  Case  the  party  condemning 
was  a  private  corporation. 

And  where  the  statute  indicates  that  the 
filing  of  the  report  of  the  commissioners 
making  an  award  of  damages  shall  be  in 
effect  a  judgment  fixing  the  rights  of  the 
parties,  the  proceeding  cannot  be  dismissed 
against  the  protests  of  the  landowner. 
Sprague  v.  Northern  P.  R.  Co.  122  Wis.  509, 
106  Am.  St.  Rep.  997,  100  N.  W.  842;  Mil- 
waukee &  L.  W.  R.  Co.  V.  Stolze,  101  Wis, 
91,  76  N.  W.  1113. 

And  where  the  city  charter  did  not  pro- 
vide for  any  confirmation,  but  gave  a  right 
to  appeal  within  ten  days  after  the  report 
awarding  damages,  and  it  was  provided 
that,  if  no  appeal  was  taken,  the  common 
council  should  direct  the  commissioners  to 
assess  the  amount  as  damages,  the  proceed- 
ings cannot  be  discontinued  after  the  time 
for  appeal  has  expired.  People  ex  rel.  Gas- 
light Co.  V.  Syracuse,  78  N.  Y.  56. 
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iDBtituted  condemnation  proceedings.  A 
jury  was  regularly  summoned,  and  in  due 
course,  on  NoTcmber  27,  1908,  returned  a 
verdict  awarding  $31,287.06  damages  for 
the  land  taken,  and  assessing  as  benefits 
against  the  land  within  the  assessment  zone 
the  sum  of  $26,806.14.  No  objections  or 
exceptions  were  filed  to  this  verdict,  and  on 
January  5,  1909,  the  District  filed  an  order 
dismissing  said  proceeding.  Thereafter,  on 
January  9,  1909,  Thomas  P.  Hess,  who  had 
been  awarded  $2,125  damages,  and  who  had 
been  assessed  nothing  on  account  of  bene- 
fits, filed  a  motion  to  vacate  and  quash  said 
order  of  January  5th  dismissing  said  pro- 
ceeding, which  motion  the  court  granted 
over  the  objection  and  exception  of  the 
District.  Thereupon,  on  February  8th,  the 
District  formally  moved  the  dismissal  of 
said  proceedings  upon  the  grounds  "that  the 
entire  amount  of  the  damages  awarded 
herein,  plus  the  cost  and  expenses  of  the 
proceeding,  have  not  been  assessed  as  bene- 
fits, as  provided  for  in  and  by  the  act  of 
Congress  under  which  this  proceeding  has 
been  instituted,"  and  "that,  as  no  objec- 
tions or  exceptions  have  been  taken  to  the 
verdict  of  the  jury  herein  filed  within  the 
time  prescribed  by  the  statute,  the  court  is 
without  jurisdiction  to  order  a  new  jury 
herein,  and  that  therefore  further  proceed- 
ings under  the  aforesaid  act  of  Congress 
and  of  the  Code  are  impossible."  This  mo- 
tion was  overruled,  and  a  final  order  was 
passed  ratifying  and  confirming  the  verdict 
of  the  jury  as  a  whole.  This  appeal  fol- 
lowed. 

A  proceeding  to  condemn  property  for 
public  use  is  not  in  the  nature  of  a  con- 
tract between  the  owner  and  the  condemn- 
ing party,  and,  until  the  property  is  actual- 
ly taken  and  compensation  is  made  or  pro- 
vided, the  power  of  the  condemning  party 
over  the  matter  is  not  exhausted.  Garri- 
son V.  New  York,  21  Wall.  196,  22  L.  ed. 
612;  District  of  Columbia  v.  Prospect  Hill 
Cemetery,  5  App.  D.  C.  497 ;  Ross  v.  United 
States,  8  App.  D.  C.  32.  Accordingly  it  is 
a  rule  of  almost  universal  application  that, 
in  the  absence  of  any  statutory  provision 
showing  a  legislative  intent  to  the  con- 
trary, condemnation  proceedings  may  be 
discontinued  by  the  condemning  party  at 
any  time  before  the  right  of  the  property 
owner  has  become  complete.  Manion  v. 
Louisville,  St.  L.  &  T.  R.  Co.  90  Ky.  491,  14 
S.  W.  532;  Simpson  v.  Kansas  Citv,  111 
Mo.  237,  20  S.  W.  38;  O'Neill  v.  Hudson 
County,  41  N.  J.  L.  161;  Nichols,  Em.  Dom. 
§§  337,  338. 

In  the  present  case  the  District,  for  rea- 
sons satisfactory  to  itself,  failed  to  take 
advantage  of  §  491h  of  said  act  amending 
the  Code,  which  authorized  the  court,  with- 
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in  twenty-one  days  after  verdict,  to  hear 
and  determine  objections  or  exceptions 
thereto  and  to  set  the  same  aside,  in  whole 
or  in  part,  when  satisfied  that  it  is  unjust 
or  unr^sonable,  in  which  event  a  new  jury 
is  summoned.  When,  therefore,  the  order 
of  dismissal  was  filed,  the  proceedings  had 
resulted  in  a  verdict  which  failed  to  sat- 
isfy the  requirements  of  the  law.  In  such 
a  situation  the  District  was,  we  think,  fully 
justified  in  filing  its  notice  of  abandonment. 
Judgment  reversed,  with  costs,  and  cause 
remanded  for  further  proceedings. 
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CATHERINE  WERNER  et  al.,  Appts., 

V. 

LOUIS  T.  CLARK,  Assignee. 

(108  Md.  627,  71  AtL  305.) 

Mortgage  —  resale  —  objectioii  —  mort^ 
gagor. 

The  confirmation  of  a  sale  under  a  power 
contained  in  a  mortgage  does  not  so  far 
devest  the  interest  of  the  mortgagor  as  to 
deprive  him  of  the  right  to  except  to  the 
confirmation  of  a  resale  in  case  the  first 
bidder  defaults,  and  the  property  is  resold 
at  his  risk  at  an  amount  considerably  lesa 
than  the  first  bid. 

(November  14,  1908.) 

APPEAL  by  defendants  from  a  decree  in 
equity  of  the  Circuit  Court  for  Howard 


Note.  —No  cases  other  than  those  set 
out  in  the  opinion  of  the  principal  case  have 
been  found  in  which  the  confirmation  of  the 
first  sale  has  been  relied  on  to  deprive  the 
former  owner  of  the  property  of  the  right 
to  object  to  confirmation  of  a  resale  made 
after  default  of  purchaser  of  first  sale. 

In  Watkins  v.  Jones,  107  Va.  6,  57  S.  E. 
608,  where  land  was  sold  at  judicial  sale 
for  $2,175,  and  resold  for  $2,100  after  con- 
firmation of  the  first  sale,  because  of  de- 
fault of  the  purchaser,  it  was  held  error 
to  refuse  to  confirm  the  second  sale,  thoujnrh 
one  of  the  defendants,  a  half  owner  of  the 
property,  offered  to  pay  $300  more  for  the 
property.  It  appeared  that  the  terms  of  the 
sale  had  been  complied  with  in  all  respects, 
that  confirmation  of  the  sale  was  recom- 
mended by  the  commissioners  who  reported 
the  sale  to  the  court,  and  that  the  deft^nd- 
ant  had  attended  both  sales.  The  right  of 
the  owner  to  object  to  the  second  confirma- 
tion, however,  was  not  questioned  in  that 
case,  but  the  case  was  disposed  of  on  the 
ground  that,  as  the  price  bid  at  the  second 
sale  was  a  fair  one,  the  court  should  refrain 
from  setting  aside  judicial  sales,  so  as  not 
to  discourage  bidders,  but  to  inspire  con- 
fidence  in  the  stability  of  such  sales. 


1908. 


WERNER  V.  CLARK. 


95 


County  ratifying  a  resale  of  property  under 
a  mortgage.     Reversed. 
The  facta  are  stated  in  the  opinion. 
Messrs.    "EAs^ur    H.    Can's,   and   Joseph 
L.  Donovan,  for  appellants. 
Mr.  Ix>nl8  T.   Clark,  for  appellee: 
The  mortgagors   had  no  right  to  except 
to  the  resale,  as,  by  the  final  order  of  rati- 
fication passed  at  the  mortgage  sale,  their 
interest    in    the    mortgaged    property    ter- 
minated. 

Lannay  v.  Wilson,  30  Md.  536;  Sloan  v. 
Safe  Deposit  &  T.  Co.  73  Md.  239,  20  Atl. 
922;  Lurman  v.  Hubner,  75  Md.  268,  23  Atl. 
G46;  Albert  v.  Hamilton,  76  Md.  304,  25 
Atl.  341;  Richardson  t.  Jones,  3  Gill  &  J. 
163,  22  Am.  Dec.  293;  Boyle  v.  Schindel,  52 
Md.  1;  SUte  v.  Second  Nat.  Bank,  84  Md. 
325,  35  Atl.  889;  Miller,  Equity,  p.  620; 
Mealey  v.  Page,  41  Md.  172;  Early  v.  Dor- 
sett,  45  Md.  462;  Brundige  y.  Morrison,  56 
Md.  407;  Griffith  v.  Hammond,  45  Md.  85. 

Pearce,  J.^  delivered  the  opinion  of  the 
oonrt: 

This  is  an  appeal  from  an  order  of  the 
circuit  court  for  Howard  county,  sitting  as 
a  court  of  equity,  ratifying  a  sale  of  mort- 
gaged premises  made  under  powers  of  sale 
contained  in  two  mortgages. 

The  record  discloses  the  following  facts: 
The  property  in  question  was  the  property 
of  one  Charles  J.  Werner,  deceased.  After 
his  death,  intestate,  his  widow  and  six 
children,  on  April  20,  1894,  united  in  the 
execution  of  a  mortgage  upon  a  tract  of 
land  in  Howard  county,  to  Gabriella  Mack- 
ubin,  to  secure  a  loan  to  them  of  $1,200, 
payable  one  year  after  date  with  interest. 
On  October  6,  1902,  the  same  parties,  to- 
gether with  Louis  Werner  and  Ethel  Wer- 
ner, united  in  the  execution  of  another 
mortgage  upon  the  same  tract  of  land,  and 
also  upon  another  tract  in  Baltimore  coun- 
ty, with  the  German  Building  Association 
of  Howard  county,  a  body  corporate,  to  se- 
sure  a  loan  to  them  of  $1,000,  payable  one 
year  after  date  with  interest,  and  these 
two  mortgages  were  subsequently  duly  as- 
signed to  the  appellee,  Louis  T.  Clark,  for 
foreclosure,  after  default  made  thereunder. 
On  Sejptember  10,  1907,  the  appellee  filed 
copies  of  these  two  mortgages,  together 
with  a  bond,  as  required  by  law,  and  ad- 
vertised both  said  tracts  of  land  for  sale 
tinder  the  powers  contained  therein,  but 
actually  sold  only  the  tract  in  Howard 
county.  His  report  of  sale,  filed  December 
20,  1907,  shows  that  he  sold  this  tract  on 
December  18,  1907,  to  Miss  Catherine  Wer- 
ner for  $3,850,  who  "elected  to  pay  all  cash 
on  final  ratification  of  sale,  and  gave  sat- 
isfactory assurances  of  her  compliance." 
The  report  also  set  forth  that  the  proceeds 
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of  this  sale  would  be  more  than  suflScient 
to  satisfy  both  mortgages,  and  that  for 
this  reason  the  appellee  did  not  offer  the 
other  tract  for  sale.  The  usual  order  nisi 
was  published,  and  on  February  1,  1908, 
this  sale  was  finally  ratified  and  confirmed. 
On  February  24,  1908,  the  appellee  filed  a 
petition  alleging  that  the  purchaser,  Miss 
Catherine  Werner,  had  failed  to  comply 
with  the  purchase  and  found  herself  unable 
to  do  so,  and  he  prayed  for  an  order  upon 
her  "to  show  cause  why  an  order  should 
not  be  passed  setting  aside  said  sale,  and 
directing  an  order  of  resale  of  said  proper- 
ty at  the  risk  of  said  purchaser."  On  the 
same  day,  the  court  passed  an  order  requir- 
ing "Catherine  Werner  to  show  cause  on  or 
before  March  11,  1908,  why  said  sale  made 
in  the  above-entitled  cause  should  not  be 
set  aside,  and  a  resale  ordered  at  her  risk," 
provided  a  copy  of  said  petition  and  order 
be  served  on  her  on  or  before  February  27, 
1908.  She  failed  to  show  cause  as  required, 
and  on  March  20,  1908,  in  due  course  of 
law,  an  order  was  passed  "that  the  proper- 
ty mentioned  in  this  cause,  and  sold  by  the 
petitioner,  be  resold  by  the  said  petitioner, 
Louis  T.  Clark,  assignee,  plaintiff  in  the 
above-entitled  cause,  for  the  payment  of 
the  purchase  money  thereof,  viz.,  $3,850,  as 
reported  in  the  report  of  sale  filed  Decern* 
her  20,  1907,  etc.,  and  it  is  further  ordered 
that  said  resale  be  made  at  the  risk  of  the 
said  Catherine  Werner."  It  will  be  ob- 
served here  that  this  order  did  not,  in 
terms,  provide  that  said  sale  should  be  set 
aside  as  prayed  in  the  petition,  and  as  pro- 
vided in  the  order  to  show  cause.  On  April 
24,  1908,  the  appellee  filed  a  report  setting 
forth  that,  in  pursuance  of  said  order  of 
resale,  he  did,  after  due  notice  and  adver- 
tisement, offer  said  property  at  public  sale 
on  April  21,  1908,  and  sold  the  same  to 
John  G.  Rogers  for  $2,800,  and  that  said  sale 
was  made  at  the  risk  of  the  former  pur- 
chaser. Miss  Catherine  Werner.  The  usual 
order  nisi  was  again  published,  and  on  May 
22,  1908,  the  day  before  the  expiration  of 
this  order,  two  of  the  mortgagors  in  each 
of  the  two  mortgages,  Augustus  H.  and 
Frederick  A.  Werner,  filed  ten  exceptions 
to  the  ratification  of  this  sale.  On  May 
29,  1908,  the  appellee  filed  a  motion  to 
dismiss  these  exceptions,  and  that  a  day  be 
set  for  the  hearing,  and  on  the  same  day 
the  court  set  the  mqtion  down  to  be  heard 
on  June  4,  1908,  after  notice  to  the  excep- 
tants. The  motion  does  not  state  the 
ground  on  which  it  was  based,  nor  does  the 
record  disclose  the  ground,  nor  whether  any 
hearing  was  had;  but  the  appellee  in  his 
brief  states  that  "this  was  upon  the  theory 
that  the  exceptants  had  no  standing  in 
court  in  the  proceeding  relating  to  the  re- 
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sale/'  and  there  could  be  no  other  rational 
ground  for  declining  to  hear  the  exceptions. 
On  June  4,  1908,  an  order  was  passed  "that 
motion  to  dismiss  be  sustained,  and  except- 
ants be  dismissed"  and  on  the  same  day 
the  resale  was  finally  ratified  and  con- 
firmed. The  appeal  was  taken  "from  the 
order  of  court  dated  June  4,  1908."  The 
two  orders  of  that  date,  though  separately 
signed,  cover  but  one  transaction,  and 
might  properly  have  been  made  eflfective  by 
one  signing,  as  they  were  evidently  concur- 
rent in  execution.  The  appeal  will  there- 
fore be  treated  as  taken  from  both  orders. 

The  narrow  question  thus  presented  is 
well  stated  in  the  appellants'  brief  in  these 
words:  "When  property  has  been  sold  un- 
der a  power  in  a  mortgage,  and  the  pur- 
chaser fails  to  comply  with  the  terms  of 
sale,  and  a  resale  of  the  property  is  ordered 
and  made,  has  the  mortgagor  apy  standing 
in  court  to  except  to  the  ratification  of  the 
resale?"  It  is  conceded  in  the  brief  of  the 
appellee,  and  could  not  reasonably  have 
been  denied,  that  Miss  Catherine  Werner, 
as  the  defaulting  purchaser,  might  have 
excepted  to  the  ratification  of  the  resale, 
though  she  was  one  of  the  mortgagors;  but 
she  did  not  except.  Therefore  the  concrete 
facts,  as  hereinbefore  recited,  are  accurate- 
ly embraced  in  the  question  framed  by  the 
appellants'  counsel,  which  must  be  taken 
as  implying  that  the  excepting  purchaser 
is  not  one  of  several  mortgagors,  who,  if 
the  sale  to  him  were  ratiHed,  would  ac- 
ijuire  the  interest  of  the  other  mortgagors 
in  the  property.  The  appellee  rests  his 
case  wholly  upon  the  proposition  that  the 
efTect  of  the  ratification  of  the  original 
sale  was  to  devest  absolutely  the  title  of 
the  mortgagors,  and  to  vest  a  complete 
«quitable  title  in  the  defaulting  purchaser, 
and  that  upon  ratification  alone,  without 
more,  "the  mortgaged  real  estate  became 
personal  property,  and  the  mortgagors' 
rights  and  interest  in  the  former  were 
transferred  to  the  fund  arising  from  the 
ratified  mortgage  sale."  It  has  certainly 
never  been  expressly  so  decided  in  this 
«tate,  and  we  do  not  think  it  could  be  so 
held  consistently  with  our  decisions  involv- 
ing  this   question. 

Dalrymple  v.  Taneyhill,  4  Md.  Ch.  171, 
•decided  in  1853,  appears  to  be  the  earliest 
case  decided  after  the  passage  of  the  act 
■of  1841,  now  §  209  of  art.  16  of  the  Code,  de- 
claring the  authority  of  the  court  to  com- 
pel purchasers  under  a  decree  to  comply 
with  all  the  terms  of  sale,  by  process  of 
attachment  or  other  execution  suited  to 
the  case,  or  to  direct  a  resale  at  the  risk 
of  the  purchaser.  In  that  case,  land  be- 
longing to  an  infant  had  been  sold  under  a 
•decree  for  that  purpose,  and  the  sale  had 
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been  ratified.  The  purchaser  having  utter- 
ly failed  to  comply  with  the  terms  of  sale, 
a  resale  was  ordered  at  his  risk.  The  in- 
fant died  October  4,  1852,  and  on  the  12th 
of  the  same  month  the  property  was  re- 
sold, and  that  sale  was  ratified.  The  con- 
troversy in  the  case  was  over  the  proceeds 
of  this  resale.  The  infant's  personal  rep- 
resentative claiming  the  proceeds  as  per- 
sonal property,  while  her  heir  at  law 
claimed  them  as  real  estate;  the  question 
being  whether  there  had  been  a  conversion 
from  real  to  personal  estate  at  the  original 
sale,  during  the  life  of  the  infant.  Chan- 
cellor Johnson  held  there  had  been  no  con- 
version, and  that  the  proceeds  of  sale, 
though  actually  money,  were  in  legal  con- 
templation real  estate,  and  went  to  the 
heir  at  law.  He  supported  this  conclusion 
by  reference  to  the  cases  of  State  use  of 
Rogers  v.  Krebs,  6  Harr.  &  J.  31;  T^aden- 
ham  V.  Nicholson,  1  Harr.  &  G.  2G7;  and 
Hammond  v.  Stier,  2  Gill  &  J.  81,  in  which, 
as  he  says:  "It  was  held,  upon  great  de- 
liberation," that  "the  mutation  of  real  into 
personal  estate  was  complete  when  the  sale 
was  ratified  by  the  court,  and  the  purchaser 
has  complied  with  the  terms  of  it  by  pay- 
ing the  money,  if  the  sale  is  for  cash,  or 
by  giving  bonds  if  the  sale  is  on  credit," 
and  the  chancellor  adds:  "No  case  can  be 
found  in  which  it  has  been  held  or  inti* 
mated  that  the  concurrence  of  all  these  cir- 
cumstances is  not  necessary  to  efl'ect'  the 
change."  The  appellee  cites  the  case  of 
Early  v.  Dorsett,  45  Md.  462,  in  support  of 
his  contention  above;  but  we  do  not  so 
understand  that  decision.  Judge  Miller,  in 
the  opinion  in  that  case,  expressly  says: 
"It  has  been  the  settled  law  of  this  state 
since  the  case  of  Leadenham  v.  Nicholson, 
supra,  that,  where  land  is  sold  under  a 
decree  like  the  present,  the  mutation  from 
realty  to  personalty  is  complete  when  the 
sale  is  ratified  and  the  purchaser  has  com- 
plied with  the  terms  of  sale  as  prescribed 
by  the  decree."  The  decree  in  that  case 
was  for  sale  of  real  estate  devised  by  will 
for  distribution  among  the  devisees.  One 
of  the  devisees  became  the  purchaser,  and 
he  paid  the  cash  instalment  and  gave  bonds 
with  security  for  the  credit  payments  as 
prescribed  by  the  decree.  Wliile  in  posses- 
sion, but  before  payment  in  full  of  the  pur- 
chase money  or  obtaining  a  deed  from  the 
trustee,  he  mortgaged  the  land  to  Early. 
He  subsequently  defaulted  in  his  payments, 
and  the  property  was  resold  at  his  risk. 
The  auditor  stated  several  accounts  dis- 
tributing the  proceeds  of  resale,  in  one  of 
which  accounts  the  original  purchaser's 
share  was  applied  to  Early's  mortgage,  and 
in  another  to  certain  persons  to  whom  h« 
had  subsequently  assigned  his  share.  There 
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was  no  account  showing  any  distribution  of 
the  original    purchase    money.     The   court 
held  that,  if  the  sum  in  controversy  repre- 
sented   exclusively    purcliase   money   under 
the  original   sale,   it  could  not  be  applied 
to  the  mortgage,  and  should  be  applied  to 
the  assignments,  and  as  it  did  not  appear 
from  the  record  i^hether  any  part  of  the 
sum  in  controversy   was  the   surplus   pro- 
ceeds of  the   resale^  over  and  above  what 
was   necessary    to    pay    principal,   interest, 
and  costs  due  on  the  original  sale,  and  costs 
of  resale,  the  case  was  remanded  to  deter- 
mine that  fact.     The  court  said  Early,  "in 
respect  to  his  mortgage,  occupies  substan- 
tially the  same  position  as  if  he  had  taken  a 
mortgage  of  real  property,  subject  to  a  ven- 
dor's lien  for  unpaid  purchase  money,    and 
the  land  had  been  afterwards  sold  under  a 
bill  to  enforce  that  lien.     In  such  case,  if 
the  property  does  not  sell  for  enough,  or 
only  for  enough,  to  pay  the  lien,  the  mort- 
gagee gets  nothing;  if  it  sells  for  more,  he 
gets  the  surplus."    It  is  apparent^  from  the 
above    examination    of    Early    v.    Dorsett, 
supra,  that  it  does  not  sustain  the  proposi- 
tion of  the  appellee. 

Recurring  again  to  the  case  of  Dalrymple 
V.  Taneyhill,  the  observations  of  the  chan- 
cellor are  so  pertinent  to  the  case  before 
us  that   we   may  profitably  quote  further 
from  that  case.     He  said:   "The  argument 
pressed    now   is   that   one   of   the   circum- 
stances,  and  that   a  very  important   one, 
which  the  court  of  appeals  say  is  necessary 
to  work  the  mutation  from  real  to  personal 
estate,   may   be   dispensed  with;    that   the 
sale,  and  the  confirmation  of  the  sale  by 
the  court,   are   suflUcient    for   the  purpose, 
though  the  purchaser  may  have  neglected 
to  comply  with  the  terms,  eMher  by  pay- 
ing the  money,  or  giving  the  bonds,  though 
the  appellate    court   have    said,   when    the 
question  was,  what  combination  of  circum- 
stances  shall    change    the    nature   of   real, 
and  impress  upon  it  the  character  of  per- 
sonal, estate,  that  a  compliance  by  the  pur- 
chaser with  the  terms  is  necessary.    If  the 
purchaser  does  not  comply  with  the  terms 
of  sale,  the  thing  which  is  the  equivalent 
for  the  real  estate  sold  does  not  exist,  and 
may  never  exist.    The  land  would  be  gone, 
or  its  nature  changed,  and  neither  money, 
nor  security  for  the  money  to  be  paid  for 
it,  brought  into  existence.     ...    If  real 
estate  is  converted  into  personalty,     .     .     . 
it  should  be  into   something  tangible   and 
substantial,  and  the   mere  bid  of  an  irre- 
sponsible man,   though  that  bid  may  have 
been    accepted    by    the    court,    cannot    be 
permitted  to  have  such  an  effect.    The  Acts 
of  1841,  chap.  216,  under  which  the  proceed- 
ing for  a  resale  was  had,  gives  no  counte- 
nance to  the  idea  that  a  noncomplying  pur- 
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chaser  is  regarded  as  the  owner  of  the 
estate  sold  by  a  trustee.  It  authorizes  a 
resale  of  the  property  at  his  risk,  but  not 
as  his  property.  On  the  contrary,  the  or- 
der which  the  court  is  authorized  to  pass 
by  this  act,  and  the  order  which  was  in 
fact  passed  in  this  case,  is  a  revocation  of 
the  order  confirming  the  sale,  and  destroys 
any  inchoate  title  which  the  first  purchaser 
may  have  acquired  by  the  confirmation." 

We  cannot  discover  that  this  clear  and 
emphatic  language  of  the  chancellor  has 
ever  been  questioned  or  criticized  in  any 
decision  of  this  court,  nor  do  we  think  it 
can  be  said  that-  the  principle  announced 
by  him  has  been  disapproved  in  any  such 
decision.  It  is  true  that  in  Mealey  v.  Page, 
41  Md.  183,  184,  the  coiu-t  said:  "The  prop- 
erty was  sold  as  that  of  the  original  pur- 
chaser, and  at  his  risk,  he  being  entitled 
to  any  excess  in  the  proceeds  of  sale  over 
and  above  the  costs  and  expenses  of  the 
resale,  the  commissions  on  the  amount  of 
the  proceeds  thereof,  and  the  amount  of  the 
purchase  money  due  on  former  sale."  But 
the  last  clause  of  the  sentence  just  quoted, 
which  we  have  underlined,  shows  conclu- 
sively that  the  distinguished  judge  who 
wrote  that  opinion  did  not  mean  to  be 
understood  as  saying  that  the  defaulting 
purchaser  was  to  be  regarded  as  the  own- 
er of  the  property,  but  that  he  meant  that 
in  any  event  the  proceeds  of  the  resale, 
after  payment  of  costs  and  commissions 
properly  allowable,  were  to  be  applied  to 
the  amount  of  the  purchase  money  due  on 
the  former  sale,  without  regard  to  whom 
such  amount  was  due.  In  other  words, 
that  anyone  interested  in  the  property 
when  the  original  sale  was  made,  the  pur- 
chaser not  having  fully  complied  with  the 
terms  of  sale,  still  continued  to  be  inter- 
ested in  the  property,  when  resold  by  rea- 
son of  default  by  the  original  purchaser. 
Or,  as  expressed  in  the  passage  quoted 
above  from  Early  v.  Dorsett,  the  purchaser 
at  the  original  sale,  after  a  resale  for 
his  default,  occupies  substantially  the  same 
position  as  one  who  purchases  property 
subject  to  a  vendor's  lien.  Or  again,  as 
expressed  in  the  appellants'  brief,  upon 
making  the  first  sale,  there  was  a  vendor's 
lien  for  the  whole  purchase  money.  This 
lien  followed  the  property,  under  the  resale, 
and  inured  to  all  the  mortgagors  equally, 
after  satisfying  the  mortgage  debt,  inter- 
est, and  costs.  What  we  have  said  as  to 
Mealey  v.  Page,  supra,  is  equally  applicable 
to  the  case  of  Aukam  v.  Zantzinger,  94  Md. 
421,  51  Atl.  93,  which  the  appellee  claims 
to  be  conclusive  in  his  favor.  In  both  these 
cases,  the  property  brought  more  at  the 
resale  than  at  the  original  sale,  and  the 
question   presented   in  the   case   before   us 
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did  not  arise,  and  was  not  dealt  with.  The 
vendor's  lien  for  the  original  purchase  mon- 
ey was  fully  satisfied  out  of  the  proceeds 
of  the  resale,  and  when  that  was  done,  but 
not  until  then,  the  original  purchaser  was 
entitled  to  the  surplus,  because  the  inter- 
est of  the  former  owners  of  the  property 
was  then  extinguished.  This  consideration 
sliows  why  the  court,  in  Aukam  v.  Zant- 
zingcr,  not  only  held  that  the  first  purchas- 
er was  entitled  to  except  to  the  resale,  but 
also  why  it  held  that  the  mortgagor  was 
not  so  entitled.  Here  the  conditions  are 
reversed,  and  the  same  reason  which  re- 
quired the  court  in  that  -case  to  hold  that 
the  first  purchaser  could  except  to  the  re- 
sale requires  us  to  hold  that  the  mortgagor 
in  this  case  is  entitled  to  except  to  this 
resale.  There  is  an  outstanding  vendor's 
lien  in  this  case  for  $1,050,  the  difference 
between  the  two  sales,  and  this  difference, 
after  deducting  costs,  etc.,  represents  the 
interest  of  the  mortgagors  in  the  property. 
The  case  of  State  v.  Second  Nat.  Bank, 
84  Md.  325,  35  Atl.  889,  proceeds  upon  the 
principle  announced  in  Dairy mple  v.  Taney- 
hill.  The  local  law  of  Baltimore  City  pro- 
vided that  all  real  estate  sold  at  public 
auction  in  said  city  should  be  subject  to 
a  certain  tax,  "each  and  every  time  it 
should  be  struck  off,"  and  this  court  held 
that  this  provision  applied  only  to  "com- 
pleted and  consummated  sales,  and  pay- 
ment of  purchase  money."  In  that  case 
the  property  was  spld  for  $68,200,  and  this 
sale  was  confirmed  by  the  court;  but  the 
purchaser  failed  to  comply  with  the  terms 
of  sale,  and  the  property  was  resold  by  a^i 
order  of  court,  bringing  only  $55,300.  The 
auditor  allowed  the  tax  on  each  sale,  and 
on  exception  the  court  below  disallowed 
the  tax  on  the  first  sale,  and  on  appeal  this 
court  affirmed  the  decision,  saying  that 
"whilst,  under  a  judicial  resale,  the  proper- 
ty is  in  fact  again  put  under  the  hammer, 
it  is  put  there,  not  as  a  new  distinct  inde- 
pendent procedure,  but  as  a  means,  and 
solely  as  a  means,  to  realize  the  money 
which  Uie  original  but  defaulting  purchaser 
failed  to  pay.  The  resale  takes  place  under 
the  original  decree,  supplemented  by  an 
orderj  .  .  .  and  [is  made]  with  a  view 
to  pay  off  the  same  indebtedness  for  the 
payment  of  which  the  property  was  sold  in 
the  first  instance,  and  the  money  realized 
by  it  is  always  applied  precisely  as  would 
have  been  applied  the  money  bid  at  the 
original  sale,  had  that  money  been  paid  by 
the  first  purchaser.  The  resale  is  simply 
an  execution  of  the  decree  for  a  sale.  Its 
very  name  imports  that  it  is  not  such  a 
new  sale  as  to  be  a  distinct  proceeding." 
It  is  obvious  that  the  above  language  ap- 
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plies  as  well  to  a  sale  under  a  power  in  a 
mortgage  as  to  sale  under  a  decree. 

As  what  we  have  said  is  decisive  of  this 
case,  it  will  be  unnecessary  to  consider  the 
other  ground  for  reversal  urged  in  argu- 
ment. The  sufficiency  of  the  exceptions  is, 
of  course,  not  before  us  on  this  appeal. 

Orders  of  June  4,  1908,  dismissing  the 
appellants'  exceptions  and  ratifying  the 
resale,  reversed,  with  costs  to  the  appel- 
lants above  and  below,  and  cause  remanded. 
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Plffs.  in  Err., 

V. 

WEST  JERSEY  &  SEASHORE  RAILROAD 

COMPANY. 

(—  C.  0.  A.  — ,  177  Fed.  374.) 

Negligence  —  unsafe  premises  —  third 
rail. 

An  electric  railway  company  maintaining 
an  unprotected  third  rail  carrying  a  heavy 
current,  on  its  right  of  way  at  a  point  where 
the  right  of  way  is  securely  fenced  against 
intruders,  is  not  liable  for  injury  to  a  child 
who  wanders  through  a  gate  maintained  in 
the  fence  by  an  abutting  property  owner, 

Note.  —  Liability  of  electric  railway 
for  injury  to  trespasser  or  licensee 
from  exposed  third  rail. 

Similar  in  principle  to  the  above  decision 
and  to  Sutton  v.  West  Jersey  &  S.  R.  Co. 
(N.  J.  L.)  73  Atl.  266  (mainly  relied  upon 
by  the  Federal  court  in  Riedel  v.  West 
Jebset  &  S.  5.  Co.  and  sufficiently  set  forth 
in  that  opinion),  is  McAllister  v.  Jung,  112 
111.  App.  138,  in  which  recovery  was  denied 
for  injuries  sustained  by  a  child  of  tender 
years  in  coming  in  contact  with  a  live  rail 
used  upon  an  elevated  railway  company's 
structure,  which  he  climbed  for  the  purpose 
of  getting  a  ball. 

But  in  Anderson  v.  Seattle-Tacoma  In- 
ter urban  R.  Co.  36  Wash.  387,  104  Am.  St. 
Rep.  962,  78  Pac.  1013,  recovery  was  allowed 
for  injuries  received  by  a  passenger  comiiig 
in  contact  with  an  unprotected  third  rail  of 
which  he  was  not  warned  and  had  no  notice, 
while  walking  along  the  right  of  way  after 
he  had  been  wrongfully  ejected  from  the 
train.  The  court  said:  "If  modern  trans- 
portation methods  involve  the  use  of  such 
concealed,  unprotected,  dangerous,  and  dead- 
ly devices,  where  persons  of  common  expe- 
rience may  be  expected  to  come  in  contact 
with  them,  we  believe  those  who  use  them 
should  not  escape  liability,  unless  they  ex- 
ercise such  a  degree  of  care  to  warn  and 
protect  those  who  are  injured  as  the  circum- 
stances and  surroundings  reasonably  re- 
quire." 
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ind  com^s  in  contact  with  such  rail,  al- 
though there  is  nothing  to  distinguish  the 
dangerous  rail  from  the  harmless  ones. 

(February  21,  1910.) 

1}  RROR  to  the  Circuit  Court  of  the  Unit- 
!i  ed  States  for  the  Eastern  District  of 
Pennsylvania  to  review  a  judgement  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence. Aflirmed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Gray,  Bufifington,  and  Lan- 
sing, Circuit  Judges. 

Messrs.  Rowland  O.  Erans  and  I.  O.  O. 
Foster  for  plaintiffs  in  error. 

Mr.  John  Hampton  Barnes,  for  de- 
fendant in  error: 

The  defendant  performed  its  full  duty  in 
regard  to  the  obligation  to  fence. 

New  York  C.  &  H.  R.  R.  Co.  v.  Price,  16 
L.R-A.(N.S.)  1103,  86  C.  C.  A.  502,  159  Fed. 
330. 

The  defendant  was  not  negligent  in  failing 
to  cover  the  third  rail. 

Holbrook  v.   Aldrich,   168   Mass.   16,   36 

LJcLA.  493,  60  Am.  St.  Rep.  364,  46  N.  E. 

115;  Qillespie  v.  McGowan,  100  Pa.  144,  45 

Am.  Rep.  365 ;  Moore  v.  Pennsylvania  R.  Co. 

99  Pa.  301,  44  Am.  Rep.  106;  Thompson  v. 

Baltimore  ft  O.  R.  Co.  218  Pa.  444,  19  L.R.A. 

(N.S.)   1162,  120  Am.  St.  Rep.  897,  67  Atl. 

768.  11  A.  ft  E.  Ann.  Cas.  894;  Goodlander 

Mill  Co.  T.  Standard  Oil  Co.  27  L.R.A.  683, 

11  C.  C.  A.  253,  24  U.  S.  App.  7,  63  Fed. 

400;  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Bal- 

Icntine,  28  C.  C.  A.  572,  56  U.  S.  App.  266, 

84  Fed.  935;   Berlin  Mills  Co.  v.  Croteau, 

32  C.  C.  A.  126,  50  U.  S.  App.  419,  88  Fed. 

860;  Hughes  v.  Boston  ft  M.  R.  Co.  71  N.  H. 

279,  93  Am.   St.   Rep.   518,   51   Atl.   1070; 

American  Advertising  ft  Bill  Posting  Co.  v. 

Flannigan,  100  111.  App.  452;  Uthermohlen 

▼.  Bogg's  Run  Min.  ft  Mfg.  Co.  50  W.  Va. 

457,  55  L.R.A.  911,  88  Am.  St.  Rep.  884,  40 

S.  £.  410;  Briscoe  ▼.  Henderson  Lighting  ft 

P.  Co.  148  N.  C.  396,  19  L.R.A.(N.S.)  1116, 

62  S.  E.  600;  Palmer  v.  Oregon  Short  Line 

K.  Co.  34  Utah,  466,  98  Pac.  689,  16  A.  ft  E. 

Ann.  Cas.  229;  Mayfield  Water  ft  Light  Co. 

V.  Webb,  129  Ky.  395,  18  L.R.A.(N.S.)  179, 

130    Am.    St.    Rep.   469,    111  S.  W.    712; 

Thomp.  Keg.  §  li)26. 

Gray,  Circuit  Judge,  delivered  the  opin- 
Son  of  the  court: 

The  writ  of  error  in  this  case  brings  up 
from  the  court  below  a  record  disclosing  the 
following  facts:  Louis  Riedel,  who,  by  his 
father  and  next  friend,  brought  suit  in  the 
eoart  below,  was  a  boy  between  seven  and 
eight  years  of  age,  and  was  permanently  in- 
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jured  by  falling  across  the  electric  third  rail 
of  the  West  Jersey  ft  Seashore  Railroad 
Company,  the  defendant. 

The  day  the  injury  occurred,  he  had  been 
taken  by  his  parents  from  Philadelphia, 
where  they  resided,  to  spend  the  day  with 
some  friends,  the  yard  of  whose  house  abut- 
ted against  the  line  of  the  right  of  way  of 
said  defendant  company,  just  above  the  vil- 
lage of  Westfield,  New  Jersey.  The  right  of 
way  of  the  defendant  company  near  this 
point,  as  well  as  elsewhere,  was  fenced  with 
a  three-strand  wire  fence  about  4  feet  high, 
but  at  the  premises  in  question  thefe  was  a 
picket  fence  dividing  the  same  from  the 
right  of  way  of  the  defendant  company, 
about  5  feet  in  height,  which  served  as  part 
of  the  line  fence  of  said  company,  the  wire 
fence  coming  up  to  and  ending  at  each  end 
of  this  picket  fence.  In  this  picket  fence 
was  a  gate  opening  onto  the  defendant's 
right  of  way. 

The  defendant  company  was  originally 
chartered  as  a  steam  railroad,  but,  by  the 
revision  of  the  act  of  the  legislature  of  New 
Jersey  concerning  railroads,  in  1903,  the 
power  was  conferred  upon  it  to  substitute 
for  steam  any  other  motive  power  which 
it  might  deem  best  adapted  to  the  economi- 
cal operation  of  its  railroad,  and  to  use  such 
devices  and  appliances  for  conducting  and 
distributing  power  as  might  be  required. 
Accordingly,  at  the  time  of  the  accident,  and 
for  a  considerable  period  prior  thereto,  the 
company  had  installed  an  electric  system  for 
the  operation  of  its  road,  the  electricity  be- 
ing conveyed  from  the  power  house  through 
what  is  known  as  a  "third  rail."  This  rail 
was  situated  between  the  two  tracks  upon 
which  the  cars  traveled,  but  was  in  close 
proximity  to  the  rail  on  one  side  and  ran 
parallel  therewith.  It  was  in  all  respects 
like  the  rail  which  carried  the  cars,  and 
was  without  cover  or  protection  of  any  kind, 
so  that,  to  a  casual  observer,  there  was  noth- 
ing to  disting*ii8h  it  in  appearance  from  the 
other  rails.  The  current  of  electricity  car- 
ried by  this  third  rail  was  normally  675 
volts,  a  charge  sufficif;nt  to  seriously  injure 
or  even  destroy  the  life  of  anyone  coming 
in  contact  therewith.  This  road  ran  entire- 
ly across  the  state  of  New  Jersey,  from 
Camden  to  Atlantic  City,  a  distance  of  some 
60  miles.  At  stations  and  road  crossings, 
the  third  rail  was  covered,  so  that  persons 
using  said  stations  and  crossings  were  pro- 
tected therefrom ;  but,  with  these  exceptions, 
throughout  the  entire  length  of  the  road^ 
the  third  rail  was  uncovered. 

On  the  day  of  the  accident,  the  plaintiff, 
Louis  Riedel,  with  two  companions  of  about 
the  same  age,  a  boy  and  a  girl,  were  play- 
ing together  in  the  back  part  of  the  lot 
above   described.     What    then    occurred    is 
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thus  stated:  Tooking  through  the  fence, 
they  saw  and  were  attracted  by  some  flow- 
ers growing  on  the  other  side  of  the  rails, 
and  went  to  the  gate  to  open  it.  Findkig 
it  -fastened,  the  plaintiff's  companion,  as  he 
testified,  'put  a  nail  or  a  piece  of  wood,  then 
pulled  it  out  again,  and  it  came  open/  Hav- 
ing thus  unbolted  the  gate,  the  two  started 
to  pluck  the  flowers.  The  flrst  boy  crossed 
the  tracks  in  safety,  but  the  plaintiff  fell, 
apparently  having  tripped  over  something, 
and,  coming  in  contact  with  the  third  rail, 
was  shocked  and  burned  by  the  electric  cur- 
rent, sustaining  severe  and  permanent  inju- 


i» 
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ries. 

Upon  these  facts,  the  court  directed  a  ver- 
dict for  the  defendant,  and,  upon  exceptions 
to  this  charge  of  the  court,  the  case  comes 
before  us  upon  two  assignments  alleging  er- 
ror in  this  action  of  the  court.  The  facts 
are  simple  and  undisputed,  and  the  single 
question  for  our  determination  is,  whether 
or  not  the  defendant  company  owed  a  duty 
to  the  plaintiff  to  use  such  care  in  guarding 
and  protecting  this  third  rail  as  would  have 
prevented  the  injury  which  happened  to  him, 
or,  as  more  generally  put  by  the  defendant, 
is  a  property  owner  who  maintains  on  his 
premises  a  dangerous  agency  in  the  proper 
exercise  and  use  of  his  premises,  responsible 
to  a  child  trespassing  thereon,  who  is  hurt 
by  contact  with  such  agency,  if  there  is  noth- 
ing about  it  to  entice  or  attract  him,  and 
where  the  owner  has  done  nothing  to  invite 
such  trespasser  on  his  premises,  or  has  any 
reason  to  expect  that  he  will  come  upon 
them? 

The  exceeding  danger  presented  by  the 
third  rail,"  which  has  recently  come  into 
use  in  the  operation  of  important  electric 
roads,  when  such  rail  is  uncovered  and  ex- 
posed, justly  challenges  our  attention.  The 
character,  however,  of  this  dangerous  and 
death-dealing  agency  must  not  be  allowed 
to  obscure  the  well-settled  principles  by 
which  the  duty  of  the  owner  of  premises  up- 
on which  such  dangerous  agency  or  instru- 
mentality is  situated,  with  respect  thereto, 
is  to  be  determined. 

The  plaintiff  was  a  trespasser,  and  it  must 
therefore  appear,  in  order  that  he  may  re- 
cover from  the  defendant,  that  his  case  is 
an  exception  to  the  ordinary  and  well-setl!od 
rule  that  the  owner  of  premises  owes  no 
duty  to  a  trespasser,  whether  an  infant  or 
adult,  to  keep  such  premises  in  a  nonhazard- 
ous  condition,  or  to  protect  him  against  con- 
cealed dangers  lurking  thereon.  The  conten- 
tion of  plaintiff's  counsel,  urged  with  much 
ability  and  insistence,  is  that  the  extreme 
danger  arising  from  the  exposed  third  rail 
was  a  concealed  danger,  by  reason  of  the 
fact  that  the  third  rail,  in  size  and  appear- 
ance, was  undistinguishable  from  the  other 
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rails  by  a  boy  of  the  immature  age  of  the 
plaintiff,  there  being  no  .evidence  that  he 
had  been  informed  or  in  any  way  made 
aware  of  the  character  of  such  rail.  It  is 
therefore  contended  that  the  maintenance  of 
this  instrumentality  drgued  such  a  wanton 
recklessness  as  to  consequences  on  the  part 
of  the  defendant,  and  willingness  to  inflict 
injury,  as  would  render  it  liable  to  the  plain- 
tiff, even  though  he  were  technically  a  tres- 
passer. Of  course,  though  the  owner  of 
premises  may  owe  no  duty  to  guard  and 
protect  a  trespasser  from  dangers  lurking 
thereon,  he  has  no  right  wilfully  to  inflict 
injury  on  such  a  trespasser.  It  is  on  this 
ground  that  the  so-called  "spring  gun"  cases 
have  been  decided.  Whether  the  conduct  of 
such  owner,  in  maintaining  a  dangerous  sit- 
uation or  instrumentality  on  his  land,  would 
amount  to  such  a  wanton  and  reckless  in- 
difference to  consequences  as  would  imply 
a  willingness  to  inflict  an  injury  on  a  tres- 
passer,* must  depend  upon  the  circumstances 
of  the  case.  There  is  a  class  of  cases  well 
known,  in  which  it  is  held  that  a  railroad 
company  is  liable  where  its  servants  in 
charge  of  moving  trains  wilfully  run  down 
a  person  in  full  view  upon  its  tracks,  even 
though  they  have  given  warning  of  their  ap- 
proach, and  even  though  such  person  be  a 
trespasser.  Such  cases  serve  to  illustrate 
the  proposition  that  one  may  not  wilfully 
injure  even  a  trespasser  upon  his  premises. 
Of  this  class  are  the  cases  referred  to  by 
the  counsel  for  plaintiff.  Chicago  Terminal 
Transfer  R.  Co.  v.  Gruss,  200  111.  195,  05  N. 
E.  693 ;  Chicago  Terminal  Transfer  R.  Co.  v. 
Kotoski,  199  111.  383,  65  N.  E.  360;  Lafay- 
ette &,  I.  R.  Co.  V.  Adams,  26  Ind.  76. 

But  these  decisions  do  not  support  the 
contention  that  the  mere  maintenance  of  a 
dangerous  instrumentality  upon  one's  land 
for  ordinary  and  lawful  purposes,  and  inci- 
dent to  its  natural  use  in  carrying  on  a  law- 
ful business,  makes  such  a  one  a  wilful  tort 
feasor  with  respect  to  a  trespasser  who  has 
come  within  its  danger.  In  the  present  case, 
there  was  nothing  wilfully  injurious  in  the 
defendant's  installing  upon  its  own  premises 
this  third  rail,  dangerous  though  it  was  to 
those  who  came  in  contact  with  it,  for  the 
law^ful  purpose  of  operating  an  electric  rail- 
way system;  nor  can  we  say  from  that  fact 
alone,  or  from  any  other  evidence  in  the 
case,  that  the  nonprotection  of  the  third 
rail  was  such  a  wanton  ,and  reckless  indif* 
ference  to  consequences  as  would  legally  im- 
ply wilfulness  and  intentional  wrong,  as  to 
any  injury  that  might  be  occasioned  thereby, 
whether  that  injury  was  suffered  by  an  in- 
fant or  an  adult.  There  is  nothing  in  the 
case  from  which  the  purpose  to  inflict  injury 
can  be  inferred,  as  in  the  "spring  gun"  cas- 
es, or  a  wilful  indifference  to  consequences. 
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as  in  the  railroad  cases  above  referred  to. 
One's  Tight  to  maintain,  fo^  a  lawful  pur- 
pose, a  dangerous  appliance  or  instrumen- 
tality on  his  own  premises/  is  not  limited 
or  qualified  by  the  degree  in  which  it  may 
be  dangerous. 

The  precise  question  here  involved  has  re- 
cently been  decided  by  the  supreme  court  of 
New  Jersey,  in  the  case  of  Sutton  v.  West 
Jersey  &  S.  R.  Co.   (N.  J.  L.)   73  Atl.  256. 
The  facts  were  practically  the  same.     The 
action  was  for  the  death  of  a  child  thirteen 
years  of  age,  who,  in  crossing  the  tracks  of 
the  defendant  at  a  point  other  than  a  pub- 
lic crossing  or  station,  came  in  contact  with 
a  third  rail  charged  with  electricity,  and  was 
killed.     It  was  conceded  that  the  decedent 
had  no  legal  right  to  go  upon  defendant's 
premises  at  the  point  where  he  crossed  the 
tracks.     The   court   below   sustained   a  de- 
murrer to  the  declaration,  and  gave  judg- 
ment for  the  defendant.    The  supreme  court 
affirmed  that  judgment,  saying:     "The  real 
distinction  running  through  the  cases  seems 
to  me  to  be  this:     Where  the  landowner  in 
the  development  of  his  property,  and  solely 
for  the  purpose  of  obtaining  a  more  bene- 
ficial user  therefrom,  installs  upon  it  an  ap- 
pliance which  will  be  dangerous  to  people 
coming  in  contact  with  it,  he  is  under  no  ob- 
ligation to  trespassers  to  so  guard  it  that 
they  shall  not  be  injured;  but  where  he  in- 
stalls the  appliance  for  the  purpose  of  in- 
flicting injury  upon  the  persons  or  proper- 
ty of  those  who  unlawfully  come  upon  his 
land,  he  is  liable  when  harm  is  inflicted  by 
such  appliances."     The  right  of  the  plain- 
tiff, therefore,  depends  upon  whether  the  de- 
fendant company  owes  to  a  trespasser  upon 
its  right  of  way  the  duty  of  using  care,  eith- 
er to  safeguard  its  third  rail  in  such  a  way 
as  to  prevent  him  from  coming  in  contact 
with  it,  or  else  of  giving  him  notice  that 
such  contact  is  dangerous  to  life  and  limb. 
The  rule  is  settled  in  this  state  that  a  land- 
owner is  under  no  obligation  to  a  trespasser 
to   keep   his    premises    in   a   nonhazardous 
state;  that,  ss  to  him,  the  landowner's  sole 
duty  is  to  abstain  from  acts  wilfully  inju- 
rious.    And  this  rule  is  applicable  whether 
the  trespasser    is   an   infant   or   an   adult. 
...     In  the  case  in  hand,  the  defendant 
installed  the  electric  third  rail  system  for 
the   more    complete    beneficial    user   of   its 
property.    In  doing  so,  it  acted  Under  legis- 
lative sanction.     .     .     .    Having  the  lawful 
right  to  install  this  system  for  the  operation 
of  its  road,  it  was  within  the  protection  of 
the  rule  which  we  have  been  discussing,  and 
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was  under  no  obligation  to  the  deceased,  ex- 
cept to  abstain  from  acts  wilfully  injurious 
to  him.  That  it  failed  in  this  obligation  is 
not  suggested  in  the   declaration." 

There  is  nothing  in  the  record  to  bring 
this  case  within  the  ratio  decidendi  of  the 
so-called  "turntable"  cases,  and  other  cases 
decided  on  the  same  principle,  to  which  the 
plaintiff  refers.  In  the  present  case,  the 
railroad  property  was  guarded  by  a  statutory 
fence,  and  the  gate  through  which  the  plain- 
tiff and  his  companion  entered  upon  the  rail- 
road premises  was  fastened  by  a  bolt,  which 
had  been  withdrawn  by  them.  There  is  no 
evidence  that  there  was  anything  to  allure 
or  entice  children  to  go  upon  the  railroad 
premises  at  the  place  where  the  accident  oc- 
curred, and  none  that  children  had  ever  been 
in  the  habit  of  entering  upon  the  railroad 
premises  through  this  gate,  or  otherwise, 
for  play  or  amusement,  or  for  any  other  pur- 
poses. The  motive  of  the  children  in  at- 
tempting to  cross  the  railroad,  as  testified 
by  the  children  themselves,  was  to  gather 
flowers  growing  on  the  other  side  of  the  rail- 
road property.  The  present  case,  therefore, 
differs  obviously  from  the  cases  referred  to, 
the  decisions  in  them  being  founded  upon 
the  maintenance  of  a  dangerous  appliance  or 
object  on  the  owner's  premises  which  present- 
ed enticement  and  allurement  to  children, 
and  to  which  they  were  in  the  habit  of  re- 
sorting, to  the  knowledge  of  the  defendant. 
There  was  thus  an  implied  invitation  or  li- 
cense to  the  children  to  enter  upon  the  prem- 
ises by  reason  of  which  they  were  devested 
of  the  character  of  trespassers;  and  there 
was  imposed  upon  the  defendants  the  duty 
of  exercising  reasonable  care  for  their  pro- 
tection. Sioux  City  &,  P.  R.  Co.  v.  Stout,  17 
Wall.  657,  21  L.  ed.  745;  Snare  &  T.  Co.  v. 
Friedman,  94  C.  C.  A.  369,  169  Fed.  1; 
Cooke  V.  Midland  G.  W.  R.  Co.  [1909]  A. 
C.  229,  15  A.  &  E.  Ann.  Cas.  557. 

However  deplorable  these  cases  may  be, 
we  cannot,  in  order  to  remedy  them,  disre- 
gard those  well-settled  principles  which  have 
heretofore  regulated  and  limited  the  restraint 
imposed  upon  landowners  in  the  use  of  their 
own  premises.  If  the  comparatively  recent 
use  of  the  third  rail  has  developed  dangers 
to  the  public  at  large  hitherto  unknown,  the 
legislature  of  the  state  may  feel  called  up- 
on to  exercise  its  undoubted  police  power,  by 
imposing  upon  the  users  of  these  instrumen- 
talities such  precautions  in  their  use  as  will 
measurably  afford  protection  to  those  com* 
ing  within  their  danger. 

The  judgment  below  is  affirmed. 
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FLORIDA    supreme:    COURT. 

W.  M.  DAVIDSON  et  al.,  Appta., 

V. 

J.  W.  DAVIS. 

(—  Fla.  — ,  62  So.  139.) 

Usnry  —  sale  —  difference  between  cash 
and  credit. 

Usury  can  only  attach  to  a  loan  of  money 
or^to  the  forbearance  of  a  debt.  On  a  con- 
tract to  secure  the  price  or  value  of  work 

Headnote  by  Taylor/ J. 

Note.  —  Inci'casing  price  upon  sale  on 
credit  as  usury. 

The  cases  are  generally  uniform  in  hold- 
ing that  there  may  be  a  cash  and  an  in- 
creased credit  price,  and  that  a  bona  fide 
sale  for  the  latter  is  not  usurious,  irre- 
spective of  whether  it  is  made  up  of  the  casli 
price  plus  a  rate  of  increase  which  would 
exceed  the  legal  rate,  or  whether  a  note  is 
given  and  the  increase  put  in  the  form  of 
interest    thereon. 

Thus,  on  a  sale .  of  property  the  parties 
may  make  such  a  bargain  as  they  can  agree 
upon,  and  usury  cannot  be  charged  simply 
because  the  price  is  fixed  at  one  sum  if 
paid  at  one  time,  and  at  another  sum  if 
paid  at  another  time.  Primlev  v.  Shirk, 
60  111.  App.  312,  affirmed  in  163* 111.  389,  45 
N.  E.  247;  West  v.  Belches,  6  Munf.  187; 
Tousey  v.  Robinson,  1  Met.  (Ky.)  663. 

And  in  Hogg  v.  RufTner,  1  Black,  115, 
17  L.  ed.  38,  the  court,  in  holding  that  there 
is  no  loan  of  money  or  forbearance  of  a  debt 
within  the  usury  laws,  when,  in  order  to 
gain  time  for  the  payment  of  the  purchase 
price  of  property,  the  purchaser  agrees  to 
pay  a  sum  in  excess  of  the  cash  price  which 
has  been  asked  for  the  property,  says  that  a 
vendor  may  prefer  $100  in  hand  to  double 
that  sum  in  expectancy,  and  a  purchaser 
may  prefer  the  greater  price  with  the  longer 
credit;  and  one  who  will  not  distinguish  be- 
tween things  that  diflfer  may  say  with  ap- 
parent truth  that  B  pays  a  hundred  per 
cent  for  forbearance,  and  may  assert  that 
such  a  contract  is  usurious;  but  whatever 
truth  there  may  be  in  the  premises  the  con- 
clusion is  manifestly  erroneous. 

In  Ford  v.  Hancock,  36  Ark.  248,  in  hold- 
ing that  it  was  not  usury  for  one  who  sells 
a  piece  of  property  on  credit,  to  contract 
for  a  higher  price  than  he  would  have  sold 
it  for  cash,  the  court  said:  "If  the  inten- 
tion be,  in  fact,  to  sell  on  credit,  he  has 
the  right  to  fix  a  price  greater  than  the 
cash  price  with  legal  interest  added;  but 
if  the  sale  be  really  made  on  a  cash  estimate, 
and  time  be  given  to  pay  the  same,  and  an 
amount  is  assumed  to  be  paid  greater  than 
the  cash  price  with  legal  interest  would 
amount  to,  this  is  an  agreement  for  forbear- 
ance that  is  usurious."  Irvin  v.  Mathewa, 
76  Ga.  739;  Bird  v.  Benton,  127  Ga.  371,  66 
S.  E.  450;  Borum  v.  Fouts,  16  Ind.  50; 
Newkirk  v.  Burson,  21  Ind.  129;  and  Mit- 
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and  labor  done,  or  to  be  done,  or  of  proper- 
ty sold,  the  contracting  parties  may  agree 
upon  one  price  if  cash  be  paid,  and  upon  as 
large  an  addition  to  the  cash  price  as  may 
suit  themselves  if  credit  be  given;  and  it 
is  wholly  immaterial  whether  the  enhanced 
price  be  ascertained  by  the  simple  addition 
of  a  lumping  sum  to  the  cash  price,  or  by  a 
percentage  thereon.  In  neither  case  is  the 
transaction  usurious.  It  is  neither  a  loan 
nor  the  forbearance  of  a  debt,  but  simply 
the  contract  price  of  work  and  labor  done,  or 
of  property  sold;  and  the  difference  between 
cash  and  credit  in  such  cases,  whether  6,  10, 
or  20  per  cent,  must  be  left  exclusively  to 

chell  v.  Griffith,  22  Mo.  515,  are  to  the  same 
effect. 

But  this  is  true  only  where  there  was  a 
cash  price  fixed,  and  the  usurious  rate  was 
taken  upon  that,  and  not  where  the  interest 
represents  the  diflference  between  the  cash 
and  credit  price  of  the  subject  of  the  sale. 
Xewkirk  v.  Burson,  28  Ind.  435;  Casady  v. 
Scallen,  15  Iowa,  93. 

And  the  following  cases  hold  that  a  con- 
tract for  the  sale  of  property  on  a  credit 
of  time,  for  a  sum  equal  to  the  amount  of 
the  original  cash  price  asked  and  a  per  cent 
thereon  in  excess  of  the  legal  rate  of  inter- 
est, is  not  usurious,  where  the  increased  rate 
is  not  intended  as  interest  on  the  cash  price 
asked:  Casady  v.  Scallen,  supra;  Gruell 
V.  Sraalley,  1  Duv.  368;  Bass  v.  Patterson, 
68  Miss.  310,  24  Am.  St.  Rep.  279,  8  So. 
849;  Churchhill  v.  Turnage,  122  N.  C.  428, 
30  S.  E.  122;  Wheeler  v.  Marchbanks,  32  S. 
C.  594,  10  S.  E.  1011;  Swayne  v.  Riddle,  37 
W.  Va.  291,  16  S.  E.  612. 

And  where  a  contract  of  sale  is  made  up- 
on a  certain  cash  price,  and  the  purchaser 
is  unable  to  procure  the  money,  and  the  ven- 
dor agrees  to  deliver  the  deed  upon  the  exe- 
cution of  notes  for  an  amount  15  per  cent 
above  the  cash  price,  the  transaction  is  not 
usurious.  Dykes  v.  Bottoms,  101  Ala.  390, 
13  So.  582. 

And  in  Rushing  v.  Worsham,  102  Ga.  825, 
30  S.  E.  541,  where  the  increase  for  which 
notes  were  given  was  18  per  cent,  the  same 
conclusion  was  reached. 

And  in  Brooks  v.  Avery,  4  N.  Y.  225,  it 
was  held  that  a  mortgage  given  for  lands 
is  not  rendered  usurious  by  the  fact  that  the 
purchaser,  not  being  able  to  comply  with 
the  terms  of  the  owner  of  the  land,  requir- 
ing a  certain  amount  of  cash,  agrees  to 
give  a  mortgage  for  a  greater  amoimt,  in 
consideration  of  which  the  vendor  agrees  to 
execute  a  deed  in  case  the  mortgage  can  be 
disposed  of  in  the  market  for  the  amount 
of  cash  demanded  by  him. 

But  in  Thompson  v.  Nesbit,  2  Rich.  L.  73, 
where  the  defendant  was  willing  to  give 
$1,000,  the  price  asked  for  a  share,  but 
could  not  pay  cash,  and  plain tiflf  was  will- 
ing to  give  any  desired  time  if  he  could 
have  the  price  increased  by  10  per  cent  per 
annum  until  paid,  and  a  bill  of  sale  was 
drawn  expressing  the  consideration  to  be 
$1,000,  and  a  note  was  given  in  the  following 
words:     "Three  years  after  date  I  promise 
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the  contract  of  the  parties,  and  no  amount 
of  diflFerence,  fairly  agreed  upon,  can  be  con- 
sidered illegal.  The  difference  between  the 
cash  and  the  credit  price  on  a  sale  of  prop- 
erty may  he  put  into  the  form  of  interest  on 
a  note  given  for  the  purchase  price,  without 
violating  the  usury  law,  although  the  per 
cent  agreed  is  greater  than  the  lawful  rate 
of  interest. 

(April  2,  1910.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Santa  Rosa  Coun- 
ty foreclosing  a  mortgage  on  certain  real  es- 
tate.   Affirmed. 


The  facts  are  stated  in  the  opinion. 

Mr.  T.  F.  West  for  appellants. 

Messrs.  Daniel  Campbell  &  Son,  for 
appellee: 

The  fact  that  $1,687.50,  the  credit  price, 
may  have  been  the  cash  price  plus  12^  per 
cent  interest  for  a  year,  would  not  make  the 
note  usurious,  as  there  was  no  loan  or  for- 
bearance of  a  debt  involved. 

Hogg  V.  Ruffner,  1  Black,  116,  17  L.  ed. 
38;  First  Nat.  Bank  v.  Mann,  '14  Tenn.  17, 
27  L.R.A.  565, 27  S.  W.  1015;  Reger  v.  O'Neal, 
37  W.  Va.  159,  6  L.R.A.  427,  10  S.  E.  375; 
29  Am.  &  Eng.  Enc.  Law,  pp.  465,  478 ;  Gar- 


to  pay  .  .  .  $1,300,  to  be  paid  at  such 
times  as  I  please,  and  to  deduct  10  per  cent 
per  annum  off  of  the  amount  paid  at  each 
payment," — it  was  held  that  the  contract  was 
usurious,  the  decision  being  on  the  ground 
that  the  transaction  was  a  mere  artifice  to 
avoid  the  usury  law. 

That  the  credit  price  is  made  up  of  the 
cash  price  plus  interest  at  an  illegal  rate  will 
not  make  the  contract  usurious.  Brown  v. 
Gardner,  4  Lea,  145. 

And,  as  held  in  Davidson  v.  Davis,  the 
difference  between  the  cash  and  the  credit 
price  on  a  sale  of  property  may  be  put  in 
the  form  of  interest  on  a  note  given  for  the 
purchase  price,  without  violating  the  usury 
law,  although  the  per  cent  agreed  upon  is 
greater  than  the  lawful  rate  of  interest. 
First  Nat.  Bank  v.  Mann,  94  Tenn.  17,  27 
L.R.A.  565,  27  S.  W.  1015,  cited  in  Davidson 
t.  Davis;  Garritv  v.  Cripp,  4  Baxt.  86; 
Reger  v.  O'Neal,  33  W.  Va.  159,  6  L.R.A. 
427,  10  S.  E.  376. 

An  advance  to  the  usual  time  price  for 
merchandise  sold  of  10  per  cent  over  the 
cash  price  without  interest  is  not  usurious. 
Churchill  y.  Tumage,  supra. 

And  in  Floyer  v.  Edwards,  Cowp.  pt.  1,  p. 
112,  where  goods  were  sold  on  credit,  with  a 
stipulation  that,  in  case  the  purchase  price 
was  not  paid  at  the  expiration  of  the  pe- 
riod of  credit,  a  customary  monthly  rate 
above  the  legal  interest  should  be  paid  till 
the  debt  was  discharged,  it  was  held  that 
the  contract,  if  a  bona  fide  sale,  was  not  usu- 
rious, but  otherwise,  if  the  transaction  was 
merely  colorable  to  cover-  a  loan  and  evade 
the  statute. 

In  Beele  v.  Bidgood,  7  Barn.  &  C.  453, 
where  a  contract  was  made  for  the  sale  of 
an  estate  at  a  certain  price,  to  be  paid  in 
instalments  at  future  dates  with  interest, 
and  promissory  notes  were  given  for  such 
sums,  in  holding  the  transaction  valid,  Lord 
Tenterden  said :  "The  agreement  was  fotmd- 
ed  partly  upon  what  was  considered  the 
present  price  of  the  estate,  and  partly  upon 
what  was  considered  its  price  if  paid  for  at 
a  future  day.  The  only  difficulty  has  been 
occasioned  by  calling  the  difference  between 
these  two  prices  interest ;  but  it  is  our  duty 
to  look  not  at  the  form  and  words,  but  at 
the  substance  of  the  transaction;  and  as,  on 
the  one  hand,  we  should  not  pay  attention 
to  the  words  of  the  contract,  if  the  substance 
of  it  went  to  defeat  the  provision  of  the 
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statute  of  12  Anne,  chap.  16,  so,  on  the  oth- 
er hand,  we  ought  not  to  rely  upon  the 
words  so  as  to  defeat  the  contract,  if  in  sub- 
stance the  transaction  was  legal."  (In  Rush- 
ing v.  Worsham,  supra,  the  Bute  Case  is 
quoted  with  approval,  and  a  similar  rule  of 
construction  announced.) 

And  a  note  for  the  purchase  money  of  land 
payable  in  instalments  of  a  certain  amount 
each  is  valid,  and  cannot  be  defeated  for 
usury,  although  it  purports  to  draw  "in- 
terest" at  a  rate  in  excess  of  the  legal  rate. 
Selden,  J.,  in  Cutler  v.  Wright,  22  N.  Y. 
472. 

And  the  fact  that  the  contract  price  for 
houses  is  to  be  paid  in  instalments  with  in- 
terest at  a  higher  than  the  legal  rate  does 
not  render  it  usurious,  if  the  interest  is  a 
part  of  the  contract  price  of  the  houses. 
Graeme  v.  Adams, '23  Gratt.  225,  14  Am. 
Rep.   130. 

And  this  is  true  where  the  increased 
price  is  a  reservation  of  a  part  of  the  prod- 
uct of  the  thing  sold,  to  be  delivered  to  the 
vendor  at  stated  intervals,  which  reserved 
product  would  greatly  exceed  in  value  the 
legal  rate  of  interest  allowed  by  statute. 
First  Nat.  Bank  v.  Owen,  23  Iowa,  185; 
Gilmore  v.  Ferguson,  28  Iowa,  220. 

But  if  the  price  is  payable  at  any  time, 
and  the  additional  amount  is  to  be  paid  as 
long  as  the  principal  sum  remains  due,  and 
to  cease  when  it  is  paid,  it  is  a  cover  for 
usury,  and  is  illegal.  Hartranft  v.  Uhling- 
er,  115  Pa.  270,  8  Atl.  244. 

And  where  a  price  is  agreed  upon,  but 
time  is  given  the  vendee  to  pay  a  part  there- 
of, or  all,  and,  to  compensate  the  vendor  for 
waiting,  a  rate  of  interest  is  agreed  upon 
in  excess  of  the  amount  allo>ved  by  law,  the 
contract  will  be  usurious,  although  the  ex- 
cessive interest  may  be  added  to  and  appear 
in  the  obligation  as  principal.  However, 
the  court  here  recognized  the  right  of  one 
to  have  two  prices  for  his  property, — one 
for  a  cash  sale,  and  as  much  larger  a  one 
as  he  chooses  for  a  sale  on  time,  but  said 
that  the  increase  could  not  be  put  in  the 
form  of  interest  on  the  obligation,  although 
it  was  intended  as  a  part  of  the  purchase 
price.  Fisher  v.  Hoover,  3  Tex.  Civ.  App. 
81,  21  S.  W.  930. 

As  to  the  validity  of  a  contract  to  resell 
at  an  advance  property  purchased,  see  note 
to  Rogers  y.  Blouenstein,  3  L.R.A.(N.S.) 
213. 
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rity  V.  Cripp,  4  Baxt.  86;  Brown  v.  Gard- 
ner, 4  Lea,  157 ;  Graeme  v.  Adams,  23  Gratt. 
225,  14  Am.  Rep.  130;  Cutler  v.  Wright,  22 
N.  Y.  472;  Hanabrough  v.  Peck,  5  Wall.  609, 
18  L.  ed.  524;  Hogg  v.  Ruffner,  supra;  Nich- 
ols V.  Pearson,  7  Pet.  103,  7  L.  ed.  623; 
Struthers  v.  Drexel,  122  U.  S.  487,  30  L.  ed. 
1216,  7  Sup.  Ct.  Rep.  1293. 

Taylor,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  filed  his  bill  for  the  fore- 
closure of  a  mortgage  in  the  circuit  court  of 
Santa  Rosa  county,  the  mortgage  being  giv- 
en to  secure  the  payment  of  a  note  for 
$1,687.50,  payable  twelve  months  after  date, 
to  bear  interest  after  maturity  at  the  rate 
of  12^  per  cent  per  annum.  The  defendants 
answered  the  bill,  alleging  that  the  said 
note  was  usurious  in  this:  That  the  amount 
really  due  by  them  to  the  original  payee 
in  said  note  was  the  sum  .of  $1,500, 
and  that  the  excess  of  $187.60  over  said  sum 
of  $1,600  was  added  to  said  note  as  interest 
thereon  from  the  date  of  said  note  for 
one  year  thence  next  ensuing,  which  they 
aver  was  at  the  rate  of  12 )  per  cent  per  an- 
num, and  was  usurious.  Testimony  was 
taken,  and  upon  the  testimony  the  court  be- 
low rendered  a  decree  for  the  principal  sum 
of  $1,687.60,  without  any  interest  after  ma- 
turity of  said  note,  and  for  attorney's  fees 
for  the  foreclosure  of  the  mortgage,  and  for 
costs.  From  this  decree  the  defendants  be- 
low have  taken  their  appeal,  and  assign  the 
said  decree  as  error. 

The  evidence  in  the  case  shows  that  there 
was  no  loan  of  money  by  the  mortgagee  to 
the  mortgagors,  and  that  no  indebtedness  be- 
tween them  existed  at  the  time  of  the  giv- 
ing of  said  note  and  mortgage,  but  that,  the 
original  mortgagee  being  the  owner  of  a 
tract  of  land  in  Santa  Rosa  county  that  the 
mortgagor  desired  to  purchase,  the  said  ven- 
dor was  willing  to  sell  the  same  for  cash  at 
the  sum  of  $1,500;  but  the  vendee  not  being 
able  to  pay  said  sum  of  $1,600  in  cash,  and 
desiring  twelve  months*  time  within  which 
to  make  pa^nnent  for  said  land,  the  vendor 
agreed  to  give  him  such  extension  of  time, 
provided  he  would,  at  the  end  of  said  twelve 
months,  pay  him  $1,687.60,  instead  of  $1,600 
(the  cash  price  asked), — the  said  excess  in 
the  price  agreed  to  be  paid  over  the  cash 
price  asked  being  equivalent  to  interest  on 
the  cash  price  asked  at  the  rate  of  12)  per- 
cent per  annum. 

The  law  is  well  settled  that  usury  can  only 
attach  to  a  loan  of  money,  or  to  the  forbear- 
ance of  a  debt,  and  that,  on  a  contract  to  se- 
cure the  price  or  value  of  work  and  labor 
done,  or  to  be  done,  or  of  property  sold,  the 
contracting  parties  may  agree  upon  one 
price  if  cash  be  paid,  and  upon  as  large  an 
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addition  to  the  cash  price  as  may  suit  them- 
selves, if  credit  be  given;  and  it  is  wholly 
immaterial  whether  the  enhanced  price  be 
ascertained  by  the  simple  addition  of  a 
lumping  sum  to  the  cash  price,  or  by  a  per- 
centage thereon.  In  neither  case  is  the 
transaction  usurious.  It  is  neither  a  loan 
nor  the  forbearance  of  a  debt,  but  simply 
the  contract  price  of  work  and  labor  done 
and  property  sold;  and  the  difference  be- 
tween cash  and  credit  in  such  cases,  wheth- 
er 6,  10,  or  20  per  cent,  must  be  left  exclu- 
sively to  the  contract  of  the  parties,  and  no 
amount  of  difference  fairly  agreed  upon 
can  be  considered  illegal.  Webb,  Usury,  H 
72;  West  V.  Belches,  6  Munf.  187;  Garrity 
V.  Cripp,  4  Baxt.  86;  Brown  v.  Gardner, 
4  Lea,  146;  Hogg  v.  Ruffner,  1  Black,  116, 
17  L.  ed.  38.  Or,  as  the  rule  is  stated  in 
First  Nat.  Bank  v.  Mann,  94  Tenn.  17,  27 
L.R.A.  566,  27  S.  W.  1016:  "The  difference 
between  the  cash  and  the  credit  price  on  a 
sale  of  property  may  be  put  into  the  form 
of  interest  on  a  note  given  for  the  purchase 
price,  without  violating  the  usury  law,  al- 
though the  per  cent  agreed  upon  is  greater 
than  the  lawful  rate  of  interest."  Reger  v. 
O'Neal,  33  W.  Va.  169,  6  L.R.A.  427,  10  S. 
E.  376;  Graeme  v.  Adams,  23  Gratt.  225, 
14  Am.  Rep.  130. 

Under  the  law  as  stated  there  was  no  usu- 
rious taint  in  the  note  herein  sued  upon, 
and  the  court  below  committed  no  error  in 
the  decree  rendered,  and  the  same  is  hereby 
affirmed,  at  the  cost  of  the  appellants. 

Hocker  and  ParkhiU,  ^J.,  concur. 

Whitfield,  Ch.  J.,  and  Shackleford  and 
Cockrell,  JJ.,  concur  in  the  opinion. 


KANSAS    SUPREME    COURT. 

GERMAN-AMERICAN  INSURANCE  COM- 
.     PANY,  Appt., 

V. 

E.  W.  JERRILS. 

(82  Kan.  320,  108  Pac.  114.) 

Insurance  —  appraisers  —  failure  to 
agree  —  action  —  condition  prece- 
dent. 

1.  Under  a  fire  insurance  policy  providing 
that,  in  the  event  of  a  disagreement  as  to 

Headnotes  by  Porter,  J. 

Note.  —  Arbitration  aa  condition  prece^ 
dent  to  action  on  insurance  polijcy. 

The  standard  form  of  fire  insurance  policy 
in  general  use  in  this  country  provides  that 
where  the  insurer  and  insurea  are  unable 
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the  amount  of  the  loss,  each  party  shall  ap- 
point an  appraiser,  and  the  two  appraisers 
shall  select  an  umpire,  and  appraise  the  loss, 
and  that  no  action  shall  be  maintained  on 
the  policy  until  such  appraisement  has  been 
made,  the  insured  discharges  his  obligation 
in  that  respect  when  he  appoints  an  apprais- 
er in  good  faith ;  and  where  the  two  apprais- 
ers fail  to  agree  upon  an  umpire,  and  the 
appraisement  fails  without  the  fault  of  the 
insured,  he  is  not  required  to  propose  the 
selection  of  other  appraisers,  but  may  main- 
tain an  action  upon  the  policy. 


Same  —  pleadings  —  proof  permissible 
under. 

2.  In  an  action  upon  a  fire  insurance  poli- 
cy, the  petition,  after  alleging  the  issuance 
of  the  policy,  the  payment  of  the  premium, 
and  a  loss  by  fire,  alleged  due  performance 
of  the  conditions  of  the  policy  on  the  part 
of  the  insured.  The  answer  alleged  that, 
after  the  fire  occurred,  a  disagreement  arose 
as  to  the  amount  of  the  loss,  and  that  the 
same  had  never  been  ascertained  by  apprais- 
ers, as  provided  by  the  policy.  The  reply 
was  a  general  denial.    Held,  that  under  the 


to  agree  as  to  the  amount  of  loss,  it  shall 
be  determined  by  arbitration,  and  that  no 
action  shall  be  maintained  on  the  policy  un- 
til au  award  has  been  made  by  the  arbitra- 
tors; and  the  question  often  arises  as  to  the 
effect  of  a  failure  to  carry  out  this  provi- 
sion. This  subject  is  exhaustively  treated 
in  the  note  to  Graham  v.  German  American 
Ins.  Co.  15  L.R.A.(N.S.)  1055.  A  few  later 
cases  in  point  have  been  reported. 

In  Shawnee  F.  Ins.  Co.  v.  Pontfield,  110  Md. 
353,  132  Am.  St.  Rep.  449,  72  Atl.  835,  it  was 
declared  to  be  the  established  rule  in  that 
state,  that  unless  the  insured  was  responsible 
for  the  failure  of  the  arbitration,  he  was  en- 
titled to  recover  upon  his  policy,  even  in  the 
absence  of  an  award.  To  quote  from  the  opin- 
ion :  "It  is  the  duty  of  both  parties  to  a  con- 
tract of  insurance  which  provides,  in  case  the 
insured  and  insurer  cannot  agree  as  to  the 
amount  of  loss,  for  the  submission  of  the 
question  of  loss  to  arbitration,  to  act  in  good 
faith,  and  to  make  a  fair  effort  to  carry  out 
such  provision  and  accomplish  is  object; 
and  .  .  .  where  the  failure  to  secure  an 
award  after  submission  to  arbitration  is  due 
to  the  fault  of  the  insured,  the  absence  of 
an  award  is  a  bar  to  an  action  on  the  policy, 
irhere  it  is  due  to  the  fault  of  the  insurance 
company  or  its  appraiser,  the  insured  may 
bring  suit  on  his  policy  without  an  award.'' 

So,  in  Spring  Garden  Ins.  Co.  v.  Amuse- 
ment Syndicate  Co.  178  Fed.  519,  it  was 
held  that  where  the  appraisers  appointed  by 
the  parties  were  unable  to  agree  upon  an 
umpire,  and  no  further  steps  were  taken  by 
either  party  thereafter,  the  appraisement 
feature  of  the  policy  was  waived  and  aban- 
doned, and  the  assured  was  entitled  to  bring 
an  action  on  the  policy. 

And  in  Lancashire  Ins.  Co.  v.  Lvon,  124 
111.  App.  491,  it  was  held  that  where  the  ap- 
praisers first  appointed  failed  to  agree  up- 
on the  amount  of  the  loss,  through  no  fault 
of  the  assured,  the  assured  could  maintain 
an  action  on  the  policy  without  proposing 
the  seleeticm  of  new  arbitrators. 

And  in  Slepski  v.  German  F.  Ins.  Co.  141 
111.  App.  614,  it  was  held  that  where  the  fail- 
ure to  secure  an  appraisement  was  not  due 
the  fault  of  the  appraiser  selected  by  the  in- 
surer, who  so  conducted  himself  in  the  inter- 
er,  who  so  conducted  himself  in  the  inter- 
est of  the  insurer  that  he  might  be  regarded 
as  its  agent,  the  fact  that  no  appraisement 
of  the  loBB  was  ever  inade  was  no  defense  to 
aji  action  on  the  policy. 


So,  in  Retail  Merchants  Asso.  Mut.  F. 
Ins.  Co.  V.  Cox,  138  111.  App.  14,  it  was  held 
that  it  was  unnecessary  for  the  assured  to 
make  any  effort  to  comply  with  the  provi- 
sions as  to  arbitration,  where  the  insurer 
denied  any  liability  whatever  under  the 
policy. 

But  in  Southern  Home  Ins.  Co.  ▼.  Faulk- 
ner, 57  Fla.  194,  131  Am.  St.  Rep.  1098,  49 
So.  542,  it  was  held  that  such  arbitration 
and  award  were  conditions  precedent  to  the 
right  of  the  insured  to  an  action  upon  such 
policy,  and  that  where  the  insurer  made 
prompt  demand  upon  the  insured  that  the 
amount  of  loss  should  be  submitted  to  arbi- 
tration, and  the  assured  declined,  without 
any  valid  reason,  to  submit  to  such  arbi- 
tration, no  recovery  could  be  had  upon  the 
policy. 

In  Coffin  V.  German  F.  Ins.  Co.  (Mo. 
App.)  126  S.  W.  263,  where  it  appeared  that 
there  was  an  award  of  arbitrators  following 
an  appraisement,  which  the  insurer  claimed 
was  valid,  and  which  the  insured  claimed 
was  void,  the  trial  court  sustaining  tlic 
latter's  contention,  it  was  held  that  the  in- 
surer could  not  insist  that  the  insured  was 
bound  to  proceed  to  have  a  valid  award 
made  before  commencing  suit. 

In  Wilson  v.  Central  Ins.  Co.  135  App. 
Div.  649,  119  N.  Y.  Supp.  955,  it  appeared 
that  the  policy  in  suit,  which  was  one  of 
accident  insurance,  and  which  was  issued  in 
Great  Britain,  provided  that  any  dispute  as 
to  liability  of  the  insurer  should  be  referred 
to  arbitrators,  pursuant  to  a  certain  British 
act  of  arbitration,  and  that  an  award  of 
such  arbitrators  should  be  a  condition  pre- 
cedent to  the  enforcement  of  the  liability  of 
the  insurer.  It  further  appeared  that  the 
arbitration  act  referred  to  in  the  policy  pro- 
vided that  the  court  might  on  application 
appoint  an  arbitrator  who  should  have  like 
powers  to  act  as  if  he  had  been  appointed  by 
consent  of  the  parties.  It  was  held  that  the 
insured,  in  order  to  recover  after  repudia- 
tion of  liability  by  the  insurer,  must  have 
his  rights  determined  by  arbitrators  ap- 
pointed either  by  agreement  of  the  parties 
or  under  said  foreign  statute.  It  was  also 
held  that  a  mere  refusal  of  the  insurer  to 
agree  to  the  arbitrators  named  by  the  in- 
sured did  not  waive  the  condition  of  the 
policy,  nor  excuse  the  insured  from  institut- 
ing compulsory  arbitration  by  application 
to  English  court 
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pleadings  it  was  proper  for  the  plaintiff  to 
show  that  he  appointed  an  appraiser  in  good 
faith,  and  that  the  two  appraisers  were  un- 
able to  agree  upon  an  umpire,  for  which  rea- 
son no  appraisement  was  made. 

■ 

(April  9,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Chautauqua 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  certain  fire  insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  A.  Fyke  and  E.  IJ.  Sulder 
for  appellant. 

Mr.   S.   H.   Piper,   for  appellee: 

It  was  not  incumbent  upon  the  insured  to 
appoint  a  second  appraiser  as  a  condition 
precedent  to  suit  on  the  policy,  after  a  fail- 
ure of  the  first  appraiser,  through  no  fault 
of  the  insured,  to  make  an  award. 

Braddy  v.  New  York  Bowery  F.  Ins.  Co. 
115  N.  C.  354,  20  S.  E.  477;  Harrison  v. 
German- American  F.  Ins.  Co.  67  Fed.  677; 
Hickerson  v.  Royal  Ins.  Co.  96  Tenn.  193,  32 
L.R.A.  172,  33  S.  W.  1041;  Niagara  F.  Ins. 
Co.  V.  Bishop,  164  111.  9,  45  Am.  St.  Rep. 
106,  39  N.  E.  1102;  Connecticut  F.  Ins.  Co. 
V.  Cohen,  97  Md.  294,  99  Am.  St.  Rep.  445, 
65  Atl.  675;  Western  Assur.  Co.  v.  Decker, 
39  C.  C.  A.  383,  98  Fed.  381 ;  Brock  v.  Dwell- 
ing House  Ins.  Co.  102  Mich.  583,  26  L.R.A. 
023,  47  Am.  St.  Rep.  562,  61  N.  VV.  07;  Da- 
vis V.  Atlas  Assur.  Co.  16  Wash.  232,  47  Pac. 
436,  885;  Capitol  Ins.  Co.  v.  Wallace,  60 
Kan.  454,  31  Pac.  1070;  McCullough  v.  Phoe- 
nix Ins.  Co.  113  Mo.  606,  21  S.  W.  207; 
Braddy  v.  New  York  Bowery  F.  Ins.  Co.  115 
N.  C.  354,  20  S.  E.  477 ;  Chapman  v.  Rock- 
ford  Ins.  Co.  89  Wis.  572,  28  L.R.A.  405,  62 
N.  W.  422;  Uhrig  v.  Williamsburg  City  F. 
Ins.  Co.  101  N.  Y.  362,  4  N.  E.  745;  Daven- 
port V.  Long  Island  Ins.  Co.  10  Daly,  638; 
Bishop  V.  Agricultural  Ins.  Co.  130  N.  Y. 
488,  29  N.  E.  844;  Randall  v.  Phcenix  Ins. 
Co.  10  Mont.  362,  25  Pac.  960;  Liverpool 
&  L.  &  G.  Ins.  Co.  V.  Hall,  1  Kan.  App.  18, 
41  Pac.  65;  Nurney  v.  Fireman's  Fund  Ins. 
Co.  63  Mich.  633,  6  Am.  St.  Rep.  338,  30  N. 
W.  360;  Phoenix  Ins. -Co.  v.  Badger,  53  Wis. 
283,  10  N.  W.  604;  Wright  v.  Susquehanna 
Mut.  F.  Ins.  Co.  110  Pa.  29,  20  Atl.  716; 
Wallace  v.  German  American  Ins.  Co.  4 
McCrary,  123,  41  Fed.  742;  Kahnweiller  v. 
Phenix  Ins.  Co.  14  C.  C.  A.  485,  32  U.  S. 
App.  230,  67  Fed.  483 ;  Isnard  v.  Edgar  Zinc 
Co.  81  Kan.  765,  106  Pac.  1003. 

Porter,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  on  a  fire  insurance 
policy.     The  plaintiff  recovered  judgment, 
and  the  defendant  appeals. 
28  L.R.A.(N.S.) 


The  policy  cavered  a  stock  of  merchan- 
dise in  the  town  of  Elgin.    The  petition  al- 
leged that  the  stock  was  destroyed  by  fire 
July  31,  1907,  that  plaintiff  had  performed 
all  the  requirements  and  conditions  of  the 
policy  on  his  part,  and  that  the  defendant 
refused  to  pay.    The  answer  set  up  as  a  de- 
fense that,   after   the   fire  occurred,   a  dis- 
agreement  arose   between   the   insured   and 
the  company  as  to  the  amount  of  the  loss, 
and  that  the  amount  had  never  been  deter- 
mined  by   appraisers,    as    provided   by    the 
policy.    The  reply  was  a  general  denial.  On 
the  trial  the  plaintiff  was  permitted,  over 
the  objections  of  the  defendant,  to  offer  evi- 
dence showing  that,  following  the  disagree- 
ment as  to  the  amount  of  the  loss,  apprais- 
ers were  appointed,   the  company   and   the 
insured    each    selecting    one    appraiser     as 
provided  by  the  terms  of  the  policy,  and  that 
the  two  appraisers  were  unable  to  agree  up- 
on an  umpire,  for  which  reason  no  appraise- 
ment was  ever  made.    The  errors  complained 
of    are    the    admission    of    this    testimonv, 
and  the  giving  of  an  instruction  to  the  ef- 
fect that,  if  appraisers  were  appointed   as 
the  policy  provided,  and  they  were  unable 
to  agree  upon  an  umpire,  the  plaintiff  had 
complied  with  the  terms  and  conditions  of 
the    policy    respecting    appraisement,    and 
could  recover  without  showing  an  award  by 
appraisers.    The  policy  was  of  the  ordinary, 
standard  form,  and  the  provision  with  re- 
spect to  appraisement  reads  as  follows:   ''In 
the  event  of  disagreement  as  to  the  amount 
of  loss,  the  same  shall,  as  above  provided,  be 
ascertained  by  two  competent  and  disinter- 
ested appraisers,  the  insured  and  this  com- 
pany each  selecting  one,  and  the  two  so  cho- 
sen sliall  first  select  a  competent  and  disinter- 
ested umpire;  the  appraisers  together  shall 
then  estimate  and  appraise  the  loss,  stating 
separately   sound   value   and   damage,   and, 
failing  to  agree,  shall  submit  their  differ- 
ences to  the  umpire;  and  the  award  in  writ- 
ing of  any  two  shall  determine  the  amount 
of  such  loss;  the  parties  thereto  shall  pay 
the  appraiser  respectively  selected  by  them, 
and  shall  bear  equally  the  expenses  of  the 
appraisal   and   umpire,   and   the   loss   shall 
not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  estimate,  and  sat- 
isfactory proof  of  the  loss  herein  required, 
have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal 
has  been  required." 

The  plaintiff's  evidence  which  was  admit- 
ted over  the  objections  of  the  defendant 
was  in  substance  that,  after  the  fire  occurred, 
an  adjuster  of  the  company  visited  him,  and 
a  disagreement  arose  respecting  the  amount 
of  the  loss;  that  appraisers  were  then  ap- 
pointed, the  company  selecting  Mr.  Warren, 
and  the  insured  selecting  Mr.  Meeker.    When 
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the  ts9o  appraisers  met  for  the  purpose  of 
agreeing  upon  an  umpire,  Mr.  Warren  sug- 
gested a  Mr.  Potts,  who  had  been  the  first 
choice   of    the   adjuster   for  appraiser,   and 
also  handed  to  Mr.  Meeker  a  list  of  persons, 
one  of  whom  resided  at  Kansas  City,  anoth- 
er at  Newton,  and  another  at  Wagoner,  Ok- 
lahoma.   Mr.  Meeker  stated  to  him  that,  on 
account  of  the  expense,  it  would  be  better 
to  take  someone  nearer  home,  and  suggested 
the  names  of  half  a  dozen  merchants  living 
in  towns  in  the  same  county.    The  appraiser 
for   the   company   objected  to   anyone  who 
•liTed  in   the  vicinity,   on  account  of  local 
influence.     On  three  separate  days  the  ap- 
praisers met  and  attempted  to  agree  upon 
an  umpire,  but,  being  unable  to  do  so,  the 
matter  was  dropped.    On  the  trial  the  plain- 
tiff introduced  in  evidence  two  letters  re- 
ceived  from   the   adjuster  of  the   company 
after  the  failure  of  the  appraisers  to  agree, 
which  stated  that  the  company  was  ready 
to  select  another  appraiser  in  place  of  Mr. 
Warren,  and  suggested  that  the  plaintiff  ap- 
point someone  else  to  take  the  place  of  Mr. 
Meeker.     In  these  letters  the  insured  was 
informed  that  the  company  would  not  waive 
its  right  to  an  appraisement. 

There  are  cases  holding  that  where  there 
is  a  failure   of   appraisers  acting  in  good 
faith  to  agree,  it  is  incimibent  on  the  parties 
to  appoint  other  appraisers.     Vernon  Ins. 
&  T.  Co.  V.  Maitlen,  158  Ind.  393,  63  N.  E. 
755 ;  Weatenhaver  Bros.  v.  German  American 
ins.  Co.  113  Iowa,  726,  84  N.  W.  717.    On 
the  other  hand,  it  has  been  held,  on  what 
seems  to  be  the  better  reasoning,  that  where 
the  insured  has  appointed  an  appraiser,  and 
without    his    fault    the  appraisers    fail   to 
agree,  he  may  maintain  an  action.    In  West- 
em  Assur.  Co.  V.  Decker,  39  C.  C.  A.  383, 
98    Fed.   381,   Judge   Caldwell  said   in   the 
opinion :    "The  contention  of  the  company  is 
that,  when  the  arbitrators  failed  to  agree, 
it  was  the  duty  of  the  insured  to  propose  a 
new  selection  of  arbitrators,  and  that,  not 
having  done  so,  and  not  having  appointed  an 
arbitrator  the  second  time,  he  cannot  main- 
tain this  action.     The  terms  of  the  policy 
are   satisfied   when    the   insured,   acting  in 
good  faith,  appoints  an  appraiser.     If  the 
appraisement  falls  through  by  disagreement 
of  the  appraisers,  without  any  fault  of  the 
insured,  he  has  discharged  his  covenant,  and 
satisfied  the  requirements  of  the  policy,  and 
may  then  resort  to  the  courts  to  have  his 
damages  assessed."    In  the  opinion  in  Niag- 
ara F.  Ins.   Co.  T.   Bishop,   154  111.  9,   45 
Am.  St.  Rep.  105,  39  N.  E.  1102,  the  court, 
after  referring  to  cases  holding  that,  upon 
the  failure  of  the  appraisers  to  agree  upon 
an  umpire,   it   is   the   duty  of  the  insured 
At  least  to  propose  the  selection  of  new  ap- ' 
28  L.R^.(N.S.) 


praisers,  said:  "We  are  unable  to  sub- 
scribe to  this  doctrine,  so  far  as  the  policy 
upon  which  the  present  suit  has  been 
brought  is  concerned.  The  contract  here 
only  requires  the  parties  to  choose  apprais- 
ers once,  and  not  twice."  In  that  case  it 
appeared  that  the  appraiser  nominated  by 
the  company  insisted  upon  the  appointment 
of  an  umpire  living  at  a  great  distance  from 
the  scene  of  the  loss,  and  refused  without 
excuse  to  agree  to  any  umpire  named  by  the 
other  appraiser,  and  it  was  said  that  his 
conduct  amounted  to  a  refusal  to  proceed, 
with  the  appraisement,  and  the  insured  was 
not  required  to  wait  longer  before  bringing 
his  action.  The  same  doctrine  is  declared 
in  the  following  cases:  Hickerson  v.  Ger- 
man-American Ins.  Co.  96  Tenn.  193,  32 
L.R.A.  172,  33  S.  W.  1041;  Bishop  v.  Agri- 
cultural Ins.  Co.  130  N.  Y.  488,  29  N.  E. 
844;  Chapman  v.  Rockford  Ins.  Co.  89  Wis. 
572,  28  L.R.A.  405,  62  N.  W.  422;  Uhrig 
V.  Williamsburgh  City  F.  Ins.  Co.  101  N.  Y. 
362,  4  N.  E.  745 ;  McCullough  v.  Phoenix  Ins. 
Co.  113  Mo.  606,  21  S.  W.  207;  Connecticut 
F.  Ins.  Co.  V.  Cohen,  97  Md.  294,  99  Am.  St. 
Rep.  445,  55  Atl.  675;  Brock  v.  Dwelling 
House  Ins.  Co.  102  Mich.  583,  26  L.R.A. 
623,  47  Am.  St.  Rep.  562,  61  N.  W.  67. 

These  are  the  principal  authorities  relied 
upon  by  the  plaintiff  in  support  of  the  judg- 
ment. It  will  be  observed  that  none  of  them 
touches  the  precise  question  involved  here, 
since  we  are  not  called  upon  to  determine 
merely  whether  the  conduct  of  the  company 
or  its  appraiser  in  failing  to  agfee  upon  an 
umpire  rendered  it  unnecessary  that  any 
further  steps  be  taken  towards  procuring 
an  appraisement.  Conceding,  for  the  pur- 
pose of  argument,  that,  since  the  appraisers 
had  failed  to  agree,  the  plaintiff  could  main- 
tain the  action  without  showing  an  award, 
the  defendant  contends  that  the  pleadings 
should  have  set  up  the  facts  which  avoided 
the  necessity  of  an  award.  The  whole  claim 
of  error  concerns  the  pleadings,  llie  con- 
tention is  that,  having  alleged  full  perform- 
ance of  all  the  conditions  and  requirements 
of  the  policy  on  his  part,  the  plaintiff  of- 
fered proof  showing  facts  which  rendered 
performance  unnecessary,  in  other  words,  a 
waiver  on  the  part  of  the  defendant  of  cer- 
tain conditions  and  requirements;  that  un- 
der the  pleadings  it  was  error  to  admit  the 
testimony,  and  that,  for  the  same  reason, 
the  instruction  referred  to  was  erroneous. 
In  support  of  this  contention  the  defendant 
relies  upon  the  doctrine  of  Dwell  ing-House 
Ins.  Co.  V.  Johnson,  47  Kan.  1,  27  Pac.  100. 
There  the  petition  set  forth  the  contract  of 
insurance,  payment  of  premium,  destruction 
of  the  property  by  fire,  and  that  the  com- 
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pany  had  refused  to  pay  the  loss,  although 
the  plaintiffs  had  performed  all  the  condi- 
tions, of  the  policy  incumbent  upon  them. 
The  defendant  answered,  alleging  a  breach  of 
the  condition  of  the  policy  in  regard  to  en- 
ciunbrances.  The  reply  was  a  general  denial. 
On  the  trial  the  plaintiffs  were  permitted  to 
offer  proof  tending  to  establish  a  waiver  of 
the  condition  of  the  policy  respecting  en- 
cumbrances, and  facts  in  the  nature  of  an 
estoppel  against  the  company  urging  the  for- 
feiture. A  judgment  against  the  company 
was  reversed.  It  was  held  that  there  was 
sufficient  testimony  produced  by  plaintiffs 
to  warrant  the  instructions  given  by  the 
court,  if  the  acts  of  waiver  and  estoppel  had 
been  pleaded ;  but  it  was  also  held  that  "nei- 
ther the  evidence  introduced,  nor  the  in- 
structions based  thereon,  are  warranted  un- 
der the  pleadings  as  they  exist,  and,  before 
they  can  be  properly  received,  the  reply 
must  be  amended."  To  the  same  effect  are 
Western  Home  Ins.  Co.  v.  Thorp,  48  Kan. 
239,  28  Pac.  991 ;  Gillett  v.  Burlington  Ins. 
Co.  53  Kan.  108,  36  Pac.  52;  Westchester  F. 
Ins.  Co.  v.  Coverdale,  9  Kan.  App.  651,  68 
Pac.    1029. 

The  question  resolves  itself  in  its  final 
analysis  to  this :  What  were  the  conditions 
of  the  policy  which  the  insured  was  required 
to  perform  in  order  to  entitle  him  to  main- 
tain the  action?  True,  the  terms  of  the 
policy  contemplated  that,  in  case  a  differ- 
ence arose  respecting  the  amount  of  the 
loss,  it  should  be  determined  by  an  award 
of  appraisers,  but  all  the  policy  required 
the  insured  to  do  in  case  such  a  disagree- 
ment arose  was  to  join  with  the  company 
in  the  selection  of  appraisers.  Of  course, 
the  insured  cannot  avoid  the  conditions  of 
the  policy  by  naming  an  appraiser  who  acts 
in  bad  faith,  and  who  refuses  without  ex- 
cuse to  agree  with  the  other  appraiser.  Nor, 
on  the  other  hand,  can  the  company  gain 
any  advantage  where  the  failure  to  agree 
upon  an  umpire  is  occasioned  by  bad  faith 
or  misconduct  of  its  appraiser.  We  agree 
with  the  plaintiff  that  there  was  and  is  no 
question  of  waiver  in  the  case.  While  it 
would  not  be  inaccurate  to  say  that,  where 
the  failure  of  the  appraisers  to  agree  upon 
an  award  is  caused  by  the  bad  faith  of  the 
appraiser  appointed  by  the  company,  the  lat- 
ter would  be  estopped  from  setting  up  the 
lack  of  an  award  as  a  ground  of  forfeiture 
of  the  right  to  maintain  the  action,  still  the 
plaintiff  does  not  rely  upon  either  waiver  or 
estoppel.  On  the  contrary,  he  relies  upon 
due  performance  of  all  the  terms  and  condi- 
tions of  the  policy  on  his  part.  Since  the 
policy  only  required  him  to  appoint  an  ap- 
praiser in  case  a  difference  arose  as  to  the 
amount  of  the  loss,  it  follows  that  he  has 
shown  due  performance  when  he  shows  that 
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he  has  appointed  an  appraiser.    There  was 
no  error  in  the  admission  of  testimony,  or 
in  giving  the  instruction. 
The  judgment  will  be  affirmed* 

All  the  Justices  concur. 
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Interstate  commerce  —  rates  —  power 
of  state  court. 

1.  A  court  of  equity  of  this  state  has  no 
jurisdiction  to  enjoin  a  railroad  company 
engaged  in  interstate  transportation  from 
filing  with  the  Interstate  Commerce  Com- 
mission a  schedule  of  its  rates  for  trans- 
portation of  coal  from  a  point  in  this  state 
to  a  point  in  another  state,  on  the  ground 
that  such  rates  are  unreasonable,  unfair,, 
and  discriminatory. 

Same    —   reasonableness    —    Interstate 
Commerce  Commission. 

2.  It  is  the  exclusive  power  of  the  In- 
terstate Commerce  Commission,  in  the  first 
instance,  to  pass  on  the  fairness  and  rea> 
sonableness  of  rates  contained  in  the  sched- 
ule of  the  rates  fixed  by  an  interstate  car- 
rier on  articles  transported  in  interstate 
commerce. 

(May  3,  1910.)] 
Headnotes  by  Brannon,  J.      * 

Note.  —  Power  of  state  court  to  pass  up' 
on  interstate  rates. 

The  specific  conclusion  reached  in  the 
above  decision,  that  a  state  court  has  no 
power  to  pass  upon  the  reasonableness,  fair- 
ness, or  justice  of  interstate  rates,  is  sup- 
ported by  Texas  &  P.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co.  204  U.  S.-  426,  61  L.  ed.  563,  27 
Sup.  Ct.  Rep.  360,  9  A.  &  E.  Ann,  Cas.  1075, 
reversing  38  Tex.  Civ.  App.  366,  85  S.  W. 
1052;  Swift  &  Co.  v.  Philadelphia  &  R.  R. 
Co.  4  Inters.  Com.  Rep.  633,  58  Fed.  868; 
Sheldon  v.  Wabash  R.  Co.  106  Fed.  786; 
Kalispell  Lumber  Co.  v.  Great  Northern  R. 
Co.  157  Fed.  845;  Northern  P.  R.  Co.  v. 
Pacific  Coast  Lumber  Mfrs.  Asso.  91  C.  C. 
A.  39,  166  Fed.  1;  Baltimore  &  O.  R.  Co. 
V.  La  Due,  128  App.  Div.  694,  112  N.  Y. 
Supp.  964;  Great  Northern  R.  Co.  v.  Loon- 
an  Lumber  Co.  (S.  D.)  125  N.  W.  644; 
Robinson  v.  Baltimore  k  O.  R.  Co.  64  W. 
Va.  406,  63  S.  E.  323. 

Indeed,  the  only  case  to  disagree  witlk 
this  proposition  of  law  is  Halliday  MilL 
Co.  v.  Louisiana  &  N.  W.  R.  Co.  80  ArlL. 
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APPEAL  by  plaintiiF  from  a  decree  of  the 
Circuit  Court  for  Mingo  County  die- 
solving  a  temporary  injunction  restraining 
defendant  from  filing  with  the  Interstate 
Commerce  Commission  a  schedule  increasing 
certain  freight  rates.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vinson  A  Thompson  for  appel- 
lant. 

Messrs.  Josepli  I.  Doran,  Theodore  W. 
Beath,  and  Holt  A  Duncan,  for  appellee: 

Under  the  interstate  commerce  act,  as 
construed  by  the  Federal  courts,  the  Inter- 
state Commerce  Commission  has  exclusive 
jurisdiction  in  the  first  instance,  to  pass 
upon  the  reasonableness  of  an  interstate 
rate,  and  no  court,  whether  state  or  Federal, 
has  original  jurisdiction  of  that  question. 

Swift  &  Co.  V.  Philadelphia  &  R.  R.  Co. 
4  Inters.  Com.  Rep.  633,  58  Fed.  858;  Shel- 
don V.  Wabash  R.  Co.  105  Fed.  785;  Sher- 
lock ▼.  Ailing,  93  U.  S.  103,  36  L.  ed.  820; 
Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207 
U.  S.  334,  52  L.  ed.  234,  28  Sup.  Ct.  Rep. 
121;  Wall  V.  Norfolk  &  W.  R.  Co.  52  W. 
Va.  485,  64  LJI.A.  501,  94  Am.  St.  Rep. 
948,  44  S.  E.  294;  McNeill  v.  Southern  R. 
Co.  202  U.  S.  543,  50  L.  ed.  1142,  26  Sup. 
Ct.  Rep.  722;  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.  204  U.  8.  426,  51  L.  ed.  553, 
27  Sup.  Ct.  Rep.  350,  9  A.  &  E.  Ann.  Cas. 
1075;  Robinson  v.  Baltimore  &  O.  R.  Co. 
64  W.  Va.  406,  63  S.  E.  323;  Norfolk  Cold 
Storage  &  Ice  Co.  v.  Norfolk  &  W.  R.  Co. 
93  C.  C.  A.  672,  168  Fed.  1022;  Atlantte 
Coast  Line  R.  Co.  v.  Macon  Grocery  Co.  92 
C.  C-  A.  114,  166  Fed.  206;  Meeker  v.  Le- 
high Valley  R.  Co.  162  Fed.  354;  Howard 
Supply  Co.  V.  Chesapeake  &  0.  R.  Co.  162 
Fed.  188;  American  Union  Coal  Co.  v.  Penn- 
sylvania R.  Co.  159  Fed.  278;  Potlatch  Lum- 
ber Co.  V.  Spokane  Palls  &  N.  R,  Co.  157 
Fed.  588;  Central  Stock  Yards  Co.  v.  Louis- 
ville &  N.  R.  Co.  112  Fed.  823. 

The  government  alone  may  have  injunc- 
tive relief  based  upon  an  alleged  violation 
of  the  anti-trust  act. 

Minnesota  v.  Northern  Securities  Co.  194 
U.  S.  48,  48  L.  ed.  870,  24  Sup.  Ct.  Rep. 
598;  Southern  Indiana  Exp.  Co.  v.  United 
States  Exp.  Co.  88  Fed.  659,  35  C.  C.  A. 
172.  92  Fed.  1022;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Miami  S.  S.  Co.  30  C.  C.  A.  142,  52  U.  S. 
App.  732,  86  Fed.  407;  Greer,  M.  &  Co.  v. 


Stoller,  77  Fed.  1;  Pidcock  v.  Harrington, 
64  Fed.  821;  Hagan  v.  Blindell,  6  C.  C.  A. 
86,  13  U.  S.  App.  354,  56  Fed.  696,  54  Fed. 
40;  Meeker  v.  Lehigh  Valley  R.  Co.  supra; 
United  States  v.  Atchison,  T.  &  S.  F.  R. 
Co.  142  Fed.  176. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

The  Thacker  Coal  &  Coke  Company 
brought  a  suit  in  equity  in  the  circuit  court 
of  Mingo  county  against  the-  Norfolk  & 
Western  Railway  Company,  to  enjoin  the 
railroad  company  from  filing  with  the  Inter- 
state Commerce  Commission  a  schedule  of 
rate  charges  for  transportation  of  coal  from 
the  mines  of  the  coal  company,  in  the  state 
of  West  Virginia,  to  points  on  the  lakes  in 
the  state  of  Ohio  and  other  states,  which 
schedule  increased  the  rates  over  those  ex- 
isting; thd  coal  company  alleging  that  lower 
rates  were  accorded  to  other  railroad  car- 
riers carrying  coal  from  Pennsylvania  and 
Ohio  in  competition  with  West  Virginia 
coal,  and  that  the  rates  proposed  by  such 
schedule  were  discriminatory,  unjust,  and 
unreasonable,  and  would  entail  irreparable 
injury  and  probable  ruin  upon  the  Thacker 
Coal  Company.  Upon  its  bill  a  temporary 
injunction  was  granted,  and,  this  injunction 
having  been  dissolved,  the  Thacker  Coal 
Company  appeals. 

The  case  is  one  purely  of  interstate  com- 
merce. Its  solution  rests  upon  that  act  of 
Congress  known  as  the  "interstate  com- 
merce act."  24  Stat,  at  L.  379,  chap.  104, 
U.  S.  Comp.  Stat.  1901,  p.  3153.  We  must 
follow  Federal  decision  upon  this  act.  We 
know  that  the  great  subject  of  interstate 
commerce  has  been  committed  to  the  power, 
the  vast  power,  of  Congress,  by  that  pro- 
vision of  the  national  Constitution  declaring 
that  "the  Congress  shall  have  power  .  .  . 
to  regulate  commerce  with  foreign  nations 
and  among  the  several  states."  Under  this 
grant  of  power  was  passed  the  interstate 
commerce  act,  touching,  controlling,  and 
regulating,  to  large  extent,  and  in  material 
respects,  commerce  passing  state  lines.  A 
leading  feature  of  that  act,  one  controlling 
this  case,  is  that  it  establishes  a  commis- 
sion of  weighty  jurisdiction,  over  interstate 
commerce,  a  jurisdiction  to  supervise,  regu- 
late, we  may  say,  dictate,  interstate  com- 


636,  98  S.  VV.  374,  in  which  it  was  held 
that,  inasmuch  as  the  interstate  commerce 
act,  while  providing  that  the  Federal  courts 
should  have  jurisdiction  of  actions  brought 
under  it,  also  provided  that  nothing  in  the 
act  should  in  any  way  abridge  or  alter  com- 
mon-law or  statutory  remedies  existing  at 
the  time  of  ita  passage,  but  that  the  provi- 
sions of  the  act  were  in  addition  to  such 
remedies,  such  act  did  not  deprive  a  state 
court  of  jurisdiction  of  an  action  by  a  ship- 
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per  to  recover  the  amount  paid  for  freight 
rates,  upon  the  ground  that  such  rates  were 
excessive,  unreasonable,  and  unjust.  The 
court  commended  the  position  of  the  court 
of  civil  appeals  of  Texas  in  Abilene  Cotton 
Oil  Co.  V.  Texas  &  P.  R.  Co.  38  Tex.  Civ. 
App.  366,  85  S.  W.  1052,  but,  as  this  case 
has  been  reversed  by  the  United  States  Su- 
preme Court  since  the  decision  in  the  Arkan- 
sas case,  the  latter  can  hardly  now  be 
deemed  of  much  authority. 
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merce,  called  in  the  act  the  "Interstate 
Commerce  Commission;"  and  it  gives  car- 
riers engaged  in  such  commerce  right  to 
fix  rates  in  the  first  instance,  and  requires 
them  to  do  so,  and  to  print  schedules  of 
such  rates,  and  file  the  schedules  with  the 
Interstate  Commerce  Commission,  and  re- 
quires the  carrier  to  conform  to  the  rates 
fixed  in  such  schedule,  under  severe  penal- 
ties for  over  or  discriminative  charge.  The 
act,  in  §  13,  gives  any  one  complaining  of 
anything  done  or  omitted  by  a  carrier  to 
his  injury,  in  contravention  of  the  act,  right 
to  file  a  complaint  with  the  Commission 
stating  the  wrong,  and  provides  for  notice 
to  the  carrier,  and  a  full  hearing  of  the 
complaint;  and  §  15  provides  that  if  upon 
such  hearing  the  Commission  shall  be  of 
opinion  that  the  rates  demanded  or  col- 
lected, or  any  act,  regulation,  or  practice 
by  the  carrier  touching  such  rates,  are  un- 
just, unreasonable,  or  unjustly  discrimina- 
tory, or  unduly  preferential  or  prejudicial, 
or  otherwise  in  violation  of  the  act,  the 
Commission  shall'  determine  what  will  be 
the  just  or  reasonable  rates  to  be  there- 
after observed,  and  what  regulation  or  prac- 
tice in  respect  to  transportation  is  just,  fair, 
and  reasonable,  to  be  thereafter  followed, 
and  to  make  an  order  that  the  carrier  shall 
cease  and  desist  from  such  violation.  34 
Stat,  at  L.  589,  chap.  3591,  U.  S.  Conip. 
Stat.  Supp.  1907,  §  15,  amended  page  900, 
Supp.  1909,  p.  1158.  As  stated,  §  13  of 
the  original  interstate  commerce  act  gives 
a  party  injured  right  to  complain  to  the 
Commission,  and  §  14  gives  power  to  inves- 
tigate and  make  order  in  the  premises,  and 
§  16  as  amended  in  1887  gives  power  to 
the  Commission  to  render  judgment  that 
the  carrier  pay  the  party  injured  damages, 
and  in  case  of  nonpayment  the  party  may 
file  a  bill  in  the  United  States  circuit  court 
to  enforce  the  order  or  judgment  of  the 
Commission.  24  Stat,  at  L.  384,  chap.  104, 
U.  S.  Comp.  Stat.  1901,  p.  3165,  34  Stat, 
.at  L.  590,  chap.  3591,  Supp.  1907,  p.  902. 
Section  12  gives  the  Commission  latitudinous 
authority  to  inquire  into  the  business  of 
carriers,  and  keep  itself  informed  of  their 
conduct,  and  demand  information  of  the 
carriers,  and  commands  it  to  enforce  all  the 
provisions  of  the  act,  and  it  is  given  au- 
thority itself  to  institute  legal  proceedings, 
and  call  upon  district  attorneys  to  prosecute 
proceedings  under  the  direction  of  the  at- 
torney general,  for  the  enforcement  of  the 
act  and  for  punishment  for  its  violation. 

In  this  statement  of  some  of  the  provi- 
sions of  this  voluminous  act,  we  see  that 
Congress  has  assumed  jurisdiction  over  in- 
terstate commerce;  that  it  has  made  regu- 
lations as  to  it,  particularly  as  to  the  mat- 
ter in  hand, — rates  of  transportation;  that 
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it  has  created  a  tribunal  for  testing  the 
character  and  fairness  of  such  rates,  with 
wide  powers  to  judge  them,  and  with  power 
to  modify  them  so  as  to  conform  to  right 
and  reasonableness.     We  see  that  there  is 
nothing  more  distinctly  committed  to  the 
jurisdiction  of  this  tribunal  than  the  matter 
of  rates, — the  schedule  of  rates.    This  sched- 
ule must  go  at  once  to  this  Commission,  the 
only  authority  to  deal  with  it,  at  least  in 
the  first  instance,  if  the  act  is  obeyed, — ^a 
tribunal  created  by  Congress  under  its  ex- 
clusive power  over  interstate  commerce,  and 
given  a  subject-matter  for  its  action.     Yet 
a  state  court  is  asked  to  grant  a  perpetual 
injunction  to  debar  a  great  interstate  rail- 
road from  fixing  rates  and  filing  them  with 
the  Commission.    A  state  court  is  asked  to 
say   that   t^is   schedule   shall   never  reach 
that  Commission.    It  does  seem  to  me  that 
the  very  statement  of  the  proposition  is  its 
own  refutation.     But  we  are  not  without 
authority  to  support  this  position.     I  con- 
sider that  a  decision  of  the  United  States 
Supreme  Court,  in  principle,  does  so.    Texas 
&  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep. 
350,  9  A.  &  E.  Ann.  Cas.  1075.    The  Abilene 
Company   sued    the   railroad   company    for 
charges  claimed  to  be  unreasonable  and  un- 
just rates,  though  tliey  did  not  exceed  the 
rates  specified  in  a  schedule  filed  with  the 
Interstate  Commerce  Commission.     It  was 
held    that    such    schedule    was    final    until 
changed  by  the  Commission.    This  was  so, 
because  it  rested  with  the  Commission  to 
say,  and  the  schedule  was  the  rule  until  its 
action  deprived  the  schedule  of  force.     The 
court  held   that   *'the   interstate  commerce 
act  was  intended  to  afford  an  effective  and 
comprehensive  means  for  redressing  wrongs 
resulting  from  unjust  discriminations   and 
undue   preference,  and  to  that  end   placed 
upon  carriers  the  duty  of  publishing  sched- 
ules of  reasonable  and  uniform  rates;  and, 
consistently  with  the  provisions  of  that  law, 
a  shipper  cannot  maintain  an  action  at  com- 
mon law  in  a  state  court  for  excessive  and 
unreasonable  freight  rates  exacted  on  inter- 
state shipments,   where   the   rates   charged 
were  those  which  had  been  duly  fixed   by 
the  carrier  according  to  the  act,  and  had 
not  been  found  to  be  unreasonable  by  the 
Interstate    Commerce    Commission."      This 
court  followed  the  Abilene  Case  in  Robinson 
V.  Baltimore  &  0.  R.  Co.  64  W.  Va.  406, 
63  S.  E.  323.    Its  principle  decides  this  case. 
As  will  be  suggested  to  the  mind  at  once, 
and  as  pointed  out  in  those  cases,  if  such 
action  could  be  maintained,  then  a  jury  and 
state  court  would  hold  one  rate  to  be  proper, 
and  the  Commission  another.     Which  shall 
prevail?     If  the  state  court's  rate,  then  of 
what   force   the   act   of   Congress   and   the 
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judgment  of  the  Ck>mmi88ion  under  it  ?  The 
Federal  i>ower  in  a  matter  which  nobody 
will  deny  to  be  within  its  constitutional 
jurisdiction  would  be  nullified.  One  state 
one  rate,  another  another,  the  Federal  tri- 
bunal another,  and  confusion  worse  con- 
founded! Just  the  same  may  be  said  in 
our  case.  If  we  stop  that  schedule  on  its 
way,  and  thus  prevent  any  action  on  it  by 
the  Commission,  do  we  not  nullify  the  act 
of  Congress,  and  render  the  jurisdiction  of 
the  Commission  abortive?  In  Central  Stock 
Yards  Co.  v.  Louisville  &  N.  R.  Co.  (C.  C.) 
112  Fed.  823,  it  is  held  that  a  complaining 
shipper  must  go  to  the  Commission  for  relief, 
as  the  remedy  given  by  the  act  through  it 
is  exclusive.  So  in  American  Union  Coal 
Co.  v.  Pennsylvania  R.  Co.  (C.  C.)  159  Fed. 
278,  and  Great  Northern  R.  Co.  v.  Kalispell 
Lumber  Co.  91  C.  C.  A.  63,  165  Fed.  25. 
Counsel  refer  to  Kalispell  Lumber  Co.  v. 
Great  Northern  R.  Co.  (C.  C.)  157  Fed.  845. 
That  was  not  a  suit  to  enjoin  the  filing  of 
a  schedule,  but  against  enforcement  of  one 
filed  pending  a  decision  by  the  Commission. 
The  cases  M.  C.  Kiser  Co.  v.  Central  R.  Co. 
(C.  C.)  158  Fed.  193,  and  Macon  Grocery 
Co.  v.  Atlantic  Coast  Line  R.  Co.  (C.  C.) 
163  Fed.  738,  cannot  be  regarded,  as  they 
were  circuit  court  decisions,  and  contrary 
to  the  decision  in  the  same  circuit  in  the 
circuit  court  of  appeals  in  Atlantic  Coast 
Line  R.  Co.  v.  Macon  Grocery  Co.  92  C.  C. 
A.  114,  166  Fed.  206,  above.  In  Jewett 
Bros.  &  Jewett  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (C.  C.)  156  Fed.  160,  it  is  held  that  no 
injunction  lies,  as  a  court  cannot  pass  on  a 
rate  in  advance  of  action  of  the  Commis- 
sioD.  This  denies  our  right  to  pass  on  the 
rates  involved  in  this  case. 

Counsel  for  the  coal  company  say  that 
the   Abilene   Case   does  not   apply   in  this 
ease;  their  theory  being  that  that  case  was 
to  recover  damages  for  unfair  rates  imposed 
under  established  rates;  that  is,  to  recover 
for  charges  as  unfair,  though  rates  had  been 
established  by  a  schedule  on  file  with  the 
Commission,    and    had    not    yet    been    con- 
demned by  it;  whereas,  this  suit  is  to  pre- 
vent the  filing  of  a  schedule  of  unfair  rates, 
to  arrest  these  rates  on  their  way,  and  thus 
prevent  their  establishment.     But  such  in- 
junction would  be  for  the  state  court  to  fix 
rates  by  condemning  them  as  unjust;  that 
would  be  for  the  state  court  to  exercise  a 
jurisdiction   not   vested    in   it,  to   pass   on 
rates;  that  would  be  to  deny  the  national 
tnbunal  its  functions  under  the  interstate 
commerce  act.     Judge  McCormick,  in  deliv- 
ering the  opinion  in  Atlantic  Coast  Line  R. 
Co.  V.  Macon  Grocery  Co.  92  C.  C.  A.  114, 
mFed   217,  thought  that  there  would  be 
]<»  rwon,  if  possible,  for  entertaining  an  I 
injnrfon   than   an   action  to  recover  back  I 


charges.  So  I  think,  and  for  the  reason 
that  action  to  recover  back  is  not  to  pre- 
vent establishment  of  rates,  not  stopping 
the  Commission  from  action;  whereas,  an 
injunction  would  forestall  all  action  by  the 
Commission,  and  deprive  the  public  and  car- 
rier of  the  benefit  of  the  schedule.  It  would 
be  a  tedious,  protracted  litigation,  a  barrier 
to  urgent  commerce.  But  we  are  not  with- 
out authority  for  the  particular  question  of 
this  case,  that  no  injunction  lies  to  arrest 
a  carrier  from  filing  its  rate  schedule  with 
the  Commission.  The  case  just  mentioned 
is  one  wherein  the  circuit  court  of  appeals 
held  that  shippers  cannot  maintain  a  suit 
in  equity  to  prevent  the  filing  or  enforce- 
ment of  a  schedule  of  rates.  The  case  of 
Columbus  Iron  &  Steel  Co.  v.  Kanawha  & 
M.  R.  Co.  (C.  C.)  171  Fed.  713,  is  a  case  in 
which  the  circuit  court  of  the  United  States 
for  the  southern  district  of  West  Virginia 
denied  a  shipper  an  injunction  to  prevent  a 
railroad  company  from  filing  with  the  Com- 
mission its  schedule  of  rates,  on  the  prin- 
ciple that  it  must  first  go  before  that  Com- 
mission for  its  action.  I  shall  only  refer 
to  the  able  and  laborious  opinion  filed  in 
that  case  by  Judge  Keller,  as  a  strong  sup- 
port for  the  position  which  we  hold.  Judge 
Keller's  decree  was  aflSrmed  by  the  circuit 
court  of  appeals  of  the  fourth  circuit,  Feb- 
ruary 14,  1910.  An  advance  opinion  writ- 
ten by  Judge  Pritchard  is  before  me,  in 
which  he  approves  strongly  the  following 
conclusion  enunciated  in  Judge  Keller's  opin- 
ion: "I  conclude,  therefore,  that  a  proper 
construction  of  the  act  of  February  4,  1887, 
forbids  the  exercise  of  jurisdiction  in  a  case 
like  the  present,  because  it  is  inconsistent 
wi^  the  purposes  of  that  act  as  expressed 
therein,  and  as  construed  and  expounded  by 
the  Supreme  Court  of  the  United  States  in 
the  leading  cases  of  Texas  &  P.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  supra;  Southern  R. 
Co.  V.  Tift,  206  U.  S.  428,  51  L.  ed.  1124, 
27  Sup.  Ct.  Rep.  709."  And  Judge  Pritchard 
says:  ''This  is  a  clear  and  concise  state- 
ment of  the  question  to  be  determined.  In 
other  words,  is  the  relief  sought  by  the 
appellant  compatible  with  the  act  to  regu- 
late commerce?  Does  the  interstate  com- 
merce act,  ...  as  it  now  stands,  con- 
template that  the  Interstate  Commerce 
Commission  shall  have,  primarily,  exclusive 
jurisdiction  over  matters  pertaining  to  fix- 
ing rates,  and  determining  as  to-  whether 
the  rates  filed  by  the  railroads  are  fair  and 
just?  From  an  examination  of  the  inter- 
state commerce  act  it  is  apparent  that  the 
carrier  alone  can  initiate  the  proposed  rate. 
A  rate  thus  proposed,  after  having  been 
filed  in  the  office  of  the  Interstate  Com- 
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merce  CommisBion  for  the  term  of  thirty 
days,  becomes  effective,  and  at  that  time 
the  Interstate  Commerce  Commission  as- 
sumes complete  jurisdiction  over  the  sub- 
ject-matter. It  has  been  repeatedly  held 
that  the  fixing  of  rates  is  a  legislative,  and 
not  a  judicial,  function,  and,  in  this  in- 
stance. Congress  has  provided  that  the  car- 
rier shall,  in  the  first  instance,  establish  the 
rate.  In  the  case  of  Southern  P.  Co.  v. 
Colorado  Fuel  &  Iron  Co.  42  C.  C.  A.  12, 
101  Fed.  779,  the  circuit  court  of  appeals 
for  the  eighth  circuit  passed  upon  this  ques- 
tion. The  4th  section  of  the  syllabus  in 
that  case  reads  as  follows:  'It  is  not  within 
the  legitimate  province  of  a  court  of  equity, 
in  a  controversy  between  interstate  carriers 
and  shippers,  to  interpose  and  fix  a  max- 
imum freight  rate,  either  upon  an  inde- 
pendent consideration  of  what  is  a  reasona- 
ble charge,  or  by  relation  to  some  other  rate 
then  or  theretofore  in  force,  and  thereupon 
enjoin  the  carrier  from  demanding  more 
than  the  rate  so  established,  inasmuch  as 
such  an  order  effectually  deprives  an  inter- 
state carrier  of  the  right  to  fix  its  rates  in 
the  first  instance,  and  to  change  the  same, 
which  power,  as  it'  seems,  is  conceded  to 
the  carrier  by  the  interstate  commerce 
act.'  "  [178  Fed.  261.]  The  judge  then  made 
an  extensive  extract  from  the  case  of  Balti- 
more &  O.  R.  Co.  V.  United  States  (decided 
by  the  Supreme  Court  January  10,  1910) 
215  U.  S.  481,  54  L.  ed.  292,  30  Sup.  Ct.  Rep. 
164,  as  supporting  the  decisions. 

The  circuit  court  of  appeals  on  the  same 
date,  in  two  other  cases,  held  the  same. 
Houston  Coal  &  Coke  Co.  v.  Norfolk  &  W. 
R.  Co.  178  Fed.  266,  and  Powhatan  Coal  & 
Coke  Co.  V.  Norfolk  &  W.  R.  Co.  178  F.ed. 
266.  I  here  refer  to  Baltimore  &  O.  R.  Co. 
V.  United  States  (decided  by  the  Supreme 
Court  of  the  United  States  January  10, 
1910),  supra,  holding  the  same  doctrine. 
Glreat  reliance  is  placed  by  counsel  for  the 
coal  company  upon  the  case  of  Southern  R. 
Co.  v.  Tift,  supra.  We  find  in  its  syllabus 
that,  "although  an  action  at  law  for  dam- 
ages to  recover  unreasonable  railroad  rates 
which  have  been  exacted  in  accordance  with 
the  schedule  of  rates  as  filed  is  forbidden 
by  the  interstate  commerce  act  (Texas  & 
P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204  U. 
S.  426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep.  350), 
the  circuit  court  may  entertain  jurisdiction 
of  a  bill  in  equity  to  restrain  the  filing  or 
enforcement  of  a  schedule  of  unreasonable 
rates,  or  a  change  to  unjust  or  unreasonable 
rates."  The  question  presented  in  this  case 
was  not  before  the  court,  and  the  matter 
contained  in  that  syllabus  was  not  decided, 
and  the  proposition  is  erroneous.  The  opin- 
ion said,  after  referring  to  the  Abilene  Case: 
28  L.R.A.(N.S.) 


"We  are  not  required  to  say,  however,  that 
because  an  action  at  law  for  damages  to 
recover  unreasonable  rates  which  have  been 
exacted  in  accordance  with  the  schedule  of 
rates  as  filed  is  forbidden  by  the  interstate 
commerce  act,  a  suit  i|i  equity  is  also  for- 
bidden, to  prevent  a  fling  or  enforcement 
.  .  .  of  unreasonable  rates,  or  a  change 
to  unjust  or  unreasonable  rates."  That  was 
no  express  decision  that  an  injunction  would 
lie  to  prevent  the  filing  of  the  schedule.  It 
was  not  necessary  to  decide  it  in  the  case. 
It  will  be  seen  in  Judge  Keller's  opinion 
in  the  Columbus  Coal  Company  Case,  supra, 
that  he  regards  this  Tift  Case  as  supporting 
the  proposition  that  an  injunction  will  not 
lie  to  arrest  the  filing  of  a  schedule  with 
the  Commission.  I  so  regard  the  Tift  Case 
when  properly  construed.  The  force  at- 
tributed to  the  Tift  Case  cannot  be  sus- 
tained in  view  of  the  comment  upon  it  by 
the  United  States  Supreme  Court  in  Balti- 
more &  0.  R.  Co.  v.  United  States  (January 
10,  1910),  supra,  the  opinion  saying:  "Nor 
is  there  anything  in  the  contention  that  the 
decision  in  Southern  R.  Co.  v.  Tift,  supra, 
qualifies  the  ruling  in  the  Abilene  Case,  and 
is  an  authority  supporting  the  right  to  re- 
sort to  the  courts  in  advance  of  action  bv 
the  Commission,  for  relief  against  unrea- 
sonable rates  or  unjust  discriminatory  prac- 
tices which,  from  their  nature,  primarily 
require  action  by  the  Commission."  I  would 
also  refer  to  the  case  of  Interstate  Com- 
merce Commission  v.  Illinois  C.  R.  Co.  (de- 
cided by  the  United  States  Supreme  Court 
January  10,  1910)  215  U.  S.  452,  54  L.  ed. 
280,  30  Sup.  Ct.  Rep.  155,  as  supporting  our 
position.  It  is  useless  to  prolong  this  opin- 
ion by  further  reference  to  these  cases,  as 
they  are  accessible  to  all. 

Brief  of  counsel  relies  upon  the  claim  of 
unlawful  combination  between  the  Norfolk 
<St  Western  Company  and  other  railroads,  as 
contrary  to  the  Sherman  anti-trust  law; 
but  we  do  not  think  that  that  act  will  sus- 
tain this  injunction  bill.  It  seems  that  a 
person  injured  by  a  conspiracy  contrary  to 
that  act  may  recover  damages;  but  he  can- 
not have  an  injunction,  as  that  is  a  remedy 
to  be  used  only  by  the  government.  Min- 
nesota V.  Northern  Securities  Co.  194  U.  S. 
48,  48  L.  ed.  870,  24  Sup.  a.  Rep.  598. 
This  principle  will  be  sustained  by  Southern 
Indiana  Exp.  Co.  v.  United  States  Exp.  Co. 
(C.  C.)  88  Fed.  059,  affirmed  by  the  circuit 
court  of  appeals,  35  C.  C.  A.  172,  92  Fed. 
1022.  See  also  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Miami  S.  S.  Co.  30  C.  C.  A.  142,  52  U.  S. 
App.  732,  86  Fed.  407,  and  Greer,  M.  &  Co. 
V.  StoUer  (C.  C.)  77  Fed.  1, 

Decree  affirmed. 


1910. 


SMITHWICK  V.  WHITLEY. 
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W.  H.  WHITLEY,  Appt 
(152  N.  C.  36#,  67  S.  E.  914.) 

Usury  —  unearned  interest. 

Exacting  pa\niient  of  the  legal  interest 
which  will  accrue,  prior  to  the  maturity  of 
the  debt,  as  a  condition  to  accepting  pay- 
ment of  the  principal  and  releasing  pur- 
chase-money notes  secured  by  mortgage  on 
real  estate,  does  not  constitute  usury. 

(April  20,  1910.) 

4  PPEAL  by  defendant  from  a  judgment 
J\.  of  the  Superior  Court  for  Beaufort 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  alleged 
usury  practised  on  plaintiff.     Reversed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Small,  Maeljean,  A  McMulIan 
for  appellant. 

Messrs.  Ward  A  Grimes,  for  appellee: 

The  charging  of  interest  until  maturity 
constituted   usury. 

Tayloe  v.  Parker,  137  N.  C.  418,  49  S.  E. 
921;  Moore  v^  Cameron,  93  N.  C.  51;  State  , 
V.    Voight,     90    N.     C.     741;     Burwell    v.  i 


Burgwyn,  100  N.  C.  389,  6  S.  E.  409;  Gore 
V.  Lewis,  109  N.  C.  539,  13  S.  E.  909;  Mil- 
ler V.  Life  Ins.  Co.  118  N.  C.  612,  54  Am. 
St.  Rep.  741,  24  S.  E.  484. 

Brown,  J.,  delivered  the  opinion  of  the 
court ; 

The  plaintiff  testified  that  the  ten  notes 
secured  by  mortgage  and  dated  December 
30,  1900,  were  given  for  the  purchase  mon- 
ey of  a  tract  of  land  purchased  by  plain- 
tiff from  defendant,  and  bore  6  per  cent 
interest  from  date.  Each  note  was  in  sum 
of  $46.99,  and  one  matured  January  1st 
each  year.  On  December  3,  1905,  the  notes 
due  January  1,  1902,  1903,  1904,  and  1905 
were  due  and  unpaid.  The  remaining  notes 
were  not  due.  The  plaintiff  then  sold  the 
land  to  Tilmaii  Paul,  and  on  December  5, 
1905,  they  both  went  to  Whitley  to  pay 
the  purchase-money  debt  and  have  the 
notes  and  mortgage  surrendered  and  can- 
celed. The  defendant  refused  to  accept 
payment  for  the  notes  not  due,  and  refused 
to  surrender  the  mortgage  unless  plaintiff 
paid  the  notes  not  yet  due  in  full.  In  order 
to  procure  the  surrender  of  his  notes  and 
mortgage,  plaintiff  paid  the  entire  debt  in 
full,  including  the  $44.62  called  in  the  rec- 
ord "unearned  interest**  on  the  notes  not 
due.  Whereupon  defendant  surrendered 
the  notes  and  mortgage. 


yote.  —  Ustiry:  exacting  payment  of  <n- 
tercM  for  full  term  upon  payment  of 
debt  hefore  maturity. 

The  case  of  Savannah  Sav.  Bank  v.  Logan, 
99  Ga.  291,  25  S.  E.  692,  is  sufficiently  set 
out  in  the  foregoing  opinion. 

It  was  said  in  Keckley  v.  Union  Bank, 
79  Va.  458,  that  a  case  of  paying  a  debt 
before  it  was  due,  and  therefore  no  usury, 
was  involved  where  a  note  w^as  given  for  the 
aggregate  amount  of  several  notes  one  of 
which  was  not  due,  and  the  former  was  dis- 
counted at  the  highest  rate,  with  the  result 
that  interest  was  twice  charged  upon  the  un- 
due note  for  the  time  it- still  had  to  run. 

Other  cases  have  been  found  in  which  the 
general  question  of  accelerating  the  ma- 
turity of  an  obligation  is  involved,  the  dif- 
ference between  those  and  the  foregoing 
cases  being  that  in  those  cases  provision 
for  the  acceleration  of  maturity  was  made 
at  the  time  the  debt  was  contracted.  This 
difference  would  seem  to  go  to  the  inten- 
tion of  the  parties,  which  is  the  true  test  of 
usury. 

It  was  held  in  Kil  pa  trick  v.  Germania  L. 
Ins.  Co.  95  App.  Div.  287,  88  N.  Y.  Supp. 
628,  that  a  stipulation  in  a  bond  and  mort- 
gage for  $80,000.  that  the  obligor  should 
have  the  privilege  of  paying  the  principal 
som,  with  accrued  interest,  before  the  ma- 
turity of  the  debt,  upon  payment  in  addi- 
tion 'thereto  of  the  sum  of  $1,000,  did  not 
constitute  a  corrupt  and  usurious  agree- 
28  L.R.A.  f  K.S. )  8 


ment,  but  merely  provided  an  indemnity  to 
the  mortgagee  for  the  relinquishment  of  the 
investment. 

And  it  was  held  in  Kornegay  v.  Georgia 
State  Bldg.  &  L.  Asso.  91  Miss.  551,  44  So. 
783,  that  the  objection  of  usury  could  not 
prevail  where  the  by-laws  of  a  building  as- 
sociation provided  that  a  borrower  could 
pay  the  debt  before  maturity,  but  only  at 
annual  periods  from  the  date  of  the  con- 
tract, and  a  Iwrrower  whose  bond  and  mort- 
gage had  such  provision  incorporated  into 
them  expressly  agreed,  before  the  maturity 
of  the  debt  and  between  annual  periods, 
that,  if  the  company  would  then  accept  pay- 
ment, she  would  pay  on  the  basis  of  10  per 
cent  at  the  end  of  the  next  annual  period 
after  date  of  payment. 

In  McCrary  v.  Woodard,  122  Ga.  793,  50 
S.  E.  041,  it  was  held  that  there  was  no 
usury  where,  before  the  maturity  of  some 
of  several  notes  which  were  payable  at  dif- 
ferent times,  and  each  of  which  included  in- 
terest to  its  maturity,  an  action  was 
brought  on  all  of  them,  under  a  stipulation 
that  if  any  of  them  should  not  be  paid  at 
maturity,  all  should  become  due,  but  the 
judgment  was  not  rendered  until  after  the 
maturity  of  the  Inst  note.  The  court  said, 
however,  that  if  the  judgment  had  been  ren- 
dered before  the  maturity  of  one  or  more 
of  the  notes,  the  debtor  would  have  been 
entitled  to  a  reduction  in  an  amount  repre- 
senting the  interest  unearned  at  the  time  of 
the  rendition  of  the  judgment.     In  answer- 
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Our  statute  entitled  "Penalty  for  Usury" 
(Revisal  1905,  §  1951),  prohibits  "the  tak- 
ing, receiving,  reserving,  or  charging  a  great- 
er rate  of  interest  than  6  per  centum  per 
annum,  either  before  or  after  the  interest 
may  accrue,  when  knowingly  done."  In 
this  respect  it  is  similar  to  many  of  the 
usury  statutes  of  this  country.  While 
usury  laws  differ  in  some  respects,  there 
are  certain  principles  which  are  universal 
in  their  application  to  all.  The  object  of 
the  law  is  to  save  borrowers  from  oppres- 
sion, and  to  prevent  extortion  on  them 
when  money  is  loaned  or  credit  is  otherwise 
extended.  Therefore  it  is  universally  held 
that,  "in  order  that  a  tcansaction  shall  fall 
within  the  prohibition  of  the  statutes 
against  usury,  it  is  essential  that  it  should 
be  a  contract  for  the  forbearance  of  an 
existing  indebtedness  or  a  loan  of  money." 
See  29  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  464, 
§  4,  and  note  5,  where  a  large  number  of 
cases  are  cited  in  support  of  the  text. 
Struthers  v.  Drexel,  122  U.  S.  487,  30  L.  ed. 
1216,  7  Sup.  Ct.  Rep.  1293.  There  is  no 
exception  to  this  universal  rule  that  there 
must  be  an  extension  of  credit,  and  an  il- 
legal compensation  for  it  knowingly  taken, 
in  order  to  constitute  usury.  This  is  rec- 
ognized in  the  earliest  cases  on  the  subject 
up  to  the  present  time. 

In  Spurrier  v.  Mayoss,  1  Ves.  Jr.  527, 
in  1792,  Lord  Commissioner  Eyre  said: 
"Usury  is  taking  more  than  the  law  allows 
upon  a  loan,  or,  as  I  read  it,  for  forbearance 
of  a  debt."  Berkley  v.  Walmsley,  5  Esp.  11; 


Barclay  ▼.  Walmsley,  4  East,  55.  In  this 
last  case  Lord  Ellenborough  said:  'To  con- 
stitute usury,  there  must  either  be  a  direct 
loan  and  a  taking  of  more  than  legal  in- 
terest for  the  forbearance  of  repayment. 
.  .  .  Here  [there]  was  no  loan  or  for- 
bearance, only  a  mere  anticipation  of  the 
payment  of  a  debt  by  the  party  before  the 
time  when  by  law  he  could  be  called  upon 
for  it."  Webb  on  Usury  lays  it  down  aa 
universally  held  that  usury  cannot  be  es- 
tablished unless  it  is  shown  that  a  loan  of 
money  or  its  equivalent  was  contemplated 
by  the  parties.  Section  20,  citing  an  array 
of  cases.  To  same  effect  is  Tyler  on  Usury, 
p.  92:  "Where  there  is  no  right  to  demand 
payment,  there  can  be  no  forbearance,  and, 
if  no  forbearance,  no  usury."  Lloyd  v. 
Scott,  4  Cranch,  C.  C.  206,  Fed.  Cas.  No. 
8,434;  Lesley  v.  Johnson,  41  Barb.  359.  In 
47  American  Edition  of  Century  Digest, 
title  Usury,  are  to  be  found  innumerable 
cases  sustaining  this  proposition,  and  that 
"anticipation  of  payment  by  paying  a  debt 
in  full  before  due  is  not  usury."  29  Am. 
&  Eng  Enc.  Law,  2d  ed.  p.  465,  says:  "The 
payment  of  an  indebtedness  by  the  debtor 
before  maturity  is  not  a  loan  or  forbear- 
ance." It  is  essential  to  constitute  usury 
that  the  lender  shall  at  all  events  be  en- 
titled to  demand  repayment  pf  the  money 
loaned.  29  Am.  &  Eng.  Enc.  Law,  supra, 
citing  many  cases  in  notes;  22  Cyc.  Law  & 
Proc.  p.  1483.  Where  the  transaction  shows 
it  is  not  for  the  loan  of  money  or  goods, 
nor  for  the  forbearance  of  an  existing  debt. 


ing  the  objection  that  such  an  agreement 
as  here  presented  constituted  usury,  because 
the  whole  sum,  with  interest,  might  have  be- 
come due  upon  default  in  payment  of  any 
note,  the  court  in  Goodale  v.  Wallace,  19 
S.  D.  405,  117  Am.  St.  Rep.  962,  103  N.  W 
651,  9  A.  &  E.  Ann.  Cas.  545,  said  that  such 
stipulation  imposed  a  penalty  which  the 
mortgagors  could  avoid  by  prompt  payment 
of  the  notes  when  due. 

In  Moore  v.  Cameron,  93  N.  C.  61,  where 
the  debtor  gave  his  bond  for  a  sum  for  five 
years,  and  other  bonds  for  the  instalments 
of  interest,  and  there  was  a  provision  that, 
upon  default  in  payment  of  any  bond,  those 
remaining  should  become  due,  the  court 
said  that  it  preferred  to  construe  the  agree- 
ment so  as  not  to  ascribe  to  the  parties  an 
intention  to  violate  the  usury  laws,  and 
held  that  it  was  intended  that  upon  such  de- 
fault the  obligee  should  be  entitled  to  col- 
lect the  principal  sum  with  accrued  interest, 
and  that  the  remaining  bonds  should  be 
surrendered. 

So,  it  was  held  in  Dugan  ▼.  Lewis,  70 
Tex.  246,  12  L.R.A.  93,  23  Am.  St.  Rep. 
332,  14  S.  W.  1024,  that  a  stipulation  in  a 
deed  of  trust  to  secure  notes  and  interest 
coupons,  that,  in  default  of  any  payment, 
the  whole  sum  of  money  secured  should  be- 
28  L.R.A.(N.S.) 


come  due  at  the  lender's  option,  was  to  be 
construed  as  a  penalty,  and  should  not  be 
enforced  except  upon  the  cancelation  of  the 
unearned  interest  notes,  and  that  it  there- 
fore did  not  make  the  contract  usurious.  * 

On  the  other  hand  it  was  said  in  Seymour 
Opera  House  Co.  v.  Thurston,  18  Tex.  Civ. 
App.  417,  45  S.  W.  816:  "Where  the  right 
to  declare  the  debt  due  in  case  of  default 
on  the  part  of  the  maker  of  the  note  is  con- 
tained m  the  contract,  the  time  of  maturity 
should  not  be  reckoned  only  to  the  day  on 
which  the  maturity  was  afterwards  declared, 
as  contended  for  by  appellant,  but  to  the 
day  fixed  in  the  written  contract  in  good 
faith  for  the  maturity,  with  grace  added, 
unless  it  is  waived.  This  rule  may  some- 
times result  in  requiring  the  maker  to  pay 
more  for  the  use  of  money  than  the  rate 
fixed  and  limited  by  law  would  permit,  but  it 
would  be  on  account  of  the  subsequent  de- 
fault of  the  maker,  for  which  the  holder  of 
the  note  ought  not  to  be  held  responsible, 
unless  such  provision  was  made  as  a  device 
to  cover  usury." 

As  to  inclusion  of  days  of  grace  in  com- 
puting interest  as  usury,  see  the  note  to 
Sullins  V.  Farmers'  Exch.  Bank.  10  L.R.A. 
(N.S.)  839. 
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it    cannot     be     usurious.       Stockwell     t. 
Holmes,  33  N.  Y.  53. 

The  identical  question  presented  by  this 
appeal  has  l>een  determined  by  the  supreme 
court  of  Georgia  as  follows  (Savannah  Sav. 
Bank  t.  Logan,  99  Ga.  291,  25  S.  E.  692): 
''Where  a  debt,  including  both  principal 
and  interest,  and  due  by  instalments,  if 
paid  according  to  the  terms  of  the  contract, 
is  free  from  usury,  the  transaction  is  not 
rendered  usurious  by  the  voluntary  pay- 
ment of  the  debt  in  full  before  some  of  the 
instalments  matured,  although  as  a  result 
the  creditor  would  receive  in  the  aggregate 
a  sum  amounting  to  more  than  the  princi- 
pal and  the  maximum  legal  rate  of  inter- 
est." In  reference  to  this  question,  Webb 
says  (§  29) :  "The  test  of  usury  in  a  con- 
tract is  whether  it  would,  if  [fully]  per- 
formed, result  in  securing  a  greater  rate  of 
profit  on  the  subject-matter  than  is  allowed 
by  law," — citing  a  number  of  cases. 

Tested  by  these  principles,  the  defendant 
cannot  be  held  to  have  taken  usury  lor 
either  a  loan  or  a  forbearance.  Lord  Ellen- 
borough  said  in  a  similar  case,  supra:  "The 
defendant's  conduct  may  not  be  liberal  or 
praiseworthy,  but  it  is  not  usury.**  It  is 
not  claimed  that  the  originat  transaction 
when  the  defendant  sold  the  land  to  plain- 
tiff was  usurious,  or  that  defendant  would 
have  received  more  than  6  per  cent  inter- 
est had  the  notes  run  to  maturity.  It  is 
admitted  that  the  defendant  was  not  re- 
quired by  law  to  accept  payment  of  the 
unmatured  notes  before  maturity,  or  to 
surrender  the  mortgage.  If  defendant  had 
a  good  investment,  he  had  the  right  to 
hold  on  to  it,  and,  if  plaintiff  desired  to  be 
released  from  his  lawful  and  binding  con- 
tract to  pay  interest  until  maturity  of  the 
debt,  defendant  had  a  right  to  exact  pay- 
ment of  the  $44  as  compensation  for  such 
release.  Defendant  had  as  much  right  to 
sell  his  solvent  debt  at  a  premium  to  the 
plaintiff  aa  to  anyone  else.  The  defendant 
was  called  upon  to  surrender  a  perfectly 
good  investment,  untainted  with  usury,  and 
not  for  an  extension  of  credit  or  forbear- 
ance on  an  obligation  the  debtor  could  not 
meet.  The  transaction,  as  stated  by  plain- 
tiff, is  the  very  reverse  of  a  loan,  an  exten- 
sion of  credit  or  a  forbearance,  without 
which  there  can  be  no  usury.  It  put  an 
end  to  credit,   instead  of  giving  it. 

There  is  no  case  in  our  Reports  sustain- 
ing the  contention  of  the  plaintiff.  In  Tay- 
loe  v.  Parker,  137  N.  C.  418,  49  S.  E.  921, 
cited  by  plaintiff*,  there  was  a  bonus  of  $35 
|Mud  for  further  extension  of  the  debt.  It 
wss  the  reverse  of  the  transaction  under 
consideration.  We  are  of  opinion  that  his 
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Honor  erred  in  rendering  judgment  against 
defendant. 
Ke  versed. 


NORTH  CAROLINA  SUPRKMB 
COURT. 

J.  H.  HUDSON  et  al. 

V. 

V.  J.  McARTHUR  et  al.,  Impleaded,  etc., 

Appts. 

(152  N.  C.  445,  67  S.  E.  095.) 

Officer  —  failure  to  settle  account  —  lia- 
bility to  sureties. 

1.  Failure  of  county  commissioners  to 
effect  a  proper  settlement  with  a  tax  col- 
lector, and  require  him  to  exhibit  the  neces- 
sary receipts  for  one  term  before  entering 
upon  the  duties  of  a  succeeding  one,  is  not 
the  cause  of  injury  to  persons  signing  his 
bond  for  the  succeeding  term,  through  losses 
occasioned  by  his  embezzlement  during  such 
term  and  afterwards,  so  as  to  give  the  sure- 
ties a  cause  of  action  against  the  commis- 
sioners for  their  negligence. 

Same  —  embezzlement  —  negligence  — 
liability. 

2.  The  failure  of  county  commissioners  to 
effect  a  settlement  with  the  tax  collector, 
and  require  him  to  exhibit  the  necessary 
receipts  for  one  year  before  placing  the 
duplicates  of  the  next  year  in  his  hands,  as 
required  under  penalty  by  statute,  does  not 
render  them  liable  to  the  sureties  on  his 
bond,  who  are  compelled  to  make  good 
money  which  he  collects  and  fails  to  account 
for  under  the  new  duplicates. 

(Brown  and  Walker,  J  J.,  dissent.) 

(May  4,  1010.) 

Note, '^  LidbilUy  of  public  officer  to 
suretiea  of  another  public  dfflcer  for 
loss  sustained  by  them  through  for^ 
nter's  neglect  to  require  proper  set-- 
tlement  of  accounts. 

The  little  authority  disclosed  upon  this 
question  is  in  harmony  with  Hudson  v.  Mc- 
Arthub. 

In  Held  v.  Bagwell,  58  Iowa,  139,  12  N. 
W.  226,  it  was  held  that  the  fact  that  coun- 
tv  supervisors  failed  to  require  one  re- 
elected county  treasurer  to  produce  and  ac- 
count for  the  funds  and  property  in  his 
hands  at  the  expiration  of  his  previous 
term,  and  the  approval  of  his  bond,  in  viola- 
tion of  law,  without  any  accounting  by  him, 
did  not  render  the  commissioners  individ- 
ually liable  to  the  sureties  on  the  treas- 
urer's bond.  Tlie  court  said:  "The  de- 
fendant, as  a  public  officer,  was  charged 
with  the  duty  of  approving  the  bond  of  the 
treasurer.  This  was  a  duty  to  be  dis- 
charged for  the  benefit  of  the  public.  He 
was  required,  in  approving  the  bond,  to  act 
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APPEAL  by  defendants,  V.  J.  McArthur 
et  al.,  from  a  judgment  of  the  Su- 
perior Court  for  Sampson  County  overrul- 
ing as  to  them  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  recover  the 
sum  paid  on  a  certain  surety  bond,  which 
losses  were  alleged  to  have  been  caused  by 
the  negligent  performance  by  them  of  cer- 
tain of  their  duties  as  county  commission- 
ers.   Reversed. 

Statement  by  Manning,  J.: 

The  action  was  originally  brought  by 
J.  H.  Hudson,  "on  behalf  of  himself  and 
all  other  bondsmen  of  A.  W.  Aman,  who 
will  come  in  and  aid  in  the  prosecu- 
tion." Later,  by  an  order  made  at  Feb- 
ruary term,  1908,  Levett  Warren,  J.  H. 
Turlington,  and  C.  H.  Fisher  were  made 
parties  plaintiff,  and  A.  W.  Aman  was  made 
a  party  defendant.  V.  J.  McArthur,  A.  T. 
Herring,  and  George  Highsmith  composed 
the  board  of  commissioners  of  Sampson 
county,  and  George  £.  Butler  was  the  coun- 
ty attorney.  A.  W.  Aman,  the  other  de- 
fendant, was  the  sheriff  of  the  county  and 
acting  treasurer.  The  plaintiffs  were  the 
sureties  on  his  official  bond.  They  alleged 
that  Aman,  while  sheriff,  embezzled  the 
county  funds,  and  each  of  the  plaintiffs  was 
compelled  to  pay  $418.50,  except  J.  H.  Tur- 
lington, who  paid  $94  additional.  The  par- 
ticular breaches  of  duty  by  the  defendant 
commissioners,  for  which  the  plaintiffs  seek 
in  this  action  to  recover  from  them,  as  in- 
dividuals, the  several  sums  paid  by  them  as 


sureties  on  the  sheriff's  bond,  are  thus 
stated  in  the  complaint: 

"(a)  The  plaintiffs  are  informed  and  be- 
lieve, and  upon  such  information  and  be- 
lief aver,  that  the  defendant  commissioners 
negligently  failed  to  require  of  said  A.  W. 
Aman,  sheriff  and  treasurer  as  aforesaid, 
the  settlements  required  by  statute  in 
February,  May,  and  September,  for  the 
years  a.  d.  1905  and  1906,  respectively. 

"(b)  The  plaintiffs  are  informed  and  be- 
lieve, and  upon  such  information  and  belief 
aver,  that  the  said  defendants,  V.  J.  Mc- 
I  Arthur,  A.  T.  Herring,  and  George  High- 
smith,  the  board  of  county  commissioners, 
as  aforesaid,  of  Sampson  county,  were  re- 
quired to  demand  of  the  said  sheriff  and 
treasurer,  A.  W.  Aman,  the  first  Monday 
in  December,  1904,  before  they  allowed  him 
to  re-enter  the  duties  of  his  said  office,  his 
receipts  in  full  for  the  taxes  which  he  had 
collected,  and  which  he  should  have  collect- 
ed, for  Sampson  county  for  previous  years, 
as  set  out  in  Revisal  1905,  §  2812,  and  that 
they  failed  to  do  so,  but,  on  the  contrary, 
allowed  said  A.  W.  Aman,  sheriff  and  treas- 
urer as  aforesaid,  to  re-enter  upon  the 
duties  of  his  said  office,  and  to  renew  his 
said  bond,  before  he  had  produced  before  the 
said  board  the  receipt  in  full  for  taxes 
which  he  had,  or  should  have,  collected. 

"(c)  That  said  A.  W.  Aman,  sheriff  and 
treasurer  as  aforesaid,  failed  to  collect  and 
settle  the  taxes  of  said  county,  placed  in  his 
hands  to  collect,  for  the  year  1905,  or 
produce  his  receipts  for  the  same,  before  he 
received  his  tax  list  from   the  said  board 


for  the  interest  of  the  county  to  the  end 
that  the  public  money  of  the  county  would 
be  secured  to  its  treasury.  He  was  not  re- 
quired to  look  after  the  interest  of  the  sure- 
ties upon  the  bond,  or  to  protect  them  from 
liability  w^iicli  they  might  incur  by  sign- 
ing the  bond  of  an  unfaithful  public  officer. 
H  the  defendant  approved  the  bond  when 
the  treasurer  was  in  default,  he  violated  his 
duty  to  the  public.  The  plaintiff  has  no 
remedy  .against  defendant  for  losses  sus- 
tained by  reason  of  this  violation  of  public 
duty,  for  the  reason  he  violated  no  duty 
he  owed  to  plaintiff.  .  .  .  The  allega- 
tions that  defendant's  act  in  approving  the 
bond  was  done  'wilfully*  and  'maliciously,* 
and  'to  oppress'  plaintiff,  do  not  show  that 
it  was  done  in  tlie  violation  of  a  duty  owed 
by  defendant  to  plaintiff.  In  the  absence 
of  such  an  allegation,  the  plaintiff*s  peti- 
tion fails  to  present  a  cause  of  action 
against  defendant." 

It  has  been  held  in  actions  on  the  bonds 
of  tax  collectors  and  county  treasurers  that 
the  county  commissioners,  as  the  represen- 
tatives of  the  county,  owed  no  duty  to  in- 
form sureties  on  the  bonds  of  the  former 
officers  that  such  officers  were  in  default  at 
the  time  of  the  execution  of  the  bond. 
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Frownfelter  v.  State,  66  Md.  80,  6  Atl.  410; 
Cawley  v.  People,  95  111.  249.  The  ques- 
tion of  the  commissioners'  individual  lia- 
bility, however,  was  not  decided. 

It  has  been  held  that  it  js  not  the  duty 
of  a  county  treasurer  to  examine  the  ac- 
counts of  a  tax  collector,  and  report  to  the 
one  intending  to  become  surety  for  the  lat- 
ter, and  that,  if  he  does  so,  he  is  the  agent 
of  the  surety,  and  tlie  latter  is  not  relieved 
from  liability  by  reason  of  false  answers 
made  in  the  report.  Com.  use  of  Montgom- 
ery Ct.  V.  American  Bonding  &  T.  Co.  205 
Pa.  372,  64  Atl.  1034.  It  is,  however,  im- 
plied in  this  case  that  the  treasurer  would 
be  liable  for  the  damage  caused  to  the  surety 
by  his  false  answers.  The  court  said :  "The 
treasurer  was  not  bound  to  answer  the  ques- 
tions at  all.  When  Godschall  did  under- 
take to  answer  them,  he  was  bound  as  a  man 
of  veracity  to  tell  the  truth;  a  public  offi- 
cer may  not  be  bound  to  give  information 
or  answer  questions,  but  when  as  a  man  he 
voluntarily  does  so,  the  moral  obligation  on 
him  as  a  man  to  tell  the  truth  remains  in 
full  force.  In  his  answers  to  the  questions 
he  did  not  tell  the  truth;  Loper  was  a  de- 
faulter for  every  year  he  had  been  collector." 
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to  collect  the  taxes  for  the  year  1906,  and 
the  said  defendant  board  permitted  said 
Aman  to  receive  and  collect  the  taxes  for 
the  year  1906  for  said  county  before  the 
said  A.  W.  Aman,  sheriff  and  treasurer  as 
aforesaid,  had  settled  tlie  taxes  for  the 
previous  year,  or  had  produced  his  receipts 
for  the  same,  as  provided  by  §  5241  of  the 
Revisal  of  1905  of  North  Carolina;  and  the 
said  board  of  commissioners  and  the  defend- 
ants V.  J.  McArtliur,  A.  T.  Herring,  and 
George  Highsmith  as  members  thereof, 
failed  and  neglected  to  appoint  a  tax  col- 
lector as  provided  for  by  said  §  5241  of  the 
Kevisal  of  1905  of  North  Carolina,  and  per- 
mitted said  A.  W.  Aman  to  receive  the  tax 
list  for  said  Sampson  county  for  the  year 
1906,  and  to  collect  the  taxes  for  said  coun- 
ty for  that  year,  without  requiring  him  to 
perform  his  duties  as  aforesaid,  as  required 
by  law;  and  failed  and  neglected  to  appoint 
a  tax  collector,  as  set  out  above. 

''(7)  That  some  time  prior  to  the  first 
Monday  in  September,  1906,  one  O.  F.  Her- 
ring, on«  of  the  sureties  on  said  Aman's 
bond  with  these  plaintiffs,  warned  the  de- 
fendants V.  J.  McArthur,  A.  T.  Herring, 
and  George  Highsmith,  the  board  of  coun- 
ty commissioners,  through  their  chairman, 
V.  J.  McArthur,  not  to  turn  over  the  tax 
books  for  Sampson  county  for  the  year 
1906  to  said  A.  W.  Aman,  until  a  full  and 
complete  settlement  was  had  by  said  com- 
missioners with  said  defendant,  A.  W. 
Aman,  for  all  arrears  of  taxes;  that  he  had 
heard  that.  A.  W.  Aman  was  financially  em- 
barrassed and  behind  in  his  accounts  with 
the  county,  and  that,  as  one  of  the  bonds- 
men, he  objected  to  the  tax  books  of  said 
county  for  the  year  1906  being  turned  over 
to  said  A.  W.  Aman  before  a  full  settle- 
ment was  had. 

"(8)  That,  notwithstanding  said  warning, 
the  defendant  commissioners  negligently 
failed  to  make  a  proper  or  full  settlement 
with  said  A.  W.  Aman  on  the  first  Monday 
in  September,  1906,  and  carelessly  and  neg- 
ligently, and  contrary  to  their  duty  as  re- 
quired of  them  by  law,  as  the  plaintiffs  are 
informed  and  believe,  and  upon  such  in- 
formation and  belief  aver,  turned  over  the 
tax  books  of  Sampson  county  for  the  year 
1906  to  said  A.  W.  Aman,  sheriff  and  treas- 
urer as  aforesaid,  and  allowed  him  to  col- 
lect said  taxes  without  requiring  of  him  a 
foil  settlement  for  the  taxes  of  the  previ- 
ous year,  and  when  he  was  at  that  time  be- 
hind in  his  accounts  with  the  said  county, 
as  the  plaintiffs  are  informed  and  believe. 
Plaintiffs  allege,  upon  information  and  be- 
lief, that,  at  the  said  meeting  of  the  board 
of  commissioners  of  the  defendants  V.  J. 
McArthur,  A.  T.  Herring,  and  George  High- 
•mith,  the  first  Monday  in  September,  1906, 
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to  settle  with  the  said  A.  W.  Aman,  sher- 
iff and  treasurer  as  aforesaid,  the  said  de- 
fendant commissioners  ascertained  the 
amounts  that  said  A.  W.  Aman  was  behind 
and  was  due  the  county,  and  did  not  re- 
quire him  to  exhibit  the  money  received 
from  the  collection  of  taxes,  but  looked  at 
the  tax  books  in  his  hands  then  uncollected, 
and  received  those  uncollected  tax  receipts 
then  in  said  Aman's  hands,  in  settlement  of 
the  balances  said  Aman  was  then  due  the 
county  as  sheriff  and  treasurer  as  afore- 
said, and  left  those  said  uncollected  tax 
receipts  for  previous  years  in  the  hands  of 
said  A.  W.  Aman,  sheriff  and  treasurer  as 
aforesaid,  and  upon  that  kind  of  alleged 
settlement,  which  the  plaintiffs  say  was 
negligent  and  .careless,  turned  over  to  said 
Aman  for  collection  the  tax  books  for 
Sampson  county  for  the  next  succeeding 
year,  to  wit,  the  year  1906." 

The  defendant  commissioners  and  Butler 
demurred  to  the  complaint  upon  various 
grounds,  and  the  demurrer  was  sustained 
as  to  Butler,  from  which  there  was  no  ap- 
peal. It  was  overruled  as  to  the  commis- 
sioners, and  they  appealed. 

Messrs.  John  D.  Kerr  and  F.  R.  Coop- 
er, for  appellants: 

The  defendants,  in  relation  to  the  acts 
of  omission  alleged  against  them,  were  ju- 
dicial officers,  and  not  liable  except  per- 
haps for  gross  negligence  or  wilful  mis- 
conduct. 

State  V.  Powers,  75  N.  C.  281;  State  v. 
Sneed,  84  N.  C.  816,  Hannon  v.  Grizzard, 
96  N.  C.  293,  2  S.  E.  600;  Board  of  Edu- 
cation V.  Bladen,  113  N.  C.  381,  18  S.  E. 
661;  23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
379;  State  v.  Snuggs,  85  N.  C.  541;  Otis 
V.  Watkins,  9  Cranch,  339,  3  L.  ed.  752; 
Crowell  V.  MTadon,  8  Cranch,  94,  3  L.  ed. 
499. 

An  ordinary  action  for  damages,  on  the 
ground  of  simple  negligence  of  the  board' 
of  commissioners  as  a  corporate  body 
against  the  individual  members,  without 
alleging  individual  acts  of  negligence,  can- 
not be  sustained. 

Bray  v.  Barnard,  109  N.  C.  44,  13  S.  E. 
729;  State  ex  rel.  Hewlett  v.  Nutt,  79  N.  C. 
263;  Bassett  v.  Fish,  75  N.  Y.  314;  Hy- 
draulic Press  Brick  Co.  v.  School  Dist.  79 
Mo.  App.  665;  23  Am.  &  Eng.  Enc.  Law, 
p.  379;    Strong  v.  Campbell,  11  Barb.  135. 

A  breach  of  a  duty  owing  to  the  public, 
even  if  it  resulted  in  injury  to  the  plain- 
tiffs, is  not  sufficient. 

Throop,  Pub.  Off.  §§  708,  725;  State  ex 
rel.  Travellers*  Ins.  Co.  v.  Harris,  89  Ind, 
363,  46  Am.  Rep.  169. 

A  public  officer,  in  approving  the  bond 
of  another  officer,  must  discharge  that  duty 
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for  the  benefit  of  the  public.  He  is  not  re- 
quired to  protect  the  sureties  from  lia- 
bility, and  a  surety  who  suffers  loss  has 
no  remedy  against  such  officer,  for  the  rea- 
son that,  if  the  officer  was  negligent,  he 
violated  a  public  duty,  and  not  a  duty 
owed  to  the  surety. 

Held  V.  Bagwell,  58  Iowa,  139,  12  N.  W. 
226. 

The  acts  of  the  defendant  oflSoers  did  not 
cause  direct,  but  only  consequential,  injury. 

East  River  Gaslight  Co.  v.  Donnelly,  93 
N.  Y.  557. 

Plaintiff,  in  order  to  recover,  must  show 
that  he  had  a  direct  interest  in  the  per- 
formance of  the  duty,  and  that  the  duty 
was  imposed  for  his  benefit. 

Strong  V.  Campbell  and  State  ex  rel. 
Travellers'  Ins.  Co.  v.  Harris,  supra;  Cooley, 
Torts,  394,  note  1;  Shearm.  &  Redf.  Neg. 
174;  Harrington  v.  Ward,  9  Mass.  251. 

If  the  position  of  the  injured  party 
would  have  been  just  the  same  if  the  al- 
leged misconduct  had  not  occurred,  he  has 
no  legal  ground  of  complaint. 

Mechem,  Pub.  Off.  §  680. 

The  rul^  of  nonliability  applies  to  county 
commissioners  in  passing  upon  the  suffi- 
ciency of  a  bond  of  an  officer,  and  upon  the 
question  whether,  by  failing  to  file  a  new 
bond,  he  had  forfeited  his  office. 

People  ex  rel.  De  Fries  v.  Marin  County, 
10  Cal.  346. 

The  commissioners  are  not  responsible 
in  civil  actions,  to  citizens. 

Kinsey  v.  Jones  County  Magistrates,  53 
N.  C.  (8  Jones,  L.)  186;  White  v.  Chowan 
County,  90  N.  C.  440,  47  Am.  Rep.  534; 
Pricliard  v.  Morganton,  126  N.  C.  912,  78 
Am.  St.  Rep.  679,  36  S.  E.  353;  Bell  v. 
Johnson  County,  127  N.  C.  85,  37  S.  E.  136. 

Messrs.  Falson  &  Wright  for  appellees. 

Manning,  J.,  delivered  the  opinion  of  the 
court : 

Passing  the  question  as  to  the  misjoinder 
of  the  parties  plaintiff,  and  the  joinder  of 
defendant  Aman  as  a  party  defendant, — the 
plaintiffs  having  each  a  separate,  and  not 
a  joint,  cause  of  action  against  the  defend- 
ant commissioners,  if  they  have  any  cause 
of  action  at  all,  and  the  cause  of  action 
against  Aman  being  distinct  from,  and  aris- 
ing from,  totally  different  facts  from  that 
alleged  against  the  defendant  commission- 
ers,— we  proceed  to  consider  if  the  com- 
plaint states  facts  sufficient  to  constitute 
a  cause  of  action  in  favor  of  any  one,  or  all, 
of  the  plaintiffs  against  the  defendant  com- 
missioners. The  argument  addressed  to  us 
in  support  of  his  Honor's  ruling  is  rested 
upon  §§  2812,  5241,  5250,  Revisal  1905,— 
that  these  sections  impose  mandatory  du- 
ties upon  the  boards  of  county  commis- 
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sioners,  and  that  defendants  violated  these 
duties  in  the  manner  of  making  the  settle- 
ment   with   Aman,   the   sheriff,   and   these 
violations  of  duty  directly  caused  the  loss 
to   plaintiffs,   to  recover   which   they  have 
brought  this  action  against  the  defendants. 
The  liability  of  the  board  of  commissioners 
for  a  failure  to  comply  in  good  faith  with 
§§  2812,  2813,  Revisal  1905,  is  declared  by 
§  2814,  Revisal  1906,  to  be  "for  all  loss  sus- 
tained in  the  collection  of  taxes,  on  motion 
to  be  made  by  the  solicitor  of  the  district." 
The  evident  purpose  of  the  section  is  to 
further   protect   and   safeguard   the   public 
revenue,  and  to  further  assure  its  honest 
collection  and  application,  by  subjecting  the 
commissioners   to  liability  if  they  fail   to 
require  the  proper  bonds  from  the  collect- 
ing officer,  and  this  is  further  enforced  and 
somewhat  extended  by  §  313,  Revisal  1905, 
which   provides    that   "every   commissioner 
who    approves    an    official    bond    which   he 
knows  to  be,  or  which  by  reasonable  dili- 
gence he  could  have  discovered  to  have  been, 
insufficient   in    the   penal    sum,   or   in    the 
security   thereof,   shall   be   liable   as   if  he 
were  a  surety  thereto,  and  may  be  sued  ac- 
cordingly by  any  person  having  a  cause  of 
action  on  said  bond."    The  bond  of  the  de- 
faulting sheriff  in  the  present  case  was  not 
deficient  either  in  the  penal  sum,  or  in  the 
security  thereof;  the  plaintiffs,  as  his  sure- 
ties, have  made  good  his  default,  and  paid 
the  money  to  the  proper  authorities.     The 
obligation  of  the  bond  has  been  met,  and 
the  bond  has  been  discharged.    This  action 
is  not  on  the  bond.    If  any  one  of  the  de- 
fendants permitted  the  defendant  Aman,  on 
the  first  Monday  of  December,  1902,  or  on 
the  first  Monday  of  December,  1904,  these 
being  the  first  Mondays  in  December  next 
after  his  election,  and  he  being  a  former 
sheriff,  to  give  his  bonds,  or  re-enter  upon 
the  duties  of  his  office,  until  he  had  produced 
before  the  board  the  receipt  in  full  of  every 
such  officer  for  taxes  which  he  had  or  should 
have  collected,  then  such  commissioner,  un- 
der §  3590,  Revisal  1905,  was  guilty  of  a 
misdemeanor,  and  also  liable  to  the  penal- 
ty of  $200  for  each  offense,  "to  be  paid  to 
any  person  who   shall   sue  for  the  same." 
Bray  v.  Barnard,  109   N.  C.  44,   13  S.   E. 
729;   State  ex  rel.  Lee  v.  Dunn,  73  N.  C. 
595.     If   the   defendants   failed    to   require 
such  receipts  on  the  first  Monday  in  Decem- 
ber, 1904,  the  plaintiffs  were  not  endamaj]:ed 
in  the  particulars  alleged,  for  they  only  be- 
came sureties  on  the  bond  then  given,  and 
the    default    of   their   principal,    for   which 
they  allege  they  were  compelled  to  answer 
on   that   bond,   occurred  afterwards  in  his 
failure  to  honestly   account  for  the   taxes 
for  the  fiscal  years  of  1905  and  1906.     So 
that,  if  the  commissioners  failed  to  observe 
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the  requirements  of  §  2812,  Reyisal  1906, 
BQch  failure  did  not  injure  plaintiffs  in  the 
maimer  alleged  by  them,  though  such  fail- 
vre  might  have  subjected  them  to  indict- 
ment, and  to  an  action  for  the  penalty  pre- 
flcribed  by  the   statute. 

Coming     new     to     the    consideration    of 
II  5241,  5250,  Revlsal  1906,  and  the  partic- 
ulan  in  which   it   is  alleged  these  sections 
were  violated  by  the  defendant  commission- 
ers in  their  settlement  September  1,  1906, 
with  Sheriff  Aman,  we  quote  the  pertinent 
proTisions  of  them:     Section  5241  provides: 
*Trowided,  the  sheriff  or  tax  collector  shall 
not  collect  the  taxes  for  any  years  until  he 
shall  hawe  settled  in  full  with  the  state  and 
county  for   the   tajLes  of  the  previous  year 
(if  he    was    sheriff   or  tax  collector),  and 
given  the  bond  required  by  law;  and  if  upon 
examination,     the     commissioners    are    not 
satisfied  with  the  solvency  of  the  surety  to 
said  bonds,  they  may  require  new  bonds  to 
be  given.      Before  receiving  the  tax  dupli- 
cate, he   shall   produce  the  receipts  of  the 
state  and  county,  if  he  was  the  sheriff  or 
tax  collector   for  tht   previous  year,  to  the 
clerk  of  the  board  of  commissioners,  and  in 
the  event   the    sheriff  fails  to  produce  the 
aforesaid  receipts  or  give  the  required  bond, 
the  board  of  commissioners  shall  appoint  a 
tax   collector,    who    shall    give   bond,"   etc. 
And  S  5250,  Revisal  1905,  provides:     "Pro- 
vided, further,  that  it  shall  be  unlawful  for 
any  sheriff  or   tax  collector,  in  accounting 
with  the  board  of  county  commissioners  for 
either  the  state  or  county  taxes,  to  exhibit 
or  present  in   said  county  any  money  not 
actually  derived  from  the  collection  of  tax- 
es, and  any  such  sheriff  or  tax  collector  so 
offending  shall   forfeit   a   penalty   of  $500, 
one  half  of  which  shall  belong  to  any  per- 
son who  shall  sue  for  the  same,  and  the  other 
half  to  the  county  in  which  the'  sheriff  re- 
sides."   It  is  alleged  as  a  fact,  and  the  de- 
murrer suimits  the  fact,  that  the  settlement 
by  the  county  commissioners  with   Sheriff 
Aman  in  September,  1906,  was  not  made  in 
the  manner  directed  by  these  two  sections. 
It  is  contended  that  the  statutes  are  man- 
datory, and  the  acts  of  the  county  commis- 
sioners  were   ministerial,   leaving   in  them 
the  exercise  of  no  discretion,  and  that  the 
delivery  of  the  tax  duplicates  to  the  sheriff 
enabled  him  to  embezzle  the  funds,  to  the 
Injury  of  the  plaintiffs,  and  therefore  the 
defendants   are   liable.     If  we  concede  the 
mandatory  character   of  the   statutes,  and 
the  ministerial  character  of  the  acts  to  be 
done   bj   the   commissioners,   involvinp^  the 
exercise  of  no  discretion,  we  do  not  think 
the  injury  to  plaintiffs  complnined  of  neces- 
mrilr  or  by  direct   connection  follows. 

Tn  StBte  ex   rcl.   Travellers'  Ins.    Co.    v. 
Earrfs.  89  Tnd.    363,   46  Am.  Rep.  169   (in 


which  case  the  doctrine  stated  by  Judge 
Cooley  in  Raynsford  v.  Phelps,  43  Mich. 
342,  38  Am.  Rep.  189,  5  X.  W.  403,  is  dis- 
approved as  not  in  harmony  with  the  weight 
of  authority  and  reason),  the  supreme 'court 
of  Indiana  says:  ''It  is  not  enough  in  any 
case  for  a  plaintiff  who  seeks  to  recover  for 
an  injury  caused  by  the  negligence  of  an- 
other, to  show  simply  injury  and  negli- 
gence; he  must  also  show  that  there  was  a 
breach  of  duty  owing  to  him.  This  general 
rule  applies  with  peculiar  force  to  persons 
who  sue  for  injuries  caused  by  official  mis- 
conduct. It  Js  not  every  person  who  sus- 
tains an  injury  from  the  negligence  of  a 
public  officer  that  can  maintain  an  action 
on  the  officer's  bond.  In  general,  a  public 
officer  is  liable  only  to  the  person  to  whom 
the  particular  duty  is  owing,  and  the  rul- 
ing <}uestion  in  all  cases  of  the  kind  is  as 
to  whether  the  plaintiff  shows  the  breach 
of  a  particular  duty  owing  to  him.  It  is 
not  sufficient  to  show  a  general  public  duty, 
or  a  duty  to  some  other  person  directly  in- 
terested. Judge  Cooley  says:  'But  the 
sheriff  can  only  be  liable  to  the  person  \o 
whom  the  particular  duty  was  owing;  '*the 
party  to  whom  he  is  bound  by  the  duty  of 
his  office."'"  In  Shearman  &  Redfield  on 
Negligence,  3d  ed.  §  174,  it  is  said:  "It  is 
a  general  rule  that,  whenever  an  action  is 
brought  for  a  breach  of  duty  imposed  by 
statute,  the  party  bringing  it  must  show 
that  he  has  an  interest  in  the  performance 
of  the  duty,  and  that  the  duty  was  im- 
posed for  his  benefit."  In  this  connection 
the  same  learned  writers,  at  §  166,  observe: 
"In  speaking  of  the  liability  of  nonjudicial 
public  officers  to  a  civil  action  by  private 
persons,  it  will  be  found  convenient,  if  not 
indeed  necessary  to  a  proper  understand- 
ing of  the  decided  cases,  to  make  a  distinc- 
tion between  those  officers  whose  duties  are 
of  a  general  public  nature, 'and  who  act  for 
the  profit  of  the  public  at  large,  and  that 
other  class  of  officers  who  are  appointed  to 
act,  not  for  the  public  in  general,  but  for 
such  individuals  as  may  have  occasion  to 
employ  them  for  a  specific  fee  paid."  It  is 
clear,  at  least,  that  the  county  commission- 
ers belong  to  the  first  of  the  two  classes, — 
"officers  whose  duties  are  of  a  general  pub- 
lic nature,  and  who  act  for  the  profit  of  the 
public  at  large." 

The  above  authorities  state  the  doctrine 
upon  which  plaintiffs  must  depend  to  main- 
tain this  action  as  strongly  in  their  favor 
as  the  decided  cases  and  text  writers  war- 
rant; but,  even  so  stated,  we  do  not  think 
the  action  can  be  maintained  against  the 
defendant  commissioners.  The  acts  com- 
plained of  were  public  acts,  done  by  the 
commissioners  in  their  corporate  capacity. 
The   clear   purpose   of  these   statutory   re- 
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quirements  was  to  impose  duties  for  the 
benefit  and  protection  of  the  public  revenue, 
to  provide  more  vigilant  measures  for  its 
safety  for  the  public  good  and  benefit. 
They  prescribe  public  duties  to  be  dis- 
charged by  the  commissioners.  The  protec- 
tion of  the  plaintiffs,  as  sureties  upon  the 
sheriff's  bond,  is  clearly  not  within  the  pur- 
view of  the  statutes;  the  taking  of  a  bond 
with  approved  security  was  itself  to  further 
assure  the  public.  To  make  good  the  de- 
fault of  the  sheriff  was  the  express  obliga- 
tion of  the  bond  signed  by  the  plaintiffs; 
it  was  the  guaranty  of  his  honesty  and 
fidelity.  By  the  statutes,  to  enforce  prompt- 
ness, accuracy,  and  completeness  of  settle- 
ments, penalties  are  imposed  both  upon  the 
commissioners  and  the  sheriff.  The  com- 
missioners are  made  liable  also  to  indict- 
ment. These  liabilities  are  imposed  by  ex- 
press statutes.  The  legislature  has  not  yet 
deemed  it  wise  or  proper  to  impose  the  ad- 
ditional liability  upon  the  commissioners 
contended  for  by  plaintiffs,  and,  in  the  ab- 
sence of  express  statutory  enactment^  or  of 
some  well-settled  principle  of  law  constrain- 
ing us  to  so  hold,  we  do  not  think  the 
commissioners  are  liable  to  the  plaintiffs. 
In  addition,  we  do  not  think  the  injury 
suffered  by  plaintiffs,  and  the  loss  sus- 
tained by  them,  was  the  necessary,  di- 
rect, or  immediate  result  of  the  defend- 
ants' acts.  They  do  not  stand  in  the 
relation  of  cause  and  effect;  the  turning 
over  the  tax  books  was  simply  a  condition, 
the  injury  was  a  post  hoCf  but  not  an  ergo 
propter  hoc.  The  direct  and  immediate  and 
only  cause  of  the  loss  sustained  by  plain- 
tiffs was  the  dishonesty  and  embezzlement  of 
the  sheriff,  their  principal,  whose  honesty 
and  fidelity  was  the  express  obligation  of 
their  undertaking.  The  defendant  commis- 
sioners could  have  done  all  they  did,  and  yet 
no  injury  to  the  plaintiffs  resulted;  they 
could  have  observed  the  statutes  to  their 
very  letter,  and  the  loss  to  the  plaintiffs  have 
been  the  same.  The  sheriff  could  have  em- 
bezzled the  county  funds  with  or  without 
a  strict  settlement.  There  is  therefore  no 
causal  connection  between  the  acts  al]e<;ed 
and  the  loss  sustained.  In  addition  to  the 
authorities  cited,  the  following  sustain  the 
conclusion  we  have  reached:  2  Abbott. 
Mun.  Corp.  §§  672,  673;  McConnell  v. 
Dewey,  5  Neb.  385;  School  Dist.  No.  80  v. 
Burress,  2  Neb.  (Unof.)  554,  89  N.  W.  609; 
Mechem,  Pub.  Off.  §§  598.  599;  Hydraulic 
Press  Brick  Co.  v.  School  Dist.  79  Mo.  App. 
665;  Bassett  v.  Fish,  75  N.  Y.  303;  Heeney 
V.  Sprague,  11  R.  I.  456,  23  Am.  Rep.  502- 
1  Sutherland,  Damages,  56 ;  Nelson  County 
V.  Northcote,  6  Dak.  378,  6  L.RA.  230,  43 
N.  W.  897.  In  its  final  analysis,  to  buf 
tain  the  contentions  of  the  plaintiffs  would 
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be  to  make  the  members  of  the  board  of 
county  commissioners  liable  to  the  sureties 
on  the  official  bonds  of  the  sheriffs  and 
other  officers,  whose  performance  of  duty 
they  are  required  by  statutes  to  supervise, 
if  the  commissioners  fail  to  discharge  their 
statutory  duties  in  the  manner  prescribed 
by  law,  and  this  to  be  held  regardless  of 
whether  a  particular  duty  was  owing  to  the 
particular  person  complaining,  and  wheth- 
er there  was  any  causal  connection  between 
the  violation  of  the  statute  and  the  injury 
complained  of.     We  cannot  so  hold. 

In  our  opinion,  the  demurrer  filed  by  the 
defendant  commissioners  should  have  been 
sustained,  and  the  order  of  his  Honor  over* 
ruling  it  is  reversed. 

Brown,  J.,  dissenting: 

In  discussing  this  question  it  must  be 
borne  in  mind  that  every  allegation  of  the 
complaint  is  admitted  in  manner  and  form 
as  stated.  Among  other  allegations  the 
plaintiffs  aver  that  after  they  had  become 
sureties  on  the  official  bonds  of  the  sheriff, 
the  defendants  knowingly  and  illegally  per- 
mitted the  tax  books  to  be  delivered  to  the 
sheriff  in  direct  violation  of  the  statute  of 
the  state.  Revisal  1905,  vol.  2,  §  5241. 
And  plaintiffs  aver  that,  in  addition  to  the 
tax  lists  of  1905,  those  of  1906  were  de- 
livered to  the  sheriff,  while  they  were  his 
bondsmen,  in  violation  of  the  same  law. 
They  further  aver  that  prior  to  September, 
1906,  before  those  lists  had  been  placed  in 
Sheriff  Aman's  hands  for  collection,  the  de- 
fendants were  notified  by  plaintiffs  not  to 
turn  over  the  tax  books  for  the  year  1906 
to  Aman,  until  a  full  settlement  was  had 
by  the  commissioners  with  Aman  for  all  ar- 
rears of  taxes;  that  Aman  was  financially 
embarrassed  and  behind  in  his  accounts  with 
the  county,  and  that  the  bondsmen  objected 
to  the  tax  books  of  the  county  for  the  year 
1906  being  turned  over  before  a  full  settle- 
ment was  had;  that,  notwithstanding  said 
warning,  the  defendant  commissioners  negli- 
gently failed  to  make  a  proper  or  full  set- 
tlement with  Aman  on  the  first  Monday  in 
September,  1906,  and  negligently,  and  con- 
trary to  their  duty  as  required  of  them  by 
law,  delivered  the  tax  books  of  Sampson 
county  for  the  year  1906  to  Aman,  and  al- 
lowed him  to  collect  said  taxes,  without 
requiring  of  him  a  full  settlement  for  the 
taxes  of  the  previous  year,  and  when  he 
was  at  that  time  behind  in  his  accounts 
with  the  said  county.  The  plaintiffs  further 
aver  that,  in  consequence  of  such  violation 
of  law,  they  have  been  compelled  to  pay 
considerable  sums  of  money  recovered  of 
them  by  legal  process  on  said  tax  bonds. 

The  statute  declares  in  express  terms 
that  the  sheriff  shall  not  be  permitted  to 
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collect   the    taxes    for   any   years  until   he 
shall  have  settled  in  full  with  the  state  and 
county  for  the  taxes  of  the  previous  year. 
A  pretended  and  fraudulent  settlement,  such 
as  is  alleged  in  the  complaint  to  have  taken 
place,   will    not    meet    the   demands   of   the 
law.      The    complaint    expressly    charges   a 
wilful  violation   of  the  statute  by  the  de- 
fendants,  and    upon   demurrer  that  fact  is 
admitted.      The  statute  is  mandatory,  and 
expressly   forbids  the  very  act  the  defend- 
ants are  charged  with  committing.     In  my 
opinion  this  intentional  violation  of  a  posi- 
tive statute  forbidding  the  .act  renders  the 
defendants  not  only   liable  to  penalty  and 
indictment,    but    also    to   such   damages   as 
may  be  directly  sustained  by  those  bonds- 
men of  the  sheriff  who  had  previously  as- 
sumed such   obligation  and  must  per  force 
bear  the  loss.     The  board  of  commissioners 
possesses  quasi  judicial,  legislative,  and  ad- 
ministrative powers.     A  wilful  or  negligent 
disregard  of  any  of  their  duties  of  whatever 
character  by  its  members  subjects  the  cul- 
pable individual  to  the  pains  and  penalties 
of  the  statute    (Revisal  1905,  §  3590) ;  but 
personal  liability  for  damages  will  not  gen- 
erally be  incurred  in  the  absence  of  malice, 
unless   the    wrongful   act  be   purely   minis- 
terial   in    its    nature.      The    wrongful    and 
negligent  acts  complained  of  involve  no  ex- 
ercise of  judgment  and  discretion.     Official 
action  is  judicial  only  when  it  is  the  result 
of  judgment  and  discretion.     A  judicial  in- 
quiry   is    one    which    investigates,   declares, 
and  carries  out  existing  law,  and  when  per- 
formed in  good  faith,  however  erroneously 
done,  the  officer  is  immune  so  far  as  legal 
liability    is    concerned.      Official    action    is 
ministerial    when   it   is   the  result  of  per- 
forming a  duty   imposed   by   law,  the  de- 
tails  of   which   are   defined   and   prescribed 
with    such    certainty   that   nothing   is   left 
to    the    judgment     or     discretion     of    the 
officer.     Therefore   a  wilful   violation   of  a 
statute  prohibiting  the  doing  of  an  act  can 
never   be   seriously   regarded  as   a  judicial 
function.    It  is  plain  that,  if  the  allegations 
of  the  complaint  be  true,  the  defendants,  in 
delivering  the  tax  lists  to  the  sheriff,  were 
not   performing   a    quasi   judicial   function, 
and  cannot  be  clothed  with  the  immunity  of 
a  judicial  officer.     They  were  given  no  dis- 
cretion in   the  matter,  but  were  expressly 
forbidden  by  the  statute  to  turn  over  the 
lists,  unless  the  sheriff  had  settled  in  full 
for  the  previous  year. 

It  is  alleged  that  the  defendants  in  per- 
forming this  purely  ministerial  duty  were 
guilty  of  gross  negligence  and  violation  of 
Uiw.  A  ministerial  officer  is  not  liable  for 
performing  a  duty  imposed  by  statute,  if 
done  with  due  care.  But  he  is  answerable 
2^  L.R.A.(N.S.) 


in  damages  for  nonfeasance,  misfeasance,  or 
malfeasance.  He  is  liable  in  a  civil  action 
for  a  failure  or  refusal  to  perform  his  duty, 
as  well  as  for  its  negligent  or  illegal  per- 
formance. Ferguson  v.  KinnouII,  9  Clark  & 
F.  251;  Brasyer  v.  MacLean,  L.  R.  6  P.  C. 
398;  Dow  v.  Humbert,  91  U.  S.  294,  23  L. 
ed.  368;  Throop,  Pub.  Off.  §  726;  Mechem, 
Pub.  Off.   §   664,  and  cases  cited  in  notes. 

A  public  official  owes  to  every  individual 
the  duty  of  performing  his  official  acts  with 
reasonable  care,  and  he  is  consequently  lia- 
ble to  any  individual*  having  a  special  and 
direct  interest,  who  is  injured  in  person 
or  in  property  by  reason  of  his  negligence 
in  performing  a  ministerial  act.  This  sub- 
ject is  discussed  elaborately  by  Judge  Cooley 
in  Raynsford  v.  Phelps,  43  Mich.  342,  38 
Am.  Rep.  189,  5  N.  W.  403,  who  says:  "It 
is  immaterial  that  the  duty  is  one  primarily 
imposed  on  public  grounds,  and  therefore 
primarily  a  duty  owing  to  the  public;  the 
right  of  action  springs  from  the  fact  that 
the  private  individual  receives  a  special  and 
peculiar  injury  from  the  neglect  in  per- 
formance, which  it  was  in  part  the  purpose 
of  the  law  to  protect  him  against.  It  is 
also  immaterial  that  a  failure  in  perform- 
ance is  made  by  the  law  a  penal  offense." 
This  principle  was  settled  in  Great  Britain 
as  far  back  as  the  reports  of  Blackstone 
(Rowning  v.  Goodcliild,  2  W.  Bl.  906), 
wherein  it  is  held  that  a  public  officer  charged 
with  ministerial  duties  to  perform,  in  which 
a  private  individual  has  a  special  interest, 
is  liable  to  such  individual  for  any  injury 
sustained  by  him  in  consequence  of  the  fail- 
ure to  perform  such  duties.  This  decision 
has  been  approved  in  this  country  in  the 
case  cited  from  Michigan.  Teall  v.  Fel- 
ton,  1  N.  Y.  537,  49  Am.  Dec.  352,  Id.  12 
How.  284,  13  L.  ed.  990;  Lincoln  v.  Hap- 
good,  11  Mass.  350;  Hayes  v.  Porter,  22  Me. 
371;  Jeffries  v.  Ankeny,  11  Ohio,  372; 
Brown  v.  T^ester,  21  Miss.  392.  The  princi- 
ple is  undoubtedly  sound,  and  is  not  un- 
familiar learning  in  this  state.  With  us 
it  has  long  been  held  that  a  ministerial 
officer  is  personally  liable  for  the  nonper- 
formance of  every  duty  prescribed  by  stat- 
ute, to  the  party  injured,  and  to  the  extent 
of  the  damage  received,  and  he  is  also  liable 
criminally  to  the  public.  Dunn  v.  Stone,  4 
N.  C.  (2  Car.  Law  Repos.  .261);  Hathaway 
V.  Hinton,  46  N.  C.  (1  Jones,  L.)  247;  Holt  v. 
McLean,  75  N.  C.  347;  Moretz  v.  Ray,  75 
N.  C.  170. 

The  plaintiffs  in  this  case  had  assumed 
heavy  obligations  for  the  sheriff  on  his  offi- 
cial bonds,  and  had   a  direct  and  personal, 
interest  that  those  officials  to  whom  he  was, 
directly    accountable    should    obey   the   law 
prescribed  /or  the  protection  of  sureties,  as 
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well  as  the  public  generally.  The  defend- 
ants were  vested  in  this  matter  with  no 
discretionary  powers^  They  acted  in  de- 
fiance of  the  law,  and  disobeyed  the  express 
words  of  the  statute  by  placing  the  tax 
lists  in  his  hands  when  the  sheriff  had  not 
fully  settled  the  taxes  for  the  previous  year. 
But  it  is  said  that,  although  the  defend- 
ants may  have  committed  a  tort  in  violat- 
ing the  statute,  it  is  not  the  proximate 
cause  of  plaintiffs'  loss.  It  is  generally 
held  that  the  proximate  cause  of  an  injury 
is  one  that  produces*  the  result,  and  with- 
out which  it  would  not  occur,  and  one  from 
which  any  man  of  ordinary  prudence  could 
foresee  that  such  result  was  probable  under 
all  of  the  facts  as  they  existed.  This  is  the 
idea  so  well  expressed  by  Mr.  Justice  Hoke 
in  the  often  cited  case  of  Ramsbottom  v. 
Atlantic  Coast  Line  R.  Co.  138  N.  C.  41, 
60  S.  E.  448,  in  support  of  which  he  cites 
recognized  authority.  Tested  by  this  defi- 
nition it  is  apparent  that  the  wrongful 
act  of  the  defendants  was  the  proximate 
cause  of  plaintiffs'  loss. 

(1)  If  the  defendants  had  obeyed  the 
statute  and  refused  to  deliver  the  tax  lists 
of  1906  to  the  sheriff,  unless  he  settled  in 
full  with  money  collected  from  taxes  for 
the  year  1905,  it  is  impossible  that  the 
sheriff  could  have  embezzled  the  taxes  for 
1906.  That  is  a  self-evident  proposition, 
and  need  not  be  discussed. 

(2)  A  man  of  ordinary  prudence  could 
easily  foresee  that  such  result  was  probable 
under  all  the  facts  as  they  existed.  As  al- 
leged in  the  complaint,  the  defendants  had 
been  notified  by  the  sherifTs  bondsmen  that 
the  sheriff  was  a  defaulter,  and  had  em- 
bezzled the  tax  money  of  1905r  and  they 
were  notified  not  to  place  the  lists  of  1906 
in  his  hands  until  the  law  was  complied 
with  and  a  full  and  complete  settlement 
made  for  the  previous  year.  A  person  of 
ordinary  prudence,  haVing  the  knowledge  of 
the  defendants,  could  easily  foresee  that  if 
the  sheriff  had  embezzled  the  taxes  for  1905, 
he  would  probably  embezzle  those  of  1906. 
Suppose  a  merchant  forbids  his  bookkeeper 
to  send  money  to  the  bank  by  a  certain 
messenger  because  he  suspect  his  honesty, 
the  bookkeeper  violates  instructions,  and 
the  messenger  embezzles  the  money,  is  not 
the  disobedience  of  the  bookkeeper  the  di- 
rect or  proximate  cause  of  the  merchant's 
loss,  and  can  it  be  maintained  that  the 
bookkeeper  -would  not  be  liable  in  conse- 
quence of  his  act? 

I  am  of  opinion  that  the  duty  imposed  by 
the  statute  was  mandatory;  that  a  viola- 
tion of 'it  was  necessarily  a  ministerial  act; 
that  it  was  the  proximate  cause  of  plain- 
tiffs' loss;  and  that  they  had  such  direct 
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interest  that  they  can  maintain  an  action 
for  the  culpable  negligence  of  defendants. 
I  1^  authorized  to  state  that  Mr.  Justice 
Walker  concurs  in  this  opinion. 


SOUTH  DAKOTA  SUPREME  COURT. 

TOWN  OF  COLTON,  Respt., 

V. 

SOUTH  DAKOTA  CENTRAL  LAND  COM- 
PANY et  al.,  Appts. 

(—  S.  D.  — ,  126  N.  W.  607.) 

Municipal  corporation  —  nuisance  — 
cattle  yards  —  right  to  prohibit. 

A  municipal  corporation  having  authority 
to  declare  what  shall  constitute  a  nuisance, 
and  abate  the  same,  may  preven^^  the  main- 
tenance of  ordinary  railway  cattle  yards  in 
its  residence  district. 

(April  5,  1910.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Minnehaha 
County  in  plaintiff^s  favor  in  a  suit  to  en- 
join the  maintenance  of  certain  stock  yards 
which  were  alleged  to  constitute  a  nui- 
sance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  F.  Riemer,  with  Mr.  S.  H. 
Wright,  for  appellants: 

Nothing  can  be  made  a  public  nuisance 
by  the  declaration  of  a  municipal  ordinance 
that  it  is  a  public  nuisance,  if  it  is  not  so 
in  fact. 

Boyd  V.  Frankfort,  117  Ky.  199,  111  Am. 
St.  Rep.  240,  77  S.  W.  669;  Laugel  v.  Bush- 
nell,  197  111.  20,  68  L.R.A.  266,  63  N.  E. 
1088. 

The  term  police  power  is  not  so  broad 
and  extensive  that  a  state  or  a  municipality 
has  authority  to  declare  that  a  thing  con- 

Note,  '^Potcer  of  municipal  corporation 
to  prevent  stock  yards  within  city 
limits. 

A  careful  search  discloses  ^but  scant  au- 
thority on  this  question,  no  other  case  hav- 
ing been  found  directly  presenting  the  point 
as  to  whether  the  power  ordinarily  vested 
in  municipal  corporations  of  declaring  what 
shall  constitute  a  nuisance,  and  abating  the 
same,  will  authorize  the  municipality  to 
prohibit  stock  yards  within  its  limits,  re- 
gardless of  the  condition  in  which  they  are 
kept.  In  the  reported  case  the  court  con- 
sidered that  the  trustees  of  the  town,  in  an- 
ticipating the  annoying  and  injurious  ef- 
fecU  ordinarily  produced  by  such  yards, 
and  passing  an  ordinance  against  them,  were 
well  within  their  statutory  power  to  declare 
and  abate  nuisance. 

In  the  case  of  Burlington  ▼.  Stockwell,  5 
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ititntea  a  public  nuisance  which  is  not  such 
in  fact. 

Yates  V.  Milwaukee,  10  Wall.  497,  19  L. 
ed.  984;  Denver  v.  Mullen,  7  Colo.  345,  3 
Pac  693;  Grossman  v.  Oakland,  30  Or.  478, 
36  LJtA.  593,  60  Am.  St.  Rep.  832,  41  Pac. 
5;  Ex  parte  Robinson,  30  Tex.  App.  493,  17 
S.  W.  1057;  Boyd  ▼.  Frankfort,  supra;  Car- 
thage ▼.  Munsell,  203  111.  474,  67  N.  E.  831; 
SUte  V.  Mott,  61  Md.  297,  48  Am.  Rep.  105. 

Messrs.  Bates  A  Parliman  and  J.  E. 
McMahon,  for  respondent: 

The  state,  in  the  valid  exercise  of  the 
police  power,  has  the  right  to  define  a  nui- 
sance, and  adopt  such  measures  as  may  be 
necessary  to  prevent,  remove,  and  abate 
any  public  nuisance;  and  can  also  authorize 
and  empower  the  proper  authorities  of  any 
town  or  city  to  do  the  same. 

DUl.  Mun.  Corp.  4th  ed.  §  379;  Abbott, 
Mun.  Corp.  §§  126,  137,  138;  McQuillin, 
Hun.  Ord.  §§  422,  et  seq.;  Tiedeman,  Pol. 
Power,  §§  122,  et  seq.;  Soon  Hing  v.  Crow- 
ley, 113  U.  S.  703,  28  L.  ed.  1145.  5  Sup. 
Ct.  Rep.  730;  Northwestern  Fertilizing  Co. 
V.  Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036; 
Slaughter-House  Cases,  16  Wall.  36,  21  L. 
ed.  394;  State  ex  rel.  Cedar  Rapids  v.  Hoi- 
comb,  68  Iowa,  107,  56  Am.  Rep.  853,  26 
N.  W.  33;  Rochester  v.  West,  164  N.  Y.  510, 
53  L.RJ^.  548,  79  Am.  St.  Rep.  659,  58  N.  E. 
673;  Darlington  v.  Ward,  48  S.  C.  570,  38 
LJl-A.  326,  26  S.  E.  906;  State  v.  Hord,  122 
N.  C.  1092,  65  Am.  St.  Rep.  743,  29  S.  E. 
952;  Newton  v.  Joyce,  166  Mass.  83,  55 
Am.  St.  Rep.  385,  44  N.  E.  116;  Chicago  v. 
Stratton,  162  111.  494,  35  L.R.A.  84,  53  Am. 
St.  Rep.  325,  44  N.  E.  853;  Portland  v. 
Meyer,  32  Or.  368,  67  Am.  St.  Rep.  638,  52 
Pac.  21;  Com.  v.  Alger,  7  Cush.  53;  Ross  v. 
Butler,  19  N.  J.  Eq.  294,  97  Am.  Dec.  654; 
Meigs  V.  Lister,  23  N.  J.  Eq.  199;  Harmon 
V.  Chicago,  110  111.  400,  51  Am.  Rep.  698; 
Thorpe  v.  Rutland  &  B.  R,  Co.  27  Vt.  149, 
62  Am.  Dec.  625. 

Under  the  exercise  of  the  police  power, 
cities  or  towns  may  pass  ordinances  either 
prohibiting  entirely,  or  limiting  to  certain 
districts,  the  carrying  on  of  certain  lines  of 


business,  and  erection  of  certain  classes  of 
buifdings. 

Re  Linehan,  72  Cal.  114,  13  Pac.  170;  Re 
Hang  Kie,  69  Cal.  149,  10  Pac.  327;  Cronin 
V.  People,  82  N.  Y.  318,  37  Am.  Rep.  564; 
St.  Louis  V.  Fischer,  167  Mo.  654,  64  L.R.A. 
679,  99  Am.  St.  Rep.  614,  67  S.  W.  872; 
St.  Louis  V.  Russell,  116  Mo.  248,  20  L.R.A. 
721,  22  S.  W.  470;  Chicago  v.  Stratton, 
supra;  Re  Rolfs,  30  Kan.  758,  1  Pac.  523; 
McKnight  v.  Toronto,  3  Ont.  Rep.  284. 

Haney,  J.,  delivered  the  opinion  of  the 
court : 

In  this  action  the  decision  of  the  learned 
circuit  court  was  substantially  as  follows: 

(1)  That  plaintiff  is,  and  at  all  of  the 
times  herein  mentioned  was,  a  municipal 
corporation  organized  and  existing  as  an 
incorporated  town  under  and  by  virtue  of 
the  laws  of  the  s^te  of  South  Dakota. 

(2)  That  the  defendants  South  Dakota 
Central  Land  Company  and  South  Dakota 
Central  Railway  Company  and  the  Farmers' 
Elevator  Company  of  Colton  each  is,  and  at 
all  of  the  times  herein  mentioned  was,  a 
corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
South  Dakota. 

(3)  That  on  January  15,  1907,  the  board 
of  trustees  of  said  town  established  an  or- 
dinance containing  these  provisions: 

"Section  1.  It  shall  be  unlawful  for  any 
person,  persons,  firm,  or  corporation  to  keep 
or  maintain  within  the  district  hereinafter 
described,  in  the  town  of  Colton,  any  pen, 
building,  yard,  shed,  or  inclosure  wherein 
any  cattle,  sheep,  or  swine  are  collected, 
kept,  or  fed,  by  the  owner,  lessee,  or  occu- 
pant of  any  property  therein. 

"Sec.  2.  It  shall  be  unlawful  for  any  per- 
son, persons,  firm,  or  corporation  to  collect, 
keep,  or  feed  any  cattle,  sheep,  or  swine 
within  any  pen,  building,  yard,  shed,  or  in- 
closure within  said  district. 

"Sec.  3.  Said  district  shall  comprise  all 
that  part  of  the  town  of  Colton  within  the 
following  boundaries,  to  wit:  Bounded  on 
the  east  by  a  line  780  feet  east  of  Iowa 


Kan.  App.  569,  47   Pac.  988,  an  ordinance 
passed  by  the  city  authorities  defining  as  a 
punishable  nuisance  the  keeping  of  any  yard 
or  pen  for  cattle,  swine,  or  other  animals, 
in  such  a  maner  as  to  become  offensive  to 
any  person  residing  in  the  vicinity,  or  annoy- 
ing to  the  public,  was  held  a  valid  ennctment 
under  a  legislative  grant  of  power  to  the  city 
"to  prevent   and    remove   nuisances/'     The 
contention  that  the  city  had  no  power  to  en- 
act the  ordinance  in  question  was  based  upon 
the  Uct  that  while  cities  of  both  the  first 
ind  second  clas»  were  granted  the  right  to 
prevent  and  remove  nuisances,  only  those  of 
the  Unt  class   (Burlington  being  of  the  sec- 
ond elasg)    were    allowed  to  regulate  stock 
SS  LR.A-(KJS.) 


yards.  Upon  this  point  the  court  said: 
^The  legal  principle  claimed  will  be  admit- 
ted, but  the  application  is  not  correct.  Un- 
der these  statutes,  a  city  of  either  the  first 
or  second  class  has  the  power  to  prevent  and 
remove  nuisances.  This  will  include  every- 
thing that  comes  within  the  legal  definition 
of  a  public  nuisance.  A  city  of  the  first 
class  also  has  the  power  to  suppress  hogpens 
or  to  regulate  them,  although  they  may  not 
be  legally  a  nuisance.  A  city  of  the  second 
class  has  no  such  power."  This  view,  while 
opposed  to  the  holding  in  Colton  v.  South 
Dakota  Central  Land  Co.,  would  probably 
be  considered  as  binding  only  where  there 
were  such  statutes  as  in  the  Burlington  Case. 
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avenue,  on  the  south  by  a  line  158  feet 
south  of  Sixth  street,  on  the  west  by  a  line 
450  feet  west  of  Glenn  avenue,  and  on  the 
north  by  a  line  680  feet  north  of  First 
street. 

"Sec.  4.  Any  person,  persons,  firm,  or  cor- 
poration violating  any  of  the  provisions  of 
this  ordinance  shall,  upon  conviction  there- 
of, be  fined  in  a  sum  not  to  exceed  fifty 
dollars  ($50),  and  each  and  every  day  that 
any  such  pens,  buildings,  yards,  sheds,  or 
inclosures  shall  be  kept  or  maintained,  or 
that  any  cattle,  sheep,  or  swine  shall  be 
collected,  kept,  or  fed  therein,  within  said 
district,  shall  be  deemed  a  separate  and  dis- 
tinct ofi'ense. 

"Sec.  5.  The  keeping  or  maintenance  with- 
in the  district  aforesaid,  of  any  such  pens, 
buildings,  yards,  sheds,  or  inclosures,  or  the 
collecting,  keeping,  or  feeding  of  any  cattle, 
sheep,  or  swine  therein,  shall  constitute,  and 
is  hereby  declared,  to  be  a  nuisance." 

(4)  That  prior  to  January  15,  1907,  the 
said  defendants  South  Dakota  Central  Land 
Company  and  South  Dakota  Central  Rail- 
way Company  located,  built,  and  erected  on 
land  belonging  to  said  South  Dakota  Cen- 
tral- Land  Company,  and  adjacent  to  the 
railroad  tracks  of  the  defendant  South  Da- 
kota Central  Railway  Company,  certain 
pens,  yards,  buildings,  and  sheds,  at  the 
corner  of  Sherman  avenue  and  Sixth  street, 
within  said  town  of  Colton,  for  general 
stock-yard  purposes,  and  for  the  purpose  of 
collecting,  keeping,  and  feeding  cattle,  sheep, 
and  swine  therein  by  the  patrons  of  said 
defendant  South  Dakota  Central  Railway 
Company,  and  all  persons  who  desired  to 
ship  stock  over  said  defendant's  railroad, 
which  said  pens,  buildings,  yards,  and  sheds 
are  located  within  the  said  town  of  Colton 
and  within  the  district  or  territory  de- 
scribed in  §  3  of  said  ordinance  set  out  in 
finding  No.  3;  and  that,  ever  since  the 
building  and  erection  of  said  pens,  build- 
ings, yards,  and  sheds,  and  until  the  com- 
mencement of  this  action,  the  said  defend- 
ants South  Dakota  Central  Land  Company 
and  South  Dakota  Central  Railway  Com- 
pany kept  and  maintained  said  pens,  yards, 
buildings,  and  sheds  for  the  purposes  afore- 
said. 

(5)  That  after  the  passage  of  said  ordi- 
nance, and  until  the  commencement  of  this 
action,  the  defendants  Farmers'  Elevator 
Company  of  Colton,  L.  L.  Willard,  John  C. 
Smith,  and  various  other  persons,  used  and 
occupied  said  pens,  buildings,  yards,  and 
sheds,  and  collected,  kept,  and  fed  cattle 
and  swine  within  the  same,  with  the  full 
knowledge  and  consent  of  the  said  defend- 
ants South  Dakota  Central  I^nd  Company 
and  South  Dakota  Central  Railway  Com- 
pany. 
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(6)  That  the  said  defendants  South  Da- 
kota Central  Land  Company  and  South 
Dakota  Central  Railway  Company  intend 
to  keep  and  maintain  said  pens,  buildings, 
yards,  and  sheds  for  general  stock -yard  pur- 
poses in  connection  with  the  business  of 
the  said  South  Dakota  Central  Railway 
Company,  and  wherein  cattle,  sheep,  and 
swine  are  to  be  collected,  kept,  and  fed  by 
the  patrons  of  said  South  Dakota  Central 
Railway  Company  and  by  persons  who  de- 
sire to  ship  cattle,  sheep,  and  swine  over 
its  railroad. 

(7)  That  said  pens,  buildings,  yards,  and 
sheds  are  located  within  from  450  to  600 
feet  of  the  principal  business  portion  of  said 
town  of  Colton,  and  are  located  about  180 
feet  from  the  nearest  residence  in  said 
town.  From  the  foregoing  findings  of  fact, 
the  court  now  makes  and  finds  the  follow- 
ing conclusions  of  law:  (1)  That  the  keep- 
ing and  maintenance  of  said  pens,  buildings, 
yards,  and  sheds  by  the  said  defendants 
South  Dakota  Central  Land  Company  and 
South  Dakota  Central  Railway  Company, 
for  the  purposes  set  out  in  the  fourth  and 
fifth  findings  of  fact,  constitutes  and  is  a 
public  nuisance.  (2)  That  the  collecting, 
keeping,  and  feeding  of  cattle,  sheep,  and 
swine  in  said  pens,  buildings,  yards,  and 
sheds,  as  set  forth  in  the  foregoing  findings 
of  fact,  constitutes  and  is  a  public  nui- 
sance. (3)  That  the  plaintiff  is  entitled  to 
a  judgment  against  the  defendants  South 
Dakota  Central  Land  Company  and  South 
Dakota  Central  Railway  Company,  perpetu- 
ally enjoining  said  defendants  from  keep- 
ing, maintaining,  using,  or  permitting  to 
be  used  the  said  pens,  buildings,  yards,  and 
sheds  for  the  collecting,  keeping,  or  feeding 
of  cattle,  sheep,  or  swine  therein,  and  for 
costs. 

The  only  question,  if  any,  properly  pre- 
sented by  the  record,  is  whether  an  incor- 
porated town  is  authorized  to  prohibit  the 
erection  and  maintaining  of  such  cattle, 
sheep,  and  swine  pens  as  are  described  in 
the  circuit  court  decision,  within  the  de- 
fined district,  regardless  of  the  condition 
in  which  such  pens  may  be  maintained;  in 
other  words,  whether  the  ordinary  railway 
cattle  yard  in  an  incorporated  town  is  prima 
facie  a  nuisance  when  located  in  the  resi- 
dence district.  Among  the  powers  expressly 
conferred  by  the  statute  upon  the  board  of 
trustees  of  an  incorporated  town  are  these: 
"To  declare  what  shall  constitute  a  nui- 
sance, and  to  prevent,  abate,  and  remove 
the  same,  and  take  such  other  measures  for 
the  preservation  of  the  public  health  as 
they  shall  deem  necessary."  Rev.  Pol.  Code, 
§  1438.  Where  a  municipal  corporation  is 
thus  clothed  with  express  power  to  declare 
what  shall  constitute  a  nuisance,  its  deci- 
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sion^  if  reviewable  by  the  courts,  should  be 
sustained,  unless  palpably  unreasonable.    As 
applicable  to  this  action,  a  nuisance  consists 
in  unlawfully  doing  an  act,  or  omitting  to 
perform    a    duty,    which    act    or    omission 
either    annoys,    injures^    or    endangers    the 
comfort,  repose,  health,  or  safety  of  others. 
A  public  nuisance  is  one  which  affects  at 
the  same  time  any  considerable  number  of 
persons,   although    the    extent   of   the   nui- 
sance or  injury  inflicted  upon  the  individuals 
may  be  unequal.     Rev.  Civ.  Code,  §§  2393, 
2394.     Within    the    broad  grant   of   power 
conferred  by  the  statute,  the  trustees  of  tlie 
plaintiff  town  were  entitled  and  required  to 
exercise  a  sound  and  sane  discretion;  to  be 
gfiided  by  their  knowledge  and  experience 
as  men;  to  consider  the  condition  in  which 
railway   stock   pens   or   yards   usually   are 
maintained;  to  anticipate  the  annoying,  in- 
jurious,   and    dangerous    effects    ordinarily 
produced   by   such   places;    to   consider   the 
rights  of  all  concerned;    and  to  determine 
whether,  in  the  usual  course  of  affairs,  such 
pens  or  yards  would  constitute  a  nuisance 
if  located  within  the  district  defined  by  the 
ordinance.     It  should  be  presumed  that  this 
important  duty  was  properly  and  faithfully 
performed.     The  phrase  ''nuisance  per  8e" 
is  misleading.     It  often  has  been  inappro- 
priateiy      employed.        Strictly      speaking, 
no    act    or    omission     is    a    nuisance     re- 
gardless   of    surrounding    conditions.      No 
one  can   create   a     nuisance     in     the     ab- 
sence of  someone  affected  by  the  former's 
act      or      omission.        A      slaughterhouse 
that  would  annoy  no  one  if  situated  in  an 
uninhabited  gulch  might  be  an  intolerable 
menace  to  health  when  located  in  the  resi- 
dence sections  of  a  city  or  town.     The  cir- 
cumstances may  be  such  as  to  render  the 
most  exquisite  music  both  annoying  and  in- 
jurious.    "Since  there  must  be  some  place 
where  every  lawful  business  or  erection  may 
be  lawfully  located  or  carried  on,  the  better 
rule  would  seem  to  be  that  a  lawful  busi- 
ness or  erection  is  never  a  nuisance  per  se, 
but   may  become  a  nuisance  by  reason  of 
extraneouB  circumstances,  such  as  being  lo- 
cated  in   an   inappropriate  place,  or  being 
conducted  or  kept  in  an  improper  manner. 
It  may  be  said,  however,  that  some  Ipwful 
businesses    and    erections    are    prima    facie 
nuisances  in  certain  localities."    21  Am.  & 
£og.  £nc.  Law,  2d  ed.  p.  684.    The  business 
of  keeping,  feeding,  shipping,  and  dealing  in 
oitiie,  sheep,  and  swine  is  in  itself  entirely 
legitimate.     It  required  such  pens  or  yards 
ia  are  described    in   the  circuit  court  deci- 
«on.    It  involves  substantial  property  rights 
which  should    not    be    capriciously   ignored. 
Ser$rthelesB,  as  everyone  "must  so  use  his 
own  Tigbts    as    not    to    infringe   upon    the 
rigbf*  of  others*'    (Rcv-  Civ.  Code,  §  2413),  1 


and  as  the  business  in  question  is  one 
which  as  usually  conducted  causes  a  large 
amount  of  manure,  offal,  garbage,  and  other 
offensive  substances  to  accumulate  where  it 
is  conducted,  and  causes  noxious,  annoying, 
and  injurious  smells  which  taint  the  atmos- 
phere in  the  vicinity  where  it  is  carried  on, 
to  the  annoyance,  injury,  and  discomfort  of 
persons  residing  or  transacting  business  in 
the  neighborhood  of  its  location,  this  court  * 
cannot  say  that  an  ordinance  which  excludes 
such  business  from  defined  districts,  instead 
of  attempting  to  preserve  the  public  health 
by  regulation  within  such  districts,  is  so 
clearly  unreasonable  as  to  demand  its  an- 
nulment; on  the  contrary,  the  inappropri- 
ateness  of  an  urban  residence  district  as  a 
location  for  an  ordinary  railway  stock  yard 
is  too  apparent  for  argument.  No  function 
of  civil  government  is  more  deserving  of 
serious  consideration  than  is  the  conserva- 
tion of  the  public  health.  The  subject  of 
sanitation  in  cities  and  towns  is  evervwhere 
receiving  earnest  and  thoughtful  attention. 
Pure  air  and  pure  water  are  coming  to  be 
universally  recognized  as  matters  of  para- 
mount importance, — matters  to  which  the 
selfishness  of  commerce  should  be  compelled 
to  make  reasonable  concessions. 

So  we  conclude  that  the  ordinance  in- 
volved is  not  invalid,  and  that  the  judgment 
of  the  Circuit  Court  should  be  aflirmed. 


WEST    VIRGIXIA    SUPREME    COURT 
OF  APPEALS. 

JOHN  M.  G.  BROWN,  Appt, 

V. 

ROBERT  L.  BROWN  et  al. 
(—  W.  Va.  — ,  67  S.  E.  596.) 

Partition  —  right  to  —  remainderman. 

One  of  several  remaindermen  in  land  after 
a  life  estate  cannot  have  partition  during 
the  continuance  of  the  life  estate,  even 
though  he  has  acquired  that  life  estate^  un- 
less he  waives  that  life  estate. 

(March    15,    1910.) 

Headnote  by  Bbannon,  J. 

Note  ^  Right    to    partition    among    re- 
ntaindermen  pending  life  estate. 

In  absence  of  statute. 

In  the  absence  of  statutory  provisions  au- 
thorizing it,  remaindermen  cannot  maintain 
an  action  for  the  partition  of  land  during 
the  existence  of  the  life  estate,  when  the  life 
estate  extends  to  all  the  premises  involved. 
Culver  V.  Culver,  2  Root,  278 ;  Berry  v.  Lew- 
is, 118  Ky.  652,  82  S.  W.  252,  84  S.  W.  526; 
Savage  v.  Savage,  19  Or.  112,  20  Am.  St. 
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APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  court  for  Monongalia  County  in. 
defendants'  favor  in  a  suit  to  compel  par- 
tition of  certain  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moreland,  Moreland,  A  Guy 
and  Cox  A  Baker  for  appellant. 

Messrs.  Donley  A  Hatfield,  for  appel- 
lees: 

A  remainderman  cannot  maintain  a  suit 
for  partition  until  the  expiration  of  the  life 
or  other  precedent  estate  upon  which  the 
estate  in  remainder  is  supported,  unless  the 
life  tenant  or  other  exclusive  occupying  ten- 
ant appears  and  consents  to  the  partition. 

Bice  -v.  Nixon,  34  W.  Va.  107,  11  S.  E. 
1004;  Merritt  v.  Hughes,  36  W.  Va.  356, 
15  S.  £.  66;  Seibel  ▼.  Rapp,  85  Va.  28,  6 
S.  E.  478. 

Brannon,  J.,  delivered  the  opinion  of 
the  court: 

John  J.  Brown  died  in  August,  1905,  hav- 
ing made  a  will  by  which  he  devised  real 
estate  in  the  city  of  Morgantown  to  his 
wife,  Mary  Ellen  Brown,  during  her  lije, 
with  remainder  to  his  children,  John  M.  G. 
Brown,  Robert  L.  Brown,  Margaret  A. 
Stoetzer,  and  three  infant  grandchildren, 
children  of  a  dead  son,  Zalmon  Kent  Brown. 
The  widow  conveyed  her  life  estate  to  one 


of  said  devisees,  John  M.  G.  Brown,  and  he 
brought  a  suit  in  the  circuit  court  of  Monon- 
galia county  to  compel  a  partition  of  the 
land  among  those  entitled.  The  court  dis- 
missed  the  bill,  and  John  M.  G.  Brown  ap- 
peals. 

Has  John  M.  G.  Brown  right  to  enforce 
partition?  He  owns  an  undivided  fourth  in 
remainder  subject  to  the  life  estate  under 
the  will,  and  he  owns  that  life  estate.  He 
cannot  maintain  a  suit  for  partition  by  vir- 
tue of  his  remainder.  Nor  can  he  have  par- 
tition unless  entitled  to  immediate  posses- 
sion. A  remainderman  is  not  so  entitled. 
This  court  has  decided  that  a  reversioner  or 
remainderman  cannot  coni^  '  partition  dur- 
ing the  continuance  of  a  particular  estate. 
Merritt  v.  Hughes,  36  W.  Va.  356,  15  S.  E. 
56;  CroSton  v.  Male,  56  W.  Va.  205,  107 
Am.  St.  Rep.  918,  49  S.  E.  136.  That  is 
abundantly  established  by  the  authorities 
there  given.  If  any  further  authorities  were 
needed,  a  pile  of  them  will  be  found  in  113 
Am.  St.  Rep.  55,  note.  But  the  plaintiff 
has  the  life  estate  of  his  mother  in  addi- 
tion to  his  undivided  fourth  in  remainder 
as  devisee.  Does  that  life  estate  give  him 
any  additional  right  that  he  can  add  to  his 
estate  in  remainder?  Surely  not,  because  a 
life  tenant  cannot  compel  a  partition  among 
remaindermen.    A  life  tenant  has  not  a  par- 


Rep.  795,  23  Pac.  890;  Pabst  Brewing  Co. 
V.  Mclms,  105  Wis.  441,  75  Am.  St.  Rep.  919, 
81  N.  W.  882.  The  reason  was  that  in  the 
absence  of  statute  only  one  in  possession  or 
entitled  to  present  possession  could  main- 
tain partition. 

This  is  the  rule  where  the  life  estate  is 
created  by  will.  Schori  v.  Stephens,  62  Ind. 
441;  Coon  v.  Bean,  60  Ind.  474;  Lawson 
V.  Bonner,  88  Miss.  235,  117  Am.  St.  Rep. 
738,  40  So.  488;  Striker  v.  Mott,  2  Paige, 
387,  22  Am.  Dec.  646;  Sullivan  v.  Sullivan, 
66  N.  Y.  37 ;  Wood  v.  Sugg.  91  N.  C.  93,  49 
Am.  Rep.  639;  Elrod  v.  Bass,  1  Ohio  C.  D. 
23;  Smith's  Estate,  2  Del.  Co.  Rep.  423; 
Norment  v.  WMlson,  5  Humph.  310;  Smith 
V.  Smith  (Tenn.)  67  S.  W.  198;  Rutherford 
V.  Rutherford,  116  Tenn.  383,  115  Am.  St. 
Rep.  799,  92  S.  W.  1112;  McKnight  v.  Mc- 
Knight  (Tenn.)  107  S.  W.  682. 

Or  by  deed.  Stout  v.  Dunning,  72  Ind. 
343;  Nichols  v.  Nichols,  28  Vt.  228,  67  Am. 
Dec.  699;  Seibel  v.  Rapp,  85  Va.  28,  6  S.  E. 
478. 

So,  it  applies  where  the  life  estate  is  an 
estate  by  the  curtesy.  Barrett  v.  Byrne,  21 
D.  C.  274;  Hughes  v.  Hughes,  30  Hun,  349; 
Mcrsereau  v.  Camp,  42  Misc.  253,  86  N.  Y. 
Supp.  508;  Wolfe's  Estate,  22  Pa.  Co.  Ct. 
340;  Merritt  v.  Hughes,  36  W.  Va.  356,  15 
S.  E.  56. 

The  rule  also  applies  to  that  portion  of  a 
deceased  husband's  lands  which  has  been  as- 
signed to  the  wife  for  life  as  and  for  her 
dower.  Wilkinson  v.  Stuart,  74  Ala.  198; 
Hamby  v.  Hamby  (Ala.)  51  So.  732;  Moore 
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V.  Shannon,  6  Mackey,  167;  Hardy  v.  Gregg 
(Miss.)  2  So.  358;  Wood  v.  Bryant,  68  Miss. 
198,  8  So.  618;  Alexander  v.  Alexander,  26 
Neb.  68,  41  N.  W.  1066;  Brown  v.  Brown, 
8  N.  H.  93;  Tabler  v.  Wiseman,  2  Ohio  St. 
207;  I.ee's  Estate,  13  Phila.  291;  Robertson 
V.  Robertson,  2  Swan,  197. 

But  the  rule  is  otherwise  where  dower 
has  been  assigned,  not  by  metes  and  boiinds, 
but  by  giving  to  the  widow  one  third  of  the 
net  profits,  thus  leaving  possession  and  seiz- 
ure of  all  the  lands  in  the  plaintiffs.  Has- 
sell  V.  Mizell,  41  N.  C.  (6  Ired.  Eq.)  392. 

Under  statute. 

Under  statute  in  Illinois  the  joint  owners 
of  a  vested  remainder  may  compel  partition 
among  themselves,  leaving  the  life-estate  in- 
tact, the  remainder  to  be  sold  and  the  pro- 
ceeds divided.  Scoville  v.  Hilliard,  48  111. 
453;  Drake  v.  Merkle,  153  111.  318,  38  N.  E. 
654;  Miller  v.  Lanning,  211  111.  620,  71  N. 
E.  1115;  Deadman  v.  Yantis,  230  111.  243, 
120  Am.  St.  Rep.  291,  82  N.  E.  502;  Gar- 
wood V.  Garwood,  244  111.  580,  91  N.  E.  672. 

However,  under  this  statute  no  partition 
can  be  had  by  the  remaindermen  until  after 
the  death  of  the  life  tenant,  where  the  life 
estate  was  created  by  a  will  which  provided 
for  a  division  of  the  estate  after  the  decease 
of  the  life  tenant.  Dee  v.  Dee,  212  111.  338, 
72  N.  E.  420. 

Nor  are  remaindermen  entitled  to  parti- 
tion, subject  to  the  life  estate,  where  such 
estate  was  created  by  a  deed  which  vested 
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tide  of  interest  in  estates  in  remainder,  not 
a  cotenant  with  remaindermen,  and  nobody 
can  have  partition  unless  he  have  title  to 
the  thing  to  be  partitioned.  21  Am.  A 
Eng.  Enc.  Law,  2d  ed.  p.  1146.  A  life 
tenant  owning  with  one  or  more  others  a 
life  estate  can  have  that  estate  divided 
between  himself  and  co-owners  of  the  life 
estate;  but  what  colorable  right  has  he  to 
demand  a  partition  among  the  remainder- 
men? He  already  has  possession  and  right 
to  enjoy  the  estate  during  his  life,  and 
could  get  no  more  by  partition.  It  is  well 
settled  on  authority  and  the  nature  of 
things  that  a  tenant  for  life  has  no  power 
to  maintain  suit  for  partition  against  re- 
maindermen entitled  in  fee  subject  to  the 
life  estate.  The  well-considered  case  of 
Seiders  v.  Giles,  141  Pa.  93,  21  Atl.  514;  30 
Cyc  Law  &  Proc.  pp.  181,  200.  We  find  in 
21  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  1165, 
this:  Where  a  married  woman  dies  seised 
with  an  undivided  interest  in  land  leaving 
her  husband  entitled  to  curtesy,  he  becomes 
a  life  tenant  of  an  undivided  moiety,  and 
may  maintain  partition  against  his  wife'A 
cotenant.  "Where,  however,  the  wife  was 
seised  of  the  entire  tract,  the  tenant  by  the 
curtesy  becomes  a  life  tenant  of  the  entire 
tract,  and  hence  is  not  a  cotenant  with  the 
remaindermen,  and  has  no  such  estate  as 


will  support  partition."  Also,  page  1153. 
Freeman  on  Partition,  §  455,  says  that  "a 
tenant  for  life  or  for  years  could,  both  at 
law  and  in  equity,  compel  partition.  [Of 
course,  he  means  between  himself  and  co- 
tenant  of  the  mere  life  estate.]  He  could 
not  compel  the  reversioner  to  join  with 
him;  nor  could  he  occasion  a  compulsory 
partition  which  would  be  binding  after  the 
termination  of  his  estate."  The  plaintiff 
in  this  case,  neither  upon  his  title  as  re- 
mainderman nor  on  his  title  as  owner  of 
the  life  estate,  could  compel  partition.  His 
mother  could  not  compel  partition  on  the 
strength  of  her  life  estate,  and  her  convey- 
ance to  the  plaintiff  of  her  life  estate 
added  nothing  to  his  estate  to  enable  him 
to  compel  partition.  We  acknowledge  that 
the  case  of  Otley  v.  McAlpine,  2  Gratt.  340, 
seems  to  be  the  other  way,  as  it  allowed  a 
tenant  by  the  curtesy  who  acquired  an  un- 
divided interest  in  the  remainder  to  en- 
force partition.  If  that  case  is  reported 
properly,  it  is  against  all  authority  and 
reason.  The  court  does  not  give  any  rea- 
son for  the  holding,  or  cite  a  particle  of 
authority,  and  the  opinion  is  wholly  a 
short  and  unsatisfactory  one.  A  life  ten- 
ant cannot  have  partition  unless  he  waives 
his  life  estate,  and  thus  gets  it  out  of  the 
way,  destroys  it,  and  lets  the  remainder- 


tlie  remainder  in  the  survivor  or  survivors 
«>f  a  class,  since  the  present  rights  or  inter- 
ests of  the  respective  parties  cannot  be  de- 
termined because  one  or  more  of  them  may 
<Iie  without  issue  before  the  termination  of 
tlie  life  estate.  Seymour  v.  Bowles,  172  111. 
521,  50  N.  E.  122. 

Under  the  Minnesota  statute  remainder- 
men may  have  partition,  but  the  judgment 
and  partition  cannot  affect  the  life  tenant. 
Cook  V.  Webb,  10  Minn.  173,  Gil.  129;  Smal- 
ley  V.  Isaacson,  40  Minn.  460,  42  N.  W.  352; 
Hanson  v.  Ingwaldson,  77  Minn.  533,  77  Am. 
St.  Rep.  692,  80  N.  W.  702. 

Under  statute  in  Missouri  a  vested  estate 
in  remainder  may  be  partitioned,  leaving  the 
unexpired  life  estate  intact.  Preston  v. 
Brant,  06  Mo.  552,  10  S.  W.  78;  Atkinson 
T.  Brady,  114  Mo.  200,  35  Am.  St.  Rep.  744, 
21  S.  W.  480;  Hayes  v.  McReynolds,  144  Mo. 
348,  46  8.  W.  161. 

Til  is  is  the  rule  fixed  by  statute  in  New 
'hney.    Smith  v.  Gaines,  38  N.  J.  £q.  65. 

In  New  York,  by  statute,  the  joint  owners 
of  I  vested  estate  in  remainder  may  main- 
tiin  an  action  for  the  partition  of  sucli  es- 
tate subject  to  the  life  estate;  in  such  an 
action  the  entire  estate  cannot  be  sold,  mere- 
It  the  remainder  is  sold  and  the  proceeds  di- 
vided GATvey  V.  Union  Trust  Co.  29  App. 
J)iV.  513,  52  K.  y.  Siipp.  200;  Prior  v.  Hall, 
MX.  y.  Ciy-  Proc.  Rep.  83. 

ITie  riirht  of  remaindennen  to  partition 
w%%uflirmed  in  Howell  v.  Mills,  7  Lans.  193, 
•od  McGlone  r.  Ooodwin  8  Daly,  185  under 
II  jtatnfe  which  impliedly  provided  that  a 
28LILA.(N-S.) 


constructive  possession  of  the  plaintiff  in 
such  an  action  should  be  sufTicient. 

In  Chisra  v.  Keith,  1  Hun,  589,  without 
setting  out  the  statute,  it  was  said  that 
partition  among  joint  owners  of  a  vested  re- 
mainder was  a  matter  of  right,  although 
the  life  tenant  was  still  alive  and  in  posses- 
sion. 

Partition  among  remaindermen  is  permit- 
ted by  statute  in  North  Carolina,  hut  nei- 
ther the  remainder  nor  the  life  estate  must 
be  contingent  on  any  uncertainty.  Gillespie 
V.  Allison,  117  N.  C.  612,  23  S.  E.  438. 

Under  the  Oregon  statute  a  remainderman 
cannot  maintain  partition  unless  he  holds, 
and  is  in  possession  of,  a  vested  remainder 
as  a  tenant  in  common  with  the  defendants. 
Sterling  v.  Sterling,  43  Or.  200,  72  Pac.  741. 

Under  a  statute  in  Tennessee  remainder- 
men may  have  partition,  and  with  the  con- 
sent of  the  life  tenant  the  entire  estate  may 
be  sold.  Bierce  v.  James,  87  Tenn.  538,  11 
S.  W.  788. 

But  where  the  remainder  interests  are  not 
fixed  or  ascertainable,  but  are  contingent, 
partition  cannot  be  had.  Mnldoon  v.  Trew- 
hitt  (Tenn.)  38  S.  W.  109;  Smith  v.  Smith 
(Tenn.)  57  S.  W.  198. 

An  amendment  to  this  statute,  which  pur- 
ported to  give  the  life  tenant  the  right  to 
partition  and  sell  the  land  of  the  remainder- 
man without  the  assent  of  the  latter,  was 
held  unconstitutional  in  McConnell  v.  Bell, 
121  Tenn.  198,  130  Am.  St.  Rep.  770,  114  S. 
W.  203. 
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men  at  once  come  in.  Had  the  plaintiff 
done  this,  he  could  as  remainderman  have 
sustained  his  case;  but  he  did  not  do  so. 
When  he  does  that,  he  removes  the  partic- 
ular estate  out  of  the  way  of  the  remain- 
der. The  case  of  Bice  v.  Nixon,  34  W.  Va. 
107,  11  S.  E.  1004,  makes  that  waiver  a 
condition  precedent  to  enable  a  life  tenant 
to  have  partition.  The  case  thus  decides 
that  a  life  tenant  cannot  otherwise  have 
partition.  The  remaindermen  could  not 
ask  partition  pending  the  life  estate.  That 
is  settled,  and  can  the  life  tenant  demand 
it  against  the  remainder  T  The  right  ought 
to  be  mutual. 

For  these  reasons  we  affirm  the  decree. 


ITjLINOIS  SUPREME]  COURT. 

JOSEPH  P.  WULLER,  by  Next  Friend, 

V. 

CHUSE  GROCERY  COMPANY,  Appt. 

(241   111.   398,   89   N.   E.    796.) 

Infant  —  stock  subscription  —  rescis- 
sion. 

1.  An  infant  who  has  paid  for  and  re- 
ceived stock  for  which  he  subscribed  in  a 
corporation  >may,  during  minority,  rescind 
the  contract  and  recover  the  money  paid, 
upon  tendering  back  the  stock  which  still 
remains  in  his  possession. 

Same  —  cancelation  of  certificate. 

2.  The  return  to  a  corporation  of  stock 
which  has  been  purchased  by  an  infant  ii< 
efl'ected  upon  his  rescission  of  his  contract, 
by  the  cancelation  of  the  certificate  which 
was  issued  to  him. 

(October   26,   1909.) 

APPEAL  by  defendant  from  a  decree  of 
the   Appellate   Court,    Fourth   District, 


affirming  a  decree  of  the  Circuit  Court  for 
St.  Clair  County  in  plaintiff's  favor  in  a 
suit  to  cancel  a  certificate  of  stock  of  the 
defendant  corporation  and  to  recover  back 
the  money  paid  for  the  stock  represented 
thereby.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ij.  D.  Turner  and  li.  D.  Tur- 
ner, Jr.,  for  appellant: 

If  an  infant  performs  the  conditions  pre- 
scribed in  the  certificate,  he,  the  same  as  an 
adult,  becomes  entitled  to  the  benefits 
thereby  secured,  and  cannot  recover  back 
the  trusts  and  acknowledgments  he  may 
have  already  paid. 

Chicago  Mut.  Life  Indemnity  Assn.  v. 
Hunt,  127  111.  257,  2  L.R.A.  549,  20  N.  E. 
55;  1  Parsons,  Contr.  332;  1  Rohrer,  Rail- 
roads, p.  185,  186,  §  21. 

He  cannot  disaffirm  while  a  minor,  nor 
can  he  repudiate  the  contract  of  subscrip- 
tion whilst  in  his  minority,  to  such  an 
extent  as  will  bind  him  when  he  comes  of 
age. 

1  Rohrer,  Railroads,  §  21,  p.  186;  Bir- 
kenhead, L.  &  C.  Junction  R.  Co.  v.  Pilcher, 
5  Exch.  121. 

An  infant  can  bind  himself  by  fraud;  and 
if  an  infant  had  applied  for  the  shares  with 
the  intention  of  keeping  them  if  the  com- 
pany succeeded,  and  repudiating  them  on 
the  ground  of  infancy  if  it  should  not  suc- 
ceed, he  would  be  fixed  with  the  same  lia- 
bilities as  if  he  had  been  of  age  when  he 
applied  for  them. 

Thompson,  Liability  of  Stockholders, 
§  232,  p.  209;  Re  Huntenberg,  153  Fed.  768: 
Marion  Trust  Co.  v.  Blish  (Ind.  App.)  70 
X.  E.  415;  Page  v.  Morse,  128  Mass.  99. 

There  is  a  great  practical  difference  be- 
tween protecting  an  infant  defendant 
against  his  improvident  promises  to  pay, 
on   the   one   hand,   and,   on   the   other,  en- 


Note.  — *  Right  of  infant  to  rescind  sale 
of  corporate  stoclc. 

WuLLEB  V.  Chuse  GROCERY  Qo.,  holding 
that  an  infant  who  has  paid  for  and  received 
corporate  stock  may,  during  minority,  re- 
scind the  contract  and  recover  the  money  paid 
therefor,  upon  tendering  back  the  stock  re- 
maining in  his  hands,  is  supported  by  the 
authorities. 

Thus,  in  Hamilton  v.  Vaughan-Sherrin 
Electrical  Engineering  Co.  [1894]  3  Ch.  589, 
it  was  held  that  an  infant  who  had  derived 
no  advantage  or  benefit  from  the  purchase 
of  company  stock  might  repudiate  her  con- 
tract during  infancy,  and  recover  back  the 
money  paid  by  her  for  the  stock,  since,  as  she 
had  derived  no  benefit  from  the  transaction, 
the  consideration  had  wholly  failed. 

In  North  Western  R.  Co.  v.  M'Michael,  5 
Exch.  114,  in  discussing  the  rights  and  lia- 
1)i]ities  of.  an  infant  owner  of  railway  shares, 
the  court  said:  "An  infant  is  not  absolute- 
28  L.R.A.(N.S.) 


ly  bound,  but  is  in  the  same  position  as  an 
infant  acquiring  real  estate  or  any  other 
permanent  interest;  he  is  not  deprived  of  the 
right  which  the  law  gives  eveiy  infant,  of 
waiving  and  disagreeing  to  a  purchase  whicli 
he  has  made;  and  if  he  waives  it,  the  estate 
acquired  by  the  purchase  is  at  an  end,  and 
with  it  his  liability  to  pay  calls,  though 
the  avoidance  may  not  have  taken  place  till 
the  call  was  due." 

In  Newry  &  E.  R.  Co.  v.  Coombe,  3  Exch. 
565,  it  was  held  that  an  infant  who  has  con- 
tracted and  subscribed  for  shares  of  railway 
stock  may,  during  infancy,  repudiate  such 
contract  and  subscription,  so  as  to  relieve 
him  from  liability  for  calls,  at  least  where 
he  has  not  enjoyed  any  profits  from  the  con- 
tract and  subscription. 

In  Indianapolis  Chair  Mfg.  Co.  v.  Wilcox, 
59  Ind.  429,  cited  in  Wuller  v.  Chuse  Gro- 
cery Co.,  an  infant  who  had  purchased  of  his 
employer,  an  incorporated  company,  certain 
shares  of  its  capital  stock,  to  be  paid  for 
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oouragiDg  him  to  act  as  the  aggressor  in 
demolishing  completed  transactions;  and 
public  policy  and  the  best  interests  of 
minors  themselves  have  recognized  this  dis- 
tinction. 

Rice  V.  Butler,  160  N.  Y.  578,  47  L.R.A. 
303,  73  Am.  St.  Rep.  703,  55  N.  E.  275. 

The  infant  can  call  on  his  partner  for  an 
accounting  and  a  share  of  the  profits,  but 
the  adult  partner  has  a  right  to  insist  that 
the  assets  of  the  firm  be  applied  to  the 
debts,  and  the  infant's  right  to  rescind  is 
subordinate   to  this  equity   of  the  adult. 

1  Bates,  Partn.  §  144,  p.  154;  Page  v. 
Morse,  supFa;  Moley  v.  Brine,  120  Mass. 
324:  Dunton  v.  Brown,  31  Mich.  182. 

Messrs.  Dill  &  Pflngsten,  Schaefer, 
Farmer,   A  Krnger,   for  appellee: 

An  infant's  personal  contracts,  whether 
executed  or  executory,  may  be  disaffirmed 
by  him  either  before  or  after  his  majority. 

Lawson,  Contr.  §  147;  Moore,  Civil  Jus- 
tice, 3d  ed.  §  122;  16  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  288,  298;  Story,  Contr.  §  107; 
1  Addison,  Contr.  p.  251;  Cook,  Corp.  §  67; 
Beach,  Priv.  Corp.  §  138;  Craig  v.  Van  Beb- 
ber,  100  Mo.  584,  18  Am.  St.  Rep.  569,  13 
S.  W.  906;  Indianapolis  Chair  Mfg.  Co.  v. 
Wilcox,  59  Ind.  429;  Bennett  v.  McLaughlin, 
13  III.  App.  349;  Morton  v.  Steward,  5  111. 
App.  533;  Mead  v.  Stegall,  77  111.  App.  679. 

An  infant  is  incompetent  to  *  purchase 
shares  of  stock,  and  he  may  disaffirm  while 
still  an  infant,  and  is  then  not  liable  on 
calls. 

1  Cook,  Corp.  5th  ed.  §  318;  Newry  ft 
£.  R.  Co.  V.  Coombe,  3  Exch.  565;  1  Beach, 
Priv.  Corp.  §  138. 

An  infant  who  has  subscribed  for  and 
paid  money  on  stock  may  repudiate  and  re- 
cover back  the  money  so  paid,  if  no  benefit 
has  been  received. 

1  Cook,  Corp.  5th  ed.  §§  67,  250. 


Dunn,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  filed  a  bill  for  relief  against 
the  appellant,  and  the  circuit  court  decreed 
the  payment  of  $1,500  by  the  appellant  to 
the  appellee,  and  the  cancelation  of  a  cer- 
tificate for  fifteen  shares  of  the  capital 
stock  of  appellant  held  by  the  appellee. 
This  decree  having  been  affirmed  by  the 
appellate  court,  an  appeal  is  prosecuted  to 
reverse  the  judgment  of  the  latter  court. 

The  appellee  was  a  minor  when  the  bill 
was  filed  and  when  the  cause  was  heard. 
In  May,  1905,  the  appellant  corporation  was 
organized  to  carry  on  a  mercantile  business, 
with  a  capital  stock-  of  $4,500,  of  which  the 
appellee  subscribed,  and  paid  for  fifteen 
shares  of  $100  each.  He  acted  as  secretary 
and  treasurer  of  the.  corporation,  and  was 
a  salesman  and  bookkeeper  thereof  at  $12  a 
week  during  the  first  year,  and  at  $15  a 
week  thereafter  until  after  he  began  this 
suit  in  December,  1908.  Having  become 
dissatisfied  with  the  conduct  of  the  busi- 
ness, appellee  filed  a  bill  charging  misman- 
agement thereof,  repudiating,  on  account 
of  his  minority,  his  contract  for  said  stock, 
and  refusing  to  be  bound  thereby,  offering 
to  return  the  certificate  for  said  stock,  and 
praying  for  an  accounting,  the  appointment 
of  a  receiver,  and  general  relief. 

The  position  of  the  appellant  is  that  an. 
infant,  having  advanced  money  upon  a  con- 
tract voidable  because  of  his  infancy,  can- 
not rescind  the  contract  and  recover  the 
money,  and  that  he  cannot  elect  to  avoid 
the  contract  during  his  infancy.  The  con- 
tract of  an  infant  is,  In  general,  voidable 
by  him,  and  gains  no  additional  force  from 
the  fact  that  he  is  engaged  in  business  for 
himself^  or  is  emancipated.  The  exercise  of 
his  right  to  disaffirm  his  contract  may 
operate    injuriously    and    unjustly  against 


by  the  crediting  of  a  certain  portion  of  his 
weekly  wages  on  a  promissory  note  which 
he  had  executed  to  the  employer  therefor, 
was  held  entitled,  during  minority,  to  avoid 
the  contract  and  recover  the  amount  which 
he  had  deducted  from  his  wages  and  credited 
on  the  note,  the  father  having  relinquished 
to  the  infant  all  claim  to  his  services,  al- 
though before  rescission  of  the  contract  one 
dividend  had  been  declared  on  the  stock. 

And   in    White   v.   New    Bedford   Cotton 
Wftste  Corp.  178  Mass.  20,  60  N.  E.  642,  also 
cited  in  Wdlleb  v.  Ciiuse  Gbocebt  Co.,  it 
was  held   that   an    infant  could   rescind   a 
purchase  of  corporate  stock  and  recover  the 
Sffloant  which  be  bad  paid  therefor,  although 
be  could  not  put  the  other  party  to  the  con- 
tract in  statu  quo,  because  he  had  surren- 
dered his  certificate  of  stock  to  another  cor- 
pontion  which   bad   taken  over  the  afl'airs 
•Jwi  property  oi  the  defendant  corporation, 
Md  hnd  accepted  shares  thereof  in  lieu  of 
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the  shares  for  which  he  had  subscribed  and 
paid  in  the  defendant  corporation. 

An  infant's  subscription  for  stock  is  void- 
able either  during  infancy  or  within  a  rea- 
sonable time  thereafter.  Re  Nassau  Phos- 
phate Co.  L.  R.  2  Ch.  Div.  610;  Baker*s 
Case,  L.  R.  7  Ch.  115. 

And  in  Robinson  v.  Weeks,  56  Me.  102,  it 
was  held  that  money  paid  by  an  infant  for 
capital  stock  of  a  corporation  could  be  re-  , 
covered  back  by  him,  where  the  purchase  had 
been  rescinded  within  a  reasonable  time 
after  he  attained  his  major! tv. 

The  following  cases  hold  that  a  transfer 
of  stock  to  or  by,  or  a  contract  of,  an  infant 
for  the  purchase  of  shares  of  corporate 
stock,  is  voidable,  but  not  absolutely  void: 
Lumsden's  Case,  L.  R.  4  Ch.  31;  Smith  v. 
Nashville  &  D.  R.  Co.  91  Tenn.  221,  18  S. 
W.  546. 

But  in  Mann's  Case,  L.  R.  3  Ch.  459,  note, 
a  transfer  of  corporate  stock  to  an  infant 
was  held  to  be  a  mere  nullity. 
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the  other  party;  but  the  right  exists  for 
the  protection  of  the  infant  against  his  own 
improvidence,  and  may  be  exercised  entire- 
ly in  his  discretion.  Ther  fact  that  the  con- 
tract has  been  executed  is  immaterial. 
There  is  no  distinction  between  executed 
and  executory  contracts,  so  far  as  the  right 
of  disaffirmance  is  concerned. 

The  appellant  has  cited  the  case  of  Chica- 
go Mut.  Life  Indemnity  Asso.  y.  Hunt,  127 
111.  257,  277,  2  L.R.A.  549,  20  N.  E.  55,  60,  in 
which  the  court,  in  determining  the  right 
of  the  association  to  admit  minors  to  mem- 
bership, used  the  following  language:  "If 
an  infant  performs  the  conditions  prescribed 
in  the  certificate,  he,  the  same  as  an  adult, 
becomes  entitled  to  the  benefits  thereby 
secured.  If  he  fails  to  perform,  his  mem- 
bership ceases,  and  that  is  all.  We  do  not 
assent  to  the  view  that,  as  a  further  con- 
sequence of  his  disability,  he  may  recover 
back  the  dues  and  assessments  lie  may  have 
already  paid.  'If  an  infant  advances  money 
on  a  voidable  contract,  which  he  afterwards 
rescinds,  he  cannot  recover  this  money  back, 
because  it  is  lost  to  him  by  his  own  act, 
and  the  privilege  of  infancy  does  not  ex- 
tend so  far  as  to  restore  this  money,  unless 
it  was  obtained  by  fraud.*  1  Parsons, 
Contr.  322."  This  language  of  the  court 
used  in  argument  was  not  essential  to  the 
.decision,  and  the  quotation  from  Parsons 
is  at  variance  with  authority  and  the  doc- 
trine now  accepted.  If  the  fact  that  the 
payment  of  money  upon  his  contract  was 
voluntary  precluded  its  recovery,  the  right 
to  avoid  the  contract  would  be  no  protec- 
tion to  an  infant  against  his  inexperience 
and  the  wiles  of  swindlers  and  cheats.  Such 
voluntary  payment  may  be  recovered  upon 
the  avoidance  of  the  contract.  Shurtleflf  v. 
Millard,  12  R.  I.  272,  34  Am.  Rep.  640;  Rob- 
inson V.  Weeks,  56  Me.  102;  Ruchizky  v. 
De  Haven,  97  Pa.  202. 

The  consideration,  or  such  part  of  it  as 
remains  in  the  possession  or  control  of  the 
minor,  must  be  returned;  but  if  he  has  lost 
or  expended  it,  so  that  he  cannot  restore  it, 
he  is  not  obliged  to  make  restitution. 
Craig  V.  Van  Bebber,  100  Mo.  584,  18  Am. 
St.  Rep.  5G9,  13  S.  W.  906;  Reynolds  v. 
McCurry,  100  111.  356.  Contracts  concern- 
ing personal  property  and  executory  agree- 
ments may  be  avoided  by  the  infant,  either 
during  or  after  his  minority.  Childs  v. 
Dobbins,  55  Iowa,  205,  7  N.  W.  496;  Chapin 
v.  Shafer,  49  N.  Y.  407;  Robinson  v.  Weeks, 
supra.  The  shares  of  capital  stock  of  a  cor- 
poration are  personal  property,  the  same  as 
promissory  notes  or  bonds.  Cooper  v.  Cor- 
bin,  105  111.  224.  An  infant's  purchase  of 
such  stock  is  voidable,  and  he  may,  at  his 
election,  avoid  it,  and  recover  the  purchase 
monev.  Indianapolis  Chair  Mfg.  Co.  v.  Wil- 
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cox,  59  Ind.  429;  White  v.  New  Bedford 
Cotton  Waste  Corp.  178  Mass.  20,  59  N.  E. 
642.  The  appellee,  having  offered  to  return 
the  stock  which  he  had  received  under  the 
contract,  was  entitled  to  the  return  of  the 
purchase  money  he  had  paid. 

The  certificate  of  stock  held  by  the  ap- 
pellee was  merely  the  evidence  of  his  rights 
as  a  stockholder.  The  contract  by  which  he 
became  a  stockholder  having  been  avoided, 
the  decree  properly  provided  for  the  cancela- 
tion of  the  certificate,  which  amounted,  in 
effect,  to  the  surrender  of  the  stock  by  ap- 
pellee, and  its  restoration  to  appellant. 

The  judgment  ia  affirmed. 


OHIO   SUPREME  court; 

TOLEDO    RAILWAYS    &    LIGHT     COM- 
PANY, PlflT.  in  Err., 

V. 

ELLEN  J.  MASON. 
(81  Ohio  St.  403,  91  N.  E.  292.) 

New  trial  —  inadequate  damages. 

1.  In  an  action  to  recover  damages  for 
personal  injuries,  a  new  trial  may  be  grant- 
ed on  the  ground  of  the  inadequacy  of  the 
damages  found  by  the  jury,  when  it  ap- 
pears upon  the  facts  proved  that  the  jury 
must  have  omitted  to  take  into  considera- 
tion some  of  the  elements  of  damage  prop- 
erly involved  in  the  plaintiff's  claim. 

Appeal  ^  Inadequate  damages  —  re- 
versal. 

2.  On  error  in  the  circuit  court  to  the 
overruling  of  a  motion  for  a  new  trial  on 
the  ground  of  the  inadequacy  of  the  damages 
found  by  the  jury  in  an  action  for  personal 
injuries,  the  circuit  court  may  reverse  the 
judgment  of  the  court  of  common  pleas  and 
grant  a  new  trial,  on  the  ground  that  the 
verdict  is  not  sustained  by  sulTicient  evi- 
dence. 

(February  23,  1910.) 

Headnotes  by  the  Coubt. 

Note,  —  Review  by  appellate  court  of 
rulijig  of  the  trial  court  on  tnotion  to 
grant  a  new  trial  in  action  for  bodily 
injuries  on  ground  of  inadequacy  of 
danutgea  awarded. 

Upon  the  general  question  as  to  inade- 
quacy of  damages  as  a  ground  for  setting 
aside  a  verdict,  see  note  to  Benton  ▼.  Col- 
lins, 47  L.R.A.  33. 

The  general  rule,  in  the  absence  of  a  8tat> 
ute  to  the  contrary,  that  a  motion  for  a 
new  trial  is  addressed  to  the  discretion  of 
the  trial  court,  and  is  not  reviewable  unless 
the  record  shows  a  clear  abuse  of  such  dis- 
cretion, applies  to  orders  granting  or  refus- 
ing to  grant  a  motion  for  new  trial  made 
upon  the  ground  of  inadequate  damages. 
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ERROR  to  the  Circuit  Court  for  Lucas 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  plain  tiff's  favor  for  a  less  sum  than  was 
demanded  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

Statement  by  Summers,  Ch.  J.: 
The  defendant  in  error,  Ellen  J.  Mason, 
sued  the  plaintiff  in  error  to  recover  dam- 
ages for  personal  injuries  sustained  by  her 
in  alighting  from  a  street  car,  operated  by 
plaintiff  in  error,  on  which  she  was  a  pas- 
senger. She  avefs  that  she  was  seriously 
and  permanently  injured,  and  prays  for 
$10,000  as  damages.    The  defendant  admits 


that  she  was  a  passenger,  and  that  she  was, 
to  some  extent,  injured.  The  plaintiff  testi- 
fied that  she  was  sixty-two  years  of  age; 
that  prior  to  her  injuries  she  was  continu- 
ously employed  in  nursing,  and  earned  from 
$10  to  $14  per  week;  that  she  was  confined 
to  her  bed  for  three  weeks  after  the  ac- 
cident, and  that  for  two  months  she  was 
unable  to  do  anything,  and  that  she  had 
earned  but  $10  in  the  year  following  the  ac- 
cident; and  that  her  eyesight  and  her  heart 
are  affected.  The  jury  returned  a  verdict 
for  $25.05.  The  plaintiff  moved  for  a  new 
trial  on  the  ground,  among  others,  that 
''the  verdict  is  so  inadequate  and  insufficient 
as  to  show  bias  and  prejudice  on  the  part 
of  the  jury,"  that  the  terdict  is  contrary  to 
the  weight  of  the  evidence,  and  that  the 


Affirming  order  granting  new  trial. 

In  Lee  v.  Publishers  George  Knapp  &  Co. 
337  Mo.  385,  38  S.  W.  1107,  it  was  held 
that  the  supreme  court  would  not  interfere 
with  the  discretion  of  the  trial  court  in 
awarding  a  new  trial  because  the  verdict 
was  inadequate  as  the  result  of  prejudice, 
partiality,  or  misapprehension  of  the  evi- 
dence, unless  it  plainly  appeared  that  such 
discretion  was  arbitrarily  or  unreasonably 
exercised. 

To  the  same  effect  are  Chouquette  v. 
Southern  Electric  R.  Co.  152  Mo.  257,  53  S. 
W.  897;  and  Loevenhart  v.  Lindell  R.  Co. 
190  Mo.  342,  88  S.  W.  757. 

In  Tathwell  v.  Cedar  Rapids,  122  Iowa, 
50,  97  N.  W.  96,  the  supreme  court  said 
that  it  interferes  reluctantly  with  the  ac- 
tion of  the  lower  court  in  ruling  on  motions 
for  a  new  trial  on  the  ground  of  the  in- 
adequacy of  the  damages  awarded,  and  es- 
pecially where  a  new  trial  has  been 
granted. 

In  Noble  ▼.  Kansas  City,  222  Mo.  121, 
120  S.  W.  779,  the  court  held  that  it  is  pe- 
culiarly within  the  discretion  of  the  trial 
court  to  pass  upon  the  weight  of  the  evi- 
dence when  considered  in  connection  with  a 
motion  for  a  new  trial  on  the  ground  that 
the  damages  awarded  were  inadequate; 
and  when  the  record  fails  to  show  that  the 
trial  court  has  abused  its  discretion,  the 
appellate  court  should  not  substitute  its 
discretion  for  that  of  the  trial  court. 

In  Ft.  Wayne  &  B.  I.  R.  Co.  v.  Wayne 
Circuit  Judge,  110  Mich.  173,  68  N.  W.  115, 
it  was  held  that  the  trial  court  has  dis- 
cretionary power  in  a  personal  injury  case 
to  set  aside  the  verdict  rendered,  and  order 
a  new  trial  of  its  own  motion,  if  it  deems 
the  award  insufficient,  and  that  such  action 
wil]  not  be  interfered  with  on  appeal  ex- 
cept in  a  ease  of  clear  abuse  of  such  discre- 
tion. In  that  case  the  defendant  asked 
for  a  writ  of  mandamus  to  compel  the  trial 
judge  to  vacate  the  order  granting  a  new 
trial  of  his  own  motion. 

In  Clements  v.  Fif  t,  63  Ga.  158,  it  was  held 
that  the  first  grant  of  a  new  trial  on  the 
ground  thai  the  verdict  was  inadequate  and 
28  L.R.A.  (N.S. ) 


decidedly  against  the  weight  of  the  evi- 
dence, in  the  opinion  of  the  presiding  judge, 
would  not  be  reversed  by  the  supreme  court 
unless  it  appeared  that  the  trial  judge  had 
abused  the  discretion  with  which  the  law 
invested  him. 

And  in  the  following  cases  the  appellate 
courts  have  affirmed  the  order  of  the  trial 
court  which  set  aside  the  verdict  for  in- 
adequacy of  the  damages  awarded  and 
granted  a  new  trial:  Hubbard  v.  Mason 
City,  64  Iowa,  245,  20  N.  W.  172;  Ward 
V.  Marshalltown  Light,  P.  &  R.  Co.  132 
Iowa,  578,  108  N.  W.  323;  Haven  v.  Mis- 
souri R.  Co.  155  Mo.  216,  55  S.  W.  1036; 
Richardson  v.  Missouri  Fire  Brick  Co.  122 
Mo.  App.  529,  99  S.  W.  778;  Bartlett  v. 
Helmbacher  Forge  &  Rolling  Mills  Co.  (Mo. 
App.)  122  S.  W.  351;  Ford  v.  Minneapolis 
Street  R.  Co.  98  Minn.  96,  107  N.  W.  817, 
8  A.  &  E.  Ann.  Cas.  902;  Kelly  v.  Roches- 
ter, 38  N.  Y.  S.  R.  797,  15  N.  Y.  Supp.  29; 
Brown  v.  Foster,  1  App.  Div.  578,  37  N.  Y. 
Supp.  502;  De  la  Torre  v.  Metropolitan 
Street  R.  Co.  48  App.  Div.  126,  62  N.  Y. 
Supp.  601;  Morris  v.  Metropolitan  Street 
R.  Co.  51  App.  Div.  512,  64  N.  Y.  Supp.  878 ; 
McCormick  v.  Missouri,  K.  &  T.  R.  Co.  25 
Tex.  Civ.  App.  321,  61  S.  W.  983;  Barrette 
V.  Carr,  75  Vt.  425,  56  Atl.  93;  Emmons  v. 
Sheldon,  26  Wis.  648. 

In  North  Carolina  it  is  held  that  the  dis- 
cretion of  the  trial  court  in  setting  aside  a 
verdict  for  inadequacy  of  damages  is  not 
reviewable  on  appeal.  Benton  v.  Collins, 
125  N.  C.  83,  47  L.R.A.  33,  34  S.  E.  242. 
The  court  said  that  the  power  to  correct 
prejudiced  and  grossly  unfair  verdicts  must 
be  vested  somewhere,  and  that  it  is  best 
that  such  power  be  confided  to  the  judges 
who  preside  over  the  trials. 

Affirming  decision  of  lower  court  refusing 

new  trial. 

In  Woodward  v.  Consolidated  Traction 
Co.  17  Pa.  Super.  Ct.  576,  it  was  said  that 
the  power  of  the  appellate  court  to  review 
the  discretionarv  act  of  the  trial  court  in 
refusing  to  grant  a  new  trial  because  of 
the  alleged  inadequacy  of  the  verdict  was 
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verdict  is  contrary  to  law.  The  trial  court 
overruled  the  motion,  and  entered  judgment 
on  the  verdict.  The  plaintiff  prosecuted  er* 
ror  in  the  circuit  court,  and  that  court  re- 
versed the  judgment  and  remanded  the  case 
for  a  new  trial,  on  the  ground  that  the  trial 
court  erred  in  not  granting  a  new  trial  on 
the  ground  that  the  verdict  was  so  inade- 
quate that  it  was  not  sustained  by  suffi- 
cient evidence.  Errot  is  prosecuted  in  this 
court. 

Messrs.  Smith  &  Baker  for  plaintiff  in 
error. 

Mr.  Stephen  Brophy,  for  defendant  in 
error; 

A  verdict  for  .a  grossly  inadequate 
amount  stands  upon  no  higher  ground  in 


legal  principle,  nor  in  the  rules  of  law  or 
justice,  than  a  verdict  for  an  excessive  or 
extravagant  amount,  and  a  new  trial  may 
be  granted  upon  that  ground. 

McDonald  v.  Walter,  40  N.  Y.  551;  Smith 
V.  Dittman,  16  Daly,  427,  11  N.  Y.  Supp. 
769;  Benton  v.  Collins,  125  N.  C.  83,  47 
L.R.A.  33,  34  S.  E.  242;  Lee  v.  Publishers 
George  Knapp  &  Co.  137  Mo.  385,  38  S.  \V. 
1107;  Beattie  v.  Moore,  Ir.  L.  R.  2  C.  L. 
28;  Bailey  v:  Cincinnati,  1  Handy  (Ohio) 
438;  Kelly  v.  Rochester,  38  N.  Y.  S.  R.  797, 
15  N.  Y.  Supp.  29;  Saperstone  v.  Rochester 
R.  Co.  25  App.  Div.  285,  49  N.  Y.  Supp.  486; 
Justice  V.  Lange,  52  N.  Y.  331;  Hart  v. 
Hudson  River  Bridge  Co.  80  N.  Y.  622; 
Littlefield  v.  Lawrence,  83  App.  Div.  329, 
82  N.  Y.  Supp.  25;  Hurley  v.  Metropolitan 


exceptional  in  character,  and  only  to  be  ex- 
ercised in  very  clear  cases  of  wrong  or  in- 
justice, which  the  court  below  should  have 
remedied;  that  the  appellate  court  would 
not  reverse  unless  it  clearly  appeared  that 
the  verdict  was  wholly  inadequate,  that 
the  result  was  clear  injustice,  and  that  the 
jury  was  influenced  by  partiality,  passion, 
or  prejudice,  or  by  some  plain  misconcep- 
tion of  the  law  or  the  evidence. 

To  the  same  effect  are  Donoghue  v.  Con- 
solidated Traction  Co.  17  Pa.  Super.  Ct. 
582;  Leahy  v.  Davis,  121  Mo.  227,  25  S.  W. 
941;  Dowd  v.  Westinghouse  Air  Brake  Co. 
132  Mo.  579,  34  S.  W.  493;  Nagle  v.  Old 
Colony  Street  R.  Co.  (R.  L)  76  Atl.  118. 

In  Harper  v.  Black  Diamond  Coal  Co.  142 
111.  App.  594,  the  court  said  that  while  the 
damages  awarded  the  plaintiff  in  that  case 
for  the  injuries  sustained  were  apparently 
small,  and  less  than  are  usually  awarded 
by  a  jury  to  a  plaintiflf  injured  under  like 
circumstances,  it  would  not  be  disturbed  on 
review,  in  the  absence  of  any  indication 
that  the  jury  in  rendering  such  verdict  were 
mfluenced  by  passion,  by  prejudice,  or  by 
errors  of  law.  To  the  same  effect  is  Harby 
v.  Florida  East  Coast  Hotel  Co.  (Fla.)  52 
So.  193. 

In  Lovett  v.  Chicago,  35  111.  App.  570, 
it  was  held  that  the  refusal  of  the  trial 
court  to  grant  a  new  trial  upon  the  ground 
that  the  verdict  was  inadequate  will  not  be 
disturbed  by  the  appellate  court  merely  on 
the  strength  of  the  inconsistency  of  the 
verdict.  The  oourt  said  the  evidence  in 
that  case  would  have  warranted  a  much 
larger  verdict,  but  as  the  trial  judge  evi- 
dently thought  the  plaintiff  had  been  award- 
ed all  he  was  entitled  to  on  the  merits  of 
the  case,  the  judgment  would  be  affirmed. 

To  the  same  effect  is  O'Malley  v.  Chicago 
City  R.  Co.  33  III.  App.  354.  And  see 
Hackett  ▼.  Pratt,  52  111.  App.  346. 

So,  also,  in  the  following  cases,  the  order 
of  the  trial  court  refusing  a  new  trial  be- 
cause of  the  smallness  of  the  damages 
awarded  was  affirmed  by  the  appellate 
court  after  a  review  of  the  evidence:  Hack- 
ett V.  Pratt,  supra;  Hamilton  v.  Pittsburgh, 
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C.  C.  &  St.  L.  R.  Cb.  104  ni.  App.  207; 
Bolles  V.  Bloomington  &  N.  R,  Electric  & 
Heating  Co.  130  111.  App.  263;  Ray  v. 
Jeffries,  86  Ky.  367,  5  S.  W.  867;  Mus- 
carelli  v.  Hodge  Fence  &  Lumber  Co.  120 
La.  335,  45  So.  268;  Young  v.  Great  North- 
ern R.  Co.  80  Minn.  123,  83  N.  W.  32; 
Pritchard  v.  Hewitt,  91  Mo.  547,  60  Am. 
Rep.  266,  4  S.  W.  437 ;  Weinberg  v.  Metro- 
politan Street  R.  Co.  139  Mo.  286,  40  S.  W. 
882;  Overholt  v.  Vieths,  93  Mo.  426,  3  Am. 
St.  Rep.  557,  6  S.  W.  74;  Locke  v.  Inde- 
pendence, 192  Mo.  570,  91  S.  W.  61 ;  Brown 
V.  Union  R.  Co.  51  Mo.  App.  192;  Brooks  v. 
Ludin,  25  Jones  &  S.  145,  6  N.  Y.  Supp.  510. 
affirming  1  N.  Y.  Supp.  338;  Robinson  v. 
Waupaca,  77  Wis.  544,  46  N.  W.  809. 

In  Kinser  v.  Soap  Creek  Coal  Co.  85  Iowa, 
26,  51  N.  W.  1151,  it  was  held  that  the 
appellate  court  will  not  review  the  order  of 
the  trial  court  refusing  to  grant  a  new 
trial  for  inadequacy  of  damages,  where  the 
record  does  not  purport  to  contain  all  of  the 
evidence  in  the  cause. 

In  North  Carolina  it  is  held  that  the 
refusal  of  the  trial  court  to  set  aside  the 
verdict  and  award  a  new  trial  upon  the 
ground  that  the  damages  awarded  are  in- 
adequate is  not  reviewable  on  appeal. 
Burns  v.  Ashboro  &  M.  R.  Co.  125  N.  C. 
304,  34  S.  E.  495. 

And  in  Jung  v.  Keuffel,  144  N.  Y.  381, 
39  N.  E.  340,  it  was  held  by  the  court  of 
appeals  that  a  motion  for  a  new  trial  was 
a  matter  addressed  to  the  discretion  of  the 
courts  below,  and  was  not  reviewable  in 
that  court  on  appeal,  although  the  verdict 
might  appear  grossly  inadequate. 

In  Benjamin  v.  Stewart,  61  Cal.  605,  it 
was  pointed  out  by  the  court  that  the 
whole  matter  of  granting  a  new  trial  in  that 
state  was  statutory,  and  that  a  new  trial 
coiild  not  be  granted  on  the  ground  of  in- 
adequacy of  damages  awarded,  unless  upon 
the  statutory  ground,  for  "insufficiency  of 
the  evidence  to  justify  the  verdict."  The 
court  also  said  that  in  such  case  the  state- 
ment must  specify  the  particulars  in  which 
the  evidence  is  alleged  to  be  insufficient, 
and  that  as  in  the  case  before  the  court  no 
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Street  R.  Co.  87  App.  Div.  67,  83  N.  Y.  Supp. 
1082;  McDonald  v.  Walter,  40  N.  Y.  551; 
Townsend  v.  Briggs,  88  Cal.  230,  26  Pac. 
108;  Church  v.  Ottawa,  25  Ont.  Rep.  298; 
Bennett  v.  Hobro,  72  Cal.  178,  13  Pac.  473; 
PhilUps  V.  London  &  S.  W.  R.  Co.  29  Moak, 
Eng.  Rep.  177;  Hackett  v.  Pratt,  52  111. 
App.  346;  Mariana  v.  Dougherty,  46  Cal. 
26;  Hall  v.  The  Emily  Banning,  33  Cal. 
522;  SUte  ex  rel.  Scott  County  v.  Wilson, 
90  Ind.  114;  Collins  v.  Albany  &  S.  R.  Co. 
12  Barb.  492;  Clapp  v.  Hudson  River  R.  Co. 
19  Barb.  461;  Whitney  v.  Milwaukee,  65 
Wis,  409,  27  N.  W.  39;  Wilson  v.  Morgan, 
58  N.  J.  L,  426,  34  -Atl.  752 ;  Phillips  v. 
South  Western  R.  Co.  L.  R.  4  Q.  B.  Div. 
406;  Gaither  v.  Kansas  City,  etc.,  R.  Co. 
27  Fed.  545;  Miller  v.  Delaware,  L.  &  W.  R. 


Co.  58  N.  J.  L.  428,  33  Atl.  950;  Usher  v. 
Scranton  R.  Co.  132  Fed.  405;  Carter  v. 
Wells,  F.  &  Co.  64  Fed.  1005;  14  Enc.  PL 
&  Pr.  p.  932. 

Mr.  Orrille  S.  Bruinback  also  for  de- 
fendant in  error. 

Summers,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  seems  to  have  been  assumed  in  some 
cases  that  at  common  law,  in  an  action  for 
damages  sounding  in  tort,  a  court  might 
set  aside  the  verdict  of  a  jury  when  it  was 
so  excessive  that  it  appeared  to  have  been 
influenced  by  passion  or  prejudice,  but  that 
it  was  powerless  to  disturb  one  that  was 
inadequate.  The  fact  was,  however,  and 
the  doctrine  now  generally  accepted  is,  that 


specifications  had  been  made,  the  question 
would  not  be  considered  by  the  appellate 
court. 

Reversing  order  of  trial  court  granting  a 

new  trial. 

In  Jenkins  v.  Hawkins,  98  Tenn.  545,  41 
8.  W.  1028,  it  was  held  that  where  the 
objection  to  the  verdict  for  damages  was 
as  to  the  amount,  and  not  the  fact  of  the 
verdict,  the  supreme  court  would  not  sus- 
tain the  action  of  the  lower  court  in  setting 
it  aside  as  being  insufficient  and  against 
the  evidence,  unless  upon  its  own  inde- 
pendent investigation  of  the  facts  it  should 
conclude  that  the  jury  acted  from  passion, 
prejudice,  partiality,  or  corruption. 

In  Chesapeake,  O.  So  S.  W.  R.  Co.  v. 
Higgins,  85  Tenn.  620,  4  S.  W.  47,  it  was 
held  error  for  the  trial  judge  to  set  aside 
the  verdict  and  grant  a  new  trial  in  an 
action  for  damages  for  death  of  plaintiff's 
husband  on  the  ground  that  the  amount 
awarded  ($500)  was  insufficient  and  inade- 
quate. After  reviewing  the  evidence  the 
supreme  court  said  that  the  facts  did  not 
make  a  strong  case  for  the  plaintiff,  and 
that  the  verdict  of  the  jury  for  $500  did 
not  evince  passion,  prejudice,  or  corruption, 
authorizing  the  trial  court  to  set  it  aside. 

In  Edwards  v.  Missouri  R.  Co.  82  Mo. 
App.  478^  the  court  on  appeal  reversed  the 
Older  of  the  trial  court  for  setting  aside 
the  verdict  and  granting  a  new  trial,  be- 
cause it  said  the  order  could  not  be  sus- 
tained either  upon  the  ground  that  it  was 
aiiiainst  the  evidence  or  that  the  amount  of 
the  damages  was  too  small,  without  sanc- 
tioning an  invasion  by  the  court  of  the 
province  of  the  jury,  which,  the  court  said, 
they  were  not  at  liberty  to  do. 

And  in  Flanders  v.  Meath,  27  Ga.  358,  the 
order  of  the  trial  court  granting  the  motion 
for  a  new  trial  because  of  the  inadequacy 
of  the  damages  awarded  was  reversed  on 
appeal  The  record  in  the  case,  however, 
disclosed  facts  goin^  to  show  that  the  con- 
duct of  the  plaintiff  was  such  as  to  have 
been  the  proximate  cause  of  the  injury, 
and  for  that  reason  the  plaintiff  was  not 
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entitled  to  recover  anything  whatever. 
Under  those  conditions,  the  court  said  that 
the  plaintiff  was  not  in  a  condition  to  com- 
plain for  getting  more  than  he  was  entitled 
to. 

In  Metropolitan  Street  R.  Co.  v.  O'Neill, 
68  Kan.  252,  74  Pac.  1105,  the  trial  court 
granted  a  new  trial,  and  assigned  as  the 
reason  that  the  verdict  did  not  equal  the 
amount  of  the  actual  pecuniary  injury  to 
the  plaintiff  as  shown  by  the  evidence;  but 
the  supreme  court  held  that  the  amount  of 
pecuniary  injury  was  not  clearly  shown  by 
the  evidence,  and  reversed  the  judgment 
and  ordered  that  judgment  be  entered  upon 
the  verdict.  The  decision  in  that  case  was 
influenced  by  the  statute  which  provided 
that  a  new  trial  should  not  be  granted 
where  the  damages  were  equal  to  the  actual 
pecuniary  injury  sustained. 

Reversal  for  refusal  to  grant  new  trial. 

In  Taylor  v.  Howser,  12  Bush,  466,  it  was 
said  that  where  the  action  of  the  jury  was 
such  as  to  demonstrate  that  as  to  the  dam- 
ages the  proof  was  disregarded,  and  the 
law  of  the  case  as  embodied  in  the  instruc- 
tions of  the  court  disobeyed,  then  a  new 
trial  may  and  ought  to  be  granted.  In 
that  case  it  was  held  reversible  error  for 
the  court  below  to  overrule  a  motion  for 
a  new  trial  where  the  jury  found  a  verdict 
for  one  cent,  and  the  actual  pecuniary 
damages  resulting  directly  from  the  wrong 
were  such  as  could  be  measured,  and  the 
proof  was  clear  and  conclusive. 

In  Milliken  v.  New  York,. 82  App.  Div. 
471,  81  N.  Y.  Supp.  866,  the  order  of  the 
trial  court  denying  a  motion  for  a  new 
trial  was  reversed  although  the  verdict  was 
for  a  substantial  amount.  In  that  case  the 
trial  court  agreed  that  the  verdict  was  in- 
adequate and  illogical,  but  suggested  that 
the  verdict  was  the  result  of  a  compromise, 
and,  though  illogical,  it  was  of  the  opinion 
that  the  verdict  should  stand  and  that  the 
litigation  should  be  ended.  The  court  on 
appeal  said  that  denial  of  the  plaintiff's 
motion  for  a  new  trial  operated  to  the 
prejudice  of  both  litigants  by  perpetuating 
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the  verdict  of  a  jury  is  subject  to  the  super- 
vision of  the  court,  whether  too  large  or 
too  small.  A  leading  case  is  Pliillips  v. 
London  &  S.  W.  R.  Co.  (1879)  L.  R.  5  Q.  B. 
Div.  78,  8  Eng.  Rul.  Cas.  447.  That  was  a 
suit  for  personal  injuries.  On  the  trial  be- 
fore Field,  J.,  and  a  special  jury  the  jury 
gave  the  phiintiff  £7,000.  The  plaintiff 
moved  for  a  new  trial,  which  was  granted 
by  the  Queen's  bench  division  on  the  ground 
that  the  amount  of  damages  given  by  the 
jury  was  so  small  as  to  show  that  tliey 
must  have  left  out  of  consideration  some  of 
the  circumstances  which  ought  to  have  been 
taken  into  account.  The  defendants  ap- 
pealed. James,  L.  J.,  in  the  court  of  appeal 
said  (85) :  "We  agree  that  judges  have  no 
right  to  overrule  the  verdict  of  a  jury  as  to 
the  amount  of  damages  merely  because 
they  take  a  different  view,  and  think  that 
if  they  had  been  the  jury  they  would  have 
given  more  or  would  have  given  less,  still 
ihk  verdicts  of  juries  as  to  the  amount  of 
damages  are  subject,  and  must  for  the  sake 
of  justice  be  subject,  to  the  supervision  of 
a  court  of  first  instance,  and,  if  necessary,  j 
of  a  court  of  appeal  in  this  way;  that  is  to 
say,  if  in  the  judgment  of  the  court  the 
damages  are  unreasonably  large  or  unrea- 
sonably small,  then  the  court  is  bound  to 
send  the  matter  for  reconsideration  by  an- 
other jury."  He  also  says  that  they  are  of 
the  opinion  that  the  damages  were  unrea- 


sonably small,  on  the  grounds  and  reasons 
stated  by  the  chief  justice  in  the  Queen's 
bench  division.  The  case  (Phillips  v.  South 
Western  R.  Co.)  in  the  Queen's  bench  divi- 
sion is  reported  in  (1879)  L.  R.  4  Q.  B.  Div. 
406.  On  page  408  Cockburn,  Ch.  J.,  says: 
"It  was  contended  on  behalf  of  the  defend- 
ants that,  even  assuming  the  damages  to  be 
inadequate,  the  court  ought  not  on  that  ac- 
count to  set  aside  the  verdict  and  direct  a 
new  trial,  inadequacy  of  damages  not  being 
a  sufficient  ground  for  granting  a  new  trial 
in  an  action  of  tort,  unless  there  has  been 
misdirection  or  misconduct  in  the  jury,  or 
miscalculation,  in  support  of  which  ]>osi- 
tion  the  cases  of  Rendall  v.  Hayward,  5 
Bing.  N.  C.  424,  and  Forsdike  v.  Stone,  L. 
R.  3  C.  P.  607,  were  relied  on.  But  in  both 
those  cases  the  action  was  for  slander,  in 
which,  as  was  observed  by  the  judges  in  the 
latter  case,  the  jury  may  consider  not  only 
what  the  plaintiff  ought  to  receive,  but  what 
the  defendant  ought  to  pay.  We  think  the 
rule  contended  for  has  no  application  in  a 
case  of  personal  injury,  and  that  it  is  per- 
fectly competent  to  us,  if  we  think  the  dam- 
ages unreasonably  small,  to  order  a  new  trial 
at  the  instance  of  the  plaintiff.  There  can 
be  no  doubt  of  the  power  of  the  court  to 
grant  a  new  trial  where  in  such  an  action 
the  damages  are  excessive.  There  can  be 
no  reason  why  the  same  principle  should 
not   apply   where   they   are   insufficient   to 


a  result  which  was  strictly  just  to  neither 
of  them. 

So,  also,  in  the  following  cases  the  ap- 
pellate court,  after  a  review  of  the  evi- 
dence, reversed  the  order  of  the  trial  court 
for  refusing  to  grant  a  new  trial  because 
of  the  smallness  of  the  damages  awarded: 
Anglin  v.  Columbus,  128  Ca.  469,  57  S.  E. 
780;  Kilmer  v.  Parrish,  144  Til.  App.  270; 
Henderson  v.  St.  Paul  &  D.  R.  Co.  62  Minn. 
479,  55  N.  W.  53;  Moseley  v.  Jamison,  68 
Miss.  336,  8  So.  744;  Fiso'her  v.  St.  Louis, 
189  Mo.  567,  105  Am.  St.  Rep.  380,  88  S.  W. 
82;  Robbins  v.  Hudson  River  R.  Co.  7  Bosw. 
1;  Meyer  v.  Hart,  23  App.  Div.  131,  48  N. 
Y.  Supp.  904;  Saperstone  v.  Rochester  R. 
Co.  25  App.  Div.  285,  49  N.  Y.  Supp.  486; 
Tourtelotte  v.  Westchester  Electric  R.  Co. 
120  App.  Div.  417,  105  N.  Y.  Supp.  50; 
Michalke  v.  Galveston,  H.  &  S.  A.  R.  Co. 
(Tex.  Civ.  App.)  27  S.  W.  164;  May  v. 
Hahn,  22  Tex.  Civ.  App.  365,  54  S.  W.  416. 
8.  c.  subsequent  appeal  (Tex.  Civ.  App.)  64 
S.  W.  042;  Burns  v.  Merchants'  &  P.  Oil  Co, 
26  Tex.  Civ.  App.  223,  63  S.  W.  1061 ;  Whit- 
ney V.  Milwaukee,  65  Wis.  409,  27  N.  W. 
39. 

Miscellaneous. 

•  In  Bradwell  v.  Pittsburgh  &  W.  E.  Pass. 
R.  Co.  139  Pa.  404,  20  Atl.  1046.  it  was  held 
that  a  new  trial  cannot  be  refused  on  con- 
dition that  the  defendant  pay  a  sum  fixed 
by  the  court,  for  the  reason  that  the  plain- 
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tiff  has  a  right  to  have  his  damages  as- 
sessed by  a  jury. 

But  in  Marsh  v.  Minneapolis  Brewing  Co. 
92  Minn.  182,  99  N.  W.  630,  where  the  ver- 
dict was  for  $50,  it  was  held  that  a  con- 
dition that  the  defendant  may  avoid  a  new 
trial  by  payment  of  a  sum  fixed  by  the 
court — $175  in  that  case — was  not  prejudi- 
cial to  the  defendant  and  within  the  rea- 
sonable discretion  of  the  trial  court. 

To  the  same  effect  is  Ford  v.  Minneapolis 
Street  R.  Co.  98  Minn.  96,  107  N.  W.  817. 
8  A.  &  E.  Ann.  Cas.  902,  where  it  was  said 
that  such  orders  are  discretionary  with  the 
trial  court,  and  will  not  be  set  aside  unless 
it  affirmatively  appears  that  they  consti- 
tute an  abuse  of  discretion.  « 

In  Schoen  v.  Poland,  34  La.  Ann.  1107, 
the  supreme  court  on  appeal  awarded  ex- 
emplary damages  in  case  of  assault  and 
battery. 

And  in  Sullivan  v.  Vicksburg,  S.  &  P.  R. 
Co.  39  IjSl.  Ann.  800.  4  Am.  St.  Rep.  239, 
2  So.  586,  the  amount  of  the  damages  was 
increased  by  the  supreme  court  on  appeal. 

In  Richardson  v.  Zuntz,  26  La.  Ann.  313, 
the  appellate  court  reversed  the  order  of 
the  lower  court  which  denied  a  new  trial, 
where  the  verdict  had  been  rendered  for 
the  defendant,  and  ordered  that  the  plain- 
tiff recover  from  the  defendant  $500  aa 
damages,  and  that  defendant  pay  the  oosta 
in  both  courts. 
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meet  the  justice  of  the  case.*'    The  case  was 
tried  the  second  time  before  Lord  Coleridge, 
Ch.  J.,  and  a  jury,  and  resulted  in  verdict 
and  judgment   for   £16,000,   which   was  af- 
firmed both  in  the   Queen's  bench  division 
and  in  the  court  of  appeal   (1879)   L.  R.  5 
C.  P.  Div.  280.     The  statement  of  the  law 
by  James,  L.  J.   (1879)   L.  R.  5  Q.  B.  Div. 
78-85,  8  Eng.  Rul.  Cas.  447,  is  cited  with 
approval  by  Lord  Davy  in  Watt  v.  Watt 
[1905]  A.  C.  115-121,  2  A.  A  E.  Ann.  Cas. 
672. 

The  following  American  cases  may  be 
cited  as  taking  the  same  view:  Fischer  v. 
St.  Louis,  189  Mo.  567,  107  Am.  St.  Rep. 
380,  88  S.  W.  82;  Benton  v.  Collins,  125  N. 
C.  83,  47  L.R.A.  33,  34  S.  E.  242;  Tathwell 
V.  Cedar  Rapids,  122  Iowa,  50,  97  N.  W.  96; 
ililler  V.  Delaware,  L.  &  W.  R.  Co.  58  N.  J. 
L.  428,  33  Atl.  950;  Ellsworth  v.  Fairbury, 
41  Neb.  881,  60  N.  W.  336;  McDonald  v. 
Walter,  40  N.  Y.  551;  Henderson  v.  St. 
Paul  &  D.  R.  Co.  52  Minn.  479,  55  N.  W. 
53;  Robinson  v.  Waupaca,  77  Wis.  544,  46 
X.  W.  809;  Whitney  v.  Milwaukee,  65  Wis. 
409,  27  N.  W.  39. 

Among  the  grounds  for  a  new  trial  enu- 
merated in  §  5305,  Rev.  Stat.,  are  these: 
"(4)  Excessive  damages,  appearing  to  have 
been  given  under  the  influence  of  passion 
or  prejudice.  (5)  Error  in  the  assessment 
of  the  amount  of  recovery,  whether  too 
large  or  too  small,  when  the  action  is  upon 
a  contract,  or  for  the  injury  or  detention  of 
property.  (6)  That  the  verdict,  report,  or 
decision  is  not  sustained  by  sufhcient  evi- 
dence, or  is  contrary  to  law."  And  prior  to 
its  repeal  in  1898  (93  Ohio  Laws,  p.  217), 
5  5306,  Rev.  SUt.,  provided:  "A  new  trial 
shall  not  be  granted  on  account  of  the 
smallness  of  damages,  in  an  action  for  an 
injury  to  the  person  or  reputation,  nor  in 
any  other  action  where  the  damages  equal 
the  actual  pecuniary  injury  sust.nined." 
Counsel  for  plaintiff  in  error  concede  that 
the  repeal  of  the  section  restores  to  the 
trial  court  its  common -law  power  to  set 
aside  a  verdict  on  the  ground  that  it  is  in- 
adequate, but  contend  that  it  is  discretion- 
ary with  the  trial  court,  and  that  the  cir- 
cnit  court,  the  reviewing  court,  has  not  pow- 
er to  reverse  the  judp^ment  of  the  trial 
court  overruling  a  motion  for  a  new  trial 
on  that  ground,  and,  upon  such  ground, 
p^nt  a  new  trial,  and  that  to  hold  that 
it  may  is  to  add  to  the  cases  specified 
in  sobdi vision  5,  §  5305.  There  are  cases 
holding  that  it  is  discretionary  (Ft.  Wayne 
k  B.  r.  R.  Co-  V.  Wayne  Circuit  Judge,  110 
Mich.  173,  68  N.  W.  115;  Benton  v.  Collins, 
Mprt);  but  in  Tathwell  v.  Cedar  Rapids, 
lupn,  under  Ck>de  provisions  substantially 
identical  with  those  of  this  state,  and  where 
tiicre  had  been  a  repeal  of  a  similar  provi- 
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sion  that  "a  new  trial  shall  not  be  granted 
on  account  of  the  smallness  of  damages,  in 
an  action  for  an  injury  to  the  person  or 
reputation,  where  the  damages  equal  the  ac- 
tual pecuniary  injury  sustained,"  it  is  held: 
"(1)  At  common  law  the  court  had  the 
same  power  to  grant  a  new  trial  where  the 
verdict  was  inadequate  as  where  it  was  ex- 
cessive, and  the  provisions  of  the  Code  su- 
persede the  common- law  rules  only  so  far 
as  the  same  are  inconsistent.  (2)  Code,  § 
3755,  when  liberally  construed,  as  it  should 
be,  authorizes  a  new  trial  where  the  verdict 
is  inadequate,  notwithstanding  the  omission 
from  the  present  (Dode  of  the  provision  con- 
tained in  §  2839  of  the  Code  1873.  (3) 
Where  the  trial  judge  finds  that  the  jury 
failed  to  allow  the  amount  of  damages 
shown  by  the  uncontradicted  testimony,  he 
may  set  the  verdict  aside  as  in  conflict  with 
the  evidence,  and  grant  a  new  trial." 

In  the  well-considered  opinion  by  Mc- 
Clain,  J.,  in  answer  to  the  contention  ki 
that  case  that  the  repeal  had  taken  away 
all  power  to  grant  new  trials  on  the  ground 
of  inadequacy  of  the  verdict,  excepting  in 
actions  upon  contract,  or  for  the  injury  or 
detention  of  property,  he  said  it  was  more 
reasonable  to  infer  that  the  repeal  "indi- 
cates an  intention  to  abolish  the  limitation 
found  in  that  section  on  the  right  to  grant 
new  trials  for  inadequacy  of  damages,  and 
that  the  legislature  understood  that,  after 
this  section  was  omitted,  the  general  power 
to  set  aside  verdicts  because  not  supported 
by  the  evidence  would  extend  to  verdicts 
which  were  inadequate,  as  well  as  those 
which  are  not  only  partially,  but  entirely, 
contrary  to  the  evidence."  He  also  said 
that  the  power  to  set  aside  a  verdict  that 
is  manifestly  inadequate  under  the  evidence 
is  expressly  given  by  the  sixth  subdivision, 
"that  the  verdict,  report,  or  decision  is  not 
sustained  by  sufficient  evidence,  or  is  con- 
trary to  law." 

The  limitation  in  subdivision  5,  §  5305, 
w^as  made  probably  in  view  of  the  denial 
of  a  new  trial  on  account  of  the  smallness 
of  the  damages,  in  an  action  for  injury  to 
a  person  or  reputation;  and,  conceding  that 
the  repeal  of  §  5306,  whatever  may  have 
been  the  supposition  of  the  legislature,  can- 
not under  any  known  rule  of  construction 
be  held  to  add  actions  for  an  injury  to  the 
person  or  reputation  to  the  actions  enumer- 
ated in  subdivision  5,  §  5305,  yet  in  view 
of  the  repeal  of  original  §  5306,  §  5305  must 
be  construed  as  not  depriving  the  court  of 
power  to  grant  new  trials  in  the  actions 
mentioned  in  original  §  5306  when  the  ver- 
dict is  inadequate. 

The  granting  of  a  new  trial  on  the 
ground  that  the  damages  are  inadequate  is 
held  discretionary  in  the  trial  court,   and 


13G 


OHIO  SUPREME  COURT. 


K£B.y 


not  reviewable,  in  Benton  ▼.  Ck)]1inB,  and  in 
Ft.  Wayne  &  B.  I.  R.  Co.  v.  Wayne  Circuit 
Judge,  supra,  discretionary,  but  reviewable 
in  cane  of  abuse  of  discretion.  Jung  v. 
Keuffel,  144  N.  Y.  381,  39  N.  E.  340,  does 
not  hold  that  the  matter  is  not  reviewable, 
but  that  it  is  reviewable  in  the  general 
term  of  the  supreme  court,  and  not  in  the 
court  of  appeals.  In  most  of  the  cases  cit- 
ed the  matter  is  reviewed,  and  in  Fischer 
V.  St.  Louis,  and  in  Miller  .v.  Delaware,  L. 
A,  W.  R.  Co.  supra,  a  new  trial  was  granted 
in  the  supreme  court. 

But  while  we  hold  that  a  new  trial  may 
be  granted  on  the  ground  that  the  verdict 
is  inadequate,  yet  attention  should  be  given 
to  the  circumstances  under  which  it  is  held 
proper  that  it  should  be  granted. 

The  present  case  falls  clearly  within  the 
principles  applied  in  Phillips  v.  London  & 
S.  W.  R.  Co.  (1879)  L.  R.  5  Q.  B.  Div.  78, 
8  Eng.  Rul.  Cas.  447,  and  Tathwell  v.  Cedar 
Rapids,  122  Iowa,  50,  97  N.  W.  96.  If  the 
plaintiff  is  entitled  to  recover,  then  the 
amount  assessed  did  not  cover  the  time  ac- 
tually lost,  and  the  judgment  is  affirmed. 

Crew,  Spear,  Davis,  and  Price,  J«J., 
concur. 
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WILLIAM  M.  BONNET,  Plff.  in  Err., 

V. 

EMMA   E.   FOOTE. 

(47  Colo.  282,  107  Pac.  252.) 

Physician  —  malpractice  —  fractured 
thigh. 

1.  A  surgeon  is  guilty  of  malpractice  in 
treating  as  a  mere  bruise  a  fracture  of  the 
neck  of  the  femur,  where,  when  patient  is 
placed  on  his  back,  his  foot  lies  over  on  one 
side,  without  power  on  his  part  to  control 
it. 

Evidence  —  fractured   bone  —  remote 
examination. 

2.  Evidence  of  the  result  of  an  examina- 
tion of  a  hip,  made  five  years  after  defend- 
ant was  called  upon  to  treat  it,  is  admissible 
in  an  action  against  him  for  malpractice  in 
failing  to  discover  that  it  was  fractured,  in 
corroboration  of  evidence  that  its  condition 
immediately  after  the  injury  tended  to  show 
a  fracture. 

Same  —  photograph  —  remoteness. 

3.  That  a  sciagraph  of  an  injured  hip  was 
taken  five  years-  after  the  injury  does  not 
render  it  inadmissible  in  evidence  upon  the 
question  of  the  character  of  the  injury. 

Same  —  damages  —  fractured  bone  — 
shortened  limb. 

4.  Evidence  of  the  shortening  of  the  lep 
is  admissible  upon  the  question  of  damages 
in  an  action  against  a  surgeon  for  negligent 
•28  L.R.A.(N.S.) 


failure  properly  to  diagnose  a  fracture  of 
the  neck  of  the  femur,  where  there  is  sufli- 
cient  evidence  in  the  case  to  establish  the 
negligence. 

(February  7,  1910.) 

ERROR  to  the  District  Court  for  the  City 
and  County  of  Denver  to  review  a 
judgment  in  plaintifTs  favor  in  an  action 
brought  to  recover  damages  for  alleged  mal- 
practice.   Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  George  W.  Taylor  and  H.   li. 
Noble  for  plaintiff  in  error. 

Gabbert,  J.,  delivered  the  opinion  of  the 
court : 

Defendant  in  error  commenced  suit  against 
plaintiff  in  error  to  recover  damages  for  the 
alleged  malpractice  of  the  latter.  In  her 
complaint  plaintiff  alleged  that  while  walk- 

Note.^  Liability  of  physician  or  sur- 
geon for  failure  to  diagno9e  fracture 
or  dislocation. 

The  terms  "physician"  and  "surgeon" 
herein  are  used  interchangeably,  the  courts 
making  apparently  no  attempt,  so  far  as 
this  point  is  concerned,  to  distinguish  their 
respective  liabiKties. 

In  Champion  v.  Kieth,  17  Okla.  204,  87 
Pac.  846,  a  judgment  for  plaintiff  in  an  ac- 
,tion  against  a  physician  and  surgeon  for 
failure  to  diagnose  a  fracture  of  the  neck 
of  the  femur  was  reversed  as  not  sustained  by 
the  evidence,  it  being  shown  that  the  defend- 
ant was  a  reputable  surgeon,  possessing  the 
ordinary  skill  and  ability  required,  that  he 
took  the  precaution  of  calling  in  an  assist- 
ant of  perhaps  even  greater  skill,  and  that 
their  examination  was  very  thorough,  that 
all  precautions  and  appliances  at  their  com- 
mand were  used,  and  there  being  evidence 
that  a  fracture  of  the  neck  of  the  femur  is 
sometimes  impossible  to  detect  and  dis- 
tinguish from   a  dislocation. 

It  was  held  in  English  v.  Free,  205  Pa. 
624,  55  Atl.  777,  that  a  physician  was  not 
liable  for  failing  to  diagnose  correctly  a  dis- 
location of  the  hip  joint,  where  it  appeared 
that  the  defendant  was  a  skilful  surgeon  in 
good  repute,  that  he  gave  attention  to  the 
case,  and  called  in  to  aid  him  two  other 
competent  surgeons,  and  the  testimony  of 
all  the  reputable  physicians  called  agreed 
that  the  injury  was  such  that  it  was  very 
diflicult  and  sometimes  impossible  to  detect 
its  exact  character. 

A  physician  and  surgeon  who  makes  three 
examinations  with  the  X-ray  of  an  injured 
wrist  to  ascertain  whether  the  wrist  is  frac- 
tured uses  reasonable  skill  and  care,  and  is 
not  liable  for  failure  to  detect  the  fracture 
through  negligence  in  not  taking  an  X-ray 
photograph  to  make  certain  his  diagnosis. 
Wells  V.  Ferry-Baker  Lumber  Co.  (Wash.) 
post,  — ,  107  Pac.  869. 

Where  an  injured  arm  was  so  swollen  that 
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ing  on  Sixteenth  street,  in  the  city  of  Den- 
ver, she  slipped  and  fell  on  the  pavement, 
and  injured  her  right  hip;  that  she  em- 
ployed the  defendant,  a  physician  and  sur- 
geon, to  treat  the  injury;  that  he  examined 
her,  and  announced  that  she  had  only  sus- 
tained a  severe  bruise,  which  time  and 
keeping  quiet  would  heal;  that  he  called 
and  treated  her  twice  a  day  for  about  two 
weeks,  and  thereafter  once  a  day  for  about 
one  month,  and  after  this  period  occasional- 
ly for  about  two  months.  She  then  alleges 
tliat  the  injury  she  received  from  her  fall 
was  a  fracture  of  the  neck  of  the  right 
femur,  with  a  displacement  of  the  outer 
fragment,  which  eventually  caused  a  short- 
ening of  the  right  limb  from  2  to  3  inches. 
The  negligence  charged  is  (1)  neglect  and 
inattention  of  defendant  in  his  examina- 
tion of  the  plaintiff;  (2)  failing  to  set  the 
lK)nes  in  proper  position  and  to  keep  them 
in  place;  (3)  failing  to  use  proper  appli- 
ances at  the  proper  time.  The  trial  on  the 
issues  made  by  the  answer  of  the  defendant 
to  this  complaint  and  the  replication  of 
plaintiff  resulted  in  a  verdict  and  judgment 
for  plaintiff  in  the  sum  of  $1,500.   The  de- 


fendant brings  the  case  here  for  review  on 
error. 

The  first  question  we  shall  consider  is  the 
sufficiency  of  the  evidence  to  establish  the 
negligence  of  the  defendant  as  charged.  The 
testimony  is  not  voluminous,  and,  so  far  as 
material  to  that  question,  is  substantially 
as  follows:  Plaintiff  fell  upon  the  sidewalk 
in  the  evening.  She  was  at  once  removed 
to  her  room,  and  requested  that  the  defend- 
ant be  called.  He  arrived  within  a  few 
minutes,  found  that  she  was  suffering  se- 
vere pain,  and  told  her  he  was  afraid  she 
had  suffered  a  fracture,  and  advised  her 
that  he  would  not  make  an  examination 
until  morning.  The  next  morning  he  called, 
and  examined  her  hip  by  feeling  it  with  his 
hands,  and  concluded  that  the  injury  was  a 
severe  bruise,  and  not  a  fracture.  It  fur- 
ther appears  from  the  testimony  that  he 
continued  to  treat  her  for  the  periods  as  al- 
leged in  her  complaint  as  for  a  bruise,  and 
not  a  fracture;  that  he  made  frequent  ex- 
aminations of  the  injured  limb,  and  meas- 
urements for  the  purpose  of  ascertaining 
whether  or  not  it  was  shortening,  but  at  no 
time  regarded  the  injury  as  anything  more 


the  complete  extent  of  the  injury  could  not 
he  discovered  by  a  careful  and  skilful  ex- 
amination, and  a  subsequent  examination 
was  prevented  by  the  patient,  the  attending 
surgeon  was  not  liable  for  failure  to  discov- 
er a  fracture.  •  Gedney  v.  Kingsley,  41  N.  Y. 

5.  R.  794,  16  N.  Y.   Supp.  792. 

It  was  said  in  James  v.  Crockett,  34  N. 

6.  540,  that  it  does  not  follow  that  a  physi- 
cian was  negligent  because  he  was  unable 
to  discover  a  dislocation ;  and  it  appearing 
that  the  defendant,  against  whom  negli- 
^nce  was  charged,  gave  the  patient  care- 
ful attention,  made  more  than  one  careful 
examination,  and,  not  content  with  his  own 
diagnosis,  called  in  another  physician  for 
consultation,  a  nonsuit  was  affirmed. 

Where  the  discovery  of  a  fracture  is  a 
matter  of  extreme  difficulty,  and  a  surgeon 
u^es  ordinary  skill  and  diligence  in  his  ex- 
smination,  negligence  may  not  be  imputed 
to  him  for  failing  to  detect  the  fracture. 
Stamper  v.  Rhindress,  41  N.  S.  45  (fracture 
of  rim  of  hip  joint). 

It  has  been  held  that  a  physician  is  not 
liable  for  erroneously  diagnosing  a  dis- 
location as  a  fracture,  unless  treatment  im- 
proper for  a  dislocation  followed;  and  in 
thf  ease  of  a  dislocated  clavicle,  that  if 
the  treatment  was  such  as  reasonable  skill 
and  care  exacted  for  the  cure  of  a  dislocated 
clavicle,  a  physician  was  not  liable,  re- 
eardless  of  what  his  diagnosis  may  have 
been.    Tomer  ▼.  Aiken,  126  Iqwa,  114,  101 

X  W  769 

And  BO  in  Fowler  v.  Sergeant,  1  Grant, 
Cas.  355,  where  the  plaintiff  had  suffered  a 
fracture  of  the  neck  of  the  thigh  bone,  and 
tbe  testimony  established  that  such  a  frac- 
ture was  difHcult  of  detection  and  cure, 
28LR.A-(N.«.) 


it  was  held  that  the  physician  was  not 
chargeable  for  his  ignorance  if  he  prescribed 
for  it  rightly,  and  it  appeared  that  the 
treatment  given  by  the  defendant  was  the 
proper  remedy  for  the  conditions  then  ex- 
isting. 

But  a  physician  is  answerable  in  dam- 
ages for  failing  to  discover  a  dislocation 
of  the  shoulder  and  fracture  of  an  arm 
when  he  had  a  reasonable  opportunity  to 
make  an  examination,  and  the  dislocation 
and  fracture  could  have  been  ascertained 
by  the  exercise  of  ordinary  care.  Mansei 
V.  Collins,  69  Kan.  290,  76'Pac.  851. 

And  a  physician  is  guilty  of  negligence 
for  which  there  may  be  a  recovery  where 
he  omits  to  reduce  a  swelling,  and  thus  fails 
to  discover  that  the  real  nature  of  an  in- 
jury is  a  broken  patella  instead  of  a  rup- 
ture of  the  ligaments.  Pike  v.  Honsinger, 
355  N.  Y.  201,  63  Am.  St.  Rep.  655,  49  N. 
E.  760. 

So,  one  who  suffers  injury  through  the 
failure  of  his  physician  to  discover  and 
reduce  a  dislocation  which  could  have  been 
readily  discovered  is  entitled  to  recover 
damages  resulting  from  the  physician's 
negligence.  Burton  v.  Neill,  140  Iowa,  141, 
118  N.  W.  302. 

In  Burk  v.  Foster,  114  Ky.  20,  59  L.R.A. 
277,  69  S.  W.  1096,  1  A.  &  E.  Ann.  Cas.  304, 
where  the  physician  failed  to  discover  a  dis- 
located shoulder,  the  court,  in  reversing  a 
judgment  for  the  defendant,  said  that  the 
patient  was  entitled  to  an  ordinarily  care- 
ful and  thorough  examination  of  his  in- 
juries, such  as  the  circumstances  attending 
their  infliction,  the  condition  of  the  patient, 
and  the  surgeon's  opportunities  for  proper 
examination,   suggested   and   allowed. 
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than  a  severe  bruise.  Plaintiff  was  confined 
to  her  bed  for  about  four  weeica.  At  the 
end  of  that  time  she  was  able  to  sit  up  a 
short  time  each  day,  gradually  increasing 
it.  In  a  few  weeks  she  was  able  to  walk 
with  crutches,  and  about  four  months  after 
her  injury  was  sufficiently  recovered  so  that 
she  was  able  to  go  to  Santa  F6,  where  she 
remained  for  several  months.  She  used 
crutches  or  a  crutch  and  cane  for  about 
eighteen  months  after  her  injury.  After 
that  period  she  used  a  cane  only.  She 
suffered  more  or  less  pain  for  something 
like  two  years,  at  the  end  of  which  time  it 
passed  away,  but  occasionally  would  re- 
turn. It  appears  from  the  testimony  that 
the  injured  limb  was  shortened,  that  it  is 
not  as  strong  as  before  the  injury,  and  that 
plaintiff  cannot  use  it  with  the  same  degree 
of  facility  she  could  before  it  was  injured. 
A  physician  and  surgeon  called  on  behalf 
of  the  plaintiff  testified  that  about  five 
years  after  her  injury  he  made  an  examina- 
tion of  her  right  limb,  and  found  from  such 
examination,  aided  by  an  X-ray  photograph 
of  her  right  hip,  that  she  had  sustained  a 
fracture  of  the  neck  of  the  femur  of  the 
right  limb.  He  also  stated  that,  in  case  of 
a  fracture  of  the  neck  of  the  femur,  it  is 
often  difficult  to  ascertain  whether  there  is 
a  fracture  or  not.  He  further  stated  that 
a  severe  bruise  in  the  vicinity  of  the  neck 
of  the  femur  would  produce  practically  the 
same  pain  as  a  fracture.  He  also  detailed 
the  method  usually  adopted  by  surgeons  for 
the  purpose  of  ascertaining  whether  or  not, 
when  the  hip  is  injured,  a  fracture  exists. 
It  appears  from  the  testimony  thnt  the  de- 
fendant did  not  adopt  this  method  or  do 
anything  more  in  the  way  of  examining  the 
injured  limb  than  already  stated. 

During  the  course  6{  his  examination  the 
witness  was  asked: 

Q.  Doctor,  if  a  patient  with  an  injured 
hip  lie  on  the  back  and  her  foot  turns  over 
to  one  side,  what  is  the  indication? 

A.  Might  be  a  fracture;  might  be  a  dis- 
location. 

Q.  It  would  be  one  or  the  other? 

A.  One  or  the  other. 

Q.  The  indication  would  be  that  it  was 
either  a  dislocation  or  fracture? 

A.  Yes;  that  is,  if  there  was  inability  to 
put  it  back  a^in  in  place. 

Plaintiff  was  recalled  as  a  witness,  and 
asked : 

Q.  You  may  state  to  the  jury  what  posi- 
tion your  foot — the  right  foot — assumed 
after  this  injury,  when  you  were  lying  there 
on  your  back? 

A.  It  laid  over  on  the  side. 

Q.  Did  Dr.  Bonnet  ever  see  it  lying  over 
on  the  side? 
28  L.E.A.(N.S.) 


I  A.  Yes,  sir.  *  He  said  he  did  not  like  it, 
although  he  could  not  understand  why  it 
did  that. 

Q.  Did  he  straighten  it? 

A.  He  straightened  it  up,  and  it  fell  back 
again. 

Q.  Did  you  have  any  control  over  it  to 
keep  it  up  from  falling  back. 

A.  None  whatever. 

The  defteqdant  did  not  testify,  and  there 
was  no  testimony  offered  on  his  behalf  con- 
troverting the  facts  and  testimony  as  above 
narrated.  From  these  facts  and  evidence 
it  is  clear  that  the  injury  to  plaintiff's  hip 
was  a  fracture  instead  of  a  mere  bruise, 
and  the  question  to  determine  is  whether  or 
not  it  appears  that  defendant  was  guilty  of 
negligonce  in  diagnosing  and  treating  her 
injury. 

In  the  absence  of  a  special  contract,  the 
law  implies  that  a  surgeon  employed  to 
treat  an  injury  contracts  with  his  patient, 
first,  that  he  possesses  that  reasonable  de- 
gree of  learning  and  skill  which  is  ordi- 
narily possessed  by  others  of  the  profession ; 
second,  that  he  will  use  reasonable  and  or- 
dinary care  and  diligence  in  the  exercise  of 
skill  and  the  application  of  liis  kno>vledge 
to  accomplish  the  purpose  for  which  he  is 
employed;  and,  third,  that  he  will  use  his 
best  judgment  in  the  application  of  his 
skill  in  deciding  upon  the  nature  of  the  in- 
jury and  the  best  mode  of  treatment.  Burn- 
ham  V.  Jackson,  1  Colo.  App.  237,  28  Pac. 
250;  Leighton  v.  Sargent,  27  N.  H.  460,  59 
Am.  Dec.  388;  Winner  v.  Lathrop,  67  Hun, 
511,  22  N.  Y.  Supp.  516;  Carpenter  v.  Blake, 
10  Hun,  358.  He  is  not  responsible  for 
want  of  success  unless  it  results  from  a 
failure  to  exercise  ordinary  care  or  from 
want  of  ordinary  skill.  Burnham  v.  Jack- 
son and  Leighton  v.  Sargent,  supra;  Wil- 
liams V.  Poppleton,  3  Or.  139.  And  if  he 
possesses  ordinary  skill,  and  exercises  or- 
dinary care  in  applying  it,  he  is  not  respon- 
sible for  a  mistake  of  judgment.  Fisher  v. 
NiccoUs,  2  111.  App.  484;  Heath  v.  Glisan,  3 
Or.  64;  Langford  v.  Jonea,  18  Or.  307,  22 
Pac.  1064. 

Applying  these  well-settled  principles  of 
law  governing  the  liability  of  surgeons,  it 
is  at  once  apparent  from  the  facts  that  the 
failure  of  the  defendant  to  properly  diag- 
nose and  treat  the  injury  to  plaintifTs  hip 
was  inexcusable.  That  the  bone  was  frac- 
tured cannot  be  doubted.  The  evidence  of 
such  fracture  was  plain  from  the  fact  that 
plaintiff's  foot  lay  over  on  one  side,  to 
which  the  attention  of  defendant  was  di- 
rected; so  that  one  of  two  conclusions  is 
inevitable:  Either  defendant  did  not  pos- 
sess that  degree  of  learning  and  skill  which 
the  law  requires  of  surgeons,  or,  if  he  did, 
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be  failed  to  exercise  ordinary  care  in  apply- 
ing it. 

It  is  urged  that  the  court  erred  in  admit- 
nng  the  evidence  of  the  doctor  above  re- 
1  ^rred  to,  for  the  reason  that  his  examina- 
tion  of  the  plaintiiT  was  made  some  five 
years  after  the  injury,  and  that  the  condi- 
tion of  the  injured  limb  at  that  time  was 
not  competent  to  prove  that  it  was  the  re- 
sult of  the  defendant's  treatment,  or  fail- 
ure to  properly  diagnose  her  injury.  Un- 
skilfulness  cannot  be  established  by  proof 
of  the  result  of  treatment  alone.  Improp- 
er treatment  must  be  shown  by  other  evi- 
dence. Sims  V.  Parker,  41  111.  App.  284. 
This  rule  is  satisfied  in  the  case  at  bar. 
There  was  other  testimony  with  respect  to 
the  condition  of  the  limb  shortly  after  the 
injury  and  during  the  period  the  defendant 
was  treating  it,  which  at  least  tended  to 
prove  that  the  bone  had  been  fractured,  and 
the  evidence  of  the  doctor  to  the  cfTect  that 
from  his  examination  he  found  that  it  had 
been  factured  was  competent  as  tending  to 
corroborate  the  testimony  on  the  part  of 
plaintiff  that  its  condition  immediately  aft- 
er the  injury  was  such  as  would  be  caused 
by  a  fracture.  In  this  connection  we  no- 
tice the  claim  that  the  court  erred  in  ad- 
mitting the  photograph  of  the  injured  limb, 
the  "sciagraph,"  as  it  is  termed,  for  the  rea- 
<^n  that  it  was  taken  Several  years  after 
the  accident.  That  it  was  taken  long  after 
the  injury  would  be  proper  to  consider  in 
determining  the  weight  which  should  be 
iriven  it;  but  that  would  not  affect  its  com- 
T-etency. 

It  is  next  claimed  that  the  court  erred 
in  admitting  testimony  of  the  shortness  of 
*'he  injured  limb.  A  surgeon  is  only  re- 
luired  to  restore  an  injured  limb  to  that 
•legree  of  perfection  which  would  result 
from  the  exercise  of  that  degree  of  skill  in 
treating  the  injury  which  is  ordinarily  pos- 
itessed  by  members  of  the  profession.  As 
previously  stated,  a  surgeon  is  not  respon- 
sible for  want  of  success  unless  it  is  the  re- 
sult of  a  failure  to  exercise  ordinary  care. 
Neither  is  he.  responsible  for  a  mistake  of 
judgment  if  he  possesses  ordinary  skill,  and 
nses  reasonable  care  in  exercising  it.  The 
fact  that  an  injured  limb  is  defective  after 
thejHitient  has  recovered  is  proper  to  con- 
sider in  an  action  for  malpractice,  although 
it  is  not  prima  facie  evidence  of  negligence 
of  the  surgeon  treating  it  (Piles  v.  Hughes, 
10  Iowa,  579),  or,  as  some  authorities  state 
in  substance,  the  mere  fact  that  an  injured 
limb  is  imperfectly  healed  does  not  of  it- 
self establish  that  the  surgeon  treating  it 
WIS  ^ilty  of  ncplisrcnce  (Wood  v.  Barker, 
49  Mich.  295,  13  N.  W.  597).  However, 
wither  of  these  rules  of  law,  in  the  circum- 
stances of  this  case,  rendered  the  evidence 
28LRJL(N.S.) 


under  consideration  incompetent.  The  claim 
of  the  plaintiff,  and  as  the  evidence  estab- 
lishes, was  that  the  defendant  did  not  treat 
her  for  a  fractured  bone,  but  for  a  severe 
bruise,  and  that  he  improperly  diagnosed 
her  injury.  The  bone  was  fractured.  From 
the  evidence  it  appears  that  defendant 
should  have  discovered  this  fact.  So  that 
the  result  which  would  follow  his  failure  to 
properly  diagnose  and  treat  the  injury  was 
competent  for  the  purpose  of  establishing 
the  damages  sustained. 

It  is  also  urged  that  the  plaintiff  was 
guilty  of  contributory  negligence  which 
should  preclude  a  recovery.  We  fail  to 
find  that  the  record  discloses  i^ny  act  on  the 
part  of  the  plaintiff  which  contributed  to 
her  injury  or  retarded  the  healing  of  her 
injured  limb. 

Error  is  also  assigned  upon  the  refusal  of 
the  court  to  give  instructions  requested. 
Those  requested  were  substantially  embraced 
in  the  instructions  given  by  the  court. 
It  is  not  error  to  refuse  instructions  em- 
braced in  those  given. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Steele,   Ch.  J.,  and  Bailey,  J.,  concur. 
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SOUTHERN    EXPR^S    COMPANY,    Plff. 

in  Err., 
v. 

SOTILLE  BROTHERS. 

(—  Ga.  — ,  67  S.  E.  414.) 

Carrier  —  seizure  of  freight  ^  liabil- 
ity to  shipper. 

Where,  after  arrival  at  destination,  an  in- 
terstate shipment  of  intoxicating  liquors 
stored  in  the  warehouse  of  a  common  car- 
rier is,  over  his  protest  and  without  fraud, 
collusion,  or  connivance  on  his  part,  seized 
by  public  officials  acting  under  warrant  is- 

Headnote  by  Holden,  J. 

• __^ 

Note,  ^  Action  of  public  authorities  un- 
der police  power  as  defense  to  car- 
rier for  delay  or  no:idelivery  of 
freight. 

This  question  was  discussed  in  the  note 
accompanying  the  case  of  Alabama  &  V.  R. 
Co.  v.  Tirelli  Bros.  21  L.R,A.(N.S.)  731, 
and  but  one  other  case  in  addition  to  South - 
i:rx  Exp.  Co.  v.  Sotille  Bbos.  has  since 
been  reported. 

In  New  York  C.  &  H.  R.  R.  Co.  v.  Neil, 
65  Misc.  179,  119  N.  Y.  Supp.  676,  the 
question  arose  in  an  action  by  a  carrier  to 
recover  transportation  charges  upon  a  ship- 
ment of  cattle.  A  counterclaim  interposed 
for  damages  suffered  through  the  delay  of 
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sued  in  confonnity  to  a  law  authorizing 
such  seizures  by  such  officials  in  enumerated 
instances,  which  law  provides  for  tiie  keep- 
ing of  such  liquors  for  thirty  days  before 
they  shall  be  destroyed  or  become  forfeited 
to  the  state,  and  authorizes  the  bringing 
of  an  action  by  any  person  to  recover  the 
same,  and  the  carrier  notifies  the  consignor, 
or  the  consignoi'  has  actual  notice,  of  such 
seizure  in  time  to  bring  an  action  to  re- 
cover the  goods  under  the  provision  of  such 
law,  the  carrier  is  relieved  from  liability 
to  the  consignor  for  nondelivery  to  the  con- 
signee, even  though  such  law  ntay  be  uncon- 
stitutional, it  never  having  been  judicially 
declared  so. 

(February  18,  1010.) 

ERROR  to  the  Superior  Court  for  Rich- 
mond County  to  review  a  judgment  in 
plaintiffs*  favor  in  an  action  brought  to  re- 
cover the  value  of  certain  goods  which  had 
been  seized  under  process  of  law  while  in 
defendant's  possession  for  transportation. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  K.  Miller,  for  plaintiff  in 
error : 

The  carrier  is  not  required  to  resist  a 
seizure,  and  the  carrier  may  submit  there- 
to without  incurring  liability. 

New  Mexico  ex  rel.  McLean  v.  Denver  & 
R.  G.  R.  Co.  203  U.  S.  46,  51  L.  ed.  78,  27 
Sup.  Ct.  Rep.  1;  Missouri  P.  R.  Co.  v. 
Larabee  Flour  Mills  Co.  211  U.  S.  612,  53 
L.  ed.  352,  29  Sup.  Ct.  ^ep.  214;  New  York 
ex  rel.  Silz  v.  Hesterberg,  211  U.  S.  31,  53 
L.  ed.  75,  29  Sup.  Ct.  Rep.  10;  American 
Exp.  Co.  V.  MuUins,  212  U.  S.  311,  53  L.  ed. 
525,  29  Sup.  Ct.  Rep.  381,  15  A.  &  E.  Ann. 
Cas.  536;  Stiles  v.  Davis,  1  Black,  101,  17 
L.  ed.  33;  Wells  v.  Maine  S.  S.  Co.  4  Cliff. 
228,  Fed.  Cas.  No.  17,401;  Savannah,  G.  & 
N.  A.  R.  Co.  V.  Wilcox,  48  Ga.  432;  Adair  v. 
United  States,  208  U.  S.  161,  52  L.  ed.  436, 
28  Sup.  Ct.  Rep.  277,  13  A.  &  E.  Ann.  Cas. 
764;  Ex  parte  Young,  209  U.  S.  128,  52  L. 
ed.  716,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct. 
Rep.  441;  Hunter  v.  Wood,  209  U.  S.  205, 
52  L.  ed.  747,  28  Sup.  Ct.  Hep.  472;  Mc- 
Lean v.  Arkansas,  211  U.  S.  539,  53  L.  ed. 
315,  29  Sup.  Ct.  Rep.  206;  25  Am.  &  Eng. 
Enc.  Law,  pp.  153,  152;  17  Am.  &  Eng.  Enc. 
Law,  p.  304;  Moore,  Carr.  pp.  229,  233;   2 


Hutchinson,  Carr.  §§  738,  740,  743,  755;  4 
Elliott,  Railroads,  §  1538;  The  Asiatic 
Prince,  47  C.  C.  A.  325,  lOg  Fed.  287;  State 
V.  United  States  Exp.  Co.  70  Iowa,  271,  30 
N.  W.  568;  Smith  v.  Frost,  51  Ga.  339; 
Nicholas  v.  Tanner,  117  Ga.  227,  43  S.  E. 
489;  Merz  v.  Chicago  &  N.  W.  R.  Co.  86 
Minn.  33,  90  N.  W.  7. 

If  the  shipper  does  not  follow  the  prop- 
erty seized,  the  carrier  may  assume  that 
he  has  abandoned  it  as  subject  to  the' proc- 
ess of  seizure. 

Savannah,  G.  &  N.  A.  R.  Co.  v.  Wilcox, 
48  Ga.  432;  Smith  v.  Frost,  supra;  South- 
ern R.  Co.  V.  Heymann,  118  Ga.  616,  45  S. 
E.  491. 

If  it  becomes  unlawful  or  impossible  for 
a  contract  of  carriage  to  be  performed  by 
act  of  the  state,  the  contract  is  dissolved. 

Gates  V.  Goodloe,  101  U.  S.  621,  25  L. 
ed.  898 ;  3  Kent,  Com.  248 ;  Macon  &,  B.  R.  Co. 
V.  Gibson,  85  Ga.  17,  21  Am.  St.  Rep.  135, 
11  S.  E.  442;  Hutchinson,  Carr.  §§  322,  819. 
836;  New  Mexico  ex  rel.  McLean  v.  Denver 
&  R.  G.  R.  Co.  203  U.  S.  38,  51  L.  ed.  78, 
27  Sup.  Ct.  Rep.  1 ;  Floyd  v.  Cook,  118  Ga., 
529,  63  L.R.A.  450,  45  S.  E.  441;  Savannah, 
G.  &  N.  A.  R.  Co.  V.  Wilcox,  48  Ga.  437; 
Kohn  v.  Richmond  &  D.  R.  Co.  37  S.  C.  1, 
24  L.R.A.  100,  34  Am.  St,  Rep.  726,  16  S.  E. 
377;  4  Elliott,  Railroads,  §  1537;  Hale, 
Bailm.  p.  182;  Stofy,  Bailm.  §§  124,  1235. 

Messrs.  McDanlel,  Alston,  A  Black 
also  for  plaintiff  in  error. 

Messrs.  Samuel  H.  Myers  and  Archi- 
bald Blackshear,  for  defendants  in  error: 

The  transporation  of  merchandise  from 
one  state  into  and  across  another  was  in- 
terstate commerce,  and  was  protected  from 
the  operation  of  state  laws  from  the  mo- 
ment of  shipment,  whilst  in  transit,  and  up 
to  the  ending  of  the  journey  by  the  delivery 
of  the  goods  to  the  consignee  at  the  place 
to  which  they  were  consigned. 

Bowman  v.  Chicago  &  N.  W.  R.  Co.  125 
U.  S.  465,  31  L.  ed.  700,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689,- 1062;  Rhodes  v. 
Iowa,  170  U.  S.  415,  42  L.  ed.  1092,  18  Sup. 
Ct.  Rep.  664;  Vance  v.  "\V.  A.  Vandercook 
Co.  170  U.  S.  439,  42  L.  ed.  1101,  18  Sup. 
Ct.  Rep.  674. 

A  state  statute  which  conflicts  with  the 
actual  exercise  of  powers  of  Congress  over 


the  cattle  en  route ^  due  to  their  detention  in 
a  quaiantined  district  through  which  they 
had  to  pass,  was  rejected  by  the  court  be- 
cause the  delay  was  the  result  of  the  action 
of  the  public  authorities  taken  in  the  exer- 
cise of  the  police  power,  and  could  not  be 
justly  attributed  to  the  carrier,  it  appear- 
ing that  there  was  no  failure  properly  to 
care  for  the  cattle  during  the  time  they 
were  thus  detained. 

See  also  American   Exp.  Co.  v.  Mullins, 
28  L.R.A.(N.S.) 


212  U.  S.  311,  53  L.  ed.  526,  29  Sup.  Ct. 
Rep.  381,  15  A.  &  E.  Ann.  Cas.  636,  where 
the  decision  of  a  lower  court  holding  an  ex- 
press company  liable  to  the- consignor  of  a 
shipment  of  intoxicating  liquors  which  were 
seized  and  destroyed  under  a  default  judg- 
ment rendered  in  a  court  of  another  state 
in  a  proceeding  in  the  nature  of  one  in  rem 
was  reversed  because  it  denied  to  the  judg- 
ment of  the  sister  state  the  full  faith  and 
credit  due  it  under  the  Constitution. 
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commerce    must    give    way   before   the   su- 
premacy of  national  authority. 

Hall  V.  DeChiir,  95  U.  S.  485,  24  L.  ed. 

547;  Smith  v.  Alabama,  124  U.  S.  465,  31 

L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sup. 

Ct.  Rep.  564;   Gulf,  C.  &  S.  F.  R.  Co.  v. 

Heftey,  158  U.  8.  98,  39  L.  ed.  910,  15  Sup. 

Ct,  Rep.  802;  Bowman  v.  Chicago  &  N.  W. 

R.  Co.  125  U.  S.  515,  31  L.  ed.  717,  1  Inters. 

Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 

128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 

681;  Scott  V.  Donald,  165  U.  S.  58,  41  L. 

ed.  632,  17  Sup.  Ct.  Rep.  265;  State  v.  Hol- 

leyman,  55  S.  C.  207,  45  L.R.A.  567,  31  S. 

E.  362,  33  8.  £.  369. 

Liquor  purchased  in  another  state  and 
shipped  to  the  purchaser  in  this  state  is  not 
contraband,  being  protected  as  an  article  of 
interstate  commerce  until  it  is  delivered  to 
the  purchaser. 

State  T.  Holleyman,  supra;  Smith  v.  I^- 
far,  67  S.  C.  491,  46  S.  E.  333;  American 
Exp.  Co.  V.  Iowa,  196  U.  S.  143,  144,  49  L. 
ed.422,  423,  25  Sup.  Ct.  Rep.  182;  Foppiairo 
V.  Speed,  199  U.  S.  517,  50  L.  ed.  291,  26 
Sup.  Ct.  Rep.  138. 

In  case  of  loss  the  presumption  of  law 
is  against  the  common  carrier,  and  no  ex- 
cuse avails  him  unless  it  was  occasioned  by 
the  act  of  God  or  the  public  enemy. 

Georgia  R.  Co.  v.  Beatie,  66  Ga.  441,  42 
Am.  Rep.  75;  Falvey  v.  Georgia  Rl  Co.  76 
Ga.  597,  2  Am.  St.  Rep.  58;  Central  R.  Co. 
V.  Lippman,  110  Ga.  665,  50  L.R.A.  673,  36 
S.  £.  202. 

Seizure  under  process  is  a  defense  to  the 
carrier  only  in  cases  where  the  process  is 
legal  and  regular;  seizure  under  void  process 
is  no  defense. 

Southern  R.  Co.  y.  Heymann,  118  Ga. 
618,  45  S.  E.  491;  5  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  238;  Edwards  v.  White  Line  Tran- 
sit Co.  104  Mass.  159,  6  Am.  Rep.  213;  Kiflf 
▼.  Old  Colony  A  N.  R.  Co.  117  Mass.  591, 
19  Am.  Rep.  429;  Ohio  &  M.  R.  Co.  v.  Yohe, 
51  Ind.  181,  19  Am.  Rep.  727;  Mortimore  v. 
Ragsdale,  62  Miss.  86;  Bennett  v.  Ameri- 
can Exp.  Co.  83  Me.  236,  13  L.R.A.  33,  23 
Am.  St.  Rep.  774,  22  Atl.  159 ;  Merriman  v. 
Great  Northern  Exp.  Co.  63  Minn.  543,  65 
N.  W.  1080;  Hutchinson,  Carr.  §  400. 

Holden,  J.,  delivered  the  opinion  of  the 
oonrt: 

Sotille  Brothers  (hereinafter  called  the 
plaintiffs)  brought  suit  in  the  superior  court 
of  Richmond  county  against  the  Southern 
Express  Company  for  the  value  of  certain 
cases  and  casks  of  liquor  alleged  to  have 
been  delivered  to  it  by  the  plaintiffs  at 
Augusta,  Georgia,  for  shipment  from  that 
point  to  named  consignees  at  Charleston  and 
Hiddendorf ,  South  Carolina.  It  was  alleged 
28L.RJl.(N.S.) 


I  that  the  liquors  were  ordered  by  the  con- 
signees for  their  personal  use.  To  the  peti- 
tion a  general  demurrer  was  filed,  and  to  an 
order  overruling  the  same  the  defendant  ex- 
cepted. A  copy  of  portions  of  the  law  of 
South  Carolina  known  as  the  "dispensary 
law,"  approved  February  16,  1907,  was  at- 
tached to  the  petition.  It  made  it  unlawful 
for  any  common  carrier  or  its  agents  or 
servants  or  any  person  to  carry  or  trans- 
port liquors  for  unlawful  use  to  any  coun- 
ty or  place  where  the  sale  of  liquor  was 
prohibited.  The  act  prohibited  the  sale  of 
liquors  in  that  state,  except  in  a  dispensary. 
The  law  set  forth  as  an  exhibit  with  the 
petition  was  in  part  an  inspection  law.  The 
1st  section  declared  certain  liquors  which 
had  not  been  tested  "as  hereinafter  provid- 
ed" to  be  contraband.  The  only  provision 
appearing  in  the  record  before  us  which 
could  relate  to  inspection  is  set  out  in  these 
words:  "Sec.  8.  It  shall  be  the  duty  of  the 
board  to  cause  an  analysis  of  the  liquors 
to  be  made,"  etc.  Hence  we  cannot  say 
from  the  record  before  us  whether  or  not 
the  law  in  question  did,  or  did  not,  by  its 
terms  attempt  to  subject  liquors  under  the 
conditions  dealt  with  in  the  present  case  to 
any  inspection.  The  law  invoked  being 
statutory  law  of  a  sister  state,  we  take  no 
judicial  cognizance  thereof,  but  can  only 
deal  with  it  as  pleaded.  No  contention  is 
made  by  counsel  that  there  was  no  provi- 
sion requiring  the  inspection  of  liquors 
under  the  circumstances  presented  by  this 
case.  One  of  the  provisions  contained  there- 
in was  as  follows:  "All  alcoholic  liquors 
in  possession  of  any  person  for  unlawful 
use  shall  be  seized  without  warrant;  and  if 
no  action  to  recover  same  is  begun  within 
thirty  days  from  such  seizure,  or  if  such  ac- 
tion be  begun  and  the  judgment  of  the  court 
be  adverse  to  the  plaintiff,  then  such  li- 
quors shall  be  forfeited  to  the  county  in 
which  the  same  is  seized,  if  there  be  a  dis- 
pensary in  said  county,  and  disposed  of  as 
the  county  dispensary  board  may  deem 
best;  but  if  there  be  no  dispensary  there- 
in, such  liquors  shall  be  destroyed  publicly 
by  the  sheriff  of  the  county."  This  law 
also  provided  that  upon  aflidavit  made, 
stating  that  contraband  liquor  was  being 
"unlawfully  concealed,  kept,  or  stored  in 
any  place,  search  warrant  may  be  issued  by 
any  magistrate  of  the  county,  empowering 
any  officer  or  person  who  may  be  deputized 
to  enter  the  said  place,"  and  to  search  the 
premises  for  the  purpose  of  seizing  the  con- 
traband liquors,  "which  said  liquor,  when 
so  seized,  shall  be  disposed  of  as  hereinbe- 
fore provided  for  the  disposition  of  unlaw- 
ful liquors."  To  the  petition  was  attached 
a  copy  of  the  warrant  and  the  affidavit  upon 
which  it  issued,  under  which  the  shipments 
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to  Charleston   were   seized.     The   affidavit 
prayed  "that  such  contraband  liquors  may 
be  brought  before  this  court,  and  such  ac- 
tion taken  concerning  the  same  as  is  au- 
thorized by  law."     The  magistrate   before 
whom  the  affidavit  was  made  issued  a  war- 
rant commanding  the  officer,  "with  neces- 
sary and  proper  assistance,  to  enter"  upon 
the  designated   premises   of   the   defendant 
"and  parties  unknown,"  and  to  bring  the 
liquors  found  "and  deposit  the  same  with 
the  sheriff,  which  said  articles  arc  there  to 
remain,   to  be  disposed  of  as  required  by 
the  provisions  of  the  dispensary  laws."   The 
petition      alleges:         "After    seizure      the 
whisky 8  were  deposited  by  the  officer  with 
the  tribunal    pointed  out     by  the  laws  of 
South  Carolina,  to  be  disposed  of  as  pro- 
vided by  law,"  and  the  liquors  shipped  to 
Middendorf,    South    Carolina,    were    seized 
"under  a  similar  warrant"  by  the  sherilT, 
who  destroyed  the  same.     The  presumption 
is  that,  in  obedience  to  the  mandate  of  the 
warrant,    the    sheriff    carried    the    liquors 
seized  at  Middendorf  before  the  court,  and, 
if  they  were  destroyed  after  the  expiration  of 
thirty  days,  it  was  because  no  action  to  re- 
cover  the   same   was   begun    within   thirty 
days   from    the   seizure,   or,   if   begun,    the 
judgment  of  the  court  was  adverse  to  the 
party  bringing  the  action,  and  there  was  no 
dispensary  in  the  county  in  which  Midden- 
dorf was  situated.     The  seizure  of  the  li- 
quors at  Charleston  was  made  on  Septem- 
ber 12t]i,  and  the  defendant  between  Sep- 
tember 12th  and  15th  notified  the  plaintiffs 
of  such  seizure,  but  they  did  nothing  ex- 
cept to  demand  the  value  of  the  shipments 
from  the  defendant.    It  is  not  expressly  al- 
leged that  the  plaintiffs  had  notice  of  the 
seizure  made  at  Middendorf,  but,  under  all 
the  allegations  of  the  petition,  we  think  a 
proper    construction    thereof    is    that    the 
plaintiffs  had  notice  of  this  seizure.     The 
liquors  seized  in  each  instance  were  in  the 
warehouse   of  the  Southern  Express  Com- 
pany at  the  place  of  destination. 

The  plaintiffs  contend  that  any  law  pro- 
viding for  the  warrant  under  which  the 
seizures  were  made,  before  the  interstate 
shipment  of  liquors  was  actually  delivered 
to  the  consignees,  was  unconstitutional,  be- 
cause of  the  commerce  clause  of  the  Consti- 
tution of  the  United  States,  and  for  other 
reasons,  and  that  the  loss  of  the  liquors 
by  reason  of  a  seizure  under  such  law  did 
not  relieve  the  defendant  from  liability  to 
the  plaintiffs  for  failure  to  deliver  to  the 
consignees.  One  of  the  contentions  of  the 
defendant  is  that,  even  if  such  law  is  im- 
constitutional,  the  liquors  were  seized  by 
officers  designated  by  the  law  under  process 
issued  in  conformity  to  the  law,  and,  as 
the  consignors  had  notice  of  the  seizures  in 
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time  to  assert  their  claim  to  the  goods  be- 
fore they  were  destroyed  in  the  county  in 
which   Middendorf   is   situated,   and   before 
they    were   destroyed   or    forfeited    in    the 
county    in    which    Charleston    is    situated, 
that  there  can  be  no  recovery  by  the  plain- 
tiffs.    It  was  held  by  this  court  in  the  case 
of   Southern  R.  Co.  v.  Heymann,   118   Ga. 
616,   45   S.   E.   491:      "Intoxicating  liquors 
which    have    been    shipped    from    Augusta, 
Georgia,    to   persons   in   Cliarleston,    South 
Carolina,  and  which  have  reached  Charles- 
ton and  been  placed  in  a  freight  warehouse 
of  the  railroad  company   in  that   city,   to 
await  the  call  of  the  consignees,  have  'ar- 
rived' in  the  state  of  South  Carolina  within 
the  meaning  of  the  act  of  Congress  of  Au- 
gust 8,  1890   [chapter  728,  26  Stat,  at  L. 
313,   U.    S.    Comp.    Stat.    1901,   p.    3177], 
known  as  the  Wilson  act."    It  was  further 
held:      "A  railroad  company  is   not   liable 
for  loss  of  property  intrusted  to  it  for  ship- 
ment, occasioned  by  seizure  of  the  property 
by  an  officer  of  the  law  under  a  prima  facie 
valid  authority."    The  decision  in  this  case 
was  reversed  by  the  Supreme  Court  of  the 
United   States  in  the   case  of  Hey  man   v. 
Southern  R.  Co.  203  U.  S.  270,  51  L.  ed.  178, 
27  Sup.  Ct.  Rep.  104,  7  A.  &  E.  Ann.  Cas. 
1130.    On  page  277  of  203  U.  S.,  that  court 
said:      "The  conclusion  that  the  court  be- 
low erred  in  declining  to  follow  the  prior 
rulings  of  this  court  construing  the  Wilson 
act  disposes  of  the  entire  controversy  aris- 
ing on  the  record  before  us,  for  the  follow- 
ing reasons:     In  its  answer  filed  in  the  trial 
court  the  railroad  company  substantially  de- 
fended alone  upon  the  ground  that  the  sei- 
zure was  rightful.  And  the  supreme  court 
of  Georgia  treated  the  liability  of  the  de- 
fendant as  depending  solely  upon  the  valid- 
ity   of   the    seizure.     .     .     .     Moreover,    in 
this  court,  counsel  in  their  brief  on  behalf 
of  the  defendant  in  error  rely  exclusively 
upon    the    correctness    of  the    construction 
given  to  the  Wilson  act  by  the  court  below, 
and  do  not  urge,  in  the  event  such  construc- 
tion be  not  sustained,  that  it  was  exempt 
for    any   reason    whatever    from    liability." 
It   was   only   the   ruling  made   in   the   su- 
preme court'  of  this  state  first  above  quoted 
that  was   passed   on   and   reversed  by   the 
Supreme  Court  of  the  United  States.     Its 
ruling  in  the  Heyman  Case,  therefore,  does 
not  cover  the  questions  to  be  decided  in  this 
case. 

It  is  provided  by  our  statute,  and  it  was 
also  the  common  law,  that,  in  case  of  loss 
of  goods  intrusted  to  a  common  carrier  for 
transportation,  the  presumption  of  law  is 
against  him,  and  no  excuse  avails  him  un- 
less it  was  occasioned  by  the  act  of  God  or 
the  public  enemies  of  the  state.  This  rule, 
however,  is  recognized  by  all  the  authori- 
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ties  as  being  subject  to  certain  limitations. 
In  SaTannah,  G.  &  N.  A.  R.  Co.  v.  Wilcox, 
48  Ga.  432,  437,  it  was  declared  that  the 
liability  of  a  common  carrier  was  at  an  end 
**if  the  owner  of  the  goods  himself  receives 
them  short  of  the  place  of  destination,  or 
if  they  are  not  delivered  by  the  fault  of  the 
owner,  or  that  they  have  been  taken  from 
the  carrier  by  title  paramount,  and,  lastly, 
that  they   have   been   taken  from  him  by 
legal  process.     He  has  not  lost  the  goods, 
they  have  not  been  stolen  or  been  destroyed ; 
but  his  undertaking  as  a  carrier  has  been 
determined."    It  has  been  held  that,  where 
the  property   was   taken   from  the   carrier 
under  a  process  in  favor  of  a  third  person 
who   claimed    title    thereto,   proof   of    par- 
amount title  in  such  third  person  discharged 
the  carrier  from  liability  for  failure  to  de- 
liver to  the  consignee,  whether  or  not  the 
consignor  or  consignee  had  notice  of  such 
seizure.     Robinson  v.  Memphis  &;  C.  R.  Co. 
(C.  C.)  16  Fed.  57;  Hutchinson,  Carr.  §  749; 
Van  Zile,  Bailm.  k  Carr.  2d  ed.  §  62.  It  is 
likewise  true  that  a  seizure  of  the  property 
in  the  hands  of  the  carrier  by  duly  consti- 
tuted authorities,  under  a  valid  process  is- 
sued under  a  valid  police  law  under  which  the 
property   was   liable    to   seizure,  would   re- 
lieve the  carrier  from  any  liability  for  fail- 
ure to  deliver  to  the  consignee.  When  prop- 
erty is  seized   under    process   valid  on   its 
face,  in  favor  of  one  claiming  title  thereto, 
the  carrier   is   liable    to   the   consignee   for 
failure  to  deliver,  unless  he  can  show  par- 
amount title  in  such  third  person,  or  unless 
he  can  show  notice  of  such  seizure  to  the 
consignor.     In  the  case  of  Savannah,  G.  & 
N".  A.  R.  Co.  v.  Wilcox,  supra,  it  was  held: 
•It  is  not  the  duty  of  a  common  carrier  to 
keep   his   doors   locked    and   to   refuse   en- 
trance to  a  sheriff  who  comes  to  seize  prop- 
erty in  the  possession  of  the  carrier,  if  the 
Bberiff  have  legal  process.     When  goods  de- 
livered to  a  common  carrier  for  transporta- 
tion were  seized  by  legal  process  and  taken 
oat  of  his  possession  by  the  sheriff,  and  the 
carrier   forthwith   gave   notice  to  the   con- 
signor  and    consignee,    and   they   made   no 
reply  and   took    no    further   notice   of   the 
proopedings,    held,    that    the    carrier   had    a 
right  to  presume  that  they  had  abandoned 
the  property,  as  subject  to  the  legal  proc- 
ess which  had  seized   it."     In  the  case  of 
Robinson  v.  Memphis  &  C.  R.  Co.  supra,  it 
was  ruled:     "However  the  law  may  be  else- 
where, the  rule  of  the   Supreme  Court  of 
the  United  States  Is  that  a  seizure  under 
legal  process  is  a  defense  to  the  carrier  in 
an  action  for  nondelivery.     But  the  mere 
seizure  under  valid  process  is  not  enough  to 
exctue  the  carrier,    for   he  must  give   im- 
mediate  notice   to    the   consignee.     Failing  | 
this,  he  becomes  liable  as  in  any  other  case 
28L.R.A.(N.a) 


of  delivery  to  another  person  than  his  own 
bailee,  and  assumes  the  burden  of  showing 
that  the  party  seizing  the  goods  under  the 
process  has  the  poramount  title,  unless  he 
can  show  that  the  consignee  had  actual 
knowledge  from  other  sources  in  due  time, 
to  be  equivalent  to  that  notice  he  would 
have  received  if  the  carrier  had  not  been 
negligent  in  this  regard." 

In  the  present  case,  the  shipments  had 
arrived  at  destination,  and  had  been  stored 
in  the  warehouse  of  the  carrier.  Notice  of 
the  Charleston  shipments  had  been  mailed 
to  the  consignees.  The  arrival  of  the  Mid- 
dendorf  shipment  was  known  to  the  con- 
signee. The  warrants  under  which  the 
goods  were  seized  were  issued  upon  affida- 
vits duly  made  before  the  proper  officers, 
and  the  affidavit  and  the  warrant  con- 
formed to  the  law  under  which  the  former 
was  made  and  the  latter  was  issued.  The 
law  provided  for  the  storage  of  the  prop- 
erty seized  with  the  sheriff  of  the  county 
for  thirty  days,  within  which  any  person 
claiming  to  own  the  same  had  a  right  to 
bring  suit  and  recover.  The  consignors 
knew  of  the  seizure,  and,  if  they  had 
brought  suit  within  the  thirty  days  named, 
they  could  have  recovered  the  goods,  if  the 
seizure  was  unlawful  because  of  the  fact 
that  the  law  under  which  the  seizure  was 
made  was  unconstitutional.  *  The  consignor 
did  nothing  except  demand  the  value  of  the 
shipments  from  the  express  company. 

The  seizures  were  made  over  the  protest 
of  the  carrier,  which  "in  no  way  brought 
about  or  connived  at  the  seizures,"  and  the 
goods  were  forcibly  taken  from  it.  The 
law  provided  that  the  police  officers  exe- 
cuting the  warrant  had  authority  to  sum- 
mon assistance  for  that  purpose,  and  the 
agent  of  the  express  company,  under  the 
law,  was  liable  to  a  fine  for  resisting  the 
officers  in  the  execution  of  the  warrant. 
Conceding,  without  deciding,  that  the  law 
under  which  the  warrants  were  issued  is 
unconstitutional,  we  think  under  the  facts 
abovft  recited,  which  appe'ar  in  the  petition, 
that  the  carrier  had  a  right  to  presume  that 
the  consignor  had  abandoned  the  property 
as  subject  to  the  process  which  seized  it, 
and  that  the  carrier  was  not  liable  to  them 
for  its  failure  to  do  more  than  it  did. 
In  the  case  of  Alabama  &  V.  R.  Co.  v. 
Tifelli,  93  Miss.  797,  21  L.R.A.(N.S.)  731, 
48  So.  962,  it  was  held:  "A  carrier  is  not 
liable  for  failure  to  deliver  to  the  consignee 
a  car  load,  of  fruit  which  it  is  forbidden  by 
the  municipal  authorities  to  deliver,  where 
the  police  department  is  at  hand  to  enforce 
the  order,  although  tiie  fruit  was  not  with- 
in the  operation  of  an  ordinance  quaran- 
tining against  shipments  from  certain 
ports."    In  the  concluding  part  of  the  opin- 
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ion,  after  quoting  from  the  decision  of  an- 
other court,  it  was  said:  *'It  is  no  answer 
to  this  language  to  say  that  no  ordinance 
of  the  city  prohibited  the  importation  of 
bananas  from  Mobile.     This  is  true;   but 
the  company  is  not  bound  to  maintain  an 
armed   force   to  resist   and   overpower   the 
marshaled  hosts  of  the  city  police,  acting 
under  instructions  from  the  executive  de- 
partment of  the  city  government."    In  the 
present  case  the  law  under  which  the  -war- 
rants were  issued  and  the  seizure  made  be- 
came effective  February  17,  1907,  and  we 
know  of  no  decision  of  any  court  holding 
this  particular  law  to  be  unconstitutional. 
In  the  case  of  McAlister  v.  Chicago,  R.  I. 
&  P.  R.  Co.  74  Mo.  351,  the  fifth  headnote 
is  as  follows:  "It  seems  that  a  bailee  will 
not  be  held  liable  in  damages  for  permit- 
ting the  property  of  his. bailor  to  be  taken 
out  of  his  custody  upon  a  writ  issued  under 
a  statute  which  is  subsequently  decided  to 
be  unconstitutional.     He  is  not  bound  to 
know    that    it    is   unconstitutional.''     The 
status  of  an  unconstitutional  law  is  ably 
discussed  by  Mr.  Dowling  in.  an  article  ap- 
pearing in  55  Cent.  L.  J.  25,  in  the  conclud- 
ing part  of  which  he  advances  very  cogent 
reasons    why    the    burden    of   determining 
whether  or  not  a  law  is  unconstitutional 
should  not  be  imposed  upon  an  officer  exe- 
cuting judicial  process  based  on  such  law. 
In   5  Qjrc.   Law   &   Proc.   p.   463,   the   fol- 
lowing text  is  employed:  "Where  the  car- 
rier surrenders  the  goods  under  legal  pro- 
cess, he  should,  to  relieve  himself  from  lia- 
bility, at  once  notify  the  owner  of  the  fact." 
In  the  case  of  American  Exp.  Co.  v.  Mul- 
lins,  212  U.  S.  311,  53  L.  ed.  525,  29  Sup. 
Ct.  Rep.  381,  15  A.  &  E.  Ann.  Cas.  536,  it 
was   ruled  by   the   Supreme   Court   of  the 
United   States:    "The   duty   of   the  carrier 
to   safely    carry   and    promptly    deliver    to 
the  consignee  the  goods  intrusted  to  it  does 
not  require  it  to  forcibly  resist  judicial  pro- 
ceedings in  the  courts  of  the  state  into  or 
through     which     the     goods     are     carried. 
While  the  carrief  may  appear  and  contest 
the   validity   of   a    seizure,    under   judicial 
process,  of  goods  in  its  custody,  if  it  sea- 
sonably notify  the  owner  and  call  upon  him 
to  defend,  it  is  relieved  from  further   re- 
sponsibility;   and   in    absence   of   fraud   or 
connivance  on  its  part,  it  may  plend  the 
judgment  rendered  against  it  as  a  bar  in 
an  action  brought  by  the  owner."    On  page 
313  of  2i2  U.  S.,  Justice  Brewer  said:  "The 
company    carried    the    goods    [liquors]    to 
Kansas  in   obedience  to  the   terms  of   the 
shipment.     On   arrival  in   that  state  they 
were  taken  by  judicial  process  out  of  its 
possession  and  destroyed;  the  process  being 
issued  in  a  proceeding  in  the  nature  of  one 
in  rem.    Undoubtedly  it  was  authorized  to 
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appear  in  the  Kansas  court  and  contest  for 
the  rightfulness  of  its  possession,  but  it 
might  also  notify  the  owner  of  the  property 
and  call  upon  him  to  carry  on  the  litiga- 
tion." The  proceedings  in  the  case  we  are 
considering  were  in  the  nature  of  proceed- 
ings in  rem.  On  the  general  subject  of  lia- 
bility of  a  carrier  in  cases  where  shipments 
in  his  charge  are  seized  under  judicial  proc- 
ess, see  the  following  authorities:  Stiles  v. 
Davis,  1  Black,  101,  17  L.  ed.  33 ;  4  Elliott, 
Railroads,  §§  1461, 1537;  1  Hutchinson,  Carr. 
§  327;  2  Hutchinson,  Carr.  §§  738  et  seq.; 
Moore,  Carr.  233;  Van  Zile,  Bailm.  &  Carr. 
2d  ed.  §  62;  5  Thomp.  Neg.  §§  6474,  6475; 
6  Cyc.  Law  &  Proc.  pp.  462,  463;  Ray, 
Negligence  of  Imposed  Duties,  p.  928. 

The  court  committed  error  in  overruling 
the  demurrer  to  the  petition. 

Judgment  reversed. 

All  concur. 
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LUE  HENDERSON,  Admrx.,  etc.,  of  Vinson 

Hendersoq,   Deceased,  Appt.,- 

v. 

DONIPHAN  LUMBER  COMPANY. 

(—  Ark.  — ,   127   S.   W.   469.) 

Navigable  water  —  negligent  use  ^  log 
Jam. 

The  placing  of  loose  logs  in  a  stream  in 
)such  quantities  that  they  form  a  jam  which 
'is  likely  to  be  broken  at  any  time  by  the 
rising  water,  without  taking  any  precautions 
to  prevent  injury  by  their  movement  to 
persons  navigating  the  river,  or  to  warn 
them  of  danger,  may  be  found  to  be  negli- 
gence which  will  render  the  owner  of  the 
logs  liable  for  the  death  of  one  drowned  by 
the  overturning  of  his  boat  through  the 
moving  of  the  logs. 

(April  4,  1910.) 

Note,  —  Relative  rights  and  duties  of 
those  using  stream  for.  floating  logs 
or  maintaining  boom,  and  those  tiav- 
igating  vessels  thereon. 

Owners  of  logs  have  the  same  right  to 
use  a  navigable  river  as  the  owners  of  a 
steamboat.  Castner  v.  The  Dr.  Franklin, 
1  Minn.  73,  Gil.  61 ;  United  Stetes  v.  Mar- 
thinson,  68  Fed.  765;  The  Mary,  123  Fed. 
609. 

Each  must  leave  to  the  other  all  the  space 
which  the  necessities  of  the  case  require. 
Canfield  v.  The  City  of  Erie,  1  Mich.  N.  P. 
106. 

The  right  to  run  rafts  in  navigable  waters 
must  be  exercised  with  due  regard  to  the 
rights  of  others,  and  to  the  general  usages 
and  customs  of  navigation  and  commerce. 
The  proprietor  of  a  raft,  while  so  exercising 


1910. 


HENDERSON  v.  DONIPHAN  LUMBER  CO. 


145 


APPEAL  by  plaintiff  from  a  judgment  of  | 
the  Circuit  Court  for  White  County 
sustaining  a  demurrer  to  the  complaint 
in  an  action  brought  to  recover  damages 
for  the  death  of  plaintiff's  intestate  which 
was  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rachels  &  Robinson,  for  ap- 
pellant: 

A  river  of  sufScient  size  to  float  logs  in 
large  quantities  is  a  public  highway,  gov- 
erned by  the  same  rule  as  highways  on 
land. 

Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Brooks, 
39  Ark.  408,  43  Am.  Rep.  277;  Page  v.  Mille 
Lacs  Lumber  Co.  53  Minn.  493,  55  N.  W. 
608,  1119;  Gerrish  v.  Brown,  51  Me.  256, 
SI  AxQ.  Dec.  569;  Thompson  v.  Androscog- 


gin River  Improv.  Co.  54  N.  H.  545;  Bucki 
v.  Cone,  25  Fla.  1,  6  So.  160;  Morgan  v. 
King,  35  N.  Y.  454,  91  Am.  Dec.  58;  Olson 
V.  Merrill,  42  Wis.  203,  U.  S.  Rev.  Stat. 
§  5251,  U.  S.  Comp.  Stat.  1901,  p.  3522. 

The  placing  of  so  many  logs  upon  the 
waters  of  the  river  as  to  occupy  the  whole 
surface  of  the  water  from  bank  to  bank 
cpnstituted  an  unlawful  obstruction  to 
navigation. 

North  Shore  Boom  &  Driving  Co.  v.  Ni- 
comen  Boom  Co.  212  U.  S.  406,  53  L.  ed. 
574,  29  Sup.  Ct.  Rep.  355. 

Persons  running  logs  in  a  navigable 
river,  who  negligently  cause  same  to  ac- 
cumulate in  vast  packs,  and  rush  down  such 
river,  destroying  shipping  in  their  path,  are 
liable  for  the  damage  so  done  to  shipping. 

Gifford  y.  McArthur,  55  Mich.  535,  22  N. 


his  rights,  is  entitled  to  claim  from  others 
due  observance  of  the  fundamental  principle 
of  navigation,  that  the  craft  having  the  best 
facilities  for  its  own  management  is  charged 
with  the  corresponding  duty  to  employ  those 
facilities  so  as  to  avoid  collision  and  in- 
jury.   The  Athabasca,  45  Fed.  651. 

In  Heerman  ▼.  Beef  Slough  Mfg.  Boom. 
Log  Driving,  &  Transp.  Co.  8  Biss.  334,  1 
Fed.  145,  it  was  said  that  there  is  notliing 
peculi&r  about  steamboat  navigation  that 
should  give  it  any  preference  or  superiority 
over  other  forms  of  commerce  upon  a  stream 
adapted  in  a  greater  or  less  degree  to  both. 

In  The  City  of  Erie  v.  Canfield,  27  Mich. 
482,  it  was  said  that  it  was  just  and  reason- 
able and  conducive  to  the  best  interests  of 
c(Hnmerce  that  the  right  of  navigating  a  river 
more  valuable  for  floatage  than  for  any 
other  navigation  should  be  exercised  with 
due  regard  to  the  necessity  for  booming  fa- 
cilities, and  the  former  is  not  so  far  para- 
mount as  to  render  the  latter  a  nuisance 
whenever  it  encroaches  upon  waters  navi- 
gable by  the  large  vesaels  which  enter  the 
stream. 

However,  in  Cincinnati  Cooperage  Co.  v. 
Com.  11  Ky.  L.  Rep.  629,  it  was  held  that 
the  mere  fact  that  a  stream  is  more  useful 
for  floating  logs  than  for  any  other  one  busi- 
ness, or  for  all  others  combined,  does  not 
anthorize  the  floaters  to  increase  its  facility 
for  that  purpose,  if  thereby  they  exclude 
other  users;  and  that  therefore  a  boom 
across  a  stream  is  a  nuisance  if,  at  times, 
it  interferes  with  the  use  of  the  stream  by 
tliose  who  have  the  right  to  navigate  it,  al- 
though the  principal  use  of  the  stream  may 
be  for  floating  logs,  and  the  boom  may  great- 
ly facilitate  the  logging  business. 

Log  owners  maintaining  a  boom  across  a 
MTJ^able  stream  for  an  unreasonable  period 
are  therefore  liable  in  damages  to  the  owner 
of  a  tug  which  was  unable  to  pass.  Gifford 
T.  McArthur,  65  Mich.  535,  22  N.  W.  28. 

So,  in  Enos  v.  Hamilton,  24  Wis.  658,  one 
c^wtructing  a  navigable  stream  by  means  of 
^ros  for  six  weeks  was  held  liable  to  the 
owner  of  a  tannery   who,  because  thereof. 


and  secure  the  bark  needed  in  the  operation 
of  his  tannery.  This  was  reaffirmed  in  27 
Wis.  250. 

To  the  same  effect  is  Drake  v.  Paiilt  Ste. 
Marie  Pulp  ft  Paper  Co.  26  Ont.  A  pp.  Rep. 
253,  wliere  a  boom  was  kept  at  the  mouth  of 
a  river  during  a  whole  summer,  to  the  in- 
jury of  one  who  used  such  river  to  gain 
access  to  a  lake,  for  the  purpose  of  fisliing 
and  getting  supplies  for  himself  and  neigh- 
bors. 

In  Smart  v.  Aroostook  Lumber  Co.  103 
Me.  37,  14  L.R.A.(N.S.)  1083,  68  Atl.  627, 
it  was  held  that  a  lumber  company,  although 
it  has  monopolized  the  commercial  business 
on  a  navigable  river  and  its  tributaries,  can- 
not All  the  channel  with* logs  for  an  unrea- 
sonable time,  so  as  to  prevent  persons  from 
using  the  stream  in  the  summer  months  for 
floating  boats  and  transporting  goods  to 
their  cottages  on  its  banks,  or  so  as  to  stop 
sportsmen  from  passing  up  and  down  the 
stream. 

So,  it  has  been  held  that  a  pier  erected 
in  the  Mississippi  river  as  part  of  a  boom 
for  logs,  with  no  other  authority  than  that 
arising  from  the  ownership  of  the  adjacent 
shore,  is  an  unlawful  structure,  and  that 
the  owner  will  be  liable  for  the  sinking  of  a 
boat  which  runs  against  it  in  the  dark.  At- 
lee  v.  Northwestern  Union  Packet  Co.  21 
Wall.  389,  22  L.  ed.  619. 

So,  it  has  been  held  that  a  person  throw- 
ing a  boom  across  a  stream  in  order  to  catch 
logs  coming  down  will  be  liable  for  the  in- 
jury caused  thereby  to  the  owner  of  a 
steamboat  which  is  prevented  by  the  boom 
from  reaching  its  destination.  Crandell  v. 
Moonev,  23  U.  C.  C.  P.  212.  In  this  case 
the  relative  rights  of  logs  and  vessels  were 
not  involved,  as  the  boom  was  stretched  in 
mere  anticipation,  no  logs  having  reached  it 
at  the  time  of  the  injury. 

In  Pierreville  Steam  Mills  Co.  ▼.  Marti - 
neau,  20  Lower  Can.  Jur.  225,  the  owner  of 
a  boom  was  also  held  liable  for  damages 
caused  to  a  navigating  vessel,  although,  in 
accordance  with  a  statute  which  authorized 
the  construction  of  booms  in  such  a  way  as 


was  unable  io  ply  his  scows  on  the  stream,    not  to  obstruct  the   river,   and   which  re 
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W.  28;  Field  v.  Apple  River  Log  Driving 
Co.  67  Wis.  669,  31  N.  W.  17. 

One  who  for  his  own  purposes  puts  in 
motion  anything  which,  according  to  the 
ordinary  course  of  nature,  is  likely  to  do 
injury  to  one  upon  a  highway,  is  charged 
with  the  highest  degree  of  care  there- 
about, and,  failing  to  exercise  such  care, 
is  liable  to  one  injured  as  the  proximate  re- 
sult of  putting  such  thing  in  motion. 

Tarry  v.  Ashton,  L.  R.  1  Q.  B.  Div.  314; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hopkins,  64 
Ark.  209,  12  L.RA.  189,  15  S.  W.  610;  City 
Electric  Street  R.  Co.  v.  Conery,  61  Ark. 
381,  31  L.R.A.  570,  54  Am.  St.  Rep.  262,  33 
S.  W.  426;  Texarkana  Gas  &  Electric  Light 
Co.  V.  Orr,  59  Ark.  215,  43  Am.  St.  Rep. 
CO,  27  S.  W.  66. 

Messrs.  S.  Drundldgc,  Jr.,  and  n. 
Neelly,  for  appellee: 

Before  the  defendant  can  be  held  liable  for 
the  accident,the  complaint  must  allege  such 
a  state  of  facts  as  shows  that  the  putting 
of  its  logs  into  the  river  not  only  caused 
the  injury,  but  that  such  injury  was  the 
natural  and  probable  consequcuce  thereof. 

St.  Louis,  L  M.  &  S.  R.  Co.  v.  Bragg, 
69  Ark.  405,  86  Am.  St.  Rep.  206,  64  S.  W. 
236;  Texas  ft  P.  R.  Co.  ▼.  Woods,  8  Tex. 
Gv.  App.  462,  28  S.  W.  416;  Montgomery 


V.  Wright,  72  Ala.  411,  47  Am.  Rep.  422; 
American  Exp.  Co.  v.  Risley,  179  111.  295, 
63  N.  E.  558;  Missouri,  K.  &  T.  R.  Co.  v. 
Byrne,  40  C.  C.  A.  402,  100  Fed.  359; 
Scheffer  v.  Washington  City,  V.  M.  &  G.  S. 
R.  Co.  105  U.  S.  249,  26  L.  ed.  1070;  Hoi- 
werson  v.  St.  Louis  &  Suburban  R.  Co.  157 
Mo.  216,  50  L.R.A.  850,  57  S.  W.  770;  Mil- 
waukee &  St.  P.  R.  Co.  v.  KeHogg,  94  U.  S. 
469,  24  L.  ed.  256;  Illinois  C.  R.  Co.  v. 
Woolley,  77  Miss.  927,  28  So.  26;  Lake 
Erie  &  W.  R.  Co.  v.  Charman,  161  Ind.  95, 
67  N.  E.  923;  Consolidated  Electric  Li.^ht 
&  P.  Co.  Y.  Koepp,  64  Kan.  735,  68  Pac 
608. 

McCnIIoch,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  instituted  by  the 
administratrix  of  the  estate  of  Vinson 
Henderson,  deceased,  to  recover  damages 
sustained  by  the  widow  and  next  of  kin  of 
said  decedent  by  reason  of  his  death,  which 
is  alleged  to  have  resulted  from  drowning 
in  Little  Red  river  on  account  of  the  over- 
turning and  sinking  of  a  ferryboat  on 
which  he  was  a  passenger.  It  is  alleged 
that  the  boat  was  overturned  by  loose 
floating  logs  which  had  been  placed  in  the 
river  by  defendant,  and  that  the  accident 


quired  the  submission  of  the  plan  and  site  to 
the  governor  in  council,  the  latter  had  ac- 
tually approved  of  the  plan  and  site.  It  ap- 
peared, however,  that  the  boom  actually 
did  form  an  obstruction  to  the  navigation 
of  the  river. 

Custom  cannot  give  log  owners  the  right 
to  place  booms  across  a  navigable  stream  so 
as  completely  to  obstruct  persons  entitled  to 
tlie  free  use  thereof.  Gifford  ▼.  McArthur, 
Bunra. 

Wliile  all  persona  have  an  equal  right  to 
a  reasonable  use  of  navigable  strcauis,  as 
they  have  in  a  public  highway,  the  le.i^is- 
lature  may  determine  the  manner  in  which 
this  reasonable  use  may  be  exercised,  and 
prevent  by  legislation  the  obstruction  of  a 
navigable  stream  by  floating  loose  logs  upon 
it  in  such  a  way  as  to  destroy  its  use  to  the 
public  for  the  purpose  of  navigation.  Evans 
V.  Com.  10  Ky.  L.  Rep.  5?9,  7  S.  W.  925; 
Harrigan  v.  Connecticut  River  Lumber  Co. 
129  Mass.  680,  37  Am.  Rep.  387. 

The  mere  floating  of  logs  is  not  within  the 
meaning  of  the  provisions  of  a  river  and 
harbor  appropriation  act  prohibiting  the  ob- 
struction of  a  navigable  stream.  United 
States  V.  Marthinson,  58  Fed.  705;  United 
States  ▼.  Burns,  54  Fed.  351. 

In  Hcerman  v.  Beef  Slough  Mfg.  Boom. 
Log  Driving,  &  Transp.  Co.  8  Biss.  334,  3 
Fed.  145,  it  was,  held  that  an  owner  of 
steamboats  plying  on  a  river  wholly  within 
the  t«)rritory  of  a  single  state  cannot  com- 
plain of  booms  and  piers  placed  in  such 
river  with  the  consent  of  the  legislature,  for 
the  purpose  of  aiding  in  the  floatage  of  logs 
26  L.R.A.(N.S.) 


therein,  although  they  hinder  the  steamboat 
navigation  of  the  river. 

However,  in  United  States  ▼.  Bellingham 
Bay  Boom  Co.  170  U.  S.  211,  44  L.  ed.  437, 
20*SuT).  Ct.  Rep.  343,  reversing  26  C.  C.  A. 
547,  48  U.  S.  App.  443,  81  Fed.  668,  it  was 
held  that  a  log  boom  which  completely 
blocks  up  the  channel  of  a  navigable  river, 
leaving  no  space  for  the  free  passage  of 
boats  and  vessels,  although  it  has  what  in 
known  as  a  "trip,"  which  may  be  opened 
for  the  passage  of  vessels,  is  not  author- 
ized by  a  statute  providing  that  a  boom 
shall  be  so  constructed  as  to  allow  a  free 
possanre  between  it  and  the  opposite  shore 
for  all  vessels,  or  for  ordinary  purposes  of 
navigation:  and  such  boom  is  therefore  not 
exempted  from  the  prohibition  in  the  river 
and  barber  act  of  1890,  §  10,  of  obstructions 
to  navigation  not  affirmatively  authorized 
by  law. 

While,  as  appears  from  the  above  cases, 
the  rights  of  one  using  a  stream  for  the 
floatage  of  logs  or  for  booming  purposes 
must  be  exercised  with  due  regard  to  the 
existence  and  preservation  of  the  rights  of 
those  navigating  vessels  thereon;  it  M-ill  ap- 
pear from  the  following  eases  that  the  con- 
verse is  equally  true: 

Thus,  in  John  Spry  Lumber  Co.  v.  Tlie 
C.  H.  Green,  76  Mich.  320,  43  N.  W.  576, 
it  was  held  that  the  owner  of  a  storage 
boom  may  recover  from  the  owner  of  a  boat 
which,  through  negligent  management, 
strikes  and  breaks  the  boom,  and  permits  the 
logs  to  escape.  To  the  same  effect  is  Castner 
V.  The  Dr.  Franklin,  1  Minn,  73,  Gil.  51. 
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resulted    from     dereiulant^a    negligence    in 
"plftcing  logs    loose    in    said   river   in   such 
quABtities  and   in    such   manner,  and  with 
Bttch  lack  of  aftercare  and  oversight,  as  that 
tJie  ordinary  action  of  the  current  in  said 
river  caused  them  to  occupy  exclusively  the 
surface  thereof,  and  to  accumulate  in  jams, 
and  completely  occupy  the  river  from  bank 
to  bank."    The  court  sustained  a  demurrer 
to  the   complaint,    on    the    alleged   ground 
that  it  stated  no  cause  of  action,  and  plain- 
tiff appealed. 

The  complaint  is  unnecesflarily  long,  and 
contains  many  repetitions  and  immaterial 
statements.  The  court  should  have  re- 
quired plaintiff  to  recast  the  complaint  so 
as  to  make,  it  conform  to  the  statute, 
which  directs  that  it  shall  contain  "a 
statement  in  ordinary  and  concise  language, 
without  repetition,  of  the  facts  constituting 
the  plaintifTs  caii^e  of  action."  Kirby's 
Dig.  S  6091,  Bubd.  3.  The  question  now 
before  us  for  decision  is  whether  or  not  the 
complaint  stated  facts  sufficient  to  consti- 
tute a  cause  of  action  against  defendant. 
Purged  of  its  surplusage,  the  complaint  sets 
forth,  in  substance,  the  following  state  of 
facts:  That  defendant  on  and  immediately 
prior  to  November  29,  1908,  was  engaged 
in  the  business  of  transporting  logs  in  large 


quantities  down  Little  Red  river,  by  placing 
them  loose  in  the  water  and  floating  or 
driving  them  downstream;  and  that  in  so 
doing  on  the  occasion  specified  it  placed 
loose  logs  in  the  river  in  such  quantities 
that  the  ordinary  action  of  the  current 
caused  them  to  accumulate  in  large  jams, 
and  completely  occupy  the  river  from  bank 
to  bank,  to  the  exclusion  of  all  other  navi- 
gation; that  this  occurred  at  a  point  in  the 
river  above  a  road  crossing  where  there  was 
being  operated  a  public  ferry,  known  as 
Faulkner's  Ferry,  which  was  located  just 
below  a  bend  in  the  river,  so  that  persons 
operating  -  the  ferryboat  could  not  foresee 
the  approach  of  dangerous  objects  above  the 
bend;  that  defendant  was  negligent  in  per- 
mitting the  loose  logs  to  accumulate  in  such 
quantities,  and  in  failing  to  exercise  ordi- 
nary care  to  protect  per^jons  and  property 
rightfully  on  the  river  from  the  danger 
thus  created;  that  the  defendant  set  no 
watch  over  the  pile  or  jam  of  logs,  and  took 
no  steps  to  warn  other  persons  of  the 
danger,  although  it  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  that  the 
jam  was  likely  to  be  broken  at  any  time 
by  the  ordinary  current  of  the  river,  and 
rush  down  upon  and  injure  other  property 
in  the  river,   and   persons   navigating  the 


In  Lallande  ▼.  The  C.  D.  Jr.  Newberry, 
Adm.  50 J,  Fed.  Cas.  No.  8,000,  it  was  held 
that  the  master  of  a  steamboat  who  desires 
to  enter  a  bayou,  the  mouth  of  which  is  ob- 
structed by  a  raft  driven  therein  from  the 
river  by  the  force  of  the  wind,  is  not  justi- 
fied in  cutting  loose  the  raft  as  an  obstruc- 
tion to  navigation,  whereby  moat  of  the  logs 
are  carried  away   and  lost,  when  the  raft 
has  occupied  such  position  but  a  short  time, 
and  the  one  in  charge  is  endeavoring  to  ob- 
tain the  services  of  a  boat  to  take  it  in  tow. 
In  The  Mary,  123  Fed.  609,  it  was  held 
that  a  Teasel  coming  down  a  stream  has  no 
right  to  run  against  and  destroy  as  a  nui- 
sance a  raft  which  has  become  accidentally 
fprounded,  until  those  in  charge  of  the  raft 
have  been  given  a  reasonable  time  to  remove 
it    The  court  in  this  case  said  that,  even 
astuning  that  those  in  charge  of  the  raft 
did  not  exercise  proper  skill  and  reasonable 
dilif^ce  and   despatch   to   remove  the  ob- 
BtmctioD,  and   the   raft  thereby  became   a 
aaisanoe  which  the  vessel  had  the  right  to 
remove,  the  master  failed  to  use  ordinary 
ctre  to  avoid  unnecessary  injury  to  the  raft, 
since,  instead  of  running  over  the  raft  and 
Hestroying  it,  a  line  could  have  been  fastened 
to  it,  and  the  raft  thus  pulled  away,  or,  if 
that  was  unsuccessful,   it  could  have  been 
Pot  open  and  removed  sufllciently  to  make  a 
paBsiae. 

In  McCord  v.  The  Tiber,  6  Bias.  409,  Fed. 
Cu.  Kg.  8,715,  a  vessel  was  held  liable  for 
I'vrfional  injuries  to  a  pilot  of  a  passing  raft, 
'NYuioned  by  a  line  stretched  from  the  ves- 
^I»  which  was  aground,  to  the  shore,  ( 


But  when  a  raft  put  up  in  such  shape 
as  to  be  difficult  to  handle  is  floated  down 
a  river,  and  permitted  in  a  narrow  part  of 
such  river  to  crowd  so  near  the  shore  that  a 
vessel  coming  up,  to  which  warning  was 
not  given,  had  not  sufficient  room  to  pass 
in  safety,  the  vessel  is  not  liable  for  driving 
through  the  raft  and  scattering  its  contents. 
The  Athabasca,  45  Fed.  651. 

So,  in  Brace  ▼.  Union  Forwarding  Co.  32 
U.  G.  Q.  B.  43,  it  was  held  that  one  who  uses 
a  government  boom  for  the  purpose  of  run- 
ning logs  into  a  private  boom,  in  such  a  way 
as  to  interfere  with  the  passage  of  a  steam- 
boat, will  not  be  entitled  to  recover  for  in- 
jury in  case  the  steamer  fouls  and  breaks 
the  boom,  causing  the  logs  to  escape  and  be 
lost. 

The  general  question  of  right  to  use 
stream  for  floating  logs  is  discussed  in  a  note 
to  Carlson  v.  St.  Louis  River  Dam  &  Im- 
prov.  Co.  41  L.R.A.  371.  Cases  dealing  with 
the  liability  for  injuries  caused  by  floating 
logs  may  also  be  found  in  a  note  to  Crook- 
ston  Waterworks,  Power,  &  Light  Co.  v. 
Sprague,  64  L.R.A«  983. 

The  right  to  construct  log  booms  is  dis- 
cussed in  a  note  to  Miller  v.  Hare,  39  L.U.A. 
491. 

A  note  to  Trullinger  v.  Howe,  22  L.R.A. 
(N.S.)  545,  discusses  the  question  of  rela- 
tive rights  and  duties  between  those  main- 
taining a  dam  in  a  floatable  stream,  and 
those  using  the  stream  for  floating  logs  and 
timber  therein. 
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river  at  points  below  tlie  jam;  that  defend- 
ant knew  that  ilie  river  was  rising  at  tliat 
time,  and  that  it  would  render  the  jam  of 
logs  more  dangerous  to  otlier  navigation, 
and  took  no  steps  to  avoid  the  danger  and 
prevent  injury;  that  defendant  knew  that 
below  said  jam  there  was  the  public  ferry- 
boat customarily  plying  the  river  back  and 
forth  from  bank  to  bank,  at  frequent  inter- 
vals, and  knew,  or  by  the  exercise  of  ordi- 
nary care  might  have  known,  that  the 
great  mass  of  logs  accumulated  above  the 
ferry  was  rushing  down,  and  had  almost 
reached  the  ferrying  place,  and  took  no 
steps  to  warn  those  operating  the  ferry  of 
the  approaching  danger;  that  on  account 
of  such  negligence,  tlie  ferryboat  on  which 
Henderson  was  a  passenger  was  struck 
amid  stream  and  overturned  by  the  down- 
rushing  mass  of  logs,  and  Henderson  was 
drowned. 

We  are  of  the  opinion  that  the  complaint 
stated  a  canne  of  action,  and  that  the  de- 
murrer  should   have   been   overruled.     Hr. 
Farnham  in  his  work  on  Waters  &  Water 
Rights,  vol.  1,   §  27,  says  that  "the  rules 
which  govern  the  use  of  a  body  of  water 
for  purposes   of  navigation  are  similar  to 
those  governing  the  use  of  highways  in  gen- 
eral,"  and  that   all   who  use  a  stream   or 
body  of  water  for  purposes  of  navigation 
must  do  so  in  such  a  way  as  not  to  unrea- 
sonably interfere  with  the  rights  of  others. 
What  constitutes  reasonable  use  depends  on 
the  circumstances   of  each  particular  case. 
The  saine  author  in  another  place    (§  33) 
says:  "A  person  attempting  to  exercise  his 
right  to  navigate  a  public  body  of  water 
must  exercise  due  care  not  to  injure  the 
property    of   other   persons   which    may   be 
found  upon  the  water  or  along  the  shores." 
And  on  the  subject  of  floating  logs  on  navi- 
gable waters,  he  makes  the  following  state- 
ment  of   the    law    (§    34):    "The    floating 
of  logs  being  one  of  th6  uses  to  which  navi- 
gable water  ways  may  be  put,  there  is  no 
liability    for   the    result  of   a   careful    and 
reasonable  exercise  of  such  use.     .    •    •    In 
the   presence   of   concurrent  rights,   one   to 
float  timber,  and  the  other  to  have  proper- 
ty free  from  injury  by  the  displacement  of 
waler  and  contact  with  floating  timber,  the 
former    must    be    exercised    with    ordinary 
care  that  injury  should  not  be  done  to  the 
latter."      By    way    of    illustration    of    the 
above-announced     rule,     the     author     says 
(§   31):    "A  slow-sailing  tow  may  not  oc- 
cupy unreasonably  tlie  entire  channel  of  the 
river,  and  thus  impede  its  navigation  by  all 
other  vessels.     A  leviathan  may  not  rush 
through  the  water  with  a  speed  that  will 
overwhelm  in  its  surges  all  the  craft  ordi- 
narily to  be  found  on  a  river.     .     .     .    The 
navigator  of  a  public  river  must  conduct  his 
2S  UR,A.(N.S.) 


craft  with  ordinary  care  and  caution,  and 
with  the  same  circumspection  and  in  that 
careful,  prudent  manner  which  would  seem 
to  be  dictated  by  common  sense,  and  with 
due  regard  to  the  rights,  property,  and  lives 
of  others."  The  Kentucky  court  of  appeals, 
in  a  case  involving  the  question  of  liability 
for  damage  caused  by  floating  logs  in  a 
stream,  said:  "Those  lawfully  using  the 
stream  as  a  highway  for  transporting  their 
commodities  to  market  must  do  so  with 
care,  and  due  regard  for  those  whose  rights 
are  at  least  of  equal  dignity  with  their  own. 
In  this  way  all  may  fully  enjoy  the  benefits 
oiTered  by  this  highway  of  nature."  James 
V.  Carter,  96  Ky.  378,  29  S.  W.  19.  See 
also  Sullivan  v.  Jernigan,  21  Fla.  264;  The 
Athabasca  (D.  C.)  45  Fed.  651;  Gulf  Ked 
Cedar  Co.  v.  Walker,  132  Ala.  553,  31  8o. 
374;  Outterson  v.  Gould,  77  Ilun,  429,  28 
N.  Y.  Supp.  798;  Field  v.  Apple  River  Log 
Driving  Co.  67  Wis.  569,  31  N.  W.  17. 

Now,  applying  the  principles  above  stat- 
ed to  the  facts  set  forth  above  in  the  com- 
plaint,  we    think   a  cause   of    liability    for 
damages  is  made  out.     Little  Red  river  is 
a  navigable  stream,  used  mainly  for  float- 
ing logs.     Defendant   and   others   had    the 
right  to  use  it  for  that  purpose,  even  with- 
out rafting  the  logs;  but  in  doing  so  they 
must  exercise  ordinary  care  to  avoid  injur- 
ing others  who  rightfully  use  the  river  for 
purposes    of    navigation.     Those    who    use 
the  river  must  take  notice  of  defendant's 
use  in  floating  logs  in  the  usual  way,  and 
must  exercise  care  to  avoid  contact  with  the 
logs.       The     question     whether     defendant 
made  use  of  the  stream  in  a  careful  man- 
ner,— that  is  to  say,  free   from  negligence 
under  the  circumstances  of  the  case, — and 
whether   the   injured    party   exercised   care 
under  the  circumstances  for  his  own  safety, 
are  questions  for  a  jury  to  pass  on.     Ac- 
cording   to    the    allegations    of    the    com- 
plaint, defendant  placed  a  large  quantity  of 
the  logs  in  the  river,  and,  without  protec- 
tion or  warning  to  others,  allowed  them  to 
accumulate  in  a  great  mass  or  jam,  under 
circumstances  which  it  should  have  known 
would,  in  the  ordinary  course  of  events,  re- 
sult in  injury  to  others,  when  it  was  brok- 
en by  the  rising  waters  and  carried  down 
the  stream,  fliling  it  from   bank   to  bank. 
If    these    facts    are    proved,    the    question 
should  be  submitted  to  a  jury  to  determine 
whether    or   not    it    constituted    negligence 
under    the    circumstances.      The    fact   that 
Congress,  which  possesses  the  power,  or  the 
Secretary  of  War,  to  whom   Congress  lias 
delegated    the    power,    has    not    prescribed 
regulations    for    floating    loose    timber    on 
streams    in    which    that    is    the    principal 
method  of  navigation,  docs   not  leave   en- 
tirely imrestricted  the  rights  of  Qne  using 
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such  navigable  stream.  One  so  using  it 
must  exercise  care  in  so  doing,  even  where 
no  regulations  are  prescribed  governing  the 


use. 


The  judgment  is  therefore  reversed,  and 
the  cause  is  remanded,,  with  directions  to 
overrule  the  demurrer  to  the  complaint. 


IDAHO  SUPRKME  COURT. 

M.  E.  LEWIS  et  aL 

JAMES  H.  BRADY,  Governor,  et  al. 

(17  Idaho,  251,   104  Pac.  900.) 

State  debt  —  constitutional  limitation  — 
construction. 

1.  The  words  "debt"  and  "liability,"  as 
used  in  §  1,  art.  8,  of  the  Constitution,  are 
not  employed  in  a  technical  sense,  but  have 
special  reference  to  the  basic  warrant  and 
legislative  authority  on  which  a  state  con- 
tract must  rest,  and  on  which  alone  a  pub- 
lic debt  must  find  its  sanction  in  order  to 
obligate  the  state  to  pay. 

Same—  computation  —  assessed  value. 

2.  Under  the  provisions  of  §  ],  art.  8,  of 
the  Constitution,  the  basis  for  computation 
by  the  legislature  in  creating  public  indebtfHl- 
neps  is  **the  assessed  value  of  the  taxable 
property  of  the  state,"  and  this  is  a  present 
standard  for  the  guidance  of  the  legisla- 
ture, and  has  reference  to  existing  facts 
and  conditions  at  the  time  the  legislature 
act?  on  such  legislation. 

Same  —  constltntional  requirement. 

3.  Under  the  provisions  of  §  1,  art.  8,  of 
the  Constitution,  the  legislature,  in  the  pass- 
age of  an  act  creating  public  indebtedness, 
must  be  governed  by  the  assessed  value  of 
the  taxable  property  of  the  state,  as  the 
same  has  been  ascertained  and  then  exists, 
and  such  legislation  cannot  anticipate  the 
future,  and  leave  the  ascertainment  of  the 
assessed  valuation  to  the  future  acts  of  min- 
isterial and  executive  officers. 

(November  12,  1909.) 

APPLICATION  for  a  writ  of  mandamus 
to   compel    the    issuance    and    sale    of 
certain  state  bonds,  in  pursuance  of  a  stat- 
ute providing  therefor.     Denied. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Richards  &  Haga  for  plaintiffs. 
Messrs.  D.  C.  McDougall,  Attorney  Gen- 
eral, and  J.  H.  Peterson,  for  defendants. 

Ailaliie,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  application  for  a  writ 
of  mandate.  It  is  prosecuted  by  the  board 
of  r^nts  of  the  state  university  against 
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the  governor,  secretary  of  state,  attorney 
general,  and  treasurer  of  the  state  of  Idaho, 
officer^  composing  a  board  for  the  purpose 
01  the  issuance  and  sale  of  certain  bonds 
of  the  state  of  Idaho,  to  be  known  as  "Uni- 
versity of  Idaho  Rebuilding  and  Equipment 
Bonds  of  1909,  Series  A."  It  is  alleged 
that  under  the  provisions  of  an  act  of  the 
legislature  approved  March  17,  1909  (Sess. 
Laws  1909,  p.  407),  entitled,  "An  Act  Pro- 
viding for  the  Issuance  and  Sale  of  State 
Bonds  in  the  Aggregate  Sum  of  Seventy - 
three  Thousand  Dollars  ($73,000),  and  Ap- 
propriating the  Proceeds  Thereof  to  the 
University  of  Idaho  for  Completing  the 
Main  or  Administration  Building,  the  Cen- 
tral  Heating   Plant,   for   the   Purchase   of 

Note,  —  As  of  what  time  is  the  assessed 
valuation  to  "be  taken  for  purposes  of 
determining  the  debt  limit  of  a  state 
or  municipality. 

In  Rathbone  v.  Kiowa  County,  27  C.  C.  A. 
477,  49  U.  S.  App.  577,  83  Fed.  126;  Board 
of  Education  v.  National  L.  Ins.  Co.  3G 
C.  C.  A.  278,  94  Fed.  324;  Lake  County  v. 
Standley,  24  Colo.  1,  49  Pac.  23;  and  Ger- 
mania  Sav.  Bank  v.  Darlington,  50  8.  C.  337, 
27  S.  E.  846,  it  was  held  that  where  the 
debt  of  a  municipality  was  limited  to  a  cer- 
tain percentage  of  the  "assessed  valuation" 
of  the  property  therein,  the  computation  of 
the  debt  permitted  should  be  based  on  the 
last  completed  assessment  before  the  debt 
was  incurred. 

So,  in  State  ex  rel.  Marinette,  T.  &  W. 
U.  Co.  V.  Tomahawk,  90  Wis.  73,  71  N.  W. 
86,  involving  the  validity  of  railroad  aid 
bonds  issued  bv  a  citv,  it  was  held,  under 
a  constitutional  provision  limiting  munici- 
pal indebtedness  to  a  certain  percentage  based 
upon  the  value  of  the  taxable  property  there- 
in, to  be  ascertained  by  the  "last  assessment 
for  state  and  county  taxes  previous  to  the 
incurrinpr  of  the  indebtedness,"  that  the 
computation  must  be  based  upon  the  last 
assessment  next  before  the  time  fixed  for  the 
completion  of  the  road  and  the  delivery  of 
the  bonds. 

Upon  the  same  principle,  it  was  held  in 
Johnston  v.  Becker  County,  27  Minn.  64,  6 
N.  W.  411,  under  a  statute  providing  that 
taxes  should  be  levied  annually  upon  the 
taxable  property  in  the  state  "as  valued  and 
entered  on  the  grand  list  of  taxable  proper- 
ty," and  prohibiting  any  county  from  con- 
tracting any  debt  which  would  make  it  nec- 
essary to  levy  upon  the  taxable  property  of 
such  county  a  higher  rate  of  tax  than  the 
statute  permitted,  that  in  considering  wheth- 
er a  debt  could  be  incurred,  the  county  was 
boimd  to  inquire  whether  a  sufficient  sum  to 
discharge  it  could  be  raised  by  a  levy  with- 
in the  statute  on  the  taxable  property  of  the 
county,  as  the  same  appeared  upon  the  sub- 
sisting "grand  list"  of  the  county,  and  not 
upon  any  future  "grand  list." 

In  T^ke  County  v.  Sutliff,  38  C.  C.  A.  167, 
97  Fed.  270,  and  Corning  v.  Meade  County, 
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Lands,  and  for  Other  Equipment  and  Im- 
provements, and  Authorizing  the  Levy  of 
an  Annual  Ad  Valorem  Tax  for  Providing 
a  Sinking  Fund  for  the  Payment  of  Such 
Bonds  at  Maturity  and  the  Interest  There- 
on," the  defendants  are  empowered  and  di- 
rected to  issue  and  sell  thirty  bonds  of  the 
.state  of  Idaho  of  the  par  value  of  $1,000 
each,  payable  in  two  years  after  date  of 
their  issuance,  and  bearing  interest  at  a 
rate  not  to  exceed  6  per  cent  per  annum, 
the  receipts  from  such  sale  to  be  available 
for  the  use  of  the  state  university,  as  speci- 
fied and  designated  in  the  act.  An  exami- 
nation of  the  act  itself  discloses  that  it  au- 
thorizes the  issuance  and  sale  of  bonds  in 
the  aggregate  amount  of  $73,000,  that  the 
first  $30,000  of  the  issue  should  be  made 
on  September  1,  1909,  and  the  remainder  of 
$43,000  should  be  made  on  September  1, 
1910.  The  reason  which  prompted  the  leg- 
islature to  defer  the  issuance  of  these  bonds 
was  that,  at  the  time  of  the  passage  of  this 
act,  the  state  indebtedness  was  within 
about  $1,300  of  the  constitutional  limit,  as 
prescribed  by  §  1,  art.  8,  of  the  state  Con- 
stitution. The  purpose  of  deferring  the  is- 
suance of  these  bonds  is  very  clearly  and 


forcibly  indicated  by  a  proviso  added  to  §  2 
of  the  act.  It  reads  as  follows:  "Provided, 
always,  that  in  the  issue  of  the  bonds  pro- 
vided for  by  this  act,  the  constitutional 
limit  of  state  indebtedness  be  not  exceeded, 
and  that  the  retirement  of  outstanding 
bonds,  or  the  increase  of  the  assessed  valua- 
tion of  the  state,  or  both,  occurring  be- 
tween the  date  of  the  passage  of  this  act 
and  the  dates  of  issuance  of  said  bonds,  be 
sufficient  to  bring  the  issues  of  bonds  pro- 
vided for  in  this  act  within  the  constitu- 
tional limit  of  state  indebtedness?'  It  is 
alleged  in  the  petition  that  the  state  treas- 
urer and  the  other  state  officers,  acting  in 
conjunction  with  him,  decline  and  refuse  to 
issue  and  negotiate  the  bonds  provided  to 
be  issued  on  September  1,  1909,  and  the 
petitioners  pray  that  a  writ  of  mandate 
issue  against  them,  requiring  and  compel- 
ling them  to  proceed  in  conformity  with 
the  act  of  March  17,  1909,  and  issue  and 
negotiate  $30,000  worth  of  bonds. 

Defendants  demurred  to  the  petition,  and 
among  other  grounds  alleged  that  th^  act 
of  March  17,  1909,  which  purports  to  au- 
thorize and  direct  the  issuance  of  these 
bonds,  is  unconstitutional  and  void  as  being 


42  C.  C.  A.  154,  102  Fed.  57,  writ  of  certi- 
orari denied  180  U.  S.  638,  35  L.  ed.  710,  21 
Sup.  Ct.  Rep.  921,  it  was  held  that  the 
assessed  valuation  hv  which  the  constitu- 
tional  or  statutory  limit  of  municipal  in- 
debtedness was  to  be  measured  was  the  last 
assessed  valuation  of  the  property  before  the 
bonds  creating  the  debt  were  issued,  and  not 
the  last  one  before  they  were  voted. 

But  in  Wilkinson  v.  Van  Orman,  70  Iowa, 
230,  30  N.  W.  495,  it  was  held  under  a  pro- 
vision limiting  the  indebtedness  to  a  certain 
amount,  to  ''be  ascertained  by  the  last  state 
and  county  tax  lists  previous  to  incurring 
such  indebtedness,"  that  the  computation 
should  be  based  upon  the  tax  lists  which 
were  completed  before  the  bonds  were  voted 
by  the  electors  of  the  district,  and  not  upon 
assessment  rolls  not  yet  equalized  for  the 
year  in  which  the  election  was  had. 

And  in  State  ex  rel.  Sutton  v.  Babcock,  24 
Neb.  640,  39  N.  W.  783,  it  was  held  that  the 
amount  of  bonds  which  could  be  issued  by  a 
city  was  to  be  measured  by  the  assessed  val- 
uation at  the  time  of  the  election. 

In  State  ex  rel.  Morse  v.  Cornwell,  40  S.  C 
26,  18  S.  £.  184,  it  was  held  under  a  consti- 
tutional limitation  of  municipal  indebted- 
ness to  a  certain  percentage  "of  the  assessed 
value  of  all  the  taxable  property"  in  the 
niunicipality,  that  the  assessed  value  meant 
the  assessment  made  by  the  proper  authori- 
ties, completed  and  of  record  at  the  time  the 
debt  was  created,  and  not  an  assessment 
made  within  the  same  fiscal  year,  but  not 
completed  until  after  the  creation  of  such 
debt. 

In  Culbertson  v.  Fulton,  127  111.  30.  18 
N.  E.  781,  overruling  People  ex  rel.  Stander- 
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fer  V.  Hamill,  134  III.  666,  17  N.  E.  799,  29 
N.  E.  280  (an  earlier  case,  though  published 
later),  it  was  held  that  where  a  city  en- 
tered into  a  contract  for  the  construction  of 
a  system  of '  waterworks,  the  validity  of  the 
debt  incurred  thereby  was  to  be  determined 
by  the  assessment  made  prior  to  the  execu- 
tion of  such  contract,  and  not  by.  a  subse- 
quent assessment  of  the  same  year  in  which 
the  contract  was  entered  into,  though  the 
later  assessment  was  made  before  the  time 
stipulated  in  the  contract  for  the  completion 
of  the  work. 

In  West  V.  Chehalis,  12  Wash.  369,  50  Am. 
St.  Rep.  896,  41  Pac.  171,  it  was  held  that 
where  municipal  indebtedness  at  the  date 
of  its  incurring  was  within  the  constitution- 
al limitation,  as  shown  by  the  last  previous 
assessment,  the  indebtedness  might  be  vali- 
dated by  the  subsequent  vote  of  the  citizens, 
irrespective  of  the  value  of  the  taxable  prop- 
ert}',  as  shown  by  the  assessment  in  force  at 
the  time  of  the  validating  election. 

In  Prickett  v.  Marceline,  65  Fed.  469,  af- 
firmed in  15  C.  C.  A.  700,  32  U.  S.  App.  767, 
69  Fed.  462,  it  appeared  that  the  Constitu- 
tion of  Missouri  explicitly  declared  that  the 
value  of  taxable  property  in  a  municipality, 
for  the  purpose  of  ascertaining  the  limit  of 
indebtedness,  was  to  be  determined  "by  the 
assessment  next  before  the  last  assessment 
for  state  and  county  purposes,  previous  to 
the  incurring  of  such  indebtedness,"  and  the 
specific  holding  of  the  court  was  that  the 
act  of  extending  the  assessment  by  taxation 
by  the  city  officers  for  city  purposes  did  not 
constitute  an  ''assessment,"  within  the  mean- 
ing of  the  Constitution. 
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in  violation   of    §    1,    art.   8,   of   the   state 
Constitution.      The  portion  of  that  section 
involved  in  this  case  reads  as  follows:  "The 
legislature  shall  not  in  any  manner  create 
any  debt   or   debts,  liability  or   liabilities, 
which  shall  singly  or  in  the  aggregate,  ex- 
clusive of  the  debt  of  the  territory  at  the 
date  of  its  admission  as  a  state,  exceed  the 
sum  of  one  and  one  half  per  centum  upon 
the  assessed  value  of  the  taxable  property 
in  the  state,  except,"  etc.     It  is  first  con- 
tended by   the    attorney   general   that  this 
act  is  unconstitutional  for  the  reason  that 
the  title  is  insufficient,  and  does  not  com- 
ply with  the  requirements  of  §  16,  art.  3, 
of   the    Constitution.      The    conclusion    we 
have  reached,  however,  on  the  other  ques- 
tion  raised,  renders  it  unnecessary  for  us 
to  consider  the  title  to  this  act.     It  is  ad- 
mitted that,  at  the  time  of  the  passage  of 
the    act    authorizing    this    bond    issue,    it 
would  not  ha.ve  been  constitutional  to  au- 
thorize   the    Immediate    issue   and   sale    of 
such  bonds  for  a  sum  exceeding  $1,362.    It 
ia  claimed,  however,  that  the  act  must  be 
read  and   construed   as   if  passed   and  ap- 
proved on  September  1,  1909,  the  date  on 
which  it  authorizes  the  sale  of  the  bonds. 
On  the  latter  date  this  bond  issue  was  not 
in  excess  of  the  constitutional  limit.     The 
assessed   valuation   of  the   taxable   proper- 
ty of  the  state  for  1908,  and  at  the  time  of 
the   passage    of   the    act   in   question,   was 
$119,724,181.      The   aggiegate   indebtedness 
of  the  state,  exclusive  of  the  debt  of  the 
territory,    and   also    exclusive    of   the    debt 
authorized  by  this  act,  was  $1,794,600.   The 
assessed   valuation  of  the  taxable  property 
of  the    state   on   September   1,    1909,   was 
$120,815,434,  and  the  total  indebtedness  of 
the   state    on   that  date,   exclusive   of   the 
territorial   debt,  and  exclusive  of  the  debt 
authorized    by    the    act    in    question,    was 
$1,754,250.      It   will   be   observed   that   be- 
tween the  time  of  the  approval  of  this  act 
and  September  1,  1909,  the  indebtedness  of 
the  state   was   reduced   $40,250,   while   the 
assessed  valuation  of  the  state  during  the 
same     period     increased     $1,091,253.      The 
question,  therefore,  to  be  answered,  is  sim- 
ply this:  Does  §  1  of  article  8  of  the  Con- 
fititution,   above   quoted,   limit  the  legisla- 
ture to  the  assessed  valuation  at  the  time 
the  legislature  is  enacting  and  the  govern- 
or is  approving  the  act,  or  does  it  apply 
to  the  date  at  and  after  which  the  legisla- 
tive act  authorizes  the  sale  of  the  bonds! 
If  it  refers  to  the  former  date,  this  act  is 
void;  if  to  the  latter,  it  is  valid. 

Counsel  for  plaintiffs  lay  considerable 
stress  on  the  words  "debt"  and  "liability" 
as  they  appear  in  §  1,  art.  8,  and  reason 
from  the  definitions  of  these  words  that  the 
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legislative  act  does  not  "create"  the  debt, 
but  that  the  "debt"  therein  mentioned 
arises  only  when  bonds  are  sold  and  the 
money  is  received  therefor.  It  is  true  that 
the  ordinary  meaning  of  the  word  "debt" 
is  that  which  one  person  is  liable  to  pay  or 
render  to  another  in  prceaenti,  or  at  some 
future  date.  But  it  must  have  been  used 
in  this  instance  in  a  less  technical  sense, 
and  with  more  special  reference  to  the  basic 
warrant  and  legislative  authority  on  which 
the  contract  must  rest,  and  on  which  alone 
the  debt  must  find  its  sanction  in  order  to 
obligate  the  state  to  pay.  The  framers  of 
the  Constitution,  in  drafting  this  section, 
evidently  used  the  words  "debt"  and  "lia- 
bility" in  the  sense  that  they  are  "created" 
by  the  legislative  act,  and  that  the  prepa- 
ration and  sale  of  bonds  or  warrants  is  only 
a  ministerial  act,  prescribed  and  directed 
by  the  law  itself.  The  real  "creative"  act 
in  such  an  indebtedness  is  the  legislative 
authority  for  the  transaction.  But  there  is 
other  language  used  in  this  section  of  the 
Constitution  which  is,  to  our  minds,  more 
persuasive  and  convincing  than  that  just 
considered.  The  basis  of  computation  by 
the  legislature  in  creating  indebtedness  is 
"the  assessed  value  of  the  taxable  property 
in  the  state."  This  is  a  present  standard 
for  the  guidance  of  the  legislature.  It  is 
to  guide  them  in  the  passage  of  any  meas- 
ure looking  to  the  creation  of  a  debt,  and 
it  must  exist  when  they  are  acting.  It  has 
reference  to  facts  that  already  exist, — to  an 
existing  condition.  They  cannot  act  upon 
the  basis  of  an  "assessed  value"  which  does 
not  exist  when  they  act.  The  "assessed 
value,"  as  here  used,  is  a  present,  ex- 
isting, ascertained  amount,  and  the  leg- 
islature is  not  left  to  make  choice  among 
several  valuations  or  sundry  assessments. 
Neither  can  it,  in  our  judgment,  antici- 
pate the  future,  and  leave  it  to  the  will 
and  pleasure  of  ministerial  and  executive 
officers,  acting  as  a  board  of  equal iza- , 
tion,  to  so  swell  the  total  assessed  valua- 
tion of  the  state,  as  returned  by  the  vari- 
ous counties,  that  they  may,  in  any  given 
year,  sell  state  bonds  or  not,  at  their  pleas- 
ure. It  so  happened  in  this  case  that  suffi- 
cient bonds  were  retired  to  permit  the  sale 
of  this  issue  on  September  1,  1909,  and 
still  be  within  the  debt  limit,  even  though 
the  assessed  valuation  for  1909  had  not 
increased  over  that  for  1908;  but  this  can 
make  no  difference  with  the  principle  in- 
volved. It  might  have  depended  entirely 
on  a  raise  of  the  total  assessed  valuation, 
and  the  same  officers  who  are  to  negotiate 
and   sell   these  bonds   are  members   of  the 
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board  of  equalizatioD.  There  is  no  vice  in 
this  fact  alone,  but  it  illustrates  the  danger 
of  such  a  rule,  and  the  improbability  that 
the  framers  of  the  Constitution  ever  in- 
tended an  interpretation  to  be  placed  on 
this  section  that  would  make  such  a  thing 
possible. 

No   authorities  have  been   called   to  our 
attention  that  are  directly  in  point.     The 
case  nearest  in  point  is  that  of  Law  v.  Peo- 
ple, 87  111.  385,  in  which  the  supreme  court 
of   Illinois,  construed    the    debt    limitation 
section  of  the  Constitution  of  that  state, 
and  arrived  at  a  conclusion  analogous  to 
the  view  we  have  here  expressed.    The  case 
of  James  v.  State  University,  131  Ky.  156, 
114  S.  W.  767,  is  cited  by  plaintiffs  as  sup- 
porting their  position,  but  we  do  not  think 
it  can  be  so  construed.    That  was  the  case 
of  an  appropriation  to  defray  the  current 
expenses  of  maintaining  the  State  Univer- 
sity   of    Kentucky    and    other    educational 
institutions.     A  certain  amount  of  the  ap- 
propriation was  made  available  each  year, 
ahd  was  payable  out  of  the  annual  revenues 
and  income  of*  the  state.    The  court  of  ap- 
peals held  in  effect  that  such  an  appropria- 
tion would  not  amount  to  a  "debt"  within 
the  meaning  of  the  Constitution.     That  is 
in  line  with  the  decision  of  this  court  in 
Stein  v.  Morrison,  9  Idaho,  426,  75  Pac.  246, 
wherein  it  was  held  that  an  appropriation 
of  the   public  revenues   in   anticipation  of 
their   receipt   for  the   current   expenses   of 
state   government   does   not   amount  to   a 
"debt"  within  the  purview  of  §  1,  art.  8, 
of  the  Constitution.     This  provision  of  the 
Constitution   was   adopted   for   the   protec- 
tion of  the  people  against  the  pressure  that 
might  be  brought  to  bear  on  the  members 
of  the  legislature  for  excessive  appropria- 
tion for  the  various  state  institutions,  in- 
ternal improvements,  and  various  other  ob- 
jects and  purposes.    It  was  intended  to  pro- 
tect the  new  state  from  oppressive  taxation 
and  bankruptcy  such  as  had  befallen  other 
states   that   had   no   such   protection   as   a 
debt  limitation  in  their  Constitutions.     It 
is  a  wholesome  and  salutary  safeguard,  and 
no    other    provision    of    the    Constitution 
should  appeal  more  forcibly  to  the  courts 
than  this.     The  act  in  question  is  uncon- 
stitutional and  void  in  so  far  as  it  author- 
izes the  issuance  of  bonds  in  excess  of  the 
limitation  fixed  by  §  1,  art.  8,  of  the  state 
Constitution,  and  based  upon  the  assessed 
valuation  of  the  year  1908. 

The  demurrer  to  the  petition  is  sus- 
tained, and  the  action  is  dismissed.  No 
costs  will  be  taxed. 

SuIllTan,  Ch.  J.,  and  Stewart,  J.,  concur. 
28  L.R.A.(N.S.) 
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v. 

FRANK  R.  MILLSPAUGH,  Respt. 

(—  Minn.  — ,  126  N.  W.  626.) 

Libel   —  words  defamatory  of  clerfi:y- 
man. 

1.  It  is  libelous  per  se  to  write  of  a  clergy- 
man, an  applicant  for  a  pulpit,  "I  would  not 
have  anything  to  do  with  him,  or  touch  him 
with  a  10-foot  pole,"  if  under  the  circum- 
stances the  words  used  would  expose  the  per- 
son written  of  to  hatred  or  contempt,  or  in- 
jury  in   his   business   or   occupation. 

Same  —  pleading  —  complaint  ^  suf- 
ficiency. 

2.  Complaint  held  to  state  a  cause  of  ac- 
tion, and  presenting  the  question  of  fact 
whether  the  words  used  were  intended  to 
and  might  be  understood  to  charge  conduct 
or  characteristics  inconsistent  with  good 
character  or  plaintiff's  profession. 

(May  27,  1910.) 

Headnotes  by  O'Brien,  J. 

Note.  —  What    words    uttered    concern^ 
ing  clergyman  are  actionable  per  se. 

Where  derogatory  words  are  uttered  con- 
cerning clergymen,  which  tend  to  prove 
them  unfit  to  continue  their  calling,  the 
authorities  are  agreed  that  they  are  ac- 
tionable in  themselves,  without  proof  of 
damage. 

This  accepted  rule  is  well  stated  as  fol- 
lows in  Newell  on  Defamation,  2d  ed.  p.  186, 
which  section  is  cited  in  Potter  v.  New  York 
Evening  Journal  Pub.  Co.  68  App.  Div.  95, 
74  N.  Y.  Supp.  317:  "Words  are  often  ac- 
tionable when  spoken  of  clergymen  which 
would  not  be  so  if  spoken  of  others.  But  it 
does  not  follow  that  all  words  tend  to  bring 
a  clergyman  into  disrepute,  or  which  merely 
impute  that  he  has  done  something  wrong, 
are  actionable  without  proof  of  special  dam- 
age. The  reason  always  assigned  for  this 
distinction  between  clergymen  and  others  is 
that  the  charge,  if  true,  would  be  ground 
of  degradation  or  deprivation.  The  impu- 
tation, therefore,  miist  be  such  as,  if  true, 
would  tend  to  prove  him  unfit  to  continue 
his  calling,  and,  therefore,  tend  more  or 
less  directly  to  proceedings  by  the  proper 
authorities  to  silence  him." 

In  the  following  cases  the  several  written 
words  concerning  clergymen  were  held  ac- 
tionable per  se:  Bidwell  v.  Rademacher,  11 
Ind.  App.  218,  38  N.  E.  879  (publishing  in 
paper  of  bishop  who  as  such  was  superin- 
tendent of  an  orphan  asylum,  that  a  young 
girl  therei9  was  confined  in  a  dungeon  for 
refusing  to  submit. to  desires  of  priest  who 
was  instructor  in  the  asylum)  ;  Bailey  v. 
Kalamazoo  Pub.  Co.  40  Mich.  261  (publish- 
ing of  candidate  for  Congress,  who  was  a 
minister,  "There  was  that  Iowa  Beecher 
business  of  his,  which  beat  him  of  a  station 
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APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Hennepin  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
alleged  libel.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.     Tliomas      Kneeland,     with     Mr. 
Thomas  D.   Schall,  for  appellant: 

The  language,  "I  would  not  have  any- 
thing to  do  with  him,  or  touch  him  with  a 
10- foot  pole/'  is  libelous  per  se, 

Wilkes  V.  Shields,  62  Minn.  426,  64  N.  W. 
921;  Byram  v.  Aiken,  65  Minn.  87,  67  N.  W. 
807;  Davis  ▼.  Hamilton,  85  Minn.  209,  88 
N.  W.  744;  Townshend,  Slander  &  Libel, 
S  176;  Newell  Defamation,  2d  ed.  pp.  43, 
78;  Solverson  v.  Peterson,  64  Wis.  198,  54 
Am.  Rep.  607,  25  N.  W.  14;  Cooper  v.  Gree- 


ley, 1  Denio,  347;  Hake  v.  Brames,  95  Ind. 
161;  Croeker  v.  Hadley,  102  Ind.  416,  1  N. 
E.  734;  Over  v.  Hildebrand,  92  Ind.  19; 
Duncan  v.  Brown,  15  B.  Mon.  186;  Stewart 
V.  Swift  Specific  Co.  76  Ga.  280,  2  Am.  St. 
Rep.  40;  Villers  v.  Monsley,  2  Wils.  403; 
Thorley  v.  Kerry,  4  Taunt.  355,  9  Eng. 
Rul.  Cas.  1;  Digby  v.  Thompson,  4  Barn.  & 
Ad.  821;  Cox  v.  Lee,  L.  R.  4  Exch.  284; 
Eaton  ▼.  Johns,  1  Dowl.  N.  S.  602;  Robbins 
V.  Tread  way,  2  J.  J.  Marsh.  540,  19  Am. 
Dec.  152;  Colvard  v.  Black,  110  Ga.  642,  36 
S.  E.  80;  Adams  v.  Lawson,  17  Gratt.  250, 
94  Am.  Dec.  455 ;  Cooper  v.  Stone,  24  Wend. 
434;  Tawney  v.  Simonson,  W.  &  H.  Co.  10? 
Minn.  341,  27  L.R.A.(N.S.)  1035,  124  N.  W. 
229;  13  Am.  &  Eng.  Enc.  Law,  p.  299. 
The  imputation  to  be  naturally  inferred 


at  Grass  lake,'*  meaning  that  he  had  lost  a 
position  on  a  charge  of  adultery) ;  Knox 
V.  Meehan,  64  Minn.  280,  66  N.  W.  1140 
(publishing  of  minister  that  he  endeavored  to 
rob  his  neighbor,  and  was  a  religious  hypo- 
crite); Piper  V.  Woolman,  43  Neb.  280,  61 
X.  W.  588  (publishing  writing  charging 
minister  with  uttering  false  statements,  giv- 
ing way  to  unchristian  temper,  and  defam- 
ing the  good  name  of  members  of  church ) ; 
Johnson  v.  Synett,  89  Hun,  192,  35  N.  Y. 
Supp.  79,  affirmed  in  167  N.  Y.  684,  51  N.  E. 
1091  (publishing  statement  that  minister 
was  arrested,  it  being  claimed  that  he  was 
too  much  of  a  family  man) ;  Potter  v.  New 
York  Evening  Journal  Pub.  O).  supra  (pub- 
lishing of  minister  that,  on  trial  of  judicial 
proceeding,  he  said  *of  another,   "You're  a 

skunk,"  "I'd  like  to  punch  that 

,"  "I'd  like  to  punch  that  damn 

skank    in     the     head" ) ;     OT>onaghue     v. 
M*Govem,  23  Wend.  26    (charging  in  writ- 
ing to  bishop  that  priest  collected  money 
from  members  of  parish,  putting  it  in  his 
pocket)    keeping   no    account    thereof,    and 
adding  that  "this  is  the  last  we  heard  of 
our    priest,"    impliedly    held    actionable) ; 
Remsen  v.  Bryant,  36  App.  Div.  240,  50  N. 
Y.  Snpp.  728   (publishing  of  revivalist  lay 
preacher  that  he  conducted  his  services  in 
an  unseemly  and  boisterous  manner,  that  he 
was  pelted  with  eggs  and  lemons,  that  he 
made  his   name  notorious   and   hated,   and 
that  his  language  and  actions  became  more 
and  more  reprehensible,  impliedly  held  ac- 
tionable) ;  Porter  ▼.  Post  Pub.  Co.  20  R.  I. 
88,  37  Atl.  535   (publishing  matter  capable 
of  being  construed  to  charge  that  the  vestry- 
men of  a   church   had   found  the  minister 
|i;aiUy  of  immoral,  improper,  and  unbecom- 
ing conduct,  actionable,  if  jury  found  that  it 
was    used    in     that    sense) ;    Williams    v. 
Karnes,  4  Humph.  9   (writing  of  a  minister 
that  be  altered  the  earmarks  of  the  writer's 
hogi  ''from  my  mark  to  his,"  and  "I  look 
upon  him  as  a  rascal,  and  have  watched  him 
for  many  vears")  ;    CranfiU  v.  Hayden,  97 
Tex.  544,  80  S.  W.  609    (challenge  to  right 
of  minister  to  seat  in  convention,  charging, 
among  other  matter,  that  he  had  rendered 
hirowlf    unworthy     of    a    seat    on    moral 
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grounds,  that  he  had  assailed  the  character 
of  the  officers  of  missions  by  falsely  accus- 
ing them  of  dishonorable  practices  in  the 
use  of  mission  money,  that  he  falsely  ac- 
cused them  of  conspiracy  to  thwart  the. will 
of  the  Baptists  of  the  state,  that  he  was  a 
breeder  of  strife,  and  had  convicted  himself 
of  dishonorable  conduct) ;  Coles  v.  Thomp- 
son, 7  Tex.  Civ.  App.  660,  27  S.  W.  40  (dicta 
to  the  effect  that  defamatory  words  applied 
to  an  established  minister,  calculated  direct- 
ly to  affect  his  professional  standing  and  oc- 
cupation, are  liable  per  ae) ;  Jones  v.  Rob- 
erts, 73  Vt.  201,  60  Atl.  1071  (publishing 
letter  charging  minister  with  conduct  with 
woman  entirely  unbecoming  him  as  married 
man  and  minister)  ;  Gregory  v.  Atkins,.  42 
Vt.  237  (charging  in  writing  that  he  is  a 
false  minister,  regardless  of  truth  and  de- 
cency, with  traitorously  turning  his  back 
upon  his  own  church,  and  with  inventing 
and  publishing  the  greatest  slanders  against 
that  church) ;  Adams  v.  Lawson,  17  Gratt. 
250,  94  Am.  Dec.  455  (charging  preacher  in 
letter  with  killing  wild  hogs  belonging  to 
others,  and  advising  him  to  pay  therefor, 
and  also  advising  him  to  stop  lying  or 
preaching) ;  Monson  v.  Lathrop,  96  Wis. 
386,  65  Am.  St.  Rep.  54,  71  N.  W.  596 
(telegi'am  sent  minister  after  election.  "The 
citizens  of  Wisconsin  demonstrated  you  are 
an  unscrupulous  liar") ;  Sans  v.  Joerris,  14 
Wis.  j664  (writing  of  minister  statements 
received  from  others  accusing  him  of  arson, 
church  burning,  and  sodoniv)  ;  Pfitzinger 
V.  Dubs,  12  C.  C.  A.  399,  24  U.  S.  App.  376, 
64  Fed.  696  (publishing  in  newspaper  of 
minister,  "You  cannot  get  P.  down  any 
lower  than  he  is;  he  is  low  enough;  you 
can't  get  him  down  any  lower;  you  can't 
spoil  a  rotten  egg" ) ;  Walker  v.  Brogden,  11 
Jur.  N.  S.  671  (publishing  of  clprorvman 
that  he  came  to  the  performance  of  Divine 
service  in  a  towering  passion,  and  that  his 
conduct  was  calculated  to  make  infidels  of 
his  congregation)  ;  Tuam  ▼.  Robeson,  5 
Bing.  17  (publishing  of  Protestant  arch- 
bishop that  he  attempted  to  convert  Catholic 
priests  by  offers  of  money  and  preferment) ; 
Bowers  v.  Hutchinson,  5  N.  S.  679  (printing 
notice,  "All  persons  who  have  paid  a  minis- 
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from  the  libel  as  ascribed  by  the  innuendo, 
in  connection  with  the  allegatidns  consti- 
tuting the  inducement,  is  such  as  to  touch 
plaintiff  in  his  profession  as  a  minister  of 
the  Gospel,  and  hence  render  the  words  ac- 
tionable. 

Tawney  v.  Simonson,  W.  &  H.  Co.  supra; 
Bailey  v.  Kalama'zoo  Pub.  Co.  40  Mich. 
251;  Starkie,  Slander  &  Libel,  §  188;  Moore 
V.  Francis,  121  N.  Y.  206,  8  L.R.A.  214,  18 
Am.  St.  Rep.  810,  23  N.  E.  1127;  McMillan 
V.  Birch,  1  Binn.  178,  2  Am.  Dec.  426;  Hay- 
ner  v.  Cowden,  27  Ohio  St.  296,  22  Am. 
Rep.  303;  Lewis  v.  Clement,  3  Barn.  &  Aid. 
702;  Bishop  v.  Latimer,  4  L.  T.  N.  S.  775; 
Homer  v.  Taunton,  5  Hurlst.  &  N.  661;  18 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  946;  Wil- 
liams v.  Davenport,  42  Minn.  393,  18  Am. 
St.  Rep.  619,  44  N.  W.  311. 

Messrs.  Savage  &  Purdy,  for  respond- 
ent: 

To  make  a  case  of  libel,  some  actual  im- 
putation upon  the  plaintiff  is  necessary. 

Rice  V.  Simmons,  2  Harr.  (Del.)  417,  31 
Am.  Dec.  766;  McDermott  v.  Union  Credit 
Co.  76  Minn.  84,  78  N.  W.  967,  79  N.  W. 
673;  Herringer  v.  Ingberg,  91  Minn.  71,  97 
N.  W.  460. 

It  is  essential,  in  case  of  words  which 
are  not  of  themselves  libelous,  that  facts 
be  stated  showing  how  or  why  the  language 
acquired  and  represented  a  defamatory 
meaning. 


Tappan  v.  Wilson,  7  Ohio,  pt.  1,  p.  190; 
Herringer  v.  Ingberg,  supra;  Smith  v.  Coe, 
22  Minn.  276;  Newell  v.  How,  31  Minn.  235, 
17  N.  W.  383;  Richmond  v.  Post,  69  Minn. 
457,  72  N.  W.  704;  Goldstein  v.  Foss,  4 
Bing.  489;  Barham  v.  Nethersal,  4  Coke, 
20a;  Caldwell  v.  Raymond,  2  Abb.  Pr.  193; 
Fry  V.  Bennett,  5  Sandf.  54;  Stone  v.  Coop- 
er, 2  Denio,  293;  Cole  v.  Neustadter^  22 
Or.  191,  29  Pac.  550. 

The  facts  justifying  a  defamatory  inter- 
pretation are  equally  indispensable  in  char- 
ging a  libel,  as  touching  the  plaintiff  in  his 
profession. 

Robinson  v.  Germyn,  1  Price,  11;  Gold- 
stein v.  Foss,  supra;  Gillan  y.  State  Journal 
Printing  Co.  96  Wis.  460,  71  N.  W.  892; 
Divens  v.  Meredith,  147  Ind.  093,  47  X,  E. 
143;  Purdy  v.  Rochester  Printing  Co.  96  N. 
Y.  372,  48  Am.  Rep.  632 ;  Ayre  v.  Craven,  2 
Ad.  &,  El.  2;  Newell  v.  How,  supra. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court : 

Action  for  libel.  According  to  the  com- 
plaint, a  demurrer  to  which  was  sustained 
upon  the  ground  of  no  cause  of  action,  the 
Universalist  Church  in  Minnesota  has  what 
is  known  as  a  "fellowship  committee,"  to 
which  applications  for  pastorates  are  ad- 
dressed. The  recommendation  of  the  com- 
mittee is  necessary  to  the  obtaining  of  any 
such  pastorate.     Plaintiff,  a  duly  ordained 


ter,  as  a  member  of  a  certain  denomination, 
for  funeral  services,  will  confer  a  favor  on 
the  public  generally  by  notifying  the  pub- 
lisher," held  actionable  where  innuendoes  al- 
leged that  the  meaning  was  that  the  plain- 
tiff was  falsely  pretending  to  be  a  minister 
of  that  denomination). 

In  the  following  cases,  where  the  matter 
was  uttered  orally,  the  several  statements 
were  held  actionable  per  se:  Elsas  ▼. 
Browne,  68  Ga.  117  (charging  minister  with 
collecting  money  to  print  a  paper,  and  em- 
bezzling it  for  his  own  use)  ;  Flanders  v. 
Daley,  120  Ga.  885,  48  S.  E.  327,  s.  c.  on 
subsequent  appeal,  ]24  Ga.  714,  52  S.  E. 
687  (stating,  "I  have  always  known  he  was 
unfit  for  the  ministry,  and  an  improper 
person  to  be  allowed  to  preach,  and  was  too 
dangerous  and  indiscreet")  ;  Franklin  v. 
Browne,  67  Ga.  272  (saying  that  minister 
collected  money  for  a  particular  purpose 
and  embezzled  it,  and  that  he  is  unfit  to  be 
a  minister)  ;  Mitchell  v.  Mullholland,  106 
111.  175  (saying,  "He  perjured  himself," 
"You  swore  to  a  lie" ) ;  Chaddock  v.  Briggs, 
13  Mass.  248,  7  Am.  Dec.  137;  Havner  v. 
Cowden,  27  Ohio  St.  292,  22  Am'.  Rep. 
303;  McMillan  v.  Birch,  1  Binn.  178,  2  Am. 
Dec.  420;  Dod  v.  Robinson,  Aleyn,  63 
(charging  minister  with  drunkenness)  ; 
Harding  v.  Brooks,  5  Pick.  244  (saying  of 
clerg>'man  that  he  was  a  liar,  a  knave,  and  a 
rascal,  not  expressly  discussed,  but  recov- 
ery allowed)  ;  Shurtleff  v.  Parker,  130  Mass. 
28  L.R.A.(X.S.) 


293,  39  Am.  Rep.  454  (impliedly  held  ac- 
tionable to  say  of  minister  that  he  was 
connected  with  no  association  of  ministers, 
and  was  sent  away  from  societies -of  which 
he  had  been  pastor  without  the  usual  recom- 
mendations) ;  Ritchie  v.  Widdemer,  59  N.  J. 
L.  200,  36  Atl.  825  (saying  that  wherever 
minister  had  previously  exercised  ministe- 
rial functions,  he  had  had  trouble  with  the 
female  sex,  in  one  instance  such  that  his 
wife  threatened  to  leave  him)  ;  Cummin  v. 
Smith,  2  Serg.  &  R.  440  (statement  that 
minister  had  committed  perjury)  ;  Skinner 
V.  Grant,  12  Vt.  456  (saying  of  clerg>'man 
that  he  said  the  blood  of  Christ  had  nothing 
to  do  with  our  salvation,  more  than  the 
blood  of  a  hog,  impliediv  held  actionable) ; 
Hellstem  v.  Katzer,  103  Wis.  391,  79  N. 
W.  429  (archbishop  stating  to  a  priest's 
congregation  that  he  was  not  of  sound  mind, 
that  he  was  no  more  the  priest  of  the  church, 
since  the  archbishop  had  taken  all  rights 
away  from  him,  that  a  blind  or  dazed  priest 
has  given  the  offense  of  ecclesiastical  dis- 
obedience) ;  Musgrave  v.  Bovey,  2  Strange. 
940  (saying  of  minister,  "You  are  an  old 
rogue  and  a  rascal  and  a  contemptible  fellow, 
despised  and  hatod  by  everybody ")  ;  Pocock 
V.  Nash,  Comb.  253  (saying  of  minister  that 
he  is  a  rogue  and  a  dog,  and  will  never  be 
good  until  he  is  3  feet  under  ground, 
and  that  defendant  w*ould  rather  his  son 
should  make  hay  on  Sunday  than  hear  plain- 
tiff preach)  ;  Crandcn  v.  Walden,  3  Lev.  17 
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minister  of  the  Gospel,  had  applied  to  the 
committee    for    a    position,   and,    while    his 
application  was  pending,  "defendant  falsely 
and  maliciously,  for  the  purpose  of  prevent- 
ing plaintiff   from   securing  the   pastorship 
of  any    such   vacant   churches,   and   of   in- 
juring plaintiff  in  his  profession  as  .a  min- 
ister, wrote  and  published  of  and  concern- 
ing plaintiff,  and  of  and  concerning  him  in 
his  profession  as  a  minister,  to  said  Rev. 
Thomas  S.  Robjent  and  others  of  said  fel- 
lowship committee,  the  following  false,  ma- 
licious, defamatory,  and  libelous  words  and 
language,  to  wit:    'I    (meaning  defendant) 
would  not  have  anything  to  do  with  him, 
or  touch  him  (meaning  plaintiff)  with  a  10- 
foot  pole'  (thereby  meaning  to  charge,  and 
intending  to  mean  and  charge,  that  plaintiff 
was  unfit  and  unqualified  morally  and  in- 
tellectually  to   fill   the   pastorship   of   any 
church,  and  particularly  of  any  of  said  va- 
cant pastorships  of  the  Universalist  Church 
aforesaid}  and  unfit  and  luisafe  to  fill  any 
position  of  employment  or  place  of  trust, 
and  that  he  was  a  man  of  bad  character 
and  poor  intellectual  qualifications,  and  un- 
trustworthy in  any  place  or  position)." 

Defendant  insists  that  the  words,  "I 
would  not  have  anything  to  do  with  him, 
or  touch  him  with  a  10-foot  pole,"  are 
not  libelous  per  se,  for  the  reason  that  they 
neither  assert  nor  imply  anything  against 
the  plaintiff,  but  merely  state  what  the  de- 


fendant himself  would  not  do.  Libel,  as 
defined  by  §  4916,  Rev.  Laws  1905,  is  a 
malicious  writing  which  exposes  one  ''to 
hatred,  contempt,  ridicule,  or  obloquy,  or 
which  shall  cause,  or  tend  to  cause,  any 
person  to  be  shunned  or  avoided,  or  which 
shall  have  a  tendency  to  injure  any  per- 
son, corporation,  or  association  of  persons 
in  his  or  their  business  or  occupation."  If 
a  written  statement  is  intended  to,  and 
may,  as  the  words  used  are  ordinarily  un- 
derstood, produce  that  result,  the  statute 
is  violated,  and  a  cause  of  action  for  gen- 
eral damages  exists  in  favor  of  the  per- 
son as  to  whom  *the  statement  is  made. 

This  case  is  not  free  from  difiiculty.  In 
themselves  the  words  used  do  not  charge 
the  plaintiff  with  the  commission  of  any 
crime,  nor  the  possession  by  him  of  any 
characteristics  which  would  necessarily  ex- 
pose him  to  hatred,  contempt,  or  ridicule 
upon  the  part  of  any  person  other  than  the 
defendant,  who  is,  of  course,  free  to  enjoy 
his  own  likes  and  dislikes  and  select  his 
own  company.  Upon  the  other  hand,  the 
statement  is  one  which  might,  under  cer- 
tain circumstances,  imply,  and  be  under- 
stood as  charging,  the  possession  by  the 
plaintiff  of  habits  and  qualities  which 
would  render  him  entirely  unfit  to  be  the 
pastor  of  a  church  congregation.  The  con- 
siderations governing  such  a  case  are  fully 
discussed  in  McD^rmott  ▼.  Union  Credit  Co. 


(charging  that  minister  preaches  nothing 
but  lies  and  malice  in  the  pulpit) ;  Town- 
send  V.  Hughes,  2  Mod.  150  (saying  of 
bishop,  "He  is  a  wicked  man") ;  Nicholson 
T.  Lyne,  Cro.  Eliz.  pt.  1,  p.  94  (saying  of 
minister  that  he  had  two  wives) ;  Starr  v. 
Gardner,  6  U.  C.  Q.  B.  O.  S.  512  (saying of 
paid  preacher  that  he  has  committed  incest 
with  his  sister) ;  Pemberton  v.  Colls,  10  Q. 
B.  461  (stating  that  clergyman  had  drugged 
defendant  and  then  fraudulently  procured 
his  signature  to  a  bill ) . 

In  Demarest  v.  Haring,  6  Cow.  76,  it  was 
held  that  a  statement  by  defendant  that 
plaintiff  had  solicited  him  to  make  away 
with  a  bastard  child  was  actionable,  irre- 
spective of  plaintiflfs  character  as  a  clergy- 
man; and  that  words  conveying  a  direct 
charge  of  incontinency  were  actionable  in 
respect  of  the  plaintiff's  profession  as  a 
clergyman,  though  they  would  not  be  if 
spoken  of  individuals  generally. 

In  Gallwey  v.  Marshall,  9  Exch.  295,  the 
court  said  they  woiild  have  no  doiibt  of  a 
minister's  right  to  recover  for  a  verbal  im- 
putation of  incontinence,  if  it  had  been  al- 
leged that  he  was  at  the  time  in  receipt  of 
professional    temporary    emolument. 

But  it  has  been  held  unnecessary  that 
the  minister  defamed  should  be  receiving 
compensation  for  his  services  at  the  time 
the  words  are  spoken.  Flanders  v.  Daley, 
120  Ga.  885,  48  S.  E.  327. 

There  has  been  some  difference  of  opin- 
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ion,  however,  as  to  what  words  touch  a 
minister  in  his  profession. 

Thus,  the  following  oral  imputations  have 
been  held  not  actionable  per  «e,  since  they 
were  held  not  to  have  been  spoken  of  him 
with  reference  to  his  office  of  minister: 
Tighe  V.  Wicks,  33  U.  C.  Q.  B.  479  (saying 
of  minister,  "He  will  get  drunk;  I  have 
seen  him  drunk")  ;  Breeze  v.  Sails,  23  U. 
C.  Q.  B.  94  (saying  of  preacher  that  he 
kept  company  with  a  .prostitute)  ;•  Hop- 
wood  V.  Thorn,  8  C.  B.  291  (saying  of  min- 
ister that  he  was  a  rogue,  and  that  he 
had  outgeneraled  his  former  partner  in  re- 
gard to  the  accounts,  that  he  had  cheated 
his  partner,  and  expressing  a  wonder  how 
respectable  persons  could  countenance  sucli 
a  man  in  their  presence)  ;  McDowell  v. 
Bowles,  53  N.  C.  (8  Jones,  L.)  184  (char- 
ging white  man  who  was  minister,  with  be- 
ing a  free  negro. 

It  was  held  in  Klos  v.  Zahorik,  113  Iowa, 
161,  53  L.R.A.  235,  84  N.  W.  1046,  that 
sending  an  article  to  a  paper,  stating  that 
if  certain  accounts  which  had  appeared  in 
the  newspapers  with  reference  to  the  acts  of 
a  priest  in  soliciting  contributions  from  his 
congregation  for  the  Spaniards  were  true, 
the  priest  had  acted  in  an  improper  manner, 
and  should  be  condemned  by  the  public,  did 
not  render  the  person  liable.  The  decision, 
however,  rests  on  the  ground  that  it  was 
not  a  false  statement  of  fact,  but  rather  a 
criticism  of  the  priest's  supposed  acts. 
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76  Minn.  84,  78  N.  W.  967,  79  N.  W.  673. 
On  the  reargument  of  that  case  it  was  held 
that  to  charge  one  with  being  "slow"  in 
the  payment  of  his  debts  was  not  libelous 
per  ae;  but  that  was  only  because  of  the 
particular  circumstances  there  existing  and 
the  connection  in  which  the  statement  was 
made.  That  decision  was  to  the  effect  that 
a  discommendatory  statement  general  in 
its  terms,  and  which  charges  neither  the 
comnlission  of  crime  nor  the  possession  of 
specific  offensive  characteristics,  may  or 
may  not  be  libelous  per  se,  depending  upon 
the  circumstances  and  conditions  under 
which  the  statement  is  'made.  It  seems 
clear  that  such  is  the  correct  conclusion; 
otherwise,  a  skilful  writer  might  destroy 
the  reputation  of  another,  and  yet  avoid  all 
legal  responsibility  for  his  conduct.  It  is 
not  necessary  to  descend  to  vulgar  abuse, 
or  to  make  specific  charges  of  crime,  in  or- 
der to  expose  one  to  hatred,  contempt,  or 
ridicule,  or  to  injure  him  id  his  business  br 
occupation. 

The  plaintiff  is  a  clergyman,  and  must,  if 
he  is  to  be  successful  in  the  practice  of  his 
profession,  maintain  a  spotless  reputation. 
He  had  submitted  his  application  to  be 
placed  in  charge  of  a  church  to  the  commit- 
tee, whose  recommendation  was  necessary, 
and  who,  before  making  it,  were  required  to 
determine  his  qualifications  for  the  posi- 
tion, which  necessarily  included  not  only 
his  integrity  and  education,  but  those  re- 
fined and  personal  qualifications  so  neces- 
sary to  a  successful  performance  of  the 
many  and  complex  duties  falling  to  the 
lot  of  a  clergyman.  While  it  is  true  that 
the-  plain  meaning  of  the  words  canhot  be 
changed  by  any  allegations  of  the  com- 
plaint, it  is  also  true  that  the  circum- 
stances under  which  the  statement  was 
made*  and  the  motive  of  the  person  making 
it  may  determine  the  meaning  with  which 
the  words  were  used,  and  how  they  were 
intended  to  be  and  were  understood.  The 
complaint  alleges  that  the  words  quoted 
were  written  by  the  defendant  maliciously 
to  the  members  of  the  committee  for  the 
purpose  of  preventing  the  committee  from 
giving  its  recommendation  to  the  plaintiff. 
We  cannot  avoid  the  conclusion  that  such 
a  statement  so  made,  and  emanating  from 
a  responsible  source,  might  tend  to  expose 
a  clergyman  situated  as  was  the  plaintiff, 
to  contempt  and  injury  in  his  profession. 
Therefore,  under  the  allegations  of  the  com- 
plaint, evidence  might  properly  be  received 
which  would  justify  a  jury  in  so  finding. 
In  the  absence  of  any  denial,  explanation, 
or  justification  upon  the  part  of  the  de- 
fendant, it  must  be  held  that  the  statement 
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I  was  libelous  and  actionable  per  se,  and  the 
demurrer   improperly   sustained. 
Order  reversed. 

Petition  for  rehearing  denied. 


KANSAS  SUPREME  COURT. 

BROADWAY  MANUFACTURING  COMPA- 
NY, Appt., 

V. 

LEAVENWORTH  TERMINAL  RAILWAY 
&  BRIDGE  COMPANY  et  al. 

(81  Kan.  616,  106  Pac.  1034.) 

Jury  —  interested  taxpayer  —  qualiflca- 
tion. 

1.  Where  there  is  no  difficulty  in  procur- 
ing jurors  whose  impartiality  is  unques- 
tioned, it  is  material  error  to  retain  upon 
the  trial  panel  resident  taxpayers  of  a  city 
against  whom  a  judgment  is  sought,  and  the 

Headnotes  by  Mason,  J. 

Note.  —  Liability    for     damtning     bacic 
water  of  stream  hy  bridge. 

The  earlier  cases  on  this  question  are  in- 
cluded in  a  note  to  Avery  v.  Vermont  Elec- 
tric Co.  69  L.R.A.  817. 

That  a  railroad  company  or  other  corpora- 
tion or  person  constructing  or  maintaining 
a  bridge,  trestle,  or  culvert  over  a  stream 
must  exercise  care  to  provide  for  the  flow 
of  the  water  in  the  stream,  and  that  for  a 
failure  to  do  so  the  one  maintaining  the 
bridge  is  liable  in  damages,  is  supported  by 
the  following  cases,  in  addition  to  those  set 
out  in  the  earlier  note:  Graham  v.  Chicago, 
I.  &  L.  R.  Co.  39  Ind.  App.  294,  77  N.  E.  57, 
1055:  Wallingford  v.  Maysville  &  B.  S.  R. 
Co.  32  Ky.  L.  Rep.  1049,  107  S.  W.  781; 
Howard  v.  Buffalo,  122  N.  Y.  Supp.  1095: 
Miller  V.  Buffalo  &  S.  R.  Co.  29  Pa.  Super. 
Ct.  515:  Dutton  v.  Philadelphia,  B.  &  W.  R, 
Co.  32  Pa.  Super.  Ct.  630;  St,  Louis  South- 
western R.  Co.  V.  Rollins  (Tex.  Civ.  App.) 
89  S.  W.  1099;  Houston  &  T.  C.  R,  Co.  v. 
Buchanan,  48  Tex.  Civ.  App.  129,  107  S.  W. 
595;  Missouri,  K.  &  T.  R.  Co.  v.  Cannon 
(Tex.  Civ.  App.)  Ill  S.  W.  661;  Missouri, 
K.  &  T.  R.  Co.  V.  Macon  (Tex.  Civ.  App.) 
115  S.  W.  847:  Ft.  Worth  &  D.  C;  R.  Co.  v. 
Suter    (Tex.   Civ.   App.)    118  S.   W.  215. 

And  so  long  as  the  flood  is  not  an  ex- 
traordinary or  unprecedented  one,  that  is, 
one  that  could  not  reasonably  have  been  fore- 
seen, but  is  merely  such  a  flood  as  is  charac- 
teristic of  the  water  course,  and  might  rea- 
sonably have  been  anticipated,  the  railroad 
company,  or,  as  is  the  case  in  some  in- 
stances, the  municipal  corporation,  is  liable 
for  the  damages  resulting  from  the  negligent 
construction  of  the  bridge  which  caused'^the 
overflow. 

In  addition  to  the  many  cases  cited  in  the 
earlier  note  for  this  proposition,  the  follow- 
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fact  that  other  corporations,  whose  liabili- 
ty depends  upon  the  same  state  of  facts,  are 
joined  as  defendants,  does  not  change  the 
rule. 

Instructions  —  waters  —  obstruction  by 
bridge  —  duty  of  builder. 

2.  An  instruction  that  the  builder  of  a 
bridge  over  a  stream  is  required  to  leave 
openings  for  the  passage  of  all  the  water 
reasonably  to  be  expected  to  flow  therein 
gives  the  proper  measure  of  his  duty.  To 
add  thereto  a  statement  that  no  liability  can 
attach  for  the  results  of  an  unusual  rain  or 
an  extraordinary  freshet,  without  further 
explanation,  tends  to  mislead  the  jury. 

Flood  waters  —  obstruction  by  bridge  — 
dvty  of  builder. 

3.  The  duty  of  the  builder  of  a  bridge  over 
a  wAter  course  to  avoid  obstructing  it  does 
not  end  with  making  provision  for  the  es- 
cap<2  of  so  much  water  as  can  be  carried 
within  the  channel.  If  there  is  reason/ to  an- 


ticipate that  the  stream  will  at  times  over- 
flow its  banks,  he  must  also,  if  practicable, 
provide  an  outlet  for  the  flood  water. 

Appeal  —  reversal  —  nonprejudicial  er- 
ror —  statute. 

4.  The  provision  of  the  new  Code  (Laws 
1900,  chap.  182,  §  581)  that  reversal  shall 
not  be  ordered  for  errors  which  do  not  af- 
firmatively appear  to  have  prejudicially  af- 
fected the  substantial  rights  of  the  party 
complaining,  when  it  appears  that  substan- 
tial justice  has  been  done,  does  not  author- 
ize the  affirmance  of  a  judgment  upon  the 
ground  that  it  is  in  accordance  with  the  view 
of  the  facts  which  the  reviewing  court  itself 
might  derive  from  the  conflicting  evidence, 
where  it  is  based  on  a  verdict  rendered  un- 
der the  apparent  influence  of  a  materially 
erroneous  instruction,  or  by  a  jury  made  up 
in  part  of  persons  disqualified  on  account  of 
interest. 
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ing  may  also  be  cited:  Chicago,  M.  &  St.  P. 
R.  Co,  V.  Carpenter,  125  111.  App.  306; 
Houghtaling  v.  Chicago  G.  W.  R.  Co.  117 
Iowa,  540,  91  N.  W.  811;  Blunck  v.  Chicago 

6  N.  W.  R.  Co.  (Iowa)  115  N.  W.  1013; 
Crook  V.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa) 
119  N.  W.  696;  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Herman,  74  Kan.  77,  85  Pac.  817;  Rich- 
ards V.  Ann  Arbor,  152  Mich.  15,  115  N.  W. 
1047;  Edwards  v.  Missouri,  K.  &  T.  R.  Co. 

07  Mo.  App.  103,  71  S.  W.  366;  Fairbury 
Brick  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  79 
Xeb.  854,  13  L.R.A.(N.S.)  542,  113  N.  W. 
535;  Wilson  v.  Pennsylvania  R.  Co.  129 
App.  Div.  821,  113  N.  Y.  Supp.  1101;  Matte- 
san  V.  New  York  C.  &  H.  R.  R.  Co.  40  Pa. 
Super.  Ct.  234;  Goddard  v.  Chicago,  B.  & 
Q.  R.  Co.  (Wis.)  126  N.  W.  666. 

Although  such  bridge  or  culvert  may  be 
constructed  according  to  approved  princi- 
ples of  engineering.  Chicago,  M.  &  St.  P.  R. 
Co.  T.  Carpenter  and  Houghtaling  v.  Chica- 
go G.  W.  R.  Co.  supra. 

But  a  railway  company  is  not  liable  for 
injuries  to  the  property  of  a  riparian  owner 
by  water  thrown  thereon  by  the  overflow  of 
a  stream,  the  water  of  which  cannot,  because 
of  a  storm  so  extraordinary  in  character 
that  it  has  bad  but  one  precedent  in  forty 
Tears,  escape  through  its  culvert.  Eagan  v. 
Central  Vermont  R.  Co.  81  Vt.  141,  16 
LR.A.(N.S.)  928,  130  Am.  St.  Rep.  1031, 
69  Atl.  732. 

Similar  cases,  and  holding  to  the  same  ef- 
fpft,  are  Southern  R.  Co.  v.  A.  M.  E.  Church 
•  Ky.)  121  S.  W.  972,  and  American  Loco- 
motive Co.  v.  Hoffman,  106  Va.  343,  6 
LR.A.(NJS.)  252,  54  S.  E.  25,  8  A.  &  E. 
Ann.  Cas.  773. 

This  was  also  recognized  in  Bell  v.  Mis- 
souri, K.  &  T.  R.  Co.  36  Tex.  Civ.  App.  569, 
82  8.  W.  1073. 

In  Southern  R.  Co.  v.  A.  M.  E.  Church, 
lapra,  it  was  held  that  the  liability  of  a 
railroad  company  for  obstructing  the  wa- 
ter in  a  stream  by  means  of  a  new  bridge 
could  not  be  made  to  depend  upon  whether 
the  new  bridge  obstructed  the  water  to  a 
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greater  extent  than  the  old  bridge,  since,  as 
the  court  said,  the  railroad  was  liable  only  in 
the  event  that  the  new  bridge  obstructed  the 
passage  of  the  water  that  accumulated  from 
such  ordinary  and  usual  rainfalls  in  that 
vicinity  as  might  have  been  anticipated  by 
persons  of  ordinary  experience  and  prudence, 
and  it  was  not  liable  for  overflow  caused  by 
extraordinary  rains  or  floods,  i.  c,  such 
floods  or  rains  as  were  of  such  unusual  oc- 
currence in  that  vicinity  that  they  could 
not  have  been  anticipated  by  persons  of  or- 
dinary experience  and  prudence. 

But  even  if  the  flood  were  of  such  an  ex- 
traordinary character  that  the  one  maintain- 
ing the  bridge  would  ordinarily  not  be  held 
for  the  obstruction  of  the  water,  yet,  where 
there  is  negligence  concurring  with  the  flood, 
resulting  in  injury  that  would  not  otlierwise 
have  occurred,  the  one  maintaining  the 
bridge,  although  not  liable  for  the  action  of 
the  extraordinary  flood,  is  liable  for  the  dam- 
ages which,  but  for  the  negligence  in  the 
maintenance  of  the  bridge,  would  not  have 
occurred.  Standley  v.  Atchison,  T.  &  S.  F. 
R.  Co.  121  Mo.  App.  537,  97  S.  W.  244. 

It  will  be  noted  that  in  Broadway  Mfg. 
Co.  V.  Leavenworth  Terminal  R.  &  Bridge 
Co.  it  was  held  tnat  not  only  must  the  one 
maintaining  a  bridge  over  a  stream  make 
provision  for  the  escape  of  so  much  water  as 
can  be  carried  within  the  channel,  but  he 
must  also,  if  practicable,  provide  sufficient 
passageway  for  the  flood  water. 

A  case  similar  to  Broadway  Mfq.  Co.  v. 
IjEavenw^orth  Terminal  R.  &  Bridge  Co., 
and  holding  to  the  same  effect,  is  Roland  v. 
St.  Joseph  &  G.  I.  R.  Co.  82  Kan.  546,  108 
Pac.  808. 

This  proposition  is  also  supported  by 
Howard  v.  Buffalo,  supra,  holding  that  those 
maintaining  bridges  over  a  stream  must  pro- 
vide sufficient  openings  to  permit,  during 
ordinary  floods,  the  passage  of  water  outside 
the  ordinary  banks  of  the  stream,  but  con- 
fined within  the  flood  banks. 

In  Wilson  v.  Pennsylvania  R.  Co.  supra,  it 
seems  to  have  been  held  that  a  railroad  co)p« 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Leavenworth 
County  in  defendants'  favor  in  an  action 
brought  to  recover  damages  alleged  to  have 
been  caused  by  the  unlawful  obstruction 
of  a  certain  stream.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Hay  den,  Arthur  M. 
Jackson,  and  J.  C.  Petherbrldge  for  ap- 
pellant. 

Messrs.  F.  P.  FitzwlIUams,  O.  J. 
Wood,  John  H.  Atwood,  W.  LUtlefleld, 
and  W.  W.  Hooper,  for  appellees: 

Waters  which  have  overflowed  the  banks 
of  a  stream  during  a  freshet,  in  consequence 
of  the  insufTiciency  of  the  channel  to  hold 
and  carry  them  off,  are  surface  waters,  to 
be  treated  as  a  common  enemy,  against 
which  any  landowner  affected  may  protect 
himself. 

Missouri  P.  R.  Co.  v.  Keys,  55  Kan.  205, 
49  Am.  St.  Rep.  249,  40  Pac.  275;  Mis- 
souri P.  R.  Co.  V.  Renfro,  62  Kan.  237,  39 
Am.  St.  Rep.  344,  34  Pac.  802;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Hammer,  22  Kan.  763,  31 
Am.  Rep.  216;  Chicago,  K.  &  N.  R.  Co. 
V.  Steck,  51  Kan.  737,  33  Pac.  601;  Gibbs 
V.  Williams,  25  Kan.  214,  37  Am.  Rep.  241; 
Darlington  v.  Cloud  County,  75  Kan.  810, 
88  Pac.  529. 


The  overflow  was  the  result  of  temporary 
causes  not  usually  existing,  and  for  which 
defendants  are  not  responsible. 

Taylor  v.  Fickes,  64  Ind.  167,  31  Am. 
Rep.  114;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Herman,  74  Kan.  77,  85  Pac.  817. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

Property  of  the  Broadway  Manufacturing 
Company  was  injured  by  water  overflowing 
from  Three  Mile  creek,  in  Leavenworth,  on 
the  night  of  July  5,  1904.  The  company 
claimed  that  the  overflow  was  caused  by 
two  bridges  over  the  stream,  one  belonging 
to  the  city  and  the  other  to  he  Leaven- 
worth Terminal  Railway  &  Bridge  Com- 
pany, and  by  a  trestlework  viaduct  of 
the  Leavenworth  &  Topeka  Railway  Com- 
pany, extending  along  the  bed  of  the 
stream  between  the  two  bridges.  It  sued 
the  owners  of  the  three  structures  for  sub- 
stantially $20,000,  alleging  that  all  were 
negligently  constructed.  A  general  verdict 
was  rendered  for  the  defendants,  and  the 
plaintiff  appeals  from  the  judgment  ren- 
dered thereon. 

One  hundred  and  ninety  assignments  of 
error  are  made,  mainly  relating  to  the  ad- 
mission  and   rejection   of   evidence   and   to 


pany  maintaining  a  bridge  over  a  stream 
must  provide  sufficient  passageway  even  for 
the  flood  waters  coming  from  another 
stream,  which,  as  appears,  was  also  bridged 
by  the  railroad  company. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Herman, 
supra,  there  was  a  suggestion  that  the  over- 
flow of  the  stream  was  to  be  treated  as  sur- 
face water,  and  that  the  company  could  not 
be  held  liable  for  injury  resulting  there- 
from. The  court,  however,  said  that  if  the 
water  was  thrown  back  upon  the  riparian 
owner  because  of  the  obstruction  of  the 
channel  of  the  stream,  it  is  immaterial  by 
what  name  it  is  designated.  The  party  who 
obstructs  the  flow  and  causes  the  injury  is 
responsible. 

So,  in  Edwards  v.  Missouri,  K.  &  T.  R. 
Co,  and  Standlev  v.  Atchison,  T.  &  S.  F.  R. 
Co.  siipra,  it  was  held  that  if  the  overflow 
of  the  stream  was  caused  by  the  obstruction 
of  the  stream,  the  defense  cannot  be  inter- 
posed that  such  water  is  surface  water. 

In  San  Antonio  &  A.  P.  R.  Co.  v.  Kiersey 
(Tex.  Civ.  App.)  81  S.  W.  1045,  an  instruc- 
tion, in  an  action  against  a  railroad  com- 
pany for  damages  to  land,  caused  by  the 
overflow  of  water,  resulting  from  the  alleged 
negligent  construction  of  a  trestle,  to  the 
effect  that  although  the  overflow  was  extra- 
ordinary, yet,  if  such  overflow  could  have 
been  reasonably  anticipated  by  railroaxl 
engineers  of  ordinary  prudence  and  skill, 
who,  in  the  building  of  the  embankmentb 
and  trestle,  "could  have  constructed  them  so 
as  not  to  have  caused  the  damage  complained 
of,"  then  the  railroad  companv  would  be 
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guilty  of  negligence,  was  held  not  erroneous 
as  imposing  upon  the  defendant  a  degree  of 
care  greater  than  ordinary,  and  the  neces- 
sity of  erecting  a  construction  beyond  rea- 
son, or  beyond  what  a  person  of  ordinary 
prudence  would  have  constructed  under  sim- 
ilar circumstances. 

The  question  of.  prescriptive  rignt  to  main- 
tain a  bridge  in  a  certain  manner  or  condi- 
tion over  a  stream  has  been  expressly  ex- 
cluded from  this  note,  as  well  as  all  cases 
dealing  with  the  question  whether  a  mu- 
nicipal corporation  or  a  railroad  company 
should  be  held  liable  for  damages  caused  by 
the  construction  of  a  bridge  used  by  both. 

Cases  dealing  with  the  obstruction  of  wa- 
ter, not  in  connection  with  the  obstruction 
of  a  natural  stream  by  a  bridge,  are,  of 
course,  not  within  the  scope  of  this  note. 

The  question,  What  are  extraordinary 
floods,  which  one  obstructing  a  water  course 
need  not  anticipate?  is  discussed  in  a  note 
to  American  Locomotive  Co.  v.  Hoffman,  0 
L.R.A.  (N.S.)  252.  And  see,  in  this  connec- 
tion, Fair  bury  Brick  Go.  v.  Chicago,  R.  I.  & 
P.  R.  Co.  13  L.R.A.(N.S.)    542. 

Liability  of  county  for  injuries  caused 
by  construction  or  maintenance  of  bridge  to 
property  thereto  adjoining — see  note  to 
Shawnee  County  v.  Jacobs,  21  L.R.A.(N.S.) 
209. 

The  right  of  an  owner  of  a  lower  tene- 
ment, as  against  the  rights  of  tbe  upper 
landowner,  to  obstruct  surface  water  m  a 
natural  drainage  channel,  is  discussed  in  a 
note  to  Quinn  v.  Chicago,  M.  &  S.  P.  R,  Co. 
22  L.R.A.(N.S.)    789. 
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the  giving  and  refusal  of  infltructiona.  We 
think  it  unueeedsaiy  to  examine  them  in 
detail,  since  aome  are  of  doubtful  impor- 
tance, and  others  relate  to  matters  not  likely 
to  arise  again.  A  number  of  instructions 
asked  covered  siibstantially  the  same 
ground,  presenting  in  slightly  different  lan- 
guage the  plaintiff's  theory  of  the  law. 
The  only  questions  thought  to  require  de- 
termination are  whether  certain  jurors  were 
competent,  and  whether  the  trial  court  gave 
a  correct  measure  of  the  duty  of  the  de- 
fendants with  respect  to  the  quantity  of 
water  for  the  passage  of  which  they  should 
have  provided  in  bridging  the  stream.  Sev- 
eral of  the  jurors  who  served  in  the  case 
were  residents  and  taxpayers  of  the  city, 
and  were  retained  over  the  challenge  of 
the  plaintiff,  based  upon  that  ground.  Here, 
as  in  most  other  jurisdictions  where  the 
question  has  been  passed  upon,  such  per- 
:^n8  are  held  to  be  disqualified  to  try  an 
action  against  the  municipality.  Gibson  v. 
Wyandotte.  20  Kan.  156;  24  Cyc.  Law  & 
Proc.  p.  271;  17  Am.  &.  Eng.  Enc.  Law,  p. 
1133:  Com.  v.  Brown,  147  Mass.  585,  1 
LR.A.  620,  9  Am.  St.  Rep.  750,  18  N.  E. 
'•87.  In  this  state  the  rule  has  almost  the 
force  of  a  statute,  since,  after  being  an- 
nounced by  the  supreme  court,  it  has  stood 
unchallenged  for  thirty  years.  There  would 
be  much  less  reason  for  holding  that,  in  an 
action  against  a  county,  residents  there- 
of are  incompetent  as  jurors,  because  then 
a  practical  difficulty  would  be  encountered, 
since  this  would  necessitate  a  change  of 
venue.  But  all  question  in  that  connection 
has  been  set  at  rest  by  the  statute  making 
them  eligible.  Gen.  Stat.  1901,  §  1609. 
True,  an  individual  taxpayer  is  but  slightly 
affected  by  the  rendition  of  a  particular 
judgment  against  a  city,  but,  so  far  as  it 
may  serve  to  encourage  other  actions,  his 
indirect  interest  may  be  considerable.  At 
all  events,  the  propriety  of  a  change  in  the 
practice  in  this  regard  is  a  matter  for  leg- 
islative, not  for  judicial,  inquiry.  The 
joinder  of  the  three  defendants  in  ore  ac- 
tion was  not  capricious  or  vexatious  on  the 
part  of  the  plaintiff,  but  natural  and  com- 
mendable. Inasmuch  as  the  claims  against 
the  other  defendants  were  substantially 
the  same  as  that  against  the  city,  any  bias 
in  its  favor  was  a  reasonable  ground  for 
at  least  a  challenge  "to  the  favor"  upon 
the  issue  between  them  and  the  plaintiff. 
They  had  no  right  to  insist  upon  the  reten- 
tion of  jurors  open  to  suspicion  of  prejudice, 
and  the  fact  that  they  were  made  parties 
cQuld  not  change  the  rule  as  to  the  munici- 
pality. No  reason  is  suggested  for  sup- 
posing that  .the  smallest  difficulty  would 
have  been  experienced  in  obtaining  a  jury 
from  other  parts  of  the  county,  whose  im- 
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partiality  would  have  been  beyond  ques- 
tion. The  retention  of  the  challenged  ju- 
rors must  be  regarded  as  material  error. 

One  instruction  defining  the  duty  of  the 
defendants  read  in  part  as  follows:  "I 
instruct  you  that  it  was  the  duty  of  the 
defendants,  in  the  construction  of  the 
bridges  or  culverts  across  Three  Mile  creek, 
to  provide  and  maintain  an  opening  or 
openings  for  the  natural  flow  of  the  waters 
of  said  creek,  sufficient  to  afford  an  outlet 
for  all  of  the  waters  that  might  reasonably 
have  been  expected  to  flow  from  this  water 
course,  and  this  with  reference  to  such 
freshets  as  might  reasonably  have  been  ex- 
pected." This  is  substantially  the  test 
which  has  been  recently  approved  by  this 
court.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Her- 
man, 74  Kan.  77,  85  Pac.  817. 

But  these  instructions  were  added: 

"Where  a  city,  under  the  superintendence 
of  a  competent  engineer,  builds  a  culvert 
or  bridge  sufficient  to  discharge  the  ordi- 
nary quantity  of  water  during  low  and  high 
water,  flowing  through  a  definite  channel 
between  defined  banks,  it  is  not  liable 
when,  because  of  a  flow  caused  by  an  un- 
usually heavy  rain,  the  banks  of  said 
stream  are  overflowed." 

'*If  you  believe  from  the  evidence  that 
the  storm  of  July  5,  1904,  was  an  extra- 
ordinary storm,  and  that  such  bridge  of  the 
city  of  Leavenworth  at  Seventh  street  was 
suitably  constructed,  so  as  to  let  the  wa- 
ters of  Three  Mile  creek  pass  with  reason- 
able freedom  at  all  times,  except  in  case  of 
extraordinary  freshets,  then  you  should  flnd 
for  the  defendants." 

"Nor  was  said  company  [referring  to 
each  of  the  defendants,  other  than  the  city] 
required  to  anticipate  extraordinary  and 
unusual  storms." 

These  additional  instructions  are  open  to 
criticism  because  they  seem*  to  be  a  lim- 
itation upon  that  already  given.  They  con- 
vey a  correct  or  an  erroneous  idea  accord- 
ing to  the  meaning  attached  to  the  words 
"unusual"  and  "extraordinary."  If  an  "ex- 
traordinary" freshet  is  understood  to  be 
one  so  outside  of  ordinary  experience  that 
its  occurrence  was  not  reasonably  to  have 
been  anticipated,  that  word  is  not  mislead- 
ing. It  is  often  so  used  by  the  courts  and 
text  writers  (30  Am.  &  Eng.  Enc.  Law,  pp. 
375,  376;  3  Words  &  Phrases,  2628;  Avery 
V.  Vermont  Electric  Co.  75  Vt.  235,  59 
L.R.A.  877,  98  Am.  St.  Rep.  818,  54  Atl. 
179;  American  Locomotive  Co.  v.  Hoffman, 
105  Va.  343,  6  L.R.A. (N.S.)  252,  54  S.  E. 
2.5,  8  A.  &  E.  Ann.  Cas.  773);  but  in  the 
absence  of  a  specific  direction  to  do  so,  a 
jury  might  easily  fail  to  give  it  that  force. 
"Unusual"  is  hardly  a  strong  enouo^h  ex- 
pression   to    carry    the    same    signiflcance. 
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Both  words  are  so  vague  that,  as  used  in 
the  instructions  quoted,  they  serve  to  ob- 
scure  rather   than   to   illuminate   the   pre- 
ceding statement  of  the  proper  test.     The 
statement  of  the  rule  as  to  the  quantity 
of  water  for  the  passage  of  which  provision 
must  be  made  was  still  further  limited  by 
the  addition  of  these   words   in  the   same 
instruction:   "Not,  however,  beyond  the  ca- 
pacity of  the  stream;  that  is,  the  volume 
of  water  that  could  be  confined  within  its 
banks."     And  in  this  connection  the  jury 
were   further  told  that  "the  channel  of  a 
river,  creek,  or  stream  is  that  part  of  such 
river,  creek,  or  stream  which  has  on  either 
side    of    said    channel    well-defined    marks, 
evidencing   the   ordinary    flowing   of   winter 
therein;   that  is,  the  banks  on  either  side 
of  a  channel  are  those  which  show  evidence 
of  being  worn  by  the  constant  or  frequent 
flowing  of   water   in   said   channel,   and   it 
does   not  include   any   part   of   said  banks 
upon   which   ordinary   vegetation,   such   as 
grass  and  weeds,  grow.     If  the  bridges  in 
question  are  of  sufficient  capacity  to  carry 
all  the  water  which  can  flow  within  the  or- 
dinary  well-defined   channel  of  said   Three 
Mile  creek,  then  and  in  that  case  the  de- 
fendants would  not  be  liable  for  any  dam- 
age caused  by  water  which  overflowed  the 
banks  thereof.    The  defendants  nor  either  of 
them  were  in  law  required  to  construct  any 
of  the  bridges  in  question  of  such  size  or 
dimensions  as  would  accommodate  and  per- 
mit the   flow  of  surface   water,  and,   with 
this  question  in  mind,  I  instruct  you  that 
waters  which  have  overflowed  the  banks  of 
a  stream  during  high  water  or  a  freshet,  in 
consequence. of  the  insufliciency  of  the  chan- 
nel to  hold  and  carry  them  off,  are  surface 
waters."     These  instructions  seem  open  to 
the  interpretation  that  the  defendants,  in 
building  their  bridges,  were  bound  to  allow 
room  for  the  passage  of  only  so  much  water 
as  could  b^  contained  within  that  part  of 
the   water   course   where  the   flow   was   so 
nearly  constant  as  to  prevent  the  growth  of 
vegetation.     So   construed,   they   are   inac- 
curate   and    misleading.      The    defendants 
were   required   to   provide   for  the  passage 
of  at  least  so  much  water  as  could  be  car- 
ried   between    the    banks    of    the    stream, 
whether   they  were   denuded  of   vegetation 
or  not,  if  the  flow  of  such  an  amount  was 
reasonably  to  have  been  anticipated.     Evi- 
dence was  introduced  tending  to  show  that 
Three  Mile  creek  had  a  well-defined  channel, 
the  banks  of  which  were  bare  only  up  to  a 
certain   point.     The  verdict  may  therefore 
have  been  influenced  by  this  narrow  view 
of  the  defendants*  obligation.    But  we  con- 
clude that  in  this  respect  the  charge  was 
erroneous    and    probably    prejudicial,    even 
assuming  that,  taken  as  a  whole,  it  means 
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that  the  defendants  were  required  to  allow 
for  the  passage  of  so  much  water  as  could 
be    contained   between    the    banks    of    the 
stream   to  their  full  height,  regardless    of 
the  growth  of  vegetation  thereon,  but   for 
no  more.     There  are  cases  intimating,  and 
even  expressly  holdings  that  whenever   the 
banks  of  a  stream  are  overflowed  the  sur- 
plus   becom£    at    once    surface    water, — a 
"common    enemy," — against    which    anyone 
may  protect  himself.     The  great  weight  of 
authority,  however,  supports  the  view  that 
it  is  to  be  so  regarded  only  in  case  it  lias 
ceased  to  be  a  part  of  a  general  current 
following  the  channel;  that  if  it  continues 
to  flow  in  the  same  direction  while  outside 
of  the  banks,   returning  thereto   upon    the 
subsidence  of  the  flood,  it  is  to  be  deemed 
a  part  of  a  running  stream;   and  that   it 
only   loses   its  character   as  such   when    it 
spreads  out  over  the  open  country,  and  set- 
tles in  stagnant  pools,  or  finds  some  other 
outlet.     The  question  is  fully  discussed   in 
Farnham*8  Water  &  Water  Courses,  §§  879, 
880,  and  the  cases  bearing  upon  it  are  col- 
lected in  a  note  by  that  author  in  25  L.U.A. 
527,  531.     More  recent  cases  are  Fordlinm 
v.   Northern   P.   R.    Co.   30    Mont.    421,    66 
L.R.A.  556,  104  Am.  St.  Rep.  729,  76  Pac. 
1040;  Uhl  V.  Ohio  River  R.  Co.  56  W.  Vn. 
494,  68  L.R.A.  138,  108  Am.  St.  Hep.  968, 
49  S.  E.  378,  3  A.  &  E.  Ann.  Cas.  201;  and 
Clark  V.  Patapsco  Guano  Co.  144  N.  C.  64, 
119  Am.  St.  Rep.  931,  56  S.  E.  858.     See 
also  Gould,  Waters,  3d  ed.  §  264.     A  full 
note  upon  a  related  subject  appears  in   22 
L.R.A.  {N.S.)  789,  which  contains  references 
to  earlier  notes  in  the  same  series.     It  is 
not  necessary,  however,  to  decide  how  the 
term  "surface  water"  should  be  used,   nor 
what  are  the  respective  rights  of  persons 
affected  with  reference  to  waters  properly 
so  designated.     As  was  said  by  Mr.  Farn- 
ham  in  the  note  referred  to:  "To  make  the 
rights   with  reference  to  flood  water  of   a 
river    depend    upon    whether   or    not    it    is 
surface   water   is    useless.     The    only    safe 
course  is  to  treat  flood  water  as  a  cIkss  by 
itself,    and   then    determine    the    respective 
rights    according   to    the    character    of    the 
flood."      25    L.R.A.    530.      Much    the    same 
thing  has  already  been  said  by  this  court: 
"There  is  a  suggestion  that  the  overflow  of 
the    stream    is    to    be    treated    as    surface 
water,    and    that    the    company    cannot    be 
held  liable  for  injury  resulting  from   such 
water.    If  the  water  was  thrown  back  upon 
the  riparian  owner  because  of  the  obstruc- 
tion of  the  channel  of  the  stream,  it  is  im- 
material  by  what  name  it  is  designated." 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Herman,  74 
Kan.  77,  81,  85  Pac.  817,  818. 

Cases    on    the  duty    of  one    building  a 
bridge  over  a  water  course  are  collected  in 
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a  note  in  59  LJI.A.  862.  The  duty  if)  thus 
stated  in  Union  Trust  Co.  v.  Cuppy,  26  Kan. 
754:  "A  railroad  company,  in  constructing 
its  road  over  a  natural  water  course,  is  re- 
quired to  leave  such  openings  as  are  suffi- 
eient  to  afford  an  outlet  for  all  water  (from 
whatever  source  it  may  come,  and  in  times 
of  floods  and  freshets,  as  well  as  at  other 
times)  which  may  reasonably  be  expected 
to  flow  through  such  water  course."  Sylla- 
bus, p.  756.  This  duty  springs  from  an  ob- 
ligation to  refrain  from  inflicting  any  need- 
less injury  upon  another.  If,  when  a  bridge 
is  about  to  be  constructed,  the  probabilities 
are  that  the  stream  to  be  crossed  will  at 
times  overflow  its  banks,  there  is  as  much 
occasion  to  provide  an  outlet  for  the  surplus 
water  as  for  that  which  is  confined  within 
the  channel.  Where  the  adjacent  lands  are 
no  higher  than  the  banks,  it  may  be  im- 
practical to  provide  an  opening  any  larger 
than  the  channel  itself,  or  to  avoid  present- 
ing some  obstruction  to  the  passage  of  ^ood 
water.  But  where  the  ground  rises  as  it 
recedes  from  the  stream,  and  especially 
where  there  are  secondary  banks,  the  capac- 
ity of  the  wider  channel  so  formed  must  be 
taken  into  account.  The  record  does  not 
disclose  the  precise  conditions  in.  this  re- 
gard in  the  present  case. 

The  defendants  invoke  the  provisions  of 
the  new  Code  relating  to  appellate  practice 
(Laws  1909,  chap.  182,  §  581),  and  main- 
tain that,  even  if  errors  were  committed  in 
the  impaneling  of  the  jury  and  the  giving 
of  instructions,  they  do  not  warrant  a  re- 
versal, because  they  do  not  affirmatively 
appear  to  have  prejudicially  affected  the 
substantial  rights  of  the  plaintiff,  and  upon 
the  whole  record  the  judgment  appears  to 
have  done  substantial  justice.  To  whatever 
extent  the  Revised  Code  may  have  changed 
the  former  procedure,  it  has  not  deprived 
litigants  of  the  right  of  trial  by  jury,  and 
this  implies  the  right  to  have  conflicts  in 
the  evidence  resolved  by  impartial  jurors 
under  proper  instructions.  If  the  jurors  are 
prejudiced  against  one  of  the  parties,  or  are 
erroneously  directed  to  disregard  his  theory 
of  the  law  in  a  material  matter,  and  a  ver- 
dict is  returned  against  him  upon  conflict- 
ing evidence,  his  substantial  rights  have 
necessarily  been  prejudiced.  He  has  been 
denied  a  fair  hearing  before  the  tribunal 
provided  by  the  Constitution.  For  this 
court  to  undertake,  under  such  circum- 
stances, to  say  what  verdict  unbiased  ju- 
rors would  have  reached  under  instructions 
correctly  defining  the  question  they  were 
to  pass  upon,  would  be  to  substitute  its 
•own  judgment  for  that  of  a  jury, — a  result 
we  cannot  believe  to  have  been  contem- 
plated by  the  framers  of  the  recent  legisla- 
tion. 
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In  discussions  of  the  need  of  reform  in 
judicial  procedure,  it  has  often  been  said 
that  a  judgment  should  not  be  reversed  un- 
less the  reviewing  court  can  affirmatively 
say  that,  except  for  the  error  complained 
of,  a  different  decision  would  have  been 
reached  at  the  trial.  It  has  been  suggested 
that  the  new  Code  should  be  interpreted  as 
adopting  this  criterion.  The  practical  dif-. 
Acuity  with  such  a  view  is  that  it  is  sel- 
dom possible  to  say  with  confidence  what 
influence  a  particular  ruling  upon  a  vital 
matter  may  have  had  upon  a  verdict.  When 
a  jury  is  informed  that  certain  facts  con- 
stitute a  defense  to  an  action,  a  general 
finding  for  the  defendant  ordinarily  gives 
no  clue  to  what  its  decision  would  have 
been  if  it  had  been  instructed  to  the  con- 
trary. It  is  sometimes  assumed  that  the 
test  proposed  is  practically  that  of  the  Eng- 
lish courts  in  administering  the  statutes 
which  provide  that  new  trials  shall  only 
be  granted  for  error  which  has  occasioned 
some  substantial  wrong  or  miscarriage  (36 
&  37  Vict  chap.  66,  §  48;  Law  Jour.  1873, 
p.  221),  and  that  criminal  appeals  may  be 
dismissed  when,  notwithstanding  trial  er- 
rors, no  substantial  miscarriage  of  justice 
has  actually  occurred  (7  £dw.  VII.  chap.  23, 
§  4,  subdiv.  1).  That  the  fact  is  otherwise 
is  illustrated  by  the  language  of  several  re- 
cent cases.  In  Hunt  v.  Star  Newspaper  Co. 
[1908]  2  K.  B.  309,  a  new  trial  was  ordered 
on  account  of  an  erroneous  instruction;  the 
reason  being  thus  stated:  "The  direction 
.  .  .  was  so  expressed  as  to  bear  a 
meaning  which  might  have  misled  the  jury 

'and  affected  their  verdict,  and  as  it  was  a 
general  verdict,  ...  we  have  no  alter- 
native but  to  send  the  case  back  for  a  new 
trial,  because  it  is  impossible  to  say  to 
what  extent  the  verdict  may  have  been  in- 
fiuenced  by  such  misdirection.''  Page  321. 
In  a  similar  case  (Dakhyl  v.  Laboucliere), 
printed  as  a  note  to  that  just  cited,  it  was 
said:  "In  all  cases  it  [the  ordering  of  a 
new  trial]  is  a  most  deplorable  result,  not 
to  be  entertained  upon  any  but  the  most 
solid  grounds,  as  the  only  means  of  redress- 
ing a  clear  miscarriage.  In  the  present  case 
I  regret  it  all  the  more,  because  the  amount 
of  the  verdict  seems  to  indicate  that  the 
jury  took  the  plaintiff's  view  of  the  facts. 
But  I  cannot  reconcile  myself  to  allowing  a 
verdict  to  stand  when  I  am  convinced  that 
the  opinion  of  the  jury  was  not  really  taken 
on  two  vital  points  on  which  the  defendant 
was  in  law  entitled  to  insist  and  did  in- 
sist." Page  327.  A  criminal  case  reported 
in  the  same  volume  (R.  v.  Dyson,  page  454) 
.states  these  grounds  for  a  reversal:  "Tliere 
having  been  a  misdirection,  the  question 
arises   whether  the  court  can  nevertheless 

'  dismiss      the     appeal    •    •    •    upon     the 
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ground  that  no  Bubstantial  miscarriage  of 
justice  has  actually  occurred  by  reason  of 
the  conviction.  The  proper  question  to 
have  been  submitted  to  the  jury  was  wheth- 
er the  prisoner  accelerated  the  child's  death 
by  the  injuries  which  he  inflicted  in  Decem- 
ber, 1907.  .  •  •  And,  if  that  question 
had  been  left  to  the  jury,  they  would  in 
all  probability  have  found  the  prisoner 
guilty  on  that  ground.  .  •  .  But  it  is 
one  thing  to  say  that  the  jury,  on  a  proper 
direction,  would  probably  have  so  convicted. 
It  is  another  to  say  positively  that  there 
has  been  no  substantial  miscarriage  of  jus- 
tice. .  .  .  We  cannot  substitute  our- 
selves for  the  jury,  and  find  the  facts  which 
are  necessary  to  support  the  conviction.  The 
proviso  is  intended  to  apply  to  a  case  in 
which  the  evidence  is  such  that  the  jury 
must  have  found  the  prisoner  guilty  if  they 
had  been  properly  directed.  It  does  not  ap- 
ply where  the  evidence  leaves  it  in  doubt 
whether  they  would  have  so  found."  Page 
456.  Of  course,  rulings  upon  matters  of 
minor  importance,  even  although  technical- 
ly incorrect,  may  well  be  disregarded  when 
it  is  reasonably  clear  that  no  serious  preju- 
dice has  in  fact  resulted.  But  where  it  ap- 
pears probable  that  a  misdirection  upon  a 
vital  matter  has  affected  the  verdict,  there 
seems  no  course  open  but  to  order  a  new 
trial,  although  it  cannot  be  said  with  ab- 
solute certainly  that,  had  proper  instruc- 
tions been  given,  a  different  decision  would 
have  been  reached.  It  is  true  that  here  the 
evidence  fairly  established  that  the  high 
water  of  July  6,  1904,  was  almost  without 
precedent, — that  no  greater  flood  had  oc-* 
curred  since  1866.  To  hold  the  defendants 
responsible  for  failing  to  foresee  and  pro- 
vide against  such  an  unusual  volume  of 
water  would  be  undeniably  rigorous.  But 
there  was  testimony  fairly  tending  to  show 
that  the  bridges  did  not  provide  an  outlet 
for  all  the  water  at  times  of  more  usual 
fre$«het8.  A  natural  conclusion  from  all  the 
evidence  would  be  that  the  volume  of  water 
was  so  great  that,  even  if  there  had  been 
no  bridges,  all  the  ground  in  the  vicinity 
would  have  been  flooded.  But  the  jury 
found  that  the  defendants'  bridges  did  not 
adequately  provide  for  the  passage  of  the 
waters  of  the  creek  at  the  time  of  the 
freshet  that  occasioned  the  damage  com- 
plained of,  and  that  their  inadequacy  in  this 
respect  caused  or  materially  contributed  to 
the  injury  to  the  plaintiff's  property.  This 
flnding  makes  it  seem  probable  that  the 
general  verdict  resulted  from  the  narrow 
view  taken  by  the  trial  court  of  the  duty 
of  the  defendants. 

The  defendants  suggest  that  the  statute 
of  limitations  began  to  run  against  the 
plaintiff's  claim  when  the  bridges  were 
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built,  and  that  therefore  the  bar  had  fallen 
before  proceedings  were  begun.  The  cause 
of  action  here  sued  upon  did  not  accrue  un- 
til the  flooding  of  the  plaintiff's  property. 
Union  Trust  Co.  v.  Cuppy,  26  Kan.  754;  5 
L.RA.(N.S.)  381,  note;  25  Cyc.  Law  &  Proe. 
p.  1146. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

All  the  Justices  concur. 
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APPEALS. 

WEB  HIGH  et  at.,  Plffs.  in  Err., 

V. 

STATE  OF  OKLAHOMA. 

<2  OkOa.  Crim.  Rep.  161,  101  Pac.  115.) 

Criminal    law  —  presumption    of   inno- 
cence-«  Joint  information. 

1.  The  presumption  of  innocence  of  one  on 
trial  for  a  crime  is  one  of  fact  and  of  law, 
and  no  person  can  be  convicted,  even  under 
a  joint  information,  without  proof  of  liis 
individual  guilt. 

Same  ^^burden  of  proof  —  directing  ac- 
quittal. 

2.  Where  a  defendant  pleads  not  guilty 
and  admits  nothing  against  himself,  the  bur- 
den of  proof  is  on  the  state  to  make  a 
case  against  him  which  will  entitle  it  to 
go  to  a  jury;  and  where  the  evidence  only 
raises  a  mere  suspicion  of  the  guilt  of  the 
accused,  it  is  insufficient  to  warrant  a  con- 
viction, and  the  court  should  direct  a  ver- 
dict of  acquittal,  when  requested  by  defend- 
ant. 

Interstate  commerce  —  regulation  —  In- 
toxicating liquors. 

3.  Under  subdivision  3  of  §  8,  art  1,  of 
the  Constitution  of  the  United  States,  a  resi- 
dent of  this  state  has  a  lawful  right  to  or- 
der and  receive  a  shipment  of  whisky  by  in- 
terstate commerce  from  another  state,  and 
to  convey  the  same  from  the  depot  at  which 
the  shipment  may  arrive,  in  the  original 
package,  to  his  home. 

Same  —  state  Constitution  —  application. 

4.  The  clause  in  the  prohibition  ordinance 
of  the  Constitution  of  tne  state  of  Oklahoma 
(§  499,  Bunn's  ed.),  while  prohibiting  the 

conveyance  of  intoxicating  liquors  from  one 
place  within  this  state  to  another  place 
therein,  has  no  application  to  interstate 
shipments  until  there  has  been  a  delivery  of 
an  interstate  shipment  of  said  liquors. 

Headnotes  by  Doyle,  J. 

Note.  —  The  question  what  is  sufficient 
to  terminate  interstate  transportation  of  in- 
toxicating liquors  is  discussed  in  the  notes 
to  State  V.  Intoxicating  Liquors,  11  L.R.A. 
(N.S.).  550,  and  State  v.  intoxicating  Li- 
quors, 23  L.R.A.(N.S.)   1020. 
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Same  •«  destination. 

5.  Carrying  or  conveying  fntoxicating  li- 
qaoTS  from  Uie  railroad  station  to  the  home 
of  the  consignee  is  a  part  of  the  interstate 
commeree  transportation,  when  they  were 
shipped  from  another  state^  and  is  not  a  vio- 
Istton  of  the  constitutional  clause  making 
tiie  conveyance  of  such  liquors  from  one 
place  within  this  state  to  another  place 
therein  an  offense. 

Same— Federal  laws  —  scope  —  opera- 
tion. 

tt.  The  constitutional  clause  prohibiting 
the  conveyance  of  intoxicating  liquors  from 
one  place  within  this  state  to  another  place 
therein,  in  the  absence  of  prohibitory  legis- 
lation by  the  state,  is  not  within  the  scope 
and  operation  of  the  act  of  Congress  of  Au- 
gust 8,  1890,  chap.  728,  26  Stat,  at  L.  313, 
U.  8.  Coipp.  Stat  1901,  p.  3177,  commonly 
known  as  the  ^Wilson  act" 

(March   29,   1909.) 

1:^  RROR  to  the  Kiowa  County  Court  to  re- 
J  view  a  judgment  convicting  defendants 
of  having  imlawfuUy  conveyed  intoxicating 
liquors  from  one  place  within  the  state  of 
Oklahoma  to  another  place  therein.  Re- 
versed. 

Statement  by  Doyle,  J.: 

The  plaintiffs  in  error  (hereinafter  desig- 
nated as  defendants)    were,  on  March  31, 
1908,    eonvicted    in    the    county    court    of 
Kiowa  county  on  an  information,  the  char- 
ging part  of  which  reads  as  follows:    "That 
on  the  18th  day  of  March,  a.  d.  1908,  at 
and  within  the  said  county  and  within  the 
juriediction  of  said  court,  Web  High,  Curley 
Bradley,    Harry    Whittemore,    and    George 
Broughton,  then  and  there  being,  did  then 
and   there    unlawfully   convey   intoxicating 
liqnors,  to  wit,   100  pints  of  whisky  from 
one  place  within  the  state  of  Oklahoma  to 
another  place  within  the  state  of  Oklahoma, 
to   wit,    from    the   Rock   Island    depot   at 
Mountain  View,  said  county  and  state,  to  a 
point  near  the  Chickasha  Mill  and  Eleva- 
tor Company's  elevator  at  Mountain  View, 
said  county  and  state.    Said  conveyance  of 
intoxicating  liquor,  as  aforesaid,  not  being 
then  and  there  the  conveyance  of  a  lawful 
purchase  of  intoxicating  liquor  as  provided 
bj  law."    The  information  was  filed  before 
the  enactment  of  the  prohibitory  law,  and 
was  based  upon  that  clause  of  the  Consti- 
tution (§  499,  Bunn's  ed.)  which  provides: 
''Or  who  shall  ship  or  in  any  way  convey 
such    liquors    from    one   place  within   this 
state  to  another  place  therein,  except  the 
conveyance  of  a  lawful  purchase  as  here- 
inafter authorized,  shall  be  punished,  on  con- 
viction thereof,  by  fine  not  less  than  $50 
and  by  imprisonment  not  less  than  thirty 
days,  for  each  offense." 
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Three  witnesses  testified  on  behalf  of  the 
prosecution.  Bob  Allen,  a  deputy  sheriff, 
testified  that  he  arrested  the  defendants 
and  made  the  seizure  on  the  evening  of 
March  18,  1908,  on  the  public  road,  about 
160  feet  from  the  Rock  Island  depot,  at 
Mountain  View,  without  any  warrant  or 
other  process,  asserting  his  right  to  do  so 
by  virture  of  the  foregoing  clause  of  the 
Constitution,  at  which  time  all  of  said  de- 
fendants were  riding  on  a  delivery  wagon 
from  the  depot  towards  the  town;  that  in 
said  delivery  wagon  was  a  barrel  which 
looked  like  a  sugar  barrel ;  that  he  had  seen 
said  barrel  at  the  depot  and  examined  it, 
and  it  smelled  like  whisky;  that  said  bar- 
rel, when  opened,  was  found  to  contain  100 
pints  of  whisky.  The  testimony  of  F.  W. 
Fanson,  railroad  and  express  agent  at 
Mountain  View,  shows  that  the  defendant 
Whittemore,  on  March  14,  1908,  purchased 
an  express  money  order  for  the  sum  of  $36, 
payable  to  Casey  &  Swasey,  of  Ft.  Worth, 
Texas;  that  on  the  18th  day  of  March,  1908, 
he  received  said  barrel  as  railroad  agent, 
the  same  having  been  shipped  from  Ft. 
Worth,  Texas,  to  the  name  of  W.  M.  8il« 
vers,  and  was  received  by  the  defendant 
Whittemore,  he  signing  the  name  of  W.  M. 
Silvers  to  the  express  receipt  and  paying 
express  charges  of  $3.40;  that  the  defend- 
ant Broughton  (drayman)  was  standing  by 
when  he  delivered  the  barrel  to  said  de- 
fendant Whittemore.  The  testimony  of  D. 
George  Jones  is  not  material  to  any  issue 
in  the  case. 

The  defendants  testified  in  their  own  be- 
half, in  substance,  as  follows:  The  defend- 
ant Harry  Whittemore  testified  that  he 
purchased  an  express  money  order  for  the 
sum  of  $36,  payable  to  Casey  &  Swasey,  of 
Ft.  Worth,  Texas^  from  the  agent  of  the 
Rock  Island  Railroad  &  Express  Company 
at  Moimtain  View,  Oklahoma,  on  the  14th 
day  of  March,  1908;  that  said  money  order 
was  by  said  defendant  forwarded  to  the 
payee  at  Ft.  Worth,  Texas,  together  with 
an  order  for  48  quarts  of  whisky;  that  said 
whisky  was  shipped  from  Ft  Worth  to 
Mountain  View  packed  in  a  barrel,  and 
was  there  received  on  the  18th  day  of 
March,  1908;  that  he  paid  the  express 
charges  thereon,  and  hired  the  defendant 
Broughton  (a  drayman)  to  haul  it  to  his 
home;  and  that  he  purchased  said  whisky 
for  his  own  use,  and  no  other  person  had 
any  interest  in  it.  The  defendant  Brough- 
ton testified  that  he  was  running  a  delivery 
wagon  at  Mountain  View,  and  was  hired  by 
the  defendant  Whittemore  to  haul  said  bar- 
rel from  the  depot  to  his  home,  and  that  he 
did  not  know  at  that  time  what  said  bar- 
rel contained.  The  defendants  Web  High 
and  Curley  Bradley  testified  that  they  were 
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at  the  depot  and  caught  a  ride  to  town  in 
the  delivery  wagon;  that  Deputy  Sheriff 
Allen,  about  150  feet  from  tlie  depot, 
stopped  the  wagon,  arrested  the  defendants, 
and  seized  a  barrel  that  was  in  the  wagon; 
that  they  in  no  way  assisted  to  load  or 
convey  the  barrel,  and  that  they  knew 
nothing  about  the  barrel  or  its  contents. 

The  testimony  shows  that  there  was 
nothing  to  ind*>ate  the  contents  of  the  bar- 
rel, and  that  it  resembled  a  sugar  barrel. 
The  defendants  were  placed  in  jail,  and  the 
next  day  were  taken  to  Hobart,  and  the  in- 
formation in  this  case  was  filed.  Defend- 
ants were  arraigned,  and  entered  pleas  of 
not  guilty.  The  petition  in  error  and  case 
made  was  filed  in  the  supreme  court  July 
30,  1908,  and  said  cause  was,  upon  the  or- 
ganization of  the  criminal  court  of  appeals, 
duly  transferred  by  the  supreme  court,  as 
by  law  provided,  and  is  now  before  the  court 
for  review. 

Messrs.  Thomas  W.  Conner  and  O.  J. 
liOgan  for  plaintiffs  in  error. 

Mr.  Fred  S.  Caldwell  for  defendant  in 
error. 

Doyle,  J.J  delivered  the  opinion  of  the 
court: 

It  is  contended  by  counsel  for  defendants 
"that  the  verdict  and  judgment  of  guilty 
in  said  case  is  not  sustained  by  the  evidence, 
and  is  contrary  to  law.*' 

At  the  close  of  taking  of  the  testimony, 
defendants,  and  each  of  them,  requested  the 
court  to  direct  a  verdict  of  acquittal  as  to 
each  of  said  defendants,  on  the  ground  that 
the  evidence  was  insufficient  to  support  a 
conviction.  The  court  refused  to  so  direct 
the  jury,  and  allowed  exceptions.  Under  the 
facts  which  the  evidence  in  this  case  proved, 
or  tended  to  prove,  we  believe  the  court 
should  have  directed  an  acquittal  as  re- 
quested. The  record  clearly  shows  that  the 
defendants  Web  High  and  Curley  Bradley 
were  only  riding  on  the  wagon  in  which  the 
whisky  was  being  conveyed;  that  they  had 
no  interest  or  ownership  in  the  whisky,  no 
knowledge  that  it  was  whisky,  and  that 
they  took  no  part  in  the  conveyance.  It 
further  shows  that  the  defendant  George 
Broughton  (a  drayman)  was  conveying 
the  barrel  that  contained  the  whisky  as 
he  would  any  other  article  for  hire.  His 
testimony  that  he  did  not  know  its  contents 
is  undisputed. 

As  to  the  defendant  Harry  Whittemore, 
the  record  presents  a  question  involving  the 
construction  of  that  clause  of  the  Constitu- 
tion (§  499,  Bunn's  cd.)  which  is  set  forth 
in  the  statement  of  facts,  as  affecting  in- 
terstate commerce  in  shipments  of  intoxi- 
cating liquor.  The  question  is,  Was  the  de- 
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fendant  Whittemore,  in  the  removal  of  the 
whisky  from  the  depot  to  his  home,  engaged 
in  conveying  it,  within  the  purport  and 
meaning  of  said  clause  of  our  Constitution? 

In  construing  the  language  of  said  clause, 
it  is  well  to  remember  that  it  was  framed 
to  meet  the  requirements  of  the  prohibition 
paragraph  of  the  enabling  act  (Bunn's  ed. 
p.  144,  §  507).  Reference  to  said  paragraph 
shows  that  the  only  language  therein  re- 
garding the  conveyance  of  intoxicating  li- 
quors is  as  follows:  "507.  Second,  that  the 
manufacture,  sale,  barter,  giving  away,  or 
otherwise  furnishing,  except  as  hereinafter 
provided,  of  intoxicating  liquors  within 
those  parts  of  said  state  now  known  as  the 
Indian  territory  and  the  Osage  Indian  Res- 
ervation, and  within  any  other  parts  of  said 
state  which  existed  as  Indian  reservations, 
on  the  1st  day  of  January,  1906,  is  pro- 
hibited for  a  period  of  twenty-one  years 
from  the  date  of  the  admission  of  said  state 
into  the  Union,  and  thereafter  until  the 
people  of  said  state  shall  otherwise  provide 
by  amendment  of  said  Constitiition  and 
proper  state  legislation.  Any  person,  in- 
dividual or  corporate,  who  shall  manufac- 
ture, sell,  barter,  give  away,  or  otherwise 
furnish  any  intoxicating  liquor  of  any  kind, 
including  beer,  ale,  and  wine,  contrary  to 
the  provisions  of  this  section,  or  who  shall, 
within  the  above-described  portions  of  said 
state,  advertise  for  sale  or  solicit  the  pur- 
chase of  any  such  liquors,  or  who  shall  ship 
or  in  any  way  convey  such  liquors  from 
other  parts  of  said  state  into  the  portions 
hereinbefore  described,  shall  be  punished,  on 
conviction  thereof,  by  fine  not  less  than  $50 
and  by  imprisonment  not  less  than  thirty 
days,  for  each  offense."  Thus  we  see  the 
prohibition  requirement  of  the  enabling  act 
entirely  omitted  the  question  of  interstate 
conveyance,  and  was  drawn  so  as  not  to  be 
repugnant  to  the  interstate  commerce 
clause  of  the  Federal  Constitution. 

In  view  of  the  fact  that  at  the  time  of 
the  alleged  offense  there  had  been  no  pro- 
hibitory legislation  er  acted,  we  do  not  deem 
it  necessary  to  the  decision  of  this  case  that 
we  should  enter  upon  the  discussion  of  the 
existence  and  extent  of  the  police  power  re- 
siding in  the  several  states  of  the  Union. 
It  is  quite  as  unnecessary  to  argue  that  the 
power  of  Congress  to  regulate  commerce  be- 
tween the  citizens  of  the  different  states 
was  not  intended  to  abridge  the  lawful  ex- 
ercise of  the  police  power  by  the  state  gov- 
ernments. However,  if  judicial  decisions 
can  be  said  to  settle  a  question,  tbe  ques- 
tion decisive  of  this  case  has  been  clearly 
and  properly  settled  by  the  highest  court  of 
our  country. 

In  1886  the  legislature  of  the  state  of 
Iowa  passed  an  act  (Acts  21st  Gen.  Aasem. 
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chap.  66,  p.   81),    forbidding  any  common 
carrier  from  bringing  into  that  state  any 
intoxicating  liquors  from  any  other  state  or 
territory  of  the  United  States,  without  first 
having  been  furnished  "with  a  certificate  un- 
der the  seal  of  the  county  auditor  of  the 
county  of  whicb  said  liquor  is  to  be  trans- 
ported, or  is  consigned   for  transportation, 
certifying  that  the  consignee  or  person  to 
whom  said  liquor  is  to  be  transported,  con- 
Teyed,  or  delivered  is  authorized  to  sell  in- 
toxicating liquor  in  said  county.    This  stat- 
ute was  declared   inyalid  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Bowman  v.  Chicago  &  N.  W.  R.  Co.  125  U. 
S,  465,  31  L.  ed.  700,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689,  1062.    The  opinion 
of  the  court  was  delivered  by  Mr.  Justice 
Matthews,  who,  in  part,  says:     '*The  stat- 
ute of  Iowa  under  consideration  falls  with- 
in this  prohibition.    It  is  not  an  inspection 
law;  it  is  not  a  quarantine  or  sanitary  law. 
It  is  essentially  a  regulation  of  commerce 
among  the    states,    within    any    definition 
heretofore  given  to  that  term,  or  which  can 
he  given;  and,  although  its  motive  and  pur- 
pose are  to  perfect  the  policy  of  the  state  of 
Iowa  in  protecting  its  citizens  against  the 
erils  of  intemperance,   it  is  none  the  less 
on  that  account  a  regulation  of  commerce. 
If  it  had  extended  its  provisions  so  as  to 
prohibit   the   introduction    into    the    state, 
from  foreign  countries,  of  all  importations 
of  intoxicating  liquors  produced  abroad,  no 
one  would  doubt  the  nature  of  the  provision 
as  a  regulation  of  foreign  commerce.     Its 
nature  is  not  changed  by  its  application  to 
commerce  among  the  states."    "And  here  is 
the  limit  between  the  sovereign  power  of 
the  state  and  the  Federal  power.    That  is 
to  say,  that  which  does  not  belong  to  com- 
merce is  within  the  jurisdiction  of  the  po- 
lice power  of  the  state,  and  that  which  does 
belong  to  commerce  is  within  the  jurisdic- 
tion  of    the    United    States.     .     .     .     The 
same  process  of  legislation  and  reasoning 
adopted  by  the  state  and  its  courts  could 
bring  within  the  police  power  any  article 
of  consumption  that  a  state  might  wish  to 
exclude,  whether  it  belonged  to  that  which 
was  drunk  or  to  food  and  clothing." 

In  Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681,  it  was  recognized  that  ardent 
spirits,  distilled  liquors,  ale,  and  beer  are 
subject  to  exchange,  barter,  and  traffic  like 
any  other  commodity  in  which  a  right  of 
traffic  exists,  and  that,  being  thus  articles 
of  commerce,  a  state  cannot,  in  the  absence 
of  legislation  on  the  part  of  Congress,  pro- 
hibit their  importation  from  abroad  or  from 
a  sister  state,  nor,  when  imported,  prohibit 
their  sale  by  the  importer;  and,  accordingly, 
it  was  held  that  a  statute  of  the  state  of 
28L.R.A.(N.S.) 


Iowa  prohibiting  the  sale  of  any  intoxicat- 
ing liquors,  except  for  pharmaceutical,  me- 
dicinal, chemical,  or  sacramental  purposes, 
and  under  a  license  from  a  county  court  of 
the  state,  is,  as  applied  to  a  sale  by  the  im- 
poKer,  and  in  the  original  packages  or  kegs, 
unbroken  and  unopened,  of  such  liquors 
manufactured  in  and  brought  from  another 
state,  imconstitutional  and  void,  as  repug- 
nant to  the  clause  of  the  Constitution 
granting  to  Congress  the  power  to  regulate 
commerce  with  foreign  nations  and  among 
the  several  states."     % 

Following  closely  upon  this  decision,  and 
probably  in  consequence  of  it,  Congress,  up- 
on August  8th  of  the  same  year,  enacted 
what  is  commonly  known  as  the  "Wilson 
bill,'*  which  provides:  "That  all  fermented, 
distilled,  or  other  intoxicating  liquors  or  li- 
quids transported  into  any  state  or  terri- 
tory, or  remaining  therein  for  use,  consump- 
tion, sale,  or  storage  therein,  shall,  upon  ar- 
rival in  such  state  or  territory,  be  subject 
to  the  operation  and  effect  of  the  laws  of 
such  state  or  territory  enacted  in  the  ex- 
ercise of  its  police  powers,  to  the  same  ex- 
tent and  in  the  same  manner  as  though 
such  liquids  or  liquors  had  been  produced  in 
such  state  or  territory,  and  shall  not  be 
exempt  therefrom  by  reason  of  being  intro- 
duced therein  in  original  packages  or  other- 
wise." [26  Stat,  at  L.  313,  chap.  728,  U.  S. 
Comp.  Stat.  1901,  p.  3177.] 

This  so-called  "Wilson  bill"  has  been  con- 
strued by  several  decisions  of  the  Supreme 
Court  of  the  United  States.  In  the  case  of 
Scott  V.  Donald,  165  U.  S.  66,  41  L.  ed.  633, 
17  Sup.  Ct.  Rep.  269, — ^this  being  a  case 
wherein  the  plaintiff  sought  to  recover  dam- 
ages caused  by  the  action  of  the  defendants, 
who  were  state  constables  of  the  state  of 
Soutb  Carolina,  in  seizing  and  carrying 
away  several  packages  of  wines  and  li- 
quors belonging  to  plaintiffs  and,  at  the 
time  of  the  seizure,  in  the  possession  of  the 
railroad  company  which,  as  common  car- 
riers, had  brought  the  packages  within  the 
state, — Mr.  Justice  Shiras,  who  delivered 
the  opinion  of  the  court,  in  part  says: 
"The  evils  attending  the  vice  of  intemper- 
ance in  the  use  of  spirituous  liquors  are  so 
great  that  a  natural  reluctance  is  felt  in 
appearing  to  interfere,  even  on  constitu- 
tional grounds,  with  any  law  whose  avowed 
purpose  is  to  restrict  or  prevent  the  mis- 
chief. So  long,  however,  as  state  legisla- 
tion continues  to  recognize  wines,  beer,  and 
spirituous  liquors  as  articles  of  lawful  con- 
sumption and  commerce,  so  long  must  con- 
tinue the  duty  of  the  Federal  court  to  af- 
ford to  such  use  and  commerce  the  same 
measiure  of  protection,  under  the  Constitu- 
tion and  laws  of  the  United  States,  as  ia 
given  to  other  articles* 
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"We  cheerfully  concede  that  the  law  in 
question  was  passed  in  the  bona  fide  exer- 
cise of  the  police  power.  We  disclaim  any 
imputation  to  the  lawmakers  of  South  Caro- 
lina of  a  design,  under  the  guise  of  a  do- 
mestic regulation,  to  interfere  with  the 
rights  and  privileges  of  either  her  own  cit- 
izens or  those  of  her  sister  states,  which 
are  secured  to  them  by  the  Constitution  and 
laws  of  the  United  States.  But,  as  we  have 
had  more  than  one  occasion  to  observe,  our 
willingness  to  believe  that  this  statute  was 
enacted  in  good  faitk,  and  to  protect  the 
people  of  the  state  from  the  evils  of  unre- 
stricted importation,  manufacture,  and  sale 
of  ardent  spirits,  cannot  control  the  final 
determination  whether  the  statute,  in  some 
of  its  provisions,  is  not  repugnant  to  the 
Constitution  of  the  United  States.  As  was 
said  in  Mugler  v.  Kansas,  123  U.  S.  623, 
661,  31  L.  ed.  205,  210,  8  Sup.  Ct.  Rep.  273; 
'If  a  statute  purporting  to  have  been  en- 
acted to  protect  the  public  health,  the  pub- 
lic morals,  or  the  public  safety,  has  no  real 
or  substantial  relation  to  those  objects,  or 
is  a  palpable  invasion  of  rights  secured  by 
the  fundamental  law,  it  is  the  duty  of  the 
courts  to  so  adjudge,  and  thereby  give  ef- 
fect to  the  Constitution.'" 

After  reviewing  numerous  decisions,  the 
court,  at  page  99  of  166  U.  S.,  concludes  as 
follows:  "In  the  light  of  these  cases  the 
act  of  South  Carolina  of  January  2,  1896, 
must,  as  to  those  of  its  provisions  which 
affect  the  plaintiff  in  the  present  suits, 
stand  condemned.  It  is  not  an  inspection 
law.  The  prohibition  of  the  importation 
of  the  wines  and  liquors  of  other  states  by 
citizens  of  South  Carolina  for  their  own  use 
is  made  absolute,  and  does  not  depend  on 
the  purity  or  impurity  of  the  articles.  Only 
the  state  functionaries  are  permitted  to  im- 
port into  the  state,  and  thus  those  citizens 
who  wish  to  use  foreign  wines  and  liquors 
are  deprived  of  the  exercise  of  their  own 
judgment  and  taste  in  the  selection  of  com- 
modities. To  empower  a  state  chemist  to 
pass  upon  what  the  law  calls  the  'alcoholic 
purity'  of  such  importations,  by  chemical 
analysis,  can  scarcely  come  within  any  defi- 
nition of  a  reasonable  inspection  law.  It  is 
not  a  law  purporting  to  forbid  the  im- 
portation, manufacture,  sale,  and  use  of  in- 
toxicating liquors,  as  articles  detrimental 
to  the  welfare  of  the  state  and  to  the 
health  of  the  inhabitants,  and  hence  it  is 
not  within  the  scope  and  operation  of  the 
act  of  Congress  of  August,  1890.  That  law 
was  not  intended  to  confer  upon  any  state 
the  power  to  discriminate  injuriously 
against  the  products  of  other  states  in  ar- 
ticles whose  manufacture  and  use  are  not 
forbidden,  and  which  are  therefore  the  sub- 
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ject  of  legitimate  commerce.  When  that 
law  provided  that  'all  fermented,  distilled, 
or  intoxicating  liquors  transported  into  any 
state  or  territory,  remaining  therein  for  use, 
consumption,  sale,  or  storage  therein, 
should,  upon  arrival  in  such  state  or  terri- 
tory, be  subject  to  the  operation  and  ef- 
fect of  the  laws  of  such  state  or  territory 
enacted  in  the  exercise  of  its  police  powers, 
to  the  same  extent  and  in  the  same  manner 
as  though  such  liquids  or  liquors  had  been 
produced  in  such  state  or  territory,  and 
should  not  be  exempt  therefrom  by  reason 
of  being  introduced  therein  in  original  pack- 
ages or  otherwise,'  evidently  equality  or  uni- 
formity of  treatment  under  state  laws  was 
intended.  The  question  whether  a  g^ven 
state  law  is  a  lawful  exercise  of  the  police 
power  is  still  open,  and  must  remain  open, 
to  this  court.  Such  a  law  may  forbid  en- 
tirely the  manufacture  and  sale  of  intoxi- 
cating liquors,  and  be  valid.  Or  it  may 
provide  equal  regulations  for  the  inspection 
and  sale  of  all  domestic  and  imported  li- 
quors, and  be  valid.  But  the  state  cannot, 
under  the  congressional  legislation  referred 
to,  establish  a  system  which,  in  effect,  dis- 
criminates between  interstate  and  domestic 
commerce  in  commodities  to  make  and  use 
which  are  admitted  to  be  lawful." 

In  the  case  of  Rhodes  v.  Iowa,  170  U.  S. 
426,  42  L.  ed.  1096,  18  Sup.  Ct.  Rep.  664, 
the  court  in  part  says:  "Interpreting  the 
statute  by  the  light  of  all  its  provisions,  it 
was  not  intended  to  and  did  not  cause  the 
power  of  the  state  to  attach  to  an  inter- 
state commerce  shipment  whilst  the  mer- 
chandise was  in  transit  under  such  ship- 
ment, and  until  its  arrival  at  the  point  of 
destination  and  delivery  there  to  the  con- 
signee." And  as  a  result  of  this  ascertain- 
ment of  the  meaning  of  the  Wilson  act  it 
was  held  that,  as  the  act  of  moving  the 
goods  preceded  the  period  affixed  by  the 
Wilson  act,  at  which  the  state  power  could 
attach,  the  conviction  was  erroneous. 

In  Vance  v.  W.  A.  Vandercook  Co.  170  U. 
S.  439,  42  L.  ed.  1101,  18  Sup.  Ct.  Rep.  676, 
Mr.  Justice  White,  in  delivering  the  opin- 
ion of  the  court,  in  part  says:  "In  the  in- 
ception it  is  necessary  to  bear  in  mind  a 
few  elementary  propositions  which  are  so 
entirely  concluded  by  the  previous  adju- 
dictations  of  this  court  that  they  need  only 
to  be  briefly  recapitulated. 

"(a)  Beyond  dispute,  the  respective  states 
have  plenary  power  to  regulate  the  sale  of 
intoxicating  Uquors  within  their  borders, 
and  the  scope  and  extent  of  such  regula- 
tions depend  solely  on  the  judgment  of  the 
lawmaking  power  of  the  states;  provided 
always  they  do  not  transcend  the  limits  of 
state  authority  by  invading  rights  which  are 
secured  by  the  Constitution  of  the  United 
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States,  aad  provided,  further,  that  the  regu- 
l&tiona  as  adopted  do  not  operate  a  dis- 
crimination against  the  rights  of  residents 
or  citizens  of  other  states  of  the  Union. 

"(b)  Equally  well  established  is  the  prop- 
osition that  the  right  to  send  liquors  from 
one  state  into  another,  and  the  act  of  send- 
ing the  same,  is  interstate  commerce,  the 
regulation  whereof  has  been  committed  by 
the  Constitution  of  the  United  States  to 
Congress,  and  hence  that  a  state  law  which 
denies  such  a  right,  or  substantially  inter- 
feres with  or  hampers  the  same,  is  in  conflict 
with  the  Constitution  of  the  United  States. 

"(c)  It  is  also  certain  that  the  settled 
doctrine  is  that  the  power  to  ship  merchan- 
dise from  one  state  •  into  another  carries 
with  it,  as  an  incident,  the  right  in  the  re- 
ceiTer  of  the  goods  to  sell  them  in  the  orig- 
inal packages,  any  state  regulation  to  the 
contrary  notwithstanding;  that  is  to  say, 
that  the  goods  received  by  interstate  com- 
merce remain  under  the  shelter  of  the  in- 
terstate commerce  clause  of  the  Constitu- 
tion, until,  by  a  sale  in  the  original  pack- 
age, they  have  been  commingled  with  the 
general  mass  of  property  in  the  state. 

'This  last  proposition,  however,  whilst 
generallv  true,  is  no  longer  applicable  to 
intoxicating  liquors,  since  Congress,  in  the 
exercise  of  its  lawful  authority,  has  recog- 
nized the  power  of  the  several  states  to 
control  the  incidental  right  of  sale  in  the 
original  packages  of  intoxicating  liquors 
shipped  into  one  state  from  another,  so  as 
to  enable  the  states  to  prevent  the  exercise 
by  the  receiver  of  the  accessory  right  of 
selling  intoxicating  liquors  in  original  pack- 
ages except  in  conformity  to  lawful  state 
regulations.  In  other  words,  by  virtue  of 
the  act  of  Congress,  the  receiver  of  intoxi- 
cating liquors  in  one  state,  sent  from  an- 
other, can  no  longer  assert  a  right  to  sell 
in  defianee  of  the  state  law  in  the  original 
packsges,  because  Congress  has  recognised 
to  the  contrary.  The  act  of  Congress  re- 
ferred to,  chap.  728,  was  approved  August 
S,  1890,  26  Stat,  at  L.  313,  U.  S.  Comp. 
Stat  1901,  p.  3177,  and  is  entitled,  'An 
Act  to  Limit  the  Effect  of  the  Regulations 
of  Commerce  between  the  Several  States 
snd  with  Foreign  Countries  in  Certain 
Cases.'" 

The  scope  and  effect  of  this  act  of  Con- 
gress have  been  settled.  Re  Rahrer,  140  U. 
8.  545,  35  L.  ed.  672,  11  Sup.  Ct.  Rep.  865 ; 
Rhodes  V.  Iowa,  170,  U.  S.  412,  42  L.  ed. 
1088,  18  Sup.  Ct.  Rep.  664;  Scott  v.  Don- 
ald, 36.5  U.  S.  66,  41  L.  ed.  633,  17  Sup.  Ct. 
Sep.  265. 

Further  on,  the  court  says :  "But  the  right 
of  persons  in  one  state  to  ship  liquor  into 
another  state,  to  a  resident  for  his  own  use, 
is  derived  from  the  Constitution  of  the  Unit- 
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ed  States,  and  does  not  rest  on  the  grant  of 
the  state  law.  Either  the  conditions  at- 
tached by  the  state  law  unlawfully  restrain 
the  right,  or  they  do  not.  If  they  do, — ^and 
we  shall  hereafter  examine  this  contention, 
— ^then  they  are  void.  If  they  do  not,  then 
there  is  no  lawful  ground  of  complaint  on 
the  subject.  We  are  thus  brought  to  ex- 
amine whether  the  regulations  imposed  by 
the  state  law  on  the  right  of  the  residents 
of  other  states  to  ship  into  the  state  of 
South  Carolina  alcoholic  liquor,  to  the  resi- 
dents of  that  state,  when  ordered  by  them 
for  their  use,  are  so  onerous  and  burden- 
some in  their  nature  as  to  substantially 
impair  the  right;  that  is,  whether  they  so 
hamper  and  restrict  the  exercise  of  the 
right  as  to  materially  interfere  with,  or, 
in  effect,  prevent,  its  enjoyment." 

In  the  case  of  Heyman  v.  Southern  R. 
Co.  203  U.  S.  270,  51  L.  ed.  178,  27  Sup.  Ct. 
Rep.  104,  7  A.  &  £.  Ann.  Cas.  1130,  Mr. 
Justice  White,  delivering  the  opinion  of 
the  court,  in  part  says:  "As  the  general 
principle  is  that  goods  moving  in  inter- 
state commerce  cease  to  be  such  commerce 
only  after  delivery  and  sale  in  the  original 
package,  and  as  the  settled  rule  is  that  the 
Wilson  law  was  not  an  abdication  of  the 
power  of  Congress  to  regulate  interstate 
commerce,  since  that  law  simply  affects  an 
incident  of  such  commerce  by  allowing  the 
state  power  to  attach  after  delivery  and  be- 
fore sale,  we  are  not  concerned  with  wheth- 
er, under  the  law  of  any  particular  state, 
the  liability  of  a  railroad  company  as  car- 
rier ceases  and  becomes  that  of  a  ware- 
houseman on  the  goods  reaching  their  ulti- 
mate destination,  before  notice  and  before 
the  expiration  of  a  reasonable  time  for  the 
consignee  to  receive  the  goods  from  the  car- 
rier. For,  whatever  may  be  the  divergent 
legal  rules  in  the  several  states  concerning 
the  precise  time  when  the  liability  of  a 
carrier,  as  such,  in  respect  to  the  carriage 
of  goods,  ends,  they  cannot  affect  the  gen- 
eral principle  as  to  when  an  interstate  ship- 
ment ceases  to  be  under  the  protection  of 
the  commerce  clause  of  the  Con  Ai  tut  ion, 
and  thereby  comes  under  the  control  of  the 
state  authority. 

"Of  course,  we  are  not  called  upon  in  this 
case,  and  do  not  decide,  if  goods  of  the 
character  referred  to  in  the  Wilson  act, 
moving  in  interstate  commerce,  arrive  at 
the  point  of  destination,  and,  after  notice 
and  full  opportunity  to  receive  them,  are 
designedly  left  in  the  hands  of  the  carrier 
for  an  unreasonable  time,  that  such  conduct 
on  the  part  of  the  consignee  might  not  jus- 
tify, if  affirmatively  alleged  and  proven,  the 
holding  that  goods  so  dealt  with  have  come 
under  the  operation  of  the  Wilson  act,  be- 
cause constructively  delivered.    We  say  we 


168 


OKLAHOMA  CRIMINAL  COURT  OF  APPEALS. 


Mar., 


are  not  called  upon  to  consider  this  ques- 
tion, for  the  reason  that  no  facts  are  shown 
by  the  record  justifying  the  passing  on  such 
a  proposition.  And  as  in  this  case  we  deal 
only  with  the  power  of  the  state  to  enforce 
its  police  regulations  against  goods  of  the 
character  of  those  enumerated  in  the  Wil- 
son act,  the  subject  of  interstate  commerce, 
before  delivery,  we  must  not  be  understood 
as  in  any  way  limiting  or  restricting  the 
ruling  made  in  Vance  v.  W.  A.  Vandercook 
Co.  170  U.  S.  439,  42  L.  ed.  1101,  18  Sup.  Ct. 
Rep.  676,  upholding  the  right  of  a  citizen 
of  one  state  to  bring  from  another  state 
into  the  state  of  his  residence,  and  keep 
therein,  for  his  personal  use,  the  merchan- 
dise referred  to  in  the  Wilson  act.  In  other 
words,  as  in  the  case  at  bar,  delivery  had 
not  taken  place  when  the  seizures  were 
made,  and  the  control  of  the  state  over  the 
goods  had  not  attached.  We  are  not  called 
upon  to  consider  whether,  if  the  power  of 
the  state  had  attached  by  delivery,  the 
state  might  not  have  levied  upon  the  goods, 
on  the  charge  that  they  had  not  been  bona 
fide  brought  into  the  state,  and  were  not 
held  by  the  consignees  for  their  personal 
use,  and,  therefore,  were  not  within  the 
ruling  in  Vance  v.  W.  A.  Vandercook  Co. 
supra." 

See  also :  American  Exp.  Co.  v.  Iowa,  196 
U.  S.  133,  49  L.  ed.  417,  25  Sup.  Ct.  Rep. 
182;  Adams  Exp.  Co.  v.  Iowa,  196  U.  S. 
147,  49  L.  ed.  424,  25  Sup.  Ct.  Rep.  185; 
Pabst  Brewing  Co.  v.  Crenshaw,  198  U. 
S.  ]7,  49  L.  ed.  925,  25  Sup.  Ct.  Rep.  552; 
Delamatcr  v.  South  Dakota,  205  U.  S.  93, 
51  L.  ed.  724,  27  Sup.  Ct.  Rep.  447,  10  A. 
k  E.  Ann.  Cas.  733 ;  Foppiano  v.  Speed,  199 
U.  S.  501,  50  L.  ed.  288,  26  Sup.  Ct.  Rep. 
138. 

In  the  foregoing  cases  quoted  and  cited, 
the  various  liquor  laws  of  the  respective 
states  were  considered  and  construed,  and 
said  laws  were  held  repugnant  to  subdivi- 
sion 3  of  §  8,  art.  1,  of  the  Constitution  of 
the  United  States,  which  provides  that 
*'the  Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations  and  among 
the  several  states  and  with  Indian  tribes,'' 
— commonly  called  the  "interstate  com- 
merce clause"  of  the  Federal  Constitution. 

These  repeated  and  deliberate  declara- 
tions of  the  Supreme  Court  of  the  United 
States  establish  two  propositions:  First, 
that  the  act  of  Congress  commonly  known 
as  the  "Wilson  bill"  permits  the  states,  in 
the  exercise  of  their  police  power,  to  enact 
laws  prohibiting  the  sale,  and  making  in- 
terstate shipments,  of  intoxicating  liquors 
upon  their  arrival  in  the  state  subject  to 
the  operation  of  the  police  powers  of  the 
state.  However,  the  state  legislatures  are 
not  authorized  to  declare  when  such  im- ' 
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portations  shall  become  subject  to  state 
control,  nor  can  the  state  in  any  manner 
change  or  affect  the  enactment  made  by 
Congress  upon  the  subject.  Under  the  Con- 
stitution Congress  has  exclusive  power. 
Second,  that  the  right  to  ship  intoxicating 
liquors  from  one  state  into  another,  and 
the  shipment  of  the  same,  is  interstate  com- 
merce, and  any  citizen  has  a  right  to  ship 
intoxicating  liquors  from  one  state  into  an- 
other, and  a  state  law,  organic  or  legisla- 
tive, which  denies  or  diminishes  this  rights 
or  substantially  abridges,  interferes,  or 
hampers  the  same,  is  in  conflict  with  the 
Constitution  of  the  United  States,  and  this 
court  is  concluded  by  the  decisions  of  the 
Supreme  Court  of  the.  United  States  on  this 
question. 

The  seizure  of  the  shipment  in  this  case 
before  it  reached  its  destination  denied  to 
the  consignee  his  constitutional  right  to 
receive  the  shipment. 

Before  the  enactment  of  the  law  making 
the  criminal  court  of  appeals  the  court  of 
exclusive  appellate  jurisdiction  in  all  crim- 
inal cases,  this  question  was  before  this 
court,  and,  under  the  first  act,  requiring 
constitutional  questions  to  be  certified  to 
the  supreme  court,  the  question  was  cer- 
tified to  said  court  for  its  final  decision,  and 
a  decision  was  by  said  court  rendered  in 
said  cause.  Schwedes  v.  State,  1  Okla.  Crim. 
Rep.  245,  99  Pac.  804.  The  syllabus  reads 
as  follows:  "Under  subdivision  3,  §  8,  art. 
1,  of  the  Constitution  of  the  United  States, 
commonly  referred  to  as  the  'interstate 
commerce  clause'  of  the  Constitution,  a  resi- 
dent of  one  state  has  the  riglit  to  have 
shipped  to  him  from  another  state  alcoholic 
liquors,  when  ordered  by  him  for  his  and 
his  family's  use,  and  to  keep  the  same  for 
such  use;  and  the  state  cannot,  under  its 
police  power,  enact  laws  so  as  to  substan- 
tially hamper  or  burden  such  constitutional 
right  to  have  such  shipment  made,  and  to 
receive  and  retain  the  same,  for  personal 
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The  foregoing  authorities  settle  the  ques- 
tion that  conveying  an  unbroken  original 
package  containing  intoxicating  liquors 
from  the  railroad  depot  to  the  home  of  the 
consignee  is  a  part  of  the  interstate  com- 
merce transportation;  and  in  this  case  the 
interstate  shipment  was  not  completed  un- 
til the  same  was  delivered  at  the  home  of 
the  defendant  Whittemore.  In  this  case 
we  are  not  called  upon  to  decide,  and  we 
do  not  attempt  to  construe,  the  prohibitory 
law  enacted  subsequent  to  the  filing  of  the 
information.  We  have  only  construed  the 
clause  of  the  prohibitory  ordinance  of  the 
Constitution,  upon  which  this  prosecution 
is  predicated. 

We  are  of  the  opinion  that  the  arrest  and 
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seizure  hj  the  deputy  sheriff  was  unwar- 1 
ranted  and  without  authority  of  law,  as  no 
offense  had  been  committed:  First,  because 
said  clause  of  the  prohibition  ordinance  of 
the  Constitution  of  the  state  of  Oklahoma 
does  not  purport  to  abrogate  the  right  to 
receive  an  interstate  commerce  shipment 
of  intoxicating  liquors;  second,  because 
said  constitutional  clause  could  not  abro- 
gate or  in  any  manner  diminish  the  pro- 
tection conferred  by  the  interstate  com- 
merce clause  of  the  Federal  Constitution. 

For  the  reasons  hereinbefore  stated,  the 
judgment  is  reversed,  and  the  case  remand- 
ed with  directions  to  the  County  Court  of 
Kiowa  County  to  dismiss  the  case. 

Fnrman,  P.  J.,  and  Baker,  J.,  concur. 
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W.  M.  KAISER  et  al.,  Exrs.,  etc.,  of  Til- 
mon  Ford,   Deceased,   Appts., 

V. 

C.  M.  mLEMAN-  et  al.,  Respts. 

(—Or.  — ,  108  Pac.  193.) 

Umltation    of    actions    ^    payment    -» 
mortgage. 

1.  A  mortgage  is  embraced  by  a  statute 
providing  that  whenever  any  payment  shall 
be  made  upon  any  existing  contract,  whether 
it  be  bill  of  exchange,  promissory  note,  bond, 
or  other  evidence  of  indebtedness,  the  limita- 
tion shall  Gonunence  from  the  time  it  is 
made. 

Same  *  assignment  of  mortgage  ^  pay- 
ment by  mortgagor. 

2.  The  running  of  the  statute  of  limita- 
tions upon  a  mortgage  debt  will  be  arrested 
bj  a  payment  by  the  mortgagor  before  the 
action  is  barred*,  although  he  has  transferred 
the  property  to  a  stranger,  where,  under  the 
statute,  a  payment  continues  and  keeps  alive 
the  original  promise. 

(April  27,  1910.) 

* 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Circuit  Court  for  Marion  County 
dismissing  a  suit  to  foreclose  a  mortgage 
on  certain  real  estate.    Reversed. 

Statement  by  McBride,  J. : 

On  >Iarch  26,  1892,  Tilmon  Ford,  plain- 
tiffs' testator,  loaned  to  C.  M.  Idle  man 
14,000,  taking  therefor  his  promissory  note, 
payable  two  years  after  date,  secured  by  a 
mortgage  on  certain  real  estate  in  Marion 
county.  The  mortgage  contained  the  fol- 
lowing covenant :  "And  the  said  C.  M.  Idle- 
man  does  hereby  covenant  and  agree  to 
tod  with  the  said  Tilmon  Ford,  his  heirs 
and  assigns,  that  he  will  pay  the  said  prin* 
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cipal  and  interest  as  the  same  become  due 
according  to  the  terms  of  said  instrument 
of  writing,  to  the  owner  or  holder  thereof, 
and  will  also  pay  or  cause  to  be  paid  to 
the  proper  authorities,  before  the  same  be- 
come delinquent,  all  taxes  of  every  kind 
that  may  be  lawfully  levied  or  assessed 
upon  said  instrument  of  writing  or  this 
mortgage,  to  the  owner  or  holder  thereof." 
The  mortgage  was  duly  recorded  on  the 
day  of  its  execution.  Idleman  conveyed  the 
land,  on  September  15,  1892,  to  Elenor  A. 
Black,  by  a  warranty  deed,  and  in  Janu- 
ary, 1906,  she  conveyed  the  same  to  W.  H. 
Black,  her  husband,  who  has  ever  since  held 
the  legal  title.  The  complaint  alleged  tliat 
there  had  been  paid,  by  Idleman,  on  the 
note  and  mortgage,  various  sums,  which — 
with  the  date  of  each  payment — are  spe- 
cifically set  out  in  the  complaint,  the  pay- 

Note.  —  Effect  of  payment  or  aclcnowl- 
edgtnent  by  mortgagor  to  toll  statute 
of  lim^itations  as  against  his  grantee 
or  other  person  holding  interest  in 
property  through  him. 

It  seems  to  be  universally  accepted  that  a 
new  promise,  part  payment,  or  acknowledg- 
ment of  the  debt  on  tlie  part  of  a  mortgagor, 
before  a  conveyance  by  him  of  the  property, 
or  before  the  attachment  of  a  lien,  will  have 
the  effect  of  tolling  the  statute  of  limita- 
tions not  only  as  against  himself,  but  also 
as  against  his  grantee,  or  other  person  hold- 
ing an  interest  in  the  property  through  him, 
whether  such  part  payment  or  new  promise 
is  made  before  or  after  the  debt  is  barred. 

This  proposition  is  supported  by  the  fol- 
lowing cases:  Cook  v.  Union  Trust  Co. 
(Cook  V.  Bramel)  106  Ky.  803,  45  L.R.A. 
212,  61  S.  W.  600;  Clift  v.  Williams,  105 
Ky.  669,  49  S.  W.  328,  61  S.  W.  821;  Pal- 
mer V.  Butler,  36  Iowa,  681 ;  Du  Bois  v. 
First  Nat.  Bank,  43  Colo.  400,  96  Pac.  169; 
Heyer  v.  Pruyn,  7  Paige,  465,  34  Am.  Dec. 
355;  Clark  v.  Grant  (Okla.)  post,  — ,  100 
Pac.  234;  Plant  v.  Shryock,  62  Miss.  821; 
Hughes  V.  Edwards,  9  Wheat.  489,  6  L.  ed. 
142. 

In  Hughes  v.  Edwards,  supra,  the  date^ 
of  the  conveyances  by  the  mortgagor  are  not 
stated,  but  it  was  said:  "A  purchaser  with 
notice  can  be  in  no  better  situation  man  the 
person  from  whom  he  derives  the  title,  and 
is  bound  by  the  same  equity  which  would  af- 
fect his  rights.  The  mortgagor,  after  forfei- 
ture, has  no  title  at  law  and  none  in  equity, 
but  to  redeem  upon  the  terms  of  paying  the 
debt  and  interest.  His  conveyance  to  a  pur- 
chaser with  notice  passes  nothing  but  an 
equity  of  redemption,  and  the  latter  can,  no 
more  than  the  mortgagor,  assert  that  equity 
against  the  mortgagee,  without  paying  the 
debt  or  showing  that  it  has  been  paid  or  re- 
leased, or  that  there  are  circumstances  in 
the  case  sufficient  to  warrant  tlie  presump- 
tion of  those  facts  or  one  of  them." 

In  Cook  V.  Union  Trust  Co.  supra,  the 
eourt  said:    "In  this  case  the  notes  given,  if 
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rnents  having  been  made  in  1896,  1897, 
1898,  1901,  and  1907,  respectively,  each 
having  been  made  before  a  period  of  six 
years  had  elapsed  after  the  date  of  the 
preceding  payment.  The  defendants,  ap- 
pearing separately,  demurred  to  the  com- 
plaint, on  the  ground  that  the  suit  was 
barred  by  the  statute  of  limitations.  The 
circuit  court  sustained  the  demurrer  and 
dismissed  the  suit.     Plaintiffs  appeal. 

Messrs.  W.  M.  Kaiser  and  M.  E.  Pogue, 

for  appellants: 

Payment  on  a  debt  evidenced  by  a  note 
and  secured  by  a  mortgage  is  a  payment 
on  the  latter  as  well  as  the  former,  and 
marks  the  point  of  time  in  one  case  as  well 


as  the  other  from  which  the  statute  of  lim- 
itations   runs. 

Allen  V.  O'Donald,  28  Fed.  346;  Cross  v. 
Allen,  141  U.  S.  528,  35  L.  ed.  843,  12  Sup. 
Ct.  Rep.  67;  Dundee  Invest.  Co.  v.  Homer, 
30  Or.  562,  48  Pac.  175;  Ewell  v.  Daggs, 
108  U.  S.  147,  148,  27  L.  ed.  683,  684,  2 
Sup.  Ct.  Rep.  408. 

And  payment  by  any  person  liable,  di- 
rectly or  in  a  representative  capacity,  will 
keep  the  debt  alive  as  to  all  persons  liable 
thereon,  whether  such  payment  was  made 
by  their  authority  or  not. 

Dundee  Invest.  Co.  v.  Homer,  supra; 
Partlow  V.  Singer,  2  Or.  307;  Sutherlin  v. 
Roberts,  4  Or.  378;  Allen  v.  O'Donald, 
supra. 


no  payments  had  been  made,  were  not  barred 
by  limitation  at  the  date  of  the  mortgage  to 
appellee  trust  company,  and  any  inspection 
of  the  record  would  have  put  it  on  notice 
concerning  appellant's  debt.  At  the  date  of 
the  mortgage  to  appellee,  the  appellant,  by 
reason  of  the  annual  payments  made  by 
Bramel,  had  fourteen  years  in  which  she 
could  collect  her  notes  and  enforce  her  lien, 
and  it  cannot  be  said  that,  by  reason  of  the 
fact  that  Bramel  executed  a  mortgage  to  ap- 
pellee trust  company,  this  right  to  enforce 
collection  and  her  lien  was  reduced  to  fifteen 
years  from  the  original  date  of  maturity. 
To  so  hold  would  allow  a  debtor  to  defeat 
the  collection  altogether  of  a  debt,  if  by 
payments  he  had  l^en  indulged  beyond  the 
period  of  limitation,  on  the  idea  that,  being 
the  payor  and  owner  of  the  property,  he 
could  by  payments  elongate  both  note  and 
lien.  For  after  the  lapse  of  fifteen  years 
from  the  date  of  maturity,  when  it  would 
be  barred,  except  for  the  payments,  the  debt- 
or could  sell  the  property  free  of  liens. 
This  cannot  be  the  law.  The  vendee  or  mort- 
gagee accepts  the  position  as  it  is  when  his 
conveyance  is  executed.  The  holder  of  the 
lien  has  all  the  time  to  enforce  the  lien  as 
the  facts  of  the  case  at  that  time  give  him, 
and  no  more.  It  follows  that  the  appellant's 
lien  for  purchase  money  is  not  barred  by 
limitation,  and  she  is  entitled  to  have  sanie 
enforced,'  even  as  against  the  mortgagee 
trust  company.  Being  a  vendor's  lien,  it  is 
prior  to  the  mortfrage  Hen." 

In  First  Nat.  Bank  v.  Woodman,  93  Iowa, 
668,  57  Am.  St.  Rep.  287,  62  N.  W.  28,  where 
it  appeared  that  the  second  mortgage  was 
given  after  the  first  mortgage  had  in  fact 
been  revived,  it  was  held  that  notwithstand- 
ing the  second  mortgage  was  given  when,  by 
the  records,  the  first  mortgage  seemed  to  be 
barred,  such  second  mortgage  did  not  take 
precedence  over  the  first  mortgage,  since  a 
second  mortgagee,  where  a  prior  mortgage 
is  uncanceled,  must  take  notice  of  the  fact, 
whether  or  not  the  cause  of  action  thereon 
has  been  revived.  In  this  case  there  were 
no  controlling  equities  in  behalf  of  the  sec- 
ond mortgagee,  as  the  second  mortgage  was 
taken  mostly  for  antecedent  debt,  and  noth- 1 
ing  was  parted  with  on  the  strength  of  the  I 
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seeming  bar  of  the  statute  against  the  first 
mortgage. 

So,  in  Plant  v.  Shryock,  supra,  the  pur- 
chasers based  their  defense  on  the  ground 
that  they  had  no  actual  knowledge  of  the 
mortgagee's  claim  upon  the  land,  and  that 
the  records  showed  that  the  trust  deed  was 
barred  long  before  they  purchased  the  land, 
and  that  the  record  did  not  disclose  any  new 
promise  of  the  grantors.  The  court,  how- 
ever, said  that  the  deed  of  trust  was  record- 
ed and  there  was  no  entry  of  satisfaction  on 
the  record;  and  although,  at  the  date  of  the 
purchase  of  the  land,  the  note  appeared  on 
its  face  to  be  barred  by  the  statute  of  limi- 
tations, it  was  incumbent  upon  the  pur- 
chasers to  pursue  the  inquiry  suggested  by 
the  record,  and  ascertain  if,  notwithstand- 
ing the  apparent  bar  of  the  note,  it  was  in 
truth  still  a  valid  subsisting  debt. 

The  above  case  was  cited  in  Bowmar  v. 
Peine,  64*  Miss.  99,  8  So.  166,  as  being  con- 
clusive that  the  lien  of  the  mortgage  must 
prevail,  both  as  against  the  mor^^gor  and 
all  parties  claiming  his  title.  The  various 
dates  given  in  this  case,  although  the  court 
makes  no  note  of  it,  reveal  that  the  buyer 
of  the  property  purchased  at  execution  sale 
more  than  three  years  before  the  mortgagor 
waived  the  statute  of  limitations,  and  that 
the  waiver  was  made  after  the  debt  in  fact 
had  become  barred. 

Revival  after  conveyance. 

Coming  to  the  other  class  of  cases,  that  is, 
where  a  new  promise  or  part  payment  or 
acknowledgment  was  made  after  conveyance 
of  the  property  or  the  attachment  of  a  lien, 
it  would  seem  to  follow  from  the  above 
cases  that  payment  under  such  circumstan- 
ces could  not  have  the  effect  of  tolling  the 
statute  of  limitations  as  against  the  gran- 
tee, and  this  would  seem  to  be  especially 
true  in  those  cases  where  not  only  the  con- 
veyance was  prior  to  the  attempted  revival, 
but  such  revival  was  after  the  debt  was 
barred. 

A  case  so  holding  is  Cason  v.  Chambers,  62 
Tex.  305,  where  it  was  held  that  while  the 
subsequent  renewal  of  a  debt  by  a  new  note 
given  by  the  mortgagor  to  the  mortgagee  as 
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The  mortgagor's  grantee  has  no  greater 
riglitft  against  the  mortgagee  than  the 
mortgagor  himself. 

t  Jones,  Mortg.  6th  ed.  §  1202;  Medley 
▼.  Elliott,  62  HL  532;  Grether  v.  Clark, 
75  Iowa,  383,  9  Am.  St.  Rep.  491,  39  N.  W. 
«55;  KendaU  ▼.  Tracy,  64  Vt.  522,  24  Atl. 
1118. 

The  purchaser  is  bound  by  the  acts  and 
declarations  of  the  mortgagor  in  respect 
to  the  mortgage  while  he  retains  the 
equity  of  redemption  or  any  part  of  it. 

Jones,  Mortg.  6th  ed.  §  1202;  Heyer  ▼. 
Pruyn,  7  Paige,  465,  34  Am.  Dec  355; 
Hughes  ▼.  Edwards,  9  Wheat.  489,  6  L.  ed. 
142. 

A  pa3rment  made  by  a  mortgagor  after 


he  has  sold  the  premises  to  another  will 
repel  the  presumption  of  satisfaction  aris- 
ing after  the  lapse  of  twenty  years  from 
the  time  when  the  mortgage  became  due, 
so  far  as  the  subsequent  purchaser  is  con- 
cerned. 

Barrett  v.  Prentiss,  57  Vt.  297;  Hughes 
y.  Edwards,  supra;  New  York  L.  Ins.  &  T. 
Co.  V.  Covert,  6  Abb.  Pr.  N.  S.  154;  Mack 
y.  Anderson,  165  N.  Y.  529,  59  N.  E.  289. 

The  running  of  the  statute  of  limitations 
against  the  foreclosure  of  a  mortgage  will 
be  arrested  by  a  partial  payment  of  either 
principal  or  interest. 

27  Cyc.  Law  &  Proc.  p  1561;  California 
Sav.  &  L.  Soc.  y.  Culver,  127  Cal.  107,  59 
Pac.  292;   Schifferstein  v.  Allison,  123  111. 


between  them  would  operate  a  renewal  of  the 
mortgage  given  to  secure  it  originally,  yet 
such  renewal  could  not  affect  the  purchaser 
of  the  mortgaged  property,  whose  right  ac- 
erued  prior  to  the  renewal,  and  while  the 
original  debt  was  barred  by  the  statute  of 
limitations. 

In  Schmucker  v.  Sibert,  18  Kan.  104,  26 
Am.  Rep.  765,  also  cited  in  the  Kaiser 
Cabs,  it  was  said:  ''When  the  note  is 
barred,  the  mortgage  is  also  barred,  and  no 
subsequent  payment,  promise,  or  acknowl- 
edgment can  revive  the  mortgage  as  to 
property  which  the  mortgagor  has,  prior 
thereto,  conveyed  to  a  third  party.  When- 
ever the  mortgage  is  barred,  the  property  is 
free  from  the  lien.  It  is,  as  respects  the 
mortgage,  as  though  the  latter  had  never  ex- 
isted. If,  therefore,  the  mortgagor  no  longer 
owns  the  property,  he  cannot  impose  a  bur- 
den upon  it, — ^his  power  to  bind  the  property 
has  ceased.  He  is  as  powerless  over  it  as 
though  he  had  never  owned  it.  He  can  re- 
vive the  note,  as  he  could  give  a  new  note, 
for  no  rights  but  his  own  are  involved.  He 
can  revive  the  old  mortgage  just  so  far,  and 
so  far  only,  as  he  could  give  a  new  mort- 
gage; and  that  is,  to  bind  his  own  property." 

That  one  who  executes  a  note  and  mort- 
gage cannot  revive  such  note  and  mortgage 
by  prrt  payment  or  otherwise  after  they 
hare  become  barred,  as  against  a  third  per- 
son to  whom  he  has  theretofore  sold  the 
mortgaged  property,  was  also  held  in  Hub- 
bard V.  Missouri  Valley  L.  Ins.  Co.  25  Kan. 
172. 

To  the  same  effect  are  Lord  v.  Morris,  18 
CaL  482,  and  Day  v.  Baldwin,  34  Iowa,  380, 
both  set  out  m  Kaiseb  v.  Idleman. 

That  a  mortgagor,  after  the  debt  has  be- 
eome  barred,  and  subsequent  to  purchase  at 
execution  sale  of  the  land  by  another,  cannot 
revive  the  mortcpage  as  against  such  pur- 
chaser, seems  also  to  have  been  held  in 
Damon  v.  Leque,  17  Wash.  573,  61  Am.  St. 
Sep.  927,  50  Pac.  485,  although  the  opinion 
Is  so  vague  that  it  is  difficult  to  determine 
the  weight  to  be  granted  the  case. 

In  McCarthy  v.  White,  21  Cal.  496,  82  Am. 
Dec  754,  it  was  also  held  that  the  acknowl- 
edgment of  a  debt  after  it  and  a  mortgage 
on  an  undivided  interest  in  certain  property, 
28  LuR.A.(NJ3.) 


securing  the  debt,  were  barred  by  the  statute 
of  limitations,  did  not  have  the  effect  of  toll- 
ing the  statute  as  against  the  debtor's  joint 
tenant,  who  previously  had  become  purchas- 
er of  that  part  of  the  property.  The  court 
in  this  case  said:  "It  was  formerly  held  that 
statutes  of  this  nature  proceeded  upon  a  pre- 
sumption of  pajrment,  and  that  the  effect  of 
an  acknowleagment  was  to  rebut  this  pre- 
sumption, and  place  the  debt  upon  its  orig- 
inal footing.  This  view  is  now  exploded,  and 
the  statute  is  universally  regarded  as  one  of 
repose,  the  benefit  of  which  may  be  relin- 
quished by  the  party  interested,  but  cannot 
be  taken  from  him  without  his  consent. 
.  .  .  It  is  clear,  therefore,  that  the  plain- 
tiff cannot  avail  himself  of  the  acknowledg- 
ment as  against  Kelley  unless  the  circum- 
stances of  the  case  are  such  as  to  preclude 
Kelley  from  relying  upon  the  agreement. 
It  appears  that  the  plaintiff  was  ignorant 
of  its  existence,  but,  as  he  parted  with  noth- 
ing in  consideration  of  the  acknowledgment, 
he  is  not  in  a  position  to  complain  on  that 
ground.  It  is  not  enough  that  he  acted  in 
good  faith  and  without  notice.  The  ac- 
knowledgment cost  him  nothing,  and  his 
rights  under  it  are  not  those  of  an  encum- 
brancer for  value.  If  the  debt  had  not  been 
barred,  the  position  of  the  plaintiff  would 
be  different;  having  no  notice  of  the  agree* 
ment,  if  he  had  suffered  the  statute  to  run, 
relying  upon  the  acknowledgment,  he  would 
be  entitl€^  to  protection.  As  the  debt  was 
barred,  however,  he  cannot  claim  that  his 
rights  have  been  prejudiced  by  the  want  of 
notice,  for  the  acknowledgment  gave  him 
none  which  could  possibly  be  affected  by  it." 
An  interesting  case  on  this  question  is 
Cook  V.  Prindle,  97  Iowa,  464,  59  Am.  St. 
Rep.  424,  66  N.  W.  781,  overruling  (Iowa) 
63  N.  W.  187,  where  it  was  held  that  a  new 
promise  on  the  part  of  a  mortgagor  after  the 
debt  was  barred  did  not  have  the  effect  of 
reviving  the  mortgage  lien  on  property 
which,  although  sold  by  the  mortgsigor  to  a 
grantee  before  the  debt  was  barred,  was  sold 
by  the  latter  to  a  third  person  after  the 
debt  was  barred,  neither  grantee  having 
knowledge  of  the  new  promise.  The  court, 
after  reviewing  First  Nat.  Bank  v.  Wood- 
man, supra,  said:   "The  question  involved  in 
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662,  15  N.  E.  275;  Kreitz  y.  Hamilton,  28 
111.  App.  566;  Teegarden  v.  Burton,  62  Neb. 
639,  87  N.  W.  337;  Longstreet  v.  Brown 
(N.  J.  Eq.)  37  Atl.  56;  Leach  v.  Curtin,  123 
N.  C.  85,  31  S.  E.  269. 

A  mortgage  lives  as  long  as  the  note  it 
was  given  to  secure. 

Perry  v.  Horack,  63  Kan.  88,  88  Am.  St. 
Rep.  225,  64  Pac.  990;  Kraft  v.  Holzmann, 
206  111.  548,  69  N.  E.  574;  Freeburg  v. 
Eksell,  123  Iowa,  464,  99  N.  W.  118. 

Messrs.  A.  JEl.  Clark,  Ii.  H.  McMahan, 
and  C.  M.  Idleman  for  respondents. 

McBrlde,  J.,  delivered  the  opinion  of  t!ie 
court : 

This  appeal  involves  but  one  question: 
Did  the  payments  made  by  Idleman  upon 


the  debt  after  he  had  conveyed  the  prop- 
erty to  Mrs.  Black  operate  to  prevent  the 
statute  of  limitations  from  running  in  her 
favor?  By  the  provisions  of  §  5,  title  1, 
Bellinger  &  C.  Anno.  Codes  &  Statutes,  the 
limitation  for  the  commencement  of  suits 
upon  a  sealed  instrument  is  declared  to  be 
ten  years,  and  the  limitation  for  an  action 
upon  a  promissory  note  is  fixed  at  six  years 
by  the  succeeding  section.  Section  24  of 
the  same  title  is  as  follows:  "No  acknowl- 
edgment or  promise  shall  be  sufficient  evi- 
dence of  a  new  or  continuing  contract, 
whereby  to  take  the  case  out  of  the  oper- 
ation of  this  title,  unless  the  same  is  con- 
tained in  some  writing,  signed  by  the  party 
to  be  charged  thereby;  but  this  section 
shall  not  alter  the  effect  of  any  payment  of 


that  case,  the  right  of  a  subsequent  mort- 
gagee to  avail  himself  of  the  statute,  as 
against  a  claim  apparently  barred,  is  not  the 
question  we  have  to  deal  with.  We  have  a 
case  where  one  purcliased  the  mortgaged 
premises  at  a  time  when  the  debt,  as  ap- 
peared from  the  mortgage,  was  barred,  ajid 
without  any  notice  that,  after  his  grantor 
purchased  the  premises,  the  mortgagors  had, 
by  written  promise,  undertaken  to  revive  the 
debt.  We  do  not  think  that  there  is  any  de- 
cision of  this  court  which  has  determined 
this  question  against  the  conclusion  reached 
by  the  lower  court.  The  doctrine  of  Day's 
Case,  supra,  which  we  have  shown  has  been 
recognized  in  at  least  two  subsequent  cases, 
is  in  harmony  with  the  thought  that  one 
who  purchases  the  mortgaged  real  estate  at 
a  time  when  the  mortgage  appears  to  be 
barred  may  successfully  interpose  a  plea 
of  the  statute  of  limitations  tp  the  foreclo- 
sure of  such  a  mortgage,  which  the  mort- 
gagors have  attempted  to  revive  after  they 
have  parted  with  their  title,  he  having  no 
notice  of  said  revivor.  We  are  not  disposed 
to  extend  the  doctrine  of  First  Nat.  Bank 
V.  Woodman  to  a  case  where  the  facts  are 
like  those  at  bar.  We  are  aware  that  this 
court  has  often  said  that  the  lien  of  the 
mortgage  will  continue  so  long  as  the  debt 
exists;  and,  as  a  rule,  that  is  so;  but  the 
language  thus  used  is  to  be  construed  in 
view  of  the  facts  then  under  consideration." 

But  see  Bowmar  v.  Peine,  64  Miss.  99,  8 
So.  166,  supra,  and  New  York  L.  Ins.  &  T. 
Co.  V.  Covert,  and  the  immediately  follow- 
ing cases,  infra. 

In  Kerndt  v.  Porter  field,  56  Iowa,  412, 
9  N.  W.  322,  it  was  held  that  a  note  and 
mortgage  which  have  become  barred  by  the 
statute  of  limitations  may  be  revived  by  an 
admission  of  indebtedness  by  the  mortgagor, 
and  secure  priority  over  a  subsequent  mort- 
gage taken  before  the  first  mortgage  became 
barred,  although  not  foreclosed  until  it  was 
revived.  It  waa  said  in  this  case:  "It  may 
be,  but  the  point  we  do  not  decide,  that  one 
acquiring  an  interest  in  mortgaged  property 
after  foreclosure  of  the  mortgage  is  barred 
by  the  statute,  and  before  a  new  promise  is 
made,  would  hold  by  a  right  superior  to  the 
28  L.R.A.(N.S.) 


mortgagee  after  his  debt  is  revived  by  a  new 
promise.  But  the  case  is  different  where  one 
acquires  such  an  interest  before  the  action 
upon  the  mortgage  is  barred  and  after  the 
period  of  limitation  has  run,  the  debt  is  re- 
vived by  a  new  promise.  In  such  a  case  the 
debt  was  enforceable  when  tbe  interest  of  the 
adverse  claimant  was  acquired  with  full 
notice  of  the  mortgage  lien.  W^hen  his  inter- 
est was  acquired,  he  took  it  subject  to  the 
mortgage,  with  the  knowledge  that  the  debt 
could  be  revived  by  a  new  promise,  and  the 
mortgage  lien  would  stand  as  long  as  the 
debt  existed.  When  the  mortgage  is  fore- 
closed under  a  new  promise  removing  the  bar 
of  the  statute,  he  is  in  no  different  condition 
than  he  was  in  when  he  acquired  his  inter- 
est. If  he  was  satisfied  to  acquire  his  in- 
terest while  it  was  subject  to  the  mortgage, 
he  ought  to  be  content  to  hold  it  in  that  con- 
dition. He  can  urge  no  equity  which  will 
relieve  his  property  from  the  lien  of  the 
mortgage."  The  court,  in  distinguishing 
Day  v.  Baldwin,  34  Iowa,  380,  supra,  con- 
tinued: "In  that  case  the  mortgagee  [the 
maker  of  the  notes],  by  his  admissions  in 
his  answer  to  the  action  to  foreclose,  re- 
moved the  bar  of  the  statute.  This  we  held 
he  could  not  do  so  as  to  affect  the  interest 
of  his  codefendant,  for  the  reason  that  he 
had  no  interest  in  the  property,  and  was  not 
a  necessary  party  to  the  action,  and  by  his 
pleadings  did  not  show  that  he  was  even  a 
proper  party.  It  further  appears  that  the 
admissions  in  the  pleadings  which  removed 
the  bar  of  the  statute  were  made  after  the 
adverse  title  had  been  fully  perfected  and 
vested  in  the  claimant.  In  the  case  before 
us  it  is  not  disputed  that  the  mortgagees 
were  authorized  to  make  the  written  ad- 
mission of  the  debt,  and  it  is  shown  that 
Howard's  title  under  which  he  claims  waa 
perfected  after  the  admissions  were  made. 
The  equities  which,  in  that  case,  we  held 
would  not  permit  the  removal  of  the  bar  of 
the  statute,  are  not  found  in  the  record  be- 
fore us.'* 

However,  the  rule  that,  after  conveyance 
or  attachment  of  the  lien,  the  mortgagor 
cannot,  by  part  payment,  a  new  promise,  or 
acknowledgment  of  the  debt,  revive  the  debi 
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prineipal  or  interest.'*  Section  25  reads: 
'^Whenever  any  payment  of  principal  or 
interest  has  been  or  shall  be  made  upon 
any  existing  contract,  whether  it  be  bill  of 
exchange,  promissory  note,  bond,  or  other 
eTidence  of  indebtedness,  if  such  payment 
be  made  after  the  same  shall  have  become 
due,  the  limitation  shall  commence  from  the 
time  the  last  payment  was  made."  With 
the  foregoing  provisions  of  the  statute  in 
▼iew,  we  will  not  proceed  to  examine  the 
question,  which,  for  the  first  time,  comes 
before  this  court  for  decision.  It  is  of  far- 
reaching  importance,  and  there  is  much  di- 
versity of  opinion  found  in  the  decisions  of 
various  courts  in  regard  to  it,  and  before 
discussing  them,  perhaps  it  is  well  to  con- 
sider the  question  upon  principle.    Primari- 


ly a  contract  of  this  kind  is^an  agreement 
to  repay  a  sum  of  money  borrowed.  The 
note  did  not  constitute  the  debt;  neither  did 
the  mortgage.  The  first  was  evidence  of 
the  debt,  and  the  second — in  addition  to 
being  evidence  of  its  existence — furnished  a 
security  for  its  payment.  As  a  legal  col- 
loquialism, we  speak  of  owing  a  sum  of 
money  on  a  note  or  a  mortgage.  But  what 
in  fact  is  meant  by  this  phrase  is  that  we 
owe  a  debt  evidenced  by  a  note  or  secured 
by  a  mortgage.  Hence,  when  money  is 
borrowed  and  a  note  and  mortgage  given  as 
security  for  its  repayment,  or  as  evidence 
of  the  terms  and  duration  of  the  contract, 
for  many  purposes  the  note  and  mortgage 
constitute  but  one  contract, — ^a  contract  to 
repay  money.    It  is  true  that  there  may  be 


as  a^inst  the  grantee  or  lienor,  has  also 
been  applied  in  cases  where,  from  the  facts, 
it  appeared  that  the  attempted  revival  was 
made  before  the  debt  was  barred. 

Such  cases  are  Kendall  v.  Clarke,  90  Ky. 
178,  13  S.  W.  583  (set  out  in  the  Kaiser 
Ca«*e);  Benedict  v.  Griffith,  92  Ark.  195, 
122  S.  W.  479 ;  Hanna  v.  Kasson,  26  Wash. 
568.  67  Pac.  271;  Raymond  v.  Bales,  26 
Wash.  493,  67  Pac.  269. 

In  Zoll  V.  Carnahan,  83  Mo.  35,  there  is 
al.<?o  language  to  the  effect  that  a  mortgagor, 
after  he  has  parted  with  his  interest,  can- 
not, by  part  payment  or  promise  to  pay,  stop 
the  running  of  the  statute  of  limitations  in 
favor  of  his  grantee.  But  see  the  review  of 
this  case  in  Kaiser  v.  Idlemait. 

In  Tate  v.  Hawkins,  81  Ky.  677,  50  Am. 
Rep.  18],  it  was  held  that  while  partial  pay- 
ments made  by  the  original  vendee  on  a  note 
for  the  purchase  money,  one  within  fifteen 
years  and  the  other  after  the  lapse  of  that 
period,  would  have  the  effect  as  to  him  to 
suspend  the  operation  of  the  statute  of  limi- 
tations, the  rule  could  not  be  applied  to  the 
prejudice  of  one  whose  immediate  grantor, 
it  appears  from  the  facts  in  the  case,  had 
■ecured  the  property  from  the  original  ven- 
dee long  before  the  partial  payments  were 
made,  and  who  himself,  as  also  appears  from 
the  facts,  acquired  the  property  before  the 
debt  was  barred,  and  thus  before  the  last 
partial  payment,  although  in  fact  after  the 
first-named  partial  payment.  The  court  in 
this  ease  said:  "If  appellee  Milner  is  now 
to  be  deprived  of  the  safeguard  provided  by 
law,  and  upon  the  faith  of  which  he  pur- 
chased and  paid  for  the  land,  it  is  to  be 
done  by  an  obstruction  to  the  running  of  the 
statute,  and  a  recognition  of  the  cause  of 
action  after  it  had  by  law  ceased  to  exist, 
made  by  Hawkins  without  his  consent  or  no- 
tice to  him.  This  court  has,  in  the  two  cas- 
es referred  to,  held  that  Hawkins  could,  by 
bis  own  act,  elongate  the  statute,  and  con- 
tinue bis  liability  upon  the  note  beyond  fif- 
teen years  from' the  time  it  fell  due;  but 
it  was  not,  nor  ought  to  be,  determined  that 
Milncr  should  thereby  suffer.  The  lien  is 
t  charge  upon  the  land  which  it  is  not  the 
policy  of  the  law,  nor  in  accordance  with  the ' 
28L;RJL(N.S.)  . 


analogy  of  the  law,  should  exist  longer  than 
the  statutory  existence  of  the  note;  and  if 
reasons  were  necessary  to  justify  this  salu- 
tary and  necessary  principle,  they  are  af- 
forded by  the  circumstances  of  this  case. 
Appellant  is  shown  to  have  known  of  the 
purchase  by  Basket,  and  of  the  sale  by  him 
to  Milner,  and  from  his  relation  to  Hawkins, 
being  a  brother-in-law,  must  have  known 
that  Hawkins  was  paid  in  full  for  the  land, 
yet  he  continued  to  indulge  him  for  more 
than  fifteen  years  and  until  he  became  in- 
solvent, and  then  attempted  to  subject  the 
land  to  the  payment  of  his  debt.  The  con- 
sideration tor  this  indulgence,  whether 
friendship  for  Hawkins  or  his  agreement  to 
pay  usurious  interest,  did  not  benefit  Milner. 
In  our  opinion  the  statute  should  not  be 
thus  perverted  in  letter  and  spirit  for  the 
benefit  of  a  creditor  guilty  of  such  laches.*' 

Although  the  above  cases  for  their  decision 
relied  solely  upon  the  fact  that  the  part  pay- 
ment or  new  promise  was  made  after  con- 
veyance or  attachment  of  the  lien,  and  took 
no  note  of  the  fact  that,  at  the  time  of  part 
payment  or  new  promise,  the  statute  of  lim- 
itations had  not  yet  run  against  the  debt, 
the  facts  make  them  in  all  respects  similar 
to  the  Kaiseb  Case,  and  they  are  therefore 
clearlv  in  conflict  with  that  case. 

Opposed  to  the  above  cases,  and  thus  in 
line  with  the  Kaiseb  Case,  are  such  as  New 
York  L.  Ins.  &  T.  Co.  v.  Covert,  3  Abb.  A  pp. 
Dec.  350,  reversing  29  Barb.  435,  where  it 
was  held  that  payments  upon  a  bond  and 
mortgage  by  the  mortgagor,  which,  from  tlie 
facts,  it  appeared  were  made  within  the 
statutory  period,  will  rebut  the  presumption 
of  payment  arising  from  the  lapse  of  time, 
even  as  against  a  purchaser  from  such 
mortgagor. 

It  appeared  in  this  case  that  the  mortga- 
gor, long  before  he  made  the  payments,  had 
conveved  the  land  in  fee.  As  a  reason  for 
its  decision,  the  court  said:  "These  defend- 
ants purchased  the  premises  pledged  for  the 
payment  of  that  debt  with  full  knowledge 
of  its  existence,  and  we  are  authorized  to  as- 
sume that  either  the  amount  due  at  the  time 
of  their  purchase  was  deducted  from  their 
purchase  money,  or,   in   lieu   thereof,   they 
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two  remedies  .open  to  the  creditor  for  the 
recovery  of  his  money,  but  both  arise  out 
of  the  breach  of  one  duty,  which  the  law 
imposes  upon  the  debtor;  namely,  to  pay 
his  debt  according  to  the  terms  of  his  agree- 
ment. The  law  has  wisely  provided,  in  ef- 
fect, that  a  promissory  note  upon  which 
no  payments  have  been  made  for  a  period 
of  six  years  shall  cease  to  be  valid  as  evi- 
dence of  a  debt,  by  providing  that,  after 
such  lapse  of  time,  it  may  not  be  declared 
upon  as  a  substantive  cause  of  action.  The 
right  is  not  extinguished,  but  the  remedy — 
the  efficient  means  of  enforcing  the  right — 
is  taken  away.  But  if  a  mortgage  has  been 
given  to  secure  the  payment  of  the  same 
debt,  being  a  higher  and  more  formally 
executed  evidence  of  it,  the  law,  notwith- 
standing it  has  taken  away  the  remedy 
upon  the  note,  has  provided  that  the  mort- 
gage shall  be  evidence  of  the  original  obli- 
gation for  a  longer  period;  that  is,  ten 
years.  The  note  being  by  the  law  linerchant 
readily  transferable  by  indorsement  and  de- 


livery, the  courts,  to  facilitate  the  transac- 
tion of  business,  have  held  that,  for  certain 
purposes,  the  mortgage  is  an  incident  of  the 
note,  and  passes  with  it;  but  it  is  no  less 
true  that  both  the  note  and  mortgage  are 
incidents  of  the  original  debt,  and,  taken 
together,  they  constitute  the  evidence  pro- 
vided by  law  to  prove  and  render  certaiii 
performance  of  the  original  contract  of  bor- 
rowing, and  from  the  terms  of  a  note  and 
contemporaneous  mortgage  we  get  the  com- 
plete contract  between  the  parties.  A  par- 
tial payment  upon  a  contract  for  the  pay- 
ment of  money  has  always  been  held  to 
toll  the  statute  of  limitations.  In  some  ju- 
risdictions this  is  held  to  be  upon  the 
theory  that  a  new  promise  is  thereby  im- 
plied, and  that  a  new  period  of  limita- 
tions begins  from  the  date  of  such  promise; 
but  in  this  state  it  is  held  that  such  result 
does  not  ensue  by  reason  of  a  new  promise, 
but  that  such  part  payment  operates  to  con- 
tinue and  keep  in  force  the  original  prom- 


elected  to  rely  upon  the  personal  covenant  of 
their  grantors  to  save  them  harmless  there- 
from." 

And  see  Kendall  v.  Tracy,  Hathaway,  & 
Hathaway,  04  Vt.  522,  24  Atl.  Ill 8;  and 
Barrett  v.  Prentiss,  57  Vt.  297,  sufficiently 
set  out  in  the  Kaiser  Case. 

So,  in  Mack  v.  Anderson,  165  N.  Y.  529, 
59  N.  E.  289,  in  which  the  question  was 
raised  whether  payments  made  by  grantees 
of  a  mortgagor,  who  have  assumed  the  debt, 
will  arrest  the  operation  of  the  statute  of 
limitations  in  favor  of  the  grantee  of  an- 
other parcel,  obiter  statements  were  made  to 
the  effect  that  the  mortgagor  himself  could 
have  kept  alive  the  bond  and  mortgage  by 
making  payments  thereon  within  the  twenty 
years,  even  after  he  had  conveyed  the  prem- 
ises. The  court  remarked  that  such  pay- 
ment would  have  bound  the  grantees,  not  up- 
on the  theory  that  the  mortgagor  was  their 
agent,  but  because  the  latter  would  have 
been  simply  paying  his  own  debt  with  which 
the  land  of  the  former  was  burdened. 

In  Stein  v.  Kaun,  244  111.  32,  91  N.  E.  77, 
it  was  held  that  payment  of  interest 
on  a  note  secured  by  a  mortgage  after 
the  note  was  due,  but,  as  the  facts 
showed,  before  it  was  barred,  arrest- 
ed the  running  of  the  statute  of  limi- 
tations as  well  as  to  persons  who,  subsequent 
to  the  giving  of  the  note,  had  secured  an 
estate  in  remainder  in  the  property,  as  to 
the  person  himself  who  paid  the  interest. 
The  court  said  that  any  act  of  the  mortga- 
gor which  arrests  the  running  of  the  statute 
is  equally  binding  upon  his  jgrantee  with 
actual  or  constructive  notice  of  the  mort- 
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It  should  be  noted  here  that,  although  it 
clearly  appears  in  the  immediately  above 
cases  that  the  part  payment  or  new  promise 
was  made  before  the  debt  was  barr^,  it  is 
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difficult  to  say  how  much  that  fact  affected 
the  court  in  its  decision,  and  it  is  probably 
safe  to  say  that  there  is  nothing  m  these 
cases  from  which  it  might  be  intimated  that 
the  result  would  have  been  different  had  the 
attempted  revival  been  made  after  the  debt 
was  barred. 

Aside  from  the  Kaiser  Case  it  does,  how- 
ever, appear  in  a  couple  of  cases  that  the 
court  had  in  mind  the  fact  that  part  pay- 
ment was  made  before  the  debt  was  barred. 

Thus,  in  McLaughlin  v.  Senne,  78  Neb. 
631,  111  N.  W.  377,  where  it  was  held  that 
a  payment  by  the  owner  of  the  equity  of  re- 
demption on  a  mortgage  debt  oefore  the 
statute  has  run  is  binding  on  the  property, 
and  tolls  the  statute  of  limitations  as 
against  a  subsequent  mortgagee  with  notice 
of  the  prior  mortgage,  the  court  took  oc- 
casion to  say:  "Whether  a  payment  on  a 
mortgage  debt  after  its  enforcement  in  rem 
has  become  barred  would  revive  it  as  against 
a  subsequent  mortgage  in  existence  at  any 
time  ofter  the  statute  had  run  and  before 
such  payment  was  made  is  a  question  not 
necessarily  involved  in  this  case,  and  not 
decided." 

In  Hastie  v.  Burrage,  69  Kan.  560,  77  Pac 
268,  where  it  was  contended  that  payment 
on  the  part  of  the  mortgagor  would  not  toll 
the  statute  of  limitations  as  against  his  son, 
the  holder  of  the  legal  title,  the  court  said 
that  this  question  had  been  settled  against 
this  contention  by  the  case  of  Jackson  v. 
Longwell,  63  Kan.  93,  64  Pac.  991.  In  the 
Jaci^on  Case  it  was  held  that  part  payments 
made  bv  the  husband  on  a  note  executed 
jointly  by  him  and  his  wife,  and  secured  by 
a  mortgage  on  real  estate  belonging  to  the 
wife,  would  have  the  effect  of  tolling  the 
statute  of  limitations,  so  as  to  make  the 
land  subject  to  foreclosure,  although  the 
note  had  become  barred  as  to  the  wile,  and 
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ise.    Dundee  Invest.  Co.  y.  Homer,  30  Or. 
558,  48  Pac  175. 

Applying  these  rules  to  the  case  at  har, 
it  would  seem  that  a  payment  by  the  debt- 
or upon  the  note  and  mortgage, — i.  e.,  up- 
on the  mortgage  debt, — as  alleged  here,  or 
a  payment  upon  either,  would  serve  to  toll 
the  statute  as  to  both.  Indeed,  there  would 
be  no  room  for  contention  to  the  contrary 
had  Idleman,  the  original  mortgagor,  re- 
tained the  legal  title  to  the  mortgaged 
premises,  unless,  as  contended  by  defend- 
ants, the  provisions  of  §  25  do  not  embrace 
mortgage  debts.  It  is  contended  that  the 
words,  **bill  of  exchange,  promissory  note, 
bond,  or  other  evidence  of  indebtedness,"  do 
not,  under  the  rule  of  ejusdem  generis,  in- 
dnde  mortgages,  but  are  limited  to  instru- 
ments not  under  seal,  and  of  like  character 
to  those  specified.  The  rule  is  stated  by  a 
leading  author  as  follows:  "When  general 
words  follow  an  enumeration  of  particular 
things,  such  words  must  be  held  to  include 
only  such  things  or  objects  as  are  of  the 


same  kind  as  those  specifically  enumer- 
ated." 2  Lewis's  Sutherland,  Stat.  Gonstr. 
2d  ed.  §  422.  "The  doctrine  of  ejusdem 
generis  is  but  a  rule  of  construction  to  aid 
in  ascertaining  the  meaning  of  the  legis- 
lature, and  does  not  warrant  a  court  in 
confining  the  operation  of  a  statute  within 
narrower  limits  than  intended  by  the  law- 
makers. The  general  object  of  an  act  some- 
times requires  that  the  final  term  shall  not 
be  restricted  in  mttaning  by  its  more  spe- 
cific predecessors."  Willis  v.  Mabon  (Willis 
V.  St.  Paul  Sanitati<in  Co.)  48  Minn.  140,  16 
L.R.A.  281,  31  Am.  St.  Rep.  626,  50  N.  W. 
1110. 

In  the  section  now  under  consideration 
the  first  language  used  is  "payment  .  .  . 
upon  an  existing  contract,  whether  it  be 
bill  of  exchange,  promissory  note,  bond,  or 
other  evidence  of  indebtedness."  Here  the 
general  words  precede  the  special  enumera- 
tion, and  certainly  the  words  "any  exist- 
ing contract"  are  sufficiently  broad  to  char- 
acterize  the    whole    section.     Moreover,   a 


she  was  no  longer  personally  liable.  The 
court  in  the  latter  case  took  occasion  to  say : 
"Plaintiff  in  error  cites  in  support  of  his 
contention  the  case  of  Schmucker  v.  Sibert, 
18  Kan.  104,  26  Am.  Rep.  765,  where  it  was 
held  that,  when  a  note  is  barred,  tne  mort- 
gage securing  the  same  is  also  barred.  We 
most  cordially  indorse  the  doctrine  laid 
down  in  that  case.  The  trouble  with  its 
application  to  the  ease  at  bar  rests  in  the 
fact  that  here  the  note  is  not  barred,  and 
that  here  the  debt  for  which  the  mortgage 
was  given  has  not  been  discharged." 

In  a  few  cases  it  seems  to  have  been 
intimated  that  there  is  a  distinction  between 
those  cases  where  the  mortgagor  parted  with 
all  interest  in  the  property,  and  where  he 
still  retained  the  equity  of  redemption  or 
any  part  of  it. 

A  ease  of  this  nature  is  Du  Bois  v.  First 
Nat  Bank,  43  Ck>]o.  400,  96  Pac.  169,  where, 
after  referring  to  those  cases  in  which  the 
mortgagor  had  parted  with  all  interest  in 
the  property  before  the  time  of  payment,  and 
stating  that  the  majority  of  them  hold  that 
in  such  ease  the  mortgagor  cannot  prolong 
the  time  of  the  payment  of  his  mortgage, 
the  court  said :  "But  the  decided  weight  of 
aathority  is  that,  when  a  purchaser  with 
actual  notice  of  the  mortgage,  or  constructive 
notice  by  means  of  registry, — which  is  the 
ease  here, — acquires  an  interest  in  mort- 
ga^  property,  he  succeeds  to  the  estate  and 
oeenpies  the  position  of  his  grantor.  He 
takes  subject  to  the  encumbrance;  and  so 
long  as  the  mortgagor  retains  the  equity  of 
redemption,  or  any  part  of  it,  his  acknowl- 
edgment of  the  existence  of  the  debt  binds 
the  subsequent  purchaser." . 

In  Raymond  v.  Bales,  26  Wash.  493,  67 
Pae.  269,  where  it  was  held  that  when  moft- 
gtged  premises  are  sold  under  execution 
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sale,  a  partial  payment  thereafter  by  the 
mortgagor  on  the  debt  will  not  stop  the 
running  of  the  statute  of  limitations  as 
against  the  purchaser  at  such  execution  sale, 
it  was  also  contended  that  the  payment  was 
made  within  a  year  from  the  date  of  the  ex- 
ecution sale,  and  that  therefore,  since  he 
still  had  the  right  to  redeem,  and  was  still 
the  owner  of  the  equity  of  redemption,  he 
had  such  an  interest  in  the  mortgaged  prem- 
ises as  authorized  him  to  stipulate  for  an 
extension  of  the  statute  of  limitations  as 
to  an  action  upon  the  mortgage.  The  court, 
however,  said :  "It  must  ha  held  here  that 
the  enciunbrance  of  appellant's  judgment 
lien,  and  the  levy  and  sale  thereunder,  vested 
appellant  with  such  intereste  in  the  land  as 
prevented  the  mortgagor  from  stipulating  an 
extension  of  the  statute  of  limitations  as  to 
the  right  of  action  to  foreclose  the  mort- 
gage against  appellant." 

Cases  in  which  the  question  was  raised,  as 
in  Mack  v.  Anderson,  supra,  whether  pay- 
ment by  one  grantee  of  a  portion  of  the  prem- 
ises will  toll  the  statute  of  limitetions  as  to 
other  grantees  of  the  mortgagor,  who  have 
secured  a  portion  of  the  premises,  are  not 
included  in  this  note. 

Those  cases  have  also  been  excluded  where 
it  was  sought  to  toll  the  stetute  of  limita- 
tions as  against  the  mortgagor  because  of  a 
payment  or  new  promise  by  the  grantee. 
'  For  cases  dealing  with  the  question  wheth- 
er absence  of  the  mortgagor  from  the  state 
will  toll  the  statute  of  limitations  in  fore- 
closure proceedings  against  his  grantee — see 
note  to  Boucofski  ▼.  Jacobsen,  26  L.R.A. 
(N.S.)  898. 

Effect  of  part  payment  on  mortgage  by 
one  cotenant  to  toll  statute  of  limitations  as 
to  others — see  note  to  Clute  v.  Clute,  27 
L.R.A.(N.S.)    146. 
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bond — ^by  its  very  definition — is  an  instru- 
ment under  seal,  a  specialty,  and  not  so 
different  from  a  mortgage,  in  the  formal- 
ities required  in  its  execution,  that  the  lat- 
ter is  unfit  to  be  associated  with  it  in  a 
statute.  A  mortgage  is  within  the  reason 
of  the  enactment.  It  may  be  given  in  con- 
nection with  a  promissory  note  or  bond,  or 
may  contain  the  complete  contract  within 
itself,  but  in  either  case  there  is  no  reason 
for  denying  a  payment  made  upon  such  a 
contract  the  same  efficacy  that  it  would 
have  if  made  upon  a  promissory  note  or 
bill  of  exchange.  A  mortgage  is  certainly 
an  "evidence  of  indebtedness,''  and  not  in- 
frequently the  only  evidence.  Chase  v. 
Ewing,  51  Barb.  597.  We  conclude,  there- 
fore, that  a  part  payment,  either  upon  the 
note  or  mortgage,  will  toll  the  statute  as  to 
the  mortgage.  In  this  conclusion  we  are 
supported  by  the  authority  of  decisions 
rendered  in  cases  arising  in  this  state. 
Sutherlin  v.  Roberts,  4  Or.  378;  Allen  v. 
0*Donald  (C.  C.)  28  Fed.  346;  Cross  v.  Al- 
len, 141  U.  S.  528,  35  L.  ed.  843,  12  Sup. 
Ct.  Rep.  67. 

The  next  and  most  difficult  question  is: 
Who  is  authorized  to  make  such  payment? 
On  principle  it  would  seem  clear  that  the 
person  w^ho  contracted  the  debt,  gave  the 
note,  and  executed  the  mortgage,  would  be 
the  only  one  to  whom  the  creditor  should 
be  required  to  look  for  fulfilment  of  his 
obligations.  Under  §  5359,  Bellinger  &  C. 
Anno.  Codes  &  Statutes,  conveyances  of 
real  property  not  recorded  within  five  days 
after  their  execution  are  void  as  to  subse- 
quent purchasers  in  good  faith  of  the  same 
property.  In  other  words,  the  recording  of 
a  mortgage  is  constructive  notice  to  sub- 
sequent purchasers,  but  there  constructive 
notice  ceases.  Having  recorded  his  mort- 
gage, the  mortgagee  is  not  compelled  to 
watch  the  records  to  see  whether  or  not  the 
mortgagor  has  sold  the  property,  but  has 
a  right  to  assume  that  he  still  owns  it,  and 
to  deal  with  him  as  such  owner.  And  even 
if  he  has  notice  of  a  transfer  of  the  legal 
title,  he  has  a  right  to  assume  that  the 
purchaser  has  informed  himself  of  the  con- 
dition of  the  title,  and  taken  it  subject  to 
encumbrances  that  are  shown  by  the  record 
to  have  a  valid  existence.  It  is  always  in 
the  power  of  a  purchaser,  before  paying  the 
purchase  money,  to  make  himself  secure 
against  an  existing  encumbrance,  and,  if  he 
fails  to  do  so,  he  ought  not  to  require  a 
mortgagee  to  be  more  diligent  to  protect 
him  than  he  has  been  to  protect  himself. 
The  weight  of  authority  seems  to  indicate 
that  a  payment  upon  the  mortgage  debt  by 
the  original  debtor,  before  the  statute  has 
run,  has  the  effect  to  arrest  its  operation. 
"A  purchaser  with  actual  notice  of  the 
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mortgage,  or  constructive  notice  by  means 
of  a  registry,  can  avail  himself  of  the  pre- 
sumption of  payment  from  lapse  of  time 
only  when  the  mortgagor  could  avail  him- 
self of  it  under  the  same  circumstances. 
The  grantee  succeeds  to  the  estate,  and  oc- 
cupies the  position  of  his  grantor;  .  .  . 
as,  for  instance,  the  purchaser  of  a  part  of 
the  mortgaged  premises  cannot  claim  a  pre- 
sumption of  payment  of  the  mortgage  from 
lapse  of  time,  when  this  presumption  is  re- 
pelled by  payments  of  interest  made  by  the 
mortgagor  within  twenty  years,  or  by  his 
admission  within  this  time  that  the  mort- 
gage was  then  subsisting."  2  Jones,  ^lortg. 
§  1202.  While  the  language  above  quoted 
was  used  by  the  author  in  reference  to 
mortgages  in  jurisdictions  where  no  statute 
of  limitations  existed,  but  where  a  lapse  of 
twenty  years  was  held  to  create  a  presump- 
tion of  payment,  we  see  no  essential  differ- 
ence in  principle,  between  such  a  condition 
and  that  existing  in  the  case  at  bar.  If 
part  payment  by  a  mortgagor,  after  he  has 
parted  with  his  title  or  equity  of  redemp- 
tion, can  rebut  the  presumption  of  payment 
arising  from  lapse  of  time,  to  the  preju- 
dice of  his  grantee,  it  would  seem  to  follow 
naturally  that  part  payment  by  a  mort- 
gagor similarly  situated  would  keep  the 
mortgage  alive  under  our  statute  of  limita- 
tions. 

The  case  of  Kendall  v.  Tracy,  Hathaway, 
&  Hathaway,  64  Vt.  522,  24  Atl.  1118,  is 
in  point  on  the  matter  at  bar.  In  1866  Ken- 
dall sold  a  farm  to  Tracy,  taking  his  prom- 
issory note  and  mortgage  on  the  farm  in 
payment.  In  1871  Tracy  sold  a  portion 
of  the  farm  to  the  Hathaways,  who  entered 
into  possession  and  made  extensive  im- 
provements. In  1889  Kendall  brought  suit 
to  foreclose  his  mortgage.  Tracy  had  made 
partial  payments  on  the  note  from  time 
to  time  to  keep  it  alive.  The  defendants 
Hathaway  pleaded  the  statute  of  limita- 
tions as  to  themselves.  The  court  said: 
"The  defendants  cannot  avail  themselves  of 
the  statute  of  limitations.  They  could  ac- 
quire by  their  deed  no  better  title  than 
Tracy  had,  which  title  he  held  subject  to 
the  petitioner's  mortgage,  and  that  mort- 
gage was  kept  from  the  operation  of  the 
statute  by  payments  made  by  Tracy  to  the 
petitioner."  In  Barrett  v.  Prentiss,  57  Vt. 
297,  the  court  says:  "Was  the  claim  barred 
by  lapse  of  time?  The  payment  was  made 
by  Prentiss,  the  maker  of  the  mortgage  and 
notes,  after  he  had  sold  and  quit  possession 
of  the  premises.  He  was  liable  upon  the 
notes  as  maker;  and  a  payment  made  by 
him,  we  hold,  would  rebut  the  presumption 
that  the  mortgage  debt  had  been  paid,  not 
only  as  to  him,  but  as  to  all  who  were 
grantees    under    him,    they    having    taken 
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cheir  Interest  with  constructive  notice  of 
the  mortgage."  In  Mack  v.  Anderson,  165 
N.  Y.  529,  59  N.  £.  289,  the  court,  speaking 
of  the  effect  of  a  payment  made  by  a  mort- 
gagor after  parting  with  his  title,  says: 
"^The  mortgagor  could,  of  course,  have  kept 
the  debt  alive  as  to  the  Andersons,  by  mak- 
ing payments  within  the  period  of  limita- 
tion, even  without  their  knowledge  or  con- 
sent. Such  payments  would  have  bound 
the  Andersons,  not  upon  the  theory  that 
the  mortgagor  was  their  agent,  but  because 
the  latter  was  simply  paying  his  own  debt, 
with  which  the  land  of  the  former  was 
burdened."  Nothing  could  be  more  appli- 
cable to  the  case  at  bar  than  the  language 
above  quoted.  Idleman,  the  mortgagor, 
could  have  kept  the  debt  alive  as  to  the 
Blacks  by  making  payments  within  the 
period  of  limitations,  even  without  their 
knowledge  or  consent.  See  also  Perry  v. 
Horack,  63  Kan.  88,  88  Am.  St.  Rep.  225, 
64  Pac.  990;  Jackson  v.  Longwell,  63  Kan. 
93,  64  Pac.  991;  Teegarden  v.  Burton,  62 
Xeb.  639,  87  N.  W.  337.  We  conclude, 
therefore,  that  payments  by  Idleman,  be- 
fore the  statute  had  barred  the  action  on 
the  note,  tolled  the  statute,  not  only  as 
to  him,  but  as  to  defendants  as  well. 

We  have  examined  the  authorities  sub- 
mitted by  defendants'  counsel,  and  fail  to 
discover  that   any  one  of  them  covers  the 
exact    point    in    issue.      Colonial    &    U.    S. 
Mortg.  Co.   V.    Xorthwest   Thresher   Co.   14 
X.  D.  147,  70  L.R.A.  814,  116  Am.  St.  Rep. 
642,  103  N.  W.  915,  '8  A.  &  E.  Ann.  Cas. 
1160,  merely  holds  that  the  absence  of  the 
original  mortgagor  from  the  state  does  not 
toll  the   statute   of   limitations   as    to    his 
subsequent    grantee.     Although   the   course 
of  reasoning   by    which    the    learned   court 
arrived    at    this    conclusion    is    somewhat 
unique,  the  conclusion  itself  is  sound  and 
fully  in   accord    with   the    holding  in    this 
state.    Anderson  v.  Baxter,  4  Or.  105.    The 
ca^  of  Lord  v.  Morris,  18  Cal.  482,  is  not 
in  point.    In  that  case  the  mortgagors,  aft- 
er sale  of  the  property,  and  after  the  stat- 
ute had  run,  attempted  to  renew  the  note 
And  debt;  and  it  was  held  that  they  could 
make  no  new  promise  to  the  prejudice  of 
their   grantee.      Some    dicta   used    by    the 
court    in  its    opinion    would    seem  to    be 
favorable  to  defendants'  contention,  but  it 
must  be  taken  to  refer  to  the  facts  before 
the  court,  and  be  construed  with  those  facts 
in  view.     In  the  case  of  Day  v.  Baldwin, 
34  Iowa,  380,  Baldwin,  the  original  mort- 
gagor, attempted    to   revive   the   mortgage 
debt  aa  against  his  grantee  after  the  right 
of  action  had   become  barred,  and  it  was 
held  that  such  recognition  of  the  mortgage 
vould  not  bind  the  grantee.     The  case  of 
Cook   V.    Prindle,    97    Iowa,   464,    59    Am. 
2S  t.ILA(N.S.)  12 


St     Rep.    424,    66    N.     W.    781,    was    a 
similar    case,    and    the     decision    followed 
the     rule     announced     in     Day     v.    Bald- 
win,  supra.    In  Zoll  v.   Carnahan,   83   Mo. 
35,  it  was  contended  that  the  absence  of  the 
vendee,  against  whose  property  a  vendor's 
lien  existed,  tolled  the   statutes  as  to  his 
subsequent  grantee,  and  the  court  held  ad- 
versely to  this  contention.     What  was  said 
in  the  opinion  in  regard  to  the  effect  of  a 
part  payment  by  a  mortgagor,  under  such 
circumstances,  was  not  predicated  upon  any 
fact   appearing   in    the    case,    and   is    pure 
dictum.     The  case  of  Kendall  y.  Clarke,  90 
Ky.  178,  13  S.  W.  583,  arose  upon  an  at- 
tempt to  enforce  a  vendor's  lien  against  a 
grantee  of  an  original  vendee.     The  court 
held  squarely  in  that  case  that  a  payment 
by  the  vendee  would  not  keep  the  lien  alive 
against    his    grantee.     The    disfavor    with 
which  courts  view  vendor's  liens  may  have 
accounted  for  this  decision,  though  it  does 
not  so  appear,  and  we  concede  this  case  to 
be  fairly  in  point,  as  sustaining  defendants' 
contention,  but  in  view  of  the   weight  of 
authorities  to  the  contrary,  as  well  as  what 
we  deem,  upon  reason,  to  be  the  safe  and 
salutary  rule,  we  decline  to  adopt  the  rea- 
soning  of   the    case   cited.     In   Old   Alms* 
House   Farm   v.   Smith,   52  Conn.   434,   the 
maker  of   a   note   and   mortgage   conveyed 
his  equity  of  redemption  to  a  third  party, 
who,  from  time  to  time,  for  fifteen  years 
following,    paid    interest   on    t'le   note.      It 
was  held  that  this  did  not  toll  the  statute 
as  to  the  original  mortgagor.     The  reason 
given  is  that  the  party  making  the  pay- 
ments was  not  liable  on  the  note,  and  th}tt 
he  was  not  in  such  privity  with  his  granti^r 
as  to  be  his  agent  for  the  purpose  of  mak- 
ing a  new  promise.     It  will  be  seen   that 
this  decision  proceeds  upon  the  theory  that 
a  part  payment  constitutes  a  new  promise, 
and   must   therefore   be   made   by   a  joint 
debtor  or  someone  having  actual  or  implied 
authority    to   bind    the   original    maker, — a 
doctrine  expressly  repudiated  in  this  state 
in  Dundee  Invest  Co.  v.  Horner,  supra.  The 
case  of  Schmucker  v.  Sibert,  18  Kan.  104, 
26  Am.  Rep.  765,  is  another  case  in  which 
an  attempt  was  made  to  revive  a  debt  al- 
ready barred  by  the  statute,  and  is  not  in 
point  here. 

Without  pursuing  the  subfect  further,  it 
is  sufficient  to  say  that,  outside  of  the  case 
of  Kendall  v.  Clarke,  supra,  which  we  deem 
unsound,  and  Old  Alms-House  Farm  v. 
Smith,  supra,  which  is  based  upon  a  con- 
struction of  the  statute  of  limitations  dif- 
ferent from  that  which  prevails  in  this  ju- 
risdiction, the  other  cases  cited  resolve 
themselves  into  two  classes:  (1)  Those  in 
which  it  is  held  that  absence  from  the 
state  will  not  toll  the  statute  as  to  a  gran-< 
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tee  of  the  mo'-tgagor;  (2)  those  in  which 
it  is  lield  tliat  a  payment  by  the  mortgagor, 
after  the  statute  has  run,  will  not  revive 
the  debt  as  against  his  grantee.  The  dis- 
tinction between  these  cases  and  the  one  at 
bar  is  this:  (1)  In  this*  state  a  part  pay- 
ment continues  and  keeps  alive  the  original 
promise,  while  the  absence  of  the  primary 
debtor  from  the  state  has  no  such  effect. 
(2)  The  revival  of  a  debt  after  it  has  once 
been  barred  is  in  the  nature  of  a  new  prom- 
ise or  contract,  not  a  continuation  of  the 
old;  and  a  mortgagor  has  no  authority  to 
make  such  new  promise  to  the  prejudice  of 
his  gi'antee. 

It  follows  from  the  conclusions  here  ar- 
rived at  that  the  decree  of  the  court  below 
should  be  reversed,  and  the  demurrer  over- 
ruled, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 


WISCONSIN  SUPREME  COURT. 

AUGUSTA  MILLER,  Respt., 

V. 

SOVEREIGN      CAMP      WOODMEN      OF 
THE  WORLD,  Appt, 

(140  Wis.  505,  122  N.  W.  1126.V 

Death    ^    presumption    —    abseuce    — 
search. 

1.  Proof  of  diligent  search  and  inquiry 
is  not  required  to  establish  the  presumption 
of  death  when  a  person  has  absented  him- 
self from  his  home  or  place  of  residence  lor 
seven  years, 

Doniloll  —  parent's  home. 

2.  The  home  of  his  widowed  mother  will 
be  presumed  to  be  that  of  an  unmarried 
son  wlio,  u»>on  reaching  majority,  goes  away 
to  work,  but  makes  such  home  his  head- 
quartei:8,    in    the    absence    of    anything    to 


show  an  intention  to  change  it  to  another 
place. 

Insurance  —  proofs    of    deatli  —  waiver. 

3.  A  r<iquirenient  of  a  mutual  benetit  so- 
ciety that  suit  cannot  be  brought  until  a 
certain  time  after  proofs  of  death  are  fur- 
nished is  waived  by  refusal  of  the  proper 
officer  to  furnish  blanks  for  such  proof,  be- 
cause tiie  notice  given  him  was  of  absence 
for  more  than  seven  years,  rather  than  of 
death. 

(October  26,  1909.) 

APPEAL  by  defendant  from  a*  judgment 
of  the  Circuit  Court  for  Green  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
benefit  certificate.     Affirmed. 

Statement  by  Barnes,  J.: 

The  plaintiff,  as  the  beneficiary  in  a  nene- 
fit  certificate  issued  to  her  son  Otto  Miller, 
brings  this  action  to  recover  $1,000.  To  es- 
tablish the  death  of  the  insured,  evidence 
was  offered  tending  to  show  that  at  the 
time  the  action  was  begim  he  had  been 
absent  from  his  home  and  unheard  of  for 
seven  years.  No  evidp  ee  was  offered  by 
the  defendant.  The  court  directed  a  verdict 
in  favor  of  plaintiff,  and  such  ruling  is  as- 
signed as  error.  Otto  Miller  was  last  heard 
from  in  1899.  He  was  then  twenty -three 
years  ot  age  and  unmarried.  He  was  a  mu- 
sician and  a  barber,  and  had  pursued  both 
callings  for  a  livelihood,  and  had  been  away 
from  home  on  and  off  for  several  years  prior 
to  his  diRappearance.  It  appears  that  he 
was  devoted  to  his  mother,  writing  to  her 
frequently  when  he  was  away,  and  return- 
ing to  her  home  at  irref^ular  intervals. 
The  testimony  fairly  shows  that,  in  so  far 
as  the  alleged  decedent  had  any  home,  it 
was  with  his  mother.     In  1899  he  was  en- 


Sote,  —  Necessity  of  inqub'u  to  raise 
presumption  of  death  fvonv  seven 
years*  absence. 

Ab  HpoTared  in  the  note  upon  tliis  ques- 
tion aj)pendpd  to  Modern  Woodmen  v.  Ger- 
dom,  2  L.R.A.(N.S.)  809,  the  weight  of 
modern  authority  supports  the  rule  that 
diligent  inquiry  for  a  missing  person  is 
necessary  to  rais6  a  presumption  of  his  | 
death  from  seven  years*  absence. 

Tims,  in  Poapy  v.  Hanson,  10  App.  D.  C. 
400,  it  was  held  that  to  raise  such  presump- 
tion there  must  be  some  proof  of  inquiry 
made  of  tljc  persons  and  at  the  places  where 
news  of  the  absent  person,  if  living,  would 
most  probably  be  had. 

And  in  Hansen  v.  Owens,  132  Ga,  618, 
04  S.  E.  800,  it  was  held  that  it  must  be 
shown  that  there  was  an  unsuccessful  ef- 
fort to  find  the  ahfient  person  by  search  and 
diligent  inquiry  at  his  last  known  place  of 
28  L.RA.(N.S.) 


residence,   and  among  his  relations   or   ac- 
quaintances, if  any. 

And  in  Policemen's  Benev.  As«»o.  ▼,  Rvce, 
213  111.  9,  104  Am.  St.  Rep.  190,  72  X.'  K. 
764,  affirming  115  111.  App.  95,  and  Modern 
Woodmen  v.  Graber,  128  111.  App.  685,  the 
rule  enunciated  in  Hitz  v.  Allgren,  170  111. 
60,  48  N.  l\  1068,  was  followetl,  that  there 
must  be  dilip^ent  inquiry  at  the  absentee*a 
last  place  of  residence,  and  among  his  rela- 
tives and  any  others  who  would  probably 
have  heard  from  him  if  living. 

And  in  Renard  v.  Bennett,  76  Kan.  848.  93 
Pac.  261,  14  A.  &  E.  Ann.  Cas.  240,  the 
following  language  from  Modern  Woodmen 
V.  Gerdom,  72  Kan.  391,  2  L.R.A.(N.S.) 
809,  82  Pac.  1100,  7  A.  &  E.  Ann.  Cas.  570, 
was  quoted  with  approval:  "In  order  that 
the  presumption  of  life  may  be  overcome 
by  the  presumption  of  death  there  must  be 
evidence,  not  merely  of  absence  from  home 
or  place  of  residence  for  the  period  of  seven 


1909. 


MILLER  V.  SOVEREIGN  CAMP. 


179 


gaged  to  be  married  to  a  young  lady  at 
Monroe,  where  his  mother  resided.  In  July, 
1899,  the  plaintiff  and  Otto  went  to  Salina, 
Colorado,  where  Mrs.  Miller  visited  some 
relatives  until  the  following  July.  It  is 
not  entirely  clear  whether  she  went  to  Colo- 
rado with  the  purpose  of  making  it  her 
permanent  home,  but  the  inference  from  the 
testimony  is  strong  that  she  did  not.  Otto 
did  not  reniain  at  Salina  long,  but  spent 
most  of  his  time  in  Denver  and  Boulder  un- 
til December,  1899,  at  which  time  he  wfote 
his  mother  from  Denver.  Nothing  further 
had  heen-  heard  from  him  up  to  the  time 
of  the  trial.  Some  rumors  reached  plaintiff 
as  to  his  whereabouts,  and  numerous  let- 
ters were  written  to  parties  who  it  was 
thought  might  be  likely  to  know  of  him  if 
he  were  alive.  The  plaintiff  continued  to 
make  the  required  payments  on  the  benefit 
eertificate  for  the  seven  years  after  the 
disappearance  of  her  son. 

Mr.  Arthur  H.  Burnett,  with  Messrs. 
Jeffrls,    Mouat, .  Smith,    &    Avery,    for 

appellant: 

The  absence  of  a  person  for  seven  years 
from  his  usual  place  of  abode  or  residence, 
and  from  whom  no  intelligence  has  been 
received,  raises  the  presumption  of  death 
only  where  there  has  been  diligent  inquiry 
at  the  person's  last  place  of  abode,  and 
amon^  those  who  would  probably  hear  from 
him  if  living. 

Stinchfield  v.  Emerson,  52  Me.  •  465,  83 
Am.  Dec.  524 ;  Hitz  v.  Ahlgren,  170  111.  60, 
48  N.  E.  1068;  Litchfield  v.  Keagy,  78  111. 
App.  398;  Cumberland  v.  Graves,  9  Barb. 
608;  Garwood  v.  Hastings,  38  Cal.  229; 
Modem  Woodmen  v.  Gerdom,  72  Kan.  391, 
2  L.RA.(N.S.)  809,  82  Pac.  1100,  7  A.  &  E. 
Ann.  Caa.  570,  on  second  appeal,  77  Kan. 
401,  94  Pac.  788;   Watson  v.  England,  14 


Sim.  28;  Dowley  v.  Winfield,  14  Sim.  277; 
Smith  V.  Smith,   49   Ala.   156. 

Where  a  person  changes  his  abode,  the 
fact  that  he  has  not  been  heard  from  at  his 
former  place  of  residence  raises  no  presump- 
tion of  his  death,  unless  it  he  accompanied 
by  evidence  that  he  has  not  been  heard 
from  at  his  last  known  place  of  abode. 

2  Greenl.  Ev.  §  278f;  Francis  v.  Francis, 
]80  Pa.  644,  57  Am.  St.  Rep.  668,  37  Atl.  120; 
Dunn  V.  Travis,  56  App.  Div.  31 7,  67  N.  Y. 
Supp.  743;  Dworsky  v.  Arndstein,  29  App. 
Div.  274,  51  N.  Y.  Supp.  597. 

Mr.  J.  M.  Uecker,  for  respondent: 

If  a  person  has  absented  himself  from 
home  or  family,  and  has  not  been  heard  of 
for  seven  years,  the  presumption  of  law  is 
that  he  is  then  dead;  and  if  no  other  evi- 
dence is  introduced  on  that  point,  the  court 
should  proceed  on  the  presumption  of  death, 
without  submitting  the  question  to  the  jury. 

Cowan  V.  Lindsay,  30  Wis.  586;  Whiteley 
V.  Equitable  Life  Assur.  Soc.  72  .Wis.  170, 
39  N.  W.  369 ;  Wisconsin  Trust  Co.  v.  Wis- 
consin  M.  &  F.  Ins.  Co.  Bank,  105  Wis.  464, 
81  N.  W.  642. 

It  is  not  necessary  that  inquiry  should  be 
made  in  those  places  which  the  absentee 
merely  visited,  or  to  which  he  may  have 
gone  temporarily. 

Winship  v.  Conner,  42  N.  H.  341;  1 
Jones,  Ev.   §  57,  p.  121. 

There  is  no  rule  of  law  which  makes  It 
the  duty  of  a  beneficiary  to  make  search 
for  the  insured  after  his  disappearance. 

McAllister  v.  Connecticut  Mut.  L.  Ins.  Co. 
78  Ky.  531;  Re  Harrington,  140  Cal.  244,  98 
Am.  St.  Rep.  51,  73  Pac.  1000. 

The  refusal  of  the  defendant  order  to 
send  the  customary  blanks  for  proof  of 
death  is  a  waiver  of  the  condition  of  the 
beneficiary  certificate  as  to  furnishing 
proofs. 


years,  but  there  must  be  a  lack  of  informa- 
tion concerning  the  absentee  on  the  part 
of  those  likely  to  hear  from  him,  after  dili- 
gent inquirj'.*' 

And   in   Dietrich    v.   Dietrich,    128    App. 

Div.  564,  112  N.  Y.  Supp.  968,  it  was  held 

that  the  presumption  of  the  continuance  of 

life  was  not  overcome  until   the   lapse   of 

seven  vears.   "and   then   onlv   after   honest 

and  bona  fide  attempts  to  find  or  hear  from 

the  missing  person  have  met  with  failure.'' 

And  that  there  must  be  some  search  for 

the  missing  person  before  the  presumption 

of  death  from    absence   can  arise  was  the 

Riding  principle  of  the  following  decisions, 

though  no  ryle  was    laid  down  as   to  the 

^'haracter  thereof:      Re  HalPs  Deposition,  1 

U'all.  Jr.  S5,  Fed.  Caa.  No.  5,924;  Kennedy 

T,  Modefn  Woodmen,  post,  181;  Hoskins  v. 

UiidnAj,   1   Del.    Co.   !Rep.  249,  cited   in  16 

Tentury  Dig.  p-  2489 ;   Shepherdson's  Estate, 

3  Del  Co.  R«p.  376;    Schwarzhoff  v.  Neck- 
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er,  1  Posev,  Unrep.  Cas.  ( Tex. )  325 ;  Ross  v. 
Blount,  25  Tex.  Civ.  App.  344,  60  S.  W.  894; 
I^tham  V.  Tombs,  32  Tex.  Civ.  App.  270, 
73  S.  W.  lOGO;  Re  Creed,  1  Drew.  235; 
Benson  v.  Olive,  2  Strange,  920;  Doe  ex 
dem.  France  v.  Andrews,  15  Q.  B.  756. 

In  Re  Allin,  17  L.  T.  N.  S.  60,  and  in  Re 
Robertson  [1896]  Pr.  8,  the  court  refused 
to  act  upon  the  presumption  of  death  from 
seven  years*  absence  until  advertisements 
for  the  missing  person  had  been  published. 

In  Bradley  v.  Modern  Woodmen  (Mo. 
App.)  124  S.  W.  69,  the  testimony  given 
in  the  trial  court  was  held  to  tend  to  prove 
that  enough  diligence  was  exercised  to  dis- 
cover the  fate  and  whereabouts  of  the  miss- 
ing person,  "even  if  we  accept,  as  sound, 
recent  decisions  which  hold  the  presump- 
tion only  arises  when  due  efforts  have  been 
made  to  learn  the  fate  of  the  missing  per- 
son." 
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Grattan  v.  Metropolitan  L.  Ins.  Co.  80  N. 
Y.  281,  36  Am.  Rep.  617;  Dean  v.  ^tna  L. 
Ins.  Co.  62  N.  Y.  642;  Evarts  v.  United 
States  Mut.  Acci.  Asso.  40  N.  Y.  S.  R.  878, 
16  N.  Y.  Supp.  27;  Stepp  v.  National  Life 
&  Maturity  Asso.  37  S.  C.  417,  16  S.  E. 
134. 

Barnes,  J.,  delivered  the  opinion  of  the 
court : 

It  is  contended  by  tlie  defendant  that  the 
evidence  offered  uas  insufficient  to  raise 
the  presumption  of  death,  and  that  a  verdict 
should  have  been  directed  in  its  favor.  If 
this  contention  be  not  "weW  taken,  then  it 
is  urged  that  the  jury  should  have  been 
permitted  to  pass  upon  the  principal  issue 
in  the  case. 

Some  of  the  more  modern  cases  hold  that 
an  interested  party  seeking  to  establish  the 
death  of  another  may  not  rely  on  the  ab- 
sence of  such  party  from  his  home  or  place 
of  residenice  for  seven  years  \i-ithout  being 
heard  from,  as  being  sufficient  to  raise  a 
presumption  of  death,  but,  in  addition 
thereto,  it  must  be  shown  that  diligent 
search  and  inquiry  have  been  made  and  all 
available  sources  of  information  exhausted 
without  result  before  a  prima  facie  case  of 
death  is  established.  Modern  Woodmen  v. 
Gerdom,  72  Kan.  391,  2  L.R.A.  (N.S.> 
«09,  82  Pac.  1100,  7  A.  &  E.  Ann.  Cas.  570, 
and  cases  cited.  If  this  rule  is  adopted  by 
this  court,  the  judgment  could  not  be  sus- 
tained. While  a  considerable  amount  of  evi- 
•dence  of  search  and  inquiry  was  offered  by 
plaintiff,  and  was  not  contradicted,  still  dif- 
ferent minds  might  reasonably  draw  differ- 
ent conclusions  as  to  whether  the  search 
was  sufficiently  diligent,  thorough,  and  ex- 
haustive to  meet  the  requirements  of  the 
rule.  In  such  a  case  the  jury  rather  than 
the  court  should  draw  the  inference.  The 
rule  stated  bv  Mr.  Green  leaf  is  that  "after 
the  lapse  of  seven  years,  without  intelli- 
gence concerning  the  person,  the  presump- 
tion of  life  ceases,  and  the  burden  of  proof 
is  devolved  on  the  other  party.  ...  It 
is  sufficient,  if  it  appears  that  he  has  bceii 
absent  for  seven  years  from  the  particular 
state  of  his  residence,  without  having  been 
heard  from.*'  1  Greenl.  Ev.  16th  ed.  §  41. 
Other  treatises  on  the  law  of  evidence  state 
the  rule  in  substantially  the  same  way.  4 
Winrmore,  Ev.  §  2531;  Jones,  Ev.  2d  ed. 
§  61  (57).  Each  of  the  authors  named  cite 
an  abundance  of  cases  in  support  of  the  rule 
announced.  In  'Cowan  v.  Lindsay,  30  Wis. 
586,  this  court  adopted,  without  qualifica- 
tion, the  rule  as  laid  down  in  Orcenleaf  on 
Evidence,  and  has  reiterated  such  rule  in 
Whiteley  v.  Equitable  Life  Assur.  Soc.  72 
Wis.  177,  39  N.  W.  309,  and  in  Wisconsin 
Trust  Co.  V.  Wisconsia  M.  &  F.  Ins.  Co.  ' 
28  L.R.A.(N.S.) 


Bank,  105  Wis.  464,  81  N.  W.  642,  although 
it  was  not  necessary  to  the  decision  of 
either  of  the  two  cases  last  cited  to  do  so. 
Thus  it  will  be  seen  that  the  court  is  firmly 
committed  to  the  general  doctrine  which 
does  not  require  proof  of  diligent  search  and 
inquiry  in  order  to  establish  the  presump- 
tion of  death  when  a  person  has  absented 
himself  from  his  home  or  place  of  residence 
for  seven  years.  To  hold  in  this  case  that 
the  home  of  the  plaintifT  was  not  that  of 
her  son  would  be  equivalent  to  holding  that 
where  a  son  has  reached  his  majority,  and 
has  made  it  a  practice  to  work  away  from 
home  at  times,  he  thereby  loses  his  domicil 
with  his  parents,  at  least  in  the  absence  of 
direct  evidence  on  his  part  of  intention  not 
to  change  his  place  of  residence. 

The  plaintiff  is  a  widow  seventy-two  years 
of  age.  She  had  six  children.  One  died  in 
1898  and  one  in  1899,  and  three  others  died 
prior  to  1898,  so  that  Otto  was  the  only 
living  child  and  heir  when  his  mother  went 
to  Colorado  in  July,  1899.  Olto  appears 
from  the  evidence  to  have  been  an  affection- 
ate son,  returning  often  to  the  home  of  his 
mother,  and  writing  her  very  frequently 
during  his  absence.  The  death  of  the  plain- 
tiff's daughter  Emma  in  1899  was  the  imme- 
diate cause  of  her  going  to  Colorado. 
While  there  Otto  made  her  numerous  visits 
up  to  the  time  of  his  disappearance.  There 
was  nothing  to  suggest  that  he  had  ac- 
quired or  intended  to  acquire  a  home  or 
place  of  residence  different  from  that  of 
his  mother.  Intention  is  almost  invariablv 
a  controlling  element  in  determining  resi- 
dence. In  Pennsylvania  it  is  held  that 
"residence  is,  indeed,  made  up  of  fact  and 
intention;  that  is,  of  abode  with  intention 
of  remaining.  But  it  is  not  broken  by  going 
to  seek  another  abode;  but  continues  till 
the  fact  and  intention  unite  in  another 
abode  elsewhere."  Pfoutz  v.  Comford,  36 
Pa.  420,  422.  Other  courts  hold  that  a 
person  leaving  his  place  of  residence  with 
the  present  intention  of  abandoning  it 
thereby  ceases  to  be  a  resident  of  such  place. 
Swaney  v.  Hutchins,  13  Neb.  266,  13  N.  W. 
282.  But  residence  is  not  lost  by  leaving  it 
for  temporary  purposes,  where  the  inten- 
tion remains  to  return  when  such  purposes 
are  accomplished.  State  ex  rel.  Daubraann 
V.  Camden,  39  N.  J.  L.  57,  59;  Stratton  v. 
Brigham,  2  Sneed,  •  420,  422;  Warren  v. 
Thomaston,  43  Me.  406,  418,  69  Am.  Dec. 
69.  The  general  rule  is  that  a  man  must 
have  a  habitation  somewhere,  and  that  he 
can  have  but  one,  and  that,  in  order  to  lose 
one,  he  must  acquire  another.  Kellogg  v. 
Winnebago  County,  42  Wis.  97,  107;  Bulk- 
ley  V.  Williamstown;  3  Gray,  493,  495. 
Residence  signifies  a  person's  permanent 
home  and  principal  establishment,  to  which 
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irbenever  h«^  is  absent  he  has  the  intention  ^ 
of  returning.  Re  Clark,  61  Hun,  619,  40 
N.  Y.  S.  R.  12,  15  N.  Y.  Supp.  370,  371. 
Section  69,  Stat.  1898,  prescribes  rules  for 
determining  the  residence  of  electors.  Sub- 
division 3  of  this  section  provides  that  a 
temporary  absence  from  home  with  the  in- 
tention of  returning  shall  not  deprive  a  par- 
ty of  his  residence;  and  subdivision  9  pro- 
vides that  intention  to  acquire  a  new  resi- 
dence, without  removal,  shall  avail  nothing, 
and  that  neither  shall  removal  without  in- 
tention. These  statutory  provisions  would 
seem  to  be  merely  declaratory  of  the  com- 
mon law. 

The  residence  of  Otto  Miller  was  with  his 
mother,  at  least  until  he  reached  his  ma- 
jority, as  he  could  form  no  valid  intent  to 
change  it  before.  There  is  no  proof  that 
he  acquired  or  attempted  to  acquire  any 
new  residence.  There  is  abundant  evidence 
that  he  did  return  to  the  home  of  his 
mother  frequently,  and  at  least  made  it  his 
headquarters.  Under  these  circumstances, 
we  do  not  think  the  court  erred  in  assuming 
that  th«  residence  of  the  plaintiff  was  the 
residence  of  her  son.  The  certificate  upon 
which  suit  was  brought  provi.lcl  that  no 
legal  proceeding  should  be  instituted  to 
recover  thereunder  until  ninety  days  after 
proofs  of  death  were  furnished.  The  con- 
stitution of  the  defendant  required  the  offi- 
cers of  the  local  camp  to  report  the  death 
of  a  member  to  the  sovereign  clerk  of  the 
order,  and  maje  it  the  duty  of  such  clerk  to 
forward  to  the  clerk  of  the  local  camp  such 
blanks  as  should  be  prescribed  by  the  sov- 
ereign commander  and  finance  committee, 
upon  which  to  make  proofs  satisfactory  to 
them.  A  proper  request  for  such  blanks 
was  made,  and  was  refused  on  the  ground 
that  no  notice  of  death  had  been  received. 
In  refusing  to  send  the  blanks,  an  officer  of 
the  defendant,  presumably  duiy  authorized, 
Slated  that  proof  of  ab8«>nce  could  not  be 
received  as  proof  of  death,  and  that  the 
validity  of  the  claim  made  could  not  be 
recognized  unless  actual  death  could  be 
shown.  The  defendant,  no  doubt  in  con- 
formity with  the  provisions  of  its  consti- 
tution, had  blanks  upon  which  to  make 
proofs  of  death  that  would  be  satisfactory 
to  it.  The  plaintiff  could  hardly  be  expect- 
ed to  know  what  was  required  in  this  re- 
gard. There  was  a  denial  of  liability,  if 
plaintiff  proposed  to  rely  on  the  presump- 
tion of  death  resulting  from  absence.  Un- 
der these  circumstances,  the  defendant 
waived  its  right  to  insist  on  proofs  of  death 
as  a  condition  precedent  to  the  beginning 
of  suit.  King  v.  Hekle  F.  Ins.  Co.  58  Wis. 
508,  17  N.  W.  297;  Faust  v.  American  F. 
Ins.  Co.  91  Wis.  158,  30  L.R,A.  783,  51  Am. 
St.  Rep.  876,  64  N.  W.  883;  Matthews  v. 
28  L.R.A.(N.S.) 


Capital  F.  Ins.  Co.  115  Wis.  272,  91  N.  W. 
675. 
Judgment  affirmed. 


ILIilXOIS  SUPREMS:  COURT. 

JOHANNA  KENNEDY 

V. 

MODERN     WOODMEN     OF     AMERICA, 

Appt. 

(243   111.   560,   90  N.  E.   1084.) 

Trial  ^  direction  of  verdict  •*  evidence 
concerning  absentee. 

1.  The  court  cannot  direct  a  verdict  for 
an  insurance  company  in  an  action  on  a 
policy  upon  the  life  of  one  who  has  been 
absent  from  his  home  for  more  than  seven 
years,  n?erely  because  of  evidence  that  the 
absentee  has  been  seen  within  that  time, 
since  the  question  of  the  credibility  of  such 
evidence  is  for  the  jury. 

Evidence  —  duty  to  credit* 

2.  The  jury  is  not  absolutely  bound  by  the 
testimony  of  a  witness,  although  it  is  not 
contradicted  by  direct  evidence,  where  the 
evidence  itself  indicates  that  it  is  un- 
worthy of  belief. 

Witness  —  Impeachment  ^  contradict- 
ory statements. 

3.  Evidence  of  a  witness  given  at  a  trial 
which  involved  the  same  facts,  and  of  state- 
ments out  of  court  tending  to  discredit  tiis 
testimony,  is  admissible  to  impeach  him. 

Evidence  —  presnmptlon    of     death  — 
failure  to  follow  rumors  —  effect. 

4.  Mere  failure  of  the  relatives  of  one 
who  disappeared  without  explanation,  and 
remained  absent  from  home  for  more  than 
seven  years,  to  follow  up  rumors  that  he 
had  been  seen  in  different  places,  and  in- 
stitute diligent  inquiry  in  such  places  for 
him,  is  not  sufficient  to  overcome  the  pre- 
sumption of  death  arising  from  such  ab- 
sence. 

Same  —  failure  to  follow  rnmors. 

6.  The  relatives  of  one  who  disappeared 
without  explanation,  and  has  remained  ab- 
sent from  home  for  more  than  seven  years, 
are  not  bound  to  follow  up  intelligence  of 
a  tangible  and  definite  character  as  to  his 
whereabouts  to  avoid  its  rebutting  the  pre- 
sumption of  death,  if  the  source  from  which 
it  comes  is  so  corrupt  and  unreliable  as  to 
destroy  its  value. 
Same  —  admission    as    to    testimony  — > 

effect. 

6.  One  receiving  upon  a  trial  the  benefit 
of  a  declaration  of  an  absent  witness  through 
the  admission  of  his  opponent  that  he  had 
heard  of  it  takes  it  subject  to  the  same  con- 
ditions and  limitations  which  would  attach 


Note.  —  As  to  necessity  of  inquiry  to 
rai^  presumption  of  death  from  seven 
>cars*  absence,  see  note  to  Miller  v.  Sover- 
eign Camp  W.  W.  ante,  178. 
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to  it  had  the  declarant  been  called  as  a  wit- 
ness. 

Same  »  hearsay  »  claimed  admission. 

7.  A  statement  of  a  stranger  reported  to 
the  beneficiary  of  a  benefit  certificate  the 
holder  of  which  has  been  absent  without  ex- 
planation for  seven  years,  that  he  had  seen 
the  absentee,  the  receipt  of  which  is  ad- 
mitted by  the  beneficiary  at  the  trial  of  the 
action  to  enforce  the  certificate,  is  merely 
hearsay,  and  evidence  is  properly  admis- 
sible to  impeach  the  credibility  of  the  one 
who  made  it. 

'Witness  ^  reputation  ^  remoteness. 

8.  That  a  witness  removed  from  a  com- 
munity ten  years  previous  to  a  trial  does 
not  render  inadmissible  impeaching  testi- 
mony of  those  who  knew  him  when  tlier*^ 
as  to  his  general  reputation  for  truth  and 
veracity,  on  the  theory  that  it  relates  to  a 
period  too  remote. 

Appeal  •—  modiflcation  of  instruction. 

9.  A  modification  of  an  instruction  as  to 
the  specific  evidence  the  jury  is  to  consider, 
so  as  not  to  include  that  of  a  particular 
person,  is  not  reversible  error,  if  his  testi- 
mony was  included  by  a  general  charge  as 
to  consideration  of  evidence. 

Bvidence  •—  death  »  preponderance  » 
sufficiency. 

10.  One  seeking  to  recover  on  a  policy  of 
insurance  upon  the  life  of  one  who  disap- 
peared without  explanation,  and  has  been 
absent  from  home  for  more  than  seven 
years,  is  not  bound  to  satisfy  the  jury  of 
his  death  beyond  a  reasonable  doubt,  a  pre- 
ponderance of  evidence  being  sufficient. 

Appeal  ^>  limiting  evidence  ^  error. 

11.  Unduly  limiting  the  cross-examina- 
tion of  a  witness  is  not  reversible  error  if 
no  prejudice  results  therefrom. 

Sridence  ^  absentee  »•  inquiries. 

12.  Evidence  of  having  written  letters 
subsequent  to  the  commencement  of  an  ac- 
tion on  a  policy  of  insurance  upon  the  life 
of  one  who  disappeared  without  explana- 
tion, and  has  not  been  heard  from  for  more 
than  seven  years,  making  inquiry  as  to  the 
presence  of  the  insured  in  a  certain  place 
within  the  seven  years,  and  about  the  time 
an  informant  claimed  to  have  seen  him 
there,  is  admissible  in  the  action. 

(February  16,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Third  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Douglas  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  benefit  insurance  cer 
tificate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Truman  Plants,  George  G. 
Pcrrin,  and  "W.  W.  Reeves  for  appellant. 

Messrs.  Eckhart  &  Moore,  J.  M.  Meri- 
ca,  and  John  H.  Chadwick,  for  appellee: 

Mere  rumor  that  the  absent  party  is  dead 
or  living  cannot  be  received  in  evidence, 
28  L.R.A.(N.S.) 


either  to  aid  or  rebut  the  presumption  of 
life. 

Johnson  v.  Johnson,  114  111.  616,  55  Am, 
Rep.  883,  3  N.  E.  232. 

Proof  strong  enough  to  remove  all  rea- 
sonable doubt  is  not  required  in  a  civil  case. 

Sherwood  v.  First  Nat.  Bank,  17  111.  App. 
593;  Peoria  &  R.  I,  R,  Co.  v.  Lane,  83  111. 
463;  St  rat  ton  v.  Central  City  Horse  R-  Co. 
95  111.  32. 

The  jury  are  the  judges  of  the  credibili- 
ty of  the  witness. 

Cicero  &  P.  Street  R.  Co.  v.  Rollins, 
195  111.  219,  63  N.  E.  98;  Spies  v.  People, 
122  111.  1,  3  Am.  St.  Rep.  320,  12  N.  E.  865, 
17  N.  E.  898. 

A  recognized  mode  of  impeaching  the 
credit  of  a  witness  is  by  proof  that  he  has 
made  statements  out  of  court  contrary  to 
what  he  has  testified  at  the  trial. 

Craig  V.  Rohrer,  63  111.  326. 

Evidence  that  the  general  reputation  of 
a  witness  for  truth  and  veracity  was  bad 
during  the  time  he  resided  in  a  locality, 
from  whence  he  moved  a  considerable  time 
before  trial,  is  admissible. 

Holmes  v.  Stateler,  17  111.  454;  Blackburn 
v.  Mann,  85  111.  227. 

Hand,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  assumpsit  com- 
menced in  the  circuit  court  of  Douglas 
county  on  the  3l8t  day  of  January,  1907, 
by  the  appellee,  Johanna  Kennedy,  against 
the  appellant,  the  Modern  Woodmen  of 
America,  upon  a  benefit  certificate  issued  by 
the  appellant  to  James  Kennedy,  bearing 
date  the  19th  day  of  February,  1896,  and  in 
and  by  which  certificate  the  appellant 
agreed  to  pay  to  the  appellee,  the  wife  of 
James  Kennedy,  in  case  of  his  death,  the 
sum  of  $2,000.  A  trial  resulted  in  a  judg- 
ment and  verdict  in  favor  of  the  appellee, 
and  the  appellant  prosecuted  an  appeal  to 
the  appellate  court  for  the  third  district, 
where  the  judgment  of  the  circuit  court  was 
affirmed,  and  a  further  appeal  has  been 
prosecuted  to  this  court. 

The  declaration,  in  substance,  averred 
that  James  Kennedy,  on  the  13th  day  of 
December,  1898,  suddenly  and  without  ex- 
planation left  and  departed  from  his  home, 
situated  near  Tuscola  in  Douglas  county, 
and  that  he  has  been  unaccountably  ab- 
sent, and  has  never  returned  to  his  home 
or  been  heard  of  by  the  appellee,  although 
she  has  made  diligent  and  continuous 
search  for  him  ever  since  his  disappear- 
ance, and  that  she  has  been  unable  to  find 
him,  or  any  trace  of  him,  although  she 
has  made  diligent  search  and  inquiry  for 
him,  and  that  by  reason  of  his  continued  ab- 
sence for  seven  years  the  law  presumes  said 
James  Kennedy  to  be  dead,  and  the  declara- 
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tion  averred  that  the  said  James  Kennedy 
departed  this  life  on  the  13th  day  of  Decem- 
ber, 1898.  The  general  issue  was  filed.  At 
the  close  of  the  plaintiff's  evidence,  and 
again  at  the  close  of  all  the  evidence,  the 
appellant  made  a  motion  for  a  directed  ver- 
dict in  its  favor,  which  motion  was  denied, 
and  the  action  of  the  court  in  denying  said 
motion  is  assigned  as  error.  It  is  also  as- 
signed as  error  that  the  trial  court  com- 
mitted error  in  its  rulings  upon  the  admis- 
sion and  rejection  of  evidence  produced  on 
behalf  of  the  appellee  and  offered  on  behalf 
of  the  appellant,  and  in  modifying  and  re- 
fusing instructions  offered  on  behalf  of  ap- 
pellant By  a  stipulation  found  in  the  rec- 
ord every  fact  necessary  to  authorize  a  re- 
covery in  favor  of  the  appellee  was  admitted 
by  the  appellant,  except  the  death  of  James 
Kennedy,  and  the  principal  question  pre- 
sented by  this  record  is:  Docb  the  evidence 
introduced  by  the  appellee  raise  the  pre- 
sumption of  the  death  of  James  Kennedy? 
N'o  direct  proof  of  the  death  of  James  Ken- 
nedy was  introduced,  but  the  presumption 
of  death  arising  from  his  continued  and  un- 
explained absence  for  the  period  of  seven 
years  subsequent  to  December  13,  1898,  is 
relied  upon  to  sustain  the  verdict  and  judg- 
ment. 

The  undisputed  evidence  shows  that 
James  Kennedy  was  forty-two  years  of  age 
and  had  been  for  a  number  of  years  a  farmer 
living  near  Tuscola  with  his  wife  and  six 
minor  children,  the  eldest  of  whom,  a  daugh- 
ter, was  about  sixteen  years  of  age  at  the 
time  of  his  disappearance;  that  the  rela- 
tions between  Kennedy  and  his  family  were 
kindly  and  affectionate,  and  that  no  reason 
or  excuse  existed  which  would  justify  or 
explain  his  disappearance;  that  on  the  day 
he  disappeared  he  was  in  the  city  of  Tuscola 
with  bis  wife,  and  returned  to  his  home  in 
the  evening  in  a  happy  and  contented  frame 
of  mind;  that  he  had  on  his  person  about 
1200  in  cash;  that  he  told  his  family  he  was 
going  to  Champaign  by  the  early  train  that 
evening  to  pay  the  rent  due  upon  the  farm 
upon  which  they  resided,  which  would  fall 
due  on  the  1st  day  of  January,  and  that  he 
would  return  to  Tuscola  on  the  train  which 
arrived  at  that  place  from  Champaign,  about 
1  o'clock  the  next  morning,  and  requested 
them  to  leave  sufficient  coal  in  the  room 
for  him  to  replenish  the  fire  on  his  return, 
and  to  leave  the  south  door  unlocked  so  that 
he  could  get  into  the  house  on  his  return; 
that  he  went  to  the  depot  in  Tuscola  in  the 
evening  and  purchased  a  ticket  for  Cham- 
paign; and  while  waiting  for  the  train  he 
was  in  his  usual  frame  of  mind,  and  talked 
with  a  number  of  people ;  that  he  said  to  an 
acquaintance  by  the  name  of  Smith,  at  the 
depot,  that  he  had  come  to  meet  some  par- 
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ties,  and  that  he  was  going  to  some  town 
near  by  the  next  week;  that  when  the  train 
going  to  Champaign  arrived  he  left  the 
waiting  room  and  went  out  onto  the  plat- 
form, and  was  observed  going  in  the  direc- 
tion of  the  train;  that  when  he  did  not  re- 
turn to  his  home  after  the  train  arrived 
from  Champaign  the  next  morning  upon 
which  he  was  expected,  his  wife  and  children 
were  alarmed,  and  they  and  his  neighbors 
and  friends  immediately  commenced  to 
search  and  inquire  for  him;  that  they  in- 
quired of  the  train  men  in  charge  of  the 
train  going  to  Champaign,  teleplioned  to 
Champaign,  wrote  letters  of  inquiry  to  his 
relatives  and  friends  in  adjoining  and  re- 
mote cities,  and  to  his  relatives  at  the  place 
of  his  nativity  in  Ireland,  but  received  no 
information  relative  to  his  whereabouts,  and 
that  he  has  never  been  seen  or  heard  of  by 
his  family,  neighbors,  relatives,  or  friends 
since  he  was  seen  at  the  depot  in  the  city  of 
7\i8cola  on  the  evening  of  December  13, 
1898. 

The  law  is  well  settled  in  this  state  that 
where  a  person  leaves  home  with  the  ex- 
pectation of  returning  thereto  within  a  short 
time,  and  he  remains  away,  and  his  absence 
is  unexplained  and  unaccounted  for,  and  no 
intelligence  is  received  from  him,  and  he  is 
not  heard  from,  and  his  whereabouts  cannot 
be  ascertained,  although  diligent  search  and 
inquiry  are  made  in  the  vicinity  of  his 
home  and  at  such  places  as  he  would  be  like- 
ly to  go,  and  from  such  persons  as  he  would 
be  likely  to  meet  and  know,  and  nothing  is 
heard  from  or  of  him,  and  he  remains  away 
from  his  family  and  home  for  the  period - 
of  seven  years,  a  presumption  arises  from 
these  facts  that  he  is  dead,  unless  there  are 
other  facts  and  circumstances  shown  wliich 
will  rebut  and  overcome  such  presumption 
of  death.  Whiting  v.  Nicholl,  46  111.  230, 
92  Am.  Dec.  248;  Johnson  v.  Johnson,  114 
111.  611,  55  Am.  Rep.  883,  3  N,  E.  232; 
Reedy  v.  Millizen,  165  111.  636,  40  N.  E. 
1028;  Hitz  v.  Ahlgren,  170  111.  60,  48  N.  E. 
1068;  Policemen's  Benev.  Asso.  v.  Ryce, 
213  111.  9,  104  Am.  St.  Rep.  190,  72  N.  E. 
764. 

The  only  testimony  found  in  this  record 
which  it  is  claimed  by  the  appellant  tends 
to  rebut  the  presumption  that  James  Ken- 
nedy was  dead  at  the  time  this  suit  was 
brought  is  the  testimony  of  William  E. 
Rogers,  a  witness  residing  in  the  city  of 
Peoria,  whose  deposition  was  read  on  the 
hearing,  who  stated  that  he  saw  James  Ken- 
nedy in  Salt  Lake  City,  Utah,  in  the  year 
1900,  and  the  statement  of  appellee,  drawn 
out  on  cross-examination,  that  she  was  in- 
formed in  the  year  1904  by  her  son  that 
Myrtle  King  Rogers,  the  wife  of  William 
E.  Rogers,  had  told  him  in  a  store  in  the 
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city  of  Tuscola,  in  the  year  ]904|  that  aho 
had  seen  his  father  in  Salt  Lake  City  in  the 
year  1900.  The  witness  William  E.  Rogers, 
in  his  deposition  used  in  this  trial,  testified 
that  he  had  no  personal  acquaintance  with 
James  Kennedy,  that  he  had  never  spoken 
to  him  but  on  one  occasion,  and  that  he 
had  seen  him  but  three  times;  twice  in  Tus- 
cola in  1898,  when  he  did  not  speak  to  him, 
and  once  in  Salt  Lake  City  in  1900,  when  he 
talked  to  him  but  a  few  minutes. 

At  the  time  James  Kennedy  disappeared 
he  had  a  benefit  certificate  in  the  Court  of 
Honor  upon  his  life,  in  which  his  wife  wa? 
named  as  beneficiary,  and  upon  which  suit 
was  brought  at  about  the  time  the  suit  upon 
the  policy  in  question  was  commenced,  and 
upon  the  trial  of  which  case  William  E. 
Rogers  testified  as  a  witness  orally,  and  his 
evidence  given  in  that  case  is  found  in  the 
record  in  this  case.  In  the  trial  of  this  case 
proper  foundation  of  impeachment  was  laid 
for  the  purpose  of  using  the  testimony  given 
by  William  E.  Rogers  upon  his  examination 
in  the  Court  of  Honor  case;  and  the  tes- 
timony of  William  E.  Rogers,  given  in  tlie 
trial  of  the  Court  of  Honor  case,  relating 
to  his  acquaintance  with  James  Kennedy 
and  his  means  of  identifying  him  at  the 
time  that  he  claimed  he  saw  him  in  Salt 
Lake  City,  is  materially  different  from  the 
statements  made  by  him  in  his  deposition 
read  in  evidence  on  the  trial  of  this  case. 
Appellee  was  also  permitted,  over  the  objec- 
tion of  the  appellant,  after  tlie  proper  foun- 
dation for  impeachment  had  been  laid,  to 
prove  by  T.  N.  Cofer,  county  judge  of  Coles 
county,  that  during  the  trial  of  the  Court 
of  Honor  case  he  occupied  a  room  on  the 
second  floor  of  the  hotel  in  Tuscola  adjoin- 
ing a  room  occupied  by  Rogers  and  his  wife; 
that  there  were  double  doors  between  the 
rooms;  that  between  10  and  11  o'clock  at 
night  the  witness  heard  Mrs.  Rogers  say  that 
the  attornev  for  the  defendant  told  her 
he  would  get  the  money  by  the  latter  part  of 
the  week— by  Saturday  night — to  compen- 
sate them ;  that  she  told  the  attorney  it  was 
about  the  first  of  the  month,  and  they  were 
hard  u;>  for  money.  Witness  also  testified 
that  he  heard  Mrs.  Rogers  say,  "Don*t  you 
remember  that  I  introduced  you  to  Kennedy 
in  Salt  Lake  City?**  and  that  Rogers  re- 
plied, "I  believe  I  do;"  that  Mrs.  Rogers 
said  Kennedy  was  about  forty-five  years  old, 
was  a  heavy  man,  weighing  360  or  380 
pounds,  had  dark  hair,  heavy,  sandy  mus- 
tache, was  slightly  stooped,  and  "had  a  pe- 
culiar walk,  like  this,"  followed  by  footfalls 
on  the  floor. 

The  appellant  contends  that  the  impeach- 
ment of  William  E.  Rogers  bv  his  former 
testimony  and  by  the  testimony  of  Cofer 
was  improper,  and  urges  that  his  testimony 
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should  have  been  assumed  by  the  court  to 
have  been  true  upon  the  presentation  of  its 
motion  to  take  the  case  from  the  jury,  and 
as  Rogers's  testimony  was  uncontradicted,  it 
showed    that    James    Kennedy    was    living 
in  1900,  and  that  there  could,  by  reason  of 
a  failure  to  establish  the  death  of  Jame» 
Kennedy,    be  no    recovery,    and    the    court 
erred  in  not  taking  the  case  from  the  jury 
upon  its  motion  for  a  directed  verdict.     It 
was  a  question  of  fact  for  the  determina- 
tion of  the  jury  whether  or  not  the    pre- 
sumption of  death  arising  from  the  unex- 
plained absence  of  James  Ke*nnedy  for  more 
than   seven   years,   established   by    the    evi- 
dence  of  the  appellee,   had   been    rebutted, 
and  the  cjurt  could  not  properly   assume, 
upon  the  hearing  of  the  motion  for  a  direct- 
ed verdict,  that  the  evidence  of  William  E. 
Rogers  was  true,  but  it  was  for  the  jury  to 
determine  the  credibility  to  be  given  to  the 
evidence  of  William  E,  Rogers.     The   jurj- 
were  not  bound  absolutely  by  the  evidence 
of  William  E.  Rogers,  although  it  was  con- 
tradicted by  no  direct  evidence.  In  Podolski 
V.   Stone,   186   111.   640,   58   N.    E.   340,    the 
court,  on  page  547  of  186  HI.,  of  the  opin- 
ion, quoted  the  following  language  from  An- 
derson V.  Liljengren,  50  Minn.  3,  62  N.   \V. 
219:     "A   court  or   jury   is   not   bound    to 
accept  it  [the  testimony]  as  true  merely  be- 
cause there  is  no  direct  testimony  contra- 
dicting    it,     where     it     contains     inherent 
improbabilities     or     contradictions     which, 
alone  or  in  connection  with  other  circum- 
stances in  evidence,  satisfv  them  of  its  falsi- 
ty."     And  in  Quock  Ting  v.  United  States, 
140  U.  S.  417,  35  L.  ed.  501,  11  Sup.  Ct.  nep. 
733,   851,  the  court   said:     "There   may    Im? 
such  an  inherent  improbability  in  the  state- 
ments of  a  witness  as  to  induce  the  court  or 
jury  to  disregard  his  evidence,  even  in   the 
absence  of  any  direct  conflicting  testimony. 
He  may  be  contradicted  by  the  facts  he  states 
as  completely  as  by  direct  adverse  testimony, 
and  there  may  be  so  many  omissions  in  his 
account  of  particular  transactions,  or  of  his 
own    conduct,    as    to    discredit    his    whole 
story."    And  the  appellate  court,  in  its  opin- 
ion, in  disposing  of  the  testimony  of  Wil- 
liam E.  Rogers,  said:    "It  would  unduly  ex- 
tend this  opinion  to  detail  and  discuss  the 
evidence  adduced  upon  the  cross-examination 
of  this  witness,  together  with  other  evidence 
in  the  record  introduced  on  behalf  of  appel- 
lee which  tended. to  discredit  his  testinionv. 
A  most  careful  examination  of  the  evidence 
persuades  us  that  the  jury  were  justified  in 
concluding  that  the  testimony  of  this  wit- 
ness was  fabricated,  and  that   he  was   un- 
worthy of  belief."     We  are  of  the  opinion 
that   the   impeachment   evidence   introduced 
to  disparage  the  testimony  of  WMUiam    E, 
Rogers  was   properly   admitted,   and   think 
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ihAi  ilie  trial  court  did  not  err  in  declining 
to  take  the  case  from  the  jury  upon  his 
evidence,  although  the  same  was  uncontra- 
dicted by  the  direct  testimony  of  any  wit- 
ness. 

It  appears  from  the  evidence  of  the  appel- 
lee that  on  receiving,  in  the  year  1904, 
through  her  son,  the  intelligence  that  Myrtle 
King  Rogers  claimed  to  have  seen  James 
Kennedy  in  Salt  Lake  City  in  the  year  1900, 
she  made  no  search  or  inquiry  for  James 
Kennedy  in  Salt  Lake  City  prior  to  the  com- 
mencement of  this  suit,  for  the  reason,  as  she 
testifioc^  that  the  reputation  for  truth  and 
veracity  .of  Myrtle  King  Rogers  was  bad, 
and  tbat  she  was  of  the  opinion  that  it 
would  avail  nothing  to  make  search  and  in- 
quiry for  Jamee  Kennedy  in  Salt  Lake  City, 
and  it  is  urged  by  the  appellant  that  the  ap- 
pellee, by  reason  of  her  failure  to  make 
search  and  inquiry  for  James  Kennedy  in 
Salt  Lake  City  upon  receiving,  through  her 
!*on  in  1904,  information  that  Myrtle  King 
Rogers  claimed  to  have  seen  James  Kennedy 
in  Salt  Lake  City  in  1900,  is  barred  of  her 
cause  of  action,  as  the  presumption  that 
James  Kennedy  was  dead  at  the  time  her 
suit  was  brought  has  been  rebutted. 

In  Johnson  v.  Johnson,  supra,  the  defend- 
ant in  error  testified  that  about  one  year 
after  her  first  husband  left  her,  and  in  1807, 
she  received  a  letter  from  him,  and  from 
that  time  to  the  time  of  the  trial,  in  Au- 
gfust,  1884,  she  had  not  seen  him  or  heard 
from  him,  but  that  she  had  heard  rumors  at 
one  time  that  he  was  dead,  and  at  another 
that  he  was  living,  and  at  another  that  he 
was  married  again.  In  reviewing  the  ef- 
fect of  this  testimony  as  bearing  upon  the 
validity  of  defendant  in  error's  second  mar- 
riage, the  court  said  (page  616  of  114  111,)  : 
"It  has  been  repeatedly  held  that  mere  ru- 
mor that  the  absent  party  is  dead  or  living 
cannot  be  received  in  evidence,  either  to 
aid  or  rebut  the  presumption  of  life," — and 
the  wisdom  of  the  rule  of  law  thus  an- 
nounced by  the  court  in  that  case  is  demon- 
strated in  this  case  by  the  conduct  of  tlie 
witness  Peter  Wells.  Wells  had  been  in 
Chicago,  and  on  his  return  he  said  to  the 
mm  of  appellee  he  had  seen  his  father  while 
in  Chicago,  giving  street  and  number  where 
he  had  seen  him.  On  the  conversation  be- 
ing repeated  to  the  appellee  and  her  family, 
her  eldest  son  and  daughter  immediately 
went  to  Chicago  in  search  of  their  father, 
hut  learned  nothing  of  him;  and  on  Peter 
Wells  being  called  as  a  witness  on  the  trial 
of  this  ease  he  admitted  he  had  made  the 
statement  to  appellee's  son  on  his  return 
from  Chicago,  but  st^^^d  that  he  did  not 
^  James  Kennedy  while  in  Chicago.  He 
testified:  "I  was  in  Chicago  September  of 
lant  year;  told  Mrs.  Kennedy's  boy  I  saw  his 
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father  some  time  last  week;  was  at  the  eye 
and  ear  infirmary  on  West  Adams  street. 
No.  227;  saw  the  Kennedy  boy  in  Newman; 
he  came  over  to  my  house ;  asked  me  if  I  saw 
his  father;  I  said,  'Yes;'  I  said  it  as  a  joke; 
didn't  tell  the  truth." 

We  think  it  clear  that  the  failure  to  fol- 
low up  information  of  the  character  received 
from  Myrtle  King  Rogers  will  not  necessari- 
ly defeat  the  right  of  recovery  in  a  case  like 
the  one  at  bar,  on  the  ground  that  the  re- 
ceipt of  such  information,  unless  followed  up 
by  search  and  inquiry,  as  a  matter  of  law, 
rebuts  the  presumption  of  death  arising 
from  the  lapse  of  seven  years'  absence,  unex- 
plained, of  the  party  whose  death  is  being 
investigated ;  but  we  are  of  the  opinion  that 
the  probative  force  of  such  information,  as 
bearing  upon  the  presumption  of  death  aris- 
ing from  the  continued  and  unexplained  ab- 
sence of  a  party  for  the  period  of  Hcven 
years,  must  be  governed  by  the  facts  and  cir- 
cumstances surrounding  each  case  under  in- 
vestigation. If  such  is  not  the  rule  of  law 
in  cases  of  this  character,  then  in  this  case, 
as  there  is  evidence  found  in  the  record  that 
Myrtle  King  Rogers  said  she  saw  James 
Kennedy  in  Butte,  Montana,  Boise  City, 
Idaho,  and  in  the  state  of  Minnesota,  in  or- 
der to  establish  the  presumption  of  death  by 
reason  of  the  continued  and  unexplained  ab- 
sence of  the  party  for  seven  years,  it  would 
have  been  necessary  to  prove  on  the  trial  in 
this  case  that  diligent  search  and  inquiry 
had  been  made  for  James  Kenned v  in  the 
cities  of  Butte  and  Boise  Citv  and  in  the 
state  of  Minnesota,  otherwise  the  presump- 
tion that  James  Kennedy  was  dead  by  reason 
of  his  long  and  unexplained  absence,  wiiich' 
covered  a  period  of  more  than  seven  years, 
would  have  been  rebutted  by  these  state- 
ments of  Myrtle  King  Rogers.  We  think, 
therefore,  when  the  information  as  to  the  ab- 
sent person,  who  has  been  absent  for  a  long 
period,  and  whose  absence  has  been  unex- 
plained, amounts  merely  to  a  rumor,  it  does 
not  have  the  effect  necessarilv  to  rebut  the 
presumption  of  death  arising  from  the  lapse 
of  time,  as  a  mere  rumor  is  often  founded 
upon  nothing  substantial,  and  may  rest  up- 
on mere  gossip,  or  may  be  put  afloat  by  in- 
terested parties  for  the  purpose  of  escaping 
liability,  or  with  a  view  to  defeat  the  pre- 
sumption which  arises  from  the  unexplained 
absence  of  the  party  f(>r  the  period  of  seven 
years.  If,  however,  the  intelligence  is  of  such 
a  tangible  and  definite  character  that  unex- 
plained, if  reliable,  it  would  rebut  the  pre- 
sumption of  death  arising  from  the  unex- 
plained absence  of  a  person  for  seven  years 
we  think  the  failure  to  follow  up  such 
intelligence  by  due  search  and  inquiry  can, 
in  a  case  like  this,  be  excused  by  showing 
that  the  source  from  which  the  information 
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came  was  so  corrupt  or  so  unreliable  as  to 
destroy  its  value, — and  that  was  what  was 
sought  to  be  done  in  this  case  by  calling  wit 
nesses  to  show  that  the  statement  made  by 
Myrtle  King  Rogers  was  unreliable  and  un- 
worthy of  belief.  A  number  of  witnesses  tes- 
tified that  her  general  reputation  for  truth 
and  veracity  was  bad,  and  other  witnesses 
testified  that  she  made  statements  to  them 
that  she  had  seen  James  Kennedy  in  Butte, 
Montana,  Boise  City,  Idaho,  and  in  the  state 
of  Minnesota,  and  that  she  had  afterwards 
denied  makinp^  to  them  such  statements.  The 
deposition  of  Myrtle  King  Rogers  had  been 
taken,  and  was  on  file  in  this  case,  but  was 
not  read  in  evidence,  as  doubtless  the  ap- 
pellant hoped  to  obtain  the  benefit  of  her 
statement,  without  calling  her  as  a  witness, 
by  relying  upon  the  admission  of  the  appel- 
lee that  she  had  received  intelligence,  through 
her  son,  that  Myrtle  King  Rogers  had  seen 
James  Kennedy  in  Salt  Lake  City  in  1900, 
instead  of  calling  Myrtle  King  Rogers  ns  a 
witness  or  reading  her  deposition  in  evidence 
on  the  trial,  and  thereby  escaping  the  danger 
of  the  evidence  of  Myrtle  King  Rogers  being 
impeached  by  direct  contradiction  or  by  wit- 
nesses who  would  swear  that  her  general  rep- 
utation for  truth  and  veracity  was  bad.  The 
appellant,  by  the  course  pursued,  received 
the  full  benefit  of  the  statement  of  Myrtle 
King  Rogers.  We  think,  therefore,  if  the 
appellant  obtained,  by  the  admission  of  the 
appellee,  the  benefit  of  the  statement  of  Myr- 
tle King  Rogers  upon  the  trial  that  she  had 
seen  James  Kennedy  in  Salt  Lake  City  in 
1900,  without  calling  her  as  a  witness,  it  re- 
ceived the  benefit  of  her  statement  subject 
to  the  same  conditions  and  limitations  as  it 
would  had  she  been  called  as  a  witness.  The 
statement  of  Myrtle  King  Rogers  reported 
to  the  appellee  by  her  son,  and  testified  to 
by  the  appellee,  was  clearly  hearsay  evidence, 
and  we  think,  when  admitted,  became  subject 
to  the  general  rules  of  law  which  govern  the 
impeachment  of  hearsay  evidence  when  such 
evidence,  under  some  exception  to  the  gen- 
eral rules  against  the  admission  of  hearsay 
evidence,  is  properly  received  in  evidence,  as, 
for  example,  dying  declarations,  which  are 
hearsay  evidence,  and  which  it  is  held  may 
be  impeached  by  any  of  the  methods  by 
which  the  evidence  of  the  deceased  could 
have  been  impeached  had  he  been  living  and 
testified  as  a  witness.  Dunn  v.  People,  172 
111.  582,  60  N.  E.  137;  Nordgren  v.  People, 
211  111.  426,  71  N.  E.  1042.  It  is  obvious, 
if  this  case  is  analogous  to  the  cases  cited, — 
and  we  think,  on  principle,  it  is, — the  im- 
peaching testimony  hereinbefore  referred  to 
was  properly  admitted.  If  the  appellant 
had  called  Myrtle  King  Rogers  as  a  wit- 
ness, and  she  had  testified  on  the  trial  of 
this  case  to  the  same  statements  she  made 
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to  appellee's  son  about  seeing  his  father  in 
Salt  Lake  City  in  1900,  it  would  have  been 
competent  to  have  impeached  her  testimony 
in  any  of  the  methods  allowed  by  law,  and 
appellant  cannot  avail  itself  of  the  benefit  of 
her  statement  that  she  saw  the  husband  of 
appellee  in  Salt  Lake  City  in  1900,  and  at 
the  same  time  close  the  door  of  attack  upon 
the  credibility  of  the  statement  of  Myrtle 
King  Rogers  by  any  method  of  impeach- 
ment which  could  have  been  used  had  she 
testified  upon  the  witness  stand.  If  the 
statement  of  Myrtle  King  Rogers  can  be 
used  without  subjecting  it  to  impeachment, 
the  eflfect  would  be  to  give  to  the  statement 
of  Myrtle  King  Rogers,  made  ex  parte,  and 
not  under  oath,  greater  potency  than  if  she 
had  testified  to  the  same  statement  as  a 
witness,  and  to  make  her  statement  thereby 
immune  from  attack,  though  she  made  the 
statement  not  under  oath. 

It  is  said,  however,  that  the  effect  of  per- 
mitting the  witnesses  to  contradict  the  state- 
ment of  Myrtle  King  Rogers,  or  to  testify 
that  her  general  reputation  for  truth  and 
veracity  is  bad,  is  to  permit  a  person  to  be 
impeached  who  has  not  testified  as  a  witness 
in  the  case.  That  is  true;  but  the  same  is 
equally  true  where  a  dying  declaration  is 
impeached  by  some  one  of  the  modes  pro- 
vided by  law  for  impeaching  a  person  who 
has  testified  as  a  witness  upon  a  trial,  and 
arises  out  of  the  necessity  of  the  case. 

It  is  said  by  the  appellant,  Myrtle  King 
Rogers  had  not  lived  at  Tuscola  for  about 
ten  years  previous  to  the  trial  of  this  case, 
and  it  is  insisted  that  the  testimony  of  wit- 
nesses who  knew  her  when  she  lived  at 
Tuscola,  as  to  her  general  reputation  for 
truth  and  veracity,  related  to  a  period  too 
remote,  and  for  that  reason  was  incom- 
petent. This  precise  question  was  decided 
contrary  to  appellant's  contention  in  Holmes 
V.  Stateler,  17  111.  453,  and  Blackburn  v. 
Mann,  85  111.  222,  in  both  of  which  cases 
the  reasons  for  the  admissibility  of  impeach- 
ing testimony  under  such  circumstances  are 
fully  set  forth. 

It  is  also  urged  that  the  court  improperly 
modified  appellant's  fourth  instruction,  and 
improperly  refused  to  give  to  the  jury  ap- 
pellant's thirteenth,  fourteenth,  fifteenth, 
and  sixteenth  instructions.  By  the  fourth 
instruction  the  court  was  asked  to  direct 
the  jury  that,  in  arriving  at  a  verdict,  they 
should  consider  all  the  evidence  admitted 
by  the  court,  including  that  relating  to 
James  Kennedy  having  been  seen  in  Salt 
Lake  City  and  other  places,  and  the  court 
modified  the  same  by  inserting  therein  the 
words  "to  the  reports,"  so  that  as  modified 
it  read,  "including  that  relating  to  the  re- 
ports of  James  Kennedy  having  been  seen," 
etc.     The   criticism  of   the  modification   is 
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that  it  excluded  from  the  consideration  of 
the  jury  the  testimony  of  William  E.  Rogers 
that  he  had  seen  James  Kennedy  in  Salt 
Lake  City.  We  do  not  think  the  jury  were 
misled  hy  the  modification.  The  testimony 
of  William  E.  Rogers  was  included  in  the 
statement,  "all  the  evidence  admitted  by 
the  courti"  and  the  testimony  of  that  wit- 
ness was  not  excluded  from  the  considera- 
tion of  the  jury  by  the  modification  of  the 
instruction. 

By  the  thirteenth  and  fourteenth  instruc- 
tions the  court  was  requested  to  direct  the 
jury  that,  before  a  verdict  could  be  found 
in  favor  of  appellee,  the  evidence  must  be 
sufficient  to  remove  all  reasonable  doubt -in 
their  minds  of  James  Kennedy  being  alive 
at  the  time  the  suit  was  commenced,  and 
that  if  they  entertained  any  doubt  whether 
he  was  dead,  the  verdict  should  be  for  ap- 
pellant. The  refusal  of  these  instructions 
■was  correct,  as,  this  being  a  civil  case,  it 
w&s  only  necessary  for  the  appellee  to  es- 
tablish her  case  by  a  preponderance  of  the 
evidence.  It  is  conceded  that  these  instruc- 
tions were  contrary  to  the  rule  adopted  in 
this  state,  but  it  is  claimed  that  they  are 
supported  by  authorities  outside  of  this 
state,  and  this  court  is  asked  to  follow  those 
Authorities.  We  think  the  rule  announced 
in  Policemen's  Benev.  Asso.  v.  Ryce,  213  111. 
9,  104  Am.  St  Rep.  190,  72  N.  e!  764,  where 
an  instruction  was  considered  laying  down 
the  rule  that  it  was  sufficient,  to  entitle  the 
plaintiff  to  recover  in  a  case  like  this,  that 
he  establish  his  case  by  a  preponderance 
of  the  evidence,  was  a  correct  statement  of 
the  law. 

By  the  fifteenth  and  sixteenth  instructions 
the  court  was  asked  to  direct  the  jury  that, 
if  appellee  heard  of  her  husband  being  at 
any  place  after  his  disappearance,  it  was 
her  duty  to  make  search  and  inquiry  at 
SQch  place,  and  if  she  failed  to  do  so,  she 
could  not  recover.  What  we  have  previous- 
ly said  in  this  opinion  renders  unnecessary 
a  further  discussion  of  that  question.  In 
our  opinion  the  instructions  were  properly 
refused. 

It  is  also  insisted  that  the  court  erred  in 
declining  to  permit  the  son  of  appellee  to 
state  in  full  the  statement  made  to  him  by 
Myrtle  King  Rogers  at  the  time  she  in- 
formed him  she  had  seen  his  father  in  Salt 
Like  City.  The  son  gave  the  substance  of 
that  conversation  and  the  substance  of  what 
be  informed  the  appellee  was  said  to  him  by 
?ryrtle  King  Rogers.  It  may  be  that  the 
■croas-examination  of  the  witness  on  the 
point  in  question  was  unduly  limited,  but 
ve  do  not  think  appellant  was  prejudiced 
thereby.  The  same  may  be  said  with  refer- 
«iee  to  the  refusal  of  the  court  to  permit 
the  mother  of  Myrtle  King  Rogers  to  testify 
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what  her  daughter  had  reported  to  her  with 
reference  to  seeing  James  Kennedy  in  Salt 
Lake  City.  There  is  no  question  but  what 
the  jury  fully  understood  that  Myrtle  King 
Rogers  claimed  and  repeatedly  stated  that 
she  had  seen  James  Kennedy  in  Salt  Lake 
City,  and  the  refusal  to  permit  her  mother 
to  reiterate  her  story  we  do  not  think 
should  reverse  the  case. 

It  is  also  said  the  court  erred  in  permit- 
ting the  appellee  to  prove  she  had  written 
letters  of  inquiry  with  reference  to  James 
Kennedy  to  Salt  Lake  City  since  this  suit 
was  commenced.  The  letters  were  not  intro- 
duced in  evidence  or  called  for  by  the  ap- 
pellant, although  copies  of  the  letters  writ- 
ten and  the  replies  received  thereto  were 
stated  by  appellee  to  be  in  the  hands  of  her 
attorney,  who  was  in  court.  For  aught 
that  appears,  the  letters,  while  written  sub- 
sequent to  the  commencement  of  the  suit, 
may  have  made  inquiry  as  to  the  where- 
abouts of  James  Kennedy  during  the  seven 
years  subsequent  to  his  disapppea ranee  from 
home,  and  about  the  time  Myrtle  King 
Rogers  claimed  she  saw  Kennedy  in  Salt 
Lake  City,  which  clearly  would  have  been  a 
proper  subject  of  inquiry  at  the  time  the  let- 
ters were  written,  although  it  might  not 
have  been  proper  to  make  such  inquiry  with 
reference  to  the  whereabouts  of  James  Ken- 
nedy subsequent  to  seven  years  after  his 
disappearance,  which  is  net  decided. 

We  have  given  this  record  the  considera- 
tion which  the  importance  of  the  case  de- 
mands, and  are  of  the  opinion  it  contains 
no  reversible  error. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 


KANSAS  SUPREME  COURT. 

STATE  OF  KANSAS 
v. 

IRA  BRECOUNT,  Appt. 

(82  Kan.  195,  107  Pac.  763.) 

Excusable  homi4;ide  »  nnlawful  intent 
—  effect. 

1.  Homicide,  to  be  excusable  within  the 
provisions  of  §  1995  of  the  General  Statute 
of  1901  (Gen,  Stat.  1868,  chap.  31,  §  10), 
must  have  resulted  from  an  act  committed 
with  lawful  intent.  It  is  not  enough  that 
the  act  is  one  which,  under  ordinary  cir- 
cumstances, would  be  lawful,  and  is  com- 
mitted by  means  ordinarily  lawful,  and  with 
the  usual  and  ordinary  caution.  There 
must  be  absence  of  unlawful  intent. 

Criminal    law  ^  coroner's    warrant  — 
effect. 

2.  A  coroner's  warrant  for  the  arrest  of 
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a  person  found  guilty  by  a  coroner's  jury 
takes  the  place  of  a  complaint,  and  is  suf- 
ficient autnority  for  the  holding  of  a  pre- 
liminary examination  before  an  examining 
magistrate. 

(March  12,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cowley  Coun- 
ty, convicting  him  of  manslaughter  in  the 
fourth   degree.     AflTirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  C.  W.  Roberts  and  F.  L.  Rich- 
ardson, for  appellant: 

The  homicide  was  excusable  within  the 
meaning  of  the  statute. 

Johnson  v.  State,  66  Ohio  St.  59,  61 
L.R.A.  277,  90  Am.  St.  Rep.  564,  63  N.  E. 
607. 

Mr.  C.  T.  Atkinson,  with  Messrs.  Fred 
S.  Jackson,  Attorney  General,  E.  J.  Flem- 
ing, and  C.  S.  Beekman,  for  appellee: 

It  is  manslaughter  at  common  law  and 
under  the  statutes  of  most  of  the  states 
if  one  unintentionally  kills  another  in  doing 
an  unlawful  act,  not  amounting  to  a  felony, 
nor  naturally  dangerous  to  human  life;  at 
least,  if  the  unlawful  act  is  a  misdemeanor, 
and  not  a  mere  civil  wrong,  and  is  malum 
in  ae,  and  not  merely  malum  prohibitum. 

21  Cyc.  Law  &  Proc.  pp.  761,  765,  766b; 
Thompson  v.  State,  131  Ala.  18,  31  So. 
725;  Com.  &  Matthews,  89  Ky.  287,  12  S.  W. 
333 ;  Ringer  v.  State,  74  Ark.  262,  85  S.  W. 
410;  State  v.  Stentz,  33  Wash.  444,  74  Pac. 
588;  People  v.  Thompson,  122  Mich.  411,  81 
N.  W.  344;  White  v.  State,  84  Ala.  421, 
4  So.  598. 

Porter,  J.,  delivered  the  opinion  of  the 
court : 

Ira  Brecoimt  was  convicted  of  manslaugh- 
ter in  the  fourth  degree,  and  sentenced  to 
serve  a  term  in  the  penitentiary,  not  ex- 
coedine:  two  years.  From  this  judgment  he 
appeals. 


The  accident  upon  which  the  prosecution 
is  based  happened  in  Arkansas  City  on  the 
lat  day  of  July,  1908.     The  appellant  was 
a  substitute  fireman  in  the  employ  of  the 
fire  department  of  that  city.     The  fire  de- 
partment was  called  out  by  a  fire  alarm, 
and    the   appellant,    in   company   with    the 
chief,  was  making  the  run  in  the   latter*8 
wagon.     The   appellant   was   driving   on   a 
gallop    through    one    of    the   main    streets, 
when  a  collision   occurred  with  a  carriage 
in   wiiich   Fred  Bowers  and  his  wife    were 
riding,  and  Mrs.  Bowers  was  thrown    out, 
receiving    injuries    from    which    she    after- 
wards died.    The  accident  occurred  at  about 
7  o'clock  in  the  evening  while  a  band  con- 
cert   was    being   given    from    a    temporary 
stand  erected  in  a  part  of  the  street.     The 
street  was  filled  with  vehicles  and  a  crowd 
of   persons   in   attendance   on   the    concert.. 
The  appellant  was  off  duty  from  6  o'clock 
in  the  evening,  and  at  about  7  o'clock  met. 
Harry  Scott,  the  chief  of  the  department, 
two  or  three  blocks  from  where  the  crowd 
was  gathered.    Scott  had  not  been  on  duty 
during  the   day  and   was  intoxicated.      He 
had    been   threatening  to   turn    in    a    false- 
alarm  and  have  the  department  make  a  run 
to  see  the  crowd  scatter.     C.  H.  Peek,  who 
was  with  Scott,  M-as  attempting  to  prevail 
upon  him  not  to  do  so,  and  asked  the  ap- 
pellant to  take  charge  of  Scott  and  get  him 
home,    and    warned    the    appellant    not    to 
permit  Scott  to  turn  in  an  alarm,  because 
it  would  result  in  the  injury  or  killing  of 
someone.      Brecount    replied,    in    substance, 
that  Scott   was  chief  and  had  a  right    to 
call  ^ut  the  department  if  he  wanted  to  do 
so.      Soon   after   this,   Scott   turned    in    an 
alarm  from  a  bo.v  on  the  corner,  and  ^ave 
the  location  of  the  fire  in  a  block  on  South 
A    street,   to   reach   which   would    take    the 
fire  department  through  the  crowd  then  sur- 
rounding the  band  stand.    After  turning  in 
the  alarm,  Scott  and  the  appellant  ran    to 
the  fire  department  building,  where  the  lat- 


Xote.  —  In  State  v.  Brecount  the  de- 
fendant, a  fireman,  who  caused  a  deatli 
while  responding  to  a  fake  fire  alarm  known 
by  him  to  have  been  turned  in  merely  for 
the  purpose  of  seeing  the  people  scatter, 
with  which  purpose  he  was  in  sympathy, 
claimed  that  he  was  protected  by  a  statute 
providing  that  "homicide  shall  be  excusable 
when  committed  .  .  .in  doing  any  other 
lawful  act  by  lawful  means,  with  the  usual 
and  ordinary  caution,  and  witliout  imlawful 
intpit."  It  was  held,  and  rightly,  that  he 
was  not  protected,  because  he  was  not  witli- 
out an  mi  lawful  intent.  There  appears  to 
be  an  absence  of  direct  authority  on  the 
effect  upon  tlie  offense  of  homicide  of  the 
defendant  doing  an  act  lawful  in  itself, 
but  with  an  unlawful  intent. 

It  would  seem  that  State  v.  Brecount 
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might  also  have  been  disposed  of  on  the 
ground  that  the  defendant  was  doing  an 
unlawful  act  at  the  time,  since  it  was  un- 
lawful for  him  knowingly  to  respond  to  a 
fake  fire  alarm  turned  in  wnth  evil  intent, 
and  if  so,  it  will  come  within  the  scope  of 
a  note  in  63  L.R.A.  353,  on  "Homicide  in 
the  commission  of  an  unlawful  act."  This 
seems  to  have  been  recognized,  for  the  court 
said  that  whether  the  act  of  the  defendant 
"was  lawful  in  this  instance  depends  upon 
whether  it  was  done  with  lawful  intent.  It 
was  the  intent  which  made  the  act  unlaw- 
ful." 

There  is  a  large  number  of  cases  in  which 
homicide  was  committed  while  doing  an  act- 
ordinarily    lawful,    in   a   negligent  .manner.. 
These  are  collected  in  a  note  in  61  L«.R.A^ 
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ter  hitched  the  horse  to  the  chiefs  wagon, 
and  together  they  drove  down  the  street 
AS  fast  as  the  horse  could  travel.  The  ap- 
pellant was  driving,  and  Scott  was  whip- 
ping the  horse.  This  occurred  several  min- 
ute? after  the  alarm  had  been  turned  in 
and  after  the  fire  department  had  made  its 
run,  so  that  by  the  time  the  rig  driven  by 
the  appellant  reached  the  vicinity  of  the 
crowd,  many  of  the  persons  who  had  fol- 
lowed the  first  fire  wagon,  and  had  learned 
that  the  alarm  was  a  false  •  one,  were  re- 
turning in  the  direction  of  the  band  stand. 
Among  them  was  Fred  Bowers  in  a  car- 
riage with  his  wife  and  two  other  persons. 
Bowers  was  on  the  left-hand  or  wrong  side 
of  the  street.  He  saw  the  danger  he  was 
in.  and  attempted  to  get  out  of  the  way, 
and  called  out  a  number  of  times,  warning 
the  appellant  not  to  drive  into  his  rig.  The 
horse  which  the  appellant  was  driving  was 
whipped  until  within  a  short  distance  from 
the  place  where  the  collision  occurred.  Im- 
mediately after  the  accident,  Bowers  asked 
appellant  why  he  drove  into  him,  and  ap- 
pellant exclaimed,    "G d you,   we 

will  teach  you  to  keep  on  your  own  side 
of  the  street."  There  was  little  conflict  in 
the  evidence.  The  appellant's  witnesses  tes- 
tified that  during  the  time  he  was  driving 
down  the  street,  he  held  a  tight  rein  on 
the  Lorse,  that  the  gong  was  sounded  con- 
tinuously, and  the  witnesses  saw  nothing 
unusual  in  the  manner  in  which  the  run 
was  made. 

The  principal  contention  of  the  appellant 
is  that  the  homicide  was  excusable  within 
the  definition  of  §  1995  of  the  General  Stat- 
utes of  1901  (Gen.  Stat.  1868,  chap.  81, 
§  10),  which,  BO  far  as  applicable  here, 
reads:  'llomicide  shall  be  deemed  excusable 
when  committed  by  accident  or  misfortune 
•  .  .  or  in  doing  any  other  lawful  act  by 
lawful  means,  with  the  usual  and  ordinary 
caution,  and  without  unlawful  intent."  It 
is  urged  that  the  evidence  of  the  state  es- 
tablished that  the  appellant  was  engaged  in 
a  lawful  act,  by  lawful  means,  with  the 
usual  and  ordinary  caution,  and  without 
unlawful  intent.  In  this  we  are  unable  to 
eoneur.  In  the  argument  particular  stress 
is  laid  upon  the  fact  that  the  appellant  was 
doing  the  act  in  the  usual  and  ordinary 
manner.  It  may  be  conceded  that  the  run 
was  being  made  in  the  usual  and  ordinary 
manner,  so  far  as  the  speed  of  the  horse,  the 
ringing  of  the  gong,  and  the  keeping  of  a 
tight  rein  on  the  horse,  were  concerned. 
And,  if  there  had  been  an  actual  alarm,  or 
^e  which  required  the  appellant  to  make  the 
run,  and,  while  making  it  in  good  faith,  the 
Mroe  accident  had  occurred,  the  appellant 
would  not  have  been  criminally  responsible 
for  the  consequences.  But  in  order  to  bring 
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an  act  within  the  protection  of  the  statute, 
something  more  is  required  than  that  it  be 
done  with  the  "usual  and  ordinary  caution." 
There  must  be  absence  of  "unlawful  intent." 
It  is  apparent  from  the  evidence  that  the 
alarm  was  turned  in,  not  in  good  faith,  for 
the  purpose  of  making  a  practice  run,  but 
with  the  avowed  purpose  of  running  through 
the  crowd,  to  see  the  people  scatter;  and 
that  in  the  purpose  the  appellant  was  par- 
ticeps  criminie.  There  was  no  lack  of  evi- 
dence indicating  the  appellant's  state  of 
mind  and  his.  disregard  of  the  rights  of 
others.  His  profane  exclamation  immedi- 
ately after  the  collision,  to  the  effect  that 
he  would  teach  Bowers  to  keep  on  the  right 
side  of  the  road,  and  the  circumstances  un- 
der which  the  alarm  was  turned  in,  demon- 
strate beyond  any  question  that  the  act 
was  committed  with  an  unlawful  intent, 
that  it  was  reckless,  wanton,  and  wholly  in- 
excusable, the  result  of  a  desire  to  exhibit 
a  little  brief  authority,  and  to  appear  spec- 
tacular in  the  eyes  of  the  people.  The  act 
of  the  appellant  in  driving  through  the 
street  in  the  manner  he  did  might  have  been 
lawful  on  a  proper  occasion,  but  whether 
it  was  lawful  in  this  instance  depends  upon 
whether  it  was  done  with  a  lawful  intent. 
It  was  the  intent  which  made  the  act  un- 
lawful, and  took  it  outside  the  protection 
of  a  statute  which  was  not  designed  to  re- 
lieve persons  from  responsibility  for  crim- 
inal recklessness. 

There  is  nothing  substantial  in  the  claim 
that  the  appellant  was  denied  a  preliminary 
examination.  Whtle  the  statute  provides 
that  a  written  complaint  under  oath  shall 
be  filed  with  the  magistrate  before  the  war- 
rant issues  (Code  Grim.  Proc.  §  38),  there 
is  another  method  provided  by  §§  1768-1771, 
inclusive,  of  the  Gen.  Statutes  of  1901.  (Gen. 
Stat.  1868,  chap.  25,  §§  127-130.)  Where 
there  is  a  verdict  of  guilty  by  a  coroner's 
jury,  it  is  made  the  duty  of  the  coroner  to 
issue  his  warrant,  upon  which  the  defendant 
is  arrested  and  taken  before  a  magistrate 
for  a  preliminary  examination.  It  is  ex- 
pressly provided  that  such  warrant  shall 
take  the  place  of  a  complaint,  and  be  suffi- 
cient foundation  for  the  proceed i no:  before 
the  justice.  Gen.  Stat.  1001,  §§  1770,  1771, 
supra.  "Such  a  warrant  is  of  equal  au- 
thority with  one  issued  by  a  justice  of  the 
peace."  State  v.  Tennison,  39  Kan.  726,  18 
Pac.  948. 

There  was  no  error  in  the  admission  of 
testimony,  nor  in  the  instructions;  and  the 
evidence  in  support  of  the  motion  for  a  ne^ 
trial  was  merely  cumqlative. 

We  are  satisfled  that  the  appellant  had 
a  fair  trial,  and  the  judgment  is  affirmed. 

All  the  Justices  concur.. 
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W.  S.  DYCUS  et  al.,  Appts., 

V. 

C.  O.  BROWN  et  al. 
(135  Ky.  140,  121  S.  W.  1010.) 

• 

Action  ^  assignee  ^>  promise  to  pay. 

1.  One  who  takes  from  a  debtor  an  as 
signment  of  property  sufficient  to  pay  all 
the  debts  of  the  assignor,  under  the  agree- 
ment that  he  will  pay  them,  cannot  avoid 
liability  to  creditors  on  their  claims. 

Bankruptcy  » barred  claims  »  credit- 
ors with  notice. 

2.  Creditors  having  notice  of  all  steps  taken 
in  bankruptcy  proceedings  against  their 
debtor  occupy  the  same  attitude,  so  far  as 
the  barring  of  claims  is  concerned,  as  though 
they  had  been  mentioned  in  the  petition. 

Same  »  unliquidated  claim. 

3.  A  claim  for  loss  on  a  contract  by 
which  one  party  was  to  buy  produce  with 
money  fumislied  by  the  other,  and  to  ship  it 
to  the  latter  for  sale,  after  which  the  net 
profits  were  to  be  divided,  is  provable  in 
bankruptcy  proceedings  against  the  former, 
80  as  to  be  barred  by  the  discharge  if  the 
creditor  had  notice  of  the  proceedings  and 
that  a  loss  was  likely  to  result  from  the 
undertaking,  although,  at  the  time  of  the 
proceedings,  the  produce  had  not  all  been 
disposed  of,  so  that  the  amount  of  the 
claim  was  not  then  ascertained. 

Same  »  partnersliip    transaction. 

4.  'J  hat  a  claim  against  a  bankrupt  grows 
out  of  a  partnership  venture  does  not  re- 
lieve the  partner  holding  it  from  the  neces- 
sity of  presenting  it  to,  and  having  it  au- 
dited by,  the  bankruptcy  court. 

(October  21,  1909.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  McCracken 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  one  half  the  loss  alleged 
to  have  been  sustained  under  a  certain  part- 
nership contract  for  the  buying  and  selling 
of  tobacco.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Miller  &  Miller  and  E.  H. 
James  for  appellants. 

Mr.  J.  D.  Mocquot  for  appellees. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 
In  November,  1902,  the  appellants  W.  S. 


Note.  •—  The  only  additional  case  which 
has  been  found  to  involve  the  question 
whether  a  discharge  covers  claims  that 
might  have  been,  but  were  not,  liquidated 
pursuant  to  §  63b,  is  Re  Hilton,  104  Fed. 
981,  which  is  sufficiently  set  out  in  Dvcus 
v.  Brown. 

On  the  right  to  prove  unliquidated  claim 
for  a  tort  in  bankruptcv,  see  note  to  Brown 
v.  United  Button  Go.  8  L.R.A.(N.S.)  961. 
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and  J.  B.  Dycus,  and  S.  H.  Cassidy,  now 
deceased,  composing  the  firm  of  S.  H.  Cassi- 
dy &  Company,  entered  into  a  contract  with 
the  appellees  Brown  and  Bloom  ^*for  the 
purpose  of  buying  and  selling  tobacco  on 
joint  account  during  the  season  of  1902- 
1903."  By  the  terms  of  the  contract,  Cassi- 
dy &  Company  agreed  to  buy  tobacco  in 
the  country,  to  be  paid  for  with  money  fur- 
nished by  Brown  and  Bloom,  and  ship  the 
same  to  the  Western  District  Warehouse 
Company  at  Paducah  for  sale  by  Brown  and 
Bloom.  Cassidy  &,  Company  were  to  receive 
60  cents  per  hundred  pounds  as  compensa- 
tion for  buying  and  delivering  the  tol)acoo. 
And  it  further  stipulated:  "When  all  the 
tobacco  prized  and  delivered  under  this  con- 
tract shall  have  been  sold,  and  all  legitimate 
expenses  of  the  business  have  been  paid 
(said  expenses  to  include  commissions  of 
60  cents  per  hundred  pounds,  paid  S.  H. 
Cassidy  &  Company,  all  fire  and  marine 
insurance  on  tobacco,  interest  on  all  money 
used  in  the  business,  freight,  drayage,  and 
regular  warehouse  charges  for  selling  said 
tobacco)  then  all  profits  or  losses  arising 
from  this  business  shall  be  divided  as  fol- 
lows,— one  half  to  Brown  and  Bloom,  and 
one  half  to  Cassidy  &  Company."  After 
this  contract  was  entered  into,  Cassidy  & 
Company  bought  a  large  quantity  of  to- 
bacco with  money  furnished  by  Brown  and 
Bloom,  and  shipped  the  tobacco  to  the  ware- 
house named  in  the  contract.  In  October, 
1903,  Cassidy  &,  Company,  composed  of  the 
members  above  mentioned,  filed  their  peti- 
tion in  bankruptcy,  and  in  February,  1904, 
settled  with  their  creditors  on  the  basis  of 
25  per  cent  of  their  claims,  which  settle- 
ment was  approved  by  the  bankrupt  court, 
and  thereupon  the  firm  was  discharged  and 
acquitted  of  its  indebtedness.  Brown  and 
Bloom  were  not  mentioned  in  the  bankrupt- 
cy proceedings  as  creditors  of  Cassidy  & 
Company,  nor  was  any  part  of  the  tobacco 
in  the  possession  of  Brown  and  Bloom 
scheduled  among  the  assets  of  the  firm, 
although  at  that  time  a  large  quantity  of 
the  tobacco  purchased  by  Cassidy  &  Cora- 
pany,  and  shipped  to  Brown  and  Bloom,  was 
unsold,  and  in  the  custody  of  the  latter  in 
Paducah.  Some  time  in  1904  or  1905  Brown 
and  Bloom  sold  all  of  the  tobacco  that  had 
been  purchased  by  Cassiday  &  Company, 
and  it  was  then  ascertained  that  a  loss  of 
about  $11,000  had  been  sustained.  In  1908 
Brown  and  Bloom  brought  this  action 
against  W.  S.  &  J.  B.  Dycus  and  M.  A. 
Cassidy,  the  wife  of  S.  H.  Cassidy,  to  re- 
cover from  them  one  half  the  loss.  Upon 
hearing  the  case,  the  lower  court  rendered 
a  judgment  in  favor  of  Brown  and  Bloom 
for  the  amount  claimed,  and  it  is  of  thia 
judgment  that  the  appellants  complain. 
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There  does  not  seem  to  he  any  serious 
dispute  concerning  the  fact  that  the  sale 
of  the  tobacco  resulted  in  a  loss,  or  the 
amount  of  it;  but  appellants  insist  that 
the  discharge  in  bankruptcy  released  them 
from  all  liability  to  Brown  and  Bloom, 
growing  out  of  the  tobacco  transaction,  and 
that  the  judgment  against  Mrs.  M.  A.  Casai- 
dy  was  erroneous. 

Taking  up  first  the  question  as  to  the 
liability  of  Mrs.  M.  A.  Cassidy,  her  connec- 
tion with  the  transaction  arose  in  this  way: 
In  December,  1907,  her  husband,  8.  H.  Cas- 
sidy,  conveyed  to  her  all  his  real  and  per- 
sonal estate,  and  in  consideration  thereof 
f^he  agreed  *'to  meet  and  comply  with  all 
his  obligations,  so  far  as  the  property  here- 
in coDTeyed  may  enable  her  to  do  and  com- 
ply with  them."  And  it  was  averred  in 
the  petition  of  Brown  and  Bloom  that  "the 
value  of  the  pro|>erty  so  conveyed  to  and 
received  by  Mrs.  Cassidy  was  more  than 
snflicient  to  satisfy  the  claim  of  Brown  and 
Bloom,  and  all  other  obligations  of  S.  H. 
Cassidy,  and  that  Mrs.  Cassidy  took  said 
property  in  trust,  for  the  purpose  of  dis- 
charging the  obligation  due  to  Brown  and 
Bloom,  as  well  as  all  other  indebtedness  of 
S.  H.  Cassidy."  These  averments  of  the 
petition  were  confessed  by  the  failure  to 
deny  them.  We  are  therefore  of  the  opinion 
that,  unless  there  be  some  other  reason  for 
setting  aside  the  judgment  against  Mrs. 
Cassidy,  the  objections  to  it  in  her  behalf 
cannot  avail   her. 

Cassidy  k  Company — and  for  purposes  of 
brevity  we  Include  Mrs.  Cassidy — set  up  in 
their  answer  that,  prior  to  their  adjudica- 
tion in  bankruptcy,  they  agreed  with  Brown 
and  Bloom  that  the  latter  would  take  all 
of  the  tobacpo  that  had  been  purchased  by 
Cassidy  &,  Company  for  the  firm,  "for  bet- 
ter or  worse,"  and  pay  all  debts  and  ex- 
penses growing  out  of  the  purchase  and 
sale  of  the  tobacco;  and,  in  consideration  of 
this  undertaking  on  the  part  of  Brown  and 
Bloom,  Cassidy  A  Conipany  surrendered 
all  interest  they  had  in  the  tobacco,  and 
thereafter  did  not  concern  themselves  about 
it,  but  treated  the  tobacco  as  the  sole  prop- 
erty of  Brown  and  Bloom.  They  further 
averred  that,  because  of  the  agreement  and 
transfer  of  the  tobacco  to  Brown  and  Bloom, 
it  was  not  mentioned  in  the  schedule  filed 
hy  them  in  bankruptcy  proceedings.  All 
this  was  denied  in  a  reply  filed  f)y  Brown 
snd  Bloom.  On  the  issue  of  fact  thus  pre- 
sented the  evidence  is  conflicting;  but,  in 
the  view  we  have  of  the  case,  it  does  not 
wem  important  to  further  consider  this 
phase  of  it. 

As  it  is  conceded  that  Brown  and  Bloom 
liad  actual  notice  of  the  adjudication  in 
bankruptcy,  and  all  the  steps  taken  in  the 
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bankruptcy  proceedings,  they  occupied  to- 
wards the  bankrupts  the  same  attitude  as  if 
they  had  been  mentioned  in  the  petition  in 
bankruptcy  as  creditors  of  Cassidy  &  Com- 
pany. Jones  V.  Walter,  115  Ky.  556,  74  S. 
W.  249.  It  follows  from  this  that  if  the 
claim  of  Brown  and  Bloom  was  a  "prov- 
able** one  under  the  bankrupt  act,  they 
should  have  presented  it  in  the  bankrupt 
court;  and,  failing  to  do  so,  are  barred  by 
the  discharge  in  bankruptcy  from  recovering 
the  amount  of  it  in  this  action.  If  their 
claim  against  Cassidy  &  Company  was  not 
a  "provable"  one  in  bankruptcy,  then 
neither  the  failure  to  present  it  nor  tho 
discharge  affects  their  right  to  recover.  It 
will  thus  be  seen  that  the  question  narrows 
down  to  the  single  issue  of  whether  or  not 
the  claim  of  Brown  and  Bloom  was  a  "prov- 
able" claim  against  Cassidy  &  Company  at 
the  time  the  latter  filed  their  petition  in 
bankruptcy.  That  Cassidy  &  Company,  on 
the  one  side,  and  Brown  and  Bloom,  on  the 
other,  were  partners  in  this  tobacco  venture, 
is  manifest  from  the  contract.  This  being 
so,  it  is  the  contention  of  counsel  for  Brown 
and  Bloom  that  they  were  not  required  to 
surrender  the  tobacco  to  the  bankrupt  court, 
or  present  to  the  court  any  claim  on  account 
of  probable  or  possible  loss  resulting  to  the 
partnership,  and  it  is  further^  insisted  that 
their  claim  was  not  a  "provable  debt." 
Bankr.  act  July  1,  1898,  chap.  541,  30  Stat. 
at  L.  544  (U.  S,  Comp.  Stat.  1901,  p.  3418), 
provides  in  part  that  "in  the  event  of  one 
or  more,  but  not  all,  of  the  members  of  a 
partnership,  being  adjudged  bankrupt,  the 
partnership  property  shall  not  be  adminis- 
tered in  bankruptcy  unless  by  consent  of  the 
partner  or  partners  not  adjudged  bankrupt; 
but  such  partner  or  partners  not  adjudged 
bankrupt  shall  settle  the  partnership  busi- 
ness as  expeditiously  as  its  nature  will  per- 
mit, and  account  for  the  interest  oi*  the 
partner  or  partners  adjudged  bankrupt." 
And,  also:  "Debts  of  the  bankrupt  may  be 
proved. and  allowed  against  his  estate,  which 
are  (1)  a  fixed  liability  as  evidenced  by  a 
judgment  or  an  instrument  in  writing,  ab- 
solutely owing  at  the  time  of  the  filing  of 
the  petition  against  him,  whether  then  pay- 
able or  not,  with  any  interest  thereon  which 
would  have  been  recoverable  at  that  date, 
or  with  a  rebate  of  interest  upon  such  as 
were  not  then  payable  and  did  not  bear  in- 
terest; .  .  .  (4)  founded  upon  an  open 
account  or  upon  a  contract,  express  or  im- 
plied; and  (5)  founded  upon  provable  debts 
reduced  to  judgments  after  the  filing  of  the 
petition,  and  before  the  consideration  of  the 
bankrupt's  application  for  discharge  .  .  . 
unliquidated  claims  against  the  bankrupt 
may,  pursuant  to  application  to  the  court, 
be   liquidated   in   such   manner  as  it   shall 
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direct,  and  may  thereafter  be  proved  and 
allowed  against  his  estate." 

In  the  assumption  that  Brown  and  Bloom 
did  not  have  a  provable  debt  against  Cas- 
sidy  &  Company  in  October,  1903,  we  can- 
not agree. 

Bloom  was  asked  the  following  questions: 

Q.  Tell  whether,  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy,  or  the  com- 
position that  was  made,  it  was  known 
whether  or  not  the  partnership  venture  en- 
gaged in  between  you,  Mr.  Brown,  and  the 
defendants,  would  result  in  a  profit  or  a 
loss. 

A.  I  expected  it  to  be  a  loss, — in  fact,  I 
knew  it.  • 

Q.  Was  it  known  at  that  time  whether 
there  would  be  a  profit  or  a  loss? 

A.  Not  exactly;  the  account  was  not 
closed  up  yet.  It  was  open,  and  some  to- 
bacco had  to  be  sold  yet. 

From  this  it  appears  that  Brown  and 
Bloom  knew  at  the  time  Cassidy  &  Company 
filed  their  petition  in  bankruptcy  that  there 
would  be  a  loss,  and  consequently  an  in- 
debtedness due  by  Cassidy  &  Company  to 
them,  althbugh  the  amount  of  it  was  not 
then  ascertained.  The  mere  fact  that  the 
total  amount  of  the  loss  was  not  then  as- 
-ccrtained,  or  the  fact  that  it  could  not  be 
ascertained  until  all  of  the  tobacco  was 
sold,  did  not,  in  fair  meaning  of  the  bank- 
rupt act,  leave  it  all  an  unprovable  debt.  Al- 
though the  precise  amount  of  the  loss  was 
not  known  when  the  petition  in  bankruptcy 
was  filed,  yet  it  was  susceptible  of  ascer- 
tainment, and  might  properly  be  treated 
as  an  unliquidated  claim,  and  as  such  it 
was  the  duty  of  Brown  and  Bloom  to  make 
application  to  the  bankrupt  court  to  have 
it  liquidated,  in  order  that  it  might,  when 
liquidated,  be  proved  and  allowed  against 
the  bankrupt's  estate.  It  only  required  a 
sale  of  the  tobacco  to  fix  the  exact  amount 
of  the  loss  and  consequent  liability  of  Cas- 
sidy &  Company,  and  if  application  had  been 
made  to  the  bankrupt  court,  it  cannot  be 
-doubted  that  the  court  would  have  allowed 
a  reasonable  time  to  ascertain  the  loss,  and 
have  entered  such  orders  as  would  protect 
the  rights  of  Brown  and  Bloom  in  the  mean- 
time. The  provisions  of  the  bankrupt  act  in 
reference  to  provable  debts  should  be  so 
construed  as  to  permit  all  debts  that  come 
fairly  within  the  meaning  of  the  law  to  be 
treated  as  provable,  to  the  end  that  the 
purpose  of  the  act  in  permitting  insolvents 
to  be  relieved  of  their  debts  may  be  carried 
out;  and  where  there  is  doubt  as  to  whether 
a  debt  is  provable  or  not,  or  as  to  whether 
it  comes  within  the  meaning  of  an  unliqui- 
dated demand  that  may  be  made  a  provable 
•debt,  the  doubt  should  be  resolved  in  favor 
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of  the  provability  of  the  debt,  or  that  it  is 
an  unliquidated  demand  in  the  meaning  of 
the  act,  as  the  case  may  be. 

That  there  is  some  confusion  and  appar- 
ent conflict  in  the  cases  as  to  what  are  and 
are  not  provable  debts,  and  as  to  the  proper 
meaning  of  the  words  ^'unliquidated  claims," 
must  be  conceded ;  but  the  weight  of  author- 
ity favors  the  view  we  have  taken.  Thus,  in 
the  case  of  Re  Hilton  (D.  C.)  104  Fed.  981, 
the  facts  were  that  in  November,  1895, 
Johnson  made  a  written  contract  with  the 
firm  of  Hilton,  Hughes,  &  Company,  in 
which  the  bankrupt  Hilton  was  a  partner, 
whereby  Johnson  was  employed  for  five 
years  at  an  annual  salary,  payable  monthly. 
Johnson  continued  in  this  employment  until 
August,  1896,  when  the  firm  made  a  general 
assignment  for  the  benefit  of  their  creditors. 
Johnson  was  paid  up  to  that  time,  and  dis- 
charged from  further  service.  In  1899,  Hil- 
ton became  a  voluntary  bankrupt,  and  in 
his  schedule  Johnson  was  named  as  a  cred- 
itor for  an  unliquidated  demand  arisinrr 
from  the  breach  of  contract,  but  took  no 
steps  to  liquidate  his  claim  for  damages. 
The  question  afterwards  came  before  the 
court,  in  the  bankruptcy  proceedings,  as  to 
whether  or  not  Johnson's  claim  was  a  prov- 
able debt.  In  considering  the  case,  the  court 
said:  "It  only  remained  to  liquidate  the 
amount  of  the  damages  arising  out  of  the 
breach  of  the  contract  to  make  it  provable 
like  any  other  debt.  Section  63b  expressly 
provides  for  the  proof  of  such  claims,  to 
be  liquidated  in  such  manner  as  the  court 
shall  direct.'  Having  made  thiB  provision, 
it  is  impossible  to  suppose  that  it  was  the 
intent  of  the  act  to  allow  a  creditor  volun- 
tarily to  withhold  such  a  claim  from  liqui- 
dation, and  thereby  preserve  it  as  a  claim 
against  any  subsequently  acquired  property, 
and  thus  practically  defeat  the  object  of 
the  bankrupt  act  as  respects  the  debtor, — ■ 
to  free  him  from  the  load  of  former  obli- 
gations. Section  17  provides  that  the  dis- 
charge shall  release  the  bankrupt  from  all 
his  'provable  debts,'  etc.  A  'provable  debt/ 
as  here  used,  means,  in  my  judgment,  any 
claim  that  the  creditor  may  make  provable 
through  the  means  provided  by  §  63b. 
.  .  .  I  cannot  doubt  that  the  intent  of 
these  words,  'claim  provable  in  bankruptcy,' 
was  to  include  every  claim  that,  under  the 
provisions  of  the  bankrupt  act,  might  be 
made  provable;  and  the  definite  provision 
of  §  63b  for  making  unliquidated  claims 
provable  is,  I  think,  precisely  what  is  in- 
tended to  be  included  in  those  words,  as 
distinguished  from  the  previous  word  'debt.' 
In  my  judgment,  therefore,  this  claim,  as  a 
claim  that  could  be  made  provable  in  the 
manner  provided  by  the  act,  would  be  barred 
by  the  bankrupt's  discharge."    In  the  case 
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of  Re  Stern,  54  C.  C.  A.  60,  116  Fed.  604, 
it  appears  that  the  Manhattan  loe  Company 
entered  into  contracts  with  sundry  custo- 
mers to  supply  them  with  ice  for  a  fixed 
period.  Before  the  period  expired,  the  ice 
company  was  adjudicated  a  uankrupt,  and 
the  question  presented  for  decision  was 
i^hether  or  not  the  persons  with  whom  it 
had  made  contracts  to  furnish  ice  had  "prov- 
able dehts"  against  it  for  the  damages  grow- 
ing out  of  its  failure  to  fulfil  its  contract. 
The  court  held  that  they  did.  In  the  case 
of  Re  Silverman  (D.  C.)  101  Fed.  219,  the 
facts  were  that  Rosenburg  presented  a  claim 
against  the  bankrupts,  Silverman  Brothers, 
for  unliquidated  damages  growing  out 
of  a  breach  of  contract  for  his  employment 
as  manager  of  one  of  their  departments.  In 
considering  the  case  the  court,  among  other 
things,  stated:  "The  claim  being  unliqui- 
dated, its  allowance  against  the  estate  is 
provided  for  by  subsec.  b,  §  63,  of  the  bank- 
rupt act,  which  provides  that  'unliquidated 
claims  against  the  bankrupt  may,  pursuant 
to  application  of  the  court,  be  liquidated 
in  such  manner  as  it  shall  direct,  and  may 
thereafter  be  proved  and  allowed  against 
his  estate.'  The  claimant  was  therefore 
premature  in  presenting  his  claim  for  allow- 
ance  before  the  referee,  without  first  making 
application  to  the  court  to  direct  the 
manner  of  liquidating  it." 

In  the  light  of  these  authorities,  and  oth- 
ers that  we  have  examined,  we  are  of  the 
opinion  that  Brown  and  Bloom  had,  within 
the  meaning  of  the  bankrupt  act,  an  un- 
liquidated claim  against  Cassidy  &  Company 
that  was  a  provable  debt,  and  should  have 
been  presented  in  the  bankruptcy  proceed- 
ings; and,  failing  to  do  so,  their  right  of 
recovery  is  barred  by  the  discharge.  In  our 
opinion,  §  63b,  relating  to  unliquidated 
claims,  was  intended  to,  and  does,  embrace 
a  claim  such  as  Brown  and  Bloom  had  at 
the  time  the  petition  in  bankruptcy  was 
filed.  Their  claim  arose  out  of  a  contract. 
It  was  capable  of  definite  ascertainment; 
and,  although  unliquidated  in  the  sense  that 
the  exact  amount  they  were  entitled  to  re- 
cover was  not  ascertained,  it  was  neverthe- 
less a  provable  claim.  Provable  claims  are 
not  confined  to  the  debts  or  liabilities  men- 
tioned in  subsecs.  1,  2,  3,  4,  and  6  of  §  63, 
but  include  unliquidated  claims  arising  out 
of  contract  that  are  capable  of  definite  as- 
certainment, such  as  the  claim  we  are  con- 
sidering. An  unliquidated  claim  of  this 
character  may  be  barred  by  the  discharge, 
u  well  as  an  ascertained  claim  due  upon  a 
note,  judgment,  or  open  account^  if  the 
creditor  holding  such  claim  fails  to  present 
it.  A  creditor  having  an  unliquidated  claim 
within  the  meaning  of  the  bankrupt  act  can 
no  more  withhold  it,  and  after  the  discharge 
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maintain  an  action  upon  it,  than  he  could 
if  his  claim  was  founded  upon  a  judgment 
or  a  note. 

In  Dunbar  v.  Dunbar,  190  U.  S.  340,  47 
L.  ed.  1084,  23  Sup.  Ct.  Rep.  757,  in  con- 
sidering the  proper  construction  of  the 
words  "unliquidated  claims"  in  the  bnnk- 
rupt  act,  the  court  said:  "In  §  63b,  pro- 
vision is  made  for  unliquidated  claims 
against  the  bankrupt,  which  may  be  liqui- 
dated upon  application  to  the  court,  in  such 
manner  as  it  shall  direct,  and  may  there- 
after be  proved  and  allowed  against  his 
estate.  This  paragraph  b,  however,  adds 
nothing  to  the  class  of  debts  that  might  be 
proved  under  paragraph  a  of  the  same 
section.  Its  purpose  is  to  permit  an  un- 
liquidated claim,  coming  within  the  provi- 
sions of  §  63a,  to  be  liquidated  as  the  court 
should  direct.  We  do  not  think  that  by 
the  use  of  the  language  in  §  63a  it  was 
intended  to  permit  proof  of  contingent  debts 
or  liabilities  or  demands,  the  valuation  or 
estimation  of  which  it  was  substantially 
impossible  to  prove."  In  Crawford  v.  Burke, 
195  U.  S.  176,  49  L.  ed.  147,  25  Sup.  a. 
Rep.  9,  the  court,  upon  the  same  subject, 
said :  "As  to  paragraph  b,  two  constructions 
are  possible:  It  may  relate  to  all  unliqui- 
dated demands,  or  only  to  such  as  may 
arise  upon  such  contracts,  express  or  im- 
plied, as  are  covered  by  paragraph  a.  Cer- 
tainly paragraph  b  does  not  embrace  debts 
of  an  unliquidated  character,  and  which  in 
their  nature  are  not  susceptible  of  being 
liquidated."  See  also  Brown  v.  United  But- 
ton Co.  8  L.R.A.(N.S.)  961,  79  C.  C.  A.  70, 
149  Fed.  48,  9  A.  &  E.  Ann.  Cas.  445. 

Although  the  precise  question  presented  in 
the  case  before  us  was  not  involved  in  the 
cases  mentioned,  the  reasoning  of  the  court 
supports  the  view  we  have  taken. 

Nor  does  the  fact  that  the  claim  grew  out 
of  a  partnership  venture  which  must  be  set- 
tled add  anything  to.  the  strength  of  the  ar- 
gument presented  by  Brown  and  Bloom, 
that  it  was  not  necessary  to  assert  their 
claim  in  the  bankrupt  court.  It  may  be 
conceded  that  Brown  and  Bloom  had  the 
right  to  settle  the  partnership  business,  but 
it  is  also  manifest  that  it  was  their  duty 
to  report  the  settlement  made  to  the  bank- 
rupt court.  If  a  profit  had  been  realized  on 
the  tobacco,  the  creditors  of  the  bankrupts 
were  entitled  to  their  interest  in  it;  and  if 
a  loss  resulted,  the  partners  sustaining  the 
loss  had  the  right  to  present  their  claim 
against  the  bankrupt's  estate.  It  cannot 
be  successfully  maintained  that,  because  the 
bankrupt  act  permits  those  members  of  a 
partnership  who  are  not  adjudged  bankrupt 
to  administer  the  assets,  it  was  intended 
to  release  so  much  of  such  assets  as  might 
belong  to  the  bankrupt  partner  from  ilie 
13 
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payment  of  his  debts.  It  seems  evident 
that  the  purpose  of  the  act,  in  giving  to  the 
members  of  the  partnership  not  adjudged 
bankrupt  the  right  to  settle  up  the  partner- 
ship affairs,  was  to  protect  their  interest, 
and  not  to  defeat  the  rights  of  the  creditors 
of  the  bankrupt  partner.  And  in  our  opin- 
ion, when  some  members  of  a  partnership 
are  adjudged  bankrupt,  and  the  other  part- 
ners take  charge  of  the  partnership  assets, 
it  is  their  duty  to  report  to  the  bankrupt 
court  all  steps  taken  by  them  in  the  winding 
up  of  the  partnership  business,  and  to  report 
to  the  court  the  amount  received  in  settle- 
ment  of  the  partnership  affairs.  Brown  and 
Bloom,  however,  did  not  pay  any  attention 
to  the  bankrupt  proceedings,  or  make  any 
reports  of  the  partnership  affairs.  Their 
failure  to  do  this  lends  support  to  the  con- 
tention of  Cassidy  &  Company,  that  they 
were  to  take  the  tobacco  and  relieve  Cassidy 
&  Company  from  all  liability  on  account 
thereof.  But,  without  further  extending 
this  opinion,  we  may  conclude  by  saying 
that,  as  Cassidy  &  Company  were  discharged 
from  their  indebtedness  to  Brown  and 
Bloom,  the  judgment  against  them  was 
erroneous. 

Wherefore  the  judgment  is  reversedj  with 
directions  to  dismiss  the  petition. 

Nunn,  Ch.  J.^  not  sitting. 


WISCONSIN  SUPREME  COURT. 

STATE  OF  WISCONSIN  EX  REL.  JAMES 
P.  DAVERN,  Respt., 

V. 

DAVID    S.    ROSE,    Mayor    of    Milwaukee, 

Appt. 

(140  Wis.  360,  122  N.  W.  751.) 

Mandamus  —  official  discretion »  con- 
trol. 

1.  A  mayor  having  all  the  powers  of  a 
chief  executive  cannot  be  compelled  by  man- 
damus at  the  suit  of  a  taxpayer  to  remove 
from  oflice  the  chief  engineer  of  the  fire 
department  for  dishonesty  and  perjury,  mis- 
appropriation of  public  property,  and  the 
use  of  offices  at  his  command  to  pay  per- 
sonal debts. 

Same  «- insufficient  charges. 

2.  A  mayor  having  statutory  authority 
to  suspend  for  cause  the  chief  of  the  fire  de- 
partment and  communicate  the  facts  to  the 
board  of  fire  commissioners,  who  shall  pro- 
ceed to  consider  the  desirability  of  his  re- 
moval from  office,  cannot  be  compelled  by 
mandamus  at  the  suit  of  a  taxpayer  to  ex- 
ercise the  power  of  suspension  because  of 
charges  of  dishonesty  against  such  chief, 
where  he  has  investigated  the  charges,  and 
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determined  that  they  were  not  sufficient  to 
require  suspension  of  the  official. 

Officer  ^  reasons  for  action. 

3.  An  executive  officer  of  a  city  having 
statutory  authority  to  suspend  subordinate 
officials  from  office  is  not  bound  to  declare 
the  reasons  for  his  action  or  nonaction  in 
any  particular  case. 

(October  5,  1909.) 

Notc^'Mandantus:  to  compel  exercise 
of  the  power  to  retnove  or  suspend 
public  officer. 

In  harmony  with  State  ex  rel.  Davebn 
V.  Rose  the  cases  generally  hold  that  the 
exercise  of  the  power  to  remove  or  sus- 
pend a  public  officer  can  only  be  enforced 
by  the  courts  in  so  far  as  they  may  compel 
action  on  the  part  of  the  officer  or  board 
empowered  to  remove  officers,  to  pass  upon 
the  sufficiency  of  the  charges  or  investigate 
the  conduct  complained  of,  but  that  they 
cannot  compel  further  action,  or  control  the 
discretion  of  such  officers  or  board. 

Thus,  in  McLaughlin  v.  Burroughs,  90 
Mich.  311,  51  N.  W.  283,  mandamus  to 
compel  the  prosecuting  attorney  to  sign  n 
statement  that  in  his  opinion  charges  mad<« 
in  a  petition  to  the  governor  for  the  removal 
of  an  alderman  demanded  investigation  was 
denied,  it  appearing  that  he  had  previous- 
ly informed  the  persons  who  signed  the  pe- 
tition that  no  investigation  was  necessary, 
notwithstanding  that  under  the  statute 
such  a  statement  by  him  is  necessary  to 
enable  the  governor  to  act  upon  the  peti- 
tion. The  court  said  that,  if  it  should 
issue  a  mandamus  to  compel  the  attor- 
ney to  make  the  statement,  it  would 
be  directing  him  to  certify  the  opinion  of 
the  court,  and  would  involve  an  examina- 
tion and  determination  of  the  merits  of  the 
charges  by  the  court,  and  the  conclusion  by 
it  that  the  prosecuting  attorney  had  abused 
his  discretion,  which  it  had  no  power  to 
do;  but  that  it  was  only  when  such  officers 
refused  to  act  that  the  court  had  jurisdic- 
tion, and  that  extends  no  further  than  to  set 
them  in  motion  and  compel  them  to  take 
action;  that  when  such  officers,  under  the 
law,  have  exercised  their  discretion,  the 
court  cannot  review  it. 

In  State  ex  rel.  Kelleher  v.  St.  Louis  Pub- 
lic Schools,  134  Mo.  298,  66  Am.  St.  Rep, 
503,  35  S.  W.  617,  it  was  held  that  while 
mandamus  will  not  ordinarily  lie  to  con- 
trol the  action  of  an  inferior  tribunal  in 
whom  a  discretion  as  to  the  performance  or 
nonperformance  of  duties  is  imposcMl  upon 
it  by  law,  yet,  if  the  discretionary  power  is 
exercised  with  manifest  injustice,  the  courts 
are  not  precluded  from  commanding  its  due 
exercise.  Thus,  where  a  school  board  has 
been  guilty  of  a  gross  abuse  of  discretion 
conferred  on  it  by  statute,  to  fix  the  time, 
place,  and  manner  of  conducting  an  election 
of  members  of  the  board,  by  selecting  for 
purely  partisan  ends  jud&^es  and  clerks  of 
such  election,  who  are  alt  members  of  the 
same   political   party,   and   by   persistently 
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APPEAL  by  respondent  from  an  order  of 
the  Circuit  Court  for  Milwaukee  County 
granting  an  alternative  writ  of  mandamus 
requiring  him  as  mayor  of  the  city  of  Mil- 
waukee to  remove  the  chief  engineer  of  the 
fire  department  for  alleged  misconduct  in 
office.    Reversed. 

Statement  by  Dodge,   J.: 

Mandamus.  Relator  asserts  himself  to 
be  a  citizen  and  taxpayer  of  the  city  of  Mil- 
waukee, and  that  he  petitions  on  behalf  of 
himself  and  all  others  similarly  situated, 
asserts  various  acts  of  misconduct  on  the 
part  of  the  chief  engineer  of  the  fire  depart- 
ment of  said  city,  and  that  in  September, 
1908,  he  filed  with  the  respondent,  then  and 
now  mayor  of  the  city  of  Milwaukee,  cer- 
tain charges  of  such  misconduct;  that  there- 
upon said  respondent  called  to  his  office  a 
lai^e  number  of  the  members  of  the  fire  de- 
partment, and  took  their  ex  parte  oral  state- 
ments, and  thereupon  refused  to  suspend 
said  chief  or  to  send  such  charges  to  the 
board  of  fire  and  police  commissioners  for 
investigation,  on  the  ground,  as  stated  by 
respondent,  that  said  charges  were  too 
flimsy  to  receive  serious  consideration.  The 
charges  consist  principally  in  that  some 
two  or  three  years  before  said  chief  tem- 
porarily misappropriated  certain  funds  un- 
der his  official  control;  that  he  committed 
perjury,  for  which  he  was  indicted,  tried, 


and  acquitted  in  1907;  that  at  that  time  he 
was  also  guilty  of  subornation  of  perjury; 
that  at  some  times  not  named  the  labor  of 
certain  city  employees,  and  also  certain  city 
property,  was,  under  said  chief's  command, 
expended  for  his  private  benefit;  that  he 
appointed  a  man  upon  the  fire  force  because 
of  personal  pecuniary  obligation  to  him, 
instead  of  fitness;  that  immediately  after 
filing  such  charges  against  him  he  dis- 
charged several  of  the  members  of  the  fire 
department;  and  other  things  not  deemed 
material  for  statement.  The  respondent 
moved  to  quash  the  alternative  writ  issued 
upon  said  petition,  (1)  for  insufficiency  of 
the  matter  therein  stated  to  warrant  a  writ 
of  mandamus;  and  (2)  for  defect  of  parties 
respondent  by  reason  of  the  nonjoinder  of 
the  chief.  The  motion  to  quash  was  denied, 
from  which  action  this  appeal  is  brought  by 
respondent. 

Mr.  Walter  H.  Bender,  with  Mr.  John 
T.  Kelly,  for  appellant: 

The  mayor  cannot  be  compelled  at  the 
suit  of  a  taxpayer  to  exercise  the  discretion 
in  him  vested. 

People  ex  rel.  Peabody  v.  Atty.  Gen.  22 
Barb.  114. 

Mandamus  will  not  lie  to  control  or  re- 
view the  exercise  of  the  discretion  of  an 
officer  when  the  act  is  either  judicial  or 
quasi   judicial,  and,  while  mandamus  may 


and  arbitrarily  refusing  to  hear  or  to  ac- 
cede to  requests  of  taxpayers  for  the  ap- 
pointment of  election  officers  from  different 
political  parties,  the  supreme  court,  in  the 
exercise  of  its  superintending  control  over 
inferior  tribunals,  will,  by  mandamus,  com- 
pel the  board  to  rescind  the  appointments 
so  made,  and  to  select  such  judges  and 
clerks  frona  different  political  parties. 

But  in  State  ex  rel.  Smith  v.  Theus, 
114  La.  1097,  38  So.  870,  it  was  held  that 
mandamus  would  lie  against  the  district 
attorney  to  compel  him  to  institute  suit  to 
remove  a  parish  superintendent  of  public  in- 
struction from  office  which  he  was  unlaw- 
fully holding  and  exercising,  where  such 
duty  was  imposed  by  law  upon  such  officer. 

In  State  ex  rel.  Castor  v.  Saline  County, 
18  Neb.  422,  25  N.  W.  687,  the  supreme 
court,  upon  an  original  application,  issued  a 
mandamus  to.  compel  a  board  of  county 
sQperrisors  to  act  upon  a  complaint  against 
a  county  officer  and  to  proceed  with  the 
trial  of  the  charges,  where,  under  the  law, 
they  had  authority  to  hear  and  determine 
complaints  against  coimty  officers.  The 
court  said  that  while  they  could,  by  man- 
flamus,  compel  the  board  of  county  super- 
visors to  act  upon  the  complaint,  they  could 
in  no  way  control  its  judgment  or  legal 
discretion;  but  that  the  trial  and  ousting 
from  office  by  the  board  was  not  the  exer- 
ise  of  the  judicial  power  nor  of  the  power 
of  unpeachment,  but  of  a  quasi  political  and 
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administrative  power,  and  as  such  could  be 
controlled  by  the  court. 

In  Maverick  Oil  Co.  v.  Hanson,  67  N.  H. 
203,  29  Atl.  461,  it  was  held  that  mandamus 
was  not  the  proper  remedy  to  compel  the 
appointing  power  to  remove  an  oil  inspect- 
or from  office  on  the  ground  of  his  ineligi- 
bility to  office.  In  that  case  the  court  stat- 
ed that  the  proceeding  should  have  been  an 
information  in  the  nature  of  quo  warranto, 
or  a  petition  therefor  brought  in  the  name 
of  the  attorney  general  as  representative  ot 
the  state. 

In  State  ex  rel.  Warmolts  v.  Kee^an, 
69  N.  J.  L.  186,  64  Atl.  813,  it  was  held 
that  mandamus  would  issue  to  compel  the 
clerk  of  a  board  of  alderman  to  strike  one 
name  from  the  roll  of  members,  upon  his 
refusal  to  comply  with  the  resolution  of  the 
board  directing  him  so  to  do.  The  court 
said  that  the  clerk  of  board  of  aldermen,  in 
keeping  a  record  of  its  proceedings,  per- 
forms a  ministerial  duty  that  is  imperative 
in  its  nature,  and  his  opinion  of  the  legal 
propriety  of  the  official  acts  that  he  is 
called  upon  to  register  is  of  no  consequence. 

Cases  in  which  the  writ  of  mandamus 
was  requested  for  the  purpose  of  restoring 
one  to  office  have  been  excluded  from  this 
note,  though  the  relief  also  sought  was  that 
the  court  compel  the  removal  from  office  of 
one  who  had  been  appointed  to  take  the 
place  of  the  relator. 
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be  invoked  to  compel  the  exercise  of  dis-  ]  221 ;   Detroit  t.  Hosmer,  79  Mich.  384,  44 


cretion,  it  cannot  compel  such  discretion  to 
be  exercised  in  any  particular  way. 

26  Cyc.  Law  &  Proc.  p.  158;  State  ex  rel. 
Gericke  v.  Ahnapee,  99  Wis.  326,  74  N.  W. 
783;  State  ex  rel.  Fourth  Nat.  Bank  v. 
Johnson,  103  Wis.  622,  51  L.R.A.  33,  79  N. 
W.  1081;  State  ex  rel.  Court  of  Honor  v. 
Giljohann,  111  Wis.  386,  87  N.  W.  245; 
State  ex  rel.  Coffey  v.  Chittenden,  112  Wis. 
674,  38  N.  W.  687 ;  State  ex  rel.  Ginn  v.  Wil- 
son, 121  Wis.  520,  99  N.  W.  336;  State  ex 
rel.  Wisconsin  Metropolis  Teleph.  Co.  t. 
Milwaukee,  332  Wis.  615,  113  N.  W.  40; 
State  ex  rel.  Rudolph  v.  Hutchinson,  134 
Wis.  283,  114  N.  W.  454;  State  ex  rel.  Van- 
derwall  v.  Phillips,  134  Wis.  437,  114  N. 
W.  804. 

Mandamus  does  not  lie  to  compel  a  party 
holding  an  official  position  to  reverse  a  de- 
cision already  rendered  in  the  exercise  of 
discretionary  power. 

26  Cyc.  Law  &  Proc.  pp.  200,  239,  240, 280; 
19  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  781, 807 ; 
People  ex  rel.  Peabody  v.  Atty.  Gen.  supra; 
•People  ex  rel.  Demarest  v.  Fairchild,  67  N. 
Y.  335;  People  ex  rel.  Woodward  v.  Rosen- 
dale,  76  Hun,  103,  27  N.  Y.  Supp.  837; 
People  ex  rel.  Wooster  v.  Maher,  141  N.  Y. 
330,  36  N.  E.  396;  Lewright  v.  Bell,  94 
Tex.  556,  63  S.  W.  623 ;  McLaughlin  v.  Bur- 
roughs, 90  Mich.  311,  51  N.  W.  283;  State 
ex  rel.  Castor  v.  Saline  County,  18  Neb. 
422,  26  N.  W.  587;  State  ex  rel.  Folk  v. 
Talty,  166  Mo.  529,  66  S.  W.  361 ;  Everding 
V.  McGinn,  23  Or.  15,  35  Pac.  178;  Thomp- 
son V.  Watson,  48  Ohio  St.  552,  31  N.  E. 
742. 

Mr.  Hugh  Ryan,  with  Messrs.  Ryan, 
Ogden,  &  Bottnm,  for  respondent: 

Mandamus  will  lie  to  compel  the  mayor  to 
suspend  the  chief  engineer  of  the  fire  de- 
partment, and  send  the  charges  against  him 
to  the  board  of  police  and  fire  commission- 
ers for  investigation. 

State  ex  rel.  Buchanan  ▼.  Kellogg,  95 
Wis.  672,  70  N.  W.  300;  State  ex  rel.  Coffey 
V.  Chittenden,  112  Wis.  569,  88  N.  W.  587; 
State  ex  rel.  McGovern  v.  Williams,  136 
Wis.  1,  116  N.  W.  225;  People  ex  rel.  Em- 
pire City  Trotting  Club  v.  State  Racing 
Commission,  ]90  N.  Y.  31,  82  N.  E.  723; 
Merrill,  Mandamus,  §§  37,  39-41;  State  ex 
rel.  Castor  v.  Saline  County,  18  Neb.  422, 
25  N.  W.  587;  Stockton  &  V.  R.  Co.  v. 
Stockton,  51  Cal.  328;  Raisch  v.  Board  of 
Education,  81  Cal.  542,  22  Pac.  890;  Wood 
v.  Strother,  76  Cal.  545,  9  Am.  St.  Rep. 
249,  18  Pac.  766;  Brokaw  v.  Highway 
Comrs.  130  111.  482,  6  L.R.A.  361,  22  N. 
E.  696;  Glencoe  v.  People,  78  111.  382; 
State  ex  rel.  Brickman  v.  Wilson,  123  Ala. 
259,  45  L.R.A.  772,  26  So.  482 ;  State  ex  rel. 


N.  W.  622;  Ex  parte  Bradley,  7  WalL  364, 
19  L.  ed.  214;  Virginia  v.  Rives,  100  U.  S. 
313,  26  L.  ed.  667. 

Where  an  officer  may  be  removed  "for 
cause,"  the  person  removed  may  always  pro- 
cure the  adjudication  of  a  court  upon  the 
existence  of  the  cause. 

Spelling,  Extr.  Relief,  §  1577;  State  ex 
rel.  Gill  v.  Watertown,  9  Wis.  254;  State  ex 
rel.  Carpenter  v.  Hastings,  10  Wis.  518; 
State  ex  rel.  Brickman  v.  Wilson,  supra; 
State  ex  rel.  Burnham  v.  Cornwall,  97  Wis. 
565,  73  N.  W.  63;  State  ex  rel.  Fourth  Nat. 
Bank  t.  Johnson,  103  Wis.  691,  61  L.R.A. 
33,  79  N.  W.  1081. 

Bodge,  J.,  delivered  the  opinion  of  the 
court: 

With  a  debated  question  of  defect  of 
parties  we  shall  not  concern  ourselves,  since 
the  view  we  have  taken  upon  the  general 
merits  of  this  case  renders  it  immaterial 
to  the  result. 

The  general  plan  of  the  government  of 
the  state,  either  generally  or  in  such  sections 
aa  its  municipal  corporations,  is  framed 
upon  the  theory  of  intrusting  to  the  legis- 
lative and  executive  branches,  and  adminis- 
trative officers  appointed  within  them,  the 
formulation  of  policy  and  the  execution 
thereof  by  officials,  constitutional  or  legis- 
lative, in  whom  is  vested  the  discretion  as 
to  what  will  be  most  promotive  of  the  wel- 
fare of  the  community.  In  general  that 
policy  is  decided  by  the  legislature,  in  de- 
tail it  must  in  many  respects  be  left  to  the 
individual  officials  acting  upon  their  knowl- 
edge of  specific  situations  and  their  judg- 
ment as  to  what  the  public  good  requires  in 
those  specific  instances.  Those  officers  are 
selected  either  by  the  people  directly,  or  by 
some  other  method  considered  likely  to  pro- 
cure the  persons  best  qualified  in  judgment, 
character,  and  ability  to  perform  their  re- 
spective duties.  They  take  their  places  as 
public  officers  under  the  sanction  of  an 
oath  of  office,  and  under  the  burden  of  a 
trust  as  binding  and  transcendent  as  do  the 
judges  of  the  courts.  Their  selection,  either 
by  the  people  themselves  directly,  or  by 
their  authorized  representatives,  carries  with 
it  declaration  of  the  fitness,  of  each  officer 
for  his  place,  conclusive  until  the  appoint- 
ing authority  can  have  an  opportunity  to 
speak  again,  or  until  those  tribunals  vested 
with  authority  to  remove  are  invoked.  With 
the  exercise  of  the  judgment  and  discre- 
tion committed  to  such  officials  the  courts 
have  no  right  to  interfere,  and  this  for  a 
very  good  reason.  The  occupants  of  judicial 
places  are  not  selected  to  manage  the  polit- 
ical affairs  of  the  state.    The  qualificationa 
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not  Buch  as  to  imply  abilities  to  that  end. 
Again,  their  opportunities  for  acquainting 
themaelTes  with  the  needs  and  wishes  of  the 
people  of  the  state  or  any  locality,  with  all 
the  complex  elements  involved  in  a  given 
exigency,  are  in  nowise  comparable  to  those 
of  the  legislative  or  administrative  officers. 
So  that,  other  things  being  equal,  the  prob- 
abilities of  a  correct  estimate  of  the  needs 
of  the  public  are  far  less  in  case  of  the 
judges  than  they  are  iu  case  of  the  holders 
of  the  political  offices.  Of  course,  all  of- 
ficials, being  human,  are  liable  to  err,  and 
the  people  must  suffer  the  results  of  errors 
of  judgment  into  which  their  responsible 
officials,  judicial  as  well  as  others,  may  fall; 
bnt  at  least  the  theory  of  our  government 
is  that  the  peril  of  error  of  judgment  or 
intention  on  the  questions  committed  to 
them  is  less  in  the  legislative  and  executive 
officials,  close  to  the  people  and  close  to 
the  facts  of  the  exigencies  in  which  they 
act,  than  it  would  be  at  the  hands  of  the 
judiciary,  selected  for  its  supposed  ability 
to  apply  abstract  rules  of  law  to  concrete 
instances.  Thus,  much  has  been  said  be- 
cause of  a  growing  tendency,  of  which  we 
think  the  present  proceeding  is  illustrative, 
to  suppose  that  any  individual  who  differs 
with  a  public  official  as  to  the  policy  which 
the  latter  should  pursue  may  demand  that 
the  judgment  of  some  court  as  to  his  con- 
duct shall  be  substituted  for  his  own,  and 
control  his  official  acts.  Nothing  could  be 
further  from  the  theory  of  our  government 
nor  leas  likely  to  be  promotive  of  public 
welfare.  People  ex  rel.  Sutherland  v.  The 
Govemor,  29  Mich.  320,  18  Am.  Rep.  89. 
Courts  sit  to  remedy  wrongs,  and  it  is  often 
Di'ged  that  no  wrong  should,  by  courts,  be 
allowed  to  go  without  a  remedy;  but  no 
wrong  in  the  legal  sense  results  when  one 
n^ives  all  that  the  law  accords  him.  So, 
when  the  only  right  of  an  individual,  or  the 
public,  which  the  law  g^ves,  is  that  which 
a  designated  officer  deems  best,  the  honest 
decision  of  that  officer  is  the  measure  of  the 
right,  however  his  judgment  may  differ 
from  that  of  others,  even  of  the  courts. 
'^tatc  ex  rel.  Cook  y.  Houser,  122  Wis.  634, 
570.  100  K  W.  964;  Rowell  v.  Smith,  123 
Wis.  510,  528,  102  N.  W.  1. 

Of  course,  it  is  true  that  the  legislature 
njsy,  and  very  frequently  does,  impose  upon 
etecutive  and  administrative  officers  abso- 
lute duty  involving  nothing  of  judgment  or 
dij^retion  except  such  as  is  first  exercised 
^v  the  legislature  itself,  which  discretion, 
being  there  exercised  and  pronounced  in  the 
l*w,  leaves  no  choice  to  the  official.  Such 
ministerial  duty  may  be  enforced  in  a  prop- 
er case  by  the  courts  if  there  is  no  other 
adequate  method  provided.  It  therefore  be- 
comes essential  in  every  case  of  official  ac- 
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tion  to  consider  whether  the  legislature  has 
so  passed  upon  all  questions  of  policy  and 
discretion,  and  imposed  by  law  a  mere 
ministerial  duty  in  obedience  to  their  deci- 
sion, or  has  reposed  in  the  administrative  or 
executive  officer  discretion  as  to  when  or 
how  he  ought  to  act.  In  organizing  the 
government  of  the  city  of  Milwaukee  the 
legislature  followed  the  general  lines  of  the 
governments  of  the  United  States  and  of 
the  several  states  in  creating  legislative 
and  executive  departments  and  officers  main- 
ly independent  of  each  otlivr.  The  charter 
provided  for  a  mayor  having,  within  the 
limited  territory,  the  substantial  charac- 
teristics of  a  chief  executive  in  analogy  to 
the  President  of  the  United  States  and  the 
governors  of  the  several  states.  The  char- 
ter declared  that  the  mayor  should  be  "the 
chief  executive  officer  and  the  head  of  the 
fire  department  and  of  police  in  said  city," 
and  that  he  should  "take  care  that  the  laws 
of  the  state  and  the  ordinances  of  the  city 
are  duly  observed  and  enforced."  These 
expressions  signify  the  conferring  of  all  the 
powers  of  a  chief  executive,  except  as  else- 
where limited,  with  the  necessary  right  of 
discretion  and  judgment.  They  also  evince 
the  reliance  and  confidence  in  the  motives 
which  should  actuate  the  decisions  finally 
arrived  at  by  such  an  officer,  which  accom- 
pany the  delegation  of  broad  discretion  and 
responsibility  to  the  other  principal  officers 
of  government,  imposing  as  an  assurance 
and  sanction  for  the  faithful  performance 
of  such  duties  the  same  official  oath  as  in 
the  case  of  a  govemor  of  a  state  or  the 
judges  of  the  highest  courts.  The  mayor, 
therefore,  generally  speaking,  is  in  no  sense 
a  mere  ministerial  officer  to  perform  only 
acts  as  to  which  the  legislature  has  exer- 
cised all  discretion  and  judgment  and  made 
him  a  mere  implement  of  expression.  While, 
as  already  said,  mere  ministerial  duties  may 
incidentally  be  conferred  upon  him,  the  gen- 
eral words  of  the  charter  go  much  further. 
They  indicate  reliance  in  his  discretion, 
rather  than  mere  ministerialism.  From 
early  times  the  grant  of  executive  power, 
the  general  power  to  execute  the  laws,  has 
been  construed  as  broadly  effective  of  it- 
self, and  especially  so  in  the  matter  of  ap- 
pointment and  removal  of  subordinate  offi- 
cers. On  this  subject  occurred  the  most 
famous  historical  instance  of  constitutional 
construction  by  a  legislative  body.  In  the 
first  Congress  of  the  United  States,  upon  a 
bill  to  create  the  Secretary  of  Foreign  Af- 
fairs, to  be  appointed  by  the  President, 
with  the  consent  and  approval  of  the  Sen- 
ate, and  "to  be  removed  from  office  by  the 
President  of  the  United  States,"  ensued  in 
the  House  of  Representatives  one  of  the 
most  remarkable  debates  in  the  history  of 
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the  Federal  government,  on  the  question 
whether  the  last-quoted  words  should  be 
eliminated  because  implying  assertion  of 
power  in  the  Congress  to  grant  or  withhold 
the  right  of  removal;  it  being  contended, 
on  the  one  hand,  that  the  power  under  the 
Constitution  might  rest  in  any  of  several 
places,  and,  on  the  other  hand,  under  the 
leadership  of  James  Madison,  that  the  "ex- 
ecutive power"  conferred  by  the  Constitu- 
tion on  the  President  had  already  vested  in 
him  the  power  of  removal  of  executive  of- 
ficers, and  that  the  Congress  could  not  take 
it  away,  and  should  not  appear  to  claim 
such  right.  Those  debates  are  contained  in 
1  Annals  of  Congress,  extending  from  page 
455  to  page  585,  and  resulted  in  the  over- 
whelming adoption  of  Mr.  Madison's  con- 
tention against  the  proposition  that  the 
power  of  removal  inhered  in  or  resulted 
from  the  power  of  appointment  or  rested 
with  the  legislature  to  grant  or  withhold, 
but  that  it  was  included  in  the  "executive 
power,"  and  hence  was  vested  in  the  Presi- 
dent. That  construction  of  the  Constitu- 
tion has  received  multitudinous  approval 
since,  and  been  recognized  by  all  thoughtful 
and  careful  writers,  jurists,  and  attorneys 
general  of  the  United  States  as  settled.  2 
Marshall,  Life  of  Washington,  p.  162;  1 
Kent,  Com.  310;  Bancroft's  History  of  the 
Constitution ;  Ex  parte  Hennen,  13  Pet. 
225,  10  L.  ed.  136;  4  Ops.  Atty.  Gen. 
(Legare)  1;  Id.  ( Clifford)  609;  5  Ops. 
Atty.  Gen.  (Crittenden)  288,  290.  This 
subject  was  exhaustively  discussed  and  a 
very  complete  collection  of  the  expressions 
of  leading  writers  thereon  embodied  in  the 
brief  for  the  government  in  Parsons  v. 
United  States,  167  U.  S.  324,  42  L.  ed.  185, 
17  Sup.  Ct.  Rep.  880.  Mr.  Madison's  views, 
thus  adopted,  are  expressed  more  particu- 
larly on  pages  462,  463,  464,  and  499  of  1 
Annals  of  Congress.  Thus,  before  adoption 
of  our  Constitution  and  before  the  draft  of 
the  Milwaukee  charter,  it  had  become* estab- 
lished that  executive  power  as  conferred 
by  such  instruments  included  the  power  to 
appoint  and  remove  subordinate  executive 
officers  at  discretion,  except  as  qualified  by 
other  expressions. 

Hence,  seemingly,  it  would  be  plain  that 
in  the  absence  of  any  other  charter  provi- 
sions the  mayor,  merely  by  his  creation  as 
the  chief  executive,  and  by  the  imposition 
of  the  duty  to  see  that  the  laws  and  ordi- 
nances were  enforced,  would  have  the  power 
of  appointment  and  removal.  That  power, 
however,  was  qualified  in  some  degree 
through  all  stages  of  the  charter  of  Mil- 
waukee up  to  the  adoption  of  a  fire  and  po- 
lice commission,  by  chapter  378,  p.  1251, 
Laws  1885,  whereby  the  appointment  and 
removal  of  the  chiefs  of  the  fire  and  police 
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departments  was  vested  in  that  board  and 
taken  away  from  the  mayor.  Section  6  of 
that  act  provides  that,  in  case  of  a  vacancy 
in  either  ofiice,  it  shall  be  the  duty  of  said 
board  to  appoint  proper  persons  to  fill  such 
offices  "during  good  behavior  subject  to 
suspension  and  removal  as  hereinafter  pro- 
vided;" and  §  12  conferred  on  the  board  the 
power  to  remove  either  such  officer  when  of 
the  unanimous  opinion  that  the  good  of 
the  service  would  be  subserved  thereby. 
These  provisions,  emanating  from  the  leg- 
islature, were,  of  course,  limitations  upon 
the  executive  power  of  the  mayor,  but  ac- 
companying them  was  §  11  of  the  same  act, 
which  provided  that  the  chief  of  police  and 
the  chief  of  the  fire  department  and  other 
specified  officers  shall  be  subject  to  suspen- 
sion from  office  for  cause  by  the  mayor  at 
any  time.  Any  officer  so  suspended  shall 
thereupon  cease  to  exercise  the  functions  of 
his  office  until  he  shall  be  reinstated.  In 
case  of  such  suspension,  the  mayor  shall  at 
once  communicate  to  said  board  the  charge 
or  charges  against  the  officer  suspended,  and 
the  board  shall  at  once  consider  and  exam- 
ine the  same,  giving  the  suspended  officer 
opportunity  to  meet  the  charges  and  to  be 
heard  in  his  own  defense.  If  the  charges 
are  not  sustained  by  the  board,  the  officer 
shall  be  immediately  reinstated.  If  they 
are  sustained,  the  board  shall  determine 
whether  the  good  of  the  service  requires  re- 
moval from  office  or  suspension,  and  their 
decision  shall  control  the  action  of  the 
mayor.  It  is  clear  that  thus  was  formu- 
lated an  entirely  new  scheme  or  plan  with 
reference  to  certain  subordinate  executive 
officers,  whereby  the  whole  subject  of  their 
appointment  and  removal  was  taken  out  of 
the  hands  of  the  chief  executive  of  the  city, 
and  vested  in  a  board;  but  it  is  equally  ap- 
parent that  the  legislature,  appreciating 
the  inherent  incapacity  of  such  boards  for 
prompt  and  effective  executive  action  in 
emergencies,  intended  to  preserve  in  the 
mayor  the  power  of  suspension  in  a  proper 
case.  That  power  was  lodged  in  the  mayor 
as  essential  to  his  duty  to  guard  the  gen- 
eral welfare,  and  to  see  that  the  laws  and 
ordinances  should  be  enforced.  The  cause 
mentioned  in  §  11  for  which  the  suspension 
might  be  made,  of  course,  means  any  c&uae 
which,  in  the  honest  judgment  of  the  mayor 
as  a  trusted  and  responsible  chief  executive, 
might  reasonably  render  such  suspension 
advisable  for  the  public  good.  The  dis- 
cretion so  conferred  empowered  him  to 
weigh  all  considerations  in  deciding  whether 
sufficient  cause  existed  for  such  suspenaion. 
Those  causes  and  considerations  are  innu- 
merable. A  perfectly  good  cause  for  remov- 
al may  be  no  sufficient  cause  for  summary 
suspension,  and,  vice  versa,  a  good  cause  for 
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temporary  suBpension  may  exist  which  does 
not  warrant  complete  removal.    In  the  case 
of  tiie  fire  chief  his  abilities  as  a  fighter  of 
fire  to  preserve  property  and  the  safety  of 
the  community  are  considerations  of  great 
importance  which  may  well  deter  the  mayor 
in  his  honest  judgment  from  even  temporari- 
ly displacing  him  and  leaving  the  city  with- 
out his  services,  although  he  may  lack  many 
other  attributes  of  an  ideal  public  officer, 
and  thus  make  choice  of  a  successor  advisa- 
ble.   The  condition  of.  things  as  to  the  pres- 
ence upon  the  force  of  a  subordinate  able  to 
supply  those  emergency  qualities  which  the 
chief  may  have,  might  well  justify  the  may- 
or in  deciding  not  to  suspend  one  whom  he 
may  believe  ought  not  permanently  to  con- 
tinue as  the  chief  of  that  fire  department  be- 
cause of  other  defects  of  character,  during 
consideration  by  the  board  of  the  sufficiency 
of  those  defects  as  cause  of  removal.    For 
multitudinous  reasons  like  these,  it  is  not 
the  absolute  duty  of  the  mayor,  even  if  in- 
fonned  of  great  or  even  gross  dereliction  in 
certain  directions,   to  momentarily  deprive 
the  city  of  the  protection   resulting  from 
other  abilities  of  such  an  officer  as  the  fire 
chief  or  the  chief  of  police.    The  contention 
of  respondent  to  the  effect  that,  whenever 
charges  are  laid  by  a  "citizen  and  taxpay- 
er" a  ministerial  duty  is  imposed  upon  the 
mayor  to  forthwith  suspend,  at  once  sug- 
gests illustrations  which  are  convincing  of 
the  impossibility  of  such  legislative  inten- 
tion.   Were  the  chief  of  police  engaged  in  a 
campaign  against  gambling  houses  or  houses 
of  ill  fame,  he  would  naturally  draw  upon 
himself  the  antagonism  of  those  who  profit 
from  such   establishments,   and    if,   at   the 
critical  moment  of  such  proceedings,  a  fear- 
less and  effective  chief  of  police  must  lay 
down  the  fight  because   the   proprietor   of 
such  a  building,  a  "citizen  and  taxpayer," 
laid  some  charge  of  general  impropriety  or 
cTen  dishonesty  against  him,  the  possibility 
of  the  enforcement  of  the  laws  and  ordinan- 
ces for  the  time  being  at  least  might  well 
disappear.     The  mayor  must  be  authorized 
in  such  a  case   to   look  not  alone  to  the 
charges,  but  as  well  to  the  necessities  of  the 
community.    The  possibility  of  a  substitute 
for  the  assailed  officer  competent  to  meet  the 
exigencies  of  the  moment,  and  an  infinity  of 
other  considerations  as  to  whether  it  is  best 
that  be  be  summarily   suspended   and   the 
office  left  vacant  until  the  commission  can, 
in  the  slow  course  of  investigation  and  pro- 
cedure that  must  characterize  such  bodies, 
fill  the  place  with  another  appointee,  present 
themselves  in  such  a  contingency.     We  are 
persuaded  that  the   power,  and,  of  course, 
the  duty,  of   suspension  preserved    in   the 
mayor  by  §  11,  is  discretionary  in  a  very 
^i^  degree,  and  therefore,  under  the  uiii- 
2J8ULA.(N.S.) 


form  holding  of  this  court,  that  the  may- 
or's decision  not  to  exercise  it  is  not  sub- 
ject to  review  or  direction  by  the  courts, 
unless,  indeed,  there  may  be  found  an  en- 
tire refusal  to  consider  and  exercise  discre- 
tion.    State  ex  rel.   Gill  v.  Watertown,   9 
Wis.  254;  State  ex  rel.  Gericke  v.  Ahnapee, 
99  Wis.  322,  326,  74  N.  W.  783;  State  ex 
rel.    Coffey   v.    Chittenden,    112    Wis.    569, 
574,  88  N.  W.  587;   State  ex  rel.  People's 
Land  and  Mfg.  Co.  v.  Holt,  132  Wis.  131, 
111   N.  W.   1106;   State  ex  rel.  Wisconsin 
Metropolis   Teleph   Co.    v.   Milwaukee,    132 
Wis.  615,  618,  113  N.  W.  40;  State  ex  rel. 
Rudolph  V.  Hutchinson,  134  Wis.  283,  114 
N.   W.   463;    State   ex   rel.   Vanderwall    v. 
Phillips,    134    Wis.    442,    114    N.    W.    802; 
State  ex  rel.  Wagner  v.  Dahl    (Wis.)    122 
N.  W.  748;  High,  Extr.  Legal  Rem.  §  42. 
In  this  case  we  can  find  nothing  of  such 
refusal.    There  is  no  duty  resting  upon  an 
executive  officer  vested  with  such  ample  dis- 
cretion as  this,  to  declare  the  reasons  for 
his    decision    or    his    action    in    deciding 
against  suspension.     It  is  enough  for  him 
to  declare  that  he  deems  the  public  welfare 
promoted  by  action  or  inaction,  which  dec- 
laration indeed   need  only  be  by  the  act. 
John  Adams,  who,  as  Vice  President,  had 
cast  the  deciding  vote  in  favor  of  Madison's 
construction  of  executive  power,  referred  to 
in  an  earlier  part  of  this  opinion,  gave  his 
own  illustration,  when  President,  of  the  ex- 
tent of  accountability  of  the  chief  execu- 
tive under  such  a  power,  in  his  communi- 
cation of  May  12,  1800,  to  the  then  Secre- 
tary of  State,  which  reads:    "Divers  causes 
and  considerations  essential  to  the  adminis- 
tration of  the  government,  in  my  judgment, 
requiring  a   change   in   the   department  of 
state,  you  are  hereby  discharged  from  any 
further  service  as  Secretary  of  State.    John 
Adams,   President   of   the    United   States.*' 
In  the  presence  of  such  a  solemn  declara- 
tion   courts   must   indulge   in  every   prima 
facie    presumption    in    favor    of    the    good 
faith   of   the   executive   officer   in    his   dis- 
charge of  his  duties  as  such,  and  only  when 
it  can  be  established  by  the  clearest  possi- 
ble evidence  that  such  officer  has  wholly  re- 
fused to  exert  his  jurisdiction  or  to  exer- 
cise any  discretion  whatever  can  the  courts 
properly  interfere  by  mandamus.    Spalding 
V.  Vilas,  161  U.  S.  483,  40  L.  ed.  780,  16 
Sup.  Ct.  Rep.  631;  People  ex  rel.  Peabody 
V.   Atty.   Gen.   22   Barb.    114,    118;    Ely  v. 
Cram,  17  Wis.  537;   Connor  v.  Marshfield, 
128  Wis.  280,  288,  107  N.  W.  639.     In  the 
present  case  it  appears  by  the  relation  it 
self  that,  upon  receipt  of  relator's  so-called 
charges,  the  mayor  did  enter  into  an  inves- 
tigation,   took    various    means    to    inform 
i  himself  of  facts  and  of  the  situation,  and 
I  declared  his  conclusion  that  the  charges  did 
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not  warrant  the  suspension  of  the  oflicer, 
resulting,  as  it  must,  to  the  latter's  great 
detriment  and  to  the  deprivation  of  the  city 
and  the  public  of  his  services.  It  is  ap- 
parent, therefore,  on  the  face  of  the  papers, 
that  the  discretion  was  exercised,  and  that 
the  conditions  upon  which  it  might  be  tho 
duty  of  the  mayor  to  suspend  the  fire  chief 
did  not  exist.  Hence,  of  course,  the  motion 
to  quash  should  have  been  granted. 

Order  reversed  and  cause  remanded,  with 
directions  to  quash  the  alternative  writ  of 
mandamus  and  to  dismiss  the  proceeding. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAIi  COURT. 

PATRICK  MALONEY 

JEREMIAH  F.  HAYES. 
(206  Mass.  1,  91  N.  E.  911.) 

Ijandlord  —  unsafe  sidewalk  —  liability. 

A  property  owner  cannot  escape  liability 
for  injury  to  a  pedestrian  through  ice 
formed  on  the  sidewalk  from  water  cast 
thereon  from  a  pipe  constructed  by  him,  be- 
cause at  the  time  of  the  injury  the  property 
was  in  possession  of  a  tenant. 

(May   18,    1910.) 

I^XCEPTIONS  by  plaintiff  to  the  direc- 
j  tion  by  the  Superior  Court  for  Norfolk 
County  of  a  verdict  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 


personal  injuries  for  which  defendant  was 
alleged  to  be  responsible.     Sustained. 

The  facts  are  stated  in  the  opinion* 

Mr.  Ix>ul8  S.  Thierry  for  plaintiff. 

Messrs.  John  H.  Appleton  and  Charles 
R.  Darling,  for  defendant: 

The  plaintiff  must  show  that  the  premises 
were  ^'permanently  dangerous."    . 

Clifford  V.  Atlantic  Cotton  Mills,  146  Mass. 
47,  4  Am.  St.  Rep.  279,  15  N.  E.  84;  Coman 
V.  Alles,  198  Mass.  99,  14  LJl.A.(N.S.)  950, 
83  N.  E.  1097. 

It  is  the  occupier  who  is  prima  facie  lia- 
ble to  third  persons  for  damages  arising 
from  any  defect. 

Leonard  v.  Storer,  115  Mass.  88,  15  Am. 
Rep.  76. 

The  owner  has  a  right  to  rely  on  the 
tenant's  managing  the  premises  in  such  a 
way  as  to  prevent  them  from  being  a 
nuisance. 

Clifford  y.  Atlantic  Cotton  Mills,  146 
Mass.  47,  4  Am.  St.  Rep.  279,  15  N.  E.  84 ; 
Mellen  y.  Morrill,  126  Mass.  545,  30  Am. 
Rep.  695;  Handyside  v.  Powers,  145  Mass. 
123,  13  N.  E.  462;  Caldwell  y.  Slade,  156 
Mass.  84,  30  N.  E.  87;  Hutchinson  y.  Cura- 
mings,  156  Mass.  329,  31  N.  E.  127;  Frisch- 
berg  y.  Hurter,  173  Mass.  22,  52  N.  E.  1086; 
Neas  y.  Lowell,  193  Mass.  441,  79  N.  E.  810; 
Coman  y.  Alles,  198  Mass.  99,  14  L.R.A. 
(N.S.)  950,  83  N.  E.  1097;  Rich  y.  Baster- 
field.  4  C.  B.  783. 

The  wooden  shoe  which  received  the  water 
from  the  conductor  affixed  to  the  house,  and 
which  was  not  itself  affixed  to  the  house, 
but   was   detached  and  movable,   was  not 


Note,  —  Ltahility  of  abutting  property 
otvner  for  injury  catised  by  ice 
formed  from  irater  artificially  turned 
across  sidewalU. 

The  following  decisions  upon  this  ques- 
tion have  been  reported  since  the  prepara- 
tion of  the  note  accompanying  Hynes  y. 
Brewer,  9  L.R.A.(N.S.)  598. 

A  property  owner  who,  as  landlord,  has 
general  control  of  his  premises  as  to  physi- 
cal conditions  and  repair,  is  liable  to  one 
injured  by  falling  on  an  icy  sidewalk  in 
front  of  such  premises,  where  the  accumula- 
tion of  ice  on  the  walk  is  due  to  the  freez- 
ing of  water  artificially  collected  and  dis- 
charjred  upon  it  by  a  defective  gutter.  The 
fact  that  it  is  the  duty  of  tlie  occupants  of 
the  building  to  remove  the  ice  from  the 
sidewalk  docs  not  discharge  the  owner  from 
liability  where  the  latter's  neglect  was  the 
cause  of  its  accumulating.  Smith  v.  Pres- 
ton, 104  Me.  156,  71  Atl.  653. 

And  so,  a  property  owner  who  throws 
water  from  his  roof,  by  means  of  a  spout, 
onto  his  walk  in  such  a  manner  that  by  tlie 
natural  slant  it  flows  to  a  public  walk, 
where  it  freezes,  is  liable  for  injuries  there- 
by caused  to  a  pedestrian  who  is  himself 
''8  L.R,A.(N.S.) 


in  the  exercise  of  due  care.  Fit  id  v.  Gowdy, 
199  Mass.  568,  19  L.R.A.(N.S.)  236,  85  N. 
E.  884. 

The  same  principle  is  recognized  in  Drake 
y.  Taylor,  203  Mass.  528,  89  N.  E.  1035, 
where  the  court  says:  "A  landowner  who 
collects  watek*  into  a  definite  channel,  by  a 
spout  or  otherwise,  and  pours  it  upon  a 
public  way,  whereby  through  the  operation 
of  natural  causes  ice  there  forms,  is  the 
efficient  cause  in  the  creation  of  a  nuisance, 
and  is  liable  for  whatever  damage  results 
as  a  probable  consequence." 

In  the  case  of  Duffy  v.  New  York,  128 
App.  Div.  837,  113  N.  Y.  Supp.  118,  the 
plaintiff  was  injured  upon  an  icy  sidewalk 
the  condition  of  which,  due  to  the  emptying 
of  water  thereon  from  a  broken  leader  on  an 
adjoining  house,  had  existed  for  more  than 
a  year,  and  the  city  was  held  liable  on  the 
ground  that  it  was  a  continuing  nuisance 
which  it  should  have  abated.  This  decision, 
of  course,  cannot  be  interpreted  as  holding 
that  the  o^vner  of  the  house  would  not  have 
been  liable  also  for  the  conditions  which  ex- 
isted. The  decision  is  included  for  what  it 
may  be  worth  as  suggesting  a  several  liabil- 
ity in  that  line  of  cases. 
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itself  a  nuisance,  and  could  only  cause  a 
DuiflftDce,  by  the  manner  in  which  it  waa, 
according  to  the  plaintiff's  claim,  used,  i?iz., 
by  putting  it  through  the  fence  so  aa  to 
discharge  water  onto  the  sidewal^. 

Coman  v.  Alles,  supra. 

The  plaintiff  must  show  that  the  condition 
of  things  which  he  claims  to  have  been 
dangerous,  or  calculated  to  produce  a  nui- 
sance, existed  whpn  the  defendant  let  the 
premises. 

Frischberg  v.  Hurter  and  Keas  y.  Lowell, 
supra. 

Braley,  J.^  delivered  the  opinion  of  the 

court: 

The  plaintiff,  while  lawfully  using  the 
street  as  a  traveler,  was  injured  by  falling 
on  an  accumulation  of  ice,  which  had  been 
formed  from  water  collected  and  discharged 
upon  the  sidewalk,  through  a  spout  attached 
to  a  conductor  leading  from  the  roof  of  the 
defendant's  house.  A  landowner  or  occupier 
of  land  cannot  lawfully  collect  surface  water 
into  a  definite  channel,  and  discharge  it 
upon  a  highway^  making  it  unsafe  for  the 
use  of  travelers.  The  act  creates  a  public 
nuisance,  and  a  traveler  who  suffers  injury 
therefrom  can  sue  the  wrongdoer.  Hynes  v. 
Brewer,  194  Mass,  435,  9  L.R.A.(N.S.)  598, 
SO  N.  £.  503.  But  as  the  premises  at  the 
time  of  the  accident  were  in  the  possession 
and  control  of  a  tenant  at  will,  the  defend- 
ant contends  that  he  is  not  responsible.  If 
during  the  tenancy  the  defendant  voluntarily 
painted  and  shingled  the  house,  no  retention 
of  control  of  the  premises  for  the  purpose 
of  making  repairs  or  ascertaining  their  con- 
dition is  shown,  and  the  tenant  had  the 
right  of  possession  and  enjoyment  of  the  es- 
tate. Porter  v.  Hubbard,  134  Mass.  233; 
Kearines  v.  Cullen,  183  Mass.  298,  67  N.  £. 
243;  Sbeehan  v.  Fall  River,  187  Mass.  356, 
"3  N.  E.  544.  Where  the  lessor,  whether 
the  letting  is  by  parol  or  by  demise,  re- 
serves no  right  to  enter  upon  the  premises 
to  make  repairs,  or  to  ascertain  if  they  are 
properly  used,  he  is  not  liable  for  injuries 
to  strangers  caused  by  the  tenant's  negli- 
gee in  permitting  them  to  become  defect- 
ive, or  arising  from  the  manner  in  which 
they  are  used.  Frischberg  v.  Hurter,  173 
Mass.  22,  52  N.  E.  1086,  and  cases  cited; 
Clapp  V.  Donaldson,  195  Mass.  39,  80  N.  E. 
486;  Xeas  v.  Lowell,  193  Mass.  441,  79  N. 
£•  810;  Coman  v.  Alles,  198  Mass.  99,  14 
LRA.(N.S.)  950,  83  N.  E.  1097.  The  un- 
restricted use  and  control  having  been  given 
*o  the  tenant,  the  duty  devolves  upon  him 
so  to  use  the  property  as  not  to  cause  an 
injury  to  those  who  may  be  lawfully  upon 
the  premises,  or  to  travelers  on  the  highway 
upon  which  the  estate  abuts.  Gifford  v. 
Atlantic  Cotton  MilU,  146  Mass.  47, 
28  LJLA.(N.8.) 


4  Am.  St.  Rep.  279,  15  N.  E.  84. 
But  if  the  unsafe  condition  of  the 
sidewalk  could  have  been  attributed  to  the 
tenant's  negligence,  the  defendant  as  owner 
also  would  be*  liable,  if,  at  the  time  of  let- 
ting, the  conductor  and  spout  were  adjusted 
to  form  a  permanent  arrangement  for  the 
continued  discharge  of  drainage.  Clifford  v. 
Atlantic  Cotton  Mills,  146  Mass.  47,  49,  4 
Am.  bt.  Rep.  279,  15  N.  E.  84;  Lufkin  v. 
Zane,  157  Mass.  117,  122,  17  L.R.A.  251,  34 
Am.  St.  Rep.  262,  31  N.  £.  757.  The  con- 
nection of  the  spout  with  the  conductor  was 
not  in  dispute,  and  it  was  for  the  jury  to 
decide,  upon  conflicting  evidence,  as  to  the 
location  of  the  outlet  or  place  of  discharge. 
If  they  determined  that  when  the  tenant 
entered  into  occupation  the  spout  projected 
beyond  the  fence,  through  which  a  hole  had 
been  cut  and  fitted  for  the  purpose,  they 
would  be  justified  in  finding,  further,  that 
the  combination  was  used  and  had  been  de- 
signed by  the  defendant  for  the  disposal  of 
melting  snow  and  water  coming  from  the 
roof.  The  defendant  let  the  property  for 
hire  with  knowledge  of  these  conditions,  and 
if  the  formation  of  ice  might  have  been  pre- 
vented by  the  tenant's  detaching  the  spout, 
or  in  some  way  confining  the  overflow  with- 
in the  inclosure,  the  premises  were  so  con- 
structed as  to  be  permanently  dangerous  to 
travelers.  Having  created  a  continuing 
nuisance  to  which  the  plaintiff's  injury  was 
attributable,  the  defendant  could  not  relieve 
himself  from  responsibility  by  leasing  the 
premises,  when  he  must  have  contemplated 
they  would  remain  and  be  used  in  the  same 
manner  as  when  rented.  McDonough  v.  Gil- 
man,  3  Allen,  264,  267,  80  Am.  Dec.  72; 
Prentiss  v.  Wood,  132  Mass.  486,  488; 
Jackman  y.  Arlington  Mills,  137  Mass.  277; 
Dalay  v.  Savage,  146  Mass.  38,  41,  1  Am.  St 
Rep.  429,  12  N.  E.  841;  Lufkin  v.  Zane, 
supra.  The  verdict  for  the  defendant  was 
improperly  ordered,  and  there  must  be  a  new 
trial. 

Exceptions  sustained. 


WISCONSIX  SUPREME  COURT, 

HAZEL  KATHAN  et  al.,  Respts., 

v. 

E.  G.  COMSTOCK  et  al.,  Appts. 
(140  Wis.  427,  122  N.  W.  1044.) 

Tax  — adverse  title. 

1.  Exclusive  possession  by  the  owner  of 
the  record  title  for  three  years  after  the 
expcution  of  a  tax  deed  for  the  property  ex-' 
tinguishcs  the  tax  title. 

Fraud  —  positive  representations  —  Ig- 
norance. 

2.  A  representation  by  one  claiming  a  tax 
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title  to  real  estate,  that  the  title  is  perfect, 
— ^made  for  the  purpose  of  securing  a  con- 
veyance in  form  by  the  true  owners,  for  a 
nominal  consideration, — ^which  can  only  be 
true  in  case  the  land  was  vacant  and  unoc- 
cupied during  the  period  necessary  to  per- 
fect the  title  under  the  statute,  involves  a 
representation  that  it  was  so  in  fact;  and 
if  such  representation  was  false,  the  one 
making  it  is  guilty  of  fraud  in  law,  which 
will  entitle  the  grantor  to  a  rescission  of  the 
contract,  although  the  one  making  it  had  no 
knowledge  on  the  subject,  and  believed  it  to 
be  true. 

Same  —  duty  to  know. 

3.  One  who  makes  representations  to  an- 
other of  material  facts,  for  the  purpose  of 
inducing  that  other  to  enter  into  contractu- 
al relations  with  him,  and  which  are  liable 


to  accomplish  the  purpose  without  want  of 
ordinary  care  on  the  part  of  such  other,  is 
bound  at  his  peril  to  know  whereof  he 
speaks. 

Judgment  —  separation  of  relief  —  evi- 
dence. 

4.  One  who  desires  a  decree  setting  aside 
a  deed  of  real  estate  because  a  portion  of  it 
was  secured  by  false  representations  to  ap- 
ply only  to  such  portion,  upon  return  of  a 
proportionate  part  of  the  purcliase  money, 
must  offer  evidence  which  will  enable  the 
court  to  make  an  apportionment,  and  upon 
his  failure  to  do  so,  the  court  may  deal  w^ith 
the  transaction  as  an  entirety. 

(Marshall,  J.,  dissents  from  proposition  4.) 

(October   26,   1909.) 


Ifote,  --'Fraxid:  may  fraud  he  predicated 
of  misstatement  as  to  title  to  real 
property. 

Executed  contracts. — when  false  statement 
is  made  with  knowledge  of  its  falsity, 
or  without  regard  to  its  truth  or  falsity. 

A  false  stat«ment  as  to  the  character  of 
title  to  real  estate,  when  made  as  a  fact, 
or  without  regard  to  its  truth  or  falsity, 
for  the  purpose  of  inducing  another  to  pur- 
chase    the     same,      constitutes      actionable 
fraud,  where  a  sale  is  induced  thereby  in  re- 
liance  thereon,   and   injury    results    there- 
from, and  will  entitle  the  v6ndee  to  main- 
tain an  action  for  the  fraud  and  deceit,  or 
a  rescission  of  the  sale,  if  he  acts  with  rea- 
sonable  promptness   after  the   discovery  of 
the  fraud.     Linn  v.  Green,  5  McCrary,  380, 
637,  71  Fed.  407;  Younge  v.  Harris,  2  Ala. 
108;  Meeks  v.  Garner,  93  Ala.  17,  11  L.R.A. 
396,  8  So.  378;  Fitzhugh  v.  Davis,  46  Ark. 
337;    Muller   v.    Palmer,    144   Cal.   305,    77 
Pac.    964;    Crutchfield   v.   Danilly,    36    Ga. 
432;   Fenley  v.  Moody,  104  Ga.  790,  30  S. 
E.  1002;   Fames    v.    Morgan,  37    111.  260; 
Drake  v.   Latham,    50   111.    270;    Craig    v. 
Hamilton,    318    Ind.    565,    21    N.    E.    315; 
James  v.  Lawrenceburgh  Ins.  Co.  6  Blackf. 
525;   Anderson  v.  Buck,  66  Iowa,    490,    24 
N.   W.   10;    Riley   v.   Bell,   120   Iowa,   618, 
95   N.    W.    170;    Carpenter  v.   Wright,    52 
Kan.    221,    34    Pac.    798;    Provident   Loan 
Trust    Go.     v.     Mcintosh,     68     Kan.     452, 
75    Pac.    498,    1   A.   &   E.   Ann.    Cas.    906; 
Young  V.  Hopkins,  6  T,  B.  Mon.  19;  Camp- 
bell  V.    Whittingham,    6   J.   J.    Marsh.  .96, 
20  Am.  Dec.  241;  Madden  v.  Leak,  5  J.  J. 
Marsh.  96;  Breckinridge  v.  Moore,  3  B.  Mon. 
629;   Fristoe  v.  Lavtham,   38  Ky.    L.    Rep. 
357,  36  S.  W.  920;  Skinner  v.  Brigham,  320 
Mass.   332;    Stockham  v.   Cheney,  62  Mich. 
30,  28  N.  W.  692;  Reynolds  v.  Franklin,  39 
Minn.  24,  38  N.  W.  636;  Haight  v.  Hayt,  39 
N.   Y.  464;    Updike  v.  Abel,   60  Barb.   35; 
Jenkinson   v.   Stoneman,   4   Ohio    Dec.    Re- 
•print,   289;    Babcock  v.   Case,   63   Pa.   427, 
300  Am.  Dec.  654:  Wilson's  Appeal,  309  Pa. 
606,  7  Atl.  88;  Leird  v.  Abernathy,  10  Heisk. 
626;  Corbett  v.  McGregor   (Tex.  Civ.  App.) 
84  S.  W.  278;   Morris  v.  Brown,  38    Tex. 
28  L.R,A.(N.S.) 


Civ.  App.   266,   85  S.  W.   1015;   Koepke  v. 
Winterfield,  336  Wis.  44,  92  N.  W.  437. 

The  representation,  to  be  actionable 
fraud,  must  be  made  as  a  matter  of  fact 
rather  than  of  opinion,  although,  of  course, 
any  representation  as  to  title  is,  in  part, 
at  least,  an  opinion.  Thus,  a  representation 
by  a  vendor  that  he  had  an  arrangement  with 
the  owner  of  certain  real  estate  which  en- 
abled him  to  sell  it  as  his  own,  and  that  he 
had  examined  the  title,  and  it  was  perfect, 
and  that  he  would  be  responsible  for  it,  and 
that  there  was  no  need  of  any  abstract,  con- 
stituted a  fraud  entitling  the  purchaser  to 
recover  damages,  the  representations  being 
false  as  to  the  title.  Reynolds  v.  Frank- 
lin, supra. 

In  Buchanan  y.  Burnett  (Tex.  Civ.  App.) 
334  S.  W.  406,  affirmed  in  302  Tex.  492. 
332  Am.  St.  Rep.  900,  119  S.  W.  1141,  the 
coyrt  asserted  that  an  unqualified  expres- 
sion of  ownership— of  absolute  title — is  an 
affirmation  of  fact,  notwithstanding  it  may 
involve  an  opinion  as  to  the  legal  suf- 
ficiency of  the  evidences  of  such  title;  and 
added:  "It  is  well  settled  that  false  rep- 
resentations of  the  vendor  affecting  the  va- 
lidity and  sufficiency  of  his  title,  upon 
which  the  vendee  had  a  right  to  rely,  and 
did  rely,  and  which  induced  the  vendee  to 
make  the  purchase,  constitute  such  legal 
fraud  as  authorizes  a  court  of  equity  to  re- 
scind the  contract  and  decree  a  return  of 
the  purchase  money  paid/' 

In  Bums  v.  Dockray,  156  Mass.  135,  30 
N.  E.  551,  the  court  remarked  that  no 
doubt  even  a  positive  statement  that  a  title 
is  good  involves  somewhat  a  matter  of 
opinion,  but  it  also  imports  that  there  are 
no  facts  that  'affect  its  validity  within  the 
knowledge  of  the  vendor  making  the  repre- 
sentation, and  if  a  purchaser  relies  upon  the 
statement,  he  is  entitled  to  recover  damages 
as  for  fraud. 

A  false  representation  by  the  vendor  that 
he  personally  knows  that  the  title  to  cer- 
tain real  estate  is  good,  as  he  has  made  an 
examination  of  the  records  of  the  title, 
thereby  inducing  the  other  party  to  refrain 
from  taking  steps  to  inform  himself  as  to 
the  title,  is  fraudulent,  and  entitles  a  pur- 
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APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Shawano  Coun- 
ty, quieting  title  to  certain  real  estate.  Af- 
firmed. 

Statement  by  Marshall,  J. : 

Equitable  action  to  set  aside  deeds  to  real 
estate  and  quiet  title. 

The  issues  passed  upon  in  closing  the  case 
by  judgment  may  be  concisely  stated,  as  fol- 
lows: The  title  to  the  particular  land  in 
question  and  others,  aggregating  twenty-two 
tracts,  was  in  Joseph  Kathan  at  the  time  of 
his  death.  May  26,  1901.  He  died  intestate, 
leaving  as  hia  only  heirs  his  widow,  Hattie 
P.  Kathan,  and  three  minor  children,  the 
plaintiffs  herein.  The  title  to  said  land  was 
vested  in  them  on  the  death  of  Mr.  Kathan, 


subject  to  six  tax  deeds  thereon  in  the 
name  of  defendant  Pier.  The  title  to  the 
particular  tract  was  vested  in  Mr.  Kathan 
many  years  before  he  died.  It  was  occupied 
and  used  by  him,  in  the  main,  as  a  wood  lot 
and  for  cutting  and  removing  timber  there- 
from, continuously,  for  several  years  after 
his  ownership  commenced.  During  such 
time  a  small  part  was  cleared,  cultivated, 
and  inclosed  by  a  fence.  The  land  was  there- 
after used  by  Mr.  Kathan  continuously, 
down  to  1897,  in  connection  with  an  adjoin- 
ing tract  on  which  he  owned  and  operated  a 
brickyard.  It  was  thereafter  occupied  con- 
tinuously, down  to  the  time  of  the  com- 
mencement of  the  action,  by  defendant  Eagle 
River  Brick  Company,  in  connection  with 
the  brickyard  40,  under  an  agreement  with 


chaser  relying  thereon  to  an  action  for  dam- 
ages if  he  suffers  injury  thereby.  Jenkin- 
Eon  V.  Stoneman,  supra. 

But  see  Conwell  v.  Clifford,  45  Ind.  392, 
which  holds  that  a  false  representation  that 
designated  parties  had  a  good  title  to  cer- 
tain land,  and  reliance  thereon  by  a  pur- 
chaser thereof  without  knowledge  of  the 
facts,  is  no  defense  to  an  action  by  the  per- 
son making  the  representations  upon  notes 
given  for  the  purchase  price.  The  court 
said  that  the  allegation  that  the  plaintiff 
fraudulently  represented  that  certain  par- 
ties had  a  good  title  to  the  land  did  not 
show  the  representation  of  a  fact,  but  sim- 
ply a  legal  opinion. 

A  false  statement  by  a  vendor  that  the 
title  was  a  fee-simple  title,  when  in  fact  it 
was  only  an  estate  for  life  or  years,  is  not 
a  valid  defense  to  an  action  at  law  by  the 
vendor  upon  notes  given  for  the  purchase 
price.    Howard  v.  Witham,  2  Me.  390. 

It  is  fraudulent  for  a  vendor  of  real  es- 
tate falsely  to  represent  that  the  land  he 
is  selling  is  part  of  a  tract  of  land  granted 
to  him  by  the  United  States  government, 
and  that  he  is  the  sole  owner  of  the  tract. 
Barnes  v.  Union  P.  R.  Co.  4  C.  C.  A.  199, 
12  U.  S.  App.  1,  64  Fed.  87. 

And  when  a  vendee,  in  purchasing  land, 
declares  himself  a  stranger  to  it,  and  that 
he  is  relying  on  the  representations  of  the 
vendor  as  to  title,  it  constitutes  a  fraud  en- 
titling the  vendee  to  avoid  the  sale,  for  the 
vendor  to  represent  that  his  tax  title  to  the 
land  is  good,  that  he  has  been  where  the  land 
lies,  and  has  looked  at  it,  and  found  it  all 
right,  such  representation  being  equivalent 
to  saying  that  the  land  was  unseated  and 
subject  to  be  sold  for  taxes  at  the  time  of 
the  assessment  upon  which  it  was  subse- 
quently sold.     Babcock  v.  Case,  supra. 

A  vendor  who  falsely  repreflents  that  a 
deed  executed  in  blank  and  delivered  by  him 
to  the  vendee  is  a  valid  conveyance  of  the 
real  estate  therein  mentioned  is  guilty  of 
ftaud,  and  the  vendee,  who  has  exchanged 
personal  property  therefor,  may  maintain 
trover  to  recover  it,  it  appearing  that  the 
deed  conveyed  no  title  to  the  premises. 
Skinner  v.  Brigham,  126  Mass.  132. 
28  L.R.A(N.S:) 


It  constitutes  fraud  for  an  heir  falsely 
to  represent  that  he  is  the  owner  of  a  one- 
third  interest  in  the  estate  left  by  his 
father,  if  he  thereby  induces  another  to 
purchase  his  interest  in  reliance  upon  such 
representation,  the  representation  being 
false  in  that  the.  heir  had  no  interest  in  the 
real  estate,  because  of  his  indebtedness  to 
the  estate.  Craig  y.  Hamilton,  118  Ind. 
666,  21  N.  E.  315. 

A  false  representation  by  the  vendor  of 
real  estate  that  the  leases  thereof  held  by 
tenants  in  possession  are  not  absolute  in 
terms,  but  are  conditional,  and  inoperative 
in  the  event  of  the  sale  of  the  property,  con- 
stitutes actionable  fraud.  Wilson's  Appeal, 
supra. 

A  materially  false  representation  by  the 
vendor  of  real  estate  as  to  easements  or  ap- 
purtenances to  land,  made  with  the  inten- 
tion of  deceiving  the  purchaser,  and  which 
actually  does  deceive  him,  amounts  to  a 
fraud  which  will  sustain  an  action  for 
deceit,  if  injury  result  therefrom.  Fen  ley 
V.  Moody,  supra. 

The  vendor  of  real  estate  is  guilty  of  ac- 
tionable fraud  in  falsely  representing  that 
he  was  the  owner  of  water  from  a  creek  ad- 
joining the  property  sold,  which,  in  its  nat- 
ural course,  flowed  over,  upon,  and  through 
the  land,  and  that  the  vendee  could  and 
would  have  this  water  for  agricultural  pur- 
poses,  where  he  had  previously  parted  with 
such  rights.    Wilson  v.  Higbee,  62  Fed.  723. 

A  representation  that  there  is  no  encum- 
brance upon  real  estate,  if  false  to  the 
knowledge  of  the  person  making  it,  consti- 
tutes actionable  fraud  if  relied  upon  by  the 
vendee,  to  his  injury.  Carpenter  v.  Wright; 
Haight  V.  Hayt;  and  Jenkinson  v.  Stone< 
man, — supra. 

A  vendor  of  real  estate  who  represents 
that  the  title  thereto  is  all  right  is  liable 
to  the  vendee  for  injuries  occasioned  to  him 
by  reason  of  an  encumbrance  upon  the 
property  of  which  the  vendor  had  knowledge 
at  the  time  of  the  representation.  Riley  v. 
Bell,  120  Iowa,  618,  95  N.  W.  170.    . 

The  purchaser  of  real  estate  has  a  right 
to  rely  upon  the  representation  of  the  vend- 
or  as   to   the   amount   due   on   an  encum- 
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the  owner  to  convey  the  same  to  it  for  $200, 
as  soon  as  cleared  of  back  taxes.  The  plain- 
tiffs did  not  know  of  the  occupancy  afore- 
said till  after  the  conveyance  hereafter  men- 
tioned, to  defendant  Corns tock.  Some  time 
subsequent  to  the  death  of  Mr.  Kathan,  un- 
der an  agreement  with  one  Colman,  county 
judge  of  Vilas  county,  that  title  to  all  the 
lands  should  be  vested  in  one  George,  in 
the  interest  of  plaintiffs,  and  the  particular 
tract  then  be  by  him  conveyed  to  the  brick 
company,  of  which  Colman  was  a  stockhold- 
er, proceedings  were  had,  in  form  in  the 
county  court  of  Vilas  county,  but  in  fact 
in  the  county  of  Shawano,  resulting  in  such 
title  being,  in  form,  so  vested,  whereupon 
George  conveyed  the  particular  tract  to  said 
brick  company,  pursuant  to  such  agreement. 


The  first  of  the  aforesaid  tax  deeds 
made  and  recorded  in  May,  1889,  and  the 
last  one  in  May,  1898.  After  the  proceed* 
ings  aforesaid,  in  form  vesting  the  title  in 
George,  defendant  Pier  represented  and 
caused  to  be  represented  to  plaintiffs  that 
the  statute  of  limitations  had  run  in  favor 
of  her  tax  deeds,  effectually  devesting  the 
title  to  said  lands  from  plaintiffs,  and  vest- 
ing the  same  in  her.  She  did  that  for 
the  purpose  of  inducing  them  to  convey,  in 
form,  the  twenty-two  tracts  of  land  to  de- 
fendant Comstock  for  the  sum  of  $30.  The 
particular  tract  then,  and  at  the  time  of  the 
commencement  of  this  action,  was  worth  at 
least  $200.  Relying  upon  such  representa- 
tions, which  were  in  fact  false,  the  tax  deed 
titles  as  to  such  particular  land  having  been 


brance  upon  the  property  purchased,  and  it 
is  actionable  for  the  vendor  falsely  to  mis- 
state the  amount,  with  knowledge  that  the 
vendee  is  relying  upon  his  representation  in 
that  regard.  Hutchinson  v.  Gorman,  71 
Ark.  306,  73  S.  W.  793;  Loucks  v.  Taylor, 
23  Ind.  App.  245,  65  N.  E.  238;  Short  v. 
Cure,  100  Mich.  418,  69  N.  W.  173;  Grif- 
feth  V.  Hanks,  46  Tex.  217. 

Representations  by  the  vendor  of  real  es- 
tate as  to  the  balance  due  on  a  mortgage 
on  the  real  estate  sold,  and  also  as  to  what 
the  mortgagee,  a  building  and  loan  associa- 
tion, had  represented  to  him  would  be  the 
number  of  payments  still  required  to  ex- 
tinguish the  debt,  are  not  statements  of 
opinion,  but  are  representations  of  fact, 
which  the  purchaser  is  entitled  to  rely  upon, 
and  if  false,  to  recover  damages  suffered 
thereby.    Loucks  v.  Taylor,  supra. 

Where  the  vendor  knows,  or  may  reason- 
ably be  supposed  to  know,  material  facts 
concerning  the  title  which  are  unknown  to 
the  vendee,  and  which  cannot  otherwise 
be  ascertained  by  him  at  the  time  and  place 
of  sale,  and  he  informs  the  vendor  that  he 
relies  solely  upon  the  truth  of  his  state- 
ments and  representations  in  regard  to  the 
title,  and  the  vendor  makes  statements  rela- 
tive thereto  which,  if  true,  would  consti- 
tute a  good  title,  and  the  vendee,  relying 
thereon,  purchases  the  property,  if  the 
statements  afterwards  prove  to  be  untrue 
and  the  title  bad,  he  is  entitled,  to  the  ex- 
tent of  the  failure  of  title,  to  surrender  the 
property,  and  defend  against  an  action 
brought  for  the  purchase  money;  and  un- 
der such  circumstances,  it  is  immaterial 
whether  the  vendor  knew  that  the  represen- 
tations made  by  him  were  false,  or  whether 
he  made  them  without  knowing  whether 
they  were  true  or  not.  Altgelt  v.  Mernitz, 
37  Tex.  Civ.  App.  397,  83  S.  W.  891. 

In  Barnes  v.  Union  P.  R.  Co.  4  C.  C.  A. 
199,  12  U.  S.  App.  1,  64  Fed.  87,  the  court 
said  that  even  if  it  could  be  assumed  that 
the  vendor  had  no  actual  knowledge  of  the 
fact  misrepresented,  this  would  not  relieve 
him  from  liability,  where  he  represented  the 
fact  as  of  his  own  knowledge  that  the  land 
was  within  a  grant,  and  that  he  was  the 
28  L.R.A.(N.S.) 


owner  of  it;  and  added  that  if  he  knew  this 
to  be  false,  that  was  fraud  of  the  most 
positive  kind;  if  he  did  not  know  whether 
the  statement  was  true  or  not,  the  positive 
statement  of  his  own  knowledge  that  it  was 
so  was  a  false  and  fraudulent  statement 
that  he  did  know  this  to  be  a  fact;  and  as 
these  statements  caused  the  same  damage 
to  the  vendee,  the  vendor  was  equally  liable 
in  either  event. 

In  Hutchinson  v.  Gorham,  supra,  it  was 
said  that  it  was  sufficient  to  entitle  the 
vendee  of  real  estate  to  maintain  an  action 
for  deceit  against  the  vendor  for  false  rep- 
resentations as  to  title,  for  the  vendee  to 
show  that  he  was  misled  by  such  misrepre- 
sentations, and  that  the  vendor  made  the 
representations  with  knowledge  of  their  fal- 
sity, or  that,  having  no  knowledge  with 
reference  thereto,  he  asserted  that  they  were 
true,  with  the  intention  of  deceiving  the 
vendee. 

— false  statements  honestly   or   mistakenly 

made. 

A  vendor  of  real  estate  who  makes  false 
statements  of  fact  as  to  the  character  of  his 
title  is  guilty  of  a  constructive  fraud  which 
will  entitle  the  vendee,  relying  thereon  to 
his  injury,  to  avoid  the  purchase,  even 
though,  in  making  the  statements,  the  vend- 
or did  not  know  of  their  falsity,  and  be* 
lieved  in  the  truth  thereof.  Lanier  v.  Hill, 
26  Ala.  564;  Bailey  v.  Jordan,  32  Ala.  50; 
Lindsey  v.  Veasy,  62  Ala.  421 ;  Kiefer  v. 
Rogers,  19  Minn.  32,  Gil.  14;  Parham  y. 
Randolph,  4  How.  (Miss.)  435,  36  Am.  Dec. 
403;  Rimer  v.  Dugan,  39  Miss.  477,  77  Am. 
Dec.  687;  Zimker  v.  Kuehn,  113  Wis.  421, 
88  N.  W.  606. 

An  executed  sale  of  real  estate  may  be 
rescinded  in  chancery  upon  the  application 
of  the  vendee,  who  believed  and  acted  upon 
a  false  representation  as  to  title;  and  it  is 
immaterial  whether  the  vendor,  in  making 
it,  knew  it  to  be  false;  if  the  misrepresen- 
tation is  in  relation  to  a  material  matter, 
and  a  party  is  misled  by  it,  the  court  said 
that  the  misrepresentation,  although  it  may 
be  innocent,  operates  as  injuriously  as  if 
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extinguished  by  the  statute  of  limitations, 
the  same  having  been  occupied,  as  aforesaid, 
such  proceedings  were  taken  in  the  circuit 
court  for  Shawano  county  that  the  title  of 
plaintiffs  in  all  the  lands,  for  the  considera- 
tion aforesaid,  was  vested  in  Comstock,  the 
deed  to    that  effect    heiog  duly    recorded. 
That  was  accomplished  in  the  interest  of 
«aid  Pier,   so   that   she  might  control   the 
patent  title  as  well  as  the  tax  title  to  all 
said  lands.    The  next  day  after  the  convey- 
ance to  said  Comstock,  said  Pier  caused  the 
particular  tract    to  be    mortgaged  to    her 
daughter,  the  defendant  Mcintosh,  ostensi- 
bly to  secure  $250,  but  in  fact  to  g^ve  her 
standing  to  commence  an  action  to  quiet 
the   title    as    against    the  hrick  company. 
Such  action  was  commenced,  and  during  the 


proceedings  therein,  plaintiffs  became  pos- 
sessed of  information  as  to  the  possession 
aforesaid  extinguishing  the  tax  title  claim. 
Thereupon  this  action  was  brought  against 
all  parties  adversely  interested,  to  vacate 
said  deeds  made  by  plaintiffs,  and  the  mort- 
gage as  well,  establish  the  title  to  said  par- 
ticular land  m  plaintiffs,  according  to  the 
facts,  and  remove  all  clouds  existing  there- 
on, created  by  the  deed  to  George,  the  deed 
by  him  to  the  brick  company,  the  deed  to 
Comstock,  and  the  mortgage. 

On  such  facts  judgment  was  awarded  to 
plaintiffs  wholly  annulling  the  deed  to  Com- 
stock, conditioned  upon  the  consideration 
paid  by  him,  as  aforesaid,  being  paid  into 
court  for  his  use,  and  decreeing  that  the 
possession  by  the  brick  company  was  lawful. 


it  had  been  by  design;  and  upon  clearest 
principles  of  morality  a  court  of  equity 
should  not  only  refuse  to  enforce,  but 
should  rescind,  a  contract  made  under  such 
circumstances.    Lanier  v.  Hill,  supra. 

It  is  immaterial  that  the  vendor  honestly 
believed  the  statements  he  made  as  to  his 
title  to  real  estate,  if  in  fact  they  were  un- 
true, where  he  made  them  with  knowledge 
that  the  vendee  was  relying  upon  them  in 
making  the  purchase.  Rimer  v.  Dugan, 
supra. 

A  vendee  may  rescind  a  purchase  of  real 
estate  where  the  vendor  falsely  represented 
his  title  to  be  good,  if  he  relied  thereon  in 
making  the  purchase,  and  it  is  immaterial 
that  the  representations  were  made  through 
an  honest  mistake.  Bailey  v.  Jordan, 
supra. 

Compare  with  Spenoe  v.  Duren,  3  Ala. 
251,  which  holds  that  expressions  by  a  ven- 
dor that  his  title  is  good  are  not  fraudu- 
lent, even  though  acted  upon  by  the  ven- 
dee to  his  injury,  unless  it  is  shown  that 
the  vendor  knew  that  a  better  title  existed. 

The  representation  by  a  vendor  that  he 
has  a  good  record  title  to  land  he  proposes 
to  sell  constitutes  fraud  if  untrue,  and  re- 
lied upon  by  the  vendee  in  making  the  pur- 
chase, even  though  the  vendor  believed  it  to 
be  true,  and  had  a  record  title  good  as  to 
part  of  the  property,  and  a  good  title  to 
the  balance  by  adverse  possession.  Zunker 
▼.  Kuehn,  supra. 

A  vendor  of  real  estate  who  represents 
the  land  sold  to  be  a  freehold  when,  as  a 
matter  of  fact,  it  was  only  a  copyhold,  is 
guilty  of  a  fraud  upon  the  vendee,  who  pur- 
chases in  reliance  upon  the  representation, 
which  entitles  the  vendee  to  a  rescission  of 
the  sale;  and  this  is  true  even  though  the 
vendor  made  the  representation  believing  it 
to  be  true.  Such  a  representation  is  made 
at  the  peril  of  the  vendor,  as  he  takes  it 
upon  himself  to  warrant  his  own  belief  of 
the  truth  of  that  which  he  asserts.  Hart 
T.  Swaine,  L.  R.  7  Oh.  Div.  42. 

UTiere  the  owner  of  property,  by  reason 
of  his  gross  negligence,    is   ignorant  of   a 
'^eond  mortgage  thereon,  and  sells  same  to 
another,  representing  that  there  is  but  one' 
23  LJU.(N.S.) 


mortgage  upon  it,  which  statement  is  relied 
upon  by  the  purchaser,  such  misrepresenta- 
tion, though  mistakenly  made,  constitutes  a 
fraud,  entitling  the  vendee  to  a  rescission. 
Kiefer  v.  Rogers,  supra. 

An  untrue  representation  or  a  conceal- 
ment in  relation  to  land,  either  as  to 
quality  or  title,  by  which  a  purchaser  is 
imposed  upon,  is  fraudulent,  and  it  is  im- 
material whether  the  misrepresentations  are 
intentional  or  not;  if  the  vendor  undertook 
to  make  such  statements  as  facts,  he  is  re- 
sponsible for  them.  Parham  v.  Randolph, 
supra. 

False  representations  by  a  vendor  as  to 
his  seisin  and  right  to  convey  real  estate 
entitle  the  vendee  to  a  rescission  where  he 
is  deceived  thereby,  and  induced  to  pur- 
chase same,  and  it  is  immaterial  whether 
the  representations  complained  of  were 
made  knowingly  or  ignorantly.  Lindsey  y. 
Veasey,  supra. 

In  Buchanan  v.  Burnett  (Tex.  Civ.  App.) 
114  S.  W.  406,  affirmed  in  102  Tex.  492,  132 
Am.  St.  Rep.  900,  119  S.  W.  1141,  the  rule 
was  also  declared  that  whether  a  represen- 
tation of  title  by  a  vendor  was  made  with 
or  without  knowledge  of  its  falsity  was 
immaterial;  that  in  either  event  the  vendor 
was  bound  to  make  reparation  for  the 
injury. 

If  th^  vendor  of  real  estate,  in  selling 
same,  asserts  that  the  property  is  unen- 
cumbered, which  statement  is  untrue,  al- 
though he  believes  it  to  be  true,  he  is  never- 
theless liable  to  the  vendee  in  an  action  for 
deceit.  "The  assertion  is  equivalent  to  an 
assumption  of  its  truth.**  Piche  v.  Rob- 
bins,  24  R.  I.  325,  53  Atl.  92. 

But  generally  in  an  action  for  false 
representation  by  a  vendor  as  to  the  title 
to  property,  it  is  necessary  to  establish  the 
representation,  its  falsity,  the  intent  to  de- 
ceive, and  reliance  upon  the  representation 
by  the  vendee,  and  injury  therefrom;  and 
where  the  evidence  does  not  warrant  the 
conclusion  that  the  vendor  of  real  estate 
intended  to  deceive  the  vendee  as  to  the 
title,  but  rather  establishes  that  he  believed 
that  he  was  in  fact  the  owner  of  the 
premises,  the  mere  fact  that  there  is  an  ap- 
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but  under  a  license  revokable  at  the  pleasure 
of  plaintiifs.  Costs  were  awarded  in  plain- 
tiffs' favor  in  one  bill  against  Comstock, 
Pier,  and  Mcintosh,  and  in  favor  of  the 
brick  company  against  the  same  parties. 

Mr.  C.  H.  Van  Alstlne,  with  Mr.  C.  H. 
Roemer,    for    appellants. 
Messrs.  Wallrich,  Dillett,  &  Larson,  for 

respondents : 

Any  actual  possession  by  the  former  own- 
er during  the  statutory  limitation  period  de- 
stroys the  constructive  adverse  possession  of 
the  owner  of  the  tax  title. 

Flanders  v.  Washburn  Land  Co.  139  Wis. 
390,  121  N.  W.  260;  Warren  v.  Putnam,  63 
W^is.  410,  24  N.  W.  68;  Cornell  University 
V.  Mead,  80  Wis.  391,  49  N.  W.  815;  Lewis 


V.  Disher,  32  Wis.  504,  9  N.  W.  890;  Mid- 
lothian Iron  Min.  Co.  v.  Belknap^  108  Wis^ 
198,  84  N.  W.  169. 

As  the  land  in  dispute  was  occupied  bo  a» 
to  invalidate  the  tax  deeds,  and  as  the  mis- 
representations of  the  holder  thereof  induced 
the  execution  of  the  deed  in  suit,  such  deed 
must  be  set  aside  on  the  ground  of  fraud. 

Zunker  v.  Kuehn,  113  Wis.  421,  88  N.  W. 
606 ;  Hogan  v.  Wixted,  138  Mass.  270 ;  Well» 
V.  McGeoch,  71  Wis.  197,  35  N.  W.  769; 
Matteson  v.  Rice,  116  Wis.  328,  92  N.  \\\ 
1109;  Krause  v.  Busacker,  105  Wis.  354, 
81  N.  W.  406;  Bowe  v.  Gage,  127  Wis.  245, 
115  Am.  St  Rep.  1010,  106  N.  W.  1074; 
Pahner  v.  Goldberg,  128  Wis.  103,  107  N. 
W.  478;  Gunther  v.  Ullrich,  82  Wis.  228,. 
33  Am.  St.  Rep.  32,  52  N.  W.  88;  Miner  v. 


parent  cloud  upon  the  title  does  not  justify 
a  finding  of  an  intention  to  defraud  on  the 
part  of  the  vendor,  since  fraud  must  be 
proven,  and  cannot  be  presumed.  Hence, 
where  a  vendor  left  his  deed  with  an  agent 
to  be  recorded,  and  the  agent  procured  a 
deed  of  the  same  date  to  himself,  which  he 
recorded,  and  did  not  record  the  vendor's 
deed,  which  fact  the  vendor  did  not  ascer- 
tain until  some  time  later,  when  he  caused 
his  deed  to  be  recorded,  and  then  sold  the 
land,  representing  that  he  owned  it,  such 
representation  is  not  fraudulent.  Buchall 
V.  Higgins,  109  App.  Div.  607,  96  N.  Y. 
Supp.  241. 

In  order  to  constitute  fraud  there  must 
be  a  misrepresentation  of  fact  with  intent 
to  deceive,  and  a  reliance  thereon  in  enter- 
ing into  the  contract;  and  a  grantor,  by 
merely  giving  a  warranty  deed  of  land 
which  he  had  previously  conveyed  to  an- 
other, is  not  per  se  guilty  of  fraud  within 
this  rule.  Brown  v.  Manning,  3  Minn.  35, 
Gil.   13,  74  Am.  Dec.  736. 

The  fact  that,  in  a  general  conversation 
with  a  vendee  with  reference  to  real  estate 
thereafter  sold  to  him,  the  vendor  referred 
to  the  same  as  "my  property,"  is  not  suffi- 
cient to  establish  fraud  on  the  part  of  the 
vendor,  entitling  the  vendee  to  a  rescission 
of  the  purchase,  although  he  testified  that 
he  relied  thereon.  Renter  v.  Lawe,  86  Wis. 
106,  56  N.  W.  472. 

— where  fraudulent  representation  is  made 
by  a  person  without  interest. 

• 

The  fact  that  a  person  who  makes  a 
fraudulent  representation  had  no  personal 
interest*  in  the  sale  of  real  estate,  the  title 
of  which  he  misrepresented,  and  that  he 
received  no  portion  of  the  purchase  price, 
does  not  relieve  him  from  liability  to  the 
vendee,  where  the  latter  relied  upon  the 
representation.  Carpenter  v.  Wright,  52 
Kan.  221,  34  Pac.  798;  Eames  v.  Morgan, 
37   111.  260. 

But  mere  silence  of  a  third  person  who 
happens  to  be  present  at  a  sale  of  real  es- 
tate does  not  render  him  liable  to  the 
vendee,  although  such  third  person  knew  of 
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a  defect  in  the  title  to  the  property  pur- 
chased. Littlejohn  v.  Drennon,  95  Ga.  743, 
22  S.  E.  657. 

An  owner  of  land,  who  executed  a  deed 
thereof,  leaving  the  name  of  the  grantee 
blank,  thereby  making  it  possible  for  the 
holder  of  the  deed  to  deceive  an  innocent 
person  as  to  his  title,  is  liable  to  such  third 
person  for  the  fraud  practised  upon  him, 
even  though  they  never  met.  Baker  v- 
Hallam,  103  Iowa,  48,  72  N.  W.  419. 

—expression  of  opinion. 

A  mere  expression  of  opinion  by  the  vend- 
or of  real  estate  as  to  his  title,  where 
based  upon  a  state  of  facts  truthfully 
stated,  or  equally  within  the  knowledge  of 
both  parties,  does  not  constitute  fraud, 
even  though  the  opinion  is  not  well  founded, 
a  vendee  not  being  entitled  to  rely  thereon. 
Saltonstall  v.  Gordon,  33  Ala.  149;  Martin 
v.  Wharton,  38  Ala.  637 ;  Fitzhugh  v.  Davis, 
46  Ark.  337;  Choate  v.  Hyde,  129  Cal.  580, 
62  Pac.  118;  Drake  v.  Latham,  50  HI.  270; 
Conwell  v.  Clifford,  45  Ind.  392;  Howard  v. 
Witham,  2  Me.  390;  Hoyt  v.  Bradley,  27  Me. 
242;  Perkins  v.  Trinka,  30  Minn.  241,  15  X. 
W.  115;  Herman  v.  Hall,  140  Mo.  270,  41  S. 
W.  733;  Fellows  v.  Evans,  33  Or.  33,  53- 
Pac.  491. 

Thus,  in  Choate  v.  Hyde,  supra,  the  court 
said  that  an  expression  of  opinion  by  the 
vendor  of  real  estate  as  to  the  sufficiency  of 
his  title  was  not  actionable  fraud,  where 
the  means  of  information  respecting  the 
title  were  equally  accessible  to  both  parties, 
or  the  facts  upon  which  the  opinion  was- 
based  were  within  the  knowledge  of  both 
parties. 

And  in  Fellows  v.  Evans,  supra,  the  court 
said  that  where  all  the  facts  relating  to  the 
vendor's  title  to  the  land  are  fully  commu- 
nicated by  him  to  the  vendee  prior  to  the 
purchase,  his  opinion,  based  upon  such 
facts,  that  his  title  is  perfect,  does  not  con- 
stitute actionable  fraud. 

The  distinction  between  a  statement  of 
fact  as  to  title  and  an  opinion  based  upon 
an  understood  state  of  facts  is  made  in 
Herman  v.  Hall,  supra,  wherein  the  court 
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Uedbury,  6  Wis.  295;  McKinnon  y.  Voll- 
mar,  75  Wis.  82,  6  L.ILA.  121,  17  Am.  St. 
Rep.  178,  43  N.  W.  800;  Billings  v.  Aspen 
Min.  t  Smelting  Co.  2  C.  C.  A.  262,  10  U.  S. 
App.  1,  51  Fed.  338;  Hurd  v.  Hall,  12  Wis. 
125;  1  Enc.  L.  &  Pr.  p.  456;  Tretheway  v. 
Hulett,  52  Minn.  448,  54  N.  W.  486 ;  Stack- 
pole  T.  Hancock,  40  Fla.  362,  46  L.R.A.  814, 
24  So.  914;  CraniBey  v.  Sterling,  111  App. 
Div.  568,  97  N.  Y.  Supp.  1082,  affirmed  in 
188  N.  Y.  602,  81  N.  E.  1162;  Hubbard  v. 
McLean,  116  Wis.  9,  90  N.  W.  1077;  Motli- 
crway  v.  Wall,  168  Mass.  333,  47  N.  E.  135; 
Bnsiere  v.  Reilly,  189  Mass.  518,  76  N.  E. 
958;  Wenegar  v.  Bollenbach,  180  111.  222, 
54  N.  £.  192 ;  Stack  y.  Nolle,  29  Wash.  188, 
69  Pac.  753;  Shaw  v.  Gilbert,  111  Wis.  185, 
S6  N.  W.  188;  Matthews  v.  Bliss,  22  Pick. 


48;  Morgan  y.  Skiddy,  62  N.  Y.  319;  Con- 
verse y.  Blumrich,  14  Mich.  109,  90  Am. 
Dec.  230;  McClellan  y.  Scott,  24  Wis.  87; 
Kaiser  y.  Nummerdor,  120  Wis.  240,  97  N. 
W.  934;  Birdsey  v.  Butterfield,  34  Wis.  62; 
Tyner  v.  Cotter,  67  Wis.  491,  30  N.  W.  782 ; 
Hingston  y.  L.  P.  &  J.  A.  Smith  Co.  52 
C.  C.  A.  206,  114  Fed.  296;  Greiling  v.  Wa- 
termelon, 128  Wis.  440,  107  N.  W.  339. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

The  findings  of  fact  do  not  appear,  at  any 
point,  contrary  to  the  clear  preponderance  of 
the  evidence.  Therefore,  by  a  familiar  prin- 
ciple, they  must  be  regarded  as  verities  and 
the  judgment  based  thereon  right,  if  the 
conclusions  of  law  are  warranted. 


said  that  a  mere  expression  of  opinion  by 
the  vendor  that  his  title  is  good  will  not 
amount  to  a  fraud;  but  a  statement  of  a 
fact  or  facts  upon  which  such  statement  is 
based,  when  made  for  the  purpose  of  in- 
ducing another  to  act  upon  it>  implies  that 
the  person  who  makes  it  knows  such  fact 
to  exist,  and  that  he  speaks  from  his  own 
knowledge;  and  if  the  fact  does  not  exist, 
it  constitutes  a  fraud,  entitling  the  vendee, 
if  injured  thereby,  to  rescind  the  sale. 

A  statement  by  a  vendor  that  his  wife,  if 
she  should  survive  him,  would  be  entitled 
to  dower  only  in  land  of  which  he  died 
seised  and  possessed,  does  not  constitute 
actionable  fraud,  although,  in  reliance 
thereon,  a  person  purcha^s  real  estate 
without  having  the  wife  join  therein  to  bar 
her  dower.    Martin  v.  Wharton,  supra. 

An  expression. of  opinion  by  the  vendor  of 
real  estate  that  his  tax  title  thereto  is 
valid  does  not  constitute  fraud,  where  he 
makes  no  representation  as  to  the  facts 
apon  the  validity  of  which  the  title  de- 
pends.   Drake  v.  Latham,  supra. 

And  it  does  not  constitute  fraud  for  the 
filler  of  a  tax  title  upon  property  of  an- 
other to  represent  in  good  faith  that  he  has 
a  valid  title  to  the  land,  and  that  he  will 
recover  possession  thereof  in  a  proceeding 
he  has  already  commenced  for  that  pur- 
pose, even  though  the  opinion  is  unfound- 
^1  and  the  legal  owner  of  the  land,  in  re- 
liance thereon,  purchases  such  tax  title. 
Perkins  v.  Trinka,  supra. 

It  does  not  constitute  fraud  which  will 
entitle  a  vendee  to  rescind  a  purchase  of 
T^l  estate  for  the  vendor  honestly  to  repre- 
wnt  that  he  has  a  good  title  to  the  property 
9^M,  where  he  states  that  his  opinion  is 
teased  upon  a  statement  of  fact  made  to  him 
fcy  the  former  owner,  to  whom  he  refers  the 
i^endee,  who  consults  him  in  relation  there- 
to before  buying.  Hawkins  v.  Wells,  17 
Tn.  Civ,  App.  360,  43  S.  W.  816. 

A  representation  of  title  by  a  vendor  of 
real  estate  is  not  fraudulent  when  honestly 
hanj  upon  an  abstract  of  title  furnished 
the  vendee,  where  no  other  means  are  used 
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to    inspire    confidence    in    such    assertion. 
Botsford  V.  Wilson,  75  111.  132. 

Silence  as  to,  or  concealment  of,  defects  in 

title. 

The  intentional  concealment  by  a  vendor 
of  real  estate  of  defects  in  his  title  consti- 
tutes actionable  fraud,  where,  to  his  knowl- 
edge, the  vendee  purchases  in  ignorance  of 
such  defect,  and  is  injured  thereby.  Cullum 
V.  Bank  of  Alabama,  4  Ala.  21,  37  Am.  Dec. 
725;  Bryant  v.  Boothe,  30  Ala.  311,  68  Am. 
Dec.  117;  Prout  v.  Roberts,  32  Ala.  427; 
Strong  V.  Ix)rd,  107  111.  25;  Devers  v.  Dal- 
lam, 6  T.  B,  Mon.  102;  Johnson  v.  Pryor,  5 
Hayw.  (Tenn.)  243;  Ingram  v.  Morgan,  4 
Humph.  66,  40  Am.  Dec.  626;  Napier  v. 
Elam,  6  Yerg.  108;  Paulsrud  v.  Peterson, 
109  Minn.  624,  121  N.  W.  898,  122  N.  W. 
874. 

In  Cullum  V.  Bank  of  Alabama,  supra,  the 
court  remarked  that  "in  all  cases  of  pur- 
chase there  is  a  trust  and  confidence  re- 
posed by  the  purchaser  in  the  vendor  that 
the  estate  is  not  impaired  in  value  or  en- 
cumbered by  any  act  done  by  him;  indeed, 
by  offering  to  sell  an  estate  the  vendor  vir- 
tually represents  it  as  not  encumbered  by 
himself,  or,  if  encuml)ered,  he  will  free  it 
before  the  sale  is  executed;  and  if  he  wishes 
to  discharge  himself  from  the  consequences 
of  this  implied  representation,  it  lies  with 
him  to  show  that  the  purchaser  was  in- 
formed or  otherwise  knew  of  the  encum- 
brance." 

An  action  in  tort  may  be  ma'.itained 
against  a  vendor  and  others  interested  in 
the  sale  of  certain  real  estate  for  falsely 
representing  as  a  matter  of  fact  that  the 
title  to  the  real  estate  is  good,  they  being 
in  a  position  to  know,  where  they  also  con- 
cealed the  fact  that  a  certain  person  was 
insane,  where  such  insanity  clouded  the 
title.  Burns  v.  Dockray,  150  Mass.  136,  30 
N.  E.  551. 

The  vendee  of  real  estate  is  entitled  to 
rescind  his  purchase  for  false  representa- 
tion by  the  vendor  as  to  title,  although  he 
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If  the  particular  tract  of  land  was  in  the 
actual  possession  of  Kathan,  deceased,  for 
t^e  full  three  years  after  execution  and  re- 
cording of  the  laat  tax  deed,  as  found  by  the 
trial  court,  and  it  seems,  as  above  indicated, 
that  such  must  be  taken  as  the  fact,  the 
tax  titles  were  thereby  extinguished,  leav- 
ing Kate  Pier  without  any  interest  in  the 
land  whatever  at  the  time  she  represented  to 
the  Kathan  heirs  that'  she  had  the  whole 
title  under  her  tax  deeds,  for  the  purpose  of 
inducing  them  to  part  with  the  patent  title 
to  Comstock.  Jones  v.  Collins,  16  Wis.  595; 
Pulford  v.  Whicher,  76  Wis.  555,  45  N.  W. 
418. 

It  is  the  settled  law,  not  disputed  at  all 
by  appellants,  that  actual  or  constructive 
possession  of  land  under  a  tax  deed  for  the 


full  period  of  three  years  is  necessary  for 
operation  of  the  statute  of  limitations,  and 
that  interruption  of  the  mere  constructive 
possession  created  by  recording  a  tax  deed  of 
vacant  and  unoccupied  land,  by  actual  pos- 
session for  any  period  by  the  former  owner 
within  the  three  years  after  such  recording, 
turns  the  statute  of  limitations  in  favor  of 
the  former  owner,  which,  if  not  interrupted 
by  action  on  the  part  of  the  tax  title  claim- 
ant, or  actual  possession  by  him  within  the 
three  years  after  the  recording  of  the  tax 
deed,  extinguishes  all  rights  under  such 
deed.  Cornell  University  v.  Mead,  80  Wis. 
387,  49  N.  W.  815;  Midlothian  Iron  Min.  Co. 
V.  Belknap,  108  Wis.  198,  84  N.  W.  169. 

No  question  is  raised  but  what  the   pro- 
ceedings whereby  the  title  to  the   land    in 


was  furnished  an  abstract  of  the  property, 
where  examination  thereof  would  have 
shown  his  title  to  be  perfect,  the  vendor 
knowingly  concealing  an  outstanding  adverse 
title,  not  shown  by  the  abstract.  Anderson 
V.  Buck,  66  Iowa,  490,  24  N.  W.  10. 

A  vendor,  after  having  conveyed  away  the 
coal  underlying  certain  land,  is  guilty  of  a 
fraud  entitling  the  vendee  to  a  rescission  of 
the  purchase  thereof,  where  he  conceals  the 
fact  of  having  made  such  conveyance,  and 
contracts  to  convey  the  land  in  fee  simple, 
without  any  encumbrances  or  restrictions. 
Vernam  v.  Wilson,  31  Pa.  Super.  Ct.  257. 

Compare  with  Wilson  v.  Higbee,  62  Fed. 
723,  wherein  the  court  said  that  the  vendor 
of  real  estate,  who  had  disposed  of  the  right 
to  use  the  waters  of  the  adjoining  creek  for 
agricultural  purposes,  in  a  subsequent  sale 
of  the  land  might  remain  silent  as  to  wheth- 
er the  water  had  been  previously  disposed 
of  or  conveyed  to  other  parties,  and  if  he  had 
done  so,  he  would  have  been  safe,  and  added : 
''The  seller  may  let  the  buyer  cheat  himself 
ad  libitum,  but  must  not  actively  assist  him 
in  cheating  himself.'^ 

In  order  that  the  concealment  of  a  defect 
in  a  vendor's  title  be  fraudulent,  it  must 
appear  that  he  had  actual  knowledge  there- 
of; mere  constructive  notice  is  not  sufficient. 
Wilde  V.  Gibson,  1  H.  L.  Cas.  605. 

Silence  of  the  vendor  in  the  sale  of  land 
is  not  fraudulent,  although  there  are  out- 
standing adverse  titles  to  the  property, 
where  it  does  not  appear  that,  at  the  time, 
he  had  knowledge  thereof.  Harland  v.  East- 
land, 3  Hardin  (Ky.)  690. 

In  some  jurisdictions  a  vendee  is  not  per- 
mitted to  rely  upon  the  mere  silence  of  the 
vendor  as  to  his  title,  and  make  no  inquiry 
or  effort  to  investigate  same.  Thus,  in  Steele 
T.  Kinkle,  3  Ala.  352,  it  was  held  that  mere 
silence  as  to  a  mortgage  by  the  person  hold- 
ing a  bond  for  the  conveyance  of  the  land 
covered  thereby  at  the  time  of  selling  to  an- 
other is  not  a  fraudulent  concealment,  en-, 
titling  the  vendee  to  relief,  in  the  absence  of 
any  practices  to  conceal  such  mortgage  from 
the  purchaser,  who  might  have  ascertained 
its  existence  by  the  exercise  of  ordinary  dili- 
gence. 
28  L.R.A.(N.S.) 


Mere  silence  by  a  vendor  as  to  a  judg- 
ment which  is  a  lien  on  land  which  he  is 
selling  is  not  fraudulent  as  to  a  vendee  who 
makes  no  inquiry  in  reference  thereto. 
Ward  V.  Packard,  18  Cal.  392. 

The  mere  silence  of  a  third  person  who 
happens  to  be  present  at  the  time  of  a  sale 
of  real  estate  as  to  an  encumbrance  thereon 
of  which  he  has  knowledge  does  not  consti- 
tute actionable  fraud,  rendering  him  liable 
to  the  purchaser.  Steele  v.  Kinkle,  3  Ala. 
362. 

A  purchaser  of  real  estate  who  is  in- 
formed that  others  own  the  property  she  is 
purchasing  cannot  rely  blindly  upon  her  be- 
lief that  the  vendor  owns  it  and  make  no 
investigations  in  relation  thereto,  and  there- 
after hold  the  vendor  for  fraud,  on  the 
ground  that  he  concealed  his  want  of  title. 
Grosjean  v.  Galloway,  82  App.  Div.  380,  81 
N.  Y.  Supp.  871. 

Executory   contracts. 

A  purchaser  of  real  estate  under  an  execu- 
tory contract  to  purchase  is  generally  held 
entitled  to  refuse  to  carry  out  the  contract, 
and  recover  the  amount  paid  on  the  pur- 
chase price,  where  he  entered  into  the  con- 
tract in  reliance  upon  false  and  fraudulent 
representations  of  the  vendor  as  to  his  title, 
or  concealments  by  him  of  defects  therein. 
Smith  V.  Robertson,  23  Ala.  312  (fraudulent 
representations)  ;  Norris  v.  Hay,  149  Cal. 
695,  87  Pac.  380  (fraudulent  representa- 
tions) ;  Thomas  v.  Coultas,  76  111.  493  (fraud- 
ulent representations) ;  Carr  v.  Callaghan,  3 
Litt.  (Ky.)  365  (concealment  of  defects  in 
title)  ;  Glass  v.  Brown,  6  T.  B.  Mon.  35G 
(fraudulent  representation);  Gunby  v.  Sin- 
ter, 44  Md.  237  (false  or  mistaken  represen- 
tation) ;  Inness  v.  Willis,  16  Jones  &  S.  188 
(fraudulent  concealment  of  want  of  title)  ; 
Ryder  v.  Wall,  29  Misc.  377,  60  N.  Y.  Supp. 
535  (misrepresentation  as  to  ability  to  con- 
vey)  ;  Lloyd  v.  Farwll,  48  Pa.  73,  86  Am. 
Dec.  563  (concealme^.  by  vendor  of  fact 
that  others  had  an  interest  in  the  property 
he  contracted  to  convey) ;  Woods  v.  North , 
6  Humph.  309,  44  Am.  Dec.  312  (agreement 
by  executor  to  convey,  where  he  was  with- 
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question  was  conveyed  to  George,  and  by 
him  to  the  brick  company,  were  void.  It  is 
insisted,  however,  that  the  representation 
made  by  Kate  Pier  as  to  her  tax  titles  hav- 
ing extinguished  the  Kathan  title  was  not 
a  representation  of  fact,  but  was  a  mere 
legal  opinion  of  the  effect  of  the  tax  deeds, 
and  80  was  not  fatal  to  the  Comstock  deed. 
We  are  unable  to  sustain  the  contention 
that  the  representation  was  a  mere  opinion, 
grounded  on  such  pure  mistake  of  law  as 
equity  will  not  relieve  from.  She  knew,  or 
ought  to  have  known,  that  such  a  represen- 
tation, in  all  reasonable  probability,  was 
false,  unless  the  land  was  vacant  and  unoc- 
cupied at  the  time  of  the  recording  of  her 
tax  deeds,  and  so  continued  during  the  en- 
tire statutory  period  of  three  years.    There- 


fore she  knew,  or  ought  to  have  known, 
that  such  representation,  by  necessary  im- 
plication, carried  the  idea  that  such  vacan- 
cy and  nonoccupancy  had  existed.  So  the 
representation  was  false  and  was  of  a  fact 
material  to  the  transaction  which  it  oper- 
ated to  bring  about. 

It  may  be  that  Mrs.  Pier  did  not  know 
there  was  occupancy  of  the  land,  preventing 
the  bar  of  the  statute  from  running  in  fa- 
vor of  her  tax  titles.  It  may  be  that  there 
was  no  moral  turpitude  characterizing  the 
transaction.  Whether  there  was  or  was  not 
is  not  material.  In  this  class  of  cases  fraud 
in  law  is  just  as  effective  as  fraud  in  fact. 
If  one,  in  negotiating  with  another  in  con- 
tractual matters,  makes  misrepresentations 
of    fact    material    to    the  transaction,  for 


out  power  to  do  so)  ;  Mullins  v.  Jones,  I 
Head,  517  (misrepresentation  as  to  title) ; 
Trigg  v.  Read,  5  Humph.  529,  42  Am.  Dec. 
447  (misrepresentation  as  to  title) ;  Topp  v. 
White,  12  Heisk.  165  (misrepresentation  as 
to  title) ;  Spencer  v.  Sandusky,  46  W.  Va. 
582,  33  S.  £.  221  (fraudulent  representation 
and  intentional  concealment  of  defect  in 
title! ;  Davis  v.  Lee,  52  Wash.  330,  132  Am. 
St.  Rep.  973,  100  Pac.  752  (war-t  of  title  in 
vendor) ;  Adams  v.  Reed,  11  Utah,  480,  40 
Pae.  720. 

In  Davis  v.  Lee,  supra,  the  court  said  that 
"if  A  vendor  who  contracts  to  sell  land  has 
no  title,  or  fails  or  refuses  to  furnish  a 
proper  title  at  the  time  the  vendee  is  en- 
titled to  it,  the  latter  can  mainain  an  action 
to  recover  the  purchase  price.  The  vendor 
has  assumed  the  attitude  of  ownership,  and 
a  failure  to  perform  is  in  law  a  misrepresen- 
tation for  which  an  action  will  lie." 

Kecessity  of  exercising  diligence  to  discov- 
er truth  of  representation. 

Where  the  vendor  of  real  estate  makes 
representations  as  of  fact  with  reference  to 
the  title  thereto,  the  vendee  has  a  right  to 
relj  thereon;  and  having  such  right,  there 
devolves  upon  him  no  legal  duty  to  search 
the  records  or  otherwise  exercise  diligence 
in  investigating  the  truth  of  the  representa- 
tions. Hence  it  is  no  defense  that  the 
vendee  might  have  ascertained  the  falsity  of 
the  Kpresentations  by  the  search  of  the  re- 
cords, or  by  seeking  other  accessible  infor- 
JMtion.  Carpenter  v.  Wright,  52  Kan.  221, 
34  Pac.  798;  Young  v.  Hopkins,  6  T.  B.  Mon. 
58;  Campbell  v.  Whittingham,  5  J.  J. 
Marsh.  96,  20  Am.  Dec.  241 ;  Pryse  v.  Mc- 
Guire,  81  Ky.  608;  Parham  v.  Randolph,  5 
Miis.  435,  35  Am.  Dec.  403;  Kiefer  v.  Rog- 
«rB«  19  Minn.  32,  Gil.  14;  Blumenfeld  v. 
StJne,  96  App.  Div.  160,  89  N.  Y.  Supp.  85 ; 
Wilson's  Appeal,  109  Pa.  606,  7  Atl.  88; 
Vemam  v.  Wilson,  31  Pa.  Super.  Ct.  257; 
^'riffeth  V.  Hanks,  46  Tex.  217;  Morris  v. 
Brown,  38  Tex.  Civ.  App.  266,  85  S.  W. 
1015. 

la  Watson  v.  Atwood,  25  Conn.  313,  an 
aetion  against  the  vendor  of  real  estate  for 
28  L.IU.(N.S.)  1 


fraud  in  the  sale  thereof  by  means  of  false 
representations  relating  to  the  title,  the 
court  said  that  the  vendor  had  no  cause  to 
complain  of  the  charge  to  the  jury,  that  it 
was  the  duty  of  the  Vendee  to  exercise  ordi- 
nary care  to  ascertain  the  title  to  land  he 
was  about  to  purchase;  and  added  that  such 
instruction  was  much  more  favorable  to  the 
vendor  than  he  was  entitled  to 

The  vendee  has  the  right  to  rely  upon 
the  representations  of  the  vendor  as  to  his 
right  to  the  use  of  water  from  a  creek  ad- 
joining the  premises  purchased,  the  facts  in 
relation  thereto  being  within  the  knowledge 
of  the  vendor,  and  unknown  to  the  vendee. 
In  such  circumstances  the  vendee  may  rely 
upon  the  representations,  although  other 
means-  and  opportunity  are  afforded  him  to 
ascertain  the  truth;  he  is  not  bound,  under 
the  law,  to  go  to  the  expense  of  verifying  the 
truth  or  falsity  of  the  statements,  and 
the  vendor  is  estopped  from  asserting  that 
the  vendee  might  easily  have  ascertained  the 
truth  if  he  had  examined  the  records  of  the 
county  where  the  land  was  situated.  The 
liability  of  the  vendor  arises  from  his  own 
fraud  and  falsehood,  and  is  not.  in  any  man- 
ner affected  by  the  question  of  diligence  up- 
on the  part  of  the  vendee.  Wilson  v.  Hig- 
bee,  62  Fed.  723. 

In  Simmang  V.  Harris  (Tex.  Civ.  App.) 
27  S.  W.  786,  the  court  remarked  that  there 
could  be  no  relief  for  a  vendee  who  had  been 
defrauded  in  the  purchase  of  land  by  false 
representations  as  to  title,  unless  he  satis- 
factorily established  that  he  had  been 
prevented  from  investigating  the  records 
and  informing  himself  by  the  fraudulent 
acts  of  his  vendors,  and  added:  "If  ap- 
pellant was  induced  by  the  fraud  of  his 
vendors  to  forego  an  examination  of  the 
Records,  and  acted  on  their  representation 
as  to  the  records,  and  that  representation 
was  false,  he  would,  notwithstanding  his 
lack  of  business  prudence,  be  entitled  to  a 
rescission  of  the  contract." 

And  in  Ward  v.  Packard,  18  Cal.  391,  the 
court  said  that  it  was  not  the  policy  of  the 
law  to  encourage  laches,  and  if  means  of  in- 
formation were  known  to  the  purchaser,  and 
within  his  reach,  he  could  not  afterwards  al- 
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the  purpo&e  of  inducing  such  other  to  act 
thereon,  and  such  other  reasonably  does  so 
act  to  his  prejudice,  he  may  avoid  the  result 
on  the  ground  of  fraud,  actual  or  construc- 
tive,— the  latter  really  involving,  generally, 
mere  mistake  of  fact, — and  may  have  the 
aid  of  equity  jurisdiction  to  that  end.  It  is 
not  a  sufficient  answer  to  the  claim  of  such 
other  for  such  person  to  say  he  made  the 
representations  honestly,  for  it  is,  in  law 
and  equity,  as  regards  avoiding  such  a 
transaction,  his  duty  to  know  whereof  he 
speaks,  or  not  to '  speak  at  all  as  of  his 
knowledge.  This  court  has  many  times 
spoken  on  that  question.  Davis  v.  Nuzum, 
72  Wis.  439,  1  L.R.A.  774,  40  N.  W.  497; 
McKinnon  v.  Vollmar,  75  Wis.  82,  6  L.R.A. 
121,   17  Am.  St.  Rep.   178,  43   N.  W.  800; 


Gunther  v.  Ullrich,  82  Wis.  222,  33  Am.  St. 
Rep.  32,  62  N.  W.  88;  Hart  v.  Moulton,  104 
Wis,  349-359,  76  Am.  St.  Rep.  881,  80  N.  W. 
699;  Krause  v.  Busacker,  105  Wis.  350,  81 
N.  W.  406;  Zimker  v.  Kuehn,  113  Wis.  421, 
88  N.  W.  606. 

The  statement  made  to  the  effect  that  it 
is  sufficient  to  put  the  party  making  misrep- 
resentations in  the  wrong  if  he  knew,  or 
ought  to  have  known,  of  their  falsity,  is  not 
grounded  on  principles  of  actionable  negli- 
gence, but  on  the  idea  that  he  who  makes 
representations  to  another  of  material  facts, 
for  the  purpose  of  inducing  that  other  to  en- 
ter into  contractual  relations  with  him,  and 
which  are  liable  to  accomplish  the  purpose 
without  want  of  ordinary  care  on  the  part 
of  such  other,  is  bound  at  his  peril  to  know 


lege  his  ignorance  as  a  ground  of  fraud,  un- 
less by  deceit  or  misrepresentations  he  had 
been  actually  misled. 

A  misrepresentation  by  a  vendor  as  to  his 
title  or  right  to  convey  real  estate  does  not 
constitute  fraud,  where,  prior  to  tlie  execu- 
tion of  a  conveyance  thereof,  the  title  deeds 
to  the  property,  which  indicated  tliat  others 
were  the  owners,  were  placed  by  the  vendor 
in  the  hands  of  the  vendee  for  examination. 
Warner  Elevator  Co.  v.  Guthrie,  7  Ohio  N. 
P.  200. 

Compare  with  Buchanan  v.  Burnett  (Tex. 
Civ.  App.)  114  S.  W.  406,  affirmed  in  102 
Tex.  492,  132  Am.  St.  Rep.  900,  119  S.  W. 
1141,  wherein  it  appeared  that  the  vendees 
were  given  an  opportunity  to,  and  that  they 
did  partially,  examine  an  abstract  of  the 
vendor's  title  and  certain  of  his  deeds,  and 
it  further  appeared  that  the  complete  exami- 
nation of  these  papers  would  have  disclosed 
the  defect  in  the  vendor's  title  complained 
of.  It  was,  however,  held  that  this  fact  did 
not  prevent  the  vendees  from  relying  upon 
the  representations  of  the  vendor,  as  to  his 
title,  and  that  having  such  right  to  rely, 
they  were  under  no  duty  to  examine  the  pa- 
pers at  hand  to  ascertain  the  truth  of  the 
representations.  The  court  said:  "Appel- 
lees were  not  bound  to  exercise  diligence  to 
discover  the  falsity  of  appellant's  represen- 
tations, if  he  made  them  as  charged,  and  ap- 
pellees, without  knowledge  of  their  falsity, 
.  .  .  believed  them  to  be  true,  and  they 
constituted  a  material  inducement  to  ap- 
pellees to  enter  into  the  contract,  it  was 
sufficient,  notwithstanding  greater  care  and 
diligence  on  appellees'  part  might  have  re- 
sulted in  a  discovery  of  the  fraud." 

In  some  jurisdictions  the  rule  is  asserted 
that  the  purchaser  of  real  estate  may  rely 
upon  the  representations  of  the  vendor  as  to 
title,  where  he  has  exercised  ordinary  care 
in  investigating  the  truth  of  the  representa- 
tions. 

Thus,  in  Younge  v.  Harris,  2  Ala.  108,  the 
court  said  that  a  person  induced  to  pur- 
chase land  by  the  fraudulent  representation 
of  the  vendor  in  relation  to  his  title,  the 
falsehood  of  which  he  had  no  means  of  as- 
certaining by  the  exercise  of  ordinary  dili- 
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gence,  may  have  relief  in  chancery  for  tlie 
injury  suffered  by  him  by  reason  thereof. 

And  in  Steele  v.  Kinkle,  3  Ala.  352,  the 
court  said  that  equity  would  not  aid  the 
purchaser  of  real  estate  to  rescind  a  contract 
because  of  fraudulent  representations- as  to 
encumbrances  thereon,  where  there  had  been 
a  want  of  ordinary  diligence  upon  the  part 
of  the  vendee  in  ascertaining  the  truth  of 
the  representations. 

Fenley  v.  Moody,  104  Ga.  790,  30  S.  E. 
1002,  held  that  material  false  representa- 
tions as  to  easements  or  appurtenances  to 
land,  made  by  the  owner  with  intent  to  de- 
ceive the  purchaser,  and  which  actually  did 
deceive  him,  entitled  the  vendee  to  maintain 
an  action  for  deceit  against  the  vendor, 
where  the  falsity  of  the  representations  was 
not  ascertainable  by  examination  of  the 
land. 

And  see  Andrus  v.  St.  Louis  Smelting  & 
Ref.  Cp.  130  U.  S.  643,  32  L.  ed.  1054,  9  8up. 
rt.  Rep.  645,  wherein  the  vendee,  in  seek- 
ing to  recover  for  false  representations  by 
the  vendor  to  the  effect  that  he  couUi  |>J.ico 
the  vendee  in  immediate  possession  of  the 
property,  alleged  tlilft  he  used  all  diligence 
in  his  power  to  find  out  whether  the  rei>re- 
seiitations  were  true  or  false,  except  to  in- 
spect the  premises.  The  court  denied  the 
right  to  recover,  upon  the  ground  that  in- 
spection of  the  premises  was  the  most  natu- 
ral and  obvious  mode  of  ascertaining  the 
truth  of  the  representations,  and  asserted 
tlie  rule  that  "the  law  does  not  afford  re- 
lief to  one  who  suffers  by  not  using  the  ordi- 
nary means  of  information,  whether  his  neg- 
lect be  attributiihle  to  indifference  or  credu- 
lity; nor  will  industrious  activity  in  other 
directions  to  the  neglect  of  such  means  be  of 
any  avail." 

Where  the  purchaser  of  real  estate  is  in- 
formed by  another  that  he  owns  a  portion 
of  such  real  estate,  and  he  does  not  believe 
the  vendor  owns  any  of  it,  she  cannot  rely 
blindly  upon  her  belief  that  the  vendor  owns 
the  property,  and  make  no  investigations  in 
relation  thereto.  Grosjean  v.  Galloway,  82 
App.  Div.  380,  81  N.  Y.  Supp.  871.      " 

A  party  making  a  false  representation  as 
to  title  of  real  estate  being  sold  by  him  can- 
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wbereof  be  speaks.  He  ought  to  know,  not 
because  he  should  not  act  negligently,  but 
because,  under  such  circumstances,  be 
Bbould  not  speak  to  the  facts  at  all  for  the 
purpose  of  inducing  such  other  to  act  de- 
pending on  the  truthfulness  of  what  is 
spoken,  unless  be  knows  that  his  representa- 
tions are  true,  or  expects  to  assume  the 
burden  of  warrantor  of  their  truthfulness. 
Palmer  v.  Goldberg,  128  Wis.  103-111,  107 
K.  W.  478. 

That  one  may  reasonably  act,  not  know- 
ing the  facts  involved  himself,  but  on  the 
faith  of  representations  by  another  who  de- 
sires to  enter  into  contractual  relations  with 
him,  as  to  conditions  not  presently  observ- 
able, as  in  this  case,  is  so  elementary  that ' 


we  will  treat  it  as  a  matter  not  requiring 
extended  discussion  in  this  opinion. 

The  claim  is  made  that  the  court  should 
not  have  set  aside  the  entire  deed  to  Corn- 
stock  because  of  the  false  representations 
as  to  the  particular  tract  of  land.  It  may 
be  that  a  showing  might  have  been  made 
which  would  have  moved  the  court,  as  one 
of  conscience,  to  require  a  partial  restora- 
tion of  the  consideration  paid  by  Comstock, 
and,  on  condition  thereof,  vacate  the  deed  to 
him  as  to  the  one  40  only.  The  court,  at  the 
close  of  the  evidence,  fully  acquitted  Mrs. 
Pier  of  any  actual  intention  to  perpetrate 
a  fraud  upon  respondents.  She  was  found 
to  have  innocently,  so  far  as  moral  turpi- 
tude is  concerned,  made  false  representa- 
tions as  to  a  material  fact  under  such  cir- 


not  escape  liability  therefor  on  the  ground 
that  a  bystander,  in  the  presence  of  the  pur- 
chaser, stated  facts  tending  to  show  that  the 
representation  was  untrue,  where  the  pur- 
chaser nevertheless  relied  upon  the  represen- 
tation of  the  vendor.  Haight  v.  Hayt,  19  N. 
Y.  4«4. 

As  affected  by  the  nature  of  the  conveyance. 

It  is  generally   held  that  the  right  of  a 
vendee  to  complain  of  fraudulent  representa- 
tions by  a  vendor  as  to  his  title  to  real  es- 
tate sold  is  not   affected  by  the  fact  that 
he  received  a  deed  containing  covenants  of 
warranty   whicb    extended   to    the    particu- 
lar defect.     Diggs   v.  Kirby,  40  Ark.  420; 
1  nitcbfield  v.  Danilly,  16  Ga.  432    (vendor 
insolvent) ;  Napier  v.  Elam,  6  Yerg.  108. 

The  fact  that  the  vendee  has  accepted  a 
conveyance  with  covenants  of  warranty  does 
not  deprive  bim  of  his  remedy  of  rescission 
for  false  and  fraudulent  representations  by 
the  vendor  as  to  his  title.  Buchanan  v. 
Burnett,  supra. 

In  Prout  V.  Roberts,  32  Ala.  427,  a  vendee 
was  held  entitled  to  rescind  a  purchase  of 
real  estate  for  fraudulent  concealment  by 
the  vendor  of  a  defect  in  his  title,  even 
though  he  had  received  a  deed  with  cove- 
nants of  warranty. 

Compare  with  Andrus  v:  St.  Louis  Smelt- 
ing &  Ref.  Co.  130  U.  S.  643,  32  L.  ed.  1054, 
9  Sup.  Ct.  Rep.  645,  which  denied  the  right 
of  a  vendee  to  maintain  an  action  for  de- 
ceit practised  upon  him  by  the  vendors,  to 
indufe  him  to  purchase  certain  real  estate 
by  false  representations  to  the  effect  that 
tbey  had  obtained  a  release  of  the  right  of 
sH  claimants  to   the  land  in  question,  and' 
<t)u]d  put   him    into   immediate   possession. 
The  court  said  that  the  covenant  of  quiet 
poesesiiion  in  the   deed  merged  all  previous 
representations    as  to  the  possession,  and  lim- 
ited the  liability  growing  out  of  them;  and 
added:     **Those    representations  were,  to  a 
gresLt  extent,    if   not  entirely,  mere  expres- 
sions of  confidence   in   the  company's  title 
and  the  right  of   possession  which  followed 
it  a^^inst  all    intruders;   the  covenant  was 
aji  aflinnance  of  those  statements  in  a  form 
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admitting  of  no  misunderstanding.  .  .  . 
False  and  fraudulent  representations  upon 
the  sale  of  real  property  may  undoubtedly 
be  ground  for  an  action  for  damages  when 
the  representations  relate  to  some  matter 
collateral  to  the  title  of  the  property,  and 
the  right  of  possession  which  follows  its  ac- 
quisition, such  as  the  location,  quantity, 
quality,  and  condition  of  the  land,  the  privi- 
leges connected  with  it,  or  the  rents  and 
profits  derived  therefrom.  .  ,  ,  Such  rep- 
resentations by  the  vendor  as  to  his  having 
title  to  the  premises  sold  may  also  be  the 
ground  of  action  where  he  is  not  in  posses- 
sion, and  has  neither  color  nor  claim  of  title 
under  any  .  .  .  judgment  establishing  his 
right  to  them.  .  .  ,  But  where  the  ven- 
dor holding  in  good  faith  under  an  instru- 
ment purporting  to  transfer  the  premises  to 
him,  or  under  a  judicial  determination  of  a 
claim  to  them  in  his  favor,  executes  a  con- 
veyance to  the  purchaser,  with  a  warranty 
of  title  and  a  covenant  for  peaceable  posses- 
sion, his  previous  representations  as  to  the 
validity  of  his  title  or  the  right  of  posses- 
sion which  it  gives  are  regarded,  however 
highly  colored,  as  mere  expressions  of  confi- 
dence in  his  title,  and  are  merged  in  the 
warranty  and  covenant  which  determined 
the  extent  of  his  liability." 

The  law  exacts  the  same  degree  of  truth 
and  honesty  from  a  vendor  by  quitclaim 
deed  as  from  one  by  warranty  deed.  Hence, 
a  vendor  of  real  estate,  who,  by  false  repre- 
sentations as  to  the  title,  induces  a  purchase 
thereof,  is  not  relieved  from  liability  for 
the  fraud  by  reason  <  f  the  fact  that  the  con- 
veyance was  by  quitclaim  deed.  Ballou  v. 
Lucas,  59  Iowa,  24,  12  N.  W.  745;  Atwood  v. 
Chapman,  68  Me.  38,  28  Am.  Rep.  5. 

A  vendee  who  has  been  defrauded  in  the 
purchase  of  real  estate  by  false  representa- 
tions by  the  vendor  as  to  his  right  to  the 
use  for  agricultural  purposes  of  waters  from 
an  adjoining  creek  is  not  precluded  from  re- 
covering for  the  deceit  by  the  fact  that  the 
conveyance  to  hi.n  was  only  a  quitclaim 
deed.  It  is  immaterial  what  covenants  were 
in  the  deed;  it  is  the  fact  that  the  plaintiff 
was  induced  by  the  false  representations  of 
the  vendor  to  pay  his  money  for  the  prop- 
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cumstancefl  as  to  render  the  resulting  trans- 
action voidable.  The  court  concluded  a 
statement  of  his  views  thus :  "I  think  there 
is  sufficient  ground  for  a  court  of  equity  to 
set  aside  the  deed  so  far  as  it  relates  to 
this  tract  of  land."  Thereupon  respondents' 
counsel  said,  addressing  the  court:  ''I  am 
perfectly  willing  for  you  to  make  it  optional 
with  defendants  whether  the  whole  deed 
shall  be  set  aside."  Then  counsel  for  appel- 
lants addressed  the  court,  saying:  '*I  pre- 
fer to  take  the  judgment  of  the  court." 
Thereafter  findings  were  filed,  closing  with 
an  order  for  judgment  as  we  find  it. 

It  may  be  that  after  what  occurred  coun- 
sel for  appellants  should  have  offered  evi- 
dence enabling  the  court  to  apportion  the 
consideration  paid  by  Comstock  so  as  to  re- 
quire restoration  to  him  of  the  equitable 
amount   which   the  particular   tract   repre- 


sented. It  is  the  opinion  of  the  court  that 
they  should,  and  that  since  they  failed  to 
do  so,  it  was  not  error  for  the  court  to  deal 
with  the  transaction  as  an  entirety,  as  was 
done.  Certainly,  as  the  case  was  submitted, 
there  was  no  basis  for  a  judicial  splitting 
up  of  the  consideration.   . 

In  the  judgment  of  the  writer,  the  olTer  of 
respondents'  counsel  should,  under  the  cir- 
cumstances, have  been  regarded  as  consent- 
ing to  restore  the  whole  consideration  as  a 
condition  of  relief  from  the  deeds  and  mort- 
gage as  to  the  one  40.  That  is  reasonable, 
it  seems,  since  only  the  trifiing  sum  of  $30 
was  involved.  It  is  the  writer's  judgment 
that  General  Bragg,  the  able  counsel  who 
represented  appellants  at  the  trial,  so  un- 
derstood it.  He  is  too  good  a  lawyer  to  have 
supposed  it  required  consent  or  acceptance 
of  an  option  on  his  part  to  enable  the  court 


erty  that  gives  him  a  cause  of  action  inde- 
pendent of  the  covenants  in  the  deed.  Wil- 
son v.  Higbee,  62  Fed.  723. 

Necessity  that  injury  result. 

The  rule  is  well  settled  that  unless  the 
vendee  suffers  some  damagu  or  injury  from 
the  fraudulent  representation  of  the  vendor 
as  to  title,  he  has  no  right  of  action  either 
for  damages  for  the  fraud  or  to  rescind. 
Merryman  v.  David,  31  111.  404;  Buford  v. 
Guthrie,  14  Bush,  690;  Sonnesyn  v.  Akin, 
14  N.  D.  248,  104  N.  W.  1026;  Withers  v. 
Atkinson,  1  Watts,  236. 

The  rule  was  applied  in  Merryman  v. 
David,  supra,  as  to  representation  by  the 
vendor  that  he  was  the  owner  of  land,  where 
he  made  good  his  title  prior  to  proceedings 
by  the  vendee.  And  to  the  same  effect  is 
Buford  V.  Guthrie  and  Sonnesyn  v.  Akin,  su- 
pra. 

In  McNeny  v.  Campbell,  81  Neb.  764,  lib 
N.  W.  671,  modified  in  other  respects,  in  81 
Neb.  761,  117  N.  W.  885,  it  was  held  that 
misrepresentations  as  to  title  by  a  vendor 
who  had  no  title  to  the  land,  but  had  an  op- 
tion for  the  purchase  thereof,  were  not  ma- 
terial to  the  contract  or  calculated  to  injure 
the  vendee,  hence  did  not  constitute  a  fraud 
entitling  him  to  a  rescission  of  the  contract, 
especially  where  he  had  not  affirmatively 
shown  his  reliance  upon  the  representations 
by  recording  his  contract. 

And  the  vendee  has  no  claim  against  the 
vendor  for  false  representations  as  to  an 
encumbrance  upon  the  real  estate  purchased, 
where  the  vendor  procures  a  release  thereof 
before  any  injury  therefrom  is  caused  the 
vendee.    Withers  v.  Atkinson,  supra. 

The  mere  existence  of  a  mortgage  upon 
real  estate  at  the  time  the  vendor  contracts 
for  its  sale  is  not  •  of  itself  sufficient  evi- 
dence of  fraud  to  entitle  the  vendee  to  va- 
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cate  the  agreement,  where  the  facts  are  such 
as  to  warrant  the  presumption  that  the 
vendor  intended  to  procure  tne  discharge  of 
the  encumbrance  beiore  the  time  arrived  for 
him  to  convey  the  property  to  the  vendee, 
free  of  encumbrance.  Greenby  y.  Cheevers,  9 
Johns.  126. 

A  subsequent  purchaser  from  the  original 
vendee,  who  had  assumed  and  agreed  to  pay 
a  mortgage  given  for  the  purchase  price, 
cannot  defend  an  action  for  the  foreclosure 
of  the  mortgage  on  the  ground  that  the  ven- 
dor in  the  original  transaction  had  made 
false  and  fraudulent  representations  as  to 
the  title  to  the  property  conveyed,  it  not 
appearing  that  he  was  in  any  way  influenced 
by  such  representations.  Harding  v.  Com- 
mercial Loan  Co.  84  111.  251. 

Kffect  of  vendee  retaining  possession. 

The  general  rule  is  that  a  vendee  is  not 
precluded  from  proceeding  against  the  ven- 
dor for  fraudulent  representations  as  to  the 
title  of  real  estate  by  reason  of  the  mere  fact 
that  he  is  in  possession  of  the  real  estate, 
although  such  possession  is  under  and  by 
virtue  of  the  purchase  alleged  to  have  been 
procured  through  fraud.  Younge  v.  Harris, 
2  Ala.  108  (action  to  rescind) ;  Spence  v.  Du- 
ren,  3  Ala.  251 ;  Cullum  v.  Bank  of  Alabama, 
4  Ala.  21,  37  Am.  Dec.  726;  Bailey  v.  Jor- 
dan, 32  Ala.  50  (action  to  rescind)  ;  Wat- 
son V.  Kemp,  41  Ga.  586;  English  v. 
Thomasson,  82  Ky.  280 ;  Fristoe  v.  I^ytham, 
18  Ky.  L.  Rep.  157,  36  S.  W.  920  (action 
to  rescind) ;  Stockham  v.  Cheney,  62  Mich. 
10,  28  N.  W.  692  (action  for  deceit)  ;  Mor- 
ris v.  Brown,  38  Tex.  Civ.  App.  266,  85  S. 
W.  1015. 

In  Clullum  V.  Bank  of  Alabama,  supra,  it 
was  held  that  a  vendee  who  has  purchased 
real  estate  believing  it  to  be  free  from  en- 
cumbrance,   the   encumbrance   having   been 
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to  act  upon  such  an  offer,  so  understood.  He 
doubtless  acted  as  he  did  without  reflection, 
through  caution  as  to  prejudicing  the  rights 
of  his  clients  on  appeal  respecting  the  merits 
of  the  case,  and  was  surprised  when  the  or- 
der for  judgment  was  filed  providing  for  a 
Tscttion  of  the  deed  as  to  the  whole  twenty- 
two  40's,  when  the  only  misrepresentation 
complained  of  was  as  to  the  one  40,  and  the 
statute  of  limitations  had,  in  fact,  run  as  to 
the  other  twenty-one  40'8,  so  that  the  vaca- 
tion of  the  deed  as  to  them  could  not  be  of 
any  benefit  to  respondents.  I  think  the  trial 
court  should  have  interpreted  the  offer  of 
respondents'  counsel  as  indicated,  and  or- 
dered judgment  vacating  the  deed  as  to  the 
one  tract,  on  return  of  the  $30,  or  a  less 
sum  if  respondents'  counsel  saw  fit  to  make 
proof  of  the  equitable  amount. 
The  court,  however,  is  of  the  opinion,  as 


indicated,  that  as  appellants'  counsel  elect- 
ed to  have  the  case  submitted,  the  trial 
court  did  not  commit  error;  that  it  was 
warranted  in  not  requiring  restoration  of 
the  full  consideration  for  the  recovery  of  the 
one  40,  and  in  not,  on  its  own  motion,  re- 
quiring proof  enabling  it  to  equitably  di- 
vide the  consideration  so  as  to  deal  with  the 
deed  and  mortgage  as  to  the  one  40  by  it- 
self. 

The  foregoing  covers  all  questions  in  the 
case  which  appear  to  be  of  sufficient  mo- 
ment to  require  special  notice.  All  have  re- 
ceived consideration,  resulting,  in  the  opin- 
ion of  the  court,  that  the  judgment  should 
be  affirmed. 

Timlin  and  Barnes,  JJ.,  took  no  part. 


fraudulently  concealed  from  him,  may,  up- 
on discovery  thereof,  require  its  prompt  re- 
moval; and  if  the  vendor  does  not  effect  its 
discharge,  the  vendee  is  entitled  to  a  rescis- 
sion of  the  contract,  and  he  may  either  re- 
main in  possession  of  the  land  purchased  or 
abandon  it. 

The  rule  was  asserted  in  Morris  v.  Brown, 
supra,  that  it  was  not  necessary  for  a  de- 
frauded vendee  of  real  estate  to  show  a  prior 
eviction  in  order  to  rescind  a  purchase  of 
the  real  estate  for  fraudulent  representation 
of  the  vendor  as  to  the  title;  if  a  paramount 
outstanding  title  is  shown,  with  danger  of 
eviction  by  reason  thereof,  it  is  sufficient. 

In  Watson  v.  Kemp,  supra,  it  was  held 
that  the  fact  that  the  purchaser  was  in 
possession  of  the  land  purchased  would  not 
prevent  him  from  defending  an  action  on  the 
note  given  for  the  purchase  price,  on  the 
ground  that  the  vendor  made  false  and 
fraudulent  representations  as  to  the  title 
to  the  land,  where  his  possession  did  not  ac- 
erue  from  the  purchase,  he  being  in  posses- 
sion at  the  time  of  the  purchase. 

But  a  party  entitled  to  rescind  a  contract 
for  fraud  on  the  part  of  the  vendor  in  mis- 
representing the  title  to  real  estate  may  de- 
prive himself  of  this  remedy  by  acquiescing 
in  or  by  dealing  with  the  property  as  owner 
after  the  discovery  of  the  fraud.  "A  party 
claiming  to  rescind  a  contract  for  fraud 
must  act  promptly  on  discovery  of  the 
fraud,  and  restore  or  offer  to  restore  to 
the  other  party  what  he  has  received  un- 
der it;  he  cannot  thereafter  deal  with 
the  other  party  on  the  footing  of  an  ex- 
isting contract,  or  with  the  property  ac- 
quired under  it  as  his  own."  Schiffer  v. 
Dietz,  83  N.  Y.  300. 

In  conformity  with  the  general  doctrine 
that  the  party  cannot  rescind  while  retain- 
ing the  fruits  of  the  contract,  a  purchaser 
of  real  property  must  surrender  possession 
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acquired  under  the  contract  before  he  can 
maintain  an  action  for  its  rescission;  and 
where  fraud  is  claimed  for  misrepresentation 
as  to  title,  continuance  in  possession  after 
the  discovery  of  the  fraud  is  evidence  of  an 
intent  to  abide  by  the  contract.     Ibid. 

In  Christian  v.  Scott,  Minor  (Ala.)  364» 
again  before  the  court  in  1  Stew.  (Ala.) 
490,  18  Am.  Dec.  68,  it  was  held  in  an  ac- 
tion upon  a  bond  for  the  purchase  price  of 
real  estate,  that  it  was  error  for  the  court 
to  refuse  to  charge  the  jury  that  although 
the  vendor  may  have  made  fraudulent  repre- 
sentations as  to  his  title,  yet,  if  the  pur- 
chaser received  possession  of  the  real  estate 
purchased,  and  carried  the  contract  into 
execution  by  taking  unto  himself  ownership 
of  the  land,  payment  of  the  bond  on  the 
ground  of  fraud  could  not  be  resisted. 

The  long  silence  and  acquiescence  of  the 
purchaser  of  real  estate,  in  possession  there- 
of, after  discovering  a  defect  in  his  title,  in- 
nocently represented  by  the  vendor  to  be 
good,  conclusively  shows  that  such  represen- 
tation did  not  induce  the  purchase,  and 
hence  cannot  be  thereafter  relied  upon  as  a 
defense  to  an  action  upon  notes  given  for  the 
purchase  price.  Glasscock  v.  Minor,  11  Mo. 
655. 

A  payment  upon  the  purchase  price  made 
by  a  vendee  in  possession  of  land  under  a 
contract  for  the  purchase  thereof  is  a  waiver 
of  his  right  to  a  rescission  of  the  contract 
on  the  ground  of  false  and  fraudulent  rep- 
resentations by  the  vendor  as  to  his  title. 
Webb  v.  Stephenson,  11  Wash.  342,  39  Pac. 
952. 

In  Tissot  V.  Throckmorton,  6  Cal.  471,  it 
was  held  that,  in  order  for  a  vendee  of  land 
to  entitle  himself  to  a  rescission  of  the  pur- 
chase upon  the  ground  of  fraudulent  repre- 
sentations by  the  vendor  as  to  his  title,  he 
must  surrender  his  deed  to  be  canceled. 
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MONTANA  supreme:  COUBT. 

WESTERN  MINING  SUPPLY  COMPANY, 

Respt., 

V. 

JOHN  J.  QUINN  et  aU,  Appt8. 

(40  Mont.   156,  105  Pac.   732.) 

Pleading:  '—  conversion  —  suflficlency  of 
allegations. 

1.  An  allegation  that,  at  the  time  of  the 
seizure  of  property  to  satisfy  the  debt  ot 
a  third  person,  plaintiff  was  the  owner  and 
in  possession  of  it,  and  that  such  property 
continued  to  be  his  until  its  sale  by  the 
sheriff,  is  sufficient  to  support  an  action  for 
conversion. 

Sale  —  warehouse  —  delivery  of  posses- 
sioi|. 

2.  Change  of  possession  of  a  warehouse 
on  leased  land,  and  its  contents,  is  effected 
by  a  delivery  of  the  key,  and  ceasing  to  exer- 
cise control  over  the  property. 

Same  —  fraud  —  retention  of  possession 
—  delivery  —  attachment. 

3.  Delivery  of  possession  of  chattels  un- 
der a  contract  of  sale  is  sufficient  as  against 
an  attachment,  if  made  prior  to  the  time  it 
is  levied,  although  the  sale  is  not  accom- 
panied by  immediate  delivery,  as  required 
by  statute. 

(December  36,  1909.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Silver  Bow  Coun- 
ty granting  plaintiff  a  new  trial  after  ver- 
dict in  defendants'  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
conversion  of  certain  property.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note,  —  Is  failure  to  tdk.e  immediate 
possession  upon  sale  of  chattels  cured 
hy  talcing  possession  before  attach- 
ment of  the  particular  right  or  lien 
of  the  person  attaching  the  sale. 

As  to  effect  of  chattel  mortgagee  taking 
possession  before  any  specific  right  or  lien 
of  creditors  has  attached,  see  note  to  Mar- 
tin V.  Holloway„25  L.R.A.(N.S.)    110. 

Where  the  rule  prevails  that  a  sale  of 
goods  or  chattels  is  invalid  as  to  the  cred- 
itors of  the  seller  unless  there  is  a  chango 
in  the  possession,  it  is  sufficient  to  answer 
this  requirement  if  the  buyer  takes  posses- 
sion prior  to  the  levy  upon  the  goods  or 
chattels  by  a  creditor  or  creditors  of  the 
seller.  Hall  v.  Gaylor,  37  Conn.  550;  Corn- 
wall V.  Mix,  3  Idaho,  687,  34  Pac.  893; 
Truikshank  v.  Cogswell,  20  111.  366;  Blake 
v.  Graves,  18  Iowa,  312;  Kirby  v.  Bunch, 
15  Ky.  L.  Rep.  2.38;  Brown  v.  Glathary,  4 
La.  Ann.  324;  Shumway  v.  Rutter,  8  Pick. 
443,  ]9  Am.  Dec.  340;  Bartlett  v.  Williams, 
1  Pick.  288;  Mcintosh  v.  Smiley,  107  Mo. 
377,  17  S.  W.  079;  Markey  v.  Umstattd,  53 
Mo.  App.  20;  Toncy  v.  Goodley,  57  Mo.  App. 
235;  Haldcrman  v.  Stillington,  63  Mo.  App. 
212:  Kelly-Goodfellow  Shoe  Co.  v.  Vail  Bros. 
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Messrs.  O.  M.  Parr  and  James  £. 
Healy,  for  appellants: 

To  support  an  action  for  conversion,  the 
plaintiff  must  allege  a  concurrence  both  of 
a  right  of  property,  general  or  special,  and 
the  actual  possession,  or  the  right  of  imme- 
diate possession;  and  this  concurrence  must 
exist  at  the  time  of  conversion. 

Citizens'  Bank  v.  Tiger  Tail  Mill  &  Land 
Co.  152  Mo.  145,  53  S.  W.  902;  Gaskill  v. 
Barbour,  62  N.  J.  L.  530,  41  Atl.  700;  Mount 
V.  Cubberly,  19  N.  J.  L.  124;  Irving  v.  Hub- 
bard, 12  S.  D.  67,  80  N.  W.  156;  Babeock 
v.  Caldwell,  22  Mont.  460,  56  Pac.  1081. 

A  sale  of  personal  property  unaccompa- 
nied by  immediate  delivery  is  void  as  to 
oreditors,  though  delivery  be  made  before 
lew. 

Watson  V.  Rodgers,  53  Cal.  403;  Edwards 
V.  Sonoma  Valley  Bank,  59  Cal.  149;  Rug- 
gles  V.  Cannedy,  127  Cal.  300,  46  L.R.A. 
371,  53  Pac.  911,  59  Pac.  827;  Stewart  v. 
Hoffman,  31  Mont.  184,  77  Pac.  689,  81  Pac. 
3. 

The  possession  which  the  purchaser  is  re- 
quired to  take  of  the  property  sold,  in  or- 
der to  render  the  sale  valid  under  the  stat- 
ute, must  be  open,  notorious,  and  unequivo- 
cal, a  joint  or  concurrent  possession  with 
the  vendor  being  insufficient. 

Allen  V.  Massey,  17  Wall.  351,  21  L.  ed. 
542;  Dooley  v.  Pease,  180  U.  S.  126,  45 
L.  ed.  457,  21  Sup.  Ct.  Rep.  329;  Swartr- 
burg  v.  Dickerson,  12  Okla.  566,  73  Pac.  282; 
Stewart  v.  Hoffman,  supra ;  Ettien  v.  Drum, 
32  Mont.  311,  80  Pac.  369 ;  Johnson  v.  Emery, 
31  Utah,  126,  «6  Pac.  869,  11  A.  &  E.  Ann. 


84  Mo.  App.  94;  Scully  v.  Alhers,  89  Mo. 
App.  118;  Clute  v.  Steele,  6  Nev.  335; 
Smith  V.  Stem,  17  Pa.  360;  Kendall  v. 
Samson,  12  Vt.  515;  Shield  v.  Anderson,  ^ 
Leigh,  729;  M'Kinley  v.  Ensell,  2  Gratt. 
333;  Carr  v.  Glasscock,  3  Gratt.  343. 

In  Gilbert  v.  Decker,  53  Conn.  40 J,  4  Atl. 
685,  the  court  said  that  the  retention  of 
possession  by  a  vendor  of  chattels  raised  a 
presumption' of  fraud  only  in  favor  of  at- 
taching creditors  during  such  possession, 
and  there  was  no  such  presumption  as  to 
creditors  attaching  after  delivery  to  the 
purchaser. 

And  in  Cornwall  v.  Mix,  the  court  said 
that  a  sale  of  personal  property  was  not 
void  under  the  statute  of  frauds,  although 
not  followed  by  immediate  delivery  and  ac- 
tual and  continuous  change  of  possession  of 
the  property  sold,  where  delivery  was  made 
prior  to  the  levy  of  an  attachment  upon  the 
property  by  a  creditor  of  the  seller,  and  the 
property  was  actually  iii  possession  of  the 
buyer  at  the  time  of  such  levy. 

In  Cruikshank  v.  Cogswell,  tlie  court. said 
that  a  sale  of  chattels,  although  made  prior 
to  the  taking  of  possession  by  the  pur- 
chaser, was,  by  taking  possession,  completed 
as  to  all  the  world,  and  was  as  good  and 
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Cas.  23;  Gaboon  v.  Marshall,  25  Cal.  197; 
Bell  V.  McClellan,  67  Cal.  283,  7  Pac.  699. 

Messrs.  Robert  B.  Smith,  Maury  & 
Templeinaii,  and  J.  O.  Bavies,  for  re- 
spondent: 

The  complaint   was  sufficient. 

Kelly  V.  Northern  P.  R.  Co.  35  Mont.  243, 
88  Pac.  1009;  Truro  v.  Passmore,  38  Mont. 
544,  100  Pac.  966. 

A  sale  of  personal  property  is  not  void 
when  possession  is  taken  by  the  buyer  be- 
fore a  levy  at  the  suit  of  another  creditor. 

Bartlett  ▼.  Williams,  18  Mass.  288; 
^larkey  v.  Umstattd,  53  Mo.  App.  20;  Toney 
V.  Goodley,  57  Mo.  App.  235;  Halderman  v. 
Stillington,  63  Mo.  App.  212;  Kendall  v. 
Samson,  12  Vt.  515;  Sydnor  v.  Gee,  4  Leigh, 
535;  M'Kinley  v.  Ensell,  2  Gratt.  333;  Carr 
V.  Glasscock,  3  Gratt.  343;  Gilbert  v.  Decker, 
53  Conn.  401,  4  Atl.  685;  Blake  v.  Graves, 
18  Iowa,  312;  Brown  v.  Glathary,  4  La.  Ann. 
124;  Kirby  v.  Bunch,   15  Ky.  L.  Rep.  238. 

Holloway,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  by  the  plain- 
tiff, a  corporation,  against  John  J.  Quinn, 
the  surety  on  his  official  bond  as  sheriff  of 
Silver  Bow  county,  and  C.  M.  Parr,  to  re- 
cover damages  for  the  conversion  of  certain 
goods  and  chattels  alleged  to  belong  to  the 
plaintiff.  The  property  consists  of  a  ware- 
house and  certain  mining  machinery,  lumber, 
etc.,  which  was  seized  by  Quinn,  the  sheriff, 
on  July  8,  1905,  by  virtue  of  a  writ  of  at- 
tachment issued  in  an  action  wherein  Parr 
was  plaintifT,  and  the  Shackleton  &  White- 
way  Construction  Company  was  defendant. 


and  afterwards  sold  by  order  of  the  court. 
In  the  district  court  the  defendants  recov- 
ered judgment  upon  a  general  verdict  in 
their  favor.  The  plaintiff  moved  for  a  new 
trial,  which  was  granted,  and  the  defendants 
appealed  from  the  order. 

1.  It  is  contended  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  complaint  alleges 
that,  at  the  time  of  the  seizure  of  the 
property,  the  predecessors  of  plaintiff  were 
the  owners  and  in  possession  of  all  the  prop- 
erty, and  that  such  property  continued  to  be 
theirs  imtil  the  sale  thereof  by  defendant 
Quinn.  While  this  pleading  is  not  a  model, 
we  think  it  is  sufHcient.  The  seizure  of 
one's  property  to  satisfy  a  claim  of  another 
is  a  conversion  of  the  property,  irrespective 
of  the  designation  given  such  seizure  in  the 
complaint. 

2.  The  plaintiff  claims  that  its  predeces- 
sors in  interest  purchased  the  property  from 
the  Shackleton  &  Whiteway  Construction 
Company  before  the  seizure  by  Quinn.  But 
it  is  urged  by  defendants  that  the  evidence 
is  insufficient  to  show  such  a  delivery  and 
change  of  possession  as  is  necessary  to  sat- 
isfy our  statute.  The  testimony  discloses 
that  the  warehouse  is  personal  property  sit- 
uated at  616  South  Main  street,  Butte,  on 
leased  land;  and  that  the  other  property  was 
contained  in  the  warehouse  at  the  time  of 
the  seizure.  It  further  discloses  that  on 
June  26,  1905,  upon  a  sale  of  the  property 
by  the  Shackleton  &  Whiteway  Construction 
Company  to  Farnham,  Wright,  &  Hale,  the 
predecessors  of  this  plaintiff,  the  construc- 
tion company  delivered  up  to  Farnham  the 


perfect  as  if  the  sale  and  delivery  had  both 
c^curred  at  the  same  time;  and  added:  If 
the  sale  is  not  fraudulent  in  fact,  a  delay  in 
delivery  does  not  make  it  fraudulent  in 
law,  as  to  those  whose  rights  accrue  sub- 
sequent to  the  time  of  delivery. 

And  in  Mcintosh  v.  Smiley,  it  was  said 
that  a  bona  fide  sale  of  goods  and  chattels, 
possession  of  which  is  not  taken  within  a 
reasonable  time  after  the  sale,  is  not  void 
as  to  the  vendor's  creditors,  if,  before  in- 
stitution of  any  attachment  suit  by  such 
creditors,  the  purchaser  takes  and  retains 
actual  possession. 

So,  in  Kendall  v.  Samson,  the  court  re- 
niarked  that  even  though,  upon  the  sale  of 
chattels,  there  was  not  sucn  a  change  in 
the  poi«8e?8ion  as  was  necessary  to  protect 
the  sale  against  the  creditors  of  the  vendor, 
yet  such  a  change  might  be  made  nt  any 
time  before  an  attachment  intervened  in 
favor  of  the  seller's  creditors;  and  added: 
*'If  the  change  [in  the  possession]  does  not 
immediately  follow  the  sale,  this  would  in- 
deed be  proper  matter  to  go  to  the  jury  on 
the  question  of  a  fraudulent  sale  in  fact, 
hut  it  would  he  too  much  to  hold  that  the 
change  in  the  possession  could  not  be  per- 
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fected  subsequently  to  the  sale,  so  as  to 
avoid  the  effect  of  the  principle  applicable 
to  sales  fraudulent  per  se" 

Some  statutes  have  been  construed  to 
render  absolutely  void,  as  against  creditors, 
any  sale  of  goods  and  chattels  where  a 
change  in  the  possession  was  not  substan- 
tially contemporaneous  with  the  sale.  In 
jurisdictions  where  such  a  rule  prevails,  it 
has  been  held  that  a  change  in  the  posses- 
sion some  time  after  the  sale,  although 
prior  to  the  attachment  of  any  liens  upon 
I  the  property  in  favor  of  the  creditors  of 
the  seller,  does  not  cure  the  invalidity; 
and  hence,  the  property  is  subject  to  the 
seller's  creditors,  although  at  the  time  in 
the  hands  of  the  buyer.    Chenery  v.  Palmer, 

6  Cal.  119,  65  Am.  Dec.  493;  Wntson  v. 
Rodgers,  53  Cal.  401 ;  Edwards  v.  Sonoma 
Valley  Bank,  59  Cal.  148;  An  trey  v.  Bowcn, 

7  Colo.  App.  408,  43  Pac.  908. 

This  was  also  formerly  the  rule  in  Mis- 
souri. Franklin  v.  Gumersell,  9  Mo.  App. 
84,  B.  c.  subsequent  appeal  11  Mo.  App. 
306;  Cabanne  v.  Bay,  10  Mo.  App..  594. 
These  cases,  however,  were  in  effect  over- 
ruled by  Mcintosh  v.  Smiley,  supra. 
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key  to  the  warehouse,  and  thereafter  did 
not  exercise  any  ownership  or  control  over 
any  of  the  property.  While  this  evidence  is 
meager,  it  is  held  to  be  sufficient  by  the 
authorities  generally.  In  Dodge  v.  Jones,  7 
Mont.  121,  14  Pac.  707,  this  court  said:  *-No 
particular  act  or  formal  ceremony  is  neces- 
sary to  make  a  delivery  in  law.  Any  act 
done,  coupled  with  the  intent  to  change  the 
ownership,  which  has  the  effect  to  transfer 
the  dominion  over  the  thing  sold  to  the 
buyer,  is  a  delivery."  In  that  case  it  was 
held  sufficient  delivery  and  evidence  of 
change  of  possession  that  the  horses  in  ques- 
tion were  gathered,  a  distingruishing  brand 
placed  upon  them,  and  they  then  returned 
to  their  customary  range.  The  subject  was 
again  considered  at  length  by  this  court, 
and  the  doctrine  of  the  Dodge  Case  ap- 
proved, in  Webster  v.  Sherman,  33  Mont. 
448,  84  Pac.  878.  It  has  been  repeatedly 
said  by  the  courts  that  the  acts  which  will 
amount  to  a  delivery  will  vary  with  the 
different  cases,  and  will  depend  upon  the 
character  and  quantity  of  the  property  sold. 
Lay  V.  Neville,  25  Cal.  546.  It  is  easy 
enough  to  understand  the  meaning  of  the 
words  "immediate  delivery"  as  used  in 
§  6128,  Rev.  Codes,  when  applied  to  the  sale, 
over  the  counter,  of  small  articles  of  mer- 
chandise; but  when  one  attempts  to  apply 
the  same  meaning  to  a  sale  of  a  kiln  of 
hot  bricks,  or  hay  in  the  swath,  stack,  or 
mow,  or  a  large  quantity  of  ore  in  bins, 
he  appreciates  fully  the  difficulty  in  the  way 
of  establishing  a  hard  and  fast  rule  appli- 
cable to  all  cases.  It  is  not  now  an  open 
question  that  there  may  be  such  a  construc- 
tive delivery  as  will  fully  satisfy  the  re- 
quirements of  the  statute;  for  the  law  does 
not  demand  impossibilities.  In  Sharp  v. 
Carroll,  66  Wis.  62,  27  N.  W.  832,  it  was 
held  that  the  delivery  by  the  vendor  to  the 
vendee  of  the  key  to  tlie  granary  was  a 
sufficient  delivery  of  the  wheat  therein, 
which  had  been  sold.  The  same  thing  is 
held  in  Kellogg  Newspaper  Co.  v.  Peterson, 
162  III.  158,  53  Am.  St.  Rep.  300,  44  N.  E. 
411,  with  reference  to  a  sale  of  heavy  ma- 
chinery in  a  room.  In  Pope  v.  Cheney,  68 
Iowa,  563,  27  N.  W.  754,  it  was  held  suffi- 
cient that  the  purchaser  of  corn  in  a  crib, 
immediately  after  the  purchase,  nailed  up 
the  openinprs  in  the  crib.  The  same  ruling 
is  made  in  Vining  v.  Gilbreth,  39  Me.  496; 
Morrison  v.  Oium,  3  N.  D.  76,  54  N.  W.  288. 
See  also  Ott  v.  Sntcliffe  (N.  J.  Eq.)  60  Atl. 
965;  Rapple  v.  Hughes,  10  Idaho,  338,  77 
Pac.  722. 

3.  It  is  further  contended  by  the  defend- 
ants that  at  least  a  portion  of  the  property 
seized  was  liable  to  the  satisfaction  of 
Parr*s  claim  against  the  Shackleton  & 
White  way  Construction  Company,  for  the 
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reason  that  the  delivery,  if  any,  was  not 
made  contemporaneously  with  the  sale  by 
the  constrliction  company  to  Farnham, 
Wright,  &  Hale.  The  evidence  discloses 
that  a  portion  of  the  property  in  contro- 
versy was  sold  by  the  construction  company 
to  Farnham  and  others,  on  May  29,  1905, 
and  that  the  purchasers  did  not  take  pos- 
session of  it  until  June  26th  following,  when 
the  remaining  portion  was  sold.  Bearing  in 
mind,  then,  that  the  attachment  was  not 
levied  until  July  8,  these  facts  present  in 
concrete  form  the  question  raised  by  in- 
struction 6a,  given  by  the  trial  court.  The 
question  may  be  stated  as  follows:  If  a 
bona  fide  sale  of  goods  and  chattels  is  not 
accompanied  by  an  immediate  delivery, 
is  the  sale  void  as  to  an  attaching  creditor 
of  the  vendor,  if  the  vendee,  before  the  in- 
stitution of  the  attachment  suit,  takes  and 
retains  actual  possession  of  the  property? 
So  far  as  our  investigation  discloses.  Cali- 
fornia and  Colorado  are  the  only  states  in 
which  this  question  is  answered  in  the  af- 
firmative. Watson  V.  Rodgers,  53  Cal.  401; 
Edwards  v.  Sonoma  Valley  Bank,  59  Cal. 
148;  Autrey  v.  Bowen,  7  Colo.  App.  408,  43 
Pac.  908.  There  is  not  any  reason  advanced 
in  any  of  these  cases  for  the  conclusion 
reached.  Counsel  for  defendants  also  cite 
Stewart  v.  Hoffman,  31  Mont.  184,  77  Pac. 
689,  as  indicating  the  same  view;  but  an 
examination  of  the  opinion  of  this  court  on 
rehearing  (31  Mont.  190,  81  Pac.  3)  will 
disclose  that  the  question  was  not  before 
the  court  at  all. 

Prior  to  188S  the  court  of  appeals  of 
Missouri  held  as  do  the  courts  of  California 
and  Colorado.  Cabanne  v.  Bay,  10  Mo.  App. 
594;  Franklin  v.  Gumersell,  11  Mo.  App. 
306.  But  in  Mcintosh  v.  Smiley,  32  Mo. 
App.  125,  the  precise  question  which  we  now 
have  before  us  came  before  the  same  court. 
Section  2505,  Mo.  Rev.  Stat.  1879,  is  sub- 
stantially the  same  as  our  §  6128  above. 
Our  statute  requires  an  immediate  delivery; 
the  Missouri  statute  requires  a  delivery 
within  a  reasonable  time.  In  other  respects 
the  statutes  are  the  same.  In  the  Mcin- 
tosh Case,  however,  the  court  found  or  as- 
sumed that  the  delivery  was  not  made  with- 
in a  reasonable  time  after  the  sale,  but  was 
made  before  the  attachment  was  levied;  so 
that  the  question  presented  there  was  the 
same  as  the  one  which  we  are  called  upon 
to  decide.  The  Missouri  court  makes  a.  care- 
ful analysis  of  the  statute,  and  points  out 
the  object  to  be  obtained,  as  well  as  some 
of  the  objects  to  be  avoided,  by  its  enact- 
ment. It  refers  to  the  familiar  rule  that, 
as  between  the  parties  to  the  Bale,  the 
transaction  would  be  equally  valid  whether 
there  was  or  was  not  a  delivery.  It  pro- 
pounds the  question  for  solution  as  we  bare 
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stated  it,  and,  among  other  things,  says: 
"Under  this  statute  we  think  that  actual 
possession  taken  and  retained  by  the  vendee 
of  the  things  sold  completes  his  title 
against  all  persons  except  those  whose 
rights  may  have  intervened  between  the 
sale  and  the  taking  of  possession.  .  .  . 
The  vendor  having  made  a  sale,  another 
sale  is  not  needed  (in  fact  he  has  nothing 
to  sell);  and  he  may  complete  the  sale  by 
a  delivery  of  the  things  sold,  to  take  effect 
against  others  from  the  time  that  the  de- 
livery is  made.  In  such  a  case  the  sale 
runs,  as  between  the  vendor  and  vendee, 
from  the  time  of  the  sale;  but,  as  against 
creditors  of  and  purchasers  in  good  faith 
from  the  vendor,  from  the  time  of  delivery. 
This  we  think  is  the  clear  meaning  of  the 
statute.  To  hold  otherwise  would  be  to 
prevent  a  sale  unaccompanied  by  a  delivery 
^Rrithin  a  reasonable  time  from  ever  becoming 
perfected  as  against  creditors  and  subse- 
quent purchasers  in  good  faith.  To  do  this 
would  be  to  perpetrate  wrong,  to  prevent 
vhtch  was  the  object  of  the  statute.  The 
want  of  a  delivery  places  the  vendee,  as  to 
crefiitors  and  subsequent  purchasers  in  good 
faith,  in  the  same  position  he  would  have 
been  in  if  he  had  not  purchased  the  property, 
but  in  no  worse  position.  While  the  posses- 
sion remains  in  the  vendor,  after  the  lapse 
of  a  reasonable  time  for  a  delivery,  as  to 
such  creditors  and  purchasers  there  is  no 
rale,  but  the  vendee  is  not  disqualified  from 
becoming  the  purchaser  of  the  property; 
and  taking  actual  possession  and  retaining 
it  makes  him  a  purchaser  even  against  such 
parties,  if,  at  the  time  of  the  taking  of 
possession,  they  have  no  existing  rights. 
An  attaching  creditor,  as  such,  has  no  rights 
in  the  debtor's  property  until  after  levy 
under  the  writ  of  attachment.  Therefore 
the  question  in  this  case  must  be  answered 
in  the  negative."  Because  the  court  of  ap- 
peals of  Missouri  is  not  a  court  of  last  re- 
sort, and  because  of  the  importance  of  the 
question  decided,  the  case  was  certified  to 
the  supreme  court,  where  it  is  said:  "This 
case  is  certified  here  from  the  Kansas  City 
court  of  appeals  as  being  in  conflict  with 
previous  decisions  rendered  by  the  St.  Louis 
«>urt  of  appeals.  It  is  reported  in  32  Mo. 
App.  125.  The  conclusion  reached  by  the 
Kansas  City  court  of  appeals  in  this  case, 
that  a  bona  fide  sale  of  goods  and  chattels, 
the  possession  of  which  is  not  taken  within 
s  reasonable  time  after  the  sale,  within  the 
meaning  of  §  2505,  Rev.  Stat.  1879,  is  not 
^oid,  as  to  an  existing  creditor  at  the  time 
of  the  sale,  if,  before  the  institution  of  an 
•ttachment  suit  by  such  creditor,  the  ven- 
<3«e  takes  and  retains  actual,  continuous 
possesfion  of  the  property,  and  remains  in 
possession  thereof  at  the  time  of  the  levy 
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of  the  writ  in  such  suit  upon  such  property, 
meets  with  our  approval.  The  precise  ques- 
tion under  that  section  of  the  statute  has 
not  hitherto  been  passed  upon  by  this  court, 
but  the  decision  of  the  court  of  appeals  finds 
support  in  the  rulings  of  this  court  in  the 
following  cases:  Dobyns  v.  Meyer,  95  Mo; 
132,  6  Am.  St.  Rep.  32,  8  S.  W.  251;  Petring 
V.  Chrisler,  90  Mo.  650,  ^  S.  W.  405.  The 
judgment  of  the  Kansas  City  court  of  ap- 
peals is  affirmed.''  Mcintosh  v.  Smiley,  107 
Mo.  377,  17  S.  W.  979. 

In  Clute  V.  Steele,  6  Nev.  335,  this  same 
question  came  before  the  supreme  court  of 
Nevada,  under  a  statute  substantially  the 
same  as  our  own.  After  speaking  of  the 
presumptions  arising  from  nondelivery,  as 
deduced  by  the  courts  and  text  writers,  the 
court  says:  "While,  however,  decisions  have 
been  thus  various,  there  has  been  a  uniform- 
ity of  holding  upon  the  necessary  status  of 
those  who  might  question  such  a  sale; 
and  the  conclusion  is  that  no  creditor  at 
large  may  do  so,  and  that  a  delivery  before 
the  attachment  of  any  lien  of  a  creditor 
will  satisfy  the  law  and  validate  the  sale." 
And  the  following  is  quoted,  with  approval, 
from  Hilliard  on  Sales:  "And  the  general 
rule  may  be  laid  down  that  where  a  vendee 
takes  possession  at  a  time  subsequent  to 
the  sale,  but  before  the  rights  of  creditors 
accrue,  by  attachment  or  otherwise,  he  shall 
hold  against  creditors."    Page  183,  note. 

Section  2663,  Okla.  Stat.  1893,  is  identical 
in  terms  with  our  §  6128  above,  and  in 
Woods  V.  Faurot,  14  Okla.  171,  77  Pac.  346, 
the  court  held  that,  under  the  statute  above, 
if  delivery  was  not  made  until  some  months 
after  the  sale,  but  was  made  before  the  at- 
tachment was  levied,  the  sale  was  valid  as 
against  the  attaching  creditior.  In  Tiede- 
man  on  Sales,  p.  115,  it  is  said:  "Mere  delay 
in  the  delivery  of  the  possession  is  ordi- 
narily not  considered  fraudulent  as  to  cred- 
itors, as  long  as  delivery  is  actually  made 
before  attachment."  In  14  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  382,  it  is  said :  "As  a  general 
rule,  it  is  considered  to  be  sufficient  that 
the  purchaser  take  possession  of  the  prop- 
erty before  any  creditors  of  the  vendor  have 
obtained  specific  rights  to,  or  liens  upon, 
the  property  sold,  as  by  the  levy  of  attach- 
ments or  executions  or  otherwise."  The 
following  authorities,  in  addition  to  those 
mentioned,  fully  support  the  rule  thus  an- 
nounced: Gilbert  v.  Decker,  53  Conn.  401, 
4  Atl.  685;  Cruikshank  v.  Cogswell,  26  111. 
366;  Blake  v.  Graves,  18  Iowa,  312;  Bart- 
lett  V.  Williams,  1  Pick.  288;  Waite  v. 
Mathews,  50  Mich.  392,  15  N.  W.  524; 
Weeks  v.  Fowler,  71  N.  H.  518,  53  Atl.  543; 
Levin  v.  Russell,  42  N.  Y.  251;  Wilson  v. 
Leslie,  20  Ohio,  161;  Rule  v.  Bolles,  27  Or. 
368,  41  Pac.  691;   Smith  v.  Stern,  17  Pa. 
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360;  Coty  v.  Barnes/  20  Vt  78;  Sydnor  v. 
Gee,  4  L^igh,  535.  See  also  Sayward  y. 
Nunan,  6  Wash.  87,  32  Pac.  1022;  Poling  v. 
Flanagan,  41  W.  Va.  191,  23  S.  E.  685. 

As  between  the  parties  to  a  sale  of  per- 
sonal property,  it  is  wholly  immaterial 
whether  there  is  any  delivery  of  the  thing 
sold.  It  is  equally  true  that  a  mere  cred- 
itor, as  such,  docs  not  have  any  interest 
whatever  in  his  debtor's  property.  If  the 
Shacklcton  &  Whiteway  Construction  Com- 
pany had  in  good  faith  sold  all  this  property 
to  Farnham  and  others  on  June  26th,  and 
had  accompanied  the  sale  by  an  immediate 
delivery.  Parr  could  not  complain,  even 
though  such  sale  might  operate  to  defeat 
him  in  the  collection  of  his  debt.  On  the 
contrary,  if  Parr  had  commenced  his  action 
and  procured  a  writ  of  attacliment  to  be  is- 
sued and  levied  upon  the  property  while 
still  in  the  possession  of  the  construction 
company,  Farnham  and  others  could  not 
complain,  even  though  they  had  parted 
with  value  which  would  be  lost  to  them. 
Manifestly,  the  purpose  of  the  statute  is 
not  to  hinder  the  transfer  of  personal  prop- 
erty, but  to  prevent  such  property  of  debt- 
ors being  fraudulently  put  beyond  the  reach 
of  creditors  by  secret  transfers.  When, 
however,  the  delivery  has  been  made  before 
a  creditor  has  moved  to  collect  his  debt,  he 
is  not  placed  at  any  greater  disadvantage 
than  he  would  have  been  had  delivery  ac- 
companied the  sale.  Even  if  Parr  had  ex- 
tended credit  to  the  construction  company 
upon  the  strength  of  its  ownership  of  the 
property  in  controversy, — ^which  he  did  not 
do, — he  could  not  assert  a  right  to  have  the 
particular  property  subjected  to  the  pay- 
ment of  his  debt,  unless  by  mortgage  or 
some  other  lien  he  had  burdened  it  with  his 
-claim;  for  at  any  time  after  extending  such 
credit,  and  before  he  fixed  a  lien  upon  it, 
the  construction  company,  by  a  bona  fide 
sale,  accompanied  by  immediate  delivery, 
-could  have  put  the  property  beyond  the 
reach  of  Parr.  It  would  seem  that  the  leg- 
islature did  not  intend  to  go  further  than 
to  declare  that,  during  the  time  the  vendor 
of  personal  property  remains  in  possession 
after  sale,  his  creditors  may  seize  the  prop- 
erty in  satisfaction  of  their  claims,  not- 
withstanding such  sale.  This  view  accords 
with  the  overwhelming  weight  of  authority. 
Instruction  6a,  as  given  by  the  court,  did 
not  correctly  state  the  law. 

4.  There  is  not  any  substantial  evidence 
in  this  record  of  actual  fraud  in  the  tr ansae 
tion  between  the  construction  company  an(^ 
Farnham  and  others,  and  therefore  instnip 
tion  7a  should  not  have  been  given.  W< 
-are  not  able  to  find  any  evidence  to  justify 
the.  giving  of  instructions  8a  and  9a. 

For  the  errors  in  giving  these  instructions, 
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the  District  Court  properly  granted  a  new 
trial,  and  the  order  id  affirmed. 

Brantly,  Ch.  J.,  concurs. 

Smith,  J.,  being  disqualified,  did  not  hear 
the  argument,  and  takes  no  part  in  the  fore- 
going* decision. 


NEW  YORK  COURT  OP  APPEALS. 

AMPERSAND  HOTEL  COMPANY,  Appt., 

v. 

HOME  INSURANCE  COMPANY,  Respt 
(198  N.  Y.  496,  91  N.  E.  1099.) 

I 

Appeal  —  striking   out    defense  —  error. 

1.  It  is  not  reversible  error  to  entertain 
a  motion  to  strike  out  a  separate  defense 
to  an  action  at  the  trial,  if  the  defense  is 
insuflicient  in  law  and  has  not  been  de- 
murred to. 

Insurance  —  conspiracy  to  destroy  prop- 
erty —  effect. 

2.  A  conspiracy,  unaccompanied  by  an 
overt  act,  to  burn  insured  property,  in 
which  the  owner  joins,  does  not,  although 
it  is  in  process  of  accomplishment  at  the 
time  the  property  is  destroyed  by  fire, 
avoid  the  policy,  under  provisions  that  the 
policy  shall  be  void  in  case  of  any  fraud 
touching  any  matter  relating  to  the  sub- 
ject of  the  insurance,  or  if  the  hazard  is  in- 
creased by  any  means  within  the  control  or 
knowledge  of  the  insured. 

(Willard  Bartlett,  Werner;  and  Chase,  JJ., 
dissent  from  proposition  2.) 

(May  31,  1910,) 

APPEAL  by  plaintiff  from  a  jiidirraent  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  reversing  a  judg- 
ment of  a  Trial  Term  for  Franklin  County 
in  plaintifT's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
certain   fire  insurance  policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  B.  Ellison  and  Ar- 
nold L.  Davis,  with  Messrs.  Ellison,  Mac- 
Intyre,  &  Davis,  for  appellant: 

The  conspiracy  to  burn  did  not  constitute 
a  fraud  on  the  part  of  the  plaintiff  with- 
'n   the  meaning  of  the  policy. 

People  V.  Cook,  8  N.  Y.  70,  69  Am.  Dec. 

Note. —The  above  decision  seems  to  be 
me  of  first  impression  upon  the  question 
vhether  a  conspiracy  to  burn  insured  prop- 
•rty  in  which  the  owner  takes  part,  unac- 
-'ompanied  by  an  overt  act  in  furtherance 
'hereof,  would  defeat  recovery  for  a  loss  of 
*he  insured  premises  by  a  fire  not  the  re- 
sult of  the  conspiracy. 
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451;  Brackett  v.  Griswold,  128  N.  Y.  644, 
28  N.  B.  365,  112  N.  Y.  454,  20  N.  E.  376; 
New  York  C.  &  H.  R.  R.  Co.  v.  Reeves,  41 
Migc  499,  85  N.  Y.  Supp.  28;  1  Abbott, 
Trial  Brief  on  Pleadings,  p.  311;  Douglass 
T.  Winslow,  20  Jones  &  S.  447 ;  8  Cyc.  Law 
k  Proc.  p.  645;  Hutehins  v.  Hutchins,  7 
Hill,  107;  Bayles  v.  Vanderveer,  11  Misc. 
207,  32  N.  Y^.  Snpp.  1117;  Place  v.  Minster, 
«5  X.  Y.  95;  Verplanck  v.  Van  Buren,  76 
K.  Y.  247;  Colyer  v:  Guilfoyle,  47  App. 
Div.  302,  62  N.  Y.  Supp.  21 ;  Lee  v.  Kendall, 
56  Hun,  610,  11  N.  Y.  Supp.  131;  Buffalo 
Lubricating  Oil  Co.  v.  Everest,  30  Hun, 
586;  Kolel  American  Vatiferes  Jerusalem 
▼.  Eliach,  29  Misc.  499,  61  N.  Y:  Supp.  936 ; 
Green  v.  Davies,  182  N.  Y.  499,  76  N.  E. 
536,  3  A.  &  E.  Ann..  Cas.  310;  Savile  v. 
Roberts,  1  Ld.  Raym.  374 ;  Eccardt  v.  Eisen- 
liauer,  74  App.  Div.  37,  77  N.  Y.  Supp.  18; 
Ringsland  v.  Haines,  62  App.  Div.  146,  70 
K.  Y.  Supp.  873 :  Lefler  v.  Field,  52  N.  Y. 
621;  Farmers'  Nat.  Bank  v.  St.  Regis 
Paper  Co.  77  App.  Div.  558,  78  N.  Y.  Supp. 
889;  Saxton  v.  Dodge,  57  Barb.  84;  Dubois 
V.  Hermance,  56  N.  Y.  673;  Baylies,  Code 
Pleading,  2d.  ed.  408. 

There  w«8  no  '*  increase  of  hazard"  with- 
in the  meaning  of  the  policy. 

Parker  v.  Arctic  F.  Ins.  Co.  59  N.  Y.  1; 
Wraith  V.  Mechanics'  A  T.  T.  Ins.  Co.  32  N. 
Y.  399;  Whitney  v.  Black  River  Ins.  Co. 
72  N.  Y.  121,  28  Am.  Rep.  116;  Roberts  v. 
Thenango  County  Mut.  Ins.  Co.  3  Hill,  501 ; 
Crant  v.  Howard  Ins.  Co.  5  Hill,  10;  Eager 
V.  Fireman's  Fund  Ins.  Co.  71  Hun,  352, 
25  \.  Y.  Supp.  35,  affirmed  in  148  N.  Y. 
726,  42  N.  E.  722;  LeRoy  v.  Park  F.  Ins. 
Co.  39  N.  Y.  56. 

Mr.  Hart  well  Cabell,  for  respondent: 

A  conspiracy  to  bum,  between  the  owner 
of  insured  property  and  third  persons, 
whether  successfully  consummated  or  not, 
in  such  a  fraud  upon  the  insurer  as  will  de- 
feat a  recovery. 

F.  Dohmen  Co.  v.  Niagara  F.  Ins.  Co.  96 
Wis.  56,  71  N.  W.  69 :  Fowler  v.  Phcenix 
Ins.  Co.  35  Or.  562,  67  Pac.  421;  Virginia 
P.  A  M.  Ins.  Co.  V.  Vaughan,  88  Va.  839, 
14  S.  E.  754;  Stern  feld  v.  Park  F.  Ins.  Co. 
50  Hun,  262,  2  X.  Y.  Supp.  766;  Anibal  v. 
Insurance  Co.  of  N.  A.  84  App.  Div.  634, 
82  N.  Y.  Supp.  600;  Imperial  F.  Ins.  Co.  v. 
Gunning,  81  111.  238;  Orient  Mut.  Ins.  Co. 
V.  Adams,  123  U.  S.  67,  73,  31  L.  ed.  63, 
66,  8  Sup.  Ct.  Rep.  68. 

A  conspiracy  to  bum  the  insured  prop- 
erty, entered  into  by  and  with  the  knowl- 
^ge  of  the  assured,  constitutes  such  an 
''increase  of  hazard"  as  will  avoid  the 
policy,  under  the  provision  declaring  it 
▼Old  "if  the  hazard  be  increased  by  any 
neana  within  the  knowledge  or  control  of 
fbe  insured." 
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Kyte  y.  Commercial  Union  Assur.  Co. 
149  Mass.  116,  3  L.R.A.  508,  21  N.  £.  361. 

Whether  the  conspiracy  caused  or  did  not 
cause  the  conflagration  is  entirely  imma- 
terial. 

Williams  v.  People's  F.  Ins.  Co.  57  N.  Y. 
274;  Cole  v.  Germania  F.  Ins.  Co.  99  N.  Y. 
36,  1  N.  £.  38;  Daniels  v.  Equitable  F.  Ins. 
Co.  60  Conn.  651 ;  People  v.  Bush,  4  Hill,  133. 

If  there  was  any  danger  from  incendia- 
rism fairly  and  reasonably  to  be  apprehend- 
ed and  known  to  the  insurer,  it  was  his 
duty  to  disclose  it,  where  the  danger  was 
real  and  substantia],  i.  e,,  one  that  neces- 
sarily, enhanced  the  risk. 

McBride  v.  Republic  F.  Ins.  Co.  30 
Wis.  562;  Curry  v.  Sun  Fire  Office,  156 
Pa.  467,  26  Atl.  658;  North  American  F. 
Ins.'  Co.  v.  Throop,  22  Mich.  146,  7  Am. 
Rep.  638;  Walden  v.  Louisiana  Ins.  Co.  12 
La.  134,  32  Am.  Dec.  116;  Whittle  v. 
Farmville  Ins.  &.  Bkg.  Co.  3  Hughes,  421, 
Fed.  Cas.  No.  17,603;  Curry  v.  Common- 
wealth Ins.  Co.  10  Pick.  535,  20  Am.  Dec. 
547;  Donley  v.  Glens  Falls  Ins.  Co.  184 
X.  Y.  107,  76  N.  E.  914,  6  A.  A  E.  Ann. 
Cas.  81;  Williams  v.  People's  F,  Ins.  Co. 
57  N.  Y.  285. 

Gray,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  brought  this  action  to  recov- 
er the  amount  of  a  policy  of  insurance  is- 
sued by  the  defendant,  the  Home  Insur- 
ance Company,  upon  its  hotel  buildings 
and  contents,  which  were  destroyed  by  fire. 
Among  other  defenses  interposed  by  the  an- 
swer of  the  Insurer  was  this,  in  brief:  That 
the  principal  stockholder  of  the  plaintiff, 
who  was  also  its  treasurer  and  a  director 
and  who  had  the  management  of  its  af- 
fairs, at  a  time  shortly  prior  to  the  occur- 
rence of  the  fire,  had  entered  into  a  fraudu- 
lent conspiracy  with  one  Van  de  Wall  and 
others,  ''wherein  it  was  planned  that  said 
Van  de  Wall  should  procure  some  person  or 
persons  to  cause  the  destruction  of  the 
property  by  fire,  to  enable  the  plaintiff  to 
recover  .  .  .  the  insurance; 
and  that  while  said  plan  and  conspiracy 
was  still  in  existence,  and  in  process  of  ac- 
complishment, the  said  fire  occurred."  When 
the  case  came  on  for  trial,  the  plaintiff 
moved  to  strike  out  this  separate  defense 
as  insufficient  in  law,  and  the  motion  wan 
granted.  The  trial  resulted  in  a  decision  in 
favor  of  the  plaintiff;  but  the  appellate 
division  reversed  the  judgment,  and  ordered 
a  new  trial  of  the  action.  By  reference  to 
the  opinion  below j  it  appears  that  the  rea- 
son moving  the  learned  justices  to  the  re- 
versal was  the  action  of  the  trial  court  in 
striking  out  the  defense  to  which  I  have 
alluded. 
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That  presents  the  serious  question  in  this 
case,  upon  which  alone  a  difference  of  opin- 
ion exists  in  this  court.  So  far  as  the  prac- 
tice is  concerned,  I  may  say  that  we  do  not 
think  that  the  trial  court  committed  any 
error  in  entertaining  the  plaintiff's  motion. 
If  the  defense  was  insufficient  in  law,  it 
was  proper,  when  it  had  not  been  demurred 
to,  to  object  to  it  at  that  time  and  to  move 
for  its  dismissal.  The  advantage  in  such 
practice  is  that  the  ground  to  be  covered 
by  the  evidence  upon  the  trial  is  seasonably 
restricted. 

The  question  whether  the  defense  was  a 
good  one  turns  upon  two  provisions  of  the 
policy.  Xhe  first  one  provides  that  the  pol- 
icy should  be  void  "in  case  of  any  fraud 
.  .  .  touching  any  matter  relating  to 
this  insurance  or  the  subject  thereof."  I 
do  not  think  that  there  was  any  actionable 
fraud,  within  the  meaning  of  the  policy,  in 
the  fact  alleged  in  this  defense,  because, 
whatever  the  evil  design,  nothing — no  act — 
was  done  touching  the  insured  property,  or 
the  contract  of  insurance.  There  was  nei- 
ther some  fraudulent  transaction  working, 
or  tending  to  work,  wrong  or  injury;  nor 
did  the  conspiracy  to  defraud  get  beyond 
the  stage  of  a  mere  plan  to  do  something. 
A  fraud  was  intended,  as  we  must  assume; 
but  the  intention,  not  being  connected  with 
any  injury,  remained  a  mere  mental  pro- 
ject. A  conspiracy,  to  be  the  subject  of  le- 
gal complaint,  must  reach  the  stage  of  de- 
velopment where  an  overt  act  is  committed, 
or  some  actual  damage  is  occasioned.  It 
must  be  put  in  execution,  and  not  remain 
in  plan.  It  is  not  like  a  case  where  insur- 
ance is  procured  with  a  fraudulent  intent 
on  the  part  of  the  assured;  for  that  would 
be  insurance  against  knavery.  If  this  de- 
fense asserts  the  truth,  the  question  is. 
How  could  an  afterthought,  an  evil  design 
■  later  conceived  to  burn  up  the  property, 
which  never  reached  the  point  of  anything 
done  in  accomplishment,  be  deemed  to  have 
affected  the  risk?  The  contract  was  unaf- 
fected, the  subject  of  the  insurance  re- 
mained the  same,  and  no  liability  of  the 
insurer  was  increased. 

The  other  provision  of  the  policy  is  that 
it  should  be  void  "if  the  hazard  be  in- 
creased by  any  means  within  the  control  or 
knowledge  of  the  insured."  I  do  not  think 
that  there  was  any  increase  in  tlie  hazard. 
I  take  that  language  as  limiting  the  mean- 
ing of  the  provision  to  a  case  where  by 
some  act  done  to  the  property,  which  the 
assured  knew  of,  or  could  have  prevented, 
the  company's  risk  had  been  increased. 
Ordinarily,  we  understand,  and  so  the  de- 
cisions run,  that  the  hazard  of  insurance  is 
increased  when  the  risk  is  changed  by  some 
new  use  of,  or  some  other  burden  placed 
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upon,  the  property;  that  is  to  say,  when 
the  physical  status  or  condition  of  the  sub- 
ject of  insurance  is  rendered  by  some  act 
of  the  insured  other  than  what  it  was  when 
the  insurance  was  applied  for  and  the  ap- 
plication acted  upon.  It  is  said  in  May 
on  Insurance  (§  219)  that  the  insurance 
"must  be  presumed  to  be  made  with  refer- 
ence to  the  character  of  the  property  in- 
sured, and  to  the  owner's  use  of  it  in  the 
ordinary  way,  and  for  the  purpose  for 
which  such  property  is  ordinarily  held  and 
used,  or  to  cover  risks  incident  to  such 
use."  Again,  the  same  author,  in  speaking 
of  the  provision  against  any  alteration  or 
change  in  the  situation  or  circumstances 
affecting  the  risk,  says  (§  218)  that  it 
"binds  the  assured  not  only  not  to  make  any 
alteration  or  change  in  the  structure  or  use 
of  the  property,  which  will  increase  the 
risk,  but  prohibits  him  from  introducing 
any  practice,  custom,  or  mode  of  conducting 
his  business  which  would  materially  increase 
the  risk,  and  also  from  discontinuing  any 
precaution  represented  in  the  application 
to  have  been  adopted  and  practised  with  a 
view  to  diminish  the  risk."  In  Joyce  on 
Insurance  (§  2207),  the  author,  when  re- 
ferring to  the  provision  against  an  increase 
of  risk  by  the  acts  of  the  insured,  speaks 
of  "an  act  done  by  the  insured,"  which, 
"although  not  included  in  the  class  of  spe- 
cific hazards,  nevertheless  avoids  the  policy 
if  it  increases  the  risk."  Here,  though  a 
conspiracy,  as  we  must  assume,  was  entered 
into,  it  was  to  execute  a  plan  for  defraud- 
ing the  insurer.  The  conspiracy  did  not 
come  to  a  head.  The  property  and  the  con- 
tract to  insure  it  were  unchanged  and  unaf- 
fected by  what  was  a  mere  proposal  to  af- 
fect them.  ^  The  purpose  to  burn  up  the 
property  never  had  ceased  to  be  a  purpose 
within  the  domain  of  thought.  It  is  not 
even  alleged  that  the  person  was  procured 
to  execute  the  plan  that  was  conceived.  As 
the  trial  judge  well  suggested,  the  conspira- 
cy remained  but  a  mental  conception.  It 
was  not  the  cause  of  the  fire,  and  it  had  no 
connection  with  it.  The  parties  charged 
with  conspiring  had  not  got  beyond  the 
stage  where  they  might  change  their  minds 
and  repent  them  of  their  wicked  design. 
They  might  conclude  eventually  to  do  noth- 
ing in  completion  of  their  conspiracy. 
I  think  that  a  mere  intention  or  plan  to 
do  an  injury  is  of  no  consequence,  where 
no  act  is  done  to  effectuate  it,  and  the  party 
whose  interests  are  aimed  at  is  neither  in- 
jured, nor  exposed  to  loss,  as  the  result  of 
having  put  the  plan  into  some  way  of  exe- 
cution. To  allege  that  the  conspiracy  was 
in  "process  of  accomplishment"  when  the 
fire  actually  occurred  is  not  equivalent  to 
the  allegation  of  an  overt  act.    Xt  was  notb- 
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iug  more  than  saying  that  the  conspiracy 
'Was  proceeding  toward  accomplishment.  I 
jun  not  aware  of  any  case  which  holds  that 
the  hazard  of  insurance  has  been  increased, 
unless  some  act  has  been  done  to,  or  about, 
the  property,  which  changes  it  physically, 
or  the  burdens  upon  it,  or  affects  its  owner- 
ship. 

The  defendant  could  not  sue  for  damages 
by  reason  of  the  conspiracy,  and,  if  that  be 
true,  I  think  it  could  not  set  it  up  as  a  de- 
fense to  the  performance  of  its  contract. 

Upon  no  other  questions  affecting  the 
judgment  are  we  divided  in  opinion,  and, 
for  the  leasons  given,  I  advise  tiiat  the  or- 
<ler  and  judgment  of  the  Appellate  Division 
te  reversed  and  that  the  judgment  of  the 
Trial  Term  be  affirmed,  with  costs  in  both 
•courts  to  the  appellant. 

Cullen,  Ch.  J.,  and  Halgbt  and  Hlscock, 

JJ.,  concur. 

Willard  Bartlett,  J.,  dissenting: 
I  cannot  assent  to  the  proposition  that 
the  formation  of  a  conspiracy  to  burn  an 
insured  building,  which  conspiracy  is  in 
process  of  accomplishment,  does  not  in- 
H^rease  the  hazard.  The  hazard  referred  to 
ii  the  risk  of  destruction  by  fire;  and,  ac- 
•oording  to  the  prevailing  opinion,  this  risk 
is  not  increased  by  taking  steps  to  carry 
into  execution  a  plan  to  destroy  the  build- 
ing by  fire.  The  phrase  "in  process  of  ac- 
'Complishmenf  in  the  answer  can  only 
mean  that  steps  were  being  taken  to  effect 
the  purpose  of  the  conspiracy.  It  seems 
to  me  so  clear  that  the  hazard  was  thereby 
increased  that  I  will  simply  record  my 
dissent  without  further  discussion. 

Werner,  and  Cbase  JJ.,  concur. 


lf£BRASKA  SUPREME  COUBT. 

KEBRASKA     TELEPHONE     COMPANY, 

Appt., 

V. 

CITY  OF  LINCOLN. 

(82  Neb.  69,  117  N.  W.  284.) 

Telephone   company   —   occupation    of 
streets  —  business. 

1.  The  franchise  or  right  to  occupy  the 
streets  of  a  city  by  a  telephone  company  is 
not  identical  with  the  business  or  occupation 
<rf  the  company. 

l^ouble  taxation  —  telephone  company  — 
gross  earnings  —  franchise. 

2.  An  occupation  tax  measured  by  a  per- 
centage of   the   gross   earnings   of   a  tele 
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phone  company,  whose  franchise  is  also 
taxed  in  connection  with  its  tangible  prop- 
erty, according  to  its  value  as  a  going  con- 
cern, does  not  tax  the  same  property  twice. 

Taxation  —  telephone  company  —  privi- 
lege of  using  streets. 

3.  The  provision  for  an  annual  payment 
of  $500  to  the  city  of  Lincoln  in  the  respec- 
tive franchise  ordinances  of  two  telephone 
companies,  *'in  consideration  of  the  rights 
and  privileges  granted,"  is  a  sum  exacted  by 
the  city  for  the  privilege  of  using  the  streets 
under  its  proprietorship  of  the  streets,  and 
while  termed  a  ''privilege  tax,"  is  in  the  na- 
ture of  a  rental  charge  or  compensation  for 
the  use  of  the  streets. 

Same  — gross  earnings. 

4.  The  exaction  of  a  percentage  of  the 
gross  earnings  of  its  business  in  the  ordi- 
nance granting  a  franchise  to  the  Western 
Union  Independent  Telephone  Company  is 
an  exercise  of  the  taxing  power  of  the  city, 
and  is  a  tax  upon  the  business  or  occupation 
of  conducting  a  telephone  business  within 
the  city. 

Telephone  company  —  franchise  provi- 
sion —  gross  earnings  tax  —  repeal. 

5.  Such  provision  is  also  legislative  in  its 
character,  and  subject  to  repeal. 

Taxation  —  telephone  companies  —  uni- 
form operation. 

6.  A  provision  in  an  ordinance  imposing 
an  occupation  tax  that  "the  sum  and  amount 

jfote.  —  Does  taxation  of  the  Jmsiness  or 
occupation  of  a  puhliC'service  oorpo^ 
ration,  and  the  taxation  of  its  fran* 
chise  or  right  to  occupy  the  streets, 
amount  to  double  taxation, 

Nebraska  Teleph.  Co.  ¥.  Lincoln  was 
followed  and  its  principles  applied  in  Lin- 
coln Traction  Co.  v.  Lincoln,  84  Neb.  327, 
121  N.  W.  435,  in  which  the  same  court  sus- 
tained an  occupation  tax  imposed  by  the 
same  city  upon  a  street  railway  company, 
though  the  company's  franchise  was  also 
taxed  in  connection  with  its  tangible  prop- 
erty, according  to  its  value  as  a  going  con- 
cern. 

On  the  other  hand,  in  Cumberland  Teleph. 
&  Teleg.  Co.  v.  Hopkins,  121  Ky.  850,  00 
S.  W.  594,  it  was  held  to  be  double  taxa- 
tion, and  therefore  beyond  the  power  of  a 
city,  to  exact  a  tax  upon  the  business  of  sell- 
ing railroad  tickets,  or  of  handling  freight 
for  pay  within  the  city,  from  a  railroad  com- 
pany which  had  already  paid  a  tax  on  its 
franchise  (which  franchise  included  the 
right  to  occupy  the  streets  of  the  city ) .  The 
court  refused  to  accede  to  the  proposition 
that  the  franchise  tax  which  was  collected 
from  the  railroad  company  under  the  gen- 
eral assessment  of  its  franchise,  being  a 
property  tdX,  was  quite  distinct  from  the 
occupation  tax  which  the  city  sought  to  im- 
pose. The  same  conclusion  was  reached  as 
to  an  occupation  tax  imposed  upon  a  tele- 
phone company  by  the  same  city,  where  the 
city  had  sold  the  company  a  franchise  for 
a  certain  price  per  year,  payable  annually. 
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of  the  occupation  tax  or  taxes  on  the  gross 
receipts  required  to  be  paid  under  existing 
ordinances"  may  be  deducted  from  the 
amount  of  the  tax  is  not  void  because  not 
uniform  as  to  persons  or  property,  since  by 
its  operation  all  persons  engaged  in  the 
same  occupation  are  taxed  upon  the  same 
basis  and  in  the  same  manner. 

Occupation  tax  —  telephone  company  — 
business  outside  city. 

7.  Under  its  charter,  the  city  of  Lincoln 
may  lawfully  enact  an  ordinance  imposing 
upon  telephone  companies  a  business  or  oc- 
cupation tax  measured  by  the  gross  receipts 
within  the  city,  and  the  fact  that  tolls  and 
rentals  collected  within  the  city  are  in  part 
for  messages  over  lines  lying  in  part  beyond 
the  city  limits  does  not  invalidate  the  tax. 

(June  26,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Lancaster  Coun- 
ty in  defendant's  favor  in  a  suit  to  restrain 
the  enforcement  of  a  municipal  ordinance 
imposing  an  occupation  tax  on  telephone 
companies.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  P.  Rose  and  W.  W.  Mors- 
nian  for  appellant. 

Messrs.  John  M.  Stewart  and  T.  P.  A. 
Williams  for  appellee. 

lietton,  J.,  delivered  the  opinion  of  the 
court : 

The  Nebraska  Telephone  Company  is  a 
corporation  operating  a  telephone  system 
in  the  city  of  Lincoln  with  local  and  long- 
distance connections.  In  1885  it  obtained  a 
franchise  to  transact  business  within  the 
city.  No  provision  was  made  in  the  ordi- 
nance for  the  payment  of  any  consideration 
for  the  privilege.  In  1894  an  ordinance  was 
passed  giving  it  the  right,  for  a  term  of  fifty 
years,  to  construct  and  maintain  subsurface 
conduits  for  carrying  its  wires  and  cables 
under  ground.  This  ordinance  provided  for 
the  payment  of  $500  annually  to  the  city 
"as  a  privilege  tax,"  in  consideration  of  the 
rights  and  privileges  thereby  granted.  In 
1903  the  city  granted  to  the  Western  Union 
Independent  Telephone  Company  a  like  fran- 
chise to  operate  a  telephone  system.  This  or- 
dinance provided  that  the  grantee  should 
pay  the  city  $500  annually,  "in  accordance 
with  the  terms  and  conditions  of  the  exist- 
ing ordinances  fixing  the  occupation  tax 
upon  telephone  companies."  The  grantee 
was  also  required  to  pay  a  further  sum  an- 
nually, equal  to  1  per  cent  of  its  gross  earn- 
ings, during  the  first  term  of  five  years  after 
the  conimoncement  of  its  business,  and  2  per 
cent  for  the  next  five  years,  and  3  per  cent 
annually  thereafter  during  the  term  of  the 
grant,  which  was  for  fifty  years.  The  gran- 
tee transferred  its  rights  under  this  ordi- 
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nance  to  the  Lincoln  Telephone  Company^ 
which  constructed  and  has  operated  a  ^tele- 
phone system  in  Lincoln  for  several  years. 
In  1907  ordinance  No.  448  was  passed,  pro- 
viding that  all  telephone  companies  doing 
business  in  the  city  should  pay  an  occupa- 
tion tax  "equal  to  2  per  cent  of  the  gross 
receipts  of  such  companies  from  exchange 
rentals  and  tolls  talfen  within  the  city,  not 
including  any  interstate  service  or  services 
for  the  United  States  government;"  and 
after  providing  for  penalties  for  delinquen- 
cies and  for  the  filing  of  proper  statements, 
the  ordinance  further  provided  that,  in  the 
payment  of  said  occupation  tax,  any  such 
company  shall  have  the  right  to  deduct 
therefrom  "the  sum  and  amount  of  the  oc- 
cupation tax  or  taxes  'on  the  gross  reciMi^ts 
required  to  be  paid  by  such  company  or  com* 
panics  to  the  city  of  Lincoln  under  existing 
ordinances."  The  Nebraska  Telephone  Com- 
pany began  this  action,  praying  that  the 
latter  ordinance  be  declared  void,  and  pray- 
ing for  an  injunction  to  restrain. the  city 
of  Lincoln  from  attempting  to  enforce  the 
same  or  collect  the  tax  imposed  thereby.  As 
grounds  for  the  action,  it  alleged  in  the  peti- 
tion that  the  two  telephone  companios 
named  are  the  only  companie««  doing  busi- 
ness in  said  city,  and  that  there  is  no  prob- 
ability there  will  ever  be  more;  that  the  or- 
dinance was  framed  and  passed  with  refer- 
ence to  these  companies;  that  there  was  not 
at  that  time  any  ordinance  imposing  any  oc- 
cupation tax  or  taxes  on  the  gross  receipts 
of  telephone  companies,  or  any  other  ordi- 
nance imposing  obligations  upon  such  com- 
panies, except  those  named,  and  that  the 
purpose  and  object  of  the  provision  permit- 
ting the  companies  to  deduct  from  the 
amount  of  the  tax  "the  sum  and  amount  of 
the  occupation  tax  or  taxes  on  tlie  gross 
receipts  required  to  be  paid  by  such  compa- 
nies to  the  city  of  Lincoln  under  existing  or- 
dinances'* was  to  permit  each  company  to- 
deduct  the  sum  which  they  had  sevcrnlly 
agreed  to  pay  by  the  respective  franchise 
ordinances,  and  was  a  device,  under  the  pre- 
tense of  taxation,  to  impose  an  unequal  bur- 
den on  the  plaintiflf  by  permitting  the  Lin- 
coln Telephone  Company  to  subtract  pay- 
ments made  in  performance  of  its  contrac- 
tual obligations  from  the  amount  of  the  oc- 
cupation tax  ostensibly  imposed  upon  it  by 
the  ordinance.  The  plaintiff  alleges,  fur- 
ther, that  the  tax  imposed  by  the  ordi- 
nance is  not.  uniform  in  Its  operation,  and 
imposes  unequal  taxation,  and  is  in  violation 
of  the  charter  of  the  city,  the  Constitution 
of  Nebraska  and  of  the  United  States.  The 
city  answered,  admitting  the  passage  of  the 
ordinance,  but  denying  the  other  facts  al- 
leged, and  praying  for  an  accounting  of  the- 
amount  of  taxes   due  wider   the   ordinance 
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from  the  plaintiff,  and  a  decree  for  their 
payment,  Tbe  district  court  found  the  or- 
dinance to  be  legal  and  valid,  refused  an  in- 
junction, and  ordered  the  plaintiff  to  file  a 
statement  and  pay  the  tax,  as  required  by 
the  ordinance.  From  this  judgment,  the  Ne- 
braska Telephone  Company  has  appealed. 

The  plaintiff  first  contends  that  the  ordi- 
nance creating  the  occupation  tax  is  void 
because  it  imposes  double  taxation  upon  it 
by  taxing  the  same  thing  for  the  same  pur- 
pose twice,  but  under  different  names.  The 
argument  is  that  because,  under  the  law  in 
this  state  with  reference  to  taxation  of  pub- 
lic-aervice  corporations,  their  tangible  prop- 
erty and  their  franchises,  including  all  in- 
tangible rights  and  interests,  are  to  be  taken 
together,  and  the  value  of  the  whoje  be  tak- 
en as  a  going  concern,  the  right  or  privilege 
of  doing  business  or  carrying  on  the  occupa- 
tion is  therefore  taxed,  and  cannot  be  again 
taxed  by  virtue  of  an  impost  laid  upon  the 
right  to  carry  on  the  occupation  within  the 
city;  citing  Western  U.  Teleg.  Co.  v.  Omaha, 
73*Xeb.  527,  103  N.  W.  84;  Nebraska  Teleph. 
Co.  V.  Hall  County,  75  Neb.  405,  106  N.  W. 
471;  State  ex  rel.  Bee  Bldg.  Co.  v.  Savage, 
65  Neb.  714,  91  N.  W.  716.  The  plaintiff, 
in  its  brief,  says:  "We  fully  concede  that 
the  fact  that  the  property  employed  in  a 
business  is  taxed  as  property  and  ad  va- 
lorem is  no  objection  to  a  separate  tax  upon 
the  business  in  which  the  property  is  em- 
ployed, provided  the  business  or  occupation 
h&s  not  in  fact  been,  or  is  not  required  by 
the  law  to  be,  taxed  in  taxing  the  property 
and  franchises  *by  valuation.' "  So  that  the 
whole  argiunent  of  the  plaintiff  on  this 
p^iint  is  based  upon  the  proposition  that  the 
franchise  and  the  business  or  occupation  of 
the  telephone  company  are  identical. 

But  there  is  a  distinction  between-  the 
right  or  privilege  to  transact  or  carry  on 
buHness  within,  the  corporate  limjta  of  a 
city  and  the  actual  operation  of  the  busi- 
neas  itself.  It  is  the  franchise,  the  grant  of 
the  right  to  do  business,  v/hich  must  be 
taxed  according  to  value,  the  same  as  other 
property.  .  It  is  property  and  is  susceptible 
(if  valuation.  It  is  well  known  that  the 
right  to  occupy  the  streets  of  a  city  by  a 
corporation,  either  for  gas,  water,  lighting, 
street  railway,  teleorraph,  or  telephone  pur- 
V^i^  often  constitutes  an  exceedingly  val- 
uable property  even  before  the  construction 
of  the  operating  plant,  or  the  doing  of  any 
husiness  whatsoever.  Such  unavailed  of 
franchises,  as  a  matter  of  common  knowl- 
^jFe,  have  in  some  instances  been  valued 
and  sold  at  many  thousands  of  dollars  be- 
fore one  cent  has  been  realized  from  the  en- 
terprise. On  the  other  hand,  the  corporation 
owning  a  franchise  and  carrying  on  a  busi- 
>wn  might  be  conducting*  its  operations  at 
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an  actual  loss,  its  earnings  being  insufficient 
to  pay  running  expenses,  with  no  better 
prospects  in  the  future,  and  therefore  its 
franchise  of  little  or  no  value.  While  its 
gross  earnings  might  amount  to  a  large  sum 
of  money,  yet  a  tax  upon  the  business,  meas- 
ured by  the  gross  earnings,  would  be  up- 
held as  a  business  tax.  A  business  tax 
measured  by  gross  earnings  is  a  tax  upon 
the  business  which  is  actually  performed, 
and  is  not  a  tax  upon  property  in  any 
sense;  while  a  tax  levied  by  valuation  on 
the  right  to  do  business  is  a  tax  upon 
property,  irrespective  of  whether  or  not  any 
business  or  occupation  has  been  actually  car- 
ried on.  It  seems  clear  that  a  property  tax 
based  upon  the  value  of  the  franchise,  and  a 
business  or  occupation  tax  based  upon  the 
gross  earnings  of  a  public-service  corpora- 
tion, are  in  no  wise  identical  as  to  the  sub- 
ject of  taxation,  and  do  not  constitute  double 
taxation  in  any  sense.  On  the  contrary,  it 
requires  no  argument  to  show  that  the  ex- 
action of  a  heavy  business  tax  upon  the 
gross  revenues  of  a  corporation  would  inevi- 
tably have  the  effect  to  lower  the  value  of 
a  franchise,  and  to  reduce  its  assessed  val- 
ue for  the  purpose  of  taxation  as  property. 
New  York  ex  rel.  Brooklyn  City  R.  Co.  v. 
New  York  Tax  Comrs.  199  U.  S.  50,  50  L.  ed. 
84,  25  Sup.  Ct.  Rep.  713;  Wiggins  v.  Chicago, 
68  111.  372;  Goldsmith  v.  Huntsville,  120 
Ala.  182,  24  So.  509;  St  Joseph  v.  Ernst, 
95  Mo.  360,  8  S.  W.  558;  York  v.  Chicago, 
B.  &  Q.  R.  Co.  56  Neb.  572,  76  N.  W.  1005 ; 
Producers'  Oil  Co.  v.  Stephens,  44  Tex.  Civ. 
App.  327,  99  S.  W.  157 ;  State  v.  Galveston, 
H.  &  S,  A.  R.  Co.  100  Tex.  153,  97  S.  W. 
71;  Browne  v.  Mobile,  122  Ala.  159,  25  So. 
223;  South  Covington  &  C.  Street  R.  Co. 
v.  Bellevue,  57  L.R.A.  50  and  note  (105  Ky. 
283,  49  S.  W.  23);  Gray,  Limitations  of 
Taxing  Power  &  Pub.  Indebtedness,  §  1373. 
We  think  there  is  no  merit  in  the  plaintitl's 
contention. 

2.  The  plaintiff  next  contends  that  the  tax 
imposed  is  not  equal  and  uniform,  as  re- 
quired by  the  Constitution  of  the  state  and 
by  the  charter  of  the  city.  The  constitu- 
tional provision  involved  is  contained  in 
§  6,  art.  9,  Const.,  vesting  municipal  corpo- 
rations with  authority  to  assess  and  collect 
taxes,  and  providing  that  "such  taxes  shall 
be  uniform  in  respect  to  persons  and  prop- 
erty within  the  jurisdiction  of  the  body  im- 
posing the  same."  The  ordinances  grant- 
ing the  franchise  to  the  Nebraska  Telephone 
Company  (aside  from  the  requirements  of  a 
$500  privilege  tax)  contain  no  provision  for 
the  payment  of  any  portion  of  its  gross 
earnings  to  the  city,  while  the  ordinance 
granting  the  franchise  under  which  the  Lin- 
coln Telephone  Company  operates  provides 
for  a  payment  annually  of  a  portion  of  its 
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gross  earnings.  The  plaintiff's  argument  is 
that,  though  upon  its  face  the  taxing  ordi- 
nance No.  448  seems  to  be  uniform  in  re- 
spect to  the  telephone  companies  within  the 
city,  yet,  in  reality,  it  is  a  gross  discrimina- 
tion against  it,  for  the  reason  that  its  ef- 
fect is  to  deprive  it  of  the  advantage  of  its 
contract  with  the  city;  that  by  a  contrac- 
tual relation  of  the  Lincoln  Telephone  Com- 
pany, it  is  compelled  to  pay  the  city  a  defi- 
nite amount  each  year,  and  that  by  this  or- 
dinance it  is  allowed  to  deduct  the  amount 
of  this  contractual  obligation  from  the  tax, 
thus  creating  a  gross  lack  of  uniformity; 
that  since  by  virtue  of  its  franchise  obli- 
gation the  Lincoln  Telephone  Company 
must,  for  the  greater  portion  of  its  franchise 
term,  pay  2  or  3  per  cent  of  its  gross  re- 
ceipts to  the  city,  if  it  is  permitted  to  deduct 
these  annual  payments  from  the  amount  of 
the  tax  imposed  by  this  ordinance,  it  will 
pay  no  occupation  tax  whatever,  since  the 
amount  of  its  contract  obligation  will  equal 
or  exceed  the  tax.  On  the  other  hand,  the 
city  contends  that  the  annual  payments  re- 
quired to  be  made  by  the  Lincoln  Telephone 
Company  by  the  terms  of  the  franchise  or- 
dinance are  in  the  nature  of  an  occupation 
tax,  and  that  the  ordinance  under  considera- 
tion, instead  of  being  subject  to  the  objec- 
tion of  lack  of  uniformity,  does  in  fact  make 
''hat  uniform  which  was  not  so  before,  since 
it  requires  each  telephone  company  to  pay 
an  equal  tax  to  the  city  upon  the  same  oc- 
cupation. The  difference  seems  to  be  in  the 
view  taken  as  to  the  obligations  imposed 
upon  the  Lincoln  Telephone  Company  by  the 
franchise  ordinance.  If  they  are  mere  pay- 
ments under  contract  in  return  for  the 
privilege  of  using  the  streets,  we  would  be 
inclined  to  hold  with  the  plaintiff.  To  deter- 
mine this  question  requires  us  to  set  out 
and  examine  the  various  provisions  of  the 
ordinances  referred  to,  bearing  upon  the 
payment  of  money  to  the  city  by  each  of 
these  companies  and  by  telephone  companies 
generally.  The  ordinance  granting  the  Ne- 
braska Telephone  Company  the  right  to  lay 
underground  conduits  provides  that,  "in  con- 
sideration of  the  rights  and  privileges  grant- 
ed to  the  Nebraska  Telephone  Company  by 
this  and  prior  ordinances,  the  said  Nebras- 
ka Telephone  Company  shall,  so  long  as  it 
exercises  such  rights  and  privileges,  pay  in- 
to the  city  treasury  of  the  city  of  Lincoln 
annually,  as  a  privilege  tax,  the  sum  of 
$500,  said  siui  to  be  paid  on  or  before  the 
1st  day  of  April  in  each  year."  The  ordi- 
nance granting  the  franchise  to  the  grantor 
of  the  Lincoln  Telephone  Company  provides : 
"In  consideration  of  the  rights,  privileges, 
and  franchise  hereby  granted,  the  Western 
Union  Independent  Telephone  Company 
.  .  .  shall  pay  into  the  city  treasury  of 
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the  city  of  Lincoln  annually,  the  sum  of 
$500,  said  sum  to  be  paid  on  or  before  the 
1st  day  of  April  in  each  year  .  .  .  un- 
der and  in  accordance  with  the  terms  and 
provisions  of  the  existing  ordinance,  fixing 
an  occupation  tax  upon  telephone  compa- 
nies." The  only  '^existing  ordinance  fixing 
an  occupation  tax  upon  telephone  compa- 
nies" was  that  granting  the  Nebraska  Tele- 
phone Company  the  right  to  lay  subsurface 
conduits,  a  portion  of  which  is  quoted.  Aft- 
er this  provision  referring  to  the  previously 
existing  ordinance,  it  is  provided:  "And 
said  Western  Union  Independent  Telephone 
Company  shall  pay  annually  into  the  treas- 
ury of  the  city  of  Lincoln,  on  the  1st  day  of 
April  in  each  year,  a  per  cent  of  its  gross 
annual  earnings  from  its  plant  in  the  city 
of  Lincoln,  as  follows:  1  per  cent  of  its 
said  gross  earnings  each  year  for  the  first 
five  years,  2  per  cent  of  its  said  gross  an- 
nual earnings  each  year  for  the  next  five 
years,  and  3  per  cent  of  its  gross  annual 
earnings  annually  thereafter  during  the  re- 
maining period  granted  by  this  ordinance." 
The  ordinance  granting  to  the  Nebraska 
Telephone  Company  the  right  to  place  sub- 
surface conduits  was  the  only  prior  ordi- 
nance which  could  be  referred  to,  and  the 
fact  that  the  tax  is  named  therein  as  a 
"privilege  tax,''  and  not  as  "an  occupation 
tax,"  as  is  stated  in  the  later  ordinance, 
does  not,  we  think,  change  the  legal  effect 
or  meaning  of  the  latter.  The  $500  was  ex- 
acted each  year  from  both  companies  in 
compensation  for  the  privilege  of  using  the 
streets.  It  is  not,  strictly  speaking,  an  ex- 
ercise of  the  taxing  power,  but  is  exacted 
by  virtue  of  the  right  of  proprietorship  in 
the  public  streets  possessed  by  the  city,  and, 
as  provided  in  the  first  of  these  two  ordi- 
nances, is  to  be  paid  "in  consideration  of 
the  rights  and  privileges  granted."  The  ex- 
action is  not  a  tax  upon  the  property  of  the 
corporations  nor  upon  their  business,  but 
is  in  the  nature  of  a  rental  charge  or  recom- 
pense for  the  use  of  the  streets.  St.  Louis 
V.  Western  U.  Teleg.  Co.  148  U.  S.  92,  37 
L.  ed.  380,  13  Sup.  Ct.  Rep.  485.  In  that 
case  a  charge  of  $5  per  annum  for  each  tele- 
graph pole  placed  in  the  city  of  St.  Louis 
was  held  to  be  of  the  nature  of  a  rental 
charge,  and  not  a  tax,  and  was  upheld  as 
to  the  right  of  the  city  to  impose  a  reason- 
able charge  for  such  use. 

The  provision  of  the  ordinance  which  fol- 
lows, requiring  a  percentage  of  the  gross 
earnings  of  the  company  to  be  paid  to  the 
city,  is  apparently  an  exercise  .of  the  tax- 
ing power  pure  and  simple,  and  is  clearly 
a  business  or  occupation  tax.  No  part  of  it 
became  due  or  payable  until  the  business  of 
receiving  and  transmitting  messages  had  ac- 
tually been  transacted.    The  $600  privilege 
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tax  18  payable  aa  long  aa  the  respective  com- 
l-auies  exercise  the  right  and  privileges  in 
the  public  streets  granted  to  them  by  the 
ordinances,   and  not  exceeding  fifty  years, 
while  the  tax  upon  the  business  does  not 
begin  to  operate  until  business  is  transacted. 
The  tax  is  similar  in  its  operation  to  a  tax 
upon  the  business  of  an  auctioneer,  based 
upon  his  gross  annual  sales,  or  one  estimat- 
ed by  the  number  of  passengers  carried  by  a 
street  car  company,  or  the  number  of  mes- 
sages delivered  by  a  telegraph  company.  The 
privilege  to  use  the  streets  might  have  been 
granted  gratuitously  or  in  return  for  a  lump 
sum,  or  possibly  it  might  have  been  sold  to 
the  highest  bidder,  l>ut  the  exaction  of  a 
tax  upon   the   business  of  the  corporation 
stands  upon  the  same  footing  as  a  tax  up- 
on other  occupations.     It  was  within   the 
power  of  the  city  to  impose  the  burden  up- 
on the  corporation   in  the  same  ordinance 
that  granted  the  franchise;  and,  though  iu- 
efTective  as  an  occupation  tax  against  other 
telephone  companies,  in  all  probability  the 
grantee,  having  accepted  the  benefits  of  the 
ordinance,  would  be  estopped  to  repudiate 
its  burdens.     But  that  company  is  not  here 
complaining.     There  can  be  no  doubt  that 
the  city  has  the  power  to  repeal  that  por- 
tion of  the  ordinance  imposing  this  obliga- 
tion, and  if   it  had  done  so  before   it  en- 
acted ordinance  No.  448,  no  objections  on 
the  score  of  lack  of  uniformity  could  pos- 
sibly arise.     The  fact  that  a  contract  was 
embraced  in  the  ordinance  does  not  make  it 
any  less  legislative   in  character,   nor  less 
subject  to  ^dpeal  so  far  as  the  imposition 
of  the  tax  is  concerned.     Des  Moines  Gas 
Co.  V.  Des  Moines,  44  Iowa,  505,  24  Am. 
Rep.  756;  New  Orleans  City  &  Lake  R.  Co. 
V.  Xcw  Orleans,   143  U.  S.   192,  36  L.  ed. 
121.  12  Sup.  Ct.  Rep.  406;  Stanislaus  Coun- 
ty V.  San  Joaquin  &  K.  River  Canal  &  Irrig. 
Co.  192  U.  S.   201,  48  L.  ed.  406,  24  Sup. 
Ct.  Rep.  241.    Moreover,  the  Nebraska  Tele- 
phone Company  accepted  its  franchise  sub- 
ject to  the  exercise  of  the  taxing  power  of 
the  city,  which  was  liable  to  be  used  at  any 
time.    It  haa  no  standing  in  court  to  com- 
plain of  the  fact  that  an  occupation  tax  is 
imposed  upon  it.     It  has  always  been  sub- 
ject to  this  contingency.    Neither  has  it  any 
right  to  object  to  the  repeal  of  an  ordinance 
imposing  a  tax  upon  its  rival  and  competi- 
tor, or  to  the  enactment  of  one  that  may 
have  the  same  effect,  even  though  the  result 
may  be  to  equalize  the  burdens  of  taxation, 
and  thus  deprive  it  of  an  advantage  it  pos- 
sessed over  the  competing  company.     The 
fact  that  in  these  ordinances  the  payments 
are  variously  denominated  privilege  tax  or 
<>ceDpation  tax  does  not  change  their  nature. 


with  any  title  whatever  change  its  charac- 
ter. The  tax  upon  gross  receipts  imposed 
upon  the  Lincoln  Telephone  Company  is 
nothing  more  or  lers  than  a  tax  upon  the 
business  transacted  by  the  company,  al- 
though it  is  embraced  within  the  terms  of 
an  ordinance  which  grants  a  franchise.  The 
exaction  is  one  made  under  the  taxing  pow- 
er of  the  city,  for  revenue  purposes,  and  not 
under  the  proprietary  interest  in  the  streets, 
and  this  fact  in  no  wise  interferes  with  the 
power  of  the  city  to  impose  an  equal  tax 
upon  the  Nebraska  Telephone  Company.  The 
purpose  of  tho  present  ordinance  is  to  im- 
pose a  imiform  business  or  occupation  tax 
upon  both  telephone  companies;  and,  while 
a  better  or  less  cumbersome  method  might 
have  been  chosen  to  effectuate  the  purpose, 
the  law  will  look  to  the  substance  of  things 
rather  than  to  their  appearance. 

It  is  probable  that,  the  tax  may  also  be 
upheld  upon  the  principle  of  classification. 
We  see  no  reason  why  telephone  companies 
may  not  be  placed  in  classes  depending  up- 
on whether  they  are  required  by  the  term  of 
their  franchise  to  pay  a  percentage  of  their 
gross  receipts  to  the  city  or  not,  and  requir- 
ing a  lesser  payment  from  those  in  the  for- 
mer class  than  from  those  in  the  latter. 
In  the  New  York  franchise  tax  law  such  a 
distinction  is  made,  and. those  corporations 
which  are  required  to  pay  any  amount  for 
a  special  franchise  to  a  municipality  are  al- 
lowed to  deduct  that  amount  from  tlie 
franchise  tax  levied  by  the  state.  These 
provisions  were  upheld  both  by  the  court  of 
appeals  of  New  York  and  by  the  Supreme 
Court  of  the  United  States  (People  ex  rel. 
Metropolitan  Street  R.  Co.  v.  State  Tax 
Comrs.  174  N.  Y.  417,  63  L.R.A.  884,  105 
Am.  St.  Rep.  674,  67  N.  E.  69;  Id.,  199  U. 
S.  1,  50  L.  ed.  65,  25  Sup.  Ct.  Rep.  705,  4 
A.  &  E.  Ann.  Cas.  381 ) ;  both  courts  hold- 
ing that  they  did  not  deny  the  holders  of 
some  franchises  the  equal  protection  of  tlie 
law,  or  deprive  them  of  their  property  with- 
out due  process  of  law.  These  are  not  the 
specific  objections  made  in  this  case,  but  the 
rulings  are  worthy  of  mention  and  the  opin- 
ions are  enlightening. 

3.  The  plaintiff's  last  contention  is  that 
this  is  an  occupation  tax  upon  business  con- 
ducted beyond  the  corporate  limits  of  the 
city,  and  that  the  city  has  no  power  to  levy 
an  occupation  tax  upon  a  busitiess  partially 
conducted  beyond  its  corporate  limits.  The 
tax  provided  for  by  the  ordinance  is  "tho 
sum  and  amount  of  2  per  cent  of  the  gross 
receipts  resulting  from  rentals  and  tolls 
of  such  company  or  companies  on  the  busi- 
ness of  such  company  or  companies  in  the 
city  of  Lincoln,  including  the  rental  chnrcres 


nor  does  the  fact  that  the  payment  required  resulting  from  business  in  the  city  of  Lin- 
by  the  franchise  ordinance  is  not  dignified  coin,  and  all  toll  service  and  charges  result- 
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ing  from  toll  service  from  peresons  within 
this  city  to  persons  within  this  state,  and 
all  toll  service  paid  at  tlie  office  of  any  such 
company  or  companies  in  the  city  of  Lincoln 
for  toll  service  between  the  persons  within 
this  state    and    persons    within    this    city. 
There  shall  be  excepted  from  the  provisions 
of  this   ordinance   all   toll  service  between 
persons  in  this  city  and  persons  outside  of 
this   state,   and   all   toll   service   interstate, 
and  all  interstate  business  and  all  toll  serv- 
ice or  rental  charges  on  account  of  the  Unit- 
ed States  government  service  or  any  of  its 
departments,  or  state  service  or  any  of  its 
departments;  and  no  part  or  portion  of  the 
tax  provided  for  in  this  ordinance  shall  be 
levied   upon    or   assessed   against   or   taken 
from  any  such  business  so  excepted  from  the 
provisions    hereof."      The    plaintiff    argues 
that  in  the  transmission  of  messages  from 
the  city  of  Lincoln  to  points  outside  of  the 
city,  a  portion  of  the  business    transacted 
must  necessarily  be  beyond  the  limits  of  the 
city,   and   that  the  city,   therefore,  has  no* 
power  to  tax  the  same,  relying  upon  certain 
language  in  the  opinion  in  the  case  of  West- 
ern U.  Teleg.  Co.  v.  Fremont,  39  Neb.  692, 
26  L.R.A.  698,  6  Inters.  Com.  Rep.  46,  58 
N.  W.   415,  and  on  the  dissenting  opinion 
of  Irvine,  C,  in  that  case.     Whatever  lan- 
guage might    have    been  used  in  the  argru- 
nient  in  the  opinion  in  that  case,  the  law  is 
squarely  laid  down  by  the  decision  that  the 
license  tax  imposed  upon  the  telegraph  com- 
pany is  not  invalidated  by  the  fact  that  the 
telegrams  received  and  delivered  within  the 
city  were  transmitted  over  the  lines  of  the 
telegraph  company  from  other  points  within 
tlie  state,  or  that  the  messages  received  by 
it  at  its  office  or  place  of  business  in  the 
city  were  transmitted  to  various  other  pla- 
ces in  the  state.    It  may  be  observed  in  this 
connection  that  the  tax  is  not  a  tax  upon 
the  gross  receipts,  but  it  is  a  tax  upon  the 
occupation  or  business,  the  volume  of  which 
is  measured  by  the  gross  amount  of  money 
received  in  the  city  of  Lincoln  for  all  busi- 
ness transacted,  except  United  States,  state, 
and  interstate.     The  principles  involved  are 
discussed  in  Sacramento  v.  California  Stage 
Co.  12  Cal.   134;   Los  Angeles  v.  Southern 
P.  R.  Co.  61  Cal.  69.     Moreover,  the  argu- 
ment of  the  plaintiff,  carried  to  its  ultimate 
conclusion,  would  result  in  making  it  im- 
possible to  collect  any  occupation  tax  what- 
ever based  upon  the  receipts    of    telephone 
companies  engaged    in    long-distance    busi- 
ness within  the  limits  of  the  state.     To  il- 
lustrate, if  the  city  of  Lincoln  may  not  base 
an  occupation  tax  upon  the  receipts  in  this 
city  of  tolls  paid  for  the  use  of  the  tele- 
phone   company's    instruments    and    wires 
from  Lincoln  to  Omaha,  on  account  of  a  por- 
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tion  of  the  business  being  transacted  with- 
out the  limits  of  the  city,  neither  could  the 
city  of  Omaha  collect  or  impose  such  a  tax 
upon  the  same  messages  for  the  same  rea- 
son; and  so  with  every  other  connection 
over  long-distance  lines  radiating  from  the 
city  in  every  direction.  It  would  be  equally 
impossible  to  impose  or  collect  such  a  tax 
upon  the  receipts  from  rural  telephones, 
whose  principal  value  depends  upon  their 
connection  with  the  city  exchange.  It  is 
evident  that  a  large  portion  of  the  business 
of  the  telephone  companies  in  the  city  is 
concerned  with  the  transmission  of  Ion;:- 
distance  messages  and  the  collection  of  the 
tolls  therefor,  and  the  switchboard  connec- 
tions furnished  rural  subscribers,  and  the 
collection  of  the  rentals  for  their  connec- 
tion .with  the  exchange.  Since  the  volume 
of  the  business  transacted  in  Lincoln  is  in- 
creased by  the  rural  and  long-distance 
lines,  we  see  no  reason  why  the  amount  of 
the  occupation  tax  should  not  be  increased 
in  proportion  to  such  volume  as  measured 
and  ascertained  by  a  percentage  of  the  gross 
receipts.  There  is  no  levy  on  the  receipts 
themselves,  but  they  are  considered  merely 
as  a  means  of  ascertaining  the  volume  of 
the  business  transacted.  Such  a  tax  has 
been  supported  in  Postal  Teleg.  Cable  Co. 
V.  Charleston,  153  U.  S.  692,  38  L.  ed.  871, 
4  Inters.  Com.  Rep.  637,  14  Sup.  Ct.  Hep. 
1094;  State  v.  Hayne,  4  S.  C.  403;  Maine 
V.  Grand  Trunk  R.  Co.  142  U.  S.  217,  35  L. 
ed.  994,  3  Inters.  Com.  Rep.  807,  12  Sup.  Ct- 
Rep.  121,  163;  York  v.  Chicago,  B.  &  Q. 
R.  Co.  66  Neb.  572,  76  N.  \\\  1065; 
Horn  Silver  Min,  Co.  v.  New  York, 
143  U.  S.  305,  36  L.  ed.  164,  4  Inters.  Com. 
Rep.  57,  12  Sup.  Ct.  Rep.  403.  In  conclu- 
sion, the  new  ordinance  deprives  the  plain- 
tiff of  none  of  its  rights  under  its  grant. 
It  neither  takes  away  nor  changes  any  part 
of  its  several  franchises.  It  is  true  it  im- 
poses a  tax  upon  its  business,  but  it  does 
the  same  upon  all  other  telephone  compa- 
nies. The  provision  for  deduction  ia  of  the 
amount  of  a  like  imposition,  and  is  made  to 
secure  uniformity  and  equality  of  burden, 
which  is  what  just  taxation  requires. 

W^e  conclude,  therefore,  that  the  judgment 
of  the  District  Court  was  correct,  and  the 
same  is  affirmed. 

A  petition  for  rehearing  having  been  Ii1ed» 
the  following  Per  Curiam  response  was 
handed  down  May  7,  1909: 

On  the  argument  of  the  motion  for 
a  rehearing  two  propositions  were  vig- 
orously discussed:  First,  that  the  oc- 
cupation tax,  which  the  plaintiff  asks  us 
to  declare  void,  is  double  taxation;  second, 
that  the  tax  is  void  for  want  of  uniformity. 

Considering  the  first  proposition,  we  are 
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unable  to  say  that  the  ordinance  results  in 
double  taxation.     It  is  claimed  that  it  has 
that  effect  because,  in  assessing  the  property 
of  telephone  companies  for  the  purpose  of 
general  state  and  municipal  taxation,  the 
value  of  the  property  of  each  company  is 
fixed  by  taking  into  consideration  its  tangi- 
ble property,  such  as  poles,  wires,  instru- 
ments, office  fixtures,  etc.,  and  the  value  of 
its  franchise  or  intangible  property,  and  in 
detennining  that  value  the  gross  receipts  of 
the  company  may  be  taken  into  considera- 
tion.   The  evidence   in  this  case   does   not 
clearly  and  conclusively  show  that  the  plain- 
tiff's gross  receipts  were  taxed,  as  such,  for 
the  purposes  above  mentioned,   but  rather 
that  in  fixing  the  value  of  the  plaintiff's 
frandiise  its  gross  receipts  were  merely  tak* 
en  into  consideration.     It  is  probable  that 
to  some  extent  a  consideration  of  this  item 
may  result  in  double  taxation,  but  we  must 
remember  that  as  yet  no  system  of  raising 
revenue  has  been  devised  which  will  entire- 
ly eliminate  the  matter  of  double  taxation, 
and  in  this  instance  such  taxation  does  not 
necessarily  follow    the  enforcement  of  the 
law.    Therefore   this   contention   cannot   be 
sustained. 

On  the  question  of  lack  of  uniformity, 
which  is  required  by  our  Constitution,  it 
would  seem  at  first  blush  that  plaintiff's  ob- 
jection is  well  founded,  but  a  careful  exam- 
ination of  existing  conditions  does  not  bear 
out  that  inference.  It  appears  that  when 
the  plaintiff  applied  to  the  city  of  Lincoln 
to  obtain  its  franchise  or  charter,  an  ordi- 
nance was  passed  granting  it  the  privilege 
Bought,  without  exacting  any  payment  on 
the  part  of  plaintiff  therefor.  At  a  later  pe- 
riod, when  plaintiff  applied  for  the  privilege 
of  laying  its  wires  underground,  it  was 
agreed  between  plaintiff  and  the  city  that 
it  should  pay  to  the  city  the  sum  of  $500 
per  year  for  that  privilege.  It  further  ap- 
pears that  when  its  rival,  which,  for  con- 
venience, we  will  call  the  Lincoln  Telephone 
('ompany,  made  application  for  its  charter, 
the  city  had  become  aware  of  the  fact  that 
it  had  something  valuable  to  sell,  and  there- 
fore it  required  first  that  that  company 
should  pay  yearly  to  the  city  $500  for  its 
franchise,  and  in  addition  thereto  1  per  cent 
Mch  year  of  its  grosis  receipts  for  the  first 
five  years  of  its  existence,  2  per  cent  for  the 
second  five  years,  and  after  that,  for  the  re- 
maining period  of  forty  years,  it  should 
pay  to  the  city  3  per  cent  of  its  gross  re- 
<%iptB.  Matters  stood  in  that  condition  un- 
til the  ordinance  in  question  was  passed, 
which  provides  that  all  telephone  companies 
^ing  business  in  the  city  of  Lincoln  shall 
pay  an  occupation  tax  to  the  city  each  year, 
unounting  to  2  per  cent  of  their  gross  re- 
ceipts. If  matters  had  been  left  in  that  con- 
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dition,  it  is  plain  to  be  seen  that  the  Lincoln 
Telephone  Company  would  have  been  re- 
quired to  pay  to  the  city,  by  way  of  tax- 
ation, a  much  larger  sum  proportionately  to 
its  business  transacted  than  would  the 
plaintiff  company.  Therefore,  instead  of 
repealing  so  much  of  the  former  ordinance 
as  provided  for  the  payment  to  the  city  of 
1,  2,  and  3  per  cent  of  the  gross  receipts  of 
the  Lincoln  Telephone  Company,  it  was  pro- 
vided by  the  ordinance  complained  of  that 
any  sum  required  to  be  paid  by  way  of  tax- 
ation, based  upon  gross  receipts,  by  any 
company  under  existing  ordinances,  might 
be  deducted  from  the  amount  of  the  occu- 
pation tax  in  question. 

This  provision  has  been  construed  by  the 
city  to  operate  as  a  repeal  of  so  much  of  the 
former  ordinance  as  required  the  Lincoln 
Telephone  Company  to  pay  1,  2,  and  3 
per  cent  of  its  gross  receipts,  and  so 
both  of  said  telephone  companies,  which 
are  the  only  ones  doing  business  in  the 
city,  are  placed  on  an  equal  footing. 
As  the  ordinance  is  interpreted  by  the 
taxing  authorities,  each  company  now 
pays  to  the  city  $500  per  year  for  its  fran- 
chise or  right  to  do  business,  and  each  com- 
pany pays  as  an  occupation  tax  2  per  cent 
of  its  gross  yearly  receipts.  So  that  the  or- 
dinance complained  of,  as  thus  interpreted, 
results,  as  a  matter  of  fact,  in  a  uniformity 
of  the  occupation  tax.  While  the  inhabit- 
ants of  the  city  may  be  thus  afforded  a 
cause  of  complaint,  we  fail  to  see  any  dis- 
crimination against  the  plaintiff  herein. 

For  the  foregoing  reasons,  we  are  of 
opinion  that  the  motion  for  rehearing 
should  be  overruled,  and  it  is  so  ordered. 
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GEORGE  C.  ELDRIDGE,  Plff.  in  Err., 

V. 

C.  A.  FINNINGER. 

'(—  Okla.  — ,  105  Pac.  334.) 

Sale  —  payment  to  agent  of  undisclosed 
principal  ^  right  to  credit  for. 

1.  If  the  purchaser  of  coal  does  not  know, 
and  has  no  good  reason  to  know,  that  he  is 
dealing  with  the  agent  of  the  owner,  he  la 

Headnotes  by  Turnrb,  J. 

Note.  —  Right  of  defendant  in  action 
hy  undisclosed  principal  on  the  con- 
tract made  hy  the  agent  to  avail  him- 
self  of  defenses  that  would  have  heen 
available  in  an  action  hy  the  agent 
in  his  own  right  on  the  contrail. 

This  note,  of  course,  presupposes  that  the 
defendant  was  originally  justified  in  enter- 
ing into  the  contract  with  the  agent,  and 


228 


OKLAHOMA  SUPREME  COURT. 


Nov. 


justified  in  treating  the  agent  aa  owner, 
and  in  a  suit  by  the  owner  for  the  purchase 
price,  lie  must  take  the  contract  of  sale  as 
he  finds  it,  subject  to  such  rights  as  the 
purchaser  might  avail  himself  of  against 
the  agent,  assuming  him  to  be  the  owner. 
Same  —  treating  agent  as  owner. 

2.  If  the  purchaser  of  coal  does  not  know, 
and  has  not  good  reason  to  know,  that  he 
is  dealing  with  the  agent  of  the  owner,  he 
is  justified  in  treating  the  agent  as  owner, 
and  in  a  suit  by  the  owner  for  the  purchase 
price  is  entitled  to  credit  thereon  for  the 
amount  of  loss  by  said  purchaser  sustained 
on  the  sale  of  a  suit  of  clothes,  agreed  by 
the  agent  to  be  by  him  received  in  part  pay- 
ment therefor,  but  which  was  not  delivered, 
on  account  of  said  agent's  death. 

(November  9,  1909.) 


11^  RROR  to  the  Oklahoma  County  Court 
J  to  reviek  a  judgment  in  plaintiff's  fa- 
vor for  less  than  the  amount  uemauued  m 
an  action  brought  to  recover  for  coal  sold 
and  delivered.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thorp  &  Thorp  for  plaintiff  in 
error. 

Messrs.  Shartel,  Keaton,  &  Wells,  for 
/defendant  in  error: 

If  the  purchaser  of  property  does  not 
know  that  he  is  dealing  with  an  agent  of 
the  owner,  and  has  not  good  reason  to  know 
it,  he  is  justified  in  treating  the  agent  as 
the  owner,  and  payment  of  the  purchase 
price  to  him  will  be  a  defense  to  an  action* 
by  the  owner  for  the  amount. 

Eclipse   Wind    Mill    Co.   v.    Thorson,    46 


that  the  action  by  the  undisclosed  prin- 
cipal is  in  affirmation  of,  and  based  upon, 
the  contract  made  by  the  agent.  It  tliere- 
fore  excludes  cases  where  the  action,  wheth- 
er ex  delicto  or  not,  is  in  repudiation  of  the 
contract  made  by  the  agent.  This  limita- 
tion excludes  cases  where  an  agent,  without 
actual  or  ostensible  authority,  assumed  to 
«ell  in  his  own  name  property  belonging  to 
the  principal,  and  the  purchaser  seeks  to 
set  off  a  claim  held  by  him  against  the  agent 
in  an  action  of  trover  by  the  principal. 

So  this  limitation  excludes  cases  like 
Kimmel  v.  Bean,  68  Kan.  598,  64  L.R.A. 
785,  104  Am.  St.  Rep.  415,  76  Pac.  1118; 
Wood  V.  Boylston  Nat.  Bank,  129  Mass.  358, 
57  Am.  Rep.  366;  Burtnett  v.  First  Nat. 
Bank,  38  Mich.  630;  and  Hutchinson  v. 
Manhattan  Co.  150  N.  Y.  250,  44  N.  E. 
775,  as  to  the  right  of  a  bank  to  apply  a 
•deposit  of  one  person's  funds,  made  by  an- 
other in  his  own  name,  to  a  claim  of  the 
bank  against  the  latter,  as  against  the 
owner  of  the  funds,  who  repudiates  the  act 
of  the  person  by  whom  the  deposit  was 
made. 

Cases  like  Western  U.  Teleg.  Co.  v.  Kerr. 
4  Tex.  Civ.  App.  280,  23  S.  W.  504,  and 
Pacific  Exp.  Co.  v.  Redman  (Tex.  Civ.  App.) 
60  S.  W.  677,  involving  the  right  of  the  un- 
disclosed principal  to  recover  special  dam- 
ages upon  breach  of  the  contract,  are  also 
beyond  the  scope  of  this  note. 

Defenses  generally. 

Where  an  agent  contracts  with  a  tliird 
person,  without  disclosing  that  he  is  act- 
ing tor  a  principal,  and  the  third  person 
supposes  that  the  agent  is  tlie  real  party 
in  interest,  and  is  not  chargeable  with  no- 
tice of  the  existence  of  the  principal,  anJ 
such  principal  sues  the  third  person  on  the 
contract,  he  must  accept  the  contract  as  it 
was  made  by  the  agent  and  the  third  party, 
subject  to  all  the  burdens  and  conditions  at- 
tached thereto.  New  Jersey  Steam  Nav. 
Co.  V.  Merchants'  Bank,  6*  How.  ."iSO,  12 
L.  ed.  481 ;  Sellers  v.  Malone-Pilclier  Co. 
151  Ala.  426,  44  So.  414;  Woodruff  v.  Mc- 
Gehee,  30  Ga.  158  (including  warranty  of 
28  L.R.A.(N.S.) 


article  sold)  ;  Johnson  v.  Hoover,  72  Iiul. 
395;  Hook  v.  Crowe,  100  Me.  399,  61  Atl. 
1080;  Winchester  v.  Howard,  97  Mass.  303. 
93  Am.  Dec.  93;  Dean  v.  Plunkett,  136 
Mass.  195;  Bruen  v.  Kansas  City  Agri.  & 
H.  Fair  Asso.  40  Mo.  App.  425;  Henderson 
V.  Botts,  56  Mo.  App.  141;  Bennett  v.  Wil- 
liamson, 9  Ohio  C.  C.  107;  Ramazotti  v. 
Bowring,  7  C.  B.  N.  S.  851;  Westwood  v. 
Bell,  4  Campb.  349. 

A  third  party  who  contracts  in  ignorance 
of  the  existence  of  a  principal  can  set  up 
against  the  principal,  who  sues  on  the  con- 
tract, any  defenses  and  equities  which  he 
could  have  set  up  against  the  agent,  had 
the  latter  been  in  reality  the  principal, 
suing  on  his  own  behalf.  Buchanan  v. 
Cleveland  Linseed-Oil  Co.  33  C.  C.  A,  351, 
62  U.  S.  App.  332,  91  Fed.  88;  Morris  v. 
Chesapeake  &  0.  S.  S.  Co.  125  Fed.  62, 
affirmed  in  78  C.  C.  A.  179,  148  Fed.  11,  on 
different  point;  Huntsville  v.  Huntsville 
Gaslight  Co.  70  Ala.  190;  Sellers  v.  Malone 
Pilcher  Co.  supra;  Ruiz  v.  Norton,  4  Cul. 
355,  60  Am.  Dec.  618;  Amann  v.  Lowell,  G6 
Cal.  306,  5  Pac.  363;  Sullivan  v.  Shailor, 
70  Conn.  733,  40  Atl.  1054  (dictum);  Ros- 
ser  V.  Darden,  82  Ga.  219,  14  Am.  St.  Rep. 
152,  7  S.  E.  919;  Allison  v.  Sutlive,  99  Ga. 
151,  25  8.  E.  11;  McConnell  v.  East  Point 
Land  Co.  100  Ga.  129,  28  S.  E.  80;  Nave  v. 
Hadley,  74  Ind.  157  {dictum)  ;  Tutt  v. 
Brown,  5  Litt.  (Ky.)  1,  15  Am.  Dec.  33; 
Violett  V.  Powell,  10  B.  Mon.  347,  52  Am. 
Dec.  548;  Miller  v.  Lea,  35  Md.  396,  6  Am. 
Rep.  417;  Huntington  v.  Knox,  7  Cush. 
371;  Barry  v.  Page,  10  Gray,  398;  Cush- 
man  v.  8now,  186  Mass.  169,  71  N.  E. 
529 ;  Deane  v.  American  Glue  Co.  200  Mass. 
459,  86  N.  E.  890;  Lough,  v.  Thornton,  17 
Minn.  253,  Gil.  230;  Henderson  v.  Botts, 
supra;  Taintor  v.  Prendergast,  3  Hill,  72. 
38  Am.  Dec.  618  {dictum)  ;  Wright  v. 
Cabot,  89  N.  Y.  570;  Mullin  v.  Lamphear, 
48  Hun,  615,  15  N.  Y.  S.  R.  647:  Van  Lieu 
V.  Bvrnes,  1  Hilt.  133;  Burnham  v.  Eyre. 
123  App.  Div.  777,  108  N.  Y.  Supp.  452; 
Barham  v.  Bell,  112  N.  C.  133,  16  S.  E. 
903;  Winslow  Bros.  v.  Staton,  150  N.  C. 
264,  63  S.  E.  950;  Miller  v.  Sullivan,  39 
Ohio    St.    79;    Foster   v.   Smith,    2    Coldw. 
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Iowa,  181;  Hook  v.  Crowe,  100  Me.  399, 
61  AtL  1080;  United  States  Fidelity  &  6. 
Co.  v.  Shirk,  20  Okla.  576,  95  Pac.  218; 
Hubbard  ▼.  Tenbrook,  124  Pa.  291,  2  L.R.A. 
823,  10  Am.  St.  Rep.  685,  16  Atl.  817;  John- 
son ▼.  Hoover,  72  Ind.  395;  Miller  v.  Suili- 
Tao,  39  Ohio  St.  79. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

On  February  4,  1908,  George  0.  Eldridge, 
trading  in  Oklahoma  City  as  the  "Eldridge 
Coal  Company,"  sued  C.  A.  Finninger,  de- 
fendant in  error,  before  a  justice  of  the 
peace  of  that  township,  on  account  for  coal 
to  him  sold  and  delivered,  in  the  sum  of 
$25.30.  After  set-off  pleaded  and  offer  to 
confess  judgment  for  $2.30  and  costs,  there 


was  judgment  for  plaintiff  for  that  aknount^ 
from  which  plaintiff  appealed  to  the  coun- 
ty court.  There,  by  leave,  defendant,  by 
amended  answer,  in  substance  admitted 
plaintiff  to  be  the  owner  of  the  coal,  but 
alleged  that  he  had  bought  said  coal  direct 
from  Lloyd  Eldridge,  believing  him  so  to 
be,  and  that,  too,  without  notice  for  a  long 
time  thereafter  that  plaintiff  was  inter- 
ested therein,  whereas,  in  truth,  said  Lloyd 
Eldridge  was  only  the  general  agent  and 
manager  for  plaintiff;  that  in  part  payment 
therefor  defendant  agreed  with  said  agent 
to  and  did  make  him  a  suit  of  clothes  for 
$38,  which,  by  said  agreement,  should  have 
been  credited' on  the  account,  but  which  said 
suit,  because  of  the  death  of  said  Eldridge, 
was  never  by  him  received,  but  was  by  de- 


474,  88  Am.  Dec  604;  Leterman  v.  Char- 
lottesville Lumber  Co.  (Va.)  67  S.  E.  281; 
Weatwood  v.  Bell,  supra  (lien  on  insurance 
policy) ;  Browning  v.  Provincial  Ins.  Co. 
L.  R.  5  P.  C.  263;  Isberg  v.  Bowden,  8 
£xch.  859;  Sims  v.  Bond,  5  Barn,  k  Ad. 
389  {dictum). 

But  it  is  no  defense  to  an  action  by  an 
undisclosed  principal  on  a  contract  made 
by  his  agent,  that  the  agent  stipulated  that 
he  would  not  assign  the  contract  without 
the  consent  of  the  other  party.  Prichard 
V.  Budd,  22  C.  C.  A.  604,  42  U.  S.  App.  186, 
76  Fed.  710. 

Set-off. 

The    third    party,    when    sued    on    the 

contract,  may  set  off  or  recoup  any  claim 

which  he  may  have  had  at  any  time  before 

the    prTucipal    was    disclosed.     Morris    v. 

Chesapeake  &  0.  S.  S.  Co.  supra   (mutual 

claims  for  demurrage) ;   Gardner  v.  Allen, 

6  Ala.  187,  41  Am.  Dec.  45;  Quinn  v.  Sewell, 

50  Ark.  380,  8  S.  W.  132;  Frazier  v.  Poin- 

dexter,  78  Ark.  241,  116  Am.  St.  Rep.  33, 

95  S.  W.  464,  8  A.  &  E.  Ann.  Cas.  552; 

Ruan  V.  Ounn,  77  Ga.  53 ;  Rosser  v.  Darden, 

supra;    Durant  Lumber  Co.  v.   Sinclair   & 

S.  Lumber  Co.  2  Ga.  App.  209,  58  S.   E. 

485;  Stinson  v.  Gould,  74  111.  80;  Wiser  v. 

Springside  Coal  Min.  Co.  94  111.  App.  471; 

Traub  v.  Milliken,  67  Me.  63,  2  Am.  Rep. 

14;  Munroe  v.  Whitehouse,  90  Me.  139,  37 

Atl.  866;   Hook  v.  Crowe,  supra;   Oelrichs 

V.  Ford,  21  Md.  489 ;  Baltimore  Coal  Tar  & 

Mfg.  Co.  V.  Fletcher,   61   Md.  288;    Kelley 

T.  Munson,   7   Mass.   319,  5  Am.   Dec.  47; 

Lime  Rock  Bank  v.  Plimpton,  17  Pick.  159, 

28    Am.    Dec.    286;    Locke    v.    Lewis,    124 

Mass.  1,  26  Am.  Rep.  631 ;  Wood  v.  Bolyston 

Xat,  Bank;  Dean  v.  Plunkett;  and  Deano  v. 

American    Glue     Co., — supra;     Baxter     v. 

Sherman,  73  Minn.   434,   72  Am.   St.  Rep. 

631,  76  N.  W.  211;   Greene  v.  Chickering 

10  Mo.  109;  Mitchell  v.  Bristol,  10  Wend. 

492;     Hogan     v.     Shorb,    24    Wend.     468; 

Hutchinson  v.  Manhattan  Co.  1 50  N.  Y.  250, 

44  N.  E.  775;  Judson  v.  Stilwell,  26  How. 

Pr.   613;    Bannerman   v.    Quackenbush,    11 

Daly,  529;  Pratt  ▼.  Collins,  20  Hun,  126; 
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Nichols  v.  Martin,  36  Hun,  168;  Bliss  v. 
Bliss,  7  Bosw.  339 ;  Tannebaum  v.  Marsellus, 
3  Misc.  351,  22  N.  Y.  Supp.  928;  PoUacek 
V.  Scholl,  61  App.  Div.  319,  64  N.  Y.- Supp. 
979;  Bumham  v.  Eyre,  123  App.  Div.  777, 
108  N.  Y.  Supp.  452;  Winslow  Bros.  v. 
Staton  and  Bennett  v.  Williamson,  supra; 
Girard  v.  Taggart,  6  Serg.  &  R.  19,  9  Am. 
Dec.  327;  Frame  v.  William  Penn  Coal  Co. 
97  Pa.  309 ;  Beiaeld  v.  National  Supply  Co. 
189  Pa.  189,  69  Am.  St.  Rep.  799,  42  Atl. 
131;  Finn-Vipond  Constr.  Co.  v.  Wolf,  12 
Pa.  Super.  Ct.  317;  Squires  v.  Barber,  37 
Vt.  658;  Guggenheime  &  Co.  v.  Youell,  63 
Wash.  163,  101  Pac.  711;  Ramazotti  v. 
Bowring,  supra;  Turner  v.  Thomas,  L.  R. 
6  C.  P.  610;  Borries  v.  Imperial  Ottoman 
Bank,  L.  R.  9  C.  P.  38  (set-off) ;  Ex  parte 
Dixon,  L.  R.  4  Ch.  Div.  133  (holding  set-off 
allowable,  although  factpr  violated  his  in- 
structions in  not  disclosing  his  principal)  ; 
Montagu  v.  Forwood  [1893]  2  Q.  B.  350; 
George  v.  Claggett,  7  T.  R.  359;  Rabone  v. 
Williams,  7  T.  R.  360,  note,  2  Eng.  RuL 
Cas.  391 ;  Morris  v.  Cleasby,  1  Maule  &.  S. 
579;  Bastable  v.  Poole,  5  Tyrw.  Ill;  Carr 
V.  Hinchliff,  4  Barn.  &  C.  647;  Taylor  v. 
Kymer,  3  Bam.  &  Ad.  320;  Gibson  v.  Win- 
ter, 6  Bam.  &  Ad.  96;  Pigeon  v.  Osborn, 
12  Ad.  &  El.  715;  Purchell  v.  Salter,  9  Dow  1. 
P.  C.  520;  Baird  v,  Anderson,  9  N.  S.  181; 
Bowmanville  Mach.  Co.  v.  Dempster,  2  Can. 
S.  C.  21,  affirming  11  N.  S.  273;  Smith  v. 
Grouette,  2  Manitoba  L.  Rep.  314. 

This  has  been  held  to  be  true  even  when 
the  claim  which  it  is  desired  to  set  off  ac- 
'Tued  prior  to  the  contract  with  the  agent. 
Ruan  V.  Gunn;  Rosser  v.  Darden;  Wiser  v. 
Springside  Coal  Min.  Co.;  Wood  v.  Boylston 
Nat.  Bank;  Greene  v.  Chickering;  and 
Kogan  V.  Shorb, — supra  (claim  was  note  of 
•xgent  not  due  at  time  of  sale,  which  was  for 
cash,  but  due  before  suit  brought  by  prin- 
cipal) ;  Winslow  Bros.  v.  Staton,  supra. 
Contra,  Warner  v.  Martin,  11  How.  209, 
225,  13  L.  ed.  667,  673;  Rodick  v.  Cobiirn, 
68  Me.  170;  Low  v.  Moore,  31  Tex.  Civ. 
App.  460,  72  S.  W.  421. 

The  claim  may  be  set  off,  though  defend- 
ant purchased  it  for  the  express  purpose  of 
setting  it  off.    Pratt  v.  Collins,  20  Hun,  126. 
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fendant,  after  his  death,  sold  for  $15,  leav- 
ing $23  due  thereon,  for  which  he  claimed 
credit  on  the  account  sued,  and  tendered 
$2.30  and  costs  in  full  of  the  demand.  There 
was  trial  to  the  court  and  judgment  for 
defendant,  and  that  he,  "having  made  tender 
of  $2.30  in  court  below,  and  having  kept 
said  tender  good,"  was  released  from  costs 
subsequent  thereto. 

After  motion  for  a  new  trial  filed  and 
overruled,  plaintiff  brings  the  case  here,  and 
assigns  as  error  that  said  judgment  is  con- 
trary to  the  evidence.  There  is  no  conflict 
therein.  It,  in  substance,  discloses:  That 
plaintiff,  George  C.  Eldridge,  was,  at  the 
time  of  the  sale  to  defendant,  in  the  coal 
business  in  Oklahoma  City  under  the  name 
of  the  ''Eldridge  Coal  Company ;"  that  he  had 


in  his  employ  one  Lloyd  Eldridge,  whose  du- 
ties were  to  solicit  orders  and  sell  coal  for 
cash.  At  that  time,  known  to  both  plain- 
tiff and  defendant,  there  was  in  the  city 
telephone  directory  the  following: 

**Eldridge  Coal  Company,  G.  C,  L.  E.  El- 
dridge, proprietor.  Coal,  wood,  and  feed. 
228  West  First  street 

"Eldridge,  George  C.  Eldridge  Coal  Com- 
pany, R.  210  W.  First. 

"Eldridge,  Lloyd  E.  wife,  Ruth.  Eldridge 
Coal  Company,  R.  26  E.  Fourth." 

On  the  day  of  the  sale,  Lloyd  Eldridge, 
acting  as  agent  aforesaid,  but  supposed  by 
defendant  to  be  the  owner  of  the  Eldridge 
Coal  Company,  solicited  and  obtained  from 
defendant  an  order  for  the  coal  in  question, 
concerning  which  he  testified:  "In  the  first 


But  if  a  claim  was  purchased  at  a  dis- 
count, only  the  amount  paid  can  be  set  off. 
Nichols  V.  Martin,  35  Hun,  168. 

Where  the  purchaser  learns  before  de- 
livery that  the  goods  he  had  contracted  to 
Surchase  are  not  the  goods  of  the  agent, 
ut  of  another,  he  cannot  thereafter  receive 
the  goods,  and  at  the  same  time  set  off 
a  debt  of  the  agent,  due  him  at  the  time 
of  the  making  of  the  contract.  McLachlin 
v.  Brett,  105  N.  Y.  391,  12  N.  E.  17;  Bel- 
field  V.  National  Supply  Co.  supra;  Moore 
v.  Clementson,  2  Campb.  22. 

But  he  may  refuse  the  substituted  per- 
formance by  another  in  any  case  where  his 
rights  or  interests  would  be  injuriously  af- 
fected by  the  change.  McLachlin  v.  Brett 
and  Bel  field  v.  National  Supply  Co.  supra. 

Where  an  agent,  employed  to  collect 
money  and  to  renyt  it,  when  collected,  to 
the  principal,  wrongfully  loaned  it  to  one 
to  whom  he  was  indebted  in  a  larger 
amount,  but  who  was  ignorant  of  the 
agency,   such   borrower,   when   sued   by   tiie 

Srincipal  in  assumpsit,  may  set  off  the  in- 
ebtedness  of  the  agent  to  him.  Lime  Rock 
Bank  v.  Plimpton,  17  Pick.  159,  28  Am. 
Dec.  286. 

Where  an  agent  sells  to  another  who  is 
ignorant  that  his  vendor  is  but  an  agent, 
and  gives  in  payment  an  order  on  a  third 
person  who  owed  him  money,  and  who,  like- 
wise, in  ignorance  of  the  agency,  accepts 
such  order,  such  third  person  cannot  set  off 
against  the  principal  a  debt  due  him  by 
the  agent.  Stevenson  v.  Kyle,  42  W.  Va. 
229,  57  Am.  St.  Rep.  854,  24  S.  E.  886. 

It  was  held  in  Kennedy  v.  Turnbull,  15 
N.  B.  378,  that  one  purchasing  goods  of  a 
factor,  not  knowing  that  he  was  a  factor, 
when  sued  by  the  principal  for  the  price, 
will  not  be  allowed  to  set  off  a  note  made 
in  his  favor  by  the  factor,  which  was  not 
due  until  after  he  received  notice  of  the 
true  ownership  of  the  property.  But  see, 
contra,  Hogan  v.  Shorb,  24  Wend.  458, 
where  suit  was  not  brought  until  after  the 
note  became  due. 

Under  an  answer  consisting  only  of  a 
general  denial  and  a  plea  of  payment,  the 
right  of  a  purchaser  to  set  off  an  indebted- 
28  L.R.A.  ( N.S. ) 


ness  to  him  of  the  agent  of  the  undisclosed 
principal  cannot  be  determined.  Foster  v. 
Graham,  166  Mass.  202,  44  N.  E.  129. 

As  to  right  of  set-off  as  affected  by  notice, 
or  facts  charging  defendant  with  notice,  of 
the  existence  of  an  undisclosed  pri?icipal 
at  the  time  of  the  original  contract,  see 
infra,  under  heading,  "Effect  of  notice  of 
agency." 

Payment  to  agent. 

A  payment  by  the  third  party  to  the 
agent  before  he  became  aware  of  the  exist- 
ence of  the  principal  is  a  defense  when  sued 
by  the  principal.  Copeland  v.  Touchstone, 
16  Ala.  333,  50  Am.  Dec.  181;  Whelan  v. 
McCreary,  04  Ala.  319;  Lumley  v.  Corbett, 
18  Cal.  494;  Connally  v.  McConnell,  1  Penn. 
(Del.)  133,  39  Atl.  773;  Peel  v.  Shepherd, 
58  Ga.  365;  Saladin  v.  Mitchell,  45  111.  79; 
Shine  v.  Kennealy,  102  111.  .  App.  473; 
Eclipse  Wind  Mill  Co.  v.  Thorson,  46  Iowa, 
181;  Traub  v.  Milliken,  57  Me.  63,  2  Am. 
Rep.  14;  Lough  v.  Thornton,  17  Minn.  253, 
Gil.  230;  Rhea  v.  Buckley  Custom  Shirt  Mfg. 
Co.  81  Mo.  App.  400;  Cheshire  Provident 
Inst.  v.  Gibson,  2  Neb.  (Unof.)  392,  80  N. 
W.  243;  Larbig  v.  Peck,  69  App.  Div.  170, 
74  N.  Y.  Supp.  602,  affirmed  without  opinion 
in  174  N.  Y.  513,  66  N.  E.  1111;  Maxfield 
v.  Carpenter,  84  Hun,  450,  32  N.  Y.  Supp. 
381;  Du  Bois  v.  Perkins,  21  Or.  189,  27  Pac. 
1044;  Favenc  v.  Bemiett,  11  East,  36;  Mor- 
ris V.  Cleasby,  supra  {dictum);  Coates  v. 
Lewes,  1  Campb.  444;  Blackburn  v.  Scholes, 
2  Campb.  343;  Townsend  v.  Inglis,  Holt, 
N.  P.  278. 

The  principal,  however,  can  recover  the 
amount  unpaid  at  the  time  the  agency  is 
disclosed,  whether  it  is  the  whole  or  onlv 
a  part  of  the  original  amount  of  indebted- 
ness. Peel  V.  Shepherd,  supra;  Warder  v. 
White,  14  111.  App.  50;  Bruen  v.  Kansas 
City  Agri.  &  H.  Fair  Asso.  40  Mo.  App.  425; 
Henderson  v.  McNally,  48  App.  Div.  334, 
62  N.  Y.  Supp.  582,  affirmed  without  opinion 
in  168  N.  Y.  646,  61  N.  E.  1130;  Bennett  v. 
Williamson,  9  Ohio  C.  C.  107;  Lancaster  v. 
Knickerbocker  Ice  Co.  153  Pa,  427,  26  Atl. 
251 ;  Roach  v.  Turk,  9  Heisk.  708,  24  Am. 
Rep.  360. 
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part  of  August,  Mr.  Lloyd  Eldridge  asked 
me  and  wanted  to  know  if  I  didn't  want  to 
put  in  some  coal,  as  it  would  be  a  pretty 
good  time,  as  I  could  save  so  much  on  the 
ton,  and  he  said  he  wanted  a  suit  of  clothes 
after  a  while,  and  wanted  to  kjiow  how 
much  eoal  I  could  use.  I  told  him  I  only 
had  room  for  about  $25  worth,  and  he  said, 
'1  will  send  it  up  to  you,  and  after  a  while 
I  will  come  in  and  have  my  measure  taken 
for  a  suit  of  clothes,'  and  on  the  15th  of 
September,  1905,  he  came  in,  and  I  took 
hid  measure  for  the  clothes,  and  I  made  up 
that  suit  of  clothes,  and  they  were  finished 
at  the  time  he  died;  but  before  that  they 
delivered  the  coal."  When  the  coal  was  de- 
livered, he  further  testified  that  said  agent 
"came  in  with  a  duplicate  slip,  and  told  me 


to  give  him  credit  for  $25.50,  which  I  did." 
After  his  death,  defendant  sold  the  suit  for 
$15.  Thereafter  plaintiff  presented  his  bill 
for  the  coal,  at  which  time  defend  ".nt  ex- 
plained the  transaction,  and  asked  credit  on 
the  account  for  $23  loss  on  the  suit.  The 
trial  court,  in  effect,  held  that  said  sum 
was  a  proper  item  of  credit,  and  therein 
we  see  no  error.  The  evidence  fairly  dis- 
closes that  defendant  believed  at  the  time 
the  coal  was  sold  and  delivered  that  he  was 
dealing  with  the  owner  thereof,  and  that  he 
had  not  good  reason  to  believe  otherwise. 
He  so  testified,  and  that  he  had  good  reason 
so  to  believe  appears  from  the  entry  in  the 
city  telephone  directory,  iiitroduced  in  evi- 
dence, wherein  said  agent  appears  as  "pro- 
prietor"  of  the  "Eldridge  Coal  Company." 


But  the  principal  cannot  recover  from  the 
thin  party  money  paid  to  the  agent  after 
the  name  of  his  principal  was  disclosed,  if 
the  agency  and  the  right  of  the  agent  to 
receive  payment  were  still  unrevoked  at  the 
time  of  payment.  Conklin  v.  Raymond,  127 
App.  Div.  663,  112  N.  Y.  Siipp.  77,  affirmed 
without  opinion  in  197  N.  Y.  509,  90  N.  E. 
1158. 

But  in  Argenti  v.  Brannan,  5  Cal.  351, 
where  an  agent  sold  goods  without  disclos- 
ing the  fact  of  agency,  and  the  vendee  was 
notified  of  the  agency  by  the  principal  after 
payment  had  been  made  to  tlie  agent,  it  was 
held  that  the  principal  could  not  collect 
the  balance  from  the  vendee,  who,  after  such 
notification,  paid  the  balance  to  the  agent. 
Tlie  court  said  that  "there  was  no  privity 
of  contract  between  the  plaintiff  and  defend- 
ant," and  that  "the  mere  notice  of  .  .  . 
[the  principal]  to  the  .  .  .  [vendee] 
was  insufiicient  to  interrupt  the  completion 
of  the  performance  of  the  contract.  The  de- 
fendant had  the  right  to  disbelieve  it  and 
disregard  it.  He  had  assumed  a  liability  to 
another.  His  duty  was  to  fulfil  it,  unless 
legal  steps  had  been  taken  to  prevent  him." 

A  recovery  by  the  agent  of  an  undis- 
closed principal  is  a  complete  protection  to 
the  defendant  against  any  claim  of  the  prin- 
cipal, arising  upon  the  contract.  Ludwig 
▼.  Gillespie,  105  N.  Y.  653,  11  N.  E.  835. 

Where  a  factor  sells  the  goods  of  his  prin- 
cipal without  disclosing  his  agency,  and 
takes  the  note  of  the  purchaser,  payable  to 
himself  or  bearer  at  a  future  day,  and  be- 
fore miLturity  transfers  the  note  to  his  prin- 
cipal, payment  by  the  purchaser  to  the 
factor  after  such  ^transfer,  and  before  the 
note  falls  due,  without  requiring  the  pro- 
duction of  the  note,  is  no  bar  to  a  recovery 
in  an  action  by  the  principal,  as  indorsee, 
a^inst  the  purchaser,  as  maker  of  the  note. 
Mitchell  V.  Bristol,  10  Wend.  492. 

As  to  effect  of  notice  of  agency  on  right 
of  defendant  to  avail  himself  of  payment 
made  to  agent,  see  next  division. 

Effect  of  notice  of  agency. 

Bat  if  the  party  who  dealt  with  the  agent, 
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acting  in  his  own  name,  knew  or  had  reason 
to  believe  that  he  was  dealing;  with  one 
who  was  an  agent  for  some  third  person, 
he  cannot  successfully  plead  a  payment,  set- 
off, or  other  defense.  He  must,  in  order  to 
be  protected,  be  innocent  of  any  knowledge 
of  facts  and  circumstances  which  would  put 
a  reasonably  prudent  person  on  inquiry  that 
he  was  dealing  with  an  agent.  Whelan  v. 
McCreary,  supra  (payment)  ;  Quinn  v. 
Sewell,  50  Ark.  380,  8  S.  W.  132;  Stinson 
V.  Gould,  74  111.  80;  Frazier  v.  Poindexter, 
78  Ark.  241,  115  Am.  St.  Rep.  33,  95  S. 
W.  464,  8  A.  &  E.  Ann.  Cas.  552;   Rice  & 

B.  Malting  Co.  v.  International  Bank,  185 
111.  422,  56  N.  E.  1062;  Moline  Malleable 
Iron  Co.  V.  York  Iron  Co.  27  C.  C.  A.  442, 
53  U.  S.  App.  580,  83  Fed.  66;  Miller  v. 
I^a,  35  Md.  396,  6  Am.  Dec.  417;  Baxter  v. 
Sherman,  73  Minn.  434,  72  Am.  St.  Rep. 
631,  76  N.  W.  211;  Rhea  v.  Buckley  Cus- 
tom Shirt  Mfg.  Co.;  McLachlin  v.  Brett; 
and  Conklin  v.  Raymond, — supra  (set-off)  ; 
Judson  V.  Stilwell,  26  How.  Pr.  513  (set- 
off) ;  Browne  v.  Robinson,  2  Cai.  Cas.  341 ; 
Gordon  v.  Church,  2  Caines,  299  (set-off)  ; 
Wright  v.  Cabot,  89  N.  Y.  570  (set-off,  and 
holding  also,  that  payment  to  sheriff  on  at- 
tachment proceedings  against  agent  is  no 
defense  in  action  by  principal,  when,  in 
such  proceedings  purchaser  did  not  disclose 
that  agent  was  not  real  principal )  ;  Mullin  v. 
Lamphear,  48  Hun,  615,  15  N.  Y.  S.  R.  647 
(set-off):  Bliss  v.  Bliss,  7  Bosw.  339  (set- 
off) ;  Mull  V.  Ingalls.  30  Misc.  80,  62  N.  Y. 
Supp.  831  (set-off)  affirmed  in  62  App.  Div. 
631,  71  N.  Y.  Supp.  1142  (set-off);  Win- 
slow  Bros.  V.  Staton,  150  N.  C.  264,  63  S.  E. 
950;  Dortic  v.  Jeffers,  10  Rich.  L.  83  (in 
which  purchaser  knew  his  vendor  was  an 
auctioneer,  though  the  name  of  his  prin- 
cipal was  not  disclosed)  ;  Tuttle  v.  Green, 
10  Vt.  62  (payment)  ;  Squires  v.  Barber, 
37  Vt.   558    (set-off);   Fish  v.  Kempton,  7 

C.  B.  687  (set-off)  ;  Dresser  v.  Norwood,  17 
C.  B.  N.  S.  466  (set-off)  ;  Semenza  v.  Brins- 
ley,  18  C.  B.  N.  S.  467;  Pearson  v.  Scott, 
L."  R.  9  Ch.  Div.  198  (set-off)  ;  New  Zealand 
&  A.  Land  Co.  v.  Ruston,  L.  R.  5  Q.  B.  Div. 
474;  Mildred  y.  Maspons,  L.  R.  8  App.  Cas. 
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Webster's  International  Dictionary  1907  de- 
fines the  word  ''proprietor"  to  mean:  "On© 
who  has  the  legal  right  or  exclusive  title 
in  anything,  whether  in  possession  or  not; 
an  owner;  the  proprietor  of  a  farm  or  of  a 
mill."  Defendant  did  not  know  plaintiff  be- 
fore he  presented  his  bill,  or  that  he  had 
any  interest  in  the  property.  If  the  pur- 
chaser of  property  does  not  know,  and  has 
not  good  reason  to  know,  that  he  is  dealing 
with  the  agent  of  the  owner,  he  is  justified 
in  treating  the  agent  as  owner;  and  pay- 
ment of  the  purchase  price  to  him  is  a 
good  defense  to  an  action  of  the  owner  for 
the  amount. 

Eclipse  Windmill  Co.  v.  Thorson,  46  Iowa, 
181,  was  an  action  on  account  for  a  balance 
due  upon  the  sale  of  a  windmill.    Defendant 


purchased  it  from  Blackmarr  &  Son,  agents 
for  plaintiff.  Subsequently  he  was  gar- 
nished upon  an  execution  against  said 
agents.  He  being  ignorant  of  the  agency, 
and  supposing  he  owed  said  agents  for  the 
mill,  answered  as  garnishee  that  lie  was  so 
indebted,  and  judgment  was  rendered 
against  him  on  his  answer.  He  pleaded  said 
facts  in  defense,  and  judgment  was  rendered 
in  his  favor.  Plaintiff  appealed.  The  trial 
court  instructed  the  jury  that,  ''if  you  find 
that  Blackmarr  &  Son,  in  negotiating  the 
sale  of  the  mill  to  the  defendant,  did  not 
disclose  the  fact  that  they  were  acting  as 
agents  for  the  Eclipse  Windmill  Company, 
and  if  you  find  that  defendant  did  not  have 
good  reason  to  know  such  fact,  then,  if 
Blackmarr  &  Son  have  been  paid  for  the 


874;  Moore  v.  Clementson,  2  Campb.  22 
(set-off). 

Hence,  if  the  character  of  the  seller  is 
equivocal, — if  he  is  known  to  be  in  the 
habit  of  selling  sometimes  as  principal  and 
sometimes  as  agent, — a  purchaser  who  buys 
with  a  view  of  covering  his  own  debt  and 
availing  himself  of  a  set-off  is  bound  to  in- 
quire in  what  character  he  acts  in  the  par- 
ticular transaction ;  and  if  the  buyer  chooses 
to  make  no  inquiry,  and  it  should  turn  out 
that  he  bought  of  an  undisclosed  principal, 
he  will  be  denied  the  benefit  of  his  set-off. 
Miller  v.  Lea  and  Baxter  v.  Sherman,  su- 
pra; Cooke  V.  Eshelby,  L.  R.  12  App.  Cas. 
271. 

The  set-off  is  not  allowajble  where  pur- 
chaser knows  that  the  one  with  whom  he 
deals  is  an  agent,  though  he  does  not  know 
who  his  principal  is.  Semenza  v.  Brinsley 
and  New  Zealand  &  A.  Land  Co.  v.  Ruston, 
supra. 

The  purchaser  of  goods  from  a  factor,  who 
is  himself  a  factor  in  the  same  place,  and 
who  was  put  on  notice  that  his  vendor  acted 
for  another,  cannot  set  off  a  debt  due  him 
by  the  factor  when  sued  by  the  principal, 
notwithstanding  a  local  custom  among  fac- 
tors to  settle  among  each  other  once  a 
week,  and  set  off  debts  due  one  another. 
Baxter  v.  Sherman,  supra. 

Where  the  agent  has  not  been  given  the 
possession  of  the  goods  nor  intrusted  with 
the  indicia  of  ownership,  the  purchaser  can- 
not set  off  a  debt  due  Tiim  from  the  agent. 
Bemshouse  v.  Abbott,  45  N.  J.  L.  631,  46 
Am.  Rep.  789;  Bertoli  v.  Smith,  69  Vt. 
425,  38  Atl.  76. 

A  distinction  has  been  made  between  the 
effect  of  sales  by  factors  and  those  by 
brokers  in  regard  to  the  right  of  the  pur- 
chaser to  set  off  a  debt  due  him  by  the  factor 
or  broker  where  the  principal  is  undis- 
closed; and  it  has  boon  held  that,  although 
the  set-off  will  be  allowed  in  case  of  the 
factor,  it  will  not  be  allowed  in  case  of  a 
broker.  Bemshouse  v.  Abbott  and  Bliss  v. 
Bliss,  supra;  White  v.  Jaudon,  9  Bnsw. 
415;  Dunn  v.  Wright,  51  Barb.  244;  Crosby 
V.  Hill,  39  Ohio  St.  100. 

The  reason  for  the  distinction  is  thus 
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explained  in  Baring  v.  Corrie,  2  Barn,  ic 
Aid.  138:  "A  factor,  who  has  the  posses- 
sion of  goods,  differs  materially  from  a 
broker.  The  former  is  a  person  to  whom 
goods  are  sent  or  consigned,  and  he  has 
not  only  the  possession,  but,  in  consequence 
of  its  being  usual  to  advance  money  upon 
them,  has  also  a  special  property  in  them, 
and  a  general  lien  upon  them.  When,  there- 
fore, he  sells  in  his  own  name,  it  is  within 
the  scope  of  his  authority,  and  it  may  be 
right,  therefore,  that  the  principal  should 
be  bound  by  the  consequences  of  such  sale, 
amongst  which,  the  right  of  setting  off  a 
debt  due  from  the  factor  is  one.  But  the 
case  of  a  broker  is  different;  he  has  not  the 
possession  of  the  goods,  and  so  the  vendee 
cannot  be  deceived  by  that  circumstance; 
and  besides,  the  employing  of  a  person  to 
sell  goods  as  a  broker  does  not  authorize 
him  to  sell  in  his  own  name.  If,  therefore, 
he  sells  in  his  own  name,  he  acts  beyond 
the  scope  of  his  authority,  and  his  principal 
is  not  boiuid.  But  it  is  said  that  by  these 
means,  the  broker  would  be  enabled  by  his 
principal  to  deceive  innocent  persons.  The 
answer,  however,  is  obvious,  that  that  can- 
not be  so,  unless  the  principal  delivers  over 
to  him  the  possession  and  indicia  of  prop- 
erty."       • 

A  payment  by  a  vendee  of  goods  is  good, 
although  the  vendee  knows  that  the  broker 
sells  for  some  unknown  principal.  Camp- 
bell v.  Hassell,  1  Starkie,  233. 

And  it  makes  no  difference  in  such  case 
whether  the  agent  acts  under  a  del  credere 
commission.     Ibid. 

But  payment  in  such  case  would  not  be 
good  if  it  varied  from  the  terms  of  the 
original  contract.     Ibid. 

Where  an  agent  sells  goods,  at  the  same 
time  disclosing  to  the  purchaser  the  fact 
that  he  is  acting  for  a  principal  residing 
without  the  state,  such  purchaser,  when 
thereafter  sued  by  the  principal  for  the 
price,  cannot  set  up  as  a  deiense  a  dis- 
charge in  state  insolvency  proceedings  sub- 
sequent to  the  sale,  even  though  the  name 
of  the  principal  was  not  disclosed  to  him. 
Ilslev  V.  Merriam,  7  Cush.  242,  54  Am.  Dec 
721.' 
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mill,  tbe  pUintiff  cannot  recover."  This 
was  tasigned  as  error.  The  follo^ving  bill 
was  sent  to  and  received  by  defendant: 

Beloit,  Wis.,  Jan.  5,  1876. 
Paul  Thorson  bought  of  Eclipse  Windmill 
Company  one  10-foot  mill,  100  feet  tin  gal- 
vanized pipe,  one  tower,  $107.50. 

Paul  Thorson. 
Pay  the  account  to  M.  V.  Blackmarr,  who 
will  remit  it  with  other  collections  to  us. 

C.  B.  Salmon,  Treasurer. 

The  court  held  the  instruction  good,  and 
in  passing  said:  "We  cannot  say  that  the 
defendant  ought  to  be  held  to  pay  for  the 
property  twice,  if  he  neither  knew  nor  had 
;!Ood  reason  to  know  the  plaintiff  in  the 
transaction."  And  in  answering  the  alleged 
error  that  the  verdict  was  contrary  to  the 
evidence,  said  that,  inasmuch  as  the  testi- 
mony disclosed  defendant  could  not  read 
English,  the  assignment  was  not  well  taken ; 
and  as  the  jury  declared  by  their  verdict 
that  he  did  not  have  any  reason  to  know, 
notwithstanding  the  receipt  of  the  bill,  who 
the  vendor  of  the  mill  was,  the  court  would 
not  be  justified  in  setting  the  verdict  aside. 

Bnt  let  that  be  as  it  may,  in  this  case  it 
appears,  as  stated,  that  defendant  dealt  with 
the  agent  believing  him  to  be  the  principal, 
and  made  the  contract  accordingly.  As  the 
principal,  by  this  action,  now  seeks  to  en- 
force said  contract,  he  must  take  it  as  the 
agent  and  the  purchaser  left  it.  He  must 
take  his  pay  as  the  agent  agreed  to  receive 
it.  Hook  v.  Crowe,  100  Me.  399,  61  Atl. 
1080,  was  assumpsit  to  recover  the  price  of 
awnings  and  sash  curtains  sold  and  delivered 
hv  plaintiffs  to  defendants.  Plaintiffs  re- 
covered, to  which  ruling  defendcmts  except- 
ed, and  an  agreed  statement  of  facts  was 
certified  to  the  law  court.  The  facts  were 
that  one  Hook,  as  selling  agent  of  plaintiffs, 
applied  to  defendants  for  an  order,  which 
was  given  for  the  articles  named,  on  con- 
sideration that  Hook  would  take  pay  there- 
for in  clothes  and  work  out  of  the  store, 
«hich  he  agreed  to  do.  Hook  sent  an  un- 
signed order  to  plaintiffs,  who  later  shipped 
the  goods,  which  were  by  defendants  re- 
ceived, and  also  mailed  them  a  bill  the  same 
day.  Plaintiffs  had  no  knowledge  of  the 
arrangement  for  pay  between  Hook  and  de- 
fendants. On  the  day  of  the  arrangement, 
Hook  had  $1.50  worth  of  work  done  by 
them,  and  later  $8.50,  all  pursuant  to  said 
arrangement.  Defendants  in  the  action 
^ught  to  have  these  items  allowed  as  a 
credit  on  the  bill.  The  court  below  dis- 
allowed it.  The  supreme  court,  although 
sustaining  the  exceptions  on  other  grounds, 
in  passing  said:  "If  the  defendants  dealt 
with  Hook,  the  agent,  believing  him  to  be  a 
principal,  the  plain  tiff  s,  who  were  undis- 
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closed  principals,  must  take  the  contract,  if 
they  seek  to  enforce  it,  as  their  agent  and 
defendants  left  it.  If  they  seek  the  advan- 
tages of  the  contract,  they  must  suffer  its 
burdens,  and  must  allow  the  defendants  by 
way  of  payment  for  the  goods  sold  and  serv- 
ices rendered  to  the  agent."  And  in  the 
syllabus  said:  ''If  the  purchaser,  in  dealing 
with  the  agent,  believes  him  to  be  a  prin- 
cipal, the  undisclosed  principal  must  take 
the  contract,  if  he  seeks  to  enforce  it,  as 
his  agent  and  the  purchaser  left  it.  If  he 
seeks  the  advantages  of  the  contract,  he 
must  suffer  its  burdens.  He  must  take  his 
pay  as  the  agent  agreed  to  take  it."  See 
also  Miller  v.  Sullivan,  39  Ohio  St.  79;  John- 
son V.  Hoover,  72  Ind.  395;  2  Greenl.  £v. 
§  66. 

We  are  therefgre  of  opinion  that  the  judg- 
ment of  the  trial  court  is  supported  by  the 
evidence,  unless  it  is  true,  as  contended  by 
plaintiff  in  error,  that  the  court  erred  in 
permitting  defendant  to  testify  as  to  the 
transaction  between  himself  and  the  de- 
ceased agent.  He  relies  on  Wilson's  Rev.  & 
Anno.  Stat.  (Okla.)  1903,  §  4509,  as  fol- 
lows: **No  party  shall  be  allowed  to  testify 
in  his  own  behalf,  in  respect  to  any  trans- 
action or  communication  had  personally  by 
such  party  with  a  deceased  person,  when  the 
adverse  party  is  the  executor,  administrator, 
heir  at  law,  next  of  kin,  surviving  partner, 
or  assignee  of  such  deceased  person,  where 
they  have  acquired  title  to  the  cause  of 
action  immediately  from  such  deceased  per- 
son." W^e  have  examined  the  cases  cited  in 
support  of  this  contention,  none  of  which 
are  in  point.  As  the  plaintiff  is  in  no  sense 
the  executor,  administrator,  heir  at  law, 
next  of  kin,  surviving  partner,  or  assignee 
of  his  agent,  nor  derived  title  to  this  cause 
of  action  from  him,  there  is  nothing  in  this 
contention. 

The  judgment  of  the  trial  court  is  af- 
firmed. 

All  the  Justices  concur. 
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V. 

CHARLES  GILPIN; 

(112  Md.  1,  75  Atl.  1049.) 

Bankruptcy    —    effect    on    attachment 
bond. 

A  discharge  in  bankruptcy  releases  lia- 
bility on  a  bond  executed  to  release  property 
of  the  bankrupt  attached  less  than  four 
months  before  the  commencement  of  bank- 
ruptcy  proceedings,   where   the   bankruptcy 
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statute  makes  attachments  levied  against 
the  bankrupt  within  that  time  void,  al- 
though the  giving  of  the  bond  had  released 
the  attachment  before  the  commencement  of 
the  bankruptcy  proceedings. 

(January  12,  1910.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
llL  the  Court  of  Common  Pleas  for  Balti- 
more City  in  defendant's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  upon  a  building  contract,  which  was 
commenced  by  attachment,  to  secure  the 
release  of  which  a  bond  was  given.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  H.  Smith,  for  appellant: 

The  discharge  in  bankruptcy  did  not  re- 
lease liability  on  the  bond,  as  a  qualified 
judgment  with  a  stay  of  execution  as  to 
the  bankrupt  could  be  entered. 

McCombs  v.  Allen,  82  N.  Y.  116;  Re  Mar- 
shall Paper  Co.  2  Am.  Bankr.  Rep.  653; 
Kendrick  &,  Roberts  v.  Warren  Bros.  Co. 
110  Md.  47,  72  Atl.  461. 

Mr.  J.  Craig  McLanahan  also  for  appel- 
lant. 


MoBsrs.  Cliarles  F.  Harley  and  Jolm  B« 
A.  Wheltle,  for  appellee: 

The  bankruptcy  having  occurred  within 
four  months  after  the  issuing  of  the  at- 
tachment, the  attachment  lien  cannot  be 
enforced  by  judgment,  and  the  surety  on  the 
attachment  bond  is  released. 

House  V.  Schnadig,  235  111.  301,  85  X.  E. 
395;  A.  Klipstein  &  Co.  v.  Allen-Miles  Co. 
14  Am.  Bankr.  Rep.  15,  69  C.  C.  A.  229, 
136  Fed.  385;  Collier,  Bankr.  p.  306;  1 
Remington,  Bankr.  pp.  902,  903;  Branden- 
burg, Bankr.  §  415;  Loveland,  Bankr.  p.  852; 
Kendrick  &,  Roberts  v.  Warren  Bros.  Co.  110 
Md.  47,  72  Atl.  461;  Re  Richards,  3  Am. 
Bankr.  Rep.  145. 

The  bond  stands  in  the  place  of  the  prop- 
erty or  money  attached. 

Hill  v.  Harding,  130  U.  S.  703,  32  L.  ed. 
1084,  9  Sup.  Ct.  Rep.  725;  Hodgi  &  McL. 
Attachm.  §  65;  Randle  v.  Mellen,  67  ^Id. 
181,  8  Atl.  573. 

If  the  surety  has  to  pay  the  money,  the 
defendant  will  have  to  pay  it  to  the  surety, 
and  his  discharge  in  bankruptcy,  intended 
to  mean  something,  will  avail  him  nothing. 

Hill  V.  Harding,  130  U.  S.  699,  32  L.  ed. 


3'ofe.  —  When '  tiHll  discharge  of  prin- 
cipal in  hanlcntptcy  reletise  surety  on 
a  bond  given  hy  the  principal  in  an 
action  at  law. 

The  earlier  decisions  on  this  question  may 
be  found  in  a  note  to  Stull  v.  Beddeo,  14 
L.R.A.(N.S.)  507,  to  which  the  cases  fol- 
lowing are  supplemental. 

In  National  Suretv  Co.  v.  Medlock,  2  Ga. 
App.  665,  58  S.  E.  1131,  where  the  plaintiff 
in  an  action  for  libel  had,  more  than  four 
months  before  the  adjudication  of  bankrupt- 
cy, sued  out  process  of  garnishment,  which 
was  dissolved  by  the  filing  of  a  statutory 
bond  conditioned  for  the  payment  of  the 
judgment  that  should  be  rendered  on 
fiaid  garnishment,  it  was  held  that  as  un- 
der §  16  of  the  bankruptcy  act  the  liabil- 
ity of  the  surety  is  not  altered  by  the 
bankruptcy  of  the  principal,  and  judg- 
ment having  been  regularly  obtained,  both 
against  the  defendant  in  the  main  ac- 
tion and  against  the  fund  impounded  by  the 
garnishment,  the  contingency  upon  which 
the  liability  of  the  surety  depended  had  hap- 
pened. The  case  of  A.  Klipstein  &  Co.  v.  Al- 
len-Miles Co.  69  C.  C.  A.  229,  136  Fed.  385, 
was  distinguished  upon  the  ground  that,  the 
original  action  in  that  case  being  founded 
on  a  debt  dischargeable  in  bankruptcy,  and 
the  lien  of  the  garnishment  upon  the  funds 
in  the  hands  of  the  garnishee  having  arisen 
within  four  months  prior  to  the  adjudica- 
tion of  bankruptcy,  so  that  no  judgment 
eould  be  had  upon  the  answer  of  the  gar- 
nishee without  working  a  preference  under 
the  bankruptcy  act,  the  contingency  upon 
which  the  liability  of  the  surety  depended 
became  impossible  of  performance,  while  in 
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the  present  case  the  main  action  was  found- 
ed upon  a  claim  from  liability  for  which  a 
discharge  in  bankruptcy  did  not  release  the 
bankrupt. 

In  King  v.  Block  Amusement  Co.  126  App. 
Div.  48,  111  N.  Y.  Supp.  102  (affirmed  in 
193  N.  Y.  608,  86  N.  E.  1126),  it  was. 
held,  upon  the  authority  of  McComhs  v. 
Allen,  82  N.  Y.  114,  that  a  warrant  of 
attachment  would  not  be  vacated,  on  ac- 
count of  the  defendant's  discharge  in 
bankruptcy,  so  as  to  discharge  a  surety 
from  liability  on  an  undertaking  given 
to  discbarge  the  attachment,  the  surety 
having  received  no  property  of  the  defend- 
ant, even  though,  the  attachment  having 
been  issued  within  four  months  of  filing  the 
petition  in  bankruptcy,  the  lien  thereof,  if 
the  undertaking  had  not  been  given,  would 
have  been  discharged. 

In  United  States  Wind  Engine  &  Pump 
Co.  V.  North  Penn  Iron  Co.  227  Pa.  262,  75 
Atl.  1094,  it  was  held  that  the  discharge  in 
bankruptcy  of  a  defendant  in  a  writ  of  for- 
eign attachment  issued  and  served  ntore 
than  four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy  would  not  prevent  the 
entering  of  a  judgment,  with  perpetual  stay 
of  execution,  against  the  defendant,  for  the 
purpose  of  fixing  the  liability  of  the  sure- 
ty on  a  bond  given  to  discharge  such  attach- 
ment, and  conditioned  for  the  payment  of 
such  judgment  as  might  be  recovered.  The 
earlier  Pennsylvania  cases  of  Com.  v.  Ru- 
ber, 3  Clark  (Pa.)  383;  Nesbit  v.  Greaves, 
6  Watts  &  S.  120;  Barber  v.  Rodgers,  71  Pa. 
362;  and  Hubert  v.  Horter,  81  Pa.  39,  are 
distinguished  as  not  turning  on  any  general 
principle  making  them  applicable  to  all 
bonds  given  in  actions  commenced  by  capias 
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1083,  9  Sup.  Ct,  Rep.  725;  Wolf  v.  Stix,  99 
C.  S.  ],  25  L.  ed.  309;  Collins  v.  Rybot,  1 
Eap.  157;  Paul  ▼.  Jones,  1  T.  R.  699;  A. 
K^ipstein  k  Co.  t.  Allen-Miles  Co.  14  Am. 
Bankr.  Rep.  15. 

Briscoe,  J.,  delivered  the  opinion  of  the 
eoBrt: 

The  plaintiff  sued  out  of  the  court  of 
common  pleas  of  Baltimore  city,  on  the  19th 
day  of  December,  1905,  an  attachment 
against  the  defendant,  a  nonresident  of  the 
«tate,  to  recover  the  siun  of  $3,906,  due  and 
owing  for  work  done  and  materials  fur- 
nished in  the  erection  of  the  heating  ap- 
paratus of  the  Hotel  Caswell,  Baltimore 
city.  The  defendant  appeared  to  the  suit, 
and  on  the  28th  day  of  December,  1905,  a 
bond  was  filed  by  the  Scranton  Trust  Com- 
pany as  surety,  and  the  attachment  was 
dissolved.  On  the  26th  day  of  February, 
1906,  the  defendant  was  adjudicated  a  bank- 
rupt by  the  district  court  of  the  United 
States  for  the  eastern  district  of  Pennsyl- 
vania, sitting  in  bankruptcy,  and  on  the 
nth  day  of  January,  1909,  by  an  order  and 
decree  of  that  court,  was  discharged  from 

ad  respondendum;  but  as  being  decided  on 
the  theory  that  the  obligation  in  an  insolv- 
ent bond  is  practically  complied  with  when 
the  debtor  secures  a  discharge  under  the  na- 
tional bankruptcy  act;  which  is  not  in  any 
sense  the  case  with  regard  to  the  obligation 
in  a  bond  to  discharge  an  attachment. 

In  Rice  v.  Nirdlinger,  41  Pa.  Super.  Ct. 
238,  it  was  held  that  the  liability  of  a  sure- 
ty on  a  bond  given  to  secure  the  dissolution 
of  a  foreign  attachment,  conditioned  for  the 
payment  of  whatever  sum  might  be  recov- 
ered in  the  main  action,  was  not  affected  by 
the  principal's  being  adjudged  a  bankrupt, 
and  obtaining  a  discharge,  even  though  the 
attachment,  having  been  levied  within  four 
months  prior  to  the  institution  of  the  bank- 
ruptcy proceedings,  would  have  become  void, 
vhere  the  attachment  plaintiff  was  permit- 
ted to  prosecute  his  claim  to  judgment  with- 
out any  steps  being  taken  to  bring  the  pen- 
dancy of  the  bankruptcy  proceedings  to  the 
attention  of  the  state  court. 

In  He  Mercedes  Imp<^.  Co.  20  Am.  Bankr. 
Rep.  648,  in  which  the  point  arose  in  connec- 
tion with  a  motion  for  a  stay-  of  an  action 
^  a  claim  from  liability  for  which  the  debt- 
^  might  become  released  by  his  discharge 
in  bankruptcy,  and  in  which  the  precise 
character  of  the  bond  is  not  stated,  it  was 
said  that  should  the  principal  debtor  obtain 
a  discharge,  there  never  could  be  a  judgment 
against  it,  and  consequently  no  judgment 
^fT^inst  a  surety  whose  liability  was  condi- 
tioned upon  entry  of  judgment  against  the 
prindpaL 

In  House  t.  Schnadig,  236  111.  301,  85  N. 
B.  395.  affirming  138  111.  App.  498,  in  which 
a  creditor  of  the  bankrupt  sought  to  obtain 
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all  debts  owing  by  him  and  provable  under 
the  bankrupt  act.  The  declaration  in  the 
short-note  case  is  in  assumpsit,  and  con- 
tains the  usual  money  counts.  The  precise 
question  is  presented  on  the  pleadings,  and 
it  arose  in  this  way:  The  defendant,  on 
the  28th  day  of  December,  1905,  pleaded  to 
the  declaration  in  the  short-note  case  the 
usual  pleas  of  never  indebted  as  alleged,  and 
did  not  promise  as  alleged,  and  issue  was 
joined  thereon.  On  the  13th  day  of  Janu- 
ary, 1909,  the  defendant,  by  leave  of  court, 
filed  an  additional  plea  to  the  declaration, 
wherein  he  sets  up  and  pleads  his  discharge 
in  bankruptcy  by  a  court  of  competent  ju- 
risdiction from*  all  his  debts,  and  that  the 
adjudication  was  upon  a  petition  filed  less 
than  four  months  after  the  issuing  of  the 
attachment.  In  other  words,  it  appears 
that  the  attachment  was  issued  on  the  19th 
day  of  December,  1905,  and  the  decree  in 
bankruptcy  was  passed  on  the  26th  day  of 
February,  1906,  so  it  is  clear  that  the  at- 
tachment proceeding  was  begun  against  the 
defendant  within  four  months  before  the 
commencement  of  the  proceedings  in  bank- 
ruptcy.   To  this  plea  of  discharge  in  bank- 

-       ■'  • "  '  f 

a  judgment  with  perpetual  stay  of  execution 

in  order  to  establish  a  liability  against  the 
surety  on  an  appeal  bond  given  in  appealing 
a  case  from  a  justice  of  the  peace  to  the 
circuit  court,  conditioned  for  the  principal's 
payment  of  whatever  judgment  might  be 
rendered  against  him  in  the  circuit  court, 
or,  in  case  the  appeal  was  dismissed,  his 
payment  of  the  judgment  rendered  against 
him  by  the  justice  of  the  peace,  it  was  held 
that,  the  original  judgment  having  been 
rendered  within  the  four  months  period,  the 
plaintiff  could  not  claim  the  special  judg- 
ment sought  upon  the  ground  of  necessity 
for  preserving  rights  that  had  accrued  more 
than  four  months  before  the  bankruptcy  pro- 
ceedings were  instituted;  and  that,  the  dis- 
charge in  bankruptcy  being  a  bar  to  the 
rendition  of  a  judgment  against  the  bank- 
rupt, and  the  surety's  liability  not  being  for 
the  debt,  but  contingent  upon  a  judgment 
being  rendered  against  the  principal  in  the 
bond,  the  discharge  in  bankruptcy  released 
the  surety. 

In  Alnion  H.  Fogg  Co.  v.  Bartlett  (Me.) 
75  Atl.  380,  which  was  an  action  against 
the  sureties  on  a  statutory  bond  for  the  re- 
lease of  their  principal  from  arrest  on  exe- 
cution on  a  judgment  for  a  debt  provable 
in  bankruptcy,  and  conditioned  upon  the 
debtor's  payment  of  the  judgment,  his  tak- 
ing of  the  poor  debtors'  oath,  or  his  deliv- 
ering himself  into  custody  within  six 
months, — it  was  held  that,  the  principal 
having  obtained  a  discharge  in  bankruptcy 
within  the  period  in  which  the  conditions  of 
the  bond  were  to  be  fulfilled,  such  dis- 
charge constituted  an  equitable  defense  to 
a  suit  on  the  bond. 
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ruptcy  the  plaintiff  replied:  "That  the  ad- 
judication of  the  defendant  a  bankrupt,  and 
his  discharge  in  bankruptcy  by  order  or  de- 
cree of  the  United  States  district  court  for 
the  eastern  district  of  Pennsylvania,  does 
not  release  or  discharge  the  surety  on  the 
bond  filed  in  this  case  by  the  defendant  to 
dissolve  the  attachment  which  had  been  pre- 
viously issued  and  levied  by  the  plaintiff  on 
the  moneys  and  credits  of  the  defendant, 
which  bond  had  been  executed  and  filed  in 
the  case  before  the  filing  in  the  district 
court  of  the  defendant's  petition  to  be  ad- 
judged a  bankrupt;  that  the  judgmefkit 
sought  to  be  obtained  in  this  case  against 
the  defendant  is  solely  and  exclusively  to 
bind  the  surety  in  the  bond  filed  to  dissolve 
the  attachment  issued  and  levied  on  the 
moneys  and  credits  of  the  defendant,  and  if 
a  judgment  is  had  in  this  case  against  the 
defendant,  the  court  will  be  asked  by  the 
plaintiff  by  its  order  to  restrain  the  plain- 
tiff from  ever  issuing  an  execution  on  said 
judgment  against  the  defendant."  The  de- 
fendant demurred  to  this  replication,  and 
the  court  below  sustained  the  demurrer,  and 
gave  judgment  thereon  in  favor  of  the  de- 
fendant. And  from  this  judgment  the  plain- 
tiff has  appealed. 

The  validity  of  the  plaintiff's  replication 
to  the  defendant's  plea,  it  will  be  seen,  must 
depend  upon  the  effect  to  be  given,  and  the 
proper  construction  to  be  placed  on,  §  67f 
of  bankr.  act  July  1,  1898,  chap.  541,  30 
Stat,  at  L.  665,  U.  S.  Comp.  Stat.  1901,  p. 
3450.  The  language  of  the  act  is  to  this 
effect:  "That  all  levies,  judgments,  attach- 
ments, or  other  liens,  obtained  through  le- 
gal proceedings  against  a  person  who  is  in- 
solvent, at  any  time  within  four  months 
prior  to  the  filing -of  a  petition  in  bank- 
ruptcy against  him,  shall  be  deemed  null 
and  void  in  case  he  is  adjudged  a  bankrupt, 
and  the  property  affected  by  the  levy,  judg- 
ment, attachment,  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from 
the  same,  and  shall  pass  to  the  trustee  as  a 
part  of  the  estate  of  the  bankrupt,  unless 
the  court  shall,  on  due  notice,  order  that  the 
right  under  such  levy,  judgment,  attach- 
ment, or  other  lien  shall  be  preserved  for 
the  benefit  of  the  estate;  and  thereupon  the 
same  may  pass  to  and  shall  be  preserved 
by  the  trustee  for  the  benefit  of  the  estate, 
as  aforesaid,  .  .  .  provided  that  nothing 
herein  contained  shall  have  the  effect  to  de- 
stroy or  impair  the  title  obtained  by  such 
levy,  judgment,  attachment,  or  other  lien, 
of  a  bona  fide  purchaser  for  value  who  shall 
have  acquired  the  same  without  notice  or 
reasonable  cause  for  inquiry." 

On  the  part  of  the  plaintiffs  it  is  con- 
tended that  they  are  entitled  to  a  judgment 
against  the  defendant,  with  a  perpetual  stay 
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of  execution,  in  order  to  establish  a  liabil- 
ity against  the  surety,  notwithstanding-  the- 
fact  that  the  bankruptcy    proceeding     waa- 
begun  within  four  months  after  the  attach- 
ment was  instituted,  because  a   bond    waa- 
given  to  dissolve  the  attachment,   and   the 
lien  was  released,  before  the  proceedings  in 
bankruptcy  were  commenced;   and,   further,, 
as  no  lien  existed  when    the  petition    waa- 
filed,   there  was  nothing  upon    which     the 
bankrupt  law  was  to    act.     On    the    other 
hand,  the  defendant  contends  that,  the  pro- 
ceedings in  bankruptcy  having  been    insti- 
tuted within  four  months  after  the  issuing- 
of  the  attachment,  the  courts  of  this  state- 
have  no  jurisdiction  to  enter  up  a  qualified 
judgment,   with    stay   of   execution    against 
the  defendant,  to  bind  the  surety,  because,. 
under  the  bankrupt  act,  supra,  such  attach- 
ment  proceedings   are   declared  to   be    null 
and  void. 

While  the  main  question  here  raised  has- 
not  been  heretofore  passed  upon  by  this 
court,  it  is,  at  least,  answered  in  part  by 
the  recent  case  of  Kendrick  &  Roberta  y. 
Warren  Bros.  Co.  110  Md.  47,  72  Atl.  461. 
In  that  case,  the  plaintiff  had  issued  an  at- 
tachment against  the  defendant,  which  was- 
dissolved  upon  giving  a  bond.  It  •  appears 
that  more  than  four  months  thereafter  pro- 
ceedings were  had  in  bankruptcy  against 
the  defendant,  and  he  was  discharged.  We- 
there  held  that  this  discharge  in  bank- 
ruptcy did  not  prevent  the  plaintiff  from 
obtaining  a  judgment  in  the  attachment 
suit  against  the  defendant,  with  a  perpetual- 
stay  of  execution.  The  object  of  the  judg- 
ment was  to  allow  the  plaintiff  to  proceed 
against  the  sureties  on  the  bond  given  to- 
dissolve  the  attachment.  It  was  further 
held,  and  we  here  quote  from  the  opinion: 
''But  it  is  earnestly  insisted  upon  the  part 
of  the  appellant  there  is  no  such  practice  in 
this  state  as  to  warrant  a  special  or  quali- 
fied judgment,  to  wit,  a  judgment  with  a* 
perpetual  stay  of  execution,  and  the  courts- 
are  without  power  to  so  render  them.  We 
are  unable  to  agree  with  this  contention. 
A  sufiicient  warrant,  we  think,  can  be  found 
in  §  14,  art.  26,  Code  Pub.  Gen.  Laws  1904, 
wherein  it  is  provided:  The  court  shall 
give  judgment  in  all  actions  according  a»> 
the  very  right  of  the  cause  and  matter  in 
law  shall  appear  to  them,  without  regarding 
any  matters  of  mere  form,  so  as  sufficient 
matter  shall  appear  in  the  proceedings, 
upon  which  the  court  shall  proceed  to  give 
judgment,  and  it  shall  appear  that  the  ac- 
tion has  been  commenced  after  the  cause 
thereof  did  accrue.  When  it  appears  &  good 
and  sufficient  reason  exists  for  a  qualified 
judgment,  as  in  this  case,  such  a  judgment- 
can  be  rendered.  2  Evans's  Harris,  345,. 
304;  Peck  v.  Jenness,  7  How.  612,  12  L. 
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«41 ;  Doe  Y.  Childress,  21  WalL  642,  22  L. 
<d.  549;  Hill  V.  Harding,  130  U.  S.  702,  32 
L.  ed.  1084,  9  Sup.  Ct.  Rep.  726." 

The  ultimate  inquiry,  then,  in  the  case 
at  bar,  and  wherein  it  differs  from  the  Ken- 
drick  &  Roberts  v.  Warren  Bros.  Co.  Case, 
supra,  properlj  comes  to  this:  Can  the 
<»>urts  of  this  state  enter  a  judgment,  with 
a  perpetual  stay  of  execution,  against  a  de- 
fendant in  an  attachment  suit,  instituted 
within  four  months  before  the  defendant  has 
filed  a  petition  to  be  adjudicated  a  bank- 
rupt, and  when  he  is  subsequently  dis- 
charged as  a  bankrupt,  for  the  purpose  of 
allowing  the  plaintiff  to  proceed  against  the 
surety  on  the  bond  given  to  dissolve  the  at' 
tachment?  The  decision  of  this  question,  as 
we  have  said,  must  depend  upon  the  lan- 
guage and  the  effect  to  be  given  to  §  67f  of 
the  bankrupt  act,  herein  cited.  The  lan- 
guage of  this  section,  we  think,  is  quite 
clear  and  comprehensive,  and  broad  enough 
to  include  within  its  terms  the  defendant 
and  the  surety  we  are  here  dealing  with.  It 
provides  in  terms  that  all  levies,  judgments, 
attachments,  or  other  liens  obtained  against 
a  person  who  is  insolvent,  at  any  time  with- 
in four  months  prior  to  the  filing  of  a  pe- 
tition in  bankruptcy  against  him,  shall  be 
deemed  null  and  void  in  case  he  is  adjudged 
a  bankrupt. 

In  Kendrick  &  Roberts  y.  Warren  Bros. 
Co.  supra,  we  lield,  upon  the  authority  of 
Hill  V.  Harding,  supra,  that,  where  the 
bond  or  recognizance  was  given  to  dissolve 
the  attachment,  issued  more  than  four 
months  before  the  commencement  of  the 
proceedings  in  bankruptcy,  there  was  noth- 
ing in  the  provisions  of  the  bankrupt  act  to 
prevent  the  state  court  from  rendering  a 
qualified  judgment,  with  a  stay  of  execu- 
tion. Justice  Gray,  in  delivering  the 
opinion  of  the  court,  in  Hill  v.  Harding,  su- 
pra, said:  "Such  attachments  being  recog- 
nised as  yalid  by  the  bankrupt  act  (Rev. 
^tat  §  5044),  a  discharge  in  bankruptcy 
does  not  prevent  the  attaching  creditors 
from  taking  judgment  against  the  debtor  in 
■oeh  limited  form  as  may  enable  them  to 
reap  the  benefit  of  their  attachment.  .  .  . 
The  judgment  is  not  against  the  person  or 
property  of  the  bankrupt,  and  has  no  other 
effect  than  to  enable  the  plaintiff  to  charge 
the  sureties,  in  accordance  with  the  express 
terms  of  their  contract,  and  with  the  spirit 
of  that  provision  of  the  bankrupt  act  which 
declares  that  'no  discharge  shall  release,  dis- 
charge, or  affect  any  person  liable  for  the 
same  debt,  for  or  with  the  bankrupt, 
either  as  partner,  joint  contractor,  indorser, 
■nrety,  or  otherwise.'  .  .  .  If  the  bond 
was  executed  before  the  commencement  of 
proceedings  in  bankruptcy,  the  discharge  of 
the  bankrupt  protects  him  from  liability  to 
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the  obligees,  so  that,  in  an  action  on  the 
bond  against  him  and  his  sureties,  any 
judgment  recovered  by  the  plaintiffs  must 
be  accompanied  with  a  perpetual  stay  of 
execution  against  him;  but  his  discharge 
does  not  prevent  that  judgment  from  being 
rendered  generally  against  tliem."  Wolf  v. 
Stix,  00  U.  S.  1,  25  L.  ed.  300;  Metcalf  Bros 
V.  Barker,  187  U.  S.  166,  47  L.  ed.  122,  23 
Sup.   Ct.  Rep.  07;   Black,  Bankr.  04. 

But  in  the  case  now  under  consideration 
we  are  met  with  an  entirely  different  propo- 
sition, because  the  bankrupt  act  (1008)  de- 
clares that  attachments  or  other  liens  ob- 
tained at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  in  bank- 
ruptcy against  an  insolvent  person  shall  be 
deemed  null  and  void  in  case  he  is  adjudi- 
ca'ted  a  bankrupt,  and  the  property  alTected 
by  the  attachment  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from 
the  same,  and  shall  pass  to  the  trustee  as 
a  part  of  the  estate  of  the  bankrupt.  Now, 
it  is  quite  clear,  we  think,  if  no  bond  had 
been  filed,  the  attachment  having  issued 
within  four  months  prior  to  the  filing  of  the 
petition,  the  lien,  attachment,  and  all  the 
proceedings,  would  have  been  null  and  void, 
by  the  terms  and  operation  of  the  bankrupt 
act  In  Hill  v.  Harding,  130  U.  S.  703,  32 
L.  ed.  1084,  0  Sup.  Ct.  Rep.  725,  it  is  said 
the  bond  or  recognizance  takes  the  place  of 
the  attachment  as  a  security  for  the  debt  of 
the  attaching  creditor;  they  cannot  dispute 
the  election,  given  to  the  debtor  by  statute, 
of  substituting  the  new  security  for  the  old 
one.  in  Corner  v.  Mai  lory,  31  Md.  468,  this 
court  said  the  period  of  four  months  was 
fixed  as  a  period  within  which  no  preference 
should  be  gained  by  one  creditor  by  attach- 
ment over  the  claims  of  other  creditors  of 
the  bankrupt.  And  the  law  effects  no  hard- 
ships in  dissolving  such  attachments,  as. the 
creditor's  claim  is  not  impaired,  and  he  is 
only  deprived  of  a  lien  and  priority  that  he 
might  otherwise  obtain  to  the  prejudice  of 
other  creditors,  and  in  violation  of  the  pol- 
icy of  the  law,  which  is  to  effect  a  fair  and 
equal  distribution  of  the  property  of  the 
bankrupt   among  all   his   creditors. 

It  is  also  quite  certain,  under  both  the  de- 
cisions and  the  terms  of  the  bankrupt  act 
itself,  that  if  the  property  had  been  at- 
tached within  four  months  prior  to  the  fil- 
ing of  the  petition,  and  the  defendant  had 
been  adjudged  a  bankrupt,  it  would  have 
been  released  and  discharged;  and  if  this  bo 
so,  there  can  be  no  reason  why  the  bond 
which  stands  in  the  place  of  the  attachment 
and  the  property  should  not  be  relieved  and 
released.  Metcalf  Bros.  v.  Barker,  187  U.  S. 
174,  47  L.  ed.  126,  23  Sup.  Ct.  Rep.  67; 
Hill  V.  Harding,  130  U.  S.  609,  32  L.  ed. 
1083,  0  Sup.  Ct  Rep.  725;  Wolf  v.  Stix,  90 
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U.  S.  1,  25  L.  ed.  309;  Randle  v.  Melleii,  67 
Md.  181,  8  Atl.  573;  llutcliins  v.  Taylor,  5 
Law  Rep.  289,  Fed.  Cas.  No.  6,953;  Swan  v. 
Littlefield,  4  Cush.  574;  Curtis  v.  Barnum, 
25  Conn.  370.    The  recent  cases  of  House  v. 
Sclinadig,  235  111.  304,  85  N.  E.  395,  and  A. 
Klipstein  &  Co.  v.  Allen-Miles  Co.  69  C.  C. 
A.  232,  136  Fed.  388,  are  in  point,  and  are 
somewhat  analogous  cases,    lliey  present  a 
construction  of  §  67f  of  the  bankrupt  act 
of  1898,  and  support  the  conclusion  we  have 
reached  in  this  case.     In  the  Illinois    case, 
supra,  the  court  said  that  case  was  distin- 
guishable from  the  Hill  v.  Harding  Case,  be- 
cause in  the  Hill  Case  tne  attachment  was 
sued  out  more  than  four  months  prior  to 
his  filing  his  petition  in  bankruptcy.     The 
attachment  became  a  lien  in  favor  of  the  at- 
taching creditor,  upon  a  levy  being  made, 
and  this  lien  would  not  have  been  affected 
by  tlie  bankruptcy  proceedings.     Its  release 
was  accomplished  by  the  recognizance  given 
in  accordance  with  the  provisions    of    the 
statute.     In  the  case  at  bar    (the    Illinois 
case)  the  appeal  bond  was  given  on  the  31st 
day  Q*  May,  1906,  and  the  petition  in  bank- 
ruptcy was  filed  on  the  8th  of  June  follow- 
ing.    If  the  appellants  had  secured  a  lien 
on  property,  by  an  execution  or  otherwise, 
at  the  time  the  appeal  bond  was  given,  it 
would  have  been  rendered  null  and  void  bv 
the   bankruptcy    proceedings.     Section   67f, 
bankrupt  act.     The  supreme  court  of  Illi- 
nois held  that  the  discharge  in  bankruptcy, 
on  the  facts  of  that  case,  was  a  bar  to  the 
rendition  of  a   judgment   against  the  bank- 
rupt, and  released  the  surety.    In  the  Klip- 
stein Case,  the  circuit  court  of  appeals,  fifth 
circuit,  held  that  where  the  debt  for  which 
the  plaintiff  sued    was  provable    in    bank- 
ruptcy, and  defendant  was  insolvent  at  the 
time  suit  was  brought,  and  had  since  been 
insolvent,  its  discharge  in  bankruptcy  pend- 
ing such  suit  released  it  from  liability,  as 
provided  by  the  bankrupt  act  of  1898,  and 
plaintiff  cannot  have  judgment  on  it  against 
the  defendant.    This  case  was  based  upon  a 
garnishment    proceeding,    and    it    was    ad- 
mitted as  a  fact  that  the  defendant  had  been 
discharged  in  bankruptcy,  and  that  within 
four  months  prior  to  the  proceedings  gar- 
nishment was  taken  out,  and  these  proceed- 
ings had  been  dissolved  by  a  bond  signed  as 
surety  by  the  Fidelity  &  Deposit  Company 
of  Maryland.     The  court     held,    upon    the 
facts  of  the  case,  that  judgment  could  not 
be  entered  against  the  defendant    for    the 
purpose  of  taking  final  judgment    on    the 
bond  given  to  dissolve  the  garnishment,  be- 
cause  the   discharge    prevents    the    surety 
from  incurring  the  liability.     And  this  was 
so,  independent  of  the  statute  of  Georgia, 
because  the  garnishment  proceedings  being 
had  within  four  months  prior  to  the  bauk- 
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ruptcy  proceedings,  they  were  invalidated 
by  the  adjudication  in  '  bankruptcy.  The 
facts  of  tiie  case,  said  the  court,  clearly  dis- 
tinguish it  from  the  case  of  Hill  v.  Harding, 
supra,  and  from  the  other  cases  cited. 

Our  conclusion,  then,  is  that  the  ca«e  at 
bar  is  distinguishable  from  the  case  of  Kcn- 
drick  &  Roberts  v.  Warren  Bros.  Co.  110 
Md.  47,  72  Atl.  461,  and  for  the  reasons 
given,  the  defendant's  demurrer  to  the  plain- 
tiff's replication  was  properly  sustained, 
and  the  judgment  on  the  demurrer  in  favor 
of  the  defendant  will  be  affirmed.  This  con- 
clusion, it  seems  to  us,  is  sanctioned  by  the 
weight  of  authority,  as  declared  by  the 
courts  and  by  the  text  writers.  Collier, 
Bankr.  300;  1  Remington,  Bankr.  902; 
Brandenburg,  Bankr.  415;  Loveland,  Bankr. 
852;  Re  Richards,  3  Am.  Bankr.  Rep.  145, 
37  C.  C.  A.  634,  96  Fed.  935;  First  Nat 
Bank  ▼.  Staake,  202  U.  S.  141,  50  L.  ed. 
967,  26  Sup.  Ct.  Rep.  580;  A.  Klipstein  & 
Co.  v.  Grant,  201  U.  S.  647,  50  L.  ed.  904, 20 
Sup.  Ct.  Rep.  761.  The  case  of  McCoombs 
V.  Allen,  82  N.  Y.  115,  cited  and  relied  upon 
by  the  appellant  in  its  brief,  cannot  be  re- 
garded as  a  controlling  authority,  if  an  au- 
tiiority  at  all,  to  sustain  the  appellant's  po- 
sition, under  the  facts  of  this  case.  In 
that  case  the  court  held  that  the  proceeding 
in  bankruptcy  was  no  defense,  as  there  was 
at  the  time  no  attachment  lien  or  attach- 
ment in  force  upon  which  the  proceeding 
could  operate,  and  that  neither  the  letter 
nor  the  policy  of  the  bankrupt  act  was  in- 
fringed by  holding  the  defendants  liable. 

For  the  reasons  given,  the  judgment  will 
be  affirmed,  with  costs. 


NEW  TOKK  COURT  OP  APPEALS. 

THOMAS  F.  HURLEY,  Respt, 

V. 

J.  VAN  V.  OLCOTT  et  al.,  Receivers,  etc, 

Appts. 

(198  N.  Y.  132,  91  N.  E.  270.  V 

Servant  ^  Injury  ^  notice  ^  service  by 
maU. 

Failure  of  the  employer  to  receive  the  no- 
tice is  immaterial  where  a  statute  providing 
for  service  of  notice  of  injury  for  which  the 
master  is  to  be  held  liable  states  that  it 
may  be  served  by  post,  by  letter  addressed 
to  the  person  on  whom  it  is  to  be  served. 

(March  15,  1910.)  - 

Xote,  —  Sei*vice   hy  ^nail   of  notice  re- 
quired  hy  employers*  liability  acts. 

This  appears  to  be  a  question  which  as 
yet  has  had  little  attention  from  the  courts. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Westchester 
County  in  plaintiff's  favor,  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries under  the  employers'  liability  act. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Elugene  liamb  Richards,  Jr., 
and  Rutherford  B.  Meyer,  with  Mr. 
Frank  Verner    Jonhson,   for  appellants: 

The  mailing  of  the  notice,  properly  ad- 
dressed and  postpaid,  merely  raised  a  pre- 
sumption that  it  had  been  received  by  the 
person  to  whom  it  was  directed. 

Mojie  V.  Jenkins,  L.  R.  8  Q.  B.  Div.  116; 
McCoy  V.  New  York,  46  Hun,  268;  Rosen- 
thal V.  Walker,  111  U.  S.  193,  28  L.  ed.  398, 
4  Sup.  Ct.  Rep.  382;  Huntley  v.  Whittier, 
105  Mass.  393,  7  Am.  Rep.  536;  Austin  v. 
Holland,  60  N.  Y.  676,  25  Am.  Rep.  246. 

Mr.  li.  F.  Fish,  with  Mr.  Thomas  J. 
O'Neill,  for  respondent. 

Cnllen,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  action  is  brought  under  the  employ- 
ers' liability  act  (Laws  1902,  chap.  600), 
servant  against  master,  to  recover  damages 
for  personal  injuries.  The  notice  alleged  to 
have  been  served  seems,  under  our  recent 
decision  in  Bertolami  v.  United  Engineer- 
ing k  Contracting  Co.  198  N.  Y.  71,  91  N. 
£.  267,  to  be  sufficient,  and  the  only  ques- 
tion necessary  to  consider  on  this  appeal  is 
as  to  the  service  of  the  notice.  The  plain- 
tiff claimed  to  have  made  the  service  by 
mail;  defendants  denied  receipt  of  the  no- 
tice. The  trial  court  charged  the  jury  that 
if  they  found  that  the  notice  "was  actually 
bitten  as  the  plaintifTs  wife  says  it  was, 
and  plainly  addressed  to  the  defendants,  and 
the  postage  prepaid,  and  deposited  by  her  in 
s  postoflice  box,  it  was  sufficient,  whether 
defendants  received  it  or  not."  To  this  rul- 
ing the  defendants  excepted,  and  contend 
that  it  should  have  been  left  to  the  jury  to 
decide  whether  in  fact  the  defendants  did 
receive  the  notice,  and  the  jury  instructed 
that  if  defendants  failed  to  receive  it,  the 
service  was  insufficient. 

In  support  of  this  position,  counsel  for 
the  appellants  cites  many    authorities    to 


show  that  from  the  deposit  of  a  letter  in  the 
postoffice  there  arises  only  a  presumption  of 
its  delivery,  which  ma^  be  rebutted,  and 
thus  a  question  of  fact  be  presented.  This 
is,  undoubtedly,  the  law;  but  it  has  no  ap- 
plication to  the  case  before  us.  In  the  cases 
cited  by  the  counsel  it  was  necessary  for  a 
party  to  show  actual  notice  to  the  adverse 
party,  or  the  actual  receipt  of  the  commu- 
nication addressed  to  him.  But  such  is  not 
the  requirement  of  the  statute  before  us. 
It  reads:  "The  notice  may  be  served  by 
post,  by  letter  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  last  known 
place  of  residence  or  place  of  business;  and 
if  served  by  post  shall  be  deemed  to  have 
been  served  at  the  time  when  the  letter  con- 
taining the  same  would  be  delivered  in  the 
ordinary  course  of  the  post."  This  pro- 
vision is  not  anomalous.  In  many  cases  the 
statute  provides  that  notice  may  be  served 
by  mail.  Such  is  the  provision  as  to  serv- 
ice of  papers  on  the  attorneys  in  an  action, 
and  it  has  been  uniformly  held  that  the 
service  was  eflfective  when  the  papers  were 
properly  mailed,  regardless  of  their  receipt 
by  the  adverse  party.  The  risk  of  miscar- 
riage is  with  the  party  to  whom  they  are 
directed.  Jacobs  v.  Hooker,  1  Barb.  71; 
Brown  v.  Briggs,  1  How.  Pr.  352;  Radcliff 
V.  Van  Benthuysen,  3  How.  Pr.  67.  The  law 
may  prescribe  other  than  personal  service 
even  of  original  process  by  which  it  is 
sought  to  bring  a  party  into  court,  and  bind 
him  by  its  judgment.  In  United  States 
Trust  Co.  V.  United  States  F.  Ins.  Co.  18 
N.  Y.  199,  it  was  held  that  personal  serv- 
ice is  not  required  to  constitute  due  process 
of  law,  and  that  the  legislature  may  pre- 
scribe "a  kind  of  notice  by  which  it  is  rea- 
sonably probable  that  the  party  proceeded 
against  will  be  apprised  of  what  is  going  on 
against  him."  (P.  215.)  In  that  case  the 
notice  was  by  advertisement  in  a  newspaper. 
To  the  same  effect  is  Hunt  v.  Hunt,  72 
N.  Y.  217,  28  Am.  Rep.  129,  citing  Cooley 
on  Constitutional  Limitations,  p.  404.  The 
Code  provides  for  service  of  a  summons  on 
persons  without  the  state  by  advertisement 
and  the  mail,  and  the  fact  that  unfortunate- 
ly the  party  sought  to  be  served  does  not 
receive  notice  in  no  wise  affects  the  validity 
of  the  service  or  the  jurisdiction  of  the 
court.     In  this  case  no  constitutional  ques- 


N'o  authorities  have  been  found  as  to  the 
sufficiency  of  service  by  mail  of  the  notice 
which  employers  are  entitled  to  receive  un- 
der the  provisions  of  liability  statutes, 
where  no  specific  mode  of  service  is  provided 
for  in  the  act  itself. 

The  New  York  employers*  liability  act  al- 
lows service  of  the  notice  of  injury  by 
Riail,  and  so  the  courts  of  that  state  recog- 
nize the  sufficiency  of  such  service  without 
28  L.ILA.(N.S.) 


question.     See  Eddington  v.  Union  R.  Co. 
109  N.  Y.  Supp.  819. 

Under  a  section  of  the  English  employers* 
liability  act,  notice  of  the  injury  may  be 
served  by  registered  letter;  but  a  service  by 
ordinary  post  has  been  held  good,  where 
there  was  evidence  that  the  letter  had  actu- 
allv  been  received.  Previdi  v.  Gatti,  68  L.  T. 
N.'S.  762;  Faul  v.  Fletcher  (1881)  71  Law 
Times,  84. 
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tion  is  involved,  because  the  legislature 
might  have  dispensed  altogether  with  serv- 
ice of  notice,  either  personally  or  by  mail. 
The  only  question  is  the  construction  of  the 
statute;  and,  in  accordance  with  the  uni- 
form current  of  authority  in  analogous 
cases,  it  is  clear  that  the  proper  deposit  in 
the  post  is  a  complete  compliance  with  the 
statutory  requirement. 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

Gray,  Edward  T.  Bartlett,  Halgrht, 
Vann,  'Willard  Bartlett,  and  Cbase,  JJ., 
concur. 
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STATE  OF  NEW  JERSEY 

V. 

MATTHEW  J.  READY,  Plff.  in  Err. 

(—  N.  J.  — ,  75  Atl.  664.) 

Evidence  •—  will  ^  declarations  of  in- 
tent —  forgery. 

In  defense  of  a  prosecution  for  forgery  of 
a  will,  evidence  is  admissible  of  declarations 
of  the  testator  indicating  an  intent  to  exe- 
cute a  will  of  the  tenor  of  that  alleged  to 
have  been  forged,  if  made  at  a  period  not 
so  remote  from  the  date  of  the  will  as  to 
render  them  immaterial. 

(November  — ,   1909.) 


I  f7^RR0R  to  the  Supreme  Court  to  review  a 
Hd  judgment  affirming  a  judgment  of  the 
Court  of  Quarter  Sessions  for  Essex  County, 
convicting  defendant  of  forgery.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  Kalisch,  for  plaintiff  in  er- 
ror: 

The  statements  made  by  the  deceased, 
that  he  intended  to  make  a  will  and  leave 
his  property  to  Miss  Calvin,  were  wrong- 
fully excluded. 

Boylan  v.  Meeker,  28  N.  J.  L.  292 ;  Hunt- 
er V.  State,  40  N.  J.  L.  637. 

Mr.  Thomas  S.  Henry,  also  for  plaintiff 
in  error : 

Evidence  as  to  testator's  declaration  in 
regard  to  the  intended  disposition  of  his 
property  was  admissible. 

Taylor  Will  Case,  10  Abb.  Pr.  N.  S.  300: 
Hoppe  V.  Byers,  60  Md.  381 ;  Gould  v.  Lakes, 
L.  R.  6  Prob.  Div.  1 ;  Sugden  v.  St.  Leon- 
ards, L.  R.  1  Prob.  Div.  154;  Travellers'  Ins. 
Co.  V.  Mosley,  8  Wall.  397,  19  L.  ed.  437 ; 
Com.  V.  MTike,  3  Cush.  181,  50  Am.  Dec. 
727;  Harriman  v.  Stowe,  57  Mo.  97;  Ave- 
son  V.  Kinnaird,  6  East,  188;  Clawson  v. 
Brewer,  67  N.  J.  Eq.  208,  58  Atl.  698;  Da- 
vis V.  Elliott,  65  N.  J.  Eq.  473,  36  Atl. 
1092;  Hatch  v.  Sigman,  1  Dem.  619;  Cris- 
pell  V.  Dubois,  4  Barb.  393;  Re  Hesdra,  119 
N.  Y.  615,  23  N.  E.  555;  Best,  Ev.  236; 
Beadles  v.  Alexander,  9  Baxt.  604;  People 
V.  Patrick,  182  N.  Y.  211,  74  N.  E.  843;  3 
Greenl.  Ev.  §  106;  Wills,  Circumstantial 
Ev.  Beers's  Am.  ed.  906;  Taylor,  Ev.  §  1083; 


Note,  —  Admissibilityt  upon  is»ue  of 
forgery,  of  declarations  out  of  court 
hy  person  whose  natne  is  charged  to 
have  been  forged. 

The  decisions  as  to  the  admissibility,  up- 
on the  question  of  forgery,  of  declarations 
out  of  court  by  persons  whose  names  are 
charged  to  have  been  forged,  are  not  entire- 
ly agreed.  Some  courts  admit  such  declara- 
tions upon  an  issue  as  to  forgery  of  a  will, 
not  as  direct  proof  of  the  forgery,  but  as  cor- 
roborative of  other  testimony. 

Thus,  in  Hoppe  v.  Byers,  60  Md.  381, 
where  it  was  claimed  that  an  instrument 
presented  as  a  will  of  personalty  was  a  for- 
gery, after  direct  proof  of  its  genuineness 
and  direct  proof  to  the  contrary  had  been 
introduced,  declarations  of  the  deceased, 
made  after  it  was  alleged  to  have  been  exe- 
cuted, that  he  had  made  no  will,  that  he  in- 
tended to  leave  his  property  to  certain  per- 
sons, etc.,  were  held  admissible,  and  dec- 
larations made  prior  to  its  execution,  that 
he  intended  to  give  .the  beneficiary  named  a 
share  of  his  estate,  were  admitted,  as  were 
also  declarations  made  subsequently,  that 
he  had  done  what  he  said  he  would  do.  The 
court  said:  **But  in  thus  sustaining  the 
ruling  excepted  to,  it  must  be  distinctly  un- 
derstood that  we  hold  that  such  declarations 
would  not  be  admissible  if  they  stood  alone, 
28  L.R.A.(N.S.) 


I  and  had  not  been  preceded  by  the  direct 
proof  of  witnesses  as  to  the  genuineness  of 
the  handwriting.  They  are  not  to  be  taken 
as  direct  proof  to  establish  the  paper,  but 
merely  as  corroborative  of  such  direct  proof, 
or  as  a  circumstance  in  a  case  of  this  char- 
acter, where  such  direct  evidence  had  been 
first  given,  proper  for  the  consideration  of 
the  jury." 

And  the  same  rule  was  applied  in  the  fol- 
lowing cases,  where  the  declarations  were 
admitted:  Taylor  Will  Case,  10  Abb.  Pr. 
N.  S.  300  (declarations  of  one  whose  name 
appeared  as  testator,  made  subsequent  to  the 
date  of  the  instrument,  showing  his  affec- 
tion for  certain  recipients  under  the  will)  ; 
Turner  v.  Hand,  3  Wall.  Jr.  88,  Fed.  Cas. 
No.  14,257  (alleged  testator's  declarations, 
at  or  about  time  of  execution  of  will  claimed 
to  be  forgery,  as  to  the  way  in  which  be  had 
disposed  of  his  property)  ;  Johnson  v. 
Brown,  51  Tex.  65  (declarations  of  person 
whose  name  was  alleged  to  have  been  forged 
to  will,  made  before  and  after  its  date,  ex- 
pressing ill-will  or  kindness  towards  bene- 
ficiaries) ;  Gurley  v.  Armentraut,  27  Ohio 
C.  C.  199  (declarations  showing  intention 
of  making  will). 

In  Turner  v.  Hand,  supra,  the  court 
said:  "Testimony  of  the  sort  proposed  is, 
generally  speaking,  not  admissible;  but 
when  you  have  strong  proof  that  the  paper 
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1  Jarmaii,  Wills,  4th  Eiig.  ed.  723 ;  Re  Fos- 
ter, 34  Mich.  25 ;  1  Wharton,  Ev.  §  454 ;  2 
Am.  &  £ng.  Knc.  Law,  p.  281 ;  7  Am.  k  Eng. 
Enc.  Law,  p.  70;  Vandiver  v.  Vandiver,  116 
Ala.  328,  22  So.  154;  Abbott,  Trial  Ev. 
Crawford's  ed.  pp.  146,  148,  186;  Abbott, 
Trial  Brief,  158;  People  v.  Wright,  9  Wend. 
195;  Patterson  v.  Westervclt,  17  Wend. 
549;  Chitty,  Grim.  Law,  1003;  2  Starkie, 
Crim.  Ev.  506;  Stephen,  General  View,  2d 
ed.  131,  132;  Harris  ▼.  Harris,  26  N.  Y. 
433;  Pindley  v.  State,  125  Ga.  579,  54  S.  E. 
106;  Green  ▼.  State,  89  Miss.  331,  42  So. 
797;  Phillipps,  Ev.  under  head,  "Hearsay 
k  Res  Gestae;"  1  Wigmore,  Ev.  102,  112; 
3  Wigmore,  Ev.  §§  1723,  1725,  1772,  1777; 
Tait  y.  Hall,  71  Cal.  149,  12  Pac.  391;  Chi- 
cago V.  Drexel,  141  111.  89,  30  N.  E.  774; 
Redf.  Wills,  511. 

It  is  immaterial  whether  the  declaratiokis 
were  made  before  or  after  the  making  or 
loss  of  the  will. 

1  Phillipps,  Ev.  185;  2  Taylor,  Ev.  Cham- 
bcrlayne's  Dth  ed.  §  123;  McKelvey,  Ev.  213; 
1  Wharton,  Ev.  259;  Starkie,  Ev.  9th  ed. 
88;  Crispell  v.  Dubois,  supra;  Collagan  v. 
Burns,  57  Me.  449;  Beadles  v.  Alexander, 
supra;  Pickens  v.  Davis,  134  Mass.  252,  45 
Am.  Rep.  322  ;  McDonald  v.  McDonald,  142 
Ind.  55,  41  N.  E.  336;  Leonard  v.  Quinlan, 
121  Mass.  579;  Re  Hesdra,  supra;  Canada's 
Appeal,  47  Conn.  463;  Abbott,  Trial  Ev. 
Crawford's  ed.  §  70,  p.  157;  Re  Johnson,  57 
Cal.  529;  Re  Valentine,  93  Wis.  45,  67  N. 
W.  12;  Hoppe  V.  Byers,  supra. 


Messrs.  Wilbur  A.  Mott  and  Frank  E. 
Bradner  for  defendant  in  error. 

Gummcre,  Ch.  J.,  delivered  the  opinion 
of  tiie  court: 

The  plaintiff  in  error  was  convicted  in  the 
Essex  quarter  sessions  of  the  crime  of  for- 
ging the  will  of  the  late  John  W.  Russell,  who 
died  on  the  28th  of  November,  1905.  The 
record  of  the  conviction  was  removed  into 
the  supreme  court  for  review,  and  numer- 
ous errors  were  there  assigned  and  consid- 
ered. The  conclusion  reached  by  the  re- 
viewing tribunal  was  that  the  assignments 
were,  each  of  them,  without  legal  support; 
and  the  conviction  was  thereupon  atiirmed. 
The  present  writ  of  error  is  sued  out  to  test 
the  validity  of  the  judgment  of  affirmance. 

We  concur  in  the  conclusion  reached  by 
the  supreme  court  upon  all  of  the  assign- 
ments of  error,  except  those  which  chal- 
lenge rulings  of  the  trial  court  excluding 
testimony  offered  on  behalf  of  the  plaintiff 
in  error  of  declarations  made^by  Mr.  Rus- 
sell  to  witnesses,  who  were  called  upon  to 
prove  those  declarations.  Their  purport 
was  that  the  deceased  intended  to  make  a 
will,  and  leave  his  property  to  Mary  Cal- 
vin, who  was  his  housekeeper,  and  had  lived 
with  him  in  that  capacity  for  about  six 
years  preceding  his  death.  They  were  ob- 
jected to,  and  excluded,  upon  the  ground 
that  they  were  hearsay. 

The  will  which  was  alleged  to  have  been 
forged  by  the  plaintiff  in  error  bears  date 


offered  as  a  will  is  a  forgery,  and  the  issue 
is  fraud,  and  forgery,  I  think  it  is  compe- 
tent, as  tending  to  prove  the  issue.  It  is, 
however,  a  somewhat  dangerous  kind  of 
evidence,  and  a  court  must  hold  a  tight  rein 
over  it,  in  charging  the  jury  as  to  its  legal 
effect,  in  relation  to  the  positive  and  unim- 
peached  evidence  of  execution." 

In  Corbett  v.  State,  3  Ohio  C.  D.  79,  which 
vas  a  prosecution  for  forging  a  will,  declara- 
tions of  the  supposed  testatrix,  made  short- 
ly before  and  after  the  date  of  the  alleged 
forgery,  showing  her  feelings  as  to  the  dis- 
position of  her  estate,  were  admitted  upon 
the  question  of  the  genuineness  of  the  pa- 
per. 

And  to  the  same  effect  is  Breck  v.  State, 
2  Ohio  C.  D.  477. 

And  in  Doe  ex  dem.  Ellis  v.  Hardy,  1 
Moody  k  R.  525,  the  declarations  of  a  testa- 
tor as  to  who  be  intended  should  have  his 
property  were  held  admissible,  where  a  codi- 
cil was  claimed  to  be  forgery. 

So,  in  Estate  of  Thomas,  155  Cal.  488, 
101  Pac.  798,  where  an  instrument  under- 
taking to  transfer  all  of  deceased's  property 
to  one  relative,  and  stating  that  he  had 
^Jy  one  relative,  was  claimed  to  be  a  for- 
};ery,  the  deceased's  declarations  that  he  had 
»ther  relatives  were  held  admissible  to  show 
that  he  had  knowledge  of  other  relatives 
28  L.R.A.(N.a)  16 


at  the  time  the  purported  will  was  execut- 
ed. 

Such  declarations  are  held  by  other  de- 
cisions, botli  in  cases  of  forgery  of  wills  and 
of  other  instruments,  to  be  inadmissible,  on 
the  ground  of  hearsay. 

Thus,  in  Kennedy  v.  Upshaw,  64  Tex.  411, 
declarations  of  a  testator,  made  several  dajs 
after  the  date  of  a  codicil  which  was  claimed 
to  be  a  forgery,  that  he  had  made  no  change 
in  the  disposition  of  his  property,  and  in- 
tended to  make  none,  were  held  inadmissi- 
ble. The  court  said:  "The  true  rule  as  to 
declarations  of  a  testator,  made  before  or 
after  tlie  execution  of  a  testamentary  paper, 
when  such  an  issue  is  presented,  we  believe 
to  be  that  summarized  by  Mr.  Kedfield  from 
the  case  of  Boylan  v.  Meeker,  28  N.  J.  L. 
274,  thus:  The  conduct  and  declarations  of 
the  testator,  both  before  and  after  he  exe- 
cuted the  will,  are  competent  evidence  to 
show  his  want  of  capacity  at  the  time  the 
will  was  executed,  where  the  issue  is  upon 
the  sanity  of  the  testator;  but  after  the 
will  is  made,  such  conduct  and  declarations, 
manifesting  ignorance  of  the  existence  of  the 
will,  are  not  competent  to  show  that  the 
testator  had  never  made  the  will  in  question. 
And  where  the  execution  of  a  will  is  proved 
in  the  mode  required  by  law,  the  declara- 
tions of  the  testator,  made  before  or  after 
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the  I5th  of  November,  1005.  By  its  terms 
it  devised  and  bequeathed  all  of  the  testa- 
tor's property,  real  and  personal,  to  one  M. 
Calvin,  who  was  also  created  by  it  "execu- 
tor or  executrix"  of  the  will.  The  declara- 
tions of  Mr.  Russell  which  were  sought  to 
be  proved  were  made,  one  of  them  about 
three  months  l^fore  his  death,  and  the  other 
"shortly  before"  that  event. 

It  cannot  be  doubted  that  if  the  c^ecedent, 
shortly  before  the  date  of  the  controverted 
will,  had  made  up  his  mind  to  leave  his 
property  to  his  housekeeper.  Miss  Calvin, 
this  pre-existing  testamentary  design  would 
not  only  have  been  relevant,  but  would 
have  had  great  potency  in  determining  the 
question  whether  the  disputed  instrument 
was  a  forgery,  or  his  genuine  will;  for  what 
a  man  determines  to  do,  or  not  to  do,  he 
generally  does  or  refrains  from  doing,  un- 
less something  occurs  before  the  time  for 
executing  his  intention  arrives  which  causes 
him  to  change  his  mind,  or  prevents  him 
from  carrying  his  intention  into  execution. 
To  this  extent  I  find  no  difference  in  ju- 
dicial view.  But  on  the  question  whether  a 
person's  intention  to  make  a  will,  or  to 
make  a  will  of  a  particular  purport,  can  be 
shown  by  his  antecedent  declarations  of 
that  intention,  judicial  sentiment  is  alto- 
gether out  of  harmony.  In  England  it  is 
entirely  settled  that  declarations  of  this 
character  are  admissible.  In  the  leading 
case  of  Doe  ex  dem.  Shalcross  v.  Palmer,  16 
Q.  B.  747,  an  interlineation  had  been  made 
by  the  testator  in  his  will,  by  the  terms  of 


which  an  interest  in  a  portion  of  his  real 
estate  was  devised  to  A.  B.  Except  in  the 
interlined  provision,  she  was  not  mentioned 
in  the  will,  either  as  devisee  or  legatee.  The 
question  to  be  determined  was  whether  thia 
interlineation  had  been  made  before  or  aft- 
er the  execution  of  the  will.  It  was  held 
that  antecedent  declarations  of  the  testa- 
tor, expressing  an  intention  to  make  pro- 
vision by  his  will  for  A.  B.,  were  admissible 
for  the  purpose  of  showing  the  existence  of 
that  intention  prior  to  the  time  of  making 
the  will.  Lord  Campbell,  who  delivered  the 
opinion  of  the  oourt,  after  reviewing  the 
earlier  cases,  declared  that  they  were  none 
of  them  adverse  to  the  admissibility  of  such 
declarations,  and  pointed  out  that,  "in  all 
cases  where  there  is  any  imputation  of 
fraud  in  the  making  of  the  will,  the  declara- 
tions of  the  testator  are  admitted  respecting 
his  dislike  or  affection  for  his  relations,  or 
those  who  appear  in  the  will  to  be  the  ob- 
jects of  his  bounty,  and  respecting  his  in- 
tentions either  to  benefit  them  or  to  pass 
them  by  in  the  disposition  of  his  property." 
In  the  case  of  Sugden  v.  St.  Leonards,  L. 
R.  1  Prob.  Div.  154,  it  was  held  by  all  of 
the  judges  that  declarations  of  the  testator 
antedating  his  will  were  competent  evidence 
to  prove  his  testamentary  intentions.  Their 
admissibility  for  that  purpose  was  again  af- 
firmed in  Dench  v.  Dench,  L.  R.  2  Prob.  Div. 
64.  Woodward  v.  Goulstone,  L.  R.  11  App. 
Cas.  469,  the  latest  case  in  the  House  of 
Lords  upon  the  subject  of  the  admissibility 
of  the  declarations  of  the  testator  contains 


the  execution  of  the  instrument,  are  not 
competent  to  prove  fraud,  duress,  or  forgery, 
or  to  disprove  the  execution;  they  are  hear- 
say, merely;  but  such  declarations,  made  at 
the  time  the  instrument  was  executed,  are 
admissible  as  part  of  the  res  geatw.  The  rule 
upon  these  points  is  the  same  in  the  case  of 
wills  that  it  is  in  the  case  of  deeds." 

The  same  rule  was  applied  in  the  follow- 
ing cases:  Leslie  v.  McMurtry,  60  Ark. 
301,  30  S.  W.  33  (declarations  after  alle<^ed 
will  was  executed,  that  he  had  made  no  will, 
held  inadmissible  to  prove  it  a  forgery)  ; 
People  V.  Driggs,  12  Cal.  App.  240,  108  Pac. 
62,  64  (statements  by  purported  lessor,  who 
was  deceased,  to  the  effect  that  defendant 
was  liable  to  present  forged  papers  against 
his  estate,  and  that  she  wanted  him  to  sign 
a  lease,  but  that  he  did  not  do  it,  and  was 
deeding  his  property  away  so  that  she  would 
not  get  it)  ;  People  v.  Alderdice,  120  App. 
Div.  3G8,  105  N.  Y.  Supp.  395  (declarations 
of  one  whose  name  lias  been  forged  to  a 
deed,  that  he  had  given  certain  property  to 
a  relative  of  defendant)  ;  People  v.  Landis, 
139  Cal.  426,  73  Pac.  153  (declarations  by 
deceased  person,  against  whose  estate  a  note 
claimed  to  have  been  forged  was  presented, 
to  the  effect  that  defendant  had  swindled 
him  and  was  a  thief) ;  State  v.  Allen,  56  S, 
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C.  495,  35  S.  E.  204  (holding,  in  indictment 
for  forgery  of  a  school  claim  against  a 
school  district,  declarations  of  a  deceased 
trustee  whose  name  appeared  thereon  inad- 
missible). 

Declarations  of  a  supposed  testatrix, 
made  some  months  before  the  date  of  the 
will  alleged  to  be  a  forgery,  that  she  had 
executed  a  will,  and  declarations  some 
years  before,  of  an  intention  to  make  a  will, 
have  been  held  inadmissible  as  too  va4nie 
and  remote  to  be  considered  corroborative 
of  the  testimony  of  witnesses  to  the  execu- 
tion of  the  writing  offered  as  a  will.  Swope 
V.  Donnelly,  190  Pa.  417,  70  Am.  St.  Rep. 
637,  42  Atl.  882. 

In  Beavan  v.  Atlanta  Nat.  Bank,  142  111. 
302,  31  N.  E.  679,  where  it  was  claimed  as 
a  defense  to  a  note  that  one  of  the  names 
had  been  forged,  evidence  that  such  person, 
who  was  deceased,  had  said  that  she  had  as- 
sisted the  defendant,  and  did  not  think  she 
would  lose  anything  by  it,  was  admitted. 
The  objection  made  here  was  that  the  testi- 
mony had  no  reference  to  the  note. 

For  a  note  on  the  admissibility  of  ante- 
testamentary  declarations  of  a  testator  up- 
on the  issue  of  undue  influence,  see  Hob- 
son  V.  Moorman,  3  L.R.A.(N.S.)   749. 
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no  intimation  of  a  doubt  as  to  the  sound- 
neaa  of  the  earlier  decisions  I  have  referred 
to,  8o  far  aa  they  relate  to  declarations  of 
a  testator  antedating  his  will. 

In  this  country  courts  are  divided  on  the 
question  of  the  admissibility  of  such  evi- 
dence. Ihe  leading  case  against  its  admis- 
sibility is  that  of  Throckmorton  v.  Holt, 
180  U.  S.  552,  45  L.  ed.  663,  21  Sup.  Ct. 
Bep.  474.  In  that  case  the  litigation  was 
over  the  admiasion  to  probate  of  a  paper 
purporting  to  be  the  last  will  and  testament 
of  Judge  Holt.  One  of  the  questions  was 
whether  or  not  the  alleged  will  was  a  for- 
gery. Some  of  the  declarations  of  the  testa- 
tor were  offered  aa  tending  to  prove,  and 
others  as  tending  to  disprove,  the  factum  of 
the  will.  Mr.  Justice  Peckham,  in  an  elab- 
orate opinion,  after  referring  to  the  fact 
that  the  state  courts  are  not  in  accord  upon 
this  subject,  cites  in  a  marginal  note  those 
cases  which  he  considers  favor  the  exclu- 
sion of  such  evidence,  and  those  which  favor 
its  admission.  He  concludes  that  the 
weight  of  authority,  as  well  as  the  prin- 
ciples upon  which  the  law  of  evidence  is 
founded,  necessitates  the  exclusion  of  such 
evidence  for  any  purpose,  except  the  deter- 
mination of  the  mental  capacity  of  the  tes- 
tator. The  first  three  cases  which  he  cites 
in  support  of  his  conclusion  are  Boylan  v. 
Meeker,  28  N.  J.  L.  274;  Rusling  v.  Rus- 
Hng,  36  N.  J.  Eq.  603;  and  Be  Gordon,  50 
X.  J.  Eq.  397,  26  Atl.  268.  I  shall  discuss 
these  cases  later.  Others  of  those  authori- 
ties are  Shailer  y.  Bumstead,  99  Mass.  112; 
Lane  v.  Moore,  151  Mass.  87,  21  Am.  St. 
Hep.  430,  23  N.  E.  828 ;  Marx  v.  McGlynn, 
88  X.  Y.  357;  Robinson  v.  Hutchinson,  26 
Vt.  38,  60  Am.  Dec.  298;  Mooney  v.  Olsen, 
22  Kan.  69. 

I  am  unable  to  agree  that  these  decisions 
support  the  conclusion  of  the  principal  case. 
They  seem  to  me  rather  to  be  opposed  to  it 
than  to  support  it.  In  Shailer  v.  Bumstead, 
Colt,  J.,  on  page  126  of  the  opinion  in  99 
Mass.,  says:  Such  "evidence  was  not  com- 
petent as  a  declaration  or  narrative  to  show 
the  fact  of  fraud  or  undue  influence  at  a 
previous  period.  But  it  was  admissible  not 
only  to  show  retention  or  loss  of  memory, 
tenacity  or  vacillation  of  purpose  existing 
at  the  date  of  the  will,  but  also  in  proof  of 
loDg-chcrished  purposes,  settled  convictions, 
deeply  rooted  feelings,  opinions,  affections, 
or  prejudices,  or  other  intrinsic  or  enduring 
peculiarities  of  mind  inconsistent  with  the 
dispositions  made  in  the  instrument  at- 
tempted to  be  set  up  as  the  .  .  .  testa- 
trix's will." 

In  Lane  v.  Moore,  Allen,  J.  (151  Mass. 
W),  after  referring  to  earlier  Massachusetts 
pa«ea  in  which  declarations  of  the  testator 
had  been  admitted,  says:  "The  evidence  is 
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received  merely  for  the  purpose  of  throwing 
light  upon  the  state  of  mind  of  the  person 
at  the  time  in  question,  and  not  as  tending 
to  establish  the  truth  of  any  facts  which 
may  have  been  stated  by  him.  There  are 
certain  proper  limitations  to  the  admissi- 
bility of  such  evidence.  One  is  .  .  .  that 
the  testimony  should  appear  to  have  some 
natural  bearing  upon  the  mental  condition 
of  the  person,  or  his  intention  at  the  par- 
ticular time  which  is  immediately  involved 
in  the  issue." 

In  Marx  v.  McGlynn,  Earl,  J.  (88  N.  Y. 
374),  says  that  such  declarations  are  in  the 
nature  of  hearsay,  and  "are  incompetent  for 
the  purpose  of  defeating^  or  destroying  the 
will  or  any  of  its  provisions.  They  are  com- 
petent only  as  bearing  upon  the  condition 
of  the  mind  of  the  testatrix  at  the  time  of 
the  execution  of  the  will.  Such  memoranda 
or  declarations  .  .  .  are  competent  aa 
bearing  upon  the  testator's  mental  capacity. 
They  are  also  competent  as  bearing  upon  the 
condition  of  the  testator's  mind  with  refer- 
ence to  the  objects  of  his  bounty." 

In  Robinson  v.  Hutchinson,  Isham,  J.  (26 
Vt.  47 ) ,  expresses  the  conclusion  reached  by 
the  court  as  to  the  admissibility  of  such 
declarations  as  follows:  "The  true  rule  and 
distinction  on  this  subject  we  apprehend  is 
given  in  2  Phillipps  on  Evidence,  in  notes 
by  Cowen  &  Hill,  648,  in  which  the  editor 
remarks  'that  the  difficulty  seems  to  lie  in 
acting  upon  the  distinction  between  dec- 
larationsr  going  to  develop  the  operations  of 
the  mind,  and  those  containing  the  asser- 
tion merely  of  a  distinct  fact.  The  former 
are  admissible,  the  latter  not.' " 

In  Mooney  v.  Olsen,  22  Kan.  69,  the  con- 
clusion reached  by  the  court  is  thus  ex- 
pressed by  Mr.  Justice  Brewer,  on  page  77  of 
the  opinion:  "While  declarations  are  not 
admissible  as  mere  impeachment  of  the  va- 
lidity of  a  will,  they  are  admissible  as  evi- 
dence of  the  testator's  state  of  mind."  A 
man's  words  show  his  mental  condition.  It 
is  common  to  prove  insanity  by  the  party's 
sayings  as  well  as  by  his  acts.  One's  likes 
and  dislikes,  fears  and  friendships,  hopes 
and  intentions,  are  shown  by  his  utterances; 
so  that  it  is  generally  true  that,  whenever  a 
party's  state  of  mind  is  a  subject  of  inquiry, 
his  declarations  are  admissible  as  evidence 
thereof.  In  other  words,  a  declaration 
which  is  sought  as  mere  evidence  of  an  ex- 
ternal fact,  and  whose  force  depends  upon 
its  credit  for  truth,  is  always  mere  hearsay, 
if  not  made  upon  oath;  but  a  declaration 
which  is  sought  as  evidence  of  what  the 
declarant  thought  or  felt,  or  of  his  mental 
capacity,  is  of  the  best  of  evidence. 

Turning  now  to  the  New  Jersey  decisions: 
An  examination  of  them  shows  that  there 
lias  been  much  vacillation  of  judicial  view 


I 

J 


244 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Nov., 


upon  the  admissibility  of  the  declarations 
of  a  testator. 

In  the  case  of  Den  v.  Vancleve,  5  N.  J.  L. 
689,  Justice  Southard,  on  page  676  of  the 
case,  declared  that  antecedent  declarations 
of  the  testator  were  competent  to  rebut  a 
charge  that  the  will  was  the  result  of  fraud 
or  imposition  exercised  upon  him,  saying: 
"The  allegation  and  proof  then  were  that 
testator  was  imposed  on  and  did  not  speak 
his  own  will.  Was  it  not  a  proper  answer 
that  he  did  what  for  twenty  years  he  had 
intended  to  do,  and  therefore  there  could  be 
no  imposition  7  And  if  this  be  a  proper  an- 
swer, shall  not  the  defendant  be  permitted 
to  prove  it?  And  can  it  b^  proved  in  a  bet- 
ter way  than  by  the  testator's  acts  and  dec- 
larations? I  am  aware  of  none.'*  Chief 
Justice  Kirkpatrick  considered  that  the  dec- 
larations were  not  competent  for  the  pur- 
pose indicated,  and  Rossell,  J.,  expressed  no 
opinion  upon  the  subject. 

In  Day  v.  Day,  3  N.  J.  Eq.  540,  antece- 
dent declarations  of  the  deceased  as  to  his 
testamentary  intentions  were  received  in 
evidence,  and  were  considered  by  the  prerog- 
ative court  to  support  the  conclusion  that 
B,  paper  offered  for  probate  as  his  last  will 
and  testament  was  signed  by  him  without 
being  acquainted  with  its  contents. 

In  Boy  Ian  v.  Meeker,  15  N.  J.  Eq.  310, 
which  was  a  controversy  in  the  prerogative 
court  over  the  probate  of  the  will  of  Jona- 
than M.  Meeker,  and  where  the  allegation  of 
the  caveators  was  that  the  paper  offered  for 
probate  was  not  the  genuine  will  of  the  de- 
ceased, it  was  held  that  it  was  competent 
for  the  caveators  to  show  that  the  provi- 
sions of  the  contested  will  were  contrary  to 
the  expressed  intentions,  views,  and  feelings 
of  the  deceased  before  the  time  at  which  it 
bore  date. 

In  the  later  case  of  Boylan  v.  Meeker,  28 
N.  J.  L.  274,  which  was  an  action  in  eject- 
ment between  the  same  parties,  and  where 
one  of  the  questions  in  issue  was  whether  or 
not  the  alleged  will  of  Meeker  was  a  forgery, 
Whelpley,  J.,  in  delivering  the  leading  opin- 
ion for  the  supreme  court,  refused  to  follow 
its  earlier  decision  in  Den  v.  Vancleve,  and, 
after  a  review  of  many  of  the  cases  upon 
both  sides  of  the  question,  concluded  that 
"the  decision  of  this  case  upon  principle  and 
the  great  weight  of  authority  requires  the 
rejection  of  evidence  of  the  testator's  dec- 
larations, whether  made  before  or  after' the 
execution  of  a  will,  either  to  support  or  de- 
stroy its  validity,  when  the  declarations  are 
offered  as  evidence  of  the  facts  declared,  and 
not  as  showing  soundness  or  unsoundness  of 
mind."    Opinion,  page  294  of  5  N.  J.  L. 

The  first  case  where  this  question  was 
mooted  in  this  court,  so  far  as  my  examina- 
tion of  our  decisions  has  disclosed,  was  the 
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celebrated   litigation  over  the  will   of   Dr. 

I  Vanderveer,  decided  ten  years  later  than 
Boylan  v.  Meeker,  reported  auh  nom,  Har- 
ris V.  Vanderveer,  21  N.  J*  Eq.  661.  One  of 
the  questions  litigated  in  that  case  was 
whether  the  signature  of  Dr.  Vanderveer  to 
his  will  had  been  fraudulently  procured, 
without  a  full  knowledge  on  his  part  of  its 
contents.  Both  sides  put  in  evidence  dec- 
larations of  the  deceased,  showing  his  testa- 
mentary intentions.  Those  declarations 
were  received  without  objection,  and  were 
considered,  not  only  by  the  court  below,  but 
by  this  court,  in  reaching  a -conclusion  up- 
on the  merits.  Van  Syckel,  J.,  who  deliv- 
ered the  opinion  of  this  court,  was  careful 
to  guard  against  the  conclusion  that  this 
court,  by  its  action,  affirmed  the  admissibili- 
ty of  such  evidence,  by  the  following  state- 
ment: "It  is  proper  to  say  that  it  is  not 
intended  to  intimate  any  opinion  as  to  the 
admissibility  of  the  testator's  declarations 
before  and  after  the  execution  of  the  will; 
they  have  been  used  in  the  argument  on  both 
sides  without  objection,  each  party  claiming 
a  benefit  from  them."  This  statement  was 
undoubtedly  called  forth  by  the  fact  that 
the  prior  decisions  of  the  supreme  oourt 
and  the  prerogative  court  were  not  in  har- 
mony upon  this  question,  and  that  this 
court  was  not  willing  to  declare  itself  up- 
on the  one  side  of  it  or  the  other,  until  ap- 
propriate occasion  for  doing  so  should 
arise. 

In  the  case  of  Rusling  v.  Rusling,  36  N. 
J.  Eq.  603,  the  question  w'as  again  touched 
upon  by  this  court.  A  caveat  had  been  filed 
against  the  will  of  Gersham  Rusling,  de- 
ceased, upon  the  gromid  that  it  was  the 
product  of  undue  infiuence.  The  caveators 
offered  to  prove  declarations  of  the  testator 
respecting  the  conduct  toward  him  of  the 
favored  legatees.  The  purpose  of  the  offer 
was  to  prove  the  facts  stated  by  the  de- 
ceased. On  the  trial  in  the  court  of  first 
instance,  before  the  late  Chief  Justice  Beas- 
ley  and  a  jury,  that  distinguished  jurist 
stated  in  his  charge  that  the  declarations 
were  not  competent  for  that  purpose;  that 
they  were  only  competent  for  the  purpose  of 
showing  the  effect  upon  the  testator  of  the 
exercise  of  the  alleged  power  or  dominion 
which  the  favored  legatees  were  said  to  pos- 
sess over  him.  Added  weight  is  given  to  the 
chief  justice's  exposition  of  the  law  by  tlie 
fact  that  he  presided  in  this  court  when 
Harris  v.  Vanderveer  was  decided.  Chan- 
cellor Runyon,  when  the  case  came  into  the 
prerogative  court  for  review,  thus  dealt  with 
the  question:  "That  charge  (t.  «.,  the 
charge  of  the  chief  justice  to  the  jury)  was 
in  accordance  with  the  settled  law  on  the 

I  subject  in  this  state,  although  it  has  never 
been  bo  declared,  indeed,  by  the  court  of  last 
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resort"  See  his  opinion,  35  N.  J.  Eq.  129. 
When  the  case  came  into  this  court,  Dixon, 
J.,  delivering  the  unanimous  opinion  of  the 
court,  thus  deals  with  the  question  (page 
607  of  36  N.  J.  Eq.) :  "These  declarations 
are  not  admissible  as  evidence  of  the  facts 
which  they  were  offered  to  prove.  When  un- 
due influence  is  set  up  in  impeachment  of  a 
will,  the  ground  of  invalidity  to  be  estab- 
lished is  that  the  conduct  of  others  has  so 
operated  upon  the  testator's  mind  as  to  con- 
strain him  to  execute  an  instrument  to 
which,  of  his  free  will,  he  would  not  have 
assented.  This  involves  two  things:  First, 
tlie  conduct  of  those  by  whom  the  influence 
IB  said  to  have  been  exerted;  second,  the 
mental  state  of  the  testator,  as  produced 
by  such  conduct,  which  may  require  a  dis- 
closure of  the  strength  of  mind  of  the  de- 
cedent and  his  testamentary  purposes,  both 
immediately  before  the  conduct  complained 
of,  and  while  subjected  to  its  influence.  In 
order  to  show  the  testator's  mental  state 
at  any  given  time,  his  declarations  at  that 
time  are  competent,  because  the  conditions 
of  the  mind  are  revealed  to  us  only  by  its 
external  manifestations,  of  which  speech  is 
one.  Likewise,  the  state  of  the  mind  at  one 
time  is  competent  evidence  of  its  state  at 
other  times  not  too  remote,  because  mental 
conditions  have  some  degree  of  permanency. 
Hence,  in  an  inquiry  respecting  the  testa- 
tors state  of  mind  before  or  pending  the  ex- 
ertion of  the  alleged  influence,  his  words,  as 
well  as  his  other  behavior,  may  be  shown 
for  the  purpose  of  bringing  into  view  the 
mental  condition  which  produced  them,  and, 
through  that,  the  antecedent  and  subsequent 
conditions.  To  this  extent  his  declarations 
have  legal  value.  But  for  the  purpose  of 
proving  matters  not  related  to  his  existing 
mental  state,  the  assertions  of  the  testator 
are  mere  hearsay.  .  .  .  There  is  no  le- 
Ral  principle  upon  which  they  can  be  treated 
as  evidence  of  acts  constituting  undue  in- 
riuence.  The  weight  of  authority  touching 
this  matter  is  in  acccH'dance  with  true  prin- 
ciple, but  it  is  not  necessary  here  to  review 
the  cases.  In  Boylan  v.  Meeker,  28  N.  J.  L. 
274,  Whelpley,  J.,  refers  to  many  of  them, 
examining  the  point  with  much  care,  and 
more  recently,  in  Shailer  v.  Bumstead,  99 
Mans.  112,  Colt,  J.,  has  discussed  the  sub- 
ject with  great  clearness  of  discrimination; 
the  conclusions  in  both  opinions  being  that 
at  which  we  have  arrived." 

From  a  cursory  reading  of  the  conclud- 
ing portion  of  this  extract  it  might  be 
thought  that  this  court  concurred  complete- 
ly in  the  views  expressed  by  Justice  Whelp- 
ley in  the  Boylan  v.  Meeker  Case.  But  this 
is  clearly  not  so.  The  only  question  for  de- 
termination in  the  Rusling  Case  was  wheth- 
er tHe  declarations  of  a  testator  were  evi- 
28  L.R^.(N.S.) 


dential  of  the  acts  referred  to  in  them.  The 
conclusion  reached  was  that  they  were  not. 
This  conclusion  is  identical  with  that 
reached  both  in  Boylan  v.  Meeker  and  in 
Shailer  v.  Bumstead.  The  question  whether 
such  declarations  were  admissible  to  show 
the  state  of  mind  of  a  testator — his  testa- 
mentary intentions — ^was  not  before  the 
court,  and  what  was  said  by  Justice  Dixon 
upon  that  point,  as  well  as  what  was  said 
by  Chief  Justice  Beasley  and  Chancellor 
Runyon  in  the  earlier  stages  of  the  case,  was 
purely  obiter.  That  Justice  Dixon's  view 
upon  that  point  was  no  part  of  the  conclu- 
sion, which  he  declared  was  the  same  as  that 
-expressed  in  Boylan  v.  Meeker,  and  Shailer 
v.  Bumstead,  is  apparent,  not  only  from  the 
fact  that  those  two  cases  are  absolutely  op- 
posed to  one  another  upon  this  question,  as 
the  above-cited  extracts  from  the  opinions 
in  those  cases,  sliow,  but  also  from  the  far- 
ther fact  that  the  conclusion  in  the  Boylan 
v.  Meeker  Case  upon  this  point  is  opposed 
to  his  own  obiter  expressions  in  the  case  he 
was  considering. 

In  Re  Gordon,  60  N.  J.  Eq.  397,  424,  26 
Atl.  268,  278,  declarations  of  the  testator 
"which  made  for  or  against  the  authenticity 
of  the  disputed  will"  were  held  by  Chancel- 
lor McGill,  sitting  as  ordinary,  to  be  incom- 
petent, on  the  authority  of  Boylan  v.  Meek- 
er and  Rusling  v.  Rusling.  The  purpose  for 
which  the  declarations  were  offered  is  not 
stated  in  the  opinion  of  the  court.  It  is  im- 
possible, therefore,  to  determine  whether 
the  case  is  an  authority  against  the  admis- 
sibility of  the  declarations  of  the  testator 
for  the  purpose  of  proving  his  intention  at 
the  time  they  were  made,  with  relation 
to  the  making  or  not  making  a  testamentary 
disposition  of  his  property.  It  is  also  to 
be  observed  that  the  decree  of  the  preroga- 
tive court  was  affirmed,  when  the  case  came 
into  this  court,  without  any  expression  of 
opinion  on  the  subject  of  the  propriety  of 
excluding  these  declarations.  Gordon  v. 
Old,  52  N.  J.  Eq.  317,  30  Atl.  19. 

In  Davis  v.  Elliott,  65  N.  J.  Eq.  473,  36 
Atl.  1092,  Chancellor  McGill,  sitting  in  the 
prerogative  court,  took  into  consideration 
declarations  of  the  testatrix  showing  her 
testamentary  intentions  with  relation  to  the 
caveator,  in  determining  the  question  wheth- 
er the  alleged  will  was  a  forgery.  This  deci- 
sion, rendered  five  years  after  that  promul- 
gated by  him  in  the  Gordon  Case,  would 
seem  to  justify  the  inference  that  the  later 
case  was  not  considered  by  him  to  be  in  con- 
flict with  the  earlier  one,  and  that  the  re- 
jected declarations  in  the  Gordon  Case  were 
not  offered  to  prove  the  state  of  mind  of  the 
testator,  but  for  the  same  purpose  which  led 
to  their  rejection  in  the  Rusling  Case,  viat^ 
as  evidence  of  the  facts  declared. 
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From  this  risumi  of  the  New  Jersey  cases 
it  appears  that  the  prerogative  court,  from 
its  decision  in  Day  v.  Day,  in  th**.  year  1831, 
down  to  that  in  Davis  v.  Elliott,  in  1897,  has 
consistently  held  to  the  view  (with  the  pos- 
sible exception  of  the  Gordon  Case)  that  an- 
tecedent declarations  of  the  testator  are 
competent  for  the  purpose  of  showing  that 
the  provisions  of  a  contested  will  are  con- 
trary to,  or  in  harmony  with,  his  intentions, 
views,  and  feelings,  as  exhibited  by  those 
declarations;  that  the  supreme  court  at  one 
time  held  the  same  view,  but  subsequently 
repudiated  it,  and  held  that  such  decla ra- 
tions were  competent  only  for  the  purpose  of 
showing  mental  capacity,  or  lack  of  it,  in 
the  testator;  and  that  this  court  has  not, 
up  to  this  time,  been  called  upon  definitely 
to  decide  the  question,  but  has  obiter  ex- 
pressed the  view  that  such  declarations  are 
competent  for  the  purpose  of  showing  the 
state  of  mind  of  the  testator,  when  his  state 
of  mind  at  the  time  of  making  the  declara- 
tions is  germane  to  the  issue  being  tried. 

The  present  case  now  requires  us  to  de- 
clare our  conclusion  upon  this  question,  and 
it  is  this:  That  the  true  rule  is  that  stated 
by  Prof.  Wigmore  in  his  very  able  treatise 
on  the  Law  of  Evidence  (§  1735),  viz,,  that 
where  the  issue  is  whether  a  will  was  exe- 
cuted, or  whether  a  will  was  made  to  have 
a  certain  tenor  or  provision,  the  pre-existing 
testamentary  design  of  the  alleged  testator 
is  always  relevant;  and  to  evidence  the  ex- 
istence of  that  design,  his  antecedent  state- 
ments are  admissible,  when  not  too  remote 
to  be  material. 

The  excluded  declarations  of  Mr.  Russell, 
tending  to  show  his  testamentary  design, 
are  those  referred  to  in  the  opinion  of  the 
supreme  court  as  being  made  the  subject  of 
the  seventeenth  and  eighteenth  assignments 
of  error  in  that  court,  and  those  contained 
in  the  proffered  testimony  of  Elisha  Dorc- 
mus.  These  declarations  were  not  rejected 
as  too  remote  in  point  of  time,  but  solely  up- 
on the  ground  that  they  were  hearsay.  Un- 
der the  rule  which  we  have  declared,  they 
were  not  objectionable  upon  that  ground, 
and  should  have  been  admitted,  unless  it 
had  been  made  to  appear  that  they  were  so 
remote  as  to  be  immaterial  upon  the  issue 
whether  the  paper  writing  dated  thirteen 
days  before  the  death  of  Mr.  Russell  was,  in 
fact,  his  last  will  and  testament,  or  whether 
it  was  a*  forgery.  Their  exclusion  was,  we 
think,  harmful  error. 

It  is  proper  that  we  should  say,  before 
closing,  that,  in  the  state  of  our  decisions 
as  they  existed  at  the  time  when  this  case 
was  tried,  the  trial  court  was  not  only  jus- 
tified in  following  the  decision  of  the  su- 
preme court  in  Boylan  v.  Meeker,  but  was 
under  a  legal  obligation  to  do  so;  and  that 
28  L.R.A.(N.S.) 


the  supreme  court  itself  was  also  required 
to  pursue  the  same  course,  unless  it  consid- 
ered that  decision  to  be  manifestly  unsound. 
The  exclusion  of  the  declarations  of  the 
testator  makes  it  necessary  to  reverse  the 
judgment  under  review,  and  to  order  a  new 
trial. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  WILLIAM  A.  BARTLETT  et 
al.,  Appts., 

V. 

FRED  A.  BUSSE  et  al. 

(238  111.  593,  87  N.  E.  840.) 

Intoxicating  liquors  ^  Sunday  law  ^ 
operation  of  statute. 

1.' Illinois  Crim.  Code,  §  259,  providing 
punishment  for  one  who  keeps  open  on  Sun- 
day a  place  where  intoxicating  liquor  is 
sold,  is  in  force  in  Chicago. 

Mandamus  —  enforcement  of  law. 

2.  Mandamus  will  not  lie  to  compel  the 
mayor  of  a  city  to  enforce  the  Sunday  clos- 
ing law  against  a  saloon  keeper. 

(February  19,  1909.) 

Note.  —  Mandamtis  to  compel  puhllc  of' 
fioiala  to  enforce  the  liquor  law. 

The  weight  of  authority  seems  to  hold 
with  the  principal  case,  that  public  officers 
cannot  be  compelled  by  mandamus  to  en- 
force the  liquor  laws,  since  this  would  in- 
volve the  ordering  of  a  course  of  action 
which  is,  to  some  extent,  discretionary,  and 
which  it  would  be  difficult,  if  not  impossible, 
for  the  courts  to  enforce. 

In  Gowan  v.  Smith,  157  Mich.  443,  122  N^ 
W.  286  ( decided  since  People  ex  rel.  Babt- 
LETT  v.  BussE,  it  was  held  that  mandatnus> 
would  not  issue  to  compel  a  police  commis- 
sioner of  a  municipality  to  enforce  the  law 
of  the  state  relating  to  the  closing  of  sa* 
loons  on  Sunday,  by  making  complaint  for 
its  violation,  and  obtaining  the  arrest  of  the 
offender,  as  that  was  a  discretionary  execu- 
tive power,  and  should  not  be  subjected  to 
the  control  of  the  courts,  except  in  cases  of 
gross  and  manifest  abuse.  In  that  case  it 
appeared  that  numerous  complain ta  had 
been  made  because  of  previous  violations  of 
the  law,  and  that  the  cases  were  then  pend- 
ing in  the  courts,  which  was  also  averred  in 
the  petition  for  the  writ.  After  disposing 
of  the  contention  that  the  police  commission- 
er had  the  right  summarily  to  close  a  sa- 
loon found  open  at  times  forbidden  by  law, 
upon  the  ground  that  the  statute  was  un- 
constitutional, the  court  held  that  the  only 
action  which  the  relator  could  demand  from 
the  officer  was  that  he  proceed  to  collect  evi- 
dence against  that  particular  offending  sa 
loon  keeper,  and  if  such  evidence  was  found 
by  him  to  be  sufficiently  conclusive  to  war- 
rant the  making  of  a  complaint,  then  to 
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APPEAL  by  petitioners  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Superior  Court 
for  Cook  County,  dismissing  a  petition  for 
a  writ  of  mandamus  to  compel  the  mayor  of 
Chicago  to  enforce  the  Sunday  closing  law. 
Affinned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Church  &  McMardy  and  Wal- 
ter J.  Miller,  for  appellants: 

The  Sunday  closing  law  of  Illinois  is  in 
^  full  force  in  the  city  of  Chicago. 

People  ex  rel.  Hinch  ▼.  Harrison,  185  111. 
307,  56  N.  E.  1120;  Gardner  v.  People,  20 
lU.  434;  Wragg  v.  Penn  Twp.  94  111.  11,  34 
Am.  Rep.  199;  McPherson  y.  Chehanse,  114 
HI.  46,  55  Am.  Rep.  857,  28  N.  E.  454;  Han- 
kins  V.  People,  106  111.  628;  Hart  v.  People, 


89  m.  407;  Illinois  C.  R.  Co.  v.  Stewart, 
230  111.  204,  82  N.  E.  590;  Egypt  Street,  2 
Grant,  Cas.  455;  Haywood  v.  Savannah,  12 
Ga.  404;  Simpson  v.  Savage,  1  Mo.  359; 
State  V.  Young,  17  Kan.  414;  AngerhofTer  v. 
State,  15  Tex.  App.  613;  Moore  v.  Kelley, 
136  Mich.  139,  98  N.  W.  989;  Chicago  Telepli. 
Co.  V.  Illinois  Mfrs.  Asso.  106  III.  App.  60; 
Harrison  v.  People,  105  111.  466,  63  N.  E. 
191;  Re  Whitney,  24  N.  Y.  S.  R.  968,  3  N. 
Y.  Supp.  838. 

The  mayor  has  no  discretion  as  to  the  du- 
ty to  enforce  the  law. 

McPherson  v.  Chebanse,  supra ;  Brokaw  y. 
Highway  Comrs.  130  111.  482,  6  L.R,A.  161, 
22  N.  E.  596;  People  ex  rel.  Bartlett  v. 
Dunne,  219  111.  346,  76  N.  E.  570;  Binder  y. 
Langhorst,  234  111.  583,  84  N.  E.  400. 


make  such  complaint,  and  to  proceed  in  the 
ordinary  orderly  prosecution  thereof.  The 
court  also  said  that  should  the  writ  issue  in 
that  case,  the  officer,  in  obeying  the  mandate 
of  the  court  in  that  respect,  would  be  boimd 
to  use  the  discretion  with  which  he  was 
clothed;  that  he  was  charged  not  alone  with 
the  execution  of  the  liquor  laws  of  the  state 
within  the  city,  but  likewise  with  the  sup- 
pression of  all  crime  and  the  conservation  of 
the  peace;  and  that  to  enable  him  to  per- 
form the  duties  imposed  upon  him  by  law, 
he  was  supplied  with  certain  limited  means, 
and  that  it  was  entirely  obvious  that  he 
must  exercise  sound  discretion  as  to  how 
thofle  means  should  be  applied  for  the  good 
of  the  community;  that  he  could  not  draw 
the  entire  police  force  at  his  command  from 
their  ordinary  duties,  and  detail  them  to 
collect  evidence  against  lawbreaking  saloon 
keepers,  lest  other  crimes  should  multiply; 
that  a  certain  portion  of  his  force  was  so 
employed  was  apparent  from  the  averments 
of  the  petition,  and  that  the  writ  should 
not  issue  unless  the  court  was  prepared  to 
exercise  a  constant  or  recurring  supervision 
oyer  the  daily  acts  of  the  police  commis- 
sioner, and  a  definite  control  of  the  discre- 
tion with  which  he  was  clothed  by  law;  and 
that  that  could  not  be  done.  An  able  dis- 
senting opinion  was  also  rendered  in  the 
ease. 

And  in  State  ex  rel.  Hawes  v.  Brewer,  39 
Wash.  65,  109  Am.  St.  Rep.  858,  80  Pac. 
1001,  4  A.  &  E.  Ann.  Cas.  197,  mandnmus  to 
compel  the  sheriff  of  a  county  and  the  mar- 
shal of  a  city  to  make  complaints  and  prose- 
cute the  persons  who  violated  the  laws  of 
the  state  against  keeping  saloons  open  for 
trade  on  Sunday  was  denied  on  the  ground 
that  mandamus  will  not  lie  to  compel  a  gen- 
eral course  of  official  conduct,  because  it  is 
impossible  for  the  court  to  oversee  the  per- 
formance of  such  duties.  The  court  also 
pointed  out  that  the  statute  provided  a 
remedy  against  public  officers  who  refuse  or 
neglect  to  inform  against  and  prosecute  such 
offenders,  by  fine  and  removal  from  office, 
^ieh  must  be  resorted  to  by  the  citizen  in 
«Me  of  violation  of  duty  by  the  officer. 

And  in  St^te  ex  rel.  Clark  v.  Murphy,  3 
»  IJU.CN.8.) 


Ohio  C.  C.  332  (reversing  10  Ohio  Dec.  Re- 
print, 256),  it  was  held  that  mandamus 
would  not  lie  to  compel  the  superintendent 
of  police  of  a  city  to  enforce  the  Sunday 
closing  laws,  where  the  failure  to  perform 
siush  duties  was  a  ground  for  his  removal 
from  office.  The  court  said  that  mandamus 
would  not  lie  to  compel  a  general  course  of 
official  conduct,  and  that  the  remedy  pro- 
vided (removal  of  the  officer)  was  not  only 
adequate,  but  was  much  more  appropriate 
than  mandamus  to  compel  him  to  do  his 
duty. 

But  in  (Soodell  v.  Woodbury,  71  N.  H.  378, 
52  Atl.  855,  it  was  held  that  a  remedy  by  re- 
moval of  the  officer  would  not  prevent  man- 
damus to  compel  a  chief  of  police  to  prose- 
cute violations  of  the  liquor  law.  The  court 
said:  "This  remedy  is  clearly  not  an  ade- 
quate one.  At  most  it  cannot  enforce  the 
duty  in  question,  and  leaves  the  required  act 
still  unperformed.  It  is  a  fundamental  rule 
that  a  remedy  which  does  not  compel  spe- 
cific performance  is  inadequate  and  con- 
stitutes no  bar  to  a  writ  of  mandamus.  To 
supersede  it  a  party  must  not  only  have  a 
specific,  adequate,  legal  remedy,  but  one  com- 
petent to  afford  relief  upon  the  very  sub- 
ject-matter of  his  application,  and  which  is 
equally  speedy,  convenient,  complete,  and 
beneficial.'*  In  that  case  the  petition  re- 
quested the  enforcement  of  the  general  pub- 
lic statutes  relating  to  the  sale  of  intoxicat- 
ing liquors,  and  especially  the  section  which 
provided  for  fine  and  imprisonment  of  the 
certain  named  offenders.  The  contention 
was  made  that  courts  would  not  issue  a  writ 
where  it  involved  a  long  series  of  continuous 
acts,  and  virtually  amounted  to  a  supervi- 
sion by  the  court  of  the  enforcement  of  the 
law  by  mimicipal  officers.  The  court  said: 
"Conceding  that  mandamus  may  uot  be  an 
appropriate  remedy  to  compel  a  long  series 
of  continuous  acts,  there  is  no  reason  to 
apprehend  that  such  acts  will  be  necessary 
in  the  present  case,  but  quite  the  contrary. 
Neither  the  petition  nor  the  order  of  the 
court  necessarily  requires  continuous  action 
by  the  defendant.  He  is  merely  required, 
and  in  accordance  with  his  legal  duty,  to  en- 
force the  provisions  of  §  16  against  the  spec- 
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The  court  has  power  by  mandamus  to 
compel  tlie  pertormaiice  by  a  municipal  exec- 
utive of  a  public  duty  wilfully  refused  or 
evaded. 

Huey  V.  Waldrop,  141  Ala.  318,  37  So. 
380;  Young  v.  Carey,  18<  HI.  613,  66  N.  E. 
960;  People  ex  rel.  O'RoiHy  v.  New  York, 
69  How.  Pr.  277;  State  ex  rel.  Buchanan  v. 
Kellogg,  95  Wis.  672,  70  N.  W.  300;  State 
ex  rel.  McKay  v.  Curtis,  130  Wis.  357,  110 
N.  W.  189;  Glencoe  v.  People,  78  111.  382; 
State  ex  rel.  School  Dist.  v.  Cummings,  17 
Neb.  311,  22  N.  W.  646;  Moorea  v.  State, 
71  Neb.  622,  116  Am.  St.  Rep.  605,  99  N.  W. 
249;  State  ex  rel.  Barricelli  v.  Noonan,  69 
Mo.  App.  624;  Atty.  Gen.  v.  Boston,  123 
Mass.  460;  State  v.  Williams,  45  Or.  314, 
67L.R.A.  166,77  Pac.  986;  Goodell  v.  Wood- 
bury, 71  N.  H.  378,  52  Atl.  865;  State  ex 
rel.  Roundtree  v.  Gibson  County,  80  Ind. 
478,  41  Am.  Rep.  821;  People  ex  rel.  Case 
V.  Collins,  19  Wend.  66;  Brunswick  v.  Bath, 
90  Me.  479,  38  Atl.  532;  Re  Whitney,  su- 
pra; Ottawa  V.  People,  48  111.  233;  People 
ex  rel.  Burke  v.  Bloomington,  63  111.'  207 ; 
People  ex  rel.  Faulkner  v.  Harris,  203  111. 
272,  96  Am.  St.  Rep.  304,  67  N.  E.  785;  Lo- 
raine  v.  Pittsburg,  J.  E.  &  E.  R.  Co. 
205  Pa.  132,  61  L.R.A.  602,  64  Atl.  680; 
Chicago  ^  N.  W.  R.  Co.  v.  People,  66  111. 
366,  8  Am.  Rep.  690;  Illinois  C.  R.  Co.  v. 
People,  143  111.  434,  19  L.R.A.  119,  33  N.  E. 
173;  People  ex  rel.  Cantrell  v.  St.  Louis,  A. 
&  T.  H.  R.  Co.  176  111.  612,  35  L.R.A.  656, 
62  N.  E.  292;  Illinois  State  Dental  Examin- 
ers V.  People.  123  111.  227,  13  N.  E.  201; 
Brokaw  v.  Highway  Comrs.  130  111.  482,  6 


L..R.A.  161,  22  N.  E.  696;  Stnte  ex  rel.  Kel- 
leher  v.  St.  Louis  Public  Schools,  134  Mo. 
296,  66  Am.  St.  Reo.  603,  36  S.  W.  617; 
Wood  V.  Strother,  70  Cal.  646,  9  Am.  St 
Rep.  240,  18  Pac.  766. 

Messrs.  Levy  Mayer  and  Edward  J. 
Brnndage,  with  Messrs.  Mayer,  Meyer, 
&  Austrian,  for  appellees: 

Mandamus  will  not  lie  to  compel  a  pub* 
lie  official  to  enforce  a  criminal  law,  either 
generally  or  in  a  specific  case. 

People  ex  rel.  Bartlett  v.  Dunne,  219  111. 
346,  76  N.  E.  670;  People  ex  rel.  McCarroll  * 
V.  Mohr,  1  111.  C.  C.  100;  People  ex  rel. 
Clapp  V.  Listman,  40  Misc.  372,  82  N.  Y. 
Supp.  263,  affirmed  in  84  App.  Div.  633,  82 
N.  Y.  Supp.  784;  State  ex  rel.  Clark  v. 
Murphy,  3  Ohio  C.  C.  332;  State  ex  rel. 
Wear  v.  Francis,  96  Mo.  44,  8  S.  W.  1;  State 
ex  rel.  Hawes  v.  Brewer,  39  Wash.  65,  109 
Am.  St.  Rep.  868,  80  Pac.  1001,  4  A.  &  E. 
Ann.  Cas.  197;  Alger  v.  Seaver,  138  Mass. 
331;  Mitchell  v.  Boardman,  79  Me.  469,  10 
Atl.  462;  Boyne  v.  Ryan,  100  Cal.  205,  34 
Pac.  707;  People  ex  rel.  Fitzgerald  v.  Whip- 
ple, 41  Mich.  648,  49  N.  W.  922;  Merrill, 
Mandamus,  §  69;  High,  Extr.  Legal  Rem. 
pp.  315,  316;  People  ex  rel.  Cady  v.  Ihnken, 
129  Mich.  466,  89  N.  W.  72;  People  ex  rel. 
Hammond  v.  Leonard,  74  N.  Y.  443;  13 
Enc.  PI.  &  Pr.  p.  497. 

There  is  no  duty  imposed  upon  the  mayor 
of  Chicago  to  enforce  the  Sunday  laws  of 
Illinois. 

People  V.  Mathiessen,  28  Chicago  Leg. 
News,  345. 


ified  parties,  but  in  no  particular  way;  in 
other  words,  'to  put  himself  in  motion,'  to 
substitute  action  for  nonaction,  prohibition 
for  permission,  and  to  do  a  specific  thing 
which  experience  has  shown  to  be  so  effica- 
cious a^inst  violators  of  that  section  that 
repeated  prosecutions  of  them  are  rarely 
found  to  be  necessary." 

And  in  State  ex  rel.  Lay  v.  Hoboken,  75 
N.  J.  L.  315,  67  Atl.  1024,  it  was  held  that 
mandamus  requiring  a  municipal  board  to 
order,  upon  resolution  or  otherwise,  the  ex- 
posure on  Sunday  of  the  interior  of  bars  or 
business  rooms  in  a  city  in  which  intoxicat- 
ing liquors  are  sold,  as  required  by  state 
law,  may  issue  upon  application  of  a*  private 
relator  who  is  a  resident  and  taxpayer  of 
the  municipal  district.  The  court  said  that 
the  duty  thus  pointed  out  by  statute  to  li- 
censing bodies  is  a  ministerial  one  clearly 
mandatory,  and  that  mandamus  is  the  prop- 
er remedy  to  enforce  performance  by  public 
boards  of  such  duties.  It  was  also  held  that 
mandamus  would  not  be  denied  on  the 
ground  that  there  was  a  remedy  by  indict- 
ment. The  court  said  that  indictment  would 
not  furnish  a  complete  remedy,  for  while  it 
might  be  the  means  of  punishing  the  delin- 
quent members,  it  would  leave  the  public 
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duty  still  unperformed,  and  that  to  justify 
the  refusal  of  the  writ  on  that  ground,  the 
other  remedy  must  be  specific  and  adequate. 

And  in  State  ex  rel.  School  Dist.  v.  Cum- 
mings, 17  Neb.  311,  22  N.  W.  645,  it  was 
held  that  the  writ  of  mandamus  would  issue 
to  compel  the  city  marshal  to  perform  du- 
ties required  of  him  by  a  law  which  made 
it  his  duty  to  notify  unlicensed  liquor  deal- 
ers to  cease  the  traffic,  and  to  make  com- 
plaint against  all  those  selling  without  a 
license. 

In  State  ex  rel.  Wear  v.  Francis,  96  Mo. 
44,  8  S.  W.  1,  it  was  held  that  while  man- 
damus would  issue  to  compel  the  board  of 
police  commissioners  to  vacate  an  order  di- 
recting the  chief  of  police  not  to  interfere 
with  the  sale  of  wine  or  beer  on  Sunday, 
which  was  prohibited  by  the  state  law,  it 
would  not  issue  to  compel  the  board  to  ar- 
rest and  prosecute  certain  named  persons  for 
past  violations  of  the  law  against  selling 
fermented  liquors  on  Sunday. 

Cases  involving  the  question  of  the  right 
to  issue  mandamus  to  compel  a  revocation 
of  the  license  to  sell  intoxicating  liquora 
because  of  violations  of  the  law  have 
excluded  from  this  note. 
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.  A  writ  of  mandamus  will  not  lie  to  com- 
pel the  performance  of  discretionary  duties. 

Kcnneally  v.  Chicago,  220  111.  485,  77  N. 
E.  165;  Harrison  v.  People,  222  IlL  160, 
78  N.  E.  62. 

The  Sunday  closing  law  is  not  in  force 
in  the  city  of  Chicago. 

State  V.  Binder,  38  Mo.  450;  State  v. 
Garke,  54  Mo.  17,  14  Am.  Rep.  471;  Dill. 
Mun.  Corp.  4th  ed.  §  88;  Bennett  v.  People, 
30  IIL  389;  Seibold  v.  People,  86  111.  33; 
Kimball  t.  People,  20  111.  348;  State  v.  Dc 
Bar,  58  Mo.  395 ;  St.  Johnsbury  v.  Thompson, 
59  Vt  300,  59  Am.  Rep.  731,  9  Atl.  571; 
Spake  T.  People,  89  111.  617. 

Carter,  J.,  delivered  the  opinion  of  the 
court. 

Ihis  was  a  petition  for  a  writ  of  manda- 
mus, filed  on  December  21,  1906,  in  the  su- 
perior court  of  Cook  county,  at  the  rela- 
tion of  William  A.  Bartlett,  A.  Lincoln 
Shute,  and  Robert  J.  Bennett,  against  Ed- 
vard  F.  Dunne,  then  mayor  of  Chicago,  and 
Michael  Kenna,  proprietor  of  two  licensed 
dramshops  in  the  city  of  Chicago.  Kenna 
demurred  to  the  petition  and  Dunne  an- 
swered. The  petitioner  demurred  to  the  an- 
swer. The  court  by  the  same  order  sus- 
tained the  demurrer  to  the  petition,  and 
oTemiled  the  demurrer  to  the  answer.  Peti- 
tioner stood  by  its  petition  and  by  its  de- 
murrer to  the  answer.  Thereupon  final 
judgment  was  entered  against  it.  That 
judgment  has  been  affirmed  by  the  appel- 
late court  for  the  first  district,  and  a  fur- 
ther appeal  is  prosecuted  to  this  court. 
While  the  case  was  pending  in  the  appellate 
court,  the  term  of  Dunne  as  mayor  expired, 
and  his  successor,  Fred  A.  Busse,  was  sub- 
stituted as  an  appellee. 

The  petition,  so  far  as  material,  avers 
that  Kenna  is  the  owner  of  two  licensed 
dramshops  In  Chicago;  that  he  is  operating 
them  by  virtue  of  licenses  issued  for  a  pe- 
riod b^'nning  November  1,  1906,  and  end- 
ing April  30,  1907 ;  that  in  the  conduct  of 
said  saloons  Kenna  has  openly,  habitually, 
and  continually  violated  §  259  of  the  Crim- 
inal Code  (Hurd's  Rev.  Stat.  1908,  chap. 
38),  which  provides,  "Whoever  keeps  open 
any  tippling  house  or  place  where  liquor  is 
sold  or  given  away  upon  the  first  day  of  the 
week,  commonly  called  Sunday,  shall  be 
fined  not  exceeding  $200;"  that  the  mayor 
had  knowledge  of  these  habitual  violations 
ot  the  section  in  question  by  Kenna  as  they 
OKvareij  and  that  he  has  made  no  attempt 
in  any  way  to  enforce  or  compel  the  observ- 
ance of  this  statute,  and  that  he  will  here- 
after continue  to  permit  Kenna  to  disregard 
that  statute,  and  will  permit  Kenna  habit- 
^ly  to  keep  his  dramshops  open  on  Sun- 
^ys,  and  will  fail  and  refuse  to  take  any 
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steps  or  measures  to  compel  Kenna  to  ob- 
serve that  statute;   that  the  ordinances  of 
the  city  of  Chicago  provide  that,  if  the  may- 
or shall  be  satisfied  at  any  time  that  liquor 
is  sold,  served,  or  given  away  in  a  dramshop 
contrary  to  the  laws  of  the  state  or  the  or- 
dinances of  the  city,  he  may  revoke  the  li- 
cense of  the  keeper.    The  prayer  of  the  pe- 
tition is  that  the  mayor  be  commanded  to 
use  without  delay,  so  far  as  may  be  neces- 
sary, every  means,  power,  and  authority  con- 
ferred upon  him  by  the  laws  of  the  state  or 
the  ordinances  of  the  city  to  enforce  against 
Kenna  the  statute  above  quoted,  by  closing, 
or  compelling  Kenna  to  close,  his  saloons, 
and  keep  the  same  closed  on  each  and  every 
Sunday  after  the  writ  of  mandamus  issues; 
and,  in  case  of  Kenna*s  refusal  to  obey  the 
law,  to  secure  his  prosecution  therefor,  and 
to  punish  such  violation  of  the  law  by  a 
revocation  of  Kenna's  licenses.    The  answer 
filed  by  former  Mayor  Dunne,  as  set  out  in 
appellees'  brief,  avers  that  said  §  259  of  the 
state  law  is  not  in  force  in  the  city  of  Chi- 
cago.   If  this  averment  were  true,  it  would 
of  necessity  dispose  of  this  case.    But  it  is 
not  true.    That  section  is  the  law  in  Chi- 
cago, precisely  as  it  is  the  law  in  all  oth- 
er parts  of  the  state.    The  mayor  of  a  city 
is  charged  with  the  execution  of  all  laws 
and   ordinances   in   force   therein.     Hurd's 
Rev.  Stat.  1908,  chap.  24,  p.  311,  §  23.    It  is 
to  be  observed  that  the  petition  does  not 
seek  to  nave  the  mayor  commanded  to  do 
any  specific  act  or  any  series  of  specific  acts, 
that  the  relators  have  no  property  rights 
that  will  be  affected  by  the  event  of  the 
suit,  and  have  no  interest  in  the  enforce- 
ment against  Kenna  of  the  statute  in  ques- 
tion except  the  interest  which  they  possess 
in  common  with  other  members  of  the  pub- 
lic. 

The  case  of  People  ex  rel.  Bartlett  v. 
Dunne,  219  111.  346,  76  N.  E.  570,  was  a  mo- 
tion made  in  this  court  for  leave  to  file 
here  an  original  petition  for  mandamus  at 
the  relation  of  the  same  persons  who  are  the 
relators  in  the  present  proceeding.  In  that 
case  the  purpose  was  to  have  the  mayor  of 
the  city  of  Chicago  commanded  by  thts 
court  to  enforce  the  statute  in  question 
against  all  persons  in  the  city  of  Chicago 
engaged  in  the  business  of  selling  liquor,  it 
being  there  alleged  that  all  the  dramshops 
in  the  city,  about  7,000  in  number,  were  and 
would  be  habitually  kept  open  on  the  Sab- 
bath Day,  in  violation  of  law,  and  that  the 
roavor  refused  to  enforce  the  law.  The 
prayer  of  the  petition  which  accompanied 
the  motion  in  that  case  was  not  different 
from  the  prayer  of  the  petition  in  the  case 
at  bar,  except  that  in  the  earlier  case  it  was 
sought  to  have  the  mayor  commanded  to 
enforce  the  statute  in  question  against  all 
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the  dramshop  keepers  in  the  city  of  Chi- 
cago, while  in  the  case  now  before  us  it  is 
sought  to  have  him  enforce  this  law  against 
Kenna  alone,  who  is  the  keeper  of  two  dram- 
shops. 

In  People  ex  rel.  Bartlett  y.  Dunne,  su- 
pra, leave  to  file  the  petition  was  denied  for 
three  reasons:  First,  because  mandamus 
will  not  be  awarded  except  where  the  duty 
is  specific  in  its  nature,  and  of  such  char- 
acter -that  the  court  can  prescribe  a  definite 
act  or  series  of  acts  which  will  constitute  a 
performance  of  that  duty,  so  that  the  re- 
spondent may  know  precisely  what  he  is  to 
do,  and  the  court  may  know  whether  the 
precise  act  or  acts  have  been  performed, — 
the  duty  which  it  was  there  sought  to  have 
the  mayor  perform  not  being  of  that  char- 
acter; second,  because  the  petitioner  improp- 
erly sought  to  have  the  court  control  and 
regulate  a  general  cours^  of  official  conduct, 
and  enforce  the  performance  of  official  du- 
ties generally,  with  reference  to  violations 
of  the  law  which  it  was  alleged  would  oc- 
cur in  the  future;  third,  because  to  grant 
the  prayer  of  the  petition  would  be  for  the 
court  to  wrongfully  assume  the  management 
of  the  municipal  affairs  of  the  city,  and  to 
assume  governmental  functions  which  are 
lodged  in  the  executive  department.  Ine 
opinion  in  that  case  was  annoimced  orally 
from  the  bench,  and  while  no  authorities 
were  then  specifically  referred  to,  the  prop- 
ositions of  law  there  announced  are  funda- 
mental and  abundantly  supported  by  prec- 
edent. Merrill,  Mandamus,  §§  31,  69;  Peo- 
ple ex  rel.  Billings  v.  Bissell,  19  111.  229, 
68  Am.  Dec.  591';  The  Secretary  v.  McGar- 
rahan  (Cox  v.  United  States)  9  Wall.  298, 
19  L.  ed.  579;  People  ex  rel.  Hammond  v. 
Leonard,  74  N.  Y.  443;  State  ex  rel.  Wear 
v.  Francis,  95  Mo.  44,  8  S.  W.  1;  State  ex 
rel.  Hawes  v.  Brewer,  39  Wash.  65,  109  Am. 
St.  Rep.  858,  80  Pac.  1001,  4  A.  &  E.  Ann. 
Cas.  197;  Alger  v.  Seaver,  138  Mass.  331; 
Boyne  v.  Ryan,  100  Cal.  265,  34  Pac.  707; 
Mitchell  v.  Boardman,  79  Me.  409,  10  Atl. 
452;  People  ex  rel.  Fitzgerald  v.  Whipple, 
41  Mich.  648,  49  N.  W.  922;  People  ex  rel. 
Cady  v.  Ihnken,  129  Mich.  466,  89  N.  W.  72 ; 
Sweet  v.  Smith,  153  Mich.  674,  117  N.  W. 
69;  Ex  parte  Young,  209  U.  S.  123,  52  L. 
ed.  714,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct. 
Rep.  441.  Appellants  contend,  however,  that 
People  ex  rel.  Bartlett  v.  Dunne,  supra,  dif- 
fers essentially  from  this  case  in  two  par- 
ticulars: First,  it  is  said  that  the  petition 
in  that  case,  being  addressed  to  this  court, 
brought  the  petitioner  within  the  rule  that 
this  court  would  exercise  its  discretion  in 
every  instance  where  a  motion  for  leave  to 
file  a  petition  for  mandamus  was  made  in 
this  court,  as  to  whether  it  would  entertain 
the  petition,  and  that  in  doing  so  it  would 
28  L.R.A.(N.S.) 


not  consider  itself  bound  by  any  strict  rule. 
While  counsel  do  not  state  accurately  the 
rule  in  reference  to  tne  circumstances  under 
which  we  will  entertain  an  original  peti- 
tion for  mandamus,  yet  it  clearly  appears 
that  the  distinction  claimed  does  not  exist, 
for  the  reason  that  our  decision  in  the  ear- 
lier case  was  not  placed  on  the  ground  that 
the  petitioner  had  stated  a  cause  of  which 
we  would,  in  the  exercise  of  our  discretion, 
refuse  to  take  jurisdiction  as  an  original 
proceeding.  The  second  particular  in  which 
it  is  said  the  cases  differ  is  found  in  the 
fact  that  by  the  petition  which  accompanied 
the  motion  in  People  ex  rel.  Bartlett  v. 
Dunne,  supra,  it  was  sought  to  have  the 
mayor  commanded  to  enforce  the  statute  in 
question  as  to  all  dramshops  within  the 
city  of  Chicago,  while  in  the  present  case 
the  duty  which  the  mayor  is  to  perform  is 
to  enforce  the  statute  against  Kenna  and 
his  two  saloons.  This  is  not  a  material 
difference.  No  authority  is  cited  which  rec- 
ognizes such  a  distinction.  Every  objection 
to  commanding  the  mayor  to  enforce  this 
law  with  reference  to  7,000  saloons,  sug- 
gested in  People  ex  rel.  Bartlett  v.  Dunne, 
supra,  applies  in  lesser  degree  to  command- 
ing him  to  enforce  it  with  reference  to  one 
owner  and  two  saloons.  If  counsel  for  ap- 
pellants be  correct,  by  the  institution  of 
7,000  suits  instead  of  one,  the  courts  could 
be  required  to  exercise  precisely  the  super- 
vision over  the  mayor  that  we  held  in  the 
Dunne  Case  they  could  not  be  required  to 
exercise.  Counsel  for  appellants  confuse  the 
functions  of  the  executive  and  judicial  de- 
partments of  government.  If  their  conten- 
tion were  to  prevail,  the  mandate  of  the 
court  would  be  substituted  for  the  statute 
which  denounces  misfeabance  and  malfeas- 
ance in  ofi&ce. 

It  is  impossible  within  an  opinion  of  any 
reasonable  length  to  discuss  the  numerous 
cases  cited  and  quoted  from  by  counsel  for 
appellants  in  the  168  pages  of  brief  and  ar- 
gument presented.  It  seems  proper,  how- 
ever, to  refer  briefly  to  the  cases  of  Brokaw 
V.  Highway  Comrs.  130  111.  482,  6  L,R.A. 
161,  22  N.  E.  696,  and  People  ex  rel.  Faulk- 
ner V.  Harris,  203  111.  272,  96  Am.  St.  Rep. 
304,  67  N.  E.  785,  upon  which  they  place 
great  reliance.  In  the  first  of  these  cases 
the  commissioners  w^ere  required  by  manda- 
mus to  remove  an  obstruction  in  a  public 
highway,  in  accordance  with  a  statute  which 
made  it  their  duty  so  to  do.  In  the  second, 
the  mayor  and  aldermen  of  the  city  of 
Champaign  were  required  by  mandamus  to 
remove  an  obstruction  in  or  an  encroach- 
ment upon  a  street.  In  the  Brokaw  Case 
it  was  held  that  the  commissioners  were, 
aa  to  the  removal,  without  discretion,  and 
tliat  it  was  their  duty  under  the  law  to  re> 
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more  the  obstruction.  The  obstruction  then 
existed  in  the  highway.  The  mandate  of  the 
court  was  in  reference  to  an  existing  condi- 
tion. A  specific  act  was  directed.  It  was 
not  necessary  to  supervise  generally  the  of- 
ficial conduct  of  the  officers  in  reference  to 
violations  of  the  law  which  it  was  alleged 
would  take  place  in  the  future.  It  is  not 
here  sought  to  have  the  mayor  commanded 
to  do  a  specific  thing  in  reference  to  a  vio- 
lation of  the  law  which  has  already  taken 
place,  but  the  purpose  is  to  have  him  com- 
manded to  enforce  the  statute  above  set  out, 
which  he  might  do  in  any  one  or  all  of  sev- 
eral ways,  against  Kenna  in  reference  to  his 
two  dramshops  so  far  as  future  violations  of 
that  statute  are  concerned.  The  case  is  thus 
readily  distinguished  from  the  case  at  bar. 
The  Champaign  Case  is  not  different  from 
the  Brokaw  Case,  so  far  as  the  matters  here 
material  are  concerned. 

Upon  the  motion  of  appellees,  the  superior 
court  struck  out  certain  averments  con- 
tained in  the  petition  as  originally  filed. 
Exceptions  to  this  action  of  the  court  do  not 
seem  to  have  been  properly  preserved,  but, 
regardless  of  that  question,  the  averments 
stricken  were,  under  our  view  of  the  law, 
as  above  expressed,  immaterial. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Petition  for  rehearing  denied  April  7, 
1909. 


KANSAS  supreme:  COURT. 

STATE  OF  KANSAS  EX  REL.  JOSEPH 
TAGGART,    County   Attorney,    et   al., 

V. 

F.  li.  HOLCOMB,  County  Clerk. 


aDAHY    PACKING    COMPANY,    Inter- 
vener. 

(81  Kan.  879,  106  Pac.  1030.) 

Mandamus   ^   assessment  of  taxes   — 
correction. 

1.  Mandamus  is  an  appropriate  remedy 
to  compel  a  county  clerk  to  enter  upon  the 
tax  rolls  taxable  property  omitted  from  the 
■ssessor'B  returns,  where  such  officer  ad- 
mits the  existence  and  value  of  the  prop- 
erty, but  declines  to  correct  the  assessment 
lad  enter  it  upon  the  tax  rolls  because  of  a 
contention  that  the  property  is  not  taxable, 
tad  because  he  is  in  doubt  as  to  his  power 
n  the  premises. 

Ttoitton  —  omitted  property  —  adding 
after  settlement. 

2.  Taxable  property  not  listed  for  taxa- 
tion nor  returned  by  the  assessor  may  be 
•dded  to  the  tax  rolls  by  the  county  clerk 
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after  the  settlement  with  the  county  treas- 
urer in  October  of  the  year  the  assessment 
should  have  been  made,  and  after  the  tax 
rolls  have  been  turned  over  to  the  county 
treasurer'. 

Same  —  finished  product  of  manufac- 
turer —  taxability. 

3.  The  finished  product  of  a  manufac- 
turer is  subject  to  taxation,  and  it  is  his 
duty  to  list  such  property,  and,  where  it 
has  not  been  listed  by  the  owner  nor  re- 
. turned  by  the  assessor,  it  is  the  duty  of 
the  county  clerk  or  the  board  of  county 
commissioners  to  take  steps  to  correct  tho 
assessor's  return,  and  of  the  county  clerk 
to  enter  such  omitted  property  on  the  tax 
rolls. 

(February  12,  1010.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  the  Wyandotte  County  clerk 
to  enter  certain  property  for  taxation. 
Granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kepling^er  &  Trickett,  for 
plaintiff : 

The  duty  which  constitutes  a  basis  for 
mandamus  may  arise  by  reasonable  impli- 
cation from  a  statute,  rather  than  by  its  ex- 
pressed terms. 

Moses,  Mandamus,  177;  State  v.  Ousa- 
tonic  Water  Co.  61  Conn.  137;  Merrill, 
Mandamus,  §§  13,  69,  167,  160. 

Omitted  property  may  be  added  to  the  tax 
rolls  after  settlement  with  the  county  treas- 
urer. 

Lappin  v.  Nemaha  County,  6  Kan.  403. 

Where  proceedings  are  commenced,  and 
are  pending,  and  the  delay  is  caused  by  the 
fault  of  the  parties  seeking  to  escape  taxa- 
tion, a  tax  subsequently  imposed  would  be 

Note.  —  Is  property  for  which  no  meth' 
od  of  t€ixation  is  prescribed  subject  to 
taxation  under  a  statute  declaring 
that  all  property  not  exempt  shall  he 
taxed  "in  the  manner  provided  hy 
this  act.** 

The  argument  of  the  property  owner  in 
the  foregoing  case  apparently  was  that  not- 
withstanding the  general  statute  provided 
that  all  property  not  expressly  exempt 
should  be  subject  to  taxation,  and  the  fin- 
ished product  was  undeniable  property,  and 
not  expressly  exempted,  still  it  was  not  sub- 
ject to  taxation,  inasmuch  as  the  statute 
did  not  expressly  provide  the  manner  in 
which  it  should  be  taxed.  It  would  seem 
that  the  decision  is  undeniably  correct. 
It  is  a  general  rule  that  exemptions  are 
never  presumed,  and  the  fact  that  a  method 
of  taxing  the  finished  product  had  not  been 
provided  would  appear  insufficient  to  over- 
come the  express  provision  that  all  prop- 
erty should  be  taxed,  aided  as  that  express 
provision  is  bv  the  general  presumption 
against  exemptions  not  expressly  made. 

A  very  similar  question  arose  in  State  ex 
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of  the  same  force  and  effect,  and  .to  all  in- 
tents and  purposes,  as  though  made  on  the 
date  originally  set  for  the  hearing  and  de- 
ciding of  the  matter. 

Challiss  y.  Rigg,  49  Kan.  119,  30  Pac. 
190;  27  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
716. 

Mr.  Joseph  Taggart,  also  for  plaintiff: 

The  state  can  by  mandamus  compel  a 
county  clerk  to  place  omitted  property  on 
the  tax  rolls. 

State  ex  rel.  Foster  y.  Faulkner,  20  Kan. 
547;  Craft  y.  Jackson  County,  5  Kan.  518; 
Bobbett  y.  State,  10  Kan.  9;  Bartlett  y. 
State,  13  Kan.  99;  State  ex  rel.  Reed  y. 
Marion  County,  21  Kan.  434;  Harvey  Coun- 
ty y.  Munger,  24  Kan.  209;  State  ex  rel. 
Lewis  y.  Eggleston,  34  Kan.  723,  10  Pac. 
3. 

Messrs.  O.  W.  Sears,  O.  Q.  Claflin,  and 
J.  C  McFadden«  with  Messrs.  Blair, 
Scandrett,  &  Scandrett  and  Thomas 
Creigh  for  defendants. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  proceeding  was  brought  by  the 
state  of  Kansas,  on  the  relation  of  Joseph 
Taggart  as  county  attorney,  and  also  the 
board  of  county  commissioners  of  Wyan 
dotte  county,  against  F.  M.  Holcomb,  county 
clerk  of  Wyandotte  county,  to  compel  that 
oliicer  to  add  to  the  personal  statement  of 
the  Cudahy  Packing  Company  property, 
termed  the  "finished  product,"  of  the  value 
of  $498,178.41,  which  had  not  been  listed  by 
it  or  returned  by  the  assessor,  and  to  enter 
the  same  on  the  tax  rolls  of  the  county. 
Proceedings  were  instituted  in  August,  1909, 
to  correct  the  property  statement  of  the 
company  and  to  add  this  property  to  the 
tax  rolls,  and  in  October,  1909,  the  company 
made  and  filed  with  the  board  of  county 
commissioners  a  written  statement  showing 
the  amount  on  hand  in  March,  1908,  and 
in  each  succeeding  month  of  the  tax  year, 
and  that  the  average  value  of  the  finished 
product  of  their  packing  business  was  $498,- 
178.41.  In  November,  1909,  the  board  made 
an  order  requiring  the  county  elerk  to  cor- 


rect the  returns  of  the  assessment  and  add 
this  amount  to  the  tax  rolls;  but  the  coun- 
ty clerk,  while  admitting  that  he  had  infor- 
mation that  the  property  had  been  omitted 
from  the  assessor's  returns  and  was  of  the- 
value  stated,'  answered  that  the  company 
contended  that  the  omitted  property  was  not 
taxable,  and,  further,  that  the  county  clerk 
had  no  power  to  add  omitted  property  aft- 
er November  1,  1909,  and,  being  doubtful 
of  his  own  power,  he  declined  to  make  the 
correction  until  ordered  to  do  so  by  a  court 
of  competent  jurisdiction.  After  this  pro- 
ceeding had  been  commenced,  the  Cudahy 
Packing  Company  intervened,  and,  among 
other  things,  alleged  that  it  was  engaged  ex- 
clusively in  the  manufacturing  business,  and 
that  its  finished  product  was  in  no  evsnt 
subject  to  taxation,  that  its  taxable  prop- 
erty had  been  listed  and  returned  by  the  as- 
sessor, and  that  a  check  for  the  amount  of 
taxes  due  on  its  assessment  had  been  deliv- 
ered to  the  county  treasurer  and  accepted  by 
him,  a^d  that  neither  the  board  of  county 
commissioners  nor  the  county  clerk  had  au- 
thority to  add  omitted  property  at  tlie  time 
when  the  order  mentioned  had  been  made. 

Three  propositions  arising  on  the  answer 
of  the  company  have  been  argued  and  sub- 
mitted for  decision:  First.  Can  mandamus 
be  employed  to  compel  the  county  clerk  to 
place  omitted  personal  property  on  the  tax 
rolls?  Second.  Is  there  any  power  in  the 
county  clerk  or  the  board  to  correct  returns 
or  to  add  omitted  property  after  the  Octo- 
ber settlement  with  the  county  treasurer  has 
been  made  and  after  the  tax  rolls  have  been 
delivered  to  the  county  treasurer?  Third.  Is 
the  finished  prpduct  of  a  manufacturer  tax- 
able? 

On  the  first  proposition  there  can  be  little 
chance  for  controversy.  Mandamus  is  an 
appropriate  remedy  to  compel  an  oflicer  to 
perform  a  duty  which  the  law  enjoins  upon 
him.  The  statute  requires  the  county  clerk 
to  enter  upon  the  tax  rolls  personal  prop- 
erty subject  to  taxation,  which  has  not  been 
listed  by  the  owner  or  returned  by  the  as- 
sessor. Gen.  Stat.  1901,  §  7599.  In  an  in- 
quest, of  which  the  company  had  notice,  it 


rel.  Milwaukee  Street  R.  Co.  y.  Anderson, 
90  Wis.  550,  63  N.  W.  746,  where  the  relat- 
or contended  that  although  the  general 
statutes  provided  that  all  property  not  ex- 
pressly exempt  was  taxable,  and  a  special 
statute  provided  that  the  exemption  pro- 
vided for  railroads  should  not  apply  to  rail- 
roads operated  by  cable  or  electrical  power, 
nevertheless  street  railway  franchises,  which 
were  not  expressly  exempted,  were  not  tax- 
able, as  the  statute  made  no  provision  for 
their  valuation  as  it  had  made  for  the 
other  property  of  the  company.  It  was 
held,  however,  that  an  exemption  could  not 
be  presumed  from  a  mere  failure  to  indi- 
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cate  detailed  directions  for  valuing  and 
taxing  property.  The  contention  eeonis  ad- 
mirably answered  by  the  court  when  it 
says.  ''The  cardinal  requirement  is  that  as 
property  they  [franchises]  shall  be  taxed. 
All  else  is  matter  of  method  and  detail." 

And  in  Commercial  Electric  Light  &  P. 
Co.  v.  Judson,  21  Wash.  49,  57  L.R.A.  78, 
50  Pac.  829,  where  practically  the  same 
question  arose,  the  court,  after  quoting  at 
length  from  the  Anderson  Case,  said  that 
the  objection  to  the  assessment  in  the  case 
at  bar,  because  the  method  had  not  been 
prescribed  by  the  legislature,  was  sufficient- 
ly answered  by  the  Anderson  Case. 
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iias  been  ascertained  that  personal  proper- 
ty belonging  to  the  company  was  not  listed 
•by  it  or  returned  by  the  assessor,  and  that 
it  is  of  a  certain  value.  This  is  confessed 
by  the  county  clerk,  who  declines  to  cor- 
rect the  assessment  and  make  the  entry  as 
the  statute  requires,  because  of  a  claim  of 
the  owner  that  the  property  is  exempt  from 
taxation,  and  a  desire  on  his  part  to  have 
a  judicial  decision  of  the  question  before 
he  takes  action.  In  effect  he  says,  the  prop- 
•erty  is  owned  by  the  company.  It  was  not 
listed  or  returned.  It  is  of  a  certain  val- 
ue, but  a  question  of  law  has  arisen  wheth- 
'er  such  property  is  taxable,  and  hence  "I  re- 
fuse to  make  the  entry."  Assuming  that 
the  property  is  taxable,  the  duty  of  the 
'County  clerk  is  clear.  He  has  no  alternative 
but  to  make  tne  entry,  and  no  right  to  post- 
pone action  until  a  court  has  determined  it 
to  be  his  duty.  As  to  the  propriety  of  the 
«tate  employing  mandamus  to  require  official 
action  there  is  no  room  for  contention.  The 
action  is  brought  in  the  name  of  the  state 
by  the  county  attorney,  who  for  this  pur- 
pose represents  the  people  of  the  state. 

On  the  second  proposition,  it  is  contended 
that  the  time  has  passed  in  which  the  as- 
sessment may  be  corrected,  or  omitted  prop- 
erty entered  upon  the  tax  rolls.  The  stat- 
ute provides  that  the  board  and  the  county 
-clerk  may  take  action  to  correct  an  assess- 
ment and  add  omitted  property  "at  any 
time  before  the  final  settlement  with  the 
county  treasurer."  Gen.  Stat.  1901,  §  7599. 
In  this  matter  there  was  no  delay  nor  lack 
of  diligence  on  the  part  of  the  county  of- 
ficers. Proceedings  to  make  the  correction 
were  instituted  in  August,  and  the  only  ap- 
parent reason  for  the  delay  was  the  opposi- 
tion of  the  company,  which,  although  admit- 
ting the  existence  of  the  property  and  its 
omission  from  the  tax  rolls,  resisted  every 
effort  to  place  it  upon  the  tax  rolls.  A  par- 
ty cannot  escape  taxation  by  contesting  the 
fight  of  officers  to  impose  a  tax,  and  keep- 
ing it  in  litigation  beyond  the  time  fixed 
%  law  for  making  the  assessment.  Nor  is 
an  officer  justified  in  setting  up  the  excuse 
in  a  mandamus  proceeding,  that  the  time 
^ed  by  statute  to  do  the  act  has  passed, 
when  it  was  his  own  failure  to  perform 
the  duty  within  the  statutory  time  which 
made  it  necessary  to  bring  the  mandamus 
TrDoeeding.  An  officer  cannot,  by  failure  to 
perform  a  duty,  nullify  the  statute  impos- 
'Dg  it,  nor  defeat  the  public  in  compelling 
performance  where  it  takes  reasonably 
prompt  action  to  enforce  performance.  In 
Lewis  V.  Marshall  County,  16  Kan.  102,  22 
^'  Bep.  276,  it  is  said:  "As  a  general 
'nile,  when  a  duty  is  at  the  proper  time 
tsked  to  be  done  and  improperly  refused  to 
*•«  done,  the  right  to  compel  it  to  be  done  is 
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fixed,  and  is  not  destroyed  by  the  lapse  of 
the  time  within  which  in  the  first  place  the 
duty  ought  to  have  been  done."  p.  108.  See 
also  State  ex  rel.  Wilson  v.  Kearny  County, 
42  Kan.  739,  22  Pac.  735.  Aside  from  these 
considerations,  the  time  in  which  omitted 
property  might  be  added  by  the  clerk  had 
not  passed.  It  is  contended  that  the  Octo- 
ber settlement  mentioned  in  the  statute,  be^ 
(ore  which  the  correction  must  be  made,  is 
the  settlement  of  the  year  in  which  the  as- 
sessment is  made,  and  reference  is  made  to 
the  ferret  cases  of  Douglas  County  v.  Lane, 
76  Kan.  12,  90  Pac.  1092,  and  Jackson 
County  V.  Kaul,  77  Kan.  715,  17  L.R.A. 
(N.S.)  652,  96  Pac.  45.  These  cases  are  dis- 
posed of  upon  the  theory  that  the  statute 
has  fixed  an  absolute  limitation  for  the  re- 
vision of  the  tax  rolls  or  the  imposing  of 
taxes  on  omitted  property.  It  was  held  that 
when  the  October  settlement  is  had  between 
the  treasurer  and  the  county  commissioners 
of  the  financial  affairs  of  the  county,  and  a 
new  set  of  accounts,  transactions,  and  pro- 
ceedings is  started,  and  the  business  of  the 
year  is  closed  up,  the  right  to  impose  addi- 
tional taxes  for  that  year  is  ended.  The 
accounts  and  transactions  arising  out  of  the 
assessment  and  tax  proceedings  of  3909  can- 
not, in  the  nature  of  things,  be  settled  and 
closed  up  until  the  October  settlement  of 
1910.  Although  not  definitely  stated  the 
settlement  referred  to  is  manifestly  the  one 
following  the  levy  and  collection  of  taxes 
for  the  preceding  tax  year.  When  the  taxes 
are  extended  by  the  coimty  clerk  and  the 
tax  rolls  are  turned  over  to  the  treasurer, 
he  collects  the  taxes,  apportions  them  among 
the  various  funds  and  different  municipali- 
ties, and,  that  being  done,  he  makes  a  final 
settlement.  It  was  evidently  the  intention 
of  the  legislature  that  a  revision  might  be 
made  or  omitted  property  added  until  the 
tax  proceedings,  including  the  assessment 
and  collection  of  the  taxes,  had  been  com- 
pleted, and  a  settlement  thereon  had  with 
the  county  treasurer.  That  was  the  view 
taken  in  Lappin  v.  Nemaha  County,  6  Kan. 
403,  where  proceedings  to  revise  the  assess- 
ment and  to  add  omitted  property  were  tak- 
en before  the  board  of  county  commissioners 
in  December  after  the  tax  roll  had  been 
turned  over  to  the  coimty  treasurer.  The 
right  to  make  a  revision  at  that  time  was 
directly  challenged,  and  the  court  said  the 
"county  commissioners  have  authority  in 
December  and  January,  after  the  tax  roll 
has  passed  into  the  hands  of  the  treasurer, 
to  place  on  the  tax  roll  property  omitted 
by  the  assessor,  and  charge  up  the  proper 
taxes  thereon.**  Syllabus.  That  the  pow- 
er of  the  county  clerk  to  enter  omitted  prop- 
erty for  taxation  does  not  end  with  the  Oc- 
tober settlement  of  the  year  when  the  assess- 
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ment  is  made  is  indicated  by  the  provision 
relating  to  the  taxation  of  merchants,  which 
is  to  the  effect  that  parties  who  begin  mer- 
chandizing after  March  1st  and  before  No- 
vember Ist,  and  whose  property  has  not  been 
listed  in  another  county,  shall  report  to  the 
county  clerk  the  average  value  employed 
in  the  business  during  this  period,  and  it  is 
the  duty  of  that  officer  to  enter  the  proper- 
ty upon  the  assessment  rolls,  and  it  is 
taxed  the  same  as  if  returned  by  the  asses- 
sors. This  provision  necessarily  contem- 
plates action  by  the  county  clerk  after  the 
October  settlement  by  the  county  treasurer. 
Gen.  Stat.  1901,  §  7543.  Another  provision 
in  the  county  officers'  act  makes  it  the  duty 
of  the  county  treasurer,  in  case  he  shall 
learn  that  property  subject  to  taxation  has 
not  been  assessed,  to  notify  the  county  clerk, 
who  is  required  to  place  the  same  on  the 
tax  roll.  Gen.  Stat.  1901,  §  1669.  It  has 
been  suggested  that  this  ancient  provision 
has  been  superseded  by  §  7599,  and  it  may 
well  be  argued  that  the  specific  provisions  of 
the  latter  section  will  control  the  county 
clerk  as  to  the  time  and  manner  of  correct- 
ing assessments.  There  remains  in  the  sec- 
tion, however,  the  admonition  to  the  county 
treasurer  that,  when  he  learns  of  property 
not  upon  the  tax  roll,  he  shall  notify  the 
county  clerk  of  the  omission,  and  thus  aid 
in  bringing  it  upon  the  tax  roll  and  sub- 
jecting it  to  taxation.  These  statutory  pro- 
visions, although  only  incidental  to  the 
question,  tend  in  some  degree  to  support  the 
view  that  corrections  may  be  made  after 
the  October  settlement  following  the  assess- 
ment. 

Is  the  finished  product  of  a  manufacturer 
subject  to  taxation?  This  question  depends 
alone  upon  the  interpretation  of  our  stat- 
utes, and  little  aid  can  be  derived  from  eith- 
er argument  or  illustration.  The  property 
in  question  is  tangible  and  subject  to  own- 
ership, and  is,  of  course,  taxable  unless  it 
is  exempted  by  force  of  some  statutory  pro- 
vision. The  statute  provides  that  "all  prop- 
erty in  this  state,  real  and  personal,  not  ex- 
pressly exempt  therefrom  shall  be  subject 
to  taxation  in  the  manner  prescribed  in  this 
act."  Gen.  Stat.  1901,  §  7502;  Laws  1907, 
chap.  408,  §  1.  The  legislature  defines  the 
word  "property"  as  used  in  the  act  relating 
to  taxation  to  "mean  and  include  every  kind 
of  property  subject  to  ownership."  Laws 
1907,  chap.  408,  §  1.  There  being  no  ques- 
tion as  to  the  existence  of  ownership  of  the 
property  spoken  of  as  the  finished  product, 
what  reason  is  there  for  exempting  it  from 
taxation  ?  The  general  theory  of  the  law  is 
that  all  property  shall  contribute  equally 
to  the  support  of  tlie  government.  It  is 
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competent  for  the  legislature  to  exempt 
property  from  taxation,  but  to  the  extent 
that  one  is  relieved  fiom  this  burden  it  i» 
necessarily  imposed  on  others,  and  hence^ 
before  a  person  can  have  such  a  discrimina- 
tion in  his  favor,  he  must  clearly  show  it 
to  have  been  within  the  legislative  purpose. 
The  policy  of  our  law  being  to  tax  all  prop- 
erty not  expressly  exempt,  it  devolves  on  one 
claiming  to  have  been  relieved  from  paying^ 
his  share  of  the  public  burden  to  find  and 
clearly  point  out  an  express  constitutional 
or  statutory  exemption.  So  it  has  been 
said :  "Any  person  claiming  immunity  from 
the  common  burdens  of  taxation,  which 
should  rest  equally  upon  all,  must  bring 
himself  clearly  within  the  exemption,  and 
hence  it  is  held  that  a  provision  creating' 
an  exemption  should  be  strictly  construed.'*" 
Ottawa  University  v.  Franklin  County,  48^ 
Kan.  460,  29  Pac.  599.  See  also  Washburn 
College  V.  Shawnee  County,  8  Kan.  344; 
Stahl  V.  Kansas  Educational  Asso.  54  Kan. 
542,  38  Pac.  796;  National  Council  K.  &  L. 
S.  v.  Phillips,  63  Kan.  808,  66  Pac.  1014; 
Cooley,  Taxn.  3d  ed.   366. 

Now  we  have  a  provision  enumerating  the- 
articles  and  classes  of  property  that  are  ex- 
empt, and  the  finished  product  of  manufac- 
turers is  not  among  those  named.  Laws 
1907,  chap.  408,  §  2.  It  is  contended  that 
the  statute  providing  that  all  property  not 
expressly  exempt  shall  be  subject  to  taxa- 
tion is  qualified  by  the  added  clause,  "in 
the  manner  prescribed  in  this  act."  Gen. 
Stat.  1901,  §  7502.  The  argument  is  that 
this  clause  in  effect  limits  taxation  to  the- 
kinds  of  property  specially  named  in  the 
act,  that  the  finished  product  cannot  be 
taxed  until  it  is  named  as  one  of  the  sub- 
jects of  taxation,  and  that  up  to  this  time 
the  legislature  has  omitted  to  make  provi- 
sion for  taxing  it.  It  has  provided  a  method 
for  taxing  the  raw  material  which  the  manu- 
facture has  on  hand,  and,  since  the  manu- 
factured product  'was  not  included  in  this- 
provision,  it  is  argued  that  the  legislature 
did  not  intend  that  it  should  be  taxed.  The 
clause  referred  to  relates  to  the  method  of 
imposing  taxes  upon  property  already  de- 
clared to  be  subject  to  taxation.  It  is  not 
a  limitation  on  the  declaration  that  all 
property  not  expressly  exempted  shall  be 
subject  to  taxation.  It  deals  with  methods, 
not  subjects,  of  taxation.  Various  methods 
are  prescribed  for  the  assessment  and  taxa- 
tion of  the  dififerent  classes  of  property. 
The  act  prescribes  one  method  for  listing 
and  assessing  the  property  of  banks,  another 
for  the  property  of  merchants  and  certain- 
property  of  manufacturers,  another  for  tele- 
graph and  telephone  property,  and  still  oth- 
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en  for  railroad  and  other  kinds  of  property, 
and  as  to  the  property  for  which  no  special 
manner  is  prescribed  as  to  listing  and  valua- 
tion there  is  a  general  rule  that  all  property 
shall  be  listed   and   valued   as   of  the   1st 
day  of  March.    Gen.  Stat  1901,  §  7614.  Then 
there  are  many  provisions  prescribing  in  de- 
tail the  duties  of  owners  as  well  as  asses- 
eors  and  other  taxing  officers  respecting  the 
assessment  and  collection  of  taxes.     As  to 
manufacturers,    it   is   provided   that,   when 
they  list  their  property  for  taxation,  they 
Bhall  also  return  the  average  amount  of  ma- 
terial purchased  or  held  to  be  used  in  manu- 
facturing, refining,  or  combining  which  they 
hare  had   on    hand    during   the    preceding 
year.    This  is  to  be  ascertained  by  taking 
the  amount  on   hand   in  each  month,  and 
dividing  the   aggregate  by  the  number  of 
months     of     the     year     they     have     been 
engaged    in     business.      Gen.    Stat.     1001, 
§  7545.    Another  section  specially  provides 
that  they  shall   list  the  value  of  engines, 
tools,  and  machinery,  which  form  no    part 
of  the  real  estate.     Gen.  Stat.  1901,  §  7546. 
The  fact   that  the   legislature  prescribes  a 
special  manner  for  taxing  the  raw  material 
held    for     manufacturing     purposes     does 
not  mean  that  other  tangible  property  of 
the  owner  shall  escape  taxation.    Except  as 
limited  by  the  Constitution,  the  whole  mat- 
ter of  taxation  is  within  the  discretion  and 
power  of  the  leg:islature.    It  may  choose  its 
own  methods   of   assessment  and   different 
ones  for  different  classes  of  property.     It 
may  give  specific  directions  as  to  the  man- 
ner in  which  ofiicers  shall  determine  valua- 
tions, but  the  absence  of  such  directions  as 
to  a  class  of  property  does  not  argue  that 
snch  property  is  not  taxable  under  a  gener- 
al   provision.       State    ex    rel.     Milwaukee 
Street  E.  Ck>.  ▼.  Anderson,  90  Wis.  550,  63 
K.  W.  746.    The  section  providing  a  method 
lor  assessing  raw  material  proceeds  on  the 
theory  that  the  manufacturer  shall  list  his 
other  property.     The'  fact  that   a  manner 
of  valuing   one    kind   of    property   is    pre- 
scribed does  not  warrant  the  inference  that 
another  kind  of  property   shall  be  exempt 
from  taxation.    The  provision  that  all  prop- 
erty shall  be  taxed  unless  expressly  exempt- 
ed precludes  the  making  of  a  mere  implied 
exemption.     Reference    has    been    made    to 
the  statutes  and  rules  of  Ohio  and  some  oth- 
er states,  but  none  of  them  are  of  special 
valae  in  interpreting  our  own  statute.    The 
property,  not  having  been  expressly  exempt- 
ed, must  be  listed  and  valued  the  same  as 
other  tangible  property  for  which  a  special 
method  has  been  prescribed. 

On  the  questions  submitted  on  the  plead- 
ings, it  must  be  held  that  mandamus  is  a 
proper  remedy  to  compel  the  entry  on  the 
tax  rolls  of  omitted  property,  that  such  cor- 
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rections  and  entry  may  be  made  after  the 
tax  rolls  are  turned  over  to  the  county 
treasurer,  and  that  the  finished  product  of 
a  manufacturer  is  subject  to  taxation. 

All  the  Justices  concur. 
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BLACKROCK  COPPER  MINING  &  MILL- 
ING  COMPANY,  Appt, 

V. 

CHARLES  S.  TINGEY,  Respt. 
(34  Utah,  369,  OS  Pac.  180.) 

Tax  —  corporate  franchise. 

1.  The  mere  right  to  be  a  corporation 
is  not  property  so  as  to  come  within  the 
operation  of  a  constitutional  provision  that 
all  property  shall  be  taxed  according  to  its 
value,  and  declaring  that  the  word  "prop- 
erty*' shall  include  iranchises. 

Same  —  license  tax— 'Validity. 

2..  A  license  tax  on  corporations  is  not  a 
tax  on  their  franchises  in  the  sense  that  the 
word  is  used  in  the  Constitution,  declaring 
them  to  be  property  and  requiring  proper- 
ty to  be  taxed  according  to  its  value,  and 
therefore  such  taxes  may  be  proportioned 
to  the  capital  involved,  at  least  where  the 
Constitution  also  authorizes  a  license  tax 
on  franchises. 

Statute  —  validity  —  tax. 

3.  To  overthrow  a  tax  law  on  the  ground 
that  it  violates  the  Constitution,  it  must  be 
clearly  shown  to  do  so. 

Note.  —  Right  to  he  a  corporation  as  a 
franchise  ^^Dlthin  constitutional  or 
statutory  provisions  stibjecting  fran- 
chises to  taxation  as  property. 

In  Western  U.  Teleg.  Co.  v.  Omaha,  73 
Neb.  527,  103  N.  W.  84,  under  a  statute 
providing  for  the  laying  of  a  tax  upon  the 
gross  receipts  of  express,  telegraph,  and 
telephone  companies,  "as  an  item  of  prop- 
erty," and  declaring  that  such  gross  re- 
ceipts should  represent  "the  franchise  valu- 
ation," it  was  held  that  the  "franchise"  tlie 
value  of  which  was  sought  to  be  reached  by 
such  statute  was  not  the  franchise  to  be 
a  corporation,  but  was  the  right  to  do  and 
transact  express,  telegraph,  and  telephone 
business  within  the  state. 

On  the  other  hand,  the  rule  is  established 
In  Caliiornia  that  a  constitutional  declara- 
tion that  "property"  for  the  purpose  of 
taxation  shall  include  franchises,  author- 
izes taxation  of  the  right  to  exist  as  f\ 
corporation.  Sprinj?  Valley  Waterworks  v. 
Schottler,  62  Cal.  69,  affirmed  in  110  U.  S. 
347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep.  48; 
Bank  of  California  v.  San  Francisco,  142 
Cal.  276.  64  L.R.A.  918,  100  Am.  St.  Rep. 
130,  75  Pac.  832;  San  Joaquin  &  K.  River 
Canal  &  Irrig.  Co.  v.  Merced  County,  2  Cal. 
App.  593,  84  Pac.  285. 


25G 


UTAH  SUPREME  COURT. 


Nov., 


tax  —  equality  —  corporate  right. 

4.  The  mere  right  to  be  a  corporation  is. 
not  within  the  operation  of  a  constitutional 
provision  for  uniform  and  equal  taxation, 
so  that  every  person  or  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his 
or  its  property. 

Tax  —  certainty. 

5.  A  statute  providing  for  the  payment, 
by  corporations,  of  a  license  tax  on  or  be- 
fore a  certain  day  of  a  certain  month  of 
each  year,  is  not  void  for  uncertainty  in 
not  hxmg  the  time  at  which  the  duty  to 
pay  the  tax  arises. 

Same  —  license  tax  —  yearly  period  — 
interim. 

6.  That  under  a  statute  providing  for  the 
payment  by  a  corporation  of  a  license  tax 
on  a  certain  day  in  each  year,  which  will 
entitle  it  to  do  business  for  the  ensuing 
year,  a  corporation  organized  after  the  ex- 
piration of  the  specified  day  may  do  busi- 
ness until  the  next  tax  day  arrives,  does 
not  invalidate  the  statute. 

Same  —  refusal  to  pay  —  effect. 

7.  That  a  corporation  refusing  to  pay 
its  license  tax  is  not  thereby  deprived  of 
the  right  of  doing  business  does  not  in- 
validate the  statute  providing  for  the  tax. 

Tax  — Hen. 

8.  A  license  tax  upon  a  corporation,  and 
penalty  for  its  nonpayment,  may  be  made 
a  lien  upon  its  tangible  property. 

(November  7,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  license  taxes  which  had  been 
paid  under  protest.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lawrence  A  Robertson  and 
Snyder  A  Snyder,  for  appellant: 

A  tax  on  the  franchise  is  a  tax  on  proper- 
ty. 

Cache  County  ex  rel.  Matthews  v.  Jensen, 

21  Utah,  207,  61  Pac.  303;  Cooley,  Const. 
Lim.  242;  21  Am.  &  Eng.  Enc.  Law,  p. 
773;  2  Cooley,  Taxn.  pp.  1098,  1138;  25 
Cyc.  Law  k  Proc.  p.  697;  Re  Cosmopoli- 
tan Power  Co.  70  C.  C.  A.  388,  137  Fed.  862; 
Banger's  Appeal,  109  Pa.  79;  Adler  v.  Whit- 
beck,  44  Ohio  St  539,  9  N.  K  672;  Wilming- 
ton &  W.  R.  Co.  V.  Reid,  13  Wall.  264,  20  L. 
ed.  668;  Gulf  &  S.  I.  R.  Co.  v.  Hewes,  183 
U.  S.  66,  46  L.  ed.  86,  22  Sup.  Ct.  Rep.  26 ; 
Spring  Valley  Waterworks  v.  Schdttler,  62 
Cal.  69,  108;  Bank  of  California  v.  San 
Francisco,  142  Cal.  276,  64  L.R.A.  918,  100 
Am.  St.  Rep.  130,  76  Pac.  832;  Salt  Lake 
City  V.  Christensen  Co.  34  Utah,  38,  17 
L.KA.(N.S.)   898,  95  Pac.  525. 

The  law  is  wanting  in  both  equality  and 
uniformity. 

Western  U.  Teleg.  Co.  v.  Omaha,  73  Neb. 
627,  103  N.  W.  84;  State  ex  rel.  Shriver  v. 
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Karr,  64  Neb.  620,  90  N.  W.  300;  State  ex 
rel.  Bee  Bldg.  Co.  v.  Savage,  65  Neb.  714,  91 
N.  W.  716;  Railroad  Tax  Case,  8  Sawy.  238, 
13  Fed.  732;  Exchange  Bank  ▼.  Hines,  3 
Ohio  St.  1 ;  Santa  Clara  County  v.  Southern 
P.  R.  Co.  118  U.  S.  394,  30  L.  ed.  118,  6  Sup. 
Ct.  Rep.  1132;  Re  Cosmopolitan  Power  Co. 
70  C.  C.  A.  388,  137  Fed.  858;  Cache  Coun- 
ty ex  rel.  Matthews  v.  Jensen,  supra. 

Messrs.  M.  A.  Breeden,  Attorney  Gen- 
eral, and  A.  R.  Barnes,  for  respondent: 

Provisions  that  property  shall  be  assesse^l 
for  taxes  under  general  law,  and  by  uniform 
rules  according  to  its  true  value,  when  that 
instruction  contains  no  other  restriction 
upon  the  power  of  taxation,  does  not  inhibit 
the  legislature  from  imposing  a  license  or 
franchise  tax,  or  render  such  tax  invalid 
for  want  of  equality. 

Standard  Underground  Cable  Co.  v.  Atty. 
Gen.  46  N.  J.  £q.  270,  19  Am.  St.  Rep.  394, 
19  Atl.  733;  Southern  Gum  Co.  v.  Lay- 
lin,  66  Ohio  St.  678,  64  N.  E.  664;  Ogden 
City  V.  Grossman,  17  Utah,  66,  53  Pac.  1185. 

The  act  imposes  a  privilege  tax,  which  is 
in  no  way  a  tax  on  property. 

Burroughs,  Taxn.  §  54;  Cooley,  Taxn.  2d 
ed.  176,  379;  State  Assessors  v.  Central  R. 
Co.  48  N.  J.  L.  146,  4  Atl.  678;  Standard 
Underground  Cable  Co.  v.  Atty.  Gen.  46  N. 
J.  Eq.  270,  19  Am.  St.  Rep.  394,  10  Atl. 
733;  Phcenlx  Carpet  Co.  v.  State,  118  Ala. 
143,  72  Am.  St.  Rep.  143,  22  So.  627;  Vicks- 
burg  Bank  v.  Worrell,  67  Miss.  47,  7  So. 
219;  Western  U.  Teleg.  Co.  v.  Mayer,  28 
Ohio  St.  621;  Southern  Giim  Co.  v.  Laylin, 
supra;  4  Thomp.  Corp.  §§  5557,  5560,  5561; 
People  V.  Coleman,  4  Cal.  46,  60  Am.  Dec. 
581;  State,  Trenton  Sav.  Fund  Soc,  Prose- 
cutor, V.  Richards,  62  N.  J.  L.  156,  18  Atl. 
682. 

The  act  does  not  infringe  the  constitu- 
tional uniformity  clause. 

American  Smelting  &  Ref.  Co.  v.  People, 
34  Colo.  240,  82  Pac.  631;  Denver  City  R. 
Co.  v.  Denver,  21  CAlo.  350,  29  L.R.A.  608, 
62  Am.  St.  Rep.  239,  41  Pac.  826;  Re  Mar- 
tin, 62  Kan.  638,  64  Pac.  43;  SUte  ▼.  Trad- 
ers' Bank,  41  La.  Ann.  329,  6  So.  582;  1 
Cooley,  Taxn.  3d  ed.  p.  412;  Home  Ins. 
Co.  V.  New  York,  134  U.  8.  600,  33  L.  ed. 
1029,  10  Sup.  Ct.  Rep.  693;  California  v. 
Central  P.  R.  Co.  127  U.  S.  1-41,  32  L.  ed. 
150-157,  2  InteriB.  Com.  Rep.  153,  8  Sup.  Ct. 
Rep.  1073;  Society  for  Savings  ▼.  Coite,  6 
Wall.  594,  18  L.  ed.  897;  Delaware  Railroad 
Tax,  18  Wall.  206,  21  L.  ed.  888;  New  York, 
L.  E.  &  W.  R.  Co.  v.  Marion  County,  48 
Ohio  St.  249,  27  N.  E.  548. 

Frick,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  recover  back  certain 
license  taxes  paid  by  the  appellant  to  r«- 
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spondent  under   protest.     The   eontroyersy 
arises  with  regard  to  the  validity  of  a  cer- 
tain act  passed  by  the  legislature  in  1007 
(Laws  1907,  chap.    107,  p.   126),  and  now 
incorporated    into    the    Compiled    Laws  of 
Utah  of  1907  as  §§  456  x  6  to  456  x  10,  inclu- 
•ive.    The  title  to  the  act  in  question  reads 
u  follows:      "An   Act  Requiring  All  Cor- 
porations to  Pay  an  Annual  State  License; 
Providing  for  the  Enforcement  of  Same  and 
Prescribing  a  Penalty  for  Refusal  or  Fail- 
ure to  Comply  therewith  and  Making  Cer- 
tain Exceptions."    The  original  act  is  divid- 
ed into  five  sections.    Section  1  reads  as  fol- 
lows:     "All   corporations   organized   under 
and  by  virtue  of  the  laws  of  this  state,  or 
under  the  laws  of  the  territory  of  Utah,  and 
all  foreign   corporations  doing  business  in 
this  state,  except  as   hereinafter  provided, 
are  hereby  required  to  pay  an  annual  state 
license  as  follows:     All  corporations  with 
an  authorized   capital   stock  of  $10,000  or 
less,  $5;  with  an  authorized  capital  of  more 
than  $10,000,    and   not   to   exceed   $25,000, 
$10;  with   an   authorized   capital   of   more 
than     $25,000,   and  not  to  exceed  $50,000, 
$15;  with   an   authorized   capital   of  more 
than  $50,000,  and  not  to  exceed  $75,000,  $20 ; 
with  an   authorized   capital  of  more  than 
$75,000,  and  not  to  exceed  $100,000,  $25; 
and  with  an  authorized  capital  of  more  than 
$100,000,  and  not  to  exceed  $150,000,  $35; 
and  with  an  authorized  capital  of  more  than 
$150,000,  and  not  to  exceed  $200,000,  $40; 
and  with  an  authorized  capital  of  over  $200,- 
000,  $50.    Provided,  that  all  corporations  of 
religious  or  charitable  societies,  and  corpo- 
rations organized  not  for  pecuniary  profit, 
snd  canal  and  irrigation  companies  organ- 
ized for  the  express  purpose  of  providing 
water  for  lands  owned  solely  by  the  incorpo- 
rators, and  all   insurance  companies,  shall 
be  exempt  from  said  license."    Section  2  re- 
quires the  license  tax  to  be  paid  to  the  sec- 
retary of  state  on  or  before  the  15th  day 
of  November  of  each  year.    Section  3  is  not 
material  here.     Section  4  prescribes  a  pen- 
alty for  the  failure  to  pay  the  tax,  which 
subjects  the  defaulting  corporation  to  the 
payment  of  a  penalty  of  $100,  and  provides 
that  such  penalty  and  taxes  shall  be  a  lien 
upon  the  property  of  the  corporation,  and, 
further,  that  the  attorney  general  or  coun- 
ty attorney  may  institute  an  action  in  the 
name  of  the  state  for  the  recovery  of  the 
license  tax  and  penalty.    Section  5  provides 
that  upon  payment  of  the  license  tax  the 
secretary  of  state  shall  issue  to  the  corpo- 
ration a  eertificate  evidencing  payment  of 
the  tax.     The   attorney   general,   who   ap- 
peared in  the  court  below  for  resp<mdent,  de- 
murred to  appellant's   complaint,   and   the 
court  sustained   the  demurrer,  and,   appel- 
lant electing  to  stand  upon  his  complaint, 
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the  court  entered  judgment  dismissing  the 
action,  and  hence  this  appeal. 

It  is  urged  by  appellant  that  the  court 
erred  in  sustaining  the  demurrer.  This  con- 
tention is  based  upon  the  ground  that  the 
act  in  question  is  unconstitutional,  and  that 
therefore  the  license  tax  thereby  imposed  is 
invalid  and  nonenforceable,  and  hence  the 
appellant  should  have  had  judgment  for  the 
amount  paid  by  it  under  protest.  No  ques- 
tion is  raised  with  respect  to  the  sufficiency 
of  the  facts  alleged  in  the  complaint  to  en- 
title appellant  to  recover  if  the  act  in  ques- 
tion should  be  held  invalid,  nor  is  there  any 
question  presented  affecting  the  respondent's 
right  to  collect  the  tax  if  the  act  is  held  to 
be  valid.  The  sole  question,  therefore,  is 
the  validity  of  the  act  in  question. 

The  Constitution  of  this  state  (article 
13,  §  2),  so  far  as  material  here,  reads  as 
follows:  ''All  property  in  the  state,  not 
exempt  under  the  laws  of  the  United  States, 
or  under  this  Constitution,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as 
provided  by  law.  The  word  'property,'  as 
used  in  this  article,  is  hereby  declared  to  in- 
clude moneys,  credits,  bonds,  stocks,  fran- 
chises, and  all  matters  and  things  (real, 
personal,  and  mixed)  capable  of  private 
ownership."  Section  3  of  the  same  article 
requires  the  legislature  to  provide  by  law 
for  a  uniform  and  equal  rate  of  assessment 
and  taxation  "so  that  every  person  and  cor- 
poration shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her,  or  its  property."  Sec- 
tion 12  of  the  same  article  reads  as  follows: 
"Nothing  in  this  Constitution  shall  be  con- 
strued to  prevent  the  legislature  from  pro- 
viding a  stamp  tax  or  a  tax  based  on  in- 
come, occupation,  licenses,  or  franchises." 

Appellant  strenuously  insists  that  in  that 
part  of  §  2,  supra,  quoted  from  above,  fran- 
chises are  declared  to  be  property,  that  by 
§  3  all  property  is  to  be  taxed  under  a  uni- 
form system  of  assessment,  that  the  tax  in 
question  is  a  tax  upon  the  corporate  fran- 
chise of  appellant,  and  therefore  is  a  tax  up- 
on property  which  can  only  be  taxed  in  ac- 
cordance with  the  value  thereof,  which  value 
must  be  ascertained  in  the  same  manner 
as  the  value  of  other  property  is  ascer- 
tained for  the  purposes  of  taxation.  The 
contention  therefore  is  that  the  act  in  ques- 
tion is  void  because  it  imposes  a  tax  Upon 
property  not  in  proportion  to  its  value,  but 
by  simply  naming  the  amount  to  be  paid 
in  gross,  regardless  of  the  value  of  the  thing 
upon  which  the  tax  is  imposed.  The  ques- 
tion therefore  turns  upon  the  soundness  or 
unsoundness  of  the  foregoing  contention. 

By  a  reference  to  either  the  text  or  the 

title  of  the  act,  nothing  is  discoverable  by 

which  the  tax  in  question  is  in  terms  stated 

to  be  a  tax  either  upon  property  or  upon 

17 
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f ranch  1*6138  as  such.  As  an  affirmative  argu- 
ment, it  is  asserted  that  the  mere  right  to 
be  a  corporation  is  a  franchise,  that  fran- 
chises are  by  the  Constitution  declared  to 
be  property,  and,  since  the  tax  is  imposed 
only  upon  corporations,  it  must  be  assumed 
that  the  tax  is  nepessarily  intended  as  a  tax 
upon  corporate  franchises  considered  as 
property.  As  a  negative  argument,  it  is 
urged  that  the  tax  in  question  cannot  be 
considered  as  an  occupation  or  business  tax, 
because  it  applies  to  corporations  only;  that 
merely  to  exist  as  a  corporation  is  neither 
an  occupation  nor  a  business  within  the 
meaning  of  occupation  or  license  tax  laws; 
that  the  tax  in  question  is  hot  imposed  as 
a  license  to  regulate  any  business  or  call- 
ing; that  it  is  not  a  license  by  which  any 
privilege  or  permission  is  conferred,  because 
it  confers  no  right  or  privilege  upon  cor- 
porations that  they  did  not  enjoy  before  the 
act  was  passed;  and  that  it  permits  individ- 
uals to  pursue  the  business  or  calling  which 
is  carried  on  by  the  taxed  corporation  with- 
out the  imposition  of  this  license  tax. 

It  is  not  necessary  to  enter  into  any  ar- 
gument with  regard  to  what  is  ordinarily 
meant  by  a  license.  Nor  are  we  inclined  to 
enlarge  upon  the  numerous  definitions  given 
by  the  courts  with  regard  to  the  true  mean- 
ing of  a  franchise.  It  must  suffice  to  say 
that  the  cAurta  are  apparently  in  hopeless 
conflict  with  regard  to  whether  a  franchise 
is  or  is  not  property  within  the  purview  of 
the  general  tax  law,  and  as  to  whether  a 
franchise  may  or  may  not  be  Considered  in 
a  dual  sense  for  the  purposes  of  taxation; 
that  is,  that  in  one  sense  franchises  may  be 
considered  as  property  valued  and  assessed 
as  ?i!ch,  and  in  another  sense  as  merely  con- 
ferring a  privilege  upon  the  incorporators 
to  transact  any  lawful  business  as  a  corpo- 
rate body.  That  a  corporate  franchise  is 
dual  in  its  character,  we  think,  does  not  ad- 
mit of  serious  doubt.  When  the  law  au- 
thorizes a  given  number  of  individuals  to 
form  a  corporation,  the  mere  'right  to  exist 
as  such  is  a  franchise,  and  is  usual  1v  termed 
a  corporate  franchise.  While  the  right  thus 
conferred  may  be  a  valuable  right,  it  can- 
not be  said  to  partake  of  the  incidents  of 
property.  The  right  thus  conferred  is  one 
merely  to  transact  the  contemplated  busi- 
ness as  a  corporate  body.  The  same  indi- 
viduals who  combine  their  means  in  the 
form  of  capital  stock  of  a  corporation  could 
combine  the  same  means  to  form  a  copart- 
nership or  voluntary  association,  and  could 
thus  carry  on  the  same  or  a  similar  busi- 
ness without  obtaining  a  franchise.  In  one 
view,  therefore,  a  corporate  franchise  is  no 
more  than  a  mere  privilege  to  conduct  any 
lawful  business  or  enterprise  as  a  body  cor- 
porate. Whatever  value  there  may  be  to 
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such  a  privilege  or  so-called  franchise  inures 
therefore  to  the  incorporators,  or  to  the  in- 
dividual stockholders,  rather  than  to  the 
legal  entity  called  a  corporation.  To  illus- 
trate: In  case  a  number  of  individuals  en- 
gage in  any  business  or  enterprise  as  co- 
partners, each  individual  member  thereof 
becomes  liable  for  the  whole  partnership 
debts,  and  all  of  his  individual  property 
may  be  subjected  to  the  payment  of  the 
firm's  obligations,  while,  as  a  stockholder 
or  incorporator  of  a  corporation,  he  hazards 
only  the  amount  subscribed  or  what  he  has 
paid  in,  in  case  he  has  paid  up  his  sub- 
scription. While  the  privilege  which  ex- 
empts the  individual  stockholder's  general 
property  from  liability  cannot  exist  apart 
from  the  corporation  itself,  and  is,  no  doubt, 
to  be  considered  as  inhering  in  the  corporate 
franchise  in  one  sense,  it  nevertheless  is 
not  to  be  classed  as  an  asset  of  the  corpora- 
tion, and  is  not  corporate  property,  although 
it  may  be,  and  no  doubt  is,  of  considerable 
value  to  the  individual  incorporators  or 
stockholders  who  form  and  constitute  the 
corporation.  It  is  apparent,  therefore,  that 
the  privilege  to  exist  as  a  corporate  body, 
and  to  carry  on  any  business  or  enterprise 
as  such,  may  be  of  considerable  value  to  the 
members  composing  the  corporation,  although 
such  a  privilege  is  not  property  in  any  except 
in  the  broadest  sense,  for  the  reason  that  it  is 
a  thing  of  value.  It  is  manifest  that  this 
privilege  could  not  be  transferred  by  the 
corporation  as  property,  nor  could  it  be  lev- 
ied upon  and  subjected  to  the  payment  of 
the  corporate  debts,  although  clearly  per- 
taining to  corporate  existence,  because  the 
privilege  cannot  exist  without  a  corporate 
franchise. 

Upon  the  other  hand,  there  are  corporate 
franchises  which  clearly  are  assets  of  the 
corporation  and  constitute  a  part  of  its 
property.  The  right  to  operate  street  rail- 
ways, to  lay  water  mains  through  which 
water  is  distributed  to  users  in  our  cities, 
the  right  to  erect  and  maintain  telephone 
and  telegraph  poles  and  wires  in  the  city 
streets  or  on  a  public  road,  and  by  virtus 
thereof  conduct  a  telephone  or  telegraph 
business,  or  the  right  to  conduct  a  toll 
bridge  or  ferry  across  streams,  and  other 
like  privileges  called  franchises,  are  each 
and  all  not  only  valuable,  but  they  are  as- 
sets of  the  corporation  owning  them  and  con- 
stitute a  large  part  of  its  property.  It  will 
be  observed  that  the  corporators  to  whom  is 
granted  the  franchise  to  conduct  a  corpo- 
rate business  enjoy  all  of  the  privileges  of 
a  corporation  first  instanced,  and  may  al- 
so enjoy  the  franchise  or  privilege  to  con- 
duct a  certain  business  to  the  exclusion  of 
others  under  one  and  the  same  franchise; 
but,     whether    an    exclusive    privilege     ia 
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granted  or  not,  the  franchise'  to  conduct  any 
one  of  the  last-mentioned  enterprises  is 
still  property,  and  the  extent  of  its  value 
is  affected  only  by  the  fact  that  the  fran- 
ehise  is  exclusive  or  otherwise.  Such  a  fran- 
chise, or  any  part  of  it,  may  be  sold  or 
transferred  the  same  as  any  other  tangible 
property  without  also  transferring  the  fran- 
chise of  the  corporation  to  be  or  to  exist  as 
a  corporate  body,  while  the  franchise  we 
first  mentioned  cannot  be  so  sold  or  trans- 
ferred. The  franchise  to  carry  on  any  one 
of  the  particular  enterprises  above  eniuner- 
ated  therefore  is  property  in  every  sense  of 
that  term,  and  may  be  valued,  assessed, 
and  taxed  in  proportion  to  its  value  in 
money  the  same  as  all  other  property  may 
be.  For  the  purposes  of  taxation,  in  view 
of  the  provisions  of  our  Constitution,  such 
franchises  must  be  assessed  on  their  actual 
value,  whatever  that  may  be,  and  this  value 
must  be  ascertained  in  the  same  manner  as 
is  the  value  of  property  generally. 

But  it  is  contended  that,  inasmuch  as 
franchises  are  declared  to  be  property  by 
the  Constitution,  this  includes  all  corpo- 
rate franchises,  and  hence  no  franchise  tax 
mav  be  imposed  except  by  valuation  and  as- 
sessment and  by  the  regular  method  of  valu- 
ation and  assessment.  We  cannot  agree 
with  this  contention.  To  our  minds  it  is 
dear  that  the  legislature  did  not  intend  the 
license  tax  imposed  by  the  act  in  question 
ss  a  property  tax,  notwithstanding  that  the 
Constitution  provides,  in  the  section  quoted 
from,  that  franchises  are  property.  Nor  did 
the  framers  of  the  Constitution,  in  our 
opinion,  intend  to  limit  the  right  of  the  leg- 
i!*lature  to  impoae  any  other  than  a  property 
tax  by  valuation  upon  franchises  by  what 
is  said  in  §  2,  art.  13.  If  such  had  been  the 
intention  of  the  framers  of  that  instrument, 
all  that  was  necessary  to  say  was  said  in  § 
2  of  that  article.  Why  therefore  specially 
refer  to  franchises  again  in  §  12  of  the  same 
article,  and  there  expressly  state  that  the 
lo^'slature  may  impose  a  license  tax  upon 
franchises,  if  it  was  intended  that  no  tax 
other  than  a  direct  valuation  tax  could  be 
imposed  upon  corporate  franchise?  In  our 
view  these  two  provisions  are  not  even  con- 
flicting, but,  if  they  were,  it  would  be  our 
duty  to  harmonize  them  and  to  give  each 
one  its  proper  effect  so  far  as  possible  un- 
der the  rules  of  construction.  In  constru- 
ing a  certain  provision  of  the  Constitu- 
tion, we,  in  case  of  doubt,  not  only  may,  but 
it  is  our  duty  to,  have  recourse  to  the  whole 
instnnoent,  if  necessary,  to  ascertain  the 
true  intent  and  meaning  of  the  particular 
prarision  in  question.  Section  7  of  article 
12  of  the  Constitution  reads  as  follows: 
**So  corporation  shall  lease  or  alienate  any 
franchise,  so  as  to  relieve  the  franchise  or 
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property  held  thereunder  from  the  liabili- 
ties of  the  lessor  or  grantor,  lessee  or 
grantee,  contracted  or  incurred  in  oper- 
ation, use,  or  enjoyment  of  such  franchise  or 
any  of  its  privileges." 

It  is  reasonably  clear,  to  us  at  least,  that 
the  framers  of  the  Constitution  in  this  sec- 
tion intended  to  and  did  refer  only  to  such 
franchises  as  were  the  subject  of  lease  or 
bargain  and  sale,  and  not  to  franchises 
which  merely  give  the  right  to  be  or  exist 
as  a  corporation.  As  we  have  pointed  out^ 
the  latter  right  cannot  be  leased  or  alien- 
ated, or  sold  as  a  thing  separate  from  the 
corporation,  while  the  franchises  mentioned 
in  the  section  last  above  quoted  may  be. 
While  t)^e  foregoing  section  may,  in  itself, 
shed  but  a  faint  light  upon  the  actual 
meaning  intended  to  be  placed  upon  the 
word  "franchises"  as  used  in  §  2  of  article 
13,  supra,  yet,  when  it  is  read  in  connec- 
tion with  §  12  of  the  same  article  to  which 
we  have  referred,  and  which  certainly  does 
not  prevent  the  legislature  from  imposing  a 
license  tax  upon  corporate  franchises,  then 
there  is  little  if  any  room  left  for  doubt 
that  the  framers  of  the  Constitution  treat- 
ed, and  intended  to  treat,  corporate  fran- 
chises as  partaking  of  a  dual  character,  the 
one  as  property  subject  to  alienation  and 
transfer,  and  the  other  as  a  mere  right  to 
be  or  exist  as  a  corporation.  That  part 
of  a  franchise  which  may  be  alienated  and 
transferred  by  the  corporation  while  still 
continuing  its  existence  as  such  clearly  falls 
within  §  2  of  article  13,  supra,  and  must  be 
assessed  and  taxed  as  other  property,  while, 
upon  the  mere  right  to  be  or  exist  as  a  cor- 
poration, a  license  tax  may  be  imposed.  No 
doubt,  the  framers  of  the  Constitution  had 
in  mind  the  fact  that  a  franchise  which  re- 
lates merely  to  the  right  or  privil^e  to  be 
or  exist  as  a  corporation,  although  a  mat- 
ter of  value  to  the  incorporators  or  stock- 
holders, is  not  an  asset  of  the"^  corporation 
and  transferable  as  such,  and  that  its 
value  cannot,  under  ordinary  rules,  be  as- 
certained for  the  purposes  of  assessment  and 
taxation;  but,  since  it  is  a  privilege  or 
right  which  is  granted  by  the  state,  a  li- 
cense tax  may  be  imposed  upon  this  right 
or  privilege  for  the  purposes  of  raising  reve- 
nue, and  the  method  by  which  such  a  tax 
shall  be  imposed  and  the  extent  thereof  is 
left  to  the  sound  discretion  of  the  legisla- 
ture, in  whom,  in  the  absence  of  constitu- 
tional restrictions,  the  whole  power  of  tax- 
ation is  vested.  It  is  further  apparent  that 
the  license  tax  imposed  by  the  act  in  ques- 
tion can  be  said  to  be  a  franchise  tax  in 
a  very  limited  sense  merely.  It  is  far  more 
in  the  nature  of  a  license  tax  imposed  upon 
the  privilege  of  being  and  continuing  to  ex- 
ist as  a  corporation.  It  must  be  conceded. 
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however,  that  nearly  all,  if  not  all,  the  an- 
thorities  apply  the  term  "franchise''  to  the 
privilege  of  becoming  and  existing  as  a  cor- 
poration. The  cases  are,  however,  so  nu- 
merous, and,  in  view  of  the  varied  facts  and 
circumstances  upon  which  the  decisions 
are  based  are  so  conflicting,  that  they 
shed  but  little,  if  any,  light  upon  the  real 
question  to  be  solved  in  this  case  in  view 
of  the  provisions  of  our  Constitution. 
There  are  a  large  number  of  cases,  however, 
in  which  it  is  held  that  franchises  for  the 
purposes  of  taxation,  and  perhaps  for  some 
other  purposes,  partake  of  a  dual  character. 
We  shall  refer  to  a  few  only  of  the  many 
cases  that  might  be  cited. 

In  the  case  of  Cedar  Rapids  Waier  Co.  v. 
Cedar  Rapids,  118  Iowa,  at  page  238,  91  N. 
W.,  at  page  1083,  it  is  said:  "The  terra 
'franchise'  is  defined  in  various  ways,  and 
its  meaning  depends  more  or  less  upon  the 
connection  in  which  the  word  is  employed. 
Without  going  into  any  extended  research 
as  to  its  origin,  it  may  be  said  that  a  fran- 
chise is  a  special  privilege  conferred  by  gov- 
ernmental authority  upon  individuals,  and 
which  does  not  belong  to  citizens  of  the 
country  generally  as  a  matter  of  common 
right.  It  is  also  to  be  regarded  as  a  generic 
term  covering  all  rights  granted  to  a  corpo- 
ration by  legislative  act  or  statute.  .  .  . 
A  corporation  (by  which  is  meant  an  as- 
sociation of  individuals  into  a  body  law- 
fully exercising  corporate  powers)  is  itself 
a  franchise,  and  the  different  powers  which 
may  be  exercised  by  the  corporation  are 
also  franchises.  In  the  first  illustration 
above  used,  the  franchise  is  the  privilege 
by  the  individual  members  to  be  a  corpora- 
tion and  exercise  corporate  powers;  and,  in 
the  second,  the  franchise  is  the  privilege 
which  is  granted  to  the  corporation,  when 
organized,  to  perform  certain  acts  or  to 
carry  on  certain  business."  The  same 
thought  is  expressed  in  different  words  in 
the  case  of  Pierce  v.  Emery,  32  N.  H.  484, 
in  which  case  Mr.  Chief  Justice  Perley,  at 
page  507,  uses  the  following  language: 
"The  word  'franchise,'  so  often  used  in  the 
act  and  in  the  deed,  has  various  significa- 
tions, both  in  a  legal  and  popular  sense. 
A  corporation  is  itself  a  franchise  belonging 
to  the  members  of  the  corporation;  and  a 
corporation,  being  itself  a  franchise,  may 
hold  other  franchises,  as  rights  and  fran- 
chises of  the  corporation.  A  municipal 
corporation,  for  instance,  may  have  the 
franchise  of  a  market,  or  of  a  local  court; 
and  the  different  powers  of  a  private  cor- 
poration, like  the  right  to  hold  and  dis- 
pose of  property,  are  its  franchises.  .  .  . 
A  corporation,  being  itself  a  franchise,  con- 
sists and  is  made  up  of  its  ris^hts  and  fran- 
chises." In  the  case  of  State,  Marsden  Co., 
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Prosecutor,  v.  State  Assessors,  61  N.  J.  L. 
461,  39  Atl.  638,  the  question  as  to  wheth- 
er a  certain  license  tax  imposed  upon  cer- 
tain corporations  was  a  tax  upon  corpo- 
rate property  was  involved.  The  corpora- 
tion asserted  that  it  was,  and  the  assessors 
contended  to  the  contrary.  At  page  462  of 
61  N.  J.  L.,  Mr.  Justice  Collins,  in  speaking 
for  the  court,  adopts  and  approves  the  lan- 
guage used  by  the  same  court  in  another 
similar  case  reported  in  Standard  Under- 
ground Cable  Co.  v.  Atty.  Gen.  46  N.  J.  £q. 
270,  19  Am.  St.  Rep.  394,  19  Atl.  733.  The 
language  referred  to  is  as  follows:  "The 
fault  of  this  position  is  the  assumption  that 
this  tax  is  one  upon  property.  Such,  mani- 
festly, is  not  the  case.  The  law  in  question 
imposes  a  tax  on  certain  corporations  by 
way  of  a  license  for  exercising  corporate 
franchises.  It  is  declared  to  be  such  tax  bv 
the  act,  and  although  it  is  laid  on  this  class 
of  corporations  with  respect  to  the  capital 
stock,  the  tax  possesses  the  legal  quality  of 
a  license  or  franchise  tax."  The  same  doc- 
trine is  laid  down  in  Honduras  Commercial 
Co.  y.  State  Assessors,  54  N.  J.  L.  278,  23 
Atl.  668,  and  also  in  the  following  cases: 
People  ex  rel.  United  States  Aluminium 
Printing  Plate  Co.  v.  Knight,  174  N.  Y.  475, 
63  L.R.A.  87,  67  N.  E.  65;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  695,  33  L.  ed.  1025,  10 
Sup.  Ct.  Rep.  593;  Tremont  &  S.  Mills  v. 
Lowell,  178  Mass.  469,  59  N.  E.  1007. 

We  do  not  deem  it  necessary  to  refer  to 
the  other  cases  that  in  some  form  or  other 
invoke  the  same  doctrine.     The  contention 
that  the  case  at  bar  is  distinguishable  from 
the  cases  cited  above,  upon  the  ground  that 
the  Constitution  of  this  state  declares  fran- 
chises to  be  property,  is  not  tenable,  in  view 
that  that  instrument    in  terms    recognizes 
the  fact  that  franchises  may  and   do   par- 
take of  a  dual  character,  as  we  have  point- 
ed out.     We  have  therefore  cited  the  fore- 
going cases  only  for  the  purpose  of  showing 
that  the  framers  of  our  Constitution,  in  at- 
tributing to   corporate    franchises    a     dual 
character,    were    clearly  in  harmony     with 
the  law  as  it  is  declared  to  be  by  the  courts. 
The  act,  in  our  opinion,  is  valid,   and   we 
again  repeat,  what  this  court  has  so   often 
declared,  that  when  an  act  or  statute  is  at- 
tacked .upon  the  ground    that    it    violates 
some   provision  of   the   Constitution    or    in 
some  way  is  repugnant  to  that  instriimeut, 
it  must  clearly  appear  to  be  so,  or  the  act 
or  statute  must  be  held  valid.     This     doc- 
trine applies  with  especial  force  to    a   law 
which  sets  in  motion  a  sovereign  power  such 
as  the  power  of  taxation,  when  it  is  allepred 
that  the  Constitution  prohibits  the  exercise 
of  the  power.     In  such  a  case,  unleas   it   is 
made  to  appear  beyond  a  reasonable   doubt 
that  the  sovereign  power  to  impose  taxes  in 
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a  particular  way  is  withheld  from  the  leg- 
islature, the  law  imposing  a  particular  tax 
most  be  upheld. 

The  case  of  Western  U;  Teleg.  Co.  v. 
Omaha,  73  Neb.  527,  103  N.  W.  84,  relied 
upon  by  appellant,  does  not  in  any  way 
impugn  the  doctrine  we  are  seeking  to  en- 
force here.  The  decision  in  that  case  is 
based  upon  the  theory  that  the  legislature 
could  not,  within  the  provisions  of  the  Con- 
stitution of  Nebraska,  arbitrarily  determine 
the  value  of  franchises  and  tax  them  at  the 
rate  that  other  property  is  taxed;  but  it  is 
he]d  that  if  franchises  are  taxed  as  tangible 
property,  then  the  value  thereof  must  be  as- 
certained by  the  same  methods  that  the 
value  of  other  property  is  ascertained  for 
the  purposes  of  taxation.  It  is,  however, 
conceded  in  that  case  that  the  legislature 
may  do  what  is  attempted  to  be  done  in  the 
aet  in  question,  namely,  impose  a  tax  upon 
the  right  to  exercise  the  privilege  conferred 
by  the  corporate  franchise.  The  other  cases 
cited  by  counsel  for  appellant  upon  this 
point,  in  effect,  do  no  more  than  support  the 
doctrine  of  the  Nebraska  case  referred  to. 

The  contention  that  the  act  is  void,  upon 
the  ground  that  it  offends  against  the  uni- 
formity clause  of  the  Constitution,  cannot 
be  sustained.     Having  determined  that  the 
tax  is  not  a  tax  upon  property  within  the 
purview  of  the  Constitution  of  this  state,  it 
follows  that  the  classification,  the  amount 
of  the  tax,   and   the   manner   of  collecting 
it,  is  a  matter  largely,  if  not  entirely,  with- 
in the  legislative  discretion.     With  regard 
to  this  point  the  same  principle  is  involved 
in  this  case  that  was  involved,  in    the  case 
of  Salt  Lake   City   v.    Christensen   Co.   34 
Uah,  38,  17  L.R.A.(N.S.)  898,  95  Pac.  523, 
and  it  is  therefore  needless  to  extend  the 
discussion  upon  this  point.     In  addition  to 
the  authorities  cited  in  that  case,  we  refer 
to  the  following:     Denver  City    R.    Co.    v. 
Denver,  21  Colo.  350,  29  L.R.A.  608,  62  Am. 
St.  Rep.  239,  41  Pac.  826;   Home  Ins.  Co. 
V.  -Vew  York,  134  U.  S.  600,  33  L.  ed.  1029, 
10  Sup.  Ct.  Rep-  593 ;  1  Cooley,  Taxn.  3d  ed. 
p.  412. 

It  is  further  contended  that  the  act  is 
▼Old  for  micertainty,  in  thiit  it  fixes  no  time 
at  which  the  duty  to  pay  the  tax  arises,  and 
because  the  nonpa3rment-  thereof  does  not 
prevent  the  corporation  from  continuing  its 
business,  although  it  may  refuse  or  neglect 
to  pay  the  tax.  As  to  the  first  point,  it 
is  sufficient  to  say  that  the  license  tax  im- 
posed is  an  annual  tax  payable  "on  or  be- 
fore the  15th  day  of  November  of  each 
year."  Any  corporation  falling  within  the 
class  mentioned  in  the  act  •  upon  whom  the 
tax  is  imposed,  and  which  has  obtained 
from  the  state  a  franchise  to  transact  busi- 
ness as  a  corporation  at  any  time  before  the 
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15th  day  of  November  of  any  year,  is  liable 
for  the  tax,  and,  when  paid,  is  entitled  to 
the  certificate  mentioned  in  §  5  of  the  act^ 
which  entitles  such  corporation  to  continue 
to  transact  its  corporate  business  for  the 
whole  year  and  until  the  15th  day  of  No- 
vember of  the  following  year.  Any  corpo- 
ration  organized  after  the  15th  day  of  No- 
vember in  any  year,  clearly  cannot  be  re- 
quired to  pay  the  tax  until  the  following 
November.  If  it  be  said  that,  this  author- 
izes a  newly  created  corporation  to  trans- 
act business  for  a  period  for  which  it  pays 
no  tax,  it  may  likewise  be  said  that  the 
same  condition  exists  with  regard  to  any 
annual  tax.  Even  upon  a  property  tax 
when  a  person  becomes  the  owner  thereof 
after  the  time  for  assessing  the  property  has 
passed,  he  may  hold  it  immune  against  tax- 
ation until  the  next  annual  period  for  as- 
sessment arrijres.  The  legislature  no  doubt 
could  have  provided  that  any  corporation 
formed  after  the  15th  day  of  November  in 
any  year  should  be  required  to  pay  a  tax 
in  proportion  to  the  time  intervening  be- 
tween its  organization  and  the  end  of  the 
yearly  term,  namely,  the  15th  day  of  No- 
vember. The  mere  fact  that  this  was  not 
done,  however,  in  no  way  affects  either  the 
certainty  or  the  uniformity.  It  is  made  to 
operate  upon  all  corporations  in  the  same 
way  where  their  status  is  the  same.  Nor 
do  we  see  anything  objectionable  in  the 
fact  that  the  act  does  not  deprive  the  cor- 
poration of  its  privileges  in  case  of  de- 
fault of  payment  of  the  tax.  This  is  m 
mere  matter  of  detail  in  enforcing  the  tax. 
If  the  tax  is  valid,  and  we  think  it  is,  then 
the  corporations  upon  whom  it  is  imposed 
certainly  cannot  be  heard  to  complain  that 
the  penalty  in  case  of  default  is  not  more 
drastic  than  it  is.  Nor  is  there  any  merit 
in  the  contention  that  both  the  tax  and  pen- 
alty constitute  a  lien  upon  the  tangible 
property  of  the  corporation.  This  is  the 
method  that  the  legislature  has  adopted  to 
enforce  payment  of  the  tax,  and,  as  we  have 
pointed  out  in  Salt  Lake  City  v.  Christen- 
sen, supra,  is  a  matter  entirely  within  the 
legislative  discretion.  The  law,  no  doubt,  is 
somewhat  crude  and  imperfect,  and  may  not 
be  the  best  that  could  be  devised  for  the  pur- 
poses of  raising  revenue,  but  neither  one  nor 
all  of  these  reasons  can  in  any  way,  nor  to 
any  extent,  affect  the  validity  of  the  law 
itself. 

From  what  has  been  said,  we  hold:  (1) 
That  the  act  in  question  is  not  clearly  re- 
pugnant to  any  constitutional  provision; 
(2)  that  the  tax  in  question  is  a  mere  li- 
cense tax  imposed  by  the  state  upon  certain 
corporations  for  the  privilege  granted  them 
by  it  to  be  and  to  continue  to  transact 
business  in  this  state  as  a  corporation,  and 
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the  tax  was  not  intended  to  be,  nor  is  it,  a 
tax  upon  franchises  as  tangible  property, 
and  therefore  does  not  offend  against  the 
provisions  of  §  2  of  article  13  of  the  Con- 
stitution; (3)  that  the  manner  in  which  the 
tax  is  imposed  and  the  amount  that  each 
corporation  is  required  to  pay,  as  ascer- 
tained and  fixed  by  the  act^  is  not  contrary 
to  any  constitutional  provision;  (4)  that 
the  period  of  time  for  which  the  payment 
of  the  tax  entitles  the  corporation  to  con- 
tinue its  business  without  further  payment 
is  certain;  and  (6)  that  the  act  is  not  so 
uncertain  nor  unfair  in  any  of  its  provisions 
that  a  court  would,  for  that  reason,  be  au- 
thorized to  declare  it  invalid. 

The  judgment  therefore  ought  to  be,  and 
it  accordingly  is,  affirmed,  with  costs  to  re- 
spondent. 

McCarty,  Ch.  J.,  and  StNinp,  J.,  con- 
cur. 


MINNESOTA  supreme:  COURT. 

HULDA    E.    FRISK 

V. 

CHARLES  M.  CANNON  et  al. 

(110  Minn.  438,  126  N.  W.  67.) 

Physician  —  use    of    electricity  —  negli- 
Sence. 

Plaintiff  was  placed  by  one  of  defendant 
physicians  on  an  insulated  platform,  a 
conical  cap  was  put  above  and  in  front  of 
her  head,  and  electricity  was  caused  to  be 
discharged  by  a  static  machine  through  the 
cap  upon  plaintiff's  head.     Defendant  left 

Headnote  by  the  Court. 


the  room.  No  attendant  was  present. 
Plaintiff's  head  was  seriously  burned.  It 
is  held  that  actionable  negligence  on  the 
part  of  defendant  was  shown. 

(Jaggard,   J.,   dissents.) 

(April  22,   1910.) 

CROSS-APPEALS  from  a  judgment  of  the 
District  Court  for  Ramsey  County  in 
plaintiff's  favor  as  to  defendant  Frank  E. 
Balcome,  and  from  an  order  dismissing  as 
to  defendant  Charles  M.  Cannon,  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendants' n^ligence;  the  plaintiff  appealing 
from  the  order  of  dismissal,  and  defendant 
Balcome  from  the  judgment  taken  against 
him.     Order   and   judgment   affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.   Richard   &   Coe  for   plaintiff. 

Messrs.  O.  D.  O'Brien  and  B.  I>. 
O'Brien,   for   defendants: 

Defendant  Balcome  was  not  negligent. 

Jenkins  v.  St.  Paul  City  R.  Co.  105  Minn. 
504,  20  L.R.A.   (N.S.)   401,  117  N.  W.  928. 

Per  Cnriam: 

Plaintiff  and  appellant  charged  the  de- 
fendants and  respondents,  as  partners  en- 
gaged in  the  practice  of  medicine,  with  hav- 
ing  negligently  treated  plaintiff  with  static 
electricity,  to  her  injury.  It  was  alleged: 
Plaintiff  was  placed  on  an  insulated  plat- 
form connected  with  the  electrical  machine. 
Above  and  in  front  of  her  head  was  put  a 
conical  cap,  in  a  position  subsequently  de- 
scribed in  detail.  Static  electricity  was 
caused  to  be  discharged  from  the  machine, 
through  the  cap,    in,  upon,    and    through 


Note,  —  Liability  of  physician  for  in- 
juries  resulting  from,  electrical  or 
X-ray  treatment. 

The  rule  |roveming  the  liability  for  in- 
juries resulting  from  the  use  of  the  X-ray 
is  the  same  as  in  other  actions  for  mal- 
practice, and  the  criterion  is  whether  such 
reasonable  care  and  skill  has  been  exer- 
cised as  is  usually  given  by  physicians 
and  surgeons  in  good  standing  in  the  lo- 
cality. Henslin  v.  Wheaton,  91  Minn.  219, 
64  L.R.A.  126,  103  Am.  St.  Rep.  604, 
97  N.  W.  882,  1  A.  &  E.  Ann.  Cas.  19;  Gere 
V.  Brockman,  138  Mo.  App.  231,  119  S.  W. 
1082;  Sweeney  v.  Erving,  38  Wash.  L.  Rep. 
295.  The  court  in  the  first  case  said; 
'This  is  the  first  case  to  come  before  us 
involving  alleged  negligence  on  the  part  of 
physicians  in  applying  the  recently  dis- 
covered X-rays,  and  no  rule  of  care  in  such 
cases  has  been  laid  down.  But  there  can  be 
no  doubt  that  the  rule  applicable  to  the 
care  and  skill  required  oi  physicians  to- 
ward their  patients  in  other  cases  applies. 
That  rule  was  stated  in  Martin  v.  Court- 
ney, 87  Minn.  197,  91  N.  W.  487.  in  the 
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following  language:  'The  legal  obligation 
of  the  physician  to  his  patient,  where  his 
conduct  is  questioned  in  an  action  of  this 
character,  demands  of  him  no  more  than 
the  exercise  of  such  reasonable  care  and 
skill  as  is  usually  given  by  physiciana  or 
surgeons  in  good  standing.'  The  rule  ia 
one  of  ordinary  care  and  prudence,  and  the 
question  presented  in  the  case  at  bar  ia 
whether  the  evidence  received  and  that  of- 
fered on  the  trial  tended  to  show  a  failure 
on  the  part  of  defendants  to  exercise  such 
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care. 

And  a  physician  is  not  an  insurer  of  the 
success  of  treatment  by  the  X-ray.  or  that 
it  will  not  be  attended  by  unexpected  re- 
sults, but  he  is  only  required  to  have  the 
necessary  learning  and  experience  to  give 
the  treatment  in  a  careful  and  prudent 
manner.    Gore  v.  Brockman,  supra. 

It  has  been  held  that  the  fact  that  a  |mi- 
ticnt  was  burned  by  an  X-ray  is  itself  evi- 
dence that  the  treatment  was  improper. 
Shockley  v.  Tucker.  127  Iowa,  456,  103  N. 
W.  360. 

But  a  different  result  was  reached  in 
Sweeney   v,    Erving,   supra,    where   it 
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plaintiff.  Defendant  then  left  the  room. 
Ko  attendant  was  present.  After  the  lapse 
of  eight  or  ten  minutes,  plaintiff  screamed. 
Defendant  immediately  entered  the  room, 
and  discovered  that  her  head  was  smoking. 
Through  the  negligence  of  defendant  a  large 
portion  of  the  top  and  sides  of  plaintiff's 
head  was  seriously  burned,  whereby  she 
was  damaged  in  the  sum  of  $5,000.  Defend- 
ant admitted  the  fact  of  burning,  but  denied 
negligence.  The  case  was  tried  to  a  jury, 
which  returned  a  verdict  of  $1,200  for  plain- 
tiff. This  appeal  was  taken  from  judgment 
entered  against  defendant  Balcome. 

Plaintiff  made  out  a  prima  facie  case  of 
negligence.  Plaintiff's  only  expert  testified 
that,  if  the  cap  were  brought  close  to  the 
head  and  there  was  volume  enough,  there 
would  be  a  continuous  spark,  and  harm 
would  result.  His  testimony  to  the  effect 
that  the  distance  the  cap  was  placed  from 
plaintiff^s  head  would  determine  whether  a 
burn  was  likely  to  occur,  together  with  the 
testimony  of  plaintiff  that  it  was  not  ad- 
justed as  on  former  occasions,  and  also  the 
conduct  of  defendant  in  leaving  the  plaintiff 
in  the  room  unattended,  while  the  machine 
was  working,  for  the  space  of  ten  minutes, 
during  which  time  the  burn  occurred,  in 
connection  with  the  other  evidence  in  the 
case,  was  sufficient  to  take  the  question  of 
defendant's  negligence  to  the  jury. 

The  trial  court  was  justified  in  conclud- 
ing that  defendants  were  not  partners,  and 
that  defendant  Cannon  was  not  liable  for 
the  negligence  of  defendant  Balcome. 

Order  and  judgment  affirmed. 

O'Brien,  J.,  took  no  part. 


Jaggard,  J.,  dissenting: 

I  respectfully  dissent.  The  evidence  in  my 
opinion  rebuts  the  inference  of  negligence, 
to  which  it  may  be  conceded  the  circum- 
stances gave  rise.  It  appears  that  this 
plaintiff  had  been  subjected  to  the  same 
treatment  by  the  sjune  machine  on  seven 
or  eight  previous  occasions  without  harm. 
Defendant  called  a  number  of  well-known 
experts  of  the  highest  character.  Tlie  ef- 
fect of  their  testimony  is:  The  amperage 
or  the  quantity  of  electricity  generated  by 
the  machine  in  question  is  infinitesimal.  It 
figures  at  some  one-millionth  of  an  ampere; 
but  the  electromotive  force  is  large.  The 
effect  resembles  shooting  a  piece  of  eider 
down  from  a  gun.  There  is  great  force,  but 
the  missile  is  so  slight  in  character  that  it 
can  do  no  harm.  No  case  has  ever  been 
known  of  injury  to  a  person  by  a  static  ma- 
chine, nor  is  one  known  in  the  literature  of 
the  profession.  The  occurrence  was  "unique 
in  experience,"  *'a  perfect  mystery,  contrary 
to  all  laws  of  physics."  It  could  not  be  ac- 
counted for  by  any  action  of  the  static  ma- 
chine. A  physician  who  had  been  using  one 
in  his  practice  daily  since  1886,  and  had 
given  perhaps  100,000  treatments,  gave  sim- 
ilar testimony.  Another  physician  with 
seventeen  years'  experience  in  the  use  of  the 
machine  testified  that  he  knew  of  nothing 
which  could  have  produced  this  injury  by 
this  machine,  and  he  knew  of  nothing  which 
could  have  prevented  it.  The  testimony  of 
the  physicians  was  cogent  evidence  of  its 
veracity  and  of  their  competency. 

Certain  experiments  were  performed  by 
defendant  after  the  accident.  If  it  be  con- 
ceded that  this  subsequent  knowledge  of  sci- 


held  that  this  fact  was  not  evidence  of  neg- 
ligence, nnd  did  not  throw  the  burden  on 
the  defendant  of  showing  that  the  injury 
vas  not  caused  by  his  negligence. 

And  it  has  been  held  that  where  some  of 
the  testimony  tends  to  show  that  the  phy- 
ndans  in  the  community  are  ignorant  of 
the  effect  of  X-ray  exposures,  the  jury 
Bsy  well  conclude  that  its  use  by  one  who 
1^  little  knowledge  of  the  consequences 
is  negligence  per  se.  Sauers  v.  Smits,  49 
Wash.  657,  17  L.R.A.(N.S.)  1242,  95  Pac. 
1097. 

It  has  been  held  that  a  physician  to 
whom  a  surgeon  referred  one  of  his  pa- 
tients for  the  purpose  of  having  an  X-ray 
diagnosis  made  might  rely  upon  the  sur- 
geon's judgment  that  the  patient  was  in  a 
physical  condition  to  undergo  the  expo- 
anres.    Sweeney  v.  Erving,  supra. 

A  patient  who  is  burned  by  X-ray  light 
vhile  under  a  physician's  treatment  is  not 
precluded  from  recovering  for  her  injury 
t^Kanae  she  quits  his  treatment  before  she 
shoald  have  done  so,  and  before  he  wished 
^r  to,  or  by  the  fact  that  she  neglected 
to  follow  his  instructions  as  to  the  care 
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of  the  part  affected.  Sauers  v.  Smits, 
supra. 

Where  an  action  for  malpractice  by 
burning  plaintiff  by  the  use  of  the  X-ray 
is  submitted  to  the  jury  solely  on  the  ques- 
tion of  whether  the  defendant  was  negli- 
gent in  his  methods  of  using  the  X-ray,  tes- 
timonv  of  physicians  of  other  schools  ot 
medicine  than  the  defendant,  tO'  the  effect 
that  X-ray  treatment  is  not  a  proper  one 
for  appendicitis,  is  admissible,  since  the 
question  of  negligence  is  one  of  science  and 
skill,  wholly  independent  of  the  methods  of 
treatment  by  any  particular  school.  Shock- 
ley  V.  Tucker,  supra. 

So,  where  it  is  applied  merely  to  locate 
a  foreign  substance,  a  physician  is  not 
entitled  to  have  the  question  of  his  care 
determined  by  those  of  his  own  school 
alone,  and  a  professor  who  is  familiar  witli 
the  X-ray  may  testify  as  to  whether  tho 
use  was  negligent.  Henshn  y.  Wheaton, 
supra. 

Evidence  that  defendant  in  an  action  for 
a  negligent  burning  by  use  of  an  X-ray 
machine  had  burned  other  patients  is  in- 
competent.    Shockley  v.  Tucker,  supra. 
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ence,  as  distinguished  from  the  mere  appli- 
cation of  familiar  forces  to  ordinary  sub- 
stances, was  admissible  in  evidence, — com- 
pare Staloch  y.  Holm,   100  Minn.    276,    9 
L.R.A.    (N.S.)    712,  111    N.    W.    264,    with 
Glockner  v.  Harwood  Mfg.  Co.  100  Minn.  30, 
122   N.   W.  465,   123   N.   W.   807,— the  ex- 
periments were  not  significant  in  this  case. 
The  way  in  which  the  conical  cap,  described 
as  an    inverted  crown    or    sunflower,    was 
placed   near   plaintiff's  head,   the   one   sug- 
gested explanation  of  how  the  accident  hap- 
pened, is  not  shown  to  have  been  its  cause. 
According  to  plaintiff,  that  cap  was  placed 
within  2  or  3  inches  from  her  head,  instead 
of  6  or  8  inches  away,  as  at  other  times. 
The  decrease  in  distance  tended  to  increase 
the  strength  of  the  current  communicated  to 
the  patient's  head;   but  it  had  never  been 
known    to   produce    the   effect    here    com- 
plained   of  before    the    accident.     It    was 
shown  by  uncontradicted  and  un  impeached 
testimony  that  the  force  of  the  charge  or 
amount  of  electricity    used    or    turned    on 
plaintiff  in  its  usual  operation  would  have 
been  absolutely  harmless,  however  the  cap 
had  been  adjusted;  that  if  the  cap  had  been 
placed  immediately  on  top  of  her  head,  it 
might    have    produced    unpleasant    sensa- 
tions, but  according  to  all  known  experience 
would  not  have  injured  the  plaintiff.    "Good 
practice  requires  that  it  should  just  clear 
the  head;   that  is  all."     The  patient  could 
perceive  the  cone  in  front  of  her,  so  that, 
if  there  had  been  a  spark,  she  would  have 
seen  it,  but  did  not  see  it.    It  is  to  be  noted 
that  it  was  the  back  of  her  head  which  was 
burned.     Moreover,  it  is  the  universal  ex- 
perience that  there  might  have  been  a  spark 
without  possible  harm.    When  an  individual 
passes  over  a  carpet,  a  spark  is  often  gen- 
erated, which  would,  for  instance,  light  gas, 
without  any  possible  harm  to  the  individual. 
The  absence  of  any  assistant  in  the  room 
with  plaintiff  is  not  shown  to  have  been  a 
material  factor.     How  such  person,  if  pres- 
ent,  could   have   prevented   the  harm,  does 
not  appear.    If  he  had,  for  example,  turned 
off  the  electricity  which  operated  the  ma- 
chine,  its  wheels  would  have   revolved   for 
some  time  from  momentum.      Nor    has    it 
been  suggested  how  any  interposition  could 
have  been  effective  to  have  stopped  the  pas- 
sage of  the  current,  which  plaintiff  said  took 
more  time    than    a  second,  but  whicli  must 
have  been  practically  instantaneous.     It  ap- 
pears that  the  presence  of  a  physician  or  an 
assistant  was  not  required  by  good  medical 
practice,  nor  that  there  was  any  reasonable 
anticipation  of    harm    which    suggested  it. 
Neither  the  facts  in  the  record  nor  any  con- 
jecture  reasonably  founded  thereon  tends  to 
show  that  the  failure  of  the  physician  to 
give  plaintiff  any  directions  concerning  the 
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use  of  the  machine,  or  to  be  present  in  per- 
son or  by  representative,  was  the  proximate 
cause  of  the  harm  complained  of. 

The  defendant  had  a  right  to  rely  on  the 
presumption  of  the  uniformity  of  the  oper- 
ation of  natural  forces.  He  was  not  bound 
to  anticipate  that  a  certain  exceptional  phe- 
nomenon, beyond  the  range  of  invariable  and 
extensive  experience,  would  happen.  The 
courts  have,  indeed,  denied  responsibility  for 
damage  due  to  flood,  tempests,  or  to  light- 
ning, which  are  known  to  happen  frequent- 
ly, and  of  which  certain  premonitary  indica- 
tions are  common.  See  Baccelli  v.  North 
River  Stone  Co.  133  App.  Div.  449,  118  N.  Y. 
Supp.  29.  This  accident  was  like  &  flash 
from  a  clear  sky.  Wind,  it  is  known,  can 
prove  destructive;  but  could  the  proprietor 
of  a  place  where  an  electric  fan  is  used  be 
reasonably  held  to  anticipate  that  the 
breeze  it  generated  would  inflict  injury?  It 
is  true  defendant  was  dealing  with  a  force 
which  he  knew  in  many  manifestations  is 
dangerous;  but  in  this  particular  form  in 
numberless  instances  it  had  proved  innocu- 
ous. According  to  the  record  before  us, — • 
and  we  are  controlled  by  that, — nothing 
within  the  range  of  a  large  and  familiar  ex- 
perience suggested  even  the  possibility  of 
harm.  Defendant,  moreover,  had  purchased 
from  reputable  makers  a  standard  machine, 
which,  at  the  time  of  the  accident,  was  in 
perfect  order.  It  had  previously  been  oper- 
ated upon  this  plaintiff  repeatedly  and  safe- 
ly. He  had  a  right  to  rely  on  its  uniform 
and  safe  operation.  Jenkins  v.  St.  Paul 
City  R.  Co.  105  Minn.  504,  20  L.R.A.  (N.S.) 
401,  117  N.  W.  928. 

I  am  compelled  to  conclude  that  plaintiff 
suffered  from  the  results  of  a  physical  force 
partially  known  and  in  some  measure  un- 
known, whose  particular  potentiality  for 
harm  could  not  have  reasonably  been  fore- 
seen, and  for  which  defendant  w.aa  not  re- 
sponsible. 
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(218  U.  S.  124,  64  L.  ed.  965,  30  Sup.  Ct 

Rep.  649.) 

Interstate     commerce   —   state     license 
tax  — peddlers  and  drammers. 

The  sale  within  the  state  of  a  frame  for 
a  portrait,  made  in  another  state,  to  fill 
an  order  taken  by  a  solicitor  in  the  former 
state,  cannot  be  so  separated  from  the  rest 
of  the  dealings  between  the  nonresident 
maker  and  the  purchaser  as  to  sustain  the 
imposition  of  a  license  tax  under  Ala,  act 
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of  Mareli  7,  1907,  §  17,  where  the  order  for 
the  portrait  contemplated  its  delivery  in 
an  appropriate  frame,  which  the  purchaser 
of  the  portrait  should  have  the  option  of 
buying  at  the  factory  price. 

(May  31,  1910.) 

ERROR  to  the  Alabama  Supreme  Court 
to  review  a  judgment  affirming  a  judg- 
ment of  the  City  Court  of  Montgomery,  con- 
victing defendant  of  selling  picture  frames 
without  a  license.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  B.  Gash,  for  plaintiff  in  error: 
Section  17  of  Alabama  act  of  March  7, 
1907,  providing  that  every  person  who  so- 
licits orders  for  pictures  or  frames,  or  sells 
or  disposes  of  picture  frames,  shall  pay  a  li- 


cense tax  in  eaeK  county,  is  an  attempt  to 
interfere  with  and  to  regulate  commerce, 
and  as  such  is  invalid  as  to  an  agent  of  a 
corporation  residing  out  of  the  state. 

Caldwell  y.  North  Carolina,  187  U.  S.  622, 
47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229;  Bren- 
nan  v.  Titusville,  163  U.  S,  289,  38  L.  ed. 
719,  4  Inters.  Com.  Rep.  658,  14  Sup.  Ct. 
Rep.  829;  Robbins  v.  Taxing  Dist.  120  U.  S. 
489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7 
Sup,  Ct.  Rep.  592;  Asher  v.  Texas,  128  U.  S. 
129,  32  L.  ed.  368,  2  Inters.  Com.  Rep.  241,  9 
Sup.  Ct.  Rep.  1 ;  Lyng  v.  Michigan,  135  U.  S. 
161,  23  L.  ed.  150,  3  Inters.  Com.  Rep.  143, 
10  Sup.  Ct.  Rep.  725;  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep. 
851;  State  Freight  Tax  Case,  15  Wall.  232, 
21  L.    ed.    146;    Brown    v.    Maryland,    12 


Hote.^IAcense  or  occupation  tax  on 
haickera  and  peddlers,  and  persons 
engaged  in  soliciting  orders  hy  sam- 
ple or  otherwise,  as  a  violation  of  the 
commerce  clause. 

This  question  has  already  been  covered 
in  a  note  to  State  v.  Bayer,  19  L.R.A.(N.S.) 
297,  to  which  may  be  added  the  following 
decisions,   reported    since   its   compilation: 

Discrimination     against    manufactures    or 
products  of  other  states. 

The   Colorado    statute    Rev.    Stat.    1908, 
§§  3563  et  seq.)  providing  for  the  licensing 
of  itinerant  vendors,  which  defines  the  term 
"itinerant  vendor"  as  any  person,  either  as 
principal  or  agent,  who  engages  in  a  tem- 
porary or  transient  business  in  the  state, 
either    in    one     locality    or     in     traveling 
about  the  country,  or  from  place  to  place, 
selling  manufactured  goods,  wares,  or  mer- 
chandise, except  to  merchants,  in  the  usu- 
al course  of  business,  and  which  therefore 
in  its  operation  would  exempt  from  license 
a  person    permanently    engaged    in    manu- 
facturing in   the  state,  although  he  might 
travel  about  the  state  to  sell  his  product, 
while  requiring  a  manufacturer  in  another 
state,  without  a  permanent  place  of  busi- 
ness within  the  state  enacting  the  statute, 
to  obtain  a  license  before  seeking  to  obtain 
a  market  for  his  product  by  selling  to  pur- 
chasers for  their   own   use,    is   unconstitu- 
tional, as  imposing  a  burden   upon    inter- 
state oommerce;  since,  when  reduced  to  its 
final  analysis,  the  license  exacted  is  noth* 
ing  more  or  less  than  a  tax  imposed  upon 
outside  manufacturers  for  the  privile.sfe  of 
selling  their  products   in  the   state  direct 
.  to    the    consumers,     while     manufacturers 
^thin  the   state    are    relieved    from    that 
burden.    Smith  v.  Farr,  46  Colo.  364,  104 
Pac.  401;   Leonard  y.  Reed,  46  Colo.  307, 
104  Pac  410. 

Validity  as  an  exercise  of  police  power. 

In  Ex  parte  Crowder,  171  Fed.  250,  a 
statnte  requiring  peddlers,  with  certain  ex- 
ceptions, to  procure  a  license  in  each  coun- 
ty where  they  did  business,  to  pay  a   li- 
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cenBe  fee  of  $100  for  a  peddler  on  foot, 
$150  for  a  peddler  with  one  horse  and  a 
wagon,  $250  for  a  peddler  with  two  horses 
and  a  wagon,  and  $300  for  a  peddler  with 
any  other  conveyance,  and  to  make  a  spe- 
cial deposit  with  the  county  treasurer  of 
$500,  which  deposit  is  made  subject  to 
taxes,  to  attachment  and  execution  on  be- 
half of  creditors  of  the  licensee,  whose 
claims  arise  in  connection  with  the  busi- 
ness  done  under  the  license,  to  garnishment 
in  any  civil  action  in  contract  or  tort 
brought  against  the  licensee,  to  the  pay- 
ment of  fines  incurred  by  the  licensee 
through  violation  of  the  statute,  and  to  be 
held  by  the  county  treasurer  for  a  period 
of  ninety  days  from  the  date  of  cancelation 
of  the  license, — ^which  statute  is  general  in 
its  application,  without  discrimination 
against  persons,  Whether  residents  or  non- 
residents of  the  state,  nor  against  commod- 
ities, whether  produced  within  the  state 
or  imported  from  other  states  or  countries, 
— was  held  to  be  strictly  a  police  and  rev- 
enue statute,  applicable  to  business  to  be 
transacted  wholly  within  the  state,  and 
not  to  create  an  invidious  burden  upon  in* 
terstate  or  foreign  commerce. 

Interstate  character  of  transaction   as  af- 
fected by  delivery  through  agent. 

In  Wilcox  V.  People,  46  Colo,  382,  104 
Pac.  408,  it  was  held  that  an  agent  for  a 
manufacturer  located  in  another  state,  who, 
through  persons  employed  for  that  purpose, 
solicited  and  secured  orders  for  vehicles 
manufactured  and  then  in  such  other  state, 
which  orders  were  filled  by  his  principal, 
and  the  vehicles  shipped  to  him,  and  by  him 
delivered  to  the  purchasers,  could  not  con- 
stitutionally be  required  to  obtain  a  license. 

— as  affected  by  shipment  in  bulk  to  agent. 

In  Crenshaw  v.  State  (Ark.)  130  S.  W. 
569,  it  was  held  that  a  statute  requiring 
any  person  who  shall  travel  over  and 
through  any  county  and  peddle  or  sell  cer- 
tain articles,  to  procure  a  license,  and 
which,  in  defining  peddling,  departs  from 
the  common-law  definition  in  not  making  it 
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Wheat.  419,  6  L.  ed.  678;  Stockard  v.  Mor- 
gan, 186  U.  S.  27,  46  L.  ed.  786,  22  Sup.  Gt. 
Rep.  676. 

An  agent  of  a  foreign  corporation,  who 
delivers  a  frame  to  each  purchaser  of  por- 
traits whose  contract  of  purchase  provides 
that  the  portrait  will  be  delivered  in  a 
suitable  frame,  that  may  be  accepted  at 
factory  price,  who  has  only  one  frame 
fitted  to  and  surrounding  each  por- 
trait as  it  is  delivered,  and  who  does  not 
offer  to  sell  any  frame  to  others  than  those 
whose  contract  calls  for  the  option  of  ac- 
cepting said  suitable  frame,  and  who  car- 
ries no  extra  frames  whatever,  but  keeps  the 
title  for  his  company,  or  returns  to  his  com- 
pany any  frame  that  is  refused, — is  engaged 
solely  in  interstate  commerce. 

Chicago  Portrait  Co.  v.  Macon,  147  Fed, 
967;  State  v.  Coop,  62  S.  C.  608,  41  L.R.A. 
601,  30  S.  E.  609;  Laurens  v.  Elmore,  66 
S.  C.  477,  46  L.R.A.  249,  33  S.  E.  660. 

The  statute  discriminates  against  the 
rights  and  privileges  of  citizens  of  other 
states. 

Welton  V.  Missouri,  91  U.  S.  276,  23  L.  ed. 
347;  Walling  v.  Michigan,  116  U.  S.  446, 
29  L.  ed.  691,  6  Sup.  Ct.  Rep.  464;  Webber 
V.  Virginia,  103  U.  S.  344,  26  L.  ed.  665. 

Messrs.  Alexander  M.  Garber,  Attorney 
General,  and  Thomas  W.  Martin,  for  de- 
fendant in  error: 

The  sale  of  the  frames  was  made  and 
completed  in  Alabama  by  the  agent  after  the 
frames  were  brought  into  the  state,  and 
while  in  the  possession  of  the  agent;  and 
therefore  the  transaction  with  respect  to 
the  frames  was  not  interstate  but  intrastate 
commerce,  and  the  conviction  should  be  sus- 
tained under  the  latter  alternative  in  the 
complaint. 

State  V.  Montgomery,  92  Me.  433,  43  Atl. 
13;  Chrystal  v.  Macon,  108  Ga.  27,  33  S.  E. 
810;  Howe  Mach.  Co.  v.  Gage,  100  U.  S. 


676,  26  L.  ed.  764;  Emert  t.  Missouri,  166 
U.  S.  296,  39  L.  ed.  430,  6  Inters.  Com.  Rep. 
68,  16  Sup.  Ct.  Rep.  307;  American  Steel  & 
Wire  Co.  v.  Speed,  192  U.  S.  600,  48  L.  ed. 
538,  24  Sup.  Ct.  Rep.  366;  Rearick  r.  Penn- 
sylvania, 203  U.  S.  607,  61  L.  ed.  296,  27 
Sup.  Ct.  Rep.  159;  General  Oil  Co.  v.  Grain, 
209  U.  S.  231,  52  L.  ed.  766,  28  Sup.  Ct. 
Rep.  476. 

As  to  when  the  taxing  power  of  the  state 
begins,  see: 

American  Steel  &  Wire  Co.  v.  Speed  and 
Rearick  v.  Pennsylvania,  supra;  General 
Oil  Co.  V.  Grain,  209  U.  S.  212,  62  L.  ed. 
766,  28  Sup.  Ct.  Rep.  476. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  convicted  and 
sentenced  to  a  fine  on  a  complaint  for 
breach  of  an  Alabama  statute  of  March  7, 
1907.  By  §  17  of  that  act  a  license  tax  was 
imposed  on  persons  who  did  not  have  a  per- 
manent place  of  business  in  the  state,  and 
also  keep  picture  frames  as  a  part  of  their 
stock  in  trade,  if  they  solicited  orders  for 
the  enlargement  of  photographs  or  pictures 
of  any  character,  or  for  picture  frames, 
whether  they  made  charge  for  such  frames 
or  not,  or  if  they  sold  or  disposed  of  pic- 
ture frames.  The  Chicago  Crayon  Company, 
having  its  only  place  of  business  in  Chi- 
cago, and  being  engaged  in  the  business  of 
making  and  enlarging  portraits  from  photo- 
graphs, and  in  the  manufacturing  of  picture 
frames,  solicited  orders  in  Alabama  with- 
out paying  the  license  tax.  These  orders 
were  given  in  writing  for  a  portrait  of  the 
size  and  kind  wanted,  specified  the  price, 
cash  on  delivery,  and  continued:  "I  under- 
stand that  my  portrait  is  to  be  delivered  in 
an  appropriate  frame,  which  this  contract 
entitles  me  to  accept  at  factory  price."  Th« 
agent  of  the  company  gave  back  a  written 


essential  that  the  vendor  deliver  his  wares 
at  the  time  he  makes  sales  thereof, — ^which 
statute  did  not  discriminate  against  non- 
residents, or  goods  manufactured  without 
the  stat«, — ^was  not,  as  applied  to  a  person 
traveling  about  and  taking'  orders  for 
ranges,  which  ranges  were  shipped  by  the 
manufacturer  from  another  state,  the  ranges 
not  being  separately  appropriated  to  the 
filling  of  any  particular  order  by  being 
tagged  with  the  name  of  any  purchaser,  or 
as  applied  to  the  person  engaged  in  deliver- 
ing them,  a  burden  on  interstate  commerce. 

Sale  of  picture  frame  as  incidental  to  trans- 
action protected  by  commerce  clause. 

As  stated  in  the  earlier  note  above  re- 
ferred to,  there  has  been  a  conflict  of  opin- 
ion upon  the  question  whether,  where  one 
who,  as  a  transaction  of  interstate  com- 
merce, has  ordered  a  picture,  is  given  an 
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option  of  purchasing  a  frame  delivered  with 
it,  the  sale  of  the  frame  under  such  circum- 
stances is  within  the  protection  of  the  com- 
merce clause,  which  is  now  authoritatively 
settled  by  the  decision  of  the  United  States 
Supreme  Court,  above  reported. 

The  point  was  also  involved  in  Roselle  t. 
Com.  (Va.)  65  S.  E.  626,  in  which  the  evi- 
dence showed  that  defendant  had  in  his  pos- 
session a  considerable  consignment  of  pic- 
tures and  picture  frames,  that  none  of  those 
from  whom  orders  for  the  pictures  had  been 
secured  were  obligated  to  take  frames,  but 
that  the  purchase  of  the  frame  was  the 
subject  of  negotiation  at  the  time  the  pic- 
ture was  delivered,  and  it  was  held  that  the 
sale  of  the  frame  was  not  so  intimately  con- 
nected with  the  sale  of  the  portrait  as  to 
be  a  transaction  of  interstate  commerce,  so 
as  to  preclude  the  application  of  a  statute 
requiring  peddlers  to  be  licensed* 


1910. 


DOZIER  T.  STATE. 


267 


teceptance,  repeating  the  other  terms  of  the 
4»argain,  aiid  adding:  "All  portraits  are  de- 
livered in  appropriate  frames,  *which  this 
contract  entitled  the  purchaser  to  accept  at 
factory  prices,"  with  particulars  purporting 
to  show  that  these  prices  were  from  one 
third  to  one  half  the  retail  or  usual  ones. 
The  plaintiff  in  error,  who  also  had  no  per- 
manent place  of  husiness  in  Alabama  and 
had  paid  no  license  tax,  was  an  agent  of 
the  company,  who  delivered  pictures  and 
frames,  and  collected  for  them,  in  pursu- 
anee  of  the  agreed  plan.  The  pictures  and 
frames  were  sent  to  the  agent,  and  remained 
the  property  of  the  company  until  paid  for 
and  delivered.  On  these  facts  the  supreme 
court  of  Alabama,  while  admitting  that  the 
dealings  concerning  the  pictures  were  com- 
merce among  the  states,  sustained  the  con- 
viction, on  the  ground  that  the  sale  of  the 
frames  was  a  wholly  local  matter.  164  Ala. 
^,  129  Am.  St.  Kep.  51,  46  So.  0. 

No  doubt  it  is  true  that  the  customer  was 
«ot  bound  to  take  the  frame  unless  he  saw 
lit,  and  that  the  sale  of  it  took  place  wholly 
within  the  state  of  Alabama,  if  a  sale  was 
made.  But,  as  was  hinted  in  Rearick  ▼. 
Pennsylvania,  203  U.  8.  607,  512,  51  L.  ed. 
295,  297,  27  Sup.  Ct.  Rep.  159,  what  is  com- 
merce among  the  states  is  a  question  de- 
pending upon  broader  considerations  than 
the  existence  of  a  technically  binding  con- 
tract, or  the  time  and  place  where  the  title 
passed.  It  was  agreed  that  the  frame 
should  be  offered  along  with  the  picture. 
The  offer  was  a  part  of  the  interstate  bar- 
gain, and  as  it  was  agreed  that  the  frame 
ehould  be  offered  "at  factory  prices,"  and 
the  company  and  factory  were  in  Chicago, 
obviously  it  was  contemplated,  if  not  agreed, 
that  the  frame  should  come  on  with^  the  pic- 
tare.  In  fact,  the  frames  were  sent  on  with 
the  pictures  from  Chicago,  and  were  offered 
when  the  pictures  were  tendered,  as  part 
«f  a  transaction  commercially  continuous, 
and  one  at  prices  generically  fixed  by  the 
contract  for  the  pictures,  and  by  that  con- 
tract represented  to  be  less  than  retail  or 
usual  prices,  in  consideration,  it  is  implied, 
-of  the  purchase  already  agreed  to  be  made. 
We  are  of  opinion  that  the  sale  of  the 
frames  cannot  be  so  separated  from  the  rest 
-of  the  dealing  between  the  Chicago  company 
and  the  Alabama  purchaser  as  to  sustain 
the  license  tax  upon  it.  Under  the  de 
ciaions,  the  statute,  as  applied  to  this  case, 
«  a  regulation  of  commerce  among  the 
states,  and  void  under  the  Constitution  of 
the  United  States.  Art.  1,  §  8.  Robbins  v. 
Taxing  Dist  120  U.  S.  489,  30  L.  ed.  694,  1 
Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592; 
<:aldwcll  T.  North  Carolina,  187  U.  S.  622, 
47  L.  ed.  336.  23  Sup.  Ct  Rep.  229;  Rear- 
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ick  V.  Pennsylvania,  203  U.  S.  607,  61  L.  ed. 
295,  27  Sup.  Ct.  Rep.  159. 
Judgment  reversed. 


GEORGIA  supreme:  COURT. 
A.  M.  PRYOR 

V. 

LUDDEN  ft  BATES  SOUTHERN  MUSIC 

HOUSE. 

(—  Ga.  — ,  67  S.  E.  654.) 

Note  -~  purchase  price  of  chattel  -~  de- 
fense -~  breach  of  warranty. 

Where  a  note  recites  that  its  considera- 
tion is  the  purchase  price  of  a  particular 
described  piano,  in  a  suit  thereon  by  the 
promisee  the  maker  may  plead,  in  defense 
of  the  action,  that  the  plamtiff  represented 
that  the  piano  was  new  and  capable  of  be- 
ing used  as  a  musical  instrument,  and  that 
the  defendant,  acting  on  this  representa- 
tion and  warranty,  and  without  actual  or 
constructive  knowledge  of  its  true  condi- 
tion, bought  it,  when  in  point  of  fact  it  is 
worse  than  secondhand,  and  not  capable  of 
being  used  as  a  musical  instrument. 

(March  19,  1910.) 

Headnote  by  Evans,  P.  J. 

Note,  -"  Breach  of  parol  warranty  as  de- 
fenae  to  action  between  original  par-- 
ties  on  note  for  purchase  price  of 
chattel. 

This  note  does  not  include  cases  passing 
on  the  question  of  whether  a  breach  of  war- 
ranty may  be  taken  advantage  of  by  coun- 
terclaim or  set-off,  but  is  confined  to  the 
Question  of  whether  it  may  be  used  as  a 
efense  in  an  action  on  a  note  given  for 
the  purchase  price  of  a  chattel. 

The  weight  of  authority  is  in  accord  with 
the  decision  in  Pbyob  v.  Ludden  ft  B.  South- 
ern MuRTC  Hous.  in  holding  that  the 
breach  of  a  parol  warranty  may  be  shoMOi 
as  a  defense  pro  tanto  in  an  action  between 
the  original  parties  to  a  note  given  for  the 
purchase  price. 

This  result  was  reached  in  the  following 
cases  where  parol  evidence  showing  such 
warranties  was  held  admissible,  the  notes 
in  suit  being  silent  as  to  the  existence  of 
warranties:  Ruff  v.  Garrett,  94  111.  476; 
Crist  V.  Jacoby,  10  Ind.  App.  688,  38  N.  E, 
543;  Farrar  v.  Mathews,  37  Iowa,  418; 
Thompson  v.  Wheeler  ft  W.  Mfg.  Co.  29 
Kan.  476;  Shepherd  v.  Temple,  3  N.  H.  455; 
Lytle  V.  Bass,  7  Coldw.  303;  Oilman  Bros. 
V.  Williams,  74  Vt.  327,  62  Atl.  428. 

And  in  Nauman  v.  Ullman,  102  Wis.  92, 
78  N.  W.  159,  it  was  held  that  the  signing 
of  a  note  was  not  such  a  reduction  of  the 
contract  to  writing  as  would  render  parol 
evidence  of  a  warranty  inadmissible.  The 
court  said:     **The  defendant  contends,  how- 
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CERTIFICATION  by  the  Court  of  Ap- 
peals  for  the  opinion  of  the  Supreme 
Court  of  a  question  arising  on  writ  of  er- 
ror to  the  City  Court  of  Sylvan ia,  to  review 
a  judgment  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  promissory  note.  Instructions 
given  favorable  to  plaintiff  in  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  C  K.  Overstreet  for  plaintiff  in 
error. 

Messrs.  Strange  &  Cobb,  for  defendant 
in  error: 

Breach  of  a  parol  warranty  could  not  be 
set  up  as  a  defense. 

Bullard  v.  Brewer,  118  Ga.  938,  45  S.  E. 
711;  Seitz  V.  Brewers*  Refrigerating  Mach. 
Co.  141  U.  S.  510,  35  L.  ed.  837,  12  Sup. 
Ct.  Rep.  46;  2  Mechem,  Sales,  1254;  Flem- 
ing y.  Satterfield,  4  Ga.  App.  351,  61  S.  £. 
618. 


Eyans,  P.  J.,  delivered  the  opinion  o£  ih» 
court: 

The  court  of  appeals  desires  the  instrue- 
tion  of  the  supreme  court  as  to  the  follow- 
ing question  of  law: 

"Where  there  is  a  sale  of  a  specific  article- 
of  personal  property,  such  as  a  certain  par- 
ticular piano,  and  the  purchaser  gives  to  the 
seller  a  promissory  note  stating  that  the* 
consideration  thereof  is  the  particular  desig- 
nated article  sold,  and  the  note  is  otherwise- 
silent  as  to  representations  and  warranties, 
is  the  defendant  precluded  by  what  is  com- 
monly called  the  'parol  evidence  rule,'  or  by 
any  other  principle  of  law,  from  pleading 
in  defense  to  an  action  on  the  note  that 
the  plaintiff  represented  that  the  piano  was 
new  and  was  suitable  for  the  use  for  which 
such  articles  are  usually  and  generally  in- 
tended (t.  e.f  in  the  case  of  the  piano,  that 
it  was  new  and  capable  of  being  used  as  a 


ever,  under  both  the  fourth  and  the  seventh 
assignments  of  error,  that  the  signing  of 
the  note  above  referred  to  was  a  reduction 
of  the  contract  to  writing,  so  that  any  evi- 
dence of  a  parol  warranty  was  inadmissible. 
This  contention  cannot  be  sustained,  for  it 
is  obvious  that  the  note  does  not  in  terms 
purport  to  state  the  whole  contract,  and  the 
evidence  of  the  transaction  makes  still 
clearer  the  fact  that  it  does  not.  It  was 
only  a  method  of  evidencing  a  promise  to 
pay  a  portion  of  the  purchase  price,  and  to 
secure  the  same.  It  was  a  document  in 
execution  of  a  part  of  the  contract  in  fact 
made,  instead  of  one  purporting  to  declare 
the  terms  of  the  contract.  Such  writing 
does  not  exclude  proof  of  a  parol  warranty." 

And  in  the  following  cases  where  suit  was 
brought  on  a  bought  note  containing  a 
memorandum  of  the  sale,  parol  evidence  was 
held  admissible  to  prove  a  warranty  and  a 
breach  thereof.  Curtis  v.  Soltau,  16  Daly, 
490,  12  N.  Y.  Supp.  285;  Routledge  v. 
Worthington  Co.  119  N.  Y.  592,  23  N.  E. 
1111. 

And  a  maker  may  prove  a  parol  warranty 
notwithstanding  the  note  in  suit  contains 
the  words,  "no  promise  or  contract  outside 
of  this  note  will  be  recognized."  Gale  Sulky 
Harrow  Mfg.  Co.  y.  Stark,  45  Kan.  60G,  23 
Am.  St.  Rep.  739,  26  Pac.  8. 

And  in  Rumsey  v.  Sargent,  21  N.  H. 
397,  where  there  was  a  warranty  in  sub- 
stance that,  if  the  pump  sold  did  not  give 
satisfaction,  the  seller  would  refund  the 
money,  it  was  held  in  an  action  on  a  note 
that  evidence  that  the  pump  neither  worked 
well  nor  gave  satisfaction  might  be  given. 

In  the  Jtollowing  cases  it  was  held  that  a 
breach  of  warranty  could  be  shown  as  a 
defense  in  an  action  upon  a  note  given  for 
the  purchase  price  of  a  chattel,  no  question 
of  evidence  relating  to  such  defense  beinj» 
raised  or  discussed:  O'Neal  v.  Bacon,  ] 
Houst.  (Del.)  215;  Dukes  v.  Nelson,  27 
Ga.  457;  Stursres  v.  Miller,  80  111.  241;  Mc- 
Clure  y.  Williams,  65  111.  390:  Beers  v. 
Williams,  16  111.  69;  Rose  v.  Wallace,  11 
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Ind.  112;  Brayley  y.  Goff,  40  Iowa,  76; 
Pratt  y.  Johnson,  100  Me.  443,  62  Atl.  242; 
Perley  y.  Balch,  23  Pick.  283,  34  Am.  Dec. 
56;  Goodwin  v.  Morse,  9  Met.  278;  Aldrich 
V.  Stockwell,  91  Mass.  45;  Stevens  v.  John- 
son, 28  Minn.  172,  9  N.  W.  677;  Nichols  & 
S.  Co.  y.  Soderquist,  77  Minn.  509,  80  N. 
W.  630;  Ferguson  v.  Oliver,  16  Miss.  332; 
Wade  v.  Scott,  7  Mo.  509;  Murphy  v.  Gay, 
37  Mo.  536;  Brown  y.  Weldon,  99  Mo.  668, 
13  S.  W.  342;  Broderick  v.  Andrews,  135- 
Mo.  App.  57,  115  S.  W.  519;  Buhrman  v. 
Bavlis,  14  Hun,  608;  Steigleman  v.  Jeffries, 
1  Serg.  &  R.  477,  7  Am.  Dec.  626;  Aultinau 
&  T.  Co.  V.  Hefner,  67  Tex.  64,  2  S.  W.  8C1 ; 
Butler  V.  Titus,  13  Wis.  430;  Hoopes  v. 
Northern  Nat.  Bank,  42  C.  C.  A.  436,  10^ 
Fed.   448. 

And  it  has  been  held  that  a  breach  of  an 
implied  warranty  that  the  goods  sold  wisre 
merchantable  could  be  shown  in  defense  to 
an  action  on  a  note  given  for  the  purchase 
price.  Williams  v.  Wylly,  45  Ga.  580; 
Bullard  y.  Brewer,  118  Ga.  9l8,  46  8.  E. 
711. 

But  in  Nash  v.  Weidenfeld,  41  App.  IWv 
511,  58  N.  Y.  Supp.  609,  affirmed  in  166  N. 
Y.  612,  59  N.  E.  1127,  where,  for  the  pur- 
pose of  the  decision,  it  was  taken  as  ad- 
mitted that  the  plaintiff  transferee  was  lia- 
ble to  all  defenses  which  existed  in  the- 
hands  of  the  payee,  it  was  held  that  a 
breach  of  warranty  was  not  a  defense  to 
an  action  on  a  note  given  in  part  payment 
for  goods,  but  that  it  must  be  taken  ad- 
vantage of  by  counterclaim. 

The  same  result  was  reached  in  Atwater 
v.  Orford  Copper  Co.  85  N.  Y.  Supp.  426, 
which  was  an  action  on  a  written  contract 
containing  no  warranty. 

And   in  Peerless   Reaper  Co.  v.    Conway, 
79  Wis.  622,  48  N.  W.  854,  where  an  action 
was  brought  to  recover  damages  for  a  fail- 
ure  of   a   purchaser   to  give   his   notes,    aa- 
agreed,  it  was  held  that  a  mere  breach  of* 
warranty   was   no    defense   in   whole   or    in* 
part  where  no  counterclaim  was  interposed. 
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niuical  instrimient),  and  that  the  defend- 
ant, acting  on  this  representation  and  war- 
ranty, and  without  actual  or  constructive 
knowledge  of  its  true  condition,  bought  it, 
when  in  point  of  fact  it  is  worse  than  sec- 
ondhand, and  not  capable  of  the  use  men- 
tioned (t.  e.,  in  the  case  of  the  piano,  of 
being  used  as  a  musical  instrument)  7" 

In  deciding  whether  a  note  given  for  the 
purchase  money  of  a  specific  article  may  be 
reduced  in  amount,  or  a  recovery  entirely 
defeated,  by  showing  a  breach  of  a  contem- 
poraneous oral  express  warranty,  regard 
must  be  had  to  two  well-defined  rules  of 
law,  one  of  which  is  the  rule  which  pro- 
hibits an  unconditional  written  promise  to 
pay  money  to  be  changed  into  a  conditional 
one  by  a  contemporaneous  parol  agreement, 
snd  the  other  is  the  parol  evidence  rule, 
which  rejects,  in  the  absence  of  fraud,  acci- 
dent, or  mistake,  parol  evidence  which  adds 
to,  varies,  or  contradicts  the  written  me- 
morial of  a  contract.  The  principle  is  well 
established  that  a  negotiable  instrument 
which  expresses  on  its  face  an  absolute 
promise  to  pay  cannot  be  cut  down  into  a 
conditional  promise  by  a  contemporaneous 
parol  agreement.  Thus,  where  a  note  ex- 
pressed on  its  face  that  it  was  given  for 
the  rent  of  a  warehouse,  in  a  suit  upon  the 
note,  a  plea  of  total  or  partial  failure  of 
consideration,  resulting  from  a  breach  of  a 
collateral  engagement  of  the  landlord  to 
niake  certain  repairs,  will  not  be  allowed. 
W\che  V.  Winship,  13  Ga.  208.  Nor  can  the 
maicer  show  a  prior  or  contemporaneous  pa- 
rol agreement  that  the  payee  was  to  accept 
a  less  amount.  Loudermilk  v.  Louderrailk, 
93  Ga.  443,  21  S,  E.  77.  Though  a  maker  of 
a  note,  when  sued  by  his  promisee,  is  al- 
ways permitted  to  show  by  parol  a  want 
or  failure  of  consideration,  yet  he  will  not 
be  allowed,  unless  fraud  exists,  to  prove  that 
his  obligation  to  pay  was  dependent  or  con- 
ditional upon  the  promisee's  compliance 
with  a  contemporaneous  or  prior  agreement, 
not  expressed  in  the  note.  Lester  v.  Fowler, 
43  Ga.  190;  Howard  v.  Stephens,  52  Ga. 
448;  Goodman  v.  Fleming,  57  Ga.  350;  Ha- 
ley V.  Evans,  60  Ga.  157;  Hirsch  v.  Oliver, 

91  Ga.  554,  18  S.  E.  354;  Dinkier  v.  Baer, 

92  Ga,  432,  17  S.  E,  953;  Scaife  v.  Beall, 
43  Ga.  333. 

As  an  incident  to  a  sale  of  a  chattel,  the 
law  implies  a  warranty,  which  the  parties 
may  waive  or  change  by  express  agreement. 
The  warranty,  whether  express  or  implied, 
o^eessariiy  enters  into  the  consideration  of 
the  article  sold.  A  plea  of  breach  of  war- 
ranty is  the  substantial  equivalent  of  a  plea 
of  failure  of  consideration ;  and  the  defense 
is  allowed  upon  the  principle  that  the  con- 
sideration of  a  note  between  the  parties  is 
always  open  to  inquiry  so  far  as  the  prom- 
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ise  to  pay  depends  upon  its  existence,  con- 
tinuance, or  amount,  and  that,  as  a '  war- 
ranty is  incident  to  every  sale  of  a  chattel, 
parol  evidence  is  admissible,  not  for  the 
purpose  of  showing  that  a  different  promise 
from  the  written  one  was  made,  but  that 
it  is  different  in  legal  effect,  as  a  conse- 
quence of  the  want,  cessation,  or  shrinkage 
of  the  consideration.  Aultman  v.  Mason,  83 
Ga.  212,  9  S.  £.  536.  The  parol  evidence 
rule,  as  relating  to  written  contracts,  has 
been  thus  stated:  "Where  parties  have  re- 
duced to  writing  what  appears  to  be  a  com- 
plete and  certain  agreement,  it  will,  in  the 
absence  of  fraud,  accident,  or  mistake, 
be  conclusively  presumed  that  the  writing 
contains  the  entire  contract,  and  parol  evi- 
dence of  prior  or  contemporaneous  represen- 
tations or  statements  is  inadmissible  to  add 
to,  take  from,  or  vary  the  written  instru- 
ment" Bullard  v.  Brewer,  118  Ga.  918,  45 
S.  E.  711.  Where  the  law  requires  that  the 
contract,  in  order  to  be  valid,  shall  be  ex- 
pressed in  writing,  the  writing  alone  must 
be  depended  upon  to  ascertain  the  contract 
of  the  parties,  and  its  deficiencies  cannot  be 
supplied  by  parol  proof.  Where  the  law 
does  not  require  the  agreement  to  be  reduced 
to  writing  in  order  to  render  it  valid,  and 
it  is  insisted  that  the  writing  contains  a 
complete  agreement  of  the  parties,  it  be- 
comes a  question  of  intention,  as  to  wheth- 
er or  not  the  agreement  has  been  integrated 
in  the  writing.  In  such  a  case,  in  order  to 
allow  parol  evidence  to  be  admitted  to  show 
other  terms,  it  must  appear,  either  from  the 
contract  itself  or  from  the  attendant  cir- 
cumstances, that  the  contract  is  incomplete, 
and  what  is  sought  to  be  shown  as  addition- 
al terms  neither  conflicts  with  nor  contra- 
dicts what  is  contained  in  the  writing.  For- 
syth Mfg.  Co.  V.  Castlen,  112  Ga,  199,  81 
Am.  St.  Rep.  28,  37  S.  E.  485;  Johnston  v. 
Patterson,  86  Ga.  725,  13  S.  E.  17;  De  Pauw 
V.  Kaiser,  77  Ga.  176,  3  S.  E.  254. 

If  the  writing  shows  on  its  face  a  definite 
and  complete  contract  between  the  parties, 
parol  evidence  will  not  be  received  to  vary, 
modify,  or  contradict  its  terms.  The  rule 
does  not  apply  to  cases  where  the  instrument 
shows  incompleteness  on  its  face,  and  parol 
evidence  is  allowed  to  show  an  agreement 
referable  to  the  incompleteness,  when  not  in- 
harmonious with  the  writing.  The  question 
in  such  cases  is  whether  there  is  a  vacuum 
to  be  filled.  If  the  alleged  omission  of  an 
important  detail  is  lacking,  which  can  be 
supplied  by  legal  presumption,  the  want  of 
express  provision  leaves  no  vacuum.  In 
case  of  the  sale  of  a  chattel,  the  parties  may 
contract  for  an  express  warranty,  or  they 
may  rely  upon  the  warranty  which  the  law 
implies.  Our  Code  declares  that,  if  there 
is  no  express  covenant  of  warranty,  the  sell- 
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er  warrants  that  he  has  a  valid  title  and 
right  to  sell,  that  the  article  sold  is  mer- 
chantable and  reasonably  suited  to  the  use 
intended,  and  that  he  knows  of  no  latent  de- 
fects undisclosed.  Civil  Code  1895,  §  3555. 
In  Benjamin  on  Sales,  7th  ed.  §  621,  it  is 
said  that  "where  the  written  sale  contains 
no  warranty,  or  expresses  the  warranty  that 
is  given  by  the  vendor,  parol  evidence  is  in- 
admissible to  prove  the  existence  of  a  war- 
ranty in  the  former  case,  or  to  extend  it  in 
the  latter  by  inference  or  implication."  So, 
where  it  appears  that  the  agreement  has 
been  integrated  in  the  writing,  the  terms  of 
the  writing  cannot  be  changed  or  contra- 
dicted by   parol  evidence. 

The  essential  thing  to  be  ascertained  in 
a  suit  upon  a  promissory  note  given  for  a 
particular  described  chattel,  in  order  to  ex- 
clude parol  evidence,  is  whether  or  not  it 
varies  the  terms  of  the  note,  or,  if  the  agree- 
ment has  been  integrated  in  the  note, 
whether  it  varies  the  terms  of  the  contract, 
as  expressed  in  the  note.  Ordinarily  a 
promissory  note  given  for  the  purchase  price 
of  an  article  is  intended  to  contain  only 
the  obligation  of  the  vendee;  and  that  obli- 
gation is  to  pay  the  vendor  a  definite  sum 
of  money  at  a  definite  time.  The  vendor's 
obligation  has  no  place  in  a  purely  nego- 
tiable instrument  given  by  the  vendee;  and 
in  a  suit  upon  a  promissory  note  for  the 
price  of  personal  property,  which  does  not 
purport  to  disclose  the  contract  of  sale,  evi- 
dence of  a  parol  warranty  of  the  property, 
and  a  breach  of  the  warranty,  is  admissible. 
Kemp  V.  Byne,  54  Ga.  627.  The  maker  of 
a  negotiable  note  for  the  purchase  of  a  chat- 
tel may  incorporate  therein  the  complete 
contract  of  sale;  and  when  this  is  done,  the 
law  will  not  permit  him  to  prove  different  or 
additional  terms.  Moultrie  Repair  Co.  v. 
Hill,  120  Ga.  730,  48  S.  E.  143;  Bullard 
V.  Brewer,  supra.  In  these  cases  the  pur- 
chaser signed  a  note  which  reserved  the 
title  of  the  property  sold  in  the  seller,  and 
also  contained  the  other  provisions  of  the 
sale  contract.  The  maker  of  a  negotiable 
note  for  the  purchase  of  a  chattel  may, 
without  integrating  the  entire  agreement  of 
sale,  express  therein  partial  terms  of  sale. 
A  purchaser  of  an  article,  who  gives  his  note 
for  the  price  of  the  article,  and  therein  ac- 
cepts a  limited  warranty,  and  stipulates  not 
to  exact  anything  beyond,  will  not  be  al- 
lowed to  prove  by  parol  another  representa- 
tion or  warranty  of  the  seller,  unless  upon 
the  ground  of  fraud.  Allen  v.  Young,  62  Ga. 
617;  Patterson  v.  Ramspeck,  81  Ga.  808, 
10  S.  E.  390. 

Applying  these  observations  to  the  query 
of  the  court  of  appeals,  we  do  not  think  that 
a  note  which  expresses  that  the  considera- 
tion thereof  is  the  purchase  price  of  a  spe 
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cific  article  (nothing  more  appearing)  indi- 
cates upon  its  face  that  the  terms  of  sale 
have  been  integrated  in  the  writing,  and  pa- 
rol evidence  is  admissible  to  show  a  failure 
of  consideration,  consequent  upon  a  breach 
of  a  contemporaneous  parol  express  war- 
ranty. 

All  the  Justices  concur,  except  Fish,  Clw 
J.^  absent  on  account  of  slcknesfiH 
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MARY  H.  KIRBY,  Guardian  of  Mary 
telle  Kirby,  Appt., 
v. 

CORA  KIRBY  SELLARDS. 
(82  Kan.  291,  108  Pac.  73.) 


Will  —  devise  to  witness  —  effect. 

1.  The  statute  (Glen.  Stat.  1909,  {  97M} 
making  void  a  devise  or  bequest  to  a  wit- 
ness to  a  will  which  cannot  be  proved  with- 
out his  testimony  applies  only  to  attesting 
witnesses,  not  to  other  persons  called  upon 
to  testify  when  the  will  is  ofiTered  for  pro- 
bate. 

Same  —  execution  —  failure   to    fasten 
sheets  —  identity. 

2.  Where  a  will  ofiTered  for  probate  con- 
sists of  several  separate  sheets,  not  perma- 
nently fastened  together,  only  the  laist  one 
bearing  the  signature  of  the  testator,  the 
connection  of  the  subject-matter  may  be 
sufllcient  to  establish  prima  facie  the  iden- 
tity of  the  other  sheets. 

Same  —  beneficiary  daughter  as  drafts- 
man—undue inflnence. 

3.  The  fact  that  a  will  is  written  by  the 
daughter  of  the  testator,  who  is  named  as 

Headnotes  by  Mason,  J. 


Note.  —  Evidentiary  force  of  clrcntn" 
stance  that  one  benefited  by  a  toiU 
was  the  draftsman  thereof,  or  toaa 
active  in  procuring  its  executionm 

X.  Scope  and  introduction,    271. 
II.  As  bearing  on  question  of  fraud  and  de- 
ceit, 272. 

a.  Application    of    rule    where    bene- 

ficiary   not    actual     draftsman, 
273. 

b.  Application    where    draftsman    not 

directly  benefited,   274. 

c.  Probative  force,   274. 

d.  Effect  upon  burden  of  proof,  275. 

e.  Circumstances  under  which  propo- 

nent   required   to   present   addi- 
tional proof,  276. 

f.  Character  and   sufficiency   of  proof 

to  repel  suspicion  of  fraud* 

1.  Degree,    279. 

2.  Amount,    279. 

3.  Kind,   279. 

4.  Specific  instances,   280. 
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the  executrix,  but  is  not  otherwise  favored 
oyer  the  other  children,  does  not  raise  a 
presumption  of  undue  influence. 

Same  —  effect. 

4.  The  fact  that  a  will  is  written  by  a 
daughter  of  the  testator,  who  shares  its 
benefits  equally  with  the  other  children, 
does  not  make  a  case  for  the  application  of 
the  statutory  provision  (Laws  1905,  chap. 
526,  §  1;  Gen.  Stat.  1909,  §  9787)  that  a 
will  written  by  the  principal  beneficiary, 
who  was  the  confidential  agent  or  le^l  ad- 
riser  of  the  testator,  or  who  occupied  any 
other  position  of  confidence  or  trust  to  him, 
«haI1  not  be  held  valid  unless  it  shall  be  af- 
firmatively shown  that  the  testator  knew  the 
contents,  and  had  independent  advice  with 
reference  thereto. 

Same  —  revocation  —  evidence  —  snfll- 
ciency. 

5.  No  error  appears  in  the  admission  to 
probate  of  a  will,  where  there  was  evidence 
that  the  testator  had  duly  signed  it  in  ink, 
below  the  attestation  clause,  in  the  presence 
of  the    subscribing    witnesses,    and    a    few 


weeks  later  had  delivered  it  to  the  execu- 
trix, who  retained  possession  of  it  until  his 
death,  although,  when  it  was  produced  in 
court,  the  testator's  signature  had  been  par- 
tially erased  by  knife  scratches,  and  his 
name  had  been  written  in  pencil  above  the 
attestation  clause,  apparently  by  himself, 
and  no  further  showing  was  made  aA  to 
when,  by  whom,  or  with  what  purpose  the 
changes  had  been  made. 

'  (April  9,  1910.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Osage  County, 
reversing  an  order  of  the  Probate  Court,  re- 
fusing probate  to  the  will  of  Peter  Kirby, 
deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Stavely,  for  appellant: 

In  a  proceeding  for  the  probate  of  a  will, 
the  burden  rests  upon  the  proponents  to  es- 
tablish its  valid  execution. 

McConnell  v.  Keir,  76  Kan.  527,  92  Pac. 


III.  As  bearing  on   question  of  undue  in- 
fluence. 

a.  Preliminary  statement,  281. 

b.  In  general,    282. 

c  Application   of   rule   where   drafts- 
man not  directly  benefited,  282. 

d.  Probative    force    of    the    so-called 

"presumption"    of    undue    influ- 
ence,  283. 

e.  EfiTect  upon  burden  of  proof,   284. 

f.  Circumstances  under  which  propo- 

nent must,  or  should,  present  ad- 
ditional proof,  286. 

g.  Sufficiency  of  proof  to  repel  infer- 

ence  err    presumption,    288. 

/.  Scope  and  introdtiction. 

It  is  the  purpose  of  this  note  to  determine 
the  nature,  character,  and  force  of  the  impli- 
cation attributable  to  the  circumstance  that 
one  who  drafted  or  was  otherwise  active  in 
the  preparation  and  execution  of  a  will  re- 
ceives a  benefit  thereunder,  both  where  it 
stands  alone  and  where  it  exists  in  conjunc- 
tion with  other  circumstances,  notably  the 
existence  of  a  confidential  relation  between 
the  testator  and  such  beneficiary;  the  cir- 
cumstances which  add  force  to  such  implica- 
tion; its  effect,  if  any,  upon  the  burden  of 
proof;  the  circumstances  under  which  it  be- 
comes necessary  to  introduce  evidence  to 
repel  it;  and  the  amount  and  character  of 
proof  necessary  to  that  end. 

It  is  important  to  note  at  the  outset  that 
the  whole  origin  and  cause  of  the  difficulty 
which  pervades  this  subject  lies  in  the  want 
of  a  satisfactory  and  accurate  terminology 
in  relation  to  the  subject  of  presumption 
>nd  the  kindred  subject  of  burden  of  proof. 
The  word  "presumption"  has  been  loosely, 
yet,  for  want  of  a  better  wcfrd,  necessarily, 
n»ed  to  describe  the  whole  gamut  of  indi- 
rect proof,  ranging  from  a  simple  inference 
up  to  the  establishment  of  a  fact  so  indis- 
28L.RA.(N.S.) 


putably  that  no  amount  of  opposing  evidence 
will  be  permitted  to  overturn  it.  Nor  is  the 
situation  much  improved  by  the  employ- 
ment of  the  terms  "presumption  of  law"  and 
"presumption  of  fact."  One  has  only  to 
turn  to  the  judicial  definitions  of  these 
terms  to  discover  astounding  dififerences  of 
opinion  as  to  their  signification. 

In  the  present  connection  some  courts 
have  used  the  word  "presumption"  as  con- 
noting something  from  which  the  existence 
of  the  fact  in  issue  may,  but  not  necessari- 
ly must,  be  inferred;  but  have  been  under- 
stood by  others  as  having  used  the  word  as 
signifying  something  from  which  an  infer- 
ence as  to  the  existence  of  the  fact  in  issue 
must,  in  the  absence  of  rebutting  evidence, 
be  drawn.  This  confusion  is  doubtless  in  a 
large  measure  due  to  the  fact  that  the  rule 
as  to  the  onus  of  explanation  being  upon  the 
beneficiary  is  laid  down  in  many  cases,  and 
especially  in  the  English  decisions,  not  as 
a  rule  of  law,  but  as  a  precept  by  which  the 
court  as  a  trier  of  the  fact  in  issue,  would 
be  guided. 

In  this  note  where  the  word  "presump- 
tion" is  used  alone  and  without  qualifica- 
tion, it  must  be  understood  simply  as  mean- 
ing an  inference  the  probative  force  of 
which  is  within  the  domain  of  the  trier  of 
the  fact. 

Less  difficulty  is  encountered  in  connec- 
tion with  the  term  "burden  of  proof,"  which, 
it  must  be  remembered,  has  a  twofold  mean- 
ing. In  one  sense — the  sense  in  which  it  is 
to  be  held  to  be  upon  the  party  having  the 
affirmative  of  the  issue — it  is  used  as  sig- 
nifying the  risk  of  nonpersuasion  of  the 
jury;  while  in  the  other  sense  it  denotes  the 
duty  of  producing  evidence  to  satisfy  the 
judge,  and  so  to  bring  or  keep  the  issue 
within  the  domain  of  the  trier  of  the  fact. 
It  is  obvious  that  while  the  burden  of  proof 
in  the  first  sense  does  not  shift,  it  may  in 
the  second.    See  Wigmore,  Ev.  §§  2485-2490. 
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540;  Bethany  Hospital  Co.  v.  Hale,  69  Kan. 
618,  77  Pac.  537;  Singleton  v.  Tomlinson, 
38  L.  T.  N.  S.  653;  Jones  v.  Habersham,  63 
Ga.  167;  West's  Goods,  9  Jur.  N.  S.  1168; 
Re  Brewis,  10  Jur.  N.  S.  593;  Re  What- 
man, 10  Jur.  N.  S.  1242;  Re  Drummond, 
2  Swabey  &  T.  8;  Tovey*s  Goods,  39  L.  T. 
N.  S.  236;  Lea  v.  Libb,  3  Mod.  263. 

The  daughter  was  disqualified  by  reason 
of  her  being  an  interested  person. 

Clark  V.  Miller,  65  Kan.  726,  68  Pac. 
1071;  Waddington  v.  Buzby,  43  N.  J.  Eq. 
154,  10  Atl.  862;  McQueen  v.  Wilson,  131 
Ala.  606,  31  So.  94. 

Animus  revocandi  is  a  legal  presumption 
from  the  paper  itself,  and  the  burden  is  on 
the  proponent  to  show  to  the  contrary. 

Bethell  v.  Moore,  19  N.  C.  (2  Dev.*^  &  B. 
L.)    311;   2  Cyc.  Law  &  Proc.  p.  234. 


The  presumption  is  that  a  will  which  is 
mutilated  has  been  revoked,  unless  the  con- 
trary is  shown. 

Morton's  Goods,  57  L.  T.  N.  S.  601 ;  Hobbs 
V.  Knight,  1  Curt.  Eccl.  Rep.  768;  Jarman 
Wills,  161  and  notes;  Magnesi  v.  Hazelton, 
44  L.  T.  N.  S.  586;  Dallow's  Goods,  31  L. 
J.  P.  N.  S.  128;  Abraham  v.  Joseph,  5  Jur. 
N.  S.  179;  Baptist  Church  v.  Robbarts,  2 
Pa.  St.  110;  WoodfiU  V.  Patton,  76  Ind. 
575,  40  Am.  Rep.  269;  Youse  v.  Forman,  5 
Bush,  337;  Mclntyre  v.  Mclnlyre,  120  Ga. 
67,  102  Am.  St.  Rep.  71,  47  S.  E.  501,  1  A. 
&  E.  Ann.  Cas.  606;  Bennett  v.  Sherrod, 
26  N.  C.  (3  Ired.  L.)  303,  40  Am.  Dec.  410; 
Smock  V.  Smock,  11  N.  J.  Eq.  156;  Ro 
White,  25  N.  J.  Eq.  601;  Muh's  Succession, 
35  La.  Ann.  394,  48  Am.  Rep.  242;  Bell  y. 
Fothergill,  23  L,  T.  N.  S.  323,  L.  R.  2  Prob. 


The  inferences  of  which  the  circumstance 
under  discussion  goes  to  form  the  basis  are 
of  two  kinds,  which  may,  but,  as  will  pres- 
ently be  shown,  do  not  necessarily,  coexist, 
— the  one  being  of  fraud  and  deceit  and  tlie 
other  of  undue  influence.  The  first  arises 
from  the  circumstance  itself,  while  the  sec- 
ond arises  from  the  circumstance  when 
taken   in  conjunction  with  certain  others. 

Thus,  it  has  been  held  that  the  presump- 
tion which  arises  against  a  will  by  reason  of 
the  draftsman  taking  a  benefit  thereunder  is 
one  of  falsity  and  fraud  (Von  Stentz  v. 
Comyn,  12  Ir.  Eq.  Rep.-  622),  but  not  of  un- 
due influence  (Berry  v.  Hamilton,  10  B. 
Mon.  129;  Carpenter  v.  Hall,  19  N.  Y.  Supp. 
778,  affirmed  without  opinion  in  141  N.  Y. 
572,  36  N.  E.  346;  Henry  v.  Hall,  100  Ala. 
84,  64  Am.  St.  Rep.  22,  17  So.  187),— in  the 
latter  of  which  cases  it  is  said  that  such 
conduct  or  participation,  to  create  a  pre- 
sumption of  undue  influence,  must  be  coupled 
with  a  benefit  under  the  will  and  evidence 
of  confidential  relations  or  dependency,  or 
some  position  or  fact  which  tends  to  show 
that  tne  party  was  able  to  exercise  undue 
influence  if  he  desired  to  do  so. 

II,  Aa  hearing  on  question  of  fraud  and 

deceit. 

By  the  civil  law,  where  a  person  wrote  a 
will  in  his  own  favor,  the  instrument  was 
rendered  void,  in  conformity  to  an  ordinance 
"Under  Claudius,  that  the  writer  of  another's 
will  should  not  mark  down  a  legacy  for 
himself.  Paske  v.  Ollat,  2  Phillim,  Eccl. 
Rep.  323;  Ingram  v.  Wyatt,  1  Hagg.  Eccl. 
Rep.  384;  Daniel  v.  Hill,  62  Ala.  430; 
Drake's  Appeal,  45  Conn.  9;  Beall  v.  Mann, 
-5  Ga.  456;  Bennett  v.  Bennett,  50  N.  J.  Eq. 
439,  26  Atl.  573;  Delafield  v.  Parish,  25 
N.  Y.  9;  Crispell  v,  Dubois,  4  Barb.  393; 
Re  Everett  (N.  C.)  68  S.  E.  924;  Re 
Barney,  70  Vt.  352,  40  Atl.  1027;  Riddell 
V.  Johnson,  26  Gratt.  152. 

A  less  stringent  rule,  however,  obtains  in 
-the  courts  of  England  and  the  United  States. 
While  some  cases,  apparently  employing 
^8  L.R.A.(N.S.) 


the  term  as  signifying  a  presumption  of 
fact,  have  stated  that  where  a  person  bene- 
fited by  a  will  himself  writes  or  procures 
it  to  be  written,  there  is  a  presumption 
against  the  instrument  (Hill  v.  Barge,  12 
Ala.  687;  Garrett  v.  Heflin,  98  Ala.  615.  39 
Am.  St.  Rep.  89,  13  So.  326;  Henry  v.  Hall, 
106  Ala.  84,  54  Am.  St.  Rep.  22,  17  So.  187; 
Hughes  V.  Meredith,  24  Ga.  325,  71  Am. 
Dec.  127),  or  that  it  is  prima  facie  evidence 
of  fraud  (Adams  v.  McBeath,  27  Can.  S.  C. 
13),  the  more  common  form  of  statement  is 
to  the  effect  that  the  circumstance  forms 
a  just  ground  for  suspicion,  and  calls  upon 
the  court  to  be  vigilant  and  jealous  (Baker 
v.  Batt,  2  Moore,  P.  C.  C.  317;  Barry  v. 
Butlin,  2  Moore,  P.  C.  C.  480;  Raworth  v. 
Marriott,  1  Myl.  &  K.  643;  Mitchell  v. 
Thomas,  6  Moore,  P.  C.  C.  137;  Ingram  v. 
Wyatt,  supra;  Durling  v.  Loveland,  2  Curt. 
Eccl.  Rep.  225;  Brown  v.  Fisher,  63  L.  T. 
N.  S.  405 ;  Parker  v.  Duncan,  62  L.  T.  N.  S. 
042;  Secular  v.  Plowright,  28  L.  T.  193; 
Fulton  V.  Andrew,  L.  R.  7  H.  L.  448;  Heg- 
arty  v.  King,  Ir.  L.  R.  7  Eq.  18;  Von 
Stentz  V.  Comyn,  supra,  Hogg  v.  Maguire, 
11  Ont.  App.  Rep.  507;  Daniel  v.  Hill,  su- 
pra; Lyons  v.  Campbell,  88  Ala.  462,  7  So. 
260;  Byrne's  Estate,  Myrick  Prob.  Ct.  Rep. 
1 ;  [Cal.]  Rusling  v.  Rusling,  36  N.  J.  Eq. 
603;  Re  Soule,  22  Abb.  N.  C.  236,  3  N.  Y. 
Supp.  259,  affirmed  without  opinion  in  57 
Hun,  586,  11  N.  Y.  Supp.  949;  Peck  v.  Bel- 
den,  6  Dem.  299,  10  N.  Y.  S.  R.  698;  Re 
Eckler,  47  Misc.  320,  96  N.  Y.  Supp.  986 ;  Re 
Everett,  supra;  Patton  v.  Allison,  7  Humph. 
319) ;  or,  more  briefly,  that  it  raises  a  suspi- 
cion (Snodgrass  v.  Smith,  42  Colo.  60,  94 
Pac.  312,  15  A.  &  E.  Ann.  Cas.  548;  Cramer 
V.  Crumbaugh,  3  Md.  491 ;  Dudley  v.  Gates. 
124  Mich.  446,  83  N.  W.  97,  86  N.  W.  959)  ; 
or  is  a  circumstance  of  suspicion  (Re  Hoi- 
lingsworth,  68  Iowa,  526,  12  N.  W.  690; 
Griffith  V.  Diffenderffer,  50  Md.  466;  Jones 
V.  Simpson,  171  Mass.  474,  50  N.  E.  940; 
Muller  V.  St>  Louis  Hospital  Asfo.  6  Mn. 
App.  390,  affirmed  without  discussion  of 
this  point  in  73  Mo.  242;  Bennett  v.  Ben- 
nett,  supra;   Yardley  v.    Cuthbertson,    108 
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k  Div.  148;  Price  ▼.  Price,  27  L.  J.  Exch. 
N.  S.  409,  3  Hurlst.  &  N.  341. 

Where  the  signature  is  destroyed,  the  bur- 
den is  on  the  proponent  to  account  for  the 
mutilation. 

Scott  V.  Thrall,  77  Kan.  694,  17  L.R.A. 
(X.S.)  184,  127  Am.  St.  Rep.  449,  95  Pac 
563;  Cutler  v.  Cutler,  130  N.  C.  1,  57  L.R.A. 
209,  89  Am.  St.  Rep.  854,  40  S.  £.  689;  Re 
Clark,  Tucker,  445;  Re  Diehl,  112  N.  Y. 
Supp.  717. 

The  presiunption  is  that  the  mutilation 
was  the  act  of  the  testator. 

Greenl.  £t.  §  681;  1  Jarman,  Wills,  119; 
Beach,  Wills,  §  73. 

The  mutilation  not  being  explained  by  evi- 
dence, the  paper  will  not  be  admitted  to 
probate. 


Re  Wilson,  8  Wis.  171 ;  Doran  v.  Mullen, 
78  111.  342;  30  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  642. 

The  presumption  of  law  is  that,  by  reason 
of  the  relations  existing  between  the  pro- 
ponent and  the  testator,  and  because  sue 
wrote  the  will,  and  was  the  principal  lega- 
tee therein,  the  testator  was  under  legal  re- 
straint at  the  time  he  executed  the  original 
will,  and  that  the  proponent  exerted  undue 
influence  on  the  testator,  and  induced  him 
to  make  the  will  in  her  favor. 

Ginter  v.  Ginter,  79  Kan.  721,  22  L.R.A. 
(N.S.)  1034,  101  Pac.  634;  Lake  v.  Ranney, 
33  Barb.  49;  2  Pom.  Eq.  Jur.  §  951;  Tyr- 
rell v.  Painton  [1894]  P.  151;  Jones  v. 
Simpson,  171  Mass.  474,  50  N.  E.  940;  Adair 
v.  Adair,  30  Ga.  102;  St.  Leger's  Appeal,  34 


Pa.  395,  56  Am.  Rep.  218,  1  Atl.  765;  Rid- 
del! V.  .Johnson,  supra ;  Cheatham  v.  Hatch- 
er, 30  GratL  56,  32  Am.  Rep.  650)  ;  or  that 
it  excites  a  stricter  scrutiny  and  requires 
stricter  proof  of  volition  and  capacitv  (Mc- 
Daniel  v.  Crosby,  19  Ark.  633;  Duffield  v. 
Rf-beson,  2  Harr.  [Del.]  375;  Purdy  v.  Hall, 
134  in.  298,  25  N.  E.  645;  Smith  v.  Hen- 
line,  174  111,  184,  51  N.  E.  227;  Keyes  v. 
Kimmel,  186  111.  109,  57  N.  E.  851;  England 
T.  Fawbush,  204  DL  384,  68  N.  E.  626;  Cris- 
pell  V.  Dubois,  supra) ;  or  calls  for  satis- 
factoTv  explanation  (Bush  v.  Delano,  113 
Mich.>21,  71  N.  W.  628);  or  renders  it 
proper  to  look  outside  the  will  for  evidence 
indicating  a  recognition  of  its  contents  by 
the  testator  (Leaycraft  v.  Simmons,  3 
Bradf,  35;  McKnight  v.  Wright,  12  Rich. 
L  232) ;  or  that  the  mere  formal  proof  of 
the  execution  of  the  paper  is  not  enough  to 
entitle  it  to  probate  (Daniel  v.  Hill;  Lyons 
V.  Campbell;  Peck  v.  Belden;  and  Re  Eck- 
ler,— -supra;  Kelly  v.  Settegast,  68  Tex.  10, 
2S.  W.  870). 

lliis  rule  is  not  exclusive  and  uniform, 
hut  in  its  application  is  modified  by  the  cir- 
cumstances of  each  particular  case.  (Mc- 
Knight V.  Wright,  supra,  Mordecai  v.  Canty 
—  S.  C.  — ,  68  S.  E.  1049) ;  the  suspicion 
may  be  strong  or  weak,  depending  upon  all 
the  attending  circumstances  (Snodgrass  v. 
Smith;  Griffith  v.  DifTenderflfer;  and  Ben- 
nett V.  Bennett, — supra),  such  as,  for  in- 
stance, the  amount  of  the  benefit,  its  propor- 
tion to  the  whole  estate,  or  the  claims  of 
the  party  on  the  bounty  of  decedent  (Barry 
▼.  Bntlin;  Lyons  v.  Campbell;  Pattoii 
▼.Allison,  supra).  It  is  increased  where 
the  draftsman  is  the  attorney  or  con- 
fidential agent  of  the  deceased  (Paske 
V.  Ollat;  Ingram  v.  Wyatt;  Hill  v. 
Barge;  and  Gnrrett  ▼.  Heflin, — supra),  and 
is  strengthened  by  extreme  debility  in  tes- 
tator, and  clandestinity  (Paske  v.  Ollat; 
Hill  V.  Barge;  and  Garrett  v.  Heflin; — 
•upra) ;  doubtful  testamentaiy  capacity 
^Griflith  V.  DiflTenderffer  and  Bennett  v. 
Bennett;  supra)  ;  by  the  absence  of  any  dis- 
interested person  at  the  time  of  its  execu- 
tion, by  seerecv  observed  in  relation  there- 
28L.R.A.(N.Sl)  18 


to,  and  by  the  circumstance  that  the  wit- 
nesses were  friends  of  the  beneficiary,  un- 
known to  the  testator,  and  did  not  know 
the  paper  attested  by  them  was  of  a  testa- 
mentary character  (Hegarty  v.  King,  su- 
pra) ;  or  by  the  fact  that  the  beneficiary  took 
charge  of  the  will  immediately  upon  its 
execution,  and  that  it  was  not  read  by  the 
subscribing  witnesses,  nor  to  the  decedent 
in  their  presence.  (Re  Hoi  lings  worth,  su- 
pra) ;  or  by  the  fact  that  the  l^neficiary  is 
a  stranger  to  the  testator's  blood.  (Adams 
v.  McBeath;  Lyons  v,  Campbell;  and  Grif- 
fith V,  DiflTenderffer, — ^supra). 

On  the  other  hand,  such  suspicion  is  in 
some  cases  of  no  weight  at  all,  as  where 
the  gift  to  the  draftsman  is  of  trifling 
value,  or  moderate  in  amount.  Barry  v. 
Butlin  and  Bennett  v.  Bennett,  supra;  Tru- 
bey  V.  Richardson,  224  111.  130,  79  N.  E, 
592. 

Although  in  one  instance  (Hughes  v. 
Meredith,  24  Ga.  325,  71  Am.  Dec.  127)  the 
rule  is  stated  as  though  an  absence  of  re- 
lationship were  an  element  thereof,  it  has 
been  expressly  held  that  the  rule  is  not 
limited  to  cases  where  the  beneficiaiy  is  a 
stranger  to  the  blood  of  the  testator.  Heg- 
arty V.  King,  supra.  But  in  Pennsylvania 
the  rule  seems  to  be  qualifled  to  the  extent 
that  where  the  draftsman  benefited  by  the 
will  is  a  blood  relative  it  is  not  necessary 
for  him  to  produce  affirmative  proof  that 
the  testator  was  acquainted  with  its  con- 
tents. See  Blume  v.  Hartman,  115  Pa.  32, 
2  Am.  St.  Rep.  525,  8  Atl.  219. 

a.  Application  of  rule  where  heneficiary 
not  actual  draftsman. 

The  rule  that  the  participation  of  a  bene- 
ficiary in  the  making  of  a  will  will  arouse 
the  vigilance  of  the  court  is  applicable 
where  such  beneficiary  has  much  to  do  with 
its  preparation,  or  is  particularly  active  in 
procuring  its  execution,  as  well  as  where 
the  beneficiary  is  the  actual  draftsman. 
Lyons  v.  Campbell,  supra  (where  the  re- 
siduary legatee  and  executor  procured  the 
will  to  be  written  by  his  son,  from  his  own 
direction) ;  Purdy  v.  Hall,  supra  (where  one 


274 


KANSAS  SUPREME  COURT. 


Conn.  434,  91  Am.  Dec.  735;  Drake's  Ap- 
peal, 46  Conn.  9;  Re  Barney,  70  Vt.  352, 
40  Atl.  1027;  Wilson  v.  Mitchell,  101  Pa. 
495;  McQueen  v.  Wilson,  supra;  Carroll  v. 
Hause,  48  N.  J.  £q.  269,  27  Am.  St.  Rep. 
469,  22  Atl.  192 ;  Edgerly  v.  Edgerly,  73  N. 
H.  407,  62  Atl.  716;  Cassoday,  Wills,  §  488; 
Bancroft  v.  Otis,  91  Ala.  279,  24  Am.  St. 
Rep.  904,  8  So.  286;  Isham  v.  Bingham,  126 
ill.  App.  613;  McDaniel  v.  Crosby,  19  Ark. 
533;  Page,  Wills,*  483,  486,  491,  560. 

The  execution  of  the  will  in  the  presence 
of  two  witnesses  is  not  sufficient  to  over- 
come the  presumption. 

Boyd  V.  Boyd,  66  Pa.  283;  Claffey  v.  Led- 
with,  56  N.  J.  Eq.  333,  38  Atl.  433;  Har- 
vey V.  Sullens,  46  Mo.  147,  2  Am.  Rep.  491 ; 
Lyons  y.  Campbell,  88  Ala.  462,  7  So.  250. 


The  burden  was  on  the  proponent  to  show 
that  no  undue  influence  was  exerted. 

Nexsen  v.  Nexsen,  2  Keyes,  229;  Hill  ▼• 
Barge,  12  Ala.  687;  Bush  v.  Delano,  113 
Mich.  321,  71  N.  W.  628;  Claflfey  v.  Led  with, 
supra;  Higginbotham  v.  Higginbotham,  106 
Ala.  314,  17  So.  516;  Patton  v.  Allison,  7 
Humph.  320;  Crispell  v.  Dubois,  4  Barb 
393;  Waddington  v.  Buzby,  supra;  Weston 
V.  Teufel,  213  111.  291,  72  N.  E.  908;  Moore 
V.  Spier,  80  Ala.  129;  Barkman  v.  Richards, 
63  N.  J.  £q.  211,  49  Atl.  831;  Blume  v. 
Hartman,  115  Pa.  32,  2  Am.  St.  Rep.  525. 
8  Atl.  219;  Re  Miller,  31  Utah,  415,  88 
Pac.  338;  Riddell  v.  Johnson,  26  Gratt.  152; 
Jones  V.  Roberts,  37  Mo.  App.  163;  McDan- 
iel V.  Crosby,  19  Ark.  533  Hegney  v.  Head, 
126  Mo.  619,  29  S.  W.  587;  Richmond's  Ap- 


of  the  chief  beneficiaries  did  not  get  the 
lawyer  whom  the  testator  desired  to  draw 
the  will,  but  procured  the  services  of  an- 
other, of  his  own  selection,  and  the  will 
was  prepared  by  such  lawyer  in  the  pres- 
ence of  the  beneficiary  and  the  testator, 
no  one  else  being  present) ;  Den  ex  dcm. 
Trumbull  v.  Gibbons,  22  N.  J.  L.  117,  51 
Am.  Dec.  253  (where  the  will  was.  drawn 
at  the  lodgings  of  the  principal  devisee,  who 
actually  took  part  in  preparing  the  draft, 
and  paid  the  attorney) ;  Delafield  v.  Parish, 
25  N.  Y.  9  (where  the  chief  beneficiary  of 
a  codicil  prepared  and  gave  instructions 
therefor,  it  being  drawn  up  at  her  sugges- 
tion, upon  her  procurement,  and  by  counsel 
employed  by  her)  ;  Tyler  v.  Gardiner,  35 
N.  Y.  559  (where  the  principal  beneficiary 
under  a  will  executed  by  a  party  borne 
dov^ni  by  disease  and  close  upon  the  verge 
of  death,  prepared  formal  instructions,  em- 
ployed a  draftsman,  and  selected  the  wit- 
nesses, being  present  at  every  stage  of  the 
proceedings) ;  Swails  v.  White,  149  Pa.  261, 
24  Atl.  202  (where  the  will  was  prepared 
by  the  direction  of  one  of  the  two  bene- 
ficiaries named  therein,  the  scrivener  and 
the  testator  not  being  brought  together)  ; 
Miller  v.  Livingstone,  31  Utah,  415,  88  Pac. 
338  (where  the  beneficiary  gave  instructions 
for  the  will,  directed  its  terms,  and  it  was 
drawn  at  her  request)  ;  O'Brien's  Appeal, 
100  Me.  150,  60  Atl.  880;  Slinger's  Will,  72 
Wis.  22,  37  N.  W.  236. 

But  compare,  in  this  connection,  Logan's 
Estate,  195  Pa.  282,  45  Atl.  729,  in  which 
the  fact  that  the  son  of  testatrix,  who  was 
a  preferred  beneficiary,  procured,  the  scriv- 
ener who  wrote  the  will,  and  communicated 
to  him  the  data  therefor,  was  held  to  raise 
no  presumption  against  the  validity  of  the 
will. 

J).  Application  where  draftsman  not  di' 
rectly  benefited. 

The  rule  has  been  held  applicable  where 
the  will  was  written  by  tlie  husband  of 
the.  principal  beneficiary  (Hill  v.  Barjje, 
12  Ala.  687;  Montague  v.  Allan,  78  Va.  592, 
49  Am.  Rep.  384;  Waddington  v.  Buzby,  45 
28  L.R.A.(N.S.) 


N.  J.  Eq.  173,  14  Am.  St.  Rep.  706,  16  Atl. 
690 ) ;  and  where  a  bequest  was  made  to 
the  infant  children  of  the  draftsman  (Mc- 
Mechen  v.  McMechen,  17  W,  Va.  683,  41 
Am.  Rep.  682) ;  or  where  a  son  of  the 
draftsman  was  one  of  the  principal  legatees 
(W^addington  v.  Buzby,  supra)  ;  and  where 
the  will  was  drawn  and  its  execution  su- 
pervised by  a  son  of  the  sole  beneficiary 
(Tyrrell  v.  Painton   [1894]  P.  151). 

But  the  rule  has  been  held  to  have  no 
application  where  the  only  interest  taken  by 
the  draftsman,  or  person  alleged  to  have 
procured  the  will,  was  his  appointment  as 
executor  (Woodson  v.  Holmes,  li7  Ga.  19, 
43  S.  E.  467;  Linton's  Appeal,  104  Pa.  228; 
Re  Thompson,  121  App.  Div.  470,  106  K.  Y. 
Supp.  Ill);  or  where  the  draftsman  was 
named  as  trustee  of  some  of  the  beneficiarios. 
it  being  considered  that,  in  legal  contempla- 
tion, the  duties  and  responsibilities  of  the  po- 
sition are  a  full  equivalent  of  any  merely 
personal  advantage  arising  from  it  (Stokes 
V.  Miller,  10  W.  N.  C.  241;  Re  Thompson, 
supra). 

For  similar  decisions  with  reference  to 
the  presumption  of  fraud  and  deceit,  see 
appropriate  heading,  infra. 

But  in  Tomkins  v.  Tomkins,  1  Bail.  92, 
19  Am.  Dec.  656,  it  is  held  that  although 
the  interest  taken  by  the  draftsman,  named 
by  a  will  to  act  as  guardian  for  certain 
children,  may  be  inconsiderable,  he  falls 
within  the  suspicions  on  which  the  rule  is 
founded  that  strong  proof  of  intention  is 
required  where  an  act  is  done  by  the  agency 
of  the  party  to  be  benefited. 

In  Drake^s  Appeal,  45  Conn.  9,  the  ques- 
tion was  left  open  whether  the  interest  of  a 
vestryman  of  a  church,  which  received  a 
benefit  under  the  will  of  which  he  was  the 
draughtsman,  w*as  such  as  to  warrant  the 
application  of  the  principle. 

c.  Probative  force. 

Fraud  may  be  inferred  from  the  circum- 
stance alone  that  the  draftsman  of  a  will 
is  a  beneficiary  thereunder  (Ingram  v. 
Wyatt,  1  Hagg.  Eccl.  Rep.  384;  Von  Stentx 
V.  Comyn,  12  Ir.  £q.  Rep.  622);   but  such 
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peal,  59  Conn.  226,  21  Am.  St.  Rep.  85,  22 
Atl.  82 ;  Walls  v.  Walls,  30  Ky.  L.  Rep.  948, 
99  S.  W.  960;  McFadin  v.  Catron,  120  Mo. 
252,  25  S.  W.  506;  Clark  v.  Stansbury,  49 
Md.  346 ;  McReynolds  v.  Smith  ( Ind. )  86  N. 
E.  1009;  Hopkins  v.  Wampler,  108  Va.  705, 
62  S.  E.  926;  Hoffbaur  ▼.  Morgan  (Ind.)  88 
K.  E.  337. 

Messrs.  James  A.  Trontman,  Robert 
Stone,  and  George  T.  McDermott,  for  ap- 
pellee: 

"Attestation,"  standing  alone,  means  that 
a  witness  saw  the  signature  made  to  which 
he  is  attesting,  or  heard  it  acknowledged, 
and  signs  as  a  witness  to  that  fact  and  noth- 


ing more. 


Re  Laudy,  148  N.  Y.  403,  42  N.  E.  1061 ; 
Canada's  Appeal,  47  Conn.  450;  Webster  ▼. 


Yorty,  194  111.  408,  62  N.  Bw  907;  Brown- 
field  V.  Brownfield,  43  III.  147;  Palmer  t. 
Owen,  229  HI.  116,  82  N.  E.  275. 

The  incompetency  raised  by  §  11  refers 
only  to  attesting  witnesses. 

Clark  V.  Miller,  66  Kan.  726,  68  Pac.  1071. 

The  several  sheets  of  the  will  were  suf- 
ficiently identified. 

Jarman,  Wills,  p.  118;  Bond  v.  Sea  well, 
3  Burr.  1776;  Roche  v.  Nason,  105  App.  Div. 
256,  93  N.  Y.  Supp.  565;  30  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  580,  584;  WikofiTs  Appeal, 
15  Pa.  281,  53  Am.  Dec.  597;  Schouler, 
Wills,  2d  ed.  K  337 ;  Jones  v.  Habersham,  63 
6a.  146;  Re  Snell,  32  Misc.  611,  67  N.  Y. 
Supp.  581;  Woerner,  Am.  Law  of  Adminis- 
tration, p.  65. 

The  validity  of  the  instrument  as  a  will 


eircumstance  is  not  necessarily  decisive  evi- 
dence thereof  (Paine  v.  Hall,  18  Ves.  Jr. 
475;  Snodgrass  v.  Smith,  42  Colo.  60,  94 
Pac  312,  15  A.  &  £.  Ann.  Cas.  548;  Cra- 
mer V.  Crumbaugh,  3  Md.  491 ;  Post  v.  Ma- 
BOB.  91  N.  Y.  539,  43  Am.  Rep.  689;  Bootli 
T.  Kitchen,  3  Redf.  62). 

It  is  in  no  case  more  than  a  suspicious 
circumstance,  the  weight  of  which  is  for  the 
jury  to  determine.  Snodgrass  v.  Smith,  su- 
pra; Grifiith  v.  DiflFenderlTer,  50  Md.  466; 
Bennett  v,  Bennett,  60  N.  J.  Eq.  439,  26  Atl. 
573;  Dudley  ▼.  Gates,  124  Mich.  446,  83  N. 
W.  97,  86  N.  W.  959;  Re  Carver,  3  Misc. 
567,  23  N,  Y.  Supp.  753,  affirmed  without 
opinion  in  75  Hun,  612,  28  N.  Y.  Supp. 
1126;  Downey  v.  Murphey,  18  N.  C.  (].  Dev. 
A  B.  L.)  82;  Riddell  v.  Johnson,  26  Gratt. 
152;  Cheatham  v.  Hatcher,  30  Gratt.  56, 
32  Am.  Rep.  650. 

d.  Effect  upon  turden  of  proof. 

While  in  a  number  of  the  cases  expres- 
sions may  be  found  to  the  effect  that  the 
onus  is  upon  bim  who  propounds  the  will 
to  rebut  and  overcome  the  presumption  aris- 
ing from  the  circumstance  that  the  drafts- 
man takes  a  large  interest  thereby,  by  show- 
ing that  the  testator  knew  its  contents 
I  Lyons  v.  Campbell,  88  Ala.  462,  7  So.  250; 
Mcbaniel  v.  Crosby,  19  Ark.  633;  Hughes 
y.  Meredith,  24  Ga.  325,  71  Am.  Dec.  127; 
Carrie  v.  Cumming,  26  Ga.  690;  Purdy  v. 
Hall,  134  III.  298,  25  N.  E.  646;  Nexsen  v. 
.VexMn,  2  Keyes,  229;  Blume  v.  Hartman, 
115  Pa.  32,  2  Am.  St.  Rep.  525,  8  Atl.  219; 
Tyrrell  v.  Pain  ton,  supra;  McHugh  v.  Doo- 
W,  10  B.  C.  537),  it  has  been  said  that 
vhere  the  maxim  qui  se  acripsit  hieredem 
has  been  held  to  im])ose  upon  the  propo- 
lient  proof  of  a  more  clear  and  satisfactory 
character  there  has  intervened  the  element 
either  of  impaired  faculties  or  weakened 
mind,  or  some  affirmative  evidence  tending 
to  show  undue  influence,  or  some  intimate 
relation  of  a  confidential  or  fiduciary  char- 
acter between  the  testator  and  the  writer  of 
tbe  will,  r Booth  v.  Kitchen,  supra.)  See, 
t«  supporting  this  position,  cases  imder 
■^*J  LK.A.(N.S.) 


heading,  "circumstances  under  which  propo- 
nent required  to  present  additional  proof," 
infra. 

It  is  probable  also  that  all  that  is  meant 
in  most  cases  by  such  expressions  is  that 
the  proponent,  by  failing  to  introduce  evi- 
dence directly  tending  to  show  that  testator 
knew  the  contents  oi  the  will,  simply  runs 
the  risk  of  a  contrary  inference  beingdrawn 
by  the  tribunal  to  which  the  decision  of  the 
question  is  committed.  See,  by  way  of  il- 
lustration, Dudley  v.  Gates,  supra,  in  which 
an  instruction  that  the  law  looks  upon  the 
circumstance  that  a  will  was  drawn  by  pro- 
ponent's husband  as  raising  a  suspicion,  the 
weight  of  which  is  for  the  jury  to  deter- 
mine, but  which  is  sufficient  to  render  it 
incumbent  upon  the  party  offering  the  will 
for  probate  to  remove  such  suspicion  by 
evidence,  was  approved. 

The  more  discriminating  decisions  hold 
that  the  circumstance  that  the  draftsman 
or  one  active  in  procuring  the  execution  of 
a  will  received  a  considerable  benefit  there- 
under will  not  cast  the  burden  of  proof  upon 
the  proponent  (Griffith  v.  DifTenderffer  and 
Downey  v.  Murphey,  supra;  Miller  v.  Liv- 
ingstone, 31  Utah,  415,  88  Pac.  338);  and 
that  the  unexplained  existence  of  such  cir- 
cumstance will  not  create  a  presumption 
which  will  require  the  court  to  pronounce 
against  the  will  (Paine  v.  Hall;  Snodgrass 
V.  Smith;  and  Cramer  v.  Crumbaugh, — su- 
pra>  Post  V.  Mason,  91  N.  Y.  639,  43  Am. 
Rep.  689;  Booth  v.  Kitchen,  supra);  but 
that  it  is  in  no  case  more  than  a  suspicious 
circumstance  (Snodgrass  v.  Smith,  supra; 
Griffith  v.  DifTenderffer;  Bennett  v.  Ben- 
nett; Re  Carver;  Riddell  v.  Johnson;  and 
Cheatham  v.  Hatcher, — supra),  the  weight 
of  which  is  for  the  jury  to  determine  (Grif- 
fith V.  DifTenderffer;  Dudley  v.  Gates,  and 
Downey  v.   Murphey, — supra). 

And  in  one  case  the  court  has  even  gono 
so  far  as  to  say  that  if  the  draftsman  of  a 
will  and  the  principal  beneficiary  turn  out 
to  be  one  and  the  same  person,  it  is  not 
the  business  of  the  court  to  stigmatize  the- 
fact  as  a  suspicious  circumstance,  it  being 
for  the  jury  to  determine  whether  it  is,  in 
the  particular  case  they  are  trying,  a  sus- 
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is  unaffected  by  the  fact  that  it  is  on  sever- 
al sheets  of  paper,  .if  they  are  connected  or 
coherent  in  sense  when  an  adaptation  of  the 
several  parts  in  mode. 

Barnewall  y.  Murrell,  308  Ala.  366,  18  So. 
831;  Wigmore,  Ev.  §  2452;  Ela  v.  Edwards, 
16  Gray,  99;  WikoflTs  Appeal,  supra;  Wood- 
ruff V.  Hundley,  127  Ala.  640,  86  Am.  St. 
Rep.  145,  29  So.  98;  Montgomery  v.  Perkins, 
2  Met.  (Ky.)  448,  74  Am.  Dec.  419;  30  Am. 
&.  Eng.  Enc.  Law,  2d  ed.  p.  580 ;  Bond  v.  Sea- 
well,  3  Burr.  1773;  Martin  v.  Hamlin,  4 
Strobh.  L.  188,  53  Am.  Dec.  673;  Schillinger 
v,  Bawek,  135  Iowa,  131,  112  N.  W.  210. 

Unless  the  signature  is  illegible,  it  does 
not  amount  to  a  revocation. 

Re  Godfrey,  69  L.  T.  N.  S.  22;  Lovell  v. 
Quitman,  88  N.  Y.  377,  42  Am.  Rep.  254, 


25  Hun,  537;  Howard  T.  Hunter,  115  Ga. 
357,  90  Am.  St.  Rep.  121,  41  S.  E.  638. 

Even  though  the  cancelation  or  oblitera- 
tion were  sufficient,  it  must  be  shown  to 
have  been  done  with  the  intention  that  it 
should  operate  as  a  revocation. 

Woodruff  V.  Hundley,  supra;  Dan  ▼. 
Brown,  4  Cow.  483,  15  Am.  Dec.  395;  Ke 
Wood,  2  Connoly,  144,  11  N.  Y.  Supp.  157; 
Underbill,  Wills,  pp.  314,  31G,  317;  King's 
Goods,  2  Rob.  Eccl.  Rep.  403;  Schouler, 
Wills,  §  392;  Re  Prescott,  4  Redf.  178. 

No  presumption  arises  that  the  scratching 
of  the  name  was  done  animo  revocandi, 

Bethell  v.  Moore,  19  N.  C.  (2  Dev.  &  B. 
L.)  311;  Scott  V.  Thrall,  77  Kan.  688,  17 
L.R.A.(N.S.)  184,  127  Am.  St.  Rep.  449,  95 
Pac.  663;  McJntyre  v.  Mclntyre,  120  Ga.  67, 


picious  circumstance    or    not.     Stirling    y. 
Stirling,  64  Md.  138,  21  Atl.  273. 

With  reference  to  this  phase  of  the  ques- 
tion, it  was  said  in  the  leading  case  of 
Barry  v.  Butlin,  2  Moore,  P.  C.  C.  480, 
apropos  of  the  statement  made  in  an  earlier 
case,  that  where  the  party  benefited  pre- 
pares the  will,  the  presumption  and  onus 
prohandi  are  against  the  instrument,  and 
the  proof  must  go  not  merely  to  the  act  of 
signing,  but  to  the  knowledge  of  the  con- 
tents of  the  paper:  *'If,  by  these  expres- 
sions, the  learned  judge  meant  merely  to 
say,  that  there  are  cases  of  wills  prepared 
by  a  legatee,  so  pregnant  with  suspicion, 
that  they  ought  to  be  pronounced  against  in 
the  absence  of  evidence  in  support  of  them, 
and  that  extending  to  clear  proof  of  the 
actual  knowledge  of  the  contents,  by  the 
supposed  testator,  and  that  instructions 
proceeding  from  him,  or  the  reading  over 
the  instrument  by  or  to  him,  are  the  most 
satisfactory  evidence  of  such  knowledge;  we 
fully  concur  in  the  proposition  so  under- 
stood; in  all  probability  the  learned  judge 
intended  no  more  than  this.  But  if  the 
words  used  are  to  be  construed  strictly;  if 
it  is  intended  to  be  stated  as  a  rule  of  law, 
that  in  every  case  in  which  the  party'  pre- 
paring a  will  derives  a  benefit  under  it,  the 
ontta  prohandi  is  shifted,  and  that  not  only 
a  certain  measure  but  a  particular  species 
of  proof  is  thereupon  required  from  the 
party  propounding  the  will, — ^we  feel  bound 
to  say  that  we  assume  the  doctrine  to  be 
incorrect.  The  strict  meaning  of  the  term 
onus  prohandi  is  this,  that  if  no  evidence  is 
given  by  the  party  on  whom  the  burden  is 
cast,  the  issue  must  be  found  against  him. 
In  all  cases  the  onus  is  imposed  on  the 
party  propounding  a  will,  it  is  in  general 
discharged  by  proof  of  capacity,  and  the 
fact  of  execution,  from  which  the  knowledge 
of  and  assent  to  the  contents  of  the  instru- 
ment are  assumed,  and  it  cannot  be  that 
the  simple  fact  of  the  party  who  prepared 
the  will  being  himself  a  legatee  is  in  every 
case,  and  under  all  circumstances,  to  create 
a  contrary  presumption,  and  to  call  upon 
the  court  to  pronounce  against  the  will,  un- 
less additional  evidence  is  produced  to  prove 
28  L.R.A.(N.S.) 


the  knowledge  of  its  contents  by  the  de- 
ceased. A  single  instance,  of  not  un fre- 
quent occurrence,  will  test  the  truth  of  this 
proposition.  A  man  of  acknowledged  com- 
petence and  habits  of  business,  worth  £100,- 
000,  leaves  the  bulk  of  his  property  to  his 
family,  and  a  legacy  of  £50  to  his  confiden- 
tial attorney,  who  prepared  the  will;  would 
this  fact  throw  the  burden  of  proof  of  ac- 
tual cognizance  by  the  testator,  of  the  con- 
tents of  the  will,  on  the  party  propounding 
it,  so  that  if  such  proof  were  not  supplied, 
the  will  would  be  pronounced  against?  The 
answer  is  obvious,  it  would  not.  All  that 
can  be  truly  said  is,  that  if  a  person, 
whether  attorney  or  not,  prepares  a  will 
with  a  legacy  to  himself,  it  is,  at  most,  a 
suspicious  circumstance,  of  more  or  less 
weight,  according  to  the  facts  of  each  par- 
ticular case;  in  some,  of  no  weight  at  all, 
as  in  the  case  suggested,  varying  according 
to  circumstances;  for  instance,  the  quan- 
tum of  the  legacy,  and  the  proportion  it 
bears  to  the  property  disposed  of,  and  nu- 
merous other  contingencies:  but  in  no  case 
amounting  to  more  than  a  circumstance  of 
suspicion,  demanding  the  vigilant  care  and 
circumspection  of  the  court  in  investigating 
the  case,  and  calling  upon  it  not  to  |p-ant 
probate  without  full  and  entire  satisfaction 
that  the  instrument  did  express  the  real  in- 
tentions of  the  deceased." 

e.  Circumstances  under  whicH  profN>- 
ncnt  required  to  present  additianal 
proof. 

Although,  in  the  nature  of  things,  no 
precedent  is  likely  to  be  on  all  fours  with 
any  future  case,  the  following  decisions, 
showing  the  circumstances  under  which  it 
has  been  held  incumbent  on  the  proponent 
to  produce  additional  evidence  in  order  to 
establish  the  will,  may  be  of  some  value. 
These  are  presented  without  regard  to 
whether  the  production  of  such  evidence  is 
to  be  required  as  a  matter  of  law,  or  sim- 
ply at  the  risk  of  an  unfavonible  .inference 
being  drawn  in  its  absence. 

In  Finny  v.  Govett,  25  Times  L.  R.  J  86, 
where  it  appeared  that  the  will  propounded 
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102  Am.  St  Rep.  71,  47  S.  E.  501,  1  A.  & 
£.  Ann.  Cas.  609;  Giddings  v.  Giddings,  66 
Conn.  149,  48  Am.  St.  Rep.  201,  32  Atl.  334; 
Haireton  ▼.  Hairston,  30  Miss.  305;  Wil- 
bourn  y.  Shell,  59  Miss.  205,  42  Am.  Rep. 
363;  Dower  v.  Seeds,  28  W.  Va,  113,  67 
Am.  Rep.  646;  Woerncr,  Am.  Law  of  Ad- 
ministration, p.  90;  Strong's  Appeal,  79 
Conn.  123,  6  L.R.A.(N.S.)  1107,  118  Am. 
St  Rep.  138,  63  Atl.  1089;  Perrott  v.  Per- 
Fott,  14  East,  423;  Pringle  y.  MTherson,  2 
Brer.  279,  3  Am.  Dec.  713;  Wolf  v.  Bolling- 
er, 62  111.  368;  Thomas  v.  Thomas,  76  Minn. 
237,  77  Am.  St  Rep.  639,  79  N.  W.  104 ;  Re 
Knapen,  75  Vt  151,  98  Am.  St  Rep.  808,  53 
Atl.  1003;  Re  Penniman,  20  Minn.  256,  Gil. 
220, 18  Am.  Rep.  368;  Varnon  v.  Vanion,  67 
Mo.  App.  537. 


The  testator  was  not  under  legal  restraint 
when  be  executed  the  will. 
.Ginter  v.  Ginter,  79  Kan.  721,  22  L.R.A. 
(N.S.)  1024,  101  Pac.  634. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

Probate  of  the  will  of  Peter  Kirby  was 
refused  by  the  probate  court,  but  granted  by 
the  district  court  on  appeal,  and  this  pro- 
ceeding is  brought  to  review  that  order.  The 
will  was  written  by  his  oldest  child,  Mary 
Kirby  Sellards,  who  was  the  executrix  and 
a  principal  beneficiary,  on  five  sheets  of  pa- 
per,  which  were  separate  at  the  time  of 
its  execution,  but  fastened  together  with  a 
pin  when  offered  for  probate;  the  second 
and  fourth  pages  being  interchanged.^    The 


had  been  prepared  by  the  residuary  legatee 
for  testatrix,  a  very  old  lady,  in  failing 
health,  without  her  having  had  any  inde- 
pendent advice  or  assistance,  and  that  the 
fact  of  the  execution  had  been  kept  abso- 
lutely secret,  it  was  held  that,  under  the 
circumstances,  the  onus  was  upon  such  bene- 
ficiary to  show  that  the  document  clearly 
expressed  the  mind  and  intention  of  the 
testatrix. 

In  Wright  y.  Jewell,  9  Manitoba  L.  Rep. 
€07,  where  the  evidence  as  to  the  mental 
capacity  of  the  testator  was  conflicting,  and 
the  will  was  procured  to  be  prepared  and 
executed  by  the  beneficiaries,  it  was  held 
that  the  onus  was  upon  them  of  proof  that 
the  transaction  was  a  righteous  one. 

In  Purdy  v.  Hall,  134  111.  298,  25  N.  E. 
645,  it  was  held  that  the  fact  that  a  will 
;^ve  the  bulk  of  a  large  and  valuable  es- 
tate to  a  certain  beneficiary  and  his  im- 
mediate relatives,  that  such  beneficiary  did 
not  get  the  lawyer  whom  the  testator  de- 
sired to  draw  the  will,  but  procured  the 
services  of  another  lawj'er,  of  his  own  selec- 
tion, and  that  the  will  was  prepared  by 
«uch  lawj-er  in  the  presence  of  the  benefici- 
aiT  and  the  testator,  no  one  else  being 
present,  imposed  the  burden  upon  the  pro- 
ponents to  show  that  the  testator  knew 
nhat  disposition  he  was  making  of  his 
property. 

In  Howell  v.  Taylor,  50  N.  J.  Eq.  428,  26 
Atl.  566,  where  it  appeared  that  the  testa- 
tor was  feeble  in  mind  and  easily  imposed 
upon:  that  one  of  the  principal  legatees  per- 
sonally gave  instruction  to  the  draftsman 
of  the  will,  and  paid  him  for  his  services; 
that  two  of  the  legatees  were  present  at 
the  execution  of  the  document,  and  the  will 
subsequently  came  from  their  possession, — 
it  was  said  that  these  circumstances  are 
mfiicient  to  excite  the  judicial  mind  to  sus- 
picious scrutiny,  and  naturally  call  upon 
those  who  participated  in  the  production  of 
the  will,  and  who  profited  by  it,  to  satisfy 
the  court  that  the  document  was  not  the 
product  of  their  unlawful  management. 

In  Tyler  v.  Gardiner,  36  N.  Y.  559,  it  is 
said  that  where  the  principal  beneficiary 
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under  a  will  prepared  for  execution  by  a 
party  worn  down  by  disease,  and  close  upon 
the  verge  of  death,  assumes  the  responsi- 
bility of  initiating  it,  of  preparing  formal 
instructions,  of  employing  the  draftsman,  of 
selecting  the  witnesses,  of  being  present  at 
every  stage  of  the  proceedings,  and  of  ex- 
cluding those  to  whose  inheritance  a  new 
direction  is  given,  it  behooves  such  bene- 
ficiary to  be  provided  with  evidence  that 
the  instrument  expresses  the  honest  and 
spontaneous  purposes  of  the  person  who  is 
called  upon,  at  such  a  time,  to  reverse  the 
provisions  of  a  previous  testamentary  dis- 
position, made  m  health  and  strength,  in 
favor  of  those  having  clear  claims  upon  his 
justice   and  bounty. 

In  Crispell  v.  Dubois,  supra,  where  a  will 
containing  a  considerable  gift  to  the  drafts- 
man was  drawn  by  one  standing  in  a  rela- 
tion of  special  confidence  to  testatrix,  both 
as  her  medical  attendant  and  confidential 
adviser,  and  testatrix  was  at  the  time  labor- 
ing under  the  influence  of  a  painful  illness, 
which  proved  fatal  a  few  hours  afterward, 
and  the  objects  of  her  bounty  were  all 
strangers  to  her  blood,  to  the  exclusion  of 
an  only  brother,  it  was  held  that  the  cir- 
cumstances of  the  case  were  such  as  to 
create  a  strong  presumption  against  the  va- 
lidity of  the  will,  which  could  be  overcome 
only  by  very  clear  proof  of  the  unbiased  in- 
tention of  the  testatrix  to  make  such  a  dis- 
position of  her  property  as  was  contained  in 
the  will,  and  that  it  was  executed  by  her 
with  full  understanding  of  the  nature  and 
effect  of  the  instrument. 

In  Re  Soule,  22  Abb.  N.  C.  236,  3  N.  Y. 
Supp.  259,  afiiimed  without  opinion  in  57 
Hun,  586,  11  N.  Y.  Supp.  949,  where  the 
testator  was  about  ninety  years  of  age, 
physically  infirm,  slow  of  movement,  poor 
of  sight,  so  that  he  depended  upon  others 
to  read  to  him,  and  the  instrument  was,  in 
respect  to  the  most  important  provisions, 
contrary  to  the  previous  will  and  codicils, 
and  the  attorney  and  draftsman  was  one 
of  the  beneficiaries,  it  was  held  that  such 
facta  required  that  the  proponents  should 
satisfy  the  court  by  a  clear  preponderance 
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signature  of  the  testator  and  the  witnesses 
appeared  only  on  the  last  sheet,  and  the  only 
direct  testimony  as  to  the  identity  of  the 
others  was  that  of  Mrs.  Sel  lards.  The  op- 
ponent of  the  will  contends  that  the  proof  in 
this  respect  failed  by  reason  of  the  incompe- 
tence of  the  witness,  and  also  that  a  pre- 
sumption of  undue  influence  arose  from  the 
relation  of  the  draftsman  to  the  testator. 

The  statute  (Gen.  Stat.  1868,  chap.  117, 
§11;  Gen.  Stat.  1909,  §  9786)  provides 
that  "if  a  devise  or  bequest  be  given  to  a 
person  who  is  a  witness  to  the  will,  and  the 
will  cannot  otherwise  be  proved  than  by  the 
testimony  of  such  witness,  the  devise  or  be- 
quest shall  be  void,  and  the  witness  shall 
be  'competent  to  give  testimony  of  the  execu- 
tion of  the  will  in  like  manner  as  if  such  de- 


vise or  bequest  had  not  been  made."  Clear- 
ly, however,  the  words  "witness  to  the  will'' 
refer  to  an  attesting  witness.  This  accords 
with  the  purpose  and  history  of  the  legisla- 
tion. That  the  statute  distinguishes  between 
a  witness  to  the  will  and  one  who  testifies  in 
its  support  when  it  is  offered  for  probate  is 
made  apparent  by  the  original  language  of 
the  succeeding  section,  providing  that  ''the 
court  shall  cause  the  witnesses  to  such  will, 
and  such  other  witnesses  or  any  person  in- 
terested in  having  the  same  admitted  to  pro- 
bate as  may  desire,  to  come  before  such 
court."  Gen.  Stat.  1868,  chap.  117,  §  12; 
Gen.  Stat.  1901,  §  7948.  Mrs.  Sellards  was 
not  a  witness  to  the  will  in  such  a  sense 
that  her  competency  was  affected  by  her 
interest.     Moreover,  her  testimony  was  not 


of  evidence  that  the  testator  fully  under- 
stood the  nature  and  consequences  of  the 
testamentary  act. 

In  Leaycraft  v.  Simmons,  3  Bradf.  35, 
where  a  testator  eighty -nine  years  old  exe- 
cuted a  will  at  his  son's  residence,  of  which 
the  son  was  the  draftsman,  and  under 
which  the  son  was  the  principal  beneficiary, 
without  the  knowledge  of  his  daughter,  his 
only  other  child,  it  was  held  that,  in  view  of 
all  the  circumstances,  it  was  proper  to  look 
for  evidence  outside  the  will  indicating  a 
recognition  of  its  contents  by  the  testator. 

In  Re  Elster,  39  Misc.  63,  78  N.  Y.  Supp. 
871,  it  was  held  that  where  the  evidence 
disclosed  that  the  testator  was  of  advanced 
age,  of  impaired  faculties,  and  feeble  in 
mind  and  body;  unable  to  read  and  write; 
and  signed  by  mark  a  will  drawn  solely  un- 
der the  direction  and  dictation  of  one  of 
the  chief  beneficiaries;  the  witnessing  of  the 
execution  by  all  the  legatees  in  the  presence 
of  the  subscribing  witnesses;  the  disinherit- 
ance, without  apparent  reason,  of  probable 
objects  of  his  bounty;  previous  wills  made; 
short  duration  of  time  between  the  making 
of  the  will  and  the  death  of  the  testator, — 
under  such  circumstances  the  ordinary  pre- 
sumptions flowing  from  the  act  of  formal 
execution  do  not  obtain,  but  the  burden  is 
thrown  upon  the  parties  seeking  to  establish 
the  testamentary  act  to  show  that  all  those 
precautions  were  taken,  and  those  explana- 
tions were  had,  that  were  necessary  to  se- 
cure to  the  testator  the  full,  free,  and  un- 
biased action  of  his  impaired  faculties. 

While  the  circumstance  that  one  stand- 
ing in  a  relation  of  trust  or  confidence  is  in- 
strumental to  any  extent  in  procuring  a  tes- 
tamentary provision  in  his  own  favor  does 
not,  in  and  of  itself,  invalidate  the  bequest, 
it  calls  for  satisfactory  explanation,  and  im- 
poses upon  him  claiming  under  such  pro- 
vision the  burden  of  showing  that  it  was  in 
all  respects  fair  and  honest.  Re  Carver,  3 
Misc.  567,  23  N.  Y.  Supp.  753,  affirmed 
without  opinion  in  75  Hun,  612,  28  N.  Y. 
Supp.  1126. 

In  Re  Eckler,  47  Misc.  320,  95  N.  Y. 
Supp.  986,  reversed  on  other  grounds  in  326 
App.  Div.  ]99,  110  N.  Y.  Supp.  050  where 
28  L.R.A.(N.S.) 


the  draftsman  of  a  will,  a  stranger  to  the  ' 
blood  of  testator,  received  the  whole  estate, 
it  was  held  that,  in  view  of  the  peculiarity 
of  the  language  employed,  the  age,  condition 
of  mind,  and  degree  of  intelligence  of  the 
testator,  the  burden  was  on  the  proponent 
to  show  that  testator  knew  and  understood 
what  disposition  he  wcs  making  of  his 
property. 

In  Boyd  v.  Boyd,  66  Pa.  283,  where  it  ap- 
peared that  a  testator  was  aged,  infirm,  not 
of  a  strong  mind,  and  exceedingly  illiterate, 
and  that  the  will,  which  was  drawn  by  his 
business  adviser,  contained  substantial 
benefits  to  the  scrivener  and  his  family,  it 
was  held  that  the  onus  was  upon  the  scriv- 
ener of  showing  that  the  provisions  of  the 
will  were  fully  explained  to  and  understood 
by  the  testator,  and  fully  assented  to  by 
him. 

Where  the  will  of  an  old,  infirm,  mentally 
weak  man  makes  the  draftsman  a  residuary 
legatee,  the  burden  is  upon  him  to  prove  af- 
firmatively that  the  alleged  testator  was 
laboring  under  no  mistaken  appreiiension  as 
to  the  value  of  his  property  and  the  prob- 
able amount  of  his  residuary  estate.  Cuth- 
bertson's  Appeal,  97  Pa.  163. 

In  Wilson's  Appeal,  99  Pa.  545,  where  it 
appeared  that  one  of  the  chief  beneficiaries 
named  in  the  will  of  a  testator  of  great  age 
and  physical  infirmity  was  a  trusted  and 
confidential  friend,  who  was  the  main  in- 
strument in  procuring  the  preparation  and 
execution  of  the  will  in  question,  it  was 
held  that  the  burden  was  upon  such  benefi- 
ciary affirmatively  to  show  that  the  gift 
to  him  was  the  free,  intelligent  act  of  the 
testator. 

In  Kelly  v.  Settegast,  68  Tex.  16,  2  S.  W. 
870,  where  the  paper  claimed  to  be  the  will 
of  the  decedent  was  written  by  the  person 
who,  under  it,  would  take  one  half  of  his 
estate,  though,  at  the  suggestion  of  one  of 
the  persons  who  subsequently  became  a  stib- 
scribing  witness,  it  was  copied  by  anotlier 
person,  and  the  decedent  was  aged,  ill,  and 
unable  to  read,  and  the  alleged  will  gave  all 
his  estate  to  strangers  to  his  blood,  ignor- 
ing the  claims  of  his  children,  it  was  held 
that  it  should  be  shown  that  the  testator 
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necessary  to  identify  the  unsigned  sheets. 
As  the  first  four  pages  happened  to  end 
with  incomplete  sentences,  the  connection 
of  the  subject-matter  made  aa  effective  a 
union  of  the  several  parts  as  could  have  been 
accomplished  by  their  physical  attachment. 
It  is  a  rudimental  principle  that  a  will 
may  be  made  on  distinct  papers.  ...  It 
18  snfficient  that  they  are  connected  by  their 
internal  sense,  by  coherence,  or  adaptation 
of  parts."  WikofTs  Appeal,  15  Pa.  281,  63 
Am.  Dec.  597;  30  Am.  &  Eng.  Enc.  Law,  p. 
580.  The  sequence  of  the  pages  was  indi- 
cated by  figures  placed  at  the  top  of  each, 
aa  well  as  by  the  connection  of  the  language, 
and  the  fact  that  they  were  fastened  togeth- 
er in  other  than  the  proper  order  is  not  im- 
portant. 


A  further  contention  is  that  the  fact  that 
the  will  was  written  by  the  testator's  daugh- 
ter, who  was  one  of  the  principal  benefi- 
ciaries, created  a  presumption  of  undue*  in- 
fluence which  was  not  rebutted  by  any  evi- 
dence. There  is  some  apparent  conflict  in 
the  authorities  as  to  the  effect  to  be  given  to 
the  circumstance  that  a  will  is  drafted  by 
a  legatee.  In  Underbill  on  the  Law  of 
Wills,  it  is  said  (§  137):  "Many  cases 
seem  to  hold  that  the  circumstance  that  a 
party  draws  a  will,  •  •  .  under  which 
he  takes  a  legacy,  .  •  •  raises  a  pre- 
sumption of  undue  influence  exerted  by  him, 
which  must  be  rebutted  by  clear  and  satis- 
factory evidence.  .  .  .  But  the  safer  and 
more  correct  statement  of  the  rule  is  that 
such  a  condition  of  affairs  creates  no  pre- 


eorrectly  understood  the  contents  of  the 
paper  which  he  signed,  and  that  the  mere 
formal  proof  of  the  execution  of  the  paper 
was  not  enough  to  entitle  it  to  probate. 

/.  Character  and  mtfflciency  of  proof  to 
repel  euspicion  of  fraud, 

1.  Degree. 

It  has  been  variously  said  that  the  proof 
that  the  instrument  propounded  expressed 
the  true  will  of  the  deceased,  necessary  to 
repel  the  suspicion  arising  from  the  circum- 
stance under  discussion,  must  be  clear 
iLvons  V.  Campbell,  88  Ala.  462,  7  So.  250; 
Swails  V.  White,  149  Pa.  261,  24  Atl.  292) ; 
clear  and  satisfactory  (Baker  v.  Batt,  2 
Moore,  P.  C.  C.  317;  Barry  v.  Butlin,  2 
Moore,  P.  C.  C.  480;  Raworth  v.  Marriott, 
1  Myl.  k,  K.  643;  Mitchell  v.  Thomas,  6 
Moore,  P.  C.  C.  137;  Hegarty  v.  King,  Ir. 
L  R.  7  Eq.  18;  Von  Stentz  v.  Comyn,  32  Ir. 
Eq,  Rep.  622;  Ingram  v.  Wyatt,  1  Hagg. 
£cc].  Rep.  384 ;  Durling  v.  Loveland,  2  Curt. 
Eccl.  Rep.  225;  Brown  v.  Fisher,  63  L.  T. 
X.  a  465;  Parker  v.  Duncan,  62  L.  T.  N.  S. 
642;  Scoular  v.  Plowright,  28  L.  T.  193; 
Fulton  V.  Andrew,  L.  R.  7  H.  L.  448;  Hogg 
T.  Maguire,  11  Ont.  App.  Rep.  507 ;  Adams 
T.  McBeath,  27  Can.  S.  C.  13;  Snodgrass  v. 
Smith,  42  Colo.  60,  94  Am.  Dec.  312,  15  A. 
&  E.  Ann,  Cas.  548)  ;  strict  (Hill  v.  Barge, 
12  Ala.  687;  Garrett  v.  Heflin,  98  Ala.  615, 
39  Am.  St.  Rep.  89,  13  So.  326)  ;  strong 
(Adair  v.  Adair,  30  6a.  102) ;  satisfactory 
(Crispell  V.  Dubois,  4  Barb.  393)  ;  such  as 
will  satisfy  the  jury  that  the  testator  was 
not  imposed  on  (Duffield  v.  Robeson,  2 
Harr.  [Del.]  376;  Beall  v.  Mann,  6  Ga.  456; 
Bn«h  V.  Delano,  113  Mich.  321,  71  N.  W. 
C2S) ;  such  as  to  give  full  and  entire  sat- 
isfaction to  the  court  or  jury  (Purdy  v. 
Hall,  134  111.  308,  25  N.  E.  645;  England 
V.  Fawbush,  204  111.  384,  68  N.  E.  52C;  Re 
Soule,  22  Abb.  N.  C.  236,  3  N.  Y.  Supp. 
259,  affirmed  without  opinion  in  57  Hun, 
686,  11  N.  Y.  Supjp.  949). 

In  McDaniel  t.  Crosby,  19  Ark.  533,  and 
Hill  r.  Bar^,  12  Ala.  087,  it  was  said  that 
the  pro<'f  that  the  testator  knew  and  un- 
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derstood  the  contents  of  the  will  should  be 
so  satisfactory  and  convincing  as  not  to 
leave  a  reasonable  doubt  in  the  minds  of 
the  jury;  but  in  Garrett  v.  Heflin,  supra, 
it  was  said  that  possibly  such  measure  of 
proof  was  too  stringent,  as  in  civil  cases 
the  proper  measure  of  proof  is  that  the 
jury  must  be  reasonably  satisfied  of  the 
truth  of  any  fact. 

In  Paske  v.  Ollat,  2  Philltm.  Eccl.  Rep. 
323,  it  was  said  that  the  proof  must  be 
clear  and  decisive,  and  that  the  balance 
must  not  be  held  in  equilihrio. 

2,  Amount. 

In  Durnell  v.  Cornfield,  1  Rob.  Eccl.  Rep. 
51,  it  is  said  that  the  proof  must  be  in  pro- 
portion to  the  degree  of  suspicion,  which, 
of  course,  will  vary;  that  the  greater  the 
l)enefit  and  the  less  the  capacity,  the  more 
stringent  is  the  requirement  of  proof  of 
knowledge  of  the  contents. 

The  amount  of  proof  necessary  to  repel 
suspicion  may  be  increased  by  circum- 
stances, such  as  testator's  unbounded  con- 
fidence in  the  draftsman  of  the  will,  ex- 
treme disability  in  the  testator,  clandes- 
tinity,  and  other  circumstances,  which  may 
increase  the  presumption  even  so  much  as 
to  be  conclusive  against  the  instrument. 
Paske  V.  Ollat;  Hill  v.  Barge;  and  Garrett 
V.   Heflin, — supra. 

If  the  interest  is  small  in  proportion  to 
the  whole  estate,  and  the  decedent,  at  the 
time  of  making  the  will,  was  in  health,  and 
in  the  possession  of  his  faculties,  slight 
proof  will  suffice.  On  the  other  hand,  if  his 
mind  is  feeble,  and  the  party  drawing  the 
will  takes  a  considerable  portion  of  the  es- 
tate, to  the  exclusion  of  the  heirs,  proof  of 
a  most  conclusive  nature  will  be  required. 
Drake's  Appeal,  45  Conn.  9. 

3.  Kind. 

No  particular  species  of  evidence  is  re- 
quired to  show  that  testator  knew  and  ap- 
proved of  the  contents  of  a  will  by  which 
the  draftsman  benefits.  Durling  v.  Love- 
land,  2  Curt.  Eccl.  Rep.  225;  Mitchell  v. 
Thomas,  6  Moore,  P.  C.  C.  137, 
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sumption,  but  merely  raises  a  suspicion 
which  ought  to  appeal  to  the  vigilance  of  the 
court.  .  .  .  it  is  a  fact  to  be  consid- 
ered with  other  facts.  It  is  undoubtedly  a 
suspicious  fact,  but  its  weight  depends,  not 
solely  upon  its  character,  but  upon  the  facts 
and  circumstances  with  which  it  is  connect- 
ed. In  some  cases  it  would  have  no  weight 
at  all.  Thus,  if  it  appear  that  the  testator 
had  testamentary  capacity,  that  he  dictat- 
ed his  will,  and  knew  its  contents  at  the 
date  of  its  execution,  and  that  it  was  exe- 
cuted in  the  statutory  manner,  the  mere 
fact  that  the  will  was  written  by  the  sole 
beneficiary  would  not  be  enough,  unless 
coupled  with  other  extremely  suspicious 
facts,  to  overthrow  it,  or,  taken  alone,  to 
cast  the  slightest  suspicion  upon  it."    What 


justly  creates  suspicion  is  not  that  the 
draftsman  is  a  legatee,  or  even  a  sole  lega- 
tee, but  that  he  receives  an  unreasonable 
or  unnatural  benefit.  This  idea  is  thus  ex- 
pressed in  Schouler  on  Wills,  3d  ed.  §  245: 
'*The  circumstance  that  a  party  w^ho  derives 
under  the  will  a  disproportionate  benefit,  or 
a  benefit  to  which  he  had  no  natural  claim, 
is  the  party  who  drew  it,  lends  disfavor  to 
the  instrument,  and  mav  turn  the  scale 
against  its  admission  to  probate.  .  •  .  Our 
later  cases  appear  to  rule  that,  wherever 
the  testator's  draftsman  or  manager  of  the 
execution  may  be  thought  worthy  of  some 
generous  token,  undue  influence  and  fraud 
are  not  to  be  presumed  from  the  fact  that 
the  will  gives  him  a  legacy  or  executor- 
ship accordingly.  The    extent  of  his  benefit. 


It  may  be  circumstantial  as  well  as 
direct.  Raworth  v.  Marriott,  1  Myl.  &  K. 
643;  Beall  v.  Mann,  5  Ga.  456. 

Such  proof  may  tsike  the  form  of  evidence 
that  the  will  was  read  to  testator  or  by 
him,  though  not  necessarily  so  (Snodgrass 
V.  Smith,  42  Colo.  60,  94  Pac.  312,  35  A.  & 
E.  Ann.  Cas.  548),  or  that  he  gave  instruc- 
tions for  such  a  will,  or  of  some  other  fact 
or  facts  equal  as  evidence  to  one  of  these 
(Hughes  V.  Meredith,  24  Ga.  325,  71  Am. 
Dec  127). 

4.  Specific  instancea. 

Ta  Durling  v.  Loveland,  supra,  it  is  said 
that  the  drawer  of  a  will  taking  a  consider- 
able benefit  under  it  need  not  do  more  than 
show  that  deceased  had  knowledge  of  its 
contents. 

In  Paske  v.  Ollat,  supra,  it  was  held  that 
the  suspicion  arising  from  the  fact  that  the 
draftsman  of  the  will  received  a  legacy 
tlicrein  was  repelled  by  evidence  that  tlie  in- 
structions from  which  the  will  was  drawn 
originated  with  the  testator,  and  were  a 
surprise  to  the  draftsman,  who  suggested 
that  another  solicitor  be  employed,  and 
openly  refused  to  act  as  an  attesting  wit- 
ness upon  tlie  ground  of  his  being  an  in- 
terested party. 

In  Woodson  v.  Holmes,  117  Ga.  19,  43  S. 
E.  467,  it  was  held  that  the  rule  of  law  that 
where  a  party  preparing  or  procuring  a  will 
takes  a  large  beneficial  interest  thereunder, 
stricter  proof  than  usual  is  necessary  to 
show  knowledge  of  the  contents  of  the  will 
on  the  part  of  the  testator,  has  no  appli- 
cation in  a  case  where  the  only  interest 
taken  by  the  party  alleged  to  have  procured 
the  will  was  his  appointment  as  executor 
without  bond  or  the  necessity  to  make  re- 
turns, and  the  provision  for  the  payment 
of  a  debt  due  to  him  by  the  estate  of  the 
testatrix,  the  evidence  of  which  he  already 
held;  and  where  it  appears  that  such  per- 
son did  nothing  to  suggest  or  instigate  the 
making  of  the  will,  but  acted  only  in  fur- 
therance of  the  expressed  wishes  of  the 
testatrix. 

In  Re  Wells,  96  Me.  161,  51  Atl.  808,  it 
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was  held  that  the  fact  that  the  attorney 
who  drew  the  will  was  named  as  executor, 
and  received  a  legacy  constituting  a  rela- 
tively small  portion  of  the  estate,  was  en- 
titled to  little  weight,  where  it  appeared 
that  the  draftsman  was  a  nephew,  and  re- 
ceived under  the  will  the  same  sum  as  all 
other  nephews  and  nieces  of  the  testatrix, 
that  he  had  been  her  attorney  for  years, 
that  she  had  the  initiative  in  the  prepara- 
tion of  the  will,  and  that  no  secrecy  at- 
tended its  execution. 

In  Den  ex  dem.  Trumbull  v.  Gibbons,  22 
N.  J.  L.  117,  51  Am.  Dec.  253,  it  is  held 
that  the  suspicion  attaching  to  the  partici- 
pation of  a  principal  devisee  in  the  prepa- 
ration of  the  will  is  removed  by  evidence 
that  the  testator  was  a  man  of  strong  mind 
and  strong  self-will,  that  he  was  at  the  time 
in  the  full  vigor  of  his  intellectual  powers, 
that  he  was  in  no  wise  dependent  upon  the 
devisee,  that  he  did  not  reside  with  him, 
was  in  free  intercourse  with  others,  that  the 
attorney  received  his  instructions  from  the 
testator  himself,  and  that  the  principal  pro- 
vision in  favor  of  the  devisee  had  been  pre- 
pared by  the  testator  in  his  own  writing 
years  before. 

Proof  necessary  to  show  that  the  .testa- 
tor was  not  imposed  on  by  a  will  contain- 
ing a  benefit  to  the  draftsman  is  supplied 
by  evidence  of  instructions  given  to  the 
writer;  that  the  testator  read  over  the  will, 
being  of  sufficient  capacity  to  understand 
what  he  was  reading;-  or  by  other  evidence 
showing  that  he  knew  the  will  was  in  favor 
of  the  writer.  Duffield  v.  Robeson,  2  Harr. 
(Del.)    375. 

Where  there  is  neither  mental  imbecility, 
dependence  on  the  legatee,  glaring  change 
in  testamentary  intention,  unreasonable  or 
inofficious  bequests  in  favor  of  the  legatee, 
attempts  on  his  part  to  conceal  from  others 
interested  knowledge  of  the  will,  strange- 
ness in  the  fact  that  the  legatee  drafted  the 
wfll,  or  any  other  circumstances  tending  to 
confirm  the  suspicion  which  that  fact  may 
engender, — under  these  conditions,  the  sus- 
picion should  be  laid  aside.  Ruslinpr  y 
Rusling,  36  N.  J.  Eq.  603. 

The  circumstance  that  the  draftsman  of  u 
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A3  compared  with  that  of  natural  objects 
of  one's  bounty,  is  a  matter  of  some  conse- 
quence." 

So,  also,  the  suspicion  that  attaches  to  a 
will  written  by  a  beneficiary  is  heightened 
where  he  sustains  a  confidential  relation 
toward  the  testator.  That  condition  is 
sometimes  said  to  create  an  actual  presump- 
tion against  the  will.  Thus  Mr.  Underbill 
says:  "Where  it  appears  from  the  evidence 
that  the  testator  and  the  beneficiary  stood 
in  confidential  relations  towards  one  anoth- 
er, and  it  also  appears  that  the  legatee 
.  .  .  was  the  draftsman  of  the  will, 
•  •  .  circumstances  are  shown  from  which 
a  presumption  of  undue  influence  or 
fraud  arises,  which  the  proponent  of 
the    will     has     the    burden    of    proof    to 


overthrow,  and  to  show  that  the  will  was 
the  free  and  voluntary  act  of  the  testator." 
1  Underbill,  Wills,  §  145.  On  the  other 
hand,  a  portion  of  a  note  in  the  same  work 
reads.:  "The  fact  that  the  draftsman  of  a 
will,  who  is  a  legatee  at  the  same  time, 
stands  in  a  confidential  relation  to  the  tes- 
tator, does  not,  in  the  absence  of  affirmative 
proof  of  fraud  or  coercion,  raise  a  presump- 
tion against  the  voluntary  character  of  the 
will."  1  Underbill,  Wills,  note  3,  p.  196, 
§  137.  And  the  rule  is  thus  stated  in  20 
Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  124:  "Un- 
due influence  is  not  generally  presumed  in 
the  case  of  a  legacy  or  devise  made  by  a 
client  in  favor  of  his  attorney  from  the  mere 
relation  itself,  or  from  the  circumstance 
that  the  will  was  drawn  by  the  attorney, — 


will  is  appointed  one  of  the  executors,  and 
is  also  a  legatee,  while  tending  to  excite 
suspicion,  is  without  force  where  the  legacy 
to  the  draftsman  is  moderate  in  amount, 
and  in  just  proportion  to  the  sums  given 
to  other  persons  standing  in  the  same  rela- 
tionship to  the  testator.  Coffin  v.  Coffin,  23 
X.  Y.  9,  80  Am.  Dec.  236. 

The  fact  that  a  trifling  gift  is  made  to 
the  draftsman  of  a  will,  who  has  been  upon 
pleasant  and  friendly  terms  with  the  testa- 
tor, is  insufficient  to  raise  a  presumption  of 
fraud  or  improper  influence  (Trubey  v. 
Richardson,  224  111.  136,  79  N.  E.  692),  or 
to  shift  the  burden  of  proof  from  the  party 
alleging  fraud  or  undue  influence  (Stokes 
V.Miller,  10  W.  N.  C.  241). 

The  force  of  the  fact  that  a  lawyer  and 
draftsman  of  the  will  was  one  of  the  three 
residuary  legatees  is  overcome  by  proof  that 
on  the  part  of  the  testator  there  was  ade- 
quate capacity,  testamentary  intention,  and 
a  due  execution  of  the  will,  with  full  knowl- 
edge of  its  contents.  Post  v.  Mason,  91 
X.  Y.  539,  43  Am.  Rep.  689. 

A  suspicion  aroused  by  the  circumstance 
of  the  draftsman  being  a  beneficiary  is  re- 
moved by  the  fact  that  the  testator  had  full 
testamentary  capacity,  and  knew  the  con- 
tenU  of  the  will.  Re  Soule,  22  Abb.  N.  C. 
230,  3  N.  Y.  Supp.  259,  affirmed  without 
opinion  in  57  Hun,  586,  11  N.  Y.  Supp.  949. 

The  suspicion  aroused  by  the  circum- 
stance that  a  will  contains  a  provision  in 
favor  of  the  draftsman  is  removed  by  evi- 
dence of  previous  declarations  of  the  testa- 
tor in  conformity  to  the  will,  often  repeated 
and  continuing  up  to  near  the  time  of  its 
execution,  all  indicating  the  purpose  which 
the  contents  of  the  will  developed.  Pat  ton 
V.  Allison,  7  Humph.  319. 

On  the  other  hand,  in  Tyrrell  v.  Pain  ton 
[1894]  P.  151,  it  was  held  that  the  sus- 
picion aroused  by  the  circumstance  that  a 
son  of  the  sole  beneficiary  drew  and  super- 
vised the  execution  of  the  alleged  will  of 
an  aged  and  infirm  lady  was  not  removed 
by  the  evidence  of  the  draftsman  and  his 
friend,  whom  he  brought  with  him  to  be  an 
atUsting  witness,  and  who  were  the  only 
persons  present. 
^  L.R.A.(N.S.) 


Where  a  testatrix  was  in  a  dying  condi- 
tion at  the  time  the  transaction  in  question 
occurred,  the  force  of  the  fact  that  the  bene- 
ficiary wrote  the  instructions  and  origi- 
nated the  will  is  not  necessarily  overcome 
by  the  circumstance  that  they  were  after- 
ward accepted  by  the  testatrix,  and  that  she 
assented  to  the  will  in  which  they  were  em- 
bodied.   Tyler  y.  Gardiner,  35  N.  Y.  559. 

///.  As  hearing  on  question  of  undue 

influence, 

a.  Preliminary  statement. 

Thus  far  this  note  has  been  concerned 
solely  with  the  inference  of  fraud  or  de- 
ceit. It  is  now  purposed  to  consider  the 
bearing  of  the  circumstance  under  discus- 
sion upon  the  question  of  undue  influence. 

It  has  been  held  that  no  presumption  of 
undue  influence  arises  from  the  fact  of  par- 
ticipation by  a  beneficiary  or  by  one  closely 
connected  with  him  in  matters  relating  to 
the  preparation  and  execution  of  a  will,  in 
the  absence  of  evidence  tending  to  show  a 
relation  of  confidence  or  influence  between 
the  testator  and  the  person  thus  taking  an 
active  part  (Henry  v.  Hall,  106  Ala.  84,  64 
Am.  St.  Rep.  22,  17  So.  187)  ;  and  that  such 
a  circumstance  is  not  alone  evidence  of  un- 
due influence  (Berry  v.  Hamilton,  10  B. 
Mon.  129;  Carpenter  v.  Hall,  19  N.  Y.  Supp. 
778,  affirmed  without  opinion  in  141  N.  Y. 

572,  36  N.  E.  345;  but  that  it  is  only  a  cir- 
cumstance to  be  considered  in  connection 
with  other  circumstances  indicative  of  fraud 
or  undue  influence  (Re  Carver,  3  Misc.  567, 
23  N.  Y.  Supp.  753,  affirmed  without  opinion 
in  75  Hun,  612,  28  N.  Y.  Supp.  1126). 

So  also,  in  Carpenter  v.  Hatch,  64  N.  H. 

573,  15  Atl.  219,  it  is  said  that  there  was 
no  presumption  of  law  or  of  fact  that  one 
who  wrote  a  codicil  by  which  he  alone  was 
benefited,  controlled  the  testator's  mind; 
but  that  whether  he  did  or  did  not  control 
or  improperly  infiuence  the  testator  was  a 
question  of  fact  for  the  determination  of  the 
jury  upon  all  the  evidence,  including  his  re- 
lations to  the  testator,  his  acts  and  conduct 

'  in  respect  to  the  making  of  the  will  and  the 
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at  least,  where  the  legacy  or  devise  is  not 
disproportionately    large." 

Perhaps  an  unnecessary  difficulty  is  creat- 
ed by  an  effort  to  say  at  just  what  point  the 
union  of  a  number  of  suspicious  circumstan- 
ces, no  one  of  which  is  enough  in  itself  to 
defeat  probate,  shall  be  deemed  to  give  rise 
to  an  actual  presumption  that  a  will  was 
the  result  of  undue  influence.  The  real  ques- 
tion in  each  case  is  whether  all  the  circum- 
stances, so  far  as  shown,  are  such  as  to  lead 
the  court  to  believe  that  in  fact  the  will 
does  not  actually  express  the  voluntary  pur- 
pose of  the  testator.  The  substance  of  Kir- 
by's  will  was  that  his  property  was  to  go  to 
his  wife  for  her  life,  and  then,  except  for  a 
specific  legacy  to  each  of  two  granddaugh- 
ters, to  his  three  children.     There  is  noth- 


ing in  this  disposition  to  suggest  any  over- 
reaching on  the  part  of  Mrs.  Sellards.  Nor 
was  she  shown'  to  have  occupied  a  position 
of  confidence  and  trust  toward  her  father 
beyond  that  arising  from  their  relationship. 
If  it  had  appeared  that  she  had  been  in- 
trusted with  the  general  management  of  his 
business,  or  that  he  was  in  the  habit  of  de- 
ferring to  her  judgment  in  his  affairs,  a  dif- 
ferent question  would  be  presented.  We 
think  that  her  writing  the  will  created  no 
presumption  of  undue  inlluence.  No  ques- 
tion of  incapacity  or  restraint  appears  to 
have  been  raised  at  the  hearing.  The  con- 
troversy turned  chiefly  upon  whether  there 
had  been  a  revocation.  But  in  seeking  to 
counteract  evidence  in  support  of  the  will, 
its   opponent    introduced    affidavits   of    the 


codicil,   and   the  benefit    he    derived    from 
them. 

And  in  White  v.  Cole,  20  Ky.  L.  Rep.  858, 
47  S.  W.  759,  It  was  held  tliat  the  fact  that 
a  will  was  written  by  a  beneficiary,  who 
was  a  practising  lawyer  and  a  relative  of 
the  testator,  was  not  sufficient  to  warrant 
setting  aside  a  verdict  in  favor  of  the  pro- 
ponents upon  the  issue  of  undue  influence. 

The  questions,  therefore,  to  be  considered 
in  this  connection,  are,  what  additional  cir- 
cumstances are  necessary  to  give  rise  to  the 
presumption  of  undue  influence,  the  weight 
of  such  presumption  and  its  effect,  if  any, 
on  the  burden  of  proof,  its  effect  as  produc- 
tive jf  a  necessity  to  introduce  evidence  in 
rebuttal,  and  the  character  and  sufficiency 
of  such  evidence  to  overcome  the  presump- 
tion. 

h.  In  general. 

While  it  is  well  settled  that  no  presump- 
tion of  undue  influence  is  raised  solely  be- 
cause of  a  confidential  relation  existing  be- 
tween a  testator  and  a  beneficiary  (see  Ban- 
croft V.  Otis,  91  Ala.  279,  24  Am.  St.  Rep. 
904,  8  So.  286;  Coghill  v.  Kennedy,  119  Ala. 
641,  24  So.  459;  McQueen  v.  Wilson,  131 
Ala.  606,  31  So.  94;  Richmond's  Apjieal,  59 
Conn.  226,  21  Am.  St.  Rep.  85,  22  Atl.  82; 
Denning  v.  Butcher,  91  Iowa,  425,  59  N.  W. 
69;  Re  Sparks,  63  N.  J.  Eq.  242,  51  Atl. 
118;  Re  Cooper  [N.  J.]  71  Atl.  676,  af- 
firmed  without  opinion  in  [N.  J.]  75  Atl. 
1100;  Re  Smith,  95  N.  Y.  616),  it  is  held 
that  a  presumption  of  more  or  less  strength 
arises  from  such  a  relation,  coupled  with 
activity  of  a  beneficiary  in  and  about  the 
preparation  and  execution  of  a  will  (Col- 
lins v.  Kilroy,  1  Ont.  L.  Rep.  503;  Daniel  v. 
Hill,  52  Ala.  430;  Bancroft  v.  Otis,  supra, 
Henry  v.  Hall,  106  Ala.  84,  64  Am.  St.  Rep. 
22,  17  So.  187;  Higginbotham  v.  Higgin- 
botham,  106  Ala.  314,  17  So.  616;  Cogliill 
V.  Kennedy;  Richmond's  Appeal;  and  Mc- 
Queen v.  Wilson, — supra;  St.  Leger*s  Appeal, 
34  Conn.  434,  91  Am.  Dec.  735;  Denning  v. 
Butcher,  supra;  Oilman  v.  Ayer  [N,  J.]  47 
Atl.  ]049,  affirmed  without  opinion  in  63 
N.  J.  Eq.  806,  62  Atl.  1131;  Re  Sparks  and 
Re  Cooper,  supra;  Weston  v.  Teufel,  213 
28  L.R^.(N.S.) 


III.  293,  72  N.  E.  908;  Re  Bromley,  ]13 
Mich.  63,  71  N.  W.  523;  Lake  v.  Ranney.  33 
Barb.  49;  Re  Barney,  70  Vt.  352,  40  Atl. 
1027;  Montague  v.  Allan,  78  Va.  692,  49 
Am.  Rep.  384). 

But  some  decisions  limit  the  presumption 
to  cases  where  the  testimony  is  conflicting 
as  to  testamentary  capacity  (Yorke's  Es- 
tate, 6  Pa.  Dist.  R.  327,  affirmed  in  185  Pa. 
61,  39  Atl.  1119),  or,  what  amounts  to  the 
same  thing,  deny  its  existence  where  the 
testator  is  shown  to  have  been  in  a  vigorous 
mental  condition  (Re  Sheldon,  40  N.  Y.  S. 
R.  369,  16  N.  Y.  Supp.  454,  affirmed  with- 
out opinion  in  65  Hun,  623,  21  N.  Y.  Supp. 
477;  Stevenson  v.  Kingsley,  8  Pa.  Dist  R. 
245). 

And  in  the  following  cases,  in  which  a 
presumption  of  undue  influence  was  held  to 
exist,  it  affirmatively  appears  that  the  tes- 
tator was  of  weak  mind,  or  aged  or  infirm, 
or  extremely  ill  at  the  time  of  the  execution 
of  the  alleged  will.  Re  Morey,  147  Cal.  495, 
82  Pac.  57;  England  v.  Fawbush,  204  111. 
384,  68  N.  E.  526;  Woods  v.  Devers,  14  Kv. 
L.  Rep.  81,  19  S.  W.  Ij  Harvey  v.  Sullens, 
46  Mo.  147,  2  Am.  Rep.  491 ;  Edgerly  v.  Ed- 
gerly,  73  N.  H.  407,  62  Atl.  716;  Boisaubin 
V.  Boisaubin,  51  N.  J.  Eq.-  252,  27  Atl.  624; 
Barkman  v.  Richards,  63-  N.  J.  Eq.  215,  49 
Atl.  831;  Crispell  v.  Dubois,  4  Barb.  393; 
Re  Smith,  95  N.  Y.  616;  Re  Everett,  (N.  C.) 
68  S.  E.  924;  Hoopes's  Estate,  174  Pa.  373, 
34  Atl.  603;  Scattcrgood  v.  Kirk,  192  Pa. 
263,  43  Atl.   1030. 

c.  Application  of  n<?e  where  draftntnan 
not  directly  benefited. 

The  presumption  of  undue  influence  arising 
from  the  existence  of  confldential  relations 
and  a  benefit  to  the  draftsman  doep  not  ap- 
ply where  the  draftsman  is  named  therein 
merely  as  executor  (Carter  ▼.  Dixon,  69  Ga. 
82;  Re  Marlor,  121  App.  Div.  398,  lOo  N.  Y. 
Supp.  131),  or  as  executor  and  trustee 
(Livingston's  Appeal,  63  Conn.  68,  26  Atl. 
470). 

For  similar  decisions  with  reference  to 
the  presumption  of  fraud  and  deceit,  see  ap- 
propriate heading,  supra. 


1910. 


KIRBY  V.  SELLARDS. 


283 


Attesting  witnesses  which  had  been  read  in 
the  probate  court,  stating,  among  other 
things,  that  when  Kirby  signed  the  will  he 
was  of  sound  mind  and  memory,  and  not 
under  any    restraint. 

A  recent  statute  makes  this  provision: 
*^  all  actions  to  contest  a  will,  if  it  shall 
appear  that  such  wi)l  was  written  or  pre- 
pared by  the  sole  or  principal  beneficiary  in 
such  will,  who,  at  the  time  of  writing  or  pre- 
paring the  same,  was  the  confidential  agent 
or  legal  adviser  of  the  testator,  or  who  oc- 
cupied at  the  time  any  other  position  of  con- 
fidence or  trust  to  such  testator,  such  will 
shall  not  be  held  to  be  valid  unless  it  shall 
be  affirmatively  shown  that  the  testator  had 
read  or  knew  the  contents  of  such  will,  and 
had  independent  advice  with  reference  there- 


to." Laws  1907,  chap.  430,  %  1;  Gen.  Stat. 
1909,  §  9787.  This  rule  by  its  terms  relates 
to  actions  to  contest  a  will ;  but,  even  if  ex- 
tended by  interpretation  to  cover  proceed- 
ings for  its  admission  to  probate,  the  present 
case  would  not  be  affected.  The  requirement 
that  the  testator  must  be  shown  to  have 
had  independent  advice  clearly  implies  that, 
in  order  to  be  deemed  to  occupy  a  position 
of  confidence  or  trust  to  the  testator,  the 
draftsman  must  be  someone  to  whom  he 
naturally  looks  for  counsel.  That  situation 
does  not  follow  from  the  mere  relationship 
of  daughter  and  father. 

The  fact  being  established  that  the  will 
had  been  duly  executed,  a  more  difficult 
question  is  whether  the  evidence  showed 
that  it  had  been  revoked.     The  testator,  in 


Activity  in  and  about  the  preparation  and 
execution  of  a  will  need  not,  in  order  to 
create  the  legal  presumption  against  the  va- 
lidity of  the  will  when  coupled  with  confi- 
dential relations,  be  on  the  part  of  a  person 
who  occupies  such  relations,  or  of  the  bene- 
ficiary, but  if  the  members  of  a  family  have 
a  common  scheme  or  purpose  to  induce,  a 
person  to  execute  a  will  in  favor  of  any 
members  of  a  family,  one  of  whom  occupies 
the  confidential  relation,  and  another,  in  the 
execution  of  the  common  purpose,  actively 
participates  in  the  execution  of  the  will  by 
which  legacies  are  given  to  various  members 
of  the  family,  the  legal  presumption  arising 
from  these  facts  will  cast  upon  each  of  the 
l)eneficiaries  the  burden  of  showing  the  ab- 
sence of  undue  influence.  Coghill  v.  Ken- 
nedy, 119  Ala.  641,  24  So.  459. 

The  rule  was  also  applied  in  Henry  v. 
Hall,  106  Ala.  84,  54  Am.  St  Rep.  22,  17 
So.  187,  and  Oilman  v.  Ayer  (N.  J.)  47  Atl. 
1049  (affirmed  without  opinion  in  63  N.  J. 
Eq.  806,  52  Atl.  1131),  where  the  business 
adviser  of  the  testatrix  caused  the  prepa- 
ration and  BU])ervised  the  execution  of  a  will 
of  which,  in  the  first  case  his  wife,  and  in 
the  second  his  wife  and  children,  were  the 
chief  beneficiaries. 

d.  Prohatire  force  of  the  so-called  "pre^ 
mmption"  of  utidue  influence. 

As  remarked  in  Edgerly  v.  Edgerly,  su- 
pra, there  is  a  difference  of  opinion  as  to 
whether  the  inference  of  undue  influence 
arising  under  the  combinations  of  circum- 
stances above  described  is  one  of  fact  or 
law.  Such  difference,  however,  is  largely 
due  to  th<;  elasticity  of  meaning  of  the  term 
"presumption,"  to  which  allusion  has  been 
heretofore  made ;  and  many  of  the  cases 
l^earing  on  the  point  will  be  found  upon  an- 
alysis not  to  be  so  much  at  variance  as 
upon  their  face  would  seem  to  appear.  This 
poaae  of  the  question  is,  of  course,  closely 
related  to  the  matter  of  burden  of  proof, 
inider  the  heading  relating  to  which  the  de- 
cisions as  to  the  necessity,  as  a  matter  of 
law,  of  producing  evidence  in  rebuttal,  will 
1»  found. 
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In  a  number  of  cases  the  statement  has 
been  made  that  the  presumption  of  undue 
influence  arising  from  the  combination  of 
the  circumstance  under  discussion  with 
other  facts  is  not  conclusive  against  the  will 
(Conpher  v.  Browning,  219  111.  429,  lOD 
Am.  St.  Rep.  346,  76  N.  E.  678;  O'Brien's 
Appeal,  100  Me.  156,  60  Atl.  880;  Re  Brom- 
ley, 113  Mich.  53,  71  N.  W.  523;  Koegel  v. 
Egner,  54  N.  J.  Eq.  623,  35  Atl.  394;  Cris- 
pell  V.  Dubois,  supra),  but  that  the  issue 
is  one  of  fact,  to  be  determined  by  the  tri- 
bunal to  which  it  is  submitted  (O'Brien's 
Appeal  and  Crispell  v.  Dubois,  supra;  Car- 
penter V.  Hatch,  64  N.  H.  573,  15  Atl.  219). 

Other  cases  arrive  at  practically  the  same 
conclusion  by  holding  that  the  presumption 
of  undue  influence  arising  from  the  prep- 
aration of  the  will  in  his  own  favor  bv  one 
sustaining  a  fiduciary  relation  toward  the 
testator  is  one  of  fact,  and  not  of  law,  and 
may  be  rebutted  by  proper  evidence.  St. 
Leger'a  Appeal  and  Harvey  v.  SuUens, 
supra. 

In  England  v.  Fawbush,  supra,  it  was 
held  that  the  active  agency  of  the  bene- 
ficiary of  a  will  in  procuring  it  to  be  drawn, 
especially  in  the  absence  of  those  who  have 
at  least  equal  claims  upon  the  justice  of  the 
testator,  and  where  the  testator  is  en- 
feebled by  old  age  and  disease,  is  a  circum- 
stance which  will  warrant  the  snhnnasion 
to  the  jury  of  the  question  of  undue 
influence. 

In  Richmond's  Appeal,  59  Conn.  226,  21 
Am.  St.  Rep.  85,  22  Atl.  82,  it  was  said  that 
whenever  a  legacy  is  given  to  a  person  sus- 
taining a  relation  of  special  confidence  to 
a  testator,  or  when  the  individual  who  pre- 
pares the  instrument  or  conducts  its  exe- 
cution, not  being  a  relative  who  would,  in 
the  absence  of  a  will,  be  an  heir,  derives  a 
benefit  from  its  provisions,  in  either  in- 
stance the  surrounding  circumstances  may 
be  such  that  a  presumption  would  naturally 
arise  against  the  volition  or  knowledge  of 
the  testator,  which  presumption,  in  the  ab- 
sence of  rebutting  proof  or  explanation, 
should  justify  the  finding  of  a  jury  that  un- 
due influence  existed. 

So,  also,  in  Woods  v.  Devers,  supra,  it  was 
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the  presence  of  the  subscribing  witnesses, 
signed  it  with  pen  and  ink  below  the  attes- 
tation clause,  and  not  elsewhere.  He  kept 
it  in  his  own  possession  for  a  few  weeks, 
and  then  delivered  it  to  the  executrix,  who 
retained  it  until  after  his  death.  When 
she  offered  it  for  probate,  his  ink  signature 
had  been  partly  obliterated  by  means  of 
knife  scratches,  and  his  name  had  been  writ* 
ten  in  pencil  just  above  the  attestation 
clause,  either  by  himself  or  by  someone  who 
closely  imitated  his  handwriting, — a  matter 
concerning  which  the  opinions  of  witnesses 
differed  somewhat.  The  law  permits  a  will 
to  be  revoked  "by  the  testator  tearing,  can- 
celing, obliterating,  or  destroying  the  same 
with  the  intention  of  revoking  it,  by  the 
testator  himself,  or  by  some  person  in  his 


presence  or  by  his  direction."  Gen.  Stat» 
]868,  chap.  117,  §  37;  Gen.  Stat.  1909,  % 
9814.  In  order  to  accomplish  revocation  un- 
der this  provision,  it  is  necessary  that  the 
testator,  with  an  intention  to  revoke,  cause 
some  physical  defacement  of  the  will,  adapt- 
ed to  give  expression  to  that  purpose.  If 
the  other  conditions  were  proved,  there 
would  be  no  difficulty  in  saying  that  here  a 
sufficient  actual  defacement  was  shown,  for, 
while  the  signature  was  not  rendered  whol- 
ly  illegible,  the  partial  erasure  of  it  was  of 
such  a  character  as  tj  suggest  a  purpose  to 
discredit  it.  Under  the  English  act  requir- 
ing "burning,  tearing,  or  otherwise  destroy- 
ing,"  a  mere  crossing  out  of  the  signature, 
leaving  it  still  legible,  is  held  not  to  be 
enough   (Williams,  Exrs.  &  Admrs.  10th  ed. 


held  that  from  the  existence  of  confidential 
relations  between  the  testatrix  and  a  devisee, 
together  with  the  fact  that  such  devisee 
drafted  the  will,  in  connection  with  her 
feeble  mental  condition  and  the  exclusion 
of  her  own  kindred  by  the  provisions  of  the 
instrument,  the  jury  might  infer  the  exer- 
cise of  undue  influence. 

It  will  be  perceived  that  the  foregoing  de- 
cisions cannot  properly  be  considered  as  au- 
thority, pro  or  con,  upon  the  question 
whether  proof  of  fadts  from  which  the  so- 
called  presumption  arises  establishes  prima 
facie  the  charge  that  the  execution  of  the 
will  was  the  result  of  undue  influence  exer- 
cised by  the  beneficiary,  so  as  to  render  it 
necessary,  in  order  to  bring  the  issue  with- 
in the  sphere  of  the  trier  of  fact,  for  the 
proponent  to  bring  forward  evidence  in  re- 
buttal. This  question  will  be  considered  in 
the  ensuing  subdivision. 

e.  Effect  upon  "burden  of  proof. 

In  reviewing  the  decisions  relative  to  the 
effect  of  the  presumption  of  undue  influence 
growing  out  of  the  combination  of  the  cir- 
cumstance under  consideration  with  various 
other  circumstances,  upon  the  burden  of 
proof,  it  is  important  to  keep  in  mind  the 
twofold  meaning  attached  to  the  phrase 
"burden  of  proof." 

The  term  is  used  in  its  first  sense,  that 
of  risk  of  nonpersuasion  of  the  jury,  in 
Weston  V.  Teufel,  213  111.  291,  72  N.  E. 
908,  where  it  is  said  that  proof  of  the  ex- 
istence of  confidential  relations  between  n 
testator  and  a  beneficiary,  and  of  the  fact 
that  such  beneficiary  prepared  or  procured 
the  preparation  of  the  will,  while  casting 
upon  proponent,  if  he  is  to  sustain  the  will, 
the  necessity  of  showing  that  the  execution 
of  the  will  was  the  result  of  free  deliber- 
ation on  the  part  of  the  testator,  and  of 
the  deliberate  exercise  of  his  judgment,  and 
not  of  imposition  or  wrong  practised  by  the 
trusted  beneficiarj',  does  not  cause  the  bur- 
den of  proof  to  shift,  but  upon  the  wliole 
case  the  burden  of  proof  is  u]>on  the  con- 
testant to  establish  the  existence  of  undue 
influence. 
28  L.R.A.(N.S.) 


From  this  proposition  there  is,  and  can 
be,  no  dispute.  But  with  regard  to  the 
second  sense  in  which  the  term  "burden  of 
proof"  may  be  used, — that  of  the  necessity 
of  introducing  evidence  to  keep  the  issue 
within  the  domain  of  the  triers  of  fact, — 
it  is  not  easy  to  determine  just  what  is 
meant  by  the  decisions;  that  is,  whether  the 
production  of  evidence  in  rebuttal  is  sim- 
ply necessary  to  satisfy  the  triers  of  the 
fact,  or  whether  it  is  necessary  to  keep  the 
issue  of  undue  influence  within  the  sphere 
of  the  triers  of  fact, — in  other  words,  neces- 
sary in  order  to  avoid  the  direction  of  a 
verdict,  or  a  finding  of  the  court  as  a  neces- 
sary consequence,  in  favor  of  the  contestant. 

That  the  proof  of  facts  which  give  rise 
to  the  inference  or  "presumption"  of  undue 
influence  does  not,  as  a  matter  of  law,  ren- 
der it  incumbent  upon  the  proponent  to  in- 
troduce evidence  in  rebuttal,  seems  to  be 
necessarily  implied  in  the  holding  in  cer- 
tain New  York  decisions  that  where  the 
draftsman  of  a  will  has  been  an  age-nt  or 
attorney  of  the  testator,  and  is  made  a 
beneficiary,  the  courts  will  closely  scruti- 
nize the  transaction,  but  no  presumption  of 
undue  influence  necessarily  arises  there- 
from. Re  Smith,  95  N.  Y.  616;  Re  Edson, 
70  Hun,  122,  24  N.  Y.  Supp.  71;  Clarke  v. 
Schell,  84  Hun,  28,  31  N.  Y.  Supp.  105.^; 
Re  Suydam,  84  Hun,  614,  32  N.  Y.  Supp. 
449,  affirmed  without  opinion  in  152  N.  Y. 
039,  46  N.  E.  1152;  Re  Murphv,  28  Misc. 
050,  69  N.  Y.  Supp.  1078,  affirmed  in  48 
App.  Div.  211,  62  N.  Y.  Supp.  785;  Re  Gal- 
lup, 43  App.  Div.  437,  60  N.  Y.  Supp.  137; 
Re  Wilcox,  65  Misc.  170,  106  N.  Y.  Supp. 
468;  Haughian  v.  Conlan,  86  App.  Div.  290, 
83  N.  Y.  Supp.  830. 

A  like  view  seems  to  be  taken  in  Re 
Morey,  147  Cal.  495,  82  Pac.  57,  in  which 
it  is  said  that  evidence  that  a  will  was 
drawn  by  one  of  the  residuary  legatees,  who 
had  been  for  a  long  time  before  the  attor- 
ney for  the  testator,  and  that  the  testator 
was  then  old,  feeble,  and  suffering  intensely 
from  disease,  will  raise  the  technical  pre- 
sumption that  the  will  was  procured  by  un- 
due influence,  or  at  least  require  the  pro- 
ponents to  show  what  did  actually  occur  at 
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101,  102;  1  Jarman,  Wills,  6th  ed.  p.  ♦116; 
huy  the  rule  is  otherwise  where  the  statute 
includes  the  word  ''canceling"  (Olmsted's 
Estate,  122  Cal.  224,  64  Pac.  745;  Re  Hop- 
kins, 172  N.  Y.  360,  66  L.R.A.  95,  92  Am. 
St  Rep.  746,  65  N.  E.  173.  See  also  Wood- 
fill  7.  Patton,  76  Ind.  675,  40  Am.  Rep.  269). 
Except  as  already  stated,  the  evidence  in 
ihis  case  affords  no  light  as  to  when,  with 
what  purpose,  or  by  whom  the  changes  were 
made.  The  general  rule  is  that,  where  a 
mutilated  will  is  found  among  the  testator's 
•effects,  the  presumption  arises  that  the  mu- 
tilation was  bis  own  act,  done  with  a  re- 
voking purpose.  1  Underbill,  Wills,  §§  231, 
232;  1  Redf.  Wills,  3d  ed.  §  25,  If  8,  p. 
'"dOT;  30  Am.  &  Eng.  Enc.  Law,  p.  636;  28 
Am.   St.    Rep.    361,    note.     Here    the  will 


had  been  out  of  the  possession  of  the  testa- 
tor for  about  a  year  at  the.  time  of  his 
death ;  but,  as  the  proponent  must  be  deemed 
to  assert  that  it  was  not  changed  while  in  her 
custody,  the  situation  is  doubtless  the  same 
as  though  it  had  nefer  left  the  testator's 
hands.  The  partial  erasure  of  the  signa- 
ture is  not  so  unequivocally  a  cancelation 
as  the  running  of  a  pen  through  it,  but 
would  doubtless  be  sufficient  to  warrant  the 
application  of  the  rule  referred  to,  if  it  were 
not  for  the  penciled  addition.  We  must  re- 
gard this  as  a  genuine  signature,  for  the 
trial  court  evidently  so  treated  it,  and  the 
evidence  supports  that  view.  Doubtless,  if 
the  testator  erased  his  first  signature,  in- 
tending an  unconditional  revocation  there- 
by, a  subsequent  unattested  signing  could 


the  time  of  its  execution  and  prior  thereto, 
flo  that  the  presence  or  absence  of  undue 
influence  can  be  determined. 

And  in  Carter  v.  Dixon,  69  Ga.  82,  it  was 
held  that  no  legal  presumption  of  undue 
influence  requiring  to  be  rebutted  by  proof 
arises. 

And  something  of  this  kind  may  have 
t>een  in  the  mind  of  the  court  in  Koegel  v. 
Egner,  54  N.  J.  Eq.  623,  36  Atl.  394,  where 
it  was  said  that  the  circumstances  aroused 
suspicion  and  demanded  their  critical  con- 
sideration by  the  court,  although  they  were 
not  strong  enough  to  raise  a  presumption 
against  the   instrument. 

On  the  other  hand,  the  following  decisions 
fleem  to  hold  more  or  less  clearly  that  the 
failure  of  the  proponent  to  rebut  this  pre- 
emption of  undue  influence  will,  as  a  mat- 
ter of  law,  entitle  the  contestant  to  a  ver- 
dict or  finding  in  his  favor. 

In  Weston  v.  Teufel,  supra,  and  Isham  v. 
Bingham,  126  111.  App.  613  (appeal  dis- 
missed in  227  III  634,  81  N.  E.  690),  it  is 
said  that  where  a  fiduciary  relation  exists 
between  the  testator  and  a  devisee  who 
receives  a  substantial  benefit  from  the  will, 
and  where  the  will  is  written  or  its  prep- 
aration procured  by  that  beneficiary,  proof 
of  these  facts  establishes  prima  facie  the 
charge  that  the  execution  of  the  will  was 
the  rrault  of  undue  influence  exercised  by 
that  beneficiary,  and  that  this  proof,  stand- 
ing alone,  and  undisputed  by  other  proof, 
entitles  the  contestant  to  a  verdict. 

The  force  of  this  statement  is  somewhat 
impaired  by  the  circumstance  that  the  de- 
cisions cited  in  its  support  cannot  properly 
he  regarded  aa  authori^  therefor. 

In  Scattergood  v.  Kirk,  192  Pa.  263,  43 
Atl.  1030,  it  was  held  error  to  refuse  to 
give  an  instruction  that  if  the  jury  should 
find  that  the  beneficiary  lived  in  the  house 
-and  company,  and  had  the  care,  of  the  tes- 
tatrix; that  the  latter  was  eighty-eight 
jears  of  age  and  had  the  bodily  infirmities 
incident  to  such  age;  that  the  beneficiary 
gave  instructions  to  her  own  lawyer  from 
which  the  will  and  codicil  in  dispute  were 
-drawn,  and  that  she  was  a  beneficiary  there- 
-nndpr. — t'len  it  was  incumbent  upon  her  to 
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show  affirmatively  that  the  testatrix  had  in- 
dependent advice  and  a  full  understanding 
of  the  effect  of  the  two  papers;  and  that 
this  not  having  been  done,  a  verdict  should 
be  rendered  for  the  contestant. 

And  in  Re  Barney,  70  Vt.  362,  40  Atl. 
1027,  it  is  said  that  while  no  rule  of  gen- 
eral application  can  be  formulated  with  re- 
gard to  shifting  the  burden  of  proof  where 
a  will  is  drawn  by  a  beneficiary  therein  who 
stands  in  a  confidential  relation  to  testator, 
yet,  where  such  a  relation  existed  and  the 
proponent  drew  the  will,  taking  the  entire 
estate,  or  a  large  be<juest,  and  would  have 
taken  nothing  as  heir,  while  near,  needy, 
and  deserving  relatives  took  nothing,  then 
the  law  not  only  regards  the  transaction 
with  suspicion,  but  the  burden  should  be 
cast  upon  the  proponent  to  show  that  he 
did  not,  nor  did  anyone  in  his  behalf,  unduly 
infiuence  the  testator,  and  that  the  instru- 
ment propounded  is  the  testator's  will. 

And  see  also  as  seemingly,  although  less 
clearly,  supporting  this  view,  Coghill  v. 
Kennedy,  119  Ala.  641,  24  So.  459,  in  which 
it  is  said  that  the  existence  of  confidential 
relations,  coupled  with  activity  in  and 
about  the  preparation  or  execution  of  the 
will,  "changes  the  burden  of  proof;"  Mc- 
Queen V.  Wilson,  131  Ala.  606,  31  So.  94, 
where  it  is  said  that  the  presumption  of  un- 
due infiuence  arising  from  this  circumstance 
throws  upon  the  beneficiary  the  burden  of 
showing  a  severance  of  the  confidential  re- 
lation by  independent  and  competent  ad- 
vice; Re  Cooper  (N.  J.)  71  Atl.  676,  af- 
firmed without  opinion  in  (N.  J.)  76  Atl. 
1100,  in  which  a  presumption  of  undue  in- 
fiuence is  spoken  of  as  "a  legal  presump- 
tion;" and  Montague  v,  Allan,  78  Va.  692, 
49  Am.  Rep.  384,  in  which  it  is  said  that 
the  circumstance  of  a  confidential  relation 
between  the  testator  and  the  draftsman  o' 
a  will,  of  which  his  wife  was  the  principal 
beneficiary,  engenders  suspicion  and  arouses 
the  vigilance  of  the  court,  "and,  if  unex- 
plained or  repelled,  will  annul  the  trans- 
action," 

But  by  far  the  greater  number  of  cases 
which  speak  of  the  burden  of  proof  being 
upon  the  beneficiary  to  repel  the  presump* 
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not  revive  the  will.  30  Am.  &  Eng.  Ene. 
Law,  p.  657.  But  the  condition  of  the  in- 
strument affords  no  presumption  that  such 
was  the  ease.  In  King's  Goods,  2  Rob.  Eccl. 
Rep.  403,  a  will  was  admitted  to  probate 
under  these  circumstances:  "After  the 
death  of  the  testator,  the  will  was  found 
with  his  signature,  as  at  first  written,  op- 
posite to  the  center  of  the  attestation  clause, 
erased;  but  subsequently  to  that  erasure, 
the  testator's  signature  was  written  a  short 
distance  beneath  the  place  where  the  orig- 
inal signature  stood."  P.  403.  The  only 
evidence  regarding  the  change  was  that  it 
was  made  after  the  will  was  executed  and 
witnessed,  and  before  it  was  found  after  the 
testator's  death.  The  opinion  reads:  "The 
original  signature  of  the  deceased  has  been 


erased,  but  by  whom  and  with  what  motive- 
it  is  not  easy  to  determine.  It  is  manifest^ 
however,  from  the  facts  and  circumstances* 
deposed  to,  that  the  erasure  was  not  made 
by  the  testator  animo  revocandi,  as  required 
by  the  wills  act.  On  that  ground,  therefore,. 
I  decide  this  case:  In  the  probate  the  orig- 
inal signature  must  be  restored,  and  the  sec- 
ond signature  omitted."  P.  404.  Citing' 
that  case  in  Schouler  on  Wills,  3d  ed.  §  392, 
the  author  says:  "If  a  will  should  show 
the  testator's  signature  struck  through  with- 
a  pen,  and  another  signature  written  and 
left,  the  natural  presumption  would  be  that 
the  original  erasure  was  not  made  with  the- 
intention  to  revoke  at  all,  but  was  connected 
in  some  way  with  the  final  execution  by  the 
signature  substituted." 


tion  of  undue  influence  must  be  considered 
neutral  upon  the  question  whether  the  fail- 
ure to  produce  such  evidence  will,  as  a  mat- 
ter of  law,  entitle  the  contestant  to  a  finding 
or  verdict,  as  they  cannot  safely  be  con- 
sidered as  meaning  more  than  that  the  hene- 
ficiary,  in  failing  to  introduce  such  evi- 
dence, runs  the  risk  of  an  adverse  decision 
being   rendered   by   the   trier   of   the    fact. 

Within  this  category  may  be  placed  the 
following  decisions:  Daniel  v.  Hill,  52  Ala. 
430;  Henry  v.  Hall,  106  Ala.  84,  54  Am.  St. 
Rep.  22,  17  So.  187;  Higginbotham  v.  Hig- 
ginbotham,  106  Ala.  314,  17  So.  516;  St. 
Lester's  Appeal,  34  Conn.  434,  91  Am.  Dec. 
735;  Woods  V.  Devers,  14  Ky.  L.  Rep.  81, 
19  S.  W.  1;  Harvey  v.  Sullens,  46  Mo.  147, 
2  Am.  Rep.  491 ;  Boisaubin  v.  Boisaubin,  51 
N.  J.  Eq.  252,  27  Atl.  624;  Oilman  v.  Ayer 
(N.  J.)  47  Atl.  1049,  affirmed  without 
opinion  in  63  N.  J.  Eq.  806,  62  Atl.  1131; 
Barkman  v.  Richards,  63  N.  J.  Eq.  215,  49 
Atl.  831;  Re  Sparks,  63  N.  J.  Eq.  242,  51 
Atl.  118;  Re  Cooper  (N.  J.)  71  Atl.  676; 
Re  Smith,  95  N.  Y.  516;  Douglass's  Appeal, 
162  Pa.  667,  29  Atl.  715;  Hoopes's  Estate, 
174  Pa.  373,  34  Atl.  603;  Yorke's  Estate, 
6  Pa.  Dist.  R.  327,  affirmed  in  185  Pa.  61, 
39  Atl.  1119;  Collins  v.  Kilroy,  1  Ont.  L. 
Rep.  603. 

This  view  of  the  effect  of  decisions  of  this 
type  as  to  the  onus  which  is  upon  the  pro- 
ponent finds  support  in  O'Brien's  Appeal, 
]00  Me.  156,  60  Atl.  880,  in  which  it  is  said 
that  it  is  not  accurate  to  say  that  upon 
proof  that  a  draftsman  occupying  a  confi- 
dential relation  was  benefited  by  the  pro- 
visions of  the  will,  the  burden  of  proof 
shifts  from  the  contestant  to  the  propo- 
nent; but  that  it  may,  as  a  matter  of  fact, 
cast  upon  the  proponent  the  burden  of  ex- 
planation, the  absence  of  a  satisfactory  ex- 
planation being  an  additional  fact  of  more 
or  less  weight. 

/.  Circumstances  under  which  propo^ 
nent  nuist,  or  should,  present  adiU^ 
tlonal  proofs 

The  following  cases  will  serve  to  illus- 
trate (though  without  any  attempt  to  in- 
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dicate  the  character  of  the  necessity  as  a 
rule  of  law  or  as  a  precept  for  the  guidance 
of  the  trier  of  the  fact)  the  circumstancea 
the  proof  of  which  will  render  it  incumbent 
upon  the  proponent  to  explain  away  the  in- 
ference, or  overcome  the  presumption,  of 
undue  influence  arising  therefrom. 

The  existence  of  confidential  relations  be- 
tween the  testator  and  principal  or  large 
beneficiary  under  the  will  is  not  alone  suflS- 
cient  to  place  upon  the  latter  the  burden  of 
disproving  undue  infiuence,  but  there  must 
also  be  evidence  of  activity  on  the  part  of 
the  latter  in  and  about  the  preparation  or 
execution  of  the  will,  such  as  the  initia- 
tion of  proceedings  for  the  preparation  of 
the  instrument,  or  participation  in  such 
preparation,  employing  a  draftsman,  select- 
ing the  witnesses,  excluding  persons  from 
the  presence  of  the  testator  at  or  about  the 
time  of  the  execution,  concealing  the  mak- 
ing of  the  will,  and  the  like.  Bancroft  v. 
Otis,  91  Ala.  279,  24  Am.  St.  Rep.  904,  8  So. 
286. 

Where  a  will  in  his  own  favor  is  prepared 
by  one  sustaining  a  fiduciary  relation  to  an 
aged  and  childish  testatrix,  the  onus  of  es- 
tablishing the  devise  to  have  been  voluntary 
and  well  understood  rests  upon  the  party 
claiming;  and  this  in  addition  to  the  evi- 
dence to  be  derived  from  the  execution  of  the- 
will  conveying  or  devising  the  property. 
Harvey  v.  Sullens,  46  Mo.  147,  2  Am.  Rep. 
491. 

In  Boisaubin  v.  Boisaubin,  61  N.  J.  Eq. 
252,  27  Atl.  624,  where  it  appeared  that  tes- 
tator was  weak-minded  and  easily  influ- 
enced, and  was  taken  by  a  brother  to  the 
office  of  a  lawyer,  where  he  made  a  will  giv- 
ing his  entire  estate  to  that  brother,  to  the 
exclusion  of  his  other  brothers,  it  was  held 
that  the  burden  of  proving  that  testator  waa 
free  from  the  exercise  of  undue  influence  up- 
on his  part  was  cast  upon  such  beneficiary. 

In  Farnum  v.  Boyd,  56  N.  J.  Eq.  766, *41 
Atl.  422,  where  an  attorney  drafting  a  will 
received  a  benefit  thereunder,  it  was  held 
that  his  participation  in  the  bounty  of  tes- 
tatrix in  any  material  degree  can  be  allowed 
only  upon   the  clearest  exhibition   tliat  Iii»^ 
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In  Re  Wood,  2  Connoly,  144,  11  K.  T. 
Supp.  157,  a  will  was  admitted  to  probate 
which  had  been  found  in  the  testatrix^s  safe, 
with  the  signature  erased  first  by  drawing 
lines  over  it,  and  then  by  nearly  erasing  such 
lines  and  the  original  signature,  but  with 
her  name  rewritten  by  her  over  the  erasure. 
It  was  not  shown  when  or  why  the  change 
was  made.  In  the  opinion  it  was  said: 
"The  proponents  having  proved  the  due  exe- 
cution of  the  will,  it  is  entitled  to  probate, 
unless  the  contestants  prove  its  revocation 
by  some  one  of  the  modes  pointed  out  by 
the  statute.  ...  If  the  will  had  been 
found  in  her  safe,  carefully  preserved  among 
the  valuable  papers  of  the  testatrix,  with 
her  signature  erased,  it  would  be  a  fair  and 
reasonable  presumption  that  she  erased  the 


signature  animo  revocandi;  and  it  would 
then  be  lacking  in  one  of  the  statutory  re- 
quirements of  a  Talid  will, — ^the  signature  of 
the  decedent  at  the  end  thereof.  But  when 
found  with  the  signature  carefully  restored, 
no  such  presumption  arises.  In  the  absence 
of  all  proof,  how  can  I  find  that  it  was  made 
with  the  intent  to  revoke,  when  the  instru- 
ment was  preserved  by  her  with  her  signa- 
ture carefully  restored?  An  intention  to  re- 
voke a  will,  not  fully  consummated,  is  not 
revocation.  ...  It  may  be  that  Mrs. 
Wood  drew  the  lines  through  her  name  with 
the  intention  of  revoking  the  will,  but  im- 
mediately, and  before  the  act  was  completed, 
changed  her  mind,  erased  the  marks,  and  re- 
stored her  signature.  To  sustain  the  theory 
of  the  learned  counsel  for  the  contestants, 


conduct  was  fair  and  unobjectionable,  and 
that  testatrix  exercised  a  judgment  in  dispo- 
sitions in  which  he  was  concerned,  capable  of 
independence  of  the  confidence  induced  by 
the  relationship  between  them. 

In  Gihnan  v.  Ayer  (N.  J.)  47  Atl.  1049, 
affirmed  without  opinion  in  63  N.  J.  £q. 
806,  52  Atl.  1131,  where  it  appeared  that 
the  business  adviser  of  the  testatrix  had  the 
will  prepared,  that  he  supervised  its  execu- 
tion, and  that  his  wife  and  children  were 
the  chief  beneficiaries  under  it,  it  was  said 
that,  in  view  of  these  conditions,  it  should 
undoubtedly  appear  that  she  made  the  will 
with  full  understanding  of  its  provisions, 
and  with  no  undue  coercion  in  executing  it. 

In  Barkman  v.  Richards,  63  N.  J.  £q. 
215.  49  Atl.  831,  where  a  testator  who  was 
weak-minded  and  sick  made  a  will  leaving 
all  his  property  to  a  friend,  to  the  exclu- 
sion of  a  sister,  the  beneficiary  being  active 
in  relation  to  the  execution,  it  was  held  that 
the  burden  was  upon  the  beneficiary  to  show 
that  it  was  executed  by  the  deceased  without 
undue  infiuence. 

In  Re  Cooper  (N.  J.)  71  Atl.  676,  it  is 
held  that  where  a  will  was  shown  to  have 
been  drawn  and  executed  under  the  super- 
Tision  of  testatrix's  attorney,  who  was 
largely  benefited  thereby,  and  named  as  sole 
c'xecutor  thereof,  the  burden  of  proving  that 
the  will  was  the  spontaneous  act  of  the  de- 
cedent was  thrown  upon  him. 

In  Re  Smith,  95  N.  Y.  516,  it  was  held 
that  while  the  mere  fact  that  the  proponent 
was  the  attorney  of  the  testatrix  did  not  of 
itself  create  a  presumption  against  the  va- 
lidity of  a  legacy  given  by  the  will,  yet,  tak- 
ing all  the  circumstances  together, — the  fi- 
duciary relation  and  change  of  testamentary 
intention,  the  age  and  mental  and  physical 
condition  of  the  decedent,  the  fact  that  the 
proponent  was  the  draftsman  and  principal 
beneficiary  under  the  will,  and  took  an  ac- 
tive part  in  procuring  its  execution,  and 
that  the  testatrix  acted  without  independent 
Advice, — a  case  was  made  which  required  ex- 
planation, and  which  imposed  upon  the  pro- 
ponent the  burden  of  satisfying  the  court 
that  the  will  was  the  free,  untranuneled,  and 
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intelligent  expression  of  the  wishes  and  in- 
tention of  the  testatrix. 

In  Re  Everett  (N.  C.)  68  S.  E.  924,  it  is 
said  that  when  a  will  is  executed  through 
the  intervention  of  a  person  occupying  a 
confidential  relation  toward  a  testator, 
whereby  such  person  is  the  executor  and  a 
large  beneficiary  luder  the  will,  such  cir- 
cumstances create  a  strong  suspicion  that 
an  undue  or  fraudulent  influence  has  been 
exerted,  renderinfj  it  necessary  for  propo- 
nent to  go  on  with  evidence  showing  that  the 
will  was  the  free  and  voluntary  act  of  the 
testator,  and  cause  the  scales  at  least  to  bal- 
ance. 

In  Hoopes's  Estate,  supra,  it  was  held 
that,  in  view  of  the  age  and  insanity  of  the 
testator,  and  the  confidential  relation  exist- 
ing between  him  and  the  draftsman,  who 
was  a  beneficiary  under  the  allep^ed  will,  the 
proponents  must  establish  both  testamen- 
tary capacity  and  freedom  from  undue  in- 
fiuence by  proofs  clear  and  of  the  most  con- 
clusive character  before  its  probate  could 
be  permitted. 

In  Yorke's  Estate,  6  Pa.  Dist  R.  327,  af- 
firmed in  185  Pa.  61,  39  Atl.  1119,  it  is 
said  that  the  rule  that  the  burden  is  upon 
the  confidential  adviser  who  prepared  the 
will  under  which  he,  or  members  of  his 
family,  took  the  bulk  of  the  estate  or  sub- 
stantial benefits,  to  the  exclusion  of  children 
or  next  of  kin  to  the  testator,  is  applicable 
where  the  testimony  is  conflicting  as  to  the 
mental  capacity  of  the  testator,  either  from 
the  efleets  of  old  age,  disease,  mental  im- 
pairment, or  intemperate  habits,  and  the 
confidential  adviser  is  a  stranger  to  the  tes- 
tator, or  a  near  relative  who  has  acted  in 
the  procurement  of  the  will  in  his  or  her 
favor,  to  the  exclusion  of  others  equally  en- 
titled, and  is  shown  to  have  exercised  a  con- 
trolling influence  over  the  mind  of  the  testa- 
tor; but  that  such  rule  is  not  applicable 
when  the  testator  is  proved  to  possess  full 
and  entire  testamentary  capacity,  even 
though  to  some  extent  enfeebled  by  the  in- 
firmities of  age. 

In  Collins  v.  Kilroy,  1  Ont.  L.  Rep.  603, 
where  one  standing  in  a  confidential  ^elatioa 
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I  must  find  that  the  erasure  was  made  by 
the  testatrix  herself,  understand ingly,  free- 
ly, and  voluntarily,  with  no  other  purpose 
than  to  destroy  her  wi41,  and  that  it  was 
done  at  some  time  previous  to  the  act  of  re- 
writing her  name,  and  this  finding  is  asked 
for  in  the  absence  of  proof,  and  with  the 
burden  resting  upon  the  contestants  to  es- 
tablish the  fact  of  revocation."  P.  158. 

In  the  present  case  the  one  fact  concern- 
ing the  testator's  intention  that  is  definitely 
established  is  that  at  one  time  he  wished 
to  dispose  of  his  property  according  to  the 
terms  of  the  will,  and  complied  with  every 
requirement  of  the  law  to  give  effect  to  that 
desire.  What  his  subsequent  purposes  were 
is  a  matter  of  speculation.  That  a  few 
weeks  later  he  delivered  the  will  to  the  tes- 
tatrix has  some  tendency  to  show  that  he 
then  regarded  it  as  a  valid  instrument,  al- 
though he  must  already  have  made  the 
change,  if  he  made  it  at  all.  In  that  event, 
as  reasonable  a  supposition  as  any  is  that 
when  he  executed  the  will,  he  failed  to  no- 
tice the  space  left  for  his  signature  above 
the  attestation  clause,  and  therefore  ihad 


vertently  signed  below;  that  afterwards  lie 
discovered  the  inadvertence,  and,  in.  order 
to  correct  it,  attempted  to  erase  the  original 
signature,  and  affixed  the  other  in  the  more 
natural  place,  intending,  not  revocation,  but 
ratification.  Of  course,  a  signing  below  the 
attestation  clause  was  sufficient  (17  L.R.A. 
(N.S.)  354,  note) ;  but  the  testator,  on  the 
matter  being  drawn  to  his  attention,  may 
easily  have  supposed  otherwise.  Upon  this 
hypothesis  it  is  not  necessary  to  resort  to 
the  principle  of  "dependent  relative  revoca- 
tion" to  save  the  will,  for  the  mutilation 
was  without  efi'ect  unless  accompanied  by  a 
purpose  to  revoke.  Another  way  of  account- 
ing for  the  condition  of  the  will  seems  not 
unreasonable.  The  testator  may  have  start- 
ed to  erase  his  signature,  changed  his  mind 
before  completing  the  erasure,  and  then  re- 
written his  name,  not  as  a  new  execution, 
but  as  evidence  that  he  did  not  intend  rev- 
ocation. 
The  judgment  is  affirmed. 

All  the  Justices  concur. 


to  testatrix  discussed  with  her  the  provi- 
sions of  her  will  containing  a  legacy  in  his 
favor,  prepared  a  draft  or  memorandum  of 
it,  and  selected  the  solicitor  who  prepared 
it,  it  was  held  that  the  onus  was  cast  upon 
him  of  showing  the  righteousness  of  the 
transaction. 

But  in  Trubey  v.  Richardson,  224  111.  136, 
79  N.  E.  692,  it  was  held  that  where  a  be- 
quest made  by  a  codicil,  to  the  attorney 
who  drew  it,  was  of  articles  of  little  value 
except  as  souvenirs,  it  was  not  sufficient  to 
raise  a  presumption  of  fraud  or  improper  in- 
fluence upon  the  part  of  the  attorney. 

g.  Sufficiency  of  proof  to  repel  infer* 
ence  or  presumption, 

A  presumption  of  undue  influence  arising 
from  a  will  being  drafted  by  a  beneficiary, 
or  by  one  in  confidential  relations,  may  be 
overcome  by  showing  that  it  was  executed 
fairly  and  under  circumstances  which  rebut 
the  inference  of  undue  influence;  and  where 
the  proof  of  execution  is  such  as  to  con- 
vince the  jury  that  the  testator  was  not  at 
that  time  under  the  control  of  the  legatee, 
it  is  certainly  not  error  to  at  least  permit 
the  jury  to  draw  an  inference  in  favor  of 
the  validity  of  the  will  from  the  circumstan- 
ces. Re  Bromley,  113  Mich.  63,  71  N.  W. 
623. 

In  Re  Reed,  2  Connoly,  403,  20  N.  Y. 
Supp.  91,  it  was  held  that  whatever  pre- 
sumption of  undue  influence  existed  by  rea- 
son of  the  legatee's  being  the  draftsman  of 
a  will  under  which  he  took  the  entire  estate 
was  removed  by  proof  of  declarations  of  the 
decedent  subsequent  to  the  making  of  the 
will,  extending  over  a  period  of  two  and  one 
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half  years,  showing  that  the  will  conformed 
to  his  wish. 

The  rule  that  a  presumption  of  undue  in* 
fluence  arises  where  a  will  is  drawn  by  a 
confidential  adviser,  who  benefits  thereby,  for 
a  testator  who  is  in  such  physical  and  men- 
tal condition  as  to  be  easily  influenced,  is 
not  applicable  where  the  testator  is  shown 
to  have  been  in  a  vigorous  mental  condition. 
Stevenson  v.  Kingsley,  8  Pa.  Dist.  R.  245. 

In  McMechen  v.  McMechen,  17  W.  Va, 
683,  41  Am.  Rep.  682,  it  was  said  that  not- 
withstanding the  fact  that  the  infant  chil- 
dren of  the  draftsman  took  a  benefit  under 
the  will,  yet  if  it  appeared  that  the  amount 
received  by  them  was  small  in  proportion 
to  testator's  property,  that  the  draftsman 
himself  was  a  nephew  of  the  testator,  that 
he  had  not  been  with  his  uncle  during  the 
sickness  until  he  answered  the  summons  co 
be  present  on  the  night  of  his  death,  that 
he  was  not  then  with  him  alone,  and  that 
he  declined  a  legacy  to  himself,  and  made 
no  request  that  one  should  be  left  to  his 
children,  the  jury  might  well  consider  that 
such  facts  and  circumstances  would  fully 
meet  any  presumption  that  might  be  raised 
by  the  fact  that  he  prepared  the  will,  and 
his  infant  children  took  a  benefit  under  it. 

But  the  presumption  of  undue  influence 
arising  where  one  in  a  confidential  relation 
to  testator  is  active  in  and  about  the  prepa- 
ration and  execution  of  the  will  is  not  rebut- 
ted by  evidence  that  the  sister  of  the  de- 
ceased carefully  read  the  will  over  to  de- 
ceased, who  assented  and  agreed  to  all  of  its 
terms,  where  it  is  not  shown  that  such  sister 
was  a  competent  person  to  give  advice.  M^ 
Queen  v.  Wilson,  131  Ala.  606,  31  So.  94. 

£.  S.  O. 
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0.  H.  P.  SAMPLE,  Impleaded,  etc.,  Appt. 

(122  La.  1016,  48  So.  439.  ) 

Mortgage  —  wife's  separate  property  — 
incladins  husband's  land  ^  estoppel. 

1.  A  man  whose  participation  iu  an  act  of 
mortgage  by  his  wife  of  her  separate  proper- 
tj  18  shown  only  by  a  recital  that  came  the 
said  woman,  wife  of  the  said  husband,  "here- 
in joined,  aided,  and  authorized  by  her  hus- 
band/' will  not  be  held  to  have  consented  to 
the  inclusion  in  the  mortgage  of  his  sepa- 
rate property  so  that  it  will  be  bound  there- 
by as  against  the  claim  of  his  subsequent 


.  mor^agce,  although  he  may  be  personally 
I  estopped  to  deny  that  it  is  included. 

Record —IV if e's   mortgage  —  effect  on 
litisband*s  property. 

2.  The  recordation  of  a  mortgage  which 
purports  to  relate  exclusively  to  the  prop- 
erty of  a  married  woman  is  not  notice  to 
strangers  of  the  fact  that  property  of  her 
husband  is  included  therein,  so  as  to  pre- 
vent their  securing  a  good  title  from  him 
in  case  the  property  was  so  included  with- 
out his  authority. 

(January  4,  1909.) 

APPEAL  by  defendant  a  H.  P.  Sample 
from  a  judgment  of  the  Judicial  Dis- 
trict  Court   for    the    Parish   of   Caddo   in 


Sote,  —  Effect  of  one  spouse  joining  in 
the  execution  of  the  other's  tJced  oi* 
mortgage,  to  convey  the  former's 
separate  property  included  in  the 
deed* 

This  note  does  not  purport  to  include  cas- 
es where  the  deed  is  sufficient  in  form  to 
convey  the  property  in  question,  but  the 
f&pouse  contends  that  it  was  signed  by  mis- 
take or  by  misapprehension.  Cases  which 
turn  merely  upon  tlie  question  whether  a 
deed  purporting  to  convey  marital  rights  is 
sutiicient  for  that  purpose,  or  upon  tiie  va- 
lidity of  the  deed  without  reference  to  the 
property  therein  conveyed,  have  been  ex- 
cluded. ** 

it  is  a  general  rule  followed  by  nearly 
everv  case  in  which  the  question  is  present- 
ed, that  a  wife  does  not,  by  merely  signing 
and  sealing  a  deed  or  mortgage  and  by  ex- 
pressly relinquishing  her  dower  rights  in  the 
property,  without  joining  in  the  granting 
clauses  thereof,  convey  any  separate  inter- 
est which  she  has  in  the  property  or  any 
part  thereof,  and  which  may  be  included  in 
the  description  of  the  property  in  the  deed; 
and  the  same  rule  applies  equally,  where  the 
liDsbajid  joins  in  the  same  manner  to  release 
Ills  marital  rights,  or  to  give  his  consent  to 
the  wife's  conveyance  of  her  property;  and 
the  rule  is  the  same  whether  iha  spouse  who 
joins  in  the  deed  has  some  separate  interest 
in  the  property  conveyed,  or  some  of  his  or 
her  serrate  property  has  been-  included  by 
mistake  in  the  deed,  or  whether  the  convey- 
ing spouse  attempts  to  convey  property,  the 
fee  of  which  is  in  the  other.  Agricultural 
Bank  v.  Rice,  4  How.  225,  11  L.  ed.  949; 
BatcheJor  v.  Brereton,  112  U.  S.  396,  28  L. 
^.  748,  5  Sup.  Ct.  Rep.  150;  Magness  v. 
Arnold,  31  Ark.  103;  Cox  v.  Wells,  7  Blackf. 
410,  43  Am.  Dec.  98;  Hedger  v.  Ward,  15  B. 
Mon.  116;  Hatcher  v.  Andrews,  6  Bush,  601 ; 
Kidd  V.  Bell  ( Ky. )  122  8.  W.  232 ;  Payne  v. 
Parker,  10  Me.  178,  25  Am.  Dec.  221;  Mel- 
^'in  T.  Proprietors  of  Locks  k  Canals,  10 
Pick.  137;  Bruce  t.  Wood,  1  Met.  643,  35 
Am.  Dec  380;  Raymond  v.  Holden,  2  Cush. 
2W:  Wales  v.  Coffin,  13  Allen,  213;  Kitcliell 
V  Mudgett,  37  Mich.  81;  EUenmann  v. 
Tliompson,  10  Mo.  587;  Whiteley  v.  Stew- 
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art,  63  Mo.  360;  McFadden  v.  Rogers,  70 
Mo.  421 ;  Bradley  v.  Missouri  P.  R.  Co.  91 
Mo.  493,  4  S.  W.  427 ;  Flagg  v.  Bean,  25  N. 
H.  41);  Doe  ex  dem.  Kerns  v.  Peeler,  49  N. 
C.  (4  Jones,  L.)  226,  67  Am.  Dec.  286; 
King  V.  Rhew,  108  N.  C.  696,  23  Am.  St. 
Rep.  76,  13  S.  E.  174;  Foster  v.  Dennison,  9 
Ohio,  121;  Cincinnati  v.  Newell,  7  Ohio  St. 
37;  Burstonv.  Jackson,9  0r.  275;  Adamson 
v.  Souder,  205  Pa.  498,  55  Atl.  182;  Stone 
V.  Sledge,  87  Tex.  49,  47  Am.  St.  Rep.  65, 
26  S.  W.  1068. 

A  different  form  of  the  same  proposition 
is  presented  in  Strawn  v.  Strawn,  50  111.  33, 
where  it  was  held  that  where  a  wife  joined 
her  husband  as  a  party  to  the  deed  in  com- 
pliance with  the  statute,  in  order  to  release 
her  dower  and  for  that  purpose  only,  the 
deed  is  not  evidence  of  a  joint  seisin  in  fee 
in  the  husband  and  wife  at  the  time  of  the 
conveyance. 

The  rule  is  laid  down  in  Bradley  y.  Mis- 
souri P.  R.  Co.  supra,  as  follows:  'The  par- 
ty in  whom  the  title  is  vested  must  use  ap- 
propriate words  to  convey  the  estate.  Sign- 
ing, sealing,  and  acknowledging  a  deed  by 
the  wife  in  which  her  husband  is  the  only 
grantor  will  not  convey  her  estate.'* 

If  a  wife  unites  with  her  husband  in  a 
deed,  she  does  it  to  release  her  contingent 
right  of  dower  or  to  consent  to  the  deed 
when  it  affects  the  homestead;  and  if  the  in- 
terest is  to  affect  any  independent  interest 
of  her  own,  it  is  reasonable  to  expect  some 
such  provision  in  the  instrument  which 
shows  specifically  in  what  manner  and  how 
far  her  separate  interests  were  intended  to 
be  affected.  Kitchell  v.  Mudgett,  37  Mich. 
81. 

So,  a  deed  whollv  in  the  name  of  the  bus-' 
band,  except  that  the  testimonium  clause  de- 
clares that  the  wife  releases  all  her  right  in 
the  premises,  will  not  pass  the  fee  of  the 
wife,  and  after  the  husband's  death  she  may 
maintain  a  writ  of  entry  on  her  own  seisin 
to  recover  the  land.  Bruce  y.  Wood,  supra. 
Chief  Justice  Shaw  said  that  in  order  to 
convey  the  wife's  fee,  the  wife  must  join  in 
the  deed,  that  is,  it  must  appear  that  both 
hu6l)and  and  wife  were  partus  to  the  effi- 
cient and  operative  parts  of  the  instrument 
of  conveyance,  and  that  it  is  not  sufficient 
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plnintifTs  favor  in  an  action  broiighl  to 
have  a  certain  mortgage  established  as  a 
senior  lien  on  certain  real  property.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hall  &  Jack,  for  appellant: 

The  defendant's  mortgage  is  binding  on 
the  80  acres,  because  it  belonged  to  the  ccm- 
munity  and  was  given  by  the  wife  with  the 
authority  of  her  husband. 

Pellerin  v.  Sanders,  116  La.  616,  40  So. 
017. 

Messrs.  Alexander  &  Wilkinson,  for  ap- 
pellee : . 

A  mortgage  made  by  the  wife  during  the 
existence  of  the  community,  though  made 
with  the  authorization  of  the  husband,  can- 


not be  opposed  to  the  creditors  of  the  lat- 
ter as  his  act. 

Cabrol  v.  Gourdain,  10  La.  Ann.  686; 
Westmore  v.  Harz,  111  La.  305,  35  So.  578; 
Bachino  v.  Coste,  35  La.  Ann.  570. 

The  mere  recording  of  the  mortgage  did 
not  convey  knowledge  to  the  public  of  .any 
connection  of  the  husband's  separate  prop- 
erty with  that  covered  by  the  mortgage. 

Brian  v.  Bon  villain,  52  La.  Ann.  171)4,  2$ 
So.  261. 

Provosty,  J.,  delivered  the  opinion  of 
the  court: 

In  January,  1905,  Mrs.  Stringfellow,  wife 
of  H.  C.  Stringfellow,  and  Miss  Robinson, 
owners    in    division    of    the    Cotton  Point 


that  her  name  was  annexed  as  expressing  her 
assent  to  the  act  of  her  husband,  and  with- 
out words  showing  her  formal  participa- 
tion in  the  granting  part  of  the  deed. 

And  a  deed  executed  and  acknowledged 
by  a  husband  and  wife,  but  containing  nu 
words  of  grant  or  warranty  on  her  part, 
does  not  operate  to  convey  the  wife's  estate 
therein,  which  she  inherited  from  lier  father, 
though  the  husband  apparently  liad  no  inter- 
est tlierein  except  the  freehold  for  his  own 
life  in  consequence  of  the  birth  of  issue  of 
the  marriage,  and  the  terms  of  the  grant 
were  broad  enough  to  convey  a  greater  es- 
tate. Melvin  v.  Proprietors  of  Locks  & 
Canals,  supra. 

Where  land  is  conveyed  to  a  husband  and 
wife  jointly,  and  she  joins  in  a  conveyance 
by  him  in  token  of  her  release  of  dower,  and 
of  her  free  consent  thereto,  without  beini:; 
named  in  the  granting  part  of  the  deed, 
her  estate  will  not  pass,  nor  will  she  be  es- 
topped from  asserting  her  title  after  the 
death  of  her  husband.  Wales  v.  CofTm,  13 
Allen,  213.  The  court  further  said  that  the 
fact  that  as  a  release  of  dower  the  deed  was 
entirely  nugatory,  inasmuch  as  the  wife 
could  have  no  dower  in  such  an  estate,  did 
not  require  that  the  deed  be  construed  to 
have  an  effect  beyond  what  it  declared.  Un- 
der the  circumstances,  however,  it  was  sub- 
sequently held  that  one  who  claimed  under 
the  deed*  had  sufTicicnt  reason  to  believe  his 
title  good,  to  entitle  him  under  the  statute 
to  compensation  for  improvements.  Wales 
V.  Coflln,  300  Mass.  177. 

So,  where  the  husband,  who  is  a  joint 
tenant  of  property,  executes  a  quitclaim 
deed  of  the  saniQ,  in  which  the  wife  joins  for 
the  express  purpose  of  releasing  her  dower 
rights,  the  wife  conveys  nothing,  as  the  hus- 
band had  no  interest  in  the  property  otlier 
than  to  the  rents  and  profits  during  the  life 
tenancy.     Magness  v.  Arnold,  supra. 

If  the  title  to  lands  is  in  married  women 
and  a  deed  of  the  land  recites  the  names  of 
the  husbands  only  as  grantors,  pur])ortin[; 
to  convey  in  right  of  their  wives,  the  deed 
is  insufiicient  to  convey  the  title  of  the 
wives;  nor  is  such  a  deed  made  effective  by 
its  being  signed  and  sealed  by  the  wives. 
The  interest  of  the  husbands  is  conveyed, 
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but  nothing  more.  Agricultural  Bank  v. 
Rice,  supra. 

A  deed  purporting  to  be  made  by  a  wife, 
and  "by  and  with  the  consent  of  her  hus- 
band," and  signed  and  sealed  by  both  hus- 
band and  wife,  there  being  in  some  of  tlip 
clauses  reference  to  "parties"  of  the  first 
part  and  in  others  to  the  "party"  of  the 
first  part,  does  not  pass  the  husband's  life 
estate  in  the  premises.  Ellenmann  v. 
Thompson,  supra. 

A  deed  in  which  a  husband  and  wife 
joined,  purporting  to  convey  to  a  sister  of 
the  husband  whatever  interest  the  grantors 
had  in  the  estate  of  a  deceased  brother  of 
the  husband,  the  deed  being  in  general  terms 
and  referring  to  no  particular  pro]>erty, 
does  not  operate  to  convey  to  the  grantc* 
the  equitable  interest  of  the  wife  in  property 
to  which  the  deceased  held  the  legal  title  in 
trust  for  her.    Adamson  v.  Souder,  supra. 

Notwithstanding  the  name  of  the  wife  ap- 
pears in  the  introductory  part  of  the  deol 
in  connection  with  her  husband  as  "party 
of  the  first  part,"  and  she  signed  and  ac- 
knowledged it  with  her  husband,  yet,  if  in 
the  body  of  the  deed  the  husband's  name 
alone  appears  as  grantor,  his  estate  only  is 
granted.     Wliitelcy  v.  Stewart,  supra. 

The  decision  in  Dooley  v.  Greening,  201 
^fo.  343,  100  S.  W.  43,  seems  to  go  even  fur- 
ther than  the  general  rule  stated  above. 
Here  a  quitclaim  deed  executed  by  a  wife 
to  her  son  on  the  same  day  a  sale  was  made 
to  him  by  the  curator  of  the  husband,  who 
had  been  adjudged  insane,  purporting  to  con- 
vey "all  of  my  right,  title,  and  interest, 
whether  dower  or  other  interest,  as  the  wife 
of  Joseph  C.  Greene  .  .  .  hereby  con- 
veying and  intending  to  convey  all  interest  I 
may  have  in  said  land,  whether  of  dower  or 
otherwise,"  was  held  to  convey  only  the 
marital  interest  of  the  wife,  and  not  her  es- 
tate in  her  own  right  in  the  property  de- 
scribed, it  appearing  that  the  deed  only  ex- 
pressed a  nominal  consideration  which  was 
never  paid,  and  that  her  interest  represent- 
ed subf^tantially  all  the  property  that  sbc 
had.  The  court  took  the  position  that  the 
general  w^ords  in  the  second  clause  above 
quoted  were  limited  by  the  particular  words 
employed  in  the  first  clause. 
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and  Grand  Bend  plantations,  executed  two 
mortgages  on  said  plantations, — a  first 
mortgage  in  favor  of  A.  N.  Sample  for  $57,* 
330,  and  a  second  in  favor  of  Ardis  &  Com- 
pany for  $15,762. 

Said  plantations  are  described  in  the  act 
of  the  mortgage  by  the  numbers  of  the  sec- 
tions and  fractions  of  sections  composing 
them,  according  to  the  maps  of  the  United 
States  surveys,  and  are  said  to  contain  3,800 
acres.  Among  the  fractions  of  sections  in- 
cluded in  the  description  of  the  Cotton  Point 
plantation  is  the  N.  ^  of  the  N.  W.  ^  of 
^ection  10,  township  14,  range  11,  contain- 
ing SO  acres. 

lliis  80  acres  did  not  belong  to  the  mort- 
jragors,  but  to  the  husband  of  one  of  them, 
Mr.  Stringfellow,  and  in  reality  formed  do 


part  of  said  plantation.  In  July,  1006,  Mr. 
Stringfellow  mortgaged  same  to  the  plain- 
tiff company. 

In  January,  1908,  he  and  his  wife  and 
Miss  Robinson  joined  in  an  act  of  giving  in 
payment,  by  which  they  conveyed  the  two 
plantations  (including  the  said  80  acres)  to 
A.  N.  Sample  in  satisfaction  of  the  said  first 
mortgage  of  $57,330. 

In  the  instant  suit  the  plaintiff  company 
has  cited  O.  H.  P.  Sample,  who  now  holds 
the  Ardis  A  Company,  or  $15,762,  second 
mortgage,  A.  N.  Sample,  and  H.  C.  String- 
fellow, and  asks  that  its  said  mortgage  be 
recognized  and  enforced,  and  be  decreed  to 
be  paramount  to  the  $15,762  mortgage  of  O. 
H.  P.  Sample,  for  the  reason  that  the  latter 
mortgage,  in  so  far  as  said  80  acres  are  con- 


A  different  rule  has  apparently  been 
adopted  in  the  later  decisions  in  Michigan. 

Thus,  in  Heinmiller  v.  Hatheway,  60  Mich. 
r>01,  27  N.  W.  658,  it  was  held  that  when  the 
wife  joins  with  her  husband  in  the  convey- 
ance of  land  of  which  she  is,  in  whole  or  in 
part,  the  sole  owner,  she  conveys  all  of  her 
interest  therein,  though  she  can  only  be  held 
liable  upon  her  covenants  in  such  deed  to  the 
extent  of  her  sole  property  conveyed.  It  is 
usual  in  such  cases  to  designate  in  some  way 
in  the  conveyance  the  extent  of  such  sole 
interest,  and  it  is  very  proper  so  to  do. 
But  it  is  not  essential  to  its  validity.  The 
terms  of  che  conveyance  are  not  shown  ex- 
cept that  it  is  stated  that  the  record  showed 
that  the  husband  and  wife  conveyed  the 
property  by  a  deed  duly  acknowledged  by 
both,  the  wife  having  acknowledged  the  ex- 
ecution of  the  deed  separate  and  apart  from 
her  husband.  The  respective  interests  of  the 
husband  and  wife  in  the  property  do  not  ap- 
pear. No  reference  is  made  to  Kitchell  v. 
Mudgett,  37  Mich.  81. 

llie  doctrine  of  the  Heinmiller  Case  was 
applied  in  Clow  v.  Plummer,  85  Midi.  650, 
48  X.  W.  705,  to  a  warranty  deed  from  a 
husband  and  wife  purporting  to  convey  land, 
the  title  of  which  was  in  the  wife,  notwith- 
standing the  objection  that  the  only  cove- 
nant in  the  deed  was  that  of  the  husband  as 
follows:  "With  all  the  estate,  right,  title, 
and  interest  therein  of  said  party  of  the 
first  part ;  and  the  said  Cyrus  Andrews  does 
hereby  covenant." 

Where,  however,  the  wife's  name  is  in- 
cluded in  the  granting  clauses  of  the  deed, 
as  well  as  in  the  testatum  clause,  the  courts 
generally  hold  that  the  deed  is  sufficient  to 
pass  her  separate  estate,  if  properly  execut- 
ed by  her. 

Thus,  a  deed  of  trust  signed  by  a  man  and 
his  wife,  conveying,  all  and  singular,  the 
r^al  and  personal  estate,  and  all  other  prop- 
^'rty  of  every  nature  and  description,  "of 
us"  which  deed  recites  that  they  were  in- 
<^ted  to  sundry  persons  and  that  it  was 
^or  the  benefit  of  "our"  creditors,  is  not 
limited  to  their  joint  estates,  but  will  coi\- 
>'«y  the  wife's  separate  property.  Roberts 
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V.  Roberts,  102  Md.  131,  1  L.R.A.(N.S.)  782, 
111  Am.  St.  Rep.  344,  62  Atl.  161,  5  A.  &  £. 
Ann.  Cas.  806. 

So,  where  the  wife  joins  with  her  hus- 
band in  the  words  of  conveyancing,  and  ac- 
knowledges the  joint  receipt  of  the  purchase 
money,  and  joins  her  husband  in  the  cove- 
nant of  warranty,  if  the  doctrine  of  presump- 
tions is  to  be  invoked  at  all,  then  the  pre- 
sumption is  that  the  title  was  a  joint 'one, 
and  not  that  she  joined  in  the  deed  only 
to  release  her  dower  and  homestead.  Mc- 
Kenzle  v.  Houston,  130  N.  C.  606,  41  S.  £. 
780. 

And  in  O'Brien  v.  Brice,  21  W.  Va.  704, 
the  court  said :  "The  granting  clause,  which 
is  the  controlling  and  operative  part  of  ev- 
ery deed,  conveys  the  land  absolutely,  with- 
out any  limitation  or  qualification  what- 
ever; and  if  the  grantor  had  intended  to 
grant  her  dower  right  only,  the  granting 
clause  would  have  been  the  proper,  if  not  the 
only,  part  of  the  deed  where  sne  could  have 
expressed  that  intention." 

A  mortgage  purporting  to  be  made  by  hus- 
band and  wife,  covering  property  in  which 
both  husband  and  wife  owned  undivided  in- 
terests, binds  the  wife's  interest,  and  it  is 
not  competent  to  show  by  parol  evidence 
what  the  mortgagee  said  to  her  as  to  the 
effect  of  her  execution  of  the  mortgage,  for 
the  purpose  of  showing  that  she  executed  it 
only  for  the  purpose  of  releasing  her  in- 
choate right  of  dower  in  the  husband's  inter- 
est. Snyder  v.  Ash,  30  App.  Div.  183,  51  N. 
Y.  Supp.  772   (Herrick,  J.,  dissenting). 

So,  where  the  wife  joined  in  the  granting 
part  of  a  deed  containing  apt  words  to  con- 
vey any  title  or  interest  she  had  in  the  en- 
tire property  or  in  any  part  thereof,  and  in 
the  testimonium  clause  released  her  inchoate 
right  of  dower  in  the  whole,  it  was  held  in 
Gregory  v.  Gregory,  16  Ohio  St.  560,  that 
she  conveyed  all  her  title  and  interest  wheth- 
.er  legal  or  equitable,  vested  or  inchoate,  in 
and  to  the  entire  property. 

And  the  wife's  separate  interests  will  pass 
by  a  deed  in  which  both  husband  and  wife's 
names  appear  in  the  grantin*;  part  of  the 
deed,  and  she,  in  a  separate  clause,  released 
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cemed,  and  as  against  third  persons,  is  null; 
it  not  having  been  given  by  H.  C.  String- 
fellow,  the  owner  of  the  said  80  acres. 

To  this  the  defendants  answer  that  H.  G. 
Stringfellow  authorized  his  wife  to  mortgage 
the  property;  in  other  words  that  she  did  so 
as  his  agent,  and  {hat,  therefore,  the  case 
stands  just  as  if  he  himself  had  acted. 

The  issue  thus  made  is  one  of  fact,  to  be 
determined  from  the  evidence  in  the  case. 
The  record  contains  no  evidence  on  the  sub- 
ject, except  that  which  is  to  be  found  in 
the  act  of  mortgage  itself.  Forming  part 
of  this  act  of  mortgage  is  the  petition  which 
Mrs.  Stringfellow  presented  to  the  judge  to 
obtain  his  authorization  to  execute  the  mort- 
gage. In  this  petition  the  two  plantations 
are  described  precisely  as  in  act  of  mort- 
gage (t.  e.,  including  this  80  ucres),  and  it  is 
alleged  that  Mrs.  Stringfellow  "is  owner,  in 
her  own  separate,  paraphernal  right,  of  an 
undivided  half  of  the  property  thus  de- 
scribed, and  that  she  desires  to  mortgage  her 
said  interest.  The  act  of  mortgage  declares 
that  the  property  mortgaged  is  the  same 
which  the  mortgagors  acquired  from  Mrs.  G. 
W.  Stringfellow;  and  it  makes  no  mention 
of  H.  C.  Stringfellow  except  as  follows: 
"Came  and  appear«>.d  Miss  Gcorgie  Robinson 
and  Mrs.  Howard  C.  Stringfellow,  wife  of 
Howard  C.  Stringfellow,  herein  joined,  aid- 
ed, and  authorized  by  her  husband." 

From  the  foregoing  the  only  possible  con- 
clusion is  that  the  participation  of  the  hus- 
band in  the  act  was  solely  for  the  purpose 
of  giving  his  marital  authorization  to  the 
contract  of  his  wife,  that  there  was  no  inten- 
tion  that  she   should  mortgage  any   other 


property  than  her  own,  and  that  this  80 
acres  of  land  was  included  in  the  mortgage 
either  through  mistake,  or  because  it  was  at 
that  time  erroneously  supposed  to  form  part 
of  the  plantation.  A  mistake  of  this  kind 
easily  occurs  in  a  long  description  by  num- 
bers of  sections  and  fractions  of  sections, 
and  the  probability  of  a  mistake  in  the  pres- 
ent case  is  all  the  greater  from  the  fact  that 
this  80  acres  is  in  the  center  of  the  planta- 
tion, which  is  a  large  tract  of  land;  it  and 
Grand  Bend  containing  together,  as  al- 
ready stated,  3,800  acres.  As  to  the  land 
having  been  supposed  to  be  part  of  the  plan- 
tation, that  is  hardly  probable  in  view  of  the 
fact  that  at  that  time  it  was  in  process  of 
acquisition  by  H.  C.  Stringfellow  under  the 
Federal  homestead  law. 

The  act  being  one  which  on  its  face  pro- 
fesses to  relate  exclusively  to  the  wife*s  con- 
tract and  to  the  wife's  property,  its  recorda- 
tion cannot  be  said  to  have  operated  the 
registry  of  a  mortgage  upon  the  property  of 
the  husband.  Hence  it  cannot  affect  third 
persons  subsequently  accepting  a  mortgage 
upon  the  property  of  the  husband.  Ihe 
husband  himself  is  bound  by  it,  on  the  prin- 
ciple that  one  who  signs,  even  as  a  witness, 
an  act  creating  a  mortgage  upon  his  prop- 
erty, is  estopped  from  contesting  the  mort- 
gage; but  this  estoppel  cannot  be  extended 
to  third  persons  dealing  with  the  property. 
Rev.  Civ.  Code,  art.  3342;  Brian  v.  Bonvil- 
lain,  62  La.  Ann.  1794,  28  So.  261. 

Judgment  affirmed. 

Petition  for  rehearing  denied  February 
15,  1909. 


her  dower  rights,  although  all  the  covenants 
began  with  the  form  "I  do  hereby  covenant." 
Smith  V.  Carmody,  137  Mass.  126. 

Where  a  deed  is  in  such  form  as  to  convey 
title  to  the  property  even  had  it  belonged 
exclusively  to  the  wife,  it  was  held  in  Reyn- 
olds V.  Caldwell,  80  Ala.  232,  that  it  con- 
veyed any  equitable  interest  in  the  property 
which  the  wife  may  have  had,  unless  the 
sale  had  been  made  in  payment  of  the  hus- 
band's debt. 

A  deed  of  land  executed  by  husband  and 
wife  purporting  to  convey  it  "in  her  right" 
is  valid  to  pass  the  whole,  even  though  it 
appears  that  the  husband  was  severally 
/  seised  of  a  part  and  the  wife  of  a  part.  Em- 
erson V.  White,  29  N.  H.  482. 

In  Malin  v.  Rolfe,  63  Ark.  107,  13  S.  W. 
696,  the  granting  clause  in  a  deed  by  the 
husband  which  contained  no  other  reference 
to  the  wife  concluded  with  words  to  the  ef- 
fect that  the  wife,  as  such,  for  the  consider- 
ation above  set  forth,  assigned,  released,  re- 
linquished, and  quitclaimed  "all  my  right, 
title,  interest,  and  ownership"  to  the  gran- 
tee, and  the  attestation  clause  stated  that 
the  parties  set  their  hands  and  seals  there- 
to as  "man  and  wife."  There  was  no  ex- 
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press  reference  to  dower  either  in  the  deed 
itself  or  in  the  certificate  of  acknowledg- 
ment, and  it  was  held  that  the  deed  was  suf- 
ficient to  pass  the  wife's  separate  interest 
in  the  property  described  in  the  deed. 

The  mere  fact  that  one  name  is  placed 
before  another  has  been  held  in  some  cases 
not  to  limit  the  deed  to  a  conveyance  of  the 
interest  of  the  party  first  named. 

Thus,  the  mere  fact  that  the  name  of  the 
wife  is  placed  after  that  of  her  husband  in 
naming  the  party  of  the  first  part  to  a  deed 
in  which  she  appears  as  one  of  the  parties, 
conveying  and  quitclaiming  all  interest  in  . 
the  land,  was  held  in  Lake  Erie  &  W.  R. 
Co.  V.  Whitham,  165  111.  614,  28  L.R.A 
012,  46  Am.  St.  Rep.  355,  40  N.  E.  1014, 
to  be  insufficient  to  restrict  the  conveyance 
by  her  to  a  mere  waiver  of  her  right  of 
dower. 

So,  the  mere  fact  that  the  husband's 
name  is  placed  after  that  of  the  wife,  and  he 
^is  mentioned  as  "her  husband,"  was  held 
in  Chapman  v.  Charter,  46  W.  Va.  769,  34 
S.  E.  768,  not  to  operate  to  restrict  the  con- 
veyance by  him  to  his  marital  rights,  where 
ill  the  body  of  the  deed  both  grant,  convey, 
warrant,  and  covenant. 
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Some  other  ca«ea  may  be  noted  which,  al- 
though not  strictly  in  point,  may  be  of 
some  value  upon  the  question  discussed 
above. 

In  (yConnor  v.  Vineyard,  91  Tex.  488, 
44  S.  W.  485,  it  was  held  that  a  deed  exe- 
cuted by  a  wife  for  herself  and  as  attor- 
ney for  her  husband  conveyed  all  of  their 
interests  in  the  property,  whether  it  was 
the  separate  property  of  either  or  the  com- 
munity property  of  both.  It  does  not  ap- 
pear whether  the  wife's  name  appeared 
in  the  body  of  the  deed  or  not.  But 
in  Kin  Kaid  v.  Lee  (Tex.  Civ.  App.) 
119  S.  W.  342,  the  O'Connor  Case  is 
held  to  foreclose  the  right  of  a  wife  to 
claim  that  her  separate  property  was  not 
passed  by  a  deed  which  recites  that 
the  husband  (by  her  as  attorney)  and 
she  are  ''parties  of  the  first  part,"  and  in 
her  separate  acknowledgment  of  which  she 
says  that  she  signed,  sealed,  and  delivered 
the  deed  "as  her  own  act  and  deed"  and 
as  attorney  for  her  husband.  Kin  Kaid  v. 
Buck  (Tex.  Civ.  App.)  119  S.  W.  345,  is  a 
companion  case  to  Kin  Kaid  v.  Lee. 

In  Power  v.  Lester,  23  N.  Y.  527,  it  was 
held  that  a  woman  holding  a  mortgage  upon 
certain  property,  who  subsequently  marries 
the  mortgagor,  does  not,  in  joining  her  hus- 
band in  a  second  mortgage,  impair  the  lien 
of  her  mortgage,  in  the  absence  of  words  in- 
serted for  that  purpose, — her  dower  inter- 
ests only  being  affected.  A  similar  princi- 
ple was  applied  in  Gillig  v.  Maass,  28  N. 
Y.  191.  So,  in  Kingman  v.  Duhspaugh,  19 
App.  Div.  545,  46  N.  Y.  Supp.  602,  it  was 
said,  citing  the  Power  and  Gillig  Cases, 
that  the  fact  alone  that  a  wife  joins  with 
her  husband  in  the  execution  of  a  mortgage 
open  the  husband's  real  estate  does  not 
impair  her  right  to  priority  as  the  holder 
of  a  prior  mortgage.  And  to  the  same  ef- 
fect was  the  decision  in  Hewitt  v.  Suits, 
22  App.  Div.  210,  47  N.  Y.  Supp.  1038. 

A  wife  who  joins  in  the  granting  parts 
and  covenants  of  a  deed  conveys  her  dower 
rijrht  thereby,  although  it  is  not  specifically 
mentioned  (Edwards  v.  Sullivan,  20  Iowa, 
502 ;  Jones  v.  Des  Moines,  43  Iowa,  209 ) ,  or 
any  other  inchoate  interest  which  she  may 
have  (Littell  v.  Hoagland,  106  Ind.  320, 
«  JI.  E.  646). 

An  agreement  inserted  in  a  deed  given 
by  a  husband  and  wife,  whereby  the  hus- 
band reserves  the  right  to  build  a  dam  upon 
the  stream  running  past  the  property, 
which  privilege  was,  upon  certain  contin- 
R^ies,  to  pass  to  the  grantee,  does  not 
give  the  latter,  upon  the  happening  of  the 
contingency,  the  right  to  construct  the 
dam  and  flood  the  adjoining  property  of  the 
w.fe,  where  her  purpose  in  signing  the 
deed  was  merely  to  release  her  dower  rights, 
And  the  covenants  in  the  deed  were  the 
personal  eovenants  of  the  husband.  Gilbert 
V.  Hehnich,  6  App.  Div.  80,  39  N.  Y.  Supp. 
^9. 

Where  the  deed  expressly  reserved  the 
wife's  separate  interests,  they  are  not 
panaed,  although  the  wife  joins  the  husband 
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in  the  deed.     Larison  v.  Dilts   (N.  J.  £q.) 
32  Atl.  1059. 

In  Corr  v.  Porter,  33  Gratt.  278,  the  court 
said  that  when  the  wife  unites  with  her 
husband  in  conveying  the  property  to  a  pur- 
chaser, the  effect  is  not  to  vest  in  the  lat- 
ter the  dower  interest  or  any  estate  sepa- 
rate and  distinct  from  that  of  the  husband, 
but  simply  to  relinquish  a  contingent  right 
in  the  nature  of  an  encumbrance  upon  the 
property  conveyed,  which,  if  not  so  relin- 
quished, will  attach  and  be  consummate  on 
the  death  of  the  husband.  Similar  language 
was  used  in  Nickell  v.  Tomlinson,  27  W. 
Va.  697.  But  in  these  cases  the  question 
at  issue  was  rather  whether  the  wife's  deed 
relinquishing  her  right  of  dower  extin- 
guished it  or  merely  transferred  it. 
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ALBERT  BERNARD 

V. 

ADAMS  EXPRESS  COMPANY. 

(205  Mass.  254,  91  N.  E.  325.) 

Carrier  —  fixing  yalae  —  interstate  com- 
merce ^  Hepburn  act. 

A  contract  between  shipper  and  carrier 
fixing  the  value  of  property  to  be  trans- 
ported as  a  basis  lor  carrier's  charges, 
which  shall  be  binding  on  the  shipper  in 
case  of  loss,  is  not  forbidden  by  the  provi- 
sion of  the  Carmack  amendment  of  the  Hep- 
burn act  of  Congress,  that  no  contract  shall 
exempt  the  carrier  from  liability  for  loss 
of  property  caused  by  itself  or  by  any  con- 
necting carrier. 

(February  24,  1910.) 

Bfote,  —  Validity  of  stipulation  limiting 
carrier^s  liability  to  agreed  valttation 
as  affected  hy  the  Hepbtim  act. 

By  the  great  weight  of  authority  a  car- 
rier cannot  contract  to  exempt  itself  from 
liability  or  to  limit  its  liability  for  losses 
due  to  the  carelessness  of  itself  or  its  serv- 
ants, and  any  provision  in  the  contract  of 
carriage  which  limits  its  liability  for  losses 
to  a  stipulated  amount  without  reference  to 
the  actual  value  of  the  goods  is  generally 
held  to  fall  within  this  ban  and  to  be  of  no 
avail  to  the  carrier  where  the  loss  is  due  to 
the  negligence  of  itself  or  its  agents  and 
servants.  1  Hutchinson,  Carr.  §  425.  And 
see  note  to  Everett  v.  Norfolk  &  S.  R.  Co. 
1  L.R.A.(N.S.)  985. 

Where,  however,  the  carrier  and  the  ship- 
per stipulate  by  a  contract  fairly  entered 
into  that  the  goods  are  of  a  certain  value, 
or  that  the  loss,  if  any,  shall  not  exceed  a 
certain  sum  at  which  the  goods  are  valued, 
such  a  contract  is,  by  the  weight  of  au- 
thority, valid,  and  the  carrier  will  not  be 
liable  beyond  that  figure  even  though  tho 
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EXCEFTIONS  by  plaintiff  to  rulings  of 
Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  the  loss  of  certain 
goods  while  in  defendant's  possession  for 
transportation  which  resulted  in  a  verdict 
for  plaintiff  for  a  less  sum  than  was  de- 
manded.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  lice  M.  Friedman,  Morse  & 
Friedman,  and  F.  J.  Sulloway,  for  plain- 
tiff: 

If  a  rate  is  conditioned  upon  the  shipper^s 
agreeing  that  the  carrier's  liability  shall  not 
exceed  a  certain  value,  the  stipulation  is 
void  as  against  loss  due  to  the  carrier's  neg- 
ligence or  other  misconduct,  if  the  specified 
amount,  while  purporting  to  be  an  agreed 
valuation,  is  in  fact  purely  fictitious  and 
represents  an  attempt  to  limit  the  carrier's 
liability  to  an  arbitrary  amount. 

Re  Released  Rates,  13  Inters.  Com.  Rep. 
660;  Kansas  City  Southern  R.  Co.  v.  Carl, 
91  Ark.  97,  121  S.  W.  932 ;  Louisville  &  N. 
R.  Co.  V.  Warfield  &  Lee,  6  Ga.  App.  650, 
66  S.  E.  308;  Greenwald  v.  Weir,  69  Misc. 
431,  111  N.  Y.  Supp.  236;  Schutte  v.  Weir, 
69  Misc.  438,  111  N.  Y.  Supp.  240;  Shidlov- 


I  sky  V.  Mallory  S.  S.  Co.  60  Misc.  67,  111 
N.  Y.  Supp.  778;  Silverman  v.  Weir,  114 
N.  Y.  Supp.  6;  Vigouroux  v.  Piatt,  62  Misc. 
364,  115  N.  Y.  Supp.  880. 

The  statute  makes  an  interstate  common 
carrier  liable  to  the  shipper  for  the  full 
value  of  any  loes  or  damage  to  goods 
shipped,  irrespective  of  any  contract  or  re- 
ceipt to  the  contrary. 

Greenwald  v.  Weir,  130  App.  Div.  696,  115 
N.  Y.  Supp.  311;  Hart  v.  Chicago  &  N.  W. 
R.  Co.  69  Iowa,  486,  29  N.  W.  597;  Lucas 
V.  Burlington,  G.  R,  &  N.  W.  R.  Co.  112 
Iowa,  694,  84  N.  W.  673;  Adams  Exp.  Co.  v. 
Walker,  119  Ky.  121,  67  L.R.A.  412,  83  S. 
W.  106;  Chesapeake  &  O.  R.  Co.  v.  Beaslev, 
104  Va.  788,  3  L.R.A.(N.S.)  183,  62  S.  E. 
666;  Schutte  v.  Weir,  supra. 

Mr.  Jolm  li.  Hall  for  defendant. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  for  the  loss 
of  a  package  delivered  to  the  defendant,  a 
conunon  carrier,  for  transportation  from  the 
plaintiff's  tannery  at  Newark,  in  the  state 
of  New  Jersey,  to  the  plaintiff  at  his  shop 
at  Montello,  in  Massachusetts.     The  pack- 


loss  in  question  is  due  to  its  own  negligence. 
Such  a  contract  does  not  tend,  according  to 
these  authorities,  to  exempt  the  carrier 
from  liability  for  its  negligence.  The  lead- 
inpf  case  asserting  this  rule  is  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  S.  331,  28  L.  ed.  717, 
5  Sup.  Ct.  Rep.  151,  which  is  cited  and 
quoted  at  length  in  Bernard  v.  Adams  Exp. 
Co.  It  will  be  seen  that  if  the  contention 
of  the  shipper  in  the  Bernard  Case  is  cor- 
rect, the  Hepburn  act  would  have  the  effect 
of  changing  materially  the  very  generally 
accepted  rule  laid  down  by  the  Hart  Case. 

The  cases  hold  very  generally  with  Ber- 
nard V.  Adams  Exp.  Co.,  however,  that  the 
provision  of  the  Hepburn  act,  as  set  out  in 
that  case,  does  not  deprive  the  carrier  of 
the  right  to  make  a  fair  contract  with  the 
shipper,  fixing  an  agreed  valuation  upon  the 
goods  to  be  transported, — the  provision  hav- 
ing reference  solely  to  contracts  purporting 
to  exempt  the  carrier  for  losses  after  the 
goods  have  passed  into  the  hands  of  a  con- 
necting carrier. 

The  decision  in  Greenwald  v.  Weir,  130 
App.  Div.  690,  115  N.  Y.  Supp.  311,  which 
is  cited  in  the  Bernard  Case,  was  affirmed 
bv  the  court  of  appeals  in  —  N.  Y.  — ,  — 
L.R.A.(N.S.)  — ,  92  N.  E.  218,  where  the 
court,  in  respect  to  the  purpose  of  the  provi- 
sion of  the  Hepburn  act  in  question,  said: 
"The  purpose  of  the  provision  which  we 
liave  quoted  from  the  Hepburn  act  was 
obvious.  It  was  to  render  the  initial  car- 
rier in  the  case  of  interstate  transporta- 
tion over  connecting  lines  liable  to  the  law- 
ful holder  of  its  receipt  or  bill  of  lading, 
for  any  loss  or  injury  to  the  property 
shipped,  whether  such  loss  or  injury  oc- 
curred after  the  goods  had  passed  out  of 
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the  hands  of  the  initial  carrier  or  not;  and, 
furthermore,  to  prevent  interstate  carriers 
from  exempting  themselves  from  liability 
for  the  loss  of  property,  or  damage  thereto, 
after  it  had  passed  into  the  hands  of  an- 
other carrier  to  be  transported  to  its  desti- 
nation. The  language  of  the  enactment 
does  not  disclose  any  intent  to  abrogate  the 
right  of  common  carriers  to  regulate  their 
charges  for  carriage  by  the  value  of  the 
goods,  or  to  agree  with  the  shipper  upon  a 
valuation  of  the  property  carried." 

Attention  is  called  to  the  fact  that  an 
appeal  to  the  United  States  Supreme  Court 
in  the  Greenwald  Case  is  now  pending. 

The  decision  of  the  New  York  court  ot 
appeals,  of  course,  overrules  earlier  deci- 
sions of  the  lower  courts  of  that  state  to  the 
contrary.  Schutte  v.  Weir,  69  Misc.  438, 
111  N.  Y.  Supp.  240;  Silverman  v.  Weir, 
114  N.  Y.  Supp.  6;  Vigouroux  v.  Piatt,  62 
Misc.  364,  116  N.  Y.  Supp.  880.  And  the 
decision  in  Shidlovsky  v.  Mallorv  S.  S.  Co. 
GO  Misc.  67,  111  N.  Y.  Supp.  778,  is  also 
overruled,  at  least  so  far  as  it  has  any  bear- 
ing upon  this  question.  In  this  case  it  was 
held  that  the  damages  properly  recoverable 
from  an  initial  carrier  for  an  unreasonable 
delay  in  the  delivery  of  the  goods  received 
for  interstate  transportation  are  not,  under 
the  Hepburn  act,  to  be  diminished  by  a 
statement  put  upon  the  record,  even  by  the 
consent  of  the  shipper's  attorney,  to  the 
effect  that  the  goods  had  been  sold  for  a 
certain  sum  by  the  connecting  carrier. 

And  in  Travis  v.  Wells,  F.  &  Co.  (N.  J. 
If )  74  Atl.  444,  it  was  held  that  the  provi- 
sion in  question  prohibited  only  contracts 
which  exempted  carriers  from  liability  for 
losses   caused   by   a   connecting    carrier  to 
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a^  contained  hides  whose  value  was 
$154.S0,  and  the  only  question  is  whether 
til''  plaintiff  can  recover  that  sum  or  only 
$oO.  1'hc  case  was  tried  before  a  judge  of 
the  superior  court,  without  a  jury.  A  book 
c.tniaining  blank  receipts,  to  be  filled  out 
and  signed  by  the  defendant's  agent  when 
<;uod  were  received  for  transportation,  had 
iKcn  furnished  to  the  plaintiff,  and  when 
tliis  package  was  delivered,  the  plaintiff's 
si'^cntj  who  was  in  charge  of  his  office  and 
sliipping  room,  filled  in  the  blank,  with  a  de- 
B^^iption  of  the  bundle  and  its  address.  In 
the  column  headed  "Value"  the  words  "Not 
^u."  bad  been  written  by  the  defendant's 
teamster  when  he  took  a  previous  shipment. 
The  receipt  was  signed  for  the  defendant  by 
its  employee.  At  the  head  of  the  receipt  is 
this  statement:  "The  company's  charge  is 
ba.«ed  upon  the  value  of  the  property,  which 
must  be  declared  by  the  .shipper."  One  of 
the  provisions  of  the  contract  embodied  in 
the  receipt  is  as  follows:  "In  consideration 
of  the  rate  charged  for  carrying  said  prop- 
erty, which  is  regulated  by  the  value  there- 
of and  is  based  upon  a  valuation  not  exceed- 
ing $50,  unless  a  greater  value  is  declared, 
the  shipper  agrees  that  the  value    of    said 


property  is  not  more  than  $50,  unless  a 
greater  value  is  stated  herein,  and  that  the 
company  shall  not  be  liable  in  any  event  for 
more  than  the  value  so  stated,  nor  for  moire 
than  $50  if  no  value  is  stated  herein." 
From  evidence  introduced  at  the  trial  the 
judge  made  the  following  findings: 

"(1)  The  method  of  carriage  by  the  de- 
fendant varied  with  the  value  of  the  goods 
received  for  carriage. 

"  ( 2 )  The  rates  of  carriage  by  the  defend- 
ant were  reasonably  proportioned  to  the  val- 
ue of  the  goods  to  be  carried,  and  packages 
of  a  greater  value  than  $50  were  then,  and 
a  long  time  prior  thereto,  carried  by  the  de- 
fendant in  a  manner  and  with  precautions 
for  caring  for  them  which  difi'ered  from  and 
were  more  costly  to  the  defendant  than  the 
manner  and  the  precautions  then  and  there- 
tofore established,  adopted,  and  used  by  the 
defendant  for  packages  of  a  value  not  ex- 
ceeding $50." 

"(4)  The  bundle  in  question  was  deliv- 
ered by  the  plaintiff  to  the  defendant  with- 
out  any  statement  of  its  value  or  contents  in 
the  said  receipt  and  agreement,  although  the 
agent  of  the  defendant  asked  if  there  was 
any  value. 


which  the  defendant  had  delivered  over  the 
gooils. 

So,  in  Pittsburg,  C.  C.  &  St.  L.  P.  Co. 
V.  Mitchell  (Ind.)  91  N.  K.  735,  it  was  held 
that  the  common-law  right  to  contract  with 
respect  to  the  value  of  an  article  to  be 
transported  is  unaffected  by  the  interstate 
commerce  act. 

And  in  Re  Released  Rates,  33  Inters. 
Tom.  Rep.  550,  the  Commission,  after  stat- 
inj;  the  general  rule  as  to  agreed  valuations 
as  laid  down  by  the  Hart  Case,  supra,  says 
that  a  careful  study  of  the  provisions  of  the 
liephum  act  will  show  that  the  carrier's 
ri:;^t  in  this  respect  has  not  been  abrogated. 

The  decision  in  Louisville  &  N.  R.  Co.  v. 
Warfield  k  Leo,  6  Ga.  App.  550,  65  S.  E. 
308,  is  in  line  with  the  above  in  holding 
that  there  is  nothing  in  the  Hepburn  act 
to  abrogate  the  rule  prevailing  in  the  state, 
as  to  the  validity  of  stipulations  limiting 
the  amount  of  recovery  in  case  of  loss.  The 
stipulation  in  question,  however,  was  held 
by  the  court  to  be  a  mere  general  limitation 
as  to  value,  amounting  to  no  more  than  an 
arbitrary  preadjustment  of  the  damages, 
and  such  limitations  were  invalid  in  Georgia 
before  the  enactment  of  the  Hepburn  act 
and  were  not  affected  in  any  way  by  it. 

That  the  Hepburn  act  does  not  affect  the 
rights  of  the  parties  under  the  state  law 
^as  also  asserted  in  Latta  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.  97  C.  C.  A.  198,  172  Fed. 
^50.  but  a  different  phase  of  the  question 
i*  here  presented.  The  cape  arose  in  Ne- 
braska and  the  doctrine  of  the  Hart  Case 
does  not  prevail  in  that  state.  Consequent- 
ly notwithstanding^  the  fact  that  a  con- 
tract contains  a  stipulation  fixing  an 
•preed  valuation  of  the  property,  the  ship- 
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per  may  in  that  state  recover  damages  to 
the  full  amount  of  his  injury.  It  was  con- 
tended by  the  carrier  that  under  the  Hep- 
burn act,  the  law  of  Nebraska,  so  far  as 
it  is  sought  to  enforce  the  same  against 
the  provisions  of  a  contract  in  relation  to 
interstate  commerce,  is  inoperative,  but  it 
was  held  that  the  right  which  the  plaintiff 
had  under  the  law  of  Nebraska  to  sue  for 
the  full  value  of  his  property,  notwith- 
standing the  stipulation  fixing  an  agreed 
valuation,  was  not  taken  away  by  the  Hep- 
burn act,  but  was  preserved  to  him.  The 
court  said  that  Congress,  knowing  of  the 
conflicting  decisions  upon  this  question, 
wifely  provided  that  the  act  should  not  de- 
prive **any  holder  of  such  receipt  or  bill  of 
Jading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law." 

In  Kansas  City  Southern  R.  Co.  v.  Carl, 
91  Ark.  97,  121  S.  W.  932,  the  court  appar- 
ently takes  the  view  that  the  Hepburn  act 
invalidated  all  stipulations  designed  to  limit 
liabilitv  for  losses  caused  bv  the  carrier, 
while  the  view  taken  bv  the  Greenwald 
Case  is  that  the  act  was  designed  simply 
to  extend  the  liability  of  the  carrier  to 
losses  occasioned  by  the  connecting  carrier, 
and  to  prevent  the  initial  carrier  from  con- 
tracting to  exempt  himself  from  such  losses. 
In  the  Carl  Case,  however,  the  liability  was 
arbitrarily  limited  by  the  contract  to  a  cer- 
tain amount,  without  reference  to  the  ac- 
tual valuation  of  the  goods,  and  conse- 
quently the  stipulation  might  be  considered 
invalid  without  reference  to  the  Hepburn 
act.  The  decision  in  Southern  Exp.  Co. 
V.  R.  H.  Meyer  Co.  (Ark.)  125  S.  W.  642, 
is  based  upon  the  Carl  Case. 
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(5)  The  defendant  was  not  further  in- 
formed of  the  value  or  contents  of  the  bun- 
dle, and  there  was  no  indication  on  the  out- 
side of  what  its  contents  were,  if  any,  or  of 
its  value. 

"(6)  The  defendant,  at  the  time  of  receiv- 
ing the  bundle,  was  ignorant  of  its  contents 
and  of  its  value,  and  has  remained  ignorant 
of  its  contents  and  of  its  value  to  the  pres- 
ent time. 

"(7)  The  bundle  was  received  by  the  de- 
fendant to  be  carried  and  delivered  only  un- 
der and  upon  the  terms  of  the  receipt  and 
agreement. 

"(B)  The  defendant  received  the  bundle 
in  the  belief  that  the  value  of  the  bundle 
was  not  more  than  $50. 

"(9)  The  methods  and  precautions  adopt- 
ed by  the  defendant  for  safely  carrying  and 
delivering  the  said  bundle  were  based  upon 
the  plaintiff's  agreement  that  the  value  of 
the  bundle  did  not  exceed  the  sum  of  $50. 

"(10)  The  defendant,  before  the  plain- 
tiff sued  out  his  writ,  tendered  to  the  plafn- 
tiff  the  sum  of  $50.75,  and  has  brought  the 
same  into  court  for  the  plaintiff.'' 

"(12)  The  plaintiff,  for  a  long  time  prior 
to  the  delivery  of  the  said  bundle,  had  deliv- 
ered merchanaise  under  exactly  the  same 
conditions  as  was  delivered  the  bundle  in 
question. 

"  (13)  The  plaintiff,  at  the  time  of  the  de- 
livery of  the  said  bundle  and  for  a  long  time 
prior  thereto,  was  familiar  with  the  terms 
and  conditions  contained  in  the  bill  of  lad- 
ing or  shipping  receipt  which  was  given  to 
the  plaintiff  by  the  agent  of  the  defendant. 

"(14)  The  receipt  was  prepared  by  an 
agent  of  the  plaintiff,  and  was  handled  to 
the  agent  of  the  defendant  for  signature  at 
the  time  of  the  delivery  of  the  bundle. 

"(15)  The  plaintiff  assented  to  the  limi- 
tations of  the  defendant's  liability  contained 
in  the  receipt." 

While  the  package  was  in  the  defendant's 
possession  it  was  lost,  and  no  explanation  of 
its  loss  has  been  offered.  The  judge  found 
for  the  plaintiff  for  the  sum  of  $50.75.  The 
plaintiff  made  different  requests  for  rulings 
to  the  effect  that,  under  the  Carmack  amend- 
ment in  the  Hepburn  act,  so  called  (act 
Cong.  Feb.  4,  3887,  chap.  104,  24  Stat,  at  L. 
386,  §  20,  U.  S.  Comp.  Stat.  1901,  p.  3169; 
act  Cong.  June  29,  3906,  chap.  3591,  34 
Stat,  at  L.  593-595,  §  7,  U.  S.  Comp.  Stat. 
Supp.  1909,  pp.  1163-3167),  he  was  enti- 
tled to  recover  the  full  value  of  the  prop- 
erty. 

The  statute  provides  "that  any  common 
carrier,  railroad,  or  transportation  company 
receiving  property  for  transportation  from  a 
point  in  one  state  to  a  point  in  another  state 
shall  issue  a  receipt  or  bill  of  lading  there- 
for, and  shall  be  liable  to  the  lawful  hold- 
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er  thereof  for  any  loss,  damage,  or  injury 
to  such  property  caused  by  it  or  by  any  com- 
mon carrier,  railroad,  or  transportation 
company  to  which  such  property  may  be  de- 
livered, or  over  whose  line  or  lines  such 
property  may  pass ;  and  no  contract,  receipt, 
rule,  or  regulation  shall  exempt  such  com- 
mon carrier,  railroad,  or  transportation  com- 
pany from  the  liability  hereby  imposed.** 

Under  the  decisions  in  this  common- 
wealth, and  in  the  Supreme  Court  of  the 
United  States,  there  is  no  doubt  that,  before 
the  enactment  of  this  law,  the  plaintiff,  upon 
the  facts  and  findings  in  the  present  case, 
would  be  estopped  from  claiming  more  than 
$50  as  the  value  of  the  package.  Graves  v. 
Lake  Shore  &  M.  S.  R.  Co.  137  Mass.  33,  50 
Am.  Rep.  282;  Hill  v.  Boston,  H.  T.  &  \V. 
R.  Co.  144  Mass.  284,  10  N.  E.  836;  Cox  v. 
Central  Vermont  R.  Co.  170  Mass.  129-136, 
49  N.  E.  97;  Graws  v.  Adams  Exp.  Co.  176 
Mass.  280,  57  N.  E.  462;  Hart  v.  Pennsyl- 
vania R.  Co.  112  U.  S.  331,  28  L.  ed.  717, 
5  Sup.  Ct.  Rep.  151.  These  decisions  are 
founded  on  the  common  law  as  it  is  inter- 
preted in  this  commonwealth,  in  the  Federal 
courts,  and  in  the  courts  of  many  of  the 
states.  The  question  is  whether  the  statute 
quoted  above  has  changed  the  law  in  its  ap- 
plication to  the  facts  before  us. 

One  obvious  purpose  of  the  Congress  was 
to  extend  the  provisions  of  the  common  law 
so  as  to  make  a  common  carrier  receiving 
property  for  transportation  liable  for  loss, 
damage,  or  injury  to  it,  not  only  while  it  is 
in  transit  over  his  own  lines,  but  while  it 
is  in  the  hands  of  a  connecting  carrier.  In 
Grecnwald  v.  Weir,  130  App.  Div.  696,  115 
N.  Y.  Supp.  311,  it  is  said  that  this  last  is 
the  only  liability  imposed  by  the  statute. 
Although  the  liability  stated  is  made  statu- 
tory by  the  enactment,  the  statement  of  it  in 
the  words,  "for  any  loss,  damage,  or  injury 
to  such  prop'erty  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation 
company  to  which  such  property  may  be  de- 
livered, or  over  whose  line  or  lines  such 
property  may  pass,"  includes  nothing  beyond 
the  liability  at  common  law,  except  that  for 
the  undertaking  of  other  carriers  into  whose 
possession  the  property  may  come.  The  lia- 
bility is  only  for  loss,  damage,  or  injury 
"caused"  by  the  carrier,  which,  broadly  in- 
terpreted, includes  that  resulting  from  neg- 
lect as  well  as  that  due  to  a  positive  act 
It  does  not  include  the  liability  as  an  insur- 
er against  loss  for  which  the  common  car- 
rier is  not  culpably  chargeable.  The  liabili- 
ty stated  is  for  every  kind  of  positive  mis- 
conduct of  the  carrier  affecting  the  property, 
and  for  negligence  from  lack  of  care  or  ef- 
fort. Now,  what  is  the  prohibition  imposed 
upon  the  carrier  by  the  statute?  It  is  from 
exempting  one's  self  from  this  liability  by 
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a  contract^  receipt,  rule,  or  regulation;  in 
otber  words,  we  have  a  statutory  declara- 
tion that  a  contract  of  exemption  from  lia- 
bility for  nesrligcnce  is  against  public  policy, 
and  void.  This  is  no  more  than  the  court 
have  frequently  declared  in  proceedings  at 
common  law. 

But  such  a  contract  as  we  are  consider- 
ing in  this  case  is  not  an  exemption  from 
liability  for  negligence  in  the  management  of 
property,  within  the  meaning  of  the  stat- 
ute. It  is  a  contract  as  to  what  the  prop- 
erty is,  in  reference  to  its  value.  The  pur- 
pose of  it  is  not  to  change  the  nature  of  the 
undertaking  of  the  common  carrier,  or  lim- 
it his  obligation  in  the  car«  and  management 
of  that  which  is  intrusted  to  him.  It  is  to 
describe  and  define  the  subject-matter  of  the 
contract,  so  far  as  the  parties  care  to  define 
it,  for  the  purpose  of  showing  of  what  value 
that  is  which  comes  into  the  carrier's  pos- 
session, and  for  which  he  must  account  in 
the  performance  of  his  duty  as  a  carrier.  It 
is  not  in  any  proper  sense  a  contract  ex- 
empting him  from  liability  for  the  loss, 
damage,  or  injury  to  tbe  property,  as  the 
shipper  describes  it  in  stating  its  value  for 
the  purpose  qf  determining  for  what  the  car- 
rier shall  be  accountable  upon  his  undertak- 
ing, and  what  price  the  shipper  shall  pay  for. 
the  service  and  for  the  risk  of  loss  which  the 
carrier  assumes.  The  principle  was  clearly 
pointed  out  in  Graves  v.  Lake  Shore  k  M. 
8.  R.  Co.  supra.  The  cases  cited  above  do 
not  go  upon  the  ground  that  there  is  a  con- 
tract of  exemption  from  liability  for  neg- 
ligence, but  upon  the  ground  that  the  con- 
tract relates  directly  to  the  elements  and 
quality,  as  to  value,  of  that  which  is  to  be 
transported. 

In  Hart  v.  Pennsylvania  R.  Co.  112  U.  S. 
331-.340,  28  L.  ed.  717-721,  6  Sup.  Ct.  Rep. 
151.  15G,  the  court  said:  "The  limitation 
Bs  to  value  has  no  tendency  to  exempt  from 
liability  for  negligence.  It  does  not  induce 
want  of  care.  It  exacts  from  the  carrier 
the  measure  of  care  due  to  the  value  agreed 
on.  The  carrier  is  bound  to  respond  in  that 
value  for  negligence.  The  compensation  for 
carriage  is  based  on  that  value.  The  ship- 
per is  estopped  from  saying  that  the  value 
is  greater.  The  articles  have  no  greater  val- 
ue for  the  purposes  of  the  contract  for  trans- 
portation, between  the  parties  to  that  con- 
tract. The  carrier  must  respond  for  negli- 
)3^ce  up  to  that  value.  It  is  just  and  rea- 
sonable that  such  a  contract,  fairly  entered 
into,  and  where  there  is  no  deceit  practised 
on  the  shipper,  should  be  upheld.  There  is 
no  violation  of  public  policy.  On  the  con- 
trary, it  would  be  unjust  and  unreasonable, 
and  would  be  repugnant  to  the  soundest 
principles  of  fair  dealing  and  of  the  freedom 
28  L.R.A.(N.S.) 


of  contracting,  and  thus  in  conflict  with  pub- 
lic policy,  if  a  shipper  should  be  allowed  to 
reap  the  benefit  of  the  contract  if  there  is 
no  loss,  and  to  repudiate  it  in  case  of  loss." 
At  the  close  of  the  opinion,  on  page  343  of 
112  U.  S.,  is  this  statement:  ''The  distinct 
ground  of  our  decision  in  the  case  at  bar  is 
that  where  a  contract  of  the  kind  signed  by 
the  shipper  is  fairly  made,  agreeing  on  the 
valuation  of  the  property  carried,  with  the 
rate  of  freight  based  on  the  condition  that 
the  carrier  assiunes  liability  only  to  the 
extent  of  the  agreed  valuation,  even  in  case 
of  loss  or  damage  by  the  n^ligence  of  the 
carrier,  the  contract  will  be  upheld  as  a 
proper  and  lawful  mode  of  securing  a. due 
proportion  between  the  amount  for  which 
the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  him- 
self against  extravagant  and  fanciful  valua- 
tions. Squire  v.  New  York  C.  R.  Co.  08 
Mass.  239,  245,  93  Am.  Dec.  162." 

An  estoppel  founded  on  the  agreements  of 
the  parties  as  to  the  nature  or  value  of 
the  property  is  not  an  exemption  from  the 
liability  recognized  by  the  common  law  and 
affirmed  in  this  statute  as  resulting  from 
the  ordinary  undertaking  of  a  carrier  to 
transport  property.  The  decision  in  Green- 
wald  V.  .Weir,  supra,  is  to  this  effect.  A  very 
elaborate  discussion  of  the  law,  with  a  ci- 
tation of  many  authorities,  by  the  Inter- 
state Commerce  Commission,  is  found  in  Re 
Released  Rates,  13  Inters.  Com.  Rep.  550, 
which  reaches  the  same  result.  Upon  the 
general  doctrine,  apart  from  this  statute, 
see  Alair  v.  Northern  P.  R.  Co.  53  Minn. 
160,  19  L.R,A.  764,  39  Am.  St.  Rep.  588,  54 
N.  W.  1072;  Barnes  v.  Long  Island  R.  Co. 
115  App.  Div.  44,  100  N.  Y.  Supp.  593,  af- 
firmed in  191  N.  Y.  628,  84  N.  E.  1108;  Ros- 
enthal V.  Weir,  170  N.  Y.  148,  67  L.R.A. 
527,  63  N.  E.  66. 

The  decisions  in  Kansas  City  Southern  R. 
Co.  V.  Carl,  91  Ark.  97,  121  S.  W.  932,  and 
Louisville  &  N.  R.  Co.  v.  Warfield  &  Lee,  6 
Ga.  App.  550,  65  S.  E.  308,  do  not  seem  im- 
portant in  their  application  to  the  facts  of 
the  present  case. 

The  findings  of  the  judge,  which  were  well 
warranted  by  the  evidence,  established  the 
proposition  that  the  provisions  of  the  con- 
tract as  to  the  value  were  entered  into  in 
good  faith  by  the  parties,  and  were  not  an 
attempt  of  the  defendant  to  obtain  an  ex- 
emption from  liability  for  negligence,  in  eva- 
sion of  the  statute.  It  appeared  that,  if  the 
value  of  the  package  had  been  given,  an  ad- 
ditional charge  would  have  been  made  for 
transportation,  and  additional  precautions 
would  have  been  taken  against  loss,  by  hav- 
ing the  package  ''handled  under  a  signature 
passed  by  every  man  who  handled  the  ship- 
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ment  from  the  time  it*  was  accepted  until 
it  was  delivered,  ...  so  that  there 
would  have  been  a  constant  supervision  of 
it" 

Exceptions  overruled. 


MINNESOTA  SUPREME  COURT. 

STATE  OF  MINNESOTA  EX  REL.  CITY 
OF  MINNEAPOLIS,  Appt., 

V. 

ST.  PAUL,  MINNEAPOLIS,  &  MANITOBA 
RAILWAY  COMPANY  et  al.,  Respts. 

(98  Minn.  380,  108  N.  W.  261.) 

Railway  —  highway     crossing  ^  con- 
struction —  police  power. 

1.  The  state  may,  in  the  exercise  of  its 
police  power,  impose  upon  railroad  com- 
panies whose  lines  intersect  public  high- 
ways laid  out  after  the  construction  of  the 
railroad  the  uncompensated  duty  of  con- 
structing and  maintaining  at   such   cross- 

Headnotes  by  Bbown,  J. 


ings  all  such  safety  devices  as  are  reason- 
ably necessary  for  the  protection  of  the 
traveling  public. 

Same  — due  process  of  law. 

2.  Such  a  requirement,  being  referable  to 
the  police  power,  is  not  a  taking  of  private 
property  for  public  use  in  violation  of  the 
Constitution. 

Same  —bridge  —  "safety  device." 

3.  A  bridge  over  the  railroad  tracks, 
when  necessary  to  make  the  crossing  safe 
for  public  use,  is  a  "safety  device,"  within 
the  meaning  of  that  expression. 

Statute  —  construction  —  granting  fran- 
chise. 

4.  Statutes  granting  franchises  to  cor- 
porations, involving  rights  of  the  public, 
are  to  be  construed  liberally  in  favor  of  the 
public  and  strictly  against  the  corporation. 

Railway  charter  —  construction  ^  high- 
way crossing  —  rights. 
6.  The  charter  of  the  Minnesota  &,  Pacific 
Railway  Company,  of  which  defendants  are 
successors  in  interest,  and  subject  to  all  its 
liabilities,  contained  the  following  provi- 
sion: 

''The  said  company  shall  have  the  right 
and  authority  to  construet  their  said  rail- 


Note,  —  Power  to  compel  railroad  to  es- 
tdblish  or  maintain  at  its  own  ex- 
pense overhead  or  underground 
crossinOf  os  affected  hy  the  fact  that 
the  street  or  highway  is  opened  sub- 
sequcntly  to  construction  of  railroad. 

The  general  question  of  the  power  to  re- 
quire the  separation  of  grades  at  streets  or 
highways  crossed  by  railway  tracks,  irre- 
spective of  relative  dates  of  construction, 
because  of  subsequent  changes  in  surround- 
ing conditions  and  volume  of  traffic,  is  be- 
yond the  scope  of  this  note,  which,  as  indi- 
cated in  the  title,  is  confined  to  the  aspect 
of  that  question  as  affected  by  the  fact  that 
the  railroad  was  constructed  first. 

As  to  the  power  of  a  municipal  corpora- 
tion to  require  a  railroad  company  to  keep 
a  street  or  highway  in  repair  at  overhead 
or  underground  crossings,  see  the  note  to 
People  ex  rel.  Chicago  v.  Illinois  C.  R.  Co. 
18  L.R.A.(N.S.)  915. 

The  case  of  State  ex  rel.  Minneapolis 
V.  St.  Paul,  ^I.  &  M.  R.  Co.,  which  has 
been  affirmed  by  the  United  States  Supreme 
Court  in  214  U.  S.  497,  53  L.  ed.  1060,  29 
Sup.  Ct.  Rep.  698,  is  sustained,  as  herein- 
after shown,  by  tlie  weight  of  authority. 

Thus,  a  statute  imposing  one  half  of  the 
cost  of  bridging  its  railway  right  of  way 
80  as  to  carry  a  street  or  highway  across 
it,  passed  after  a  railroad  company  was  in- 
corporated under  a  charter  which  did  not 
impose  such  burden  upon  it,  but  which, 
however,  was  subject  to  amendment,  is,  as 
to  a  new  highway  subsequently  established, 
a  valid  exercise  of  the  police  power  intended 
for  the  protection  of  the  public.  New  York 
&  N.  E.  R.  Co.  V.  Waterbury,  60  Conn.  1, 
22  Atl.  439. 
?8  L.R.A.(N.S.) 


Nor  does  such  statute  unlawfully  take 
the  property  of  the  railroad  company,  or 
impose  damages  upon  it  incident  to  the  tak- 
ing of  its  property.    Ibid. 

Nor  is  a  railroad  company,  which  owns 
the  fee  of  its  right  of  way,  upon  the  open- 
ing of  a  highway  across  it,  entitled  to  be 
compensated  for  one  half  of  the  cost  of 
bridging  it,  in  addition  to  the  value  of  its 
land  actually  taken  for  street  purposes. 
Ibid. 

And  it  was  held  in  St.  Louis  &  S.  F.  R. 
Co.  V.  Fayetteville,  75  Ark.  634,  87  S.  W. 
1174,  that  upon  the  opening  of  a  new  street 
across  a  railway  right  of  way  the  railway 
company  was  not  entitled  to  the  prospective 
cost  of  erecting  an  overhead  crossing,  as  the 
legislature  might  at  any  time  compel  it 
without  compensation  to  construct  such  a 
crossing  and  keep  it  in  repair. 

The  duty  of  constructing  a  bridge  so  as 
to  carry  a  newly  opened  street  or  highway 
across  a  railway  right  of  way,  notwith- 
standing it  is  opened  long  after  the  con- 
struction of  the  railroad,  is  imposed  upon 
a  railroad  company  by  a  statute  declaring 
that  "it  shall  be  the  duty  of  the  company 
to  erect  and  keep  in  or(ler  all  bridges  on 
any  highway,  at  such  points  as  bridges  may 
be  necessary  to  cross  the  railroad."  Illinois 
C.  R.  Co.  V.  Copiah  County,  81  Miss.  685, 
33  So.  502;  Illinois  C.  R.  Co.  v.  Swalm,  83 
Miss.  031.  36  So.  147. 

And  such  statute,  being  within  the  po- 
lice power,  does  not  deprive  a  railway  com- 
pany which  has  constructed  its  road  previ- 
ous to  the  opening  of  such  highway,  of  its 
property  without  due  process  of  law.  Illi- 
nois C.'R.  Co.  v.  Copiah  County,  supra. 

Nor  is  such  statute  rendered  objectionabl*^ 
as  impairing  the  railway  company's  char- 
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road  and  brauches  upon  and  along,  across, 
under,  or  over  any  public  or  private  high- 
vkay,  road,  street,  plank  road,  or  railroad, 
if  the  same  shall  be  necessary ;  but  the  said 
company  shall  put  such  highway,  road, 
street,  plank  road,  or  railroad  in  such  con- 
dition and  state  of  repair  as  not  to  impair 
or  interfere  with  its  free  and  proper  use." 

Held  that  this  provision  applies  to 
ptreetit  and  highways  laid  out  over  the  rail- 
road after  its  construction. 

Railroad  ^  new  street  —  construction  of 
crossing. 

6.  A  railroad  company  receives  its  char- 
ter and  franchise  subject  to  the  implied 
right  of  the  state  to  establish  and  open 
such  streets  and  highways  over  and  across 
its  right  of  way  as  public  convenience  and 
necessity  may  from  time  to  time  require. 
Ihat  right  on  the  part  of  the  state  at- 
taches, by  implication  of  law,  to  the  fran- 


chise of  the  railroad  company,  and  imposes 
upon  it  an  obligation  to  construct  and  main- 
tain at  its  own  expenso  suitable  crossing:) 
at  new  streets  and  highways  to  the  same 
extent  as  required  by  the  rules  of  the  com- 
mon law  at  streets  and  highways  in  exist- 
ence when  the  railroad  was  constructed. 

Contract  —municipal  corporation  —ab- 
dication of  police  power —validity. 

7.  A  contract  by  a  city,  by  which  the 
police  power  is  attempted  to  be  forever  ab- 
dicated, is  ultra  vires  and  void. 

Constitutional    law  —  police    power  — 
right  of  municipality  to  devest. 

8.  Neither  the  state  nor  a  municipal  sub- 
division thereof,  to  which  that  power  is 
delegated,  can  by  affirmative  action  or  by 
inaction  permanently  devest  itself  of  the 
authority  and  power  to  exercise  it. 

(June  29,  1906.) 


ter,  by  the  fact  that  the  highway  was  opened 
subsequent  to  the  construction  of  the  rail- 
road.   Ibid. 

But  in  Illinois  C.  R.  Co.  v.  State,  94  Miss. 
759,  48  So.  561,  it  was  held  that  a  railroad 
company  could  not  be  required  to  construct 
a  bridge  so  as  to  carry  a  newly  constructed 
road  across  its  tracks,  where  there  was  no 
taw  permitting  the  opening  of  the  highway. 

Where  it  becomes  necessary  to  repair  a 
bridge  which  had  been  erected  in  order  to 
carry  a  public  street  which  was  not  opened 
until  twenty  years  after  the  construction  of 
the  railroad,  across  a  railway  right  of  way, 
the  railroad  company  is  bound  to  make  the 
necessary  repairs  to  the  framework  and 
abutments  of  the  bridge,  under  a  statute 
Mibsequently  passed  providing  that  "when  a 
hijrhwav  cresses  a  railroad  bv  an  overhead 
bridge,  the  framework  of  the  bridge  and  its 
abutments  shall  be  maintained  and  kept  in 
repair  bv  the  railroad  companv."  Yonkers 
V.  New  York  C.  &  H.  R.  R.  Co\  165  N.  Y. 
14>,  58  N.  E.  877,  affirming  32  App.  Div. 
474.  52  N.  Y.  Supp.  1074. 

It  was  held  in  Northern  P.  R.  Co.  v.  Min- 
pej^oU,  208  U.  S.  583, 52  L.  ed.  630,  28  Sup. 
<  t.  Rep.  341,  affirming  98  Minn.  429,  108 
X.  W.  269,  that  under  the  police  power  a 
munieipal  corporation  could  require  a  rail- 
way company  to  repair  at  its  own  expense 
a  viaduct  and  its  approaches,  which  carried 
a  stT»»et  over  the  railroad  right  of  way, 
notwithstanding  the  fact  that  the  street  was 
opened  after  the  construction  of  the  rail- 
road, and  that  the  railroad  company's  char- 
ter did  not  expressly  require  it  to  construct 
or  maintain  crossings  at  streets  thereafter 
opened. 

A  municipal  corporation  cannot  contract 
away  its  police  power,  which  is  a  con- 
tinuing one,  by  an  agreement  with  a  rail- 
way company,  so  as  to  bind  the  former  to 
build  and  maintain  such  viaduct  for  fifteen 
years:  as  the  exercise  of  the  police  power 
ninnot,  for  reasons  of  public  policy,  be  thus 
limited  by  contract,  nor  be  destroyed  by 
oompromising  what  is  thought  to  be  a 
28LRJL(N.S.) 


doubtful  right;  and  it  is  immaterial  upon 
what  right  such  contract  rests,  as  neither 
the  state  nor  the  municipality  can  abrogate 
9uch  power,  which  is  so  necessary  to  pub- 
lic safety.     Ibid. 

Nor  is  the  inhibition  against  the  impair- 
ment of  the  obligation  of  contracts  violated 
by  the  municipality's  subsequent  action  re- 
quiring the  railway  company  to  repair  such 
viaduct  at  its  own  expense?    Ibid. 

So,  it  was  held  in  VVorcester,  N.  &  R.  R. 
Co.  V.  Nashua,  63  N.  H.  593,  4  Atl.  208, 
that  a  municipality  may  require  a  railway 
company  to  construct  a  bridge  over  a  high- 
way established  long  after  the  building  of 
the  railroad,  before  the  highway  is  con- 
structed and  opened,  under  a  statute  re- 
quiring that  "if  any  railroad  shall  inter- 
sect or  cross  a  highway  .  .  .  [it]  shall 
be  secured  by  a  bridge  over  said  road  or 
by  the  erection  of  gates,"  as  the  town  may 
think  expedient. 

And  under  charter  authority  to  "require 
the  railroad  companies  to  construct  at  their 
own  expense  such  bridges  and  approaches 
.  .  .  at  public  crossings,  and  such  via- 
ducts and  their  approaches  over  their  tracks 
where  the  same  cross  or  extend  along  pub- 
lic highways  or  streets,  and  to  put  such 
streets  in  such  condition  and  state  of  re- 
pair as  not  to  interfere  with  the  free  and 
proper  use  of  said  streets  or  crossings,  as  the 
city  council  may  deem  necessary,  and  when 
a  viaduct  or  viaducts  cross  the  tracks  of 
such  railroad  companies  to  compel  them  to 
I;  M  their  portion  of  a  continuous  viaduct 
or  viaducts  over  said  tracks,  with  their  ap- 
proaches."— a  municipal  corporation  may 
require  a  ratlway  company  to  construct  a 
bridge  over  its  tracks  when  a  public  neces- 
sity, notwithstanding  the  municipality  was 
incorporated  and  such  street  laid  out  lonuf 
after  the  tracks  were  built,  and  the  city 
had  built  and  maintained  a  viaduct  which 
now  required  rebuilding.  Harriman  v. 
Southern  R.  Co.  Ill  Tenn.  538,  82  S.  W. 
213.  The  court  said  that  if  such  require- 
ment  would  be  excessive   or   unreasonable. 
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APPEAL  by  relator  from  a  judgment  of 
District  Court  for  Hennepin  County 
dismissing  a  petition  for  a  writ  of  manda- 
mus to  compel  the  erection  and  maintenance 
of  a  highway  bridge  over  defendants*  right 
of  way.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Healy,  for  appellant: 

Railroad  corporations  are  within  the  op- 
eration of  all  reasonable  police  regulations 
that  go  to  the  protection  of  life  and  prop- 
erty. 

^  Camfield  v.  United  States,  167  U.  S.  618, 
42  L.  ed.  260,  17  Sup.  Ct.  Rep.  864. 

It  is  a  lawful  exercise  of  police  power  to 
require  a  railroad  company  to  construct  a 
bridge  in  passing  over  a  public  highway,  in- 
stead of  crossing  it  at  the  same  grade; 

2  Tiedeman,  State  &  Federal  Control  of 
Persons  &,  Property,  p.  998;  Elliott,  Roads 
&,  Streets,  §§  778,  780;  Freund,  Pol.  Pow- 
er,  §  631;  Thomp.  Corp.  §  5505;  3  Elliott, 
Railroads,  §§  1102,  1103,  1111;  State  ex  rel. 


Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co.  35 
Minn.  131,  59  Am.  Ri»p.  313,  28  N.  \V.  3: 
State  ex  rel.  St.  Paul,  M.  &  M.  R.  Co.  v.  Dis- 
trict Ct.  42  Minn.  247,  7  L.R.A.  121,  44  X. 
W.  7;  Plymouth  v.  Pere  Marquette  R.  Co. 
139  Mich.'347,  ]02  N.  W.  947;  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Smith,  91  Ind.  119:  Illi- 
nois C.  R.  Co.  v.  Copiah  County,  81  Miss. 
685,  33  So.  502;  Illinois  C.  R.  Co.  v.  Swahi. 
83  Miss.  631,  36  So.  147;  Bostoti  &  M.  R. 
Co.  V.  York  County,  79  Me.  386,  10  Atl. 
113;  Baltimore  k  O.  S.  W.  R.  Co.  v.  State, 
159  Ind.  510,  65  N.  E.  508;  New  York  &  X. 
E.  R.  Co.'s  Appeal,  62  Conn.  527,  26  Atl. 
122;  Gillam  v.  Sioux  City  &  St.  P.  R.  Co. 
26  Minn.  268,  3  N.  W.  353. 

As  the  construction  of  the  bridge  falls 
within  the  the  police  power,  the  duty  rests 
upon  the  railroad  company  to  erect  it  at  its 
own  expense. 

State  ex  rel.  Chicago,  M.  &  St.  P.  R.  Co.  ▼. 
Shardlow,  43  Minn.  524,  46  N..W.  74;  Lake 
Erie  &  W.  R.  Co.  v.  Shelley,  163  Ind.  36,  71 


which  it  was  not  in  the  present  case,  the 
court  would  have  plenary  jurisdiction  to 
adjudge  it  void. 

But,  on  the  other  hand,  a  few  decisions 
are  found  opposed  to  State  ex  rel.  Min- 
neapolis V.  St.  Paul,  M.  &  M.  R.  Co.,  which, 
however,  turn  upon  the  absence  of  necessary 
legislative  enactment,  and  not  upon  the 
want  of  inherent  legislative  power. 

Thus,  the  decision  in  Northern  C.  R.  Co. 
▼.  Baltimore,  46  Md.  425,  which  holds  that 
upon  the  opening  of  a  new  street  across  a 
railway  right  of  way  the  cost  of  construct- 
ing a  viaduct  to  carry  the  street  over  its 
tracks  cnnnot  be  imposed  upon  the  railway 
company,  was  based  upon  the  fact  that  the 
ordinance  under  which  it  was  sought  to  im- 
pose such  duty  upon  the  railway  company 
did  not  include  within  its  scope  the  street 
in  question,  notwithstanding  which  the 
power  of  the  municipality  to  require  it  by 
proper  ordinance  was  recognized. 

And  in  Albia  v.  Chicago,  B.  &  Q.  R.  Co. 
102  Iowa,  624,  71  N.  W.  541,  where  it  was 
held  that  the  uncompensated  duty  of  con- 
structing bridges  or  viaducts  across  a  rail- 
way right  of  way  was  not  imposed  by  a 
statute  requiring  that  "every  corporation 
shall  .  .  .  construct  at  all  points  where 
such  railway  crosses  any  public  highway 
good,  sufficient  crossings  and  safe  cattle 
guards,"  it  was  said  that  the  common-law 
rule  undoubtedly  waR  that  upon  opening  a 
road  across  an  existing  one  the  crossing 
should  be  made  with  as  little  injury  to  the 
old  road  as  possible,  and  that  whatever 
structures  are  necessary  for  the  crossing 
must  be  erected  and  maintained  at  the  ex- 
pense of  the  one  under  whose  authority  and 
directions  they  are  made. 

And  under  such  circumstances  upon  the 
opening  of  a  new  street  over  or  under  a  rail 
way  right  of  way,  the  damages  to  be  as- 
sessed in  the  railway  company's  favor  arc 
not  controlled  by  statute,  but  vest  as  at 
28  L.R.A.(N.S.) 


common  law  and  include  the  expense  of 
building  necessary  bridges  and  viaducts. 
Ibid. 

So,  it  was  held  in  Cincinnati,  H.  &  D.  R. 
Co.  V.  Troy,  68  Ohio  St.  510,  67  N.  E.  1051. 
that,  in  the  absence  of  express  enactment 
upon  the  subject,  it  was  unnecessary  for  the 
court  to  determine  whether  the  legislature 
could,  under  the  police  power,  impose  such 
burden  upon  a  railway  company,  and  that 
the  duty  to  construct  a  bridge  to  carry  its 
tracks  over  a  subsequently  opened  street 
was  not  imposed  by  a  statutory  requirement 
that  railway  companies  shall  construct  and 
maintain  safe  and  sufficient  crossings  before 
it  opens  its  road,  which  applied  only  where 
the  construction  of  the  highway  or  street 
preceded  that  of  the  railroad. 

And  a  city  cannot  require  a  railway  com- 
pany to  widen  a  bridge  which  carries  a 
subsequently  opened  street  across  a  railway 
right  of  way,  under  a  requirement  of  the 
company^s  charter  that  it  shall  keep  up  at 
its  own  expense  all  bridges  on  or  over  in 
corporated  roads  which  it  has  severallv 
made  necessary  to  be  built  by  the  establish- 
ment of  the  railroad,  and  to  "cause  the  rail- 
way to  be  so  constructed  as  not  to  impede 
the  passage  of  travelers  on  the  public 
roads,"  as  such  requirement  applies  to  roads 
in  existence  at  the  time  the  railroad  wa:* 
constructed.  State  v.  Wilmington  &  W.  R. 
Co.  74  N.  C.  143. 

As  to  the  power  to  lay  out  streets  or  high- 
ways across  railway  property  or  right  of 
way,  see  the  note  to  Louisville  &  N.  R.  Co. 
V.  Louisville,  24  L.R.A.(N.S.)   1213. 

As  to  the  necessity  of  making  compensa- 
tion upon  laying  out  streets  across  railway 
property,  and  the  measure  thereof,  includ- 
ing damages  for  constructing  the  crossing 
and  necessary  safety  appliances,  see  the 
note  to  New  York,  C.  &  St.  L.  R,  Co.  v. 
Rhodes,  24  L.R.A.(N.S.)   1225. 
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y.  E.  151 ;  Woodruff  v.  Catlin,  54  Conn.  277, 
6  Atl.  849;  Chicago  &  N.  W.  R.  Co.  v.  Chi- 
cago, 140  111.  309,  20  N.  E.  1109;  Detroit, 
Ft  W.  &  B.  I.  R.  Co.  v.  Railroad  Comra.  (De- 
troit, Ft.  W.  &  B.  I.TL  Co.  V.  Osbom)  127 
Mich.  219,  62  L.R^.  149,  86  N.  W.  842 ;  New 
York  &  N.  E.  R.  Co.  v.  Waterbury,  60  Conn. 
1,  22  Atl.  439;  New  York  A  N.  E.  R.  Co.  v. 
Bristol,  151  U.  S.  556,  38  L.  ed.  269,  14  Sup. 
Ct  Rep.  43ft;  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  41  L.  ed.  994,  17  Sup. 
Ct  Rep.  992. 

It  is  immaterial  whether  the  railroad  an- 
tedated the  laying  out  of  the  street  or  not. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Cincinnati, 
S.  &  C.  R.  Co.  30  Ohio  St  604;  Chicago  & 
A.  R.  Co.  V.  Joliet,  L.  &  A.  R.  Co.  105  111. 
388,  44  Am.  Rep.  799;  Evansville  &  T.  H.  R. 
Co.  V.  State,  149  Ind.  276,  49  N.  E.  2;  Har- 
riman  v.  Southern   R.   Co.   Ill   Tenn.   638, 
82  S.  W.  213;  Houston  &  T.  C.  R.  Co.  v.  Dal- 
las, 98  Tex.  396,  70  L.R. A.  860,  84  S.  W. 
648;  State    ex    rel.      Lancaster  County    v. 
Chicago,  B.  &  Q.  R,  Co.  29  Neb.  412,  46  N. 
W.  469;  Ft  Dodge  v.  Minneapolis  &  St.  L. 
R.  Co.  87  Iowa,  389,  64  N.  W.  243 ;  Claren- 
don V.  Rutland  R.  Co.  75  Vt.  6,  62  Atl.  1067 ; 
English  V.  New  Haven  &  N.  Co.  32  Conn. 
240;  Westbrook  v.  New  York,  N.  H.  &  H. 
R.  Co.    (Conn.)    16  Atl.   724;    Lake  Shore 
A  M.  S.  R.  Co.  V.  Sharpe,  38  Ohio  St  160; 
People  ex  rel.  Denver  v.   Union  P.   R.   Co. 
20  Colo.  186,  37  Pac.  610;  New  Haven  Steam 
Saw  Mill  Co.  V.  New  Haven,  72  Conn.  276, 
44  Atl.  229,  609 ;  Southern  R.  Co.  v.  Atlan- 
ta R.  A  Power  Co.  Ill  Ga.  679,  61  L.R.A. 
325,  36  8.  E.  873 ;  Clark  &  M.  Priv.  Corp. 
P-  699;  Chicago,  B.  &  Q.  R.  Co.  v.  State,  47 
Xeb.  549.  41  L.R.A.  481,  63  Am.  St.  Rep. 
557,  66  N.  W.   624;    Pierce,  Railroads,   p. 
245;  8  Am.  4p  Eng.  Enc.  Law,  2d  ed.  p.  377; 
Hiicago  ft  C.  Terminal  R.  Co.  v.  Whiting, 
H.  k  E.  C.  Street  R.  Co.  139  Ind.  297,  26 
L-RA.  337,  47  Am.  St.  Rep.  264,  38  N.  E. 
«04;  Xew  York,  N.  H.  &  H.  R.  Co.  v.  Bridge- 
port Traction  Co.  66  Conn.  410,  29  L.R.A. 
367,  32  Atl.  963;  State  ex  rel.  Indianapolis 
T.  Indianapolis  Union  R.  Co.  100  Ind.  46,  60 
^^JL  831,  66  N.  E.  163;   Indiana  ex  rel. 
Muncie  v.  Lake  Erie  &  W.  R.  Co.  83  Fed. 
284;  Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v.  Os- 
bom. 189  U.  S.  383,  47  L.  ed.  860,  23  Sup. 
Ct.  Rep.  640. 

The  allied  contract  is  not  within  the 
powers  vested  in  the  city  council,  and  the 
action  of  the  council  in  enacting  the  ordi- 
nance was  ultra  vires. 

State  ex  rel.  St.  Paul  v.  Minnesota 
Transfer  R.  Co.  80  Minn.  108,  50  L.R.A.  666, 
83  K.  W.  32. 

The  provision  of  the  charter  of  the  rail- 
road company  requiring  it  to  put  streets 
>i)d  highways  crossed  by  its  tracks  in  good 
repair  for  public  use  includes  streets  and 
2SLRA.(N.S.) 


highways  laid  out  over  the  right  of  way  aft- 
er the  construction  of  the  railroad. 

Manley  v.  St.  Helen's  Canal  &  R.  Co.  2 
Hurlst.  &  K.  840;   R.  v.  Kent  County,   13 
East,  220;  R.  v.  Undsey,  14  East,  317;  Com. 
V.  Louisville  &  N.  R.  Co.  109  Ky.  60,   68 
S.  W.  478;  State  ex  rel.  Minneapolis  v.  St. 
Paul,  M.  &  M.  R.  Co. ;  State  ex  rel.  St.  Paul, 
M.  &  M.  R.  Co.  V.  District  Ct.;  and  Evans- 
ville &  T.  H.  R.  Co.  V.  State, — supra;   Eg- 
bert V.  Lake  Shore  &  M.  S.  R.  Co.  6  Ind. 
App.  360,  33  N.  E.  659;  Cincinnati,  H.  &  I. 
R.  Co.  V.  Claire,  6  Ind.  App.  300,  33  N.  E. 
918;  Baltimore  &  0.  S.  VV.  R.  Co.  v.  Stat^ 
and  Lake  Erie  Sl  W.  R.  Co.  v.  Shelley,  su- 
pra;  Chicago,  I.  &  L.  R.  Co.  v.  State,  158 
Ind.  189,  63  N.  E.  225;  Chicago  &  S.  E.  R. 
Co.  v.  State,  159  Ind.  237,  64  N.  E.  802; 
Farley  v.  Chicago,  R.  I.  &  P.  R.  Co.  42  Iowa, 
236;  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Dunn, 
50   Pa.   280;    Illinois   C.   R.  Co.  v.   Copiah 
County;   State  ex  rel.  Lancaster  County  v. 
Chicago,  B.  &  Q.  R.  Co.;  Chicago,  B.  &  Q. 
R.  Co.  V.  State;  Indiana  ex  rel.  Muncie  v. 
Lake  Erie  &  W.  R.  Co.;  and  Illinois  C.  R.  Co. 
V.    Swalm, — supra;    Cleveland   v.    Augusta, 
102  Ga.  233,  43  L.R.A.  638,  29  S.  £.  584; 
Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200  U. 
S.  661,  50  L.  ed.  690,  26  Sup.  Ct.  Rep.  341, 
4  A.   &  E.   Ann.   Cas.    1175;   Pierce,  Rail- 
roads, p.  245;   2  Wood,  Railroads,  1134;   1 
Rorer,   Railroads,   683;    1   Redf.   Railroads, 
418;  Lake  Shore  &  M.  S.  R.  Co.  v.  Cincin- 
nati, S.  &  C.  R.  Co.  supra;  Elliott,  Roads  & 
Streets,  §§  41,  778-780;  3  Elliott,  Railroads, 
§§  1092,  1098,  1102-1105;  Chicago,  B.  &  Q. 
R.  Co,  V.  Nebraska,  170  U.  S.  57,  42  L.  ed. 
948,   18   Sup.   Ct.   Rep.   513;    Cambridge   v. 
Charlestown  Branch  R.  Co.  7  Met.  70 ;  Conk- 
lin  V.  New  York,  0.  &  W.  R.  Co.  102  N.  Y. 
107,  6  N.  E.  663. 

The  obligation  to  construct  and  maintain 
safe  crossings  at  streets  and  highways  laid 
out  over  the  right  of  way  after  the  con- 
struction of  the  railroad  is  imposed  upon 
the  railroad  company  at  common  law. 

Pavesich  v.  New  England  L.  Ins.  Co.  122 
Ga.  190,  69  L.R.A.  103,  106  Am.  St.  Rep. 
104,  50  S.  E.  68,  2  A.  &  E.  Ann.  Cas.  661 ; 
Oliver  v.  North  Eastern  R.  Co.  L.  R.  9  Q.  B. 
400;  R,  v.  Kerrison,  3  Maule  &  S.  626;  R. 
V.  Kent  County  and  R.  v.  Lindsey,  supra; 
R.  y.  Ely,  16  Q.  B.  827;  R.  v.  Train,  2  Best 
&  S.  640;  R.  V.  Morris,  1  Barn.  <k  Ad.  441; 
1  Hawk.  P.  C.  pp.  366,  408,  444 ;  R.  v.  Scott, 
3  Q.  B.  649;  R.  v.  Charlesworth,  16  Q.  B. 
1012;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Smith; 
Evansville  &  T.  H.  R.  Co.  v.  State;  Egbert  v. 
Lake  Shore  &  M.  S.  R.  Co.;  Cincinnati,  H. 
&  I.  R.  Co.  V.  Claire;  and  Baltimore  i^  O. 
S.  W.  R.  Co.  V.  State, — supra;  State  v.  Gor- 
ham,  37  Me.  451;  Dygert  v.  Schenck,  23 
Wend.  446,  35  Am.  Dec.  575 ;  Manley  v.  SU 
Helen's  Canal  &,  R.  Co.  supra. 
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MINNESOTA  SUPREME  COURT. 


Ju^fE, 


The  bridge  over  the  tracks  is  a  safety  de- 
vice. 

State  ex  rel.  St.  Paul,  M.  &  M.  R.  Co.  v. 
District  Ct.  and  State  ex  rel.  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Shardlow,  supra;  Lillstrom 
V.  Northern  P.  R.  CO.  63  Minn.  404,  20 
L.R.A.  587,.  55  N.  W.  624;  Morris  &  E.  R. 
Co.  V.  Orange,  63  N.  J.  L.  262,  43  Atl.  730, 
47  Atl.  363;  Lake  Erie  &  W.  R.  Co.  v.  Shel- 
ley, supra;  Chicago  &  A.  R.  Co.  v.  Pontiac, 
109  111.  355,  48  N.  E.  485;  Cleveland  v.  Au- 
gusta and  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago, supra. 

Messrs.  Rome  G.  Brown  and  Cliarlcs 
S.  Albert,  for  respondents: 

Defendant  railway  companies  are  not  ob- 
ligated to  carry  a  street,  by  means  of  a 
bridge,  across  their  right  of  way  and  tracks, 
where  they  are  the  senior  occupants. 

State  ex  rel.  Minneapolis  v.  St.  Paul,  M. 
&  M.  R.  Co.  36  Minn.  131,  69  Am.  Rep.  313, 
28  N.  W.  3;  State  ex  rel.  Minneapolis  v. 
MinneaT^olis  &  St.  L.  R.  Co.  39  Minn.  219, 
39  N.  W.  153;  State  ex  rel.  St.  Paul  v.  Min- 
nesota Transfer  R.  Co.  80  Minn.  108,  50 
L.R.A.  650,  83  N.  W.  32;  State  v.  Ensign, 
54  Minn.  372,  56  N.  W.  41;  State  ex  rel. 
St.  Paul  V.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
85  Minn.  416,  89  N.  W.  1;  Albia  v.  Chicago, 

B.  &  Q.  R.  Co.  102  Iowa,  624,  71  N.  W.  541; 
Hill  V.  Port  Royal  &  W.  C.  R.  Co.  31  S.  C. 
393,  5  L.R.A.  350,  10  S.  E.  91;  State  ex  rel. 
Ditch  V.  :Morgan*8  L.  &  T.  R.  &  S.  S.  Co. 
Ill  T-a.  120,  35  So.  482;  State  v.  Wilming- 
ton &  W.  R.  Co.  74  N.  C.  143;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Milwaukee,  97  Wis.  418, 
72  N.  W.  3118;  Northern  C.  R.  Co.  v.  Bal- 
timore, 46  Md.  425;  State  v.  Missouri  P.  R. 
Co.  33  Kan.  176,  5  Pac.  772;  Rock  Creek 
Twp.  V.  Joseph  &  G.  I.  R.  Co.  43  Kan.  543, 
23  Pac.  585;  1  Rorer,  Railroads,  554;  Kan- 
sas C.  R.  Co.  V.  Jackson  County,  45  Kan. 
716,  26  Pac.  394;  Dyer  County  v.  Chesa- 
peake, 0.  &  S.  W.  R.  Co.  87  Tenn.  712,  11 
8.  W.  943;  Grand  Rapids  v.  Grand  Rnpids 
&  I.  R.  Co!  68  Mich.  641,  26  N.  W.  359; 
Chicago  &  G.  T.  R.  Co.  v.  Hough,  61  Mich. 
607,  28  N.  W.  532;  People  v.  Detroit,  G.  H. 
&  M.  R.  Co.  79  Mich.  471,  7  L.R.A.  717,  44 
N.  W.  934;  Parks  &  Boulevards  v.  Michigan 

C.  R.  Co.  90  Mich.  385,  51  N.  W.  447;  Parks 
&  Boulevards  v.  Detroit,  G.  H.  &  M.  R.  Co. 
93  Mich.  58,  52  N.  W.  1083;  San  Antonio  & 
A.  P.  R.  Co.  V.  Belt,  24  Tex.  Civ.  App.  281, 
69  S.  W.  607. 

The  legislature  would  not  have  the  power, 
either  under  its  police  powers  or  otherwise, 
to  enact  and  enforce  a  statute  compelling 
railroads,  without  any  provisions  for  com- 
pensation, to  bridge  along  streets  laid  out 
after  the  railroad  was  built. 

State  ex  rel.  St.  Paul,  M.  &  M.  R.  Co.  v. 
District  Ct.  42  Minn.  247,  7  L.R.A.  121,  44 
N.  W.  7;  State  ex  rel.  Chicago,  M.  &  St.  P. 
28  L.R.A.<N.S.) 


R.  Co.  V.  Shardlow,  43  Minn.  526,  46  N.  W. 
74. 

The  contract  by  the  city  to  construct  all 
bridges  and  crossings  is  valid. 

State  V.  Ensign  and  State  ex  rel.  St  Paul 
V.  Minnesota  Transfer  R.  Co.  supra;  Bvown 
V.  Board  of  Education,  103  Cal.  631,  37  Pac. 
603;  14  Enc.  PI.  &  Pr.  p.  243;  State  ex  rel. 
St.  Paul  V.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
supra. 

Under  the  common-law  rule,  when  a  per- 
son or  corporation,  municipal  or  otherwise, 
laid  out  a  way  across  the  land,  way,  high- 
way, street,  or  railroad  right  of  way  of  an- 
other person  or  corporation,  it  was  the  du- 
ty of  the  junior  occupant  to  bear  all  the 
expense  of  constructing  and  maintaining 
the  crossings;  which  duty  was  a  continuing 
one. 

Boston  &  A.  R.  Co.  v.  Cambridge,  359 
Mass.  284,  34  N.  E.  382;  Illinois  C.  R.  Co. 
V.  Copiah  County,  81  Miss.  685,  33  So.  502; 
Bloomington  y.  Illinois  C.  R.  Co.  154  III. 
542,  39  N.  E.  478;  Cleveland  v.  Augusta,  102 
Ga.  233,  43  L.R.A.  638,  29  S.  E.  684;  Dyer 
County  V.  Chesapeake,  O.  &  S.  W.  R.  Co. 
supra;  Northern  C.  R.  Co.  v.  Baltimore,  46 
Md.  445;  Eyler  v.  Alleghany  County,  49  Md. 
269,  33  Am.  Rep.  249;  People  ex  rel.  Bloom- 
ington V.  Chicago  &  A.  R.  Co.  67  111.  118; 
Dygert  v.  Schenck,  23  Wend.  448,  35  Am. 
Dec.  575;  Harriman  v.  Southern  R.  Co.  Ill 
Tenn.  538,  82  S.  W.  213;  1  Rorer,  Railroads, 
p.  655;  Hill  V.  Port  Royal  &  W.  C.  R.  Co. 
supra;  Freund,  Pol.  Power,  p.  631;  State 
ex  rel.  Minneapolis  v.  St.  Paul,  M.  &,  M.  R. 
Co.;  State  ex  rel.  Minneapolis  v.  Minneapo- 
lis &  St.  L.  R.  Co.;  State  ex  rel.  St  Paul 
V.  Minnesota  Transfer  R.  Co.;  State  v.  En- 
sign; and  State  ex  rel.  St.  Paul  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co., — supra. 

The  bridge  demanded  over  the  tracks  in 
this  case  is  not  a  "safety  device." 

State  ex  rel.  St.  Paul,  M.  &  M.  K.  Co.  v. 
District  Ct.  supra;  Morris  &  £.  R.  Co.  v. 
Orange,  63  N.  J.  L.  262,  43  Atl.  738,  47 
Atl.  363. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

Proceedings  in  mandamus  to  compel  de- 
fendants to  erect  and  maintain  a  bridge  over 
their  right  of  way  and  railroad  tracks  as 
the  same  extend  across  Universitv  avenue  in 
the  city  of  Minneapolis.  The  facts,  briefly 
stated,  are  as  follows:  The  Minnesota  & 
Pacific  Railroad  Company  was  incorporated 
f)y  chapter  3,  p.  3,  Laws  Minn.  Terr.  Ex. 
Sess.  3857;  and  defendants,  St.  i*aul,  Min- 
neapolis, &  Manitoba  Railway  Company  and 
the  Great  Northern  Railway  Company,  are 
successors  in  interest,  entitled  to  all  its 
rights  and  subject  to  all  its  obligations  and 
liabilities,  in  so  far  as  involved  in  this  pro* 
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ce<Hling.  The  line  of  railroad  was  construct- 1 
ed  through  the  city  of  Minneapolis  many 
jears  ago,  upon  a  right  of  way  acquired  by 
purchase,  of  which  defendants  are  now  the 
owners.  Long  after  the  construction  of  the 
railroad,  in  the  year  1892,  the  council  of  the 
city  of  Minneapolis,  pursuant  to  the  provi- 
sions of  ita  charter  conferring  authority  to 
that  end,  duly  laid  out  and  opened  the  street 
in  question  over  and  across  the  railroad 
right  of  way,  and  it  has  since  that  time  been 
u^ed  as  one  of  the  public  thoroughfares  of 
the  city.  At  the  time  the  street  was  opened, 
the  city,  at  ita  own  cost  and  expense,  erect- 
ed a  bridge  over  the  railroad  tracks,  and 
thereafter  maintained  the  same  until  the 
year  1903,  when  it  was  partly  burned  and 
practically  destroyed;  since  which  time 
there  has  been  no  passage  over  the  tracks  at 
this  point.  Subsequent  to  the  destruction 
of  the  bridge  the  city  council,  by  resolution 
duly  adopted,  ordered  and  directed  defend- 
ants to  con  struct  a  good  and  suitable  bridge 
over  their  tracks  at  the  intersection  of  this 
new  street,  at  tHeir  own  cost  and  expense. 
Plans  and  specifications  were  prepared  by 
the  city  engineer  under  the  direction  of  the 
council.  Defendants  refused  to  comply  with 
the  order,  and  thereafter  these  proceedings 
were  commenced  to  compel  a  compliance 
therewith.  The  matter  came  on  for  hearing 
before  the  court  below,  and  was  submitted 
for  its  determination  upon  a  stipulation  of 
facts,  from  which  it  appears,  among  other 
things,  that  the  erection  of  the  bridge  is  nec- 
essary to  render  the  street  crossing  safe  for 
public  travel.  This  must  be  taken,  for  pres- 
ent purposes,  as  conclusive  upon  the  ques- 
tion of  the  propriety  and  necessity  of  the 
proposed  improvement.  Of  course,  if  this 
stipulation  was  entered  into  by  counsel  for 
defendants  on  the  theory  that  this  was  not 
a  grade  crossing,  and  that  the  necessity  for 
the  bridge  arises  solely  from  the  fact  that 
the  street  was  laid  over  the  tracks,  he  is 
not  bound  by  it,  and  the  question  of  neces- 
sity will  be  open  on  a  new  trial.  The  court 
lelow  held  that,  inasmuch  as  the  street  was 
laid  out  and  opened  subsequent  to  the  con- 
struction of  the  railroad,  the  burden  of 
erecting  and  maintaining  the  bridge  rested 
upon  the  city,  and  not  upon  the  railroad 
company.  Judgment  was  entered,  dismiss- 
ing the  proceedings,  from  which  relator  ap- 
pealed. 

The  eaae  is  an  important  one,  not  only 
to  the  railway  companies  of  the  state,  but 
to  the  numerous  municipalities  thereof  as 
'fell  In  a  word,  the  turning  point  of  the 
controversy  is.  Shall  the  railway  companies 
or  interested  municipalities  bear  the  bur- 
den and  expense  of  constructing  cross- 
ings at  streets  and  highways  intersected  by 
nilroads,  and  maintaining  them  in  a  safe 
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and  suitable  condition  for  public  use,  where 
the  street  or  highway  is  laid  out  after  the 
construction  of  the  railroad?  The  precibe 
question  was  not  involved  in  any  previous 
case  in  this  court,  except  in  a  measure  in 
State  ex  rel.  St.  Paul,  M.  &  M.  R.  Co.  v. 
District  Ct.  42  Minn.  247,  7  L.R.A.  121,  44 
N.  W.  7,  which  will  be  referred  to  hereafter; 
and  whatever  may  be  fo\uid  in  former  opin- 
ions in  analogous  cases  on  the  subject  must 
be  treated  as  mere  obiter  remarks.  Some 
conflicting  views  are  apparent,  but  we  are 
not  required,  in  disposing  of  the  present 
case,  to  reconcile  them.  The  court  is  con- 
fronted with  the  principal  question  for  the 
first  time.  We  have  been  assisted  by  exhaust- 
ive arguments  by  able  counsel,  have  con- 
sidered the  subject  thoroughly,  and  the  re- 
sult of  our  deliberations  is,  in  our  opinion, 
fully  in  accord  with  the  legislative  policy 
of  this  state  respecting  the  matter  in  issue, 
and  in  harmony  with  the  law  and  policy  of 
other  states.  Several  questions  are  present- 
ed by  the  record,  which  will  be  considered 
in  their  logical  order. 

1.  It  is  contended  on  the  part -of  defend- 
ants that  the  proceedings  laying  out  and 
establishing  the  street  in  question  did  not 
vest  in  the  city  the  right  to  open  the  same 
on  a  grade  with  the  railroad  track;  that  a 
proper  view  of  such  proceedings,  taken  as  a 
whole,  will  permit  of  no  conclusion  other 
than  that  the  street  was  laid  out  up  to  the 
right  of  way  and  then  over  the  same  by 
means  of  a  bridge  which  was  erected  by 
and  at  the  expense  of  the  city.  A  strict 
construction  of  the  proceedings  might  sus- 
tain this  contention;  but  we  are  of  opinion 
that,  fairly  construed,  a  street  was  laid  out 
across  the  right  of  way,  and  the  city  au- 
thorities thereby  became  vested  with  power 
to  open  the  same  at  grade,  or  by  an  over- 
head crossing,  as  propriety,  necessity,  and 
public  safety  required.  It  is  unnecessary  to 
go  further  into  this  phase  of  the  case,  and 
we  pass  to  other  more  vital  and  important 
questions. 

2.  We  conie,  then,  to  the  question  whether 
the  state,  in  the  exercise  of  its  police  power, 
may  require  railroad  companies  to  construct, 
at  their  own  cost  and  expense,  suitable 
crossings  at  street  and  highway  intersections, 
in  cases  where  the  street  or  highway  was 
laid  out  subsequent  to  the  construction  of 
the  railroad;  and  further,  if  that  power  be 
vested  in  the  state,  whether  the  legislature 
has,  by  any  statutory  enactment,  imposed 
the  obligation  upon  the  respondents,  or 
whether  it  rests  upon  them  at  common  law. 
It  is  insisted  by  defendants  that  there  is 
no  such  obligation  at  common  law;  that  the 
state  has  no  power  to  cast  the  burden  upon 
the  railroads;  and  that  if  any  statute  exists 
which  may  be  so  construed,  it  is  in  violation 
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of  both  state  and  Federal  Constitutions,  in 
that  it  denies  to  such  companies  the  equal 
protection  of  the  law,  and  operates  to  take 
from  them  their  private  property  for  public 
use,  without  compensation  first  paid  or  se- 
cured. 

3.  The  question  as  to  the  power  of  tue 
state,  as  respects  streets  and  highways  ex- 
isting at  the  time  of  the  construction  pf  a 
railroad  and  over  which  it  passes,  to  require 
the  latter  to  construct  and  maintain  suit- 
able crossings,  by  bridges,  viaducts,  or  oth- 
erwise, at  its  own  expense,  has  been  before 
the  courts  in  numerous  cases,  and  the  uni- 
form rule,  so  far  as  our  examination  of  the 
authorities  has  extended,  is  that  the  state 
possesses  that  power.  The  obligation  of 
the  company  in  such  cases  arises  from  the 
rule  of  the  common  law  that,  where  a  new 
highway  is  laid  out  across  one  already  in 
existence  and  use,  the  crossing  must  not 
only  be  made  with  as  little  injury  as  possi- 
ble to  the  old  way,  but  whatever  structures 
may  be  necessary  for  the  convenience  and 
safety  of  the  crossing  must  be  erected  and 
maintained  by  the  person  or  corporation  con- 
structing and  using  the  new  way.  Northern 
C.  R.  Co.  V.  Baltimore,  46  Md.  445;  Dyer 
County  V.  Chesapeake,  O.  &  S.  W.  R.  Co.  87 
Tcnn.  712,  11  S.  W.  943.  The  obligation 
exists  in  such  cases  independent  of  statute, 
and,  as  observed,  the  authorities  enforce  it 
in  all  cases  where  the  streets  were  laid  out 
and  in  existence  before  the  advent  of  the 
railroad,  and  it  extends  to  grade  crossings, 
bridges,  and  viaducts,  or  whatever  may  be 
essential  and  necessary  to  make  the  crossing 
safe.  If  the  duty  to  construct  and  maintain 
the  bridge  in  question  rests  upon  the  rail- 
road company,  either  by  force  of  the  pro- 
visions of  its  charter  or  at  common  law,  it 
is  clear  that  the  city  may  enforce  it.  Its 
specially  delegated  supervision  and  control 
over  streets  and  highways,  with  authority 
to  lay  out  and  open  new  ones,  vest  in  it  au- 
thority to  enforce  all  appropriate  regula- 
tions sanctioned  by  the  police  power  of  the 
state.  The  obligation  was  enforced  by  the 
city  of  Minneapolis  in  the  case  of  State  ex 
rel.  Minneapolis  v.  Minneapolis  &,  St.  L.  R. 
Co.  39  Minn.  219,  39  N.  W.  153,  without 
special  statutory  authority,  the  obligation 
existing,  as  it  is  contended  it  does  in  the 
case  at  bar,  by  force  of  the  provisions  of  the 
charter  of  the  railroad  company. 

4.  The  authorities  are  not  fully  agreed 
upon  the  question  whether  the  state  may,  in 
the  exercise  of  the  police  power,  compel  a 
railroad  company,  without  compensation,  to 
construct  and  maintain  suitable  crossings 
at  streets  extended  over  the  right  of  way 
subsequent  to  the  construction  of  the  rail- 
road. Our  examination  of  the  books,  how- 
ever, leads  to  the  conclusion  that  the  great 
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weight  of.  authority  sustains  the  affirmative 
of  that  proposition.  The  right  of  the  state 
so  to  act  is  maintained  in  the  states  of 
Maine,  Connecticut,  Illinois,  New  York,  Ten- 
nessee, Indiana,  Texas,  Missisippi,  Ohio,  Ne- 
braska, New  Jersey,  Vermont,  Wisconsin, 
and  by  the  Supreme  Court  of  the  VnitiMl 
States.  It  involves  an  exercise  of  the  police 
power,  and  the  inquiry  is  whether  such  a 
requirement  is  a  proper  exercise  of  that 
power.  It  is  unnecessary  to  enter  into  an 
extended  discussion  to  show  the  extent 
to  which  the  h*gislature  may  go  in  the  ex- 
ercise of  this  governmental  prerogative. 
The  property  rights  and  liberty  of  the  citi- 
zen are  to  be  enjoyed  in  subordination  to 
the  general  public  welfare,  and  all  reason- 
able regulations  for  the  preservation  and 
promotion  thereof  are  uniformly  sustained 
by  the  courts.  "Rights  of  property,  like  all 
other  social  and  conventional  rights,  are 
subject  to  such  reasonable  limitations  in 
their  enjoyment  as  shall  prevent  them  from 
being  injurious,  and  to  such  reasonable  re- 
straints and  regulations,  established  by  law, 
as  the  legislature,  under  the  governing  and 
controlling  power  vested  in  them  by  the  Con- 
stitution, may  think  necessary  and  expe- 
dient." Com.  V.  Alger,  7  Cush.  53,  85; 
Thorpe  v.  Rutland  &  B.  R.  Co.  27  Vt.  140, 
62  Am.  Dec.  625;  New  Orleans  Gaslight 
Co.  v.  Drainage  Commission,  197  U.  S.  453, 
49  L.  ed.  831,  25  Sup.  Ct.  Rep.  471.  The  rea- 
sonable limits  of  the  exercise  of  the  power  arc 
not  readily  defined,  but  generally  speaking 
it  extends  to  all  matters  where  the  general 
public  welfare,  morals,  and  health  of  the 
community  are  involved.  Butler  v.  Cham- 
bers, 36  Minn.  69,  1  Am.  St.  Rep.  038,  30  N. 
W.  308. 

A  reference  to  a  few  of  the  adjudged  cases 
will  show  the  general  trend  of  judicial  opin- 
ion upon  the  subject  before  us.  In  Bos- 
ton &  M.  R.  Co.  V.  York  County,  79  Me.  386, 
10  Atl.  113,  the  court  had  before  it  a  stat- 
ute imposing  upon  the  railroad  companies 
of  that  state  the  duty  of  constructing  cross- 
ings at  subsequently  laid  out  highways,  and 
its  validity  was  affirmed.  The  court  there 
said:  "The  power  of  the  legislature  to  im- 
pose uncompensated  duties  and  even  burdens 
upon  individuals  and  corporations  for  the 
general  safety  is  fundamental.  It  is  the  'po- 
lice power.'  Its  proper  exercise  is  the  high- 
est duty  of  government.  The  state  may  in 
some  cases  forego  the  right  to  taxation,  but 
it  can  never  relieve  itself  of  the  dut^  of 
providing  for  the  safety  of  its  citizens. 
This  duty  and  consequent  power  override 
all  statute  or  contract  exemptions;  the 
state  cannot  free  any  person  or  corporation 
from  subjection  to  this  power.  All  personal 
as  well  as  property  rights  must  be  held  sub- 
ject to  the  police  power  of  the  state." 
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In  tUe  case  of  Chicago  &  N.  W.  R.  Co.  v. 
Chicago,  140  111.  309,  29  N.  E.  1109,  tlie 
court  bad  before  it  a  case  where  the  city  in- 
stitated  coiidexnnatiou  proceedings  for  the 
purpose  of  opening  and  extending  a  street 
across  a  railroad  already  in  existence,  and 
the  question  presented  was  whether  the  com- 
pany owning  the  railroad  was  entitled,  as  a 
part  of  its  compensation  for  opening  the 
street  across  its  tracks,  to  the  cost  of  con- 
structing and  maintaining  the  crossing.  Itf 
appeared  that  the  railroad  was  constructed 
prior  to  the  passage  of  a  statute  which  re- 
quired all  railroad  companies  thereafter  to 
construct  and  maintain  such  crossings  and 
all  approaches  thereto.  It  was  insisted  that 
the  statute  was  invalid,  and  had  no  applica- 
tion to  the  defendant,  because  its  road  was 
constructed  prior  to  the  opening  of  the 
street  and  prior  to  the  enactment  of  the 
statute.  In  that  case  the  court  said:  "Gov- 
ernment owes  to  its  citizens  the  duty  of  pro- 
viding and  preserving  safe  and  convenient 
highways.  From  this  duty  results  the  right 
of  public  control  over  public  highways. 
Railroads  are  public  highways,  and  in  their 
relations  as  such  to  the  public  are  subject 
to  legislative  supervision,  though  the  inter- 
eats  of  their  shareholders  are  private  prop- 
erty. Every  railroad  company  takes  its 
right  of  way  subject  to  the  right  of  the  pub- 
lic to  extend  the  public  highways  and  streets 
across  such  right  of  way.  ...  If  rail- 
roads, so  far  as  they  are  public  highways, 
are,  like  other  highways,  subject  to  legisla- 
tive supervision,  then  railroad  companies  in 
their  relations  to  highways  and  streets 
which  intersect  their  rights  of  way  are  sub- 
ject to  the  control  of  the  police  power  of  the 
^tate;  that  power  of  which  this  court  has 
said  that  'it  may  be  assumed  that  it  is  a 
power  coextensive  with  self-protection,  and 
is  not  inaptly  termed  the  law  of  overruling 
necessity.'  Lake  View  v.  Rose  Hill  Ceme- 
tery Co.  70  111.  191,  22  Am.  Rep.  71.  The 
requirement  embodied  in  §  8  [2  Starr  &  C. 
Anno.  Stat.  1885,  chap.  114,  p.  1937],  that 
railroad  companies  shall  construct  and  main- 
tain the  highway  and  street  crossings  and 
the  approaches  thereto  within  their  respec- 
tive rights  of  way,  is  nothing  more  than  a 
P''iice  regulation.  It  is  proper  that  the  por- 
tion of  the  street  or  highway  which  is  with- 
in the  limits  of  the  railroad  right  of  way 
«hoald  be  constructed  by  the  railroad  com- 
psinjr  and  maintained  by  it,  because  of  the 
danf^rs  attending  the  operation  of  its  road. 
It  should  control  the  making  and  repairing 
<>f  the  crossing  for  the  protection  of  those 
P^ing  along  the  street  and  of  those  riding 
on  the  cars.  .  .  .  The  items  of  expense 
for  which  appellant  claims  compensation  are 
nicli  only  as  are  involved  in  its  compliance 
^ith  a  police  regulation  of  the  statute.  It 
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is  well  settled  that  'neither  a  natural  person 
nor  a  corporation  can  claim  damages  on  ac- 
coimt  of  being  compelled  to  render  obedien«^e 
to  a  police  regulation  designed  to  secure 
the  common  welfare.'  Chicago  &  A.  R.  Co. 
v.  Joliet,  L.  &  A.  R.  Co.  105  111.  388,  44  Am. 
Rep.  799.  It  has  been  held  by  this  court  in 
a  number  of  cases  that  railroad  corporations 
may  be  required  to  fence  their  tracks,  to 
put  in  cattle  guards,  to  place  upon  their  en- 
gines a  bell,  and  to  do  other  things  for  the 
protection  of  life  and  property^  although 
their  charters  contained  no  such  require- 
ments.  Galena  k  C.  Union  R.  Co.  v.  Loom- 
is,  13  111.  548,  56  Am.  Dec.  471;  Galena  &  C. 
Union  R.  Co.  v.  Dill,  22  111.  264 ;  Ohio  &  M. 
R.  Co.  V.  McClelland,  25  111.  140;  Peoria  & 
P.  Union  R.  Co.  v.  Peoria  &  F.  R.  Co.  106 
111.  IIO.  .  .  .  Uncompensated  obedience 
to  a  regulation  enacted  for  the  public  safe- 
ty under  the  police  power  of  the  state  is  not 
a  taking  or  damaging  without  just  compen- 
sation of  private  property,  or  of  private 
property  affected  with  a  public  interest." 
"The  language  of  §  8  is  broad  enough  to  in- 
clude streets  to  be  thereafter  opened  or  ex- 
tended as  well  as  existing  streets.  .  .  . 
There  is  no  reason  for  supposing  that  the 
legislature  intended  to  refer  exclusively  to  a 
railroad  crossing  created  by  running  a  new 
railroad  across  an  existing  street.  The  lan- 
guage includes  also  a  railroad  crossing  creat- 
ed by  running  a  new  street  across  an  exist- 
ing railroad.'' 

The  Supreme  Court  of  the  United  States, 
in  166  U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct. 
Rep.  581,  in  reviewing  the  case  of  Chicago, 
B.  &  Q.  R.  Co.  V.  Chicago,  149  111.  467,  37 
N.  E.  78,  after  quoting  the  above  excerpt 
from  the  prior  Illinois  decision,  said:  "We 
concur  in  these  views.  The  expenses  that 
will  be  incurred  by  the  railroad  company 
in  erecting  gates,  planking  the  crossing,  and 
maintaining  flagmen,  in  order  that  its  road 
may  be  safely  operated, — if  all  that  should 
be  required, — necessarily  result  from  the 
maintenance  of  a  public  highway,  under  leg- 
islative sanction,  and  must  be  deemed  to 
have  been  taken  by  the  company  into  ac- 
count when  it  accepted  the  privileges  and 
franchise  granted  by  the  state.  Such  expens- 
es must  be  regarded  as  incidental  to  the 
exercise  of  the  police  powers  of  the  state." 
See  also  Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v. 
Osborn,  189  U.  S.  383,  47  L.  ed.  860,  23 
Sup.  Ct.  Rep.  540;  New  York  &  N.  E.  R.  Co. 
V.  Bristol,  151  U.  S.  556,  38  L.  ed.  269,  14 
Sup.  Ct.  Rep.  437.  In  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Milwaukee,  97  Wis.  418,  72 
N.  W.  1118,  the  supreme  court  of  Wiscon- 
sin reviewed  the  subject  at  length,  and 
reached  the  conclusion  that  the  subject  of 
crossings  at  streets  laid  out  after  the  con- 
struction of  the  railroad  was  a  proper  sub- 
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ject  for  legislative  control,  within  the  police 
power,  and  the  obligation  to  construct  them 
might  be  imposed  upon  the  railroad  com- 
pany without  compensation.  The  opinion  in 
that  ca«e  points  out  that  the  decisions  of 
the  supreme  court  of  the  state  of  Maasachu- 
setts,  which  apparently  laid  down  a  differ- 
ent doctrine,  were  founded  upon  a  statute  of 
that  state,  by  which  the  expense  of  such 
crossings  was  imposed  upon  the  municipali- 
ty. In  the  course  of  the  discussion  the  court 
said:  "The  correct  policy,  in  our  judgment, 
is  that  held  by  the  courts  of  New  York, 
Maine,  Illinois,  and  Iowa,  that  the  prob- 
able results  of  a  failure  of  duty  respecting 
the  safety  of  railroad  crossings  are  so  se- 
rious that  the  public  interests  require,  as 
between  municipalities  and  railway  corpo- 
rations, that  such  duty  be  lodged  in  some 
one  place,  undivided,  absolute  and  with 
certainty,  and  that  such  place  be  the  one 
where,  in  the  estimation  of  legislative  au- 
thority, it  can  be  most  readily,  economical- 
ly, certainly,  and  efficiently  performed. 
Whichever  place  is  designated,  the  munici- 
palities owning  the  highways,  or  the  rail- 
way corporations,  the  expense  directly  or  in- 
directly falls  on  the  public.  These  consid- 
erations are  abundantly  sufficient,  judicial- 
ly considered,  to  legitimately  locate  the 
whole  subject  of  maintaining  safe  crossings 
within  the  domain  of  police  regulations,  so 
far  as  the  legislative  branch  of  the  govern- 
ment may  see  fit  to  exercise  its  authority. 
It  needs  no  extension  of  well-settled  prin- 
ciples to  reach  this  conclusion.  But  if  it 
did,  the  increase  of  railroad  operations,  the 
growth  of  population  and  social  and  business 
activities,  with  consequent  increasing  dan- 
gers to  persons  and  property,  might  reason- 
ably warrant  the  extension.  The  tendency 
of  modern  development  is  in  the  direction 
of  greater,  rather  than  more  restricted,  use 
of  police  power,  and  necessarily  so  in  order 
to  meet  the  new  dangers  and  increase  of  old 
dangers,  constantly  occurring  as  natural  in- 
cidents of  advancing  civilization.  We  think 
the  weight  of  modern  authority  is  in  accord 
with  the  views  just  expressed,  and  to  the  ef- 
fect that  everything  that  goes  to  make  up  a 
crossing  safe  for  public  use  is  as  essential- 
ly within  police  regulations  as  any  part  of 
it." 

It  was  held  immaterial,  as  respects  the 
right  of  the  state  to  require  those  things  to 
be  done,  whether  the  highway  be  laid  out 
before  or  after  the  construction  of  the  rail- 
road. Their  statutes  were,  however,  strict- 
ly construed,  and  held  not  broad  enough  to 
include  subsequently  laid  out  streets,  though 
an  "obvious  legislative  policy"  so  imposing 
the  obligation  upon  the  railroads  was  rec- 
ognized. In  People  ox  rel.  Kimball  v.  Bos- 
ton &  A.  R.  Co.  70  N.  Y.  509,  the  railroad 
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company,  long  after  it  had  constructc»d  its 
road,  was  required  by  statute  to  construct 
a  bridge  over  its  track  at  an  intersecting 
highway,  and  the  act  was  sustained  as  a 
proper  exercise  of  the  police  power.  The 
court  in  that  case  said,  in  substance,  that 
while  the  legislature  could  not  confiscate 
property  under  a  pretense  of  an  exercise  of 
the  police  power,  yet  it  might  impose  upon 
railroad  corporations  such  reasonable  re- 
strictions, regulations,  and  burdens  as  the 
public  good  required;  could  regulate  the 
speed  of  trains,  the  way  in  w^hich  they 
should  cross  highways,  and  make  all  regu- 
lations proper  to  protect  the  lives  of  per- 
sons carried  by  them  or  passing  upon  the 
highways  across  the  track.  See  also  Al- 
bany Northern  R.  Co.  v.  Brownell,  24  N.  Y. 
345;  Boston  &  A.  R.  Co.  v.  Greenbush,  5 
Lans.  461.  It  was  held  by  the  supreme 
court  of  Tennessee,  in  Harriman  v.  South- 
ern R.  Co.  Ill  Tenn.  638,  82  S.  W.  213,  that 
an  act  of  the  legislature  of  that  state  em- 
powering cities  to  require  railroad  compa- 
nies to  construct  bridges  at  places  where 
their  tracks  crossed  the  public  streets,  be- 
ing referable  to  the  police  power,  applied  to 
railroads  whose  tracks  were  laid  before  the 
streets  were  opened  or  the  city  was  incorpo- 
rated. In  that  case  the  railroad  was  con- 
structed and  in  operation  many  years  be- 
fore the  city  of  Harriman,  which  sought 
therein  to  compel  the  company  to  construct 
a  bridge,  was  founded.  It  was  incorporated 
by  the  legislature  long  after  the  appearance 
and  location  of  the  railroad,  and  numerous 
streets  were  laid  out  over  the  railroad  right 
of  way.  In  Illinois  C.  R.  Co.  v.  Swalm,  83 
Miss.  631,  36  So.  147,  the  court  held  that 
a  railway  company  might  be  required  to 
place  a  bridge  over  its  road  and  to  grade 
approaches  thereto  for  a  highway  crossing 
it,  though  the  railroad  was  in  operation  for 
many  years  before  the  highway  was  laid 
out.  It  appeared,  in  that  case,  that  the  pro- 
posed new  highway  crossed  the  tracks  of 
the  railroad  company  at  a  point  where  there 
was  a  cut  15  feet  deep  and  60  feet  wide,  in 
which  the  double  tracks  of  the  road  were 
located.  The  court  applied  the  rule  of  the 
cases  already  referred  to,  following  a  prior 
decision  of  that  court.  Illinois  C.  R.  Co.  v. 
Copiah  County,  81  Miss.  685,  33  So.  502. 
The  same  doctrine  is  affirmed  in  Texas,  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Milam  County,  90  Tex. 
355,  38  S.  W.  747.  The  court  in  that  case 
sustained  an  act  of  the  legislature  imposing 
the  duty  upon  railroad  companies  of  con- 
structing crossings  over  public  highways, 
and  held  that  it  applied  to  cases  where  the 
highways  were  laid  out  by  the  county  sub- 
sequent to  the  building  of  the  railroad,  a? 
well  as  to  previously  existing  highways,  and 
that  the  expense  of  grading  such  crossings, 
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putting  in  cattle  guards,  drain  pipes,  sign- 
boards, and  crossing  planks  formed  no  part 
of  the  damages  which  the  company  was  enti- 
tled to  recover  on  account  of  the  condemna- 
tion of  its  right  of  way  for  highway  pur- 
poses. Such  is  the  law  in  Connecticut 
(WoodrufT  V.  Catlin,  64  Conn.  277,  6  Atl. 
849),  in  Nebraska  (State  ex  rel.  Lancaster 
County  V.  Chicago,  B.  &  Q.  R.  Co.  29  Neb. 
412,  45  N.  VV.  469 ;  Chicago,  B.  &  Q.  R.  Co. 
r.  State,  47  Neb.  549,  41  LJI.A.  481,  53  Am. 
St  Rep.  557,  06  N.  W.  624),  in  Ohio  (Lake 
Shore  k  M.  S.  R.  Co.  v.  Sharpe,  38  Ohio  St. 
loO),  in  Vermont  (Thorpe  t.  Rutland  &,  B. 
R.  Co.  27  Vt.  141,  62  Am.  Dec.  626),  and 
in  Indiana  (Evansville  &  T.  H.  R.  Co.  v. 
SUte,  149  Ind.  276,  49  N.  E.  2;  Lake  Erie 
k  W.  R.  Co.  T.  Cluggish,  143  Ind.  347,  42 
X.  E.  743 ;  Lake  Erie  &  W.  R  Co.  v.  Shel- 
ley, 163  Ind.  36,  71  N.  E.  151).  See  also 
Chicago,  B.  A  Q.  R.  Co.  t.  Illinois,  200  U.  S. 
561,  50  L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4 
A.  k  £.  Ann.  Cas.  1175. 

5.  A  contrary  doctrine  may  be  said  to  be 
the  law  in  the  states  of  Kansas,  Louisiana, 
and  Michigan,  but  the  great  weight  of  au- 
thority, as  shown  by  the  foregoing  citations, 
sustains  the  general  proposition  that  the 
poliee  power  will  uphold  legislation  of  this 
kind.  That  the  state  has  such  authority,  as 
respects  all  devices  necessary  for  the  safety 
and  protection  of  the  public,  has  been  h'eld 
by  this  court.  State  ex  rel.  St.  Paul,  M.  & 
M.  R.  Co.  V.  District  Ct.  42  Minn.  247,  7 
L.R.A.  121,  44  N.  W.  7;  State  ex  rel.  Min- 
neapolis V.  Minneapolis  k  St.  L.  R.  Co.  39 
Minn.  219,  39  N.  W.  153;  State  ex  rel.  St. 
Paul  T.  Minnesota  Transfer  R.  Co.  80  Minn. 
108,  50  L.R.A.  656,  83  N.  W.  32.  In  the 
ease  first  cited  the  court  held  that,  where 
the  highway  was  laid  out  over  and  across  the 
railroad  tracks,  the  company  was  not  enti- 
tled to  compensation  for  providing  and 
maintaining  cattle  guards  and  signboards  at 
the  new  crossing,  but  was  entitled  to  com- 
pilation for  planking  the  roadway  where 
it  crosses  the  railroad  tracks,  and  for  the 
maintenance  of  the  same.  The  decision  in 
that  case  is  in  harmony  with  the  rule  laid 
down  in  Kansas  and  Massachusetts,  but  is 
at  variance  with  all  other  courts  whose  de- 
risions we  have  cited.  The  theory  of  this 
^ourt  in  that  ease  was  that  planking  the 
tracks  was  a  part  of  the  work  of  construct- 
ing the  highway,  and  in  no  sense  a  safety 
device  or  necessary  for  the  protection  of  the 
traveling  public,  and  did  not  come  within  a 
proper  exercise  of  the  police  power.  That 
('a.^,  however,  sustains  the  general  proposi- 
tion that  safety  devices  may  be  required  at 
new  streets;  and  sustains  the  contention  of 
relator,  if  the  bridge  in  question  comes  with- 
in the  meaning  of  a  safety  device.  But  the 
Amncm  rested  upon  the  general  statutes  re- 
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quiring  cattle  guards  and  gates  to  be  con- 
structed, and  is  not  here  directly  in  point. 
What  was  said  in  State  ex  rel.  Minneapolis 
v.  St.  Paul,  M.  &  M.  R.  Cd.  35  Minn.  131, 
59  Am.  Rep.  313,  28  N.  W.  3,  with  refer- 
ence to  the  construction  of  the  statute  there 
before  'the  court,  as  respects  streets  laid 
out  after  the  location  of  the  railroad,  was 
not  intended  as  a  decision  of  the  question. 
That  question  was  not  involved  in  the  case, 
and  the  remark  was  made  for  the  purpose  of 
indicating  that  the  decision  was  intended 
to  be  limited  to  existing  streets  only. 

6.  Counsel  for  defendants  attempted  to 
distinguish  many  of  the  cases  cited,  as  sup- 
porting the  contention  of  the  relator,  on  the 
ground  that  they  involved  grnde  crossings 
only.  The  cases  cited  from*  Tennessee,  In- 
diana, and  Mississippi  involved  the  construc- 
tion of  bridges  over  the  tracks  of  the  rail- 
road company,  but,  as  urged  by  counsel, 
the  other  cases  concerned  only  grade  cross- 
ings. But  there  can  be  no  difference  on  prin- 
ciple, in  BO  far  as  an  exej^cise  of  the  police 
power  is  concerned,  between  a  grade  cross- 
ing and  a  bridge  over  the  tracks.  The  dif- 
ference between  the  two  is  one  of  degree, 
relating  solely  to  the  matter  of  expense. 
But  the  expense  incident  to  a  compliance 
with  police  regulations  is  not  an  element  of 
consideration,  except,  perhaps,  where  arbi- 
trary and  unreasonable,  or  resulting  in  a 
practical  conflscation  of  property.  Cases 
wliere  one  railroad  crosses  another  have  no 
application,  because  both  stand  on  an  equali- 
ty respecting  rights  and  obligations,  while 
in  cases  like  that  at  bar  the  rights  of 
the  public  are  superior. 

7.  If,  then,  it  is  within  the  authority  of 
the  state,  in  the  exercise  of  its  police  pow- 
er, to  require  railroad  companies  to  con- 
struct and  maintain  crossings,  either  at 
grade  or  above  or  below  the  tracks,  at 
streets  laid  out  after  the  construction  of  the 
road,  it  becomes  necessary  to  inquire  wheth- 
er the  legislature  of  this  state  has  so  de- 
clared or  ordered  by  any  statute,  or  wheth- 
er the  obligation  rests  upon  the  railroad 
company  at  common  law. 

The  charter  of  the  Minnesota  &  PaciAo 
Railroad  Company,  predecessor  of  defend- 
ants, provides  as  follows:  The  said  com- 
pany shall  have  the  right  and  authority  to 
construct  their  said  railroad  and  branches 
upon  and  along,  across,  under,  or  over  any 
public  or  private  highway,  road,  street, 
plank  road,  or  railroad,  if  the  same  shall 
be  necessary;  but  the  said  company  shall 
put  such  highway,  road,  street,  plank  road, 
or  railroad  in  such  condition  and  state  of  re- 
pair as  not  to  impair  or  interfere  with  itfl 
free  and  proper  use.  Laws  Extra  Sess.  1857, 
chap.  1,  p.  6,  §  7.  A  statute  very  similar 
to  this  was  held  applicable  to  new  streets 
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by  the  Indiana  supreme  court  (Louisville, 
N.  A.  &  C.  R.  Co.  V.  Smith,  91  Ind.  119), 
and  the  rule  announced  by  that  court  may 
be  said  to  have'  been  applied,  in  effect,  by 
other  courts,  as  shown  by  the  cases  cited 
(Chicago  &  N.  W.  R.  Co.  v.  Chicago,  340  111. 
309,  29  N.  E.  1109).  While  the  statute  on 
its  face  might  be  construed  as  intended  to 
apply  to  existing  highways  only,  a  fair  and 
reasonable  construction  thereof,  in  view  of 
the  legislative  policy  of  the  state  on  this 
subject,  and  the  propriety  and  necessity  for 
some  specific  regulation,  will  bring  within 
its  scope  and  purpose  streets  and  highways 
subsequently  laid  out  and  opened.  It  is 
elementary  that  charters  of  public  corpora- 
tions, in  which  the  rights  of  the  public  are 
involved,  are  to  be  construed  with  strictness 
against  the  corporation,  and  liberally  in  fa- 
vor of  the  public.  St.  Louis  River  Dalles 
Improv.  Co.  v.  C.  N.  Nelson  Lumber  Co.  51 
Minn.  10,  52  N.  W.  976;  Com.  v.  Erie  &  N. 
E.  R.  Co.  27  Pa.  339,  67  Am.  Dec.  471.  Or, 
as  said  by  the  N^w  York  court  of  appeals, 
in  Tracy  v.  Troy  &  B.  R.  Co.  38  N.  Y.  433, 
98  Am.  Dec.  64,  an  act  of  the  legislature,  in- 
duced by  public  considerations,  the  purpose 
of  which  is' to  protect  the  traveling  public, 
should  receive  a  liberal  construction  to  ef- 
fectuate the  purpose  of  its  framers.  "A 
rigid  and  literal  reading  would  in  many  cas- 
es defeat  the  very  object  of  the  statute  and 
exemplify  the  maxim  that  'the  letter  killeth, 
while  the  spirit  keepeth  alive.'  "  The  opera- 
tion of  statutes  is  often  extended,  by  con- 
struction, to  matters  of  subsequent  creation, 
and  applied  to  conditions  that  accrue  after 
their  passage,  as  well  as  to  those  that  exist- 
ed before.  Statute  Law  ( \V i  1  be r force)  166; 
Kline  t.  Minnesota  Iron  Co.  93  Minn.  63, 
100  N.  W.  681 ;  Schus  v.  Powers-Simpson  Co. 
85  Minn.  447,  69  L.R.A.  887,  89  N.  W.  68. 
In  those  cases  we  construe  the  fellow-servant 
statute,  which,  on  its  face,  applied  to  com 
mercial  railroads,  to  apply  to  "logging 
railroads,  though  they  were  unknown  when 
the  statute  was  enacted;  and  the  construc- 
tion there  given  was  sustained  by  the  Su- 
preme Court  of  the  United  States  in  Min- 
nesota Iron  Co.  v.  Kline,  199  U.  S.  593,  50 
L.  ed.  322,  26  Sup.  Ct.  Rep.  ]50. 

The  language  of  statutes,  when  under  lib- 
eral construction,  is  flexible,  and  general 
words  admit  of  more  than  one  interpreta- 
tion. The  court  may  carry  the  statute  be- 
yond the  natural  import  of  its  words  when 
essential  to  answer  the  purpose  of  the  legis- 
lature. Black,  Constr.  &  Interpretation  of 
Laws,  307,  315;  2  Sutherland,  Stat.  Constr. 
2d  ed.  582  et  seq.;  Avery  v.  Groton.  30  ('onn. 
304;  Smith  v.  Stevens,  82  111.  554;  Vigo's 
Case  (Ex  parte  United  States)  21  Wall. 
048,  22  L.  ed.  690.  It  is  "an  old  and  un- 
shaken rule  in  the  construction  of  statutes, 
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to  wit,  that  the  intention  of  a  remedial 
statute  will  always  prevail  over  the  literal 
sense  of  its  terms,  and  therefore  when  the 
expression  is  special  or  particular,  but  the 
reason  is  general,  the  expression  should  be 
deemed  general."  Brown  v.  Pendergast,  7 
Allen,  427.  A  large  construction  is  to  be 
given  to  statutes  having  for  their  end  the 
promotion  of  important  and  beneficial  pub> 
lie  objects,  Wolcott  v.  Pond,  19  Conn.  597. 
In  Silver  v.  Ladd,  7  Wall.  219,  19  L.  ed 
138,  the  Suprenie  Court  of  the  United 
States  applied  this  rule  to  an  act  of  Con- 
gress granting  lands  to  certain  settlers,  and 
held  that  the  words  "single  man"  included 
unmarried  women.  A  statute  of  Alabama 
provided  that  whenever  an  oflScer  required 
by  law  to  give  an  official  bond  acts  under 
a  bond  "which  is  not  in  the  penalty  pay- 
able and  conditioned  as  prescribed  by  law," 
such  bond  is  not  void,  but  stands  in  the 
place  of  the  official  bond,  subject,  on  its  con- 
ditions being  broken,  to  all  the  remedies 
which  the  person  aggrieved  might  have  had 
upon  the  bond,  had  it  been  executed  in  con* 
formity  with  the  law.  The  court  held  that 
the  statue,  being  a  remedial  one,  should 
be  construed  to  apply  to  a  bond  properlv 
conditioned,  but  defectively  executed.  Sprowl 
v.  Lawrence,  33  Ala.  685.  Numerous  illus- 
trations of  the  application  of  this  rule  to 
various  statutes  will  be  found  referred  to 
in  2  Sutherland  on  Statutory  Construction, 
2d  ed.  §§  593  et  seq.  See  also  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420,  9  L. 
ed.  773,  938. 

The  purpose  of  incorporating  this  partic- 
ular provision  in  the  charter  of  the  railroad 
company  was  in  the  interests  of  the  public, 
and  to  require  the  railroad  company  to  keep 
in  good  repair  all  crossings  at  the  intersec- 
tion of  highways;  and,  though  it  may  be 
said  to  be  declaratory  of  the  common  law, 
the  general  rules  of  statutory  construction 
apply  to  its  interpretation.  At  the  time 
the  legislature  granted  the  charter  of  tlie 
railroad  company  in  1857,  the  city  of  Min- 
neapolis was  a  small  village,  and  the  ter 
ritory  to  the  north  and  west  through  which 
the  proposed  line  of  railroad  was  to  extend 
was  a  vast  wilderness,  occupied  by  rovin<; 
bands  of  Indians.  It  was  in  the  mind  of 
the  legislature,  at  that  time,  that  the  city 
of  Minneapolis  would  increase  in  popula- 
tion and  ultimately  become  a  large  city; 
that  the  state  through  which  the  road  was 
to  be  constructed  would  develop  and  im- 
prove; that  settlers  would  make  their  homes 
upon  the  public  lands;  and  that  villages  and 
cities  would  spring  up  along  the  line  of  the 
railroad,  thus  rendering  new  streets  and 
highways  an  absolute  necessity  for  public 
use.  Respondents'  charter  w*as  granted  with 
the  reserved  right  on  the  part  of  the  state 
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to  construct  new  highways  and  streets  over 
its  line  of  railroad,  wherever  made  necessary 
bj  the  future  development  of  the  state.  It 
is  not,  therefore,  in  view  of  this  conditioni 
which  was  in  the  mind  of  the  legislature  and 
the  railroad  company,  unreasonable  to  be- 
lieve that  they  contemplated,  when  provid- 
ing for  the  eare  of  highway  and  street  cross- 
ings, not  only  those  then  existing,  but  such 
as  might  thereafter,  in  the  course  of  the 
growth  and  development  of  the  state,  become 
necessary  to  be  laid  across  the  railroad's 
right  of  way.  The  evils  intended  to  be 
guarded  against  are  the  same,  and  apply 
equally  to  both  new  and  old  streets.  There 
was  no  reason  why  the  legislature  should 
deem  it  prudent  to  provide  for  existing 
highways  only;  and  we  do  no  violence  to  the 
rules  of  statutory  construction  in  holding 
that  the  provisions  of  defendants'  charter 
were  intended  to  include  all  streets  and 
highways  intersected  by  railroads,  whether 
laid  out  before  or  after  the  building  of  the 
railroad.  The  expression  of  the  statute  is 
special,  perhaps;  but  the  reason  therefor  is 
general.  The  expression  must  therefore  be 
deemed  general  Brown  v.  Pendergast,  su- 
pra. 

A  railroad  company  accepts  and  receives 
its  franchise  subject  to  the  implied  right 
of  the  state  to  lay  out  and  open  new  streets 
and  highways  over  its  tracks,  and  must  be 
deemed,  as  a  matter  of  law,  to  have  had  in 
contemplation  at  the  time  its  charter  was 
granted,  and  is  bound  to  assume,  all  bur- 
dens incident  to  new,  as  well  as  existing, 
erofisings.  This  feature  of  the  case  was  be- 
fore this  court  in  State  ex  rel.  St.  Paul,  M. 
A  M.  R,  Co.  V.  District  Ct.  42  Minn.  247,  7 
L.1U.  121,  44  N.  W.  7.  That  case  involved 
the  general  statutes  requiring  cattle  guards 
and  signboards  to  be  erected  at  crossings, 
which,  on  their  face,  like  the  provisions  of 
respondents'  charter,  have  at  least  apparent 
reference  to  highways  crossed  by  railroad 
lines.  It  was  there  insisted  that  the  re- 
quirement had  no  application  to  new  streets, 
and  that  the  railroad  company  was  entitled 
to  compensation  for  their  construction,  to 
be  allowed  as  damages  for  opening  the  new 
street  over  the  right  of  way.  The  court  held 
that  the  statute  applied  to  new  streets,  but 
that  the  company  was  entitled  to  compensa- 
tion for  plauking  the  crossing.  In  the 
course  of  the  opinion,  the  court  said,  in  sub- 
stance, that,  although  the  street  involved  in 
that  case  was  not  in  existence  when  the  rail- 
road was  constructed,  and  hence  the  require- 
ment of  the  statute  referred  to  did  not  im- 
pose the  duty  of  putting  in  cattle  guards 
snd  signboards  at  the  particular  place  at 
that  time,  yet  as  doon  as  the  street  was 
laid  out  and  opened,  the  existing  statute  be- 
came applicable  and  required  those  things  to 
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be  done;  that  the  circumstances  with  ref- 
erence to  which  the  statute  as  a  police  regu- 
lation applied  came  into  existence  by  the  lo* 
cation  of  the  new  street,  and  the  require* 
ments  of  the  statute  became  operative^ 
"When  the  railroad  company  accepted  its 
charter,  it  received  its  franchise  subject  to 
the  authority  and  power  of  the  state  to  im- 
pose such  reasonable  regulations  concern- 
ing the  use,  in  matters  affecting  the  common 
safety,  of  its  dangerous  enginery,  and  not 
merely  subject  to  the  then  existing  regula- 
tions  as  applicable  to  then  existing  condi- 
tions; and  whether  the  obligation  now  in 
question  had  been  imposed  at  this  time  by 
direct  act  of  the  legislature,  or,  as  is  the 
case,  arises  from  the  laying  out  of  a  new 
highway,  to  which  the  previously  existing 
law  becomes  applicable,  can  make  no  differ- 
ence." The  court  further  said  that,  when 
the  franchise  was  granted  to  the  railroad 
company  to  construct  and  operate  its  rail- 
road, it  was  not  contemplated  eitlier  by  it 
or  by  the  state  that  no  more  public  highways 
should  be  laid  out  which  would  increase  the 
number  of  places  where  the  ordinary  police 
regulations  would  have  to  be  complied  with 
by  the  railroad  company  to  its  inconven- 
ience and  expense;  on  the  contrary,  that  it 
must  have  been  understood  and  contem- 
plated, especially  in  a  new  state,  rapidly  ad- 
vancing in  population  and  in  the  develop- 
ment of  its  resources,  where  new  towns 
were  springing  up  and  new  avenues  for 
travel  and  traffic  were  becoming  necessary, 
that  new  streets  and  roads  would  and  must 
be  laid  out,  and  that  many  of  these  would 
necessarily  cross  existing  railroad  lines;  and 
"we  cannot  resist  the  conclusion  that,  so  far 
as  concerns  the  matter  now  under  consider- 
ation, the  charter  of  the  relator  was  taken 
subject  to  the  right  of  the  state  to  impose 
this  duty  whenever,  by  reason  of  the  estab- 
lishing of  new  highways,  it  should  become 
necessary;  and  hence  the  relator  is  not  en- 
titled to  compensation  for  obedience  to  this 
requirement," — citing  Lake  Shore  &  M.  S.  R, 
Co.  V.  Cincinnati,  S.  &  C.  R.  Co.  30  Ohio  St. 
604;  Chicago  &  A.  R,  Co.  v.  Joliet,  L.  &  A. 
R.  Co.  105  111.  388,  44  Am.  Rep.  799;  Han- 
nibal V.  Hannibal  &  St.  J.  R.  Co.  49  Mo. 
480;  Bridgeport  v.  New  York  &  N.  H.  R. 
Co.  36  Conn.  255,  4  Am.  Rep.  63.  The  rea- 
soning of  the  court  in  that  case  applies  to 
the  case  at  bar.  In  conclusion,  on  this 
branch  of  the  case,  we  say,  as  was  said  by 
the  Indiana  supreme  court  in  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Smith,  91  Ind.  119,  that 
the  provisions  of  the  railroad  charter  should 
not  receive  the  literal  and  restricted  con- 
struction contended  for-  by  respondent. 
Neither  the  interest  of  the  railroad  company 
nor  of  the  public  require  it. 

8.  Again,  we  are  clear  that  the  obligation 
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18  imposed  upon  the  railroads  at  common 
law.  The  common-law  doctrine  that  where 
a  street  or  highway  is  laid  over  one  already 
in  existence,  the  expense  of  making  the 
crossing  safe  rests  upon  the  company  or  cor- 
poration using  the  new  way,  had  its  origin 
when  railroads  were  unknown,  at  a  time 
when  the  use  of  all  highways,  generally 
speaking,  was  of  the  same  general  nature, 
the  traMc  or  use  of  either  not  being  inher- 
ently dangerous  to  the  free  use  and  enjoy- 
ment of  the  other.  Not  so  where  a  rail- 
road crosses  a  public  street,  or  a  street  a 
railroad.  In  such  a  case  the  operation  of 
trains  over  the  latter,  particularly  in  our 
large  cities,  is  highly  dangerous  and  a  men- 
ace to  the  public  using  the  intersecting 
street.  The  railroad  company  is  alone  re- 
sponsible for  this  condition,  and,  though  it 
has  an  unquestioned  rjglit  to  operate  its 
trains  in  such  manner  as  the  practical  con- 
duct of  its  business  may  require,  the  dangers 
resulting  therefrom  are  of  its  own  creation, 
and  on  every  principle  of  rijjht  and  wrong  it 
should  bear  the  burden  of  protecting  the 
public  so  far  as  practicable  from  accident  or 
injury.  The  common  law  is  not  a  codifica- 
tion of  exact  or  inflexible  rules  for  human 
conduct,  for  the  redress  of  injuries,  or  pro- 
tection against  wrongs,  nor  yet  a  mere  fig- 
ment of  judicial  genius;  but,  on  the  con- 
trary, is  the  embodiment  of  broad  and  com- 
prehensive unwritten  principles,  inspired  by 
natural  reason,  an  innate  sense  of  justice, 
adopted  by  common  consent  for  the  regula- 
tion and  government  of  tlie  afTairs  of  men. 
It  is  the  growth  of  ages,  and  an  examination 
of  many  of  its  principles,  as  enunciated  and 
discussed  in  the  books,  discloses  a  constant 
improvement  and  development  in  keeping 
with  advancing  civilization  and  new  condi- 
tions of  society.  Holmes,  Common  Law,  1-5, 
3G,  et  seq.  Its  guiding  star  has  always  been 
the  rule  of  right  and  wrong,  and  in  this 
country  its  principles  demonstrate  that 
there  is  in  fact,  as  well  as  in  theory,  a  rem- 
edy for  all  wrongs.  The  principles  govern- 
ing the  rights  and  liabilities  of  individuals 
are  often  inapplicable  to  railroad  companies, 
or  othor  corporations,  clothed  as  they  are  by 
the  state  with  special  rights,  powers,  and 
privileges  not  enjoyed  by  individuals.  The 
nature  and  character  of  the  business  of  rail- 
road companies,  the  numerous  hazards  and 
dangers  connected  with  the  conduct  of  their 
affairs,  render  the  law  for  the  individual  in- 
appropriate and  inefficient;  and  the  courts, 
ill  testing  the  various  pertinent  principles 
in  connection  with  their  peculiar  features, 
have,  by  methods  of  difTerontiation  an  anal- 
ogy, evolved  new  and  appropriate  rules  for 
the  determination  of  their  rights  and  lia- 
bilities.    6  Harvard  L.  Rev.  189. 

It  is  insisted  that  the  rule  of  the  common 
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law  above  referred  to  applies  to  and  governs 
the  position  of  relator  in  the  case  at  bar, 
imposing  the  obligation  of  constructing  the 
bridge  in  question  upon  the  city,  because  the 
street  was  laid  over  the  existing  railroad. 
The  rule  in  its  abstract  form  can  have  no 
application  to  facts  and  conditions  such  as 
here  shown,  and  cannot  be  held  to  impose 
upon  the  municipality  the  burden  of  con- 
structing safety  devices  to  protect  pedestri- 
ans from  dangers  caused  solely  by  the  rail- 
road company.  In  view  of  the  fact  that  the 
railroad  company  takes  its  franchise  sub- 
ject to  the  reserved  right  of  the  state  to  lay 
new  streets  over  and  across  its  track,  and 
in  contemplation  that  it  may  do  so  (Chi- 
cago &  N.  W.  R.  Co.  V.  Chicago,  140  III. 
309,  29  N.  E.  1109;  Chicago,  B.  &  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  41  L.  ed.  979, 
17  Sup.  Ct.  Rep.  581;  State  ex  rel.  St.  Paul, 
M.  &  M.  R.  Co.  Y.  District  Ct.  supra),  and 
the  further  fact  that  the  company  is  solely 
responsible  for  the  necessity  of  safety  de- 
vices at  street  crossings,  the  same  being  oc- 
casioned by  the  operation  of  its  trains  over 
and  across  the  street,  and  the  further  ele- 
mentary principle  that  he  who  creates  and 
maintains  upon  his  premises  a  condition 
dangerous  and  inimical  to  others  is  under 
legal  obligation  to  so  guard  and  protect  it 
that  injury  to  third  persons  may  not  re- 
sult therefrom,  the  rule  of  the  common  law 
as  to  existing,  must  be  held  to  apply  equally 
to  new,  streets.  The  right  of  the  state  to 
lay  out  and  open  new  stieets  is  a  condition 
attached  by  implication  of  law  to  the  char- 
ter and  franchise  of  the  railway  company, 
and  the  obligation  to  maintain  the  street 
intersections  in  good  repair  is  a  continuing 
one,  follows  the  franchise,  and  applies  to 
new  streets  or  highways  as  .soon  as  they 
come  into  existence. 

9.  It  follows,  from  what  has  been  said, 
that  the  obligation  to  construct  and  main- 
tain the  bridge  in  question  rests  upon  de- 
fendant, unless  it  is  a  part  and  portion  of 
the  crossing,  for  which,  within  State  ex  rel. 
St.  Paul,  M.  &  M.  R.  Co.  v.  District  Ct.  42 
Minn.  247,  7  L.R.A.  121,  44  N.  W.  7,  it  is 
entitled  to  compensation,  and  in  no  sense  a 
safety  device.  The  court,  in  the  case  just 
referred  to,  held  that  the  railroad  company 
might  be  required  to  construct  safety  de- 
vices at  new  streets,  the  planking  for  the 
crossing  being  held  in  that  case  not  to  come 
within  the  scope  of  that  expression.  So,  if 
the  proposed  bridge  constitutes  a  safety  de- 
vico,  within  the  meaning  of  that  term,  rela- 
tor's contention  must  be  sustained,  and  the 
order  of  the  court  below  reversed.  That  it 
comes  within  the  meaning  of  that  expression 
we  have  no  serious  doubt.  It  appears  from 
tlie  record  that  a  number  of  railroad  tracks 
cross  this  particular  street,  which  is  in  a 
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populous  part  of  the  citj^  and  constantly 
aaed  by  the  citizens;  that  trains  are  fre- 
quently operated  over  and  across  the  same, 
rendering  the  crossing  dangerous  and  un- 
safe for  public  use.  The  purpose  of  plank- 
ing between  the  rails  is  to  make  the  street 
passable  over  the  track.  But  the  purpose  of 
a  bridge  over  the  tracks  is  for  safety,  and 
for  safety  alone.  There  can  be  no  distinction 
between  it  and  gates  or  signboards.  They 
answer  the  same  purpose.  "Everything 
that  goes  to  make  up  a  crossing  safe  for 
public  use  is  as  essentially  within  the  police 
regulations  as  any  part  of  it."  Chicago,  M. 
&  St  P.  R.  Co.  Y.  Milwaukee,  07  Wis.  418, 
72  N.  W.  1118. 

10.  In  the  year  1892  the  city  council  of 
the  city  of  Minneapolis  enacted  a  certain  or- 
dinance requiring   the   respondents  to  con- 
struct certain  bridges  and  approaches  there- 
to at  the  intersection  of  certain  streets  with 
the  railroad  tracks.     By  §  8  of  that  ordi- 
nance, the  city   council,   on   behalf   of   the 
city,  expressly  agreed  that,  in  consideration 
of  the  performance  of  the  conditions  of  the 
ordinance  by  the  respondents,  the  city  would 
thereafter  construct  and  maintain  all  cross- 
ings or  approaches  made  necessary  by  the 
opening  of  new  streets.     It  is  contended  by 
respondents  that  this  ordinance  constituted 
a  valid  contract  with  the  city,  and,  having 
been  complied  with  on  their  part,  it  is  be- 
yond the  power  of  the  city  to  now  require 
them  to  construct  the  bridge  in  question; 
that  to  require  it  to  do  so  would  impair  the 
obligations  of  the  contract,  in  violation  of 
both  state  and  Federal  Constitutions.     In 
this  we  do  not  concur.     The  power  of  the 
state  to  require  the  defendants  to  construct 
the  bridge  in  question,  or  any  other  bridge, 
at  streets  crossing  the  right  of  way.  is  an 
exercise  of  the  police  power,  which  can  be 
neither  contracted  away  nor  lost  by  inac- 
tion on  the  part  of  the  public  authorities. 
The  contract  was  beyond  the  authority  of 
the  city  council  and  ultra  vires  and  void, 
^tate  ex  rel.  St.  Paul  v.  Minnesota  Trans- 
fer R.  Co.  80  Minn.  10?,  60  L.R.A.  666,  83 
N.  W.  32;   6  Current  Law,  637,  note  71; 
Rochester  v.  Rochester  R.  Co.  182  N.  Y.  99, 
70  L.R.A.  773,  74  N.  E.  953 ;  36  Century  Dig. 
ook  1160,  1161,  §  1315.     See  also  Chicago, 
B.  k  Q.  R.  Co.  V.  Nebraska,  170  U.  S.  57, 
42  L.  ed.  948,  18  Sup.  Ct.  Rep.  513,  where 
the  subject  is  fully  considered.    Though  the 
contract  before  the  court  in  the  case  last 
cited  was  held  valid  so  long  as  acted  on  by 
the  parties,  the  court  said  that  it  might  be 
repudiated  at  any  time  by  the  municipality. 
In  the  case  at  bar,  the  contract  was  repu- 
diated by  the  city  when  its  council  adopted 
the  resolution  requiring  defendants  to  con* 
Btrnct  the  bridge.     Tlie  resolution  was  suf- 
ficient for  that  purpose.    Alma  v.  Guaranty 
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Sav.  Bank,  8  C.  C.  A.  604,  19  U.  S.  App. 
622,  60  Fed.  203;  Board  of  Education  v. 
De  Kay,  148  U.  S.  691,  37  L.  ed.  673,  13 
Sup.  Ct.  Rep.  706;  Quincy  v.  Chicago,  B.  & 
Q.  R.  Co.  92  111.  21. 

It  is  j^robable  that  this  whole  m&tter  was 
set  at  rest  by  the  last  legislature,  for  the 
future  at  least,  by  the  enactment  of  chapter 
280,  p.  413,  Gen.  Laws  1905.  But  that  stat- 
ute is  not  here  involved,  for  this  proceeding 
was  commenced  prior  to  its  passage. 

Judgment  appealed  from  is  reversed,  and 
a  new  trial  granted. 

Aflirmed  by  Supreme  Court  of  United 
States,  April  26,  1909,  214  U.  S.  497,  63  L. 
ed.  1060,  29  Sup.  Ct.  Rep.  698. 


MISSISSIPPI  SUPREME   COURT. 

HARLEY  METCALF,   Exr.,  etc.,   of  J.   B. 
Conly,  Deceased,  Appt., 
v. 
YAZOO  &  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY. 

(—  Miss.  — ,  52  So.  355.) 

Railroad  —  passenger  —  visiting  depot 
to  leave  baggage. 

One  who  goes  to  a  railroad  station  a  few 
minutea  before  the  arrival  of  his  train  is 
entitled  to  the  rights  of  a  passenger,  al- 
though his  intention  is  merely  to  leave  his 
hand  baggage  and  depart  again  to  trans- 
act some  personal  business  before  train 
time,  where  by  statute  the  railroad  com- 
pany Is  required  to  keep  its  station  open  at 
least  an  hour  before  the  arrival  of  trains; 
and  lie  may  therefore  hold  the  railroad  com- 
pany liable  for  an  injury  due  to  the  unsafe 
condition  of  the  premises. 

(May  23,  1910.) 

Note,  —  Rights  of  one  going  to  station 
to  deposit  haggnge. 

There  is  very  little  authority  upon  the 
particular  question  presented  in  the  fore- 
going case.  The  decision,  however,  is  sup- 
ported by  Hrebrik  v.  Carr,  29  Fed.  298, 
where  it  was  held  that  a  passenger  who  has 
gone  aboard  of  an  outgoing  vessel  may  re- 
turn to  the  wharf  without  losing  his  char- 
acter as  a  passenger  and  his  right  to  pro- 
tection as  such,  although  his  purpose  for 
going  is  merely  to  purchase  tobacco. 

In  Abbot  v.  Oregon  R.  &  Nav.  Co.  46  Or. 
649,  1  L.R.A.(N.S.)  851,  114  Am.  St.  Rep. 
885,  80  Pac.  1012,  7  A.  &  E.  Ann.  Cas.  961, 
it  was  held  that  a  passenger  is  guilty  of  con- 
tributory negligence  which  will  bar  his  re- 
covery for  injuries  received  by  a  fall  from 
a  station  platform,  where,  having  been  pro- 
vided by  the  carrier  with  a  well-liihted  car 
in  which  to  await  the  arrival  of  his  train, 
he  lca\es  it  on  a  very  dark  night  to  walk 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Bolivar  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Shields  &  Boddie  for  appellant. 

Messrs.  Mayes  &  Ijongstreet  for  appel- 
lee. 

Mayes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  1908  J.  B.  Conly  instituted  suit  against 
the  Yazoo  &  Mississippi  Valley  Railroad 
Company  for  the  purpose  of  recovering  dam- 
ages for  injuries  alleged  to  have  been  sus- 
tained by  him  some  time  in  September  of 
that  year,  by  falling  into  an  excavation 
made  by  the  company  around  its  depot  at 
Duncan,  Mississippi,  which,  it  is  claimed, 
was  negligently  left  open  without  warning 
light  or  safety  guard.  Mr.  Conly  alleges 
that  he  fell  while  at  the  depot  for  the  pur- 
pose of  taking  passage  on  a  train,  due  about 
ten  or  fifteen  minutes  after  he  entered  the 
depot,  and  about  7:20  p.  m.  After  the  in- 
stitution of  the  suit  Mr.  Conly  died,  and  the 
suit  is  prosecuted  by  the  executor. 

Ihe  facts  are  substantially  as  follows: 
Mr.  Conly  left  Round  lake,  Mississippi,  in 
&  ^uggy  about  6  o'clock,  and  drove  to  the 
town  of  Duncan,  intending,  as  it  seems,  to 
take  passage  on  the  7:20  p.  m.  south- 
bound passenger  train  on  defendant's  road. 
After  arriving  at  the  town  of  Duncan  he 
proceeded  to  the  hotel  to  get  supper.  Aft- 
er supper,  and  fifteen  or  twenty  minutes 
before  the  train  was  due,  he  left  the  hotel 
for  the  depot,  with  his  grip  in  his  hand  and 
a  mileage  book  in  his  pocket,  having  in  view 
the  purpose  of  taking  passage  on  the  train, 
when  it  should  arrive.  It  was  the  double 
purpose  of  Conly  to  deposit  his  grip  in  the 
waiting  room  of  the  depot  in  preparation 
of  his  contemplated  trip,  and  then  to  go 
over  to  the  store  of  a  Mr.  Wynn,  which  was 
but  a  short  distance  from  the  waiting  room, 
as  he  desired  to  speak  to  Mr.  Wynn  on  a 
matter  of  business.    Conly  proceeded  to  the 


depot,  and  entered  the  waiting  room  safely, 
and,  after  depositing  his  grip,  turned  to  go 
out  to  see  Mr.  Wynn,  and  as  he  stepped  out 
of  the  door  fell  into  an  excavation  in  front 
of  same,  and  sustained  painful  injuries  at 
least.  It  appears  that  tbe  excavation  was 
made  by  reason  of  the  fact  that  the  com- 
pany was  repairing  its  depot.  The  excava- 
tion seems  to  have  been  immediately  in  front 
of  the  waiting  room  entrance,  and  from  3  to 
5  feet  deep,  and  some  2  or  3  feet  wide. 
Across  this  trench,  and  for  the  purpose  of 
getting  into  the  waiting  room,  some  planks 
were  placed  leading  into  the  door;  but  they 
were  unguarded  and  without  warning  light. 
Conly  said  he  could  not  see  the  excavation 
when  he  entered,  because  there  was  no 
light.  As  he  entered,  he  says  the  light  in 
the  waiting  room  was  shining  in  his  eyes 
and  blinded  him,  and  when  he  came  out 
the  light  was  behind  him,  and  the  excava- 
tion so  close  to  the  door  that,  while  it  was 
bright  enough  to  make  the  gravel  walk  vis- 
ible, it  did  not  light  up  this  excavation.  It 
is  not  our  purpose  to  intimate  how  serious 
were  the  injuries  Conly  received.  That 
question  is  left  to  the  jury.  The  question 
before  this  court  is  simply  whether  or  not 
the  facts  make  out  a  case  of  liability  on 
the  part  of  the  company.  The  court  below 
gave  a  peremptory  instruction  to  find  for  de- 
fendant, holding  that  Conly  was  not  a  pas- 
senger at  the  time  of  the  injury,  and  from 
this  action  of  the  trial  court  an  appeal  is 
prosecuted  by  the  executor. 

Let  us  first  review  the  statutes  of  the 
state  on  the  subject  of  the  railroad's  duty 
in  respect  to  its  depots  and  waiting  rooms. 
By  §  4854  it  is  made  the  duty  of  every  rail- 
road to  establish  and  maintain  such  depots 
as  shall  be  reasonably  necessary  for  the  pub- 
lic convenience;  and  by  §  4867  it  is  made  the 
duty  of  every  railroad  to  keep  rooms  open 
for  the  reception  of  passengers  at  least  one 
hour  before  the  arrival,  and  one-half  hour 
after  the  departure,  of  all  passenger  trains. 
Thus  it  is  that  the  law  requires  that  the 
railroads  shall  have  depots,  and  that  they 
shall  make  them  comfortable  and  access- 
ible at  reasonable  times  to  intending   pas- 


irerely  for  exercise  on  an  unlighted  plat- 
form, knowing  that  the  slope  of  the  land 
is  such  that  some  portions  of  the  platform 
must  be  some  distance  from  the  ground. 
This  case  is  not  of  much  value  upon  the  ques- 
tion, as,  although  it  might  be  conceded  that 
the  injured  person  was  a  passenger,  yet  he 
would  be  unable  to  recover  because  he  was 
not  acting  with  due  care. 

A  passenger  does  not  lose  his  rights  as 
such  by  going  from  the  waiting  room  or 
ticket  office  to  the  bagjrage  room  for  the 
purpose  of  checking  his  bajjrraiTe.  Exton  v. 
Central  R.  Co.  63  N.  J.  L.  3r>0,  56  L.R.A. 
28  L.R.A.(N.S.) 


508,  46  Atl.  1099;  Pineus  v.  Atlantic  Coast 
Line  R.  Co.  140  N.  C.  450,  111  Am.  St.  Rep. 
856,  53  S.  E.  297. 

Upon  the  somewhat  analogous  question  of 
rights  and  liabilities  of  parties  when  passen- 
ger temporarily  leaves  vehicle  before  com- 
pletion of  the  journey,  see  note  to  Finnegan 
v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  15  L.R.A, 
399. 

Upon  the  general  question,  when  does  a 
person  who  has  started  for  a  train  become  a 
passenger,  see  note  to  Webster  v.  Fitchbui^ 
R.  Co.  24  L.R.A.  521. 
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sengere.  It  would  be  useless  for  the  stat- 
ute to  require  the  railroads  to  keep  rooms 
open  for  the  reception  of  passengers  an  hour 
before  the  arrival  of  the  train,  unless  intend- 
ing passengers  could  make  lawful  use  of  the 
rooms,  within  that  limit  of  timCi  for  anj 
necessary  or  convenient  purpose  which  is 
in  furtherance  of  the  bona  fide  intention  to 
beeome  a  passenger.  This  is  the  manifest 
purpose  of  the  statute,  and  the  very  object 
of  having  the  waiting  room  open  is  to  re- 
ceive intending  passengers  and  their  hand 
baggage.  When  an  intending  passenger 
avails  himself  of  the  convenience  which  the 
law  has  established  for  his  benefit,  and 
which  the  railroad  must  provide,  within  a 
reasonable  time  before  the  arrival  of  the 
train,  his  object  being  to  facilitate  and 
further  his  purpose  to  take  passage,  even 
though  it  be  to  place  bis  hand  baggage  in 
the  waiting  room  as  a  matter  of  conven- 
ience to  himself  and  in  furtherance  of  his  ul- 
timate object,  such  person,  while  on  the  de- 
pot grounds  or  in  the  waiting  room,  is  a 
passenger,  and  entitled  to  all  the  protec- 
tion of  a  passenger,  though  he  have  a  pur- 
pose to  leave  again  before  the  arrival  of  the 
train  on  a  matter  of  convenience,  pleasure, 
or  business.  To  bold  otherwise  would  place 
tl»e  rights  of  persons  accepting  the  conven- 
iences provided  by  law  for  their  use,  in  a  pre- 
rarious  and  uncertain  condition  under  the 
law,  and  relieve  railroads  from  a  duty  which 
they  stand  under  to  the  traveling  public,  for 
which  no  sensible  or  just  reason  can  be  as- 
signed. It  is  a  matter  of  common  knowl- 
edge that  intending  passengers  use  the  wait- 
ing rooms  for  depositing  their  hand  satchels 
and  such  like,  many  minutes  before  a  train 
is  dne  to  arrive.  Some  may  loiter  around 
the  grounds  and  the  platforms,  while  others 
m^y  find  it  convenient  and  necessary  to 
cross  a  street  on  a  matter  of  business  or 
ploMure;  but  because  of  this  it  is  none  the 
less  the  duty  of  a  railroad  to  keep  its 
grounds  and  rooms  in  a  safe  condition,  both 
for  tbe  intending  passenger  who  imprisons 
himself  within  the  four  walls  of  the  wait- 
ing room  and  the  passenger  who  is  on  the 
grounds  for  the  purpose  of  relieving  him- 
"^If  from  the  burden  of  his  baggage  in  or- 
der that  he  may  go  out  for  some  purpose, 
it  being  certain  that  both  come  to  the  de- 
pot for  the  ultimate  purpose  of  taking  a 
train. 

It  is  argued  by  counsel  for  appellee  that, 
^fore  there  can  arise  the  relation  of  carrier 
and  passenger,  there  must  not  only  be  an 
intent  on  the  part  of  a  person  to  become  a 
l^ssenger  and  to  avail  himself  of  the  facili- 
ties offered  by  the  carrier  for  transportation, 
bnt  there  must  be  an  express  or  implied  ac- 
ft-ptance  by  the  carrier  of  the  person  so  in- 
tending as  a  passenger.  Many  authorities 
28  L.RA.(N.a) 


are  cited  to  sustain  this  proposition,  and 
we  find  no  fault  with  the  law  there  an- 
nounced; but  the  question  is,  What  consti- 
tutes this  acceptance?  Must  the  person  go 
to  the  agent  of  the  carrier  and  formally  an- 
nounce his  arrival  and  intention  to  take  pas- 
sage? Must  the  agent  then  and  there  for- 
mally accept  such  person,  in  order  to  es- 
tablish  the  relation?  Clearly  no  such  for- 
mality  is  required,  in  view  of  the  fact  that 
it  is  the  lawful  right  of  every  citizen  to  es- 
tablish this  relation,  with  or  without  the 
consent  of  the  railroad.  The  true  rule  is 
that,  when  the  railroad  has  opened  its  wait- 
ing room  for  the  reception  of  passengers  as 
required  by  law,  and  any  person  intending 
to  take  passage  on  the  train  next  to  come 
lias  resorted  to  the  depot  in  lawful  fur- 
therance of  that  purpose  and  in  a  proper  con- 
dition to  be  received  as  a  passenger,  there 
arises  from  these  acts,  as  a  matter  of  law, 
the  relation  of  carrier  and  passenger. 

The  contention  of  counsel  for  appellee 
that  the  relation  of  carrier  and  passenger 
could  not  arise  until  after  Conly  had  en- 
tered the  depot  grounds  on  his  return  from 
Wynn's  store  is  unsound  and  too  narrow. 
Conly  had  gone  to  the  depot  to  deposit  his 
satchel  in  the  waiting  room  only  fifteen  min- 
utes before  the  arrival  of  his  train.  His 
resort  to  the  depot  was  for  a  lawful  purpose 
and  in  furtherance  of  his  intention.  The 
depot  was  open  for  the  reception  of  passen- 
gers and  for  their  convenience.  If  he  had 
hunted  up  the  agent,  and  told  him  that  he 
contemplated  taking  the  next  train,  and  de- 
sired to  place  his  baggage  in  the  waiting 
room  and  go  out  to  see  Wynn,  the  agent 
would  doubtless  have  told  him  that  the 
waiting  room  was  there  for  the  full  conven- 
ience of  one  situated  as  he  was.  He  was 
making  the  very  use  of  the  waiting  room 
that  the  railroad  and  the  law  designed 
should  be  made  of  it.  Conly  was  no  loiterer 
on  the  depot  grounds.  He  was  no  idler  or 
trespasser;  but  he  was  there  on  the  lawful 
business  of  an  intending  passenger. 

We  have  found  no  case  precisely  like  the 
case  now  on  trial,  but  in  the  note  to  the  case 
of  Alabama  G.  S.  R.  Co.  v.  Godfrey,  130 
Am.  St.  Rep.  76,  will  be  found  many  author- 
ities discussing  this  subject  and  sustaining 
the  principle  here  announced.  In  §  907,  vol. 
2,  Hutchinson  on  Carriers,  it  is  said:  "It 
would  be  impossible  to  -frame  a  clear,  pre- 
cise, legal  definition  of  the  word  *  passen- 
ger,' which  would  embrace  all  its  essential 
elements."  In  6  Cyc.  Law.  &  Proc.  p.  530, 
it  is  said  that  the  relation  of  carrier  and 
passenger  exists,  as  to  railroad  companies, 
"not  merely  when  the  passenger  enters  the 
train  with  the  ticket  already  purchased, 
giving  him  a  contract  right  to  ride,  but 
when   he  enters  upon  the   premises  of  the 
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carrier,  with  intention  to  take  a  train  in  due 
course." 

The  case  of  Andrews  v.  Yazoo  &  M.  Val- 
ley R.  Co.  86  Miss.  129,  38  So.  773,  is  no  au- 
thority for  any  question  involved  in  this 
case.  In  the  Andrews  Case  it  is  shown  that 
Andrews  went  to  the  depot  more  than  two 
hours  before  the  train  he  desired  to  take 
was  due.  He  went  into  the  private  office 
of  the  agent^  and  requested  the  privilege  of 
doing  some  writing  on  account  of  his  own 
affairs,  thus  going  to  the  depot  and  making 
use  of  its  private  office  as  an  office  in  which 
to  transact  some  business  of  his  own.  While 
so  engaged  in  his  own  business  in  the  pri- 
vate office  of  the  depot,  the  depot  agent  and 
Andrews  got  into  a  personal  difficulty  about 
a  private  matter,  and  the  court  stated  in  the 
opinion  that  Andrews  had  gone  to  the  de- 
pot in  order  that  he  might  have  a  comfort- 
able and  convenient  place  in  which  to  trans- 
act his  own  business,  and  was  not,  therefore, 
a  passenger;  that  Andrews  was  knowingly 
violating  the  rules  of  the  company,  and 
could  not  claim  its  protection  under  the 
facts  of  that  case.  But  the  very  object  of 
Conly's  visit  to  the  depot  was  in  further- 
ance of  his  purpose  to  take  passage.  Every- 
thing he  did  while  there  was  in  accordance 
with  the  rules  of  the  company,  and  he  was 
merely  availing  himself  of  those  facilities 
which  the  company  had  placed  there  for  the 
use  of  passengers,  and  which,  under  the  law 
and  rules  of  the  company,  he  had  a  right 
to  use. 

In  view  of  what  we  have  heretofore  said, 
we  deem  it  unnecessary  to  further  disc^iss 
the  questions  argued  on  behalf  of  appellee. 

Reversed  and  remanded. 


WASHINGTON  SUPRERfE  COURT. 

W.   K.   MacFARLANE,   Respt., 

v. 

ALLAN-PFEIFFER   CHEMICAL   COMPA- 
NY, Appt. 

(—  Wash.  — ,  109  Pac.  604.) 

Mflflter— einployment  by  montli  —  loss 
of  time  through  sickness  —  recovery. 
A  servant  employed  by  the  month  can 
recover  no  compensation  for  the  time  dur- 
ing which  he  was  prevented  from  perform- 
ing services  by  sickness. 

(June   23,   1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
.'ecover  an  amount  allejjed  to  be  due  under 
a  contract  for  personal  services.     Reversed. 

The  facts  are  stated  in  the  opinion. 
28  L.RA.(N.S.) 


Mr.  J.  \¥.  Russell,  w^ith  Mr.  Leopold 
M.   Stern,   for  appellant: 

Under  a  contract  for  hiring  at  a  specifieu 
monthly  wage,  the  servant  is  entitled  to 
pay  for  the  time  actually  devoted  to  the 
master's  service,  but  is  not  entitled  to  pay 
lor  time  lost  on  account  of  sickness. 

Hunter  v.  Waldron,  7  Ala.  753;  Ryan  v. 
Dayton,  26  Conn.  188,  65  Am.  Dec.'  5G0: 
Nichols  V.  Coolahan,  10  Met.  449;  Fuller 
v.  Brown,  11  Met.  440;  Wolfe  v.  Howes, 
20  N.  Y.  197,  75  Am.  Dec.  388;  Clark  v. 
Gilbert,  26  N.  Y.  279,  84  Am.  Dec.  189; 
Dunlap  v.  Montgomery,  123  Pa.  27,  16  Atl. 
41 ;  Parker  v,  Macomber,  17  R.  I.  674.  10 
L.R.A.  858,  24  Atl.  464;  McClellan  v.  Har- 
ris,  7  S.  D.  447,  64  N.  W.  522;  McDonald  v. 
Montague,  30  Vt.  357. 

A  custom  among  wholesale  dealers  to  al- 
low their  salesmen  pay  for  time  lost  on  ac- 
count of  sickness  is  unreasonable. 

Sweet  v.  Leach,  6  111.  App.  212. 

Mr.  James  A.  Dougan  for  respondent. 

Morris,  J.,  delivered  the  opinion  of  the 
court : 

In  January,  1906,  respondent  was  em- 
ployed by  appellant  as  a  traveling  sales- 
man at  a  wage  of  $125  per  month  and  ex- 
penses. He  was  discharged  July  2d  follow- 
ing, and  in  January,  1909,  he  brought  this 
action  to  recover  $208.40,  claimed  to  be  du«* 
on  account  of  unpaid  wages.  The  answer 
admitted  the  employment,  but  denied  the 
service  for  the  full  period  of  six  months; 
alleged  about  fifty-five  days'  lost  time  in 
the  months  of  April,  May,  and  June,  and 
an  overpayment  of  $16.40.  The  court  be- 
low found  in  favor  of  plaintiff^  and  defend- 
ant appeals. 

There  can  be  no  question  but  that  respond- 
ent performed  no  service  during  the  time 
claimed  by  appellant.  He  does  not  claim 
to,  except  that  between  April  12th  and  22(1, 
when  he  admits  he  was  at  home  ill,  he  says 
he  sent  in  an  order  for  a  Seattle  house, 
and  that  between  May  7th  and  31st,  when 
he  admits  being  at  home,  he  mailed  about 
500  postal  route  cards.  The  question  then 
presented  is,  Can  a  servant  employed  by 
the  month  recover  for  lost  time?  It  is 
well  settled  that  he  cannot.  Under  the  old 
common-law  rule,  when  the  servant  was  em- 
ployed for  a  fixed  time,  the  contract  was 
considered  as  an  entirety,  and  no  recovery 
could  be  had  except  for  complete  perform- 
ance. The  rule  was  early  modified  by  the 
American  courts,  and  it  was  held  that, 
when,  because  of  sickness  or  other  reason 
not  the  fault  of  the  servant,  he  was  unable 
to  continue  in  his  employment,  he  could 
nevertheless  recover  pro  rata  for  the  service 
actually  performed,  less  any  damage  caused 
by  reason  of  failure  of  complete  perform- 
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ance.  Dunlap  v.  Montgomery,  123  Pa.  27,  16 
Atl.  41.  The  same  reasoning  which  pro- 
tects the  servant  in  permitting  him  to  re- 
cover for  service  actually  performed  pro- 
tects the  master  in  not  holding  him  liable 
except  for  services  actually  performed; 
and  the  servant  cannot  recover  for  time 
lost  through  his  own  illness  or  other  in- 
ability to  perform  the  required  service.  20 
Am.  &  £ng.  Enc.  Law,  pp.  19,  43;  Hunter 
V.  Waldron,  7  Ala.  753;  Ryan  v.  Dayton,  25 
(onn.  18S,  65  Am.  Dec.  560;  Nichols  v. 
Coolahan,  10  Met.  449;  Fuller  v.  Brown,  11 
Met  440;  Wolfe  v.  Howes,  20  N.  Y.  197, 
75  Am.  Dec.  388 ;  Clark  v.  Gilbert,  26  N.  Y. 
279,  84  Am.  Dec.  189;  Parker  v.  Macomber, 
17  R.  L  674,  16  L.R.A.  858,  24  Atl.  464; 
McClellan  v.  Harris,  7  S.  D.  447,  64  N.  W. 
522;  McDonald  v.  Montague,  30  Vt.  357; 
Hughes  V.  Toledo  Scale  &  Cash  Register  Co. 
112  Mo.  App.  91,  86  S.  W.  895.  The  court 
below  was  therefore  in  error  in  allowing  re- 


spondent full  time  for  the  months  of  April, 
May,  and  June. 

Respondent  cites  a  number  of  cases  where 
a  recovery  has  been  permitted  because  of 
some  waiver  by  the  master.  Such  cases  arc 
not  in  point  here,  as  there  is  no  waiver  ei- 
ther alleged  or  proved.  In  fact,  it  appears 
from  the  correspondence  of  the  parties  that 
appellant  had  informed  respondent  that  it 
was  neither  w^illing  nor  was  it  its  custom 
to  pay  its  salesmen  for  lost  time,  which 
would  seem  to  have  been  acquiesced  in  by 
respondent,  as  in  one  of  his  letters  to  the 
company  in  which  he  refers  to  his  illness  he 
skys :  "I  don't  know  what  your  system  is  in 
regard  to  sickness,  but  I  am  willing  to  stand 
by  it." 

The  judgment  is  reversed,  a^gfjl  the  cause 
remanded,  with  instructions  to  dismiss  the 
action. 

Rudkin,  Ch.  J.,  and  Gose,  Fullerton, 
and  Cliadwick,  JJ.,  concur. 

Petition  for  rehearing  denied. 


Xote,  — Right  of  servant  to  compensa' 
tion  in  case  of  incomplete  perform- 
V   anee  of  his  contract  caused  hy  physi- 
cat  disability. 

L  Performance  permanently  interrupted 
by  reason  of  the  physical  disa- 
bility of  the  servant. 

a.  In  general. 

1.  Abandonment     by     servant, 

315. 

2.  Dismissal  by  master,  318. 

3.  Servant     released     from     en- 

gagement,  318. 

b.  Doctrine    of    the    maritime    law, 

318. 
IL  Performance    temporarily    interrupted 
by  reason  of  the  physical  disa- 
bility of  the  servant. 

a.  Doctrine  of  common-law  courts. 

1.  Serva'^^'s  rights  in  respect  of 

work  actually  done,  319. 

2.  Servant's  rights  in  respect  of 

the  period  during  which  he 
was  disabled,  319. 

3.  Ser^-ant   not   bound  to   make 

up  for  lost  time,  322. 

4.  Servant's  rights  as  affected  by 

specific  stipulations,  322. 
6.  Effect    of    specific    statutory 
provisions,   323. 

b.  Doctrine     in     civil-law     jurisdic- 

tions. 

1.  Scotland,  323. 

2.  Louisiana,  324. 

3.  Quebec,   324. 

ni.  Effect  of  physical  disability  considered 
with  reference  to  circumstances 
importing  fault  on  the  servant's 

_  part. 

ttL.RA.(N.8.) 


III.— continued. 

a.  Disability    anticipated   when   con- 

tract was  made,  325. 

b.  Disability   caused   by   injury  sus- 

tained bv  reason  of  the  servant's 
own  negligence,    325. 
IV.  Dutv  of  servant  to  resume  work  after 

removal  of  his  disability,  325. 
V.  Master's  right  of  recoupment  for  dam- 
age caused  by  servant's  death  or  dis- 
ability, 326. 

/.  Performance  permanently  interrupt- 
ed  hy  reason  of  the  physical  disability 
of  the  servant, 

a.  In  general, 

1,  Abandonment  by  servant. 

In  a  South  Carolina  case  the  court,  pro- 
ceeding upon  the  broad  doctrine  that  wages 
may  be  "apportioned,"  allowed  the  plaintiff 
in  an  action  on  the  contract  to  recover  re- 
muneration pro  tanto.  1  -  The  doctrine  is 
manifestly  untenable.  It  has  been  explicitly 
rejected  in  two  jurisdictions,  >  and  its  un- 

1  Woodruff  V.  Thomas,  2  Speers,  L.  148. 
Compare  Bacot  v.  Parnell,  2  Rail.  L.  424. 

Sin  Greene  v.  Linton,  7  Port.  (Ala.)  133, 
31  Am.  Dec.  707,  where  plaintiff  had  cove- 
nanted to  serve  defendant  twelve  months  as 
master  in  a  smith's  shop,  and  was  to  re- 
ceive as  his  remuneration  on^  fourth  of  the 
net  proceeds  of  the  shop  during  that  time,  a 
declaration  which  stated  that  he  was  pre- 
vented by  sickness  from  discharging  his  du- 
ty under  the  contract  for  the  space  of  four 
months,  and  claimed  the  one  fourth  of  the 
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soundness  is  taken  for  granted  in  all  the 
cases  reviewed  below,  in  which  the  appro- 
priate remedy  is  declared  to  be  an  action  on 
a  quantum  meruit.  These  cases,  however, 
although  they  are  in  full  accord  with  respect 
to  this  point,  disclose  some  divergence  of 
views  regarding  the  precise  extent  to  which 
the  contract  should  be  treated  as  a  control- 
ling element  in  such  an  action. 

Some  ol  them  merely  assert  in  general 
ternut  the  right  of  the  servant  to  recover  on 
this  footing,  and  do  not  embody  any  definite 


theory  concerning  the  evidential  significance 
to  be  ascribed  to  the  contract.* 

In  Vermont  the  prima  facie  measure  of 
recovery  is  defined  as  being  a  proportionate 
part  of  the  stipulated  wages  for  the  period 
which  preceded  the  supervention  of  the  dis- 
ability. *  In  this  state  the  situation  is  ap- 
parently regarded  as  falling  within  the  scope 
of  the  general  rule  of  pleading  that  a  person 
may  bring  suit  on  the  common  counts  for 
the  value  of  services  rendered  under  a  spe- 
cial contract,  if  he  has  performed  the  con- 


net  proceeds  which  accrued  during  the  eight 
months,  was  held  defective.  Compare  the 
decision  of  the  court  in  Givhan  v.  Dai  ley, 
4  Ala.  336. 

In  American  Pub.  House  v.  Wilson,  63 
111.  App.  4ft,  where  a  servant  hired  for  a 
year  had  been  incapacitated  by  sickness  aft- 
er three  months'  work,  the  court  cited  the 
case  of  Cutler  v.  Powell,  6  T.  R.  320,  6  Eng. 
Rul.  Cas.  627,  as  being  controlling.  The  ac- 
tual ground  upon  which  the  judgment  en- 
tered by  the  lower  court  in  the  servant's  fa- 
vor was  set  aside  was  that  the  jury  had 
been  erroneously  instructed  that,  "if  the 
contract  between  the  plaintiff  and  the 
American  Publishing  House  does  not  pro- 
vide for  a  forfeiture  of  the  plaintiffs  salary 
as  damages  in  case  plaintiff  should  not  work 
for  the  entire  time  stated  in  the  contract, 
the  plaintiff  would  be  entitled  to  recover  for 
the  time  she  actually  did  work,  if  she  did 
not  work  the  entire  time.''  The  criticism 
of  the  court  of  appeals  was  that  the  con- 
tract contained  no  express  provision  for  a 
forfeiture  of  the  plaintiff's  salary  in  any 
event,  and  that  to  instruct  the  jury  in  the 
language  used  was  in  effect  to  tell  them 
that  the  plaintiff  was  entitled  to  recover,  as 
a  matter  of  law,  for  the  time  she  had 
worked,  irrespective  of  the  terms  of  the  con- 
tract. 

•  Hunter  v.  Waldron,  7  Ala.  756;  Lake- 
man  Y.  Pollard,  43  Me.  463,  69  Am.  Dec. 
77. 

In  Stolle  V.  Stuart,  21  S.  D.  643,  114  N. 
W.  1007,  where  a  woman  who  was  engaged, 
together  with  her  husband,  to  perform  serv- 
ices on  a  farm,  was  held  entitled  to  recov- 
er the  value  of  her  services,  the  decision  was 
rendered  with  reference  to  S.  D.  Comp. 
Laws,  §  3773,  regarding  the  effect  of  the  in- 
capacity of  an  employee  in  terminating  the 
contract. 

The  rule  laid  down  in  Ryan  v.  Dayton,  25 
Conn.  188,  65  Am.  Dec.  560,  is  that,  where 
the  contract  is  for  the  personal  services  of 
the  person  hired,  and  cannot  be  performed 
by  the  agency  of  another,  there  is  an  implied 
condition  that  an  inability  to  labor  during 
a  part  of  the  time  so  far  constitutes  an  ex- 
cuse for  not  laboring  during  such  time  that 
the  party  hired  is  not  thereby  deprived  of 
the  right  to  a,  reasonable  compensation  for 
the  services  actually  performed.  A  distinc- 
tion was  drawn  between  contracts  of  person- 
al service  for  a  definite  period,  and  con- 
tracts to  do  a  specific  piece  of  work,  such 
as  building  a  house  or  constructing  a  ma- 
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chine;  the  ground  of  the  distinction  being 
that  the  performance  of  the  former  class  of 
contracts  cannot  be  delegated,  while  the 
performance  of  the  latter  claas  may  be  ef- 
fected by  the  agency  of  a  person  other  than 
the  contractor.  The  nondelegable  quality  of 
the  service  rendered  under  the  former  de- 
scription of  contracts  was  to  be  regarded  as 
operating  to  the  advantage  of  the  servant  as 
well  as  of  the  master.  Accordingly,  the 
reasonable  implication  is  that,  if  the  master 
accepts  the  benefits  of  a  contract  involving 
this  incident,  it  is  on  the  understanding  that 
he  accepts  its  drawbacks  also,  and  one  of 
those  drawbacks  is  that  the  servant  may 
be  disabled,  without  any  fault  of  his  own, 
from  completing  his  contract.  For  the  rea- 
son that  the  case  did  not  necessarily  re- 
quire a  decision  upon  the  point,  the  cpurt 
declined  to  express  a  definite  opinion  re- 
garding the  correctness  of  the  Vermont  doc- 
trine, and  say  whether  the  servant  "would 
necessarily  be  entitled  to  a  proportional  part 
of  the  sum  agreed  to  be  paid  for  the  whole 
time,  and  that  it  should  not  be  reduced  so 
as  to  indemnify  the  employer  for  the  loss 
which  he  has  sustained  by  the  non fulfilment 
of  the  agreement." 

That  a  person  who  is  prevented  by  sick- 
ness from  completing  the  performance  of  an 
independent  contract  is  entitled  to  sue  on  a 
quantum  n^eruit  for  the  value  of  the  part 
completed  was  held  in  Hillyard  v.  Crabtree, 
n  Tex.  264,  62  Am.  Dec.  475;  Green  v. 
Gilbert,  21  Wis.  396.  . 

4  In  Fenton  v.  Clark,  11  Vt.  567,  an  action 
of  book  account  for  wages  at  a  stipulated 
monthly  rate,  the  court  laid  it  down  that, 
where  a  servant  is  discharged  from  his  eon- 
tract  by  the  act  of  God,  the  contract  may  be 
"apportioned,"  and  that  he  is  ''entitled  to 
recover,  as  upon  a  quantum  meruit  pro 
rata."  The  court  argued  as  follows:  View- 
ing the  present  as  a  contract  for  the  per- 
sonal services  of  the  plaintiff,  which  could 
only  be  performed  by  himself,  we  think 
that,  from  its  nature,  a  condition  was  im- 
pliedly attached  to  it,  that  an  inability  to 
labor  during  a  part  of  the  time  stipulated, 
produced  by  inevitable  necessity,  should  so 
far  constitute  an  excuse  for  not  laboring 
during  that  period  that  he  should  not  there- 
by be  deprived  of  e  right  to  a  reasonable 
compensation  for  the  service  performed  by 
him  under  it;  and  that  the  rule  that  where 
a  person  by  his  own  contract  creates  a  duty 
or  charge  upon  himself,  he  is  bound  to  make 
it  good,  if  ne  may,  notwithstanding  any 
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tract  on  his  part.  For  the  purposes  of  the 
application  of  that  rule,  partial  perform- 
ance, aoeompanied  by  a  valid  excuse  for  the 
failure  to  perform  completely,  is  deemed  to 
be  equivalent  to  complete  performance,  so 
far  aa  regards  the  period  during  which  serv- 
ices were  actually  rendered. 

The  New  York  doctrine  is  that  the  meas- 
ure of  recovery  is  the  value  of  the  services 
rendered,  "not  exceeding  the  rate  of  com- 
fipusation  secured  by  the  terms  of  the  con- 
tract.'*^  80  far  as  its  practical  results  are 
ronoemed,  this  doctrine  is  essentially  the 
same  as  that  adopted  in  Vermont.  But  its 
rationale  is  that,  in  order  to  do  justice  be- 
tween the  parties,  a  definite  evidential  val- 
ue should  be  attributed  to  the  contract,  and 
not  that  the  contract  should  be  regarded  as 
having  been  fully  performed  pro  tanto.  The 
writer  is  of  opinion  that  both  the  doctrines 
just  stated  are  unsatisfactory,  for  the  rea- 
son that  hi  numerous  instances  they  must 
operate  unfairly  either  for  the  employer  or 
the  employed. 


In  Vermont  it  has  been  laid  down  that  the 
servant  is  not  entitled  to  prosecute  his 
remedy  by  way  of  a  suit  on  a  quantum  mer- 
uit until  the  time  when  he  would  have  been 
entitled  to  receive  the  stipulated  wages,  if 
he  had  remained  in  the  employment  until 
the  expiration  of  the  agreed  term.  9  This 
consequence  is  unavoidable  if  it  be  assumed 
that  tlie  contract  may  properly  be  treated 
as  an  existent  and  controlling  factor.  But 
obviously  it  cannot  be  predicated  if  the  con- 
tract  is  regarded  as  being  wholly  dis- 
charged; and  this,  it  is  submitted,  is  the 
correct  view  of  the  juridical  situation.^ 

Whatever  theory  may  be  adopted  regard- 
ing the  nature  of  the  servant's  remedial 
rights,  there  is  manifestly  no  ground  upon 
which  a  right  of  action  can  be  predicated  in 
a  case  where  his  disability  supervened  before 
he  had  performed  any  service  under  his  con- 
tract. • 

Where  a  servant  has  died  after  a  period 
of  sickness,  it  is  evident  that,  if  the  effect 
of  his  absence  from  work  upon  the  ability  of 


cident  by  inevitable  necessity, — ^which,  prop- 
erly understood,  we  do  not  intend  to   im- 
pugn,— is  not  applicable  to  such  a  contract. 
The  court  then  cited  several  old  English  au- 
thorities regarding  the  effect  of  an  act  of 
God  in  discharging  contracts  of  various  de- 
scriptions,   and    proceeded    thus:      "These 
services  being  of  a  personal  character,  the 
eontraet  could  not  be  performed  by  anoth- 
er; and,  as  the  plaintiff  was  disabled  to  per- 
form it  himself,  by  reason  of  sickness,  which 
was  the  act  of  God,  upon  the  authority  of 
the  foregoing   cases  the  contract  was  dis- 
charged.    The  inquiry  then  arises.  What  i^ 
the  result?    It  appears  to  me  apparent  that 
the  plaintiff  must,  at  least  after  the  expi- 
ration of  the  four  months,  be  permitted  to 
recover,  as  upon  a  quantum  meruit  pro  rata, 
for  the  services  rendered.     Common  justice 
requires  this,  and  I  should  be  sorry  to  find 
that  it  was  not  tolerated  by  the  principles 
of  the  common   law.     To  hold,   in   a  case 
like  this,  where  the  plaintiff  has  been  dis- 
charged of  his  contract  by  the  act  of  God, 
that  there  can  be  no  apportionment,  upon 
the  technical   ground  that  the  contract  is 
entire  and  its  performance  a  condition  prec- 
edent,  is,    to    my    mind,    leaving   the    sub- 
stance, and  adhering  to  the  shadow.    If  the 
plaintiff  is  relieved  from  the  contract,  how 
can  the  defendant  interpose  it  as  a  reason 
why  the  plaintiff  should  not  recover  for  the 
lalmr  actually  performed,  though  performed 
under  the   contract    and   while   it   was   in 
force?    Suppose  a  minor  was  to  contract  to 
labor  for  another  for  a  given  time  and  for 
a  given  sum,  could  he  not  at  any  time  re- 
pudiate the  contract,  and  recover  for  such 
services  as  he  might  have  rendered?" 

In  Seaver  v.  Morse,  20  Vt.  620,  the  above 
esse  was  cited  as  an  authority  for  the  doc- 
trine that  recovery  may,  under  the  circum- 
stances in  question,  be  had  pro  rata  on  a 
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contract  to  be  "apportioned"  It  was  also 
followed  in  Hubbard  v.  Belden,  27  Vt.  645. 
See  note  11,  infra. 

In  Patrick  v.  Putnam,  27  Vt.  759,  the 
same  doctrine  applied  in  the  above  cases 
was  again  applied,  but  a  eounterclaim  for 
damages  was  allowed.  .■ 

»  Wolfe  V.  Howes,  20  N.  Y.  202,  75  Am. 
Dec.  388,  affirming  24  Barb.  174. 

6  Tebo  V.  Ballard,  36  Vt.  612.  The  court 
said:  "Without  entering  upon  any  discus- 
sion of  the  cases  involving  the  subject  of  the 
right  to  recover  compensation  for  the  work 
actually  performed  under  such  contracts  as 
this,  when  the  party  engaged  to  do  the  serv- 
ice fails  to  complete  the  stipulated  term  of 
service,  it  is  quite  obvious  that  the  other 
party  ought  not  to  be  subjected  to  any  great- 
er disadvantage  than  is  involved  in  the  loss 
of  service  for  the  residue  of  the  term.  In 
contracts  of  this  kind,  where  there  is  no 
time  stipulated  when  payment  for  service 
is  to  be  made,  the  law  implies  that  it  is  to 
be  made  at  the  end  of  the  term.  If,  in  this 
case,  the  boy  had  continued  in  the  service 
of  the  defendant,  no  duty  of  payment,  and 
no  right  to  demand  or  sue  for  the  payment, 
would  have  accrued  till  the  expiration  of  the 
term.  Because  he  found  occasion,  in  his 
temporary  misfortune,  to  cease  from  service 
without  performing  the  contract,  we  think 
it  would  be  difficult  to  assign  a  reason  why 
he  should  thereby  be  invested  with  the  right 
to  demand  and  sue  for  his  pay  at  an  ear- 
lier day  than  he  would  have  had  if  he  had 
performed  his  part  of  the  contract." 

7  In  Ryan  v.  Dayton,  25  Conn.  188,  65 
Am.  Dec.  500,  it  was  held  that  the  servant's 
right  of  action  accrues  immediately. 

8  Powell  V.  Newell,  59  Minn.  406,  61  N.  W. 
335  (no  action  maintainable  for  amount  of 
note  given  for  services  to  be  performed  in 
futuro). 


318 


WASHINGTON  SUPREME  COURT. 


June, 


his  personal  representatives  to  recover  com- 
pensation in  respect  to  that  period  is  con- 
sidered merely  with  reference  to  the  right 
of  the  master  to  rescind,  they  will  be  en- 
titled to  recover  if  he  refrained  from  exer- 
cising that  right.  9  This  rule  is  obviously 
applicable  whatever  may  have  been  the  dura- 
tion of  the  incapacity,  and  the  nature  of  the 
bodily  or  mental  conditions  by  which  it  was 
produced.  But  with  reference  to  the  doc- 
trine that  permanent  incapacitation  pro- 
duces of  itself  an  actual  dissolution  of  the 
contract,  it  has  been  held  that,  in  the  case 
of  a  mortal  sickness,  such  a  dissolution 
takes  effect  at  the  beginning  of  the  sick- 
ness, even  though  in  its  earlier  stages  it 
may  have  been  regarded  both  by  the  servant 
and  his  physician  as  merely  temporary.  In 
this  point  of  view  it  is  clear  that  no  wages 
would  accrue  during  the  sickness.  .But  the 
doctrine  is  one  of  questionable  soundness. 

In  a  case  where  the  wages  are  payable  in 
instalments,  the  servant  is  clearly  entitled 
to  recover  such  instalments  as  were  already 
due  and  payable  when  ho  was  incapacitated 
from  work.  10 

2.  Dismissal  by  master. 

In  cases  where  the  physical  incapacity  of 


the  servant  is  so  serious  or  so  prolonged  as 
to  justify  the  master  in  terminating  the 
employment,  and  it  is  terminated  by  him  on 
that  ground,  the  amount  recoverable  will 
be  computed  on  the  same  footing  as  in  cases 
where  the  servant  himself  abandoned  the 
contract,  li  But  manifestly  no  compensa- 
tion could  be  recovered  in  respect  of  the 
residue  of  the  term,  u 

If  the  physical  incapacity  of  the  servant 
was  not  of  such  severity  or  duration  as  to 
justify  the  master  in  terminating  the  con- 
tract, the  remedial  rights  of  the  former  are, 
of  course,  similar  to  those  predicated  in 
cases  of  wrongful  dismissal. 

3.  Servant  released  from,  engaQem,enJt. 

Where  a  servant,  after  having  been  in- 
capacitated for  some  time  by  sickness,  is  re- 
leased from  his  engagement,  he  is  entitled  to 
recover  on  a  quantum  meruit' tor  the  value 
of  the  work  performed  by  him.  W 

b.  Doctrine  of  the  m>aritifne  law. 

By  the  maritime  law  the  wages  of  a  sea- 
maji  for  the  whole  voyage  are  recoverable, 
where  he  is  permi^nently  disabled  by  sick- 
ness or  injury,  l* 


»Caden  v.  Fji^well,  98  Mass.  337.  The 
court  stated  its  conclusions  as  follows: 
"The  -son's  sickness  during  the  time  for 
which  the  plaintiff  seeks  to  recover  the 
amount  of  his  wages  is  agreed  not  to  have 
been  occasioned  by  his  fault.  His  illness  by 
visitation  of  God  was  no  breach  of  his  fath- 
er's covenant  with  the  defendants  that  he 
should  well  and  faithfully  serve  them,  and 
give  and  devote  to  them  his  whole  time  and 
labor  for  three  years,  at  the  expiration  of 
which  he  would  come  of  age,  and  no  ground 
for  abatement  or  diminution,  during  his 
life,  of  the  wages  which  the  defendants  had 
covenanted  to  pay  him.  The  defendants  nev- 
er undertook  to  terminate  the  contract 
while  he  lived,  and  it  was  not  determined  by 
the  law  until  his  death."  This  case  relates 
to  an  apprentice;  but  in  the  present  point 
of  view  that  circumstance  is  clearly  imma- 
terial. 

10  Johnson  v.  Walker,  356  Mass.  253,  31 
Am.  St.  Rep.  550,  29  N.  E.  522. 

11  In  Hubbard  v.  Belden,  27  Vt.  645,  a 
farm  hand  hired  for  six  months  was  entire- 
ly disabled  for  about  one  week  by  an  injury. 
After  that  he  was  able  to  do  light  work,  but 
did  not  recover  his  full  capacity  for  about 
Hix  months.  On  account  of  the  severity  of 
his  injury  and  the  remoteness  of  the  pros- 
pect of  his  recovery,  the  defendant  had  hired 
a  substitute.  Held  (citing  Fenton  v.  Clark, 
11  Vt.  557),  that  the  plaintiff  was  entitled 
to  recover  remuneration  to  the  extent  of  the 
benefits  derived  by  the  defendant  from  the 
partial  performance. 

18  In  McGarrigle  v.  McCosker,  83  App. 
28  L.R.A.(N.S.) 


Div.  184,  82  N.  Y.  Supp.  494,  affirmed 
in  178  N.  Y.  637,  71  N.  E.  1133,  the 
phiintifT  was  hired  as  a  salesman  for 
a  term  of  five  years  beginning  in  May, 
1898.  In  July,  1898,  the  defendant  made 
an  assignment  for  the  benefit  of  his  credit- 
ors, but  the  plaintiff  continued,  at  the  re- 
quest of  the  defendant,  to  work,  at  a  lower 
salary,  for  the  assignee  as  long  as  the  busi- 
ness remained  under  his  control.  In  Au- 
gust, 1899,  the  defendant  was  again  given 
control  of  the  business,  and  discharged  the 
plaintiff  in  February,  1901.  The  plaintiff 
had  been  absent,  by  reason  of  sickness,  for 
two  weeks  before  his  discharge,  and  for  an- 
other period  of  two  or  three  weeks  within 
the  preceding  six  months.  Held,  that  the 
plaintiff,  since  he  had  not  shown  either  a 
substantial  performance  of  his  contract  or 
a  condonation  by  the  defendant  of  defect- 
ive performance,  could  not  recover  dam- 
ages on  account  of  his  discharge. 

iSFahy   v.   North,    19   Barb.   341. 

14  Abbott  on  Shipping,  14th  ed.  p.  250,  cit- 
ing various  marine  ordinances;  Chandler 
V.  Grieves,  2  H.  Bl.  606,  note;  and  a  state- 
ment of  Lord  Mansfield  in  the  unreported 
case  of  Paul  v.  Eden   (1785). 

The  rule  laid  down  in  Chandler  v. 
Grieves,  supra,  was  adopted  in  Walton  v. 
Neptune,  1  Pet.  Adm.  152,  Fed.  Caa.  No. 
17,335;  Ex  parte  Giddings,  2  Gall.  56,  Fed. 
Cas.    No.   5,404. 

By  the  English  merchant  shipping  act 
of  1894,  §  158,  a  sick  or  disablcni  seaman 
who  is  left  behind  at  some  way  port  is  en- 
titled to  wages  pro  rata. 


1910. 
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//.  Performance  tetnporarily  interrupt- 
ed by  reason  of  the  physical  disabili- 
ty of  the  aervant. 

a.  Doctrine  of  common-law  courts, 

1.  Servant* s  rights  in  respect  of  uyorU 

actually  done. 

In  order  to  entitle  a  servant  to  recover 
compensation  under  an  entire  contract,  he 
must  show  thttt  he  had  substantially  per- 
formed his  part  of  the  agreement.  But  he 
need  not  prove  that  his  health  was  such 
during  the  whole  of  his  term,  as  to  enable 
liim  to  devote  all  his  time  actively  to  his  em- 
ployer. 1  This  rule  is  applicable  whatever 
may  be  the  length  of  the  period  during 
whieh  he  was  incapacitated  from  work.  The 
most  that  the  master  can  demand  is  that 
^me  allowance  should  be  made  on  account 
of  the  absence  of  the  servant. 

A  servant  who  resumes  work  after  having 
been  temporarily  disabled  by  sickness  is  en- 
titled to  recover  a  proportionable  part  of  the 
stipulated  wages  in  respect  of  the  services 
rendered  by  him  before  he  fell  sick.  8 

2.  ServanVa  rights  in  respect  of  the 
period  during  tchich  he  was  dis- 
abled. 

In  some  of  the  older  English  text-books 


and  decisions,  it  is  laid  down  that  if  the 
servant  falls  sick,  or  is  otherwise  disabled 
by  the  act  of  God,  the  master  must  not 
abate  any  part  of  his  wages  for  the  time 
during  which  he  was  incapacitated.^  But 
the  later  authorities  show  that  this  doctrine 
is  subject  to  some  limitations,  the  precise 
extent  of  which  has  not  yet  been  determined 
with  precision. 

( 1 )  One  limitation  is  obviously  necessitat- 
ed by  the  rule  which  empowers  the  master  to 
rescind  the  contract,  in  some  instances,  on 
account  of  the  servant's  disability,  even 
when  it  is  merely  temporary.  A  statement 
which  takes  due  account  of  that  rule  will 
assume  something  like  this  form:  A  serv- 
ant temporarily  prevented  by  sickness  or 
injury  from  discharging  his  duties  is  en- 
titled to  recover  his  wages  for  the  period 
during  which  his  disability  continued,  unless 
his  physical  condition  was  such  as  to  justi- 
fy the  master  in  dismissing  or  suspending 
him,  and  he  was,  as  a  matter  of  fact,  dis- 
missed or  suspended.  4 

(2)  It  would  seem  necessary  to  predicate 
a  special  limitation  as  regards  cases  where 
the  duration  of  the  disability  is  considerably 
larger  than  the  period  for  which  the  par- 
ties are  bound  by  the  contract.  It  is  diffi- 
cult to  suppose  that  a  court  would  hold 
that,  if  a  servant  hired  by  the  week  has 


^See  especially  Hunter  v.  Waldron,  7 
Ala.  756. 

•Hargrave  v.  Conroy,  39  N.  J.  Eq.  281. 

*Dalton's  Country  Justice,  chap.  141, 
cited  in  T.  Burn's  J.  P.  p.  222. 

In  one  case  Lord  Mansfield  observed  that 
the  master  "cannot  deduct  wages  in  pro- 
portion to  the  continuance  of  the  servant's 
pickness."  R.  v.  Christchurch,  Burr.  Sett. 
Cag.  494.      . 

*In  Cuckson  ▼.  Stones,  1  El.  &  El.  248, 
plaintiff  agreed  to  serve  the  defendant  for 
the  term  of  ten  years  in  the  capacity  of  a 
brewer.  In  consideration  of  the  premises, 
and  of  the  due,  full,  and  complete  service 
of  the  plaintiff,  the  defendant  agreed  to 
pay  him  £20  on  execution  of  the  agreement, 
to  furnish  him  with  a  house  and  coal  dur- 
ing the  whole  of  the  term  nf  ten  years,  and 
to  pay  him  the  weekly  sum  of  £2  10s  dur- 
ing the  term.  Some  years  after  entering 
the  aer^'ice,  the  plaintiff  fell  ill,  and  was 
confined  to  his  room  for  about  six  months. 
His  wages  were  paid  for  about  three 
months,  and  then  suspended.  After  he  was 
able  to  attend  again  personally  to  busi- 
nt'is.  he  was  paid  as  before  under  the  agree- 
ment. To.  an  action  by  the  plaintiff  to  re- 
cover wages  for  the  period  during  which 
be  had  been  ill,  the  defendant  pleaded  that 
the  plaintiff  was  not,  during  any  part  of 
the  time  for  which  such  wages  were 
claimed,  ready  and  willing  or  able  to  ren- 
der, and  did  not  in  fact  during  any  part 
of  such  time  render,  the  agreed  or  any  serv- 
ici".  On  showing  cause  against  a  rule  to 
28L.RJL(N.S.) 


enter  a  verdict  for  the  plaintiff  on  the 
plea,  it  was  held  that  the  averment  that 
the  plaintiff  was  not  ready  and  willing  or 
able  was  not  supported  by  his  physical  in- 
ability, for  a  time  only,  and  not  through 
his  own  default,  to  attend  personally  to 
the  business;  and  that,  the  contract  not 
having  been  rescinded,  the  defendant  was 
not  entitled  to  suspend  the  weekly  pay- 
ments during  that  time;  and  the  plaintiff 
was  therefore  entitled  to  the  verdict.  Lord 
Campbell,  Ch.  J.,  said:  "[The  plaintiff] 
could  not  be  considered  incompetent  by 
illness  of  a  temporary  nature;  but  if  he 
had  been  struck  with  disease  so  that  he 
could  never  be  expected  to  return  to  his 
work,  we  think  the  defendant  ought  to 
have  dismissed  him,  and  employed  another 
brewer  in  his  stead.  Instead  of  being  dis- 
missed, he  returned  to  the  service  of  the 
defendant  when  his  health  was  restored, 
and  the  defendant  employed  him  and  paid 
him  as  before.  At  the  trial,  the  defendant's 
counsel  admitted  that  the  contract  was  not 
rescinded.  The  contract  being  in  force,  we 
think  that  here  there  was  no  suspension 
of  the  weekly  payments  by  reason  of  the 
plaintiff's  illness  and  inability  to  work.  It 
is  allowed  that,  under  this  contract,  there 
could  be  no  deduction  from  the  weekly  sum 
in  respect  of  his  having  been  disabled  by 
illness  from  working  for  one  day  of  the 
week;  and  while  the  contract  remained  in 
force,  we  see  no  difference  between  his  be- 
ing so  disabled  for  a  day^  or  a  week,  or  a 
month," 
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been  disabled  for  several  weeks,  the  master 
will  be  bound  to  pay  him  the  wages  for  the 
whole  of  that  period  unless  he  has  been 
formally  dismissed  or  suspended.  But  the 
writer  has  not  found  any  decisions  which 
furnishes  any  explicit  information  concern- 
ing this  phase  of  the  subject.  Having  re- 
gard to  the  actual  facts  which  they  involve, 
the  first  two  cases  cited  under  the  next  para- 
graph might  be  viewed  as  pointing,  more  or 
less  distinctly,  to  the  existence  of  a  rule 
which  will  preclude  recovery  under  the  cir- 
cumstances mentioned.  But  this,  as  will  be 
seen,  was  not  the  ratio  decidendi  in  either 
c&Be. 

(3)  A  third  limitation  is  that  which  was 
admitted  in  two  cases  which  proceeded  upon 
the  ground  that  employees  hired  by  the  week 
or  any  shorter  time  are  not  entitled  to  com- 
pensation for  periods  during  which  they  are 
disabled.  <^  The  soundness  of  this  qualifica- 
tion, however,  in  so  far  as  the  courts  may 
have  intended  to  propound  it  as  one  of  gen- 
eral application,  seems  to  be  very  question- 
able. The  conception  of  the  servant's  rights 
which  it  represents  is  inconsistent  with  that 


which  is  exemplified  by  anothei  decision 
which  was  based  upon  the  theory  that  the 
wages  of  an  employee  hired  by  the  week 
should  be  disallowed  or  allowed,  in  respect 
of  a  period  of  disability,  according  as  he  is 
or  is  not  engaged  in  one  of  those  kinds  of 
work  which  are  commonly  described  as 
"manual.**  • 

But  the  decision  is  itself  not  entirely  sat- 
isfactory, if  it  imports  an  adoption  of  the 
broad  position  that  the  question  of  the  mas- 
ter's liability  or  nonliability  can  be  solved 
in  every  instance  by  the  test  suggested.  The 
character  of  the  work,  it  is  apprehended,  is 
simply  one  of  the  elements  to  be  considered 
in  determining  that  question.  All  that  can 
warrantably  be  asserted  in  this  connection  is 
that  the  payment  of  wages  in  respect  of  pe- 
riods of  disability  is  by  usage  much  less 
common  in  the  case  of  servants  who  are, 
than  in  the  case  of  servants  who  are  not, 
engaged  in  manual  work. 

(4)  Another  limitation  is  indicated  by  a 
decision  to  the  effect  that,  if  the  servant's 
disability  is  so  prolonged  that  his  master*;* 
interests  will  suffer  unless  someone  else  is 


This  decision  was  followed  in  Warren  v. 
Whittingham,  18  Times  L.  R.  508  (plaintiff, 
who  had  covenanted  to  devote  the  whole  of 
his  time  to  his  employer's  business,  was 
absent  for  ten  weeks). 

For  other  cases  in  which  the  doctrine 
that  wages  may  be  recovered  in  respect  of 
a  period  durinff  which  the  servant  was  tem- 
porarily unable  to  work,  see  Dartmouth 
Ferry  Commission  v.  Marks,  34  Can.  S.  C. 
366  {arguendo) ;  Qoode  v.  Dovning,  6  Terr. 
L.  R.  605  (bartender  hired  by  the  month 
was   absent  for  five  days). 

In  Hughes  v.  Toledo  Scale  &  Cash  Reg- 
ister Co.  112  Mo.  App.  91,  86  S.  W.  895,  it 
was  laid  down  broadly,  without  any  special 
reference  to  the  length  of  the  absence  from 
work  in  the  given  instance  ^six  weeks  out 
of  a  term  of  one  year),  that  a  person  hired 
for  a  definite  period  is  not  entitled  to  re- 
cover wages  for  the  time  during  which  he 
is  sick  and  unable  to  fulfil  his  contract. 
The  general  rule  thus  formulated  was 
clearly  opposed  to  the  weight  of  authority. 
The  case  upon  which  the  court  relied,  Pat- 
rick V.  Putnam,  27  Vt.  759,  was  one  in 
which  plaintiff  had  left  altogether  after 
working  thirty  days  out  of  the  year  for 
which  he  was  hired,  and  was  therefore  not 
in  point. 

For  cases  embodying  the  rule  that,  until 
some  action  has  been  taken  by  the  authori- 
ties, the  right  of  a  public  ofiicer  to  his 
salary  is  not'  affected  by  his  permitted  ab- 
sence on  account  of  sickness,  see  O'Leary  v. 
Board  of  Education,  93  N.  Y.  1,  45  Am.  Rep. 
156,  reversing  9  Daly,  161;  Devlin  v.  New 
York,  41  Hun,  281. 

A  court  which  is  administering  a  rail- 
road through  a  receiver  may  direct  the 
wages  of  an  employee  injured,  without  any 
fault  on  his  part,  in  the  line  of  his  duty, 
28  L.R,A.(N.S.) 


to  be  paid  for  the  period  during  which  he 
is  incapacitated  from  working.  Frcund- 
lich's  Case,  cited  in  33  Fed.  701,  followed  in 
Missouri  P.  R.  Co.  v.  Texas  &  P.  R.  Co.  41 
Fed.  319. 

(^  In  a  Canadian  case,  where  the  foreman 
of  a  shop  hired  by  the  week  had  been  dis- 
abled for  several  weeks,  it  was  laid  down 
that  there  is  no  rule  of  law  to  the  effect 
that  a  servant  engaged  by  the  week  or  day 
is  entitled  to  wages  during  absence  through 
illness.  Miller  v.  Morton,  8  Manitoba  L. 
Rep.  1.  This  statement  was  made  with  ref- 
erence to  a  judgment  rendered  in  favor  of 
the  defendant  by  a  trial  judge  sitting  with- 
out a  jury.  No  cases  were  cited  by  the 
court  in  its  very  brief  judgment. 

In  Adlets  v.  Progressive  Shoe  Co.  84  Mo. 
App.  288,  where  a  salesman  in  a  store 
hired  by  the  week  had  been  sick  for  five 
months,  the  court  proceeded  upon  the  doc- 
trine that  the  employment  of  the  plaintiff 
contemplated  actual  services,  and  that,  an 
he  was  unable  by  reason  of  sickness  to 
render  these,  he  was  not  entitled  to  com- 
pensation. 

•  In  Mott  V.  Baxter,  13  Colo.  App.  63,  56 
Pac.  192,  it  was  laid  down  that,  in  the  alv 
sence  of  proof  of  an  agreement  to  that  ef- 
fect, it  will  not  be  presumed,  in  an  action 
for  wages  by  a  stenographer  hired  at  fixed 
sum  per  week,  that  she  was  to  lose  her 
wages  for  the  time  she  was  necessarily  ab- 
sent on  account  of  sickness.  The  court 
observed  that  a  deduction  from  wages  on 
account  of  sickness  is  not  customary  in  the 
case  of  employees  performing  clerical  work. 
The  length  of  the  period  of  absence  is  not 
stated.  Presumably  it  was  short,  as  the 
deduction  claimed  is  referred  to  as  a  **smaU 
item." 
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hired  to  perform  his  duties,  the  master  may 
engage  a  substitute,  and  deduct  the  sum  re- 
quired for  his  remuneration  from  the  wages 
of  the  disabled  servant.'' 

In  view  of  the  uncertain  effect  of  the  au- 
thorities regarding  the  extent  of  the  obli- 
gation of  the  master  to  pay  remuneration 
in  respect  of  periods  of  disability,  in  cases 
where  the  obligatory  term  of  the  contract  is 
short,  the  practical  conclusion  to  be  drawn 
is  that  a  master  who  finds  that  a  servant  is 
disabled  by  a  sickness  or  injury  so  serious 
that  it  is  likely  to  continue  for  a  consider- 
able period  ought,  if  he  desires  to  secure 
himself  from  liability,  to  exercise  the  right 
of  dismissal,  which  under  such  circumstan- 
ces he  undoubtedly  possesses. 

Where  the  contract  is  terminable  by  no- 
tice, and  notice  is  given  after  the  seryant  is 
disabled,  he  is  entitled  to  recover  the  wages 
accruing  to  the  date  when  the  period  of  no- 


tice expires,  *  but  the  master's  liability  does 
not  extend  any  further.  9 

A  master  who  has  settled  with  a  servant 
without  keeping  back  any  of  his  wages  on 
accoimt  of  time  lost  by  reason  of  his  physi- 
cal incapacity  is  precluded  from  afterwards 
asserting  any  right  which  he  might  other- 
wise have  possessed  in  the  premises  to  make 
a  deduction  on  that  ground.  lO  On  the  other 
hand,  a  servant  may  by  his  own  pleadings 
estop  himself  from  asserting  any  rights 
which  he  might  otherwise  have  possessed  in 
the  premises.  ^^ 

If  it  is  a  general  rule  of  the  given  em- 
ployment that  an  employee  is  only  to  be 
paid  for  the  actual  time  that  he  is  on  duty, 
it  is  manifest  that  the  sole  question  to  be 
determined  in  an  action  for  wages  in  re- 
spect of  a  period  of  incapacity  is  whether 
he  had  notice  of  the  rule,  i* 

It  has  been  held  in  England  that  a  work* 


7  Hunter  v.  Waldron,  7  Ala.  756.  There 
tbp  plaintiff,  who  had  been  hired  as  over- 
seer of  a  plantation  for  a  year,  had  been 
incapacitated  by  sickness — on  one  occasion 
for  four  weeks,  on  another  for  two  weeks. 
The  court  said:  "The  fair  mode  of  adjust- 
ing compensation  in  such  case  is  to  allow 
a  deduction  to  the  defendant  for  any  loss  he 
may  have  sustained  in  consequence  of  the 
plaintiff's  illness,  and  pay  him  the  remain- 
der of  the  sum  agreed  for  the  year."  It  was 
held  to  be  error  to  give  an  instruction  which 
would  lead  the  jury  to  suppose  that  a  de- 
duction in  respect  of  the  period  of  absence 
could  be  made  only  by  virtue  of  an  express 
•greement;  that,  in  the  absence  of  a  con- 
tract, the  law  gives  the  master  the  right  to 
recoup  damages  for  that  period;  and  that 
the  burden  lies  on  the  servant  to  show  that 
he  is  entitled  to  be  paid  for  that  period. 
The  broad  language  thus  used  is  presumably 
to  be  construed  with  relation  to  the  facts 
involved.  It  can  hardly  be  supposed  that 
the  court  intended  to  repudiate  the  original 
doctrine  of  the  common  law,  as  stated  at 
the  banning  of  this  section,  and  to  sub- 
stitute, as  applicable  to  all  cases,  a  converse 
theory  to  the  effect  that  the  master  is  prima 
fseie  entitled  to  deduct  from  the  servant's 
wages  a  sum  proportioned  to  the  time  lost 
by  reason  of  his  sickness.  Such  a  theory 
would,  it  is  submitted,  be  opposed  to  the 
general  current  of  the  authorities. 

•R.  V.  Raschen,  38  L.  T.  N.  S.  38. 

•Ritchie  v.  Hall,  23  New  Zealand  L.  R. 
1107,  afllrming  23  New  Zealand  L.  R.  400. 

lOPniasing  Vin^ar  Co.  v.  Meyer,  26  111. 
App.  564.  There  the  evidence  shows  that 
daring  the  plaintifi^s  sickness  it  was  the  de- 
fendant's intention  to  pay  him  his  salary 
without  deduction;  that  it  was  in  pursu- 
ance of  such  intention  that  the  credits 
proved  were  given,  and  the  balance  of  the 
current  salary  paid  in  full,  and  that  it  was 
not  until  the  time  of  the  plaintiff's  dis- 
charge that  the  defendant  conceived  the 
idea  of  charging  back  to  him  the  amount  of 
28L.R.A{N.S.)  21 


his  salary  during  his  sickness,  and  of  claim- 
ing on  this  ground  a  set-off  in  an  action  on 
a  promissory  note  given  to  the  servant. 

In  Dickinson  v.  Norwegian  Plow  Co.  101 
Wis.  167,  76  N.  W.  1108,  the  defendant  had 
kept  no  record  of  the  time  lost  on  account 
of  sickness  by  a  servant  he  employed  by 
the  year,  and  made  no  charge  against  him 
therefor,  but  at  the  end  of  each  year  settled 
with  him  and  paid  him  the  balance  due.  On 
a  final  settlement  the  employer  sought  only 
to  retain  a  certain  sum  by  which  he  claimed 
the  salary  for  the  last  year  had  been  re- 
duced. The  court,  citing  the  above  de- 
cision, held  that  he  thereby  waived  any 
claim  for  said  loss  of  time. 

11  In  Nichols  v.  Coolahan,  10  Met.  449,  a 
contract  was  made  by  N.  and  C.  that  N. 
should  have  $11  per  month  and  board  so 
long  as  he  should  work  for  C;  C.  informing 
N.  that  he  (C.)  might  not  have  two  days' 
work  for  him.  N.  worked  for  C.  several 
months,  and  brought  an  action  for  his 
wages,  and  annexed  to  his  writ  a  bill  of 
particulars,  in  which  he  charged  the  price 
agreed  on  per  month,  and  gave  C.  credit 
for  a  certain  sum  on  account  of  three 
weeks'  sickness  of  N.,  during  which  time  he 
was  unable  to  work.  C.  filed  in  offset  an 
account  against  N.  for  board  during  his 
sickness.  Held,  that  the  contract  was  a 
hiring  by  the  month;  that  C.  was  not  en- 
titled to  payment  for  N.'s  board  during  his 
sickness;  but  that  N.  could  not  recover 
wages  during  any  part  of  the  time  of  his 
detention  from  work  by  sickness. 

U  In  Dartmouth  Ferry  Commission  v. 
Marks,  34  Can.  S.  C.  366,  a  finding  which 
negatived  notice  was  considered  by  one  of 
the  judges  to  be  unwarrantable,  where  the 
evidence  showed  that  the  servant  had  ac- 
cepted and  signed  a  receipt  for  a  month's 
wages  from  which  the  pay  for  two  days  on 
which  he  was  absent  from  duty  was  deduct- 
ed, and  that  his  conversations  with  other 
employees  showed  that  he  was  aware  of  the 
rule.    In  the  judgment    delivered    for    the 
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man  engaged  at  a  weekly  salary,  Avho  has 
claimed  'and  received  compensation  under 
the  workmen's  compensation  act  of  1897  in 
respect  .of  partial  incapacity  for  work  re- 
sulting from  injury  received  by  him  during 
the  course  of  his  employment,  is  not  entitled 
to  claim  his  wages  during  the  time  for 
which  he  has  been  incapacitated.  IS  But 
this  decision  merely  embodies  the  conclu- 
sion of  the  court  with  regard  to  the  effect 
of  the  statute  in  question.  It  is  not  to  be 
regarded  as  enouncing  a  general  rule  appli- 
cable to  every  case  in  which  the  servant  has 
been  indemnified  by  his  master  for  a  disa- 
bling injury.  As  a  claim  based  on  the  obli- 
gation of  the  master  to  pay  the  stipulated 
wages,  and  a  claim  for  indemnity  for  an  in- 
jury received  in  the  course  of  the  employ- 
ment, constitute  independent  and  distinct 
causes  of  action,  it  seems  clear  that,  apart 
from  the  operation  of  some  statute,  the  sat- 
isfaction of  a  claim  of  the  latter  descrip- 
tion is  not  a  bar  to  an  action  for  wages. 

3.  Servant  not  hound  to  make  up  for 

lost  time, 

A  servant  whose  contract  covers  a  definite 
term    is    under    no  obligation    to  continue 


working  after  the  expiration  of  the  term, 
in  order  to  make  up  for  time  lost  by  reason 
of  illness  or  conditions  of  the  weather  whicn 
rendered  it  impracticable  to  perform  his  du- 
♦.ies.  H 

4.  ServanVs  rights  as  affected  hy  spe- 
cifio  stipulations. 

In  order  to  protect  the  employer  against 
the  possible  damage  which  may  be  caused 
by  the  unexpected  absence  of  a  disabled  serv- 
ant, it  is  sometimes  stipulated  in  the  con- 
tract of  hiring  that  a  certain  amount  of 
wages  shall  be  forfeited  by  any  servant  who 
fails  to  give  notice  of  his  disability,  l^  By  a 
more  uncommon  description  of  agi'eemeni, 
resorted  to  only  in  those  employments  which 
demand  an  unusually  high  degree  of  physi- 
cal efficiency,  the  master  reserves  the  right 
of  suspending  the  servant  for  a  definite  pe- 
riod, if  he  fails  to  keep  himself  in  ti»r  sound 
condition  required  for  the  satisfactory  per- 
formance of  the  given  work.  Such  stipula- 
tions arc  valid,  and  from  the  time  when  the 
right  of  suspension  is  exercised  the  masters 
obligation  to  pay  the  agreed  compensation 
ceases,  either  partly  or  entirely,  according 
as  it  may  be  provided  in  the  contract,  w 


court,  this  aspect  of  the  case  was  not  dis- 
cussed, the  decision  being  put  upon  another 
ground. 

18  Elliott  V.  Liggens  [1902]  2  K.  B.  84. 

1*  Rickard.  v.   Couto,  6  Haw.  507. 

1*  In  Noon  v.  Salisbury  Mills,  3  Allen, 
340,  the  plaint*^  had  agreed  to  forfeit  his 
wages  if  he  should  fail  to  comply  with  cer- 
tain printed  regulations,  one  of  which  was 
that  persons  employed  *'are  not  allowed  to 
be  absent  from  their  work  without  the  con- 
sent of  their  overseer,  except  in  case  of 
sickness,  and  then  they  are  required  to  send 
him  word  of  the  cause  of  their  absence." 
Held,  that  he  could  not  maintain  an  action 
to  recover  for  his  labor,  if  he  left  his  work 
by  reason  of  sickness,  and,  though  able  to 
send  word  of  the  cause  of  his  absence  to 
the  overseer,  omitted  to  do  so. 

In  Corsi  v.  Maretzek,  4  E.  D.  Smith,  1, 
where  the  plaintiff,  a  singer,  had  stipulated 
to  conform  strictly  to  the  regulations  of  the 
opera  company  "commonly  in  use,"  it  was 
held  that,  as  a  condition  to  his  right  of 
salary,  he  was  bound,'  in  case  of  antici- 
pated indisposition,  to  give  notice  thereof 
to  the  director  on  or  before  1  o'clock  on  the 
day  of  performance,  evidence  having  been 
adduced  establishing  the  existence  of  a  gen- 
eral regulation  to  that  effect  in  this  and 
similar  establishments.  The  contract  also 
provided  for  forfeiture  of  a  month's  salary 
in  case  the  plaintiff  should  fail  to  attend 
at  any  stated  performance,  except  in  the 
event  of  sickness  certified  to  by  a  doctor  to 
be  appointed  by  the  director.  Held,  that 
the  provision  was  binding  upon  the  plain- 
tiff, although  the  person  appointed  by  the 
director  was  a  homeopathic  practitioner. 
28  L.R.A.(N.S.) 


The  court  said:  "The  fact  of  the  plaintiff's 
nonattendance  at  the  concert  in  question 
having  been  proved,  it  rested  with  him  to 
show  by  Dr.  Quin  that  he  was  incapable  of 
attending  from  sickness.  He  was  either  re- 
quired to  do  this,  or  prove  that  he  had  in 
due  time  notified  the  doctor  or  the  manager 
of  his  illness.  He  offered  no  such  testi- 
mony; but,  having  shown  that  Dr.  Quin 
practised  upon  principles  of  homeopathy,  he 
insisted  that  he  was  not  a  doctor,  and  that, 
the  defendant  having  failed  to  appoint  a 
doctor,  he  was  at  liberty  to  show  by  general 
testimony  that  he  was  ill  upon  the  night  in 
question.  ...  By  the  terms  of  the  con- 
tract, the  selection  of  the  doctor  was  left 
entirely  to  the  defendant,  and  it  was  foi 
him  to  judge  of  the  fitness  or  capacity  nt 
the  person  to  be  selected.  All  that  he  was 
required  to  do,  in  the  fair  interpretation  of 
the  contract,  w^as  to  appoint  a  pei*son  who 
made  it  his  business  to  practise  physic,  and 
it  was  wholly  immaterial  to  what  school  of 
medicine  the  person  so  selected  belonged,  or 
whether  he  belonged  to  any.  The  legal  sip- 
nification  of  the  term  'doctor,'  when  em- 
ployed as  it  is  in  this  contract,  means  sim- 
ply a  practitioner  of  physic  The  system 
pursued  by  the  practitioner  is  immaterial. 
The  law  has  nothing  to  do  with  the  merits 
of  particular  systems." 

"In  Rusself  v.  National  Exhibition  Co. 
CO  App.  Div.  40,  69  N.  Y.  Supp.  732,  the 
plaintiff  was  engaged  to  play  baseball,  un- 
der a  contract  which  authorized  his  dis- 
charge without  pay  for  a  definite  period  for 
lack  of  sound  physical  condition,  and  re- 
quired him  to  keep  himself  in  the  best 
physical  condition  to  play  ball   during  the 
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Where  one  of  the  regulations  of  a  friendly 
society  which  a  servant  has  joined  in  com- 
pliance with  the  rules  of  his  employer  ex- 
plicitly provides  that  he  shall  he  entitled 
to  sick  pay  during  sickness,  but  not  while 
receiving  wages  from  his  employer,  he  clear- 
ly cannot  recover  any  wages  in  respect  of  a 
period  during  which  he  was  in  receipt  of  the 
sick  pay.  IT 


5.  Effect    of    specific    statutory    provi- 
sions. 

An  employer  who,  when  sued  for  wages  al- 
leged to  be  payable  in  respect  of  a  period 
of  sickness,  seeks  to  escape  liability  on  the 
ground  of  the  claims  being  barred  by  a  regu- 
lation made  by  an  executive  official  in  pur- 
suance of  the  terms  of  a  statute,  must,  of 
course,  show  that  the  regulation  in  question 
was  authorized  by  the  statute  relied  upon,  l* 


h.  Doctrine   in   civil'lato   jurisdictions, 

1.  Scotland. 

The  Scotch  decisions  are  obscure  and  con- 
flicting, and  possibly  different  rules  are  ap- 
plicable, according  as  the  servant's  incapaci- 
ty was  due  to  sickness  or  to  injuries  re- 
ceived in  the  course  of  his  employment. 

With  regard  to  the  former  description  of 
incapacity,  it  is  laid  down  by  the  older  au- 
thorities that  a  servant  who  is  hired  for  a 
fixed  period  is  entitled  to  his  full  wages, 
though  he  should  by  sickness  be  disabled 
from  his  service  for  a  part  of  that  time,  l 
This  broad  doctrine,  however,  has  not  been 
accepted  by  all  the  authorities.  8  The  only 
reported  decision  which  bears  on  the  subject 
is  one  in  which  a  farmer  was  held  not  to  be 
entitled  to  deduct  any  part  of  the  wages  of 
a  servant  hired  for  a  year,  on  account  of  his 
having  been  disabled  from  work  by  sickness 


playing  season,  providing  that,  if  he  failed 
to  do  so,  the  defendant  might,  on  reason- 
able notice,  deduct  from  the  amount  due  or 
to  become  due  a  proportional  part  of  plain- 
tiff's consideration  while  his  disability  con- 
tinued. In  an  action  by  the  plaintiff  for 
his  salary,  after  he  had  been  suspended  un- 
der the  stipulation,  it  was  held  that  an  in- 
struction stating  that  a  discussion  of  plain- 
tiff's condition  was  not  necessary  because 
plaintiff  was  entitled  either  to  a  cancelation 
of  his  contract  or  to  suspension  for  a  defi- 
nite period  was  erroneous  as  eliminating  a 
proper  defense,  since  plaintiff's  physical 
condition  was  an  essential  element  of  the 
contract.  It  was  also  held  that  a  notice 
that  plaintiff  was  suspended  without  pay 
until  he  was  in  a  fit  condition  to  play  ac- 
cording to  his  contract  constituted  a  sus- 
pension for  a  definite  period,  within  the 
meaning  of  the  contract,  since  it  was  as 
definite  as  the  cause  assigned  for  suspen- 
sion would  permit. 

"Niblctt  y.  Midland  R.  Co.  [1907]  K.  B. 
96.  The  court  characterized  the  claim  of 
the  plaintiff  as  "an  attempt  to  apply  gen- 
eral principles  of  law  to  a  special  contract 
which  they  would  not  fit." 

U  Young  V.  Tockassie,  2  Austr.  Comm.  L. 
R.  470.  In  that  it  appeared  that  the 
amendment  of  the  Queensland  Pacific  Island 
l&bor  act  provides  (§3)  that  all  agreements 
made  with  islanders,  whether  the  stipulated 
time  for  their  return  to  their  native  islands 
has  arrived  or  not,  shall  be  in  a  certain 
fcrm  prescribed  by  schedule  6  to  the  act. 
In  that  schedule  there  is  a  provision  to  the 
^eet  that  no  wages  shall  be  deducted  for 
medical  attendance.  In  the  principal  act 
there  is  a  section  which  empowers  the  gov- 
ernor in  council  to  make  regulations  "not 
inconsistent  with  the  provisions  of  the  act, 
for  the  due  and  effectual  execution  of  the 
provisions  thereof,  and  respecting  any 
matter  or  thing  necessary  to  give  effect  to 
the  objects  of  this  act,  etc."  A  regulation 
2SL.ILA.(N5.) 


purporting  to  be  made  in  pursuance  of  this 
section  provided  that  "no  employer  of  any 
time-expired  islander  shall  be  required  to 
pay  the  wages  of  any  such  islander  during 
sickness."  In  a  proceeding  by  a  time-ex- 
pired islander  to  recover  a  sum  deducted 
from  his  wages  for  a  period  during  which 
he  was  sick,  it  was  held  (affirming  the  de- 
cision of  the  Queensland  supreme  court) 
that  this  regulation  did  not  fall  within  the 
enabling  words  of  §  47  of  the  act,  and  was 
consequently  ineffective  to  exclude  the  oper- 
ation of  the  common  law  in  the  case  of 
such  agreements  as  were  made  in  the  statu- 
tory form.  Accordingly,  as  the  written 
agreement  for  service  contained  no  stipu- 
lation regarding  such  a  deduction,  the  re- 
spondent was  held  to  be  entitled  to  recover. 
Ihe  court  expressed  its  inability  to  see  how 
the  power  to  make  regulations  could  be 
treated  as  authorizin|;  regulations  which 
altered  the  law  regardmg  the  obligations  of 
masters  and  servants  under  agreements 
drawn  up  in  the  form  prescribed  by  the 
statute. 

1  Eraser  on  Mast.  &  S.  p.  141,  referring 
to  Erskine,  Principles,  3,  3,  16,  2  Hutch,  p. 
168;  Bankt.  1,  20,  19. 

8  In  Bell's  Principles  of  the  Law  of  Scot- 
land, §  170,  it  is  laid  down  that  sickness 
will  excuse  nonperformance  for  a  short 
time,  but  that,  if  the  inability  should  con- 
tinue long,  and  a  substitute  should  be  re- 
quired, the  master  will  be  discharged  from 
his  counter  obligation  to  pay  wages. 

This  also  is  the  opinion  of  Pothier,  who 
says  (Louage,  art.  168)  that  when  a  serv- 
ant hired  for  a  year,  month,  or  other  fixed 
period  is  disabled  by  sickness  for  any  con- 
siderable portion  of  the  term,  the  master  is 
entitled  to  deduct  a  proportionate  part  of 
his  wages;  but  that,  if  the  indisposition  is 
slight,  and  only  prevents  the  servant  from 
working  for  a  few  days  in  the  year,  no  de- 
duction can  be  made.  See  Eraser,  Mast.  & 
S.  p.  141. 
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during  eleven  weeks  of  that  period.  •  We  al- 
so find  a  judicial  expression  of  opinion, 
which  is  relevant  in  this  connection  in  a  dic- 
tum that  ''it  was  shameful  in  any  master  to 
say  that  he  was  entitled  to  compensation  for 
a  period  of  sickness  during  which  his  serv- 
ant was  incapacitated  from  lahor."^  Ac- 
cording to  Lord  Fraser  (Master  and  Serv- 
ant, p.  142),  this  statement  cannot  be  tak- 
en, and  was  possibly  not  intended,  as  a  gen- 
eral statement  of  legal  doctrine.  But  one  of 
the  judges  of  the  court  of  sessions  has  de- 
clined to  indorse  this  criticism.  9 

Apparently  the  only  conclusion  that  can 
be  drawn  from  this  curiously  nebulous  body 
of  authorities  is  that  a  servant  has  ordinari- 
ly no  right  to  be  paid  wages  for  time  during 
which  he  was  not  fulfilling  his  part  of  the 
contract,  the  only  exception  to  this  rule  be- 
ing predicated  where  the  disability  is  of  a 
very  short  duration  in  proportion  to  the  pe- 
riod of  hiring.6 

•With  regard  to  the  effect  of  injuries  re- 
ceived by  a  servant  in  the  course  of  his  em- 
ployment, it  is  laid  down  in  one  text-book 
that  a  disability  arising  from  this  cause 
will  excuse  his  nonperformance  of  the  con- 
tract, and  will  not  entail  a  forfeiture  of  his 
wages  for  the  period  of  incapacity. 7  In  an- 
other treatise  it  is  stated  broadly  that  "if 
a  man  be  disabled  in  the  course  of  his  serv- 
ice, and  in  consequence  of  doing  his  duty,  as 
where  a  groom  is  kicked  by  his  master's 
horse,  he  is  entitled  to  full  wages  till  the 
covenanted  issue  of  the  service,  however  re- 
mote." • 

In  the  opinion  of  Lord  Fraser,  this  doc- 
trine, in  so  far  as  it  draws  a  distinction  be- 
tween sickness  caused  by  hurts  .received  in 
the  master's  service,  and  sickness  ciyused  by 
other  accidents,  is  contrary  to  .principle.  His 
conclusions  are  summed  up  in  the  following 
passage  (Mast.  &  S.  p.  141)  ;:"Xf  an  injury 
occurring  to  a  servant  in  the  discharge  of 
his  duty  can  be  imputed  to  the  recklessness 
or  negligence  of  his  master,  then  the  serv- 
ant's true  remedy  is  an  action  for  damages. 
On  the  other  hand,  if  the  injury  is  due  to 
pure  accident,  there  seems  no  reason  why 


the  master  should  be  required  to  make  com- 
pensation therefor.  As  wages  are  the  coun- 
terpart for  service  given,  and  none  is  given, 
it  is  not  only  hard  on  the  master,  but  not 
reconcilable  with  the  law  of  contract,  that 
he  should  be  obliged  to  pay  just  the  same  as 
if  the  contract  were  fulfilled.  It  is  thought 
that  the  better  rule  is  that  a  servant  dis- 
abled without  fault  on  his  part,  and  with- 
out fault  on  the  part  of  the  master,  has  no 
claim  for  wages  during  disablement^  though 
this  may  have  been  caused  by  injury  sus- 
tained when  in  the  performance  of  his 
work." 

S,  Louisiana, 

In  this  state  the  doctrine  applied  in  the 
case  of  overseers  of  plantations,  who  are 
nominally  engaged  by  the  year,  is  similar  to 
that  which  has  been  adopted  in  common-law 
jurisdictions.  Protracted  sickness  is  deemed 
to  be  a  sufficient  cause  for  discharging  them. 
But  until  an  overseer  has  been  discharged, 
his  wages  continue  to  accrue,  unless  the  con- 
trary has  been  stipulated.  9  Presumably  a 
like  rule  prevails  with  regard  to  other  class- 
es of  servants  hired  for  a  fixed  period,  and 
remunerated  in  money.  If  a  servant  whose 
remuneration  is  to  consist  of  a  share  of  the 
crop  raised  by  him  is  discharged  on  ac- 
count of  long-continued  sickness,  the  master 
is  required  to  pay  him  a  proportionable  part 
of  the  value  of  the  crops  for  the  time  dur- 
ing which  he  has  actually  been  employed,  u 

3.  Quebec. 

Apparently  the  only  reported  case  direct- 
ly in  point  is  one  in  which  it  was  held  that 
a  servant  hired  by  the  month,  who  abandons 
his  employment  on  account  of  sickness  while 
one  of  the  months  is  still  incomplete,  i^  en- 
titled to  his  wages  for  the  time  during 
which  he  has  worked,  ii  In  another  case 
the  question  whether  the  employer  was  lia- 
ble for  a  portion  of  the  servant's  wages 
which  had  been  kept  back  during  a  long  pe- 
riod of  disability  was  alluded  to,  but  not  de- 
termined. W 


« White  V.  Baillie  (1794)  Morr.  10147. 
In  his  treatise  on  Master  and  Servant 
(p.  142),  Lord  Fraser  asserts  that  this  case 
is  not  of  high  authority,  as  it  appears  to 
have  been  decided  on  its  own  circum- 
stances, and  "without  laying  down  any 
general  rule  on  the  subject." 

4  Lord  Meadowbank  in  Maclean  v.  Fyfe 
(1813)  F.  C.  (Sc.)  698,  the  remark  being 
made  with  reference  to  an  allegation  of  the 
defendant  that  there  was  an  understanding 
that  the  plaintiff  was  to  make  up  for  time 
lost  ,by  his  indisposition. 

6  Lord  Moncrieff  in  Manson  v.  Downie, 
12  Sc.  Sess.  Cas.  4th  scries,  1103.' 

•  See  Fraser,  Mast  &  S.  p.   142. 
28  L.R.A.(N.S.) 


^7  Bell's  Principles  of  the  Law  of  Scot- 
land, §  179. 

•  Tait's  Justice,  auh,  voc.  "Servant," 

9  Miller  v.  Gidiere,  36  La.  Ann.  201. 

10  Jeter  v.  Penn,  28  La.  Ann.  230,  26  Am. 
Rep.  98. 

11  For  tin  v.  Tremblay  (1832)  10  Legal 
News   (L.  C.)   230. 

18  In  Prevost  v.  L' Association  de  Bien- 
faisance,  Rap.  Jud.  Quebec,  9  C.  S.  381. 
There  the  plaintiff,  a  police  constable,  was 
retained  on  the  force  during  a  long  illness, 
by  the  superintendent,  but  about  half  his 
pay  was  deducted  by  the  latter  and  handed 
over  to  the  defendant,  a  benefit  society 
founded  for  the  assistance  of  the  police,  of 
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///.  Effect  of  pHysic€Ll  disability  cou' 
sidered  %aith  reference  to  circum- 
stances importing  fault  on  the  serv' 
anl*s  part, 

a.  Disability  anticipated  when  contract 

was  made. 

It  b««  been  held  that  no  recoirery  in  re- 
spect of  the  nervioes  actually  rendered  can 
be  had  in  a  case  where  the  disability  hy 
which  complete  performance  was  prevented 
was  of  such  a  nature  that  the  servant  must 
necessarily  have  foreseen  that  it  would  accrue 
before  the  end  of  the  period  covered  by  the 
contract.*' 

But  the  mere  fact  that  a  disease  which 
temporarily  rendered  the  servant  incapable 
of  discharging  his  duties  had  been  contract- 
ed before  he  was  hired  will  not  preclude  him 
from  claiming  compensation  for  the  period 
of  incapacity,  unless  it  is  shown  that  he  was 
aware,  at  the  time  of  the  hiring,  that  the 

effect  of  the  dieease  would  be  to  incapacitate 
him.H 

h.  Disahiiity  caused  hy  injury  «u«- 
tained  hy  reason  of  the  servanVs 
own  negligence. 

The  writer  has  not  fotmd  any  decisions 
by  courts  of  common  law  which  show  to 
what  extent  a  servant's  remedial  rights  are 


affected  by  the  circumstance  that  his  dis- 
ability was  due  to  his  own  negligence.  The 
few  authorities  which  bear  upon  th^  point 
are  cited  in  the  note  below.ift 

IV »  Duty  of  servant  to  resume  work  af- 
ter removal  of  his  disahiiity. 

One  of  the  general  rules  of  the  law  of 
contracts  is  that,  whenever  any  special  mat- 
ter does  not  operate  to  annul  a  contract,  but 
only  to  suspend  performance  temporarily, 
it  is  the  duty  of  the  obligor  to  resume  per- 
formance after  the  cause  of  the  suspension 
has  been  removed,  l  Ordinarily,  therefore, 
a  servant  who  has  been  compelled  by  physi- 
cal incapacity  to  discontinue  his  work  is 
bound,  after  the  removal  of  that  incapacity, 
to  return  to  his  master  and  complete  the 
stipulated  services.  Unless  this  duty  is  ful- 
filled, he  will  stand,  in  respect  to  the  recoV' 
ery  of  compensation,  in  the  position  of  ofle 
who  has  wrongfully  abandoned  the  coflltraet. 
But  this  consequence  is  not  predicablfc  where 
ill  health  constituted,  under  the  express 
terms  of  the  contract,  a  sufficient  ground 
for  terminating  it;  <  nor  where  his  sickness 
was  of  such  severity,  and  its  duration  a 
matter  of  such  uncertainty,  that  his  master 
was  justified  in  refusing  to  await  his  recov- 
ery, and  in  engaging  a  substitute ;  '  nor 
where  the  servant's  capacity  for  work  was 


which  the  superintendent  was  president. 
The  plaintiff  acquiesced  in  this  arrange- 
ment as  long  as  he  was  on  the  force.  It 
also  appeared  that  constables  are  subject  to 
a  stoppage  of  part  of  their  pay  if  the  super- 
intendent thinks  proper  to  make  such  de- 
duction. Held,  that  plaintiff  had  no  action 
afainst  the  benefit  society  for  the  money  de- 
ducted from  his  pay,  and  that  his  remedy, 
if  any,  would  be  against  the  city  for  non- 
payment of  his  full  wages. 

Uln  Jennings  ▼.  Lyons,  39  Wis.  553,  20 
Am.  Rep.  57,  the  plaintiff  agreed  that  he 
and  his  wife  should  work  for  the  defendant, 
a  farmer,  for  one  year  for  a  lump  sum. 
The  wife  was  pregnant  at  the  time  when 
the  contract  was  made,  and,  after  working 
about  four  months,  left  the  employment  in 
anticipation  of  her  confinements  Both  the 
plaintiff  and  his  wife  were  then  dis- 
charged, and  about  sis  weeks  afterwards  her 
child  was  bom.  Held,  that  the  nonper- 
fonnance  of  the  contract  was  not  excused  by 
a  sickness  of  this  character,  and  that  no 
action  on  a  quantum  meruit  could  be  main- 
tained. 

MR.  V.  Raschen,  38  L.  T.  N.  S.  38. 

i^In  a  Scotch  case  it  was  held  that  a  serv- 
ant hired  for  a  year,  who,  through  his  own 
recklessness,  receives  in  the  course  of  his 
employment  an  injury  which  disables  him 
from  work,  is  not  entitled  to  recover  his 
w^ages  for  the  remainder  of  the  term  of 
service.  M'Ewan  v.  Malcolm  (1867)  5 
Soot  L.  R,  62 ;   Fraser,  Mast  &  S.  p.  140. 

In  9  160  of  the  English  merchant  ship- 
28L.R^(N.S.) 


pin^  act  of  1894  (§  8  of  the  act  of  1854), 
it  IS  provided  that  a  seaman  disabled  by 
sickness  which  was  due  to  his  own  fault  is 
not  entitled  to  full  wages. 

In  Johnson  v.  Huckins,  1  Sprague,  67, 
Fed.  Cas.  No.  7,390,  the  court  proceeded 
upon  the  assumption -that  this  was  the  rule 
of  admiralty  law. 

But  under  the  doctrine  applied  in  two 
more  recent  cases,  a  seaman  disabled  in  the 
service  of  the  ship  during  a  voyage  is  en- 
titled to  wages  for  the  remainder  of  the 
voyage  after  he  is  removed  to  a  hospital  on 
shore,  whether  he  is  injured  by  the  negli- 
gence of  the  officers  or  crew  or  through  his 
own  contributory  negligence.  The  City  of 
Alexandria,  17  Fed.  390;  The  Governor 
Ames,  55  Fed.  327. 

i  See  Baylies  v.  Fettyplace,  7  Mass.  325 
(a  case  of  embargo). 

«Seaver  v.  Morse,  20  Vt.  620,  where  it 
was  stipulated  that  the  contract  might  be 
terminated  if  either  party  should  become 
dissatisfied,  provided  that,  when  the  cause 
of  dissatisfaction  was  made  known,  it  could 
not  be  removed.  The  position  of  the  court 
was  that  it  clearly  would  not  be  in  the 
power  of  the  master  to  "remove  the  cause" 
if  sickness  should  be  the  ground  of  dis- 
satisfaction 

«  Hubbard  v.  Belden,  27  Vt.  645.  The  ab- 
sence of  any  obligation  on  the  servant's  part 
to  return  was  predicted  upon  the  ground 
that,  under  the  given  circumstances,  the 
master  would  not  be  bound  to  take  him 
back. 
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not  restored  until  after  the  expiration  of  the 
agreed  term ;  4  nor  where,  having  regard  to 
the  circumstances,  the  portion  of  his  wages 
to  which  he  would  have  been  entitled,  luider 
his  contract,  for  the  work  done  after  return- 
ing, would  not  have  constituted  a  fair  remu- 
neration ;  ft  nor  where  his  master  refused  his 
offer  to  resume  the  performance  of  his  du- 
ties, unless  he  would  assent  to  a  condition 
which  it  was  unwarrantable  to  impose;  ^ 
nor  where,  after  his  sickness  began,  he  re- 
quested and  obtained  from  his  master  a  con- 
ditional release  from  his  obligations,  and 
the  circumstances  under  which  it  was  to  be 
subject  to  revocation  have  not  super- 
vened; 7  nor  where  the  master  has  so  acted 
as  to  be  chargeable  with  a  waiver  of  any 
claim,  which  he  might  otherwise  have  had, 
to  forfeit  the  wages.  * 

The  wrongful  refusal  of  the  master  to  al- 
low the  servant  to  resume  work  after  his 
recovery  will  justify  the  servant  in  treat- 


ing the  contract  as  rescinded,  and  claiming 
the  reasonable  value  of  his  services.  9 

F.  Master^s  right  of  recoupment  for 
damage  oaufied  by  servanVs  death  or 
disability. 

In  one  case  the  court  in  its  argument  took 
it  for  granted  that  the  compensation  found 
to  be  recoverable  in  respect  of  work  per- 
formed by  a  deceased  employee  should  be  re- 
duced to  the  extent  of  the  damages  sus- 
tained by  the  employer  in  consequence  of  the 
loss  of  profits  which  would  have  accrued  to 
him  through  the  services  of  the  employee,  if 
they  had  not  been  interrupted  by  the  death 
of  the  latter,  l  There  is  also  authority  for 
the  doctrine  that  the  master  is  entitled  to 
deduct  from  the  wages  of  a  servant  who  has 
been  unable,  by  reason  of  physical  incapaci- 
ty, to  attend  to  his  duties  for  a  portion  of 
the  stipulated  term,  the  damages  caused  by 
his  imperfect  performance  of  the  contract  > 


4  Fen  ton  v.  Clark,  11  Vt.  657.  The  court 
said:  "His  services  were  of  a  personal 
character,  and  the  time  of  performance  ma- 
terial to  the  rights  of  the  parties.  The  de- 
fendant eould  not  be  required  to  accept  of 
the  services  at  another  time,  and  the  plain- 
tifT  was  as  much  excused  from  their  per- 
formance by  reason  of  his  sickness  as  he 
would  have  been  in  case  of  death;  and  the 
contract  being  annulled  by  this  act  of  God, 
and  not  simply  suspended  for  a  time,  there 
is  no  reason  why  the  plaintiff  should  have 
proffered  to  work  for  the  defendant  after 
being  restored  to  health.  Such  proffer  the 
defendant  might  have  rejected,  and  it  could 
have  had  no  possible  effect  upon  the  rights 
of  the  parties  upon  wbat  was  already  past." 

»In  Dickey  v.  Linscott,  20  Me.  453,  37 
Am.  Lee.  66,  where  an  entire  contract  to 
work  on  a  farm  for  seven  months  at  a 
monthly  rate  began  at  the  season  when  the 
days  were  shortest,  and  extended  over  the 
long  days  of  harvest  time,  and  the  servant, 
owing  to  sickness,  had  been  disabled  from 
work  during  a  period  of  about  six  months, 
it  was  held  that  he  was  not  bound  to  labor 
at  the  stipulated  wages  during  the  remain- 
ing month,  when  the  days  were  long  and 
labor  valuable. 

6  Fahy  v.  North,  19  Barb.  341.  There  the 
condition  deemed  to  be  unjustifiable  was 
that  the  servant  should  agree  to  pay  a  cer- 
tain sum  as  damages  for  the  time  lost  by 
his  sickness.  In  some  states  this  condition 
would  be  deemed  valid. 

7Laton  V.  King,  19  N.  H.  280. 

SSeaver  v.  Morse,  20  Vt.  820  (defendant 
had  offered  plaintiff,  after  he  left  the  serv- 
ice, the  amount  which  was  due  to  him  at  the 
stipulated  rate  of  compensation). 

9  Ryan  v.  Dayton,  25  Conn.  188,  65  Am. 
Dec.  560. 

1  Clark  V.  Gilbert,  26  N.  Y.  279,  84  Am. 
Dec.  189. 

« In  Patrick  v.  Putnam,  27  Vt.  759,  Red- 
field^  Ch.  J,,  after  stating  that  the  only 
i!8  L.R.A.(N.S.) 


question  in  the  case  was  whether  a  person 
who  contracts  to  labor  for  a  definite  time, 
and  "fails  to  fulfil  his  contract  by  reason  of 
sickness,  is  liable  to  have  the  amount  of 
his  recovery  reduced  by  the  damages  sus- 
tained by  the  employer  in  consequence  of 
his  not  being  able  to  complete  the  full  term 
of  service,"  proceeded  as  follows:  "It  ia 
certain  that  in  most  analogous  cases,  where 
one  is  allowed  to  recover  for  part  perform- 
ance of  an  entire  contract,  unless  hindered 
in  the  performance  of  his  contract  by  the 
other  party,  ...  he  is  liable  to  such  deduc- 
tion. He  is  allowed  to  recover  only  what  his 
services  have  benefited  the  other  party,  as 
compared  with  full  performance.  The  other 
party  is  not  liable  to  divide  the  loss  sus- 
tained by  the  innocent  misfortune  even  of 
the  plaintiff.  This  is  so  held  in  the  case  of 
clearing  land,  building  wall  and  other  erec- 
tions upon  the  land  of  the  employer,  as  de- 
cided in  the  cases  cited  in  argument.  So, 
too,  an  infant  even,  who  is  of  course  not 
bound  to  full  performance  of  his  contract, 
and  who  may  abandon  it  at  any  time,  and 
recover  upon  a  quantum  meruit,  is  still  held 
liable  to  have  deducted  from  his  wages  any 
damages  his  employer  may  have  sustained 
in  consequence  of  not  serving  the  full  term 
stipulated.  Thomas  v.  Dike,  11  Vt.  273,  34 
Am.  Dec.  690,  and  subsequent  cases."  Re- 
liance was  also  placed  upon  the  following 
remarks  of  Bennett,  J.,  in  Fenton  v.  Clark. 
11  Vt.  557:  "It  is  not  the  object  of  the 
law  to  punish  the  party  for  a  violation  of 
his  contract,  but  to  make  the  other  party 
good  for  all  damages  he  may  sustam  by 
such  violation.  Common  justice  required 
that  the  plaintiff  should  have  been  per- 
mitted to  recover  so  much  as  the  defend- 
ant had  been  benefited  by  the  labor,  after 
deducting  any  damages  he  may  have  sus- 
tained by  reason  of  the .  violation  of  the 
contract."  Judgment  was  rendered  against 
the  plaintiff  in  accordance  with  the  report 
submitted  bv  a  referee  to  the  effect  that,  in 
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But  a  doclrinp  which  involves  the  acceptance 
of  the  theory  that  a  person  may  be  liable 
in  a  positive  senHC  for  a  Iosr  which,  ex  hy- 
pothesis has  been  sustained  without  any 
fault  on  hiK  part,  seems  to  be  so  essentially 
inconsistent  with  the  fundamental  principles 
by  which  juridical  responsibility  is  deter- 
mined, that  its  soundness  may  be  regarded 
as  highly  questionable,  to  say  the  least.  * 
With  all  deference  to  the  authority  of  the 
courts  which  consider  that  the  employer 
should  be  allowed  to  recoup  damages,  the 
writer  ventures  to  suggest  that  the  most 
that  be  can  reasonably  demand  is  that,  in 
computing  the  amount  recoverable,  regard 
should  be  had  to  the  average  value  of  the 
given  services  during  the  whole  of  the  term, 
so  that  his  liability  may  be  adjusted  on  such 
a  footing  aM  will  prevent  the  employee  or 
his  personal  representatives  from  deriving 
any  actual  advantage  from  the  interruption 
or  suspenBion  of  the  work.  ^ 

consequence  of  the  defendant's  being  unable 
to  hire  another  hand  at  as  low  a  rate  of 
wages  after  the  plaintiff  left,  as  he  could 
have  done  at  the  time  when  the  plaintiff 
was  hired,  his  damages  from  the  nonper- 
formance of  the  contract  were  more  than 
the  amount  claimed  by  the  plaintiff. 

In  Hunter  v.  Waldron,  7  Ala.  753,  and 
Wilson  V.  Smith,  111  Ala.  170,  20  So.  134, 
the  master  is  said  to  have  a  right  to  "re- 
^'>up  damages"  on  account  of  loss  caused  by 
the  servant's  absence.  But  possibly  the 
court  merely  meant  that  a  deduction  pro- 
pfirtioned  to  the  length  of  the  absence 
mipht  be  made  from  his  wages. 

'It  will  be  observed  that  in  the  Vermont 
ca<ie  cited  in  note  2,  supra,  Chief  Justice 
Retiiield  made  no  attempt  to  cope  with  the 
difheulty  created  by  the  consideration  that 
his  doctrine  operated  so  as  to  attack  the 
consequences  of  culpability  to  an  extent 
wholly  ley  on  d  the  control  of  the  employee. 
But  apart  from  the  general  consideration, 
his  reasoning  appears  to  be  in  some  respects 
extremely  unsatisfactory.  He  laid  much 
stress  upon  the  analogy  of  the  rule  applied 
in  cases  where  an  entire  independent  con- 
tract is  not  fully  performed,  owing  to  the 
innocent  misfortune  of  the  contractor.  This 
rule,  it  is  submitted,  is  wholly  irrelevant 
in  determining  the  reciprocal  rights  and  lia- 
bilities of  master  and  servant  in  the  present 
connection.  Those  rights  and  liabilities  are 
an  outcome  of  the  peculiar  incidents  of  the 
relationship  created  by  a  contract  of  hiring, 
and  must  always  be  considered  with  due 
reference  to  the  original  doctrine,  which 
rendered  the  master  responsible  for  the  full 
amount  of  the  servant's  wages,  whatever  the 
duration  of  his  uiccbility.  Moreover,  the 
rule  relied  upon  has,  it  is  apprehended, 
never  been  so  construed  as  to  charge  the 
contractor  with  any  liability  other  than  the 
l'j*9  of  the  remuneration  which  his  misfor- 
tnnc  has  prevented  him  from  earning.  The 
other  rule  adverted  to  by  the  chief  justice, 
28  L.R.A.(N.S.) 


riz.j  that  applied  in  cases  where  a  minor 
abandons  his  employment,  is  equally  irrele- 
vant. Ketween  cases  in  which  nonperform- 
ance is  caused  by  tna  majoVf  and  those  in 
which  nonperformance  results  from  the  vol- 
untary act  of  the  defaulting  party,  there  is 
such  a  fundamental  difference  that  it  is  un- 
justifiable to  argue,  by  way  of  analogy, 
from  one  class  of  cases  to  the  other.  In 
the  one  instance  there  is  no  element  of 
culpability  involved.  In  the  other  the  es- 
sence of  the  juridical  situation  is  that,  al- 
though there  is  culpability  involved,  the 
policy  of  the  law  with  regard  to  the  pro- 
tection of  minors  operates  so  as  to  qualify 
the  consequences  whichi  when  adults  are 
concerned,  result  from  a  breach  of  such 
contracts  as  those  now  in  question. 

4  In  McLellan  v.  Harris,  7  S.  D.  447,  64 
N.  W.  522,  it  was  explicitly  laid  down  that 
the  administrator  of  a  deceased  servant  is 
"entitled  to  recover  for  his  services  upon 
a  quantum  meruit  without  recoupment." 

C.  B.  L. 
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FIRST  NATIONAL  BANK  OF  LINCOLN, 
NEBRASKA,  Plff.  in  Err., 

V. 

ELIAS  DUNCAN.. 

(80  Kan.  196,  101  Pac.  002.) 

Estoppel  *  theory  advanced  on  former 
trial. 

1.  Where  a  demurrer  to  a  petition  is  sus- 
tained and  the  case  is  thereupon  dismissed 
without  prejudice,  at  the  request  of  the 
plaintiff,  a  theory  of  the  law  advanced  by 
counsel  for  the  defendant  on  the  argument 
is  not  conclusive  upon  him  in  a  subsequent 
action  on  the  same  matter  between  the  same 
parties. 

Same  ^  assertion  in  prior  action. 

2.  Where  a  litigant,  as  a  part  of  his  cause 
of  action  or  defense,  asserts  that  he  is  in- 
debted to  a  third  person  not  a  party  to  the 
litigation,  such  assertion  is  not  conclusive 
upon  him  when  subsequently  used  by  such 
person. 

(May  8,  1909.) 

Headnotes  by  Mason,  J. 

Note,  ^  Conclusiveness   of  judicial   ad" 
mission  as  to  strangers. 

This  note  presupposes  that  a  judicial  ad- 
mission is  receivable  as  evidence  against  the 
party  in  a  subsequent  suit  between  him  and 
a  stranger,  and  simply  presents  the  ques- 
tion whether  in  such  suit  such  admission  is 
conclusive  against  him. 

For  reasons  sufficiently  stated  in  First 
Nat.  Bank  v.  Duncan,  the  vast  major- 
ity of  cases  have  held  or  at  lease  recog- 
nize that  a  judicial  admission  made  by  a 
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1?RR0R  to  the  District  Court  for  Sheridan 
!•  County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a 
promissory  note.     Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  R.  Sloan,  Hall,  Woods,  & 
Pound,  and  R.  H.  Smith  for  plaintiff  in 
error.        .  • 

Messrs.  R.  V.  Chambers  and  Burch  & 
Liitowich,  for  defendant  in  error: 

The  admissions  were  competent  evidencei 
but  did  not  work  an  estoppel. 

Solomon  R.  Co.  v.  Jones,  30  Kan.  601, 
2  Pac.  667;  Leavenworth  Light  &  Heating 
Co.  V.  Waller,  65  Kan.  622,  70  Pac.  365. 


Mason,  J.,  delivered  the  opinion  of  the 
court : 

Elias  Duncan  executed  two  promissory' 
notes,  one  payable  June  1,  1905,  the  other 
June  1,  1906,  secured  by  a  real-estate  mort- 
gage which  contained  a  clause  providing 
that  a  failure  to  pay  the  first  note  promptly 
should  render  the  other  at  once  due.  The 
first  note  was  not  paid  at  maturity.  The 
First  National  Bank  of  Lincoln,  Nebraska, 
purchased  the  second  note  between  June  1, 
3905,  and  June  1,  1906,  and  after  the  lat- 
ter date  brought  action  upon  it,  and,  hav- 
ing failed  to  recover,  now  prosecutes  error. 
Duncan  pleaded  matters  constituting  a  suf- 
ficient defense  against  the  original  payee. 


party  to  a  suit  is  not  conclusive  against  him 
in  a  subsequent  suit  against  him  by  a 
stranger.  McLemore  v.  Nuckolls,  37  Ala. 
662;  Booth  v.  Lenox,  45  Fla.  191,  34  So.  566; 
Wilkinson  v.  Thigpen,  71  Ga.  497;  Harris 
v.  Amoskeag  Lumber  Co.  101  Ga.  641,  29 
S.  E.  302;  Robb  v.  Robb,  134  Iowa,  195,  111 
N.  W.  803 ;  Murphy  v.  Hindman,  58  Kan.  184, 
48  Pac.  850;  Morgan  v.  Kinnard,  23  La. 
Ann.  645;  Lachman  v.  Block,  47  La.  Ann. 
514,  28  L.R.A.  266,  17  So.  153;  Brown,  C.  & 
Co.  V.  Haigh,  113  La.  663,  37  So.  478; 
Parsons  v.  Copeland,  33  Me.  370,  54  Am. 
Dec.  628;  Carradine  v.  Carradine,  33  Miss. 
698  (see  quotation  from  this  case  in  the 
Duncan  Case)  ;  Warfield  v.  Lindell,  30  Mo. 
272,  77  Am.  Dec.  614;  Meissner  v.  Stand- 
ard R.  Equipment  Co.  211  Mo.  112,  109  S. 
W.  730;  Nichols,  S.  &  Co.  v.  Jones,  32  Mo. 
App.  664,  Quinby  v.  Carhart,  133  N.  Y.  579, 
44  N.  Y.  S.  R.  666,  30  N.  E.  972 ;  Bowers  v. 
Smith,  28  N.  Y.  S.  R.  346,  8  N.  Y.  Supp. 
226;  Limerick  v.  Lee,  17  Okla.  165,  87  Pac. 
859;  Buzard  v.  McAnulty,  77  Tex.  438,  14 
S.  W.  138;  Tabb  v.  Cabell,  17  Gratt.  160; 
Morrison  v.  Householder,  79  Va.  627;  Grip- 
pen  v.  Benham,  5  Wash.  589,  32  Pac.  555; 
Wilson  V.  Phcenix  Powder  Mfg.  Co.  40  W. 
Va.  413,  62  Am.  St.  Rep.  890,  21  S.  E.  1035; 
Dahlman  v.  Forster,  55  Wis.  382,  13  N.  W. 
264;  Yeska  v.  Swendrzynski,  133  Wis.  476, 
113  N.  W.  959;  Blanks  v.  Klein,  1  C.  C.  A. 
254,  2  U.  S.  App.  363,  53  Fed.  436;  11  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  449. 

In  Morgan  v.  Kinnard,  23  La.  Ann.  645, 
it  was  held  that  a  judicial  admission  in  the 
defense  to  the  payment  of  a  note  given  for 
the  price  of  land,  that  the  defendant  had  no 
title,  will  not  estop  him  from  setting  up  ti- 
tle to  the  land  as  against  one  who  had  il- 
legally secured  possession  of  the  land. 

So,  in  Water  iSupply  Co.  v.  Georgetown, 
26  Ky.  L.  Rep.  327,  81  S.  W.  660,  where  a 
water  company,  in  an  action  between  an  in- 
dividual and  the  city  in  regard  to  taking 
water  from  a  spring,  and  in  which  the  com- 
pany was  made  a  party,  adopted  the  an- 
swer of  the  city,  pleading  prescription,  it 
was  held  that  such  company  was  not  thereby 
estopped  from  showing,  in  a  subsequent  suit 
between  it  and  the  city,  a  title  independent 
of  the  grant  from  the  city. 
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However,  in  Tennessee  it  seems  to  be  held 
that  a  judicial  admission  is  conclusive 
against  the  party  even  in  a  subsequent  suit 
against  him  by  a  stranger.  Stillman  v. 
Stillman,  7  Baxt.  174;  Watterson  v.  Lyons, 
9  Lea,  566;  Chilton  v.  Scrugs^s,  5  Lea,  308. 

And  this  has  been  applied  even  as  against 
a  married  woman.  Cooley  v.  Steele,  2  Head, 
605;  Stephenson  v.  Walker,  8  Baxt.  289. 

So,  in  McEwen  v.  Jenks,  6  Lea,  289,  it 
was  held  that  an  admission  under  oath  made 
in  a  deposition  in  a  suit,  although  the  de- 
ponent was  not  a  party,  operated  as  an  es- 
toppel in  a  subsequent  suit.  It  does  not  ap- 
pear in  this  case  Ayhether  the  parties  in  the 
subsequent  suit  and  in  whose  favor  the  ad- 
mission was  made  were  strangers  to  the  first 
suit. 

But  even  in  Tennessee,  it  has  been  held 
that  where  statements  in  pleadings  are 
made  inconsiderately  or  without  due  knowl- 
edge of  the  facts,  the  party  making  them 
will  not  be  estopped.  McLemore  v.  Mem- 
phis &  C.  R.  Co.  Ill  Tenn.  639,  69  S.  W. 
338. 

Conclusiveness  of  plea  of  guilty  in  subse- 
quent civil  action. 

»    

The  rule  that  a  judicial  admission  is  not 
conclusive  against  the  party  in  a  subsequent 
suit  brought  by  a  stranger  to  the  first  suit 
has  been  frequently  applied  in  cases  where 
it  was  sought  to  hold  as  conclusive  a  plea 
of  guilty  in  a  criminal  prosecution  in  a  sub- 
sequent civil  action.  These  cases,  however, 
have  uniformly  held  that  a  plea  of  guilty 
in  a  criminal  prosecution  is  not  conclusive 
against  the  defendant  in  a  subsequent  civil 
action.  Risdon  v.  Yates,  145  Ctu.  210,  78 
Pac.  641;  Young  v.  Copple,  52  111.  App. 
547;  Rudolph  v.  Landwerlen,  92  Ind.  37; 
Hauser  v.  Griflith,  102  Iowa,  215,  71  N.  W. 
223;  Crawford  v.  Bergen,  91  Iowa,  675,  60 
N.  W.  205;  Jones  v.  Cooper,  97  Iowa,  735, 
65  N.  W.  1000;  Wisnieski  v.  Vanek,  6  Neb. 
(Unof.)  512,  99  N.  W.  258;  Clark  v.  Irvin, 
9  Ohio,  131;  Hendricks  v.  Fowler,  9  Ohio 
C.  D.  209;  Meyers  v.  Dillon,  39  Or.  581,  65 
Pac.  867,  66  Pac.  874;  11  Am.  &,  Eng. 
Enc  Law,  2d  ed.  p.  449. 
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and  maintained  tbat  the  bank  stood  on  no 
better  footing,  because  it  had  acquired  the 
second  note  after  it  had  matured  by  virtue 
of  the  accelerating  clause,  through  tlie  non- 
payment of  the  first  note.  For  present  pur- 
poses this  may  be  treated  as  the  only  issue 
that  was  tried,  and  the  only  question  here 
presented  is  whether  the  pleadings  filed  or 
tendered  by  the  bank  alleged  facts  sufficient 
to  preclude  Duncan  from  denying  its  right 
to  claim  as  an  innocent  purchaser. 

The  court  refused  to  allow  the  bank  to 
amend  its  reply  during  the  trial  by  adding 
allegations,  the  substance  of  which  may  be 
thus  stated:     On  October  25,  1905,  the  orig- 
inal payee  sued  Duncan  on  the  first  note, 
asking  also  a  foreclosure  of  the  mortgage. 
The  bank  intervened  in  the  action  and  filed 
a  cross  petition  asking  a  recovery  on  the 
note  held  by  it.     Duncan  demurred  to  the 
cross  petition  on  two  grounds,  namely,  that 
the  bank  had  no  capacity  to  sue,  and  that 
sufficient  facts  were  not  stated  to  constitute 
a  cause  of  action.    At  the  hearing  on  the  de* 
murrer,  Duncan's  counsel  argued  that  the 
note  sued  on  by  the  bank  was  not  due  be- 
cause the  bank   could  not  take  advantage 
of  the  accelerating  clause  of  the  mortgage. 
Tlie  court  sustained  the  demurrer  without 
indicating  upon  what  ground  the  ruling  was 
based.    The  bank  then  asked  an  order,  which 
was  granted,  dismissing  the  cross  petition 
without  prejudice  to  a  future  action.    Apart 
from  any  question  of  discretion,  no  error 
was   committed    in    refusing  to    allow    the 
amendment,  for  the  reason  that  its  allega- 
tions were  immaterial.     They  were  ofTered 
on  the  theory  that  they  showed  that  Dun- 
can, in  previous  litigation  with  the  bank, 
had  derived  an  advantage  from  taking  the 
position  that  the  second  note  had  not  been 
matured  in  June,  1005,  by  the  nonpayment 
of  the  first  note;  the  argument  being  that 
he  could  not  thereafter  assert  that  the  sec- 
ond note  did  become  due  at  that  time.    The 
argument  fails  at  several  points.     The  al- 
le^tions  of  the  proffered  amendment  mere- 
ly amount  to  this,  that  in  the  course  of  an 
argument  in  the  earlier  case  an  attorney  for 
Duncan  expressed  the  opinion  that  the  bank 
could  not   avail    itself  of   the   accelerating 
clause  of  the  mortgage, — a  pure  question  of 
law.    This  is  not  enough  in  itself  to  estop 
Duncan  from   maintaining  that  the  bank, 
having  received  the  second  note  after  a  de- 
fault in  the  payment  of  the  first,  was  not  a 
purchaser    before    maturity.      Leavenworth 
Light  k  Heating  Co.  v.  Waller,  65  Kan.  514, 
70  Pac.  365.     And  it  receives  no  aid  from 
the  other    averments.      No    advantage     is 
shown  to  have  resulted  to  his  client  from  the 
suggestion  of  the  attorney.    Nothing  in  the 
proposed  amendment  indicated  that  the  de- 
murrer was  sustained  on  the  theory  so  pre- 
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sented,  or  why  it  was  sustained.  Moreover, 
the  ruling  culminated  in  nothing.  No 
judgment  was  rendered  upon  it.  The  case 
having  been  dismissed  without  prejudice,  the 
bank  could  at  any  time  have  begun  a  new  ac- 
tion in  which  it  could  have  required  the 
court  to  consider  again  every  question  pre- 
sented. There  was  no  adjudication  against 
it  at  any  point.  Under  the  circumstances, 
the  dismissal  having  been  permitted,  the 
ruling  on  the  demurrer  was  of  no  more  ef- 
fect than  an  expression  by  the  court  of  an 
opinion  upon  an  abstract  question, — an  in- 
timation of  the  kind  of  judgment  it  would 
be  likely  to  render  on  the  matter  argued, 
should  occasion  therefor  arise.  The  sus- 
taining of  the  demurrer  having  been  an- 
nounced, the  court  might  have  refused  to 
allow  a  dismissal  and  have  entered  a  final 
judgment  against  the  bank.  Pugsley  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  69  Kan.  509,  77 
Pac.  579.  In  exercising  its  discretion  in 
favor  of  permitting  the  case  to  be  disposed 
of  without  a  final  judgment,  it  in  effect  va- 
cated the  ruling  on  the  demurrer,  and  left 
the  parties  exactly  where  they  were  before 
the  action  was  begun. 

The  court  also  sustained  a  demurrer  to 
a  portion  of  the  bank's  reply,  of  which  the 
following  is  the  substance :  In  the  action  al- 
ready referred  to,  brought  by  the  original 
payee  on  the  first  note,  the  petition  alleged 
that  the  second  note  had  been  transferred  to 
the  bank  before  maturity.  Duncan  in  his 
answer  alleged  that  he  had  been  damaged  by 
breach  of  warranty  and  by  fraud  and  deceit 
in  connection  with  the  transaction  in  which 
the  notes  were  given.  During  the  trial  his 
attorneys,  to  enhance  his  damages,  stated 
that  the  bank  had  bought  the  note  before 
maturity,  and  argued  to  the  jury  that,  for 
that  reason,  he  would  have  to  pay  it.  The 
court  instructed  the  jury  that  the  bank  was 
an  innocent  holder  of  the  note.  These  facts 
are  relied  upon  as  precluding  Duncan  from 
disputing  the  bank's  claim  to  be  an  innocent 
holder  of  the  note,  both  because  the  matter 
had  been  already  adjudicated  and  on  the 
ground  of  equitable  estoppel.  Neither  phase 
of  the  contention  is  sound.  The  doctrine  of 
rea  judicata  cannot  apply,  for  the  parties 
were  not  the  same  in  the  two  actions.  Al- 
though the  bank  intervened  in  the  first  ac- 
tion, it  afterward  voluntarily  withdrew  from 
it.  No  principle  of  equity  forbade  Duncan 
to  deny  in  the  action  brought  by  the  bank 
what  he  had  asserted  in  that  brought  by  the 
original  payee,  to  which  it  was  not  a  party. 
No  estoppel  against  Duncan  can  arise  in 
favor  of  the  bank  on  account  of  his  conduct 
toward  the  payee,  by  which  it  was  not  af- 
fected. ''If  a  record  or  judicial  proceeding 
contains  material  declarations  or  admissions 
of  a  party  to  the  same,  it  may  be  offered  in 
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evidence  in  behalf  of  one  who  was  not  a 
party;  but  it  will  not  be  conclusive  against 
the  party  who  made  the  declarations  or  ad- 
missions." Murphy  v.  Hindman,  68  Kan. 
184,  48  Pac.  850.  A  number  of  cases  to  the 
same  effect  are  collected  in  notes  in  16  Cyc. 
Law  &  Proc.  p.  1060,  to  which  may  be  added 
Limerick  v.  Lee,  17  Okla.  105,  87  Pac.  859, 
and  Com.  v.  Monongahela  Bridge  Co.  21 G  Pa. 
108,  64  Atl.  909,  8  A.  &  E.  Ann.  Cas.  1073. 
In  volume  2  of  Wigmore  on  Evidence,  §  1065, 
it  is  said :  ''The  moment  we  leave  the  sphere 
of  the  same  cause,  we  leave  behind  all  ques- 
tions of  judicial  admissions.  A  judicial  ad- 
mission is  a  waiver  of  proof  (ante,  §  1057)  ; 
and  a  pleading  is,  for  the  purpose  of  the  very 
cause  itself,  a  defining  of  the  lines  of  con- 
troversy, and  a  waiver  of  proof  on  all  mat- 
ters outside  these  lines  of  dispute.  But  this 
efTect  ceases  with  that  litigation  itself;  and 
when  we  arrive  at  other  litigation,  and  seek 
to  resort  to  the  parties'  statements  as  em- 
bodied in  the  pleadings  of  prior  litigations, 
we  resort  to  them  merely  as  quasi  admis- 
sions, t.  e.,  ordinary  statements  which  now 
appear  to  tell  against  the  party  who  then 
made  them." 

The  principle  involved  is  thus  stated  in 
Carradine  v.  Carradine,  33  Miss.  698:  "Ad- 
missions made  in  the  progress  of  a  suit, 
as  a  substitute  for  proof  of  any  material 
fact,  or  by  pleading  and  setting  forth  par- 
ticular facts  as  grounds  of  complaint  or  of 
defense,  amount  in  law  to  estoppels;  but 
they  are  only  so  as  to  the  parties  to  the  suit, 
and  in  the  same  suit  in  which  they  arc 
made.  I*  would  be  contrary  to  all  principle 
to  hold  a  party  absolutely  concluded  by  al- 
legations which  he  had  seen  fit  to  make,  or 
by  grounds  of  defense  which  he  thought  fit 
to  set  up,  in  one  suit,  when  he  was  after- 
wards sued  by  another  party  in  an  action  in- 
volving the  same  matter.  Such  allegations 
or  admissions  are  made  with  reference  to  the 
particular  suit,  and  cannot  operate  as  es- 
toppels beyond  it,  because,  as  to  strangers 
to  it,  there  is  no  privity  or  mutuality;  and 
as  their  rights  are  wholly  unaffected  by  such 
allegations,  admissions,  or  defenses,  so  must 
his  rights  as  against  them  not  be  concluded 
thereby.  It  is  a  common  thing  for  parties 
sued  for  the  recovery  of  property  to  plead 
property  in  a  stranger,  and  rely  upon  that 
as  a  defense,  and  successfully;  but  it  was 
nev«r  heard  of  that  the  stranger  brought 
his  action  against  the  defendant  founded  on 
that  evidence  alone,  and  the  defendant  was 
held  to  be  estopped  by  it."    Page  733. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 
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MICHIGAN   SUPREMK   COURT. 

JOSEPH  POWERS 

V. 

JAMES    D.    HOUGHTON,   et   al.,   Plflfs.   in 

Err. 

(159  Mich.   372,   123  N.  W.   1108.) 

Malicious     prosecution    ^   replevin   — 
want  of  title. 

One  in  possession  of  chattels  without 
title  cannot  maintain  an  action  for  damage:* 
for  malicious  prosecution  against  one  who 
wrongfully  institutes  a  replevin  action 
against  him  for  them. 

(December  30,  1909.) 

ERROR  to  the  Circuit  Court  for  Shia- 
wassee County  to  review  a  judgment  in 
plaintifiT's  favor  in  an  action  brought  to  re- 
cover damages  for  alleged  malicious  prose- 
cution.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  Ij.  Chandler,  for  plaintiffs 
in  error: 

The  judgment  for  defendant  in  replevin 
includes  defendant's  damages  for  taking  and 
detention  of  the  replevied  property  and  costs 
of  suit. 

Wells,  Replevin,  §  764;  Cobbey,  Replevin, 
§  1170;  Drewyour  v.  Merrell,  112  Mich.  681, 
71  N.  W.  486. 

Malice  cannot  be  made  from  the  fact  that 
plaintiffs  in  replevin  failed  to  get  a  verdict 

1  Cooley,  Torts,  3d  ed.  pp.  350,  352. 

Mr.  Samuel  G.  Houghton  also  for  plain- 
tiffs in  error. 

Messrs.  Kilpa trick  &  Plerpont,  with 
Mr.  Odcll  Chapman,  for  defendant  in  error. 

Brooke,  J.,  delivered  the  opinion  of  the 
court : 

On    October    6,    1905,    defendants   herein 

Note,  ~- Right  of  one  having  poaaeasioti 
but  no  title  to  property  to  maintain 
an  action  for  malicioua  prosecution 
for  seizure  of  the  property  in  an  ac' 
tion  against  hint. 

In  Cooley,  Torts,  at  page  349,  the  stato- 
mcnt  is  made  that,  in  some  cases,  it  ba^ 
been  held  that  an  action  may  be  maintained 
for  the  malicious  prosecution,  without  prob- 
able cause,  of  any  civil  suit  which  has  ter- 
minated in  favor  of  the  defendant,  and  a 
iiimiber  of  cases  in  support  of  this  rule  are 
cited.  And  the  same  author  goes  on  to  say 
that  recently  the  question  has  been  much 
litigated,  and  many  learned  opinions  on 
the  subject  have  been  handed  down,  with 
the  result  that  the  preponderance  of  the 
authority  seems  now  to  be  in  favor  of  the 
right  to  maintain  the  action,  and  a  large 
number  of  recent  cases  are  cited  as  author- 
ity for  this  proposition.  There  is,  however, 
mucli  authority  for  the  proposition  that 
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sued  out  a  writ  of  replevin  against  the  plain- 
tiff herein,  before  a  justice  of  the  peace  for 
Shiawassee  county,  under  which  sixteen 
lambs  were,  by  the  officer,  taken  and  turned 
orer  to  defendants.  That  action  resulted  in 
a  Terdict  in  favor  of  plaintiff  herein,  and 
the  lambs  in  question  were  returned  to  him, 
the  costs  were  paid  by  defendants  herein, 
and  no  appeal  was  taken.  In  December, 
1906,  plaintiff  brought  suit  against  defend- 
ants, in  an  action  of  trespass  on  the  case, 
for  malicious  prosecution.  Upon  the  trial, 
plaintiff  herein  testified  that  he  had  sold 
the  lambs  in  question  on  October  3,  1906, 
to  one  Cx>lli8ter,  receiving  from  Collister 
15  upon  the  purchase  price  thereof.  This  was 
three  days  before  the  writ  of  replevin  was 
issued.  The  lambs  were  taken  from  him  un- 
der the  writ,  when  he  was  in  the  act  of  de- 
livering them  to  Collister.  Plaintiff  recov- 
ered a  judgment,  and  defendants  have  sued 
out  a  writ  of  error. 

We  have,  then,  in  the  case  at  bar,  this 
Bituation:  The  plaintiff  seeks  to  recover 
damages  for  the  malicious  prosecution  of  a 
civil  action,  by  which  he  was  deprived  of 
neither  his  liberty,  reputation,  nor  property, 
but  simply  of  the  possession  of  property  be- 
longing to  another.  Pollock,  in  his  work  on 
Torts,  8th  ed.,  at  page  316,  states  the 
rule  as  follows:  "Generally  speaking,  it 
is  not  an  actionable  wrong  to  institute  civil 
proceedings  without  reasonable  and  probable 
cause,  even  if  malice  be  proved.  For,  in  con- 
templation of  law,  the  defendant  who  is  un- 
reasonably sued  is  sufficiently  indemnified  by 
a  judgment  in  his  favor,  which  gives  him 
bis  costs  against  the  plaintiff," — citing 
Quartz  Hill  Consol.  Gold  Min.  Co.  v.  Eyre. 
L.  R-  11  Q.  B.  Div.  674,  62  L.  J.  Q.  B.  N.  S. 
4S8,  where  it  said:  "In  the  present  day, 
and  according  to  our  present  law,  the  bring- 
ing of  an  ordinary  action,  however  malicious- 
ly, and  however  great  the  want  of  reasonable 
and  probable  cause,  will  not  support  a  sub- 
sequent action  for  malicious  prosecution." 
This  is  the  English  rule,  which  has  been 
somewhat  modified  in  America.     In  Cooley 


on  Torts,  3d  ed.,  at  page  345,  the  rule  is 
stated  to  be  that  "in  some  cases  an  action 
may  be  maintained  for  the  malicious  insti- 
tution of  a  civil  suit,  but  the  authorities  are 
not  entirely  agreed  what  cases  are  embraced 
within  the  rule."  Among  those  malicious 
civil  suits  giving  a  right  of  action,  he  enu- 
merates arrest,  attachment,  garnishment,  in- 
sanity cases,  injunctions,  receivers,  and  oth- 
er suits  that  interfere  with  person  or  prop- 
erty. Under  the  last  class  of  cases,  he  says 
(page  348)  :  ''So  a  suit  for  malicious  prose- 
cution will  lie  where  the  plaintiff's  prop- 
erty or  business  has  been  interfered  with 
by  the  appointment  of  a  receiver,  the  grant- 
ing of  an  injunction,  or  by  writ  of  replevin." 
As  supporting  the  text  touching  writs  of  re- 
plevin, he  cites  Brounstein  v.  Sahlein,  65 
Hun,  385,  20  N.  Y.  Supp.  213;  McPherson  v. 
Runyon,  41  Minn.  624,  16  Am.  St.  Rep.  727, 
43  N.  W.  892.  Both  of  these  cases  have  been 
examined.  In  the  first,  not  only  was  the 
plaintiff's  property  interfered  with,  but  his 
business  was  largely  injured.  In  the  second, 
property  of  the  plaintiff  had  been  taken  on 
the  writ.  In  our  own  state,  the  case  of 
Brand  v.  Hinchman,  68  Mich.  590,  13  Am. 
St.  Rep.  362,  36  N.  W.  664,  is  to  some  extent 
applicable.  There,  an  attachment  was  sworn 
out  by  defendant  Hinchman,  and  placed  in 
the  sheriff's  hands  for  service.  A  deputy 
visited  Brand's  store,  but  made  no  actual 
levy,  the  subject-matter  of  the  suit  being  ad- 
justed. This  court  found,  however,  that 
there  was  at  least  a  technical  taking  and 
possession  of  Brand's  property,  and  the 
proofs  showed  that  damage  resulted  to  his 
business  as  a  result  of  the  swearing  out  of 
the  writ  (without  probable  cause).  The 
case  of  Antcliff  v.  June,  81  Mich.  477,  10 
L.R.A.  621,  21  Am.  St.  Rep.  533,  45  N.  W. 
1019,  is  authority  for  the  proposition  that  a 
gross  and  fraudulent  abuse  of  the  process 
of  the  court,  resulting  in  damage,  gives  a 
right  of  action  to  the  person  sustaining  the 
damage. 

But  we  have  been  un.sble  to  find  a  single 
adjudicated  case   (and  counsel  for  plaintiff 


action  will  not  lie  for  the  malicious  prose- 
cution of  a  civil  suit  where  there  is  no  inter- 
ference with  the  person  or  property  of  the 
defendant,  and  the  conclusion  reached  by  the 
court  in  the  foregoing  case  is  not  without 
niauy  able  precedents  tending  to  support  it. 
In  jurisdictions  where  such  an  action 
^ill  lie,  it  would  seem  that  the  mere  fact 
that  the  defendant  in  the  replevin  action 
did  not  have  the  title  to  the  goods  seized 
would  not  preclude  him  from  maintaining 
»n  action  for  malicious  prosecution,  if  the 
«ther  essential  elements  were  present.  And, 
in  fact,  it  might  be  argued  that  the  fact 
that  the  title  to  the  property  was  not  in 
the  defendant,  but  in  a  third  person,  would 
tend  to  show  malice  and  lack  of  probable 
28L.RJ^.(N.S.) 


cause.  There  would  aeem  to  be  nothing  in 
the  general  natiire  of  such  an  action,  at 
least,  which  would  take  it  out  of  the  rule, 
if  such  a  rule  did  prevail. 

A  search  of  the  authorities,  however,  has 
failed  to  disclose  any  other  case  in  which 
an  action  for  malicious  prosecution  has 
been  brought  where  the  plaintiff  had  been 
made  the  defendant  in  a  suit  to  replevin 
property  of  which  he  had  no  title. 

A  somewhat  similar  situation  was  pre- 
sented in  Duncan  v.  Griswold,  02  Ky.  542, 
18  S.  W.  354,  where  it  was  held  that  ma- 
licious prosecution  would  not  lie  for  the 
attachment  of  the  plaintiff's  goods  as  the 
property  of  a  third  person. 
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has  called  our  attention  to  none),  where  it 
is  held  that  the  defendant  in  a  replevin  suit, 
having  no  property  in  the  goods  taken,  may 
maintain  an  action  for  malicious  prosecution 
against  the  unsuccessful  plaintiff  in  the  orig- 
inal action.  Tlie  authorities  are  not  harmo- 
nious upon  the  question  where  the  property 
of  the  defendant  in  the  original  action  is  tak- 
en, and  upon  that  question  we  express  no 
opinion. 

The  judgment  is  reversed  and  a  new  trial 
orderecL 


MINNESOTA    StJPREBfE    COURT. 

ALEXANDER  DAVIDSON,   Respt., 

V. 

FLOUR  CITY  ORNAMENTAL  IRON 
WORKS,  Appt. 

(107  Minn.  17,  119  N.  W.  483.) 

Mffster  ^  emery  wheel  ^  duty  to  guard. 

1.  Emery  wheels  are  included  within  the 
machinery  required  to  be  guarded,  as  pro- 
vided by  §  1813,  Rev.  Laws  1905. 

Same  ^  negligence. 

2.  Where  it  is  practicable  to  maintain  a 
guard  over  emery  wheels,  it  is  negligence 
per  86  to  operate  the  same  without  a  guard. 

Same  ^  Injury  to  servant  ^  failure  to 
guard. 

3.  The  statutory  duty  is  a  continuing 
one,  requiring  the  guard  to  be  maintained 
while  the  wheel  is  in  operation,  and  that 
duty  is  not  disci  arged  by  merely  furnish- 
ing a  suitable  guard  and  exercising  •  rea- 
sonable care  in  the  selection  of  an  operator. 

Same  — *  fellow  servants  ^  nonassign- 
able duty. 

4.  In  this  case  the  duties  of  the  operator 
required  him  to  change  wheels  from  time  to 
time  to  meet  the  exigencies  of  the  work, 
and  in  making  the  change  it  was  necessary 
to  take  off  the  guard.  The  operator  re- 
moved the  guard  and  made  the  change,  but 
neglected  to  replace  the  guard,  and  while 
revolving  the  wheel  burst  and  caused  the 
injuries  sustained  by  respondent.  Held,  the 
operator  and  respondent  were  not  fellow 
servants.  The  defenses,  contributory  neg- 
ligence and  assumption  of  risk,  have  no  ap- 
plication, and  appellant  was  responsible  for 
the  failure  to  maintain  the  guard. 

(Elliott,  J.,  dissents.) 

(January  22,   1909.) 

TTeadnotes  by  Lewis,  J. 

Note.  —The  question  of  a  master's  duty 
to  guard  machinery  as  delegable  one  is  dis- 
cussed in  the  note  to  Flynn  v.  Prince,  C.  & 
M.  Co.  17  L,R.A.(N.S.)  668. 
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APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  Coun- 
ty denying  a  new  trial  after  verdict  for 
plaintiff  in  an  action  brouglit  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  n^ligeiiee. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lancaster  &  McGee  and  G.  A. 
Lyon,  for  appellant: 

The  servant  was  injured  by  the  negli- 
gence of  a  fellow  servant  while  both  were 
aiding  in  the  common  business  of  the  same 
master,  and  he  cannot  maintain  an  action 
for  such  injury  against  the  master,  who  was 
not  chargeable  with  any  personal  negligence 
or  wrong. 

McMahon  v.  Davidson,  12  Minn.  357,  Gil. 
232;  Foster  v.  Minnesota  C.  R.  Co.  14  Minn. 
360,  Gil.  277;  Brown  v.  Winona  &  St.  P.  R. 
Co.  27  Minn.  162,  38  Am.  Rep.  285,  6  N.  W. 
484;  Pasco  v.  Minneapolis  Steel  &  Machin- 
ery Co.  105  Minn.  132,  18  L.R.A.(N.S.)  163, 
117  N.  W.  479;  Corneilson  v.  Eastern  R.  Co. 
50  Minn.  g3,  52  N.  W.  224 ;  Gittens  v.  Wil- 
liam Porten  Co.  90  Minn.  612,  97  N.  W.  378. 

The  fact  that  a  duty  is  imposed  by  statute 
does  not  change  the  rules  of  law  as  to  con- 
tributory negligence  or  to  assumption  of 
risks,  unless  there  is  some  provision  in  the 
statute  clearly  expressing  or  implying  an 
intention  to  do  so. 

Knisley  v.  Pratt,  148  N.  Y.  372,  32  L.RJI. 
367,  42  N.  E.  986;  O'Maley  v.  South  Boston 
Gaslight  Co.  158  Mass.  135,  47  L.R.A.  161, 
32  N.  E.  1119;  Anderson  v.  C.  N.  Nelson 
Lumber  Co.  67  Minn.  79,  69  N.  W.  630; 
Swenson  v.  Osgood  &,  B.  Mfg.  Co.  91  Minn. 
509,  98  N.  W.  645;  McGinty  ▼.  Waterman, 
93  Minn.  242,  101  N.  W.  300,  3  A.  &  £.  Ann. 
Cas.  39;  Schutt  v.  Adair,  99  Minn.  7,  108 
N.  W.  811;  Endlich,  InterpreUtion  of  Stat- 
utes, §  5;  Black,  IntorpretatioB  of  Laws, 
§  4;  Dresser,  Employers*  Liability,  §  82;  2 
Labatt,  Mast,  ft  S.  §640;  Langlois  ▼.  Dimi 
Worsted  Mills,  25  R.  I.  645,  57  Atl.  910; 
Martin  v.  Chicago,  R.  I.  &  P.  R.  Co.  118 
Iowa,  148,  59  L.R.A.  698,  96  Am.  St  Rep. 
371,  91  N.  W.  1034;  Powell  v.  Ashland  Iron 
&  Steel  Co.  98  Wis.  35,  73  N.  W.  573; 
Browne  v.  Siegel,  C.  &,  Co.  191  III.  226,  60 
N.  E.  815;  Denver  &  R.  G.  R.  Co.  v.  Nor- 
gate,  6  L.R,A.(N.S.)  981,  72  C.  C.  A.  365, 
141  Fed.  247,  5  A.  &  E.  Ann.  Cas.  448;  K  S. 
Higgins  Carpet  Co.  v.  O'Keefe,  25  C.  C.  A. 
220,  51  U.  S.  App.  74,  79  Fed.  900;  Cen- 
tral Coal  &  Coke  Co.  v.  Gregory,  78  Ark. 
43,  93  S.  W.  66;  Forbes  v.  Dunnavant,  198 
Mo.  193,  95  S.  W.  934;  Clark  v.  Riter-Conley 
Co.  39  App.  Div.  598,  67  N.  Y.  Supp.  755; 
Walters  v.  George  A.  Fuller  Co.  74  App.  Div. 
388,  77  N.  Y.  Supp.  681 ;  Rotondo  v.  Smyth, 
92  App.  Div.  153,  86  N.  Y.  Supp.  1103;  Pins 
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dorf  V.  Kellogg,  108  App.  Div.  209,  95  N.  Y. 
Supp.  617;  Glenmont  Lumber  Co.  v.  Roy, 
61  C.  C.  A.  606,  126  Fed.  524;  Nottage  v. 
Sawmill  Phoenix,  133  Fed.  979;  American 
Linseed  Co.  ▼.  Heins,  72  C.  C.  A.  533, 141  Fed. 
45;  Button  V.  Holbrook,  C.  &  D.  Contract- 
ing Co.  139  Fed.  734;  Roskee  r.  Mt.  Tom 
Sulphite  Pulp  Co.  169  Mass.  528,  48  N.  E. 
766. 

Messrs.  lilnd,  Ueland,  A  Jerome,  for 
respondent : 

The  neglect  to  guard  the  wheel  as  required 
by  statute  constituted  negligence  per  se. 

Union  P.  R.  Co.  v.  McDonald,  152  U.  S. 
263,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619; 
Rosse  T.  St.  Paul  &  D.  R.  Co.  68  Minn.  216, 
37  L.R.A.  591,  64  Am.  St.  Rep.  472,  71  N. 
W.  20;  Klatt  V.  N.  C.  Foster  Lumber  Co. 
97  Wis,  641,  73  N.  W.  563;  Perry  v.  Tozer, 
90  Minn.  431,  101  Am.  St  Rep.  416,  97  N. 
W.  137;  Osborne  v.  McMasters,  40  Minn. 
103,  12  Am.  St  Rep.  698,  41  N.  W.  543; 
Schutt  V.  Adair,  99  Minn.  7,  398  N.  W.  811. 

The  master  could  not  delegate  his  nonas- 
signable duty  to  guard  the  wheel. 

Diymala  v.  Thompson,  26  Minn.  40,  1 
X.  W.  255;  Tierney  v.  Minneapolis  A,  St.  L. 
R.  Co.  33  Minn.  311,  53  Am.  Rep.  35,  23  N. 
W.  229;  Lindvall  v.  Woods,  41  Minn.  212, 
4  LJI.A.  793,  42  N.  W.  1020;  12  Am.  & 
Kng.  Enc.  Lawj  p.  959;  Hough  v.  Texas  & 
P.  R.  Co.  100  U.  S.  213,  25  L.  ed.  612;  Rinci- 
cotti  V.  John  O'Brien  Contracting  Co.  77 
Conn.  617,  69  L.R.A.  936,  60  Atl.  116;  Chris- 
tianson  v.  Northwestern  Compo-Board  Co. 
83  Minn.  27,  85  Am.  St  Rep.  440,  85  N.  W. 
826;  McGinty  v.  Waterman,  93  Minn.  245, 
301  N.  W.  300,  3  A.  &  E.  Ann.  Cas.  39;  Nar- 
ramore  v.  Cleveland,  Q.  C.  A.  St  L.  R.  Co.  48 
LR.A.  68,  37  C.  C.  A.  499,  96  Fed.  298; 
Monteith  v.  Kokomo  Wood  Enameling  Co. 
159  Ind.  149,  58  L.R.A.  944,  64  N.  E.  610; 
Sipes  T.  Michigan  Starch  Co.  137  Mich.  258, 
100  N.  W.  447;  Marino  v.  Lehmaier,  173 
N.  Y.  630,  61  I..R.A.  811,  66  N.  E.  572; 
Stewart  t.  Ferguson,  164  N.  Y.  553,  58  N. 
£.662. 

Lewis,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  is  engaged  in  the  manufacture 
of  ornamental  iron  work  in  the  city  of  Min- 
neapolis. One  Sandstrom,  who  had  been  in 
the  employ  of  appellant  for  about  a  year, 
was  operating  an  emery  wheel  about  24  inch- 
es in  diameter,  which  revolved  at  the  rate 
of  about  1,000  revolutions  per  minute.  The 
guard  provided  for  this  wheel  had  been  tem- 
porarily removed  by  Sandstrom,  and  while 
running  without  the  guard  the  wheel  burst, 
snd  one  of  the  pieces  struck  respondent,  who 
was  at  work  some  40  feet  distant,  and  in- 
flicted a  compound  fracture  of  the  thigh 
bone.  Respondent  recovered  a  verdict,  and 
28LILA.(N.8.) 


it  is  argued  here:  (1)  That  the  statute 
(§  1813,  Rev.  Laws  1905)  had  no  applica- 
tion to  emery  wheels;  (2)  that  the  evidence 
conclusively  established  the  fact  that  Sand- 
strom and  respondent  were  fellow  servants; 
(3)  that  the  verdict  was  excessive. 

1.  The  first  part  of  §  1813  reads:  "All 
saws»  planers,  ...  all  set  screws,  drums, 
and  machinery,  ...  as  far  as  practica- 
ble, shall  be  fenced  or  otherwise  protected." 
And  the  last  reads:  ''No  grindstone,  emery 
wheel,  or  machine  in  any  factory,  mill,  or 
workshop,  shall  be  used  when  the  same  is 
known  to  be  cracked  or  otherwise  defective." 
This  provision  is  not  exclusive  of  and  incon- 
sistent with  what  precedes,  but  is  an  ad- 
dition ^  thereto.  Emery  wheels  are  fairly 
within  the  first  part  of  the  section ;  but,  not- 
withstanding the  fact  that  such  wheels  must 
be  guarded,  there  is  an  additional  prohibi- 
tion against  using  such  wheels  when  they 
are  cracked  or  defective. 

2.  Sandstrom  had  been  employed  to  work 
upon  the  emery  wheel,  and  we  shall  as- 
sume that  he  had  been  properly  instructed 
not  to  use  it  without  a  guard.  In  the  course 
of  his  duties  it  became  necessary  for  him  to 
change  wheels  to  suit  the  implements  he 
was  required  to  polish,  and  in  making  such 
change  he  was  obliged  to  remove  the  guard. 
On  the  occasion  in  question  he  had  chnnged 
the  wheel,  but  proceeded  to  use  it  without 
restoring  the  guard,  when,  after  about  a 
day's  time,  it  exploded.  A  failure  to  com- 
ply with  the  statute  constitutes  negligence 
per  se,  but  contributory  negligence  and  as- 
sumption of  risks  are  defenses  which  may  be 
interposed  in  proper  cases.  Christiansen  v. 
Northwestern  Compo-Board  Co.  83  Minn.  25, 
86  Am.  St  Rep.  440,  85  N.  W.  820;  Wuotilla 
V.  Duluth  Lumber  Co.  37  Minn.  163,  5  Am. 
St  Rep.  832,  33  N.  W.  651 ;  Tvedt  v.  Wheel- 
er, 70  Minn.  161,  72  N.  W.  1062;  Gray  v. 
Commutator  Co.  86  Minn.  463,  89  N.  W. 
322;  Seely  v.  Tennant,  104  Minn.  354,  116 
N.  W.  648;  Callopy  v.  Atwood,  106  Minn. 
80,  18  L.R.A.(N.S.)  593,  117  N.  W.  238; 
Anderson  v.  C.  N.  Nelson  Lumber  Co.  67 
Minn.  79,  69  N.  W.  630;  Swenson  v.  Os- 
good k  B.  Mfg.  Co.  91  Minn.  509,  98  N.  W. 
646;  McGinty  v.  Waterman,  93  Minn.  242, 
101  N.  W.  300,  3  A.  &  E.  Ann.  Cas.  39; 
Schutt  V.  Adair,  99  Minn.  7,  108  N.  W.  811. 
The  statute  requires  such  machinery  to  be 
guarded  so  as  to  protect  workmen,  whether 
operating  the  machinery  or  engaged  in  the 
discharge  of  any  other  duties  in  the  factory. 
Christianson  v.  Northwestern  Compo-Board 
Co.  supra.  In  that  case  the  party  was  in- 
jured while  working  about  an  unguarded 
saw,  but  not  directly  in  connection  with  it. 
In  Seely  v.  Tennant,  supra,  the  deceased  wae 
caught   by    an    unguarded    revolving   shafll 
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while  passing  by  it  in  the  perfoi*mance  of 
duties  not  directly  connected  with  it. 

There  is  no  dispute  ns  to  the  facts,  and 
the  question  of  contributory  negligence  and 
assumption  of  risk  have  no  place  in  this 
case.  Respondent  was  engaged  in  other  du- 
ties at  some  distance,  and  was  entirely  ig- 
norant of  the  failure  to  replace  the  guard 
on  the  wheel.  The  question  at  issue  is  one 
of  statutory  construction.  If  the  duty  im- 
po8e4  by  statute  was  a  continuing  one,  and 
the  master  was  required  to  maintain  the 
guard  while  operating  the  wheel,  in  addition 
to  installing  it  in  the  first  place,  then  the 
operator  charged  with  the  control  and  man- 
agement of  the  wheel  and  guard  was  the 
representative  of  the  master.  On  the  other 
hand,  if  the  master  discharged  his  duty  by 
furnishing  a  suitable  guard  and  by  exercis- 
ing reasonable  care  in  the  selection  of  an 
operator,  and  gave  him  suitable  instruc- 
tions, then  the  operator  was  a  fellow  serv- 
ant of  respondent  at  the  time  he  negligently 
failed  to  replace  the  guard.  Cases  of  this 
kind  diflfer  from  those  where,  under  the  com- 
mon law,  the  master  is  charged  with  the 
duty  of  providing  a  safe  place  and  proper 
tools  and  instrumentalities.  In  those  cases 
the  exercise  of  reasonable  care  only  is  re- 
quired. But  with  reference  to  dangerous 
machinery  which  it  is  practicable  to  guard, 
the  rule  has  no  application.  The  statute  has 
adopted  the  rule  of  absolute  duty.  The  mas- 
ter cannot  delegate  the  performance  of  the 
act  to  another  and  thus  avoid  responsibili- 
ty. Baddeley  v.  Granville,  L.  R.  19  Q.  B. 
Div.  423,  17  Eng.  Rul.  Cas.  212,  19  Eng. 
Rul.  Cas.  52;  Britton  v.  Great  Western  Cot- 
ton Co.  L.  R.  7  Exch.  130,  19  Eng.  Rul.  Cas. 
42;  Groves  v.  Winborne,  L.  R.  2  Q.  B.  Div. 
402;  Sommer  v.  Carbon  Hill  Coal  Co.  32  C. 
C.  A.  166,  69  U.  S.  App.  619,  89  Fed.  64; 
Lore  T.  American  Mfg.  Co.  100  Mo.  608,  61 
S.  W.  678. 

It  is  unnecessary  for  the  purposes  of  this 
case  to  consider  wliat  the  limitations  of  the 
application  of  this  rule  may  be  in  cases 
where  those  intrusted  with  the  duty  of 
maintaining  such  guards  negligently  remove 
them  contrary  to  instructions.  There  is 
much  room  for  discussion  and  difTerence  of 
opinion  upon  that  branch  of  the  subject. 
Whether  there  be  any  logical  distinction  we 
need  not  now  determine.  So  far  as  the  facts 
of  this  case  are  concerned  there  should  be  no 
hesitancy  in  applying  the  rule  of  absolute 
nondelegable  duty.  The  operator  was  re- 
quired, in  the  performance  of  his  duties,  to 
remove  the  guard  in  order  to  put  on  anoth- 
er wheel.  It  then  became  the  duty  of  the 
master  to  furnish  the  new  wheel  with  a 
guard,  to  the  same  extent  as  in  the  first 
instance,  when  the  guard  wos  furnished.  | 
To  that  extent  the  master  selected  the  op- 
28  L.R.A.(N.S.) 


era  tor  as  his  representative,  and  his  fail- 
ure to  attach  the  guard  was  the  master's 
act.  The  instructions  to  the  jury  were  quite 
as  favorable  as  appellant  was  entitled  to. 
and  we  discover  nothing  prejudicial  in  the 
reference  by  the  court  to  the  master's  duty 
to  provide  a  reasonably  safe  place  for  the 
employees. 

Ihe  verdict  was  large,  but  we  cannot  see 
that  it  was  excessive. 

Affirmed,     i 

Elliott,  J.,  dissenting: 

I  am  not  able  to  see  why  Sandstrom  and 
the  respondent  Davidson  were  not  fellow 
servants.  They  were  ordinary  operatives, 
each  engaged  in  his  own  work.  Neither  had 
any  control  over  the  other.  Sandstrom  re- 
moved the  cover  from  the  emery  wheel,  for 
the  purpose  of  changing  the  wheel,  and 
carelessly  started  the  machine  without  re- 
placing the  cover.  The  appellant  had  com- 
plied with  the  statute,  and  but  for  the  ne<;- 
ligence  of  Sandstrom  the  accident  eould  not 
have  occurred.  The  employer  had  done 
everything  it  was  possible  to  do,  and  if  the 
fellow-servant  rule  is  in  force  in  this  state, 
the  plaintiff  should  not  have  recovered  a  ver- 
dict.   I  therefore  respectfully  dissent. 


OHIO  SUPREME  COURT. 

STATE  OF  OHIO 

V. 

J.   M.   LYNCH. 
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Intoxicating    liquor  — *  right    to    bring 
into  dry  territory  by  agent. 

It  is  not  a  violation  of  the  act  entitled. 
"An  Act  Further  to  Provide  against  the 
Evils  Resulting  from  the  Traffic  in  Intoxi 
eating  Liquors,  by  Providing  for  Local 
Option  in  Counties"  (99  Ohio  Laws,  35),  for 
one  who  lives  in  a  county  in  which  the 
traffic  in  intoxicating  liquors  is  prohibite<t 
under  the  provisions  of  the  said  act,  to  g!> 
into  a  county  where  such  traffic  is  not  pro- 

Headnote  by  the  Court. 


Note.  ^  Intoxicating  liquors:  is  one 
who  obtains  liqttor  for  and  delivers  it 
to  another,  tising  the  tatter's  money, 
guilty  of  selling  the  same. 

As  shown  by  the  following  cases,  as  well 
as  those  cited  in  the  note  to  Reed  v.  State, 
24  L.R.A.(N.S.)  268,  to  which  this  note  is 
supplemental,  the  general  rule  is  that  onr 
who,  at  the  request  of  another  and  with 
money  furnished  for  that  purpose  by  him, 
purchases  from  a  third  person,  and  delivers 
to  the  former,  intoxicating  liquors,  is  not 
guilty  of  making  a  sale,  as  he  acts  merely 
as  agent  for  the   real  purchaser,  unless  it 


1910. 


STATE  V.  LYNCH. 


335 


hibited,  and  purchase  intoxicating  liquor  in 
any  quantity  for  his  own  use,  and  bring  the 
same  into  the  county  where  he  lives  to  be 
used  therein  by  him  as  a  beverage;  and  such 
a  person  may,  under  said  statute,  not  only 
-himself  purchase  intoxicating  liquor  as, 
and  for  the  specific  purpose,  aforesaid,  but 
he  may  also  do  so  by  another,  whom  he  has 
constituted   his   agent   for   that   purpose. 

(January  18,  1910.) 

T7  XCEPTIONS  by  the    State   to    Snstruc- 
Ij  tions  given   by  the  Court  of  Common 
Pleas  for  Champaign  County  in  a  prosecu- 
tion   for    illegally    selling  intoxicating    li- 
quors which  resulted  in  a  verdict  of  guilty, 
(herruled. 
The  facts  are  stated  in  the  opinion. 
Mr.  George  Waite,  for  plaintiff: 
A  person  in  dry  territory  cannot  receive 
money  from  another,  and  go  into  wet  terri- 
tory, purchase  intoxicating  liquors  with  the 
incncy,  carry  the  liquor  back  to  the  place 


of  receiving  the  money,  and  deliver  it  to 
the  person  who  furnishes  the  money,  to  be 
used  by  him  as  a  beverage,  and  not  be  guil- 
ty of  ^'furnishing"  as  the  term  is  used  in 
this  statute. 

Lamma  v.  State,  No.  44  of  the  Ohio  Law 
Rep.  for  Feb.  8, 1909,  p.  69;  Nisi  Prius  Rep.; 
State  V.  Freeman,  27  Vt.  520;  People  v. 
Neumann,  85  Mich.  98,  48  N.  W.  290; 
Dukes  V.  State,  77  Ga.  738;  State  v.  Mun- 
son,  25  Ohio  St.  381. 

Messrs.  O.  B.  Helserman  and  Joseph 
W.  Flauglier  for  defendant. 

Davis,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  in  error  and  one  Bennett 
were  inmates  of  the  Champaign  county  in- 
firmary. In  Champaign  county  it  was,  un- 
der the  provisions  of  the  county  local  option 
statute,  unlawful  for  any  person,  personally 
or  by  agent,  to  sell,  give  away,  or  furnish 
intoxicating  liquors  to  be  used  as  a  bever- 


appears  that  he  is  personally  interested  in 
the  sale  or  acts  for  the  seller:  Reynolds  v. 
State,  52  Fla.  409,  42  So.  373;  State  v. 
Turner  (Kan.)  109  Pac.  983;  Givens  v. 
State,  49  Tex.  Crim.  Rep.  267,  91  S.  W. 
1090;  Givens  v.  State  (Tex.  Crim.  Rep.)  91 
S.  W.  1091 ;  Killman  v.  State,  53  Tex.  Crim. 
Rpp.  512,  112  S.  W.  90;  Killman  v.  State,  5:J 
Tex.  Crim.  Rep.  570,  112  S.  W.  92;  Schoen- 
nerstedt  v.  State,  66  Tex.  Crim.  Rep.  638, 
117  S.  W.  829;  Lafrentz  v.  State  (Tex. 
Crim.  Rep.)  125  S.  W.  32. 

On  proof  by  unimpeachable  witnesses  that 
the  defendant  received  money  from  another 
person,  accompanied  by  a  request  to  procure 
whisky  with  it,  which  he  bought  from  a 
third  person  and  delivered  as  requested,  the 
defendant  cannot  be  convicted  of  having  on 
hand  intoxicating  liquor  for  the  purpose  of 
illegal  sale.  Bray  v.  Commerce,  5  Ga.  App. 
605,  63  S.  £.  596. 

So,  where  the  defense  to  a  charge  of  vio- 
lating the  prohibitory  liquor  law  is  that  the 
defendant  purchased  intoxicating  liquors  for 
those  who  advanced  him  money  for  that  pur- 
pose, and  that  he  acted  merely  as  their 
affent,  it  is  error  to  refuse  to  instruct  the 
jiir)-  to  acquit  the  defendant  if  they  believe 
the  evidence  in  support  of  such  defense. 
Slate  v.  Turner,  supra. 

Hilt  a  prima  facie  case  of  a  violation  of  a 
prohibitory  liquor  law  is  made  by  evidence 
tliat  the  defendant  was  requested  by  other 
persons  to  procure  liquor  for  them,  receiving 
tnr.ney  from  them  therefor,  which  lie  shortly 
afterwards  delivered  to  them,  as  the  burden 
f^(  explaining  where  and  from  whom  he  ob- 
tained the  liquor  rests  upon  the  defendant. 
Ibid. 

It  was  held  in  Johnson  v.  State  (Tex. 
Crim.  Rep.)  77  S.  W.  225,  that  a  conviction 
for  violating  the  local  option  law  would  be 
sustained  w^here  it  appeared  that  the  de- 
fendant, upon  being  asked  if  he  could  ob- 
tain whislcy  for  another,  said  he  did  not 
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know,  but  would  try,  and,  taking  the  price 
of  a  pint,  departed  and  returned  in  about 
ten  minutes  with  the  liquor. 

A  conviction  for  an  illegal  sale  in  a  dis- 
trict where  the  sale  of  liquor  is  prohibited 
cannot  be  sustained  on  proof  that  the  de- 
fendant, at  the  request  of  and  with  money 
furnished  by  a  third  person,  purchases  li- 
quor for,  and  delivers  it  to,  the  latter  with- 
in such  district,  as  such  facts  show  that  the 
defendant  was  merely  agent  for  the  pur- 
chaser, and  was  not  the  seller  or  agent  for 
the  seller.  DuBois  v.  State,  87  Ala.  101,  6 
So.  381;  People  v.  Converse,  157  Mich.  29, 
121  N.  W.  475;  Tate  v.  State,  91  Miss.  382. 
44  So.  838;  State  v.  Lynch;  State  v.  Wir- 
ick,  81  Ohio  St.  343,  90  N.  E.  937;  Way  v. 
State,  36  Tex.  Crim.  Rep.  40,  35  S.  W.  377 ; 
Brignon  v.  State,  37  Tex.  Crim.  Rep.  71,  38 
S.  W.  786;  Phillips  v.  State  (Tex.  Crim. 
Rep.)  40  S.  W.  270;  Kirby  v.  State,  46  Tex. 
Crim.  Rep.  584,  80  S.  W.  1007;  Dupree  v. 
State  (Tex.  Crim.  Rep.)  91  S.  W.  578.  See 
also  cases  cited  in  the  note  to  Reed  v.  State, 
24  L.R.A.(N.S.)   268. 

And  the  doctrine  just  stated  is  not  af- 
fected by  the  fact  that  the  defendant  ad- 
vanced the  necessary  money  to  purchase 
the  liquor,  which  was  refunded  by  the  one 
for  whom  the  liquor  was  purchased  upon 
its  delivery  to  him.  DuBois  v.  State;  Tate 
V.  State;  and  Brignon  v.  State, — supra.  See 
also  Potts  V.  State,  infra. 

Nor  is  it  affected  by  the  fact  that  the 
defendant,  upon  the  receipt  of  the  liquor 
in  the  dry  territory,  placed  it  in  his  cold 
storage,  from  which  his  principal  withdrew 
it  as  desired.  People  v.  Converse;  Wny  v. 
State ;  Phillips  v.  State ;  and  Kirby  v.  State, 
— supra. 

Nor  by  the  fact  that  the  defendant  re- 
ceived pay  for  storing  the  liquor,  from  the 
one  for  whom  it  was  purchased.  Kirby  v. 
State  and  Dupree  v.  State,  supra. 

Where  an  express  agent  in  a  local  option 
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age.  Bennett  gave  money  to  the  defendant 
for  the  purpose  of  going  into  an  adjoining 
county  in  which  the  local  option  law  was 
not  then  operative,  to  purchase  for  him, 
Bennett,  a  quart  of  whisky  to  be  used  by 
him  as  a  bevertlge.  The  defendant  did  go 
into  the  other  county,  purchased  the  whis- 
ky, returned  with  it  to  Champaign  county, 
delivered  it  to  Bennett,  and  it  was  there 
consumed  by  both  Bennett  and  the  defend- 
ant. The  defendant  was  indicted  and  tried 
in  Champaign  county  on  the  charge  of  fur- 
nishing intoxicating  liquor  to  be  used  as  a 
beverage.  On  the  trial  the  court  charged 
the  jury,  in  substance,  that  it  was  not  a  vio- 
lation of  the  statute  for  a  person  in  a  "dry" 
county  to  go  into  a  "wet"  county  and  pur- 
chase liquor  in  any  quantity  for  his  own 
use,  to  be  used  as  a  beverage,  and  that  such 
a  person  may,  under  this  statute,  not  only 
go  himself  into  a  wet  county  and  purchase  in- 
toxicating liquor  in  any  quantity,  to  be  used 
as  a  beverage  by  himself  in  a  dry  county, 
but  that  he  may  do  so  by  another  whom  he 
has,  in  good  faith,  constituted  his  agent  for 
that  purpose. 

The  prosecuting  attorney  excepted  to  the 
charge,  and  although  the  defendant  was 
found  guilty  by  the  jury,  and  was  sentenced 


by  the  court,  the  prosecuting  attorney  has 
brought  the  case  here,  as  provided  by  Rev. 
Stat.  1908,  §§  7305,  7300,  7307,  7308,  for  an 
answer  to  the  sole  question,  as  stated  by 
himself:  "Can  a  person  in  dry  territory 
receive  money  from  another,  and  go  into 
wet  territory,  purchase  intoxicating  liquors 
with  the  money,  and  deliver  it  to  the  per- 
son who  furnishes  the  money,  to  be  used  by 
him  as  a  beverage,  and  not  be  guilty  of  fur- 
nishing as  the  term  is  used  in  this  statute!" 
The  prosecuting  attorney  argues  for  a  nega- 
tive answer  to  this  question,  and  his  argu- 
ment in  brief  is  this:  That  the  word  "fur- 
nish" in  its  ordinary  and  generally  accepted 
meaning  signifies  to  "provide"  or  "supply." 
Yet,  if  we  substitute  either  of  these  alleged 
equivalent  words  for  the  one  used  in  the 
statute,  the  application  of  the  statute  to  the 
facts  of  this  case  is  not  made  any  clearer 
tlian  when  we  consider  it  with  the  legisla- 
ture's own  chosen  word,  "furnish."  In  fact, 
the  abstract  meaning  of  words  rarely  affords 
decisive  aid  in  determining  the  construction 
of  a  document  or  a  statute.  When  attempt- 
ing to  arrive  at  the  meaning  and  specific  in- 
tent of  a  given  phrase  or  sentence,  we  are 
generally  obliged  to  consider  words  in  their 
concrete  use,  having  regard  to  the  general 


county  sold  an  express  order  for  the  price  of 
a  case  of  beer,  and,  because  the  purchaser 
did  not  know  the  name  of  a  liquor  dealer 
in  a  county  where  the  local  option  law  was 
not  in  force,  wrote  an  order  for  beer  for 
him,  the  beer  being  left  in  a  shed  at  the 
rear  of  the  express  oflice,  from  which  it  was 
taken  as  the  purchaser  desired  it, — ^the 
agent  of  the  express  company  was  not  guilty 
of  violating  the  local  option  law,  as  no  sale 
was  made  by  him.  People  v.  Converse,  su- 
pra. 

So,  where  one  in  a  prohibition  state,  at 
tlie  request  of,  and  with  money  furnished  by, 
another,  ordered  for  the  latter  intoxicating 
liquor  from  a  dealer  in  another  state  where 
the  sale  thereof  was  authorized  by  law,  ar.d, 
upon  a  receipt  of  several  bottles,  delivered 
one  of  them  to  the  former,  the  sale  occurred 
in  the  latter  state,  and  there  was  no  viola- 
tion of  a  statute  making  it  an  offense  to  aid 
in  an  unlawful  sale,  purchase,  or  other  un- 
lawful disposition  of  liquor,  or  to  act  as 
the  agent  of  the  purchaser  in  procuring  an 
unlawful  sale  thereof.  Vernon  v.  State,  181 
Ala.  83,  50  So.  67. 

But  in  a  prosecution  for  violating  a  stat- 
ute declaring  it  an  offense  "if  any  person 
shall  act  as  a^i^ent  or  assistant  of  either  the 
seller  or  purchaser  in  effecting  the  sale  of 
any  liquor,  bitters,  or  drinks,  the  sale  of 
which  without  license  is  unlawful,"  where  the 
defendant  is  not  charged  with  selling  liquor, 
but  with  violating  such  statute,  the  place 
where  the  sale  is  consummated  becomes  im- 
material, notwithstanding  the  defendant  or- 
dered it  for  another  person  who  furnished 
the  money  therefor,  as  the  offense  defined  by 
28  L.R.A.(N.S.) 


such  statute  is  committed  whenever  assist- 
ance is  rendered  either  the  seller  or  pur- 
cliaser  in  effecting  a  sale  in  a  place  where 
the  sale  of  liquor  is  prohibited  by  law. 
Powell  V.  State  (Miss.)  51  So.  465. 

One  who,  with  money  furnished  by  a 
minor,  purchases  for  and  delivers  intoxicat- 
ing liquor  to  him,  will  be  guilty  of  violating 
a  statute  against  selling  liquor  to  minors, 
as  the  furnishing  liquor  to  such  persons  by 
anyone  except  a  parent,  or  without  special 
written  direction  from  the  father  or  guard 
ian,  constitutes  a  violation  thereof.  Com.  v. 
Davis,  12  Bush,  240. 

So,  one  who  acts  as  a5^ent  for  a  minor  in 
obtaining  intoxicating  liquor  will  be  guilty 
of  furnishing  it  to  a  minor,  unless  he  hon- 
estly believes,  after  making  a  proper  and 
reasonable  inquiry  into  the  facts,  that  the 
minor  was  of  age.  Burnett  v.  State,  92  Ga. 
474,  17  S.  E.  858. 

But  it  was  held  in  Cox  y.  State  (Miss.)  3 
So.  373,  that  one  who,  at  the  request  of  and 
with  money  furnished  by  a  minor,  purchases 
and  delivers  to  him  intoxicating  liquor,  is 
not  guilty  of  making  a  sale. 

And  where  the  defendant,  at  the  request 
of  a  minor,  made  out  for  him  an  order  for 
a  dozen  bottles  of  beer,  which  he  sent  to  an- 
other state  to  be  filled,  and  upon  its  re- 
ceipt paid  the  C.  O.  D.  charges  and  took  the 
beer  to  his  cold  storage,  and  about  ten  days 
later  the  minor  paid  him  for  it  and  with- 
drew the  beer  as  he  desired  it,  the  defendant 
is  not  guilty  of  selling  liquor  to  a  minor. 
Potts  V.  State  (Tex.  Crim,  Rep.)  06  S.  W. 
1084. 
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purpose  which  the  draftsman  had  in  view, 
together  with  any  other  circumstances 
which  may  aid  us  in  attaining  his  mental 
point  of  view. 

Xow  in  the  study  of  this  statute  (act 
March  5,  3908  [99  Ohio  Laws,  pp.  35-38]), 
and  especially  of  its  title  and  §  2,  which  is 
directly  under  review  in  this  proceeding,  it 
is  very  clear  that  it  is  aimed  at  the  re- 
pression of  "the  evils  resulting  from  the 
traffic  in  intoxicating  liquors,"  and  the  pun- 
ishment of  dealers  conducting  such  traffic. 
The  significant  language  of  §  2  is  as  fol- 
lowf:  "Whoever  .  .  ■  violates  any  of 
the  provisions  of  this  act,  or  in  any  manner, 
directly  or  indirectly,  sells,  furnishes,  or 
pives  away,  or  otherwise  deals  in  any  in- 
toxicating liquors  as  a  beverage,"  etc.  The 
statute  seeks  to  prohibit  the  traffic  or  deal- 
ing in  intoxicating  liquors  in  counties  in 
which  a  majority  of  the  electors  have  voted 
'in  favor  of  prohibiting  the  sale  of  intoxi- 
eating  liquors,  and  therefore  it  provides 
that  not  only  those  who  sell  intoxicating 
liquors,  but  also  those  who  furnish, 
give  away,  or  otherwise  deal  in  them  in  eva- 
sion of  the  law  against  the  sale  of  liquors, 
shall  likewise  be  guilty  of  a  misdemeanor. 
This  wa«  the  construction,  and  no  more, 
which  was  'given  to  the  word  "furnish"  in 
State  ▼.  Munson,  25  Ohio  St.  381 ;  State  v. 
Freeman,  27  Vt.  520,  and  People  v.  Neu- 
mann, 85  Mich.  98,  48  N.  W.  290,  cited  by 
the  prosecuting  attorney. 

For  the  foregoing  reasons,  we  are  unable 
ia  accept  the  construction  of  the  s.tatute, 
which  is  claimed  on  the  part  of  the  state,  to 
justify  its  contention  that  the  charge  of  the 
(^turt  in  this  case  was  erroneous;  and  we 
may  add  a  few  other  considerations  lead- 
ing to  the  same  conclusion. 

Admittedly  Bennett  could  have  gone  in 
person  to  another  county  where  the  traf- 
fic in  intoxicating  liquors  was  not  prohibit- 
<^,  and  there  could  have  jbought  liquors  for 
his  own  use  in  any  quantity,  and  could 
have  transported  them  to  the  county  of  his 
resiidence,  where  the  traffic  was  prohibited, 
and  could  have  there  consumed  them.  We 
frankly  confess  that  we  are  entirely  unable 
to  understand  why  one  may  not  lawfully  do 
hy  the  agency  of  another  that  which  he  may 
lawfully  do  himself.  The  prosecuting  at- 
torney contends  that  the  maxim,  "Qui  facit 
per  alium^  facit  per  se,"  cannot  apply  in 
criminal  Uw.  Why  not  in  a  case  like  this  ? 
There  can  be  no  aiders  or  abetters  where 
there  is  no  crime.  When  the  liquor  was 
purchased  and  paid  for  in  a  place  where  the 
traffic  was  not  prohibited,  it  thereupon  be- 
came Bennett's  property.  The  defendant 
did  not,  and  could  not,  sell  or  give  it  to 
Bennett,  for  it  was  not  hi9  to  sell  or  give 
28  LR^(N.S.)  22 


away.  For  the  defendant  to  carry  and  deliver 
to  Bennett  his  own  was  not  furnishing  it  to 
him.  If  it  be  conceded  that  the  mere  deliv- 
ery to  the  purchaser  under  such  circumstan- 
ces constitutes  furnishing  within  the  mean- 
ing of  the  statute,  then  one  who  has  in  his 
house,  in  dry  territory,  liquor  which  he  has 
lawfully  obtained,  makes  his  servant  or 
member  of  his  family  liable  to  indictment 
under  this  statute,  whenever,'  in  obedience 
to  his  request,  some  of  it  is  brought  to  the 
owner.  In  the  absence  of  a  clear  expression 
to  that  effect,  we  are  not  willing  to  adopt 
such  an  extreme  construction. 
Exceptions  overruled. 

Summers,    Ch.    J.,    and    Crew,    Spear, 
Shanck,  and  Price,  JJ.,  concur. 


OKLAHOMA  SVPREMX}  COURT. 

GERMAN  ALLIANCE  INSURANCE  COM- 
PANY,  Plff.  in  Err., 

V. 

T.  H.  NEWBERN. 


GERALA.N  AMERICAN  INSURANCE  COM- 
PANY, Plff.  in  Err., 

V. 

SAME. 


COMMERCIAL       UNION       ASSURANCE 
COMPANY,  Plff.  in  Err., 

V. 

SAME. 


SCOTTISH  UNION  &  NATIONAL  INSUR- 
ANCE COMPANY,  Plff.  in  Err., 

V. 

SAME. 


PHCENIX    INSURANCE    COMPANY    OF 
BROOKLYN,  Plff.  in  Err., 

V. 

SAME. 

(—  Okla.  — ,  106  Pac.  826.) 

Insurance  ^  Iron-safe  clause  ^  con- 
struction. 

1.  Failure  of  an  insured  to  produce  the 
books  and  inventory,  as  required  by  a  policy 
of  fire  insurance,  under  penalty  of  forfeiture, 
means  a  failure  to  produce  them   if  they 

Headnotes  by  Turneb,  J. 

Note.  ^  Insurance :  Ions  or  destruction 
of  hooks,  inventory f  etc,  as  excusing 
their  production  as  required  hy  pot' 
icy. 

This  question  is  discussed  in  the  note  to 
Connecticut  F.  Ins.  Co.  v.  Jeary,  61  L.R.A. 
706,  where  it  is  declared  to  be  the  law  that 
the  destruction  of  the  bool^s  and  papers  re- 
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are  in  existence  when  called  for,  or  if  they 
have  been  lost  or  destroyed  by  the  fault, 
negligence,  or  design  of  the  insured. 

Same  ^  stolen  inventory  —  effect. 

2.  Where  the  inventory  in  question  was 
stolen  from  an  unlocked  safe  while  the  store 
building  mentioned  in  the  policy  was  ac- 
tually open  for  business,  and  where,  under 
the  terms  of  the  policy,  the  insured  had  a 
right,  during  that  time,  to  keep  it,  held, 
that  its  loss  and  a  consequent  failure  to 
produce  the  same  will  not  invalidate  the 
policy,  notwithstanding  a  provision  that  a 
failure  to  produce  the  same  shall  render  the 
policy  null  and  void,  where  the  insured  used 
such  care  on  the  occasion  as  prudent  men, 
acting  in  good  faith,  would  exercise. 

(January  13,   19:0.) 

ERROR  to  the  District  Court  for  Garvin 
County  to  review  judgments  in  plain- 
tiff's favor  in  consolidated  actions  brought 
to  recover  the  amounts  alleged  to  be  due 
on  certain  fire  insurance  policies.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fulton,  Stringer,  &  Grant  and 
Henry  M.  Oarr  for  plaintiffs  in  error. 

Messrs.  S.  T.  Bledsoe  and  J.  B.  Thomp- 
son, for  defendant  in  error: 

The  iron-safe  clause  is  not  a  warranty,  as 
the  clause  is  without  consideration,  and  is, 
in  its  essential  features,  merely  a  provision 
for  the  preservation  of  testimony. 

Phoenix  Ins.  Co.  v.  Angel,  18  Ky.  L.  Rep. 
1034,  38  S.  W.  1067;  Mechanics'  &  T.  Ins.  Co. 
V.  Floyd,  20  Ky.  L.  Rep.  1538,  49  S.  W.  643; 
Citizens'  Ins.  Co.  v.  Crist,  22  Ky.  L.  Rep. 
47,  56  S.  W.  658;  Niagara  F.  Ins.  Co.  v. 
Heflin,  22  Ky.  L.  Rep.  1212,  80  S.  W.  393; 


Germania  Ins.  Co.  v.  Ashby,  112  Ky.  303, 
99  Am.  St.  Rep.  295,  65  S.  W.  Gil. 

Even  if  the  iron-safe  clause  is  to  be  con- 
strued as  a  promissory  warranty,  it  must  be 
regarded  as  in  the  nature  of  a  condition 
subsequent. 

Western  Assur.  Co.  v.  Redding,  15  C.  C.  A. 
619,  30  U.  S.  App.  442,  68  Fed.  708;  Geor- 
gia  Home  Ins.  Co.  v.  Allen,  119  Ala.  436,  24 
So.  399;  Hanover  F.  Ins.  Co.  v.  Crawford, 
121  Ala.  258,  77  Am.  St.  Rep.  65,  25  So. 
912;  Kingman  v.  Lancashire  Ins.  Co.  54 
S.  C.  699,  32  S.  E.  762;  McNutt  v.  Virginia 
F.  &  M.  Ins.  Co.  (Tenn.)  45  S.  W.  61;  Liv- 
erpool &  L.  &  G.  Ins.  Co.  V.  Kearney,  36  C. 
C.  A.  265,  94  Fed.  314. 

Such  clauses  must  receive  a  reasonable 
interpretation  which  will  not  work  injustice 
or  lead  to  absurd  consequences. 

United  States  v.  Kirby,  7  Wall.  482,  19 
L.  ed.  278;  Heydenfeldt  v.  Daney  Gold  & 
S.  Min.  Co.  93  U.  S.  634,  23  L.  ed.  995; 
Church  of  the  Holy  Trinity  v.  United  States, 
143  U.  S.  457,  460,  461,  36  L.  ed.  226,  228, 
229,  12  Sup.  Ct.  Rep.  611;  Scott  v.  Latimer, 

33  C.  C.  A.  1,  60  U.  S.  App.  720,  89  Fed. 
843;  Thurber  v.  Miller,  14  C.  C.  A.  432,  32 
U.  S.  App.  209,  67  Fed,  371;  Davis  v.  Bohle, 

34  C.  C.  A.  372,  92  Fed.  325. 

The  loss  of  the  inventory,  through  no 
fault  of  the  insured,  did  not  void  the  con* 
tract. 

Sneed  v.  British-America  Assur.  Co.  73 
Miss.  279,  18  So.  928;  Underwriters'  Fire 
Asso.  V.  Palmer,  32  Tex.  Civ.  App.  447,  74 
S.  W.  603;  Pelican  Ins.  Co.  v.  Wilkerson, 
53  Ark.  353,  13  S.  W.  1103;  Merchants'  Nat 


quired  to  be  produced  by  a  policy  of  fire 
insurance  will  excuse  a  noncompliance  with 
the  requirement  if  due  to  no  fault  of  the 
insured.  Such  proposition  finds  support 
not  only  in  the  cases  the^e  cited,  but 
also  in  the  following  decisions:  Liverpool 
&  L.  &  G.  Ins.  Co.  V.  Kearney,  180  U.  S. 
132,  45  L.  ed.  460,  21  Sup.  Ct.  Rep.  326,  af- 
firming 36  C.  C.  A.  265,  94  Fed.  314,  af- 
firming 2  Ind.  Terr.  67,  46  S.  W.  414;  Cap- 
ital F.  Ins.  Co.  V.  Kaufman,  91  Ark.  310, 
121  S.  W.  289;  Phoenix  Ins.  Co.  v.  Schwartz, 
115  Ga.  113,  57  L.R.A.  752,  90  Am.  St.  Rep. 
98,  41  S.  E.  240;  Franklin  Ins.  Co.  v.  Cul- 
ver, 6  Ind.  137;  Aurora  F.  Ins.  Co.  v.  John- 
son, 46  Ind.  315;  Miller  v.  Hartford  F.  Ins. 
Co.  70  Towa,  704,  29  N.  W.  411;  Brookshier 
V.  Chillicothe  Town  Mut.  F.  Ins.  Co.  91  Mo. 
App.  599;  Arnold  v.  Indemnity  F.  Ins.  Co. 
152  N.  C.  232,  67  S.  E.  574;  German  Ins. 
Co.  V.  Kistner,  26  Ohio  C.  C.  569;  Coleman 
V.  New  York  Bowery  F.  Ins.  Co.  177  Pa. 
239,  35  Atl.  729;  McNutt  v.  Virginia  F. 
&  M.  Ins.  Co.  (Tenn.)  45  S.  W.  61;  East 
Texas  F.  Ins.  Co.  v.  Harris,  7  Tex.  Civ.  App. 
647,  25  S.  W.  720;  Underwriters'  Fire 
Asso.  V.  Palmer,  32  Tex.  Civ.  App.  447,  74 
S.  W.  603. 
28  L.R.A.(N.S.) 


But  if  the  destruction  of  such  papers  was 
due  to  the  negligent  failure  of  the  insured 
to  preserve  them  as  required  by  the  "iron- 
safe  clause,"  his  failure  to  produce  them  in 
accordance  with  the  requirement  of  the 
policy  will  preclude  any  recovery  thereon. 
Arkansas  Ins.  Co.  v.  Luther,  85  Ark.  579, 
109  S.  W.  1022;  Shawnee  F.  Ins.  Co.  v. 
Knerr,  72  Kan.  385,  83  Pac.  611,  613 ;  Gold- 
man V.  North  British  Mercantile  Ins.  Co. 
48  I^  Ann.  223,  19  So.  132;  King  y.  Con- 
cordia F.  Ins.  Co.  140  Mich.  258,  103  N.  W. 
616,  6  A.  &  E.  Ann.  Cas.  87 ;  Mtnai  Ins.  Co. 
v.  Mount,  90  Miss.  642,  16  L.R.A.(N.S.) 
471,44  So.  162,45  So.  835;  Cobb  &  S.  Shoe 
Store  v.  ^tna  Ins.  Co.  78  S.  C.  388,  58  S. 
E.  1099;  Western  Assur.  Co.  v.  Kemendo, 
94  Tex.  367,  60  S.  W.  661,  reversing  (Tex. 
Civ.  App.)  57  S.  W.  293;  Continental  Ins. 
Co.  v.  Cummings,  98  Tex.  115,  81  S.  W. 
705,  reversing  (Tex.  Civ.  App.)  78  S.  W. 
378;  Rives  v.  Fire  Asso.  of  Philadelphia 
(Tex.  Civ.  App.)  77  S.  W.  424;  Allred  v. 
Hartford  F.  Ins.  Co.  (Tex.  Civ.  App.)  37 
S.  W.  95;  Fire  Asso.  of  Philadelphia  v. 
Calhoun,  28  Tex.  Civ.  App.  409,  67  S,  Wr 
153. 
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Ins.  Co.  V.  Dunbar,  88  111.  App.  674;  Liver- 
pool &  L.  &  G.  Ins.  Co.  ▼.  Kearney,  supra. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

On  July  21,  3906,  T.  H.  Newbern,  defend- 
ant in  error,  sued  the  German  Alliance  In- 
surance Company,  a  corporation,  plaintiff 
in  error,  in  the  United  States  court  for  the 
Indian  territory,  southern  district,  at  Pauls 
Valley,  to  recover  the  amount  alleged  to  be 
due  on  a  fire  insurance  policy  issued  by  said 
company  May  II,  1905,  covering  such  losses 
as  might  be  sustained  by  plaintiff  in  conse- 
quence of  the  destruction  by  fire  of  his  store 
building,  stock  of  general  merchandise,  and 
office  furniture  and  fixtures  therein  contained, 
in  the  town  of  Byers,  Indian  territory.  Four 
other  suits  on  similar  policies,  pending  here 
on  appeal,  and  presented  by  this  record,  have 
been  consolidated  with  this  suit  and  abide 
the  event.  Each  of  said  policies  contain  the 
following,  called  the  "iron-safe  clause:'' 

** Warranty  to  keep  books  and  inventories, 
and  to  produce  them  in  case  of  loss.  The 
following  covenants  and  conditions  on  the 
part  of  the  German  Alliance  Insurance  Com- 
pany of  New  York  are  hereby  made  a  part 
of  the  policy  to  which  this  clause  is  at- 
tached: 

"First  The  assured  will  take  an  itemized 
inventory  of  stock  hereby  insured  at  least 
once  in  each  calendar  year,  and,  unless 
such  inventory  shall  have  been  taken  with- 
in twelve  calendar  months  prior  to  the  date 
of  this  policy,  the  same  shall  be  taken  in 
detail  within  thirty  days  after  said  date, 
or  this  policy  shall  be  null  and  void  from 
and  after  the  expiration  of  said  thirty  days, 
tnd  upon  demand  of  the  insured,  within 
three  months  from  date  of  this  policy,  the 
unearned  premium  for  the  unexpired  time 
of  this  policy  shall  be  returned. 

**Second.  The  assured  will  keep  a  set  of 
hooks  which  shall  clearly  and  plainly  pre- 
ii^nt  a  complete  record  of  the  business  trans- 
acted, including  all  purchases,  sales,  and 
Bhipment  of  such  stock,  both  for  cash  and 
credit,  from  the  date  of  the  inventory  pro- 
vided for  in  the  first  section  of  this  clause, 
and  daring  the  continuance  of  this  policy. 

'*Tliird.  Tlie  assured  will  keep  such  books 
and  inventory,  and  also  the  last  preceding 
inventory,  securely  locked  in  a  fireproof  safe 
at  night,  and  at  all  times  when  the  building 
mentioned  in  this  policy,  or  the  portion 
thereof  containing  the  stock  described  there- 
in, is  not  actually  open  for  business;  or, 
failing  in  this,  the  assured  will  keep  such 
hooks  and  inventories  at  night,  and  at  all 
»nch  times,  in  some  place  not  exposed  to 
fire  which  would  ignite  or  destroy  the  af orc- 
hid building;  and,  in  case  of  loss,  the  as- 
sured specifically  warrants,  agrees,  and  cove- 
28  L.RJL(N.S.) 


nants  to  produce  such  books  and  inventories 
for  the  inspection  of  the  company. 

"In  the  event  of  failure  on  the  part  of  the 
assured  to  keep  and  produce  such  books  and 
inventories  for  the  inspection  of  said  com- 
pany, this  entire  policy  shall  become  null 
and  void,  and  such  failure  shall  constitute 
a  perpetual  bar  to  any  recovery  thereon." 

After  answer  filed  in  which  the  company, 
in  effect,  insisted  in  defense  thereto  that  the 
terms  and  conditions  of  said  clause  were 
conditions  precedent  to  plaintiff's  right  to 
recover,  and  had  not  been  kept  and  per- 
formed by  him,  there  was  trial  to  a  jury. 
At  the  close  of  plaintiff's  testimony,  de- 
fendant demurred  to  the  evidence,  which 
was  overruled  and  exceptions  saved,  where- 
upon defendant  introduced  its  testimony. 
There  was  verdict  and  judgment  for  plain- 
tiff, and,  after  motion  for  a  new  trial  filed 
and  overruled,  defendant  brings  the  case 
here,  and  assigns  as  error  the  overruling  of 
said  demurrer. 

The  facts  and  inferences  therefrom  rea- 
sonably deducible  are  few  and  undisputed. 
They  disclose  that  the  inventory  provided 
for  in  the  policy  was  taken  in  due  time  pre- 
ceding the  fire,  but  was  not  thereafter  pro- 
duced; that  the  fire  which  destroyed  the 
stock  and  building  covered  by  the  policy  oc- 
curred on  the  night  of  March  5,  1906;  that 
about  8  o'clock  that  night,  and  while  said 
store  was  open  for  business,  the  insured  took 
the  same  out  of  his  safe,  which  was  kept  in 
the  ofiice,  for  the  purpose  of  consulting  the 
same  with  a  view  to  writing  a  letter;  that, 
after  writing  the  letter,  he  set  the  invoice 
book  in  which  it  was  contained  back  into 
the  safe,  and  went  to  wait  on  some  cus- 
tomers in  another  part  of  the  store,  leaving 
the  safe  unlocked;  that  he  locked  it  about 
two  hours  thereafter,  when  he  closed  up  for 
the  night.  The  fire  occurred  about  midnight, 
and  the  next  morning,  on  opening  the  safe 
after  it  had  cooled,  the  inventory  was  not 
there.  The  theory  upon  which  the  case  was 
tried  was  that  it  had  been  stolen  from  the 
safe,  and  this  we  think  is  fairly  inferable 
from  the  evidence.  It  is  not  claimed  that 
the  loss  of  the  inventory  was  due  to  the 
bad  faith  of  plaintiff,  neither  is  it  relied  on 
in  the  briefs  that  there  was  error  in  the 
charge  of  the  court. 

In  support  of  defendant's  contention,  it  is 
in  effect  urged  that  this  "iron-safe  clause" 
is  a  promissory  warranty,  and  that  plaintiff 
has  not  substantially  complied  with  its 
terms.  Whether  promissory  warranty,  or 
not,  we  think  this  contract,  like  all  others, 
should  be  reasonably  interpreted  and  con- 
strued so  as  to  work  no  injustice  or  lead 
to  absurd  consequences.  We  do  not  think  it 
was  intended  to  make  plaintiff's  right  of 
recovery  depend  in  every  instance  on  the  ao- 
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tual  production  of  the  inventory.  There  are 
exceptions.  We  think  all  required  by  the 
'^clause"  is  that  the  insured  shall  produce 
the  inventory  after  the  fire,  if  within  his 
power;  and  that  it  should  be  construed  as 
charging  him  with  responsibility  for  its  loss 
and  consequent  inability  to  produce  in  all 
cases  where  such  loss  has  been  due  to  a 
wrongful,  fraudulent,  or  negligent  act  on  bis 
part.  East  Texas  F.  Ins.  Co.  v.  Harris,  7 
Tex.  Civ.  App.  647,  25  S.  W.  720;  Phoenix 
Ins.  Co.  V.  Schwartz,  315  Ga.  113,  67  L.R.A. 
752,  90  Am.  St.  Rep.  98,  41  S.  E.  240.  Or, 
as  stated  in  the  syllabus  in  Liverpool  &  L.  & 
G.  Ins.  Co.  v.  Kearney,  180  U.  S.  132,  46  L. 
ed.  460,  21  Sup.  Ct.  Rep.  326:  "Failure  of 
an  insured  to  produce  the  books  and  inven- 
tory, as  required  by  a  policy  of  fire  insur- 
ance, under  penalty  of  forfeiture,  means  a 
failure  to  produce  them  if  they  are  in  ex- 
istence when  called  for,  or  if  they  have  been 
lost  or  destroyed  by  the  fault,  negligence,  or 
design  of  the  insured."  It  cannot  be  said 
that  the  failure  to  produce  in  this  instance 
was  due  to  either  of  the  causes  enumerated, 
but  was  rather  due  to  the  result  of  an  un- 
avoidable casualty,  and  that,  too,  while  the 
insured  was  acting  within  his  rights  under 
the  terms  of  the  policy.  The  policy  pro- 
vides: "The  assured  will  keep  such  books 
and  inventory,  and  also  the  last  preceding 
inventory,  securely  locked  in  a  fireproof  safe 
at  night,  and  at  all  times  when  the  building 
mentioned  in  this  policy,  or  the  portion 
thereof  containing  the  stock  described  there- 
in, is  not  actually  open  for  business," — 
thereby  clearly  implying  that,  when  the 
building  is  actually  open  for  business,  the 
inventory  may  be  kept  in  an  unlocked  safe. 
In  the  case  last  cited  it  was  held,  in  effect, 
that  where  a  loss  of  the  inventory  occurred 
during  the  confusion  incident  to  the  exer- 
cise by  the  insured  of  a  right  under  the 
policy,  a  failure  to  produce  it  will  not  vi- 
tiate the  policy,  when  the  insured  uses  that 
degree  of  care  on  the  occasion  that  a  pru- 
dent man,  acting  in  good  faith,  would  exer- 
cise. 

Liverpool  &  L.  &  G.  Ins.  Co.  v.  Kearney, 
supra,  was  error  to  the  United  States  court 
of  appeals  for  the  eighth  circuit  to  review 
a  decision  affirming  a  judgment  in  favor  of 
plaintiff  in  an  action  on  insurance  policies 
covering  property  in  Ardmore,  Indian  ter- 
ritory. The  facts  were  that  on  the  night 
of  April  18,  1905,  between  the  hours  of  1 
and  3  A.  m.,  a.  fire  accidentally  broke  out 
in  the  town  of  Ardmore  some  300  yards  from 
plaintiffs'  place  of  business.  Efforts  were 
made  to  check  the  flames,  which  failed,  and 
when  so  near  to  said  place  of  business  that 
the  windows  of  the  store  were  cracking  from 
28  L.R.A.(N.8.) 


heat,  and  the  building  was  about  to  take 
fire,  one  of  the  plaintiffs  entered  the  build- 
ing for  the  purpose  of  taking  therefrom  and 
removing  to  a  safe  place  the  books  of  the 
firm,  thinking  it  better  to  remove  them  than 
to  take  the  chances  of  having  them  destroyed 
by  fire.  He  opened  the  safe  in  which  they 
were  deposited  for  the  night,  and  removpd 
them  to  his  residence,  some  distance  away. 
In  the  hurry  and  confusion  incident  to  tlie 
removal,  the  inventory  was  lost,  and  could 
not  be  produced  after  the  fire.  It  was  not 
claimed  that  its  loss  was  due  to  either 
fraud  or  bad  faith  on  the  part  of  plaintifT^ 
or  either  of  them.  It  was  insisted  in  that 
case,  as  in  this,  that  the  terms  of  this  clause 
of  the  policy  had  not  been  kept  and  per 
formed  by  plaintiffs,  and  it  was  complained 
most  that  the  last  inventory  of  their  busi- 
ness had  not  been  produced.  The  court  in 
effect  held  that  the  insured,  in  attempting 
to  remove  the  books  from  the  safe  to  a  placo 
of  safety,  were  acting  within  their  rights  un- 
der the  terms  of  the  policy,  and  in  passing 
said:  "We  are  of  opinion  that  the  failure 
to  produce  the  books  and  inventory  referred 
to  in  the  policy  means  a  failure  to  produce 
them  if  they  are  in  existence  when  calle<l 
for,  or  if  they  have  been  lost  or  destroyed  by 
the  fault,  negligence,  or  design  of  the  in- 
sured. Under  any  other  interpretation  of 
the  policies,  the  insured  could  not  recover  if 
the  books  and  inventory  had  been  stolen,  or 
had  been  destroyed  in  some  other  manner 
than  by  fire,  although  they  had  been  placed 
*in  some  secure  place,  not  exposed  to  a  fire' 
that  would  reach  the  store.  If  the  plaintiffs 
had  the  right,  under  the  terms  of  the  policy, 
as  undoubtedly  they  had,  to  remove  their 
books  and  inventory  from  the  safe  to  some 
secure  place  not  exposed  to  a  fire  which 
might  destroy  the  building  in  which  they 
carried  on  business,  surely  it  was  never  con- 
templated that  they  should  lose  the  benefit 
of  the  policies  if,  in  so  removing  their  books 
and  inventory,  they  were  lost  or  destroyed, 
they  using  such  care  on  the  occasion  as  a 
prudent  man,  acting  in  good  faith,  would 
exercise," — and  affirmed  the  judgment  of 
the  trial  court. 

And  so,  paraphrasing,  we  say  that  if 
plaintiff  had  the  right,  as  undoubtedly  he 
had,  to  keep  his  inventory  in  an  unlock^ 
safe  during  the  time  his  store  building  men- 
tioned in  the  policy  was  actually  open  for 
business,  surely  it  was  never  contemplated 
that  he  should  lose  the  benefit  of  his  poli- 
cy if,  in  so  doing,  it  was  lost^  he  using,  as 
it  has  been  found  in  this  case  he  did  use. 
such  care  on  the  occasion  as  a  prudent  man, 
acting  in  good  faith,  would  exercise. 

Wc  are  therefore  of  opinion  that  the  court 
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did  not  err  in  overruling  the  demurrer  to  the 
evidence,  and  for  that  reason  the  judgment 
of  the  trial  court  in  this  and  each  of  the 
eauses  abiding  the  event  is  affirmed. 

All  the  Justices  conciur.      .  , 


WASHINGTON  SUPREMG  COURT. 

ARCHIE  R.  GALBRAITH,  Appt., 

V. 

ADAM  WEBER  et  a1.,  Respts. 

(—  Wash.  — ,  107  Pae.  1050.) 

Principal  and  agent  —  agent's  author- 
ity—reliance upon. 

1.  One  purchasing  a  horse  which  has  been 
placed  in  the  hands  of  an  agent  for  sale  has 


a  right  to  rely  upon  the  agent's  having  au- 
thority to  fix  the  price. 

Same  —  agent's     statements  ^  contra- 
diction —  effect. 

2.  The  mere  fact  that  an  agent  for  the 
sale  of  a  horse  for  $3,000  took  $1,000  for 
it  is  not  sufficient,  as  matter  of  law,  to 
charge  the  purchaser  with  notice  that  he 
is  exceeding  his  authority,  although  he  at 
first  said  he  had  no  authority  to  accept  the 
latter  sum,  where  he  subsequently  states 
that  he  has  received  such  authority. 

Trial  —  agent's     authority  —  question 
for  Jury. 

3.  The  jury  must  determine  whether  or 
not  the  authority  of  an  agent  in  possession 
of  a  horse  for  purposes  of  sale  includes  ap- 

f>arent  autliority  to  take  notes  payable  to 
limself  for  the  purchase  price,  where  there 
is  nothing  to  show  that  he  might  not  have 
taken  cash  in  payment. 

(April  2,  1910.) 


Note. '^  JfnpUedr  or  apparent  authority 
of  agent  to  take  note  payable  to  hint' 
self. 

Although  an  agent  is  conceded  to  be  a  gen- 
eral agent  with  general  power  to  sell  or 
collect,  or  both,  and  take  payment  either  in 
cash  or  credit,  yet  he  does  not  possess  all 
the  power  and  authority  over  the  property 
of  his  principal  which  the  principal  pos- 
Ksaes  and  may  exercise,  and  such  general 
power  gives  an  agent  no  authority  to  sub- 
stitute himself  as  creditor  in  place  of  his 
principal,  or  transfer  a  debt  of  his  prin- 
cipal to  himself  by  taking  in  payment  there- 
of a  note  payable  to  himself.  This  general 
proposition  finds  support  in  the  following 
cases:  Scott  v.  Gilkey,  153  111.  168,  39  N. 
E.  265;  Evarts  v.  Lawther,  105  III.  487,  46 
N.  E.  233;  Corning  v.  Strong,  1  Ind.  329; 
Summers  v,  Hutson,  48  Ind.  228;  Robinson 
T.  Anderson,  100  Ind.  152,  6  N.  E.  12; 
Franklin  Sav.  Bank  v.  Colby,  305  Iowa, 
424,  75  N.  W.  346;  Baldwin  v.  Tucker,  112 
Ky.  282,  57  L.R.A.  451,  65  S.  W.  841;  Mc- 
(ulloch  v.  McKee,  16  Pa.  289;  Hoffman  v. 
John  Hancock  Mut.  L.  Ins.  Co.  92  U.  S.  161, 
23  L.  ed.  5.39. 

Most  of  the  foregoing  cases  involved  the 
iuthority  of  an  agent  to  accept  a  note  run- 
ning to  liimself  in  payment  of  a  pre-existing 
debt  which   he  was   authorized    to   collect, 
rather  than  authority  to  accept  such  a  note 
in  payment  of  property  sold  and  delivered 
by  him  contemporaneously  with  the  giving 
of  the  note,  he  being  in  possession  of  tiie 
projperty  for  the  purpose  of  sale.     Baldwin 
V.  Tucker  (cited  and  commented  on  in  Gal- 
B8AITH  V.  Webeb),  however,  involved  this 
precise  point,  and  it  was  held  that  author- 
ity to  an  agent  to  sell  pianos  for  cash  or 
on  credit  gave  rise  to  no  apparent  authority 
in  him  to  sell  such  property  for  his  prin- 
cipal and  take  in  payment  therefor  a  note 
payable  to  himself.    The  court  said  that  tiic 
purchafler  was  bound   to   know  that   there 
was  a  limitation  upon  the  agent's  authority 
2o  L.R.A. (N.S. ) 


which   would   prevent   him   from   taking  a 
note  payable  to  himself  for  purchase  money. 

In  Robinson  v.  Anderson,  a  local  agent 
of  a  machine  company  who  acted  as  its 
agent  in  the  sale  of  a  machine,  taking  notes 
in  payment  therefor  running  to  the  com- 
pany, was  held  to  have  no  authority,  by 
reason  of  these  facts,  together  with  tlie  pos- 
se8.sion  of  the  notes  so  taken,  to  cancel  same 
and  take  in  lieu  thereof  substantially  simi- 
lar notes,  except  that  they  were  payable  to 
himself,  and  not  to  his  principal.  The  court 
said  that  an  agent  could  not  thus  substitute 
himself  as  creditor  in  the  room  of  his  prin- 
cipal. 

In  Summers  v.  Hutson,  it  was  held  that 
an  assignee  of  a  non-negotiable  note  pay- 
able to  an  agent,  accepted  by  him  in  pay- 
ment of  the  purchase  price  of  chattels  in- 
trusted with  him  to  sell,  had  no  title  thereto 
as  against  his  principal,  the  assignee  hold- 
ing under  an  assignment  by  the  agent. 

As  to  the  facts  Clark  v.  Haupt,  109  Mich. 
212,  68  N.  W.  231,  is  somewhat  similar  to 
Galbbaith  v.  Webeh.  It  was,  however,  dis- 
posed of  upon  a  different  proposition.  The 
person  who  assumed  to  act  as  agent  in  the 
sale  of  a  piano  had,  in  a  conversation  prior 
to  the  sale  in  the  presence  of  his  principal, 
represented  to  the  buyer  that  he  was '  the 
general  manager  of  the  principal's  pinno 
business.  Later,  however,  and  when  the 
question  of  reduction  in  price  arose,  ho 
told  the  buyer  that  he  would  see  his  prin- 
cipal and  see  what  they  could  do.  He  there- 
after returned  and  represented  to  the  buyer 
that  he  was  authorized  to  make  a  reduction 
of  about  50  per  cent  from  the  price  thereto- 
fore asked  for  the  piano,  and  upon  that 
basis  sold  the  same,  taking  in  payment 
therefor  part  cash,  and  a  portion  in  a  note, 
but  it  does  not  clearly  appear  whether  the 
note  was  payable  to  his  principal  or  to  him- 
self, as  the  court  did  not  reach  a  point 
where  that  question  was  important,  it  being 
held  that,  alter  the  agent  had  informed  the 
buyer  that  he  would  see  the  principal  in 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Douglas  County 
in  defendants'  favor  in  an  action  brought  to 
recover  possession  of  a  horse.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Peacock  &  Luclden  and  M.  B. 
Malloy,  for  appellant: 

When  the  purchaser  has  knowledge  of  the 
agent's  instructions  he  is  as  much  bound  by 
them  as  the  agent. 

Rosendorf  v.  Poling,  48  W.  Va.  621,  37  S. 
E.  555;  Mechem,  Agency,  §  279;  2  Benjamin, 
Sales,  p.  959;  Robinson  v.  Anderson,  106 
Ind.  152,  6  N.  E.  12;  Graton  &  K.  Mfg.  Co. 
V.  Redelsheimer,  28  Wash.  376,  68  Pac.  879; 
Comegys  v.  American  Lumber  Co.  8  Wash. 
661,  36  Pac.  1087;  Wright  v.  Calhoun,  19 
Tex.  412;  Fitzsimmous  v.  Joslin,  21  Vt. 
129,  62  Am.  Dec.  46;  O'Donnell  &  D.  B. 
Brewing  Co.  v.  Farrar,  62  111.  App.  471,  163 
111.  471,  45  N.  E.  283. 

In  the  absence  of  any  trade  usage  to  the 
contrary,  a  power  given  to  an  agent  to  sell 
does  not  carry  witl\  it  or  imply  the  power 
to  barter  or  exchange. 

Kearns  v.  Nickse,  80  Conn.  23,  10  L.R.A. 
^(N.S.)  1118,  66  Atl.  779,  10  A.  &  B.  Ann. 
X^as,  420;  Benjamin  v.  Benjamin,  15  Conn. 
347,  39  Am.  Dec.  384;' Thames  S.  B.  Co.  v. 
Housa tonic  R.  Co.  24  Conn.  40,  63  Am.  Dec. 
164;  Woodward  v.  Jewell,  140  U.  S.  247, 
253,  35  L.  ed.  478,  481,  11  Sup.  Ct.  Rep.  784; 
Hayes  v.  Colby,  65  N.  H.  192,  18  Atl.  251; 
Drury  v.  Barnes,  29  111.  App.  166;  Cleveland 
Y.  Ohio  State  Bank,  16  Ohio  St.  236,  88 
Am.  Dec  446;  Trudo  v.  Anderson,  10  Mich. 
357,  81  Am.  Dec.  795;  Brown  v.  Smith,  67 
N.  C.  245. 

An  agent  cannot  take  notes  payable  to 
himself  without  special  instructions  to  so  do 
by  the  principal. 

Hoffman  v.  John  Hancock  Mnt.  L.  Ins. 
Co.  02  U.  S.  101,  23  L.  ed.  539;  Benjamin  v. 
Benjamin  and  Thames  S.  B.  Co.  v.  Housa- 
tonic  R.  Co.  supra;  Martin  v.  United  States, 
2  T.  B.  Mon.  90,  15  Am.  Dec.  129;  Vanada 
V.  Hopkins,  1  J.  J.  Marsh.  287,  19  Am.  Dec. 
92;  Dehart  v.  Wilson,  6  T.  B.  Mon.  581; 
Spalding  v.  Tucker,  21  Ky.  L,  Rop.  224,  51 
S.  W.  2;  1  Am.  &  l?ng.  Enc.  Law,  2d  ed.  p. 
987;   Mechanics'   Bank  v.   New  York  &  N. 


H.  R.  Co.  13  N.  Y.  632;  Tidrick  v.  Rice,  13 
Iowa,  214;  Snow  v.  Warner,  10  Met.  136, 
43  Am.  Dec.  417;  Reese  v.  Medlock,  27 
Tex.  120,  84  Am.  Dec.  611 ;  Dozier  v.  Free- 
man, 47  Miss.  660;  Brown  y.  Johnson,  12 
Smedes  &  M.  398,  61  Am.  Dec.  118;  North 
River  Bank  v.  Aymar,  3  Hill»  262. 

It  was  incumbent  on  the  defendants,  in 
order  to  put  themselves  in  an  attitude  of 
innocence,  to  produce  the  notes  or  give  the 
best  of  reasons  for  not  producing  them,  and 
for  the  verdict  to  stand,  they  must  show 
a  purchase  in  the  utmost  good  faith. 

Hoffman  y.  John  Hancock  Mut.  L.  Ins. 
Co.  supra;  Mechem,  Agency,  §  375;  McCul- 
loch  y.  McKee,  16  Pa.  289;  Robinson  y. 
Anderson,  106  Ind.  152,  6  N.  E.  12;  O'Con- 
nor y.  Arnold,  63  Ind.  203;  McCormick  v. 
Walter  A.  Wood  Mowing  k  Reaping  Macli. 
Co.  72  Ind.  618;  Williams  v.  Johnston,  92 
N.  C.  632,  63  Am.  Rep.  428;  Baldwin  v. 
Tucker,  112  Ky.  282,  67  L.R.A.  451,  65  S. 
W.  841;  J.  G.  Murdock  &  Co.  v.  National 
Tube  W^orks  Co.  7  Ohio  Dec.  Reprint,  465; 
Benny  v.  Pegram,  18  Mo.  191,  69  Am.  Dec. 
298;  Pioneer  Gold  Min.  Co.  y.  Baker,  10 
Sawy.  84,  20  Fed.  4;  Aultman  v.  Lee,  43 
Iowa,  404;  Sioux  City  Nursery  &  Seed  Co. 
V.  Magnes,  6  Colo.  App.  172,  38  Pac.  330; 
Rice  y.  Lyndeborough  Glass  Co.  60  N.  H. 
195;  Cowan  y.  Adams,  10  Me.  374,  25  Am. 
Dec.  242;  Thomas  y.  Joslin,  30  Minn.  388, 
15  N.  W.  675;  Eckhart  y.  Roehm,  43  Minn. 
271,  45  N.  W.  443;  Scott  v.  McGrath,  7 
Barb.  53;  Robertson  y.  Ketchum,  11  Barb. 
652;  Dunham  v.  Jackson,  6  Wend.  22;  Liv- 
ermore  v.  Johnson,  27  Miss.  284;  McNair  v. 
McLennan,  24  Pa.  384;  Kearns  y.  Nicksc, 
supra. 

Messrs.  Arthnr  McGnire  and  Sam  B. 
Hill,  for  respondents: 

A  principal  is  not  only  bound  by  the  acts 
of  his  agent,  whether  general  or  special, 
within  the  authority  which  he  actually  has 
given  him,  but  is  also  bound  by  his  agent's 
nets  within  the  apparent  authority  which 
the  principal  himself  knowingly  permits  his 
agent  to  assume,  or  which  he  holds  the  agent 
out  to  the  public  as  possessing. 

Heath  y.  Stoddard,  91  Me.  499,  40  Atl. 
647;   Stewart  y.  Cowles,  67  Minn.  184,  69 


reference  to  the  transaction,  that  was  notice 
to  the  buver  that  he  did  not  then  have  au- 
thority  to  sell  in  the  manner  proposed,  and 
that  any  statements  thereafter  made  by  him 
as  to  his  authority  were  incompetent  to 
prove  same,  and  that  there  was  no  other 
proof  thereof;  the  court  not  treating  the 
fact  that  the  piano  was  at  the  time  in  the 
possession  of  the  buyer,  having  been  placed 
in  his  possession  by  the  agent,  as  any  proof 
of  authority  to  sell,  at  least,  on  substantial- 
ly different  terms  than  those  theretofore 
proposed,  in  view  of  the  admission  of  the 
28  L.R.A.(N.S.) 


agent  to  the  buyer  that  before  making  the 
sale  he  would  have  to  consult  his  principal 
for  authority  to  do  so. 

A  case  which  apparently  supports  the  doc- 
trine of  Galbbaitu  v.  Webeb  is  Schleicher 
V.  Armstrong  (Tex.  Civ.  App.)  32  S.  W.  327, 
which  holds  that  where  an  agent  was  in  the 
lawful  possession  of  an  engine  under  au- 
thority to  sell  it,  the  fact  that  in  making 
the  sale  he  took  purchase-money  notes  pay- 
able to  himself  did  not  invalidate  the  pur- 
chaser's title  to  the  engine. 


1910. 


GALBRAITH  v.  WEBER. 


343 


N.  W.  694;  First  Nat.  Bank  ▼.  Robinson, 
105  Iowa,  4G3,  76  N.  W.  334;  Holt  v.  Schnei- 
der, 57  Neb.  523,  77  N.  W.  1086;  Columbia 
Land  &  Min.  Co.  v.  Tinsley,  22  Ky.  L.  Rep. 
1082,  60  S.  W.  10;  Hermann  Saw  Mill  Co. 
T.  Bailey,  22  Ky.  L.  Rep.  552,  58  S.  W.  449; 
Piano  Mfg.  Co.  y.  Nordstrom,  63  Neb.  123, 
88  N.  W.  164;  Lebanon  Sav.  Bank  t. 
Blanke,  2  Neb.  (Unof.)  403,  89  N.  W.  169; 
1  Am.  Sl  £ng.  Enc.  L<aw,  2d  ed.  p.  989,  note 
1,  31  Oyc.  Law  Sl  Proc.  p.  1352. 

When  tlie  principal  has  clothed  his  agent 
with  the  indicia  of  authority  to  receive  pay- 
ments, as  by  intrusting  him  with  the  pos- 
session of  the  goods  to  be  sold,  the  pur- 
chaser is  warranted  in  paying  the  price  to 
the  agent  at  the  time  of  sale. 

1  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  1014; 

31  Cyc.  Law  &  Proc.  p.  1358. 

One  in  lawful  possession  of  a  chattel,  with 
authority  to  sell,  gives  good  title,  though  he 
violates  his  principars  instruction  by  tak- 
ing purchase-money  notes  in  his  own  name. 

Schleicher  v.  Armstrong  (Tex.  Civ.  App.) 

32  S.  W.  327. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  possession  of 
a  horse.  There  is  involved  the  question  of 
the  authority  of  an  agent  of  plaintiff  on 
making  the  sale  of  the  horse  to  the  defend- 
ants. Upon  a  trial  before  the  court  and  a 
jury,  a  verdict  was  returned  in  favor  of  the 
defendants.  Plaintiff's  motion  for  a  new 
trial  being  denied,  judgment  was  entered  up- 
on the  verdict.  Plaintiff  thereupon  appealed 
to  this  court. 

There  is  competent  evidence  tending  to 
show  the  following  facts:  Ihe  appellant  re- 
sides near  Spokane,  and  the  respondents  re- 
aide  near  the  town  of  Quincy,  more  than  100 
miles  distant  from  Spokane.  Prior  to  this 
controversy  appellant  and  respondents  were 
entire  strangers  to  each  other.  Early  in 
February,  1906,  one  W.  C.  Bouquet  came  to 
Quincy  with  the  horse  in  his  possession,  and 
offered  it  for  sale  for  $3,000.  He  had  in  his 
possession,  with  the  horse,  two  certificates 
of  registration,  one  issued  by  the  secretary 
of  the  American  Shire  Horse  Association, 
the  other  issued  by  the  secretary  of  the 
Shire  Horse  Society  of  London,  showing  the 
pedigree  of  the  horse.  Bouquet  exhibited 
the  horse  in  and  about  Quincy,  and  contin- 
ued his  efforts  to  find  a  purchaser  for  a  pe- 
riod of  six  or  eight  weeks.  Respondents 
knew  of  this,  and  then  offered  hiui  $1,000 
for  the  horse.  Bouquet  then  told  respond- 
ents that  he  had  not  authority  to  take 
11,000,  that  he  would  have  to  consult  Mr. 
Galbraith,  and  that  he  would  go  into  town 
«id  telegraph  to  Galbraith.  The  next  day 
he  informed  respondents  that  he  had  a  tele- 
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gram  from  Galbraith  saying  it  would  be  all 
right  to  accept  $1,000.  The  sale  was  then 
consummated  for  that  sum  on  the  27th  day 
of  March,  1906.  The  horse,  the  two  certifi- 
cates of  registration,  and  a  bill  of  sale  exe- 
cuted upon  a  form  which  Bouquet  evidently 
had  in  his  possession  for  that  purpose,  were 
delivered  by  him  to  respondents.  The  bill  of 
sale  was  signed  "Archie  R.  Galbraith,  W.  C. 
Bouquet,  Agent.''  In  payment  of  the  horse 
respondents  gave  their  two  promissory  notes 
for  $500  each,  payable  to  W.  C.  Bouquet, 
which  they  delivered  to  him.  The  appellant 
never  had  any  communication  whatever  with 
respondents  until  he  visited  Quincy  a  ylar 
later.  The  only  knowledge  respondents  had 
concerning  Bouquet's  authority  was  such  as 
they  might  infer  from  the  facts  as  above 
related.  We  now  turn  to  the  facts  occur- 
ring at  the  other  end  of  the  line.  The 
horse,  being  the  property  of  appellant,  was 
by  him  placed  in  the  possession  of  Bouquet 
for  the  purpose  of  taking  it  to  Quincy  to 
sell,  where  it  was  taken  by  Bouquet,  as  we 
have  stated.  Appellant  also  then  gave  to 
Bouquet  the  two  certificates  of  registration, 
to  be  delivered  to  the  purchaser.  Appellant 
valued  the  horse  at  $3,000,  and  evidently  de- 
sired to  sell  it  for  that  sum,  but  it  is  not 
shown  that  Bouquet  was  instructed  by  ap- 
pellant to  sell  it  for  no  less  sum.  Bouquet 
was  authorized  to  sell  it  on  time  and  take 
good  notes  in  payment.  Appellant  says 
Bouquet  was  not  authorized  to  sell  it  for 
casii,  but  we  think  the  circumstance  shown 
would  warrant  the  jury  in  believing  Bou- 
quet did  have  authority  to  sell  it  for 
cash.  Soon  after  the  sale.  Bouquet  re- 
turned to  appellant  at  his  home  near  Spo- 
kane, and  delivered  to  him  three  promissory 
notes  for  $900  each,  purporting  to  be  signed 
by  respondents;  Bouquet  representing  they 
wei'e  given  in  payment  of  the  horse.  These 
were  accepted  by  appellant,  he  believing 
them  to  be  genuine,  and  no  objection  was 
made  to  the  price.  Appellant  made  inquiry 
by  correspondence  with  banks  where  re- 
spondents were  known,  and  received  favor- 
able reports  as  to  their  financial  worth. 
Soon  thereafter  BouqiTet  disappeared..  Ap- 
pellant's counsel  state  in  their  brief  that 
Bouquet  cashed  or  discounted  the  two  $500 
notes  at  a  bank  before  disappearing,  though 
the  evidence  does  not  clearly  so  show.  This 
fact,  however,  is  of  little  consequence,  since 
it  is  not  denied  but  that  the  notes  have  been 
paid,  or  are  still  legal  obligations  against 
respondents.  Upon  the  falling  due  of  the 
first  of  the  $900  notes  in  March,  1907,  they 
were  discovered  to  be  forgeries,  and  appel- 
lant then  first  learned  of  the  sale  of  the 
horse  for  $1,000  and  the  giving  of  the  two 
$500  notes  to  Bouquet  in  payment  thereof. 
Thereupon  appellant  visited  respondents  at 


844 


WASHINGTON  SUPREME  COURT. 


Qiiincy,  and  demanded  the  possession  of  the 
horse,  claiming  that  Bouquet  luid  no  authori- 
ty to  sell  it  for  $1,000,  and  also  that  lie  had 
no  authority  to  take  the  notes  payable  to 
himself. 

Learned  counsel  for  appellant  assign  er- 
ror upon  certain  instructions  given  and  re- 
fused by  the  trial  court,  relating  to  general 
and  special  agency,  and  the  exercising  of  ap- 
parent authority  by  an  agent.  Error  is  also 
assigned  upon  the  court's  refusal  to  direct 
a  verdict  in  favor  of  appellant.  The  sub- 
stance of  counsePs  contention  upon  these 
assignments,  as  we  understand  them,  is 
that  the  evidence  did  not  warrant  the. giving 
of  any  instruction  upon  the  question  of  gen- 
eral agency,  or  upon  the  question  of  the  ex- 
ercise of  apparent  authority  by  an  agent, 
and  that  the  evidence  does  not  support  the 
verdict.  It  is  argued  that  the  evidence  does 
not  show  that  Bouquet  possessed  the  author- 
ity assumed  by  him  in  making  the  sale,  and 
that  his  apparent  authority  was  not  such  as 
to  justify  the  respondents  in  dealing  with 
him  in  the  manner  they  did. 

The  difficulty  in  z  case  of  this  character 
is  in  applying  the  general  rule  of  apparent 
authority  to  the  facts  of  the  particular  case. 
From  the  foregoing  statement  of  the  facts, 
which  the  evidence  tends  to  show,  and  which 
we  think  the  jury  were  warranted  in  believ- 
ing, it  will  be  seen  that  this  case  presents  a 
question  of  apparent  authority  in  the  agent, 
rather  more  than  one  of  actual  authority, 
so  far  as  the  question  of  price  and  manner 
of  payment  thcrtsof  are  concerned.  The  au- 
thority to  take  the  horse  to  Quincy  for  the 
express  purpose  of  selling  it  to  whomsoever 
Bouquet  could  induce  to  buy  it  is  conceded. 
The  question  of  Bouquet's  apparent  author- 
ity to  agree  upon  the  price,  and  to  receive 
payment  by  notes  payable  to  himself,  are 
the  questions  concerning  which,  we  are  to  in- 
quire as  to  whether  or  not  the  evidence  was 
such  as  to  make  them  questions  of  fact  for 
the  jury.  Let  us  first  notice  the  general 
principles  of  law  governing  cases  of  this 
character.  We  find  them  well  stated  by  Jus- 
tice W^iswell  in  Heath  v.  Stoddard,  91  Me. 
499,  503,  40  Atl.  647,  649,  as  follows:  "A 
principal  is  not  only  bound  by  the  acts  of 
his  agent,  whether  general  or  special,  within 
the  authority  which  he  has  actually  given 
him,  but  he  is  also  bound  by  his  agent's 
acts  within  the  apparent  authority  which 
the  principal  himself  knowingly  permits  his 
agent  to  assume,  or  which  he  holds  the 
agent  out  to  the  public  as  possessing.  1 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  969,  and 
cases  cited.  Whether  or  not  a  principal  is 
bound  by  the  acts  of  his  agent,  when  deal- 
ing with  a  third  person  who  does  not  know 
the  extent  of  his  authority,  depends  not  so  I 
much  upon  the  actual  authority  given  or  in- 
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.  tended  to  be  given  by  the  principal,  as  upon 
I  the  question,  What  did  such  third  person 
dealing  with  the  agent  believe,  and  have  a 
right  to  believe,  as  to  the  agent's  authority, 
from  the  acts  of  the  principal?  Griggs  v. 
Selden,  58  Vt.  661,  6  Atl.  504;  Towle  v. 
Leavitt,  23  N.  H.  360,  56  Am.  Dec  195; 
Walsh  v.  Hartford  Ins.  Co.  73  N.  Y.  6.  For 
instance,  if  a  person  should  send  a  commod- 
ity to  a  store  or  warehouse  where  it  is  the 
ordinary  business  to  sell  articles  of  the  same 
nature,  would  not  a  jury  be  justified  in  com- 
ing to  the  conclusion  that  at  least  the  own- 
er had  by  his  own  act  invested  the  person 
with  whom  the  article  w^as  intrusted  with 
an  apparent  authority  which  would  protect 
an  innocent  purchaser?  In  Pickering  v. 
Busk,  16  East,  43,  quoted  by  Mellen,  Ch.  J., 
in  Parsons  v.  Webb,  8  Me.  38,  22  Am.  Dec. 
220,  Lord  Ellenborough  says:  'Where  the 
commodity  is  sent  in  such  a  way,  and  to 
such  a  place,  as  to  exhibit  an  apparent  pur- 
pose of  sale,  the  principal  will  be  bound  and 
the  purchaser  safe.'"  Along  the  same  line, 
in  the  text  of  31  Cyc.  Law  &  Proc.  p.  1333, 
we  find  the  following:  "The  apparent  au- 
thority, so  far  as  third  persons  are  con- 
cerned, is  the  real  authority,  and  when  a 
third  person  has  ascertained  the  apparent 
authority  with  which  the  principal  has 
clothed  the  agent,  he  is  under  no  further 
obligation  to  inquire  into  the  agent's  actual 
authority."  We  will  first  notice  Bouquet's 
apparent  power  to  fix  the  purchase  price. 
Where  the  agent  has  exclusive  possession  of 
the  property  of  his  principal,  with  author- 
ity and  for  the  express  purpose  of  selling 
it  to  any  purchaser  he  may  find,  as  in  this 
case,  we  think  a  purchaser  from  such  agent 
would  clearly  have  the  right  to  rely  upon 
the  agent  having  power  to  agree  u|xin 
the  purchase  price.  2  Enc.  L.  &  P.  1001; 
Mechem,  Agency,  §  862;  1  Clark  &  S. 
Agency,  §  245;  Bass  Dry  Goods  Co.  v.  Gran- 
ite City  Mfg.  Co.  113  Ga.  1142,  39  S.  E. 
471. 

It  is  argued  that,  since  Bouquet  had  in- 
formed respondents  before  the  sale  that  he 
did  not  have  authority  to  sell  the  horse  for 
$1,000,  this  was  notice  to  them  that  he  ex- 
ceeded his  authority  in  selling  for  that  price. 
But  this  argument  loses  its  force  when  we 
are  reminded  that  Bouquet  told  respondents 
the  following  day  that  he  had  a  telegram 
from  appellant- saying  it  would  be  all  right 
to  accept  $1,000.  So,  after  all,  respondents 
had  no  information  as  to  the  price  Bouquet 
had  authority  to  sell  for,  other  than  what 
Bouquet  himself  told  them.  It  is  further 
argued  that  the  great  difference  between 
$3,000  previously  asked,  and  $1,000  finally 
accepted,  was  sufficient  to  suggest  to  respond- 
ents that  Bouquet  was  probably  exceeding 
his  authority.    There  is  no  evidence  in  the 
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record  to  the  effect  that  Bouquet  ever  told 
respondents  that  ke  was  not  authorized  to 
sell  for  less  than  $3,000.  Indeed,  the  ac- 
ceptance of  the  three  $900  forged  notes  by 
appellant  indicates  that  Bouquet  was  au- 
thorized to  sell  for  less  than  $3,000.  All 
that  Bouquet  ever  said  to  respondents  as  to 
the  limit  of  his  authority  was  that  he  did 
not  have  authority  to  take  $1,000,  inform- 
ing them  the  next  day  he  did  have  such 
authority.  It  is  true  the  appellant  testified 
the  horse  was  worth  $3,000;  but  the  jury 
vrere  not  required  to  believe  it  was  worth 
that  sum,  especially  in  view  of  other  testi- 
mony as  to  its  earning  power.  So  we  do 
not  think  that  these  circumstances  were  so 
extraordinary  as  to  enable  us  to  say,  as  a 
matter  of  law,  they  showed  want  of  au- 
thority on  the  part  of  Bouquet  to  agree  upon 
a  sale  at  $1,000. 

We  will   now  notice  Bouquet's  apparent 
authority  to  receive  notes  in  payment,  pay- 
able to  himself.     We  have  seen  that  Bou- 
quet was  clearly  authorized  to  sell  the  horse 
on  time  and  take  payment  in  notes.     We 
haTe  no  evidence  of  any  special  instructions 
as  to  the  form  in  which  the  notes  were  to 
be  made.    In  view  of  the  conceded  power  of 
Bale  in  Bouquet  as  agent,  and  lira  exclusive 
possession  of  the  horse  for  that  express  pur- 
pose, it  would  seem  clear  that  respondents 
would  have  the  right  to  regard  liim  as  also 
having  authority  to  sell  for  cash  and  col- 
lect the  purchase  price.     Mechem,  Agency, 
H  338;  1  Clark  &  S.  Agency,  §  230;  2  Enc. 
LAP.  1003;  31  Cyc.  Law  &  Proc,  p.  1358. 
We  then  conclude  that  the  jury  were  fully 
warranted  in  believing  that  Bouquet,  so  far 
as  the  rights  of  respondents  are  concerned, 
had  authority  to  sell  the  horse  and  receive 
''ither  cash  or  notes  in  payment.    Many  au- 
thorities have  been  cited  to  the  effect  that 
power  in  an  agent  to  sell  does  not  give  pow- 
«r  to  barter  or  exchange,  or  take  notes  in 
payment  payable  to  the  agent.    We  will  no- 
tice two  of  these  which  are  most  favorable 
to  plaintiff's  contention.     In  the    case    of 
Hoffman  v.  John  Hancock  Mut.  L.  Ins.  Co. 
92  U.  8.  161,  23  L.  ed.  530,  cited  by  ap- 
pellant, a  note  was  taken  by  an  insurance 
agent  payable  to  himself,  with  other  prop- 
erty, in  payment  of  premiums,  when  he  had 
no  authority  to  receive  anything  but  cash. 
It  was  held  that  such  action  on  his  part 
was  without  real  or  apparent  authority,  and 
the  company  was  not  bound  thereby.    That 
(A8C  we  think  differs  from  this,  in  that  the 
in.TOranee  agent  bad  no  power  to  accept  any- 
thing but  cash,  <9^hile  in  this  case  the  jury 
might  believe  ffom'the  evidence  Bouquet  had 
power  to  accept  either  notes  or  cash.  Coun- 
sel also  cite  Baldwin  v.  Tucker,  112  Ky.  282, 
5T  L.IU.  461,  65  S.  W.  841.    That  case  is 
apparently  much  like  this,  and,  were  we  in- 
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clined  to  follow  it,  would  serve  as  authority 
here.  The  decision,  however,  was  rendered 
by  a  divided  court,  decided  by  four  justices 
as  against  three  dissenting.  It  involved  the 
taking  of  a  note  in  payment  of  a  piano  by 
an  agent,  payable  to  himself,  and  not  there- 
after accounted  for  to  his  principal.  The 
piano  appears  to  have  been  in  possession  of 
the  agent  for  purpose  of  sale  at  the  time  of 
the  sale  and  delivery  by  him.  The  question 
was  as  to  whether  or  not  the  act  of  the 
agent  in  taking  the  note  payable  to  him- 
self was  sufficient  to  warrant  the  court  in 
taking  the  case  from  the  jury,  and  decid- 
ing as  a  matter  of  law  that  the  agent  ex- 
ceeded his  apparent  authority.  The  major- 
ity held  that  it  was.  We  are  impressed, 
however,  with  the  remarks  of  Justice  Hob- 
son,  in  his  dissenting  opinion,  concurred 
in  by  two  of  his  brethren,  as  follows:  "No 
authority  can  be  found  for  the  proposition, 
so  far  as  I  am  aware,  tliat  the  taking  of  a 
note  by  an  agent  in  his  own  name  is,  as  a 
matter  of  law,  conclusllve  to  the  purchaser 
that  the  agent  is  exceeding  his  authority. 
.  .  .  As  between  two  innocent  persons 
one  of  whom  must  suffer,  the  loss  should  fall 
on  the  principal  who  has  armed  the  agent 
with  apparent  authority,  and  thus  enabled 
him  to  obtain  the  advantage  of  the  person 
with  whom  he  trades,  rather  than  on  the 
purchaser,  where  the  agent  acts  within  the 
apparent  scope  of  his  authority,  and  there 
is  nothing  in  the  transaction  to  put  the  pur- 
chaser on  notice  that  he  is  exceeding  his  au- 
thority. Where  authority  is  conferred  by 
parol,  the  rule  is  that  the  apparent  scope 
of  it  is  a  question  for  the  jury.  It  seems 
to  me  the  same  rule  should  be  applied  where 
the  agent  is  sent  to  take  charge  of  his  prin- 
cipal's interest  in  a  territory  distant  from 
his  principal,  and  the  secret  arrangements 
between  the  principal  and  the  agent  are 
unknown  to  the  public  dealing  with  him." 
Like  the  learned  dissenting  justice  in  that 
case,  we  have  had  no  authority  called  to  our 
attention  to  the  effect  that  the  mere  taking 
of  a  note  by  a  sales  agent,  payable  to  him- 
self, in  payment  upon  a  sale  made  by  him 
of  property  in  his  exclusive  possession  for 
the  purpose  of  sale  and  delivery,  authorizes 
the  taking  from  the  jury  the  question  of  the 
agent's  apparent  authority  in  so  doing. 
The  case  of  Schleicher  v.  Armstrong  (Tex. 
Civ.  App.)  32  S.  W.  327,  supports  this  view, 
though  the  question  does  not  seem  to  have 
been  elaborately  discussed.  It  may  be  con- 
ceded that  where  an  agent  has  authority  to 
sell  for  cash  only,  he  cannot  take  payment 
in  notes  payable  in  the  future,  either  to 
himself  or  the  principal,  and  it  may  be  also 
conceded  that,  where  the  agent  has  authority 
to  sell  upon  credit  only,  he  is  not  authorized 
to  take  such  credit  except  in  the  name  of 
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his  principal.  We  mean  such  authority  as 
a  purchaser  is  bound  to  notice.  This  case 
presents  a  different  situation  since  the  jury 
would  be  fully  warranted  in  believing  that 
Bouquet  had  authority  to  take  either  notes 
or  cash  in  payment,  as  we  have  seen.  Ihe 
only  sound  reason  that  can  be  assigned  for 
prohibiting  the  giving  of  notes  payable  to 
Bouquet  for  this  horse  is  that,  by  so  doing, 
it  placed  within  his  power  the  ability  to  con- 
vert such  notes  to  his  own  use,  and  defraud 
his  principal.  This  reason  might  apply  if 
Bouquet  was  at  the  time  of  the  sale  with- 
out authority  to  sell  for  cash;  but  since  the 
evidence  was  such  that  the  jury  might  be- 
lieve he  had  the  authority  to  receive  cash  as 
well  as  notes  in  payment,  it  at  once  becomes 
plain  that  respondents,  by  giving  notes  pay- 
able to  Bouquet,  were  not  thereby  placing  it 
in  his  power  to  defraud  his  principal  any 
more  than  as  if  they  had  paid  him  in 
money. 

In  view  of  the  power  of  sale  vested  in 
Bouquetj  the  fact  that  he  had  exclusive  pos- 
session of  the  horse  for  that  express  pur- 
pose, the  fact  that  the  transaction  occurred 
a  hundred  miles  or  more  distant  from  the 
residence  of  the  owner,  the  owner  not  being 
present  at  any  time  during  the  whole  six  or 
eight  weeks  his  agent  was  attempting  to 
make  the  sale,  the  fact  that  respondents  and 
appellant  were  entire  strangers  to  each  oth- 
er, the  fact  that  Bouquet  had  also  in  his 
possession  certificates  of  registration  show- 
ing the  pedigree  of  the  horse,  ready  for  de- 
livery with  the  horse  to  whomsoever  he 
might  sell,  leads  us  to  the  conclusion  that 
the  jury  were  warranted  in  believing  from 
all  the  circumstances  that  Bouquet  was  act- 
ing within  his  apparent  authority,  as  re- 
spondents had  a  right  to  view  it. 

We  are  of  the  opinion  that  the  evidence 
was  not  such  as  to  enable  the  court  to  dis- 
pose of  the  question  of  Bouquet's  apparent 
authority  as  a  matter  of  law,  and  thai  the 
cause  was  properly  left  to  the  jury. 

The  judgment  is  affirmed. 

Rndkln,  Ch.  J.,  and  Mount,  Crow,  and 
Dunbar,  J  J.,  concur. 
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HIRAM  CAMPBELL,  Respt., 

V. 

CHICAGO  GREAT  WESTERN  RAILROAD 
COMPANY,  Appt. 

(108  Minn.  104,  121  N,  W.  429.) 

Railroad  —  crossing  ^  injury  — *  negli- 
gence. 

1.    PlaintiiT  saw  a  horse  and  wagon  with- 

Headnotes  by  Jaqgabd,  J. 
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out  a  driver  approach  the  railroad  tracks 
at  a  constantly  used  crossing  of  a  busy  city 
street.  He  took  hold  of  the  reins  suspended 
from  the  top  of  the  vehicle.  Defendant's 
railroad  train,  while  the  engine  whistle  was 
being  blown  and  the  train  was  running  at 
the  rate  of  35  miles  an  hour,  came  suddenly 
into  view  around  a  sharp  curve  some  200 
feet  away.  The  horse  became  frightened, 
plunged  forward,  and  jerked  plaintiff  on 
the  track.  The  oncoming  train  struck  liim, 
and  produced  the  injuries  for  which  the 
jury  awarded  damages.  Its  verdict  is  sus- 
tained, despite  objection  based  on  the  ab- 
sence of  proof  of  defendant's  negligence,  on 
plaintiff's  contributory  negligence,  on  the 
instructions  given  by  the  trial  court,  and  oii 
other  grounds. 

Same  —  duty  of  traveler. 

2.  One  who  goes  near  enough  to  a  railway 
track  to  be  in  danger  from  any. cause  is  re- 
quired by  law  to  exercise  due  care  to  avoid 
liarm.  This  rule  does  not,  however,  amount 
to  a  hard  and  fast  requirement  that  such  a 
person  must  stop,  look,  and  listen,  and  con- 
tinue to  look  under  all  circumstances  and  at 
all  times;  nor  is  such  person  bound  to  an- 
ticipate negligence  on  the  part  of  |)ersons 
operating  trains  on  such  a  track. 

(May  28,  1009.  ) 

Note,  —  Right  of  one  going  on  railroad 
crossing  to  rescue  property  to  recvv' 
er  for  injury. 

The  rule  as  to  the  right  of  recover}'  for 
an  injury  received  on  a  railroad  crossing 
while  attempting  to  rescue  property  seems 
to  be  that  one  is  entitled  to  run  some  risk 
in  attempting  to  save  his  property  from 
damage,  and  that  he  may  recover  for  any 
injury  received  in  so  doing,  provided  he 
has  not  recklessly  exposed  himself  to  dan- 
ger. 

Thus,  in  Wasmer  v.  Delaware,  L.  &  W.  R 
Co.  80  N.  Y.  212, 38  Am.  Rep.  608,  the  act 
of  plaintiffs  intestate  in  attempting  to  res- 
cue his  horse  and  wagon  from  a  railroad 
track  running  through  a  city  street,  although 
he  saw  a  train  approaching,  was  held  not  to 
prevent  a  recovery.  The  court  said:  "Tlie 
horse  and  wagon  had  some  value,  and  we 
may  asume,  from  the  humble  occupation  in 
which  the  intestate  was  engaged,  that  they 
were  of  great  value  to  him.  He  had  the 
right,  and  was  under  some  sort  of  duty,  to 
rescue  them  from  danger  if  he  could.  He 
therefore  had  business  in  the  place  where  he 
was  when  he  was  killed.  It  cannot  be  said 
that  he  went  there  for  no  purpose,  and  that 
he  unnecessarily  placed  himself  in  danger. 
The  whole  transaction  took  but  a  moment 
He  saw  the  train  coming.  I^e  impulse  to 
save  his  property  was  a  natural  one.  He 
had  no  time  for  reflection.  He  saw  how 
distant  the  train  was,  and,  supposing  that 
he  could  rescue  his  horse,  started.  He  got 
across  the  track,  and  would  have  been  safe, 
but  for  the  sliding  of  the  wagon  wheel  in 
consequence  of  the  elevated  rail.'  It  is  easy 
enough  now   to  see  that  his  effort  was  a 
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4  PPEAL  by  defendant  from  an  order  of 
A  the  District  Court  for  Mower  County 
denying  its  alternative  motion  for  judgment 
notwithstanding  the  verdict  or  for  a  new 
trial  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  liafayette  French,  A.  G. 
BHggs,  and  H.  lioomis,  for  appellant: 

The  obligation  to  exercise  care  is  not 
alone  upon  one  who  expects  to  cross  a  rail- 
way, but  is  equally  upon  one  who  goes  near 
to  it,  so  as  to  be  in  danger  therefrom  from 
any  cause. 

Flagg  V.  Chicago,  D.  &  C.  G.  T.  Junction 
R.  Co.  96  Mich.  30,  21  L.R.A.  835,  55  N.  W. 
444;  Moore  v.  Kansas  City  &,  C.  Rapid  Tran- 
sit R.  Co.  126  Mo.  265,  29  S.  W.  9;  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Taliaferro,  4  Tex. 
App.  Civ.  Cas.  (Willson)  545,  19  S.  W.  432; 
Olson  V.  Chicago,  M.  &  St.  P.  R.  Co.  81  Wis. 
41,  50  N.  W.  412,  1096;  Hargis  v.  St.  Louis, 
A.  &  T.  R.  Co.  75  Tex.  19,  12  S.  W.  953; 
Illinois  C.  R.  Co.  v.  Buckner,  28  111.  299,  81 
Am.  Dec.  282;  Deville  v.  Southern  P.  R.  Co. 
50  Cal.  383;  Cornell  v.  Detroit  Electric  R. 
Co.  82  Mich.  495,  46  N.  W.  791 ;  Louisville 
A  N.  R.  Co,  V.  Schmidt,  81  Ind.  264 ;  Phila- 
delphia, W.  &  B.  R.  Co.  ▼.  Stinger,  78  Pa. 
219. 

The  fact  that  plaintiff's  attention  may 
have  been  diverted  by  attempting  to  control 
the  horse  would  not  relieve  him  from  the 
charge  of  negligence. 

Lee  V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  68 
Minn.  49,  70  N.  W.  867;  Williams  v.  Chi- 
cago, M.  k  St.  P.  R.  Co.  139  Iowa,  552,  117 
y.  W.  957. 

Messrs.  S.  B.  Catlierwood  and  Dunn  A 
Carlson  for  respondent. 


Jaggard,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  saw  a  wagon  with  a  horse  at- 
tached, but  without  a  driver,  approaching 
defendant's  railroad  tracks  at  a  constantly 
used  crossing  of  a  busy  city  street.  As  the 
horse  was  about  to  step  on  the  tracks,  plain- 
tiff took  hold  of  the  reins,  which  were  sus- 
pended from  the  top  of  the  \Vagon  by  a 
hook.  At  this  point,  if  he  had  looked,  he 
could  not  have  seen  up  defendant's  tracks 
towards  the  north  more  than  about  200 
feet,  because  the  tracks  there  curved  sharp- 
ly as  they  passed  "a  little  wooden  building" 
about  that  distance  from  the  crossing.  While 
plaintiff  was  backing  this  horse  away  from 
the  railroad  track,  and  when  he  was  safe 
under  ordinary  circumstances,  defendant's 
train,  running  35  miles  an  hour,  burst  into 
view  some  200  feet  to  the  north.  Sharp 
blasts  of  the  whistle  were  blown,  the  horse 
became  frightened,  plunged  forward,  jerked 
plaintiff  upon  the  track,  and  ran  on  across 
the  tracks.  Defendant's  train  hurled  plain- 
tiff aside  and  inflicted  the  injury  for  which 
recovery  is  here  sought.  The  jury  found  a 
verdict  for  him  in  Mie  sum  of  $1,500.  This 
appeal  was  taken  from  the  order  of  the  trial 
court  denying  the  defendant's  usual  motion 
in  the  alternative. 

1.  The  facts  have  been  stated,  as  they 
must  be,  under  the  circumstances,  in  ac- 
cordance with  the  construction  of  the  testi- 
mony introduced  most  favorable  to  the 
plaintiff.  On  argument  in  this  court,  de- 
fendant's negligence  was  frankly  admitted 
for  the  purposes  of  this  appeal.  The  speed 
at  which  the  train  was  running  the  jury 
might  have  found  was  wrongful.  It  was 
contended,  however,  that  the  affirmative 
testimony  that  the  bell  was  ringing  so  over- 
balanced plaintiff's  testimony  that  he  did 
not  hear  the  ringing  of  the  bell  as  to  exclude 


hazardous  and  unsafe  one.  But  can  we  say, 
as  matter  of  law,  that  he,  situated  just  as 
he  was,  with  no  time  for  cool  reflection, 
failed  in  that  care  which  men  of  ordinary 
prudence  would  exercise  under  the  same  cir- 
eiunstances?     We  think  not." 

So  one  is  not,  as  a  matter  of  law,  negli- 
^nt  in  going  upon  a  crossing,  in  the  face  of 
an  approaching  train,  for  the  purpose  of  driv- 
ing off  his  sheep,  where,  unless  his  foot  had 
caught  because  of  a  defect  in  a  plank,  he 
would  have  had  time  to  get  off  the  track  in 
time.  Lake  Shore  &  M.  S.  R.  Co.  v.  Beall, 
13  Ohio  C.  C.  605. 

But  one  who  goes  upon  a  railroad  track 
to  gave  his  team,  when  he  has  been  warned 
of  and  must  have  seen  a  train  approaching, 
i«  guilty  of  such  ne<rligence  as  to  preclude 
recovery.  McMnnamee  v.  Missouri  P.  R.  Co. 
135  Mo.  440,  37  S.  W.  119. 

And  one  who,  against  the  warning  of  his 
<*<^panion8,  laives  a  position  of  safety  to 
?o  to  the  rescue  of  his  horse  and  his  buggy, 
es  L,RA.(N.S.) 


which  was  overturned  on  a  railroad  cross- 
ing, assumes  the  hazard;  and  where  he  is 
run  over  by  a  passing  engine,  no  action  can 
be  maintained  bv  his  representatives.  Bal- 
timore &  O.  S.  W.  R.  Co.  V.  Driskell,  101  111. 
App.  137. 

And  in  Deville  v.  Southern  P.  R.  Co.  50 
Cal.  383,  one  who  went  upon  a  railroad 
crossing  to  rescue  his  team  was  held  guilty 
of  negligence  which  proximately  contributed 
to  his  ^njury. 

And  the  act  of  going  upon  a  farm  crossing 
to  hurry  cattle  across  in  front  of  an  ap- 
proachinor  train  precludes  recovery.  Morris 
v.  Lake  Shore  &  M.  S.  R.  Co.  148  N.  Y.  182, 
42  N.  E.  579. 

In  the  case  of  Campbell  v.  Chicago  G. 
W.  R.  Co.  it  will  be  noticed  that  the  person 
injured  went  upon  the  crossing  to  rescue 
property  with  whose  presence  on  the  track 
he  haxl  no  original  connection;  but  notwith- 
standizig  this  fact,  a  recovery  was  allowed. 
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this  consideration  from  the  determination  of 
negligence.  This,  however,  is  a  consider- 
ation which,  under  the  present  circum- 
stances, affects  plain tifTs  contributory  neg- 
ligence, not  defendant's  actionable  wrong. 

2.  The  gist  of  this  appeal  upon  the  mer- 
its is  that  plaintiff  was  shown  to  have  been 
guilty  of  contributory  negligence  as  a  matter 
of  law,  or  that  the  circumstances  in  connec- 
tion with  this  contributory  negligence  were 
such  as  to  require  a  new  trial  to  be  grant- 
ed. We  are  of  opinion  that  the  trial  court 
properly  refused  to  accept  either  of  these 
views.  Plaintiff  was  engaged  in  caring  for 
the  property  of  another,  then  in  a  position 
of  peri]  to  itself  and  of  probable  danger  to 
defendant's  property  and  to  the  passengers 
it  was  engaged  from  time  to  time  in  trans- 
porting. According  to  his  testimony, — which 
for  present  purposes  must  be  assumed  to  be 
true, — he  was  not  standing  on  the  railroad 
track,  nor  near  enough  to  be  struck  by  the 
train,  before  the  train  came  into  view.  He 
did  not  intend  to  go  dangerously  near  it. 
He  expected  to  back  the  horse  to  a  place  of 
safety. 

Plaintiff  was  not  required  to  exercise  the 
care  of  a  person  approaching  and  about  to 
cross  the  railroad  tracks.  It  will  be  as- 
sumed that,  under  the  circumstances  of  this 
case,  plaintiff  was  within  the  rule  of  law 
requiring  one  who  goes  near  enough  to  a 
railroad  track  as  to  be  in  danger  from  any 
cause  to  exercise  due  care  to  avoid  harm. 
That  obligation  must,  however,  vary  with 
circumstances.  It  docs  not  amount  to  a 
hard  and  fast  requirement  that  such  per- 
sons must  stop,  look,  and  listen,  and  con- 
tinue to  look  at  all  times  and  under  all 
circumstances.  Plaintiff's  testimony  on  di- 
rect examination  as  to  looking  and  listen- 
ing the  jur}'  might  have  found  exonerated 
him  from  contributory  negligence.  His 
«roBs-exami nation  was  not  so  favorable  to 
his  interests.    The  result  was  for  the  jury. 

The  jury  might  properly  have  found  from 
the  testimony  that  plaintiff  had  glanced  up 
the  track  at  one  time  and  had  seen  nothing. 
The  train  would  have  covered  in  four  or  five 
seconds  the  distance  he  could  have  seen  it, 
because  of  the  curve  previously  stated.  The 
duty  to  exercise  care  is,  in  the  nature  of 
things,  continuous,  but  due  vigilance  did  not 
require  plaintiff  to  keep  his  eye  fixed  in  the 
direction  from  which  the  train  came.  If 
stress  be  laid  upon  the  signals  which  defend- 
ant insists  plaintiff  should  have  heard,  then 
the  emergency  element  becomes  conspicuous. 
In  any  view,  the  situation  of  the  horse  and 
the  vehicle  constituted  to  a  limited  extent 
a  distraction  of  his  attention,  the  effect  of 
which  as  a  justification  was  for  the  jury. 

Finally,  plaintiff  put  himself  in  no  posi- 1 
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tion  of  danger.  He*could  have  safely  accom- 
plished his  humane  purpose  if  it  had  not 
been  for  the  negligence  of  the  defendant. 
He  did  not  anticipate,  and  as  a  matter  of 
law  was  not  required  to  have  anticipated, 
that  negligence.  He  was  not  bound  to  have 
foreseen  that  defendant  would  run  its  train 
around  the  sharp  curve  which  prevented  itd 
observation  at  an  unlawful  and  dangerous 
rate  of  speed,  across  a  much-used  thor- 
oughfare. He  had  the  right  to  rely  upon  the 
exercise  of  commensurate  care  on  defend- 
ant's part,  in  exposing  either  persona  or 
property  to  unnecessary  and  great  peril 
from  so  dangerous  an  instrumentality  as  a 
rapidly  moving  train.  On  principle,  the 
question  of  contributory  negligence  was  for 
lae  jury.  Its  conclusion  is  sustained  by  the 
record. 

The  authority  most  nearly  resembling  the 
present  case  is  Lorenz  v.  Burlington,  C.  R. 
&  N.  R,  Co.  115  Iowa,  377,  66  L.R.A.  752,  88 
N.  W.  835.  There  deceased  was  struck  bv  a 
train  on  defendant's  road  at  a  street  cross- 
ing. At  the  time  he  was  attempting  to  head 
off  and  drive  back  a  cow.  In  considering 
the  question  of  contributory  negligence,  Mc- 
Clain,  J.,  said:  "In  determining  what  con- 
stitutes contributory  negligence, 
only  whether  the  person  injured  did  use  the 
care  which  the  circumstances  required  of 
him.  Now,  while  the  rule  is  well  settled  in 
this  state,  and  generally  elsewhere,  that  it 
is  contributory  negligence  for  a  person  to  go 
upon  a  railway  track  without  looking  or  lis- 
tening to  ascertain  whether  there  is  danger 
from  an  approaching  train,  yet  his  duty  in 
that  respect  is  to  exercise  the  care  which 
reasonably  prudent  persons  would  exercise 
under  such  circumstances.  The  duty  to  look 
and  listen  is  not  an  absolute  one,  but  one 
the  exercise  of  which  is  dependent  on  con- 
ditions.'' A  verdict  for  plaintiff  was  af- 
firmed. 

The  authorities  cited  by  defendant  to  sus- 
tain the  contention  that  "the  obligation  to 
exercise  care  is  not  alone  upon  one  who  ex- 
pects to  cross  a  railway,  but  is  equally  upon 
one  who  goes  near  to  it,  so  as  to  be  in  dan- 
ger therefrom  from  any  cause,"  without  ex- 
ception involve  circumstances  so  different 
from  the  circumstances  in  the  case  at  bar 
that  they  are  not  controlling.  In  Fla^  v. 
Chicago,  D.  &  C.  G.  T.  Junction  R.  Co.  96 
Mich.  30,  21  L.R,A.  835,  55  N.  W.  444,  plain- 
tiff, instead  of  alighting,  remained  in  a  wagon 
to  which  a  young  horse  was  attached  while 
a  train  was  approaching.  In  Moore  ▼.  Kan- 
sas City  &  I.  Rapid  Transit  R.  Co.  126  Mo. 
265,  29  S.  W.  9,  plaintiff  drove  a  team  of 
horses  which  he  knew  were  easily  frightened 
by  the  cars,  on  defendant's  right  of  way. 
while   there   was   nothing   to   prevent   him 
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from  driving  down  a  safe  street.  In  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Taliaferro^  4  Tex. 
App.  Civ.  Cas.  (Willson)  545,  19  S.  W.  432, 
plaintiff  attempted  to  drive  in  front  of  an 
engine  which  he  saw  coming.  In  Olson  y. 
Chicago,  M.  &  St.  P.  R.  Co.  81  Wis.  41,  60 
X.  W.  412,  1096,  plaintiff  left,  unhitched 
and  unattended,  within  19  feet  of  the  track, 
a  young,  high-lived  team  of  horses.  In  Har- 
gis  V.  St  Louis,  A.  &  T.  R.  Co.  75  Tex.  19, 
12  S.  W.  953,  plaintiff,  having  crossed  the 
track  in  safety,  voluntarily  and  unneces- 
Barily  stopped.  In  Illinois  C.  R.  Co.  v. 
Buckner,  28  111.  299,  81  Am.  Dec.  282,  a  deaf 
person  drove  an  unmanageable  horse  across 
a  track  and  when  a  train  was  approaching. 
In  Deville  v.  Southern  P.  R.  Co.  50  Cal.  383, 
plaintiff  left  a  span  of  horses  unhitched  at 
train  time.  In  Cornell  t.  Detroit  Electric 
R,  Co.  82  Mich.  496,  46  N.  W.  791,  plain- 
tiff  drove  a  young  horse  along  a  street  rail- 
way for  the  purpose  of  testing  the  horse.  In 
Louisville  &  N.  R.  Co.  v.  Schmidt,  81  Ind. 
264,  plaintiff  attempted  to  lead  his  horse 
across  a  track  in  front  of  an  engine.  In 
these  cases,  plaintiff's  own  conduct  initi- 
ated the  peril.  In  the  case  at  bar,  the  plain- 
tiff had  no  connection  with  the  original 
presence  of  the  horse  and  wagon  on  the 
track.  He  should  not  be  penalized  for  un- 
dertaking an  errand  of  mercy. 

3.  Defendant  has  laid  especial  stress  upon 
the  instruction  by  the  court  to  the  effect 
that  as  plaintiff  was  not  on  the  crossing, 
hut  was  jerked  upon  it  by  the  action  of  the 
horse,  then  plaintiff  was  not  negligent,  and 
defendant  was  liable  if  it  was  negligent.  If 
stress  were  laid  upon  the  emergency  feature 
of  this  case,  it  might  be  that  this  instruc- 
tion was  correct  in  itself.  The  charge  of 
the  trial  court  must  be  approved,  however, 
on  other  grounds;  for,  after  the  court  had 
practically  completed  its  charge,  it  inquired 
whether  counsel  desired  to  call  attention  to 
other  matters.  Counsel  for  the.  plaintiff 
then  suggested  that  the  ruling  as  to  plain- 
tiff's contributory  negligence  in  the  respect 
here  involved  was  "stated  a  little  broader 
than  might  be  warranted.''  The  court 
thereupon  charged  that  the  plaintiff  was 
hound  to  exercise  ordinary  care  at  all  times 
Qp  to  the  time  of  the  accident,  and  that  if 
he  had  notice  or  knowledge  that  the  train 
was  approaching,  or,  in  the  exercise  of  or- 
dinary care,  should  have  taken  notice,  it 
woald  have  been  negligent  for  him  to  have 
gme  upon  the  railroad  track,  and  that  in 
such  event  he  would  be  guilty  of  contribu- 
tory negligence,  and  could  not  recover. 
This  instruction  appears  to  be  as  favorable 
to  defendant  as  properly  might  be.  If  de- 
fendant thought  otherwise,  it  should  have 
then   pointed    out    its  impropriety    to    the 
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We  have  examined  the  other  assignments 
of  error,  and  have  found  them  to  be  without 
merit. 

Affirmed. 


UNITED  STATES  CIRCUIT  COURT  OP 
APPEALS,  SIXTH  CIRCUIT. 

RE  THEODORE  NEFF. 

(84  C.  C.  A.  661,  167  Fed.  57.) 

Statute  of  frauds  —  signature  of  one 
party  —  effect. 

1.  A  promise  signed  by  the  promoter  of  a 
corporation  to  pay  for  stock  taken  by  a  sub- 
scriber upon  its  surrender  within  a  certain 
time  is  not  invalid  under  the  statute  of 
frauds  because  not  signed  by  the  subscriber. 

Bankruptcy  —  maturing  contract. 

2.  The  bankruptcy,  before  the  time  ar- 
rives, of  one  who  nas  promised  to  return  tlie 
amount  paid  for  stock  of  a  corporation  if  it 
is  surrendered  within  a  certain  time,  does 
not  prevent  the  claim  upon  the  contract 
from  being  a  fixed  liability,  absolutely  ow- 
ing, at  the  time  of  the  bankruptcy,  so  as  to 
be  provable  under  the  bankruptcy  act,  since 
the  promisee  may  treat  the  bankruptcy  as  a 
repudiation  of  liability  and  immediately 
bring  an  action  for  damages. 

(November  20,  1907.) 

Note.  —  Protittee  ty  hankrupt  to  pay  a 
fixed  AUfii  conditonal  upon  exercise  of 
an  option  hy  promi&ee,  the  time  for 
which  had  not  expired  at  the  time  of 
banlcruptcy,  as  basis  of  provable 
claim. 

Section  63a  of  the  bankruptcy  act  of  1898 
provides  that  debts  of  the  bankrupt  may  be 
proved  and  allowed  against  his  estate  wnicli 
are  ( 1 )  a  fixed  liability  as  evidenced  by  a 
judgment  or  an  instrument  in  writing,  ab- 
solutely owing  at  the  time  of  the  filing  of 
the  petition  against  him,  whether  then  pay- 
able or  not;  (4)  founded  upon  an  open  ac- 
count or  upon  a  contract,  express  or  implied. 
This  section  was  considered  and  applied  in 
the  case  of  Re  Neff.  When  that  case  was 
before  the  district  court,  that  court  said 
that  if  the  agreement  there  involved  was  to 
be  regarded  as  a  loan  of  money  secured  by 
collateral  in  the  form  of  the  stock  which, 
upon  payment  of  the  loan,  was  to  be  sur- 
rendered or  delivered  up  with  the  notes, 
then  the  claim  based  thereon  represented  a 
fixed  liability,  etc.,  within  clause  1  of  §  03a. 
But  the  court  said  that  if  the  agreement 
was  to  be  regarded  as  a  contract  to  purchase 
the  stock  at  the  prices  and  upon  the  terms 
specified,  the  adjudication  in  bankruptcy 
disabled  the  promisor  from  performing  the 
agreement,  and  was  equivalent  to  an  an- 
ticipatory breach  thereof,  and  that  coinci- 
dent therewith  rights  of  action  arose  in  fav- 
or of  the  claimants  to  enforce  the  agreement, 
with  the  result  that  the  claim  became  prov* 
able  under  §  63a  (4), 
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APPEAL  by  the  trustee  in  bankruptcy  of 
Theodore  Neff  from  a  decree  of  the 
District  Court  of  the  United  States  for  the 
Southern  District  of  Ohio  allowing  a  claim 
against  the  bankrupt's  estate.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Argued  before  Lurton,  Severens,  and 
Richards,  Circuit  Judges. 

Messrs.  £.  E.  Clevenger  and  Cook  Dan- 
ford  for  appellant. 

Mr.  A.  U.  Mitchell  for  appellee. 

liurton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

These  three  appeals  have  been  heard  to- 
gether as  they  involve  the  provability  of  a 
number  of  claims  against  the  bankrupt  of 
like  character.     In  tenor  and  substance  the 


contracts  are  alike.  That  presentcMl  by  Em- 
ily M.  Nichols  is  an  example  and  is  aa  fol- 
lows : 

$2,500  Bellaire,  Ohio,  Feb.  7,  1905. 

Two  years  after  date,  I,  we,  or  either  of 
us,  promise  to  pay  to  the  order  of  Miss  Em- 
ily M.  Nichols  twenty-five  hundred  and  no 
100  dollars  at  the  office  of  the  Avery-Cald- 
well Mfg.  Co.,  upon  surrender  of  certificate 
No.  38  for  2,500  shares  of  preferred  stock 
of  said  company,  value  received,  interest  7 
per  cent  per  annum. 

J.  Brent  Harding. 

Theodore  Neff. 

Some  of  these  contracts  related  to  the 
stock  of  a  manufacturing  corporation  known 


It  will  be  at  once  observed  that  one  or 
the  other  of  the  two  constructions  so  placed 
upon  the  agreement  must  prevail.  It  is  also 
thought  that  no  fault  is  to  be  found  with 
the  statement  of  the  district  court  that  if 
the  agreement  constitutes  a  loan,  it  is  prov- 
able, if  at  all,  under  clause  1,  and  that  if  it 
constitutes  a  contract  to  purchase  stock  up- 
on exercise  of  an  option  by  the  promisee, 
it  is  provable,  if  at  all,  under  clause  4.  If 
the  district  court  be  right,  the  method  and 
reasoning  by  which  the  circuit  court  of  ap- 
peals reaches  its  decision,  which,  considered 
an  a  result,  is  perfectly  satisfactory,  af- 
fords some  difficulty.  It  will  be  noticed  that 
the  latter  court  in  its  opinion  says  that  the 
contract  is  plainly  an  agreement  to  purchase 
the  shares  of  stock  named,  at  the  time  and 
price  stated,  and  at  another  point  in  its 
opinion  says  that  the  creditor,  by  offering 
to  file  his  claim,  manifested  his  election  to 
treat  the  bankruptcy  as  a  breach  of  the 
agreement,  which  entitled  him  to  maintain 
a  right  of  action  for  damages.  The  source 
of  the  difficulty  in  this  opinion  arises  from 
the  fact  that  the  court  makes  no  reference 
to  clause  4,  but  directs  its  discussion  solely 
to  answering  the  contention  that  the  claim 
was  not  a  fixed  liability,  absolutely  owing, 
at  the  time  of  the  filing  of  the  petition. 
This,  too,  is  done  without  reference  to  the 
disposal  of  the  question  as  made  by  the 
district  court.  It  would  seem,  however,  that 
if  the  contract  is  to  be  regarded  as  an  agree- 
ment to  purchase  stock,  and  if  the  bank- 
ruptcy constitutes  an  anticipatory  breach 
thereof  affording  a  right  of  action  for  dam- 
ages,— and  this  is  what  the  circuit  court  of 
appeals  says, — ^a  claim  based  upon  such  a 
situation  cannot  be  regarded  as  a  fixed  lia- 
bility. Loveland  says  in  the  third  edition 
of  his  work  on  Bankruptcy,  at  page  345,  that 
a  fixed  liability,  absolutely  owing,  means 
that  the  obligation  to  pay  exists  at  the  time 
of  the  filing  of  the  petition,  and  is  sufficient- 
ly definite  in  amount  to  permit  of  computa- 
tion. Now  the  damages  accruing  from  the 
breach  of  this  agreement  to  purchase  stock 
cannot  be  determined  by  mere  computation, 
but  can  be  arrived  at  only  by  the  prosecution 
of  an  ^tion  for  the  breach  of  the  contract. 
28  L.R.A.(N.S.) 


Strictly  speaking,  therefore,  the  claimant  is 
bound  to  rely  upon  the  language  of  clause  4 
for  the  enforcement  of  his  claim. 

Concerning  contingent  claims  it  is  said  in 
1  Remington  on  Bankruptcy,  page  382: 
"The  test  as  to  whether  a  claim  is  really 
contingent,  or  is  simply  unliquidated  or  un- 
ascertained by  legal  proceedings,  would  seem 
to  be  this:  Have  all  the  facte  necessary  to 
be  proved  to  fasten  liability  already  oc- 
curred? If  so,  the  claim  is  not  contingent, 
although  the  liability  and  the  extent  of  dam- 
ages may  not  yet  have  been  ascertained  by 
the  consideration  of  a  court,  as  evidenced  by 
judgment  or  decree,  nor  even  the  full  extent 
of  damages  arising  been  already  suffered. 
The  contingency,  in  other  words,  is  a  con- 
tingency of  facte  necessary  to  fasten  lia- 
bility at  all,  not  a  contingency  of  the  court's 
judgment  on  the  facts,  nor  a  contingency  as 
to  the  extent  of  the  damages  resulting  from 
the  injury.  .  .  .  The  subject  of  contin- 
gent claims  is  an  abstruse  subject,  and  one 
that  has  not  been  clearly  analyzed  in  the 
decisions.  On  the  one  hand  it  is  to  be 
borne  in  mind  that  neither  the  adjudica- 
tion of  bankruptcy  nor  the  discharge  af- 
fects merely  contractual  relations,  unless 
such  relations  at  the  time  of  bankruptcy,  or 
by  virtue  of  the  bankruptcy,  have  been 
merged  in  a  'debt,  demand,  or  claim.'  .  .  . 
On  the  other  hand,  it  is  equally  to  Im  borne 
in  mind  that  if  it  has  become  thus  merged 
at  the  time  of  bankruptcy,  whether  it 
amounts  to  the  certain,  liquidated,  and  defi- 
nite money  demand  technically  known  as  a 
'debt',  or  constitutes  merely  a  'claim'  or  'de- 
mand' against  the  debtor,  it  constitutes  a 
'provable  debt,'  as  the  term  is  used  in  bank- 
ruptey." 

To  avoid  the  result  which  eonsistency 
would  otherwise  demand,  of  extending  this 
note  so  as  to  embrace  the  whole  question 
of  contingent  claims,  it  has  been  confined, 
as  indicated  by  the  title,  to  cases  like  Re 
Neff,  in  which  the  contingency  consists  in 
the  exercise  by  the  promisee,  of  an  option 
that  could  have  been  exercised  before  the 
bankruptey.  It  will  be  observed  that  in  the 
Neff  Case  the  promisee  could  have  rendered 
the  obligation  of  the  promisor  absolute  by 
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BS  the  Avery-Caldwell  Company,  and  otliers 
to  the  stock  of  the  Federal  Casket  Company. 
It  was  agreed,  as  a  fact,  that  the  contract 
set  out  and  others  of  like  character  were 
nuide  by  the  persons  signing  the  same  as 
promoters,  and  to  induce  sales  of  the  stock 
of  the  corporations  named,  and  that,  in  con- 
sideration of  this  agreement,  the  claimants 
Leeame  subscribers  to  the  stock  of  said  com- 
panies, paying  therefor  the  amount  named  in 
each  contract,  and  received  therefor  the 
shares  of  stock  mentioned.  It  was  also 
agreed  that  both  of  these  corpora- 
tions were  insolvent  before  the  bank- 
ruptcy of  said  Neff,  and  that  tliis  stock 
was  of  no  value.  The  stock  certificates  were 
filed  as  part  of  the  proof  in  each  case,  and 
tendered  to  the  trustee.    The  contracts  are 


plainly  agreements  to  purchase  the  shares 
of  stock  named,  at  the  time  and  price  stated. 
They  rest  upon  a  sufficient  consideration, 
and  are  written  agreements  to  take  and  pay 
for  the  shares  named  and  signed  by  the  par- 
ties, to  be  charged  and  delivered  to  and  ac- 
cepted by  the  promisees.  There  is,  therefore, 
nothing  in  the  objection  as  to  the  contracts 
being  invalid  under  the  statute  of  frauds 
.because  not  signed  by  claimants  also.  Thay- 
er v.  Luce,  22  Ohio  St.  62;  Himrod  Furnace 
Co.  V.  Cleveland  &  M.  R.  Co.  22  Ohio  St. 
451;  Lee  v.  Cherry,  85  Tenn.  707,  4  Am. 
St.  Rep.  800,  4  S.  W.  835;  Browne,  Stat.  Fr. 
§  345c.  The  status  of  a  claim  must  depend 
upon  its  provability  at  the  time  the  bank- 
rupt petition  was  filed.  At  that  time  it 
must  come  within  the  definition  of  §  63  of 


presenting  the  stock  and  demanding  pay- 
ment at  any  time  within  the  two  years  there 
specified.  Cases  of  conditional  liability 
which  is  also  unmatured,  in  the  sense  that 
the  promisor  cannot  be  made  liable  until  u 
certain  date,  are  not  included,  although  the 
date  of  maturity  may  be  subsequent  to  that 
of  the  bankruptcy.  For  instance,  cases  iii- 
volvinjr  the  contracts  of  bankrupt  sureties, 
^niarantors,  indorsers,  and  drawers  present  n 
s«>mewhat  difTerent  question,  for  in  such 
caj>e8  the  liability  of  the  bankrupt  is  con- 
ditional not  upon  the  exercise  of  an  option 
at  any  time  by  the  promisee,  but  upon  the 
default  of  the  person  primarily  liable,  which 
cannot  occur  until  a  specified  time.  So,  too, 
caws  in  which  the  person  primarily  liable  on 
an  instrument  for  the  payment  of  money 
agrees  to  pay  collection  or  attorneys*  fees 
in  case  of  default  in  payment  of  the  princi- 
pal sum  are  excluded,  for  the  reason  that 
pueh  a  promise  is  conditioned  upon  the  de- 
fault of  the  promisor,  which  also  cannot 
hapfen  before  the  date  fixed  for  the  maturi- 
ty of  the  instrument. 

Ihe  ultimate  result,  namely,  that  the 
d<4)t  is  provable,  reached  in  the  Neff  Case, 
finds  support  in  other  Federal  decisions,  al- 
though not  many  cai?es  have  been  found  in 
which  that  precise  quostion  was  raised. 

The  case  of  Re  Pettingill,  137  Fed.  143, 
U  Am.  Bankr.  Bep.  728,  is  sufficiently  set 
out  in  the  Neff  Case. 

In  Re  Swift,  50  C.  C.  A.  264,  112  Fed. 
315,  it  was  held  that  upon  the  adjudication 
in  bankruptcy  of  a  broker  who  purchased 
Atnck  upon  a  margin  for  a  customer  (scch 
contract  being   construed    under   the    local 
law  as  an  undertaking  to  deliver  the  stock 
to  the  customer  on  demand  and  tender  of 
the  part  of  the  price  not  already  advanced), 
the  customer  might   treat  the  contract  as 
broken  by  the  act  of  bankruptcy,  and  prove 
his  claim  for  damages  which  related  back  to 
the  time  of  the  adjudication.    The  court  in 
this  case  said:    "It  provides,  without   ap- 
parent restriction,  for  proof  of  debts  found- 
ed on  contracts,  express  or  implied,  and  al- 
sj>,  in  a  general  way,   for  liquidating  un- 
liquidated claims;  but,  in  the  absence  of  any 
express'  provision    for    contingent    en&raffe- 
28  L.RX(N.S.)  ^  ^ 


I  ments,  including  those  for  property  to  be  de- 
livered on  demand  and  payment  of  purchase 
money,  there  seerrs  to  be  some  difficulty  in 
applying  the  statute.  However,  we  need  not 
go  into  the  troublesome  questions  that  are 
raised  by  this  omission,  because  we  have 
already  seen  that  in  the  case  at  bar  the  pro- 
ceedings in  bankruptcy  rendered  unneces- 
sary a  demand  and  tender,  and,  like  the 
great  mass  of  matters  affected  by  such  pro* 
ceedings  we  must  hold  that  this  proof  of 
debt  relates  to  the  time  when  they  were 
commenced.  From  that  time  the  stocks  in 
question  were  put  beyond  the  power  of  the 
stockholders  to  deliver  effectually.  The 
contract  ripened  simultaneously  with  the 
beginning  of  the  proceedings  in  bankruptcy, 
as  the  consequence  thereof,  in  connection 
with  the  adjudication  which  followed.  Of 
course,  as  everything  related  back  to  the 
filing  of  the  petition,  the  ripening  of  the 
claim  did^ot  occur  before  it  was  filed,  nor 
afterwards,  but  simultaneously  with  it,  as 
already  said.  Consequently,  by  necessary 
eflfect,  there  was  created  and  existed,  when 
the  proceedings  commenced,  a  provable  claim. 
Whether  Dee  had  the  option  of  withholding 
his  claim  and  ripening  it  by  a  demand  sub- 
sequently, ...  he  waived  that  option 
by  his  proof  of  debt,  and  he  thus  elected,  as 
he  had  a  right  to  do,  to  assume  that  demand 
and  tender  had  been  rendered  unnecessary, 
and  to  liquidate  his  claim  accordingly." 
From  the  foregoing  language  it  seems  clear 
that  the  court  regarded  the  claim  as  prov- 
able under  §  63  a   (4). 

And  it  was  held  in  Re  B.  H.  Gladding  Co. 
120  Fed.  709,  that  where  an  employer  gave 
"vacations  with  pay"  to  its  employees,  but 
withheld  the  payments  until  the  following 
January  with  the  understanding  that  if  the 
employment  should  be  severed  before  such 
time  the  vacation  pay  should  be  forfeited, 
the  employees  presenting  a  claim  therefor 
against  the  employer's  trustee  in  bankruptcy 
were  entitled  to  priority  under  §  64b,  which 
provides  for  payment  in  full  of  claims  for 
wages  due  to  workmen,  clerks,  etc.,  al- 
though the  proceedings  were  commenced  be- 
for  January,  since  the  bankruptcy  defeated 
the  object  of  the  withholding  of  the  pay- 
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the  bankrupt  act;  it  cannot  be  benefited  by 
its  status  at  a  later  date.  The  defense  is 
that  these  claims  were  not  "fixed  liabili- 
ties/' "absolutely  owing/'  at  the  time  of  the 
filing  of  the  petition  against  the  bankrupt. 
This  is  based  upon  the  fact  that  the  liabil- 
ity of  the  bankrupt  is  made  dependent  upon 
the  surrender  of  the  stock  certificate  at  a 
date  which  had  not  then  arrived,  and  that 
it  was  optional  with  the  promisees  to  sur- 
render or  keep  tlie  stock  until  that  time, 
and  that  the  liability  of  the  promisor  was 
undetermined  and  contingent  until  such  sur- 
render at  the  time  named. 

That  the  promisor  might  refuse  perform- 
ance until  the  time  named  is  true.  But  if, 
before  the  time  of  performance,  one  abso- 
lutely repudiate  liability  and  disavow  un- 
equivocally any  purpose  to  perform  at  any 
time,  the  other  party  may  treat  such  re- 
pudiation, at  his  election,  as  a  breach  of  the 
agreement  and  sue  for  his  damages.  This  is 
the  rule  as  settled  in  Hochster  v.  De  la  Tour, 
2  El.  &  Bl.  678,  6  Eng.  Rul.  Cas.  576,  and 
approved  by  the  Supreme  Court  in  Roehm  v. 
Horst,  178  U.  S.  1,  44  L.  ed.  963,  20  Sup. 
Ct.  Rep.  780,  and  by  this  court  in  Foss- 
Schneider  Brewing  Co.  v.  Bullock,  8  C.  C.  A. 
14,  16  U.  S.  App.  311,  59  Fed.  83,  and  Ed- 
ward Hines  Lumber  Co.  v.  Alley,  19  C.  C.  A. 
599,  43  U.  S.  App.  109,  73  Fed.  603;  Mc- 
Bath  V.  Jones  Cotton  Co.  79  C.  C.  A.  203, 
149  Fed.  383;  Michigan  Yacht  &  Power  Co. 
v.  Busch,  75  C.  C.  A.  109,  143  Fed.  929.  So, 
if  one  of  the  parties  absolutely  disables  him- 
iself  from  performing  the  contract  by  putting 
performance  out  of  his  power,  the  other 
party  may  treat  that  as  a  repudiation  and 
bring  his  action  to  recover  damages  then 
or  wait  the  time  of  performance,  at  his  elec- 
tion. This  aspect  of  the  question  of  an  an- 
ticipatory breach  is  well  put  by  Fuller, 
Chief  Justice,  in  Roehm  v.  Horst,  cited 
above,  when  he  says:  "It  is  not  disputed 
that  if  one  party  to  a  contract  has  destroyed 


the  subject-matter,  or  disabled  himself  so 
as  to  make  performance  impossible,  his  con- 
duct is  equivalent  to  a  breach  of  the  con- 
tract, although  the  time  for  performance 
has  not  arrived;  and  also  that  if  a  contract 
provides  for  a  series  of  acts,  and  actual  de- 
fault is  made  in  the  performance  of  -one  of 
them,  accompanied  by  a  refusal  to  perform 
the  rest,  the  other  party  need  not  perform, 
but  may  treat  the  refusal  as  a  breach  of 
the  entire  contract,  and  recover  accord- 
ingly." 

In  Lowell  v.  St.  Louis  Mut.  L.  Ins.  Co.  Ill 
U.  S.  204,  274,  28  L.  ed.  423,  426,  4  Sup. 
Ct.  Rep.  390,  395,  the  company  had  failed, 
and  transferred  its  business  to  another  com- 
pany. The  court  held  that  this  authorized 
one  insured  to  treat  the  contract  as  at  an 
end  and  to  sue  to  recover  back  premiums 
paid,  although  the  time  of  performance  had 
not  arrived.  Mr.  Justice  Bradley,  for  the 
court,  said:  "Our  third  conclusion  is  that, 
as  the  old  company  totally  abandoned  the 
performance  of  its  contract  with  the  com- 
plainant by  transferring  all  its  assets  and 
obligations  to  the  new  company,  and  as  the 
contract  is  executory  in  its  nature,  the  com- 
plainant had  a  right  to  consider  it  as  deter- 
mined by  the  act  of  the  company,  and  to 
demand  what  W9,s  justly  due  to  him  in  that 
exigency.  Of  this  we  think  there  can  be  no 
doubt.  Where  one  party  to  an  executory 
contract  prevents  the  performance  of  it,  or 
puts  it  out  of  his  own  power  to  perform 
it,  the  other  party  may  regard  it  as  ter- 
minated and  demand  whatever  damage  he 
has  sustained  thereby.  We  had  occasion  to 
examine  this  subject  in  the  recent  case  of 
United  States  v.  Behan,  110  l).  S.  339,  28 
L.  ed.  108,  4  Sup.  Ct.  Rep.  81,  to  which 
we  refer."  See  also  Carr  v.  Hamilton,  129 
U.  S.  252,  32  L.  ed.  669,  9  Sup.  Ct.  Rep.  295. 

Bankruptcy  is  a  complete  disablement 
from  performance  and  the  equivalent  of  an 
out  and  out  repudiation,   subject  only  to 


ments,  which  was  merely  to  secure  a  con- 
tinuance of  service  from  the  employees. 
While  this  case  does  not  involve  the  prova- 
bility of  a  claim  under  §  63a,  it  seems  to 
present  a  sufficient  analogy  to  warrant  its 
citation  in  this  connection. 

Where,  however,  a  son  agreed  to  pay  his 
father  or  his  heirs  or  assigns  a  certain  sum 
either  during  the  latter's  lifetime  or  five 
years  after  his  death,  in  consideration  of  the 
father's  promise  not  to  make  any  disposition 
of  his  estate  in  such  manner  as  to  deprive 
the  son  of  the  share  therein  to  which  he 
would  be  entitled  if  the  father  should  die 
intestate,  it  was  held  that,  notwithstanding 
the  interventirn  of  the  son's  bankruptcy,  the 
father  had  a  contingent  claim,  and  not  a 
present  enforceable  one,  and  that,  therefore, 
he  could  not  assert  it  either  as  a  fixed  lia- 
bility, absolutely  owing,  etc.,  or  as  founded 
upon  a  contract,  express  or  implied.  Re 
28  L.K.A.(N.S.) 


Hartman,  166  Fed.  776.  The  court  pointeil 
out  that  the  contingency  of  the  father's  ad- 
herence to  his  promise  could  occur  only  by, 
and  not  until,  his  dying  intestate,  or  having 
made  a  will  complying  with  his  agreement, 
and  this  fact  would  seem  to  be  a  distinguish- 
ing feature  of  the  case,  placing  it  within 
the  category  of  those  which  have  been  here- 
from expressly  excluded.  It  is  here  cited  for 
the  purpose  of  accentuating  the  distinction 
upon  which  such  exclusion  is  based. 

The  general  question  of  what  constitutet* 
a  fixed  liability  as  evidenced  by  a  judgment 
or  an  instriiment  in  writing,  absolutelv  ow- 
ing at  the  time  of  the  filing  of  the  petition, 
is  considered  in  the  note  in  54  L.R.A.  369. 

On  effect  of  immaturity  of  claim  at  time 
of  bankruptcy  upon  right  of  set -off,  see 
note  to  Richardson  v,  Anderson,  25  L.R.A. 
(N.S.)   396. 
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the  right  of  tlie  trustee,  at  his  election,  to 
rehabilitate  the  contract  by  performance. 
In  the  case  styled  He  Swift,  50  C.  C.  A.  264, 
112  Fed.  315,  this  consequence  was  consid- 
ered by  the  court  of  appeals  for  the  first 
circuit  in  a  very  satisfactory  opinion  by 
Putnam,  Ch.  J.  There  the  obligation  of  a 
broker  to  deliver  certain  shares  of  stock 
on  demand  was  held  to  be  breached  by  bank- 
ruptcy, and  that  no  prior  demand  was  es- 
sential, a  right  of  action  accruing  simul- 
taneously with  the  bankrupt  petition,  which 
vas  the  act  of  disablement  to  which  the  ad- 
jndicati(yi  related.  In  Re  Pettingill  (D.  C.) 
137  Fed.  143,  147,  Judge  Lowell,  in  a  very 
able  and  discriminating  opinion  in  which 
the  authorities  are  considered  in  the  light 
of  the  requirements  for  a  provable  debt  un- 
der the  present  bankrupt  law,  reached  the 
couelusion  that  "if  the  bankrupt,  at  the  time 
01  bankruptcy,  by  disenabling  himself  from 
performing  the  contract  in  question,  and  by 
repudiating  its  obligation,  could  give  the 
proving  creditor  the  right  to  maintain  at 
once  a  suit  in  which  damages  could  be  as- 
Gessed  at  law  or  in  equity,  then  the  creditor 
can  prove  in  bankruptcy  on  the  ground  that 
Kinkniptey  is  the  equivalent  of  disenable- 
ment  and  repudiation.  For  the  assessment 
of  damages,  proceedings  may  be.  directed  by 
the  court  imder  §  63b,  act  July  1, 1898,  chap. 
541  {30  Stat,  at  L.  562,  U.  S.  Comp.  Stat. 
Jm,  p.  3447)." 

In  that  case  it  was  held  that  a  contract 
guarantying  "the  redemption"  of  corporate 
shares  three  years  after  date  of  issue  was 
a  provable  claim,  although  the  time  for 
redemption  had  not  arrived  at  date  of  bank- 
ruptcy. 

It  is  sufficient  that  a  claim  becomes  prov- 
able aa  a  consequence  of  bankruptcy.  The 
right  to  sue  for  and  reeovor  damages  then 
accrues.  As  Judge  Lowell  puts  it  in  Re  Pet- 
tingill, cited  above:  "For  admission  to 
proof,  however,  the  claim  need  not  arise 
before  bankruptcy,  nor  need  the  contract  be 
broken  theretofore.  It  is  sufficient  for  proof 
if  the  breach  of  contract  and  bankruptcy  are 
eoincidcnt." 

The  creditor  by  offering  to  file  his  claim 
maoifests  his  election  to  treat  the  contract 
as  broken.  This  the  court  held  he  might 
do.   The  decree  in  each  case  is  affirmed. 
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T.  J.  CRAWFORD 

V. 

J.  M.   CRAWFORD. 
(—  Ga.  — ,  67  S.  E.  673.) 

Fraud  —  Adoclary  relation  —  brothers. 

1.  The  fact  that  the  plaintiff  and  the  de- 

Headnotes  by  Holder,  J. 
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fendant  are  brothers  does  not  of  itself  cre- 
ate a  confidential  or  fiduciary  relation  be- 
tween them.  There  is  no  presumption  that 
such  relation  exists  between  brothers  solely 
from  the  fact  that  they  are  so  related.  If 
a  confidential  or  fiduciary  relation  exists 
between  brothers,  it  must  be  shown  by  proof ; 
and  the  burden  is  upon  the  party  asserting 
the  existence  of  such  relationship  to  af- 
firmatively show  the  same. 

lilmltation  of  action  —  fraud  —  Injury 
to  property. 

2.  Where  one  practises  upon  another 
fraud  and  deceit,  whereby  the  latter  is  in- 
duced to  accept  property  in  settlement  of  a 
debt  much  greater  in  amount  than  the  value 
of  the  property,  an  injury  is  done  to  prop- 
erty, and  not  to  the  person,  and  the  statute 
of  limitations  in  reference  to  actions  for  in- 
juries to  property  applies. 

Same— proper  diligence  —  pleading. 

3.  Where  an  action  is  brought  to  recover 
damages  alleged  to  have  resulted  to  the 
plaintiff  in  consequence  of  the  perpetration 
of  fraud  charged  to  have  been  practised 
upon  him  by  the  defendant,  the  cause  of  ac- 
tion, as  stated  in  the  declaration,  being  ap- 
parently barred  by  the  statute  of  limita- 
tions, and  it  is  sought  to  relieve  such  ac 
tion  of  the  bar  of  the  statute  by  alleging 
that  it  was  brought  within  the  statutory 
period  after  the  discovery  of  the  fraud,  if  it 
does  not  appear  from  the  petition  that  the 
plaintiff  used  proper  diligence  to  discover 
the  fraud,  the  petition  should  be  dismissed 
upon  appropriate  demurrer  thereto. 

(February  23,  1910.) 

CROSS  WRITS  of  error  to  the  Superior 
Court  for  Fulton  County  to  review  a 
judgment  of  nonsuit  in  an  action  brought 
to  recover  damages  for  alleged  fraud  in  the 
settlement  of  a  debt,  the  defendant  by  his 
cross  writ  seeking  review  of  an  order  over- 
ruling a  demurrer  to  the  petition.  Main 
writ  dismissed*  Judgment  on  cross  writ  re- 
versed. 

Statement  by  Holden,  J.: 

The  plaintiff  brought  suit  against  the  de- 
fendant, i&aking  substantially  the  following 
allegations:     They  are  brothers,  and  were 

Note.  —  la  iiction  hosed  on  fratid  gov" 
emed  hy  statute  of  limitations  appli^ 
cable  to  injury  to  property  or  injury 
to  the  person. 

Aside  from  Crawford  v.  Crawford,  but 
very  little  authority  has  been  found  on  the 
question  here  presented. 

In  Miller  v.  Wood,  41  Hun,  600,  it  was 
held  that  an  action  brought  to  recover  dam- 
ages sustained  by  the  plaintiff  in  conse- 
quence of  fraudulent  representations  made 
by  the  defendant,  whereby  the  former  was 
induced  to  purchase  at  its  face  value  a 
mortgage  which  was  in  fact  worthless,  wna 
governed  by  the  statute  of  limitations  ap- 
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bom  and  reared  in  the  same  county.  The 
defendant  is  six  years  older  than  the  plain- 
tiff. The  plaintiff  came  to  Atlanta  in  1892, 
and  the  defendant  a  number  of  years  prior 
thereto,  both  for  the  purpose  of  engaging  in 
the  practice  of  medicine.  Prior  to  the  plain- 
tiff's removal  to  Atlanta  he  loaned  the  de- 
fendant, in  1890  or  1891,  $2,500,  and  took 
his  note  for  the  same.  After  such  removal, 
he  loaned  the  defendant  various  other  sums 
until  January  1,  1896,  which  at  that  time, 
^ith  the  prior  loan,  aggregated  $5,000,  on 
which  date  the  defendant  gave  the  plaintiff 
a  note  for  $5,000,  due  one  day  after  date. 
The  defendant  asked  the  plaintiff  to  deal 
in  stocks,  with  the  latter's  money,  with  the 
understanding  that  the  defendant  would  sus- 
tain the  losses,  and  they  would  equally  di- 
vide any  profits  made.  During  the  first  six 
months  of  1895  the  plaintiff  invested  in 
stocks  for  a  short  time  and  made  profits  of 
$70,  one  half  of  which  was  paid  to  the  de- 
fendant. Later  on  plaintiff  lost  $800,  which 
defendant  refused  to  pay,  and  has  never 
paid.  During  the  summer  of  1896  defendant 
repeatedly  told  plaintiff's  wife  that  "he  was 
badly  involved  financially;  that  he  intend- 
ed to  let  his  creditors  take  his  property,  for 
the  reason  that  he  was  unable  to  pay  what 
he  owed."  Plaintiff  went  to  defendant  on 
or  about  October  12,  1890,  for  the  purpose 
of  collecting  the  money  due  him.  Defendant 
told  plaintiff  that  "he  owed  large  sums  of 
money  that  he  was  unable  to  pay;  that  he 
was  insolvent,  and  would  lose  everything 
that  he  had;"  that  defendant's  wife  owned 
a  lot  covered  by  a  mortgage  to  secure  $2,- 
000,  which  she  would  convey  in  settlement 
of  the  indebtedness;  and  that,  if  plaintiff 
did  not  accept  this  proposition,  he  would 
lose  such  indebtedness.  Plaintiff  was 
raised  with  defendant,  and  had  gone  to 
school  to  the  defendant,  and  had  implicit 
confidence  in  him.  Plaintiff  accepted  the 
proposition,  and  on  or  about  October  12, 
3898,  defendant's  wife  conveyed  the  lot  to 


plaintiff's  wife;  the  latter  assuming  the 
mortgage  thereon.  The  lot  was  worth 
$3,500,  less  the  amoiuit  secured  by  the  mort- 
gage, and  plaintiff  received  only  $1,500,  less 
$35  interest  paid  on  the  debt  secured  by  the 
mort*;age.  Defendant  at  the  time  of  the 
conveyance  stated  that  there  was  $35  inter- 
est due  on  the  note  secured  by  the  mort- 
gage, and  that  tie  did  not  have  the  money 
with  which  to  pay.  the  same;  and  it  was 
paid  by  the  plaintiff.  Plaintiff  continued 
to  rely  on  and  believe  the  statements  of 
the  defendant  until  September,  1903.  *Te- 
titioner  alleges  that  he  continued  to  rely 
on  and  believe  the  statements  of  said  defend- 
ant hereinbefore  alleged  and  set  forth,  un- 
til September,  3903,  when  he  went  to  de- 
fendant, knowing  that  he  had  been  success- 
ful, and  believing  that  he  had  emerged  from 
the  insolvency  which  he  had  declared  to  pe- 
titioner was  hanging  over  him  in  1896,  and 
demanded  of  the  said  defendant  the  payment 
of  the  said  balances  due  him.  There  were 
a  number  of  conferences  between  defendant 
and  petitioner.  Your  petitioner  urged  that 
he  was  entitled  to  the  full  payment  of  the 
money  due  him,  and  recalled  the  statements 
which  defendant  bad  made  at  the  time  of 
the  settlement.  Finally  negotiations  and 
conferences  came  to  an  end,  when  defendant 
denied  that  he  had  represented  himself  to  be 
insolvent,  and  stated  to  your  petitioner  that 
he  was  *twenty-one,'  meaning  that  your  pe- 
titioner was  twenty-one  years  of  age  at  the 
time  of  said  settlement.  For  the  first  time 
petitioner's  confidence  in  defendant  was 
shaken.  Petitioner  had  never  doubted  de- 
fendant's statements,  nor  the  claim  that  he 
was  insolvent  in  1896,  until  he  denied  hav- 
ing made  the  statements.  Your  petitioner 
then  employed  an  attorney  and  investigated 
the  financial  condition  and  responsibility  of 
tlie  defendant  in  1896,  when  he  claimed  to 
be  insolvent  and  unable  to  pay  his  dohts. 
Tiie  result  of  this  investigation  disclosed  to 
your  petitioner  for  the  first  time  since  the 


plicable  to  actions  for  "injuries  to  proper- 
ty." The  court  said:  "As  an  actioiT  for  dam- 
ages,  it  is  within  the  six  years'  limitation, 
and  is  consequently  barred  unless  it  is  ex- 
cepted by  the  statute  from  that  limitation. 
The  six  years'  limitation  applies  to  an  ac- 
tion to  recover  damages  for  an  injury  to 
property  (Code  Civ.  Proc.  §  382,  sub.  3), 
and  *an  injury  to  property'  is  defined  by  the 
Code  to  be  *an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a 
personal  injury  or  the  breach  of  a  contract.' 
§  3343,  sub.  jO.  By  this  circumlocutory 
process,  the  Code  brings  an  action  to  recover 
damages  for  fraud  and  deceit  within  the 
six  vears'  limitation."  This  case  was  af- 
firmed in  316  N.  Y.  351,  22  N.  E.  553. 

So,  in  Laufer  v.  Sayles,  6  App.  Div.  682, 
39  N.  Y.  Supp.  377,  it  was  said  that  if  a 
28  L.R.A.(N.S.) 


claim  as  to  a  deed  which  was  alleijed  never 
to  have  been  executed  was  treated  as  an 
action  for  damages  for  the  fraudulent  pro- 
curement of  a  deed,  and  the  consequent  de- 
struction of  plaintiff's  title,  it  would  be  an 
action  for  "injury  to  property,"  and  gov- 
erned by  the  statute  of  limitations  appli- 
cable to  such  injuries. 

In  Dunn  v.  Miller,  96  Mo.  324,  S  S,  W. 
640,  where  an  owner  of  property  was  dis- 
possessed because  of  a  suit  of  ejectment 
based  upon  a  forged  deed,  it  was  held  that 
a  suit  in  equity,  brought  by  him  to  cancel 
the  forged  deed  and  annul  the  judgment  in 
ejectment,  was  governed  by  the  statute  of 
limitations  applicable  to  "real  actions,*'  and 
not  the  statute  applicable  to  "personal  ac- 
tions." 
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settlement  was    made  that    said  defendant 
uas  solvent  and  able  to  pay  all  he  owed,  in- 
cluding his   indebtedness  to   petitioner,   at 
tiie  time  he  claimed  to  be  insolvent  and  un- 
able to  pay.    Petitioner's  attorney  then  took 
the  matter  up  with  defendant,  and  finally 
an  agreement  to  arbitrate  the  matter  was 
readied.     Petitioner's  counsel    prepared    a 
bubmisfiion  to  arbitration  in  writing,  which 
was  satisfactory  to  petitioner,  and  presented 
the  same  to  defendant    for    his  signature. 
Said  defendant  refused  to  go  further  with 
the  arrangement,  saying  that  he  had  been 
advised  by  bis  attorney  that  the  claims  of 
petitioner    were    barred  by  the  statutes  of 
limitations.    Petitioner  avers  that  each  and 
every  statement  made  by  defendant  to  pe- 
titioner's wife,  as  hereinbefore  alleged,  was 
false  when  made,  and  was  known  by  said 
defendant  to  be  false,  and  that  said  state- 
ments were  made  for  the  purpose  of  having 
them  repeated   to  your  petitioner,   and   to 
create  alarm  upon  his  part  concerning  the 
money  due   him  by  said  defendant.     Your 
petitioner  alleged  that  the  statements  made 
to  him  by    defendant,    that  he    was  owing 
lar^e  sums  of  money,  that  he  was  insolvent 
and  unable  to  pay  what  he  owed,  and  that 
he  would  lose  everything  he  had,  and  that 
Tonr  petitioner  would  lose  what  defendant 
iiwed  him  unless  he  accepted  the  property 
aforesaid    in    settlement,    were   false  when 
made,  and  defendant  knew  that  they  were 
false  when  made.      Said    statements    were 
made  for  the  purpose  of  deceiving' and  de- 
frauding your   petitioner,   and   did   deceive 
and  defraud  him.    As  a  result  of  the  afore- 
said false  and  fraudulent  statements,  your 
petitioner  was  defrauded,  injured,  and  dam- 
aged to  the  amount  and  value  of  $4,335; 
that  at  the  time  of  said  settlement  defend- 
ant was  due  petitioner  the  principal   sum 
of  |5S8;  that  in  said  settlement  be  received 
property  of  the  value  of  $1,500  only;    that 
the  statement  of  defendant  that  he  was  un- 
able to  pay  the  interest    on    the  note  was 
false,  and  was  made  as  a  part  of  the  scheme 
and  plan  adopted  by  defendant  to  deceive 
and  defraud  your  petitioner.    Petitioner  al- 
l*'gfp8  that  J.  M.  Crawford  was  solvent  on 
the  1st  day  of  January,  1896;  that  he  has 
Wn  solvent  at  all  times  since  said   date, 
and  that  he  is  solvent  now;  that  defendant 
did  not  owe  large  sums  of  money  which  he 
was  unable  to  pay  in  October,  1896 ;  that  he 
was  able  to  pay  all  he  owed  on  said  date; 
and  that  he  took  advantage  of  your  petition- 
^T.  and   of   their    relations    of    confidence, 
friendship,  and  relationship  which  had  ex- 
isted from    childhood.      Petitioner    alleges 
tliat  on  the  12th  day  of  October,  1896,  defend- 
ant did  owe  sums  of  money,  but  how  much 
and  to  whom  your  petitioner  does  not  know ; 
hut  TOUT  petitioner  alleges  that  said  defend- 
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ant  was  able  to  pay  all  such  sums,  and  that 
he  did  pay  all  such  sums  in  full,  and  that 
he  did  not  let  his  creditors  take  his  prop- 
erty because  he  was  unable  to  pay  what 
he  owed  at  the  time,  but  that  he  retained 
his  property  and  paid  all  he  owed.  Since 
the  fall  of  1903,  when  your  petitioner  first 
discovered  the  frauds  herein  alleged,  numer- 
ous conferences  have  occurred  betweien  de- 
fendant and  petitioner  regarding  the  matter, 
and  that  on  the  17th  day  of  October,  1906, 
they  entered  into  an  agreement  to  arbitrate 
all  differences  of  a  financial  nature  between 
them;  that  the  matters  herein  complained 
of  comprise  all  differences  of  a  financial 
nature  between  defendant  and  himself;  and 
that  the  agreement  or  submission  was  en- 
tered into  for  the  purpose  of  submitting  these 
matters  to  arbitration.  Petitioner  attaches 
a  copy  of  said  submission  hereto,  marked 
'Exhibit  A,'  and  makes  the  same  a  part  of 
this  petition.  Petitioner  alleges  that  he  has 
fully  complied  with  the  terms  of  said  sub- 
mission, that  he  selected  an  arbitrator  with- 
in the  time  stipulated,  and  notified  said  de- 
fendant of  the  selection  and  of  the  name  of 
the  party  selected,  and  requbdted  him  to 
make  his  selection  and  notify  the  party  se- 
lected by  your  petitioner;  but  that  said  de- 
fendant refused,  and  still  refuses,  to  make 
his  selection.  Petitioner  avers  that  said 
defendant  has  committed  a  breach  of  said 
agreement.  And  your  petitioner  denies  that 
his  action  is  barred  by  the  statute  of  limi- 
tations; but  avers  that,  if  there  has  been 
any  question  concerning  the  limitation,  the 
conduct  of  the  defendant,  his  agreement 
above  referred  to,  and  the  breach  thereof, 
brought  the  causes  of  action  within  the  stat- 
ute. Petitioner  brings  this  action  of  deceit; 
and  prays  that  he  be  awarded  judgment 
against  said  defendant  for  amounts  in  dam- 
ages equal  to  the  sums  of  which  the  said 
defendant  defrauded  him,  with  interest  there- 
on." The  agreement  to  submit  the  matters 
between  the  plaintiff  and  the  defendant  to 
arbitration,  signed  by  both  of  them,  referred 
to  no  particular  debt,  but  referred  gener- 
ally to  "certain  matters  of  financial  differ- 
ences*' between  them. 

The  defendant  filed  a  demurrer  upon  the 
following  grounds:  "{1)  That  no  cause  of 
action  is  set  out  in  said  petition.  (2)  That 
said  petition  shows  on  its  face  that  part  of 
the  sum  claimed,  to  wit,  $800,  is  an  alleged 
debt  arising  out  of  a  transaction  involving 
speculating  in  futures,  and  for  that  reason 
is  illegal,  and  cannot  be  recovered  in  law. 

(3)  That  said  petition  shows  that  as  to 
the  other  amount  claimed  to  be  due  by  this 
defendant,  the  same  was  long  since  settled 
by  defendant  with  petitioner,  and  no  in- 
debtedness on  account  of  same  now  exists. 

(4)  That  said  petition   shows  on   its  facs 
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that  the  statute  of  limitation  has  run 
against  any  and  all  of  the  indebtedness 
claimed  to  be  due  by  defendant  to  petition- 
er. (5)  Defendant  further  demurs  to  the 
petition  on  the  ground  that  it  is  really  an 
effort  on  the  part  of  petitioner  to  rescind 
the  trade  or  settlement  made  with  defend- 
ant in  reference  to  the  claimed  indebted- 
ness of-  $5,000,  and  that  the  petitioner  dis- 
closes that  no  offer  has  ever  been  made  by 
petitioner  to  rescind  said  trade  or  settle- 
ment, nor  is  there  any  offer  in  the  petition 
to  rescind  said  trade  or  settlement,  and  to 
give  back  to  petitioner  the  property  which 
was  received  under  said  trade  or  settle- 
ment." The  demurrer  was  overruled. 
Upon  the  conclusion  of  the  plaintiff's 
evidence,  the  court  granted  a  nonsuit, 
and  the  plaintiff  excepted.  The  defendant 
filed  a  crossbill  of  exceptions  to  the  ruling 
on  the  demurrer. 

Mr.   Edgar   Ijatliam  for  plaintiff. 
Messrs.    McDaniel,    Alston,    &    Black, 

for  defendant: 

Fraud  which  must  have  been  discovered  if 
usual  and  reasonable  diligence  had  been  ex- 
ercised is  not  a  good  reply  to  the  statute  of 
limitations. 

Sutton  V.  Dye,  60  Ga.  449. 

It  is  not  enough  to  show  that  fraud  was 
not  discovered.  It  must  also  be  shown  that 
it  could  not  have  been  discovered  if  usual 
and  reasonable  diligence  to  discover  it  had 
been  exercised. 

Pledger  v.  Coulter,  26  Ga.  443;  Marler  ▼. 
Simmons,  81  Ga.  611,  8  S.  E.  190;  Freeman 
V.  Craver,  56  Ga.  161;  Little  v.  Reynolds, 
101  Ga.  594,  28  S.  E.  919;  Massachusetts 
Ben.  Life  Asso.  v.  Robinson,  104  Ga.  272, 
42  L.R.A.  261,  30  S.  E.  918;  Reynolds  &  H. 
Estate  Mortg.  Co.  v.  Martin,  116  Ga.  502, 
42  S.  E.  790;  Edwards  v.  Smith,  102  Ga. 
19,  29  S.  E.  129;  Maxwell  v.  Walsh,  117 
Ga.  471,  43  S.  E.  704;  2  Wood,  Limitations, 
S  276. 

Relationship,  of  itself,  does  not  create 
any  confidential  relation. 

Shevlin  v.  Shevlin,  96  Minn.  398,  105  N. 
W.  257;  6  Enc.  Ev.  p.  10;  Atkins  v.  With- 
ers, 94  N.  C.  681;  McLeod  v.  BuUard,  84 
N.  C.  516;  Cowee  v.  Cornell,  75  N.  Y.  91, 
31  Am.  Rep.  428;  Lee  v.  Pearce,  68  N.  C.  76; 
Goar  V.  Thompson,  19  Tex.  Civ.  App.  330, 
47  S.  W.  61 ;  Robins  v.  Hope,  57  Cal.  493. 

Holden,  J.,  delivered  the  opinion  of  the 
court : 

1.  The  fact  that  the  plaintiff  and  the  de- 
fendant are  brothers  does  not  of  itself  cre- 
ate a  confidential  or  fiduciary  relation  be- 
tween them.  There  is  no  presumption  that 
such  relation  exists  between  brothers,  aris- 
ing solelv  from  the  fact  that  they  are  so 
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related.  If  a  confidential  or  fiduciary  rela- 
tion exists  between  brothers,  it  must  be 
shown  by  proof;  and  the  burden  is  upon 
the  party  asserting  the  existence  of  such  re- 
lationship to  affirmatively  show  the  same. 
The  facts  that  the  defendant  is  six  years  the 
senior  of  the  plaintiff,  that  they  were  reared 
together,  and  that  the  plaintiff  attended  a 
school  taught  by  the  defendant,  are  not 
sufficient  to  establish  a  confidential  or  fidu- 
ciary relation  between  them.  Nothing  ap- 
pears showing  a  controlling  influence  by  the 
defendant  over  the  will,  conduct,  and  inter- 
ests of  the  plaintiff,  nor  does  it  appear  that 
any  trust  relation  existed  between  them, 
such  as  that  of  partners,  or  principal  and 
agent,  nor  any  other  relation  which  would 
warrant  the  conclusion  that  they  occupied 
toward?  each  other  what  is  known  in  law 
as  a  confidential  relation.  It  appears  from 
the  petition  that  the  plaintiff  came  to  At- 
lanta some  years  prior  to  the  transaction 
complained  of,  for  the  purpose  of  practising 
the  medical  profession,  which  would  indi- 
cate that  at  the  time  the  transaction  oc- 
curred on  which  the  suit  is  predicated,  the 
plaintiff  was  not  only  a  man  of  mature  years, 
but  engaged  in  a  profession  the  practice  of 
which  requires  more  than  ordinary  intel- 
lectual capacity.  On  the  subject  of  confiden- 
tial relations,  see  Civil  Code  1895,  §  4030; 
Shevlin  v.  Shevlin,  96  Minn.  398,  105  N.  W. 
257;   Smith,  Fr.,  §   102. 

2.  In  the  briefs  filed  by  counsel  for  the 
defendant  in  error,  it  is  insisted  that  the 
plaintiff  is  t^arred  from  his  action  in  any 
event,  inasmuch  as  the  facts  giving  ris(« 
thereto  were  discovered  in  1903,  and  suit 
was  not  commenced  until  1906,  three  yeai-* 
thereafter.  They  contend  that  the  status* 
of  limitations  applicable  to  the  case  is  that 
prescribed  in  Civil  Code  1895,  §  3900,  which 
requires  the  bringing  of  actions  "for  inju 
ries  done  to  the  person"  within  two  years 
after  the  right  of  action  accrues.  We  do 
not  consider  that  deceit  practised  upon  an- 
other, whereby  he  is  simply  induced  to  in- 
cur a  financial  loss,  can  be  classed  as  an 
"injury  done  to  the  person."  Counsel  cit*» 
the  cases  of  Johnson  v.  Bradstreet  Co.  87 
Ga.  79,  13  S.  E.  250;  Hutcherson  v.  Durden, 
113  Ga.  087,  54  L.R.A.  81 L  39  S.  E.  4«i>; 
Gordon  v.  West.  129  Ga.  532,  13  L.R,A. 
(N.S.)  549,  69  S.  E.  232,  which  they  cf»n- 
tend  make  it  appear  that  deceit  is  an  in- 
jury to  the  person.  The  Johnson  Case,  su- 
pra, was  an  action  for  libel,  and  this  char- 
acter of  action  was  held  to  be  an  action  for 
injury  to  the  person,  so  as  to  fall  within 
the  provision  of  law  that  no  action  **for 
homicide,  injury  to  person,  or  injury  to 
property  shall  abate  by  death."  In  the 
Hutcherson  Case,  supra,  it  was  ruled  that 
an  action  for  seduction  was  for  an  injury 
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"done  to  the  person/'  and  was  barred  un- 
less brought  within  two  years  after  the  ac- 
crual d  the  right  of  action.     And  in  the 
Gordon   Case,    supra,   a   similar  ruling  was 
made  with   respect  to  an  action  for   false 
imprisonment,  malicious  use  of  process,    or 
malicious  abuse  of  process.     All  wrongs  of 
the  character  dealt  with  in  these  decisions 
involve  an    infringement   of  one  of  the  pri- 
mary rights  of  man,  namely,  that  of  *'8e- 
carity  of  person."'  This  class  of  wrongs,  not- 
withstanding the  fact  that  the  person  upon 
whom  they  are  inflicted  may  not  suffer  any 
actual  injury,  necessarily  violate  the  right 
of  the  injured  party  to  protection   in  the 
security  of  his  person;  and,  as  was  pointed 
out  in  the  cases  above  cited,  are  properly 
classed  as   "injuries  to   the   person."     Mr. 
Hilliardy  in  his  work  on  Torts,  classifies  sep- 
arately "torts  to  persons"    and    "torts    to 
property,"      treating     among     the     former 
wrongs  of  the  same  and  kindred  nature  with 
those  dealt  with  in  the  decisions  referred  to 
supra,  while  among  the  latter  he  includes 
"fraud"  aa  a  wrong  to  property.     "Deceit" 
is,  of  course,  a  species  of  fraud.    See  1  Hil- 
Hard,  Torts,  464;  2  Id.  137.    We  cannot  con- 
ceive of  instances  where  fraud  and  deceit 
practised  on  another  would  result  in  an  in- 
jury to  the   person;    and   perhaps   it   was 
for  this  reason  that,  in  arranging  the  di- 
visions of  our  Civil  Code,  fraud  and  deceit 
were  dealt  with  in  the  chapter   (Civil  Code 
1895,  title  9,  chap.  1)    headed,  "Injuries  to 
Person  or  Property."    In  a  New  York  case 
(Cleveland  v.  Barrows,  59  Barb.  304),  which 
involved  an  action  for  fraud  and  deceit,  the 
contention  was  made  that  "the  term  'injury 
to  property,'  as  used  in  the  Code,  must  be 
construed  to  mean  a  direct,  corporeal  dam- 
age or  wrong  done  to  specific  property,  and 
not  to  the  mere  personal  rights,  or  'rights 
of  property.'"     On  page  374  of  69  Barb., 
the  eourt  said:     "By  referring  to  the  cause 
of  action  as  stated  in  the  complaint,  it  will 
be  seen  that  it  is  there  alleged  that,  in  con- 
sequence of  the  defendant's  false  and  fraudu- 
lent statements    and    representations,    the 
plaintiff  was  induced  to  pay,  and  did  pay, 
S1,DOO  for  the  property,  which  was  not  worth 
at  the  time  over  $900.    The  presumption  is 
from  the  allegations  in  the  complaint  that 
the  plaintiff    paid    the    purchase    price    in 
money.    What  he  has  paid,  therefore,  over 
and  above  the  value  of  the  property  pur- 
chased, the  defendant  has  obtained  wrong- 
fully, by  means  of  his  fraud.     Fraud  is  a 
wrong,  and,  if  a  party  thereby  obtains  from 
another  property,   it  is  an  injury    to    the 
property  of  such  other,  in  the  same  sense 
prpcisely  as    though    the    wrongdoer    had 
taken  the  property  tortioualy  and  converted 
it." 

In  Broom's  Common  Law,  9th  ed.  782,  it 
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is  said:  "Torts  to  the  person,  •  •  •  in- 
clude (1)  bodily  injuries,  whether  direct,  aa 
assault  and  battery,  or  consequential,  re- 
sulting from  negligence  or  otherwise;  (2) 
injuries  to  the  health  or  comfort  of  an  in- 
dividual; (3)  torts  which  affect  personal 
liberty."  On  page  912  of  the  same  work, 
when  speaking  of  "Torts  to  Personal  Prop- 
erty," the  following  text  is  employed:  "It 
may  readily  be  conceded  that  where  a  right- 
ful possession  of  goods  and  chattels  has  once 
been  gained,  either  by  a  just  occupancy  or 
by  a  legal  transfer,  whoever,  whether  by 
force  or  fraud,  dispossesses  the  holder  of 
them,  is  guilty  of  a  tort,  remediable  by  ac- 
tion ;  *for,'  as  remarked  by  Blackstone,  *  there 
must  be  an  end  of  all  social  commerce  be- 
tween man  and  man  unless  private  posses- 
sion be  secured  from  unjust  invasion;  and, 
if  an  acquisition  of  goods  by  either  force  or 
fraud  were  allowed  to  be  a  sufficient  title,  all 
property  would  soon  be  confined  to  the  most 
strong  or  the  most  cunning,  and  the  weak 
and  simple-minded  part  of  mankind  (which 
is  by  far  the  most  numerous  division)  coi*\d 
never  be  secure  of  their  possessions.' "  The 
act  of  1767,  prescribing  certain  limitations 
for  actions  (Cobb's  Dig.  p.  559),  made  no 
reference  to  injuries  to  either  person  or 
property.  It  created  a  bar  of  four  years  for 
"actions  upon  the  case,"  and  this  was  the 
class  of  actions  in  which  at  common  law  re- 
lief might  be  had  for  damages  resulting  from 
fraud  and  deceit.  Bishop,  Non-Contract 
Law,  §  343.  Under  that  act,  therefore,  an 
action  of  the  character  we  are  now  deal- 
ing with  would  not  have  been  barred  until 
the  expiration  of  four  years  from  the  ac- 
crual of  the  right  of  action;  and  four  years 
was  treated  as  the  period  of  limitation  gov- 
erning an  action  for  deceit  in  the  sale  of 
promissory  notes  with  a  representation  of 
the  maker's  solvency,  in  a  case  decided  by 
this  court  in  which  the  right  of  action  ac- 
crued while  the  act  of  1767  was  of  force. 
Pledger  v.  Coulter,  26  Ga.  443.  That  act 
was  supplanted  by  the  act  of  the  general 
assembly  approved  March  6,  1856  (Acts 
1855-56,  p.  233),  from  which  latter  act  the 
limitations  now  embodied  in  the  Code  were 
taken.  The  act  of  1856  made  no  reference  to 
actions  upon  the  case,  but,  in  prescribing 
therein  certain  limitations  of  actions,  made 
the  classifications  of  "suits  for  damages  to 
real  estate,"  "suits  for  injuries  to  personal 
property,"  and  "suits  for  injuries  done  to  the 
pereon,"  prescribing  a  bar  of  four  years  for 
the  two  former,  and  of  two  years  for  the  last 
named.  There  is  nothing  in  this  act  to  in- 
dicate any  intention  on  the  part  of  the  leg- 
islature to  change  the  period  of  limitation 
of  four  years  which  previously  applied  to 
actions  for  fraud  and  deceit  (as  being  ac- 
tions upon  the  case)    to  one  of  two  years,. 
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unless  it  could  be  said  that  such  actions 
could  not  be  classed  otherwise  than  as  *'in- 
juries  done  to  the  person/'    It  is  the  right 
of  action  which   the  statute  bars.     Deceit 
alone — which  is  practised  on  the  person — 
gives  no  rights  of  action.     There  must  be 
a   resultant  damage   to   create  such   right. 
Civil  Code    1895,    §    3813,    is    as    follows: 
"Fraud  by  one,  accompanied  with  damage 
to  the  party  defrauded,  in-  all  cases  gives 
a  right  of  action."     Section  3814  declares: 
*' Wilful  representation  of  a  material  fact, 
made  to  induce  another  to  act,  and  upon 
which  he  does  act  to  his  injury,  will  give  a 
right  of  action."    The  damage  or  injury  (in 
the  present  case  alleged  to  have  been  to  the 
personalty  of  the  plaintiff)   is  certainly  one 
of  the  elements  of  the  right  of  action,  and 
it  is   this  element  which   determines  what 
limitation    shall   control.      While   we    have 
been  unable  to  find  any  case  in  our  reports 
in  which  was  raised  the  point  made  in  the 
present  case,  namely,  that  deceit  is  an  "in- 
jury done    to    the  person,"    and    therefore 
barred  in  two  years,  there  are  several  de- 
cisions in  suits  for  damages  on  account  of 
fraud  and  deceit  which  treat  the  period  in 
which  this  form  of  action  can  be  brought 
as  being  governed  by  the  nature  of  the  dam- 
ages suffered.     See  Cade  v.  Burton,  35  Ga. 
280;  Knox  v.  Yow,  91  Ga.  367,  17  S.  E.  654; 
Kirkley  v.  Sharp,  98  Ga.  484,  25  S.  E.  562; 
Little  V.  Reynolds,   101   Ga.   594,  28  S.  E. 
919;  American  Nat.  Bank  v.  Fidelity  &  D. 
Co.  329  Ga.  126,  58  S.  E.  867,  12  A.  &  E. 
Ann.  Cas.  666.    The  headnote  in  the  case  of 
Cade  V.  Burton,  supra,  is  as  follows:     "If 
one  makes  a  sale  of  land  by  deed  without 
warranty,  but  representing  it  to  be  his  own, 
and  afterwards  convey  the  same  land  to  a 
bona    fide    purchaser    without    notice,    the 
period  ot  limitations  applicable  to  an  action 
against  him  for  the  fraud  is  the  same  as 
that  which  would  apply  to  an  action  for 
the  land,  to  wit,  seven  years  from  the  dis- 
covery  of   the   fraud."     We   conclude^  that 
the  plaintiff  in  the  present  case  had  a  right 
to  bring  his  action  within  four  years  from 
the  time  the    statute    commences    to    run 
against  hib  alleged  right  of  action,  as  the 
damages  sued  for  resulted  from  an  injury 
to   the  personal   property   of  the  plaintiff, 
and  not  from  an  injury  to  his  person. 

3.  The  defendant  demurred  to  the  petition 
on  the  ground  that;  if  the  plaintiff  ever  had 
any  right  of  action,  the  same  was  barred  by 
the  statute  of  limitation,  and  contends  that 
this  demurrer  should  have  been  sustained. 
The  plaintiff  complains  that  the  defendant, 
by  falsely  and  fraudulently  representing 
that  his  financial  condition  was  such  that 
ho  could  not  pay  his  debts,  induced  the 
plaintiff,  who  relied  upon  such  representa- 
tions, to  accept  property  worth  $3,500  (and 
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encumbered  for  $2,000)   for  a  debt  amount- 
ing to  $5,000.     The  plaintiff    alleged   that 
these  representations  were   false  and  were 
made  for  the  purpose  of  deceiving,  and  did 
deceive,   the  plaintiff,  and  caused  him  the 
loss  of  the  balance  of  his  debt.    This  trans- 
action occurred  in  1896.     The  plaintiff  al- 
leges that  he  did  not  discover  that  the  rep- 
resentations of  the  defendant  were  false,  and 
that  he  was  solvent  and  able  to  pay  his  debts 
in  3896  until  seven  years  thereafter,  in  1903. 
It  is  true  that  fraud  by  one,  accompanied  by 
damage  to  the  party  defrauded,  gives  a  right 
of  action;   and  it  is  generally    true    that, 
where  the  plaintiff  has  been  deterred  or  de- 
barred from  hi«  action  by  reason  of  fraud 
on  the  part  of  the  other  party,  the  statute 
of  limitations  does  not  run  until  the  dis- 
covery of  the  fraud.    However,  fraud  which 
tolls  the  statute  of  limitations  must  be  such 
fraud  as  could  not  have  been  discovered  oy 
the  exercise  of  reasonable  diligence,  where 
there  is  no  confidential  or  fiduciary  relation 
existing  between  the  parties,  or  other  facts 
which  will  excuse  the  failure    to  act.     As 
hereinabove   stated,   the   allegations  in  the 
petition  do  not  set  forth  facts  showing  a 
fiduciary  or  confidential  relation  existing  be- 
tween the  parties  to  this  caae.    The  petition 
shows  on  its  face  that  the  plaintiff's  right 
of  action   was   barred,  unless   it  was  true 
that  he  could  not  have  discovered  the  fraud 
by  the  exercise  of  reasonable  diligence.    The 
suit  was  brought  ten  years  after  the  time 
the  fraud  was  alleged  to  have  been  perpe* 
t rated  upon  the  plaintiff.     He  alleges  that 
he  did  not  discover  the  fraud  until  seven 
years  after   the  time    of    its  perpetration. 
There  is  no  allegation  that  he  could  not  have 
discovered  it  sooner  by  the  exercise  of  rea- 
sonable diligence.     It  was  held  in  the  case 
of  Edwards  v.  Smith,  102  Ga.  19,  29  S.  £. 
129:     '*Where  an  action  is  brought  to  re- 
cover damages  alleged  to  have  resulted  to 
the  plaintiff  in,  consequence  of  the  perpe- 
tration of  a  fraud  charged  to  have  been  prac- 
tised upon  him  by  the  defendant,  the  cause 
of  action,  as  stated  in  the  declaration,  be- 
ing  apparently  barred  by   the   statute  of 
limitations,  and  it  is  sought  to  relieve  such 
action  of  the  bar  of  the  statute  by  alleging 
that  it  was  brought  within    the    statutory 
period  after  the  discovery  of  the  fraud,  a 
mere  declaration  that  the  plaintiff  'used  all 
diligence   he   could'   to  discover  the  fraud, 
without  alleging  that  he  was  in  fact  dili- 
gent, how  and  in  what  manner  he  was  dili- 
gent, and  the  extent  of  the  efforts  made  by 
him  to  discover  the  fraud  alleged,  is  not  suf- 
ficient to  relieve  the  case  from  the  bar  of 
the  statute  of  limitations;  and  the  action 
was   properly    dismissed    upon    demurrer." 
See  also  Thornton  v.  Jackson,  329  Ga,  700, 
59  S.  E.  905;   Sutton  v.  Dye,  60  Ga.  449; 
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9  Enc  PI.  &  Pr.  p,  692;  13  Id.  246;  20  Cyc. 
Law  &  Proc.  p.  102.  We  think  the  court 
committed  error  in  overruling  the  demurrer 
on  the  ground  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations.  As 
the  court  committed  error  in  not  sustaining 
the  demurrer  and  dismissing  the  petition, 
everything  occurring  thereafter  was  nuga- 
tory; and  the  judgment  in  the  cross  bill 
of  exceptions  must  be  reversed,  and  the  main 
bill,  to  the  order  of  nonsuit,  dismissed. 
There  is  no  merit  in  the  other  grounds  of 
demurrer,  and  the  court  committed  no  error 
in  overruling  them. 

Judgment  on  cross  bill  of  exceptions  re- 
versed.   Main  bill  of  exceptions  dismissed. 

All  the  Justices  concur. 


rNFTED  STATES  CIRCUIT  COURT  OF 
APPEALS,  SEVENTH  CIRCUIT. 

HARRY  G.  CHENEY,  Plff.  in  Err., 

V. 

WILLIS  P.  DICKINSON  et  aL 

(96  C.  C.  A.  314, 172  Fed.  109.) 

Corporation  —  false  report  —  reliance 
upon  —  liability. 

Officers  of  a  corporation  who  issued  a 
fraudulent  prospectus  to  sell  treasury  stock 
are  not  liable  in  damages  for  the  fraud  to 
one  who,  in  reliance  upon  it,  purchases  from 
an  individual  stock  which  is  owned  by  him, 
and  in  which  tha  corporation  has  no  inter- 
est» 

(April  13,  1909.) 


ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Division 
of  the  Northern  District  of  Illinois  to  re- 
view a  judgment  in  defendants'  favor  in 
an  action  brought  to  recover  damages  al- 
leged to  have  been  caused  by  the  issuing  by 
defendants  of  a  fraudulent  prospectus.  Af- 
firmed. 

Statement  by  Baker,  Circuit  Judge : 
Plaintiff  in  error,  who  was  plaintiff  below, 
seeks  the  reversal  of  a  judgment  based  on 
a  directed  verdict  foir  the  defendants.  One 
Flagler  was  also  named  as  a  defendant  in  the 
declaration;  but  he  was  not  served  witli 
process  and  did  not  appear,  ao  the  case 
was  tried  without  him. 

The  declaration  (in  outline)  charged  that 
the  defendants,  including  Flagler,  organized 
a  corporation  with  charter  powers  to  manu- 
facture and  sell  steel  tubes  and  other  steel 
and  iron  products;  that  they  constituted 
themselves  officers  and  directors;  that  they 
confederated  and  conspired  to  defraud  the 
plaintiff  and  all  others  they  could  induce  to 
purchase  shares  in  said  corpor'^tion,  by  mak- 
ing deceitful  and  fraudulent  statements  in 
prospectuses  and  otherwise;  that  to  carry 
out  their  conspiracy  they  made  certain 
statements  and  representations  to  the  plain- 
tiff which  were  material  with  respect  to  the 
value  of  the  stock;  that  such  statements 
were  false  and  fraudulent,  and  were  known 
at  the  time  by  the  defendants  to  be  false  and 
fraudulent,  and  were  made  by  the  defend- 
ants for  the  express  purpose  of  deceiving 
and  defrauding  the  plaintiff;  that  the  plain- 
tiff believed  said  representations  to  be  true; 
that,  relying  thereon,  "he  purchased  from 


Sote. ^Liability  of  officers  or  promote 
era  of  a  corporatton  to  one  who  pur- 
cha9e9  stock  from  an  individual  in  re- 
liance on  a  prospectus  issued  to  in- 
duce purchase  of  treasury  stoch. 

The  conclusion  reached  in  the  above  case, 
that  officers  of  a  corporation  who  issue  a 
Wae  prospectus  to  sell  treasury  stock  are 
not  liable  therefor  to  one  who,  in  reliance 
thereon,  purchased  from  an  individual  stock 
^"hich  was  owned  by  him,  finds  support  in 
Peek  V.  Gumev,  L.  R.  6  H.  L.  377,  7  Eng. 
Hul.  Cas.  527,  in  which  it  was  held  that  the 
directors  of  an  intended  company,  who,  for 
the  purpose  of  selling  stock,  issued  to  the 
public  a  prospectus  containing  misrepresen- 
tations of  fact,  were  not  liable  to  one  who, 
after  the  original  allotment  of  shares  had 
been  made,  purchased  shares  from  an  in- 
dividual owner  thereof,  in  reliance  upon  the 
prospectus.  Lord  Chelmsford  declared  that 
*  purchaser  of  shares  in  the  market,  upon 
the  faith  of  a  prospectus  which  he  had  not 
rpceived  from  tnose  answerable  for  it,  could 
TJot.  by  action  upon  it,  bo  connect  himself 
vith  them  as  to  render  them  liable  to  him 
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for  the  misrepresentations  contained  in  it, 
aa  if  it  had  been  addressed  personally  to 
himself. 

And  the  conclusion  reached  in  Peek  ▼. 
Gurney,  supra,  was  approved  by  the  court 
in  Greene  v.  Mercantile  Trust  Co.  60  Misc. 
189,  111  N.  Y.  Supp.  802  (affirmed  without 
opinion  in  128  App.  Div.  914,  112  N.  Y. 
Supp.  1131),  in  discussing  the  liability  of 
the  defendants  for  misrepresentations  made 
in  a  prospectus  issued  and  circulated  by 
them  for  the  purpose  of  inducing  the  pub- 
lic to  purchase  bonds,  to  one  who,  in  reli- 
ance upon  the  statements  contained  in  such 
prospectus,  purchased  stock  in  such  corpora- 
tion in  the  open  market.  It  was  declared 
to  be  the  law  that  where  a  false  prospectus 
was  addressed  to  a  limited  class  who  only 
were  the  persons  intended  to  be  influenced, 
then,  as  a  rule,  persons  outside  that  class, 
with  whom  those  making  the  statements 
had  no  dealings,  but  who  might  have  been  in- 
jured by  reliance  thereon,  could  not  main- 
tain an  action  upon  them  for  fraud  and 
deceit.  A  demurrer,  however,  was  overruled 
to  a  complaint  which,  in  addition  to  the 
allegations  of  the  issuing  of  the  false  pro- 
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the  defendants  100  shares  of  the  supposed 
treasury  stock  of  the  Flagler  Iron  k  Steel 
Company,  of  the  par  value  of  $10,000,  and 
paid  therefor  the  sum  of  $10,000;  that  he 
now  has  in  his  possession  certificates  for 
said  stock,  ready  to  be  produced  in  court, 
and  surrendered  to  the  defendants  as  the 
court*  may  direct."  The  declaration  also  al- 
leged that  the  entire  issue  of  30,000  shares 
of  preferred  stock  and  all  of  the  20,000 
shares  of  common  stock,  except  10  shares, 
subscribed  and  paid  for  in  money  so  as  to 
qualify  the  subscribers  to  serve  as  directors, 
were  issued  by  the  present  defendants,  act- 
ing as  a  board  of  directors,  to  the  aforesaid 
Flagler,  as  full-paid  and  nonassessable 
shares  in  payment  for  a  worthless  iron 
mine,  and  ''that  said  stock  was  issued  to 
Flagler,  and  divided  between  him  and  the 
other  defendants;  that  the  treasury  of  the 
company  never  did  own  the  stock,  and  never 
received  the  money  that  was  obtained  from 
the  sale  of  the  stock,  and  none  of  the  money 
paid  by  the  plaintiff  for  his  stock  went  into 
the  treasury  of  the  company;"  and  "that  the 
stock  was,  at  the  time  of  the  sale  of  the 
same  to  the  plain tifT,  absolutely  worthless 
and  of  no  value  whatever." 

The  prospectus,  after  setting  forth  de- 
scriptions of  the  character  and  value  of  min- 
eral lands  and  manufacturing  plants  (which 
the  evidence  tends  to  prove  were  false),  pro- 
ceeds: "The  company  has  now  in  its  treas- 
ury for  sale  stock  (not  taken)  to  the 
amount  of  30,000  shares, — 25,000  shares  pre- 
ferred, 5,000  shares  common, — to  be  sold 
from  time  to  time,  as  needed  for  construc- 
tion purposes.  For  further  information 
regarding  terms  of  our  securities  and  any 
other  data,  please  address  or  call  at  the 
company's  ofHces.  Flagler  Iron  &  Steel 
Company,  Rooms  3322-23,  First  National 
Bank  Building,  Chicago,  Illinois." 

A  letter  from   the  plaintiff  to  the  com- 


pany reads  as  follows:  "My  attention  has 
been  called  to  your  company  as  a  good  in- 
vestment for  funds,  and  I  shall  be  glad  if 
you  will  send  me  full  particulars  regard- 
ing terms  of  purchase  of  preferred  stock  and 
bonus  of  common  stock,  as  well  as  price  of 
common.  I  should  like  to  know  what  would 
be  the  earliest  date  you  expect  to  begin  to 
pay  dividends  on  the  preferred.  Please  give 
me  any  other  information  I  may  require  for 
proper  consideration  of  purchase." 

A  long  letter  to  the  plaintiff  signed  by  the 
company,  "by  VV.  P.  Dickinson,  V.  P.  t,  T.," 
contained  the  following:  "Replying  to  your 
favor  of  December  19th,  we  regard  the  com- 
mon and  preferred  stock  a  good  investment. 
.  .  .  Our  mills  Nos.  1  and  2  are  built 
and  we  are  now  installing  machinery.  We 
shall  sell  about  $500,000  more  stock  for 
equipment  purposes  and  working  capita). 
.  .  .  The  price  of  the  stock  is  par,  com- 
mon or  preferred.  We  have  not  sold  a  share 
of  stock  to  anybody  for  less  than  its  facf. 
and  we  have  authorized  no  one  to  sell  any 
stock  for  less  than  its  face,  and  we  have 
given  no  bonus  to  anybody.  We  ain  to 
make  this  a  manufacturing  pro])osition 
worth  the  money.  We  want  you  to  pay  for 
what  you  get,  and  we  expect  to  keep  it  good. 
.  .  .  We  shall  be  glad  to  have  you  come 
out  (from  your  home  in' Connecticut)  and 
look  the  proposition  over,  and  make  any  in- 
vestigation that  you'^feel  like,  and  take  some 
of  our  stock  if  you  are  satisfied  that  we  are 
all  right.  We  are  sending  you  under  sepa- 
rate cover  a  prospectus  of  our  company, 
which  we  would  like  to  have  you  take  the 
time  to  read."  The  omitted  parts  of  the  let- 
ter relate  to  representations  of  the  charac- 
ter and  value  of  the  company's  assets. 

Other  matters  of  evidence,  as  well  as  of 
lack  of  evidence,  so  far  as  they  are  deemal 
pertinent  to  the  decision,  are  stated  in  the 
opinion. 


sppctns  and  the  purchase  of  stock  by  the 
complainant,  alle^jed  that  the  prospectus  was 
prepared  and  issued  "with  intent  that  the 
statements  contained  in  said  prospectus 
should  be  believed  and  relied  on  by  the  pub- 
lic and  by  the  plaintiff,  and  that  the  public 
and  the  plaintiff  should  be  thereby  induced 
to  purchase  the  bonds  and  stocks  of  the 
.     .     .     company." 

In  Andrews  v.  Mockford  [1896]  1  Q.  B. 
372,  it  was  held  that  the  promoter  of  a 
company  who  issued  a  false  prospectus, 
not  merely  to  induce  the  application  of  an 
allotment  of  shares,  but  also  to  induce  per- 
sons to  purchase  shares  in  the  market,  and 
who  followed  up  such  prospectus  with  pub- 
lished false  representations  to  the  same 
effect  as  those  m  the  prospectus,  with  the 
direct  intent  of  inducing  persons  to  pur- 
chase the  shares  of  the  company,  was  li- 
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able  to  one  to  whom  the  prospectus  wa-* 
sent,  and  who,  in  reliance  upon  tlie  pro- 
spectus and  the  subsequent  publication,  pur- 
chased shares  in  the  open  market  after  the 
allotment.  Peek  v.  Gumey,  supra,  was  re- 
lied upon  by  the  defendants,  but  the  court 
held  it  inapplicable  to  the  facts  of  that 
case,  though  the  correctness  of  its  conclusion 
under  the  circumstances  was  not  questioned. 
Lord  Justice  Rigby  declared  that  it  was 
undoubted  that  if  a  prospectus  was  issued 
for  the  sole  purpose  of  obtaining  subscrip- 
tions for  the  original  capital  of  the  company, 
or  for  any  subsequent  issue  of  shares,  peo- 
ple who  did  not  respond  to  that  invitation, 
and  did  not  act  upon  it  in  the  way  in  which 
it  was  intended  to  be  acted  upon,  but  who 
afterwards  bought  shares  in  the  open  mar- 
ket, could  not,  in  an  action  for  fraud,  rely 
on  false  statements  in  the  prospectus. 
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Aiigued  before  Baker,  Seaman,  and  Kohl- 
saat,  Circuit  Judges. 

Mr.  Almon  Vf,  Buckley  for  plaintiff  in 
error. 

Messrs.  John  J.  Ilerrick,  Hovace  H. 
Martin,  Charles  Ij.  Allen,  Horace  K. 
Tenney,  and  Frank  E.  Harkness,  for 
defendants  in  error  Head  and  Simpson: 

A  director  of  a  corporation  is  not  liable 
in  an  action  for  deceit  for  false  representa- 
tions made  in  a  prospectus,  or  other  state- 
ment with  reference  to  the  affairs  of  the 
coiporation,  unless  he  actually  participates 
in  the  fraud.  ' 

Kountze  v.  Kennedy,  72  Hun,  311,  25 
X.  Y.  Supp.  682,  147 'n.  Y.  124,  29  L.R.A. 
360,  49  Am.  St  Rep.  661,  41  N.  E.  414; 
Moffat  V.  Winslow,  7  Paige,  124;  Lyon  v. 
James,  97  App.  Div.  385,  90  N.  Y.  Supp.  28, 
affirmed  in  181  N.  Y.  612,  73  N.  E.  1126; 
Arthur  v.  Griswold,  55  N.  Y.  400;  Holdom 
V.  Ayer,  110  111.  448;  Cowley  v.  Smyth,  46 
N.  J.  L.  380,  60  Am.  Rep.  432;  Nelson  v. 
Luling,  4  Jones  &  S.  644. 

Representations,  in  order  to  create  a  legal 
liability  for  damages,  must  relate  to  a  past 
or  existing  fact,  and  not  to  the  effect  of 
transactions  or  to  results  which  may  be  ex- 
pected, or  to  the  cost  or  value  of  property. 

Tuck  V.  Downing,  76  111.  71 ;  Southern  De- 
velopment Co.  V.  Silva,  325  U.  S.  247,  31  L. 
ed.  678,  8  Sup.  Ct.  Rep.  881;  Banta  v. 
Palmer,  47  111.  99;  Gordon  v.  Butler,  105 
U,  S.  553,  26  L.  ed.   1166. 

Where  the  plaintiff  does  not  rely  solely 
upon  the  representations,  but  afterward  in- 
vestigates the  matter,  he  is  held  to  rely  upon 
his  investigations,  and  not  upon  the  repre- 
sentations; and  if  he  is  not  prevented  by 
the  defendant  from  making  a  full  investiga- 
tion, he  cannot  hold  the  latter  liable  for  the 
falsity  of  the  original  statement. 

Southern  Development  Co.  v.  Silva,  125 
r.  S.  247,  259,  31  L.  ed.  678,  683,  8  Sup.  Ct. 
Rep.  881;  Tooker  v.  Alston,  16  L.R.A. 
(N.S.)  818,  86  C.  C.  A.  425,  159  Fed.  599; 
Billings  V.  Aspen  Min.  &  Smelting  Co.  2  C. 
C.  A.  252,  10  U.  S.  App.  1,  51  Fed.  338. 

Messrs.  E.  W.  Froelich,  Warren  B. 
Wlison,  and  Samnel  M.  Sutloff  for  other 
defendants  in  error. 

Baker,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court : 

A  person  who  finds  that  he  has  parted 
with  his  money  through  being  fraudulently 
led  into  a  purchase  may  pursue  either  one 
"f  two  remedies  at  law.  He  may  repudiate 
the  purchase,  surrender  the  property  to  the 
vendor,  and  recover  the  consideration.  Such 
&n  action  manifestly  can  be  maintained  only 
against  the  party  from  whom  he  purchased 
the  property,  and  to  whom  ( or  to  whose  or- 
der) he  paid  the  consideration.  Or  he  may 
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affirm  and  abide  by  the  purchase,  retain 
the  property,  and  recover  the  difference  be- 
tween what  he  paid  and  the  value  of  what 
he  received  and  is  retaining.  Such  an  action 
can  be  maintained  against  anyone  (vendor  or 
third  party,  indifferently)  who  intentional- 
ly deceived  the  plaintiff  into  making  the 
purchase.  In  such  an  action  it  is  imma- 
terial whether  the  defendant  did  or  did  not 
receive  the  consideration  or  other  benefit,  be- 
cause the  gravamen  of  the  action  is  that 
the  plaintiff  has  been  deceived  to  his  in- 
jury, not  that  the  defendant  has  profited  by 
the  transaction.  The  difference  between  the 
two  actions  is  not  merely  technical;  in  sub- 
stance they  are  as  far  apart  as  affirmance 
and  repudiation.  Wilson  y.  New  United 
States  Cattle  Ranch  Co.  20  C.  C.  A.  244,  30 
U.  S.  App.  634,  73  Fed.  994;  Kingman  & 
Co.  V.  Stoddard,  29  C.  C.  A.  413,  57  U.  S. 
App.  379,  85  Fed.  740;  Simon  v.  Goodyear 
Metallic  Rubber  Shoe  Co.  52  L.R.A.  745,  44 
C.  C.  A.  612,  105  Fed.  673;  Westerfeld  v. 
New  York  L.  Ins.  Co.  129  Cal.  68,  68  Pac. 
92,  61  Pac.  667. 

The  declaration  in  this  case  Vars  some 
evidence  that  it  is  an  attempted  mixture  of 
the  two  irreconcilable  theories.  The  allega- 
tions that  the  defendants'  f''iud  led  the 
plaintiff  to  purchase  the  shares  from  the  de- 
fendants, and  that  the  plaintiff  brings  the 
certificate  of  shares  into  court  for  surren- 
der to  the  defendants,  point  to  an  action 
to  recover  from  tlie  defendants  the  consid- 
eration paid  to  them  on  a  sale  which  plain- 
tiff repudiates  on  account  of  fraud.  If 
these  allegations  are  ignored,  as  being  sur- 
plusage, there  may  remain  enough  in  tlie 
declaration  to  state  a  good  cause  of  action 
for  deceit.  And  inasmuch  as  the  declaration 
was  not  questioned  by  motion  or  otherwise, 
and  the  motions  for  directed  verdict  were 
based  solely  on  the  contention  that  the  evi- 
dence failed  to  establish  a  cause  of  action 
(without  regard  to  the  theory  of  the  dec- 
laration), w^e  have  examined  the  evidence  to 
determine  its  sufficiency  to  make  a  prima  fa- 
cie case  on  either  theory. 

The  undisputed  evidence  shows  that  the 
plaintiff  received  the  stock  from  and  paid 
his  money  to  one  Costelo,  a  Boston  broker 
of  stocks  and  bonds;  that  Costelo  was  not 
the  agent  or  representative  of  the  company, 
or  of  any  of  the  present  defendants ;  that  the 
stock  sold  through  Costelo  was  the  property 
of  Flagler,  and  that  Flagler  received  the 
consideration;  that  the  defendants  knew 
nothing  of  the  sale  from  Flagler  to  the 
plaintiff,  were  not  interested  directly  or  in- 
directly in  the  shares  that  were  so  sold,  and 
received  no  part  of  the  consideration.  In 
short,  there  was  an  utter  failure  of  proof 
to  sustain  the  first  above  stated  theory  of 
liability. 
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Evidence  was  introduced  which  tended  to 
prove  that  a  charter  was  legally  obtained; 
that  the  defendants,  as  directors,  carried 
through  a  bargain  with  Flagler  by  which  all 
the  stock  (except  10  qualifying  shares)  was 
issued  to  Flagler  as  full  paid  and  nonas- 
sessable, in  consideration  whereof  Flagler 
turned  into  the  company's  treasury  at  least 
15,000  of  said  shares,  and  agreed  to  convey 
to  the  company  a  certain  so-called  mine; 
that  the  company  held  options  on  certain 
grounds  and  buildings  which  the  defendants 
hoped  would  be  useful  in  creating  the  busi- 
ness for  which  the  company  was  chartered; 
that,  of  the  stock  which  Flagler  retained, 
certain  amounts  were  distributed  among  the 
defendants  gratuitously;  that  the  defend- 
ants intended  that  the  stock  in  the  treasury 
should  be  sold  by  the  treasurer  to  the  public 
for  the  purpose  of  raising  money  with  which 
to  try  the  experiment  of  making  their  other- 
wise worthless  stock  valuable;  that  the 
treasurer,  in  endeavoring  to  sell  treasury 
stock,  issued  a  prospectus  which  consisted 
mainly  of  false  and  misleading  statements; 
that  some  of  the  defendants  actually  knew 
the  statements  were  false,  and  others  were 
conscious  that  they  had  no  knowledge  that 
the  statements  were  true  (Lehigh  ZiAc  &  I. 
Co.  v.  Bamford,  150  U.  S.  665,  673,  37  L.  ed. 
1215,  3217,  14  Sup.  Ct.  Rep.  219) ;  that  the 
plaintiff,  in  buying,  relied  on  the  truthful- 
ness of  the  statements  in  the  prospectus  and 
in  the  treasurer's  letter;  and  that  plain- 
tiff was  damaged  to  the  extent  of  the  pur- 
chase money  because  the  stock  was  value- 
less. 

As  already  stated,  the  plaintiff  bought  of 
a  broker  who  was  selling  stock  owned  solely 
by  Flagler.  Not  only  was  no  purchase  made 
by  the  plaintiff  of  treasury  stock,  or  of  stock 
in  which  the  defendants  were  otherwise  in- 
terested, but  the  record  fails  to  show  any 
legal  ground  for  the  plaintiff  even  to  claim 
that  he  was  buying  treasury  stock.  On  the 
contrary,  the  letter  of  the  treasurer  was  ex- 
plicit notice  that  the  broker,  in  offering 
stock  to  the  plaintiff  at  50  cents  on  the  dol- 
lar, must  be  dealing  in  stock  that  had  al- 
ready left  the  treasury. 

Only  one  inference  can  be  drawn  from 
the  prospectus.  The  defendants  were  invit- 
ing everyone  into  whose  hands  the  prospec- 
tus should  come  to  buy  treasury  stock. 
This  was  in  aid  of  the  conspiracy,  and  the 
only  conspiracy,  which  the  evidence  tended 
to  sustain.  And  to  all  persons  who  bought 
treasury  stock, — ^who  paid  their  money  into 
the  fund  over  which  the  defendants  had  a 
control  and  interest  in  common, — relying  on 
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the  truth  of  the  statements  of  fact  in  the 
prospectus,  all  of  the  defendants  who  were 
parties  to  the  false  statements  might  well 
be  held   answerable   in  damages.     But  the 
plaintiff,  so  far  as  the  defendants  were  oon- 
cerned,   was   a    purchaser   on    the   market. 
And  while  the  sponsors  for  false  prospec- 
tuses that  are  issued  to  bring  in  money  to  the 
common  treasury  are  justly  made  to  respond 
to  all  persons  who  take  the  invited  action, 
yet  the  law  recognizes  no  right  of  action  in 
one  who  relies  without  invitation  on  a  state- 
ment addressed  to  a  particular  class  whicii 
he  stays  out  of.     Peek  v.  Gumey,  L.  R.  6 
H.  L.  377;  Wells  v.  Cook,  16  Ohio  St  67,  88 
Am.  Dec.  436;  Hunnewell  v.  Duxbury,  154 
Mass.   286,   13   L.R.A.   733,   28  N.   E.  267; 
Hindman  v.  First  Nat.  Bank,  57  LJtA.  108, 
60  C.  C.  A.  623,  112  Fed.  931.    "It  has  never 
been  a  ground  of  action  that  the  defendant 
made  a  dishonest  representation,  and  that 
the   plaintiff   had   relied  upon   it  and  sus- 
tained   injury.      The    moral    obligation    to 
speak  the  truth  is  not  ground  for  a  civil  ac- 
tion  unless   the   misrepresentation  was  in- 
tended to    induce    the    very    action  by  the 
plaintiff  which  has  resulted  in  his  damage." 
By  the  prospectus  the  defendants  intended 
merely  to  induce  the  plaintiff  or  any  other 
reader  of  it  to  pay  his  money  into  the  treas- 
ury, and  receive  stock  from  the  company  as 
seller.    And  the  letters  between  the  plaiutiti 
and  the  company  do  not  change  the  situa- 
tion in  the  slightest.    The  plaintiff  did  not 
frankly  disclose  what  he  was  thinking  of 
doing.     On  the  contrary,  he  asked  the  com- 
pany to  name  the  price  at  which  it  would 
sell    him    stock, — ^just  what    the    company 
would  expect  from  anyone  who  had  been  at- 
tracted by  seeing  or  being  told  of  the  pro- 
spectus.    The  company's  letter  in  reply  in- 
closes another  copy  of  the  prospectus,  re- 
peats   the    representations    thereof    largely, 
and  invites  the  plaintiff  to  buy  some  of  the 
stock  which    the   company   is    selling   "for 
equipment  purposes  and  working  capital." 
Plaintiff's  purchase  of  Flagler  stock  at  50 
cents  was  not  only  outside  of  the  action  in- 
vited by  the  prospectus  and  letter,  but  was 
destructive  of  the  defendants'  endeavor  to 
place  treasury  stock  at  100  cents.    So  the 
case,  on  the  evidence  touching  this  branch  of 
it,  comes  to  this:    While  the  defendants'  de- 
ceit may  afford  a  ground  of  action  in  favor 
of  those  who  were  misled  into  paying  their 
money   (or  property)   into  the  treasury  for 
stock  sold  by  the  companj^,  the  deceit  does 
not  run  with  the  stock  into  the  hands  of 
subsequent  transferees. 
I     The  judgment  is  affirmed. 
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^le  —  frand  of  purchaser  —  remedy. 

1.  The  purchase  by  an  insolvent  of  goods 
-on  credit  without  disclosing  the  facts  that 
he  has  given  a  mortgage  upon  his  present 
and  future  property,  to  secure  an  existing 
indebtedness,  is  such  fraud  as  to  give  the 
vendor  a  right  to  avoid  the  sale  and  sue  to 
recover  the  property,  or  to  recover  the  value 
•of  the  goods  from  the  purchaser  in  an  action 
for  fraud,  with  the  remedies  afforded  by 
statute  in  such  cases,  or  to  proceed  against 
him  in  bankruptcy. 

Bankruptcy   —   discharge   —   effect   on 
fraudulent  debt. 

2.  A  debtor  who  has  secured  goods  with 
-the  fraudulent  intention  not  to  pay  for  them 
cannot  avoid  an  action  in  the  state  court 
for  fraud  by  securing  a  discharge  in  bank- 


ruptcy upon  a  voluntary  petition  presented 
by  him.  , 

Same —*  jurisdiction  of  state  court. 

3.  Where  bankruptcy  proceedings  are  not 
begun  within  four  months  of  the  filing  of  a 
preferential  mortgage,  so  that  the  Federal 
court  has  no  jurisdiction  thereof,  the  state 
court  may,  if  the  proceedings  are  begun 
within  the  prescribed  time,  act  under  a  state 
statute  which  makes  such  mortgage,  when 
properly  attacked,  operate  as  a  voluntary 
assignment  for  the  benefit  of  all  creditors; 
and  it  is  immaterial  that  the  bankrupt  has, 
in  the  meantime,  secured  a  discharge  from 
the  bankruptcy  court. 

(October  26,   1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Mercer  County 
dismissing  an  action  for  fraud  brought  to  re- 
cover the  value  of  goods  sold  and  delivered. 
Reversed. 

The  facts  are  stated  in  the  opinion^ 
Mr.  C.  E.  Rankin  for  appellant. 
Mr.  E.  H.  Galther  for  appellees. 


Note.  —  Is  state  courVs  jurisdiction  of 
creditor's  attach  on  preference  oust- 
ed hy  hankruptcy  proceedings  com- 
menced  tnojfe  than  four  months  after 
preference. 

The  question  as  to  the  right  of  a  creditor 
•of  a  bankrupt  to  set  aside  a  transfer  in 
fraud  of  creditors  is  considered  in  the  note 
■to  Ruhl-Koblegard  Co.  v.  Gillespie,  10  L.R.A. 
(X.S.)  305.  Attention  should  be  called,  in 
this  connection,  to  the  difference  between 
preferences  and  fraudulent  conveyances. 
"This  difference  will  become  apparent  when 
it  is  considered  that,  with  respect  to  prefer- 
•ences,  the  bankruptcy  act  makes  them  void- 
able only,  whereas,  in  the  case  of  fraudulent 
transfers,  the  statute  makes  them  absolute- 
ly void,  and  provides  that  the  trustee  shall, 
upon  his  appointment  and  qualification,  be 
vested  by  operation  of  law  with  the  title 
•of  the  bankrupt  to  all  property  transferred 
by  him  in  fraud  of  creditors.    See  §  70a  (4). 

The  word  "preference,"  as  used  in  the 
■foregoing 'title,  has  reference  to  transactions 
which  enable  any  one  of  the  debtor's  credit- 
ors to  obtain  a  greater  percentage  of  his 
debt  than  other  creditors  of  the  same  class, 
vithin  §  60a  of  the  bankruptcy  statute,  but 
"which  are  not  voidable  by  the  trustee,  for 
the  reason  that  the  preference  is  not  given 
within  four  months  before  the  bankruptcy. 
So,  too,  the  word  "preference"  is  so  used  as 
to  apply  to  transactions  denominated  prefer- 
ences by  a  state  statute,  which  are  likewise 
iDot  voidable  by  a  trustee  in  bankruptcy. 

Now,  so  long  as  no  bankruptcy  proceed- 
ings are  instituted,  the  creditor  has  the  un- 
queftioned  right  to  pursue  any  remedy  which 
a  state  statute  defining  a  preference  may 
grant  him.  But  does  be  lose  this  right  by 
virtue  of  the  institution  of  bankruptcy  pro- 
ceedings, where  the  very  transaction  that 
he  is  attacking  as  a  preference  is  not,  under 
2«L.R.A.(N.S.) 


the  bankruptcy  statute,  a  preference  void- 
able by  the  trustee?  This  is  the  question 
which  is  indicated  by  the  foregoing  title. 

It  would  seem  at  the  first  glance  that  if  a 
creditor  has  the  right  to  attack  a  preference 
in  a  state  court,  and  by  virtue  of  the  pro- 
visions of  a  state  statute,  his  right  could 
not  be  affected  -by  the  institution  of  bank- 
ruptcy proceedings,  where  the  bankruptcy 
act,  by  its  very  terms,  excludes  the  trans- 
action from  attack  by  the  trustee.  But,  up- 
on the  other  hand,  it  might  be  contended  by 
a  preferred  creditor  whose  preference  has 
been  attacked  by  another  creditor  in  the 
state  court,  that  the  institution  of  bank- 
ruptcy proceedings  operates  to  suspend  state 
insolvency  laws  and  all  proceedings  thereun- 
der, and  that  therefore  the  rights  of  credit- 
ors are  confined  to  such  as  are  afforded 
them  by  the  express  provisions  of  the  bank- 
ruptcy act. 

Let  it  be  supposed  that  there  is  some  vir- 
tue in  this  contention.  Is  there  any  pro- 
vision in  the  bankruptcy  act  expressly  au- 
thorizing an  action  by  a  creditor  in  a  state 
court?  Section  60b,  as  amended,  provides: 
"If  a  bankrupt  shall  have  given  a  preference 
.  .  .  it  shall  be  voidable  by  the  trustee, 
and  he  may  recover  the  property  or  its 
value.  .  .  .  And  for  the  purpose  of 
such  recovery,  any  court  of  bankruptcy,  as 
hereinbefore  defined,  and  any  state  court 
which  would  have  had  jurisdiction  if  bank- 
ruptcy had  not  intervened,  shall  have  con- 
current jurisdiction."  32  Stat,  at  L.  799, 
chap.  487,  §  13,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1313.  Section  23b  provides,  amon<7 
other  things,  that  suits  by  the  trustee  shall 
be  brought  or  prosecuted  only  in  the  courts 
where  the  bankrupt  might  have  brought  or 
prosecuted  them  if  proceedings  in  bankrupt- 
cy had  not  been  instituted,  except  suits  lor 
the  recovery  of  property  under  §  60b.  It 
will    be   noted    that    §    60b   authorizes    the 
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0*Rear,  J.,  delivered  the  opinion  of  the 
court : 

J.  W.  Lanman  was  a  merchant  doing 
business  at  Comishville,  in  Mercer  county. 
The  petition  alleges:  That  the  plaintiffs 
were  wholesale  merchants,  and  had  sold  him 
bills  of  merchandise  from  April  to  June,  1908, 
amounting  to  $473.82,  and  from  June  23, 
1908,  to  July  28,  1908,  of  $50.46;  that  on 
April  28,  1908,  the  defendant  Lanman,  being 
then  insolvent,  and  with  the  design  to  prefer 
some  of  his  creditors  to  the  exclusion  of  the 
others,  executed  a  mortgage  to  the  Union 
Bank  of  Comishville,  Kentucky,  upon  a 
storehouse  and  lot  situated  in  Cornish vi  lie, 
"and  the  stock  of  merchandise  now  within 
or  to  be  within  said  storeroom,  consisting 
of  dry  goods,  boots,  shoes,  notions,  and  what- 


ever articles  there  may  be  therein,  including 
furniture  and  fixtures,"  to  secure  the  bcnk 
in  the  sums  of  $1,495.75  on  a  note  due  Marck 
8,  1908,  $1,323  on  a  note  due  June  4, 
1J08,  and  $148.42  overdraft  then  due  the- 
bank;  that  these  debts  were  in  exis- 
tence prior  to  the  execution  of  tbe- 
mortgage,  and  were  secured  by  a  pri- 
or pledge  of  thirty  shares  of  the  stock  of 
the  bank  as  collateral;  that  one  S.  P.  De 
Baun  had,  since  the  filing  of  the  suit,  been 
subrogated  to  the  rights  of  the  bank  by  an 
assignment  of  the  mortgage  to  him  by  the 
bank;  and  that  the  mortgage  was  fraudu- 
lent, and  executed  with  the  design  to  prefer 
the  bank  and  De  Baun.  It  is  also  alleged 
that  De  Baun  was  bound  as  surety  on  tbe 
original   notes   to   the  bank,   and   that  tlie 


avoidance  of  a  preference  only  by  the  trus- 
tee. Therefore  the  provision  of  §  23b  can  be 
construed  to  authorize  an  action  in  a  state 
court  to  set  aside  the  preference  only  when 
it  is  brought  by  the  trustee.  Therefore  we 
have,  by  combining  the  two  sections,  the  re- 
sult that,  as  far  as  express  authority  is  giv- 
en, only  the  trustee  may  set  aside  the  prefer- 
ence, and  the  only  suit  to  set  aside  the  pref- 
erence of  which  the  state  court  has  juris- 
diction is  one  instituted  by  the  trustee. 

It  seems,  then,  that  about  the  only  ques- 
tion raised,  if  any  real  question  can  be 
raised,  as  to  the  right  of  a  creditor  to  at- 
tack a  preference  which  ^  trustee  is  not 
authorized  to  avoid,  is  this:  Does  the  fact 
that  the  preference  was  given  more  than 
four  months  before  the  filing  of  the  petition 
operate,  upon  the  filing  of  the  petition,  to 
give  the  preferred  creditor  a  vested  right 
to  the  so-called  preference,  so  as  to  preclude 
or  oust  an  attack  thereon  by  another  credit- 
or, upon  the  theory  that  the  state  insol- 
vency laws  and  proceedings  thereunder  are 
superseded  or  suspended  when  the  provi- 
sions of  the  bankruptcy   act  are  invoked? 

But  one  other  case  has  been  found  in  which 
this  question  has  been  considered, — Moore 
V.  Green,  76   C.   C.  A.  242,   145   Fed.  472. 

In  this,  as  in  Louisville  Dry  Goods  Co. 
V.  Lanman,  the  question  was  discussed  in 
a  general  way,  and  the  conclusion  was  not 
expressly  made  to  depend  upon  such  pro- 
visions of  the  statute  as  have  been  cited 
above.  In  the  Moore  Case  there  was  a  pro- 
ceeding in  the  state  court  under  the  state 
statute  which  enabled  a  creditor  to  an  in- 
solvent debtor  to  apply  to  a  court  of  equity 
to  "vacate  a  preference  in  favor  of  a  particu- 
lar creditor,  and  to  have  the  conveyance  de- 
clared to  be  for  the  benefit  of  all  creditors 
properly  joining  in  such  suit.  After  the 
lapse  of  the  four  months'  period,  the  debtor 
availed  himself  of  the  bankruptcy  act.  As 
a  matter  of  fact,  the  debtor  was  "engaged 
chiefly  in  farming  or  tillage  of  the  soil, " 
within  §  4b  of  an  act  which  enumerates  the 
persons  who  may  become  voluntary  bank 
rupts,  and  the  creditors  were  therefore  with- 
out right  to  have  them  adjudicated  an  in- 
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voluntary  bankrupt,  so  their  only  recourse 
was  to  the  state  court,  under  the  state  stat- 
ute. It  was  held  that  the  creditor  prosecut- 
ing such  suit  thereby  acquired  a  statutory 
lien  on  the  property  covered  by  such  deed, 
which  was  not  affected  by  the  commence- 
ment of  bankruptcy  proceedings.  This  lien 
was  held  to  exist  under  the  provisions  of 
§  64a  (6),  which  gives  priority  to  debts 
owed  to  any  person  who,  by  the  laws  of  the 
state,  is  entitled  to  priority.  Tlie  court 
said:  "As  to  whether  the^relief  to  which 
the  petitioner  herein  is  entitled  should  have 
been  afforded  him  by  proceedings  in  the 
bankruptcy  court,  or  that  court  should  have 
suspended  its  administration  so  far  as  the 
portion  of  the  assets  of  the  bankruptcy  is- 
concerned,  properly  applicable  to  the  lien  of 
the  deed,  .  .  .  is  largely  a  matter  of  dis- 
cretion, in  the  view  we  take.  Either  course 
could  have  been '  adopted.  No  question  of 
jurisdiction  was  involved.  The  bankruptcy 
court  clearly  had  jurisdiction  to  proceed, 
and,  if  needs  be,  to  have  stayed  the  prosecu- 
tion of  the  suit  in  the  state  court  for  the 
time  being;  but  the  state  court  likewise,  at 
the  time  of  the  institution  of  the  suit  therein 
and  the  commencement  of  the  bankruptcy 
proceedings,  had  and  still  has  jurisdiction, 
and  we  think,  as  a  matter  of  convenience, 
aside  from  any  question  of  comity,  the  bet- 
ter plan  would  have  been  and  is»to  proceed 
with  the  litigation  in  the  state  court,  to  the 
end  that  all  creditors  who  may  desire  to  do- 
so  may  appear  therein,  and  assert  their 
rights  to  such  fund;  and,  in  the  meantime, 
the  bankruptcy  proceeding  would,  as  to  tliat 
])ortion  of  the  estate,  remain  in  abeyance: 
the  bankruptcy  court  carrying  out  tlie  judg- 
ment of  the  state  court,  when  duly  informed 
thereof,  in  said  proceeding.  No  inconvenience 
would  arise  from  this  except  as  to  this  part 
of  the  fund.  The  bankrupt's  discharge  need 
not  be  withheld.  Creditors  have  the  right 
to  assert  their  claim  of  lien  irrespective  of 
discharge;  and  but  for  the  fact  of  its  being 
optional  with  them  to  appear  in  said  suit, 
it  would  really  be  better  for  the  trustee  i» 
bankruptcy  to  interpose  therein  in  their  be^ 
half." 
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mortgage  covers  all  the  property  of  the 
mortgagor.  The  mortgage  was  acknowledged 
on  April  28,  1908,  but  was  not  recorded  un- 
til July  28,  1908.  This  suit  was  begun  by 
the  filing  of  the  petition  and  issual  of  sum- 
mons on  January  14,  1909.  The  summons 
was  executed  by  personal  service  on  Lan- 
man,  De  Baun,  and  the  Union  Bank  of  Cor- 
nishville  on  January  16,  1909.  On  January 
27,  1909,  the  day  on  which  an  appearance 
and  answer  were  due,  the  defendants  filed 
A  joint  answer  which  they  term  n  "plea  in 
bar,"  stating  that  on  January  25,  1909,  the 
defendant  J.  W.  Lanman  filed  in  the  dis- 
trict court  of  the  United  States  for  the  east- 
em  district  of  Kentucky  his  petition  in 
bankruptcy;  that  said  Lanman  was  there- 
upon on  that  day  adjudged  a  bankrupt  by 
said  court,  and  that  the  affairs  of  the  bank- 
rupt had  been  referred  by  that  court  to  its 
referee  in  bankruptcy.  Upon  that  showing 
tbey  prayed  to  be  dismissed.  A  demurrer 
was  filed  to  the  answer  by  the  plaintiffs. 
The  circuit  court  overruled  the  demurrer. 
The  plaintiffs  declined  to  plead  further,  and 
their  petition  was  dismissed.  The  plaintiffs 
have  prosecuted  this  appeal  from  that  judg- 
ment. 

We  have  concluded  that  the  judgment  is 
erroneous,  when  considered  upon  either  of 
several  ^irrounds.  The  allegations  of  the  pe- 
tition in  this  case  are  not  denied.  They  are 
confessed  aa  true.  It  follows  that  J.  W. 
Lanman  was  insolvent  when  he  gave  the 
mortgage,  and  inferential ly,  when  he  bought 
the  goods  for  which  he  is  sued  in  this  case; 
that  he  desired  by  the  mortgage  to  prefer 
the  bank  and  De  Baun  to  the  exclusion  in 
whole  of  his  other  creditors.  What  were 
the  rights  of  the  plaintiffs  when  they  filed 
this  suit?  Depending  upon  the  whereabouts 
of  the  goods,  they  had  a  choice  of  four 
courses  open  to  them :  ( 1 )  To  avoid  the 
sales  to  Ldinman,  on  the  ground  of  his  actual 
fraud  in  buying  the  goods  without  intention 
or  means  of  paying  for  them,  but  intending 
that  they  should,  the  moment  they  came  into 
his  possession,  pass  to  his  preferred  creditor, 
the  hank,  or  his  favored  surety  at  the  bank, 
Be  Baun.  This  was  such  fraud  as  in  law, 
at  the  election  of  the  sellers,  would  have 
avoided  the  sale,  and  they  could  have  re- 
gained their  goods  by  detinue,  or,  what  is  the 
same  practice  under  our  Code,  an  action  of 
claim  and  delivery;  but  perhaps  the  goods 
had  been  disposed  of  to  innocent  purchasers 
before  the  plaintiffs  learned  of  the  fraud.  At 
any  rate,  it  was  at  the  election  of  the  plain- 
tiffs whether  they  pursued  that  remedy,  or 

(2)  to  proceed  in  an  action  at  law  to  recover 
the  value  of  the  goods  from  the  fraudulent 
vendee, — not  upon  the  contracts  of  sale,  but 
upon  the  deceit  practised  upon  them.     And 

(3)  the  plaintiffs  might  pursue  the  addition- 
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al  remedy  afforded  by  the  laws  of  this  state 
to  sequestrate  the  debtor's  property  for  the 
payment  of  his  debts  under  the  act  of  185(i 
(Ky.  Stat.  §§  1910-1917  [Russell's  Stat 
§§  2104-2111]),  or  (4)  proceed  against  him  in 
involuntary  bankruptcy  proceedings  in  the 
United  States  district  court.  The  last- 
named  course  would  depend  for  its  efficacy 
upon  whether,  at  the  time  the  plaintiffs 
learned  of  the  'deceit  and  of  the  debtor's 
transfer  of  his  property,  the  United  States 
court  had  the  power,  under  the  limitation 
of  time  prescribed  by  the  act  of  Congress, 
to  grant  them  full  relief.  These  remedies 
are  at  the  election  of  the  creditors,  the  ven- 
dors. The  plaintiffs  elected  to  sue  in  the 
state  court  to  pursue  the  second  and  third 
of  the  remedies  outlined  above.  The  ques- 
tion is:  Does  national  bankruptcy  act  July 
1,  1898,  chap.  641,  30  Stat,  at  L.  644  (U. 
S.  Comp.  Stat.  1901,  p.  3418),  give  the  Unit- 
ed States  courts  exclusive  jurisdiction  of 
the  affairs  and  property  of  a  voluntary 
bankrupt  under  the  circumstances  recited 
above  ?  It  is  remarked  that  the  existing  act 
defines  more  clearly  the  demarcation  of  the 
jurisdictions  of  the  F'»deral  and  tftate 
courts,  and  shows  more  Jis*H)sition  to  not 
interfere  with  the  loci  jurisdiction  of  the 
latter  than  did  act  March  2,  1867,  chap. 
176,  14  Stat,  at  L.  617.  Certain  it  is  that 
Congress  did  not  intend  to  aid  fraud  in  any 
of  the  provisions  of  the  act.  In  truth,  the 
fraudulent  were  placed  beyond  its  intended 
benefits,  and  held  to  the  strictest  account- 
ability when  their  acts  came  within  the  ju- 
risdiction of  the  courts  of  the  United  States. 
No  debtor  can  be  discharged  in  bankrupt- 
cy of  a  liability  which  grows  out  of  his 
fraud.  Section  17,  act  1898.  It  was  held 
in  Classen  v.  Schoenemann,  80  111.  304,  and 
Ames  V.  Moir,  130  111.  582,  22  N.  E.  535, 
that  if  a  debtor  buys  goods  for  cash  on  de- 
livery, obtains  possession  of  them  without 
payment,  and  immediately  ships  them  be- 
yond reach  of  the  seller,  and  then  refuses 
to  pay,  his  conduct  is  such  as  to  make  the 
debt  a  fraudulent  one  within  the  meaning 
of  the  bankrupt  law.  It  is  equally  fraudu- 
lent, in  law  and  morals,  for  one  to  buy 
goods  with  a  positive  intention  not  to  pay 
for  them;  for  if  such  intention  were  known 
to  the  vendor,  he  certainly  would  not  sell. 
"Its  suppression,  therefore,  is  a  legal  fraud." 
Benjamin  on  Sales,  442,  and  cases  collected 
by  that  author.  The  cases  hold  that  such 
design  may  be  inferred  from  the  conduct 
and  circumstances  of  the  vendee.  It  is  ad- 
mitted here  that  he  was  insolvent,  and  in- 
tended to  set  over  to  certain  favored  per- 
sons the  very  goods  he  purchased  from  the 
plaintiffs  on  credit,  leaving  nothing  with 
which  he  could  pay  for  them,  or  out  of  which 
they  could  make  their  debt.     That  is  very 
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black  fraud.  As  the  United  States  district 
courfc  could  not  have  discharged  Lanman 
from,  the  plaintiffs'  debts  created  by  his 
fraud,  they  were  at  liberty  to  pursue  him 
in  the  state  courts,  and  obtain  a  personal 
judgment  against  him,  even  though  he  had 
been  adjudged  bankrupt,  upon  which,  after 
the  Federal  court  had  exercised  its  jurisdic- 
tion, the  writ  of  fieri  facias  might  issue; 
but,  pending  the  proceedings  in  bankruptcy, 
the  state  court  should  have  stayed  its  execu- 
tion until  the  United  States  courts  had  final- 
ly adjudicated  the  bankrupt's  case. 

But  there  is  still  another  branch  of  this 
case,  of  more  importance  than  the  one  just 
discussed.  That  is  the  right  of  the  state 
court  to  proceed  to  a  judgment  in  rem,  as 
against  the  property  embraced  in  the  mort- 
gage, and  as  afi'ecting  the  bank  and  De 
Baun.  The  determination  of  that  question 
involves  the  nature  of  the  mortgage,  as  it 
affected  the  debtor's  property  covered  by  it, 
and  the  rights  of  the  plaintiffs  created  by 
that  instrument  in  relation  to  that  property. 
The  statute  of  Kentucky  (Ky.  Stat.  §  1910 
[Kussell's  Stat.  §  2104] ),  commonly  known 
as  the  "act  of  1856,"  concerning  the  convey- 
ance by  insolvents  in  contemplation  of  insol- 
vency, is  not  a  bankrupt  or  insolvency  stat- 
ute. Ebersole  v.  Adams,  10  Bush,  83 ;  Dow- 
ner V.  Porter,  116  Ky.  423,  76  S.  W.  135.  It 
does  not  declare  that  the  transaction  shall  be 
void.  It  operates  independently  of  motives 
of  fraud  by  the  parties.  It  is  voidable  only 
for  a  specific  purpose,  at  the  instance  only 
of  creditors  of  the  debtor  making  the  mort- 
gage or  conveyance,  and  then  only  if  they 
take  action  to  that  end  in  a  court  of  equi- 
ty within  six  months  from  the  execution  or 
recordation  of  the  instrument.  The  effect  of 
such  mortgage  or  conveyance,  if  so  attacked, 
is  made  by  the  statute  to  operate  as  volun- 
tary assignment  of  all  the  debtor's  property 
for  the  benefit  of  all  his  creditors.  It  is 
precisely  as  if  he  had  executed  voluntarily' 
a  deed  of  trust  in  behalf  of  all  his  creditors, 
conveying  the  title  to  all  his  property  (ex- 
cept exemptions)  to  a  trustee  upon  the  ex- 
press trust  that  the  latter  would  sell  it 
and  pay  the  proceeds  pro  rata  to  his  credit- 
ors.   Linthicum  v.  Fenley,  11  Bush,  131. 

It  is  true  the  act  of  Congress  of  1898 
makes  both  a  preference  by  an  insolvent 
debtor  of  some  one  or  more  creditors  to  the 
exclusion  of  others,  and  the  execution  of  a 
voluntary  deed  of  assignment,  acts  of  bank- 
ruptcy; but,  unless  they  are  proceeded  on  as 
such  within  four  months  from  the  time  when 
filed  for  record,  they  are  not  affected  by  the 
bankrupt  statute.  Sections  3  and  60,  act 
Cong.  1898.  But  the  Federal  statute  does 
not  prohibit  or  invalidate  either  a  preferen- 
tial mortgage  by  an  insolvent  debtor,  or  his 
voluntary  deed  of  assignment.  If  such  mort- 
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gage  is  not  attacked  within  the  time  which 
will  give  the  bankrupt  court  jurisdiction  of 
the  matter;  or  if  the  assignor  is  not  proceed- 
ed against  by  his  creditors,  or  does  not  file 
his  petition  to  be  adjudged  a  bankrupt,  with- 
in the  four  months  allowed  by  the  Federal 
statute,  those  instruments  may  be  enforced, 
and  the  parties  to  them  granted  all  appro- 
priate relief  by  the  state  courts.  Or,  fur- 
ther, if  the  jurisdiction  of  the  state  court  has 
been  invoked,  and  the  latter  has  taken  juris- 
diction and  possession  of  the  property,  it 
may  proceed  to  a  final  adjudication  of  tlie 
rights  of  the  parties,  although  the  United 
States  district  court  may  also  have  taken 
jurisdiction  of  the  bankrupt  and  his  affairs. 
Ibid.;  Louisville  Trust  Co.  v.  Comingor,  184 
U.  S.  18,  46  L.  ed.  413,  22  Sup.  Ct.  Rep.  293. 
It  was  held  in  Linthicum  v.  Fenley  that  the 
filing  of  the  petition  in  the  state  court  gave 
that  court  possession  of  the  res,  and  entitled 
it  to  proceed  with  the  case.  However,. there 
can  scarcely  be  apprehended  any  conflict  of 
jurisdiction  in  this  matter,  for,  while  the 
state  court  had  jurisdiction  of  the  subject- 
matter  and  parties  when  the  suit  was  begun 
down  there,  the  Federal  court  did  not  have 
when  the  bankrupt  filed  his  petition  in  that 
court  January  25,  1909,  more  than  four 
months  after  the  mortgage  had  been  record- 
ed in  the  proper  oflice  of  registry.  Wliile 
then  the  debtor  may  have  been  adjudged  a 
bankrupt,  and  the  United  States  district 
court  had  jurisdiction  of  his  estate,  it  would 
have  had  to  administer  it,  except  as  to  con- 
veyances and  encumbrances  executed  or  suf- 
fered within  four  months  of  the  filing  of  the 
petition  in  that  court,  subject  to  existing 
liens  and  conveyances.  Neither  the  act  of 
Congress  nor  the  statute  of  this  state  (the 
act  of  1856)  makes  a  preferential  convey- 
ance by  an  insolvent  debtor  void,  or  deems 
it  a  fraud.  Each  statute  gives  to  it,  if  the 
remedy  is  invoked  within  the  prescribed 
times,  the  effect  of  a  voluntary  assignment 
by  the  debtor  for  the  benefit  of  all  his  cred- 
itors. The  state  statute  allows  two  months 
more  of  time  in  which  the  conveyance  may 
be  attacked. 

While  this  transaction  was  such  that  the 
bankrupt  court  might  have  acquired  juris- 
diction of  it,  and  have  administered  the  es- 
tate embraced  as  if  the  mortgage  did  not 
exist,  vet  it  did  not  within  the  time  when  it 
might,  consequently  the  trust  created  by  our 
statute  survives  unaffected  by  the  provisions 
of  the  act  of  Congress.  The  state  court  can 
and  should  proceed  to  execute  the  trust,  by 
requiring  the  property  to  be  sold  and  the 
proceeds  applied  to  the  payment  ratably  of 
all  the  debts  of  Lanman  then  in  existence. 
Property  since  acquired  by  him,  and  before 
his  application  in  bankruptcy,  will  be  sub- 
ject alone  to  the  bankrupt  proceedings.  And, 
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in  addition,  the  state  court  may  adjudge  a 
recovery  by  the  plaintiffs  against  the  defend- 
ant Lanman  in  personam,  staying  the  execu- 
tion till  his  application  for  discharge  in 
bankruptcy  has  been  acted  on  by  the  United 
States  district  court. 

Wherefore  the  judgment  is  reversed,  and 
cause  remanded  for  proceedings  consistent 
herewith. 


NEBRASKA  SIJPIUBME  COURT. 

MALISSA  WAXHAM 

V. 

ROBERT  O.  FINK,  Appt 
(86  Neb.  180,  126  N.  W.  146.) 

Appeal  —  error  —  assignments  —  suffi- 
ciency. 

1.  The  purpose  of  the  act  of  1907  (Laws 
1907,  chap.  162)  was  to  further  simplify 
the  practice  in  taking  appeals  to  this  court 
in  civil  actions  at  law.  No  assignment  of 
errors  in  this  court  is  necessary  except  in 
the  printed  brief;  and  ordinarily  the  court 
will  not  reyerse  the  judgment  of  the  district 
court  for  errors  not  so  assigned.  Plain  er- 
rors not  so  assigned,  especially  if  they  in- 
volve jurisdictional  questions,  may,  under 
some  circumstances,  be  considered.  Each 
error  complained  of  must  be  assigned  sepa- 
rately and  "particularly." 

Same  —  necessity   for  technical  assign- 
ments. 

2.  The  assignment  in  this  court  that  "the 
court  erred  in  overruling  the  motion  for  a 
new  trial,"  and  similar  technical  assign- 
ments, are  no  longer  required.  If  the  partic- 
ular ruling  of  the  trial  court  which  is  com- 
plained of  is  separately  assigned  in  the  brief, 
and  plainly  and  definitely  stated,  the  statute 
is  complied  with.  This  court,  however,  will 
not  ordinarily  discuss  in  the  opinion  assign- 
ments that  are  not  argued  in  the  brief  and 
s^upported  by  authorities. 

Same  -^  sufficiency. 

3.  When,  at  the  close  of  the  evidence,  the 
defendant  moves  the  court  to  instruct  the 
jury  to  find  a  verdict  in  hiu  favor,  and  the 
motion  is  overruled  and  an  exception  duly 
taken,  the  assignment  in  the  brief  that  "the 
court  erred  in  overruling  the  motion  of  the 
defendant,  made  at  the  close  of  the  evidence, 
that  the  jury  be  directed  to  return  a  verdict 
for  defendant,"  is  sufficients 

Headnotes  by  Sedgwick,  J, 


Note. —  No  other  case  has  been  found 
presenting  the  question  whether  a  child  of 
the  employer  is  a  fellow  servant  of  an  em- 
ployee. 

As  to  the  liability  in  general  of  a  parent 
for  the  torts  of  his  child,  as  well  as  where 
the  relation  of  master  and  servant  exists  be- 
tween them,  see  note  to  Broadstreet  v.  Hall, 
10  L.R^.(X.S.)  038. 
28  L.KA.(N.S.) 


Same  —  motion  for  new  trial  —  review. 

4.  The  practice  in  the  district  court  is 
luiaffected  by  this  statute.  The  motion  for 
new  trial  must  give  the  trial  court  an  op- 
portunity to  correct  all  errors  complained 
of.  No  alleged  error  can  be  considered  in 
this  court  as  ground  for  reversal  unless  so 
brought  to  the  attention  of  the  trial  court. 
New  trial  —  grounds  —  assignment  — 

sufficiency. 

5.  The  assignment  of  error  in  the  motion 
for  new  trial,  that  "the  verdict  is  not  sus- 
tained by  sufficient  evidence,"  or  "the  verdict 
is  contrary  to  law,"  is  sufficient  to  challenge 
the  attention  of  the  trial  court  to  its  ruling 
in  rcfusijig  to  direct  a  verdict  for  defendant, 
since  there  should  be  an  instruction  to  find 
for  defendant  if  the  evidence  is  not  sufficient 
to  sustain  a  verdict  for  plaintiff,  and  tho 
same  question  is  raised  by  either  suggestion. 
Appeal  —  error  —  assignments  —  suffi- 
ciency. 

6.  It  is  not  necessary  that  the  assignment 
in  this  court  should  be  in  precisely  the  same 
language  used  in  the  motion  for  new  trial  in 
the  district  court.  If  the  ruling  is  identi- 
fied and  plainly  defined,  it  is  sufficient. 
Trial  —  motion  for  directed  verdict  — 

sufficiency. 

7.  The  suggestion  in  a  motion  to  instruct 
the  jury  to  find  a  verdict  for  defendant, 
that  "the  facts  proven  are  not  sufficient  to 
entitle  th«  plaintiff,  as  matter  of  law,  to 
recover,"  is  equivalent  to  assigning  that  the 
evidence  is  insufficient  to  justify  a  verdict 
for  plaintiff. 

Fellow  servants  —  who  are. 

8.  If  two  servants  of  the  same  employer 
are  associated  together  in  the  same  service, 
and  neither  is  in  any  manner  under  the 
control  or  direction  of  the  other,  they  are 
fellow  servants,  and  one  of  them  cannot  re- 
cover damages  from  the  employer,  caused 
solely  by  the  negligence  of  his  fellow  serv- 
ant. 

Same  —  domestic   servant  and   employ- 
er's child. 

9.  A  woman  of  mature  age  was  employed 
as  housekeeper  and  in  general  charge  of  the 
housework,  and  was  injured  by  an  acci- 
dent caused  by  the  negligence  of  the  son  of 
her  employer,  a  boy  of  fourteen  years,  who 
was  also*  performing  ordinary  household 
service,  in  the  absence  of  his  father,  but 
pursuant  to  the  general  directions  of  his 
father  to  perform  such  service.  Held,  that 
the  woman  and  the  boy  were  fellow  serv- 
ants, and  that  she  could  not  recover  from 
her  employer  damages  so  sustained. 

(Fawcett,  J.,  and  Reese,  Ch.  J.,  dissent  from 
proposition   9. ) 

(February  26,  1910.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Douglas  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages   for   personal  injuries   al- 
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leged  to  hare  been  caused  by  the  negligence 
of  defendant's   son.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  C.  Brome  and  Clinton 
Brome,  for  appellant: 

The  fellow-servant  rule  is  applicable,  as 
a  son  Avho  performs  duties  at  the  direction 
of  his  father,  for  the  benefit  of  his  father,  is, 
in  so  far  as  those  duties  ate  concerned,  a 
servant  of  that  father. 

Schaefer  v.  Osterbrink,  67  Wis.  495,  58 
Am.  Rep.  876,  30  N.  W.  922;  Lashbrook  v. 
Patten,  1  Duv.  316;  Norfolk  Beet-Sugar  Co. 
V.  Koch,  52  Neb.  197,  71  N.  W.  1015;  Kitch- 
en Bros.  Hotel  Co.  v.  Dixon,  71  Neb.  293, 
98  N.  W.  816;  McCarty  v.  Rood  Hotel  Co. 
144  Mo.  397,  46  S.  W.  172;  Stevens  v.  Cham- 
berlin,  61  L.R.A.  613,  40  C.  C.  A.  421,  100 
Fed.  378;  Hamby  v.  Union  Paper-Mills  Co. 
110  Ga.  1,  35  S.  E.  29J;  Brush  Electric 
Light  &  P.  Co.  V.  Wells,  110  Ga.  192,  36  S. 


the  defendant.  The  defendant's  family  con- 
sisted of  himself  and  his  son,  about  fourteen 
years  of  age,  and  the  plaintiff  had  general 
care  of  the  house,  and  performed  the  ordi- 
nary duties  of  a  housekeeper.  At  the  time 
of  the  accident  which  caused  the  plaintiffs 
damage,  the  defendant  was  away  from  home, 
and  the  boy,  in  getting  some  coal  from  the 
cellar  for  the  evening,  left  the  small  trap- 
door in  the  floor  open,  through  which  the 
plaintiff  fell,  causing  her  injuries.  There 
was  a  verdict  for  the  plaintiff,  and  the  de- 
fendant appeals.  The  brief  of  the  defendant 
in  this  court  is  devoted  entirely  to  the  prop- 
osition that  the  plaintiff  and  the  boy  were, 
in  the  absence  of  defendant,  fellow  servants, 
and  that  the  defendant  is  not  liable  for  the 
carelessness  of  the  boy.  This  proposition  is 
not  discussed  at  all  in  the  brief  of  the  plain- 
tiff. The  argument  on  behalf  of  plaintiff  is 
addressed  entirely  to  reasons  for  supposing 


E.  365;   Cooper  v.  MuUins,  30  Ga.  146,  76    that  the  main  question  insisted  upon  by  de 


Am.  Dec.  638;  Bain  v.  Athens  Foundry  & 
Mach.  Works,  76  Ga.  718;  Wharton,  Neg. 
§  232;  Hough  v.  Texas  &  P.  R.  Co.  100  U.  S. 
214,  25  L.  ed.  612;  Ellington  v.  Beaver  Dam 
Lumber  Co.  93  Ga.  53,  19  S.  E.  21. 

The  test  of  fellow  service  is  whether  or 
not  employees  are  alike  subject  to  direction 
and  control  by  the  same  general  master,  in 
the   same  common   undertaking. 

Ingram  v.  Hilton  &.  D.  Lumber  Co.  108 
Ga.  194,  33  S.  E.  961 ;  Hough  v.  Texas  &  P. 
R.  Co.  supra;  McAndrews  v.  Burns,  39  N.  J. 
L.  117;  Ohio  &  M.  R.  Co.  v.  Hammersley, 
28  Ind.  371;  Columbus  &  I.  C.  R.  Co.  v. 
Arnold,  31  Ind.  174,  99  Am.  Dec.  615;  Slat- 
tery  v.  Toledo  &  W.  R.  Co.  23  Ind.  81; 
Whaalan  v.  Mad  River  &  L.  E.  R.  Co.  8 
Ohio  St.  249;  Pittsburgh,  Ft.  W.  &  C.  R. 
Co.  V.  Lewis,  33  Ohio  St.  196;  Hodgkins  v. 
Eastern  R.  Co.  119  Mass.  419;  Foster  v. 
Minnesota  C.  R.  Co.  14  Minn.  360,  Gil.  277; 
Coon  V.  Syracuse  &  U.  R.  Co.  6  N.  Y.  492; 
Baulec  v.  New  York  &  H.  R.  Co.  59  N.  Y. 
356,  17  Am.  Rep.  325;  Sammon  v.  New  York 
&  H.  R.  Co.  62  N.  Y.  251;  Kielley  v.  Belcher 
Silver  Min.  Co.  3  Sawy.  600,  Fed.  Cas.  No. 
7,761;  Cooper  v.  Milwaukee  &  P.  du  Ch. 
R.  Co.  23  Wis.  668 ;  Chicago  &  A.  R.  Co.  v. 
Murphy,  53  111.  336,  6  Am.  Rep.  48;  St. 
Louis  &  S.  E.  R.  Co.  v.  Britz,  72  111.  256; 
Ryan  v.  Cumberland  Valley  R.  Co.  23  Pa. 
384.    . 

Messrs.  W.  F.  Wappich  and  Joel  W. 
West  for  appellee. 

Sedgwick,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  began  this  action  in  the  dis- 
trict court  of  Douglas  county  to  recover 
damages  which  she  alleges  she  suffered  be- 
cause of  the  negligence  of  the  defendant. 
The  plaintiff  was  employed  as  a  domestic  by 
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fendant  cannot  be  considered  by  this  court, 
and  several  reasons  are  urged  for  that  con- 
clusion. 

The  question  presented  by  the  plaintiff  is 
wholly  one  of  practice,  and  becomes  of  more 
than  usual  importance  because  of  the  changv* 
in  the  method  of  obtaining  a  review  in  this 
court  of  judgments  and  final  orders  of  the 
district  courts  in  civil  actions  at  law.  The 
act  of  1905  (Laws  1905,  chap.  174)  was  in- 
tended to  provide  a  complete  procedure  in 
such  cases.  It  was  a  radical  departure  from 
the  procedure  then  provided,  and  under  that 
act  this  court  held  that  "it  was  the  inten- 
tion of  the  legislature  to  simplify  the  prac- 
tice in  bringing  cases  to  this  court,"  and 
the  former  rule,  which  had  been  universal- 
ly enforced,  that  "an  assignment  of  error 
directed  against  a  group  of  instructions  is 
insufficient,  and  will  be  considered  no  fur- 
ther than  to  ascertain  that  any  one  of  such 
instructions  was  properly  given,*'  was  abro- 
gated. First  Nat.  Bank  v.  Adams,  82  Neb. 
801,  118  N.  W.  1055.  It  will  be  observed, 
further,  that  under  the  act  of  1905  this 
court  adopted  the  rule  that  upon  docketini; 
the  appeal,  a  printed  or  typewritten  brief 
of  the  errors  relied  upon  must  be  filed  in 
this  court  with  the  transcript.  But  the 
legislature,  at  its  next  session,  amended  the 
statute,  repealing  nine  several  sections  of 
the  Compiled  Statutes  then  in  force,  and  en- 
acting five  sections  in  their  stead.  Laws 
1907,  chap.  162.  The  title  of  the  new  act 
is;  "To  Provide  for  Appeals  to  the  Supreme 
Court  in  All  Cases  except  Criminal  Cases/* 
etc.  The  manifest  purpose  of  the  act  is  to 
further  simplify  the  practice,  and  the  result, 
we  are  satisfied,  is  to  do  awav  with  manv 
of  the  technical  rules  which  have  been  sup- 
plied by  the  court.  The  fourth  section  of 
the  act  amends  §  675c  of  the  Code.     That 
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gection  was:     **The  supreme  court  shall  by 
general  rule  provide  for  the  filing  of  briefs 
in  all  causes  appealed  to  said  court.     The 
brief  of  appellant  shall  set  out  particularly 
each  error  asserted  and  intended  to  be  urged 
for  the  reversal,   vacation,  or  modification 
of  the  judgment,  decree,  or  final  order  al- 
leged to  be  erroneous ;  but  no  petition  in  er- 
ror or  other  assignment  of  errors  shall  be 
required.     .     .     .     The  supreme  court  may, 
however,  at  its  option,  consider  a  plain  er- 
ror not  specified  in  appellant's  brief/'    The 
section  was   re-enacted,  and   to  the  clause, 
"bat  no  petition  in  error  or  other  assignment 
of  errors  shall  be  required,"  were  added  the 
words,  "beyond  or  in  addition  to  the  fore- 
going requirements.**    We  must  give  force  to 
this  amendment,  and  we  can  discover  no  oth- 
er meaning  than   that  only  one  brief,  and 
that  the  printed  brief  which  had  always  been 
required,  was  to  be  filed  in  the  case,  and  the 
assignments  of  error  in  that  brief  were  suf- 
ficient if  they  "set  out  particularly  each  er- 
ror asserted  and  intended  to  be  urged."    Each 
error  of  the  trial  court  relied  upon  must  be 
assigned  in  the  brief,  and  must  be  set  out 
with  particularity.     The  party  complaining 
of  the  judgment  will   not  be  supposed   to 
have  any  reason  to  ask  for  a  reversal  except 
the  errors    committed    bv    the    trial    court 
which  he  specifies  in  his  brief  and  so  defines 
that  this  court  may  know  from  his  brief  the 
particular  ruling  of  which  he  complains.    If 
this  is  done,  nothing  further  is  required  to 
obtain  a  review  of  the  rulings  so  specified. 

The  brief  of  appellant  in  this  case  con- 
tained but  one  assignment  of  error.  It  is  in 
these  words:    "The  court  erred  in  overruling 
the  motion  of  the  defendant,  made  at  the  close 
of  the  evidence,   that  the  jury  be  directed 
to  return  a  verdict  for  defendant."     Under 
the  statutes  now  in  force  and  the  rules  of 
this  court  framed  in  compliance  with  the 
unendments    above   discussed,   this   assign- 
ment presents  the  only  question  for  us  to  re- 
view.  Under  the  former  practice  it  was  held, 
perhaps  not  necessarily,  that  the  petition 
in  error  in  this  court  must  contain  the  as- 
signment that  "the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial."    The  rule 
so    established     appears  to    be  inconsistent 
with  the  simplified  practice  introduced  by 
the  recent  legislation  above  referred  to.    At 
the  close  of  the  evidence  the  defendant  asked 
the  court  to  direct  a  verdict  in  his  favor. 
This  the  court  refused  to  do,  and  the  defend- 
ant excepted  to  the  ruling.    This  is  the  spe- 
cific error  of  the  district  court  which  is  "as- 
serted and  intended  to  be  urged  for  rever- 
m1,"  and  it  is  "set  out  particularly"  in  the 
brief  filed  in  this  court.     This  is  an  exact 
eompliance  with  the  statute  as  to  the  as- 
signment   of    errors    in    this    court.     The 
unendments  of  the  statutes  under  considers- 
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tion  have  nothing  to  do  with  the  practice 
in  the  district  courts,  and,  of  course,  the 
well-settled  rules  of  those  courts  are  in  no 
way  affected  thereby.  The  motion  for  new 
trial  filed  in  the  district  court  is  unaffected 
by  these  amendments.  It  must  give  the 
trial  court  an  opportunity  to  correct  all  er- 
rors complained  of,  and  no  alleged  error 
can  be  considered  as  ground  for  reversal  that 
is  not  so  brought  to  the  attention  of  the 
trial  court.  It  is  contended  by  the  plain- 
tiff that  the  defendant's  motion  for  new 
trial  was  insufficient  to  challenge  the  atten- 
tion of  the  trial  court  to  the  error  now  re- 
lied upon.  The  motion  for  new  trial  con- 
tained the  following  assignments:  "First. 
The  verdict  is  not  sustained  by  sufficient 
evidence.  Second.  The  verdict  is  contrary 
to  law.  Third.  Errors  of  law  occurring  at 
the  trial,  duly  excepted  to."  Then  follow 
seven  assignments,  each  assigning  error  in 
giving  a  specified  instruction.  Bearing  in 
mind  that  the  defendant's  contention  is  that 
the  whole  evidence  shows  that  the  plaintiff 
and  the  son  of  defendant  are  fellow  servants, 
and  that  upon  this  evidence  the  law  is  that 
the  plaintiff  cannot  recover,  it  would  seem 
that  either  the  first  or  second  assignment 
in  the  motion  for  new  trial  must  bring  the 
real  matter  in  controversy  to  the  attention 
of  the  court.  Houston  v.  Omaha,  44  Neb. 
63,  62  N.  W.  251.  If  "the  verdict  is  not 
sustained  by  sufficient  evidence,"  the  court 
erred  in  not  sustaining  the  defendant's  mo- 
tion to  so  instruct  the  jury. 

In  Albright  v.  Peters,  58  Neb.  634,  78  N. 
W.  1063,  the  court  said:  "At  the  close  of 
plaintiff's  testimony,  the  defendants  asked 
the  court  below  to  instruct  the  jury  to  re- 
turn a  verdict  in  their  favor,  which  request 
was  denied,  and  the  ruling  is  assigned  as  er- 
ror. The  decision  cannot  be  considered  at 
this  time  for  the  reason  the  attention  of  the 
trial  court  was  not  called  thereto  in  the  mo- 
tion for  a  new  trial."  The  opinion  does 
not  set  out  the  assignments  in  the  motion 
for  a  new  trial,  but  it  appears  that  one  of 
them  was  that  "the  verdict  is  contrary  to 
the  evidence."  This  assignment  would  be 
substantially  equivalent  to  the  one  considered 
in  this  case, — "The  verdict  is  not  sustained 
by  sufficient  evidence."  The  opinion  in  the 
case  referred  to  discusses  the  evidence,  and 
concludes  that  it  was  sufficient  to  support 
the  verdict.  When  the  evidence  was  all  in 
before  the  jury,  the  question  of  its  sufficiency 
to  support  a  verdict  would  be  directly  raised 
by  a  motion  to  instruct  for  the  defendant; 
and  so  in  the  motion  for  a  new  trial,  either 
assignment  that  the  verdict  was  not  sup- 
ported by  sufficient  evidence,  or  that  the 
court  erred  in  not  instructing  for  the  de- 
fendant, would  raise  precisely  the  same 
question,  and  bring  precisely  the  same  mat- 
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ter  to  the  attention  of  the  trial  court.  The 
matter  is  not  discussed  at  large  in  the  opin- 
ion referred  to,  and  the  distinction,  if  in 
fact  there  is  any  distinction,  is  too  technical 
to  furnish  a  precedent. 

In  the  motion  to  instruct  for  defendant, 
wliich  was  made  at  the  close  of  the  evidence, 
the  reason  given  for  the  motion  is  "that  the 
facts  proven  are  not  sufficient  to  entitle  the 
plaintiff,  as  a  matter  of  law,  to  recover." 
The  plaintiff  now  contends  that  this  is  de- 
fective, in  that  it  is  not  equivalent  to  as- 
signing that  the  evidence  is  insufficient;  but 
we  are  not  able  to  see  the  distinction.  The 
sufficiency  of  the  evidence  is  to  be  tested  by 
what  it  proves,  and,  if  it  does  not  establisli 
sufficient  facts  to  justify  a  verdict,  then  the 
evidence  is  insufficient.  We  think  that  we 
are  called  upon  by  this  record  to  deter- 
mine whether  this  evidence  was  sufficient 
to  support  a  verdict  in  favor  of  the  plaintiff, 
and  this  depends  wholly  upon  whether  the 
plaintiff  and  the  son  of  defendants  were 
fellow  servants.  Upon  this  question  the 
plaintiff  has  given  us  no  assistance  in  the 
brief.  The  plaintiff  alleged  and  contended 
upon  the  trial  that  it  was  no  part  of  her 
duties  to  bring  the  coal  from  the  cellar  or 
to  direct  or  superintend  the  son,  and  that 
the  defendant  undertook  to  do  it  himself,  or 
to  procure  his  son  to  perform  this  service. 
These  contentions  were  denied  by  defendant, 
but  it  appears  that  the  jury  has  decided  this 
contention  in  favor  of  the  plaintiff. 
From  her  testimony  it  appears  that  the 
trapdoor  through  which  she  fell  is  located 
in  the  pantry,  a  small  room  about  4  feet 
by  6  feet  inside,  as  she  said,  opening  directly 
from  the  kitchen,  which  was  also  not  large, 
and  in  which  she  had  finished  her  evening's 
work  but  a  few  minutes  before  the  accident 
occurred.  The  sitting  room  also  opened 
from  the  kitchen,  and  she  says  that  the  coal 
for  the  base-burner  for  the  sitting  room  was 
kept  in  the  cellar.  There  was  an  outside  en- 
trance to  the  cellar  which  was  ordinarily 
used.  The  trapdoor  in  question  was  only 
used,  according  to  the  plaintiff's  testimony, 
in  very  cold  and  stormy  weather.  The  boy 
testified  that  at  the  time  of  the  accident  the 
plaintiff  was  at  work  in  the  kitchen,  and 
that  she  requested  him  to  get  some  coal  for 
the  evening;  that  he  procured  one  hodful, 
which  was  not  sufficient  to  fill  the  base-burn- 
er, and  he  left  the  trapdoor  in  the  pantry 
open  while  he  went  to  the  base-burner,  in- 
tending to  immediately  return  for  some 
more  coal,  and  that  just  as  he  was  returning 
to  the  pantry,  the  accident  occurred. 

The  verdict  having  been  in  plaintiff's  fa- 
vor, we  will  consider  her  testimony  upon 
this  point  for  the  purpose  of  the  present 
discussion.  She  testified  that  both  the  kitch- 
en and  pantry  were  dark,  the  gas  having' 
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been  turned  off,  and  another  light,  which 
they  sometimes  used  there,  having  been  re- 
moved from  the  kitchen  to  the  sitting  room, 
and  that  under  these  circiunstances  she  went 
into  the  pantry,  not  knowing  that  the  boy 
had  left  the  trapdoor  open,  and  so  fell  and 
received  her  injuries.  If  the  boy  and  the 
plaintiff  were  both  the  employees  of  the 
defendant,  and  associated  together  in  the 
same  service,  and  neither  was  in  any  man- 
ner under  control  or  direction  of  the  other, 
they  must  be  considered  as  fellow  servants, 
and  each  in  law  must  be  presumed  to  take 
such  risk  as  might  follow  from  the  negli- 
gence of  the  other  in  performing  the  duties 
incident  to  such  service.  There  is  nothing 
in  the  record  to  show  that  it  was  intended 
or  supposed  by  anyone  that  the  son,  being 
a  boy  of  only  fourteen  years  of  age,  should 
control  or  direct  the  plaintiff  in  performing 
her  duties.  It  would  be  more  reasonable 
to  suppose  that  he  would  be  subject  to 
plaintiff's  suggestions  as  to  his  conduct.  Xo 
authorities  have  been  cited  by  plaintiff  nor 
any  argument  advanced  for  concluding  that, 
under  such  circumstances,  the  "fellow-sen- 
ant  rule,"  so  well  established,  should  not  be 
applied.  In  Debus  v.  Armour  &  Co.  84  Neb. 
224,  120  N.  W.  1110,  the  case  is  made  to 
turn  upon  the  question  as  to  whether  the 
plaintiff  was  the  fellow  servant  of  the  em- 
ployee whose  negligence  caused  the  injury, 
and,  under  the  circumstances  in  that  case, 
it  was  held  that  they  were  not  fellow  serv- 
ants. In  Anthony  v.  Leeret,  105  N.  Y.  591, 
12  N.  E.  501,  under  somewhat,  though  not 
entirely,  similar  circumstances,  the  fellow- 
servant  rule  was  applied.  In  another  case, 
under  somewhat  similar  circumstances,  the 
court  of  appeals  of  Kentucky  held  the  de- 
fendant liable.  Vandyke  v.  Memphis,  X.  0. 
&  C.  Packet  Co.  24  Ky.  L.  Rep.  1283,  71 
S.  W.  441. 

The  defendant  was  a  tenant  of  the  house 
in  which  they  lived.  The  plaintiff  was  fa- 
miliar with  the  house,  and  knew  the  condi- 
tion and  use  of  the  trapdoor  in  question. 
She  does  not  explain  why  she  was  perform- 
ing her  services  in  the  pantry  in  the  dark, 
nor  does  she  satisfactorily  explain  why  the 
bringing  up  of  the  coal,  and  the  use  of  the 
trapdoor  upon  that  occasion,  and  its  condi- 
tion at  the  time,  should  be  unobserved  by 
her.  If  the  question  of  her  contributory 
negligence  may  be  said  to  be.  settled  in  her 
favor  by  the  verdict  of  the  jury,  and  if  her 
injuries  were  caused  solely  by  the  negligence 
of  this  young  boy,  it  must  be  held,  under  the 
law  so  well  established  in  this  state,  that 
he  was  a  fellow  servant,  and  that  the  de- 
fendant is  not  liable  for  his  negligence  ia 
this  action. 

The  judgment  of  the  District  Court  is  re- 
versed and  the  cause  remanded. 
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Fawceit,  J.,  concurring:  .    I 

I  concur  in  the  judgment  of  rcTersal,  but ' 
not  upon  the  ground  stated  in  the  majority 
opinion.  The  doctrine  of  "fellow  servant" 
has  been  made  to  "work  overtime"  during 
late  years  by  the  courts  of  the  country.  So 
much  so  that  even  Congress  has  taken  no- 
tice and  given  some  relief  along  that  line. 
While  1  concede  that  under  some  circum- 
stances a  minor  son  will  be  held  to  be  a  serv- 
ant of  his  father,  it  is  in  my  judgment  ex- 
tending the  rule  beyond  the  bounds  of  reason 
and  common  experience  to  hold  that  a  four- 
teen-year-old son  is,  in  his  father*8  home,  a 
fellow  servant  of  the  kitchen  girl  or  house- 
keeper. Such  a  theory  is  to  my  mind  not 
only  unsound,  but  repulsive. 

1  think  the  judgment  of  the  court  below 
should  be  reversed  on  the  ground  of  assump- 
tion of  risk.  Plaintiff  is  a  mature  woman. 
She  knew  all  about  the  trapdoor  leading  in- 
to the  cellar,  and  the  use  often  made  of  it. 
She  understod  fully  the  construction  and 
dangers  of  the  place  where  she  was  required 
to  work.  She  made  no  complaint  to  defend- 
ant, nor  did  she  ask  for  any  change  of  con- 
ditions, but  continued  in  her  employment. 
She  thereby  assumed  the  risk  of  her  employ- 
ment and  environment.  The  majority  opin- 
ion IS  m  error  in  stating  that  the  brief  of 
defendant  is  devoted  "entirely"  to  the  fel- 
lov-servant  proposition.  In  his  brief  appel- 
lant says:  ''Appellee  knew,  or  was  in  a 
position  to  know,  the  risk  of  suffering  in- 
jury through  the  carelessness  of  'the  son  of 
appellant  It  was  her  privilege  to  refuse 
to  perform  duties  which  would  cause  her  to 
run  the  risk  ef  suffering  injuries  through 
the  carelessness  of  appellant's  son.  By  fail- 
ing to  do  so,  then,  she  must  be  held  to  have 
a^ssumed  the  risk  attendant  upon  those  du- 
ties."   In  that  statement  I  concur. 

Reese,  Ch.  J.,  concurs  in  the  first  para- 
graph of  the  above. 
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(198  N.  Y.  64,  91  N.  E.  266.) 

Tax  —  holding  corporation  —  liability. 

A  corporation  organized  for  the  personal 
convenience  of  its  largest  stockholder,  to 
take  and  hold  title  to  his  real  estate,  upon 
f^ne  parcel  of  which  a  dwelling  house  is  in 
process  of  construction,  is  within  the  opera- 
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tion  of  a  statute  requiring  every  corporation 
to  pay  an  annual  tax  computed  upon  the 
basis  of  the  amount  of  its  capital  em- 
ployed in  the  state,  although  it  transacted 
no  business. 

(March  4,   1910.) 

APPEAL  by  the  State  Comptroller,  from 
an  order  of  the  Appellate  Division  of 
the  Supreme  Court,  Third  Department,  re- 
versing an  assessment  against  relator  of  a 
franchise  tax.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £dward  R.  0*Malley,  Attor- 
ney Genera],  and  Edward  H.  Letchworthf 
for  appellant: 

A  corporation  acting  as  landlord,  and  col- 
lecting rents  on  properties  which  it  holds,  is 
taxable  as  employing  its  capital. 

People  ex  rel.  Steinway  k  Sons  v.  Kelsey, 
108  App.  Div.  138,  96  N.  Y.  Supp.  42;  Peo- 
ple ex  rel.  Hubert  Apartment  Asso.  v.  Kel- 
sey,  110  App.  Div.  617,  96  N.  Y.  Supp.  745, 
184  N.  Y.  573,  77  N.  E.   1194;   People  ex 

Note,  —  When  is  capital  of  corporation 
invested  in  real  estate  deemed  ''ent- 
ployed**  tcithin  meaning  of  statute 
taxing  amount  of  capital  stock  en^' 
ployed  within  state. 

When  a  franchise  tax  is  imposed  upon 
every  corporation,  foreign  or  domestic,  do- 
ing business  in  a  state,  based  upon  the 
amount  of  its  capital  stock  ''employed" 
within  the  state,  it  is  sometimes  a  ditticult 
matter  to  determine  when  its  capital  stock, 
when  invested  in  realty,  is  "employed"  with- 
in the  meaning  of  the  taxing  statute. 

In  People  ex  rel.  Singer  Mfg.  Co.  v.  Wem- 
ple,  160  N.  Y.  46,  44  N.  E.  789,  a  foreign 
manufacturing  corporation  invested  a  part 
of  its  surplus  earnings  in  real  estate  in 
New  York,  then  under  lease,  and  not  oc- 
cupied by  it,  but  the  intention  was  to  erect 
a  new  building  when  the  existing  leases  ex- 
pired, and  to  use  a  small  portion  of  it  for 
the  offices  of  the  company,  and  lease  the  re- 
mainder to  tenants.  It  was  held  that  the 
amount  represented  by  the  real  estate  was 
no  portion  of  the  capital  stock  employed 
within  the  state,  within  the  meaning  of  such 
a  statute,  even  if  the  amount  so  invested 
should  be  considered  a  part  of  the  capital 
stock.  The  court  said:  "It  was  an  inde- 
pendent invcfitment,  and  was  in  no  sense 
employed  within  this  state  in  the  transac 
tion  of  the  ordinary  business  of  the  relator.^ 

Where  a  corporation  authorized  by  its 
articles  to  purchase  and  hold  and  lease  real 
estate  bought  an  island  consisting  of  unim- 
proved swamp  land,  giving  its  stock  in  pay- 
ment therefor,  and  held  it  for  many  years, 
deriving  no  revenue  therefrom  except  a 
small  sum  for  the  grass  crop,  such  corpora- 
tion was  held  not  subject  to  the  franchise 
tax.  People  ex  rel.  Niagara  River  Hy- 
draulic Co.  V.  Roberts,  30  App.  Div.  180, 
61  N.  Y.  Supp.  771,  affirmed  on  opinion  be- 
low   in    167    N.    Y.    676,    51    N.    E.    1093. 
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rel.  Fourteenth  Street  Realty  Co.  v.  Kelsey, 
110  App.  Div.  797,  97  N.  Y.  Supp.  197;  Peo- 
ple ex  rel.  Wall  &  H.  Street  Realty  Co.  v. 
Miller,  181  N.  Y.  328,  73  N.  E.  1102;  People 
ex  rel.  Vandervoort  Realty  Co.  v.  Glynn, 
194  N.  Y.  387,  87  N.  E.  434. 

Mr.  Fdward  Ij.  Blackman,  with  Messrs. 
Atwater  &  Cruikshank,  for  respondent: 

The  mere  act  of  receiving  the  title  to  the 
properties  and  issuing  corporate  stock  did 
not  constitute  carrying  on  a  business. 

People  ex  rel.  Ft.  George  Realty  Co.  v. 
Miller,  379  N.  Y.  49,  71  N.  E.  463;  People 
ex  rel.  Niagara  River  Hydraulic  Co.  v.  Rob- 
erts, 30  App.  Div.  180,  61  N.  Y.  Supp.  771, 
affirmed  in  157  N.  Y.  676,  61  N.  E.  1093; 
People  ex  rel.  Hans  Rees'  Sons  v.  Miller,  90 
App.  Div.  691,  86  N.  Y.  Supp.  193;  People 
ex  rel.  Mutual  Trust  Co.  v.  Miller,  177  N.  Y. 
51,  09  N.  E.  124. 


As  relator  has  done  no  business,  it  has 
therefore  employed  no  capital  within  the 
state,  and  is  not  subject  to  any  franchise 
tax. 

People  ex  rel.  Brooklyn  Rapid  Transit  Co. 
V.  Morgan,  67  App.  Div.  335,  68  N.  Y.  Supp. 
21,  affirmed  in  168  N.  Y.  672,  61  N.  E.  1132; 
People  ex  rel.  Hans  Rees'  Sons  v.  Miller  and 
People  ex  rel.  Mutual  Trust  Co.  v.  Miller, 
supra. 

The  franchise  tax  is  a  tax  upon  business 
actually  done,  and  not  upon  the  unexercised 
right  to  do  business. 

People  ex  rel.  Brooklyn  Rapid  Transit 
Co.  V.  Morgan,  supra. 

The  mere  passive  holding  of  real  estate 
does  not  constitute  the  employment  of  capi- 
tal stock. 

People  ex  rel.  Ft  George  Realty  Co.  v. 


The  court  said:  "If  capital  can  be  in- 
vested without  being  employed,  the  case  be- 
fore us  seems  to  be  a  fair  instance  of  it.'' 
This  remark  was  also  quoted  with  approval 
in  People  ex  rel.  Ft.  George  Realty  Co.  v. 
Miller,  infra. 

Where  all  the  real  estate  of  a  corporation 
was  condemned  for  public  use,  which  it  then 
ceased  to  use,  and  did  nothing  save  to  re- 
tain its  corporate  organization  until  it 
should  receive  the  price  of  its  condemned 
land,  it  was  held  in  People  ex  rel.  Jerome 
Park  Villa  Site  &  Improv.  Co.  v.  Roberts, 
41  App.  Div.  21,  58  N.  Y.  Supp.  254,  that 
the  corporation  did  not  employ  its  capital 
in  business,  within  the  meaning  of  the  tax- 
ing laws.  The  court  said:  "What  it  did 
was  in  the  nature  of  discontinuing  business 
instead  of  'doing  business'  within  the  mean- 
ing of  the  act.  It  did  not  employ  its  capital 
in  business.'' 

Money  invested  by  a  domestic  corporation 
organized  for  conducting  and  managing  fer- 
ries, in  a  house  not  used  by  the  corporation 
in  its  business,  nor  in  any  way  connected 
therewith,  was  held  in  People  ex  rel.  Union 
Ferry  Co.  v.  Roberts,  66  App.  Div.  357,  72 
N.  Y.  Supp.  950,  not  to  bie  a  part  of  its 
capital  employed  in  business,  within  the 
meaning  of  the  tax  laws.  The  court  said: 
"Capital,  to  be  employed  within  this  state, 
must  be  actively  employed;  and  a  nominal 
employment  or  investment  of  the  same  was 
not  intended  by  the  statute." 

In  People  ex  rel.  Ft.  George  Realty  Co. 
▼.  Miller,  179  N.  Y.  49,  71  N.  E.  463,  it  was 
held  that  a  corporation  which  was  organized 
by  tenants  in  common  of  unimproved  city 
real  estate  solely  for  the  purpose  of  trans- 
ferring title  to  the  property  to  it,  in  order 
to  raise  money  to  pay  off  past-due  mort- 
gages, taxes,  and  assessments  thereon,  which 
threatened  to  cause  a  loss  of  the  property, 
and  of  holding  it  until  it  could  be  advan- 
tageously disposed  of,  was  not  liable  to  the 
tax,  since  the  stock  of  the  corporation  was 
not  "employed  within  this  state,"  within  the 
meaning  of  the  statute.  Three  judges  dis- 
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sented  on  the  ground  that  the  relator  is  a 
corporation  whose  sole  business  is  to  ac- 
quire, hold,  and  sell  real  estate. 

But  in  People  ex  rel.  Wall  &  H.  Sti-eet 
Realty  Co.  v.  Miller,  181  N.  Y.  328,  73  N. 
E.  1102,  where  the  language  of  the  charter 
of  a  corporation  was  broad  enough  to  au- 
thorize unlimited  dealing  in  property  of 
every  kind,  real  or  personal,  anywhere  with- 
in the  United  States,  though  the  immediate 
object  was  to  take  title  to  a  particular 
tract  of  land  in  the  financial  center  of  New 
York  city,  on  which  was  situated  a  large 
office  building,  owned  by  thirty-two  tenantii 
in  common,  who  became  the  incorporators, 
and  where*  all  its  capital  was  invested  in 
such  building,  and  it  was  engaged  in  leas- 
ing the  offices,  collecting  rents,  operating 
elevators,  etc.,  it  was  held  that  the  corpora- 
tion was  subject  to  the  tax  on  its  capital  so 
invested.  This  decision  was  placed  on  t>vo 
grounds:  first,  that  the  criterion  was  the 
use  to  which  the  property  might  be  put  by 
the  charter  of  the  corporation,  and  not  the 
use  to  which  it  was  actually  put;  and  sec- 
ond, that  even  if  the  court  should  look  not 
at  the  unexercised  powers  of  the  corpora- 
tion, but  only  at  those  actually  used,  there 
was  warrant  for  the  tax,  as  the  capital  was 
being  actively  used.  On  the  first  ground, 
the  court,  by  Werner,  J.,  said:  "And  when 
we  appeal  to  the  reason  of  the  thing,  it 
seems  plain  that  the  chartered  privileges 
of  a  corporation,  as  defined  in  its  certificate 
of  incorporation,  which  is  invariably  framed 
in  the  language  of  the  corporators,  should 
be  the  index  to  its  relations  to  the  state, 
rather  than  the  possibly  sporadic  and  shift- 
ing exercise  of  any  one  or  more  of  a  larger 
number  of  the  powers  delegated  to  it' 
Three  judges  dissented  on  the  ground  that 
the  case  was  ruled  by  People  ex  rel.  Singer 
Mfg.  Co.  V.  Wemple;  People  ex  rel.  Niagara 
River  Hydraulic  Co.  ▼.  Roberts;  and  Peo- 
ple ex  rel.  Ft.  George  Realty  Co.  v.  Miller,— 
supra. 

Where  a  corporation  engaged  in  the  manu- 
facture and  sale  of  pianos  owned  a  tract  of 
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Miller  and  People  ex  rel.  Niagara  River  Hy- 
draulic Co.  y.  Roberts,  supra. 

The  capital  stock  of  a  corporation  can  be 
invested  without  being  employed. 

Ibid.;  People  ex  rel.  Singer  Mfg.  Co.  v. 
Wemple,  150  N.  Y.  46,  44  N.  E.  787. 

The  relator,  not  having  begun  its  regular 
business,  is  not  taxable. 

People  ex  rel.  Mutual  Trust  Co.  v.  Mil- 
ler and  People  ex  rel.  Hans  Rees'  Sons  v. 
Miller,  supra. 

Willard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

The  Waclark  Realty  Company  was  incor- 
porated on  April  11,  1904,  under  the  busi- 
ness corporations  law  (Consol.  Laws,  chap. 
4).  Its  pur|>ose8,  as  set  forth  in  the  arti- 
cles of  incorporation,  were  to  acquire,  hold, 
improve,  lease,  and  sell  real  estate;  to  erect 


and  repair  buildings  of  all  kinds;  to  carry 
on  the  business  of  builders,  general  contract- 
ors, and  dealers  in  building  materials;  to 
take,  purchase,  and  hold  bonds  and  mort- 
gages; to  lend  money  on  bond  and  mort- 
gage; to  lay  out  for  public  use,  roads, 
streets,  avenues,  and  highways  through  its 
lands,  and,  if  unable  to  agree  with  the  own- 
ers of  property  required  therefor,  to  acquire 
title  thereto  by  condemnation;  to  manufac- 
ture, buy,  and  sell  bricks,  stone,  building  ma- 
terials and  supplies;  and,  finally,  to  mine, 
quarry,  buy,  and  sell  ores,  minerals,  oil, 
and  other  valuable  substances  found  in  any 
of  its  lands. 

According  to  the  report  of  the  corporation, 
made  to  the  comptroller  for  the  year  end- 
ing October  31,  1905,  the  total  authorized 
capital  stock  of  the  company  was  $1,500,000, 
represented  by  15,000  shares,  of  which  14,- 


250  acres,  on  50  acres  of  which  its  plant 
was  located,  and  on  part  of  the  remaining 
200  acres,  thirty-four  dwelling  houses  had 
been  erected  and  rented,  and  the  vacant 
part  of  the  200  acres  was  divided  into  lots, 
and  ready  for  sale,  it  was  held  in  People  ex 
rel.  Steinway  &  Sons  v.  Kelsey,  108  App. 
Div.  138,  96  N.  Y.  Supp.  42,  that  the  whole 
of  the  200  acres  must  be  deemed  to  be  em- 
ployed. 

On  the  authority  of  People  ex  rel.  Wall 
A  H.  Street  Realty  Co.  v.  Miller,  supra,  it 
was  held  in  People  ex  rel.  Hubert  Apart- 
ment Asso.  V.  Kelsey,  110  App.  Div.  61?, 
%  N.  Y.  Supp.  745,  affirmed  without  opin- 
ion in  184  N.  Y.  573,  97  N.  E.  1194,  that 
A  corporation  whose  only  business  is  owning 
and  managing  an  apartment  house  is  em- 
ploying its  capital  stock  within  the  state, 
within  the  meaning  of  such  tax  law. 

People  ex  rel.  Wall  &  H.  Street  Realty 
Co.  V.  Millar,  supra,  was  also  followed  in 
People  ex  rel.  Fourteenth  Street  Realty  Co. 
V.  Kelsey,  110  App.  Div.  797,  97  N.  Y.  Supp. 
197,  which  held  that  a  corporation  whose 
charter  authorizes  it  to  acquire  by  pur- 
chase, exchange,  lease,  or  otherwise,  to  hold, 
improve,  develop,  operate,  sell,  lease,  mort- 
pipe,  or  exchange  real  estate,  chattels  real, 
mortgages,  and  any  interest  in  real  prop- 
<»rty,  to  erect  buildings,  deal  in  bonds,  etc., 
was  liable  to  the  franchise  tax,  although  all 
its  property  was  invested  in  one  building, 
Wsed  to  a  single  tenant,  and  the  corpora - 
lion  was  form<d  by  the  original  owners  of 
the  property,  to  take  title  to  the  property, 
to  avoid  complications  due  to  numerous 
dower  rights,  etc. 

Where  a  corporation  purchased  from  four 
owners  in  common  the  real  estate  which 
it  was  organized  to  acquire,  and  issued 
stock  to  the  vendors  in  payment  therefor, 
and  the  property  was  occupied  as  coal, 
brick,  and  lumber  yards  by  tenants  who 
paid  large  rentals  therefor,  which  were  used 
m  paying  dividends,  it  was  held  in  People 
«c  rel.  Vandervoort  Realty  Co.  y.  Glynn, 
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194  N.  Y.  387,  87  N.  E.  434,  that  its  capital 
stock  was  employed  rather  than  invested, 
within  the  meaning  of  the  taxing  law. 
The  court  said:  *The  capital  stock  has 
been  applied  to  the  very  use  contemplated 
by  the  incorporators  as  the  object  of  the 
organization.  If  this  is  not  the  employ- 
ment of  the  capital  stock,  then  it  is  im- 
possible to  conceive  how  the  capital  stock 
of  such  a  corporation  can  ever  be  regarded  as 
being  employed  at  all." 

A  corporation  authorized  to  purchase 
lands  and  erect  buildings  thereon  employs 
its  capital  stock  within  the  state  when  it 
purchases  a  tract  of  land  for  the  purpose  of 
erecting  a  store  and  office  building  tliereon, 
and  begins  the  erection  of  the  building, 
though  it  is  not  far  enough  advanced  & 
receive  rents  and  profits  therefrom.  People 
ex  rel.  Fifth  Ave.  Bldg.  Co.  v.  Williams, 
198  N.  Y.  238,  91  N.  E.  638.  Referring  to 
People  ex  rel.  Vandervoort  Realty  Co.  v. 
Glynn  and  People  ex  rel.  Wall  &  H.  Street 
Realty  Co.  v.  Miller,  supra,  the  court  said: 
"There  is  nothing  to  distinguish  these  cases 
from  the  case  at  bar,  except  that  there  the 
corporations  purchased  properties  which 
were  immediately  productive  of  rentals, 
while  here  there  was  no  prospect  of  income 
until  the  new  structure  would  be  rented. 
That  is  a  mere  detail,  however,  which  can- 
not affect  the  principle  that  the  latter,  no 
less  than  the  former,  was  employing  its 
capital  within  this  state  in  the  conduct  of 
the  only  business  for  which  it  was  organ- 
ized." 

Capital  stock  of  a  foreign  corporation, 
though  invested  in  structures  on  leased  lands 
in  the  taxing  state,  which  may  become  the 
property  of  the  landlord,  is  nevertheless 
capital  employed  within  the  state,  within 
the  meaning  of  the  taxing  laws.  People  ex 
rel.  Long  Dock  Mills  &  Elevator  v.  Wilson, 
121  App.  Div.  376,  106  N.  Y.  Supp.  1,  af- 
firmed without  opinion  in  193  N.  Y.  671,  87 
N.  E.  1125. 
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000  had  been  issued  for  real  estate  situated 
in  the  borough  of  Manhattan,  in  New  York 
county,  at  Ravenswood,  in  Queens  county, 
and  at  Mt.  Vernon.  The  report  further  stat- 1 
ed  that  the  company  was  organized  merely 
for  the  purpose  of  holding  title  to  certain 
real  estate,  and  not  with  the  object  of  trans- 
acting any  business  for  profit.  "Since  its 
organization  it  has  received  deed  to,  and 
holds  in  its  name  title  to,  seven  plots  of 
land,  five  being  within  the  state  of  New 
York,  transferred  to  it  by  Hon.  William  A. 
Clark,  and  stock  has  been  issued  to  him  for 
said  properties."  In  the  application  for 
the  revision  of  the  franchise  tax,  made  by 
the  corporation  to  the  comptroller,  it  was 
stated  that  ''said  William  A.  Clark  is  the 
owner  of  nearly  all  of  the  shares  of  stock 
of  said  company,  and  that  the  same  was  or- 
ganized for  his  personal  convenience,  and  to 
take  over  said  properties  owned  by  him  in- 
dividually, which,  for  matters  of  conven- 
ience, he  preferred  to  have  held  by  a  corpo- 
ration." Among  the  lands  thus  held  was  a 
plot  on  the  corner  of  Seventy-Seventh  street 
and  Fifth  avenue,  in  the  borough  of  Man- 
hattan, with  an  unfinished  dwelling  house 
thereon,  the  assessed  value  of  which  is 
$2,2^^0,000.  The  premises  at  Ravenswood, 
in  Queens  county,  were  used  for  the  storage 
and  preparation  of  materials  for  the  house 
in  course  of  erection  upon  this  Fifth  avenue 
plot.  The  secretary  and  treasurer  of  the  cor- 
poration, in  his  testimony  before  the  sec- 
ond deputy  comptroller,  stated  that  the  ob- 
ject of  the  incorporation  was  to  promote  the 
personal  convenience  of  Mr.  W.  A.  Clark; 
that  the  company  had  no  offices,  employees, 
clerks,  or  servants  of  any  kind;  that  it  paid 
no  wages  or  salaries  to  anybody,  and  was 
not  in  the  receipt  of  any  moneys  of  any 
kind;  that  it  expended  no  moneys,  and  had 
no  bank  account;  and  that  the  only  connec- 
tion with  the  real  estate  mentioned  had  been 
to  hold  the  title  to  the  property.  Mr.  Clark 
paid  the  taxes  on  the  real  estate  owned  by  the 
company,  and  the  witness  repeated,  what 
appears  over  and  over  again  in  the  papers  in 
this  proceeding,  that  "Senator  Clark  pre- 
ferred to  have  these  enormous  properties 
owned  by  him  in  New  York  and  elsewhere 
held  by   a  corporation." 

The  tax  under  review  was  levied  for  the 
year  ending  October  31,  1905,  at  which  time 
the  tax  law  provided  as  follows:  "Every 
corporation,  joint-stock  company  or  associa- 
tion, incorporated,  organized,  or  formed  un- 
der, by,  or  pursuant  to  law  in  this  state, 
shall  pay  to  the  state  treasurer  annually, 
an  annual  tax,  to  be  computed  upon  the 
basis  of  the  amount  of  its  capital  stock  em- 
ployed within  this  state,  and  upon  each  dol- 
lar of  such  amount."  Laws  ISflC,  chap.  908, 
§  182. 
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It  will  bo  noted  that  the  statute  as  then 
in  force  did  not  require  that  the  capital 
stock  of  a  corporation  should  be  employed 
in  business  in  order  to  render  it  liable  to 
taxation.  It  was  sufficient  if  the  capitil 
stock  was  employed  at  all.  Under  the  cir- 
cumstances disclosed  by  this  record  we  think 
that  the  capital  stock  of  the  Waclark  Realty 
Company,  which  was  represented,  as  has 
been  stated,  by  the  several  pieces  of  real  es- 
tate belonging  to  the  corporation,  with  tlie 
structures  thereon,  must  be  deemed  to  have 
been  employed  within  the  meaning  of  that 
expression  in  the  tax  law  aa  it  then  existed. 
The  relator  was  really  a  holding  corporation 
for  Senator  Clark.  It  employed  its  capital 
in  the  precise  way  contemplated  by  the  in- 
corporators, in  holding  the  title  to  a  large 
quantity  of  real  property  which  it  had  ac- 
quired from  its  principal  stockholder  to  pro- 
mote the  personal  convenience  of  that  gen- 
tleman. Where  a  corporation  devotes  its 
capital  stock  to  the  very  purpose  for  whicli 
it  was  formed,  it  will  hardly  do  to  say  that 
such  stock  is  not  employed.  The  cases  in 
which  a  distinction  has  been  made  bctwi>€i) 
capital  employed  and  capital  invested  have 
no  application  here.  If  a  corporation  were 
formed  for  the  sole  purpose  of  the  invest 
ment  of  capital,  such  investment  would 
clearly  be  an  employment  of  its  capital.  It 
is  only  where  the  organization  has  been  for 
a  dififerent  purpose  that  the  mere  investment 
or  passive  use  of  capital  has  not  been 
deemed  an  employment  thereof. 

It  is  argued  that  the  statute  should  be 
construed  so  as  to  exempt  the  relator  from 
this  tax,  because,  if  we  look  behind  the  cor- 
poration to  the  owner,  Senator  Clark,  he  has 
received  no  advantage  for  which  the  tax 
might  be  said  to  be  due.  He  has  personally 
paid  the  tax  upon  the  real  estate,  and  also 
the  organization  tax  for  the  corporation, 
and  it  is  contended  that  it  is  inequitable 
and  unjust  to  require  him  to  pay  any  more, 
inasmuch  as  he  has  received  no  equivalent 
from  the  state.  The  obvious  answer  to  this 
argument  is  that  he  has  chosen,  for  some  un- 
disclosed reason  which  he  denominates  his 
personal  convenience,  to  transfer  his  prop- 
erty to  a  corporation  which  appears  to  be 
employing  that  property  just  as  he  would 
employ  it  if  the  title  remained  in  himself: 
and  that  when  capital  is  thus  employed,  the 
legislature  of  the  state  has  commanded  that  it 
shall  be  taxed  in  this  manner.  There  is  do 
apparent  hardship  in  compelling  a  person  to 
pay  for  employing  his  capital  through  the 
agency  of  a  corporation,  if  he  sees  fit  to  or- 
ganize one  for  his  own  convenience.  Even 
if  there  were,  this  would  be  a  matter  for 
the  consideration  of  the  legislature,  and  not 
for  the  courts. 

The    order    of    the    Appellate    Division 
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should  be  reversed,  and  the  determination  of 
the  state  comptroller  confirmed,  with  costs 
to  tha  appellant  in  both  courts. 

Cnllen,    Ch.    J.,    and    Halght,    Vann, 
WemeTy  Hlscock,  Chase,  JJ.«  concur. 


NEW  TORK  COURT  OF  APPEAIiS. 

CITY  OF  NEW  YORK^  Respt, 

ISAAC  L.  RICE  et  al.,  Appts. 

(198  N.  Y.  124,  91  N.  E.  283.) 

Mnnlclpal  corporation  —  structure  on 
street  —  poiw^er  to  authorize. 

1.  A  municipal  corporation  which  owns 
the  fee  of  its  streets  has  no  implied  author- 
ity to  permit  the  erection  by  an  abutting 
owner  of  a  solid  wall  of  masonry  extending 
6  or  7  feet  onto  the  sidewalk,  for  the  con- 
venience of  its  building  and  in  keeping  with 
its  architectural  design,  although  by  reason 
of  its  decorative  and  artistic  appearance  it 
enhances  the  attractiveness  of  the  street. 

Same  —  reTOcation  of  permit  —  notice. 

2.  A  demand  by  a  municipal  corporation 
which  has  given  an  illegal  permit  to  main- 
tain a  structure  on  the  sidewalk,  that  it  be 
removed,  is  sufficient  notice  of  revocation 
of  the  permit. 

Equity  —  structures  In  street  —  remoTal. 

3.  Equity  has  jurisdiction  of  a  suit  to 
eompel  the  removal  of  a  structure  from  a 
sidewalk,  which  the  owner  claims  the  right 
to  maintain  under  the  authority  of  the  mu- 
nicipality. 

.(Edward  T.  Bartlett»  J.,  dissents.) 

(March  15,  1910.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  judgment  of  a  Special  Term,  Part  3,  for 
New  York  County  in  plaintiff's  favor  in  an 
action  brought  to  compel  the  removal  of  a 
certain  masonry  wall  which  extended  upon 
a  public  sidewalk.    Affirmed* 

Statement  by  Gray,  J.: 

The  city  of  New  York  brought  this  ac- 
tion to  restrain  the  defendant  Rice  from 
maintaining,  and  to  compel  him  to  remove, 
a  masonry  wall  about  his  property,  at  the 
southeast  corner  of  Eighty-Ninth  street  and 
Riverside  Drive,  which  had  been  construct- 
ed beyond  the  house  or  building  line  and 
upon  the  public  streets  aforesaid.  From 
the  findings  made  by  the  trial  court  it  ap- 
pears that  Rice,  being  the  owner  of  a  plat 
of  land,  which  he  had  terraced  up  from  the 
street  level,  in  1899,  constructed  about  it  a 
solid  masonry  wall,  over  7  feet  in  height. 
It  was  supported  on  the  outside  by  six 
stone  piers,  or  pillars,  about  15  feet  in 
height,  and  upon  the  wall  was  a  stone  cop- 
ing a  foot  and  a  half  in  width.  This  wall, 
with  its  piers,  or  pillars,  on  Eighty-Ninth 
street,  extended  6  feet  into  <he  street,  be- 
yond the  house  or  building  line,  and  on 
Riverside  Drive  7  feet.  Rice  obtained  the 
following  permission,  by  a  resolution  of  the 
municipal  assembly  of  the  city  of  New 
York:  "Resolved,  that  permission  be  and 
the  same  hereby  is  given  to  Isaac  L.  Rice,  of 
Number  400  West  End  avenue,  borough  of 
Manhattan,  and  city  of  New  York,  who  is 
about  to  build  a  residence  at  the  south- 
east corner  of  Eighty-Ninth  street  and 
Riverside  Drive,  in  the  said  borough  and 
city,  to  erect  up  to  and  upon  the  stoop  line 


Note,  ^^  Power  of  municipality  to  per- 
mit abutting  ^icners  to  extend  struo' 
tures  into  f.t-eet. 

This  note  is  confined  to  cases  of  encroach- 
ments by  permanent  structures.  It  does  not 
cover  the  power  to  permit  the  erection  of 
signs,  awnings,  overhead  bridges  or  arches, 
area  ways,  or  the  right  to  permit  merchants 
to  use  the  streets  for  the  purpose  of  busi- 
ness. 

It  is  a  general  rule  that  a  municipal  cor- 
poration cannot,  in  the  absence  of  express 
authority  from  the  legislature,  permit  abut- 
ting owners  to  extend  their  buildings,  and 
parts  thereof,  into  the  street. 

Thus  it  was  held  in  First  Nat.  Bank  ▼. 
Tyson,  133  Ala.  459,  69  L.R.A.  399,  91  Am. 
6i  Hep.  46,  32  So.  144,  that  a  municipal 
corporation  had  no  power  to  authorize  the 
erection  of  pillars  of  a  bank  building  26 
bches  beyond  the  property  line.  The  court 
••id:  "It  is  again  well  settled  that  a  mu- 
nicipal corporation  cannot  license  the  erec- 
tion or  commission  of  a  nuisance  in  or  on 
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a  public  street.  'A  building,'  says  Dillon, 
'or  other  structure  of  like  nature,  erected 
upon  a  street  without  the  sanction  of  the 
legislature,  is  a  nuisance,  and  the  local  cor- 
porate authorities  of  a  place  cannot  give  a 
valid  permission  thus  to  occupy  streets, 
without  express  power  to  this  end  conferred 
on  them  by  the  charter  or  statute.  The 
usual  power  to  regulate  and  control  streets 
has  even  been  held  not  to  authorize  the  mu- 
nicipal authorities  to  allow  them  to  be  en- 
croached upon  by  the  adjoining  owner,  by 
erections  made  for  his  exclusive  use  and  ad- 
vantage, such  as  porches  extending  into  the 
streets,  or  flights  of  stairs  leading  from  the 
ground  to  the  upper  stories  of  buildings, 
standing  on  the  line  of  the  streets.  The 
person  erecting  or  maintaining  a  nuisance 
upon  a  public  street,  alley,  or  place  is  liable 
to  the  adjoining  owner  or  other  person  who 
suffers  special  damages  therefrom.' " 

And  the  rule  that  a  municipality  has,  in 
the  absence  of  express  legislative  authority, 
no  power  to  authorize  abutting  owners  to 
extend    buildings    or    structures    into    thiS 
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of  the  said  premises  at  Eighty-Ninth  street 
and  Riverside  Drive,  a  terrace  wall,  approxi- 
mately 8  feet  high,  to  be  composed  of  rough 
stone  faced  with  marble  or  limestone,  such 
terrace  wall  to  constitute  a  part  of  the 
architectural  motive  of  the  stoop  and  en- 
trance leading  to  the  said  contemplated  resi- 
dence." Thereafter,  and  about  the  time  of 
the  completion  of  the  wall,  he  further  ob- 
tained from  the  commissioner  of  parks,  of 
the  borough  of  Manhattan,  the  following 
consent:     "Consent  is  hereby  given  to  the 


maintenance  of  a  terrace  wall  by  Isaac  H 
Rice,  New  York  city,  in  front  of  his  prem- 
ises, on  the  stoop  line,  at  the  southeast  cor- 
ner of  Riverside  Drive  and  Eighty-Ninth 
street,  as  shown  on  plan  filed  with  this  de- 
partment, by  Henry  B.  Hertz,  architect. 
This  consent  is  not  to  be  considered  a  prece- 
dent for  favorable  action  upon  application 
for  permits  to  erect  similar  walls  upon  the 
stoop  line.  In  this  case,  a  confusion  in  the 
provisions  of  the  charter,  and  the  fact  that 
the  street  front  and  park  front  are  both  in- 


street,  was  approved  and  applied  in  the 
following  cases,  where  the  authority  at- 
tempted to  be  conferred  was  held  invalid: 
John  Anisfleld  Co.  v.  Edward  B.  Grossman 
&  Co.  98  111.  App.  180;  People  ex  rel.  Faulk- 
ner V.  Harris,  203  111.  272,  96  Am.  St.  Rep. 
304,  67  N.  E.  785  (bay  windows)  ;  Chicago 
Cold  Storage  Warehouse  Co.  v.  People,  224 
111.  287,  79  N.  E.  692  (platform  higher  than 
sidewalk  erected  to  facilitate  the  loading  of 
wagons)  ;  Chicn<?o,  R.  I.  &  P.  R.  Co.  People, 
120  111.  App.  306,  affirmed  in  222  111.  427, 
78  N.  E.  790  (depot,  sheds,  and  platforms) ; 
Pettis  V.  Johnson,  56  Ind.  139  (authority  to 
lessor,  in  lease  of  building  for  purpose  of 
city  oflices,  to  erect  and  permanently  main- 
tain stairway  for  reaching  upper  stories, 
invalid)  ;  Caldwell  v.  George  (Miss.)  50  So. 
631  (erecting  warehouse  on  sidewalk,  where 
no  walk  had  actually  been  constructed). 

And  in  People  ex  rel.  Mark  Cross  Co.  v. 
Aheam,  124  App.  Div.  844,  109  N.  Y.  Supp. 
249,  where  it  was  claimed  that  a  platform 
and  portico  extending  into  an  avenue  over 
15  feet,  erected  substantially  on  the  space 
formerly  occupied  by  a  courtyard,  was  a 
nuisance,  the  court  said  that  such  structures 
were  unlawful,  and  that  it  was  beyond  the 
power  of  the  legislature  or  the  common 
council  to  authorize  them. 

And  a  city  not  specially  authorized  by 
the  legislature  has  no  power  to  permit  the 
erection  of  a  depot  which  extends  across  a 
street.  State  ex  rel.  Attv.  Gen.  v.  Louisville 
&  N.  R.  Co.  158  Ala.  208,  48  So.  391. 

And  an  ordinance  attempting  to  legalize 
the  erection  of  a  building  extending  into  the 
street  4  feet  beyond  the  building  line,  and 
which  enhances  the  value  of  the  builder's 
property  alone,  and  withdraws  a  portion  of 
the  street  from  public  use,  and  diminishes 
the  easements  oi  an  adjoining  owner,  and 
imposes  an  additional  burden  upon  the 
street,  is  void  as  an  invasion  of  private 
property  rights  without  compensation.  Mc- 
Millan v.  Klaw  &  E.  Constr.  Co.  107  App. 
Div.  407,  96  N.  Y.  Supp.  365. 

In  People  v.  Carpenter,  1  Mich.  .273, 
where  a  stairway  within  the  limits  of  n 
street  was  claimed  to  be  a  nuisance,  the 
court  said  that  the  city  council  had  no  pow- 
er or  authoritv  to  grant  the  exclusive  use 
of  any  of  the  streets  or  alleys  to  individuals. 

But  under  certain  charter  or  statutory 
provisions,  municipalities  have  the  poweV 
to  authorize  erections  of  this  kind. 

Thus,  under  a  section  of  the  consolidation 
act,  conferring  power  on  the  common  couu- 
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cil  to  regulate  the  use  of  streets  for  side- 
walks, signs,  signposts,  awnings,  etc.,  ^'and 
other  purposes,"  the  council  may  authorize 
th«>  building  of  a  bay  window  and  stoop. 
Broadbelt  v.  Loew,  15  App.  Div.  343,  44  N. 
Y.  Supp.  159,  affirmed  in  162  N.  Y.  642, 
57  N.  E.  1114. 

And  a  subsequent  subdivision  of  the  same 
act,  providing  that  the  city  council  shall 
have  no  power  to  authorize  the  placing  or 
continuing  of  any  encroachment  or  obstruc- 
tion upon  any  street  or  sidewalk,  except  for 
temporary  occupation,  does  not  prevent  the 
operation  of  the  first  express  provision. 
Ibid. 

And  under  a  section  of  the  consolidation 
act,  providing  in  substance  that  certain 
parts  of  streets  shall  be  subject  to  such 
rules  and  regulations  in  respect  to  the  uses 
thereof,  and  erections  and  projections  there- 
on, as  the  department  of  public  works  shall 
authorize,  that  department  has  power  to  is- 
sue a  permit  for  a  bay  window  extending 
over  the  building  line  into  the  street. 
Wormser  v.  Brown,  149  N.  Y.  163,  43  N. 
E.  524. 

And  columns  of  a  building  extending  into 
the  street  24  inches  are  not  nuisances  where 
it  appears  that  the  street  was  originally  a 
state  road,  and  that  the  abutting  owners 
own  only  to  the  street  line,  and  that  the 
city  council,  acting  under  a  provision  of  the 
city  charter  authorizing  it  to  permit  col- 
umns, pilasters,  etc.,  to  encroach  upon  any 
street,  passed  an  act  permitting  the  erec- 
tion of  the  columns  in  question,  stating  that 
thev  would  not  interfere  with  the  reason- 
able  and  substantial  use  of  the  streets. 
Sautter  v.  Utica  Citv  Nat.  Bank,  119  App. 
Div.  898,  104  N.  Y.  Supp.  1139,  affirmed  in 
193  N.  Y.  661,  87  N.  E.  1126. 

The  charter  of  Baltimore  gives  the  board 
of  estimates  power  to  grant  permits  for  the 
erection  of  bow  or  bay  windows,  hitching 
posts,  area  ways,  steps,  and  other  minor 
privileges,  upon  service  of  notice  upon  ad- 
joining property  owners,  and  such  board 
may  permit  a  fence  to  extend  3  inches  into 
an  alley.  Fralinger  v.  Cooke,  108  Md.  682. 
71  Atl.  529. 

And  in  Garrett  v.  Janes,  65  Md.  260,  3 
Atl.  597,  where  an  act  conferred  power  on 
the  mayor  and  council  to  regulate  the  limits 
within  which  it  should  be  lawful  to  erect 
steps,  porticos,  porches,  etc.,  an  entrance 
to  a  house  taking  up  a  portion  of  a  highway 
was  held  lawful. 

In  Livingston  y.  Wolf,  136  Pa.  519,  20 
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volved,  led  to  the  construction  of  the  wall 
in  good  faith  under  the  provisions  of  an 
ordinance  of  the  municipal  assembly."  The 
wall  was  erected  in  substantial  compliance 
with  the  permission,  at  considerable  cost, 
and  was  ornamenta],  and  not  utilitarian,  in 
its  character.  Both  Eighty-Ninth  street  and 
Riverside  Drive  are  public  streets  of  the 
city,  in  the  borough  of  Manhattan,  and  the 
ownership  of  the  fee  of  the  bed  of  each  is 
in  the  city.  They  are  of  a  prescribed  width 
between   the   house  lines,   and   the  wall  in 


question  is  substantially  upon  what  is 
known  as  the  stoop  line  in  either  street. 
The  permits  obtained  from  the  municipal  as- 
sembly and  from  the  park  commissioner 
were  not  formally  recalled  or  otherwise  re- 
voked than  through  the  demand  of  the  plain- 
tiff, prior  to  this  action,  for  the  removal  of 
the  wall  with  its  piers  anu  pillars;  which 
demand  was  alleged  in  the  complaint  and 
is  found  to  have  been  made,  as  a  fact.  It 
was  also  found  that  the  portions  of  Eighty- 
Ninth  street  and  of  Riverside  Drive  affected 


Am.  St.  Rep.  936,  20  Atl.  551,  it  was  held 
that  an  ordinance  providing  that  a  bulk  or 
jut  window  should  not  project  over  a  cer- 
tain distance  into  the  street  implied  that 
one  might  be  built  which  did  not  exceed  that 
limit,  and  that  one  so  built  did  not  con- 
stitute an  unlawful  obstruction  to  the  street. 
And  it  was  held  in  Dannenberg  v.  Macon, 
114  Ga.  174,  39  S.  £.  880,  that  the  charter 
of  Macon  conferred  power  upon  the  cor- 
porate authorities,  in  their  discretion,  to 
^ant  encroachments  upon  its  streets.  It 
does  not  appear  in  the  case  what  the  en- 
croachment involved  was. 

Where  the  legislature  has  authorized 
cities  "to  close  and  vacate  any  street  or 
alley  or  any  portion  thereof,"  and  to  regu- 
late depots  and  depot  grounds,  a  city  may 
vacate  part  of  a  street  and  authorize  the 
erection  of  a  depot  thereon,  stipulating  that 
the  depot  company  shall  purchase  a  strip 
of  land  near  by  and  dedicate  it  for  a  street. 
Leavenworth  v.  Douglass,  59  Kan.  416,  53 
Pac.  123. 

It  has  been  held,  under  some  charter  and 
statutory  provisions,  that  no  power  to  au- 
thorize such  encroachments  was  conferred. 
Thus,  under  a  charter  provision  that  the 
municipal  assembly  shall  have  no  power  to 
authorize  the  placing  or  continuing  of  any 
encroachment  upon  a  street,  except  of  a 
temporary  xiature,  it  has  been  held  that  a 
wall  of  a  permanent  structure  which  ex- 
tends over  3  feet  into  the  street  cannot  be 
authorized,  nor  can  it  be  authorized  under 
the  act  giving  park  commissioners  power  to 
authorize  and  regulate  projections,  since 
«nch  provision  must  be  talcen  in  connection 
with  the  other  provisions  of  the  charter  re- 
lating to  the  inalienability  of  streets. 
Ackerman  v.  True,  175  N.  Y.  353,  67  N.  E. 
629. 

And  the  board  of  aldermen  and  park  com- 
missioners have  no  power,  under  such  acts, 
to  authorize  the  building  of  a  bay  window 
and  portico  which  extend  beyond  a  set-back 
line  agreed  to  by  the  abutting  owners  to 
widen  the  sidewalk.  Williams  v.  Robert  M. 
Silverman  Realty  &  Constr.  Co.  Ill  App. 
Div.  679,  97  N.  Y.  Supp.  946. 

So,  a  city  council  has  no  authority  to 
authorize  the  erection  of  an  outside  stair- 
way occupving  a  position  on  the  sidewalk, 
although  the  charter  gives  full  power  to  lay 
out,  open,  widen,  alter,  close,  fill  in,  grade, 
vacate,  or  abolish  streets,  where  it  further 
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provides  that  the  council  shall  not  grant 
exclusive  privileges  to  use  the  streets  or 
public  grounds  of  the  city.  McCormick  v. 
Weaver,  144  Mich.  6,  107  N.  W.  314. 

And  power  to  grant  the  right  to  use  the 
streets  for  bay  windows,  area  ways,  steps, 
etc.,  does  not  give  the  municipality  power 
to  grant  permission  to  erect  a  platform 
along  the  sidewalk,  and  remove  the  curb, 
so  that  wagons  may  be  more  easily  loaded. 
Brauer  v.  Baltimore  Refrigerating  &,  Heat- 
ing Co.  99  Md.  367,  66  L.R.A.  403,  105  Am. 
St.  Rep.  304,  58  Atl.  21. 

And  the  power  conferred  upon  the  city 
council  of  Philadelphia  to  make  and  estab- 
lish general  rules  for  the  regt.lation  of  bay 
windows  does  not  author; ''.e  them  to  au- 
thorize the  building  of  a  bay  window  ex- 
tending beyond  the  street  line,  in  one  par- 
ticular house  only.  Reiraer's  Appeal,  100 
Pa.  182,  45  Am.  Rep.  373;  to  the  same  effect 
is  Com.  v.  Harris,  10  W.  N.  C.  10. 

And  a  charter  provision  giving  a  city 
power  to  regulate  the  use  of  streets  for  any 
other  purpose  than  public  travel  does  not 
empower  it  to  confer  the  right  upon  a  rail- 
road to  erect  a  freight  platform  and  roof 
occupying  exclusively  12  or  more  feet  of  a 
sidewalk.  State,  Traphagen,  Prosecutor,  v. 
Jersey  City,  52  N.  J.  L.  65,  18  Atl.  586,  696. 

In  Storck  v.  Baltimore,  101  Md.  476,  61 
Atl.  330,  an  act  empowering  the  city  to 
regulate  the  obstructions  of  streets  was  held 
void  for  uncertainty  and  because  of  arbi- 
trary and  unreasonable  classification,  and 
the  city  was  impliedly  held  not  to  have  pow- 
er to  allow  the  erection  of  steps  extending 
out  onto  the  sidewalk. 

In  New  York  v.  Heft,  13  Daly,  301,  the 
court  said  that  the  common  council  of  New 
York  was  forbidden  to  permit  any  encroach- 
ment, except  the  temporary  occupation  of 
the  street  for  construction  purposes,  and  an 
ordinance  providing  that  no  one  should  be 
sued  for  placing  an  encumbrance  in  the 
street,  unless  he  persisted  in  maintaining  it 
for  ten  days  after  notice  to  remove,  was  held 
invalid. 

As  to  the  power  of  municipalities  to 
grant  or  lease  space  on  street  or  sidewalk 
for  business  purposes,  see  note  to  Chapman 
V.  Lincoln,  25  L.R.A.(N.S.)  400,  and  as  to 
the  liability  of  municipalities  for  permitting 
obstructions  to  be  placed  in  the  street,  see 
note  to  McKim  v.  Philadelphia,  19  L.R.A, 
(N.S.)   506. 
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were  within  the  jurisdiction  of  the  commis- 
sioner of  parks.  The  trial  court  reached  the 
conclusion  that  the  construction  and  main- 
tenance of  the  wall  were  illegal,  and  consti- 
tuted a  continuing  trespass  and  a  public 
nuisance;  that  the  resolution  of  the  munici- 
pal assembly  and  the  consent  of  the  com- 
missioner of  parks  were  illegal  and  void; 
and  that  the  plaintiff  should  have  judgment 
enjoining  the  further  maintenance  of  the 
structure,  and  directing  its  removal  and 
the  restoration  of  the  sidewalk  to  the  con- 
dition in  which  it  would  be  without  the 
same. 

The  judgment  entered  upon  the  decision  of 
the  trial  court  was  unanimously  affirmed  by 
the  justices  of  the  appellate  division,  in  the 
first  department,  and,  from  the  order  of  af- 
firmance, the  defendants  have  further  ap- 
pealed to  this  court. 

Mr.  Norman  6.  Jolinson,  with  Mr.  Al- 
fred F.  Seligsberg,  for  appellants: 

The  commencement  of  this  suit  cannot 
have  the  effect  of  a  revocation  of  either  per- 
mit. 

Buffalo  V.  Chadeayne,  134  N.  Y.  166,  31  N. 
£.  443. 

Structures  built  or  maintained  for  cer- 
tain purposes,  within  certain  limitations, 
and  protected  by  proper  permits,  are,  dur- 
ing the  life  of  such  permits,  legal. 

Wormser  v.  Brown,  149  N.  Y.  163,  43  N. 
E.  524;  Ackerman  v.  True,  176  N.  Y.  353, 
67  N.  E.  629;  New  York  v.  Knickerbocker 
Trust  Co.  121  App.  Div.  741,  106  N.  Y. 
Supp.  506;  People  ex  rel.  Mark  Cross  Co. 
v.  Ahearn,  124  App.  Div.  844,  109.  N.  Y. 
Supp.  249. 

The  permitted  uses  and  similar  uses  of  the 
public  highway  lay  within  the  ordinance 
powers  of  the  municipal  assembly  at  the 
time  of  the  issuance  of  the  permit  to  Rice. 

New  York  v.  Knickerbocker  Trust  Co.  and 

People  ex  reL  Mark  Cross  Co.  v.  Ahearn,  su- 
pra. 

Many  structures  that  per  se  when  placed 
on  the  public  highway  would  be  embraced 
by  the  term  "public  nuisance"  lose  their 
character  as  such  when  sanctioned  by  per- 
mits from  the  proper  city  authorities. 

Sautter  v.  Utica  City  Nat.  Bank,  45  Misc. 
16,  90  N.  Y.  Supp.  838,  affirmed  in  193  N.  Y. 
661,  87  N.  E.  1126;  Broadbelt  v.  Loew,  15 
App.  Div.  343,  44  N.  Y.  Supp.  159,  affirmed 
in  102  N.  Y.  642,  57  N.  E.  1114;  Babbage  v. 
Powers,  130  N.  Y.  281,  14  L.R.A.  398,  29 
N.  E.  132;  Jorgensen  v.  Squires,  144  N.  Y. 
285,  39  N.  E.  373. 

Messrs.  Theodore  Connolly  and  Clar- 
ence L.  Barber,  with  Mr.  Francis  K. 
Pendleton,  for  respondent: 

A  court  of  equity  had  jurisdiction  and  it 
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was  the  proper  court  to  determine  the  con- 
troversy. 

New  York  v.  Knickerbocker  Trust  Co.  104 
App.  Div.  223,  93  N.  Y.  Supp.  937;  New 
York  V.  De  Peyster,  120  App.  Div.  763,  105 
N.  Y.  Supp.  612,  affirmed  in  190  N.  Y.  547, 
83  N.  E.  1123;  Oxford  v.  Willoughby,  181 
N.  Y.  160,  73  N.  E.  677. 

If  the  wall  was  not  justified  by  the  per- 
mits, it  was  a  public  nuisance  and  should 
be  abated. 

Davis  V.  New  York,  14  N.  Y.  606,  67  Am. 
Dec.  186;  Babbage  v.  Powers,  130  N.  Y.  281, 
14  L.R.A.  398,  29  N.  E.  132;  Ackerman  y. 
True,  176  N.  Y.  363,  67  N.  E.  629;  McMil 
Ian  V.  Klaw  &  E.  Constr.  Co.  107  App.  Div. 
411,  95  N.  Y.  Supp.  365. 

Although  the  title  to  the  streets  in  the 
city  of  New  York  is  in  the  municipality  it- 
self, held  in  trust  for  public  use,  the  board 
of  aldermen  and  the  park  commissioners  of 
such  city  have  no  power  to  grant  licenses  tu 
private  landowners  to  encroach  upon  the 
street  line. 

Williams  v.  Robert  M.  Silverman  Realty 
k  Constr.  Co.  Ill  App.  Div.  679,  97  N.  Y. 
Supp.   946. 

U.he  title  to  the  streets  being  in  the  city 
as  trustee  for  the  public,  no  grant  or  per- 
mission can  be  legally  given  which  will  in- 
terfere with  their  public  use.  The  right  of 
the  public  to  the  use  of  the  streets  is  abso- 
lute and  paramount  to  any  other. 

Deshong  v.  New  York,  176  N.  Y.  475,  68 
N.  E.  880;  New  York  v.  Knickerbocker  Trust 
Co.  104  App.  Div.  223,  93  N.  Y.  Supp.  937; 
People  ex  rel.  Mark  Cross  Co.  v.  Ahearn, 
124  App.  Div.  840,  109  N.  Y.  Supp.  249; 
Hatfield  v.  Strauss,  117  App.  Div.  678,  102 
N.  Y.  Supp.  934,  affirmed  in  189  N.  Y.  208, 
82  N.  E.  172. 


Gray,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  concede  that  the  permits 
granted  by  the  municipal  assembly  and  by 
the  commissioner  of  parks,  under  which  the 
wall  in  question  was  constructed  beyond  the 
house,  and  within  the  street,  lines,  were  rev- 
ocable; but  they  insist  that,  for  want  of  a 
revocation  by  appropriate  action,  the  per- 
mits remain  in  full  force.  Their  contention 
is,  and  necessarily  must  be,  that  there  was 
authority,  under  the  provisions  of  the  city 
charter,  in  the  governing  body,  or  in  this 
department  of  the  municipality,  to  authorize 
a  structure  of  this  purely  ornamental  or 
decorative  character.  I  tliink  the  appeal 
must  fail.  It  is  not  a  question  of  discretion, 
within  the  exercise  of  which  that  which  is 
actually  an  occupation  or  obstruction  of 
the  street  by  an  abutting  property  owner 
might,  nevertheless,  because  of  its  decorativt 
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«T  artiBtic  construction,   as  enhancing  the 
attractiveness  of  the  streets  or  park  thor- 
oiighfares,  be  permitted.     It  is  a  question, 
simplj,  of  the  existence  of  any  power  in 
the  municipality  to  consent  to  a  permanent 
use  of  any  part  of  a  street  for  private  pur- 
poses.   That  the  construction  of  this  wall 
was  for  the  private  purposes  of  the  owner  of 
the  property  inclosed  by  it  is  indisputable, 
and  it  cannot  be  material  how  far  it  was  a 
decorative  feature  of  the  neighborhood,   if 
neither  municipal  assembly  nor  park  depart- 
ment was  vested  with  authority  to  sanction 
its  maintenance.    The  ownership  by  the  city 
of  the  fee   of   land   in   the   streets   is  im- 
pressed with  a  trust  to  keep  the  same  open 
and  for  use  as  such.     The  trust  is  puhlici 
juris, — that  is,  for  the  whole  people  of  the 
etate, — and  is  imder  the  absolute  control  of 
the  legislature ;  in  which  body,  as  represent- 
ing the  people,  is  vested  power  to  govern  and 
to  regulate  the  use  of  the  streets.    There  is 
no  right  in  the  city  to  use  its  property  there- 
in, as  it  might  corporate  property,  nor  other- 
wise than  as  the  legislature  may  authorize 
for  some  public  use  or  benefit.     People  v. 
Kerr,  27  N.  Y.   ISff;    Kellinger    v.    Forty- 
second  Street  &  G.  Street  Ferry  R.  Ck).  50 
K.  Y.  206 ;  Deshong  v.  New  York,  176  N.  Y. 
475,  483,  68  N.  E.  880.    It  follows,  from  the 
nature  of  its  title,  that  the  city  cannot  dis- 
pose of  the  streets  for,  nor  divert  them  to, 
private  uses.     Whatever  the  power  of  con- 
trol or  of  regulation  possessed  by  the  leg- 
islature, it    is    restricted    in    the  direction 
of  what  may  be  deemed  to  be  a  public  use, 
having  in  view,  of  course,  the  demands  of  a 
progressive  civilization.    See  People  v.  Kerr, 
supra,  and  Story  v.  New  York  Elev.  R.  Go. 
90  N.  Y.  122,  43  Am.  Rep.  146.    The  streets 
were  opened  for  the  unrestricted  use  of  the 
pnhlic,  and  the  assessments    for  the    costs 
were  levied  upon   the   properties   benefited, 
and  were  paid   upon  the   implied   promise 
that  they  should  be  maintained,  in  all  their 
integrity,  as  public  highways.    Any  erection 
of   permanent    and    substantial    structures 
thereon,  not  for  a  public  use,  would  consti- 
tute an  encroachment  or  obstruction,   and 
would  therefore  be  a  public   nuisance.     Ox- 
ford V.  Willoughby,  181  N.  Y.  165,  73  N.  E. 
677.  Not  only,  therefore,  does  the  nature  of 
the  title,  by  which  the  municipality  holds 
the  streets,  forbid  the  inference  of  any  im- 
plied power  to  grant  the  permission  relied 
wpon  in  this  case,  but  such  a  power  was,  in 
«pre9s  terms,  withdrawn  by  a  provision  of 
the  charter  in  force  at  the  time.    It  contains 
the  provision  that  the  municipal  assembly 
should  have  power  to  regulate  the  use  of 
the  streets  ahd  highways;  "but  they  shall 
have  no  power  to  authorize  the  placing  or 
ttmtinuing  of  any  encroachment  or  obstruc- 
tion upon  any  street  or  sidewalk,  except  the 
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J  temporary  occupation    thereof    during    the 
erection  or  repairing  of  a  building  on  a  lot 
opposite  the  same."    Charter  of  1807  (Laws 
1897,  chap.  378)   §  49,  subd.  3.     This  pro- 
vision, as  construed  by  this  court,  denies  to 
the  municipal  authorities  any  power  to  con- 
sent to  the  private  use  of  any  part  of  the 
street  as  laid  out.     The  provision,  as  well 
as  other  statutory  provisions  relating  to  the 
jurisdiction  and  powers  of  the  department 
of  parks,  upon  which  the    appellants    lay 
stress,  as  confirming,  through  the  permit  of 
the  commissioner,  their  right  to  maintain 
the  wall,  have  received   very    definite    con- 
struction in  Ackerman  v.  True,  175  W-  Y. 
353,  67  N.  E.   629.     In  that  case,  the  de- 
fendant had  built  his  house  over  the  line  of 
the  street  to  the  extent  of  3  1-2  feet,  and 
the  action  was  brought  to  compel  him  to 
remove  so  much  of  the  building.    The  com- 
plainant was  an  adjoining  property  owner; 
but,  necessarily,  the  right  to  the  equitable 
relief,   and   to   the   compensatory    damages 
sought,  depended  upon  its  being  established 
that  there  had  been  such  an  interference  with 
public  and  common  rights  as  to  create  a  pub- 
lic nuisance.    It  was  held  that  the  encroach- 
ment upon  the  street  was  a  public  nuisance, 
being  an  obstruction  of  the  highway.     The 
premises  were  on  Riverside  Drive,  not  far 
from   these   defendants'   property,   and   the 
defendant  there  attempted  to  justify  his  acts 
under  a  permit  issued  by  the  commissioner 
of  parks,  who,  as  he  claimed,  was  invested 
with  power  to  permit  such  encroachments  on 
streets  within  the  jurisdiction  of  the  park 
board.     The  statutes  relied  upon  wore  held 
to  be  lacking  in  authority  to  the  park  board, 
or  any  member  thereof,  to  grant  to  abutting 
property  owners  "a  permit,  or  right,  to  ex- 
tend the  main  wall  of  a  permanent  and  sub« 
stantial  structure  3  feet  and  6  inches  into 
and  beyond  the  line  of  the  street."    If  such 
power  was  possessed,  it  was  observed,  it  was 
unlimited,  and  the  purpose  for  which  streets 
were  laid  out  might  be  impaired  or  defeat- 
ed.   The  charter  of  1897  was  then  in  force, 
and  it  was  said  that  any  other  construction 
would  "result  in  practically  annulling  that 
portion  of  the  charter  of  Greater  New  York 
which  provides  that  streets  and  other  pub- 
lic places  in  the  city  shall  be  inalienable. 
.     .    .    Although   it   is   true   that  the  title 
of  the  streets  in  the  city  of  New  York  is  in 
the  municipality,  that  title  is  held  by  it  in 
trust  for  public  use,  and  not  even  the  mu- 
nicipal   assembly    has    authority  to  permit 
permanent  encroachments    thereon."      Cita- 
tion is  then  made  in  the  opinion  of  the  in- 
hibitory provision  of  the    charter,    already 
given   above.      Further  provisions    of    the 
charter  relating  to  the  jurisdiction  of  the 
park  board,  under  the  Revision  of  1901,  were 
not  considered  to  have  extended  it  so  as  to 
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confer  a  right  "to  permit  an  abutting  own- 
er   upon  any  of  the    streets    of    the    city, 
to  encroach   upon   the   street  by 
the  erection  of  permanent  and  substantial 
structures  thereon."     It  was  thought  that 
the  constitutionality  of  the  statute,  if  con- 
strued to  confer  the  power  to  permit  such, 
would  be  very  doubtful.    The  case  of  Worm- 
ser  V.  Brown,  149  N.  Y.  163,  43  N.  E.  624, 
was  held  to  be  inapplicable  as  an  authority 
for  the  defendant's  case.    In  that  case,  a  bay 
window  was  constructed  under  a  permit  of 
the  park  department,  and  an  adjoining  prop- 
erty owner,  who  complained  of  it  as  an  il- 
legal   interference    with    the    street,    from 
which  he  suffered  injury,  was  defeated  upon 
two  grounds.    He  w^as  in  pari  delicto,  in  that 
there  was  an  erection  upon  his  own  prop- 
erty, extending  into  the  street  a  greater  dis- 
tance, and  he  had  failed  to  show  any  ma- 
terial injury.     The  two  cases  were  held  to 
be  distinguishable,  and  the  doctrine  of  the 
Wormser  Case  was  considered  to  be  insufli- 
cient  to  sustain  the   plaintiff's  contention. 
It  may  be  further  observed  that,  in  the  pres- 
ent case,  it  is  the  city  which  is  invoking  the 
aid  of  the  courts  in  undoing  that  which  has 
been  illegally  done.    Our  decision  of  Acker- 
man  V.  True  has  been   followed    in    several 
well-considered  opinions  by  the  appellate  di- 
vision of  the  supreme  court,  and  its  author- 
ity should  not  now  be  questioned.    See  New 
Y'ork  V.  Knickerbocker  Trust  Co.  104  App. 
Div.  223,  93  N.  Y.  Supp.  937;  McMillan  v. 
Klaw  &  E.  Constr.  Co.  107  App.  Div.  407, 
95  N.  Y.  Supp.  365;  Williams  v.  Robert  M. 
Silverman  Realty  i  Constr.  Co.   Ill    App. 
Div.  679,  97  N.  Y.  Supp.  945;   Hatfield  v. 
Straus,  117  App.  Div.  671,  102  N.  Y.  Supp. 
934;    People    ex     rel.    Mark    Cross    Co.    v. 
Ahearn,  124  App.  Div.  840,  109  N.  Y.  Supp. 
249. 

Cases  which  relate  to  the  right  to  con- 
struct and  to  maintain  vaults  or  cellars  un- 
der sidewalks  of  streets  are  inapplicable,  in- 
asmuch as  by  the  charter  of  Greater  New 
York,  and  by  statute  for  many  years  there- 
tofore, authority  had  been  expressly  con- 
ferred upon  municipal  authorities  to  make 
and  to  repeal  ordinances  in  relation  to  the 
construction  and  use  of  vaults.  In  Deshong 
V.  New  York,  176  N.  Y.  475,  68  N.  E.  880, 
that  subject  is  quite  fully  discussed.  I 
think  it  to  be  fairly  clear  that  there  is  a 
distinction  between  the  right  to  permit  the 
use  of  the  subsoil  of  a  city  street  by  an 
abutting  owner  and  the  right  to  permit  a 
permanent  encroachment  upon  the  street, 
by  which  the  absolute  right  of  the  people 
to  the  uninterrupted  use  thereof  may  be 
diminished.  So,  too,  with  respect  to  street 
awnings,  which  have  been  held  to  be  within 
the  power  of  the  city  authorities  to  author- 
ize, the  legislature  has  classified  them  with 
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signs,  horse  troughs,  telegraph  posts,  and 
such  like  purposes,  as  legitimate  street  uses. 
See  consolidation  act  of  1882,  chap.  410, 
§  86,  and  city  charters,  in  §  49  of  act  of 
1897,  and  §  50  in  act  of  1901  (Laws  1901, 
chap.  466) ;  Hoey  v.  Gilroy,  129  N.  Y.  132, 
29  N.  E.  85.  They  are,  within  cQQimon-law 
rules,  encroachments  and  obstructions;  but 
the  most  that  could  be  said  is  that,  if  the 
legislature  has  stretched  its  power  in  dele- 
gating to  the  governing  body  of  the  munici-' 
pality  the  right  to  authorize  the  erection  of 
awnings,  such  an  encroachment  is  of  too 
unsubstantial  a  nature  to  be  seriously  con- 
sidered as  a  public  nuisance. 

I  think  that  thiere  is  no  force  in  the  objec- 
tion that  an  action  in  equity  is  not  main- 
tainable. Oxford  V.  Willoughby,  181  N.  Y. 
155,  73  N.  E.  677.  If  it  could  be  assumed 
that  some  revocation  of  the  permission  given 
was  necessary,  on  the  part  of  the  city,  its 
demand  for  the  removal  of  the  wall  was  suf- 
ficient notice  to  the  defendant  Rice  of  the 
revocation.  Upon  his  neglect  or  refusal  to 
comply  with  the  city's  demand,  and  in 
view  of  his  claim  to  be  legally  ^entitled  to 
maintain  his  wall,  the  appropriate,  as  indeed 
the  most  considerate,  way  to  proceed  to  try 
out  the  question  whether  he  could  be  com- 
pelled to  remove  the  structure  as  a  con- 
tinuing nuisance  was  to  bring  the  contro- 
versy before  a  court  of  equity,  where  it 
could  be  finally  and  completely  determined. 

For  these  reasons,  I  advise  the  affirmance 
of  the  judgment  appealed  from. 

CuUen,  Ch.  J.,  and  Halght,  Vann, 
Werner,  and  Hlscock,  JJ.,  concur. 

£dward  T.  Bartlett,  J.,  dissents. 


VIRGINIA  supreme:  COURT  OF  AF- 

P£AIiS. 

CITY    OF    RICHMOND,    Impleaded,    etc^ 

Plff.  in  Err., 
v. 

W.  H.  LAMBERT. 
(—  Va.  — ,  68  S.  E.  276.) 

Sidewalk  —  obstruction  —  step  —  lia- 
bility of  municipality. 

A  step  4^  inches  high  and  10^  wide,  placed 

Note.  —  The  question  of  liability  of  mu- 
nicipal corporations  for  defects  or  obstruc- 
tions in  streets  is  covered  in  the  note  to 
Elam  V.  Mt.  Sterling,  20  L.R.A.(N.S.)  512. 
See  also  note  on  liability  of  municipal  cor- 
poration for  permitting  obstruction  to  be 
placed  in  street,  in^  19  L.R.A.(N.S.)  607. 
As  to  power  of  municipality  to  permit  abut- 
ting owners  to  extend  structures  into  the 
street,  see  note  to  New  York  v-  Rioe^ 
ante,  375 


1910. 


RICHMOND  V.  LAMBERT. 


381 


on  the  sidewalk  against  a  building,  to  facili- 
tate access  to  it,  is  not  an  obstruction  to 
the  walk  which  will  render  the  municipality 
liable  for  permitting  its  presence  there  in 
c&se  a  pedestrian  falls  over  it,  to  his  injury. 

(June  9,  1910.) 

ERROR  to  the  Circuit  Court  for  the  City 
of  Richmond  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendants'  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  R.  Pollard  and  6.  W.  An- 
derson for  plaintiff  in  error. 

Messrs.  John  A.  Jjamb  and  S.  A.  An- 
derson for  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  brought  by  Lambert 
against  the  city  of  Richmond,  to  recover 
damages  for  an  injury  which  was  received 
by  him  from  a  fall,  due,  as  he  contends, 
to  the  negligence  of  the  city  of  Richmond  in 
failiitg  to  keep  its  streets  in  a  reasonably 
safe  condition.  The  particular  ground  of 
complaint  stated  in  the  declaration  is  that 
there  was  a  step  on  Williamsburg  avenue, 
one  of  the  streets  of  the  city,  between 
Louisiana  and  Graham  streets,  in  front  of 
the  building  known  as  "No.  3822,"  over 
which  the  plaintiff  stumbled  and  fell,  and 
received  the  injury  of  which  he  complains. 
In  obedience  to  a  provision  of  the  charter 
of  the  city  of  Richmond,  Segar  Waters, 
Orelia  Waters,  and  A.  Anderson,  who  were 
the  "owners,  users,  or  lessees  of  the  prop- 
erty" in  front  of  which  the  step  was  situ- 
ated, were  made  parties  defendant,  and  such 
proceedings  were  had  as  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  for  $2,000, 
and  the  case  is  before  us  upon  a  writ  of  er- 
ror. 

During  the  progress  of  the  trial  there 
vere  many  exceptions  taken  to  the  rulings 
of  the  court ;  but  in.  the  view  which  we  take 
of  the  case,  we  deem  it  necessary  to  con- 
■ider  but  one  of  them,  a  decision  of  which 
will  be  conclusive  of  the  controversy. 

The  court  was  asked  to  instruct  the  jury 
*«  follows:  "The  court  instructs  the  jury 
that  though  they  believe  from  the  evidence 
that  the  step  in  the  declaration  mentioned 
was  an  encroachment  upon  the  street,  and 
that  the  plaintiff  received  injury  by  coming 
in  contact  therewith,  as  in  the  declaration 
alleged,  and  that  the  same  was  the  proxi- 
loate  cause  of  the  accident,  yet,  inasmuch 
as  the  evidence  in  the  ease  as  to  the  na- 
ture, size,  character,  and  use  of  the  said 
■t«p  is  dear,  and  is  without  conflict,  the 
court  iastructs  the  jury  that,  as  a  question 
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of  law,  the  said  step  was  not  such  an  ob- 
struction in  the  street  as  to  render  the  city 
of  Richmond  liable  for  the  injury  resulting 
therefrom,  and  they  should  find  a  verdict  for 
the  defendant  the  city  of  Richmond." 

The  step  in  question  was  4^  inches  high 
and  10^  inches  wide,  was  close  up  to  the 
building  in  front  of  which  it  was  placed, 
and  was  used  as  a  means  of  access  to  it.  We 
are  of  opinion  that  such  a  step,  in  such  a 
place,  did  not  constitute  an  unlawful  ob- 
struction in  the  street,  and  did.  not  inter- 
fere to  an  appreciable  or  unreasonable  ex- 
tent with  the  use  of  the  sidewalk. 

In  Parrish  v.  Huntington,  57  W.  Va.  286, 
50  S.  £.  416,  it  is  said:  "A  municipal  cor- 
poration is  not  an  insurer  against  accidents 
upon  streets  or  sidewalks.  Nor  is  every  de- 
fect therein,  though  it  may  cause  the  injury 
sued  for,  actionable.  It  is  sufficient  if  the 
street  is  in  a  reasonably  safe  condition  for 
travel  in  the  ordinary  modes,  with  ordinary 
care,  by  day  or  night;  and  whether  so  or 
not  is  a  practical  question,  to  be  deter- 
mined in  each  case  by  its  particular  circum- 
stances. Where  the  evidence  is  without  con- 
flict, and  it  is  clear  and  conclusive  there- 
from that  a  particular  obstruction  existed 
upon  the  sidewalk  of  the  street  of  a  munic- 
ipal corporation,  it  is  a  question  of  law  as 
to  whether  or  not  the  obstruction  was  such 
as  to  render  the  sidewalk  not  in  a  reason- 
ably safe  condition,  and  thereby  make  the 
corporation  liable  in  .damages  to  a  person 
injured  by  reason  thereof." 

In  Robert  v.  Powell,  168  N.  Y.  411,  65 
L.R.A.  775,  85  Am.  St.  Rep.  673,  61  N.  E. 
699,  it  was  held  that  a  stepping-stone  to 
facilitate  access  to  carriages,  placed  near  the 
edge  of  the  sidewalk,  which  does  not  inter- 
fere in  the  least  with  the  use  of  the  road- 
way, or  to  an  appreciable  extent  with  the 
use  of  the  sidewalk,  is  not  a  nuisance,  so  as 
to  give  a  foot  passenger,  injured  by  stum- 
bling over  it  in  attempting  to  cross  the 
street  at  a  time  when  it  is  plainly  visible, 
a  right  of  action  against  the  owner.  In 
the  course  of  the  opinion  the  court  said: 
"The  stepping-stone  in  this  case,  located 
upon  the  sidewalk  in  front  of  a  private 
house,  was  a  reasonable  and  necessary  use 
of  the  street,  not  only  for  the  convenience 
of  the  owner  of  the  house,  but  for  other 
persons  who  desired  to  visit  or  enter  the 
house  for  business  or  other  lawful  purpose. 
It  did  not  interfere  in  the  least  with  the  use 
of  the  roadway  or  bed  of  the  street,  nor  did 
it  interfere  to  any  appreciable  or  unreason- 
able extent  with  the  use  of  the  sidewalk. 
There  was  8  feet  of  a  clear  open  spnce  upon 
the  sidewalk  for  the  use  of  travelers;  and 
the  fact  that  the  plaintiff,  while  hurrying  in 
the  nighttime  to  take  a  cab,  stumbled  over 
the  stone,  when  the  place  was  well  lighted 
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and  the  object  plainly  visible,  does  not 
prove,  or  tend  to  prove,  that  the  defendant 
was  guilty  of  any  wrong  or  breach  of  duty 
in  maintaining  the  stepping-stone  in  front 
of  her  house.  It  is  true  that  the  plainti£f 
was  injured;  but  that  was  the  result  of  an 
accident,  due,  possibly,  to  his  own  fault,  but, 
at  all  events,  not  to  any  fault  on  the  part 
of  the  defendant,  or  to  any  unlawful  ob- 
struction by  the  defendant  of  the  street." 

In  Dubois  v.  Kingston,  102  N.  Y.  219,  56 
Am.  Rep.  804,  6  N.  E.  273,  a  stepping-stone 
3  feet,  4  inches  in  length,  and  20  inches 
wide,  was  placed  on  the  edge  of  the  side- 
walk. The  court  observed  that  the  stone 
was  not  of  unusual  size,  or  located  in  an  im- 
proper place,  and  that  it  would  be  extend- 
ing the  liability  of  cities  too  far  to  hold 
them  liable  for  permitting  stepping-stones 
on  the  edge  of  sidewalks. 

In  Wolff  V.  District  of  Columbia,  196  U. 
S.  162,  49  L.  ed.  426,  26  Sup.  Ct.  Rep.  198, 
1  A.  &  E.  Ann.  Gas.  967,  the  court  said: 
"There  are  objects  which  subserve  the  use 
of  streets,  and  cannot  be  considered  ob- 
structions to  them,  although  some  portion  of 
their  space  may  be  occupied." 

"It  would  be  adding  to  the  corporate  lia- 
bility beyond  reasonable  limits,'*  said  Mr. 
Justice  Miller  in  Dubois  v.  Kingston,  supra, 
"to  hold  that  stepping-stones,  which  are  al- 
most a  necessity  in  providing  for  the  in- 
terest, comfort,  and  convenience  of  the  pub- 
lic in  the  maintenance  of  walks,  avenues, 
and  streets,  constitute  a  nuisance  or  obstruc- 
tion, and  that  corporations  are  liable  for 
damages  by  reason  of  accidents  caused  there- 
by." 

The  cases  we  have  cited  have  dealt  specific- 
ally with  objects  such  as  hydrants,  hitching 
posts,  telegraph  poles,  awning  posts,  and 
stepping-stones  in  the  sidewalk  next  to  the 
street  or  curb,  and  they  have  been  held  not 
to  constitute  a  nuisance,  but  to  be  a  reason- 
able and  necessary  use  of  the  street.  In  the 
case  before  us  the  stepping-stone  was  equally 
useful  and  equally  necessary  to  the  enjoy- 
ment of  the  premises  in  front  of  which  it 
was  placed;  indeed,  it  subserved  the  conven- 
ience of  a  greater  number  of  persons  than 
a  horse-block  would  have  done.  The  number 
of  such  steps  in  this  city  is  very  great.  To 
compel  their  removal  would  be  a  great  hard- 
ship, and  we  think  it  may  safely  be  left  to 
the  city  to  determine  when  their  removal 
should  be  required. 

This  case  is  to  be  diflferentiated  from  that 
of  Richmond  v.  Gentry  (Va.)  68  S.  E.  274, 
by  the  fact  that  the  stone  in  that  case  was 
10  inches  from  the  building  in  front  of  which 
it  was  placed,  and  therefore  in  the  midst  of 
the  sidewalk. 

We  are  of  opinion  that  the  court  erred  in 
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refusing  to  grant  instruction  G,  and  that  for 
this  error  its  judgment  must  be  reversed. 

Harrison,  J.,  absent. 


PENNSYLVANIA    SUPREMB    COURT. 

JULIA  ANSPACH 

V. 

PHILADELPHIA  t  READING  RAILWAT 
COMPANY,  Appt. 

(226  Pa.  628,  74  Atl.  373.) 

Railroad  crossing  —  accident  —  stranger 
—  duty  to  listen. 

1.  A  railroad  company  cannot  be  held  lia- 
ble for  the  death  of  one  who  drives  on  the 
track  upon  a  railroad  crossing  without  look- 
ing or  listening  foi:^  approaching  trains,  be- 
cause he  was  unfamiliar  with  the  country,, 
where  it  omits  the  performance  of  no  duty 
which  it  owes  him. 

Evidence  —  negative  —  weight. 

2.  Evidence  of  witnesses  that  they  did 
not  hear  signals  given  by  a  railroad  "train 
for  a  street  crossing  will  not  establish  negli- 
gence on  the  part  of  the  railroad  company 
where  the  tram  operatives  testify  positive- 
ly that  they  were  given. 

(October  11,   1909.) 


Note.  —  Liability  for  Hilling  or  injuring- 
at  railroad  crossing  one  who  went  on 
crossing  without  knowledge  of  its  ex- 
istence. 

The  fact  that  a  traveler  approaching  a 
crossing  is  ignorant  of  its  existence  obvi- 
ously, as  a  general  proposition,  imposes  n& 
greater  duty  upon  toe  railroad  company  in 
operating  its  trains  over  the  crossing  than 
if  he  were  aware  of  its  existence.  But  the 
company  may,  by  its  omission  of  some- 
duties,  subject  itself  to  a  liability  for  in- 
jury to  one  ignorant  of  a  crossing,  where 
it  would  not  be  liable  if  he  knew  thereof. 
For  example,  where  an  injury  at  a  crossing 
is  caused  by  a  disregard  of  the  statutory 
requirement  to  maintain  an  adequate  sign- 
board at  a  crossing,  such  omission  would 
constitute  negligence  which  would  justify 
a  recovery  on  the  part  of  one  who  was  a 
stranger  to  the  locality  and  wholly  ignorant 
of  the  existence  of  the  crossing,  or  the  pres- 
ence of  any  signboard;  and  such  was  the 
conclusion  reached  in  Lewis  v.  Long  Island 
R.  Co.  162  N.  Y.  52,  60  N.  E.  548;  Henn  v. 
Long  Island  R.  Co.  61  App.  Div.  292,  66- 
N.  Y.  Supp.  21 ;  Stewart  v.  Long  Island  R. 
Co.  64  App.  Div.  623,  66  N.  Y.  Supp.  436, 
affirmed  without  opinion  in  166  N.  y.  604» 
59  N.  E.  1130  (all  of  the  cases  arose  from 
the  same  accident). 

So,  where  the  company  has  been  negli- 
gent in  operating  its  trains  over  the  crosa- 
iner,  the  defense  of  contributory  negligence- 
will  not  be  established  by  showing  Uiat  the* 
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4PPEAL  by  defendant  from  a  judgment 
of  the  Ck>tirt  of  Common  Pleas  for 
Schuylkill  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  the 
death  of  plaintifTs  husband  which  was  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

Ihe  facts  are  stated  in  the  opinion. 

Mr.  John  F.  Wlialen,  for  appellant: 

It  was  the  duty  of  the  deceased  to  stop, 
look,  and  listen  for  approaching  trains  be- 
fore attempting  to  cross  the  track,  irre- 
spective of  his  knowledge  of  the  country. 

Wade  V.  Western  Maryland  R.  Co.  220  Pa. 
578,  69  Atl.  1112;  Dry  den  v.  Pennsylvania 
R.  Co.  211  Pa.  620,  61  Atl.  249;  Baker  v. 
Pennsylvania  R.  Co.  182  Pa.  336,  37  Atl. 
933;  Hess  v.  Williamsport  &  N.  B.  R.  Co. 
181  Pa.  492,  37  AtL  568 ;  Urias  v.  Pennsyl- 
vania R.  Co.  152  Pa.  326,  25  Atl.  566;  Gleim 
V.  Harris,  181  Pa.  387,  37  Atl.«515;  Ganga- 
wer  V.  Philadelphia  ft  R.  R.  Co.  168  Pa.  265, 

32  Atl.  21;  Mulvaney  v.  Pittsburgh  R.  Co. 
213  Pa.  343,  62  Atl.  926;  Blotz  v.  Lehigh 
Valky  R.  Co.  212  Pa.  154,  61  Atl.  832; 
Holden  v.  Pennsylvania  R.  Co.  169  Pa.  1,  32 
Atl.  103;  Pennsylvania  R.  Co.  t.  Beale,  73 
Pa,  504, 13  Am.  Rep.  753;  Whitman  v.  Penn- 
sylvania R.  Co.  156  Pa.  175,  27  Atl.  290; 
Gray  v.  Pennsylvania  R.  Co.  172  Pa.  383, 

33  Atl.  697 ;  Kinter  v.  Pennsylvania  R.  Co. 
204  Pa,  497,  93  Am.  St.  Rep.  795,  54  Atl. 
276;  Yevsack  v.  Lackawanna  &  W.  Valley 
R.  Co.  221  Pa.  493,  18  L.R.A.(N.S.)  619, 
128  Am.  St.  Rep.  746,  70  Atl.  837;  Moose 
Brewing  Co.  t.  Pennsylvania  R.  Co.  36  Pa. 
Super.  Ct.  549;  Carroll  v.  Pennsylvania  R. 
Co.  12  W.  N.  C.  348;  Marland  v.  Pittsburgh 
&  L.  £.  R  Co.  123  Pa.  487,  10  Am.  St.  Rep. 
541,  16  Atl.  624;  Allyn  v.  Boston  t  A.  R. 
Co.  105  Mass.   77. 

Messrs.  James  B.  Reilly,  W.  J.  White- 


house,  and  O.  A.  Whitehonse,  for  appel- 
lee: 

The  testimony  of  three  witnesses  that  they 
were  listening  for  some  signal  by  bell  or 
whistle  of  the  approach  of  the  train,  and 
heard  none,  constituted  more  than  a  «ctn- 
tilla  of  evidence,  and  was  of  a  higher  grade 
than  merely  negative  testimony,  and  was 
sufficient  to  warrant  submission  to  the  jury 
of  the  question  as  to  whether  or  not  proper 
signals  were  given. 

Longenecker  v.  Pennsylvania  R.  Co.  105 
Pa.  328;  Quigley  v.  Delaware  k  H.  Canal 
Co.  142  Pa.  388,  24  Am.  St.  Rep.  504,  21 
Atl.  827 ;  Daubert  v.  Delaware,  L.  k  W.  R. 
Co.  199  Pa.  345,  49  Atl.  72;  Kuntz  v.  New 
York,  C.  k  St.  L.  R.  Co.  206  Pa.  163,  55  Atl. 
915;  Pyne  v.  Delaware  L.  &'W.  R.  Co.  212 
Pa.  147,  61  Atl,  817. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

In  this  action  Julia  Anspach  seeks  to  re- 
cover damages  for  the  death  of  her  husband, 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendant.  The  plaintiff's  husband, 
John  Anspach,  resided  at  New  Philadel- 
phia, Schuylkill  county.  He  w^a  a  miner  by 
occupation,  and  was  also  constable  of  the 
borough.  On  the  morning  of  November  19, 
1903,  at  an  early  hour,  lie  left  his  home  to 
join  two  neighbors,  for  the  purpose  of  go- 
ing on  a  hunting  trip  to  the  eastern  part 
of  the  county.  They  rode  in  a  buggy,  An- 
spach and  one  of  his  companions  upon  the 
seat,  and  the  other,  who  was  driving,  seat- 
ed on  their  laps.  On  the  way  they  were 
joined  by  four  other  men,  who  rode  behind 
them  in  another  conveyance.  In  order  to 
reach  the  hunting  grounds,  they  passed 
through  the  borough  of  New  Ringgold,  about 
10  miles  southeast  of  New  Philadelphia.  At 
this  point  the  road  upon  which  they  were 


plaintiff  had  failed  upon  approaching  the 
crossing  to  look  and  listen,  where  it  ap- 
peared that  he  was  traveling  on  a  dark 
night  along  a  road  with  which  he  'was  un- 
familiar, and  was  unaware  of  the  existence 
of  the  crossing.  Chicago  k  E.  R.  Co.  v. 
Fretz  (Tnd.)  90  N.  E.  76;  Chicago,  R.  I. 
A  P.  R.  Co.  T.  Hansen,  78  Kan.  278,  96 
Pac.  668;  Winchell  v.  Abbot,  77  Wis.  371, 
46  N.  W.  665. 

Kor  would  such  defense  be  established  by 
showing  that  the  plaintiff  in  approaching 
the  crossing  in  daylight  and  ignorant  of  the 
existence  of  the  railroad  did  not  look  for 
or  eee  it,  where  it  was  not  shown  that  he 
could  have  seen  it  if  he  had  looked.  Cohen 
▼.  Eureka  k  P.  R.  Co.  14  Nev.  376. 

On  the  other  hand,  in  Allyn  v.  Boston  k 
A.  R.  Co.  105  Mass.  77,  the  defense  of  con- 
tribntory  negligence  was  held  to  be  estab- 
lished where  it  was  shown  that  the  plain- 
tiff, who  was  ignorant  of  the  existence  of 
the  crossing  at  which  he  was  injured,  was 
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driving  along  a  highway  which  ran  for  a 
mile  or  more  nearly  parallel  with  the  rail- 
road, and  was  for  the  most  of  the  distance 
in  sight  of  it,  and  which,  as  the  crossing 
was  approached,  bent  a  little  and  becran  to 
rise,  the  railroad  track  and  the  usual  sign- 
board over  the  highway  being  visible  for 
several  rods  before  the  crossing  was  readied. 
but  the  plaintiff  having  failed  to  look  up 
at  the  foot  of  the  ascent. 

In  Doyle  v.  Pennsvlvania  k  N.  Y.  Canal  k 
R.  Co.  139  N.  Y.  637,  34  N.  E.  1063,  re- 
covery was  allowed  for  injuries  received  at 
a  crossing  by  an  active  and  intelli^nt 
woman  who,  while  walking  at  night  .along 
a  street  with  which  she  was  unfamiliar,  and 
after  crossing  twenty-four  tracks,  was 
struck  at  an  isolated  track  crossing  the 
same  street,  by  the  defendant's  train,  which 
was  running  very  fast  and  upon  which  no 
bell  was  rung  nor  whistle  sounded,  she  sup- 
posing that  the  train  was  upon  another 
track. 
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traveling  crossed  at  grade,  and  at  right  an- 
gles, tlie  track  of  the  Little  Schuylkill  Rail- 
road, a  branch  of  the  Philadelphia  &  Read- 
ing, which  runs  from  Port  Clinton  to  Tama- 
qua;  the  crossing  being  70  feet  south  of  a 
railroad  station,  and  being  that  of  an  or- 
dinary country  road.  According  to  the 
testimony  of  the  companions  of  Anspach, 
they  were  not  aware  of  the  location  of  the 
railroad,  and  were  not  on  the  lookout,  but 
drove  straight  to  the  crossing,  without 
stopping  or  looking  or  listening  for  the  ap- 
proach of  a  train.  Just  as  the  horse  reached 
the  track,  a  freight  train  going  south 
reached  the  crossing.  The  horse  was  turned 
by  the  driver,  or  veered  to  one  side  of  its 
own  accord,  and  sustained  little  injury;  but 
the  buggy  was  struck  and  demolished,  its 
occupants  were  thrown  out,  and  Anspach 
fell  under  the  wheels  of  the  train,  and  re- 
ceived injuries  from  which  he  died  in  a  few 
hours.  The  train  was  made  up  of  an  engine 
and  forty-two  freight  cars,  and  was  running 
down  grade,  by  gravity,  at  a  speed,  accord- 
ing to  the  engineer,  of  10  or  12  miles  an 
hour.  It  carried  a  burning  headlight,  and 
two  other  lights  on  the  engine,  and  ap- 
proached the  crossing  on  a  straight  track 
from  a  point  2,000  feet  distant.  There  is 
ample  evidence  to  show  that  the  whistle 
was  blown  several  times  before  the  train 
reached  the  crossing,  and  that  the  bell  was 
rung  continuously  from  a  point  about  1,200 
feet  above  tiie  crossing  down  to  the  moment 
of  the  collision.  Ihe  usual  station  equip- 
ment of  lamps  for  a  country  station  was  in 
place  and  burning,  sucii  as  a  large  lamp  in 
front,  semaphore  lights  a  short  distance 
from,  and  opposite,  the  station,  and  a  light 
in  the  operator's 'office.  Yet  Anspach  and 
his  companions  apparently  neither  heard  nor 
saw  anything  to  indicate  danger  to  them, 
until  they  drove  almost  into  the  approach- 
ing engine.  The  accident  occurred  about  6 
o'clock  in  the  morning  of  a  November  day, 
while  it  was  yet  dark.  Not  so  dark,  how- 
ever, but  that  the  travelers  could,  as  they 
testified,  distinguish  teams  and  vehicles 
which  they  met  upon  the  road. 

The  first  question  which  arises  in  the  con- 
sideration of  this  case  is  whether  there  is 
any  evidence  of  any  neglect  by  the  defend- 
ant company  of  any  duty  which  it  owed  An- 
spach. Whether  or  not  he  was  acquainted 
with  the  locality  was  not  definitely  shown. 
His  companions  testified  that  they  did  not 
know  the  location  of  the  railroad,  and  for 
that  reason  they  did  not  stop,  look,  or  listen 
as  they  approached  the  track.  But  the  de- 
fendant company  was  not  to  blame  for  any 
ignorance  in  this  respect  upon  the  part  of 
Anspach.  It  was  not  its  duty  to  hunt  him 
up  and  inform  him  of  the  location  of  its 
line.  Had  the  approach  of  these  pai'ties 
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been  made  in  daylight,  no  excuse  could  have 
been  offered  for  their  failure  to  observe  the 
railroad  and  take  the  usual  precautions 
against  danger.  Nor  can  anything  be  fairlj 
predicated  in  favor  of  Anspach*  and  his  com- 
panions because  they  were  traveling  in  the 
darkness.  If  they  chose  to  use  the  highway 
at  night,  they  incurred  the  risk  of  encoun- 
tering such  obstacles  as  might  lawfully  be 
found  along  the  line  of  travel.  The  rail- 
road was  where  it  had  the  lawful  right  to 
be,  either  by  day  or  by  night.  It  is  plainly 
the  duty  of  parties  wishing  to  travel  orer 
an  unknown  road  at  night  to  inform  them- 
selves in  advance  of  possible  dangers  that 
may  beset  their  way.  Certainly  in  the  pres- 
ent case  the  defendant  company  cannot  just- 
ly be  held  responsible  for  the  results  of  the 
ignorance  of  Anspach  and  his  companions. 
Ihe  increased  risk  of  traveling  by  night  was 
one  which  th^^  assumed,  and  it  is  not  to  be 
cast  upon  the  defendant  company. 

Undoubtedly,  it  is  the  duty  of  a  railroad 
company  in  approaching  a  crossing  in  a  ru- 
ral community  to  run  at  a  reasonable  rate 
of  speed,  and  to  give  proper  warning  by 
means  of  signal  or  the  blowing  of  a  whistle 
or  the  ringing  of  the  bell.  In  this  respect 
the  evidence  is  clear  and  convincing  that 
every  reasonable  requirement  was  met.  The 
evidence  of  the  train  crew  is  that  the  whistle 
was  blown  several  times,  and  at  three  dis- 
tinct places,  as  the  train  slowly  approached 
the  station  and  the  crossing.  The  bell  was 
also  rung  continuously  for  quite  a  distance, 
and  for  some  time  before  the  collision. 
There  was  no  testimony  on  the  part  of  the 
plaintiff  that  the  whistle  was  not  blown  or 
the  bell  rung.  The  witnesses  on  that  point 
for  plaintiff  merely  said  they  did  not  hear 
the  whistle  or  bell.  Negative  testimony  of 
this  character  bv  those  who  did  not  hear,  as 
against  the  positive,  affirmative  testimony  of 
witnesses  who  did  hear,  and  who  were  in  a 
position  to  know,  is  not  enough  to  make  out 
a  charge  of  negligence.  Hauser  v.  Central 
R.  Co.  147  Pa.  440,  23  Atl.  766.  We  held 
in  Newhard  v.  Pennsylvania  R.  Co.  153  Pa. 
417,  19  L.R.A.  563,  26  Atl.  105,  where  eleven 
witnesses  testified  that  they  heard  the  whis- 
tle, as  against  plaintiff's  testimony  that  he 
did  not  hear  it,  that  the  court  must  treat 
the  allegation  that  the  whistle  was  blown 
as  a  fact,  "because  of  proof  that  convinces 
an  unprejudiced  mind  beyond  a  reasonable 
doubt."  In  Knox  v.  Philadelphia  &  R.  R- 
Co.  202  Pa.  504,  62  Atl.  90,  we  held,  as  set 
forth  in  the  syllabus,  that  "the  testimony 
of  one  witness,  a  passenger,  that  a  train 
approached  a  crossing  without  ringing  a  bpll 
or  sounding  a  whistle,  contradicted  by  the 
engineer,  fireman,  conductor,  and  brakeman, 
is  insufficient  to  carry  a  case  to  the  jury  op 
the  question  of  the  j-ailroad  company's  n^ 
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ligence."  And  in  Keiser  v.  Lehigh  Valley  R. 
O).  212  Pa.  409,  108  Am.  St.  Rep.  872,  61 
All.  903,  we  again  held  as  summed  up  in 
the  syllabus  that,  "in  a  railroad  grade 
crossing  accident  case,  the  negative  testi- 
mony of  nine  witnesses  that  they  did  not 
hear  the  whistle  blown  nor  the  bell  rung 
on  a  stormy  and  windy  night,  amounting 
only  to  a  scintilla,  cannot  prevail  against 
the  overwhelming  and  positive  testimony  of 
fourteen  witnesses,  which  conclusively  estab- 
lished the  fact  that  these  duties  were  per- 
formed. In  such  a  case  the  trial  judge  is 
warranted  in  giving  binding  instructions  to 
the  jury  to  return  a  verdict  in  favor  of  the 
defendant."  It  further  appears  definitely 
that  the  train  was  not  running  at  a  rate 
of  more  than  12  miles  per  hour,  and  was 
under  such  good  control  that  it  was  brouglit 
to  a  standstill  at  the  crossing,  when  not 
more  than  half  of  the  train  had  passed.  So 
that  in  none  of  these  things  does  it  appear 
from  the  evidence  that  there  was  any  neg- 
lect of  duty  upon  the  part  of  the  defend- 
ant company.  The  trial  judge  would  have 
been  justified  in  taking  the  case  from  the 
jury  for  want  of  sufficient  evidence,  to  jus- 
tify a  verdict  against  the  defendant. 

In  addition  to  this,  we  can  find  nothing 
in  the  evidence  to  show  any  reasonable  ex- 
cuse for  the  neglect  of  Anspach  and  his 
companions  to  take  notice  of  the  approach 
of  the  train  as  they  drove  to  meet  it  at  the 
crossing.  If  they  did  not  see  the  signal 
lights  at  the  station,  the  headlight  of  the 
approaching  locomotive,  and  one  upon  an 
engine  standing  near  by,  nor  hear  the  re- 
peated blasts  of  the  whistle,  and  the  ring- 
ing of  the  bell,  and  the  rumbling  of  a  long 
train  of  freight  cars,  then  indeed  must  they 
have  made  but  little  use  of  their  senses. 

A  careful  examination  of  the  evidence  in 
this  case  leads  us  to  the  irresistible  conclu- 
sion that  no  negligence  upon  the  part  of  the 
defendant  company  was  shown,  and  that  the 
unfortunate  ajccident  which  occurred  result- 
ed from  the  heedlessness  of  the  parties  who 
suffered  from  it.  The  responsibility  for  dis- 
posing of  this  ease  should  have  be^n  assumed 
br  the  court. 

The  assignments  of  error  are  sustained, 
•nd  the  judgment  is  reversed. 
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CORA  WELCH  and  Husband  et  al. 

<2n  U.  8.  333,  54  L.  ed.  787,  30  Sup.  Ct. 

Rep.  527.) 

Eminent  domain  —  taking  — -  easement. 

The  owner  of  a  farm,  a  part  of  which  is 
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permanently  flooded  by  a  government  dam, 
must  be  compensated,  in  addition  to  the 
value  of  the  land  taken,  for  the  lessened 
value  of  the  farm,  caused  by  the  consequent 
cutting  off  of  a  private  way  across  the 
lands  of  others,  which  is  the  only  practica- 
ble outlet  from  the  farm  to  the  county 
road. 

(April  26,  1910.) 

Note,  — '  Intetference  with,  access  to 
hightcay  from  the  part  of  parcel  not 
taken  hy  the  taking  of  another  part 
as  element  of  damages  in  condemna' 
tion» 

This  note  is  confined  to  cases  involving 
the  question  of  the  interference  of  access 
to  property  as  an  element  of  damages,  where 
a  part  of  the  property  has  been  taken  in 
eminent  domain  proceedings.  The  cases  in- 
volving the  question  of  cutting  off  access 
to  the  highway  as  a  taking,  where  no  part 
of  the  property  was  actually  taken,  as 
where  a  railroad  or  other  improvement  was 
constructed  in  a  street  or  where  the  high- 
way was  vacated,  etc.,  are  collected  in  a 
note  in  15  L.R.A.(N.S.)  49. 

And  see  note  in  25  L.R.A.(N.S.)  1265,  as 
to  right  of  abutting  owner  to  compensation 
for  interference  with  ingress  and  egress  by 
street  railway  not  considered  as  an  ad- 
ditional burden. 

For  cases  involving  the  question  as  to 
cutting  off  access  to  navigable  waters,  see 
note  in  40  L.R.A.  604. 

The  general  rule  that  the  owner  is  en- 
titled to  compensation  not  only  for  the  part 
of  the  land  actually  taken  in  condemnation 
proceedings,  but  also  to  damages  caused  to 
the  remainder  of  the  tract,  includes,  inter 
alia,  interference  with  access  to  the  high- 
way as  an  element  of  the  damages  to  be 
taken  into  consideration  in  arriving  at  the 
amount  of  compensation  to  be  awarded. 
But  while  the  inconvenience  arising  from 
increased  difficulty  of  access  owing  to  the 
particular  location  of  the  improvement  is  a 
proper  matter  for  consideration  in  estimat- 
ing the  damages,  it  must  be  considered  only 
as  it  affects  the  market  value  of  the  land, 
and  not  as  a  distinct  item  of  damages.  In 
other  words,  the  damages  awarded  must  be 
the  difference  in  the  market  value  as  it  ex- 
isted before  the  taking,  and  after  the  ap- 
propriation; but,  in  arriving  at  the  conclu- 
sion as  to  the  depreciation  in  the  market 
value,  it  is  within  the  province  of  the  jury 
to  inquire  whether  the  interference  with  the 
access  caused  a  depreciation,  and,  if  any, 
its  extent,  in  the  market  value. 

Thus,  where  land  was  rendered  inaccessi- 
ble by  the  construction  of  a  railroad  em- 
bankment, the  difference  in  the  value  of  the 
land  just  before  and  just  after  the  con- 
struction of  the  road  was  the  measure  of 
damages,  and  not  the  cost  of  constructing  a 
road  from  the  land  to  existing  highways. 
Red  River,  T.  &  S.  R.  Co.  v.  Hughes,  36  Tex. 
Civ.  App.  472,  81  S.  W.  1235. 

And  so,  also,  in  the  following  cases,  in- 
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ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Ken- 
tucky to  review  a  judgment  awarding  dam- 
ages to  the  owner  of  property  permanently 
flooded  by  a  government  dam.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Q.  Thompson,  A.  C. 
Campbell,  and  Percy  €.  Cox,  for  plain- 
tiff in  error: 

If  private  property  is  merely  lessened  in 
value  by  the  erection  of  a  public  improve- 
ment, and  is  not  invaded  or  encroached  up- 
on, there  is  no  implied  contract  to  make 
compensation  therefor. 

Northern  Transp.  Co.  v.  Chicago,  99  U. 


S.  635,  642.  25  L.  ed.  336,  339;  United 
States  V.  Lynah,  188  U.  S.  445,  465,  47  L 
ed.  539,  546,  23  Sup.  Ct.  Rep.  349;  Mills 
V.  United  States,  12  L.R.A.  673,  46  Fed.  742. 

To  constitute  a  taking  of  private  prop- 
erty such  as  is  inhibited  by  the  5th  Amend- 
ment to  the  Constitution,  unless  just  com- 
pensation is  made,  it  must  be  shown  that 
the  owner  thereof  has  been  wholly  deprived 
of  the  use  of  the  same.  If  it  has  been  mere- 
ly injured  or  its  use  impaired,  there  is  no 
taking  such  as  is  contemplated  by  said 
Amendment. 

Northern  Transp.  Co.  v.  Chicago,  supra; 
Bedford  v.  United  States,  192  U.  S.  217,  223- 


terference  with  access  to  a  highway  has 
been  held  to  be  an  element  of  damages  to  be 
considered  in  arriving  at  the  conclusion  as 
to  the  amount  of  depreciation  in  the  market 
value  caused  by  the  improvement:  Hooper 
v.  Savannah  &  M.  R.  Co.  69  Ala.  529;  Little 
Rock,  M.  R.  &  T.  R.  Co.  v.  Allen,  41  Ark. 
431 :  Rock  Island  &  E.  I.  R.  Co.  v.  Gordon, 
184  111.  456,  56  S.  E.  810;  Union  R.  Transfer 
&  Stock  Yard  Co.  v.  Moore,  80  Ind.  458; 
Cincinnati,  R.  &  M.  R.  Co.  v.  Miller,  36 
Ind.  App.  36,  72  N.  E.  827,  73  N.  E.  1001; 
iElizabethtown,  L.  &  B,  S.  R.  Co.  v.  Catletts- 
burg  Water  Co.  110  Ky.  175,  61  S.  W.  47; 
Kansas  City,  St.  L.  &  C.  R.  Co.  v.  Farrell,  76 
Mo.  183:  Chicago,  S.  F.  &  C.  R.  Co.  v. 
Miller,  106  Mo.  458,  17  S.  W.  499;  Hatch  v. 
Cincinnati  &  I.  R.  Co.  18  Ohio  St.  92; 
Watson  V.  Pittsburgh  &  C.  R.  Co.  37  Pa. 
469. 

The  destruction  of  a  lot  owner's  easement 
of  ingress  and  egress  over  a  private  street, 
by  the  building  of  a  county  bridge,  is  such 
a  taking  of  his  property  as  entitles  him  to 
recover  damages  against  the  county.  Frater 
V.  Hamilton  County,  90  Tenn.  661,  19  S.  W. 
233. 

Where  the  taking  of  a  part  of  the  land 
increases  the  expense  of  moving  freight  to 
and  from  the  remainder,  and  thereby  affects 
a  business  conducted  thereon,  that  fact 
should  be  regarded  in  estimating  the  dam- 
ages. Richmond,  P.  &  C.  R.  Co.  v.  Chamblin, 
100  Va.  401,  41  S.  E.  750.  * 

And  the  right  of  way  to  a  public  highway, 
across  the  land  of  another  connected  with 
land  sought  to  be  condemned,  is  such  an  in- 
terest that  it  should  be  taken  into  consid- 
eration in  detenu  in  ing  the  value  of  the  land, 
and  estimating  the  compensation  to  be  paid. 
Chicago,  S.  F.  &  C.  R.  Co.  v.  Ward,  128  111. 
349,  18  N.  E.  828,  21  N.  E.  562. 

But  in  assessing  damages  for  the  location 
and  construction  of  a  railroad  through  a 
farm,  the  owner  is  not  entitled  to  an  allow- 
ance for  interference  with  his  access,  by 
means  of  a  public  highway,  to  a  watering 
place  thereon,  but  within  the  bounds  of 
another's  land,  arising  from  the  manner  in 
which  the  highway  is  crossed  by  the  rail- 
road. Gorgas  v.  Philadelphia,  H.  &  P.  R. 
Co.  144  Pa.  1,  22  Atl.  715.  The  court  said 
the  plaintiff  had  no  right  to  the  water  nor 
of  access  to  it,  which  was  special  to  him- 
28  L.R.A.(N.S.) 


self  or  to  his  land,  or  which  was  not  com- 
mon to  the  public,  and  was  merely  deprived 
of  what  did  not  belong  to  him. 

And  the  rule  is  the  same  where  the  in- 
jury done  to  the  landowner  is  by  destroying 
all  communication  between  the  parts  of  his 
land  lying  on  opposite  sides  of  the  improve- 
ment for  which  a  part  of  the  land  has  been 
taken.  Mason  v.  Kennebec  &  P.  R.  Co.  31 
Me.  215. 

So,  inconvenience  caused  by  embankments, 
excavations,  ditches,  and  other  obstructions, 
in  going  from  one  part  of  the  land  to  an- 
other, which  has  been  separated  by  the 
taking  of  a  part,  must  be  considered  as  an 
element  of  damage  arising  from  the  im- 
provement. Omaha  Southern  R.  Co.  v. 
Todd,  39  Neb.  818,  58  N.  W.  289;  Fremont, 
E.  &  M.  Valley  R.  Co.  v.  Bates,  40  Neb.  381, 
58  N.  W.  959;  Somerville  &  E.  R.  Co.  v. 
Doughty,  22  N.  J.  L.  495. 

And  so,  also,  the  following  cases  support 
the  rule  as  applied  to  interference  with 
communication  between  different  parts  of 
the  land.  No  attempt,  however,  has  been 
made  to  exhaust  the  authorities  upon  this 
point.  Peoria  A.  &  D.  R.  Co.  v.  Sawyer,  71 
111.  361;  Keithsburg  &  E.  R.  Co.  v.  Henry, 
79  111.  292;  Chicago  &  I.  R.  Co.  v.  Hopkin?, 
90  111.  316;  Chicago,  P.  &  St,  L.  R.  Co.  v. 
Greiney,  137  111.  628,  26  N.  E.  798:  Bell  v. 
Chicago,  B.  &  Q.  R.  Co.  74  Iowa,  343,  37  X. 
W.  768;  Vicksburg,  S.  &  P.  R.  Co.  v.  Dll- 
lard,  35  La.  1045;  New  Orleans  P.  R.  Co. 
V.  Murrell,  36  La.  344;  Grand  Rapids,  L  « 
D.  R.  Co.  V.  Chesbro,  74  Mich.  466,  42  K.  W. 
66 :  Re  Utica,  C.  &  S.  Valley  R.  Co.  56  Barb. 
456;  Pittsburgli,  V.  &  C.  R.  Co.  v.  Vance, 
115  Pa.  325,  8  Atl.  764;  Texas  &  P.  R.  Co. 
V.  Durrett,  57  Tex.  48;  Lyons  v.  United 
States,  26  Ct.  CI.  31. 

So,  the  measure  of  damages  for  overflow- 
ing land  by  the  construction  of  a  milldam 
was  held  in  Harding  v.  Funk,  8  Kan.  315,  to 
be  the  difference  in  the  value  of  the  land 
before  and  after  its  erection,  but  the  land- 
owner had  the  right  to  show  to  the  jury  the 
additional  expense  in  making  a  crossing; 
over  the  stream  on  his  own  land,  to  put  the 
remaining  part  in  condition  to  be  used  after 
the  milldam  had  been  erected  and  the 
stream  raised  in  consequence  thereof.  To 
the  same  effect  is  Bates  v.  Ray,  102  Msfi9L 
458. 
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225,  48  L.  ed.  414,  416,  417,  24  Sup.  Ct. 
Rep.  238;  Manigault  v.  Springs,  199  U.  S. 
473,  483,  485,  50  L.  ed.  274,  280,  281,  26  Sup. 
Ct.  Rep.  127;  Chicago,  B.  &  Q.  R.  Co.  v.  Illi- 
nois, 200  U.  S.  561,  583,  584,  50  L.  ed.  596, 
605,  606,  26  Sup.  Ct.  Rep.  341,  4  A.  &  E. 
Ann.  Gas.  1175. 

Where  ingress  and  egress  to  and  from  pri- 
Tate  property  is  rendered  more  difficult  by 
reason  of  the  erection  of  a  public  improve- 
ment, and  the  value  of  the  property  is  there- 
by lessened,  there  is  not  a  taking  such  as 
is  contemplated  by  said  Amendment. 

Gibson  v.  United  States,  166  U.  S.  269, 
270.  275,  276,  41  L.  ed.  996,  998,  1002, 
17  Sup.  Ct  Rep.  578. 

A  claim  for  damages  against  the  govern- 
ment which  arises  out  of  the  construction 
nf  a  lock  and  dam  to  improve  the  navigable 
capacity  of  a  river,  whereby  a  private  road 
has  been  destroyed,  which  afforded  to  the 
owners  of  the  farm  convenient  access  to  and 
from  a  public  highway,  is  not  a  claim  fouiid- 
<»d  upon  the  Constitution,  even  though  the 
destruction  of  the  private  road  has  lessened 
the  value  of  the  farm. 

Scranton  v.  Wheeler,  179  U.  S.  141,  164, 
45  L.  ed.  120,  137,  21  Sup.  Ct,  Rep.  48. 

Private  rights  are  always  subservient  to 
the  public  good. 

3  Grotius,  De  Jure  Belli,  chap.  20,  §§  1, 
7:  Surocco  v.  Geary,  3  Cal.  70,  58  Am.  Dec. 

No  liability  attaches  for  remote  or  conse- 
quential damages. 

Lansing  v.  Smith,  8  Cow.  149;  Stevens 
T.  Paterson  &  N.  R.  Co.  34  N.  J.  L.  549,  3 
Am.  Rep.  269;  Cooley,  Const.  Lim.  6t]i  ed.  p. 
473:  Dill.  Mun.  Corp.  §  987;  Sedgw.  Stat. 
*  Const.  Law,  2d  ed.  pp.  456  et  seq;  Har- 
vard College  v.  Stearns,  15  Gray,  1;  Louis- 
ville &  F.  R.  Co.  V.  Brown,  17  B.  Mon.  763; 
T^wis,  Em.  Dom.  3d  ed.  §  202;  Shrunk  v. 
^huylkill  Nav.  Co.' 14  Serg.  &  R.  71 ;  Keasy 
▼.  Louisville,  4  Dana,  154,  29  Am.  Dec.  395; 
Wolfe  V.  Covington  &  L.  R.  Co.  15  B.  Mon. 
404:  Hollister  v.  Union  Co.  9  Conn.  430, 
25  Am.  Dec.  36;  Sharp  v.  United  States, 
m  U.  S.  341,  48  L.  ed.  211,  24  Sup.  Ct. 
Kep.  114;  Currie  v.  Waverly  &  N.  Y.  Bay 
R.  Co.  52  N.  J.  L.  392,  19  Am.  St.  Rep. 
452,  20  Atl.  56;  High  Bridge  Lumber  Co. 
V.  United  States,  16  C.  C.  A.  460,  37  U.  S. 
App.  234,  69  Fed.  324;  Bauman  v.  Ross,  167 
r.  S.  548,  42  L.  ed.  270,  17  Sup.  Ct.  Rep. 
»66;  Lambar  v.  St.  Louis,  15  Mo.  610;  Ben- 
jamin V.  Wheeler,  8  Gray,  409;  Gould  v. 
Hudson  River  R.  Co.  6  N.  Y.  522 ;  Susque- 
hanna Canal  Co.  v.  Wright,  9  Watts  &  S. 
»,  42  Am.  Dec.  312;  Monongahela  Nav.  Co. 
V.  Coons,  6  Watts  A  S.  101 ;  Boston  &  W.  R. 
Corp.  V.  Old  Colony  R.  Corp.  12  Cush.  605 ; 
Richardson  v.  Vermont  C.  R.  Co.  25  Vt. 
2H  L.R.A.(N.S.) 


465,  60  Am.  Dec.  283;  Beseman  y.  Pennsyl- 
vania R.  Co.  50  N.  J.  L.  235,  13  Atl.  164. 

Mere  inconvenience  or  additional  expense 
in  operation  does  not  constitute  a  taking. 

Pumpelly  v.  Green  Bay  &  M.  Canal  Co. 
13  Wall.  166,  20  L.  ed.  657;  Manigault  v. 
Springs,  199  U.  S.  473,  484,  485,  50  L.  ed. 
274,  280,  281,  26  Sup.  Ct.  Rep.  127;  United 
States  V.  Lynah,  188  U.  S.  473,  474,  47 
L.  ed.  549,  550,  23  Sup.  Ct.  Rep.  349. 

Messrs.  Edward  S.  Jonett  and  W.  M. 
Beckner,  for  defendants  in  error: 

Easements  are  subject  to  the  law  of  emi- 
nent domain. 

14  Cyc.  Law  &  Proc.  p.  1139;  15  Cyc.  Law 
&  Proc.  p.  607;  Ross  v.  Georgia,  C.  k  N.  R. 
Co.  33  S.  C.  477,  12  S.  E.  101 ;  Deavitt  v. 
Washington  County,  75  Vt.  156,  53  Atl. 
563;  Western  U.  Teleg.  Co.  v.  Pennsylvania 
R.  Co.  195  U.  S.  540,  49  L.  ed.  312,  25  Sup. 
Ct.  Rep.  133,  1  A.  &  E.  Ann.  Cas.  517. 

Permanent  overflowing  is  a  takuig  with- 
in the  meaning  of  the  constitutional  pro- 
vision. 

Pumpelly  v.  Green  Bay  k  M.  Canal  Co. 
13  Wall.  166,  20  L.  ed.  557. 

Wherever  there  is  an  actual  physical  in- 
vasion, compensation  is  due,  and  the  law 
then  fixes  the  measure  of  that  compensation 
to  be  the  value  of  the  part  taken  plus  the 
damage  to  the  remainder  of  the  property  re- 
sulting from  such  taking. 

Louisville  &  F.  R.  Co.  v.  Brown,  17  B. 
Mon.  763;  Hollister  v.  Union  Co.  9  Conn. 
436,  25  Am.  Dec.  36;  Currie  v.  Waverly  & 
N.  Y.  Bay  R.  Co.  52  N.  J.  L.  392,  19  Am. 
St.  Rep.  452,  20  Atl.  50;  Sharpe  v.  United 
States,  57  L.R.A.  932,  50  C.  C.  A.  597,  112 
Fed.  893. 

The  Welch  farm  and  its  private  roadway 
should  be  considered  as  one  property. 

Sharp  v.  United  States,  191  U.  S.  341, 
48  L.  ed.  211,  24  Sup.  Ct.  Rep.  114;  Sharpe 
V.  United  States,  57  L.R. A.  932,  note ;  West- 
brook  V.  Muscatine,  N..  &  S.  R.  Co.  116 
Iowa,  106,  88  N.  W.  202;  Potts  v.  Penn- 
sylvania S.  Valley  R.  Co.  119  Pa.  278,  4  Am. 
St.  Rep.  646,  13  Atl.  291;  Peck  v.  Superior 
Short  Line  R.  Co.  36  Minn.  343,  31  N.  W. 
217. 

The  action  does  not  sound  in  tort. 

United  States  v.  Great  Falls  Mfg.  Co. 
112  U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep. 
306;  United  States  v.  Lynah,  188  U.  S.  446, 
47  L.  ed.  539,  23  Sup.  Ct.  Rep.  349. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  proceeding  under  the  act  of 
March  3,  1887,  chap.  359,  §  2,  24  Stat,  at 
L.  505,  U.  S.  Comp.  Stat.  1901,  p.  753,  to 
recover  the  value  of  land  taken  by  the  Unit- 
ed States.  It  is  admitted  that  a  strip  of 
about  3  acres  of  land  lying  along  the  side 
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of  Four  Mile  creek,  and  running  east  and 
west,  was  taken,  and  is  to  be  paid  for.  It 
was  permanently  flooded  by  a  dam  on  the 
Kentucky  river,  into  which  Four  Mile  creek 
flows.  United  States  v.  Lynah,  188  U.  S. 
445,  47  L.  ed.  539,  23  Sup.  Ct.  Rep.  349; 
Manjgault  v.  Springs,  199  U.  S.  473,  484, 
50  L.  ed.  274,  280,  26  Sup.  Ct.  Rep.  127. 
The  plaintiffs  owned  other  land  south  of 
and  adjoining  the  strip  taken,  and  had  a 
private  right  of  way  at  right  angles  to  the 
creek,  northerly,  across  land  of  other  par- 
ties, to  the  Ford  county  road,  which  ran 
parallel  to  the  creek  and  at  some  distance 
from  it.  This  was  the  only  practical  outlet 
from  the  plaintiff's  farm  to  the  county 
road.  The  taking  of  the  intervening  strip 
of  course  cut  off  the  use  of  the  way,  and 
the  judge  who  tried  the  case  found  that  it 
lessened  the  value  of  the  farm  $1,700.  He 
allowed  this  sum  in  addition  to  $300  for 
the  lan^  taken.  The  United  States  took 
a  writ  of  error  on  the  ground  that  the 
former  item  was  merely  for  collateral  dam- 
age not  amounting  to  a  taking  and  of  a 
kind  that  cannot  be  allowed;  that  at  most 
it  was  only  a  tort.  The  case  is  likened  to 
the  depreciation  in  value  of  a  neighboring 
but  distinct  tract  by  reason  of  the  use  to 
which  the  government  intends  to  put  that 
which  it  takes.  Sharp  v.  United  States, 
191  U.  S.  341,  355,  48  L.  ed.  211,  218,  24 
Sup.  Ct.  Rep.  114. 

The  petition,  like  the  form  of  the  finding, 
lends  some  countenance  to  this  contention, 
by  laying  emphasis  on  the  damage  to  the 
farm,  although  it  is  to  be  noted  that,  even 
in  this  aspect,  the  damage  is  to  the  tract  of 
which  a  part  is  taken.  191  U.  S.  354.  But 
both  petition  and  finding  in  substance  show 
clearly  thaf  the  way  has  been  permanently 
cut  off.  A  private  right  of  way  is  an  ease- 
ment and  is  land.  We  perceive  no  reason 
why  it  should  not  be  held  to  be  acquired  by 
the  United  States  as  incident  to  the  fee  for 
which  it  admits  that  it  must  pay.  But  if  it 
were  only  destroyed  and  ended,  a  destruc- 
tion for  public  purposes  may  as  well  be  a 
taking  as  would  be  an  appropriation  for  the 
same  end.  Miller  y.  Horton,  152  Mass.  540, 
647,  10  L.R.A.  116,  23  Am.  St.  Rep.  850, 
26  N.  E.  100.  The  same  reasoning  that  al- 
lows a  recovery  for  the  taking  of  land  by 
permanent  occupation  allows  it  for  a  right 
of  way  taken  in  the  same  manner;  and  the 
value  of  the  easement  cannot  be  ascer- 
tained without  reference  to  the  dominant 
estate  to  which  it  was  attached.  The  argu- 
ment is  only  confused  by  reference  to  cases 
like  Gibson  v.  United  States,  166  U.  S.  269, 
41  L.  ed.  996,  17  Sup.  Ct.  Rep.  578;  Harvard 
College  V.  Stearns,  15  Gray,  1;  Smith  v. 
Boston,  7  Cush.  264,  where  it  was  held, 
although  there  are  decisions  the  other  way, 
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that  a  landowner  cannot  recover  for  the 
obstruction  of  a  public  water  course,  the 
discontinuance  of  a  public  way,  or  the  like. 
The  ground  of  such  decisions  is  that  the 
plaintiflT's  rights  are  subject  to  superior 
public  rights,  or  that  he  has  no  private 
right,  and  that  his  damage,  though  greater 
in  degree  than  that  of  the  rest  of  the  pub- 
lic, is  the  same  in  kind.  Here  there  is  no 
question  of  the  plaintiff's  private  right 
Judgment  affirmed. 

Mr.  Justice  Harlan  concurs  in  the  judg- 
ment only  so  far  as  it  allows  the  item  of 
$300. 


WEST   VIRGINIA    SUPiUSHiE   COUBT 
OF  APPEALS. 

V.  E.  SAYRE,  Plff.  in  Err., 

V. 

R.  H.  WOODYARD,  Admr.,  etc.,  of  E.  B. 
Woodyard,    Deceased. 

(66  W.  Va.  288,  66  S.  E.  320.) 

Appeal  —  exclusion  of  evidence  — -  pre- 
judicial error  —  necessity  of  showing. 

1.  Although  a  question  propounded  a 
witness,  objection  to  which  was  sustained 
below,  shows  on  its  face  the  relevancy  and 
materiality  of  the  evidence  called  for,  error 
in  the  ruling  thereon  will  not  be  availabK' 
here,  unless  it  appears  what  the  answers 

Headnotes  by  Millrh,  P. 

Note,  —  Competency  of  original  debtor 
to  testify  to  payment  nuide  to  dect*- 
detitf  in  action  by  third  person  against 
the  estate  to  recover  amount  so  paid. 

It  was  held  in  McBrien  v.  Martin,  87 
Tenn.  13,  9  S.  W.  201,  which  was  an  action 
against  an  administrator  to  recover  money 
paid  his  decedent  for  the  plaintiffs  benefit, 
that  the  person  who  made  the  payment  was 
not  rendered  incompetent  as  a  witness  to 
prove  such  fact,  by  a  statute  which  pro- 
hibited either  party  to  an  action  by  or 
a<vainst  an  executor  or  administrator,  to  tes- 
tify to  transactions  with  the  decedent,  since 
sucli  witness,  although  interested  in  the  re- 
sult of  the  litigation,  was  not  a  party  to  the 
action. 

But,  on  the  other  hand,  it  was  held  in 
McClanahan  v.  McClanahan,  129  Iowa,  411, 
105  N.  W.  833,  an  action  against  an  estate 
to  enforce  a  trust  in  money  received  by  d»*- 
cedent,  that  the  one  making  the  payment 
to  the  decedent  was  rendered  incompetent 
to  prove  such  fact,  by  a  statute  declaring: 
that  the  parties  interested  in  the  result  of 
an  action  or  proceeding,  as  well  as  parties 
to  the  action  itself,  shall  not  be  examine^! 
as  witnesses  in  regard  to  any  personal  trans- 
action had  with  a  decedent.  The  court  said 
that  "it  is  manifest  that  whatever  righti 
the  claimant  had  arose  out  of  the  trust  re- 
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would  have  been,  or  what  was  proposed  to 
be  proven  thereby;  the  test  here  being 
vhether  the  error  complained  of  was  pre- 
judicial to  the  complaining  party. 

Evidence   —    suppressed    deposition    — 
contents  —  hearsay. 

2.  Alleged  admission  to  the  opposite  par- 
ty of  the  same  facts  testified  to  by  a  witness 
whose  deposition  has  been  suppressed  at 
the  trial  cannot  be  shown  in  evidence  on  the 
cross-examination  of  such  opposite  party,  to 
supply  the  loss  of  the  deposition  suppressed. 

Witness  —  account  —  leading  question  — 
admissibility  of  evidence. 

3.  A  question  propounded  plaintiff  as  to 
whether  two  items  in  an  account  previously 
rendered  defendant  and  offered  in  evidence 
by  him,  viz.,  "September  4,  1898.  To  notes 
I  gave  him  to  collect,  $470.50."  "March  15, 
1900.  To  notes  I  gave  him  to  collect^  $438.- 
55," — represented  or  were  intended  to  rep- 
resent the  notes  sued  on,  was  rightfully  re- 
jected as  being  leading,  and  otherwise  im- 
proper. 


Same  —  action  on  note  —  death  of  payee 

—  proof  of  payment  —  competency  of 
malcer. 

4.  After  the  assignment  of  a  promissory 
note  and  death  of  the  assignor  or  payee,  the 
maker  is  a  competent  witness,  in  an  action 
by  the  assignee  against  the  administrator  of 
the  assignor,  to  prove  assignment  and  pay- 
ment of  the  note  to  the  latter,  as  agent  of 
the  former,  in  his  lifetime. 

Evidence  —  deposition  —  suppression 

—  ground. 

6.  If  a  deposition  contain  competent  evi- 
dence on  matters  in  issue  at  the  time,  it  was 
taken,  the  fact  that  the  amended  delaration, 
on  which  the  trial  was  had,  put  in  issue  ad- 
ditional matters,  is  not  good  ground  of  ob- 
jection to  the  evidence  therein  pertaining  to 
the  matters  in  issue  when  taken ;  and  is  not 
good  ground  for  suppressing  the  deposition, 
m  whole  or  in  part,  after  trial  begun  on 
such  amended  declaration. 

(November   16,   1009.) 


lation  and  the  alleged  payment  by  the  wit- 
ness to  the  deceased.  The  witness  was  then 
a  person  through  whom  the  claimant  de- 
rived an  interest.  It  is  not  necessary  that 
the  interest  shall  be  derived  by  transfer  or 
assignment.  It  may  be  'otherwise,'  and  as 
used  that  word  is  one  of  broad  significance. 
It  means  that  if  the  right  asserted  by  a 
claimant  depends  for  its  existence  and  va- 
lidity upon  a  transaction  between  the  de- 
ceased and  a  third  person,  the  evidence  of 
such  third  person  snail  not  be  allowed  to 
prove  the  transaction." 

So,  a  defendant  in  an  execution  who  has 
paid  money  thereon  to  an  attorney  is  not 
competent  at  common  law  to  prove  such 
fact  in  an  action  brought  by  the  plaintiff 
in  the  execution  against  the  deceased  attor- 
ney's estate  to  recover  it,  as  the  witness  was 
liable  upon  the  judgment,  and  was  therefore 
interested  in  placing  the  liability  on  the  de- 
ceased attorney  so  as  to  relieve  himself. 
Daniel  v.  Burts,  72  Ga.  143. 

Xor  is  the  competency  of  such  person  es- 
tablished by  a  statute  relieving  interested 
parties  of  disability  as  witnesses,  which  pro- 
hibits one  of  the  original  parties  to  a  con- 
tract or  cause  of  action  in  issue  or  on  trial 
to  testify  in  his  own  favor  after  the  death 
of  the  other  party  thereto.    Ibid. 

Attention  is  called  to  the  following  case 
which,  while  not  within  the  scope  of  this 
note,  presents  a  state  of  facts  closely  anal- 
ogous to  the  preceding  cases: 

A  statute  declaring  that  where  any  party 
to  a  thing  or  contract  in  action  is  dead,  and 
his  right  thereto  has  passed,  either  by  his 
own  act  or  the  act  of  law,  to  a  party  on 
the  record  who  represents  his  interest  in  the 
subject  in  controversy,  no  surviving  or  re- 
,maining  party  to  such  thing  or  contract, 
or  any  other  person  whose  interests  shall  be 
adverse  to  the  right  of  such  deceased,  shall 
be  a  competent  witness  to  any  matter  oc- 
curring before  the  death  of  said  party,  does 
not  render  a  guarantor  of  a  promissorv  note 
28L.RJL(KS.)  ' 


incompetent  to  testify  in  an  action  by  the 
executor  of  the  payee  against  the  maker  of 
the  instrument,  that  it  had  been  paid  during 
the  payee's  lifetime,  as  no  liability  could  be 
imposed  upon  the  guarantor  in  such  action, 
his  liability  being  separate  and  distinct 
from  that  of  the  maker  of  the  note,  and  one 
which  could  only  be  enforced  in  a  separate 
action.  Pattison  v.  Cobb,  212  Pa.  672,61  Atl. 
1108,  reversing  26  Pa.  Super.  Ct.  72.  The 
court  said  that  the  contract  which  was  the 
subject  of  litigation  was  one  between  the 
payee  and  the  maker  of  the  note,  the  effect 
of  which  was  to  make  the  latter  pay  his  ob- 
ligation, while  the  contract  to  which  the 
witness  was  a  party  was  not  involved  in  the 
controversy,  and  though  indorsed  on  the  one 
executed  by  the  maker,  it  was  as  separate 
from  and  as  independent  thereto  as  though 
it  had  been  written  on  another  piece  of 
paper,  and  they  were  not  only  separate  and 
independent  but  entirely  different  in  their 
nature,  that  of  the  maker  of  the  note  being 
an  unconditional  promise  to  pay,  while  that 
of  the  guarantor  was  that  he  would  pay  if 
the  maker  could  not, — not  that  he  would 
pay  if  the  maker  would  not.  But,  said  the 
court,  "If  at  the  time  .  .  .  [the  guar- 
antor] was  called  as  a  witness  there  was  a 
liability  on  his  contraot  of  guaranty,  his  in- 
terest was  adverse  to  the  right  of  the  de- 
ceased in  the  contract  with  .  .  .  [the 
maker  of  the  note],  and  for  that  reason  he 
would  have  been  property  excluded"  as  a 
witness. 

Hovever,  if,  before  being  presented  as  a 
witness,  the  guarantor  had  been  discharged 
in  bankruptcy,  his  contract  of  guaranty,  if 
his  liability  thereon  had  become  fixed,  would 
be  included  thereunder,  and  therefore  he 
would  be  a  competent  witness  to  prove  such 
payment,  as  from  the  date  of  his  discharge 
he  was  not  a  party  to  "the  thing  or  contract 
in  action,"  nor  had  any  interests  in  it  ad- 
verse to  the  rights  of  the  deceased.    Ibid. 
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ERROR  to  the  Circuit  Court  for  Wirt 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  for  an  account- 
ing for  certain  promissory  notes  delivered 
to  defendant's  intestate  for  collection.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  A.  Brown,  for  plaintiff  in  error: 

The  maker  of  the  note  was  a  competent 
witness. 

Crothers  v.  Crothers,  40  W.  Va.  169,  20 
S.  E.  927;  Kilgore  v.  Hanley,  27  W.  Va. 
451;  Gilmer  v.  Baker,  24  W.  Va,  72;  Page 
V.  Whidden,  59  N.  H.  607. 

The  trial  court  erred  in  excluding  the 
Rathbone  deposition  because  it  was  taken 
before  the  filing  of  the  amended  declaration. 

Goldsmith  v.  Goldsmith,  46  W.  Va.  426, 
33  S.  E.  266;  Edgell  v.  Smith,  50  W.  Va. 
349,  40  S.  E.  402;  Morrow  v.  Hatfield,  6 
Humph.  108;  Jones  v.  Williams,  1  Wash. 
(Va.)  230;  Story,  Eq.  PL  §  28„  p.  257. 

Messrs.  D.  C.  Caste  and  H.  A.  Sonimcr- 
vlUe  for  defendant  in  error. 

Miller,  P.,  delivered  the  opinion  of  the 
court : 

The  plaintiff's  amended  declaration  in  as- 
sumpsit contained  the  common  counts,  and 
a  special  count  upon  three  notes  made  by  S. 
B.  Rathbone,  Jr., — ^the  first,  May  9,  1898, 
payable  twenty-one  months  after  date,  to 
the  order  of  Nimrod  Wiseman,  for  $68.74; 
the  second,  November  15,  1899,  payable 
ninety  days  after  date,  to  E.  R.  Woodyard, 
for  $219;  the  third.  May  9,  1898,  payable 
twenty -one  months  after  date,  to  the  order 
of  Nimrod  Wiseman,  for  $106.51;  and 
barged  that  the  first  and  third  of  said  notes, 
for  a  valuable  consideration,  had  been  in- 
dorsed, transferred,  and  turned  over 
by  Wiseman  to  Woodyard,  and  by  him,  for 
a  good  and  valuable  consideration,  together 
with  said  second  note,  indorsed  in  blank, 
and  delivered  to  plaintiff,  and  that  she,  on 
the  day  of  February,  1900,  had  re- 
delivered said  notes  to  the  said  Woodyard 
for  collection  and  accounting  of  the  proceeds 
to  her;  that  Woodyard  had  received  and  ac- 
cepted said  notes  from  her  in  that  behalf, 
and  then  and  there  promised  plaintiff  to 
collect  the  same,  and,  when  collected,  to  pay 
over  the  proceeds  thereof  to  her;  that  Wood- 
yard  had  in  his  lifetime  in  fact  collected 
said  notes,  but  had  converted  the  proceeds  to 
his  own  use,  and  had  not  in  his  lifetime, 
nor  had  his  administrator  after  his  death, 
paid  or  accounted  therefor,  or  for  any  part 
thereof,  to  plaintiff.  The  amended  declara- 
tion is  substantially  the  same  as  the  orig- 
inal, except  that  the  third  note  counted  up- 
on is  not  called  for  in  the  original,  and  the 
amount  demanded  upon  said  notes  in  the 
original  declaration  is  $369.02,  while  in  the 
amended  declaration  the  amount  demanded 
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is  $454.25,  principal,  with  interest  to  Jan- 
uary   ,  1904,  aggregating  $563.27.  On 

the  trial  below  the  verdict  and  judgment 
was  for  the  defendant.  The  points  relied  on 
are  errors  alleged  to  have  been  committed  in 
the  trial,  and  saved  by  numerous  bills  of  ex- 
ceptions. 

Harry  Sayre,  a  son  of  and  witness  for 
plaintiff,  was  asked  a  number  of  questions 
relating  to  a  note  which  plaintiff  claimed 
had  been  executed  by  Mrs.  Rathbone  to 
Woodyard  by  way  of  security  for  the  notes 
sued  on.  The  court  below  sustained  objec- 
tions to  these  questions,  and  would  not  per- 
mit them  to  be  answered.  The  record  fails 
to  show  what  the  answers  would  have  been, 
or  what  was  intended  to  be  proven  by  them. 
A  rule  many  times  declared  by  this  court, 
lastly  perhaps  in  Delmar  Oil  Co.  v.  Bartlett, 
62  W.  Va.  700,  708,  59  S.  E.  634,  is  that  the 
refusal  of  the  court  below  to  permit  a  wit- 
ness to  answer  such  questions  will  not,  on 
a  motion  for  a  new  trial,  be  available  as 
prejudicial  error,  unless  the  expected  answer 
be  disclosed  before  the  time  of  the  ruling. 
Counsel,  mindful  of  this  rule,  nevertheless 
insists  that  these  questions  show  upon  their 
face  that  the  answers  must  have  been  ma- 
terial to  the  issues  involved,  and  are  there- 
fore brought  within  some  supposed  excep- 
tion to  the  general  rule.  No  authority  es- 
tablishing such  an  exception  is  cited,  how- 
ever, and  we  know  of  none.  Even  if  the 
questions  did  indicate  the  materiality  of. 
their  answers,  materiality  is  not  the  test. 
The  test  is  whether  the  answers  would  have 
aided  the  complaining  party,  and  their  re- 
jection was  consequently  prejudicial  to  his 
interests.  We  cannot,  in  reviewing  a  judg- 
ment on  writ  of  error,  assume  that  answers 
favorable  to  the  exceptor  would  have  been 
given.  Delmar  Oil  Co.  v.  Bartlett,  supra, 
point  five  of  the  syllabus. 

Another  question  propounded  to  the  same 
witness  was:  "Harry,  what  effort  do  you 
know,  if  any,  has  been  made  to  get  the 
original  note  executed  by  Mrs.  Rathbone  to 
E.  R.  Woodyard?"  He  answered:  **Well, 
my  mother,  she  promised  my  mother,  I 
heard  her  promise  my  mother,  she  would 
look  for  it,  and  send  it  to  her  if  she  could 
possibly  find  it."  The  plaintiff  complains 
that  this  question  and  answer  were  ruled 
out.  It  is  doubtful  whether  this  note  was 
material.  It  was  not  one  of  the  notes  sued  up- 
on. The  plaintiff  did  not  claim  this  note. 
There  was  no  controversy  about  it.  The 
most  that  plaintiff  did  claim  was  that  it  had 
been  taken  by  Woodyard  as  security  for  the 
notes  assigned  to  her.  The  failure  of  the 
plaintiff  to  procure  Mrs.  Rathbone's  testi- 
mony, and  to  produce  the  original  note  in 
evidence,  could  not  have  been  cured  in  this 
way. 
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Complaint  is  made  that  answers  were  not 
permitted  to  a  number  of  questions  objected 
to,  propounded  to  R,  H.  Woodyard,  admin- 
istrator, on  cross-examination.  The  evident 
object  of  these  questions  was  to  cover  the 
loss  of  the  deposition  of  S.  B.  Rathbone,  Jr., 
suppressed,  by  showing  certain  supposed  ad- 
missions or  declarations  by  Rathbone  to  the 
witness  of  facts  testified  to  by  him  in  his 
deposition.  Answers  to  these  questions 
would  clearly  have  been  hearsay,  and  the 
evidence  objectionable  on  this  groimd,  if  no 
other.  Rathbone  was  not  a  party  to  the 
suit.  What  he  may  have  said  or  admitted 
to  the  witness  would  not  have  bound  the  es- 
Ute  of  E.  R.  Woodyard. 

Another  point  is  the  refusal  of  the  court 
to  permit  the  witness  Woodyard  to  testify 
as  to  what,  if  anything,  was  shown  by  a 
record  book  kept  by  his  father  with  refer- 
ence to  the  note  of  Mrs.  Rathbone  referred 
to.  This  clearly  would  have  been  error.  The 
book  was  the  best  evidence,  was  in  existence, 
and,  if  it  contained  material  evidence  and 
the  plaintiff  desired  it,  the  proper  process  of 
the  court  should  have  been  employed  to  pro- 
duce it.  Its  contents  could  not  be  proven  in 
the  way  proposed. 

Another  point  relates  to  the  admission  in 
evidence  by  defendant  of  two  notes  execut- 
ed by  the  plaintiff  in  favor  of  E.  R.  Wood- 
yard  in  October  and  November,  1901,  subse- 
quent to  the  date  of  the  alleged  assignment 
by  Woodyard  to  her  of  the  notes  sued  upon 
and  discounted  in  bank  by  him,  and  paid 
by  her.  The  purpose  of  defendant  in  intro- 
ducing these  notes  evidently  was  to  discredit 
the  plaintifTs  evidence  as  to  the  fact  of  the 
assignment  to  her  of  the  notes  sued  on,  and 
for  this  purpose  we  think  there  was  no  er- 
ror in  admitting  the  notes  in  evidence. 

Another  .point  made  is  that  the  court  be- 
low erred  in  not  permitting  Mrs.  Sayre  to 
answer  a  question  propoiinded  to  her  re- 
specting items  in  a  statement  of  account  ren- 
dered by  her  to  the  administrator  prior  to 
the  institution  of  the  suit,  offered  and  ad- 
mitted in  evidence  by  defendant,  as  follows : 
"September  4,  1898.  To  notes  I  gave  him  to 
collect,  $470.50.''  "March  16,  1900.  To 
notes  I  gave  him  to  collect,  $438.55."  She 
was  asked  whether  there  was  an  item  in  that 
statement  representing  or  intending  to  rep- 
resent the  notes  sued  upon.  Neither  of  the 
items  represents  the  aggregate  of  the  notes 
described  in  either  the  original  or  amended 
declaration.  The  first  item  could  not  have 
included  the  second  note  described  in  the 
amended  declaration,  for  that  item  antedates 
the  date  of  the  note.  But  the  question  was 
objectionable,  if  for  no  other  reason,  because 
it  was  leading.  It  suggested  the  answer.  It 
had  not  even  the  virtue  of  words,  ''whether 
or  not,"  sometimes  employed  by  counsel  in 
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an  endeavor  to  render  leading  questions  un- 
objectionable. State  V.  Taylor,  57  W.  Va. 
228,  50  S.  E.  247 ;  5  Words  &  Phrases,  4040 ; 
1  Wigmore,  Ev.  §  768.  If  the  witness  had 
been  permitted  to  answer,  how  would  her  an- 
swer have  enlightened  the  jury?  The  ques- 
tion of  her  intent  was  not  material.  It  was 
a  question  for  the  court,  or  for  the  jury  in- 
structed by  the  court,  to  determine  whether 
the  declaration  or  any  of  the  items  in  the 
account  were  supported  by  the  evidence. 
We  see  no  error  in  this  ruling  of  the  court. 

The  next,  and  the  only  meritorious,  point 
of  error  argued,  is  that  the  court  struck  out 
the  deposition  of  S.  B.  Rathbone,  Jr.,  after 
it  had  been  read  to  the  jury,  excepting  cer- 
tain parts  objected  to  and  excluded.  We 
must  first  determine  whether  the  evidence 
of  the  deponent  was  competent;  for,  if  in- 
competent, the  objection  may  be  availed  of 
here  whether  or  not  made  in,  and  acted  up- 
on by,  the  court  below.  Woodville  v.  Wood- 
ville,  63  W.  Va.  286,  60  S.  E.  140.  If  compe- 
tent, the  objections  thereto,  at  least  upon  the 
ground  on  which  it  was  rejected,  must  have 
been  first  made  in  the  court  below. 

The  plaintiff  afHrms  and  the  defendant  de- 
nies the  competency  of  the  witness.  Section 
3945,  Code  1906,  provides  that  "no  party  to 
any  action,  suit,  or  proceeding,  nor  any  per- 
son interested  in  the  event  thereof,  nor  any 
person  from,  through,  or  under  whom  any 
such  party  or  interested  person  derives  any 
interest  or  title  by  assignment  or  otherwise, 
shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  or  communication 
between  such  witness  and  a  person,  at  the 
time  of  such  examination,  deceased,  insane, 
or  lunatic,  against  the  executor,  administra- 
tor, heir  at  law,  next  of  kin,  assignee,  lega- 
tee, devisee,  or  survivor  of  such  person,  or 
the  assignee  or  committee  of  such  insane 
person  or  lunatic."  The  witness  was  not  a 
party.  Is  he  cut  out  then  because  of  inter- 
est, or  because  plaintiff  derived  any  inter- 
est or  title  by  assignment  or  otherwise  from 
him,  or  because  his  testimony  relates  whol- 
ly to  personal  transactions  or  communica- 
tions had  between  him  and  the  decedent? 
First,  is  he  interested?  Plaintiff's  evidence 
shows  conclusively  that  deceased  had  au- 
thority to  collect  the  notes  from  Rathbone. 
By  the  admission  of  the  decedent,  proven  by 
Harry,  Sayre,  Rathbone,  through  his  wife, 
had  fully  paid  the  notes;  and  the  testimony 
of  Rathbone,  excluded,  was  not  only  that  he 
had  paid  his  notes  by  the  substitution  of 
that  of  his  wife,  but  that  the  latter  note 
had  been  fully  paid  off  and  discharged  to 
deceased  in  his  lifetime.  This  left  him  with- 
out the  slightest  interest  in  the  suit  or  in 
the  event  thereof.  Having  fully  paid  the 
notes  to  Woodyard,  no  action  could  thereaf- 
ter be  brought  against  him.    Competency  as 
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to  intestate  is  tested,  not  by  the  time  when 
a  deposition  is  actually  taken,  but  by  the 
time  when  it  is  offered  in  evidence.  Sea- 
bright  V.  Seabriglit,  28  W.  Va.  412;  Vanscoy 
V.  Stinchcomb,  29  W.  Va.  263,  11  S.  E.  927; 
1  Wigmore,  £v.  §  583.  But,  suppose  he  had 
not  paid  the  notes,  Rath  bone  was  neverthe- 
less competent.  Tlie  test  as  to  interest  is 
not  whether  the  witness  may  be  interested 
in  the  question  in  issue,  or  may  entertain 
wishes  on  the  subject,  or  may  even  have  oc- 
casion to  test  the  same  question  in  a  fu- 
ture suit,  but  whether  the  proceeding  can  be 
used  as  evidence  for  him  in  some  pending  or 
future  suit.  He  must  have  an  interest  to  be 
affected  by  the  result  of  the  suit  or  by  force 
of  the  adjudication.  This  was  thC'  common- 
law  rule,  which  prevails  in  this  state.  An 
early  law  writer  on  Evidence,  Chief  Baron 
Gilbert,  as  quoted  by  Chief  Justice  Tindal, 
in  Doe  ex  dem.  Teynham  v.  Tyler,  6  Bing. 
390,  says:  'The  law  looks  upon  a  witness 
as  interested  when  there  is  a  certain  bene- 
fit or  disadvantage  to  the  witness  attending 
the  consequence  of  the  cause  one  way."  And 
in  the  same  case  it  is  also  said :  "Now,  this 
benefit  may  arise  to  the  witness  in  two  cas- 
es: First,  where  he  has  a  direct  and  imme- 
diate benefit  from  the  event  of  the  suit  it- 
self; and,  secondly,  where  he  may  avail 
himself  of  the  benefit  of  the  verdict  in  sup- 
port of  his  claim  in  a  future  action."  The 
common-law  rule  is  stated  in  the  same  way 
in  1  Greenl.  Ev.  16th  ed.  Appx.  II.,  §  390, 
p.  883.  See  also  Rich  v.  Topping,  Peake,  N. 
P.  Cas.  293;  Brard  v.  Ackerman,  5  Esp.  119; 
and  Burgess  v.  Merrill,  4  Taunt.  468.  These 
cases  have  special  application  to  this  case 
at  bar.  This  rule  of  test  as  to  interest  has 
thus  come  down  to  us  from  the  common  law, 
and  from  thence  through  the  judicial  deci- 
sions of  the  old  state,  and  has  been  several 
times  declared  in  our  own  decisions.  Bar- 
ing V.  Reeder,  1  Hen.  &  M.  154;  Stevens  v. 
Bransford,  6  Leigh,  253;  Black  v.  Campbell, 
6  W.  Va.  63;  Gilmer  v.  Baker,  24  W.  Va. 
84;  Hooper  v.  Hooper,  32  W.  Va.  526,  528, 
529,  9  S.  E.  937 ;  Crothers  v.  Crothers,  40  W. 
Va.  169,  176,  20  S.  E.  927.  The  best  state- 
ment of  the  rule  in  our  cases,  perhaps,  is 
that  of  Judge  Snyder,  in  Gilmer  v.  Baker, 
supra,  as  follows:  "By  the  common  law 
a  person  is  a  competent  witness  in  a  cause, 
if  the  proceedings  therein  cannot  be  used  as 
evidence  for  him,  although  he  may  be  in- 
terested in  the  question  in  issue  and  entertain 
wishes  on  the  subject,  and  even  have  oc- 
casion to  contest  the  same  question .  in  his 
own  case  in  a  future  suit.  This  rule  has 
not  been  affected  or  changed  by  our  statute 
(Code  1906,  chap.  130,  §  23),  as  to  the  com- 
petency of  a  person  to  testify  against  the 
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representatives  of  a  deceased  person,  in  re- 
lation to  transactions  had  personally  by  the 
witness  with  such  deceased  person."  Tested 
by  this  rule,  the  maker  of  a  note, 
after  assignment  thereof  and  death  of  the 
assignor  or  payee,  is  a  competent  witness 
in  an  action  by  the  assignee  against  the  ad- 
ministrator of  the  assignor,  to  proTC  not 
only  the  assignment,  but  payment  by  him 
to  the  assignor.  He  has  no  interest  to  be 
affected  by  the  result  of  the  suit  or  by  force 
of  the  adjudication,  and  the  proceedings 
cannot  be  used  as  evidence  for  him  in  any 
future  suit  or  proceeding. 

Was  he  competent  as  a  person  from, 
through,  or  imder  whom  the  plaintiff  de- 
rived any  interest  or  title  by  assignment  or 
otherwise?  The  notes  involved  were  the 
notes  of  the  witness,  but  the  plaintiff  de- 
rived no  interest  or  title  thereto  by  assij^- 
ment  or  otherwise  from  him.  Plaintiff 
claimed  the  notes  by  title  derived,  not  from 
Rathbone,  but  through  Wiseman,  and  by 
assignment  from  deceased.  Rathbone's  notes 
represented  property,  but  plaintiff  could  not 
be  said  to  have  acquired  any  interest  or 
title  by  assignment  or  otherwise  from  him. 
Rank  v,  Grote,  110  N.  Y.  12,  17  N.  E.  C65; 
Hooper  v.  Hooper,  supra.  We  do  not  think, 
therefore,  that  his  testimony  was  rightfully 
excluded  on  this  ground. 

But  was  the  deposition  rightfully  sup- 
pressed because  taken  after  the  amended 
declaration  was  filed?  This  was  the  ground 
of  defendant's  motion;  and,  so  far  as  it  re- 
lated to  matters  not  in  issue  at  the  time  it 
was  taken,  it  should  have  been  excluded,  if 
objection  had  been  made  at  the  proper  time. 
But  the  amended  declaration  as  to  two  of 
the  notes  is  the  same  as  the  original.  Was 
it  proper  then  to  exclude  the  deposition  as 
a  whole?  We  think  not.  The  court  had 
already  admitted  the  deposition  in  evidence, 
except  as  to  that  portion  of  it  objected  to, 
and  defendant  had  gone  to  trial  without  ob- 
jection to  the  deposition,  except  as  noted  at 
the  time  it  was  taken,  and  had  permitted  it 
to  be  read  without  other  exception  before  in- 
terposing his  motion  to  suppress.  The  mo- 
tion was  then  too  late.  Electric  Supply  A 
Contracting  Co.  v.  Consolidated -Light  &  R. 
Co.  42  W.  Va.  583,  26  S.  E.  188;  Goldsmith 
V.  Goldsmith,  46  W.  Va.  426,  33  S.  E.  266; 
Edgell  V.  Smith,  50  W.  Va.  349-354,  40  S. 
E.  402. 

We  are  of  opinion  that  the  testimony  was 
competent,  so  far  as  it  related  to  the  notes 
in  issue,  at  the  time  it  was  taken,  was  er- 
roneously suppressed,  and  that  the  judg- 
ment below  should  be  reversed,  and  plaintiff 
awarded  a  new  trial. 
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V. 

DEWANNA   CASTLEMAN  et  aL 
(—  W.  Va.  — ,  68  S.  E.  34.) 

Jndicial  sale  —  deficiency  —  abatement. 

1.  If  commissioners  authorized  by  a  court 
decree  to  make  sale  of  land  decreed  to  be 
sold  undertake,  without  specific  authority 
given,  to  sell  the  land  by  the  acre,  and  the 
sale  is  so  reported  to  and  confirmed  by  the 
court,  such  confirmation  will  cure  any  ir- 
HL'ularities  of  the  commissioners  in  making 
»uch  sale,  and  if,  by  mistake  resulting  from 
the  actions  of  court  and  commissioners, 
less  land  be  sold  than  was  bid  for  and  sup- 
posed to  be  sold,  the  purchaser  will  be  en- 
titled to  a  proportionate  abatement  of  the 
purclia^  money. 

Same  — >  parchaser's  remedies. 

2.  Such  relief  may  be  obtained  by  the  pur- 
chaser upon  petition  filed  in  the  cause,  by 
way  of  defense  on  a  rule  to  show  cause  why 
the  land  should  not  be  resold  to  pay  the 
balance  of  purchase  money,  or  by  way  of  de- 
fense when  sued  on  the  purchase-money 
notes,  or  by  any  other  appropriate  remedy. 

Same  —  caveat  emptor. 

3.  llie  rule  caveat  emptor  does  not  apply 
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to  mistakes  in  the  quantity  of  land  sold  by 
the  acre  at  a  judicial  sale,  as  it  docs  to 
defects  of  title. 

Same  ^  laches. 

4.  Nor,  as  a  general  rule,  will  the  rule  of 
laches  be  applied  to  a  purchaser  at  such 
judicial  sale,  if  no  equities  liave  intervened 
and  the  rights  of  no  one  will  be  injuriously 
affected  by  a  proportionate  abatement  of  the 
purchase  money,  so  long,  at  least,  as  the 
purchaser  still  retains  in  his  hands,  unpaid, 
sufficient  of  the  purchase  money  out  of  which 
such  abatement  can  be  made. 

Real  estate  ^  sale  -—  allowance  for  er- 
rors ^  rule. 

5.  The  arbitrary  rule  of  allowing  5  per 
cent  to  cover  inaccuracies  reasonably  im- 
putable to  variations  of  instruments  and 
small  errors  in  surveys,  referred  to  in  West- 
ern Min.  &  Mfg.  Co.  v.  Peytona  Cannel  Coal 
Co.  8  W.  Va.  406,  437,  and  recognized  in 
Pratt  V.  Bowman,  37  W.  Va.  716,  721,  17 
S.  E.  210,  is  inapplicable  to  sale  by  the  acre 
of  valuable  farming  lands.  In  such  cases 
only  such  allowance  should  be  made  as,  con- 
sidering the  inequality  of  the  ground  and 
other  obstacles  hindering  an  accurate  sur- 
vey, may  reasonably  be  imputable  to  such 
variations  of  instruments  and  small  errors 
in  surveys. 

(May  3,   1910.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Jefferson  County  in 
defendants'  favor  in  an  action  brouglit  to 


Note, -^  Right  of  purchaser  of  land  at 
judicial  sale  to  abatement  of  purchase 
price  for  deficiency  in  quantitif. 

The  purchaser  of  land  at  a  judicial  sale  is 
•entitled  to  an  abatement  of  the  purchase 
price  where  there  is  a  material  deficiency  in 
the  number  of  acres  sold,  without  qualify- 
ing expression  as  to  quantity,  although  the 
purchase  was  made  for  a  lump  sum.  Cooper 
V.  Hargis,  20  Ky.  L.  Rep.  41,  45  S.  W.  112; 
Marbury  v.  Stonestreet,  1  Md.  147 ;  Watson 
V.  Hoy,  28  Gratt.  698. 

In  Hall  V.  Nevill,  3  La.  Ann.  326,  a  judi- 
cial sale  of  land  was  of  a  certain  tract  "con- 
taining 400  acres,"  and  it  was  held  that 
for  a  deficiency  in  quantity  the  purchaser 
^as  entitled  to  a  proportional  diminution  of 
the  price. 

One  who  purchases  land  at  a  judicial  sale 
at  ao  much  per  acre  is  entitled  to  recover 'a 
pro  rata  amount  of  the  price  paid  upon  as- 
certaining that  there  is  a  deficiency  in  the 
number  of  acres.  Peacock  v.  Barnes,  139  N. 
C.  IM,  51  8.  E.  926;  Strodes  v.  Patton,  1 
Brock,  228,  Fed.  Cas.  No.  13,638;  Myers  v. 
Lindsay,  5  Lea,  331. 

The  rule  that  a  sale  of  land  by  the  acre 
justifies  an  allowance  to  the  purchaser  where 
there  is  a  deficiency  is  approved  in  Brown  v. 
Wallace,  4  Gill  ft  J.  479,  but  it  was  held 
that  the  testimony  relied  on  did  not  satis- 
factorily prove  a  deficiency,  and  it  appeared 
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that  there  had  been  a  delay  of  six  years  in 
making  the  claim. 

It  was  held  in  Carmody  v.  Brooks,  40  Md. 
240,  that  an  abatement  from  the  price  of  a 
city  lot  purchased  at  a  judicial  sale,  de- 
scribed as  being  50  feet  wide,  was  properly 
allowed  where  the  rear  of  the  lot  proved  to 
be  but  44  feet  in  width. 

But  in  Shields  v.  Thompson,  4  Baxt.  227, 
where  a  city  lot  was  the  subject  of  a  judicial 
sale,  it  was  held  that  the  property  having 
been  sold  in  gross,  and  not  by  the  foot, 
there  could  be  no  abatement  of  the  purchase 
price  because  the  frontage  advertised  and 
sold  as  being  62  feet  actually  measured  but 
60  feet  and  3  inches. 

A  claim  for  an  abatement  of  the  price  paid 
for  a  city  lot  upon  a  judicial  sale,  upon  the 
ground  of  deficiency  in  quantitv,  was  denied 
in  Ohio  Life  Ins.  &  T.  Co.  v.  Goodin,  10  Ohio 
St.  557,  although  the  sale  was  at  so  much 
per  foot  frontage,  and  there  was  a  shortage 
of  3  feet.  This  decision  is  based  upon  the 
ground  that  the  building  standing  upon  the 
lot  covered  the  entire  frontage,  and  that,  in 
determining  the  value,  appraisers  who  were 
on  the  ground  viewed  the  property, — ground 
and  improvement  as  a  whole, — ^and  based 
their  estimate  on  what  they  saw,  merely 
dividing  the  entire  amount  they  believed  it 
to  be  worth  by  the  number  of  feet  which 
they  understood  the  frontage  contained. 

It  should  be  noted  that  the  appraisement 
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abate  the  purchase  price  of  certain  lands 
for  alleged  deficiency  of  acres  sold  and  pur- 
chased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Forrest  \V.  Brown,  for  appellant: 

The  mistake  can  be  rectified  and  compen- 
sation made  to  the  plaintiff  by  allowing  for 
the  ascertained  deficiency  a  proper  abate- 
ment of  the  balance  of  purchase  money  still 
owing  by  him. 

Watson  V.  Hoy,  28  Gratt.  698;  Hickson  v. 
Riicker,  77  Va.  135;  Berlin  v.  Melhorn,  75 
Va.  639;  Redd  v.  Dyer,  83  Va.  331,  5  Am. 
St.  Rep.  272,  2  S.  E.  283. 

Mr.  R.  T.  Barton  for  appellees. 

Miller,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  decree  of  the 
circuit  court,  pronounced  February  18,  1908, 
denying  to  a  purchaser  abatement  of  pur- 
chase money  on  account  of  alleged  deficiency 
of  acres  sold  and  purchased. 

By  decree  of  August  8,  1887,  and  another 
supplementing  it  of  October  14,  1892,  spe- 
cial commissioners  appointed  were  'author- 
ized to  make  sale,  upon  the  terms  prescribed, 
of  ''396  acres,  1  rood,  and  26  perches,  home 


tract,  and  the  419  acres  mountain  tract  of 
land  in  the  bill  and  proceedings  mentioned." 
By  the  latter  decree  the  commissioners  there- 
by appointed  in  place  of  those  appointed  by 
tlie  former  decree  were  directed  to  proceed 
to  execute  the  same  with  such  further  powers 
as  were  given  thereby,  to  wit:  To  "make 
sale  as  a  whole  or  in  parcel  of  all  the  real 
estate  in  the  bill  and  proceedings  men- 
tioned, free  from  the  widow's  dower,  on 
terms  of  one  third  cash,  one  third  in  one 
year,  and  one  third  payable  six  months  aft- 
er the  death  of  Dewanna  Castleman,  both 
of  said  deferred  payments  to  bear  interest 
from  date,  and  on  the  latter  the  interest  \s 
to  be  paid  annually  to  the  said  Dewanna 
Castleman  during  her  life,  and  both  of  said 
deferred  payments  to  be  evidenced  by  bonds 
of  the  purchaser,  and  secured  by  the  reten- 
tion of  the  title  to  the  property  until  paid: 
or,  at  the  option  of  the  purchaser,  a  deed 
will  be  made  to  said  property,  and  a  deed  of 
trust  taken  to  secure  the  deferred  pay- 
ments." 

The  report  of  the  commissioners  to  whom 
the  cause  was  referred,  on  August  3,  1S87. 
reported  the  home  farm  as  "containing  306 
acres,  1  rood,  and  26  perches,  value  $55  per 


described  the  lot  as  being  "30  feet  front, 
more  or  less,"  and  placed  the  value  at  so 
much  per  foot  "for  ground  and  improve- 
ment," and  also  that  the  sherifTs  return  de- 
scribed the  frontage  as  30  feet,  "more  or 
less,"  and  that  the  sale  was  made  for  a 
certain  sum  "per  front  foot." 

An  abatement  from  the  price  of  land 
purchased  at  a  judicial  sale  was  denied  in 
Jones  v.  Tatum,  19  Gratt.  720,  where  the 
sale  was  in  gross,  and  not  by  the  acre,  and 
the  deficiency  amounted  to  but  1  acre  in  a 
tract  sold  as  containing  90  acres. 

Where  land  purchased  at  a  judicial  sale  is 
correctly  described  by  boundaries,  and  there 
is  no  stipulation  as  to  quantity,  although 
the  number  of  acres  supposed  to  be  contained 
in  the  boundaries  be  mentioned,  there  can  be 
no  deduction  in  the  price  because  of  a  de- 
ficiency in  the  quantity,  unless  the  sale  is 
fraudulent.  Foster  v.  Bradford,  1  Tenn.  Ch. 
400;  Close  v.  Brown  (N.  J.)  20  Atl.  674. 

An  abatement  in  the  price  of  certain  land 
bought  at  a  judicial  sale  for  a  deficiency  in 
acreage  was  denied  in  Lyles  v.  Haskell,  35 
S.  C.  391,  14  S.  E.  829,  where  the  chief  value 
of  the  land  was  in  its  granite  quarries,  the 
sale  being  of  the  "Anderson  quarry  tract," 
the  number  of  acres  being  merely  mentioned 
as  a  part  of  the  description,  and  there  was 
no  evidence  of  fraud,  nor  that  the  deficiency 
afTected  the  value  of  the  tract  in  respect  of 
its  quarries. 

Where  a  purchaser  at  a  judicial  sale  buys 
lands  of  a  certain  acreage,  "more  or  less," 
the  quantity  does  not  enter  into  the  essence 
of  the  contract,  and,  in  the  absence  of  fraud, 
no  abatement  of  the  price  will  be  allowed 
him  for  a  deficiency  in  the  number  of  acres. 
Rlothower  v.  Gordon,  23  Md.  1. 
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When  a  purchaser  of  land  at  a  sale  madt* 
under  the  direction  of  the  court  is  shown 
the  land  in  question  and  its  boundaries,  be  is 
not  entitled  to  any  abatement  of  the  price 
paid  because  he  came  into  possession  oi  lesit 
land  than  the  boundaries  in  his  deed  calUvl 
for,  where  he  actually  acquired  all  that  was 
pointed  out  to  him  at  the  time  of  the  saK 
Crislip  V.  Cain,  19  W.  Va.  438. 

A  purchaser  of  land  at  judicial  sale  is  not 
entitled  as  a  matter  of  right  to  have  credit 
for  a  deficiency  in  the  quantity  of  land  pur- 
chased, and  where  he  refuses  to  consent  to  a 
rescission  of  the  sale,  on  equitable  principle:^ 
he  is  not  entitled  to  relief  in  the  way  of  an 
abatement  from  the  purchase  price.  Trig-; 
V.  Jones,  102  Ky.  44,  42  S.  W.  848. 

Where  a  purclia^er  at  a  judicial  sale 
bought  a  certain  quantity  of  land  by  the 
acre,  according  to  a  plat  showing  a  river 
through  the  land,  it  was  held  that  he  was 
not  entitled  to  a  deduction  from  the  price 
for  the  number  of  acres  covered  by  the  river. 
Shands  v.  Triplet,  5  Rich.  Eq.  76. 

See  also  Blakemore  v.  Roller  (Va.)  67  S. 
E.  377,  holding  there  was  no  liability  on 
the  part  of  a  purchaser  at  a  judicial  sale 
of  certain  land,  described  as  a  10-acre  tract, 
for  a  lump  sum,  because  a  subsequent  sur- 
vey showed  that  it  contained  13  acres,  there 
having  been  no  fraud,  misrepresentation,  or 
mistake,  and  the  sale  having  been  confirrood. 
In  the  course  of  the  opinion,  the  court  said: 
"It  seems  to  be  settled  law  in  this  state  that 
an  increase  or  an  abatement  of  the  purcha^^e 
price  of  land  sold  at  a  judicial  sale  will 
not  be  permitted  for  excess  or  ueficiency  in 
quantity  after  a  confirmation  of  such  sale, 
except  in  cases  of  after-discovered  fraud 
misrepresentation,  or  mutual  mistake." 
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acre;*'  but  the  report  of  the  commissioner 
appointed  to  assign  dower  to  the  widow, 
returned  June  7,  1892,  with  accompanying 
plat  and  surrey  made  by  T.  6.  Baylor,  sur- 
veyor, shows  the  home  tract  by  metes  and 
bounds  to  contain  409.65  acres. 

The  commissioners,  in  their  published  no- 
tice of  sale,  set  for  November  15,  1892,  de- 
scribed the  home  tract  as  composed  of  three 
several  tracts  as  follows:  (1)  250  ^%^ 
acres  of  fine  farming  land,  with  some  wood- 
land, but  no  improvements,  lying  south  of 
the  river  road;  (2)  152  ^^  acres  of  No.  1 
land,  with  the  improvements,  lying  north  of 
the  river  road;  (3)  6  acres  of  land  with 
grist  and  sawmill  and  dwelling,  lying,  on 
both  sides  of  turnpike,  aggregating  408  ^^ 
acres.  They  also  gave  notice  that,  in  making 
sale,  the  first  two  tracts  would  be  offered 
together,  then  all  three  tracts  together,  the 
choice -of  bids  to  be  accepted,  and  referred 
prospective  purchasers  to  plats  of  the  land 
in  their  possession  at  Charles  Town. 

Parthenia  Singleton  became  the  purchaser, 
and  the  commissioners,  on  the  day  of  sale, 
entered  into  a  contract  in  writing  with  her, 
made  a  part  of  and  returned  along  with 
their  report  to  the  court  of  said  sale. 

In  their  report  to  the  court,  the  commis- 
sioners say  that  they  offered  the  land  in  the 
bill  and  proceedings  mentioned  in  accord- 
ance with  said  decrees,  as  shown  by  the  at- 
tached advertisement,  and  that  said  "Par- 
thenia Singleton's  bid  was  the  best  obtained, 
which  was  $40.25  per  acre  for  the  home  farm 
and  $4  per  acre  for  the  mountain  land,  as 
shown  by  her  agreement,"  which  was  in 
writing,  and  therewith  submitted.  The  con- 
tract says  that  the  "home  tract  of  409.65 
acres  was  knocked  down  to  said  Parthenia 
Singleton  at  the  bid  of  $40^^-^  dollars 
per  acre  ($40-i)  and  the  mountain  tract 
of  419  acres  was  knocked  down  to  said  Sin- 
gleton at  four  dollars  ($4)  per  acre,  the 
amount  for  both  tracts  amounting  to  the 
sum  of  $18,172.66." 

The  decree  confirming  said  sale,  Decem- 
ber 2, 1892,  recites  the  sale  and  purchase  by 
said  purchaser  "of  the  land  in  the  proceed- 
ings mentioned,  to  wit:  a  tract  of  four  hun- 
dred and  nine  acres  and  eighty-five  hun- 
dredths, at  the  price  of  forty  dollars  and 
twenty-five  cents  per  acre,  and  the  mountain 
tract  of  four  hundred  and  nineteen  acres  at 
four  dollars  per  acre."  Tliis  decree  also  di- 
rects the  commissioner  to  "at  once  proceed 
to  complete  said  sale  by  making  and  deliver- 
ing to  the  purchaser  a  deed  for  said  lands, 
and  taking  from  her  her  bonds  for  the  do 
ferred  payments,  secured  by  a  deed  of  trust 
upon  said  lands." 

A  subsequent  decree  of  December  14,  1892, 
orennling  exceptions  to  a  master  commis- 
sioner's report,  adjudged  that  Barton  and 
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Boyd  should  be  paid  $1,000,  with  interest 
thereon,  and  Marshall  McCormick  be  paid 
the  like  sum  of  $1,000,  with  interest  there- 
on, being  in  addition  to  sums  previously  de- 
creed to  be  paid  them,  and  then  provides 
how  the  residue  of  the  purchase  money,  in- 
cluding the  last  payment,  to>be  made  on  the 
death  of  the  widow,  should  be  distributed, 
first  to  creditors,  and  then  to  the  heirs  and 
distributees  of  the  decedent. 

The  deed  made,  executed,  and  delivered  by 
said  special  commissioners  to  Mrs.  Single- 
ton, the  purchaser,  December  23,  1892,  re- 
corded in  Jefferson  county,  April  29,  1893, 
recites  the  sale  of  said  lands  "according  to 
the  terms  and  conditions  required  by  said 
decrees,  at  which  sale  the  said  Singleton  be- 
came the  purchaser  for  the  sum  of  eighteen 
thousand  one  hundred  and  seventy-two 
66-100  dollars,"  the  confirmation  thereof  by 
the  subsequent  decrees  of  December  2  and 
14,  1892,  and  describes  said  home  tract  by 
metes  and  bounds  as  containing  409  ^fi- 
acres, and  the  mountain  tract  as  containing 
419  acres,  and  also  recites  that  the  said  first 
tract  is  according  to  the  8ur\'ey  of  said  T. 
G.  Baylor,  in  1892,  and  that  the  bounds  of 
the  mountain  land  were  according  to  a  sur- 
vey of  Jas.  M.  Brown,  in  1847. 

The  first  order  relating  to  the  original  pe- 
tition of  Mrs.  Singleton,  praying  for  an 
abatement  of  purchase  money,  entered  in  the 
cause  March  2,  1894,  is  as  follows:  "This, 
the  2d  day  of  March,  1894,  came  Parthenia 
Singleton,  and  asked  leave,  which  was  grant- 
ed, to  file  her  petition  in  the  above-entitled 
cause."  No  order  is  found  in  the  record  for- 
mally filing  said  petition,  but  it  is  copied 
into  the  record  by  the  clerk,  following  this 
order;  on  November  26,  3901,  the  following 
order  was  entered:  "This  cause  coming  on 
to  be  heard  this  26th  day  of  November, 
19U1,  upon  papers  formerly  read  and  the  pe- 
tition of  Parthenia  Singleton,  filed  at  a 
former  term,  it  is  ordered  that  the  clerk  of 
this  court  issue  process  to  all  parties  inter- 
ested in  said  petition,  returnable  to  next 
term  of  court,  and  an  order  of  publications 
may  issue  against  nonresident  parties."  So 
far  as  the  record  shows,  process  never  is- 
sued on  this  petition.  Parthenia  Singleton 
died  March  25,  1902,  a  little  more  than  three 
months  after  the  entry  of  the  last  order.  No 
further  proceedings  appear  to  have  been 
taken  upon  said  petition  until  October  19, 
1906,  when  James  J.  Singleton,  administra- 
tor, intervened  by  filing  his  petition,  in 
which  he  refers  to  the  former  petition  of 
his  decedent,  makes  the  same  part  of  his 
petition,  reaffirms  each  and  every  allegation 
of  her  petition  as  if  in  his  petition  again 
set  out  in  full,  prays  that  said  proceed inj^s 
be  revived  in  his  name,  and  makes  parties 
thereto  those  appearing  from  said  proceed- 


390 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Mat,. 


ings  %o  be  creditors,  administrators,  and 
heirs  at  law  of  H.  W.  Castleman,  deceased, 
and  the  personal  representatives  of  those 
who  had  died  pending  said  proceedings.  He 
also  makes  the  prayer  of  her  petition  the 
prayer  of  his  petition,  and  prays  for  process 
and  general  relief.  On  the  day  he  presented 
this  petition,  an  order  was  entered  filing  the 
same,  and  reviving  the  cause  in  his  name  as 
administrator,  and  remanding  the  same  to 
rules  for  process.  Process  was  sued  out 
thereon  November  12,  returnable  to  Decem- 
ber rules,  1906,  was  duly  accepted  or  served 
upon  all  resident  defendants,  and  there  was 
order  of  publication  published  and  posted 
against  all  nonresident  defendants,  and  the 
case  regularly  matured  and  set  for  hearing. 

After  setting  forth  the  interests  of  the  de- 
fendants, as  disclosed  by  the  record,  and  the 
several  orders,  decrees,  and  proceedings 
aforesaid,  the  petition  specifically  charged 
that  about  January  ],  1893,  information  was 
first  brought  to  her  attention,  which  led  the 
purchaser  to  believe  that  an  error  had  been 
made  in  the  acreage  of  the  home  farm,  as 
sold  to  her;  that  she  employed  S.  Howell 
Brown,  county  surveyor,  to  make  a  survey 
thereof,  who  ascertained  and  reported  to 
her  that  the  same  contained  only  398^ 
acres,  and  which  she  alleged  was  a  true  and 
accurate  survey,  showing  a  shortage  or  de- 
ficiency of  n.60  acres  in  the  number  of  acres 
sold  to  and  purchased  by  her.  Petitioner 
filed  with  her  petition,  as  a  part  thereof,  the 
survey  and  plat  of  said  land,  so  made  by  the 
county  surveyor,  with  his  affidavit  thereto, 
that  he  believed  his  survey  to  be  correct. 
Defendants  did  not  plead  to  or  answer  the 
petition. 

Thus  is  presented  the  question  whether  the 
purchaser,  upon  the  petitions  filed,  is  en- 
titled, as  prayed  for,  to  credit  upon  the  last 
purchase -money  bond  of  $6,057.55,  with  the 
sum  of  $460.90,  the  price  of  11.60  acres  at 
the  rate  of  $40.25  per  acre,  with  interest. 

Clearly,  the  sale  was  a  sale  by  the  acre, 
not  in  grdss.  True,  as  argued,  the  original 
decrees  of  sale  did  not  specifically  authorize 
a  sale  by  the  acre,  but  the  special  commis- 
sioners assumed  to  make  a  sale  of  the  land 
in  that  way.  They  so  reported  the  sale  to 
the  court,  and  it  was  so  confirmed  as  a 
sale  by  the  acre.  This  would  entitle  the 
purchaser  to  an  abatement  of  purchase 
money  if  there  is  a  deficiency.  24  Cyc.  Law 
&  Proc.  p.  54  E,  note  7.  This  authority, 
supported  by  court  decisions  cited  in  the 
note,  says:  "When,  by  mistake  resulting 
from  the  actions  of  the  court  or  the  mis- 
representations of  its  agents,  less  land  is 
sold  than  was  bid  for  and  supposed  to  have 
been  sold,  the  purchaser  will  be  allowed  a 
proportionate  abatement  of  the  purchase 
price  when  the  property  was  sold  by  the 
28  L.R.A.(N.S.) 


quantity,  but  not  when  it  was  sold  in  groi» 
as  a  specific  tract."  When  the  court  con- 
firmed the  action  of  its  commissioners  ia 
making  sale  by  the  acre,  it  thereby  adopted 
and  approved  their  aet.  In  all  judicial  sales 
the  court  is  the  vendor  and  contracting 
party,  on  the  one  hand,  and  the  purchaser, 
on  the  other.  The  commissioners  are  mere- 
ly the  creatures  of  the  court,  and  the  sale 
is  never  complete  until  it  is  reported  to 
and  confirmed  by  the  court.  Core  v.  Strick- 
ler,  24  W.  Va.  689,  696,  citing  Blair  v.  Core^ 
20  W.  Va.  265,  and  Kable  v.  Mitchell  9  W. 
Va.  492.  Confirmation  cures  irregularities, 
and  gives  the  sale  the  same  validity  and 
effect  as  if  made  upon  the  precise  terms  of 
the  decree.  Rorer  Judicial  Sales,  §§  122, 
127;  Robertson  v.  Smith,  94  Va.  250,  64 
Am.  St.  Rep.  723,  26  S.  E.  579;  Langyher  r. 
Patterson,  77  Va.  470. 

It  is  the  universal  rule,  and  many  caset- 
in  this  state  and  in  Virginia  so  decide,  that 
if  a  deficiency  in  quantity  is  found,  where 
the  sale  has  been  by  the  acre,  the  purchaser 
will  be  entitled  to  an  abatement;  and  that 
a  court  of  equity  will,  even  after  deed  made, 
abate  the  deficiency  from  the  unpaid  pur- 
chase money.  See  cases  collated  in  13  Cy- 
clopedic Dig.  525,  9a.  And  this  rule  is  ap- 
plicable alike  to  sales  by  the  court  and  un- 
der court  decrees,  as  to  sales  by  individuals. 
Watson  v.  Hoy,  28  Gratt  698,  Va.  Rep. 
Anno.  220,  and  note;  Crislip  ▼.  Cain,  19  W. 
Va.  438;  Cooper  v.  Hargis,  20  Ky.  L.  Rep. 
41,  45  S.  W.  112;  Carmody  v.  Brooks,  40 
Md.  240;  Brown  v.  Wallace,  4  GilL  t  J. 
479,  508;  Marbury  v.  Stonestreet,  1  Md. 
147;  Strodes  v.  Patton,  1  Brock.  228,  Fed. 
Cas.  No.  13,538;  Myers  ▼.  Lindsay,  5  Lea, 
331 ;  Trigg  v.  Jones,  102  Ky.  44,  42  S.  W. 
848. 

But  it  is  said  that  although  the  pur- 
chaser, in  1894,  obtained  leave  to  do  so,  she 
never  in  fact  filed  her  petition;  that  the  or- 
der of  November  26,  1901,  treating  it  as  hav- 
ing been  filed  at  a  former  term,  and  direct- 
ing process  thereon,  was  a  misrecital,  and 
that  no  process  having  been  in  fact  issued 
thereon,  defendants  were  not  bound  there- 
by, and  that  not  only  these  proceedings,  but 
the  proceedings  upon  the  amended  petition 
filed  by  the  administrator  in  1906,  the  pur- 
chaser in  her  petition  admitting  knowledge 
of  the  alleged  deficiency  as  early  as  Janu- 
ary, 1893,  came  too  late,  and  that  relief  was 
rightfully  denied  under  the  rule  caveat  em^h 
tor,  and  because  of  laches,  and  because  the 
decrees  confirming  the  sale,  and  distribut- 
ing the  proceeds  thereof  to  creditors  and 
distributees,  being  final,  were  not  review- 
able, except  upon  bill  of  review  filed  in 
time  and  with  proper  averments. 

The  authorities  do  not  support  the  po8>- 
tion  of  counsel.     A  purchaser  at  a  judicial 
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sale  is  not  precluded  by  euch  decree  from  ob- 
taining relief  from  such  mistake.  Relief 
may  be  obtained  in  such  cases  by  defense  to 
a  rule  against  the  purchaser  to  show  cause 
why  the  land  should  not  be  resold  to  pay  the 
balance  of  purchase  money  (Jones  v.  Tatum, 
19  Gratt  720;  Crislip  v.  Cain,  supra) ;  also 
by  petition  filed  in  the  cause  by  the  pur- 
chaser (Watson  V.  Hoy;  Marbury  v.  Stone- 
street,  and  Brown  v.  Wallace, — supra). 
While  the  rule  caveat  emptor  is  applicable 
to  all  judicial  sales  so  far  as  title  is  con- 
cerned, it  has  never  been  applied,  either  in 
V^irginia  or  in  this  state,  so  far  as  we  can 
find,  to  cases  of  deficiencies  in  quantity  of 
land  where  sold  by  the  acre.  Watson  v.  Hoy, 
supra,  page  710  of  28  Gratt.  In  the  case 
just  cited,  the  court  below  appears  to  have 
been  of  a  different  opinion,  but  Judge  Burks, 
referring  thereto,  says:  "I  cannot  agree  to 
this.  It  is  true  that  in  Virginia  the  general 
rule  would  seem  to  be  that  objections  by 
purchasers  to  judicial  sales  for  defect  of 
title  must  be  made  before  the  sale  is  con- 
firmed by  the  court,  and  that  such  objec- 
tions, afterwards  made,  come  too  late,"  cit- 
ing cases.  "But,"  says  he,  "I  apprehend  the 
rule  has  no  application  to  the  equity  of  a 
purchaser  arising  from  after-discovered  mis- 
take, fraud,  or  other  like  matter.  Courts 
of  equity  are  always  ready  to  relieve  inno- 
cent injured  parties  in  such  cases,  unless, 
by  reason  of  acquiescence,  laches,  or  other 
special  circumstances,  relief  would  be  in- 
equitable. There  are  no  such  circumstances 
precluding  relief  in  this  case."  And,  at  page 
711  of  28  Gratt..  he  further  says:  "Themis- 
take  can  be  rectified  and  compensation  made 
to  the  appellant  by  allowing  for  the  ascer- 
tained deficiency  a  proper  abatement  of  the 
balance  of  purchase  money  still  owing  by 
him;  and  thus,  while  doing  justice  to  him, 
no  harm  will  be  done  to  others.  It  would 
be  singular  indeed  if  this  could  not  be  done 
by  a  court  of  equity  which,  by  its  agents, 
is  a  party  to  a  mistake  it  is  called  upon  to 
relieve  against." 

Kor  do  we  think  the  rule  respecting  laches 
Applicable.  No  one  can  be  injuriously  af- 
fected by  the  abatement.  At  least,  no 
equities  appear,  and  none  are  alleged  by  way 
of  defense.  The  last  payment  of  purchase 
money  is  still  in  the  hands  of  the  purchaser, 
or  her  representative.  She  is  not  suing  to 
recover  back  money  paid.  Within  a  year 
»fter  sale  and  confirmation  thereof,  and  aft- 
er discovering  the  mistake,  she  presented 
and  obtained  leave  to  file  her  petition,  set- 
ting up  the  mistake  and  praying  for  an 
abatement,  thus  making  a  record  in  the 
cause  of  her  claim;  and  though  she  after- 
wards delayed  suing  out  process  and  bring- 
ing the  matter  to  an  issue,  the  last  payment 
was  not  due  and  did  not  become  due.  except 
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the  interest,  until  the  death  of  the  widow. 
No  one  has  been  prejudiced  or  injured  by 
the  delay,  so  far  as  appears,  and  if  a  mis- 
take was  actually  made,  there  is  nothing  to 
preclude  the  court  in  granting  the  relief 
prayed  for.  In  a  general  creditors'  suit,  the 
filing  of  a  petition  by  a  creditor  in  a  pend- 
ing suit  stops  the  running  of  the  'statute  of 
limitations.  Jackson  v.  Hull,  21  W.  Va. 
601.  In  Ewing  v.  Ferguson,  33  Gratt.  648, 
it  was  decided  that  the  first  action  taken 
by  «L  party  for  the  assertion  of  his  claim 
by  legal  process,  whether  that  be  by  the  is- 
suing of  process  commencing  suit,  or  the  fil- 
ing of  a  petition  in  a  suit  already  com- 
menced, is  treated  as  the  institution  of  a 
suit,  and  from  that  time  the  statute  of 
limitations  ceases  to  run  against  him. 
These  cases,  it  is  true,  were  creditors'  suits, 
and  the  petitions  were  creditors'  petitions 
filed  therein,  and  are  not  strictly  applicable 
to  cases  like  the  one  we  have  here.  However, 
when  the  purchaser  asked  and  was  given 
leave  to  file  her  petition  in  the  cause,  that 
was  a  step  which  she  had  the  right  to  take, 
was  the  assertion  of  her  right,  negativing 
abandonment  thereof  or  acquiescence  there- 
in, and  gave  notice  to  the  court,  her  vend- 
or, of  her  claim  to  abatement  of  purchase 
money,  and  of  which  the  court  took  no- 
tice by  giving  her  leave  to  file  it,  and  by 
afterwards  treating  her  petition  as  filed, 
and  directing  process  thereon.  The  petition 
thus  became  a  part  of  the  record.  Park  v. 
Petroleum  Co.  26  W.  Va.  108.  But  the  ihj- 
titioner  was  not  bound  to  have  filed  any  pe- 
tition. She  might  have  waited  until  sued 
on  her  bond,  or  was  proceeded  against  by 
rule  to  resell  the  property.  So  long  as  sho 
had  the  money  in  her  hands,  time  did  not 
run  against  her  right  to  defend  the  col- 
lection of  the  purchase  money.  Smith  v. 
Ward   (W.  Va.)   66  S.  E.  234. 

It  is  further  contended,  in  support  of  the 
decree  below,  that  petitioner  did  not  make 
out  a  case  for  relief,  that  the  petition  was 
not  sworn  to  as  it  is  claimed  a  bill  of  review 
or  petition  to  rehear,  based  on  after-discov- 
ered evidence,  is  required  to  be.  The  peti- 
tion is  not  a  bill  of  review,  nor  a  petition 
to  rehear  the  decrees,  and  the  rules  appli- 
cable thereto  «,re  inapplicable.  The  petition 
charged  a  mistake,  a  shortage  in  the  land 
sold.  No  plea  or  answer  of  the  defendants 
denied  it.  It  must  be  treated  as  taken  for 
confessed. 

Another  question  presented  by  the  record, 
but  not  by  counsel,  has  given  us  some 
trouble.  The  shortage  of  11.60  acres  is  less 
than  3  per  cent  of  the  total  acreage  sold. 
Should  the  ^.rbitrary  rule  of  6  per  cent, 
first  announced  by  this  court  in  Western 
Min.  &  Mfg.  Co.  V.  Peytona  Cannel  Coal  Co. 
8  W.  Va.  406,  437,  and  recognized  in  Pratt 
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V.  Bowman,  37  W.  Va.  715,  721,  17  S.  E. 
210,  be  applied  here?  If  it  should,  the 
shortage  being  less  than  6  per  cent,  petition- 
er did  not  make  out  a  case  for  relief.  One 
answer  to  this  question,  suggested  in  council, 
was  that  the  rule  was  inapplicable  to  cases 
of  sales  by  the  acre,  but  only  where  land  is 
sold  as  containing  a  definite  number  of  acres, 
"more  or  less,"  or  ^'estimated  to.  contain"  a 
certain  number  of  acres,  or  with  like  de- 
scriptive words.  But  as  this  allowance  of  5 
per  cent  is  intended  to  cover  inaccuracies 
reasonably  imputable  to  variation  of  in- 
struments and  small  errors  in  surveys 
(Pratt  V.  Bowman,  supra,  p.  721 ),  we  do  not 
see  why,  upon  principle,  it  should  not  be  ap- 
plied in  cases  of  sales  by  the  acre;  for  in 
either  case  parties  must  necessarily  be 
deemed  to  contract  with  reference  to  all  such 
inaccuracies.  Hilliard,  Vendors,  2d  ed.  p. 
329.  This  writer  says:  "But,  in  general, 
on  a  sale  of  land  by  the  acre,  relief  is  to 
be  granted  for  all  deficiencies  not  reason- 
ably imputable  to  the  variation  of  instru- 
ments and  small  errors  in  surveys,  whether 
the  purchaser  has  expressly  retained  an 
election  to  have  the  tract  surveyed  or  not." 
Citing  therefor  Nelson  v.  Carrington,  4 
Munf.  332,  6  Am.  Dec.  619.  But  where  and 
how  did  this  arbitrary  rule  of  5  per  cent 
originate?  Judge  Hoffman  in  Western 
Min.  &  Mfg.  Co.  v.  Peytona  Cannel  Coal  Co. 
supra,  at  page  437  of  8  W.  Va.,  says:  "It 
is  settled  in  Viriginia  and  West  Virginia 
that  when  a  person  has  sold  and  conveyed  a 
tract  of  land,  described  as  containing  a  defi- 
nite quantity,  at  a  specified  price,  it  is  pre- 
sumed that  the  estimated  quantity  was  be- 
lieved to  be  substantially  correct, — within  5 
per  cent  of  exact  accuracy;  that  it  consti- 
tuted a  material  element  in  the  determina- 
tion of  the  price;  and  that,  unless  it  appear 
that  considerable  uncertainty  or  actual  risk 
as  to  the  quantity  was  contemplated  or  in- 
tended; if  in  fact  the  quantity  is  afterwards 
ascertained  to  be  materially  less,  and  the 
purchaser  properly  asserts  his  right  in  a  rea- 
sonable time  and  under  reasonable  circum- 
stances, a  court  of  equity  will  grant  him 
relief.  Though  the  sale  be  not  by  the  acre, 
but  by  the  tract  in  gross,  this  nevertheless 
is  now  the  rule  of  decision.  But  in  many 
— perhaps  most — cases  of  sales  by  trustees 
and  other  fiduciaries  or  officers,  it  may  be 
different.  This,  however,  it  is  not  neces- 
sary now  to  determine."  No  cases,  however, 
are  cited  by  Judge  Hoffman  declaring  this 
arbitrary  rule.  He  likely  deduced  it  from 
the  decided  cases  in  which  relief  has  gener- 
ally been  denied  where  the  deficiency  has  been 
less  than  6  per  cent.  But  we  do  not  think 
that  in  this  day  of  improved  methods  and 
instruments,  such  an  arbitrary  rule  should 
be  applied,  especially  when  involving  valu- 
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able  lands  like  those  involved  here.  A 
shortage  of  more  than  11  acres  of  very  valu- 
able farm  lands,  practically  level,  in  a  sur- 
vey of  409  acres,  or  398,  as  the  case  may 
be,  is  entirely  too  much  of  a  discrepancy  to 
reasonably  impute  to  variations  of  instru- 
ments or  small  errors  in  surveys.  Certainly, 
lands  of  the  character  of  these  lands  can  and 
should  be  surveyed  with  more  accuracy  than 
that.  The  deficiency  here  we  do  not  tliink 
can  reasonably  be  imputed  to  such  inaccura- 
cies, and  if  not,  the  relief  ought  to  be  grant- 
ed. Hilliard,  Vendors,  supra;.  Young  r. 
Craig,  2  Bibb,  270;  Grundy  v.  Grundy,  12  a 
Mon.  269. 

In  the  absence  of  any  showing  to  the  con- 
trary, we  think  the  petitioner  was  entitled 
to  the  relief  prayed  for.  The  decree  below 
will  therefore  be  reversed,  and  such  decree 
as  the  Circuit  Court  should  have  entered 
will  be  entered  here. 


IDAHO   SUPREME  COURT. 

GEORGE    STELTZ,   Admr.,    etc.,   of  Gray 
Sterling,  Deceased,  Respt., 

V. 

HENRY  A.  MORGAN,  Appt 
(16  Idaho,  368,  101  Pac  1057.) 

Trespass  ^poflsession. 

1.  Under  an  action  of  trespass  qwire  cUu- 
sum  fregit,  where  the  plaintiff  does  not  al- 
lep^e  title  either  in  fee  or  for  a  term  in  him- 
self, he  must  show  actual  possession  of  the 
realty  at  the  time  of  the  trespass. 

Property  ^  transfer  of  title  —  posses- 
sion. 

2.  A  le<?al  and  valid  conveyance  of  real  es- 
tate, whether  it  be  by  tax  deed  or  deed  from 
the  original  owner,  carries  with  it  a  prima 
facie  right  of  possession ;  and  where  tbe 
property  is  vacant  and  unoccupied,  tbe  con* 

Headnotes  by  Ailsiiie,  J. 

Note.  —  Right  of  holder  of  tax  deed  to 
take  possession. 

In  addition  to  the  authorities  relied  upon 
in  the  above  case  for  the  conclusion  that  tbe 
holder  of  a  tax  deed  who  finds  the  property 
occupied  must,  if  the  occupant  refuses  to  sur- 
render possession,  resort  to  legal  remedies 
for  possession,  that  rule  of  law  is  supported 
by  Handlin  v.  H.  V/eston  Lumber  Co.  47  La. 
Ann.  401,  16  So.  955,  and  Muller  v.  Mazcrat, 
100  La.  116,  33  So.  104  (in  which  tbe  same 
language  quoted  in  Steltz  v.  Morgan,  from 
Martin  v.  Langenstein,  43  La.  Ann.  789,  9 
So.  507,  was  also  quoted  with  approval). 

The  rights  of  a  purchaser  of  a  tax  title 
before  a  deed  is  executed  to  him,  or  before 
the  owner's  equity  of  redemption  has  ex- 
pired, present  different  questions. 
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structWe    possession    of    the    premises    is 
deemed  to  be  in  the  holder  of  the  title. 

Trespass  ^  possession. 

3.  In  order  for  one  who  was  the  original 
owner  of  real  estate,  and  whose  title  has 
been  devested  through  taxation  and  a  tax 
deed,  to  maintain  an  action  of  trespass 
against  the  holder  of  a  valid  tax  deed,  for 
entering  into  possession  of  the  premises, 
such  original  owner  must  maintain  and  be 
in  actual  possession  of  the  premises  at  the 
time  of  the  trespass. 

Tax  title  —  holder  ^  right  of  entry. 

4.  The  holder  of  a  tax  title  to  real  estate, 
who  finds  the  property  unoccupied,  may  en- 
ter upon  and  take  actual  possession  of  the 
premises,  and,  in  doing  so,  he  is  not  liable  to 
the  original  owner  of  the  property,  whose  ti- 
tle has  been  devested  by  the  tax  deed. 

Same  —  effect. 

5.  A  tax  deed  has  no  more  .force  or  effect 
as  a  writ  of  assistance  for  procuring  the  pos- 
session of  real  estate  than  any  other  deed, 
and  the  holder  of  such  deed,  who  finds  the 
property  occupied,  must,  if  the  occupant  re- 
fuses to  surrender  possession,  resort  to  the 
same  lej^al  remedy  for  possession  as  the  hold- 
er of  any  other  deed  would  employ. 

(April  21,  1909.) 

iPPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Latah  ^County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages   for  injuries  to  plaintifTs 
property  through  the  alleged  wrongful  re- 
moval of  a  building  therefrom.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  William  E.  Stillinger  for  appellant. 
Mr.  Stewart  S.  Denning  for  respondent. 

Ailshie,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  by  George 
Steltz,  as  administrator  of  the  estate  of 
Gray  Sterling,  deceased,  for  the  purpose  of 
recovering  from  defendant  the  sum  of  $2,000 
damages  for  a  trespass  on  real  estate.  Plain- 
tiff alleges  that  he  is  the  duly  appointed  and 
acting  administrator  of  the  estate  of  Gray 
Sterling,  deceased,  and  that  at  the  time  of 
the  death  of  Gray  Sterling  she  was  in  the 
actual  and  peaceable  possession  of  lot  2  of 
block  24  of  the  town  of  Genesee,  and  that 
^er  since  her  death  the  plaintiff,  as  admin- 
istrator, has  been  in  the  actual,  peace- 
able, and  quiet  possession  of  that  property. 
It  is  further  alleged  that  in  January,  1908, 
the  defendant  forcibly,  wrongfully,  unlaw- 
fully, and  maliciously  entered  and  trespassed 
upon  this  property,  and  pulled  down  and  de- 
stroyed one  building  thereon  of  the  value  of 
$300,  and,  by  reason  thereof,  the  estate  has 
be^n  injured  and  damaged  in  the  sum  of  $1,- 
•500.  Defendant  denied  specifically  all  the 
material  allegations  of  the  complaint,  except 
the  taking  down  and  removing  of  the  house 
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and  the  ofiicial  character  of  the  plaintiff  as 
administrator  of  the  estate  of  Gray  Sterling, 
deceased.  Defendant  further  answered,  and 
alleged  that  in  the  year  1902  the  lot  in  ques- 
tion belonged  to  one  Maggie  Anderson,  and 
that  in  September  of  that  year  she  conveyed 
and  transferred  the  property  to  Gray  Sterl- 
ing; that  Gray  Sterling  died  about  the 
month  of  October,  1902,  and  that  thereafter 
the  plaintiff  was  appointed  administrator  of 
her  estate;  that  the  property  in  question, 
lot  2  of  block  24  of  the  town  of  Genesee,  was 
duly  and  regularly  assessed  for  taxation 
for  the  year  1902  to  Maggie  Anderson,  and 
the  taxes  so  assessed  were  not  paid,  and 
thereafter  became  delinquent;  that  the  prop- 
erty was  duly  and  regularly  advertised  for 
sale  for  nonpayment  of  the  taxes,  and  at  the 
sale,  no  buyer  appearing,  the  property  was 
struck  off  to  Latah  county;  that  after  the 
expiration  of  the  time  for  redemption,  the 
assessor  made,  executed,  and  delivered  to  the 
county  of  Latah  a  tax  deed,  in  conformity 
with  law;  that  thereafter  the  county 
of  Latah  sold  the  property  at  pub- 
lic auction,  as  provided  by  law,  to  one 
John  Thompson;  that  Thompson  there- 
after sold  and  transferred  the  property 
to  one  Joseph  Hasf  urther ;  and  that  the  lat- 
ter thereafter  sold  the  house  standing  on 
this  lot  to  the  defendant  Morgan.  Morgan 
alleges  that  subsequent  to  the  purchase  of 
the  house,  he  entered  upon  the  premises  and 
tore  down  the  building  and  removed  it,  and 
that  the  property  so  removed  was  his  own 
property. 

The  plaintiff  made  no  attempt  at  the  trial 
to  show  title  to  the  property,  but  rested  up- 
on possession  alone.  The  defendant  intro- 
duced his  evidence  showing  chain  of  title 
through  tax  deed  for  taxes  assessed  for  the 
year  1902.  Plaintiff  did  not  question  the 
regularity  of  the  tax  sale  nor  of  the  tax 
title.  Plaintiff's  position  is  perhaps  best  il- 
lustrated by  the  objection  that  was  inter- 
posed by  his  counsel  to  the  introduction  of 
tax  deed  and  other  records  establishing  de- 
fendant's chain  of  title,  which  objection  is 
as  follows:  "Objected  to  on  the  ground  that 
even  supposing  the  parties  had  purchased 
a  tax  title,  and  were  acting  under  this  tax 
title,  and  though  the  tax  title  may  show 
prima  facie  evidence  of  title,  still  the  parties 
holding  such  tax  title  cannot  proceed  sum- 
marily and  take  possession  of  the  proper- 
ty without  due  process  of  law;  second,  that 
the  defendant  has  neither  plcnded  justifica- 
tion or  any  fact  in  mitigation  of  damages 
which  this  only  could  go  to."  As  we  under- 
stand it,  the  foregoing  objection  really  em- 
bodies the  contention  of  the  respondent  in 
this  court.  The  evidence  in  the  case  is  brief 
and  simple,  and  there  is  no  substantial  con- 
flict in  any  material  fact.    The  plaintiff  had 
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been  renting  this  property  from  time  to  time 
as  occasion  offered,  but  the  property  had  not 
been  occupied  for  from  three  to  six  weeks 
prior  to  defendant's  entry  and  removal  of 
the  building.  This  building  is  described  by 
most  of  the  witnesses  as  a  small  board  build- 
ing that  had  been  intermittently  occupied 
during  the  last  six  or  eight  years  by  sport- 
ing women  for  purposes  of  prostitution.  The 
house,  at  the  time  Morgan  entered  and  tore 
it  down,  and,  in  fact>  for  some  weeks  prior 
thereto,  had  been  in  a  dilapidated  condition, 
one  door  being  gone  entirely,  and  the  other 
standing  open.  The  windows  were  all  out 
and  gone.  The  floor  was  broken  through, 
and  the  roof  was  also  broken  through.  The 
house  was  untenanted,  and  no  one  was  in  ac- 
tual possession  of  the  house  or  of  any  part 
of  the  lot  at  the  time  Morgan  entered.  The 
two  following  propositions  are  fully  estab- 
lished by  the  record:  First,  that  plaintifif, 
who  is  respondent  here,  did  not  rely  upon  or 
attempt  to  establish  title  to  the  property,  or 
question  defendant's  title;  second,  that  he 
was  not  in  actual  possession  of  the  property 
at  the  time  of  the  alleged  trespass.  In  or- 
der, therefore,  to  determine  whether  or  not 
the  respondent  was  entitled  to  recover  in  the 
court  below,  it  is  necessary  to  determine 
what  the  law  really  is  as  applied  to  the 
foregoing  state  of  facts. 

The  action  of  trespass,  as  we  received  it 
from  the  common  law,  and,  in  fact,  as  it 
still  exists  in  this  country,  was  that  of  "tres- 
pass quare  clauaum  fregit"  and  ''trespass  on 
the  case."  The  former  was  the  remedy  re- 
fiorted  to  by  one  in  the  possession  of  real  es- 
tate, as  against  one  who  wrongfully  and  for- 
cibly entered  upon  the  premises.  The  lat- 
ter was  the  remedy  given  to  the  owner  of  the 
fee  for  a  trespass  where  the  damage  was  pe- 
culiar to  the  land  itself.  While  these  forms 
of  action  have  been  abolished  by  our  Con- 
stitution and  statutes,  the  right  of  action 
itself,  as  it  existed  at  the  common  law,  still 
«xists  under  the  Code.  The  distinction  be- 
tween these  two  rights  of  action  is  very 
clearly  considered  in  Casey  v.  Mason,  8 
Okla.  665,  59  Pac.  252.  In  the  case  at  bar, 
respondent  relies  on  his  possession.  Since 
he  was  not  in  actual  possession  of  the  prop- 
erty at  the  time  of  the  entry  by  appellant, 
he  is  bound  to  rely  on  a  constructive  posses- 
sion. The  question  then  arises  as  to  wheth- 
er the  original  owner  of  the  property,  not  in 
the  actual  possession  thereof,  can  assert  a 
constructive  possession  for  the  purpose  of 
maintaining  his  action  in  trespass,  as 
against  the  true  owner,  who  deraigns  his  ti- 
tle through  a  tax  deed. 

It  is  arp;ued  by  counsel  for  respondent 
that  a  tax  deed  does  not  and  cannot  operate 
as  a  writ  of  assistance  to  put  the  purchaser 
into  possession  of  the  property.  That  con- 
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tentloirmust  at  once  be  conceded  as  sound 
andcQu-ect.  It  is  equally  truhyi^  the  hold- 
er ^tj^ysilid  deed  to  real  estiMwhether  it 
be  a  tax  deed  or  a  deed  from  the  owner  him- 
self, impliedly  and  constructively  has  the 
possessfcn  of  the  property  described  in  the 
deed.  Of  course,  such  constructive  posses- 
sion as  a  justification  for  an  entry  is  not 
equal  or  paramount  to  9^  actual  posttssion 
by  another,  but  it  is  abundant  warrsK  for 
the  grantee  therein  named  to  take  j^^pses- 
sion  of  the  property  where  it  is  vacant  or 
not  actually  occupied  by  another.  In  other 
words,  the  grantee  named  in  a  valid  tax  deed 
is  entitled  to  take  posseeSon  of  the  property 
described  in  the  deed  if  vhe  can  do  so  peace- 
ably and  quietly.  Mr.  Cooley,  in  his  work 
on  Taxation  (vol.  2,  p.  1056,  3d  ed.),  speak- 
ing of  the  right  of  possession  under  tax  deed, 
says:  ''The  purchaser,  if  he  finds  the  land 
occupied,  may  bring  ejectment  in  the  com- 
mon-law courts  to  obtain  possession;  and 
if,  on  the  other  hand,  he  finds  the  land  un- 
occupied, and  takes  possession  without  suit, 
the  original  owner  may  have  the  like  reme- 
dy against  him."  In  the  footnote  to  the 
foregoing  passage,  the  author  makes  the  fol- 
lowing quotation  from  Martin  v.  Langen- 
stein,  43  La.  Ann.  789,  9  So.  607:  "The  law 
does  not  require,  to  perfect  a  tax  title,  that 
the  devested  owner  shall  voluntarily  place 
the  purchaser  in  possession,  or  that  the  pur- 
chaser shall,  in  the  absence  of  resistance,  in- 
stitute judicial  proceedings  and  be  put  in 
possession  by  the  sheriff,  but  the  purchaser 
may  himself  take  possession  whenever  he  can 
do  so  without  diflSculty.**  The  supreme 
court  of  Iowa  in  Moingona  Coal  Co.  v.  Blair, 
61  Iowa,  447,  1  N.  W.  768,  held  that  "the 
holder  of  a  tax  deed  will  be  deemed  to  be  in 
possession  of  unoccupied  land,  and,  if  such 
possession  is  uninterrupted  during  five  years 
from  the  date  of  execution  and  recording  of 
the  tax  deed,  the  title  acquired  thereby  be- 
comes perfect  and  complete."  That  case  was 
followed  and  approved  in  Rice  v.  Haddock, 
70  Iowa,  318,  30  N.  W.  679,  the  court  say- 
ing: "The  holder  of  a  tax  deed  to  unoccu- 
pied lands  l\as  constructive  possession  there- 
of." In  Casey  v.  Mason,  supra,  the  court 
said:  "A  plaintiff  may  maintain  trespass 
for  injury  to  his  possession  only  when  he  is 
in  the  actual  possession,  and  so  alleges,  or 
where  he  is  the  owner  of  the  fee,  and  further 
shows  by  his  petition  that  the  land  is  unoc- 
cupied, and  the  plaintiff  has  the  construct- 
ive possession  thereof.  He  may  also  main- 
tain an  action  in  the  nature  of  trespass  on 
the  case  where  he  alleges  that  he  owns  the 
legal  title,  and  further  sets  out  such  a  state 
of  facts  as  will  show  that  the  injury  is  an 
injury  to  the  real  estate.  These  rules  are 
fundamental,  because  if  one  has  no  posses- 
sion of  a  certain  tract  of  land,  either  aetaal 
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or  constructive,  no  right  of  his  can  be  in- 
vaded bj  ^oing  thereon ;  and  one  havjng  no 
]egal  title  to  real  estate,  either  in  whole  or 
a  reyersionary  interest  therein,  canhot  be 
damaged  by  the  destruction  of  buildings  or 
trees,  or  any  of  the  appurtenances  thereon 
or  thereunto  belonging,  because  he  has  no  in- 
terest in  the  land.  Where  there  is  no  right, 
there  can  be  no  remedy."  As  we  understand 
the  authorities,  as  well  as  the  reason  and 
justice  of  the  matter,  the  rule  is  "this:  If 
one  who  was  the  original  owner  of  real  es- 
tate lost  his  title  through  taxation  and  a 
tax  deed,  and  still  would  maintain  an  action 
of  trespass  against  the  holder  of  the  tax 
deed  for  entering  into  possession,  he  must 
maintain  actual  possession  ot  the  premises. 
The  constructive  possession  which  ownership 
of  real  estate  usually  confers  upon  the  own- 
er is  not  a  sufficient  possession  as  against 
the  owner  and  holder  of  a  tax  title  who 
takes  actual  possession  of  such  property. 
Morgan's  grantor  was  the  owner  of  the  title 
to  this  property,  so  far  as  the  record  shows 
in  this  case.  He  was  therefore  entitled  to 
the  possession.  He  consequently  had  a  right 
to  sell  the  building  to  Morgan,  and  the  sale 
of  the  building  carried  with  it'  the  right  to 
enter  and  remove  the  building.  That  title 
and  right  would  not  have  justified  either 
Morgan  or  his  grantor  in  committing  a 
breach  of  the  peace,  or  using  force  or  vio- 
lence in  entering  upon  the  premises.  On  the 
other  hand,  it  was  sufficient  warrant  and  au- 
thority for  his  entry  and  removal  of  the 
property  when  he  found  it  unoccupied. 

Under  the  law  as  applicable  to  this  case, 
it  was  the  duty  of  the  trial  court  to  instruct 
the  jury  to  return  a  verdict  in  favor  of  the 
defendant.  A  new  trial  must  therefore  be 
granted,  and  it  is  so  ordered,  and  the  cause 
is  remanded.  Costs  awarded  in  favor  of  ap- 
pellant 

SnlliTan,  Gh.  J.,  and  Stewart,  J.,  concur- 

Petition  for  rehearing  denied  June  4,  1909. 
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APPEALS,  SEVENTH  CIRCUIT. 

FRANK  WILMERTON,  Appt., 

V. 

WHXTAM  W.  WILMERTON,  Exr.,  etc.,  of 
William  Wilmerton,  Deceased,  et  al. 

(100  C.  C.  A.  366,  176  Fed.  896.) 

^'*  11  — ademption  of  legacy  ^  act  of  tes- 
tator's conservator. 

The  cottservator  of  the  estate  of  one  who 
becomes  insane  after  executing  a  will  which 
bequeathed  money  and  securities  of  a  certain 
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amount  to  specified  legatees,  subject  to  a  con- 
tract by  which  he  had  placed  that  amount 
with  a' bank,  to  be  managed,  the  income  to 
be  paid  to  testator  on  demand,  and  the  prop- 
erty accounted  for  to  testator's  estate  after 
his  death,  has  no  authority  to  demand  the 
income,  so  as  to  adeem  the  legacies,  if  it  is 
not  necessary,  either  for  the  conservation 
of  the  estate  or  the  support  of  the  ward. 

(January   4,   1910.) 

Note.  ^  Power  of  guardian  or  conaer- 
vator  to  adeem  legacy. 

The  few  cases  bearing  upon  the  question 
here  considered  are  not  entirely  in  harmony. 
The  reasoning  of  the  court  in  Wilmerton  v. 
Wilmerton,  that  legacies  should  be  adeemed 
only  when  such  an  intention  appears  on 
the  part  of  the  testator,  seems  to  be  the  only 
one  which  can  be  safely  followed,  since  if  the 
power  to  adeem  is  conceded  to  guardians 
and  conservators,  the  testator's  intentions 
may  be  entirely  defeated  after  he  becomes 
non  compos  mentiSf  and  the  above  case  is  not 
without  some  support. 

Thus,  in  Jenkins  v.  Jones,  L.  R.  2  Eq.  323, 
where  farming  stock  was  bequeathed  to  tes- 
tator's son,  and  the  testator  then  became  in- 
sane,  and  the  property  was  converted  into 
money  during  tlie  life  of  the  testator,  by  the 
son,  who  was  named  as  executor,  acting  with 
the  consent  of  his  mother,  who  was  desig- 
nated executrix,  it  was  held  that  there  was 
no  ademption,  since  it  was  not  the  act  of  the 
testator,  and  since  he  never  intended  any 
conversion. 

So,  where  a  testator  bequeathed  his  house 
and  shop  and  his  stock  in  trade  to  his  wife, 
and  disposed  of  the  residue  of  his  estate 
otherwise,  and  subsequently,  when  he  became 
insane,  no  commission  of  lunacy  being  ap- 
pointed, his  wife  joined  with  those  named  as 
executors  and  with  the  residuary  legatees  in 
an  agreement  for  the  sale  of  the  house,  shop, 
and  stock,  and  subsequently,  after  testator's 
death,  this  agreement  was  approved  by  tho 
court,  it  was  held  that  none  of  the  parties 
having  had  authority  from  the  testator  to 
make  the  sale,  no  conversion  which  worked 
an  ademption  occurred.  Taylor  v.  Taylor,  10 
Hare,  475. 

And  in  Basan  v.  Brandon,  8  Sim.  171, 
where  part  of  a  sum  of  money  in  an  agent's 
hands  was  bequeathed,  and  the  whole  sum 
was  subsequently  invested  by  testator's 
agents,  acting  of  their  own  accord,  in  stocks, 
it  was  held  that  there  was  no  ademption  ol 
the  legacy,  notwithstanding  the  fact  that  the 
testator  had  written  a  letter,  which  was  nut 
received  until  after  the  agent's  act,  authoriz- 
ing an  investment  of  a  part  of  the  money  in 
stocks. 

These  cases,  however,  are  distinguishable 
from  others  here  included,  on  the  ground 
that  the  persons  bringing  about  the  conver- 
sion were  not  duly  authorized  to  act  for  the 
testator.  While  this  fact  detracts  from  their 
force  as  authorities  for  the  decision  in  Wil- 
merton v.  Wilmerton,  they  are  nevertheless 
entitled  to  considerable  weight,  since  those 
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APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
ior  the  Northern  Division  of  the  Southern 
District  of  Illinois,  dismissing  a  bill  filed 
to  recover  a  one-half  share  in  a  certain  sum 
which  was  alleged  to  be  due  imder  the  will 
of  William  Wilmerton,  deceased.    Reversed. 

Statement  by  Grosscup,  Circuit  Judge: 

The  bill  was  by  appellant,  a  citizen  of 
Iowa,  against  appellees,  citizens  of  Illinois, 
the  appellee  William  W.  Wilmerton  being 
made  defendant  both  in  his  own  right  and 
as  executor  of  the  will  of  William  Wilmer- 
ton, deceased;  and  was  to  recover  complain- 
ant's one-half  share  in  $12,442.03,  together 
with  interest  thereon,  said  to  be  due  to  ap- 
pellant under  the  will  of  William  Wilmer- 
ton, deceased,  and  wrongfully  witliheld  by 
appellee  William  W.  Wilmerton,  as  execu- 
tor of  such  will.  A  demurrer  to  the  bill 
having  been  sustained,  the  bill  was  dis- 
missed for  want  of  equity. 

The  salient  facts,  stated  in  the  bill,  are  as 
follows:  On  January  12,  1904,  William  Wil- 
merton, deceased,  executed  his  will,  wherein 
there  was  bequeathed  to  the  appellee  Louisa 
Little,  and  to  appellant,  Frank  Wilmerton, 
daughter  and  son,  respectively,  of  the  tes- 
tator, "notes  and  moneys  to  the  amount  of 
$76,000,  as  per  contract  to  be  managed  by 
said  bank  [the  Central  Trust  &  Savings 
Bank  of  Rock  Island]  for  the  benefit  of  my 
estate."  The  remainder  of  the  estate,  after 
three  other  specific  bequests,  went  to  Wil- 
liam W.  Wilmerton,  appellee,  amounting, 
after  the  deduction  of  the  other  bequests,  to 
considerably  more  than  $76,000  in  value.  The 
trust,  recited  in  the  contract  with  the  bank, 
was  as  follows: 

"The  said  party  of  the  first  part  [the 
bank]  shall  collect  and  receive  the  interest 
and  principal  of  the  said  notes  and  securi- 
ties at  maturity,  pay  the  income  thereof  to 
said  party  of  the  second  part,  William  Wil- 
merton, on  demand,  and  reinvest  the  prin- 
cipal thereof  as  speedily  as  it  is  able  to, 
after  the  receipt  of  the  same,  and  upon  the 
death  of  the  said  party  of  the  second  part, 
to  account  for  all  said  property  to  the  es- 


tate of  the  said  party  of  the  second  part. 
The  said  party  of  the  first  part,  in  and 
about  the  said  collecting  of  interest,  princi- 
pal, and  reinvestment,  to  be  held  to  ihv.  ex- 
ercise of  the  same  degree  of  care  as  it  would 
of  its  own  property.     .     .     .'* 

At  the  date  this  contract  was  entered  into, 
William  Wilmerton  was  about  eighty  years 
of  age,  and  at  the  date  the  will  was  execut- 
ed was  a  little  past  eighty-one  years  of  age; 
but  on  both  dates  was  of  sound  and  dispos- 
ing mind  and  memory.  Subsequently  Wil- 
merton became  insane,  and  on  the  12th  day 
of  June,  1906,  one  Thomas  J.  Medill  was 
duly  appointed  conservator  of  his  estate,  and 
forthwith  took  possession  and  control  of  the 
estate,  except  so  much  thereof  as  was,  at  the 
time,  in  the  care,  custody,  and  control  of  the 
trustee  above  mentioned.  Wilmerton,  up  to 
the  time  of  his  death,  November  26th,  1907, 
did  not  recover  his  reason. 

The  bill  shows  that  during  the  entire  pe- 
riod of  the  conservation,  Wilmerton 's  estate 
was  worth  something  like  $200,000;  no  need 
is  shown  for  the  taking  of  any  portion  of 
the  $76,000,  embodied  in  the  trust  agree- 
ment, either  for  the  conservation  of  the  es- 
tate or  the  support  of  the  ward ;  nor  any  oc- 
casion for  the  change  of  securities.  Not- 
withstanding this,  the  conservator,  consid- 
ering himself  entitled  to  act  upon  that  pro- 
vision of  the  trust  agreement  under  which, 
"on  demand,"  it  was  provided  that  the  trus- 
tee should  pay  the  income  to  Wilmerton 
(and  apart  from  any  need  arising  from  the 
conservation  of  the  estate  or  the  maintenani*e 
of  the  ward),  on  the  3d  day  of  October, 
1906,  demanded  of  the  trustee  that  it  should 
pay  over  to  him  the  accrued  interest  or 
income  that  had  accumulated  in  its  hands: 
and  thereupon  there  was  paid  to  him  such 
accumulation  to  the  amount  of  $12,442.03; 
which  sum,  appellee  William  W.  Wilmerton. 
as  executor,  has  treated  as  a  part,  not  of  the 
specific  trust,  but  as  a  part  of  the  residuary 
estate, — refusing  to  pay  over  the  same  to  ap- 
pellant, Frank  Wilmerton,  and  appellee 
Louisa  W.  Little,  as  a  part  of  the  specific 
trust  fund  bequeathed  to  them.  The  fur- 
ther facts  are  stated  in  the  opinion. 


acting  for  the  testator,  in  tlie  first  two  cases, 
at  least,  did  so  in  good  faith,  and  had  been 
named  by  him  to  administer  his  estate. 

A  result  opposed  to  that  in  Wilmerton  v. 
Wilmerton  was  reached  in  Jones  v.  Green, 
L.  R.  5  Eq.  555,  where  the  income  of  certain 
shares  of  stock  was  bequeathed,  and  subse- 
quently the  testator  became  a  lunatic,  and, 
by  an  order  in  lunacy,  the  shares  were  in- 
vested in  consols,  and  it  was  held  that  the 
conversion  adeemed  the  legacy.  The  court 
said:  "All  the  authorities  show  that  the 
conversion  must  be  treated  as  a  lawful  con- 
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version,  exactly  as  if  the  testator  had  him- 
self cmiverted  the  shares  into  consols.  Such 
as  act  on  his  part  would  clearly  have 
adeemed  the  gift. 

In  Re  Larking,  L.  R.  37  Ch.  Div.  310, 
where  a  testator  bequeathed  a  policy  in  tni?t 
to  pay  two  debts,  and  the  balance  to  hi-* 
daughter,  and  he  paid  one  and  became  a 
lunatic,  and  his  committee  paid  the  other 
debt  from  funds  of  the  estate,  without  au- 
thority from  the  justices,  the  sum  so  paid 
was  recouped  from  the  insurance  policy  at 
the  testator's  death,  he  still  being  a  lunatic 
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Argued  before  Grosscup,  Baker,  and  Sea- 
maD,  Circuit  Judges. 

^^T.  S.  S.  Orecory,  with  Messrs.  George 
T.  Page,  C.  H.  Poppenhaseii,  and  Joseph 
L.  Mc^ab,  for  appellant: 

A  specific  ■  legacy  is  a  legacy  of  specific 
property,  which  lapses  if  the  subject  of  such 
legacy  has  been  sold,  lost,  or  destroyed. 

Updike  y.  Tompkins,  100  111.  40G;  Sny- 
der's Estate,  217  Pa.  71,  11  L.R.A.(N.S.) 
49,  118  Am.  St.  Rep.  900,  66  Atl.  167,  10  A. 
&  £.  Ann.  Cas.  488;  Ives  v.  Canby,  48  Fed. 
718. 

A  demonstrative  legacy  is  a  gift  of  money 
or  other  tangible  goods,  charged  on  a  par- 
ticular fund  in  such  a  way  as  not  to  amount 
to  a  gift  of  the  corpus  of  the  fund,  or  to 
prince  an  intent  to  relieve  the  general  es- 
tate from  liability  in  case  the  fund  fails. 

18  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  721; 
Kenaday  v.  Sinnott,  179  U.  S.  606,  46  L.  ed. 
339,  21  Sup.  Ct.  Rep.  233;  Tanton  v.  Kel- 
ler, 167  111.  129,  47  N.  E.  376. 

A  specifie  legacy  is  subject  to  ademption, 
vhile  a  demonstrative  legacy  is  not;  but 
here,  even  assuming  the  legacy  to  be  specific, 
there  has  been  no  ademption. 

Hoitt  V.  Hoitt,  63  N.  H.  476,  66  Am.  Rep. 
530,  3  Atl.  604 ;  Clements  v.  Horn,  44  N.  J. 
Eq.  595,  18  Atl.  71 ;  Nooe  v.  Vannoy,  69  N. 
C.  (6  Jones,  Eq.)  185;  Jenkins  v.  Jones, 
L.  R.  2  Eq.  323 ;  Walton  v.  Walton,  7  Johns. 
Ch.  258,  11  Am.  Dec.  456;  Gardner  v.  Print- 
iip,  2  Barb.  83;  Connecticut  Trust  ft  S.  D. 
Co.  V.  Chase,  75  Conn.  683,  55  Atl.  171;  Ba- 
san  T.  Brandon,  8  Sim.  171. 

The  intention  of  the  testator  in  making 
such  disposition  of  the  subject  of  a  specific 
legacy  as  is  claimed  to  be  ademption  is  ma- 
terial. 

Coleman  y.  Coleman,  2  Ves.  Jr.  640 ;  Beall 
▼.  Blake,  16  Ga.  119;  1  Am.  k  Eng.  Enc. 
Uw,  p.  625;  Walton  v.  Walton  and  Gardner 
r.  PrintUp,  supra;  Re  Slater  [1907]  1  Ch. 
«65,  8  A.  &  E.  Ann.  Cas.  141. 

An  inquiry  as  to  the  intent  of  the  testator 
is  admiMible  and  necessary. 

Wilion  V.  Smith,  117  Fed.  707;  Richard- 
vm  T.  Eveland,  126  111.  43,  1  L.R.A.  203,  18 
N.  E.  308 ;  Langdon  v.  Astor,  16  N.  Y.  9. 

Mr.  H.  A.  Weld  for  appellees. 

Grosscnp,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  argument  of  appellee  William  W. 
^ilmerton  is  that  under  the  law  of  Illinois, 
the  conservator  succeeded  to  the  right  of 
the  beneficiary  in  the  trust  njorreement  "to 
flemand*'  the  income  accumulating  and  that 
^  accumulated  upon  the  securities 
«nbodied  in  the  trust;  that  such  de- 
wand  having  been  complied  with,  the 
income  thus  paid  over  became  at  once  seg- 
rp^ated  from  the  trust  fund, — ^was  no  longer 
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a  part  of  the  trust  fund  in  fact,  but  became 
a  part  of  the  general  property  of  the  con- 
servator's ward;  from  which  it  follows,  that 
the  will,  acting  as  of  the  testator's  death, 
a  date  subsequent  to  this  act  of  segregation, 
acted  only,  so  far  as  the  bequest  to  appel- 
lant and  Louisa  W.  Little  went,  upon  the 
securities  remaining;  the  test  of  the  testa- 
tor's intention  being,  not  what,  aside  from 
the  will,  he  may  be  shown  to  have  said  or 
done  in  relation  to  the  specific  bequest  in- 
volved, but  what  property  was,  in  fact,  in- 
cluded in  and  acted  upon  by  the  specific  be- 
quest at  the  date  of  his  death. 

We  accept  this  as  the  true  test  of  the  tes- 
tator's intention.  It  does  not  follow,  how- 
ever, that  intention  is  thereby  shown  in  the 
will  that  the  power  of  the  testator  to  take 
down  "on  demand"  the  income  of  the  securi- 
ties mentioned  in  the  specific  bequest  should 
go  over  to  his  conservator  in  case  of  his 
subsequent  mental  incapacity.  No  such  in- 
tention is  affirmatively  shown  in  the  will. 
Nor  does  it  follow  that  such  power  of  the 
testator  to  take  do>vn  the  income  goes  by 
operation  of  law  to  the  conservator,  to  the 
end  that  the  special  fund  acted  upon  in 
the  specific  bequest,  shall  be  by  that 
amount  diminished.  That,  indeed,  is  the 
real  question  in  this  case. 

Counsel  for  appellee  have  brought  to  our 
attention  two  cases,  one  an  English,  the 
other  a  Pennsylvania  case,  the  former,  at 
least,  supporting  his  contention,  viz.:  In 
Re  Freer,  L.  R.  22  Ch.  Div.  622,  and  Hoke 
V.  Herman,  21  Pa.  301.  The  Freer  Case  was 
that  of  a  testator  who  bequeathed  "all  his 
first  preference  bonds"  in  a  certain  railroad 
to  one  of  his  sons,  the  resifiuary  estate  to  a 
son  and  daughter.  Subsequently,  but  before 
the  testator's  death,  and  while  he  was  of  un- 
sound mind,  a  conservator,  under  an  order 
of  the  lord  justices,  transferred  these  bonds, 
on  the  ground  that  they  were  an  unsafe  in- 
vestment, into  consols,  and  this  was  held 
by  Chitty,  Justice,  to  have  been  an  "ademp- , 
tion"  or  "extinguishment"  of  the  legacy, — 
the  learned  justice  finding  that  he  need  make 
no  distinction  between  those  two  terms  in 
their  application  to  the  question  before  him. 

In  the  Pennsylvania  case,  Herman  held  a 
note  against  Hoke,  which  was  the  subject  of 
a  bequest  to  Hoke  by  Herman,  in  his  will, 
made  subsequently,  as  follows:  "I  give  and 
bequeath  unto  my  said  nephew,  Herman 
Hoke,  and  his  heirs,  a  promissory  note  of 
$G00,  with  interest,  which  I  hold  against  him 
at  this  time." 

Subsequently  Herman  became  insane,  a 
committee  of  his  person  and  estate  was  ap- 
pointed, and  this  committee,  settling  with 
Hoke  for  certain  services  rendered  by  him  to 
Herman  after  the  date  of  the  will  (the  be- 
quest above  mentioned  being  known  neither 
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to.  Hoke  nor  to  the  committee),  credited 
$17S.C3  on  the  interest  on  the  note,  and  a 
receipt  was  given  by  Hoke  to  the  committee 
in  full  of  his  claim.  Upon  the  death  of  Her- 
man, the  note,  thus  in  part  paid  and  in- 
dorsed, was  delivered  to  Hoke;  but  Hoke  de- 
manded the  return  of  the  $378.63,  with  in- 
terest, debited  against  him  in  his  settlement 
with  the  committee,  there  being  assets  of 
the  estate  sufficient  to  pay  the  demand  if 
he  were  entitled  to  recover.  The  court,  Black, 
Ch.  J.,  delivering  the  opinion,  held:  "That 
if  a  thing  bequeathed  in  a  will  by  such  a 
description  as  to  distinguish  it  from  all 
other  things  be  disposed  of,  so  that  it  does 
not  remain  at  the  death  of  the  testator,  or 
if  it  be  80  changed  that  it  cannot  be  called 
the  same  thing,  the  bequest  is  gone.  If  such 
a  legacy  be  of  a  debt,  payment  necessarily 
makes  an  end  of  it.  The  legatee  is  entitled  to 
the  very  thing  bequeathed,  if  it  be  possible 
for  the  executor  to  give  it  to  him ;  but  if  not, 
he  cannot  have  money  in  place  of  it.  This 
results  from  an  inflexible  rule  of  law  ap- 
plied to  the  mere  fact  that  the  thing  be- 
queathed does  not  exist,  and  it  is  not  found- 
ed on  any  presumed  intention  of  the  testa- 
tor." 

In  the  English  case,  the  ruling  is  made  to 
turn  upon  the  proposition  that  if  the  testa- 
tor himself,  not  being  a  lunatic,  had  sold  the 
stock  and  placed  the  proceeds  to  a  separate 
account  on  his  books,  there  would  have  been 
an  ademption  or  extinguishment  of  the  spe- 
cific legacy,  notwithstanding  a  memorandum 
placed  there  by  the  testator  to  the  effect 
that,  for  all  purposes,  the  proceeds  were  to 
stand  in  place  of  the  stock, — a  proposition 
that  is  as  true  here  as  in  England,  for  the 
stock  having  been  voluntarily  taken  down 
by  the  testator  from  the  specific  bequest,  and 
the  memorandum  not  having  been  attested 
according  to  the  wills  act,  there  stood  at  the 
■date  of  the  testator's  death  (the  date  when 
the  will  took  effect),  no  disposition  by  spe- 
cial bequest  of  the  stock  thus  involved.  But 
is  that  proposition  a  true  criterion  of  the 
question  before  the  court  in  the  Freer  Case, 
or  the  question  before  us  now?  Had  the 
testator  in  the  Freer  Case  sold  the  specific 
preference  bonds,  so  that  they  no  longer,  in 
specie,  were  a  part  of  his  property,  or  had 
the  testator  in  this  case  taken  down  the  in- 
terest, or  any  portion  of  the  principal  (pro- 
vided he  had  power,  under  the  trust  agree- 
ment, to  take  down  the  principal),  the  act 
would  have  been  one  performed  by  him  in 
view  of  his  then-existing  will,  and,  there- 
fore a  voluntary  and  conscious  extinguish- 
ment or  diminution  of  the  corpus  of  the  spe- 
cific thing  upon  which  the  specific  bequest 
was  intended  to  act.  In  other  words,  .the 
will  and  the  subsequent  act,  considered  to- 
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gether,  would  give  us  the  testator's  final  tes- 
tamentary '  intention. 

But  how  can  that  be  said  to  be  the  case 
where  the  diminution  or  extinguishment  of 
the  thing  upon  which  the  specific  bequest 
acts  is  not  the  subsequent  voluntary  or  con- 
scious act  of  the  testator  himself  ?  The  con- 
servation of  an  estate  under  the  lunacy  laws, 
both  here  and  in  England,  is  purely  an  ad- 
ministrative function.  Is  it  contemplated 
that  an  administrator  may,  at  his  will,  change 
the  testator's  will  ?  The  testator,  lunacy  corn- 
in  on,  is,  so  far,  at  least,  as  a  disposing  mind 
is  concerned,  civilly  dead.  Does  the  dispos- 
ing mind,  along  with  the  ward's  effects,  go 
over  to  the  conservator?  Is  the  conservator 
anything  more  than  a  mere  custodian  and 
administrator  of  the  ward's  estate,  with  no 
power,  either  directly  or  by  indirection,  to 
change  the  ward's  duly  expressed  purposes 
respecting  the  disposition  of  that  estate  un- 
til the  ward  recovers  his  reason,  or  the  ad- 
ministration after  death  begins? 

The  Pennsylvania  case  is  expressly  found- 
ed on  Blackstone  v.  Blackstone,  3  Watt£, 
338,  27  Am.  Dec.  359,  an  early  Pennsylvania 
decision,  holding  that  where  a  specific  be- 
quest of  bank  stock,  after  the  date  of  the 
will,  was  exchanged  for  a  bond,  the  bequest 
was  adeemed,  notwithstanding  the  declared 
intention  of  the  testator  to  keep  the  bond 
for  the  legatee  in  lieu  of  the  stock, — a  rul- 
ing that  again  is  founded  upon  the  fact  that 
the  so-called  "declared  intention ''was  not  at- 
tested according  to  the  laws  of  Pennsylvania 
relating  to  wills;  and  the  change,  having 
been  made  voluntarily  and  consciously  by 
the  testator,  in  view  of  his  will,  must,  in  the 
absence  of  any  duly  attested  further  inten- 
tion, be  held  to  have  been  an  intentional 
and  conscious  change  in  his  testamentary 
disposition.  Nor  is  Hoke  v.  Herman  exact- 
ly in  point;  for  the  voluntary  payment  of 
interest  on  a  note  by  the  intended  legatee, 
even  though  the  testator  was  not  in  a  men- 
tal condition  to  determine  whether  he  would 
accept  or  reject  it,  is  not  the  case  of  a  stran- 
ger to  the  bequest  changing,  at  his  own  will, 
the  carrying  out  of  the  bequest. 

In  the  Am.  k  Eng.  Encyclopaedia  of  Law, 
2d  ed.  vol.  1,  p.  625,  it  is  said:  ''There  is 
some  early  English  authority  for  the  view 
that  the  question  whether  or  not  a  legacy 
has  been  adeemed  does  not  depend  upon  the 
supposed  intention  of  the  testator,  bnt  is  to 
be  determined  solely  according  to  the  strict 
rule  requiring  the  property  bequeathed  to 
remain  in  specie  and  a  part  of  the  testator's 
estate.  There  are,  however,  English  cases  to 
the  contrary."  Citing  Jenkins  y.  Jones,  L. 
R.  2  Eq.  323. 

"In  the  United  States,  the  doctrine  of  the 
latter  line  of  cases  has  been  generally  fol- 
lowed; and  in  deciding  questions  of  ademp- 
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tion,  the  courts  here  bave  been  disposed  to 
(•bsen'e  the  same  rule  which  prevails  else- 
where in  the  construction  of  wills  and  tes- 
taments, and  to  bold  legacies  adeemed  only 
where  the  testator  apparently  so  intended." 

Tliough  none  of  the  cases  cited  precisely 
support  this  statement  of  the  rule,  there  are 
1)0  cases,  other  than  the  ones  above  men- 
tioned, that  are  contrary  thereto.  Upon 
Eound  reason,  we  think  that  the  English  and 
Pennsylvania  eases  cited  ought  not  to  be  fol- 
lowed, and  upon  what  appears  to  us  to  be 
sound  reason,  we  think  that  the  rule  that 
Ipjracies  are  adeemed  only  where  such  an  in- 
tention appears  on  the  part  of  the  testator 
himself  ought  to  be  followed.  The  question, 
in  our  judgment,  is  not  whether,  as  a  mere 
matter  of  accident,  or  of  purpose  outside  of 
the  testator's  purpose,  the  tbing  set  apart  as 
the  corpus  of  a  special  bequest  bas  been 
changed  in  specie.  The  real  question  is 
AK'liether,  all  things  considered,  the  testa- 
tors testamentary  disposition  did,  or  did 
not,  remain,  with  reference  to  the  particular 
thing  embodied  in  the  specific  bequest  or  its 
proceeds,  the  same  as  it  was  the  last  moment 
he  was  able  to  exercise  a  testamentary  dis- 
j'Ogition.  In  that  way,  and  in  that  way 
only,  we  think,  can  the  right  of  the  man  to 
dispose  of  his  property  according  to  his  own 
wishes,  exempt  from  the  interference,  ca- 
price, or  interest  of  others,  be  fully  carried 
t>nt.  In  that  way  only  can  his  intention,  as 
embodied  in  his  will,  be  truly  administered. 

The  decree  of  the  Circuit  Court  is  re- 
versed, with  instructions  to  overrule  the  de- 
murrer to  the  bill,  and  to  proceed  further 
in  accordance  with  this  opinion. 

Petition  for  writ  of  certiorari  denied  by 
the  Supreme  Court  of  the  United  States 
May  31,  1910  (217  U.  S.  606,  54  L.  ed.  900, 
31Sup.  Ct.  Rep.  696). 


KANSAS  STTPREKE  COtJRT. 

MARY  J.  BAKER,  Appt, 

V. 

MARY  KELLEY  LANE  et  aL 

(82  Kan.  715,  109  Pac.  182.) 

Qnietlns  title— tax  deed  to  deceased 
person  —  right  of  heir  to  maintain  ac- 
tion. 

1.  A  party  whose  only  title  to  land  is  un- 
der a  tax  deed  made  to  a  grantee  who  was 
dead  when  it  was  executed,  which  was  de- 
livered to  such  party  as  the  heir  of  the  de- 
f^tff^  person,  who  caused  the  deed  to  be  re- 
corded, and  paid  the  taxes  on  the  land,  but 
who  never  took  actual  possession,  cannot 
maintain  an  action  to  quiet  title,  or  for  an 

Headnotes  by  Betvsoit,  J. 
2^  Ul.A.(N.8.) 


injunction  against  one  who  holds  under  the 
government  title,  and  who  is  in  actual  pos- 
session of  the  land. 

Deed  —  to  deceased  person  and  his  heirs 
—  validity. 

2.  The  words  "his  heirs  and  assigns,"  fol- 
lowing the  name  of  the  deceased  person  so 
designated  as  grantee  in  the  deed,  did  not 
operate  to  vest  title  in  such  heir,  and  the 
deed  is  void  as  a  conveyance. 

Reformation  of  Instrument  ^  tax  deed 
to  deceased  person  —  substitution  of 
icrantees. 

3.  A  person  who,  as  heir  of  the  deceased 

Note.  —  JEffect  of  deed  to  a  deceased  per^ 

9on. 

A  deed  to  a  dead  man  is  a  nullity,  and 
though  made  to  one  deceased  "and  his  heirs," 
it  is  inoperative,  the  word  "heir"  not  being 
a  word  of  purchase,  carrying  title,  but  mere- 
ly qualifying  the  title  of  the  grantee.  Hunt- 
er V.  Watson,  12  Cal.  363,  73  Am.  Dec.  643; 
Neal  V.  Nelson,  117  N.  C.  393,  53  Am.  St. 
Rep.  590,  23  8.  K.  428;  Morgan  v.  Hazle- 
hurst  Lodge,  53  Miss.  665. 

Nor  is  a  deed  to  a  grantee  after  his  death 
of  any  validity  for  the  purpose  of  correcting 
a  former  deed  to  the  same  grantee,  in  the  ab- 
sence of  the  consent  of  all  the  parties  to  the 
original  deed,  or  their  heirs.  Bartlett  v. 
Brown,  121  Mo.  353,  26  S.  W.  1108. 

A  deed  to  "Abner  Dunn,  deceased,  estate," 
was  held  void  in  McTnerney  v.  Beck,  10 
Wash.  515,  39  Pac.  130. 

But  a  deed  to  a  named  grantee  "or  his 
heirs"  has  been  upheld  as  a  valid  conveyance 
to  the  heirs,  if  the  grantee  was  dead  at  the 
time  it  was  made.  Ready  v.  Kearsley,  14 
Mich.  215. 

A  deed  to  a  deceased  grantee  was  upheld 
in  City  Bank  v.  Plank,  141  Wis.  653,  124 
N.  W.  1000,  where  it  appeared  that  all  the 
parties  knew  the  grantee  to  be  dead,  and  that 
it  was  the  desire  and  intention  to  convey  to 
the  executor  of  the  deceased  grantee,  in  hts 
official  capacity,  so  that  the  land  in  ques- 
tion might  be  subject  to  a  charge  in  favor 
of  the  widow  and  other  claimants. 

In  Northern  Lake  Ice  Co.  v.  Orr,  102  Ky. 
586,  44  S.  W.  216,  under  a  statutory  pro- 
vision, a  deed  to  a  deceased  person  was  held 
to  vest  her  children  with  whatever  title 
would  have  passed  to  the  mother  had  she 
been  living  when  the  deed  was  made. 

Naming  as  grantee  in  a  deed  of  real  es- 
tate a  partnership  the  members  of  which 
have  died,  but  the  name  of  which  has  been 
perpetuated  and  the  property  kept  together 
by  consent  of  all  parties  interested,  after  a 
sale  of  the  business  to  strangers,  for  the 
purpose  of  collecting  the  accounts  and  set- 
tling up  the  partnership  affairs,  does  not 
render  the  conveyance  void.  Walker  v.  Mill- 
er, 139  N.  C.  448,  1  L.R.A.(N.S.)  157,  111 
Am.  St.  Rep.  805,  52  S.  £.  125,  4  A.  &  E. 
Ann.  C&s.  601. 

Cases  upon  the  validity  of  a  grant  or  pat- 
ent by  a  state  where  the  patentee  was  dead 
at  the  date  of  the  grant  have  not  been  includ- 
ed in  this  note. 


406 


KANSAS  SUPREME  COURT. 


June, 


owner  of  a  tax  sale  certificate,  took  out  a 
tax  deed  thereon,  wherein  the  name  of  the 
deceased  person  was  inserted  as  grantee,  can- 
not maintain  an  equitable  action  to  have 
the  deed  reformed  by  a  decree  substituting 
her  own  name  as  grantee  therein ;  she  might, 
upon  due  application  to  the  county  clerk, 
have  obtained  a  deed  made  to  herself  as 
grantee,  notwithstanding  the  issuance  of  the 
former  instrument. 

(June  11,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Seward  County 
sustaining  a  demurrer  to  the  petition  in  an 
action  brought  to  reform  a  certain  tax  deed, 
to  quiet  title  thereunder,  to  restrain  de- 
fendants from  entering  upon  or  injuring 
the   land   embaced  therein.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  li.  Billings  for  appellant. 

Mr.  Thomas  A.  Scales  and  Albert  Wat- 
kins  for  appellees. 

Benson,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  reform  a  tax  deed,  to 
quiet  title  under  it,  and  for  an  injunction 
to  restrain  the  defendants  from  entc-ing  or 
trespassing  upon  the  land  or  injuring  it.  A 
demurrer  to  the  petition  was  sustained,  and 
the  plaintiff  appeals. 

The  petition  shows  that  the  defendant 
Mary  Kelley  Lane  is  the  owner  in  fee  simple 
of  the  land  in  question,  unless  her  title  has 
been  devested  by  a  tax  deed  under  which  the 
plaintiff,  Mary  J.  Baker,  claims  to  own  it. 
The  title  to  this  land  became  vested  in  Mary 
Kelley  Lane  in  the  year  1888.  It  was  then 
vacant  and  unoccupied,  and  so  remained 
until  April  10,  1908,  when  possession  was 
taken  by  the  defendants,  who  still  hold  it. 
The  taxes  of  1889,  due  upon  this  land,  were 
delinquent,  and  it  was  sold  at  the  tax  sale 
of  181)0,  and  a  certificate  was  issued  thereon 
which  was  afterward  assigned  to  J.  W.  Bak- 
er, the  plaintiff's  husband  at  that  time,  but 
who  died  on  April  3,  1892.  On  March  7, 
1894,  the  plaintiff,  now  the  sole  surviving 
heir  of  the  decedent,  presented  the  tax  certifi- 
cate to  the  county  clerk,  and  requested  that 
a  tax  deed  be  made  to  J.  W.  Baker,  which 
was  accordingly  done,  and  the  deed  was  de- 
livered to  her.  This  tax  deed  •  purports  to 
convey  the  land  to  "J.  H.  Baker,  his  heirs 
and  assigns;"  but  the  initial  "H."  was  in- 
serted by  clerical  error,  instead  of  the  ini- 
tial "W.,**  as  directed.  It  is  dated  March 
7,  1894,  and  was  recorded  that  day.  On  the 
same  date  the  plaintiff  redeemed  the  land 
from  a  tax  sale  made  in  1891,  and  paid  all 
taxes  to  and  including  the  taxes  of  1893. 
In  April,  1908,  finding  that  the  defendants, 
Mary  Kelley  Lane  and  U.  W.  Lane,  her  hus- 
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band,  had  entered  upon  the  land,  and  ha<i 
erected  a  small  house,  and  had  broken  out 
about  5  acres,  the  plaintiff  caused  a  notiit 
to  be  given  to  them  that  they  were  consid- 
ered as  trespassers;  that  an  action  to  quiet 
title  and  for  an  injunction  would  be  coiu- 
menced  against  them.  Before  this  noticf 
was  given,  the  defendants  had  offered  to  pay 
the  tax  lien,  which  was  refused.  The  ptii- 
tion  is  very  voluminous.  Exhibits  are  at- 
tached containing  correspondence  of  the  de- 
fendants with  the  county  clerk  and  county 
treasurer  and  between  the  parties.  It  wii- 
tains  an  allegation  that  the  plaintiff  to>k 
possession  under  the  tax  deed  upon  its  d^ 
livery;  but  as  it  is  also  alleged  that  Die 
land  was  vacant  and  unoccupied  until  tiii> 
defendants'  entry,  and  as  this  fact  is  al^> 
stated  in  the  exhibits,  it  is  understood  th.it 
the  possession  referred  to  in  the  petition  n 
constructive  only;  and  this  is  the  claim  as 
stated  in  the  plaintiff's  brief.  The  entry  of 
the  defendants  is  characterized  as,wron<rfuI 
and  a  trespass,  and  made  to  harass,  anmn*. 
and  extort  money;  but  these  and  other  like 
charges  add  nothing  to  the  legal  eflfect  of  tlie 
facts  pleaded,  the  substance  of  which  i< 
given  above.  The  case  presented,  then,  i? 
that  of  one  party  in  possession  of  lait<l. 
claiming  title  thereto  in  fee  simple,  and  an- 
other party,  out  of  possession,  assert inj^  a 
superior  title  and  right  of  possession  under 
a  tax  deed. 

The  plaintiff  contends  as  matter  of  law 
that  the  tax  deed  to  Baker  and  his  heirs  and 
assigns  vested  the  title  in  Baker's  heirs,  anii 
cites  Rynearson  v.  Conn,  77  Kan.  100,  04 
Pac.  205.  The  cases  are  easily  distingui>h- 
able.  There  the  deed  was  to  "the  heirs  of  D. 
C.  Rynearson,  deceased," — a  designation  suf- 
ficiently definite  to  pass  the  title  to  wh<^vor 
were  in  fact  such  heirs.  Here  the  deed  wai 
to  "J.  H.  Baker,  his  heirs  and  assigns."  The 
words  "heirs  and  assigns"  are  found  in  the 
statutory  form  of  a  tax  deed,  and  the  word 
"heirs"  is  usual  in  other  conveyances,  al- 
though not  necessary  under  our  statute,  and 
implies  a  title  in  fee  simple  in  the  grantee 
named,  which  may  descend  to  his  heirs.  A 
deed  to  a  person  not  living  and  his  heirs  i» 
void,  there  being  no  person  to  take  under  it 
1  Jones,  Real  Prop,  in  Conveyancing,  §  2*23; 
3  Washb.  Real  Prop.  6th  ed.'§  2121;  De\lin 
Deeds,  2d  ed.  §  123;  Hunter  v.  Watson,  12 
Cal.  363,  73  Am.  Dec.  543;  Miller  v.  Chitten- 
den, 2  Iowa,  315;  Neal  v.  Nelson,  117  N.  C. 
393,  53  Am.  St.  Rep.  590,  23  S.  E.  428. 

The  argument  is  made  that  the  words,  *''J. 
H.  Baker,  his  heirs  and  assigns,"  are  equiva- 
lent to  "J.  H.  Baker's  heirs"  but  this  con- 
struction is  unwarranted,  as  it  omits  the 
grantee  expressly  named.  The  plaintiff,  hav- 
ing failed  to  prove  title  in  herself,  cannot 
maintain  her  action  to  quiet  title,  or  for 
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an  injunction  against  the  defendants,  who 
were  in  actual  possession  when  the  suit  was 
begun.  Other  objections  urged  against 
granting  that  relief  need  not  be  discussed. 

The  cause  of  action  to  reform  the  tax 
4ked  cannot  be  maintained.  A  party  desir- 
ing to  obtain  affirmative  relief  in  court, 
based  upon  tax  proceedings,  should  pursue 
such  proceedings  before  the  proper  officers  to 
a  conclusion  which  will  give  at  least  prima 
facie  right  to  the  relief  sought.  The  holder 
of  the  tax  certificate  had  a  right  to  a  tax 
deed  made  to  the  proper  grantee,  and  a  prop- 
er deed  could  have  been  obtained  by  applica- 
tion to  the  county  clerk,  notwithstanding  the 
previous  execution  of  a  void  or  imperfect 
one.  Clippinger  v.  Tuller,  10  Kan.  377; 
Young  V.  Gibson,  80  Kan.  264,  105  Pac.  3; 
Douglass  V.  Nuzum,  16  Kan.  515;  see  also 
Atchison,  T.  &  S.  F.  R.  Ck).  v.  Jefferson 
County,  12  Kan.  127. 

Xo  good  reason  is  shown  why  the  court 
should  exercise  its  chancery  powers  to  ac- 
complish for  the  plaintiff  what  might  have 
been  obtained  long  ago  by  an  application  to 
the  county  clerk.  Whether  the  period  in 
which  the  right  to  obtain  such  a  deed,  or  to 
enforce  rights  under  it,  has  elapsed,  is  not 
decided,  as  the  record  does  not  present  that 
question,  and  it  has  not  been  discussed. 

The  plaintiff,  by  this  equitable  action, 
seeks  to  accomplish  the  substantial  purpose 
of  an  action  in  ejectment.  The  petition  and 
exhibits  show  that  defendants  are  in  posses- 
sion of  the  land,  and  if  they  should  be  re- 
strained, as  the  plaintiff  prays,  they  would, 
to  that  extent  at  least,  be  ousted  from  the 
possession,  which  they  have  taken  peaceably, 
under  a  title  which  is  perfect  unless  over- 
thrown by  the  tax  deed.*  In  this  situation, 
even  if  the  deed  were  reformed,  or  had  been 
made  in  the  first  instance  to  the  proper 
grantee,  an  action  to  recover  possession 
would  have  been  the  appropriate  proceeding. 
Atkinaon  v.  J.  R.  Crowe  Coal  &  Min.  Co.  80 
Kan.  161,  — L.R.A.(N.S.)--,  102  Pac.  60, 
106  Pac  1052. 

In  the  assignment  of  the  tax  certificate  to 
J.  W.  Baker,  the  initial  "H."  was  bv  mistake 
inserted  instead  of  "W.,"  and  following  this 
mistake,  the  county  clerk  used  the  same 
initial  in  writing  the  name  of  the  grantee 
in  the  tax  deed;  but  this  is  unimportant, 
and  is  so  treated  in  the  briefs,  as  it  appears 
that  it'  was  intended  to  make  both  the  as- 
signment and  the  deed  to  J.  W.  Baker,  and 
both  should  be  considered  as  so  written. 
The  judgment  is  affirmed. 

All  the  Justices  concur. 
2S  L.ILA.(N.8.) 
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COURT. 

A.  N.  DALE  et  al. 

V. 

GAITHER  LUMBER  COMPANY  et  aL 

Appts. 

(152  N.  C.  651,  68  S.  K  134.) 

Statate   of    frauds « another's    debt   — 
promise  to  subcontractor. 

A  promise  by  an  owner  of  timber  lands 
who  has  contracted  to  have  the  timber  re- 
moved and  manufactured  into  lumber,  to 
hold  back  the  amount  which  the  contractor 
has  promised  to  pay  another  to  do  the  log- 
ging, and  pay  it  to  him,  is  not  a  promisef  to 
pay  the  debt  of  another  within  the  statute  of 
frauds. 

(May  25,  1910.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Burke 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  under  a  contract  to  pay  for  certain  work 
performed  on  defendants'  lands  by  plaintiffs 
as  subcontractors.     Affirmed. 

Statement  by  Hoke,  J. : 

There  was  evidence  tending  to  show  that 
one  L.  L.  Wood  had  contracted  in  writing 
with  defendant  company  to  "cut,  saw,  log, 
and  stack  in  a  workmanlike  manner"  for 
defendant  company  the  timber  growing  on  a 
tract  of  land  of  888  acres,  and  was  engaged 
in  the  performance  of  said  contract;  that 
the  plaintiflT  had  agreed  with  L.  L.  Wood  to 
do  the  logging  for  this  job  at  $3  per  1,000 
feet;  that  plaintiflT  went  to  work  under  this 
agreement,  and  after  a  short  time,  not  re- 
ceiving any  money,  and  not  being  satisfied 

Note.  ^  The  holding  of  the  court  in  the 
above  case,  that  a  promise  by  a  third  person 
to  pay  the  debt  of  another  is  not  within  the 
statute  of  frauds  where  the  agreement  is  to 
pay  out  of  moneys  of  the  debtor  in  the  hands 
of,  or  thereafter  to  be  paid  to,  the  promisor, 
and  the  promise  is  primarily  for  his  benefit, 
is  supported  by  the  weight  of  authority,  not 
only  where  both  of  these  elements  exist,  but 
also  where  either  is  present,  the  existence 
of  either  element  generally  being  held  suffi- 
cient to  take  the  promise  out  of  the  statute. 

For  cases  considering  the  question  whether 
an  oral  promise  to  pay  another's  pre-exist- 
ing debt  is  within  the  statute  of  frauds 
where  made  to  secure  a  benefit  to  the  promis- 
or, see  Howell  v.  Harvey,  22  L.R.A.(N.S.) 
1077. 

And  for  a  discussion  of  the  question 
whether  a  contemporary  promise  to  pay  out 
of  moneys  in  the  hands  of  the  promisor  be- 
longing to  the  debtor  is  within  the  statute 
of  frauds,  see  note  to  Mankin  y.  Jones,  15 
L.R.A.(N.S.)   224. 
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with  the  arrangements  for  his  pay,  he  saw 
the  manager  of  defendant  company  and  told 
him  that  plaintiff  was  to  have  $3  per  1,000 
for  doing  the  logging,  and  that  he  wanted 
the  company  to  hold  back  that  amount  for 
plaintiff  out  of  money  to  be  earned  by  Wood 
under  his  contract;  that  the  manager  agreed 
to  do  this,  and,  under  and  by  reason  of  this 
agreement,  plaintiff  went  back  to  work  and 
did  logging  to  the  amount  of  $400  and  over, 
for  which  he  had  not  been  paid;  that  this 
arrangement  and  agreement  as  to  holding 
back  the  $3  per  1,000  was  made  with  t)ie 
knowledge  and  assent  of  Wood;  that  after 
this  acrecnient  on  the  part  of  the  manager 
a  large  amount  of  the  lumber  was  cut  and 
turned  over  to  the  company  by  Wood,  the 
amount  thereafter  earned  by  Wood  under 
the  contract  being  near  $2,000;  and  that 
plaintiff  had  applied  to  the  company  for 
his  money,  and  it  had  failed  and  refused  to 
pay  the  amount  or  any  part  of  it,  claiming 
that  they  had  paid  Wood  in  full,  and  that 
he  was  indebted  to  them  several  hundred 
dollars  on  an  old  debt,  etc.  Defendant's  evi- 
dence tended  to  show  that  they  had  the  writ- 
ten contract  with  Wood  to  do  the  work,  and 
they  did  not  know  plaintiff  in  the  transac- 
tion; that  the  first  they  knew  of  plaintiff 
making  any  claim  against  the  company  was 
when  he  presented  an  order  from  Wood  for 
the  company  for  $416;  that  they  had  paid 
Wood  something  over  $2,000,  all  they  owed 
him  for  work  done  under  the  contract,  and 
he  was  indebted  to  the  company  for  more 
than  $200  on  an  old  debt.  There  was  also 
evidence  of  some  payments  by  Wood  to  Dale 
on  the  amount  due  him  for  logging.  It  ap- 
peared that  R.  A.  Gaithcr  was  secretary  and 
treasurer,  having  power  as  general  manager 
to  bind  the  company. 

On  the  issue  as  to  the  liability  of  the  de- 
fendant company,  the  court  charged  the  jury 
as  follows:  "The  court  charges  you:  (a) 
That  if  you  find  from  the  evidence  that  11. 
A.  Gaither,  who  is  admitted  to  be  the  sec- 
retary and  treasurer  of  the  Gaither  Lumber 
Company,  agreed  with  plaintiff  A.  N.  Dale 
that  he  would  hold  back  $3  per  1,000  feet 
out  of  the  monev  due  or  to  become  due  L. 
L.  Wood  for  saving  for  said  company,  and 
that  he  would  pay  the  same  to  said  plaintiff 
for  cutting  and  logging  done  by  him  for  snid 
Wood,  and  if  you  find  from  the  evidence  that 
plaintiff  was  induced  thereby  to  go  on  with 
the  logging,  then  the  defendant  the  Gaither 
Lumber  Company  would  be  liable  to  pay 
plaintiff  at  that  rate  for  all  timber  cut  and 
logged  by  plaintiff  for  said  Wood  after  the 
time  such  agreement  was  made,  and  you  will 
therefore  allow  plaintiff  $3  per  1,000  feet 
for  whatever  amount  of  timber  von  find  was 
80  cut  and  logged,  in  your  answer  to  the  sec- 
ond issue  (b)." 
28  L.R.A,(N.S.) 


There  was  verdict  against  the  company 
for  $393.00.  Judgment  on  the  verdict,  and 
defendant  excepted  and  appealed,  assigning 
for  error  chiefly  that  the  demand  of  plain- 
tiff against  defendant  company  was  avoided 
under  the  statute  of  frauds  (Revisal  1905, 
§  974),  requiring  agreements  to  answer  for 
the  debt,  default,  or  miscarriage  of  another 
to  be  in  writing,  and  that  all  oral  evidence 
tending  to  support  the  claim  should  have 
been  excluded. 

Messrs.  Avery  A  Ervln  for  appellants. 

Mr.  John  T.  Perkins,  for  appellees: 

Where  the  party  promising  has  a  per- 
sonal interest,  benefit,  or  advantage  to  be 
subserved,  without  regard  to  the  interest  of 
the  original  debtor,  such  promise  is  not 
within  the  statute,  though  the  performance 
have  the  effect  of  discharging  the  original 
debtor. 

Whitehurst  ▼.  Hyman,  90  N.  C.  489; 
Draughan  v.  Bunting,  31  N.  C.  (9  Ircd.  L.) 
10;  Stanly  y.  Hendricks,  35  N.  C.  (13  Ireil 
L.)  80;  Treadgill  v.  McLendon,  70  N.  C.  24; 
Ma^on  V.  Wilson,  84  N.  C.  51,  37  Am.  Rep. 
612;  Parsons,  Contr.  24  &  25  note;  Alger  v. 
Scoville,  1  Gray,  391;  Fears  v.  Story,  131 
Mass.  47;  Little  y.  McCarter,  89  N,  C.  233; 
Jenkins  v.  Holley,  140  N.  C.  380,  111  Am. 
St.  Rep.  846,  53  S.  E.  237 ;  Emerson  v.  Sla- 
ter, 22  How.  28,  16  L.  ed.  360;  Davis  v.  Pat- 
rick, 141  U.  S.  479,  35  L.  ed.  820,  12  Sup. 
Ct.  Rep.  68;  Gale  v.  Harp,  64  Ark.  462,  43 
S.  W.  144;  Ivenson  v.  Caldwell,  3  Wyo.  465, 
27  Pac.  563;  Sheppard  v.  Newton,  139  N.  C. 
533,  52  S.  E.  143;  White  v.  Tripp,  125 
N.  C.  623,  34  S.  E.  686;  Neal  v.  Bellamy, 
73  N.  C.  384.. 

Mr.  John  M.  3Iull  also  for  appellees. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

We  are  of  opinion  that  the  case  has  been 
correctly  tried,  and  the  charge  of  his  Honor 
is  in  accord  with  the  better  considered  prece- 
dents. 

In  Emerson  v.  Slater,  22  How.  28-43,  10 
L.  ed.  360-366,  a  decision  on  this  section 
of  the  statute  of  frauds,  the  court  said: 
"But  whenever  the  main  purpose  and  ob* 
ject  of  the  promisor  is  not  to  answer  for 
another,  but  to  subserve  some  pecuniary  or 
business  purpose  of  his  own,  involving  either 
a  benefit  to  himself,  or  damage  to  the  other 
contracting  party,  his  promise  is  not  within 
the  statute,  although  it  may  be  in  form  a 
promise  to  pay  the  debt  of  another,  and  al- 
though the  performance  of  it  may  inciden- 
tally have  the  effect  of  extinguishing  that 
liability."  This  position  has  been  sustained 
and  applied  in  other  cases  of  the  same  court, 
notably  in  Davis  v,  Patrick,  141  U.  S.  479, 
35  L.  ed.  826,  12  Sup.  Ct.  Rep.  58,  in  which 
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it  was  held:  "In  determining  wUetlier  an 
alleged  promise  is  or  is  not  a  promise  to 
answer  for  the  debt  of  another,  the  fol- 
lowing rules  may  be  applied:  (1)  If  the 
promisor  is  a  stranger  to  the  transaction, 
without  interest  in  it,  the  obligations  of 
the  statute  are  to  be  strictly  upheld;  (2) 
but  if  he  has  a  personal,  immediate,  and 
pecuniary  interest  in  a  transaction  in  which 
a  third  party  is  the  original  obligor,  the 
courts  will  give  effect  to  the  promise.  The 
real  character  of  a  promise  does  not  depend 
altogether  upon  form  of  expression,  but 
largely  upon  the  situation  of  the  parties, 
and  upon  whether  they  understood  it  to  be 
a  collateral  or  direct  promise." 

This  rule  has  prevailed  in  many  well-con- 
sidered eases  in  other  courts  construing  this 
section  of  the  statute,  as  in  Crawford  v.  Edi- 
Mn,  45  Ohio  St  239,  13  N.  E.  80;  Prout  v. 
Webb,  87  Ala.  693,  6  So.  190;  Gibson  County 
T.  Cincinnati   Steam  Heating  Co.  128  Ind. 
247,  12  L.R.A.  502,  27  N,  E.  612,— and  the 
game  general  principle  has  been  recognized 
and  approved  with  us,  as  in  Deaver  v.  Dea- 
ver,  137  N.  C.  241,  49  S.  E.  113;  Voorliecs 
V.  Porter,  134  N.  C.  691-605,  65  L.R.A,  736, 
47  S.  E.  31;  Whitehurst  v.  Hyman,  90  N.  C. 
487;  Mason  v.  Wilson,  84  N.  C.  51,  37  Am. 
Rep.  612;  Threadgill  v.  McLendon,  76  N.  C. 
24.    A  doctrine  resting  upon  the  same  basic 
principle  appears  in  several  of  these  cases 
from    our    own    court,   to   the    effect  that 
where  a  debtor   places  a  fund,   money,   or 
property  in   the   hands  of   a  third   person, 
who  agrees  to  pay  the  debt  out  of  the  fund, 
the  said  agreement  is  not  within  the  stat- 
ute.    The  position   is  stated    in    Mason   v. 
Wilson,  supra,  as  follows :  "A  parol  promise 
to  pay  the  debt  of  another  out  of  property 
placed  by  the  'debtor   in   the  hands  of  the 
promisor,  who  converts  the  same  into  money, 
is  not  within  the  statute  of  frauds.     It  is 
nn  original  and  independent  promise  found- 
ed upon  a  new  consideration."     And  in  ei- 
ther class  of  cases  the  promise  on  the  part  of 
the  third  person  is  held  to  be  a  binding  ob- 
ligation, whether  the  original    debtor    con- 
tinues liable  or  not;  this  by  reason  of  the 
new  consideration  moving  between  the  par- 
ties. 

Referring  to  this  question  in  Whitehurst 
▼.  Hyman,  supra,  Merrimon,  J.,  said:  "It 
is  settled  by  many  judicial  decisions  in  con- 
struing this  statute,  and  others  substan- 
tially like  it,  that  where  there 'is  some  new 
and  original  consideration  of  benefit  or 
harm  moving  between  the  party  to  whom  the 
debt  to  be  paid  is  due  and  the  party  making 
the  promise  to  pay  the  same,  such  case  is 
not  within  the  statute;  as  where  a  promise 
^  pay  an  existing  debt  is  made  in  consider- 
ation of  property  placed  by  the  debtor  in  tlie 
bands  of  the  party  promising,  or  where  the 
28  L.K.A.(N.a) 


party  to  whom  the  promise  is  made  relin- 
([uisiies  a  levy  on  the  goods  of  the  debtor 
for  the  benefit  of  the  promisor,  or  where  the 
party  promising  has  a  personal  interest, 
benefit,  or  advantage  of  his  own  to  be  sub- 
served, without  regard  to  the  interests  or 
advantage  of  the  original  debtor;  as  for  ex- 
ample, if  a  creditor  has  a  lien  on  ccrtniii 
property  of  his  debtor  to  the  amount  of  his 
debt,  and  a  third  person  who  has  nn  inter- 
est in  the  same  property  promises  the  credit- 
or to  pay  the  debt  in  consideration  of  tlio 
creditor's  relinquishing  his  lien.  Such  prom- 
ises are  not  within  the  statute,  because  they 
are  not  made  'to  answer  the  debt,  default,  or 
miscarriage  of  another  person.'  It  may  be 
the  performance  of  the  promise  will  have 
the  effect  of  discharging  the  originol  debtor, 
but  such  discharge  was  not  the  inducement 
to,  or  the  consideration  to  support  the  prom- 
ise. The  moving,  controlling  purpose  of  the 
promisor  in  such  cases  is  his  own  advantage, 
not  that  of  the  debtor.  It  not  unfrequently 
happens  that  in  a  great  variety  of  business 
circumstances  it  becomes  important  in  a 
valuable  sense  to  third  parties  to  discharge 
the  debt  of  a  debtor,  or  relieve  his  property 
from  liability  to  the  creditor  for  the  benefit 
of  such  third  parties,  without  regard  to  the 
benefit,  ease,  or  advantage  of  the  debtor. 
The  advantage  to  the  third  party,  the  prom- 
isor, is  a  sufficient  valuable  consideration  to 
support  a  contract  separate  from,  and  in- 
dependent of,  the  debt  to  be  discharged." 

And  to  like  effect,  delivering  the  opinion 
in  Voorhces  v.  Porter,  supra,  Associate  Jus- 
tice Walker  said:  "But  we  think  the  case 
of  Mason  v.  Wilson,  supra,  is  directly  in 
point.  The  doctrine  there  stated  is  tlint 
if  a  third  person  promises  the  debtor  to  pay 
his  antecedent  debts  in  consideration  of 
property  placed  in  the  hands  of  the  prom- 
isor by  the  debtor  for  the  purpose,  which 
,is  afterwards  converted  into  money,  the  cred- 
itors may  recover  on  the  promise  or  for 
money  had  and  received,  'for  although,'  says 
the  court,  'the  promise  is  in  words  to  pay 
the  debt  of  another,  and  the  performance  of 
it  discharges  that  debt,  still  the  consider- 
ation was  not  for  the  benefit  or  ease  of  the 
original  debtor,  but  for  a  purpose  entirely 
collateral,  so  as  to  create  an  original  and 
distinct  cause  of  action,'  and  it  is  imma- 
terial, as  is  further  said  by  the  court,  wheth- 
er the  liability  of  the  original  debtor  is 
continued  or  not;  the  promise  being  an  inde- 
pendent and  original  one  founded  upon  a 
new  consideration  and  binding  upon  the 
promisor.  In  our  case,  though  the  property 
was  not  received  for  the  purpose  of  being 
converted  into  money  in  order  to  pay  the 
debt  out  of  the  proceeds,  the  promise  to 
purchase  it  at  a  fixed  price  and  to  pay  the 
amount  of  that  price  to  the  creditors  of  the 
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vendor  amounts  to  the  same  thing,  and 
brings  our  case  within  the  principle  of  the 
third  class  mentioned  in  Mason  v.  Wilson 
(which  authorizes  the  creditor  to  sue  di- 
rectly), namely,  'when  the  promise  to  pay 
the  debt  of  another  arises  out  of  some  new 
and  original  consideration  of  benefit  or  harm 
moving  between  the  original  contracting 
parties.'  In  such  a  case  the  creditors  may 
sue  the  promisor,  whether  his  debtor  re- 
mains liable  to  him  or  not." 

In  the  case  before  us,  the  defendant  com- 
pany had  a  direct  pecuniary  interest  in  the 
work  to  be  performed  by  plaintifT,  and  re- 
ceived the  benefit  of  it,  and  its  obligation 
comes  clearly  within  the  first  principle  as 
it  appears  in  Emerson  v.  Slater,  supra,  and 
we  see  no  reason  why  the  promise  of  defend- 
ant does  not  come  also  within  the  second 
principle  referred  to.  The  company's  agree- 
ment was,  in  effect,  to  see  the  claim  paid 
out  of  the  amount  to  be  earned  under  the 
contract  by  L.  L.  Wood,  the  original  debt- 
or. This  was  entered  into  with  the  sanc- 
ti-on  and  approval  of  Wood,  and,  as  this 
amount  was  earned  by  Wood,  it  would  seem 
to  become  a  fund  applicable  by  the  agree- 
ment to  plaintifT's  debt,  and  affording  the 
consideration  to  support  the  company's 
promise  as  a  new  and  original  obligation. 

There  is  no  error  in  the  rule  laid  down  by 
the  court  which  gives  defendant  any  just 
ground  of  complaint,  and  the  judgment  in 
plaintiff's  favor  is  affirmed. 


WASHINGTON  SUPREME  COURT. 

SARAH  J.  MOORE  et  al.,  Respts., 

V. 

GREAT  NORTHFRN  RAILWAY  COMPA- 
NY, Appt. 

(—  W^ash.  — ,  107  Pac.  852.) 

Railroad  ^  unsafe    crossing -^  deviation 
—  injury  —  liability. 

A  railroad  company  is  not  liable  for  in- 
jury to  one  who  voluntarily  turns  aside  from 
a  crossing  over  the  track,  left  unsafe  by  the 
■company,  and  attempts  to  make  the  crossing 
over  the  unprotected  rails,  and  is  thrown 
from  his  wagon  by  the  unevenness  of  the 
■crossing  place. 

(March  25,  1910.) 


APPEAL  by  defendant  from  an  order  of 
the  Superior  Court  for  Lincoln 
County,  granting  a  new  trial  after  judgment 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  Michael  Schabb.     Reversed. 

The  facts  are  stated  in   the  opinion. 

Messrs.  F.  V.  Brown  and  J.  J.  Lavin, 
for  appellant: 

The  defendant,  having  furnished  a  place 
for  deceased  to  cross  the  tracks,  is  not 
liable  for  injuries  resulting  by  his  having 
selected  and  attempted  to  use  another  place, 
not  intended  for  such  purpose. 

'J'homp.  Neg.  6296;  Carey  v.  Hubbardston, 
172  Mass.  100,  51  N.  E.  521;  Kelley  v.  Fond 
du  Lac,  31  Wis.  179;  Sykes  v.  Pawlet,  43  Vt 
440,  5  Am.  Rep.  295;  Matthews  v.  Baraluio, 
39  Wis.  074;  Harwood  v.  Oakham,  152  Mass. 
421,  25  N.  E.  025;  Palmer  v.  Andover,  2 
Cush.  600;  Tisdale  v.  Norton,  8  Met.  388; 
Tasker  v.  Farmingdale,  85  Me.  523,  27  Atl. 
464;  Shepardson  v.  Colerain,  13  Met.  55; 
Little  v.  Brockton,  123  Mass.  611;  Smith  v. 
Wakefield,  105  Mass.  473. 

Messrs.  W.  E.  Southard  and  Southard 
&  Southard,  for  respondents: 

The  deceased  was  not  confined  to  the  lim- 
its of  the  crossing,  unless  the  crossing  was 
of  reasonable  width  under  the  circumstances 
and  conditions  of  the  particular  case. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  360; 
Archibald  v.  Lincoln  County,  50  Wash.  55, 
90  Pac.   831, 

Mount,  J.,  delivered  the  opinion  of  the 
court: 

Respondents  brought  this  action  to  re- 
cover damages  on  account  of  alleged  negli- 
gence of  the  appellant,  which  negligence,  it 
is  alleged,  caused  the  death  of  Michael 
Schabb,  the  father  of  Jennie  Schabb,  aiul 
at  that  time,  the  husband  of  respondent 
Sarah  J.  Moore.  The  cause  was  tried  to  the 
court  with  a  jury,  and  resulted  in  the  dis- 
charge of  the  jury  and  a  directed  judgment 
for  the  defendant.  Thereafter  the  respond- 
ents filed  a  motion  for  new  trial  upon  sev- 
eral grounds.  The  motion  was  based  upon 
the  record  of  the  case  and  affidavits  of  new- 
ly discovered  evidence.  This  motion  was  not 
heard  by  the  judge  who  tried  the  case,  but 
was  heard  by  his  successor  upon  the  record 
which  is  now  before  us.    The  court  made  an 


Note.  ^  A  search  has  failed  to  disclose 
any  other  case  involving  the  question  of  a 
railroad  company's  liability  for  an  injury  to 
n  traveler  while  trying  to  cross  its  tracks  at 
a  place  other  than  the  regular  crossing,  be- 
-cause  the  latter  is  out  of  repair,  though  in 
Cowans  v.  Ft.  Worth  &  D.  C.  R.  Co.  40  Tex. 
<:iv.  App.  539,  89  S.  W.  1110,  where  the 
question  was  whether  the  railroad  company 
had  invited  the  plaintiff  to  use  as  a  crossing 
2S  L.R.A.(N.S.) 


the  place  where  he  was  injured,  the  court, 
in  holding  that,  if  such  was  the  case,  the 
plaintifT  was  under  no  obligation  to  exercijH* 
ordinary  care  in  selecting  the  crossing,  add- 
ed: "He  would  only  be  required  to  exercise 
this  care  in  the  event  the  company  had  in  no 
way  invited  him  to  use  the  crossing,  and  he 
chose  the  same  himself  in  his  effort  to  avoid 
the  use  of  a  defective  and  unsafe  crossing 
provided  by  the  company." 
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order  granting  a  new  trial,  without  specify- 
ing the  ground  therefor.  This  appeal  is 
from  the  order  granting  the  new  trial. 

Tiie  case  is  presented  here  solely  as  one  of 
law,  to  the  effect  that,  under  all  the  facts 
which  were  received  and  offered  in  evidence 
at  the  trial,  and  those  discovered  after  the 
trial,  no  case  is  made  out  sufficient  to  go 
to  the  jury.     No  other  question  is  present- 
ed.   The  facts  are  as  follows:     The  appel- 
lant, in  the  year   1905,   maintained   a  sta- 
tion or  depot  in  the  town  of  Wilson  Creek. 
A  railway  track,  called  a  "house  track,"  ex- 
tended east  and  west  on  the  north  side  of 
this  depot.    The  town  is  north  of  this  house 
track.    On  the  east  side  of  the  depot,  and  to 
the  south  of  the  house  track,  there  was  an 
Irshaped  platform;  the  short  end  of  the  L 
or  platform    being  at   right  angles   to   the 
house  track,  and  near  to  it.     Tlie  long  side 
of  tlie  platform  extended  east  and  west,  pnr- 
nlic)  with  the  house  track,  and  about  33  to 
36  feet  distant  therefrom.      This    platform 
was  about  3  feet  high.     The  space  between 
the  house  track  and  the  platform  was  cov- 
ered with  soft  cinders.     At    the    northeast 
corner  of  the  depot,  where  the  west  end  of 
the  platform  was  nearest  the  house  track,  a 
crossing  had  been    constructed    and    main- 
tained by. the  railroad  company  for  the  use 
of  teams  in  going  to  and  from  the  platform. 
This  crossing  was  made    by  laying    boards 
lengthwise  of  the  rails,  on  the  railroad  ties, 
on  both  sides  and  between  the  rails.    These 
boards  were  about  16  feet  long.    They  were 
not  thick  enough  by  2  or  3  Inches  to  come 
to  the  level  of  the  tops  of  the  rails.     Some 
steps  extended    from    the   platform    to    the 
ground  at  the  northeast  comer  of  the  de- 
pot, near  this  crossing,  so  that  the  length 
of  the  crossing  was  reduced   about  2  foet, 
leaving  about  14  feet  space  for  the  crossing. 
On  the  evening  of  December  20,   1905,  the 
deceased,  Michael  Schabb,  who  was  a  dray- 
man, hauled  some  trunks  from  the  residence 
part  of  town  to  the  depot.     He  drove  over 
the  crossing,  made  a  turn  of  his  wagon  in 
the  angle  of  the  platform,  and  backed  his 
wagon  up  against  the  long  part  of  the  plat- 
form.   He  unloaded  the  trunks  and  attempt- 
ed to  drive  away.    It  was  quite  dark,  but  he 
vas  seen  to  drive  away.    After  he  had  gone 
hot  a  few  feet,  the  wheels  of  the  dray  were 
heard  to  strike  the  rails  of  the  house  track, 
•nd  were  seen  to  "slew  to  one  side,"  and 
Mr.  Schabb   "was   hurled    suddenly   out   of 
the  dray,    apparently    over  the    front    end 
thereof."    The  team  of  horses  moved  up  a 
few  feet  and    stopped.      The    witness    who 
Mw  this  paused  for  a  moment,  and,  conclud- 
ing that  Mr.  Schabb  was  not  hurt,  passed 
into  the  depot.     A  few  minutes  later  Mr. 
Schabb  was  found  dead  under  the  left  front 
wheel  of  his  wagon.     His  neck  was  broken. 
2«  LR.A.(N.S.) 


He  had  attempted  to  cross  over  the  railroad 
tracks  a  few  feet  east  of  the  crossing  pre- 
pared  by    the    railway   company. 

It  is  alleged  that  the  appellant  was  negli- 
gent for  the  reason  that  the  crossing  was  de- 
fective, in  that  the  rails  extended  above  the 
planking,  so  that  it  made  the  crossing  dan- 
gerous; that  the  crossing  was  located  too 
close  to  the  depot,  and  did  not  extend  a  suf- 
ficient distance  to  the  east.  It  is  argued  by 
the  respondents  that  the  space  between  the 
plaform  and  the  house  track  was  too  nar- 
row, and  the  soft  cinders  thereon  made  it 
difficult  for  teams  to  turn  around  therein. 
The  appellant  argues  that  the  facts  are 
insufficient  to  go  to  the  jury,  because  ( 1 )  it 
is  not  shown  that  the  decedent  came  to  his 
death  by  reason  of  being  jolted  from  his 
wagon,  and  the  cause  of  death  is  mere  con- 
jecture; (2)  because  it  is  not  shown  that 
the  condition  of  the  crossing  caused  the  de- 
cedent to  attempt  to  cross  at  the  place  where 
he  did;  and  (3)  because  the  deceased  at- 
tempted to  cross  the  rails  at  a  place  other 
than  the  one  prepared  for  such  purpose. 

These  last  two  ])ositions  must  be  sus- 
tained. The  fact  that  the  space  between  the 
house  track  and  the  platform  was  narrow 
and  soft,  so  that  it  was  difficult  for  teams 
to  turn  around  therein,  is  of  no  importance 
in  this  case,  because  it  was  shown  by  the  re- 
spondents' evidence  that  the  deceased  did 
turn  his  team  around  and  back  his  wagon 
so  that  the  rear  thereof  was  against  the 
platform,  where  he  unloaded  his  trunks.  It 
is  plain,  therefore,  that  the  deceased  could 
readily  have  driven  out  over  the  crossing 
the  same  way  he  drove  in.  It  is  true  there 
is  some  evidence  to  the  effect  that  wagons 
frequenty  "slewed"  when  an  attempt  was 
made  to  cross  the  rails  at  an  angle,  and  this 
is  no  doubt  a  fact.  But  there  is  no  evidence 
in  the  record  to  show  that  a  wagon  once 
turned  around  could  not  be  driven  out  over 
the  regular  crossing  without  crossing  the 
rails  at  an  angle,  and  there  is  no  evidence 
that  it  was  necessary  for  the  deceased  to 
attempt  to  cross  the  rails  at  the  place  where 
he  did,  viz.,  3  or  4  feet  to  the  east  of  the 
crossing  which  the  company  maintained.  The 
crossing  was  at  the  corner  of  the  platform 
nearest  the  depot  building.  It  was  16  feet 
in  length,  but  some  steps  leading  from  the 
platform  occupied  2  feet  of  this  length,  leav- 
ing the  driveway  14  feet  in  width.  This  was 
clearly  sufficient  for  the  purpose  for  which 
it  was  used  or  intended.  If  the  deceased 
had  used  this  crossing,  and,  by  reason  of 
its  defective  or  dangerous  condition,  had 
been  injured,  complaint  then  might  be  made 
that  the  company  was  negligent;  but  when 
it  is  shown  and  conceded  that  he  attempted 
to  cross  in  another  place,  not  used  or  intend- 
ed as  a  crossing,  the  company  may  not  be 
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held  for  an  injury  occurring  there,  because 
the  negligence  of  the  company  was  not  the 
cause  of  the  injury.  The  reason  why  the 
deceased  attempted  to  drive  his  wagon 
across  the  rails  of  the  track  rather  than 
over  the  crossing  is  not  shown.  It  was 
clearly  more  dangerous  to  attempt  to  cross 
the  rails  where  no  crossing  was  prepared 
than  it  was  to  attempt  to  cross  where  a 
crossing  was  constructed  for  that  purpose. 
No  excuse  is  attempted,  excepting  the  fact 
that  it  was  difficult  to  turn  a  wagon  such  as 
deceased  used  in  the  narrow  space  and  soft 
cinders  between  the  house  track  and  the 
platform.  But  this  excuse  failed  when  it 
was  shown  that  he  did  turn  his  wagon, 
which  was  backed  up  against  the  platform 
befoie  he  started  away.  Where  a  railroad 
company  has  prepared  a  crossing  over  its 
raits,  this  is  an  invitation  to  the  public  to 
make  use  of  such  crossing,  and  the  company 
would  be  liable  to  a  person  injured  in  using 
such  crossing  while  exercising  ordinary 
care,  if  the  crossing  proved  to  be  unsafe  for 
any  cause  of  which  the  company  was  bound 
to  take  notice.  If  a  person  voluntarily  or 
negligently  turns  aside  from  such  crossing, 
and  uses  another  way  which  is  not  held  out 
as  a  crossing,  and  which  is  obviously  more 
dangerous,  there  is  no  liability  on  the  part 
of  the  company.  33  Cyc.  Law  &  Proc.  p. 
1)29;  5  Thomp.  Neg.  §  6269;  Carey  v.  Hub- 
bardston,  172  Mass.  106,  51  N.  E.  521;  Kel- 
ley  V.  Fond  du  Lac,  31  Wis.  179;  Tasker  v. 
Farmingdale,  85  Me.  523,  27  Atl.  464.  This 
is  a  reasonable  rule,  and  the  facts  in  this 
case  are  controlled  by  it.  It  is  not  claimed 
that  the  deceased  could  not  see  the  crossing, 
or  that  the  company  was  negligent  in  any 
other  respects  than  those  above  mentioned. 
Under  all  the  facts  in  the  case,  there  is  no 
liability  against  the  appellant,  and  the  order 
granting  the  new  trial  is  therefore  reversed 
and  the  cause  ordered  dismissed 

Rndkin,  Ch.  J.,  and  Crow,  Parker,  and 
Dunbar,  JJ.,  concur. 

Petition  for  rehearing  denied. 


IDAHO  SUPREAfiE  COURT. 

REILLY  ATKINSON 

V. 

BOARD   OF   COMMISSIONERS   OF  ADA 

COUNTY. 

(—  Idaho,  — ,  108  Pac.  1046.) 

Statute « authorizing   county    to    buiM 
railroad  ^constitutionality. 

•    1.  The    act   of   the   legislature   approved 

Headnotes  by  Ailsuie,  J. 
2S  L.K.A.(N.iS.) 


March  16,  1909  (Sess.  Laws  1909,  p.  238)^ 
providing  for  the  formation  of  railroad  dis- 
tricts and  the  voting  of  bonds  and  purchase 
or  construction  of  railroads  by  such  districts, 
and  providing  for  operating  or  leasing  the 
same,  is  in  violation  of  the  provisions  of 
§  4  of  article  8  of  the  state  Constitution, 
and  contrary  to  the  spirit  of  §§  2  and  3  of 
article  8  and  §  4  of  article  12  of  the  Con- 
stitution. 

Constitutional  law  «  prohibited  acts  — 
authorizing  by  Indirect  method  *  va- 
lidity. 

2.  That  which  the  Constitution  directly 
prohibits  may  not  be  done  by  indirection  or 
by  a  general*^  legislative  act  which  is  meant 
and  intended  to  include  and  accomplish  the 
purposes  and  objects  specifically  or  impliedly 
prohibited. 

County  «  riglit  to  build  railroad. 

3.  It  was  never  anticipated  or  intended  by 
the  framers  of  the  Constitution  that  coun- 
ties or  other  political  subdivisions  would 
or  could  enter  into  the  business  of  railroad 
building,  but,  on  the  contrary,  the  specific 
prohibitions  found  in  the  Constitution  mani- 
fest a  clear  purpose  and  intent  to  prohibit 
the  state  or  county,  or  any  subdivision  there- 
of, from  entering  into  any  such  enterprise. 

Same  —  governmental  power. 

4.  The  building  of  a  railroad  is  not,  with- 
in itself,  an  exercise  of  governmental  power, 
but  is  purely  a  business  enterprise;  and  if  it 
is  to  be  engaged  in  by  the  state  or  any  of  its 
political  subdivisions,  it  must  be  done  by 
virtue  of  the  proprietary  powers  of  the  state 
or  political  subdivisions  thereof,  and  not 
under  the  police  or  general  welfare  powers 
of  the  state. 

(May  25,  1910.) 

Note,  —  Power  of  Icgialatiire  to  autJior^ 
ize  cotintiee  or  other  political  divi" 
aiona  to  buiUl,  purchase,  or  operate 
railroad  or  street  railway,  as  affected 
hy  limitations  or  restrictions  on  potr* 
er  to  aid  private  enterprises, 

Tlie  few  cases  involving  this  question 
have  considered  it  with  reference  to  legisla- 
tive power  under  constitutional  restrictions 
or  limitations,  as  did  the  court  in  Atkinson' 
V.  Ada  County.  Hence,  the  question  neces- 
sarily discussed  was  the  legislative  power 
to  authorize  counties  or  other  political  di- 
visions to  acquire  a  railroad  or  street  rail- 
way, indirectly  to  aid  a  private  enterprise, 
where  power  to  render  aid  was  limited  or 
restricted  by  constitutional  provisions.  Each 
decision  was  necessarily  based  on  the  lan- 
guage of  the  restriction  or  limitation,  and 
hence  it  is  seldom  that  an  individual  case 
will  be  found  an  entirely  satisfactory  prcK^- 
dent  for  other  cases,  where  the  restrictions 
or  limitations  imposed  by  the  Constitution, 
or  the  circumstances  or  conditions  under 
which  the  power  is  sought  to  be  exercised, 
arc,  to  any  substantial  extent,  different. 
Nevertheless,  certain  principles  are  recoi;- 
nizcd  by  such  cases,  which  are  of  value  in 
testing  the  constitutiouality  of  an  attempted 
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APPLICATION  for  a  writ  of  mandamus  to 
compel  the  commissioners  of  Ada 
<;ouiity  to  call  an  election  for  the  purpose 
of  Toting  on  the  formation  of  a  railroad 
•district,  aa  provided  by  law.    Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Karl  Paine  and  B.  S.  Crow, 
-for  plaintiff: 

The  act  is  constitutional. 

Nampa  &  M.  Irrig.  Dist.  v.  Brose,  11 
Idaho,  474,  83  Pac.  499;  Cincinnati  v.  Dex- 
ter, 55  Ohio  St,  93,  44  N.  E,  520. 

The  limitations  and  restrictions  of  the  act 
•apply  to  political  subdivisions  of  the  state, 
and  not  to  districts  created  to  promote  in- 
ternal improvements. 

Re  Madera  Irrig.  Dist.  Bonds,  92  Cal.  296, 
U  L.RA.  755,  27  Am.  St.  Rep.  106,  28  Pac. 
^72,  676. 


Messrs.  D.  C.  McDougall,  Attorney 
General,  C.  P.  McCarthy,  J.  H.  Peter- 
son, and  O.  M.  Van  Duyn  for  defendant. 

Ailshie,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  action  commenced  in 
this  court,  praying  for  the  issuance  of  a 
writ  of  mandate  against  the  commissioners 
of  Ada  county,  requiring  and  compelling 
them  to  make  an  order  calling  an  election 
for  the  purpose  of  voting  on  the  formation 
of  a  railroad  district  in  the  manner  author- 
ized and  provided  for  by  the  act  of  March 
16,  1909  (Sess.  Laws  1909,  p.  238).  The 
real  question  involved  in  this  proceeding  is 
the  constitutionality  of  this  statute.  The 
act  is  intended  to  authorize  the  formation 
of  railroad  districts  by  a  vote  of  the  resi- 


•exercise  of  such  power  under  varying  con- 
ditions and  constitutional  restrictions  or 
limitations. 

Thus,  the  cases  are  in  harmony  upon  the 
proposition  that  constitutional  restrictions 
-or  limitations  upon  the  legislative  power  to 
authorize  governmental  corporations  to  lend 
their  credit  or  give  money  to  aid  in  the  con- 
struction of  a  railroad  cannot  be  avoided  by 
an  indirect  exercise  of  the  power,  under  the 
guise  of  authorizing  the  construction  of  a 
railroad  by  governmental  corporations, 
where  the  primary  purpose  or  object  is  to 
aid  a  private  enterprise,  in  violation  of  a 
•constitutional  provision  against  giving  sucli 
aid,  rather  than  to  build  a  railroad  the  title 
to  which  shall  be  retained  by  the  corpora- 
tion building  it,  and  which  the  common  good 
and  general  welfare  of  the  people  of  the  po- 
litical division  require.  Pleasant  Twp.  v. 
iEtna  L.  Ins.  Co.  138  U.  S.  67,  34  L.  ed.  864. 
n  Sup.  Ct.  Rep.  215;  JEinn.  L.  Ins.  Co.  v. 
Pleasant  Twp.  10  C.  C.  A.  11,  22  U.  S.  App. 
510,  62  Fed.  719  (same  case  after  return  to 
lower  court) ;  Underground  R.  Co.  v.  New 
York,  116  Fed.  960;  People  ex  rel.  Murphy 
T.  Kelly,  76  N.  Y.  476 ;  Sun  Printing  &  Pub. 
A?8o.  v.  New  York,  152  N.  Y.  267,  37  L.RA. 
788,  46  N.  E.  499 ;  Walker  v.  Cincinnati,  21 
Ohio  St  14,  8  Am.  Rep.  24;  Taylor  v.  Ross 
County,  23  Ohio  St.  22;  Wyscaver  v.  Atkin- 
aon,  37  Ohio  St.  80;  Counterman  v.  Dublin 
Twp.  38  Ohio  St.  516. 

Thus,  in  Pleasant  Twp.  v.  ^Etna  L.  Ins. 
Co.  138  U.  S.  67,  34  L.  ed.  864,  11  Sup.  Ct. 
Rep.  215,  it  was  said  that,  in  determining 
the  constitutionality  of  any  statute,  its 
«cope  and  effect  are  as  proper  for  considera- 
tion as  its  language, — "The  eyes  of  the 
court  are  never  limited  to  the  mere  letter." 
Thug,  examining  into  the  scope  and  effect 
<>f  a  statute  which  authorized  in  general 
terms  certain  townships  to  build  railroads, 
•nd  to  lease  or  operate  the  same,  it  was  said 
that  this  act  contemplated  the  construction 
<>f  a  limited  distance  of  track  whose  value 
could  only  be  secured  by  mingling  the  funds 
of  the  township  with  other  capital:  the  cir- 
<iMnstancea  clearly  disclosing  that  there  was 
Tw  thought  or  possibility  of  the  township  to 
^8L.H.A.(N.S.) 


which  the  act  related  equippins^  and  owning 
an  independent  railroad,  and  that  the  only 
practical  value  and  the  only  real  resulting 
benefit  would  be  the  incorporation  of  this 
roadbed  into  a  railroad  then  projected,  and 
to  be  practically  operated  and  made  effective 
only  through  private  capital.  Such  cir- 
cumstances, the  court  said,  established  an 
intent  to  further  the  projected  line  through 
public  aid,  and  meant  not  the  building  and 
ownership  of  a  railroad  by  the  township, 
but  aid  to  a  projected  and  lengthy  line  of 
railroad.  Similar  acts  relating  to  other 
townships  were  held  to  be  unconstitutional 
in  Wyscaver  v.  Atkinson  and  Counterman 
v.  Dublin  Twp.  supra. 

A  distinction  was  made  both  in  the  deci- 
sion in  the  Supreme  Court  of  the  United 
States  in  Pleasant  Twp.  v.  ^tna  L.  Ins.  Co. 
and  in  the  last-mentioned  cases  between  the 
constitutionality  of  a  legislative  act  author- 
izing political  divisions  to  construct  a  rail- 
road where  such  construction  was  necessary 
to  the  business  interests  of  such  political 
division,  and  where  the  railroad  would  bo 
a  mere  convenience.  In  Pleasant  Twp.  v. 
Mtnti  L.  Ins.  Co.  it  was  said  that  it  was 
one.  thing  for  a  large  city,  with  its  concen- 
tration of  business  interests,  to  build,  equip, 
and  own  a  great  railroad  highway  running 
from  such  center  outward  into  other  dis- 
tricts, rapid  and  easy  communication  with 
which  advances  its  business  interests,  and  a 
very  different  thing  for  a  quasi  public  cor- 
poration, as  a  township,  with  its  sparse 
population,  its  lack  of  concentration  of  busi- 
ness interests,  to  construct  a  few  miles  of 
railroad  through  its  territory,  and  added: 
"Business  may  demand  the  one,  convenience 
alone  supports  the  other.  The  justification 
of  the  one  is  in  the  private  and  business  ele- 
ment which  enters  into  a  municipal  corpora- 
tion proper,  the  absence  of  which  element  in 
a  quasi  corporation,  like  a  township,  for- 
bids its  investment  in  railroad  enterprises." 

In  using  this  language,  the  court  was  con- 
sidering   and    distinguishing    the    case    o^ 
Walker  v.  Cincinnati,  supra,  which  held  that 
there  was  no  constitutional  limitation  on  the 
general  legislative  power  vested  in  the  gen- 
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dent  landowners  of  the  districts.  It  pro- 
vides for  the  manner  of  organizing  the  dis- 
trict, the  election  of  directors,  the  voting  of 
bonds,  the  selection  and  acquiring  rights  of 
way,  and  the  building  and  constructing  of 
lines  of  railroad,  and  operating  or  leasing 
the  same.  The  act  appears  to  have  been 
very  carefully  drawn,  and  conforms  very 
closely  to  the  provisions  of  the  irrigation- 
district  laws  of  this  state,  providing  sub- 
stantially the  same  method  of  formation  of 
the  district,  of  levying  and  collecting  assess- 
ments, determining  benefits,  and  other  inci- 
dents and  details  of  the  irrigation  act. 

Sections  2,  3,  and  4  of  article  8  of  the 
state   Constitution  read   as   follows: 

"Sec.  2.  The  credit  of  the  state  shall  not, 
in  any  manner,  be  given  or  loaned  to  or  in 
aid  of  any  individual,  association,  munici- 
pality, or  corporation;  nor  shall  the  state, 
directly  or  indirectly,  become  a  stockholder 
in  any  association  or  corporation. 

"Sec.  3.  No  county,  city,  town,  township, 
board  of  education,  or  school  district,  or 
other  subdivision  of  the  state,  shall  incur 
any  indebtedness  or  liability,  in  any  manner 
or  for  any  purpose,  exceeding  in  that  year 
the  income  and  revenue  provided  for  it  for 


such  year,  without  the  assent  of  two  thirds- 
of  the  qualified  electors  thereof,  voting  at 
an  election  to  be  held  for  that  purpose;  nor 
unless,  before  or  at  the  time  of  incurring 
such  indebtedness,  provision  shall  be  made 
for  the  collection  of  an  annual  tax  sulUcient 
to  pay  the  interest  on  such  indebtedness  as 
it  falls  due,  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal  there- 
of, within  twenty  years  from  the  time  of 
contracting  the  same.  Any  indebtedness  or 
liability  incurred  contrary  to  this  provision' 
shall  be  void:  Provided,  that  this  section 
shall  not  be  construed  to  apply  to  the  or- 
dinary and  necessary  expenses  authorized  by 
the  general  laws  of  the  state. 

"Sec.  4.  No  county,  city,  town,  township,, 
board  of  education,  or  school  district,  or  oth- 
er subdivision,  shall  lend  or  pledge  the  credit 
or  faith  thereof,  directly  or  indirectly,  in 
any  manner,  to  or  in  aid  of  any  individual, 
association,  or  corporation,  for  any  amount 
or  for  any  purpose  whatever,  or  become  re- 
sponsible for  any  debt,  contract,  or  liability 
of  any  individual,  association,  or  corpora- 
tion in  or  out  of  this  state." 

Section  2  prohibits  the  state  in  any  man- 
ner  ever  becoming  interested  with  any  indi- 


eral  assembly,  which  prohibited  it  from  au- 
thorizing a  city  to  raise*  by  taxation  of  its 
citizens  the  means  for  constructing  a  rail- 
road leading  into  such  city,  when  such  an 
improvement  was  deemed  by  a  majority  of 
the  citizens  to  be  essential  to  its  interests. 

This  case  was  also  distinguished  in  Tay- 
lor V.  Robs  County,  supra,  which  held  un 
constitutional  a  statute  authorizing  any 
county,  township,  or  municipality  to  levy 
certain  taxes  for  the  purpose  of  building  so 
much  ot  a  railroad  as  could  be  built  for  that 
amount,  the  railroad  being  of  no  practical 
utility  to  such  political  division,  except  to 
he  used  for  the  unlawful  purpose  of  aiding 
a  private  enterprise,  and  the  snle  of  the 
railroad  by  the  county  commissioners,  either 
at  or  after  its  construction,  being  authorized 
by  the  act.  The  court  said  that  this  act  at- 
tempted to  accomplish  by  an  indirection 
what  would  be  a  plain  violation  of  the  ex- 
pressed provision  of  the  Constitution  to  do 
directly,  and  added:  "Where  public  credit 
or  money  is  furnished  to  be  used  in  part 
construction  of  a  work  which,  under  the 
statute  authorizing  its  construction,  must  be 
completed,  if  completed  at  all,  by  other  par- 
ties, out  of  their  own  means,  who  are  to 
own  or  have  the  beneficial  control  and  man- 
agement of  the  work  when  completed,  the 
public  money  or  credit  thus  used  can  only 
DC  recrarded  within  the  meaning  of  the  con- 
stitutional provision  in  question  as  fur- 
nished for  or  in  aid  of  such  parties." 

In  this  connection,  it  is  of  interest  to  note 
that  in  reaching  this  conclusion  in  Taylor 
V.  Ross  County,  the  court  referred  to  and 
distinguished  Walker  v.  Cincinnati,  prin- 
cipally upon  the  ground  that  the  statute  un- 
der consideration  in  the  latter  case  author- 
28  L.R.A.(N.S.) 


ized  the  construction  of  a  railroad  which  was 
of  special  interest  to  the  people  of  tlie  politi- 
cal division  constructing  same,  and  which 
was  to  remain  the  property  of  such  mu- 
nicipality; while  in  the  case  then  under 
consideration,  the  railroad  would  not  be  of 
special  interest  to  the  political  division 
constructing  it,  and  a  sale  thereof  was  au- 
thorized by  the  statute  delegating  the  power 
to  construct. 

The  latter  distinction  would  seem  to  be- 
of  no  groat  practical  value  as  a  test  of  the- 
constitutionality  of  such  an  act,  in  view 
of  the  later  decision  of  that  court  in  Cincin- 
nati V.  Dexter,  55  Ohio  St.  93,  44  N.  E. 
520,  which  held  that  the  city  of  Cincinnati,, 
having  constructed  such  railroad  under  the- 
act  the  constitutionality  of  which  was  sus- 
tained in  Walker  v.  Cincinnati,  might  there- 
after sell  it  to  private  parties. 

It  has  been  denied  that  it  is  a  city  pur- 
pose within  the  meaning  of  the  constitu- 
tional provision  against  the  levying  of  taxes 
by  cities  for  other  than  city  purposes,  for 
a  city  to  construct  a  railroad  not  wholly 
within  its  borders,  and  of  which  it  is  only 
a  terminal  point.  See  remarks  to  that  ef- 
fect by  Earl,  J.,  in  People  ex  rel.  ^furphy 
v.  Kelly,  supra. 

It  has  been  held,  however,  that  a  city  may 
be  lawfully  authorized  to  construct  a  street 
railway  or  subway  wholly  within  the  bor- 
ders of  the  city,  where  it  is  clearly  to  the- 
business  interests  of  the  city  that  such 
railway  be  constructed,  and  where  the  cir- 
cumstances are  such  that  private  capita) 
cannot  be  induced  to  engage  in  such  con- 
struction; and  the  fact  that  the  purpose  of 
the  construction  is  to  lease  the  raihvay  so* 
constructed  to  private  parties  does  oot  ren* 
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Tidiial,  associatiuiiy  or  corporation  in  any 
business  enterprise,  and  it  likewise  pro- 
hibits the  state  in  any  manner  loaning  its 
credit  to  the  aid  of  such  an  enterprise,  or 
becoming  a  stockholder  therein;  while  §  4 
makes  substantially  the  same  prohibition 
against  any  county,  city,  town,  township, 
board  of  education,  school  district,  or  other 
subdivision  of  the  county  or  state,  ever  lend- 
ing its  credit,  either  directly  or  indirectly, 
to  any  business  enterprise  in  aid  of  any 
individual,  association,  or  corporation.  Sec- 
tion 4  of  article  12  reiterates  substantially 
the  same  thing  with  reference  to  counties 
and  municipal  corporations  as  is  pi:ovided 
against  in  §  4  of  article  8.  Section  4  of 
article  12,  however,  specifically  authorizes 
cities  and  towns  to  contract  indebtedness  for 
"school,  water,  sanitary,  and  illuminating 
purposes,"  thereby  excluding  all  otlier  pur- 
poses not  governmental  in  their  character. 

It  is  argued  by  the  plaintiff  in  this  case 
that  under  the  authority  of  Nampa  &  M. 
Irrig.  Dist.  v.  Brose,  11  Idaho,  474,  83  Pac. 
499,  holding  the  district  irrigation  law  of 
this  state  valid  and  constitutional,  that  it 
must  necessarily  and  logically  follow  that 
the  present  act  authorizing  railroad  districts 


is  also  constitutional.  The  foregoing  case 
is  clearly  not  decisive  of  the  question  now 
before  the  court.  There  is  a  wide  difference 
between  the  subject  of  and  necessity  for  ir- 
rigation in  this  state  and  railroad  building. 
Water,  when  secured,  becomes  appurtenant 
to  land,  and  in  vast  sections  of  this  state 
it  is  absolutely  essential  to  life  and  habi- 
tation that  it  be  secured  by  means  of  canals 
and  ditches.  When  water  is  conveyed  to  a 
tract  of  land,  it  is  unnecessary  that  it  be 
carried  further  in  order  to  be  useful  or  mar- 
ketable. It  needs  nothing  further  than  ap- 
plication to  the  soil.  It  has,  in  fact,  already 
become  attached  to  and  the  chief  value  of 
the  land,  and  will  be  fully  as  useful  if  not 
another  acre  be  watered  as  if  thousands  ad- 
joining be  watered.  But  a  railroad  is  an  en- 
tirely different  utility.  A  railroad  from  one 
man's  farm  to  another  would  be  of  no  uso, 
nor  would  it,  in  many  cases,  be  of  any  use 
from  one  side  of  a  county  or  district  to  the 
other.  It  is  a  medium  of  transportation  and 
commerce;  and,  in  order  to  be  of  any  use  or 
value  whatever,  must  tap  centers  of  popu- 
lation, production,  and  manufacture.  A 
railroad,  in  order  to  be  of  use  or  value,  must 
extend  from  some  place  to  somewhere.     The 


der  the  construction  unlawful.  While  the 
ca^e,  as  to  the  facts,  goes  no  further  than 
above  indicated,  yet,  in  considering  the 
scope  of  constitutional  limitations  upon  the 
power  of  political  divisionb  to  give  money 
or  their  credit  to  or  in  aid  of  any  individ- 
ual, association,  or  corporation,  or  to  be- 
come owners  of  stock  of  any  such  individual, 
a&soeiation,  or  corporation,  the  court  said 
that  such  provision  was  not  intended  to  and 
did  not  prohibit  municipalities  from  con- 
{itructing  their  own  roads  and  paying  there- 
for when  necessary  and  authorized  by  the 
legislature. 

To  the  same  effect  is  Underground  R.  Co. 
v.  New  York,  supra. 

Compare  with  Atty.  Gen.  ex  rel.  Barbour 
V.  Pingree  (Oren  ex  rel.  Barbour  v.  Pin- 
jrree),  120  Mich.  563,  46  L.R.A.  414,  79  N. 
W.  814,  which  holds  it  to  be  a  violation  of 
the  constitutional  provision  against  the 
state  engaging  in  the  work  of  internal  im- 
provement for  a  city  to  purchase  and 
oj^rate  a  street  railway  system  then  in  ex- 
istence and  operation,  wholly  or  partially 
within  the  city;  and  a  legislative  act  dele- 
gating such  power  to  a  city  is  therefore  un- 
constitutional, as  violative  of  such  provi- 
sion. 

See,  however,  Piatt  v.  San  Francisco 
fCal.)  110  Pac.  304,  which  holds  that  a 
street  railway  system  is  a  public  utility 
which  the  state  may  invest  a  municipality 
with  the  power  to  acquire  and  operate.  On 
this  point  it  was  said:  "The  existence  and 
proper  conduct  of  such  utilities  in  cities 
^learly  constitute  public  affairs,  one  relat- 
ing very  closely  to  the  well-being,  safety, 
health,  advantage,  and  convenience  of  all 
the  inhabitants  thereof,  and  are  well  with- 
28  L,RJL(1J.S.) 


in  the  legitimate  functions  of  government. 
If  the  state  deems  it  conducive  to  the  wel- 
fare of  the  inhabitants  of  a  city  that  the 
municipality  shall  have  the  power  to  itself 
acquire  and  operate  for  their  benefit  any 
such  utility,  in  order  that  they  may  not 
be  dependent  solely  on  the  establishment  or 
operation  thereof  by  some  private  corpora- 
tion or  person,  there  can  be  no  doubt  of  its 
right  to  confer  such  power  on  the  municipal- 
ity." 

It  is  to  be  noted  that  Atkinson  y.  Ada 
County  was  decided  upon  the  theory  that 
the  statute  under  consideration  did  not  con- 
template bona  fide  acquisition  or  construc- 
tion of  railroads  as  public  utilities,  to  be 
operated  by  the  political  division  construct- 
ing same  for  the  benefit  of  the  inhabitants 
thereof.  It  was  based  upon  the  theory  that 
the  purpose  of  acquiring  or  constructing 
railroads  thereby  authorized  was  to  avoid 
the  constitutional  limitations  upon  the 
power  of  a  political  division  to  aid  or  lend 
its  credit  to  railroads  or  other  private  pur- 
poses. It  is  the  latter  question  that  has 
been  considered  herein,  and  no  attempt  has 
been  made  to  consider  the  power  of  a  state 
to  authorize  political  divisions  to  acquire 
bona  fide  a  railroad  or  street  railway,  to 
be  used  by  it  as  a  public  utility  for  the 
benefit  of  its  inhabitants,  where  not  consid- 
ered with  reference  to  a  constitutional  pro- 
vision against  aiding  a  private  enterprise, 
and  the  cases  bearing  thereon  are  not  in- 
cluded herein, — Atty.  Gen.  ex  rel.  Barbour 
V.  Pingree  and  Piatt  v.  San  Francisco  being 
the  only  exceptions,  and  they  are  included 
simply  for  the  purpose  of  distinguishing 
the  two  questions,  and  to  direct  attention 
thereto. 
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act  in  question  authorizes  the  building  of 
''railroads/'  but  the  result  under  th^  act 
must  necessarily  be  that  a  district  can  only 
build  a  part  of  a  road, — a  branch  line  or 
feeder  to  a  main  or  trunk  line.  As  a  court, 
we  cannot  be  ignorant  of  that  which  is  com- 
mon knowledge.  With  the  wisdom  of  legis- 
lation we  have  nothing  to  do,  but  it  is  our 
duty  to  look  to  the  results  an  act  will  and 
is  intended  to  accomplish,  and  determine 
whether  those  results  will  be  violative  of 
the  Constitution.  If  each  community  is  to 
be  authorized  to  form  a  district  and  bond 
itself  to  build  a  stub  or  branch  line  to 
connect  with  the  main  transcontinental 
trunk  lines,  will  they  not  be  absolutely  at 
the  mercy  of  the  trunk  line?  And  will  it 
not  result  in  the  district  building  the 
branch  line  for  the  use  of  or  donation  in 
whole  or  in  part  to  the  main  line,  and  there- 
by doing  indirectly  the  very  thing  §  4  of  ar- 
ticle 8  of  the  Constitution  forbids  and  pro- 
hibits. No  one  anticipates  or  expects  that  a 
district,  as  authorized  by  this  act,  either  can 
or  will  operate  a  line  of  railroad  extending 
through  or  across  such  district  only.  It  is 
to  all  purposes  and  intents  an  inducement 
or  subsidy  to  a  main  or  through  line.  If  it 
is  constitutional  to  build  such  a  line  of  road 
by  a  district,  it  would  be  constitutional  to 
authorize  its  sale,  and  thereby  "indirectly 
.  .  .  aid  ...  a  corporation,"  in  vio- 
lation of  the  Constitution. 

In  VV^yscaver  v.  Atkinson,  37  Ohio  St.  80, 
the  supreme  court  of  Ohio  had  under  con- 
sideration an  act  passed  by  the  legislature 
in  1880,  "to  authorize  certain  townships 
to  build  railroads,  and  to  lease  or  operate 
the  same."  That  act  provided  that  town- 
ships falling  within  a  certain  class  might 
vote  bonds  and  construct  a  line  of  rail- 
road, and  do  the  things  necessary  and  inci- 
dent thereto.  The  court  held  the  act  to  bo 
in  violation  of  §  6  of  article  8  of  the  Con- 
stitution of  Ohio,  which  reads  as  follows: 
"The  general  assembly  shall  never  author- 
ize any  county,  city,  town,  or  township,  by 
vote  of  its  citizens  or  otherwise,  to  become 
a  stockholder  in  any  joint-stock  company, 
corporation,  or  association  whatever,  or  to 
raise  money  for,  or  loan  its  credit  to  or 
in  aid  of,  any  such  company,  corporation,  or 
association."  In  considering  this  question, 
the  supreme  court  said:  "Was  it  contem- 
plated that  a  complete  and  independent 
railroad  should  be  constructed  by  the  town- 
ship? We  think  not,  and  therefore,  without 
speculating  as  to  the  matter  in  which  it  was 
intended  that  the  result  should  be  accom- 
plished, it  is  quite  evident,  to  our  minds, 
that  the  lesfislative  intent,  as  well  as  that 
of  the  trustees  of  the  township,  was  that  the 
proposed  road  should,  in  some  manner  and 
by  some  means,  become  consolidated  or  con- 
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nee  ted  with  other  roads,  as  part  of  a  more 
extended  line  of  railway,  in' order  to  make  it 
at  all  subservient  to  the  public  welfare;  aiid 
that  in  no  other  way  could  it  be  made  of 
public  utility.  The  purpose  and  effect  of 
the  statute  is  to  unite  the  means  and  credit 
of  the  township  with  those  of  other  parties, 
in  order  to  promote  a  common  enterprise; 
to  wit,  the  construction  of  a  continuous  line 
of  railway,  which  could  not  be  accomplisbcd 
without  such  combination  of  interests." 

The  court  quoted  with  approval  from  tlie 
opinion  in  Walker  v.  Cincinnati,  21  Ohio  St. 
54,  8  Am.  Rep.  24,  as  follows:     "The  mis- 
chief  which   this   section     interdicts    is    a 
business  partnership  between  a  municipal- 
ity, or  subdivision  of   the  state,  and  indi- 
viduals or  private  corporations  or  associa- 
tions.    It  forbids  the  union  of  public  and 
private  capital  or  credit  in  any  enterprise 
whatever.     In  no  project  originated  by  in- 
dividuals, whether  associated  or  otherwise, 
with  a  view  to  gain,  arc  the  municipal  bodies 
named   permitted    to    participate    in    such 
manner  as  to  incur  pecuniary  expense  or  lia- 
bility.   They  may  neither  become  stockhold- 
ers,  nor   furnish   money   or   credit  for  the 
benefit    of    the    parties    interested    therein. 
Though  joint-stock  companies,  corporations, 
and  associations  only  are  named,  we  do  not 
doubt  that  the  reason    of  the    prohibition 
would  render  it  applicable  to  the  case  of  a 
single   individual.     The   evil   would  be  the 
same,  whether  the  public  sufTered  from  the 
cupidity  of  a  single  person  or  from  that  of 
several   persons  associated   together."     The 
learned  justice  who    wrote    the    opinion  in 
Wyscaver  v.  Atkinson,    after    quoting    tlie 
above   extract   from    Walker   v.   Cincinnati, 
added  the  further  comment:      "And  I  will 
add  that  it  makes  no  difference  whether  the 
scheme  for  the  union  of  public  and  private 
money  or  credit  originates  with  the  party  or 
parties  representing  the  public  or  the  pri- 
vate interests.     In  short,  the  thing  prohib- 
ited is  the  combination  in  any  form  what- 
ever of  the  public  funds  or  credit  of  any 
county,   city,   town,   or   township  with   the 
capital  of  any  other  person,  whether  corpo- 
rated  or  unincorporated,  for  the  purpose  of 
promoting   any   enterprise    whatever."      In 
McDonald  v.  Doust,  11  Idaho,  24,  G9  L.ItA. 
220,  81   Pac.  C3,  this  court  said:  "Acts  in 
consistent  with  the  spirit  of  the  Constitu- 
tion are  as  much  prohibited   by  its  terms 
as  are  acts  specifically  enumerated  and  for- 
bidden therein."    This  position  is  reinforced 
by  the  further  fact  that  railroad  bnildin<: 
is  not,  within  itself,  an  exercise  of  govern- 
mental power,  but  is  purely  a  business  en- 
terprise, and  must  be  justified,  if  at  all,  un- 
der the  proprietary  powers  of  the  state  or 
political  subdivision.    Previous  action  of  the 
legislature  and  the  people  with  reference  to 
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this  provision  of  our  Constitution  is  a  per- 
tinent and  proper  subject  of  inquiry.  In 
March,  1905,  the  legislature,  by  joint  reso- 
lution, submitted  to  the  people  a  proposi- 
tion to  so  amend  §  4,  art.  8,  Const.,  as  to 
authorize  a  "county,  city,  village,  munici- 
pality, or  other  subdivision  of  the  state," 
by  vote  of  the  people,  to  "make  donations  to 
any  railroad  or  other  works  of  internal  im- 
provement" to  an  amount  not  exceeding  10 
per  cent  of  the  assessed  valuation  of  such 
county.  That  amendment  was  defeated  by 
an  overwhelming  vote  of  the  people.  In  this 
respect  we  have  a  positive  declaration  from 
the  people  against  any  participation  by  the 
counties  or  any  of  their  subdivisions  in  rail- 
road building  in  aid  of  "any  individual,  as- 
sociation, or  corporation." 

It  is  said  that  this  provision  does  not  pro- 
hibit the  county  or  other  subdivision  build- 
ing and  owning  a  road  in  its  entirety.     It 
is  true  that   the   prohibition  against  abso- 
lute ownership  is  not,  in  so  many  words,  to 
be  found  in  the  Constitution,  but  it  is  clear 
from  the  context  and  the  language  employed 
in  §§  2,  3,  4,  article  8,  and  §  4,  article  12, 
that  it  was    never    contemplated    that    the 
counties     or     other     political     subdivisions 
would  or  could  go  into  railroad  building,  and 
so  the  framers  of  the  Constitution  forbade 
donations  or  ownership  in  part.     They  evi- 
dently appreciated  the  fact  that  a  railroad, 
to  be  of  any  value  to  the  people  of  Idaho, 
must  extend  further  than  across  a  county 
or  even  across  the  state, — that  it  must  rcocli 
the  markets,  not  merely  at  one  end  of  the 
line,  but  at  both  ends.     If  the  people  want 
to  authorize  the  formation  of  railrood  dis- 
tricts, they  can  readily  do  so  by  adopting 
an  amendment  to  the  Constitution;  but  un- 
til they  do  so,  we  are  constrained  to  hold 
snch  acts  in  conflict  with  the  Constitution. 
The  act  in  question  is,  in  our  opinion,  vio- 
lative of  the  spirit  and  intent  of  the  Con- 
stitution (§§  2,  3,  4,  article  8,  and  §  4,  ar- 
ticle 12),  and  cannot  be  upheld. 

The  demurrer  to  the  complaint  is  sus- 
tained, and  the  action  will  be  dismissed. 
No  costs  awarded. 

Salilvan,  Ch.  J.,  and  Stewart,  J.,  con- 
cur. 
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BE  WILL  OF  THOMAS  KENNEDY,  De- 
ceased. 

(159  Mich.  548,  124  N.  W.  516.) 

» 

Win  .  intention  —  parol  evidence. 

Parol  evidence  is  not  admissible  to  show 
that  testator  did  not  intend  an  instrument 
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executed  in  pursuance  of  the  formal  re- 
quirements of  the  statute  of  wills  to  be  a 
will. 

(February  3,  1910.) 

ERROR  to  the  Circuit  Court  for  St.  Clair 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Probate  Court  admitting 
to  probate  the  will  of  Thomas  Kennedy,  De- 
ceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  Fitzglbbon  and  John 
B.   Mcllwaln,  for  appellants: 

Parol  evidence  of  the  statements  of  the 
testator  made  at  the  time  of  the  execution 
of  the  paper  writing  is  admissible  to  show 
with  what  intention  the  execution  of  the 
instrument  was  accompanied,  and  to  estab- 
lish the  fact  that  the  testator  did  not  in- 
tend it  as  a  will  to  operate  and  be  in  force 
at  his  death  as  a  disposition  of  his  property, 
and  such  being  the  fact  the  paper  writing 
never  became  a  valid  will. 

1  Underbill,  Wills,  §  39,  30  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  672,  581 ;  Sunday's  Es- 
tate, 167  Pa.  30,  31  Atl.  353;  Lister  v. 
Smith,  3  Swabey  &  T.  288,  29  Am.  &  Eng. 
Enc.  Law,  p.  159;  Southern  Street  Railway 

Note,  —  Admissibility  of  extrinsic  evi' 
dence  to  show  that  instmmentf  on  its 
face  a  will,  was  not  intended  as  such. 

This  note  is  confined  strictly  to  cases 
passing  on  the  question  whether  an  instru- 
ment unambiguous,  and  on  its  face  a  will, 
may  be  shown  by  extrinsic  evidence  not  to 
have  been  intended  as  such.  The  question, 
therefore,  whether  parol  evidence  is  admis- 
sible to  show  that  an  ambiguous  instrument 
was  intended  as  a  will  is  not  within  the 
scope  of  this  note. 

A  case  supporting  the  doctrine  laid  down 
in  Re  Kennedy,  is  Heaston  v.  Krieg,  167 
Ind.  101,  119  Am.  St.  Rep.  475,  77  N.  E. 
805,  where  it  was  said  that  where  a  writing 
contains  every  element  of  a  valid  will,  and 
is  incapable  of  operating  in  any  other  way, 
the  animus  teatandi  must  be  implied,  and 
the  instrument,  supposing  it  to  be  regularly 
executed,  is  not  subject  to  control  by  parol 
evidence  tending  to  show  any  different  in- 
tent. 

This  doctrine  was  evidently  also  recog- 
nized in  Shaw  v.  Shaw,  1  Dem.  21. 

And  see  Barnewall  v.  Murrell,  108  Ala. 
366,  18  So.  831,  sufficiently  set  out  in  the 
Kennedy  Case. 

A  case  not  strictly  in  point,  but  of  pos- 
sible interest  in  this  note,  is  Sewell  v.  Sling- 
luff,  57  Md.  537,  where  it  was  held  that 
parol  evidence  is  not  admissible  to  prove 
that  a  paper  in  form  a  valid  will  was  in 
fact  intended  to  be  used  and  probated 
only  in  the  event  of  the  testatrix  dying 
without  issue,  and  that  in  the  contingency 
of  her  dying  leaving  issue,  it  should  be 
wholly  inoperative,  and  her  estate  should 
nass  as  if  it  had  never  been  executed.  This 
27 
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Advertising  Co.  v.  Metropole  Shoe  Mfg.  Co. 
91  Md.  01,  46  Atl.  513;  Swett  v.  Boardman, 

I  Mass.  262,  2  Am.  Dec.  16;  Osborn  v.  Cook, 

II  Cush.  532,  59  Am.  Dec.  155;  VVaite  v.  Fris- 
bie,  45  Minn.  361,  47  N.  W.  1069;  VVhyte  v. 
PoUok,  L.  R.  7  App.  Cas.  400;  Nosworthy's 
Goods,  11  Jur.  N.  S.  570;  Nichols  v.  Nich- 
ols, 2  Phillim.  Eccl.  Rep.  180;  Spence  v. 
Huckins,  208  111.  304,  70  N.  E.  289;  9  Enc. 
Ev.  pp.  334,  335;  Waid  v.  Hodson,  17  Colo. 
App.  54,  67  Pac.  176;  Robinson  v.  Nessel,  86 
HI.  App.  212;  Earle  v.  Rice,  111  Mass.  17; 
Grierson  v.  Mason,  60  N.  Y.  394;  Sigafus  v. 
Porter,  28  C.  C.  A.  443,  51  U.  S.  App.  693, 
84  Fed.  430;  Burke  v.  Dulaney,  153  U.  S. 
234,  38  L.  ed.  700,  14  Sup.  Ct.  Rep.  816; 
Ware  v.  Allen,  128  U.  S.  590,  32  L.  ed.  563, 
9  Sup.  Ct.  Rep.  174;  Adams  v.  Morgan,  150 
Mass.  143,  22  N.  E.  108;  Nutting  v.  Minne- 
sota F.  Ins.  Co.  98  Wis.  32,  73  N.  W.  432; 
Reynolds  v.  Robinson,  110  N.  Y.  654, 18  N.  E. 
127;  1  Greenl.  Ev.  §  284,  p.  439;  Fulton  v. 
Priddy,  123  Mich.  298,  81  Am.  St.  Rep.  201, 
82  N.  W.  65;  Farwell  v.  Ensign,  66  Mich. 
600,  33  N.  W.  734;  Gibson  v.  Miller,  29 
Mich.  355,  18  An).  Rep.  98;  Robinson  v. 
Blood,  10  Kan.  App.  576,  62  Pac.  677; 
Brick  V.  Brick,  98  U.  S.  514-516,  25  L.  ed. 
256,  257;  Bush  v.  Merriman,  87  Mich.  268, 
49  N.  W.  567;  Cleveland  Ref.  Co.  v.  Dun- 
ning, 115  Mich.  238,  73  N.  W,  239;  Church 


V.  Case,  110  Mich.  621,  68  N.  W.  424;  At- 
wood  V.  Gillett,  2  Dougl.  (Mich.)  218:  Cut- 
ler V.  Steele,  93  Mich.  208,  63  N.  W.  521; 
Holland  v.  Hoyt,  14  Mich.  242. 

Declarations  of  the  testator  made  at  the 
time  of  the  signing  of  the  instrument,  show- 
ing his  purpose  and  intention  in  signing  the 
same,  are  a  part  of  the  res  gestce,  and  ad- 
missible in  determining  whether  the  testator 
intended  to  give  tlie  instrument  the  force 
and  effect  of  a  will. 

Dan  V.  Brown,  4  Cow.  483,  15  Am.  Dec. 
395;  Waterman  v.  Whitney,  11  N.  Y.  157, 
62  Am.  Dec.  71;  Eighmy  v.  People,  79  N.  Y. 
558;  Comstock  v.  Hadlyme  Ecclesiastical 
Soc.  8  Conn.  254,  20  Am.  Doc.  100; 
Re  Calkins,  112  Cal.  296,  44  Pac.  577; 
Re  Donovan,  140  Cal.  390,  73  Pac. 
1081;  Linebarger  v.  Linebarger,  143  K.  C. 
229,  55  S.  E.  709,  5  A.  &  E.  Ann.  Cas.  596; 
Shailer  v.  Bumstead,  99  Mass.  112;  Grevul. 
Ev.  16th  ed.  760. 

Messr6.  Walsh  A  Walsh,  for  appellees: 

The  will  cannot  be  vitiated  after  testa- 
tor's death,  by  allowing  the  person  who  drew 
it  to  state  that  the  allegations  contained  in 
the  will  are  false,  and  that  the  instrument 
was  not  a  will. 

Abbott  V.  Abbott,  41  Mich.  542,  2  X.  W. 
810;  Zibble  v.  Zibble,  131  Mich.  655,  92  X. 
W.  348;  Barnewall  v.  Murrell,  108  Ala.  366, 
18  So.  831;  Taylor  v.  Cox,  153  111.  224,  38 


court  in  distinguishing  Lister  v.  Smith,  3 
Swabev  &  T.  282,  and  Nichols  v.  Nichols, 
2  Phillim.  Eccl.  Rep.  1 80,  said :  'These  cases 
go,  perhaps,  as  far  as  any  cited  in  allow- 
ing parol  evidence.  But  in  these  and  in 
all  other  cases  referred  to,  the  courts  have 
restricted  the  evidence  to  the  ascertainment 
of  the  animus  testandi,  and  have  never  gone 
bevond  that.  Even  if  we  were  to  admit 
that  these  cases  were  well. decided  (which  we 
do  not  determine),  we  consider  the  parol 
evidence  offered  in  this  case  inadmissible. 
If  it  were  in  any  such  case  admissible,  we 
would  be  unwilling  to  reject  it  in  this,  as 
the  straightforward  testimony  and  disin- 
terested conduct  of  the  husband  of  the  tes- 
tatrix presents  a  strong  case,  and  one  with 
many  equitable  features,  strongly  appealing 
to  our  sense  of  justice.  But  we  must  take 
the  law  as  we  find  it ;  and  as  in  all  the  long 
period  that  has  elapsed  since  the  passage 
of  the  act  of  29  Charles  II.,  no  court  has 
permitted  such  testimony  to  be  received, 
we  cannot  do  so  now." 

There  are  other  cases  closely  related  to 
the  cases  presenting  the  question  here  an- 
notated, which  also  niight  be  cited  in  sup- 
port of  the  Kennedy  Case. 

Such  a  case  is  Jackson  ex  dem.  Coe  v. 
KnifTen,  2  Johns.  32,  3  Am.  Dec.  390,  where 
it  was  held  that  parol  evidence  of  declara- 
tions of  a  testator  are  not  admissible  to 
show  that  a  will  was  made  under  duress. 

It  will  be  noticed,  however,  that  such 
eases  cannot  be  said  to  be  strictly  in  point, 
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and  no  effort  has  been  made  to  include  all 
of  them  here. 

So,  in  Moran  v.  Mo  ran,  104  Iowa,  216, 
39  L.R.A.  204,  65  Am.  St.  Rep.  443,  73  N. 
W.  617,  it  was  held  that  a  devise  absolute 
in  form  cannot  be  shown  by  oral  evidence  to 
be  in  trust  for  other  persons. 

But  to  the  contrary  see  Vance  v.  Park, 
15  Ohio  C.  C.  713,  wh^re  it  was  said,  how- 
ever, that  such  proof  must  be  "clear,  con- 
vincing, and  conclusive.*' 

A  case  holding  directly  contrary  to  the 
Kennedy  Case  is  Lister  v.  Smith,  3  Swaliey 
&  T.  282.  This  case  is  sufficiently  set  out 
in  the  Kennedy  Case. 

That  a  will  might  be  shown  by  extrinsic 
evidence  not  to  have  been  written  with  a 
testamentary  intention  was  also  held  iit 
Nichols  V.  Nichols,  2  Phillim.  Eccl.  Rep. 
180. 

So,  in  Fleming  v.  Morrison,  187  Mass. 
120,  105  Am.  St.  Rep.  386,  72  N.  E.  499, 
the  court  was  of  opinion  that  it  is  com- 
petent to  contradict  by  parol  the  solemn 
statements  contained  in  an  instrument  that 
it  is  a  will,  that  it  has  been  signed  as  such 
by  the  person  named  as  the  testator,  and 
attested  and  subscribed  by  persons  signing 
as  witnesses. 

On  the  question  whether  an  instrument 
not  on  its  face  of  a  testamentary  character 
may  be  shown  by  extrinsic  evidence  to  be 
such  so  as  to  take  effect  as  a  will,  see  nnte 
to  Nbble  V.  Fickes,  13  L.R.A.(N.S.)   1203. 
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X.  E.  656;  Clay  v.  Layton,  134  Mich.  341, 
96  X.  \V.  458. 

Blair,  J.,  delivered  the  opinion  of  the 
court: 

Thomas  Kennedy  died  in  the  fall  of  1908. 
In  1897  he  signed  a  paper  in  the  form  of  a 
will.  The  paper  was  drawn  hy  John  L. 
Riaek,  and  he  and  his  nephew,  Clare  R. 
BI.ick«  are  the  witnesses.  This  paper  was 
allowed  in  the  probate  court  as  the  last  will 
and  testament  of  Thomas  Kennedy.  An  ap- 
peal was  taken  to  the  circuit  court  by  the 
brothers  of  deceased.  The  case  rested  on 
the  testimony  of  the  two  subscribing  wit- 
nesses, whereupon  the  circuit  judge  directed 
a  verdict  sustaining  the  document  as  the 
last  will  and  testament  of  Thomas  Kennedy, 
deceased.  The  contestants,  his  brothers,  ap- 
peal and  contest  on  the  ground  that  the  pa- 
per was  not  executed  to  operate  as  a  will, 
and  not  executed  as  required  by  the  statute. 

John  L.  Black  testified  that  he  was  an  at- 
torney at  law  and,  up  to  January  1,  1897, 
had  been  judge  of  probate;  that  he  drew 
the  will  in  question,  February  11,  1897; 
that,  at  Mr.  Kennedy's  request,  he  locked  the 
door  so  thfft  they  should  not  be  interrupted. 
**!  remember  that  will  being  signed  by 
Thomas  Kennedy.    I  saw  him  sign  it." 

Q.  In  the  presence  of  yourself  and  Clare 
R.  Black? 

A.  I  cannot  remember  about  Clare,  but 
I  remember  myself;  I  did  not  know  Clare 
was  a  witness  to  it  until  I  saw  it  here  in 
probate  court.  As  a  matter  of  memory  I 
could  not  recall  who  it  was  that  signed  it 
besides  myself.  He  writes  a  little  different, 
but  have  no  doubt  but  that  is  his  signature. 
I  recall  that  Thomas  Kennedy  signed  the 
will  in  my  presence  and  that  I  signed  it  in 
his  presence,  at  his  request.  I  was  well  ac- 
quainted with  Mr.  Kennedy.  He  was  in 
pT'md  bodily  and  mental  condition  at  the 
time  he  signed  it;  no  question  about  it  in 
my  mind.    .    .    . 

Q.  Just  state  to  the  jury  what  he  said  he 
wanted. 

A.  Wliy,  he  wanted  some  paper;  he  wns 
having  trouble  out  there  with  the  boys,  as 
he  put  it,  and  they  were  making  him  a  good 
(l^al  of  trouble,  and  insisting  upon  knowing 
^'hat  he  was  going  to  do  with  his  personal 
property,  and  I  think  at  the  same  time  he 
told  me  that  he  had  already  disposed  of  his 
real  estate;  that  is  the  way  I  understood 
hire,  and  he  said  they  kept  at  him  and  kept 
hounding  him  all  the  time,  and  that  he 
wanted  me  to  draw  some  kind  of  a  paper 
that  would  be  a  peacemaker,  that  he  could 
take  out  home.  I  told  him  at  that  time, 
"Mr.  Kennedy,  you  don't  have  to  make  any 
Xind  of  a  paper,  you  are  too  old  a  man  to 
make  anr  kind  of  a  pa}>er,"  and  he  said  to 
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me,  as  I  remember  it,  '*You  don't  know  the 
conditions  out  there  as  well  as  I  do,"  and 
we  talked  it  over  one  way  and  another. 
First  we  talked  about  a  bill  of  sale,  and 
I  told  him,  if  I  remember  right,  some  kind 
of  a  paper  he  had  in  mind  that  it  was  go- 
ing to  be  a  dangerous  paper,  and  then  he 
talked  about  putting  it  in  the  form  of  a  will. 
I  said  that  would  be  better  because  "You  can 
destroy  it  any  time."  So  I  drew  him  up  a 
paper,  the  paper  that  is  here,  and  he  signed 
it.  .  .  .  He  said  it  was  not  a  will;  that 
at  some  future  time  he  would  draw  a  will. 

Q.  Did  you  have  any  talk  at  that  time 
with   him   about  keeping  it  in   your   safe? 

A.  Yes,  I  insisted,  I  said,  "Mr.  Kennedy, 
leave  that  with  me,  don't  take  it  out  there; 
and  if  you  don't  want  it,  why,  if  anything 
should  happen  you,  I  could  destroy  it  for 
you,"  but  he  said,  "No;"  he  would  have 
to  take  it  out  there  as  a  peacemaker. 
...  He  went  over  pretty  near  the  history 
of  his  life  with  me,  because  I  was  at  him  for 
being  so  foolish  as  to  sign  a  paper  that  he 
didn't  want  to  sign.     .     .     . 

Q.  He  told  you  he  had  made  some  disposi- 
tion of  his  real  estate  at  that  time?    •    .    . 

A.  Well,  he  told  me  in  a  general  way  that 
he  had  made  a  disposition,  and  that  he  want- 
ed that  put  in  the  will  that  hje  had  made  a 
disposition  of  his  real  estate,  in  that  paper 
there  that  he  had  made  a  disposition  of  his 
real  estate  during  his  lifetime. 

Q.  And  you  put  that  clause  in  here? 

A.  I  put  that  clause  in. 

That  the  ink  of  Clare  R.  Black's  signature 
was  of  a  lighter  hue  than  that  used  by  Mr. 
Kennedy  and  himself;  that  he  did  not  sign 
the  paper  as  an  instrument  intended  to  be- 
come operative  as  a  will,  and,,  so  far  as  he 
knew,  neither  did  Clare  R.  Black;  that 
from  the  time  he  drew  the  paper  until  the 
time  Mn  Kennedy  left  the  building  with  it 
he  was  constantly  with  him;  that  Clare 
R.  Black  might  have  signed  the  will  as  a 
witness  in  the  presence  of  Mr.  Kennedy  and 
himself,  and  he  might  have  taken  the  will 
into  Clare  R.  Black's  office  and  he  have 
signed  here. 

Q.  But  you  told  me  a  minute  ago  that 
the  will  and  yourself, — that  you  were  with 
the  will  all  the  time  until  the  old  man  took 
it  away  that  dayT 

A.  Yes,  sir. 

Q.  For  you  do  not  remember  taking  it 
away  from  the  old  man  in  next  door  ? 

A.  No,  I  do  not;  and  I  don't  remember  of 
Clare  coming  in  there  either. 

Clare  R.  Black,  a  practising  attorney,  tes- 
tified to  the  genuineness  of  his  signature: 

Q.  Now,  Mr.  Black,  you  state  now  that 
you  have  no  memory  of  ever  being  called  up- 
on to  witness  any  other  will,  except  that  one 
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of  Mr.  Atkinson's,  prior  to  your  becoming 
a  member  of  the  bar? 

A.  No,  sir. 

Q.  If  you  had  been  called  into  the  office 
of  John  L.  Black,  and  it  had  been  made 
known  to  you  either  by  Mr.  Black  or  by  Mr. 
Kennedy  that  Mr.  Kennedy  was  making  his 
will,  and  he  had  signed  it  or  was  going  to 
sign  it,  and  wanted  you  and  Mr.  Black  to 
witness  it,  or  wanted  you  to  join  with  Mr. 
Black  to  witness  it,  and  you  did  so  join 
with  him  in  witnessing  it;  what  do  you  say 
whether  you  would  have  remembered  it? 

A.  I  believe  I  would  have. 

Q.  What  do  you  say  now  as  to  whether 
any  such  transaction  as  that  occurred  in 
February,  1897,  in  connection  with  the  exe- 
cution of  the  document  presented  here  as  a 
will? 

A.  As  to  whether  I  went  in  there  and 
Mr.  Kennedy  asked  me  to  sign  this  as  his 
witness  and  told  me  what  it  was? 

Q.  That  he  was  making  a  will  and  wanted 
you  to  sign  as  a  witness,  or  Mr.  Black  in 
his  presence  and  you  did  sign  as  a  witness 
to  his  making  his  will;  what  dp  you  say  as 
to  whether  any  such  transaction  as  that  oc- 
curred ? 

A.  Well,  from  memory  I  would  say,  "No." 

The  court  directed  a  verdict  for  the  pro- 
ponents, instructing  them  that  the  will  had 
been  executed  in  pursuance  of  the  formal 
requirements  of  the  statute,  and  that  parol 
testimony  that  the  testator  did  not  intend 
that  the  instrument  should  operate  as  a  will 
was  not  receivable.  "The  presumption  is 
that  this  paper  was  executed,  subscribed, 
and  attested  or  witnessed  as  it  purports  to 
be  on  its  face,  and  the  mere  fact  that  Mr. 
Black,  one  of  the  witnesses,  fails  to  remem- 
ber the  circumstances  under  which  he  sub- 
scribed and  attested  this  will  cannot,  under 
the  law  of  this  state,  be  allowed  to  defeat  it. 
The  court  instructs  you  that  these  statutory 
formalities  of  execution  have  been  complied 
with  in  this  case  as  shown  by  the  evidence. 
That  is,  the  paper  claimed  to  be  a  will  is  in 
writing,  it  is  signed  by  Mr.  Thomas  Ken- 
nedy, it  was  attested  and  subscribed  in  the 
presence  of.  the  testator  by  two  or  more  com- 
petent witnesses,  hence,  you  must  af>sume 
that  the  paper  here  claimed  to  be  a  will  was 
executed  in  the  form  and  manner  as  pre- 
scribed by  law.  The  contestant  also  claims, 
as  heretofore  stated,  that  Mr.  Kennedy  at 
the  time  he  executed  this  paper  did  not  in- 
tend to  make  a  will,  but  signed  the  paper 
merely  to  satisfy  his  relatives,  the  family 
of  John  Cavanaugh,  Mr.  Cavanaugh  be- 
ing the  beneficiary  under  the  will,  and 
this  being  the  family  with  whom  Mr.  Ken- 
nedy was  living.  Mr.  John  L.  Black  testifies 
that  Mr.  Kennedy  said  to  him  just  before 
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the  paper  was  prepared,  signed,  and  wit- 
nessed, that  he,  Mr.  Kennedy,  did  not  inteDd 
the  paper  for  a  will,  but  merely  to  sat'-fy 
the  sons  of  John  Cavanaugh,  who  were 
hounding  him  about  his  property.  The  court 
says  to  you  that  this  te.«itimony  cannot  lie 
received  and  considered  to  invalidate  the 
paper  and  render  it  of  no  effect  as  a  will. 
Parol  testimony  of  this  kind  when  it  arises*, 
separate  and  apart  from  any  question  of 
fraud,  undue  influence,  mental  competency, 
or  of  ambiguity  in  the  paper  proposed  as  a 
will,  cannot  be  permitted  to  overcome  the 
presumption  that  the  testator,  in  executing 
a  solemn  instrument  like  a  will,  intended  the 
paper,  not  for  a  will,  but  to  serve  some  col- 
lateral and  extraneous  purpose.  To  admit 
such  testimony  to  defeat  a  will  in  a  cast' 
like  this  would  to  some  extent  tend  to  de- 
feat the  right  which  every  sane  and  compe- 
tent person  has  under  our  laws  to  make  a 
final  disposition  of  his  property  by  will,  and 
to  have  his  or  her  wishes  in  regard  to  prop- 
erty carried  out  after  death.  The  momen- 
tous consequence  of  permitting  parol  evi- 
dence to  thus  outweigh  the  sanction  of  a 
solemn  act  is  obvious.  It  would  have  a  ten- 
dency to  place  all  wills  at  the  mercy  of  a  pa- 
rol story  that  the  testator  did  not  mean  what 
he  said  and  what  he  put  in  solemn  written 
form.  Hence,  gentlemen  of  the  jury,  it  i- 
the  duty  of  the  court  in  this  case  to  dinft 
a  verdict  in  favor  of  the  proponent  of  the 
will." 

The  will  gave  all  of  his  personal  property 
to  his  sister's  husband,  John  Cavanaii^li. 
The  important  question  presented  by  tlii-^ 
record  is  whether  the  court  erred  in  holdin*:, 
as  a  matter  of  law,  that  evidence  was  nf»t 
admissible  to  show  that  the  alleged  will 
was  executed  for  a  collateral  purpose,  and 
that  the  testator  did  not  intend  it  to  op- 
erate as  a  will  disposing  of  his  property. 
Stated  in  another  way,  the  question  is:  Is 
an  instrument  purporting  to  be  a  will,  and 
executed  with  all  the  statutory  formalities, 
conclusively  presumed  to  have  been  executed 
animo  testandil  This  question  is  one  of  first 
impression  in  this  court.  As  stated  by  the 
circuit  judge,  the  question  is  wholly  separate 
and  apart  from  any  question  of  fraud,  undue 
influence,  or  mental  competency  in  the  pro- 
curement of  the  will,  or  of  ambiguity  in  the 
meaning  of  its  provisions.  The  evideni'e 
conclusively  shows  that  the  testator  wa?  of 
sound  mind,  was  laboring  under  no  mistaU 
of  fact,  knew  precisely  what  he  was  doinp, 
and  intended  to  do  precisely  what  he  did  do, 
— viz.y  to  execute,  according  to  the  form-* 
prescribed,  a  paper  on  its  face  disposing  of 
his  estate  with  knowledge  that  he  could  re- 
voke it  at  any  time. 

Accepting  the  testimony  of  the  scriveoer, 
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it  must  be  presumed  that  be  exhibited  the 
will  to  his  brother-in-law  as  his  genuine 
will,  for  the  purpose  of  securing  peace  in  the 
family  and  securing  those  attentions  which 
he  required. 

Q.  You  understood  from  him  that  he  was 
making  bis  home  at  the  Cavanaughs  ? 

A.  1  did;  jes.    Mrs.  John  Cavanaugh  was 
his  sister. 

Q.  What  reason  did  he  give  for  making 
his  home  there? 

A.  If  I  remember  right,  that  his  father 
and  brothers  were  keeping  bachelor's  hall 
or  something  of  that  kind,  and  it  was  handy 
for  him  over  there;  that  he  could  get  his 
clothes  cared  for  and  one  thing  and  an- 
other with  his  sister,  and  he  made  his  home 
there  and  lived  with  them.  I  don't  know 
how  long  be  bad  been  living  there,  but  if  I 
remember  right,  he  told  me  that  he  taught 
school  out  in  Emmett,  too,  and  had  made  his 
home  there  while  he  was  teaching  school. 
Then  he  came  in  here  and  remained  a  great 
many  years  when  he  was  here  as  deputy 
county  treasurer.  He  made  his  home  then 
at  Mr.  Walsh's  hotel.  He  had  either  left 
the  county  treasurer's  office  or  was  about 
going  to  leave,  I  don't  remember  just  which, 
and  he  was  going  back  to  make  his  home 
with  the  Cavanaughs,  or  had  made  it  when 
this  trouble  arose  out  there,  whatever  it  was, 
he  wouldn't  tell  me  the  details  of  it. 

Q.  So  that  just  before  this  will  bad  been 
made  he  was  here  to  town  for  eight  years? 
A.  For  eight  to  twelve,  somewhere  along 
there. 

The  testimony  of  the  scrivener  also  dis- 
closes that  Mr.  Kennedy  intended  at  a  fu- 
ture time  to  make  a  will,  but  never  spoke  to 
him  again  about  the  paper  in  question  or  the 
making  of  another  will.  For  over  eleven 
years  Mr.  Kennedy  retained  this  will  in  his 
possession,  so  far  as  this  record  discloses, 
and  died  leaving  it  unrevoked.  There  can 
be  no  doubt  that  a  presumption  of  testa- 
mentary intention  arises  from  the  deliberate 
execution,  by  a  competent  person,  of  a  paper 
in  the  express  form  of  a  will,  in  strict  pur- 
wance  of  the  provisions  of  our  statute  regu- 
lating the  execution  of  wills.  Whether  this 
presumption  is  a  disputable  one  is  the  serious 
question  in  this  case. 

Respectable  authorities  are  cited  by  coun- 
sel for  contestants,  some  of  which  are  di- 
rectly in  point,  holding  that  parol  evidence 
is  receivable  in  such  cases.  The  case  of  Lis- 
ter V.  Smith,  3  Sawbey  &  T.  282,  is  such  a 
ease.  In  that  case,  the  question  was  whether 
a  certain  codicil  was  entitled  to  probate.  It 
was  regularly  executed  by  the  testator,  but 
evidence  was  given  at  the  trial  that  the  tes- 
tator never  intended  it  seriously  to  operate 
&s  a  testamentary  document.  It  was  proved 
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before  the  jury  that  the  testator  wished  one 
of  his  family  to  give  up  a  house  which  she 
then  occupied,  and  that,  to  force  her  to  do 
so,  he  made  pretense  of  revoking  by  codicil 
a  bequest  which  he  had  made  by  will  in  favor 
of  this  woman's  daughter,  and  that  the  paper 
in  question  was  made  with  that  sole  object; 
that  the  testator  gave  his  attorney  instruc- 
tions to  prepare  it  with  that  intention,  and 
informed  him  before  it  was  drawn  that  he 
never  wished  it  to  operate  at  all;  further, 
that  the  attorney  pointed  out  the  folly  of 
executing  such  an  instrument,  and  would 
have  nothing  to  do  with  its  execution.  It 
was,  however,  executed  in  the  presence  of  the 
testator's  brother,  to  whom  it  was  then  giv- 
en by  the  testator,  with  express  directions 
that  he  was  not  to  part  with  it,  and  that  it 
was  in  no  event  to  operate  or  to  revoke  the 
bequest  made  in  his  will,  but  to  be  used  only 
in  the  manner  above  described.  Similar  dec- 
larations were  made  by  the  testator  at  the 
moment  of,  its  execution.  The  court  said: 
"The  momentous  consequences  of  permitting 
parol  evidence  thus  to  outweigh  the  sanction 
of  a  solemn  act  are  obvious.  It  has  a  ten- 
dency to  place  all  wills  at  the  mercy  of  a 
parol  story  that  the  testator  did  not  mean 
what  he  said.  On  the  other  hand,  if  the 
fact  is  plainly  and  conclusively  made  out, 
that  the  paper  which  appears  to  be  the  record 
of  a  testamentary  act  was  in  reality  the 
offspring  of  a  jest,  or  the  result  of  a  contriv- 
ance to  effect  some  collateral  object,  and  nev- 
er seriously  intended  as  a  disposition  of 
property,  it  is  not  reasonable  that  the  court 
should  turn  it  into  an  effective  instrument. 
And  such  no  doubt  is  the  law.  There  must 
be  the  animus  testandi;"  citing  Nichols  v. 
Nichols,  2  Phillim.  Eccl.  Rep.  180;  Trevelyan 
V.  Trevelyan,  1  Phillim.  Eccl.  Rep.  149; 
Swinburne,  Wills,  pt.  1,  §  3;  Shep.  Touch. 
404;  Pym  v.  Campbell,  6  El.  &  Bl.  370. 

The  court,  however,  recognizing  the  seri- 
ous consequences  which  might  flow  from 
this  holding,  remarked:  "But  here  I  must 
remark  that  the  court  ought  not,  I  think, 
to  permit  the  fact  to  be  taken  as  established, 
unless  the  evidence  is  very  cogent  and  con- 
clusive. It  is  a  misfortune  attending  the 
determination  of  fact  by  a  jury,  that  their 
verdict  recognizes  and  expresses  no  degree 
of  clearness  in  proof.  They  are  sworn  to 
find  one  way  or  the  other,  and  they  do  so 
sometimes  on  proof  amounting  almost  to 
demonstration,  at  others  on  a  mere  balance 
of  testimony;  sometimes  upon  written  ad- 
missions and  independent  facts  proved  by 
disinterested  parties,  sometimes  on  conflict- 
ing oaths  or  a  nice  preponderance  of  cred- 
ibility. And  it  is  difficult  to  impress  them 
with  the  enormous  weight  which  attaches 
to  the  document  itself  as  evidence  of  the 
animus    with    which   it    was  made.      This 
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weight  it  becomes  the  court  to  appreciate, 
and  to  guard  with  jealousy  the  sanction  of 
a  solemn  act.  In  the  present  case,  however, 
the  court  finds  the  evidence  so  cogent,  that 
it  is  prepared  to  act  on  the  finding  of  the 
jury  that  the  codicil  was  executed  as  a  sham 
and  a  pretense,  never  seriously  intended  as 
a  paper  of  testamentary  operation.  But  I 
am  far  from  saying  that  the  court  will  in 
all  cases  repudiate  a  testamentary  paper, 
simply  because  a  jury  can  be  induced  to  find 
that  it  was  not  intended  to  operate  as  such. 
The  character  and  nature  of  the  evidence 
must  be  considered,  as  well  as  the  result  at 
which  a  jury  have  arrived,  and  the  court 
must  be  satisfied  that  it  is  sufficiently  cogent 
to  its  end." 

The  case  of  Swett  v.  Boardman,  1  Mass. 
262,  2  Am.  Dec.  16,  cited  by  counsel  for  con- 
testant, is  to  the  effect  that  some  form  of 
publication  of  a  will  is  necessary,  and  that 
it  was  competent  to  prove  by  parol  that,  at 
the  time  of  executing  the  instrument  pro- 
posed as  his  last  will  and  testament,  the 
testator  did  not  know  or  suppose  that  he  was 
executing  a  will.  The  case  of  Waite  v. 
Frisbie,  46  Minn.  361,  47  N.  W.  1069,  also 
cited  by  counsel  for  contestant,  merely  holds 
that  where  a  will  is  not  read  by  nor  to  the 
testator,  and  it  has  been  prepared  by  anoth- 
er person  from  instructions  given  by  the  tes- 
tator, and  is  then  signed  upon  an  assurance 
that  it  expresses  what  he  desires,  if  the  lan- 
guage inserted  is  not  the  language  of  the  in- 
structions, and  if  it  does  not  make  in  legal 
effect  the  provisions  which  the  testator  ap- 
parently desires,  it  is  not  his  will. 

See  also  30  Am.  &  Eng.  £nc.  Law,  2d 
ed.  p.  581,  and  cases  cited;  1  Underbill, 
Wills,  §  39. 

"The  momentous  consequences  of  permit- 
ting parol  evidence  thus  to  outweigh  the 
sanction  of  a  solemn  act,*'  referred  to  by  the 
court  in  the  case  of  Lister  v.  Smith,  supra, 
are  still  more  momentous  under  the  laws  of 
this  state,  since,  under  the  rule  of  evidence 
prevailing  with  us,  no  more  cogent  evidence  is 
required  to  establish  the  fact  of  lack  of  tes- 
tamentary intention  in  the  making  of  an 
instrument,  than  to  establish  any  other  fact 
which  may  be  submitted  to  a  jury  for  its  de- 
termination, and  the  court  has  no  greater 
authority  to  control  the  verdict  or  influence 
it  in  such  a  case  than  in  any  other.  Recog- 
nizing fully  the  high  character  of  the  au- 
thorities sustaining  the  contestants*  posi- 
tion, we  are  inclined,  as  this  is  an  open  ques- 
tion in  this  state,  in  view  of  the  serious  con- 
sequences of  the  contrary  view,  to  hold,  as 
was  held  by  the  supreme  court  of  Alabama 
in  the  case  of  Barnewall  v.  Murrell,  108  Ala. 
366,  18  So.  831,  that  "it  was,  doubtless,  one 
of  the  purposes  of  the  statute,  in  requiring 
that  testamentary  dispositions  of  personal 
28  L.R.A.(N.S.) 


f  property  should  be  executed  with  the  Bame 
formalities  required  in  devises  of  land,  to  re- 
move them  from  the  doubt  and  uncertainty 
in  this  respect,  which  attended  them  whik 
the  rule  of  the  common  law  prevailed. 
There  is  no  other  mode  of  giving  a  valid  ex- 
pression to  the  animus  testandiy  than  that 
which  the  statute  prescribes.  Whatever 
form  the  expression  may  assume,  whatever 
solemnity  may  accompany  it,  the  statute  de- 
clares it  ineffectual,  unless  the  formalities 
it  prescribes  are  observed.  When  these  fok- 
malities  are  observed,  if  the  writing  be  tes- 
tamentary,— if  it  imports  a  posthmnous 
destination  of  property, — the  statute  in  it- 
self and  of  itself  attaches,  and  conclusively 
attaches,  the  animus  testandi.  The  requisi- 
tion of  extrinsic  or  additional  evidence  of 
its  existence  is  to  add  to  the  requirements 
of  the  statute;  and  to  receive  such  evidence 
to  repel  the  existence  of  the  intent  would  be 
to  receive  evidence  against  the  statute." 
And,  again:  "When  a  sane  testator,  not 
subject  to  coercion  or  restraint,  intentional- 
ly executes,  with  the  formalities  required  by 
the  statute,  a  writing  which  in  form  and 
substance  is  testamentary,  the  writing  of 
itself  imports,  and  conclusively  imports,  the 
animus  testandi,  i.  e.,  the  mind  to  dispose, 
the  firm  and  advised  determination  to  make 
a  testament, — closing  all  inquiry  as  to  the 
existence  and  manifestation  of  the  intent" 

Section  9262,  Comp.  Laws,  provides  for 
the  disposition  of  real  property  by  will.  Sec- 
tion 9265,  Comp.  Laws,  provides  that  every 
person  of  full  age  and  sound  mind  may,  by 
his  last  will  and  testament  in  writing,  be- 
queath and  dispose  of  all  his  personal  estate. 
Section  9266,  Comp.  Laws,  provides  that  no 
will  "shall  be  effectual  to  pass  any  estate, 
whether  real  or  personal,  nor  to  charge  or 
in  anyway  affect  the  same,  unless  it  be  in 
writing,  and  signed  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his  ex- 
press direction,  and  attested  and  subscribed 
in  the  presence  of  the  testator  by  two  or 
more  competent  witnesses,"  etc.  Section 
9270  provides :  "No  will  nor  any  part  there- 
of shall  be  revoked,  unless  by  burning,  tear- 
ing, canceling,  or  obliterating  the  same, 
with  the  intention  of  revoking  it,*  by  the  tes- 
tator, or  by  some  person  in  his  presence  and 
by  his  direction;  or  by  some  other  will  or 
codicil  in  writing,  executed  as  prescribed 
in  this  chapter;  or  by  some  other  writing, 
signed,  attested,  and  subscribed  in  the  man- 
ner provided  in  this  chapter  for  the  execu 
tion  of  a  will;  excepting  only  that  nothinp 
contained  in  this  section  shall  prevent  the 
revocation  implied  by  law  from  subsequent 
changes  in  the  condition  or  circumstances 
of  the  testator." 

No  publication   of  the   instrument  is  re- 
quired in  this  state  to  give  it  effect,  but  the 
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execution  of  an  hiBtrumeiit  in  testamentary 
form,  with  the  statutory  formalities,  com- 
pletes the  testamentary  act.  Danley  v.  Jef- 
ferson, 150  Mich.  590,  121  Am.  St.  Rep.  640, 
114  K.  W.  470,  13  A.  &  E.  Ann.  Cas.  242. 

The  execution  of  a  paper  in  the  form  of 
a  will,  under  the  provisions  of  our  statute, 
does  not  place  the  instrument  beyond  the 
control  of  the  testator,  whether  he  retains 
possession  of  it  himself  or  delivers  it  ov.er 
to  the  persons  for  whose  benefit  it  has  been 
made,  or  to  another  person  for  them.  It  re- 
mains at  all  tiroes  subject  to  his  control.  If 
he  retains  possession  of  it,  he  may  revoke 
it  in  one  of  the  ways  specified  in  the  stat- 
ute. If  he  has  parted  with  the  possession 
of  the  -nstrument,  he  may  revoke  it  by  mak- 
ing a  will.  The  certificate  of  attestation 
is  as  follows: 

On  this  11th  day  of  February  in  the  year 
one  thousand  eight  hundred  and  ninety-sev- 
en, Thomas  Kennedy,  of  the  township  of  £m- 
mett,  St.  Clair  County,  Michigan,  signed  the 
foregoing  instrument,  and  declared  the  same 
to  be  his  last  will  and  testament,  in  the  pres- 
ence of  us  as  witnesses,  and  we,  not  being 
interested  therein,  at  the  request  of  said 
Thomas  Kennedy,  in  his  presence  and  the 
presence  of  each  other,  and  where  he  could 
see  us  sign  our  names,  did  thereupon  on  said 
above-mentioned  day  subscribe  our  names 
thereto  as  witnesses  thereto. 

Clare  R.  Black, 
Residing  at  Port  Huron,  Mich., 

John  L.  Black, 
Residing  at  Port  Huron,  Mich. 

On  the  back  of  it,  in  the  handwriting  of 
Mr.  Black,  was:  "Will  of  Thomas  Kennedy, 
of  Emmett,  St.  Clair  county,  Michigan."  It 
is  undisputed  that  John  L.  Black  witnessed 
the  instrument  in  the  preisence  of  the  testa- 
tor. 

Clare  R.  Black  testified: 

Q.  Do  you  recall  the  circumstance  of  sign- 
ing that? 

A.  No.  sir. 

Q.  You  haven't  any  present  memory  of 
going  into  that  office?  You  haven't  any 
present  memory  of  signing  that  paper  at  all  ? 

A.  No,  sir.     .     .     . 

Q.  But  you  have  no  memory  one  way  or 
the  other  on  this  paper  now  at  this  time  ? 

A  No,  sir. 

It  is  apparent,  from  his  testimony,  that  he 
had  no  recollection  whatever  of  the  facts 
connected  with  his  signing  the  will  as  a  wit- 
ness. His  opinion,  based  wholly  upon  con- 
jecture, is  not  sufficient  to  raise  a  question 
of  fact  for  the  jury,  and  the  trial  court  did 
not  err  in  so  holding.  Abbott  v.  Abbott,  41 
Mich.  542,  2  N.  W.  810.  The  declarations 
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of  the  testator  that  he  was  being  hounded  to 
make  a  will  are  the  sole  evidence  in  the  reo- 
ord  of  undue  influence  in  the  procuring 
of  the  will,  of  which  fact  they  are  not  com- 
petent evidence.  Zibble  v.  Zibble,  131  Mich. 
655,  92  N.  W.  348. 

The  judgment  is  affirmed. 


MICHIGAN   SUPREME  COURT. 

ISAAC  G.  JENKINS,  Plff.  in  Err., 

V. 

FRANK  E.  PILCHER. 

(160  Mich.  349,  126  N.  W.  355.) 

Bankruptcy  —  fraud  —  inducing  sur- 
render off  note. 

Inducing  the  abandonment  of  a  suit  on  a 
note  and  surrender  of  the  instrument  by  a 
promise  to  pay  the  same,  when  falsely  made 
to  secure  time  to  conceal  assets  and  take 
advantage  of  bankruptcy  proceedings,  is 
not  such  fraud  as  will  prevent  the  discharge 
of  the  debt  in  such  proceedings. 

(March  19,  1910.) 

Note,  -^  Fraud  in  preventing  collection 
of  claim  as  excepting  it  from  <!<«- 
charge  in  hanlcntptcy. 

Fraud  as  used  in  that  part  of  the  bank- 
rupt law  which  provides  that  no  debt  created 
by  fraud,  etc.,  shall  be  discharged  in  bank- 
ruptcy, means  positive  fraud  or  fraud  in 
fact  involving  moral  turpitude  or  intention- 
al wrong.  Wolf  v.  Stix,  99  U.  S.  1,  25  L. 
ed.  309. 

To  come  within  the  exception  the  debt 
must  be  tainted  with  fraud  in  its  inception. 
The  vice  must  come  into  existence  with  tho 
debt.  If  the  contract  was  fair  and  honest 
when  made,  although  the  debtor  may  subse- 
quently have  been  guilty  of  fraudulent  con- 
duct in  respect  of  it,  yet  such  conduct  does 
not  cut  oft  the  benefit  of  the  discharge. 
Brown  v.  Broach,  52  J^iss.  536;  Bank  of 
North  America  v.  Crandall,  87  Mo.  208. 

Therefore  the  liability  of  a  firm  which 
succeeded  a  partnership,  upon  its  agreement 
to  save  the  partnership  harmless  from  debts 
contracted  before  the  firm  succeeded  to  the 
business,  will  not  be  excepted  from  a  dis- 
charge in  bankruptcy,  l)ecause  the  successor 
firm  forged  the  partnership's  signature  to 
notes  and  indorsed  them  in  payment  of  such 
debts,  at  the  same  time  falsely  representing 
to  the  members  of  the  former  partnership 
that  the  debts  had  been  paid.  Brown  v. 
Broach,  supra. 

Fraud  which  will  except  a  debt  from  dis- 
charge in  bankruptcy  does  not  include  such 
fraud  as  the  law  implies  from  the  purchase 
of  property  from  a  debtor,  with  the  intent 
thereby  to  hinder  and  delay  his  creditors  in 
the  collection  of  their  debts.  Wolf  v.  Stix, 
supra. 

Therefore,  liability  upon  a  replevin  bond 
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I  TERROR  to  the  Circuit  Court  for  Wayne 
J  County  to  review  a  judgment  sustain- 
ing a  demurrer  to  the  declaration  in  an  ac- 
tion brought  to  recover  damages  for  alleged 
fraud  and  deceit  in  inducing  plaintiff  to 
abandon  a  suit  on  a  certain  promissory  note 
and  to  surrender  the  instrument.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Wetherbee,  for  plain- 
tiff in  error: 

The  right  in  action  upon  the  note  was 
property. 

Dunlap  V.  Toledo,  A.  A.  &  G.  T.  R.  Co.  50 
Mich.  474,  15  N.  W.  656;  Power  v.  Harlow, 
57  Mich.  Ill,  23  N.  W.  606. 

The  action  for  fraud  or  obtaining  proper- 
ty by  false  pretenses,  mentioned  in  the  bank- 
ruptcy act  of  1898,  is  the  common-law  form 
of  action  for  fraud  and  deceit. 

Goodman  v.  Herman,  172  Mo.  344,  60 
L.R.A.  886,  72  S.  W.  546. 

Upon  the  theory  that  defendant  received 
nothing  of  value,  plaintiff  is  entitled  to  re- 
cover damages,  which  are  not  a  provable 
debt,  nor  barred  by  a  discharge  in  bank- 
ruptcy. 

Eaton  v.  Winnie,  20  Mich.  166,  4  Am.  Rep. 
377;  Joyce,  Damages,  §  2214: 

Messrs.  Jackson,  Millls,  Culver,  & 
Griffin  for  defendant  in  error. 

Blair,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  prosecutes  his  writ  of  error  in 
this  case  to  reverse  the  judgment  sustain- 
ing the  defendant's  demurrer  to  his  declara- 
tion. 

The  declaration  alleges,  in  substance,  that, 
for  the  purpose  of  aiding  defendant  to  ob- 
tain a  medical  education,  secure  his  admis- 
sion to  the  practice  of  his  profession,  and 
support  him  while  acquiring  a  practice, 
plaintiff  loaned  to  defendant  the  sum  of 
$3,487.60,  for  which  he  took  his  note  payable 
after  date,  with  the  understanding  that  de- 
fendant should  repay  the  loan  as  soon  as 
he  should  become  established  in  the  practice 
of  medicine  and  surgery;  that  defendant 
failed  to  pay  the  note  as  agreed,  and  plain- 
tiff brought  suit  against  him  "in  the  circuit 
court  for  said  county  of  Wayne  in  an  action 


of  assumpsit  .  .  .  for  the  recovery 
thereof;"  that,  for  the  purpose  of  getting 
possession  of  the  said  note  and  terminat- 
ing the  said  suit,  and  in  order  that  Im* 
might  get  time  to  fraudulently  dispose  of, 
conceal,  and  cover  up  his  property,  and  later 
obtain  his  discharge  in  bankruptcy  and  de- 
feat the  collection  of  plaintiff's  debt,  defend- 
ant on  the  16th  of  November  and  on  previous 
days  fraudulently  represented  'that  he,  de- 
fendant, during  a  considerable  time  then  im- 
mediately preceding,  had  done  and  transact- 
ed considerable  business  in  his  said  practice 
and  profession,  but  that  all  the  money  he 
had  been  able  to  collect  and  realize  from  his 
said  business  was  the  sum  of  $16  during  the 
last  preceding  month,  which  constituted  his 
income  for  that  month,  and  that  he,  defend- 
ant, was  wholly  unable  from  his  then  said 
income  to  make  any  payment  upon  said  in- 
debtedness so  owing  to  plaintiff  as  afore- 
said; that,  if  said  plaintiff  would  surrender 
up  said  promissory  note  and  return  the 
same  to  him,  defendant,  and  take  no  judg- 
ment in  said  cause,  record  and  file  number 
43,611,  and  consider  the  same  ended,  he,  the 
said  defendant,  would  be  greatly  aided  and 
assisted  thereby,  and  would  then  and  there 
be  enabled  to  make,  and  would  make,  regu- 
lar considerable  payments  upon  said  indebt- 
edness so  owing  to  plaintiff  for  the  recovery 
of  which  said  action  was  brought,  .  .  . 
would  make  considerable  and  substantial 
payments  upon  said  indebtedness,  and  would 
soon  pay  the  entire  amount  thereof,  if  be 
were  not  annoyed,  hindered,  and  prevented 
by  actions  or  proceedings  brought  for  col- 
lection and  enforcement  of  the  same;"  that 
plaintiff,  relying  upon  the  fraudulent  repre- 
sentations, turned  back  the  note,  took  no 
judgment,  and  "considered  said  action  at 
an  end,"  "and,  relying  upon  the  same,  was 
led  and  induced  to,  and  did,  delay,  prolong, 
and  put  off  bringing  any  other  or  further 
action  against  defendant  for  the  recovery 
of  said  several  sums  until  the  18th  day  of 
April,  1906,  when  he  began  a  similar  ac- 
tion in  said  circuit  court,  and,  before  judg- 
ment could  be  recovered  therein,  said  de- 
fendant had  matured,  carried  out,  and  ful- 
filled his  fraudulent  plans   and   intentions, 


given  by  one  against  whom  replevin  was 
brought  upon  the  alleged  ground  that  he 
was  a  fraudulent  grantee  of  the  grantor  is 
dischargeable  in  bankruptcy.  Ibid.  To  the 
same  effect  is  Re  Blumberg,  94  Fed.  476,  1 
Am.  Bankr.  Rep.  633. 

It  was  held  in  United  States  v.  The  Rob 
Roy,  1  Woods,  42,  Fed.  Cas.  No.  16,179, 
that  the  obligation  evidenced  by  a  forth- 
coming bond  was  not  created  by  fraud  so 
as  to  be  excepted  from  discharge  in  bank- 
ruptcy, merely  because  the  obligor  used  false 
witnesses  and  swore  falsely  himself  in  an 
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effort  to  establish  his  right  to  the  property 
in  the  suit  in  which  such  right  was  adjudi- 
cated. 

It  was  held  in  Gleason  v.  0*Mara  (C.  C. 
A.)  180  Fed.  417,  that  a  liability  for  ob- 
taining property  by  false  pretenses  or  repre 
sentations,  within  the  bankruptcy  act,  was 
not  established  by  proof  that  a  bankrupt's* 
false  representations  as  to  his  property,  al- 
leged to  have  induced  an  attorney  to  accept 
his  defense  on  a  criminal  prosecution,  were 
not  made  until  after  the  attorney  had  un- 
dertaken to  defend  the  bankrupt. 
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as  aforesaid  stated,  to  collect,  receive,  and 
obtain  from  his,  defendant's,  said  business, 
practice,  and  profession  of  medicine  and  sur- 
gery divers  other  large  sums  of  money,  to 
wit,  the  sum  of  $10,000  and  upwards,  and 
to  unlawfully,  wrongfully,  and  fraudulently 
assign,  conceal,  secrete,  and  ^dispose  of  the 
same,    and    place    the    said   sums    beyond 
plaintiiTs    knowledge   and   ability   to   trace 
the  same,  and  thereafter  to  go  through  bank- 
ruptcy and  secure  discharge  from  the  pay- 
ment of   his   just   debts,    and   particularly 
from  his  said  indebtedness  to  plaintiff.    And 
plaintiff  further  avers  that  said  statements, 
representations,  pretenses,  and  promises  so 
made  by  defendant,  as  aforesaid,  were  then 
and  there  false  and  untrue,  that  defendant's 
md  promises  to  make  regular  considerable 
payments  upon  said  indebtedness  so  owing 
by  him  to  plaintiff  were  then  and  there  a 
mere  subterfuge,  designedly  made  in  connec- 
tion with  said  statements,  representations, 
and  pretenses,   as  part  and  parcel  thereof, 
and  of  the  general  scheme  therein  embraced 
to  cheat  and   defraud  him,   said   plaintiff, 
and  with  the  preconceived  and  well-matured 
intention  on  the  part  of  defendant  not  to 
carry  out  and  fulfil  the  same  or  any  part 
thereof,   and   not    to    make   any   payments 
whatsoever  upon  said  indebtedness;  that  the 
uid  defendant  then  and  there,  at  the  time  of 
making  said  false,  unlawful,  deceitful,  and 
fraudulent  statements,  representations,  and 
pretenses  concerning  his  said   income,   was 
receiving  in    money  from  his  said  business, 
practice,  and  profession  of  medicine  and  sur- 
gery an  income  of  nearly  $500  per  month; 
that  the  said  defendant  in  the  month  of  Oc- 
tober, 1903,  collected,  received,  and  obtained 
from  his  said  business  the  sum  of  $493.75 
or  thereabouts,   and  that,  during  the  year 
then  immediately  preceding,  the  said  defend- 
ant collected  and  received  from  his  said  busi- 
ness $300  and  upward  in  money  per  month ; 
that  since  the  said  16th  day  of  November, 
1903,  and  up  to  the  time  of  filing  his  peti- 
tion in  bankruptcy,  the  said  defendant  had 
received,  collected,   and   obtained   from    his 
«aid  business  as  income  therefrom  more  than 
$12,500  in  money,  and  that  said  defendant, 
during  said  time,  assigned,  concealed,  secret- 
«1,  and  disposed  of  the  greater  part  thereof, 
to  wit,  of  the  sum  of  $8,000  and  upwards, 
'^ith  the  intention  of  going  through  bank- 
niptcy  at  such  opportune  time  as  presented 
itself,  for  the  purpose  of  obtaining  a  dis- 
charge from  the  payment  of  his  just  debts, 
which  he  is  entirely  able  to  pay,  and  par- 
ticularly from  his  said  indebtedness  to  plain- 
tiff, and  that  said  defendant  did  on,  to  wit, 
the  22d  day  of  October,  1907,  or  about  that 
date,  and  before  judgment  could  be  recovered 
m  said  second  action,  begin  proceedings  in 
the  bankruptcy  court  of  this  jurisdiction, 
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scheduling  but  a  few  debts  of  small  amounts 
in  addition  to  his  said  indebtedness  to  plain- 
tiff; that  said  bankruptcy  proceedings  are 
still  pending  undetermined,  and  that  in  due 
time  the  said  defendant  will  procure  his 
coveted  discharge.  .  .  .  And  plaintiff 
further  avers  that  he  but  lately  learned  that 
the  said  statements,  representations,  pre- 
tenses, tokens,  and  promises  so  by  the  said 
defendant  made  as  aforesaid  were  wholly  de- 
signedly false  and  untrue."  The  declaration 
further  avers  that  defendant,  by  means  of 
his  fraudulent  practices  and  representations, 
"did  then  and  there  designedly,  unlawfully, 
falsely,  and  fraudulently  deprive  him,  plain- 
tiff, of  said  promissory  note  and  the  said 
action  at  law  thereon  based,  and  did  fur- 
ther designedly,  unlawfully,  falsely,  and 
fraudulently  deprived  him,  plaintiff,  of  all 
further  effort,  action,  and  proceeding  to  en- 
force, compel,  and  collect  payment  of  said 
indebtedness  during  the  time  aforesaid  when 
he,  defendant,  received  and  collected  the  said 
sum  of  $12,500  and  upwards  of  his,  defend- 
ant's, money,  and  then  and  there  and  there- 
after by  means  of  said  bankruptcy  proceeding 
the  said  defendant  did  designedly  and  inten- 
tionally, fraudulently  deprive  him,  said 
plaintiff,  of  all  action  and  proceeding  to  en- 
force, compel,  and  collect  payment  of  said 
indebtedness;  wherefore,  by  reason  of  the 
promises,  the  said  plaintiff  was  cheated  and 
defrauded  of  said  divers  large  sums  of 
money,  and  has  been  damaged  in  a  large 
sum,  to  wit,  at  the  county  of  W&yne  afore- 
said, to  his,  the  said  plaintiff's,  damage, 
$10,000." 

Among  the  causes  of  demurrer  assigned 
are  the  following: 

"(21)  Because  the  adjudication  in  bank- 
ruptcy of  said  defendant  on  October  22d, 
1907,  and  the  consequent  discharge  of  de- 
fendant's liability  to  said  plaintiff,  is  plead- 
ed in  said  declaration. 

"(22)  Because  in  so  pleading  plaintiff  ad- 
mits that  his  claim,  if  any,  was  a  provable 
debt,  from  which  bankruptcy  of  defendant  is 
a  discharge. 

"  ( 23 )  Because  it  nowhere  appears  in  said 
declaration  that  defendant  failed  to  turn 
over  and  account  to  his  trustee  in  bank- 
ruptcy all  of  his  assets. 

"(24)  Because  plaintiff  himself  admits  in 
said  declaration  that  his  failure  to  collect 
all  that  was  due  him  from  defendant  prior 
to  defendant's  adjudication  and  discharge  in 
bankruptcy  was  due  to  his  own  laches. 

"(25)  Because  plaintiff  admits  in  said 
declaration  that  the  bankruptcy  of  defend- 
ant is  a  discharge  of  his  alleged  claim." 

Although  the  record  does  not  disclose  the 
ground  upon  which  the  circuit  court  sus- 
tained the  demurrer,  plaintiff  states  such 
ground  in  his  brief,  as  follows:     "The  deci* 
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sion  in  the  lower  court  was  based  upon  the 
effect  of  defendant's  discharge  in  bankrupt- 
cy. Had  it  turned  upon  any  point  which 
would   have    left   defendant   in   court  after 

• 

amendment,  the  case  would  not  now  be  in 
this  court/'  It  is  apparent,  from  the  decla- 
ration, that  plaintiff  has  never  parted  with 
his  original  cause  of  action.  Whether  at  the 
time  of  surrendering  the  note  he  took  a 
new  note  in  its  place,  as  claimed  by  defend- 
ant, does  not  appear,  but,  at  least,  it  does 
appear  that  he  retained  his  cause  of  ac- 
tion, and  commenced  a  similar  suit  to  the 
original  suit  thereon,  and  was  entitled  to 
and  would  have  proceeded  to  judgment  ex- 
cept for  the  bankruptcy  proceedings.  As 
the  defendant  admitted  the  cause  of  action 
by  scheduling  the  debt,  it  is  clear  that 
plaintiff  suffered  no  damage  by  merely  sur- 
rendering the  note.  The  plaintiff  did  not 
lose  his  cause  of  action,  and  have  remain- 
ing an  action  of  fraud  and  deceit  alone, 
because  of  the  bankruptcy  proceedings.  The 
enforcement  of  his  cause  of  action  was  mere- 
ly transferred  to  another  forum,  and  the 
trustee  in  bankruptcy  *'iB  subrogated  to  the 
rights  of  creditors,  and  may  sue  to  avoid 
any  conveyance  which  a  creditor  could  have 
avoided,  although  more  than  four  months 
prior  to  the  adjudication  of  bankruptcy." 
Collier,  Bankruptcy,  Cth  ed.  612,  U  6;  Re 
Mullen  (D.  C.)  101  Fed.  413;  Bush  v.  Ex- 
port Storage  Co.  (C.  C.)  136  Fed.  918; 
Lewis  V.  Bishop,  47  App.  Div.  554,  62  N.  Y. 
Supp.  618;  Beaslcy  v.  Coggins,  48  Fla.  216, 
37  So.  213,  5  A.  &  £.  Ann.  Cas.  801.  In 
view  of  the  allegations  of  the  declaration 
that  the  defendant  is  really  the  owner  of 
much  more  than  sufficient  property  to  sat- 
isfy his  claim  and  all  other  claims  which 
can  be  collected  by  the  trustee  as  well  as 
by  himself,  it  is  not  apparent  how  the  plain- 
tiff has  been  injuriously  affected  by  the 
bankruptcy  proceedings,  or  why  he  could  not 
have  collected  his  claim  in  full  if  he  had 
seen  fit  to  file  it  aguinst  the  bankrupt's 
estate.  But,  however  this  may  be,  we  are 
satisfied  that  the  declaration  shows  an  in- 
debtedness or  liability  provable  against  the 
bankrupt's  estate,  and  that  therefore  the 
bankrupt's  discharge  would  terminate  his 
liability.  United  States  v.  The  Rob  Roy,  1 
Woods.  42,  Fed.  Cas.  No.  16,179;  Re  Blum- 
berg  (D.  C.)  94  Fed.  476;  Wolf  v.  Stix,  99 
U.  S.  1,  25  L.  ed.  309;  Hennequin  v.  Clews, 
111  U.  S.  670,  28  L.  ed.  505,  4  Sup.  Ct.  Rep. 
676;  Crawford  v.  Burke,  195  U.  S.  176,  49 
L.  ed.  147,  25  Sup,  Ct.  Rep.  9;  Tindle  v. 
Birkett,  205  U.  S.  183,  51  L.  ed.  762,  27 
Sup.  Ct.  Rep.  493;  Collier  Bankruptcy,  6th 
ed.  224;  Brown  v.  Broach,  52  Miss.*  536; 
Bank  of  North  America  v.  Crandall,  87  Mo. 
208;  Hatten  v.  Spcyer,  1  Johns.  41.  The 
decln ration  alleging  the  pendency  of  the 
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bankruptcy  proceedings  "and  that  in  due 
time  the  said  defendant  will  procure  hh 
coveted  discharge,"  we  think  the  case  may 
be  considered  as  though  the  declaration  al- 
leged a  discbarge. 

Since  such  discharge,  in  our  opinion, 
would  be  a  big-  to  the  maintenance  of  the 
action,  the  judgment  sustaining  the  de- 
murrer is  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,  EIGHTH  CIRCUIT. 

SAMUEL  T.  HAUSER,  JR.,  et  al.,  Appta., 

V. 

CITY  OF  ST.  LOUIS. 
(96  C.  C.  A.  82,  170  Fed.  906.) 

Deed  —  heirs  ^  construction. 

1.  A  mere  restraint  on  alienation  is  not 
sufficient  to  cause  the  word  ''heirs"  in  a 
grant  to  one  and  his  heirs  to  be  construed 
as  meaning  "children,"  so  as  to  limit  the 
interest  of  the  first  taker  to  a  life  estate. 

Same  —  fee  ^  limitation  off  alienation. 

2.  A  limitation  upon  the  power  of  aliena- 
tion may  be  imposed  upon  a  grant  of  a  fee 
in  trust  for  a  married  woman. 

Same  ^  equitable  ffee. 

3.  lender  a  deed  in  trust  for  the  sole  and 
separate  use  of  a  married  woman  and  her 
heirs,  but  not  her  assigns,  she  acquires  an 
equitable  fee,  which,  upon  the  death  of  her 
husband,  becomes-  an  absolute  estate,  which 
she  may  assign  at  will. 

(May  21,  1909.) 

Note. « Validity  of  limitation  upon 
power  of  alienation  imposed  upon 
grant  or  devise  of  equitable  estate  to 
married  wotnan. 

Whatever  differences  of  opinion  there  may 
he  as  to  whether  a  restraint  upon  the  power 
of  alienation,  imposed  by  the  creator  of  an 
absolute  equitable  estate,  generally  is  void 
for  repugnancy,  it  is  well  settled  that  an  ex- 
ception to  the  general  rule  exists  in  the 
case  of  the  equitable  separate  estates  of  mar- 
ried women. 

That  a  restraint  on  alienation,  or  its 
equivalent,  a  restraint  on  anticipation  (see 
Re  Currey,  L.  R.  32  Ch.  Div.  361),  is  in 
such  case  valid,  has  been  expressly  or  im- 
pliedly recognized  in  a  considerable  number 
of  decisions  in  the  United  States,  as  well  as 
in  England.  See  Lindsay  v.  Harrison,  8 
Ark.  302;  Phillips  v.  Grayson,  23  Ark.  769; 
Robinson  v.  Randolph,  21  Fla.  629,  58  Am. 
Rep.  692;  Weeks  v.  Rego,  9  Ga,  199;  Fear? 
v.  Brooks,  12  Ga.  195;  Freeman  v.  Flood, 
16  Ga.  528;  Moore  v.  Thompson,  4  Ky.  L, 
Rep.  303;  Mebaue  v.  Mebane,  39  N.  C.  (4 
Ired.  Eq.)  131,  44  Am.  Dec.  102;  Stein- 
metz's  Estate,  3  Pa.  Dist.  R.  440;  Calhoun 
V.  Calhoun,  Rich  Eq.  Cas.  36;  Aiondav  v. 
Vance,  92  Tex.  428,  49  S.  W.  616;  Simontoa 
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APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Mis- 
souri, dismissing  a  bill  filed  to  recover  an 
interest  in  certain  lands  to  which  they  al- 
lege title  as  heirs  of  Ellen  Farrar,  deceased. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Hook,  Circuit  Judge,  and 
Riner  and  Amidon,  District  Judges. 

Messrs.  Christy  M.  Farrar  and  Holmes, 
Blair,  &  Koerner,  for  appellants: 

Whenever  it  plainly  appears  from  a  deed 
that  the  word  "heirs"  is  used  in  the  sense 
of  "children,"  it  is  construed  to  mean  chil- 
dren. 

WashK  Real  Prop.  3d  ed.  p.  240;  Kinney  v. 
Mathews,  69  Mo.  520;  Waddell  v.  Waddell, 


99  Mo.  338,  17  Am.  St.  Rep.  575,  12  S.  W. 
349;  Chew  v.  Keller,  100  Mo.  362,  13  S.  W. 
395;  Maguire  v.  Moore,  108  Mo.  267.  18  S. 
W.  897;  Ringquist  v.  Young,  112  Mo.  25, 
20  S.  W.  159;  Clarkson  v.  Clarkson,  125 
Mo.  381,  28  S.  VV.  446;  Rines  v.  Mansfield, 
96  Mo.  394,  9  S.  W.  798;  Fanning  v.  Doan, 
128  Mo.  323,  30  S.  W.  1032;  Fountain  Coun- 
ty Coal  &  Min.  Co.  v.  Beckleheimer,  102  Ind. 
76,  52  Am.  Rep.  646,  1  N.  E.  202 ;  Blake  v. 
Stone,  27  Vt.  475;  Cleveland  v.  Spilman,  25 
Ind.  95. 

The  life  tenant,  Mrs.  Farrar,  took  an  equi- 
table estate;  the  remaindermen,  the  trust 
created  being  a  dry  one,  and  depending  for 
its* existence  upon  the  coverture  of  the  life 
tenant,  took  a  legal  estate. 

Handy  v.  McKim,  64  Md.  576,  4  Atl.  125. 


V.  White,  93  Tex.  50,  77  Am.  St.  Rep.  824, 
53  S.  W.  339;  Nixon  v.  Rose,  12  Gratt.  425 ; 
Camp  V.  Cleary,  76  Va,  144;  Bain  v.  Buff, 
76  Va.  374;  Price  v.  Planters'  Nat.  Bank, 
92  Va,  468,  32  L.R.A.  219,  23  S.  E.  887 ; 
Radford  v.  Carwile,  13  W.  Va.  572;  Foot 
T.  Foot,  15  Can.  S.  C.  699;  Brandon  ▼.  Rob- 
inson, 18  Ves.  Jr.  429;  Peillon  v.  Brooking, 
25  Beav,  218;  Goulder  v.  Camm,  1  De  G. 
F.  k  J.  146;  Jollands  ▼.  Burdett,  2  De  G. 
J.  t  S.  79 ;  Rennie  v.  Ritchie,  12  Clark  & 
F.  204;  Re  Ellis,  L.  R.  17  Eq.  409;  Buckton 
T.  Hay,  L.  R.  11  Ch.  Div.  645;  Hood  Barrs 
V.  Heriot  [1896]  A.  C.  174;  also  other  cases 
cited  elsewhere  throughout  this  note. 

The  establishment  of  the  principle  seems 
to  have  been  due  rather  to  a  general  recogni- 
tion than  to  any  express  adjudication.  This 
was  doubtless  largely  due  to  the  circum- 
stance that  its  sponsor.  Lord  Thurlow,  at 
whose  instance  a  sweeping  provision  against 
anticipation  is  said  to  have  been  first  intro- 
duced into  marriage  settlements,  was  at 
the  time  Ix)rd  Chancellor.  His  lend  was 
followed  by  his  successor,  Lord  Alvanley, 
with  the  result  that  Lord  Eldon,  speaking 
in  1817,  said  that  it  was  too  late  to  con- 
tend against  the  validity  of  a  clause  in  re- 
straint of  anticipation.  See  Jackson  v.  Hob- 
honae,  2  Meriv.  483. 

The  argument  in  its  support  is  stated  by 
liOrd  Brougham  in  Woodmeston  v.  Walker, 
2  Russ.  ft  M.  197,  as  follows:  "As  the  sepa- 
rate estate  of  the  wife  was  thus  the  inven- 
tion of  equity,  it  followed  that  the  same 
court  which  invented  might  mold  and  mod- 
ify its  own  creation  in  whatever  manner  it 
thought  fit.  It  is  by  force  of  the  donor's 
intention,  to  which,  in  the  case  of  a  feme 
^vert,  equity  gives  effect,  that,  contrary  to 
the  rule  of  law,  a  married  woman  is  per- 
mitted to  hold  property  in  this  peculiar 
manner.  And  it  is  strictly  in  accordance 
with  the  same  principle  that  equity  allows 
such  restrictions  to  be  imposed  on  the  sepa- 
rate interest  thus  given,  as,  by  qualifying 
the  extent  of  her  dominion  over  it,  may,  in 
the  judgment  of  the  settlor  or  testator, 
^t  secure  to  the  object  of  his  bounty  the 
full  and  uncontrolled  enjoyment  of  the 
propertv  for  her  own  benefit." 
28L.R.A.(N.S.) 


Although  some  courts  seem  to  entertain 
the  idea  that  this  exception  was  arbitrarily 
created  for  the  purpose  of  effectually  pro- 
tecting the  separate  estates  of  married 
women,  the  better  view  is  that  such  excep- 
tion, so  far  from  being  an  infringement  of 
the  principle  that  a  restraint  upon  aliena- 
tion  attached  to  an  absolute  estate  is  void 
for  repugnancy,  is  perfectly  consistent  with 
it.  And  this  view  has  the  support  of  a 
very  discriminating  writer,  who  says: 
"That  doctrine  [of  the  repugnancy  of  re- 
straints upon  alienation]  is  that  it  is 
against  public  policy  to  permit  restraints 
to  be  put  upon  transfers  which  the  law  al- 
lows. But  the  common  law  does  not  allow 
married  women  to  transfer  their  property. 
The  separate  estate  v/hich  allows  a  transfer 
is  the  creature  of  equity,  and  it  cannot  be 
deemed  against  public  policy  for  equity  to 
permit  its  creation  to  be  molded  by  a  clause 
against  anticipation,  for  the  tendency  of 
such  clause  is  only  to  put  the  married 
woman  where  the  common  law  has  always 
put  her."  Gray,  Restraints  on  Alienation, 
§  269. 

The  attempt  has  been  made  to  distin- 
guish-the  case  of  real  from  that  of  personal 
estate,  on  the  ground  that  both  the  prop- 
erty of  a  married  woman  in  the  latter  and 
her  power  of  disposition  over  it,  being  crea- 
tures of  equity,  might,  by  the  same  juris- 
diction, be  modified  and  restricted  to  any 
extent;  but  that  in  the  case  of  real  estate, 
which  a  married  woman  had  power  to  dis- 
pose of  by  the  common  law,  that  power 
could  not  be  controlled  by  the  terms  of  the 
gift,  any  more  than  in  the  case  of  a  male. 
But  the*  courts  have  held  that  although  the 
power  of  a  married  woman,  independent  of 
the  trust  for  separate  use,  may  be  different 
in  relation  to  real  estate  from  what  it  is 
in  relation  to  personal,  yet  that  equity, 
having  created  in  both  a  new  species  of  es- 
tate, may  in  both  cases  modify  the  incidents 
of  that  estate.  Baggett  v.  Meux,  1  Co  11  v. 
Ch.  Cas.  138,  affirmed  in  1  Phill.  Ch.  627; 
Woodmeston  v.  Walker,  supra. 

Tlie  doctrine  under  discussion,  which  was 
first  recognized  in  cases  involving  life  es- 
tates, was  held  in  Baggett  v.  Meux,  1  Phill. 


428 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Hat, 


A  restriction  upon  the  right  to  alienate 
an  estate  conveyed  is  one  not  favored  by  law, 
and  one  which  cannot  be  raised  by  implica- 
tion, but  must  be  clearly  and  explicitly  set 
forth. 

Pybus  V.  Smith,  3  Bro.  Ch.  340;  White- 
sides  V.  Cannon,  23  Mo.  457;  1  Washb.  Real 
Prop.  §  524. 

The  heirs  or  children  of  a  life  tenant, 
without  words  of  inheritance  appended,  take 
a  remainder  in  fee. 

Burchett  v.  Durdant,  2  Ventr.  311 ;  Darbi- 
son  V.  Beaumont,  1  P.  Wms.  229;  White  v. 
Williamson,  2  Grant,  Cas.  249;  Brown  v. 
Mattocks,  103  Pa.  16;  Prior  v.  Quackenbush, 
29  Ind.  475;  Fountain  County  Coal  &  Min. 
Co,  V.  Beckleheimer,  supra;  Nicholson  v. 
Caress,  45  Ind.  479;  Hadlock  v.  Gray,  104 
Ind.  596,  4  N.  E.  167 ;  Smith  v.  Hastings,  29 
Vt.  243;  Blake  v.  Stone,  27  Vt.  475. 

Messrs.  Charles  W.  Bates  and  Charles 
P.  Williams  for  appellee. 

Amidon,    District   Judge,    delivered    the 
opinion  of  the  court: 

This  is  a  suit  in  equity,  brought  to  ob- 


tain a  decree  defining  and  declaring  the 
rights  of  complainants  to  a  one- fifth  inter- 
est in  valuable  real  property  situated  in  the 
heart  of  the  city  of  St.  Louis.  In  1823  this 
property  was  owned  by  William  Christy.  On 
the  13th  day  of  October  of  that  year,  he  and 
his  wife  executed  the  following  deed,  con- 
veying the  same  to  trustees  for  the  benefit 
of  their  daughter: 

This  deed,  made  and  coi\p1uded  this  13th 
day  of  October  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-three, 
between  Wm.  Christy  and  Martha  Christy, 
his  wife,  of  North  St.  Louis,  county  of  St. 
Louis  and  state  of  Missouri,  of  the  first 
part,  and  John  OTallon,  of  St.  Louis 
aforesaid,  and  Charles  W.  Thruston,  of 
Louisville,  state  of  Kentucky,  in  trust  for 
Ann  C.  T.  Farrar,  the  wife  of  Bernard  G. 
Farrar,  of  the  other  part. 

Witnesseth  that  the  said  William  Christy 
and  Martha,  his  wife,  for  and  in  considera- 
tion of  the  sum  of  $800  lawful  money  of  the 
United  States,  the  receipt  of  which  is  here- 
by acknowledged,  the  said  sum  of  $800  paia 


Ch.  627,  to  apply  equally  to  an  estate  in 
fee,  the  Lord  Chancellor  saying:  "The  ob- 
ject of  the  doctrine  was  to  give  a  married 
woman  the  enjoyment  of  property  independ- 
ent of  her  husband;  but  to  secure  that  ob- 
ject it  was  absolutely  necessary  to  restrain 
her  during  coverture  from  alienation.  The 
reasoning  evidently  applies  to  a  fee  as  much 
as  to  a  life  estate;  to  real  property  as  much 
as  to  personal." 

As  applicable  to  subsequent  coverture. 

It  is  no  objection  to  the  validity  of  such 
a  restriction  that  the  woman  is  unmarried 
at  the  time  the  grant  or  devise  takes  effect. 
Robinson  v.  Randolph,  21  Fla.  629,  58  Am. 
Rep.  692;  Fears  v.  Brooks,  12  Ga.  195; 
Tullett  V.  Armstrong,  4  Mvl.  &  C.  377,  405, 
3  Eng.  Rul.  Cas.  215, 

But  in  Pennsylvania  no  such  restriction 
can  be  sustained  unless  there  is  a  marriage 
in  immediate  view  when  the  trust  is  created. 
Wells  v.  McCall,  64  Pa.  207;  Pickering  v. 
Coates,  10  Phila.  05.  This  is  a  result  of  the 
peculiar  doctrine  entertained  in  that  state, 
that  a  trust  intended  for  a  protection 
against  a  coverture  is  not  valid  except 
where  in  immediate  contemplation  of  mar- 
riage; as  the  restraint  on  anticipation,  being 
an  incident  of  the  equitable  separate  estate, 
necessarily  stands  or  falls  with  it. 

Since  the  operation  of  the  clause  against 
alienation  or  anticipation,  where  there  is 
no  limitation  over,  rests  entirely  on  its  con- 
nection with  the  coverture,  and  on  its  being 
applied  to  a  species  of  interest  which  is  it- 
self a  creature  of  equity,  its  validity  is  nec- 
essarily coterminous  with  such  interest.  It 
therefore  follows  that  it  will  not  be  per- 
mitted to  operate  so  as  to  prevent  aliena- 
tion either  before  coverture  or  after  dis- 
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coverture.  Brown  v.  Pocock,  2  Russ.  &  M. 
210,  reversing  2  Myl.  &  K.  189;  Baggett  v. 
Meux,  1  Colly.  Ch.  Cas.  138,  affirmed  in  1 
Phill.  Ch.  627 ;  Jones  v.  Salter,  2  Russ.  k 
M.  208;  Woodmeston  v.  Walker  and  Robin- 
son V.  IRandolph,  supra;  Brown  v.  Foote,  2 
Tenn.  Ch.  255. 

In  view  of  the  doctrine  that  a  woman, 
upon  becoming  discovert,  might  dispose  of 
her  separate  estate  notwithstanding  any  re- 
striction against  anticipation  or  alienation 
which  may  have  been  imposed  upon  it,  it 
was  at  one  time  contended  that  her  con- 
tracting a  second  marriage  was  equivalent 
to  a  disposal  thereof  to  the  second  husband, 
and  consequently  that  such  restriction  was 
not  operative  during  the  second  coverture: 
but  the  decisions  favoring  such  view,  ^of 
which  Massey  v.  Parker,  2  Myl.  &  K.  174, 
may  be  cited  as  an  instance,  were  subse- 
quently overruled  in  Tullett  v.  Armstrong, 
supra. 

That  such  a  provision  revives  upon  subse- 
quent coverture,  see  also  Clark  v.  Jaquee,  1 
Beav.  36;  Re  Gaffee,  1  Macn.  &  G.  541: 
Brown  v.  Foote,  supra;  Phillips  v.  Grayson, 
23  Ark.  769,  overruling  dictum  to  contrary 
in  Lindsay  v.  Harrison,  8  Ark.  309. 

Under  the  Pennsylvania  doctrine  relat- 
ing to  the  creation  of  trusts  for  the  sepa- 
rate use  of  a  woman, "to  which  reference  has 
heretofore  been  made,  neither  the  separate 
estate  nor  its  incident,  the  restraint  upon 
alienation,  revives  upon  a  second  marriage. 
See  Pickering  v.  Coates,  supra. 

Effect  of  enabling  acts. 

As  above  pointed  out,  the  provision  un- 
der discussion  owes  its  validity  to  the  fact 
that  at  common  law  a  married  woman  w 
not  8ui  juris.     It  therefore  becomes  an  in* 
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to  them,  by  the  said  John  OTallon  and 
Charles  W.  Thruston,  in  trust,  as  aforesaid, 
the  said  William  Christy  and  Martha,  his 
wife,  have  granted,  bargained,  and  sold,  and 
hereby  do  grant,  bargain,  and  sell,  unto  the 
aaid  John  O'Fallon  and  Charles  W.  Thrus- 
toD,  in  trust  for  the  said  Ann  C.  T.  Farrar, 
now  the  wife  of  said  Bernard  G.  Farrar,  for 
her  sole,  separate,  and  only  use,  the  follow- 
ing property  to  wit : 

A  square  of  ground. on  the  hill  in  the  ad- 
dition to  the  old  town  of  St.  Louis  laid  off 
by  said  William  Christy  of  210  feet  French 
measure  in  front  by  270  American  feet  back, 
bounded  on  the  east  by  a  street  laid  off  by 
isaid  Christy  through  said  addition  in  its 
present  direction,  which  passes  on  the  north 
side  of  Clamorzan's,  now  Thomas  Brady's, 
square  on  the  main  street,  on  the  west  by 
Sixth  street,  and  on  the  south  by  a  street 
parallel  to  the  one  passing  up  by  said  Bra- 
dy's square,  the  lots  in  said  square  above 
sold  known  on  the  plan  of  said  addition  by 
Xos,  (26,  26,  27,  and  28)  twwty-five,  twen- 
ty-six, twenty-seven,  and  twenty-eight. 

To  have  and  to  hold  unto  them,  the  said 
John  O'Fallon  and  Charles  W.  Thruston,  in 


trust  to  and  for  her,  the  said  Ann  C.  T.  Far- 
rar, the  wife  of  said  Bernard  G.  Farrar,  to 
her  sole,  separate,  and  only  use,  as  afore- 
said, the  aforegranted  and  bargained  premi- 
ses, together  with  all  and  singular  the  privi- 
leges and  appurtenances  to  the  same  belong- 
ing or  in  any  wise  appertaining,  and  to 
her  heirs  forever. 

It  is  understood  by  the  said  grantors  that 
the  above-granted  premises  are  conveyed  as 
aforesaid  for  the  sole  and  separate  use  and 
benefit  of  the  said  Ann  C.  T.  Farrar  and  her 
heirs,  and  not  to  her  assigns,  and  to  the  use 
and  benefit  of  no  other  person  whatever,  to 
have,  hold,  enjoy,  or  possess  any  part  there- 
of. 

In  testimony  whereof  the  parties  to  these 
presents  have  hereunto  set  their  hands  and 
seals  at  St.  Louis  of  the  day,  month,  and 
yeffr  above  written. 

W.  Christy.  [Seal.] 
Martha  Christy.   [Seal.] 

At  the  date  of  this  convevance,  Ann  C.  T. 
Farrar  was  the  wife  of  Bernard  G.  Farrar. 
I  ft  1847  the  trustees,  by  quitclaim  deed, 
transferred  the  legal  title  vested  in  them  to 


teresting  question,  but  one  of  which  there 
seems  to  have  been  but  little  discussion,  as 
to  the  eflTect  upon  such  validity  of  the  mar- 
ried women's  enabling  acts  of  modern  times. 
In  Pacific  Nat.  Bank  v.  Windram,  133 
Mass.  175,  where  a  woman,  after  her  mar- 
riage, being  possessed  in  her  own  right  of 
personal  property,  conveyed  it  to  trustees 
to  pay  the  net  income  to  her  during  her  life, 
with  a  provision  a^inst  anticipation,  the 
court,  considering  this  question,  pointed  out 
that  the  legislation  of  the  state  had  essen- 
tially changed  the  common-law  status  of  the 
married  woman,  especially  in  respect  to  her 
holding  separate  property,  making  her  a 
person  «tit  juris,  except  as  to  dealings  with 
her  husband,  and  said:  "Courts  of  equity 
opheld  the  restraint  of  alienation  in  favor 
of  a  married  woman  because  of  her  dis- 
ability during  coverture,  and  as  an  incident 
*of  the  trust  estate  necessary  for  her  pro- 
tection. The  statutes  having  removed  her 
disability,  and  having  made  unnecessary  the 
creation  of  a  trust  estate,  the  incidents  of 
the  trust  estate  and  the  equitable  rights 
growing  out  of  it  no  longer  remain  in  her 
favor.  She  is  put  upon  the  same  footing 
as  if  she  were  a  feme  sole.  She  no  longer 
needs  any  protection  against  the  marital 
rijrhts  of  her  husband.  It  is  argued  that  she 
still  needs  protection  against  his  persuasion 
and  undue  influence.  The  statutes  have 
made  such  provisions  as  were  deemed  neces- 
MTy  to  meet  this  danger  by  providing  that, 
Bpon  her  application  to  the  supreme  judicial 
coort,  a  trustee  may  be  appointed,  and  she 
may  thereupon  convey  her  separate  estate  to 
the  trustee  upon  such  trusts  and  to  suclv 
Twes  as  she  may  declare.  Pub.  Stat.  chap. 
147,  §  13.  For  these  reasons,  we  are  of  opin- 
ion that  the  provision  in  the  indenture  of 
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March,  1879,  intended  to  restrain  Mrs. 
Windram's  power  of  alienating  the  income 
of  the  trust  fund,  is  invalid." 

In  Brown  v.  Macgill,  87  Md.  161,  39 
L.R.A.  806,  67  Am.  St.  Rep.  334,  39  Atl. 
613,  it  was  held  that  the  doctrine  under  dis- 
cussion could  not  be  invoked  to  enable  a 
married  woman,  or  a  woman  contemplating 
marriage,  to  settle  her  separate  property, 
which  would  otherwise  be  liable  to  her  cred- 
itors, upon  herself  in  such  a  way  that  she 
could  escape  the  payment  of  her  just  debts, 
notwithstanding  the  settlement  is  made  a 
matter  of  record  before  the  debts  are  con- 
tracted; since  this  may  not  be  done  by  one 
sui  juris f  and  the  policy  of  the  state  is  so 
radically  different  in  its  dealings  with  mar- 
ried women  from  what  it  formerly  was,  that 
the  reasons  for  making  an  exception  in  their 
favor  are  no  longer  applicable. 

In  Deering  v.  Tucker,  65  Me.  284,  where  a 
testatrix  had  devised  to  her  granddaughters 
certain  property,  not  to  be  subject  to  the 
control  of  creditors  of  any  husbands  they 
might  have,  "and  this  direction  not  to  be  al- 
tered by  any  request  or  consent  of  either 
of  such  granddaughters,  thereto,"  the  court, 
although  not  explicitly  discussing  the  ques- 
tion whether  the  enabling  acts  affected  the 
validity  of  a  limitation  upon  the  power  of 
alienation  of  the  separate  estate  of  a  mar- 
ried woman,  stated  that  since  the  enactment 
of  such  legislation,  a  husband  acquires  no 
right  by  marriage  to  any  property  of  his 
wife,  and  that  his  joinder  and  consent  is  not 
necessary  to  her  dealing  therewith  as  she 
sees  fit,  and  said:  "If  the  design  of  the  testa- 
trix was  to  restrict  the  rights  of  the  grand- 
daughters in  the  control  and  disposition  of 
these  estates  devised  to  them  in  fee,  such 
design  would  be  against  law." 
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Mrs.  Farrar,  "for  her  sole,  separate,  and 
only  use."  Mr.  Farrar  died  in  the  year  1849. 
On  June  4,  1866,  Ann  C.  T.  Farrar,  then  be- 
ing a  widow,  conveyed  tne  property  in  ques- 
tion to  the  city  of  'St.  Louis,  by  warranty 
deed,  in  consideration  of  the  sum  of  $245,- 
000.  The  city  rests  its  right  to  the  prop- 
erty upon  that  grant.  The  complainants 
claim  as  heirs  at  law  of  Ellen  Farrar,  a 
daughter  of  Ann  C.  T.  Farrar,  being  one  of 
five  children,  the  issue  of  the  marriage  be- 
tween Ann  C.  T.  Farrar  and  Bernard  G. 
Farrar.  It  is  not  necessary  for  the  purposes 
of  this  case  to  set  forth  fully  the  facts  up- 
on which  they  base  their  right,  nor  the  pe- 
culiar reasons  why  that  right  is  not  barred 
by  the  statute  of  limitations.  The  bill  was 
dismissed  on  general  demurrer. 

The  whole  controversy  turns  upon  the 
proper  interpretation  of  the  deed  above  set 
out  in  full.  The  primary  object  of  the  gran- 
tors was  to  secure  the  property  to  their 
daughter,  free  from  the.  marital  rights  and 
influence  of  her  husband.  That  object  is  con- 
spicuous, not  only  in  the  peculiar  form  of 
the  conveyance,  but  in  all  its  provisions.  Tlfc 
grantors  show  no  solicitude  as  to  the  respec- 
tive rights  of  their  daughter  and  her  chil- 
dren. Their  concern  was  to  protect  the 
property  against  the  rights  and  solicitations 
of  Bernard  G.  Farrar.  Every  term  of  the 
deed  should  be  interpreted  in  the  light  of 
this  primary  purpose. 

By  the  first  paragraph  of  the  habendum 
clause  an  equitable  estate  in  fee  is  granted 
to  Ann  C.  T.  Farrar  and  her  heirs,  forever. 
The  next  paragraph,  however,  says:  **It  is 
understood  by  the  said  grantors  that  the 
above-granted  premises  are  conveyed  as 
aforesaid  for  the  sole  and  separate  use  and 
benefit  of  the  said  Ann  C.  T.  Farrar,  and 
her  heirs,  and  not  to  her  assigns,  and  to 
the  use  and  benefit  of  no  otlier  person  what- 
soever, to  have,  hold,  enjoy,  or  possess  any 
part  thereof." 

Seizing  upon  the  phrase  that  the  grant  ir 
not  to  the  assigns  of  the  grantee,  counsel 
for  the  complainants  make  the  following 
argument:  They  say,  first,  that,  because  the 
grant  does  not  extend  to  the  assigns  of  the 
grantee,  it  is  impossible  that  she  should  take 
a  fee  in  the  property;  hence  they  say  that 
Ann  C.  T.  Farrar  took  only  a  life  estate.  To 
support  such  a  contention  it  is  necessary  to 
get  rid  of  the  words  "heirs  forever"  in  the 
paragraph  preceding.  This  is  accomplished 
by  the  familiar  doctrine  that  the  word 
"heirs"  will  be  construed  in  a  popular  sense 
as  meaning  "children,"  when  the  entire  grant 
shows  clearly  that  such  a  meaning  was  in 
the  mind  of  the  grantor;  and  it  is  insisted 
that  such  a  menning  in  the  present  grant 
follows  as  a  neccFsary  conclusion  from  the 
restriction  as  to  "assigns."  The  efl'ect.  of 
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the  deed  as  thus  interpreted  is  to  convey  to 
Ann  C.  T.  Farrar  a  life  estate  in  the  prop- 
erty, with  a  remainder  to  her  children  then 
in  being,  opening,  however^  to  let  in  after- 
born  children,  imder  the  rule  applied  and 
explained  by  the  supreme  court  of  Missouri 
in  Kinney  v.  Mathews,  60  Mo.  520. 

This  argument  is  based  upon  two  funda- 
mental fallacies:    First,  it  is  urged  that  the 
equitable  fee  granted  to  Mrs.  Farrar  is,  by 
a  proper  interpretation  of  the  deed,  cut  down 
to  a  life  estate  by  the  restraint  upon  her 
alienation    of   the    property,    and    that  the 
word  "heirs"  for  this  reason  should  be  in- 
terpreted to  mean  ''children."    So  far  as  we 
are  aware,  a  restraint  upon  alienation  alone 
has  never  been  held  to  show  clearly  that  a 
grantor  used  the  term  "heirs"  as  meaning 
"children."     All  the  authorities  agree  that 
in  order  to  justify  such  an  interpretation 
the  intent  of  the  grantor  must  be  clear.   Mc- 
Dowell V.  Brown,  21  Mo.  60;  Allen  v.  Craft, 
109  Ind.  476,  58  Am.  Rep.  425,  9  N.  £.  919; 
Roth   v.   Rauachenbusch,    173   Mo.   684,  61 
L.R.A.  455,  73  S.  W.  664.    No  case  has  been 
brought  to  our  notice,  nor  have  we  been  able 
to  discover  any  case,  in  which  a  restraint 
upon  alienation  alone  has  been  held  to  show 
that  the  grantor  used  the  terms  "heirs"  otlier 
than  according  to  its  recognized  legal  mean- 
ing.    In   all   the  decisions  brought  to  our 
notice  by  counsel  for  complainants,  the  re- 
straint  upon   alienation   was   coupled  with 
other  language  in  the  deed,  evidencing  the 
intent.     It  was  a  cardinal  rule  of  the  com- 
mon law  that  the  grant  of  a  fee,  coupled 
with  a  restraint  against  all  alienation  of  the 
property,  did  not  limit  the  fee;  but  the  re- 
straint  was   held    to   be   repugnant  to  the 
grant,  and  for  that  reason  was  rejected  as 
of  no  force.     4  Kent,  Com.   131;   Potter  v. 
(^onch,  ]41  U.  S.  296,  315,  35  L.  ed.  721,  11 
Sup.  Ct.  Rep.  1005.     If  such  an  interpreta- 
tion were  necessary  in  the  present  case,  we 
should  not  feel  the  slightest  hesitancy  in  ap- 
plying the  rule,  and  treating  the  restraint 
upon  alienation  as  void. 

Second.  But  no  such  interpretation  is 
necessary.  The  limitation  of  the  power  of 
alienation,  even  when  a  fee  is  granted,  has 
no  application  to  estates  in  trust  for  the 
benefit  of  married  women.  This  exception 
was  found  necessary  in  order  to  protect  the 
rights  of  married  women  during  coverture. 
It  was  at  first  held  that  restraints  upon 
alienation,  when  married  women  were  given 
the  equitable  ownership  of  property,  were 
void,  the  same  as  in  the  case  of  le^l  es- 
tates. This,  however,  resulted  in  defeating 
the  whole  object  underlying  such  separate 
estates.  The  subject  is  clearly  explained  by 
Lord  Cottenlmm  in  Tnllett  v.  Armstrong,  4 
Myl.  &  C.  377,  405,  3  Eng.  Rul.  Cos.  215,  as 
follows:     "When  this  court  first  established 
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the  separate  estate,  it  violated  the  laws  of 
property  as  between  husband  and  wife;  but 
it  was  thought  beneficial,  and  it  prevailed. 
It  being  once  settled  that  a  wife  might  en- 
joy separate  estate  as  a  feme  aoUf  the  laws 
of  property  attached  to  this  new  estate ;  and 
it  was  found,  as  part  of  such  law,  that  the 
power  of  alienation  belonged  to  the  wife, 
and  was  destructive  of  the  security  intended 
for  it.  Equity  again  interfered,  and,  by  an- 
other violation  of  the  laws  of  property,  sup- 
ported the  validity  of  the  prohibition  against 
alienation." 

8ee  also  1  White  &  T.  Lead.  Cas.  in  £q. 
pt.  2,  p.  713,  note. 

The  whole  doctrine  of  the  separate  estate 
of  married  women  is  equitable,  and  the  an- 
cient common-law  rules  of  property  are  ap- 
plied to  it  only  in  so  far  as  they  are  compat- 
ible with  the  object  which  courts  of  equity 
sought  to  attain  in  the  creation  of  such  sep- 
arate estates.  Mr.  Pomeroy,  after  fully 
explaining  the  subject  in  his  work  on  Equi- 
ty Jurisprudence  (§§  1107  et  seq.),  says: 
*'The  subject-matter  on  which  the  restrain- 
ing clause  is  to  operate  may  be  any  kind  of 
property,  real  or  personal,  and  any  estate 
therein,  absolute,  for  life,  or  for  years."  § 
1108. 

Prof.  Gray,  in  his  work  on  Restraints  on 
Alienation,  says,  at  §  125:  ''There  is  one 
exception  to  the  invalidity  of  restraints  on 
the  alienation  of  fees,  or  absolute  interests. 
When,  in  the  case  of  married  women,  the 
doctrines  of  separate  use  and  restraint  upon 
anticipation  came  into  existence,  the  inter- 
ests alienation  of  which  it  was  sought  to  re- 
strain were  life  interests.  It  was  only  in 
Baggett  V.  Meux  (1844)  1  Colly.  Ch.  Cas. 
138,  that  the  question  as  to  the  validity  of 
a  clause  against  anticipation  upon  a  gift  of 
an  absolnte  interest  came  up.  In  this  case 
the  legal  estate  in  land  was  devised  to  a 
married  woman,  in  fee,  for  her  separate  use, 
^th  a  direction  that  she  should  not  sell  or 
encumber  it.  She  did  encumber  it.  Vice 
Cliancellor  Knight  Bruce  held  that  a  re- 
straint on  anticipation  was  equally  valid 
upon  a  fee  simple  as  upon  a  life  estate,  and 
that  the  encumbrance  was  void.  The  de- 
cision was  confirmed  by  Lord  Lyndhurst,  C, 
«.  c.  1  Phill.  Ch.  627." 

See  also  Tiffany,  Real  Prop.  p.  1138;  Per- 
nr,  Tr.  5th  ed.  §  671;  Brown  v.  Foote,  2 
Tenn.  Cb.  255,  269. 

In  speaking  of  a  devise  of  a  fee,  coupled 
vith  an  absolute  restriction  upon  alienation 
during  coverture,  the  court  says  in  Robinson 
V.  Randolph,  21  Fla.  629,  68  km.  Rep.  692 : 
**The  court  of  equity  having  created  such  es- 
tate, it  was  held  that  it  could  modify  its 
CTfatnre  by  annexing  to  it  the  restraining 

feature." 

Such  being  the  law,  the  entire  foundation 
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of  complainants'  argument  is  swept  away. 
The  deed  being  a  grant  for  the  benefit  of  a 
married  woman,  an  absolute  restraint  up- 
on her  alienation  of  the  property  during  cov- 
erture was  entirely  consistent  with  her  tak- 
ing an  equitable  fee  to  the  property,  which, 
upon  the  death  of  her  husband,  became  an 
absolute  estate,  free  from  the  restriction; 
for  it  is  well  settled  that  the  trust  continues 
only  during  the  marriage  relation.  Pom.  Eq. 
Jur.  3d  ed.  §  1109.  Upon  its  termination, 
the  wife  became  vested  with  all  the  powers 
over  the  property  possessed  by  a  feme  sole. 
The  deed  of  Mrs,  Farrar,  therefore,  after  the 
death  of  her  husband,  passed  the  entire  es- 
tate to  the  defendant. 

It  is  urged,  however,  that  the  exclusion  of 
"assigns"  should  be  interpreted  as  a  limita- 
tion upon  the  quantum  of  the  estate,  instead 
of  a  restriction  upon  the  grantee's  power  of 
alienation.  But  why  should  such  an  inter- 
pretation be  adopted?  There  is  nothing  in 
the  deed  supporting  it,  and  it  is  out  of  har- 
mony with  the  primary  purpose  which 
caused  the  conveyance  of  the  property  to 
trustees.  It  may  be  conceded  that  the  deed 
is  not  drawn  with  legal  accuracy;  but  it 
seems  to  us  that  the  general  purpose  of  the 
grantors  is  not  open  to  doubt.  They  were 
apprehensive  that  the  provision  which  they 
were  making  for  their  daughter  would,  in 
some  way,  be  lost  through  the  improvidence 
or  solicitation  of  her  husband.  The  whole 
last  paragraph  of  the  deed  seems  to  us  to  be 
simply  the  language  of  a  layman  seeking  to 
emphasize  that  purpose.  It  may  be  that 
there  was  also  in  the  minds  of  the  grantors 
a  desire  that  the  property  should  continue 
for  all  time  to  be  the  family  seat#  If  that 
was  in  fact  an  end  desired,  its  accomplish- 
ment would  cause  such  a  restriction  upon 
the  power  of  alienation  as  the  law  could 
not  sustain.  Again,  if  we  should  interpret 
the  word  "heirs"  in  the  deed  as  meaning 
"children,"  then  it  would  contain  no  general 
words  of  inheritance.  The  result  would  be, 
as  counsel  for  complainants  says,  that 
Mrs.  Farrar  would  take  an  equitable 
estate  for  life,  with  a  legal  remainder 
to  her  children.  Their  estate,  however, 
would  also  be  for  life,  as  the  change  of 
*'heir8"  to  "children"  would  leave  no  words  of 
genera]  succession.  As  a  result,  uponthedeath 
of  Mrs.  Farrar*s  children,  the  estate  would 
then  revert  to  the  grantors,  or  their  heirs 
Such  a  result,  it  is  conceded  by  both  parties 
was  never  in  the  contemplation  of  the  gran 
tors.  A  fair  interpretation  of  the  lasl  para 
graph  of  the  deed  seems  to  us  simply  to  lim 
it  Mrs.  Farrar's  power  of  alienation  during 
her  coverture. 

The  decree  must  therefore  be  affirmed. 

Petition  for  rehearing  overruled. 
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MISSOURI  SUPREME  COURT. 

(Division   No.    1.) 

MICHAEL  OHLMAN,  Appt., 

V. 

CLARKSON  SAWMILL  COMPANY  et  al., 

ResptB. 

(222  Mo.  62,  320  S.  W.  1155.) 

Nickname  « tax  proceeding  «  validity. 

No  valid  judgment  can  be  entered  in  a 
proceeding  to  enforce  unpaid  taxes  against 
one  whose  Christian  name  is  Michael,  upon 
a  constructive  service  of  process  against  him 
by  the  name  of  Mike,  where  there  is  nothing 
to  show  that  he  ever  answered  to  or  toler- 
ated such  name. 

(July   1,  1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Reynolds  County 
in  defendant's,  Clarkson  Sawmill  Company's, 
favor  in  a  suit  to  quiet  title  to  certain  lands. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  I.  January,  Arthur  T. 
Brewster,  and  Samuel  M.  Brewster,  for 
appellant: 

The  court  did  not  have  jurisdiction  to  ren- 
der judgment  for  taxes  against  the  land 
of  Michael  Ohlman  on  an  order  of  publica- 
tion giving  constructive  notice  to  "Mike 
Ohlman." 

Becker  v.  German  Mut.  F.  Ins.  Co.  68  111. 
412;  Moynahan  v.  !People,  3  Colo.  367;  Mc- 
Gill  v.  Weill,  19  N.  Y.  Civ.  Proc.  Rep.  43, 
10  N.  Y.  Supp.  246;  Skelton  v.  Sackett,  91 
Mo.  379,  3  S.  W.  874;  Robson  v*  Thomas,  55 
Mo.  583. 

Messrs.  Dinning  &  Dinning,  for  re- 
spondents: 

The  suit  for  taxes  brought  against  Mike 
Ohlman  gave  the  court  jurisdiction  against 
Michael  Ohlman,  to  render  a  judgment  for 
taxes  against  land  the  title  to  which  stood 
in  Michael  Ohlman. 

Fenton  v.  Perkins,  3  Mo.  145;  Weaver  v, 
McElhenon,  13  Mo.  90;  Birch  v.  Rogers,  3 
Mo.  227 ;  Gordon  v.  Holliday,  1  Wash.  C.  C. 
285,  Fed.  Cas.  No.  5,610;  '2I  Am.  &  Eng. 
Enc.  Law,  2d  ed.  H  7,  p.  309;  17  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  897;  Moseley  v.  Mas- 
tin,  37  Ala.  216;  Goodell  v.  Hall,  112  Ga. 


436,  37  S.  E.  725;  Jones's  Estate,  27  Pa. 
338;  Rupert  v.  Penner,  35  Neb.  687,  17 
L.R.A.  824,  53  N.  W.  598;  McGregor  v. 
Balch,  17  Vt.  582;  Sparks  v.  Sparks,  51 
Kan.  195,  32  Pac.  892;  People  ex  rel. 
Yates  V.  Ferguson,  8  Cow.  106;  People  ex 
rel.  Atty.  Gen.  v.  Tisdale,  1  Dougl.  (Mich.) 
59;  Com.  v.  O'Baldwin,  103  Mass.  210;  Wal- 
ter V.  State,  105  Ind.  589,  6  N.  E.  735; 
Sowle  V.  Sowle,  10  Pick.  376;  Com.  t. 
Terry,  114  Mass.  263;  Shelburne  v.  Roches- 
ter, 1  Pick.  470;  People  v.  Armstrong,  114 
Cal.  570,  46  Pac.  611 ;  Ogden  v.  Gibbons,  5 
N.  J.  L.  518;  Trimble  v.  State,  4  Blackf. 
435;  State  v.  Johnson,  67  N.  C.  57. 

Liamm,  P.  J.,  delivered  the  opinion  of  the 
court: 

Suit  under  §  650,  Rev.  Stat.  1899  (pa^ 
667,  Anno.  Stat.  1906).  Plaintiff,  a  resi- 
dent of  Illinois,  sues  the  Clarkson  Sawmill 
Company  (joining  divers  other  parties  as 
codefendants )  in  the  Reynolds  circuit  court 
to  quiet  title  to  S.  ^  Sec.  35,  Twp.  32,  ranjre 
2, — the  sawmill  company  alone  making  de- 
fense. Judgment  went  in  favor  of  that  de- 
fendant on  the  S.  W.  i  of  said  section,  and, 
as  to  the  S.  E.  ^,  dismissing  the  cause. 
Plaintiff   comes   here. 

The  petition  alleges,  inter  alia,  that  tlie 
sawmill  company  claims  under  a  quitclaim 
deed  from  certain  Cartys  and  others.  Tlie 
answer  of  that  company  was  a  general  de- 
nial, barring  an  admission  that  it  held  an 
adverse  claim  to  the  S.  W.  i  and  an  alle- 
gation that  it  owned  the  S.  W.  ^  by  a  fee- 
simple  title.  It  pleads  a  misjoinder  of 
causes  of  action,  admits  the  quitclaim  deed 
by  the  Cartys,  but  denies  it  makes  any 
claim  to  the  S.  E.  i  under  that  deed. 

Plaintiff  introduced  a  patent  from  the 
United  States  to  the  S.  i  of  said  section  »o 
of  date  September  1,  1859,  recorded  Decem- 
ber 7,  1866.  This  patent  runs  to  "Michael 
Ohlman." 

Defendant,  over  objection  and  exceptions 
saved,  introduced  a  tax  deed  from  Harrison, 
sheriff  of  Reynolds  county,  dated  May  29, 
1879,  purporting  to  convey  the  S.  ^  of  sec- 
tion 35  to  G.  J.  Carty. 

Sundry  objections  were  made  below  to 
this  tax  deed,  and  are  now  pressed.  But  un- 
less it  is  necessary  to  develop  and  determine 


Note.  —  It  appears  that  the  above  case 
presents  for  the  first  time  the  question  of 
the  validity  of  a  judgment  based  upon  the 
publication  of  process  in  which  the  defend- 
ant wrfs  designated  not  by  his  Christian 
name,  but  by  a  nickname.  The  decision  is 
clearly  right,  for  no  one  should  be  held 
responsible  for  the  fact  that  others,  no  mat- 
ter how  numerous,  may  have  so  designated 
him,  unless  it  further"  appears  that  in  his 
business  transactions  he  has  adopted  and 
made  use  of  such  name. 
28  L.R.A.(N.S.) 


Upon  the  question  of  the  use  of  initial^ 
instead  of  Christian  name  in  publication  of 
process,  see  note  to  Butler  v.  Smith,  post, 
436. 

As  to  whether  publication  of  process  un- 
der wrong  name  may  be  held  gowl  on  il«c 
doctrine  of  idem  sonana,  see  note  to  Sclioen- 
feld  V.  Bourne,  post,  — . 

As  to  the  admission  of  the  Christian  name 
in  the  publication  of  process,  see  note  to 
Whitney  v.  Masemore,  11  L,R.A.(X.S.)  676. 
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other  phases  of  the  case,  we  need-  heed  but 
one,  vis.y  that  the  deed  does  not  purport  to 
convey  the  title  of  Michael  Oh  linn  n,  pat* 
entee,  but  runs  against  the  title  of  "Mike 
Ohlman."  Carty's  bid  was  $16  for  the  half 
section,  and  the  land  was  knocked  down  to 
him  for  that  sum.  Whether  this  sheriff's 
deed  was  put  of  record  does  not  appear. 

Supplementing  that  deed  with  evidence 
that  certain  Cartys  and  others  were  the  sole 
heirs  of  G.  J.  Carty,  the  sawmill  company 
introduced  a  quitclaim  deed  of  date  Sep- 
tember 5,  1903,  conveying  to  it  the  title  of 
said  heirs  in  the  locus. 

'1  hereupon  plaintiff  read  into  the  record 
the  petition,  authenticated  tax  bill  made  a 
part  thereof,  order  of  publication,  and  judg- 
ment in  the  tax  suit, — from  all  which  it  ap- 
pears that  the  suit  was  instituted  in  1878 
in  the  name  of  the  state,  to  the  use  of  Car- 
ter, collector  of  revenue  in  Reynolds 
county,  against  "Alike  Ohlman*'  as  owner  of 
a  certain  960  acres  of  land,  including  said  S. 
i,  for  delinquent  taxes;  that  the  back  tax 
bill  certified  the  owner's  name  to  be  "Mike 
Ohlman,"  and  that  the  order  of  publication 
ran  against  "Mike  Ohlman*'  as  a  nonresi- 
dent. The  judgment  followed  the  petition, 
back  tax  bill,  and  order  of  publication  in 
that  particular. 

Xo  possession  is  alleged  or  proved  by 
either  side. 

Waiving,  for  the  present,  all  other  ques- 
tions raised  on  the  record  (some  of  tb«»m 
of  no  little  gravity),  we  confront  the  first, 
riz.:  Did  Michael  Ohlman's  title  as  pat- 
entee pass  by  a  sheriff's  deed  purporting  to 
convey  the  title  of  "Mike  Ohlman,"  when 
the  deed  is  based  on  a  judgment  for  taxes 
on  constructive  service,  with  no  appear- 
ance by  defendant;  the  petition,  order  of 
publication,  and  judgment  describing  the 
owner  as  "Mike  Ohlman?" 

(a)  The  question  goes -to  jurisdiction  and 
due  process  of  law.    No  man  may  judicially 
Inge  his  property  without  his  day  in  court. 
A  day  in  court  proceeds  on  notice.     So,  due 
process  of  law  and  jurisdiction  depend  on 
notice.    By  Rev.  Stat.  1899,  §  9303   (Anno. 
Stat.  1906,  p.  4274),  it  is  ordained  that  tax 
suits  shall  be  brought  "against  the  owner 
of  the  property."    By  this  is  meant  the  rec- 
ord owner,  unless  the  fact  is  known,  or  the 
purchawT  have  notice,  that  the  record  owner 
»«  not  the  true  owner.     When  summons  is 
ai^tiially  served   on  the  right  individual  by 
the  wrong  name,  the  error  becomes  imma- 
terial, because  he   has   notice   of  the  suit, 
and  may  appear  if  he  choose  and  plead  a 
misnomer.    But,  absent  actual  notice,  when 
the  law,  for  convenience,  substitutes  a  con- 
>»tructive  notice,  the  name  of  the  individual 
defendant  obviously  becomes  one  of  the  es- 
■entials  and  of  the  very  life  of  the  notice. 
2^LK.A.(N.S.) 


"Names  are  like  definitions  in  mathe- 
matics, though  less  exact,"  says  Woodward, 
J.,  in  Jones's  Estate,  27  Pa.,  luc.  cit.  338. 
"The  use  of  names  [he  continues]  is  to  de- 
scribe th^  individual  of  whom  we  speak,  so 
as  to  distinguish  him  from  all  other  per- 


tt 


sons. 

(b)  There  will  be  found  a  variety  of  cases 
decided  by  us,  giving  voice  to  the  gravity 
and  significance  of  accuracy  in  the  use  of 
the  Christian  name  of  a  defendant  where 
his  land  is  sought  to  be  taken  from  him 
through  jurisdiction  acquired  in  a  suit  by 
constructive  notice.  Thus,  the  settled  doc- 
trine has  come  to  be  that  the  use  of  the 
initials  of  the  Christian  name  is  not  suffi- 
ciently accurate  for  such  purpose.  Gilling- 
ham  V.  Brown,  187  Mo.  181,  85  S.  W.  1113; 
Evarts  v.  Missouri  Lumber  &  Min.  Co.  193 
Mo.  loc.  cit.  449  et  seq.  92  S.  W.  372;  Burk- 
ham  V.  Manewal,  195  Mo.  506,  94  S.  W. 
520  et  seq.,  and  cases  cited.  The  rule  is 
relaxed  where  estoppel  has  play;  for  in- 
stance, where  the  record  title  was  taken  by 
the  owner  in  the  initials  of  his  Christian 
name,  and  he  was  served  by  such  initials. 
Elting  v.  Gould,  96  Mo.  541,  9  S.  W.  922. 
There  is  a  case  (Mosely  v.  Reily,  126  Mo. 
124,  26  L.R.A.  721,  28  S.  W.  895)  seemingly 
holding  against  the  general  rule,  but  that 
case  itself  was  finally  sustained  only,  on 
the  theory  of  estoppel  (Turner  v.  Gregory, 
151  Mo.  loc.  cit.  106,  52  S.  W.  234).  Use 
of  initials  in  procuring  a  license  to  marry, 
and  in  being  married  in  accordance  with 
the  license,  was  held  to  create  an  estoppel, 
so  that  a  judgment  of  divorce  granted 
against  defendant  on  publication,  identify- 
ing him  by  his  initials,  was  held  valid.  Mc 
Dermott  v.  Gray,  198  Mo.  266,  95  S.  W. 
431. 

There  is  a  line  of  cases  holding  that  the 
law  recognizes  only  one  Christian  name, 
and  that  some  freedom  may  be  taken  with 
the  initial  of  a  middle  napie.  Howard  v. 
Brown,  197  Mo.  46,  95  S.  W.  191  et  seq.; 
Morrison  v.  Turnbaugh,  192  Mo.  loc.  cit. 
445,  91  S.  W.  152  et  seq.  But  in  the  last 
case  the  true  name  of  the  defendant  ap- 
peared in  the  petition,  the  affidavit  for  an 
order  of  publication,  and  the  order  itself. 
The  trouble  arose  by  clerical  slip  in  the 
judgment.  In  the  Howard  Case,  where  the 
defendant's  name  was  Henry  "P.  P."  Brown, 
and  he  was  sued  as  Henry  "T."  Brown,  sig- 
nificance was  given  to  the  fact  that  his  name 
was  grouped  with  his  mother,  his  sister^, 
and  his  nephews,  comprising  the  immediate 
Brown  family  to  which  he  belonged,  thus 
identifying  him  in  that  way.  These  cases 
in  no  wise  militate  against  the  rule  that  in 
notice  by  publication  the  defendant  should 
be  accurately  designated  by  his  true  name. 

If  the  law  tolerated  slovenliness  or 
28 
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pranks  in  this  regard,  then  Blovenlineas  and 
pranks  might  ripen  into  a  custom,  and  open 
the  door  to  great  mischief.  Constructive 
service  at  best  is  harsh.  It  is  service,  not 
in  substance  and  fact,  but  of  a  sort  to 
which  the  name  of  service  is  attached  from 
necessity.  That  method  of  service,  being 
highly  technical,  must  be  strictly  pursued. 
Thus  it  was  said  in  the  Turner  Case,  su- 
pra: "Where  resort  is  had  to  this  method, 
a  substantial,  even  rigid,  observance  of  the 
law  is  required,  otherwise  the  judgment 
will  be  void  [citing  cases]."  And  in  the 
Morrison  Case,  supra,  it  was  held  that  "con- 
structive service  must  be  viewed  critically 
in  order  to  prevent,  so  far  as  can  be,  irrep- 
arable injury."  And  this  rule  of  strictness 
was  applied  in  each  case  directly  to  the  use 
of  the  true  name  of  the  defendant. 

The  Turner  Case  has  met  the  approval  of 
this  court  many  times.  It  is  a  landmark  in 
the  law,  and  establishes  the  proposition  that 
in  constructive  service  the  real  record  name 
of  the  landowner,  the  name  in  which  he  took 
title  (as  distinguislied  from  tlie  colloquial 
name  he  was  known  by  in  the  neighborhood 
of  the  land,  and  to  which  he  answered  among 
those  who  knew  him),  should  be  used  in 
designating  him  in  an  order  of  publication 
in  a  tax  suit.  Turner's  record  name  was 
Singleton  V.  Turner.  By  that  name  he  was 
designated  in  the  deed  by  which  he  took 
title,  his  name  appearing  there  no  less  than 
four  times.  Though  grantee,  he  signed  that 
deed  by  that  name.  The  ''V."  in  his  name 
stood  for  "Vaughn."  While  a  resident  of 
Missouri  he  lived  in  Holden,  say  15  miles 
from  the  land.  In  Holden  he  was  usually 
called  "Vaughn  Turner."  He  went  by  that 
name  in  the  neighborhood  of  the  land.  He 
was  known  as  Vaughn  from  his  youth  up. 
When  he  went  to  California  and  took  up  a 
residence  there,  he  continued  to  be  called 
Vaughn.  He  was  sued  for  taxes  as  "Vaughn 
Turner."  That  name  runs  through  the  whole 
record-petition,  order  of  publication,  judg- 
ment, and  deed.  In  business  transactions  he 
usually  signed  his  name  "S.  V.  Turner."  It 
was  held  that  the  deed  was  void,  and  that 
ruling  and  the  reason  underlying  it  apply 
vehemently  to  the  case  at  bar. 

(c)  We  are  cited  to  many  cases  by  counsel 
for  defendant  in  which  the  right  party  has 
been  sued  and  served  with  process,  but  in 
which  profert  has  been  made  of  some  docu- 
ment signed  with  an  abbreviated  name,  or 
in  which  it  has  been  urged  there  was  a  vari- 
ance between  the  proof  and  allegation,  aris- 
ing from  misnomer,  etc.  But  none  of  those 
cases  touch  the  vital  point  of  jurisdiction 
and  due  process  of  law.    For  instance: 

In  Kenton  v.  Perkins,  3  ^lo.  144,  a  ques- 
tion arose  whetlier  a  certain  oral  contract 
called  for  a  note  signed  by  John  Mickle. 
28  L.R.A.(N.S.) 


The  contention  was  the  contract  called  for 
one  signed  by  John  McMickle.  It  was  ruled 
that  McMickle  might  be  bound  under  a  note 
signed  as  Mickle,  but  that  defendant  had  no 
right  to  impose  on  plaintiff  the  risk  of 
proving  that  "Mickle"  was  intended  for  "Mc- 
Mickle." In  discussing  the  case,  it  was  held 
that  abbreviations  of  men's  given  names  are 
so  common  that,  without  any  violation  of 
the  laws  of  the  land,  the  courts  may  take 
judicial  notice  of  them.  It  will  be  seen  that 
the  question  in  that  case  arose  on  the  suffi- 
ciency of  the  evidence  to  identify  the  sub- 
ject-matter of  the  contract. 

In  Weaver  v.  McElhenon,  13  Mo.  89,  the 
suit  was  on  a  note,  and  defendant  was  sued 
by  his  true  Christian  name,  "Christopher." 
But  the  note  was  set  forth  in  the  petition, 
and  it  was  signed  "Christy"  or  "Christ" 
McElhenon.  The  defendant  demurred.  It 
was  ruled  that  the  defect,  if  any,  could  not 
be  reached  by  demurrer,  but  by  a  motion  to 
exclude  the  note  aa  evidence  on  account  of 
variance.  The  court  also  ruled  that  the  sig- 
nature to  the  note  was  a  well-known  abbre- 
viation of  Christopher,  and  the  logic  of  the 
ruling  was  simply  that  Christopher,  if  he 
liked,  could  dub  himself  "Christy"  or 
"Christ,"  and  by  signing  his  name  that  way 
bind  himself  on  a  note  when  impleaded  un- 
der the  name  of  "Christopher." 

In  Moseley  v.  Mastin,  37  Ala.  216,  an  ab- 
breviation, "adm'r"  was  used  in  the  com- 
plaint. Exception  was  taken  to  that,  and 
the  court  held  "adm'r"  meant  "administra- 
tor." 

In  Goodell  v.  Hall,  112  Ga.  436,  37  S.  E. 
725,  it  was  ruled  that  "judicial  notice  will 
be  taken  of  the  ordinary  and  commonly  used 
abbreviations  and  equivalents  of  Christian 
names."  That  language  must  be  read  with 
the  case,  viz.,  Eliza  M.  Hall  held  title  to 
certain  land.  She  made  application  under 
the  Georgia  statute  to  have  it  set  apart  as 
a  homestead,  signing  the  application  "Eliza- 
beth M.  Hall."  Subsequently  she  mortgaged 
the  land  as  "Eliza  M.  Hall."  The  mortgage 
being  foreclosed,  she  made  claim  that  her 
homestead  was  not  subject  to  mortgage. 
This,  because  her  application  to  have  it  set 
apart  as  a  homestead  had  been  sustained.  In 
offering  the  application  in  evidence,  it  was 
objected  to  because  made  by  "Elizabeth  M. 
Hall."  The  court  ruled  that  "Eliza"  was 
an  abbreviation  of  "Elizabeth,"  and,  if  not 
so,  that  at  least  parol  evidence  was  admis- 
sible (and  was  admitted)  to  show  the  iden- 
tity of  "Elizabeth  M."  with  "Eliza  M." 

In  Jones's  Estate,  27  Pa.  336,  supra,  a 
judgment  was  recovered  against  Abel  Jones. 
It  was  entered  on  the  lien  docket  against 
"A.  Jones."  Other  judgments  were  obtained 
against  Jones,  and  entered  on  the  lien  dock- 
et.   The  real  estate  of  Abel  Jones  was  sold 
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at  sheriff's  sale,  and,  on  making  distribution 
between  judgment  creditors,  the  auditor  dis- 
allowed the  judgment  entered  on  the  lien 
docket  in  the  name  of  "A.  Jones."  Proof 
was  made  that  Abel  Jones  signed  his  name 
in  no  other  way  but  "A.  Jones/'  and  that 
there  was  no  other  Abel  or  A.  Jones  in  the 
county.  It  was  ruled  on  appeal  that  the 
object  of  the  docket  entry  was  to  give  the 
public  notice  who  was  bound,  and  that  the 
entry  was  sufficient. 

In  Bupert  v.  Pcnner,  S5  Neb.  687,  17 
ULA.  824,  53  N.  W.  598,  the  proposition 
was  announced  that  a  deed  correctly  de- 
scribing the  grantor  as  "Archibald  T.  Finn,'' 
with  an  acknowledgment  designating  the 
grantor  as  "Archibald  T.  Finn,"  and  identi- 
fying him  as  known  to  tlie  officer  to  be  the 
person  whose  name  is  affixed  to  the  instru- 
ment and  who  executed  the  same,  and  which 
deed  was  signed  "Arch  T.  Finn,"  was  suf- 
ficient to  convey  the  title  of  Archibald  T. 
The  qnestion  arose  over  the  admission  of  the 
deed  in  evidence.  Sec,  in  this  connection, 
Eonx  y.  Batteen,  68  Mo.  84. 

McGregor  v.  Balch,  17  Vt.  567,  was  a  scire 
facias  upon  a  recognizance.  The  defendant 
pleaded  nul  tiel  record.  At  the  trial  plain- 
tiff gave  in  evidence  a  record  of  the  recog- 
nizance, in  which  Balch's  .Christian  name  is 
set  forth  as  "Barney  D."  Objection  was 
made  to  this  evidence.  The  court  ruled  that 
there  was  no  controversy  but  that  "Barney" 
and  "Barnabas"  are  used  for  the  same  name, 
and  that,  as  defendant  was  known  by  the 
name  of  "Barney"  as  well  as  "Barnabas,"  the 
objection  was  properly  overruled. 

In  Sparks  v.  Sparks,  51  Kan.  195,  32  Fac. 
S92,  a  question  arose  on  a  motion  to  quash  a 
deposition.  The  notice  to  take  specified  the 
place  as  the  office  of  "Dan  Ray."  The  dep- 
osition was  actually  taken  at  the  office  of 
Daniel  E.  Wray.  Wray  was  identified  in 
the  notice  as  an  "attorney  at  law  of  Ver- 
sailles, Mo."  There  was  no  claim  made 
there  was  any  other  person  of  that  name  or 
siunding  like  his  in  that  place,  or  that  the 
parties  were  misled.  In  view  of  that  fact, 
and  of  the  further  fact  that  "Dan"  is  an  ab- 
breviation of  "Daniel,"  and  that  "Ray"  and 
"Wray"  are  idem  aonanSf  a  motion  to  quash 
was  held  properly  overruled. 

Other  cases  cited  are  of  a  similar  charac- 
^r,  and  none  go  to  the  point  of  due  process 
of  law  or  jurisdiction,  or  in  any  wise  impugn 
the  reasoning  of  Turner  v.  Gregory. 

(d)  We  cannot  find  it  ever  ruled  by  any 
wgpectable  court  that  "Mike"  is  a  universal- 
It  known  abbreviation  of  "Michael."  We 
are  asked  to  take  judicial  cognizance  that 
it  is  a  universally  recognized  equivalent  of 
that  name.  We  decline  to  do  so.  It  is  some- 
times used  flippantly  to  designate  anyone, 
a«  in  the  colloquialism,  "Sure,  Mike,"  or  in 
W  UItA,(N,S,) 


the  other,  "Are  you  Mike?"  or  "You  think 
you're  Mike."  But  this  figurative  and 
slangy  use  is  too  broad,  and  proves  too  much. 

We  are  of  the  notion  there  is  something 
Celtic  about  "Mike," — a  tang  or  flavor  of 
the  old  sod, — and  that  its  usage  among  Teu- 
tons is  either  malapropos,  mythical,  or 
scant.  The  name  "Michael  Ohlman"  is  self- 
evidently  German,  and  we  have  no  call  to 
judicially  determiner  "Mike"  as  applicable 
to  a  nationality  not  shown  to  have  adopted 
its  use  at  the  fireside  as  part  of  the  mother 
tongue. 

In  this  connection  it  is  not  without  some 
appreciable  weight  that  there  is  no  evidence 
tending  to  show  that  Ohlman  was  known  as 
"Mike"  where  he  lived  in  Illinois,  or  in  Mis- 
souri, where  his  land  lay,  or  that  he  answered 
to  that  name  or  tolerated  such  easy  famil- 
iarity. ~  So  far  as  we  can  see,  it  is  left  to 
the  tax  officers  and  circuit  court  of  Rey- 
nolds county  to  be  the  first  to  joke  or  triflo 
with  his  name;  this,  too,  when  engaged  in 
enforcing  tax  laws,  serving  him  with  sum- 
mons, and  solemnly  enforcing  the  state's 
lien,  and  separating  him  from  the  ownership 
of  his  estate  (no  joking  matter,  withal), 
and  when  the  records  of  Reynolds  county 
showed  his  title  was  got  and  held  in  the 
name  of  "Michael." 

(e)  Michael  is  a  baptismal  name,  sacred 
in  meaning  and  hallowed  by  sacred  legends; 
witness  Saint  Michael,  Michaelmas,  or  the 
great  archangel  whose  prowess  is  vouched 
for  in  accredited  annals  of  those  dim  wars 
seen  by  the  mind's  eye  of  the  blind  Milton, 
in  which  the  Great  Enemy  of  Mankind, 
thrust  forth  by  his  sword,  pitched  headlong 
flaming,  so  that  (as  the  record  runs) : 

"From  morn 
To  noon  he  fell,  from  noon  to  dewy  eve, 
A  summer's  day;  and  with  the  setting  sun 
Dropp'd  from  the  zeuitli,  like  a  falling  star." 

Messrs.  J.  F.  Green  and  W.  A.  Meserve, 

"It  ill  becomes  the  law,  moving  with  dig- 
nity and  venerating  sacredness,  to  deal  in 
flippant  vein  with  such  a  name  as  Michael, 
literally,  in  Hebrew,  "Who  is  like  God." 

If  we  were  to  hold  that  an  order  of  pub- 
lication might  deal  with  those  abbreviations 
in  names  commonly  known  to  all  men,  yet 
"Mike"  is  not  an  abbreviation  of  Michael, 
any  more  than  of  Micah,  Micaiah,  Micha, 
Michah,  Michaiah,  Michal,'  or  others  men- 
tionable.  But  "Mike"  is  not  an  abbreviation 
at  all,  accurately  speaking.  It  is  to  all  in- 
tents and  purposes  a  mere  diminutive,  a 
nickname, — ^a  corruption.  Now,  nicknames 
are  in  a  sense  nicked  names, — ^names  that 
are  snipped,  whittled  off.  They  are  names 
given  in  contempt,  derision,  or  sportive  fa- 
miliarity,— ^a  familiar  or  opprobrious  appel- 
lation. Webster's  International  Diet,  title 
"Nickname."    As  such  appellations  they  have 
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no  place  in  those  judicial  publications  of  no- 
tice by  which  courts  acquire  jurisdiction. 
Otherwise  we  would  have  Amelia  Jones  no- 
tified by  an  order  of  publication  directed  to 
"Sis"  Jones;  or  William  Brown  under  the 
title  of  "Bub"  or  "Bill"  or  "Buck"  Brown; 
or,  if  the  hypothesis  be  indulged  that  the 
master  sculptor  and  painter  were  alive  and 
so  fortunate  as  to  own  real  estate  in  Mis- 
souri, he  would  be  brought  in  under  the 
name  of  "Mike"  Angelo;  or  Winfield  Scott 
(in  like  hypothesis)  under  the  name  of 
**Fuss-and -Feathers"  or  "Hasty-Plate-of  Soup 
Scott;  or  Thomas  H.  Benton  as  "Old 
Bullion"  Benton. 

But  wc  have  pursued  the  matter  far.  We 
think  the  deed  was  void,  because  the  Rey- 
nolds circuit  court  never  acquired  jurisdic- 
tion over  Michael  Ohiman.  This  view  of  the 
matter  precludes  the  necessity  of  consider- 
ing other  questions  made. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  judg- 
men  in  favor  of  plaintiff,  adjudging  title  in 
him  to  all  the  land  in  his  patent. 

All  concur. 
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T. 

SUSIE  M.    SMITH,   Exrx,,  etc.,  of  Banks 
M.  Smith,  Deceased,  et  al. 

(84  Neb.  78,  120  N.  W.  1100.) 

Writ  —  substituted  service  «  legal 
name. 

1.  For  the  purpose  of  giving  constructive 
notice  to  a  defendant  in  a  suit  to  foreclose 
a  mortgage,  where  he  is  not  sued  on  a  writ- 
ten instrument  signed  by  himself,  his  legal 
name  includes  his  first  Christian  name  and 
surname. 

Same  ^  initials  ^  sufficiency. 

2.  Foreclosure  of  a  mortgage  does  not 
devesfr  the  title  of  a  nonresident  defendant 
who  was  sued  by  the  initial  letters  of  his 
name,  there  being  no  personal  service  of 
summons  upon  him  or  appearance  in  his  be- 
half, and  the  record  showing  that  he  did  not 
sign  the  mortgage  or  the  note  secured  there- 

by- 

Adverse  possession  —  suspension  ^ 
ejectment  action  ^  amendment  -^  ef- 
fect. 

3.  Service  of  summons  in  ejectment  ar- 
rests the  running  of  the  statute  of  limita- 
tions in  favor  of  a  defendant  who  claims 
title  by  adverse  possession,  though  the 
form    of    action    is    subsequently    changed, 

Headnotes  by  Rose,  J, 
28  X.,R.A,(N.S,) 


by  amendment  of  plaintiff's  petition,  to  a 
suit  to  redeem. 

Same   ^   unimproved    and    unoccupied 
land  ^  presumption  as  to  possession. 

4.  Unimproved  and  unoccupied  land  i« 
deemed  to  be  in  possessidn  of  the  holder  of 
the  legal  title.* 

Same  ^  establisliment  of  title  —  ele- 
ments. 

5.  Title  by  adverse  possession  is  not  es- 
tablished, unless  the  proof  shows  actual,  ex- 
clusive, and  continuous  possession  under 
claim  of  ownership  for  the  full  statutor}' 
period  of  ten  years 

(April  13,  1009.) 

Note, «  Uhc  of  initials  instead  of  Chri*' 
tian  nafne  in  publication  of  process. 

It  is  clear  that  when  a  defendant  is  not 
correctly  named  in  the  process,  or  his  Chris- 
tian name  is  represented  by  initials  only, 
and  service  of  the  writ  is  actually  made  on 
the  person  intended,  he  is  thereby  informed 
that  he  is  the  person  meant,  and,  unless  he 
appears  and  takes  advantage  of  the  mh- 
nomer  or  defect  by  plea  in  abatement,  the 
judgment  by  default,  rendered  thereupon, 
will  not  be  void.    20  Enc.  PI.  &,  Pr.  p.  1131. 

But  a  distinction  exists  between  such  i 
case  and  a  case  where  the  only  notice  is  b\ 
publication^  and  no  appearance  is  nia<ie. 
While  the  service  of  the  writ  in  the  former 
case  is  a  demonstration  that  the  person  up 
on  whom  it  is  served  is  the  person  intended 
to  be  sued,  in  the  latter  case,  notice  by  pub 
lication  is  a  proceeding  against  the  name, 
and  to  give  such  notice  as  the  service  of  the 
writ  imparts,  the  name  should  be  fully  and 
correctly  set  forth,  and  if  it  is  iiot  so  eer. 
forth,  it  is  ineffectual  as  a  notice.  It  would 
seem  that  a  publication  of  process  against 
J.  Adam  would  impart  the  same  notice  to 
Jacob,  James,  John,  Jane,  or  Julia  Adam: 
but  it  would  not  impart  to  any  one  of 
them  notice  of  the  fact  that  he  or  she  wa.«i 
the  J.  Adam  intended,  while  the  actual 
service  of  such  process  upon  any  one  of 
them  would  inform  him  that  he  was  the 
J.  Adam  against  whom  it  was  directed. 

In  Herbage  v.  McKee,  82  Neb.  354,  117 
N.  W.  706,  it  was  conceded  by  counsel  that 
a  foreclosure  decree  was  void  as  to  defend- 
ants served  by  publication,  and  described 
by  the  initial  letters  of  their  names. 

In  Steinmann  v.  Strimple,  29  Mo.  App. 
478,  it  was  held  that  an  order  of  publication 
in  an  action  to  foreclose  a  mechanics*  lien, 
naming  defendant  as  "J.  Strimple,"  was 
void  as  to  Joab  Strimple. 

In  Hirsh  v.  Weisberger,  44  Mo.  App.  500. 
where  it  appeared  that,  in  an  action  in  at 
tachment  by  a  nonresident,  the  case  pro 
ceeded  in  the  ordinary  course  to  a  judgment 
by  default  and  final  judgment,  after  pub 
lication  of  notice  against  "A,  Weisberger,"  it 
was  held  that  the  court  properly  gra«te<i  j 
his  petition  to  set  aside  the  judgment,  and 
reinstate  the  cause  for  further  proceedings, 
upon  the  ground  that  the  order  of  publico-   | 
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APPEAL  by  plaintiff  from  a  decree  of  the 
District   Court   for   Knox   County   dis- 
missing a  suit  to  redeem  certain  lands  from 
t  mortgage.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   M.   F. .  Harrington  and  W.  B. 
Butler  for  appellant. 

Messrs.  J.  F.  Green  and  W.  A.  Me- 
serve,  for  appellees: 

The  foreclosure  was  valid,  and  Boon  was 
properly  named  and  sued  as  C.  L.  Boon. 

21  Am.  &  Eng.  £nc.  Law,  2d  ed.  pp.  305, 
309,  311;  Binfield  v.  State,  15  Neb.  484,  19 
N.  W.  607;  Schofield  v.  Jennings,  68  Ind. 
233;  Gillespie  v.  Rogers,  146  Mass.  612,  16 
X.  E.  711 ;  Blinn  v.  Chessman,  49  Minn.  140, 
32  Am.  St  Rep.  536,  51  N.  W.  666;  Jones's 
Estate,  27  Pa.  336;  Charleston  v.  King,  4 
M'Cord,  L.  487;  29  Cyc.  Law  &,  Proc.  p. 
269;  Hinkle  v.  Collins,  113  Mich.  106,  71  N. 
W.  481 ;  Perkins  v.  McDowell,  3  Wyo.  328, 
23  Pac  71;  Cox  v.  Durham,  63  C.  C.  A. 
338,  128  Fed.  870;  Ferguson  v.  Smith,  10 
Kan.  398. 

Defendants  have  title  by  adverse  posses- 
sioo. 

Nash  V.  Northwest  Land  Co.  15  N.  D.  666, 
108  K.  W.  792;  Rogers  v.  Benton,  39  Minn. 
39,  12  Am.  St  Rep.  613,  38  N.  W.  765;  01- 
dig  V.  Fisk.  63  Neb.  157,  73  N.  W.  661 ;  Webb 
V.  Thiele,  6ii  Neb.  752,  77  N.  W.  56;  Wiese 
V.  Union  P.  R.  Co.  77  Neb.  40,  108  N.  W. 
175;  Barter  ▼.  Twohig,  158  U.  S.  448,  39 
L.  ed.  1049,  15  Sup.  Ct.  Rep.  883;  Patton 
V.  Dixon,  105  Tenn.  97,  58  S.  W.  299;  Ol- 
son V.  Howard,  38  Wash.  15,  80  Pac.  170; 


Jones  V.  Perry,  10  Yerg.  59,  30  Aw.  Deo, 
430;  Westerfleld  v.  South  Omaha  Loan  & 
Bldg.  Asso.  75  Neb.  53,  105  N.  W.  1087,  107 
N.  W.  1010. 

The  statute  of  limitations  continued  to 
run  until  the  filing  of  the  amended  petition. 

Currier  v.  Teske,  82  Neb.  315,  117  N.  W. 
712;  StuU  V.  Masilonka,  74  Neb.  309,  104' 
N.  W.  188,    108  N.  W.  166. 

Rose,  J.,  delivered  the  opinion  of  the 
court: 

The  subject-matter  of  litigation  in  this 
suit  is  640  acres  of  land  in  Knox  county. 
Both  parties  claim  title.  When  Clement  L. 
Boon  was  the  undisputed  owner,  he  con- 
veyed the  land  and  160  acres  more  to  Ellis 
W.  Wall,  January  1,  1800.  Eight  days  lat- 
er, the  grantee  and  his  wife  mortgaged  the 
entire  tract  of  800  acres  to  Pierce,  Wright, 
&  Company  for  $2,850,  and  by  deed  dated 
January  11,  1800,  reconveyed  it  to  Boon, 
subject  to  the  encumbrance  thus  created. 
Boon  did  not  pay  the  taxes,  interest,  or  the 
mortgage,  but  left  the  state  a  year  or  two 
later,  and  never  returned.  September  28, 
1903,  Boon  executed  and  delivered  to  Paul 
Butler  a  quitclaim  deed  to  the  premises,  and 
the  latter's  interest  was  transferred  to  plain- 
tiff,  March  7,  1004.  In  the  n^eantime,  Henry 
H.  Drake  became  the  owner  of  the  mortgage, 
brought  suit  March  1,  1801,  to  foreclose  his 
lien,  procured  a  decree  of  foreclosure,  bouglit 
the  land  August  18,  1894,  at  judicial  sale 
thereunder,  which  was  confirmed  September 
25,   1804,   and  received,   April   27,   1895,   a 


tion  used  the  initial  instead  of  using  his 
real  Christian  name,  which  was  Aaron. 

In  Skelton  ▼.  Sackett,  91  Mo.  377,  3  S. 
W.  874,  it  was  held  that  an  order  of  pub- 
lication which  named  the  defendant  as  Q. 
R.  Xoland  did  not  give  the  court  jurisdic- 
tion in  a  tax  suit  against  Quinces  R.  No- 
land  for  delinquent  taxes  on  land  granted 
by  letters  patent  to  Quinces  R.  Noland, 
where  there  was  no  appearance  under  such 
publication. 

In  McDermott  v.  Gray,  198  Mo.  266,  95 
S.  W.  431,  it  was  said  that  while  the  rule 
of  the  foregoing  cases  is  the  general  rule, 
there  are  well-understood  exceptions  to  the 
same;  and  it  was  held  that  one  exception 
was  where  a  man  secured  a  marriage  li- 
cense which  described  him  by  his  initials, 
and  he  was  married  by  the  same  initials, 
in  which  case  a  publication  directed  to  him 
by  such  initials,  in  a  suit  ior  divorce  by 
bis  wife,  was  sufficient. 

And  in  Elting  v.  Gould,  96  Mo.  535,  9  S. 
W.  922,  it  was  held  that,  in  an  action  to 
enforce  a  lien  for  taxes  on  land,  an  order 
for  service  by  publication  was  sufficient 
which  designated  the  owner  by  the  initiels 
of  his  Christian  names,  where  his  name  was 
•0  written  in  the  recorded  deeds  to  the  land. 
But  in  Kahn  v.  Thorpe,  43  Wash.  463, 
^6  Pac.  855,  a  tax  foreclosure  action,  it  was 

2J^  LR.A.(N.S.) 


held  that  although  the  property  was  as- 
sessed on  the  tax  rolls  to  Joseph  G.  Tiiorpe, 
a  published  summons  running  to  J.  G. 
Thorpe  was  sufficient.  This  wns  btised  up- 
on the  ground  that  the  proceedings  were  in 
rem  against  the  land,  not  against  the  per- 
son ojf  the  owner,  and  that  th^  evidence 
showed  that  he  was  commonly  known  by 
the  latter  name. 

In  the  first  two  cases  cited  in  the  note 
to  Illinois  C.  R.  Co.  v.  ITasenwinkle,  15 
L.R. A. ( N.S. )  129  (upon  the  question  of 
summons  or  notice  to  a  person  by  wrong 
initial),  it  appeared  that  service  was  had 
by  publication  in  which  merely  the  initial 
letters  of  the  Christian  names  were  used, 
but  that  these  initials  appeared  in  an  in- 
verse or  improper  order,  for  which  reason 
the  notices  were  held  inefTectual.  In  each 
case  the  court  expressly  said  it  was  not 
called  upon  to  determine  the  sufficiency  of 
a  notice  which  contains  only  the  initial  let- 
ter of  the  Christian  name. 

As  to  the  omission  of  the  Christian  name 
in  the  publication  of  process,  see  note  to 
Whitney  v.  Masemore,  11  L.R.A.(N.S.) 
676. 

As  to  the  use  of  a  nickname  in  the  pub- 
lication of  process,  see  Ohlman  v.  Clarkson 
Sawmill  Co.  ante,  432. 
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sIierifT's  deed  to  tlie  entire  tract  c'  800  acres. 
Through  mesne  conveyances  from  Drake,  de- 
fendants claim  title  to  the  C40  acres  in  con- 
troversy, and  are  now  in  possession  thereof. 
Plaintiff  instituted  a  suit  in  ejectment 
against  them  March  ]1,  1005,  for  the  realty 
in  dispute.  In  their  answer  defendants 
pleaded  the  mortgage  described,  an  assign- 
ment to  Drake,  nonpayment,  foreclosure,  a 
judicial  sale,  the  shcrifl's  deed,  title  in  them- 
selves through  mesjie  conveyances  from 
Drake,  and  adverse  possession  for  ten  years. 
After  the  court  acquired  jurisdiction  in  the 
ejectment  suit,  plaintiff  was  permitted  to 
amend  her  petition  by  changing  the  form  of 
action  to  a  suit  to  redeem  the  land,  and  to 
require  defendants  to  account  for  rents  and 
profits.  If  plaintiff  has  any  right  to  re- 
deem, it  rests  on  the  quitclaim  deed  from 
Boon  and  the  conveyance  from  Boon's  gran- 
tee to  plaintiff.  Defendants  have  no  title, 
unless  it  is  derived  from  the  sherilFs  deed 
to  Drake,  or  acquired  by  adverse  possession. 
The  trial  resulted  in  a  decree  for  defendants. 
The  suit  was  dismissed,  and  plain  till'  ap- 
peals. 

The  trial  court  held  that  Boon's  title  was 
'devested  and  the  right  to  redeem  terminated 
by  the  foreclosure  of  the  mortgage.  Plain- 
tiff insists  that,  this  holding  was  erroneous. 
and  that  the  foreclosure  proceedings  were 
void  for  the  following  reasons:  Boon  did 
not  sign  the  mortgage  or  the  notes  secured. 
He  was  sued  by  the  initial  letters  of  his 
name.  There  was  no  notice  except  by  pub- 
lication. The  verification  in  Drake's  peti- 
tion did  not  state  that  he  could  not  discov- 
er Boon's  true  name,  and  neither  the  sum- 
mons nor  notice  contained  the  words  "real 
name  unknown,"  as  required  by  §  ] 48  of  the 
Code.  The  title  to  the  land  described  in 
Drake's  petition  stood  on  the  public  records 
in  the  name  of  Clement  L.  Boon.  On  these 
facts,  plaiiiliiT  argues  that  the  district  court 
had  no  jurisdiction  to  bar  her  equity  of  re- 
demption, and  that  the  sheriff's  deed  was 
void.  In  an  effort  to  meet  this  attack  on  the 
foreclosure  proceedings,  defendants  adduced 
proof  in  the  present  case  to  show  that  in  the 
name  of  "C.  L.  Boon"  he  transacted  business, 
accepted  deeds,  transferred  realty,  and  acted 
in  the  capacity  of  deputy  county  clerk  and  of 
notary  public.  It  is  insisted  by  defendants 
that  these  facts  show  that  he  was  sued  by 
his  true  name.  They  have  argued  this 
point  at  some  length,  and  have  referred  to  a 
number  of  cases  in  support  of  their  conten- 
tion. Their  view  of  the  law,  however,  cannot 
be  accepted  as  applicable  to  the  present  con- 
troversy. Statutes  creating  a  method  for 
bringing  a  defendant  into  court  without  per- 
sonal service  are  strictly  construed,  where 
actual  notice  may  never  reach  him.  Stull 
v.  Masilonka,  74 'Neb.  322,  104  N.  W.  ]88, 
108  N.  W.  166.  For  the  purpose  of  con- 
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structive  notice  under  the  statutes  of  this 
state,  in  a  case  where  defendant  is  not  sued 
on  a  written  instrument  signed  by  himself, 
the  legal  name  of  a  defendant  includes  his 
first  Christian  name  and  surname  or  patro- 
nymic. Enewold  v.  Olsen,  39  Neb.  59,  22 
L.R.A.  673,  42  Am.  St.  Rep.  657,  67  N.  W. 
765.  Not  having  been  so  described  as  a  de- 
fendant, Boon's  title  was  not  devested  by  the 
foreclosure  proceedings,  since  he  was  not 
personally  served  with  notice^  did  not  appear 
in  the  case,  and  did  not  sign  the  mortgage  or 
notes  secured  by  the  name  of  C.  L.  Boon  or 
by  any  other  name.  Herbage  ▼.  McKee,  82 
Neb.  354,  117  N.  W.  706;  Enewold  v.  Olscn, 
supra.  The  law  required  personal  senioe 
when  Boon  was  not  sued  by  his  true  name. 
He  was  protected  by  that  law.  The  fatal 
defect  deprived  the  court  of  jurisdiction  to 
bar  his  right  of  redemption.  In  the  present 
suit,  the  law  was  not  abrogated  nor  jurisdic- 
tion restored  in  the  foreclosure  proceeding 
by  proof  that  Drake  sued  him  by  the  initial 
letters  used  by  himself,  and  by  which  he  was 
known  in  the  community.  It -follows  that 
the  title  of  defendants  fails  in  so  far  as  it 
rests  on  the  slierifT's  deed  to  Drake. 

Plaintiff  also  complains  of  the  trial 
court's  ruling  that  defendants  have  title  to 
the  land  by  adverse  possession.  The  objec- 
tion to  this  finding  is  that  there  is  no  evi- 
dence to  support  it.  Plain titf  commenced 
her  action  in  ejectment  March  11,  1905. 
Summons  was  issued  the  same  day  and  aft- 
erward returned  with  the  appearance  of  each 
of  the  defendants  indorsed  thereon.  She 
takes  the  position  that  the  running  of  the 
statute  of  limitations  against  her  cause  of 
action  was  arrested  March  11,  1905,  when 
the  summons  was  issued.  Defendants  insist 
that  the  ejectment  suit  was  abandoned,  and, 
by  reason  thereof,  the  statute  of  limitations 
continued  to  run  until  her  action  to  redeem 
was  barred  at  a  later  date.  The  question 
thus  presented  is  not  an  open  one  in  this 
state.  Under  both  petitions,  plaintiff  asked 
the  court  to  protect  her  title,  and  the  chang- 
ing of  the  form  of  action  did  not  delay  the 
assertion  of  her  rights  until  she  filed  in  the 
ejectment  suit  her  amended  petition  to  re- 
deem the  land.  Defendants  having  waived 
service  of  summons  in  ejectment,  the  run- 
ning of  the  statute  of  limitations  was  ar- 
rested when  it  was  issued,  March  11,  1905. 
In  McKeighan  v.  Hopkins,  19  Neb.  33,  26  N. 
W.  614,  plaintiff,  by  amendment  of  his  peti- 
tion, changed  the  form  of  his  action  from 
ejectment  to  a  suit  to  redeem;  and  this 
court,  in  an  opinion  delivered  by  Chief  Jus- 
tice Maxwell,  held  that  the  statute  of  limi- 
tations ceased  to  run  from  the  date  of  the 
summons  in  ejectment,  saying:  "The  plain- 
tiff sought  in  the  original  petition  to  rfc^v- 
er  the  land,  because  he  was  the  owner  there- 
of;   and   in  the  amended   petition,  filed  by 
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him  by  leave  of  court,  lie  seeks  to  recover 
the  land  in  question  upon  the  ground  that 
he  ia  the  owner  of  the  same,  but,  while 
asking  equity,  he  offers  to  do  equity  by  pay- 
ing the  defendant  all  valid  claims  held  by 
him  against  the  laud.  The  cause  of  action 
is  the  same,  although  the  relief  is  sought  in 
a  different  manner  from  that  in  the  first  pe- 
tition. This,  however,  does  not  change  the 
cause  of  action,  and  the  statute  of  limitation 
ceased  to  run  when  the  summons  which  was 
served  on  him  was  issued." 

To  establish  title  by  adverse  possession, 
it  was  therefore  necessary  for  defendants  to 
show  that  Drake  took  actual  and  exclusive 
possession  of  the  premises  as  early  as  March 
11,  1895.    Clark  v.  Hannafeldt,  79  Neb.  560, 
113  N.  W.  135.    Drake's  action  in  attempt- 
ing to  enforce  his  mortgage  against  the  real 
estate  was   inconsistent  with  his  claim  of 
title  by  adverse  possession.     McKeighan  v. 
Hopkins,   supra.     He  received  the  sheriff's 
deed  through  which  defendants  claim  title 
as  late  as  April   27,   1895,  and  ten   years 
had  not  elapsed  March  11,  1005,  when  plain- 
tiff's ejectment   suit   arrested   the   running 
of  the  statute  of  limitations.    There  is  evi- 
dence that  Drake  and  his  gi*antees  did  not 
have  exclusive  occupancy  for  the  statutory 
period;  that  the  land  was  never  cultivated 
after  1890;  and  that  it  was  open  territory 
or  commons  where  cattle  ran  at  large  as  late 
as  May  24,  1895.    Unimproved  and  unoccu- 
pied land  is  presumed  to  be  in  possession  of 
the  person  holding  the  legal  title.     Herbage 
V.  McKee,  supra;   Yorgeiisen  v.  Yorgensen, 
6  Xeb.  384;  Troxell  v.  Johnson,  62  Neb.  46, 
71  N.  W.  9C8.     There  is  no  pretense  that 
Drake  ever  made  a  personal  effort  to  take 
possession  of  the  premises.    Defendants  rely 
chiefly  on  the  testimony  of  E.  D.  Wigton  to 
establish  title  by  adverse  possession.     Wig- 
ton  lived   in    Sioux   City,     Iowa,    and   was 
Drake's  attorney.     For  a  time  John  Green 
was   lessee    and    Robert  Peyton    was  local 
»gent  under  Wigton's  directions.     Wigton 
testified  that  he  came  over  from  Iowa,  and 
went  out  to  the  land  in  the  summer  or  fall 
of  1893.   When  asked  what  he  did  upon  that 
occasion  with  reference  to  taking  possession, 
he  answered:     "I  viewed  the  land,  and  it 
was  particularly  pointed  out  to  me  by  a  Mr. 
Green,  who  had  been  using  it  for  grazing 
purposes;  and  I  informed  Mr.  Green  that  I 
represented  the  man  who  held  the  mortgage 
sgainst  the  land,  and  that  the  interest  on 
the  mortgage  and  taxes  were  delinquent,  and 
that  I  had  charge  of  the  land  for  my  client, 
«nd  mstructed  him  that  the  rents  hereafter 
would  be  payable  to  my  client;   Mr.  Boon 
and  Mr.  Wall  both  being  out  of  the  country, 
*nd  unable  to  reach  them  by  any  usual  proc- 
ess." 

Wigton  further  stated  that  on  behalf  of 
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Drake  he  declared  himself  to  be  in  possea- 
sion  of  all  the  laud  described  in  tlie  mort- 
gage, and  claimed  the  same  against  all  the 
world;  that  he  actually  took  possession 
openly  and  notoriously  under  claim  of  own- 
ership; that  Green  was  pasturing  the  land 
at  the  time,  and  was  instructed  to  make 
settlement  with  Peyton;  and  that  Green 
agreed  to  recognize  Drake  as  landlord.  Wig- 
ton also  testified  that  he  afterward  saw  the 
land  on  two  different  occasions.  Green  stat- 
ed that  he  never  rented  the  land  from  Wig- 
ton, and  never  paid  any  rent  except  to  Pey- 
ton. Peyton  said  he  never  leased  the  laud 
to  anyone  before  May  24,  1895,  and  that  the 
first  rent  received  was  for  the  period  between 
May  24,  1895,  and  January  1,  1896.  The 
lease  is  in  the  record.  It  is  dated  May  24, 
1895,  expired  January  1,  1890,  and  is  signed 
by  Green  and  Peyton.  In  a  letter  dated 
May  17,  1895,  Wigton  wrote  Peyton  as  fol- 
lows: "We  have  arranged  to  take  legal 
steps,  if  necessary,  to  disabuse  Mr.  Gieen 
of  his  idea  in  regard  to  control  of  the  land. 
.  .  •  It  might  be  Green  would  rent  land, 
but  he  must  first  get  the  idea  of  his  right 
to  the  land  out  of  his  head."  In  a  letter 
dated  May  22,  1895,  Wigton  wrote  Peyton 
further:  "You  may  rent  the  land  to  Green 
for  pasturage  for  $40  cash,  lease  to  run  to 
January  1,  1898.  Sign  lease  'Henry  H. 
Drake'  by  you  as  agent,  and  have  it  distinct- 
ly understood  therein  that  Greeu  acknowl- 
edges Drake's  ownership,  and  that  he  will 
give  possession  without  further  trouble  Jan- 
uary 1.  Green's  claim  to  the  land  is  entire- 
ly without  foundation,  even  if  he  had  rented 
it  from  some  otiier  party,  as  the  sheriff's 
deed  entitled  Drake  to  possession."  Wig- 
ton's  testimony  that  he  viewed  the  land, 
and  his  conclusion  that  he  took  possession 
for  Drake,  when  considered  with  his  letters 
and  the  entire  record,  fail  to  show  actual 
and  exclusive  possession  under  claim  of 
ownership  prior  to  May  24,  1895.  From 
that  date  ten  years  did  not  elapse  before 
plaintiff  brought  her  ejectment  suit,  March 
11,  1905.  Defendants'  testimony  has  been 
carefully  considered,  and  is  found  to  be 
wholly  insufficient  to  establish  title  by  ad- 
verse possession  for  the  full  statutory  pe- 
riod. 

Delay  on  the  part  of  plaintiff  in  bringing 
her  suit  is  also  urged  to  defeat  her  recovery, 
but  the  rule  in  this  state  is  that  an  action 
to  redeem  may  be  brought  at  any  time  before 
the  statutory  bar  of  ten  years  is  complete. 
Dickson  v.  Stewart,  71  Neb.  424,  115  Am. 
St.  Rep.  696,  98  N.  W.  1085.  For  the  rea- 
sons  given,  the  decree  of  the  District  Court 
is  reversed,  and  the  cause  remanded  for  fur* 
ther  proceedings. 

Petition  for  rehearing  denied. 
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Executor  —  overpayment  —  right  to  re- 
cover. 

1.  An  executor  who,  under  the  mistaken 
belief  that  the  estate  is  solvent,  pays  a 
claim  in  full,  may,  upon  ascertaining  the 
fact  of  its  insolvency,  recover  the  excess  over 
the  portion  equitably  due  the  claimant. 

Surrogate's  decree  —  person  not  party 
—  binding  effect. 

2.  One  holding  a  claim  against  a  dece- 
dent's estate  is  not  bound  by  a  decree  of  the 
surrogate's  court  in  a  proceeding  to  which 
he  is  not  a  party,  settling  the  executor's  ac- 
counts, and  declaring  the  estate  to  be  in- 
solvent, nor  by  a  decree  entered  on  petition 
of  the  executor's  surety,  amending  the  origi- 
nal decree  by  restnting  tlie  dividend  to  which 
creditors  were  entitled,  after  a  citation  to 
such  claimant  to  attend  the  hearing. 


Executor  —  overpayment  —  carrying  on 
business  —  effect. 

3.  That  the  executor,  after  paying  a  claim 
against  the  estate  in  full,  carries  on  deep 
dent's  business  for  a  time  at  a  loss,  does 
not  prevent  his  recovering  the  overpayment 
in  case  the  estate  proves  to  be  insolvent,  if 
it  is  not  made  to  appear  that  such  conduct 
in  any  manner  affected  the  respective  right-^ 
or  relations  of  the  executor  and  claimant. 

(May  17,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Monroe 
County,  entered  upon  a  directed  verdict  for 
plaintiff  in  an  action  brought  to  recover 
back  money  alleged  to  have  been  overpaid  to 
defendant  as  a  creditor  of  the  estate  of  Ja- 
son G.   Cooke,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Pcrcival  DeWltt  Oviatt,  for  appel- 
lant: 

A  creditor  cannot  be  compelled,  in  the  ab- 
sence of  statute,  to  refund  a  portion  of  the 
moneys  he  has  obtained  from  an  insolvent 


Note.  —  Right  of  exetnttor  or  adtniniS" 
trator  to  recover  hacic  from  creditor 
excessive  payments  made  under  the 
tniytftken  belief  that  estate  was  sol' 
vent. 

It  may  be  laid  down  as  a  rule  supported 
by  the  weight  of  judicial  authority  that  an 
executor  or  administrator  who,  under  the 
mistaken  belief  that  the  estate  is  solvent, 
pays  the  claim  of  a  creditor  in  full,  may, 
upon  ascertaining  the  fact  of  its  insolvency, 
recover  the  excess  over  the  pro  rata  share 
due  the  claimant. - 

This  rule,  in  addition  to  Woodruff  v. 
H.  B.  Claflin  Co.  and  those  cases  therein 
suiTiciently  cited  and  reviewed,  is  also  sup- 
ported by  Tarplee  v.  Capp,  25  Ind.  App. 
60,  60  N.  E.  270;  Walker  v.  Bradley,  3 
Pick.  201;  Bliss  v.  Lee,  17  Pick.  83;  Heard 
V.  Drake,  4  Gray,  614. 

In  East  V.  Ferguson,  69  Ind.  309,  it  was 
held  that  an  administrator  may  recover  the 
amount  due  the  estate  from  a  debtor,  and 
compel  him,  being  also  a  creditor,  to  file 
his  debt  against  the  estate,  and  share  pro 
rata  therein  as  other  creditors,  where  it  ap- 
peared that  upou  settlement  with  such  cred- 
itor, through  mutual  mistake  that  the  es- 
tate was  solvent,  his  claim  was  allowed 
in  full. 

A  case  closely  related  to  the  above,  al- 
though possibly  not  directly  in  point,  is 
Moore  v.  Moore,  88  Ky.  083,  ]1  S.  W.  780, 
where  it  was  held  that  the  wife  of  a  tes- 
tator, who,  in  accordance  with  the  letter's 
wishes,  paid  creditors  out  of  the  proceeds  of 
an  insurance  policy  in  her  favor,  under  the 
mistaken  belief  that  the  estate  was  sol- 
vent, and  that  she  would  be  indemnified, 
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might,  upon  finding  that  the  estate  was  in- 
solvent, compel  the  creditors  to  refund  the 
insurance  money,  and  to  take  of  the  estate 
their  pro  rata  share  of  the  assets. 

However,  as  will  be  noted  from  the  cases 
cited  in  the  Woodruff  Case,  there  are  a 
few  which  have  denied  the  right  of  an  exec- 
utor or  administrator  to  maintain  an  action 
of  this  character. 

In  Lawson  v.  Hansborough,  10  B.  Moii. 
147,  it  was  held  that  when  an  administrator 
pays  a  debt  in  full  to  a  creditor,  under  the 
mistaken  belief  that  the  estate  is  solvent, 
such  mistake  being  the  result  of  his  own 
negligence,  he  cannot  recover  of  such  credit- 
or in  equity  the  surplus  paid  over  what 
would  have  been  the  creditor's  pro  rata 
share  of  the  estate.  The  court,  in  distin- 
guishing Walker  v.  Hill,  17  Mass.  380,  cited 
in  the  Woodruff  Case,  said:  "Although  it 
may  be  inferred  from  the  opinion  of  the 
court  in  that  case,  that  their  statute  for 
the  administration  and  settlement  of  estates 
is,  in  many  of  its  leading  provisions,  simi- 
lar to  ours,  yet  there  may,  and  probably  do. 
exist,  some  distinctive  features  in  the  two 
statutes  which  demand  a  different  rule  to  pre- 
vail in  relation  to  the  question  in  this  case. 
Our  statute  certainly  contemplates  a  class  of 
cases  where  the  executor  or  administrator 
will  pay  the  debts  at  his  own  risk,  although 
he  may  deem  the  estate  sufficient  to  pay  all 
the  debts  of  the  decedent.  There  would  be  no 
propriety  in  the  language  used  by  the  stat- 
ute, nor  would  it  be  allowing  to  it  any 
meaning,  if  an  exposition  he  given  to  it 
by  which  a  mere  mistaken  belief  entertained 
by  the  executor  or  administrator  as  to  the 
suflRciency  of  the  assets,  no  matter  how  it 
originated,  or  what  cause  produced  i<^  vill 
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estate  id  payment  of  his  claim,  where  the 
personal  representative  pays  the  claim  upon 
the  assumption  that  the  estate  is  solvent, 
but  previous  to  the  time  when  the  law  would 
compel  him  tx>  make  such  payment. 

18  Cyc.  Law  &  Proc.  p.  851;  Beardsley  v. 
Marsteller,  120  Ind.  319,  22  N.  E.  315;  Eg- 
bert V.  Rush,  7  Ind.  706;  Adams  v.  Smith, 
J9  Nev.  259,  9  Pac.  337,  10  Pac.  353;  Whit- 
ted  V.  Nash,  66  N.  C.  690;  Gulke  v.  Uhlig, 
55  How.  Pr.  434;  Johnson  v.  Molsbee,  5  Lea, 
444;  Carson  v.  McFarland,  2  Rawle,  118,  19 
Am.  Dec.  627 ;  Findlay  v.  Trigg,  83  Va.  639, 
3  S.  E.  142;  Staples  v.  Staples,  85  Va.  76, 
7  S.  E.  199;  Story,  Eq.  Jur.  11th  ed.  §  90. 

As  the  paj'ment  was  voluntary,  was  made 
within  six  months  of  the  death,  and  was  a 
compromise,  the  administratrix  cannot  re- 
cover. 

Re  Oilman,  92  App.  Div.  462,  87  N.  Y. 
Supp.  128;  Chouteau  v.  Suydam,  21  N.  Y. 
179;  Commercial  Bank  v.  Rochester,  42 
Barb.  488;  New  York  &  H.  R.  Co.  v.  Marsh, 
12  N.  Y.  308;  Lawyers'  Surety  Co.  v.  Rei- 
nach,  25  Misc.  150,  54  N.  Y.  Supp.  205,  23 
Misc.  242,  51  N.  Y.  Supp.  162;  Windbiel  v. 
Carroll,  16    Hun,    101;  Hess    v.  Cohen,  20 


Misc.  333,  45  N.  Y.  Supp.  934;  Mutual  L. 
Ins.  Co.  V.  Wager,  27  Barb.  354. 

The  debts  the  administratrix  contracted 
in  the  business  were  inferior  to  a  debt  of 
the  intestate,  and  she  wrongfully  paid  these 
business  debts,  contracted  subsequent  to  the 
death,  from  the  assets  which  were  applica- 
ble to  the  payment  of  defendant's  debt. 

18  Cyc.  Law  &  Proc.  pp.  241,  244,  555; 
Ferrin  v.  Myrick,  41  N.  Y.  315;  Farrelly  v. 
Schaettler,  121  App.  Div.  678,  106  N.  Y. 
Supp.  445;  Willis  v.  Sharp,  113  N.  Y.  686, 
4  L.R.A.  493,  21  N.  E.  705;  Austin  v.  Mun- 
ro,  47  N.  Y.  360;  Morrow  v.  Morrow,  2 
Tenn.  Ch.  549. 

The  decree  resettling  the  accounts  of  the 
administratrix,  which  is  the  plaintiff's  only 
basis  for  recovery,  was  made  without  juris- 
diction. As  to  this  defendant,  at  least,  it 
is  void,  and  its  admission  in  evidence  con- 
stitutes error. 

Rockwell  v.  Carpenter,  25  Hun,  629 ;  Park- 
er v.  Linden,  69  Hun,  359,  13  N.  Y.  Supp. 
95;  Heath  v.  New  York  Bldg.  Loan  Bkg.  Co. 
146  N.  Y.  260,  40  N.  E.  770;  Foley  v.  Foley, 
15  App.  Div.  276,  44  N.  Y.  Supp.  588;  Fan- 
non  V.  McNally,  33  App.  Div.  609,  53  N.  Y. 


authorize  the  reclamation  of  the  money,  so 
far  as  it  exceeds  the  ratable  share  of  the 
debts  paid." 

So,  in  Brooking  v.  Farmers'  Bank,  83  Ky. 
431,  it  was  held  that  notwithstanding  a 
statute  to  the  effect  that  when  a  personal 
representative  shall  pay  to  a  creditor  an 
undue  proportion  of  his  demands,  under  a 
mistake  as  to  the  solvency  of  the  estate,  he 
may  recover  from  the  creditor  the  amount  of 
the  overpayment,  such  personal  representa- 
tive cannot  recover  from  the  holder  of  a 
note,  who,  under  the  mistaken  belief  that 
the  estate  was  solvent,  had  been  paid  in 
full,  where  it  appeared  that  the  sureties 
liable  for  the  payment  of  the  note  had  been 
released  through  the  negligence  and  bad 
faith  of  the  administrator. 

Where  the  creditor  expressly  agrees  to 
Mund  upon  it  being  found  that  the  estate 
is  insolvent,  it  would  seem  as  a  matter  of 
course  that  the  executor  or  administrator 
may  recover  the  overpayment.  Wright  v. 
Jordan,  71  Ind.  1;  Beardsley  v.  Marsteller, 
120  Ind.  319,  22  N.  E.  315;  Hatcher  v.  Roy- 
•ter.  14  Lea,  222. 

The  administrator  cannot  recover  the 
overpayment  where  the  commissioners  of  in- 
solvency returned  a  list  of  claims  allowed 
hy  them  after  the  time  limited  in  their 
wjniinission,  although  the  judge  of  probate 
thereafter  ordered  a  payment  of  the  divi- 
<lend8  to  the  creditors.  Bascom  v.- Butter- 
field,  1  Met.  536. 

So,  an  executor  cannot  recover  the  over- 
payment, made  more  than  a  year  after  his 
appointment,  where  a  statute  provides  in 
effect  that  if  an  executor  or  administrator 
*hall  not,  within  one  year  after  notice  given 
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of  his  appointment,  have  notice  of  demands 
against  the  estate  which  will  authorize  him 
to  represent  the  estate  insolvent,  he  may 
proceed  to  pay  the  debts  due  from  the  es- 
tate, and  the  creditors,  if  subsequent  de- 
mands arise  from  other  creditors,  shall  not 
be  liable  to  refund  any  part  of  the  amount 
received  by  them.  Colegrove  v.  Kobinson, 
11  Met.  238. 

It  would  follow  that  a  payment  made 
within  the  year  would  not  come  within  the 
above  statute,  and  the  overpayment  might 
be  recovered  by  the  personal  representative. 
Heard  v.  Drake,  sup^. 

In  Austin  v.  Henshaw,  7  Pick.  46,  where 
the  executor  of  an  estate  promised  a  debtor 
that  if  the  latter  would  secure  a  note  due 
from  the  estate  to  a  certain  creditor,  he 
would  allow  the  note  towards  the  payment 
of  his  debt,  it  was  held,  upon  the  estate 
afterwards  proving  insolvent,  that  the  ex- 
ecutor could  not  recover  of  the  debtor  the 
difference  between  the  amount  of  the  note 
and  the  dividends  decreed  upon  it;  since,  as 
the  court  said,  the  negotiations  for  the  pro- 
curing of  the  note  were  made  at  the  request 
of  the  executor,  and  he  could  not  be  permit- 
ted to  throw  the  loss  upon  the  defendant. 

An  administrator  cannot  recover  back  the 
whole  amount  so  paid,  but  only  the  amount 
of  the  overpayment.  Morris  v.  Porter,  87 
Me.  510,  33  Atl.  15. 

The  right  of  an  executor  or  administra- 
tor to  recover  overpayments  to  creditors 
does  not  accrue  when  the  estate  is  repre- 
sented insolvent,  nor  when  commissioners 
are  appointed,  but  when  the  decree  of  dis- 
tribution is  made.  Flint  v.  Valpey,  130 
Mass.  385. 
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Supp.  1032;  Ray  v.  New  York  Bay  Exten- 
sion R.  Co.  34  App.  Div.  6,  63  N.  Y.  Supp. 
1052;  Smith  v.  Smith,  40  App.  Div.  251,  57 
N.  Y.  Supp.  1122;  Muller  v.  Naumann,  85 
App.  Div.  337,  83  N.  Y.  Supp.  488;  Duns- 
comb  V.  Poole,  41  Misc.  335,  84  N.  Y.  Supp. 
749. 

A  surrogate's  court,  having  only  statutory 
powers,  and  being  of  an  inferior  and  limit- 
ed jurisdiction,  would  have  no  such  power 
to  amend  as  is  possessed  by  a  court  of  gen- 
eral jurisdiction,  unless  such  a  power  were 
given  expressly  by  statute.  Tliere  is  no 
such  statute  giving  New  York  surrogate 
courts  such  powers. 

Singer's  Estate,  6  N.  Y.  Civ.  Proc.  Rep. 
393;  Re  Tilden,  98  N.  Y.  442;  Re  Soule,  72 
Hun,  694,  25  N.  Y.  Supp.  270;  Re  Monteitli, 
27  Misc.  103,  58  N.  Y.  Supp.  379;  Re  Haw- 
ley,  100  N.  Y.  206,  3  N.  E.  68;  Re  Mount, 

27  Misc.  411,  58  N.  Y.  Supp.  176;  Re  Hay- 
ward,  44  App.  Div.  265,  60  N.  Y^  Supp.  636; 
Re  Wallace,  28  Misc.  003,  59  N.  Y.  Supp. 
1084;  Re  Douglas,  52  App.  Div.  303,  65  N. 
Y.  Supp.  103 ;  Re  Walrath,  37  Misc.  696,  76 
N.  Y.  Supp.  448;  Yale  v.  Baker,  2  Hun,  468; 
Melcher  v.  Stevens,  1  Dem.  123. 

A  surety,  although  not  a  party  to  the  first 

proceeding,  and  although  not  named  in  the 

first  decree,  was  bound  by  that  decree,  had 

*the  right  to  intervene  in  the  proceeding,  and 

likewise  the  right  to  appeal. 

Poillon  V.  Volkenning,  11  Hun,  385;  Mc- 
Mahon  v.  Smith,  24  App.  Div.  25,  49  N.  Y. 
Supp.  93;  Casoni  v.  Jerome,  58  N.  Y.  315; 
Deobold  v.  Oppermann,  111  N.  Y.  531,  2 
L.R.A.  644,  7  Am.  St.  Rep.  760,  19  N.  E.  94; 
Scofield  V.  Churchill,  72  N.  Y.  505;  Gerould 
v.  Wilson,  81  N.  Y.  583;  Re  Sill,  41  Misc. 
270,  84  N.  Y.  Supp.  213;  Brownell  v.  Sny- 
der, 122  App.  Div.  246,  106  N.  Y.  Supp.  771 ; 
2  Cyc.  Law  &  Proc.  p.  638;  Hotchkiss  v. 
Piatt,  7  Hun,  56,  affirmed  in  66  N.  Y.  620; 
Re  St.  John,  104  App.  Div.  460,  93  N.  Y. 
Supp.  836. 

Messrs.  0*Brlen  &  0*Brien,  for  re- 
spondent : 

The  decree  resettling  the  accounts  of  the 
administratrix,  in  a  proceeding  to  which  the 
defendant  was  a  party,  is  binding  upon  the 
defendant  as  to  all  matters  therein  adjudi- 
cated, and  cannot  now  be  attacked  collater- 
ally. 

Re  Douglas,  60  App.  Div.  64,  69  N.  Y. 
Supp.  687;  Re  Hood,  90  N.  Y.  512;  Re  Til- 
den, 98  N.  Y.  434 ;  Sipperly  v.  Baucus,  24  N. 
Y.  49;  Hotchkiss  v.  Piatt,  7  Hun,  66,  af- 
firmed in  66  N.  Y.  620;  Re  §t.  John,  104  App. 
.  Div.  460,  93  N.  Y.  Supp.  836. 

A  petition  to  vacate  or  modify  a  decree, 
by  a  person  not  a  party  thereto,  but  preju- 
diced thereby,  is  an  original  special  proceed- 
ing, not  a  motion  in  the  old  proceeding. 

Re  Regan,  167  N.  Y.  338,  60  N.  E.  658; 

28  L.R.A.(N.S.) 


Re  Killan,  172  N.  Y.  547,  63  L.R.A.  95,  65 
N.  E.  661;  Re  Tilden,  98  N.  Y.  442;  Re 
Miles,  33  Misc.  147,  68  N.  Y.  Supp.  368,  af- 
firmed in  170  N.  Y.  75,  62  N.  E.  1084;  Red- 
field,  Law  &  Pr.  of  Surrogate  Ct.  5th  ed.  p. 
865;  Deobold  v.  Oppermann,  111  N.  Y.  531, 
2  L.R.A.  644,  7  Am.  St.  Rep.  760,  19  N.  E. 
94. 

The  accounting  of  a  personal  representa- 
tive, and  the  settlement  of  her  account, 
are  separate  proceedings. 

Remington  v.  Walker,  21  Hun,  322. 

The  defendant  and  other  paid  creditors 
were  proper  parties  to  the  original  settle- 
ment of  the  account. 

Re  De  Forest,  86  Hun,  300,  33  N.  Y.  Supp. 
216. 

The  petition  of  the  surety  invested  the 
surrogate's  court  with  jurisdiction  to  vacate, 
modify,  or  amend  the  original  decree. 

Sipperly  y.  Baucus,  24  N.  Y.  46;  Re  St. 
John;  Re  Regan;  and  Re  Killan, — supra; 
Re  Traver,  9  Misc.  621,  30  N.  Y.  Supp.  851; 
Re  Harlow,  73  Hun,  433,  26  N.  Y.  Supp. 
469;  Re  Dey  Ermand,  24  Hun,  1;  Re  Don- 
Ion,  66  Hun,  190,  21  N.  Y.  Supp.  114;  Pew 
V.  Hastings,  1  Barb.  Ch.  452;  Wells  t.  Wal- 
lace, 2  Redf.  58. 

The  personal  representative  of  an  insol- 
vent estate  may  recover  an  overpayment 
made  to  a  creditor. 

Wetmore  v.  Porter,  92  N.  Y.  76;  Deobold 
V.  Oppermann,  supra;  Kingston  Bank  v.  El- 
tinge,  40  N.  Y.  391,  100  Am.  Dec.  516;  Rob- 
erts v.  Ely,  113  N.  Y.  128,  20  N.  E.  600; 
Chapman  v.  Forbes,  123  N.  Y.  532,  26  N.  E. 
3;  Commerciial  Nat.  Bank  v.  Sloman,  121 
App.  Div.  874,  106  N.  Y.  Supp.  508;  Bliss  v. 
Lee,  17  Pick.  83;  Walker  v.  Bradley,  3 
Pick.  261;  Heard  v.  Drake,  4  Gray,  614; 
Walker  v.  Hill,  17  Mass.  380;  Flint  v.  Val 
pey,  130  Mass.  385;  Mansfield  v.  Lynch,  69 
Conn.  320,  12  L.R.A.  285,  22  Atl.  313;  Mor- 
ris V.  Porter,  87  Me.  510,  33  Atl.  15;  Rog- 
ers v.  Weaver,  5  Ohio,  536;  Wolf  v.  Beaird. 
123  111.  585,  5  Am.  St.  Rep.  565,  15  N.  E. 
161;  Tarplee  v.  Capp,  25  Ind.  App.  56,  50 
N.  E.  270;  East  v.  Ferguson,  59  Ind.  169; 
Stokes  v.  Goodykoontz,  126  Ind.  535,  26  X. 
E.  391 ;  Boles  v.  Jessup,  67  Ark.  469,  21  S. 
W.  880. 

The  defendant  is  in  no  position  to  say  that 
plaintiff  is  estopped  from  maintaining  this 
suit  by  reason  of  the  very  misconduct  it 
compelled  her  to  commit. 

Wetmore  v.  Porter  and  Chapman  t. 
Forbes,  supra. 

Wlllard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

Jason  G.  Cooke,  who  died  at  Potsdam, 
New  York,  on  December  23,  1899,  was  in- 
debted to  the  defendant  in  the  sum  of  $725.- 
95.    His  widow,  the  plaintiff,  became  his  ad* 


1910. 


WOODRUFF  V.  H.  B.  CLAFLIN  CO. 


443 


ministrairix  on  January  2,  1000.  The  de- 
fendant pressed  for  payment  of  its  claim, 
threatening  to  sue  if  it  were  not  speedily 
paid,  whereupon  the  administratrix,  believ- 
ing the  estate  to  be  solvent,  compromised 
it  by  paying  $700  in  the  month  of  May, 
1900.  Upon  her  subsequent  accounting  in 
the  surrogate's  court,  it  turned  out  that  the 
estate  has  been  from  the  outset  insolvent,  and 
was  really  capable  of  paying  only  a  dividend 
of  71.04  per  cent  upon  its  indebtedness.  Such 
a  dividend  would  have  given  the  H.  B.  Clallin 
Company  $178.48  less  than  it  received 
from  tlie  administratrix  in  discharge  of  its 
claim,  and  she  brought  the  present  suit  to 
recover  that  amount,  with  interest.  As  evi- 
dence of  the  insolvency  of  the  estate  and  its 
extent,  she  was  allowed  to  introduce,  over 
the  defendant's  objection  and  exception,  a 
decree  of  the  surrogate's  court  of  Monroe 
county  upon  her  accounting,  to  which  it  is 
conceded  the  defendant  was  not  a  party,  and 
a  second  decree  of  the  same  court,  purport- 
ing to  amend  the  first,  made  in  a  proceeding 
which  the  defendant  was  cited  to  attend. 
'I he  competency  of  this  proof  will  be  consid- 
ered presently.  The  trial  court  directed  a 
verdict  for  the  plaintiff,  and  the  judgment 
thereon  has  been  affirmed  by  the  appellate 
division. 

•  We  have  no  statute  in  New  York,  giving 
the  personal  representative  of  an  insolvent 
decedent  a  right  of  action  in  such  a  case  as 
this;  and  the  first  question  presented  for  our 
determination  is  whether  an  action  of  this 
character  can  be  maintained  in  the  absence 
of  statutory  authority  therefor.     The  only 
Xew  York  case  referring  to  the  question,  to 
which  our  attention  has  been  called  by  coun- 
sel, is  Gulke   v.    Uhlig,   65   How.   Pr.   434, 
which  was  decided  by  a  general  term  of  the 
New  York  court  of  common  pleas,  consisting 
of   Chief    Justice     Charles     P.    Daly    and 
Judges  Van   Hoesen   and   Joseph   F.   Daly. 
Two  opinions  were  written,  one  by  Judge 
Van  Hoesen  and  the  other  by  Judge  Joseph 
F.  Daly.    It  does  not  appear  with  which  of 
these  the  Chief  Justice   concurred,  .^^udge 
Van  Hoesen  distinctly  assumed  that  an  ad-, 
ministrator  could  recover  money  which  he 
had  overpaid  to  creditors  in  confidence  in 
the  ultimate  solvency  of  the  estate,  but  in- 
sisted that  the.  suit  must  be  brought  in  equi- 
ty* and  not  at  law;  while  Judge  Joseph  F. 
Daly  avowed  his  inability  to  perceive  any 
P>od  reason  for  denying  the  administratrix 
relief  in  an  action  at  law,  if  she  made  out 
a  case  which  would  entitle  her  to  recover 
formerly  in  equity.    The  case  involved  other 
issues,  however,  and  it  is  impossible  to  as- 
certain from  the  report  which  of  these  con- 
flicting views  received  the  sanction  of  a  ma- 
jority of  the  court. 
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The  decisions  in*bther  states  are  conflict- 
ing. The  doctrine  which  is  supported  by  the 
weight  of  judicial  authority,  and  which,  it 
seems  {o  me,  we  ought  to  sanction,  may  be 
briefly  stated,  in  the  case  of  the  death  of 
an  insolvent  debtor,  the  law  contemplates 
equality  in  the  distribution  of  the  proceeds 
of  his  estate  among  his  creditors.  A  credit- 
or who  seeks  more  than  his  pro  rata  share 
of  the  debtor's  property  under  such  circum- 
stances seeks  that  which  does  not  belong  to 
him,  and  makes  the  other  creditors  poor  in 
proportion.  To  insist  upon  full  payment 
from  an  insolvent  estate  is  dishonest,  if  the 
party  thus  insisting  is  aware  of  the  insolven- 
cy. Hence,  whether  the  overpaid  creditor 
shares  the  erroneous  belief  of  the  adminis- 
trator, that  the  estate  is  solvent,  or  is  ac- 
quainted with  its  true  condition,  he  is  equal- 
ly obligated  to  return  the  surplus  he  has  re- 
ceived over  the  dividend  to  which  he  was  en- 
titled when  it  has  become  judicially  ascer- 
tained that  the  estate  is  not  large  enough 
to  pay  all  the  debts  in  full;  for  in  the  first 
case  both  parties  act  under  a  mutual  mis* 
take  of  fact,  and  in  the  second  case  there  is 
a  wrongful  intent  on  one  side  and  a  mis- 
take on  the  other.  The  creditor  who  haa 
received  the  excess  has  no  right  to  retain 
it,  in  equity  and  good  conscience;  and  the 
personal  representative  who  has  innocently 
paid  such  excess  may  maintain  an  action  to 
recover  it,  if  he  moves  seasonably  after  the 
ascertainment  of  the  insolvency,  and  has 
done  nothing  which  ought  to  constitute  an 
estoppel  in  favor  of  the  overpaid  creditor. 

It  is  settled  by  a  uniform  series  of  deci- 
sions in  Massachusetts,  beginning  with  the 
case  of  Walker  v.  Hill,  17  Mass.  380,  that 
an  administrator  who  pays  a  debt  due  from 
his  intestate  within  a  year  after  giving  no- 
tice of  his  appointment,  and  under  the  hon- 
est belief  that  the  estate  is  solvent,  may  sub- 
sequently, when  the  estate  is  shown  to  be  in- 
solvent, recover  back  the  difference  between 
the  amount  of  the  debt  so  paid  and  the 
amount  awarded  to  the  creditor  by  the  pro- 
bate court  on  a  judicial  settlement  of  the  es- 
tate. See  Heard  v.  Drake,  4  Gray,  614,  and 
Flint  V.  Valpey,  130  Mass.  385.  It  is  not  en- 
tirely clear,  however,  that  the  assertion  of 
this  doctrine  in  Alassnclnisctts  has  not  been 
dependent  to  some  extent  upon  the  statutes 
of  that  commonwealth.  1  he  case  of  Walker 
V.  Hill,  supra,  was  cited  by  Finch,  J.,  writ- 
ing for  this  court  in  Re  Hodgman,  140  N. 
Y.  421,  431,  35  N.  E.  660,  662,  when  he  said 
it  must  probably  be  granted  "that  an  execu- 
tor may,  at  least  in  equity,  recover  an  over- 
payment to  a  legatee  under  peculiar  circum- 
stances which  excuse  his  mistake." 

The  case  of  Mansfield  v.  Lynch,  59  Conn. 
320,  12  L.n.A.  285,  22  Atl.  313,  was  an  no- 
tion by  an  administrator  de  bonis  non.    The 
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first  administrator,  withfh  the  time  limited 
for  the  presentation  of  claims,  paid  in  full 
to  the  defendants  a  claim  of  $400,  under  the 
belief  that  the  estate  was  solvent,  and  hav- 
ing disallowed  certain  claims  against  the  es- 
tate on  the  ground  that  they  were  invalid, 
as  he  had  been  advised  by  the  probate  judge. 
These  disallowed  claims  were  subsequently 
held  to  be  valid  in  a  judicial  proceeding,  and 
the  estate  was  thereby  rendered  insolvent. 
The  dividend  which  the  defendants  would 
have  received  was  $290  less  than  the  amount 
actually  paid  them.  The  first  administrator 
having  died,  and  the  plaintiff  having  suc- 
ceeded him  as  administrator  de  bonis  non, 
he  sued  the  defendants  to  recover  $290,  on 
the  ground  that  it  was  money  paid  to  them 
under  a  mistake  by  the  original  administra- 
tor. The  supreme  court  of  errors  of  Con- 
necticut held  that  the  action  was  maintain- 
able, saying:  '*We  know  of  no  case,  and 
have  been  referred  to  none,  wherein  it  is 
decided  that  the  administrator  may  not  re- 
cover in  a  case  like  the  present."  The  court 
points  out  that  in  such  a  case  the  mistake 
in  overpayment  works  no  harm  whatever 
to  the  creditor,  but  that  it  would  be  against 
equity  and  good  conscience  to  allow  the 
creditor  to  retain  money  which  rightfully 
belongs  to  the  estate,  and  which  has  been 
obtained  solely  in  consequence  of  an  honest 
error.  A  considerable  portion  of  the  opin- 
ion is  devoted  to  a  discussion  of  the  ques- 
tion whether  it  is  necessary  that  the  mis- 
take should  be  one  of  fact,  and  the  conclu- 
sion is  reached  that  the  same  principle 
should  apply  even  where  the  mistake  is 
only  one  of  law.  That  question,  however, 
does  not  arise  in  the  present  case,  where  it 
is  clear  that  the  administratrix  made  a  mis- 
take of  fact  as  to  the  condition  of  the  es- 
tate. 

In  Morris  v.  Porter,  87  Me.  610,  33'Atl. 
15,  it  is  expressly  held  "that  an  administra- 
tor who,  within  the  year  allowed  by  statute, 
pays  a  creditor's  claim  in  full,  acting  upon 
the  honest  belief  that  the  estate  is  solvent, 
may,  upon  the  estate  proving  actually  insol- 
vent, recover  back  the  difference  between  the 
amount  so  paid  and  the  pro  rata  share  which 
the  creditor  would  have  been  entitled  to  in 
common  with,  all  other  general  creditors." 
Such  right  of  action  is  declared  to  arise 
out  of  the  equitable  doctrine  that  the  crefiit- 
or  has  received  money  which,  in  equity  and 
good  conscience,  belongs  to  the  estate,  for 
the  purpose  of  making  an  equal  distribution 
among  all  the  general  creditors.  This  pur- 
pose is  characterized  in  the  opinion  as  "the 
cardinal  principle  of  the  laws  relating  to  the 
administration  and  settlement  of  decedent's 
estates." 

In  Wolf  V.  Beaird,  123  111.  585,  5  Am.  St. 
Rep.  565,  16  N.  E.  161,  both  the  executor 
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and  the  creditor  who  received  the  overpay- 
ment believed  that  the  assets  of  the  estate 
were  sufficient  to  pay  all  claims  of  the  same 
class  in  full,  and  acted  upon  such  belief;  but 
both  were  mistaken  in  regard  to  the  fact 
The  supreme  court  of  Illinois  held  that  the 
executor  might  recover  back  the  overpay- 
ment in  an  action  for  money  had  and  re- 
ceived for  the  use  of  the  estate.  So  also  in 
Ohio  it  has  been  held  that,  where  an  admin- 
istrator, supposing  an  estate  to  be  solvent, 
pays  a  creditor  more  than  the  distributive 
share  to  which  he  was  entitled  upon  a  final 
settlement  of  the  estate,  the  administrator 
may  recover  back  the  difference  in  an  ac- 
tion for  money  had  and  received.  Rogers 
V.  Weaver,  5  Ohio,  536. 

The  cases  cited  by  the  appellant  which 
distinctly  deny  the  right  to  maintain  an 
action  of  this  character  are  few  in  number. 
The  earliest  of  these  is  Carson  v.  McFarland, 
2  Rawle,  118,  19  Am.  Dec.  627,  decided  by 
the  supreme  court  of  Pennsylvania  in  1828. 
There  it  was  held  that  an  administrator  who 
had  paid  money  within  a  year  from  the  is- 
sue of  letters,  to  a  creditor  of  the  intestate, 
on  account  of  a  just  debt,  could  not  recover 
it  back  on  the  ground  that  it  proved  to  be 
an  overpayment  by  reason  of  a  subsequently 
discovered  deficiency  of  assets.  In  Findlay 
V.  Trigg,  83  Va.  539,  3  S.  E.  142,  it  was  held 
that  where  an  administrator  voluntarily 
pays  debts  of  inferior  class  in  preference  to 
debts  of  higher  class,  and  there  is  a  deficien- 
cy of  assets,  he  is  not  entitled  to  have  the 
money  refunded  by  creditors  so  overpaid. 
The  only  authority  cited  in  the  opinion  is 
Carson  v.  McFarland,  supra.  In  Indiana, 
in  the  case  of  Beardsley  v.  Marsteller,  120 
Ind.  319,  22  N.  E.  315,  it  is  declared  to  be 
settled  "that,  in  the  absence  of  an  agreement 
to  refund,  an  administrator  who  has  paid 
money  on  account  of  a  just  debt  cannot  re- 
cover it  back  on  the  ground  that,  by  reason 
of  insufficient  assets,  not  arising  from  their 
accidental  destruction,  loss,  or  failure,  it 
afterwards  appears  that  he  has  made  an 
overpayment  by  mistake,  unless  the  mistake 
was  induced  by  the  fraudulent  conduct  of 
the  creditor." 

Other  cases  in  behalf  of  the  appellant  on 
this  branch  of  the  appeal  are  distinguishable 
in  their  facts.  Thus,  in  Adams  v.  Smith, 
19  Nev.  259,  9  Pac.  337,  10  Pac.  353,  it 
did  not  appear  that  when  the  administratrix 
caused  the  claim  to  be  paid  she  supposed 
that  the  estate  was  solvent.  On  the  con- 
trary, it  was  clearly  shown  that  she  paid 
the  claim  voluntarily  and  in  her  own  wrong. 
The  case  of  Johnson  v.  Molsbee,  5  Lea,  444, 
was  not  an  action  by  an  exe«utor  or  admin- 
istrator to  recover  an  overpayment  made  to 
a  creditor  under  the  mistaken  supposition 
that  the  estate  was  solvent,  but  was  a  suit 
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in  equity,  brought  by  other  creditors,  to 
compel  those  who  had  been  overpaid  to  re- 
fund the  excess  which  they  had  received 
over  and  above  their  proper  pro  rata  shares. 
The  case  does  not  decide  the  question  in- 
volved in  the  case  at  bar;  it  merely  asserts 
that  such  a  suit  cannot  be  maintained  by 
creditors. 

Without  continuing  the  discussion  of  the 
authorities  any  further,  I  am  of  the  opinion, 
as  already  intimated,  that  the  plaintiff  has 
a  right  of  action  upon  the  facta  set  out  in 
her  complaint.    It  does  not  follow,  however, 
that  she  has  established  her  alleged  cause 
of  action  by  competent  proof.    It  was  essen- 
tial for  her  to  show  that  the  estate  was  in- 
solvent and  the  extent  of  its  insolvency.  The 
adjudication  to  the  effect  that  it  could  p.ay 
creditors  only  74.01  per  cent  by  the  surro- 
gate's court  of  St.  Lawrence  county,  in  the 
first  decree  which  she  put  in  evidence,  was 
not  binding  upon  the  defendant  corporation, 
since  it  was  not  made  a  party  to  the  pro- 
ceeding in  which  that  decree  was  entered. 
Two  years  later  an  attempt  was  made  to 
render  it   binding   upon    the   defendant   by 
means  of  an  application  by  the  surety  upon 
the  bond  of  the  administratrix,  to  open  the 
original  decree  and  amend  the  same.     The 
petition  of  the  surety  alleged  that  the  orig- 
inal decree  was  erroneous  in  having  credited 
the  administratrix  with  74.01  per  cent  of  the 
amount  paid  to  unsecured  creditors;  where- 
as, the  amount  paid  to  unsecured  creditors 
should  have  been  stated  at  74.043  per  cent, 
at  which  the  dividend  should  have  been  fixed. 
It  further  alleged  that  the  original  decree 
erroneously    directed    a    dividend    upon    a 
claim  o|  |1,000  to  be  paid  to  the  adminis- 
tratrix individually.    It  prayed  that  a  cita- 
tion issue,  directed  to  all  the  persons  inter- 
ested in  the  estate,  including  the  defendant 
in  the  present  action,  ordering  them  to  show 
cause  before  the  surrogate's  court  why  the 
said  first  decree,  settling  the  accounts  of  the 
administratrix,  should  not  be  reopened  and 
amended,  as  set  forth  in  the  petition.     The 
defendant  was  duly  cited  to  appear  in  ac- 
cordance with  the  prayer  of  the  petition,  and 
upon  the  return  of  the  citations  a  second  de- 
cree was  made  which  in  terms  granted  the 
prayer  of  the  petitioner,  and  amended  the 
original  decree  in  the  respects  therein  prayed 
for.    The  contention  of  the  plaintiff  is  that 
these  amendment  proceedings  put  the  defend- 
ant in  precisely  the  same  position  as  though 
it  had  been  a  party  to  the  judicial  settlement 
of  the  accounts  of  the  administratrix  which 
terminated  in  the  first  decree;  and,  there- 


fore,  that  it  was  bound  by  the  adjudication 
of  insolvency  therein  contained,  and  by  the 
determination  of  the  surrogate's  court  as  to 
the  dividend  to  which  creditors  were  enti- 
tled. No  such  effect  can  properly  be  given 
to  the  proceedings  upon  the  petition  of  the 
surety,  which  led  to  the  rendition  of  the  sec- 
ond amendatory  decree.  The  original  decree 
was  not  vacated  and  set  aside.  The  petition- 
ing surety  did  not  ask  that  this  should  be 
done.  The  original  decree  was  left  to  stand 
precisely  as  it  was  first  made,  except  in  the 
particulars  which  have  been  pointed  out. 
It  seems  to  me  that  it  would  be  a  perversion 
of  the  truth  to  assume  that  the  defendant 
had  ever  been  afforded  an  opportunity  to 
litigate  any  of  the  issues  as  to  the  solvency 
of  the  estate  or  the  extent  of  its  insolvency, 
or  the  correctness  of  the  account  of  the  ad- 
ministratrix, that  arose  upon  her  original 
accounting,  which  terminated  in  the  first  de- 
cree. Assuming  that  the  surrogate's  court 
might  have  set  aside  the  first  decree  upon 
a  proper  application  for  that  purpose,  and 
proceeded  with  the  judicial  settlement  de 
not'o,  with  the  defendant  as  a  party,  it  is 
sufficient  to  say  that  nothing  of  the  kind 
was  attempted,  and  what  was  done  in  no 
wise  operated  to  make  the  first  decree  Evi- 
dence against  the  defendant  of  the  facts 
which  the  plaintiff  sought  to  prove  by  its  in- 
troduction. There  was  no  other  sufficient 
proof  of  those  facts,  and  the  error  in  receiv- 
ing this  decree,  therefore,  requires  a  rever- 
sal of  the  judgment. 

The  administratrix  carried  on  the  intes- 
tate's business  for  some  time  at  a  loss,  and 
the  circumstances  under  which  she  did  this 
are  relied  upon  by  the  appellant  as  insuper- 
able obstacles  to  a  recovery  in  her  behalf, 
as  well  as  the  point  that  a  voluntary  pay- 
ment is  not  recoverable.  The  defense  of  vol- 
untary payment  is  not  available  where  the 
payment  was  the  result  of  mistake;  and  it 
does  not  appear  that  the  conduct  of  the  busi- 
ness by  the  administratrix,  after  her  settle- 
ment with  the  defendant,  in  any  manner  af- 
fected their  respective  rights  or  relations. 

The  conclusion  which  I  have  reached  is 
that,  while  an  action  of  this  character  is 
maintainable,  some  of  the  most  material  evi- 
dence offered  and  received  in  behalf  of  the 
plaintiff  was  inadmissible. 

The  defendant  is  therefore  entitled  to  a 
reversal  of  the  judgment  and  a  new  trial, 
costs  to  abide  event. 

Cullen,  Ch.  J.,  and  Gray,  Tann,  and 
Chase,  3^.^  concur.     Haiglit,  J.,  absent. 
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(—  Wash.  —,  108  Pac.  1088.) 

liicense  —  vending  machine  —  discrim- 
ination —  validity. 

A  inuuicipal  corporation  cannot  impose  a 
license  tax  on  automatic  vending  machines 
'when  no  tax  is  placed  upon  merchants  sell- 
ing the  same  articles  as  are  sold  by  the 
machine,  without  its  aid,  where  no  police 
supervision  or  regulation  of  the  machme  is 
necessary. 

(May  28,  1910.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  King  County, 
convicting  him  of  violation  of  an  ordinance 
requiring  the  licensing  of  automatic  vending 
machines.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lyter  &  Folsom  and  I.  li. 
Blair,  for  appellant: 

When  a  business  may  be  carried  on  with- 
out restraint  by  paying  the  license  fee,  the 
imposition  of  such  fee  cannot  be  upheld  as 
an  exercise  of  the  police  power. 

21  Am.  &  Eng.  Enc.  Law,  p.  798;  Re  Nich- 
ols, 48  Fed.  164;  Re  Tyerman,  48  Fed.  167. 

The  ordinance  is  a  revenue  measure. 

Ayars's  Appeal,  122  Pa.  277,  2  L.R.A.  677, 
16  Atl.  363;  McKnight  v.  Hodge,  65  Wash. 
289,  104  Pac.  604. 

Ihe  legislature  regulates  the  business  of 
liawker  or  peddl.er  only  for  the  purpose  of 
preventing  it  from  becoming  a  nuisance. 

Re  Camp,  38  Wash.  396,  80  Pac.  647; 
State  ex  rel.  Luria  v.  Wagener,  69  Minn. 
200,  38  L.R.A.  677,  65  Am.  St.  Rep.  605,  72 
N.  W.  67;  Ex  parte  Crowder,  171  Fed.  252. 

There  must  be  back  of  the  fact  that  a  law 
operates  upon  all  within  a  class  a  substan- 
tial reason  why  it  is  made  to  operate  only 
upon  a  class,  and  not  generally  upon  all. 

Ex  parte  Jentzsh,  112  Cal.  468,  44  Pac. 
803;  State  ex  rel.  Richards  v.  Hammer,  42 
N.  J.  L.  439;  State  v.  Whitcom,  122  Wis. 
110,  99  N.  W.  468. 

A     merchant    cannot     be     discriminated 

Note.  —  No  other  case  has  been  found  in- 
volving the  validity  of  a  license  tax  on  au- 
tomatic vendinpf  machines. 

In  Cain  v.  Daly,  74  S.  C.  480,  55  S.  E. 
110,  however,  it  was  held  that  a  statute 
prohibiting  the  buying  and  selling  or  ex- 
posing to  sale  of  merchandise  on  Sunday 
was  broad  enough  to  include  automatic 
vending  machines,  and  that  a  license  from 
the  city,  authorizing  their  operation,  was  of 
no  avail,  as  such  license  was  subject  to  the 
Simday  laws  of  the  state. 
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against  because  of  the  instrumentality  used 
by  him  in  prosecuting  his  business. 

Re  Yot  Sang,  75  Fed.  983;  Covington  v. 
Dalheim,  126  I^y.  26,  102  S.  W.  829;  Read 
V.  Graham,  31  Ky.  L.  Rep.  569,  102  S.  W. 
860;  People  ex  rel.  Appel  v.  Zimmerman,  102 
App.  Div.  103,  92  N.  Y.  Supp.  497;  Ex  parte 
Wester  field,  65  Cal.  650,  36  Am.  Rep.  47; 
1  Dill.  Mun.  Corp.  §  32id. 

A  law  is  not  general  or  constitutional  if 
it  confers  particular  privileges,  or  imposes 
peculiar  disabilities,  or  burdensome  condi- 
tions, on  the  exercise  of  a  common  right,  up- 
on a  class  of  persons  arbitrarily  selected 
from  the  general  body  of  those  who  stand  in 
precisely  the  same  relation  to  the  subject 
of  the  law. 

Pasadena  t.  Stimson,  91  Cal.  238,  27  Pac. 
6Q4;  Johnson  v.  St.  Paul  &  D.  R.  Co.  43 
Minn.  222,  8  L.R.A.  419,  45  N.  W.  157. 

Messrs.  Scott  Calhoun  and  Ralph  S. 
Picrco  for  respondent. 

Punbar,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  Uie 
superior  court  for  King  county  after  trial, 
upon  conviction  of  the  violation  of  an  ordi- 
nnnce  of  the  city  of  Seattle  relating  to  the 
sale  of  goods  by  automatic  vending  machine, 
which  ordinance  reads  as  follows: 

An  Ordinance  Licensing  Certain  Automtt- 
ic  Devices,  and  Providing  a  Penalty  for 
Violation. 

Be  it  ordained  by  the  city  of  Seattle  as 
follows : 

Section  1.  That  it  shall  be  unlawful  for 
any  person  to  maintain,  keep,  conduct,  man- 
age, have  in  his  possession  or  control  for 
use,  any  automatic  device  for  the  sale  of 
goods  of  any  kind  or  character,  where  money 
or  any  representative  of  value  is  used  to 
operate  the  same,  or  where  gain  or  trade 
is  the  object,  without  being  licensed  so  to 
do  by  the  city  of  Seattle. 

Sec.  2.  The  license  required  by  this  ordi- 
nance shall  be  secured  by  paying  the  re- 
quired amount  to  the  city  treasurer,  receiv- 
ing a  receipt  therefor,  and  presenting  such 
receipt  to  the  city  comptroller,  who  shall 
issue  such  license  as  the  receipt  calls  for. 

Sec.  3.  The  schedule  of  amounts  to  be 
paid  for  licenses,  is  as  follows:  Where  a 
deposit  of  one  (1)  cent  or  slug  represent- 
ing the  same  in  trade  is  required  to  oper- 
ate the  same,  one  (1)  dollar  per  year  for 
each  device;  where  a  deposit  of  five  (5) 
cents  or  slug  representing  the  same  in  trade 
is  required  to  operate  the  same,  five  (5)  dol- 
lars per  year  for  each  device;  where  a  de- 
posit of  ten  (10)  cents  or  slug  represent- 
ing the  same  in  trade,  is  required  to  oper- 
ate the  same,  ten  (10)  dollars  per  year  for 
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each  det'ice;  where  a  deposit  of  twenty-five 
(25)  cents  or  slug  representing  the  same  in 
trade  is  required  to  operate  the  same,  fif- 
teen (15)  dollars  per  year  for  each  device. 
Sec.  4.  The  provisions  of  this  ordinance 
shall  not  be  held  to  include  or  apply  to 
the  sale  of  gas  or  other  commodities, 
through  prepayment  meters,  or  the  installa- 
tion and  use  of  telephones  with  slot  ma- 
chine devices,  by  public-service  corporations 
operating  under  franchises  granted  by  the 
city  of  Seattle,  or  to  the  sale  of  candies  or 
similar  confections  by  automatic  devices  in 
theaters  or  other  such  places  of  public  as- 
sembly where  a  fee  is  charged  for  admis- 
sion. 

Defendant  is  the  manager  of  the  North- 
western Automatic  -Vending  Machine  Com- 
pany, a  Washington  corporation,  which  is 
enpiged  in  the  business  of  selling  cigars  at 
retail  by  means  of  vending  machines,  owns 
and  operates  a  great  many  of  these  machines 
in  the  city  of  Seattle,  and  has  invested  a 
large  sum  of  money  in  said  machines.  The 
machines  are  placed  in  hotels  where  cigars 
are  required  by  the  patrons,  are  under  the 
general  supervision  of  the  clerks  of  the  ho- 
tels, and,  as  a  rule,  a  certain  percentage  is 
grven  to  the  hotel  men  for  operating  the 
machines.  Under  the  ordinance  in  question 
the  license  fee  required  for  the  operation  of 
the  machines  varies  from  $30  to  $05,  accord- 
ing to  the  number  of  devices;  the  fee  being 
based  on  the  denomination  of  the  coin  re- 
quired for  operation  and  the  number  of  de- 
vices, and  not  on  the  amount  of  business 
done.  Each  machine  has  a  device  for  5, 
10,  and  25  cent  pieces.  The  cigars  are  at  all 
times  exposed  to  view  under  their  pro|)er 
labels  and  prices,  so  that  the  purchaser  can 
at  all  times  see  what  he  is  getting  for  liis 
money,  and  he  gets  just  what  he  pays  for. 
If  he  drops  in  a  5-cent  coin  in  the  device 
calling  for  a  coin  of  that  denomination, 
and  presses  the  plunger,  he  gets  a  5ccnt 
cigar;  if  a  10-cent  coin,  a  10-cent  cigar;  and 
if  a  25-cent  coin,  either  a  two-for-a-quartcr 
or  a  three-for-a-quarter  cigar,  according  to 
his  selection.  There  is  no  more  opportunity 
for  the  customer  being  cheated  or  defraud- 
ed in  dealing  with  this  device  than  by  any 
other  one. 

The  qnestion  for  determination  here  is  the 
validity  of  the  ordinance.  It  is  conceded 
that  this  ordinance  is  a  revenue  measure; 
that  the  only  ground  of  difference  between 
hcensed  and  unlicensed  sales  in  this  ordi- 
nance is  in  the  mode  of  sales,  whether  by 
device  or  hand.  It  is  conceded  that  none 
of  the  other  retail  merchants  of  that  occu- 
pation is  taxed  by  licenses  for  the  sale  of 
cigars ;  that  if  the  sale  is  by  this  device,  the 
license  is  imposed ;  and  that  if  it  is  by  hand, 
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in  the  ordinary  way,  no  license  is  required. 
In  the  discussion  of  this  question  there  are 
certain  fundamental  principles  whidi  may 
be  conceded;  viz,,  that  it  is  a  well-known 
attribute  of  sovereignty  to  tax  occupations 
for  the  purpose  of  raising  revenue,  and  that 
such  tax  may  be  imposed  in  the  form  of  a 
license  fee;  that  the  state  may  tax  all  or 
any  occupations  or  business  carried  on  with- 
in its  boundaries,  imposing  the  burden  upon 
some  and  passing  by  others;  that  only  con- 
siderations of  general  policy  determine  such 
selections;  and  that  there  is  no  restriction 
unless  it  be  imposed  by  the  Constitution. 
This  determination,  however,  must  not  be 
exercised  arbitrarily  or  fraudulently,  and, 
while  the  policy  of  the  enactment  may  not 
be  questioned  by  the  courts,  the  discretion 
exercised  by  the  lawmaking  power  must  be 
natural  and  reasonable,  and  consistent  with 
the  general  principles  of  law  and  the  fun- 
damental principles  upon  which  our  govern- 
ment is  founded.  When  these  principles  are 
violated  to  the  extent  of  depriving  the  citi- 
zen of  natural  or  constitutional  rights,  it  is 
the  duty  of  the  court  to  intervene  in  his  be- 
half. A  wilderness  of  authority  might  be 
cited  on  this  interesting  and  fruitful  subject 
of  litigation,  for  from  the  beginning  of  not 
only  our  government,  but  of  all  government, 
the  contest  has  been  waged  between  legis- 
lative powers  and  individual  rights.  But, 
from  the  best-considered  cases,  the  general 
principles  above  announced  can  be  deduced. 
Tested  by  these  principles,  can  this  ordi- 
nance be  sustained?  We  think  not.  It  is 
plain  that  there  is  no  police  power  or  reg- 
ulation involved, — a  power  which  is  the  sus- 
taining principle  in  99  out  of  100  of  the 
cases  cited;  for  there  is  no  claim  that  the 
business  discriminated  against  here  affects 
in  any  way  the  public  morals  or  the  busi- 
ness interests  of  the  community,  except  as  it 
affects  the  intciest  of  others  engaged  in  the 
same  business,  but  purely  in  the  way  of  com- 
petition. The  article  that  is  sold  does  not 
in  any  way  involve  the  police  power. 
Hence  it  is  a  matter  of  no  public  concern 
whetlier  it  be  sold  by  device  or  by  some  oth- 
er method.  And  here  it  is  well  to  note  a 
vital  distinction,  founded  on  sound  and  just 
principles  of  law,  between  the  power  to  tax 
occupations  under  the  form  of  a  license, 
which,  by  reason  of  the  character  of  the 
occupation,  is  subject  to  police  regulation, 
and  the  power  to  tax  what  are  termed  use- 
ful trades  and  employments  under  the  guise 
of  a  license.  It  is  well  settled  that  the  li- 
cense required  of  employments  of  the  lat' 
ter  character  can  carry  with  it  only  such 
fee  as  is  necessary  to  make  compensation 
for  the  regulation  services,  nnd  cannot  be 
perverted  into  a  tax.  Especially  is  this  true 
when  the  attempt  is  made  to  discriminate 
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between  occupations  alike  in  principle,  but 
differing  only  in  mode  of  operation  in  some 
trifliiTg  particular. 

The  respondent  relies  largely  upon  the 
case  of  St.  John  v.  New  York,  201  U.  S. 
633,  50  L.  ed.  806,  26  Sup.  Ct.  Rep.  554,  5 
A.  &  E.  Ann.  Gas.  909,  where  the  Supreme 
Court  of  the  United  States  sustained  an  aot 
prohibiting  the  sale  of  adulterated  milk, 
wherein  certain  respects  it  provided  differ- 
ent prohibitions  and  penalties  as  to  produc- 
ing and  nonproducing  venders  of  milk;  the 
enactment  making  it  a  penal  offense  for  a 
person  to  vend  milk  that  contained  more 
than  a  certain  amount  Of  water  and  less  than 
a  certain  amount  of  milk  solids.  The  ob- 
jection urged  to  the  law  was  that  it  was 
a  discrimination  between  the  vender  and  the 
producers  of  the  milk,  and  that  such  dis- 
crimination had  no  basis  in  right  or  public 
policy. '  In  discussing  the  case,  the  court 
said:  "It  has  been  decided  many  times 
that  a  state  may  classify  persons  and  ob- 
jects for  the  purpose  of  legislation.  We 
will  assume  the  cases  are  known,  and  pro- 
ceed immediately  to  consider  whether  the 
classification  of  the  law  is  based  on  proper 
and  justifiable  distinctions,  considering  the 
purpose  of  the  law  and  the  means  to  be  ob- 
served to  effect  that  purpose.  By  referring 
to  §  20,  it  will  be  observed  that  adulterated 
milk,  as  there  defined,  includes  not  only  that 
to  which  something  has  been  added,  but  milk 
from  which  the  cream  has  been  removed,  or 
which  is  deficient  naturally  in  certain  sub- 
stances, or  taken  from  cows  fed  on  certain 
things,  or  cows  in  certain  conditions  when 
milked.  In  other  words,  the  purpose  of  the 
law  is  to  secure  to  the  population,  adult  and 
infant,  milk  attaining  a  certain  standard 
of  purity  and  strength.  All  other  milk  is 
decared  to  be  *unclean,  impure,  unhealthy, 
adulterated,  or  unwholesome.'  It  is  not  con- 
tended that  such  purpose  is  not  within  the 
power  of  the  state,  but  it  is  contended  that 
the  power  is  not  exercised  on  all  alike  who 
stand  in  the  same  relation  to  the  purpose. 
.  .  .  Legislation,  to  be  practical  and  effi- 
cient, must  regard  this  special  purpose  as 
well  as  the  ultimate  purpose.  The  ultimate 
purpose  is  that  wholesome  milk  shall  reach 
the  consumer;  and  it  is  the  conception  of 
the  law  that  milk  below  a  certain  strength 
is  not  wholesome,  but  a  difference  is  made 
between  milk  naturally  deficient  and  milk 
made  so  by  dilution.  It  is  not  for  us  to  say 
that  this  is  not  a  proper  difference,  and,  re- 
garding it,  the  law  fixes  its  standard  by  milk 
in  the  condition  that  it  comes  from  the  herd. 
It  is  certain  that,  if  milk  starts  pure  from 
the  producer,  it  will  reach  the  consumer 
pure,  if  not  tampered  with  on  the  way.  To 
prevent  such  tampering,  the  law  is  framed 
and  its  penalties  adjusted.  As  the  stand* 
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ard  established  can  be  proved  in  the  hands 
of  a  producing  vender,  he  is  exempt  from 
the  penalty.  As  it  cannot  certainly  be 
proved  in  the  hands  of  other  venders  so  as 
to  prevent  evasions  of  the  law,  such  venders 
are  not  exempt."  It  would  be  difficult  to 
discover  in  principle  any  similarity  between 
that  case  and  the  one  at  bar.  The  court  in 
that  case,  as  in  nearly  all  the  cases,  starts 
out  with  the  discussion  as  to  what  is  the 
purpose  of  the  law.  The  purpose  of  the 
law  in  the  case  just  cited  was  to  prevent 
the  adulteration  of  milk,  which  the  state 
undoubtedly  had  a  right  to  do  under  its 
plain  police  powers,  for  the  protection  of 
the  health  of  the  citizen.  But,  as  we  have 
before  said,  this  case  is  stripped  of  any  po- 
lice feature,  and  if  we  were  to  start  an  in- 
vest igatio9  to  determine  the  purpose  of  this 
act,  it  could  only  end  in  a  report  that  there 
was  no  such  beneficent  purpose  as  was  stat- 
ed by  the  court  in  that  case,  but  that  the 
purpose,  if  it  had  any,  was  to  benefit  the 
regular  retail  cigar  merchants  by  suppress- 
ing a  business  of  the  same  kind,  but  diiTer- 
ing  simply  in  the  mode  of  the  delivery  of  the 
cigars ;  or,  in  other  words,  to  prevent  honest 
competition  in  the  cigar  trade.  The  further 
reason  upon  which  the  court  decided  that 
case,  viz.,  that  it  was  more  difficult  to  de- 
tect fraud  when  the  milk  was  in  the  hands 
of  the  vender  than  when  it  was  in  the  hands 
of  the  original  producer,  is  also  absent  in 
this  case.  As  the  testimony  shows  and  as 
the  model  of  the  machine  indicates,  there 
is  no  more  opportunity  for  fraud  or  deceit 
in  selling  cigars  under  this  system  than  in 
selling  them  in  any  other  way. 

The  case  of  Chicago  v.  Bowman  Dairy  Co. 
234  111.  294,  37  L.R.A.(N.S.)  684,  123*  Am. 
St.  Rep.  100,  84  N.  E.  813,  14  A.  &  E.  Ann. 
Cas.  700,  also  largely  relied  upon  by  the 
respondent,  is  practically  the  same  kind 
of  a  case.  Probablv  the  circumstances  of 
that  case  bring  it  a  little  nearer  to  the  case 
at  bar.  There  an  act  was  sustained  which 
required  dealers  selling  cream  and  milk  in 
bottles  or  glass  jars  to  have  the  capacity  of 
the  bottles  or  jars  permanently  indicateil 
upon  them,  and  prescribed  a  penalty  for 
having  in  their  possession  bottles  or  glass 
jars  of  capacity  less  than  that  indicated  on 
the  outside;  while  the  act  did  not  apply  to 
venders  of  milk  through  other  agencies.  But 
that  case,  as  the  other,  was  sustained  on 
the  doctrine  of  the  police  power  of  the  state. 
Even  so,  we  are  doubtful  if  that  case  could 
be  indorsed  by  this  court  under  the  decision 
in  Spokane  v.  Macho,  51  Wash.  322.  21 
L.R.A.(N.S.)  203,  130  Am.  St.  Rep.  1100, 
98  Pac.  765,  where  it  was  held  that  in  an 
ordinance  to  regulate  and  license  employ- 
ment agencies,  a  section  making  it  a  misde- 
meanor for   the  keeper   of  an   employment 
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agency  to  make  wilful  misrepresentations,  or 
to  wilfully  deceive  any  person  seeking  em- 
ployment, and  take  a  fee  of  such  em- 
ployment, is  unconstitutional,  since  it  is 
not  general  and  impartial  in  its  operation, 
but  operates  upon  one  class  to  the  exclu- 
sion of  others,  in  respect  to  a  penal  act 
common  to  all  classes  of  business,  and  ex- 
ceeds the  reasonable  limit  of  police  regula- 
tions. Jn  that  cas4  it  was  stated  tliat  it 
is  a  fundamental  proposition  that  an  ordi- 
nance must  be  fair  in  its  terms,  impartial 
in  its  provisions,  and  general  in  its  appli- 
cation; citing  Dill.  Mun.  Corp.  §  322,  and 
McQuillin,  Mun.  Ord.  193.  It  was  also 
said:  "When  exercising  its  power  to  regu- 
late a  business,  the  municipality  may  classi- 
fy subjects  of  legislation;  but  the  law  must 
treat  alike  all  of  a  class  to  which  it  applies, 
and  must  bring  within  its  classification  all 
who  are  similarly  situated  or  under  the 
same  condition," — citing  State  ex  rel.  Mc- 
Cue  V.  Ramsey  County,  48  Minn.  230,  31 
Am.  St.  Rep.  660,  61  N.  W.  112,  where  the 
court  said:  "The  classification  must  be 
based  on  some  reason  suggested  by  a  diflTer- 
ence  in  the  situation  and  circumstances  of 
the  subjects  treated,  and  no  arbitrary  dis- 
tinction between  different  kinds  or  classes 
of  business  can  be  sustained,  the  condi- 
tions being  otherwise  similar."  A  much 
worse  discrimination  would  be  a  discrimi- 
nation between  citizens  of  the  same  class, 
engaged  in  the  same  business,  where  there 
is  no  reason  suggested  by  a  difference  in 
the  situation  and  circumstances  of  the  sub- 
jects treated;  for  not  only  is  the  business 
in  this  case  similar  and  identical,  but  it 
is  purely  and  simply  a  difTcrence  in  the 
mode  of  transacting  the  business, — a  mode 
which  cannot  possibly  affect  any  principle 
or  affect  deleteriously  the  consumer  or  pur- 
chaser of  the  article  sold.  The  general  prin- 
ciple announced  by  Mr.  Dillon,  in  his  work 
on  Municipal  Corporations  (volume  1, 
§  322),  seems  to  be  specially  applicable 
here:  ''As  it  would  be  unreasonable  and  un- 
just to  make,  under  the  same  circumstances, 
an  act  done  by  one  person  penal,  and,  if 
done  by  another,  not  so,  ordinances  which 
have  this  effect  cannot  be  sustained. 
Special  and  unwarranted  discrimination  or 
on  just  or  oppressive  interference  in  particu- 
lar cases  is  not  to  be  allowed.  The  powers 
Tested  in  municipal  corporations  should,  as 
far  as  practicable,  be  exercised  by  ordi- 
»iance5  general  in  their  nature  and  impartial 
in  their  operation."  The  Montana  legisla- 
ture passed  a  law  imposing  a  license  tax  of 
125  per  quarter  on  every  laundry  business 
other  than  that  of  a  steam  laundry,  where- 
in more  than  one  person  was  employed  or 
engaged,  and  but  $16  per  quarter  upon 
'team  laundries.  This  law  was  sustained  by 
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the  state  court  of  Montana,  but  was  after- 
wards declared  unconstitutional  by  that 
eminent  jurist,  Judge  Knowles,  of  the 
United  States  circuit  court,  in  Re  Yot  Sang, 
76  Fed.  983.  In  the  course  of  the  opinion 
it  was  said:  "Unless  there  is  something  so 
different  in  the  conducting  of  a  laundry  by 
steam  to  that  of  the  carrying  on  of  that 
business  by  any  other  means,  the  law  pro- 
viding a  different  and  more  excessive  li- 
cense for  the  conducting  of  such  business 
other  than  by  steam  is  unequal  and  unjust. 
.  .  .  It  may  be  said  that  the  state  may 
have  wished  to  encourage  steam  laundries. 
If  so,  it  had  no  right  to  do  it  at  the  ex- 
pense of  any  person  carrying  on  such  a 
business  other  than  by  means  of  steam. 
Such  an  argument  would  imply  that  it  wa£ 
in  the  power  of  a  state  to  force  a  man  who 
conducted  a  business  in  one  mode  to  aban- 
don the  same  in  order  that  he  who  conduct- 
ed such  business  in  another  mode  should  be 
encouraged  and  built  up."  The  court  con- 
cluded that  where  the  same  business  is  con- 
ducted by  different  modes,  it  was  unjust  and 
in  violation  of  the  rule  that  each  man  should 
have  the  protection  of  equal  laws  to  place 
upon  one  a  greater  burden  than  upon  the 
other.  It  is  stated  by  counsel  for  appel- 
lant as  a  matter  of  history  that,  since  the 
determination  of  this  case  in  the  United 
States  court,  it  has  been  accepted  as  the  law 
of  the  state,  and  that  there  have  been  no 
prosecutions  under  the  statute.  However 
this  may  be,  we  are  satisfied  that  the  de- 
cision of  the  United  States  court  expresses 
the  true  principles  governing  such  cases. 
In  the  case  of  Covington  y.  Dalheim,  126 
Ky.  26,  102  S.  W.  829,  the  court,  in  pass- 
ing upon  the  constitutionality  of  an  act 
which  imposes  a  tax  on  a  certain  class  of 
grocers,  without  the  imposition  of  the  same 
tax  on  others,  held  that  the  tax  must  ap- 
ply to  all  grocers  in  the  city,  and  that  the 
act  was  unconstitutional,  saying:  "It  is 
competent  for  the  city  to  select  any  of  the 
enumerated  classes  as  subjects  for  license 
taxes.  But  .  .  .  it  is  not  competent  for 
it  to  tax  some  members  of  a  class  set  apart 
by  the  legislature,  and  not  tax  others  of  the 
same  class."  And  the  principle  announced 
in  that  case  was  reaffirmed  by  the  court 
of  appeals  of  Kentucky  in  the  case  of  Read 
v.  Graham,  31  Ky.  L.  Rep.  569,  102  8.  W. 
860.  These  last  three  cases  which  we  have 
mentioned  seem  to  be  exactly  in  point  on 
the  question  under  discussion. 

It  is  very  well  suggested  by  counsel  for 
appellant  that  it  would  be  just  as  reasonable 
to  discriminate  against  a  merchant  who  used 
a  patent  carrier  for  the  transmission  of 
money  and  change,  instead  of  a  cash  boy. 
The  same  rule  might  apply  to  a  thousand 
different  improvements  that  have  a  tendency 
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to  cheapen  products  by  reason  of  ihe  fact 
that  they  are  labor-saving  machines,  and 
do  away  with  the  necessity  for  so  many 
clerks  and  employees.  It  is  a  legitimate 
business,  and  it  makes  no  difference  to  the 
public  whether  the  cigar  is  delivered  by 
means  of  this  automatic  device  or  in  the  or- 
dinary way.  A  strict  or  puritanical  con- 
ception of  the  business  of  selling  cigars 
might  be  that  it  was  harmful  to  the  health 
of  the  consumers,  but  the  mode  of  selling 
them  would  not  enter  into  that  thought. 
Nor  can  the  objection  that  it  is  particularly 
attractive  be  urged,  for  handsome  girls  are 
ordinarily  employed  around  hotels  for  the 
purpose  of  selling  cigars,  and  no  doubt  many 
susceptible  men  are  induced  to  buy  more  ci- 
gars than  they  otherwise  would  by  reason 
of  the  employment  of  this  delivery  agency. 
Fairly  considered,  this  seems  to  be  a  tax 
or  invention,  for  invention  in  most  cases,  as 
in  this,  lessens  the  expense  of  the  business, 
and  thereby  necessarily  .  cheapens  the 
product.  This  was  one  of  the  arguments 
advanced  in  favor  of  sustaining  the  validity 
of  this  ordinance;  viz.,  that  the  machine 
could  be  manufactured  and  operated  for  less 
money  than  a  retail  cigar  store  could  be 
equipped  and  operated.  It  would  seem  that 
the  reduction  in  price  of  an  article  of  com- 
merce would  savor  of  the  quality  of  a  bless- 
ing rather  than  of  a  curse,  when  the  wel- 
fare of  the  consumer  is  taken  into  consid- 
eration; and  to  hold  otherwise  would  re- 
verse the  general  rule  that  legal  restraints 
may  be  imposed  upon  the  few  for  the  bene- 
fit of  the  many.  The  tendency  of  this  kind 
of  an  ordinance  is  to  foster  monopolies,  for 
a  monopoly  exists  when  the  manufacture 
and  sale  of  any  commodity  is  restrained  to 
one  or  a  certain  number.  It  is  said  that 
it  has  three  inseparable  consequences, — the 
increase  of  the  price,  the  badness  of  the 
wares,  the  impoverishment  of  others.  Hence 
it  naturally  follows  that  monopolies  are 
odious  to  the  law,  and  the  law  will  concern 
itself  to  restrain  rather  than  to  nourish 
them.  If  this  ordinance  can  be  sustained, 
there  is  no  limit  to  the  arbitrary,  capricious, 
or  tyrannical  imposition  of  taxes,  and  the 
constitutional  guaranty  that  "no  law  shall 
bo  passed  granting  to  any  citizen,  class  of 
citizens,  or  corporation  other  than  munici- 
pal, privileges  or  immunities  which,  upon 
the  same  terms,  shdll  not  equally  belong  to 
all  citizens  or  corporations,"  becomes  a  dend 
letter.  Discrimination  to  the  extent  exhib- 
ited in  this  ordinance  discourages  enter- 
prise, paralyzes  progress,  is  a  deprivation  of 
liberty,  and  is  entirely  inconsistent  with  the 
true  principles  and  the  genius  of  our  gov- 
ernment. None  of  the  cases  cited,  from  ei- 
ther this  or  any  other  court,  numerous  as 
they  are,  go  to  the  extent  of  discriminating 
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against  a  simple  mode  of  doir.g  business, 
which  is  conceded  to  be  lawful  and  fair,  and 
which  in  no  way  involves  the  principles  of 
police  power  or  regulation. 

The  judgment  will  be  reversed,  with  in- 
structions to  dismiss  the  action. 

Rudkin,  Ch.  J.,  and  Crow,  Bfouut,  and 
Parker,  JJ.,  concur. 
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WILLIAM  A,  SHRINER,  Appt, 

V. 

JOHN   CRAFT. 
(—  Ala.  — ,  61  So.  884.) 

• 

Contract  —  signing  —  liability. 

1.  The  mere  signing  of  one's  name  to  a 
contract  does  not  make  him  a  party  there- 
to, if  the  contract  states  that  it  is  between 
other  parties,  and  the  person  so  signing  is 
not  mentioned  therein. 

Action  —  discontinuance  —  striking  — 
party. 

2.  The  striking  out  of  an  improper  party 
does  not  work  a  discontinuance  of  the  ca^. 

Contract  —  promise  of  additional  com- 
pensation —  validity. 

3.  The  promise  by  one  party  to  a  build- 
ing contract  to  pay  more  for  the  work  than 
the  amount  called  for  in  the  contract,  up- 
on the  refusal  or  threatened  refusal  of  the 

Note,  —  JProtnise  of  additional  compen^ 
sation  for  completing  an  executory 
contracp^  other  than  for  the  paym(rni 
of  money. 

The  conflict  of  authority  on  this  subject 
shown  in  the  notes  in  34  L.R.A.  38  and  11 
L.R.'A.(N.S.)  789,  is  reflected  in  the  con- 
tradictory conclusions  reached  in  Siiriner 
V.  Craft  and  Evans  v.  Oregon  &  W.  R.  Co. 
post,  455.  The  statement,  in  the  latter  case, 
of  the  elementary  principle  that  parties  com- 
petent to  contract  may  abrogate  or  rescind 
the  contract  and  enter  into  a  new  one  touch- 
ing the  same  matter,  to  be  performed  in 
the  same  or  a  different  way,  upon  a  difl'er- 
ent  consideration,  hardly  serves  to  distin- 
guish that  case  from  the  Siirineb  Case  and 
other  cases  cited  in  the  notes  referred  to. 
holding  that  the  promise  of  additional  com- 
pensation is  without  consideration;  since 
that  statement  was  evidently  not  intended 
to  imply  that  the  parties  in  this  case  haJ 
in  fact  formally  abandoned  the  original  con- 
tract and  then  formally  entered  into  a  new 
one,  but  was  merely  intended  to  express  the 
court's  view  of  the  legal  aspect  or  implica- 
tion of  a  promise  to  pay  additional  compen 
sation  for  performing  the  contract.  The  state- 
ment would  therefore  seem  to  be  applicable 
to  any  case  of  a  promise  to  pay  additional 
compensation  for  completing  a  contract.  Pos- 
sibly a  basis  for  a  distinction  might  be  found. 
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contractor  to  go  on  with  the  work,  the 
original  contract  still  remaining  in  force,  is 
without  consideration  and  unenforceable. 

Same  —  f allare    to    secure   ordinance  — 
effect. 

4.  Failure  to  have  an  ordinance  passed 
authorizing  a  frame  building  within  the  fire 
limits,  8o  as  to  allow  the  work  to  be  begun 
at  a  certain  time,  is  no  defense  to  an  ac- 
tion for  breach  of  a  building  contract,  if 
the  ordinance  waa  in  fact  passed,  and  there 
18  nothing  to  show  that  the  building  con- 
tract fixed  any  time  when  work  should  be 
commenced,  or  that  there  was  any  consid- 
eration for  the  agreement  as  to  the  ordi- 
nance. 

Evidence  —   architect's     certificate   — 
contract  provision. 

5.  An  architect's  certificate  provided  for 
by  a  building  contract  is  admissible  in  evi- 
ilence  in  an  action  for  breach  of  the  con- 
tract. 

Contract    —    architect's     certificate    — 
binding  effect. 

6.  An  architect's  certificate  which  a  build- 
ing contract  provides  shall  be  final  and  con- 
clusive is  BO  in  legal  effect  unless  im- 
peached for  fraud  or  such  gross  mistakes  as 
would  imply  bad  faith  or  a  failure  to  ex- 
ercise an  honest  judgment. 

(December  16,  3009.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Mobile 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  breach  of 
a  building  contract.     Affirmed. 


The  ninth  plea,  to  which  reference  is  made 
in  the  opinion,  is  as  follows: 

"(9)  ihe  defendant,  as  a  defense  to  the 
action  of  the  plaintiff,  saith  that  at  the 
time  the  said  action  was  commenced  the 
plaintiff  was  indebted  to  him  in  the  sum 
of  $250  damages,  arising  in  connection  with 
the  contract  described  in  the  complaint,  in 
this:  That  the  buildings  provided  for  to 
be  erected  under  the  contract  described  in 
the  complaint  were  to  be  built  upon  lots  of 
land  lying  within  what  are  known  as  the 
'fire  limits'  of  the  city  of  Mobile,  within 
which  limits  it  was  unlawful  to  erect  frame 
buildings,  such  as  was  provided  in  the  con- 
tract described  in  the  complaint  should  be 
erected  on  said  lot,  and  the  plaintiff  agreed 
with  the  defendant  that,  because  he  was  a 
member  of  the  general  council  of  the  city  of 
Mobile,  he  would  have  an  ordinance  passed 
by  the  general  council  of  the  city  of  Mo- 
bile excepting  these  lots  from  the  provisions 
of  said  ordinance,  and  permitting  defendant 
to  erect  plain  buildings  on  said  lot,  and 
that  he  would  do  this  sufficiently  in  advance 
of  the  commencement  of  the  contract  to  en- 
able the  defendant  to  begin  the  erection  of 
buildings  upon  the  day  prescribed  by  the 
terms  of  the  'contract;  but  defendant  says 
that  plaintiff  negligently  failed  to  secure 
the  passage  of  such  ordinance  as  would  ex- 
empt the  buildings  to  be  erected  under  the 
contract,  from  the  provisions  of  law  estab- 
lishing the  fire  limits  of  the  city  of  Mobile, 
until  two  weeks  had  elapsed  after  the  time 
defendant  was   required  to  comnience  con- 


if  the  parties  did  in  fact  formally  abandon 
the  original  contract  and  enter  upon  a  new 
one  in  all  respects  the  same  except  for  the 
promise  of  additional  compensation.  That, 
however,  might  be  fairly  characterized  as  a 
distinction  without  a  difference. 

Some  considerations  were  suggested  in  the 
note  to  11  L.R.A.(N.S.)  789,  in  favor  of  the 
doctrine  that  the  actual  performance  of  the 
work,  even  though  the  party  was  already 
under  obligation  to  perform,  is  a  suiricieut 
consideration  to  support  a  promise  to  pay 
additional  compensation.  But  even  if  the 
reverse  is  the  true  doctrine,  it  is  apparent 
that  very  slight  circumstances  will  be  suf- 
ficient to  take  a  case  out  of  its  operation. 
A  modification  of  the  contract  favorable  to 
the  party  agreeing 'to  pay  the  additional 
compensation,  though  comparatively  slight, 
Would  undoubtedly  be  sufficient  for  this  pur- 
pose. So,  of  course,  many  cases  may  be 
taken  out  of  the  operation  of  that  doctrine, 
on  the  ground  that  there  was  a  compromise 
of  an  honestly  disputed  question  concem- 
in^  the  original  contract.  And  so,  in  ex- 
(Optional  cases,  the  new  promise  may  be 
sustained  consistently  with  that  doctrine, 
upon  the  ground  that  the  circumstances  un- 
der which  the  original  contract  was  en- 
tered into  were  such  as  would  have  entitled 
2»  L.RJL(N.S.) 


the  party  to  whom  the  promise  of  additional 
compensation  was  made  to  relief  at  the 
hands  of  the  courts.  Cases  of  this  kind  are 
not  within  the  scope  of  these  notes,  but, 
for  the  purpose  of  illustrating  the  point,  the 
recent  case  of  John  King  Co.  v.  Jx>uisville 
&  N.  R.  Co.  131  Ky.  46,  114  S.  W.  308  (re- 
hearing denied  in  116  S.  W.  1201),  may 
be  referred  to.  In  that  case  a  promise 
of  additional  compensation  to  a  contractor 
for  excavating  and  removing  a  rocky  stra- 
tum was  upheld,  it  appearing  that,  at  the 
time  the  contract  was  made,  test  pits  had 
been  sunk,  which  developed  no  rock,  and  that 
the  contract  was  made  on  the  supposition 
by  both  parties  that  there  was  none.  The 
court  said  that,  after  the  discovery  of  the 
true  condition,  which  was  materially  dif- 
ferent from  that  represented  and  relied  on, 
a  court  of  equity  might  have  relieved  the 
contractor  from  the  execution  of  a  contract 
under  the  circumstances,  and  that  it  was 
competent  for  the  parties  to  do  voluntarily 
what  the  court  might  have  done  for  them. 

The  analogous  question  as  to  the  payment 
of  part  of  a  liquidated  and  undisputed  debt 
as  a  consideration  for  the  discharge  of  the 
whole  is  treated- in  notes  in  11  L.R.A.(N.S.) 
1018,  and  21   L.R.A.(N.S.)    1005, 
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structing  said  building  under  the  terms  of 
the  contract,  and  the  defendant  says  that, 
by  the  said  delay  of  the  plaintiff,  he  was 
damaged  in  the  sum  of  $250,  which  he  here- 
by offers  to  set  off  against  the  demand  of 
the  plaintiff,  and  he  claims  judgment  for 
the  excess.'' 

Further  facts  sufficiently  appear  in  the 
opinion. 

Mr.  Frederick  G.  Bromberg,  for  ap- 
pellant: 

Delay  by  the  owner  excuses  default  on  the 
part  of  the  building  contractor. 

Morse  Dry  Dock  &  Repair  Co.  v.  Seaboard 
Transp.  Co.  88  0.  C.  A.  263,  161  Fed.  99; 
Dannat  v.  Fuller,  120  N.  Y.  554,  24  N.  E. 
815. 

A  contract  in  writing  entered  into  may 
be  subsequently  modified  by  parol,  in  any 
way  the  parties  thereto  may  choose,  with- 
out any  additional  consideration  passing  be- 
tween them,  at  any  time  before  there  has 
been  a  forfeiture  under  its  terms,  incurred 
by  any  party  thereto. 

Badders  v.  DsEvis,  88  Ala.  367,  6  So.  834; 
Prestwood  v.  Eldridge,  119  Ala.  72,  24  So. 
729;  Guthrie  v.  Carpenter,  162  Ind.  417,  70 
N.  E.  486;  Barnum  v.  Williams,  116  App. 
Div.  694,  102  N.  Y.  Supp.'874;  Peet  v. 
East  Grand  Forks,  101  Minn.  518, 112  N.  W. 
1003;  Bader  v.  New  York,  51  Misc.  368,  101 
N.  Y.  Supp.  351 ;  Brown  v.  Mader,  120  App. 
Div.  516,  105  N.  Y.  Supp.  70;  Michigan 
Yacht  &  Power  Co.  v.  Buscli,  75  C.  C.  A. 
109,   143  Fed.  929. 

Messrs.  Gregory  li.  Smith  and  H.  T. 
Smith  for  appellee. 

Simpson,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  by  the  appellee  against 
the  appellant,  for  damages  for  the  breach 
of  a  contract,  by  which  the  defendant  un- 
dertook and  agreed  to  furnish  material  and 
build  two  houses  in  accordance  with  the 
contract  set  out  in  the  record. 

The  first  assignments  of  error  insisted  on 
(numbered  1  and  2)  are  to  the  sustaining  of 
the  demurrer  of  Mary  R.  Shriner,  on  the 
ground  that  the  complaint  shows  on  its 
face  that  Mary  R.  Shriner  was  not  a  party 
to  the  contract  sued  on,  and  the  third, 
fourth,  and  fifth  assignments  relate  to  the 
same  subject,  to  wit,  to  the  refusal  of  the 
court  to  grant  the  motion  for  a  discontinu- 
ance of  the  case,  because  of  tlie  amendment 
of  the  complaint,  by  striking  out  the  name 
of  said  Mary  R.  Shriner. 

There  was  no  error  in  either  action  of 
the  court.  The  contract  sued  on  is  set  out 
in  the  complaint,  and  it  states  distinctly 
that  it  is  between  W.  A.  Shriner  and  John 
Craft.  The  fact  that  Mary  R.  Shriner's 
name  appears  at  the  end  of  the  contract  with  ' 
28  L.R.A.(N.S.) 


W.  A.  Shriner  does  not  make  it  her  con- 
tract. The  statute  is  clear  on  the  right 
of  amendment  by  striking  out  parties,  and 
our  decisions  are  uniform  to  the  effect  that 
the  striking  out  of  an  improper  party  does 
not  work  a  discontinuance  of  the  case.  U 
cannot  be  material  how  the  fact  comes  to 
the  knowledge  of  the  court  that  such  per- 
son is  an  improper  party;  whether  it  ap- 
pears upon  the  face  of  the  pleading,  and  is 
brought  to  the  attention  of  the  court  by 
demurrer,  or  is  subsequently  made  to  appear 
in  the  evidence.  Section  5367,  Code  of  1907, 
and  cases  cited. 

A  number  of  the  assignments  of  error  are 
grouped  by  the  appellant  in  his  brief,  being 
questions  raised  on  sustaining  motions  to 
strike  and  demurrers  to  pleas,  which  set  up 
a  modification  of  the  contract.  The  first 
proposition  is  correct,  to  wit,  that  the  par- 
ties to  a  written  contract  may,  by  mutual 
parol  agreement,  modify  the  contract;  but 
the  second  proposition,  to  wit,  that  said 
modification  is  binding  without  any  new- 
consideration,  is  not  so  clear.  While  there 
are  some  expressions  in  the  case  which  seem 
to  dispense  with  the  necessity  of  a  consid- 
eration to  a  modification  of  a  contract,  yet 
a  modification  can  be  nothing  but  a  new  eon- 
tract,  and  must  be  supported  by  a  consider- 
ation like  every  other  contract.  An  analysis 
of  the  cases  shows  that  it  would  be  more  ac- 
curate to  say  that  the  mutual  obligations  as- 
sumed by  the  parties,  at  the  time  of  tiie 
modification,  constitute  a  sufficient  consider- 
ation, and  if  one  of  the  parties  does  not  as- 
sume any  obligation  or  release  any  right, 
then  a  promise  by  the  other  is  a  nudum  jiac- 
tum  and  void. 

Where  a  teacher  who  had  been  employed 
at  an  annual  salary  agreed  to  give  up  his 
definite  contract  and  to  serve  during  the 
pleasure  of  the  board,  it  was  held  that  the 
change  in  the  terms  of  the  teacher's  service 
furnished  a  sufficient  consideration  for  the 
promise  of  increased  compensation.  Hil- 
dreth  v.  Pinkerton  Academy,  29  N.  H,  227, 
235. 

Where  an  agreement  to  do  blasting  on  cer- 
tain terms  was  made  upon  the  representa- 
tions of  the  defendant  as  to  the  quality 
of  the  rock  to  be  blasted,  and  it  was  found 
that  the  rock  was  much  harder,  and  use- 
less to  the  party  blasting,  in  place  of  being 
useful,  as  represented,  a  new  agreement  to 
pay  more  for  the  work  was  supported  by 
the  additional  work  which  the  other  party 
agreed  to  perform.  Osborne  v.  O'Reilly,  42 
N.  J.  Eq.  468,  475,  9  Atl.  209. 

There  is  a  class  of  cases  in  which  the 
original  contract  had  been  abandoned,  and 
the  parties  afterwards  entered  into  a  new 
parol  contract  for  the  performance  of  the 
same  work  on  different  terms,  and  the  con- 
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tract  was  held  to  be  valid.  The  theory  of 
these  cases  seems  to  be  that  either  party 
may  abandon  the  contract  and  subject  him- 
self to  the  penalty  or  liability  therefor,  and 
then  the  parties  are  at  liberty  to  make  an- 
other eontract,  in  which  the  original  work, 
stipulated  for  in  the  first  contract,  may  be 
a  sufficient  consideration  for  the  second, 
leaving  the  parties  to  their  remedies  on  ac- 
count of  the  abandonment  of  the  first  con- 
tract, unless  special  provision  be  made  to 
release  the  same.  Munroe  v.  Perkins,  9 
Pick.  298,  20  Am.  Dec.  475,  478;  Coyner  v. 
Lynde,  10  Ind.  282,  284;  Morrison  y.  Heath, 
11  Vt.  610;  Koerper  v.  Royal  Invest.  Co. 
102  Mo.  App.  543,  551,  77  S.  W.  307. 

Other  cases  have  gone  a  step  further,  and 
have  held  that,  if  one  party  finds  himself  in 
sach  a  position  that  he  cannot  carry  out  the 
contract  on  the  terms  provided,  and  notifies 
the  other  party  that  he  will  abandon  the 
contract  unless  different  terms  are  granted, 
laid  second  party  has  the  option  either  to 
let  the  contract  be  abandoned,  and  depend 
on  his  action  for  damages,  or  to  make  the 
new  agreement,  and  consideration  being  that 
he  considers  it  worth  more  to  him  to  have 
the  benefits  of  the  new  agreement,  than  to 
recover  his  damages  for  the  breach  of  the 
original  contract.  Bishop  y.  Busse,  60  111. 
403,  407. 

It  seems  to  this  court  that  this  latter 
class  of  cases  has  reached  a  dangerous  limit 
in  permitting  one  party  to  be  bound  by  his 
promise  to  another,  who  has  promised  noth- 
ing but  what  he  was  already  under  contract 
obligation  to  perform,  which  is  no  considera- 
tion at  all.  Koerper  y.  Royal  Invest.  Co. 
102  Mo.  App.  543,  550,  77  S.  W.  307;  Widi- 
man  v.  Brown,  83  Mich.  241,  244,  47  N.  W. 
231;  C.  H.  Davis  ft  Co.  y.  Morgan,  117  Ga. 
504,  506,  61  L.R.A.  148,  97  Am.  St.  Rep. 
171,  43  8.  E.  732;  Willingham' Sash  &  Door 
Co.  V.  Drew,  117  Ga.  850,  45  S.  E.  237. 

Where,  upon  the  mere  statement  of  the 
defendant  that  the  drilling  of  the  well  would 
be  very  expensive,  plaintiffs  agreed  to  re- 
duce the  price  of  drilling,  it  was  held  no 
modification  of  the  contract  (Wendling  v. 
Snyder,  30  Ind.  App.  330,  333,  65  N.  E. 
1041, 1042),  the  court  saying:  "The  evidence 
did  not  tend  to  prove  an  abandonment  or 
modification  of  the  original  contract"  and 
that  the  work  was  done  under  the  new 
contract. 

In  our  early  case  of  Young  y.  Fuller,  20 
Ala.  464,  no  question  was  raised  about  con- 
iideration,  the  only  question  being  that  the 
parties  might,  by  a  subsequent  written  con- 
tract, guarantee  the  genuineness  of  a  note 
which  had  been  indorsed  by  one  to  the  oth- 
^t  by  providing  that  if  the  note  turned  out 
to  be  void,  the  transaction  was,  in  effect,  to 
be  canceled. 

28  LJUL(N.8.) 


In  the  case  of  Thomason  y.  Dill,  30  Ala. 
444,  450,  T.  had  purchased  a  slave  from  D., 
taken  a  bill  of  sale,  and  given  liis  promis- 
sory notfe,  but  left  the  slave  with  D.  until 
he  (T.)  went  to  procure  sureties,  and  the 
court  held  that  if  the  promise  of  T.  to  pro- 
cure the  surety  was  after  the  consummation 
of  the  contract,  in  pursuance  merely  of  a 
prior  unaccepted  offer,  it  was  nudum  pac- 
tum, but  if  the  parties  mutually  agreed  to 
modify  the  contract,  T.'s  right  to  the  slave 
not  to  attach  until  he  executed  the  proposed 
note,  the  promise  of  each  is  supported  by  a 
suflicient  consideration.  See  same  case,  34 
Ala.  175. 

In  the  case  of  Johnson  y.  Sellers,  33  Ala. 
265,  the  defendant  had  entered  into  a  con- 
tract to  take  charge  of  a  school,  and  there 
being  a  dispute  as  to  whether  he  was  bound, 
under  the  original  contract,  to  bring  his 
wife  to  the  school  as  a  teacher,  it  was  agreed 
to  pay  him  an  additional  amount  to  bring 
her.  The  court  held  that  the  defendant 
could  not  refuse  to  perform  his  contract  and 
make  that  a  sufficient  consideration  for  a 
promise  of  payment  of  a  sum  to  induce 
him  to  perform  his  contract,  though  one 
party  might  waive  the  performance  of  tlie 
contract  and  the  two  agree  to  rescind  or 
modify  the  contract  and  ingraft  new  provi-  > 
sions  on  it,  but  that,  while  the  original  con- 
tract was  subsisting,  a  promise  to  prevent 
its  breach  was  without  consideration. 

In  the  case  of  Burkham  v.  Mastin,  54  Ala. 
122,  125,  127,  emphasis  is  placed  on  the  fact 
that  the  part  payment  made  at  tlie  time 
of  the  additional  contract  was  before  any- 
thing was  due,  thus  furnishing  a  consider- 
ation for  the  modification,  and  the  court 
held  that,  in  that  phase  of  the  case,  the 
modification  was  supported  by  a  consider- 
ation, but  ''if  such  agreement  is  made  only 
to  induce  a  performance,  or  to  prevent  a 
breach  of  the  original  contract,  it  would  be 
without  consideration,  and  could  not  be  sup- 
ported." 

In  the  case  of  Hall  v.  Jones,  56  Ala.  493, 
407,  where  the  question  was  whether  the 
assumption  of  the  debt  of  the  old  firm  by 
the  new  one  discharged  the  old  one,  this 
court,  speaking  through  Stone,  J.,  said :  "It 
requires  the  same  mutuality  to  vary  or 
modify  a  contract,  as  it  does  to  create  it  in 
the  first  instance;  for  modification  is  only 
a  species  of  contract.  The  mutual  agree- 
ment of  the  parties,  a  promise  for  a  prom- 
ise, is  sufficient  to  uphold  such  modified  con- 
tract, without  other  new  consideration." 

In  the  case  of  Cooper  v.  Mcllwain,  58 
Ala.  296,  300,  the  original  contract  was  ex- 
pressly rescinded  and  a  new  written  con- 
tract made,  and  on  these  facts  the  court  says 
that  the  parties  "may  rescind  or  modify  it, 
at  pleasure;  and  their  mutual  assent  is  all 
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49  Me.  558;  Bartlett  v.  Wyman,  14  Johns. 
260;  Gordon  v.  Gordon,  56  N.  H.  170;  Peel- 
man  V.  Peelman,  4  Ind.  612;  Davenport  v. 
First  Cong.  Soc.  33  Wis.  390;  Ritenour  v. 
Mathews,  42  Ind.  7 ;  Havana  Press  Drill  Co. 
V.  Ashurst,  148  III.  115,  35  N.  E.  873;  Ford 
V.  Garner,  16  Ind.  298;  Reynolds  v.  Nugent, 
25  Ind.  328;  Vanderbilt  v.  Schreyer,  91 
N.  Y.  392;  Sherwin  v.  Brigham,  39  Ohio 
St.  137. 

Gose,  J.,  delivered  the  opinion  of  the 
court : 

Prior  to  August  12,  1907,  the  appellants 
entered  into  a  contract  with  the  respond- 
ent Oregon  &  Washington  Railroad  Com- 
pany for  grading  a  part  of  its  roadbed  in 
Lewis  county.  On  that  date  the  appellants 
entered  into  a  written  contract  with  the  re- 
spondent Evans,  by  which  they  sublet  to 
him  a  portion  of  the  work.  The  respondent 
Evans  commenced  work  under  his  contract, 
but,  finding  that  the  compensation  agreed 
upon  was  inadequate,  abandoned  the  work. 
The  following  day,  at  the  instance  of  the 
division  engineer  of  the  railroad  company, 
a  Mr.  Abbott,  Evans  and  Abbott  went  to 
see  the  appellant  Dibble,  and  informed  him 
that  Evans  was  dissatisfied,  and  had  quit 
work.  Evans  then  complained  of  the  re- 
fusal of  the  appellants  to  pay  a  certain  bill, 
and  further  said  to  them  that  he  did  not 
want  to  resume  work  because  he  had  struck 
gumbo,  and  could  not  make  anything.  Ab- 
bott insisted  that  he  should  go  on  with  the 
work,  and  stated  in  the  presence  of  *the  ap- 
pellant Dibble  that,  if  he  would  continue 
and  complete  the  work,  "we  will  see  thnt 
the  bills  are  paid  and  you  get  a  reasonable 
wage."  Dibble  was  present,  but  said  noth- 
ing further  than  to  discuss  the  bill.  The 
respondent  Evans  then  resumed  and  com- 
pleted the  work,  and,  upon  the  refusal  of 
the  parties  to  pay  a  portion  of  the  bills 
and  his  wages,  brought  this  suit  against  his 
correspondent  and  the  appellants  to  enforce 
the  oral  contract.  At  the  close  of  his  tes- 
timony, a  motion  for  a  nonsuit  was  grant- 
ed as  to  the  railroad  company  and  denied 
as  to  the  appellants.  There  was  a  verdict 
and  judgment  in  favor  of  the  respondent 
Evans  against  the  appellants,  and  they  have 
appealed. 

The  first  point  suggested  by  the  appellants 
is  that  the  oral  contract,  if  made,  was  with- 
out consideration,  and  not  enforceable.  It 
is  insisted  that  neither  the  promise  to  do, 
nor  the  doing  of  that  which  the  promisor 
is  by  law  or  subsisting  contract  bound  to 
do,  is  a  sufficient  consideration  to  support 
a  contract  in  his  favor.  We  cannot  assent 
to  this  view  of  the  law.  We  think  the  bet- 
ter rule  is  that,  where  a  party  has  brenched 
bis  contract  and  refused  to  perform  it,  it  is 
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optional  with  the  adverse  party  to  sue  him 
for  damages,  or  waive  the  breach,  treat  the 
contract  as  abrogated,  and  enter  into  a  iien* 
contract  with  the  delinquent  party.    It  would 
seem  to  be  elementary  that  parties  compch 
tent  to  contract  can  abrogate  or  rescind  the 
contract  and  enter    into    a    new    contract 
touching  the  same  subject-matter  to  be  per- 
formed, in  the  same  or  a  different  way,  upon 
a  different  consideration.    In  the  case  at  bar 
the  appellants  had  contracted  to  do  certain 
work,  and  it  was  important  to  them  that  the 
work  that  Evans  had    agreed    to    perform 
should  go  forward.     When    he    abandoned 
the  work,  they  had  the  election  to  hold  him 
answerable  in  damages,  or  to  make  a  new 
contract  with  him.     Tliey  chose  the  latter 
course,  and  cannot  now  be  heard  to  say  that 
the  contract  was  nudum  pactum.    Tliis  po- 
sition has  abundant  support  in  the  authori- 
ties.    "Where  the  contractor  refuses  to  per- 
form his  contract,  and  the  builder  promises 
to  pay  him  additional  compensation  in  con- 
sideration of  the  continued  performance  of 
the  contract,  the  authorities  are  not  in  ac- 
cord on  the  question  whether  the  promise  for 
additional  compensation  is  supported  by  a 
sufficient  ponsideration.    The  prevailing  rule 
seems  to  be,  however,  that  such  a  promise 
is  valid  as  an  abandonment  of  the  original 
contract  and  the  creation    of    a  new    con- 
tract."    30  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.    1197.      "The    release    of.  one   from   the 
stipulations  of  the  original  agreement  is  the 
consideration  for  the  release  of  the  other; 
and  the  mutual  releases  are  the  consider- 
ation for  the  new  contract,  and  are  sufficient 
to  give  it  full    legal    effect."      Rollins   v. 
Marsh,  128  Mass.  116.     In  Rogers  v.  Rog- 
ers, 139  Mass.  440,  1  N.  E.  122,  it  was  held 
that  where  one  party  has  agreed  to  sell  and 
the  other  has  agreed  to  buy  certain  goods  at 
a  stipulated   price,  and  the   seller  delivers 
a  part  of  the  goods,  but  refuses  to  deliver 
the  remainder  except  at  an  advanced  price, 
the  agreement  of  the  purchaser  to  pay  the 
increased  price  is  binding  upon  him  upon 
the  delivery  of  the  goods.    In  Goebel  v.  Linn, 
47  Mich.  489,  41  Am.  Rep.  723,  11  N.  W. 
284,  in  an  opinion  by  Judge  Cooley,  it  was 
held  that,  where  an  ice  company  had  con- 
tracted to  deliver  ice  to  a  brewing  compnny 
at  a  given  rate,  and,  owing  to  a  shortage  in 
ice,  refused  to  complete  the  contract  unless 
a  higher  rate  was  paid,  a  note  given  by  the 
brewing  company  for  the  ice  at  the  increased 
price  was  based  upon  a  sufficient  consider- 
ation.   In  Foley  v.  Storrie,  4  Tex.  Civ.  App. 
377,  23  S.  W.  442,  the  plaintiff  had  agreed 
to  deliver  to  defendant  1,000  cords  of  wood 
at  $4  per  cord.     Owing  to  the  advance  in 
wages,    the   plaintiff   found    that  he  could 
not  make  a  profit  on  the  contract,  and  so 
advised  the  defendant.     Thereupon  it  was 
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agreed  tliat  the  defendant  would  pay  $5  per 
cord.    Ihc  plaintiff  then  delivered  100  cords, 
and  brought   suit  to  recover  the  price  ou 
the  new  contract.    It  was  held  that  the  new 
contract  waa  enforceable,  and  that  "the  par- 
ties had  the  right  to  rescind  their  contract 
ur  to  modify  it  by  mutual  agreement."     In 
Coyner  v.  Lynde,  10  Ind.  282,  the  defendant 
agreed  with  the  plaintiff,  the  original  con- 
tractor, to  complete  a  portion  of  his  con- 
tract for   the  construction  of  a  part  of  a 
line  of  railroad  at  the  price  plaintiff  was 
to  receive,  and  to  pay  plaintiff  a  premium 
for  the  privilege  of  the  contract.    Later  the 
defendant  ascertained  that  the  contract  price 
was  inadequate,  and  determined  to  abandon 
the  work.     The  plaintiff,  to  induce  the  de- 
fendant to   continue'  the  contract   to   com- 
pletion, agreed  to  release  him  from  the  pay- 
ment of  the  premium,    and    the    defendant 
completed  the  contract.     It  was  held  that 
when  a  party    abandons   his   contract,   the 
adverse  party  has  his  election  to  sue  or  make 
a  new  agreement,  and,  if  in  the  new  agree- 
ment he  makes  new  or  additional  promises 
I'erendent  upon   the  fulfilment  of  the  con- 
tract, and   t^e   party   abandoning  the   con- 
tract, in  consideration  of  the  new  promises, 
completes  the  work,  the  promise  is  binding. 
In  Munroe  v.  Perkins,  9  Pick.  298,  20  Am. 
Deo.  475,  the   plaintiff  undertook    to    con- 
struct a  cartway  for  the  sum  of  $900.    After 
Ijeginning  the  work,  he  ascertained  that  the 
price  was  inadequate,    and    determined    to 
abandon  the  contract.     Whereupon  the  de- 
fendant orally  agreed  to  release  him  from 
the  contract  and  pay  him  by  the  day,   if 
he  would  complete  the  work,  which  he  did; 
and,  in  an  action  to  recover  upon  the  sec- 
ond contract,  it  was    held    binding.      The 
same  principle  is   announced   in    Cooke   v. 
Murphy,  70  111.  96;   Abbott  v.  Doane,   163 
Mass.  433,  31  L.R.A.  33,  47  Am.  St.  Rep. 
465,  40  N.  E.  197;   and  Wilhelm  v.  Voss, 
118  Mich.  106,  76  N.  W.  308.    The  rule  con- 
tended for  by  the  appellants  was  criticized 
by  th*3  court  in  Brown  v.  Kern,  21  Wash. 
2l\  57  Pac.  798,  the  court  saying  that  it 
'vas  not  in  accord  with  ethics,  and  ought 
not  to  be  in  accord  with  the  law,  to  allow 
a  creditor  to  compromise  a  debt  for  a  less 
sum  than  the  amount  due,  receive  a  sum 
of  money  on  the  compromise,  and  then  per- 
mit him  to  repudiate  the  compromise  and 
retain  the  benefits.     We  think  the  view  we 
have  expressed  is  supported  by  the  reason- 
ing of  this  court  in  Sherman  v.  Sweeny,  29 
Wash.  321,  69  Pac.  1117.     It  must  be  con- 
<?«ded,  however,    that    the    courts    are    not 
apeed  upon  this  question,  and  judges  of  the 
highest  ability    have    announced    the    view 
urg-id  by  the  appellants.    The  view  we  have 
taken  will  permit  greater  freedom  in  con- 
tracting, and   is,   we   think,   more   in   har- 
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mony  with  the  fundamental  conception  of 
contracts. 

The  court  instructed  the  jury  that  they 
must  find  ''that  there  was  some  consider- 
ation for  the  contract,''  and  that  ''one  prom- 
ise is  a  good  consideration  for  another  prom- 
ise." The  respondent  Evans  did  not  except 
to  this  view  of  the  law.  The  following  in- 
terrogatory was  propounded  to  the  jury: 
"If  you  find  from  the  evidence  that  there 
was  an  oral  agreement  entered  into  be- 
tween the  railroad  company  and  Dibble- 
Hawthorne  Company  and  the  plaintiff, 
wherein  the  said  defendants  agreed  to  pay 
the  plaintiff  all  past  bills  incurred,  all  fu- 
ture bills  to  be  incurred  in  the  prosecution 
of  the  work,  and  a  reasonable  wage  to  him- 
self, state  what  the  consideration  for  such 
promise  was  to  the  defendants  Dibble  and 
Hawthorne."  The  jury  answered:  "Tho 
fact  that  Dibble  and  Hawthorne  were  un- 
der bond  to  complete  the  work  within  a 
stated  time."  The  appellants  insist  that  the 
answer  is  in  conflict  with  the  instructions 
of  the  court,  and  that  their  motion  for 
a  judgment  notwithstanding  the  verdict 
should  have  been  granted.  The  contention 
is  untenable,  for  three  reasons:  (1)  If 
the  parties  made  an  oral  contract,  the  suf- 
ficiency of  the  consideration  was  a  legal 
question  for  the  determination  of  the  court, 
and  not  a  fact  for  the  consideration  of  tho 
jury;  (2)  the  answer  to  the  interrogatory 
necessarily  implied  that  the  minds  of  tho 
parties  met  and  that  the  oral  contract  was 
made,  thus  falling  within  the  instruction 
that  "one  promise  is  a  good  consideration 
for  another;''  and  (3)  the  consideration 
found  was  a  sufficient  consideration  and 
within  the  evidence. 

It  is  insisted  that  the  court  erred  in  sub- 
mitting the  case  to  the  jury  as  to  the  ap- 
pellants, and  withdrawing  it  as  to  the  rail- 
road company,  and  that  there  is  not  suffi- 
cient evidence  of  the  oral  contract  to  sup- 
port the  verdict.  The  respondent  is  not 
complaining  of  the  action  of  the  court  in 
granting  the  nonsuit  in  favor  of  the  rail- 
road company.  Obviously  he  is  the  only 
party  injured  thereby.  In  addition  to  the 
facts  stated,  there  was  evidence  tending  to 
show  that,  after  making  the  alleged  oral 
contract,  the  appellants  kept  the  time  of 
the  men  employed  by  Evans;  that  they  did 
not  do  so  before  that  time;  and  that  they 
thereafter  paid  five  bills  for  supplies,  sucli 
as  milk,  hay,  meat,  and  powder,  which 
Evans  had  contracted  in  the  prosecution  of 
the  work,  aggregating  over  $500.  They 
were  not  required  to  pay  these  bills  under 
the  written  contract.  The  appellants  stout- 
ly denied  making  the  oral  contract,  but  ad- 
mitted paying  the  bills  mentioned,  explain- 
ing that  they  did  so,  not  as  a  duty,  but  at 
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the  request  of  Evans,  when  there  was  money 
due  him.  There  is  sufficient  evidence,  direct 
and  circumstantial,  to  support  the  verdict. 
On  the  other  hand,  the  jury  might  proper- 
ly have  found  for  the  appellants.  The  is- 
sue was  sharply  drawn,  and  was  deter- 
mined adversely  to  the  appellants  upon  suf- 
ficient evidence,  and  they  must  abide  the 
result. 

The  authorities  cited  in  the  reply  brief, 
holding  that  it  requires  clear,  positive,  and 
convincing  evidence  to  establish  the  rescis- 
sion of  a  written  contract,  have  no  appli- 
cation here;  the  court,  at  the  instance  of 
the  appellants,  having  instructed  that  a  pre- 
ponderance of  evidence  was  sufficient  to  es- 
tablish that  fact. 

The  judgment  is  affirmed. 

Rndkin,  Ch.  J.,  and  Fullerton,  Clind- 
wick,  and  Morris,  JJ.,  concur. 


MICHIGAN   SUPREME   COURT. 

FINNEY'S  ORCHESTRA 

V. 

FINNEY'S  FAMOUS  ORCHESTRA  et  al., 

Appts. 

(—  Mich.  — ,  126  N.  W.  198.) 

Unfair    tradename    of   organization    — 
protection. 

A  name  like  "Finney's  Orchestra"  may  be 
protected  against  unfair  competition  by 
those  whose  efforts  have  made  it  valuable, 
although  the  one  who  originated  the  organi- 
zation and  gave  it  his  name  is  dead. 

(May   7,   1910.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Wayne  County 
in  complainant's  favor  in  a  suit  to  enjoin 
the  alleged  unlawful  use  of  complainant's 
tradename.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bnncan  C.  Beath  and  H.  F. 
Cliipman,  with  WiHiam  Liook,  for  ap- 
pellants: 

Theodore  Finney  could  legally  devise  his 
music  and  instruments  to  Mosby,  but  not 
the  name  of  "Finney  Orchestra"  or  "Fin- 
ney." 

Atkinson  v.  John  E.  Doherty  &  Co.  121 
Mich.  372,  40  L.R.A.  219,  80  Am.  St.  Rep. 
507,  80  N.  W.  286. 

Neither  corporation,  as  such,  w^as  entitled 
to  the  name  or  property  or  business  of  the 
nsRoeiation  as  its  successor,  to  the  exclusion 
of  the  other. 

Mason  v.  Finch,  28  Mich.    282;    Schiller 
Commandery  No.  1  v.  Jaennichen,  116  Mich. 
129,  74  N.  \V.  458. 
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Messrs.  Stellwagcn  &  MacKay,  for  ap- 
pellee: 

Tradenames  are  protected,  not  as  trade- 
marks necessarily,  though  they  may  also 
be  trademarks,  but  on  the  ground  of  unfair 
competition. 

Christy  v.  Murphy,  12  How.  Pr.  77;  Hop- 
kins, Unfair  Trade,  §§  62,  63;  Weinstock,  L 
&  Co.  v.  Marks,  109  Cal.  637,  30  L.R.A  182, 
60  Am.  St.  Rep.  67,  42  Pac.  142. 

Defendants  incorporated  under  the  name 
for   the  sole  purpose  of  appropriating  the 

Note.  —  Right  of  members  of  organizo' 
tion  to  protection  in  Mse  of  name 
%vhich  their  efforts  have  made  valU' 
able. 

Although  it  is  sometimes  loosely  said  that 
a  person  whose  efforts  have  made  a  trade- 
name valuable  acquires  a  property  rij^ht 
therein,  the  more  discriminating  decisions 
hold  that  the  principle  upon  which  the 
courts  proceed  in  restraining  the  simulation 
of  trade  or  business  names,  where  the  name 
assumed  is  of  a  fanciful  or  arbitrary  char- 
acter, is  not  that  there  is  property  ac- 
quired in  the  word  or  name  employed,  but 
that  it  is  to  prevent  fraud  and  deception  in 
the  dealing  of  the  party  charged  with  the 
simulation  or  infringement  of  the  name  useil 
by  another  in  a  similar  business. 

Although  the  question  has  received  little 
judicial  discussion,  the  right  of  the  mem- 
bers of  an  organization,  or,  more  properly 
speaking,  of  the  public,  to  protection 
against  the  use  by  others  of  a  name  to 
which  the  united  efforts  of  such  members 
have  given  a  peculiar  significance,  seems  to 
have  been  recognized  wherever  the  question 
has  arisen  in  such  a  form  as  definitely  to 
require  the  predication  of  such  right 

Thus,  in  Aiello  v.  Montecalfo,  21  R.  I. 
496,  44  Atl.  931,  it  was  held,  against  an  ob- 
jection that  no  cause  for  equitable  action 
was  disclosed,  because  equity  will  not  inter- 
fere except  in  cases  of  substantial  monetary 
damage  to  a  continuing  business,  that  a  bill 
setting  forth  that  the  complainants,  a  volun- 
tary association  organized  under  a  cert-aiii 
name  for  the  purpose,  in  part,  of  giv- 
ing dramatic  entertainments,  had  adverti^)e(l 
themselves  and  were  well  known  as  a  club 
or  society,  and  had  from  time  to  time  given 
dramatic  entertainments,  and  that  the  ac- 
tion of  the  defendants  in  wrongfully  appro- 
priating the  name  of  the  society  had  caused 
and  would  cause  great  loss  and  damage  to 
the  complainants,  set  forth  cause  for  equi- 
table relief. 

In  Original  La  Tosca  Social  Club  v.  La 
Tosca  Social  Club,  23  App.  D.  C.  96,  and 
Black  Rabbit  Asso.  v.  Munday,  21  Abb.  N 
C.  99,  it  was  held  that  members  of  a  social 
organization  could  not,  by  witlidrawin<r 
therefrom  and  organizing  a  corporation  of 
the  same  name,  acquire  any  right  to  inter- 
fere with  the  use  of  such  name  by  the  re- 
maining members  of  the  organization. 

In  I^Tcsser  v.  The  Fadettes,  168  Mass.  140. 
37  L.R.A.  721,  60  Am.  St.  Rep.  371,  46  N. 
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benefit  of  the  previous  work  of  this  organi- 
atioR)  and  should  be  permanently  enjoined. 

Hopkins,  Unfair  Trade,  §.53,  pp.  105  et 
seq.;  Christy  y.  Murphy,  supra;  Weinstock, 
L.  &  Co.  V.  Marks,  109  Cal.  529,  30  L.R.A. 
182,  50  Am.  St.  Rep.  57,  42  Pac.  142. 

An?  similarity  of  name  which  will  be  like- 
ly to  deceive  or  mislead  an  ordinary  unsus- 
pecting customer  may  be  restrained. 

Messer  v.  The  Fadettes,  168  Mass.  140, 
37  L.R.A.  721,  60  Am.  St.  Rep.  371,  46  N. 
E.  407. 

McAlvay,  J.,  delivered  the  opinion  of  the 
court: 
The  parties  to  this  controversy  are  Michi- 


gan corporations.  Tlie  incorporators  of  com- 
plainant for  many  years  before  incorpora- 
tion acted  together  in  a  voluntary  associa- 
tion under  the  same  name  as  incorporated, 
and  claim  that  defendant,  without  any 
right,  and  intending  to  injure  their  cor- 
poration in  its  business,  etc.,  wrongfully 
adopted  the  name  of  "Finney's  Famous  Or- 
chestra," and  have,  by  falsely  claiming  to 
be  the  original  Finney's  Orchestra,  greatly 
injured  complainant  in  its  business.  Com- 
plainant claims  the  sole  right  to  use  the 
name  "Finney's  Orchestra,"  and  filed  its  bill 
of  complaint  against  defendant,  asking  that 
it  be  perpetually  enjoined  from  using  the 
name  "Finney's  Orchestra"    or    the    name 


E.  407,  the  court  refused  to  enjoin  the  use 
of  the  name  of  an  orchestra  by  a  corpora- 
tion, some  of  the  members  of  which  were 
members  of  the  original  organization,  at 
the  instance  of  one  who  claimed  to  have  ac- 
quired the  right  to  an  exclusive  use  of  the 
name  by  purchase  from  the  organizer  of  the 
orchestra,  upon  the  ground  that,  so  far  as 
the  organizer  had  any  right  or  ownership 
in  the  tradename  which  designated  the  or- 
ganization under  her  management,  it  wan 
personal  to  herself,  depending  upon  her  per- 
sonal reputation  and  skill,  and  therefore 
was  not  assignable,  and  upon  the  further 
^und  that  the  use  of  the  name  by  such 
assignee  would  be  only  to  mislead  and  de- 
fraud the  public  by  implying  that  she  and 
such  musicians  as  she  employed  were  the 
same  persons  who  had  formerly  gained  a 
jEfood  reputation  under  this  name. 

But  in  Christy  v.  Murphy,  12  How.  Pr. 
77,  it  was  held  that  the  originator  of  the 
form  of  enterttiinment  known  as  negro 
minstrelsy  was  entitled  to  enjoin  the  use 
of  the  name  which  he  had  given  a  band  of 
performers  organized  by  him,  by  persons  who 
had  formerly  been  employed  by  him  as  mem- 
bers thereof.  This  case,  however,  is  not 
necessarily  inconsistent  with  the  right  of 
members  of  an  organization  to  the  use  of  a 
name  which  owes  its  value  to  their  efforts; 
«ince,  so  far  as  appears  therein,  whatever 
value  attached  to  the  name  was  due  to  the 
efforts  and  expenditures  of  the  plaintiff. 

An  analogous  question  is  presented  in  the 
cases  involving  the  rights  of  meml)ers  of  a 
labor  organization  to  protection  in  the  ex- 
clusiye  use  of  a  label  which  owes  its  value 
to  them.  That  the  members  of  a  union 
have  an  interest  in  the  proper  use  of  the 
labels  of  the  union,  which  may,  upon  suf- 
ficient grounds,  be  protected  by  injunction 
against  the  inequitable  use  of  such  labels, 
is  expressly  held  in  Schmalz  v.  Wooley, 
57  N.  J.  Eq.  303,  43  L.R.A.  80,  73  Am.  St. 
Rep.  637,  41  Atl.  939,  and  Strasser  v. 
Moonelis,  23  Jones  &  S.  197. 

In  Allen  t.  McCarthy,  37  Minn.  349,  34 
K*  W.  416,  the  court  was  equally  divided  in 
opinion  upon  the  question  whether  a  com- 
plaint brought  by  plaintiffs  as  officers  and 
members  of  a  local  union,  a  brancli  and 
member  of  a  general  organization,  to  re- 
strain defendant  from  putting  up,  selling, 
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stamping,  or  offering  for  sale  any  boxes 
containing  any  cigars  whatever  having 
posted,  placed,  or  put  thereon  a  label  or 
trademark  in  imitation  of  plaintiff's  label, 
and  having  thereon  the  words  "Union-Mnde 
Cigars,"  showed  the  plaintiffs  to  be  entitled 
to  assert  a  proprietary  claim  or  interest 
in  the  device  or  trademark. 

That  the  right  to  relief  against  the  in- 
fringement of  a  tradename  is  not  dependent 
upon  its  use  in  connection  with  the  manu* 
factured  article  is  demonstrated  by  a  note 
upon  that  question  in  15  L.R.A.  (N.S.)   625. 

That  a  person — using  the  term  in  its 
broadest  sense,  as  including  individuals, 
firms,  corporations— will  be  protected  in  the 
use  of  a  name  which  he  has  attached  to 
his  business,  and  to  which  he  has  no  claim 
other  than  may  be  based  on  the  circum- 
stance that  his  efforts  have  made  it  valua- 
ble, may  be  demonstrated  by  reference  to 
the  following  cases:  Woodward  v.  I^zar, 
21  Cal.  448,  82  Am.  Dec.  751;  Busch  v. 
Gross,  71  N.  J.  Eq.  503,  64  Atl.  754;  How- 
ard V.  Henriques,  3  Sandf.  725;  Martell 
V.  St.  Francis  Hotel  Co.  51  Wash.  375,  98 
Pac.  1116,  16  A.  &  £.  Ann.  Cas.  593  (names 
of  hotels)  ;  Gamble  v.  Stephenson,  10  Mo. 
App.  581  (name  of  restaurant);  Dewitt  v. 
Mathey,  18  Ky.  L.  Rep.  257,  35  S.  W.  1113 
( name  of  saloon )  ;  Weinstock,  L.  &  Co.  v. 
Marks,  109  Cal.  529,  30  L.R.A.  182,  50  Am. 
St.  Rep.  57,  42  Pac.  142;  Wormscr  v. 
Shayne,  111  111.  App.  556;  Ball  v.  Best, 
135  Fed.  435  (names  of  stores)  ;  Hainque 
V.  Cyclops  Iron  Works,  136  Cal.  351,  68 
Pac.  1014  (name  of  factorv)  ;  People  ex  rel. 
Power  V.  Rose,  219  111.  40,  76  N.  E.  42; 
Atlas  Assur.  Co.  v.  Atlas  Ins.  Co.  138 
Iowa,  228,  15  L.R.A.(N.S.)  625,  128  Am. 
St.  Rep.  189,  112  N.  W.  232,  114  N.  W. 
609;  Sanders  v.  Utt,  16  Mo.  App.  322; 
Sanders  v.  Jacob,  20  Mo.  App.  96;  Glen  & 
H.  Mfg.  Co.  V.  Hall,  61  N.  Y.  226,  19  Am, 
Rep.  278;  De Youngs  v.  Jung,  7  Misc.  50, 
27  N.  Y.  Supp.  370;  Cohn  v.  Reynolds,  2(J 
Misc.  473,  57  N.  Y.  Supp.  407,  affirmed 
without  opinion  in  40  App.  Div.  619,  58  N. 
Y.  Supp.  1138;  International  Soc.  v.  Inter- 
national Soc.  59  N.  Y.  Supp.  785;  Cady  v. 
Schultz,  19  R.  I.  193,  29  L.R.A.  524,  61 
Am.  St.  Rep.  763,  32  Atl.  915;  Lee  v.  Haley, 
L.  R.  5  Ch.  155  (names  attached  to  various 
other  sorts  of  business). 
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"Finney"  in  any  way,  or  representing  itself 
to  be  the  original  "Finney's  Orchestra." 
Defendant  answered  this  bill  of  complaint 
by  answer  in  the  nature  of  a  cross  bill, 
praying  affirmative  relief,  and  the  benefit  of 
a  demurrer.  Answers  were  filed  to  the  cross 
bill  by  complainant  and  by  the  twenty-three 
members  of  complainant  organization.  The 
record  shows  a  motion  on  the  part  of  cross- 
complainant  to  strike  the  answer  of  the 
members  of  the  complainant  corporation 
from  the  files.  No  disposition  appears  to 
have  been  made  of  this  motion  by  any  form- 
al order.  It  does  appear  that  it  was 
"held  pending  the  hearing  of  case."  Replica- 
tions were  later  filed  by  complainant  and  de- 
fendant. The  issues  joined  were  heard  be- 
fore the  Wayne  circuit  court,  in  chancery, 
and  a  decree  granted  to  complainant.  De- 
fendant appeals.  The  main  contention  in 
the  case  is  upon  the  facts  presented. 

We  agree  with  the  findings  and  conclu- 
sion of  the  trial  judge.  The  evidence  pre- 
ponderates greatly  in  favor  of  complainant, 
the  membership  of  which  includes  all  but 
three  of  the  entire  number  of  a  voluntary 
association,  known  since  the  year  1899  by 
the  name  under  which  they  have  now  be- 
come a  legal  organization  under  the  laws 
of  this  state.  Theodore  Finney  during  his 
lifetime  organized  and  conducted  an  orches- 
tra known  as  "Finney's  Orchestra"  in  the 
year  3864.  This  he  continued  to  manage 
and  conduct  until  his  death,  April  7,  1899. 
By  his  will  he  gave  his  music  and  musical 
instruments  to  his  friend,  Frank  Mosby, 
with  the  request  "to  keep  up  the  organiza- 
tion of  the  Finney  Orchestra  during  his  nat- 
ural life."  Mosby  proceeded  at  once  to  do 
this  with  the  assistance  of  his  fellow  asso- 
ciates. The  old  members,  and  such  as  were 
considered  competent  by  them  to  be  added 
from  time  to  time,  continued  to  act  togeth- 
er with  this  common  purpose  under  the 
name  of  Finney's  Orchestra.  Each  year 
elections  were  held,  and  ofTicers  and  a  man- 
ager were  elected.  Mr.  Mosby  was  elected 
for  seven  years  as  president.  Fred  S.  Stone 
was  elected  manager,  until  the  election  held 
in  January,  1908,  when  Mr.  Shook  was  elect- 
ed to  that  office  by  a  large  majority.  Mr. 
Stone's  resignation  was  accepted  January 
18,  1908.  Two  of  his  brothers  also  with- 
drew. During  these  years  the  record  shows 
without  dispute  that  this  voluntary  asso- 
ciation existed  and  continued  to  do  a  suc- 
cessful business  under  the  name  and  stvle 
of  "Finney's  Orchestra."  Twenty-three  re- 
maining members,  desiring  to  become  a 
body  corporate  known  as  "Finney's  Orches- 
tra," under  the  law  of  this  state,  on  Janu- 
ary 25,  1908,  made,  executed,  and  filed  ar- 
ticles of  association  in  the  office  of  the  sec- 
retary of  state,  which,  after  being  amended' 
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to  conform  with  Me  statute,  were  finally  re* 
corded  February  7,  1908.  In  the  meantime, 
ex-mauager  Stone  and  three  brothers  incor- 
porated as  "Finney's  Famous  Orchestra," 
on  January  27,  1908,  and  this  organization, 
holding  itself  out  as  the  "Original  Finney's 
Orchestra,"  has  caused  the  injuries  com- 
plained of.  It  will  be  of  no  benefit  to  the 
profession  to  review  this  evidence.  Suffice 
it  to  say,  we  find  no  single  contention  of 
defendant  sustained.  It  may  be  fairly  in- 
ferred from  the  record  that  the  only  rea- 
son for  the  organization  of  defendant  asso- 
ciation was  to  accomplish  exactly  what  is 
charged  in  the  bill  of  complaint.  Tlie  name 
of  this  organization  was  the  property  of 
those  who  made  it  valuable,  and  its  use  by 
others  "different  from  those  who  eanied  a 
reputation  thereunder  would  be  a  fraud  up- 
on the  public."  Messer  v.  The  Fadettes,  168 
Mass.  140,  37  L.R.A.  721,  60  Am.  St  Rep, 
371,  46  N.  E.  407.  Such  tradenames  are 
protected  on  the  ground  of  unfair  compe- 
tition. Hopkins,  Unfair  Trade,  §§  52,  53; 
Weinstock,  L.  &  Co.  v.  Marks,  109  Cal.  629- 
537,  30  L.R.A.  182,  50  Am.  St.  Rep.  57,  42 
Pac.  142.  In  the  last  case  cited  the  court 
said:  "Although  there  can  be  no  property 
right  in  a  tradename  which  is  not  the  sub- 
ject of  trademark,  yet  it  is  a  fraud  on  a  per- 
son who  has  established  a  trade  and  car- 
ried it  on  under  a  given  name  that  some  oth- 
er person  should  assume  the  same  name  or 
the  same  name  wuth  a  slight  alteration  in 
such  a  way  as  to  induce  persons  to  deal  with 
him  in  the  belief  that  they  are  dealing  with 
the  one  who  has  given  a  reputation  to  the 
name;  and  an  injunction  will  issue  to  pre- 
vent such  fraudulent  infringement  of  the 
tradename." 

The  decree  of  the  Circuit    Court  is  af- 
firmed, with  costs. 
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T.  E.  POTTS,  Plff.  in  Err., 

V. 

ROBERT  FOLSOM. 
(—  Okla.  — ,  104  Pac.  353.) 

Kicrt  Ion  —  ballot  —  marklns* 

Section  4,  art.  1,  chap.  17,  p.  233,  Sess, 
Laws  1905,  under  the  title  of  "Elections," 
provided  that  on  receiving  his  ballot,  '*if 
the  voter  shall  desire  to  vote  for  all  the 
candidates  of  one  political  party  or  group 
of  petitioners,  he  may  stamp  a  cross  in  the 
circle  which  is  under  the  device  and  in  the 
column  above  the  candidates  of  the  party 
or  group  for  whom  he  desires  to  vote,  and 
such  ballot  when  so  marked  shall  be  counted 
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as  a  straight  ticket  for  M  the  candidates 
in  the  column  under  said  circle."  A  voter 
stamped  a  cross  in  the  circle  under  a  party 
device,  and  then  stamped  a  cross  in  the 
square  immediately  to  the  left  of  all  the 
names  in  the  same  column  except  the  name 
of  plaintiff.  Held,  that  by  stamping  in  the 
circle  under  the  party  device  the  voter,  un- 
der the  law,  voted  for  all  the  candidates  in 
the  column  under  said  circle,  and  that  the 
extra  markings  were  without  effect. 

(Kane,  Ch.  J.,  and  Williams,  J.,  dissent.) 
{September  14,  1909.) 

ERROR  to  the  District  Court  for  Haskell 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  in  the  nature 
of  quo  warranto  to  try  the  title  to  a  cer- 
tain office.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  A  Mitchell  for  plain- 
tiff in  error. 

Messrs.  Holley  A  Brown  and  Clark  A 
Crittenden  for  defendant  in  error. 

Bonn,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  the  nature  of  quO  war- 
ranto, brought  by  the  plaintiff  in  error, 
plaintiff  below,  against  the  defendant  in 
error,  defendant  below,  to  try  the  title  to  the 
office  of  constable  of  Taloka  township,  Has- 
kell county,  Oklahoma.  At  the  general  elec- 
tion held  on  the  17th  day  of  September, 
1907,  both  plaintiff  and  defendant  were 
candidates  for  the  office  of  constable  on  the 
Democratic  ticket.  The  judges  of  election 
at  Garland  precinct  in  said  township  de- 


clared a  tie  vote  between  them,  and  certi- 
fied their  finding  to  the  county  commis- 
sioners. The  commissioners  decided  the 
matter  by  lot,  and  declared  the  defendant 
elected. 

It  is  admitted  by  counsel  that  this  ruling 
would  be  correct,  and  that  the  defendant 
would  be  legally  entitled  to  the  office,  if  it 
were  not  for  the  fact  that  the  election  com- 
missioners counted  two  ballots  for  the  de- 
fendant which  the  plaintiff  insists  should 
have  been  counted  for  him.  The  ballots  are 
made  a  part  of  the  case  made,  and  are  in 
the  usual  form,  but  the  plaintiff  insists 
that  they  were  not  properly  voted.  They 
are  stamped  with  a  cross  in  a  circle  under 
the  party  device  and  also  each  candidate 
on  the  ticket  for  Congress,  district  judge, 
state  senator,  representatives,  etc.,  is 
marked  with  a  cross  in  the  square  to  the 
left  of  their  names,  with  the  exception  of 
the  office  of  constable,  where  the  square  to 
the  left  of  defendant's  name  is  marked  with 
a  cross  and  the  square  to  the  left  of  the  plain- 
tiff's name  left  blank.  The  plaintiff  insists 
that  because  the  voter  marked  the  ticket 
with  a  cross  in  the  circle  under  the  device 
that  is  a  vote  for  every  candidate  on  the 
ticket,  notwithstanding  he  also  marked  all 
the  other  candidates  in  the  manner  above 
described,  except  himself.  The  court  below 
held  that  these  ballots  should  be  counted  for 
the  defendant,  and  not  counted  for  the  plain 
tiff.  Section  41  of  chapter  33  (§  2046)  of 
Wilson's  Revised  &  Annotated  Statutes  of 
Oklahoma  of  1003,  under  the  title  "Elec- 
tions," provided  that,  after  receiving  his 
ballot,  the  voter  shall  enter  a  booth  and  in- 


Note. '-Does  marking  some  hut  not  all 
of  the  catididates  on  a  party  ticTcet 
defeat  the  effect  of  maricing  under 
the  party  emblem  as  a  vote  for  the 
omitted  candidates,  where  no  votes 
teere  cast  for  their  opponents. 

The  conclusion  reached  in  the  above  case 
finds  support  in  Dickerman  v.  Gelsthorpc, 
19  Mont  250,  47  Pac.  000,  in  which  it  was 
beld  that  ballots  marked  with  a  cross  in  a 
party  circle,  and  also  marked  with  crosses 
opposite  the  names  of  the  part  of  the  candi- 
dates nnder  such  party  circle,  were  properly 
eoonted  for  a  candidate  thereunder  whose 
name  was  not  so  specifically  marked,  in 
▼iew  of  the  provision  of  the  Montana  Politi- 
cal Code,  that  if  any  part  of  a  ballot  was 
niflSeieDtly  plain  to  gather  therefrom  the 
voter's  intention,  it  should  be  counted,  as 
the  marking  in  the  party  circle  was,  so  far 
M  the  legal  intent  was  concerned,  equiva- 
lent to  votini!  for  all  candidates  under  it. 

PoTTB  v.  FoLSOM  is  in  accord  also  with 
McClelland  v.  Erwin,  36  Okla.  612,  86  Pac. 
283,  which  is  fully  set  forth  in  that  opinion. 

In  Whittam  v.  Zahorik,  01  Iowa,  23,  61 
Am.  St.  Rep.  317,  50  N.  W.  67,  the  court 
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said  that  when  a  voter  has  marked  his 
ticket  by  placing  a  cross  in  the  circle  op- 
posite the  party  appellation,  no  addition 
is  made  to  the  legal  effect  of  that  marking 
by  placing  crosses  opposite  the  names  of 
candidates  on  the  same  party  tickets;  and 
this  language  was  approved  in  Spurrier  v. 
McLennan,  115  Iowa,  461,  88  N.  W.  1062, 
the  court  adding  that  crosses  in  the  squares 
under  such  circumstances  not  only  do  not 
add  to  the  effect  of  the  mark  in  the  circle, 
but  do  not  detract  from  it;  in  short,  they 
have  no  consequences  whatever.  These 
cases,  however,  did  not  involve  the  point 
under  annotation. 

On  the  other  hand  it  was  held  in  Young 
V.  Simpson,  21  Colo.  460,  52  Am.  St.  Rep. 
254,  42  Pac.  666,  that  a  general  designation 
by  the  marking  of  a  ballot  with  a  cross  op- 
posite the  emblem  of  a  party,  indicating  an 
intention  to  vote  for  all  its  candidates, 
was  controlled  by  a  particular  designation 
by  the  marking  of  crosses  opposite  the 
names  of  part  of  the  candidates  under  such 
emblem,  and  ballots  so  marked  could  not 
be  counted  for  a  candidate  of  that  party 
opposite  whose  name  no  cross  appeared. 
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dicate  the  candidates  for  whom  he  desires 
to  vote  by  stamping  in  the  square  imme- 
diately preceding  their  names,  and,  if  he  de- 
sires to  vote  for  all  the  candidates  of  one 
political  party,  he  may  stamp  in  the  square 
surrounding  the  device  at  the  head  of  the 
list,  and  that  the  vote  shall  then  be  counted 
for  all  the  candidates  under  that  device,  un- 
less the  square  in  front  of  the  name  of  one 
or  more  candidates  under  another  device 
shall  also  be  stamped,  in  which  case  the 
names  of  the  candidates  so  stamped  shall 
be  counted,  and  the  names  of  other  candi- 
dates for  the  same  office  under  the  other 
device  on  the  ballot  shall  not  be  counted. 
This  section  of  the  statute  was  amended  by 
§  4,  art.  1,  chap.  17,  p.  233,  Sess.  Laws  1005, 
in  which  it  was  provided:  "The  voter  shall 
then  and  without  leaving  the  room  go  into 
any  booth  which  may  be  unoccupied,  and  in- 
dicate the  candidates  for  whom  he  desires 
to  vote  by  stamping  a  cross  in  the  square 
immediately  to  the  left  of  their  names,  and 
indicate  his  preference  on  any  question  or 
constitutional  amendment  or  other  special 
matter  by  stamping  in  the  square  immedi- 
ately to  the  left  of  and  preceding  the  words 
'yes'  or  'no'  under  such  question;  provided, 
however,  that  if  the  voter  shall  desire  to 
vote  for  all  the  candidates  of  one  political 
party  or  group  of  petitioners,  he  may  stamp 
a  cross  in  the  circle  which  is  under  the  de- 
vice and  in  the  column  above  the  candidates 
of  the  party  or  group  for  whom  he  desires 
to  vote,  and  such  ballot  when  so  marked 
shall  be  counted  as  a  straight  ticket  for  all 
the  candidates  in  the  column  under  said  cir- 
cle." And  §  9,  art.  1,  chap.  17,  p.  240,  of  the 
same  laws,  provides,  under  instructions  of 
how  to  vote,  that  "to  vote  a  straight  ticket, 
stamp  in  the  circle  beneath  the  device.  To 
vote  a  mixed  ticket,  stamp  in  the  square 
to  the  left  of  the  name  of  each  candidate 
you  desire  to  vote  for." 

By  the  change  made  in  the  law  as  in- 
dicated above,  it  appears  to  us  that  it  was 
the  intention  of  the  legislature  to  make  the 
controlling  stamp,  in  the  law  as  it  existed  at 
the  time  of  the  election  held  in  this  case, 
to  be  the  stamp  placed  at  the  head  of  the 
list  of  candidates,  and  to  provide  that, 
where  a  mixed  ticket  was  to  be  voted,  it  was 
necessary,  in  order  to  accomplish  this  result, 
and  to  manifest  this  intention,  each  indi- 
vidual candidate  to  be  voted  for  should  be 
stamped.  This  rule  does  not  appear  to  us 
to  have  been  manifested  in  the  law  under 
which  cases  such  as  Young  v.  Simpson,  21 
Colo.  460,  62  Am.  St.  Rep.  254,  42  Pac. 
666,  and  Howser  v.  Pepper,  8  N.  D.  484,  79 
N.  W.  1018,  and  perhaps  some  other  cases 
which  appear  to  follow  that  rule,  were  de- 
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cided.  It  will  be  noted  that  the  language 
of  the  act  is  mandatory,  and  that,  when 
the  stamp  is  placed  in  the  circle  under  the 
device,  such  ballot  shall  be  counted  as  a 
straight  ticket  for  all  the  candidates  under 
the  column  in  such  circle,  and  this  inten- 
tion it  appears  to  our  minds  is  emphasized 
by  the  language  of  the  instructions  noticed. 
The  question  of  the  effect  of  the  stamp  and 
cross  opposite  the  names  of  the  persona 
voted  for,  in  the  same  column,  over  which  a 
stamp  had  been  placed  in  the  device,  was 
dealt  with  by  the  supreme  court  of  the 
territory  of  Oklahoma  in  the  case  of  McClel- 
land V.  Erwin,  16  Okla.  612,  86  Pac.  283. 
In  the  discussion  of  this  question  in  that 
case.  Justice  Irwin,  who  wrote  the  opinion 
for  the  court,  said:  "It  is  next  contend- 
ed by  counsel  for  plaintiff  in  error  that 
ballots  stamped  in  the  device,  and  then 
stamped  in  the  square  opposite  the  names 
of  the  persons  voted  for  on  the  same  ticket 
should  not  be  counted.  In  other  words,  it  is 
claimed  that  where  the  voter  puts  another 
stamp  upon  the  ballot  which  is  unnecessar}*, 
or  makes  more  stamps  than  is  necessary  on 
the  ballot,  that  this  constitutes  a  distin- 
guishing mark,  and  that  for  this  reason  the 
ballots  should  have  been,  rejected.  We  do 
not  think  this  is  the  correct  rule."  To  our 
minds  it  seems  clear  that  under  this  statute 
a  stamp  in  the  circle  at  the  head  of  the  list 
of  candidates  is  the  statutory  method  pro- 
vided whereby  a  voter  may  manifest  his  in- 
tention to  vote  for  every  candidate  under 
that  stamp.  If  this  is  true,  and,  after  bar- 
ing placed  the  stamp  there,  the  voter  has 
succeeded  in  voting  for  all  of  these  candi- 
dates, then  the  placing  of  additional  stamps 
in  front  of  the  different  names  on  that  same 
list  would  either  constitute  distinguishing 
marks  or  be  without  any  efl'ect  whatsoever. 
These  are  held  not  to  be  distinguishing 
marks  in  the  McClelland  v.  Erwin  Case, 
supra.  Hence  we  conclude  they  are  without 
effect.  Our  conclusion  herein  seems  to  be 
supported  by  the  cases  of  Dickerman  v.  Gels- 
thorpe,  19  Mont.  249,  47  Pac.  999;  Spurrier 
v.  McLennan,  115  Iowa,  461,  88  N.  W.  1062: 
Whittam  v.  Zahorik,  91  Iowa,  23,  51  Am. 
St.  Rep.  317,  59  N.  W.  57;  McKittrick  v. 
Pardee,  8  S.  D.  39,  66  N.  W.  23.  This  hold- 
ing necessarily  results  in  the  reversal  of  the 
judgment  of  the  lower  court. 

The  cause  is  accordingly  remanded,  and 
action  is  directed  to  be  taken  in  accordance 
with  the  views  herein  expressed. 

Turner  and  Hayes,  JJ.,  concur. 
Kane,  Ch.  J.,  and  Williams,  J.,  dissent. 
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WILLIAM  W.  OLD  et  al.,  Reapts., 

and 
W.  MONT  FERRY,  Appt. 

(36  Utah,  74,  99  Pac.  400.) 

Surety  —  change  of  contract  —  liability. 

The  change  of  the  state  in  which  a  solicit- 
or of  life  insurance  is  to  work,  after  the 
execution  of  a  bond  conditioned  for  the 
faithful  performance  of  his  duties,  will  not, 
although  it  enlarges  his  responsibilities,  re- 
lease the  surety,  where  the  bond  provides 
that  it  shall  not  be  annulled  or  revoked 
without  the  consent  of  the  obligee,  but  shall 
remain  in  force,  whether  under  the  agent's 
existing  appointment  or  any  future  one, 
and  the  agency  contract  provides  that  the 
a^ent  shall  have  authority  in  the  original 
:^tate,  and  shall  give  a  satisfactory  bond 
which  shall  hold  good  "under  this  or  any 
future  agreement." 

(January  11,   1909.) 


APPEAL  by  defendant  W.  Mont  Ferry 
from  a  judgment  of  the  District  Court 
for  Salt  Lake  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  upon  a  bond  of 
an  insurance   solicitor.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richards,  Richards,  &  l^etT'j 
for  appellant. 

Messrs.  Snyder  &  Snyder,  for  respond- 
ents: 

Surety  contracts  will  be  so  construed  as  to 
give  force  and  effect  to  the  manifest  inten- 
tion of  the  parties,  and  to  give  force  and 
meaning  to  the  words  employed. 

Rochester  City  Bank  v.  Elwood,  21  N.  Y. 
88;  Gamble  v.  CMneo,  21  App.  Div.  413,  47 
N.  Y.  Supp.  648,  1G2  N.  Y.  634,  57  N.  E. 
1110;  Smith  v.  Bowman,  32  Utah,  33,  9 
L.R.A.(N.S.)  889,  88  Pac.  687;  Western 
New  York  L.  Ins.  Co.  v.  Clinton,  66  N.  Y. 
327;  Howe  Mach.  Co.  v.  Farrington,  82 
N.  Y.  121;  Griswold  v.  Hazels,  62  Neb.  888, 
87  N.  W.  1047;  Union  Dime  Sav.  Inst.  v. 
Neppert,  21  N.  Y.  S.  R.  723,  3  N.  Y.  Supp. 
797;  New  York  L.  Ins.  Co.  v.  Hamlin,  100 
Wis.  17,  76  N.  W.  421;  Singer  Mfg.  Co.  v. 


Note. ^Effect  upon  hotid  conditioned 
for  fidelity  of  employee  or  agent ,  of  a 
change  in  the  latter' a  field  of  opera- 
tion  or  the  nature  of  hia  dutlea. 

It  is  ^nerally  held  that  permitting  or 
requiring  an  employee  or  agent  to  perform 
other  duties  in  addition  to  those  in  respect 
of  which  the  security  is  given  will  not  dis- 
charge the  surety  if  the  additional  duties 
are  not  such  as  to  prevent  or  hinder  the 
faithful  performance  by  the  principal  of 
those  for  which  the  bond  was  given.  Shacka- 
maxon  Bank  v.  Yard,  150  Pa.  351,  30  Am. 
St.  Rep.  807,  24  Atl.  635;  Hibernia  Sav. 
Bank  v.  McGinnis,  9  Mo.  App.  578;  Saint 
v,  Wheeler  &  W.  Mfg.  Co.  95  Ala.  362,  36 
Am,  St.  Rep.  210,  10  So.  539;  Third  Nat. 
Bank  v.  Owen,  101  Mo.  558,  14  S.  W.  632; 
Home  Sav.  Bank  v.  Traube,  75  Mo.  199,  42 
Am.  Rep.  402,  reversing  0  Mo.  App.  221; 
New  York  v.  Kelly,  98  N.  Y.  467,  50  Am. 
R**?.  699;  Harrisburg  Sav.  &  L.  Asso.  v. 
United  Stetes  Fidelity  &  G.  Co.  197  Pa. 
177,  46  Atl.  910. 

In  Kellogg  V.  Scott,  68  N.  J.  Eq.  344,  44 
Atl.  190,  affirmed  without  opinion  in  62  N. 
J.  Eq.  811,  48  Atl.  1117,  however,  it  was 
held  that  the  sureties  of  a  bookkeeper  and 
collector  were  released  by  the  increase  of 
his  duties  which  required  him  to  act  as 
cashier,  so  that  he  had  charge  of  all  the 
cash,  though  the  default  was  accomplished 
by  false  entries  as  bookkeeper. 

Id  Lane's  Appeal,  112  Pa.  499,  5  Atl.  776, 
where  the  duty  of  an  employee  was  to  per- 
form all  work  assigned  to  him,  it  was  held 
that  the  surety  was  not  discharged,  though 
the  employment  in  which  the  default  oc- 
CTirred  was  in  a  different  branch  from  that 
in  which  he  was  employed  at  the  time  the 
bond  was  given. 
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In  American  Teleg.  Co.  v.  Lennig,  139 
Pa.  694,  21  Atl.  162,  it  was  held  that  the 
surety  of  the  bookkeeper  was  not  relieved, 
as  a  matter  of  law,  because  the  principal 
was  appointed  cashier  temporarily,  in  which 
position  he  committed  the  default,  which 
he  concealed  by  a  false  entry  as  bookkeeper, 
but  that,  if  the  jury  determined  that  the 
temporary  duties  as  cashier  were  not  inci- 
dental to  the  employment  as  bookkeeper,  the 
surety  would  not  be  liable. 

In  National  Mechanics'  Bkg.  Asso.  v. 
Conkling,  90  N.  Y.  116,  43  Am.  Rep.  146, 
affirming  24  Hun,  496,  61  How,  Pr.  76, 
where  the  bond  of  a  bookkeeper  was  condi- 
tioned on  the  faithful  performance  of  his 
duties  as  bookkeeper,  and  to  "discharge  the 
duties  of  any  other  office,  trust,  or  employ- 
ment relating  to  the  business  of  the  said 
association,  which  may  be  assigned  to  him, 
or  which  he  shall  undertake  to  perform," 
it  was  held  that  the  sureties  were  not  liable 
for  his  default  as  teller,  to  which  position 
he  was  subsequently  appointed,  as  the  clause 
quoted  referred  to  such  other  duties  as  per- 
tained to  the  office  of  bookkeeper. 

But  Fourth  Nat.  Bank  v.  Spinney,  120 
N.  Y.  560,  24  N.  E.  816,  affirming  47  Hun, 
293,  which  was  similar  to  the  Conkling 
Case,  was  distinguished  therefrom  by  the 
wording  of  the  bond,  in  which  the  clause 
providing  for  faithful  performance  of  the 
duties  of  bookkeeper  continues:  "Or  if"  he 
"shall  be  appointed  to  any  other  office;" 
and  it  was  held  that  the  appointment  of 
the  bookkeeper  to  other  duties  did  not  re- 
lease his  sureties. 

A  change  in  the  duties  of  an  employee 
or  agent,  as  distinguished  from  a  mere  in- 
crease of  responsibility  under  the  same 
duties,  or  an  addition  of  other  duties,  will, 
'  as  a  rule,  discharge  his  sureties,  and  it  has 
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Reynolds,  168  Mass.  688,  60  Am.  St.  Rep. 
417,  47  N.  E.  438;  27  Am.  &  Eng.  Enc.  Law, 
pp.  450,  451,  495;  Casoni  v.  Jerome,  58  N.  Y. 
321;  McVVilliams  v.  Mason,  31  N.  Y.  294; 
Brandt,  Suretyship  &  Guaranty,  §§  92,  193; 
Thompson  v.  Roberts,  17  Ir.  G.  L.  Rep.  490; 
Home  Sav.  Bank  v.  Traube,  75  Mo.  199, 
42  Am.  Rep.  402;  Fourth  Nat.  Bank  v.  Spin- 
ney, 120  N.  Y.  660,  24  N.  E.  816;  Stearns, 
Suretyship,  263;  Saint  v.  Wheeler  &  W.  Mfg. 
Co.  95  Ala.  362,  36  Am.  St.  Rep.  210,  10 
So.  539;  State  Solicitors'  Co.  v.  Savage,  39 
Fla.  703,  23  So.  413;  Travelers*  Ins.  Go.  v. 
Stiles,  82  App.  Div.  441,  81  N.  Y.  Supp.  664; 
Snyder  v.  State,  5  Wyo.  318,  63  Am.  St.  Rep. 


60,  40  Pac.  441;  Drumheller  v.  American 
Surety  Co.  30  Wash.  530,  71  Pac  25; 
People's  Lumber  Co.  v.  Gillard,  136  Cal.  5<). 
68  Pac.  576;  United  States  v.  Freel,  92  Fed. 
299. 

Frick,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  against 
appellant,  entered  by  the  district  court  of 
Salt  Lake  county. 

The  judgment  is  based  upon  substantiallv 
the  following  facts,  as  found  by  the  district 
court:  That  on  the  28th  day  of  October, 
1901,    the    respondent    Daly    appointed    in 


been  so  held  under  the  tollowing  circum- 
stances : 

— where  an  agent  was  removed  from  the 
place  where  he  was  employed  when  the  bond 
was  given,  and  transferred  to  another  state, 
under  a  new  contract.  Singer  Mfg.  Co.  v. 
Armstrong,  7  Kan.  App.  314,  54  Pac.  571; 

— where  the  duties  of  the  principal  and 
the  place  of  his  employment  were  changed 
without  the  knowledge  or  consent  of  the 
surety.  Singer  Mfg.  Co.  v.  Hibbs,  21  Mo. 
App.  674; 

— where  an  agent  was  appointed  to  an 
entirely  different  position,  with  greater  re- 
sponsibilities, though  the  bond  contained  a 
clause  as  follows:  "During  his  employment 
by  said  company,  in  whatever  capacity  in 
which  he  may  be  engaged,  the  duties  and 
emoluments  of  which  may  be  changed  from 
time  to  time  by  the  company,  without  no- 
tice to  the  sureties."  Iliff  v.  Western- 
Southern  L.  Ins,  Co.' 11  Ohio  C.  C.  420; 

— where  an  agreement  with  a  sales  agent 
was  changed  so  that  he  became  a  condi- 
tional purchaser  instead  of  a  mere  agent 
for  sales  to  third  parties.  Gass  v.  Stinson, 
2  Sumn.  453,  Fed.  Gas.  No.  6,260; 

— where  a  bookkeper  was  changed  to  note 
teller  and  discount  clerk,  where  large 
amounts  of  money  were  received  by  him 
daily.  First  Nat.  Bank  v.  Gerke,  68  Md. 
449,  6  Am.  St.  Rep.  453,  13  Atl.  358. 

But  in  the  similar  case  of  Rollstone  Nat. 
Bank  v.  Carleton,  136  Mass.  226,  where  it 
was  found  that  the  duties  as  clerk,  contem- 
plated in  the  bond,  embraced  receiving  and 
paying  out  money,  and  not  merely  those  of 
bookkeeper,  it  was  held  that  the  imposition 
of  such  duties  was  not,  as  a  matter  of  law, 
such  a  change  as  would  discharge  the  sure- 
ties. 

That  merely  increasing  the  duties  of  an 
employee  or  agent,  without  changing  their 
nature,  will  not  release  the  sureties,  was 
held  in  the  following  cases: 

— Straw-bridge  v.  Baltimore  &  0.  R.  Go.  14 
Md.  360,  74  Am.  Dec.  541,  where  a  railway 
station  was  changed  from  second  to  first 
class,  which  increased  the  responsibility  of 
the  agent,  because  of  the  increased  amount 
of  freight  paid  there,  but  did  not  change  the 
nature  of  his  duties; 

— Wallace  v.  Exchange  Bank,  126  Ind.  265, 
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26  N.  E.  175,  where  the  duties  of  the  cashier 
were  enlarged  without  changing  their  na- 
ture; 

—Collier  v.  Southern  Exp.  Co.  32  Gratt 
718,  where  the  sureties  for  a  freight  clerk 
gave  a  bond  conditioned  for  the  faithful  per- 
formance of  all  duties  required  of  him  in 
forwarding  packages  of  all  kinds,  and  he 
was  subsequently  made  the  principal  agent 
at  that  point; 

— Kellogg  v.  Farquhar,  55  Hun,  604,  8  X. 
Y.  Supp.  208,  where  an  agency  to  sell  goods  in 
New  York  and  Brooklyn  was  construed  not 
to  limit  the  agent  to  business  in  those  cities, 
but  merely  to  give  him  the  exclusive  sale 
there,  and  he  made  sales  elsewhere. 

But  the  contrary  was  held  in  the  follow- 
ing cases: 

— Pybus  V.  Gibb,  6  El.  &  Bl.  902,  where  a 
statutory  increase  of  the  jurisdiction  of  the 
court  enlarged  the  responsibility  of  the  bail- 
iff, though  his  default  was  in  a  matter  with- 
in the  former  jurisdiction; 

— Mumford  v.  Memphis  &  C.  R.  Go.  2  Lea, 
393,  31  Am.  Rep.  616,  where  a  ticket  agent 
of  one  of  two  stations  in  a  city  was  placed  in 
charge  of  both  stations,  .which  were  consol- 
idated ; 

— ^And  Monroe  County  v.  Clark,  92  N.  Y. 
391,  affirming  25  Hun,  282,  where  the  du- 
ties of  the  treasurer  were  increased  by  the 
legislature  and  supervisors,  and  it  was  held 
that  the  sureties  were  not  liable  for  defaults 
concerning  the  new  duties,  but  were  for 
those  concerning  the  old. 

An  increase  of  responsibility  of  an  officer 
or  member  of  a  firm  merely  upon  an  increase 
of  the  capital  of  the  firm  will  not  release 
his  surety  from  liability  for  his  subsequent 
defalcations.  Bank  of  Wilmington  v.  Wol 
laston,  3  Harr.  (Del.)  90;  Lionberger  v. 
Krieger,  88  Mo.  160;  McAuley  v.  Cooley,  47 
Neb.  165,  66  N.  W.  304. 

And  to  the  same  effect  is  Coombs  v.  Har- 
ford, 99  Me.  426,  59  Atl.  529,  where  an  in- 
crease of  responsibility  of  a  lodge  trustee, 
because  of  an  increase  of  the  membership, 
was  held  not  to  discharge  his  sureties. 

But  in  Grocers'  Bank  v.  Kingman,  16 
Gray,  473,  it  was  held  that  the  increase  of 
responsibility  of  a  cashier  by  an  increase 
of  the  capital  stock  of  the  bank  was  suffi- 
cient to  release  his  sureties. 
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writing  one  William  W.  Old  as  Daly's  agent 
to  solicit  and  procure  applications  for  life 
insurance,  and   to  perform   such  other   du- 
ties in  connection  therewith  as  should  be  in- 
trusted to  said  agent;  that,  under  the  orig- 
inal appointment,  said  Old  was  permitted  to 
eohcit  and  procure  said  applications  within 
the  territory  of   the  states  of  Oregon  and 
Washington;    that  thereafter,   on  tlie  10th 
(lay  of  November,    1903,    the    territory    in 
wiiich  such  applications  were  to  be  solicit- 
ed and  procured   was    changed    from    the 
states  of  Oregon  and    Washington    to    the 
states  of  Utah,    Colorado,   and   Wyoming; 
that  said  Old  acted  under  said  appointment, 
and    solicited    and    procured    applications 
within  the  territory  last  above  named,  and 
ilid  not  solicit  or  procure  applications  with- 
in the  states  of  Oregon  and  Washington; 
that  on  the  date  first  above  named,  the  said 
Old,  as  principal,  and  the  appellant.  Ferry, 
and  one  R.  H.  Ofllcer,  as  sureties,  executed 
and  delivered  to  the  respondent  their  obli- 
;ration    in    writing,     which,     among    other 
tilings,  contained  the  following  conditions: 
''The  condition   of   this   obligation   is   such 
that  whereas  the  above-named  bounden  Wil- 
liam W.  Old  has  been,  under  an  instrument 
in  writing  of  even  date  herewith  and  here- 
by referred  to,  appointed  by  said  Thomas  F, 
Daly,  manager,  as  his  agent,  for  the  pur- 
[H)8e  of  procuring  applications  for   life  in- 
surance, and  performing  such  other  duties 
in  connection  therewith  as  may  be  intrust- 
ed to  him:     Now,  if  the  said  William  W. 
Old  shall   pay  or   hand    over    all    moneys 
payable  in  any  event  to  Thomas  F.  Daly, 
manager,  aforesaid,  which  shall  at  any  time 
be  received  by  him,  or  for  which  he  shall 
be  accountable  or  liable,  whether  the  same 
shall  be  or  shall  have  been  received  by  him 
personally  and  solely,  or  by,  through,  or  to- 
gether with  a  copartner,  ooagent,  or  other 
persons,   including  all    money   so    received 
prior  to  the  date  of  this  instrument  ( if  any 
roch  shall  be),  as  well    as    those    received 
thereafter,  as  also  all  moneys  which  he  now 
owes,  or  hereafter  may  owe,  said  Thomas  F. 
Daly,  manager,  aforesaid,  on  account  of  ad- 
vances made  to  him  or  otherwise,     .     .     . 
and  shall  also   on    the    10th   day   of   each 
month  hereafter  account  for,  remit,  and  pay 
over  to  said  Thomas  F.  Daly,  manager,  or 
his  successors,   or   whenever   otherwise   re- 
qttired  so  to  do  by  said  Thomas  F.  Daly, 
manairer,  or  his  successors  to  his  office,  all 
moneys  due  by  him  (not  previously  remitted 
and  dulv  accounted  for),  as  such  agent,  less 
his  commission  and  allowances  as  expressly 
authorized  by  his  written  appointment,  or 
such  other  written  instructions  as  he  may 
receive,  and  shall  also,  on  the  25th  day  of 
each  month  make  and  render  to  said  Thomas 
y.  Daly,   manager,    or   his    successors,    or 
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whenever  otherwise  requested  so  to  do,  a 
full,  just,  and  true  account  of  said  moneys 
and  the  sources  from  whence  they  shall  have 
been  received,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and 
effect.  It  being  agreed  and  understood  that 
this  obligation  shall  not  be  annulled  or  re- 
voked without  the  consent  of  the  above- 
named  Thomas  F.  Daly,  manager,  aforesaid, 
but  shall  be  and  remain  in  force  so  long  as 
said  William  W.  Old  shall  continue  to  be  the 
agent  of  said  Thomas  F.  Daly,  manager, 
aforesaid,  whether  under  his  existing  ap- 
pointment or  any  future  one,  and  whether 
such  present  or  future  agency  be  sole,  or 
whether  said  William  W.  Old  be  joined  with 
any  other  person  or  persons,  and  until  all 
transactions  under  such  agency  shall  have 
been  finally  adjusted  and  settled,  and  all 
liabilities  of  said  William  W.  Old  by  reason 
thereof  shall  have  been  discharged;  it  is, 
however,  expressly  agreed  that  neither  for- 
bearance nor  the  extension  of  time  for  the 
payment  of  moneys  due  or  to  become  due, 
or  failure  to  notify  said  sureties  hereunder, 
shall  operate  as  a  waiver  of  their  liability, 
but  that  their  liability  shall  continue  as 
l(*i>^  as  said  Thomas  F.  Daly,  manager,  shall 
have  a  valid  demand  against  said  William 
W.  Old."  The  court  also  found  "that  said 
undertaking  was  executed  in  consideration 
that  plaintiff  (respondent)  would  appoint 
defendant  Old  as  agent  withm  the  states  of 
Oregon  and  Washington,  or  for  any  other 
territory;  .  .  .  that  the  sureties  intend- 
ed when  they  executed  the  bond  to  become 
bound  as  sureties  for  the  defendant  Old  un- 
der such  new  or  additional  appointment." 
The  court  also  found  that  Old  had  default- 
ed; that  the  other  surety  on  the  bond  had 
been  released  by  reason  of  his  death,  and 
for  a  failure  to  file  a  claim  against  his  es- 
tate, and  that  the  bond  was  in  force  against 
Ferry;  and  that  the-sum  of  $1,413.33  was 
due  thereon,  for  which  he  was  liable,  and  the 
sum  of  $2,827.46,  for  which  Old  was  liable, 
and  entered  judgment  accordingly,  from 
which  Ferry  alone  appeals. 

Counsel  in  their  brief  state  the  errors  to 
be  reviewed  by  us  as  follows:  "Objectiona 
were  made  to  the  sufficiency  of  the  evidence, 
and  to  the  sufficiency  of  the  findings,  all  of 
which  raise  the  sole  question  whether  this 
provision  in  the  bond  was  sufficiently  broad 
in  its  terms  to  hold  the  sureties  for  a  default 
of  the  principal,  Old,  in  writing  insurance 
in  a  territory  not  covered  by  the  contract 
referred  to.  All  other  assignments  of  error, 
not  being  fatal  to  the  plaintifTs  recovery  on 
retrial,  numerous  though  they  were,  are 
abandoned."  It  is  asserted  by  counsel  for 
appellant  that,  under  the  original  contract, 
the  defendant  Old  was  appointed  agent  to 
solicit  and  procure  applications  for  life  in- 
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Burance  within  certain  specified  teri*itQry; 
that  this  territory  was  abandoned  and 'the 
states  of  Utah,  Colorado,  and  Wyoming  sub- 
stituted without  the  knowledge  or  consent 
of  appellant]  and  that  this  constituted 
such  a  change  or  departure  from  the  agsee- 
ment  upon  which  appellant  obligated  him- 
self for  the  default  of  Old  that  it  avoids 
the  bond.  In  order  to  arrive  at  a  correct 
conclusion,  the  provisions  of  the  contract  of 
appointment  and  the  bond  must  be  consid- 
ered and  construed  together.  As  we  view 
it,  paragraphs  6  and  14  of  the  contract  are 
the  only  ones  that  contain  provisions  which 
are  material  to  a  determination  of  the 
scope  of  the  obligations  assumed  by  appel- 
lant. Paragraph  6  is  as  follows:  "It  is 
agreed  that  the  district  within  which  said 
party  of  the  second  part  shall  have  permis- 
sion to  operate  is  within  the  states  of  Ore- 
gon and  Washington;  but  said  district  is 
not  assigned  exclusively  to  him."  The  14th 
paragraph  reads  as  follows:  "It  is  agreed 
that  said  party  of  the  second  part  shall  keep 
deposited  with  said  party  of  the  first  part  a 
satisfactory  bond  for  the  faithful  perform- 
ance of  all  duties  pertaining  to  his  agency, 
and  that  said  bond  shall  hold  good  under 
this  or  any  future  agreement."  By  refer- 
ring to  the  6th  paragraph  it  will  be  observed 
that  the  territory  in  which  Old  is  given  per- 
mission to  solicit  applications  for  life  insur- 
ance is  specified  to  be  within  the  states  of 
Oregon  and  Washington.  For  the  purpose 
of  this  decision,  we  will  assume  that  within 
the  purview  of  the  clause  in  the  original 
contract,  now  under  consideration,  the  ap- 
pointment of  Old  was  a  limited  one  so  far  as 
the  territory  in  which  he  was  to  operate  was 
concerned,  although  the  clause  does  not  in 
terms  limit  the  appointment^  to  those  states, 
but  simply  gives  Old  permission  to  solicit 
insurance  therein.  If  we  now  consider  the 
language  used  in  the  two  paragraphs  quot- 
ed above  in  connection  with  what  is  ex- 
pressed in  the  bond,  what  was  the  intention 
of  the  parties  with  regard  to  the  scope  of 
the  obligations  assumed  by  appellant?  Is 
it  not  as  clearly  stated  as  it  well  could  be 
that  a  new  or  future  agre^ent  and  ap- 
pointment is  permitted  and  contemplated? 
Is  it  not  just  as  clearly  expressed  that  the 
bond  in  question  should  apply  to  such  future 
agreement  aud  appointment?  Up  to  this 
point,  therefore,  there  cannot  be  any  room 
for  either  construction  or  doubt. 

But  it  is  asserted  that  the  agreement  and 
appointment  referred  to  were  intended  to 
be  limited  to  some  agreement  or  appoint- 
ment operative  within  the  states  of  Oregon 
and  Washington  only.  By  referring  to  the 
terms  of  the  contract  and  bond,  it  will  be 
seen  that  no  such  a  limitation  is  therein  ex- 
pressed. If  it  exists  at  all,  therefore,  it 
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must  be  implied.  What  is  there  in  either 
the  contract  or  bond  from  which  such  a 
limitation  may  be  implied?  It  seems  to  us 
the  parties  have  in  terms  provided  against 
such  an  implication,  in  view  of  the  lan^age 
contained  in  the  14th  paragraph  of  the  con- 
tract, and  in  further  view  of  w^at  is  said 
in  the  bond  itself.  In  the  contract  the  par- 
ticular agency  for  which  the  bond  is  to  be 
in  force  is  expressly  stated.  The  agency 
there  referred  to  is,  and  can  be,  no  other  than 
the  agency  under  which  applications  for  life 
insurance  were  to  be  solicited,  and  sucii 
transactions  as  are  naturally  and  necessari- 
ly connected  therewith.  This,  to  our  minds, 
is  clearly  and  unambiguously  expressed,  lliis 
being  so,  there  is  no  room  for  the  applica- 
tion of  the  doctrine  that  where  general  temis 
are  used  in  any  instrument,  which,  if  stand- 
ing alone,  would  extend  the  obligation  there- 
by assumed  beyond  the  subject-matter  of  the 
contract,  such  general  expressions  must  be 
strictly  limited  to  the  subject-matter  of  the 
contract.  This  is  good  law  and  good  sense, 
for  the  reason  that  the  parties  contracted 
and  became  obligated  with  regard  to  the 
business  mentioned  in  the  contract,  and  not 
with  regard  to  matters  pertaining  to  any 
and  every  kind  of  business  or  calling.  To  so 
construe  general  language  in  any  obligation 
would  be  to  extend  the  obligation  beyond 
the  intention  of  the  parties,  and  would  bind 
when  neither  party,  at  the  time  of  entering 
into  the  obligation,  intended  such  a  result. 
In  this  case,  however,  the  parties  have  ex- 
pressly provided  that  a  future  agreement 
and  appointment  with  regard  to  soliciting  ap- 
plications for  life  insurance  might  be  en- 
tered into,  and  when  entered  into,  the  bond 
should  cover  such  future  agreement  and  ap- 
pointment as  well  as  the  existing  ones.  This 
right  is  given  in  the  most  general  terms 
without  restriction  or  limitation  of  any 
kind. 

In  view  of  the  right  thus  conferred  upon 
Daly  and  Old,  can  it  be  said  that  they  did 
not  have  authority  to  enlarge  the  duties  and 
responsibilities  of  Old  in  the  future  agree- 
ment and  appointment?  The  right  to  do  this 
inevitably  follows  from  the  mere  fact  of  be 
ing  authorized  to  enter  into  a  new  or  fu- 
ture agreement  and  to  make  a  new  appoint- 
ment. While  the  future  agreement  and  ap- 
pointment in  the  contract  was  limited  to 
a  life  insurance  agency,  as  we  have  pointed 
out,  it  was  not  limited  otherwise.  If  it  be 
conceded,  as  we  think  it  must  be,  that  Daly 
and  Old  could  change  or  modify  the  existing 
provisions  and  conditions  of  the  old  contract 
and  appointment,  or  add  new  provisions,  and 
thereby  enlarge  the  duties  and  responsibilities 
of  Old  in  the  future  agreement  and  appoint- 
ment, as  compared  with  the  old  one,  how  can 
it   be   reasonably  contended   that  such  en- 
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larged  duties  and  responsibilities  should  be 
limited  to  one  thing  rather  than  another,  so 
long  as  such  conditions  and  responsibilities 
pertained  to  the  agency  expressly  referred  to 
in  the  contract?  In  what  way  did  the  fact 
of  extending  the  territory  in  which  Old  might 
solicit  affect  appellant's  obligation,  except, 
perhaps,  to  enlarge  01d*s  duties  and  respon- 
sibilities? A  mere  enlargement  of  the  du- 
ties and  responsibilities  of  Old  could  not 
affect  appellant's  right,  because  to  do 
this  was  expressly  authorized  by  him.  We 
sav  this  because  the  right  to  enter  into  a 
new  or  future  agreement  and  to  make  a  fu- 
ture appointment  was  expressly  given.  The 
agreement  which  was  authorized  therefore 
must  have  meant  just  what  the  term  **future 
agreement"  signifies,  viz,,  the  right  to  for- 
mulate and  ag^ee  upon  terms  and  conditions 
when  limited  to  the  business  of  soliciting 
applications  for  life  insurance,  and  the  mat- 
ters incident  thereto ;  in  other  words,  to  the 
agency  referred  to  in  the  14th  paragraph  of 
the  contract.  In  any  contract  or  obligation 
the  terms  and  conditions  control,  and  any 
change  in  any  one  of  them,  without  the  con- 
sent of  all  the  parties  thereto,  if  material, 
voids  the  agreement,  because  it  no  longer 
constitutes  the  actual  agreement  entered  in- 
to. But  if  a  party  to  any  agreement  ex- 
pressly agrees  that  he  will  be  bound  by  any 
future  agreement  with  regard  to  the  subject- 
matter  covered  by  the  existing  one,  it  is  not 
easy  to  perceive  why  he  should  be  bound  by 
j'ome.  and  not  by  all,  of  the  provisions  con- 
tained in  the  new  agreement.  If  he -wanted 
to  limit  his  liability,  it  was  an  easy  matter 
to  have  expressed  it  in  the  agreement;  but, 
not  having  done  so,  how  can  a  court  place  a 
limitation  upon  one  provision  rather  than 
upon  another  of  the  new  agreement  which 
was  entered  into  with  his  consent?  If  in 
such  a  case  he  is  bound  by  all  of  the  provi- 
fions  agreed  to  by  him  in  the  old  agreement, 
why  is  he  relieved  from  any  that  are  con- 
tained in  the  new  one,  so  long  as  the  pro- 
visions of  the  new  agreement  relate  to  the 
business  covered  by  the  old  one?  To  hold 
that  appellant  expressly  authorized  the  fu- 
ture agreement  and  appointment,  but  that 
be  is  relieved  from  the  new  responsibilities 
imposed  by  the  new  agreement,  is  tanta- 
mount to  holding  that  the  same  rule  applies 
to  the  obligation  in  question  as  would  apply 
to  an  ordinary  contract  or  obligation  where 
new  duties  are  imposed  without  the  consent 
of  the  party  to  be  bound.  Such  a  holding 
would,  in  our  judgment,  be  contrary  to  the 
express  provisions  of  the  contract  and  bond 
>o  question,  and  also  to  the  law  applicable 
thereto.  The  law  undoubtedly  relieves  a 
party  from  any  obligation  not  assumed  by 
bim,  but  it  just  as  certainly  enforces  those 
that  he  has  assumed.  If,  in  the  first  in- 
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stance,  the  law  refuses  to  bind,  it  is  because 
the  party  did  not  bind  himselif;  and  in  the 
second  instance  the  law  simply  enforces  that 
w^hich  the  obligor  promises  or  undertakes 
to  do.  If  the  courts  should  enforce  the  ob- 
ligation in  the  first  instance,  it  would  be  an 
act  of  injustice  and  wrong  to  the  obligor. 
If  it  refused  to  enforce  it  in  the  second,  it 
would  amount  to  the  same  thing  as  against 
the  obligee.  The  only  thing ,  therefore,  that  the 
courts  are  concerned  with,  is  to  ascertain  the 
intention  of  the  parties  to  any  contract; 
and  when  this  is  ascertained,  the  duty  to 
enforce  such  intention  admits  of  no  escape. 
A  primary  canon  of  construction  is  to  con- 
strue the  language  of  the  parties  when  ap- 
plied to  the  subject-matter  of  the  contract. 
The  language  used,  when  applied  to  the 
subject-matter,  must  be  given  its  usual  and 
ordinary  meaning,  unless  it  is  clear  that  cer- 
tain words  or  terms  are  employed  in  a  tech- 
nical sense.  If  the  intention  of  the  parties 
cannot  readily  be  ascertained  from  the  lan- 
guage alone,  then  the  court  must  have  re- 
course to  the  situation,  conditions,  and  cir- 
cumstances which  affected  the  parties,  and 
from  the  language,  when  considered  in  the 
light  that  those  matters  afford,  determine 
the  real  intention  of  the  parties. 

From  hasty  and  careless  expressions  in 
the  books  it  is  sometimes  assumed  that  a 
different  and  stricter  rule  of  construction  is 
applied  to  surety  or  indemnity  contracts 
than  to  others.  Neither  principle  nor  au- 
thority support  such  an  assumption.  Mr. 
Justice  Straup  in  the  case  of  Smith  v.  Bow- 
man," 32  Utah,  38,  9  L.R.A.(N.S.)  889,  88 
Pac.  688,  has  very  clearly  and  tersely  stat- 
ed the  general  rule  with  regard  to  the  appli- 
cation of  such  contracts  in  the  following 
language:  "In  determining  the  question,  it 
is  well  to  bear  in  mind  that  sureties  are  fa- 
vorites of  the  law,  and  that  their  liability 
is  not  to  be  extended  by  implication  beyond 
the  terms  of  their  contract.  They  are  bound 
by  their  agreement,  and  nothing  else;  and 
they  have  a  right  to  stand  upon  the  strict 
terms  of  their  obligations."  It  must  he  re- 
membered, however,  that  the  rule  there  stat- 
ed applies  to  the  application  of  the  contract 
when  the  intention  of  the  parties  is  ascer- 
tained, and  not  to  the  rule  applicable  in  as- 
certaining such  intention.  The  rules  of  con- 
struction in  ascertaining  the  intention  of 
the  parties  are  the  same  whether  applied 
to  one  kind  of  a  c*ontract  or  another.  22 
Cyc.  Law  &  Proc.  p.  84.  This  is  well  ex- 
pressed by  Mr.  Justice  Rumsey  in  the  case 
of  Gamble  v.  Cuneo,  21  App.  Div.  414,  47  N. 
Y.  Supp.  649,  where  it  is  said :  "It  is  quite 
true  that  in  one  sense  the  contract  of  a  sure- 
ty is  8trictis8imi  juris,  and  it  is  not  to  be 
extended  beyond  the  express  terms  in  which 
it  is  expressed.    This  rule,  however,  is  not  a 
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rule  of  construction  of  a  contrajst,  but  a  rule 
of  application  of  the  contract  after  the  con- 
struction of  it  has  been  ascertained.  Where 
the  question  is  as  to  the  meaning  of  the  lan- 
guage of  the  contract,  there  is  no  difference 
between  the  contract  of  the  surety  and  that 
ot  anybody  else.  ...  In  the  case  of  a 
surety,  as  in  the  case  of  anybody  else,  when 
it  becomes  necessary  to  construe  the  con- 
tract, the  usual  rules  are  to  be  used,  and  it 
is  to  be  interpreted  like  any  other  paper." 
This  case  was  affirmed  in  102  N.  Y.  634,  57 
N.  E.  1110.  The  authorities  in  support  of 
this  doctrine  are  stated  in  the  opinion  there, 
and  need  not  be  referred  to  here. 

If  we  apply  the  foregoing  rules  to  the  con- 
tract and  bond  in  question,  it  seems  to  us 
that  there  is  no  room  for  doubt  that  the 
parties,  including  appellant,  intended  to  cov- 
er the  acts  set  forth  in  the  complaint  in 
this  case,  and  to  which  the  trial  court  ap- 
plied the  bond.  If  the  bond  in  question  had 
simply  in  general  terms  referred  to  the  con- 
tract of  appointment,  and  had  then  stated 
that  the  obligor  bound  himself  to  indemni- 
fy Daly  as  against  the  wrongful  acts  of 
Old,  as  stated  in  the  contract,  we  would  have 
to  look  to  the  contract  for  the  purpose  of  de- 
termining what  Old  was  required  to  do,  and 
the  obligation  would  be  limited  to  such  acts. 
But  the  bond  in  question  speaks  for  itself, 
and  in  apt  terms  states  just  for  what  acts 
appellant  bound  himself.  Appellant  had 
the  right  to  enlarge  upon  the  matters  enu- 
merated in  the  contract.  The  appointment 
of  Old  was  sufficient  consideration  for.  such 
an  enlarged  undertaking.  But,  apart  from 
this,  when  appellant  executed  a  bond  to  in- 
demnify against  the  acts  of  the  agent  named  , 
in  the  contract,  and  in  which  the  duties  of 
the  agent  were  specified,  and  in  which  it  was 
further  provided  that  the  bond  should  cov- 
er any  future  agreement,  then  appellant 
bound  himself  by  the  terms  of  the  future 
agreement,  so  long  as  the  future  agreement 
co\'ered  the  business  or  agency  referred  to 
in  the  original  contract.  This  is  just  what 
the  parties  expressed  in  the  14th  paragraph 
of  the  contract.  We  therefore  are  not  con- 
fronted with  a  case  where  nothing  is  said 
about  what  the  future  agreement  shall  cover. 
In  this  case  the  contemplated  future  agree- 
ment was  limited  to  the  business  or  agency 
of  soliciting  applications  for  life  insurance 
only.  The  parties,  therefore,  fixed  their  own 
limitation;  and  since  no  otlier  was  ex- 
pressed, what  right  have  we  to  imply  one? 
If  nothing  had  been  said  in  the  contract 
with  regard  to  what  the  future  appointment 
should  relate  to,  then,  under  the  general  rule 
that  general  expressions,  however  broad  they 
may  be,  must  nevertheless  be  limited  to  the 
things  which  constitute  the  subject-matter 
of  the  contract,  would  apply. 
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But  how  can  such  a  rule  be  applicable 
when  the  cuLract  expressly  provides  against 
it?  All  of  the  acts  complained  of  are  ex- 
pressly covered  by  the  bond.  True,  ther 
arose  under  a  future  agreement  and  appoint- 
ment, but  they  all  come  within  the  agency 
expressly  referred  to  in  both  the  contract 
and  the  bond.  As  we  have  seen,  to  extend 
the  agency  of  Old  to  the  states  of  Utah. 
Colorado,  and  Wyoming,  in  addition  to  those 
of  Oregon  and  Washington,  was  no  more 
than  to  enlarge  upon  the  duties  and  respon- 
sibilities of  Old,  and  the  authority  to  do  this 
was  as  clearly  given  as  was  the  right  to  en- 
ter into  a  future  contract  and  to  make  a 
future  appointment,  either  or  both  of  which 
the  bond  was  inimded  to  cover.  To  say  that 
the  future  agreement  and  appointment  was 
intended  to  be  operative  within  the  states  of 
Oregon  and  Washington  only  not  only  robs 
the  language  used  of  its  full  force  and  efTect, 
but  a  limitation  placed  thereon  would  be  un- 
reasonable in  view  of  the  circumstances.  By 
the  original  contract  Old  was  permitted  to 
operate  in  the  states  of  Oregon  and  Wash- 
ington. What  reason,  therefore,  was  there 
to  enter  into  a  future  agreement  or  make  a 
future  appointment  limited  to  those  state> 
only?  So  far  as  the  record  discloses,  there 
was  no  reason  for  this  whatever.  Tlie  right 
to  enter  into  any  future  agreement,  and  tn 
make  a  future  appointment,  in  the  absence 
of  any  limitation  in  the  original  agreement 
or  in  the  bond,  must  therefore  be  held  to 
mean  just  what  it  implies ;  namely,  to  make 
an  agreement  and  appointment  to  solicit  ap- 
plications for  life  insurance  in  a  place  or 
places  not  already  covered  by  the  original 
agreement.  No  new  appointment  was  neces- 
sary to  authorize  Old  to  solicit  in  Oregon 
and  Washington.  He  had  this  right;  but  a 
new  appointment  and  additional  permission 
were  necessary  if  his  agency  was  to  be  ex- 
tended to  some  other  territory.  Are  we  to 
say  that  the  bond  was  to  be  limited  to  an 
appointment  which  was  not  necessary, 
but  not  to  be  extended  to  one  which  was  nec- 
essary if  any  new  agreement  or  appointnwit 
was  made?  It  is  quite  true  that  either  Mr. 
Old  or  Mr.  Daly  might  becdme  dissatisfied 
with  some  of  the  other  provisions  of  the 
original  contract,  and  might  have  desired 
the  right  to  modify  or  change  them.  But 
this  is  mere  conjecture.  It  is  just  as  likely 
that  the  place  wherein  permission  was  given 
to  carry  on  the  business  of  the  agency  would 
prove  undesirable  as  that  any  other  provi- 
sion of  the  contract  might  do  so.  The  right 
to  change,  extend,  or  modify  any  provision 
of  the  original  contract  was  given,  if  any 
right  was  given  at  all.  We  therefore  have 
no  right  to  place  a  limit  upon  one  of  tlie 
obligations  rather  than  upon  another,  all  of 
which  are  contained  in  the  contract,  wheo 


1900. 


BALY  V.  OLD. 


469 


the  parties  have  not  indicated  by  apt  lan- 
guage, either  in  express  terms  or  by  neces- 
sary implication,  that  a  limitation  was  in- 
tended. 

But  it  may  be  suggested  that  if  it  be  held 
that  the  future  agreement  and  appointment 
given   extended   the  agency  of  Old   to   the 
states   of   Utah,    Colorado,    and   Wyoming, 
then  it  could  for  the  same  reasons  be  extend- 
ed to  France,   Germany,  China,  Japan,   or 
Africa,  and  the    appellant  would    still    be 
bound.     The  appellant    had  a  right  to    so 
bind  himself  if  he  wanted  to,  and,  if  he  did, 
the  courts  could  not  relieve  him  simply  be- 
cause it  may  seem  unreasonable  for  him  to 
do  such  a  thing  in  advance.     It  is  easy  at 
times  to  be  led  away  from  the  real  question 
h\   having  recourse  to  extreme  cases  as  il- 
lustrations for  the  purpose  of  applying  well- 
known  legal  principles.     But  the  suggestion 
is  not  such  that  cannot  be  answered.     One 
answer  is  that  we  have  no  such  a  case  before 
us  at  this  time.    Another  answer  is  that  the 
thing  suggested  would  not  necessarily  fol- 
low, even  though  we  gave  full  scope  and  ef- 
fect to  the  language  employed  in  the  con- 
tract and  bond  before  us.    As  we  have  seen, 
in  arriving  at  the  intention  of  the  parties  to 
any  contract,  the  surrounding  circumstances 
and  conditions  by  which  the  parties  are  af- 
fected are  alwavs  to  be  considered.     These 
matters  may  be  made  to  appear  by  proper 
evidence,  and  from  the  language  used,  when 
considered  in  the  light  of  the  matters  re- 
ferred to,  the  real  intention  of  the  parties 
must  be  ascertained;  and  it  would  not  be 
assumed  that  they  intended  a  future  agree- 
ment and   appointpient  to  apply  to  condi- 
tions and  circumstances  entirely  foreign  to 
and  different  from  those  surrounding  them 
and  which  affected  the  contemplated  business 
concerning  which  they  were  contracting.     It 
frequently   occurs   in   arriving  at   the   true 
meaning  of  language  used  in  a  statute,  and 
of  the  real  intention  of  the  legislature  in 
nsing  it,    that    courts    must   give    words, 
phrases,  and  even  clauses  either  an  enlarged 
or  restricted  meaning,  so  as  to  m^ke  the  law 
conform  to  the  real  intention  of  its  authors, 
as  the  same  is  gleaned  from  the  whole  law  or 
statute.    This  is,  if  possible,  more  often  the 
taae  with  regard  to  written  contracts.    The 
ordinary  meaning  of  certain  language  must, 
in  some  instances,  be  enlarged,  and  in  others 
restricted,  so  as  to  make  the  contract,  when 
considered  as  a  whole,  conform  to  the  real 
»nd  manifest  intention  of  the  parties,  not- 
withstanding that  the  literal  meaning  of  a 
^ord,  phrase,  or  clause,  when  considered  by 
it«!elf,  would  be  given  a  different  meaning.  2 
Lewis's  Sutherland,  Stat,  Constr.  §  376;  Hil- 
ton y.  Tliatcher,  31  Utah,  370,  88  Pac.  20. 
In  view  of  this  rule,  any  court  might  thus 
^  justified  in  holding  that  foreign  countries 
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were  not,  and  could  not  have  been,  within 
the  contemplation  of  the  parties,  and  that 
it  was  not  their  intention  to  cover  them,  or 
any  one  of  them,  by  the  terms  used  in  the 
agreement.  If,  therefore,  it  were  manifest 
that  such  was  not  the  intention  of  the  par- 
ties, then  the  court  would  hold  it  not  their 
contract,  and  hence  would  not  enforce  it  as 
literally  written.  But  would  it  not  be  some- 
what unreasonable  to  contend  that,  because 
certain  language  used  was  not  intended  to 
apply  to  the  whole  world,  therefore  it  was 
not  intended  to  apply  to  any  part  of  it  out- 
side of  the  particular  place  where  the  con- 
tract was  made?  We  take  judicial  notice 
of  the  general  scope  and  extent  of  the  ter- 
ritory named  in  the  contract,  and  to  wliich 
the  appointment  applied,  and  of  the  general 
history  and  the  number  of  inhabitants,  and 
of  their  general  condition,  so  far  as  this  is 
a  matter  of  common  or  general  knowledge. 
Are  the  conditions  prevailing  in  Utah,  Colo- 
rado, and  Wyoming  so  different  from  those 
existing  in  Oregon  and  Washington  that  it 
may  be  assumed  that  the  parties,  because  of 
such  difference,  did  not  intend  to  extend  the 
agency  of  Old  to  those  states?  We  think 
not.  There  is  nothing  in  the  conditions, 
therefore,'  from  which  a  limitation  could  be 
implied. 

The  only  ground,  therefore,  upon  which  a 
limitation  can  rest,  is  that  the  scope  of  Old's 
duties  and  responsibilities  was  enlarged,  and 
that  therefore  the  appellant's  obligation 
sliould  not  be  extended  to  such  new  duties 
and  responsibilities.  If  appellant  had  so 
limited  his  obligation  either  in  express 
terms  or  by  language  from  which  such  a 
limitation  could  reasonably  be  implied,  then 
he  could  not  have  been  held  upon  this  bond. 
He  did  not  do  so;  but,  upon  the  other  hand, 
there  are  numerous  expressions  in  the  bond 
which  clearly  forbid  us  to  make  such  a  limi- 
tation without  disregarding  the  ordinary 
rules  of  construction,  and  doing  violence 
to  the  ordinary  sense  to  be  imputed  to  the 
language  used.  In  dealing  with  this  ques- 
tion we  have  considered  the  term  "future 
agreement,"  as  used  in  the  contract,  as  re- 
ferring to  a  future  appointment,  which  is  re- 
ferred to  in  the  bond.  We  think  that  to  do 
this  is  not  only  permissible,  but  is  necessary, 
in  view  of  the  circumstances.  The  contract 
was  executed  first,  and  the  bond  expressly 
refers  to  the  contract.  In  the  bond  it  is 
said  that  the  bond  shall  remain  in  force 
"whether  under  his  [Old's]  existing  appoint- 
ment, or  any  future  one."  This  was  a  con- 
struction by  the  parties  themselves  of  what 
was  meant  by  the  term  "future  agreement," 
used  in  the  contract.  Appellant  is  bound  by 
this  construction,  and  therefore  must  be  held 
to  have  consented  to  a  future  agreement  and 
appointment.       The     future     appointment. 
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therefore^  must  have  been  intended  to  be  oth- 
er than  the  existing  one,  but  with  reference 
to  the  business  of  soliciting  applications  for 
life  insurance.  That  it  was  limited  to  an 
agency  for  that  purpose  only  is  made  clear 
in  the  14th  paragraph,  wherein  it  is  said 
that  the  bond  should  be  given  for  the  "faith- 
ful performance  of  all  duties  pertaining  to 
his  [Old's]  agency,  and  that  it  should  hold 
good/'  etc.  This,  thus,  was  a  limitation  only 
with  regard  to  the  business  intrusted  to  the 
agent,  and  not  upon  the  duties  and  respon- 
sibilities that  might  be  imposed  under  a  fu- 
ture agreement  and  appointment. 

We  are  not  unmindful  of  the  rule  invoked 
by  counsel  for  appellant,  and  as  illustrated 
in  the  case  of  Singer  Mfg.  Co.  v.  Hibbs,  21 
Mo.  App.  674.     In  that  case  the  territory 
for  which  the  agent  was  appointed  was  clear- 
ly defined,  and  no  right  was  there  given  to 
extend  the  scope  of  the  agency.    Under  such 
circumstances,  the  court  in  that  case  proper- 
ly held  that  the  bondsmen  were  not  liable 
for  the  defalcations  of  the  agent,  occurring 
in  some  other  place  than  the  one  for  which 
he  was  appointed.     Under  such  circumstan- 
ces, the  bond  is  limited  to  the  place  or  ter- 
ritory for  which  the  agent  is  appointed  as 
well  as  to  the  acts  contemplated  by  the  ap- 
pointment.    Not  so  in  this  case.     A  future 
agreement   and   appointment   are   expressly 
provided   for.     It  would   therefore   be  just 
as  unreasonable  to  say  that  the  bond  in  ques- 
tion does  not  extend  to  the  acts  occurring 
under  the  future  appointment,  as  it  would 
have  been  to  have  held  in  the  Hibbs  Case 
that  the  bond  in  question  in  that  case  did 
so  extend.     While  counsel  f6r  respondents 
have  not  cited  any  case,  and  we  have  found 
none,  which  is  exactly  parallel  in  its  facts 
with  those  of  the  case  at  bar,  we  neverthe- 
less think  that  the  following  cases  cover  and 
are  decisive  of  the  principles  involved  and 
which  we  have  discussed:  New  York  L.  Ins. 
Co.  V.  Hamlin,  100  Wis.  17,  75  N.  W.  421; 
Singer  Mfg.  Co.  v.  Reynolds,  168  Mass.  688, 
60  Am.  St.  Rep.  417,  47  N.  E.  438;  Trav- 
elers' Ins.  Co.  v.  Stiles,  82  App.  Div.  441,  81 
N.  Y.  Supp.  664 ;  Western  New  York  L.  Ins. 
Co.  V.  Clinton,  66  N.  Y.  320.     All  of  the 
foregoing  cases  except  the  last  one  relate  to 
indemnity  bonds  where  the  right  was  given 
to  make  changes  in  the  original  contract  of 
appointment,  or  to  make  a  new  agreement  or 
appointment.    In  view  of  such  a  right  being 
given,  it  is  held  that  the  obligations  of  the 
bond   extended  to   the  acts  under  the  new 
agreement  or  appointment.      It  is    clearly 
held  that  where  the  right  is  given  to  enter 
into  a  future  agreement  or  to  make  a  new( 
appointment,  it  makes  no  difference  that  the 
responsibilities  and  duties  of  the  agent  are 
enlarged  under  the  new  appointment.     The 
bond,  it  is  held,  applies  to  the  acts  under 
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the  new  agreement  or  appointment  to  tbe 
same 'extent  as  it  did  to  those  of  the  orig- 
inal agreement  or  appointment.  Every  ques- 
tion was  involved  in  those  cases  that  is  in- 
volved here  except  the  change  of  territory; 
but,  as. this  change  of  territory  can  ioTolve 
nothing  except  an  enlargement  of  the  duties 
and  responsibilities  of  the  agent  Old,  there 
is  no  escape  from  the  conclusion  that  the 
cases  referred  to  above  are  decisive  of  the 
principle  which  is  involved  in  this  case. 

In  considering  all  of  the  terms  of  the  con- 
tract and  bond  in  question,  we  are  clearly 
of  the  opinion  that  the  parties  intended  to 
extend  the  bond  to  the  acts  of  Old  which  are 
involved  in  this  case,  and  that  the  trial 
court  committed  np  error  in  its  findings,  con- 
clusion,  and   judgment. 

The  judgment  is  affirmed,  with  costs  to 
appellant. 

McCarty,  J.,  concurs,  and  Stranp,  Ch.  J^, 
in  result. 
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RE   ESTATE  OF  JAMES   KAVANAUGH, 

Deceased. 


J.   P.  WATT,   Exr.,  etc.,  of  James  Ktv»- 
naugh.  Deceased,  Appt., 

V. 

MATT  KAVANAUGH  et  al.,  Respts. 

(—  Wis.  — ,  126  N.  W.  672.) 

Charity  —  bequest  for  masFcs  —  valid- 
ity. 

1.  A  bequest  for  masses  for  testator  and 
certain  specified  relatives  being,  under  the 
doctrine  of  the  Catholic  Church,  for  the 
benefit  of  all  mankind,  is  a  valid  public 
charity,  and  not  subject  to  statutory  pro- 
visions governing  the  creation  of  private 
charities. 

Same  —  uncertainty. 

2.  A  bequest  for  masses  for  certain  Bped- 
fied  purposes,  to  be  used  under  direction  of 
specified  persons,  is  not  void  for  uncertainty. 

Will  —  real  estate  —  title  not  vested. 

3.  A  devise  of  real  estate  for  the  celebra- 
tion of  masses,  being  for  a  public  charity,  is 
not  invalid,  although  title  is  not  vested  in 
anyone. 

Same  —  statutory   direction  —  applica- 
bility. 

4.  A  statute  requiring  a  devise  of  land 
to  be  made  directly  to  the  beneficiary,  and 
not  tQ  a  trustee,  is  not  applicable  to  public 

Note.  —  As  to  validity  of  bequest  for 
masses,  see  notes  in  25  L.R.A.  360,  and  40 
L.R.A.  717.  And  see  also  note  in  14  LR.A. 
(N.S.)  96,  as  to  enforcement  of  general  be- 
quest for  masses. 
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charities  or  in  cases  where  the  will  works 
co&Yersion  of  the  property  into  personalty. 

(Timlin,  J.,  dissents.) 

(May  24,  1010.) 

A  PPEAL  by  J.  P.  Watt,  Executor,  from 
J\.  a  judgment  of  the  Circuit  Court  for 
Manitowoc  County  adjudging  invalid  the 
will  of  James  Kavanaugb,  deceased.  B^- 
Tersed. 

Statement  by  Kerwln,  J.: 

This  proceeding  was  brought  in  the  county 
court  to  construe  the  will  of  James  Kava- 
naugh,  deceased,  which  is  as  follows: 

I,  James  Kavanaugh,  of  Maple  Grove, 
Wisconsin,  being  of  sound  mind  and  memory 
and  under tsanding,  but  considering  the  un- 
certainties of  human  life,  do  make  and  de- 
clare this  to  be  my  last  will  and  testament. 

First.  After  the  payment  of  my  just 
debts  and  funeral  expenses,  I  give,  devise, 
and  bequeath  all  the  rest  of  my  property, 
both  real  estate  and  personal  property,  for 
masses  for  the  repose  of  my  father's  and 
mother'a  and  sister's  and  brother's  and  my 
own  soul.  The  masses  will  be  said  accord- 
ing to  the  directions  of  Thomas  J.  Fenlon 
and  J.  P.  Watt,  of  Maple  Grove,  Wis.,  and 
1  hereby  appoint  them  to  direct  where  and 
when  to  say  said  masses.  I  hereby  appoint 
J.  P.  Watt,  of  Maple  Grove,  Wis.,  as  execu- 
tor of  this  my  last  will  and  testament. 

Signed  and  acknowledged  this  ninth  day 
of  March,  1908.  his 

James  X  Kavanaugh 
mark 

Signed  and  acknowledged  by  said  testator 
In  the  presence  of  us  who  hereunto  sub- 
scribe our  names  in  the  presence  of  said  tes- 
tator and  of  each  other.    John  E.  Mullens. 

M.  J.  Kavanaugh. 

The  county  court  held  that  the  provision 
in  the  will,  which  provides  that  "after  the 
payment  of  my  just  debts  and  funeral  ex- 
penses, I  give,  devise,  and  bequeath  all  the 
rest  of  my  property,  both  real  and  personal, 
for  masses  for  the  repose  of  my  father's  and 
mother's  and  sister's  and  brother's  and  my 
own  soul,"  is  wholly  void  and  of  no  effect. 
On  appeal  the  circuit  court  affirmed  the 
judgment  of  the  county  court  and  entered 
judgment  accordingly,  from  which  this  ap- 
peal was  taken. 

Messrs.  E.  I<.  Kelley  and  P.  H.  Martin, 

for  appellant: 

A  bequest  for  masses  is  a  valid  public 
charity. 

Hoeffer  t.  Hopan,  171  111.  462,  40  L.R.A. 
730,  63  Am.  St.  Rep.  241,  49  N.  E.  627 ;  Re 
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Schouler,  134  Mass.  426;  Rhymer's  Appeal, 
93  Pa.  142,  39  Am.  Rep.  736;  Seibert's  Ap- 
peal, 3  Sadler  (Pa.)  412,  18  W.  N.  C.  276,  6 
Atl.  105;  Harrison  v.  Brophy,  59  Kan.  1,  40 
L.R.A.  721,  61  Pac.  883;  Webster  v.  Sugh- 
row,  69  N.  H.  380,  48  L.R.A.  100,  46  Atl. 
139;  Sherman  v.  Baker,  20  R.  I.  446,  40 
L.R.A.  717,  40  Atl.  11;  Hadley  v.  Forsee, 
14  L.R.A.(N.S.)  96,  note;  Coleman  v. 
O'Leary,  114  Ky.  388,  70  S.  W.  1068;  Hood 
V.  Dorer,  107  Wis.  149,  82  N.  W.  546;  Kron- 
shage  V.  Varrell,  120  Wis.  161,  97  N.  W. 
928;  Dodge  v.  Williams,  46  Wis.  70,  1  N.  W. 
92,  60  N.  W.  1103;  Webster  v.  Morris,  66 
Wis.  366,  57  Am.  Rep.  278,  28  N.  W.  353; 
Sawtelle  v.  Witham,  94  Wis.  412,  69  N.  W. 
72;  Re  Hegna,  133  Wis.  513,  113  N.  W.  982. 

Mr.  J.  S.  Anderson,  with  Messrs.  Burko 
A  Cralte,  and  Nash  &  Nash,  for  re- 
spondents : 

The  will  attempts  to  create  a  private 
trust,  in  violation  of  statute. 

McHugh  V.  McCole,  97  Wis.  166,  40  L.R.A. 
724,  66  Am.  St.  Rep.  106,  72  N.  W.  631;  2 
Phillips,  Ev.  710;  Cook  v.  Barr,  44  N.  Y. 
156;  Jones,  Ev.  p.  130;  State  ex  rel.  Weiss 
V.  District  Board,  76  Wis.  191,  7  L.R.A.  330, 
20  Am.  St.  Rep.  41,  44  N.  W.  967;  Lichter 
V.  Thiers,  139  Wis.  481,  121  N.  W.  153;  Wil- 
lard,  Eq.  Jur.  p.  698. 

Kerwln,  J.,  delivered  the  opinion  of  the 
court  : 

The  respondents,  heirs  at  law,  attack  the 
will  under  consideration  upon  the  grounds: 
(1)  That  it  is  void,  independent  of  any  stat- 
ute, for  uncertainty  and  indefiniteness ;  (2) 
that  it  attempts  to  create  a  private  trust  in 
violation  of  statute;  and  (3)  that,  if  it  at- 
tempts to  create  a  public  trust,  it  is  never- 
theless void  because,  under  the  equity  pow- 
ers of  the  court,  it  is  too  indefinite  and  un- 
certain to  be  enforced.  On  the  part  of  the 
appellant  it  is  insisted  that  the  will  is  sim- 
ple, the  intent  plain,  and  the  purpose  law- 
ful; that  it  creates  a  public  charity  and  as 
such  is  valid.  Respondents  rely  mainly  upon 
McHugh  V.  McCole,  97  Wis.  i66,  40  L.R.A. 
724,  65  Am.  St.  Rep.  106,  72  N.  W.  631. 
Starting  with  the  proposition  laid  down  in 
McHugh  V.  McCole,  supra,  that  the  trust 
was  private  and,  therefore,  too  indefinite  and 
uncertain  to  be  enforced  by  a  court  of  equi- 
ty, the  court  easily  reached  the  conclusion 
that  the  bequest  for  masses  was  void.  No 
proof  was  made  in  the  McHugh  Case  that 
the  masses  were  not  private  in  their  nature, 
and  for  the  sole  benefit  of  the  souls  of  the 
giver  and  others  specifically  mentioned.  No 
evidence  was  offered  as  to  the  nature  of  the 
masses,  whether  public  or  private,  and  the 
court  rested  its  opinion  upon  the  idea  that 
the  trust  was  purely  private.  Had  the  court 
started  with  the  proposition  that  a  bequest 
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for  masses  is  a  public  charity,  a  different 
conclusion,  doubtless,  would  have  been 
reached  in  the  McHugh  Case. 

Counsel  for  respondents  insist  that  the  be- 
quest violates  §  2081,  Stat.  If,  as  was  as- 
sumed in  the  McHugh  Case,  the  trust  were 
private,  there  would  be  much  force  in  this 
contention,  since  under  this  section  the 
trust  must  be  fully  expressed  and  clearly 
defined  on  the  face  of  the  instrument  creat- 
ing it.  But  this  argument  is  based  upon  the 
proposition  that  the  trust  created  in  the  case 
before  us  is  a  private  trust,  not  a  public 
charity.  So  we  are  brought  to  the  question 
whether  a  bequest  for  masses  is  a  ''public 
charity."  Bequests  for  religious  purposes 
date  very  far  back  in  judicial  history.  Some 
reference  is  made  to  them,  and  cases  collect- 
ed, in  a  quaint  old  book  entitled,  "Law  of 
Charitable  Uses,  Revised  and  Much  En- 
larged; with  Many  Cases  in  Law  Both  An- 
cient and  Modem,"  printed  in  1676  under  th€ 
censorship  of  Francis  North.  At  page  35  of 
this  work  is  found  a  will  dated  January  17, 
1524,  from  which  we  quote  some  of  the 
"items." 

"Item,  I  Will,  after  my  decease,  that  A., 
my  wife,  have  my  House  called  C.  during  her 
natural  Life,  and  she  to  keep  up  the  rep- 
arations of  said  House,  and  the  Lords  Rent 
to  pay,  and  she  to  find  four  Tapers  of  four 
pounds  of  Wax;  that  is,  one  before  the  Rudo 
under  the  Rude  Loft,  and  another  before  our 
Lady;  another  before  St.  Thomas,  and  one 
before  St.  Anthony. 

"Item,  I  Will,  That  she  keep  mine  Obit 
every  year  during  her  Life,  and  to  have 
every  year  three  Priests,  and  they  to  have 
Eight  pence  a  piece,  and  two  dozen  of  Bread, 
and  a  Kinderkin  of  double  Beer,  and  two 
Cheeses,  price  of  Twenty  pence. 

"Item,  I  Will,  and  appoint  after  my  de- 
cease That  all  and  singular  my  Evidences, 
and  my  Copies,  that  they  be  delivered  into 
the  custody  of  the  Churchwardens  of  the 
Parish  of  Peter  and  Paul,  of  T.  aforesaid. 

"Item,  I  Will,  That  after  the  natural  life 
of  A.,  my  wife,  that  them  my  House  called 
C  with  all  the  Appurtenances  belonging 
thereunto,  as  is  more  plainly  specified  by  my 
deeds;  that  it  shall  remain  evermore  unto 
the  Church  aforesaid;  First,  to  keep  mine 
Obit  yearly,  and  the  four  Tapers  of  four 
pounds  of  Wax.  Moreover,  I  Will,  That 
after  the  decease  of  A.,  my  wife,  that  the 
Churchwardens  do  buy  six  pounds  of  Wax, 
and  make  the  common  Light,  and  the  Taper 
before  the  Rude,  to  the  full  of  two  pounds 
of  Wax  apiece,  and  so  to  continue  for  ever- 
more; and  the  residue  of  the  Rent  *o  re- 
main to  the  reparations  of  the  Cliurch  afore- 
said." 

Also,  on  page  41,  anothor  will,  dnted  July 
],  152.'?,  by  the  terms  of  which  tlirro  was  giv- 
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en  "several  of  her  Lands  to  the  use  of  the 
Priests  Service,  in  the  Church  of  St.  Peter 
in  Stowe-Market,  to  pray  for  her  Soul,  aad 
the  Souls  of  her  Husbands  and  others,  for 
90  years  and  the  Lands  to  be  sold  by  her 
Co-Feoffees,  and  the  one  half  of  the  Money 
to  go  to  the  making  of  the  High-way,  be- 
tween Stowe  and  Ipswich ;  and  the  other  to 
be  divided,  one  part  to  a  Priest,  to  say 
Prayers  in  the  said  Church  of  S.  Peter,  for 
her  Soul,  and  the  Souls  of  the  afore- re- 
hearsed.    .     .     ." 

The  following  authorities  also  relate  to 
charitable  bequests  pertaining  to  religious 
purposes:  Baker  v.  Sutton,  1  Keen,  224; 
Felan  v.  Russell,  4  Ir.  Eq.  Rep.  701 ;  Powers- 
court  V.  Powerscourt,  1  Molloy,  616;  Mog- 
gridge  v.  Tiiackwell,  1  Ves.  Jr.  464 ;  Doe  ex 
(lem.  Phillips  v.  Aldridge,  4  T.  R.  264;  Tys- 
sen.  Charitable  Bequests,  chap.  10,  p.  118: 
Re  Michel,  28  Beav.  39;  Tudor,  Charities  & 
Mortmain. 

There  is  much  conflict  in  the  early  and 
some  in  the  late  cases  as  to  what  is  and 
what  is  not  a  "public  charity."  Many  of 
the  bequests  in  England  were  held  void  as 
being  to  superstitious  uses ;  but  no  such  rule 
or  principle  obtains  in  this  country.  Hence 
the  decisions  declaring  gifts  or  bequests  void 
as  gifts  to  superstitious  uses  have  no  ap- 
plication here.  McHugh  v.  McCole,  supra. 
The  doctrine  of  superstitious  uses  under  the 
statute  of  1  Edw.  VL  chap.  14,  under  which 
devises  for  masses  were  held  void,  has  never 
obtained  in  the  United  States,  where  there 
is  absolute  religious  equality.  Webster  v. 
Sughrow,  69  N.  H.  380,  48  L.R,A.  100,  45 
Atl.  139,  and  cases  cited. 

Indeed,  the  question  is  not  new  in  this 
state.  In  McHugh  v.  McCole,  supra,  it  was 
held  that,  had  the  bequest  been  direct  to  a 
bishop  or  priest  for  masses  for  the  repose 
of  the  souls  of  the  persons  named  in  the 
will,  it  would  have  been  valid,  but  that  the 
contested  provisions  of  the  will  were  void 
trusts  and  not  valid  personal  bequests.  No 
claim  is  made  by  appellant  that  the  trust 
is  private.  The  main  questions  for  determi- 
nation, therefore,  are  whether  the  bequest 
for  masses  is  a  public  charity  and  sufficient- 
ly definite  for  enforcement  by  a  court  of 
equity.  No  proof  was  made  in  the  McHugh 
Case  that  masses  are  public  in  their  nature, 
or  for  the  benefit  of  mankind  generally,  and 
whether  the  court  should  have  taken  notice 
of  this  fact  without  proof  we  need  not  con- 
sider here,  because  in  the  case  before  us 
such  proof  was  made.  It  was  shown  by  com- 
petent evidence  that  the  sacrifice  of  the  mass 
is  a  public  service,  not  alone  for  the  repose 
of  the  souls  of  the  deceased  members  men- 
tioned, but  for  the  benefit  of  all  mankind, 
and  so  understood  by  all  members  of  the 
Catholic  Church.     So,  while  the  masses  may 
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be  intended  to  benefit  the  souls  of  the  de- 
(larted  mentioned,    the   benefits   are   public 
as  well,  therefore,  come  within  the  designa- 
tion of  a  public  charity.     Masses  are  reli- 
gious observances,  and  come  within  the  re- 
ligious or  pious  uses  which  are  upheld  as 
public   charities.      Re   Schouler,    134   Mass. 
426;  Rhymer's  Appeal,  93  Pa.  142,  39  Am. 
Rep.  736;  HoefTer  v.  Clogan,  171  111.  462,  40 
L.RA.  730,  63  Am.  St.  Rep.  241,  49  N.  E. 
527;  Webster  v.   Sughrow,  supra;   Seda  v. 
Iluble,  75  Iowa,  429,  9  Am.  St.  Rep.  495,  39 
X.  W.  685;  Sherman  v.  Baker,  20  R.  I.  446, 
40  L.R.A.  717,  40  Atl.  11.    A  gift  to  be  ap- 
plied consistently  with  existing  laws  for  the 
benefit  of  an  indefinite  number  of  persons, 
either  by  bringing  their  hearts  under  the  in- 
fluence of  education  or  religion,  is  a  "chari- 
ty."   Jackson  v.  Phillips,  14  Allen,  539.    In 
HoefTer  v.  Clogan,  supra,  the  bequest  was  of 
certain  property  "to  sell  the  same  and  ex- 
pend the  proceeds   of   said   sale   in  saying 
masses  for  the  repose  of  my  soul  and  the 
souls  of  my  deceased  wife,  Margaret  Clogan, 
my  mother-in-law,   Ellen   Hurley,   and   my 
brother-in-law,  James  Hurley."    The  bequest 
was  held  valid,  and  many  cases  are  cited  and 
discussed  in  the  opinion.     The  tendency  of 
the  courts  is  to  uphold  charitable  trusts,  in 
accordance  with  the  intent  of  the  donor  and 
consistently    with    rules    of  law,  and   this 
court  has  asserted  the  doctrine  in  no  uncer- 
tain terms  in  several  cases.     The  question 
has  been  so  exhaustively  treated  in  Dodge 
r.  Williams,  46  Wis.  70,  1  N.  W.  92,  50  N. 
W.  1103,  and  Harrington  v.  Pier,  105  Wis. 
485,  50  L.R.A.  307,  76  Am.  St.  Rep.  924,  82 
X.  W.  345,  that  further  discussion  seems  un- 
necessary. 

According  to  the  doctrine  of  the  Catholic 
Church  as  established  by  the  proof  in  this 
«iB€,  the  whole  church  profits  by  every  mass, 
•<%inee  the  prayers  of  the  mass  include  all  of 
the  faithful,  living  and  dead.  The  sacrifice 
of  the  mass  contemplates  that  all  mankind 
i^hall  participate  in  its  benefits  and  fruit. 
"The  mass  is  the  unbloody  sacrifice  of  the 
cross,  and  the  object  for  which  it  is  offered 
up  is,  in  the  first  place,  to  honor  and  glori- 
fy God;  secondly,  to  thank  Him  for  His 
favors;  third,  to  ask  His  blessing;  fourth, 
to  propitiate  Him  for  the  sins  of  all  man- 
kind. The  individuals  who  participate  in 
the  fruits  of  this  mass  are  the  person  or  per- 
sons for  whom  the  mass  is  offered,  all  of 
those  who  assist  at  the  mass,  the  celebrant 
himself,  and  for  all  mankind,  within  or 
without  the  fold  of  the  church."  So,  it 
wems  clear  upon  reason  and  authority,  un- 
^er  the  doctrine  of  the  Catholic  Church,  as 
(established  by  the  evidence  in  this  case,  that 
a  bequest  for  masses  is  a  "charitable  be- 
T^est,"  and  valid  as  such,  although  the  re- 
pose of  the  souls  of  particular  persons  be 
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mentioned.  But  it  is  said  that  the  present 
bequest  is  too  indefinite  and  uncertain  to  be 
enforceable,  and  is  void  under  the  statutes 
of  this  state,  and  independent  of  any  stat- 
ute. The  contention  that  the  will  is  void  for 
uncertainty,  independent  of  any  statute,  is 
without  foundation  under  the  authorities. 
The  fundamental  principle  to  observe  in  the 
construction  of  wills  is  to  seek  out  the 
intention  of  the  testator.  This  rule  has  been 
so  often  stated  by  this  court  that  citation 
of  authority  is  imnecessary.  The  intention 
of  the  testator  in  this  case  is  plain  from 
the  terms  of  the  will,  namely,  that  his 
property  be  applied,  first,  to  the  payment  of 
his  debts,  and  the  residue  devoted  by  Fen- 
Ion  and  Watt  to  the  celebration  of  masses. 
The  bequest  for  masses  being,  as  we  have 
seen,  a  charitable  bequest  and  for  (he 
benefit  of  mankind  in  general,  the  statute 
relating  to  trusts  (§  2081)  does  not  ap- 
ply. Dodge  V.  Williams,  and  Harrington 
V.  Pier,  supra.  It  is  true,  as  stated  by 
this  court  in  Webster  v.  Morris,  60  Wis. 
366,  57  Am.  Rep.  278,  28  N.  W.  353,  and 
again  in  Harrington  v.  Pier,  supra,  that 
some  degree  of  certainty  must  be  observed 
in  charitable  bequests.  "The  scheme  of 
charity  must  be  sufficiently  indicated,  or  a 
method  provided  whereby  it  may  be  ascer- 
tained, and  its  object  made  sufficiently  cer-' 
tain,  to  enable  the  court  to  enforce  the 
execution  of  the  trust  according  to  such 
scheme  and  for  such  object.  It  must  be  of 
such  a  tangible  nature  that  the  court  can 
deal  with  it.  The  mere  direction  to  ex- 
pend money  *for  charitable  purposes*  at 
large  is  too  indefinite  to  be  carried  into 
execution."  The  certainty  must  be  deter- 
mined not  with  reference  to  §  2081,  Stat., 
or  that  which  is  required  in  regard  to  pri- 
vate trusts,  "but  with  reference  to  those 
liberal  rules  for  judicial  construction  ap- 
plicable to  charitable  trusts."  Harrington 
V.  Pier,  supra. 

Counsel  also  contend  that,  since  the  es- 
tate of  the  testator  consisted  principally  of 
real  estate,  and  the  will  not  providing  for 
a  disposition  of  the  lands  to  anyone,  it  is 
void.  But  this  contention  brings  us  again 
to  the  distinction  between  a  private  trust 
and  a  public  or  charitable  bequest.  In  the 
former,  statutory  certainty  is  required, 
while  in  the  latter  it  is  not.  The  certainty 
of  beneficiaries  holding  the  title  in  cases  of 
private  trusts  does  not  obtain  in  cases  of 
public  trusts.  And  this  is  necessarily  so 
from  the  nature  of  public  trusts  as  distin- 
guished from  private  trusts.  This  subject 
has  been  fully  covered  in  Harrinp^ton  v. 
Pier,  supra.  At  page  514  of  105  \Vis.,  the 
court  said:  "It  follows  that  indefiniteness 
of  beneficiaries  who  can  invoke  judicial  au- 
thority  to    enforce    the    trust,    want   of   a 
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trustee  if  there  be  a  trust  in  fact,  or  in- 
deiiniteiiess    in    details    of    the    particular 
purpose  declared,  the  general  limits  being 
reasonably   ascertainable,    or    indefiniteness 
of  mode  of  carrying  out  the  particular  pur- 
pose, does  not  militate  against  the  validity 
of   a  trust  for   charitable   uses.    -  Given   a 
trust,  with  or  without  a  trustee,  a  particu- 
lar purpose, — as  education,  or  relief  of  the 
poor,   as   distinguished   from   a  bequest   to 
charity   generally, — and   a   class    great   or 
small,  and  without  regard  to  location,  nec- 
essarily, as  'wortliy  indigent  females'  or  'in- 
digent young  men  studying  for  the  minis- 
try' or  'resident  poor,*  or  'indigent  children 
of  Rock  county,'  or  'the  boys  and  girls  of 
California'    (People  ex  rel.  Ellert  v.  Cogs- 
well, 113  Cal.   129,  35  L.R.A.  269,  46  Pac. 
270),  and  we  have  a  good  trust  for  charita- 
ble uses.    The  court,  through  its  strictly  ju- 
dicial power,  may  fill  the  office  of  trustee 
if  necessary,  the  trustee  can  select  the  im- 
mediate beneficiaries  or  objects  within  the 
designated  class  and  scheme;   he  can  deter- 
mine upon  the  details  necessary  to  effect  the 
intention  of  the  donor  within  the  general 
limits  of  his  declared  purpose,  and  execute 
the  trust  accordingly;  and  the  proper  pub- 
lic   agencies,    if   necessary,    can    invoke   ju- 
dicial power  to  enforce  such  execution," 
Section  2075,  Stat.,  which  provides  that 
every  disposition  of  lands,  whether  by  deed 
or  devise,  hereafter  made,  except  as  other- 
wise provided  in  these  statutes,  shall  be  di- 
rectly to  the  person  in  whom  the  right  to 
the  possession  and  the  profits  shall  be  in- 
tended to  be  vested,  and  not  to  any  other, 
to  the  use  of  or  in  trust  for  such  person, 
and   if   made   to   one   or   more   persons    in 
trust  for  or  to  the  use  of  another,  no  es- 
tate  or   interest,   legal   or   equitable,   shall 
vest  in  the  trustee," — is  also   relied  upon 
by  respondents  as  rendering  the  will  void. 
But  this  statute  is  not  controlling  in  cases 
of  public  trusts  where  indeilniteness  is  of 
the  essence  of  the  charity;  nor  is  it  control- 
ling in  this  case,  because  the  will  created  an 
equitable  conversion,  and  the  estate  of  the 
testator  must  be  treated  as  personal  prop- 
erty.    The  terms  of  the  will  could  not  be 
carried    out    without    converting    the    real 
estate  into  personalty.     The  evidence  shows 
that    the    estate   left    amounted    to   about 
$6,000,    consisting    of    real    and    personal 
property.     The   real  estate  was  mortgaged 
for   $1,200   or   $3,500.      The   debts   allowed 
by    the    county    court    amounted    to    about 
$917.    The  amount  of  money  left  was  $400, 
and  the  personal  estate  was  insufficient  to 
pay  the  debts.     So  it  is  apparent  that  con- 
version of  the  real  estate  was  necessary  to 
carry   out   the   terms   of   the   will.      Conse- 
quently   the    doctrine   of   equitable    conver- 
sion applies.     Harrington  v.  Pier,  105  Wis. ' 
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485,  50  L.R.A.  307,  76  Am.  St.  Rep.  924,  82 
N.  W.  345;  Becker  v.  Chester,  115  Wis.  90, 
91  N.  W.  87,  650;  Re  Albiston,  117  Wi>. 
272,  94  N.  W.  169;  Holmes  v.  Walter,  118 
Wis.  422,  02  L.R.A.  986,  96  N.  W.  380. 

In  Harrington  v.  Pier,  supra,  page  49*2 
of  105  Wis.,  quoting  from  Given  v.  Hilton, 
96  U.  S.  591,  24  L.  ed.  458,  this  court  said: 
"The  blending  of  real  estate  and  personal 
property  in  one  fund  for  all  the  purposes 
of  the  will  is  generally  regarded  as  evi- 
dencing intent  that  the  whole  estate  shall 
be  treated  as  personal  property,  eveti 
though  a  necessity  therefor  does  not  exist; 
but  such  evidence  is  not  conclusive  on  tbe 
question." 

It  seems  clear  that  the  testator  intended 
an   equitable   conversion.     The   main  ques- 
tion   in    the    case    before   us,    therefore,  is 
whether  a  bequest  for  masses  is  a  charita- 
ble bequest,  and,  this  being  determined  in 
the  affirmative,  we  easily  reach  the  conclu- 
sion   that    the    will    is    valid.      In    Dodge 
V.   Williams,  46   Wis.   70,   1   N.  W.  92,  50 
N.   W.   1103,   and  Harrington  v.  Pier,  su- 
pra, it  is  determined,  after  an  exhaustive 
review   of   the    authorities,    that    chancery 
had  jurisdiction  over  public  trusts  or  chari- 
ties  in    England   before  the   statute  of  43 
Elizabeth,   chap.   4,   and  such  chancery  ju- 
risdiction became  a  part  of  our  jurispru- 
dence, and,  therefore,  charitable  trusts  may 
be  enforced,  and  are  not  controlled  bv  our 
statutes  of  uses  and  trusts.     In  the  nature 
of  things  this  was  held  necessary  because  a 
public  trust  or  charitable  use  is  necessarily 
indefinite   and   uncertain,   especially  as  t« 
beneficiaries;     that    a  public    trust   begins 
where  a  private  trust  ends  as  regards  cer- 
tainty  and   definiteness.      Of   course  some 
degree  of  certainty  must  obtain  even  in  t 
public  trust.    The  scheme  of  charity  must  be 
sufficiently  indicated,  or  a  method  provided 
whereby  it  may  be  ascertained  and  its  ob- 
jects made  sufficiently  certain  to  enable  the 
court  to  enforte  an  execution  of  the  trust 
according     to     the     scheme.       Webster    v. 
Morris,  66  W^is.  366,  57  Am.  Rep.  278,  28 
N.  W.  353 ;  Dodge  v.  Williams,  46  Wis.  70, 
1  N.  W.  92,  50  N.  W.  1103;  Harrington  v. 
Pier,  105  Wis.  485,  50  L.R.A.  307,  76  Am. 
St.  Rep.  924,  82  N.  W.  345.     In  charitable 
bequests  no   trustee   need   be   named,  as  a 
charity  will  not  be  allowed  to  fail  for  want 
of  a  trustee.     The  person  named  in  the  will 
to  execute  the  charity  will  be  held  to  be 
the  trustee,  and,  if  necessary  that  he  hold 
the   title   for  the  purpose  of  carrying  out 
the  provisions  of  the  will,  he  will  by  impli- 
cation hold  such  title.     Kemmerer  v.  Kern- 
merer,  223  111.  327,   122  Am.  St.  Rep.  109.  84 
N'.  E.  256 ;  Harrington  v.  Pier,  supra.    Since 
tliero   was   equitable   conversion   in  the  in- 
stant  case,   the   statutes   respecting  perpe- 
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tuities  need  not   be  considered  even  if  ap- 
plicable  to   charitable   bequests. 

After  the  decision  of  this  court  in  Dan- 
forth  V.  Oshkosh,  119  Wis.  262,  97  N.  W. 
258,  the  legislature  passed  chapter  511, 
Laws  1905,  vrhich  amends  §  2039,  Stat.,  by 
adding  to  the  exceptions  from  the  opera- 
tion of  that  section  real  estate  devised  to 
a  charitable  use.  So  that  since  the  passage 
of  this  amendment  the  statute  against  per- 
petuities (§  2039)  does  not  include  devises 
to  a  charitable  use.  However,  we  need  not 
consider  the  effect  of  this  amendment,  be- 
cause of  the  doctrine  of  equitable  conversion 
we  are  only  dealing  with  personal  proper- 
ty. In  so  far  as  McKugh  v.  McCole,  97  Wis. 
166.  40  L.R.A.  724,  65  Am.  St.  Rep.  106,  72 
X.  W.  631,  conflicts  with  anything  said  in 
this  opinion,  it  must  be  regarded  over- 
ruled. 

It  follows  that  the  bequest  for  masses  is 
valid,  and  that  the  judgment  of  the  court 
below  must  be   reversed. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  i^ccord- 
ance  with  this  opinion. 

Marshall,  J.,  concurring  (filed  June  10, 
1910): 

I  choose  to  add  a  few  words  to  the  able 
opinion  for  the  court  by  my  Brother  Kerwin, 
in  order  to  make  more  significant  that  pres- 
enration  of  the  public  trust  intended  by  the 
donor  does  not  depend  upon  the  doctrine  of 
equitable  conversion,  and  treat,  briefly,  some 
suggested  infirmities  in  the  trust,  made 
during  our  consideration,  which  might  oth- 
erwise cause  doubt  as  to  the  soundness  of 
the  court's  conclusions. 

The  full  reintrenchment  in  the  jurispru- 
dence of  this  state  of  the  common-law  doc- 
trine of  charities  was  significantly  com- 
menced in  Dodge  v.  Williams,  46  Wis.  70, 
1  N.  W.  92,  50  N.  W.  1103,  and  though 
thrown,  unfortunately,  into  some  confusion 
thereafter,  was  so  cleared  up,  as  was  sup- 
posed, for  all  time  in  Harrington  v.  Pier, 
105  Wis.  485,  50  L.R.A.  307,  76  Am.  St. 
Rep.  924,  82  N.  W.  345;  Hood  v.  Dorer, 
107  Wis.  149,  82  y.  W.  546,  and  Danforth 
V.  Oshkosh,  119  Wis.  262,  97  N.  W.  258,  as 
to  leave  no  vestige  of  the  supposed  appli- 
«ition  to  charities  of  our  statutory  restric- 
tions upon  conveying  property  in  perpetui- 
ty, except  as  to  real  estate.  In  that  situa- 
tion, as  suggested  in  the  opinion  of  the 
writer,  concurred  in  by  my  Brother  Siebeck- 
er,  in  the  Danforth  Case,  legislative  assis- 
tance was  necessary  to  enable  the  court  to 
rescue  our  system  from  the  exceptional  in- 
terference to  one  conveying  his  property  to 
charitable  uses.  It  was  confidently  thought 
that  the  people  of  this  state,  with  a  full  un- 
d«»rBtandiu^  of  such  interference,  would 
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promptly,  through  the  proper  channel,  and 
speedily    make    the    public    policy    of    our 
commonwealth    conform    to    the     well-nigh 
world-wide  conception  of  the  importance  of 
promoting  the  wishes  of  possessors  of  pri- 
vately   accumulated    wealth    to   devote   the 
same  to  the  betterment  of  mankind.  At  the 
very    first    opportunity    thereafter    chapter 
511,  Laws  1905,  was  passed,  exempting  rea'. 
estate  from  the  limitations  upon  the  right 
to  suspend  the  absolute  power  of  alienation. 
So,  now,  one  can  freely  convey  his  property 
in  perpetuity,  real  or  personal,  in  trust  tor 
any  designated  charitable  use  upon  any  gen- 
eral  scheme   to   that  end.     Charity,   sweet 
charity,  has  thus  come  into  its  own.     This 
is  deemed  to  be  such  a  valuable  consumma- 
tion to  the  people  of  this  state  that,  in  a 
case  like  this,  the  doctrine  of  equitable  con- 
version,  so   many   times   resorted   to   as   a 
convenient  way  of  avoiding  the  once  sup- 
posed infirmity    in    our    system    hampering 
owners  of  property  in  their  efforts  to  devote 
the  same  to  the  public  good,  no  longer  cuts 
any   figure.     In   my  judgment,   if   referred 
to  at  all,  it  should  be  relegated  to  an  insig- 
nificant place.     Here  the  donor  had  an  un- 
doubted right  to  devote  his  real  estate  to 
his  chosen  charity.    True,  if  there  was  any 
doubt  about  it,  in  view  of  the  statute,  but 
there  is  none,   he  had   an  undoubted  right 
to   leave   his   property    to   be   administered 
as  personalty,  in  respect  to  which  there  has 
never  been  any  interference  in  our  written 
law  with  the  power  to  convey  in  perpetuity. 
An   idea   was   advanced   that   the   consti- 
tutional  right  of  immunity  from   interfer- 
ence in  religious  matters  stands  in  the  way 
of  public  enforcement  of  a  trust  of  the  char- 
acter created.     The  answer  to  that  is  that 
no   public   enforcement  would  ever   in  any 
event  be  required,  except  as  to  contractual 
features.      The    Constitution    does    not   ex- 
empt  religious  orders  or  ministers  of  the 
Gospel  from   their  obligations   of  contract. 
In  that  field  they  are  amenable  to  the  law 
of  the  land  the  same  as  individuals  in  any 
other  field.     If  one  should  devise  his  prop- 
erty to  a  minister  of  the  Gospel  or  a  church 
society  to  build  a  church  edifice,   and  the 
devisee  should  accept  the  trust,  could  such 
donee  be  heard    successfully    to    claim  im- 
munity from  legal  coercion  to  carry  out  the 
agreement?      That    simple    proposition,    it 
would  seem,  shows  clearlv  that,  if  the  donee 
of  a  trust  for  masses  accepts  the  offer,  he 
thereby  makes  a  promise  subject  to  enforce- 
ment, like  any  other  promise.    He  could  not 
for  a  moment  in  any  court  be  heard  to  say, 
I  will  not  keep  my  agreement  and  am  en- 
titled to  protection  in  my  breach,  under  my 
constitutional    immunity    from    interference 
in   religious  matters.     The  attorney  gener- 
al in  proceeding  to  enforce  such  a  trust  is 
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merely  asserting  the  inviolability,  of  a  pub- 
lic contract. 

The  suggestion  is  that  the  title  to  the 
property,  considered  as  realty,  by  force  of 
the  sUtutes  (§§  2072  and  2073,  Stat.  1898), 
is  in  the  beneficiaries,  since  there  is  no  pow- 
er of  disposition.  That  view  overlooks  the 
fact  that  the  statutes  have  nothing  to  do 
with  trusts  for  charity;  that  in  such  cases 
the  legal  title  is  always  in  the  trustees  and 
the  equitable  title  in  the  beneficiaries.  Many 
mistakes  have  been  made  by  confusing  pri- 
vate with  charitable  trusts,  as  shown  in 
Harrington  v.  Pier,  supra.  In  the  latter, 
though  the  trustees  have  no  duty  whatever 
to  perform,  except  to  hold  the  title  and  pre- 
serve it  for  the  designated  public  purpose, 
the  nature  of  the  right  is  strictly  legal 
while  the  equitable  interest  is  in  the  bene- 
ficiaries, which,  from  the  very  nature  of  the 
trust,  must  be  indefinite.  Any  other  view 
would  defeat  the  law  of  J 906  and  perpetuate 
the  very  difficulty  the  legislature  intended, 
by  it,  to  abolish.  I  take  it  that  there  is  no 
room  for  fair  controversy  but  what  the 
equitable,  not  the  legal,  title,  is  vested  in 
the  beneficiaries,  and  the  legal  title  rests 
in  the  trustee.  That  is  the  logic  of  Har- 
rington V.  Pier,  supra,  and  of  authorities 
generally  on  the  subject.  So,  notwith- 
standing the  form  of  the  donation  is  for 
the  repose  of  souls  of  the  departed,  the 
beneficiaries  include  the  living  as  well, — 
the  great  public, — and  the  state,  through 
its  law  officer,  possesses  full  authority  to 
invoke  judicial  remedies  to  prevent  any 
abuse  of  the  trust. 

This  further  reason  why  a  conveyance  of 
realty  in  trust  for  perpetual  charitable  uses 
is  not  valid  was  advanced, — that  the  very 
constitutional  status  of  titles  to  real  es- 
tate precludes  such  a  trust.  Tn  that  ref- 
erence was  made  to  article  1,  §  14,  of  the 
Constitution,  declaring  that  "all  lands  with- 
in this  state  are  declared  to  be  allodial,  and 
feudal  tenures  are  prohibited."  By  that, 
it  is  suggested,  "all  hindrances  and  ob- 
stacles in  the  way  of  free  and  ready  sale 
of  real  property  are  nugatory."  The  logic 
of  that  idea  would  render  void  all  restraints 
upon  the  conveyance  or  use  of  real  estate. 
No  one  would  possess  authority  to  hold, 
convey,  or  enjoy  such  property  for  a  limit- 
ed purpose  or  period.  That  doctrine  was 
advanced  in  Barker  ▼.  Dayton,  28  Wis. 
367,  but  rejected  as  unsound  though  in- 
genious. The  argument  of  counsel  who 
contended  for  the  doctrine  which  is  con- 
trary to  the  practice,  under  our  Constitu- 
tion, since  its  adoption  and  similar  Con- 
stitutions elsewhere,  reasoned  from  the  lexi- 
cal meaning  of  the  word  "allodial"  stand- 
ing alone.  This  court  rejected  counsel's 
logic,  holding  that  the  use  of  the  term,  "and 
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feuual  tenures  are  prohibited,"  following 
and  in  close  connection  with  the  term,  "aU 
lands  within  this  state  are  declared  to  be 
allodial,"  gave  to  the  whole  the  meaning 
that  the  ownership  of  realty  is  free  from 
those  restraints  which  were  characteris- 
tic of  the  feudal  system;  that  the  possess- 
or of  the  title  no  longer  is  to  be  regarded 
as  merely  holding  by  the  grace  of  a  sov- 
ereign lord  and  subservient  to  "homage  or 
fealty  or  military  service,"  but  as  holding 
by  right.  Properly  understood  the  .allodial 
character  of  title  to  real  estate,  instead 
of  suggesting  incapacity  to  convey  the  same 
to  charitable  uses,  rather  suggests  absolute 
freedom  in  that  regard.  The  contrary  idea 
aavanced  during  the  discussion  of  this  case, 
as  inimical  to  the  validity  of  the  trust  in 
question,  would,  of  course,  defeat  any  trust 
in  real  estate,  whether  for  a  limited  period 
or  in  perpetuity.  It  would  strike  the  pub- 
lic as  passing  strange  if  they  were  con- 
fronted with  a  judicial  declaration  that  no 
man  could  hold  or  transfer  any  other  than 
an  unrestricted  title  to  real  estate  charac- 
terized by  unrestricted  right  of  disposition. 
It  seems  that  the  idea  was  most  emphatic- 
ally rejected  as  unsound,  some  forty  years 
ago,  in  Barker  v.  Dayton,  supra.  As  there 
said,  in  elTect,  the  only  meaning  of  the  con- 
stitutional provision  is  that  titles  to  realty 
in  this  state  are  free  from  any  encumbrance 
in  the  nature  of  rent  or  service  or  fealty  to 
a  superior,  as  under  the  feudal  system. 

• 

Timlin,  J.,  dissenting: 

Eighty  acres  of  presumably  agricultural 
land  worth  $6,000,  mortgaged  for  $1,500,  per- 
sonal property  of  a  value  not  disclosed,  and 
$400  in  money, — subject  to  unsecured  debts 
of  $917, — were  disposed  of  by  the  testator  by 
will  in  these  words :  "After  the  payment  of 
my  just  debts  and  funeral  expenses,  I  give, 
devise,  and  bequeath  all  the  rest  of  my 
property,  both  real  estate  and  personal  prop- 
erty, for  masses  for  the  repose  of  my  fatli- 
er's  and  mother's  and  sister's  and  brother's 
and  my  own  soul.  The  masses  will  be  said 
according  to  the  directions  of  Thomas  J. 
Fen  I  on  and  J.  P.  Watt,  of  Maple  Grove, 
Wis.,  and  I  hereby  appoint  them  to  direct 
when  and  where  to  say  said  masses.  I  here- 
by appoint  J.  P.  Watt,  of  Maple  Grove,  Wis,, 
as  executor  of  this  my  last  will  and  testa- 
ment." 

The  testator  was  a  member  of  the  Roman 
Catholic  Church.  It  will  be  noticed  that  the 
property  is  not  devised  or  bequeathed  to  any 
designated  person  nor  expressly  in  trust 
nor  is  there  any  suggestion  on  the  face  of 
the  instrument  that  the  testator  himself  in- 
tended any  public  benefit.  This  last  may 
have  been  supplied,  however,  by  proof  of 
the  fact  that  he  was  a  Roman  Catholic,  and 
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that  according  to  the  tenets  of  that  faith 
the  celebration  of  masses,  although  express- 
ly for  the  souls  of  certain  designated  de- 
ceased persons,  nevertheless  inures  to  the 
benefit  of  all  participants  in  the  ceremony 
and  to  the  benefit  of  all  mankind.  A  power, 
however,  is  given  to  two  named  persons  to 
direct  when  and  where  the  masses  shall  be 
said.  It  is  further  provided  that  the  masses 
are  to  be  said  according  to  the  direction  of 
these  two  persons;  but  this  cannot  be  taken 
to  mean  that  they  are  to  alter  or  modify 
the  ceremony,  but,  as  appears  from  the  evi- 
dence, merely  to  designate  whether  low  mass 
or  high  mass  is  to  be  said,  and  when  and 
where.  There  appears  to  be  a  wide  discre- 
tion vested  in  these  two  persons  with  re- 
spect to  the  exercise  of  the  power.  There 
are  no  active  duties  which  require  the  in- 
tervention of  a  trustee  or  which  might 
change  the  disposition  of  the  property  from 
a  mere  passive  use  to  an  active  trust,  unless 
we  infer  from  the  will  a  necessity  for  sell- 
ing and  converting  the  land  into  money.  It 
also  appears  frora  the  testimony  of  a  priest 
of  this  church  that  the  mass  is  a  ceremonial 
prayer  and  sacrifice,  which  must  be  cele- 
brated by  an  authorized  or  ordained  priest, 
bat  in  which  any  member  of  the  public  may 
participate.  The  doctrine  of  the  church  is 
that  not  only  the  souls  of  the  departed  for 
which  the  ma-ss  is  specially  offered,  but  all 
present  and  participating  in  the  ceremonies, 
and,  indeed,  all  mankind,  derive  spiritual 
benefit  therefrom.  The  priest  is  bound  to 
say  the  masses  within  a  fixed  time  (not 
given),  unless  the  individual  ordering  and 
paying  for  the  masses  grants  unlimited  time, 
and  the  stipend  for  a  low  mass  is  $1,  for  a 
high  mass  $5  and  upward.  The  designation 
of  one  low  mass  per  year  as  an  obit  would 
continue  this  trust  several  thousand  years. 
I  have  no  doubt  that  any  person  in  this 
state,  by  private  bequest,  can  devote  all  or 
any  part  of  his  property  to  pay  for  masses, 
by  giving  it  to  some  designated  person  com- 
petent to  take. 

I  have  no  doubt  that  the  celebration  of 
masses  for  the  souls  of  the  dead  constitutes 
a  "public  charity"  or  a  "pious  use"  within 
the  meaning  of  these  terms  at  common  law ; 
and  I  have  no  doubt  that  the  court  will  not 
permit  a  charitable  trust  to  fail  for  want 
of  a  trustee,  but  will  appoint  one  to  carry 
it  out;  and  I  have  no  doubt  that,  under  the 
statutes  of  this  state  relating  to  perpetui- 
ties, charitable  uses  are  exempted  from  the 
niles  against  remoteness.  That  statute  is 
as  follows:  *'The  absolute  power  of  alien- 
ation shall  not  be  suspended  by  any  limita- 
tion or  condition  whatever  for  a  longer 
p«riod  than  during  the  continuance  of  two 
I'Tcs  in  being  at  the  creation  of  the  estate 
and  twenty-one  years  thereafter,  except  in 
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the  single  case  mentioned  in  the  next  sec- 
tion, and  except  when  real  estate  is  given, 
granted,  or  devised  to  a  charitable  use  or 
to  literary  or  charitable  corporations  which 
shall  have  been  organized  under  the  laws 
of  this  state,  for  their  sole  use  and  benefit, 
or  to  any  cemetery  corporation,  society,  or 
association."  Section  2039,  Stat.  1898,  as 
amended  by  chapter  611,  Laws  1905.  This 
is  as  far  as  the  case  was  presented  by  the 
appellant,  and  so  far  I  agree  with  him. 
But  we  have  in  our  state  Constitution  (§  18, 
art.  1)  as  follows:  "The  right  of  every  man 
to  worship  Almighty  God  according  to  the 
dictates  of  his  own  conscience  shall  nevei 
be  infringed;  nor  shall  any  man  be  com- 
pelled to  attend,  erect,  or  support  any  place 
of  worship,  or  to  maintain  any  ministry 
against  his  consent;  nor  shall  any  control 
of  or  interference  with  the  rights  of  con- 
science  be  permitted,  or  any  preference  be 
given  by  law  to  any  religious  establish- 
ments or  modes  of  worship,  nor  shall  any 
money  be  drawn  from  the  treasury  for  the 
benefit  of  religious  societies  or  religious  or 
theological  seminaries." 

Under  this  constitutional  provision,  can 
this  state  through  its  courts  or  legislature 
compel,  direct,  or  regulate  the  celebration 
of  masses?  Could  the  attorney  general  on 
relation  of  any  of  the  beneficiaries  of  this 
trust,  or  on  his  own  motion,  maintain  an 
action  to  compel  or  direct  the  saying  of 
these  masses?  I  think  not.  If  he  could  not^ 
the  charitable  trust,  if  one  is  created,  is 
invalid,  because  a  charitable  trust  that  can- 
not be  enforced  is  not  valid.  2  Perry,  Trusts 
4th  ed.  §§  708,  711.  This  question  has  usu- 
ally arisen  with  reference  to  such  great  de- 
gree of  indeflniteness  that  it  has  been  found 
impossible  for  the  courts  to  ascertain  and 
enforce  the  wishes  of  the  testator.  But  the 
basic  principle  is  the  inability  of  the  state 
to  enforce  the  trust.  Where  that  inability 
exists,  the  charitable  trust  is  void.  Heiss  v. 
Murphey,  40  Wis.  278;  Tilden  v.  Green,  130 
N.  Y.  29,  14  L.R.A.  33,  27  Am.  St.  Rep. 
487,  28  N.  E.  880;  Bridges  v.  Pleasants,  39 
N.  C.  (4  Ired.  Eq.)  26,  44  Am.  Dec.  94,  101, 
and  cases  in  note.  The  Constitution  pro- 
hibits any  control  of  or  interference  with 
the  right  of  conscience.  It  is  manifestly  no 
answer  to  this  to  sav  that  there  is  no  like- 
lihond  that  the  masses  will  be  refused  nor 
no  likelihood  that  they  will  be  celebrated 
outside  of  this  state,  whereby  the  people  of 
this  state  will  have  no  benefit  from  the 
charity.  The  question  is:  Can  the  state 
regulate  the  saying  of  masses,  and  compel, 
if  occasion  requires,  the  saying  of  such 
masses  in  this  state?  If  the  state  can  en- 
force the  naying  of  masses  for  the  spiritual 
benefit  of  non-Catholics  who  are,  according 
to  the  majority  opinion,  with  Catholics  the 
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beneficiaries  of  this  charitable  trust,  the 
trust  is  valid;  if  not,  it  is  invalid.  It  is 
quite  idle  to  cite  precedents  upon  this  point 
from  the  courts  of  states  which  have  no  such 
constitutional  restriction.  The  decision  of 
the  majority  of  the  court,  in  effect,  decides 
that  the  state  has  such  power.  This  diffi- 
culty exists  if  we  take  the  most  favorable 
view  of  the  devise,  namely,  that  the  will  re- 
quires the  real  estate  to  be  sold  and  con- 
verted into  money  and  the  proceeds  of  the 
sale  used  in  paying  for  masses.  If  there 
is  no  such  equitable  conversion,  we  run  into 
additional  difficulties.  If  under  our  statute 
of  uses  (§§  2071  and  2073,  Stat.  1898)  the 
title  of  the  trustee  to  be  appointed  by  the 
court  is  merely  nominal,  and  is  connected 
with  no  power  of  actual  disposition  or  man- 
agement of  the  land,  because  there  is  no  re- 
quirement of  the  will  that  the  land  be  sold 
and  converted  into  money,  then  the  legal 
title,  by  force  of  these  statutes,  rests  in  the 
beneficiaries.  But  the  beneficiaries  must  be 
either  the  departed  souls,  the  public,  t.  6., 
the  state  of  Wisconsin,  or  the  priests  who 
receive  the  value  of  the  use  for  saying 
masses.  The  souls  cannot  hold  real  estate, 
and  the  state  cannot  take  title  for  the  pur- 
pose of  having  its  people  receive  this  re- 
ligious instruction,  under  the  constitutional 
prohibition  mentioned,  so  the  title  must  be 
iii  the  Roman  Catholic  Church,  or  in  the 
persons  who  take  the  rents  and  profits  for 
their  services  in  celebrating  the  masses,  or 
in  no  one.  Sullivan"  v.  Bruhling,  66  Wis. 
472,  29  N.  W.  211;  Ruth  v.  Oberbrunner, 
40  Wis.  238,  258;  Webster  v.  Morris,  66 
Wis.  366,  67  Am.  Rep.  278,  28  N.  W.  353; 
Holmes  v.  Mead,  62  N.  Y.  332. 

If,  however,  it  be  contended  that  the 
court  may  change  the  nature  of  the  chari- 
table trust  by  not  only  appointing  a  trustee, 
but  also  by  imposing  upon  him  active  du- 
ties (other  than  sale  and  conversion  into 
money),  not  found  in  the  will,  or  if  it  be 
considered  that  charitable  uses  are  not  exe- 
cuted by  the  statute,  then  we  have  a  case 
where  the  use  of  land  is  held  in  this  state 
upon  a  tenure  long  ago  obsolete,  also  for- 
bidden by  our  state  Constitution.  If  the 
land  is  not  required  to  be  sold,  but  may  be 
held  in  trust  indefinitely,  and  the  rents  and 
profits  devoted  to  paying  for  masses  for  the 
designated  souls,  and  incidently  for  all  man- 
kind, the  legal  title  must  be  in  the  trustee 
appointed  by  the  court,  the  beneficial  use  in 
the  religious  association  which  receives  all 
the  rents  and  profits  and  says  the  masses 
for  the  public,  or  in  the  public.  This  is  a 
replica  of  the  tenure  of  frankalmoin  or  the 
tenure  of  divine  service.  The  use  of  land 
cannot  be  held  on  any  such  tenure  in  this 
state,  as  I  understand  the  law.  "Tenure  in 
frankalmoin.  in  libera  elecmosyna^  or  free ' 
28  L.R,A,(N.S,) 


alms,  is  that  whereby  a  religious  corpora- 
tion, aggregate  or  sole,  holdeth  lands  of 
the  donor  to  them  and  their  successors  for- 
ever. The  service  which  they  were  bound  to 
render  for  these  lands  was  not  certainly  de- 
fined; but  only  in  general  to  pray  for  the 
soul  of  the  donor  and  his  heirs,  dead  or 
alive;  and  therefore  they  did  no  fealty 
( which  is  incident  to  all  other  services  but 
this),  because  this  divine  service  was  of  a 
higher  and  more  exalted  nature.  This  is  the 
tenure  by  which  almost  all  the  ancient  mon- 
asteries and  religious  houses  held  their 
lands,  and  by  which  the  parochial  clergy- 
hold  them  at  this  day.  .  .  .  And  even  at 
present,  this  is  a  tenure  of  a  nature  very  dis- 
tinct from  all  others;  being  not  in  the  least 
feudal,  but  merely  spiritual.  For  if  the 
service  be  neglected,  the  law  gives  no  rem- 
edy by  distress  or  otherwise  to  the  lord  of 
whom  the  lands  are  holden;  but  merely  a 
complaint  to  the  ordinary  or  visitor  to  cor- 
rect it.  Wherein  it  materially  differs  from 
what  was  called  tenure  by  divine  senMce; 
in  which  the  tenants  were  obliged  to  do 
some  special  divine  services  in  certain ;  as  to 
sing  so  many  masses,  to  distribute  such  a 
sum  in  alms,  and  the  like;  which,  being  ex 
pressly  defined  and  prescribed,  could  with  no 
kind  of  propriety  be  called  free  alms;  es- 
pecially as  for  this,  if  unperformed  the  lord 
might  distrain  without  any  complaint  to  the 
visitor.  All  such  donations  are  indeed  now 
out  of  use;  for,  since  the  statute  of  quia 
emptores  (18  Edw.  I),  none  but  the  King 
can  give  lands  to  be  holden  by  this  tenure." 
1  Cooley's  Bl.  Com.  Bk.  11,  pp.  101,  102, 
§  5;  People  V.  Van  Rensselaer,  9  N.  Y.  334 
and  336. 

The  Constitution  of  this  state,  like  that 
of  New  York,  Minnesota,  and  Arkansas, 
provides  (§  14,  art.  1) :  "All  lands  within 
this  state  are  declared  to  be  allodial,  and 
feudal  tenures  are  prohibited."  Allodial  is 
defined  by  Blackstone  as  "land  possessed  by 
a  man  in  his  own  right,  without  owing  any 
rent  or  service  to  any  superior."  2  Bl.  Com. 
104.  "'Held  in  free  and  absolute  owner- 
ship,' as  contradistinguished  from  feudal 
tenures,  which  are  prohibited  in  the  same 
sentence  and  by  the  very  next  words,  and 
the  prohibition  of  which,  with  their  servi- 
tudes and  reservations,  and  all  the  attend- 
ant hindrances  and  obstacles  in  the  way  of 
free  and  ready  sale  and  transfer  of  real 
property,  constituted  the  chief  object  of  the 
provision."  Barker  v.  Dayton,  28  Wis.  367. 
384,  385.  I  do  not  think  the  words  ''feudal 
tenure"  in  the  Constitution  should  be  given 
any  such  strict  construction  as  to  permit 
all  tenures  of  the  feudal  age  which  were  not 
according  to  the  distinctions  then  made 
strictly  feudal.  Neither  does  it  necessa- 
rily limit  the  associated  word  "allodial;* 
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but  the  latter  word  broadens  the  meaning 
of  the  sentence.  I  think  the  word  "feudal" 
relates  to  the  age  and  the  system,  rather 
than  to  specific  tenures  among  the  multi- 
form tenures  then  in  existence.  Under  such 
a  constitutional  provision,  we  surely  are  not 
at  liberty  to  revive  a  species  of  tenure  which 
the  foregoing  quotation  from  Blackstone 
shows  to  have  been  long  obsolete,  even  in 
this  day.  Conditions,  rents,  and  services 
may  no  doubt  be  exacted  as  a  consideration 
for  a  lease,  but  a  grant  in  fee  of  the  whole 
land  or  of  the  use  thereof  cannot  be  upon 
any  such  tenure.  Someone  must  own  the 
laud  as  an  allodium.  The  statute  quia  emp- 
tores  is  part  of  the  common  law  of  this 
state,  and  that  statute,  by  construction  long 
settled,  does  not  permit  any  such  tenure  as 
that  attempted  to  be  created  by  this  will  if 
we'find  no  mandatory  requirements  that  the 
land  be  sold  and  converted  into  money.  1 
Reeves,  Real  Prop.  §§  290,  291 ;  Gray,  Rule 
against  Perpetuities,  §§  26,  28;  Van  Rens- 
selaer V.  Hays,  19  N.  Y.  68,  76  Am.  Dec.  278. 
There  could  not  be,  as  I  understand  this 
constitutional  provision,  any  rent  or  serv- 
ice reserved  out  of  a  grant  or  devise  in  fee, 
whether  such  transfer  be  of  the  title  or 
merely  of  the  use. 
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KATE  CLARK  et  al.,  Appts., 

V. 

4LBERT  MACK,  Admr.,  etc.,  of  Betsy  C. 
Sellmann,  Deceased,  et  al. 

(—  Mich.  — ,  126  N.  W.  632.) 

Will  —  life  estate  —  use  of  property. 

1.  A  bequest  of  property  to  testator's 
sisters  to  be  used  and  controlled  by  them 
during  their  joint  lives  and  that  of  the  sur- 
vivor, and  then  over,  gives  a  life  estate  only 
to  them. 


Same  —  change   of   circumstances  —  ef- 
fect. 

2.  Where  one  who  has  willed  property  to 
her  sister  for  life  with  remainder  to  her 
nearest  of  kin  permits  the  will  to  stand  for 
two  years  after  the  death  of  the  sister,  until 
her  own  death,  without  alteration,  the  prop- 
erty will  pass  to  the  nearest  of  kin. 

Same  —  nearest  of  kin  —  representatives 
of  decedent. 

3.  Under  a  bequest  to  the  nearest  of  kin 
of  testator,  his  brothers  and  sisters  will  take 
to  the  exclusion  of  children  of  deceased 
brothers  and  sisters. 

Same  —  remaindermen  —  time  for  deter- 
mlninfi^. 

4.  Under  a  gift  of  property  to  one  for  life, 
remainder  to  testator's  next  of  kin,  the  re- 
maindermen will  be  determined  at  the  death 
of  testator,  and  not  at  that  of  the  life 
tenant. 

(June  6,  1910.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Kalamazoo 
County  in  defendants'  favor  in  a  suit  to  dis- 
tribute the  estate  and  to  construe  the  will 
of  Betsy  C.  Sellmann,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  S.  Powers,  with  Messrs.  Frost 
&  Farrell,  for  appellants: 

The  legatees  took  an  absolute  estate  in 
fee  simple. 

Jones  V.  Jones,  25  Mich.  401;  Weir  v. 
Michigan  Stove  Co.  44  Mich.  607,  7  N.  W. 
78;  Dills  V.  La  Tour,  136  Mich.  243,  98  N. 
W.  1004;  Moran  v.  Moran,  143  Mich.  322, 
5  L.R.A.(N.S.)  323,  114  Am.  St.  Rep.  648, 
106  N.  W.  206;  Killefer  v.  Bassett,  146 
Mich.  1,  109  N.  W.  21;  Turnbull  v.  Johnson, 
153  Mich.  228,  116  N.  W.  1009. 

Messrs.  Leo  T.  Flansburg  and  E.  M. 
Irish,  for  appellees: 

The  express  terms  of  the  gift  make  a  life 
estate. 

Gadd  V.  Stoner,  113  Mich.  689,  71  N.  W. 


Note,  —  Right  of  persona  clainihiff 
through  deceased  relative  to  particle 
pate  with  those  standing  in  eqiial  de- 
gree of  relationship  with  such  relO' 
tive,  in  provision  for  **next  of  Icin,** 
etc. 

While  the  question  above  stated  usually 
arises  in  connection  with  wills,  some  of  the 
most  important  decisions  thereon  have  been 
niade  in  the  construction  of  settlements. 
Both  kinds  of  cases  are  included  in  this 
note,  since,  as  remarked  in  Avison  v.  Simp- 
son, Johns.  V.  C.  (Eng.)  43,  and  Rook  v. 
Atty.  Gen.  31  Beav.  313,  no  reasonable  dis- 
tinction can  be  taken  between  such  a  limi- 
tation occurring  in  a  deed  and  a  similar 
limitation  occurring  in  a  will. 

With  reference  to  the  phraseologv  con- 
strued, this  note  may  be  said  to  include 
»L.R.A.(N.8.) 


cases  where  the  words  "next,"  "near,"  or 
"nearest"  are  used  in  connection  with  some 
word  indicating  relationship;  but  it  does 
not  include  cases  where,  though  property  is 
limited  to  a  class  of  persons  described  by 
some  word  simply  indicating  relationship, 
with  or  without  some  other  qualification, 
such  as  "poor  relations,"  the  words  "next," 
"near,"  or  "nearest"  do  not  appear. 

Wliere  instrument  contains  no  other  indi- 
cation of  intention. 

The  divergent  conclusions  reached  in  the 
decisions  upon  the  question  under  discussion 
are  due  to  a  difference  of  opinion  as  to 
whether  the  term  "next  of  kin,"  or  an 
equivalent  expression,  unaccompanied  by 
any  other  language  indicative  of  the  user'a 
intention,  is   to  be   taken   as  having  been 
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nil ;  Glover  v.  Reid,  80  Mich.  228,  45  N.  W. 
01;  Cousino  v.  Cousino,  86  Mich.  323,  48 
N.  W.  1084;  Defreese  v.  Lake,  100  Mich. 
416,  32  L.R.A.  744,  03  Am.  St.  Rep.  684, 
67  N.  W.  505;  Morford  v.  Dieffenbacker,  64 
Mich.  503,  20  N.  W.  600;  Robinson  v.  Finch, 
116  Mich.  180,  74  N.  W.  472;  Eraser  v. 
Chene,  2  Mich.  81 ;  Gaulker  y.  Moran,  66 
Mich.  353,  33  N.  W.  513;  Jones  v.  Deming, 
91  Mich.  481,  51  N.  W.  1119;  Remsen,  Wills, 
pp.  158,  159. 

The  brother  and  sister  surviving  at  the 
death  of  the  testatrix  were  the  nearest  of 
kin. 

Van  Cleve  v.  Van  Fossen,  73  Mich.  342, 
41  N.  W.  258;  Remsen,  Wills,  p.  101;  Eb- 
erts  V.  Eberts,  42  Mich.  404,  4  N.  W.  172; 
Fitzhugh  V.  Townsend,  59  Mich.  427,  27  N. 
W.  561. 


A  will  speaks  from  the  death  of  the  tes- 
tator. 

Rood  V.  Hovey,  50  Mich.  395,  15  N.  W. 
525;  'Hibler  v.  Hibler,  104  Mich.  274,  62 
N.  W.  361. 

There  was  no  intestacy,  because  of  the 
residuary  clause. 

Remsen,  Wills,  p.  221,  §  2;  1  Underliill, 
Wills,  §  335,  note  2,  p.  450;  Mann  v.  Hyde, 
71  Mich.  278,  39  N.  W.  78. 

Stone,  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  the  bill  of  complaint  was 
filed  to  obtain  the  construction  of  the  will 
of  Betsy  C.  Sellmann,  deceased.  The  will 
is  holographic,  and  was  made  while  the  tes- 
tatrix was  in  Kansas  City,  Missouri,  on  De- 
cember 1,  1890.    The  following  is  a  copy  of 


used  in  its  ordinary  signification,  as  refer- 
ring to  those  nearest  in  blood  to  the  pro- 
positus, or  as  having  been  used  in  a  certain 
technical  sense,  supposed  to  have  been  im 
parted  to  it  by  the  statute  of  distributions, 
as  referring  to  those  of  the  blood  of  the 
propositus  who  would  be  entitled  to  share 
in  case  of  intestacy.  On  the  one  side  is  the 
natural  meaning  of  the  phrase;  on  the  other, 
the  probability  that  the  testator  had  no  in- 
tention of  excluding  from  his  bounty  the 
oflTspring  of  persons  who,  had  they  survived, 
would  have  participated  therein. 

—"next  of  kin." 

The  English  desisions  show  a  fluctuation 
of  judicial  opinion  before  the  question  was 
finally  settled.  Beginning  with  a  dictum 
to  the  same  effect  in  Stamp  v.  Cooke,  1  Cox. 
Ch.  Ctis.  234,  it  was  held  in  Phillips  v. 
Garth,  3  Bro.  C.  C.  64,  that  since  the  stat- 
ute of  James  the  words  "next  of  kin"  have 
had  a  particular  sense  in  which  the  testator 
must  be  supposed  to  have  used  them,  if  it 
does  not  appear  that  he  used  them  in  some 
other;  and,  therefore,  that  the  children  of 
deceased  brothers  and  sisters  were  entitled 
to  share  with  testator's  surviving  brothers 
in  a  residuary  bequest  to  his  next  of  kin. 
The  decision  seems  to  have  been  based  also 
upon  an  earlier  case  to  the  effect  that  par- 
ticipants in  a  bequest  to  "relations''  must 
be  limited  to  those  who  would  take  under 
the  statute  of  distributions. 

This  decision,  while  followed  in  Hinckley 
V.  Maclarens,  1  Myl.  &  K.  27,  was  disap- 
proved in  several  decisions  prior  to  the  time 
when  it  was  finally  overruled.  See  Garrick 
V.  Camden,  14  Ves.  Jr.  372;  Smith  v.  Camp- 
bell, 19  Ves.  Jr.  400;  Brandon  v.  Brandon, 
3  Swanst.  312. 

The  question  was  at  length  definitely 
settled  in  the  lea(}ing  case  of  Elmslev  v. 
Young,  2  Myl.  &  K.  780,  which  involved  the 
construction  of  a  settlement  by  which  prop- 
erty was  limited  upon  certain" contingencies 
to  such  person  or  persons  as  anould,  at  tlio 
time  of  the  decease  of  the  settlor,  be  his 
•  nexfc  of  kin.  It  was  contended  that  the 
28  L.R.A.(N.S.; 


term  "next  of  kin"  means,  by  force  of  its 
own  natural  import,  the  persons  who  tako 
as  next  of  kin  by  the  statute  of  distribu- 
tions; but  the  court,  in  ruling  adversely  u» 
such  contention,  said  that  such  has  not  been 
the  understanding  of  conveyancers,  and  that 
the  statute  itself  takes  notice  that  per8on<i 
who  are  to  take  shall  be  the  next  of  kin  aii'l 
some  other  persons  besides.  And  it  wa«« 
accordingly  held  that  the  only  surviviii? 
brother  of  the  settlor  took  to  the  exclusion 
of  children  of  a  deceased  brother. 

And  this  ruling  was  confirmed  by  a  de- 
cision of  the  House  of  Lords  in  the  case  of 
Withy  V.  Mangles,  10  Clark  &  F.  215,  in 
which  it  was  said  by  Lord  Cottenham  that 
if  "next  of  kin"  means  tliose  who  would  take 
under  the  statute,  it  must  include  in  many 
cases  those  who  are  not  next  of  kin,  and  a 
gift  to  a  class  which  in  all  other  cases  pive^ 
an  equal  portion  to  each  member  of  the  cinss 
must  in  this  particular  case  be  governed  by 
a  different  and  altogether  artificial  rule  of 
construction;  that  the  rule  of  the  statute 
cannot  be  adopted  without  doing  violence  to 
the  description,  proximity  not  being  exclu- 
sively a  qualification  under  the  statute;  ami 
that  it  had  not  been  proved  that  the  term 
"next  of  kin,"  used  simpKcifcr,  has,  by  a 
technical  or  conventional  construction,  oh 
tained  the  meaning  of  "those  who  would  b:* 
entitled  in  case  of  intestacy  under  the  stat- 
ute of  distributions."  But  Lord  Campbell 
al'j^iough  feeling  himself  constrained  to  con- 
cur in  view  of  the  decision  in  Elmslev  v. 
Young,  did  so  with  considerable  reluctance, 
feeling  that*  the  result  was  to  put  a  con 
struct  ion  upon  the  terms  of  the  settlement 
which  could  not  by  possibility  have  en- 
tered into  the  contemplation  of  the  parties. 

In  conformity  with  the  doctrine  of  the  two 
cases  immediately  preceding,  it  has  been 
held  in  a  number  of  cases  that  where  proper- 
ty is  limited  to  "next  of  kin,"  without  oth- 
er indication  of  intention,  those  in  the  near- 
est degree  of  relationship  take  to  the  ex- 
clusion of  those  in  a  more  remote  degree,  al 
though  the  latter  are  the  children  of  those 
who  stood  in  the  same  degree  of  relationship 
as  the  former.    Avison  v.  Simpson  and  Rook 


1910. 


CLARK  V.  MACK. 


481 


the  substantial  portion  of  the  will:  "In  con- 
sideration of  the  dutv  I  owe  those  near  and 
dear  to  me  by  ties  of  blood  and  friendship, 
and  my  desire  to  benefit,  pecuniarily,  those 
among  them  who,  not  having  children  to  care 
for  them,  are  likely  to  be  most  in  need  of 
help  as  age  creeps  on,  and  helplessness: 
I  therefore  this  day,  December  ],  3890,  in 
the  city  of  Kansas  City,  Missouri,  in  pres' 
ence  of  these  witnesses,  do  solemnly  will  and 
bequeath  .all  my  earthly  possessions,  real  es- 
tate and  personal  property,  to  my  two  sis- 
ters, Emily  A.  Coe  and  Esther  A.  Coe,  widow 
of  Rubin  Coe,  to  be  equally  used  and  con- 
trolled by  them  both,  while  both  live,  and 
should  one  of  them  die  first,  the  one  that 
is  left  shall  use  and  control  all  that  remains 
until  her  death,  when,  if  anything  remains. 


it  shall  then  be  divided  among  the  nearest 
of  kin." 

Testatrix  was  a  single  woman,  without 
children,  and  died  April  23,  1907.  At  the 
time  the  will  was  made  all  of  the  brothers 
and  sisters  of  the  testatrix  were  living, 
viz.,  Lafayette  Coe  and  Walter  Coe,  broth- 
ers, and  Jane  Coe,  Esther  A.  Coe,  Emily  A. 
Coe,  and  Ursula  Gilfillin,  sisters.  After 
making  this  will,  and  prior  to  the  death 
of  the  testatrix,  Lafayette  Coe,  Jane  Coe, 
Esther  A.  Coe,  and  Emily  A.  Coe  died.  La- 
fayette and  Jane  left  children;  Esther  and 
Emily  left  no  children.  At  the  time  of  tho 
death  of  the  testatrix  one  brother,  Walter 
Coe,  and  one  sister,  Ursula  Gilfillin,  were 
living.  Ursula  Gilfillin  has  since  died,  leav- 
ing children.     The  will  was  duly  admitted 


v.  Atty.  Gen.  supra;  Re  Mc Vicar,  L.  R.  1 
Prob.  &  Div.  671 ;  Harris  v.  Newton,  46  L.  J. 
Ch.  K.  S.  268 ;  Swasey  v.  Jaques,  144  Mass. 
135,  59  Am.  Rep.  65,  10  N.  E.  758 ;  Fargo  v. 
Miller,  150  Mass.  225,  5  L.R.A.  690,  22  N.  E. 
1003;  Jones  v.  Oliver,  38  N.  C.  (3  Ired.  Eq.) 
369;  Simmons  v.  Gooding,  40  N.  C.  (5  Ired. 
Eq.)  382;  Harrison  v.  Ward,  58  N.  C.  (5 
Jones,  Eq.)   240. 

So,  also,  in  Redmond  v.  Burroughs,  63  N. 
0.  242,  in  which  it  was  argued  that  "next 
of  kin"  are  technical  words  used  in  the 
statute  of  distributions,  and  so  must  be 
given  such  signification,  rather  than  as 
meaning  nearest  of  kin,  it  is  said:  "If  next 
of  kin  were  the  technical  words  so  used  in 
the  statute,  it  would  be  difficult  to  resist  the 
argument.  But  there  lies  the  error.  Next 
of  kin  are  not  the  words  used  in  said 
statute  to  denote  those  who  take.  If  they 
were,  then  only  the  living  nieces  and  neph- 
ews would  take  as  being  next,  nearest  of 
kin,  as  between  them  and  the  children  of 
deceased  nieces  and  nephews.  But  the  words 
used  are  not  'next  of  kin,'  but  next  of  kin 
who  are  equal  in  degree,  and  those  who  le- 
gally represent  them.  It  will  be  seen,  there- 
fore, that  to  bring  the  terms  used  in  the 
will  within  the  technical  words  used  in  the 
statute  of  distributions,  the  words,  *and 
those  who  legally  represent  then!,'  would 
have  to  be  added.  We  are  of  the  opinion 
that  the  terms  used  in  the  will,  'next-of-kin,* 
mean  'nearest  of  kin,'  and  that  the  living 
nieces  and  nephews  take  to  the  exclusion  of 
the  legal  representatives  of  deceased  nieces 
and  nephews." 

But  decisions  are  not  wanting  which  de- 
cline to  follow  the  rule  finally  adopted  in 
England.  Thus,  in  Pinkham  v.  Blair,  57 
^.  H.  226,  where  a  testator  had  provided 
that,  upon  certain  contingencies,  his  estate 
should  go  to  his  next  of  kin,  the  court  de- 
clined to  follow  Elmsley  v.  Young,  upon  the 
Rrniind  that  the  conclusion  therein  reached 
^as  in  confiict  with  their  decision  in  Var- 
"*"  V.  Wendell,  20  N.  H.  431,  in  which  the 
question  was  as  to  the  validity  of  an  exe- 
cution of  a  power  to  apportion  certain  prop- 
erty among  "the  relations"  of  the  testator, 
and  in  which  it  was  held  that  by  his  rela 
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tions  the  testator  must  have  intended  his 
next  of  kin  according  to  the  statute.  In 
view  of  the  difTerence  in  the  phraseology  un- 
der construction,  it  is  difiicult  to  see  why 
Varrell  v.  Wendell  should  have  been  consid- 
ered as  controlling.  The  real  reason  of  the 
decision  seems  to  have  been  the  avowed  re- 
luctance of  the  court  to  adopt  a  construction 
which  would  have  given  the  estate  to  testa- 
tor's surviving  brothers  and  sisters  to  the 
exclusion  of  children  of  deceased  brothers. 

And  in  Slossom  v.  Lynch,  43  Barb.  146,  28 
How.  Pr.  417,  which  involved  the  construc- 
tion of  a  marriage  settlement  by  which  prop- 
erty was  limited  to  the  next  of  kin  of  the 
settlor,  in  default  of  appointment  and  of 
issue,  the  court,  after  an  extensive  review  of 
the  English  decisions,  adopted  the  view  that 
the  words  "next  of  kin"  have-had  a  technical 
meaning  since  the  statute  of  distributions, 
and  that  this  statute  originated  and  gave  a 
technical  meaning  to  them,  saying  that  it  is 
doubtful  whether  the  words  have  ever  ac- 
quired an  ordinary,  popular  meaning,  syn- 
onymous with  nearest  relations  or  nearest 
of  kin. 

The  foregoing  decision  is  referred  to  with 
approval  in  Murdock  v.  Ward,  67  N.  Y.  3S7. 

While  tliere  is  a  statement  in  tho  head- 
note  to  Wright  V.  Methodist  Episcopal 
Church,  HofTm.  Ch.  202,  to  the  efTect  that 
the  phrase  "next  of  kin,"  when  used  «twi- 
pliciter,  does  not  mean  those  entitled  under 
the  statute  of  distributions,  but  the  next  of 
blood,  this  statement  is  wholly  unauthorized 
by  the  decisions  of  the  court,  which  merely 
mentions  the  case  of  Elmsley  v.  Young  as 
bearing  on  the  question. 

In  Graham  v.  Whitridge,  99  Md.  290,  66 
L.R.A.  408,  57  Atl.  609,  58  Atl.  36,  it  is  held 
that  nephews  and  nieces,  to  the  exclusion  of 
grandnephews  and  nieces,  children  of  de- 
ceased nephews  and  nieces,  will  take  an  es- 
tate limited  in  trust  for  one  for  life  and 
upon  her  death  to  be  distributed  amongst 
her  "next  of  kindred;"  but  as  it  appears 
that  the  same  persons  would  have  been  en- 
titled whether  the  phrase  "next  of  kindred" 
is  to  be  interpreted  in  the  sense  of  nearest 
blood  relations,  or  in  the  sense  of  relations 
who  come  in  under  the  statute  of  distribu- 
31 


482 


MICHIGAN  SUPREME  COURT. 


Juxiv 


to  probate.  Defendant,  Albert  Mack,  was 
appointed  administrator  with  the  will  an- 
nexed of  the  estate,  and  is  still  acting  in 
that  capacity.  Tlie  joint  and  several  an- 
swer of  Albert  Mack,  administrator,  and 
Walter  Coe  admits  all  the  material  allega- 
tions of  fact  in  the  bill,  and  asks  for  a  con- 
struction of  the  will.  None  of  the  other 
defendants  appeared  or  answered.  Defend- 
ant Walter  Coe  claims  the  advantage  of  a 
cross  bill,  and  asks  that  the  will  be  so  con^ 
strued  as  to  give  him  one  half  of  the  es- 
tate, as  one  of  the  nearest  of  kin  of  the  tes- 
tatrix. The  complainants  claim  that  the 
legatees,  Emily  A.  Coe  and  Esther  A.  Coe, 
under  the  will,  took  an  absolute  estate  in 
fee  simple,  and  that,  by  reason  of  both  of 
the  said  legatees  having  died  before  the 
death  of  the  testatrix,  the  legacy  lapsed,  and 


the  estate  became  intestate,  and  should  be 
divided  among  the  heirs  of  the  deceased  as 
provided  by  the  statutes  of  this  state  in 
case  of  intestate  estates.  The  claim  in  be- 
half of  defendant  Walter  Coe  is  that  Emily 
A.  Coe  and  Esther  A.  Coe  were  entitled  to  a 
life  estate  in  the  property  had  they  live<l 
until  the  death  of  the  testatrix,  and  that  it 
should  now  be  equally  divided  between  him- 
self and  the  heirs  of  his  sister  Ursula  Gil- 
fillin;  and  that  he  and  said  sister  were  the 
nearest  of  kin  of  the  said  testatrix  at  her 
death.  The  learned  circuit  judge  took  this 
view  of  the  case,  and  decreed  one  half  of 
the  estate  to  said  Walter  Coe,  and  the  oth- 
er one  half  to  the  heirs  of  Ursula  Gilfillin. 
The  complainants  bare  appealed. 

1.  We  are  unable  to  agree  with  the  con- 
tention of  counsel  for  complainants  in  the 


tions,  the  decision  cannot  be  regarded  as  tak- 
ing either  side  of  the  controversy  developed 
in  the  foregoing  cases. 

— ^"nearest  of  kin." 

In  Brandon  v.  Brandon,  supra,  where 
property  was  limited  by  a  marriage  set 
tlement,  upon  certain  contingencies,  to  the 
'^nearest  and  next  of  kin"  of  the  wife  in 
equal  shares,  it  was  held  that  a  brother  took 
to  the  exclusion  of  nephews  and  nieces,  chil- 
dren of  deceased  sisters,  the  master  of  the 
rolls  saying  that  the  words  of  the  settle- 
ment are  too  explicit  and  definite  to  require 
or  admit,  for  their  construction,  reference 
t.o  the  statute  of  distributions. 

So,  also,  in  Boys  v.  Bradley,  10  Hare,  389, 
it  was  held  that  under  a  limitation  to  tes- 
tator's "nearest  of  kin,"  a  sister  took  to  the 
exclusion  of  the  children  of  deceased  sis- 
ters. Other  decisions  to  the  same  eftect  are 
Keniston  v.  Mayhew,  160  Ma»s.  16G,  47  N. 
F.  012;  and  Leonard  v.  Haworth,  171  Mass. 
496,  51  N.  E.  7. 

— "near"  or  "nearest  relations.'* 

In  Whithorne  v.  Harris,  2  Ves.  Sr.  527, 
it  was  held  that  only  such  relations  as 
would  be  entitled  to  take  under  the  statute 
of  distributions  might  share  in  a  bequest 
to  "near  relations,"  this  construction  being 
adopted  in  conformity  to  cases  where  the  be- 
quest was  simply  to  "relations,"  rendering 
it  necessary  to  draw  a  line  somewhere. 

So,  also,  in  Edge  v.  Salisbury,  1  Ambl.  70, 
and  Goodinge  v.  Goodings,  1  Ves.  Sr.  231, 
bequests  to  such  of  testator's  nearest  rela- 
tions as  should  seem  to  be  objects  of  charity 
were  likewise  held  not  to  extend  further 
than  to  such  as  would  take  under  the  stat- 
ute of  distributions.  "Otherwise,"  said 
Lord  Hardwicke,  "it  would  be  endless  to  find 
out  everybody  that  were  relations." 

But  in  Marsh  v.  Marsh,  1  Bro.  C.  C.  293, 
where  property  was  limited  upon  certain 
contingencies  to  testator's  "nearest  relation, 
and  the  nearest  relations  of  such  nearest 
relation,  forever,"  it  was  held  that  his  sur- 
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viving  half-sister  was  entitled  to  take  to  the 
exclusion  of  a  son  of  a  deceased  half-brother. 
And  in  Locke  v.  Locke,  45  N.  J.  £q.  97, 
16  Atl.  49,  where  a  testator  directed  that  aft- 
er the  marriage  or  decease  of  his  wife;  the 
real  estate  and  personal  property  given  to 
her  should  be  equally  divided  between  his 
"nearest  relations,"  share  and  share  alike, 
it  was  held  that  his  surviving  brothers  were 
entitled  to  take  to  the  exclusion  of  nephews 
and  nieces,  on  the  ground  that  such  was  the 
plain  meaning  of  the  language  used. 

Where  other  language  used. 

In  some  cases  the  language  employed  by 
the  testator  or  settlor  has  been  held  to  leave 
no  room  for  doubt  that  those  most  nearly 
related  to  the  propositu8  were  entitled  to 
take  to  the  exclusion  of  the  children  of  de- 
ceased persons  who  stood  in  the  same  de^ee 
of  relationship, — as  in  Wimbles  v.  Pitcher. 
1 2  Ves.  Jr.  433,  and  anonymous,  1  Madd.  Ch. 
36,  where  the  limitation  was  to  "the  next 
of  kin  in  equal  degree;"  and  in  Smith  v. 
Campbell,  19  Ves.  Jr.  400,  where  the  limita 
tion  was  to  testator's  "nearest  surviving  re- 
lations." 

But  where  it  appears  from  other  language 
used  that  a  different  meaning  from  that 
which  the  courts  would  imply  in  the  ab- 
sence of  such  language  was  intended,  such 
meaning  will  be  given  efTect. 

Thus,  in  Stamp  v.  Cooke,  1  Cox,  Ch.  Cap. 
234,  where  a  testator  directed  the  residue  of 
his  estate  to  be  parted  to  "his  next  relations 
as  sisters,  nephews,  and  nieces,"  it  was  held 
to  be  clearly  the  testator's  intention  that 
the  children  of  a  deceased  brother  and  sis- 
the  relation  of  innkeeper  and  guest  has  ter- 
sisters. 

So,  also,  in  Garrick  v.  Camden,  14  Ves.  Jr. 
372,  where  a  testator  left  his  residuary  es- 
tate "to  be  divided  amongst  my  next  of 
kin  as  if  I  had  died  intestate,"  it  was  said 
that  it  would  be  difficult  to  say  that  chil 
dren  of  deceased  brothers  and  sisters  would 
not  be  entitled  to  participate  therein  with 
those  sun-iving. 

A  similar  conclusion  was  reached  in  Kich- 
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construction  of  this  will.  It  is  their  claim 
that  the  question  is  controlled  by  the  cases 
of  Jones  v.  Jones,  26  Mich.  401 ;  Moran  v. 
Moran,  143  Mich.  322,  5  L.R.A.(N.S.)  323, 
114  Am.  St.  Rep.  648,  lOG  N.  W.  206,  and 
kindred  cases,  it  is  our  opinion  that  Mrs. 
!:>eUniann  did  not  intend  to  will  the  prop- 
erty to  the  sisters  so  that  it  would  be  theirs 
absolutely,  but  that  it  was  the  manifest  in- 
tention of  the  testatrix  to  give  to  the  sisters 
Kmily  A.  Coe  and  Esther  A.  Coe,  who  bad 
no  children  to  care  for  them,  a  life  estate 
therein;  they  to  have  the  use  and  control 
thereof  jointly,  so  long  as  they  both  should 
li\e,  and  the  survivor  to  have  the  use  and 
control  of  what  should  remain  until  her 
death,  when,  if  anything  remained,  it 
should  be  divided  among  the  nearest  of  kin. 
Ibis  will  does  not  in  our  opinion  present 


a  case  of  a  gift  with  a  repugnant  clause, 
as  was  found  in  many  of  the  cases  cited  by 
complainants.  The  disposing  clause  of  this 
will  is  embraced  in  one  sentence.  The  same 
form  of  words  that  is  employed  in  bestow- 
ing the  use  and  control  of  the  property  upon 
the  sisters  while  they  live  is  employed  in  be- 
stowing the  remainder  upon  the  nearest  of 
kin  when  the  sisters  have  died.  We  think 
that  the  express  terms  of  the  gift  created  a 
life  estate  in  the  sisters  named,  and  that 
the  case  is  controlled  by  our  own  decisions, 
a  part  only  of  which  are  here  cited.  Mor- 
ford  ▼.  DiefTenbacker,  54  Mich.  693,  20  N. 
\V.  600;  Gaukler  v.  Moran,  06  Mich.  353, 
33  N.  W.  513;  Glover  v.  Reid,  80  Mich.  228, 
45  N.  W.  91;  Cousino  v.  Cousino,  86  Mich. 
323,  48  N.  W.  1084;  Jones  ▼.  Deming,  91 
Mich.  481,  51  N.  W.  1119;  Defreese  v.  Lake, 


oU  V.  Haviland,  1  Kay  &  J.  504,  where  a 
testamentary  gift  was  made  in  default  of 
appointment,  "unto  and  to  the  use  of  the 
person  or  persons  who  at  the  decease  of  my 
»aid  daughter  shall  be  her  next  of  kin  ac- 
cording to  the  statutes  of  distribution  of 
personal  estate,  and  in  the  like  shares  and 
proportions  as  if  she  bad  died  without  being 
married." 

In  Re  Thompson,  L.  R.  9  Ch.  Div.  607,  it 
was  held,  construing  a  bequest  of  personal- 
ty "to  the  heirs  or  next  of  kin"  of  a  certain 
person,  that  an  alternative  gift  was  not  in- 
tended, but  that  both  terms  applied  to  one 
class;  and  that,  in  view  of  the  use  of  the 
word  "heirs"  with  relation  to  personal  es- 
tate, such  class  comprised  the  statutory  next 
of  kin. 

In  Re  Gray  [1896]  2  Ch.  802,  where  prop- 
erty was  settled  in  trust  "for  the  person  and 
persons  who  shall  be  next  of  kin  in  blood  to 
[the  person  for  whose  benefit  the  settle- 
ment was  made]  at  the  time  of  her  decease, 
in  case  she  had  so  died  intestate  and  un- 
married," it  was  held  that  a  reference  to  the 
statute  of  distributions  was  intended,  so 
that  children  of  deceased  brothers  and  sis- 
ters were  entitled  to  share  with  living  broth- 
ers and  sisters, — such  construction  being 
strengthened  by  the  circumstance  that  by  a 
previous  clause  it  was  provided  that  certain 
furniture  and  effects  comprised  in  the  set- 
tlement should  "go  and  belong  to  the  next 
of  kin  in  blood  of  .  .  .  [the  person  for 
whose  benefit  the  settlement  was  made]  at 
l>er  decease  in  the  manner  directed  by  the 
statutes  for  distribution  of  intesUtes'  ef- 
fects, as  if  she  had  died  intestate  and  un- 
married." 

In  Duffy  V.  Hargan,  62  N.  J.  Eq.  588,  50 
Atl  678,  affirmed  without  opinion  in  63  N. 
J.  Eq.  802,  62  Atl.  1131,  where  property  was 
\mi\M  by  will,  in  event  of  the  first  taker's 
failure  to  make  a  testamentary  disposition 
thereof,  "to  his  next  of  kin  according  to  the 
laws  of  the  state  of  New  Jersey,"  the  court 
»«i:  "If  to  the  word  'next'  in  the  will  un- 
der consideration  the  literal  construction  of 
«.*V^'  should  be  given,  the  result  would 
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be  that  the  nearest  of  kin  would  take,  not 
the  whole,  but  only  their  shares,  and  the 
testator  would  die  intestate  as  to  the  resi- 
due. To  avoid  a  result  so  plainly  opposed 
to  the  intention,  the  courts  give  to  the 
words  'next  of  kin,'  when  used  in  connection 
with  the  expression,  'according  to  the  stat- 
ute of  distribution'  (and  I  take  it  that  'ac- 
cording to  the  laws  of  New  Jersey'  is  a  pre- 
cisely equivalent  expression),  the  meaning 
'statutory  next  of  kin;'  that  is,  next  of  kin 
who  are  in  fact  nearest,  and  those  persons, 
also,  who  by  statute  represent  or  stand  in 
the  place  of  those  who  are  nearest." 

In  Simmons  v.  Gooding,  40  N.  C.  (5  Ired. 
Eq.)  382,  it  is  said  that  if  to  the  words 
"next  of  kin"  the  words  had  been  added 
"as  in  case  of  intestacy,"  or  "as  by  the 
statute  of  distributions,"  or  if  the  language 
of  that  statute  had  been  adopted,  "to  the 
next  of  kin  in  equal  degree  or  to  those  who 
legally  represent  them,"  the  children  of  a 
deceased  daughter  would  have  been  entitled 
to  participate  with  sons  and  daughters  sur- 
viving. 

On  the  other  hand,  in  Harris  ▼.  Newton, 
46  L.  J.  Ch.  N.  S.  268,  where  a  testator 
directed  that  the  property  left  to  his  daugh- 
ters should  remain  as  a  jointure  for  their 
use,  in  case  of  their  marrying  untouchable 
by  their  husbands,  "but  to  descend  to  their 
legal  or  next  of  kin,"  it  was  contended  that 
the  language  of  the  bequest  contained  a  dis- 
tinct reference  to  some  legal  mode  of  dis- 
tribution, and  necessarily,  therefore,  to  that 
which  is  prescribed  by  the  statute  of  dis- 
tributions; but  it  was  held  that  such  lan- 
guage was  insufficient  to  prevent  the  phrase 
"next  of  kin"  being  given  its  accepted  mean- 
ing of  nearest  in  blood. 

And  in  Halton  v.  Foster,  L.  R.  3  Ch.  505, 
where  a  testator  gave  a  legacy  to  his  daugh- 
ter for  life,  and  in  default  of  issue  in  trust 
"for  her  next  of  kin  in  blood  as  if  she  had 
died  unmarried,"  it  was  held  that  no  suffi- 
cient inference  could  be  drawn  from  the 
language  employed  which  would  vary  the 
settled  meaning  of  the  words  "next  of  kin." 
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109  Mich.  415,  32  L.R.A.  744,  63  Am.  St 
Rep.  684,  67  N.  W.  505;  Gadd  v.  Stoner, 
113  Mich.  689,  71  N.  W.  1111;  Robinson  v. 
Finch,  116  Mich.  180,  74  N.  W.  472;  Aus- 
tin V.  Hyndman,  119  Mich.  615,  78  N.  W. 
663. 

2.  Bearing  in  mind  that  the  legatees,  Em- 
ily A.  Goe  and  Esther  A.  Coe,  both  died  in 
the  lifetime  of  the  testatrix  (Esther  having 
died  in  April,  1004,  and  Emily  in  March, 
1905,  more  than  two  years  before  the  death 
of  the  testatrix),  what  is  to  become  of  the 
property  ?  The  will  says :  "It  shall  then  be 
divided  among  the  nearest  of  kin."  It  is  fair 
to  suppose  that  Mrs.  Sel]mann>  knew  of  the 
death  of  her  two  sisters,  yet  she  allowed 
over  two  years  to  elapse  without  making 
any  change  in  her  will,  and  we  think  that 
she  intended  the  last  clause  of  the  will  to 
be  effective.  When  a  will  fairly  construed 
is  susceptible  of  two  constructions,  one  of 
which  would  render  it  inoperative,  and  the 
other  give  effect  to  it,  the  duty  of  the  court 
is  to  adopt  the  latter  construction.  30  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  607,  and  cases 
cited  in  note.  In  Den  ex  dem.  Micheau  v. 
Crawford,  8  N.  J.  L.  97,  Ewing,  Ch.  J.,  in 
giving  the  opinion  of  the  court  said:  "It 
is  onlv  wlien  a  reasonable  construction  and 
the  discovery  of  the  intent  of  the  testator 
are  utterly  hopeless  that  all  effect  should 
be  denied  to  a  will.^'  The  lapse  here  was 
not  in  the  residuary  clause;  and  it  is  held 
that,  where  the  lapse  is  not  in  the  residuary 
clause,  lapsed  gifts  of  both  personal  prop- 
erty and  real  estate  pass  under  that  clause. 
Remsen,  Wills,  221,  and  cases  there  cited; 
Mann  v.  Hyde,  71  Mich.  278,  39  N.  W.  78. 
"The  law  in  regard  to  lapsed  legacies  of  per- 
sonalty has  always  treated  them  as  part 
of  the  general  body  of  the  estate,  so  tliat , 
they  pass  to  the  residuary  legatees."  Wo 
think  that  the  testatrix  intended  that  the 
property,  upon  the  death  of  Emily  and  Es- 
ther, should  go  to  her  nearest  of  kin. 

3.  'J'his  brings  us  to  the  question,  Who 
were  the  nearest  of  kin?  In  the  absence  of 
a  contrary  intent,  a  gift  to  next  of  kin  is 
a  gift  to  the  nearest  of  kin  in  the  strictest 
sense,  excluding  persons  who  under  the  stat- 
ute of  distribution  would  be  entitled  to  take 
by  representation.  Thus,  a  brother  or  sister 
would  take  to  the  exclusion  of  the  children 
of  a  deceased  brother  or  sister.  Remsen, 
Wills,  101;  Jarman,  Wills,  6th  ed.  953;  Un- 
derliill.  Wills,   §  026;   Rood,  WMUs,  §  456. 

The  term  "nearest  of  kin"  in  the  will  sig- 
nifies those  who  stand  in  the  nearest  rela- 
tionship to  the  testatrix  according  to  the 
rules  of  the  civil  law  for  computing  de- 
grees of  kinship.  In  this  will  there  are  no 
words  suggesting  that  anyone  is  to  take  by 
the  right  of  representation.  But  that  idea 
is  excluded  by  the  words  employed:  "It 
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shall  then  be  divided  among  the  nearest  of 
kin."  They  were  the  brother,  W^alter  Coe, 
and  the  sister,  Ursula  Gilfillin,  surviving  at 
the  death  of  the  testatrix.  Van  Cleve  v. 
Van  Fossen,  73  Mich.  342,  41  N.  W.  258. 
The  death  of  the  person  whose  next  of  kin 
is  mentioned  determines  the  membership  of 
the  class.  ''Thus,  if  the  gift  be  to  A  for  life, 
and  after  his  decease  to  the  next  of  kin  of 
the  testator,  the  persons  to  take  as  next  of 
kin  are  to  be  ascertained  at  the  death  of 
the  testator,  and  not  at  the  death  of  A." 
Hawkins,  Wills,  2d  Am.  ed.  99,  100;  Minot 
v.  Harris,  132  Mass.  528;  Letchworth's  Ap- 
peal, 30  Pa.  175;  Welsh  v.  Crater,  32  N.  J. 
Eq.  177 ;  Remsen,  Wills,  102.  A  will  speaks 
from  the  death  of  the  testator,  and  the  es- 
tate vests  at  that  time,  unless  the  will  con- 
tains some  provision  to  the  contrary.  Rood 
V.  Hovey,  50  Mich.  395,  15  N.  W.  526;  Hib- 
ler  V.  Hibler,  104  Mich.  274-281,  62  N.  W. 
361. 

We  conclude,  therefore,  as  did  the  court 
below,  that  the  property  under  the  will  in 
question  should  be  divided  between  the  de- 
fendant Walter  Coe  and  the  heirs  of  Ursula 
Gillillin;  the  said  Walter  Coe  taking  one 
half,  and  the  said  heirs  one  half  thereof. 

The  decree  of  the  Circuit  Court  is  af- 
firmed, but  without  costs. 


TEXXESSEC  SUPREME  COURT. 

T.  H.  WAGNER,   Trustee,  etc.,  of  Wilcox 
Furniture  Company, 
v. 

CITIZENS'  BANIC  &  TRUST  COMPANY, 

Appt. 

(—  Tenn.  — ,  122  S.  W.  245.) 

Bankruptcy  —  set-off  —  trnst  fund. 

1.  A  bank  which,  through  its  president, 
as  one  of  the  creditors  of  a  manufacturing 
company,  has  agreed  with  it  and  the  other 
creditors  that  the  assets  of  the  company 
shall  be  collected  and  deposited  in  the  bank, 
to  be  divided  among  all  creditors  pro  rata, 
cannot,  upon  the  institution  of  bankniptc> 
proceedings  against  the  corporation,  set  olT 
the  fund  so  accumulated  against  its  own 
claim,  since  the  fund  is  a  trust  deposit  for 
specific   purposes,   created   with   the  knowl- 

Notc,  —  Does  the  fact  that  a  bank  has, 
hy  an  agreement  invalid  as  againM 
the  trustee  in  hankruptcij^  undertak- 
en to  hold  the  bankrupt's  deposit  as  a 
fund  for  creditors,  prex^ent  it  from 
setting  off  deposit  agaiiist  its  oirn 
claim. 

WTiere  a  deposit  in  a  bank  represents 
money  deposited  by  an  insolvent  debtor  for 
the  purpose  of  carrj'ing  out  an  agreement  to 
which  the  bank  is  a  party,  thereafter  to  Jl]^ 
ply    the    proceeds   of   his    business   to  the 
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edge  and  consent  of  the  bank,  and  it  can- 
not, for  purposes  of  set-ofT,  treat  it  as  the 
individual  property  of  the  corporation. 

Same  —  trustee  —  right  to  bank  dei)oslt. 

2.  A  trustee  in  bankruptcy  has  a  right  to 
recover  money  which  has  been  deposited  in 
bank  by  the  bankrupt,  for  the  benefit  of  all 
V.h  creditors. 

(November  33,  1909.) 

\PPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Hamilton 
County  in  complainant's  favor  in  a  suit  to 
recover  certain  bank  deposits  alleged  to  con- 
stitute a  trust  fund  for  the  creditors  of  the 
insolvent  Wilcox  Furniture  Company.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pritchard  &  Sizer,  for  appel- 
lant: 

The  bank  w&b  entitled  to  set  off  deposits 
which  it  had  received  with  knowledge  of  the 
insolvency  of  the  depositor,  against  the  in- 
debtedness of  the  depositor. 

New  York  County  Nat.  Bank  v.  Massey, 
192  U.  S.  138,  145,  148,  48  L.  ed.  380,  383, 
384,  24  Sup.  Ct.  Rep.  199;  Clark  v.  North- 
ampton Nat.  Bank,  160  Mass.  26,  35  N.  E. 
108:  Lowell  v.  International  Trust  Co.  80 
C.  C.  A.  137,  158  Fed.  781 ;  Harris  v.  Sec- 
ond Nat.  Bank,  110  Tenn.  239,  75  S.  W. 
1053. 

In  order  to  constitute  a  special  deposit,  it 
must  distinctly  appear  that  the  identical 
money  or  thing  deposited  is  to  be  kept  by 
the  bank  and  returned  to  the  depositor. 

Mutual  Acci.  Asso.  v.  Jacobs,  141  111.  261, 
16  L.R.A.  616,  33  Am.  St.  Rep.  302,  31  N.  E. 
414;  State  BIdg.  &  Sav.  Asso.  v.  Mechanics' 
Sav.  Bank  &  T.  Co.  (Tenn.)  36  S.  W.  967; 
Sehofield  Mfg.  Co.  v.  Cochran,  119  Ga.  901, 
47  8.  E.  208. 

The  trustee  in  bankruptcy  cannot  enforce 


the  interests  of  the  creditors,  for  the  trus- 
tee is  not  vested  with  the  rights  or  titles  of 
the  creditors,  but  only  with  those  of  the 
bankrupt. 

York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344, 
352,  50  L.  ed.  782,  785,  26  Sup.  Ct.  Rep. 
481;  Lowell  v.  International  Trust  Co.  su- 
pra; Lynam  v.  Belfast  Nat.  Bank,  98  Me. 
448,  57  Atl.  799. 

Messrs.  White  A  Martin,  for  appellee: 

Defendant  bank  is  not  entitled  to  set  off, 
as  against  the  fund  in  controversy,  the  notes 
which  the  Wilcox  Furniture  Company  owed 
it  at  the  time  the  petition  in  bankruptcy 
was  filed. 

New  York  County  Nat.  Bank  v.  Massey, 
192  U.  S.  138,  48  L.'ed.  380,  24  Sup.  Ct.  Rep. 
199;  Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  ed. 
731 ;  3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
837;  Carter  v.  Martin,  22  Ind.  App.  445, 
53  N.  E.  1066;  Deal  v.  Mi.ssissippi  County 
Bank,  79  Mo.  App.  262 ;  State  ex  rel.  Carroll 
v.  Corning  State  Sav.  Bank,  128  Iowa,  597, 
105  N.  W.  159;  State  Bank  v.  McCabe,  135 
Mich.  479,  98  N.  W.  20;  Lynam  v.  Belfast 
Nat.  Bank,  98  Me.  448,  57  Atl.  799;  Re 
Davis,  119  Fed.  950;  Wilson  v.  Dawson,  62 
Ind.  515. 

The  rule  that  the  trustee  takes  the  estate 
of  the  bankrupt  in  the  same  plight  as  the 
bankrupt  held  it  is  not  applicable  to  liens 
which,  although  valid  as  to  the  bankrupt, 
are  invalid  as  to  creditors. 

First  Nat.  Bank  v.  Staake,  202  U.  S. 
141-149,  50  L.  ed.  967-970,  26  Sup.  Ct.  Rep. 
580. 

Messrs.  Bnrkctt,  Miller,  &  Moore  also 
for  appellee. 

McAllster,  J.,  delivered  the  opinion  of 
the  court: 

Complainant,  as  trustee  in  bankruptcy  of 
the  Wilcox  Furniture  Company,  a  bankrupt 


payment  of  his  creditors  generally,  such 
funds  are  impressed  with  a  trust  in  favor  of 
the  creditors,  and  the  bank  cannot  apply 
same  to  a  claim  held  by  it  against  the  de- 
fwsitor;  and  if  such  agreement  is  invalid  as 
to  a  subsequently  appointed  trustee  in  bank- 
ruptcy of  the  debtor,  it  cannot  hold  such 
fnnds  as  against  such  trustee,  nor  can  it  ap- 
ply same  upon  its  own  claim  against  the 
bankrupt,  tvman  v.  Belfast  Nat.  Bank,  98 
Me.  448,  67  Atl.  799;  Re  Davis,  119  Fed. 
950;  Wagneb  v.  Citizens'  Bank  &  Trust 
Co. 

This  doctrine  is  also  recognized  in  Clark 
v.^  Northampton  Nat.  Bank,  160  Mass.  26, 
^^  N.  E.  108,  which  was,  however,  disposed 
of  npon  a  finding  of  fact  by  the  lower 
court,  that  the  deposits  made  by  a  debtor 
were  not  made  under  an  implied  contract  or 
understanding  that  same  were  to  be  applied 
to  the  creditors  of  the  depositor  generally, 
he  being  at  the  time  insolvent.  Compare 
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with  Lowell  v.  International  Trust  Co.  86 
C.  C.  A.  137,  158  Fed.  781,  which  holds  that 
a  subsequently  appointed  trustee  in  bank- 
ruptcy of  the  estate  of  an  insolvent  de- 
positor in  a  bank  has  no  interest  in  an  ar- 
rangement theretofore  made  between  the 
creditors  of  the  bankrupt,  includinsr  the 
trust  company  with  whom  he  carried  his  ac- 
count, by  which  he  was  to  continue  his  busi- 
ness until  it  could  be  profitably  closed  out, 
and  deposit  the  proceeds  with  the  trust  com- 
pany, to  be  applied  upon  his  indebtedness 
generally,  and  hence  the  trust  company,  as 
against  his  trustee,  was  entitled  to  apply 
money  deposited  under  this  arrangement 
upon  its  claim  against  the  bankrupt. 

For  a  more  extended  discussion  and  analy- 
sis of  the  cases  considered  herein,  see  the 
opinion  in  Wagxer  v.  Citizens*  Bank  & 
Trust  Co.,  wherein  the  question  is  consid- 
ered at  length,  and  these  cases  extensively 
commented  on. 
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corporation,  filed  tlie  present  bill  to  recover 
the  sum  of  $0,110.98,  allegi'd  to  be  due  the 
bankrupt.  The  bill  alleges  that  at  the  date 
of  the  adjudication  of  bankruptcy  against 
said  Wilcox  Furniture  Company,  and  also 
at  the  date  of  the  appointment  of  the  com- 
plainant as  trustee  in  bankruptcy  of  said 
company,  there  was  on  deposit  in  the  cus-' 
tody  of  the  Citizens*  Bank  &  Trust  Com- 
pany a  fund,  amounting  to  $6,1 10^98,  be- 
longing to  said  Wilcox  Furniture  Company, 
and  which  fund  was  a  part  of  its  assets. 
It  is  alleged  that  said  fund  was  impressed 
with  the  character  of  a  trust  fund,  and  was 
accumulated  under  circumstances  which 
fixed  upon  defendant  Bank  ,&>  Trust  Com- 
pany the  character  of  trustee  in  relation  to 
said  fund.  It  is  alleged  in  the  bill  that  said 
money  was  accumulated  as  the  result  of  an 
agreement  among  the  creditors  of  the  said 
bankrupt,  including  defendant  bank,  to  the 
effect  that  the  assets  of  the  bankrupt  should 
be  collected,  and  the  proceeds  deposited  in 
the  defendant  bank,  and  distributed  pro  rata 
among  all  the  creditors.  It  is  alleged  that 
at  the  meeting  of  the  creditors  the  defend- 
ant, Citizens*  Bank  &,  Trust  Company,  was 
represented  by  its  president,  G.  N.  Henson, 
and  he  concurred  in  the  course  then  adopt- 
ed, and  agreed  to  act  with  the  local  credit- 
ors in  pursuing  whatever  plan  might  be  de- 
vised, and  to  share  with  them  pro  rata  in 
the  division  of  the  proceeds  which  might  be 
realized  from  the  sale  of  the  assets  of  the 
said  Wilcox  Furniture  Company.  It  is  then 
alleged  that,  after  the  appointment  of  a  tem- 
porary receiver  in  the  bankruptcy  case,  the 
defendant  "set  up  a  claim  to  said  trust  fund 
then  on  deposit  in  the  bank,  and  claimed 
the  right  to  set  off,  as  against  said  fund,  a 
large  amount;  of  indebtedness  owing  to  it 
from  the  Wilcox  Furniture  Company." 

It  is  then  claimed  that,  under  the  facts 
set  forth  ip  the  bill,  the  defendant  is  "es- 
topped from  appropriating  said  funds  to  its 
own  use,  to  the  exclusion  of  other  creditors, 
or  from  setting  up  any  adverse  claim  to 
the  said  fund,  or  from  withholding  the  same 
from  your  complainant.** 

The  defendant  bank,  in  its  answer,  ad- 
mitted thnt  on  the  date  of  the  adjudica- 
tion in  bankruptcy  there  w^as  a  balance  of 
$6,110.98  /due  from  it  to  the  bankrupt,  on 
deposit  in  its  bank;  but  it  averred  that  the 
bankrupt  was  indebted  to  the  defendant  by 
notes  in  an  amount  exceeding  said  balance, 
and  that  said  credit  balance  in  favor  of  the 
bankrupt  was  applied  pro  tanto  to  the  pay- 
ment of  said  notes.  The  bank  denied  that  it 
held  any  trust  fund  belonging  to  the  Wil- 
cox Furniture  Company  at  the  time  of  its 
adjudication  in  bankruptcy,  or  that  it  was 
a  trustee  of  said  bankrupt  with  relation  to 
any  fund.  It  admitted  that  it  had  refused 
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to  pay  said  credit  balance  to  complainant, 
and  denied  the  allegations  of  the  bill  assert- 
ing a  right  in  complainant  to  reco\'er  tlie 
same. 

Proof  was  t4ken,  and  on  the  hearing  the 
chancellor  decreed  that  the  deposit  account 
in  the  defendant  bank  was  impressed  with 
the  character  of  a  trust  fund  for  the  bene- 
fit of  all  the  creditors  of  the  Wilcox  Furni- 
ture Company,  and  that  defendant  bank  was 
estopped  from  appropriating  the  same  to 
its  own  use,  to  the  exclusion  of  the  other 
creditors.  He  accordingly  pronounced  a  de- 
cree in  favor  of  the  complainant  and  against 
the  defendant  bank  for  the  sum  of  $5,810.98, 
but  declined  to  allow  any  interest  on  the 
recovery,  and  adjudged  the  cost  against  the 
complainant. 

The  defendant  bank  appealed,  and  has  as- 
signed the  following  errors: 

(1)  That  the  bank  is  clearly  entitled  to 
the  right  of  set-off  claimed  in  its  answer; 
and 

(2)  That  the  trustee  in  bankruptcy  has 
no  right  to  enforce  the  alleged  trust  in 
behalf  of  the  creditors,  even  if  one  existed. 

The  material  facts  necessary  to  be  noticed 
are  that,  in  the  spring  of  1907,  the  Wilcox 
Furniture  Company  was  indebted  to  vari- 
ous creditors  in  the  sum  of  about  $40,000, 
and  had  also  become  delinquent  in  the  pay* 
ment  of  its  current  bills.  The  resident  cred- 
itors, after  securing  inventories  and  exam- 
ining into  the  condition  of  the  company,  ex- 
tended to  it  further  time  on  its  past-due  in- 
debtedness, receiving  from  it  notes  there- 
for, and  during  the  summer  of  1907  the  com- 
pany succeeded  in  paying  to  each  of  the 
Chattanooga  creditors  about  25  per  cent  of 
their  respective  claims.  In  the  fall  of  1907, 
on  account  of  the  financial  panic  that  was 
then  prevailing,  the  furniture  company  be- 
came still  further  embarrassed,  and  about 
October  1st  the  local  creditors  of  the  con- 
cern had  another  meeting  in  the  city  of 
Chattanooga,  and  after  conferring  with  the 
officers  of  the  company,  determined,  with 
their  consent,  to  convert  the  assets  of  the 
furniture  company  into  cash,  which  should 
be  deposited  in  the  defendant  bank,  and 
only  so  much  thereof  used  as  might  be  neces- 
sary to  defray  current  expenses  and  satisfy 
the  claims  of  persistent  creditors,  and  the 
surplus,  after  the  accumulation  of  sufficient 
funds,  should  be  divided  pro  rata  among  all 
the  creditors,  both  local  and  foreign.  A 
committee  of  three  was  appointed  to  repre- 
sent the  interests  of  all  the  creditors,  and 
especially  to  see  that  the  policy  adopted  by 
the  meeting  should  be  faithfully  executed. 
It  was  also  determined  at  the  said  meeting 
that  the  committee  so  selected  should  ap- 
point a  competent  bookkeeper,  by  and  with 
the  consent  of  the  Wilcox  Furniture  Com- 
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pany,  who  should  be  placed  in  the  office  of 
that  company  to  represent  the  interests  of 
the  creditors,  but  who  at  the  same  time 
should  be  on  the  pay  roll  of  the  furniture 
company.  It  should  be  stated  that  the  de- 
fendani^  bank,  as  a  creditor  of  the  furniture 
compa%,  was  represented  at  said  meeting 
by  its  president.  At  a  subsequent  meeting 
a  rule  was  adopted,  with  the  consent  of 
the  defendant  bank,  whereby  all  the  checks 
drawn  by  the  president  of  the  Wilcox  Fur- 
niture Company  against  its  bank  deposit 
should  be  countersigned  by  the  representa- 
tive of  the  creditors'  committee,  and  with- 
out such  signature  should  not  be  honored  by 
the  bank. 

The  clear  weight  of  the  proof  is  that  Mr. 
G.  N.  Henson,  president  of  the  Citizens' 
Bauk  k  Trust  Company,  attended  a  num- 
ber of  meetings  held  by  the  creditors  of  the 
Wilcox  Furniture  Company,  and  definitely 
agreed  to  the  policy  adopted  by  the  com- 
mittee, of  husbanding  the  resources  of  the 
furniture  company,  which  should  be  deposit- 
ed in  the  defendant  bank,  and  after  a  suf- 
ficient accumulation  the  fund  should  be  di* 
Tided  pro  rata  among  all  the  creditors  of 
the  furniture  company.  We  cannot,  of 
course,  undertake  to  detail  the  testimony  es- 
tablishing this  proposition,  and  can  only 
state  our  conclusion  as  to  the  weight  of  the 
testimony  from  an  examination  of  the  rec- 
ord. We  think  it  undeniable  on  this  record 
that  the  Wilcox  Furniture  Company  was  in- 
solvent, at  least  from  the  date  of  the  ap- 
pointment of  J.  L.  Morrison  as  the  repre- 
sentative of  the  committee,  and  that  this 
fact  was  known  to  the  bank.  The  fact  is, 
the  Wilcox  Furniture  Company  was  unable 
to  meet  its  obligations  as  they  matured  in 
the  usual  course  of  business  during  the 
spring,  summer,  and  fall  of  1907.  The 
proof  shows  that  J.  L.  Morrison,  the  repre- 
sentative of  the  creditors'  committee,  pre- 
pared weekly  financial  reports  of  the  con- 
dition of  the  furniture  company,  which  he 
submitted  to  the  creditors'  committee. 
These  reports  commenced  November  21, 
1907,  and  continued  down  to  the  close  of 
the  week  ending  January  4,  1908.  Mr.  Mor- 
rison testifies  that  he  kept  Mr.  Henson  ad- 
vised daily  as  to  the  condition  of  its  affairs, 
and  that  Mr.  Henson  approved  of  the  policy 
of  the  committee.  Tlie  trustee  in  bank- 
JTiptey  testified  that  claims  amounting  to 
$3.3.718.00  had  been  proven  against  the  bank- 
rupt mercantile  corporation.  He  further 
tMtified  that  all  the  assets  of  the  furniture 
company  had  been  disposed  of,  and  the  en- 
tire amount  that  came  into  his  hands  was 
89,941.02.  It  appears  that  the  furniture 
company  was  indebted  to  the  defendant 
bank,  when  the  bankruptcy  proceedings  were 

<»mmcnced,  in  the  sum  of  $7,363,  and  that 
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after  the  present  suit  was  commenced  the 
defendant  bank  applied  the  sum  of  $6,110.98, 
standing  to  the  credit  of  the  furniture  com- 
pany on  the  books  of  the  bank  at  the  close 
of  banking  hours  on  January  17,  1908,  to 
the  indebtedness  of  the  Wilcox  Furniture 
Company,  leaving  the  sum  of  $1,252.50  as 
the  balance  due  the  bank,  which  it  filed  as  a 
claim  against  the  bankrupt.  It  appears 
that  on  January  7,  1908,  the  cash  balance 
standing  to  the  credit  of  the  Wilcox  Furni- 
ture Company  in  the  Citizens'  Bank  &  Trust 
Company  was  only  $217.17.  It  appears  that 
the  receipts  from  the  total  sales  of  the  busi- 
ness, conducted  in  the  usual  manner,  were 
not  more  than  sufficient  to  defray  the  cur- 
rent expenses.  The  creditors  of  the  com- 
pany were  becoming  impatient,  and  some 
were  threatening  litigation.  In  this  crisis 
the  creditors'  committee  determined  to 
throw  the  stock  of  goods  on  the  market, 
and  dispose  of  them  at  auction  sale.  This 
mode  of  converting  the  stock  of  the  com- 
pany into  cash  was  approved  by  the  credit- 
ors, including  the  defendant  bank.  Accord- 
ingly, auction  sales  were  commenced  on. 
January-  8th,  and  were  continued  from  day 
to  day  until  January  11th,  when  certain 
nonresident  creditors  of  the  W^ilcox  Furni- 
ture Company  filed  a  petition  of  involuntary 
bankruptcy  against  it.  At  this  date  there 
was  on  deposit  in  the  defendant  bank  the 
sum  of  $4,761.25,  which  had  been  accumu- 
lated as  the  result  of  the  first  three  days 
of  the  auction  sale.  Application  was  made 
to  the  trustee  in  bankruptcy  to  allow  the 
sales  to  continue,  and  under  an  arrange- 
ment with  the  trustee  the  sales  were  con- 
tinued for  two  or  three  days  after  the  pe- 
tition in  bankruptcy  was  filed.  The  sum  of 
$2,301 .72  was  realized  from  the  auction  sales 
after  the  petition  in  bankruptcy  was  filed. 
We  find  from  the  proof  that  the  fund 
which  the  bank  is  now  seeking  to  set  off 
against  the  indebtedness  due  it  from  the 
furniture  company  was  accumulated  as  the 
result  of  the  auction  sales,  and  that  it  was 
understood  by  the  defendant  bank  that  this 
fund  was  being  deposited  with  it  as  a 
special  fund  for  pro  rata  distribution  among 
all  the  creditors  of  the  Wilcox  Furniture 
Company. 

The  defendant  bank  bases  its  right  to  a 
set-off  on  §  68a  of  the  bankruptcy  act  of 
1898  (Act  July  1,  1898,  chap.  541,  30  Stat. 
at  L.  665,  U.  S.  Comp.  Stat.  1901,  p.  3450), 
as  follows:  '^In  all  cases  of  mutual  debts 
or  mutual  credits  between  the  estate  of  a 
bankrupt  and  a  creditor,  the  account  shall 
be  stated  and  one  debt  shall  be  set  off 
against  the  other,  and  the  balance  only  shall 
be  allowed  or  paid." 

In  the  case  of  New  York  County  Nat. 
Bank  v.  Massey,  192  U.  S.  138,  48  L.  ed.  380, 
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24  Sup.  Ct.  Rep.  199,  the  Supreme  Court  of 
the  United  States,  in  dealing  with  the 
clause  just  mentioned,  says:  "Section  68a 
of  the  bankruptcy  act  of  1898  is  almost  a 
literal  reproduction  of  §  20  of  the  act  of 
1867." 

In  Sawyer  v.  Hoag,  17  Wall.  610,  21  L. 
ed.  731,  in  construing  §  20  of  the  act  of 
1867  (act  March  2,  1867,  14  Stat,  at  L.  526, 
chap.  176),  the  court  said  as  follows: 
"This  section  was  not  intended  to  enlarge 
the  doctrine  of  set-off,  or  to  enable  a  party 
to  make  a  set-off  in  cases  where  the  prin- 
ciples of  legal  or  equitable  set-off  did  not 
previously  authorize  it." 

The  general  rule  is  that  the  relation  of 
the  bank  to  the  depositor  is  that  of  debt- 
or and  creditor,  and  the  bank  is  the  debtor 
of  the  depositor.  Harris  v.  Second  Nat. 
Bank,  110  Tenn.  249,  76  S.  W.  1063. 

"The  bank  holds  a  lien  upon  the  deposits 
in  its  hands  to  secure  the  repayment  of  the 
depositor's  indebtedness,  and  may  enforce 
that  lien  as  the  debts  mature  by  applying 
the  debtor's  deposits  upon  them,  thus  set- 
ting the  two  off  against  each  other."  3 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  835. 

It  is  also  stated :  "The  right  of  the  bank 
to  apply  deposits  to  the  extinguishment  of 
the  depositor's  indebtedness  as  it  matures 
grows  out  of  the  doctrine  that  the  rela- 
tionship between  the  bank  and  depositor  is 
that  of  debtor  and  creditor."  3  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  835. 

But  it  is  well  settled  that  a  bank  does 
not  have  "a  lien  upon  special  deposits  or 
moneys  deposited  for  a  specific  purpose,  as 
for  collateral  security,  or  for  the  payment 
of  a  particular  debt."  3  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  837,  and  cases  cited. 

Again  it  is  said:  "The  proposition  that 
there  is  no  right  of  set-off  against  a  trust 
deposit,  nor  any  lien  for  the  trustee's  per- 
sonal debts,  is  axiomatic."  3  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  837,  and  cases  cited. 

In  State  ex  rel.  Carroll  v.  Corning  State 
Sav.  Bank,  128  Iowa,  697,  105  N.  W.  169, 
it  is  said:  "Where  a  bank  which  was  a 
creditor  of  an  insolvent  estate  received  a 
deposit  of  funds  from  the  receiver,  it  could 
not  apply  such  funds  on  its  claims,  nor 
plead  such  claims  as  an  offset  against  the 
deposit." 

In  State  Bank  v.  McCabe,  135  Mich.  479, 
98  N.  W.  20,  it  is  said:  "Where  a  bank 
deals  with  a  depositor  as  a  trustee,  and  rec- 
ognizes funds  standing  in  his  name  as  trust 
funds,  knowing  them  to  be  such,  it  cannot 
appropriate  them  to  the  payment  of  the 
trustee's  individual  indebtedness  to  the 
bank." 

This  question  arose  in  Re  Davis  (D.  C.) 
119  Fed.  950,  wherein  an  insolvent  partner- 
ship sold  its  stock  of  goods,  and,  by  its  di- 
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rection,  the  purchaser  deposited  its  price  in 
the  bank,  taking  a  receipt  therefor,  showing 
that  the  money  was  to  be  prorated  among 
the  several  creditors  of  the  firm,  as  their 
interests  might  appear.  Subsequently,  on 
petition  of  creditors,  the  partnership  was 
adjudicated  an  involuntary  bankrupt.  Aft- 
er said  adjudication,  the  bank  undertook  to 
apply  the  money  so  deposited  on  certain 
notes  of  the  firm  held  by  it  and  another 
creditor,  without  the  consent  of  the  de- 
positor or  the  bankrupt,  and  to  refuse  the 
demands  of  the  trustee  therefor.  Held, 
that  the  bank  held  the  deposit  in  a  fiduciary 
capacity  as  a  trust  fund,  which  precluded 
it  from  asserting  an  adverse  claim  thereto 
after  the  bankruptcy,  as  against  the  trustee. 

Among  other  things,  the  court  said: 
"Upon  the  merits  of  the  controversy, 
would  the  bank  be  in  a  position  to  success- 
fully contest  the  right  of  the  trustee  to  the 
money?  Its  ability  to  do  so  would  depend 
upon  its  right  to  apply  the 'fund  to  its  own 
use.  While  a  general  deposit  by  a  merchant 
of  money  in  a  bank  creates  the  relation  of 
debtor  and  creditor,  and  authorizes  the 
bank  to  use  the  money  as  its  own,  such  re- 
sult does  not  obtain  when  the  deposit  is 
made  for  a  special  purpose,  as,  for  example, 
to  be  paid  to  creditors,  as  was  the  case 
here." 

In  Wilson  v.  Dawson,  52  Ind.  615,  it  was 
said:  "It  is  a  general  rule  that  funds  de- 
posited in  a  bank  for  a  special  purpose, 
known  to  the  bank,  cannot  be  withheld 
from  that  purpose,  to  the  end  that  they  may 
be  set  off  by  the  bank  against  a  debt  due 
to  it  from  the  depositor." 

In  Lyman  v.  Belfast  Nat.  Bank,  98  Me. 
448,  57  Atl.  700,  it  appeared  that  in  June. 
1902,  the  Standard  Granite  Company  sent 
to  each  of  its  creditors,  including  the  Bel- 
fast National  Bank,  a  circular  letter  stat- 
ing that  it  was  unable  to  meet  its  obliga- 
tions. A  few  davs  later  in  the  same  month 
it  called  a  meeting  of  its  creditors,  at  which 
meeting  the  Belfast  National  Bank  was  rep- 
resented by  one  of  its  directors.  At  this 
meeting  a  committee  of  three  creditors  was 
appointed,  with  instructions  to  secure,  if 
possible,  the  discharge  of  certain  attach- 
ments which  had  been  placed  upon  the  prop- 
erty of  the  granite  company.  On  Septem- 
ber 4th,  following,  the  directors  of  the  pran- 
ite  company  passed  a  resolution,  admitting 
the  inability  of  the  company  to  pay  it^ 
debts,  and  its  willingness  to  be  adjudged  a 
bankrupt  on  that  ground.  On  the  day  fol- 
lowing, the  granite  company  sent  to  the 
Belfast  National  Bank  a  deposit  of  $800. 
At  that  time  the  granite  company  had  a  hal- 
ance  of  $1.04  standing  to  its  credit  on  the 
books  of  the  Belfast  National  Bank.  The 
intention  of  the    Standard    Granite    Com- 
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pany  in  making  this  deposit  of  $800  was 
that  it  should  be  held  by  the  bank  until  a 
trustee  in  bankruptcy  for  the  granite  com- 
pany should  be  appointed;  but  no  notice  of 
Buch  intention  was  given  to  the  bank,  and 
the  deposit  was  credited  to  the  account  of 
the  granite  company  and  added  to  the  bal- 
ance of  $1.04  then  standing  on  the  books 
of  the  company. 

At  the  time  this  deposit  was  made,  the 
granite  company  was  indebted  to  the  bank 
to  the  amount  of  several  thousand  dollars. 
On  the  day  following  the  making  of  this 
deposit  of  $800,  a  petition  in  bankruptcy 
i^as  filed  against  the  granite  company,  and 
it  was  duly  adjudged  a  bankrupt,  and  one 
Lynam  was  appointed  and  qualified  as  its 
trustee  in  bankruptcy.  Said  trustee  made 
a  demand  on  the  bank  for  the  $800,  which 
demand  was  refused;  the  bank  claiming 
tiiat  it  would  offset  the  deposit  on  the  past- 
due  notes  of  the  granite  company. 

For  some  time  past,  all  the  efforts  of  the 
granite  company  "and  that  of  its  creditors 
had  been  to  obtain  a  distribution  of  its  as- 
sets equitably,  and  to  that  end  the  first  at- 
tempt was  to  discharge  the  attachments. 
Honest  dealing  on  the  part  of  the  granite 
company,  which  is  to  be  presumed,  required 
tliat  all  of  its  assets  should  be  husbanded 
for  the  benefit  of  all  its  creditors.  Pend- 
ing the  effort  to  obtain  an  assignment  or 
adjudication  of  bankruptcy,  it  had  $800  in 
money,  which  it  intended  to  retain,  and 
ought  to  retain,  as  part  of  its  general  assets. 
As  some  time  would  elapse  before  it  could 
be  thus  administered,  it  was  deposited  in 
the  bank,  really  for  safekeeping.  All  these 
facts  were  well  known  to  the  bank  when  it 
received  the  deposit.  It  knew  it  was  not 
intended  as  a  payment,  and  did  not  treat 
it  as  such.  The  bank  could  not  fail  to  un- 
derstand that  it  was  intended  that  this 
money  should  be  added  to  the  other  assets 
for  the  general  benefit,  as  it  equitably  ought 
to  be.  It  certainly  understood  that  the 
granite  company,  under  the  then-existing 
circumstances,  would  not  voluntarily  sub- 
ject tliis  portion  of  its  assets  to  a  set-off 
by  the  bank,  to  the  injury  of  other  credit- 
ors. 

**Upon  consideration  of  all  the  circum- 
stances, and  the  situation  of  the  parties,  we 
think  it  a  fair  inference  that  the  bank  un- 
derstood that  the  deposit  was  intended  only 
for  safe-keeping,  to  be  ultimately  appropri- 
ated for  the  benefit  of  all  the  creditors  of 
the  granite  company,  and  that  in  fact  it  was 
a  deposit  in  trust  for  that  purpose.  And  it 
being  charged  with  such  trust,  the  plaintiff, 
as  trustee  in  bankruptcy,  is  entitled  to  re- 
cover." 

We  are  of  opinion  that  these  authorities 
are  applicable  in  the  present  instance.  It 
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distinctly  appears  on  this  record  that  the 
funds  accumulated  in  the  defendant  bank 
were  deposited  for  a  special  purpose,  with 
the  knowledge  and  consent  of  the  president 
of  the  bank;  that  the  funds  could  not  be 
checked  out  by  the  president  of  the  furni- 
ture company  without  the  signature  of  J.  L. 
Morrison,  representative  of  the  creditors' 
committee.  The  fund  thereby  became  a 
trust  deposit  for  specific  purposes,  Vrith  the 
knowledge  and  consent  of  the  bank,  and  the 
latter  had  no  right  of  set-off  in  said  fund 
against  the  bankrupt's  indebtedness  to  the 
bank. 

Counsel  for  the  bank  relies  on  several 
cases  as  announcing  a  contrary  doctrine; 
namely.  New  York  County  Nat.  Bank  v. 
Massey,  192  U.  S.  138,  48  L.  ed.  380,  24 
Sup.  Ct.  Rep.  199;  Clark  v.  Northampton 
Nat.  Bank,  160  Mass.  26,  35  N.  £.  108; 
Lowell  V.  International  Trust  Co.  86  C.  C. 
A.  137,  158  Fed.  781. 

In  New  York  County  Nat.  Bank  v.  Mas- 
sey, supra,  the  court  said:  "It  cannot  be 
doubted  that,  except  under  special  circum- 
stances, or  where  there  is  a  statute  to  the 
contrary,  a  deposit  of  money  upon  general 
account  with  a  bank  creates  the  relation  of 
debtor  and  creditor.  The  money  deposited 
becomes  a  part  of  the  general  fund  of  the 
bank,  to  be  dealt  with  by  it  as  other 
moneys, — to  be  lent  to  customers  and  part- 
ed with  at  the  will  of  the  bank;  and  the 
right  of  the  depositor  is  to  have  this  debt 
repaid  in  whole  or  in  part  by  honoring 
checks  drawn  against  the  deposits.  It  cre- 
ates an  ordinary  debt,  not  a  privilege  or 
right  of  a  fiduciary  character." 

But  in  that  case  the  facts  did  not  show 
a  deposit  for  a  special  purpose,  with  the 
knowledge  and  consent  of  the  bank,  but 
only  a  deposit  in  the  ordinary  course  of 
business.  In  such  a  case  the  authorities 
are  uniform  that  the  bank  has  the  right  to 
set  off  its  notes  against  the  deposits. 

In  Clark  v.  Northampton  Nat.  Baiik,  su- 
pra, the  case  seems  to  have  turned  on  a 
finding  of  fact  by  the  lower  court.  The 
court  said  as  follows:  'The  amount  of  the 
notes  is  to  be  set  off  against  the  balance 
due  on  account  of  the  deposits  at  the  time 
of  the  commencement  of  the  proceedings  in 
bankruptcy,  unless  the  deposits  made  after 
March  8,  1892,  are  to  be  considered  as  made 
with  a  view  to  give  a  preference  or  to  ef- 
fect a  fraudulent  transfer  of  property,  con- 
trary to  the  statute  relating  to  insolvency, 
or  as  made  upon  a  trust  for  creditors. 
.  .  .  Whether  these  deposits  were  made 
in  violation  of  either  §  96  or  §  98  of  Pub. 
Stats,  chap.  157  was  a  question  of  fact,  and 
the  court,  trying  the  case  without  a  jury, 
has  found  that  they  were  not  so  made. 
.    •    •    On  the  facts  found  by  the  court,  the 
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rulings  on  this  part  of  the  case  were  right. 

*'\Ve  are  not  certain  that  the  exceptions 
set  out  all  the  evidence.  Enough,  however, 
is  recited  to  show  that  the  plaintiff  had 
some  ground  to  contend  that  after  March 
8th  the  bank  knew  that  the  business  of  the 
Florence  Tack  Company  was  being  carried 
on  with  a  view  of  converting  its  assets  into 
cash,  for  the  benefit  of  its  creditors,  and 
that  the  company  must  either  effect  a  com- 
promise with  its  creditors  or  go  into  insol- 
vency. The  money  received  after  March 
dth  ought,  perhaps,  to  have  been  specially 
deposited;  but  this  was  not  done,  and  the 
account  of  the  tack  company  with  the  bank 
continued  unchanged  in  form.  There  is  evi- 
dence that  the  defendant's  cashier  under- 
stood that,  after  March  8th,  checks  were  to 
be  drawn  only  to  'pay  the  help'  of  the  com- 
pany; but  there  is  also  evidence  that  checks 
were  in  fact  drawn  for  other  purposes  and 
were  paid.  There  appears  to  be  no  doubt 
that  the  officers  of  the  bank  knew  of  the 
insolvency  of  the  company  on  March  8th. 
Still,  it  is  a  question  of  fact  whether  the 
transactions  between  the  company  and  the 
bank  after  March  8th  were  had  under  an 
implied  contract  or  understanding  on  the 
part  of  both  parties,  different  from  that 
which  existed  before.  The  [lower]  court 
has  in  effect  found  that  after  March  8th 
the  money  continued  to  be  deposited  and 
checks  to  be  drawn  upon  the  same  under- 
standing as  that  which  existed  before  that 
time;  that  is,  upon  the  understanding  that 
the  relation  of  the  parties  continued  to  be 
the  ordihary  one  of  a  depositor  with  a  bank 
of  discount  and  deposit.  We  cannot  say,  as 
a  matter  of  law,  that  this  finding  was 
wrong.  It  was  for  the  court  below  to  draw 
the  proper  inferences  of  fact,  and  the  ex- 
ceptions disclose  no  errors  of  law." 

In  Lowell  v.  International  Trust  Co.  su- 
pra, it  was  said:  "Portions  of  the  propo- 
sitions submitted  to  us  by  the  trustee  al- 
lege that  the  bankrupt  had  been  insolvent 
for  a  considerable  time,  and  that  during 
that  period  it  had  been  struggling  along 
with  its  business,  with  some  support  from 
its  creditors,  and  with  an  understanding 
between  the  International  Trust  Company 
and  some  other  creditors,  by  virtue  of  which 
all  of  them,  including  the  International 
Trust  Company,  should  receive  certain  pro 
rata  benefits  out  of  whatever  funds  might 
come  from  the  Thomas  &  Pike  Coal  Com- 
pany. Therefore  it  is  claimed  that  the  funds 
now  sued  for  are  held  by  the  International 
Trust  Company  in  a  quasi  trust,  enforce- 
able by  the  trustee." 

The  court  held:  "A  trustee  in  bankrupt- 
cy has  no  interest  which  he  can  enforce  for 
the  benefit  of  general  creditors  in  an  arrange- 
ment between  the  bankrupt  and  certain 
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creditors,  by  which  money  deposited  with 
one,  which  was  a  bank,  was  to  be  held  in 
trust  and  distributed  pro  rata  between  them, 
and  which  was  not  prohibited  by  the  bank- 
ruptcy statute." 

The  facts  appearing  in  Lowell  y.  Interna- 
tional Trust  Co.  are  very  different  from  the 
facts  presented  on  the  present  record.  There 
tlie  trustee  was  seeking  to  enforce  a  contract 
between  the  bankrupt  and  certain  creditors, 
in  the  present  instance,  the  fund  was  ac- 
cumulated in  defendant  bank  for  the  benefit 
of  all  the  creditors,  and  the  bank  had  be- 
come a  party  to  the  arrangement.  In  the 
present  case,  the  trustee  clearly  has  a  right 
to  recover  a  fund  which  had  be«n  deposited 
by  the  bankrupt  for  the  benefit  of  all  the 
creditors. 

We  are  therefore  of  opinion  that  the  bank 
is  estopped,  by  its  conduct  and  by  its  agree- 
ment with  the  other  creditors,  from  assert- 
ing any  right  to  a  set-off  against  the  funds 
derived  from  the  sales  of  the  stock  of  the 
furniture  company,  and  that  the  decree  of 
the  chancellor,  so  holding,  was  correct;  and 
the  same  is  affirmed. 
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V. 

POSTAL    TELEGRAPH   CABLE    COMPA- 
NY, Appt. 

(138  Wis.  648,.  120  N.  W.  399.) 

Conflict  of  laws  ^  telesram  —  breach 
of  contract. 

The  courts  of  the  forum  will  not,  in  an 
action  to  recover  damages  for  nondelivery  of 
a  telegram,  enforce  a  provision  of  a  con- 
tract for  transmission  of  the  message  limit- 
ing the  liability  of  the  company,  which  is 
void  Under  the  public  policy  of  the  fonim, 
although  it  is  valid  in  the  state  where  the 
contract  was  made  and  in  that  where  the 
breach  occurred,  so  that  no  action  could 
have  been  brought  for  the  breach  in  either 
state.  ^ 

(March  30,  1909.) 

Note,  —  Law  governing  Udbility  of  telC' 
graph  company. 

This  note  is  supplementary  to  notes  in  h 
L.R.A.(N.S.)  751,  and  23  L.R.A.rN.S.)  648. 
These  notes  treat  the  question  simply  from 
the  point  of  view  of  private  international 
law,  and  do  not  deal  with  the  applicabilitT 
of  local  statutes  or  rules  as  affected  by  the 
interstate  commerce  clause  of  the  Federat 
Constitution. 

In  Western  U.  Teleg.  Co.  ▼.  Fuel  (Ala.) 
61  So.  571,  an  action  by  the  sender  for 
breach  of  a  contract  to  transmit  and  de- 
liver a  telegram  sent  from  a  point  in  Ten- 
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A  PPEAL  by  defendant  from  a  judgment  cf 
A  tlie  Circuit  Court  for  Dane  County  in 
piaintiirs  favor  in  an  action  brought  to  re- 
cover damages  alleged  to  have  been  caused 
by  negligent  failure  promptly  to  deliver  a 
telegram  affirmed. 

Statement  by  Marshall,  J.r 

Action  for  damages  for  negligence  respect- 
ing delivery  of  a  telegram. 

These  facta  were  stated  for  a  cause  of  ac- 
tion: Defendant,  a  New  York  corporation, 
at  the  city  of  New  York,  December  19,  1906, 
at  ahout  noon,  eastern  time,  received  from 
plaintiff  a  message  to  be  transmitted  by  its 
telegraph  system  to  a  person  in  the  city  of 
(.liicago,  at  100  Washington  street,  for  the 
purpose  of  avoiding  having  such  person  make 
a  useless  trip  from  such  city  to  the  city  of 
Xew  York,  as  he  contemplated  doing,  start- 
ing on  the  2  o'clock  p.  li.,  central  time,  train 
on  such  day.  The  message  was  important, 
which  fact  defendant  was  duly  notified  of 
at  the  time  it  was  delivered  for  transmis- 
sion. Defendant  was  also  fully  informed  of 
the  necessity  of  the  message  reaching  the 


person  to  whom  it  was  addressed  before  the 
leaving  time  of  such  train  on  such  day. 

Had  the  message  been  expeditiously  trans- 
mitted and  delivered,  it  would  have  been 
received  by  the  person  to  whom  it  was  ad- 
dressed before  12  o'clock  noon,  central  time, 
December  19th  aforesaid,  and  in  ample  time 
to  have  prevented  the  addressee  from  start- 
ing on  the  journey  to  New  York.  It  was  re- 
ceived at  defendant's  office  at  the  Palmer 
House  in  Chicago  at  forty  six  minutes  past 
11  A.  M.,  central  time,  on  the  day  it  was 
sent,  but  was  not  delivered  at  the  place  to 
which  it  was  addressed  until  noon  of  the 
next  day.  By  reason  thereof  the  addressee 
started  and  made  the  journey  to  New  York 
when  he  otherwise  would  not  have  done  so, 
to  the  damage  of  the  plaintiff  in  the  sum  of 
$167.37. 

Defendant  for  a  defense  pleaded,  among 
other  things,  that  plaintiff  wrote  his  message 
on  one  of  defendant's  ordinary  blanks,  con- 
taining on  the  face  this  language:  "The 
Postal  Telegraph  Cable  Company  .  .  . 
transmits  and  delivers  this  message  subject 
to  the  terms  and  conditions  printed  on  the 


nessee  to  a  point  in  Alabama,  the  court  re- 
ferred the  question  as  to  the  right  to  re- 
cover for  mental  anguish  to  the  law  of 
Alabama  as  the  place  of  performance  of  the 
contract.  This  is  in  accord  with  other  de- 
cisions in  Alabama,  but,  as  shown  in  the 
earlier  notes  is  contrary  to  the  weight  of  au- 
thoritv  elsewhere. 

Thus,  no  recovery  can  be  had  for  mental 
anguish  from  delay  in  transmission  of  a 
telegram  sent  from  a  point  in  Missouri  to  a 
point  in  Arkansas  (the  law  of  which  allows 
such  damages),  the  negligence  having  oc- 
curred in  Missouri,  by  the  law  of  which  no 
recovery  can  be  had  for  mental  anguish 
alone.  Western  U.  Teleg.  Co.  v.  Crenshaw 
(Ark.)  ]25  S.  W.  420. 

So,  damages  cannot  be  recovered  for  men- 
tal anguish  for  negligence  in  transmission  ot 
a  telegram  sent  from  a  point  in  Kansas  to 
a  point  in  Arkansas,  where  the  delay  oc- 
curred either  in  Kansas  or  Missouri,  neither 
of  which  states  permits  recovery  for  mental 
anguish.  Western  U.  Teleg.  Co.  v.  See 
(Ark.)  326  S.  W.  78. 

In  Brown  v.  Western  U.  Teleg.  Co.  (S.  C.) 
<>7  S.  £.  146,  the  statute  of  South  Carolina 
permitting  recovery  for  mental  anguish  was 
held  applicable  in  an  action  by  the  sendee  of 
^  telegram  sent  from  a  point  in  South  Caro- 
lina to  a  point  in  the  District  of  Columbia, 
without  refei'ence  to"  the   place   where   the 
aetual  negligence  occurred.  From  some^arts 
of  the  opinion  it  would  seem  that  the  decision 
is  referred  to  the  general  rule  sustained  by 
the  two  cases  just  cited  and  by  many  others 
eited  in  the  earlier  notes,  that  the  contract 
i>  governed  by  the  law  of  the  place  in  which 
»t  is  made  and  from  which  the  telegram  is 
sent;  but  other  parts  of  the  opinion  seem 
to  indicate  that   the   decision   was   on    the 
pround  that  the  delict  was  to  be  regarded  as 
28  L.R.A.(N.S.) 


having  its  situs  in  South  Carolina,  from 
which  state  the  telegram  was  sent,  irre- 
spective of  the  place  where  the  negligcnco 
actually  occurred.  The  latter  view  woiiM 
seem  to  be  opposed  to  the  position  in  Bal- 
dcrston  v.  Western  U.  Teleg.  Co.  79  S.  C. 
160,  60  S.  E.  435  (cited  in  the  note  in  23 
L.R.A.(N.S.)  651),  that  the  situs  of  the 
delict  is  in  the  state  in  which  the  telegram 
is  to  be  delivered,  irrespective  of  the  place  of 
the  actual  negligence.  If  the  decision  in  the 
Brown  Case  may  be  regarded  as  referable  to 
the  principle  above  stated  with  reference  to 
the  contract  of  the  telegraph  company,  it  is 
reconcilable  with  the  result  reached  in  the 
Balderston  Case,  which  was  an  action  ex 
delicto,  and  was  governed,  as  the  court 
expressly  said,  not  by  the  principles  applica- 
ble to  contracts,  but  by  those  applicable  to 
torts.  See,  in  this  connection,  the  case  of 
Western  U.  Teleg.  Co.  v.  Griffin,  92  Ark. 
219,  122  S.  W.  489  (discussed  in  the  note 
in  23  L.R.A.(N.S.)   652). 

In  Western  U.  Teleg.  Co.  v.  Burris,"170 
Fed.  72,  an  action  by  tlie  adu lessee  of  a  tele- 
gram sent  from  a  point  in  Oklahoma  ad- 
dressed to  a  point  in  Arkansas,  which,  be- 
cause of  the  negligence  of  the  company,  nev- 
er reached*  destination,  the  court  held,  in  ef- 
fect, that  the  rule  of  the  Federal  court 
which  denies  recovery  against  a  telegraph 
company  for  mental  anguish  caused  by  delay 
in  the  delivery  of  a  message  would  govern 
except  so  far  as  the  question  might  be  af- 
fected by  local  statute,  and  further,  upon 
the  authoritv  of  Arkansas  cases  cited  in  the 
previous  notes,  that  there  could  .be  no  re- 
covery under  the  Arkansas  statutes  under 
the  circumstances  of  the  case,  the  negligence 
not  having  occurred  in  Arkansas,  but  in 
Missouri,  by  the  law  of  which  there  can  be 
no  recovery  for  mental  anguish  alone,  un* 
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back  of  this  blank.  ,  •  .  Send  the 
following  message  without  repeating  subject 
to  the  terms  and  conditions  printed  on  the 
back  hereof,  which  are  hereby  agreed  to." 
The  indorsement  contained  this  language: 
"To  guard  against  mistakes  or  delays,  the 
sender  of  a  message  should  order  it  repeated, 
that  is,  telegraphed  back  to  the  originating 
office  for  comparison.  For  this  one-half  regu- 
lar rate  is  charged  in  addition.  It  is  agreed 
between  the  sender  of  the  message  written  on 
the  face  hereof  and  the  Postal  Telegraph 
Cable  company,  that  said  company  shall  not 
be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  nondelivery,  of 
any  unrepeated  message  beyond  the  amount 
received  for  sending  the  same;  nor  for  mis- 
takes or  delays  in  the  transmission  or  de- 
livery, or  for  nondelivery,  of  an  unrepeated 
message  beyond  fifty  times  the  sum  received 
for  sending  the  same,  unless  specially  in- 
sured. .  .  ."  Plaintiflf  did  not  request 
to  have  the  message  repeated  nor  to  have  it 
insured.  The  sum  paid  for  the  service  was 
40  cents. 

The  case  turned  on  whether  the  language 
of  the  indorsement  was  binding  upon  plaintiff 
as  a  part  of  his  contract  with  defendant  re- 
specting the  transmission  and  delivery  of  the 
message.  In  respect  thereto  the  trial  court 
decided  in  plaintiff's  favor,  and  also  fo\md 
all  matters  of  fact  set  forth  in  the  coQiplaint, 
and  held,  by  reason  thereof,  that  plaintiff 
was  entitled  to  judgment  as  prayed  for  in 
the  complaint.  Judgment  was  accordingly 
rendered. 

Messrs.  Tenneys,  Hall,  Da  vies,  &  San^- 
dcrson,  for  appellant: 

The  courts  of  one  state  will  enforce  a 
valid  contract  of  another  s^lsitc  which  is  con- 
trary to  the  provisions  of  the  law  or  the 
public  policy  of  the  former,  if  such  contract 
in  fact  is  not  contra  honoa  mores. 


Bull  v.  Augustine,  23  Wis.  383;  Schoen- 
berg  V.  Adler,  105  Wjs.  64i),  81  N.  V\ .  3055; 
Shaw  V.  Postal  Teleg.  i  Cable  Co.  79  Miss. 
670,  56  L.R.A.  486,  39  Am.  St.  Rep.  6«6,  31 
Sa  222;  Brown  v.  American  Finance  Co.  31 
Fed.  616. 

The  transmission  of  the  telegram  in  ques- 
tion was  business  done  outside  of  the  forum 
by  contract  made  outside  thereof,  was  entire- 
ly to  be  performed  outside  thereof,  and  is 
not  governed  by  the  public  policy,  nor  by  the 
express  law  thereof,  since  it  is  a  New  York 
contract  and  falls  within  the  approval  of  the 
public  policy  of  the  United  States  relative 
to  the  control  of  interstate  commerce. 

Primrose  v.  Western  U.  Teleg.  Co.  154  U. 
S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep.  1098; 
Western  U.  Teleg.  Co.  v.  Coggin,  15  C.  C.  A- 
231,  32  U.  S.  App.  245,  68  Fed.  137;  Hart- 
ford F.  Ins.  Co.  V.  Chicago,  M.  &  St.  P.  K 
Co.  62  Fed.  906. 

Messrs.  Olin  A  Butler,  for  respondent: 

The  condition  as  to  defendant's  liabilitj 
will  not  be  enforced  in  Wisconsin,  even 
though  valid  where  made,  since  it  contra- 
venes the  public  policy  of  this  state. 

The  Kensington,  183  U.  S.  263,  269,  46 
L.  ed.  190,  193,  22  Sup.  Ct.  Rep.  102;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Teeters,  166  Ind.  335, 
5  L.R.A.(N.S.)  426,  77  N.  E.  599;  Interna- 
tional &  G.  N.  R.  Co.  V.  Vandeventer.  48 
Tex.  Civ.  App.  366,  107  S.  W.  560;  Atlan- 
ta &  W.  P.  R.  Co.  V.  Broome,  3  Ga.  App.  641, 
60  S.  E.  355 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Gar- 
diner, 51  Neb.  70,  70  N.  W.  508;  North- 
ern P.  R.  Co.  V,  Kempton,  71  C.  C.  A.  246, 
138  Fed.  992;  Bartlett  v.  Collins,  109  Wis. 
477,  83  Am.  St.  Rep.  928,  85  N.  W.  703; 
Wight  V.  Rindskopf,  43  Wis.  344;  Bain  v. 
Northern  P.  R.  Co.  120  Wis.  412,  98  N.  W. 
241 ;  Bearing  v.  McKinnon  Dash  &  Hard- 
ware Co.  165  N.  Y.  78,  80  Am.  St.  Rep.  708. 
58  N.  E.  773;  Logan  v.  Postal  Teleg.  &  Cable 
Co.   157  Fed.  570;   Mackey  v.  Petti  John,  6 


accompanied  by  personal  injury  or  pecuni- 
ary loss.  (The  question,  however,  whether 
the  right  to  recover  damages  for  mental  an- 
guish, or  other  questions  affecting  the  con- 
tract, are  to  be  determined  in  accordance 
with  the  rule  of  the  state  courts  or  in  ac- 
cordance  with  the  rule  of  the  Federal  courts, 
is  not  within  the  scope  of  these  notes.) 

In  Stone  v.  Postal  Teleg.  Co.  (R.  I.)  76 
Atl.  762,  it  was  held,  in  an  action  by  the 
sendee,  that  the  validity  and  effect  of  regu- 
lations printed  on  the  back  of  the  form  on 
which  the  message  was  written,  making  the 
filing  of  a  written  notice  of  claim  within 
sixty  days  a  condition  of  liability,  and  ex- 
empting the  company  from  liability  beyond 
the  cost  of  the  message  unless  the  sanie  is 
repeated,  were  to  be  determined  by  the  law 
of  another  state  where  the  message  originat- 
ed, notwithstanding  that  the  delay  occurred 
in  Rhode  Island  in  the  delivery  of  the  tele- 
28  L.R.A.(N.S.) 


gram  in  that  state.  The  court  said  that  the 
plaintiff's  action,  though  in  tort,  could  only 
be  maintained  because  he  was  able  to  show 
the  violation  of  some  duty  which  the  com- 
pany owed  to  him  arising  out  of  the  contract 
between  the  company  and  the  sender  of  the 
message,  and  that  the  action  was,  ftierefore, 
founded  upon  and  limited  by  that  contract. 
In  Western  U.  Teleg.  Co.  v.  Douslass 
(Tex.  Civ.  App.)  124  S.  W.  488,  the  validity 
of  a  stipulation  in  a  contract  to  transmit  a 
message  from  a  point  in  Alabama  to  a  point 
ill  Texas,  requiring  notice  of  claim  to  be 
given  within  sixty  days,  was  referred  to  the 
law  of  Texas,  by  which  it  was  invalid,  upon 
the  ground  that  the  stipulation  was  one  of 
limitation  affecting  the  remedy  as  distin- 
guishable from  the  substantive  rights  of  the 
parties,  and  was,  therefore,  governed  by  the 
law  of  the  fonim. 
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Kan.  App.  57,  49  Pac.  636;  Disconto  Gesell- 
schaft  V.  Umbreit,  127  Wis.  651,  15  iL.R.A. 
(NJS.)  1045,  115  Am.  St.  Rep.  1063,  106  N. 
W.  821. 

No  question  of  interstate  commerce  is  in- 
volved in  denying  validity  to  a  contract  as 
against  public  policy,  especially  where  it  is 
invalid  by  the  principles  of  the  common  law. 

Western  U.  Teleg.  Co.  v.  James,  162  U.  S. 
650,  660,  661,  40  L.  ed.  1105,  1108,  1109,  16 
Sup.  Ct  Rep.  934;  Postal  Teleg.  Cable  Co. 
V.  Umstadter,  103  Va.  742,  50  S.  E.  259,  2 
A  &  £.  Ann.  Cas.  511. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

It  may  be  conceded,  for  the  purposes  of 
this  case,  that  the  place  of  the  contract  be- 
tween plaintiff  and  defendant  was  New  York, 
and  that  by  the  law  of  such  state  the  provi- 
sion on  the  back  of  the  message  was  a  valid 
part  of  the  agreement.  Elwood  v.  Western 
U.  Teleg.  Co.  45  N.  Y.  549,  6  Am.  Rep.  140 ; 
Breese  v.  United  States  Teleg.  Co.  48  N.  Y. 
132,  8  Am.  Rep.  526;  Young  v.  Western  U. 
Teleg.  Co.  65  N.  Y.  163;  Kiley  v.  Western  U. 
Teleg.  Co.  109  N.  Y.  231,  16  N.  E.  75;  Pear- 
sail  V.  Western  U.  Teleg.  Co.  124  N.  Y. 
256-267,  21  Am.  St.  Rep.  662,  26  N.  E.  534. 
In  connection  with  that,  it  must  be  conceded, 
since  the  tort  was  conunitted  in  the  state  of 
Illinois,  the  cause  of  action,  such  as  there 
was,  grew  out  of  a  violation  of  the  laws  of 
that  state.  But  neither  of  such"  cqnce^ons 
nor  the  fact,  if  it  be  a  fact,  that  an  action 
on  the  claimed  liability  could  not  be  n^ain- 
tained  in  the  courts  of  New  York  or  those 
of  Illinois,  settles  the  question  of  whether 
it  was  proper  for  the  courts  of  this  state  to 
entertain  it. 

It  has  long  been  settled  here  that  such  a 
provision  as  that  in  question  is  void  as  con- 
trary to  public  policy.  Hibbard  v.  Western 
I'.  Teleg.  Co.  33  Wis.  558,  14  Am.  Rep.  775; 
Candee  v.  Western  ¥.  Teleg.  Co.  34  Wis.  471, 
17  Am.  Rep.  452.  So  we  turn  to  this  ques- 
tion: Can  a  contract  which  is  so  contrary 
to  the  public  ^licy  of  this  state  as  to  be 
void  if  made  here,  be,  nevertheless,  judicial- 
ly enforced  here,  if  valid  in  the  state  where 
it  was  made  or  breached  ? 

The  general  rule  is  that  a  contract  is  gov- 
erned by  the  law  of  the  place  thereof.  If  by 
such  law  it  is  valid,  it  is  likewise  valid 
everywhere.  That,  like  most  general  rules, 
is  not  universal.  It  has  exceptions.  The 
doctrine  as  to  such  exceptions  is  stated  in  2 
Kent's  Com.  14th  ed.  458,  to  the  effect  that 

the  courts  of  one  state  will  not  enforce  con- 
tracts which,  though  valid  in  the  place  where 

made,  contravene  their  policy.     Bartlett  v. 

Collins,  109  Wis.  482,  83  Am.  St.  Rep.  928, 

85  X.  W.  703. 
The  doctrine  as  to  recognition  of  foreign 
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contracts  in  the  courts  of  a  state,  if  invalid 
by  the  laws  of  the  home  jurisdiction,  rests 
in  comity.  Therefore,  it  must  necessarily 
rest  in  sound  judicial  discretion  to  limit  it, 
and  its  general  limitations  exclude  those 
agreements  which  are  injurious  to  public 
rights,  or  offend  against  public  morals,  or 
contravene  public  policy,  or  violate  public 
law  as  recognized  in  the  place  of  the  forum. 
Many  illustrations  of  this  are  found  in  the 
books,  some  of  which  are  cited  to  our  atten- 
tion by  counsel  for  respondent.  Chicago,  B. 
&  Q.  R.  Co.  V.  Gardiner,  51  Neb.  70,  70  N. 
W.  508;  International  &  G.  N.  R.  Co.  v. 
Vandeventer,  48  Tex.  Civ.  App.  366,  107  S. 
W.  560;  Building  &  L.  Asso.  v.  Griffin,  90 
Tex.  490,  39  S.  W.  656;  Northern  P.  R.  Co. 
V.  Kempton,  71  C.  C.  A.  246,  138  Fed.  992; 
Union  Locomotive  &  Exp.  Co.  v.  Erie  R.  Co. 
37  N.  J.  L.  23;  Commonwealth  Mut.  F.  Ins. 
Co.  V.  Hayden  Bros.  60  Neb.  636,  83  Am.  St. 
Rep.  545,  83  N.  W.  922;  Pennsylvania  Co.  v. 
Kennard  Glass  &  Paint  Co.  59  Neb.  435-445, 
81  N.  W.  372;  Liverpool  &  G.  W.  Steam  Co. 
V.  Phenix  Ins.  Co.  (The  Montana)  129  U. 
S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469; 
Knott  V.  Botany  Worsted  Mills,  179  U.  S. 
69^71,  45  L.  ed.  90-93,  21  Sup.  Ct.  Rep.  30; 
The  Guildhall  (D.  C.)  68  Fed.  796;  The 
Glenmavis  (D.  C.)  69  Fed.  472;  The  Ken- 
sington, 183  U.  S.  263-269,  46  L.  ed.  190- 
193,  22  Sup.  Ct.  Rep.  102;  Story,  Confl.  L. 
§§  38,  244. 

An  examination  of  those  authorities  will 
leave  no  doubt  respecting  the  principle  stat- 
ed. Everv  state,  within  certain  limitations 
not  necessary  here  to  indicate,  has  a  consti- 
tutional right  to  establish  its  own  peculiar 
policy.  That  may  be  done  by  legislative  en- 
actment or  by  judicial  conception  and  inter- 
pretation of  the  common  law.  When  done 
its  courts  should,  and  always  aim  to,  admin- 
ister the  public  will  by  giving  effect  to  such 
policy.  "The  general  principle  that  the  lex 
loci  governs  as  to  the  validity  of  contracts 
is  subordinate  to  and  qualified  by,"  as  said 
by  White,  Justice,  in  the  Kensington,  supra, 
the  supreme  principle  which  inheres  in  the 
very  nature  of  sovereignty,  that  comity  can- 
not'set  at  naught  the  public  policy  of  a  coun- 
try. Under  that  principle  courts  have  uni- 
formly regarded  the  public  policy  of  the 
place  of  the  forum  as  superseding  the  right 
of  a  defendant  to  the  benefit  of  a  defense 
which  he  might  have  at  the  place  of  the  con- 
tract, but  which  is  directly  contrary  to  the 
public  policy  of  the  jurisdiction  where  it  is 
sought  to  be  enforced.  That  doctrine  has  at 
times  been  vigorously  attacked  as  contrary 
to  the  Constitution  of  the  United  States,  but 
never  successfully,  and  it  has  been  nowhere 
more  uniformly  applied  than  by  the  Federal 
Supreme  Court. 

What  has  been  said,  necessarily,  disposes 
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of  this  appeal  in  favor  of  respondent.  The 
stipulation  against  responsibility  for  negli- 
gence, as  we  iiave  seen,  would  be  void  in  a 
Wisconsin  contract  by  the  settled  unwritten 
law  of  the  state,  supposed  to  be  reasonably 
necessary  for  the  protection  of  our  citizens 
and  all  persons  submitting  to  our  laws  or  in- 
voking their  aid  through  the  instrumentali- 
ty of  our  courts.  It  would  not  only  be  void 
by  state  policy,  judicially  declared,  but  by 
the  written  law  as  well.  Section  1778,  Stat. 
1898,  provides  that  *'any  person,  association, 
or  corporation  operating  or  owning  any  tele- 
graph or  telephone  line  doing  business  in  this 
state  shall  be  liable  for  all  damages  occa- 
sioned by  the  failure  or  negligence  of  their 
operators,  servants,  or  employees  in  receiv- 
ing, copying,  transmitting,  or  delivering  de- 
spatches or  messages."  Therefore,  the  courts 
will  not  lend  their  aid  to  enforce  such  a  stip- 
ulation, regardless  of  where  made,  either  as 
a  basis  for  attack  or  defense.  ^ 

The  judgment  is  affirmed. 

Win  slow,  Ch.  J.,  took  no  pari. 


PENNSYIiVANIA    SUPREME    COURT. 

JOHN  R.  CAMERON  et  al.,  Appts., 

V. 

CITY  OF  CARBONDALE.     ■ 

(227  Pa.   473,   76  Atl.   198.) 

Injunction    —    municipality    —    extin- 
fCuishment  of  fire. 

A  mandatory  injunction  will  not  be  is- 
sued to  compel  a  municipal  corporation  to 
extinguish  a  fire  in  a  mine  within  its  limits, 
which  is  on  private  property  and  was  start- 
ed without  any  wrongdoing  on  its  part. 

(March  34,  1910.) 

A  PPEAL  by  plaintiffs  from  a  decree  of  the 
jl\  Court  of  Common  Pleas  for  Lackawanna 
County  dismissing  a  bill  filed  to  compel  the 
city  of  Carbondale  to  extinguish  a  subter- 
ranean fire  upon  certain  private  property 
within   its  limits.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vosburgr  A  Dawson,  for  appel- 
lants : 

A  municipality  can  be  compelled  to  abate 
a  public  nuisance  consisting  of  an  immense 

Note. —No  other  case  has  been  found  in- 
volving the  duty  of  a  municipality  to  extin- 
guish a  mine  fire  within  its  corporate  lim- 
its. The  case  of  McCabe  v.  Watt,  growing 
out  of  the  same  fire,  in  which  the  court  re- 
fused to  compel  the  mine  owners  to  extin- 
guish the  fire,  is  reported  in  24  L.R.A.(N.S.) 
274. 
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mine  fire,  which  injures  the  health  and  prop- 
erty of 'a  great  many  of  the  citizens  thereof. 

McCabe  v.  Watt,  224  Pa.  259,  73  Atl.  455; 
Tiedeman,  Pol.  Power,  p.  440;  Farnsworth 
V.  Boston,  126  Mass.  1;  Bancroft  v.  Cam- 
bridge, 126  Mass.  438;  Welch  v.  Boston,  12& 
Mass.  442,  note;  Philadelphia  &R.R.  Co.  t. 
Philadelphia,  47  Pa.  325;  Philadelphia  t. 
Scott,  81  Pa.  80,  22  Am.  Rep.  738;  Chicago 
V.  O'Brien,  111  111.  532;  Com.  v.  Eaaton,  a 
Northampton  Co.  Rep.  321. 

Action  on  the  part  of  the  city  of  Carbon- 
dale  is  not  a  matter  of  Jlseretion. 

Tiedeman,  Mun.  Corp.  §  302,  p.  747;  2 
Beach,  £q.  Jur.  §  668,  p.  745;  15  Am.  k  Eng. 
iilnc.  Law,  p.  1167;  Brower  v.  New  York,  J 
Barb.  254;  Baltimore  v.  Marriott,  9  Md.  174, 
66  Am.  Dec.  326;  Cochrane  y.  Frostburg,  81 
Md.  54,  27  L.RJ^.  728,  48  Am.  St  Rep.  479, 
31  Atl.  703;  Pittsburgh  v.  Grier,  22  Pa.  65, 
60  Am.  Dec.  65;  Taylor  y.  Cumberhind,  64 
Md.  68,  54  Am.  Rep.  759,  20  AtL  1027; 
Wood,  Nuisances,  2d  ed.  §  749. 

A  municipal  corporation  is  liable  for  al- 
loi^ing  a  nuisance  to  be  maintained  within 
its  limits. 

Mansfield  y.  Bristor,  76  Ohio  St  270.  10 
L.R.A.(N.SJ  806,  118  Am.  St  Rep.  852,  81 
N.  E.  631,  10  A.  &  E.  Ann.  Cas.  767;  Mark- 
wardt  y.  Guthrie,  18  Okla.  32,  9  L.RJL 
(N.S.)  1150,  90  Pac.  26,  II  A.  &  E.  Ann. 
Cas.  581 ;'  Lambom  y.  Covington  Co.  2  Md. 
\  Ch.  409. 

liA»srs^  An  is  Gramcr  and  O'Brien  St 
^elly,  for  appellee: 

The  city  not  only  is  not  bound  to  act  in 
this  ma^^r,  but  it  actually  has  no  autbority 
to  slC^.,  and  if  it  attempted  to  expend  a  large 
sum  from  the  public  moneys  in  an  effort  to 
put  out  tHe  mine  fire^  regardless  of  the  ques- 
tion of  constitutional  limitations,  it  would 
be  an  attempt  to  make  an  illegal  expenditure 
of  the  money  of  the  taxpayers. 

1  Dill.  Mun.  Corp.  121,  127,  138;  28  Cyc 
Law  &  Proc.  p.  258;  LeiJIey  y.  Kite,  192  Pa. 
268,  43  Atl.  959..  . 

The  city  authorities  at  most  haye  a  discre- 
tionary power  to  take  actioff,  and  such  dis- 
cretion cannot  her  controlled  by  the  courts. 

19  Am.  &,  Eng.  Enc^Law,  2d  ed.  pp.  721, 
732. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

The  city  of  Carbondale  was  not  a  party  to 
the  litigation  which  led  to  the  decision  of 
this  court  in  McCabe  y.  Watt,  224  Pa.  259, 
73  Atl.  455,  and  the  question  of  the  legal  ob- 
ligation resting  upon  the  city  to  extinguish 
the  fiames  of  a  subterranean  fire  upon  pri- 
vate property  within  its  limits  was  not  be- 
fore the  court  for  decision.  It  is  a  mistake, 
therefore,  to  assume  that  the  legal  duty  of 
the  city  to  cut  ofiT  or  extinguish  the  fire  un- 
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der  such  circumstances  was  passed  upon  or 
decided  in  that  case.  What  the  authorities 
of  a  municipality  ought  to  do,  in  the  exercise 
of  a  sound  discretion,  when  it  comes  to  grap- 
pling with  a  disastrous  underground  con- 
liagration,  is  one  thing,  and  the  power  of  a 
court, of  equity  to  supervise  or  control  the 
exercise  of  that  discretion  is  another. 

The  caae  was  heard  upon  hill  and  answer, 
and  from  the  answer  the  following  facts  ap- 
pear, which  must  he  taken  as  established: 
( 1 )  There  are  no  methods  in  common  and  or- 
dinary use  which  can  be  utilized  to  put  out 
the  fire  complained  of  in  the  plaintifTs'  bill. 
(2) Whether  the  fire  can  be  extinguished  at 
ail  or  not  is  a  question  of  mining  engineer- 
ing, and  a  question  of  whicli  the  defendant 
has. no  knowledge.  (3)  Before  any  intelli- 
gent effort  can  be  made  to  extinguish  the 
fire,  an  expense  amounting  to  approximately 
$100,000  would  have  to  be  incurred,  and  that 
without  any  assurance  that  such  efTort,  in- 
Tolving  such  a  large  sum  of  money,  would 
be  successful.  (4)  The  defendant  has  no 
apparatus  by  which  it  or  any  of  its  officers 
are  able  to  extinguish  the  fire,  there  is  no  de- 
partment of  defendant  city  in  any  way 
equipped  for  the  purpose  of  extinguishing 
it,  and  there  are  no  officers  of  the  city  com- 
petent to  undertake  to  extinguish  or  confine 
it.  (5)  The  defendant  is  entirely  without 
means  with  which  to  put  out  the  fire  in  ques- 
tion. 

Upon  the  facts,  which  are  undisputed,  the 
court  below  refused  to  award  a  mandatory 
injunction  against  the  city.  Nothing  ap- 
pears in  the  record  to  indicate  that  the  offi- 
cers of  the  city  are  not'  acting  in  good  faith, 
or  in  the  exercise  of  their  best  judgment. 
They  cannot  be  required  to  do  an  impossible 
or  an  impracticable  thing.  It  may  be  that 
the  cost  of  the  effort  demanded  by  appellants 
to  extinguish  the  underground  flames  would 
exceed  the  damage  resulting  from  the  fire. 
It  must  be  remembered  that  the  city  of  Car- 
bondale  is  in  no  way  responsible  for  the  ex- 
istence of  the  fire.  It  started  upon,  and  is 
still  confuted  to,  private  property.  The  situ- 
ation IS  an  extraordinary  one,  and  the  record 
presents  nothing  to  indicate  that  the  city 
authorities  have  gone  beyond  their  discre- 
tionary power  in  refusing  to  act  in  the 
premises.  It  is  not  for  the  courts  to  super- 
vise or  control  the  fair  exercise  of  judgment 
or  discretion  by  the  city  authorities. 

A  further  good  and  sufficient  reason  tvhy 
a  mandatory  injunction  should  be  refused 
jmder  the  circumstances  of  this  case  is  that 
its  enforcement  would  require  close  and  con- 
tinuous supervision  by  the  court  for  an  in- 
<iefinite  time.  As  our  Brother  Elkin  said  in 
McCabe  v.  Watt,  224  Pa.  253,  258,  24  L.R.A. 
|N^8.)  274,  73  Atl.  453:  "A  mandatory  in- 
JTfflction  should  never  be  granted  when  its 
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enforcement  will  require  too  great  an  amount 
of  supervision  by  the  court.  It  needs  no  ci- 
tation of  authorities  to  sustain  this  proposi- 
tion. It  is  a  fundamental  principle,  and  of 
general  application  in  this  and  other  juris- 
dictions.'' He  then  pointed  out  that  the  en- 
forcement of  the  injunction  asked  for  in  that 
case  would  "require  the  employment  and  su- 
pervision of  a  large  force  of  men  for  a  long 
period  of  time.  Skilful  and  experienced  men 
must  be  employed  to  direct  the  work,  all  of 
which  involves  the  doing  of  something  from 
day  to  day  for  an  indefinite  period,  and  this 
is  what  the  courts  have  said  will  not  be  un- 
dertaken in  the  enforcement  of  their  decrees, 
and,  if  foreseen,  no  such  decree  will  be  en- 
tered.'*  This  language  aptly  described  what 
would  be  called  for  in  the  present  situation, 
and  fully  justified*  the  court  below  in  refus- 
ing a  mandatory  injunction  against  the  city 
of  Car  bond  ale. 

As  stated  by  counsel  for  appellee,  it  is  a 
matter  of  common  knowledge  that  mine  fires 
in  the  anthracite  coal  regions  present  per* 
plexing  and  baffling  questions  of  mining  engi< 
neering,  most  difficult  to  deal  with,  and  at 
times  impossible  to  grapple  with  successful- 
ly. The  principle  under  which  municipali- 
ties may  be  compelled  to  abate  nuisances  up- 
on a  public  highway,  or  arising  out  of  their 
own  neglect  of  duty,  does  not  apply  here. 
The  defendant  city  committed  no  tort.  The 
fire  was  not  permitted  to  start  upon  any 
property  under  her  control,  and  she  is  inno- 
cent  of  any  wrongdoing  in  connection  there- 
with. The  court  below  very  properly  refused 
a  mandatory  injunction  in  this  case. 

The  appeal  is  dismissed,  at  the  cost  of  ap- 
pellants. 


COLORADO  SUPREME  COURT. 

OXFORD  HOTEL  COMPANY,  Appt., 

V. 

OLE  LIND. 

(47  Colo.  57,  107   Pac.  222.) 

Innkeeper  —  liability  for  money  de- 
posited. 

A  guest  departing  from  a  hotel  acts  at 
his  own  risk  in  leaving  money  with  the 
clerk,  to  be  deposited  in  the  safe  until  he 
calls  for  it,  and  cannot  hold  the  hotel  keeper 
responsible  in  case  it  cannot  be  found  when 
he  returns  for  it. 

(February  7,  1910.) 

Note.  —  Duty  of  innkeeper  as  to  effects 
of  one  who  has  left  without  intention 
of  returning  as  guest. 

The  duty  of  an  innkeeper  with  reference 
to  the  care  which  he  is  bound  to  exercise  ov- 
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APPEAL  by  defendant  from  a  judgment  of 
the  County  Court  for  the  City  and  Coun- 
ty of  Denver  in  plaintiff's  favor  in  an  action 
brought  to  recover  certain  money  alleged  to 
have  been  deposited  in  defendant's  safe.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  I>oud  &  Fowler,  for  appellant: 

A  gratuitous  bailee  is  liable  for  gross  neg- 
ligence only. 

Beale,  Innkeepers  &  Hotels,  §§  231-233; 
McDaniels  v.  Robinson,  28  Vt.  387,  67  Am. 
Dec.  720;  Towson  v.  Havre-de-Grace  Bank,  6 
Harr.  &  J.  47, 14  Am.  Dec.  254 ;  Whitemorc  v. 
Haroldson,  2  Lea,  312;  Hoffman  v.  Roessle, 
39  Misc.  787,  81  N.  Y.  Supp.  291 ;  O'Brien  v. 
Vaill,  22  Fla.  627,  1  Am.  St.  Rep.  219,  1  So. 
137;  Hays  v.  Turner,  23  Iowa,  214;  Schouler, 


Bailments  &  Carriers,  §§  285,  298;  Stoir, 
Bailm.  8th  ed.  §  23;  5  Cyc.  Law  &  Proc.  pp. 
181,  186;  22  Cyc.  Law  &  Proc.  pp.  1087, 
1089;  Van  Zile,  Bailm.  §  374. 

The  clerk  acted  without  authority  in  re- 
ceiving the  deposits  from  one  who  was  not  a 
guest. 

Glenn  v.  Jackson,  93  Ala.  342,  12  LJIA 
382,  9  So.  259;  Arcade  Hotel  Co.  v.  Wiatt, 
44  Ohio  St.  32,  68  Am.  Rep.  785,  4  N.  E. 
398;  Taylor  v.  Downey,  104  Mich.  532,  29 
L.R.A.  92,  53  Am.  St.  Rep.  472,  62  N.  W. 
716. 

Messrs.  Georgre  F.  Dunklee  and  O.  E. 
Jackson,  for  appellee: 

Good  faith  requires  a  bailee  without  re- 
ward to  take  reasonable  care  of  the  deposit 


er  the  baggage  and  other  effects  of  one  who 
has  become  a  guest  is  considerably  modified 
as  to  effects  left  upon  the  premises  after 
the  relation  of  innkeeper  and  guest  has  ter- 
minated. Wear. v.  Gleason,  52  Ark.  364,  20 
Am.  St.  Rep.  186,  12  S.  W.  756.  Immediate- 
ly upon  the  termination  of  that  relation  the 
liability  of  the  former,  as  innkeeper,  does 
not,  however,  cease,  but  he  remains  respon- 
sible for  a  reasonable  time  thereafter,  tlic 
duration  of  which  is  to  be  estimated  by  the 
circumstances  of  each  case,  to  enable  the 
guest  to  remove  his  property.  Baehr  v.  Dow- 
ney, 133  Mich.  ]63,  lOa  Am.  St.  Rep.  444, 
94  N.  W.  750;  Maxwell  v.  Gerard,  84  Hun, 
537,  32  N.  Y.  Supp.  849;  Kaplan  v.  Titus, 
64  Misc.  81,  117  N.  Y.  Supp.  944;  Clark  v. 
Ball,  34  Colo.  223,  2  L.R.A.(N.S.)  100,  114 
Am.  St.  Rep.  154,  82  Pac.  529;  Miller  v. 
Peeples,  60  Miss.  819,  45  Am.  Dec.  423. 
And  this  doctrine  holds  true  even  though  he 
receives  no  additional  compensation,  since 
the  profit  received  from  the  entertainment  of 
the  guest  is  regarded  as  sufiicient  considera- 
tion for  the  innkeeper's  promise  to  check 
baggage  or  deliver  it  to  the  place  directed  by 
the  guest.  Giles  v.  Fauntleroy,  13  Md.  126; 
Towson  V.  Havre-de-Grace  Bank,  6  Harr.  & 
J.  47,  14  Am.  Dec.  254;  Miller  v.  Peeples, 
supra. 

But  after  a  reasonable  time  for  the  re- 
moval of  baggajxe  has  elapsed,  the  liability 
of  the  innkeeper,  as  such,  terminates,  and 
the  care  wliich  he  must  thereafter  exercise 
with  reference  to  the  property  of  a  former 
guest  is  tliat  of  a  gratuitous  bailee,  liable 
only  for  gross  negligence.  Adams  v.  Clem, 
41  Ga.  65,  5  Am.  Rep.  524;  Glenn  v.  Jack- 
son, 93  Ala.  342,  12  L.R.A.  382,  9  So.  259; 
Clark  V.  Ball,  supra;  Murray  v.  Marshall, 
9  CoJo.  482,  59  Am.  Rep.  152,  13  Pac. 
580;  Whiteniore  v.  Haroldson,  2  Lea,  312; 
O'Brien  v.  Vaill,  22  Fla.  027,  1  Am.  St.  Rep. 
219,  1  So.  137. 

Thus,  an  innkeeper,  as  such,  is  not  liable 
for  delivering  to  the  wrong  person  a  trunk 
left  by  a  guest  who  stated  that  he  would 
return  in  three  or  four  davs  for  it.  Havs  v. 
Turner,  23  Iowa,  214.  The  court  intimated, 
however,  that  the  plaintiff  might,  if  he  was 
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so  advised,  bring  a  new  action  charging  the 
defendant  as  an  ordinary  bailee. 

Nor  is  an  innkeeper  liable  for  the  loss  of  a 
sum  of  money  which  a  guest,  upon  leaving, 
deposited  with  the  clerk,  taking  his  receipt 
therefor,  but  which  the  gtiest  did  not  return 
to  demand  until  more  than  seven  weeks  had 
elapsed.     Whitemore  v.  Haroldson,  supra. 

A  similar  decision  was  rendered  in  Mc- 
Daniels V.  Robinson,  28  Vt.  387,  67  Am. 
Dec.  720,  with  reference  to  an  innkeeper's 
liability  for  the  loss  of  a  bag  containing 
about  $4,000  in  gold  left  with  the  innkeeper 
for  safe-keeping,  after  its  owner  had  ceased 
to  be  a  guest  and  while  he  was  staying  at 
his  brother's  house.  As  was  well  stated  in 
Arcade  Hotel  Co.  v.  Wiatt,  44  Ohio  St 
32,  58  Am.  Rep.  785,  4  N.  E.  398,  it  is  be- 
yond the  ordinary  duties  of  an  innkeeper  to 
undertake  to  run  a  bank  for  the  benefit  of 
guests  carrying  large  sums  of  money. 

And  in  Gelley  v.  Clerk,  Cro.  Jac.  188,  one 
who  left  his  property  at  an  inn  wliile  he 
went  to  another  place  on  business,  saying 
that  he  would  return  for  it  in  two  or  three 
days,  was  denied  the  right  to  recover  the 
value  of  the  goods  which  had  been  stolen. 
The  court  stated  that  the  rule  as  to  the 
innkeeper's  liability  as  follows:  "Wliere 
he  [the  guest]  leaves  goods  to  keep,  where- 
of the  defendant  [innkeeper]  is  not  to  have 
any  benefit,  and  goes  from  thence  for  two 
or  three  days,  although  he  saith  he  will 
return,  yet  he  is  at  his  liberty,  and  there- 
fore is  not  a  guest  during  tliat  time,  nor 
is  the  innkeeper  chargeable  as  a  common 
hostler  for  the  goods  stolen  during  thai 
time,  unless  he  make  a  special  promise  for 
the  safe-keeping  of  them;  and  the  action 
ought  to  be  grounded  upon  it." 

An  innkeeper  is  liable  only  for  gross  neg- 
ligence in  the  loss  of  a  valise  left  by  a  de- 
parting guest  in  the  office  of  the  hotel,  with- 
out calling  the  attention  of  the  clerk  there- 
to, who  not  knowing  to  whom  it  belonged, 
placed  it  in  a  room  where  baggage  was 
usually  stored.  Stewart  v.  Head,  70  Ga. 
449. 

And  in  Hoffman  v.  Roessle.  39  Misc.  787, 
81  N.  Y.  Supp.  291,  the  court  held  that  the 
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Story,  Bailm.  §§  23,  62;  Smith  v.  First 
Xat.  Bank,  90  Mass.  605,  97  Am.  Dec.  59. 

A  gratuitous  bailee  is  responsible  for  any 
loss  occurring  through  the  want  of  that  de- 
gree of  care  which  good  business  men  should 
exercise  in  keeping  property  of  such  value. 

Preston  t.  Prather,  137  U.  S.  604,  34  L. 
ed.  788,  11  Sup.  Ct.  Rep.  162;  Gray  v.  Mer- 
riam,  148  111.  180,  32  L.R.A.  769,  39  Am.  St. 
Rep.  172,  35  N.  £.  810;  Jones,  Bailm.  37  & 
38:  La  Rev.  Civ.  Code,  art.  2938;  Mariner 
V.  Smith,  5  Heisk.  203. 

Musser,  J.,  delivered  the  opinion  of  the 
court: 

Inasmuch  as  there  was  a  verdict  in  favor 
of  the  plaintiff  below,  who  is  appellee  here, 
the  testimony  given  in  his  behalf,  mainly  his 


own,  will  alone  be  considered.  From  this 
it  appears  that  the  plaintiff  came  to  the  ho- 
tel of  the  appellant  at  7  or  8  o'clock  in  the 
evening  of  June  9th,  engaged  a  room,  paid 
for  it,  and  occupied  it  during  the  night.  The 
plaintiff  was  in  ill  health.  After  engaging 
his  room,  and  during  the  same  evening,  the 
proprietor  of  a  sanatorium  called  upon  him 
at  the  hotel,  and  arrangements  were  made 
whereby  the  plaintiff  was  to  go  to  the  sana- 
torium, and  the  proprietor  was  to  send  a 
conveyance  to  the  hotel  to  take  him  there  be- 
tween 9  and  10  o'clock  the  next  morning. 
During  that  evening  he  counted  his  money 
and  separated  it  into  two  parts.  Tlie  one 
part  consisted  of  $200,  which  he  intended  to 
deposit  in  a  bank.  The  other  part  consisted 
of  $175,  which  he  was  going  to  take  with 


innkeeper  was  not  liable  for  the  loss  of  the 
valise  of  a  guest  who  had  paid  his  bill  and 
departed,  leaving  the  valise,  with  other  bag- 
^de.  in  the  charge  of  an  employee  of  the 
hotel,  which  valise  was  afterwards  delivered 
hy  the  clerk  upon  the  presentation  of  a 
forged  order  by  a  person  whom  the  clerk 
had  frequently  seen  in  the  company  of  the 
former  guest.  The  clerk  was  not  familiar 
with  the  signature  of  the  guest,  and  did 
not  compare  the  signature  in  the  order  with 
that  on  the  hotel  register.  It  does  not  ap- 
prar  how  soon  after  the  guest's  departure 
the  order  referred  to  was  presented.  The 
court  said  that  the  baggage  was  stored  pure- 
ly for  the  accommodation  of  the  plaintiff, 
and  the  defendant  was  therefore  liable  only 
for  gross  negligence.  One  judge  dissented 
from  the  decision,  on  the  ground  that  the 
innkeeper  did  not  exercise  the  care  ex- 
pected of  such  a  bailee,  by  delivering  the 
haggage  upon  the  forged  order  of  one  who 
hiul  lately  been  a  guest.  This  case  was 
criticized  in  Kaplan  v.  Titus,  supra. 

The  court  in  the  Hoffman  Case  followed 
the  doctrine  laid  down  in  Wintermute  v. 
Hark,  5  Sandf.  242,  in  which  it  was  held 
that  a  guest  who  leaves  property  behind  him 
upon  terminating  his  relation  with  the 
hotel  does  so  at  his  peril. 

A  guest  who  deposited  with  the  clerk  a 
large  sum  of  money  a  short  while  after  he 
had  surrendered  his  room  cannot  recover 
for  the  loss  of  the  same,  from  the  innkeeper, 
on  the  ground  that  the  deposit  was  not  made 
for  its  security  while  the  plaintiff  was  a 
}niest,  but  was  made  so  as  to  be  available 
when  he  should  desire  the  same  to  defray 
the  expenses  of  a  proposed  visit.  DeLapp 
v.VanCloster,  136  Mo.  App.  475,  118  S.  W. 
120.  ^^ 

An  innkeeper  was  not  held  liable,  as  such, 
in  Palin  v.  Reid,  10  Ont.  App.  Rep.  63,  for 
the  loss  of  a  box  containing  papers  and 
^Ktoks  left  by  a  guest  after  severing  his  re- 
lation with  the  hotel,  with  the  consent  of 
the  innkeper,  in  a  room  used  for  the  storage 
of  Ingsrage,  etc.,  with  the  understanding  that 
the  owner  would  remove  it  the  following 
day,  but  which,  owing  to  illness,  was  not 
''ailed  for  for  several  weeks  thereafter, 
'^  L.RA.(N.S.) 


when  it  was  discovered  that  the  box  could 
not  be  found.  The  action  was  not  based  on 
negligence,  but  the  declaration  merely 
averred  that  the  goods  were  lost;  this,  the 
court  held,  did  not  disclose  a  good  cause 
of  action,  as  the  box  might  have  been  lost 
without  the  defendant's  negligence. 

Gross  negligence  on  the  part  of  an  inn- 
keeper was  held  not  to  have  been  shown  in 
O'Brien  v.  Vaill,  supra,  in  which  it  ap- 
peared that  an  innkeeper,  after  the  depart- 
ure of  the  guest,  removed  from  the  room  the 
latter's  trunk,  which  the  guest  requested 
the  innkeeper  to  keep  for  him  until  his 
return  in  some  seven  or  eight  days,  and 
placed  the  same  in  the  main  hall  way  of 
the  hotel,  from  which  it  was  stolen,  and 
which  the  proof  showed  was  the  place  where 
baggage  was  usually  stored.  It  further  ap- 
peared that  the  only  entrance  to  the  upper 
rooms  was  through  the  hotel  office,  in  which 
someone  was  always  on  guard.  The 
court  in  this  case,  as  it  apparently  did  in 
the  Hoffman  Case,  took  the  view  that  the 
liability  of  the  innkeeper,  as  such,  termi- 
nated at  once  when  the  guest  paid  his  bill 
and  left  the  hotel. 

The  doctrine  above  stated  with  reference 
to  the  liability  of  the  innkeeper  as  a  gratui- 
tous bailee  was  applied  wnth  reference  to 
the  care  of  the  baggage  of  a  guest  who  was 
ordered  to  leave  the  hotel  for  failure  to 
pay  for  his  board,  and  who  did  leave  with- 
out taking  his  baggage  with  him.  Lawrence 
V.  Howard,  1  Utah,  ]42. 

Culpable  indifference  on  the  part  of  the 
landlord  to  the  safety  of  the  property  com- 
mitted to  his  care,  rendering  him  liable  for 
its  loss,  was  shown  in  Wear  v.  Gleason,  su- 
pra, in  which  it  appeared  that  the  trunk 
claimed  to  have  been  lost  was  delivered  to 
the  innkeeper  after  the  guest  had  surren- 
dered his  room  and  paid  his  bill,  either  pur- 
suant to  an  understanding  that  it  should 
be  held  as  a  pledge  for  money  loaned  or  in 
part  payment  for  hotel  accommodations. 
Soon  after  the  delivery  of  the  trunk  to  the 
innkeeper  a  stranger  called  at  the  hotel, 
claimed  the  trunk  as  his  own,  and  ordered 
it  to  be  sent  to  the  baggage  room  of  the 
depot  to  be  checked.  The  innkeeper  dcliv- 
32 
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him  to  the  sanatorium.  About  8  o'clock 
the  next  morning  he  left  his  room  and  went 
to  the  hotel  counter.  He  there  told  the  clerk 
that  he  was  going  away;  that  he  did  not 
want  his  room  any  more,  and  asked  for  the 
proprietor,  by  whom  he  wanted  to  send  some 
money  to  a  bank  for  deposit.  The  clerk 
asked  him  why  he  did  not  leave  it  iii  the 
safe  at  the  hotel.  The  plaintiff  asked  if  it 
would  be  all  right,  and  the  clerk  assured  him 
that  it  would  be.  Thereupon  the  plaintiff 
handed  the  clerk  the  $200  which  he  had  in- 
tended to  bank.  The  clerk  put  it  in  an  envel- 
ope, which  he  scaled  and  on  which  he  wrote 
the  plaintiff's  name,  put  it  in  the  safe,  and 
told  the  plaintiff  if  he  (the  clerk)  was  not 


there  another  clerk  would  be  to  give  him  the 
money  when  plaintiff  came  for  it.  After 
this,  and  between  9  and  10  o'clock,  he  left 
the  hotel,  as  arranged  the  evening  before, 
and  proceeded  to  the  sanatorium,  where  he 
paid  $50  in  advance  for  two  months'  board 
and  lodging,  ajid  deposited  the  other  $125 
with  the  proprietor.  Here  he  became  quite 
ill,  and  about  a  month  after  he  had  left  the 
hotel  he  returned  for  the  money  he  had  de- 
posited there.  No  one  then  employed  at  the 
hotel  knew  anything  about  the  money.  The 
clerk  to  whom  he  had  given  it  was  not  then 
in  the  employ  of  the  hotel.  The  plaintiff 
then  told  the  manager  of  the  hotel  about  the 
deposit  of  the  money  with  the  clerk.    This 


ered   the   trunk   as   requested,   and   it   was 
never  heard  of  thereafter. 

An  innkeeper  who  undertakes  to  deliver 
the  baggage  of  a  guest  to  the  depot,  or  on 
board  a  steamer,  after  the  guest  has  paid 
his  bill,  is  liable  for  its  loss  because  taken 
to  the  wrong  place.-  Sasseen  v.  Clark,  37 
Ga.  242,  dictum.  Thus,  in  Giles  v.  Fauntle- 
roy,  supra,  it  was  held  that  a  guest  who 
was  entitled  to  his  room  for  the  whole  day, 
but  directed  that  his  trunk  be  taken  to  a 
certain  steamer  in  the  afternoon  of  that  day, 
is  entitled  to  recover  of  the  innkeeper  for 
loss  of  the  contents  of  the  trunk  due  to  the 
failure  of  the  hotel  porter  to  take  it  to  the 
place  directed.  The  fact  that  a  porterage 
fee  had  been  paid  by  the  guest,  and  there- 
fore, as  the  defendant  claimed,  the  loss  was 
caused  by  one  carrying  on  an  independent 
employment,  was  considered  by  the  court 
not  to  affect  the  innkeeper's  liability,  since 
the  profits  received  from  the  entertainment 
of  the  guest  were  held  to  afford  a  sufficient 
consideration  for  the  undertaking  to  de- 
liver the  trunk  as  requested. 

An  innkeeper  may  also  become  liable  for 
the  loss  of  property  which  he  has  agreed 
to  forward  to  a  departed  guest.  This  lia- 
bility was  enforced  in  Baehr  v.  Downey, 
supra,  on  the  ground  of  breach  of  contract. 
The  proof  showed  that  a  traveling  salesman, 
at  the  time  of  severing  his  relation  as  guest, 
requested  the  hotel  clerk  to  forward  any 
packages  which  might  be  received  at  the 
hotel  directed  to  the  former;  the  clerk  prom- 
ised to  do  as  requested,  in  accordance  with 
the  general  custom  on  the  part  of  hotel 
keepers.  The  court  held  the  innkeeper  lia- 
ble for  the  loss  of  a  package  which  after- 
wards came  to  the  hotel  for  the  guest.  The 
court  said  that  "it  is  no  hardship  to  hold 
innkeepers  to  this  liability.  .  .  .  Prop- 
er protection  for  the  property  of  agents  and 
their  principals  demands  that  this  com- 
mon-law liability  attach  until  the  innkeeper 
has  complied  with  his  contract  for  forward- 
ing." 

And  in  Maxwell  v.  Gerard,  84  Hun,  537, 
32  N.  Y.  Supp.  849,  the  innkeeper  was  held 
liable  for  the  loss  of  a  trunk  which  the 
guest  left  in  his  room  upon  departing  from 
the  hotel,  under  an  arrangement  with  the 
clerk  of  the  hotel  to  deliver  the  same  to  the  I 
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express  office  for  the  purpose  of  having  it 
sent  home.  The  trunk  was  never  delivered 
as  requested,  and  it  does  not  appear  what 
became  of  it.  It  was  not  disputed  in  tiie 
case  that  no  custom  existed  for  innkeepera 
to  perform  such  acts  for  departing  guest?, 
nor  was  it  contended  that  the  promise  of 
the  clerk  was  outside  the  ordinary  routine 
of  his  work  as  clerk  of  the  hotel.  The  court 
said  that  the  innkeeper's  liability  continued 
until  the  trunk  should  have  been  delivered 
to  the  expressman,  which  was  at  once  upon 
the  departure  of  the  guest,  as  agreed. 

The  unexplained  loss  of  the  baggage  of  a 
guest  who  has  left  the  hotel  raises  a  pre- 
sumption of  negligence  against  the  inn- 
keeper, and  he  will  be  held  liable  as  a  bailee, 
for  want  of  ordinary  care.  Heiser  v.  Berger 
Catering  Co.  128  Mo.  App.  210,  106  S. 
W.  579;  Murray  v.  Clarke,  2  Daly,  102; 
Hoyt  v.  Clinton  Hotel  Co.  35  Pa."  Super. 
Ct.  297.  This  doctrine  was  also  applied  in 
Murray  v.  Marshall,  9  Colo.  482,  59  Am.  Rep. 
152,  13  Pac.  589,  in  which  it  appeared  that 
the  guest,  upon  leaving,  handed  his  valise 
to  the  clerk,  telling  him  that  he  would  call 
for  it;  the  clerk  took  the  bag  and  put  it 
l>ehind  the  counter.  In  about  forty-eight 
hours  the  guest  returned,  paid  his  bill,  and 
demanded  his  baggage,  but  it  could  not  be 
found.  In  holding  the  innkeeper  liable,  the 
court  said  that  if  the  liability  of  the  inn- 
keeper is  that  of  a  bailee  without  compensa- 
tion, guests  would  have  but  little  or  no  pro- 
tection, and  the  court  held  that  a  greater 
degree  of  care  was  imposed  upon  the  inn- 
keeper by  the  fact  that  the  guest's  bill  was 
unpaid  and  that  the  former,  therefore,  had 
a  lien  on  the  property. 

Likewise,  in  Adams  v.  Clem,  41  Ga.  6o, 
5  Am.  Rep.  524,  the  proof  showed  that  the 
guest,  at  the  time  of  paying  her  bill,  in- 
formed the  innkeeper  that  a  certain  "person 
would  call  for  her  trunk  within  ten  minutes, 
to  which  the  latter  replied,  "Very  well." 
The  one  engaged  to  remove  the  trunk  failed 
to  do  so,  and  the  former  guest  sent  her  eon 
about  four  days  thereafter  to  get  the  prop- 
erty, but  it  was  nowhere  to  be  found.  In 
an  action  for  its  value  the  court  held  that 
the  guest  had  not  delayed  an  unreasonable 
length  of  time  beifore  sending  for  her  trunk, 
and  since,  in  this  case,  the  law  presumed 
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was  the  first  the  manager  knew  of  it.  Tlie 
former  clerk  was  found,  and  he  informed  the 
manager  and  plaintiff  that  he  could  not  re- 
member that  the  plaintiff  had  deposited  any 
money.  The  manager  souglit  for  the  money, 
but  it  was  not  found.  What  became  of  it  is 
not  known.  During  the  month  after  he  had 
left  the  hotel  the  plaintiff  thought  of  his  mon- 
ey frequently  and  worried  about  it,  but  he 
told  no  one  about  it,  nor  made  any  effort 
to  procure  it  until  he  went  to  the  hotel  about 
a  month  afterwards.  He  brought  this  action 
against  the  hotel  company  to  recover  his 
money.  At  the  conclusion  of  plaintiff's  case 
the  defendant  moved  for  a  nonsuit,  which  mo- 
tion was  denied,  and  this  ruling  of  the  court 
is  one  of  the  assignments  of  error. 


The  plaintiff  did  not  deposit  his  money 
with  the  clerk  as  a  guest  ordinarily  deposits 
money  with  an  innkeeper  for  safe-keeping 
while  he  is  at  an  inn.  He  had  separated  this 
$200  from  his  other  money  and  intended  to 
deposit  it  in  a  bank.  The  other  money  he  in* 
tended  to,  and  did,  take  with  him  to  the 
sanatorium,  to  pay  his  expenses  there  and  to 
supply  himself  with  what  he  might  otherwise 
need.  The  $200  was  to  be  put  in  a  bank  for 
safe-keeping.  At  the  last  moment  he  substi- 
tuted the  safe  of  the  hotel  for  the  bank,  but 
the  sarfe  was  to  answer  the  same  purpose  as 
the  bank,  namely,  a  safe  repository  for  his 
money  for  an  indefinite  period  after  he  left 
the  hotel.  The  only  further  use  which  plain- 
tiff intended  to  make  of  the  hotel  was  as  a 


want  of  proper  care  on  the  part  of  the  inn- 
keeper because  of  the  loss,  he  must  respond 
in  damages. 

Liability  was  imposed  in  Clark  v.  Ball,  34 
Colo.  223,  2  L.R.A.(N.S.)  100,  114  Am. 
St.  Rep.  164,  82  Pac.  529,  upon  one  mem- 
ber of  a  partnership  engaged  in  conducting 
a  hotel,  for  the  theft  of  a  sum  of  money 
by  a  copartner,  to  whom  it  had  been  de- 
livered ifor  safe-keeping  by  the  owner  at 
the  time  she  became  a  guest,  although  the 
guest  had  severed  her  relation  as  such  to 
the  hotel  and  become  an  employee  thereof 
before  a  demand  was  made  for  the  return  of 
the  money.  The  doctrine  of  the  extraordi- 
nary liability  of  innkeepers  was  held  to  be 
inapplicable,  and  liability  was  imposed  on 
the  defendant  on  the  theory  that  all  mem- 
bers of  a  firm  are  liable  for  property  re- 
ceived by  one  member  thereof  within  the 
actual  or  apparent  scope  of  his  authority, 
and  misappropriated  by  him,  although  the 
firm  never  received  any  benefit  therefrom. 

If,  however,  the  guest  himself  is  guilty 
of  negligence  with  reference  to  his  baggage 
he  will  not  be  permitted  to  recover  for  its 
lofls.  Thus,  in  Glenn  v.  Jackson,  93  Ala. 
342.  12  L.R.A.  382.  9  So.  259,  it  appeared 
that  the  guest  when  about  to  leave  the 
Iiotel  gave  his  valise  to  a  boy  who  responded 
to  the  bell  call,  with  directions  to  take  it 
downstairs  and  check  it  (although  the  em- 
ployee had  no  authority  to  check  the  va- 
iise),  and  leave  the  check  at  the  clerk's 
desk.  The  guest  soon  thereafter  settled 
his  bill  with  the  clerk,  without  making  any 
mention  of  his  baggage.  Some  two  or  three 
days  thereafter  he  returned,  presented  the 
check,  and  called  for  his  valise,  which  could 
not  be  found,  the  number  corresponding  to 
the  check,  however,  being  found  on  its  prop- 
er hook.  The  former  guest  did  not  pay  for 
the  keeping  of  his  baggage,  and  there  was 
no  evidence  to  show  that  it  had  ever  been 
placed  in  the  check  room.  In  denying  the 
liability  of  the  innkeeper  for  the  loss,  the 
court  said:  "It  is  not  in  the  power  of  a 
bailor  to  force  upon  another  the  custody 
of  his  goods.  It  must  be  a  duty  voluntarily 
assumed,  or  one  imposed  by  law.  A  de- 
posit received  by  a  servant,  not  in  the  lino 
of  his  duty  and  without  the  expressed  or 
2«L.R.A.(N.S.) 


implied  consent  of  his  principal,  and  against 
positive  instructions,  cannot  impose  a  lia- 
bility upon  the  principal.  In  such  case,  the 
deposit  is  a  mere  personal  trust  in  the 
servant."  It  was,  however,  expressly  stated 
that  the  defendant  would  have  been  liable 
if  the  guest,  before  paying  his  bill,  had 
called  for  his  valise  and  it  had  then  been 
stolen  or  lost. 

Negligence  on  the  part  of  the  guest  de- 
feated his  recovery  in  Lawrence  v.  Howard, 
supra.  In  this  case  the  guest  was  ordered 
to  leave,  for  failure  to  meet  his  hotel  bills. 
Upon  his  departure  he  did  not  take  his  bag- 
gage with  him,  nor  did  he  make  any  de- 
mand for  it  at  that  time,  although  it  would 
have  been  delivered  to  him  without  hesita- 
tion if  he  had  asked  for  it.  The  baggage 
was  left  for  sometime  in  the  room  formerly 
occupied  by  the  guest,  but  subsequently  re- 
moved to  the  room  which  was  the  usual 
place  for  keeping  baggage  not  called  for. 
Sometime  after,  the  guest  demanded  his 
property,  but  only  one  trunk  could  be  found, 
and  that  was  delivered  to  him.  In  denying 
a  right  to  recover,  the  court  said  that  *'al- 
though  the  goods  were  not,  at  the  time  the 
defendant  was  turned  away  from  the  hotel, 
tendered  to  him,  and  the  failure  so  to  do 
may  have  been  negligence^  yet  we  cannot 
look  upon  it  as  gross  negligence.  .  .  . 
The  defendant's  own  negligence  contributed 
to  the  loss.  Had  he  asked  for  his  property 
when  he  quitted  the  hotel,  he  would  have 
received  it,  and  this  defense  would  never 
have  been  set  up.*' 

And  in  Miller  v.  Peeples,  60  Miss.  819,  45 
Am.  Dec.  423,  the  court  refused  to  hold  the 
innkeeper  liable  for  the  loss  of  a  valise  left 
by  one  who  had  been  a  guest,  in  the  room  of 
a  friend,  while  the  former  was  absent  in 
another  town  on  business,  intending  to  re- 
turn later  to  remove  the  valise. 

The  act  of  one  who  had  been  a  guest,  in 
leaving  his  valiso  unfastened  in  an  unfas- 
tened room,  which  he  had  occupied  merely 
for  the  purpose  of  changing  his  clothes  in 
preparation  for  visiting  a  friend,  was  held 
in  Lynar  v.  Mossop,  30  U.  C.  Q.  B.  230, 
to  be  negligence,  defeating  his  right  to  r?- 
cover  of  the  innkeeper  for  the  theft  of  the 
baggage. 
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place  of  deposit  in  lieu  of  a  bank.  An  inn- 
keeper is  not  bound  to  receive  the  goods  of 
a  person  who  desires  the  use  of  the  inn  only 
as  a  place  of  deposit.  Arcade  Hotel  Co.  v. 
Wiatt,  44  Ohio  St.  32,  46,  58  Am.  Rep.  785, 
4  N.  E.  398.  To  make  a  hotel  a  substitute 
for  a  bank,  and  to  use  the  hotel  for  no  other 
purpose,  does  not  ordinarily  occur  in  the 
course  of  hotel  management.  Such  a  trans- 
action is  without  the  ordinary  duties  of  an 
innkeeper,  is  foreign  to  the  ordinary  manage- 
ment of  an  inn,  and  must  therefore  be  based 
upon  a  special  contract.  The  plaintiff  had 
done  all  that  was  necessary  to  do  so  far  as 
this  deposit  is  concerned,  at  least,  in  order 
to  sever  the  relation  of  innkeper  and  guest, 
which  had  existed  between  him  and  the  de- 
fendant. He  had  made  arrangements  to  go 
elsewhere.  He  had  paid  for  his  room  and 
had  given  it  up.  He  was  going  away  with 
no  intention  of  returning  as  a  guest.  The 
deposit  of  the  money  was  made  as  in  a  bank, 
and  not  in  view  of,  nor  in  connection  with, 
the  relation  of  innkeeper  and  guest.  All  this 
he  communicated  to  the  clerk  before  or  at 
the  time  of  the  deposit,  and  by  communicat- 
ing it  he  then  and  there  severed  his  relation 
as  a  guest  of  the  hotel,  so  far,  at  least,  as 
such  deposit  was  concerned. 

In  Wear  v.  Gleason,  52  Ark.  364,  20  Am. 
St.  Rep.  186, 12  S.  W.  756,  Boddy,  a  salesman 
of  the  plaintiff,  was  a  guest  at  defendant's 
hotel.  He  paid  his  bill,  obtained  a  loan  of 
$25,  leaving  a  trunk  as  security.  Boddy  then 
gave  defendant  a  duebill  for  the  $25  received, 
and  defendant  offered  to  give  a  check  for  the 
trunk,  which  was  declined.  Boddy  gave  de- 
fendant a  railroad  check  for  the  trunk,  and 
the  latter  sent  and  got  it.  The  court  said: 
"There  is  no  evidence  to  show  that  Gleason 
received  the  trunk  in  the  capacity  of  inn- 
keeper. Boddy  had  severed  his  personal  con- 
nection with  the  hotel  by  surrendering  his 
room  and  paying  his  bill  before  the  trunk 
was  delivered  to  Gleason.  It  was  subse- 
quently delivered  to  him,  either  under 
an  under tsanding  that  it  should  be  held  as  a 
pledge  for  money  loaned  by  him  to  Boddy,  or 
only  for  the  accommodation  of  Boddy."  So 
in  the  case  at  bar,  after  the  plaintiff,  by  his 
own  acts  and  declarations,  had  severed  his 
personal  connection  with  the  defendant,  the 
clerk  received  the  money  for  the  accommo- 
dation of  the  plaintiff,  without  regard  to  his 
relation  as  guest.  In  the  case  of  McDaniels 
v.  Robinson,  28  Vt.  387,  67  Am.  Dec.  720,  the 
plaintiff  was  a  guest  of  defendant,  and  on 
the  evening  of  March  6th  plaintiff  delivered 
to  the  defendant  a  bag  of  gold,  and  imme- 
diately thereafter  the  plaintiff  left  the  inn 
without  any  intention  of  returning,  and  in- 
tended to  terminate  his  personal  stay  there. 
In  that  case  the  court  plainly  holds  that  the  I 
deposit  of  the  gold  with  the  defendant  had 
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no  connection  with  the  original  relation  of 
landlord   and  guest,  so   that  sucli  relation 
must  have  ceased  at  the  time  the  gold  was 
deposited;   for  the  court  on  page  390  of  28 
V^t.,  says:     "The  leaving  of  the  bag  of  gold 
in  the  custody  of  the  defendant  had  no  con- 
nection with  the  original  relation  of  landlord 
and  guest  between  the  parties ;  and,  when  the 
money  was  lost,  the  plaintiff  had  ceased  to 
be   personally   the   guest   of   the  defendant, 
and,  indeed,  we  are  to  understand  from  the 
case  that,  when  the  plaintiff  handed  the  ^Id 
to  the  defendant,  he  had  made  up  his  mind 
to  leave  the  defendant's  inn,  not  to  return 
again  to  it  as  a  guest,  and  that  he  did  im- 
mediately thereafter  leave,  with  the  inten- 
tion not  again  to  return,  and  in  no  proper 
sense  could  the  plaintiff  be  said  to  be  the 
personal  guest  of  the  defendant  at  the  time 
of  the  loss."     In  the  case  at  bar  the  plain- 
tiff had  not  only  made  up  his  mind  to  leave 
the  hotel,  and  not  to  return  to  it  again  as 
a  guest,  but  he  actually  communicated  tliat 
fact  to  the  clerk  at  or  before  the  time  of  de- 
positing the   money,   and   he  deposited  the 
money,  not  as  a  guest  ordinarily  deposits 
something  with  an  innkeeper,  but,  as  we  have 
seen,  in  lieu  of  a  bank.     So  that,  as  in  the 
Vermont  case,  the  deposit  of  the  money  with 
the  clerk  had  no  connection  with  the  orJ«»- 
inal  relation  of  innkeeper  and  guest.    Un- 
der the  special  facts  and  circumstniices  of 
this  case,  the  authority  of  the  clerk  to  re- 
ceive such  deposit,  so  as  to  bind  the  defend- 
ant, was  not  within  the  apparent  scope,  nor 
within   the  ordinary  course,   of  the  clerk's 
employment,  and  the  plaintiff  had  failed  to 
show  any  special  authority  in  the  clerk  to 
receive  the  deposit.     The  plaintiff  knew,  or 
ought  to  have  known,  that  the  clerk  had  no 
such   authority   arising  from  the  ordinary 
course  of  his  employment  as  a  hotel  clerk. 
That  the  plaintiff  at  least  doubted  such  au- 
thority in  the  clerk  is  evidenced  by  the  fact 
that  he  asked  for  the  manager  of  the  hotel, 
with  whom  to  intrust  his  money  for  deposit 
in  the  bank.    The  authority  which  the  clerk 
assumed  was  an  unusual  one,  because  it  was 
without   the    apparent   scope   and  ordinary 
course  of  the  clerk's  emplojmient,  and  ought 
to  have  put  the  plaintiff  on  his  guard;  and 
it  was  a  duty  incumbent  upon  the  plaintiff 
to  act  with  ordinary  prudence  and  reason- 
able diligence  under  such  circumstances  if 
he  desired  to  hold  the  defendant  responsible 
for  his  money.    Mechem,  Agency,  §  290.    Tlie 
law  of  agency  in  general   applies  to  bail- 
ments.   The  bailee  is  answerable  for  the  acts 
of  those  he  employs  under  him,  so  far  as  those 
acts  are  committed  within  the  real  or  ap- 
parent   scope    of  the    agent's    employment. 
Schouler,  Bailm.  3d  ed.  §  19.    "While  an  in- 
dividual proprietor  of  an  inn  may  incur  a 
liability  as   bailee   for   the   safe-keeping  of 
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goods,  which  he  has  voluntarily  undertaken 
to  keep  for  others  than  guests,  it  is  not  with- 
in the  course  of  employment  of  a  mere  clerk 
of  such  innkeeper  to  receive  on  deposit  the 
cjoods  of  any  except  guests  of  the  inn,  and, 
if  he  does  so,  it  is  a  transaction  between  him 
and  the  owner,  and  no  liability  for  the  loss 
ct  such  goods  attaches    to  the    innkeeper." 
Arcade  Hotel  Co.  v.  Wiatt,  44  Ohio  St.  32, 
40.  58  Am.  Rep.  785,  4  N.  E.  398,  406.     In 
tlie  cases  of  Murray  v.  Marshall,  9  Colo.  482, 
50  Am.  Rep.  152,  13  Pac.  589;  Clark  v.  Ball, 
34  Colo.  223,  2  L.R.A.(N.S.)    100,  114  Am. 
St.  Rep.  154,  82  Pac.  529,  and  Brown  Hotel 
Co.  V.  Burckhardt,  13  Colo.  App.  69,  56  Pac. 
188,  referred  to  in  the  briefs,  the  facts,  cir- 
cumstances,  subjects,   and  purposes  of  the 
Imilments,  are  so  essentially  different  from 
those  ir  the  present  case  that  those  opinions 
do  wot  appear  to  be  at  all  applicable  here 
oce  way  or  the  other. 

From  all  of  the  foregoing,  it  appears  that 
the  clerk  was  without  authority  to  receive 
plaintiff's  money,  so  as  to  bind  the  defend- 
ant, and  the  plaintiff  failed  to  connect  the 
defendant  with  the  loss  of  his  money  so  as 
to  make  the  company  responsible  for  its  loss. 
It  follows,  therefore,  that  it  was  error  to 
overrule  defendant's  motion  for  nonsuit,  and, 
as  that  error  was  not  cured  by  any  subse- 
quent testimony,  the  judgment  should  be  re- 
versed, and  it  is  so  ordered. 

Steele,  Ch.  J.,  and  Campbell,  J.,  con- 
cur. 


which  it  holds  against  its  cashier,  in  ex- 
change for  that  of  a  stranger,"  is  sufficient 
consideration  to  enable  it  to  enforce  the 
substituted  paper. 

Principal  —  knowledge  of  agent  —  no- 
tice ~  individual  transaction. 
4.  A  bank  whose  cashier  induces  a  stran- 
ger to  substitute  his  note  for  his  own, 
which  is  held  by  the  bank,  is  not,  by  reason 
of  the  cashier's  knowledge,  chargeable  with 
notice  that  the  maker  received  no  considera- 
tion for  the  note. 

(April  30,  1910.) 
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JOHN  R.  FORSYTH,  Respt. 

(—  Mont.  — ,  108  Pac.  914.) 

Note  —  want    of    consideration  —  de- 
fense. 

1.  Want  of  consideration  is  a  defense  to 
the  enforcement  of  a  note  by  the  payee 
against  the  maker,  although  it  purports  on 
its  face  to  have  been  given  for  value  re- 
ceived. 

Bank  —  authority  of  cashier  —  promise 
to  maker  of  note. 

2.  The  cashier  of  "a  bank  has  no  author- 
ity to  bind  the  bank  by  his  promise  that 
one  signing  paper  without  consideration,  to 
replace  that  of  the  cashier,  to  enable  the 
bank  to  pass  inspection,  shall  not  be  held 
liable  thereon,  and  one  signing  such  paper 
is  chargeable  with  notice  of  such  want  of 
authority,  and  acts  at  his  peril  in  relying 
on  the  promise. 

Note  —  substltnted    paper  —  surrender 
of  note. 

3.  The  surrender  by  a  bank  of  paper 
28L.R^.(N.S.) 


Note.  ^  rower  of  hank  ofjlcer  to  hind 
hank  hy  agreement  that  liahiUty  of 
party  to  commercial  paper  shall  not 
he  enforced. 

This  note  is  confined  to  the  power  of  the 
executive  officers  of  the  bank,  such  as  presi- 
dent, cashier,  etc.,  and  does  not  include 
cases  involving  the  power  of  bank  directors 
as  such. 

As  to  power  of  bank  officer  to  bind  bank 
by  agreement  varying  the  liability  of  par- 
ties to  commercial  paper  from  that  imported 
on  its  face,  see  note  to  First  Nat.  Bank  v. 
Lowther-Kaufman  Oil  &  Coal  Co.  post,  511. 

It  is  a  general  rule  recognized  by  the 
great  majority  of  the  cases,  that  the  presi- 
dent or  cashier  or  any  other  similar  execu- 
tive officer  of  a  bank  has  no  authority,  sim- 
ply by  virtue  of  his  office,  to  bind  his  bank 
by  an  agreement  made  with  the  maker  or 
indorsers  of  commercial  paper  payable  to 
the  bank,  that  their  liability  on  such  paper 
will  not  be  enforced.  The  rule  applies 
whether  the  agreement  is  made  before  the 
paper  has  been  signed,  or  after;  but  for  con- 
venience, the  cases  have  been  grouped  ac- 
cording to  the  time  the  agreement  was  made. 

Of  course,  if  the  bank  ratifies  the  action 
of  its  officers,  or  fails  to  repudiate  it  with- 
in a  reasonable  time,  then  the  bank  will  be 
liable, — the  same  as  any  principal  who 
ratifies  or  acquiesces  in  the  acts  of  his  agent. 
Cases  turning  merely  upon  the  question  of 
ratification  have  not  been  included  in  this 
note. 

Attention  is  called  to  the  several  cases 
fully  set  out  in  the  foregoing  opinion,  which 
assert  the  general  rule  laid  down  above. 

Agreement    that    no    liability    will    be    in- 
curred. 

The  general  rule  has  been  frequently  ap- 
plied where  a  party  to  commercial  paper 
claims  that  previous  to  the  execution  of  the 
paper  a  bank  officer  told  him  that  he  would 
incur  no  liability. 

Thus,  an  agreement  made  by  the  presi- 
dent of  a  bank  that  the  defendant  would 
not  be  liable  if  he  indorsed  certain  notes  to 
the  bank  was  held,  in  Loomis  v.  Fay,  24  Vt. 
240,  not  to  be  binding  on  the  bank. 

So,  the  representations  by  the  president 
of  a  bank  that  the  maker  of  a  note  payable 
to  him,  but  discounted  at  the  bank,  will  not 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Fergus  Coimty  in 
defendant's  favor  and  from  an  order  denying 
a  new  trial  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  certain 
promissory  note.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  W.  Belden  for  appellant. 

Messrs.  Blackford  &  Blackford  for  re- 
spondent. 

Smithy  J,,  delivered  the  opinion  of  the 
court : 

The  plaintiff  began  this  action  in  the  dis- 
trict court  of  Fergus  county  to  recover  judg- 
ment against  the  defendant  on  a  certain 
promissory  note  for  $1,550,  dated  June  20, 
1907,  due  four  months  after  date,  with  in- 


terest after  maturity  at  the  rate  of  10  per 
cent  per  annum.  The  defendant  answered, 
admitting  the  corporate  capacity  of  the 
plaintiff,  and  that  the  latter  was  the  owner 
and  holder  of  the  note.  He  also  admitted  the 
making  and  delivery  of  the  note,  but  denied 
that  it  wa9  given  for  a  valuable  considera- 
tion, or  for  any  consideration  whatever.  By 
way  of  affirmative  defense  he  alleged  that 
the  note  was  made  at  the  express  instance 
and  request  of  the  plaintiff,  without  consid- 
eration, and  for  plaintiff's  accommodation. 
He  further  pleaded  in  his  answer  that,  at  the 
time  the  note  was  made  and  delivered,  it 
was  agreed  between  him  and  the  plaintiff 
that  he  should  not  be  required  to  pay  the 
note,  and  that  he  should  not  be  in  any  man- 
ner liable  thereon.    As  a  further  affirmative 


be  called  upon  to  meet  the  note,  are  not 
binding  upon  the  bank.  Kennedy  v.  Otoe 
County  Nat.  Bank,  7  Neb.  51). 

Thus,  it  is  not  within  the  authority  of 
the  president  of  a  bank,  when  he  discounts 
paper  for  the  bank,  to  promise  the  maker 
that  he  need  not  pay  it.  First  Nat.  Bank 
V.  Tisdale,  18  Hun,  151,  affirmed  in  84  N. 
Y.  655. 

So,  too,  the  president  of  a  bank  has  no 
power  to  bind  the  bank  by  an  agreement 
with  the  purchaser  of  the  stock  of  the  bank, 
that  a  note  given  in  payment  thereof  will 
not  be  enforced.  Mead  v.  Pettigrew,  11  S. 
D.  529,  78  N.  W.  945. 

And,  in  Fowler  v.  Walch,  119  App.  Div. 
542,  104  N.  Y.  Supp.  54,  it  was  held  that 
the  president  of  a  bank  who  procures  a 
note  made  by  himself  and  others  to  be  dis- 
counted by  said  bank  solely  for  the  joint 
benefit  of  himself  and  of  the  other  makers, 
by  acting  for  or  assuming  to  act  for  the 
bank,  cannot  make  any  agreement  respect- 
ing such  note  which  will  in  any  manner  re- 
lieve such  makers,  himself  included,  from 
their  obligation  to  pay  the  same,  when  such 
agreement  made  by  the  president  has  not 
been  ratified  by  the  bank  otherwise  than  by 
his  acts  as  such  president. 

The  maker  of  a  note  payable  to  a  bank, 
given  in  renewal  of  another  note  which  had 
been  given  for  the  amount  of  a  draft  in- 
dorsed by  him  solely  for  the  purpose  of 
identification,  is  not  released  from  liability 
to  the  bank  because  he  was  assured  by  the 
cashier  or  the  president,  or  both,  before 
sifn^nff  each  paper,  that  he  would  incur  no 
liabilitv  bv  signing  the  instrument.  Thomp- 
son v.  Mckee,  5  Dak.  172,  37  N.  W.  367. 

A  bank  president  has  no  inherent  power 
as  such  to  bind  the  bank  by  an  admission 
to  the  effect  that  a  promissory  note  was 
intended  merely  as  a  voucher.  Hodge  v. 
First  Nat,  Bank,  22  Gratt.  51. 

In  National  Bank  v.  Williams,  46  Mo. 
17,  a  bank  cashier  advanced  the  bank's 
money  to  the  defendant  to  speculate  in  cot- 
ton, and  the  defendant  signed  a  sight  draft 
for  the  amount,  which  he  ehiimed  was  with- 
out consideration  so  far  as  he  was  concerned 
and  was  intended  only  as  a  memorandum. 
28  L.R.A.(N.S.) 


.  The  language  of  the  court  implies  that  it 
considered  that  the  defendant  could  not  es- 
cape liability  because  of  the  cashier's  agree- 
ment not  to  hold  him  liable,  but  it  was  held 
that  the  bank,  through  its  officers,  had  been 
guilty  of  laches  in  failing  promptly  to  take 
proper  steps  to  charge  the  defendant  with 
liability,  and  consequently  could  not  re- 
cover. 

Agreement  to  release  a  party  to  a  note  from 
existing  liability. 

So,  too,  the  general  rule  has  been  ap- 
plied where  a  party  to  commercial  paper 
has  attempted  to  rely  upon  some  agreement 
or  act  of  the  president  or  cashier,  to  re- 
lease him  from  his  liability  upon  the  paper. 

Thus,  in  Ecker  v.  First  Nat.  Bank,  59 
Md.  291,  it  was  held  that  a  cashier  as  such 
has  no  power  to  accept  a  note  signed  by 
two  parties  only,  in  payment  and  discharge 
of  a  note  upon  which  another  party  was 
also  bound  with  the  two,  so  as  to  release 
such  third  party  from  his  indebtedness  to 
the  bank.  The  court  said:  "Such  an  act 
does  not  fall  within  the  "well-known  ranjre 
of  powers  and  duties  naturally  and  neces- 
sarily pertaining  to  the  office  of  cashier. 
He  cannot,  virtuts  officii,  release  a  surety 
upon  a  note  even  though  the  bank  holds 
other  security  to  which  it  might  resort,  nor 
make  collateral  contracts  or  agreements  of 
any  kind." 

So,  a  cashier  of  a  bank  has  no  implied 
power,  merely  by  virtue  of  his  office,  to 
receive  money  for  interest  in  advance  on  a 
note  owned  by  the  bank,  and  agree  to  ex- 
tend time  of  payment,  and  thus  dischargi* 
an  indorser  from  liabilit}'.  Bank  of  Ravens- 
wood  v.  Wetzel,  58  \V.  Va.  1.  70  L.R.A.  305, 
50  S.  E.  886,  6  A.  &  E.  Ann.  Cas,  48, 

And  in  Vanderford  v.  Farmers'  &  M.  Nat. 
Bank,  105  Md.  164,  10  L,R.A.(N.S.)  1:29. 
06  Atl.  47,  it  was  held  that  a  cashier  had 
no  implied  power  by  virtue  of  his  office  to 
alter  a  note  by  extending  the  time  of  pay- 
ment witliout  the  knowledge  and  consent  of 
the  bank,  so  as  to  release  a  joint  maker  of 
the  note  who  did  not  consent  to  the  exten- 
sion.    The  court  said  that  this  ruling  was 
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defense  be  alleged  that  the  note  was  pro- 
cured by  pluintiff  through  false  and  fraudu- 
lent representations  on  the  part  of  plain- 
tiffs cashier,  with  intent  to  deceive  and  de- 
fraud him.  This  latter  defense  was  aban- 
doned at  the  trial.  The  plaintiff  by  repli- 
cation denied  the  new  matter  set  forth  in 
the  answer.  The  cause  was  tried  to  the  dis- 
trict court  of  Fergus  county  sitting  with  a 
jury.  A  verdict  w^as  returned  in  favor  of 
the  defendant,  and  judgment  was  entered 
thereon.  From  that  judgment  and  an  or- 
der denying  a  new  trial  the  plaintiff  has 
appealed  to  this  court. 

The  note  purported  to  have  been  made 
for  value  received.  After  the  same  was  in- 
troduced in  evidence  the  plaintiff  rested. 
Thereupon  the  defendant  testified,  in  part, 


as  follows:  "This  note  was  made  in  the 
bank  at  Moore,  at  C.  W.  Thurston's  bank. 
Thurston  was  at  that  time  cashier  of  the 
bank.  Q.  How  came  you  to  make  this 
note?"  This  question  was  objected  to  on 
the  ground  that  any  oral  contemporaneous 
agreement  would  tend  to  vary  and  change 
the  tenor  of  the  note,  and  because  it  had 
not  been  shown  that  Thurston  was  acting 
within  the  scope  of  his  authority  as  cashier. 
The  objection  was  overruled,  and  the  witness 
continued:  "Well,  Mr.  Thurston  asked  me 
to  make  a  note,  sign  a  note,  for  $1,500,  and 
I  told  him  that  I  did  not  want  to  sign  the 
note,  and  he  asked  me  why,  and  I  told  him 
I  could  not  pay  the  note  if  I  was  called 
upon  to  do  so.  He  said  that  the  bank  Avould 
not  hold  me  responsible.     He  said  that  his 


fully  supported  by  the  case  cd  Gray  v.  Farm- 
m'  Nat.  Bank,  81  Md.  631,  32  Atl.  618, 
which  held  that  a  bank  cashier  has  no  au- 
thority, virtute  officii ,  to  accept  a  new  note 
in  place  of  an  old  one,  and  thus  release  a 
surety  upon  the  old  note. 

So,' in  Merchants'  Bank  v.  Rudolf,  5  Neb. 
527,  it  was  held  that  a  cashier  of  a  bank 
by  virtue  of  his  office  is  not  authorized  to 
release  a  surety  upon  a  note  or  bill  belong- 
ing to  the  bank,  without  payment. 

In  Cochecho  Nat.  Bank  v.  Haskell,  51 
X.  H.  116,  12  Am.  Rep.  67,  the  court  said: 
"We  think  the  cashier  of  a  bank  has  ordi- 
narily no  power  to  discharge  a  debtor  of  the 
>>ank  without  payment,  or  to  bind  the  bank 
by  an  agreement  that  a  surety  should  not 
be  called  upon  to  pay  a  note  he  had  signed, 
or  that  he  would  have  no  further  trouble 
from  it." 

So,  in  DaTiess  County  Sav.  Asso.  v. 
Sailor,  63  Mo.  24,  where  a  surety  called 
upon  the  bank  to  ascertain  whether  a  note 
on  which  he  was  surety  had  been  paid  by  the 
principal,  and  was  informed  by  the  cashier 
that  the  note  had  not  been  paid,  but  that 
the  bank  had  made  arrangements  with  the 
principal  by  which  the  bank  looked  to  him 
alone  for  payment,  and  that  it  did  not  look 
any  longer  to  the  surety,  it  was  held  that 
the  agreement  to  discharge  the  surety  was 
not  within  the  ordinary  scope  of  the  cash- 
ier's authority. 

A  teller  of  a  bank  has  no  authority  as 
«ucb  to  erase  the  name  of  the  signer  of  a 
note  payable  to  the  bank  merely  upon  tlie 
wpner's  request,  and  his  act  in  so  doing 
does  not  operate  as  an  alteration  so  as  to 
release  the  other  makers.  Marine  Bank  v. 
Ferry,  40  111.  255. 

The  treasurer  of  a  bank  has  no  power  to 
bind  the  bank  by  a  promise  to  notify  sure- 
ties upon  a  note  of  any  failure  to  pay  upon 
wiurities  furnished  by  the  principal.  New 
Hampshire  Sav.  Bank  v.  Downing,  16  N. 
H.  188. 

In  Olney  v.  Chadsey,  7  R.  I.  224,  the 
court  held  that  the  president  of  a  bank  has 
no  power  by  virtue  of  his  office  to  surrender 
or  release  the  claims  of  the  bank  against 
anyone. 
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In  Payne  v.  Commercial  Bank,  6  Smedes 
&,  M.  24,  the  question  was  raised,  but  not 
passed  upon.  It  was  contended  that  the 
court  erred  in  charging  the  jury  that  the 
agent  or  cashier  of  a  bank  had  no  authority 
to  bind  the  bank  by  any  contract  that  would 
release  parties  from  their  notes.  But  the 
appellate  court  said  that  it  was  evident  that 
the  verdict  was  not  predicated  on  a  want  of 
power  in  the  cashier  to  bind  the  bank,  but 
on  the  total  absence  of  any  binding  con- 
tract. 

The  decision  in  Wakefield  Bank  v.  Trues- 
dell,  55  Barb.  602,  is  apparently  to  the  con- 
trary. Here  it  was  held  that  the  act  of  a 
bank's  cashier  in  accepting  interest  in  ad- 
vance upon  a  note  at  its  maturity  was  bind- 
ing upon  the  bank,  and  the  guarantor  upon 
the  note  was  thereby  released.  It  may  be, 
however,  that  this  case  is  distinguishable 
upon  the  ground  that  the  act  of  the  cashier 
in  accepting  the  interest  for  the  bank  wa.-* 
strictly  within  the  scope  of  his  authority. 

Admissibility  of  parol  evidence  to  prove  the 

agreement. 

In  connection  with  the  cases  set  out  be- 
low, it  should  be  borne  in  mind  that  thev 
form  but  a  very  small  portion  of  the  cases 
dealing  with  the  general  question  of  tlie  ad- 
missibility of  parol  evidence  to  vary  tlie 
liability  of  parties  to  nc<;otiab1e  instru- 
ments. And  any  general  conclusion  as  to 
the  admissibility  of  parol  evidence  for  that 
purpose,  drawn  from  these  cases,  mi»rht  be 
misleading,  as  possibly  the  rule  as  to  ad- 
missibility of  parol  evidence  in  those  juris- 
dictions might  have  been  changed  by  later 
cases  not  within  the  scope  of  this  note.  The 
cases  set  out,  however,  present  the  then 
prevailing  rule  of  the  jurisdiction,  as  ap- 
plied to  the  concrete  question  presented  by 
the  title  to  this  note. 

As  to  admissibility  of  parol  evidence  to 
vary  liability  of  irregular  party  to  bill  or 
note  from  that  declared  by  the  negotiable 
instruments  act,  see  note  to  Haddock,  B.  & 
Co.  V.  Haddock,  19  L.R.A.(N.S.)   136. 

As  to  admissibility  of  parol  evidence  tliat 
written    instrument    for    the    payment    of 
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paper  would  not,  that  the  bank  would  not 
want  his  paper  in  there,  and  that  it  would 
not  look  well  to  the  bank  examiner,  and  I 
told  him  that  was  the  condition  under  which 
1  would  sign  itj  that  the  bank  would  not 
hold  mc  liable  or  responsible  on  the  note; 
and  he  said  the  bank  would  never  ask  me 
to  pay  it,  and  that  he  would  look  after  it, 
and  that  1  never  need  bother  about  it.  And 
I  signed  the  note,  and  he  took  it  and  turned 
it  in  to  the  teller.  I  did  not  receive  anv 
of  the  proceeds  of  the  note.  1  was  not  called 
upon  to  pay  the  note  at  the  time  of  matu- 
rity. It  must  have  been  a  month  after  the 
note  matured  before  anything  was  said 
about  it.  Mr.  Thurston  was  not  still  cashier 
of  the  bank.  Mr.  Hedrick,  the  cashier  that 
went  in  afterwards,  called  upon  me  to  pay 
the  note.  It  is  supposed  Thurston  got  the 
proceeds  of  the  note.  Of  course,  at  that 
time  I  didn't  know  whether  he  did  or  not. 
What  makes  me  think  he  did  is  because 
it  has  been  shown  that  he  did  to  my  mind. 


It  is  through  matters  subsequently  learned 
that  I  base  my  answer  that  Thurston  got 
the  proceeds  of  the  note.  Of  my  own  knowl- 
edge I  don't  know  anything  about  the  mat- 
ter. I  had  no  dealings  of  that  sort  with 
Thurston  before.  He  and  I  were  in  the  real 
estate  business  together  at  that  time.  We 
were  partners  at  that  time  in  the  Judith 
Basin  Realty  Company.  At  that  time  1  was 
occupying  an  office  in  the  State  Bank  of 
Moore;  I  had  a  back  room.  The  Judith 
Basin  Realty  Company  did  not  share  any 
of  the  proceeds  of  that  note.  I  did  most 
of  the  work  of  the  realty  company." 

John  N.  Phillips,  a  former  bookkeeper 
and  teller  of  the  bank,  testified:  **Mr. 
Thurston  was  cashier  of  the  bank  un- 
til September  3,  1907.  When  this  note  went 
into  the  bank  it, took  up  three  of  Mr.  Thurs- 
ton's cash  items,  aggregating  $480.48,  which 
had  been  running  some  little  time,  also  two 
notes  carried  in  the  bank  by  Mr.  Thurston, 
aggregating  $423.07.    These  notes  were  given 


money  was  executed  in  reliance  upon  parol 
promise  that  payment  was  subject  to  a  con- 
dition not  incorporated  therein,  see  note  to 
Gandy  v.  Weckerly,  18  L.R.A.(N.S.)  434. 

In  some  cases,  it  has  been  held  that  even 
if  the  agreement  of  the  president  or  the 
cashier  were  binding  on  the  bank,  still 
parol  evidence  is  inadmissible  to  show  the 
existence  of  such  agreement. 

Thus,  in  Thompson  v.  McKee,  6  Dak.  172, 
37  N.  W.  367,  it  was  held  that  an  indorser 
or  maker  of  a  nes^otiable  instrument  cannot 
show  by  parol  that  he  signed  the  instru- 
ment solely  for  purposes  of  identification 
and  upon  the  assurance  of  the  president  and 
cashier  of  the  bank  discounting  the  paper 
that  he  would  not  be  liable  thereon,  because 
the  effect  of  such  testimony  is  to  contradict 
the  written  agreement. 

And  parol  evidence  is  not  admissible  to 
show  an  agreement  between  the  president 
of  a  bank  and  the  maker  of  a  note  payable 
to  the  bank,  that  the  latter  shall  not  be 
liable  upon  it,  because  such  evidence  tends 
to  prove  that  the  defendant  did  not  promise 
what  the  paper  signed  by  him  says  that  he 
did.  First  Nat.  Bank  v.  Tisdale,  18  Hun, 
151,  affirmed  in  84  N.  Y.  655. 

So,  in  Davis  v.  Randall,  115  Mass.  547, 
15  Am.  Rep,  146,  where  the  defendant  of- 
fered to  prove  as  a  defense  that  he  accepted 
certain  drafts  on  which  the  action  was 
brought,  for  the  accommodation  of  another, 
and  that  before  they  were  accepted  the 
president  of  the  bank  agreed  orally  that 
he  should  not  be  called  upon  to  pay  the 
draft,  it  was  held  that  proof  of  such  an 
agreement  was  incompetent,  for  the  reason 
that  it  violated  the  rule  of  law  that  oral 
evidence  was  inadmissible  to  vary  or  con- 
trol the  terms  of  a  written  contract. 

And  in  First  Nat.  Bank  v.  Foote,  12 
Utah,  157,  42  Pac.  205,  it  was  held  that 
parol  evidence  is  not  admissible  to  show 
that,  at  the  time  the  defendants  signed  a 
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note  payable  to  the  bank,  the  cashier  there- 
of •  told  them  that  it  was  intended  ns  a 
mere  matter  of  form  and  they  would  not  be 
called  upon  to  pay  it,  thus  negativing  the 
written  promise. 

Parol  evidence  is  not  admissible  to  show 
an  agreement  by  the  president  and  cashiei 
of  a  bank  that  the  indorser  of  a  promissory 
note  shall  not  be  liable  upon  his  indorsement 
thereof.  Bank  of  United  States  v.  Dunn,  6 
Pet.  51,  8  L.  ed.  316. 

Parol  evidence  was  held  admissible  in 
First  Nat.  Bank  v.  Pegram,  118  N.  C.  C71, 
24  S.  E.  487,  to  show  that,  at  the  time  a 
note  became  due  at  a  bank,  the  cashier  in- 
formed the  indorser  that  sufficient  funds 
had  been  deposited  by  the  assignee  of  the 
principal  to  pay  the  note,  but  that  matters 
had  not  been  fully  arranged,  and  that  it 
was  necessary  to  renew  the  note  so  as  to 
keep  the  bank's  affairs  straight,  and  that 
the  indorser  would  incur  no  liability  by  in- 
dorsing the  renewal  note.  No  question, 
however,  was  raised  as  to  the  power  of  the 
cashier  to  bind  the  bank  by  the  agreement. 

In  a  few  cases  the  objection  to  the  ad- 
mission of  the  testimony  is  not  based  on  the 
so-called  parol  evidence  rule. 

Thus,  in  People's  Sav.  Bank  v.  Hughes, 
62  Mo.  App.  576,  it  was  held  that  testimony 
is  not  admissible  to  prove  that  the  cashier 
of  a  bank  agreed  with  the  surety  on  a  note 
that,  if  the  latter  would  procure  security 
for  a  forged  note  which  had  been  deposited 
in  the  bank  to  take  up  the  note  upon  wliich 
the  surety  was  liable,  the  bank  would  re- 
lease the  surety  from  his  liability,  the  agree- 
ment being  beyond  the  scope  of  the  cashier's 
authority. 

And  a  subsequent  indorser  is  not  com- 
petent to  prove  facts  which  would  tend  to 
discharge  a  prior  indorser  from  the  re- 
sponsibility for  his  indorsement.  Bank  of 
the  Metropolis  v.  Jones,  8  Pet.  12,  8  L.  ed. 
850. 
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to  the  bank  by  Thurston,  and  the  proceeds 
of  the  Forsyth  note,  or  part  of  it,  took  up 
those  two  notes.     Four  drafts  issued  by  the 
bank  on  June  20,  1907,  through  Mr.  Thurs- 
ton, aggregating  $51.40,  were  also  paid  by 
Thurston    from    the    proceeds    of    the   note. 
Part  of  the  other  proceeds  of  this  note  went 
to  the  credit  of  Mr.  Thurston's  account,  and 
he  took  cash  for  some  of  it.     Under  date  of 
June  20,  1907,  Thurston's  account  shows  a 
credit  of  $400.     That  $400  came  from  the 
proceeds  of  the  Forsyth  note.     The  balance 
waa  taken  in  cash.     While  I  was  employed 
in  the  bank,  Mr.   Thurston   had   charge  of 
making  the  loans;  that  was  principally  his 
work.     He  made   all   kinds   of   loans.      He 
made  loans  as  large  as  the  capital  of  the 
bank  would  stand.     I  don't  think   he  con- 
sulted any   of   the   directors   of   the   bank. 
1  know  positively  that  on  certain  loans  he 
did  not  consult  with  other  directors  of  the 
bank.     As   long  as   be   had  charge   of   the 
bank  he   pursued    that  lin^  of  conduct,    or 
making  loans   of   that   character    and   size 
without  consulting  the   other   directors   or 
officers  of  the  bank.     He  had  charge  of  the 
promissory   notes   taken   by  the   bank.      In 
making  payments  of  notes  no  one  was  con- 
sulted but  the  cashier.    I  didn't  consult  any- 
one except  Thurston.     If  he   was   away   I 
used  my  own  judgment  in  the  matters.    The 
bank  had  a  manager.     Mr.  Thurston    was 
the  manager.     The    directors    of  the  bank 
held  meetings  once  a  year,  on  the   1st  of 
January.     They    never   held    any   meetings 
after  that,  until  September  of  the  year  1907. 
Mr.  Hauck,  the  president  of  the  bank,  was 
about  the  bank  there  quite  often,  probably 
twice  a  week,  or  once.    He  usually  came  into 
the  bank  and  talked  a  little  while  and  went 
out  again.    Mr.  Thurston  issued  the  drafts 
of  the  bank  exclusively.    He  made  the  loans 
if  he  was  there.     If  he  was  away,  I  made 
them  in  his  place.     Mr.  Thurston  used  his 
own  judgment  in  making  loans.    Therfe  was 
no  one  there  for  him  to  consult  with.    It  was 
the  custom  to  make  loans  immediately  upon 
application.  A  great  many  promissory  notes 
were  taken  without  security.     Notes  we/tj 
usually  taken  by  Thurston  without  consult- 
in«»  anyone  else.    The  president  of  the  bank 
resided  10  miles  from  Moore,  and  the  vice 
president  resided  50  miles  away.     Thurston 
was  in  charge  of  the  bank  as  manager  on 
•Tune  20,  1907.    This  note  came  to  the  bank 
in  the  usual  course  of  business.     Thurston 
brought  it  to  me.     The  rest  of  the  bank- 
ing force   were  working    under    him.      He 
overlooked  their  work.     He  had  charge  of 
the  moneys." 

At  the  close  of  defendant's  case  the  plain- 
tiff moved  for  a  directed  verdict  in  its  fa- 
vor. The  motion  was  overruled.  Thereupon 
•Tohn  C.  Hauck,  the  president  of  the  bank, 
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was  called  as  a  witness  for  the  plaintiff. 
He  said:  "I  was  supervisor  of  the  affairs 
of  the  bank  during  the  year  1907.  Every 
once  in  a  while  we  would  go  over  the  ac- 
counts and  check  them  all  up,  I  and  Mr. 
Warr,  the  cashier  of  the  Bank  of  Fergus 
County.  We  did  that  for  about  four  months 
after  the  bank  was  started,  and  then  we 
done  it  off  and  on  ever  since  up  to  the  time 
Thurston  left.  I  went  through  everything 
that  was  in  the  bank  several  times  in  the 
two  years,  about  five  or  six  times  I  should 
judge.  That  was  when  Thurston  had  charge 
of  the  bank.  1  never,  as  president,  author- 
ized Thurston  to  make  any  collateral  agree- 
ments that  the  paper  of  the  bank  should 
not  be,  or  was  not  to  be,  collected.  I  don't 
think  we  directors  had  any  meetings  in  the 
spring  and  summer  of  1907." 

At  the  close  of  all  the  testimony,  the 
plaintiff's  counsel  requested  the  court  to 
charge  the  jury  that,  if  the  State  Bank  of 
Moore  paid  any  consideration  for  the  note, 
their  verdict  must  be  for  the  plaintiff,  and 
also  that  the  alleged  oral  agreement  of 
Thurston  that  the  defendant  would  not  be 
called  upon  to  pay  the  note  was  no  defense 
to  the  action.  The  court  refused  the  re- 
quests. Over  appropriate  objection  by  the 
plaintiff,  the  court  advised  the  jury  that, 
as  between  the  maker  and  payee  of  a  yrom- 
issory  note,  oral  evidence  touching  the  con- 
sideration thereof  could  be  considered  by 
them,  and  that  if  they  found  that  the  de- 
fendant received  no  consideration,  and  that 
the  note  was  made  for  the  accommodation 
of  the  plaintiff,  their  verdict  should  be  for 
the  defendant.  The  jury  was  also  instruct- 
ed, without  objection,  that  "if  Thurston 
owed  to  or  borrowed  from  the  plaintiff  the 
amount  of  the  note  sued  upon,  and  if,  at  the 
request  of  Thurston,  the  defendant  gave  to 
the  plaintiff  the  note  sued  upon  in  satis- 
faction of  such  indebtedness  of  Thurston  to 
the  plaintiff,  and  the  plaintiff  accepted  the 
note  as  such  satisfaction,  then  the  note  was 
given  upon  sufficient  consideration,  and  the 
plaintiff  is  entitled  to  recover  the  amount 
due  on  the  note." 

The  court  also  gave  to  the  jury  instruc- 
tion No.  3,  as  follows:  "The  court  instructs 
the  jury  that  the  burden  of  proof  was  on 
the  plaintiff  to  show  that  the  note  was 
given  upon  a  valuable  consideration,  and 
that,  if  that  was  doubtful  upon  the  whole 
evidence,  plaintiff  could  not  recover;  that 
the  admission  by  the  defendant  of  the  exe- 
cution of  the  note  and  its  production  in  evi- 
dence made  a  prima  facie  case  for  the  plain- 
tiff upon  which  the  jury  might  find  a  ver- 
dict for  plaintiff,  unless  the  defendant  intro- 
duced evidence  which  showed  that  it  was  not 
given  for  a  valuable  consideration,  or  evi- 
dence to  render  it  doubtful   in   the  mindi 
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of  the  jury  whether  it  was  given  on  a  valu- 
able cousideratiou,  and  that  if  not  so  given, 
or  if  it  was  doubtful  whether  it  was  given 
for  a  valuable  consideration,  the  plaintiff 
could  not  recover."  Plaintiff  objected  to 
this  instruction,  for  the  reason  that  it  placed 
the  burden  of  proving  the  consideration  for 
the  note  upon  plaintiff,  whereas  the  burden 
of  showing  a  failure  of  consideration  was 
upon  defendant;  also  because  the  instruc- 
tion is  in  conflict  with  instruction  No.  9, 
which  reads  as  follows:  "(9)  You  are  in- 
structed that  the  note  sued  upon  in  this 
case  imports  a  consideration,  and  the  bur- 
den of  showing  a  want  of  consideration  suf- 
ficient to  sup|K>rt  a  written  instrument  lies 
with  the  party  seeking  to  invalidate  it." 

Instruction  No.  7  reads  as  follows:  "The 
court  instructs  the  jury  that,  if  you  find 
from  the  evidence  that  the  defendant  signed 
the  note  sued  upon  in  this  case  as  an  ac- 
commodation maker  for  the  plaintiff,  and 
delivered  the  note  to  the  plaintiff,  or  one  of 
its  officers  for  the  bank,  the  defendant  can- 
not be  held  liable  thereon,  no  matter  how 
the  bank  may  have  dealt  with  the  note,  so 
long  as  it  retained  ownership  and  control 
thereof;  and,  even  though  you  find  that  the 
bank,  after  the  note  was  delivered  to  it,  gave 
Thurston  the  benefit  of  the  whole  or  a  part 
of  it,  this  fact  would  not  render  defendant 
liable  on  the  note."  This  instruction  was 
also  objected  to  for  several  reasons;  among 
others,  that  it  conflicts  with  instructions  8, 
10,  and  11,  given  by  the  court.  These  latter 
instructions  read  as  follows: 

"No.  8.  If  you  find  from  the  evidence  that 
the  note  in  question  was  made,  executed, 
and  delivered  to  the  State  Bank  of  Moore  by 
John  Forsyth,  for  the  accommodation  of  Mr. 
Thurston,  and  that  Thurston  received  the 
beiiefits  therefrom,  then  youjnust  find  for 
the  plaintiff." 

"No.  .10.  The  plaintiff  in  this  action  is  a 
corporation,  and  yoxi  are  instructed  that  a 
corporation  is  bound  by  the  acts  of  its  o(Ti- 
cers  or  agents  only  so  far  as  they  act  with- 
in the  scope  of  their  authority.  In  this  ac- 
tion, the  burden  is  upon  the  defendant  to 
prove,  by  a  preponderance  of  the  evidence, 
that  in  making  the  oral  agreement,  if  you 
believe  that  such  oral  agreement  was  made, 
Thurston,  the  cashier  of  the  plaintiff,  was 
acting  within  the  scope  of  his  authority  as 
such  cashier,  or  that  such  agreement  was 
subsequently  ratified  by  the  plaintiff  in  the 
action.  If  the  defendant  has  failed  to  prove 
these  allegations  by  a  preponderance  of  the 
testimony,  your  verdict  should  be  for  the 
plaintiff. 

"No.  11.  In  this  action  the  defendant 
claims,  among  other  things,  that  the  note 
sued  upon  was  made  for  the  accommodation 
of  the  plaintiff.  You  are  instructed  that  an 
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accommodation  party  is  one  who  h::8  signed 
the  instrument  as  maker,  drawer,  acceptor, 
or  indorser  without  receiving  any  valae 
therefor,  and  for  the  purpose  of  lending  his 
name  to  some  other  person.  Such  a  person 
is  liable  on  the  instrument  to  a  bolder  for 
value,  notwithstanding  such  holder,  at  the 
time  of  taking  an  instrument,  knew  him  to 
be  only  an  accommodation  party." 

We  think  the  foregoing  extracts  from  the 
instructions  fairly  illustrate  the  theory  up- 
on which  the  case  was  tried,  and  that  the 
motions  and  exceptions  of  counsel  for  ap- 
pellant are  sufficient  to  raise  the  vital  ques- 
tions argued  in  this  court.  We  sbali  not 
analyze  the  instructions,  but  will  content 
ourselves  with  the  statement  that,  assuming 
that  they  correctly  state  the  law,  the  jury 
failed  to  follow  them.  The  testimony,  how- 
ever, is  practically  uncontradicted.  There 
is  no  conflict  in  essentials,  and,  in  our  judg- 
ment, but  one  inference  mav  be  dra^m  from 
it.  Therefore  the  cause  should  not  have 
been  submitted  to  the  jury.  The  court 
should  have  directed  a  verdict  for  the  plain- 
tiff. 

1.  The  first  question   arising  is  whether 
the  defense  of  want  of  consideration  in  the 
note,  pleaded  and  attempted  to  be  interpo9e<l 
by  the  defendant,  was  a  valid  one.    In  the 
case  of  Higgins  v.  Ridgway,  153  N.  Y.  130, 
47  N.  E.  32,  the  court  of  appeals, 'after  a 
review  of  the  New  York  cases  on  the  sub- 
ject,  held   that  it  was  a  valid   defense  to 
the  enforcement  of  a  promissory  note  against 
the  maker,  by  the  party  to  whom  it  was 
delivered,   that  the  note  was  without  con- 
sideration, and  was  delivered  upon  the  con- 
dition that  the  maker  should   not  be  held 
liable  thereon.     To  the  same  effect  are  the 
rulings  of  the  courts  in  Breneman  v.  Fur- 
niss,  90  Pa.  186,  36  Am.  Rep.  651 ;  Burke  v. 
Dulaney,  153  U.  S.  228,  38  L.  ed.  698,  14 
Sup.   Ct.  Rep.   816;    Benton   v.  Martin,  52 
N.  Y.  570;   Garfield  Nat.  Bank  v.  Colwell, 
57  Ilun,  169,  10  N.  Y.  Supp.  864;  Simmons 
v.   Thompson,  29  App.   Div.   659,   61   X.  Y. 
Supp.  1018;   McFarland  v.  Sikes,  54  Conn. 
250,  1  Am.  St.  Rep.  Ill,  7  Atl.  408;  Juil- 
liard  v.  Chaffee,  92  N.  Y.  529 ;  Schindler  v. 
Muhlheiser,  45  Conn.  153.     In  the  case  of 
Tacoma  Mill  Co.  v.  Sherwood,  11  Wash.  492, 
39  Pac.  977,  cited  by  appellant  in  opposi- 
tion to  the  principle  laid  down  in  the  fore- 
going cases,  it  appeared  that  there  wa.'<  a 
consideration  for  the  note  in  question,  and 
the  court  said:     "The  law  will  not  permit 
the  maker  of  a  note,  where  there  is  a  con- 
sideration, to  show  an  oral  agreement  that 
he  was  not  to  be  liable  at  all  on  the  note." 
Appellant  also  cites  the  case  of  Dolson  v. 
De  Ganahl,  70  Tex.  620,  8  S.  W.  321,  but  in 
that  case  the  court  said:     "The  note  fixes 
the  obligation  of  the  appellant  to  pay,  and 
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his  pleadings  leave  open  to  him  only  the 
^iefenae  that  it  was  executed  without  con- 
sideration. Evidence  tending  to  support 
that  defense  is  admissible."  The  court  then 
proceeded  to  show  that  there  was  a  valid 
consideration  for  the  note.  The  case  of 
Davy  V.  Kelley,  66  Wis.  462,  29  N.  W.  232, 
is  also  called  to  our  attention.  In  that  case 
it  was  held  that  evidence  of  a  contemporane- 
ous oral  agreement  between  the  parties  to 
a  note,  that  it  was  not  to  be  enforced  as 
between  them,  is  inadmissible.  But  the 
opinion  of  the  court,  by  Mr.  Justice  Tay- 
lor, discloses  the  fact  that  it  was  finally 
<ietermined  that  the  note  in  suit  was  given 
upon  sufficient  consideration.  We  are  of 
opinion  that,  in  view  of  the  authorities,  and 
in  principle,  the  rule  laid  down  by  the  New 
York  court  of  appeals,  in  Higgins  v.  Ridg- 
way,  supra,  is  founded  in  sound  reason,  and 
that  the  court  below  properly  followed  the 
same. 

2.  Was  the  bank  bound  by  the  representa- 
tions of  its  cashier  that  defendant  should 
not  be  called  upon  to  pay  the  note?  The  Su- 
preme Court  of  the  United  States,  in  Mar- 
tin V.  Webb,  110  U.  S.  7,  28  L.  ed.  49,  3 
Sup.  Ct.  Rep.  428,  held  that,  although  a 
cashier  of  a  bank  ordinarily  has  no  power 
to  bind  the  bank  except  in  the  discharge  of 
his  customary  duties,  and  although  the  ordi- 
nary business  of  a  bank  does  not  compre- 
hend a  contract  made  by  a  cashier,  without 
delegation  of  power  from  the  board  of  di- 
rectors, involving  the  payment  of  money 
not  loaned  by  the  bank  in  the  customary 
way,  nevertheless  it  may  be  inferred  from 
the  general  manner  in  which,  for  a  period 
sufficiently  long  to  establish  a  settled  course 
of  business,  he  has  been  suffered  by  the  di- 
rectors, without  interference  or  inquiry,  to 
conduct  the  affairs  of  the  bank*  and  when, 
during  a  aeries  of  years,  or  in  numerous 
business  transactions,  he  has  been  permitted, 
in  his  official  capacity  and  without  objec- 
tion, to  pursue  a  particular  course  of  con- 
duct, it  may  be  presumed,  as  between  the 
bank  and  those  who  in  good  faith  deal  with 
it  upon  the  basis  of  his  authority  to  repre- 
sent the  corporation,  that  he  has  acted  in 
conformity  with  instructions  received  from 
those  who  have  the  right  to  control  its  oper- 
ations. The  matter  involved  was  a  legiti- 
mate transaction  from  which  the  bank  de- 
rived an  advantage.  It  will  be  observed  that 
the  principle  of  estoppel  in  pais  was  thus 
invoked  against  the  bank. 

Aj^in,  the  Supreme  Court  of  the  United 
States,  in  West  St.  Louis  Sav.  Bank  v. 
Shawnee  County  Bank  (West  St.  Louis  Sav. 
Bank  v.  Parmnlee),  95  U.  S.  657,  24  L.  ed. 
490,  said:  "Ordinarily  the  cashier,  being 
the  ostensible  executive  officer  of  a  bank, 
» T^rpwiined  in  have,  in  the  absence  of  posi- 
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tive  restrictions,  all  the  power  necessary 
for  such  an  officer  in  the  transaction  of  the 
legitimate  business  of  banking;  .  .  . 
but  certainly  he  is  not  presumed  to  have 
power,  by  reason  of  his  official  position,  to 
bind  his  bank  as  an  accommodation  iudorser 
of  his  own  promissory  note.  Such  a  trans* 
action  would  not  be  within  the  scope  of  his 
general  powers;  and  one  who  accepts  an 
indorsement  of  that  character,  if  a  contest 
arises,  must  prove  actual  authority  before 
he  can  recover.  There  are  no  presumptions 
in  favor  of  such  a  delegation  of  power." 
Mr.  Thompson  in  his  work  on  Corporations 
(vol.  2,  2d  ed.  §  1532)  says:  "The  princi- 
pal limitation  on  the  powers  of  a  cashier  is 
that  his  acts  must  be  within  his  ordinary 
duties.  It  cannot  be  assumed  that  he  is 
authorized  to  do  every  act  within  the  pow- 
ers of  the  bank.  His  implied  authority  is 
limited  to  acts  done  in  the  usual  and  or- 
dinary course  of  business,  and  cannot  be 
extended  to  cover  unusual  or  extraordinary 
transactions.  For  the  transaction  of  such 
business,  special  authority  must  be  con- 
ferred upon  him  by  the  directors."  In  vol- 
ume 1  of  Morse  on  Banks  &  Banking  (Par- 
sons 4th  ed.)  §  167,  we  find  this  statement: 
"it  can  never  be  pretended  that  he  [the 
cashier]  has  any  incidental  powers  to  bind 
the  bank  by  declarations  or  admissions 
which  are  made  beyond  the  scope  of  h's  du- 
ties. Thus,  his  statement  or  promise  given 
to  a  person  who  is  about  to  put  his  name 
as  indorser  upon  a  note  which  the  bank 
has  agreed  to  discount,  to  the  effect  that 
such  person  will  not  be  held  liable  or  shall 
not  be  looked  to  by  the  bank,  is  altogether 
inoperative  and  void  as  an  undertaking  of 
the  bank."  See  also  Bolles,  Modern  Law 
of  Banking,  p.  361. 

In  the  case  of  Bank  of  United  States  v. 
Dunn,  6  Pet.  51,  8  L.  ed  316,  the  defendant 
offered  to  prove  that  the  cashier  and  presi- 
dent of  the  bank  gave  him  to  understitnd 
that  if  he  indorsed  the  note  in  suit,  he  would 
incur  no  risk  or  responsibility.  Tlie  court 
said:  "The  most  decisive  objection  to  the 
evidence  is  that  the  agreement  was  not  made 
with  those  persons  who  have  power  to  bind 
the  bank  in  such  cases.  It  is  not  the  duty 
of  the  cashier  and  president  to  make  such 
contracts,  nor  have  they  the  power  to  bind 
the  bank  except  in  the  discharpje  of  tlieir 
ordinary  duties."  In  Bank  of  the  Metropolis 
V.  Jones,  8  Pet.  16,  8  L.  ed.  851,  the  court 
said:  "It  is  unnecessary  to  add  in  this 
case,  as  was  stated  by  the  court  in  the  case 
of  Dunn,  that  the  officers  of  the  bank  had 
no  authority,  as  agents  of  the  bank,  to  bind 
it  by  the  assurances  which  they  gave."  In 
the  Jones  Case  it  appeared  that  the  presi- 
dent of  thp  plaintiff  bank  had  assured  the 
indorser,  through  the  maker,  that  he  would 


508 


MONTANA  SUPREME  COURT. 


Afs.^ 


incur  no  responsibility  on  the  note  on  ac- 
count of  the  fact  that  certain  property, 
which  could  be  subjected  to  its  payment,  was 
very  valuable.  In  the  case  of  Thompson  v. 
McKee,  6  Dak.  172,  37  N.  W.  3«7,  the  facts 
were  these:  McKee  went  to  the  First  Na- 
tional Bank  of  Sioux  Falls  to  identify  one 
Wolf,  and  at  the  request  of  the  cashier 
wrote  his  name  on  the  back  of  a  draft,  the 
cashier  assuring  him  that  he  should  not  be 
liable  on  it,  his  name  being  wanted  merely 
to  show  who  identified  Wolf.  McKee  after- 
wards gave  his  note  to  the  bank  for  the 
amount  of  the  draft  it  had  cashed,  with  an 
understanding  with  the  cashier  that  his  lia- 
bility on  the  note  should  not  be  greater 
than  it  was  on  the  draft,  and  he  subse- 
quently renewed  this  note,  with  a  similar  un- 
derstanding with  the  president  and  cashier. 
The  court  held  that  the  facts  constituted  no 
defense,  for  the  reason  that  the  president 
and  cashier  had  no  authority  to  make  any 
such  contract.  Mr.  Justice  Spencer,  speak- 
ing for  the  court,  said:  "It  has  been  re- 
peatedly held  by  the  highest  judicial  tri- 
bunals that  officers  of  banks  have  not  the 
power  to  excuse  or  limit  the  legal  obliga- 
tions of  persons  to  the  banks  they  repre- 
sent, by  agreeing  with  them  that  they  shall 
not  be  held  liable  or  called  upon  to  pay  the 
obligations  which  they  make,  either  as  prin- 
cipal debtors  or  accommodation  makers  or 
indorscra,  and  on  the  credit  of  which  the 
bank  has  parted  with  its  funds."  In  the 
case  of  Claflin  v.  Farmers'  &  C.  Bank,  25 
N.  Y.  293,  it  was  held  that  the  general  au- 
thority of  the  president  of  a  bank  to  cer- 
tify checks  drawn  upon  it  does  not  extend 
to  checks  drawn  by  himself.  The  supreme 
judicial  court  of  Massachusetts,  in  Dedham 
Inst.  T.  Slack,  6  Cush.  408,  held  that  the 
treasurer  of  an  incorporated  institution  for 
savings  has  no  authority,  as  such,  and  with- 
out being  specially  authorized  thereto,  to 
execute  a  relcnse  in  the  name  of  the  cor- 
poration. In  Gallery  v.  National  Exch. 
Bank,  41  Mich.  1G9,  32  Am.  Rep.  140,  2  N. 
W.  193,  it  was  sho^vn  that  one  Irwin  was 
president  of  the  bank  and  also  of  a  rail- 
way company.  With  other  directors  of  the 
railway  company  he  made  a  note  to  the 
bank.  Evidence  was  introduced  tending  to 
prove  that  the  note  was  not  to  be  paid  by 
the  makers  thereof,  but  only  from  tlie  as- 
sets or  funds  of  the  railroad  company.  It 
was  claimed  that  Irwin,  as  president  of  the 
bank,  consented  to  an  arrangement  by  which 
the  debt  was  assumed  by  a  third  person  and 
the  makers  released.  The  court  said: 
"Even,  however,  had  he  [Irwin]  assumed 
to  act  for  and  represent  the  bank,  he\n^ 
liable  as  maker  and  indorser,  he  could  not 
consent  to  his  own  release  and  that  of  his 
comakers,  and  bind  the  bank  thereby.  •  •  • 
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That  he  could  not  act  in  such  a  double  and 
antagonistic  capacity  is  well  settled  in  this 
state."  See  also  Payne  v.  Commercial  Bank, 
6  Smedes  &  M.  24;  Bank  of  Commerce  ?. 
Hart,  37  Neb.  197,  20  L.R.A.  780,  40  Am. 
St.  Rep.  479,  55  N.  W.  631 ;  Bank  of  Peiin 
sylvania  v.  Reed,  1  Watts  A  S.  101;  Hodge 
v.  First  Nat.  Bank,  22  Gratt.  51 ;  Cocheclio 
Nat.  Bank  v.  Haskell,  51  N.  H.  116,  12  Am. 
Rep.  08;  Daviess  County  Sav.  Asso.  v.  Sail- 
or, 63  Mo.  24;  Sandy  River  Bank  y.  Mer- 
chants' &  M.  Bank,  1  Biss.  146,  Fed.  Cas. 
No.  12,309;  Ellis  v.  First  Nat.  Bank,  22 
R.  I.  565,  48  Atl.  936;  German  Sav.  Bankv. 
Des  Moines  Nat.  Bank,  122  Iowa,  737,  98 
N.  W.  606;  Mendel  v.  Boyd,  71  Neb.  657, 
99  N.  W.  493. 

The  testimony  shows  that  the  transaction 
in  controversy  was  an  isolated  one.  The 
defendant  testified  that  he  had  previously 
had  no  dealings  of  the  kind  with  Thurston. 
No  question  of  estoppel  is  involved.  Hauck 
testified  that  he,  as  president,  had  never  au- 
thorized the  cashier  to  make  the  arranf;e> 
ment  testified  to  by  the  defendant,  andtitere 
is  no  evidence  that  the  board  of  directors 
did  so.  We  conclude,  therefore,  that  the 
promise  of  Thurston  was,  on  its  face,  beyond 
the  scope  of  his  authority,  and  that  the  de- 
fendant was  chargeable  with  notice  there- 
of. We  hold  that  the  cashier  of  a  bank,  b? 
virtue  of  his  office,  has  no  authority  to  make 
such  an  arrangement  as  that  testified  to  by 
the  defendant,  and  that  whoever  accepts 
such  an  agreement  and  acts  upon  it  does 
so  at  his  peril. 

3.  But  it  is  contended  that  the  note  was 
in  fact  given  without  consideration.  If  so, 
this  was  an  available  defense  against  the 
payee,  regardless  of  whether  the  casliier 
had  authority  to  promise  that  defendant 
should  not  be  called  upon  to  pay.  The  tes- 
timony shows  conclusively  that  the  plaintiff 
in  fact  parted  with  full  consideration  for 
tlie  note,  and,  to  our  minds,  the  evidence  of 
the  defendant  himself  proves  that  a  valid 
consideration  passed,  and  that  he  was  aware 
of  the  fact  that  certain  assets  of  the  bank 
were  to  be  withdrawn  and  his  note  substi- 
tuted in  place  thereof,  at  the  time  he  exe- 
cuted  and  delivered  the  same.  How  other- 
wise can  his  statement  that  "the  bank  would 
not  want  to  have  Thurston's  paper  in  there*^ 
be  explained  ?  The  only  reasonable  construc- 
tion to  be  placed  upon  his  testimony  is  that 
he  knew  that  Thurston  was  personally  desir- 
ous of  withdrawing  his  paper.  But  it  is  im- 
material what  phraseology  was  employed. 
The  very  fact  that  Thurston  proposed  to 
withdraw  his  own  paper  was  notice  to  the 
defendant  that  he  was  acting  for  himself. 

And  there  are  other  reasons  why  the 
judgment  cannot  stand.  The  whole  trans- 
action shows  on  its  face  that  Thurston  was 
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in  fact  acting  for  himself,  and  not  for  the 
bank,  and  that  the  defendant  either  knew 
the  fact,  or  should  have  known  it;     Thurs- 
ton was  engaged  in  a  palpable  attempt  to 
defraud  the  bank  of  which  he  was  cashier, 
and  the  defendant  by  his  acts  made  it  pos- 
sible for  him  to  consummate  the  fraud.   In 
>>»e  case  of  Pauly  v.  O'Brien  (C.  C.)  69  Fed. 
460,  Judge  Ross  said :    ''It  is  said  for  the  de- 
fendant that  the  note  sued  on  was  without 
consideration.      Not    so,    according    to    the 
Rj^reed  statement  of  facts,    fof   it   is    there 
stated  that  it  was  executed  in  place  of  and 
to  take  up  the  note  of  Nay  lor,  then  repre- 
sented by  the  bank  officers  to  be  past  due 
and  to  be  secured  by  collaterals  which  were 
believed  to  be  ample  to  pay  it,  and  which 
thev  represented  the  bank  wanted  to  get  'out 
of  the  past-due  notes,'  and  which,  together 
with  the  collaterals,  were  to  stand  as  col- 
lateral to  the  note  executed  by  the  defend- 
ant, upon  the  execution  of  which  the  Nay- 
lor  note  was  entered  as  paid  on  the  books 
«f  the  bank,  and  the  defendant's  note  was 
entered  thereon  *as  a  discount  for  its  face.* 
It  thus  appears  that  the  defendant  executed 
his  first  note,  subsequently  renewing  it  from 
time  to  time,  and  ultimately  by  the  note  in 
suit,  for  the  purpose  of  having  it  take  the 
place  of  the  Naylor    note,    which,    together 
'nrith  the  collaterals,  'were  to  be  collateral 
to  the  note*  given  by  him.    If,  however,  this 
was  not  really  the  case,  but  that,  in  truth, 
the  transaction  was  a  mere  trick  to  make 
it  appear  to  the  government  and  to  the  cred- 
itors and  stockholders  of  the  bank  that  it 
had  a  valuable  note  when  in  fact  it  did  not 
hare  one,  the  result  must  be  the  same;  for, 
when  parties  employ  legal  instruments  of  an 
obli^tory  character  for  fraudulent  and  de- 
ceitful purposes,  it  is  sound  reason,  as  well 
as  pure  justice,  to  leave  him  bound  who  has 
bound  himself.     It  will    never    do  for    the 
courts  to  hold  that  the  officers  of  a  bank, 
by  the  connivance  of  a  third  party,  can  give 
to  it  the  semblance   of  solidity  and   secu- 
rity, and,  when  its  insolvency  is  disclosed, 
that  the  third  party  can  escape  the  conse- 
quences of   his    fraudulent  act.     ...     It 
would  require  more  credulity  than  I  possess 
to  believe    that    the    defendant,    when    his 
brother,  who  was    the    bookkeeper    of  the 
bank,  came  to  him  with  the  proposition  of 
its  vice  president,   in   its  every   suggestion 
and  essence  deceptive   and   fraudulent,   did 
not  know  its  true  character    and    purpose. 
Ko  far  as  appears,    Naylor    was    a    total 
stranger  to  him.    Why  should  he  execute  his 
note  to  take  up  the  note  of  Naylor  ?    What 
moved  him  to  do  it,  except  to  enable  the 
officers  of  the  bank  to  supplant  the  overdue 
note  of  Naylor  with  a  live  note,  which  he 
now  insists  was  without  consideration  and 
purely  voluntary,  but    which    enabled    the 
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bank  officers  to  make  a  deceptive,  and  there- 
fore fraudulent,  showing  of  assets?" 

In  the  case  of  Allen  v.  First  Nat.  Bank, 
127  Pa.  61,  14  Am.  St.  Rep.  829,  17  Atl. 
886,  the  facts  were  these:  The  bank 
brought  an  action  to  recover  the  sum  of  $5,- 
000  alleged  to  be  due  on  a  promissory  note. 
The  defendant  offered  to  prove  that  Beech - 
er,  the  cashier  of  the  bank,  came  to  him 
at  the  postoffice  and  said  that  the  bank  was 
carrying  for  his  firm  of  Beecher  &  Copeland 
a  quantity  of  oil  certificates,  in  excess  of 
what  they  were  permitted  to  carry  for  one 
firm  under  the  laws  of  the  United  States, 
and  that  the  bank  desired  to  have  the  oil 
carried  in  the  name  of  other  parties,  so  as 
to  make  an  appearance  of  compliance  with 
the  law,  and  for  that  purpose  he  asked  the 
defendant  to  become  the  maker  of  a  note 
for  $5,000,  to  be  secured  by  5,000  barrels 
of  oil  that  the  bank  was  carrying  for  Beech* 
er  &  Copeland;  and,  in  compliance  with  this 
request,  Allen  executed  the  note  without  oth- 
er consideration,  and  with  the  express  agree- 
ment that  he  should  not  be  held  liable  there- 
on. The  trial  court  directed  a  verdict  for 
the  plaintiff  bank.  On  appeal  the  supreme 
court  said:  "Assuming  all  the  facts  cov- 
ered by  the  offers  to  have  been  proved,  they 
would  not  have  amounted  to  a  defense  as 
against  the  bank.  The  whole  confusion  in 
the  case  grows  out  of  the  fact  that  the  Mr. 
Beecher  .  .  .  was  at  the  same  time  a 
member  of  the  firm  of  Beecher  &  Copeland 
and  cashier  of  .the  .  .  .  bank.  .  . 
Tlie  effort  here  is  to  make  the  bank  respon- 
sible, not  merely  for  matters  done  in  the 
scope  of  his  duties  as  cashier,  or  by  au- 
thority of  the  bank,  but  also  for  his  acts 
and  declarations  done  or  made  in  the  pur- 
suit of  his  private  business.  His  interview 
with  the  defendant  at  the  postoffice  can  only 
be  taken  as  an  effort  on  his  part  to  pro- 
cure accommodation  paper  to  the  amount 
of  $5,000  to  take  up  a  like  amount  of  his 
firm*s  paper  at  the  bank.  In  some  way  his 
firm  had  obtained  a  larger  line  of  discount 
at  the  bank  than  is  permitted  by  the  gen- 
eral banking  law;  the  bank  examiner  was 
expected  soon,  and  it  became  necessary  for 
defendant's  firm  to  retire  some  of  its  pa- 
per. It  was  equally  necessary,  perhaps,  for 
the  bank;  and  the  defendant,  as  its  cashier, 
must  have  been  fully  aware  of  the 
importance  of  getting  the  accounts  of  his 
own  firm  in  proper  condition.  He  succeed- 
ed in  procuring  from  the  defendant  his  note 
for  $5,000,  to  replace  a  like  amount  of  his 
firm's  paper,  with  an  assurance  that  the  de- 
fendant should  never  be  called  upon  to  pay 
it."  The  case  of  Simmons  v.  Thompson,  29 
App.  Div.  559,  51  N.  Y.  Supp.  1018,  is  called 
to  our  attention  by  the  learned  counsel  for 
the  respondent.     In  that  case,  however,  the 
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court  held  that  the  vice  president  of  the 
Loan  &  Trust  Company,  who  induced  the 
defendant  to  make  the  note  in  suit  by  rep- 
resentations that  he  should  not  be  held  liable 
upon  it,  was  apparently  clothed  with  au- 
thority in  the  premises;  the  facts  show  that 
he  was  actually  engaged  in  carrying  forward 
a  transaction  which  was  beneficial  to  his 
principal,  and  also  that  the  corporation  had 
ratified  his  acts.  The  question  of  consider- 
ation as  arising  from  the  detriment  to  the 
trust  company,  which  advanced  money  on 
the  note,  is  not  mentioned  in  the  majority 
opinion,  but  is  quite  clearly  shown  by  the 
dissenting  opinion  of  Mr.  Justice  Ingraham. 
Aside  from  this,  we  do  not  regard  the  doc- 
trine laid  down  by  the  court  in  that  case  as 
a  healthy  one.  It  loses  sight  of  the  rights 
of  innocent  stockholders  and  depositors  in 
banks  altogether,  and  relieves  a  party  who, 
by  affirmative  action,  has  brought  about  the 
unfortunate  condition  in  which  he  finds  him- 
self. 

But  it  is  contended  that  the  knowledge 
possessed  by  Thurston  is  tq  be  imputed  to 
the  bank,  and  therefore  the  latter  had  no- 
tice that  Forsyth  received  nothing  for  the 
note.  The  correct  rule  on  this  subject  is, 
we  think,  laid  down  in  Innerarity  v.  Mer- 
chants' Nat.  Bank,  139  Mass.  332,  52  Am. 
Rep.  710,  1  N.  E.  282,  as  follows:  "While 
ihp  knowledge  of  an  agent  is  ordinarily  to 
be  imputed  to  the  principal,  it  would  appear 
now  to  be  well  established  that  there  is  an 
exception  to  the  construction  or  imputation 
of  notice  from  the  agent  to  the  principal  in 
case  of  such  conduct  by  the  agent  as  raises 
a  clear  presumption  that  he  would  not  com- 
municate the  fact  in  controveresy,  as  where 
the  communication  of  such  a  fact  would 
necessarily  prevent  the  consummation  of  a 
fraudulent  scheme  which  the  agent  was  en- 
gaged in  perpetrating.  ...  A  bank 
.  .  .  can  act  only  through  agents,  and 
it  is  generally  true  that,  if  a  director  who 
has  knowledge  of  the  fraud  or  illegality  of 
the  transaction  acts  for  the  bank,  as  in  dis- 
counting a  note,  his  act  is  that  of  the  bank, 
and  it  is  affected  by  his  knowledge.  .  .  . 
But  this  principle  can  have  no  application 
where  the  director  of  the  bank  is  the  party 
himself  contracting  with  it.  In  such  case 
the  position  he  assumes  conflicts  entirely 
with  the  idea  that  he  represents  the  inter- 
ests of  the  bank.  To  hold  otherwise  might 
sanction  g^-oss  frauds,  by  imputing  to  the 
bank  a  knowledge  those  properly  represent- 
ing it  could  not  have  possessed."  Seo  also 
State  Sav.  Bank  v.  Montgomerv,  326  Mich. 
327,  86  N.  W.  879. 

In  the  case  at  bar  we  have  only  to  con- 
sider the  effect  of  the  testimony  to  deter- 
nune  that  the  defendant  is  not  in  a  position 
to  dispute  his  liability  on  this  note.  It 
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would  be  a  most  dangerous  holding  if  we 
should  decide,  upon  the  facts  disclosed  by 
the  record,  that  he  could  do  so.    We  find  no 
evidence  that  he  had  any  idea  or  purpose  of 
accommodating  the  bank.     It  does  not  ap- 
pear that  Thurston  was  present  at  the  triaL 
It  does  appear,  however,  that  he  used  the 
funds  of  the  bank  from  time  to  time,  that 
he  resigned  his  position  there,  and  that  it 
was  necessary  to  prove  his  handwriting  by 
another  person.    The  whole  record  seems  to 
show  that  hid  management  of  the  bank  was> 
at  least  open  to  criticism,  and  it  is  not  a 
violent  conclusion,  perhaps,  that  he  was  not 
available  as  a  witness.     The  defendant  wa& 
his  partner  at  the  time  the  note  was  given^ 
and  had  his  office  in  the  rear  of  the  bank. 
Upon  being   requested    to  sign    a   note  for 
$1,500,  on    account  of  the    fact    that   his 
(Thurston's)   paper  in  the  bank  would  not 
look  well,  he  did  so  without  inquiry  as  to 
the  amount  of  such  paper  which  it  was  pro- 
|H)sed  to  take  up,  and  without  asking  what 
disposition  was  to  be  made  of  the  balance, 
if  any,  of  the  proceeds  of  the  note.    He  thus 
made  it  possible  for  Thurston,  not  only  to 
take  up  two  of  his  own  notes  for  $200  each^ 
which  were  assets  of  the  bank,  but  to  also 
draw  out  a  large  amount  in  cash.    It  seems 
to  us  that  the  request  of  Thurston  bore  oa 
its  face  conclusive  evidence  that  some  fraud 
was  projected.    The  defendant  knew  that  his 
note  was  to  pass  through  the  regular  chan- 
nels of  the  bank.    He  saw  Thurston  hand  it 
to  tlie  teller.     It  is  a  penal  offense  in  this 
state  to  knowingly  make  false  entries  in  the 
books  of  a  bank,  or  to  knowingly  subscribe 
or  exhibit  false  papers  with  intent  to  de- 
ceive the  state  bank  examiner.    Rev.  Codes. 
§  4001.    The  defendant  was  chargeable  with 
knowledge  of  this  statute,  and  with  notice 
that  it  was  Thurston's  purpose  to  violat:" 
it.     How  can  it  be  possible  for  a  man  of 
ordinary  intelligence  to  suppose  that  a  re- 
quest for  an  accommodation  note  for  a  large 
amount,  made  by  a  cashier,  is  intended  to 
be  for  the  benefit  of  the  bank?     Notes  are 
ordinarily  given  to  a  bank  for  the  purpose 
of  borrowing   money    therefrom.     VVe   can 
conceive  of  no  circumstances  under  which  a 
bank   can    require   an   accommodation  note 
on  its  own  account  for  any  legitimate  pur- 
pose.    It  seems  to  us  that  the  mere  requo5:t 
carries  notice   that  the   purpose  for  which 
such  paper  is  intended  to  be  used  is  not  a 
lawful  one.    Wliat  legitimate  end  could  pos- 
sibly be  served  by  carrying  in  a  bank  com- 
mercial paper  which  was  not  to  be  paid  un- 
der anv    circumstances?      Obviouslv    none. 
The  only  possible  design  would  be  to  dpcrive 
someone,   either   the   stockholders,    the    de- 
positors, or  the  bank  examiner,  who  acts  for 
them  in  the  name  of  the  state.    It  is  only 
an  innocent  party  who  may  take  advantage 


i9ia 


STATE  BANK  v.  FORSYTH. 


611 


of  such  a  defense  as  that  attempted  to  be 
interposed  in  this  case,  'when  other  innocent 
parties  have  suffered.  The  defendant  can- 
not claim  to  occupy  such  position.  The 
stockholders  in  the  plaintiff  bank  have, 
through  his  connivance,  suffered  a  loss  of 
$1,550,  and  a  case  might  arise,  as  it  often 
does,  where  the  loss  would  fall  upon  the  still 
more  innocent  depositors.  We  cannot  give 
our  assent  to  the  proposition,  whatever  may 
have  been  the  holdings  of  other  courts  upon 
the  subject,  that  a  party  who  has  been 
guilty  of  such  gross  negligence  as  has  the 
defendant  in  this  case  can  escape  liability 
on  account  of  technical  rules  of  law,  and 
compel  other  persons  to  stand  the  loss 
caused  by  his  total  lack  of  care.  The  pre- 
sumption that  Thurston  informed  the  bank, 
through  its  proper  oflScers,  of  his  fraudulent 
intention  to  withdraw  its  funds  for  his  own 
personal  use,  through  the  medium  of  de- 
fendant's note,  is  fully  removed  by  the  re- 
flection that,  had  he  done  so,  his  purpose 
would  have  been  defeated. 

The  order  and  judgment  appealed  from 
sre  reversed,  and  the  cause  is  remanded  to 
the  District  Court  of  Fergus  County,  with 
directions  to  enter  judgment  in  favor  of  the 
plaintiff  as  prayed  for. 

Brantly,  Ch.  J.,  and  HoUoway,  J.,  con- 
eur. 
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FIKST  NATIONAL  BANK  OF  NEW  MAR- 
TINSVILLE 
v. 

LOWTHER-KAUFMAN  OIL  &  COAL  COM- 
PANY et  al. 
and 
FRANK  WELLS  CLARK  et  al.,  Plffs.  in 

Err. 

(66  W.  Va.  505,  66  S.  E.  713.) 

Note  —  action  —  Joint  Judgment  —  nb- 
ce88ity  off  protest. 

1.  A  joint  action  may  be  maintained  by 
the  holder  of  a  nejerotiable  note,  and  a  joint 
jndgment  recovered  against  the  maker  and 
all  the  indorsers,  if  the  note  has  been  pro- 
tested, or  if  protest  and  notice  has  been 
waived  by  the  indorsers. 

Bank  «  anthority  off  cashier  —  qnali- 
fled  indorsement. 

2.  A  cashier  has  no  authority,  simply 
by  virtue  of  his  office,  to  bind  his  bank  by 
an  agreement  made  with  the  indorsers  on 
s  promissory  note,  and  unknown  to  the 
directors,  to  the  effect  that  each  of  said 
indorsers  shall  be  liable  only  for  a  certain 
proportion  of  the  debt;  and  it  matters  not 
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whether  such  contract  relates  to  original 
notes  presented  for  discount,  or  to  notes 
taken  eitiber  in  payment  or  in  renewal,  or 
pre-existing  not^. 

Same  —  notice  to  director  —  effect. 

3.  Notice  to  one  of  the  directors  of  a 
matter  affecting  the  interest  of  the  bank, 
which  it  is  to  the  interest  of  such  director 
to  conceal,  is  not  notice  to  the  bank. 

Jury  —  oath  —  objection  to  —  waiver  ^ 
appeal  —  presumption. 

4.  In  a  civil  action,  objection  to  the 
form  of  the  oath  administered  to  the  jury 
to  try  the  case  cannot  be  made,  for  the 
first  time,  after  verdict.  If  the  record 
shows  that  the  jury  were  sworn,  and  the 
form  of  oath  administered  does  not  ap- 
pear, this  court  will  presume  that  they  were 
properly  sworn. 

(December  21,  1909.) 

ERROR  to  the  Circuit  Court  for  Wetzel 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amounts  alleged  to  be  due  on  certain 
promissory  notes.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  P.  Jacobs  and  John 
M.  Hamilton  for  plaintiffs  in  error. 

Messrs.  E.  L.  Robinson  and  Hall  A 
Hall,  for  defendant  in  error: 

A  cashier  cannot  virtuie  officii  release  a 
surety  upon  a  note  held  by  the  bank,  even 
though  the  bank  holds  other  security  to 
which  it  might  resort,  but  special  authority 
is  necessary  to  justify  such  a  release. 

Merchants'  Bank  v.  Rudolf,  5  Neb.  527; 
Cochecho  Nat.  Bank  v.  Haskell,  51  N.  H. 
116,  12  Am.  Rep.  67;  Gray  v.  Farmers'  Nat. 
Bank,  81  Md.  631,  32  Atl.  518;  Ecker  v. 
First  Nat.  Bank,  59  Md.  303;  Bank  of 
United  States  v.  Dunn,  6  Pet.  51,  8  L.  ed. 

Note,  —  Power  of  hank  officer  to  hind 
hanic  hy  agreement  varying  the  Ito* 
hility  of  parties  to  commercial  paper 
from  that  imported  on  its  face. 

As  to  power  of  bank  officer  to  bind  bank 
by  agreement  that  liability  of  party  to  com- 
mercial paper  will  not  be  enforced,  see  note 
to  State  Bank  v.  Forsyth,  ante,  601.  The 
limitations  prescribed  in  that  note  are  also 
observed   here. 

The  few  reported  cases  upon  this  subject 
hold  with  FinsT  Nat.  Bank  v.  Lowtueb- 
Kaufmax  Oil  k  Coal  Co.  that  a  bank 
president  or  cashier,  merely  by  virtue  of 
his  office,  has  no  power  to  bind  the  bank 
by  an  agreement  that  the  liobility  of  par- 
ties to  commercial  paper  shall  be  different 
from  that  imported  upon  its  face. 

Thus,  in  Bank  of  United  States  v.  Dunn, 
6  Pet.  51,  8  L.  ed.  316,  it  was  held  that  the 
liability  of  parties  to  bills  of  exchanpfe  or 
promissory  notes  has  been  fixed  on  certain 
principles  which  are  essential  to  credit  and 
the   circulation   of   such    paper,    and   parol 
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316;  United  States  v.  City  Bank,  21  How. 
356,  16  L.  ed.  130;  Morse,  Banks  &  Bank- 
ing, §§  128,  169;  Bank  of  Ravenswood  v. 
Wetzel,  68  W.  Va.  1,  70  L.R.A.  305,  60  S.  E. 
886,  6  A.  &  E.  Ann.  Cas.  48;  Hodge  y.  First 
Nat.  Bank,  22  Gratt.  51 ;  Clark  &  M.  Priy. 
Corp.  §  2168;  4  Thomp.  Corp.  §  4760;  Dan. 
Neg.  Inst.  §  395. 

Mr.  Henry  M.  Russell  also  for  defend- 
ant in  error. 

WillJamSy  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brought  an  action  of  assumpsit 
in  the  circuit  court  of  Wetzel  county  against 
the  Lowther-Kaufman  Oil  &  Coal  Company, 
a  corporation,  the  maker,  and  C.  F.  Lowther, 
W.  R.  Fitch,  J.  I.  Norris,  Brent  Shriver,  F. 
W.  Clark,  and  J.  W.  Kaufman,  the  in- 
dorsers,  of  six  several  negotiable  promis- 
rory  notes  aggregating,  exclusive  of  inter- 
est, $28,000,  and  on  the  23d  day  of  July, 
1908,  recovered  a  judgment  for  $29,195.34. 
To  this  judgment  F.  W.  Clark  and  Joseph 
I.  Norris  obtained  a  writ  of  error  from 
tliis  court. 

The  notes  were  indorsed  for  the  accommo- 
dation of  the  maker.  One  of  them  was 
payable  to  the  order  of  C.  F.  Lowther  and  in- 
dorsed by  him  and  the  others;  another  one 
was  payable  to  the  order  of  Brent  Shriver 
and  indorsed  by  him  and  the  others;  and 
the  remaining  four  of  said  notes  were  pay- 
able to  all  of  the  said  defendants  and  were 
indorsed  by  them.  The  action  was  tried  on 
November  2,  1907,  upon  a  demurrer  to  the 
defendants'  evidence,  and  the  jury  found  a 
verdict  in  favor  of  plaintiff  for  the  amount 
above  stated,  subject  to  the  action  of  the 
court  upon  the  demurrer  to  the  evidence. 
The  court  sustained  the  demurrer  to  the 
evidence  and  entered  judgment  upon  the  ver- 
dict. There  was  also  a  demurrer  to  the  dec- 
laration, which  the  court  overruled. 

The  first  assignment  of  error  relates  to 
the  action  of  the  court  in  overruling  the  de- 
murrer to  the  declaration.  It  is  insisted 
that   the   demurrer   should   have   been   sus- 


tained for  the  alleged  reason  that  there  is 
no  authority  in  law  for  a  joint  action 
against  the  maker  and  the  several  indorsers 
of  a  negotiable  note  when  the  note  has  Dot 
been  protested,  and  §  11,  chap.  99,  Code 
1899  (Code  1906,  §  3449),  is  relied  on.  This 
section  provides  that  debt,  or  assumpsit,  may 
be  maintained  and  a  joint  judgment  ren- 
dered against  the  maker  and  indorser  of 
negotiable  paper,  "if  the  same  be  protested." 
The  notes  in  the  present  case  were  not  pro- 
tested, but  protest  had  been  waived  by  the 
indorser s.  The  signatures  of  the  indorf^rs 
appear  under  the  following  printed  words  on 
the  backs  of  the  notes,  which  were  on  them 
at  the  time  they  were  indorsed,  viz.:  "De- 
mand, Notice  of  Protest,  and  Nonpayment 
Waived.''  It  is  contended  that  the  stat- 
ute above  referred  to  was  not  intended  to 
authorize  a  joint  action  against  the  maker 
and  several  indorsers  of  a  note  unless  it  has 
been  formally  protested.  W^e  hardly  think 
so.  The  declaration  alleges  that  the  in- 
dorsers waived  protest  and  notice.  The 
statute  is  remedial  and  should  be  liberally 
construed.  Protest  and  notice  of  dishonor  is 
intended  for  the  protection  of  the  indorser, 
and  it  is  a  right  which  he  can  waive.  By 
waiver  he  makes  his  liability  just  as  abso- 
lute as  if  the  paper  indorsed  by  him  had 
been  formally  protested,  and  his  relation  to 
the  holder  and  all  other  indorsers  becomes 
tlie  same  in  every  respect  as  in  the  case 
of  protest.  The  object  of  the  statute  is  to 
give  the  payee,  or  holder  of  the  paper,  a 
surer  and  quicker  remedy  to  collect  his 
money  than  he  formerly  had,  which  was  by 
a  proceeding  against  each  indorser  in  the  in- 
verse order  of  their  indorsement:  and  also 
to  avoid  a  multiplicity  of  actions.  It  would 
therefore  be  extremely  technical  and  unwar- 
ranted,  we  think,  to  give  the  statute  the  hm- 
itcd  construction  contended  for.  It  would 
be  contrary  to  the  spirit  of  the  statute.  It 
was  therefore  not  error  to  overrule  the  de- 
murrer to  the  declaration. 

^The  next  error  relied  on  in  brief  of  coun- 
sel is  that  the  court  erred  in  permitting  the 


evidence  is  not  admissible  to  show  that  one 
who  indorsed  a  note  did  so  upon  the  assur- 
ance of  the  president  and  cashier  that  it 
was  only  a  matter  of  form  to  satisfy  the 
requirements  of  the  law,  and  that  certain 
bank  stock  had  been  pledged  or  was  to  be 
pledged  as  pecurity  for  the  payment  of  the 
note,  and  that  the  indorser  was  to  be 
looked  to  only  in  esse  of  a  deficiency. 

So,  a  cashier,  in  the  ordinary  perform- 
ance of  his  duties  as  such,  has  no  power  to 
bind  the  bank  by  an  agreement  with  the 
surety  upon  a  note,  made  at  the  time  the 
note  was  delivered  to  the  bank,  that  the 
bank  would  obtain  certain  securities  suffi- 
cient to  pay  the  note,  as  collateral  to  the 
note,  and  the  securities  would  be  exhausted 
28  L.R.A.  (N.S.) 


before  any  liability  of  the  suretv  would  at- 
tach. Martin  v.  First  Nat.  Baiik,  11  Ohio 
C.  C.  N.  S.  93. 

A  bank  cashier  has  no  power  to  bind  the 
bank  by  an  agreement  with  an  indorser 
upon  a  protested  note  that,  if  the  indorser 
will  confess  judgment  thereon,  the  bank 
would  hold  such  judgment  as  collateral  se- 
curity and  endeavor  to  collect  the  debt  from  • 
the  maker  of  the  note.  Bank  of  Penn- 
sylvania v.  Reed,  1  Watts  &  S.  101. 

A  bank  president  has  no  power  to  bind 
the  bank  by  an  agreement  made  with  one 
depositing  securities  to  a  note,  to  the  ef- 
fect that  he  would  see  that  the  note  was 
paid  and  that  the  securities  would  not  be 
sold.     Breyfogle  v.  Walsh,  71  Fed.  898. 
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iiotes  sued  on  to  go  as  evidence  to  the  jury,  i  sign  any  such  notes  individually  in  order 


TbiB  involves  the  same  question  raised  by 
cne  demurrer  to  the  declaration;  and,  there 
being  no  error  in  overruling  the  demurrer, 
it  necessarily  follows  that  there  is  no  error 
in  admitting  the  notes  in  evidence,  because 
of  want  of  protest.  There  is  a  written  waiv- 
er on  the  notes. 

The  next  error  assigned  relates  to  the  re- 
jection of  the  defense  set  up  by  special  pleas 
filed  by  .the  two  plaintiffs  in  error.  The  plea 
of  nonassumpsit  was  also  pleaded,  and  is- 
sues were  joined  on  these  several  pleas.  The 
special  pleas  set  up,  as  a  defense,  a  certain 
written  contract  alleged  to  have  been  made 
between  the  several  indorsers  on  the  afore- 
said notes,  as  directors  and  stockholders  of 
the  Lowther  Oil  Company,  the  predecessor 
in  interest  of  the  Lowther-Kaufman  Oil  & 
Coal  Company,  fixing  and  limiting  their  lia- 
bility on  account  of  their  several  indorse- 
ments, of  which  contract  it  is  alleged  plain- 
tiff, through  its  cashier,  had  notice,  and  to 
the  terms  of  which  it  agreed.  The  questions 
arising  under  these  several  special  pleas  will 
be  considered  along  with  the  questions  aris- 
ing under  the  next  assignment  of  error, 
which  relates  to  the  action  of  the  court  in 
sustaining  the  demurrer  to  the  defendants' 
evidence. 

The  contract  set  up  in  the  special  pleas 
bears  date  the  7th  day  of  November,  1901, 
and  is  made  between  C.  F.  Lowther,  in  his 
own  right  and  as  administrator  of  F.  P. 
Lowther,  deceased,  and  L.  M.  Merrill,  F.  W. 
Clark,  W.  R.  Fitch,  Joseph  I.  Norris,  J.  W. 
Kaufman,  and  Brent  Shriver.  It  recites 
that  the  parties  named  own  all  the  stock 
in  the  Lowther  Oil  Company,  a  corporation, 
in  the  following  proportions,  viz.:  C.  F. 
Lowther,  1;  the  estate  of  F.  P.  Lowther, 
i;  L.  M.  Merrill,  iV  ;  F.  W.  Clark, ,»,  ;  W. 
R.  Fitch,  f^  •  Joseph  I.  Norris,  ^t,  ;  J.  W. 
Kaufman,  f^  ;  and  Brent  Shriver,  ^Jj.  It 
farther  recites  that  it  may  become  necessary 
to  borrow  money,  to  execute  new  notes,  and 
to  renew  notes  already  made,  in  order  to 
carry  on  the  business  of  the  company;  that 
in  regard  to  such  indebtedness  said  parties 
are  not  willing  to  be  bound  further  than  in 
proportion  to  the  amount  of  their  stock  held 
in  said  company.  The  contract  then  pro- 
ceeds to  authorize  and  empower  the  presi- 
dent and  secretary  oi  said  corporation  to 
borrow  money  not  exceeding  $60,000,  and 
slso  to  renew  any  outstanding  indebtedness, 
u>  execute  the  promissory  note  of  said  cor- 
poration for  any  loan  of  money,  or  in  re- 
newal of  notes,  and  concludes  with  a  guar- 
anty for  the  payment  of  any  such  note  in 
proportion  to  the  stock  owned  by  each,  and 
provides  that-  "if  in  the  negotiation  of  any 
such  loan  or  renewal  it  becomes  necessary 
for  any  of  said  stockholders  to  indorse  or ' 


to  satisfy  the  rules  and  regulations  of  the 
bank  from  which  any  such  money  is  bor- 
rowed, the  said  stockholders  shall  be  liable 
to  said  bank  and  to  each  other  upon  any 
such  note  or  notes  in  proportion  to  their 
said  stock  in  said  corporation."  This  con- 
tract was  signed  by  the  Ijowther  Oil  Com- 
pany and  by  all  of  the  above-named  par- 
ties, and  below  their  signatures  was  the 
following  memorandum  or  note: 

The  First  National  Bank  of  New  Martins- 
ville, West  Virginia,  hereby  takes  notice  of 
this  contract,  and  any  money  it  may  loan 
to  said  Lowther  Oil  Company  will  be  loaned 
upon  the  terms  therein  set  forth  and  agreed 
upon  between  the  individual  stockholders. 

First  National  Bank, 
By  J.  Lee  Harne,  Cash. 
[Corporate  Seal  of 
First  National  Bank.] 

We  have  no  doubt  that  such  a  contract^  as 
between  the  parties  to  it,  is  lawful  and  en- 
forceable, but  it  is  claimed  by  defendant  in 
error  that  it  was  not  a  party  to  the  con- 
tract, and  is  not  bound  by  it;  that  the 
cashier  was  not  authorized  to  bind  the  bank 
by  such  a  contract;  that  the  directors  never 
had  any  knowledge  of  it,  and  never  ratified 
it.     There  is  no  evidence  in  the  case  th 
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Cashier  Harne  was  authorized  by  the  boa 
of  directors  to  make  the  agreement,  nor 
does  it  appear  that  he  ever  presented  it 
to  them  for  ratification  at  any  of  their 
meetings.  Mr.  Harne  says  he  does  not  know 
whether  he  presented  it  to  the  board  of  di- 
rectors or  not.  He  says,  "It  may  have  been 
presented  at  a  meeting  and  discussed,  but 
I  don't  recollect  positively."  He  also  says 
that  he  does  not  know  that  he  even  called 
it  to  the  attention  of  any  of  the  ofiQcers  of 
the  bank.  There  is  evidence,  however,  that 
Mr.  C.  F.  Lowther,  one  of  the  indorsers,  was 
also  a  director  of  the  bank  for  the  years 
1903,  1904.  But  he,  being  a  one-fourth  own- 
er of  the  stock  of  the  Lowther  Oil  Company, 
is  bound  by  the  agreement  for  as  large  an 
amount  as  any  other  indorser,  and  is  bound 
for  four  times  as  much  as  either  Norris  or 
Clark,  the  plaintiffs  in  error,  and  would 
therefore  be  interested  in  withholding  his 
information  from  the  other  bank  directors. 
Consequently,  the  information  which  C.  F. 
Lowther  had  could  not  be  imputed  to  the 
directors,  who  act  collectively,  so  as  to  bind 
the  bank.  1  Morse,  Banks  &  Banking, 
§§  112,  136;  6  Cyc.  Law  &  Proc.  p.  461,  and 
numerous  cases  cited  in  note  22.  No  copy 
of  the  contract  was  deposited  with  the  bank. 
Cashier  Henry  Koontz,  who  succeeded 
Cashier  Harne  in  July,  1904,  says  that  he 
examined  the  book  contf^iiiing  t^9  minute^ 
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of  the  various  meetings  held  by  the  direct- 
ors, and  that  they  contained  no  mention  of 
the  contract.  Robert  Morris,  who  was  one 
of  the  directors  of  the  bank  ever  since  its 
organization,  and  who  lives  in  the  town  of 
New  Martinsville  and  attended  most  all  of 
the  directors'  meetings,  testifies  that  this 
contract  was  never  called  to  his  attention, 
and  that  he  had  no  knowledge  of  it  what- 
ever. S.  Bruce  Hall,  one  of  the  stockholders 
of  the  bank,  and  also  its  president  until 
January,  1002,  and  afterwards  a  director 
from  January,  1902,  to  January,  1903,  testi- 
fied that  he  had  no  knowledge  of  such  a  con- 
tract. Both  he  and  Robert  Morris,  however, 
testify  concerning  a  certain  written  contract 
which  was  prepared  by  said  Hall,  and  which, 
he  says,  occupied  about  a  half  a  typewrit- 
ten page,  limiting  the  liability  of  the  stock- 
holders of  the  Lowther  Oil  Company  upon 
their  indorsement  of  one  certain  note  of 
$5,000,  but  that  this  contract  applied  to  no 
other  note.  There  were  a  number  of  $5,000 
notes  given  by  the  Lowther  Oil  Company 
that  were  indorsed  by  its  directors,  and  the 
testimony  of  Cashier  Koontz  shows  that  two 
of  these  $5,000  notes  were  paid  in  cash,  or 
by  check,  in  1905.  So  that,  it  does  not  ap- 
pear that  either  of  the  two  $5,000  notes 
sued  on  is  the  one  concerning  which  Mr. 
Hall  prepared  the  contract.  But  Mr.  Hall 
furthermore  testifies  that  the  bank  was  not 
a  party  to  the  contract  prepared  by  him, 
and  knew  nothing  of  it.  Mr.  Harne,  the 
cashier,  also  testifies  that,  "as  a  rule,  when 
any  of  the  notes  fell  due,  he  renewed  them 
without  referring  the  matter  to  the  discount 
committee,"  and  that  he  does  not  remem- 
ber to  have  referred  any  of  the  renewal  notes 
to  the  "discount  committee,  or  having  them 
pass  on  them.''  So  that,  allowing  full  faith 
and  credit  to  all  the  defendants'  evidence, 
and  considering  all  proper  and  reasonable 
inferences  deducible  from  it,  we  think  it 
fails  to  prove  either  that  Cashier  Harne  was 
ever  authorized  bv  the  directors  of  the  bank 
to  make  the  contract,  or  that  they  ever 
ratified  it.  The  case  turns  then  upon  the 
following  question  of  law,  viz.:  Had  the 
cashier  power,  by  virtue  of  his  office,  to  bind 
his  bank  by  such  a  contract?  We  think  he 
had  not.  It  is  a  well-settled  principle  of 
law  that  the  casliicr  has  no  authority  to 
bind  his  bank  by  acts  done  without  author- 
ity, and  beyond  the  scope  of  his  duties  and 
power.  But  this  is  too  general.  The  ques- 
tion is:  Was  the  particular  act  in  question 
beyond  the  scope  of  his  authority?  To  de- 
termine whether  or  not  a  particular  act  of 
the  cashier  is  beyond  his  power  is  often  very 
perplexing,  because  it  depends  largely  upon 
the  custom  and  usage  of  the  particular  bank 
affected,  and  also  upon  usage  prevailing  in 
particular  localities,  Hepc^  th^r^  U  much 
28  L.R.A.(N,S,) 


apparent  confiict  in  the  decisions  of  the 
courts  of  the  various  states  of  the  Union. 

Assuming,  as  we  must  do  from  the  proof, 
that  Cashier  Harne  had  no  express  author- 
ity from  the  directors  to  surrender  the  notes 
which  had  the  unqualified  indorsements  of 
the  indorsers  thereon,  and  to  take  in  i^ 
newal  thereof  notes  indorsed  by  the  same 
persons,  but  under  an  agreement^  8eparat^ 
ly  made  with  them  and  not  appearing  on 
the  notes,  qualifying  and  limiting  their  sev- 
eral liabilities  to  a  sum  less  than  the  full 
amount  of  the  notes,  it  is  clearly  seen  that 
he  would  thereby  be  surrendering  some  of 
the  security  of  his  bank.  This  he  could  not 
do  without  exceeding  his  powers.  Thia 
would  apply  to  all  those  notes  in  existence 
at  the  time  the  contract  was  made,  and 
which  were  carried  into  any  of  the  not«i 
sued  on,  by  renewals.  But  it  appears  that 
some  of  the  notes  sued  on  were  taken  either 
in  payment,  or  renewal,  of  notes  of  the 
Lowther  Oil  Company,  which  were  discount- 
ed after  the  contract  was  made.  Had  the 
cashier  power,  by  virtue  of  his  oflice,  to 
lend  the  bank's  funds,  or  to  discount  bills 
and  notes?  If  he  had  such  power  without 
consulting  the  board  of  directors,  or  the 
discount  committee,  then  we  do  not  doubt 
that  he  had  the  power  to  bind  his  bank  bj 
the  contract,  because  the  power  to  discount 
paper  with  the  bank's  funds  would  carrr 
with  it  the  power  to  pass  upon  the  suf- 
ficiency of  the  security,  and  incidentally  the 
power  to  make  any  contract  affecting  the 
security  that  the  directors  as  a  body  could 
make.  But  it  is  not  shown  that  the  cashier 
is  authorized  by  the  charter  or  the  by-law^ 
of  the  bank  to  make  loans  of  the  bank's 
funds.  The  evidence  shows  that  it  was  the 
custom  of  the  bank  to  have  applications  for 
original  loans  passed  on  by  the  discount 
committee  before  the  paper  was  discount- 
ed, although  Cashier  Harne  testifies  that  in 
some  instances,  he  discounted  paper  with- 
out referring  it  to  the  directors  or  to  the 
discount  committee;  but  he  does  not  claim 
that  it  was  the  usual  custom  or  practice  for 
him  to  do  so,  neither  does  he  say  that  he 
was  ever  authorized  to  do  so.  Witness  Hall 
testifies  that  he  had  frequent  controversies 
with  the  cashier  growing  out  of  his  unwar- 
ranted assumption  of  authority,  and  that 
he  finally  refused  to  %erve  as  a  director  on 
account  of  it.  We  think  the  evidence  is  in- 
sufficient to  prove  the  authority  of  the 
cashier  to  make  loans  of  the  bank's  funds, 
as  a  rule  or  custom  of  the  bank. 

In  Bank  of  United  States  v.  Dunn,  6  Pet 
51,  8  L.  ed.  316,  it  was  held  that  it  was  not 
within  the  duty  of  the  cashier  and  the  presi- 
dent of  the  bank,  and  that  they  had  no  pow- 
er to  bind  the  bank  by  a  contract  with  an 
indorser  on  a  promissory  note  that  he  should 
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not  be  liable  upon  his  indorsement.  In 
United  States  v.  City  Bank,  21  How.  356,  16 
L.  ed.  130^  the  question  was  whether  or  not 
Moodie,  the  cashier  of  the  bank,  who  had 
addressed  a  letter  to  the  Secretary  of  the 
Treasury  in  which  he  stated  that  William 
Miner,  one  of  the  directors  of  the  bank,  and 
the  bearer  of  the  letter,  was  authorized  to 
contract  on  behalf  of  the  bank  for  the  trans- 
fer of  money  from  the  East  to  the  South 
or  West  for  the  government,  had  the  au- 
thority thereby  to  bind  his  bank.  In  pur» 
snance  of  this  letter.  Miner  received  a  draft 
from  the  Secretary  of  the  Treasury  drawn 
upon  the  assistant  treasurer  at  New  York 
in  favor  of  the  assistant  treasurer  at  New 
Orleans,  for  $100,000.  Miner  cashed  the 
draft  in  person,  but  did  not  turn  the  money 
over  to  the  assistant  treasurer  at  New  Or- 
leans, nor  did  it  appear  that  the  City  Bank 
of  Columbus  had  received  any  of  the  funds. 
In  the  trial  of  the  action  against  the  City 
Bank  of  Columbus,  the  following  charge  was 
given  to  the  jury,  and  was  upheld  by  the 
Supreme  Court,  viz.:  "That  if  they  should 
find  that  the  letter  written  by  Moodie  was 
his  own  act,  and  had  been  given  without  the 
knowledge  or  authority  of  the  board  of  di- 
rectors, or  any  of  them  individually,  except 
Miner,  and  that  the  agency  of  Miner  was  not 
constituted  by  or  known  to  the  board  of  di- 
rectors, or  the  directors  individually,  or  any 
of  them  except  Miner,  but  was  the,  act  of 
the  cashier  alone,  and  if  they  should  find 
that  Moodie  had  no  power  as  cashier,  ex- 
cept such  as  belonged  to  the  office  of 
cashier  generally,  or  such  as  are  given  by 
the  charter  or  by  the  by-law  or  other  law 
or  usage  of  the  said  bank,  that  the  defend- 
ant was  not  concluded  by  that  letter,  and 
is  not  bound  by  the  contract  made  by 
Miner,  without  some  subsequent  ratification 
of  the  same,  though  the  Secretary  had,  in 
contracting  with  Miner,  relied  upon  it  as  the 
act  of  the  bank." 

In  our  view  this  charge,  or  instruction, 
states  correctly  and  comprehensively  the 
principle  applicable  to  the  present  case.  It 
is  true,  as  counsel  for  plaintiffs  in  error  ar- 
gues, that  there  is  a  presumption  in  favor 
of  the  regularity  of  the  act  done  by  the 
cashier,  and  that  this  presumption  may  be 
invoked  by  the  party  deceived  by  the 
cashier's  conduct.  But  this  is  only  a  re- 
buttable presumption,  which,  in  the  pres- 
ent case,  is  overthrown  by  the  proof  which 
sshovs  that  he  was  acting  without  authority 
and  that  his  unauthorized  act  was  not  sub- 
sequently ratified  by  the  directors.  If  the 
indorsers  have  been  deceived  by  trusting 
too  much  to  the  authority  of  the  cashier, 
they  may  properly  be  said  to  have  volun- 
tarily taken  the  risk  in  relying  upon  the 
cashier's  assumption  of  power,  and  they 
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must  suffer  the  consequences  resulting  from 
their  failure  to  make  further  inquiry  into 
his  authority;  if  they  had  made  inquiry  of 
the  board  of  directors  at  the  time  the  notes 
were  renewed  and  the  contract  of  limited  in- 
dorsement was  entered  into,  they  would  have 
found  that  the  cashier  had  not  been  author- 
ized to  accept  their  qualified  indorsements  in 
renewal  of  paper  which  they  had  previously 
indorsed  unqualifiedly,  and  that  he  was  like- 
wise without  authority  to  make  new  loans 
upon  such  qualified  indorsements.  The  stock- 
holders of  the  bank  should  not  be  made  to 
suffer  because  of  the  unwarranted  assump- 
tion of  power  on  the  part  of  the  cashier. 

Counsel  for  plaintiffs  in  error  relies  upon 
the  following  cases  from  this  court:  Smith 
v.  Lawson,  18  W.  Va.  212,  41  Am.  Rep.  688; 
First  Nat.  Bank  v.  Kimberland,  16  W.  Va. 
555 ;  Curry  v.  Hale,  16  W.  Va.  867 ;  Third 
Nat.  Bank  v.  Laboringman's  Mercantile  ft 
Mfg.  Co.  58  W.  Va.  446,  49  S.  E.  644.  These 
cases  do  not  govern,  because  there  is  no  evi- 
dence in  the  present  case,  as  there  was  in 
those,  that  the  act  of  the  cashier  was  after- 
wards ratified  by  the  board  of  directors,  ei- 
ther expressly  or  by  implication.  To  consti- 
tute an  implied  ratification,  the  person,  or 
body,  affected  by  it,  must  have  had  knowl- 
edge of  the  act  to  be  ratified;  and,  as  before 
stated,  there  is  no  proof  in  the  present  case 
that  the  directors,  or  any  of  them,  except  C. 
F.  Lowther,  who  would  be  interested  in  with- 
holding the  information  from  the  directors, 
had  any  knowledge  of  the  contract. 

A  number  of  decisions  from  the  courts  of 
other  states  are  likewise  relied  on;  but  we 
deem  it  unnecessary  to  review  them  in  this 
opinion,  for  the  reason  that  almost  all  of 
them  are  distinguishable  in  some  material 
respect  from  the  present  case,  and  for  the 
further  reason  that  we  regard  the  principles 
announced  by  this  court  in  the  cases  of  Lamb 
V.  Cecil,  25  W.  Va.  288,  and  Bank  of  Ravens- 
wood  V.  Wetzel,  68  W.  Va.  1,  70  L.R.A.  305, 
50  S.  E.  886,  6  A.  &  E.  Ann.  Cas.  48,  as  de- 
termining this  case.  If  the  cashier  had  au- 
thority to  accept  a  note  in  lieu  of  the  bank's 
funds  on  such  a  qualified  indorsement,  we 
could  see  no  reason  why  he  would  not  also 
have  authority  to  accept  a  note  indorsed 
purely  as  matter  of  form,  and  under  an 
agreement  to  release  the  indorser  from  all 
liability.  The  law  confers  no  such  power 
upon  the  cashier  simply  by  virtue  of  his 
office.  The  stockholders  of  a  bank  intrust 
the  lending  of  its  money  and  the  manage- 
ment of  its  affairs  to  a  board  of  directors, 
and,  if  the  bank's  charter  does  not  authorize 
the  cashier  to  ^end  its  funds,  he  can  derive 
his  authority  to  do  so  only  from  the  board 
of  directors,  who  must  act  collectively,  and 
as  a  body,  and  who  are  not,  individually,  by 
virtue  of  their  office,  the  several  agents  of 
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the  bank.     6  Cyc.  Law  &  Proc.  p.  466;   1 
Morse,  Banks  &.  Banking,  §  124. 

Finding,  therefore,  that  the  contract  of 
limited  indorsement  set  up  by  the  special 
pleas  does  not  bind  the  bank,  it  constitutes 
no  valid  defense  to  the  plaintiff's  action. 
Consequently,  it  becomes  unnecessary  for  us 
to  decide  whether  or  not  the  series  of  notes 
executed  by  the  Lowther-Kaufman  Oil  & 
Coal  Company  were  taken  in  payment  of 
the  notes  held  by  the  bank  against  the  Low- 
ther  Oil  Company,  or  were  simply  renewals 
of  those  notes. 

For  the  reasons  hereinbefore  stated,  it 
was  no  error  to  refuse  to  permit  witness 
Harne  to  answer  the  question  whether  or  not 
F.  W.  Clark  had  refused  to  indorse  notes  of 
the  Lowther  Oil  Company  until  after  the 
contract  before  mentioned  was  signed. 

It  is  also  assigned  as  error  that  J.  W. 
Kaufman,  one  of  the  indorsers,  was  proceed- 
ed against  as  a  nonresident,  upon  order  of 
publication,  and  judgment  rendered  against 
him  jointly  with  the  other  indorsers.  But 
this  is  error  affecting  Kaufman  only;  it  is 
a  matter  of  which  he  alone  has  any  right  to 
complain,  and  is  in  nowise  prejudicial  to 
plaintiffs  in  error. 

It  is  also  alleged  as  error  that  the  record 
does  not  show  that  the  jury  were  sworn  to 
try  the  issues  joined.  The  record  shows 
that  on  October  15,  1907,  issues  were  joined 
on  the  general  plea  of  nonassumpsit  and 
also  on  several  special  pleas;  that  the  jury 
were  selected  on  that  day  and  were  "charged 
and  cautioned  as  the  law  directs,"  and  were 
adjourned,  and  the  trial  of  the  cause  likewise 
adjourned  until  the  28th  of  October,  1907; 
that  on  the  latter  date  an  order  was  made 
in  the  cause,  which  shows  that  the  jury  were 
"sworn,  agreeable  to  their  adjournment,"  on 
the  15th  of  October,  1907.  We  think  this  is 
sufficient  to  show  that  the  jury  were  sworn 
to  try  the  issues.  The  oath  at  this  time 
could  have  been  administered  for  no  other 
purpose,  inasmuch  as  the  jury  had  been  pre- 
viously elected  to  try  the  case.  It  is  not 
necessary  that  the  record  should  state  the 
form  of  oath  administered.  State  v.  Sutfin, 
22  W.  Va.  771;  Sweeney  v.  Baker,  13  W.  Va. 
158,  31  Am.  Rep.  767;  State  v.  Ice,  34  W. 
Va.  244,  12  S.  E.  695;  State  v.  Kellison,  66 
W.  Va.  690,  47  S.  E.  166.  Furthermore,  the 
record  does  not  show  that  any  objection  was 
made,  at  the  time,  to  the  form  of  the  oath, 
whatever  the  form  was  that  was  adminis- 
tered ;  and,  if  there  was  really  any  defect  in 
the  form  of  the  oath,  plaintiffs  in  error 
waived  it  by  failing  to  object.  State  v.  Ice, 
supra. 

"The  term  'issue'  is  collective,  and  in  a 
case  where  there  are  several  issues  it  is 
sufficient  merely  to  swear  the  jury  to  try 
'the  issue.'"  24  Cyc.  Law  &  Proc.  p.  371; 
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White  V.  Clay,  7  Leigh,  68;  Mackey  t,  Fu- 
qua,  3  Call  (Va.)  19;  Hatcher  ▼.  Fowler,  1 
Bibb,  337;  Bates  v.  Lewis,  1  J.  J.  Marsh. 
316;  Pointer  v.  Rust,  7  Humph.  632.  It  ia 
too  late  to  object  to  the  form  of  oath  after 
the  verdict.    Thomp.  &  M.  Juries,  §  286. 

Finding  no  error  in  the  record  of  which 
plaintiffs  in  error  have  any  right  to  com- 
plain, the  judgment  of  the  lower  court  will 
be  affirmed. 

Petition  for  rehearing  denied  January  11, 
1910. 


WASHINGTON  SUPREMX:  COURT. 

STATE  OF  WASHINGTON  EX  REL. 
SEATTLE  GENERAL  CONTRACT  COM- 
PANY et  al., 

▼, 
SUPERIOR  COURT  FOR  KING  COUNTY 

et  al. 

(66  Wash.  649,  106  Pac  160.) 

Appeal  >—  order  for  inspection  —  wril 
of  review. 

1.  An  order  for  inspection  of  books  and 
papers  in  possession  of  defendant  may  be 
reviewed  on  appeal  from  the  final  judgment 
which  may  be  entered  in  the  case,  and  there- 
fore cannot  be  taken  up  under  a  writ  of  re- 
view,  where  the  statute  authorizes  such 
writ  only  where  no  appeal  is  provided. 

Discovery  >—  private  papers  —  statutory 
provision. 

2.  A  statute  empowering  a  court  to  or- 
der an  inspection  of  papers,  and  to  enforce 
the  order  by  contempt  proceedings,  does  not 
apply  to  papers  which  are  of  such  a  private 
nature  as  not  to  be  receivable  in  evidence. 

Appeal  >—  contempt  >—  discovery  —  cer- 
tiorari. 

3.  If  the  court  attempts  to  enforce  an 
order  to  allow  an  inspection  of  papers,  the 
one  against  whom  it  is  entered  may  appeal 
from  the  order  imposing  the  punishment; 
and  therefore  a  writ  of  certiorari  will  not 
lie  to  review  an  order  of  inspection,  where 
the  statute  authorizes  such  writ  only  where 
no  appeal  is  allowed. 

(January  12,  1910.) 

Note,  —  Right  to  review  of  order  urroiif- 
ing  or  denying  motion  far  inspedion 
of  hooks  or  papers,  apart  frotn  an 
appeal  from  final  judgment. 

An  order  for  the  production  of  books  and 
papers  is  regarded  as  a  mere  interlocutory 
order,  and  for  that  reason  not  a  subject  of 
separate  appeal.  Quinn  v.  Pennsylvania 
R.  Co.  219  Pa.  24,  67  Atl.  949;  Logan  v. 
Pennsylvania  R.  Co.  132  Pa,  403,  19  Atl. 
137;  Harris  v.  Richardson,  92  Minn.  363, 
100  N.  W.  92;  Western  U.  Teleg.  Co.  v. 
Locke,    107   Ind.  9,   7  N,   E.  579;   Illinois 
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CERTIORARI  to  review  an  order  of  the 
Superior  Court  for  King  County,  direct- 
ing the  inspection  of  certain  documents  in 
the  possession  of  relators,  who  are  parties  to 
an  action  pending  therein.     Writ  quashed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hughes,  McMicken,  Dovell, 
&  Ramsey,  Roberts,  Battle,  Hnlbert,  & 
Tennant,  and  Morris  V.  Sachs,  for  re- 
lators: 

Xo  order  for  inspection  of  books  or  papers 
should  be  made  until  the  action  is  at  issue. 

New  York  State  Bkg.  Co.  v.  Van  Antwerp, 
23  Misc.  38,  51  N.  Y.  Supp.  653;  Allen  v. 
Fowler  &  W.  Co.  45  App.  Div.  506,  61  N.  Y. 
Supp.  325;  Diefendorf  v.  Fenn,  125  App.  Div. 
651,  110  N.  Y.  Supp.  68;  Van  Walters  v. 
Children's  Guardians,  132  Ind.  567,  18 
L.R.A  431,  32  N.  E.  568;  Kelly  v.  Mutual 
Life  Ben.  Asso.  1  Marv.  (Del.)  183,  40  Atl. 
954;  Sheek  v.  Sain,  127  N.  C.  266,  37  S.  E. 
334;  Smithson  v.  Stanton,  7  D.  C.  6;  Palen 
V.  Johnson,  18  Abb.  Pr.  304;  Thompson  v. 
Erie  R.  Co.  9  Abb.  Pr.  N.  S.  212;  Com.  ex 
rel  Keely  v.  Perkins,  124  Pa.  36,  2  L.R.A. 
223,  16  Atl.  625;  Victor  G.  Bloede  Co.  v. 
Joseph  Bancroft  &  Sons  Co.  98  Fed.  175; 
American  Ore  Machinery  Co.  v.  Atlas  Ce- 
ment Co.  110  Fed.  53. 


Messrs.  George  E.  de  Stelgner  and 
Harold  Preston,  for  respondents: 

The  materiality  of  the  evidence  may  be 
made  to  appear  by  the  pleadings. 

Utah  Constr.  Co.  v.  Montana  R.  Co.  146 
Fed.  981. 

The  application  was  not  premature. 

6  Enc.  PI.  &  Pr.  p.  789;  Sheek  v.  Sain,  127 
N.  C.  266,  37  S.  E.  334;  Harris  v.  Richard- 
son, 92  Minn.  353,  100  N.  W.  92. 

Mount,  J.,  delivered  the  opinion  of  the 
court : 

The  relators  by  this  proceeding  seek  to 
review  an  order  of  the  lower  court,  directing 
an  inspection  of  certain  documents  in  the 
possession  of  the  relators.  It  appears  that 
C.  D.  Bussell  and  others  brought  an  action 
in  the  lower  court  against  E.  W.  Ross,  com- 
missioner of  public  lands  for  the  state  of 
Washington,  and  the  relators  herein,  seeking 
an  accounting  for  the  cost  of  filling  in  cer- 
tain tide  lands  by  the  relators,  under  a  con- 
tract with  the  state,  entered  into  pursuant 
to  the  act  of  March  9,  1893  (Laws  1893, 
chap.  99,  p.  241),  which  tide  lands  were  al- 
leged to  have  been  pur^chased  by  the  said 
plaintiffs  from  the  state  subsequent  to  and 
subject  to  said  contract,  and  also  seeking  a 


Trust  &  Sav.  Bank  ▼.  Howard,  185  111.  332, 
57  N.  E.  39;  Erwin  v.  Ottawa  Circuit 
Judge,  138  Mich.  271,  101  N.  W.  537. 

And  in  Phipps  v.  Wisconsin  C.  R.  Co.  130 
Wis.  279,  110  N.  W.  207,  it  was  held  that 
such  an  order  was  merely  interlocutory, 
and  not  appealable,  when  made  in  a  special 
statutory  proceeding  for  the  examination 
of  witnesses,  where  the  statute  provided 
that  in  special  proceedings  only  final  orders 
affecting  substantial  rights  were  appeal- 
able. 

The  following  cases,  in  which  it  was 
sought  to  have  such  an  order  reviewed  on 
a  separate  appeal,  are  cases  which  were  dis- 
posed of  on  the  ground  that  the  order 
was  within  the  discretion  of  the  court  and 
was  not  reviewable;  at  least,  unless  it 
clearly  appeared  that  the  discretion  was 
wrongfullv  exercised  (Clyde  v.  Rogers,  87 
X.  Y.  625;  White  v.  Munroe,  33  Barb. 
C50,  12  Abb.  Pr.  357;  Watt  v.  Watt,  2 
Robt.  685;  Hart  v.  Ogdensburg  &  L.  C. 
R.  Co.  69  Hun,  497,  23  N.  Y.  Supp. 
T13;  Brown  v.  Georgi,  26  Misc.  128,  56 
X.  Y.  Supp.  923;  Palmer  v.  United  Press, 
67  App.  Div.  64,  73  N.  Y.  Supp.  456 ;  Alli- 
en V.  Vaughan,  40  Iowa,  421;  Sheldon  v. 
Mickel,  40  Iowa,  19);  or  that  the  enforce- 
ment of  the  order  would  work  irreparable 
injury  (Horton  v.  Thornhill,  14  La.  Ann. 
139;  Marks's  Succession,  108  La.  494,  32  So. 
401). 

But  in  El  linger  v.  Equitable  Life  Assur. 
Soc  125  Wis.  643,  104  N.  W.  811,  and  Noo- 
nan  v.  Orton,  28  Wis.  386,  it  was  held  that 
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an  order  granting  or  refusing  to  require  the 
production  of  books  and  papers  was  ap- 
pealable under  a  statute  making  any  order 
granting,  refusing,  continuing,  or  modify- 
ing a  provisional  remedy  appealable. 

And  in  Mehesy  v.  Kahn,  18  Jones  &  S. 
209,  the  refusal  of  an  order  for  the  pro- 
duction of  books  was  considered  on  appeal 
and  affirmed,  the  court  saying  that  such  an 
order  was  within  the  discretion  of  the  coilrt, 
and  should  not  be  allowed  for  the  purpose 
of  enabling  plaintiff  to  form  his  complaint, 
unless  the  necessity  thereof  was  apparent. 

In  Lester  v.  Berkowitz,  125  111.  307,  17 
N.  E.  706;  and  Alexander  v.  United  States, 
201  U.  S.  117,  50  L.  ed.  686,  26  Sup.  Ct. 
Rep.  356,  the  court  said  that  while  an  or- 
der for  the  production  of  books  or  papers 
was  not  such  a  final  order  as  might  be  re- 
viewed on  appeal  or  error,  nevertheless,  if 
the  defendant  refused  to  comply  therewith, 
and  was  punished,  appeal  or  error  would  lie 
from  the  judgment,  and  the  propriety  of 
the  order  would  be  considered. 

But  in  Cleveland,  C.  C.  &  I.  R.  Co.  v. 
Closser,  126  Ind.  348,  9  L.R.A.  754,  3 
Inters.  Com.  Rep.  387,  22  Am.  St.  Rep.  593, 
26  N.  E.  159,  the  court  said  that  the  party 
was  not  obliged  to  disregard  the  order  for 
the  production  of  books  and  papers,  suffer 
for  its  disobedience,  and  then  appeal,  and 
that  where  it  objected  in  due  season,  and  re- 
served an  exception,  it  could  be  heard  on  ap- 
peal, although  it  could  not  have  appealed 
from  the  isolated  order.  R.  L.  s. 
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restraining  order  to  prevent  the  commission- 
er of  public  lands  from  issuing  certificates  to 
the  relators,  which  certificates  become  a 
lien  upon  such  lands,  for  a  greater  amount 
than  the  actual  cost  of  such  fill.  After  the 
service  and  filing  of  the  complaint  in  that 
action,  the  parties  therein  filed  and  served 
a  motion  for  an  inspection  and  leave  to  copy 
certain  books  and  papers  of  the  relators,  un- 
der §  6047,  Ballinger's  Anno.  Codes  &  Stat- 
utes (Pierce's  Code,  §  1011).  At  the  hearing 
.upon  this  motion,  the  defendants  appeared 
and  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  a  cause  of  ac- 
tion, and  also  objected  to  the  granting  of 
the  motion,  for  the  reason  that  the  court 
was  without  jurisdiction  to  make  the  order, 
because  the  complaint  failed  to  state  a  cause 
of  action,  and  because  no  showing  by  affi- 
davit was  made  as  to  the  materiality  of  the 
books  and  papers,  or  that  such  books  and 
papers  contained  evidence  material  to  any 
issue,  or  upon  the  merits,  and  because  the 
application  was  prematurely  made  before 
issues  of  fact  were  joined.  The  court  de- 
nied these  objections,  and  entered  an  order 
for  an  inspection  of  certain  books  and  pa- 
pers. Relators  thereupon  applied  to  this 
court  for  a  writ  of  certiorari  to  review  this 
order,  and  the  writ  was  issued. 

The  respondents  have  moved  to  quash  the 
writ  upon  the  ground  that  the  order  is  an 
interlocutory  order,  and  may  be  reviewed 
upon  appeal  from  any  final  judgment  which 
may  be  entered  in  the  cause.  This  motion 
must  be  granted.  The  statute  authorizes 
the  writ  of  review  only  where  there  is  no 
appeal,  and  where  there  is  no  plain,  speedy, 
and  adequate  remedy  at  law.  Ballinger's 
Anno.  Codes  &  Statutes,  §  5741  (Pierce's 
Code,  §  1396).  This  court  has  uniformly 
held  that  where  there  is  a  plain,  speedy, 
and  adequate  remedy  by  appeal  in  the  or- 
dinary course,  the  writ  of  certiorari  will  not 
issue.  State  ex  rel.  Wilkeson  Coal  &  Coke 
Co.  v.  Superior  Ct.  49  Wash.  203,  94  Pac. 
920;  State  ex  rel.  Smith  v.  Superior  Ct.  47 
Wash.  608,  92  Pac.  349;  State  ex  rel.  Wey- 
mouth V.  Lockhart,  28  Wash.  460,  68  Pac. 
894.  The  order  made  in  this  case  was  not 
a  final  order.  It  was  simply  an  interlocu- 
tory order,  made  in  the  progress  of  the  case. 
The  statute  under  which  the  order  was  made 
provides:  "Any  court  or  judge  thereof  in 
which  an  action  is  pending  may,  upon  no- 
tice, order  either  party  to  give  to  the  other 
within  a  specified  time  an  inspection  and 
copy,  or  permission  to  take  a  copy,  of  any 
book,  document,  or  paper  in  his  possession 
or  under  his  control,  containing  evidence  re- 
lating to  the  merits  of  the  action  or  defense 
therein.  If  compliance  with  the  order  be 
refused,  the  court  may  exclude  the  book, 
document,  or  paper  from  being  given  in  evi- 
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dence,  or,  if  wanted  as  evidence  by  the  party 
applying,  may  direct  the  jury  to  presume 
it  to  be  such  as  he  alleges  it  to  be;  and 
the  court  may  also  punish  the  party  re- 
fusing, as  for  contempt."  Ballingcr's  Anno. 
Codc«  &  Statutes,  §  6047.  It  is  at  once  ap- 
parent that  any  order  made  under  this  stat- 
ute for  the  production  or  inspection  of 
books  or  papers  in  an  action  pending  is  an 
interlocutory  order  in  such  action.  Harris 
v.  Richardson,  92  Minn.  353,  100  N.  W.  92. 
It  is  no  more  than  a  ruling  upon  an  offer 
of  evidence  at  the  trial,  and  is  no  more  final 
than  any  other  ruling  admitting  or  exclud- 
ing evidence  in  a  case.  For  that  reason  no 
appeal  can  be  taken  directly  from  such  rul- 
ing, even  if  error  is  manifest  therein.  Such 
rulings  are  reviewed  upon  the  final  judg- 
ment, and  not  otherwise.  The  fact  that  an 
appeal  will  not  lie  directly  from  such  order 
is  not  sufficient  basis  for  a  writ  of  review, 
because  the  party  deeming  himself  aggriexed 
has  an  adequate  remedy  by  appeal  from  the 
final  judgment  in  the  case.  State  ex  rel. 
Wilkeson  Coal  &  Coke  Co.  v.  Superior  Ct. 
supra.  In  this  case  we  said :  "The  writ  of 
review  will  not,  however,  be  issued  in  all 
cases  where  the  court  has  exceeded  its  ju- 
risdiction. It  will  be  issued  only  in  cases 
where  there  is  no  appeal,  or  where,  in  the 
judgment  of  the  court,  there  is  not  any 
plain,  speedy,  and  adequate  remedy  at  law. 
The  relator  has  the  remedy  of  appeal,  since 
the  order  attacked  was  one  made  in  the 
course  of  the  action,  and  may  be  reviewed 
on  appeal  from  the  final  judgment."  Any 
other  rule  would  result  in  interminable  de- 
lay and  confusion  in  the  trial  of  cases. 

Counsel  for  relators  argue,  in  substance, 
that  these  books  and  papers  are  private 
property  of  the  relators,  and  an  inspection 
thereof  by  the  plaintiffs  in  that  action  will 
result  in  an  invasion  of  the  private  rights, 
and  possibly  to  the  irreparable  injury,  of  the 
relators.  The  statute,  of  course,  does  not 
contemplate  that  the  parties  to  an  action 
may  have  an  inspection  of  books  and  papers 
which  are  not  materia],  or  which,  on  ac- 
count of  their  confidential  and  privileged 
character,  could  not  be  received  in  evidence, 
and  if  an  order  were  made  for  the  inspec- 
tion of  such  books  or  papers,  a  party  would 
be  safe  in  refusing  to  submit  to  such  or- 
der; and  if  the  court  should  attempt  to  en- 
force obedience  by  a  fine  or  imprisonment 
for  contempt,  the  judgment  imposing  a  pen- 
alty would  be  a  final  order,  which  might  be 
reviewed  independently  of  the  main  case. 
Lester  v.  Berkowitz,  125  III.  307,  17  N.  E. 
706.  But  for  books  and  papers,  though 
private,  which  might  properly  be  intro- 
duced in  evidence  in  the  case,  the  court 
clearly  has  a  right  to  order  an  inspection 
thereof. 
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In  the  case  of  Western  U.  Teleg.  Co.  v. 
Locke,  107  Ind.  9,  7  N.  E.  579,  the  supreme 
court  of  Indiana,  in  discussing  a  case  some- 
what similar  to  this,  said:     "It  is  very  in- 
geniously and  ably  argued  that  great  hard- 
ship might  often  result  from  the  error  of  a 
trial  court  in  directing  the   production   of 
a  document,  but  there  are  many   cases   in 
which  the  erroneous  ruling  of  the  trial  court 
on  a  question  arising  in  the  course  of  the 
proceeding   may    produce    great     hardship; 
yet  this  consideration  supplies    no    reason 
for  allowing  an  appeal.     The  truth  is  that 
in  every  case  much  must  necessarily  be  left 
in  the  first  instance  to  the  sound  judgment 
of  the  trial  judge;   and,  although  he  may 
err,  and  thus  cause  serious  injury  to  the 
party,  still  no  appeal  will  lie  until  after 
the  final  judgment,  for  the  case  cannot  be 
cut  up  into  parts  and  tried  by  piecemeal. 
An  error  in  compelling  a  party  to  give  oral 
testimony  may  be  as  injurious  as  one  made 
in  directing  the   production   of  written   in- 
struments of  evidence,  but  certainly  in  such 
a  ease  there  can  be  no  appeal  until  after 
final  judgment.     So  an  error  may  be  com- 
mitted in  compelling  the  disclosure  of  con- 
fidential communications,  or  in  compelling 
a  party  to  submit  to  a  personal  examina- 
tion, and  yet  there  can  be  no  appeal  from 
such  a  ruling.     So,  also,    great    hardship 
may  arise   from   erroneously   compelling  a 
party  to  produce  a  letter,  a  receipt,  a  prom- 
issory note,  a  lease,    or    a    deed;    but    the 
iiprdship  of  the  case  will  not    entitle    the 
party  to  an  appeal.     On  the  other  hand,  to 
allow  appeals  from  such  rulings  before  final 
judgment  would  be  a  great  hardship  to  the 
party  rightfully  demanding  the  production 
of  the  instrument.    It  would  also  be  a  great 
injustice  to  the  public  and  a  burden  to  the 
courts,  for  it  would  enable  litigants  to  take 
many  appeals  in  a  single  cause.    It  is  safer 
to  trust  the  trial  judge  than  the  interest- 
ed parties.    It  is  consistent  with  experience 
and  in  harmony   with    soun^   principle   to 
trust  to  the  judge  rather  than  to  the  par- 
ties having   important    interests   at   stake, 
and  often  angered  by  controversy.    It  is  far 
better  to  presume  that  the  judge  will  not 
unjustly  require  the  production  of  a  writ- 
ten document,  than  to  presume  that  a  party 
will  not  abuse  the  right  of  appeal."     This 
language  was  used  in  reference  to  the  right 
of  appeal  in  that  case,  but  it  is  particularly 
applicable  here,  and  clearly  expresses    our 
ideas  upon   the  subject  in  hand.     We  are 
of  the  opinion,   therefore,    that    certiorari 
will  not  lie  to  review  the  order  complained 
of,  because  the  relators  have  a  remedy  by 
appeal  from  the  final  judgment  in  the  case, 
where  any  errors  made  by  the  trial  court 
relating  to  the  sufficiency  of  the  complaint, 
or  the  showing  for  the  order  of  inspect ion» 
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or  the  admissibility  of  the  books  and  papers 
us  evidence,  may  be  reviewed. 

The  motion  to  quash    is    therefore    sus- 
tained. 

Rndkin,  Ch.  J.,  and  Crow,  Parker,  and 
Dunbar,  J  J.,  concur. 


OKIiAHOMA  SUPREME  COURT. 

MAMIE  H.  CLARK  et  al.,  Plffs.  in  Err.^ 

V. 

W.  W.  GRANT. 
(—  Okla.  —,  109  Pac.  234.) 

Limitation  of  action  ^  payment  on 
barred  note  —  rcTlval  of  mortgage  as 
to  subsequent  lienor. 

A  mortgage  given  to  secure  a  note  is  re- 
garded as  an  incident  thereto.  Where  such 
note  and  mortgage  are  once  barred,  pay- 
ment of  interest  on  the  note  revives  not  on- 
ly the  note,  but  the  mortgage,  so  far  as  af- 
fects the  interest  of  the  payors,  and  contin- 
ues it  a  valid  and  subsisting  lien  upon  the 
mortgaged  premises  superior  to  the  rights 
of  subsequent  judgment  lienors. 

(May  10,  1910.) 

Ij^RROR  to  the  District  Court  for  Potta- 
J  watomie  County  to  review  a  judgment 
in  plaintifiT's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
certain  promissory  note  and  to  foreclose  a 
real-estate  mortgage  given  to  secure  same. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  G.  CutUp  and  Frederick 
King,  for  plaintiffs  in  error: 

Judgment  lien  holders  can-  effectually  in- 
terpose the  plea  of  the  statute  of  limitations 
to  the  mortgage  lien  against  the  plaintiff, 
the  same  as  might  have  been  done  by  the 
defendant  Scott. 

Brandcnstein  v.  Johnson,  140  Cal.  29,  73 
Pac.  744;  Wood  v.  Goodfellow,  43  Cal.  185; 
De  Voe  v.  Rundle,  33  W^ash.  604,  74  Pac. 
836;  George  v.  Butler,  26  Wash.  456,  57 
L.R.A.  396,  90  Am.  St.  Rep.  756,  67  Pac. 
263;  Hanna  v.  Kasson,  26  Wash.  568,  07 
Pac.  271 ;  Raymond  v.  Bales,  26  Wash.  493, 
67  Pac.  269. 

The  property  mortgaged  standing  as  se- 
curity for  the  debt,  when  the  debt  is  barred, 

Headnote  by  Turner,  J. 

Note.  —  The  question  whether  payment  of 
Acknowledgment  by  the  mortjrajyor  will  toll 
the  statute  of  limitations  against  his  gran- 
teo,  lienor,  or  other  person  holding  an  inter- 
est in  the  property  through  him,  is  dis- 
cus.sed  in  a  note  to  Kaiser  v.  Idleman, 
ante,   169. 
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the  property  mortgaged  is  released  from  the 
lien;  and  no  a.ct  subsequent  to  the  bar  can 
renew  the  lien  as  against  the  judgment 
lienor. 

Levy  ▼.  Williams,  20  Tex.  Civ.  App.  651, 
49  S.  W.  930,  50  S.  W.  528 ;  Lord  v.  Morris, 
18  Cal.  483;  Fowler  v.  Wood,  78  Hun,  304, 
28  N.  Y.  Supp.  976;  Richey  v.  Sinclair,  167 
111.  184,  47  N.  E.  364;  Waterson  v.  Kirk- 
wood,  17  Kan.  9. 

The  mortgage  is  a  knere  incident  of  the 
debt,  or  security  for  its  payment,  and  when 
the  right  of  recovery  as  to  the  debt  is  barred, 
the  mortgage  is  barred  also,  and  the  lien  is 
in  repose. 

Newhall  v.  Sherman,  124  Cal.  509,  57  Pac. 
887;  McGovney  v.  Gwillim,  16  Colo.  App. 
284,  65  Pac.  346;  Hibernian  Bkg.  Asso.  v. 
Commercial  Nat.  Bank,  157  111.  524,  41  N. 
E.  919;  Lilly  v.  Dunn,  96  Ind.  220;  Brown 
V.  Rockhold,*  49  Iowa,  282 ;  Kulp  v.  Kulp, 
61  Kan.  341,  21  L.R.A.  550,  32  Pac.  1118; 
Stone  V.  McGregor,  99  Tex.  51,  87  S.  W.  334. 

The  mere  payment  of  a  part  of  a  barred 
debt,  without  anything  being  said  about  the 
residue,  will  not  renew  the  debt.  It  must 
be  expressly  so  intended  or  the  bar  con- 
tinues. 

McCormick  v.  Brown,  36  Cal.  180,  95  Am. 
Dec.  170;  Chadwick  v.  Cornish,  26  Minn.  28, 
1  N.  W.  55;  Anderson  v.  Robertson,  24  Miss. 
389;  Crow  v.  Gleason,  141  N.  Y.  489,  36 
N.  E.  497;  Steel  v.  Matthews,  7  Yerg.  313; 
McKeen  v.  McDougall,  3  N.  S.  403. 

To  take  the  barred  debt  out  of  the  stat- 
ute, the  intent  must  be  clear  and  the  state- 
ment, promise,  or  acknowledgment  unequivo- 
cal. 

Chase  v.  Carney,  60  Ark.  491,  31  S.  W. 
43;  Toothaker  v.  Boulder,  13  Colo.  219,  22 
Pac.  468;  Richardson  v.  Chanslor,  103  Ky. 
425,  45  S.  W.  774;  Adams  v.  Olin,  140  N.  Y. 
160,  35  N.  E.  448;  Brown  v.  Latham,  58  N. 
H.  30,  42  Am.  Rep.  508 ;  Brisbin  v.  Farmer, 
16  Minn.  215,  Gil.   187. 

When  the  debt  is  barred  it  may  be  re- 
vitalized by  a  part  payment,  and  it  will 
then  be  good  and  binding  as  against  the 
debtor;  but  such  part  payment  will  not  re- 
vitalize the  mortgage  lien  even  as  against 
the  debtor,  unless  the  debtor  does  some  act 
that  will  renew  or  extend  the  mortgage  Hen. 

Wells  V.  Harter,  56  Cal.  342 ;  Wood,  Limi- 
tations, §  81 ;  Watt  V.  Wright,  66  Cal.  202, 
5  Pac.  91;  California  Bank  v.  Brooks,  126 
Cal.  198, -59  Pac.  302;  Filipini  v.  Trobock, 
134  Cal.  441,  66  Pac.  587;  Jeffers  v.  Cook, 
58  Cal.  147;  Southern  P.  Co.  v.  Prossor, 
122  Cal.  413,  55  Pac.  145. 

The  mere  interest  payment  indorsed  on  the 
note  in  suit,  without  the  direction  of  Scott, 
is  not  sufficient  to  revive  the  lien. 

Wells  V.  Harter  and  Levy  v.  Williams,  su- 
pra; McCarthv  v.  White,  21  Cal.  495,  82  Am, 
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Dec.  754;  Lord  y.  Morris,  18  Cal.  482;  Hein- 
lin  V.  Castro,  22  Cal.  100;  Pena  v.  VaDce, 
21  Cal.  142. 

Messrs.  Whit  M.  Grant  and  Samuel  A. 
Calhoun,  for  defendant  in  error: 

Where  a  note  and  mortgage  have  become 
barred  by  the  statute  of  limitations,  the 
payor  thereof  may  revive  such  note  and 
mortgage  by  part  payment,  and  against  him- 
self;  and  in  order  that  third  persons  may  sue- 
cessfully  plead  the  statute  of  limitations, 
it  is  necessary  that  the  rights  of  such  thinl 
persons  shall  have  accrued  prior  to  reviTor. 

Hubbard  v.  Missouri  Valley  L.  Ins.  Co.  25 
Kan.  172;  Schmucker  v.  Sibert,  18  Kan.  lOi 
26  Am.  Rep.  765;  Ewell  v.  Daggs,  108  U.  & 
143,  27  L.  ed.  682,  2  Sup.  Ct  Rep.  408; 
Brown  v.  Rockhold,  49  Iowa,  268 ;  Richej  t. 
Sinclair,  167  111.  184,  47  N.  E.  364. 

A  payment  in  anything  of  value  is  saf- 
6cient,  and  it  is  not  necessary  that  cash 
should  be  paid. 

25  Cyc.  Law  A  Proc.  pp.  1374,  1379,  note 
§  3;  Cuthbertson  v.  Hill,  66  Vt.  673,  27  AU. 
71;  19  Am.  &,  £ng.  Enc.  Law,  p.  327,  and 
note  4. 

When  once  the  lien  of  a  mortgage  has  at- 
tached to  real  estate,  it  continues  until  the 
debt  shall  have  been  paid  or  barred  by  the 
statute  of  limitations. 

27  Cyc.  Law  &  Proc.  pp.  1162,  1411,  notes 
73,  76,  85;  Morse  v.  Clayton,  13  Smedes  A 
M.  373;  Rice  v.  Dewey,  54  Barb.  455;  19 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  289,  notes 
10  &  11. 

Any  subsequent  purchaser  or  lienor  takes 
with  the  record  showing  the  mortgage,  which 
must  be  presumed  unpaid,  and  all  encum- 
brancers take  at  their  peril. 

Brown  v.  Rockhold,  supra;  Waterson  v. 
Kirkwood,  17  Kan.  9;  Topeka  Capital  Co. 
V.  Merriam,  60  Kan.  397,  56  Pac.  757; 
Richey  v.  Sinclair,  supra;  Hibernian  Bkg. 
Asso.  V.  Commercial  Nat.  Bank,  167  Ill< 
524,  41  N.  E.  919;  25  Cyc.  Law  &  Proc.  p. 
1328,  note  5,  p.  1359,  note  84,  p.  1373;  19 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  318,  note 
10. 

After  the  statute  has  completely  run,  the 
mortgagor  cannot  revive  as  against  those 
whose  rights  have  intervened  after  the  bar 
and  before  the  revivor. 

27  Cyc.  Law  &  Proc.  p.  1561,  note  72; 
Schmucker  v.  Sibert,  18  Kan.  104,  26  Am. 
Rep.  766;  Grayson  ▼.  Mayo,  2  La.  Ann. 
927;  Damon  v.  Leque,  17  Wash.  673,  61  Am. 
St.  Rep.  927,  50  Pac.  485. 

A  new  promise  or  acknowledgment  or 
part  payment  which  revives  the  debt  also  re- 
vives the  security. 

25  Cyc.  Law  &  Proc.  p.  1369,  note  84;  W 
Am.  &  Eng.  Enc  Law,  2d  ed.  p.  289,  notes 
10  &  IL 


idio. 


CtARK  V.  GRAN1\ 


521 


Turner,  J.,  delivered  the  opinion  of  the 
court: 

On  April  22,  1907,  W.  W.  Grant,  defend- 
ant in  error,  sued  Samuel  J.  Scott  and  Eva 
M.  Scott  in  the  district    court    of    Potta- 
watomie county  on  a  promissory  note  and 
to  foreclose  a  mortgage  on  certain  real  es- 
tate in  Tecumseh  to  secure  the  same»  made, 
executed,  and  delivered  to  him  by  them  on 
May  22,  1894.     He  alleged  in  his  petition 
that  Mamie  H.  Clark  and  W.  W.  Coleman, 
plaintiffs    in    error,    and    Marie    L.    King, 
claimed    some    interest    in    the    mortgaged 
property  inferior  to  his  mortgage  lien,  and 
made  them  also  parties  defendant.     All  de- 
fendants defaulted  except  Clark  and  Cole- 
man, who  answered,  pleaded  the  statutes  of 
limitations,   set   up   their    respective   liens, 
and  sought  to  have  them  declared  superior  to 
that  of  plaintiff.     At  the  close  of  the  testi- 
mony defenaants  demurred  to  the  evidence, 
which  was  overruled,  and  verdict  and  judg- 
ment rendered    for    plaintiff.      Defendants 
bring  the  case  here,  and    assign    that  the 
court  erred   in   overruling  their   demurrer, 
because  they  say  the  evidence  discloses  plain- 
tiifg  debt  was  barred  prior    to    the    time 
their  liens  accrued.     The  note  sued  on  is 
dated  Tecumseh,   Oklahoma  territory.  May 
22,  1894,  and  thereby  defendants  S.  J.  Scott 
and  Eva  M.    Scott   "jointly   and   severally 
promise  to  pay  to  W.  W.  Grant,  or  order, 
1500  at  Whit^M.  Grant's    office,    Oklahoma 
nty,  with  interest  thereon  at  the  rate  of 
12  per  cent  per  annum,  payable  semiannu- 
ally from  date  until    paid,"   etc.     Indorsed 
thereon  is:     "Nov.  22-94,  Int.  to  date  Pd. 
130.    Int.  Pd.  to  May  22-95,  $30.     Int.  Pd. 
to  Nov.  22-95,  $30.     Int.   Pd.  May  22-90, 
130.    Int.  Pd.  Nov.  22-96,  $30.     Int.  Pd.  to 
May  22-97,  $30.     Dec.   1,   1903,  paid  acct. 
Int.  $3.60.     Dec.   21,   1905,  paid  acct.   Int. 
$3.85/*     Plaintiff  concedes  that,  had  noth- 
ing intervened  between  the  payment  of  in- 
terest evidenced  by  the  credit  on  May  22, 
1897,  and  the  time  of  suit,  the  note  would 
have  been  barred,  but  insists  that  the  pay- 
ment of  $3.60  interest,  as  evidenced  by  the 
indorsement  of  December  1,  1903,  raised  the 
bar  and  revived  the  debt    and  with    it  his 
mortgage  lien.     He  relies  on  the  Statutes 
of  Oklahoma  1903,  §  4222,  which  reads :    "In 
»ny  case  founded  on  contract,  when  any  part 
of  the  principal  or  interest  shall  have  been 
paid,  or  an  acknowledgment  of  an  existing 
liability,  debt,  or  claim,  or  any  promise  to 
pay  the  same,  shall  have  been  made,  an  ac- 
tion may  be  brought  in  such  case  within  the 
Period  prescribed  for  the  same,  after  such 
payment,  acknowledgment,  or  promise;  but 
wch  acknowledgment  or  promise  must  be  in 
Writing,  signed  by  the  party  to  be  charged 
thereby."     Construing  this  statute  the  Su- 
preme Court  of  Kansas  has  repeatedly  held 
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such  payment,  after  the  bar  has  fallen,  to 
revive  a  mortgage  note  and  with  it  the  lien 
of  the  mortgage.  Topeka  Capital  Co.  v. 
Merriam,  60  Kan.  397,  66  Pac.  767 ;  25  Cyc. 
Law  &  Proc.  p.  1373.  As  the  mortgage  is  a 
mere  incident  to  the  note,  subsequent  reviv- 
or thereof  by  part  payment  after  it  is 
barred- revives  not  only  the  note,  but  also 
the  mortgage,  and  that,  too,  as  against 
judgment  }ienor8,  such  as  plaintiffs  in  error, 
whose  liens  did  not  attach  to  the  mortgaged 
property  until  after  said  payment  and  con- 
sequent revivor.  It  is  only  such  as  have  an 
interest  in  the  mortgaged  property  acquired 
prior  to  the  revivor  whose  rights  thereby  re- 
main unaffected.  Childs  v.  Thompson,  81  Mo. 
337;  Courtner  v.  Etheredge,  149  Ala.  78,  43 
So.  368;  Schmucker  v.  Sibert,  18  Kan.  104, 
26  Am.  Rep.  765;  Hubbard  v.  Missouri  Val- 
ley L.  Ins.  Co.  25  Kan.  172;  Topeka  Capital 
Co.  V.  Merriam,  supra. 

In  Johnson  v.  Johnson,  81  Mo.  336,  the 
court  said:  "When  the  bar  of  the  statute 
is  complete,  any  lict  of  the  mortgagor  which 
revives  the  debt,  also  revives  the  lien  of  the 
mortgage,  unless  the  parties  agree  otherwise. 
I  New  York  Life  Ins.  &  T.  Co.  v.  Covert,  29 
Barb.  435-  Schmucker  v.  Sibert,  supra. 
Such  acts  are  always  binding  between  the 
mortgagor  and  mortgagee.  2  Jones,  Mortg. 
3d  ed.  §  1202.  A  well-defined  limitation 
of  this  rule  excepts  from  its  effect  the  rights 
of  purchasers  and  mortgagees  acquiring  title 
after  the  bar  is  complete,  and  before  the  acts 
of  revivor." 

In  Schmucker  v.  Sibert,  supra,  the  court 
in  the  syllabus  said:  "Where  a  note  and 
mortgage  are  once  barred,  a  subsequent  re- 
vivor of  the  note  by  part  payment,  prom- 
ise, or  acknowledgment  of  the  payor,  will 
revive  the  mortgage  so  far  as  it  affects  the 
interest  of  the  payor  iYi  the  mortgaged  prem- 
ises. But  such  revivor  of  the  note  will  not 
revive  the  mortgage  as  against  a  grantee  of 
the  mortgagor,  or  any  other  parties  who 
have  acquired  interests  in  the  mortgaged 
premises  prior  to  the  revivor  of  the  note." 
Hubbard  v.  Missouri  Valley  L.  Ins.  Co.  25 
Kan.  172,  176. 

Hubbard  v.  Missouri  Valley  L.  Ins.  Co. 
supra,  was  an  action  on  a  promissory  note 
and  to  foreclose  a  mortgage.  The  facts  were 
that  on  October  1,  1869,  John  M.  Price  exe- 
cuted a  note  and  mortgage  to  defendant  in 
error  for  $1,600,  due  one  year  from  date. 
He  paid  the  interest  thereon  as  the  same 
became  due  up  to  April  1,  1872.  On  May 
16,  1877,  in  a  settlement  with  said  com- 
pany he  received  another  credit  thereon. 
The  suit  was  against  his  grantees  of  the 
mortgaged  property.  They  pleaded  the  stat- 
utes of  limitations  on  the  debt.  There  was 
judgment  against  them  in  the  trial  court, 
and  on  this  point,  in  reversing  the  case,  the 
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supreme  court  said:     "It  will  be  seen  that 
no  payment  -was  made  on  the  $1,500  note 
and  mortgage   (the  instruments  sued  on  in 
this  action)   from  April  1,  1872,  until  May 
16,  1877.     This  was  more  than  five  years. 
The  note  and  mortgage  were  therefore  ab- 
solutely   barred   by  the  five-year  statute  of 
limitations   when   this    last    payment    was 
made.    Ciyil  Code,  §  18,  subd.  1.    This  case 
will  therefore  come  within  the  decision  of 
this  court  made  in  the  case  of  Schmucker 
V.  Sibert,  18  Kan.  105,  110,  111,  20  Am.  Rep. 
765;   that  is,  Price  had  a  note,  and  to  se- 
cure  its  payment  executed  a  mortgage  on 
certain  real  estate.     He  then  conveyed  the 
real  estate  to  Hubbard.    The  note  and  mort- 
gage became  due,  and  several  payments  of 
interest  were  made  thereon;  but  after  that 
payment  of  the  interest  which  was  made  on 
April   1,   1872,   was  made,   more   than   five 
years  elapsed  before  any  other  payment  was 
made   thtsreon.      The    note    and   mortgage, 
therefore,  by  this  lapse  of  time  without  any- 
thing being  done  in  the  meantime  to  keep 
them  alive,  became  absolutely  barred  by  the 
five-year  statute  of  limitations.    Price  then, 
by  a  payment  thereon,  and  by  an  acknowl- 
edgment in  writing  of  an  existing  liability 
thereon,  revived  the  note  and  mortgage  as 
against  himself;  but  he  did  not  and  could 
not  revive  them  as  against  Hubbard.     As 
against     Hubbard,     they     still      remained 
barred."    And  in  the  syllabus  said:    "Where 
a  note  and  mortgage  have  become  barred  by 
the  statute  of  limitations,  the  payor  there- 
of may  revive  the  debt  by  part  payment  or 
otherwise,  as  against  himself,  but  he  cannot 
revive  the  note  and  mortgage  as  against  a 
third  person  to  whom  he  has  sold  and  con- 
veyed the  mortgaged  property."    This  is  in 
line  with  the  weight  of  authority. 

In  MacMillan  v.  Clements,  33  Ind.  App. 
120,  70  N.  £.  997,  the  same  kind  of  a  suit, 
the  same  questions  as  here.  There,  as  here, 
interest  was  paid  on  the  note  after  the 
bar  had  fallen.  The  court  said :  "It  is  the 
law  that  a  payment  upon  a  note  secured 
by  mortgage  is  sufficient  to  take  the  note 
out  of  the  operation  of  the  statute  of  limi- 
tations, will  have  a  like  eflfect  upon  the  mort- 
gage, and,  so  long  as  any  part  of  the  debt 
remains  unpaid,  and  not  barred,  the  lien 
of  the  mortprage  continues  unimpaired. 
Bottles  Y.  Miller,  112  Ind.  684,  14  N.  E. 
728;  Hibernian  Bkp.  Asso.  v.  Commercial 
Nat.  Bank,  157  111.  524,  41  N.  E.  919;  Evvell 
Y.  Daggs,  108  U.  S.  143,  27  L.  ed.  682,  2 
Sup.  Ct.  Rep.  408;  Schifferstein  v.  Allison, 
123  111.  662,  15  N.  E.  275.  By  the  averment 
of  the  complaint  the  payors  of  the  note  and  I 
mortgagors  paid  the  interest  on  the  note  up 
to  September  6,  1889.  This  revived  the  debt, 
and  the  statute  of  limitations  would  com- 
mence to  run  from  that  date,  and,  under 
ZS  L.R.A.(N.S.) 


the  authorities,  neither  the  note  nor  the 
mortgage  is  barred  by  the  statute  of  limita- 
tions.'' See  also  25  Cyc.  Law  k  Proe.  p. 
1394,  and  cases  cited. 

We  are  therefore  of  opinion  that  the  credit 
of  $3.60  interest  indorsed  on  the  note  De- 
cember I,  1903,  revived  not  only  the  note, 
but  the  mortgage,  and  from  that  time  ren- 
dered it'  a  valid  and  subsisting  security  su- 
perior to  the  rights  of  the  subsequent  judg- 
ment lienors,  parties  defendant  herein,  and 
that  the  trial  court  did  not  err  in  so  hold- 
ing. 

We  are  not  unmindful  of  Wood  ▼.  Good- 
fellow,  43  Cal.  185,  and  other  cases  relied 
upon  by  plaintiffs  in  error,  where  the  con- 
trary is  held.  As  the  Kansas  courts  in  con- 
struing this  statute  refuse  to  follow  that 
case,  neither  will  this  court.  Of  the  doctrine 
there  announced,  in  Schmucker  v.  Sibert. 
supra,  Justice  Brewer,  speaking  tor  the 
court,  said :  "We  are  aware  of  the  fact  that 
in  some  states  a  distinction  is  drawn  be- 
tween the  note  and  mortgage,  and  that  a 
foreclosure  of  the  latter  may  be  barred  even 
when  a  recovery  on  the  note  is  not.  And 
this  in  states  such  as  California,  where  the 
note  is  the  principal  thing,  and  the  mort- 
gage only  a  security  for  the  note."  In  so 
holding  he  doubtless  was  mindful  of  the 
holding  of  the  court  in  Waterson  v.  Kirk- 
wf  V  17  Kan.  9,  where  the  court  said: 
'Mi  .ue«  decision  in  the  case  of  Wood  ▼. 
Goodfellow,  supra,  states  the  law  correctly 
for  Kansas,  tlien  the  action  was  barred.  A 
majority  of  this  court  think  that  that  de- 
cision is  not  good  law  in  Kansas." 

It  is  not  necessary  to  notice  other  ques- 
tions raised.  The  judgment  of  the  trial 
court  is  aiBrmed. 

All  the  Justices  concur,  except  Williams, 
J.i  not  participating. 
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W.  SCOTT  SMITH,  Appt, 

V. 

JOSEPH  T.  BANGHAM  et  al.,  Respts. 

(156  Cal.  359,  104  Pae.  689.) 

Option  ^  mntnality  —  acceptance  —  en- 
forcement. 

1.  Acceptance,  within  the  time  limited,  of 
an  option  to  purchase  real  estate,  removes 

Note,  ^Jlifflits  of  third  persons  inter' 
renin ff  between  the  tahing  and  the 
exercise  of  the  option  for  purchase  of 
real  property. 

The  only  cases  included  in  the  note  are 
those  in  which  the  intervening  rights  of 
third   persons   are   such   as  can   affect  the 


1900. 


SMITH  ▼.  BANOHAM. 


523 


tke  objection  to  the  enforcement  of  the  con- 
tract on  the  ground  of  want  of  mutuality. 

Contract  —  performance  —  time. 

2.  One  contracting  for  the  conveyance  of 
land  upon  demand  must  make  the  demand 
within  a  reasonable  time,  and  is  not  privi- 
leged to  postpone  performance  on  his  part 
indefinitely. 

Option  >—  consideration  ^  acceptance  — 
adequacy. 

3.  The  inadequacy  of  the  consideration 
for  an  option  to  purchase  real  estate  cannot 
defeat  the  right  to  performance  of  the  con- 
tract to  convey  after  the  option  has  been 
accepted,  if  the  price  to  be  paid  for  the  land 
is  adequate. 

Same  —  acceptance  —  intervening  con- 
tract ^  priority. 

4.  The  acceptance,  within  the  time  speci- 
fied, of  an  option  which  had  been  given  for 
a  nominal  consideration  to  purchase  real 
estate  belonging  to  a  husband,  supersedes 
the  wife's   declaration   of  homestead   vipo/i 


the  property  made  with  notice  of  the  op- 
tion, after  it  had  taken  effect. 

Record  >—  unrecorded  contract  ^  prior- 
ity. 

6.  An  unrecorded  contract  for  the  pur- 
chase of  real  estate  has  no  priority  over  a 
prior  unrecorded  option  upon  the  same 
property,  which  will  prevent  specific  per- 
lormance  of  the  option. 

Judgment   —   speclfio    performance   — 

strangers  >—  effect. 

6.  A  decree  specifically  enforcing  per- 
formance of  a  contract  to  sell  real  estate  in 
accordance  with  an  option  which  had  been 
given  thereon  does  not  affect  the  rights  of 
one  claiming  an  intermediate  contract  for 
the  land  who  was  not  made  a  party  to  the 
suit. 

(Beatty,  Ch.  J.,  and  Melvin  and  Lorigan 

J  J.,   dissent.) 

(October  8,  1909.) 


holder  of  the  option.  Cases,  therefore, 
where  the  exercise  of  the  option  can  affect 
only  the  rights  of  third  persons,  without  in 
any  way  interfering  with  the  rights  of  the 
holder  of  the  option,  have  been  excluded; 
€.  g.f  cases  involving  the  respective  rights 
of  heirs  and  next  of  kin  where  option  is  ex- 
ercised after  death  of  the  owner.  (See  note 
in57L.R.A.  651.) 

As  a  general  rule  the  holder  of  an  option 
contract  for  the  purchase  of  land,  founded 
upon  a  valuable  consideration,  may,  upon 
the  refusal  of  the  landlord  to  convey,  either 
compel  a  specific  performance  of  the  con- 
tract er  maintain  an  action  for  damages 
for  the  breach  of  the  contract.  And  the 
mle  is  the  same  where  the  landowner  has 
conveyed  the  property  to  third  persons,  with 
notice  of  the  rights  of  the  holder  of  the  op- 
tion. 

Thus,  in  Meyerr  ▼.  Markham,  90  Minn. 
230,  96  N.  W.  787,  it  was  held  that  where 
the  vendor  in  a  contract  for  the  sale  of  land 
Bubaequently  conveyed  the  land  to  a  third 
person,  the  holder  of  the  option  had  two 
remedies;  viz.:  (1)  to  acquiesce  in  the  con- 
veyance and  seek  a  performance  of  the  con- 
tract of  the  third  party;  or  (2)  to  treat  the 
conveyance  as  a  breach  of  the  contract,  and 
resort  to  an  action  against  the  vendor  for 
damages.  In  that  case,  it  was  held  that 
upon  notice  of  the  conveyance  the  holder  of 
the  option  must  act  promptly,  and  either 
treat  the  grantee  as  the  real  party  in  inter- 
est and  offer  to  perform  the  contract,  or  rely 
wholly  upon  his  action  against  the  grantor; 
that  a  failure  to  proceed  under  the  contract 
promptly  will  be  considered  as  an  election 
to  resort  to  the  remedy  against  the  grantor 
for  a  breach  of  the  contract,  and  as  an 
abandonment  of  all  rights  or  claims  to  a 
specific  performance  of  the  contract  against 
the  grantee. 

Specific  performance,  however,  will  not  be 
decreed  against  third  persons  who  become 
purchasers  for  value,  of  property,  in  icnor- 
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ance  of  the  option.  Barrett  v.  McAllister, 
33  W,  Va.  738,  11  8.  E.  220. 

But  all  purchasers  having  knowledge  of 
the  option  will  take  subject  to  it,  and 
specific  performance  may  be  decreed  against 
them.  Ibid.;  Ross  v.  Parks,  93  Ala.  153, 
11  L.R.A.  148,  30  Am.  St.  Rep.  47,  8  So. 
368;  Faraday  Coal  &  Coke  Co.  v.  Owens. 
26  Ky.  L.  Rep.  243,  80  S.  W.  1171 ;  Whited 
k  Wheless  v.  Calhoun,  122  La.  100,  47  So. 
416;  Haughwout  v.  Murphy,  22  N.  J.  Eq. 
531 ;  Laughead  v.  Beale,  24  Pa.  Co.  Ct.  465; 
Jackson  ex  dem.  Livingston  v..  Groat,  7 
Cow.  285.  And  see  Boyd  v.  Vanderkemp, 
1  Barb.  Ch.  273 ;  Whitehorn  v.  Cranz,  20  Neb. 
392,  30  N.  W.  406. 

But  an  option  to  purchase  lands,  unsup- 
ported by  a  valuable  consideration,  is  not 
such  an  interest  therein  which  a  purchaser 
for  value  is  bound  to  notice,  or  which  equity 
will  regard,  and  the  want  of  mutuality  may 
be  urged  as  a  bar  to  its  specific  enforcement. 
Peacock  v.  Deweese,  73  Ga.  570;  Gravbill 
V.  Burgh,  89  Va.  895,  21  L.R.A.  133*,  37 
Am.  St.  Rep.  894,  37  S.  E.  658.  In  the 
latter  case  the  vendor  gave  the  plaintiff  an 
option  in  writing  and  under  seal,  for  the 
purchase  of  the  land,  for  the  nominal  con- 
sideration of  $1,  but  in  fact  the  dollar 
was  never  paid,  and  it  was  held  competent 
to  show  such  fact. 

A  tenant  who  exercises  an  option  to  pur- 
chase, contained  in  the  lease,  may  enforce 
specific  performance  of  the  contract  against 
one  who  purchased  the  property  with  no- 
tice of  the  lease  and  contract  to  sell,  and 
compel  a  conveyance  of  the  propertv.  Laz- 
arus V.  Heilman,  11  Abb.  N.  C.  93.  This 
case  was  an  action  against  the  tenant  for 
waste,  and  the  defendant  was  permitted  to 
set  up  as  a  counterclaim  the  agiccment  to 
sell  contained  in  the  lease,  and  demand 
specific  performance  of  the  contract  a<?ainst 
the  plaintiff  and  grantee  of  the  defendant's 
lessor. 

A  lessee  with  an  option  to  purchase,  al- 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  his  favor  for  less  than  th^  re- 
lief demanded  in  an  action  brought  to  com- 
pel specific  performance  of  an  alleged  con- 
tract for  the  sale  of  certain  real  estate,  and 
to  recover  damages  for  breach  thereof.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tanner,  Taft,  A  Odell  and 
John  E.  Daly,  for  appellant: 

The  wife,  having  no  interest  in  the  sep- 
arate estate  of  her  husband,  and  having  ac- 
tual knowledge  and  notice  of  the  contract 
of  sale  entered  into  between  her  husband 
and  plaintiff,  could  not  impose  a  valid  home- 
stead upon  the  premises,  which  would  oper- 
ate to  defeat  plaintiff's  contract. 


Re  McCauley,  50  Cal.  544;  Hayford  t. 
Kocher,  65  Cal.  389,  4  Pac.  350;  Gilbert  t. 
Sleeper,  71  Cal.  290,  12  Pac.  172;  Snodgrasfl 
V.  Parks,  79  Cal.  65,  21  Pac.  429;  Roach  r. 
Riverside  Water  Co.  74  Cal.  263,  16  Pm. 
776;  Stevens  v.  Holman,  112  Cal.  345,  53 
Am.  St.  Rep.  216,  44  Pac.  670;  Weber  v. 
McCleverty,  149  Cal.  316,  86  Pac.  706;  Yost 
V.  Devault,  3  Iowa,  345,  66  Am.  Dec.  92. 

The  mutuality  of  a  contract  is  to  be  con- 
sidered as  to  the  value  promised  to  be  paid 
for  the  land,  and  not  as  to  the  consider- 
ation paid  for  the  option,  and  in  such  case 
the  court  will  decree  a  performance. 

Thurber  v.  Meves,  110  CaL  35,  50  Pac 
1063,  51  Pac.  536;  Sayward  v.  Honghtoo, 
119  Cal.  545,  51  Pac.  853,  52  Pac.  44;  Spires 
V.  Urbahn,  124  Cal.  110,  56  Pac.  794;  Ca- 


though  the  election  to  purchase  rests  solely 
with  him,  has  an  equitable  estate  in  the 
land  ui)der  his  contract  of  optional  pur- 
chase, which  may  be  conveyed  and  enforced 
by  his  grantee  against  a  subsequent  pur- 
chaser from  the  lessor.  Kerr  v.  Day,  14 
Po,  112.  53  Atl.  526.  To  the  same  effect 
is  Daniels  ▼.  Davison,  16  Ves.  Jr.  253. 

And  possession  of  the  tenant  is  construc- 
tive notice  to  one  dealing  with  the  landlord, 
of  the  interest  of  the  tenant,  such  as  the 
option  to  purchase  within  a  given  period. 
Ibid. 

And  so,  where  a  lease  gives  the  lessee 
therein  an  option  to  purchase  the  leased 
premises,  ana  the  lessee  accepts  the  offer 
and  performs  the  conditions,  his  possession 
becomes  that  of  owner,  and  such  possession 
gives  notice  of  his  rights  as  the  owner  to  a 
subsequent  mortgagee  of  the  vendor  or  les- 
sor, and  such  mortgagee  would  be  charged 
with  notice  of  the  vendee's  rights,  and  his 
mortgage  is  subject  thereto.  Smith  v.  Gib- 
son, 25  Neb.  511,  41  N.  W.  360. 

It  is  the  duty  of  a  purchaser  of  real  es- 
tate to  investigate  the  title  of  his  vendor, 
and  he  cannot  be  said  to  exercise  due  dili- 
gence in  this  regard  if  he  accepts  the  state- 
ment of  his  vendor  as  to  the  binding  effect 
of  an  outstanding  agreement  of  sale  with 
another,  and  makes  no  attempt  to  ascertain 
for  himself  what  the  agreement  contains. 
Ohio  River  Junction  R.  Co.  v.  Pennsylvania 
Co.  222  Pa.  573,  72  Atl.  271. 

In  Manchester  Ship  Canal  Co.  v.  Man- 
chester Racecourse  Co.  [1901]  2  Ch.  37,  it 
was  held  that  where  a  landowner  stipulated 
that  he  would  give  the  plaintiff  the  first  re- 
fusal of  his  land,  he  was  not  free  to  dis- 
pose of  the  land  to  an  independent  pur- 
chaser without  informing  the  holder  of  the 
option  of  the  proposed  sale,  and  offering  the 
land  to  him  at  such  price  as  the  intending 
purchaser  was  bona  fide  willing  to  give; 
and  that  upon  failure  to  make  such  offer 
the  holder  of  the  option  would  be  entitled  to 
restrain  the  contemplated  breach  of  the 
agreement. 

But  where  the  holder  of  an  option  advised 
the  landlord  some  days  before  the  expiration 
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of  time  limited,  that  he  could  not  raise  tbe 
money,  and  unless  an  extension  of  time  was 
granted  the  option  would  be  abandoned,  he 
was  estopped  from  enforcing  specific  per- 
formance of  the  contract  where  the  land- 
owner refused  to  grant  the  extension,  made 
valuable  improvements  on  the  land,  and 
leased  the  same  in  reliance  on  such  aban- 
donment. Hopwood  V.  McCausIand,  120 
Iowa,  218,  94  N.  W.  469. 

The  death  of  the  giver  of  an  option  to 
purchase  real  estate  founded  upon  a  valu- 
able consideration  does  not  impair  the  right 
of  the  holder  to  make  his  election  within 
the  time  specified,  and  enforce  performaDce 
of  the  contract  against  the  heirs  and  rep- 
resentatives of  the  giver.  Mueller  v.  Nort- 
mann,  116  Wis.  468,  96  Am.  St.  Rep.  997, 
93  N.  W.  538. 

A  wife  of  one  who,  pending  negotiations 
for  the  purchase  of  certain  lands,  gave  an 
option  to  a  third  person  for  the  purchase 
thereof,  is  not  bound,  where  she  was  not  a 
party  to  the  transaction,  and  protested 
against  it  from  the  time  it  first  came  to  her 
knowledge.     Graybill  y.   Brugli,   supra. 

Until  the  exercise  of  the  option,  the  prop- 
erty is  subject  to  levy  on  execution  against 
the  owner  and  giver  of  the  option.  Ex  parte 
Hardy,  30  Beav.  206. 

And  an  equitable  conversion  effected  by 
an  election  to  exercise  an  option  to  buy  real 
estate  will  not  relate  back  to  the  date  of 
the  contract,  so  as  to  dissolve  the  attach- 
ment levied  on  the  land  as  that  of  the 
grantor  prior  to  the  election  and  while  the 
grantor  retains  his  ownership.  Slieehy  v. 
Scott,  328  Iowa,  551,  4  L.R.A.(N.S.)  365, 
104  N.  W.  1139. 

But  in  Donnally  v.  Parker,  6  W.  Va.  301, 
it  was  held  that  a  contract  granting  an  op- 
tion to  purchase,  when  duly  recorded,  was 
sufficient  to  put  creditors  of  the  grantor  on 
inquiry;  and  that  they  were  bound  to  in- 
quire whether  the  election  had  been  made; 
and,  upon  giving  notice  of  his  election  to 
purchase,  the  holder  of  the  option  had  an 
equitable  interest  in  the  land  which  related 
back  to  the  date  of  the  contract 
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ItDcMni  ▼.  Branstetter,  84  Cal.  249,  24  Pac. 
149;  Stanton  v.  Singleton  (Cal.)  54  Pac. 
587;  Hall  V.  Center,  40  Cal.  63. 

Upon  the  acceptance  and  exercise  of  the 
option  by  plainti£f,  the  contract  became  a 
mutual  contract  of  sale  and  purchase. 

Vassault  y.  Edwards,  43  Cal.  458;  South- 
ern P.  R.  Co,  V.  Terry,  70  Cal.  484,  11  Piic. 
769;  Hay  y.  Mason,  141  Cal.  723,  75  Pac. 
300. 

Messrs.  Denio  &  Monk,  for  respondents: 

The  placing 'of  a  valid  homestead  by  the 
wife  upon  tiie  property  without  knowledge, 
consent,  connivance,  or  instigation  of  de- 
fendant, and  which  homestead  the  wife  re- 
fused at  all  times  to  release  or  abandon, — 
even  though  this  were  done  subsequent  to 
and  with  full  and  actual  notice  and  knowl- 
edge of  the  execution  of  the  said  option 
by  her  husband, — absolutely  prevented  per- 
formance by  defendant,  even  though  the 
property  out  of  which  the  homestead  was 
carved  by  the  wife  was  the  separate  prop- 
erty of  the  husband. 

Warner  v.  Warner,  144  Cal.  615,  78  Pac. 
24;  Ontario  State  Bank  v.  Gerry,  91  Cal. 
94,  27  Pac.  531;  Lee  v.  Murphy,  119  Cal. 
364,  51  Pac.  649,  955;  Dimcan  v.  Curry,  124 
Cal  106,  56  Pac.  898;  Fitzell  v.  Leaky,  72 
CaL  477,  14  Pac.  198;  Simonson  v.  Burr, 
121  Cal.  582,  54  Pac.  87. 

A  lack  of  mutuality  is  absolutely  fatal 
to  specific  performance. 

6  Pom.  Eq.  Jur.  773,  814. 

Sloss,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  appeals  on  the  judgment 
roll  alone  from  a  judgment  in  his  favor  for 
$1.  The  action  was  based  upon  an  alleged 
contract  for  the  purchase  of  real  estate,  and 
the  complaint  contained  two  counts, — one 
a?erring  facts  upon  which  plaintiff  assert- 
ed his  right  to  a  specific  performance  of 
the  contract,  and  the  other  seeking  damages 
for  its  breach. 

The  court  found  that  on  December  26, 
1905,  the  plaintiff  and  the  defendant  Jo- 
seph T.  Bangham  entered  into  a  written  con- 
tract, whereby  Bangham,  in  consideration 
of  the  sum  of  $1,  granted  to  plaintiff,  or 
his  assigns,  "the  right  and  privilege  of  ex- 
ercising an  option  to  purchase"  the  property 
in  dispute  "for  the  sum  and  purchase  price 
of  $17,000,  .  .  .  provided  that  the  said 
W.  Scott  Smith,  or  his  assigns,  shall  exer- 
•  else  said  option  to  purchase  on  or  before 
February  26,  1906,  by  notifying  me  in  writ- 
ing of  such  exercise  of  option.  Upon  such 
notification  within  such  time,  I  agree,  on 
demand,  to  grant,  sell,  and  convey  said  real 
estate  to  said  W.  Scott  Smith,  or  his  as- 
signs, on  the  above  terms,  and  agree  to 
furnish  and  deliver  within  ten  days  after 
28LICA.(N.S.) 


such  notification,  to  said  W.  Scott  Smith,  or 
his  assigns,  an  unlimited  certificate  of  title 
to  said  real  estate  .  .  .  showing  good 
marketable  title  of  record  to  said  real  es- 
tate to  be  in  me,  free  and  clear  of  all  en- 
cumbrances, and  allowing  the  said  W.  Scott 
Smith,  or  his  assigns,  a  reasonable  time 
after  said  delivery  to  examine  said  certifi- 
cate of  title.  Said  notification,  and  the  fur- 
nishing of  said  certificate  of  title  within 
said  reasonable  time  showing  title  as  afore- 
said, shall  bind  the  said  W.  Scott  Smith, 
or  his  assigns,  to  purchase  said  real  estate 
on  said  terms."  The  property  referred  to 
in  the  above  instrument  was  the  separate 
property  of  the  defendant  Joseph  T.  Bang- 
ham. On  February  26,  1906,  the  plaintiff 
elected  to  exercise  the  option  provided  for, 
and  to  purchase  the  land  in  accordance  with 
the  terms  and  conditions  named  in  the  writ- 
ing, and  notified  Bangham  of  his  election. 
Bangham  refused,  and  ever  since  has  refused 
and  neglected,  to  make,  execute,  and  deliver 
a  deed,  or  to  furnish  the  certificate  of  title 
as  provided  in  said  contract. 

The  court  finds  that,  in  response  to  plain- 
tiff's notification  of  his  election  to  purchase, 
Bangham  informed  the  plaintiff  that  he  was 
unable  to  give  title  to  the  land,  for  the  rea- 
son that  his  wife  (the  defendant  Rowena 
Bangham)  held  a  homestead  on  the  prop- 
erty, and  "positively  refuses  to  release  it.** 
It  is  found  that  the  consideration  to  be 
paid  for  the  said  land  was  adequate,  just, 
and  reasonable,  and  that  "the  price  for  the 
land  at  the  time  when  plaintiff  notified  de- 
fendant Joseph  T.  Bangham  that  he  elected 
to  buy  was  a  fair  and  adequate  price  for 
said  land."  It  is  further  found  that  the 
contract  was  unjust  and  unreasonable  in 
this,  "that  the  only  consideration  paid  there- 
for was  the  sum  of  $1,"  and  that  said  sum 
of  $1  was  grossly  inadequate  and  unjust  for 
said  option;  that  the  said  contract  is  also 
unfair  and  unjust  in  this,  that  plaintiff  was 
thereby  enabled  to  postpone  indefinitely  per- 
formance on  his  part.  It  is  found  that  the 
defendant  Rowena  Bangham,  the  wife  of  Jo- 
seph T.,  had  actual  notice  and  knowledge  of 
the  entering  into  said  contract  by  her  hus- 
band, and  that  she  did,  after  the  date  of 
said  contract,  make  and  file  a  separate  dec- 
laration of  homestead  on  said  premises ;  that 
said  declaration  was  made  by  her  without 
the  knowledge  or  connivance  of  her  hus- 
band. The  contract  referred  to  in  the  com- 
plaint has  never  been  recorded.  It  is  fur- 
ther found  that  the  defendant  Joseph  T. 
Bangham  did  not  act  in  bad  faith  in  his 
failure  to  perform  the  contract;  that  the 
land  had  increased  in  value  to  the  amount 
of  $5,000,  as  alleged  in  the  complaint,  but 
that  plaintiff  had  not  been  damaged  in  any 
sum  other  than  the  sum  of  $1  on  accoimt  of 
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Buch  failure.  As  concludione  of  law  the 
court  found,  with  respect  to  the  first  count, 
that  plaintiff  was  not  entitled  to  recover, 
and  that  the  declaration  of  homestead  filed 
hj  defendant  Rowena  Bangham  is  valid,  and 
is  not  subject  and  inferior  to  the  contract 
relied  on.  On  the  second  count  the  conclu- 
sion of  law  was  that  plaintiff  was  entitled 
to  recover  of  defendant  Joseph  T.  Bang- 
ham  the  sum  of  $1  and  interest  thereon  from 
the  26th  day  of  December,  I9b5. 

On  these  findings  the  plaintiff  contends 
that  he  was  entitled  to  a  decree  specifically 
enforcing  the  contract,  and  that  if,  for  any 
reason,  such  contract  should  not  be  enforced, 
he  should  recover  a  judgment  for  $5,000,  the 
increase  in  the  value  of  the  land. 

The  agreement  signed  by  the  parties  on 
December  26,  1905,  was  a  unilateral  agree- 
ment, of  the  kind  usually  known  as  an  op- 
tion. By  its  terms  Smith  was  under  no  ob- 
ligation to  purchase  the  land  or  to  pay  for  it. 
He  was  granted  the  right  or  privilege  of  pur- 
chasing upon  certain  terms,  within  a  given 
time.  Until  he  should  have  exercised  this 
option  he  was  in  no  way  bound  by  the  agree- 
ment. His  election  to  accept  and  exercise 
the  option  within  the  time  limited  was,  how- 
ever, sufficient  to  bind  him  and  to  remove 
any  objection  to  the  enforcement  of  the  con- 
tract on  the  ground  of  want  of  mutuality. 
Hall  V.  Center,  40  Cal.  63;  Ballard  v.  Carr, 
48  Cal.  74;  Calanchini  v.  Branstetter,  84 
Cal.  249,  24  Pac.  149;  Thurber  v.  Meves,  119 
Cal.  35,  60  Pac.  1063,  61  Pac.  636;  Say  ward 
V.  Houghton,  119  Cal.  545,  51  Pac.  853,  52 
Pac.  44;  House  v.  Jackson,  24  Or.  89,  32 
Pac.  1027.  The  option  had  at  least  the  force 
of  an  offer  to  sell,  and  the  acceptance  of  this 
offer  before  it  has  expired  or  had  been  re- 
voked constituted  a  valid  and  binding  con- 
tract, from  which  neither  party  could  recede. 
29  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  601 ;  Vas- 
sault  y.  Edwards,  43  Cal.  458;  ^enson  v. 
Shotwell,  87  Cal.  49,  25  Pac.  249. 

We  think  the  finding  of  the  court  that  the 
contract  is  unfair  in  that  plaintiff  was  there- 
by enabled  to  postpone  indefinitely  perform- 
ance on  his  part  is  based  upon  an  erroneous 
construction  of  the  terms  of  the  agreement. 
The  contract  reads  that  upon  notification  of 
acceptance  Bangham  agi'ees  "on  demand,  to 
grant,  sell,  and  convey  said  real  estate  to 
said  VV.  Scott  Smith,  or  his  assigns,  on  the 
above  terms."  It  is  argued  that  since  the 
obligation  is  only  to  convey  upon  demand  by 
Smith,  the  latter  may  indefinitely  postpone 
the  making  of  his  demand,  and  thereby  com- 
pel the  defendant  to  be  ready  to  convey  to 
him  at  all  times,  without  making  himself 
liable  for  the  purchase  price.  But  the  con- 
tract, reasonably  interpreted,  does  not  give 
him  any  such  right  of  indefinite  postpone- 
ment. It  is  provide^  in  the  agreement  that 
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the  notification  of  acceptance,  and  the  fur- 
nishing of  a  certificate  of  title,  shall  bind 
him  to  purchase  the  real  estate  "on  the 
above  terms."  If,  under  the  agreement,  the 
exact  time  of  conveyance  and  payment  wer6 
to  be  fixed  by  the  purchaser's  demand,  there 
can  be  no  question  that  such  demand  would 
have  to  be  made  by  him  within  a  reasonable 
time.  What  would  be  a  reasonable  time  is 
a  question  of  fact,  to  be  determined  upon  all 
of  the  circumstances  of  the  case.  So  con- 
strued, the  provision  is  in  no  wise  in- 
equitable or  unfair. 

It  is  found  by  the  court  that  the  consid- 
eration agreed  to  be  paid  for  the  land — ».  e., 
the  sum  of  $17,000 — was  fair  and  adequate. 
The  plaintiff  having  bound  himself  by  the  ac- 
ceptance of  the  option  to  pay  this  sum,  we 
think  the  question  whether  or  not  $1  wis 
an  adequate  consideration  for  the  option  is 
a  false  quantity.    The  plaintiff  is  not  seek- 
ing in  this  action  to  enforce  the  option,  but 
to    compel    compliance    with    the    contract, 
which  resulted  from  his  exercise  of  the  op- 
tion.   That  contract  was  one  whereby  Bang- 
ham  bound    himself   to   sell   the  land,  and 
Smith  agreed  to  buy  it,  for  the  sum  of  $17,- 
000.    This  is  found  by  the  court  to  be  an  ade- 
quate  and  fair  consideration  for  the  convey- 
ance, and  on  an  action  by  the  vendee  for  spe- 
cific performance  of  such  contract  the  ade- 
quacy of  the  price  paid  for  the  option  is  not 
a  material  consideration.    In  Guyer  v.  War* 
ren,   176  111.  328,  61  N.  E.  680,  the  court 
said:    "The  consideration  named  in  the  writ- 
ten agreement  is  $1.    As  the  parties  agree  to 
sell  an  option  to  buy  for  the  sum  of  $1,  there 
is  no  reason  why  such  an  express  considera- 
tion is  not  an  adequate  one."    See  also  Ross 
V.  Parks,  93  Ala.  163,  11  L.R.A.  148,  30  Am. 
St.  Rep.  47,  8  So.  368.     Inadequacy  of  con- 
sideration  alone    (without  fraud,  or  some- 
thing   in  the  nature  of  fraud)  is  never  con- 
sidered, even  in  equity,  except  as  bearing  up- 
on the  right  to  specifically  enforce  an  execu- 
tory agreement.     It  affords  no  ground  for 
setting  aside  an  executed  sale.     Here  there 
had  been  such  executed  sale  of  the  optioD, 
which  passed  by  the  writing  of  December  26, 
1905,  and  the  payment  of  the  agreed  consid- 
eration. 

The  real  question,  then,  is  whether  the 
fact  that  the  vendor's  wife  declared  a  home- 
stead upon  the  property  is  a  sufficient  answer 
to  plaintiff's  demand  for  a  conveyance.  Spe- 
cific performance  will  not  be  decreed  against 
a  vendor  who  is  unable,  for  want  of  title,  to 
comply  with  his  contract.  Bell  v.  Bank  of 
California,  153  Cal.  234,  239,  94  Pac.  889. 
and  cases  cited.  If  the  homestead  was  vah'd 
as  against  a  prior  agreement  to  sell,  the  re- 
fusal of  the  wife  to  join  in  a  conveyance 
fully  justified  the  judgment  denying  spe- 
cific relief.    It  may  be  r^markocl  that  neither 
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the  pleadings  nor  the  findings  disclose  the 
time  when  the  homestead  was  declared.     It 
is  found  to  have  been  after  the  execution  of 
the  contract  ( of  option ) ,  but  whether  before 
or  after  plaintiff  had  notified  Bangham  of 
his  election  to  purchase  is  not  shown.     We 
think,  however,  that  the  rights  of  the  parties 
would  be  the  same  in  either  event.     It  has 
been  said  tHat  an  option  to  purchase  land 
does  not,  before  acceptance,  vest  in  the  hold- 
er of  the  option  an   interest  in  the  land. 
Richardson  v.  Hardwick,  106  U.  S.  252,  27 
L.  ed.  145,  1  Sup.  Ct.  Rep.  213;  Gustin  v. 
Union  School  Dist.  94  Mich.  502,  34  Am.  St. 
Rep.  361,  54  N.  W.  156;  Phenix  Ins.  Co.  v. 
Kerr,  66  L.R.A.  669,  64  C.  C.  A.  251,  129 
Fed.  723.  On  the  other  hand,  there  are  cases 
holding  that  the  grant,  on  a  valuable  con- 
sideration, of  an  option  to  purchase,  consti- 
tutes the  grantee  the  equitable  owner  of  an 
interest  in  the  property.    House  v.  Jackson, 
supra;  Kerr  v.  Day,  14  Pa.  112,  53  Am.  Dec. 
526;  Telford  v.  Frost,  76  Wis.  172,  44  N.  W. 
835;  Wall  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  86  Wis.  48,  66  N.  W.  367.     At  any 
rate  the  option  vests  in  the  grantee  the  right 
or  privilege  of  acquiring  an  interest  in  the 
land,  and,  when  accepted,  entitles  him  to  call 
for  specific  performance.    Hawralty  v,  War- 
ren, 18  N.  J.  Eq.  124,  90  Am.  Dec.  613;  Kerr 
v.  Day,  supra ;  People's  Street  R.  Co.  v.  Spen- 
cer, 158  Pa.  85,  36  Am.  St.  Rep.  22,  27  Atl. 
113;  Guyer  v.  Warren,  176  111.  328,  51  N.  E. 
580.    Such  right,  when  exercised,  must  neces- 
sarily relate  back  to  the  time  of  giving  the 
option    (People's  Street  R.  Co.  v.  Spencer, 
supra),  so  as  to  cut  off  intervening  rights 
acquired  with  knowledge  of  the  existence  of 
the  option.    A  subsequent  purchaser  with  no- 
tice of  a  valid  and  irrevocable  option  would 
certainly  take  subject  to  the  right  of  the 
option  holder  to  complete  his  purchase  (Bar- 
rett V.  McAllister,  33  W.  Va.  738,  11  S.  E. 
220;  Sizer  v.  Clark,  116  Wis.  534,  93  N.  W. 
539 ;  Kerr  v.  Day,  supra ) ,  and  we  see  no  rea- 
son why  the  declarant  of  a  homestead  should 
stand  in  any  better  position. 

A  declaration  of  homestead  creates  no  new 
or  additional  title.  It  attaches  certain  priv- 
ileges and  immunities  to  such  title  as  may 
at  the  time  be  held.  If  the  husband,  for  ex- 
ample, owns  a  title  subject  to  an  outstanding 
equity,  a  declaration  of  homestead  by  the 
wife,  at  least  where  she  has  knowledge  of 
this  equity,  does  not  destroy  it.  Her  home- 
stead claim  is  impressed  upon  the  title  that 
her  husband  had;  i.  e.,  the  title  subject  to 
such  rights  against  it  as  were  known  to  her 
to  be  held  by  third  parties.  These  conclu- 
sions seem  to  follow  from  the  former  adjudi- 
cations of  this  court.  In  Gilbert  v.  Sleeper, 
71  Cal.  290,  12  Pac.  172,  the  plaintiff's  hus- 
hand  had  entered  into  an  agreement  with  the 
defendant  Sleeper  to  exchange  two  tracts  of 
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land,  and  each  entered  into  possession  of  the 
tract  which  he  was  to  receive.  Subsequently 
Gilbert  conveyed  to  his  wife  all  of  his  prop- 
erty, including  the  land  which  he  had  agreed 
to  convey  to  Sleeper,  and  plaintiff  filed  a 
homestead  upon  all  the  land  so  conveyed  to 
her.  It  was  held  that  plaintiff's  rights  in 
the  tract  agreed  to  be  conveyed  to  Sleeper 
were  subject  to  the  rights  created  by  the 
agreement.  "There  was  no  error,"  says  the 
court,  "in  refusing  to  admit  in  evidence 
plaintiff's  declaration  of  homestead.  Ob- 
viously she  could  not,  by  filing  it,  defeat  or 
impair  the  previously  existing  rights  of  de- 
fendant." In  Snodgrass  v.  Parks,  79  Cal. 
65,  21  Pac.  429,  action  was  brought  to  quiet 
title  to  land  which  one  of  the  plaintiffs  had 
agreed  to  convey  to  some  of  the  defendants; 
such  defendants  having  wholly  failed  to  pay 
the  purchase  money,  or  to  comply  with  any 
of  the  conditions  of  their  contract.  The  de- 
fendants relied  upon  a  declaration  of  home- 
stead filed  by  one  of  them  upon  the  land 
while  in  possession  under  this  contract.  This 
was  held  to  constitute  no  defense  to  the  ac- 
tion. The  court  said:  "It  is  further  urged 
that  because  a  homestead  was  declared  upon 
the  property  by  Mrs.  Dunlap,  the  action  can- 
not be  maintained.  This  cannot  be  so.  Con- 
ceding, as  claimed  by  the  appellants,  that  a 
homestead  may  be  declared  upon  land  held 
under  a  mere  contract  to  convey,  such  dec- 
laration did  not  give  any  new  title,  or  tend 
in  any  way  to  strengthen  or  enlarge  the  one 
then  existing.  Therefore,  when  the  equitable 
title  created  by  the  contract,  and  possession 
under  it,  was  lost  in  the  manner  stated,  the 
homestead  fell  with  it.  It  would  be  a  marvel- 
ous doctrine  that  the  filing  of  a  declaration 
of  homestead  could  create  a  new  title,  or 
render  a  bad  title  good."  In  Hayford  v. 
Kocher,  65  Cal.  389,  4  Pac.  350,  cer- 
tain premises  were  by  mistake  excluded  from 
a  conveyance  of  lands.  The  wife  of  the  gran- 
tor, with  knowledge  of  the  mistake,  filed  a 
declaration  of  homestead  upon  the  lands  so 
omitted.  This  was  held  not  to  affect  the  pre- 
existing right  of  the  grantee  to  have  the  con- 
veyance reformed,  so  as  to  carry  title  to 
such  premises. 

The  fundamental  basis  upon  which  all 
these  decisions  must  rest  is  the  proposition 
that  (except  where  the  contrary  is  expressly 
declared  by  statute)  a  declaration  of  home- 
stead is  subject  to  all  rights  in  the  property 
known  by  the  person  filing  the  declaration 
to  exist.  And  this  principle,  applied  to  the 
facts  of  the  present  case,  requires  the  hold- 
ing that  the  declaration  of  homestead,  made 
by  Mrs.  Banajham  with  knowledge  of  the  con- 
tract theretofore  entered  into  with  the  plain- 
tiff, was  subject  to  his  right  to  demand  a 
conveyance  of  the  land  in  accordance  with 
his  contract. 
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The  authorities  principally  relied  on  by 
the  respondent  (Fitzell  v.  Leaky,  72  Cal.  477, 
14  Pac.  198;  Ontario  State  Bank  v.  Gerry, 
91  Cal.  94,  27  Pac.  631;  Lee  v.  Murphy,  119 
Cal.  3G4,  51  Pac.  549,  955)  are  not  in  point. 
These  cases  hold  that  a  declaration  of  home- 
stead by  the  wife  is  good  as  against  a  prior 
unrecorded  mortgage  executed  by  the  hus- 
band, although  the  wife  had  knowledge  of 
the  existence  of  the  mortgage.  But  this  con- 
clusion is  based  \ipon  the  express  provisions 
of  §§  1240, 1241,  of  the  Civil  Code,  which  pro- 
vide that  the  homestead  is  exempt  from  exe- 
cution or  forced  sale  except  "  .  .  .  (3) 
on  debts  secured  by  mortgages  on  the  prem- 
ises, executed  and  acknowledged  by  husband 
and  wife,  or  by  an  unmarried  claimant;  (4) 
on  debts  secured  by  mortgages  on  the  prem- 
ises, executed  and  recorded  before  the  dec- 
laration of  homestead  was  filed  for  record." 
Here  is  an  express  statutory  declaration  that 
certain  mortgages  only  shall  be  superior  to 
the  rights  created  by  a  declaration  of  home- 
stead. As  the  mortgages  in  the  cases  cited 
did  not  come  within  the  terms  of  the  statute, 
they  necessarily  were  inferior  to  the  home- 
stead. Here,  however,  we  have  no  question 
of  an  attempt  to  subject  the  land  to  execu- 
tion or  forced  sale  from  which  it  is  specifical- 
ly exempted.  The  question  is  merely  wheth- 
er antecedent  rights  in  the  property  shall  be 
cut  off  by  a  declaration  of  homestead,  or, 
otherwise  stated,  whether  such  declaration 
shall  enlarge  the  title  owned  at  the  time  of 
its  filing.  For  the  reasons  stated,  we  think 
this  question  must  be  answered  in  the  nega- 
tive. 

On  the  facts  as  hereinbefore  stated  the 
plaintiff  was  entitled  to  a  decree  specifically 
enforcing  the  contract  of  conveyance  made  by 
the  defendant  Bangham.  But  the  record  dis- 
closes further  facts  bearing  on  the  appropri- 
ateness of  this  remedy.  It  is  found  that  the 
American  Avenue  Building  Company,  a  cor- 
poration, claims  and  has  an  interest  in  the 
said  premises,  "by  virtue  of  a  written  agree- 
ment to  convey  by  defendant  Joseph  T.  Bang- 
ham,  made  in  good  faith  and  for  value."  If 
this  interest  is  superior  to  that  of  plaintiff, 
it  would  make  it  impossible  for  Bangham  to 
comply  with  his  contract  to  convey  a  good 
marketable  title  free  and  clear  of  encum- 
brances. But  the  court  does  not  find  the  in- 
terest of  the  Building  Company  to  be  supe- 
rior to  that  of  plaintiff,  nor  does  it  find  facts 
from  which  the  respective  priorities  may  be 
determined.  A  purchase  for  value,  without 
notice  of  plaintiff's  unrecorded  contract, 
would  not,  under  our  statute,  protect  the 
subsequent  purchaser,  unless  his  conveyance 
was  "first  duly  recorded."  Civil  Code 
§  1214.  For  all  that  appears,  the  Building 
Company's  contract  was  never  recorded.  The 
facts  as  found  do  qot;  therefore,  offer  any 
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impediment  to  a  decree  of  specific  perform- 
ance. But  the  American  Avenue  Building 
Company  is  not  a  party  to  this  action,  and 
obviously  its  rights  cannot  be  affected  by  any 
decree  that  might  be  rendered  herein.  A  re- 
versal of  the  judgment^  with  directions  to 
the  court  below  to  enter  a  decree  of  specific 
performance,  might  result  in  plaintiff's  ob- 
taining a  conveyance  which  would  be  value- 
less to  him.  Unless  the  plaintiff  is  wilUng 
to  take  and  pay  for  Bangham's  title,  without 
regard  to  the  validity  of  the  Building  Com- 
pany's claim,  the  question  whether  an  effect- 
ive decree  for  specific  relief  can  be  made 
should  be  determined  in  an  action  in  whieh 
every  party  having  an  interest  in  the  proper- 
ty is  represented.  To  this  end  a  new  trial 
should  be  ordered.  If,  upon  such  new  trial 
it  should  appear  that  specific  performance 
cannot  be  decreed,  tlie  question  of  plaintifTs 
right  to  damages,  as  prayed  by  the  second 
count  of  the  complaint,  will  arise.  The 
measure  of  damages  in  such  cases  is  clearlj 
defined  by  §  3306  of  the  Civil  Code.  The 
difference  between  the  price  agreed  to  be 
paid  and  the  value  of  the  estate  may  be  re- 
covered only  where  there  has  been  bad  faith 
on  the  part  of  the  vendor.  Here  the  court 
came  to  the  conclusion  that  the  defendant 
Bangham  did  not  act  in  bad  faith.  On  this 
appeal  on  the  judgment  roll  we  cannot  there- 
fore direct  the  allowance  of  damages  for  anj 
greater  sum  than  that  recovered.  But  the 
question  of  good  or  bad  faith  should  be  con- 
sidered anew  by  the  trial  court  in  the  light 
of  our  views  on  the  main  question  discussed 
in  this  opinion.  Accordingly  the  issue  of 
damages,  as  well  as  the  issues  arising  on  the 
prayer  for  specific  performance,  should  be 
retried. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  The  plaintiff 
should  have  leave  to  amend  his  complaint, 
and  to  bring  in  new  parties,  if  so  advised. 

Shaw,  Angellotti,  and  Henshaw,  JJ<9 
concur : 

Bcatty,  Ch.  J.,  dissenting: 

I  dissent.  A  dollar  is  not  an  adequate 
consideration  for  such  an  option  as  is  here 
held  to  defeat  the  right  of  Mrs.  Bangham 
to  declare  a  homestead  upon  property  occu- 
pied as  such..  It  was  a  merely  nominal  con- 
sideration, and,  as  against  a  right  so  high- 
ly and  so  deservedly  favored  as  the  right  of 
homestead,  it  should  be  disregarded  by  a 
court  of  equity. 

Melvin,   J.,  dissenting: 

I  dissent.  It  does  not  appear  from  the 
record  whether  or  not  the  declaration  of 
homestead  was  made  prior  to  the  26th  day  cf 
February,   1906, — %h^  d<ite  upon  which  ap* 
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pellant  notified  reBpondent  that  he  elected 
to  buy  the  property, — ^but,  under  the  rule 
favoring  a  construction  in  support  of  the 
regularity  of  a  judgment,  we  may  assume 
that  Mrs.  Bangham  had  filed  her  declaration 
of  homestead  before  appellant  signified  his- 
willingness  to  pay  $17,000  for  the  property. 
If,  therefore,  she  could  not  make  a  valid  dec- 
laration of  homestead,  the  only  thing  which 
prevented  her  from  doing  so  was  the  option 
for  which  plaintiff  had  paid  the  price  of  $1. 
In  other  words,  to  find  that  the  declaration 
of  homestead  was  ineffective,  we  must  hold 
that  the  option  which  the  purchaser  might 
ignore  and  surrender,  without  the  loss  of 
more  than  the  trifling  sum  of  $1,  was  suffi- 
cient to  deprive  this  woman  of  a  right  given 
her  by  the  law  under  the  Constitution  of 
California.  Art.  17,  §  1.  It  may  be  that 
after  the  acceptance  of  all  the  terms  of  a 
sale  contemplated  under  the  provisions  of  a 
contract  of  this  kind,  and  the  offer  of  an  ade- 
quate price,  the  wiife  of  the  owner  of  the 
proper^,  if  she  knew  all  of  the  facts,  would 
be  powerless  to  declare  a  valid  homestead  up- 
on it;  but  we  are  not  here  confronted  by 
such  a  state  of  facts.  Suppose  that»  instead 
of  sixty  days,  a  period  of  ten  years  had  been 
named  as  the  time  within  which  the  option 
of  purchase  might  be  exercised.  Might  a 
husband,  by  the  simple  device  of  giving  such 
an  option,  deprive  his  wife  for  a  term  of 
years  of  the  right  of  securing  a  homestead 
given  her  by  statutes  passed  under  the 
solemn  mandate  of  the  Constitution?  Such 
a  result^  it  seems  to  me,  was  never  contem- 
plated. 

In  the  opinion  of  the  majority  of  the  court, 
great  reliance  is  placed  upon  the  authority 
of  People's  Street  R.  Co.  v.  Spencer,  156  Pa. 
89,  36  Am.  St.  Rep.  22,  27  Atl.  113,  to  the 
effect  that  when  an  option  to  purchase  is  ex- 
ercised, the  right  to  buy  the  property  relates 
back  to  the  date  of  the  original  contract,  so 
as  to  cut  off  intervening  rights  acquired  by 
those  having  knowledge  of  the  option.  That 
▼as  a  case  not  involving  any  interpretation 
of  the  law  relating  to  homesteads.  The  facts 
there  considered  showed  that  there  had  been 
a  conveyance  of  property  as  security  for  a 
loan,  but  that  the  grantor  took  a  lease  for  a 
nominal  sum  and  an  exclusive  option  of  re- 
purchase for  the  amount  of  the  loan  and  in- 
terest The  court  treated  the  transaction  as 
«ne  in  which  the  railroad  company  never  sur- 
rendered its  equitable  estate,  and  held  that, 
npon  the  repayment  of  the  loan,  with  in- 
terest, the  company's  title  became  effective 
as  of  the  date  of  tne  option.  It  was  held 
that  upon  payment  of  the  loan  and  interest 
the  railroad  company  became  the  owner  of 
the  land  as  it  was  at  the  date  of  the  original 
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agreement,  ''or  of  the  insurance  money, 
which  stood  pro  tanto  in  its  place."  The 
case  is  so  dissimilar  to  the  one  at  bar  that 
I  cannot  see  its  appositeness. 

Section  1238  of  the  Civil  Code  gave  Mrs. 
Bangham  the  right  to  declare  a  homestead 
upon  her  husband's  property.  This,  I  sub- 
mit, existed  independently  of  any  adverse 
equitable  title,  which  she  was  not,  by  statute, 
compelled  to  recognize  as  paramount  to  it. 
I  cannot  subscribe  to  the  doctrine  expressed 
in  the  main  opinion,  that  ''the  fundamental 
basis  upon  which  all  these  decisions  must 
rest  is  the  proposition  that  (except  where 
the  contrary  is  expressly  declared  by  stat- 
ute) a  declaration  of  homestead  is  subject 
to  all  rights  in  the  property  kpown  by  the 
person  filing  the  declaration  to  exist."  The 
Code  does  not  declare  the  instances  in  which 
a  homestead  is  not  subject  to  execution  and 
forced  sale,  but  does  enumerate  the  four 
kinds  of  judgments  which  are  superior  to  it. 
Civil  Code,  §  1241.  All  other  kinds  of  judg- 
ments not  enumerated  are  ineffective  because 
not  specified  in  the  statute,  and  the  inference 
is  inevitable  that,  without  the  barrier  of  the 
statute,  no  unexecuted  judgment  could  avail 
against  a  homestead.  By  parity  of  reasoning 
we  should  deduce  the  rule  that  the  home- 
stead must  prevail  against  all  liens  not  by 
statute  made  superior  to  it. 

Mr.  Justice  McFarland,  in  Ontario  State 
Bank  v.  Gerry,  91  Cal.  97,  27  Pac.  531,  532, 
said:  "But  the  doctrine  that  unrecorded 
deeds  and  mortgages  are  good  except  as 
against  subsequent  purchasers  for  a  valuable 
consideration  does  not  apply  to  homesteads. 
Rights  to  homesteads  are  defined  by  the  pro- 
visions of  the  Code  which  directly  deal  with 
that  subject.  'The  doctrine  bearing  upon 
conveyances  made  to  hinder,  delay,  or  de- 
fraud creditors  has  no  application  to  the 
creation  of  a  homestead.'  And  a  declaration 
of  a  homestead  is  not  a  'conveyance'  as  that 
word  is  used  generally  in  the  Code."  And 
again,  in  the  same  opinion,  he  says:  "There 
is  no  question  here  about  the  morality  of  the 
transaction.  It  is  simply  a  matter  of  stat- 
utory provision."  In  the  case  of  Lee  v.  Mur- 
phy, 119  Cal.  374,  61  Pac.  553,  955,  the  home- 
stead defeated  the  lien  of  an  unrecorded 
mortgage,  of  which  the  wife,  who  declared 
the  homestead,  had  actual  notice,  and  this 
significant  language  is  used  in  the  opinion : 
"I  have  not  overlooked  the  equitable  consid- 
erations so  persuasive  in  this  case,  and  so 
ably  presented  by  counsel  for  respondent,  but 
they  all  proceed  from  the  assumption  that 
the  case  is  one  for  the  application  of  general 
principles  of  equitable  cognizance,  whereas 
it  is  hedged  in  and  controlled  entirely  by  leg- 
islative enactment."  In  Warner  v.  Warner, 
34 
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144  Cal.  615,  78  Pac.  24,  a  homestead  on  the 
husband's  separate  property  was  held  good 
as  against  an  antenuptial  agreement,  where- 
in the  wife  had  promised  not  to  claim  her 
husband's  property  "either  as  heir  or  other- 
wise." In  Simonson  v.  Burr,  121  Cal.  582, 
54  Pac.  87,  it  was  decided  that  the  question 
of  fraud  of  creditors  cannot  be  raised  as 
against  a  homestead  which  one  of  the  spouses 
had  the  right  to  declare. 

Following  the  rule  that  a  contract  is  to  be 
construed  most  strongly  against  the  person 
seeking  to  sustain  it,  I  am  still  of  the  opin- 
ion that  the  contract  in  the  case  at  bar  was 
property  held  to  be  unfair,  because  under  its 
terms  plaintiff  would  be  enabled  to  postpone 
indefinitely  performance  on  his  part;  and  I 
wish  to  repeat  the  language  used  as  follows 
in  the  opinion  heretofore  rendered  in  Depart- 
ment 2:  "While  the  contract  provides  that 
the  option  must  be  exercised  by  written  noti- 
fication prior  to  February  26,  1906,  it  also 
contains  this  language:  'Upon  such  notifi- 
cation within  such  time  I  agree,  on  demand, 
to  grant>  sell,  and  convey  said  real  estate  to 
said  W.  Scott  Smith,'  etc.  The  contract 
further  provides  that  Bangham  shall,  with- 
in ten  days  after  notification,  furnish  a  cer- 
tificate of  title,  that  thereafter  Smith  or  his 
assigns  shall  have  'reasonable  time'  to  ex- 
amine said  certificate,  and  that  'said  notifi- 
cation, and  the  furnishing  of  said  certificate 
of  title  within  said  reasonable  time,  showing 
title  as  aforesaid,  shall  bind  the  said  W. 
Scott  Smitn  or  his  assigns  to  purchase  said 
real  estate  on  said  terms.'  Conveyance  by 
Bangham  'on  demand'  being  one  of  said 
'terms,'  the  option  might,  if  enforced,  result 
in  giving  plaintiff  the  power  to  hold  the  land 
indefinitely,  subject  to  his  privilege  of  pur- 
chase, and  without  the  expenditure  of  a  dol- 
lar, by  the  simple  expedient  of  omitting  to 
demand  from  Bangham  a  conveyance  of  the 
title.  The  lower  court  properly  declined  to 
enforce  the  specific  performance  of  a  contract 
so  inequitable  and  one  in  which  the  consid- 
eration was  so  inadequate.  Civil  Code,  § 
3391,  subdiv.  1.  It  follows  also  that  such  a 
contract,  being  of  but  little  more  dignity 
than  a  nudum  pactum,  would  be  no  obstacle 
to  the  declaration  of  a  homestead  by  Mrs. 
Bangham  on  her  husband's  property.  As  the 
court  found  appellant  suffered  no  detriment 
other  than  the  payment  of  $1  for  the  op- 
tion, judgment  in  his  favor  for  that  sum 
on  the  second  count  was  proper.  Civil  Code, 
§  3306." 

I  am  of  the  opinion  that  the  judgment  of 
the  lower  court  should  be  affirmed. 

Ix>rlgaii,  J.,  dissenting: 

I  concur  in  the  foregoing  dissenting,  opin- 
ion. 
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Note  —  blank  Indorsement  —  parol  a* 
planation. 

1.  As  between  a  bank  holding  a  note  aod 
its  immediate  indorser  in  blank,  parol  evi* 
dence  is  admissible  to  show  that  he  indorsed 
as  its  agent  to  transfer  title  to  the  note, 
including  the  fact  that  he  sold  certain  prop- 
erty to  the  bank  to  be  sold  to  the  maker,  and 
thf^t  the  note  was  taken  in  his  name  and  in* 
dorsed  to  the  bank  merely  for  its  accommo- 
dation in  the  transaction. 

Appeal  —  transfer  to  chancery  —  error. 

2.  It  is  reversible  error  to  transfer  to  the 
chancery  court  against  the  objection  of  the 
plaintiif  an  action  properly  triable  at  kw. 

(February  7,  1910.) 

Note.  —  Admissibility  of  parol  evidencct 
as  hetiveen  indorser  and  indorseet 
that  unrestricted  indQrsemcfit  iroe 
made  m,erely  to  transfer  title  to  the 
oumer. 

An  exception  to  the  parol  evidence  rule  is 
recognized  where  it  is  sought  to  introduce 
parol  evidence  in  order  to  show,  as  between 
indorser  and  indorsee,  that  the  indorsement 
was  made  merely  to  transfer  the  title  to  tlie 
owner  of  the  instrument.  This  exception  is 
based  on  the  well-recognized  exception  that 
such  evidence  may  be  given  to  show  want 
or  failure  of  consideration. 

Thus,  in  Farmers'  Sav.  Bank  v.  Htns- 
mann,  114  Iowa,  49,  86  N.  W.  31,  it  was 
held  that  an  indorser  might  show  that  the 
note  in  suit  was  made  payable  to  him 
through  mistake,  and  ttiac  he  indorsed  it 
without  consideration  merely  to  transfer  ti- 
tle to  the  owner.  The  court  said:  **lt  is  t 
general  rule  that  an  indorsement  is  a  con- 
tract, and  that,  like  every  other  contract,  it 
requires  consideration;  and  it  is  held  that 
'between  immediate  parties  the  want  of  con- 
sideration invalidates  it.'  3  Randolph,  Com. 
Paper,  2d  ed.  §  691.  If  the  defendant's  con- 
tention is  true,  his  indorsement  was  without 
consideration,  and  made  for  the  express  pur- 
pose of  transferring  a  note  which  had  been 
drawn  payable  to  his  order  without  his 
knowledge  or  consent,  to  its  owner.  We  ha\'e 
held  that  parol  evidence  is  competent  to 
show  the  real  nature  of  the  transaction, 
where  an  indorsement  in  blank  has  been 
made.  .  .  .  The  defendant  herein  can- 
not be  in  any  worse  situation  than  an  in- 
dorser in  blank,  and  we  think  he  was  clearly 
entitled  to  show  want  of  consideration  for 
his  indorsement." 

So,  in  Allin  v.  Williams,  07  Cal.  403,  32 
Pac.  441,  it  was  held  that  an  indorser  of  a 
note  mi<;lit  show,  as  between  himself  and 
his  immediate  indorsee,  that  the  indorsement 
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APPEAL  by  plaintiff  from  a  decree  of  the 
Pulaski  Chancery  Court  diamiBsing  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  certain  promissory 
note.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A-  Comer  for  appellant. 

Mr.  Baldy  Vinson,  for  appellee : 

Parol  evidence  is  not  admissible  to  show 
that  the  indorsement  of  notes  to  an  indi- 
vidual not  designated  as  the  cashier  of  a 
bank  was  such  a  transfer  as  to  vest  the  le-' 
gal  title  in  the  bank  and  preclude  a  defense 
which  would  be  good  against  payee.  A  bank 
which  takes  without  indorsement  from  its 
cashier  negotiable  papers  indorsed  to  him 
without  designation  of  his  fiscal  position 
holds  it  subject  to  all  equities  existing  in 
favor  of  the  maker. 

First  Nat.  Bank  v.  McCuUough,  5  Or.  508, 
n  L.RA.(N.S.)  1105,  126  Am.  St.  Rep. 
758,  93  Pac  366. 

When  an  instrument  is  made  paya1i>1e  to 
order,  the  indorsement  of  the  payee  is  neces- 
sary to  transfer  the  legal  title,  and  the 
transferee  vinihout  indorsement  takes  it  as 
a  mere  chose  in  action,  and  must  aver  and 
approve  the  consideration,  and  he  takes  it 
nibject  to  all  equities  that  attach  to  it  in 
the  hands  of  his  transferrer. 

1  Dan.  Neg.  Inst.  §§  644-741;  Randolph, 
Com.  Paper,  §  788. 

Franentfaal,  J.,  delivered  the  opinion  of 

the  court: 

This  was  a  suit  instituted  originally  in 
the  Pulaski  circuit  court  by  the  First  Na- 
tional Bank  of  Lake  Providence,  Louisiana, 
the  plaintiff  below,  against  Louis  Reinman, 
to  rfcover  against  him  as  the  indorser  of  a 
certain  note.  The  note  sued  on  was  exe- 
cuted by  B.  F.  Brown  at  Lake  Providence, 
Louisiana,  on  March  15,  1905,  for  $600,  and 
was  payable  to  the  order  of  tiouis  Reinman 
on  or  before  November  15,  1905;  and  it  is 
stated  in  the  note  that  it  was  given  for 
four  mules,  which  should  remain  the  prop- 
erty of  the  payee  until  paid  for.  Upon  the 
note  were  the  following  indorsements:  "C. 
S.  Wyley  (Indorser)."     "Louis    Reinman." 


In  this  complaint  the  plaintiff  alleged  that* 
the  note  was  transferred  and  indorsed  to 
it  before  maturity  in  the  usual  course  of 
business,  and  that  due  demand  for  pay* 
ment,  and  protest  thereof  for,  and  notice 
of,  nonpayment,  had  been  made.  The  de- 
fendant denied  that  the  note  had  been  trans- 
ferred and  indorsed  to  plaintiff  in  the  usual 
course  of  business,  and  denied  that  it  had 
been  duly  protested,  or  that  notice  of  non- 
payment had  been  given  to  him.  He  alleged 
in  substance  and  effect  that  he  was  the  own- 
er of  the  four  mules  set  out  in  the  note, 
and  that  said  Brown  desired  to  purchase 
them;  but,  not  knowing  his  financial  re- 
sponsibility, he  declined  to  sell  to  him.  He 
mentioned  the  proposed  purchase  of  the 
mules  to  one  R.  J.  Walker,  who  was  the 
cashier  and  business  manager  of  the  plain- 
tiff, and  it  was  agreed  between  him  and  said 
cashier  of  said  plaintiff  that  defendant 
would  sell  the  mules  to  the  plaintiff  or  said 
cashier,  for  $450,  and  that  a  note  for  $600 
should  be  gotten  from  said  Brown  and  in- 
dorsed by  said  C.  S.  Wyley;  that  the  note 
should  be  made  payable  to  defendant,  and 
that  he  should  then  transfer  the  note  to 
plaintiff;  that,  as  a  matter  of  fact,  he  actu- 
ally sold  the  mules  to  the  plaintiiff,  or  to 
Walker  as  its  cashier,  for  $450,  and,  only 
to  accommodate  the  plaintiff  in  obtaining 
the  note  of  Brown  for  $600  on  the  actual 
sale  of  the  mules  by  said  plaintiff,  or  its 
cashier,  to  Brown,  it  was  agreed  between 
plaintiff  and  defendant  that  the  note  should 
be  taken  in  the  name  of  defendant  as  payee, 
who  would  then  transfer  it  to  plaintiff;  and 
that  he  did  not  actually  under  said  agree- 
ment sign  the  note  as  indorser,  but  only  as 
agent  of  plaintiff,  to  transfer  to  it  the  title 
to  the  note.  In  his  answer,  which  he  also 
denominated  a  cross  complaint,  *  he  asked 
that  the  cause  be  transferred  to  the  chancery 
court,  which  was  done.  The  plaintiff,  at  the 
time,  objected  to  the  transfer  of  the  case 
to  the  chancery  court,  and  duly  saved  its 
exception  to  the  order  of  transfer  that  was 
made.  In  the  chancery  court  the  plaintiff 
filed  a  motion  asking  that  the  case  be  trans- 
ferred back  to  the  circuit  court,  and  this 


was  made  merely  to  transfer  the  note  from 
a  nominal  holder  to  the  true  owner. 

And  where  one  acting  as  agent  for  an- 
other with  the  latter's  consent  took  a  note 
in  his  own  name  in  payment  for  lumber  sold 
for  the  principal,  and  indorsed  it  to  the 
principal,  and  was  subsequently  compelled  to 
pay  an  innocent  holder  of  the  note  be- 
eauw  of  the  indorsement,  he  was  held  en- 
titled to  show  these  facts,  since  .the  indorse- 
ment was  made  solely  for  the  principal's 
benefit  to  transfer  his  own  property  to  him. 
Abraham  v.  Mitchell,  112  Pa.  230,  66  Am. 
^.  312,  3  Atl.  830. 

And  it  was  held  in  Lewis  t.  Brehme,  33 
28  LR.A.(NJS.) 


Md.  412,  3  Am.  Rep.  190,  that  an  agent  who 
had  indorsed  a  draft  to  his  principal  should 
be  allowed  to  show  that  it  was  not  the  in- 
tention that  he  should  be  personally  liable. 

It  is  provided  by  statute  in  Georgia  that 
"blank  indorsements  of  negotiable  paper  may 
always  be  explained  between  the  parties 
themselves,  or  those  taking  with  notice  of 
dishonor  or  of  the  actual  facts  of  such  in- 
dorsement."   Galceran  v.  Noble,  66  Ga.  367. 

For  a  note  on  right  to  show  by  parol  evi- 
dence that  indorsement  unrestricted  in  form 
was  made  for  the  purpose  of  collection  only, 
see  Johnston  v.  Schnabaum,  17  L.R.A.(N.S.) 
838.  J.  T.  W. 


632 


ARKANSAS  SUPREME  CX)URT, 


FEm 


motion  was  overruled.  The  defendant  ad- 
duced evidence  tending  to  sustain  the  alle- 
gations of  his  answer  relative  to  the  man- 
ner in  which  and  the  party  to  whom  the 
mules  were  sold,  the  circumstances  rela- 
tive to  execution  of  the  note,  and  the  man- 
ner and  object  of  his  indorsement  and  trans- 
fer of  the  note.  Upon  a  hearing  of  the  case 
the  chancellor  rendered  a  decree  dismissing 
the  cause  for  the  want  of  equity. 

The  defendant  indorsed  the  note  sued  on 
in  blank,  and  the  question  is  whether  oral 
testimony  is  admissible  to  explain  and  qual- 
ify this  unrestricted   indorsement.     By   an 
indorsement  in  blank  of  a  note  the  law  im- 
plies a  contract  made  by  the  indorser,  which 
is  of  the  same  force  as  if  it  was  reduced  to 
writing.     That  contract  is  that,  upon  due 
demand  of  the  maker  and  nonpayment,  he 
will   pay  the   note,   if  due  notice  of  such 
nonpayment  is  given  to  him.    It  is  well  set- 
tled that  as  a  general  rule  of  law  parol  evi- 
dence  is  not  admissible    to  contradict    or 
vary  the  terms  of  a  written  contract;  and 
ordinarily  the  written  contract  that  is  en- 
tered into  by  an  indorser  when  he  makes- 
an  imrestricted  indorsement  cannot  be  con- 
tradicted or  varied  by  parol  evidence.     In 
1  Daniel  on  Negotiable  Instruments,  §  718, 
*he  author  says :    "For,  in  fact,  though  there 
t>e  nothing  but  the  indorser's  signature,  the 
endorser's  contract  is  as  fully  expressed  as 
-that  of  the  drawer  of  a    bill    payable    to 
t>earer.    He  is  a  new  drawer  on  the  drawee, 
gf  it  be  a  bill ;  a  drawer  on  the  maker,  if  it 
Ibe  a  note;  and  the  instrument  itself,  with 
his  name  signed  as  indorser,  constitutes  his 
written  contract,   from  which  he  can   only 
be  absolved  by  failure  of  demand  or  notice, 
or  other  delinquency  of    the    holder.     The 

,  following  general  view  may  therefore  be 
stated,  to  ^wit:  That  in  an  action  by  im- 
mediate indorsee  against  an  indorser,  no 
evidence  is  admissible  that  would  not  be  ad- 
missible in  a  suit  by  a  party  in  privity  with 

,  the  drawer  ag^ainst  him."  Martin  v.  Cole, 
104  U.  S.  30,  26  L.  ed.  647. 

But,  as  between  the  indorser  and  his  im- 
mediate indorsee,  this  general  rule  preclud- 
ing the  introduction  of  parol  evidence  to  ex- 
plain or  qualify  the  indorsement  has  its 
limitations  and  exceptions.  As  is  said  in 
%  Daniel  on  Negotiable  Instruments,  §  720: 
'There  are  three  classes  of  cases  in  which 
evidence  for  this  purpose  is  admissible." 
Thus,  it  may  be  shown  by  this  character  of 
evidence  that  the  indorsement  was  without 
consideration,  or  that  it  was  made  upon 
trust  for  some  special  purpose;  or  it  is 
admissible  where,  by  reason  of  certain  rep- 
resentations and  the  transaction  at  the  time 
of  the  indorsement,  the  note  was  taken  by 
the  indorsee  in  sole  reliance  on  the  respon- 
sibilitv  of  the  maker,  and  it  was  indorsed  in 
28  L.R.A.(N.S.) 


order  only  to  transfer  the  title  in  pursuanm 
of  such  transaction  and  agreement;  aad 
where  the  attempt  to  enforce  the  indorse- 
ment would  be  a  fraud.  1  Dan.  Neg.  InsL 
§§  720a,  721,  722;  8  Cyc.  Law  &  Proc.  p. 
255 ;  Lovejoy  v.  Citizens'  Bank,  23  Kan.  331. 
In  1  Daniel  on  Negotiable  Instruments,  § 
722,  the  following  case  is  stated :  "In  Penn- 
sylvania, where  defendant  purchased  cotTee 
of  plaintiff  upon  an  agreement  that  the 
latter  should  receive  certain  notes  in  pav- 
'ment,  without  defendant  assuming  any  re- 
sponsibility, the  latter  handed  plaintiff  the 
notes,  when  he  said,  llill,  you  must  indorse 
these  notes.'  Defendant  replied:  'That  is 
not  our  understanding.'  The  plaintiff  re- 
joined: 'They  are  made  payable  to  you. 
How  will  you  convey  them  to  me?  You 
must  indorse  them,  in  order  that  I  may  col- 
lect them.'  Defendant  then  said:  'I  in- 
dorse them ;  but,  remember,  I  am  not  to  be 
held  responsible  for  their  payment  The 
court  said:  'The  evidence  went  to  prove  a 
direct  fraud  in  obtaining  the  indorsements 
or  their  perversion  to  a  use  never  intended. 
— a  fraudulent  purpose.'  This  case  is  dis- 
tinguished from  those  in  which  a  mere 
agreement  that  the  indorser  shall  not  be  re- 
sponsible is  offered  to  be  shown;  no  circum- 
stances which  would  otherwise  render  tlie 
transactions  fraudulent  or  showing  a  secret 
trust,  appearing." 

The  above  Pennsylvania  case  can  only  be 
based  upon  the  principle  that  the  indorse- 
ment was  obtained  by  false  and  fraudulent 
representations;  for  if  the  indorsement  was 
made  only  with  the  contemporaneous  oral 
agreement  that  it  was  made  without  recourFi* 
or  without  assuming  responsibility,  and  with 
no  facts  or  circumstances  showing  a  false 
or  fraudulent  representation  which  induced 
the  indorsement,  then  such  contemporaneous 
oral  agreement  would  be  inadmissible  to 
contradict  or  vary  the  written  contract  of 
responsibility  implied  by  the  unrestricted 
indorsement.  In  the  case  of  Lovejoy  v. 
Citizens*  Bank,  supra,  a  note  was  made  pay- 
able to  the  president  of  a  bank,  and  was  by 
him  indorsed  in  blank  to  the  bank.  In  tliat 
case  it  was  held  that  parol  evidence  was  ad- 
missible, showing  that  the  note  represented 
a  debt  of  the  maker  to  the  bank,  and  that 
the  indorsement  was  made  merely  for  the 
purpose  of  transferring  the  title  to  the  bank. 
In  the  case  of  Johnston  v.  Schnabaum,  86 
Ark.  82,  17  L.R.A.(N.S.)  838,  126  Am.  St. 
Rep.  1082,  109  S.  W.  1163,  15  A.  i  E.  Ann. 
Cas.  876,  in  speaking  relative  to  the  admis- 
sibility of  testimony  explaining  and  qualify- 
ing a  blank  indorsement  under  the  circum- 
stances of  that  case,  this  court  used  the 
following  language:  "No  rule  of  evidence 
is,  we  think,  violated  by  admitting  snch  ex- 
planation.   While  the  law  implies,  from  ai 
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imreatrieted  indorsement,  a  contract  to 
guarantee  payment  of  negotiable  paper,  still 
the  fact  may  be  shown  that  the  purpose  of 
the  assignment  was  merely  for  collection, 
and  not  for  a  sale  of  the  instrument;  and, 
vhen  this  is  shown,  no  liability  as  guaran- 
tor of  payment  is  implied." 

In  the  case  at  bar  the  testimony  on  the 
part  of  the  defendant  tended  to  prove  that 
be  sold  the  mules  to  the  plaintiff,  or  its 
cashier,  and  for  its  convenience  or  accommo- 
dation took  the  note  of  the  maker,  payable 
to  him  as  payee,  and  then  indorsed  same  to 
plaintiff  under   the   agreement   and  under- 
standing, made  at  the  time  that  this  was 
done,  merely  to  pass  the  title  to  the  plain- 
tiff, and  not  as  a  sale  of  the  note  and  a 
guaranty  of  its  payment.  The  face  of  the 
note  was  the  amount  of  the  purchase  money 
which  Brown  then  agreed  to  pay    for    the 
males,  and  that  amount  was  really  pay- 
able to  the  plaintiff,  and  not*  to  defendant ; 
and  the  note  was  in  truth  and  in  fact,  un- 
der that  testimony,   the    property    of    the 
plaintiff.    The  defendant  was  in  effect  only 
the  agent  of  the  plaintiff  in  permitting  the 
note  to  be  made  payable  to  him,  and,  in  in- 
dorsing it,  It-  was  merely  transferring  it  for 
the  purpose  of  placing  the  title  to  the  note 
in  the  name  of  the  plaintiff,  who  was  the 
real  owner.    Under  these  circumstances,  in- 
stead of  selling  the  note,  he  sold  the  mules 
to  the  plaintiff,  or  its  cashier,  and  by  his 
indorsement  of  the  note  he  did  not  become 
liable  as  a  guarantor  of  its  payment.    Parol 
eTidence  Was  admissible  under  these  circum- 
stances to  show  the  nature  of  the  transac- 
tion, and  the  purpose  of  the  indorsement, 
and  such  evidence  would  be  a  complete  de- 
fense to  an  action  against    the    defendant, 
seeking  to  hold  him  liable  as  a  guarantor 
of  the  note.    The  defense,  however,  could  be 
made,  and  this  evidence  was  admissible,  in 
a  conrt  of  law  equally    as    in  a    court  of 
equity.    The  defense  involved   no   equitable 
right  or  remedy,  but  only  the  admissibility 
of  evidence.    This  court  has  held  that  where 
none  of  the  parties  objected  to  the  transfer 
of  a  cause  triable  at  law  from  the  law  court 
to  the  chancery  court,  and  did  not  object  to 
the  chancery  court  entertaining  and  trying 
the  action,  the  chancery  court  would    have 
jurisdiction  to  determine   the  cause.     Col- 
lins V.  Paepcke-Leicht  Lumber  Co.  74  Ark. 
81,  84  8.  W.  1044;  Blake  v.  Scott,  92  Ark. 
46,  121  S.  W.  1054,  123  S.  W.  1181.     But 
where  such  objection  was  made  to  the  trans- 
fer of  a  case,  where  the  action  and  defense 
was  purely  legal,  from  the  law  court  to  the 
chancery  court,  it  would  be  error  to  make 
such  transfer,  and  error  for  the  chancery 
«ourt    to    entertain    jurisdiction     thereof. 
Weaver  v.  Arkansas  Nat.  Bank,  73  Ark.  462, 
28  L.RA.(N.8.) 


84  S.  W.  610;  Johnson  t.  Gilleiv^ater,  75 
Ark.  115,  87  S.  W.  439. 

In  the  case  at  bar  the  plaintiff  duly  ob- 
jected to  the  transfer  of  the  action  from 
the  law  to  the  chancery  court.  The  evidence 
in  the  case  waa  conflicting,  and  the  plaintiff 
had  the  right  to  have  the  issue  tried  by  a 
jury,  and  the  action  determined  by  a  law 
court.  The  circuit  court,  therefore,  erred 
in  transferring  the  cause  to  the  chancery 
court;  and  the  chancery  court  erred  in  en- 
tertaining jurisdiction  thereof. 

For  this  error,  the  decree  is  reversed,  and 
this  cause  is  remanded,  with  directions  to 
transfer  the  case  to  the  Pulaski  Circuit 
Court,  and  for  further  proceedings. 


WASHINGTON  SUPREME  COURT. 

DOMENICO  GIURICEVIC,  Respt., 

v. 

CITY    OF    TACOMA,    Appt 

(67  Wash.  329,  106  Pac.  908.) 

Pleading  —  notice  to  municipalUy  of  in- 
jury. 

1.  That  a  claim  for  personal  injuries  waa 
presented  in  writing  to  the  city  council,  as 
required  by  statute,  is  not  shown  by  a  com- 
plaint which  states  that  plaintiff  caused  the 
city  and  its  officers  and  agents  to  be  fully, 
informed  of  the  extent  of  the  injury,  and 
that  the  officers  and  agents  investigated  the 
same. 

Mnnfcipal  corporation  —  injnry  to  em- 
ployee —  necessity  of  notice. 

2.  A  statutory  provisifn  that  all  claims 
for  injury  alleg^  to  have  been  caused  by  de- 
fects, want  of  repair,  or  obstruction  of  the 
streets  of  a  city,  must  be  presented  to  the 
council,  is  inapplicable  to  an  injury  to  a 
workman  engaged  in  repairing  a  street  by 
the  fall  of  an  electric  light  pole  maintained 
therein,  since  the  injury  did  not  result  from 
obstruction  of  the  street  as  a  place  of  travel, 
and  the  statute  did  not  contemplate  presen- 
tation of  claims  arising  from  failure  to  fur- 
nish employees  a  safe  working  place. 

(February  14,  1910.) 

Note.  —  Applicability  of  rule  requiring 
notice  of  defect  or  notice  of  injury  as 
condition  of  municipal  liahility  for 
personal  injury  on  street  or  hightvay 
in  case  of  injury  to  municipal  ent- 
ployee, 

A  search  discloses  no  authorities  on  this 
question  other  than  the  case  of  Kelly  v. 
Faribault,  95  Minn.  293,  104  N.  W.  231^ 
cited  in  the  above  opinion,  where  the  plain- 
tiff, an  employee  of  the  city,  was  injured 
while  working  in  a  trench  in  a  public  street, 
and  served  no  notice  of  his  injury  upon  the 
city.    The  court  held  that  the  requirement 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pierce 
U>unty  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  Ii.  Stiles,  F.  R.  Baker,  and 
F.  A.  Ijatcham  for  appellant. 

Messrs.  Ellis,  Fletcher,  A  Eyans,  for 
respondent : 

The  injury  was  not  caused  by  a  defect, 
obstruction,  or  want  of  repair  in  a  street, 
within  the  meaning  of  the  statute  requir- 
ing notice. 

Pye  V.  Mankato,  38  Minn.  636,  38  N.  W. 
621;  Moran  v.  St.  Paul,  64  Minn.  279,  6^ 
N.  W.  80 ;  Kelly  v.  Faribault,  96  Minn.  293, 
104  N.  W.  231;  Mclntee  v.  Middletown,  80 
App.  Div.  434,  81  N.  Y.  Supp.  124. 

Gose,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  to  recover  for  per- 
sonal injuries.  From  a  verdict  and  judg- 
ment for  the  plaintiff,  the  defendant  has  ap- 
pealed. 

The  complaint  states  that  at  the  time  the 
injury  was  received  the  respondent  was  work- 
ing for  the  city  in  grading  a  street  in  which 
ttie  city  had  placed  a  large  electric  light 
pole;  that  in  grading,  the  city  negligently 
eaused  the  earth  to  be  excavated  around 
the  pole  to  such  an  extent  that  it  was  dan- 
gerous and  liable  to  fall;  that  the  city  had 
notice  of  its  dangerous  condition  prior  to  the 
injury;  that  the  respondent,  at  the  instance 
of  the  city,  was  working  near  the  pole, 
filling  wagons  with  gravel,  and  while  so 
doing,  and  without  any  knowledge  of  its 
dangerous  condition,  the  pole  fell,  striking 


the  respondent,  and  inflicting  upon  him  a 
permanent  injury.  The  complaint  furtber 
states:  "That  immediately  after  said  in- 
jury, plaintiff  caused  the  city  of  Tacoma  and 
its  officers  and  agents  to  be  fully  informed 
of  the. time,  place,  cause,  nature,  and  ex- 
tent of  his  said  injury,  and  the  said  city 
of  Tacoma  and  its  officers  and  agents  im- 
mediately investigated  said  injury  and  the 
cause  thereof  and  the  extent  of  the  same." 
The  appellant  demurred  to  the  complaint  on 
the  ground,  among  others,  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  being  overruled,  is- 
sue was  joined,  and  the  case  tried  to  a  juiy, 
with   the  result  stated. 

The  case  is  brought  here  on  the  record, 
and  the  single  question  presented  is  wheth- 
er the  complaint  states  a  cause  of  action. 
Section  216  of  the  revised  city  charter  of 
the  city  of  Tacoma  provides:  "All  claims 
for  injuries  to  the  person,  alleged  to  have 
been  caused  or  sustained  by  reason  of  de- 
fects, want  of  repair,  or  obstruction  of  any 
of  the  highways,  streets,  alleys,  sidewalks, 
or  cross  walks,  of  the  city,  shall  be  pre- 
sented in  writing  to  the  city  council  within 
thirty  days  after  such  injuries  shall  be  al- 
leged to  have  been  received.  Such  writing 
shall  state  the  time,  place,  cause,  nature, 
and  extent  of  the  alleged  injuries,  so  far  as 
practicable,  and  shall  be  verified  by  affida- 
vit of  the  claimant  to  the  effect  that  the 
same  is  true.  The  omission  to  present  any 
such  claim  in  the  manner  or  within  the  time 
in  tliis  section  provided  shall  be  a. bar  to  an 
action  against  said  city  therefor." 

The  appellant  first  urges  that  the  com- 
plaint is  subject  to  a  demurrer  because  it 
does  not  state  that  the  claim  was  present- 
ed to  the  city  council.    The  respondent  con- 


of  the  statute  was  not  intended  to  apply  in 
case  of  an  injury  to  a  city  employee,  saying, 
in  the  course  of  the  opinion :  "The  object  of 
the  notice  when  required  is  well  understood 
to  be  to  give  the  municipality  an  oppor- 
tunity to  investigate,  and  to  protect  against 
fictitious  claims.  The  reason  for  the  rule 
hardly  applies  in  a  case  where  its  own  serv- 
ants are  injured  in  such  work  by  the  neg- 
ligence of  the  master,  but  specifically  to 
cases  where  the  public  are  interested  in  us- 
ing, within  their  rights,  the  property  of  the 
city.  With  reference  to  such  injuries,  when 
they  occur,  the  municipality  would  seldom 
have  notice  or  opportunity  to  obtain  the 
requisite  information  of  the  cause  thereof,  or 
,  the  evidence  of  the  city's  negligence,  to  en- 
able it  to  defend,  after  long  delay.  This 
would  not  apply  to  an  injury  of  the  kind 
happening  in  this  case,  for  it  must  be  pre- 
sumed that,  with  reference  to  its  own  serv- 
ants, and  the  violation  of  its  duties  to  them, 
it  has  and  ought  to  have  the  same  notice  as 
other  persons  occupying  the  relation  of  em- 
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ployer  over  the  persons  who  are  in  direct 
relation  with  it.  While  a  very  strict  and 
technical  construction  of  the  statute  might 
bring  the  case  within  its  letter,  we  are  very 
lear  it  was  not  within  its  spirit,  and  if  it 
is  desired  that  it  should  be  the  relief  must 
be  obtained  from  the  legislature." 

See  also  the  case  of  Mclntee  v.  Middle- 
town,  80  App,  Div.  434,  81  N.  Y.  Supp.  124, 
where  a  charter  provision  for  notice  of  in- 
jury caused  by  defects  in,  want  of  repair,  or 
obstruction  of  any  highway,  street,  alley, 
sidewalk,  or  public  place,  was  held  inap- 
plicable to  an  injury  suffered  by  a  workman 
employed  by  the  city  in  excavating  a  sewer 
trench.  This  decision,  however,  waa  upon 
the  ground  that  the  injury  was  not  the  re- 
sult of  any  defect,  want  of  repair,  or  ob- 
struction of  a  highway,  the  mere  fact  that 
the  sewer  happened  to  be  in  the  highway  not 
bringing  the  accident  within  the  letter  or 
spirit  of  the  charter  provision.  The  fact 
that  the  injured  man  was  a  city  employee 
apparently  did  not  receive  consideration. 
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tends  that,  whilst  the  complaint  may  have 
been  defective  as  against  a  motion  to  make 
it  more  definite  and  certain,  as  to  a  demur- 
rer, every  reasonable  intendment  and  pre- 
sumption should  be  indulged  to  support  it, 
and  that,  when  this  is  done,  it  sufficiently  ap- 
pears tliat  notice  was  given  to  the  city  coun- 
cil We  grant  the  rule  of  liberal  interpreta- 
tion! but  with  this  indulgence  we  do  not 
think  the  complaint  states  that  notice  was 
given  to  the  city  council.  It  was  a  sim- 
ple matter  to  plead  the  notice,  if  it  had  in 
fact  been  given.  The  complaint  has  the  ap- 
pearance of  a  studied  effort  to  avoid,  rather 
than  to  state,  the  giving  of  the  notice  to  the 
counciL 

The  respondent  next  contends  that  the  in- 
jury did  not  result  from  any  defect,  want  of 
repair,  or  obstruction  in  the  street  as  a  place 
of  travel;  that  the  fact  that  the  injury  hap- 
pened in  the  street  is  a  mere  incident;  and 
that  the  charter  provision-  is  inapplicable. 
We  think  this  view  must  prevail. 

The  giving  of  a  notice  to  the  city  or  its 
governing  body  upon  claims  for  injuries  by 
tort  is  not  necessary  as  a  condition  prece- 
dent to  an  action  thereon  against  the  munic- 
ipality, unless  expressly  required  by  statute 
or  charter.  28  Cyc.  Law  k  Proc.  p.  1447. 
A  charter  or  statute  requiring  a  notice  or 
presentment  of  a  claim  as  a  condition  prece- 
dent to  the  commencement  of  an  action  re- 
quires a  strict  construction,  and  cannot  be 
extended  by  implication  beyond  its  terms. 
28  Cyc.  Law  &  Proc.  p.  1450.  In  Pye  v. 
Mankato,  38  Minn.  536,  38  N.  W.  621,  the 
complaint  charged  the  city  with  liability  on 
account  of  the  raising  of  the  grade  of  cer- 
tain streets  so  as  to  form  embankments  ob- 
structing a  water  course  which  crossed  the 
same,  by  reason  of  which,  and  because  the 
gutters  provided  for  carrying  off  the  water 
were  insufficient  for  that  purpose,  water 
was  collected  and  discharged  upon  the  plain- 
tifTs  premises.  There  was  a  special  statute 
which  provided  that  no  action  could  be  main- 
tained against  the  city  of  Mankato  ''on  ac- 
count of  any  injury  received  by  means  of  any 
defect  in  the  condition  of  any  bridge,  street, 
sidewalk,  or  thoroughfare,  unless  such  ac- 
tion shall  be  commenced  within  one  year 
from  the  happening  of  the  injury;  nor  un- 
less notice  shall  have  first  been  given  in 
writing  to  the  mayor  of  said  city  within 
thirty  days  of  the  occurrence  of  such  in- 
jury or  damage,  stating  the  place  where  and 
the  time  when  such  injury  was  received." 
The  complaint  did  not  show  a  compliance 
with  the  statute,  and  was  demurred  to  for 
that  reason.  The  court  held  that  the  word 
"defect"  had  reference  to  the  usefulness  and 
•afety  of  the  streets  for  the  purpose  of 
travel,  but  that  it  did  not  include  injuries 
Tesnlting  to  adjacent  property  from  condi- 
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tions  which  did  not  render  the  street  de- 
fective as  such,  and  that  the  injury  "had 
no  natural  or  necessary  relation  to  the  fact 
that  the  places  where  the  alleged  acts  were 
done  were  public  streets." 

In  Moran  v.  St  Paul,  54  Minn.  270,  50 
N.  W.  80,  the  complaint  alleged  that  the 
property  adjoining  the  street  had  been  in- 
jured by  water  escaping  from  a  defective 
water  pipe  in  one  of  the  public  streets. 
There  was  no  averment  in  the  complaint 
that  a  written  notice  of  the  plaintiff's  claim 
for  damages  had  been  served  upon  the  mayor 
or  city  clerk,  as  required  by  the  defendant's 
charter,  and  it  was  urged,  upon  demurrer  to 
the  complaint,  that  a  cause  of  action  was 
not  stated.  The  court  held  that  the  words 
in  the  charter,  "any  defect  in  the  condi- 
tion of  any  .  .  .  street,"  referred  to 
"their  usefulness  and  safety  for  the  purpose 
of  travel."  In  Mclntee  v.  Middletown,  80 
App.  Div.  434,  81  N.  Y.  Supp.  124,  the  plain- 
tiff was  injured  by  the  caving  of  the  dirt 
while  digging  a  trench  for  a  sewer  in  a  street 
in  the  city.  The  court,  in  holding  that  the 
charter  provision  requiring  notice  to  be 
served  on  the  common  council  did  not  apply, 
said:  "And  the  mere  fact  that  this  sewer 
liappened  to  be  in  the  highway  does  not 
bring  it  within  the  letter  or  the  spirit  of 
the  provision  of  the  charter." 

The  respondent  next  contends  *  that  tho 
charter  does  not  require  or  contemplate  tho 
presentation  of  claims  arising  froin  the  fail- 
ure of  the  city  to  furnish  its  servant  a  rea- 
sonably safe  place  in  which  to  work.  This 
question  received  consideration  in  Kelly  v. 
Faribault,  96  Minn.  293,  104  N.  W.  231, 
where  the  plaintiff  was  injured  while  at 
work  in  a  trench  in  a  public  street.  It  was 
charged  that  the  trench  was  defective  in 
its  construction,  and  was  not  properly 
braced,  by  reason  of  which  the  loose  earth 
fell  upon  and  injured  the  plaintiff.  The 
plaintiff  did  not  serve  notice,  as  provided 
by  law  for  injuries  resulting  from  a  defect- 
ive street.  The  court  held  that  the  law  re- 
quiring notice  to  the  city  had  no  applica- 
tion to  its  duty  as  master  to  furnish  its 
servant  a  reasonably  safe  place  in  which 
to  work;  that  the  purpose  of  the  law  re- 
quiring notice  was  to  give  the  municipality 
an  opportunity  to  investigate  and  protect  it- 
self against  fictitious  claims.  We  think 
that,  while  the  claim  in  the  instant  case  is 
within  the  letter,  it  is  clearly  without  the 
spirit  of  the  charter  provision.  In  arriving 
at  the  intent  of  a  law,  it  is  proper  to  con- 
sider the  mischief  sought  to  be  met.  Clear- 
ly, the  purpose  of  the  notice  is  to  enable 
the  city  to  protect  itself  against  spurious 
and  fraudulent  claims.  In  this  case  the  rea- 
son for  the  notice  is  absent,  for  it  must  be 
presumed  that  the  city  had  notice  of  the  in- 
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jury  to  its  servant.  Postel  y.  Seattle,  41 
Wash.  432,  83  Pac.  1025,  is  distinguishable. 
The  charter  of  the  city  of  Seattle  required 
"all  claims  for  damages  against  the  city" 
to  be  presented. 
The  judgment  will  be  affirmed. 

Fullerton,  Chad  wick,  Dunbar,  Mount, 
Crow,  and  Parker,  JJ.,  concur. 


ALABAMA  SUPREME  COURT. 

FRANK  SANDERS,  Appt, 

V. 

STATE  OF  ALABAMA. 

(—  Ala.  — ,  52  So.  417.) 

Larceny  —  corpus  delicti  —  possession 
of  foods. 

The  proof  of  corpus  delicti  is  not  suffi- 
cient to  support  a  conviction  of  larceny, 
where  it  merely  shows  that  certain  goods, 
formerly  part  of  the  stock  of  a  merchant, 
were  found  in  possession  of  accused,  with- 
out anything  to  show  that  they  were  stolen, 
or  were  not  sold  in  due  course  of  trade. 

(April  19,  1910.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Greene 
(Jounty,  convicting  him  of  larceny.  Re> 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harwood  and  McKlnley,  for  ap- 
pellant : 

There  was  no  proof  of  the  corpus  delicti. 

Smith  y.  State,  133  Ala.  150,  91  Am.  St 
Rep.  21,  31  So.  806;  Stringer  v.  SUte,  135 
Ala.  60,  33  So.  685,  14  Am.  Crim.  Rep.  462; 
Orr  V.  State,  107  Ala.  39,  18  So.  142;  White 
V.  State,  72  Ala.  200 ;  Bryant  ▼.  SUte,  116 
Ala.  452,  23  So.  40;  2  Russell,  Crimes  294, 
295;  2  Best,  Ev.  761,  752. 

Mr.  Alexander  M.  Garber,  Attorney 
General,  for  the  State. 

Maylleld,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  indicted  of  larcenr, 
and  of  receiving  stolen  goods.  The  prop- 
erty alleged  to  be  stolen,  and  received  as 
such,  consisted  of  16  pairs  of  pants  and  3 
pairs  of  shoes,  the  property  of  Q.  A.  Hor- 
ton. 

The  corpus  delicti  was  not  proven,  and 
for  this  reason  the  accused  should  have 
been  acquitted. 


Note,  —  Proof  of  corpus  delicti  in  lar- 
ceny. 

This  note  brinii^s  down  to  date  the  lar- 
ceny branch  of  the  note,  'Troof  of  corpus 
delicti  in  criminal  case,"  in  68  L.R.A.  33. 
and  contains  only  cases  decided  since  that 
time. 

What  constitutes. 

"There  can  be  no  larceny  without  a  tak- 
ing of  the  property  against  the  will  of  the 
owner."  State  v.  Court,  225  Mo.  609,  l25 
S.  W.  451. 

On  a  prosecution  for  the  larceny  of  an 
automobile,  the  court  said,  in  People  v. 
Cahill,  11  Cal.  App.  686,  106  Pac.  115; 
"The  corpus  delicti  consisted  of  the  aspor- 
tation of  the  machine.  There  can,  of  course, 
be  no  doubt  that  the  evidence  .  .  . 
shows  that  the  car  was  taken  from  the 
garage  by  someone,  and  that  there  is  no 
pretense  that  it  was  shown  that  it  was 
taken  with  the  consent  of  either  the  owner 
or  the  manager  of  the  garage  is  a  proposi- 
tion equally  as  free  from  doubt,  so  far  as 
the  record  discloses.  In  other  words,  the 
irresistible  inference  from  the  circumstances 
proved  ...  is  that  the  'auto'  was 
wrongfully  and  feloniously  taken  from  the 
garasre,  and  hence  the  corpus  delicti  was 
clearly  established." 

Necessity  of  proving. 

"The  burden  rests  upon  the  state  to  prove 
the  corpus  delicti^  and  unless  the  stnte  has 
shown,  prima  facie,  that  a  larceny  has  been 
committed,  the  defendant  is  not  put  upon 
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proof."  Perry  v.  State,  155  Ala.  93,  46  So. 
470. 

"To  support  a  conviction,  there  must  be 
evidence  that  the  property  in  question  was 
actually  stolen."  George  v.  United  States. 
1  Okla.  Crim.  Rep.  307,  97  Pac.  1052,  100 
Pac.  46. 

Upon  a  conviction  for  larceny,  refusal 
of  a  new  trial  is  error,  where  ttoere  was  no 
proof  of  the  corpus  delicti.  Franklin  t. 
State,  3  Ga.  App.  342,  59  S.  E.  835. 

On  a  prosecution  for  larceny,  the  owner- 
ship and  the  fact  of  wrongful  taking  must 
be  alleged  and  proved  before  a  presump- 
tion of  guilt  will  arise  from  the  mere  fact 
of  possppsion.  State  v.  Loomis,  129  Iowa, 
141,  105  N.  W.  397. 

In  the  case  of  People  v.  Mindeman,  157 
Mich.  120,  121  N.  W.  488,  which  was  a 
prosecution  for  larceny,  the  court  said  that 
there  is  no  question  aibout  the  rule  that,  in 
all  trials  for  crime,  the  prosecution  must 
prove  the  corpus  delicti  to  the  satisfaction 
of  the  jury,  and  beyond  a  reasonable  doubt, 
before  evidence  tending  to  implicate  the 
party  on  trial  is  introduced. 

On  a  grand  larceny  trial,  the  court  said, 
in  State  v.  Keeland,  39  Mont  506,*  104  Pac 
513:  "The  defendant  is  not  required  in 
any  case  to  answer  the  charge  against  bim, 
in  the  absence  of  evidence  upon  the  part 
of  the  prosecution  sufficient  to  establish 
the  corpus  delicti.** 

In  connection  with  confession. 

In  Shires  v  State,  2  Okla.  Crim.  Rep. 
89,  99  Pac.  1100,  a  prosecution  for  the  lar- 
ceny of  mules,  the  court  said:     "A  couvi^ 
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Tiie  alleged  owner  of  the  property  testi- 
fied on  his  direct  examination  as  follows: 
"That  he  knew  the  defendant.  That  in 
January,  1909,  before  the  finding  of  the  in- 
dictmenty  he  recovered  from  the  defendant 
16  pairs  of  pants  and  3  pairs  of  shoes. 
That  he  (the  witness)  had  never  sold  any 
goods  like  these  to  the  defendant.  That  the 
pants  were  worth  from  $1  to  $2.50,  whole- 
Bale,  and  some  of  them  $3,  a  pair.  That 
the  shoes  were  worth  $5  a  pair.  That  these 
shoes  and  pants  came  out  of  the  witness's 
store  at  Pleasant  Ridge,  and,  'so  far  as  the 
witness  knew,  they  were  obtained  from  said 
store  without  the  witness's  knowledge  or 
consent.  That  witness's  store  is  located  in 
Greene  county,  Alabama.  That  some  of  said 
goods  had  defendant's  cost  mark  on  them." 
This  was  all  of  his  testimony  on  direct 
examination.  On  his  cross-examination  he 
testified  to  no  other  fact  tending  to  prove 
the  corpus  delicti;  but,  among  other  thin*^) 
testified:  That  for  a  number  of  years  prior 
to  the  indictment,  and  at  that  time,  he 
was  engaged  in  the  mercantile  business  at 
Pleasant  Ridge,  Greene  county,  Alabama; 
that  during  this  time  there  were  eight  per- 
sons besides  himself  who  were  authorized 


to  sell  goods  from  his  store,  and  that  they 
did  sell  same;  that  he  could  not  swear  that 
the  goods  in  question  were  not  sold  out  of 
his  store  in  the  due  course  of  trade;  that 
witness  was  absent  from  his  store  a  great 
deal  of  the  time;  ''that  witness  had  quite 
a  large  stock  of  pants  in  his  store,  and 
quite  a  large  stock  of  shoes  also;  that  he 
could  not  swear  that  he  missed  these  goods, 
or  any  of  them,  out  of  his  stock,  and  does 
not  know  when  they  went  out  of  his  store; 
that  it  was  not  customary  for  the  cost  mark 
to  be  removed  from  goods  when  they  were 
sold;  that  witness  did  not  sell  these  pants 
and  shoes  himself,  but  could  not  swear  tliat 
said  16  pairs  of  pants  and  3  pairs  of  shoes, 
or  any  of  them,  were  stolen;  that  he  could 
not  swear  that  said  shoes  were  not  sold 
from  witness's  stock  in  the  regular  course 
of  business."  This  was  all  the  evidence 
that,  in  the  slightest,  tended  to  prove  the 
corpus  delicti. 

The  goods  in  question  were  found  in  the 
house  of  the  defendant,  and  when  questioned 
as  to  where  he  got  them, — the  parties  ques- 
tioning him  at  the  time  threatening  to  tie 
him, — he  ran  away  from  his  house,  but  did 
not  leave  the  neighborhood;  and  subsequent- 


tion  should  not  be  had  on  extrajudicial  con- 
fessions of  the  defendant,  unsupported  by 
corroborating  facts  and  circumstances. 
Proof  aliunde  of  the  corpus  delicti  is  re- 
quired." 

In  order  that  a  confession  of  larceny  may 
authorize  a  conviction,  it  must  be  accom- 
panied by  other  proof  showing  that  the 
crime  has  been  committed.  Brown  v.  Com. 
(Ky.)  118  S.  W.  945. 

But  while  an  extrajudicial  confession  or 
adn^ission  of  one  charged  with  larceny  is 
not  sufllcient,  of  itself,  to  sustain  a  convic- 
tion, and  there  must  be  other  evidence  of 
the  corpus  delicti,  yet  it  seems  to  be  the 
rule  that  such  a  confession  or  admission 
nay  be  considered  in  connection  with  the 
other  evidence,  to  establish  the  corpus 
Micti,  and  that  it  is  not  necessary  to  prove 
the  corpus  delicti  by  evidence  entirely  inde- 
pendent and  exclusive  of  the  confession  or 
admission.  State  v.  Brinkley  (Or.)  105 
Pac.  708. 

Character  and  sufficiency. 

Corroborated  statements  of  fact,  made 
hy  a  defendant  in  a  prosecution  for  larceny, 
not  amounting  to  admissions  of  guilt,  are 
admissible  to  prove  the  facts  establishing 
the  corpus  delicti.    Ibid- 

"Corpus  delicti  may  be  proved  by  circum- 
stantial evidence,  and  if  the  evidence  ad- 
duced affords  an  inference  that  a  larceny 
lutf  been  committed,  the  question  of  its 
rafficiency  is  for  the  jury."  Perry  v.  State, 
155  Ala.  93.  46  So.  470. 
28  LRA.(N.S.) 


It  seems  to  be  a  well-settled  general 
rule  that  corpus  delicti  in  larceny  may  be 
proved  by  circumstantial  evidence,  as  held 
by  the  following  cases,  in  which  also  the 
circumstantial  evidence  in  each  was  held 
sufficient  to  establish  the  corpus  deliciif  or 
to  warrant  the  submission  of  the  question 
to  the  jury,  and  to  sustain  a  finding  of  guilt: 
Sheffield  v.  State,  1  Ga.  App.  135,  57  S.  E. 
969;  Ray  v.  State,  4  Ga.  App.  67,  60  S.  E. 
816;  Mason  v.  State,  171  Ind.  78,  85  N.  E. 
776,  16  A.  &  E.  Ann.  Cas.  1212;  State  v. 
Vinton,  220  Mo.  90,  119  S.  W.  370;  State 
V.  Keeland,  39  Mont.  606,  104  Pac.  513; 
George  v.  United  States,  1  Okla.  Crim.  Rep. 
307,  97  Pac.  1062,  100  Pac.  46. 

In  Cohoe  v.  State,  82  Neb.  744,  118  N. 
W.  1088,  and  Shires  v.  State,  2  Okla.  Crim. 
Rep.  89,  99  Pac.  1100,  also,  it  is  held  that 
corpus  delicti  in  larceny  mav  be  proved  by 
circumstantial  evidence,  and  that  the  cir- 
cumstantial evidence  in  those  cases  was 
sufficient  corroboration  of  a  voluntary  con- 
fession of  the  accused,  in  the  first  case,  to 
establish  the  corpus  delicti,  and  in  the  sec- 
ond, to  make  the  sufficiency  of  the  proof, 
both  of  the  corpus  delicti  and  of  the  defend- 
ant's guilt,  ^  question  for  the  jury  alone. 

In  the  following  cases  of  larceny,  where 
the  admissibility  of  circumstantial  evidence 
to  prove  corpus  delicti  does  not  seem  to 
have  been  questioned,  it  is  held  that  the 
evidence,  though  circumstantial,  was  suffi- 
cient proof  of  corpus  delicti:  Jefferson  v. 
State,  89  Ark.  129,  115  S.  W.  1140;  Peo- 
ple V.  Cahill,  11  Cal.  App.  685,  106  Pac 
115;  State  v.  Collins,  79  Kan.  411,  99  Pao. 
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ly  he  removed  the  goods  in  question  to  a 
neighbor's  house,  but,  further  than  this, 
made  no  attempt  to  conceal  them. 

All  the  evidence  offered  as  to  the  defend- 
ant's possession  of  the  goods  would  have 
been  proper  and  admissible  if  the  corpus 
delicti  had  been  proven,  or  any  sufficient  evi- 
dence offered  which  would  authorize  the  jury 
to  infer  that  the  goods  had  been  stolen  by 
defendant,  or  by  any  other  person;  but,  in 
the  absence  of  such  proof,  it  was  all,  of 
course,  inadmissible. 

It  is  but  a  truism  to  say  that  there  can 
be  no  receiving  of  stolen  property,  unless 
the  property  in  question  is  first  stolen.  It 
is  likewise  true  that,  in  order  for  the  pos- 
session of  property  to  be  evidence  of  a  crime, 
the  crime  must  be  proven.  In  the  recent 
case  of  Smith  v.  State,  133  Ala.  150,  91  Am. 
St.  Rep.  21,  31  So.  807,  this  court  reviewed 
some  of  our  former, cases  on  this  subject, 
and  spoke  as  follows:  "It  must  now  be 
regarded  as  settled  in  this  state  that  the  un- 
explained possession  of  property  recently 
stolen  does  not,  as  matter  of  law,  raise  a 
presumption  of  guilt  from  the  circum- 
stance. Nor  does  the  unexplained  posses- 
sion by  one  person  of  goods  belonging  to  an- 
other raise  the  presumption  that  a  larceny 
has  been  committed  and  that  the  possessor 
is  a  thief.  Additional  evidence  is  necessary 
to  establish  a  corpus  delicti.  Unless  the 
jury  are  satisfied  beyond  a  reasonable  doubt 
that  the  offense  has  been  committed,  the  un- 
explained recent  possession  of  goods  will  not 
justify  the  conclusion  that  the  person  in 
whose  possession  they  are  found  is  the  thief. 
Orr  V.  State,  107  Ala.  35,  18  So.  142;  Thom- 
as V.  State,  109  Ala.  25,  19  So.  403.  'Proof 
of  a  charge,  in  criminal  causes,  involves  the 
proof  of  two  distinct  propositions:  First, 
that  the  act  itself  was  done;  and,  secondly, 
that  it  was  done  by  the  person  charged,  and 
by  none  other.  In  other  words,  proof  of  the 
corpus  delicti  and  of  the  identity  of  the 
prisoner.'  Winslow  v.  State,  76  Ala.  47, 
5  Am.  Crim.  Rep.  43.    It  is  undoubtedly  true 


817;  People  v.  Minderaan,  157  Mich.  120, 
121  N.  W.  488 ;  State  v.  Estes,  209  Mo.  288, 
107  S.  W.  1059 ;  State  v.  Court,  225  Mo.  609, 
126  S.  W.  451 ;  State  v.  Wells,  33  Mont. 
291,  83  Pac.  476;  Territory  v.  Leslie  (N. 
M.)  ]06Pac.  378;  People  v.  Klein,  117  App. 
Div.  196,  102  N.  Y.  Supp.  289;  Hines  v. 
United  States,  2  Okla.  Crim.  Rep.  639,  103 
Pac.  879. 

The  following  cases,  without  disputing  the 
admissibility  of  circumstantial  evidence  to 
prove  corpus  delicti  in  larceny,  hold  that 
the  evidence  offered  in  each  was  not  suffi- 
cient to  establish  the  corpus  delicti:  Frank- 
lin V.  State,  3  Ga.  App.  342,  59  S.  E.  835; 
State  V.  Loomis,  129  Iowa,  141,  105  N.  W. 
397;  Moseby  v.  Com.  (Ky.)  113  S.  W. 
850;  Brown  v.  Com.  (Ky.)  118  S.  W.  945. 
28  L.R.A.(N.S.) 


that  both  of  these  essential  propositions  an 
generally  for  the  determination  of  the  juiy, 
and  both  must  be  proven  beyond  a  reason- 
able doubt.  But  where  there  is  no  proof  of 
the  corpus  delicti,  no  testimony  tending  in 
the  remotest  degree  to  prove  that  the  prop- 
erty charged  to  have  been  stolen  was  in 
fact  stolen,  no  larceny  shown  to  have  been 
committed,  then  there  can  be  no  conviction 
of  the  prisoner  should  the  goods  described 
in  the  indictment,  charged  to  have  been 
stolen,  be  found  in  his  possession,  though 
no  explanati(^  as  to  how  he  came  by  them 
be  given  by  him,  or,  if  given,  is  entirely 
unsatisfactory.  In  such  case,  the  evidence  ia 
not  prima  facie  sufficient  to  establish  tlie 
corp%is  delicti,  and  the  court  should  not  al- 
low the  introduction  of  evidence  of  posses- 
sion by  the  prisoner  of  the  goods  charged 
in  the  indictment  to  have  been  stolen." 

There  was  no  proof  that  these  particu- 
lar goods  in  question  were  stolen  from  Hor- 
ton  or  any  other  person.  There  was  no 
proof  that  these  or  similar  goods  had  ever 
been  stolen  from  the  alleged  owner.  The 
most  that  it  showed  was  that  a  part  of  tbese 
goods,  or  goods  like  them,  were  once  in  the 
store  of  Horton.  But  there  was  no  evi- 
dence that  they  were  ever  stolen  or  thought 
to  be  stolen,  other  than  the  fact  that  tkev 
were  found  in  defendant's  possession;  and 
whether  this  was  one  day,  or  one  or  two  or 
three  years,  after  they  were  in  defendant's 
store,  did  not  appear.  Nor  was  there  any 
evidence  tending  to  fix  the  time  when  the 
goods  were  in  Horton's  store,  or  when  de- 
fendant  acquired   them. 

To  repeat,  there  was  no  evidence  tending 
to  show  that  the  property  was  ever  stolen 
by  anyone.  The  fact  that  it  was  once  in 
Horton's  store,  and  was  subsequently  found 
in  the  defendant's  possession,  does  not  tend 
to  show  that  it  was  stolen.  There  was  not 
a  particle  of  evidence  to  show  that  any 
theft  was  ever  committed  as  to  the  prop- 
erty in  question,  or  as  to  any  other.    There 


Evidence  of  corpus  delicti  tending  to  con- 
nect accused. 

In  many,  if  not  most,  cases,  the  evidence 
offered  to  prove  corpus  delicti  tends  also  ti» 
show  the  guilt  of  the  accused ;  and  in  Georgr 
V.  United  States,  1  Okla.  Crim.  Rep.  307, 
97  Pac.  1052,  the  court  said,  on  this  point: 
"Neither  is  it  essential  that  the  corpus 
delicti  should  be  established  by  evidence  in- 
dependent of  that  which  tends  to  connect 
the  accused  with  its  perpetration.  The 
same  evidence  which  tends  to  prove  one 
may  also  tend  to  prove  the  other,  so  that 
the  existence  of  the  crime  and  the  guilt 
of  the  defendant  may  stand  together  in- 
separable on  one  foundation  of  circum* 
stantial  evidence."  A.  C.  W. 
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was  some  evidence  of  the  '*corint8,"  but  none 
4kf  the  **delieii." 

The  rule  as  to  eniBciencj  of  the  evidence 
to  support  a  conviction,  in  cases  like  this, 
ifl  thus  stated  in  Russell  on  Crimes,  vol.  2, 
pp.  294,  296:  "Where  the  prosecutor  kept 
a  Urge  toyshop,  and  the  prisoner,  a  little 
boy,  came  into  the  shop  dressed  in  a  smock 
frock,  and,  after  remaining  there  some  time, 
from  suspicion  excited,  he  was  searched,  and 
under  his  smock  frock  were  found  concealed 
a  doll,  six  toyhouses,  and  such  other  things, 
and  the  prosecutor  swore  that  he  believed 
the  six  toyhouses  to  be  his  property,  be- 
cause they  exactly  resembled  other  toyhouses 
of  the  same  sort  which  he  had  in  his  shop, 
and  he  gave  the  same  evidence  with  regard 
to  all  the  other  articles  except  the  doll,  and 
he  Bwore  that  the  doll  had  been  his,  as  he 
found  upon  it  his  private  mark;  but  he 
«ould  not  say  that  he  had  not  sold  it,  and  he 
had  not  missed,  and  could  not  miss,  from 
the  nature  of  the  stock,  any  of  the  articles 
which  the  prisoner  was  charged  with  steal- 
ing,  Erie,  J.,  said:  'It  seems  to  me  that 
you  have  failed  to  establish  in  this  case  the 
€arpu9  delicti.  It  is  true  the  prosecutor 
swears  that  the  doll  was  once  his,  but  he 
cannot  state  that  it  was  taken  from  him; 
and,  for  aught  that  appears  to  the  contrary, 
the  prisoner  may  have  come  by  it  in  an  hon- 
est manner.'  [R.  v.  Dredge,  1  Cox,  C.  C. 
235.]     And  an  acquittal  was  directed." 

It  will  be  observed  that  there  was  no  proof 
that  the  goods  found  in  defendant's  posses- 
sion were  ever  lost;  much  less,  stolen. 

Mr.  Best  states  the  rule  as  to  the  suffi- 
ciency of  evidence  in  criminal  cases  as  fol- 
lows:   "There  must  be  clear  and  unequivo- 
cal proof  of  the  corpus  delicti.    Every  crim- 
inal charge  involves    two    things:      First, 
that  an  ofT^se  has  been  committed;   and, 
secondly^  that  the  accused  is  the  author,  or 
one  of  the  authors,  of  it.     'I  take  the  rule 
to  be  this,'  says  Lord  Stowell,  in  his  judg- 
ment in  Evans  v.  Evans,  1  Hagg.  Consist. 
Rep.  35,  105:     If  you  have  a  criminal  fact 
ascertained,  you  may  then  take  presumptive 
proof  to  show  who  did  it;  to  fix  the  crim- 
inal, having  then  an  actual  corpus  delicti, 
•    .    .      But  to  take  presumptions  in  or- 
der to  swell  an  equivocal  fact,  a  fact  that 
is  absolutely  ambiguous  in  its  own  nature, 
into  a  criminal  fact,  is  a  mode  of  proceed- 
ing of  a  very  different  nature,  and  would, 

1  take  it,  be  an  entire  misapplication  of 
the  doctrine  of  presumptions.'  Sir  Mat- 
thew Hale,  also,  in  his  Pleas  of  the  Crown, 

2  Hale,  P.  C.  290,  laid  down  the  two  fol- 
lowing rules,  which  have  met  with  de- 
served approbation:  1  would  n^ver  con- 
vict any  person  for  stealing  the  goods  cujus- 
^9m  ipHoti^  merely  because  he  would  not 
^ve  an  account  how  he  came  by  them,  un- 
28  LR.A.(N.S.) 


less  there  were  due  proof  made  that  a  fel- 
ony was  oommitted  of  these  goods.'"  2 
Best,  Ev.  pp.  751,  752. 

It  follows  that  the  general  affirmative 
charge  should  have  been  given  for  defend- 
ant. 

Reversed  and  remanded. 

Bowdell,  Ch.  J^  and  Anderson  and 
Say  re,  J  J.,  concur. 


IiOUISIANA  SUPREMB  COURT. 

WILLIAM  FRANTZ  et  al. 

V. 

JACOB  FINK  et  al. 

(126  La.  1013,  52  So.  131.) 

Sale  —  possession  of  chattel  with  power 
of  —  dation  en  paiement  —  title. 

Plaintiffs  placed  in  the  hands  of  one  Moss 
certain  jewelry  with  right  to  sell  the  same 
under  an  obligation  to  pay  them  a  certain 
amount  fixed  at  the  time.  Moss  sold  to 
Fink  one  set  of  the  earrings  and  received  the 
price.  The  other  set  Moss  transferred  to 
Fink  under  dation  en  paiement.  Frantz  A 
Company  brought  this  suit  to  recover  and 
have  delivered  to  them  the  jewelry,  and,  on 
default  of  Fink  so  tx>  do,  to  recover  the  price 
fixed  between  the  parties.  The  court  of  ap- 
peal rendered  judgment  in  favor  of  defend- 
ant. Held,  on  review  of  that  judgment  that 
it  was  correct  as  to  the  jewelry  which  was 
sold  to  Fink,  but  erroneous  as  to  the  jewel- 
ry which  was  transferred  to  him  under  the 
dation  en  paiement, 

(November  2,  1909.) 

CERTIORARI  to  the  Court  of  Appeals  to 
review  a  judgment  affirming  a  judg- 
ment of  the  Civil  District  Court  for  the 
Parish  of  Orleans,  Division  B,  in  defend- 
ants' favor  in  an  action  brought  to  recover 
certain  goods  placed  in  the  possession  of 
defendant  Moss  with  power  of  sale,  or  to 
recover  the  agreed  price  thereof.    Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Zach  Spearing,  for  applicants: 

Mere  possession  of  personal  property  be- 
longing to  a  third  person,  even  though  that 
possession  be  legal,  does  not  authorize  or 
justify  the  possessor  in  selling  the  prop- 
erty, and  a  sale  by  such  a  person  does  not 
invest  the  purchaser  with  the  title  and  own- 
ership. 

Russell  y.  Kunemann,  19  La.  Ann.  517; 

Headnote  by  Nicholls,  J. 

Note.  ~  See  note  to  Davis  v.  First  Nat. 
Bank,  25  L.R.A.(N.S.)  760,  as  to  right  of 
one  leaving  his  chattels  in  another's  posses- 
sion to  claim  title  against  the  latter's  ven* 
dees  or  creditors. 
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M'Burncy  v.  Flagg,  11  La.  333;  Ferryman 
▼.  Demaret^  11  La.  347;  Moore  v.  Lambeth, 
5  La.  Ann.  66;  Stern  Bros.  v.  Germania  Nat. 
Bank,  34  La.  Ann.  1119;  Lallande  v.  His 
Creditors,  42  La.  Ann.  705,  7  So.  895. 

Mr.  Charles  Rosen,  for  respondents : 

Delivery  of  an  article  at  a  fixed  price  un- 
der alternative  agreement  that  the  article 
is  to  be  paid  for  or  returned  at  the  option 
of  the  party  receiving  it  constitutes  a  siile. 

2  Benjamin,  Sales,  §§  798-800,  p.  697; 
24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1026; 
Braunn  &  Fitts  v.  Keally,  146  Pa.  519,  28 
Am.  St.  Rep.  811,  23  Atl.  389;  Crocker  v. 
Gullifer,  44  Me.  491,  69  Am.  Dec.  118 ;  Hol- 
brook  V.  Armstrong,  10  Me.  31;  Dearborn  v. 
Turner,  16  Me.  17,  33  Am.  Dec.  630;  Bus- 
well  T.  Bicknell,  17  Me.  344,  35  Am.  Dec. 
262. 

Intrusting  goods  to  another  with  the 
knowledge  that  they  are  to  be  sold  is  equiv- 
alent to  authority  to  sell  them,  and  raises 
an  equitable  estoppel  in  favor  of  the  per- 
son acquiring  them,  who  has  parted  with 
his  money  on  the  faith  of  the  apparent  own- 
ership of  the  person  selling. 

Fullerton  y.  Kennedy,  6  La.  Ann.  312; 
Foster  v.  Foster,  11  La.  408;  Stockton  v. 
Craddick,  4  La.  Ann.  285;  Dozer  v.  Squires, 
33  La.  130;  Pickering  v.  Busk,  15  East,  38; 
Pickard  v.  Sears,  6  Ad.  &  El.  469;  McMas- 
ters  V.  Atchafalaya  R.  &  Bkg.  Co.  1  La.  Ann. 
11;  Leverich  v.  Richards,  1  La.  Ann.  348; 
Gregg  V.  Wells,  10  Ad.  &  El.  90;  Moore  v. 
Lambeth,  5  La.  Ann.  73;  Conner  v.  Hill,  6 
La.  Ann.  7;  Smith  v.  Clews,  105  N.  Y.  283, 
59  Am.  Rep.  502,  11  N.  E.  632;  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep. 
341;  Mechem,  Agency,  p.  646;  Mechem; 
Sales,  pp.  601,  977 ;  Lewenberg  v.  Hayes,  91 
Me.  104,  64  Am.  St.  Rep.  215,  39  Atl.  469. 

As  Moss  was  a  dealer  clothed  with  the 
indicia  of  title,  Fink  should  be  protected 
in  his  dealings  with  him  as  owner. 

Fullerton  v.  Kennedy,  6  La.  Ann.  313; 
Conner  v.  Hill,  6  La,  Ann.  7;  Honold  v. 
Meyer,  36  La,  Ann.  588;  Walker  v.  Cassa- 
way,  4  La.  Ann.  20,  50  Am.  Dec.  551 ;  Moore 
V.  Lambeth,  5  La.  Ann.  73. 

Although  taken  for  an  antecedent  debt 
the  transaction  was  a  sale. 

Levert  v.  Hebert,  51  La.  Ann.  222,  25  So. 
118;  Warner  y.  Reddy,  46  La.  Ann.  1099,  15 
So.  365. 

Even  if  the  transfer  was,  as  to  the  $500, 
an  antecedent  debt,  yet,  as  to  the  $465,  this 
was  a  contemporaneous  payment,  made  at 
the  very  moment  of  transfer,  for  the  purpose 
of  acquiring  the  property  purchased. 

Furniss's  Succession,  34  La.  Ann.  1015. 

Nlcholls,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  suit  in  the  civil  dis- 
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trint  court  for  the  parish    of  Orleans,   in 
whijch  it  alleged  that  it  was  the  sole  and 
only  owner  of  one  pair  of  solitaire  diamond 
earrings  3^  carats  weight,  less  ^  of  a  carat, 
valued  at  the  sum  of  $502.97,  and  also  an- 
other pair  of    BoKtaire    diamond    earrings 
valued  at  the  sum  of  $975,  making  a  total 
of  $1,477.97 ;  that  on  or  about  the  13th  day 
of  March,   1906,  and  on  or  about  the  4th 
day  of  April,  1906,  petitioner  delivered  the 
above-mentioned    earrings,    respectively,  to 
Louis  Moss,  a  resident  of  New  Orleans,  for 
his  temporary  use,  but  petitioner  did  not 
sell  the  said  earrings,  nor  either  of  them,  to 
the  said  Moss,  nor  did  petitioner  part  with 
the  ownership  thereof  in  whole  or  in  part, 
nor  did  petitioner  authorize  the  said  Moss 
to  sell  or  dispose  of  the  said    earrings  in 
whole  or  in  part,  or  either  of  them,  nor  to 
pledge,  pawn,  or  encumber  the  same  in  any 
manner,  shape,  or  form;  that,  notwithstand- 
ing the  said  Moss  had  no  legal  right  nor 
authority  to  do  so,  and  notwithstanding  the 
sole  and  only  ownership  of  the  said  earrings 
in  petitioner,  the  said  Moss,  in  violation  of 
the  law  and  of  the  right  of  petitioner,  did 
pawn  and  pledge  anu  deliver  all  of  the  said 
earrings  to  Jacob  Fink,  a  resident  of  the 
city  of  New  Orleans,  for  a  sum  of  monev 
not  known  to  petitioner,  which  said  sum  of 
money  the  said  Moss  used  for  his  own  bene- 
fit, and  the  same  did  not  in  anv  manner  in- 
ure  to  the  benefit  or  advantage  of  petition- 
er; that  petitioner  is  still  the  sole  and  only 
owner  of  all  of  the  said  earrings,  and  was 
entitled  to  be  recognized  as  such,  and  to  ha^-e 
the  said  Jacob  Fink  condemned  to  deliver 
the  said  earrings  to  petitioner,  or,  in  de- 
fault thereof,  to  pay  the  value  of  the  same 
to  petitioner. 

In  view  of  the  premises,  petitioner 
prayed  that  Louis  Moss  and  Jacob  Fink  be 
duly  cited;  that,  after  due  and  proper  pro- 
ceedings, there  be  judgment  in  faVor  of  [?- 
titioner  and  against  the  said  Moss  and  the 
said  Fink,  recognizing  petitioner  as  the  sole 
and  only  owner  of  one  pair  of  diamond  ear- 
rings 3^  carats  in  weight,  less  ^  of  a  carat, 
valued  at  the  sum  of  $502.97,  and  of  one  pair 
of  solitaire  diamond  earrings  valued  at  the 
sum  of  $975 ;  that  they  and  each  of  them  be 
ordered  and  condemned  to  deliver  the  said 
earrings  to  petitioner  within  a  time  to  be 
fixed  by  this  honorable  court,  or,  in  default 
thereof,  that  there  be  judgment  in  favor  of 
petitioner  and  against  the  said  Moss  and 
Fink  in  solido  for  the  full  and  true  sum 
of  $1,477.97,  or  so  much  thereof  as  repre- 
sents the  value  of  such  earrings  as  may  not 
be  delivered  to  petitioner,  with  legal  inter- 
est from  April  4,  1906,  until  paid,  and  costs 
of  court,  and  for  all  equitable  and  general 
relief. 

Defendant  pleaded  a  general  denial.  Fur- 
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ther  answering,  be  ayexred  that  Louis  Moss 
was  a  vendor  of  diamonds  and  jewelry  in 
the  open  marKet  of  this  city,  and  was  well 
recognized  as  such  by  the  trade  generally 
and  by  plaintiff  and  defendant;   that  said 
Louis  Moss,  being  indebted  unto  defendant 
in  the  sum  of  $500,  did,  in  the  course  of  his 
business  dealings,  in  order  to  make  a  set- 
tlement of  the  said  $500,  on  or  about  April 
28,  1906,  sell  to  defendant  a  certain  pair  of 
solitaire  diamond  earrings  for  the  sum  of 
1965,    represented    by    said    debt    of  $500, 
which  was  thereby,  extinguished,    and    the 
further  sum  of  $465  paid  by  defendant  to 
Harry  Koritzky  of  this  city  for  account  of 
said  Moss ;  that  said  Moss  did,  in  the  course 
of  his  business  dealings,  on  or  about  March 
14,  1906,  sell  to  defendant  another  pair  of 
solitaire  diamond  earrings  for  the  priee  and 
sum  of  1300,  which  defendant  paid  to  said 
Moss.    And  defendant  denied  that  the  ear- 
rings thus  purchased  and  acquired  l^  him 
were  the  property  of  plaintiff,  and  defend- 
ant arerred  that  he  purchased  the  same  and 
paid  for  the  same  in  good  faith  and  in  open- 
market  the  full  value  thereof,  and  purchased 
the  same  from  one  who  was  dealer  in  such 
articles  and  recognized  by  the  trade  gener- 
ally and  by  plaintiff  and  defendant  as  such. 
Defendant  further  averred  that,  so  far  as 
defendant  was  aware,  said  Moss    was    the 
owner  of  said  property  and  had  full  power, 
right,  and  authority  to  sell  the  same  to  de- 
fendant, for  which  defendant  paid  the  full 
value  in  good  faith    and    in    open  market. 
Defendant  further  averred  that  if  he  be  mis- 
taken, and  if  it  be  true  that  said  Moss  was 
not  the  owner  of  said  property,  and  if  it  be 
true  that  the  tame  was  placed  in  his  pos- 
session by  the  said  plaintiff,  then  defendant 
averred  that  the  same  was  placed  in  the  pos- 
session of  said  Moss  by  plaintiff  for  the  pur- 
pose of  sale,  and  they  are  estopped  to  ques- 
tion the  authority  of  said  Moss  to  sell  and 
dispose  of  same;  and,  if  there  were  any  liti- 
gation on  the  right  of  said  Moss  to  sell  and 
dispose  of  the  property,  defendant  averred 
that  he  had  no  knowledge  and  no  means  of 
knowing  thereof,  and  that  he  should  be  pro- 
tected in  the    purchase  made    by    him    as 
aforesaid. 

In  view  of  the  premises,  defendant  prayed 
for  judgment  in  his  favor  rejecting  the  de- 
mand of  plaintiff  for  costs  and  for  full  gen- 
eral and  equitable  relief.  , 

On  trial  of  the  suit  judgment  was  ren- 
dered in  favor  of  the  defendant,  and  there- 
upon plaintiff  appealed  therefrom  to  the 
court  of  appeal.  That  court  on  hearing  of 
the  appeal  rendered  the  following  judgment: 
"The  bssis  for  plaintiff's  right  to  be  ad- 
judged the  owner  of  the  two  diamond  bar- 
rings and,  in  default  of  their  return,  to  have 
judgment  for  the  price  of  said  earrings 
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against  Fink,  who,  it  may  be  stated  at 
once,  is  shown  by  the  evidence  to  have  ac- 
quired same  in  perfect  good  faith,  from  a 
regular  and  well-known  dealer,  in  open  mar- 
ket and  for  a  valuable  consideration,"  is 
that  the  earrings  were  delivered  to  Moss 
simply  for  "temporary  use,"  and  absolutely 
without  any  authority  conferred  on  him  to 
sell,  dispose  of,  or  in  any  manner  to  en- 
cumber the  same. 

The  testimony  of  the  plaintiff's  own  wit- 
nesses establishes  the  very  contrary:  Tlie 
earrings  were  delivered  by  plaintiff  to  Moss, 
who  was  a  dealer  in  diamonds,  known  as 
such  to  the  trade  generally  and  to  plain- 
tiff firm  particularly,  as  repeated  transac- 
tions of  a  character  similar  to  the  trans- 
action in  the  instant  cause  were  had  be- 
tween plaintiff  and  Moss,  just  in  the  same 
manner  and  for  the  same  purpose  and  un- 
der the  same  conditions  as  the  plaintiff  de- 
livered other  jewelry  to  Moss  on  transac- 
tions prior  to  and  subsequent  to  the  instant 
transaction,  and  that  was  the  purpose  of 
sale.  From  the  evidence  of  plaintiff's  princi- 
pal witness,  the  senior  member  of  the  firm,  it 
is  apparent  that  Moss  not  only  had  the 
right  to  sell  these  particular  goods,  but  that 
he  obtained  them  from  the  plaintiff  firm  with 
the  knowledge  on  its  part  that  this  was  the 
very  purpose  of  the  delivery.  He  was 
charged  a  fixed  price  for  them  less  than  the 
retail,  so  that  when  he  sold  them  a  margin 
of  profit  could  be  left  to  him.  The  agree- 
ment in  this  and  all  other  similar  transac- 
tions between  Moss  and  the  plaintiff  firm 
was  that  the  former  was  to  have  the  right 
either  to  retain  the  goods  and  pay  the  price 
agreed  on,  or  to  return  the  goods  if  he  so 
desired.  In  his  testimony,  William  Frantz, 
the  senior  member  of  plaintiff  firm,  states 
just  how  this  transaction  occurred: 

Q.  Will  you  kindly  tell  the  court  the 
circumstances  under  which  you  handed  these 
things  over  to  Mr.  Moss,  and  for  which  pur- 
pose you  handed  them  over  to  him? 

A.  Well,  Mr.  Moss  came  into  the  store, 
and  he  told  us  that  he  had  a  customer  for 
a  pair  of  diamond  earrings,  and  so  he  took 
them  from  us  for  sale. 

Q.  Did  you  sell  these  diamond  earrings  to 
Mr.  Moss? 

A.  No,  sir;  we  did  not  sell  them  to  him. 

Q.  Well,  just  tell  us  what  was  to  be  done 
with  them;  tell  us  the  whole  story  with  re- 
gards to  that  pair  of  diamond  earrings. 

A.  Well,  they  were  delivered  to  Mr.  Moss, 
and  he  was  either  to  sell  them  or  return  «« 
the  earrings ;  he  was  to  give  us  back  the  ear- 
rings or  the  money. 

Again  he  was  asked: 

Q.  What  did  he    (Moss)    state  to  yoUf 
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A.  He  stated  to  us  that  he  had  a  custom- 
er for  a  pair  of  earrings. 

Q.  And  for  which  purpose  did  you  give 
this  pair  of  diamond  earrings  to  Mr.  Moss? 

A.  For  the  purpose  of  selling  them. 

Q.  Selling  them  generally,  or  for  any  one 
particular  customer? 

A.  Well,  he  said  he  had  a  particular  cus- 
tomer for  it.  He  said  he  had  a  customer  for 
a  pair  of  diamond  earrings,  and  so  we  gave 
them  to  him.  ...  If  the  earrings  were 
sold,  he  was  going  to  bring  me  the  price 
of  them  (the  money),  and,  if  they  were  not 
sold,  then  the  earrings  were  to  be  returned 
to  us.  I  charged  him  a  margin  of  profit  on 
them,— on  both  of  them.  I  did  that  because 
he  wanted  to  make  a  profit  on  them,  and  so 
we  thought  we  would  make  a  very  small 
margin  to  him. 

The  price  agreed  on  was  $502.97  for  one 
pair  and  $075  for  the  other  pair  of  the  ear- 
rings. This  the  witness  says  was  within  10 
or  15  per  cent  of  the  cost,  adding:  'This 
is  not  the  value  at  which  they  would  have 
been  sold  at  retail.  They  would  have  been 
sold  at  retail  at  more  than  that.  I  made  a 
very  small  price  to  Mr.  Moss  at  the  time  be- 
cause, naturally,  he  wanted  to  make  some- 
thing on  it  himself." 

On  cross-examination  he  says: 

Mr.  Moss  was  an  operator  in  diamonds,  or 
a  vendor  of  diamonds,  in  this  city,  and  of 
jewelry.  He  was  well  known  among  the 
trade  as  such.  We  charged  him  (Moss) 
for  these  goods  on  a  memorandum  slip.  He 
was  either  to  return  the  goods  or  to  give  up 
the  price  which  we  had  charged  against  him. 
We  gave  him  a  bill  at  the  time  showing  the 
price  that  he  was  to  be  accountable  for  to' 
us.  He  was  not  to  sell  the  goods  and  charge 
us  a  commission  for  selling  them.  He  was 
not  to  account  to  us  for  what  he  might  get 
out  of  the  goods.  Anything  that  he  got  for 
the  goods,  no  matter  how  much  it  was  above 
the  price  which  we  billed,  would  belong  to 
him. 

Q.  And,  whether  he  sold  the  goods  or  kept 
and  retained  them  himself,  all  that  you 
wanted  to  get  back  from  him  was  the 
amount  that  you  had  charged  him  for  these 
goods;  isn't  that  right,  Mr.  FrantzT 

A.    Yes,  sir;  that  is  correct. 

He  testified  that  the  plaintiff  firm  had 
other  similar  dealings  with  Moss: 

In  these  instances  he  had  always  paid  us 
the  price  that  we  charged  him  for  the  goods. 
We  never  inquired  as  to  what  he  had  done 
with  the  goods,  because  we  had  nothing  to 
do  with  that, — ^what  he  sold  them  for. 

From  the  record  of  the  suit  No.  4,694  of 
our  docket,  instituted  by  the  plaintiff 
against  J.  W.  Winehill  and  Louis  Moss,  this 
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day  decided  (124  La.  680,  50  So.  650),  «i 
hear  that  plaintiff  firm  had  'similar  tnuu- 
actions  with  Moss,  one  on  the  28th  of 
March,  and  another  on  the  2d  of  April,  1906, 
concerning  diamond  studs.  This  suit  is  for 
the  exact  price  charged  Moss,  which  is  len 
than  the  actual  retail  value  of  these  ar- 
ticles. 

It  is  evident  from  the  facts  above  recited 
that  the  transactions  between  plaintiff  and 
Moss  concerning  the  earrings  in  question 
evidences  a  contract  of  sale  subject  to  the 
right  to  recover  and  return  reserved  to  the 
purchaser,  or  what  is  known  to  the  law  ts 
a  contract  of  "sale  or  return.'' 

Article  2439  of  the  Civil  Code  defines  the 
contract  of  sale  as  "an  agreement  by  which 
one  gives  a  thing  for  a  price  in  current 
money,  and  the  other  gives  the  price  in 
order  to  have  the  thing,"  and  also  provides 
that  "three  circumstances  concur  to  the  per- 
fection of  the  contract,  to  wit,  the  thing  sold, 
the  price,  and  the  consent." 

Here  all  these  elements  concur.  Both  par- 
ties had  consented  to  the  transaction,  the 
price  was  fixed  and  binding  on  both,  and 
the  thing  was  delivered.  The  only  reserva- 
tion which  was  a  condition  subsequent  was 
that  Moss  had  the  right  of  dissolving  the 
sale  by  a  return  of  the  goods  to  be  made 
within  a  reasonable  delay  after  the  trans- 
action, no  specific  time  being  stipulated. 
As  we  have  said,  this  was  a  transaction  of 
"sale  and  return."  Under  such  transactions, 
the  title  passes  to  the  vendee. 

Mr.  Benjamin,  in  his  work  on  Sales  (p. 
597),  says:  "The  bargain  called  *sale  or 
return'  was  explained  by  the  Queen's  bench 
in  Moss  V.  Sweet,  16  Q.  B.  493,  20  L.  J.  Q.  B. 
N.  S.  167  (see  Swain  v.  Shepherd,  1  Moody 
&  R.  223 ) ,  .  .  .  to  mean  a  sale  with  a 
right  on  the  part  of  the  buyer  to  return  the 
goods  at  his  option,  within  a  reasonable 
time,  and  it  was  held  in  that  case  that  the 
property  passes,  and  an  action  for  goods 
sold  and  delivered  will  lie  if  the  goods  are 
not  returned  to  the  seller  within  a  reason- 
able time." 

In  Ex  parte  White,  L.  R.  6  Ch.  397,  Lord 
Chief  Justice  James  said  where  a  party  re- 
ceived goods  to  sell  them  at  any  price  he 
thought  fit,  and  was  still  only  liable  to  pay 
for  them  at  a  price  fixed  beforehand,  with- 
out any  reference  to  the  price  at  which  he 
had  sold  them  in  a  particular  month,  he 
was  not  acting  in  a  fiduciary  capacity  in 
respect  to  these  goods.  Mellish,  L.  J.,  was 
of  the  same  opinion,  and,  after  stating  that 
Neville  purchased  at  a  fixed  price  and  at  a 
fixed  time,  said:  "Now,  if  it  had  been  his 
duty  to  sell  to  his  customers  at  that  pries 
.  *.  .  [payable  at  that  time],  the  count 
of  dealing  would  be  consistent  with  his  be- 
ing merely  a  del  credere  agent,  because  I  a^ 
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prehend  that  a  del  credere  agent,  like  any 
other  agents  is  to  sell  according  to  the  in- 
stnictions  of  his  principal  and  to  make  auch 
contracts  as  he  ia  authorized  to  make  for 
hia  principal^  and  he  ia  distinguished  from 
other  agents  simply  in  this,  that  he  guar- 
anteea  that  those  persons  to  whom  he  sells 
shall  perform  the  contracts  which  he  makes 
with  them,  and  therefore,  if  he  sells  at  the 
price    •    .    .     and  upon  the  credit  which  he 
is  authorized  hy  his  principal  to  give,  and 
the  cuatomer  pays  him  according  to  his  con- 
tract, then  no  douht  he  is  bound  like  any 
other  agent   as    soon   as  he    receives    the 
money  to  hand  it  over  to  the  principal.    But 
if  the  consignee  is  at  liberty    ...    to  sell 
at  any  prioe  he  likes,  and  receive  payment 
at  any  time  he'  likea,  but  is  to  be  bound,  if 
he  sells  the  goods,  to  pay  the  consignor  for 
them  at  a  fixed  price  and  a  fixed  time,  in 
my   opinion,    whatever    the     parties     may 
think,  their  relation  ia  not  that  of  princi- 
pal and  agent ;     ...    in  point  of  law,  the 
alleged  agent  in  such  a  ease  is  making  on 
his  own  account  a  contract  of  purchase  with 
his  alleged  principal  and  is  again  reselling." 
Mechem  on  Sales,  after  referring  to  sales 
of  goods  to  arrive  to  be  shipped  on  appproval 
satisfactory  to  buyer,  if  satisfactory  to  this 
party,  to  be  weighed,  to  be  appraised,  etc., 
in  which  cases  he  says  the  title    does    not 
pass  to  the  seller,  reads  that  "to  be  distin- 
guished from  the  cases  in  the  last  sections 
are  those  in   which   the  option   is   the  op- 
posite, i.  e.,  that  the  article  is  purchased  and 
shall  be  paid  for  unleas    it    be    returned. 
Here  there  is  a  present  sale  subject  to  a  con- 
dition subsequent.     As  is  said  in  one  case, 
an  option  to  purchase  if  he  lived  is  essen- 
tially different  from  an  option  to  return  a 
purchase,  if  he  should  not  like.    In  one  case, 
the  title  will  not  pass  until  the  option  is 
determined;  in  the  other,  the  property  passes 
at  onoe  subject  to  the  right  to  rescind  and 
return.    ...    A  contract  of  this  nature 
•    .    •     [is]   a  present  sale  subject  to  be 
defeated  by   a   condition   subsequent,   until 
returned.    Therefore  the  title  is  in  the  ven- 
dee.   He  may  sell  the  goods  as  his  own,  and 
thus  defeat  the   return;    or  they   may    be 
seized  by  hia  creditors  with  like  effect.    The 
risk  usually  is  his  also,  as  the  risk  follows 
the  title  excepting,  perhaps,  such  risks  as 
inhere  in  the  very  nature  of  the  property, 
or   are  incidental."     Sections   676-677. 

Delivery  of  an  article  at  a  fixed  price  un- 
der alternative  agreement  that  the  article 
i«  to  be  paid  for  or  returned  at  the  option 
of  the  party  receiving  it  constitutes  a  sale. 
Crocker  v.  Gullifer,  44  Me.  491,  69  Am.  Dec. 
118.  When  the  option  is  with  the  party  re- 
ceiving lo  pay  for  or  return  the  goods  re- 
cpired,  the  uniform  current  of  authority  is 
that  such  alternative  agreement  is  a  sale. 
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Holbrook  y.  Armstrong,  10  Me.  31  In 
Dearborn  v.  Turner,  16  Me.  17,  33  Am.  Dec. 
630,  it  was  held  that  Nason,  who  received 
the  property,  having  the  alternative  to  re- 
turn or  pay,  the  property  passed  to  him,  and 
he  was  at  liberty  to  sell.  In  Buswell  v. 
Bicknell,  17  Me.  344,  35  Am.  Dec.  262,  the 
party  receiving  the  article  in  dispute  ver- 
bally  agreed  to  pay  a  certain  price  or  re- 
turn the  same  in  a  given  time.  "The  prop- 
erty," said  the  court,  "in  the  thing  de- 
livered passes,  and  the  remedy  of  the  for- 
mer owner  rests  in  contract.  It  is  the  op- 
tion conceded  to  the  party  receiving  which 
produces  this  effect." 

2.  Even  should  the  nature  of  the  trans- 
action between  plaintiff  and  Moss  be  not 
that  of  vendor  and  vendee,  there  is  one  fact 
which  stands  out  conspicuous  in  the  rec- 
ord, indeed,  <  it  is  admitted  by  the  plaintiff 
firm,  and  that  is  that  the  goods  were  de- 
livered by  it  to  Moss  for  the  very  pur- 
pose of  resale.  This  fact  alone  would  as  a 
matter  of  law  preclude  recovery  from  a  bona 
fide  purchaser. 

"The  general  rule  permitting  the  condi- 
tional vendor,  as  for  instance  in  cases  where 
the  seller  retains  the  title  in  the  goods  un- 
til the  price  is  paid,  to  recover  against  a 
bona  fide  purchaser  from  the  latter,  very 
obviously  should  not  and  does  not  apply  in 
these  cases  in  which  the  goods  have  been  de- 
livered to  the  conditional  vendee  for  the  very 
purpose  of  being  resold."  Mechem  on  Sales, 
p.  601.  "Merely  intrusting  goods  to  anoth- 
er, without  knowledge  that  they  were  to  be 
put  on  sale,  would  not  raise  an  estoppel; 
.  .  .  but  knowledge  that  they  are  to  be 
put  on  sale,  and  acquiescence  in  allowing 
them  to  be  so  exposed,  is  equivalent  to  au- 
thority to  sell  them,  and  well  may  raise  an 
equitable  estoppel.  That  is  matter  of  law, 
and  a  defense  now  favored,  both  at  law  and 
in  equity."  Lewenberg  v.  Hayes,  91  Me.  104, 
64  Am.  St.  Rep.  216,  39  Atl.  469. 

And  it  has  been  repeatedly  held  that  a 
pledgee  of  the  person  thus  authorized  to 
sell  the  goods  may  claim  protection  as  a 
bona  fide  purchaser  to  the  extent  of  his  lien. 
Western  Union  Cold  Storasre  Co.  v.  Bank- 
ers' Nat.  Bank,  176  111.  260,  52  N.  E.  30; 
Michigan  C.  R.  Co.  v.  Phillips,  60  111.  190; 
Prall  V.  Tilt,  27  N.  J.  Eq.  393;  Williams  v. 
Birch,  6  Bosw.  309;  Levy  v.  Carr,  85  Hun, 
289,  32  N.  Y.  Supp.  1023;  Parker  v.  Baxter, 
19  Hun,  410;  Mechem,  Sales,  p.  977.  And 
so  anyone  who  in  the  ordinary  course  of 
business  makes  advances.  24  Am.  k  Eng. 
Enc.  Law,  p.  575;  8  Am.  &  Eng.  Enc.  Law, 
p.  840. 

The  case  of  Lallande  v.  His  Creditors,  42 
La.  Ann.  705,  7  So.  895,  does  not  militate 
against  this  proposition,  forasmuch  as  the 
factor  in  that  case  to  whom  the  goods  were 
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fihipped  was  authorized  to  sell  only  as  the 
jtgent  and  representative  of  the  client  and 
for  the  latter.  His  relation  to  the  latter 
was  of  a  fiduciary  nature,  and  therefore  the 
^ods  were  not  sent  to  him  under  a  condi- 
tional or  any  character  of  sale  at  all.  He 
was  not  authorized  to  sell  the  goods  as  his 
own. 

In  the  cases  cited  supra  the  goods  were 
delivered  under  conditional  sales,  with  au- 
thority, however,  to  resell  the  same  for  the 
account  and  as  the  property  of  the  person 
to  whom  they  were  delivered.  No  fiduciary 
relations  existed  there,  and  none  exist  in  the 
case  at  bar.  A  leading  case  in  which  it  is 
held  that  the  general  rule  permitting  the 
conditional  vendor  to  recover  against  a  bona 
fide  purchaser  from  the  vendee  does  net  ap- 
ply where  the  goods  have  been  delivered  to 
the  conditional  vendee  for  the  very  purpose 
of  being  resold  is  Smith  v.  Clews,  105  N.  Y. 
283,  59  Am.  Rep.  502,  11  N.  E.  632. 

The  opinion  in  that  case  was  delivered  by 
Peckham,  J.,  who  subsequently  became  an  as- 
sociate justice  of  the  Supreme  Court  of  the 
United  States.  The  facts  in  that  case  are 
on  ''all  fours"  with  the  facts  of  the  instant 
case.  The  plaintiff  there  had  delivered  to 
one  Miers  a  pair  of  diamond  earrings,  which 
the  latter  said  he  had  a  customer  to  whom 
he  would  sell,  and  for  which  he  gave  the 
following  receipt  to  the  plaintiff: 

New  York,  April  12,  1879. 
Received  from  Alfred  H.  Smith  &  Com- 
pany by  their  representative,  B.  W.  Plumb, 
a  pair  of  single-stone  diamond  earrings  10^ 
carats,  of  the  value  of  $1,400,  on  approval  to 
show  to  my  customers,  said  knobs  to  be  re- 
turned to  said  A.  H.  Smith  &  Company  on 
demand. 

[Signed]  E.  Miers. 

Miers  sold  the  earrings  to  Clews,  and  the 
plaintiff,  not  being  paid  for  them  by  Miers, 
sued  Clews  to  be  declared  the  owner  of  the 
earrings,  and  in  default  of  their  return  for 
judgment  for  their  value.  In  the  course  of 
the  opinion,  the  court  said:  "Having  thus 
become  possessed  of  the  diamonds,  Miers, 
as  has  been  stated,  sold  them  to  defend- 
ant, and  the  question  is :  Did  he  get  a  good 
title  as  against  the  plaintiffs? 

"Taking  the  undisputed  evidence,  and 
reading  this  receipt  in  the  light  thereof,  we 
cannot  resist  the  conclusion  that  the  plain- 
tiffs conferred  upon  Miers  the  power  to  sell 
these  diamonds,  and,  of  course,  to  give  a 
good  title,  and  therefore  the  court  should 
have  directed  a  verdict  for  the  defendant. 
The  plaintiffs  were  dealers  in  diamonds,  and 
they  knew  Miers,  and  that  he  was  engaged 
in  the  business  of  a  diamond  dealer, — a  soil- 
er  of  the  stones  to  whomsoever  he  chose. 
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They  had  on  two  former  occasions  intrust- 
ed, through  their  agent,  diamonds  to  Miers 
who  had  sold  and  accounted  for  the  pro- 
ceeds of  the  aale,  without  any  fault  being 
found  so  far  as  appears  on  account  of  any 
lack  of  authority  to  sell. 

"They  were  informed  by  Miers  on  this  par- 
ticular occasion  that  he  had  a  customer  for 
a  pair  of  diamond  earrings,  and  these  dia- 
monds were  then  intrusted  to  Miers  by  the 
plaintiffs  through  their  agent,  Plumb. 
Upon  taking  them  Miers  gave  the  receipt 
spoken  of.  Now,  upon  these  facts,  what 
other  meaning  can  be  attached  to  that  re- 
ceipt than  that  Miers  had  power  to  take 
these  diamonds,  show  them  to  his  cuatomer, 
and,  if  approved  of  by  the  customer,  sell 
them  to  him  ?  The  fact  that  Miers  agreed  to 
return  them  to  plaintiffs  on  demand  must  be 
construed  with  reference  to  the  obvious  pur- 
pose for  which  the  diamonds  were  intrusted 
to  him,  viz,,  that  of  a  sale,  and,  so  con- 
strued, the  plain  meaning  is  that,  if  not  al- 
ready sold,  the  plaintiffs  had  the  right  to 
demand  a  return  of  the  diamonds  anv  time, 
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and  Miers  would  then  be  bound  to  return 
them.  The  information  given  to  plaintifTs 
by  Miers  that  he  (Miers)  had  a  customer 
for  a  pair  of  diamond  ear  knobs  ia  sus- 
ceptible of  no  other  interpretation  than  that 
he  had  a  customer  who  wanted  to  buy  a 
pair. 

"Under  such  circumstances,  what  could  a 
dealer  in  diamonds  mean  by  intrusting  them 
to  another  dealer  who  had  a  customer  who 
wanted  to  buy  them,  and  who  came  to  this 
dealer  for  the  purpose  of  being  supplied  by 
him  with  the  diamonds  of  a  kind  which  his 
customer  wanted  to  buy?  Enlightened  by 
these  facts,  the  interpretation  of  the  re- 
ceipt signed  by  Miers  is  an  easy  matter.  It 
can  mean  nothing  else  than  an  authority 
to  sell  the  stones  to  the  customer  if  tbey 
met  his  approval,  and,  if  not  actually  sold 
before  demand  made,  they  should  be  re- 
turned to  the  plaintiffs  upon  such  demand. 

"This  conclusion  as  to  what  was  the  ne- 
tual  authority  given  to  Miers  does  not  in  the 
least  affect  the  propriety  of  the  decisions 
cited  by  the  counsel  for  the  respondents  and 
in  the  opinion  of  the  court  at  general  term, 
to  the  effect  that  one  intrusted  simply  with 
the  possession  of  personal  property,  with  n't 
power  to  sell  or  pass  title,  cannot  give 
title  to  the  property  even  to  a  bona 
fide  purchaser  for  value.  The  question 
here  is  simply  what  was  the  authority  with 
which  the  man  Miers  was  clothed,  and,  upon 
the  undisputed  evidence  in  the  case,  we  hold 
it  was  an  authority  to  sell." 

We  have  discussed  this  latter  view  of  the 
case  simply  to  show  that,  even  if  the  trans- 
action between  plaintiff  and  Moss  be  not  re- 
garded as  a  contract  of  sale,  the  plaintiff 
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even  then  could  not  recover.  We  base  our 
decision,  however,  on  the  settled  conviction 
that  the  transaction  evidences  a  perfect  sale 
with  a  condition  subsequent  reserved  to  the 
vendee  only,  to  rescind  the  sale  and  return 
the  goods,  and  that,  under  such  contract, 
the  title  to  the  goods  passed  to  Moss.  For 
this  reason  the  judgment  appealed  from  is 
"affirmed."  The  case  is  before  us  for  a 
review  of  that  judgment,  under  an  order 
granting  the   same,   by   this  court. 

An  examination  of  the  testimony  in  the 
record  as  to  the  relations  between  Moss  and 
Fink,  and  the  circumstances  under  which 
the  latter  acquired  (as  he  declares)  owner- 
ship of  the  articles  involved  in  this  suit, 
shows  that  Moss  made  to  the  defendant  Fink 
a  straight  sale  of  the  pair  of  solitaire  dia- 
mond earrings  described  in  the  petition  as 
being  valued  at  $502.97  for  the  sum  of  $300, 
and  that  he  paid  the  price  thereof,  and  the 
same  were  delivered  to  him.  That  the  sec- 
ond pair  of  solitaire  diamond  earrings  de- 
scribed in  plaintiff's  petition  and  valued  at 
the  sum  of  $975  was  transferred  by  Moss  to 
Fink  in  payment  of  a  debt  due  by  the  for- 
mer to  Fink  of  $062,  which  debt  owed  its 
origin  to  the  following  state  of  facts: 
Fink  had  delivered  to  Moss  (who  was  a 
maker  and  repairer  of,  as  well  as  a  vendor 
of,  diamonds)  a  number  of  loose  stones  to 
be  made  into  a  pin.  Moss  made  the  pin, 
but,  instead  of  delivering  it  to  Fink,  pledged 
it  to  a  man  named  Keil  for  a  loan  of  $500. 
Being  pressed  by  Fink  to  deliver  the  pin 
to  him.  Moss  acknowledged  that  he  had 
pawned  it  to  Keil  for  the  amount  stated. 
Fink  called  upon  Keil  and  redeemed  the  pin 
from  the  pledge,  paying  Keil  the  $500  for 
which  it  was  pawned.  He  then  demanded 
payment  of  the  $500  so  paid  by  him  from 
Mobs.  The  latter  told  him  that  he  had  some 
jewelry  pledged  to  a  pawnbroker  by  the 
name  of  Koritzky  for  a  loan  of  $462;  that 
it  was  worth  $975.  He  proposed  to  Fink 
that  he  should  redeem  it  from  Koritzky,  and 
when  80  redeemed  he  (Moss)  would  give  it 
to  him  "in  payment"  of  the  $500  which  had 
been  paid  to  Keil  and  the  $462  paid  to 
Koritzky. 

llie  proposition  was  accepted.  The 
amount  due  Koritzky  was  paid  him,  and  the 
earrings  under  the  agreement  to  Fink  were 
delivered  to  him  through  a  dation  en  paie- 
ment.  The  pair  at  the  time  of  the  trial 
was  still  in  Fink's  possession.  The  jewelry 
80  given  in  payment  was  the  earrings  re- 
ferred to  in  Fink's  possession. 

This  court  holds,  under  the  state  of  facts 
80  shown,  that  title  passed  to  Fink  to  the 
first-mentioned  pair  of  earrings,  and  the 
judgment  of  the  district  court  and  the 
court  of  appeal  to  that  efTect  should  be  af- 
firmed. 
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It  holds,  however,  that  the  said  judgments 
are  erroneous  in  so  far  as  they  recognized 
and  decreed  the  defendant  Fink  to  be  the 
owner  of  the  second  pair  of  solitaire  dia- 
mond earrings  referred  to  in  plaintiiTs'  pe- 
tition, and  that  the  said  judgment  in  that 
respect  (under  the  recently  decided  case  of 
William  Frantz  A  Co.  v.  Winehill,  124  La. 
680,  50  So.  650)  should  be  annulled,  avoid- 
ed, and  reversed,  and  judgment  rendered  in 
favor  of  the  plaintiffs  as  prayed  for  by  them 
for  the  recovery  of  said  second  pair  of  soli- 
taire diamond  earrings  or  the  value  thereof. 

For  the  reasons  herein  assigned,  it  is 
hereby  ordered,  adjudged,  and  decreed  that 
the  judgment  of  the  court  of  appeals  herein 
brought  up  for  review  and  the  judgment  of 
the  district  court  (which  the  court  of  ap- 
peal, in  its  said  judgment  brought  up  for 
review,  affirmed),  in  so  far  as  said  judg- 
ments recognized  and  decreed  the  defendant 
Jacob  Fink  to  be  the  owner  of  the  said  sec- 
ond pair  of  earrings  described  in  plaintiffs' 
petition,  and  rejected  the  prayer  of  plain- 
tiffs' petition  in  respect  to  the  same,  be,  and 
the  same  are  hereby,  annulled,  avoided,  and 
reversed;  and  it  is  now  recognized,  ordered, 
adjudged,  and  decreed  that  the  plaintiffs, 
William  Frantz  &  Company,  are  the  owners 
of  the  said  second  pair  of  solitaire  earrings 
described  in  plaintiffs'  petition  and  valued 
at  the  sum  of  $975;  that  said  pair  of  dia- 
mond earrings  are  in  the  illegal  possession 
of  Jacob  Fink.  It  is  further  ordered,  ad- 
judged, and  decreed  that  the  defendant  Ja- 
cob Fink  do,  within  ten  days  from  the  date 
of  this  judgment,  deliver  the  said  pair  of 
solitaire  diamond  earrings  to  the  plaintiffs, 
William  Frantz  &  Company,  and,  in  default 
thereof,  it  is  ordered,  adjudged,  and  decreed 
that  there  be  judgment  in  favor  of  the 
plaintiffs  and  against  the  said  Jacob  Fink 
for  the  sum  of  $975,  with  legal  interest 
thereon  from  judicial  demand  until  paid. 

It  is  further  ordered  and  decreed  that 
the  defendant  Jacob  Fink  pay  the  costs  in 
the  District  Court,  the  Court  of  Appeal,  and 
this  court.  Except  as  herein  altered,  the 
judgment  of  the  District  Court  and  that 
of  the  Court  of  Appeal  is  hereby  affirmed. 

On  Rehearing. 

A  petition  for  rehearing  having  been  filed, 
Provosty,  J.,  on  April  1,  1910,  handed  down 
the  following  additional  opinion : 

Moss,  one  of  the  defendants,  was  a 
maker  and  repairer  of  jewelry.  He  had  an 
office  on  the  second  floor  of  a  building  on 
one  of  the  principal  streets  of  this  city, 
and  also  a  workshop  on  the  third  floor  of  the 
same  building.  W^hat  this  office  consisted 
of,  or  what  he  kept  in  it,  the  record  does 
not  show.  In  a  small  way  be  bought  and 
85 
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Bold  diamonds.  The  defendant  Fink,  in  an- 
swer to  the  question,  "Q.  He  didn't  have 
any  store?"  answered,  "He  used  to  carry 
around  a  little  paper  of  loose  goods  all  the 
time;  yes,  sir."  From  this,  and  from  the 
evidence  generally  in  the  case,  we  under- 
stand that  Moss  was  more  of  an  artisan — a 
maker  and  repairer  of  jewelry  and  diamond 
setter — than  merchant;  and  that  he  traded 
only  in  a  small  way  in  jewelry.  That  he 
did  this,  however,  was  well  known  among 
the  trade. 

The  plaintiff  firm  has  a  large  jewelry  es- 
tablishment in  t!:is  city.  It  had  had  some 
dealings  with  Moss  in  a  small  way,  had  sold 
him  "some  small  things,"  for  which  he  had 
duly  paid,  when  the  transactions  which  have 
given  rise  to  the  present  controversy  took 
place. 

On  March  16,  1906,  he  came  into  the  store 
of  the  plaintiff  firm,  and  said  he  had  a 
customer  for  a  pair  of  diamond  earrings,' 
and  asked  plaintiff  to  let  him  have  the 
goods  to  show  to  his  customer;  and  again, 
on  April  4,  1906,  he  came  with  another 
similar  request  for  another  pair  of  diamond 
earrings;  and  both  times  plaintiff  complied 
with  his  request. 

A  material  point  in  the  case  is  as  to  what 
were  the  terms  and  conditions  on  which  the 
two  pairs  of  earrings  were  thus  put  in  the 
possession  of  Moss.  The  only  witness  on 
that  point  is  the  senior  member  of  the  plain- 
tiff firm,  and  his  testimony  is  accepted  as 
true.  He  says  that  he  fixed  a  price  on 
the  earrings,  and  let  Moss  have  them  on  the 
condition  that  he  should  either  return  them 
or  pay  the  price;  that  he  did  not  sell  them 
to  him,  but  fixed  the  price  low  enough  for 
him  to  make  a  profit  in  selling  them  to 
someone  else.  On  both  occasions  the  witness 
put  this  price  on  a  piece  of  paper,  and 
handed  it  to  Moss,  and  made  a  memoran- 
dum for  himself  of  what  goods  he  had  thus 
intrusted,  and  of  the  price  set  on  them. 
This  price  was  $502  on  the  first  pair,  and 
$975   on  the  second. 

No  time  seems  to  have  been  fixed  within 
which  Moss  should  return  the  goods  or  pay 
for  them,  and  the  evidence  does  not  show 
what  was  contemplated  in  that  regard.  It 
does  show,  however,  that  plaintiffs  made 
inquiries  of  Moss,  and  were  told  that  his 
customers  were  still   deliberating. 

As  a  matter  of  fact,  he  had  taken  the 
first  pair  of  earrings  on  the  day  after  he 
got  them  to  the  pawnbroker's  shop  of  the 
defendant  Fink  and  sold  them  to  him  for 
$300.  This  was  $202  less  than  the  low  price 
set  upon  them  by  plaintiff. 

The  second  pair  of  earrings  he  pledged  at 
the  pawnbroker's  shop  of  one  Koritzky  for 
$465.    The  date  of  this  pledge  is  not  shown. 

In  the  early  part  of  February  the  defend- 
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ant  Fink  had  bouglit  some  small  loose  Jii- 
monds  of  Moss,  and  had  left  in  his  hands 
171  small  diamonds  to  be  set  in  a  pin  or 
brooch.  While  the  work  was  in  progress, 
Fink  kept  an  eye  on  his  171  diamonds.  In 
one  place  he  says  that  he  went  to  Moss's 
shop  every  day;  at  another  place  he  savs 
that  he  went  once  or  twice  a  week.  After 
the  pin  had  been  apparently  completed, 
Moss  would  not  give  it  up,  saying  there  was 
still  something  to  be  done  to  it.  He  bad  al- 
ready been  paid  the  price  agreed  on  for  do- 
ing the  work,  $110.  The  pin  was  worth 
$1,500.  Fink  had  called  at  Moss's  shop  on 
several  consecutive  days  to  demand  the  pin, 
and  not  found  him  in,  when,  determined  to 
have  the  pin,  he  sought  him  out  at  his 
house;  and  Moss  then  acknowledged  that 
he  had  pledged  the  pin  at  the  shop  of  one 
Keil  for  $500.  He,  at  the  same  time,  said 
that  he  owned  a  pair  of  diamond  earring 
worth  $975,  which  he  had  pledged  to  Kor- 
itzky for  $465,  and  that  Fink  could  ha^e 
them  if  he  would  redeem  them  and  pay  the 
$500  to  Keil  in  redemption  of  the  pin.  Diis 
Fink  agreed  to  do,  and  on  the  same  day  did 
do. 

On  the  evening  of  that  day,  April  28th,  a 
Saturday,  Moss  came  to  plantiff  with  a  story 
that  two  armed  men  had  come  to  his  sliop 
and  robbed  him  of  the  diamonds.  Plaintiff 
did  not  believe  him  and  had  him  arrested, 
and  at  once  instituted,  with  the  aid  of  de- 
tectives, a  search  among  the  pawnbrokers' 
shops  of  the  city.  On  the  first  visit  to  the 
shop  of  the  defendant  Fink  he  denied  that 
he  had  had  any  dealings  with  Moss.  When 
Moss  saw  that  his  tale  of  robbery  would  not 
hold,  he  confessed ;  and  Fink  also,  on  the  sec- 
ond visit  to  his  shop,  acknowledged  his  trans- 
actions with  Moss,  and  offered  to  restore  the 
goods  on  being  reimbursed  the  several  sums 
which  he  had  paid  out,  namely,  the  $300  to 
Moss,  the  $465  to  Koritzky,  and  the  $500  to 
Keil. 

Plaintiff  then  brought  this  suit  against 
Fink  and  Moss,  demanding  in  the  alterna- 
tive a  return  of  the  goods  or  payment  of  the 
price  set  upon  them. 

Moss  made  no  defense.  Fink  contends  that 
the  transactions  between  Moss  and  the  plain- 
tiff were  sales ;  that  Moss  became  owner  of 
the  goods,  and  could  convey  a  valid  title  to 
them;  that,  at  all  events,  the  plaintiff  firm  is 
estopped  in  the  premises,  because  it  clothed 
Moss  with  the  indicia  of  ownership,  thereby 
enabling  him  to  commit  the  fraud;  and  that. 
whenever  one  of  two  innocent  persons  must 
suffer  by  the  acts  of  a  third,  he  who  enables 
such  person  to  occasion  the  loss  must  sus- 
tain it. 

The  question  oif  whether  Moss  became  the 
owner  of  the  goods  or  not  depends  upon  what 
was  the  agreement  of  the  parties.    The  par* 
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ties  had  a  perfect  right  to  make  any  agree- 
ment tbey  chose  in  that  regard.  The  rights 
conferred  upon  Moss  by  tliat  agreement 
were:  ( 1 )  To  become  owner  of  the  goods  on 
paying  the  price  set  upon  them ;  ( 2 )  to  sell 
the  goods  to  someone  else  at  a  cash  price  of 
not  less  than  that  set  upon  them.  The  right 
was  not  conferred  upon  him  to  buy  the  goods 
on  a  credit;  or,  in  other  words,  to  become 
debtor  to  plaintiff  for  the  price  of  the  goods. 
Whatever  money  he  received  from  the  person 
he  sold  the  goods  to  was  to  be  plaintiff's 
money;  and,  if  he  failed  to  account  for  it,  he 
would  be  criminally  responsible.  The  goods 
were  not  sold  to  him,  and  the  only  way  in 
which  he  could  become  the  owner  of  them 
was  by  paying  cash  for  them.  By  the 
terms  of  the  arrangement  Moss  could  not  sell 
the  goods  on  a  credit.  Either  the  goods  or 
the  money  would  have  to  be  in  his  hands,  to 
be  delivered  to  plaintiff. 

The  goods  not  having^een  sold  to  Moss, 
he  could  transfer  no  title  to  them.  Nemo 
plus  in  aliufn  trans ferre  potest  quam  ipse 
kabet,  5  Cyc.  Law  &  Proc.  p.  207 ;  24  Am.  & 
£ng.  k  Enc.  Law,  p.  1163. 

The  learned  counsel  for  the  defendant 
Fink  contend  that  the  transaction  was  of  the 
kind  known  at  common  law  as  "sale  and  re- 
turn," and  the  court  of  appeal  took  that 
view.  We  repeat,  the  nature  of  a  transac- 
tion is  what  the  parties  agree  that  it  should 
be;  and  the  distinct  agreement  in  this  case 
was  that  the  goods  Vere  not  sold,  or  agreed 
to  be  sold,  on  a  credit  to  Moss,  but  that  the 
only  way  he  could  become  the  owner  of  them 
was  by  paying  cash  for  them.  For  the  dis- 
tinction between  such  an  agreement  and 
what  is  commonly  known  as  "sale  and  re- 
turn," see  Sturm  v.  Boker,  37  L.  ed.  1099, 
and  note  (150  U.  S.  323,  14  Sup.  Ct.  Rep. 
99) ;  B.  F.  Sturtevant  Co.  v.  Dugan,  106  Md. 
587,  68  Atl.  351,  14  A.  &  E.  Ann.  Cas.  679. 

Before  passing  to  the  consideration  of  how 
ftr  pUintiff  may  be  estopped,  we  will  note 
that  the  law  of  agency  can  play  no  part  in 
this  case.  Moss  had  no  mandate  to  sell  the 
goods  at  less  than  the  price  set  upon  them, 
ind  still  less  had  he  any  mandate  to  give 
them  in  payment  of  his  debts.  And  Fink 
did  not  deal  with  him  as  the  agent  of  the 
plaintiff  firm,  but  as  the  owner  of  the  goods. 
Coming  to  a  consideration  of  the  estoppel, 
it  is  a  plain  proposition  that  the  mere  pos- 
Benion  of  movable  property  is  not  such  in 
dicium  of  ownership  as  will  enable  the  pos- 
ataaoT  to  convey  a  good  title  as  against  the 
true  owner.  If  it  did,  the  borrower  or  hirer 
of  a  horse  could  validly  sell  it.  The  owner 
must  have  done  something  more  than  merely 
confide  the  possession  of  hia  property  to  the 
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possessor  before  the  latter  can  sell  it  or  cre- 
ate a  lien  upon  it.  He  must  have  to  some  ex- 
tent accredited  the  title  of  the  possessor, — 
clothed  him  with  more  pronounced  indioium 
of  ownership  than  mere  possession. 

This  may  be  done  in  various  ways,  and 
one  w^y  would  be  what  the  plaintiff  firm 
did  in  this  case,  namely,  consent  that  a  ven- 
dor of  jewelry  exhibit  the  jewels  as  part  of 
his  stock  of  goods,  or  as  belonging  to  him. 
"If  a  wine  merchant  be  left  in  possession  of 
wine,  the  fair  inference  is  that  it  is  his  own, 
and  a  person  may  be  justified  in  advancing 
money  upon  the  security  of  it."  Per  Bram- 
well,  L.  J.,  in  Meggy  v.  Imperial  Discount 
Co.  L.  R.  3  Q.  B.  I>iv.  717. 

The  decision  in  Conner  v.  Hill,  6  La.  Ann. 
7,  is  founded  upon  estoppel,  agency,  and  rat- 
ification. From  the  facts  as  stated,  the 
grounds  of  estoppel  do  not  appear;  but  the 
writer  of  the  present  opinion  knows  that  the 
fiatboats  coming  down  the  Mississippi  river 
before  the  War,  loaded  with  western  produce, 
were  for  sale,  and  that  usually,  if  not  al- 
ways, those  in  charge  of  them  had  authority 
to  sell ;  so  that  Anderson,  who  was  in  charge 
of  ttie  fiatboat  in  that  case,  had  more  than 
mere  possession.  He  had  a  possession  which, 
according  to  custom,  was  accompanied  by  the 
power  to  sell.  True,  the  o>vner  had  not  con- 
sented to  his  being  thus  clothed  with  ap- 
parent authority  to  sell,  but  his  son  and 
agent  had  done  so  for  him.  It  was  upon  this 
the  court  must  have  found  the  estoppel,  in 
so  far  as  the  decision  is  based  on  estoppel. 

True,  Moss  was  more  of  an  artisan  than 
merchant;  but  it  was  in  his  character  of 
merchant  that  both  plaintiff  and  Fink  dealt 
with  him.  Plaintiff  consented  that  he  should 
exhibit  the  earrings  to  his  customers  as  be- 
longing to  him,  and  that  he  should  do  so  in 
his  quality  of  a  trader  in  jewelry.  Fink, 
knowing  him  to  be  a  trader  in  jewels,  was 
justified  in  buying  from  him.  It  follows 
from  this  that  Fink  acquired  a  good  title  to 
the  first  pair  of  earrings.  Although  we  must 
say  that  the  great  disparity  in  price  gives 
some  room  for  suspicion  even  as  to  that 
pair  of  earrings. 

With  respect  to  the  second  pair,  Fink  is 
not  in  a  position  to  invoke  equitable  estop- 
pel. For  him  to  be  in  a  position  to  do  so,  it 
would  be  necessary  that  he  should  "not  only 
have  been  destitute  of  knowledge  of  the  real 
facts,  .  .  .  but  should  have  also  been 
without  convenient  or  ready  means  of  acquir- 
ing such  knowledge."  16  Cyc.  Law  &.  Proc 
p.  738.  And  he  must  have  been  led  to  change 
his  position  for  the  worse.  16  Cyc.  Law  & 
Proc.  p.  722.  "Notice  is  to  be  distinguished 
from  knowledge,  and,  if  the  buyer  has  notice 
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of  facts  which  would  put  a  reasonably  pru- 
dent man  upon  inquiry  which  would  have  re- 
sulted in  the  ascertainment  of  the  adverse 
interest  sought  to  be  enforced  against  him, 
he  will  be  deemed  to  have  taken  with  notice, 
and  cannot  assert  the  rights  of  a  bona  fide 
purchaser/'  24  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  1174,  1175. 

In  so  far  as  the  earrings  were  taken  in  re- 
imbursement of  the  $500  which  Fink  had  to 
pay  to  Keil  for  redeeming  his  pin,  his  posi- 
tion was  not  changed  for  the  worse,  since 
that  amount  would  have  had  to  be  paid  to 
Keil  even  if  Moss  had  never  had  possession 
of  the  earrings,  and  since  it  is  not  pretend- 
ed that  he  was  deprived  of  any  recourse 
which  he  would  otherwise  have  had  against 
Moss.  As  to  the  circumstances  under  which 
one  who  has  received  property  in  payment  of 
an  antecedent  debt  may  be  considered  to 
have  parted  with  value,  see  24  Am.  k  Eng. 
Enc.  Law,  2d  ed.  pp.  1171,  1173. 

By  the  time  Fink  came  to  deal  with  Moss 
for  this  second  pair  of  earrings.  Moss  had 
become  utterly  discredited.  He  was  a  con- 
fessed embezzler.  He  was  no  longer  a  mer- 
chant or  trader  having  valuable  goods  for 
sale,  but  was  a  diamond  setter  who  had 
pledged  the  goods  of  his  employer  and  stood 
under  the  necessity  of  confessing  his  crime 
because  of  his  inability  to  redeem  the  pledge. 
He  was  not  a  merchant  offering  to  sell  goods 
out  of  his  stock,  but  at  best  an  ex-merchant 
who  was  proposing  to  the  person  whose  prop- 
erty he  had  embezzled  that  the  latter  should 
rescue  from  the  pawnbroker's  shop  a  cer- 
tain piece  of  property  and  pay  himself 
out  of  the  margin  between  value  of  the  thing 
and  the  amount  for  which  it  stood  pledged. 
Fink  testifies  that  he  had  lost  confidence  in 
Moss  and  would  not  trust  him  out  of  his 
sight  with  the  $405  for  redeeming  the  ear- 
rings from  Koritzky.  The  fact  itself,  well 
known  to  Fink,  that  Moss  was  a  diamond 
setter  to  whom  valuable  jewelry  was  likely 
to  be  intrusted  by  third  persons,  was  in  itself 
sufficient  to  put  Fink  upon  inquiry.  We  can- 
not help  thinking  that  Fink  was  a  willing 
victim,  and  that,  if  it  had  not  been  for  the 
chance  of  getting  back  his  $500,  he  would 
have  dealt  with  Moss  with  a  good  deal  less 
of  confidence. 

As  to  this  $465,  we  put  our  decision  dis- 
tinctly on  the  fact  that  the  earrings  were  not 
acquired  from  a  merchant  having  them  for 
sale  to  the  public  generally,  but  were  re- 
deemed from  a  pawnbroker's  shop  at  the  re- 
quest of  an  embezzler  as  a  means  of  settle- 
ment for  the  embezzlement. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  our  former  decree  be  reinstated 
and  made  the  judgment  of  this  court. 
28  L.R^.(N.S.) 
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MRS.  L.  APPLING,  Appt., 
v. 

STATE  OF  ARKANSAS. 
(—  Ark.  — ,  128  S.  W.  866.) 

Search  warrant  —  necessity  of  affidavit. 

1.  A  warrant  to  search  for  liquors  alleged 
to  be  illegally  kept  for  sale,  issued  without  a 
supporting  affidavit,  is  not  so  far  void  as 
to  justify  resistance  of  its  execution. 

Appeal  —  resisting  warrant  —  theory  of 
trial. 

2.  A  conviction  for  resisting  the  execution 
of  a  warrant  will  not  be  reversed  because  of 
absence  of  direct  evidence  to  show  that  the 
place  where  the  attempt  at  execution  was 
made  was  within  the  jurisdiction  of  the  offi- 
cers issuing  and  attempting  to  execute  it,  if 
all  the  parties  take  it  for  granted  at  tlie 
trial  that  it  was  so. 

Obstrncting  officer  —  refusing  entrance 
to  house. 

3.  Standing  on  the  threshold  of  a  house 
and  refusing  to  permit  an  officer  to  enter  to 
execute  a  search  warrant,  without  further 
overt  act,  is  sufficient  to  support  a  convic- 
tion of  obstructing  the  officer  in  the  execu- 
tion of  process. 

(Wood  and  Hart,  J  J.,  dissent) 
(May  23,  1910.) 

Note,  —  Search  u>arrant  withatU  an  affi' 
davit  or  complaint. 

fiy  the  Constitution  of  the  United  States, 
and  by  the  Constitutions  and  statutes  of 
most  of  the  states,  it  is  provided  that  no 
search  warrants  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be 
searched  and  the  person  or  thing  to  be 
seized.  But  few  cases  have  been  found  in 
which,  as  in  Applinq  v.  State,  there  was  a 
total  lack  of  an  oath  or  affidavit,  the  cas^s 
generally  turning  on  the  sufficiency  of  the 
prelim inarv  oath  or  affidavit. 

In  Sandford  v.  Nichols,  13  Mass.  286,  7 
Am.  Dec.  151,  where  revenue  officers  were 
sued  in  trespass  for  breaking  in  and  enter- 
ing a  dwelling  house,  and  they  sought  to 
justify  by  alleging  that  they  acted  under 
authority  of  a  search  warrant,  it  was  hel«i 
that  they  could  offer  in  evidence  a  search 
warrant  which  recited  that  a  complaint  had 
been  made  under  oath,  without  showing  any 
complaint  in  writing  under  oath  as  a  founda- 
tion for  the  warrant.  See  quotation  from 
this  case  in  Applix3  v.  State. 

But  in  State  v.  Wimbush,  9  S.  C.  309, 
under  a  constitutional  provision  that  "all 
warrants  shall  be  supported  by  oath  or  af- 
firmation, .  .  .  and  no  warrant  shall  be 
issued  but  in  the  cases  and  with  the  formali- 
ties prescribed  by  the  laws,"  and  a  statu- 
tory provision  that  "all  proceedings  before 
trial  justices  in  criminal  cases  shall  be  com- 
menced on  information  under  oath,  plainly 
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APPEAL  by  defendant  from  a  judgment 
of    the    Circuit    Court    for    Sebastian 
County  affirming  a  justice's  judgment  con- 
Ticting  her  of  obstructing  an  officer  in  the 
sendee  of  process.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  G.  T.  Wetherby  for  appellant. 
Mr.  Hal  IJ.  Norwood,  Attorney  General, 
and  William  H.  Rector  for  the  State. 

McCuUochy  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Appellant  was  prosecuted  before  a  justice 
of  the  peace  of  Sebastian  county  on  informa- 
tion filed  by  the  deputy  prosecuting  attor- 
ney for  the  offense  of  obstructing  or  re- 
sisting an  officer  in  the  service  of  process. 
She  was  convicted  and  appealed  to  the  cir- 
cuit court,  where  she  was  tried  and  again 
convicted,  her  punishment  being  fixed  at  a 
fine  of  $50,  which  is  the  minimum  pre- 
scribed by  the  statute. 

The  form  of  the  writ  which  the  officer  was 
executing  when  resisted  is  not  set  forth  in 
the  bill  of  exceptions,  but  the  witnesses  tes- 
tified, without  objection,  that  it  was  a  writ 
issued  by  the  mayor  of  the  incorporated 
town  of  Hartford,  Arkansas,  to  the  marshal, 
directing  him  to  search  the  house  of  Lem 
Appling,  appellant's  husband,  for  intoxicat- 
ing liquors,  and  to  seize  the  liquors.  The 
witnesses  did  not  testify  very  clearly  about 
the  form  of  the  writ>  but  speak  of  it  as  a 
search  warrant  or  a  seizure  warrant;  but 
it  is  fairly  inferable  from  the  testimony 
that  it  was  an  order  issued  by  the  mayor 
directing  the  officer  to  search  the  house  for 
liquor,  and  to  seize  the  liquor  when  found. 
No  question  was  raised  on  this  point,  but 
it  is  insisted  that,  as  the  evidence  shows 
that  the  writ  was  issued  without  an  affi- 
davit being  filed,  the  writ  was  therefore 
void,  and  no  offense  was  committed  in  re- 
sisting or  obstructing  the  officer  in  serv- 
ing it 

This  question  has  given  us  no  little  con- 
cern, but,  after  careful  consideration,  we 
have  reached  the  conclusion  that,  in  the  ab- 
sence of  an  affidavit,  a  writ  of  the  kind, 
regular  on  its  face,  is  sufficient  to  protect 
the  oflScer  to  whom  it  is  directed,  and  an 
individual  cannot  bid  defiance  to  the  writ 


and  obstruct  its  execution  without  sub- 
jecting himself  to  criminal  prosecution  un- 
der the  statute.  In  reaching  this  conclu- 
sion, we  are  gpreatly  aided  by  a  very  satis- 
factory opinion  of  the  supreme  court  of 
New  Hampshire.  State  v.  Weed,  21  N.  H. 
262,  53  Am.  Dec.  188.  The  authorities  are 
fully  collected  in  that  opinion,  and  the  sub- 
ject is  exhaustively  treated.  The  court  in 
that  case  said:  ''The  general  principle, 
however,  we  hold  to  be  quite  clear,  that 
where  the  process  or  warrant  is  regular  and 
legal  in  its  frame,  bearing  upon  its  face  all 
the  legal  requisites  to  make  it  perfect  in 
form,  and,  so  far  as  can  be  discovered  from 
its  inspection,  in  substance  also,  and  it  ap- 
pears to  have  been  issued  by  a  court  or 
magistrate  having  jurisdiction  of  the  sub- 
ject-matter, and  of  the  person  of  the  re- 
spondent, the  officer  is  to  be  protected  in 
the  service,  notwithstanding  any  error  or 
irregularity  in  the  previous  issuing  of  the 
same,  or  any  imposition  practised  upon  the 
court  in  obtaining  it;  and  that  the  party 
resisting  the  officer  is  liable," — citing  the 
following  cases:  Savacool  v.  Boughton,  6 
Wend.  170,  21  Am.  Dec.  181;  Rogers  v. 
Mulliner,  6  Wend.  597,  22  Am.  Dec.  646; 
Horton  v.  Hendershot,  1  Hill,  118;  Fox  v. 
Wood,  1  Rawle,  143;  Jones  v,  Hughes,  5 
Serg.  &  R.  229,  9  Am.  Dec.  364;  Paul  v. 
Vankirk,  6  Binn.  123;  Sturbridge  v.  Wins- 
low,  21  Pick.  83;  Harmon  v.  Gould,  Wright 
(Ohio)  709;  Brother  v.  Cannon,  2  111.  200; 
Robinson  v.  Harlan,  2  111.  237;  State  v. 
Curtis,  2  N.  C.  (1  Hayw.)  471;  Foster  v. 
Gault,  2  McMull.  L.  335. 

In  Sandford  v.  Nichols,  13  Mass.  286,  7 
Am.  Dec.  151,  Chief  Justice  Parker,  of  the 
supreme  judicial  court  of  Massachusetts, 
said:  "We  think  that  the  defendants  could 
have  justified  the  acts  complained  of  by 
showing  a  regular  warrant  from  a  magis- 
trate having  jurisdiction  over  the  subject, 
without  showing  that  it  was  founded  upon 
a  complaint  under  oath.  It  will  not  do  to 
require  of  executive  officers,  before  they 
shall  be  held  to  obey  precepts  directed  to 
them,  that  they  shall  have  evidence  of  the 
regularity  of  the  proceedings  of  the  tribunal 
which  commands  the  duty.  Such  a  prin- 
ciple would  put  a  stop  to  the  execution  of 


and  substantially  setting  forth  the  offense 
charged,  upon  which,  and  only  which,  shall  a 
warrant  of  arrest  issue," — it  was  held  that 
t  search  warrant  issued  upon  a  statement 
of  facts  signed,  but  not  sworn  to,  is  null  and 
void;  and  that  it  is  not  unlawful  to  resist  an 
officer  attempting  to  execute  said  warrant, 
even  though  the  warrant  erroneously  recited 
that  complaint  had  been  made  upon  oath. 

In  view,  however,  of  the  legal  principle 
that  a  ministerial  officer  acting  under  proc- 
ew  fair  upon  its  face,  issuing  from  a  tribu- 
ntl  or  person  havin&r  judicial  powers,  with 
M  LrI.(N.8.) 


apparent  jurisdiction  to  issue  such  process, 
is  justified  in  obeying  it  against  all  irreg- 
ularities and  illegalities  except  his  own,  it 
is  a  little  difficult  to  see  how  this  de- 
cision can  be  sustained.  For  if  an  of- 
ficer is  justified  in  executing  the  writ, 
and  the  defendant  is  justified  in  resist- 
ing him,  an  anomalous  situation  arises 
certain  to  give  rise  to  breaches  of  the  peace. 
The  rule  in  Appuno  v.  State  appears  to  be 
sound.  The  defendant  should  submit,  and 
seek  his  remedy  against  the  justice  or  person 
procuring  the  writ.  R.  A.  E. 
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legal  process,  as  officers  so  situated  would 
be  necessarily  obliged  to  judge  for  them- 
selves, and  would  often  judge  wrong  as  to 
the  lawfulness  of  the  authority  under  which 
they  are  required  to  act.  It  is  a  general 
and  known  principle  that  executive  officers, 
obliged  by  law  to  serve  legal  writs  and 
processes,  are  protected  in  the  rightful  dis- 
charge of  their  duty,  if  those  precepts  are 
sufficient  in  point  of  form,  and  issue  from 
a  court  or  magistrate  having  jurisdiction  of 
the  subject-matter."  In  People  v.  Warren, 
5  Hill,  440,  it  was  held  that  ''a  ministerial 
officer  is  protected  in  the  execution  of  proc- 
ess regular  and  legal  upon  its  face,  though 
he  has  knowledge  of  facts  rendering  it  void 
for  want  of  jurisdiction." 

It  is  also  insisted  that  the  judgment 
should  be  reversed  because  the  evidence  fails 
to  show  that  the  officer,  when  resisted,  was 
serving  process  within  the  corporate  limits 
of  the  town  of  Hartford;  neither  the  mayor 
who  issued  the  writ  nor  the  marshal  who 
executed  it  having  jurisdiction  beyond  those 
limits.  It  is  true  that  nowhere  in  the  tes- 
timony is  it  directly  stated  by  a  witness 
that  the  house  of  Lem  Appling  was  situated 
in  the  town.  The  witnesses  all  relate  the 
ci];cumstances  of  the  marshal  and  posse 
going  to  Appling's  house  to  search  for  and 
seize  contraband  liquors.  They  all  lived  at 
Hartford,  and  speak  of  going  "around  to 
Appling's  house,"  or  "down  to  Appling's 
house,"  to  serve  the  writ.  The  marshal 
testified  in  the  case,  and  told  about  stand- 
ing on  the  street  comer  near  a  certain 
brick  building  talking  to  the  mayor,  when 
a  man  came  along  and  told  them  that  a 
dray  load  of  liquor  was  then  being  unloaded 
"down  to  Appling's  house,"  whereupon  the 
mayor  went  upstairs  and  issued  the  warrant, 
and  he  (witness)  summoned  two  others,  a 
deputy  sheriff  and  a  cpnstable,  to  go  M'ith 
him,  and  they  "went  down  to  Appling's 
residence"  to  search  for  the  liquor.  The 
evidence  showed  that  appellant's  acts  of  ob- 
structing the  officers  occurred  at  Appling's 
residence.  Another  witness  testified  as  to 
the  occurrence  at  Appling's  house,  and 
spoke  of  "coming  along  the  street"  when  he 
heard  what  Mrs.  Appling  said  to  the  officers. 
Numerous  other  witnesses  introduced  by 
each  party  testified  about  living  in  Hart- 
ford, and  being  present  when  the  officers 
raided  Appling's  house.  Appellant  testified 
herself  about  what  occurred  there  at  the 
house,  but  said  nothing  about  the  situation 
of  the  premises.  She  claimed  that  she  did 
not  resist  the  officers,  but  that,  on  the  con- 
trary, she  told  them  where  the  liquor  could 
be  found  in  the  house.  It  seems  to  have 
been  taken  for  granted  by  all  the  parties 
that  the  Appling  house  was  in  the  town, 
though  the  prosecuting  attorney  took  pains 
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to  show  directly  by  witnesses  that  the  town 
of  Hartford  was  in  the  Greenwood  district 
of  Sebastian  county.  No  instructions  were 
asked  on  that  point.  We  think  the  judg- 
ment should  not  be  reversed  on  this  ground. 
The  authorities  seem  to  agree  that  a  pre- 
sumption should  be  indulged  as  to  the  regu- 
larity and  validity  of  official  acts.  Whar- 
ton, Crim.  £v.  §§  833,  835;  Putman  t. 
State,  49  Ark.  449,  5  S.  W.  715;  State  v. 
Freeman,  8  Iowa,  428,  74  Am.  Dec.  317. 

This  presumption  is  not  to  be  extended  so 
as  to  cover  substantive,  independent  facts 
essential  to  establish  an  issue.  "The  true 
priuciple  intended  to  be  asserted  by  this 
rule  seems  to  be,"  says  Mr.  Best  in  his  work 
on  Evidence,  §  300,  "that  there  is  a  general 
disposition  in  courts  of  justice  to  uphold 
judicial  and  other  acts  rather  than  to  ren- 
der them  inoperative;  and  with  this  view, 
where  there  is  general  evidence  of  acts  bar- 
ing been  legally  and  regularly  done,  to  dis- 
pense with  proof  of  circumstances,  strictly 
speaking,  essential  to  the  validity  of  those 
acts,  and  by  which  they  were  probably  ac- 
companied in  most  instances,  although  in 
others  the  assumption  may  rest  on  grounds 
of  public  policy."  Now,  when  the  rule 
stated  by  Mr.  Best  is  applied  to  the  facts 
proved  in  this  case,  we  think  the  evidence 
is  sufficient.  The  witnesses  testified  in  gen- 
eral terms  as  to  the  form  and  substance  of 
the  writ,  and  the  writ  itself  was  not  in- 
troduced, no  objection  being  made  to  prov- 
ing it  in  this  way.  It  must  be  taken  as 
established  that  the  writ  was  regular  in 
form,  and  conunanded  the  officers  to  search 
for  liquors  in  Appling's  house  in  the  town 
of  Hartford,  and  to  seize  the  same  when 
found.  The  witnesses,  including  appellant 
hesrself,  testified  about  the  marshal  serr- 
ing  the  writ  in  the  regular  way,  the  only 
dispute  being  whether  appellant  resisted  its 
execution.  No  violence  is  done  to  the  pre- 
sumption of  innocence  in  favor  of  the  ac- 
cused, by  holding  that,  under  these  circum- 
stances, the  jury  were  warranted  in  finding 
that  the  officer  was  not  attempting  to  serve 
a  warrant  beyond  the  limits  of  his  terri- 
torial jurisdiction.  The  only  evidence  of- 
fered by  appellant  was  to  the  effect  that 
she  did  not  obstruct  the  execution  of  the 
writ,  but,  on  the  contrary,  yielded  to  it 
There  is  a  sharp  confiict  as  to  whether  or 
not  appellant  obstructed  the  officers  in 
executing  the  writ,  and  there  is  also  a  sharp 
confiict  as  to  whether  the  alleged  acts  of 
resistance  on  the  part  of  appellant  occurred 
before  or  after  the  liquor  was  found  by  the 
officers  and  seized.  The  court  submitted  the 
question  to  the  jury,  and  instructed  them 
to  find  appellant  not  guilty  of  the  charge 
if  they  believed  from  the  evidence  "that  the 
search  liad  been  completed  at  the  time  ths 
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altercation  happened  between  the  officers 
and  defendant."  We  conclude  that  there 
was  evidence  sufficient  to  warrant  a  finding 
that  while  the  officers  were  executing  the 
writ,  appellant  resisted  them  and  obstructed 
their  efforts  to  serve  it.  One  of  the  officers 
t^'stiiied  that  when  the  marshal  informed 
her  of  the  writ  and  told  her  he. had  come  to 
seize  the  liquors,  she  said  to  them  that  they 
could  not  go  in  the  house,  and  that  she 
swore  at  them,  called  them  vile  names,  and 
threatened  to  get  a  gun  and  kill  all  of  them. 
Afterwards,  while  the  marshal  had  gone  to 
get  a  dray  to  haul  off  the  liquors,  she  in- 
sisted on  her  son  being  allowed  to  go  in 
the  house,  and  assaulted  one  of  the  officers 
who  attempted  to  prevent  the  boy  from  en- 
tering the  house. 

Error  of  the  court  is  assigned  in  refusing 
to  give  the  following  instruction  at  appel- 
lant's request:  "(4)  The  mere  stating  by 
defendant  that  the  officers  could  not  search 
the  house,  unaccompanied  by  any  overt  act 
or  threat  by  her,  would  not  be  a  violation 
of  the  law,  and,  if  you  should  find  that  this 
w^as  all  that  she  did,  you  will  acquit."  This 
instruction  is  incorrect,  and  was  properly 
refused.  It  would  not  do  to  hold  that  one 
who  stands  in  the  way  and  refuses  to  per- 
mit an  officer  to  execute  process  is  guiltless 
of  obstructing  the  officer.  Such  refusal  is  of 
itself  an  obstruction,  for  the  officer  may 
desist  in  order  to  avoid  violence  or  blood- 
shed, and  the  service  of  process  would  be 
thus  hindered.  It  is  the  purpose  of  the 
statute  to  prevent  this.  The  statute  is 
broad,  and  covers  any  resistance  or  obstruc- 
tion to  an  officer  in  the  execution  of  process. 
If  appellant  stood  on  the  threshold  of  the 
house  and  refused  to  permit  the  officer  to 
enter  for  the  purpose  of  executing  the  writ, 
her  attitude  was  of  itself  an  obstruction  and 
resistance,  and  no  further  overt  act  was 
necessary  to  complete  the  offense.  Williams 
T.  State,  70  Ark.  393,  68  S.  W,  241. 

We  are  of  the  opinion  that « there  is  no 
error  in  the  record.  So  the  judgment  is  af- 
firaied. 

Wood  and  Hart,  JJ.,  dissent* 
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M.  R  KEVIL. 
(133  Ky.  392,  118  S.  W.  273.) 

Slander  —  justiflcatlon  —  admission. 

1.  Admission  of  speaking  the  substance 
of  the  words  charged,  or  of  so  mucli  of  theiu 
as  would  sustain  an  action  for  slander,  is 
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sufficient  to  entitle  one  accused  of  slander  to 
justify  on  the  ground  of  privilege. 

Same  —  privilege  —  detection  of  crime. 

2.  A  confidential  communication  by  one 
whose  property  has  been  burned,  to  a  fellow 
sufferer,  of  the  fact  that  he  had  been  in- 
formed of  another's  intention  to  burn  the 
property,  for  the  purpose  of  procuring  his 
aid  in  ascertaining  the  author  of  the  fire, 
is  privileged. 

Evidence  —  threats  —  contradiction  — 
slander. 

3.  One  suing  for  slander  in  being  charged 
by  another  with  setting  fire  to  his  building 
cannot  be  permitted  to  testify  that  he  never 
made  threats  to  burn  the  building,  for 
the  purpose  of  contradicting  witnesses  who 
have  testified  that  they  communicated  to  de- 
fendant, before  the  fire,  the  fact  that  they 
had  heard  plaintiff  make  such  threats. 

(April  20,  1909.) 

Note,  ^~ Libel  and  slander:  necessity 
that  the  plea  of  justification  or  privi' 
lege  shall  corret-tpond  to  the  %Dord8 
imputed  to  the  defendant  by  the  com- 
plaint, 

A  plea  of  privilege  or  justification  in  an 
action  for  a  libel  or  slamder  must  justify  the 
very  words  or  substance  of  those  charged  in 
the  declaration  or  complaint,  in  the  sense  in 
which  the  innuendos  express  it.  Hunt  v. 
Fidelitv  Mut.  L.  Ins.  Co.  (Ala.)  61  So. 
1000;  Jones  v.  Townsend,  21  Fla.'431,  68 
Am.  Rep.  676;  Rice  v.  Aleshire,  72  111.  App. 
456;  Commercial  News  Co.  v.  Beard,  116  111. 
App.  501 ;  Morse  v.  Times-Republican  Print- 
ing Co.  124  Iowa,  707,  100  N.  W.  867 ;  Grubb 
V.  Elder,  67  Kan.  318,  72  Pac.  790;  Shipp 
V.  Patten,  123  Ky.  65,  93  S.  W.  1033;  Pal- 
mer V.  Smith,  21  Minn.  419;  Tawney  v.  Sti- 
monson,  W.  &  H.  Co.  109  Minn.  341,  27 
L.R.A.(N.S.)  1035,  124  N.  W,  229;  Pallet  v. 
Sarsrent,  36  N.  H.  496;  Merrey  v.  Guardian 
Printing  &  Pub.  Co.  (N.  J.  L.)  74  Atl.  464; 
Stilwell  V.  Barter,  19  Wend.  487;  Feely  v. 
Jones,  79  Hun,  18,  29  N.  Y.  Supp.  446, 
affirmed  without  opinion  in  151  N.  Y.  656,  46 
N.  E.  1146;  Kingsley  v.  Kingsley,  79  Hun, 
509,  29  N.  Y.  Supp.  921;  Baldwin  v.  Genung, 
70  App.  Div.  271,  74  N.  Y.  Supp.  835;  Mann 
V.  Press  Pub.  Co.  133  App.  Div.  29,  117  N.  Y. 
Supp.  779;  Stock  v.  Keele,  86  App.  Div.  136, 
83  N.  Y.  Supp.  133;  Jacoby  v.  James,  136 
App,  Div.  431,  120  N.  Y.  Supp.  981;  Berg- 
strom  V.  Ridgwav  Co.  138  App.  Div.  178,  123 
N.  Y.  Supp.  29;*Sawver  v.  Bennett,  28  Abb. 
N.  C.  393,  20  N.  Y'  Supp.  45;  Bodine  v. 
Times- Journal  Pub.  Co.  (Okla.)  110  Pac. 
1096;  Frederitze  v.  Odenwalder,  2  Yeates, 
243. 

But  this  rule  does  not  require  that  every 
word  of  a  defamatory  charge  shall  be  justi- 
fied, but  that  the  plea  must  meet  the  sub- 
stantial imputation, — the  sting  of  the 
charge, — as  an  ordinary  reader  would  have 
understood  it  to  have  been  made.  Skrocki 
v.  Stahl  (Cal.  App.)  110  Pac.  957;  Tingley 
V.  Times  Mirror  Co.  151  Cal.  1,  89  Pac.  1097. 

It  was  said  in  Skinner  v.  Grant,  12  Vt. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Caldwell  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  slander.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  L.  H.  James  and  Ward  Head- 
ley  for  appellant. 

Messrs.  P.  H.  Darby,  John  li.  Grayot, 
and  R.  W.  Lisanby  for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

This  action  in  slander  was  instituted  by 
the  appellant,  who  was  plaintiff  below, 
against  the  appellee,  defendant  below.  The 
actionable  words,  which  were  charged  to 
have  been  spoken  during  a  fire  that  de- 
stroyed a  building  owned  by  appellee,  are 
these:  "I  reckon  Ed  Edwards  is  satisfied 
now,  he  burned  this  out.  I  received  word 
sometime  ago  that  he  intended  to  burn 
them."  When  asked  what  he  meant  by  this 
language,  he  replied:  "Well,  I  heard  that 
he  (Edwards)  was  going  to  bum  them." 

In  the  first  paragraph  of  his  answer,  the 
appellee  denied  speaking  the  words  charged; 
and,  in  the  second  paragraph,  set  up  that 
the  appellant,  previous  to  the  fire,  had 
threatened  frequently  to  burn  the  building, 
and  during  the  fire  he  (appellee),  in  a  con- 
versation with  G.  C.  Dollar,  the  owner  of 
a  building  that  was  injured  by  the  fire,  com- 


municated to  Dollar  in  confidence,  and  for 
the  purpose  of  aiding  him  and  securing  his 
assistance  and  co-operation  in  investigating 
the  origin  of  the  fire,  the  information  he 
had  received  concerning  the  threats  of  ap- 
pellant, and,  in  the  course  of  the  conrerM- 
tion  with  Dollar,  said  to  him  without  mal- 
ice, and  for-  the  sole  purpose  of  procuring 
his  aid  in  ascertaining  the  author  of  the 
fire,  "I  reckon  Ed  Edwards  is  satisfied  now 
my  house  is  burned.  I  was  notified  he  in- 
tended to  bum  it.  I  couldn't  think  he  was 
mean  enough  to  do  it,  but  I  took  additional 
insurance."  It  will  thus  be  observed  that 
appellee,  while  admitting  he  spoke  sub- 
stantially the  language  .charged,  claimed 
that  it  was  under  the  circumstances  a  priyi- 
leged  communication.  The  point  is  made, 
however,  that  appellee,  if  he  desired  to 
justify  or  to  claim  that  the  words  were 
spoken  under  circumstances  that  amounted 
to  a  privilege,  must  admit  speaking  the 
identical  words  charged  in  the  petition. 

The  rule  is  that,  when  the  defendant,  in 
an  action  for  slander,  justifies,  or  when  be 
pleads  that  the  words  spoken  were  a  privi- 
leged communication,  he  must  admit  that 
he  spoke  the  words  charged,  or  words  of 
similar  import  that  would  in  themselres 
be  actionable.  It  is  not  necessary  that  the 
defendant  should  admit  speaking  the  precise 
words  charged  in  the  petition.     It  will  be 


456,  that  "there  is  no  better  settled  point  in 
slander  than  this,  the  plea  must  justify  the 
same  words  contained  m  the  declaration,  or, 
at  least,  so  many  of  them  as  are  actionable. 
It  is  not  enough  to  justify  the  sentiment 
contained  in  the  words." 

While  the  justification  must  be  as  broad 
as  the  charge  and  of  the  precise  charge  of 
the  complaint,  it  need  not  be  in  the  exact 
form  thereof,  although  it  must  correspond  in 
essence  and  substance.  Wallace  v.  Home- 
stead  Co.    117   Iowa,   348,   90   N.   W.   835. 

It  was  held  in  Bannon  v.  Moran,  12  Ky. 
L.  Rep.  989,  that  the  admission  of  speaking 
the  words  of  the  plaintiff  that  he  "admitted 
that  he  had  been  compelled  to  leave  Liver- 
pool because  he  had  been  suspected  of  being 
an  English  spy;  that  it  looked  suspicious 
that  Mr.  Power  should  be  such  a  friend  to 
that  kind  of  a  man,"  was  an  admission  of 
substantially  the  same  language  as  that 
charged  in  the  petition,  which  was  that  the 
plaintiff  "was  driven  out  of  Liverpool  be- 
cause it  was  discovered  that  he  was  an  Eng- 
lish spy.  It  certainly  looks  suspicious  that 
Mr.  Power  should  be  such  a  friend  of  an 
English  spy." 

Where  a  complaint  charges  a  libel  accus- 
ing plaintiff  of  acfultery,  a  plea  is  bad  which 
attempts  to  justify  the  immaterial  matter 
alleged,  but  not  the  specific  charge.  Morse 
V.  Press  Pub.  Co.  49  App^  Div.  375,  63  N.  Y. 
Supp.  423. 

So,  a  plea  of  justification  is  bad  which 
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states  the  defendant's  own  version  of  what 
he  had  said,  which  materially  differed  from 
that  set  out  in  the  complaint.  Rassam  ▼. 
Budge   [1893]  1  Q.  B.  571. 

And  such  a  plea  is  bad  which  justifies  the 
wordsj  that  "counsel  commented  with  cut- 
ting severity"  upon  the  plaintiffs  testi- 
mony where  those  chaiged  were  that  the 
"plaintiff's  testimony  as  a  witness,  being  un- 
supported by  any  other  witness,  failed  to 
have  any  effect  on  the  jury,  and  that  counsel 
commented  with  cutting  severity"  thereon. 
Roberts  v.  Brown,  10  Bing.  519. 

So,  a  plea,  justifying  different  words  than 
those  charged  in  the  complaint  is  bad.  Starr 
V.  Harrington  Smith  (Ind.)  360. 

And  a  plea  is  bad  which  justifies  the 
charge  of  theft  of  a  kettle  and  waistcoat 
pattern,  where  the  words  actually  charged 
were  the  theft  of  a  pot  and  waiter  or  kettle. 
Eastland  v.  Caldwell,  2  Bibb,  21. 

So,  a  plea  is  bad  which  admits  the  speak- 
ing the  words  that  the  plaintiff  "allowed 
whoring  to  be  carried  on  in  his  home  night 
after  night  in  succession,  without  taking 
measures  to  stop  it,"  where  those  charged  in 
the  complaint  were  the  "keeping  of  a  whore 
house."  Eaton  v.  White,  2  Pinney  (Wis.) 
42. 

And  where  the  slander  charged  was  that 
the  defendant  stated  that  the  plaintiff 
"said  the  blood  of  Christ  had  nothing  to 
do  with  our  salvation,  more  than  the  blood 
of   a  hog,"  a  plea  of  justification   is  bad 
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sufScient  if  he  admits  the  substance  of  the 
words,  or  so  much  of  them  as  would  sustain 
an  action  for  slander.  Thus,  in  Shipp  v. 
Patten,  123  Ky.  65,  93  S.  W.  1033,  the  words 
upon  which  the  action  was  based  were 
these:  "Miss  Nellie,  when  she  was  em- 
ployed as  a  clerk  in  my  store,  dishonestly 
took  away  goods  from  the  store  that  did 
not  belong  to  her.  I  found  in  her  grip  a 
lot  of  goods  that  she  had  dishonestly  taken 
from  my  store  and  put  in  the  grip,  and  1 
accused  her  of  dishonestly  taking  these 
goods,  and  she  broke  down  and  cried  and 
begged  me  not  to  discharge  her,  because  it 
would  disgrace  her,  and  I  kept  her  a  few 
days  longer  in  the  store,  and  then  discharged 
her.  I  would  aay  this  to  anybody,  because 
I  can  prove  it,  and  I  wouldn't  hesitate  to 
go  into  her  own  family  and  say  just  what 
I  have  said  to  you."  The  defendant  in  that 
caae  filed  an  answer,  in  which,  after  admit- 
ting that  he  spoke  the  words  as  charged, 
except  that  he  did  not  use  the  word  "dis- 
honestly," denied  that  he  spoke  them  ma- 
liciously, and  further  averred  that  they 
were  spoken  under  circumstances  that  made 
them  a  privileged  communication.  The  low- 
er court  required  the  defendant,  before  per- 
mitting him  to  rely  on  the  defense  that  the 
words  were  privileged,  to  admit  speaking 
the  identical  words  charged  in  the  peti- 
tion.   In  criticizing  this  ruling  of  the  lower 


court,  this  court  said:  'To  say  that  a 
defendant  in  a  slander  suit  must  admit  all 
the  words  charged,  before  he  is  allowed  to 
plead  a  qualified  privilege,  places  the  de- 
fendant in  a  dilemma;  if  he  denies  the 
speaking  of  the  words,  the  plaintiff  will 
often  prove  the  substance  of  them  and  re- 
cover. If  he  is  compelled  to  admit  all  the 
words  to  plead  the  privilege,  then  often  he 
will  admit  that  which  is  not  true  in  fact, 
and  enough  to  show  that  he  was  actuated 
by  malice,  which  will  defeat  him.  The  plea 
of  the  appellant  in  this  case  was  in  its  na- 
ture a  plea  of  confession  and  avoidance, 
and,  while  denying  the  use  of  the  word 
'dishonestly,'  confessed  enough  to  give  'color' 
to  appellee's  petition, — ^that  is,  left  iincon- 
trove'rted  enough  to  give  her  a  cause  of  ac- 
tion." Adhering  to  the  ruling  of  the  court 
in  the  Shipp  Case,  which  we  believe  to  bo 
correct,  it  follows  that  in  an  action  for 
slander,  when  the  defendant  pleads  that  the 
words  spoken  were  privileged,  he  may  deny 
that  they  were  spoken  maliciously,  and  set 
out  the  exact  language  used  by  him,  al- 
though it  may  not  be  identical  with  that 
charged  in  the  petition;  but  it  must  be  so 
nearly  similar  to  it,  and  admit  enough  of 
the  language  charged,  to  maintain  an  ac- 
tion. Applying  this  principle  to  the  case 
before  us,  it  is  manifest  that  the  words  ad- 
mitted by  appellee  to  have  been  spoken  were 


which  alleges  that  the  plaintiff  said  there 
was  no  more  virtue  in  Christ's  blood  than  in 
that  of  man  or  any  other  creature.  Skinner 
V.  Grant,  supra. 

So,  where  the  slander  alleged  was  a 
positive  charge  of  bigamy,  a  plea  of  justi- 
fication is  bad  which  admits  the  speaking  of 
conditional  words  that  "if  what  D.  has  told 
me  is  true  [the  plaintiff]  is  not  a  fit  man 
to  belong  to  [a  secret  society].  He  tells  me. 
[that  the  plaintiff]  has  a  wife  and  children 
back  in  W.  and  you  know  he  has  a  wife 
and  children  here."  Bleitz  v.  Carton,  49 
Wash.  545,  95  Pac.  1099. 

And  a  plea  is  bad  which  admits  the  speak- 
ing of  the  words,  "Thou  hast  stolen  part  of 
the  velvet  which  I  delivered  to  you,"  where 
the  words  charged  were,  "Thou  hast  played 
the  thief  with  me,  and  hast  stolen  my  cloth 
and  half  a  yard  of  velvet."  Johns  v.  Git- 
tings,  Cro.  Eliz.  pt.  1,  p.  239. 

So,  where  the  words  charged  were  that 
the  plaintiff,  a  public  oflScial,  "is  short 
$6,000  in  his  accounts,  and  if  he  had  his 
just  dues  he  would  be  behind  the  bars," 
and  also  that  the  defendant  said  to  the 
plaintiff's  son  that  "his  dad  is  short  $6,- 
000  in  his  accounts  and  ought  to  be  be- 
hind the  bars,"  a  plea  is  bad  which  denies 
saying  that  the  plaintiff  was  short  in  his 
accounts,  but  admits  saying  "that  he  ought 
to  be  behind  the  bars;"  as  the  slander 
charged,  being  entire,  the  plea  of  justifica- 
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tion  must  be  coextensive  with,  and  as  broad 
as,  that  charged.    Stock  v.  Keele,  supra. 

And  a  plea  of  justification  is  bad  which 
admits  saying  of  the  plaintiff  that  "such 
things  traitors  do,"  where  those  charged 
were  "thou  art  a  traitor."  Billingham  v. 
Mynors,  Cro.  Eliz.  pt.  1,  p.  163. 

So,  where  the  libelous  words  alleged  were 
tliat  the  plaintiff  had  appropriated  to  him- 
self a  play  called  "Flirtation,"  and  pro- 
duced it  as  his  own  composition  under  the 
title  "Pique,"  such  a  plea  is  bad  which  al- 
leges the  truth  thereof,  and  that  the  play 
therein  referred  to  as  "Flirtation"  was  en- 
titled "Mock  Marriage."  Daly  v.  Byrne,  1 
Abb.  N.  C.  150. 

The  rule  that  a  plea  of  justification  shall 
be  as  broad  as  the  charge  does  not  require 
that  it  shall  embrace  every  slanderous 
charge  stated  in  the  complaint,  where  sev- 
eral distinct  libels  or  slander  are  stated, 
as  there  may  be  a  justification  as  to  one 
and  other  pleas  to  the  remainder.  Lanpher 
V.  Clark,  149  N.  Y.  472,  44  N.  E.  182;  Hol- 
lingsworth  v.  Spectator  Co.  63  App.  Div. 
291,  65  N.  Y.  Supp.  812,  followed  in  53  App. 
Div.  627,  66  N.  Y.  Supp.  1133;  Baldwin  v. 
Genung,  supra;  Nunnally  v,Mail  &  Exp.  Co. 
113  App.  Div.  831,  99  N.  Y.  Supp.  647; 
Lapetina  v.  Santangelo,  124  App.  Div.  519, 
108  N.  Y.  Supp.  975;  Merrey  v.  Guardian 
Printing  A  Pub.  Co.  supra ;  Clarkson  v.  Law- 
son,  6  Bing.  587.  W.  J.  L 
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actionable,  and,  although  not  the  identical 
words  charged,  they  were  in  substance  and 
effect  the  same,  and  so  the  court  did  not  err 
in  holding  the  answer  to  be  good. 

Nor  is  there  any  doubt  that,  if  the  words 
were  spoken  under  the  circumstances  de- 
scribed by  appellee  in  his  answer  and  evi- 
dence, they  were  privileged  in  the  sense 
that  appellee  had  the  right  to  show  the  facts 
surrounding  their  publication  as  an  excuse 
or  justification  for  the  utterance.  A  person 
whose  property  is  destroyed  by  fire  may  in 
a  confidential  way  confide  to  his  neighbors 
and  friends  whom  he  suspects  as  the  in- 
cendiary, if  his  suspicions  are  based  upon 
reasonable  information  or  grounds,  and  his 
declarations  are  made  in  good  faith.  Faris 
T.  Starke,  9  Dana,  128,  33  Am.  Dec  536; 
Grimes  v.  Coyle,  6  B.  Mon.  301;  Harper  v. 
Harper,  10  Bush,  447;  Campbell  v.  Ban- 
nister, 79  Ky.  205 ;  Nix  v.  Caldwell,  81  Ky. 
293,  60  Am.  Rep.  163;  Townshend,  Slander 
&.  Libel,  p.  440.  There  was  sharp  confiict 
in  the  evidence  as  to  the  circumstances  un- 
der which  the  words  were  spoken.  Accord- 
ing to  the  evidence  for  appellant,  they  were 
not  spoken  confidentially,  or  in  good  faith, 
or  in  an  effort  in  advising  or  consulting 
with  friends  concerning  the  origin  of  the 
fire.  On  the  other  hand,  the  appellee  testi- 
fied that,  in  confiding  his  suspicions  to  a 
fellow  sufferer  at  the  fire,  he  believed  that 
the  information  previously  conveyed  to  him 
that  appellant  was  the  incendiary,  was  true, 
and  used  the  language  imputed  to  him  in  an 
effort  to  get  advice  and  assistance  from  his 
friend,  whose  property  was  also  injured. 
It  is  however,  sufficient  to  say  in  respect 
to  this  .confiict  in  the  evidence,  that  it  was 
a  matter  for  the  jury,  under  proper  in- 
structions, to  decide  which  story  they  would 
accept  as  true.  If  the  version  of  appellant 
and  his  witnesses  was  believed  by  the  jury, 
the  communication  complained  of  was  not 
a  privileged  one;  but  the  jury  evidently  ac- 
cepted appellee's  account  of  it  as  correct. 

On  the  trial  of  the  case  the  appellee  in- 
troduced several  witnesses,  who  testified 
that  previous  to  the  fire  they  heard  appel- 
lant make  remarks  that  indicated  an  inten- 
tion or  desire  upon  his  part  to  burn  or  have 
burned  the  building  of  appellee,  and  that 
previous  to  the  fire  they  communicated  to 
appellee  these  threats.  After  this  evidence 
was  introduced,  the  appellant  offered  to 
show  by  his  own  testimony  that  he  had 
not  made  any  of  the  statements  attributed 
to  him  by  the  witnesses;  but  the  trial  judge 
refused  to  permit  him  to  deny  that  he  had 
made  these  statements,  putting  his  ruling 
upon  the  ground  that  it  was  immaterial,  so 
far  as  the  question  of  privilege  was  con- 
cerned, whether  he  in  fact  made  the  state- 
ments or  not,  if  the  statements  previous 
28  L.R.A.(N.S.) 


to  the  fire  had  been  communicated  to  appel- 
lee as  coming  from  him.  Of  this  ruling 
serious  complaint  is  made.  In  our  opinion 
the  decision  of  the  trial  court  upon  this 
point  was  correct.  For  the  purposes  of  ap- 
pellee's defense,  it  was  not  material  whether 
or  not  appellant  used  the  language  at- 
tributed to  him  by  the  informants  of  ap- 
pellee. If  the  appellee  in  good  faiUi  be- 
lieved what  was  communicated  to  him,  and 
it  was  such  as  a  man  of  reasonable  prudence 
would  believe,  he  had  the  right  to  act  upon 
the  assumption  that  it  was  true,  although 
as  a  matter  of  fact  it  may  have  been  false. 
Shipp  V.  Com.  124  Ky.  643,  10  L.RjL(N.S.) 
335,  99  S.  W.  945.  If  appellant  had  been 
permitted  to  deny  the  remarks,  the  effect 
would  be  to  inject  into  the  case  a  question 
of  veracity  that  threw  no  light  upon  the 
issues  being  tried.  Under  circumstances 
like  those  developed  in  this  case,  when  in* 
formation,  such  as  a  reasonably  prudent 
man  would  believe,  is  communicated  to  him, 
he  is  not  required,  before  acting  upon  it  in 
good  faith* in  a  natural  and  reasonable  way, 
to  investigate  its  truthfulness. 

The  judgment'  of  the  lower  court  is  af- 
firmed* 


IOWA  SUPK£M£  COURT. 

HANS  F.  VOLQUARDSEN 

V. 

IOWA  TELEPHONE  COMPANY. 

(—  Iowa,  — ,  126  N.  W.  928.) 

Evidence  —  burden  of  proof  ^  negli- 
gence of  telephone  company. 

1 .  A  telephone  company  is  bound  to  nega- 
tive only  the  negligence  charged  against  it 
where  specific  acts  of  negligence  are  charged 
in  the  complaint  for  failure  promptly  to 
make  a  connection  for  a  customer,  although 

Note,  —  Liability  of  telephone  company 
for  failure  to  make  connectiona  for 
subscriber. 

The  case  of  Lebanon,  L.  &  L.  Teleph.  Co.  v. 
I^nham  Lumber  Co.  21  L.R.A.(N.S.)  115, 
is  on  all  fours  with  that  of  Volquarosex  v. 
Iowa  Tei.eph.  Co.,  to  which  is  appended  a 
note  upon  the  general  question  of  liability  of 
a  telephone  company  for  failure  to  make 
connections  for  a  subscriber. 

As  to  the  right  of  withdrawing  telephone 
service  because  of  the  abuse  of  the  privily 
by  subscribers,  see  the  note  to  Huffman  v. 
Marcy  Mut  teleph.  Co.  23  LR.A(N.S.) 
1010. 

Attention  is  called  to  Southwestern  Telcg. 
&  Teleph.  Co.  V.  Soloman  (Tex.  Civ.  App.) 
117  S.  W.  214,  which  holds  that,  as  the  right 
to  maintain  a  statutory  action  for  wrongful 
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the  statute  provides  that  in  case  of  delay  it 
has  the  burden  of  proof  that  such  delay  was 
not  due  to  negligence  on  its  part. 

Proximate  cause  —  burning  of  property 
—  neglect  to  make  telephone  connec- 
tion. 

2.  Failure  of  a  telephone  company  for  sev- 
eral minutes  to  connect  a  subscriber  with  the 
fire  department  is  not  the  proximate  cause 
of  the  destruction  of  his  property,  where  the 
fire  was  under  way  when  he  awakened  from 
sleep,  and  the  department  responded  to  a 
summons  from  a  neighbor,  so  that  there  was 
not  much  actual  delay  in  reaching  the  fire, 
and  there  is  nothing  to  show  that  prompt 
service  would  have  saved  the  property. 

(June    16,    1910.) 

CBOSS  APPEALS  from  an  order  of  the 
District  Court  for  Scott  County  grant- 
ing a  new  trial  notwithstanding  a  verdict 
for  defendant  in  an  action  brought  to  re- 
cover damages  for  the  destruction  of  plain- 
tiffs property  by  lire,  alleged  to  have  been 
caused  by  the  failure  of  defendant's  servant 
promptly  to  connect  plaintiff  by  telephone 
with  the  fire  department;  plaintiff  appeal- 
ing from  so  much  of  the  order  as  overruled 
his  motion  for  new  trial  as  to  ten  grounds, 
and  defendant  appealing  from  so  much  as 
granted  a  new  trial  upon  one  ground.  Af- 
firmed on  plaintiff's  appeaL  Reversed  on 
defendant's  appeal. 
The  facts  are  stated  in  the'  opinion. 


Messrs.  Cook  &  Dodge  and  Guernsey, 
Parker,  &  Miller  for  plaintiff. 

Mr.  Henry  Thuenen,  Jr.,  for  defendant: 

Delay  in  responding  to  a  call  of  a  sub- 
scriber to  a  telephone  presumes  negligence 
on  the  part  of  the  telephone  company. 

Turner  v.  Hawkeye  Teleg.  Co.  41  Iowa, 
458,  20  Am.  Rep.  605. 

Where  damages  are  sustained  by  a  sub- 
scriber to  a  telephone  company,  by  reason 
of  the  negligence  of  the  telephone  company 
in  responding  to  a  call  of  the  subscriber,  the 
company  will  be  liable  therefor. 

Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa, 
752,  28  L.R.A.  72,  57  Am.  St.  Rep.  294,  62 
N.  W.  1. 

When  the  property  of  a  subscriber  to  a 
telephone  is  burning,  and  the  telephone  com- 
pany negligently  fails  to  answer  his  call 
within  a  reasonable  time,  the  damages  which 
he  sustains  in  excess  of  what  he  would  have 
sustained  are  consequential  upon  the  neglect 
or    negligence    of   the   telephone   company. 

Ibid. 

I/adcl,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  owns  and  operates  the 
telephone  system  in  Davenport.  The  plain- 
tiff was  a  subscriber  and  patron.  He  con- 
ducted a  wooden  shoe  factory  on  the  lots 
where  his  residence  was  located.  Shortly 
after  1:30  o'clock  in  the  morning  of  Au- 
gust  2,   1905,   his   wife   heard   a  crackling 


death  depends  upon  the  right  of  the  decedent 
to  have  recovered  damages  had  death  not 
intervened,  it  follows  that  a  husband,  who 
was  a  telephone  subscriber,  and  his  children, 
could  not  recover  damages  for  the  breach  of 
a  general  contract  to  provide  telephone  serv- 
ices, which  resulted  in  delay  in  procuring  a 
physician,  who  was  also  a  telephone  subscrib- 
er of  defendant  company,  to  attend  the 
subscriber's  wife  in  childbirth.  The  court 
said:  "The  act  complained  of  is  the  negli- 
gent failure  to  give  telephone  service  under 
a  general  contract  to  do  so.  To  have  en- 
titled the  deceased  to  maintain  an  action  for 
tlie  negligence  in  the  performance  of  the 
duty  founded  on  a  contract  which  raised  the 
duty,  no  personal  injury  to  the  person  or 
injury  to  her  property  being  shown,  it  must 
appear  that  the  contract  was  made  by  her, 
or  was  made  to  inure  in  fact  to  her  benefit. 
•  .  .  The  measure  of  her  recovery  must, 
we  think,  be  determined  by  the  general  rule 
of  law  whfch  applies  to  all  cases  of  breach  of 
contract,  which  rule  is  thus  expressed  in  the 
case  of  Western  U.  Teleg.  Co.  v.  Edmondson, 
91  Tex.  209,  42  S.  W.  549 :  'When  two  par- 
ties have  made  a  contract,  which  one  of  them 
bas  broken,  the  damages  which  the  other 
ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  as  arising  natur- 
ally—that is,  according  to  the  usual  course 
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of  things — from  such  breach  of  the  contract 
itself,  or  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  the  par- 
ties at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it.' 
Tested  by  this  rule,  we  think,  the  damages 
in  the  circumstances  are  too  remote,  and 
are  not  such  as  both  parties  would  reason- 
ably have  understood  and  contemplated  as 
likely  to  result  from  the  breach  of  the  con- 
tract or  the  negligence  of  the  company.  If 
there  had  been  a  specific  contract  with  the 
telephone  company  by  which  it  had  agreed 
to  transmit,  or  to  furnish  facilities  for 
transmitting,  this  particular  message  to  the 
physician,  or  if  the  object  and  purpose  of 
the  deceased  in  having  the  physician  sum- 
moned over  the  telephone,  to  immediately  at- 
tend her,  was  previously  made  known  in 
proper  time  to  appellant,  under  the  general 
contract  of  telephone  service,  then  we  may 
have  found  some  analogy  between  this  case 
and  the  various  telegraph  cases  where  tele- 
graph companies  have  been  held  responsible 
for  such  damages  for  failure  to  promptly 
transmit  and  deliver  the  message;  but  here 
the  imusual  situation  and  condition  of  the 
deceased  was  not  known  to  the  appellant, 
and  it  had  no  notice  or  previous  notice  of 
the  importance  or  urgency  of  a  communica- 
tion to  a  physician  and  his  summons  to 
come  at  the  time  to  attend  her." 

W.  J.  L 
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sound,  and,  upon  looking  out,  noticed  a 
fire  in  the  factory.  She  wakened  plaintiff, 
who  immediately  went  to  the  telephone,  and 
took  down  the  receiver  for  the  purpose  of 
giving  a  fire  alarm.  Ordinarily,  removing 
the  receiver  signals  on  the  switch  board  at 
the  central  ofiice  to  the  employees,  who  then 
connect  the  line  with  telephone  of  the  per- 
son with  whom  communication  is  desired. 
No  one  responded,  though  he  called  for  "cen- 
tral" and  "worked"  the  receiver  for,  as  he 
testified,  nine  or  ten  minutes.  He  then 
handed  the  receiver  to  his  wife,  who  got 
into  communication  with  the  central  office 
in  one  or  two  minutes.  Upon  turning  the 
receiver  over  to  his  wife,  plaintiff  went  to 
the  factory,  and  from  there  started  to  the 
fire  department,  which  had  a  station  about 
4^  blocks  from  his  house,  and  met  the  hose 
cart  on  the  way.  A  neighbor  had  advised 
the  department  of  the  fire, .  and  the  men, 
with  apparatus,  were  at  the  scene  within 
a  minute  and  a  half  thereafter.  The  peti- 
tion alleged  that  "because  of  the  negligence 
of  defendant  company's  agents  in  charge  of 
said  company's  switch  board,  or  because  of 
defendant  company's  failure  to  keep  suffi- 
cient or  competent  persons  in  charge  of  said 
switch  board,  plaintiff  was  unable  to  obtain 
a  response  from  the  central  office  of  defend- 
ant company,"  and  by  reason  thereof  the 
entire  factory  was  destroyed,  when,  but  for 
said  negligence,  he  would  have  been  able 
to  have  given  the  alarm  to  the  fire  depart- 
ment promptly,  and  much  of  his  factory 
building  and  all  of  the  machinery  would 
have  been  saved.  The  court  submitted  the 
issues  of  negligence  above  mentioned  to  the 
jury,  but  ruled,  in  rejecting  evidence  and 
in  refusing  instructions,  that  the  damages 
to  the  building  and  machinery  were  not  the 
proximate  result  thereof.  The  jury  re- 
turned a  verdict  for  defendant,  but  a  new 
trial  was  granted  on  the  ground  that  the 
court  had  not  submitted  to  the  jury  whether 
"defendant  was  negligent  in  the  matter  of 
keeping  its  appliances  for  communicating 
with  central  in  reasonable  repair." 

This  ruling  was  based  on  statutes  pro- 
viding, in  effect,  that,  upon  proof  of  un- 
reasonable delay  in  the  transmission  of  a 
message,  the  burden  is  upon  a  telephone 
company  to  overcome  the  inference  of  neg- 
ligence to  be  drawn  therefrom.  These  stat- 
utes  (Code)   may  be  set  out: 

"Sec.  2163.  The  proprietor  of  a  telegraph 
or  telephone  line  is  liable  for  all  mistakes  in 
transmitting  or  receiving  messages  made  by 
any  person  in  his  employment,  or  for  any 
unreasonable  delay  in  their  transmission  or 
delivery,  and  for  all  damages  resulting  from 
failure  to  perform  the  foregoing  or  any  other 
duty  required  by  law,  the  provisions  of  any 
contract  to  the  contrary  notwithstanding. 
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"Sec.  2164.  In  any  action  against  any 
telegraph  or  telephone  company  for  damages 
caused  by  erroneous  transmission  of  a  mes- 
sage, or  by  unreasonable  delay  in  delivery  of 
a  message,  negligence  on  the  part  of  the  tele- 
graph or  telephone  company  shall  be  pre- 
sumed upon  proof  of  erroneous  transmission 
or  of  unreasonable  delay  in  delivery,  and  the 
burden  of  proof  that  such  error  or  delay 
was  not  due  to  negligence  upon  its  part  shall 
rest  upon  such  company;  but  no  action  for 
the  recovery  of  such  damages  shall  be  main- 
tained unless  a  claim  therefor  is  presented 
in  writing  to  such  company,  officer  or  agent 
thereof,  within  sixty  days  from  time  cause 
of  action  accrues." 

Of  course,  the  method  of  communication 
over  a  telephone  differs  from  that  by  tele- 
graph. Ordinarily  in  the  former  the  com- 
pany merely  puts  the  sender  in  connection 
by  wire  with  the  sendee,  and  the  message  is 
transmitted  bv  word  of  mouth.  The  delav  in 
the  transmission  or  delivery  contemplated 
by  the  statute  is  that  of  not  furnishing  the 
proper  connection  within  a  reasonable  time, 
as  well  as  in  otherwise  transmitting  mes- 
sages, so  that  upon  a  showing  of  an  unrea- 
sonable delay  by  plaintiff  it  devolved  upon 
defendant  to  establish  by  a  preponderance  of 
the  evidence  that  such  delay  was  not  due  to 
negligence  on  its  part.  Had  the  petition 
merely  alleged  unreasonable  delay,  without 
describing  the  particular  acts  of  negligence 
occasioning  it,  or  have  alleged  negligence 
generally,  the  ruling  of  the  court  might  hare 
been  upheld.  Engle  v.  Chicago,  M.  &  St  P. 
R.  Co.  77  Iowa,  661,  37  N.  W.  6,  42  N.  W. 
512.  Ordinarily  the  defendant  is  in  court  to 
answer  the  matters  averred  in  the  petition 
only.  Hcald  v.  Western  U.  Teleg.  Co.  129 
Iowa,  326,  106  N.  W.  588;  Edgerly  v.  Farm 
ers'  Ins.  Co.  43  Iowa,  587;  Wirstlin  v.  Chi- 
cago, M.  &  St.  P.  R,  Co.  124  Iowa,  170,  99 
N.  W.  697.  And,  if  the  instructions  present 
the  theory  of  the  case  as  stated  in  the  peti- 
tion, the  plaintiff  has  no  cause  of  complaint 
Maloney  v.  Chicago  &  N.  W.  R.  Co.  95  Iowa, 
255,  63  N.  W.  690;  Denton  v.  Chicago  R.  I. 
&  P.  R.  Co.  52  Iowa,  161,  35  Am.  Rep.  263, 
2  N.  W.  1093;  Briscoe  v.  Reynolds,  51  Iowa, 
673,  2  N.  W.  529.  Though  it  may  not  have 
been  necessary  to  allege  in  the  petition 
wherein  defendant  was  negligent,  plaintiff 
did  so,  and  this  limited  the  inquiiy  as  to 
the  grounds  of  negligence  thus  charged.  The 
plaintiff,  having  asserted  the  particular  acts 
or  omissions  which  occasioned  the  unreason- 
able delay,  ought  not  to  be  permitted  to  take 
exception  because  of  defendant's  omission  to 
prove  freedom  from  negligence  in  other  re- 
spects. And  this  is  the  rule  long  since 
adopted  by  this  court  in  cases  arising  under 
similar  statutes.  Section  2056  of  the  Code, 
as  construed,  declares  a  railroad  company 


1910. 


VOLQUARDSEN  v.  IOWA  TELEPH.  CO. 


657 


liable  prima  facie  "for  all  damages  sustained 
by  any  person  on  account  of  loss  or  of  in- 
jury to  his  property  occasioned  by  the  op- 
eration of  such  railroad;"  the  burden  be- 
ing on  the  company  to  exonerate  itself  from 
the  charge  of  negligence  on  proof  of  damages 
sustained  in  the  manner  mentioned,  and  this 
court  held  in  Engle  v.  Chicago,  M.  &  St.  P. 
R.  Co.  supra,  that  it  is  sufficient  to  allege 
the  facts  aa  indicated  in  the  statute  without 
specifying  the  respects  wherein  the  company 
has  been  negligent  in  setting  out  the  fire. 
But,  when  this  is  done,  we  have  discovered 
no  case  holding  £hat  plaintiff  may  rely  on 
other  grounds  of  negligence  than  those  al- 
leged, or  that  more  is  exacted  from  the  de- 
fendant to  entitle  it  to  a  verdict  than  a 
showing  of  freedom  of  negligence  in  the  re- 
spects charged   in   the   petition.     In   other 
words,  the  plaintiff  cannot  base  his  claim  on 
one  kind  of  negligence  and  recover  on  an- 
other, and  the  following  decisions  expressly 
so  decide:    Carter  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Go.  65  Iowa,  287,  21  N.  W.  607; 
Miller  v.  Chicago  &  N.  W.  R.  Co.  66  Iowa, 
364,  23  N.  W.  756;  Babcock  v.  Chicago  &  N. 
W.  R.  Co!  72  Iowa,  197,  28  N.  W.  644,  33 
K.  W.  628.    The  allegations  of  the  petition 
restrict  the  field  of  inquiry  to  the  grounds 
of  negligence  stated  therein,  and  all  really 
decided  in  Engle  v.  Chicago,  M.  &  St.  P.  R. 
Co.  supra,  was  that,  even  though  alleged  in 
the  petition,  the  burden  was  on  defendant 
to  show  itself  free  from  negligence  in  the 
respects    charged.      The    reference    to    the 
grounds  as  thus  specified  in   that  case   as 
"redundant"  was  not  accurate,  but,  as  none 
of  the  cases  last  cited  were  mentioned,  an 
intention  to  overrule  them  ought  not  to  be 
inferred,  especially  when  in  harmony  with 
elementary   rules   of   pleading.     It   follows 
that,  even  though  enough  was  shown  to  cast 
the  burden  of  proving  itself  free  from  negli- 
gence upon  defendant,  it  was  not  required  to 
do  mbre  than  refute  the  grounds  specified  in 
the  petition,  and  for  this  reason  the  court 
erred  in  granting  a  new  trial. 

2.  In  ruling  on  the  admissibility  of  evi- 
dence and  in  the  refusal  of  instructions  re- 
quested, the  court  held  the  damages  to  the 
building  and  machinery  therein  too  remote, 
and  for  this  reason  that  only  nominal  dam- 
ages could  be  recovered.  On  this  ground,  al- 
so, plaintiff  asked  a  new  trial,  but  this  was 
denied,  and  he  has  appealed  from  the  ruling. 
As  seen,  the  liability  of  a  telephone  company 
is  defined  by  statute,  but  the  damages  recov- 
erable must  be  the  proximate  result  of  the 
unreasonable  delay  proven.  The  duty  alleged 
to  have  been  violated  was  that  to  the  sub- 
scriber as  such,  and  not  owing  to  any  special 
undertaking  to  maintain  a  fire-alarm  system 
in  the  city.  Conceding  the  delay  of  the  em- 
ployees at  the  central  office  to  furnish  con- 
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nection  promptly  with  the  fire  department 
of  hose  company  No.  6  to  have  been  unrea- 
sonable, and  the  negligence  to  be  inferred 
therefrom   under   the   statute   unexplained, 
was  such  delay  the  proximate  cause  of  the 
loss?   If  BO,  a  new  trial  was  rightly  granted 
even  though  on  another  ground.    If  not,  the 
verdict  should  have  stood  and  judgment  have 
been  entered  thereon.    The  fire  was  the  pri- 
mary cause  of  the  loss.    The  defendant  did 
not  start  it,  or  have  aught  to  do  with  its 
origin.     The  charge  against  it  is  that  the 
negligence  intervened  as  the  efficient  cause, 
in  the  omission  to  do  that  which  would  have 
resulted  in  the  extinction  of  the  fire.     Of 
course,  if  the  failure  to  put  out  the  fire  was 
the  direct  and  natural  consequence  of  the 
unreasonable  delay  in  making  the  connec- 
tion, then  there  could  be  no  doubt  as  to  de- 
fendant's liability.    But  several  links  in  the 
chain  of  sequences  are  involved  in  doubt  and 
speculation.    The  fire  was  burning  not  only 
before  plaintiff  reached  the  receiver,  but  be- 
fore he  was  awakened  by  his  wife,  who  had 
heard  the  crackling  of  fiames.     Conceding 
that  he  was  at  the  telephone  nine  or  ten 
minutes,  though  minutes  seem  hours  at  such 
times,  and  that  connection  was  made  at  the 
central  office  within  two  minutes  thereafter, 
yet,  as  the  hose  company  had  been  notified 
by  another,  there  could  not  have  been  a  de- 
lay of  over  more  than  ten  or  twelve  minutes, 
and,  when  the  firemen  arrived,  the  fire  was 
beyond  control.     At  what  time  must  they 
have  been  on  the  ground  to  have  saved  the 
property  7  No  one  can  answer  save  from  con- 
jecture.    All  realize  that  in  such  emergen- 
cies time  is  precious,  but  who  can  say  from 
the  situation  as  presented  in  this  case  how 
many  minutes  meant  the  loss  of  the  plain- 
tiff's property?    Suppose  the  connection  at 
the  central  office  had  been  made  promptly, 
would   the   fireman    in   charge   of   the   fire 
station     have     responded     promptly     and 
promptly  have  rung  the  fire  bell?    Would 
the  members  of  the  department  have  heard 
and  promptly  have  repaired  to  the  scene? 
Was  the  apparatus  for  extinguishing  the  fire 
in  working  order  and  the  water  supply  ac- 
cessible and  sufficient?    Would  all  of  these 
intervening  agencies  have  operated  harmo- 
niously and  efficiently  and  with  such  prompt- 
ness as  to  have  put  out  the  flames  in  time  to 
have  avoided  a  total  loss?   Manifestly  these 
are  matters  of  speculation,  and  yet  all  this 
must  be  assumed  if  the  loss  is  to  be  traced 
to  defendant's  negligence.    Each  of  these  in- 
dependent   agencies    necessarily    must    be 
linked   together  in  a  line   of  causation  in 
order  to  connect  it  with  the  loss.    None  of 
them  were  under  the  direction  or  control  of 
the  telephone  company.    Moreover,  how  far 
the  fire  had  spread  at  the  time  the  firemen 
would  have  been  likely  to  have  reached  the 
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scene  had  the  connection  been  promptly 
made  is  left  by  the  evidence  a  matter  of 
speculation  merely.  And  then  there  are  the 
weather  conditions  and  the  character  of  the 
material  to  be  taken  into  account.  After  the 
experience  of  ages,  fighting  fire,  even  with 
modern  machinery  and  apparatus,  is  pre- 
carious business,  and  uncertain  in  its  re- 
sults. Had  everything  worked  out  as  calcu- 
lated, after  the  fire  was  over  probably  some 
of  the  building  and  machinery  might  have 
been  saved.  But  the  basis  for  a  legal  infer- 
ence of  this  kind  was  not  furnished  by  the 
evidence.  The  negligence  of  the  telephone 
company  may  be  ascertained,  but  that  falls 
short  of  connecting  it  with  the  loss  which 
is  only  possible  through  agencies  entirely  in- 
dependent. If  it,  as  the  dominating  force, 
acted  through  the  intervening  agencies,  as 
mere  instruments  or  vehicles  in  a  natural 
line  of  causation,  to  the  loss,  there  would 
be  ground  for  saying  defendant  was  liable. 
But  the  intervening  agencies  were  independ- 
ent, and  what  might  have  happened  pure 
matter  of  speculation.  The  situation  differs 
from  that  in  which  a  hose  through  which 
water  is  being  poured  on  a  fire  is  cut  and, 
because  thereof,  the  flames,  which  were  being 
extinguished,  consume  the  property;  for 
there  the  wrong  is  in  preventing  the  fire 
department  when  actually  engaged  in  extin- 
guishing the  fire  from  accomplishing  its  de- 
sign. The  circumstance  that  the  firemen  act 
voluntarily  affords  the  wrongdoer  no  excuse. 
Whatever  the  instrumentalities,  his  act  is 
the  direct  cause  of  shutting  oflf  the  water 
supply.  Thus,  in  Metallic  Compression  Cast- 
ing Co.  V.  Fitchburg  R.  Co.  109  Mass.  277, 
12  Am.  Rep.  689,  the  plaintiiT's  manufac- 
turing plant  caught  fire,  and  the  hose  was 
extended  across  defendant's  track  and  con- 
nected with  the  hydrant.  The  water  de- 
rived therefrom  was  applied  to  the  fire  so 
as  to  diminish  it,  with  the  probability  that 
it  would  have  been  extinguished  in  a  short 
time,  when  a  freight  train  came  along,  and, 
though  duly  warned,  carelessly  ran  over  the 
hose,  and  injured  it  so  that  it  could  not  be 
seasonably  repaired,  and  the  plant  was  con- 
sumed. The  defendant  was  held  liable  on 
the  principle  that,  to  extinguish  fire,  fire- 
men were  authorized  to  take  ppssession  of 
the  right  of  way.  Though  the  hose  was 
not  plaintiff's  property  nor  the  firemen  its 
employees,  they  were  actually  furnishing 
water  to  plaintiff,  and  thereby  extinguishing 
the  fire,  and  were  rendering  the  same  serv- 
ice as  if  hired  by  it  and  using  its  hose.  Cut- 
ting off  the  supply  in  these  circumstances 
was  "as  really  an  interference  with  the 
plaintiff's  possession  as  if  they  held  the 
possession  imder  a  deed  and  as  if  the  men 
were  laboring  under  a  contract."  The  wrong 
was  held  to  have  been  the  proximate  cause. 
28  L.K.A.(N.S.) 


This  case  was  followed  in  Little  Rock  Trac- 
tion &  Electric  Co.  v.  McCaskill,   75  Ark. 
133,   70  L.R.A.  680,  112  Am.  St.  Rep.  48. 
86  S.  W.  997.    See  Mott  v.  Hudson  River  R. 
Co.  1  Robt.  586.    In  Kieman  v.  Metropoli- 
tan  Constr.   Co.   170  Mass.   378,  49   N.  E. 
648,  the  defendant  interfered  with  the  use 
of  a  hydrant  by  the  firemen,  delaying  the 
connection   of   the  hose   therewith   ao   that 
the  plaintiff's   house  was   destroyed,   when 
but  for  such  interference  probably  it  would 
have  been  saved.    The  defendant  was  held 
liable,  the  court  saying  that,  though  "there 
was  no  obligation  upon  the  city  to  extin- 
guish the  fire,  it  does  not  follow  that  the 
plaintiff  was  not  deprived  of  anything  to 
which  she  had  a  legal  right  if  the  defendant 
obstructed  the  fireman  in  getting  water  from 
the  hydrant.    She  has  a  legal  right  to  have 
firemen  get  the  water,  if  they  choose  to  do 
so,  from  a  supply   provided  especially  for 
that   purpose,    and,    while    the    obstruction 
.     .     .    may  not  have  been  a  crime,    .    .    . 
it  was  a  tortious  and  wrongful  interference 
with  persons  engaged  in  putting  out  a  fire." 
In  these  cases  stress  is  laid  on  the  circum- 
stances   that,   though    the   firemen  or  city 
may  not  be  under  legal  obligation  to  extin- 
guish the  fire    (Tainter  v.   Worcester,  123 
Mass.  311,  25  Am.  Rep.  90),  they  were  ac- 
tually  engaged    therein,   and,   but  for  the 
direct  interference  with  the  hose  or  hydrant 
would  have  extinguished  the  fire.    It  seems 
unnecessary  to  elaborate  on  the  distinction 
between  these  cases  and  that  at  bar, — ^be- 
tween direct  interference  with  the  work  of 
extinguishing  fire  actually  in  progress  and 
the  negligent  omission  of  being  instrumental 
in  procuring  such  work  to  be  undertaken  by 
others.     Enough  has  been  said  to  indicate 
our  conclusion  that  the  damages  proposed  to 
be  proven  were  remote  and  speculative  in 
character,    and  the   court   rightly  so  held, 
Lebanon,   L.   &   L.   Teleph.   Co.  v.  Lanbam 
Lumber  Co.  131  Ky.  718,  21  L.R,A.(N.S.) 
115,  115  S.  W.  824,  is  directly  in  point.    Ii 
follows  that  the  court  erred  in  ordering  a 
new  trial. 

Reversed  on  defendant's  appeal.    Affirmed 
on  plaintiff's   appeal. 


KENTUCKY  COURT  OF  APPEALS. 

EQUITABLE  LIFE  ASSURANCE  SOCIE- 
TY  OF  THE  UNITED  STATES,  Appt, 

V. 

JOHN  G.  WINN. 

(—  Ky.  — ,  126  S.  W.  153.) 

Parties  —  acconnting  by  insurance  com- 
pany —  other  policy  holders. 

1.  The  other  members  of  the  class  are  not 
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necessary  parties  to  a  suit  by  the  holder  of 
a  tontine  policy  of  life  insurance  against 
the  insurer  for  an  accounting  of  the  amount 
due  on  his  policy. 

Pleading  •»  immaterial  denial  •»  strik- 
ing. 

2.  A  mere  denial  in  a  suit  by  the  holder  of 
a  tontine  insurance  policy  to  compel  an  ac- 
counting of  the  amount  due  on  the  policy, 
that  its  books  would  show  the  amount  to  be 
due  which  is  claimed  by  plaintifT,  is  not  a 
good  defense  to  the  suit,  and  will  be  stricken 
out  of  the   answer. 

Insurance  —  tontine  policy  —  right  to 
acconnting. 

3.  The  holder  of  a  tontine  life  insurance 
policy  is  entitled,  upon  its  maturity,  to  an 


accounting  by  the  insurer  of  the  amount  due 
upon  it. 

Same  —  refusal  to  account  —  right  to 
judgment. 

4.  In  case  an  insurance  company  refuses 
to  render  an  account  to  the  holder  of  a  ton- 
tine policy,  of  the  amount  due  on  the  policy, 
the  court  may  enter  judgment  against  it 
for  the  amount  alleged  to  be  due  by  the 
policy  holder. 

(March  18,  1910.) 

APPEAL  by  a  defendant  from  a  judgment 
of   the  Circuit  Court  for   Montgomery 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 


yote.  —  Right  of  policy  holder  to  an  aC' 
counting  l>y  insurer. 

The  principle  upon  which  the  above  deci- 
sion rests,  that  the  holder  of  a  tontine  policy 
IB  entitled  to  an  accounting  by  the  insurer 
at  the  expiration  of  the  period,  was  declared 
to  be  the  law  in  Pierce  v.  Equitable  Life 
Assur.  Soc.  145  Mass.  66,  1  Am.  St.  Rep. 
433, 12  N.  E.  858,  and  in  Peters  v.  Equitable 
Life  Assur.  Co.  196  Mass.  143,  81  N.  E. 
964  (on  subsequent  appeal  200  Mass.  579, 
86  X.  £.  885),  under  a  statute  giving  juris- 
diction in  equity  upon  accounts  "where  the 
nature  of  the  account  is  such  that  it  cannot 
be  conveniently  or  properly  adjusted  or 
settled  in  an  action  at  law." 

And  in  Fuller  v.  Knapp,  24  Fed.  100,  the 
court  entertained  a  bill  by  the  holder  of  a 
tontine  policy  for  discovery  and  account- 
\T\g,  declaring  it  to  be  unnecessary  to  de- 
cide whether  the  bill  would  be  maintainable 
if  discovery  were  not  sought,  and,  upon  a 
subsequent' hearing  (37  Fed.  163),  decreed 
an  accounting. 

On  the  other  hand,  in  Everson  v.  Equita- 
ble Life  Assur.  Co.  68  Fed.  258,  affirmed 
upon  the  opinion  of  that  court  in  18  C.  C. 
A.  251,  39  U.  S.  App.  34,  71  Fed.  570,  it 
was  held  that  the  holder  of  a  semi-tontine 
poh'ey  who  was  dissatisfied  with  the  amount 
apportioned  to  him  by  the  insurer  could 
not  maintain  a  bill  for  an  accounting  and 
discovery,  in  the  absence  of  suflicient  alle- 
^tions  of  fraud,  inasmuch  as  the  relation 
Mween  him  and  the  insurer  was  that  of 
debtor  and  creditor  merely,  and  involved  no 
trust  relation. 

And  the  nature  of  the  relationship  ns 
debtor  and  creditor  merely  was  also  the 
ffround  of  the  decision  in  Uhlman  v.  New 
York  L.  Ins.  Co.  109  N.  Y.  421,  4  Am.  St. 
Rep.  482,  17  N.  E.  363,  holding  that  a 
holder  of  a  tontine  policy  was  not,  at  the 
expiration  of  the  period,  entitled  to  an  ac- 
counting, in  the  absence  of  any  evidence  of 
misappropriation,  wrong  doing,  or  mistake 
on  the  part  of  the  insurer. 

And  m  Hunton  v.  Equitable  Life  Assur. 
Soc.  45  Fed.  661,  it  was  held  without  dis- 
cussion that  a  policy  holder  was  not  en- 
titled to  an  accounting  from  the  insurer,  in 
the  absence  of  any  other  ground  of  equitable 
'i»  LR.A.(N.S.) 


jurisdiction.  It  may  be  noted  here  that  the 
court  also  held  that  the  Massachusetts 
statute  upon  which  the  Massachusetts  court 
in  the  two  cases  from  that  jurisdiction,  al- 
ready cited,  relied  as  giving  jurisdiction, 
did  not  extend  the  equity  jurisdiction  of 
the  Federal  courts,  e^en  in  suits  removed 
from  the  state  courts. 

The  Supreme  Court  of  the  United  States 
seems  to  have  gone  to  an  extreme  in  denying 
such  relief  to  a  policy  holder,  since  in 
Equitable  Life  Assur.  Soc.  v.  Brown,  213 
U.  S.  25,  53  L.  ed.  682,  29  Sup.  Ct.  Rep. 
404,  reversing  81  C.  C.  A.  1,  151  Fed  3,  10 
A.  &  E.  Ann  Cas.  402,  reversing  142  Fed. 
835,  it  was  held  that  frauds  and  misman- 
agement by  the  officers  and  directors  of  a 
mutual  life  insurance  company  did  not  en- 
title a  policy  holder  to  an  accounting  and 
distribution  of  the  surplus  in  any  other 
manner,  or  at  any  other  time,  or  in  any 
other  amounts,  than  as  provided  for  in  the 
contract  of  insurance,  where,  by  such  con- 
tract, he  was  entitled  to  participate  equita- 
bly in  the  distribution  oi  some  part  of  the 
surplus  according  to  such  principles  and 
methods  as  should  be  adopted  by  the  in- 
surer, in  the  absence  of  any  trust  relation- 
ship being  shown  between  the  insurer  and 
the  policy  holder. 

In  Fry  v.  Provident  Sav.  Life  Assur. 
Soc.  (Tenn.)  38  S.  W.  116,  it  was  held  that 
the  holder  of  a  tontine  policy  could  not 
maintain  an  action  for  an  accounting  be- 
fore the  expiration  of  the  period  of  time 
during  which  he  was  to '  remain  a  policy 
holder  in  order  to  share  in  the  surplus,  but 
no  opinion  was  intimated  as  to  his  right  to 
maintain  such  an  action  then. 

Under  a  statute  providing  that  no  decree 
for  an  accounting  by  insurance  companies 
should  be  made  or  granted  otherwise  than 
upon  the  application  of  the  attorney  gen- 
eral, a  policy  holder  has  no  legal  capacity 
to  maintain  such  an  action.  Swan  v.  Mutual 
Reserve  Fund  Life  Asso.  155  N.  Y.  9,  49 
N.  E.  258;  GreefT  v.  Equitable  Life  Assur. 
Soc.  160  N.  Y.  19,  46  L.R.A.  288,  73  Am. 
St.  Rep.  659,  54  N.  E.  712;  Hackett  v. 
Equitable  Life  Assur.  Soc.  50  App.  Div.  266, 
63  N.  Y.  Supp.  1092;  Buford  v.  Equitable 
Life  Assur.  Soc.  98  N.  Y.  Supp.  152. 
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due  under  a  certain  tontine  policy  of  life  in- 
surance.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  A.  Judy,  Liewls  Apper- 
8on,  and  Humphrey  &  Humphrey,  for 
appellant : 

As  defendant  denied  plaintiff's  right  to  an 
accounting,  it  was  necessary  for  plaintiff  to 
prove  that  he  was  entitled  to  an  accounting, 
which  proof  plaintiff  failed  to  make. 

1  Cyc.  Law  &  Proc.  pp.  444,  446;  Colum- 
bian Equipment  Co.  v.  Mercantile  Trust  & 
D.  Co.  61  C.  C.  A.  33,  113  Fed.  23;  Baltimore 
Steam  Packet  Co.  v.  Williams,  94  Va.  422, 
26  S.  E.  841. 

The  relation  between  the  parties  was  not 
that  of  agency  or  of  trust,  but  that  of  con- 
tract. 

Uhlman  v.  New  York  L.  Ins.  Co.  109  N. 
Y.  421,  4  Am.  St.  Rep.  482,  17  N.  E.  363; 
Hunjton  y.  Equitable  Life  Assur.  Soc.  45 
Fed.  661;  Everson  v.  Equitable  Life  Assur. 
Co.  68  Fed.  258;  Watts  v.  Equitable  Life  As- 
sur. Soc.  65  Misc.  454,  105  N.  Y.  Supp.  363 ; 
Equitable  Life  Assur.  Soc.  v.  Brown,  213 
U.  S.  26,  53  L.  ed.  682,  29  Sup.  Ct.  Rep.  404. 

Equity  will  not  decree  an  accounting  on 
the  ground  that  accounts  are  complicated, 
where  it  would  work  a  hardship  on  the  de- 
fendant. 

Uhlman  v.  New  York  L.  Ins.  Co.  and  Hun- 
ton  y.  Equitable  Life  Assur.  Soc.  supra;  Ev- 
erson y.  Equitable  Life  Assur.  Co.  68  Fed. 
261;  Equitable  Life  Assur.  Soc.  v.  Brown, 
supra. 

Mr.  Robert  H«  l^lnn  for  appellee. 

Nnnn,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  the  question  of  the 
right  of  a  holder  of  a  tontine  policy  of  life 
insurance  to  have  from  the  insurer  an  ac- 
counting of  the  funds  to  be  apportioned  to 
the  policy. 

Appellee,  John  G.  Winn,  in  July,  1884, 
took  out  a  life  insurance  policy  in  the  Equi- 
table Life  Assurance  Society  of  the  United 
States  for  tlie  sum  of  $3,000,  for  which  he 
agreed  to  pay  and  did  pay  as  premiums  $82.- 
17  a  year  for  twenty  years.  The  following 
is  a  provision  of  the  contract  of  insurance: 
"That  upon  the  completion  of  the  tontine 
period,  on  July  19,  1904,  provided  this  poli- 
cy shall  not  have  been  terminated  previous- 
ly by  lapse  or  death,  said  John  G.  Winn  shall 
have  the  option  either:  First,  to  withdraw 
in  cash  this  policy's  entire  share  of  the  as- 
sets, i.  e.,  the  accumulated  reserve,  which 
shall  be  eleven  hundred  and  twenty-nine  yYiy 
dollars,  and  in  addition  thereto,  the  surplus 
apportioned  by  this  society  to  this  policy; 
secondly,  to  convert  the  same  into  a  paid-up 
policy  for  an  equivalent  amount,  provided 
always  that  if  the  amount  of  said  paid-up ' 
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policy  shall  exceed  the  original  amount  of 
the  assurance,  a  satisfactory  certificate  of 
good  health  from  one  of  the  society's  medical 
examiners  shall  be  required;  thirdly,  to  con- 
tinue the  assurance  for  the  original  amount, 
and   apply   the   entire   tontine   dividend  to 
the  purchase  of  an  annuity,  the  amount  de- 
rived from  such  annuity,  together  with  the 
annual  dividend  on  this  policy,  shall  be  paid 
in  cash  to  said  John  G.  Winn  or  assigns;  or, 
fourthly,  to  withdraw  in  cash  the  share  of 
the  accumulated  surplus  apportioned  by  said 
society  to  this  policy,  and  continue  the  poli- 
cy in  force  on  the  ordinary  plan."    Upon  the 
completion  of  the  tontine  period,  the  insured 
wrote  the  society,  asking  what  the  cash  val- 
ue of  his  policy  then  was,  and  exercised  the 
first  option  under  clause  6  quoted  above.  The 
society  wrote  him  in   answer   that  the  ac- 
cumulated reserve,  which  was  stipulated  in 
the  policy  to  be  $1,129.06,  plus  the  surplus 
apportioned  by  the  society  to  the  policy,  was 
$1,824.54,  which  was  represented  to  be  the 
cash  surrender  value  of  the  policy,  and  which 
amount  the  society  would  give  him  for  the 
policy.      Appellee    accepted   the  sum    men- 
tioned, relying  upon  the  society's  represen- 
tations concerning  the  amount  properly  ap- 
portioned to  the  policy,  and  surrendered  the 
policy  to  the  society.    On  August  21,  1907, 
appellee^  filed  this  action  for  an  accounting. 
The  petition,  after  setting  forth  formal  state- 
ments, the  terms  of  the  policy,  the  fact  that 
the  plaintiff  had  persisted  as  a  member  or 
policy  holder  for  the  full  tontine  period,  pay- 
ing all  the  premiums,  his  application  under 
the  first  option  of  the  fifth  clause  of  the  con- 
tract for  settlement,  and  the  defendant's  rep- 
resentation of  the  amount  apportionable  to 
the  policy,  he  then  pleaded:     "And  that,  in 
reliance  upon  said  statement  as  true,  this 
plaintiff  was  misled,  and   fraudulently  in- 
duced to,  and  did,  surrender  said  contract 
to  said  society,  and  to  accept  said  sum  in 
payment  therefor,  which  he  did  in  ignorance 
of  the  true  sum  owing  him ;  that  the  amount 
or  sum  actually  due  this  plaintiff  on  said 
July  19,  1904,  was  and  is  known  to  the  de- 
fendant society,  and  will  and  can  be  shown 
by  its  books."     Plaintiff   (appellee)  prayed 
for  an  accounting  against  the  society  and  a 
judgment  for  such  sum  as  might  be  due  him, 
or,  on  failure  of  such  accounting,  for  a  judg- 
ment against  the  society  for  $775.46,  which 
it  was  alleged  was  the  true  sum  due  to  be  ap- 
portioned to  the  plaintiff's  policy  out  of  the 
funds  apportionable  thereto.     To  this  peti- 
tion the  appellant  interposed  a  special  de- 
murrer for  lack  of  proper  parties,  and  a  gen- 
eral demurrer. 

The  special  demurrer  was  properly  over- 
ruled. While  the  insurer  was  a  trustee  in  a 
sense  for  the  policy  holders,  to  invest  and  ap- 
portion the  sums  constituting  the  surplus, 
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it  was  not  Decessary  that  all  the  class  be 
made  parties  to  the  suit  for  an  accounting 
brought  by  one  of  them.  This  suit  was  not 
for  a  winding  up  of  the  society,  nor  for  the 
distribution  of  its  funds.  It  was  only  to 
have  ascertained  the  plaintifTs  proportion 
due  under  his  contract.  This  suit  can  prop- 
erly be  maintained  without  the  presence  of 
the  other  policy  holders  of  that  class.  The 
demurrers  were  each  overruled.  The  appel- 
lant then  answered.  Its  answer  was  a  trav- 
erse of  each  allegation  of  the  petition  save 
such  as  set  out  the  corporate  existence  of 
the  appellant,  the  execution  and  terms  of  the 
contract,  the  payment  of  the  premiums,  and 
the  plaintiff's  election  and  the  settlement 
had  thereunder.  A  motion  was  made  by  the 
plaintiff,  and  in  part  sustained  by  the  court, 
to  strike  from  the  answer  certain  of  its  alle- 
gations in  the  form  of  denials  of  parts  of  the 
petition;  for  example:  "And  it  states  that 
the  amount  or  sum  to  the  plaintiff  on  said 
date  was  the  sum  of  $1,824.54,  and  no  more. 
Defendant  denies  that  any  other  or  different 
sum  can  be  shown  by  this  defendant's  books 
to  be  due  to  the  plaintiff."  Again :  "This 
defendant  denies  that  the  plaintiff  is  entitled 
to  a  showing  from  the  defendant  society,  or 
an  accountin<r.  It  denies  that  any  trust  or 
agency  existed  as  between  this  defendant 
and  plaintiff,  and  it  denies  that  the  plaintiff 
is  entitled  to  any  showing  or  any  accounting 
of  any  alleged  trust  or  agency,  or  that  the 
plaintiff  is  entitled  to  any  showing  or  ac- 
counting for  the  purpose  of  ascertaining  any 
amount  alleged  to  be  due  the  plaintiff.''  Sec- 
tion 95,  Civ.  Code  Prac,  states  that  an  an- 
swer may  contain  a  traverse.  In  subsection 
7,  §  113,  Civ.  Code  Prac,  it  is  stated  that 
a  traverse  is  a  denial  by  a  party  of  facts  al- 
lejFed  in  an  adverse  pleading.  Counsel  for 
appellant  say:  "We  are  at  a  loss  to  under- 
stand upon  what  principle  this  motion  was 
sustained."  A  traverse  must  negative  every 
material  fact  in  the  adverse  pleading,  to  con- 
stitute a  complete  defense.  If  any  material 
fact  is  not  put  in  issue,  it,  being  admitted, 
precludes  the  pleader  from  denying  obliga- 
tions implied  by  law  upon  such  admitted 
facta.  Appellant  did  not  deny  the  issual  of 
the  policy,  its  engagements,  the  performance 
by  the  plaintiff  of  its  conditions,  his  selec- 
tion of  an  option  under  its  terms,  the  settle- 
ment made,  and  the  representations  on  which 
it  was  made.  When  so  much  was  admitted, 
tiie  law  imposed  upon  appellant  the  duty  of 
keeping  accounts  with  its  policy  holders, 
from  which  it  could  be  ascertained  what 
was  due  to  be  apportioned  among  them  ac- 
cording to  the  terms  of  the  contracts.  The 
defendant  did  not  deny  that  it  had  kept  such 
Iwoks.  Nor  did  it  deny  that  the  books  would 
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disclose  the  true  account.  It  merely  denied 
that  they  would  show  that  plaintiff  was  en- 
titled to  the  sum  claimed  by  him  in  the  suit. 
If  defendant  did  keep  books  by  which  the 
true  state  of  accounts  of  the  policy  holders 
of  the  plaintiff's  class  belonged,  then,  in  an 
action  in  equity  for  an  accounting,  it  was  in- 
cumbent on  appellant  to  disclose  what  the 
books  did  show  in  that  respect.  If  it  did 
not  keep  such  books,  a  denial  that  its  books 
showed  any  sum  due  the  plaintiff  is  mani- 
festly a  bad  plea.  In  an  action  upon  a  note, 
it  is  usual  and  necessary  to  allege  that  the 
defendant  promised  and  agreed  to  pay  the 
note;  but,  unless  defendant  denies  its  execu- 
tion, his  denial  of  his  promise  and  agreement 
to  pay  is  bad.  He  would  thereby  deny  the 
law.  Here  the  law  likewise  imposes  cer- 
tain duties  and  obligations  upon  the  insur- 
ance company  who  undertake  for  pay  to  in- 
vest its  policy  holders'  fund  in  an  enter- 
prise, such  as  a  tontine  policy  of  life  insur- 
ance. The  company  cannot  satisfy  its  con- 
tract by  saying  that  it  apportioned  to  the 
policy  all  that  was  due  under  it.  It  must 
show  what  was  due  under  it, — how  ascer- 
tained, and  from  what  sources, — else  it  be- 
comes the  judge  as  well  as  contracting  party. 
The  motion  to  strike  from  the  answer  was 
properly  sustained. 

The  court  then  ruled  the  defendant  to 
make  its  answer  more  specific.  The  order  is 
as  follows:  "The  said  defendant  is  now  or- 
dered and  required  to  make  the  allegation 
of  its  answer  herein  more  specific  and  cer- 
tain; further,  that  by  its  answer  it  give  a 
full,  true,  complete,  and  accurate  accounting 
of  all  its  transactions  relative  to  the  policy 
sued  on ;  further,  that  it  show  all  premiums 
collected  from  the  class  to  which  the  said 
policy  belongs;  further,  that  it  show  the 
deaths  in  said  class;  further,  that  it  be  re- 
quired to  show  the  expenses  and  losses  of  its 
business  apportionable  to  said  class ;  further, 
that  it  show  the  number  in  said  class  and 
the  amounts  received  from  each;  further, 
that  it  show  the  interest  earnings,  if  any, 
on  the  sums  or  funds  belonging  to  said  class 
which  were  invested  by  the  defendant;  fur- 
ther, to  show  the  funds  contributed  by  said 
class  and  the  plaintiff  to  the  general  surplus 
assets  of  said  company;  further,  to  disclose 
by  its  answer  in  full,  free,  and  accurate  ac- 
counting of  all  its  transactions,  earnings, 
accumulations,  expenses,  dividends,  receipts 
from,  payments  to,  and  each  and  every  fact 
appertaining  and  incident  to  a  correct  finan- 
cial  statement  of  the  accounts  of  that  ton 
tine  class  of  which  the  plaintiff  was  a  mem- 
ber; and  to  show  by  said  statement  each  and 
all  of  said  facts  as  to  the  plaintiff  to  which 
the  defendant  objects  and  excepts."  The  4^* 
36 
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fendknt  refused  to  comply  with  the  order  of 
the  court,  whereupon  judgment  was  entered 
for  the  plaintiff  for  the  sum  prayed  for  in  the 
petition.  Where  one  party  is  due  to  account 
to  another,  his  refusal  to  do  so  warrants  the 
presumption  against  him  most  favorable  to 
his  adversary  from  the  then  state  of  the  re- 
cord; for  it  is  to  be  supposed  that,  rather 
than  suffer  default  upon  the  matter  express- 
ly charged,  the  party  accused  would  answer 
so  as  to  reduce  the  amount  could  he  do  so 
conscientiously.  Accordingly  it  is  held  that 
the  court  may  enter  decree  upon  such  default 
and  contumacy,  treating  it  as  an  admission 
against  his  interest  by  the  party,  and  afford- 
ing a  sufficient  quantity  of  evidence  to  jus- 
tify the  chancellor  in  so  proceeding  to  judg- 
ment. Neal  V.  Keel,  4  T.  B.  Mon.  302;  Pe- 
terson V.  Poignard,  8  B.  Mon.  309;  Potter  v. 
Porter,  33  Ky.  L.  Rep.  129,  109  S.  W.  344; 
United  States  L.  Ins.  Co.  v.  Spinks,  29  Ky. 
L.  Rep.  960,  13  L.R.A.(N.S.)  1063,  96  S.  W. 
889. 

A  tontine  contract  of  insurance  is  more 
than  a  policy  of  life  insurance.  In  addition, 
it  is  an  agreement  on  the  part  of  the  insurer 
to  hold  all  the  premiums  collected  on  the  pol- 
icies forming  that  class  for  the  specified  pe- 
riod, which  is  called  the  tontine  period  or 
period  of  distribution,  and,  after  paying 
death  losses,  expenses,  and  other  losses  out 
of  the  fund  so  accumulated,  to  divide  the  re- 
mainder among  those  who  are  alive  at  the 
end  of  the  tontine  period,  and  who  have 
maintained  their  policies  in  force.  The  pre- 
miums include  a  sum  which  at  interest  at 
4i  per  cent  compounded  will,  at  the  end  of 
the  expiration  of  the  expectancy  of  the  life 
of  the  insured,  pay  to  his  estate  the  principal 
sum  insured,  which  is  called  the  reserve  of 
the  policy.  That  is  always  provided  for  and 
always  collected  in  each  life  insurance 
premium.  In  addition,  another  sum  is  in- 
cluded in  the  ])reminm,  called  the  "nlortu- 
ary  fund,"  which  pays  the  death  losses  of 
that  per  cent  who  die  before  the  expiration 
of  their  life  expectancies.  Their  aggregate 
is  the  flat  or  level  cost  of  insurance.  Then 
there  is  added  a  sum  to  cover  cost  of  con- 
ducting the  business,  and  for  such  losses  as 
may  occur  from  other  causes  than  death  of 
policy  holders.  This  "loading**  of  the  pre- 
mium is  more  or  less  arbitrary.  All  excess 
above  costs,  expenses,  losses,  death  claims, 
and  the  reserve  constitute  what  is  known  as 
the  "surplus,"  which  may  also  include  sums 
realized  from  interest  received  upon  the  re- 
serves at  a  greater  rate  than  that  upon 
which  it  was  calculated,  as  well  as  from  the 
death  rate  in  a  given  year  being  less  than 
tlie  experience  justified  as  certainly  expected. 
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At  any  rate,  this  surplus  is  regarded  as  be- 
longing equitably  to  those  policy  holders  who 
contribute  it.  In  tontine  insurance  all  who 
contribute  agree  that,  instead  of  apportion- 
ing it  among  them  all,  it  may  be  apportioned 
among  those  who  outlive  the  period  of  dis- 
tribution. Tlie  insurer  undertakes  to  hainlie 
the  fund  for  the  parties.  Its  pay  is  in  the 
costs  and  expenses  which  it  charges  as  toll. 
The  balance  not  only  belongs  equitably  to 
those  contributing  to  it,  according  to  the 
terms  of  their  contracts,  but  the  insurance 
company  agrees  to  so  apportion  it  among 
them.  Now,  why  should  it  not  keep  its  con- 
tract? To  keep  it  faithfully  and  honestly, it 
is  required  to  keep  books  of  account  Oth- 
erwise its  apportionment  would  be  a  mere 
guess,  even  if  it  rose  to  that  dignity.  It  is 
a  trustee,  an  agent  of  those  for  whom  it  has 
essayed  to  act.  It  will  not  be  heard  to  say 
that  it  would  be  too  troublesome  to  keep  the 
accounts,  or  would  cost  too  much  to  render 
the  parties  a  true  statement,  or  on  that  ac- 
count be  impracticable  to  show  to  a  court  of 
chancery  in  a  suit  for  accounting  the  state 
of  the  books. 

Nor  are  we  impressed  that  it  is  an  imprac- 
ticable matter  to  exhibit  the  state  of  ac- 
counts, if  they  are  kept.  If  the  directors  of 
the  society  act  intelligently  and  sincerely  in 
apportioning  the  surplus  among  those  whom 
they  have  undertaken  to  apportion  it  to, 
they  must  have  before  them  when  they  act 
substantially  the  same  data  called  for  by  the 
order  of  the  court  in  this  case.  Any  less 
would  be  such  neglectful  conduct  as  amounti 
to  bad  faith.  If  they  had  the  data  when  the 
apportionment  was  made,  then  the  same  ma- 
terial could  be  furnished  to  the  court  The 
defendant  ought  not  be  heard  to  say  thai  he 
has  undertaken  to  deal  with  so  many  people 
that  it  cannot  find  the  time  to  make  them 
any  showing  of  how  it  haa  conducted  their 
business,  or  that  its  magnitude  is  such  it 
cannot  afford  to  either  keep  accurate  and  in- 
telligible books  of  account,  or  have  state- 
ments made  up  from  them  in  a  case  in  which 
a  party  is  justly  and  legally  entitled  to  it 
This  primary  accounting  does  not  necessarily 
involve  giving  the  name,  niimber,  amount, 
and  so  forth  of  each  policy.  But  a  fair  and 
explicit  classification  of  the  heads  of  items 
stated  in  the  aggregate,  and  subject  to  im- 
peachment, should  have  been  furnished 
along  the  line  indicated  in  the  circuit  court's 
order.  The  refusal  was  just  ground  for  the 
action  of  the  court  in  entering  the  judgment 
appealed  from. 

Affirmed. 

Petition  for  rehearing  denied* 
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IOWA  SUPREME  COURT. 

FRED  H.  WINSLOW 

V. 

COMMERCIAL     BUILDING     COMPANY, 

Appt. 

(—  Iowa,  — ,  124  N.  W.  320.) 

Master  —  injury    by    lire   escape  —  con- 
struction by  Independent  contractor. 

1.  The  owner  of  a  building  cannot  avoid 
liability  for  injury  to  his  servant  through 
the  fall,  because  of  improper  fastenings,  of 
a  fire  escape  upon  which  he  was  employed 
in  the  performance  of  his  duties,  merely 
because  it  was  erected  by  an  independent 
contractor  selected  with  due  care. 

Trial  —  question  for  jury  —  master's  in- 
spection of  appliances. 

2.  The  question  is  for  the  jury  whether  or 
not  reasonable  inspection,  on  the  part  of  the 
owner  of  a  building,  of  a  fire  escape  which 
had  been  erected  by  an  independent  con- 
tractor, would  have  revealed  a  defect  in  the 
fastenings  and  permitted  the  defect  to  be 
remedied  prior  to  the  injury  of  a  servant 
through  the  attempted  use  of  the  appliance, 
for  which  the  owner  is  sought  to  be  held 
liable. 

Master  —  unsafe     fire    escape  —  inspec- 
tion —  measure  of  duty. 

3.  A  mere  superficial  inspection,  by  the 
owner  of  a  building,  of  a  fire  escape  placed 
on  the  building  by  an  Independent  con- 
tractor, is  not  sufficient  per  se  to  relieve  him 
from  liability  for  injury  to  a  servant  who, 
in  attempting  to  use  the  device,  is  injured 
bv  its  fall  because  the  fastenings  are  let  into 
the  wall  just  far  enough  to  hold  it  in  place 
until  it  has  passed  inspection. 

Same  —  delegation  of  duty. 

4.  A  master  cannot  delegate  to  an  inde- 
pendent contractor  power  to  exercise  the 
care  to  make  devices  safe  for  servants 
which  the  law  imposes  upon  him  as  a  per- 
sonal obligation. 

(January  18,  1910.) 

iPPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Blackhawk  Coun- 
ty in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Carr,  Carr,  A  £vans  and  J.  E. 
Williams  for  appellant. 

Note.  —  As  to  liability  o4  employer  after 
l»e  has  assumed  control  of  the  subject-mat- 
ter of  the  work  executed  by  an  independent 
contractor,  see  note  to  Choctaw,  O.  &  W. 
R.  Co.  V.  Wilker,  3  L.R.A.(N.S.)  595.  As 
to  liability  of  employer  for  acts  of  inde- 
pendent contractor  where  injuries  result 
from  nonperformance  of  absolute  duties  of 
employer,  see  note  to  Anderson  v,  Fleming, 
66  L.R.A  119. 
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Messrs.  Edwards  St  Longley,  for  ap- 
pellee : 

The  performance  of  a  nondelegable  duty 
by  an  independent  contractor  does  not  dis- 
turb the  application  of  the  rule  respondeat 
superior, 

Moran  y.  Corliss  Steam  Engine  Co.  21  R. 
L  386,  45  L.R.A.  268,  43  Atl.  874;  Trainor 
V.  Philadelphia  &,  R.  Co.  137  Pa.  148,  20  Atl. 
632 ;  Toledo  Brewing  &  Malting  Co.  v.  Bosch, 
41  C.  C.  A.  482,  101  Fed#  530;  Gulf,  C.  ft 
S.  F.  R.  Co.  V.  Delaney,  22  Tex.  Civ.  App. 
427,  55  S.  W.  538;  Burnes  y.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  129  Mo.  41,  31  S.  W.  347 ; 
Thomp.  Neg.  §§  533,  3737;  Bailey,  Person- 
al Injuries  Relating  to  Master  ft  Servant,  Ist 
ed.  §§2561,  2571;  Labatt,  Mast  ft  S.  §§  558, 
559. 

Messrs.  Boies  A  Law  also  for  appellee. 

l^eaver,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  the  owner  of  a  six- 
story  office  building  in  the  city  of  Waterloo, 
and  employed  the  plaintiff  as  a  janitor  there- 
in. Upon  the  outer  wall  of  this  building 
the  defendant,  in  obedience  to  law  and  to  an 
ordinance  of  the  city,  constructed  and  main- 
tained an  iron  fire  escape.  It  was  built  up- 
on the  usual  plan,  with  a  platform  at  each 
floor  above  the  first  story,  all  being  con- 
nected by  flights  of  stairs.  To  connect  the 
first  platform  with  the  ground  below  there 
was  an  adjustable  "emergency  ladder,"  hung 
upon  iron  or  steel  supports  attached  to  or 
fastened  in  the  brick  wall  of  the  building. 
Acting  within  the  scope  of  his  employment, 
plaintiff  was  engaged  in  superintending  or 
assisting  the  work  of  painting  the  fire  es- 
cape. Beginning  at  the  top  or  the  sixth 
story,  he  worked  his  way  down  to  the  lower 
platform,  from  which  he  entered  upon  the 
emergency  ladder.  Standing  upon  the  lad- 
der, some  15  or  20  feet  above  the  ground,  he 
leaned  out  to  inspect  the  painting  on  the 
under  side  of  the  platform,  when  the  sup- 
ports on  which  the  ladder  was  suspended 
pulled  from  their  fastenings,  and  plaintiff 
was  thrown  down,  receiving  severe  injuries. 
Defendant  is  charged  with  negligence,  in 
that  the  supports  of  the  ladder  had  not  been 
properly  attached  to  or  fastened  in  the  wall 
when  the  fire  escape  was  constructed;  that 
defendant  knew,  or  in  the  exercise  of  due 
care  ought  to  have  known,  the  defective  con- 
dition of  the  fire  escape,  and  failed  to  reme- 
dy it  or  to  warn  plaintiff  of  the  danger  there- 
from; that  said  fire  escape  was  not  con- 
structed in  accordance  with  the  provisions 
of  the  city  ordinance,  which  required  the 
device  to  be  firmly  attached  to  the  building, 
and  plaintiff  alleges  that,  by  reason  of  such 
negligence,  he  was  injured  without  contribu- 
tory fault  on  his  part,  and  demands  a  recov- 
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ery  in  damages.  The  defendant  admits  that 
plaintiff  was  in  its  employment  substan- 
tially as  alleged  by  him,  but  denies  any  neg- 
ligence or  want  of  reasonable  care  on  its 
part.  It  further  alleges  that  the  danger  of 
injury  such  as  plaintiff  sustained  was  one  of 
the  risks  incident  to  his  said  employment, 
and  therefore  assumed  by  him  in  accepting 
the  position.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff  in  the  sum  of  $1,750. 

The  plaintiffs  testimony  tended  to  show 
that  at  the  time  of  his  injury  he  was  acting 
within  the  line  of  his  duty  in  the  employ- 
ment of  defendant,  and  was  exercising  rea- 
sonable care  for  his  own  safety.  It  also 
tended  to  show  that  the  ladder  supports 
were  not  properly  or  safely  attached  to  the 
wall,  and  that  the  defect  was  probably  one 
of  original  construction.  The  evidence  on 
part  of  the  defendant  was  devoted  solely  to 
the  proposition  that  the  fire  escape  had  been 
constructed  by  an  independent  contractor, 
the  defendant  exercising  no  supervision  or 
control  as  to  the  manner  of  doing  the  work, 
and  that,  in  selecting  the  contractor  to  per- 
form the  work,  it  exercised  due  care  and 
caution  to  secure  one  who  was  skilled  in  the 
business  and  competent  to  perform  it  in  an 
efficient  and  proper  manner.  The  sufBciency 
of  this  line  of  defense  is  the  question  pre- 
sented by  the  record  before  us. 

Stated  in  succinct  form  the  question  may 
be  put  in  these  words:  "Is  the  aiaster's  ob- 
ligation to  furnish  his  servant  a  safe  place 
to  work  fully  satisfied  and  discharged  by  the 
exercise  of  reasonable  care  in  selecting  a 
competent  independent  contractor  to  make  it 
safe?''  To  sustain  the  affirmative  of  this 
proposition,  the  appellant  relies  upon  the 
familiar  line  of  authorities  which  hold  that 
as  a  general  rule  the  doctrine  of  respondeat 
superior,  which  arises  from  the  relation  of 
master  and  servant,  and  makes  the  master 
answerable  to  third  persons  for  the  acts  or 
omissions  of  the  servant  within  the  scope 
of  his  employment,  has  no  application  as 
between  a  contractee  and  an  independent 
contractor,  and  that  the  former  is  not  an- 
swerable to  the  servant  of  the  latter  for  acts 
or  omissions  of  such  contractor  in  the  per- 
formance of  his  contract.  Were  the  question 
uncomplicated  by  inharmonious  precedents, 
it  would  seem  that  the  inapplicability  of  the 
rule  to  a  case  like  the  one  at  bar  would  be 
self-evident.  There  is  nothing  better  set- 
tled in  the  law  of  master  and  servant  than 
that  the  duty  of  the  master  to  provide  the 
servant  a  reasonably  safe  place  to  work  is 
absolute  and  nondeleu^able.  The  obligation 
cannot  be  shifted  from  the  master  to  a  fel- 
low servant  or  to  any  other  third  person. 
It  is  also  a  continuing  duty,  and  care  in 
furnishing  a  safe  place  at  the  beginning  of 
the  employment  must  be  followed  by  reason- 
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able  supervision,  inspection,  and  care  to  ke^p 
it  safe  until  the  relation  of  master  and 
servant  is  at  an  end.  On  the  other  hand  in 
the  case  of  an  independent  contractor,  he  !»> 
himself  the  employer,  and  has  his  ovn 
servants,  who  look  to  him  for  the  safety  of 
their  place  of  work,  and  he  alone  is  liable  ti> 
his  servant  or  other  person  who  is  injured  by 
his  negligence  in  the  execution  of  his- con- 
tract. If,  for  instance,  plaintiff  had  been 
the  servant  of  the  contractor  who  construct- 
ed the  fire  escape,  and  had  re<*eived  hii 
injury  in  the  progress  of  that  work  without 
contributory  fault  on  his  part,  the  rule  as 
to  independent  contractors  would  clearly  ap- 
ply, and  the  owner  of  the  building  could  not 
he  held  liable  for  the  damages  so  sustained. 
But,  when  the  contract  was  performed  and 
the  completed  work  accepted  by  the  defend- 
ant, the  relation  of  owner  and  independent 
contractor  was  dissolved,  and  thereafter 
could  in  no  manner  affect  the  oblijration  to 
such  owner  as  an  employer  of  labor  in  and 
about  the  structure  thus  erected.  Bailey  t. 
New  York,  3  Kill,  531,  38  Am.  Dec.  669: 
Boswell  v.  Laird,  8  Cal.  469,  68  Am.  Dec. 
346;  Gorham  v.  Gross,  125  Mass,  240.  28 
Am.  Rep.  224;  Read  v.  East  Providence 
Fire  Dist.  20  R.  I.  574,  40  Atl.  760:  First 
Presby.  Congregation  v.  Smith,  163  Pa,  561. 
26  L.R.A.  504,  43  Am.  St  Rep.  808,  30 
Atl.  279.  While  the  cases  here  cited  did  not 
arise  between  master  and  servant,  they  shciw 
the  fundamental  principle  limiting  and  de- 
fining the  extent  to  which  the  plea  of  "in- 
dependent contractor"  is  available  to  a  prop- 
erty owner  when  sued  by  a  third  pe^^0Il 
for  damages  occasioned  by  the  defective 
condition  of  such  owner's  premises.  The  dis- 
tinction between  the  responsibility  of  one 
who  fails  to  perform  a  duty  which  the  law 
requires  him  to  perform  and  his  liability 
for  the  negligence  of  those  who  are  emp loved 
in  doing  the  work  is  noted  by  Lord  Black- 
bum  in  ^fersey  Docks  &  Harbour  Board  r. 
Gibbs,  11  H.  L.  Cas.  680,  where  he  says  tliat 
in  cases  governed  by  this  principle  "it  is  im- 
material whether  the  actual  actors  are  serv- 
ants or  not."  In  Pickard  v.  Smith,  10  C.  B. 
N.  S.  470,  it  is  said  that  the  rule  respecting 
the  nonliability  of  the  owner  or  employer  for 
the  acts  of  a  contractor  is  inapplicable  to 
cases  in  which  the  contractor  is  intrusttni 
with  a  duty  incumbent  upon  his  employer, 
and  neglects  its  fulfilment,  whereby  an  inju- 
ry is  occasioned.  See  also  to  the  same  ef- 
feet,  Penny  v.  Wimbledon  Urban  Dist. 
[1899]  2  Q.  B.  72.  The  case  as  between  mas 
ter  and  servant  falls  within  the  general  rule 
that,  wherever  the  law  imposes  a  persoiv^l 
duty  upon  anyone,  he  cannot  escape  re- 
sponsibility therefor  or  for  the  manner  of 
its  performance  by  employing  a  substitute. 
1  Thomp.  Neg.  §§  632,  665;  Texas  &  P.  R- 
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Co.  V.  JuDeman,  18  C.  C.  A.  394,  30  U.  S. 
App.  541,  71  Fed.  939;  Wilson  v.  White,  71 
Ga.  506,  51  Am.  Rep,  269;  Houston  &  G.  N. 
R.  Co.  V.  Meador,  50  Tex.  77;  Hegeman  v.  ^ 
Western  R.  Corp.  16  Barb.  353;  Same  case 
on  appeal,  13  N.  Y.  9,  64  Am.  Dec.  517.    In 
the    last-cited    case    a    railroad    company 
:4ought  to  escape  liability  to  a  passenger  by 
Bhowing  that  defective  axle  had  been  pro- 
cured from  a  reputable  and  competent  mak- 
er, and  disclosed  no  exterior  evidence  of  tho 
defect.    In  upholding  a  verdict  for  the  plain- 
tifT,  the  court  says  that  the  law  placed  upon 
defendants   the   duty   of   furnishing   a  safe 
car  for  the  passenger,  and,  while  they  were 
not  required  to  become  smelters  of  iron  or 
builders    of    cars,    they    were    required    to 
exercise    the   requisite    degree    of    care   to 
make    the    car     safe,     and     in     so     doing 
"they  may  construct  it  themselves  or  avail 
tliemselves  of  the  services  of  others,  but  in 
either  case  they  engage  that  all  that  well 
directed  skill  can  do  has  been  done  for  the 
accomplishment  of  this  object.    A  good  rep- 
utation upon  the  part  of  the  builder  is  very 
well  in  itself,  but  ought  not  to  be  accepted 
by  the  public  or  the  law  as  a  substitute  for 
a  good  vehicle."     See  also  Brehm  v.  Great 
Western  R.  Co.  34  Barb.  256. 

Speaking  to  the  question  whether  a  mas- 
ter can,  by  employing  a  contractor  to  per- 
form a  duty  which  he  owes  to  his  servants, 
relieve  himself  from  liability  for  its  non- 
performance, Mr.  Labatt,  a  recognized  au- 
thority on  the  law  of  master  and  servant, 
8a vb:   **The  weight  of  authority  would  seem 
to  be  distinctly  in  favor  of  the  doctrine  that 
a  master  cannot  escape  his  responsibility  by 
such  a  delegation  of  his  duties.    This,  it  is 
submitted,  is  the  only  doctrine  which  is  log- 
ically tenable  and  which  can  be  reconciled 
with  general  principles."     See  note  to  An- 
derson v.  Fleming,  66  L.R.A.  153.    In  Train- 
er V.  Philadelphia  &  R.  R.  Co.  137  Pa.  148, 
20  Atl.  632,  the  court  approves  the  rule  that 
"the  master  owes  to  the  servant  the  duty  of 
providing  a  reasonably  safe  place  to  work 
in   and    reasonably    safe    appliances    with 
which  to  do  the  work,  and  the  delegation  of 
this  duty  to  an  agent  or  independent  con- 
tractor will  not  relieve  the  master  from  re- 
sponsibility  for   an   injury   to   the   servant 
r<»8ulting   from    its   neglect."      Many   other 
cases  and  precedents  lend   support   to   this 
theory  of  the  law,  and,  indeed,  it  is  dilfi- 
<'ult  to  conceive  how  the  courts  can  hold 
that  the  duty  of  care  on  the  part  of  the  mas- 
ter to  provide  a  safe  place  to  work  is  abso- 
lute and  nondelegable,  and  at  the  same  time 
say  that  he  may  delegate  or  shift  the  re- 
sponsibility to  the  shoulders  of  a  contractor. 
To  affirm  both  propositions  is  to  effectually 
negative  both.     That  the  decisions  on  the 
subject  cannot  well  be  reconciled  may  be  con- 
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ceded.    The  one  oftenest  cited  in  support  of 
appellant's  ^position  is  Devlin  v.  Smith,  89 
N.  Y.  470,  42  Am.  Rep.  311.     There  a  con- 
tractor   for    the    construction    of   a   public 
building  let  the  contract  to  another  to  erect 
a    scaffold   needed   in   the   progress   of   the 
work;  the  subcontractor  furnishing  his  own 
materials  and  help,  and  building  the  scaffold 
after  his  own  methods.    The  work  was  so  de- 
fectively done  that,  when  the  principal  con- 
tractor's servant  went  upon  the  scaffold,  it 
fell  and   injured   him,   and   it  was   decided 
that    the    servant's    cause    of    action    was 
against   the    subcontractor    alone.      In   our 
judgment  the  conclusion,  as  broadly  stated 
in  that  opinion,  cannot  be  sustained  upon 
principle,  but  its  scope  and  effect  appear  to 
have  since  been  very  materially  narrowed. 
In  Vosburgh  v.  Lake  Shore  &  M.  S.  R.  Co. 
94  N.  Y.  374,  46  Am.  Rep.  148,  the  defend- 
ant, seeking  to  escape  responsibility  for  a 
defective    bridge    which    it    had    purchased 
from  the  builder,  cited  the  Devlin  Case  as 
an   authority  in  point,  and   the  court,  re- 
ferring to  the  facts  on  which  that  decision 
had  been  made  to  turn,  says:    "If  the  scaf- 
fold instead  of  a  temporary  had  been  a  per- 
manent  structure   intended   for   continuous 
use   through   the  years,   and   imposing  up- 
on Smith  the  duty  of  an  inspection  by  skil- 
ful and  competent  agents  whose  proper  per- 
formance of  that  duty  would  have  disclosed 
defects  of  construction  which  made  it  dan- 
gerous and  unsafe,  again  a  different  question 
would   have  been  presented."     As   thus  re- 
stricted,  Devlin   v.   Smith    is   not  in   point 
with  the  case  at  bar,  for  the  structure  here 
in    question    was    a    permanent    structure, 
which,  if  well  constructed,  could  be  expected 
to  answer  the  purpose  for  which  it  was  de- 
signed practically  as  long  as  the  building  to 
which  it  was  affixed.     Defendant  pleads  and 
proves  that  it  gave  the  manner  and  method 
of  the  construction  of  the  fire  escape  no  at- 
tention or  supervision  whatever,  leaving  the 
work  wholly  to  the  contractor,  and,  except 
the  official  inspection  by  the  city  when  the 
work  was  completed,  there  is  no  claim  that 
it  was  ever  in  any  manner  inspected,  or  its 
strength  and  safety  in  any  manner  tested 
prior   to   the   plaintiff's   injury,   some   two 
years  later.     It  may  be,  as  counsel  argue, 
that    reasonable    inspection    by    defendant 
would   not  have   revealed   the  weakness  of 
the  ladder's  support,  but  we  cannot  so  hold 
as  a  matter  of  law.  It  was  for  the  jury  to  say 
whether  due  care  would  have  discovered  the 
defect  and  applied  a  remedy  before  the  acci- 
dent.    The  mere  fact  that  to  a  superficial 
view  the  fire  escape  appeared  to  be  firmly 
attached  to  the  building  is  not  a  sufficient 
answer  to  this  suggestion.     If  each  and  all 
of  the  several  supports  of  the  fire  escape  had 
extended  but  an  inch  or  two  into  the  wall, 
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just  sufficient  to  hold  the  device  in  place 
until  it  had  passed  inspection,  thus  consti- 
tuting a  veritable  trap  for  any  person  hav- 
ing occasion  to  use  it,  the  surface  appear- 
ance presented  would  doubtless  have  been 
as  perfect  as  if  it  were  thoroughly  well 
made,  yet  it  would  not  do  to  hold  as  a  mat- 
ter of  law  that  such  superficial  inspection 
would  fill  the  full  measure  of  the  owner's 
duty  to  provide  his  servant  a  safe  place  to 
work.  Of  the  other  cases  cited  by  counsel, 
Haley  ▼.  Jump  River  Lumber  Co.  81  Wis. 
412,  51  N.  W.  321,  956,  disposes  of  the  ques- 
tion without  discussion  and  expressly  upon 
the  supposed  author itv  of  Hackett  v.  Western 
U.  Teleg.  Co.  80  Wis.  187,  49  N.  W.  822, 
which  is  not  parallel  in  fact  or  principle 
with  the  one  we  have  under  consideration. 
Butler  v.  Townsend,  126  N.  Y.  105,  26  N.  E. 
1017,  is  a  New  York  case  of  the  type  of 
Devlin  ▼.  Smith,  and  subject  to  the  same 
restricted  application. 

It  must  not  be  understood  from  the  fore- 
going discussion  that  care  in  selecting  a  com- 
petent contractor  is  not  a  proper  fact  for 
consideration  by  the  jury  in  cases  like  the 
one  at  bar.  The  standard  to  which  the  mas- 
ter must  conform  is  that  of  reasonable  care, 
and  his  care  to  employ  skilful  and  compe- 
tent persons  to  assist  him  is  one  of  the  cir- 
cumstances bearing  upon  the  question  wheth- 
er he  has  done  his  full  duty  to  his  servant, 
but  it  is  not  decisive  of  it.  He  may  employ 
third  persons  to  do  the  work  which  his  duty 
requires  of  him,  but  he  cannot  employ  them 
to  exercise  the  care  which  the  law  imposes 
upon  him  as  a  personal  obligation.  None  of 
our  own  cases  have  been  cited,  nor  are  we 
able  to  find  any  which  are  in  any  wise  in/:on- 
sisteut  with  the  views  we  have  expressed. 
It  should  be  said  that  it  is  open  to  some 
doubt  whether  the  record  before  us  fairly 
presents  the  principal  questions  argued  by 
counsel.  Except  sls  it  may  be  included  with- 
in the  scope  of  a  general  denial,  the  answer 
does  not  claim  the  benefit  of  the  rule  which 
exempts  the  employer  from  liability  for 
negligence  of  an  independent  contractor,  and 
quite  likely  it  was  not  necessary  to  plead  it 
specially.  But  no  request  was  made  of  the 
court  to  instruct  the  jury  upon  that  theory, 
and  the  court  submitted  the  case  without 
objection  upon  the  conceded  general  rule  as 
to  the  requirement  of  reasonable  care  by  the 
defendant  to  furnish  plaintiff  a  safe  place 
to  work.  We  have  thought  it  best,  however, 
to  take  tlie  case  as  counsel  have  argued  it, 
and  dispose  of  the  points  so  raised  accord- 
ing to  our  views  of  their  merit. 

We  are  of  the  opinion  that  the  court  prop- 
erly submitted  the  cause  to  the  jury,  with 
correct  instructions  as  to  the  law  bearing 
thereon,  and  the  judgment  appealed  there- 
frbm  is  therefore  affirmed. 
28  L.R.A.(N.S.) 


A  petition  for  rehearing  having  been  filea, 
the  following  Per  Curiam  responBe  was 
handed  down  on  May  3,  1910: 

In  argument  of  appellant  upon  petitioti 
for  rehearing,  doubt  is  expressed  whether  a 
paragraph  of  the  opinion  heretofore  filed 
does  not  give  countenance  to  the  doctrine 
that  the  master's  duty  to  furnish  his  serv&nt 
a  safe  place  to  work  is  discharged  by  com- 
mitting the  work  of  construction  and  prepa- 
ration to  a  competent  independent  contract- 
or. To  remove  any'  possible  ambiguity  in 
that  respect  the  opinion  is  modified  by- 
withdrawing  so  much  thereof  as  reads  as  fol- 
lows: "It  must  not  be  understood  from  the 
foregoing  discussions  that  care  in  selecting 
a  competent  contractor  is  not  a  proper  fact 
for  consideration  by  the  jury  in  cases 
like  the  one  at  bar.  The  standard  to  which 
the  master  must  conform  is  that  of  reason- 
able care,  and  his  care  to  employ  skilful  and 
competent  persons  to  assist  him  is  one  of  the 
circumstances  bearing  upon  the  question 
whether  he  has  done  his  full  duty  to  his 
servant,  but  it  is  not  decisive  of  it  He 
may  employ  third  persons  to  do  the  work 
which  his  duty  requires  of  him.  but  he  can- 
not employ  them  to  exercise  the  care  which 
the  law  imposes  upon  him  as  a  personal  ob- 
ligation,"— and  by  inserting  in  place  thereof 
the  following:  "The  standard  to  which  the 
master  must  conform  is  that  of  reasonable 
care.  He  may  employ  servants  or  con- 
tractors to  do  the  work  which  the  law  re- 
quires of  him,  but  he  cannot  delegate  to 
them  the  exercise  of  the  care  which  the  law 
imposes  upon  him  as  a  personal  obligation.'' 

With  this  amendment  of  the  opinion  filed 
upon  the  original  submission,  the  petition 
for  rehearing  is  overruled. 
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C.  B.  BOX,  Plff.  in  Err., 

V. 

POSTAL    TELEGRAPH-CABLE    COMPA- 
NY. 

(91  C.  C.  A.  172,  165  Fed.  138.) 

Telegraph  company  —  nnrepeated  mes- 
sage —  delay  —  liability. 

1.  A  telegraph  company  cannot  avoid  lia- 
bility for  full  damages  for  failure  to  trans- 

Note.  —  Applicability  of  stipulation  an 
to  repeating  telegraph  meaaages  to 
failure  or  delay  in  transmission  or 
delivery. 

A  note  to  Western  U.  Teleg.  Co.  ▼.  Miltoo, 
11  L.K.A.(N.S.)  560,  discusses  the  question 
of  validity  of  limitation  of  liability  of  tele- 
graph  companies  for  unrepeated  messages. 
'  It  will  be  observed  by  referring  to  that  notc^ 
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mil  a  message  within  the  stipulated  time, 
under  a  rule  limiting  its  liability  to  the 
amount  received  for  transmission  in  case  of 
mistake  or  delay  in  the  transmission  of  un- 
repeated  messages. 
Trial  —  jury  —  close  of  telegraph  office. 

2.  Whether  or  not  a  telegram  was  ten- 
dered for  transmission  after  the  close  of 
the  hours  of  the  office  of  destination  is  for 
the  jury  where  the  evidence  tends  to  show 
that  it  was  tendered  about  6  o'clock  P.  if., 
and  that  the  hours  of  the  office  at  destina- 
tion terminated  usually  at  6  or  6:30  P.  M., 
but  might  on  occasions  tiontinue  until  late 
in  tlie  evening. 

Telograpli   company  —  delay  in  trans- 
mission—notification of  sender. 

3.  A  telegraph  company  receiving  a  mes- 
sage for  transmission,  witli  notice  that  it 
is  important  that  it  go  forward  promptly,  is 


bound  to  notify  the  sender  if  an  obstacle  to 
speedy  transmission  arises. 

Same  —  misleading^  Information  —  lia- 
bility. 

4.  A  telegraph  company  which  receives 
for  transmission  an  important  message,  with 
notice  that  failure  to  deliver  it  by  a  cer- 
tain time  will  cause  loss,  and  promises  to 
notify  the  sender  by  telephone  when  it  is 
sent,  and  subsequently  erroneously  states  in 
answer  to  his  call,  at  a  time  when  other 
avenues  of  communication  were  still  open  to 
him,  that  it  had  been  sent,  cannot  escape 
liability  for  the  loss  occasioned  by  failure 
to  transmit  the  message  in  time. 

(October  5,  1908.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Mis- 


that  anions^  tlic  cases  upholding  the  validity 
of  the  stipulation,  and  also  among  those  re- 
fusing to  uphold  it,  nre  included  cases  of 
negligent  failure  or  delay  in  transmission 
or  delivery,  which  did  not  suggest  any  dis- 
tinction between  a  failure  or  delay  in  trans- 
mission or  delivery  and  a  mere  error  in 
transmission. 

On  the  other  hand,  it  appears  also  from 
that  note,  tliat  in  many  jurisdictions,  al- 
though the  stipulation  is  declared  valid  as 
against  mistakes  or  errors  made  in  trans- 
mission, the  courts  therein  refuse  to  hold 
that  a  stipulation  as  to  unrepeated  mes- 
sages can  have  application  where  there  is  a 
delay  in,  or  total  failure  of,  delivery  or 
transmission. 

Such  a  case  is  Box  v.  Postal  Teleo. 
Cable  Co..  and  it  is  only  such  cases  as  these, 
which  discuss  the  question  from  this  view 
point,  that  are  of  much  value  in  this  note. 

Since  no  material  advantage  is  gained  by 
again  discussing  the  cases  set  out  sufficiently 
in  the  note  to  the  Milton  Case,  attention 
is  called  to  that  note  as  containing  a  large 
number  of  eases  necessary  to  a  complete 
consideration  of  the  question  here  annotated. 

A  case  of  recent  date,  and  similar  to  the 
Box  Cask,  is  Western  U.  Teleg.  Co.  v.  Ben- 
nett (Tex.  Civ.  App.)  124  S.  W.  151,  where 
it  was  held  that  while  the  usual  stipulation 
as  to  unrepeated  telegraph  messages  was 
lawful  and  reasonable  for  merely  errors  or 
mistakes  committed  in  the  transmission, 
60  much  of  the  stipulation  as  attempted 
to  relieve  the  telegraph  company  from  its 
negligence  in  not  delivering  or  transmitting 
an  unrepeated  message  could  not  be  en- 
forced. 

But  in  Western  U.  Teleg.  Co.  v.  Elliott, 
7  Tex.  Civ.  App.  482,  27  S.  W.  219,  the 
usual  stipulation  as  to  unrepeated  tele- 
graph messages  was  held  valid  and  applica- 
ble where  there  was  a  delay  in  delivery  due 
to  an  error  in  the  transmission  of  the  ad- 
dress. 

However,  in  Postal  Teleg.-Cable  Co.  v. 
Sunset  Constr.  Co.  102  Tex.  148,  114  S.  W. 
^1  where  a  mistake  was  made  in  address- 
ing a  telegram  to  J.  W.  Woods,  instead  of 
J-  K.  Woods,  in  consequence  of  which  the 
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message  was  not  delivered,  it  was  held  that 
the  company  was  guilty  of  such  negligence 
as  to  permit  a  recovery  for  damages,  not- 
withstanding the  usual  stipulation  as  to 
unrepeated  messages.  The  court  said:  "It 
is  difficult  to  say  that,  if  the  message  had 
been  repeated,  the  mistake  would  not  have 
been  discovered;  but  it  seems  to  us  that  it 
was  ordinary  if  not  gross  negligence  for 
the  receiving  agent  of  the  Western  Union 
Company  to  have  made  the  mistake  in  the 
middle  letter  of  the  name  of  the  addressee.*' 

But  see  the  discussion  of  the  Texas  cases 
in  the  earlier  note. 

It  will  be  observed  from  the  above  cases, 
that  a  distinction  is  suggested  between 
cases  where  the  delay  in  the  delivery  was 
caused  by  an  error  in  the  transmission  of 
the  address,  and  where  the  failure  or  delay 
in  the  delivery  of  the  message  was  due  to 
the  negligence  of  the  employees  or  agenta 
of  the  telegraph  companies  other  than  error 
in  the  transmission  of  the  address.  It 
would  seem  at  least  so  far  as  jurisdictions 
are  concerned  in  which  the  courts  uphold 
the  validity  of  the  stipulation  as  to  errors 
in  transmission,  that  there  is  some  basis 
for  this  distinction,  for  a  repeating  of  the 
message  including  the  address  of  the  one 
to  whom  it  was  sent  would  tend  to  rectify 
the  mistake. 

In  Monsees  v.  Western  U.  Teleg.  Co.  127 
App.  Div.  289,  111  N.  Y.  Supp.  53,  the 
principle  that  a  telegraph  company  may 
limit  its  liability  for  a  mere  negligent  error 
in  language  in  an  unrepeated  telegraph  mes- 
sage was  also  held  applicable  to  nonde- 
livery or  delay  in  delivery.  In  this  case 
an  address  was  changed  from  H.  J.  Monsees 
to  H.  J.  Mouse,  in  consequence  of  which  the 
message  was  delayed  in  delivery. 

In  New  York,  however,  as  appears  in  the 
earlier  note,  the  stipulation,  providing  it 
was  broad  enough,  has  been  held  valid  even 
in  those  cases  where  the  repeating  of  the 
message  could  not  have  prevented  the  loss 
complained  of. 

In  Postal  Teleg.  Cable  Co.  v.  Robertson, 
36  Misc.  785,  74  N.  Y.  Supp.  876,  a  stipu- 
lation limiting  the  telegraph  company's  lia- 
bility in  case  of  delay  in  transmission  or 
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sissippi  to  review  a  judgment  in  defendant's 
favor  in  an  action  brought  to  recover  dam- 
ages for  failure  promptly  to  transmit  a  tele- 
gram.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pardee,  AfcCormick,  and 
Shelby,  Circuit  Judges. 

Messrs.  Stone  &  Slvley,  with  Mr.  T. 
B.  l^atkins,  for  plaintiff  in  error. 

Mr.  D.  A.  Scott,  with  Messrs.  Wllllain 
G.  Dnfour,  H.  Generes  Dufour.  and 
Henry  Mooney,  for  defendant  in  error. 


Shelby,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

C.  B.  Box  brought  this  suit  against  the 
Postal  Telegraph-Cable  Company  for  |20,0fN> 
damages  alleged  to  have  resulted  from  delay- 
in  the  transmission  and  delivery  of  a  mes- 


sage. 


On  October  13,  1905,  Earl  Brewer  signed 
and  delivered  to  the  plaintiff  in  error,  who 
will  hereafter  be  called  the  plaintiff,  an  op- 
tion on  stock  held  bv  Brewer  in  the  Dixie 
Cotton  Company  and  on  notes  of  the  corn- 


delivery  of  unrepeated  messages  was  held 
not  to  apply  where  the  company  was  guilty 
of  such  gross  negligence  as  to  send  a  mes- 
sage addressed  to  Toledo,  Ohio,  to  Chicago, 
111. 

So,  in  Postal  Teleg.  Cable  Co.  v.  Nichols, 
16  L.R.A.(N.S.)  870,  89  C.  C.  A.  585,  159 
Fed.  643,  14  A.  &  E.  Ann.  Cas.  369,  it  was 
held  that  provisions  in  a  telegraph  blank 
relieving  the  company  from  liability,  bC' 
yond  the  price  charged,  for  nondelivery  of 
unrepeated  messages  and  for  delays  on  con- 
necting lines,  are  without  effect  where, 
upon  receiving  notice  within  a  few  minutes 
after  undertaking  to  transmit  an  important 
message,  that  the  lines  are  down,  it  fails  to 
notify  the  sender  of  that  fact. 

There  are  a  number  of  cases  in  which  the 
negligence  complained  of  was  held  not  to 
come  within  the  terms  of  the  stipulation 
which  purported  to  limit  the  liability  of 
the  telegraph  company  in  sending  an  un- 
repeated message.  These  cases,  of  course, 
were  clearly  outside  the  scope  of  the  note 
to  the  Milton  Case. 

A  case  of  this  nature  is  Birney  v.  New 
York  &  W.  Printing  Teleg.  Co.  18  Md.  341, 
81  Am.  Dec.  607,  where  it  was  held  that  the 
exemption  from  liability  for  the  non trans- 
mission and  nondelivery  of  imrepeated  mes- 
sages does  not  apply  where  no  effort  was 
made  by  the  company  to  send  the  message. 
The  court  said:  "The  terms  of  the  notice 
in  which  exemption  from  liability  is  de- 
clared clearly  imply  an  obligation  on  the 
part  of  the  company  to  attempt  the  trans- 
mission and  delivery  of  a  message  received 
by  it  for  that  purpose,  and  it  would  be  most 
unreasonable  to  permit  it  to  have  the  bene- 
fit of  an  exemption  from  liability  without 
first  bringing  itself  within  the  scope  of  the 
exemption  provided  for,  by  a  full  and  faith- 
ful performance  of  its  implied  duties.'' 

So,  in  Baldwin  v.  United  States  Teleg. 
Co.  54  Barb.  505,  reversed  on  other  grounds 
in  45  N.  Y.  744,  6  Am.  Rep.  165,  it  was 
held  that  a  stipulation  limiting  the  lia- 
bility of  a  telegraph  company  for  "delay, 
error,  or  remissness"  in  sending  unrepeated 
messages,  did  not  apply  where  there  was  a 
total  failure  to  transmit  or  deliver  a  mes- 
sage. The  court  said:  "The  contract,  then, 
was  that  the  defendants  would  not  be  liable 
for  delay,  error,  or  remissness.  These  be- 
ing the  only  particulars  specified  in  the 
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terms  and  conditions  of  the  special  con- 
tract, they  cannot  claim  exemption  or  re- 
lease from  any  which  by  their  contract 
they  were  bound  to  perform,  other  than 
such  as  are  expressly  specified.  They  can- 
not, in  law,  receive  the  consideration  and 
be  bound  in  duty,  and  then  neglect  or  re- 
fuse to  perform  the  duty  at  all.  The  com- 
plaint charges,  not  any  delay,  error,  or 
remissness,  but  that  the  message  was  never 
transmitted  at  all  by  the  defendants  to 
Rouseville,  nor  delivered  to  the  said  Eric 
Darling,  who  it  is  charged  was  then,  and 
for  a  long  time  afterwards,  at  the  place 
where  the  message  was  directed  by  tlie 
plaintiffs.  This  is  denied  by  the  sixth 
answer,  which  for  this  purpose  stands  alont 
An  entire  neglect  and  refusal  to  perform 
this  contract,  by  the  defendants,  does  not 
bring  them  within  the  excepted  terms.  'De- 
lay' in  sending  and  delivering  a  message 
implies  that  it  was  or  would  be  sent  at 
some  time,  but  not  sent  or  delivered  prompt- 
ly. *Error'  in  sending  or  delivering  a  mes- 
sage implies  sending  or  delivering  a  wrong 
message,  or  to  the  wrong  place  or  person. 
'Remissness'  also  implies  a  sending  or  de- 
livering, but  in  a  tardy,  negligent,  or  care- 
less manner.  It  is  neither  delay,  error,  nor 
remissness  that  is  charged,  but  the  entire 
omission  or  refusal  to  send  or  deliver  the 
message,  and  this  is  admitted." 

In  13ryant  v.  American  Teleg.  Co.  1  Daly, 
575,  it  was  held  that  a  condition  of  a 
telegraph  company  that  they  will  not  he 
responsible  for  mistakes  or  delay  in  the 
"transmission"  of  unrepeated  messages  can- 
not apply  where  there  was  delay  in  the  de- 
livery of  the  message  after  it  was  correctly 
transmitted. 

So,  in  Sprague  v.  Western  U.  Teleg.  Co. 
6  Daly,  200,  a  total  failure  to  send  a  mes- 
sage was  held  not  a  "mistake  or  delay  in 
the  transmission  or  deliverv,  or  a  nonde- 
livery"  of  the  message,  as  used  in  the 
stipulations  relieving  a  telegraph  company 
from  such  in  case  of  unrepeated  messages 

Although  cases  dealing  with  the  qiiei^- 
tion  whether  the  stipulation  in  regard  to 
"night  messages"  can  have  application 
where  there  is  a  failure  or  delay  in  trans- 
mission or  delivery  are  closely  related  to 
the  question  here  aiscussedy  they  have  been 
expressly     excluded.  G.    V. 
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pany  for  $7,500.  The  Dixie  Cotton  Com- 
pany "was  a  corporation  owning  land  im- 
proved and  equipped  for  planting.  The  notes 
held  by  Brewer  were  secured  by  a  mortgage 
on  the  property,  and,  together  with  the  stock, 
represented  Brewer's  interest  in  the  property 
of  the  Dixie  Cotton  Company.  The  option, 
by  its  written  terms,  expired  on  Monday,  Oc- 
tober 16th,  at  12  o'clock  p.  M.  On  that  day, 
the  plaintiff  sent  the  following  telegram  to 
Brewer : 

Memphis,  Tenn.,  October  16,  1005. 
Earl  Brewer, 

Friar's  Point,  Miss.: — 
Will  you  extend  option   until   Saturday. 
Wire  answer.  C.  B.  Box. 

Brewer  did  not  wire  answer,  as  requested, 
but  answered  by  telephone  that  he  would  not 
extend  the  option,  and  that  unless  it  was  ac- 
cepted by  12  o'clock  that  night  he  would  not 
aelL  For  the  purpose  of  closing  the  contract, 
the  plaintiff,  about  6  o'clock  p.  m.,  delivered 
the  following  telegram  to  the  agent  of  the 
defendant  in  error  (hereafter  called  the  de- 
fendant), whose  duty  it  was  to  receive  mes- 
sages: 

Oct.  16,  1906. 
To  Earl  Brewer, 

Friar's  Point,  Miss.: — 
I  will  buy    vour    interest   in    farm  price 
named  option  C.  B.  Box. 

On  the  message  was  printed  a  request  to 
send  it,  and  a  statement  that  it  was  to  be 
sent  subject  to  certain  conditions  that  ap- 
pear on  the  blank  forms  used  by  the  defend- 
ant company.    So  far  as  it  is  material,  the 
conditions  will  he  quoted  Inter.     The  plain- 
tiff explained  to  the  defendant's  agent  who 
received  the  telegram  at  its  Memphis  office 
that  its  delivery  to  Brewer  before  12  o'clock 
that  night  was  important,  and  that  it  would 
cause  plaintiff  a  loss  of  $12,500  if  it  was  not 
delivered.     The  defendant's  agent  at  Mem- 
phis attempted  to   send  the   message   that 
evening,  but  could  not  do  so,  been  use,  it  ap- 
pears, that  at  the   time   the   attempt  was 
made  no  operator  was  in  the  office  at  Friar's 
Point.    The  plaintiff  left  his  telephone  num- 
ber with  the  defendant's  agent  who  received 
the  message,  and  requested  that  notice  be 
given  him  when  the  message  was  delivered. 
N'o  notice  was  given  the  plaintiff  of  the  fail- 
ure to  transmit  the  message.     The  plaintiff 
made  inquiry  by   telephone  .it  ilm  defend- 
ant's Memphis  office  nt  8  o'clock  v.  M.,  and 
was  told   by   someone    answering   tlio    call 
that  tlie  message  had  been  delivered.     This 
was  not  true.    But  the  message  was  trans- 
mitted and  delivered    to   Brewer   the  next 
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morning  about  0  o'clock,  after  the  option  had 
expired.  Brewer  replied  by  telegram  as 
follows: 

Friar's  Point,  Miss.,  17th  Oct. 
C.  B.  Box, 

Care  W.  K.  Burton  Sf,  Co., 

Memphis,  Tenn.: — 
Your    telegram    received    9  o'clock    this 
morning  came  too  late.     I  had  made  other 
arrangements.  Earl  Brewer. 

While  there  was  conflict  on  the  subject, 
the  evidence  on  the  part  of  the  plaintiff  tend- 
ed to  show  that  he  was  damaged  $12,500  on 
account  of  his  failure  to  close  the  trade  by 
accepting  the  option  before  it  expired.  There 
was  much  evidence  offered  on  both  sides,  ma- 
terial portions  of  which  will  be  quoted  here- 
after. The  trial  court  directed  a  verdict  for 
the  defendant. 

The  first  and  main  contention  in  defense 
of  the  action  of  the  trial  court  is  that  the 
plaintiff  failed  to  have  the  message  repeated, 
and  that  his  right  of  action  is  barred  by  the 
following  part  of  the  contract,  printed  on 
the  back  of  the  telegram :  'To  guard  against 
mistakes  or  delays,  the  sender  of  a  message 
should  order  it  repeated ;  that  is,  telegraphed 
back  to  the  originating  oflice  for  compari- 
son. For  this,  one  half  of  the  regular  rate 
is  charged  in  addition.  It  is  agreed  between 
tne  sender  of  the  message  written  on  the 
face  hereof  and  the  Postal  Telegraph -Cable 
Company  that  said  company  shall  not  be  lia- 
ble for  mistakes  or  delays  in  the  transmis- 
sion or  delivery,  or  for  nondelivery,  of  any 
unrepeated  message,  beyond  the  amount  re- 
ceived for  sending  the  same.  The  defendant 
made  a  tender  of  $1  to  cover  the  amount  re- 
ceived by  it  from  the  plaintiff. 

Primrose  v.  Western  U.  Teleg.  Co.  164  U. 
S.  1,  38  L.  od.  883,  14  Sup.  Ct.  Hep.  1008,  is 
relied  on  as  sustaining  this  defense.  That 
case  was  a  suit  brought  by  the  sender  of  a 
cipher  unrepeated  message.  The  message 
was  not  transmitted  as  delivered  to  the  com- 
pany. A  material  word  in  the  cipher  was 
omitted,  another  word  with  a  different  mean- 
ing being  substituted,  which  caused  the 
plaintiff  to  be  damaged.  It  was  apparent 
from  the  record  in  that  case  that  if  the 
plaintiff  had  paid  the  additional  charge  to 
secure  the  repetition  of  the  message,  the 
damage  to  him  would  not  have  occurred. 
The  court  held  that  the  rule  in  question  was 
reasonable  and  valid,  and  that  the  plaintiff, 
having  failed  to  have  the  message  repeated, 
could  not  recover.  This  case  settles 
the  validity  and  binding  effect  of  the 
rule  in  question,  and  is  an  answer  in  this 
court  to  all  authorities  cited  which  hold  that 
the  rule  is  void  as  against  public  policy. 
The  question  we  have  to  deal  with  is  wheth- 
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er  or  not  the  case  before  us  comes  within 
the  control  of  the  rule. 

The  rule  is  not  intended  to  secure  a  time- 
ly effort  to  send  the  message,  but  to  make 
more  certain  its  accurate  transmission.  The 
company  is  under  obligation  to  send  the  mes- 
sage with  reasonable  promptness  for  the  reg- 
ular rate  when  it  receives  such  rate  and  ac- 
cepts-the  message.  It  could  not,  for  exam- 
ple, wilfully  or  negligently  fail  to  send,  or 
unreasonably  delay  the  sending  or  attempt- 
ing to  %end,  the  message,  and  defend  on  the 
plea  that  only  the  regular  rate  was  paid,  and 
not  the  additional  fee  for  repetition.  The 
first  lines  of  the  rule  show  its  meaning 
plainly:  ''To  guard  against  mistakes  or  de- 
lays, the  sender  of  the  message  should  order 
it  repeated;  tlmt  is,  telegraphed  back  to  the 
originating  office  for  comparison." 

The  message  must,  of  course,  be  sent  be- 
fore it  can  be  repeated ;  it  must  be  sent  and 
repeated  before  any  comparison  could  be 
made.  Although  the  regulation  purports  to 
be  made  to  guard  against  mistakes  or  delays, 
it  should  be  construed  to  refer  to  such  mis- 
takes and  delays  as  could  be  corrected  or 
avoided  by  repetition  and  comparison;  other- 
wise, a  delay  caused  by  the  conduct  of  the 
company  in  negligently  failing  to  send  or  to 
attempt  to  send  the  message  would  come 
within  the  rule.  And  it  is  held  that  it  does 
not  apply  where  "no  effort  was  made  to  put 
the  message  on  its  transit."  Birney  v.  New 
York  &  W.  Printing  Teleg.  Co.  18  Md.  341, 
81  Am.  Dec.  607.  It  is  difficult  to  believe  that 
this  stipulation  was  intended  by  the  parties 
to  be  applicable  to  a  case  in  which  the  con- 
duct of  the  company  made  it  impossible  for 
the  message  to  be  repeated.  We  believe  it 
would  be  wholly  unjust,  and  not  within  the 
intention  of  the  contracting  parties,  to  per- 
mit this  rule  to  exonerate  the  company  from 
liability  for  a  failure  which,  like  the  one 
here  charged,  would  not  have  been  prevented 
by  repeating  the  message.  Jones,  Teleg.  & 
Teleph.  Co.  §  379;  2  Thomp.  Neg.  §  2424,  and 
cases  there  cited;  Western  U.  Teleg.  Co.  v. 
Henderson,  89  AI9.  510,  520,  18  Am.  St.  Rep. 
148,  7  So.  419;  Western  U.  Teleg.  Co.  v. 
Broesche,  72  Tex.  654,  13  Am.  St.  Rep.  843, 
10  S.  W.  734;  Barnes  v.  Western  U.  Teleg. 
Co.  24  Nev.  125,  77  Am.  St.  Rep.  791,  60 
Pac.  438. 

In  Western  U.  Teleg.  Co.  v.  James,  162  U. 
8.  650,  40  L.  ed.  1105,  16  Sup.  Ct.  Rep.  934, 
the  court  reaffirmed  the  doctrine  of  the  Prim- 
rose Case,  and,  at  page  663,  observed,  in  re- 
fusing to  apply  the  regulation  in  question, 
that  "there  was  no  mistake  in  the  transmis- 
sion of  the  message,  and  there  was  no  breach 
of  the  agreement." 

The  message  in  the  case  at  bar  was  deliv- 
ered to  the  company  about  6  o'clock  p.  m.  on 
October  16th,  and  it  was  not  transmitted  till 
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the  next  morning.  It  was  correctly  sent  and 
received.  Its  repetition  would  have  had  no 
effect  on  the  case.  The  alleged  damage  wa» 
caused  by  no  mistake  or  delay  that  repeti' 
tion  would  have  corrected.  The  message  was 
held  in  the  receiving  office  till  the  option  it 
was  sent  to  close  had  expired.  We  think 
that,  on  the  facts,  the  regulation  as  to  re- 
peated messages  has  no  application. 

It  is  claimed  that  the  court  was  justitiM 
in. directing  the  verdict,  because  the  mesaa;:? 
was  received  at  Memphis  after  the  hour  of 
closing  at  Friar's  Point,  "and  that  it  vn 
within  the  rights  of  the  defendant  corpora- 
tion to  establish  reasonable  office  houn 
at  its  various  offices,  and  that  the  defendant 
was  not  under  obligation  to  the  public  to 
keep  all  of  its  agents  advised  of  the  hours 
of  the  respective  offices."  The  court  having 
directed  a  verdict  for  the  defendant,  the 
plaintiff  has  the  right  to  ask  us  to  consider 
the  case  in  the  light  of  the  evidence  whicli 
is  most  favorable  to  him.  We  are  not  called 
on  to  quote  and  comment  on  all  the  evidence, 
nor  to  decide  what  the  verdict  should  be. 
but  we  are  to  decide  only  wliether  there  wa^ 
sufficient  evidence,  if  believed  by  the  jury,  to 
sustain  a  verdict  in  the  plaintiff's  favor. 
The  testimony  of  W.  B.  Marley,  in  charge  of 
the  office  at  Friar's  Point,  was  that  he  "was 
supposed  to  go  on  duty  at  -  7  o'clock  in  the 
morning  and  stayed  on  duty  until  excused 
by  the  despatcher  and  all  trains  were  by. 
which  was  usually  6  or  6:30  o'clock  in  the 
afternoon."  But  on  cross-examination  the 
witness  said  that  he  frequently  stayed  in  the 
office  after  night  and  took  messages,  "when 
I  have  to  meet  that  freight  train  when  it  is 
*way  late.'"  On  the  ICth  of  October  Mr. 
Marley  says  that  he  left  the  office  at  6:20  in 
the  afternoon.  Mr.  Box  testified  that  he  de- 
livered the  message  at  the  Memphis  office 
"about  6  o'clock  in  the  afternoon."  A  copy 
of  the  message  offered  in  evidence  is  in* 
dorsed:  "Time  filed  6:20  P.  M."  J.  F.  Wil 
son  testified  for  the  company  that  he  had 
supervision  of  the  transmission  of  messages 
from  Memphis,  and  that,  for  the  purpose  of 
sending  the  message  in  question,  "we  called 
Friar's  Point  at  intervals  of  ten  or  fifteen 
minutes  all  along  until  after  8  o'clock,"  1*- 
ginning  the  calls  at  about  6:35  p.  U.  It  will 
be  remembered  that  Mr.  Box  had  previously 
sent  a  message  asking  to  have  the  option  ev 
tended.  This  fact,  together  with  the  expla- 
nation made  by  him  to  the  Memphis  agent  of 
the  nature  and  importance  of  the  telegram, 
would  make  it  the  duty  of  the  company's 
agent  to  inform  him  if  it  was  known  that 
there  was  any  obstncle  to  the  speedy  trans- 
mission of  the  message.  The  fact  that  the 
Memphis  agents  received  the  message  for 
imniedinte  transmission  tends  to  show  that 
they  believed  the  Friar's  Point  office  to  be 


1908. 


BOX  V.  POSTAL  TELEG.-CABLE  CO. 


571 


open.  It  would  be  unjust  to  them  and  to  the 
company  to  believe  otherwise,  for,  under  the 
circumstances,  we  cannot  assume  that  they 
would  receive  the  message  knowing  that  the 
Friar's  Point  office  was  closed  and  that  it 
could  not  be  transmitted  till  next  day.  Af- 
ter a  careful  examination  of  the  evidence, 
we  are  unable  to  say  that  it  shows  certainly 
that  the  office  hours  at  Friar's  Point  had  ex- 
pired or  that  the  office  was  closed  when  the 
message  was  received  at  Memphis  for  trans- 
mission. That  question,  if  material,  was  for 
the  jury. 

There  is  another  view  of  the  case  that 
seems  to  us  to  make  it  improper  to  direct  the 
verdict  for  the  defendant  on  the  ground  now 
considered.  When  the  plaintiff  delivered  the 
message  at  the  Memphis  office  and  paid  for 
its  transmission,  he  says  he  had  a  conversa- 
tion with  the  defendant's  agent: 

I  went  to  the  window,  and  the  man  wait- 
ing on  the  window  received  the  telegram,  and 
I  tendered  him  the  message  and  told  him 
that  it  was  a  very  important  message;  that 
I  had  an  option  on  some  valuable  property 
that  expired  that  nighb  at  12  o'clock,  and 
that,  unless  I  could  get  this  telegram  deliv- 
ered by  12  o'clock  that  night,  my  option 
would  expire,  and  I  would  lose  $12,500;  and 
80  I  told  him  I  wanted  to  send  it  at  the  reg- 
ular rates  and  everything,  and  asked  him 
what  it  would  be,  and  he  told  me  25  cents. 
Xow,  I  asked  him  if  he  would  call  me  up  at 
my  residence  and  let  me  know  the  time  of 
the  delivery  of  that  message,  that  I  wanted 
to  know  what  time  it  was  delivered,  and  he 
said  he  would,  and  I  told  him  my  phone 
number,  and  he  turned  right  over  on  the 
back  of  the  original  telegram  and  put  down 
my  phone  number  out  at  my  residence,  num- 
ber 2973A. 
Q.  Who  did  you  say  put  that  downt 
A  The  operator,  or  the  gentleman  receiv- 
ing the  telegram  in  the  office.     .     .     . 

Q.  Well,  sir,  did  you  have  any  communica- 
tion further  with  him  about  that  at  any 
other  time  subsequent  to  this  time?  If  so, 
what  was  it? 

A  Well,  about  8  o'clock  that  night  I 
hadn't  heard  from  him,  and  I  wanted  to 
know  about  the  telegram;  so  I  called  the 
Postal  Telegraph  office  up  by  phone,  and 
they  answered,  and  I  told  the  gentleman  an- 
swering about  the  message  in  question,  the 
message  I  had  sent  to  Mr.  Brewer  at  Friar's 
Point,  and  wanted  to  know  what  about  it, 
whether  they  had  delivered  it  or  what  about 
it,  and  he  said  "Wait  a  minute  and  I'll  see." 
He  went  off  and  was  gone  from  the  phone  a 
few  minutes,  and  came  back  and  said  that 
tbe  telegram  had  been  delivered. 
Q.  What  time  was  that,  now? 
A  That  was  about  8  o'clock  that  night 
28  L.RA.(N.S.) 


The  evidence  shows  that  if  the  defendant 
had  notified  the  plaintiff  that  it  was  unable 
to  send  the  message, — that  it  had  called  the 
Friar's  Point  office  and  found  it  closed, — 
there  being  other  channels  of  communication, 
the  plaintiff  probably  could  have  closed  the 
option  by  using  one  of  them.  It  is  not  de- 
nied that  the  defendant  failed  to  give  notice 
of  its  inability  to  transmit  the  message  on 
the  night  of  October  16th.  The  plaintiff's 
telephone  number  had  been  left  with  the  de- 
fendant's agent  and  was  indorsed  on  the  back 
of  the  telegram,  so  that  notice  could  be  given 
him  when  the  delivery  was  made.  Not  hear- 
ing from  the  operator  at  8  o'clock,  he  called 
by  telephone  to  inquire  about  the  message, 
and  was  informed  that  it  had  been  delivered. 
The  defendant  being  employed  and  paid  to 
transmit  the  message,  and  being  informed  of 
its  importance  and  the  necessity  for  de- 
spatch, and  being  furnished  with  the  plain- 
tiiTs  telephone  number,  we  think  the  most 
obvious  suggestion  of  diligence  and  good 
faith  required  it  to  notify  the  plaintiff  that 
it  had  been  unable  to  deliver  the  messnge. 
If  the  jury  should  believe  that  the  defend- 
ant's agent  knowingly  represented  to  the 
plaintiff  that  the  message  had  been  delivered 
when  it  had  not  been  transmitted,  it  would, 
to  say  the  least,  authorize  the  inference  of 
a  want  of  good  faith  and  a  disregard  of  the 
plaintiff's  rights.  Under  the  circumstances, 
it  was  unquestionably  the  duty  of  the  de- 
fendant to  notify  the  plaintiff  of  the  failure 
to  deliver  the  message.  This  view  is  sus- 
tained by  many  authorities.  Pacific  Postal 
Tel  eg.  Cable  Co.  v.  Fleischner,  14  C.  C.  A. 
166,  29  U.  S.  App.  227,  66  Fed.  899 ;  Swan  v. 
Western  U.  Teleg.  Co.  67  L.R.A.  153,  03 
C.  C.  A.  550,  129  Fed.  318;  Jones,  Teleg.  & 
Teleph.  Co.  §  277;  2  Thomp.  Neg.  §  23!)0; 
2  Joyce,  Electric  Law  §  744a.  We  are  of 
opinion  that  the  court  erred  in  directing  the 
verdict. 

The  judgment  is  reversed,  and  the  case  is 
remanded  for  a  new  trial. 

Petition  for  rehearing  denied  December 
15,  1908. 
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ALBERT  C.  CLOSE,  Admr.,  etc.,  of  John 
Kaercher,  Deceased. 

(—  Ohio  St.  —,  92  N.  E.  29.) 

Estoppel  —  essential  facts  —  burden  of 

proof. 

1.  The    burden    is    upon    the    party    who 
relics   upon   estoppel   to   prove   clearly   and 
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unequivocally   every    fact   essential   to   the 
estoppel. 

Trial  —  question  of  reasonableness  <— 
law  or  fact. 

2.  Ordinarily,  an  issue  as  to  the  reason- 
ableness or  unreasonableness  of  anything 
is  a  mixed  question  of  law  and  fact;  but 
where  the  facts  are  clear  and  undisputed, 
it  is  purely  a  question  of  law. 

Executor's  account  <—  allowance  —  fu- 
neral expenses  —  reasonableness  » 
duty  of  court. 

3.  It  is  the  duty  of  the  probate  judge, 
upon  the  hearing  of  an  administrator's  or 
executor's  account,  whether  exceptions  have 
been  filed  thereto  or  not,  to  scan  closely  the 
amounts  claimed  to  have  been  paid  for 
funeral  expenses;  and  in  the  absence  of 
statutory  or   testamentary   provisions,   the 


allowance  for  such  expenses  must  be  ret- 
sonable,  having  regard  to  the  amount  of 
the  estate,  the  station  in  life  of  the  d^ 
ceased,  and  the  customs  of  the  people  in 
the  same  station,  and,  if  unreasonable  and 
extravagant,  should  be  disallowed,  even  u 
Against  legatees  and  next  of  kin. 

(May  3,  1910.) 

ERROR  to  the  Circuit  Court  for  Erie 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
which  reversed  a  judgment  of  the  Probate 
Court  confirming  in  part  only  the  account 
of  Albert  C.  Close,  administrator  of  John 
Kaercher,  deceased,  to  which  exceptions  had 
been  filed.    Modified. 


Note,  —  What  itenia  and  amounts  are 
allowable  as  funeral  expenses  against 
deceased's  estate. 

This  subject  was  treated  in  the  note  to 
Fogg  V.  Holbrook,  33  L.R.A.  665,  and  the 
present  note  is  supplementary  thereto. 

Mourning  apparel. 

There  appears  to  be  a  conflict  on  the  ques- 
tion of  the  allowances  for  mourning  ap- 
parel. 

Thus,  an  allowance  for  mourning  gar- 
ments was  made  in  Re  Schroeder,  113  App. 
Div.  204,  99  N.  Y.  Supp.  176,  affirmed  in 
186  N.  Y.  637,  78  N.  E.  1112. 

And  it  was  held  in  Re  Meuschke,  61 
Misc.  9,  114  N.  Y.  Supp.  722,  that  a  rea- 
sonable expenditure  for  mourning  for  those 
members  of  the  family  for  whose  support 
the  deceased  was  bound  to  provide  was 
proper. 

And  the  executor  was  allowed  $100  spent 
in  furnishing  the  slaves  of  deceased  with 
mourning  dresses,  in  Badillo  v.  Tio,  7  La. 
Ann.  487. 

But  it  was  held  in  Jenks  v.  Mathews,  31 
Me.  318,  that  the  deceased's  estate  could  not 
be  charged  with  the  expense  of  mourning 
appareL 

Burial  lot. 

In  Massachusetts  a  reasonable  sum  for  a 
burial  lot  is  by  statute  made  a  part  of  the 
funeral  expenses.  Marple  v.  Morse,  180 
Mass.  608,  62  N.  E.  966;  Pettengill  v.  Ab- 
bott, 167  Mass.  307,  45  N.  E.  748. 

Where  deceased  has  provided  a  lot  and 
monument,  his  executrix  cannot  be  allowed 
for  others  purchased  by  her  after  his  de- 
cease. Re  Woodbury,  40  Misc.  143,  81  N. 
Y.  Supp.  503. 

And  the  expense  of  a  cemetery  lot  and 
monument  is  not  a  funeral  expense  within 
the  meaning  of  a  statute  limiting  funeral 
expenses  to  $300,  and  an  independent  al- 
lowance for  such  purposes  will  be  made 
where  the  rights  of  creditors  and  legatrcs 
are  not  prcjufiiced.  Siiinott  v.  Kenaday, 
14  App.  D.  C.  1,  reversed  on  other  grounds 
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in  179  U.  S.  606,  46  L.  ed.  339,  21  Sup.  Ct 
Rep.  233. 

And  a  debt  incurred  for  inclosing  the 
burial  lot  cannot  be  considered  a  part  of 
the  funeral  expenses.  Meyer's  Estate,  18 
Phila.  42. 

But  one  who  had  done  marble  work  hi- 
closing  the  burying  ground  was  allowed  to 
recover  the  value  thereof,  in  Crosson's  Ap- 
peal, 126  Pa.  380,  17  Atl.  423. 

See  also  infra,  subsection  on  "Burial  lots," 
under  section  on  "Amount  allowable.** 

Monument  or  tombstone. 

Expenditures  for  monuments  and  tomb- 
stones are  generally  held  authorized  as 
part  of  the  funeral  expenses. 

Thus,  in  the  following  cases  it  was  held 
that  the  cost  of  a  tombstone  not  dispro- 
portionate to  the  value  of  deceased's  estate 
was  allowable  as  part  of  the  funeral  ex- 
penses: Pierce  v.  Fulmer  (Ala.)  51  So. 
728;  Re  Koppikus,  1  Cal.  App.  84,  81  Pac. 
732;  Phillips  v.  Duckett,  112  111.  App.  687; 
Pease  v.  Christman,  158  Jnd.  642,  04  N.  K 
90;  Re  Gray  (Ind.  App.)  91  N.  E.  745; 
Jackson  v.  Leech,  113  Mich.  391,  71  N.  W. 
846;  Laird  v.  Arnold,  25  Hun,  4;  Duffy's 
Estate,  9  Kulp,  409;  Lutton's  EsUte,  17 
Pa.  Super.  Ct  342;  Miles's  Estate,  13  Pa. 
Dist.  R.  264;  Titlow's  Estate,  6  Pa.  Dist.  R. 
40;  Fisher's  Estate,  16  Lane.  L.  Rev.  333; 
Menzies  v.  Ridley,  2  Grant,  Ch.  (U.  C.)  544. 

In  Kentucky  an  allowance  for  tombstones 
as  part  of  the  funeral  expenses  is  made  by 
statute.  Hespen  v.  Hespen,  31  Ky.  L.  Rep. 
1328,  105  S.  W.  99. 

In  Sheetz's  Estate,  2  Woodw.  Dec.  407,  it 
was  held  that  an  allowance  for  an  appro- 
priate monument  might  be  made,  the  ap- 
propriateness to  be  ascertained  by  consider- 
ing the  position  of  the  deceased,  the  amount 
of  his  estate,  the  traditions  of  his  family, 
expenditures  made  by  himself  in  the  burial 
of  his  relatives,  and  the  usages  of  the  com- 
munity where  he  lived. 

And  where  the  husband  is  poor  and  the 
wife  leaves  a  considerable  estate,  the  court 
may  allow  a  reasonable  amount  from  her 
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Statement  by  Davis,  J.: 

The  plaintiff  in  error  is  the  sole  legatee 
Tinder  the  last  wiU  and  testament  of  John 
Kaercher,  deceased.  The  defendant  in  error 
is  the  administrator  with  the  will  annexed 
of  such  estate.  Exceptions  were  filed  by  the 
plaintiff  in  error  to  the  account  of  the  ad- 
ministrator. The  probate  court  held  that 
the  charge  for  the  coffin  of  the  deceased  was 
excessive,  and  reduced  it  from  $160  to  $100. 
In  other  respects  the  account  was  approved 
and  confirmed.  The  administrator  appealed 
to  the  court  of  common  pleas,  and,  upon 
bearing,  that  court  overruled  the  exceptions, 
and  approved  and  confirmed  the  account. 
Plaintiff  in  error  prepared,  filed,  and  had  al- 
lowed her  bill  of  exceptions,  and  prosecuted 
proceedings  in  error  in  the  circuit  court.    A 


motion  was  made  to  strike  the  bill  of  excep* 
tions  from  the  files,  which  motion  was  over- 
ruled, and  the  case  heard  upon  its  merits. 
The  circuit  court  dismissed  the  petition  in 
error,  and  gave  judgment  for  the  defendant 
in  error.  In  this  proceeding  the  plaintiff  in 
error  seeks  to  reverse  the  judgments  of  the 
circuit  court  and  court  of  common  pleas. 

Mr.  H.  Ii.  Peeke,  for  plaintiff  in  error: 
It  was  the  duty  of  the  probate  court  to  ex- 
amine the  account  of  the  administrator,  and 
to  reject  any  improper  items  or  unreason- 
able charges. 

1  Rockel,  Probate  Pr.  If  733,  p.  656;  Giau- 
que,  Settlement  of  Estate,  p.  560;  18  Cyc 
Law  &  Proc.  p.  1171;  Woerner,  Administra- 


estate  for  a  monument.  Re  Weringer,  100 
Cal.  345,  34  Pac.  825. 

But  it  was  held  in  Hisem  v.  Lemel,  19 
La.  425,  that  the  cost  of  erecting  a  tomb 
was  no  part  of  the  funeral  expenses. 

See  also  infra,  subsection  on  ''Tomb- 
stones*'  under  "Amount  allowable;"  and  in- 
fra, section  on  "Insolvent  estates." 


Amount  allowable. 

rhe  amount  allowed  for  the  expenses  of 
the  funeral  and  monument  should  be  gov- 
erned by  the  custom  of  the  people  of  like 
rank  and  position  in  society  with  the  de- 
ceased.    Re  Weringer,  supra. 

Where  deceased  was  president  of  a  cor- 
poration, left  no  known  heirs  or  unpaid 
creditors,  funeral  expenses  of  $896  are  not 
extravagant,  although  he  left  but  $2,800,  he 
having  had  a  large  number  of  friends  who 
attended  the  funeral.  Howard's  Estate,  27 
Pa.  Co.  Ct.  608. 

And  an  allowance  of  $381.50  for  funeral 
expenses  of  one  who  never  earned  large  wa- 
ges, but  left  $7,000  or  $8,000  has  been  held 
proper  where  incurred  in  good  faith.  Re 
Meuschke,  61  Misc.  9,  114  N.  Y.  Supp.  722. 

And  an  item  of  $144.75,  including  the  ex- 
pense of  the  funeral  and  of  the  masses  at 
the  church,  was  allowed  in  White's  Estate, 
13  Phila,  287. 

So,  an  estate  appraised  at  $2,400  war- 
rants an  allowance  of  $2  for  funeral  no- 
tices, $14  for  carriages,  and  $15  for  hearse 
and  caring  for  body.  Re  Osburn,  36  Or.  8, 
58  Pac.  521. 

Flowers  to  the  value  of  $15,  ordered  by 
decease<l's  housekeeper,  may  be  charged  as  a 
funeral  expense  where  he  left  no  widow  or 
children,  and  his  estate  was  valued  at  $0,- 
000.  O^Reilly  v.  Kelly,  22  R,  I.  151,  50 
L.RJ^  483,  84  Am.  St.  Rep.  833,  46  Atl. 
681. 

In  Carpenter's  Estate,  16  Phila.  290, 
where  an  estate  of  about  $400  apparently 
was  insolvent,  an  allowance  of  $218  for 
funeral  expenses  was  made,  which  included 
an  item  of  $69.50  incurred  in  taking  de- 
ceased's body  to  another  state  for  burial 
23LJCA.(N.8.) 


Allowances  of  $200  to  an  undertaker,  $58 
for  burial  lot  and  church  services,  and  $30 
for  carriages,  are  liberal  where  the  deceased, 
a  domestic,  left  about  $2,800.  Campbell's 
Estate,  9  Pa.  Dist.  R.  729. 

An  executor  is  entitled  to  an  allowance  of 
$202.25  for  funeral  expenses,  although  the 
will  provided  for  only  $100,  where  he  did 
not  know  of  the  provision  until  after  the 
funeral,  and  the  several  items  had  been 
proved  and  allowed  by  the  probate  judge. 
Re  Galland,  92  Cal.  293,  28  Pac.  287. 

In  Hasson's  Estate,  5  Pa.  Co.  Ct.  19,  a 
charge  of  $477.75  for  the  burial  of  a  do- 
mestic servant  who  left  but  about  $2,000 
was  held  excessive,  although  authorized  by 
the  administrator,  where  the  circumstances 
were  sufficient  to  have  put  the  undertaker 
on  inquiry. 

So,  where  the  slightest  inquiry  would 
have  disclosed  to  an  undertaker  that  de- 
ceased was  worth  only  about  $800,  a  claim 
of  $331  for  funeral  expenses  will  be  cut  to 
$225,  notwithstanding  a  relative  of  deceased, 
who  was  a  minor,  had  told  him  not  to  mind 
the  expense.  Bauman's  Estate,  5  Pa.  Co. 
Ct.  579. 

And  where  a  domestic  servant  left  an 
estate  of  only  $1,167.36,  the  sum  of  $810.90 
charged  by  an  undertaker  requested  by  de- 
ceased's brother  to  take  out  letters  of  ad- 
ministration and  furnish  a  first-class  funer- 
al is  exorbitant,  and  will  not  be  allowed. 
Cullen's  Estate,  7  Pa.  Dist.  R.  304.  The 
court  in  this  case  said :  "And  it  is  time  it  is 
clearly  understood  that  only  such  a  sum 
will  be  allowed  for  funeral  expenses,  cost 
of  cemetery  lot,  erection  of  monument,  etc., 
as  will  bear  a  just,  feiir,  and  reasonable  pro- 
portion to  the  amount  of  the  estate  of  the 
decedent  and  his  or  her  station  in  life. 
Undertakers  should  also  realize  they  take 
the  risk  of  the  estate  proving  insolvent,  in 
which  case,  as  against  creditors,  they  will 
be  held  strictly  to  the  requirements  of  the 
rule." 

So,  an  allowance  of  $455  out  of  an  under- 
taker's bill  for  $526,  for  the  burial  of  an 
aged  janitor  whose  companions  were  labor- 
ing men  and  whose  estate  was  less  than 
$5,000,   is   excessive.     Foley   v.   Brocksmit, 
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tion,  tf  639,  p.  1186;  Re  Sanderson,    74  Cal. 
199,  16  Pac.  753. 

.  The  bill  of  the  undertaker  for  $201.40  out 
of  an  estate  of  less  than  $800  was  unreason- 
able, especially  when  no  burial  lot  or  tomb- 
stone was  provided. 

Bradley's  Estate,  11  Phila.  87;  Woerner, 
Administration,  349,  704;  Schoiiler,  Exrs. 
421;  Re  Rooney,  3  Redf.  15;  Rockel,  Probate 
Pr.  pp.  650,  663;  Willard,  Exrs.  p.  272;  Red- 
field,  Wills,  p.  243;  18  Cyc.  Law  &  Proc.  p. 
438,  note  6;  Detwiller  v.  Hartman,  37  N.  J. 
Eq.  349;  Personette  v.  Johnson,  40  N.  J. 
Eq.  174;  Wilson  v.  Staats,  33  N.  J.  Eq.  624; 
Martin  v.  Cullen,  30  N.  J.  Eq.  426;  Curtis 
y.  National  Bank,  39  Ohio  St.  681 ;  Re  Prim- 
mer, 49  Misc.  413,  99  N.  Y.  Supp.  830;  Foley 
y.  Brocksmit,  119  Iowa,  467,  60  L.R.A.  671, 
97  Am.  St.  Rep.  324,  93  N.  W.  344. 

Messrs.  Williams  &  Stelnemann  for 
defendant  in  error. 

Day  is,  J.,  delivered  the  opinion  of  the 
court: 

It  is  objected  that  the  circuit  court  erred 
in  refusing  to  strike  off  the  bill  of  exceptions 
taken  in  the  court  of  common  pleas  by  the 
plaintiff  in  error,  for  the  reason  that  the  de; 


fendant  in  error  did  not  have  the  ten  daji 
provided  by  §  6301,  Rev.  Stat.,  in  which  to 
file  his  objections  and  amendments  to  the 
bill  of  exceptions.  The  presumption  is  that 
notice  was  given  to  counsel  and  that  they 
had  an  opportunity  to  inspect  and  object  to 
the  bill,  although  the  record  is  silent  as  to 
that  fact.  It  does  not  appear  that  counsel 
did  not  waive  the  right  to  object  to  the  bill 
within  ten  days  after  notice  that  it  had  been 
filed  with  the  clerk.  State  v.  Wirick,  81 
Ohio  St.  343,  90  N.  E.  937. 

There  is  scarcely  any  room  for  debate,  and 
none  is  attempted  here,  as  to  the  rule  which 
governs  in  making  an  allowance  out  of  an 
estate  for  funeral  expenses.  ''The  amount 
which  will  be  allowed  for  funeral  expenses, 
in  the  absence  of  statutory  or  testamentary 
provisions,  is  governed  by  the  value  of  the 
decedent's  estate,  his  station  in  life,  and  the 
customs  of  people  of  the  sam^  station;  but 
the  expenditure  must  in  all  cases  be  reason- 
able, and,  if  extravagant,  will  be  disallowed, 
even  as  against  the  legatees  and  next  of  kin." 
n  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1263;  18 
Cyc.  Law  &  Proc.  p.  438 ;  Schouler,  Exrs.  3d 
ed.  §  421;  2  Woerner,  Am.  Law  of  Admin- 
istration, 2d  ed.  §  360;  1  Rockel,  Ohio  Pro- 


319  Iowa,  457,  60  L.R.A.  571,  97  Am.  St. 
Rep.  324,  93  N.  W.  344. 

And  where  the  deceased  infant's  estate 
amounted  only  to  between  six  and  seven 
thousand  dollars,  the  court,  in  Re  Kiernan, 
38  Misc.  394,  77  N.  Y.  Supp.  924,  reduced 
the  charge  for  a  casket  from  $490  to  $175. 

An  item  of  $950  for  the  entertaining  of 
friends  attending  a  funeral  is  not  allowable 
as  part  of  the  funeral  expenses.  Bard's 
Estate,  13  Pa.  Dist  R.  652. 

— tombstones. 

Where  deceased's  estate  consisted  of  two 
houses  and  $273  personalty,  and  there  were 
no  creditors,  a  credit  of  $1,100  for  a  grave- 
stone was  allowed.  Geiger's  Estate,  12  W. 
N.  C.  439. 

So,  an  allowance  of  $450  for  the  con- 
struction of  a  vault  and  an  allowance  for 
repair  have  been  held  proper.  Re  Fishbeck 
(Knapp  V.  Jessup)  146  Mich.  348,  7  L.R.A. 
(N.S.)  617,  117  Am.  St.  Rep.  646,  109  N. 
W.   666. 

And  an  allowance  of  $1 50  for  a  monument 
was  authorized  in  Phillips  v.  Duckett,  112 
111.  App.  687,  where  the  estate  was  solvent 
and  several  heirs  consented. 

In  Conway's  Estate,  10  Pa.  Dist.  R.  509, 
an  allowance  of  $700  for  a  tombstone  was 
sustained  where  the  deceased  was  an  un- 
married clergyman  and  left  $2,500. 

So,  an  allowance  of  $50  for  a  monument 
was  held  authorized  in  Re  Meuschke,  61 
Misc.  9,  114  N.  Y.  Supp.  722,  where  the  de- 
ceased  left   about   $8,000. 

In  Sheetz's  Estate,  2   Woodw.  Dec.   405, 
where   the  executoy  claimed  $470.50  for  a' 
%%  J.,R.A,(N.S.) 


monument  and  iron  railinc^  around  the  de- 
ceased's lot,  he  was  allowed  half  the  cost  of 
the  monument,  and  his  claim  for  the  iron 
fence  was  disallowed,  as  was  also  a  charge 
of  $56  for  a  monument  placed  over  the  re- 
mains of  deceased's  first  wife. 

And  in  Jackson  v.  Leech,  113  Mich.  391. 
71  N.  W.  846,  $250  was  evidently  allowed 
for  a  tombstone. 

— ^burial  lots. 

Where  the  net  value  of  deceased's  estate 
was  over  $10,000,  an  allowance  of  $470  for 
a  burial  lot,  $200  for  fencing,  and  $35  for 
sodding,  was  held  reasonable  and  allowable 
in  Re  Liss,  39  Misc.  123,  78  N.  Y.  Supp. 
069. 

And  $307  has  been  allowed  under  the 
Massachusetts  statute  authorizing  an  al- 
lowance for  a  burial  lot,  about  one  half 
the  amount  being  for  the  lot  and  the  bal- 
ance for  perpetual  care.  Pettcngill  v.  Ab- 
bott, 167  Mass.  307,  46  N.  E.  748. 

And  an  allowance  of  $613  for  a  burial 
lot,  with  perpetual  care,  was  approved  in 
Mar  pie  v.  Morse,  180  Mass.  608,  62  N,  E. 
966,  where  that  was  the  usual  price  in  the 
cemetery  where  the  deceased  had  expressed 
a  desire  to  be  buried. 

See  infra,  section  on  '^Insolvent  estates." 

Miscellaneous. 

An  expenditure  for  flowers  to  place  on 
deceased's  grave  was  held  not  a  funeral 
expense,  in  Re  Schroeder,  113  App.  Div.  204, 
09  N.  Y.  Supp.  176,  affirmed  in  186  N.  Y. 
537,  78  N.  E.  1112. 

For  a  case  allowing  expense  for  powers. 
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bate  Pr.  §  650;  Giauque,  Settlement  of  Es- 
tates, 7tii  ed.  615-617.  But  it  is  insisted 
here  (1)  that  the  plaintiff  in  error  is  es- 
topped; (2)  that  this  court  is  concluded  by 
tlic  findings  of  tlie  court  below;  and  (3) 
that  the  amount  paid  by  the  administrator 
for  funeral  expenses  was  reasonable. 

If  we  may  admit  that  the  liability  of  the 
administrator  may  be  limited,  and  the  con- 
science of  the  court  circumscribed  by  the  as- 
sent of  the  sole  beneficiary  of  the  decedent's 
will,  grudgingly  given  and  almost  extorted, 
still  it  does  not  appear  to  us  that  the  defend- 
ant in  error  has  made  out  a  case  of  estoppel 
against  the  plaintiff  in  error.  While  it  is 
true  that  one  who,  having  a  right,  induces 
another  to  act  on  the  belief  that  the  right 
will  not  be  asserted,  will  not  be  afterwards 
allowed  to  exercise  it,  and  while  it  is  also 
true  that  one  may  estop  himself  by  acqui- 
escence or  by  silence  when  he  ought  to  speak, 
nevertheless  it  is  true  that  the  burden  is 
upon  the  party  who  relies  on  the  estoppel, 
to  prove  clearly  and  unequivocally  every 
fact  essential  to  the  estoppel.  11  Am.  & 
En^.  £nc.  Law,  2d  ed.  p.  424;  16  Cyc.  Law 
k  Proc.  pp.  811,  812.    Now,  in  this  case  the 


defendant  in  error,  who  is  claiming  an  es- 
toppel against  the  plaintiff  in  error,  was  the 
superior  in  knQwledge  and  experience  of  the 
duties  of  an  administrator.  He  testifies  that 
when  the  plaintiff  in  error  came  to  the  un- 
dertaker's, the  Odd  Fellows  had  already  prac- 
tically purchased  the  casket ;  and  he  and  oth- 
er witnesses  testify  that  the  plaintiff  in  er- 
ror consented  to,  or  at  least  silently  ac- 
quiesced in,  the  purchase.  Yet  they  all  ad- 
mit that  she  objected  on  the  ground  that  the 
deceased  never  believed  in  expensive  funerals, 
and  she  wanted  a  cheaper  casket,  say,  from 
$00  to  $90.  The  plaintiff  in  error  explicitly 
and  circumstantially  denies  that  she  assent- 
ed to  the  purchase  which  was  made,  and  her 
denial,  and  the  circumstances  surrounding 
the  transaction,  raise  such  a  sharp  conflict 
of  evidence  that  we  are  unable  to  say  that 
the  facts  which  are  claimed  to  amount 
to  estoppel  are  clearly  and  satisfactorily 
proven.    The  estoppel  therefore  fails. 

Next,  it  is  claimed  that  the  finding  of  the 
circuit  court  is  a  finding  of  fact,  and  there* 
fore  conclusive  upon  us.  Ordinarily,  an  is- 
sue as  to  the  reasonableness  or  unreasonable- 
ness of  anything  is  regarded  as  a  mixed 
question  of  law  and  fact;  but  where  the  facts 


pee   O'Reilly    v.    Kelly,    supra,    section    on 
"Amount  allowable." 

A  claim  for  the  expense  of  a  wake  was 
disallowed  in  White's  Estate,  13  Phila.  287. 

But  where  the  expenditures  for  cheese  and 
crackers  and  tobacco  for  a  wake  were  rea- 
snnable,  they  were  held  allowable  as  funer- 
al expenses,  in  Johnson's  Estate,  8  Pa.  Co. 
Ct.  ]. 

And  in  McCul  lough  v.  McCready,  62 
Mi?c.  542,  102  N.  Y.  Supp.  633,  affirmed  in 
122  App.  Div.  888,  106  N.  Y.  Supp.  1135,  it 
waa  held  that  an  expenditure  of  $71.26  for 
provisions  for  consumption  at  a  wake  might 
he  allowed  where  it  was  suitable  to  dece- 
dent's condition  in  life. 

In  Reeve's  Estate,  12  Kulp,  137,  credit 
was  allowed  for  providing  dinner  for  friends 
and  relatives  of  deceased  who  came  to  the 
funeral  from  a  distance. 

But  it  was  held  in  Santee's  Estate,  9 
Kulp,  142,  that  no  allowance  would  be  made 
for  serving  dinner  and  supper  to  those  who 
attended  the  funeral  nor  for  the  care  and 
^<'ed  of  such  persons'  horses.  See  also 
Bard's  Estate,  under  section  on  "Amounts 
allowable." 

And  an  allowance  for  paying  the  fare  of 
f'xpcutrix,  her  brother,  sister,  and  husband 
to  attend  the  funeral  was  refused  in  Price 
Estate.  11  Kulp,  259. 

In  Hasler  ▼.  Hasler,  1  Bradf.  248,  the  ad- 
ministrator was  allowed  an  expense  of  $12 
'or  communicating  the  news  of  deceased's 
suicide  to  his  relatives  by  special  messenger, 
and  also  the  necessary  expenses  of  inter- 
ment. 

And  where  an  estate  is  ample,  the  reason - 
*ole  expenses  of  embalming  deceased's  body 
2BLR^(N.S.)  ^ 


and  transporting  it  from  India,  where  he 
died,  to  Philadelphia,  are  allowable.  Par- 
rv's  Estate,  188  Pa.  38,  68  Am,  St  Rep. 
850,  41  Atl.  384. 

It  was  held  in  Foley  v.  Brocksmit,  119 
Towa,  457,  60  L.R.A.  671,  97  Am.  St.  Rep. 
324,  93  N.  W.  344,  that  a  witness's  esti- 
mate of  the  reasonableness  of  the  expenses 
of  a  funeral  is  not  binding  on  either  the 
jury  or  court. 

Insolvent  estates. 

It  was  held  in  Re  Rooney,  3  Redf.  15,  that 
an  undertaker  who  furnished  a  funeral, 
judging  from  appearance,  suitable  to  de- 
ceased's condition  in  life,  was  entitled  to  an 
allowance  therefor,  although  the  estate  was 
insolvent. 

And  there  are  dicta  in  Phillips  v.  Duck- 
ett,  112  111.  App.  587,  that  an  allowance  for 
a  modest  tombstone  might  be  proper  al- 
though the  estate  is  insolvent. 

But  credit  for  a  tombstone  was  refused  in 
Vil  lee's  Estate,  9  Lane.  L.  Rev.  353,  where 
the  estate  was  insolvent,  and  to  the  same 
eflfect  is  Meyer's  Estate,  6  Kulp,  167. 

And  in  Burbridge  v.  Rogers,  7  Ky.  L.  Rep. 
42,  it  was  held  that  $575  would  not  be  al- 
lowed for  a  tombstone  where  the  estate  was 
insolvent. 

And  it  was  held  in  Hearing's  Succession, 
28  La.  Ann.  149,  where  the  succession  was 
insolvent,  that  an  item  of  $249  for  funeral 
expenses  should  be  reduced  to  $200,  this 
being  the  largest  amount  which  the  court 
was  authorized  to  allow.  See  also  Carpen- 
ter's Estate,  supra^  section  on  "Amount 
allowable."  J.  T.  W. 
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are  clear  and  undisputed,  it  is  to  be  regarded 
as  purely  a  question  of  law.  For  example, 
in  Tindal  v.  Brown,  1  T.  R.  l!S7,  it  was  held 
that  what  is  reasonable  notice  of  nonpay- 
ment to  an  indorser  is  a  question  of  law; 
and  Lord  Mansfield  said:  "What  is  reason- 
able notice  is  partly  a  question  of  fact  and 
partly  a  question  of  law.  It  may  depend  in 
some  measure  on  facts;  such  as  the  distance 
at  which  the  parties  live  from  each  other, 
the  course  of  the  posts,  etc.  But  wherever 
a  rule  can  be  laid  down  with  respect  to  this 
reasonableness,  that  should  be  decided  by  the 
court,  and  adhered  to  by  everyone  for  the 
sake  of  certainty."  And  in  the  same  case 
Buller,  J.,  remarked:  "Whether  the  post 
goes  out  this  or  that  day,  at  what  time,  etc., 
are  matters  of  fact ;  but  when  those  facts  are 
established,  it  then  becomes  a  question  of 
law,  on  those  facts,  what  notice  shall  be  rea- 
sonable. 

The  same  principle  has  been  recognized  in 
determining  whether  a  rule  of  a  railway 
company  was  a  reasonable  regulation.  In 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Adcock,  52 
Ark.  40C,  12  S.  W.  874,  it  was  said  per  cu- 
riam: The  facts  being  uncontroverted,  it 
was  the  province  of  the  court  to  declare  the 
regulations  reasonable.  To  submit  the  ques- 
tion to  the  jury  for  determination,  under 
such  circumstances,  was  simply  to  leave  the 
matter  to  their  discretion,  which  was  error." 
See  also,  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Hammond,  68  Ark.  324,  24  S.  W.  723;  Illi- 
nois C.  R.  Co.  v.  W^hittemore,  43  111.  420,  92 
Am.  Dec.  138;  Vedder  v.  Fellows,  20  N.  Y. 
126;  Hoffbauer  v.  Davenport  &  N.  W.  R.  Co. 
52  Iowa,  342,  35  Am.  Rep.  278,  3  N.  W.  121 ; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Lyon,  123 
Pa.  140,  2  L.R.A.  489,  10  Am.  St.  Rep.  517, 
16  Atl.  607. 

A  similar  rule  was  announced  as  to  devia- 
tion in  a  marine  insurance  case.  Riggin  v. 
Patapsco  Ins.  Co.  7  Harr.  &  J.  279,  16  Am. 
Dec.  302.  What  is  a  reasonable  time  within 
which  an  act  must  be  done  may  be  a  ques- 
tion of  law.  "WHiere  the  facts  are  clearly 
established,  or  are  undisputed  or  admitted, 
reasonable  time  is  a  question  of  law."  Hill 
V.  Hobart,  16  Me.  164. 

Where  a  statute  imposed  a  penalty  for  is- 
suing a  marriage  license  without  reasonable 
inquiry,  it  was  held  that  the  question  as  to 
what  is  reasonable  inquiry,  under  a  known 
state  of  facts,  is  one  of  law  for  the  court. 
Trolinger  v.  Boroughs,  133  N.  C.  312,  45 
S.  E.  662.  Further  statements  of  the  rule 
and  illustrations  of  its  application  by  this 
court  Mill  be  found  in  Walker  v.  Stetson, 
14  Ohio  St.  89,  84  Am.  Dec.  302;  Bassen- 
horst  V.  Wilby,  45  Ohio  St.  333,  13  N.  E.  75, 
and  Travelers*  Ins.  Co.  v.  Myers,  62  Ohio  St. 
529.  40  L.R.A.  760,  57  N.  E.  458. 

We  therefore  hold  that,  upon  the  conceded 
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and  clearly  proven  facts  disclosed  in  this  rec- 
ord, it  is  within  the  proper  province  of  tbia 
court  to  review  the  finding  of  the  court  be- 
low as  to  the  reasonableness  of  the  amount 
expended  by  the  administrator  for  burial  of 
the  decedent. 

The  whole  amount  realized  from  the  dece- 
dent's estate  was  $798.32,  and  the  adminis- 
trator claims  credit  for  $201.40  paid  for  fu- 
neral expenses,  of  which  the  following  item 
is  most  seriously  contested,  viz.:  "One  cloth 
casket,  copper  lined,  with  silver  handles,  en- 
graved name  plate,  and  use  of  car,  $150.00." 
The  deceased  was  an  old  man,  with  no  im- 
mediate family  surviving,  and,  in  his  later 
years,  with  no  stated  income  or  occupation. 
He  had  been  a  sailor  on  the  lakes  and  an 
engineer  in  small  steamers.    His  tastes  and 
habits    were    simple,    and  his    expenditures 
modest  and  economical.    A  short  time  before 
his  death  he  had  been  an  inmate  of  the  Odd 
Fellows'  Home  at  Springfield,  Ohio,  and  at 
the  time  of  his  death,  by  suicide,  he  was  Ht- 
ing  at  a  place  called  the  Kunzman  Hotel 
For    reasons    satisfactory   to   himself,   and 
which    afterwards    seemed    sufficient  to   a 
court,  he  made  a  will  making  the  plaintiff 
in  error  his  sole  legatee,  and  excluding  hi9 
collateral  relatives.  A  committee  of  Odd  Fel- 
lows   assumed   charge   of   the    funeral,  and 
this  committee,  and  some  of  the  disappoint- 
ed relatives,  proceeded  to  order  the  funerQl 
and   select   the   casket,    although   they  had 
been  previously  apprised  of  the  fact  that  the 
deceased  had  left  a  will,  and  that  the  plain- 
tiff in  error  was  the  sole  legatee.    The  ad- 
ministrator called  in  the  plaintiff  in  error, 
and,  while  it  is  a  disputed  question  whether 
she  consented  to  the  purchase  of  this  cas- 
ket or  not,  it  is  not  denied  that  she  did  ob- 
ject to  it  as  inappropriate  and  unnecessarily 
expensive.     The    administrator    appears  to 
have  been  a  person  having  knowledge  of  the 
usual  duties  of  an  administrator,  for  he  had 
been  a    clerk  in  the   office  of    the   probate 
judge.    He  was  there  as  a  trustee  for  cred- 
itors and  the  legatee.     He  was  not  bound 
to   listen   to  the  desires  and   importunities 
of  persons  who  desired   to  be  liberal  with 
money  which  was  not  theirs  to  spend.    He 
is  presumed  to  have  known  the    law,   and 
that,  no  matter  who  desired  it  or  who  as- 
sented to  it,  his  act  in  purchasing  that  cas- 
ket was  liable  to  be  reviewed,  either  with 
or  without  exceptions,  by  the  probate  court 
when   he  should  account  for  the  assets  of 
the  estate.     According  to*  the  testimony  of 
the   undertaker   himself,   a  decent  and  re- 
spectable burial,  with  broadcloth-covered  cas- 
ket, mounted  with  silver  handles  and  name 
plate,  may  be  had   for  $75,  and  even  less. 
In  view  of  all  of  these  circumstances,  and 
especially  of  the  fact  that  the  cost  of  this 
funeral  was  made  to  be  one  fourth  of  the 
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entire  estate,  we  think  that  the  amount  al- 
lowed by  the  court  of  common  pleas  and  af- 
firmed by  the  circuit  court  should  be  re- 
duced to  $100,  the  amount  allowed  by  the 
probate  court. 
Judgment  accordingly. 

Summers,  Cb.  J.,  and  Crew,  Spear  and 
Price,  JJ.,  concur. 

Petition  for  rehearing  denied* 


VERMONT    SUPREMB   COURT. 

THOMAS  A.  DEROSIA 

V. 

PETER   FIRLAND. 

(—  Vt-  — ,  76  Atl.  153.) 

Master  ^  discharged  servant  ^  recoT> 
ery  for  term. 

1.  A  discharged  employee  cannot  await  the 
termination  of  the  contract  period  of  serv- 


ice to  hold  the  employer  liable  for  the 
wages  which  would  nave  accrued  had  he 
continued  in  the  service  to  the  expiration  of 
the  term. 

Pleading  —  suit  for  wages  —  amend- 
ment. 

2.  The  declaration  in  an  action  to  re- 
cover for  services  rendered  under  a  contract 
for  labor  cannot  be  amended  so  as  to  claim 
damages  for  a  wrongful  discharge  from  the 
service. 

(May  7,  1910.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Franklin  County  Court  made  dur- 
ing the  trial  of  an  action  brought  to  recover 
wages  alleged  to  be  due  under  an  employ- 
ment contract  which  resulted  in  a  judgment 
for  plaintiff.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  D.  W.  Steele,  for  defendant: 
A  servant  cannot  recover  on  the  common 
counts  for  work  and  labor  done  and  per- 
formed, without  showing  that  he  has  per- 


Note.  —  Right  of  wrongfully  discharged 
servant  to  recover  wages  for  contract 
period  subsequent  to  discharge. 

This  subject  is  treated  in  a  note  in  6 
LR.A.(N.S.)  439.  A  few  cases  in  point 
Iiave  appeared  since  the  preparation  of  that 
note. 

In  Chase  ▼.  Alaska  F.  &  L.  Co.  2  Alaska, 
82;  Durante  v.  Raimon,  315  N.  Y.  Supp. 
115;  Quick  V.  Swing,  63  Or.  140,  99  Pac.418, 
and  Debosia  v.  Fibland  it  is  held  in  cfTcct 
that  the  remedv  by  an  employee  wrongfully 
discharged  before  the  expiration  of  the 
term  is  not  assumpsit  to  recover  for  wages 
for  the  balance  of  the  term,  on  the  ground 
of  constructive  services,  but  is  an  action  for 
damages  for  breach  of  the  contract. 

In  G.  A.  Kelly  Plow  Co.  v.  London  (Tex. 
Civ.  App.)  126  S.  W.  974,  the  court,  in  dis- 
cussing the  question  of  measure  of  damages 
for  wrongful  discharge,  said  that  actions 
of  this  class  are  not  suits  to  recover  unpaid 
wages,  but  are  for  damages,  and  compen- 
sation for  the  injuries  sustained  is  the  ob- 
ject sought.  But  in  this  case  the  action 
«ieems  to  have  been  brought  in  the  latter 
form,  so  that  the  court  was  not  called  upon 
to  pass  on  the  question  whether  an  action 
in  the  form  of  assumpsit  to  recover  wages 
could  have  been  maintained. 

The  contrary  is  held  in  Blumenthal  v. 
Bridges  (Bluthenthal  v.  Bridges)  24  L.R.A. 
(X.S.)  279,  91  Ark.  212,  120  S.  W.  974,  and 
apparently  also  in  Allen  v.  Chicago  Pneu- 
matic Tool  Co.  205  Mass.  669,  91  N.  E.  887 : 
The  contrary  is  also  held  in  Thurmond  v. 
Skannal,  118  La.  6,  42  So.  677,  probably  by 
virtue  of  the  Louisiana  statute  on  the  sub- 
ject, though  the  statute  is  not  expressly 
referred  to  (See  page  453  of  earlier  note/) 
The  court  in  the  case  of  Hinchman  v, 
Matheson  Motor  Car  Co.  151  Mich.  214,  115 
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N.  W.  48,  also  seems  to  recognize  the  right 
of  a  wrongfully  discharged  employee  to  re- 
cover as  for  salary  for  the  portion  of  the 
term  of  employment  remaining  after  the  dis- 
charge, though  it  is  not  entirely  clear  from 
the  report  of  the  case  whether  the  decision 
in  favor  of  the  plaintiff  was  on  the  ground 
that  the  action  could  be  maintained  in  that 
form,  or  upon  the  ground  that  a  cause  of  ac- 
tion for  damages  from  the  wrongful  dis- 
cliarge  was  sufficiently  stated  by  the  decla- 
ration, which  alleged  the  readiness  of  plain- 
tiff to  continue  in  the  performance  of  the  du- 
ties of  his  employment  and  the  refusal  of 
the  defendant  to  pay.  In  this  connection 
it  is  to  be  noted,  as  pointed  out  in  the  note 
to  Howay  v.  Going-Northrup  Co.  6  L.R.A. 
(N.S.)  68,  that  by  liberal  construction  a 
complaint  or  declaration  which  contains  al- 
legations appropriate  to  an  action  for  wages 
on  the  ground  of  constructive  services  may, 
under  some  circumstances,  be  upheld  as  a 
complaint  for  damages  for  the  wrongful 
discnarge. 

So,  in  Quick  ▼.  Swing,  supra,  a  complaint 
which  did  not  specifically  aver  that  the 
plaintiff  had  been  damaged  by  the  wrong- 
ful discharge,  but,  after  stating  the  facts 
as  to  the  employment  and  discharge,  con- 
cluded with  a  demand  for  judgment  for  a 
specified  amount  of  money,  was  upheld,  in 
the  absence  of  a  demurrer,  upon  the  ground 
that  it  suflliciently  stated  a  cause  of  action 
for  damages. 

The  remedy  of  a  wrongfully  discharged 
servant  by  action  for  damages  for  breach 
of  contract  is  treated  in  a  note  in  6  L.R.A. 
(N.S.)  50;  the  remedy  of  wrongfully  dis- 
charged servant  with  respect  to  services 
actually  rendered  in  a  note  in  5  L.R.A. 
(N.S.)  579;  and  the  rights  and  remedies  of 
servant  discharged  for  good  cai«»e  ^n  n  note 
6  L.R.A.(N.S.)   524.  Q.  H.  F 
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formed  work  or  labor  for  the  defendant  at 
his  request,  either  expressed  or  implied. 

Curtis  V.  Smith,  48  Vt.  116. 

In  order  to  maintain  an  action  for  wages, 
the  plaintiff  must  have  completely  per- 
formed the  work  and  fully  complied  with  all 
the  conditions  of  the  executory  contract, 
so  that  nothing  remained  to  be  done  but 
payment  of  money. 

Peeters  v.  Opie,  2  Wm.'s  Sauivd.  350,  note 
(2);  Bradley  v.  Phillips,  52  Vt.  517; 
Davis  V.  Streeter,  75  Vt.  214,  54  Atl.  185. 

And,  if  the  plaintiff  has  not  completely 
performed  the  work,  it  is  necessary  to  de- 
clare specially  if  the  defendant  has  wrong- 
fully prevented  him  from  performing  his 
part  of  the  contract. 

1  Chitty,  PI.  p.  360;  Hulle  v.  Heightman, 
2  East,  145;  Appleby  v.  Dods,  8  East,  300. 

As  there  was  a  positive  and  unqualified 
renunciation  of  the  contract  on  the  part  of 
the  defendant  on  account  of  the  sale  of  the 
store,  and  not  a  mere  expression  of  an  in- 
tention not  to  perform,  the  plaintiff  was 
discharged  from  the  continued  performance 
of  his  promise  and  entitled  to  sue  at  once 
for  the  breach. 

Hosmer  v.  Wilson,  7  Mich.  294,  74  Am. 
Dec.  716;  Smith  v.  Lewis,  24  Conn.  624,  63 
Am.  Dec.  180;  Haines  ▼.  Tucker,  50  N.  H. 
311;  Clement  &  H.  Mfg.  Co.  v.  Meserole,  107 
Mass.  362;  Parker  v.  Russell,  133  Mass.  74; 
Bassett  v.  Bassett,  55  Me.  127. 

One  party  to  an  executory  contract  has 
the  power  to  stop  performance  on  the  other 
side,  by  an  explicit  direction  to  that  effect, 
always  subjecting  himself  to  such  damages 
as  will  compensate  the  other  party  to  the 
compact;  and  the  party  thus  forbidden  or 
dismissed  cannot  go  on  and  complete  the 
contract  and  at  the  end.  recover  the  con- 
tract price  as  such;  his  only  remedy  being 
for  breach  of  contract. 

1  Chitty,  PI.  360;  Derby  v.  Johnson,  21 
Vt.  17;  Danforth  v.  Walker,  37  Vt.  240; 
Morcran  v.  Tucker,  78  Vt.  56,  61  Atl.  863; 
White  v.  Lumiere  North  American  Co.  79 
Vt.  206,  6  L.R.A.(N.S.)  807,  64  Atl.  1121; 
Clark  V.  Marsiglia,  1  Denio,  317,  43  Am. 
Dec.  670;  Lord  v.  Thomas,  64  N.  Y.  107; 
Gibbons  v.  Bente,  61  Minn.  499,  22  L.R.A. 
80,  53  N.  W.  756;  Collyer  v.  Moulton,  9  R.  I. 
90,  93  Am.  Dec.  370;  Heaver  v.  Lanahan, 
74  Md.  493,  22  Atl.  263. 

If  a  party  be  hired  as  a  servant  or  clerk 
for  a  specific  period,  and  in  part  perform  the 
service  and  be  ready  to  complete  it,  but  be 
prevented  from  so  doing  by  the  employer, 
the  wages  or  salary  for  the  whole  term 
cannot  be  recovered  upon  the  indebitatus 
•»ount. 

Archard  ▼.  Hornor,  3  Car.  &  P.  349; 
Smith  V.  Hayward,  7  Ad.  &  El.  544;  Good- 
man V.  Pocock,  16  Q.  B.  683;  Emmens  v. 
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Elderton,  13  C.  B.  507;  Derby  v.  Johnson, 
supra;  Webster  v.  Enfield,  10  111.  29"^; 
Clark  V.  Marsiglia,  supra;  Sherman  v. 
Cham  plain  Transp.  Co.  31  Vt.  162. 

Messrs.  O.  G.  Austin  &  Sons,  for  plain- 
tiff: 

A  servant  wrongfully  discharged  before 
the  end  of  the  employment,'  under  an  entire 
contract  for  services,  at  an  entire  salary, 
pa\'able  in  instalments,  may  wait  until  tbc 
termination  of  the  time  for  which  he  wu 
hired,  and  then  maintain  indebitatus  as- 
sumpsit for  wages  under  the  contract. 

Gandell  v.  Pontigny,  4  Campb.  376;  Bees- 
ton  V.  Collyer,  4  Bing.  309 ;  Collins  v.  Price, 
5  Bing.  132;  Callo  v.  Brouncker,  4  Car.  k 
P.  618;  Armstrong  v.  Bainbridge,  5  Sc.  Sess. 
Cas.  2d.  series,  669;  Rice  v.  Boscovitz,  23 
Lower  Can.  Jur.  141;  Wilkinson  v.  Black, 
80  Ala.  329;  Holloway  v.  Talbot,  70  Ala. 
389;  Beckwith  v.  Baldwin,  12  Ala.  720; 
Marx  v.  Miller,  134  Ala,  347,  32  So.  76o: 
Moss  v.  Decatur  Land  Improv.  &  Furnace 
Co.  93  Ala.  269,  30  Am.  St.  Rep.  65,  9  So. 
188;  Sprague  v.  Morgan,  7  Ala.  932;  Davis 
V.  Ayres,  9  Ala.  292;  Martin  v.  Everett,  11 
Ala.  375;  Ramey  v.  Holcombe,  21  Ala,  567; 
Fowler  v.  Armour,  24  Ala,  194;  Strauss  v. 
Meertief,  64  Ala.  299,  38  Am.  Rep.  8;  Lid 
dell.  V.  Chidester,  84  Ala.  508,  6  Am.  St, 
Rep.  387,  4  So.  426;  St  Louis,  L  M.  k  ^. 
R.  Co.  .V.  Paul,  64  Ark.  83,  37  L.R.A.  504, 
40  S.  W.  705;  Walworth  v.  Pool,  9  Ark. 
394;  McDaniel  v.  Parks,  19  Ark.  671;  Van 
Winkle  v.  Satterfield,  58  Ark.  617,  23  L.R.A. 
893,  25  S.  W.  1113;  Webster  v.  Wade,  19 
Cal.  291,  79  Am.  Dec.  218;  Ryan  v.  Dayton. 
25  Conn.  188,  65  Am.  Dec.  560;  Champion  v. 
Hartshome,  9  Conn.  664;  Burritt  v.  Belfy» 
47  Conn.  323,  36  Am.  Rep.  79;  Hallack  v. 
Gagnon,  4  Colo.  App.  360,  36  Pac  70: 
Saxon ia  Min.  &  Reduction  <^o.  v.  Cook,  7 
Colo.  569,  4  Pac.  1111;  note  to  Smith  r. 
Cashie  &  C.  R.  &  Lumber  Co.  6  L.R.A.cN.S.i 
439;  Cox  v.  Rearden,  84  Ga.  304,  20  Am.  St. 
Rep.  359,  10  S.  E.  627;  Harris  v.  Mr.?*. 
112  Ga.  95,  37  S.  E.  123;  Moore  v.  Kelly  k 
J.  Co.  Ill  Go.  371,  36  S.  E.  802;  Rogers  v 
Parham,  8  Ga.  190;  Isaacs  ▼.  Davies,  CS 
Ga.  169;  Britt  v.  Hays,  21  Ga.  157;  Rick 
V.  Yates,  5  Ind.  115;  Trawick  v.  Peoria  & 
Ft.  C.  Street  R.  Co.  68  111.  App.  156 ;  Chihw  v. 
Belleville  Nail  Mill  Co.  68  111.  123;  Hamlin 
v.  Race,  78  111.  422;  American  Glucose  Co.  v. 
Lubitz,  71  111.  App.  638;  Jones  v.  Duntou, 
7  111.  App.  580;  Leche  v.  Claverie,  25  La- 
Ann.  308;  Alba  v.  Moriarty,  36  La,  Anu. 
680;  Decamp  v.  Hewitt,  11  Rob.  (La.)  290, 
43  Am.  Dec.  204;  Baron  v.  Placide,  7  La. 
Ann.  2529;  Miller  ▼.  Goddard,  34  Me,  102. 
56  Am.  Dec.  638;  Avery  ▼.  Tyringham,  3 
Mass.  160,  3  Am.  Dec.  105;  Armfield  v. 
Nash,  31  Miss.  361;  Murdock  v.  Phillips 
Academy,   12  Pick.  244;   McEvoy  t.  Bock, 
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37  Minn.  4t)2,  34  N.  W.  740;  Sterling  v. 
Bock,  37  Minn.  29,  32  N.  W.  865;  Horn  v. 
Western  Land  Asso.  22  Minn.  233 ;  Dodge  v. 
Rogers,  9  Minn.  223,  Gil.  209;  Ramsey  Coun- 
ty Bldg.  Soc.  v.  Lawton,  49  Minn.  362,  61 
X.  W.  1163;  McMullan  v.  Dickinson  Go.  60 
Minn.  156,  27  L.R.A.  409,  51  Am.  St.  Rep. 
511,  62  N.  W.  120;  Thompson  v.  Detroit  & 
L  S.  Copper  Co.  80  Mich.  422,  45  N.,W.  189; 
Williams  t.  Luckett,  77  Miss.  394^  26  So. 
9G7:  Isaacs  v.  McAndrew,  1  Mont.  437; 
Norton  ▼.  Cowell,  65  Md.  359,  57  Am.  Rep. 
331,  4  Atl.  408;  Olmstead  v.  Bach  (Md.) 
18  L.R.A.  53,  25  Atl.  343,  overruled  in  78 
Md.  132,  22  L.R.A.  74,  27  Atl.  501 ;  Booge 
V.  Pacific  R.  Co.  33  Mo.  212,  82  Am.  Dec. 
160;  Thompson  v.  Wood,  1  Hilt.  93;  Taylor 
V.  Read,  4  Paige,  572;  Costigan  v.  Mohawk 
4  H.  River  R.  Co.  2  Denio,  609,  43  Am.  Dec. 
758;  Huntington  v.  Ogdensburgh  &  L.  C.  R. 
Co.  33  How.  Pr.  416;  Badger  v.  Titcomb,  15 
Pick.  409,  26  Am.  Dec.  611;  Colburn  v. 
Woodworth,  31  Barb.  381;  Heim  v.  Wolf,  1 
E.  D.  Smith,  70;  Weed  ▼.  Burt,  78  N.  Y. 
191;  Decker  v.  Hassel,  26  How.  Pr.  528; 
Klingenberg  v.  Werner,  42  N.  Y.  S.  R.  186, 
16  N.  Y.  Supp.  853;  Boyle  v.  Bobbins,  71 
X.  C.  130;  Caldwell  v.  Beatty,  69  N.  C.  365; 
Markham  v.  Markham,  110  N.  C.  356,  14  S. 
E.  963;  Brinkley  v.  Swicegood,  65  N.  C.  626; 
Beck  V.  Devereaux,  9  Neb.  109,  2  N.  W.  365 ; 
Kahn  v.  Kahn,  24  Neb.  709,  40  N.  W.  135; 
Weiler  v.  Henarie,  15  Or.  28,  13  Pac.  614; 
James  v.  Allen  County,  44  Ohio  St,  226,  58 
Am.  Rep.  821,  6  N.  E.  246;  King  v.  Steiren, 
44  Pa,  99,  84  Am.  Dec.  419;  Allen  v.  Colliery 
Engineers'  Co.  196  Pa.  512,  46  Atl.  899; 
Clay  Commercial  Teleph.  Co.  v.  Root,  1 
Sadler  (Pa.)  485,  17  W.  N.  G.  200,  4  Atl. 
828;  Stewart  v.  Walker,  14  Pa.  293;  Cox  v. 
Adams,  1  Nott  &  M'C.  284 ;  Byrd  v.  Boyd,  4 
M'Cord,  L.  246,  17  Am.  Dec.  740;  Union 
Bank  v.  Heyward,  15  S.  C.  296;  Bradahaw  v. 
Branan,  5  Rich.  L.  465;  Jones  v.  Jones,  2 
Swan,  605;  Children  of  Israel  v.  Peres,  2 
Coldw.  620;  Simon  v.  Allen,  76  Tex.  398,  13 
S.  W.  296;  Howe  v.  Harding,  84  Tex.  74,  19 
S.  W.  363;  Howe  v.  Harding,  76  Tex.  19,  18 
Am.  St.  Rep.  17,  13  S.  W.  41;  Howay  y. 
Ooing-Northrup  Co.  24  Wash.  88,  6  L.R.A. 
'X.S.)  49,  85  Am.  St,  Rep.  942,  64  Pac.  135; 
Cordon  v.  Brewster,  7  Wis.  355;  La  Cour- 
sier  V.  Russell,  82  Wis.  26.5,  52  N.  W.  176; 
School  Dist.  No.  1.  v.  Dreutzer,  51  Wis. 
153,  6  N.  W.  610;  Dunn  v.  Hereford,  1  Wyo. 
206;  Boardman  ▼.  Keeler,  21  Vt.  83;  Paul 
V.  School  Dist.  No.  2,  28  Vt.  675;  Cashen 
V.  School  Dist.  No.  12,  50  Vt.  30;  Davis  v. 
Streeter,  75  Vt  214,  64  Atl.  185. 

Watflon,  J.,  delivered  the  opinion  of  the 
court: 

The  declaration  is  common  counts  in  aS' 
«nmp8it.    Plea,  the  general  issue. 
28  L.RJL.(N.S.) 


The  plaintiff  claimed,  and  his  evidence 
tended  to  show,  that  on  August  12,  1907,  he 
made  a  contract  with  the  defendant  whereby 
he  Was  to  work  for  the  defendant  as  clerk 
and  salesman  in  his  store  at  Highgate  Cen- 
ter for  the  term  of  one  year  from  that  date, 
for  the  sum  of  $468,  payable  in  instalmenta 
of  $9  per  week,  with  the  agreement  that  he 
should  be  given  employment  for  the  full 
term;  that  when  the  plaintiff  had  worked 
Sji  weeks  the  defendant  sold  his  stock  in 
the  store  to  one  Loukes,  notified  the  plain- 
tiff that  he  had  no  more  work  for  him,  and 
paid  him  in  full  for  the  services  he  had  per- 
formed; that  the  plaintiff  remained  at  High- 
gate  Center  during  the  entire  year,  ready 
and  willing  to  work  for  the  defendant,  but 
waa  not  furnished  with  more  work,  and  was 
paid  nothing  by  him  after  the  time  of  the 
dismissal;  that  during  the  remainder  of  the 
year  the  plaintiff  did  some  work  under  oth- 
er employment,  and,  deducting  what  he  re- 
ceived therefor,  together  with  the  sums  re- 
ceived of  the  defendant  for  the  services  ac- 
tually performed,  seeks  to  recover  here  the 
''balance  due  on  services"  for  the  full  term 
of  the  contract,  this  suit  being  brought  aft- 
er the  termination  of  that  period.  It  was 
claimed  in  defense,  and  the  defendant's  evi- 
dence tended  to  show,  that  he  did  not  hire 
the  plaintiff  for  the  term  of  one  year,  but 
did  hire  him  by  the  week,  and  paid  him 
up  to  the  time  he  was  discharged.  The  de- 
fendant seasonably  objected  and  excepted  to 
the  admission  of  any  and  all  evidence  in  sup- 
port of  the  plaintiff's  claim,  on  the  ground 
that  the  declaration  is  general  assumpsit, 
and  not  special  for  breach  of  the  contract^ 
and  at  the  close  of  the  evidence  the  defend- 
ant moved  for  a  verdict;  for  that  since  the 
testimony  on  both  sides  shows  that  the 
plaintiff  was  paid  his  wages  in  full  up  to 
the  time  of  his  dismissal,  no  recovery  can 
be  had  under  the  common  counts  in  assump- 
sit. This  motion  was  overruled,  and  an 
exception  saved. 

The  plaintiff  contends  for  and  relies  upon 
the  doctrine  laid  down  in  Gandell  v.  Ponti- 
guy,  4  Campb.  376,  1  Starkie,  198.  There 
the  action  was  indebitatus  assumpsit  for 
work  and  labor,  with  the  common  money 
counts.  The  plaintiff,  employed  by  the  de- 
fendant at  a  yearly  salary  payable  quarter- 
ly, was  discharged  from  his  service  about 
the  middle  of  a  quarter,  and  paid  for  the 
half  quarter  worked.  Thereupon  the  plain- 
tiff denied  the  defendant's  power  to  dis- 
charge him  in  the  middle  of  a  quarter,  and 
the  next  day  made  an  offer  to  do  the  du- 
ties of  the  situation,  which  the  defendant 
declined.  Lord  Ellenborough  said,  if  the 
plaintiff  was  discharged  without  a  sufficient 
cause,  the  action  was  maintainable.  ''Hav- 
ing served  a  part  of  the  quarter  and  being 
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willing  to  serve  the  residue,  in  contempla- 
tion of  law,  he  may  be  considered  to  have 
served  the  whole."  The  doctrine  of  con- 
structive service  there  laid  down  was  fol- 
lowed in  Collins  v.  Price,  6  Bing.  132,  30 
Revised  Rep.  542,  and  in  other  English 
cases.  It  was  repudiated,  however,  by  Lord 
Tenterden  in  Archard  v.  Homor,  3  Car.  & 
P.  349,  as  early  as  1828.  There  the  first 
count  was  special  on  a  contract  by  which 
the  plaintiff  agreed  that  he  and  his  wife 
would  become  the  servants  of  the  defendant 
at  certain  wages,  and  the  defendant  under- 
took, etc.,  to  continue  them  in  such  service 
until  the  expiration  of  one  year.  Breach, 
that  the  defendant  discharged  them,  without 
warning,  before  the  year  had  expired.  Pleas, 
nonassumpsit  to  the  special  counts,  also  to 
the  other  counts  as  to  all  but  the  sum  of 
£11,  and  a  tender  of  that  sum.  The  tend- 
er was  for  the  time  of  actual  service.  The 
plaintiff  and  his  wife  entered  upon  the  per- 
formance of  the  contract  in  the  month  of 
December,  and  were  discharged  on  the  6th 
day  of  February  following.  The  plaintiff 
claimed  wages  for  the  time  he  had  served, 
and  for  a  quarter  more.  The  evidence  did 
not  support  the  contract  declared  upon,  but 
instead  thereof  showed  a  contract  terminable 
at  a  month's  notice.  Consequently  it  was 
held  that  there  coulcl  be  no  recovery  on  the 
special  counts.  And  his  lordship  further 
held  that  wages  could  not  be  recovered,  un- 
der the  common  count,  for  any  more  of  the 
time  than  the  plaintiff  had  actually  served. 
In  1837  the  case  of  Smith  v.  Hay  ward,  7 
Ad.  &  El.  544,  was  heard  before  the  court 
of  King's  bench.  The  declaration  contained 
a  special  count  which  was  not  proved,  and 
counts  for  work  and  labor,  and  on  an  ac- 
count stated.  Plea,  nonassumpsit,  and  pay- 
ment into  court  of  £4  on  the  account  for 
work  and  labor.  The  defendant  employed 
the  plaintiff  for  a  quarter  of  a  year  and  paid 
him  therefor.  The  jury  found  that  the 
agreement  was  subject  to  three  months'  no- 
tice. The  plaintiff  completed  that  quarter; 
but  when  he  had  worked  some  more  than 
half  a  month  on  the  second  quarter  he  was 
dismissed  by  the  defendant.  The  action  was 
commenced  three  days  later,  the  plaintiff 
having  first  offered  to  complete  the  second 
quarter's  service.  The  money  was  paid  into 
court  as  due  for  the  time  of  actual  service 
after  the  expiration  of  the  first  quarter. 
The  plaintiff  claimed  pay  for  the  whole  quar- 
ter from  that  period.  It  was  held  that  the 
action  was  brought  too  soon  for  any  ques- 
tion to  arise  on  this  point.  But  in  discuss- 
ing the  matter.  Lord  Chief  Justice  Denman 
said  he  thought  the  rule  was  granted  for  the 
purpose  of  bringinpf  the  case  of  Gandell  v. 
Pontiguy  into  question;  that  the  view  taken 
by  Lord  Ellenborough  of  the  point  there  de- 
28  L.RJ^.(N.S.) 


cided  was  different  from  that  which  Lord 
Tenterden  took  of  the  same  point  in  Archard 
V.  Homor,  and,  '*if  we  were  bound  to  decide 
between  the  two  authorities,  I  should  say 
that  the  later  case  is  grounded  on  the  bet- 
ter reason.    There  is  obviously  a  great  dif- 
ference between  suing  for  a  breach  of  cod 
tract  in  dismissing  the  plaintiff  and  for  work 
and  labor  which,  by  reason  of  the  dismissal, 
has  not  been  performed.    The  defense  in  the 
last  case  would  be  the  nonperformance  of  the 
work;  in  the  other,  some  excuse  for  break- 
ing off  the  contract."     The  other  three  jus- 
tices expressed  themselves  to  the  sanie  ef- 
fect.   In  1847  the  case  of  Fewings  v.  Tisdal, 
5  Dowl.  &  L.  196,  1  Exch.  295,  came  before 
the  court  of  exchequer.    The  declaration  vaa 
indebitatus  assumpsit  for  work  and  labor  a^ 
a  hired  servant,  and  on  an  account  stated. 
Plea,  nonassumpsit.     The  plaintiff,  when  in 
the  defendant's  employ,  was  dismissed  with- 
out previous  warning,  and    was    paid   ber 
wages  up  to  the  time  of  dismissal.    The  ac- 
tion was  brought  to  recover  a  month's  wages, 
commencing  from  the  day  of  her  discharge. 
The  undersheriff  nonsuited  the  plaintitf  od 
the  ground  that  the  declaration  should  ha^-e 
been  special,  and  that  she  could  not  reco^f: 
under  the  common  count  for  work  and  IaKt. 
The  rule  was  discharged,  Lord  Chief  Ban-ii 
Pollock  saying  he  regretted  that  the  party 
was  unable   to   recover   her   claim  "in  this 
form  of  cpunt;   it  is  not  the  proper  form, 
but  it  should  have  been  a  special  one.    He 
case  of  Archard  v.  Hornor  governs  the  pres- 
ent ;  it  has  been  recognized  by  all  the  courU. 
and  has  been  acted  Upon  in  this  court,  in 
the  case  of  Broxham  v.   Wagstaffe,  5  Jur. 
845."    Barons  Parke  and  Alderson  concurrrd 
tlierein,  the  former  saying :    "The  good  sei.<  • 
of  the  matter  is  to  be  found  in  Archard  \. 
Hornor,  which  was  afterwards  confirmed  by 
the  court  of  the  Queen's  bench  in  the  case 
of  Smith  V.  Hayward,    and    also   by    this 
court."     In  Enunens  v.  Elderton,  13  C.  B. 
495,  4  H.  L.  Cas.  624,  Mr.  Justice  Cromptaa 
of  the  exchequer  chamber  wrote  as  follows: 
"The  result  of  the  modern  authorities,  as  tn 
the  remedies  of  a  servant  wrongfully  div 
charged,  is  well  discussed  in  the  passage  in 
Smith's  Leading  Cases.     ...    He  is  said 
to  have  the  election  of  treating  the  contract 
as  continuing,  and  suing  for  damages  for 
the  breach  by  the  discharge;  or  of  treatinc; 
it  as,  and  acquiescing  in  its  being,  rescinded 
by  the  wrongful  act  of  the  master,  and  bring- 
ing an  action  on  the  quantum  meruit  for  the 
work  actually  performed;  and,  it  is  added, 
that  he  may  wait  till  the  termination  of  the 
period   for   which   he   was  hired,  and  may 
then,  perhaps,  sue  in  indebitatus  assumpsit 
for    the    whole  wages,  relying  on  the  doc- 
trine of  constructive  service.      It  is    clear, 
since  the  decision  of  Fewings  t.  Tisdal,  that 
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this  last  remedy  cannot  be  maintained  in 
the  shape  of  indebitatus  assumpsit,  for  the 
simple  reason  that  the  allegation  of  his  be- 
ing  indebted  for  work  done  is  untrue."  To 
the  same  effect  are  Goodman  v.  Pocock,  15 
Q.  B.  576;  Wood  y.  Moyes,  1  Week.  Rep. 
166. 

Ihe  exact  question  now  presented  does  not 
seem  to  have  been  directly  passed  upon  by 
this  court.  Yet  in  several  cases  determined 
by  it  kindred  questions  have  been  involvedi 
and  the  decisions  rendered  are  consonant 
with  the  rule  which  finally  obtained  in  Eng- 
land, and  are  quite  controlling  in  the  case 
before  us.  In  Derby  v.  Johnson,  21  Vt.  17, 
the  action  was  book  account,  and  the  plain- 
tiff presented  an  account  for  labor  per- 
formed, and  for  materials  furnished,  by 
them,  in  the  prosecution  of  work  under  a 
special  contract  by  which  the  plaintiffs 
agreed  with  the  defendants  to  do  all  the 
stone  work  and  blasting  on  a  certain  piece 
of  railroad,  at  prices  specified.  After  the 
plaintiffs  had  worked  a  month  in  perform- 
ance, the  defendants  directed  and  requested 
them  to  cease  labor  and  to  abandon  the  fur- 
ther execution  of  the  contract,  in  conse- 
quence of  which  the  plaintiffs  immediately 
ceased  laboring  under  the  contract  and 
abandoned  its  further  execution.  The  audi- 
tor, finding  that  the  items  of  plaintiff's  ac- 
count were  reasonably  and  properly  charged, 
upon  the  facts  reported,  submitted  to  the 
court  the  question  whether  the  plaintiffs 
were  entitled  to  recover,  and,  if  so,  what 
amount.  It  was  insisted  by  the  defendants 
that  their  request  and  direction  to  the 
plaintiffs  to  cease  work  and  abandon  the 
execution  of  the  contract  should  be  consid- 
ered in  the  light  of  a  proposition  which  the 
plaintiffs  were  at  liberty  to  accede  to  or  dis- 
r^rd,  and  that,  having  acquiesced  therein 
by  quitting  the  work,  the  contract  was  to 
be  treated  as  having  been  relinquished  by 
the  mutual  consent  of  the  parties.  Thus 
the  power  of  the  employers  to  stop  the  exe- 
cution of  the  contract  by  the  employees,  and 
the  right  of  the  latter  to  recover  for  serv- 
ices performed,  were  questions  before  the 
court  It  was  held  that  the  direction  of  the 
defendants  to  the  plaintiffs  to  quit  the  work 
vas  positive  and  unequivocal;  that  the  em- 
ployer in  a  contract  for  labor  has  the  power 
to  stop  the  completion  of  it,  if  he  choose, 
objecting  himself  thereby  to  the  conse- 
quences of  a  violation  of  the  contract;  that 
the  workman,  after  notice  to  quit,  has  no 
right  to  continue  his  labor  and  claim  pay 
for  it;  that  the  plaintiffs,  having  been  pre- 
Tented  from  executing  their  part  of  the  con- 
tract by  the  act  of  the  defendants,  were  en- 
titled to  recover,  as  upon  a  quantum  meruit, 
the  value  of  the  services  they  had  performed 

under  it,  without  reference  to  the  rate  of 
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compensation  specified  in  the  contract;  and 
that  they  might,  in  addition  thereto,  in  an- 
other form  of  action,  have  recovered  their 
damages  for  being  prevented  from  complet- 
ing the  whole  work.  In  Sherman  v  Cham- 
plain  Transp.  Co.  31  Vt.  162,  by  the  con- 
tract declared  upon,  the  defendants  were 
allowed  to  use,  on  two  of  their  steamers,  two 
machines,  known  as  "Sickles'  Patent  Cut- 
Off,"  belonging  to  the  plaintiff,  and  a  pat- 
ent right,  known  as  "Stevens'  Patent  Cut- 
Off,"  also  owned  by  the  plaintiff,  on  an- 
other of  their  steamers,  for  an  agreed  sum 
per  annum,  so  long  as  defendants  continued 
to  use  said  machine  and  said  patent  right. 
The  company  used  the  machines  and  the  pat- 
ent right  for  some  seasons,  paying  therefor 
according  to  the  contract,  and  then  notified 
the  plaintiff  that  they  would  not  pay  him 
anything  further  for  the  use  of  the  cut-offs, 
but  continued  to  use  them  the  same  as  before 
the  giving  of  such  notice.  It  was  urged  that 
the  company  had  the  right  to  repudiate  the 
contract,  and  refuse  to  suffer  the  other  party 
to  proceed  under  it,  and  thereby  subject  it- 
self to  damages  for  breach  of  the  contract. 
The  court  said  that,  in  cases  of  hiring,  ei- 
ther party  may  always  put  an  end  to  the 
contract  by  violating  its  terms,  and  only  be- 
comes liable  for  damages  for  the  breach  of 
the  contract;  stating  in  support  thereof  the 
nlle  declared  in  the  later  English  cases  to 
which  we  have  made  reference.  It  seemed-  to 
the  court  at  first  blush  that  this  principle 
of  law  was  applicable  to  the  case,  but  upon 
more  reflection  it  was  determined  otherwise, 
because  of  the  peculiar  species  of  the  con- 
tract, and  the  defendants  should  not  be  al- 
lowed to  repudiate  it  in  part,  and  not  in 
toto. 

Perhaps  it  cannot  be  said  that  the  court's 
statement  of  the  law  respecting  the  right  of 
a  party  to  terminate  a  contract  of  hiring, 
and  the  resulting  liability,  was  essential  to 
the  disposition  of  that  case,  yet  it  was  an 
expression  of  opinion  upon  a  point  argued  by 
counsel  and  deliberately  passed  upon  by  the 
court;  and  if  it  is  a  dictum,  it  is  "a  judicial 
dictum  as  distinguished  from  a  mere  obiter 
dictum;  i.  e.,  an  expression  originating  along 
with  the  judge  writing  the  opinion,  as  an  ar- 
gument or  illustration."  [1  Bouvier,  Law 
Diet.  568].  Rhoads  v.  Chicago  &  A.  R.  Co. 
227  111.  328,  11  L.R.A.(N.S,)  623,  81  N. 
E.  371,  10  A.  &  £.  Ann.  Cas.  Ill;  Brown 
V.  Chicago  &  N.  W.  R.  Co.  102  Wis.  137,  44 
L.R.A.  679,  77  N.  W.  748,  78  N.  W.  771. 

In  Chamberlin  v.  Scott,  33  Vt.  80,  the 
declaration  contained  a  general  count  for 
work  and  labor,  and  a  special  count  upon 
the  contract.  By  the  contract  the  plaintiff 
agreed  to  draw  for  the  defendant,  from 
premises  described,  a  lot  of  timber,  and  de- 
liver such  portion  thereof  as  the  defendants 
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should  dii'ect  on  board  of  the  cars  at  a  cer- 
tain depot,  and  deliver  the  rest  at  one  of 
the  sawmills  named  as  the  defendants  should 
direct,  the  whole  job  to  be  finished  by  a  day 
specified.  The  evidence  showed  that  the 
plaintifi's  completed  the  drawing  of  the  tim- 
ber betore  the  expiration  of  the  time  limit- 
ed, but,  as  the  defendant  failed  to  furnish 
cars  upon  which  to  load  the  timber  drawn 
to  tiie  depot  until  after  that  time  had  ex- 
pired, they  did  not  load  it.  The  court  reit- 
erated the  principles  of  law  enunciated  in 
Derby  v.  Johnson,  as  having  been  recog- 
nized in  this  state,  and  held  accordingly. 
In  White  v.  Lumiere  North  American  Co. 
79  Vt.  206,  6  L.R.A.(N.S.)  807,  64  AtL  1121, 
the  declaration  was  special  to  recover  dam- 
ages tor  breach  of  contract  in  dismissing  the 
plaintiff  without  cause  when  in  performance 
of  his  duties,  and  before  the  end  of  the 
period  for  which  he  was  employed.  The  de- 
fendant excepted  to  the  charge  to  the  jury, 
that  the  consummation  of  the  lease  for  a 
term  which  exceeded  the  plaintiff's  employ- 
ment, by  the  terms  of  which  all  the  plaiit, 
property,  and  business  of  the.  defendant 
passed  into  the  hands  of  the  lessee,  was  a 
breach  of  the  contract,  entitling  the  plain- 
tiff to  maintain  the  action,  unless  his  sub- 
sequent conduct  precluded  him  from  setting 
that  up  as  a  breach.  This  part  of  the  charge 
was  held  to  be  without  error,  except  that  tile 
last  and  modifying  clause,  relating  to  plain- 
tiff's subsequent  conduct,  was  erroneous,  con- 
sequent on  the  further  holding  that  the  de- 
fendant had  the  power  to  dismiss  the  plain- 
tiff without  cause,  by  subjecting  itself  to 
damages  for  a  breach  of  the  contract,  and 
the  plaintiff  was  not  at  liberty  to  disregard 
the  dismissal  by  continuing  his  labor  and 
claiming  pay  therefor  after  notice  of  his  dis- 
charge. The  propositions  of  law  there  stated 
by  the  court  were  necessarily  involved  in  the 
determination  of  the  case,  and  consequently 
they  are  of  the  doctrine  of  the  case  for  which 
the  decision  is  authority. 

Four  cases  from  this  court  are  cited  and 
relied  upon  by  the  plaintiff  in  support  of  his 
position;  but  an  examination  shows  them 
severally  to  be  in  harmony  with  those  to 
which  we  have  made  reference.  Thus,  Board- 
man  V.  Keeler,  21  Vt.  77,  was  debt  on  bond, 
and  general  counts  for  work  and  labor.  The 
plaintiff's  intestate,  Paro,  executed  a  prom- 
issory note  by  which  he  promised  to  make 
for  the  defendant  and  deliver  at  his  store 
four  instalments  of  a  certain  number  of 
pairs  of  boots,  each  by  a  day  named,  Paro 
to  find  pegs  and  wax,  and  the  defendant  "to 
find  the  rest  of  the  stock."  The  condition 
of  the  bond  was  that,  if  Paro  should  per- 
form the  services  specified  in  the  note,  and 
the  defendant  should,  within  ten  days  after 
"full  payment"  thereof,  execute  and  deliver 
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to  Paro,  or  his  assigns,  a  good  and  valid 
deed  of  certain  premises,  then  the  bond 
should  be  void;  but  otherwise,  in  force. 
Paro  complied  with  the  provisions  of  the 
note  as  to  the  first  three  instalments,  also 
as  to  a  portion  of  the  fourth.  The  assiguee 
of  the  bond,  within  the  time  allowed  by  the 
contract,  demanded  of  the  defendant  the 
leather  of  which  to  make  the  rest  of  the 
boots  due  on  the  note;  whereupon  the  de- 
fendant furnished  leather  for  part  of  the 
boots  so  due,  and  refused  to  furnish  more, 
leaving  thirty-four  pairs  still  due  at  the  ex- 
piration of  the  time  limited.  It  was  con- 
sidered that  the  case  showed  in  substance  » 
tender  of  the  service  according  to  the  eon- 
tract,  and  a  refusal  of  it  by  the  defendant, 
in  refusing  to  furnish  the  essential  leather 
as  demanded;  and  "that  the  tender,  wrong- 
fully refused,  should  have  the  effect  of.  ac- 
tual performance,  so  far  as  to  give  a  right 
of  action  on  the  bond."  The  plaintiff  before 
us  relies  upon  the  holding  sliown  by  the 
clause  here  quoted,  as  a  precedent  in  hia 
favor.  Yet  not  only  is  the  force  of  the  hold- 
ing limited  by  the  concluding  modifying 
clause,  but  it  clearly  appears  from  the  con- 
text that  the  court  then  understood,  and 
made  it  plain,  that  the  holding  could  have 
no  application  to  tlie  question  of  a  right  to 
recover  for  constructive  service.  The  court 
below  charged  the  jury  that  the  measure  of 
damages  was  the  value  of  the  land  at  the 
time  it  should  have  been  conveyed,  with  in- 
terest thereon.  The  rule  there  laid  down 
was  held  to  be,  in  general,  the  proper  one 
when  the  entire  consideration  for  the  con- 
veyance has  been  received  by  the  party  who 
is  to  give  the  deed ;  yet  in  the  circumstances 
there  shown  the  measure  of  damages  was 
the  value  of  the  land  only  in  proportion  as 
the  land  had  been  paid  for;  the  court  say- 
ing: "But  a  mere  tender  of  service  oper- 
ates no  actual  benefit  to  the  other  party. 
And  though,  if  he  wrongfully  refuse  it,  he 
may  forfeit  any  consideration  previously  ad- 
vanced in  payment  for  the  service,  it  is  an- 
other question  whether  he  is  bound  to  ren- 
der the  same  prospective  compensation  as 
if  the  service  had  in  fact  been  performed. 
No  principle  of  equal  and  exact  justice 
would  appear  to  indicate  such  a  rule.  .  .  • 
The  just  distinction  is  between  a  consider- 
ation already  advanced  for  the  service,  and 
a  payment  to  be  made  for  it  after  perform- 
ance. The  first  may  probably  be  forfeited 
by  a  wrongful  refusal  of  the  service  when 
duly  tendered.  But  in  the  latter  case, 
though  the  party  tendering  the  service  will 
be  entitled  to  sue  upon  the  contract,  yet 
the  recovery  should  be  restricted  to  the  ex- 
tent of  his  actual  damages."  Paul  v.  School 
Dist.  No.  2,  28  Vt.  575,  was  an  action  in 
assumpsit  to  recover  for  services  rendered 
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in  teaching  school,  and  damages  for  not  be- 
ing permitted  to  continue  for  the  full  term 
of  the  contract.  The  plaintiff  being  dis- 
missed after  part  performance,  it  was  licld 
that,  unless  incompetency  or  unfaithfulness 
be  shown,  he  could  not  be  deprived  of  his 
right  to  complete  the  performance,  with- 
out a  claim  to  damages  resulting  from  such 
breach  of  the  contract.  Cashen  v.  School 
Dist.  No.  12,  60  Vt.  30,  was  in  book  ac- 
eount.  When  she  had  taught  school  in  de- 
fendant district  twenty-three  days,  in  part 
performance  of  her  contract  for  the  term 
of  twelve  weeks,  the  schoolhouse  was  burned. 
After  the  fire,  but  on  the  same  day,  the 
plaintiff  was  told  by  the  prudential  commit- 
tee that  if  he  could  get  a  place  for  the  school 
she  should  go  on  with  it;  and  she,  not  be- 
ing discharged  from  the  contract,  nor  it 
repudiated  in  any  way,  held  herself  in  readi- 
ness to  go  on  with  the  work  throiigli  the 
entire  term.  She  was  given  to  understand 
that  she  was  expected  to  be  ready  and  able 
to  resume  her  service  of  teaching,  it  being 
treated  as  contingent  at  most  whether  a 
place  would  be  provided  for  a  continuation 
of  the  school.  It  was  held  that  she  per- 
formed the  service  of  her  employment  in 
just  the  way  the  employer  enabled  and  re- 
quired her  to  do  it,  and  that  she  was  en- 
titled to  be  paid  according  to  the  terms  of 
the  contract.  And  Davis  v.  Streeter,  75  Vt. 
214,  54  Atl.  185,  the  last  of  the  four  cases 
from  this  court  on  which  the  plaintiff  re- 
lies, was  an  action  of  general  assumpsit. 
There,  the  evidence  tended  to  show  that  the 
plaintiff  rendered  services  by  way  of  work 
and  labor  for  the  defendant  under  a  special 
contract  which  he  forced  her  to  abandon  be- 
fore complete  performance.  It  was  held  that 
this  evidence  tended  to  support  a  quantum 
meruit  recovery  under  the  general  count  for 
such  services  performed. 

No  case  has  been  called  te  our  attention, 
and  we  have  found  none,  in  which  the  doc- 
trine of  constructive  service  has  been  ap- 
plied, or  recognized  as  law,  in  this  state.  On 
the  contrary,  we  think  the  decisions  of  this 
court  to  which  reference  has  been  made,  some 
of  them  precedential  in  nature,  show  the 
law  here  to  be  that  a  servant  who  was  dis- 
missed, during  his  performance  of  an  en- 
tire contract,  by  the  master,  without  cause, 
cannot,  by  waiting  until  the  end  of  the  term 
for  which  he  was  employed,  sue  for  and 
collect  wages,  as  such,  for  the  portion  of  the 
term  after  the  time  of  his  dismissal.  As  be- 
fore seen,  the  law  does  not  permit  a  serv- 
Mt  to  continue  to  work  and  claim  pay  for 
it  after  his  discharge.  To  allow  him  to  do 
so  would  be  inconsistent  with  the  right  of 
the  master  to  stop  performance  by  the  serv- 
ant, by  Uking  upon  himself  the  liability  for 
Tesnltin^  damages.  How  much  more  incon- 
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sistent  would  it  be  to  say  that,  when  no 
work  is  subsequently  done  by  the  servant, 
he  may  bring  indebitatus  assumpsit,  and  re- 
cover for  constructive  service?  The  reason 
given  by  Mr.  Justice  Crompton  why  such 
a  remedy  cannot  be  maintained,  that  the  al- 
legation of  the  master's  being  indebted  for 
work  done  is  untrue,  is  substantiated  by  the 
holding  of  this  court  in  Curtis  v.  Smith,  48 
Vt.  116,  that  a  plaintiff  cannot  recover  on 
the  common  count  for  work  and  labor  done 
and  performed,  without  showing  that  he  has 
performed  work  and  labor  for  the  defendant 
at  his  request,  either  expressed  or  implied. 
It  follows  that  the  defendant's  motion  for 
a  verdict  should  have  been  granted. 

The  plaintiff  says,  however,  that  the  par- 
ties were  heard  on  their  evidence  the  same 
as  they  would  have  been  had  the  declara- 
tion been  special  for  damages,  and  hence, 
on  the  authority  of  Chaffee  v.  Rutland  R.  Co. 
71  Vt.  384,  45  Atl.  760,  an  amendment  of 
the  declaration  should  be  permitted  by  fil- 
ing a  special  count  to  conform  to  the  proof 
in  this  respect,  and  that  on  filing  the  same 
the  judgment  should  be  affirmed.  The  de- 
fendant objects  thereto,  denying  that  the 
case  was  fully  heard  on  questions  which 
would  arise  in  a  trial  for  damages.  Regard- 
less of  the  range  of  the  evidence,  leave  to  file 
such  new  count  cannot  be  granted.  As  seen, 
to  entitle  the  plaintiff  to  recover  in  the  pres- 
ent case  he  must  show  that  he  performed 
work  and  labor  for  the  defendant  at  his  re- 
quest; while  in  an  action  for  damages  for 
breach  of  the  contract — the  plaintiffs  only 
available  remedy — he  would  need  to  prove 
not  that  he  performed  such  services,  but 
that  he  was  prevented  by  the  defendant  from 
so  doing  in  completion  of  the  existing  con- 
tract between  them.  Clearly  the  causes  of 
action  are  not  the  same,  and  the  declaration 
cannot  be  amended  to  give  the  latter  rem- 
edy. Brodek  &  Co.  v.  Hirschfield,  57  Vt.  12; 
Estabrooks  v.  Fidelity  Mut.  F.  Ins.  Co.  74 
Vt.  202,  52  Atl.  420.  And,  since  this  suit 
cannot  be  maintained  on  any  declaration 
which  may  be  filed  in  amendment^  final 
judgment  will  be  rendered  here. 

Judgment  reversed,  and  judgment  for  the 
defendant  to  recover  his  coste. 


NEBRASKA  SUPRBME  COURT. 

STATE  OF  NEBRASKA 

▼. 

ERNEST  McCOY. 

(—  Neb.  — ,  127  N.  W.  137.) 

Constitutional  law  ^  ex  post  facto  laws 
—  definition. 

1.  Ew  post  facto  laws  include  enactmente 
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which  alter  the  situation  of  accused  to  his 
disadvantage. 

Same  —  increasing:  penalty  of  bond. 

2.  An  amendatory  act  increasing  the  pen- 
alty of  a  bond  essential  to  the  suspension 
of  sentence  in  a  prosecution  against  a  hus- 
band for  abandonment  is  ex  post  facto  as  to 
prior  offenses. 

(June  20,   1910.) 

EXCEPTION  by  the  state  to  the  dismiss- 
ing by  the  District  Court  for  Franklin 
County  of  a  prosecution  for  abandonment 
by  defendant  of  his  wife  and  children.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  J.  Marshall,  George 
W.  Ayres,  E.  U.  Overman,  and  W.  T. 
Thompson  for  the  State. 

Messrs.  George  W.  Prather  and  Ber- 
nard McNeuy  for  appellee. 

Rose,  J.,  delivered  the  opinion  of  the 
court: 

An  information  was  filed  in  the  district 
court  of  Franklin  county  October  4,  1909, 
charging  that  on  April  1,  1909,  defendant 
unlawfully  abandoned  his  wife  and  children. 
The  prosecution  was  dismissed  because  the 
trial  court  was  of  the  opinion  that  the  leg- 
islature, between  the  dates  mentioned, 
passed  an  amendatory  act  which  deprived 
defendant  of  a  substantial  right  possessed 
by  him  before  its  passage,  and  that  the 
amendment  was  ea  post  facto  as  to  the  of- 
fense charged.  For  the  purpose  of  settling 
the  law  an  exception  to  the  ruling  below 
is  presented  here  under  §  515  of  the  Crim- 
inal Code. 

The  1st  section  of  the  statute  which  de- 
fendant was  charged  with  violating  declares  : 
"Ihat  every  person  who  shall,  without  good 
cause,  abandon  his  wife  and  wilfully  neg- 
lect or  refuse  to  maintain  or  provide  for 
her,  or  who  shall  abandon  his  or  her  legiti- 
mate or  illegitimate  child  or  children  un- 
der the  age  of  sixteen  years,  and  wilfully 
neglect  or  refuse  to  provide  for  such  child  or 
children,  shall,  upon  conviction,  be  deemed 
guilty  of  a  desertion  and  be  punished  by 
imprisonment  in  the  penitentiary  for  not 
more  than  one  year,  or  by  imprisonment  in 
the  county  jail  for  not  more  than  six  (6)' 
months."  Sess.  Laws  1903,  chap.  137,  p. 
642;  Crim.  Code,  §  212a,  Comp.  Stat.  1909, 
p.  2273. 

When  the  offense  charged  was  committed, 
§  2  of  the  act  was  as  follows:     "Provided, 

Note.  —  A  search  has  revealed  no  other 
cases  passing  upon  the  question  as  to  wheth- 
er an  act  increasing  the  amount  of  a  penal 
bond  required  in  a  criminal  case  comes  with- 
in the  constitutional  prohibition  against  the 
enactment  of  ex  post  facto  laws. 
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however,  if^  after  conviction  and  before  sen- 
tence, such  husband  or  parent  shall  appear 
before  the  court  in  which  conviction  shall 
have  taken  place,  and  enter  into  bond  to  the 
state  of  Nebraska  in  the  penal  sum  of  $200, 
to  the  approval  of  the  court  as  to  surety, 
conditioned  that  such  husband  will  furnish 
said  wife  with  necessary  and  proper  home, 
food,  care,  and  clothing,  or  that  such  par- 
ent will  furnish  said  child  or  children  with 
necessary  and  proper  home,  food,  care,  and 
clothing,  then  said  court  may  suspend  sen- 
tence therein.  Said  bond  shall  remain  in 
force  as  long  as  the  district  jucfge  deems 
tlie  same  necessary;  and  whenever  it  siiall 
appear  to  said  court,  either  by  affidavit  or 
otherwise,  that  such  husband  or  parent  is,  in 
good  faith,  furnishing  his  said  wife,  child, 
or  children  with  the  necessary  and  proper 
home,  food,  care,  and  clothing,  then  said 
court  may  annul  said  bond  and  dismiss  the 
prosecution  against  said  husband  or  parent.** 
Sess.  Laws  1005,  chap.  196,  p.  689. 

After  the'  offense  charged  was  committed 
and  before  the  case  was  called  for  trial,  § 
2  was  amended  to  read  as  follows:  "If,  at 
any  time  after  complaint  has  been  filed  in  the 
justice  court,  or  the  county  court  of  tbe 
county  in  which  the  offense  shall  have  been 
committed,  such  husband  or  parent  shall 
appear  before  the  court  in  which  he  stands 
charged,  and  shall  pay  or  secure  to  be  paid 
to  the  wife  or  to  the  legal  representative  of 
the  child  or  children  other  than  the  accused 
such  sum  or  sums  of  money  or  property  as 
may  be  agreed  upon,  provided  that  such  sum 
so  agreed  or  required  to  be  paid  shall  not  be 
less  than  $200  nor  more  than  $1,000,  then 
said  court  may  discharge  the  party  accused 
out  of  custody  on  his  paying  the  costs  of 
prosecution.  And  if,  after  conviction  and 
before  sentence,  the  accused  shall  make  set- 
tlei^ent  with  his  said  wife  or  with  the  le- 
gal representative  of  his  said  children,  in 
the  same  manner  as  herein  provided  for  set- 
tlement before  conviction,  and  shall  enter 
into  bond  to  the  state  of  Nebraska  in  the 
penal  sum  of  not  less  than  $200  nor  more 
than  $1,000  to  the  approval  of  the  court 
as  to  surety  and  as  to  sum,  conditioned  that 
such  husband  will  furnish  said  wife  witli 
necessary  and  proper  home,  food,  care,  and 
clothing,  or  that  such  parent  will  furnish 
said  child  or  children  with  necessary  and 
proper  home,  food,  care,  and  clothing,  or 
will  so  furnish  both  said  wife  and  child  or 
children,  on  his  paying  the  costs  of  prose- 
cution, then  the  said  court  may  suspend 
sentence  therein.  Said  bond  shall  remain 
in  force  as  long  as  the  district  judge  deems 
the  same  necessary;  and  whenever  it  shall 
appear  to  said  court,  either  by  affidavit  or 
otherwise,  that  said  husband  or  parent  is, 
in  good  faith,  furnishing  his  said  wife,  child, 
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or  children  with  the  necessary  and  proper 
home,  food,  care,  and  clothing,  then  said 
eourt  may  annul  said  bond  and  dismiss  the 
prosecution  against  said  husband  or  parent." 
Sees.  Laws  1909,  chap.  165,  p.  580;  Comp. 
Stat  1909,  p.  2273;  Crim.  Code,  §  212b. 

The  language  of  the  1st  section  has  not 
been  changed.  At  the  time  of  the  abandon- 
ment charged  the  2d  section  of  the  act  em- 
powered the  district  court,  in  the  event  of 
defendant's  conviction,  to  suspend  sentence 
upon  his  giving  bond  in  the  sum  of  $200  to 
support  his  family.  This  provision  was 
amended  .n  1909,  after  the  commission  of 
the  offense  charged  and  before  trial,  to  au- 
thorize the  district  court,  after  conviction, 
to  suspend  sentence  upon  his  giving  bond 
in  a  sum  not  less  than  $200  nor  more  than 
$1,000.  In  other  words,  after  the  commis- 
sion of  the  offense  charged  and  before  trial, 
the  penalty  of  the  bond  to  procure  a  sus- 
pension of  sentence  was  increased  from 
1200  to  a  penal  sum  not  less  than  $200  nor 
more  than  $1,000.  The  new  statute  con- 
tained no  saving  clause,  nor  has  attention 
been  directed  to  one  in  the  Criminal  Code. 
Was  the  change  ex  post  facto  as  to  the  of- 
fense charged? 

In  support  of  the  exception  to  the  ruling 
of  the  trial  court,  it  is  argued  that  the  1st 
section  defining  the  offense  and  prescribing 
penalties  has  never  been  changed,  and  that 
therefore  the  amendment  did  not  deprive  de- 
fendant of  any  pre-existing  right.  In  this 
connection  counsel  for  the  state  cite  Hair 
T.  State,  16  Neb.  601,  21  N.  W.  404,  and 
State  v.  Wish,  16  Neb.  448,  19  N.  W.  680. 
in  these  cases  it  is  held  that  an  amendatory 
act  which  merely  reduces  the  punishment  for 
a  crime  is  not  ex  poet  facto  as  to  prior  of- 
fenses. The  provisions  which  first  author- 
ized the  district  court  to  suspend  sentence 
were  in  the  2d  section.  It  was  in  the  form 
of  a  proviso,  and  limited  the  Ist  section, 
which  defined  the  offense  and  fixed  the  pen- 
alties. Both  sections  were  originally  parts 
of  the  same  act.  The  legislation  changing 
the  penalty  of  the  bond  from  $200  to  a  penal 
sum  not  less  than  $200  nor  more  than  $1,000 
was  an  amendment  of  the  proviso,  and  like- 
wise limited  the  section  defining  the  offense 
and  fixing  the  punishment.  The  amend- 
ment was  a  substantive  part  of  the  legis- 
lation on  the  subject  of  abandonment,  and 
cannot  be  detached  therefrom  for  the  pur- 
pose of  holding  that  the  1st  section  remained 
unchanged.  When  the  offense  charged  was 
committed,  defendant  was  protected  by  a 
statute  which  authorized  the  district  court 
to  suspend  sentence,  and  at  that  time  the 
penalty  of  the  bond  was  only  $200.  He 
then  had  a  right  to  go  to  trial  relying  upon 
the  terms  of  that  statute  to  prevent  his 
imprisonment  in  case  of  conviction.  The 
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proviso  authorizing  suspension  of  sentence 
limited  the  section  prescribing  the  punish- 
ment, and  the  act  amending  the  proviso 
changed  the  limitation.  The  question  then 
is :  Did  the  change  in  the  law,  when  applied 
to  the  offense  charged,  deprive  defendant  of 
a  substantial  right  within  the  meaning  of 
that  part  of  the  Bill  of  Rights  which  de- 
clares that  no  ex  post  facto  law  shall  be 
passed? 

Ex  post  facto  laws  include  an  enactment 
"which  alters  the  situation  of  the  accused 
to  his  disadvantage."  Re  Medley,  134  U. 
S.  160,  33  L.  ed.  835,  10  Sup.  Ct.  Rep.  384, 
Kring  v.  Missouri,  107  U.  S.  221,  27  L.  ed. 
506,  2  Sup.  Ct.  Rep.  443.  This  interpreta- 
tion of  the  constitutional  provision  forbid- 
ding the  enactment  of  ex  poet  facto  laws 
has  been  accepted  generally  by  the  courts 
and  text  writers,  and  was  quoted  with  ap- 
proval by  this  court  in  an  opinion  by  the 
present  chief  justice  in  Marion  v.  State,  16 
Neb.  349,  20  N.  W.  289.  The  stotutory 
right  to  have  the  sentence  suspended  upon 
giving  bond  in  the  sum  of  $200,  in  the  event 
of  conviction,  was  a  substantial  one,  afford- 
ing a  means  of  escaping  imprisonment.  The 
amendment  permitted  the  court  to  require  a 
bond  of  $1,000  as  a  condition  of  suspending 
sentence.  It  is  argued,  however,  that  it  was 
within  the  power  of  the  court  to  release  de- 
fendant on  a  $200  bond  under  either  statute, 
and  that  therefore  he  was  not  deprived  of 
a  substantial  right.  This  argument  does  not 
meet  the  question.  When  the  case  was  called 
for  trial,  it  was  within  the  power  of  the 
court  to  require  a  $1,000  bond,  if  the  amend- 
ment was  effective  as  to  prior  offenses.  Un- 
der the  new  act  the  exercise  of  this  power 
depended  on  the  will  of  the  court,  and  not  on 
the  wish  or  financial  ability  of  defendant. 
If  he  were  unable  to  give  bond  in  excess  of 
$200,  when  required  by  order  of  the  court 
to  execute  a  bond  in  a  larger  sum  as  a  con- 
dition of  having  sentence  suspended,  the 
change  in  the  statute  would  deprive  him  of 
his  liberty  in  case  of  conviction.  There  may 
be  a  difference  between  a  statutory  right  and 
the  mercy  of  a  court.  In  any  event  the  pen- 
alty of  the  bond  was  increased.  The  Bill 
of  Righ^  forbids  the  enactment  of  ex  post 
facto  laws.  The  command  of  the  Constitu- 
tion is  directed  to  the  legislature.  It  ap- 
plies to  legislative  enactments,  and  makes 
no  reference  to  the  judgments  of  courts. 
Whether  an  amendment  of  the  Criminal 
Code  is  ex  post  facto  as  to  prior  offenses  dc 
pends  upon  the  provisions  of  the  new  act, 
and  not  upon  the  authority  or  inclination 
of  the  courts  to  limit  its  operation  to  the 
purview  of  the  statute  amended.  In  con- 
ferring upon  the  court  authority  to  require 
a  bond  in  excess  of  $200,  the  legislature  in- 
tended that  the  power  should  be  uniformly 
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exercised,  without  distinction  as  to  prior 
and  subsequent  otlenses.  The  lawmakers  did 
not  insert  a  saving  clause  in  the  amendatory 
act,  nor  otherwise  call  upon  the  courts  to 
limit  its  operation  as  to  prior  offenses,  to 
the  terms  of  the  original  act.  The  amend- 
ment altered  the  situation  of  accused  to  his 
disadvantage,  and  to  that  extent  the  legis- 
lature exceeded  its  power.  The  exception  to 
the  ruling  of  the  trial  court  is  therefore 
overruled. 
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(194  N.  Y.  37,  86  N.  E.  805.) 

Master  —  injury  to  servant  ^  res  ipsa 
loquitur. 

The  fall  of  a  scaffold  upon  which  men  are 
sent  to  work  does  not  of  itself  show  that 
it  must  have  fallen  because  something  was 
the  matter  with  it,  where  it  appears  that  at 
the  time  of  the  fall  the  men  were  trying  to 
break  the  connection  of  a  pipe,  and  were 
pressing  against  the  scaffold  with  all  their 
strength,  which  may  have  subjected  it  to 
excessive  strain. 

(January  5,  1909.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
pieme  Court,  First  Department,  affirming 
a  judgment  of  a  Trial  Term,  Part  10,  for 
New  York  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintifg 
intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.   Theron  O.   Strong,   for  appellant: 

The  maxim.  Res  ipsa  loquitur,  does  not  ap- 
ply until,  by  proof  of  surrounding  circum- 
stances or  other  facts,  an  inference  is  justi- 
fied that  there  was  want  of  due  care  on  the 
part  of  the  master;  it  cannot  be  inferred 
from  the  mere  fall  of  the  scaffold  independ- 
ent of  the  attendant  circumstances. 

Cunningham  v.  Dady,  191  N.  Y.  152,  83 
N,  E.  689;  Duhme  v.  Hamburg- American 
Packet  Co.  184  N.  Y.  404,  112  Am.  St  Rep. 
615,  77  N.  E.  386;  Griffen  v.  Manice,  166 
N.  Y.  188,  52  L.R.A.  922,  82  Am.  St  Rep. 
630,  69  N.  E.  925. 

The  inference  is  more  natural  and  rea- 
sonable that  the  fall  of  the  scaffold  was 
due  to  the  exceptional  strain,  than  that  it 
was  due  to  any  inherent  defect. 

Wiwirowski  v.  Lake  Shore  &  M.  S.  R.  Co. 
124  N.  Y.  420,  26  N.  E.  1023;  Laidlaw  t. 
Sage,  158  N.  Y.  73,  44  L.R.A.  216,  52  N. 
E.  679;  Voorhees  v.  Hudson  River  Teleph. 
Co.  109  App.  Div.  465,  95  N.  Y.  Supp.  703, 


.Vote.  ^  Applicabiliti/  as  hetiveen  tnastef* 
and  servant  of  ntaxinit  Res  ipsa  loqui- 
tur, to  fall  of  scaffold. 

As  to  applicability  as  between  master  and 
servant  of  maxim,  Res  ipsa  loquituTf  to  fall 
of  bridge,  see  note  to  Johns  v.  Pennsylvania 
R.  Co.  post,  591. 

The  question  whether  the  maxim,  Res 
ipso  loquitur,  is  ever 'applicable  as  between 
master  and  servant,  is  considered  in  notes 
in  6  L.R.A.(N.S.)  337,  and  16  L.R.A.(N.S.) 
214.  As  there  shown,  it  is  denied  by  some 
courts  that  the  maxim  is  ever  applicable  to 
that  relation.  In  the  present  note,  how- 
ever, it  is  assumed  that  the  maxim  may  be 
applicable,  and  the  question  here  discussed 
is.  Under  what  conditions  may  the  negli- 
gence of  the  master  be  presumed  li*om  the 
mere  fact  that  the  scaffold  has  fallen  and 
injured  the  servant? 

The  courts  taking  the  view  that  the  max- 
im may,  in  a  proper  case,  be  applied  as  be- 
tween master  and  servant,  frequently  assert 
the  rule  that  the  mere  fact  that  a  scaffold- 
ing furnished  by  a  master  for  his  servant 
to  work  upon  falls  is  prima  facie  evidence 
of  negligence  on  his  part. 

Thus,  in  Westland  v.  Gold  Coin  Mines  Co. 
41  C.  C.  A.  193,  101  Fed.  59,  the  deceased 
servant  was  at  work  900  feet  below  the  sur- 
face, on  a  stull  which  had  been  erected  by 
the  defendant  mining  company  in  one  of 
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the  levels  of  its  mine,  so  as  to  enable  the 
deceased  with  other  employees  to  stand 
thereon  while  breaking  down  the  mineral 
bearing  rock.  While  the  men  were  at  work 
on  the  stull  in  the  usual  way  shortly  after 
a  blast  had  been  fired,  the  stull  fell  and  the 
deceased  was  killed.  After  the  accident 
three  or  more  of  the  stull  timbers  were 
found  at  the  bottom  of  the  level,  which  were 
broken  about  in  the  center,  and  two  wit- 
nesses expressed  the  opinion  that  the  stull 
timbers  were  insufficient  to  support  the 
weight  which  the  stull  was  intended  to  car- 
ry. On  the  other  hand,  the  defendant  of- 
fered evidence  that  the  stull  waa  construct- 
ed with  timbers  of  the  same  kind,  size,  and 
strength  that  were  usually  used  for  that 
purpose,  and  tlmt  the  deceased  and  his  fel- 
ow  workmen  had  been  cautioned  by  the 
foreman  of  the  mine  against  firing  such 
heavy  blasts  as  they  had  once  fired.  The 
court  said:  "The  fact  that  the  stull  fell 
demonstrates  that  it  was  insufficient  to  sup- 
port the  load  with  which  it  was  burdened 
at  the  time  it  fell.  The  case  in  hand,  tiien, 
is  not  of  that  kind  «!  which  it  may  be  said 
that  the  occurrence  of  the  accident  affords 
no  evidence  of  negligence.  If  the  stull  had 
been  constructed  as  it  should  have  been,  it 
would  easily  have  borne  the  weight  that 
was  upon  it  at  the  time  it  fell.  Hence,  the 
fall  of  the  structure  suggests,  forcibly  that 
the  stull  timbers  were  insufficient  eitiier  in 


11909. 


ROBINSON  V.  CONSOLIDATED  GAS  CO. 


587 


1167;  OUcillj  v.  Brooklyn  Heights  R.  Co. 

«2  App.  Div.  492,  81  N.  Y.  Supp.  572. 
Mr.  Edward  F.  Brown,  for  respondent: 
The  cause  of  the  fall  of  the  scaffold  is  a 

•conjecture  and   inference,  and  the  maxim, 

Res  ipsa  loquitur,  applies. 
LawBon,  Presumptive  £v.,    2d    ed.    122; 

Oriffen  v.  Manice,  166  N.  Y.  195,  52  L.R.A. 

922,  82  Am.  St.  Rep.  630,  59  N.  E.   925; 

<}uilmartin  v.  Solvay  Process  Co.  189  N.  Y. 

490,  82  N.  E.   725;    Harris   v.    Baltimore 

Mach.  &  Elevator  Works,  188  N.  Y.  141,  80 

N.  E.  1028. 

Vann,  J.,  delivered  the  opinion  of  the 
-court: 

On  the  29th  of  April,  1905,  the  plaintiff's 
intestate,  a  plumber  in  the  permanent  em- 


ployment of  the  defendant,  was  so  injured 
through  the  fall  of  a  scaffold  that  he  died 
in  a  short  time.  This  action  was  brought 
under  the  Code  of  Civil  Procedure  and  the 
employers'  liability  act,  to  recover  the  pe- 
cuniary damages  sustained  by  his  next  of 
kin. 

The  accident  occurred  in  a  coal  vault  be- 
neath the  sidewalk  of  No.  1  Broadway,  in 
the  city  of  New  York.  The  structure  upon 
which  the  decedent  was  working  when  the 
accident  happened  was  used  by  the  defend- 
ant in  its  business,  although  it  does  not 
appear  by  whom  it  was  erected,  or  to  whom 
it  belonged.  In  the  pleadings  by  the  wit- 
nesses and  by  counsel  in  their  arguments 
it  was  called  and  treated  as  a  scaffold. 
About  a  year  before  the  occurrence  in  ques- 


^trength  or  number,  or  that  the  supports 
let  into  the  side  walls  of  the  vein  were  in- 
sufficient, and  that  proper  care  had  not  been 
■exercised  by  those  who  erected  it.  .  .  . 
A  reasonable  person  might  very  well  have 
reached  the  conclusions  last  stated  by  force 
of  the  maxim,  Res  ipsa  loquitur." 

So,  in  Cleary  v.  General  Contracting  Co. 
53  Wash.  254,  101  Pac.  888,  the  plaintiff, 
while  in  the  employment  of  the  defendant, 
was  injured  by  the  fall  of  a  scaffold  fur- 
nished by  the  defendant,  and  the  court,  in 
holding  that  the  maxim  applied,  quoted 
with  approval  the  following  statement  from 
La  Bee  v.  Sultan  Logging  Co.  47  Wash.  57, 
20  L.R,A.(N.S.)  405,  91  Pac.  560,  rehearing, 
51  Wash.  81,  20  L.R.A.(N.S.)  408,  97  Pac. 
1104:  "When  the  servant  shows  that  the 
master  furnished  him  an  instrumentality  to 
be  used  for  a  particular  purpose,  that  he 
used  it  for  the  purpose  intended,  in  the 
manner  intended,  and  that  it  broke  when 
heing  so  used,  and  injured  him,  he  makes 
out  a  prima  facie  case  of  negligence  against 
the  master." 

And  the  maxim  was  held  applicable, 
where  the  collapse  of  a  scaffolk  took  place 
at  a  time  when  there  was  no  weight  on  it 
beyond  what  it  was  intended  to  bear,  in 
"Cook  T.  Duncan,  20  Sc.  Sess.  Cas.  2d  series, 
180,  cited  in  2  Labatt  on  Master  &  Servant, 
p.  2304. 

And  in  Giles  y.  Thames  Ironworks  Ship- 
building Co.  1  Times  L.  R.  469,  where  the 
plaintiff  recovered  a  judgment  for  injuries 
received  because  of  the  fall  of  an  alleged 
defective  scaffolding,  a  new  trial  was  denied, 
one  of  the  court  observing  that  the  plaintiff 
had  proved  the  accident,  and  the  defendant 
had  chosen  to  offer  no  evidence  as  to  the 
•eonditions  of  the  scaffolding. 

Where  a  staging  erected  by  the  side  of  a 
^ood  pile,  and  used  for  the  purpose  of  en- 
-abling  the  workman  to  pile  the  wood  higher, 
was  built  under  the  direct  supervision  of 
one  standing  in  the  place  of  the  master,  and 
fell  while  it  was  being  used  directly  under 
bis  commands,  it  was  held,  in  Prendiblc  v. 
<>onnecticut  River  Mfg.  Co.  160  Mass.  131, 
35  N.  E.  675,  that  the  fact  that  it  fell  in 
ihe  manner  and  under  the  circumstances 
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was  a  proper  one  for  consideration  as  tend- 
ing to  show  that  the  master  was  ne^Wgent. 

So,  in  Arkerson  v.  Dennison,  117  Mass. 
407,  while  the  plaintiff  and  another  brick- 
layer were  at  work  on  a  scaffolding  with 
the  preparation  of  which  the  plaintiff  had 
nothing  to  do,  a  hod  carrier  came  up  a  lad- 
der and  emptied  some  mortar  into  a  tub ;  as 
he  turned  to  go,  the  scaffolding  fell  and  the 
plaintiff  was  injured.  There  was  no  evi- 
dence of  any  other  special  strain  upon  the 
scaffold,  and  it  did  not  appear  that  the 
mortar  was  dumped  violently  into  the  tub. 
The  court  said:  **That  it  was  insecure  and 
improperly  constructed  in  some  way  was 
sufficiently  apparent  from  the  account  given 
of  the  manner  of  its  fall." 

But  in  Brady  v.  Norcross,  172  Mass.  331, 
52  N.  £.  528,  the  court  said  that  even  if  it 
was  assumed,  following  the  Arkerson  and 
Prendible  Cases,  that  tlie  giving  away  of  a 
bracket  holding  a  staging  was  of  itself  evi- 
dence  of  negligence  in  the  construction  on 
the  part  of  someone,  they  did  not  think 
that  it  was  evidence  from  which  it  could 
be  fairly  inferred  that  the  negligence  was 
that  of  the  plaintiff's  employers.  The  eourt 
said:  ''The  evidence  did  not  tend  to  show 
that  they  furnished  the  staging  as  a  struc- 
ture, nor  that  they  assumed  to  exercise  any 
control  or  supervision  as  to  how  it  should  be 
built  or  kept  or  adapted  for  the  work,  nor 
that  they  failed  to  furnish  a  sufficient  quan- 
tity of  suitable  materials,  nor  that  they 
employed  improper  workmen." 

Section  18  of  the  New  York  labor  law 
(Laws  of  1807,  chap.  415)  provides  that  no 
one  should  "furnish  or  erect,  or  cause  to  be 
furnished  or  erected,"  any  scaffolding, 
hoists,  etc.,  "which  are  unsafe,  unsuitable, 
or  improper,  and  which  are  not  so  construct- 
ed, placed,  and  operated  as  to  give  proper 
protection  to  the  life  and  limb  of  a  person 
so  employed  or  engaged."  Section  19  of  the 
same  act  provided  that  all  scaffolding 
.should  be  so  constructed  as  to  bear  four 
times  the  maximum  weight  required  to  be 
placed  thereon.  The  previous  law  provided 
tor  the  punishment  of  "knowingly  or  neg- 
ligently" doing  the  acts  prohibited  in  §  18, 
but  the  act  of  1897  omitted  these  words. 
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tion,  it  was  used  by  the  defendant,  but  after 
that  its  history  does  not  appear,  except  that 
it  remained  in  the  same  position  in  the  vault 
until,  after  the  lapse  of  a  year,  it  was  again 
used  by  the  defendant.  It  was  about  9  or 
10  feet  from  the  floor,  and  had  no  support 
underneath.  One  end  was  suspended  by  two 
ropes,  and  the  other  rested  on  a  wooden 
brace  placed  horizontally  between  two  piers 
to  relieve  the  lateral  strain  and  thus  to 
strengthen  the  building.  The  brace  was  not 
designed  to  sustain  a  vertical  strain,  and 
it  was  kept  in  place  simply  by  wedges  driven 
at  either  end.  There  was  no  other  fasten- 
ing. Owing  to  work  on  the  subway  in  the 
street  in  front,  the  vault  was  open  and  the 
brace  and  the  wedges  were  exposed  to  the 
variations  in  moisture  and  temperature  per- 


taining to  the  climate  for  an  entire  year. 
Itie   decedent,  by  the  direction  of  the  as- 
sistant foreman  of  the  defendant  in  charge- 
of  its  work,  went  upon  the  scaffold  with  an- 
other man  to  uncouple  a  large  pipe  over- 
head, but,  owing  to  rust  or  some  other  cause, 
it  was  difficult  to  unscrew  it.    One  man  had 
a  wrench  and  the  other  a  pair    of   chain' 
tongs,  and  both  exerted  all  their  strength 
and  put  all  the  strain  they  could  on  the 
pipe  and  scaffold.     By  pushing  upward,  as- 
the  survivor  testified,  with  all  their  "might 
and  main,"  they  subjected  the  scaffold  on- 
which  they  were  sitting  to  a  severe  vertical 
strain,  when  the  brace  gave  way,  the  scaf- 
fold fell,  and  the  decedent  was  thrown  to- 
the  floor  with  such  violence  as  to  cause  hi» 
death.     Upon  the  trial  the  jury  found  for 


These  sections  of  the  labor  law  were  held, 
in  Stewart  v.  Ferguson,  164  N.  Y.  663,  68 
N.  E.  662,  to  enlarge  the  duty  of  the  master 
in  respect  to  scaffolds,  and  to  extend  it  to 
responsibility  for  the  safety  of  the  scaffold 
itself,  and  thus  for  want  of  care  in  the 
details  of  its  construction,  which  details 
previously  might  have  been  delegated  to 
servants. 

In  the  Stewart  Case,  in  which  a  servant 
had  been  killed  by  the  fall  of  a  scaffold, 
there  was  no  evidence  tending  to  prove  the 
cause  of  the  fall  other  than  the  fall  itself, 
and  the  trial  court  instructed  the  jury  that 
the  falling  of  the  scaffold  raised  a  presump- 
tion of  the  negligence  of  the  defendant  m 
its  construction,  and  refused  to  charge  that 
the  happening  of  the  accident  created  no 
presumption  of  negligence  on  the  part  of 
the  defendant.  The  appellate  court  sus- 
tained the  trial  court,  and  said:  ''The  evi- 
dence tended  to  show  that  this  scaffold  was 
not  overloaded,  but  was  bearing  the  weight 
usually  required  in  the  performance  of  the 
labor  for  which  it  was  an  appliance.  Prima 
facie  it  was  so  constructed  as  to  bear  lcs3 
than  one  fourth  the  weight  required  by 
§  19.  Its  fall,  in  the  absence  of  evidence  of 
other  producing  cause,  points  to  the  omis- 
sion of  the  duty  enjoinea  by  the  statute  up- 
on the  defendant  to  the  plaintiff  in  its  con- 
struction, and  points  to  it  with  that  rea- 
sonable certainty  which  usually  tends  to 
produce  conviction  in  the  mind  in  tracing 
events  back  to  their  causes,  and  thus  cre- 
ates a  presumption.  It  is  circumstantial 
evidence,  and  if  it  does  convince  the  jury, 
it  justifies  their  verdict." 

Following  the  principle  laid  down  in  the 
Stewart  Case,  the  maxim  was  held  applica- 
ble in  the  following  cases,  where  the  acci- 
dent was  of  the  nature  indicated:  Johnson 
v.  Roach,  83  App.  Div.  351,  82  N.  Y.  Snpi>. 
203  (the  falling  of  a  scaffold  on  which  a 
bricklayer  was  at  work) ;  Tierney  v.  Vunck, 
07  App.  Div,  1,  89  N.  Y.  Supp.  612  (the 
breaking  of  a  plank  in  a  scaffold) ;  Madden 
V.  Hughes,  104  App.  Div.  101,  93  N.  Y. 
Supp.  324,  affirmed  in  185  N.  Y.  400,  78  N. 
K.  167  (the  breaking  of  a  platform  con- 
fJiRtinir  of  3-inch  planks  spliced  by  being 
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nailed  together,  and  supported  at  either  end 
by  a  rope  looped  around  the  plank) ;  Croee 
V.  Buckley,  115  App.  Div.  354,  100  N.  Y. 
Supp.  898   (the  dropping  of  an  elevator  the* 
top  of  which  had  been  used  as  a  platform 
for  the  support  of  laborers  at  work  upou 
an  adjoining  building) ;  Convey  v.  Finn,  13(V 
App.  Div.  440,   114  N.  Y,  Supp.  864   (the 
breaking  of  a   board  laid  across  stringers 
in  an  unfinished  building)  ;  Nixon  v.  Thomp- 
son-Starrett  Co.  131  App.  Div.  152,  115  N. 
Y.  Supp.  130   (the  breaking  of  planks  laid 
across  iron  floor  beams  in  a  building  in  tbe- 
process  of  construction). 

The  same  principle  has  been  applied 
where  an  injury  to  a  servant  resulted  from 
the  falling  in  of  a  floor,  which  was  unex- 
plained (Muhlens  v.  Obermeyer,  83  App. 
Div.  88,  82  N.  Y.  Supp.  527),  and  to  tbe- 
breaking  of  a  ladder  (Cummings  v.  Kenny, 
97  App.  Div.  114,  89  N.  Y.  Supp.  579). 
Cases  involving  the  falling  of  floors  and  ttie- 
breaking  of  ladders  are  not,  of  course,  with- 
in the  scope  of  this  note,  and  these  eases 
are  included  only  because  they  follow  the 
Stewart  Case. 

In  Johnson  v.  Roach,  supra,  the  defendant 
gave  no  evidence  at  all,  and  the  court  said 
that  the  fall  of  the  scaffold  unexplained  was 
prima  facie  evidence  of  violation  of  the- 
statute. 

And  in  Nixon  v.  Thompson-Starrett  Co. 
supra,   the   court   said:  .  ''The  charge  that 
the  fact  that  the  plank  tipping  up  was  evi 
dence  prima  facie  that  it  was  not  sufficient- 
ly laid  was  not  error." 

So,  in  Croce  v.  Buckley,  supra,  it  was- 
held  that  it  was  not  essential  to  the  plain- 
tiff's cause  of  action  to  show  what  caused 
the  dropping  of  an  elevator  in  a  building 
adjoining  the  one  upon  which  the  plaintiff's- 
intestate  was  at  work,  which  elevator  was 
being  used  by  the  defendant  as  a  scaffold- 
ing for  the  plaintiff's  intestate  and  other 
workmen,  as  her  case  was  established  by 
showing  that  the  scaffold  as  such  was  de- 
fective and  improper,  and  that  the  accident 
resulted  therefrom. 

And  the  same  principle  was  applied  in> 
Huston  V.  Dobson,  123  N.  Y.  Supp.  892,. 
where  the  injured  servant,  who  was  in  thr 
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the  plaintiff,  and  the  judgment  entered  on 
the  Terdict  was  affirmed  by  the  appellate 
diyision,  one  of  the  justices  dissenting.  The 
defendant  appealed  to  this  court,  and 
through  its  counsel  insisted  that  the  judg- 
ment should  be  reversed  on  account  of  an 
error  in  the  charge. 

The  trial  judge  in  instructing  the  jury 
laid  dovm  the  usual  elementary  propositions 
relating  to  negligence,  contributory  negli- 
gence, and  assumption  of  risks.  He 
charged  further  as  follows:  "Precisely  how 
or  why  that  scaffold  fell  is  not  told  by  any 
\?itne8B.  There  is  no  witness,  as  I  recollect 
the  testimony,  who  gives  you  any  express 
facts  to  show  why  that  scaffold  fell,  and 
therefore  I  instruct  you  under  the  maxim 
Res  ipsa  loquitur,  which  means  that  things 


speak  for  themselves,  that  the  scaffold  must 
have  fallen  because  there  was  something  the 
matter  with  it."  The  defendant  excepted, 
and  asked  the  court  "to  leave  to  the  jury 
the  question  as  to  whether  there  was  negli- 
gence of  any  person  in  the  service  of  the 
employer,  intrusted  by  him  with  the  duty 
of  seeing  that  the  ways,  works,  or  machinery 
were  in  proper  condition,  as  a  question  of 
fact."  After  making  this  request,  the  coun- 
sel for  the  defendant  added:  "Your  honor 
charged  practically  in  the  language  of  the 
statute  that  the  negligence  must  be  that 
of  a  superintendent  or  a  person  charged  with 
superintendence,  and  I  except  to  that  state- 
ment, and  ask  you  to  leave  it  to  the  jury, 
as  a  question  of  fact,  whether  there  was  any 
such  negligence."     The  court  declined,  and 


employ  of  a  general  contractor,  made  use  of 
a  BcafTold  of  the  defendant  a  subcontractor, 
at  the  suggestion  of  the  defendant's  foreman, 
in  order  to  hasten  the  general  contractor's 
work  and  facilitate  that  of  the  defendant 
contractor.  There  was  some  evidence  that  af- 
ter the  accident  the  timbers  that  had  been 
used  to  support  the  scaffold  that  fell  were 
rotten. 

The  court  in  Stewart  v.  Ferguson,  supra, 
also  said  that,  even  before  the  passage  of 
the  labor  law  (Laws  of  1897,  chap.  415), 
it  had  been  held  tnat  the  falling  oif  a  scaf- 
fold without  any  apparent  cause  was  prima 
facie  evidence  of  negligence  on  the  part  of 
the  person  bound  to  provide  it;  and  a  num- 
ber of  cases  support  this  statement. 

Thus,  in  Solarz  v.  Manhattan  R.  Co.  8 
Misc.  656,  29  N.  Y.  Supp.  1123,  affirmed  in 
155  N.  Y.  645,  49  N.  E.  1104,  it  was  held 
that  the  unexplained  breaking  down  of  a 
scaffold  made  out  a  case  sufficiently  strong 
to  go  to  the  jury  on  the  question  of  negli- 
gence. 

And  in  Green  v.  Banta,  16  Jones  &  S.  156, 
aflirmed  without  opinion  in  97  N,  Y.  027,  it 
was  held  that  the  fact  that  the  scaffolding 
H^ve  away  was  prima  facie  evidence  of  neg- 
ligence. And  to  the  same  effect  was  the  de- 
cision in  Flynn  v.  Gallagher,  20  Jones  &  S. 
524. 

The  same  rule  is  asserted  in  Cunningham 
V.  Sicilian  Asphalt  Paving  Co.  49  App.  Div. 
380,  63  N.  Y.  Supp.  357,  citing  the  Solarz 
and  Green  Cases,  where  the  servant  was  in- 
jured by  the  breaking  of  one  or  two  planks 
the  ends  of  which  were  supported  by  the 
sides  of  bins,  and  upon  which  he  was  re- 
quired to  stand  while  dumping  material  into 
the  bins. 

So,  the  mere  fact  that  a  floor  gave  away 
wss  held  prima  facie  evidence  of  neglis^ence. 
hi  Flynn  v.  Harlow,  46  N.  Y.  S.  R.  872,  19 
N.  Y.  Supp.  705,  citing  the  Green  Case. 

And  in  Johnson  v.  Boach,  83  App.  Div. 
351,  82  N.  Y.  Supp.  203,  the  court  said  that, 
^respective  of  the  statute,  there  was  siidi 
cient  to  take  the  case  to  the  jury  upon  the 
Saieral  question  of  negligence.  It  appeared 
that  beuns  were  thrust  out  from  windows 
*nd  TMted  imon  the  lintels,  and  in  some 
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cases  upon  loose  bricks,  and  upon  those 
beams  were  laid  hoards  on  which  in  turn 
rested  iron  scaffolds.  This  work  was  done 
by  other  servants  of  the  defendant,  and 
with  it  the  bricklayers,  including  the  plain- 
tiff, had  nothing  to  do,  they  being  directed 
to  work  upon  the  scaffold  thus  provided. 
The  evidence  further  tended  to  show  that 
the  structure  was  not  firmly  bound  together. 
The  court  said  that  they  had  no  difficulty  in 
concluding  that  a  sufficient  basis  was  estab- 
lished for  the  finding  of  the  jury  that  the 
defendant  was  negligent,  the  maxim  being 
applicable. 

In  Fink  v.  Slade,  66  App.  Div.  106,  72 
N.  Y.  Supp.  821,  the  court  seems  to  depart 
from  the  doctrine  of  the  other  New  York 
cases  when  it  says:  "The  rule  of  res  ipsa 
loquitur  can  have  no  application  in  the  ab- 
sence of  any  evidence  that  it  was  the  de- 
fendant's negligence  which  caused  the  in- 
jury sustained."  And  again  the  court  says: 
"A  rule  that  a  servant  can  maintain  an  ac- 
tion for  personal  injuries  against  a  muster 
simply  by  showing  attending  circumstances 
from  which  the  negligence  of  someone  may 
be  inferred,  without  showing  either  express- 
ly or  inferentially  the  personal  necrlij^enco 
of  the  master, — some  violation  of  his  duty 
to  the  servant, — would  be  subversive  of 
well-settled  principles." 

If,  however,  there  is  some  evidence  in  the 
case  as  to  the  cause  of  the  fall,  as  where 
it  was  due  to  the  negligence  of  the  servant 
himself,  or  to  that  of  his  fellow  servants, 
then  there  is  no  occasion  for  the  application 
of  the  maxim. 

Thus,  in  Andrews  v.  Reiners,  112  App. 
Div.  378,  98  N.  Y.  Supp.  058,  reargument  in 
115  App.  Div.  909,  101  N.  Y.  Supp.  1111, 
where  the  scaffold  was  not  stationary,  but 
was  suspended  by  ropes  through  pulleys, 
and  it  was  part  of  the  duty  of  the  injured 
servant  to  raise  and  lower  the  platform 
as  his  work  progressed,  it  was  held  that  a 
verdict  against  the  defendant  could  not  be 
sustained  where  it  rested  on  nothing  but  the 
proposition  that  the  mere  fact  of  the  descent 
of  the  end  of  the  scaffold,  if  it  occurred,  was 
evidence  from  which  alone  it  could  be 
found  that  the  scaffold  fell  from  defective- 
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gave  the  defendant  an  exception.  In  his 
dissenting  opinion^  no  other  being  written, 
Mr.  Justice  Ingraham  said:  "I  think  it 
was  error  to  refuse  to  charge  the  defend- 
ant's ninth  request.  The  evidence  is  uncon- 
tradicted that  the  deceased  and  his  asso- 
ciate placed  considerable  strain  upon  this 
scaffold  in  trying  to  unscrew  a  pipe,  and 
that  it  was  while  thus  straining  it  that  the 
scaffold  fell.  There  was  no  evidence  but  that 
the  scaffold  would  have  been  perfectly  safe 
if  used  in  an  ordinary  way."  [125  App 
Div.  915,  109  N.  Y.  Supp.  1144.] 

We  also  are  of  opinion  that  the. exceptions 
raised  reversible  error,  because  the  doctrine 
of  res  ipsa  loquitur  was  improperly  applied. 
The  res  of  that  maxim,  which  is  sometimes 
misused,  is  not  simply  an  accident  resulting 
in  injury,  but  the  accident  and  the  surround- 
ing circumstances,    necessarily    shown    by 


proving  how  the  accident  occurred;  or,  in 
other  words,  the  occurrence  as  it  appears  by 
proof  of  the  accident.  The  doctrine  does 
not  permit  a  recovery  without  some  procif 
of  negligence,  but  it  regulates  the  degree  of 
proof  required  under  certain  circumstances. 
If  proof  of  the  occurrence  shows  that  the 
accident  was  such  as  could  not  have  hap- 
pened without  negligence,  according  to  the 
ordinary  experience  of  mankind,  the  do^ 
trine  is  applied  even  if  the  precise  omission 
or  act  of  negligence  is  not  specified,  and 
even  when  it  does  not  appear  whether  the 
accident  was  owing  to  some  act  done  or  to 
some  act  not  done.  It  is  applied  when  the 
inference  of  negligence  is  required  by  the 
nature  of  the  occurrence.  Thus,  the  appar- 
ent cause  of  the  accident  may  be  want  of 
care  in  constructing  or  maintaining  or 
operating  a  machine,  and,  if  the  occurrence 


ness.  The  court  went  on  to  say:  "The  de- 
ceased may  have  been  lowering  the  end  of 
the  scaffold  where  he  was  when  it  is  claimed 
he  fell  (a  thing  he  had  to  do  continually  at 
short  intervals),  and  let  the  rope  slip. 
There  was  no  evidence  that  he  was  not  doing 
so.  The  maxim  only  applies  wliere  the  ac- 
cident could  not  have  happened  except  from 
defectiveness  of  the  appliance." 

So,  in  Lorenzo  v.  Faillace,  132  App.  Div. 
303,  116  N.  Y.  Supp.  326,  it  was  held  that 
if  the  defendants  introduce  evidence  of  dis- 
interested witnesses  to  the  effect  that  there 
was  no  defect  in  the  timber  which  broke,  but 
that  the  breaking  was  caused  by  the  careless 
or  negligent  conduct  of  plaintifTs  fellow 
servants  in  using  the  scaffold  in  a  manner 
for  which  i.t  was  not  designed  to  be  used,  and 
contrary  to  their  express  instructions,  and 
there  is  nothing  to  contradict  this  testi- 
mony, either  in  the  shape  of  direct  testi- 
mony or  circumstances  tending  to  discredit 
the  same,  the  presumption  of  negligence 
is  completely  overcome,  and  the  defendants 
are  absolved  from  responsibility. 

So,  where  a  master  furnishes  brackets  in 
perfect  condition  to  be  used  in  supporting 
a  platform  or  scaffold  on  which  his  work- 
men are  to  stand  while  putting  shingles  on 
a  roof,  and  the  appliances  furnished,  when 
properly  used,  provide  a  reasonably  safe 
place  for  the  workmen,  it  was  held,  in 
Knapp  V.  Voorhis  (N.  J.)  74  Atl.  440,  that 
the  slipping  of  the  feet  of  one  of  the  brack- 
ets, causing  it  to  collapse,  because  not  se- 
curely attached  to  the  roof  by  a  fellow 
servant  who  put  up  the  scaffold,  does  not 
raise  a  presumption  that  the  master  did 
not  exercise  reasonable  care  in  the  selection 
of  the  appliance. 

And  in  Tiedjen  v.  National  Elevator  Co. 
130  App.  Div.  504,  114  N.  Y.  Supp.  1056, 
the  court  said  that  the  mere  happening  of  an 
accident,  where  the  scaffold  itself  does  not 
give  way,  is  not  evidence  that  the  accident 
was  caused  by  a  defect  in  the  scaffold 
itself  or  in  its  supports  and  appliances,  and 
tliere  is  nothing  upon  which  a  finding  can  be ' 
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based  that  the  scaffold  was  an  improper  one 
for  the  purpose  for  which  it  was  furnished 
and  used. 

The  rule  of  res  ipsa  loquitur  is  not  ap- 
plicable where  the  cause  of  the  fall  of  the 
staging  was  shown  by  the  defendant,  and 
does  not  seem  to  have  been  in  dispute.  Par- 
sons V.  Hecla  Iron  Works,  186  Mass.  221, 
71  N.  E.  572.  And  see  Brady  v.  Norcross, 
172  Mass.  331,  52  N.  E.  528,  cited  supra. 

The  doctrine  of  res  ipsa  loquitur  was  held 
in  Ferrick  v.  Eidlitz,  195  N.  Y.  248,  24 
L.R.A.(N.S.)  837,  88  N.  E.  33,  not  to  ap- 
ply to  the  fall  of  a  temporary  shed  erected 
during  the  construction  of  a  building,  for 
the  protection  of  machinery,  while  employ- 
ees were  removing  it  after  it  had  served  its 
purpose,  so  as  to  render  the  master  liable 
to  an  employee  injured  by  such  fall,  with- 
out further  evidence  of  negligence  on  his 
part.  It  was  claimed  that  the  shed  was 
being  used  as  a  scaffold. 

In  Fink  v.  Slade,  66  App.  Div.  105,  72  N. 
Y.  Supp.  821,  supra,  the  court  said  that  the 
evidence  disclosed  the  fact  that  there  may 
have  been  causes  for  the  fall  of  the  plat- 
form other  than  the  negligence  of  the  de- 
fendant, and  that  the  accident  was  probably 
caused  by  the  negligence  of  fellow  servants. 
No  reference  is  made  to  the  Stewart  case, 
cited  supra,  and  it  certainly  is  difficult  to 
harmonize  the  language  used  in  the  two 
cases. 

In  some  cases  involving  scaffolds  where 
the  court  has  held  that  the  maxim  is  not 
applicable,  it  is  difficult  to  tell  whether  the 
statement  was  intended  to  be  a  general 
statement  that  the  maxim  never  applies  as 
between  master  and  servant^  or  whether 
the  case  at  bar  was  not  a  proper  one  for 
such  application.  Among  such  cases  may 
be  noted  the  following:  Schneider  v.  Ameri- 
can Bridge  Co.  31  App.  D.  C.  420;  Bergman 
V.  Altman,  127  Iowa,  693,  104  N.  W.  280; 
Pellerin  v.  International  Paper  Co.  96  Me. 
388,  62  Atl.  842 ;  Quincy  Min.  Co.  v.  Kittle 
42  Mich.  34,  3  N.  W.  240. 
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indicates  that  the  accident  could  not  have 
happened  without  negligence  in  one  or  more 
of  these  respects,  it  speaks  for  itself,  and 
establishes  a  prima  facie  case  for  the  jury 
to  consider,  even  if  it  does  not  appear  spe- 
cifically whether  or  in  what  respect  the  ma- 
chinery was  negligently  constructed,  main- 
tained, or  operated.  Under  such  circum- 
stances, precision  in  the  proof  is  not  re- 
quired, as  the  occurrence  raises  a  presump- 
tion off  negligence  based  on  common  experi- 
ence, aHImogh  no  specific  defect,  act,  or 
omission  appears.  The  occurrence  points  to 
negligence  as  the  cause  of  the  accident,  be- 
cause, in  the  nature  of  things,  there  could 
have  been  no  such  occurrence  without  negli- 
gence. If  the  res,  or  the  entire  occurrence  as 
proved,  could  not  have  happened  without 
negligence  of  some  kind,  negligence  is  pre- 
sumed without  showing  what  kind,  and  the 
burden  of  explanation  is  thrown  on  the  de- 
fondant.  If,  however,  proof  of  the  occur- 
rence shows  that  the  accident  might  have 
happened  from  some  cause  other  than  the 
n^ligence  of  the  defendant,  the  presump- 
tion does  not  arise,  and  the  doctrine  cannot 
properly  be  applied.  Under  such  circum- 
stances, it  is  for  the  jury  to  find  whether 
the  accident  was  owing  to  negligence  on  the 
part  of  the  defendant,  or  to  some  cause  for 
which  the  defendant  was  not  responsible. 
'Ifae  principles  upon  which  the  doctrine  rests, 
and  the  circumstances  under  which  it  should 
be  applied,  were  so  clearly  pointed  out  by 
Judge  Cullen  in  Griff  en  v.  Manice,  100  N. 
Y.  188,  52  L.R.A.  922,  82  Am.  St.  Rep.  630, 
59  N.  E.  925,  the  leading  case  upon  the 
subject,  that  further  discussion  thereof  is 
unnecessary. 

In  the  case  before  us,  the  occurrence  did 
not  speak  for  itself,  nor  permit  negligence 
as  the  only  inference,  for  the  fall  of  the 
scaffold  may  not  have  been  caused  by  the 
weight  of  the  men  upon  it,  but  by  their 
weight  only  when  augmented  in  its  effect  by 
excessive  pressure  applied  by  all  the  strength 
they  could  exert  when  pushing  upward,  al- 
though indirectly,  against  a  stationary  ob- 
ject. One  of  them,  as  it  was  shown,  had 
unusual,  and  the  other,  as  it  is  presumed, 
had  average,  strength,  and  the  strain  of 
the  pressure  may  have  much  exceeded  the 
strain  of  the  weight.  The  jury,  if  per- 
mitted, might  have  found  that  this  caused 
the  accident.  It  was  an  explanation  for 
them  to  consider,  tending  to  show  why  the 
scaffold  fell;  but,  under  the  charge  that  it 
"must  have  fallen  because  there  was  some* 
thing  the  matter  with  it,"  no  consideration 
thereof  was  possible,  and  the  defendant  was 
(deprived  of  its  chief  defense. 

For  this  error,  we  think  that  the  judgment 
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appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Cnllen,  Ch.  J.,  and  Gray*  Edward  T. 
Bartlett,  Werner,  WlUard  Bartlctt,  and 
Hlscock,  JJ.,  concur. 


PENNSYIiVANIA    SUPREBIE    COURT. 

ELIZABETH  C.  JOHNS,  by  Next  Friend, 

Appt., 

V. 

PENNSYLVANIA  RAILROAD  COMPANY. 

(226  Pa.   319,   75  Atl.   408.) 

Master  —  fall  of  bridge  —  res  Ipsa  lo- 
quitur. 

1.  The  mere  fact  that  a  railroad  bridge 
was  carried  away  by  the  high  water  of  the 
creek  which  it  spanned,  taking  with  it  a 
portion  of  a  train,  and  killing  a  brakeman, 
does  not  place  upon  the  railroad  company 
the  burden  of  disproving  its  negligence  to 
avoid  liability  for  the  death  of  the  em- 
ployee. 

Evidence  —  condition  after  accident  — 
admissibility. 

2.  Evidence  of  an  examination  of  the 
foundation  of  a  bridge  which  gave  way, 
made  five  months  after  the  accident,  when 
conditions  had  so  far  changed  that  it  could 
not  be  relied  on  as  proof  of  the  conditions 
existing  before  the  bridge  fell,  is  not  admis- 
sible upon  the  question  of  negligence  in  the 
construction  or  maintenance  of  the  bridge. 

(January   3,    1910.) 

Note. '^  Applicability,  as  hetxoeen  mas-' 
ter  and  servant^  of  maxim,  Res  ipsa 
loqtiitur,  to  fall  of  bridge. 

As  to  applicability,  as  between  master 
and  servant,  of  maxim.  Res  ipsa  loquitur,  to 
fall  of  scaffold,  see  note  to  Robinson  v. 
Consolidated  Gas  Co.  ante,  580.  Reference 
is  made  to  that  note  for  the  limitations 
observed  in  the  preparation  of  this  note. 

There  are  but  few  cnpes  involving  the 
fall  of  a  bridge  in  which  the  court,  although 
recognizing  the  rule  that  the  maxim,  Jiies 
ipsa  loquitur,  may  be  applicable  as  be- 
tween master  and  servant,  passes  upon  the 
question  whether  the  case  at  bar  is  a  proper 
one  for  the  application  of  the  maxim,  but 
the  court  has  done  so  in  a  few  cases. 

Thus,  in  Ristau  v.  E.  Frank  Coc  Co.  120 
App.  Div.  478,  104  N.  Y.  Supp.  1059  (af- 
firmed without  opinion  in  193  N.  Y.  630, 
80  N.  E.  1132),  the  plaintiff  proved  the 
collapse  of  a  trestle  upon  which  he  had  been 
at  work,  and  rested,  relying  upon  the  max- 
im. No  particular  defect  to  cause  the  col- 
lapse of  the  trestle  was  apparent,  and  ther© 
was  nothing  but  the  bare  fact  that  the  tres- 
tle collapsed  while  in  the  ordinary  "use  for 
which  it  was  constructed,  and  that  it  had 
been  built  only  three  years;  and  the  court 
held  that  a  nonsuit  was  error,  as  the  maxim 
applied  to  the  case.  In  respect  to  the  con- 
tention of  the  counsel  for  the  defendant  that 
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APPEAL  by  plaintiff  from  an  order  of 
the  Court  of  Common  Pleas  for  Alle- 
gheny County,  refusing  to  take  off  a  nonsuit 
in  an  action  brought  f^. recover  damages  for 
the  killing  of  plain tilTs  husband,  which  was 
alleged  to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Horace  J.  Bfiller  for  appellant. 

Mr.  M.  W.  Acheson,  Jr.,  for  appellee. 

Fell,  J.9  delivered  the  opinion  of  the 
court: 

The  plaintiff's  husband  was  a  brakeinan 
on  the  defendant's  road  and  was  killed  in  an 
accident  caused  by  the  falling  of  a  bridge 
on  which  his  train  was  passing.  The 
bridge  was  about  80  feet  in  length,  and  the 
iron  superstructure  rested  on  abutments  at 
its  ends  and  a  pier  at  the  middle  of  the 
creek  it  spanned.  The  creek  was  ordinarily 
quite  small,  but  at  the  time  of  the  accident 
the  water  was  unusually  high,  while  the 
water  in  the  Allegheny  river  nearby,  into 
which  it  flowed,  was  low.  This  condition 
caused  a  very  rapid  current  in  the  creek, 
and  a  strong  pressure  on  one  side  of  the 
bridge.  The  whole  structure,  including  the 
abutments  and  pier,  was  carried  away,  and 
a  freight  car  loaded  with  cement  was  carried 
75  yards  down  the  stream.  The  bridge  had 
been  used  by  the  defendant  for  forty  years, 
and  there  was  no  evidence  of  defective  con- 
struction, or  that  the  bridge  had  become  un- 
safe. 

The  contention  that  the  burden  of  disprov- 
ing negligence  was  on  the  defendant  cannot 
be  sustained.  The  maxim  Res  ipsa  loquitur 
is  an*  exception  to  the  general  rule  that  neg- 
ligence is  not  to  be  inferred,  but  must  be 
affirmatively  proved,  except  in  cases  of  ab- 
solute duty  or  an  obligation  practically 
amounting  to  that  of  an  insurer.  Stearns 
v.  Ontario  Spinning  Co.  184  Pa,  619,  39 
L.B.A.  842,   63  Am.   St.  Rep.  807,   39   Atl. 


292;  Zahniser  ▼.  Pennsylvania  Torpedo  Co. 
190  Pa.  350,  42  Atl.  707.  There  was  noth- 
ing in  the  circumstances  that  amounted  to 
evidence  from  which  negligence  could  be  in- 
ferred, and  that  relieved  the  plaintiff  from 
the  burden  of  proof.  An  offer  was  made  to 
prove  by  a  witness  that  he  had  made  an  in- 
vestigation to  ascertain  whether  the  bridge 
had  a  substantial  foundation,  and  had  found 
that  there  was  "no  permanent  foundation 
upon  the  location  that  had  been  lately  oc- 
cupied by  the  pier."  The  accident  occurred 
in  March.  This  witness  had  testified  ttiat 
because  of  the  high  water  no  examination 
could  be  made  for  several  weeks  after  the 
accident,  and  the  examination  he  made  was 
in  August, — five  months  later;  and  that  in 
the  meantime  there  had  been  a  change  in  tlie 
physical  conditions  by  the  action  of  the 
water,  by  the  rebuilding  of  the  bridge,  and 
the  dumping  of  stones  in  the  bed  of  the 
stream.  This  offer  was  excluded.  It  was 
renewed,  with  the  addition  that  there  had 
been  no  change  in  the  conditions,  as  far  as 
the  foundations  were  concerned,  between 
March  and  August.  The  second  oflfer  was 
excluded  for  the  reason  that  the  testimony 
would  be  inadequate  to  establish  a  defect  in 
original  construction.  The  ruling  of  the 
court  on  the  offer  as  first  made  was  clear- 
ly right,  and  we  cannot  say  that  the  ex- 
clusion of  the  offer  as  finally  made  calls  for 
a  reversal.  The  witness  had  testified  to 
facts  which  showed  that  the  result  of  his 
examination  in  August  could  not  be  relicii 
on  as  proof  of  the  condition  existing  before 
the  fall  of  the  bridge,  and,  if  his  testimony 
had  come  up  to  the  offer,  it  would  not  have 
advanced  the  plaintiffs  case.  It  would  still 
have  been  barren  of  proof  that  the  founda- 
tions which  had  withstood  the  floods  of 
forty  years  were  defective,  and  that  the  fall 
of  the  bridge  resulted  from  their  giving  way. 
The  judgment  is  affirmed. 


the  maxim  is  made  applicable  in  a  given 
case,  if  at  all,  only  by  facts  and  circum- 
stances indicating  negligence  of  the  defend- 
ant, proved  in  connection  with  the  happening 
of  the  accident  itself,  the  court  said:  "The 
fault  of  this  is  that  if  there  were  other 
facts  showing  negligence,  the  maxim  would 
not  be  needed  as  evidence  to  carry  the  case 
to  the  jury  at  all;  it  is  only  where  there 
is  nothing  but  the  bare  happening  of  the 
nccident  that  the  plaintiff  needs  and  the 
law  gives  him  the  help  of  the  maxim  to 
escape  a  nonsuit." 

The  court  further  said  that  this  case 
was  not  distinguishable  from  the  fall  of 
•scaffolds,  floors,  or  other  places  of  work, 
and  cited  Stewart  v.  Ferguson,  164  N.  Y. 
553,  58  N.  E.  662,  which  is  set  out  and  dis- 
•cupsed  in  the  precedinsr  note. 

So,  where  the  plaintiff,  while  at  work 
-28  L.R.A.(N.S.) 


in  a  mine,  was  injured  by  the  sudden  givin? 
way  of  a  ledge  upon  which  he  was  walkins 
in  going  to  his  work,  the  court,  in  Lentino 
V.  Port  Henry  Iron  Ore  Co.  71  App.  Div. 
466,  75  N.  Y.  Supp.  755,  held  that  a  nonsuit 
was  improper  where  an  injury  results  from 
the  sudden  and  unexplained  giving  way  of 
a  place  furnished  to  a  workman  in  order 
to  enable  him  to  work,  or  which  he  is  re- 
quired to  pass  over  in  order  to  reach  his 
work. 

But,  in  Texas. Mexican  R.  Co.  v.  Mendez 
(Tex.  Civ.  App.)  78  S.  W.  25,  it  was  held 
that  a  jury  is  not  warranted  in  finding 
that  the  railroad  company  was  neglij^nt 
from  the  mere  fact  that  the  timbers  of  & 
bridge  burned,  leaving  the  rails  unsupport- 
ed, so  that  a  train,  in  attempting  to  pass 
over  the  bridge  at  night,  was  precipitated* 
and  the  plaintiff  injured.   W.    l^l    6. 
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PORT  BLAKELY  MILL  COMPANY  et  al., 

Respts., 

V. 

SPRINGFIELD  FIRE  &  MARINE  INSUR- 
ANCE COMPANY,  Appt. 

(56  Wash.  681,  106  Pac.  194.) 

Insurance  —  conditions     as     to     auto- 
matic sprinkler  —  breach  —  effect. 

1.  Temporary  breach  by  an  insured  of  his 
warranty  that  due  diligence  will  be  used 
that  the  automatic  sprinkler  system  shall 
at  all  times  be  maintained  in  good  work- 
ing order  will  not  prevent  his  recovering  on 
the  policy,  if,  at  the  time  of  the  loss,'  it 
was  in  good  working  order,  and  the  breach 
had  nothing  to  do  with  the  loss, — at  least, 
where  there  is  no  express  provision  in  the 
policy  for  its  becoming  void  for  such  breach, 
while  such  provisions  are  found  in  connec- 
tion with  other  conditions  and  warranties. 

Same  —  construction  —  forfeiture     of 
rights  —  Intention.  * 

2.  Insurance  policies  should  not  be  con- 
strued to  work  a  forfeiture  of  either  party's 
rights  unless  it  plainly  appears  that  such 
was  the  intention  of  both  contracting  par- 
ties. 

Same  —  extending  automatic  sprinkler 
—  effect. 

3.  A  warranty  in  an  insurance  policy 
that  insured  will  use  due  diligence  that 
the  automatic  sprinkler  system  shall  at 
all  times  be  maintained  in  good  working 
order  is  not  broken  by  the  temporary  dis- 
connection of  the  system  for  the  purpose  of 
making  extensions  to  it,  where  the  work  of 
making  the  alterations  is  prosecuted  with 
due  diligence. 

(Morris,  J.,  dissents.) 

(January  14,  1910.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Kitsap 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  certain  fire  insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs  H.  T.  Granger  and  Hughes, 
McMicken,  Dovcll,  A  Ramsey,  for  ap- 
pellant: 

When  the  risk  was  increased  by  the  with- 
drawal of  the  protection  afforded  by  the 
sprinklers,  the  policy  became  null  and  void 
by  its  express  terms,  and  thereafter  could 
not  be  revived  except  with  the  consent  of 
the  insurance  company. 

Imperial  F.  Ins,  Co.  v.  Coos  County,  151 
U.  S.  462-470,  38  L.  ed.  235-238,  14  Sup. 
Ct.  Rep.  379;  Jump  v.  North  British  &  M. 
Ins.  Co.  44  Wash.  596,  87  Pac.  928,  12  A. 
&  E.  Ann.  Cas.  257;  German  Ins.  Co.  v. 
Russell,  66  Kan.  373,  58  L.R.A.  234,  69  Pac. 
345;  Brehm  Lumber  Co.  v.  Svea  Ins.  Co.  36 
Wash.  520,  68  L.R.A.  109,  79  Pac.  35;  Cron- 
in  V.  Fire  Asso.  of  Philadelphia,  123  Mich. 
277,  82  N.  W.  45;  Hardiman  v.  Fire  Asso. 
of  Philadelphia,  212  Pa.  383,  61  Atl.  991; 
German-American  Ins.  Co.  v.  Humphrey,  62 
Ark.  348,  54  Am.  St.  Rep.  297,  35  S.  W. 
428;  Hoover  v.  Mercantile  Town  Mut.  Ins. 
Co.  93  Mo.  App.  Ill,  69  S.  W.  42;  Replogic 
V.  American  Ins.  Co.  132  Ind.  360,  31  N.  E. 
947;  Hill  v.  Middlesex  Mut.  Assur.  Co. 
174  Mass.  642,  55  N.  E.  319;  Kyte  v.  Com- 
mercial Union  Assur.  Co.  149  Mass.  116,  3 
L.R.A.  508,  21  N.  E.  361 ;  Concordia  F.  Ins. 
Co.  V.  Johnson,  4  Kan.  App.  7,  45  Pac.  723; 
Moore  v.  Phoenix  Ins.  Co.  62  N.  H.  240,  13 
Am.  St.  Rep.  556;  Reynolds  v.  German- 
American  Ins.  Co.  107  Md.  110,  15  L.R.A. 
(N.S.)  345,  68  Atl.  262;  Georgia  Home  Ins. 


Note, '-'  Effect  of  temporary  condition 
whii^  ceased  before  loss,  utider  gen- 
eral  provision  against  increase  of 
riekf  or  specific  provision  against 
certain  contlitions. 

This  question  is  discussed  in  the  note 
to  Sumter  Tobacco  Warehouse  Co.  v. 
Phoenix  Ins.  Co.  10  L.R.A.(N.S.)  736,  in 
which  it  is  declared  that  though  there  is 
a  conflict  of  opinion  as  to  the  effect  of  the 
temporary  violation  of  condition  in  a  fire 
insurance  policy,  the  weight  of  authority 
seems  to  support  the  rule  that  the  breach 
of  a  provision  which,  by  the  terms  of  t\u'. 
policy,  works  a  forfeiture  thereof,  merely 
suspends  the  policy  during  the  continuance 
of  the  violation;  and  that,  if  the  violation 
is  discontinued  during  the  life  of  the  policy, 
and  has  no  existence  at  the  time  of  the 
loss,  the  policy  revives,  and  the  insurer  is 
liable,  though  there  was  no  consent  on  the 
latter's  part  to  such  violation,  and  the 
violation  was  of  such  a  character  that  the 
28  L.R^.(N.S.) 


insurjer  would  have  declared  a  forfeiture 
therefor  had  it  been  aware  of  it  at  the  time 
of  its  existence.  Since  the  preparation  of 
that  note,  this  rule  was  applied  in  Athens 
Mut.  Ins.  Co.  V.  Toney,  1  Ga.  App.  492,  57 
S.  E.  1013,  and  recovery  was  allowed  for 
the  loss  of  a  house  by  fire,  under  a  policy 
providing  that  the  same  should  be  void  if 
the  house  should  become  vacant  and  unoc- 
cupied, and  so  remain  for  a  specified  period, 
though  it  appeared  that  the  house  became 
vacant  and  unoccupied  for  a  terra  longer 
than  the  specified  period,  but  was  occupied 
at  the  time  of  the  fire.  The  court  declared 
that  the  meaning  of  the  provision  in  ques- 
tion was  merely  that  if  a  loss  occurred  dur- 
ing the  prohibited  vacancy,  the  policy  was 
void,  and  that  it  should  not  be  construed 
so  as  to  accomplish  more  than  the  purpose 
for  which  it  was  inserted,  which  was  to  pro- 
tect the  insurer  from  the  ripk  resulting 
from  vncancy;  and  that  if  the  risk  was  ter- 
minated by  reoccupancy,  the  reason  for  the 
condition  was  also  terminated, 
38 
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Co.  ▼.  Rosenfield,  37  C.  C.  A.  96,  95  Fed. 
358. 

Tbe  provision  as  to  automatic  sprinklers 
was  a  warranty,  the  breach  of  which  in- 
validated the  policy. 

Port  Blakely  Mill  Co.  v.  Hartford  F.  Ins. 

Co.  60  Wash.  667,  97  Pac.  781;   Wilson  v. 

'  Hampden  F.  Ins.  Co.  4  R.  I.  159;  Gross  v. 

Colonial  Assur.  Co.    (Tex.   Civ.  App.)    121 

S.  W.  617. 

Negligence  on  the  part  of  plaintiffs' 
servants  constitutes  a  defense  to  the  action. 

First  Cong.  Church  v.  Holyoke  Mut.  F. 
Ins.  Co.  168  Mass.  475,  10  L.R.A.  587,  35 
Am.  St.  Rep.  508,  33  N.  E.  573;  McKenzie 
v.  Scottish  Union  &  Nat.  Ins.  Co.  112  Cal. 
548,  44  Pac.  922. 

Messrs.  Dorr  &  Hadley,  with  Messrs. 
Hastings  &  Stedman,  Walter  S.  Fulton, 
C.  D.  Sutton,  and  Titus  &  Creed,  for  re- 
spondents : 

In  the  absence  of  any  express  agreement, 
the  property  owner,  by  taking  out  a  policy 
of  insurance,  does  not  deprive  himself  of 
the  right  to  use  his  property  in  the  common 
and  ordinary  mode,  including  the  right  to 
make  all  proper  and  reasonable  repairs. 

Townsend  v.  Northwestern  Ins.  Co.  18 
N.  Y.   168. 

Where  due  diligence  is  exercised,  the 
sprinkler  equipment  may  confessedly  be  ac- 
tually out  of  order  at  the  very  time  of  the 
fire,  and  the  assured,  notwithstanding,  be 
entitled  to  recover. 

Cummer  Lumber  Co.  v.  Associated  Mfrs. 
Mut.  F.  Ins.  Corp.  67  App.  Div.  161,  73  N. 
Y.  Supp.  668,  affirmed  in  173  N.  Y.  633,  66 
N.  E.  1106. 

The  mill  company  was  not  required  to  do 
everything  possible,  but  only  what  was  rea- 
sonable under  the  given  facts  and  conditions. 

Smith  V.  Scottish  Union  &  Nat.  Ins.  Co. 
200  Mass.  50,  86  N.  E.  841;  Hendricks  v. 
Western  U.  Teleg.  Co.  126  N.  C.  304,  78  Am. 
St.  Rep.  668,  35  S.  E.  543;  Keene  v.  New 
England  Mut.  Acci.  Asso.  161  Mass.  140, 
36  N.  E.  891 ;  Kentucky  Life  &  Acci.  Ins.  Co. 
v.  Franklin,  302  Ky.  512,  43  S.  W.  709; 
Gloucester  Mfg.  Co.  v.  Howard  F.  Ins.  Co. 
5  Gray,  407,  66  Am.  Dec.  376. 

Even  w^here  there  is  an  express  prohibition 
against  repairs,  the  making  of  repairs  is  not 
an  increase  of  risk,  and  where  an  insurance 
company  grants  the  express  permission  to 
make  repairs,  it  assumes  all  the  risk  inci- 
dental to  such  repairs. 

Townsend  v.  Northwestern  Ins.  Co.  su- 
pra; Whitney  v.  Black  River  Ins.  Co.  72 
N.  Y.  117,  28  Am.  Rep.  316;  Firemen's  Ins. 
Co.  V.  Appleton  Paper  &  Pulp  Co.  161  111. 
0,  43  N.  E.  713;  Brighton  Mfg.  Co.  v.  Read- 
ing F.  Ins.  Co.  33  Fed.  232;  Albion  I^ad 
Works  V.  Williamsburg  City  F.  Ins.  Co.  2 
Fed.  470. 
28  L.R.A.(N.S.) 


The  negligence  of  servants  will  not  for- 
feit a  policy  where  due  diligence  only  is 
required  of  the  policy  holder,  and  he  sliowa 
that  he  has  done  all  that  is  reasonable  under 
the  circumstances. 

Daniels  v.  Hudson  River  F.  Ins.  Co.  12 
Cush.  416,  50  Am.  Dec.  192;  McGannon  v. 
Michigan  Millers'  Mut.  F.  Ins.  Co.  127  Mich. 
636,  89  Am.  St.  Rep.  501,  87  N.  W.  61; 
Phenix  Ins.  Co.  v.  Guarantee  Co.  of  N.  A. 
53  C.  C.  A.  360,  135  Fed.  964;  Mickey  v. 
Burlington  Ins.  Co.  35  Iowa,  174,  14  Am. 
Rep.  404;  Albion  Lead  Works  v.  Williams- 
burg City  F.  Ins.  Co.  supra ;  Phoenix  Assur. 
Co.  v.  Coffman,  10  Tex.  Civ.  App.  631,  35 
S.  W.  810;  Burlington  F.  Ins.  Co.  v.  Coff- 
man, 33  Tex.  Civ.  App.  430,  35  S.  W.  406; 
London  k  L.  Ins.  Co.  v.  Gerteisen,  306  Ej. 
815,  51  S.  W.  617;  McNutt  v.  Virginia  F. 
&  M.  Ins.  Co.  (Tenn.)  45  S.  W.  61;  Insur- 
ance Co.  of  N.  A.  V.  McDowell,  50  111.  ]20, 
00  Am.  Dec.  407;  McGannon  v.  Millers'  Nat. 
Ins.  Co.  171  Mo.  143,  04  Am.  St.  Rep.  778, 
71  S.  W.  160. 

The  use  of  the  word  "warranty"  did  not 
make  the  provision  a  warranty. 

Hart  V.  Niagara  F.  Ins.  Co.  0  Wash.  620, 
27  L.R.A.  86,  38  Pac.  213;  Goddard  v.  East 
Texas  F.  Ins.  Co.  67  Tex.  60,  60  Am.  Rep. 
3,  1  S.  W.  006;  Redman  v.  Hartford  F,  Ins. 
Co.  47  WMs.  80,  32  Am.  Rep.  751,  3  N.  W, 
303;  ^tna  Ins.  Co.  v.  Simmons,  49  Neb. 
831,  69  N.  W.  325;  Moulor  v.  American  L. 
Ins.  Co.  131  U.  S.  341,  28  L.  ed.  449,  4  Sup. 
Ct  Rep.  466. 

Where  the  alleged  breach  of  a  represen- 
tation has  not  contributed  to  a  loss,  or 
damaged  the  insurance  company  in  any  way, 
the  breach,  if  it  exists,  does  not  void  the 
policy. 

Hart  V.  Niagara  F.  Ins.  Co.  supra. 

A  temporary  breach  of  the  sprinkler  pro- 
vision would  not  ipso  facto  nullify  the  pol- 
icy, inasmuch  as  the  breach  was  repaired 
before  the  fire. 

Sumter  Tobacco  Warohoust  Co.  v.  Phoenix 
Assur.  Co.  30  L.R.A.(N.S.)  736,  and  notf, 
76  S.  C.  76,  323  Am.  St.  Rep.  041,  56  S.  E. 
654,  31  A.  &  E.  Ann.  Cas.  780;  Traders' 
Ins.  Co.  V.  Catlin,  363  111.  256,  35  L.R.A. 
505,  45  N.  E.  255;  Born  v.  Home  Ins.  Co. 
330  Iowa,  370,  80  Am.  St  Rep.  300,  83  N. 
W.  676;  North  British  Mercantile  Ins.  Co. 
V.  Union  Stock  Yards  Co.  120  Ky.  465,  87 
S.  W.  285;  Phoenix  Assur.  Co.  v.  Mungpr 
Improved  Cotton  Mach.  Mfg.  Co.  (Tex.  Civ. 
App.)  40  S.  W.  271;  2  Cooley,  Briefs  on  In 
surance,  pp.  3883,  3884. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

Action  upon  a  fire  insurance  policy  writ- 
ten by  appellant,  insuring  the  property  of 
the  mill  company  against  loss  by  lire  in  tb« 
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sum  of  $10,000,  with  loss,  if  sltlj,  payable 
to  the  Detroit  Trust  Company.  The  pol- 
icy was  in  the  usual  form,  except  that  it 
had  attached  to  it  a  rider  containing  a  de- 
scription of  the  property  insured,  and  vari- 
ous special  agreements  with  reference  to  the 
particular  risk.  On  April  22,  1007,  a  fire 
occurred,  whereby  a  portion  of  the  insured 
property  was  damaged.  The  appellant,  con- 
tending that  the  policy  had  been  avoided 
by  the  failure  of  the  mill  company  to  ob- 
serve one  of  the  special  agreements,  claimed 
to  be  a  "warranty,"  denied  its  liability,  and 
this  action  was  instituted  to  enforce  pay- 
ment, resulting  in  findings  in  favor  of  re- 
spondents, and  a  judgment  in  the  sum  of 
16,452.90,  with  interest  from  July  15,  1907, 
from  which  this  appeal  was  taken. 

Three  contentions  are  made  by  appellant, 
upon  which  we  are  asked  to  reverse  the 
judgment. 

(1)  That  the  Detroit  Trust  Company  may 
not  maintain  an  action  within  this  state,  not 
having  paid  an  annual  license  fee  nor  other- 
wise complied  with  the  provisions  of  our 
laws  in  regard  to  foreign  corporations  do- 
ing business  within  this  state. 

(2)  That  the  policy  was  avoided  by  the 
breach  of  a  warranty  therein  contained. 

(3)  That  an  automatic  sprinkler  system 
connected  with  the  mill  plant  was  not  in 
working  order  at  the  time  of  the  fire. 

Each  of  these  contentions  has  been  con- 
sidered, but,  having  reached  a  conclusion 
upon  the  second  which  is  determinative  of 
the  appeal,  we  will  not  discuss  the  first 
and  third.  The  clause  in  the  policy  which 
suggests  the  second  assignment  of  error  is  as 
follows:  "Warranted  by  the  insured  that 
due  diligence  be  used  that  the  automatic 
sprinkler  system  shall  at  all  times  be  main- 
tained in  good  working  order."  The  Port 
Blakely  Mill  Company  was  what  is  known 
in  insurance  circles  as  "a  sprinkler  risk," 
and  the  evidence  discloses  that  the  rate  of 
premium  upon  "a  sprinkler  risk"  was  ap- 
proximately 50  per  cent  less  than  upon  the 
same  mill  without  the  sprinkler  attachment. 
So  that,  by  the  maintenance  of  the  sprinkler 
system  and  the  insertion  in  the  policy  of 
the  clause  above  referred  to,  the  mill  com- 
pany obtained  this  policy  upon  the  pay- 
OKnt  of  $229  premium,  which  otherwise 
would  have  cost  it  approximately  $458.  It 
is  apparent,  therefore,  that  both  parties 
had  fully  in  mind  at  the  time  of  the  issu- 
ance of  the  policy  the  advantages  that  would 
result  to  each  because  of  the  existence  of 
the  sprinkler  system,  and  the  use  of  due 
diligence  on  the  part  of  the  insured  to  main- 
tain it  in  good  working  order  at  all  times. 
To  the  insured  it  meant  a  saving  of  $229  on 
the  premium  paid ;  to  the  insurer  it  mehnt 
a  lessening  of  its  risk, — ample  consideration 
»  L1LA.(K.8.) 


to  each  why  this  particular  form  of  policy 
should  be  chosen,  and  the  sprinkler  clause 
made  a  part  thereof;  and  having  in  mind 
'  this  situation,  it  is  not  unreasonable  to  as- 
sume that  the  words  used  in  the  sprinkler 
clause  were  employed  by  both  parties  with 
a  full  understanding  that  it  was  a  state- 
ment and  assumption  of  condition  and  un- 
dertaking on  the  4)art  of  the  insured,  relat- 
ing to  the  risk,  and  affecting  its  character 
and  extent.    While,  as  is  said  by  Shaw,  Ch. 
J.,  in  Daniels  v.  Hudson  River  F.  Ins.  Co. 
12  Cush.  416,  at  page  423,  59  Am.  Dec.  192, 
"there  is  undoubtedly  some  difficulty  in  de- 
termining by  any  simple  and  certain  test 
what  propositions  in  a  contract  of  insur- 
ance constitute  warranties;"  and  conceding 
the  leaning  of  the  courts,  in  order  to  pro- 
tect the  insured  and  avoid  a  forfeiture,  is 
to  hold  agreements  and  stipulations  in  the 
policy  to  be  representations  rather  than  war- 
ranties in  all  cases  where  there  is  any  room 
for  construction,  it  has  nevertheless  become 
fixed  and  settled,  except  in  so  far  as  it  may 
have  been  changed  and  modified  by  statute 
in  some  of  the  states,  that  all  statements  re- 
garding the  risk,  contained  in  or  appearing 
on  the  face  of  the  policy,   are   warranties. 
Cooley,  Briefs  on  Insurance,  p.  1133.     And 
such  is  the  rule,  irrespective  of  the  use  of 
the  word  "warranty"  or  "warranted."    Red- 
roan  V.  Hartford  F.  Ins.  Co.  47  Wis.  89,  32 
Am.  Rep.  751,  1  N.  W.  393:  Wood  v.  Hart- 
ford F.  Ins.  Co.  13  Conn.  534,  35  Am.  Dec. 
92;  Moulor  v.  American  L.  Ins.  Co.  Ill  U. 
8.  341,  28  L.  ed.  449,  4  Sup.  Ct.  Rep.  466; 
Barnard  v.  Faber  [1893]  1  Q.  B.  340.    Wood 
on  Fire  Insurance,  vol.  1,  at  page  449,  says: 
"The  rule  seems  to  be  that  such  representa- 
tions in  or  a  part  of  the  policy  are  con- 
strued to  be  warranties  when  it  appears  to 
the  court  that  they  have  had  in  themselves, 
or  in  the  view  of  the  parties,  a  tendency 
to   induce   the   company  to  enter  into   the 
contract   on    terms   more  ■  favorable   to   the 
insured    than   without   them.     .     .     .    Any 
statement  or  description  of  any  undertaking 
on  the  part  of  the  assured  on  the  face  of 
the  policy,  which  relates  to  the  risk,  is  a 
warranty, — an   express   warranty. 
It  is  not  necessary  that  it  should  be  stated 
to  be  a  warranty,  or  that  it  should  be  so 
by  construction.     It  is  enough  that  it  ap- 
pears upon  the  face  of  the  policy  and  re- 
lates  to   the  risk."     *rhe    case    before    us 
would  undoubtedly  fall  within  such  a  rule 
as  Mr.  Wood  refers  to,  when  it  appears  that 
the  premium  on  this  policy  upon  a  "sprink- 
ler risk,"  and  with  the  sprinkler  clause  add- 
ed, was  reduced  approximately  50  per  cent 
of  what  it  would  have  been  otherwise.    This 
was  certainly,  in  his  language,  "a  tendency 
to  induce  the  company  to  enter  into  the  con- 
tract on  terms  more  favorable  to  the  in* 
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sured  than  without  them."  In  Wood  v. 
Hartford  F.  Ins.  Co.  supra,  p.  544^  the  court 
says:  ''The  general  rule  in  regard  to  what 
constitutes  a  warranty  in  a  contract  of  in- 
surance is  well  settled.  Any  statement  or 
description  or  any  uiider taking  on  the  part 
of  the  insured,  on  the  face  of  the  policy, 
which  relates  to  the  risk,  is  a  warranty. 
^  .  .  .  When  it  is  once  ascertained  that  it 
relates  to  the  risk,  and  was  inserted  in  ref- 
erence to  that,  it  must  be  strictly  observed 
and  kept  or  the  insurance  is  void."  To  our 
minds  the  conclusion,  both  upon  reason  and 
authority,  is  that  the  clause  in  question  was 
and  is  a  warranty. 

Having  reached  this  conclusion,  there  is 
but  one  other  question  to  be  considered: 
Was  there  a  breach  of  this  warranty?  It 
is  undisputed  that  from  April  Ist  to  April 
2l8t  the  sprinkler  system  in  what  was 
known  in  the  mill  as  ''No.  3"  was  discon- 
nected. The  lire  occurred  on  April  22d,  and 
there  is  a  sharp  conflict  in  the  testimony  as 
to  whether  or  not  No.  3  was  in  operation  at 
the  time  of  the  fire.  But,  giving  due  weight 
to  the  finding  of  the  court  below,  that  it 
was  connected  upon  April  21st,  there  was 
a  period  of  nearly  three  weeks  when  it  is 
admitted  that  no  protection  was  afforded 
by  the  sprinkler  system  in  No.  3.  The  re- 
pairs undertaken  by  the  mill  during  this 
time  were  permissible  under  the  policy,  but 
it  appears  that  it  was  the  work  of  only  a 
few  hours  to  disconnect  system  No.  3  from 
its  old  location  and  move  it  to  its  new. 
Such  being  the  fact,  it  was  not  "due  dili- 
gence," as  called  for  in  the  policy,  for  the 
mill  company  to  continue  the  operation  of 
the  mill  without  the  protection  of  sprinkler 
system  No.  3.  It  was  an  undoubted  and 
material  increase  in  the  risk,  contrary  to  the 
terms  of  the  warranty,  and  was  a  breach 
thereof.  The  mill  company,  having  broken 
its  contract  of  warranty  by  the  failure  to 
use  due  diligence  in  maintaining  the  sprink- 
ler system  at  all  times  in  good  working  or- 
der, by  such  failure  released  the  appellant 
from  liability  under  the  policy,  and  the 
same  thereby  was  avoided.  So  that  whether 
or  not  the  system  in  No.  3  was  in  good  work- 
ing order  on  April  22d  is  immaterial,  since 
the  policy,  because  of  the  breach  of  the  war- 
ranty, was  not  then  in  force  or  effect.  And 
it  was  likewise  immaterial  whether  or  not 
this  breach  contributed  to  the  loss.  The 
policy,  being  at  an  end  because  of  its  broken 
warranty,  no  longer  covered  any  loss  or  dam- 
age to  the  mill  property,  and  was  wholly 
avoided. 

That  such  is  the  effect  of  a  broken  war- 
ranty in  a  policy  of  fire  insurance  there 
can  no  longer  be  any  doubt.  The  principle 
has  been  so  oft  asserted  and  so  frequently 
announced  by  both  courts  and  text  writers 
28  L.R.A.(N.S,^ 


that  it  must  be  regarded  as  settled  Maj 
on  insurance,  vol.  1,  §  156,  thus  states  the 
rule:  "Whether  the  fact  stated  or  the  act 
stipulated  for  be  material  to  the  risk  or  not 
is  of  no  consequence,  the  contract  being  that 
the  matter  is  as  represented,  or  shall  be  as 
promised;  and  unless  it  prove  so,  whether 
from  fraud,  mistake,  negligence,  or  other 
cause,  not  proceeding  from  the  insurer,  or 
the  intervention  of  the  law,  or  the  act  of 
Grod,  the  insured  can  have  no  claim."  Mar- 
shall on  Insurance,  at  page  249,  states  the 
same  rule  in  this  language:  "It  is  also  im- 
material to  what  cause  the  noncompliance  is 
attributable;  for  if  it  be  not  in  fact  coid- 
plied  with,  though  perhaps  for  the  best  of 
reasons,  the  policy  is  void."  In  the  case 
of  McKenzie  v.  Scottish  Union  &  Nat.  Ins. 
Co.  112  Cal.  548,  44  Pac.  923,  the  supreme 
court  of  California,  quoting  the  above  rules, 
adds:  "The  foregoing  quotation  is  but  the 
enunciation  in  brief  form  of  a  principle  laid 
down  by  all  the  writers  on  the  subject  of  in- 
surance, and  enunciated  in  the  leading  cases 
of  this  country  and  England."  The  Supreme 
Court  of  the  United  States  recognizes  the 
rule  in  Imperial  F.  Ins.  Co.  v.  Coos  County, 
151  U.  S.  452,  38  L.  ed.  231,  14  Sup.  Ct. 
Rep.  379,  and  says:  "If  it  appears  that 
the  contract  has  been  terminated  by  the  vio- 
lation on  the  part  of  the  assured  of  its  con- 
ditions, then  there  can  be  no  right  of  re- 
covery." We  have  been  furnished  with  a 
certified  copy  of  the  opinion  of  Judge  Whit- 
son  in  Port  Blakely  Mill  Co.  v.  Royal  Ins. 
Co.  in  the  circuit  court  of  the  United  States 
for  the  western  district  of  Washington, 
northern  division  (lately  decided,  but  not  yet 
published),  in  which  that  learned  judge,  in 
passing  upon  a  similar  clause  in  a  policy 
covering  this  same  risk,  has  reached  a  like 
conclusion  to  the  one  here  announced. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss. 

Rudkln,  Ch.  J.,  and  Gose  and  Cbad- 
wlck,  JJ.,  concur. 

Fullerton,  J.,  dissents. 

A  petition  for  rehearing  haviYig  been 
granted,  Dunbar,  J.,  on  August  6,  1910, 
handed  down  the  following  opinion,  which 
became  the  opinion  of  the  court: 

Action  on  fire  insurance  contract.  Judg- 
ment was  obtained  in  the  superior  court  by 
the  insured,  respondents  in  this  case,  on  a 
fire  insurance  policy  issued  by  the  appel- 
lant. An  appeal  followed,  and  the  judgment 
was  reversed  by  a  majority  decision  of  de- 
partment 1  of  this  court,  filed  January  14, 
1910,  to  which  reference  is  made  for  a  state- 
ment of  the  case.  .•>«  Wash.  681,  ante.  593. 
106  Pac.  194.    A  petition  for  rehearing  was 
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filed,  addressed  to  the  court  en  banc.  Said 
petition  wslb  granted,  and  the  case  again 
argued,  and  it  is  now  here  for  final  deter- 
mination by  the  whole  court. 

There  were  three  contentions  made  by  the 
appellant  in  the  first  argument  of  the  case: 
(1)  That  the  Detroit  Trust  Ck>mpany  could 
not  have  maintained  this  action;  (2)  that 
the  policy  was  avoided  by  the  breach  of  a 
warranty  therein  contained;  and  (3)  that 
the  automatic  sprinkler  system  connected 
with  the  mill  plant  was  not  in  working  or- 
der at  the  time  of  the  fire.  It  was  stated 
in  the  opinion  that  each  of  these  conten- 
tions had  been  considered,  but  that,  in  view 
of  the  conclusion  reached  on  the  second,  the 
first  and  third  would  not  be  discussed.  In- 
asmuch, however,  as  the  first  proposition  lay 
at  the  threshold  of  the  case,  and  was  deter- 
minative of  the  right  to  bring  the  action, 
the  court  must  have  decided  that  proposi- 
tion against  the  contention  of  the  appel- 
lant before  it  proceeded  to  the  determination 
of  the  second  proposition.  In  any  event,  we 
think  the  technical  objection  is  without 
meritj  for  all  the  reasons  urged  by  respond- 
ents. We  have  given  painstaking  consider- 
ation to  the  third  proposition,  for  it  in- 
volves the  actual  merits  of  this  controversy. 
But  from  an-  examination  of  the  long  state- 
ment of  facts,  containing  more  than  600 
pages,  we  are  not  convinced  that  the  findings 
of  the  trial  judge  were  not  sustained  by  the 
weight  of  the  evidence,  and  will  therefore 
consider  the  case  from  the  standpoint  of 
such  findings. 

The  sprinkler  provision,  appearing  on  a 
Hder  attached  to  the  policy,  was  as  follows : 
^'Warranted  by  the  assured  that  due  dili- 
gence be  used  that  the  automatic  sprinkler 
system  shall  at  all  times  be  maintained  in 
good  working  order."  Privilege  was  given 
the  assured  to  make  additions  and  repairs. 
The  fourteenth  and  fifteenth  findings  of  the 
court,  bearing  on  this  proposition,  are  as 
follows: 

"(14)  That  on  or  about  the  29th  day  of 
January,  1907,  it  became  and  was  neces- 
sary, essential,  and  requisite  to  the  business 
of  the  Port  Blakely  Mill  Company  that  an 
addition,  alterations,  and  repairs  be  made 
to  that  portion  of  said  plaint iflT's  sawmill 
building  which  was  known  as  the  lath  mill, 
and  on  or  about  April  1st,  1907,  it  became 
and  was  necessary — ^in  order  to  make  the  au- 
tomatic sprinkler  equipment  more  efficient, 
and  in  order  to  extend  the  automatic  sprink- 
ler equipment  to  the  addition  to  that  por- 
tion of  said  plaintiffs  mill  building  known 
as  the  lath  mill,  and  in  order  to  have  all 
of  said  sawmill  building,  including  said 
lath  mill,  protected  by  automatic  sprinkler 
equipment— to  make  additions,  alterations, 
and  repairs  to  what  was  known  as  the  No. 
28  L.RJL(N.S.) 


3  automatic  sprinkler  division  in  the. east- 
erly portion  of  said  sawmill,  and  that  ac- 
cordingly, on  or  about  the  29th  day  of  Janu- 
ary, 1907,  the  plaintiflF,  Port  Blakely  Mill 
Company,  commenced  the  work  of  making 
said  addition,  said  alterations  and  I'epairs 
to  said  lath  mill,  and  on  or  about  April  1, 
1907,  commenced  the  work  of  altering,  re- 
pairing, and  extending  said  No.  3  automatic 
sprinkler  division  to  the  new  portion  or  ad- 
dition to  said  lath  mill,  and  for  that  pur- 
pose, it  was  necessary,  essential,  and  requi- 
site that  the  water  be  wholly  turned  off  of 
said  No.  3  automatic  sprinkler  division,  and 
that  said  repairs  and  alterations  could  not 
be  made  to  said  sprinkler  division,  and  said 
extensions  thereof  could  not  be  made,  unless 
the  water  was  turned  off  of  said  division. 
That  said  repairs  could  not  safely  be  made 
while  said  plaintiff's  sawmill  was  in  oper- 
ation; that  plaintiff.  Port  Blakely  Mill 
Company,  on  or  about  April  1,  1907,  had 
progressed  with  the  work  of  said  additions, 
alterations,  and  repairs  to  said  lath  mill 
sufficiently  to  enable  it  to  operate  said  lath 
mill,  and  accordingly  the  lath  mill  was  put 
in  operation  after  said  date.  That  said  Port 
Blakely  Mill  Company  continued  with  the 
work  of  making  said  repairs  and  alterations 
and  extensions  to  said  sprinkler  division 
with  due  diligence,  and  at  all  times  used 
due  diligence  that  the  automatic  sprinkler 
system  should  at  all  times  be  maintained  in 
good  working  order;  and  on  April  21,  1907, 
the  said  alterations,  repairs,  and  extensions 
to  said  sprinkler  division  were  so  far  com- 
pleted that  the  water  was  wholly  turned  on 
in  said  sprinkler  division  No.  3.  That  said 
water  was  turned  on  until  and  during  said 
lire.  No.  3  automatic  sprinkler  system,  and 
all  other  divisions  of  said  plaintiff's  sprink- 
ler system  in  said  mill,  were  supplied  with 
water  in  such  quantities  and  with  such 
pressure,  that  the  heat  produced  bj'  said  fire 
in  and  about  said  mill  did  melt  and  release 
said  sprinkler  heads  attached  to  said  No.  3 
automatic  sprinkler  division  and  all  other 
parts  of  said  sprinkler  system  in  said  mill, 
and  permitted  the  water  to  flow  through  the 
same  and  out  through  the  pipes  distributed 
throughout  said  mill,  and  caused  said  water 
to  be  sprinkled  upon  said  fire.  That  said 
sprinkler  system  in  said  mill,  in  all  its 
parts  and  divisions,  was  in  good  and  thor- 
ough working  order  at  the  time  of  and  dur- 
ing said  fire. 

"(15)    That   said    fire    originated    under 
what  was  known  as  sprinkler  division  No. 

4  in  said  sawmill  building  of  said  Port 
Blakely  Mill  Company,  immediately  to  the 
westerly  in  said  mill  building  of  said  sprink- 
ler division  No.  3,  aforesaid;  and  said  fire 
did  not  originate  in  said  sprinkler  division 
No.  3,  aforesaid ;  said  fire  originated  at  what 
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was  known  as  the  friction  pulley  of  and 
under  the  burner  conveyor  on  the  main  floor, 
beneath  the  sawing  floor  of  said  sawmill,  and 
spread  immediately  on  belts  and  pulleys 
above  the  sawing  floor  to  the  roof  of  said 
sawmill  building,  causing  the  sprinklers  in 
the  roof  of  said  mill  to  operate  as  the  fire 
reached  the  roof;  but  said  fire  rapidly 
spread  beyond  the  control  of  said  sprink- 
lers." 

So  that  it  must  be  conceded  that  there 
was  no  lack  of  diligence;  that  the  sprinkler 
system  was  in  operation  at  the  time  of  the 
fire;  that  the  violation  of  the  contract,  if 
there  was  any  violation,  was  not  the  cause 
of  the  fire,  and  that  the  fire  did  not  even 
originate   in   the   sprinkler   division   where 
the  repairs  had  been  made.    It  must  there- 
fore readily  be  seen  that,  if  our  former  opin- 
ion is  sustained,  it  will  not  be  upon  any 
equitable  ground,  but  by  reason  of  sustaining 
the  hard  and  inflexible  rule  contended  for  by 
appellant,  that  the  covenant  or  agreement 
in  this  case  amounted  to  a  warranty  or.  a 
statement  of  a  condition  precedent,  a  tempo- 
rary violation  of  which  would  preclude  a  re- 
covery, even  though  it  affirmatively  appear 
that  such  temporary  suspension  was  not  in 
existence  at  the  time  of  the  fire,  and  could 
not  possibly  have  been  the  cause  of  the  fire. 
This  rule  seems  to  be  opposed  to  our  pri- 
mary conception  of  fair  dealing,  is  not  prac- 
tised  or   tolerated    in   our  everyday  affairs 
with  each  other,  is  not  a  commendable  rule 
of  action  under  any  circumstances,  and  is 
diametrically  opposed   to  the  general   rule 
that  only  such   damages  can   be   recovered 
from  the  breach  of  a  contract  as  are  shown 
to  be  the  result  of  such  breach.     This  rule 
has  stood  the  test  of  time,  because  it  is 
based  upon  common  sense  and  fair  dealing, 
and  no  court  has  ever  felt  called  upon  to 
apologize  for  it  or  distiiiguibh  it  out  of  ex- 
istence.    Of  course,  it  is  fundamental  that 
courts  cannot  make  contracts  for  parties, 
and  it  follows  that  they  must  enforce  such 
contracts  as  are  made;  but,  in  interpreting 
contracts,  they  should  not  be  bound  by  hard 
and  fast  rules  or  definitions  which  evidently 
were  never  within  the  minds  of  the  contract- 
ing  parties.     Insurance   contracts,   like  all 
other  contracts,   should   be  construed  with 
reference  to  what  the  parties  meant  when 
interpreted  in  the  light,  not  only  of  the  lang- 
uage employed,  but  of  the  evident  object  of 
the  contract,    the    benefits  secured    on    one 
hand,  the  perils  or  risks  sought  to  be  avoid- 
ed on  the  other.    They  should  not  be  so  con- 
strued as  to  work  a  forfeiture  of  either  par- 
ty's rights,  or  to  defeat  the  very  object  of  the 
contract  for  which  a  price  has  been  paid,  un- 
less it  plainly  appears  that  such  was  the  in- 
tention of  the  contracting  parties,  and  that 
the  effect  of  the  language  of  the  contract ' 
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was  well  understood  by  them  when  the  con- 
tract was  entered  into;  and  it  ought  in  rea- 
son to  be  a  sign  to  the  court  that  there  hu 
been  a  misapprehension  on  the  part  of  the 
contracting  party  whose  rights  are  thus  cod- 
tracted  away, — ^that  the  contract  was  not  un- 
derstood. Especially  is  this  true  in  this 
character  of  contracts,  where  the  language 
of  the  contract  is  the  language  of  the  isaur- 
ance  company,  whose  duty  it  is  to  see  to  it 
that,  where  unreasonable  and  one-sided  pro- 
visions are  incorporated  into  a  contract,  the 
contract  is  understandingly  entered  into. 

This  was  the  rule  of  interpretation  in* 
dorsed  by  this  court  in  Poultry  Producen* 
Union  v.  Williams   (Wash.)   107  Pac  1040, 
referred  to  by  appellant  in  its  reply  brief  in 
support  of  the  contention  that  it  was  the 
settled  law  of  this  state  that  the  breach  of 
a  warranty  rendered  the  policy  void,  even 
though  the  breach  may  have  ceased  at  the 
time  of  the  loss.    Of  course,  the  ordinary  ex* 
pression  was  indorsed  that  the  truth  of  a 
warranty  is  a  condition  precedent^  and  there 
is  no  real  objection  to  this  statement  if  it 
means  that  the  insured  intended  the  repre 
sentation  to  be  a  warranty  which  would  ren- 
der his  contract  void  whether  it  was  the 
cause  of  the  loss  or  not.    But  to  render  a  de- 
cision valuable  on  any  given  point,  it  is  nec- 
essary to  be  informed  what  the  case  vaa 
which  the  cour^  was  deciding,  and  to  con- 
strue the  language  used  with  reference  to 
the  facts  discussed.    That  was  an  action  by 
one    Williams,  an  employee  of  the  Poultry 
Producers'  Union,  who  was  afterwards  made 
secretary,   treasurer,    and  manager  of  the 
company.      In  this  position  a  fidelity  bond 
was  required,  and  an  application  was  made 
and  signed  by  the  president  of  the  company. 
Among  ottier  questions  asked  and  answered 
were  the  following:     "(13)   When  were  Ma 
accounts  last  examined?     A.  September  11, 
'07.     (14)   Were  they  at  that  time  in  ever>- 
respect  correct  and  funds  on  hand  to  bal- 
ance?    A.  Yes.      (15)   Is  there  now  or  baa 
there  been  any  shortage  due  you  by  bonds- 
men?    A.  No."     And  the  application  con- 
tained  the   stipulation   that   "it  is  agreed 
that  the  above  answers  are  to  be  taken  as  a 
condition  precedent  and  as  the  basis  of  the 
said  bond  applied  for."    It  was  further  con- 
ditioned  that,    "if  the   employee's  written 
statement  hereinbefore  referred  to  shall  be 
found  in  any  respect  untrue,  this  bond  shall 
be  void."    It  occurred  that  the  answers  to 
some  of  the  pertinent  questions  were  not 
true,  and  the  insurance  company  resisted  the 
payment  of  the  policy  on  that  ground;  and 
the  court  said,  in  passing  upon  the  question: 
"Whether  the  answers  made  by  the  appli- 
cant for  a  policy  of  indemnity  or  insurance 
are  warranties  or  mere  representations  must 
depend  upon  the  character  of  the  question 


1910. 


PORT  BLAKELY  MILL  CO.  v.  SPRINGFIELD  F.  k  M.  INS.  CO. 


59d 


and  its  answer, .the  opportunity  of  the  in- 
surer to  guard  against  the  representation,  in 
the  light  of  its  consequences,  or  whether  it 
is  material  to  the  risk."  It  will  be  seen  that 
III  that  case  the  company  had  no  way  to 
guard  against  the  representation;  that 
it  certainly  was  material  to  the  risk, 
and  continued  to  be  material  to  the 
risk,  for  it  affected  the  reputation  and 
character  of  the  party  upon  whom  the 
risk  waa  placed.  This  was  a  risk  that 
would  be  a  continuing  risk,  running  through- 
out the  life  of  the  insurance, — a  different 
proposition  altogether  from  the  one  at  bar, 
where,  if  there  had  been  a  violation  of  a  con- 
dition at  some  time  past,  such  violation  had 
ceased  at  the  time  of  the  loss,  and  could  not 
possibly,  in  any  event,  have  had  any  effect 
upon  the  loss. 

In  this  connection,  counsel  for  appellant 
also  relied  upon  Hoeland  v.  Western  Union 
L.  Ins.  Co.    (Wash.)    107  Pac.  860.     That, 
also,  was  a  ease  where  the  defense  was  meri- 
torious, the  risk  having  been  taken  on  rep- 
resentations concerning  the  health  of  the  ap- 
plicant, and  it   afterwards   appearing  that 
the  representations  were  not  true,  the  com- 
pany refused  to  pay  the  policy.    There  could 
have  been  no  suspicion  of  the  violation  of 
the  representations  in  this  case,  for  if  the 
representations  were  not  true,  as  we  have 
just  remarked  in  the  other  case,  their  effect 
would  be  to  follow  the  risk  through  the  life 
of  the  assured,  and  to  finally  effect  the  loss. 
It  is  true  that  the  court,  in  discussing  the 
case,  said:     "The  rule  is  that  when  a  repre- 
sentation made  by  an  applicant  for  insurance 
is  carried  into  a    contract,  and    expressly 
made  a  part  of  it,  it  becomes  a  warranty, 
and  its  materiality  is  settled  by  the  agree- 
ment of  the  parties," — citing  Elliott  on  In- 
surance, §   102.     But  that  statement  must 
have  been  made  with  reference  to  the  facts 
in  the  case,  and  the  writer  of  the  opinion 
could  not  have  meant  to  convey  the  idea  that 
it  would  apply  to  all  cases,  even  where  there 
was  a  discontinuance  of  the  violation,  for 
the  same  authority  cited,  vie,,  Elliott  on  In- 
surance, in  §  205,  expressly  says  that  such 
is  not  the  rule  under  the  weight  of  authority. 
Section  205  is  as  follows:     "The  decisions 
are  conflicting  upon  the  question  of  the  ef- 
fect of  a  violation  of  a  condition  in  a  fire  in- 
rarance  policy.     The   weight   of   authority 
seems  to  support  the  view  that  a  violation 
of  a  condition  that  works  a  forfeiture  of  the 
policy  merely  suspends  the  insurance  during 
the  violation;  and  if  the  violation  is  discon- 
tinued during  the  life  of  the  policy,   and 
does  not  exist  at  the  time  of  the  loss,  the  pol- 
icy revives  and  the  company  is  liable,  al- 
though  it  had  never  consented  to  the  viola- 
tion   .    .    .    and  such  violation  has  been 
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such  that  the  company  could,  had  it  known 
of  it  at  the  time,  have  declared  a  forfeiture 
therefor."  But  this  question  has  been  decid- 
ed by  this  court  in  Hart  v.  Niagara  F.  Ins. 
Co.  9  Wash.  620,  27.  L.R.A.  86,  38  Pac.  213, 
and  decided  on  principles  applicable  to  and 
necessary  to  the  decision  in  this  case.  In 
that  case  the  stipulation  was  as  follows: 
"It  is  understood  and  agreed  that  during 
such  time  said  mill  is  idle,  or  not  in  opera- 
tion, a  watchman  shall  be  employed  by  the 
insured,  to  be  in  and  upon  the  premises  con- 
stantly, day  and  night." 

The  contention  of  the  appellant  was  that 
the  terms  of  the  policy  constituted  the  meas- 
ure of  the  insurer's  liability,  and,  in  order 
to  recover,  the  insured  must  show  himself 
within  these  terms.  In  other  words,  the 
compliance  of  the  insured  with  the  terms  of 
the  contract  was  a  condition  precedent  to  the 
right  to  recover,  and  the  court  instructed 
the  jury  that,  if  they  believed  from  the  evi- 
dence that  at  any  time  during  the  existence 
of  the  policy  the  assured  failed  to  keep  a 
watchman  while  the  mill  was  not  in  opera- 
tion, plaintiffs  could  not  recover;  adding, 
"unless  you  further  find  from  the  evidence 
that  said  fire  was  not  due  to,  or  the  result 
of,  their  failure  to  keep  such  watchman." 
That  instruction  was  sustained  by  this  court. 
The  stipulation  or  representation  made  in 
that  case  was  as  strong  as  the  represen- 
tation made  in  this  case,  with  the 
exception  that  the  word  "warranted" 
is  used  in  the  cose  at  bar,  instead 
of  the  -  words  "it  is  understood  and 
agreed."  Here  it  is  "warranted"  that  due 
diligence  be  used  that  the  automatic  sprink- 
ler system  shall  at  all  times  be  maintained 
in  good  wbrking  order.  There  it  was  "un- 
derstood and  agreed"  that  such  and  such 
things  should  be  done.  In  our  judgment  the 
word  "warranted"  adds  nothing  to  the  force 
of  the  stipulation.  It  is  well  understood — 
in  fact,  it  is  conceded — that  the  expression 
of  the  word  "warranty"  does  not  necessarily 
constitute  a  warranty;  that  there  may  be 
warranties  without  the  use  of  the  word ;  that 
there  may  not  be  warranties  when  the  word 
is  used.  In  Charles  Dickens  Chi  Ids'  History 
of  England,  in  a  review  of  the  character  of 
Lord  Dunstan,  the  author  said  that,  after  he 
died,  the  people  called  «him  a  saint;  but 
naively  remarked  that  calling  him  a  saint 
did  not  make  him  a  saint,  any  more  than 
calling  him  a  coach  horse  would  make  him  a 
couch  horse.  And  so  it  is  with  the  stipula- 
tion in  this  case.  The  word  "warranty"  is 
of  such  general  signification  and  of  such  gen- 
eral and  discursive  use  that  the  expression 
as  used  here  is  absolutely  without  any  legal 
sififnification.  It  is  common  for  people  in  or- 
dinarv  conversation  to  sav  that  "I  will  war- 
rant  this"  or  "I  will  warrant  that,"  or  "I 
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warrant  this,"  "I  warrant  you"  that  so  and 
80  will  happen,  or  will  not  happen,  when 
there  is  no  intention  whatever  on  the  part 
of  the  speaker  to  bind  himself  to  make  good 
the  expression.  The  rule  of  construction 
must  be  that  the  word  used  is  to  be  con- 
strued in  its  ordinary  signification.  The  le- 
gal signification  may  have  been  understood 
by  the  insurance  company  when  it  employed 
this  word,  but  in  order  to  avail  itself  of  such 
legal  signification,  it  must  appear  that  the 
other  contracting  party  also  understood  it. 
While  there  may  have  been  some  things  said 
in  the  discussion  of  the  Hart  Case,  as  there 
generally  is  in  the  discussion  of  cases,  which 
were  not  material  to  the  decision  of  the  case, 
a  review  of  it  will  show  beyond  question 
that  the  essential  idea  in  the  case  was  the 
same  as  the  essential  idea  here,  viz.,  wheth- 
er, by  reason  of  a  breach  which  did  not  con- 
tinue, the  policy  was  avoided.  The  court, 
in  discuJBsing  the  case,  said:  "In  an  ordi- 
nary contract,  no  damages  can  be  recovered 
by  reason  of  a  breach  if  the  breach  does  not 
result  in  damage.  In  this  case,  if  the  rule 
contended  for  by  appellants  should  prevail,  if 
the  respondents  had  failed  or  neglected  to 
keep  a  watchman  for  one  day,  and  the  mill 
had  not  burned  for  a  month  afterward,  and 
it  positively  appeared  that  the  fire  was  in  no 
way  attributable  to  such  neglect  or  breach, 
the  company  could  escape  its  liability  by 
reason  of  a  breach  which  was  entirely  imma- 
terial, and  which  in  no  way  contributed  to 
the  damage."  It  will  be  seen  that  this  lan- 
guage is  especially  applicable  to  the  case  at 
bar,  where  it  appears  aflirmatively  from  the 
findings  of  the  court  that  the  fire  was  in  no 
way  attributable  to  the  breach  in  relation 
to  the  maintaining  of  the  sprinkler  system, 
and  that  such  breach  had  been  corrected  be- 
fore the  fire.  Again,  it  was  said  in  that 
case,  that  "the  rule  is  universal  that  state- 
ments contained  in  the  application  will  not 
be  construed  to  be  warranties  if  elsewhere' 
in  the  contract  there  can  be  found  reason  to 
suppose  that  such  was  not  the  clear  under- 
standing of  the  parties;"  and  the  court  pro- 
ceeded to  show  by  other  provisions  of  the 
contract  that  such  could  not  have  been  the 
undertsanding. 

So  in  this  case,  as  showing  that  it  was  not 
the  intention  of  the  contracting  parties  that 
the  representation  in  regard  to  the  sprinkler 
should  work  a  forfeiture  of  the  contract  or 
render  it  void,  there  are  certain  statements 
or  provisions  and  representations  made  in 
the  contract  in  which  it  is  especially  provid- 
ed that  a  forfeiture  or  avoidance  of  the  con- 
tract shall  be  the  result.  For  instance,  in 
the  watchman  clause,  after  stating,  as  does 
thd  sprinkler  clause,  that  "it  is  warranted 
by  the  insured  that  whenever  any  of  the  fol- 
lowing named  parts  of  the  plant,"  etc.,  shall 
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be  idle,  it  is  stated   that;  "if  any  of  the 
above-named  parts  is  idle  or  not  in  operation 
for  a  period  of  more  than  thirty  days  with- 
out  the   written   consent   of    the  company, 
this  policy  shall  be  void."     The  same  pro- 
vision substantially  is  in  the  "reduced  rate 
average  clause,"  the  language  being:     "In 
consideration  of  the  reduced  rate  at  which 
this  policy  is  written,  it  is  expressly  Btipu- 
lated  and  made  a  condition  of  this  contract 
that  this   company   shall  be   liable  for  no 
greater  proportion    of  any    loss    than  the 
ampunt  hereby  insured  bears  to  70  per  cent 
of  the  actual  cash  value  of  the  property  de- 
scribed herein  at  the  time  when  such  loss 
shall  happen,  nor  for  more  than  the  propor- 
tion which  this  policy  bears  to  the  total  in- 
surance thereon."     The  term  "made  a  con- 
dition of  this  contract"  is  probably  equiva- 
lent to  a  stipulation  that  the  contract  shall 
be  void  if  the  condition  is  violated.    Again, 
there  is  the   following  stipulation:     "This 
entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,   in  writing  or 
otherwise,  any  material  fact  or  circumstance 
concerning  this  insurance,  or  the  substance 
thereof;  or  if  the  interest  of  the  insured  in 
the  property  be  not  truly  stated  herein;  or 
in  case  of  any  fraud,"  etc.    There  would  be 
nothing  unconscionable  in  construing  such 
provisions  or  stipulations  in  a  contract  of 
this  kind  as  warranties,  for  the  concealment 
or  misrepresentation  of  any  fact  would  work 
an  actual  hardship  upon  the  insurance  com- 
pany.   Again,  it  is  provided :    "If  a  building 
or  any  part  thereof  fall,  except  as  the  result 
of  fire,  all  insurance  by  this  policy  on  such 
building  or  its  contents  shall  immediately 
cease," — another  reasonable  provision  which 
is  stated  so  definitely  that  there  is  left  no 
room  for  controversy  as  to  what  was  meant. 
Again :     "This  policy  may,  by  a  renewal,  be 
continued  under  the  original  stipulation,  in 
consideration  of  premium  for  the  renewed 
term,  provided  that  any  increase  of  hazard 
must  be  made  known  to  this  company  at  the 
time  of  renewal  or  this  policy  shall  be  void," 
— another  positive  expression  concerning  the 
avoidance  of  the  contract,  based  upon  reason 
and  good  conscience.    In  the  Hart  Case,  su- 
pra,   certain    similar    conditions    were   re- 
viewed, and  the  court  held  that,  under  the 
rule  of  expressio  unius  est  exclnsio  alterius, 
the  particular  clause  could  not  be  construed 
to  be  a  warranty.     That  rule  applies  with 
especial  clearness  to  this  case,  where  so  many 
provisions  provide  especially  that  the  con- 
tract shall  be  void  if  they  are  not  complied 
with,  and  where  there  is  no  such  provision 
in  the  representation  relied  upon.     In  that 
case,  quoting  from  May  on  Insurance,  vol.  It 
§   164,  it  was  said:     'They  are  not  neces- 
sarily warranties  because  they  appear  on  the 
face  of  the  policy.     In   order  to  have  the 
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lorce  of  a  warranty,  the  statement  must  in- 
deed constitute  a  part  of  the  contract;  but 
it  by  no  means  follows  that  every  statement 
which  constitutes  a  part  of  the  contract  is 
therefore  a  warranty.  Whether  they  are  so 
or  not  will  depend  upon  the  form  of  expres- 
sion used,  the  apparent  purpose  of  the  inser- 
tioB,  and  sometimes  upon  the  connection  or 
relation  to  other  parts  of  the  instrument." 
That  quotation  is  also  expressly  applicable 
to  this  case;  for,  contrasting  the  form  of  the 
expression  used  in  this  representation  relied 
upon  and  the  form  of  expression  used  in  the 
other  representations  which  we  have  noticed, 
&Dd  considering  the  relation  of  the  stipula- 
tion discussed  to  the  otner  parts  of  the  in- 
strument, it  must  appear  that  it  was  not 
the  intention  of  the  parties  to  constitute  the 
representation  a  warranty.  That  case  has 
stood  as  the  law  of  this  state  since  its  an- 
nouncement in  October,  1894,  up  to  the  time 
that  the  opinion  was  rendered  in  this  case, 
and  should  not  now  be  abrogated  without 
being  specially  overruled. 

But,  in  view  of  the  fact  that  we  are  called 
upon  to  overrule  an  opinion  announced  by  a 
department  of  this  court,  we  will  examine 
the  authorities  generally,  and  especially 
those  relied  upon  in  the  opinion  to  sustain 
the  decision,  with  a  view  to  ascertaining  if 
the  cases  cited,  in  consideration  of  the  facts 
of  the  cases  which  were  before  the  court, 
actually  do  sustain  the  appellant's  conten- 
tion, in  the  first  case  cited,  viz.,  Daniels  v; 
Hudson  River  F.  Ins.  Co.  12  Cush.  416,  59 
Am.  Dec.  192,  it  will  be  found  that  it  was  ex- 
pressly stipulated  that>  under  certain  con- 
ditions, the  insurance  should  be  void  and  of 
no  effect  In  addition  to  the  fact  that  the 
policy  provided  that,  if  any  misrepresenta- 
tions were  made,  the  policy  should  be  void 
&nd  of  no  effect, — a  statement  which  is  not 
in  the  provision  under  discussion, — the  de- 
cision was  against  the  contention  of  the  in- 
surance company,  the  court  saying:  "The 
defendants,  relying  upon  a  violation  of  the 
statements  in  the  application,  contended  that 
these  statements  were  warranties  or  condi- 
tions, and  if  they  were  not  strictly  and  lit- 
erally true  at  the  time  of  the  application, 
that  the  policy  was  void;  and  that  if  they 
were  then  true,  and  the  plaintiffs  afterwards 
ceased  to  comply  with  them,  the  policy 
thereupon  became  void,  whether  the  same 
were  or  were  not  material  to  the  risk.  But 
the  presiding  judge  instructed  the  jury,  that 
the  statements  of  the  application  were  not 
warranties,  requiring  an  exact  and  literal 
compliance,  but  that  they  were  representa- 
tions; and  as  such,  must  have  been  substan- 
tially true  and  correct  as  to  things  done 
existing  at  the  time  the  policy  was  issued ; 
and  that  so  far  as  they  related  to  the  fu- 
ture.— to  things  to  be  done,  and  rules  and 
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precautions  to  be  observed, — they  were  stipu- 
lations, to  be  fairly  and  substantially  com- 
plied with,"  The  supreme  court  said :  '*The 
court  are  of  opinion  that,  looking  at  the 
policy  and  the  application,  this  instruction 
was  correct."  Then  follows  a  portion  of  the 
quotation  set  forth  in  the  opinion:  "There 
is  undoubtedly  some  difficulty  in  determining 
by  any  simple  and  certain  test  what  proposi- 
tions in  a  contract  of  insurance  constitute 
warranties,  and  what  representations." 

In  Cooley's  Brief  on  Law  of  Insurance, 
vol.  2,  p.  1133,  that  author  says:  "In  ac- 
cordance with  the  principle  discussed  in  sub- 
division (b),  that  warranties  are  part  of  the 
policy,  it  may  be  laid>down  as  the  well-set- 
tled rule  that,  subject  to  qualifications  to  be 
discussed  hereafter,  all  statements  regard- 
ing the  risk,  contained  in  or  appearing  on 
the  face  of  the  policy,  are  warranties."  But 
the  qualifications  theeafter  discussed  render 
the  rule  announced  almost  without  value,  for 
no  court  has  gone  to  the  extent  of  holding 
that  all  statements  regarding  the  risks  con- 
tained in  or  appearing  on  the  face  of  the 
policy  are  .warranties;  and  the  cases  cited  by 
Cooley  to  sustain  the  announcement  made  in 
the  text  treat  mostly  upon  the  qualifications 
which  are  mentioned  in  the  citation,  and 
hold  almost  uniformly  that,  where  there  is 
any  doubt  as  to  whether  a  statement  in  an 
insurance  policy  is  an  express  warranty,  the 
court  should  lean  against  that  construction 
which  imposes  upon  the  assured  the  obliga- 
tion of  a  warranty.  In  one  of  the  cases  cit- 
ed (National  Bank  v.  Union  Ins.  Co.  88  Cal. 
497,  22  Am.  St.  Rep.  324,  26  Pac.  509)  it 
was  held  that,  although  the  Code  of  that 
state  provided  that  a  statement  in  a  policy 
of  a  matter  relating  to  the  person  or  thing 
insured  or  to  the  risk  as  a  fact  is  an  express 
warranty,  if,  taking  the  entire  policy  in  all 
its  terms  and  language,  it  can  be  seen  that 
such  was  not  the  intention  of  the  parties, 
the  statement  of  fact  cannot  be  deemed  an 
express  warranty.  Redman  v.  Hartford  F. 
Ins.  Co.  47  Wis.  89,  32  Am.  Rep.  761,  1  N. 
W.  393,  does  not,  either  in  principle  or  in 
the  facts,  sustain  the  opinion.  There  the 
court  laid  down  the  general  rule  that  a  stip- 
ulation in  an  application  for  fire  insurance 
should  be  construed  in  a  doubtful  case  most 
strongly  against  the  insurer,  by  whom  it  was 
framed;  and  that,  in  a  doubtful  case,  that 
construction  of  a  contract  which  will  save 
it  is  to  be  preferred  to  one  which  will  de- 
stroy it;  that  the  use  of  the  word  "warran- 
ty" in  a  contract  does  not  necessarily  con- 
trol its  construction;  there  may  be  a  war- 
ranty without  the  use  of  that  word,  and  its 
use  will  not  always  create  one;  that  the 
stipulation  in  the  policy,  that  the  applica- 
tion shall  be  considered  a  warranty  by  the 
insured,  must  be  construed  to  mean  such  a 
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waranty  as  is  stipulated  in  the  applica- 
tion itself.  In  that  casCi  in  answer  t9  the 
question,  "What  material  was  used  in  lubri- 
cating the  machinery?"  the  assured  an- 
swered: "Lard  and  sperm  oil;"  and  to  the 
questions  whether  the  machinery  was  regu- 
larly oiled,  and,  if  so,  by  whom  and  how 
often,  the  answer  was:  "Yes,  by  engineer 
and  miller,  as  often  as  necessary."  The 
proof  was  that,  during  the  whole  life  of 
the  policy,  an  oil  known  as  "Fire  Engine 
Oil"  was  constantly  used  in  the  mill  for  lu- 
bricating purposes,  and  that  the  machinery 
wa^  not  usually  oiled  by  the  engineer  or 
miller,  but  by  another  person,  specially  em- 
ployed by  plain tifFs  for  that  purpose.  The 
circuit  court  held  that  the  answers  to  the 
above  questions  were  absolute  and  continued 
undertakings  in  the  nature  of  express  war- 
ranties, and  that  the  failure  by  the  plain- 
tiffs to  use  lard  and  sperm  oil,  and  to  have 
the  machinery  oiled  by  the  engineer  and  mil- 
ler invalidated  the  contract  of  insurance,  and 
released  the  defendant  from  any  and  all  ob- 
ligations under  it,  and  the  plaintiff  was  non- 
suited. This  judgment  was  reversed  by  the 
supreme  court,  the  court  saying:  "The  stip- 
ulation was  framed  by  the  insurer,  and  had 
it  been  intended  to  require  the  insured  to  go 
beyond  the  interrogatories  and  disclose  facts 
not  called  for  therein  (if  any  existed),  ma- 
terial to  the  risk,  a  general  interrogatory 
calling  for  such  facts  would  have  been  in- 
serted; or,  at  least,  the  stipulation  would 
have  been  framed  to  express  that  intention 
more  clearly.  We  cannot  assume  that  the 
insurer  would  leave  its  intention  in  that  be- 
half to  rest  in  uncertain  and  doubtful  in- 
ference, when  it  was  so  easy  to  express  it 
clearly  and  unmistakably." 

In  Wood  V.  Hartford  F.  Ins.  Co.  13  Conn. 
533,  35  Am.  Dec.  92,  while  the  court  laid 
down  and  indorsed  some  of  the  most  radical 
rules,  going  so  far  as  to  state  that  any  state- 
ment or  description,  or  any  undertaking  on 
the  part  of  the  insured,  on  the  face  of  the 
policy,  which  relates  to  the  risk,  is  a  war- 
ranty, and  that  whether  this  is  declared  to 
be  warranty  totidem  verbis  or  is  ascertained 
to  be  such  by  construction,  is  immaterial; 
that  in  either  case  it  is  an  express  warranty 
and  a  condition  precedent;  yet,  as  we  have 
before  indicated,  to  avoid  the  harshness  of 
this  rule,  the  court  discriminated  the  facts 
in  the  particular  case  involved,  and  decided 
the  case  in  favor  of  the  plaintiffs. 

In  Moulor  v.  American  L.  Ins.  Co.  Ill  U. 
S.  335,  28  L.  ed.  447,  4  Sup.  St.  Rep.  466, 
the  court  reaffirmed  the  doctrine  that,  when 
a  policy  of  insurance  contains  contradictory 
provisions,  or  has  been  so  framed  as  to  leave 
room  for  construction,  rendering  it  doubtful 
whether  the  parties  intended  the  exact  truth 
of  tlie  applicant's  statements  to  be  a  condi- 
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I  tion  precedent  to  any  binding  contract,  the 
court  should  lean  against  that  coustructiou 
which  imposes  upon  the  assured  the  obliga- 
tions of  a  warranty.  This  contention  arose 
out  of  answers  to  certain  interrogatories  in 
relation  to  the  health  of  the  applicant  and 
the  health  of  his  ancestors,  he  having  an- 
swered that  his  father,  mother,  brothers,  or 
sisters  had  not  been  afflicted  with  consump- 
tion or  any  other  serious  family  disease 
such  as  scrofula,  insanity,  etc.,  since  child* 
hood,  and  that  there  were  no  circumstances 
which  would  render  an  insurance  on  his  life 
more  than  usually  hazardous.  He  also  an- 
swered that,  as  an  applicant,  he  "reviewed 
the  answers  to  the  foregoing  questions, 
clearly  understood  them,  and  reaffirmed  the 
answers;"  and  at  the  close  of  the  series  of 
questions  was  the  following  stipulation:  'It 
is  hereby  declared  and  warranted  that  the 
above  are  fair  and  true  answers  to  the  fore- 
going questions,  and  it  is  acknowledged  and 
agreed  by  the  undersigned  that  this  aplica- 
tion  shall  form  part  of  the  contract  of  in- 
surance, and  that  if  there  be  in  any  of  the 
answers  herein  made  any  untrue  or  evasive 
statements  or  any  misrepresentation  or  con- 
cealment of  facts,  then  any  policy  granted 
upon  this  application  shall  be  null  and  void, 
and  all  payments  made  thereon  shall  be  for- 
feited to  the  company." 

Notwithstanding  this  strong  expression  on 
the  part  of  the  appellant,  the  court  held  that, 
in  the  absence  of  explicit,  unequivocal  stipu- 
lations, requiring  such  an  interpretation,  it 
should  not  be  inferred  that  a  person  took  a 
life  policy  with  the  distinct  understanding 
that  it  should  be  void,  and  all  premiums 
paid  thereon  forfeited,  if  at  any  time  in  the 
past,  however  remote,  he  was,  whether  con- 
scious Qf  the  fact  or  not,  afllicLed  with  some 
of  the  diseases  mentioned  in  the  question  to 
which  he  was  required  to  make  a  categorical 
answer,  saying  that  "if  those  who  organize 
and  control  life  insurance  companies  wish  to 
exact  from  the  applicant,  as  a  condition  pre- 
cedent to  a  valid  contract,  a  guaranty 
against  the  existence  of  diseases  of  the  pres- 
ence of  which  in  his  system  he  has  and  can 
have  no  knowledge,  and  which  even  skilful 
physicians  are  often  unable,  after  the  most 
careful  examination,  to  detect,  the  terms  of 
the  contract  to  that  effect  must  be  so  clear 
as  to  exclude  any  other  conclusion;"  and  re- 
versed the  judgment  of  the  lower  court 
which  held  that  he  could  not  recover.  Wood 
on  Fire  Insurance  simply  states  the  general 
rule  which  is  contended  for  by  the  appellant 
only  as  decided  by  certain  cases.  We  have 
been  unable  to  obtain  Marshall  on  Insurance, 
but  as  near  as  we  can  gather  from  quota- 
tions, the  harsh  and  inflexible  rule  sought  ia 
be  invoked  by  the'  appellant  has  been  sup- 
ported by  courts  which  drew  their  conclu- 
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gioziB  from  this  old  work,  from  wliich  a  ma- 
jority of  the  courts  have  receded.  In  Mc- 
Kenzie  y.  Scottish  Union  &  Nat.  Ins.  Co.  112 
Cal.  648,  44  Pac  022,  the  decision  was 
baaed  upon  an  absolute  condition  stipulated, 
and  with  the  stipulation  that,  if  the  building 
should  remain  shut  down  for  more  than  thir- 
ty days  without  notice,  the  policy  should  be 
null  and  Yoid.  The  condition  was  broken 
without  any  excuse,  and  the  court  held  that 
the  provision  was  a  warranty.  In  Imperial 
F.  Ins.  Co.  V.  Coos  County,  161  U.  S.  452,  38 
L.  ed.  231,  14  Sup.  Ct.  Rep.  379)  the  policy 
provided  tiiat  it  should  become  void  if,  with- 
out notice  to  the  company,  and  its  permis- 
sion indorsed  thereon,  mechanics  were  em- 
ployed in  building,  altering  or  repairing,  and 
it  was  held  that  a  violation  of  this  worked 
a  forfeiture  of  the  policy  under  the  express 
stipulation  of  the  policy  that  "this  policy 
should  be  void  and  of  no  eifect  if,  without 
notice  to  the  company  and  permission  there- 
for [in  writing]  indorsed  hereon,  .  .  . 
the  premises  shall  be  used  or  occupied  so  as 
to  increase  the  risk  ...  or  the  risk  be 
increased  by  any  means  within  the  knowl- 
edged  or  control  of  the  assured  ...  or 
if  mechanics  are  employed  in  building,  alter- 
ing, or  repairing  premises  named  herein;  ex- 
cept in  dwelling  houses,  where  not  exceeding 
five  days  in  one  year  are  allowed  for  re- 
pairs." 

It  is  unquestionably  true,  however,  that 
there  are  cases,  though  not  by  any  means  a 
majority  of  the  hundreds  of  cases  that  have 
been  decided  upon  this  question,  that  hold  to 
the  strict  rule  contend^  for;  but  in  grate- 
ful contrast  to  those  courts  which  adopt  the 
rule  of  strict  construction  by,  it  seems  to  us, 
making  a  fetich  of  words,  expressions,  and 
definitions,  and  attributing  potent  magic  to 
the  word  "warranty,"  or  words  of  similar 
import,  comes  like  a  refreshing  breeze  from 
the  sea  of  judicial  enlightenment,  the  voice 
of  the  supreme  court  of  Kentucky,  in  Ger- 
mania  Ins.  Co.  v.  Rudwig,  80  Ky.  223,  where 
the  rule  is  condemned.  In  the  course  of  the 
opinion  it  was  said:  "There  is  no  doubt 
that  an  insurance  company  relies  upon  the 
truth  of  the  representations  made  in  either 
case,  and  equally  certain  that,  if  untrue  and 
material  to  the  risk,  no  inquiry  will  be  di- 
rected for  the  purpose  of  determining  wheth- 
er the  statement  was  fraudulently  or  inno- 
cently made.  The  injury  to  the  insurer  is 
the  same;  but  when  no  injury  can  possibly 
result  to  the  company,  where  is  the  breach 
snd  what  is  the  penalty?  It  would  certain- 
ly be  no  breach  of  warranty  in  a  chattel  if 
the  quality  was  better  than  that  warranted, 
unless  the  inferior  article  alone  would  con- 
firm to  the  wants  of  the  purchaser;  and  if 
a  breach,  the  damages  would  be  merely  nomi- 
nal; but  in  regard  to  insurance  contracts, 
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that  which  neither  increases  nor  diminishes 
the  risk,  and  which  could  not  have  influenced 
the  action  of  either  party  in  making  the  con- 
tract, is  seized  upon  as  a  ground  for  forfeit- 
ing the  entire  policy,  and  depriving  the  as- 
sured not  only  of  all  the  benefits  of  the  con- 
tract, but  permits  the  insurer  to  retain  all 
the  premiums  paid.  .  .  .  Such  contracts 
are  to  be  interpreted  like  other  agreements, 
and  must  be  governed  by  the  same  rules, 
good  faith  .  .  .  being  especially  re- 
quired, as  one  of  the  parties  is  necessarily 
less  acquainted  with  the  details  of  the  sub- 
ject of  the  contract  than  the  other."  The  de- 
fense in  this  case  was  raised  because  the  ap-i 
plicant  had  made  a  mistake  as  to  tlie  age 
at  which  his  father  and  mother  died;  and 
had  also  violated  the  provisions  of  the  con« 
tract  in  relation  to  going  outside  of  certain 
territory  for  a  limited  time,  which  was  for- 
bidden by  the  contract. 

In  West  fall  v.  Hudson  River  F.  Ins.  Co. 
2  Duer,  490,  where  a  clause  in  the  policy  of 
insurance  declared  against  the  use  of  cam- 
phene,  etc.,  it  was  held  that  there  was  no 
evidence  that  the  loss  resulted  from  the  use 
of  camphene,  and  if  there  was  no  other  evi- 
dence than  the  breach  of  the  alleged  war- 
ranty, the  plaintiff  was  entitled  to  judgment. 
Said  the  court :  "If  the  use  of  camphene  was 
meant  to  be  prohibited  in  the  same  sense  as 
the  storage  of  gunpowder,  we  can  discover 
no  reason  why  the  prohibition  was  not  ex- 
press, in  the  one  case  as  well  as  in  the  oth- 
er. Had  the  intent  been  tlie  same,  it  seems 
to  us  that  such  would  have  been  the  lan- 
guage." 

And  so  in  the  case  at  bar.  Had  the  intent 
been  to  make  a  warranty  of  the  stipulation 
in  relation  to  the  sprinkler,  it  would  have 
been  so  expressed,  as  it  was  in  the  other 
clauses  above  mentioned. 

The  case  of  Au  Sable  Lumber  Co.  v.  De- 
troit Mfrs.  ^ut,  F.  Ins.  Co.  89  Mich.  407, 
60  N.  W.  870,  was  cited  by  this  court  in  the 
case  of  Hart,  supra,  and  it  was  there  said: 
"If  it  was  intended  that  any  failure  to  keep 
a  watchman  rendered  th^  policy  void,  the 
parties  would  have  so  declared."  That  case 
was  expressly  in  point  in  the  case  considered, 
and  we  think  is  as  clearly  in  point  in  this 
case.  To  the  same  effect  is  McGannon  v. 
Michigan  Millers*  Mut.  F.  Ins.  Co.  127  Midi. 
636,  54  L.R.A.  739,  89  Am.  St.  Rep.  501,  87 
N.  W.  61.  Selby  v.  Mutual  L.  Ins.  Co.  (C. 
C.)  67  Fed.  490,  was  practically  the  same 
kind  of  a  case,  where  the  parties  had  fixed 
the  penalty  for  breach  of  warranty  by  stipu- 
lations in  the  contract  in  relation  to  some 
things,  but  not  in  relation  to  the  matter 
which  constituted  the  defense.  In  Phoenix 
Assur.  Co,  V.  Munger  Improved  Cotton  Mach. 
Mfg.  Co.  (Tex.  Civ.  App.)  49  S.  W.  273,  it 
was  decided  that  a  temporary  breach  of  a 
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stipulation  in  a  policy  to  which  there  was 
not  attached  a  specific  forfeiture,  which 
breach  did  not  exist  at  the  time  of  the  fire 
loss,  and  which  did  not  contribute  thereto, 
does  not  prevent  recovery  on  the  policy.  The 
appellant  contends  that  this  case  is  not  ap- 
plicable to  the  case  at  bar,  but  it  seems  to 
us  that  the  case  is  exactly  applicable,  both 
as  to  what  is  stated  in  the  opinion  of  the 
court,  and  as  to  the  matters  decided.  In 
Sumter  Tobacco  Warehouse  Co.  v.  Phcenix 
Assur.  Co.  76  S.  C.  76,  10  L.R.A.(N.S.)  736, 
121  Am.  St.  Rep.  941,  56  S.  E.  664,  11  A.  & 
£.  Ann.  Cas.  780,  where  an  insurance  policy 
provided  that  an  increased  hazard  within  the 
knowledge  of  the  insured  would  avoid  the 
policy,  the  owner  of  the  building  insured 
rented  to  a  tenant  a  portion  thereof,  to  be 
used  for  a  business  more  hazardous  than 
contemplated  by  the  policy,  and  it  was  held 
not  to  avoid  the  policy,  because  the  tem- 
porary hazard  ended  without  loss,  and  the 
loss  occurred  from  another  source,  the  court 
saying:  "And  if  a  temporary  change  of  pos- 
session, increasing  the  risk  while  it  lasts, 
but  discontinued  before  the  fire,  does  not 
totally  avoid  the  policy,  but  merely  suspends 
it  during  the  prohibited  use,  the  provisions 
of  the  policy  above  quoted  cannot  avail  the 
defendant." 

This  case  answers  the  contention  that  is 
made  much  of,  that,  by  reason  of  the  provi- 
sion in  the  policy  that  the  sprinkler  system 
should  be  employed,  the  insured  obtained  in- 
surance at  a  considerably  less  price  than  he 
could  have  obtained  it  for  if  there  had  been 
no  such  provision.  But  it  seems  to  us  there 
is  no  merit  in  this  contention,  for  the  rea- 
son that  the  limited  price  was  accorded  to 
the  insured  because,  by  reason  of  the  in- 
stalling of  the  sprinkler  system,  there  would 
be  less  liability  of  fire,  the  object  and  ef- 
ficacy of  the  system  being  to  put  out  in- 
cipient fires.  It  may  have  been  ^hat  that  ob- 
ject was  attained  in  this  case  many  times 
before  the  fire  which  had  occurred,  through 
the  agency  of  this  sprinkler  system.  But, 
in  any  event,  the  object  was  attained  and ' 
inured  to  the  benefit  of  the  insurance  com- 
pany, when  it  is  conceded  that  the  sprinkler 
system  was  in  vogue  and  in  good  running 
order  at  the  time  of  the  fire;  and  when  it 
must  be  further  conceded  that,  if  it  had  not 
been  installed  at  the  time  of  the  fire,  the  in- 
sured could  not  have  recovered  at  all.  The 
case  just  quoted,  in  the  course  of  its  argu- 
ment, says:  "The  reasoning  in  Kyte  v. 
Commercial  Union  Assur.  Co.  149  Mass.  116, 
3  L.R.A.  508,  21  N.  E.  361,  the  Massachu- 
setts case  just  referred  to,  is  that,  unless  the 
policy  be  regarded  as  at  an  end  the  moment 
the  hazard  is  increased,  the  insurance  com- 
pany would  be  held  to  furnish  insurance  for 
which  it  had  not  received  the  consideration 
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it  was  entitled  to  demand,  and  which,  with 
knowledge  of  the  facts,  it  would  have  de- 
manded. But  this  reasoning  seems  fallacious, 
for  the  insurer  is  generally  held  to  be  not 
liable  at  all  if  the  fire  occurs  during  the  con- 
tinuance of  the  increased  risk,  and  in  conse- 
quence of  it. 

Appellant,  in  its  reply  brief,  answers  this 
case  by  saying  that  no  warranty  waa  in- 
volved in  it,  and  there  was  no  discussion 
therein  of  the  law  of  warranty;  but  there 
was  a  decision  of  a  case  which  involved  the 
identical  question  which  is  presented  in  this 
case.  The  underlying  principle  was  dis- 
cussed and  decided  without,  possibly,  anj 
mention  of  the  word  "forfeiture,"  and  it  U 
really  a  more  helpful  case  in  determining 
the  question  uiiiler  discussion  than  if  it  had 
been  hampered  by  a  discussion  of  terms  and 
expressions.  In  New  England  F.  &  M.  Ins. 
Co.  v.  Wetmore,  32  111.  221,  where  a  policy 
of  insurance  provided  that,  shoulcl  the  prem- 
ises insured  be  applied  during  the  term  of  in- 
surance to  any  prohibited  use,  the  policy 
thenceforth  and  so  long  as  the  same  should 
be  so  appropriated  and  applied  or  used 
should  cease  and  be  of  no  force  or  effect,  it 
was  held  that  the  application  of  the  prop- 
erty to  a  prohibited  use  within  the  term 
would  not  ailect  the  right  of  the  assured  to 
recover  in  case  of  a  loss,  if,  at  the  time  of 
the  loss,  the  property  was  not  being  so  im- 
properly applied  or  used,  and  it  did  not  ap- 
pear that  such  antecedent  misapplication  or 
use  increased  the  risk  or  contributed  to  the 
loss. 

In  Schmidt  v.  Peoria  M.  ft  F.  Ins.  Co.  41 
111.  295,  it  was  held  that,  where  it  was  pro- 
vided in  a  policy  of  insurance  that  ^'if  af- 
ter insurance  is  effected  either  by  the  orig- 
inal policy  or  by  the  renewal  thereof,  the 
risk  be  increased  by  any  means  or  occupied 
in  any  way  so  as  to  render  the  risk  more 
hazardous  than  at  the  time  of  insuring,  such 
insurance  shall  be  void  and  of  none  effect" 
these  words  are  construed  to  mean  that  the 
policy  shall  become  inoperative  only  while 
the  increased  risk  shall  be  in  existence,  and 
when  it  terminates  the  liabilitv  of  the  com* 
pany  shall  recommence.  This  case  was  reaf- 
firmed in  Insurance  Co.  of  N.,A.  v.  McDo- 
well, 50  111.  120,  99  Am.  Dec.  497.  In  Trad 
ers'  Ins.  Co.  v.  Catlin,  163  111.  256,  36  LJI.A. 
595,  45  N.  E.  255,  it  waa  held  that  the  change 
of  the  use  of  an  insured  building,  increas- 
ing the  hazard,  will  not  prevent  recoveir, 
where  such  use  has  been  abandoned  with- 
out the  declaration  of  a  forfeiture  by  the 
company  before  a  loss  occurred,  and  such  in- 
crease of  the  hazard  in  no  way  continued  to 
affect  the  risic  at  the  time  of  the  loss,  al- 
though there  had  been  a  stipulation  that 
there  should  be  no  increase  of  hazard.  The 
language  in  that  stipulation  was  plain  u^ 
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emphatic,  being  as  follows:  ''If  the  assured 
shall  fail  to  make  known  to  the  company  at 
once  any  fact  or  circumstance  which  renders 
the  risk  more  hazardous  than  at  the  time  of 
insuring,  or  if  the  hazard  be  increased  by 
any  means  within  the  control  of  the  assured, 
or  if  gasolene  or  petroleum  or  any  of  its 
products  are  deposited,  used,  or  kept,  or 
burning  gas  is  made,  generated,  or  carburet- 
ed within  the  building  and  contiguous  there- 
to, then  and  in  every  such  case  this  policy 
shall  be  void  unless  consent  is  indorsed  by 
the  company  thereon." 

It  was  contended  by  the  learned  attorney 
for  the  insurance  company  in  that  case  that 
the  case  which  we  have  just  cited  from  Illi- 
nois had  been  determined  upon  the  author- 
ity of  New  England  F.  &  M.  Ins.  Co.  v.  Wet- 
more,  supra,  and  that  that  case  had  not 
really  determined  the  questions  raised  in  the 
subsequent  cases  and  the  question  which  was 
raised  in  the  case  of  the  Traders'  Insurance 
Company,   now   under   consideration.     But, 
notwithstanding  that  contention,  which  seems 
to  have  some  merit  in  it,  the  court  refused 
to  retreat  from  the  principles  announced  in 
the  subsequent  cases,  and  emphatically  held 
that  the  representation  was  not  a  continuing 
one,  and  did  not  avoid  the  policy.    It  is  con- 
tended by  appellant,  as  in  the  preceding  case, 
that  the  court  in  Illinois  was  not  consider- 
ing a  warranty,  and  that  there  was  no  dis- 
cussion in  the  opinion  as  to  a  breach  of  war- 
ranty, and  no  reference  whatever  made  to 
the  law  of  warranty.    But  we  have  the  same 
answer  to  make  to  this  criticism  that  was 
made  supra.     It  is  insisted,  however,  that 
the  supreme  court  of  Illinois,  in  the  case  of 
Norwaysz  v.  Thuringia  Ins.  Co.  204  111.  334, 
68  N.  £.  551,    expresses  the  view    of  the 
supreme  court  of   that  state   on   the   sub- 
ject of  forfeiture.    This  case  is  also  cited  by 
appellant  in  its  reply  brief,  but  an  examina- 
tion of  the  case  shows  that  it  in  no  way  con- 
travenes the  doctrine  just  cited.    There  the 
policy  provided  that  it  should   be  void   if 
gasolene  was  kept  on  the  premises  excepting 
by  permission,  and  the  testimony  shows  that 
not  only  was  gasolene  kept  on  tl^e  premises 
between  the  time  that  the  policy  was  is- 
sued and  the  time  of  the  fire,  but  that  it  was 
on  the  premises  at  the  time  of  the  fire.    The 
court,  in  its  opinion,  stated  that  that  prop- 
osition had  been  firmly  established  and  un- 
disputed, and  that  the  burden  could  not  be 
thrown  upon  the  insurance  company  to  prove 
that  the  fire  was  attributable  to  the  unlaw- 
fol  storing  of  the  gasolene   in   the   house. 
This  opinion  seems  to  be  in  consonance  with 
both  reason  and  authority. 

In  Bom  V.  Home  Ins.  Co.  110  Iowa,  37fl, 
80  Am.  St.  Rep.  300,  81  N.  W.  676,  where  a 
policy  on  property  provided  a  forfeiture  for 
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mortgaging  it  without  the  company's  con- 
sent, and  assured  did  mortgage  a  portion  of 
the  property,  but  before  loss  paid  the  encum- 
brance, it  was  held  that  such  payment  oper- 
ated to  restore  the  property  to  the  protection 
of  the  policy,  and  hence  plaintiff  was  en- 
titled to  recover  for  the  loss  thereof.  'The 
theory,"  said  the  court,  "upon  which  an  ex- 
isting mortgage  is  held  to  be  a  violation  of 
a  clause  in  the  policy  against  an  increase 
of  risk  is  that  it  does  increase  the  risk." 
But,  according  to  the  opinion  of  the  court, 
there  was  no  increase  of  the  risk  after  the 
mortgage  had  been  paid  off.  So  the  theory 
upon  which  the  insurance  company  in  this 
case  stipulated  for  the  instalment  of  the 
sprinkler  system  was  that  such  instalment 
would  decrease  the  risk.  And  it  did  increase 
the  risk  during  the  time  it  was  not  in  work- 
ing order,  but  the  same  reasoning  would  ap- 
ply as  in  the  mortgage  case  in  holding  that, 
after  its  instalment,  the  increase  of  risk 
would  be  at  an  end. 

In  Athens  Mut.  Ins.  Co.  v.  Toney,  1  Ga. 
App.  492,  67  S.  E.  1013,  the  policy  con- 
tained the  following  provision:  "This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall 
be  void  ...  if  a  building  herein  de- 
scribed, whether  intended  for  occupancy  by 
owner  or  tenant,  be  or  become  vacant  or  un- 
occupied and  so  remain  for  ten  days."  The 
house  covered  by  the  policy  became  vacant 
and  unoccupied  and  so  remained  for  thirty 
days,  when  it  was  reoccupied.  The  house 
was  destroyed  after  reoccupancy.  Held,  that 
the  policy  did  not  become  absolutely  void  by 
reason  of  the  house  having  become  vacant 
and  remaining  so  for  thirty  days,  but  the  in- 
surance was  merely  suspended  during  the  pe- 
riod of  violation,  and  revived  upon  the  ireoe- 
cupancy  of  the  house,  and  became  again  of 
binding  force  and  effect.  In  Insurance  Co.  of 
N.  A.  V.  Pitts,  88  Miss.  587,  7  L.R.A.(N.S.) 
627,  117  Am.  St.  Rep.  756,  41  So.  5,  9  A.  & 
E.  Ann.  Cas.  54,  under  a  provision  of  a  fire 
policy  that  it  should  be  void  if  the  building 
be  or  become  vacant  or  unoccupied  and  so 
remain  for  ten  days,  where  the  building  was 
unoccupied  for  more  than  ten  days,  but  a 
fire  occurred  afterwards,  during  its  occupan- 
cy, it  was  held  that  the  policy  did  not  be- 
come void.  In  Omaha  F.  Ins.  Co.  v.  Dierks, 
43  Neb.  473,  61  N.  W.  740,  where  an  insured 
encumbered  his  personal  property  by  a  chat- 
tel mortgage  after  such  property  had  been  in- 
sured, and  contrary  to  the  provisions  of  the 
insurance  policy,  he  was  allowed  to  recover 
the  value  of  the  insured  property  destroyed 
by  showing  that,  at  the  time  of  its  destruc- 
tion, it  was  free  from  the  lien  of  the  mort- 
age; citing  State  Ins.  Co.  v.  Schreck,  27 
Neb.  527,  6  L.R.A.  524,  20  Am.  St.  Rep. 
696,     43     N.     W.     340.      In    Hinckley    v. 
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Germania  F.  Ins.  Co.  140  Mass.  38,  54 
Am.  Rep.  445,  1  N.  E.  737,  it  was  held  that 
the  temporary  illegal  use  without  a  license 
of  property  insured,  if  imcontemplated  at 
the  time  of  taking  the  policy,  would  not  of 
itself  and  as  a  matter  of  law  render  tlie 
policy  void  during  the  whole  of  the  rest  of 
the  time  it  was  to  run.  It  would  simply  vi- 
tiate the  policy  during  the  time  of  the  il- 
legal use,  and,  when  the  illegal  use  stopped, 
the  policy  would  revive;  the  court  saying: 
"It  is  not  the  necessary  meaning  of  the  word 
'void,'  as  used  in  policies  of  insurance,  that 
it  shall,  under  all  circumstances,  imply  an 
absolute  and  permanent  avoidance  of  a  pol- 
icy which  has  once  begun  to  run;  but  the 
meaning  of  the  word  is  sufficiently  satisfied 
by  reading  it  as  void  or  inoperative  for  the 
time  being," — citing  Phillips  on  Insurance, 
vol.  1,  §  976,  where  it  is  said:  "After  it  [the 
policy]  has  begun,  so  that  the  premium 
is  become  due,  it  surely  is  but  equitable 
that  a  temporary  noncompliance  should  have 
effect  only  during  its  continuance.  To  carry 
it  further  is  to  inflict  a  penalty  upon  the  as- 
sured, and  decree  a  gratuity  to  the  insurer, 
who  is  thus  permitted  to  retain  the  whole 
premium  when  he  has  merited  but  part  of 
it," — citing  many  cases  to  sustain  the  rule. 

It  is  useless  to  cite  a  greater  number  of 
cases.  But  we  are  satisfied,  from  an  exam- 
ination of  all  the  cases  cited  by  both  ap- 
pellant and  respondents,  and  of  all  that  we 
have  examined  on  our  own  motion,  that  the 
statement  of  Elliott  on  Insurance,  above  quot- 
ed, to  the  effect  that  the  weight  of  authority 
seems  to  support  the  view  that  a  violation  of 
a  condition  that  works  a  forfeiture  of  the 
policy  merely  suspends  the  insurance  during 
the  violation  is  a  correct  announcement.  In 
Traders*  Ins.  Co.  v.  Catlin,  supra,  the  court, 
to  show  the  fallacy  of  the  rule  contended  for, 
says:  "That  a  recovery  on  a  policy  on  a 
building  in  the  center  of  the  burned  district 
in  Chicago's  great  fire  should  be  defeated 
because  a  gallon  of  gasolene  was  therein  kept 
and  used  a  year  before  that  time  does  not 
commend  itself  as  a  reasonable  rule." 

To  still  further  show  the  fallacy,  by  dis- 
torting the  proposition,  yet  still  leaving  it 
within  the  bounds  of  possibility  or  even 
probability,  under  the  rule  contended  for,  if 
the  holder  of  a  life  insurance  policy  in  the 
state  of  Washington,  which  prohibits  by  its 
terms  the  departure  of  the  applicant  from  the 
territory  of  the  United  States,  should  in- 
advertently or  otherwise  straggle  across  the 
boundary  line  into  British  Columbia,  and, 
after  detecting  the  mistake  which  he  had 
made  geographically,  should  return  to  the 
state  of  Washington,  live  here  for  twenty, 
thirty,  or  forty  years,  paying  his  annual  pre- 
miums, which  are  accepted  and  appropriated 
by  the  company,  upon  his  death,  occurring 
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by  an  accidental  discharge  of  a  fireann  or 
by  being  creniated  in  a  burning  theater,— 
causes  which  could  not  possibly  have  been  af- 
fected by  the  breach  of  his  contract,— his 
beneficiary  would  l^  deprived  of  the  benefit 
of  his  life  insurance  policy  by  reason  of  such 
violation.  The  thought  is  too  abhorrent  to 
be  maintained  for  a  moment,  and  yet  in 
principle  it  is  exactly  the  same. 

But,  in  addition  to  all  these  questions 
which  we  have  discussed,  we  think  probably 
there  is  no  case  which  would  hold  that  the 
appellant  in  this  case  could  successfully  urge 
this  defense,  for,  according  to  the  findings  of 
the  court,  there  has  been  no  violation  of  any 
contract  whatever  by  the  respondents.  Con- 
ceding that  there  was  a  warranty,  there  vas 
no  warranty  that  the  assured  should  at  all 
times  maintain  the  automatic  sprinkler  sys- 
tem, but  the  representation  was  only  that 
the  assured  should  ''use  due  diligence"  in 
maintaining  the  sprinkler  system;  and,  as 
we  have  seen,  under  the  findings  of  the  court, 
due  diligence  was  used  in  that  regard.  So 
that,  it  seems  absolutely  at  variance  with 
any  theory  of  the  law  to  prohibit  the  insured 
from  recovering  under  this  policy. 

The  judgment  of.  the  lower  court  will 
therefore  be  affirmed. 

Crow,  Parker,  Fnllerton,  and  Mount, 

JJ.,  concur. 

Morris,  J.,  dissenting: 

I  dissent  for  the  reasons  given  in  the  opin- 
ion on  the  original  hearing  in  Department  1, 
to  which  I  still  adhere.  The  majority  opin- 
ion, as  herein  expressed,  wipes  out  the  law 
of  warranty  in  this  state, —  a  principle  that 
is  as  old  and  well  founded  as  any  other 
principle  in  insurance  law.  There  is  no  con- 
flict between  the  Hart  Case,  referred  to  hi 
the  majority  opinion,  and  the  rule  announced 
in  the  opinion  on  the  original  hearing  herein. 
The  Hart  Case  deals  with  a  representation 
which  the  court  refuses  to  extend  into  a 
warranty,  either  by  interpretation  or  impli- 
cation, and  holds  that,  in  order  to  be  read 
as  a  warranty,  the  provision  must  appear  to 
be  expressly  so  intended  by  the  insured  and 
insurer,  and,  in  case  of  ambiguity  or  doubts 
the  construction  should  be  that  of  a  repre- 
sentation rather  than  a  warranty.  The  same 
rules  are  announced  and  adhered  to  in  the 
original  opinion,  and  there  was  no  expressed 
or  implied  intention  to  depart  from  them.  It 
is  said  in  the  Hart  Case  that,  notwithstand- 
ing the  policy  contains  hard  and  unjust  con- 
ditions, the  insurance  company  has  the  right 
to  make  such  a  contract,  and,  when  so  made, 
it  is  the  duty  of  the  courts  to  enforce  them 
regardless  of  their  harshness,  when  it  ap- 
pears such  a  contract  was  actually  made. 
The  original  opinion  goes  no  further.    Find- 
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ing  an  express  warranty  in  the  policy, 
based  upon  a  reduction  of  the  premium,  it 
gave  effect  to  it,  and  in  so  doing  followed 
the  law^  both  in  principle  and  upon  authori- 
ty. 


ALABAMA  SUPREMK  COURT. 

MARTHA  C.  BURROUGHS 

V. 

JAMES  B.  BURROUGHS,  Appt. 
(—  Ala.  — ,  60  So.  1025.) 

iAen  —  Tendor  —  agreement  to  snpport. 

No  vendor's  lien  exists  where  the  con- 
sideration for  the  conveyance  of  land  is  an 
agreement  to  support  the  grantor  during 
hfe. 

(November  18,  1909.) 

APPEAL  by  defendant  from  a  decree  of 
the  Tuscaloosa  County  Court  directing 
the  enforcement    of    a  vendor's    lien.      Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Oliver,  Verner,  &  Rice  for  ap- 
pellant. 
Mr.  Daniel  Collier  for  appellee. 

McClellan,  J.,  delivered  the  opinion  of 
the  court: 

The  decree  appealed  from  declared,  and 
directed  the  enforcement  of,  a  vendor's  lien 
as  prayed  in  complainant's  (appellee's)  bill. 
The  bill,  in  paragraph  4,  expressly  alleges 
that  the  consideration  for  the  conveyance  of 
her  land,  by  complainant  to  J.  B.  Burroughs, 
"was  that  Burroughs  should  support  and 
maintain  the  complainant  for  the  balance  of 
her  life;  that  the  support  and  maintenance 
of  the  complainant  for  the   period  of  her 


natural  life  was  and  is  the  agreed  purchase 
price  for  the  said  lands;"  or  that  the  con- 
sideration was  that  Burroughs  should  fur- 
nish reasonable  amount  necessary  to  her 
support  during'  her  life.  The  bill,  in  the 
cited  paragraph,  pointedly  alleges  that  the 
sum  recited  in  the  deed  exhibited  with  the 
bill,  viz.f  $150,  was  not  the  consideration  for 
the  conveyance,  and  that  it  never  was  paid. 
Following  the  first  stated  averments,  the 
true  consideration  for  the  conveyance  is  al- 
leged as  quoted  above.  Accordingly  the  cause 
must  be  considered  without  reference  to  the 
argued  inquiry,  based  on  one  of  the  prin- 
ciples treated  in  Hooper  v.  Savannah  &  M. 
R  Co.  69  Ala.  629,  whether  a  vendor's  lien 
arises  where  the  promise  or  covenant  of 
the  grantee  has,  by  agreement  of  the  parties, 
a  fixed,  certain,  monetary  substitute,  to  be 
effective  upon  thei  contingency  of  a  failure 
of  the  grantee  to  perform  as  he  covenanted 
or  agreed  to  do.  There  being  no  allegations 
in  the  bill  on  which  to  predicate  the  appli- 
cation of  the  principle  mentioned,  a  decree 
rested  on  the  principle  cannot  be  sustained. 
Much  of  the  argument  of  the  solicitors  in 
the  cause  becomes  inapt  on  the  state  of  the 
pleading  here. 

The  question,  then,  is:  Has  a  grantor  a 
lien  upon  the  subject  of  the  sale  and  con- 
veyance, when  the  sole  consideration  there- 
for is  the  agreement  of  the  grantee  to  care 
for  and  support  the  grantor  during  life? 
We  think  there  can  be  no  doubt  that  one 
essential  condition  to  the  creation  of  a  vend- 
or's lien  is  that  there  is  a  definite,  "ascer- 
tained, absolute  debt,  owing  alone  for  the 
purchase  price  of  the  land  conveyed;"  on  the 
contrary,  that  no  such  lien  arises  where  the 
consideration  for  the  conveyance  is  an  uncer- 
tain, indefinite,  contingent  demand.  3  Pom. 
Eq.  Jur.  §§  1250,  1251,  and  authorities  cited 
in  notes  thereto.     Under  this  doctrine,  the 


Note,  —  Agreement  for  sttpport  in  con^ 
Bideration  of  conveyance,  aa  basis  for 
equitable  lien. 

This  subject  is  treated  in  a  note  to  Ab- 
bott V.  Sanders,  13  L.R.A.(N.S.)  725. 
Some  additional  cases  are  given  below. 

Where  the  owner  of  lands  conveys  them  to 
another  in  consideration  that  the  latter 
will  pay  the  former's  debts  and  support 
him  during  life,  but  the  grantee  refuses, 
after  receiving  the  deed,  to  put  the  con- 
tract in  writing,  or  to  pay  the  debts  or 
furnish  the  support,  equity  will  charge  the 
lands  with  the  debts  and  the  support  of  the 
grantor.  Hamilton  v.  Barricklow,  96  Ind. 
398. 

In  Norris  v.  Archibald,  29  Pittsb.  L.  J. 
N.  S.  289,  a  deed  recited  that  it  was  given 
in  consideration  of  $1  and  the  covenant  con- 
tained in  a  separate  agreement.  The  agree- 
ment referred  to,  after  reciting  tlie  giving  1 
a  L.RJl.(N.S.)  o  o       o 


of  the  deed,  bound  the  vendee,  his  heirs, 
executors,  and  administrators  to  support 
the  vendor.  It  was  held  that,  although  the 
support  of  vendor  was  a  personal  debt, 
there  could  be  no  lien  or  charge  on  the  land, 
as  none  was  created  by  express  words. 

When  land  was  conveyed  with  the  verbal 
understanding  that  the  income  should  be 
devoted  to  the  support  of  a  third  person, 
and  the  grantee  thereafter  executed  a  deed 
of  trust  wherein  he  agreed  to  support  such 
third  person,  but  limited  his  liability  to 
the  rents  of  the  land  or  the  interest  on  the 
purchase  money  should  the  land  be  sold,  it 
was  held  in  McArthur  v.  Gordon,  61  Hun, 
511,  4  N.  Y.  Supp.  584,  that  no  vendor's 
lien  exists  in  favor  of  the  third  person,  as 
he  is  not  a  vendor,  but  is  a  vendee  of  an 
equity  in  the  premises,  whose  rights  may 
be  enforced  in  equity.  This  case  was  modi- 
fied in  126  N.  Y.  597,  12  L.R.A.  667,  27  N. 
E.  1033,  on  another  point. 
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complainant,  as  upon  the  averments  of  this 
bill,  had  nor  has  a  vendor's  lien.  No  debt, 
ascertained  and  definite,  was  created  by  the 
agreement  between  the  parties  for  the  sale 
and  conveyance  of  the  land.  Her  remedy 
was  ''on  the  undertaking,"  as  Gardner  v. 
Knight,  124  Ala.  273,  274,  27  So.  298,  ad- 
judges. 

The  decree  is  reversed,  and  a  decree  will 
be  he»e  rendered  dismissing  the  bill. 

Dowdell,    Ch.    J.,    and    Simpson    and 
Maylleld,  JJ.,  concur. 

A  petition  for  rehearing  denied. 


MINNESOTA    supreme:    COURT. 

CAROLINE  BRUER,  Respt., 

V. 

LOUIS  BRUER  et  al.,  Appts. 
(109  Minn.  260,  123  N.  W.  813.) 

l>eed  —  coiiditioii  —  breach  —  relief. 

1.  A  parent  who  conveys  real  property  to 
his  son  in  consideration  of  the  son's  agree- 
ment to  support  and  maintain  the  parent 
during  the  remainder  of  his  life,  whether 
the  agreement  of  support  consUtutes  a  con- 
dition subsequent  or  not,  may,  for  a  breach 
of  the  agreement,  in  a  proper  action,  have 
the  deed  or  conveyance  canceled  or  set 
aside,  or  the  amount  due  under  the  agree- 
ment made  a  charge  or  lien  against  the 
land,  or  such  other  relief  as  the  equities 
between  the  parties,  as  shown  by  the  evi- 
dence,  may   justify. 

Pleading  —  deed  —  breach  of  condi- 
tion —  relief. 

2.  Complaint  held  to  state  a  cause  of 
action  for  the  relief  proper  to  be  granted  in 
such  an  action. 

(December  10,  1909.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Nicollet  County 
overruling  a  demurrer  to  the  complaint  in 
a  suit  to  cancel  a  deed  granting  certain  real 
estate  in  consideration  of  support  or  for 
other  equitable  relief.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Davis  &  Olsen  for  appellants. 

Messrs.  SomervlIIe  &  Hauser,  for  re- 
spondent : 

An  absolute  conveyance  made  upon  the 
consideration  of  maintenance  and  support 
will,  in  case  the  same  is  not  furnished,  be 
set  aside  upon  the  ground  that  the  consider- 
ation has  failed. 

Patterson  v.  Patterson,  81  Iowa,  626,  47 

Headnotes  by  Brown,  J. 

Note.  —  See  note  to  preceding  case. 
28  L.R.A.(N.S.) 


N.  W.  768;  Dodge  v.  Dodgo,  92  Mich.  109, 
52  N.  W.  296;  Reeder  v.  Reeder,  89  Ky. 
629,  12  8.  W.  1063;  Lowman  v.  Crawford, 
99  Va.  688,  40  S.  E.  17;  Peck  v.  Hojt,  3S 
Conn.  9;  Penfield  v.  Penfield,  41  Conn.  474; 
Wilfong  V.  Johnson,  41  W.  Va.  283,  23  S.  E. 
730;  Glocke  v.  Glocke,  113  Wis.  303,  57 
L.R.A.  468,  89  N.  W.  118;  Stebbins  v.  Petty, 
209  111.  291,  101  Am.  St.  Rep.  243,  70  X. 
E.  673;  Wanner  v.  Wanner,  115  Wis.  196, 
91  N.  W.  671;  Cree  v.  Sherfy,  138  Ind.  354, 
37  N.  E.  787;  Leach  v.  Leach,  4  Ind.  m, 
58  Am.  Dec.  642;  Childs  v.  Rue,  84  Minn. 
323,  87  N.  W.  918;  Johnson  v.  Paulaon, 
103  Minn.  158,  114  N.  W.  739. 

Brown,  J.,  delivered  the  opinion  of  tbe 
court : 

It  appears  from  the  complaint  in  this  ae- 
tion  that  on  the  17th  day  of  February,  1893, 
plaintiff's  husband  was  the  owner  of  certain 
land  in  Nicollet  county,  of  the  value  of 
$4,500,  which  then,  and  for  many  rears 
prior,  had  constituted  the  family  homestead; 
that  on  the  date  stated  plaintiff  and  her 
husband,  being  then  well  advanced  in  yean, 
and  desirous  of  making  such  disposition  of 
the  property  as  would  secure  to  them  suf- 
ficient support  and  maintenance  in  health 
and  sickness  during  the  remainder  of  their 
lives,  and  whereby  they  might  be  relieved 
of  the  care  and  responsibility  in  connection 
with  the  operation  of  the  farm,  entered  into 
an  agreement  with  Louis  Bruer,  their  son, 
whereby  they  by  warranty  deed  conveyed  the 
property  to  said  son  in  consideration  of  a 
contemporaneous  execution  by  him  of  an 
agreement  for  their  support  for  the  re- 
mainder of  their  lives.  This  agreement  was 
in  the  following  form  and  language,  viz.: 

Ejiow  all  men  by  these  presents,  that  I. 
Louis  Bruer,  of  the  town  of  Courtland,  in 
the  county  of  Nicollet,  and  state  of  Minne- 
sota, am  held  and  firmly  bound  unto  Caro- 
line and  Henry  Bruer,  her  husband,  of  the 
same  place,  in  the  sum  of  two  thousand  dol- 
lars, lawful  money  of  the  United  States,  to 
be  paid  to  the  said  Caroline  Bruer  and 
Henry  Bruer,  her  husband,  or  the  survi\-or 
thereof,  their  heirs,  executors,  administra- 
tors, or  assigns,  for  which  payment  well 
and  truly  to  be  made,  I  bind  myself,  my 
heirs,  executors,  and  administrators,  joint- 
ly and  severally,  firmly  by  these  presents. 

Sealed  with  my  seal,  and  dated,  this  sev- 
enteenth day  of  February,  a.  d.  1893. 

The  condition  of  the  above  obligation  is 
such  that,  whereas,  the  said  Caroline  Bruer 
and  Henry  Bruer,  her  husband,  have  this 
day  granted,  bargained,  sold,  and  conveyed 
to  said  Louis  Bruer  certain  valuable  pieces 
of  real  property,  situate  in  said  Xicollet 
county;  and  whereas,  the  said  Louis  Bruer, 
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in  consideration  of  said  conveyance,  cove- 
nanted and  agreed  to  and  with  said  Caro- 
line Bruer  and  Henry  Bruer,  her  husband, 
to  keep  and  maintain  them,  the  said  Caro- 
line Bruer  and  Henry  Bruer,  during  their 
natural  lives,  and  the  survivor  thereof  dur- 
ing his  or  her  natural  life,  in  suitable  lodg- 
ing, board,  and  clothing,  and  necessary  fire- 
MTood,  dried,  cut,  and  split,  in  suitable  size 
for  the  stove,  all  his  own  expense  and  free 
trom  any  charges  to  said  Caroline  or  Henry 
Bruer,  this  at  his  own  residence  in  said 
county  of  Nicollet,  if  possible,  and  that,  in 
case  they  could  not  agree  to  live  peaceably 
together  in  the  same  house,  then  in  that 
case,  at  the  request  of  said  Caroline  Bruer, 
he,  the  said  Louis  Bruer,  should  an4  would 
build  a  suitable  dwelling  for  them  to  live 
in,  on  his  premises,  and  furnish  them  with 
suitable  food,  clothing,  and  firewood  as  above 
mentioned ;  and  whereas,  the  said  Louis  Bru- 
er further  covenanted  and  agreed,  consider- 
ation of  said  conveyance,  to  pay  annually 
and  each  and  every  year  during  her  natural 
life  to  said  Caroline  Bruer  the  sum  of  fifty 
dollars  in  lawful  money  of  the  United  States, 
the  first  payment  thereof  to  be  made  on  the 
first  day  of  December,  a.  d.  1893,  and  an- 
nuallv  thereafter  on  or  before  each  succeed- 
in;;  first  day  of  December,  and  it  being  fur- 
ther covenanted  and  agreed,  between  the 
parties  above  named,  that  in  the  case  of  the 
death  of  said  Louis  Bruer  before  the  death 
of  said  Caroline  Bruer,  that  she,  the  said 
Caroline  Bruer,  shall  be  entitled  to  claim 
and  receive  from  the  estate  of  said  Louis 
Bruer  the  sum  of  one  thousand  dollars  in 
lieu  of  and  in  payment  in  full  of  the  annui- 
ties hereinbefore  mentioned  to  be  delivered 
to  her  and  her  husband  in  full  satisfaction 
of  this  bond: 

Now,  therefore,  if  the  above  bounden 
Louis  Bruer  shall  well  and  truly  perform 
all  the  obligations  and  make  all  the  pay- 
ments at  such  time  and  times  as  he  here- 
inbefore to  perform  the  same  and  make 
payment  thereof,  then  this  obligation  to  be 
null  and  void;  otherwise,  to  remain  in  full 
force  and  virtue. 

Witness  my  hand  and  seal,  and  dated, 
this  seventeenth  day  of  February,  1893. 

This  contract  and  agreement  on  the  part 
of  the  son  constituted  the  sole  and  only 
consideration  for  the  conveyance  of  the  prop- 
erty to  him.  Defendant  Bertha  Bruer  is  the 
wife  of  defendant  Louis  Bruer.  Soon  after 
the  execution  of  these  instruments,  plain - 
tifTs  husband  died.  The  complaint  alleges 
that  defendant  has  failed  and  refused  to 
comply  with  his  agreement  in  many  sub- 
stantial respects,  which  are  particularly  enu- 
merated therein.     The  prayer    for  relief    is 


thereof,  be  canceled  and  declared  null  and 
void,  and  that  plaintiff  have  such  other  or 
further  relief  as  the  court  may  deem  prop- 
er and  just.  Defendants  joined  in  a  general 
demurrer  to  the  complaint,  and  appealed 
from  an  order  overruling  it. 

As  we  understand  the  facts  as  pleaded, 
the  conveyance  to  defendant  was  in  the  or- 
dinary form  of  a  warranty  deed,  contain- 
ing no  exceptions  or  reservations  resj)ect- 
ing  the  estate  conveyed,  and  it  passed  to 
defendant  the  unconditional  title  to  the 
property.  The  agreement  of  support,  a  sep- 
arate contract,  though  a  part  of  tlie  same 
transaction,  and  the  sole  consideration  of 
the  deed,  in  no  way  limits  the  operation  and 
effect  of  the  deed,  nor  does  it,  expressly  or 
otherwise,  declare  that  a  failure  to  comply 
with  its  provisions  shall  work  a  forfeiture 
of  the  title  or  other  rights  acquired  by  the 
conveyance.  In  view  of  this  situation,  it  is 
the  contention  of  defendants  that,  conceding 
the  breach  of  the  contract,  plaintiff  is  not 
entitled  to  the  relief  demanded,  viz,,  cancel- 
ation of  the  deed,  but  is  limited  to  an  ac- 
tion for  such  damages  as  have  resulted  to 
her  from  defendants'  failure  to  perform. 

It  is  elementary  that  forfeitures  are  not 
favored,  and  that  conditions  in  a  convey- 
ance of  real  property,  a  breach  of  which  by 
the  terms  of  the  deed  work  a  forfeiture  of 
the  estate,  are  construed  strictly  against  the 
grantor,  and  if  doubt  arise'b,  from  the  lan- 
guage of  the  instrument,  whether  a  forfeit- 
ure or  reversion  of  the  estate  was  intended, 
it  will  be  resolved  in  favor  of  the  grantee, 
and  the  grantor  put  to  his  remedy  by  an 
action  for  damages;  but  where  clearly  ex- 
pressed, and  free  from  doubt,  a  forfeiture 
will  be  declared  by  the  court  in  all  cases 
where  a  breach  of  the  conditions  is  shown. 
Minneapolis  Threshing  Mach.  Co.  v.  Hanson, 
101  Minn.  260,  118  Am.  St.  Rep.  623,  112 
N.  W.  217;  Hamel  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  97  Minn.  334,  107  N. 
W.  139.  What  particular  provisions  in  a 
conveyance  constitute  conditions  subsequent, 
as  distinguished  from  mere  covenants,  the 
breach  of  which  will  work  a  forfeiture,  is  a 
subject  upon  which  the  courts  are  not  in 
entire  harmony.  In  ordinary  transactions 
of  the  kind,  an  unconditional  sale  and  con- 
veyance of  the  property  upon  the  promise 
and  agreement  of  the  grantee  to  pay  the 
purchase  price  at  some  stated  time  in  the 
future,  or  to  do  some  other  act  or  thing 
in  consideration  of  the  conveyance,  where 
there  is  no  express  provision  fof  re-entry,  or 
forfeiture  for  a  failure  to  perform,  a  for- 
feiture will  not  be  declared  by  the  court,  and 
the  remedy  of  the  grantor  is  an  action  for 
damages.  This  rule  or  principle  is  invoked 
by  defendants,  and  it  must  be  applied,  un- 

that  the  deed,   together    with    the    record '  'ess   the   particular    class    of    contracts   of 
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which  the  one  under  consideration  ia  a  mem- 
ber ia  for  some  'reason  removed  from  its 
operation. 

Contracts  and  agreements  of  the  kind  are 
quite  familiar  to  the  courts.  They  are,  as 
a  rule,  made  by  people  well  along  in  years, 
with  a  child  or  other  relative,  and  are  in- 
tended to  secure  to  the  old  people  proper 
and  suitable  support  and  maintenance  dur- 
ing their  declining  years,  at  the  same  time 
relieving  them  of  the  care  and  responsibility 
incident  to  the  management  of  their  affairs. 
They  part  with  their  property  in  the  expec- 
tation and  belief  that  their  future  necessi- 
ties and  comforts  are  fully  provided  for,  and 
in  an  abiding  faith  that  natural  affection 
and  filial  duty  will  prompt  and  secure  a 
faithful  discharge  of  the  obligations  assumed 
by  the  child  to  whom  they  convey.  There  is 
in  such  transactions  an  element  of  confidence 
reposed  by  the  old  people  in  their  grantee, 
sacred  in  its  nature,  a  breach  of  which,  and 
retention  of  the  benefits,  no  court  should 
tolerate  by  a  refinement  upon  technical  rules 
and  principles  of  law.  By  the  modei-n  trend 
of  authority  these  transactions  are  placed 
in  a  class  by  themselves,  and  enforced  with- 
out reference  to  the  form  or  phraseology 
of  the  writing  by  which  they  are  expressed, 
or  whether  by  the  strict  letter  of  the  law 
a  forfeiture  of  the  estate  is  expressly  pro- 
vided for.  The  Wisconsin  supreme  court  re- 
cently has  taken*  a  broad  view  of  such  con- 
tracts, and  laid  down  a  rule  which  com- 
mends itself  as  fair  and  equitable,  and  re- 
sults in  effectuating  the  intention  of  the 
parties  to  the  transaction.  The  agreement 
of  support,  whatever  its  form,  is  construed 
by  that  court  as  a  condition  subsequent,  and 
not  a  mere  covenant.  Glocke  v.  Glocke,  113 
Wis.  303,  57  L.R.A.  458,  89  N.  W.  118. 
Other  states  apply  substantially  the  same 
rule  of  construction,  or  at  least  afford  re- 
lief commensurate  with  the  peculiar  nature 
and  purposes  of  such  contracts.  Leach  v. 
Leach,  4  Ind.  628,  68  Am.  Dec.  642;  Rich- 
ter  v.  Richter,  111  Ind.  456,  12  N.  E.  698; 
Patterson  v.  Patterson,  81  Iowa,  626,  47 
N.  W.  768;  Dodge  v.  Dodge,  92  Mich.  109, 
52  N.  W.  296;  Reeder  v.  Reeder,  89  Ky. 
529,  12  S.  W.  1063;  Stebbins  v.  Petty,  209 
111.  291,  101  Am.  St.  Rep.  243,  70  N.  E. 
673. 

The  question,  on  facts  like  those  in  the 
case  at  bar,  has  never  before  come  squarely 
before  this  court.  Peters  v.  Tunell,  43  Minn. 
473,  19  Am.  St.  Rep.  252,  45  N.  W.  867, 
though  somewhat  similar  in  its  facts,  did 
not  involve  the  question  whether  the  agree- 
ment of  support  was  a  condition  subsequent, 
a  breach  of  which  would  work  a  forfeiture 
of  the  title  conveved.  That  was  an  action 
to  recover  the  purchase  price  of  the  prop- 
erty', both  real  and  personal,  conveyed  to  a 
28'l.R.A.(N.S.) 


son,  and  to  enforce  the  same  against  the 
land,  as  a  vendor's  lien.  This  the  court 
held  could  not  be  done.  The  questions 
whether  the  agreement  of  support  amount- 
ed to  a  condition  subsequent,  or  whether 
plaintiff  could  have  a  forfeiture  declared 
for  a  breach  thereof,  were  not  presented  or 
argued  by  plaintiffs  counsel,  and  the  re- 
mark of  the  court,  in  the  first  paragraph  of 
the  opinion,  that  such  relief  could  not  be 
granted,  was  not  necessary  to  a  decision  of 
the  question  presented,  and  therefore  not  of 
binding  force.  In  so  far  as  the  court  there 
held  that  the  plaintiff  had  no  remedy  by 
way  of  enforcing  his  claim  as  a  lien  against 
the  land,  the  case  would  seem  to  have  been 
in  effect  overruled  by  Doescher  v.  Spratt, 
61  Minn.  326,  63  N.  W.  736,  and  Childs  v. 
Rue,  84  Minn.  323,  87  N.  W.  918,  though  the 
case  was  not  referred  to  in  either  opinion. 
The  opposite  conclusion  was  reached  in  both 
those  cases,  and  this  notwithstanding  the 
fact  that  the  deed  containing  the  agreement 
for  support  did  not  provide  a  forfeiture  for 
a  breach  of  the  conditions,  or  in  any  man- 
ner make  the  claim  for  support  a  charge 
upon  the  land.  In  Minneapolis  Threshing 
Mach.  Co.  v..  Hanson,  supra,  the  agreement 
was  embodied  in  the  deed,  in  connection  with 
the  express  stipulation  that,  if  the  grantee 
failed  to  comply  with  it,  the  deed  shoniil 
be  null  and  void.  This  was  held  a  condition 
subsequent.  Such  were  in  effect  the  terms 
of  the  deed  involved  in  Johnson  v.  Paulson, 
103  Minn.  168,  114  N.  W.  739,  where  the 
same  conclusion  was  reached,  with  a  quali- 
fication that  a  failure  of  performance  would 
not  necessarily  require  a  decree  of  forfeit- 
ure of  title,  but  that  the  particular  relief 
to  be  granted  would  depend  upon  the  nature 
and  extent  of  the  grantee's  delinquency,  and 
all  the  equities  between  the  parties,  as  d\h- 
closed  by  the  evidence.  The  case  of  Ebert 
V.  Gildemeister,  106  Minn.  83,  118  N.  W. 
155,  involved  only  the  sufficiency  of  the  evi- 
dence to  support  a  judgment  of  forfeiture 
there  declared,  unless  defendant  should  com- 
ply with  its  mandate  and  make  certain 
money  payments  within  the  time  specifuni 
therein.  In  Pinger  v.  Pinger,  40  Minn.  417, 
42  N.  W.  289,  there  appears  to  have  been 
a  failure  of  the  grantee,  after  procuring  a 
deed  from  his  parent,  to  enter  into  the  con- 
tract of  support,  and  the  effect  of  such  an 
agreement  was  not  passed  upon. 

So  far  as  our  research  has  extended,  the$e 
are  the  only  cases  in  which  contracts  of  this 
character  have  been  before  this  court  and, 
as  pointed  out,  none  of  them  are  precisely 
like  that  at  bar.  In  Doescher  v.  Spratt  and 
Childs  v.  Rue,  supra,  the  stipulation  of  sun- 
port  appeared  in  the  body  of  the  conveyance, 
and  did  not  amount  to  a  condition  subse- 
quent, yet  the  court  held  that  equity  would 
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afford  appropriate  relief.  In  the  case  at 
bar  the  agreement  of  support  is  contained  in 
a  separate  instrument,  and  in  the  form  of  a 
bond  in  the  penal  sum  of  $2,000,  conditioned 
for  the  payment  of  that  amount  in  the  event 
defendant  failed  to  perform  his  agreement. 
In  this  respect  the  case  is  similar  to  Glocke 
T.  Glocke,  supra,  where  the  grantee  secured 
his  agreement  of  support  by  a  mortgage 
upon  the  property  conveyed  to  him,  yet  the 
supreme  court  of  Wisconsin  held  the  agree- 
ment a  condition  subsequent,  and  enforced 
it 

In  view  of  the  decisions  of  this  court  in 
the  cases  referred  to,  and  the  general  trend 
of  judicial  opinion  elsewhere  (Abbott  v.  San- 
ders, 80  Vt.  179,  13  L.R.A.(N.S.)  725,  66 
Atl.  1032,  we  are  of  opinion,  and  so  hold, 
that  the  form  of  agreement  of  support  is 
unimportant.  Its  eflfect  is  in  no  way 
changed,  whether  it  appear  in  the  body  of 
the  conveyance,  or  in  a  separate  instru- 
ment by  way  of  bond  or  mortgage;  and,  as 
it  appears  in  this  case  the  defendant  had 
failed  and  refused  to  carry  out  the  condi- 
tions of  his  agreement,  plaintiff  is  entitled 
to  such  relief  as  the  evidence  may,  on  trial, 
■how  her  entitled  to.  We  cannot  hold,  in 
Tiew  of  prior  decisions,  that  the  agree- 
ment constituted  a  condition  subsequent,  en- 
titlingj  plaintiff  to  a  return  of  the  land;  but, 
as  remarked  in  the  Johnson  Case,  the  court 
may  grant  such  relief  as  the  facts  will  in 
equity  and  good  conscience  justify.  For 
this  relief  the  complaint  is  sufficient,  and 
contains  all  necessary  and  essential  allega- 
tions. 

Order  affirmed 
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lOUISVILLE  k  NASHVILLE  RAILROAD 

COMPANY. 

(—  Ky.  — ,  127  S.  W.  483.) 

Carrier  —  ejecting  trespasser  —  liabil- 
ity. 

1.  A  railroad  company  is  not  liable  for 
Hectin^  from  its  train  a  woman  whose 
ticket  was  not  cood  on  its  road,  and  who 
refused  to  pav  fare,  about  a  mile  from  the 
fetation  at  which  she  embarked  in  a  city  in 
♦he  night,  where  she  made  no  request  to 
he  put  off  at  any  other  place,  except  to  be 
returned  to  the  embarking  point,  if  the 
place  of  election  is  as  convenient  to  her 
M  any  place  aloncr  the  line,  unless  she 
should  be  returned  to  the  embarking  point 
or  carried  to  destination. 

Sftrae— opinion  hr  to  route. 

2.  A  carrier's  agent  selling  a  passage 
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ticket  is  not  bound  to  volunteer  informa- 
tion unsought  with  respect  to  the  route 
over  which  it  must  be  used. 

Same  —  direction  as  to  train. 

3.  A  ticket  agent  at  a  union  junction 
point  at  which  a  passenger  changes  cars  is 
not,  when  asked  by  him  when  a  train  leaves 
for  bis  destination,  bound  to  ascertain 
which  route  his  ticket  requires  him  to  take, 
and  see  that  he  takes  the  right  train;  but 
performs  his  duty,  in  the  absence  of  any 
special  request,  by  stating  th^  times  at 
which  trains  leave  over  the  several  routes 
which  reach  the  passenger's  destination. 

(April  22,  1910.) 
• 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Daviess  County 
dismissing  the  petition  in  an  action  brought 
to  recover  damages  for  alleged  wrongful 
ejection  from  a  train.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Little  &  Slack,  for  appellant: 

It  was  the  duty  of  the  carrier's  agents 
at  the  depot,  on  request,  to  instruct  and  ad- 
vise passengers  holding  tickets  ah  to  time  of 
departure  of  trains,  and  as  to  what  train 
they  might  or  should  take. 

1  Supp.  Am.  &  £ng.  £nc.  Law,  p.  887, 
note  4. 

The  agent  of  the  Illinois  Central  Railroad 
Company,   having   induced   plaintiff  to  get 
on  one  of  its  trains,  from  which   she  was, 
ejected  because  her  ticket. was  for  another 
route,  was  guilty  of  actionable  negligence. 

Hufford  V.  Grand  Rapids  &  I.  R.  Co.  64 
Mich.  631,  8  Am.  St.  Rep.  862,  31  N.  W. 
544. 

Even  if  plaintiff  was  not  entitled  to  travel 
on  the  Illinois  Central  Railroad  Company's 
train,  yet  it  was  negligence  on  the  part  of 
the  company  to  put  her  off  in  a  heavy  rain 
in  the  nighttime,  with  no  shelter  or  con- 

Note,  —  Carriers :  duty  to  traveler  on 
tnrong  train  through  his  oivn  tnis- 
talce. 

This  question  is  discussed  in  the  note  to 
Robertson  v.  Boston  &  N.  Street  R.  Co.  3 
L.R.A.(N.S.)  688,  in  which  it  is  declared 
to  be  the  law  that  a  person  who  by  his  own 
mistake  gets  on  a  passenger  train  other 
than  the  one  on  which  he  intended  to  ride 
is  nevertheless  a  passenger.  This  proposi- 
tion finds  support  in  the  cases  reviewed  in 
that  note,  and  also  in  St.  Louis  &  S.  W.  R. 
Co.  v.  Pruitt  (Tex.  Civ.  App.)  79  S.  W. 
598  (writ  of  error  denied  in  97  Tex.  487, 
80  S.  W.  72),  in  which  it  was  held  to  be 
the  general  rule  that  where  a  passenger  by 
mistake  boards  the  wrong  train,  it  is  the 
duty  of  the  carrier  to  return  him  to  the 
place  where  the  mistake  occurred,  or,  at 
least,  leave  him  at  some  point  where  he 
would  not  be  subjected  to  any  serious  an- 
noyance, and  return  him  to  the  place  where 
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veyauce  near,  and  especially  ivhen  she  was 
ill. 

5  Am.  &  Eng.  Enc.  Law,  p.  607;  McClurc 
V.  Pliiladelphia,  W.  &  B.  R.  Co.  34  Md.  532, 
6  Am.  Rep.  345. 

Plaintiir  was  guilty  of  no  negligence  in 
relying  on  information  furnished  by  defend- 
ants'  agents. 

Diiling  V.  Philadelphia,  W.  &  B.  R.  Co. 
66  Md.  120,  6  Atl.  592. 

Plaintiff  had  the  right  to  rely  on  infor- 
mation received  from  the  agent  of  defend- 
ants in  answer  to  inquiries  concerning  mat- 
ters material  for  her  to  know. 

3  Wood,  Railroads,  Minor's  ed.  1654; 
Turner  v.  Great  Northern  R.  Co.  15  \^(ash. 
213,  55  Am.  St.  Rep.  888,  46  Pac.  243. 

The  agent  of  defendants  being  notifled 
that  plaintiff  held  a  ticket  from  Henderson 
to  Nashville,  it  should  be  presumed  he  had 
notice  of  the  route  it  called  for,  because 
he  was  put  on  inquiry. 

Russell  V.  Petree,   10  T..  Mon.  184. 

Where  a  passenger  is  injured  by  the  neg- 
ligence of  an  agent  at  a  union  depot,  each 
company  enfploying  him  is  answerable. 

29  Am.  &  Eng.  Enc.  I^w,  p.  142;  Jacobs 
V.  Tutt,  33  Fed.  412. 

Where  a  party  does  all  he  is  required  to 
do  under  his  contract,  and  is  prevented  from 
reaping  the  benefits  of  it  by  fault  or  wrong- 
ful act  of  the  other  party,  the  law  gives 
the  first  party  a  remedy  for  the  breach. 

New  York,  L.  E.  &  W.  R.  Co.  v.  Winter. 
143  U.  S.  73,  36  L.  ed.  80,  'l2  Sup.  Ct.  Rep 
356. 

Messrs.  Benjamin  D.  Ward  eld  and 
Reuben  A;  Miller,  with  Mr.  Wilbur  F. 
Browder,  for  appellee  Louisvile  &  Nash- 
ville Railroad  Company. 

Messrs.  Blewett  Lee  and  Trabue, 
Doolan,  &  Cox,  with  Mr.  J.  1>.  Atchison, 
for  appellee  Illinois  Central  Railroad  Com- 
pany: 

Even  where  the  ticket  agent  had  made  a 
mistake  in  selling  the  ticket,  the  conductor 
is  justified  in  ejecting  the  passenger,  if  he 


attempts  to  travel  in  violation  of  what  ap- 
pears upon  the  face  of  the  ticket. 

Lexington  &  E.  R.  Co.  v.  Lyons,  104  Kt. 
23,  46  S.  W.  209;  Illinois  C.  R.  Co.  v.  Jack- 
son, 117  Ky.  900,  79  S.  W.  1187;  Spink  v. 
Louisville  &  N.  R.  Co.  21  Ky.  L.  Rep.  778, 
52  S.  W.  1007;  Louisville  &  N.  R.  Co.  v. 
Fowler,  123  Ky.  450,  96  S.  W.  568;  BroHn 
v.  Louisville  &  N.  R.  Co.  103  Ky.  211,  44  S. 
W.  648;  Nutter  v.  Southern  R.  Co.  25  Kv. 
L.  Rep.  1700,  78  S.  W.  470;  Com.  v.  Power, 
7  Met.  596,  41  Am.  Dec.  465,  25  Am.  &  Eng. 
Enc.  Law,  p.  1076;  Flood  v.  Chesapeake  & 
0.  R.  Co.  26  Ky.  L.  Rep.  2135,  80  S.  W. 
184;  Spink  v.  Louisville  &  N.  R.  Co.  21  Ky. 
L.  Rep.  778,  52  S.  W.  1067;  Paulin  y.  Ca- 
nadian P.  R.  Co.  17  L.R.A.  800,  3  C.  C.  A. 
23,  6  U.  S.  App.  298,  52  Fed.  197;  Pence 
V.  Louisville  &  N.  R.  Co.  23  Ky.  L.  Rep 
1207,  64  S.  W.  905;  Illinois  C.  R.  Co.  v. 
Walker,  32  Ky.  L.  Rep.  1248,  108  S.  W.  278. 

Where  a  person  enters  a  union  station 
used  by  several  railroads,  with  a  ticket  over 
one  of  tliem,  or  then  purchases  a  ticket  orer 
one  of  them,  whatever  is  said  to  the  person 
by  the  agent  is  said  for  and  on  behalf  of 
the  company  over  whose  road  the  ticket  au- 
thorizes transportation,  and  in  such  a  trans- 
action the  agent  is  in  no  sense  the  agent  of 
or  acting  for  any  of  the  other  companies 
for  whom  he  may  sell  tickets. 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Raine, 
130  Ky.  454,  19  L.R.A.(N.S.)  753,  132  Am. 
St.  Rep.  400,  113  S.  W.  495;  Mosher  v.  St. 
Louis  &  I.  M.  R,  Co.  127  U.  S.  390,  32  L 
ed.  249,  8  Sup.  Ct.  Rep.  1324;  McClure  v. 
Philadelphia,- W.  &  B.  R.  Co.  34  Md.  532,  d 
Am.  Rep.  345;  Burch  v.  Baltimore  &  P. 
R.  Co.  3  App.  D.  C.  346,  26  L.R.A.  129. 

Lassing,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Mrs.  Josie  McKinley,  sued 
the  Louisville  &  Nashville  Railroad  Com- 
pany and  the  Illinois  Central  Railroad 
Company  for  damages  alleged  to  have  been 
sustained  because  she  was  wrongfully  eject- 
ed from  one  of  the  trains  of    the    Illinois 


he  took  the  wrong  train  by  the  first  return- 
ing train. 

But  in  Finnecran  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  48  Minn.  378,  16  L.R.A.  399,  51 
N.  W.  122,  it  was  held  that  a  person  who, 
after  discovering  that  he  was  on  the  wrong 
train,  voluntarily  left  the  same  in  the  dark 
between  stations,  ceased  to  be  a  passenger, 
and  could  not  recover  for  injuries  sustained 
by  his  falling  into  a  cattle  guard  on  the 
track. 

In  Page  v.  New  York  C.  R.  Co.  6  Duer, 
523  (affirmed  without  discussing  this  ques- 
tion in  24  N.  Y.  699),  it  was  held  that  if 
a  passenger,  by  reason  of  his  own  want  of 
reasonable  care  and  caution  to  obtain  all 
the  requisite  information  as  to  the  route 
28  L.R.A.(N.S.) 


to  be  traveled,  fails  to  change  cars  at  a 
particular  station  and  to  take  cars  going 
to  the  place  to  which  he  has  paid  his  fare, 
and  continues  in  the  cars  in  which  he 
started  and  is  carried  to  another  station, 
the  result  is  to  be  attributed  to  his  own 
negligence,  and  not  to  a  breach  of  duty  or 
contract  on  the  part  of  the  carrier. 

As  to  liability  of  carrier  on  account  of 
misdirection  of  passenger  by  employee,  see 
notes  to  St.  Louis  Soutliwestern  R.  Co.  v. 
White,  2  L.R.A.(N.S.)  110,  and  Mace  v. 
Southern  R.  Co.  24  L.R.A.(N.S.)    1178. 

As  to  passenger's  rights  on  train  which 
does  not  stop  at  his  station,  see  note  to  Mc- 
Donald V.   Central  R.   Co.   2   L.R.A.(N.S.) 
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Central  Railroad  Company  under  the  fol- 
lowing circumatances:  On  November  19, 
1907,  she  purchased  a  ticket  at  Owensboro, 
Kentucky,  entitling  her  to  passage  to  Max- 
well, Tennessee,  by  Nashville.  This  ticket 
was  purchased  at  the  union  station  in 
Owensboro  of  an  agent  who  was  the  joint 
employee  of  the  Louisville  &  Nashville 
Railroad  Company,  the  Illinois  Central  Rail- 
road Company,  and  the  Louisville,  Hender- 
son, ft  St.  Louis  Railroad  Company.  Both 
the  Louisville  k  Nashville  Railroad  Com- 
pany and  the  Illinois  Central  Railroad  Com- 
pany were  operating  lines  from  Henderson 
to  Nashville,  and  the  distance  from  Hen- 
derson to  Nashville  was  practically  the  same 
ovQr  the  respective  lines.  Plaintiff  did  not 
indicate  at  the  time  she  purchased  the  ticket 
which  line  she  desired  to  travel  over,  and 
tiie  agent  in  charge  of  the  station  at  Owens- 
boro, who  sold  her  the  ticket,  routed  her 
over  the  Louisville  &  Nashville  from  Hen- 
derson. She  accepted  this  ticket,  paid  for 
it,  and  shortly  thereafter  took  passage  on 
one  of  the  Louisville,  Henderson,  &  St.  Louis 
trains  for  Henderson.  She  reached  Hender- 
son about  midnight.  Shortly  thereafter  she 
entered  the  ticket  office  at  the  union  station 
at  Henderson  and  told  the  agent  in  charge 
— who  was  likewise  the  employee  of  the 
three  roads  above  designated — that  she  had 
a  ticket  from  Owensboro  to  Nashville,  and 
asked  him  how  long  it  would  be  before  a 
train  would  leave  for  Nashville.  The  agent 
informed  her  that  there  were  two  trains  go- 
ing to  Nashville  that  night,  one  a  Louisville 
&  Nashville  train  and  the  other  an  Illinois 
Central  train,  and  that  either  would  carry 
her  to  Nashville.  She  remained  in  the  de- 
pot until  about  3  o'clock,  at  which  time  she 
boarded  an  Illinois  Central  train.  As  she 
^^as  in  the  act  of  doing  so,  the  brakeman 
asked  her  where  she  was  going,  and  she  re- 
plied Nashville;  whereupon  he  permitted  her 
to  enter  the  car.  After  she  had  traveled 
something  more  than  a  mile  on  said  Illinois 
Central  train,  the  conductor  put  her  off  the 
train  because  she  refused  to  pay  her  fare. 
The  night  was  dark  and  it  was  raining. 
She  was  compelled  to  and  did  walk  back  to 
the  union  station,  a  distance  of  something 
race  than  a  mile,  carrying  her  baggage  and 
a  four-year-old  child. 

These  facts  were  in  substance  set  out  in 
her  petition,  wherein  she  sought  to  recover 
damajres  in  the  sum  of  $2,000  from  the  de- 
fendant companies.  Each  company  filed  a 
peneral  demurrer  to  the  petition.  That  of 
the  defendant  the  Louisville  &  Nashville 
Kailroad  Company  was  sustained  ;  but  as  the 
petition  a  I  leered  that  the  plaintiff,  when  she 
vas  ejected  from  the  train,  had  a  ticket  en- 
titling her  to  passage  over  the  Illinois  Cen- 
tral Railroad  from  Henderson  to  Nashville, 
28  L.R.A.(N.S.) 


the  demurrer  of  the  Illinois  Central  was 
overruled.  It  thereupon  answered,  and,  in 
!  addition  to  traversing  the  material  allega- 
tions of  the  petition,  set  up  the  fact  that  the 
ticket  which  plaintiff  had  did  not  entitle  her 
to  passage  over  the  Illinois  Central,  but 
over  the  Louisville  &  Nashville  Railroad 
from  Henderson  to  Nashville,  and  a  copy  of 
the  ticket  was  set  up  and  described  in  the 
pleading.  With  these  facts  fully  before  it, 
the  court  permitted  the  defendant  the  Illi- 
nois Central  Railroad  Company  to  renew  its 
demurrer,  and  it  was  sustained.  Plaintiff 
declined  to  plead  further,  and  her  petition, 
first  as  to  the  Louisville  &  Nashville  Rail- 
road Company  and  later  as  to  the  Illinois 
Central  Railroad  Company,  was  dismissed. 
She  appeals. 

Two  questions  are  raised  for  determina- 
tion: First.  Does  the  petition  state  a 
cause  of  action  against  either  or  both  de- 
fendants? Second.  Has  plaintiff's  right  of 
appeal  been  lost  or  waived  because  she  failed 
to  object  to  the  motion  to  dismiss  her  pe- 
tition after  the  demurrer  had  been  sustained, 
and  failed  to  except  to  the  ruling  of  the 
court  when  the  judgment  had  been  entered? 

Appellant's  ticket  called  for  passage  over 
the  Louisville  &  Nashville  Railroad  from 
Henderson  to  Nashville,  and,  of  course,  did 
not  entitle  her  to  passage  over  the  lines  of 
the  Illinois  Central.  As  she  had  no  ticket 
entitling  her  to  passage,  and  refused  to  pay 
her  fare,  she  cannot  complain  of  the  action 
of  that  company  in  refusing  to  transport 
her  to  her  destination.  This  court  has  fre- 
quently upheld  the  right  of  carriers  t«)  eject 
passengers  where  they  failed  to  produce  a 
ticket  or  pay  their  fare.  As  said  in  the 
case  of  Flood  v.  Chesapeake  &  O.  R.  Co.  25 
Ky.  L.  Rep.  2135,  80  S.  W.  184:  "One  who 
enters  a  passenger  train  and  refuses  to  pay 
fare  becomes  a  trespasser,  and  may  be  eject- 
ed by  the  conductor."  Of  course,  if,  in 
putting  the  passenger  off  of  the  train,  the 
conductor  uses  any  unnecessary  force,  or 
offers  to  the  passenger  any  insult  or  indig- 
nity (Louisville  &  N.  R.  Co.  v.  Fowler,  123 
Ky.  460,  96  S.  W.  568,  or  ejects  him  from 
the  train  at  a  time  and  place  when  seri- 
ous injury  would  likely  result  to  him 
(Brown  v.  Louisville  &  N.  R.  Co.  103  Ky. 
211,  44  S.  W.  648),  the  company  would  be 
liable, — not  for  putting  him  off,  but  for  the 
manner  in  which  it  was  done.  In  ejecting 
appellant  the  conductor  used  no  force  what- 
ever; nor  was  he  rude  or  insulting  in  his 
manner;  nor  were  the  circumstances  and 
surroundings  such  that,  in  ejecting  her 
where  he  did,  it  was  likely  she  would  re* 
ceive  serious  injury.  She  wanted  to  go  to 
Nashville,  and  it  was  perhaps  really  better 
for  her  that  the  conductor  ejected  her  when 
he  did  rather  than  take  her  to  the  next  sta- 
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tion,  where  it  is  most  likely  that,  on  account 
of  the  lateness  of  the  hour,  she  would  have 
had  no  accommodations  or  place  of  shelter, 
and  would  have  been  compelled  to  wait  un- 
til the  next  day  to  get  a  train  back; 
whereas,  by  walking  the  mile  or  so  back 
to  the  depot,  while  no  doubt  fatiguing,  and 
on  account  of  the  rain  disagreeable,  she  was 
able  to  take  the  train  on  the  Louisville  & 
Nashville  Railroad  for  Nashville  that  night. 
She  made  no  request  that  she  be  not  put 
off  between  stations,  or  that  she  be  carried 
to  the  next  station.  Her  demand  was  that 
she  be  returned  to  the  Henderson  depot 
With  this  request,  of  course,  the  conductor 
could  not  comply,  and  appellee  was  under 
no  duty  to  do  so.  Under  all  the  circum- 
stances, it  was  perhaps  more  convenient  to 
ap])ollant  to  be  put  off  where  she  was  than 
at  any  other  place  along  appellant's  line  of 
road,  unless  she  had  been  carried  to  her 
destination. 

No  ground  of  complaint  being  afforded  her 
by  being  ejected  from  the  train  when,  where, 
and  as  she  was,  if  appellees  or  either  of 
them  were  negligent,  it  was  the  failure  of 
their  agen,ts  at  Owensboro  and  Henderson 
to  properly  instruct  appellant  as  to  how  she 
should  proceed;  and  it  is  upon  this  point 
that  her  counsel  in  the  main  relies.  It  is 
argued  that  the  agent  at  Owensboro  was 
negligent  in  not  telling  appellant  when  he 
sold  her  the  ticket  oyer  which  road  it  routed 
her  and  how  she  must  go.  Undoubtedly,  if 
she  had  asked  such  question,  it  would  have 
been  his  duty  to  have  advised  her,  but  his 
duty  did  not  require  him  to  volunteer  in- 
formation unsought.  Appellant  asked  for 
a  ticket  to  a  certain  point  in  Tennessee  by 
way  of  Nashville.  The  agent  had  the  right 
to  presume  that  she  not  only  knew  where 
she  wanted  to  go,  but  the  way  to  reach  that 
point.  He  sold  her  a  ticket  entitling  her 
to  passage  from  Owensboro  to  Maxwell, 
Tennessee,  over  the  lines  of  the  Louisville  & 
Nashville.  The  ticket,  in  plain  and  unmis- 
takable terms,  showed  that  she  was  routed 
over  the  Louisville  &  Nashville.  He  had  a 
right  to  presume  that  she  could  read,  and 
if  she  could,  and  exercised  any  degree  of 
care  whatever,  she  could  have  easily  in- 
formed herself  as  to  the  road  over  which  she 
would  travel.  Possessed  of  this  information, 
all  that  remained  for  her  to  learn  of  the 
agent  was  the  time  of  the  departure  of  the 
train  from  Owensboro.  This  she  evidently 
learned,  for  it  is  recited  in  her  petition  tliat 
shortly  after  the  purchase  of  the  ticket  she 
boarded  a  train  for  Henderson,  which  place 
she  reached  shortly  after  midnight,  with- 
out accident.  Clearly  the  a^nt  at  Owens- 
boro who  sold  her  the  ticket  cannot  l>e 
charged  with  being  negligent  in  any  respect 
whatever.  Upon  arriving  at  Henderson,  she 
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notified  the  agent  that  she  had  a  ticket  from 
Owensboro  to  Maxwell,  Tennessee,  by  way 
of  Nashville,  and  made  inquiry  when  the 
train  left  for  Nashville.     She  was  told  bv 

• 

the  agent  that  there  were  two  trains^  an 
Illinois   Central   train   and   a   Louisville  L 
Nashville  train,  and  that  either  wbuld  Ukr 
her  to  Nashville.    The  time  of  the  departure 
of  each  was  given  her.    This  was  all  the  in- 
formation she  really  needed  if  she  had  read 
her  ticket,  as  the  ticket  in  her  posaessiun 
called  for  passage    over    the    Louisville  & 
Nashville  Railroad.     When  the  agent   had 
informed  her  of  the  time  of  the  departure  of 
this  train,  she  had  received  all  of  the  infor- 
mation necessary  to  enable  her  to  continue 
her  journey.    If  she  could  not  read  so  as  to 
inform  herself  as  to  which  train  she  must 
take,  upon  being  informed  that  there  were 
two    trains    running    from    Henderson    to 
Nashville,  she  should  have  called  upon  the 
agent  for  information,   and   told  him  that 
she  could  not  read,  and  did  not  know  over 
which  road  her  ticket  routed  her,  or  else 
should  have  exhibited  her  ticket  to  him  and 
asked  him  to  direct  her  what  train  to  take. 
This  slight  care  on  her  part    would    have 
avoided  all  opportunity  for  trouble,  but,  &s 
she  did  neither,  and  the  agent  answered  cor- 
rectly and  accurately  the  question  asked  of 
him,  we  fail  to  see  wherein  he  was  recreant 
in  the  discharge  of  any  duty  owing  to  her. 
The  station  agent's  duty  is  primarily  to  look 
after  the  business  of  his  employer,  and  to 
give  to   prospective   passengers  and  others 
having  business  with  the  road  such   advice 
and  information  relating  to  their  business 
as  is  sought.    We  are  furnished  with  no  au- 
thority  which    places    upon    the    company 
through  its  station  or  ticket  agents  a  duty 
higher  than  that  defined  in  1  Supp.  Am.  k 
Eng.   Enc.  Law,  p.  887,  note  4,  which  re- 
quires that,  on  request  by  a  passenger  or 
prospective  passehger,  it  is  the  duty  of  the 
agent  to  advise  him  of  the  time  of  the  de- 
par  tui*e  of  trains  and  as  to  what  train  he 
should  take.     This  duty  is  entirely  rested 
upon  and  arises  only  when  the  information 
IS   sought  by   the  passenger.     It  need  not 
be  volunteered,  and,  when  it  is  not  sought  or 
requested  by  the  passenger,  the  presumption 
is  that  the  passenger  is  already  informed, 
and  is  not  in  need  of  the  advice  or  infor- 
mation.    No  such  request  was  made  here. 
Appellant  asked  only  as  to  the  time  of  the 
departure  of  the  train  for  Nashville.    Of 
this  she  was  informed  fully.     She  did  not 
advise  the  agent  as  to  what  road  she  de- 
sired  to   travel.      She  did   not  exhibit  her 
ticket  to  him  and  seek  his  advice.    He  had 
no  means  of  knowing  over  what  road  she 
was  routed,  and  hence  he  gave  her  all  of  the 
information  that  it  was  possible  for  him  to 
give  under  the  circumstances,  to  wit,  he  told 
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her  when  the  train  on  each  road  left,  and 
this  information,  with  that  wnich  she  could 
hare  received  bj  reading  her  ticket,  was  am- 
ple to  have  guided  her  aright.  In  failing 
to  give  appellant  information  which  was  not 
sought  and  which  he  could  not  know  was 
needed,  the  agent  at  the  station  at  Hender- 
son violated  no  duty  owing  by  defendants 
or  either  of  them  to  appellant,  and  her  fail- 
ure to  take  the  right  train  and  the  conse- 
quent inconvenience  suffered  was  the  result 
of  her  own  negligence,  for  which  appellees 
are  in  no  wise  responsible. 

The  trial  court  did  not  err  in  holding  that 
the  plaintiff  stated  no  cause  of  action.  It 
is  unnecessary  to  pass  upon  the  other  ques- 
tion raised. 

Judgment  affirmed. 


NORTH   CAROLINA   SUPRBMB 
COXTRT. 

L.  F.  SWAIN,  Appt., 

V. 

C.  R.  JOHNSON  et  al. 
(151  N.  C.  93,  65  S.  E.   619.) 

Contract  —  Inducing  breach  —  liability. 

No  action  lies  to  recover  for  the  loss  of 
his  bargain  by  -^ne  who  had  contracted  to 
purchase  property,  against  another  who  in- 
duced the  vendor  to  break  his  contract  and 
transfer  title  to  him,  unless  the  vendor 
acted  against  his  will  or  contrary  to  his 
purpose  by  coercion  or  deception. 

(September  29,  1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Carteret  County 
granting  a  nonsuit  in  an  action  brought  to 
recover  damages  for  wrongfully  inducing  one 
to  breach  his  contract  with  plaintiff.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abemethy  A  Davis  and  Moore 
'ft  Dunn,  for  appellant: 

Defendant  could  not  prevent  a  sale  by  the 
fraudulent  conspiracy  with  Noble  to  defeat 
the  rights  of  Swain,  without  becoming  liable 
therefor. 

U  Am.  k  Eng.  Enc.  Law,  p.  147;  Eason  v. 
Petway,  18  N.  C.  (1  Dev.  ft  B.  L.)  47; 
Thacker  Coal  ft  Coke  Co.  v.  Burke,  59  W. 
Vt.  253,  5  L.R.A.(N.S.)  1091,  63  S.  E.  161, 
S  A.  ft  E.  Ann.  Cas.  885. 

Messrs.  Simmons,  Ward,  A  Allen,  for 
appellee  Johnson: 

An  action  will  not  lie  against-  a  man  for 
procuring  another  to  break  a  contract,  un- 
1«M  it  is  done  with  malice. 

Jones  V,  Stanly,  76  N.  C.  355;  Haskins  v. 
Royster,  70  N.  C.  601,  16  Am.  Rep.  780; 
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Kichardson  v.  Wilmington  ft  W.  R.  Co.  126 
N.  C.  100,  35  S.  £.  235;  Biggers  v.  Mat- 
thews, 147  N.  C.  299,  61  S.  £.  55. 

It  is  an  exception  to  the  general  rule 
to  allow  a  recovery,  even  where  the  procur- 
ing is  done  with  malice. 

Chambers  v.  Baldwin,  91  Ky.  121,  11 
L.R.A.  545,  34  Am.  St.  Rep.  165,  15  S.  W. 
57. 

Mr.  Thomas  B.  Warren,  for  appellee 
Noble: 

There  must  be  malice  or  fraud  in  the  in- 
ducement to  break  the  contract;  otherwise 
there  can  be  no  remedy. 

Boysen  v.  Thorn,  21  L.R.A.  235,  note. 
Chambers  v.  Baldwin,  91  Ky.  121,  11  L.R.A. 
545,  34  Am.  St  Rep.  165,  15  S.  W.  57 ;  Has- 
kins V.  Royster,  70  N.  C.  601,  16  Am.  Rep^ 
780;  Jones  v.  Stanly,  76  N.  C.  355. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

We  deem  it  unnecessary  to  discuss  the 
seventy  exceptions  set  out  in  the  record,  as 
in  our  opinion  the  whole  6ase  may  be  re- 
viewed in  passing  upon  the  correctness  of 
his  Honor's  ruling  in  granting  the  motion 

Note.  —  Right  of  action  for  damages  for 
induiHng  breach  of  contract. 

This  subject  is  covered  in  a  note  to  Knick- 
erbocker Ice  Co.  V.  Gardiner  Dairy  Co.  16 
L.R.A.(N.S.)  746.  As  to  the  right  to  an 
injunction  to  restrain  a  third  person  from 
inducing  a  breach  of  contract  or  aiding 
therein,  see  note  to  Beekman  v.  Marsters, 
11  L.R.A.(N.S.)  201.  As  to  civil  liability 
for  enticing  servant  to  quit,  see  note  to 
Thacker  Coal  ft  Coke  Co.  v.  Burke,  5  L.R.A. 
(N.S.)  1091.  As  to  civil  liability  for  pro- 
curing discharge  of  employee  or  preventing 
employment,  in  absence  of  conspiracy  or 
concerted  action,  see  note  to  Uuskie  v. 
Griffin,  27  L.R.A.(N.S.)   966. 

It  is  intended  to  include  herein  only  cases 
decided  subsequently  to  the  note  in  16 
L.R.A.(N.S.)   746,  above  referred  to. 

The  doctrine  which,  as  shown  in  the 
foregoing  notes,  is  supported  by  the  weight 
of  authority,  to  the  effect  that  a  third  per- 
son is  liable  for  intentionally  and  malicious- 
ly inducing  a  breach  of  contract,  and  may 
be  restrained  therefrom,  or  from  aiding  in 
such  breach,  is  supported  by  the  cases  which 
have  considered  the  question  subsecjuently 
thereto. 

Thus,  in  Wheeler-Stenzel  Co.  v.  American 
Window  Glass  Co.  202  Mass.  471,  —  L.R.A. 
(N.S.)—,  89  N.  E.  28,  an  action  for  tort 
for  damages  against  a  third  person  for  ma- 
liciously inducing  a  breach  of  a  contract, 
the  court  said  that  it  was  well  settled  that 
it  is  actionable  maliciously  to  induce  an- 
other to  break  his  contract,  and  added  the 
gist  of  the  action  is  maliciously  or  without 
justifiable  cause  inducing  another  to  break 
his  contract. 

In   South    Wales   Miners'    Federation   v. 
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to  nonsuit.  The  plaintiff  contends  that  he 
contracted  with  the  defendant  Noble  to  pur* 
chase  all  the  pine  and  juniper  timber  on  cer- 
tain lands  belonging  to  the  Cox  heirs^  said 
Noble  being  their  attorney  in  fact,  with  pow- 
er to  sell  the  land;  that  the  defendants 
West  and  Johnson  conspired  together,  and 
induced  Noble  to  violate  his  contract  with 
plaintiff  by  purchasing  the  lands  from  No- 
ble for  a  corporation,  the  West  Lumber  Com- 


pany, in  which  West  and  Johnson  are  inter- 
ested; wherefore,  for  such  alleged  tort,  the 
plaintiff  claims  substantial  damage.  The 
principle  of  law  upon  which  plaintiff  founds 
his  right  of  action  is  thus  stated  in  Comyu's 
Digest,  Action  on  Case,  A:  "In  all  cases 
where  a  man  has  a  temporal  loss  or  damage 
by  the  wrong  of  another,  he  may  hare  an 
action  upon  the  case  to  be  repaired  in  dam- 
ages."   The  intentional  causing  such  loss  to 


Glamorgan  Coal  Co.  [1905]  A.  C.  239,  2 
A.  &  K.  Ann.  Cas.  436,  it  is  asserted  by 
Lord  Macnagliten  that  malice,  in  the  sense 
of  spite  or  ill-will,  is  not  the  gist  of  an 
action  by  an  employer  against  third  per- 
sons for  maliciously  inducing  employees  to 
breach  their  contract  of  employment.  The 
doctrine  of  that  case,  however,  is  in  line 
with  the  fore<roing  Massachusetts  case,  the 
only  difference  being  as  to  the  sense  in 
which  the  word  "malice"  is  used.  In  the 
Massachusetts  case  intentionally  inducing 
the  breach  of  a  contract  for  the  purpose  of 
injuring^  another,  rather  than  primarily  to 
benefit  the  person  inducing  the  breacli,  was 
regarded  as  malicious,  while  in  the  English 
case  similar  conduct  was  regarded  as  wrong- 
ful. In  this  case  the  defense  was  made  that 
persons  inducing  the  breach  were  not  ac- 
tuated by  any  ill-will  toward  tlie  em- 
ployer. This  fact  was,  however,  held  to  be 
no  defense  to  an  intentional  interference 
with  contractual  relations,  without  a  suffi- 
cient justification  for  such  interference. 

In  Globe  &  F.  Ins.  Co.  v.  Firemen's  Fund 
Ins.  Co.  (Miss.)  —  L.R.A.(N.S.)  — -  52 
So.  454,  the  court  held  upon  demurrer  that 
a  declaration  stated  a  cause  of  action  by 
alleging  that  defendants  conspired  unlaw- 
fully and  maliciously  to  interfere  with  com- 
plainant's employee  by  intimidating  and 
coercing  him  to  leave  his  employment  for 
the  sole  purpose  of  harming  the  employer. 
In  reaching  this  conclusion  the  court  dis- 
tin^iishcd  between  such  a  state  of  facts, 
and  interference  with  such  a  contract  rela- 
tion for  the  primary  purpose  of  benefitinj; 
the  persons  so  interfering.  Upon  this  point 
it  was  said:  "Under  the  facts  alleged  in 
the  declaration,  it  may  have  been  perfectly 
permissible  for  the  defendants  to  have  em- 
ployed the  agent  of  plaintiff  and  to  pay 
him  better  for  his  services.  They  might 
employ  him,  or  any  number  of  plaintiff's 
agents  similarly  in  the  employ  of  plaintiff, 
without  violating  any  principle  of  lawful 
right,  if  the  object  of  the  employment  was 
in  the  honest  furtherance  of  their  own  busi- 
ness enterprises.  But  the  facts  stated  in 
the  declaration  show  a  determination  to  de- 
stroy and  drive  plaintiff  out  of  business, 
and  the  declaration  alleges  a  conspiracy  for 
this  purpose.  Surely  no  individual  or  cor- 
poration may  maliciously  and  wantonly  set 
about  to  ruin  a  competitor.  As  an  incident 
to  the  advance  of  one's  own  business,  and 
for  the  purpose,  he  has  the  right  to  use  all 
proper  methods,  and  his  competitors  must 
be  able  to  cope  with  his  ingenuities." 

As  suggested  in  the  preceding  case,  not 
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all  interference  by  third  persons  with  con- 
tracts of  others,  which  result  in  their 
breach,  is  an  actionable  wrong.  Such  in- 
terference may  be  justified  on  the  ground 
of  business  competition,  or  that  the  pri- 
mary purpose  was  to  benefit  the  person  in- 
terfering, and  that  injury  caused  thereby 
was  the  result  of  the  exercise  by  him  of  an 
absolute  right. 

Thus,  purchasing  certain  timber  with 
knowledge  that  the  seller  had  contracted 
with  another  to  saw  it,  and  refusing  to 
allow  the  completion  of  such  contract^  will 
not  render  the  purchaser  liable  in  tort,  al- 
though the  contract  for  sawing  was  thereby 
hreached;  and  this  is  true  even  though  the 
motive  of  the  purchaser  was  malicioiia. 
Bigffers  v.  Matthews,  147  N.  C.  299,  61  S. 
E.  55. 

It  is  not  an  actionable  wrong  to  make  a 
second  contract  with  a  promisor,  although 
he  is  known  to  have  had  a  prior  contract 
on  the  same  subject  with  another,  and  the 
rrsult  of  the  second  contract  is  a  breadi 
of  the  prior  one.  Sweeney  ▼.  Smith,  167 
Fed.  385,  affirmed  in  96  C.  C.  A.  91,  171 
Fed.  645. 

And  see  also  Dunshee  ▼.  Standard  Oil 
Co.  (Iowa)  —  L.R.A.(N.S.)  — ,  126  N.  W. 
342,  wherein  a  person  was  held  liable  for 
maliciously  inducing  others  to  cancel  orders 
given  by  hanging  out  a  sign,  the  purpose 
being  not  to  benefit  the  one  inducing  the 
cancelation  of  the  orders,  but  to  injure  the 
person  to  whom  t^he  orders  were  given.  On 
this  point  the  court  remarked  that  "any 
legal  act  done  to  accomplish  real  benefit  to 
the  actor  is  not  actionable,  no  matter  what 
the  motive.  But  the  trend  of  recent  au- 
thority is  to  the  effect  that  if  one  [quoting 
from  the  note  to  State  ex  rel.  Durner  v. 
Huegin,  62  L.R.A.  727],  with  the  'sole  and 
malicious  purpose  of  injuring  another,  and 
without  any  benefit,  interest,  or  pleasure 
.  .  .  to  himself  or  others,  commit  an 
tict  which,  if  done  in  good  faith,  would  bt 
justifiable,  he  is  liable  in  an  action  in 
favor  of  such  other  person  for  the  damages 
he  may  have  sustained  therefrom.'" 

This  doctrine  was  also  recognized  and 
asserted  in  National  Phonograph  Co.  ▼. 
Edison -Bell  Consol.  Phonograph  Co.  96  L. 
T.  N.  S.  218,  which  held  that  a  defendant 
engaged  in  retailing  phonographs  and 
phonographic  goods  was  not  guilty  of  an 
actionable  wrong  in  inducing  another  to 
brcncli  nil  agreement  not  to  resell  goods  pur- 
chased  thereunder  to  the  defendant  at  par- 
ticular discount  prices.  In  reaching  this 
conclusion   the    court    asserted   that  every 
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another,  without  justifiable  cause  and  with 
the  malicious  purpose  to  inflict  it,  is  of  it- 
self a  wrong.  This  principle  has  been  ap- 
plied in  some  jurisdictions  to  the  violation 
of  contracts  for  personal  service,  and  was 
so  applied  in  this  state  in  Haskins  v.  Roy- 
fiter,  70  N.  C.  601,  16  Am.  Rep.  780,  although 
by  a  divided  court.  It  has  been  applied  to 
the  malicious  enticing  away  of  workmen ;  to 
the  loss  of  a  contract  of  marriage  by  means 


of  a  false  and  malicious  letter;  to  ma- 
liciously enticing  and  inducing  a  wife  to 
remain  away  trom  her  husband;  and  to  ma- 
liciously inducing  an  opera  singer  to  aban- 
don her  contract;  but  we  find  no  case  in 
any  court  where  it  has  ever  been  applied  to 
breaches  of  contracts  to  convey  title  to  prop- 
erty. It  is  true  that  in  Jones  v.  Stanly,  76 
N.  C.  356,  it  was  applied  where  the  presi- 
dent of  a  railroad  company  maliciously  pre- 


procuring  of  a  breach  of  contract  did  not 
prive  a  right  of  action.    The  case  reviews  the 
prior  Encrlish  decisions  on  the  subject,  and 
it  is  pointed   out  that  they  involve   inter- 
ferences by  third  persons  with  contracts  for 
personal  services  of  a  particular  character, 
and   the   language   of  Rigby   L.   J.    in   Ex- 
change Teleg.   Co.  v.   Gregory   [1896]    1   Q. 
B.  147,  to  the  effect  that  it  is  not  every 
procuring  of  a  breach  of  contract  that  will 
give  a  right  of  action  is  quoted  with  ap- 
proval.    As  an  illustration  of  a  contract  a 
lireach  of  which  a  third  person  would  not 
l>e  guilty  of  an  actionable  wrong  in  procur- 
ing, it  is  said:     "Sometimes  it  happens  that 
a  lady  having  contracted  to  marry  A  is  in- 
duced to  change  her  mind  and  marry  B,  it 
ninst  be  presumed  upon  a  pressing  invita- 
tion by  him  to  do  so.     If  B  was  aware  of 
the  lady's  previous  engagement  to  A,  can 
A.  instead  of  bringing  an  action  for  breach 
of  promise  against  the  lady,  recover  dam- 
ajies  in  an  action  of  tort  against  her  hus- 
band, B,  upon  the  ground  that  he  has  in- 
terfered   with    a    contractual    relation    be- 
tween the  lady  and  A,  and  induced  her  to 
break  her  contract?     Could  A,   if  he  com- 
menced his  action   soon  enough,  obtain   an 
injunction  aerainst  B  to  restrain  him  from 
procuring  the  lady  to  marry  him?     If  the 
contention  of  the  counsel  of  the  plaintiffs 
before  me  be  correct,  these  questions  would 
have   to   be    answered    in    the    affirmative. 
Again,  suppose  A  is  employed  by  B,  with 
a  stipulation  that  after  the  termination  of 
the  engagement  he  shall  not  enter  into  any 
i^imilar  employment  in  the  same  neighbor- 
hood: then  suppose  A,  being  no  longer  em- 
ployed by  B,  enters  the  service  of  C,  carry- 
ing on  a  similar  business  in  the  same  town, 
can  B  sue  C  for  damages,  and   obtain  an 
injunction    to    prevent    his    employing    A, 
when  he  is  no  longer  in  the  service  of  B? 
We  have  heard  lately  that  publishers,  when 
they  issue  a  book  at  a  net  price,  stipulate 
that  the  booksellers  they  supply  shall  not 
re^^ell  within  six  months  at  less  than  such 
net  price.     Does    anyone   who,   within    six 
months  of  the  publication  of  such   a  book 
at  a  net  price,  asks,  or  if  you  like  induces, 
the  bookseller  to  let  him   have  a  copy  for 
less  than  the  net  price,  render  himself  liable 
to  an  action  at  the  suit  of  the  publisher? 
1  do  not  think  that  any  contract  by  A  witli 
B  merely  not   to   do   a   particular    act   or 
particular  acts — for   instance,   not  to   pur 
chase  gootls  from  or  sell  goods  to  C — con 
''titutes  a   contractual   relation,    though    it 
may  be  a  valid  contract  between  A  and  B." 
Compare   with    Mahonev    v.    Roberts,    86 
28L.R.A.(N.S.) 


Ark.  130,  110  S.  W.  225,  wnerein  a  step- 
son and  the  wife  of  a  person  who,  in  dis- 
posing of  a  business,  contracted  not  to  re- 
engage in  such  business,  were  held  guilty 
of  an  actionable  wrong  in  knowingly  aid- 
ing and  assisting  in  the  breach  of  this  con- 
tract by  engaging  in  that  business  with 
the  covenantor,  and  also  permitting  him  to 
engage  in  the  business  in  their  name. 

And  see  also  Fleckenstein  Bros.  Co.  v. 
Fleckenstein,  24  L.R,A.(N.S.)  913,  wherein 
the  court  restrained  third  parties  from,  in 
the  same  manner,  aiding  and  assisting  a 
covenantor  to  breach  a  similar  covenant. 

A  distinction  has  sometimes  been  made 
between  the  liability  of  a  person  for  ma- 
liciously procuring  the  breach  of  a  con- 
tract, and  for  'maliciously  procuring  the 
termination  of  a  contract  terminable  at 
will  or  procuring  a  breach  of  a  contract  not 
legally  enforceable,  and  in  the  latter  classes 
of  cases  it  has  been  held  that  it  does  not 
amount  to  an  actionable  wrong  to  induce 
the  termination  of  a  contract  terminable  at 
will  or  the  breach  of  a  contract  not  legally 
enforceable. 

Thus,  in  McGuire  v.  Gcrstley,  26  App. 
D.  C.  193,  affirmed  in  204  U.  S.  489,  51  U 
ed.  581,  27  Sup.  Ct.  Rep.  332,  it  was  held 
that  a  third  person  was  not  liable  for  ma- 
liciously inducing  another  to  terminate  a 
contract  of  partnership  which  was  termina- 
ble at  will. 

And  in  Roberts  v.  Clark  (Tex.  Civ.  App.) 
103  S.  W.  417,  the  court  refused  to  apply 
the  doctrine  of  liability  for  maliciously  in- 
ducing a  breach  of  contract  to  an  optional 
contract  for  the  purchase  of  real  estate,  and 
the  real-estate  broker  interested  in  carry- 
ing out  such  contract  was  denied  the  right 
to  recover  from  a  third  person  for  inducing 
its  breach  by  purchasing  the  property  him- 
self, and  thereafter  selling  same  to  the 
original  purchaser.  The  fact  that  there 
was  a  combination  between  such  third  per- 
son and  the  parties  to  the  original  agree- 
ment thereby  to  defeat  the  right  of  the  real- 
estate  broker  to  his  commissions  was  said 
not  to  confer  upon  him  the  right  to  main- 
tain such  an  action. 

And  in  Davidson  v.  Oakes  (Tex.  Civ. 
App.)  128  S.  W.  944,  the  doctrine  of  lia- 
bility for  inducing  a  breach  of  contract  wan 
held  to  have  no  application  to  the  breach  of 
a  contract  unenforceable  at  law;  and  procur- 
ing the  breach  of  such  a  contract,  even  if 
actuated  by  a  malicious  motive,  was  held 
not  to  render  a  third  person  liable  to  the 
i Injured  party.  A.     G.     S. 
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vented  his  company  from  performing  a  con- 
tract of  carriage  of  freight,  and  in  that  case 
Judge  Rodman  says:  "The  same  reasons 
cover  every  case  where  one  person  malicious- 
ly persuades  another  to  break  any  contract 
with  a  third  person."  This  is  but  a  dictum, 
and  in  commenting  on  it  the  supreme  court 
of  Kentucky,  in  a  well-considered  opinion  in 
Chambers  v.  Baldwin,  91  Ky.  121,  11  L.R.A. 
547,  34  Am.  St.  Rep.  165,  15  S.  W.  67,  says: 
"We  have  seen  no  other  case  where  the  doc- 
trine is  stated  so  broadly."  This  Kentucky 
authority,  with  the  voluminous  notes  of  the 
annotator  and  the  numerous  cases  cited, 
supports  fully  the  text  of  Judge  Cooley  that 
*'an  action  cannot  in  general  be  maintained 
for  inducing  a  third  person  to  break  his  con- 
tract with  the  plaintiff;  the  consequence, 
after  all,  being  only  a  broken  contract,  for 
which  the  party  to  the  contract  may  have 
his  remedy  by  suing  upon  it."  Cooley, 
Torts,  2d  ed.  p.  497.  To  this  rule  there 
are  but  two  generally  recognized  exceptions, 
— one  where  servants  and  apprentices  are 
induced  from  malicious  motives  to  leave 
their  master  before  the  te^m  of  service  ex- 
pires, and  the  other  arises  where  a  person 
lias  been  procured  against  his  will,  or  con- 
trary to  his  purpose,  by  coercion  or  decep- 
tion of  another,  to  break  his  contract.  Green 
V.  Button,  2  Cromp.  M.  &  R.  707 ;  Ashley  v. 
Dixon,  48  N.  Y.  430,  8  Am.  Rep.  659.  This 
is  based  upon  the  idea  that  a  person  has  no 
right  to  be  protected  against  competition, 
but  he  has  a  right  to  be  free  from  malicious 
and  wanton  interference  in  his  private  af- 
fairs. If  disturbance  or  loss  comes  as  the 
result  of  competition,  or  the  exercise  of  like 
rights  by  others,  it  is  damnum  absque  in- 
juria.  Walker  v.  Cronin,  107  Mass.  664.  It 
is  only  where  the  contract  would  have  been 
fulfilled  but  for  the  false  and  fraudulent  rep- 
resentations of  a  third  person  that  an  action 
will  lie  against  such  third  person.  Benton 
v.  Pratt,  2  Wend.  385,  20  Am.  Dec.  621,  cit- 
ing Pasley  v.  Freeman,  3  T.  R.  61,  12  £ng. 
Rul.  Cas.  235. 

The  case  of  Ashley  v.  Dixon,  supra,  is 
in  every  respect  similar  to  the  one  under 
consideration.  In  that  case  the  New  York 
court  holds:  "If  A  has  agreed  to  sell  prop- 
erty to  B,  C  may,  at  any  time  before  the 
title  has  passed,  induce  A  to  sell  it  to  hini 
instead;  and  if  not  guilty  of  fraud  or  mis- 
representation, he  does  not  incur  any  lia- 
bility; and  this  is  so  although  C  may  have 
contracted  to  purchase  the  property  of  B. 
B  cannot  maintain  an  action  upon  the  lat- 
ter contract,  as  he  cannot  perform,  and  can 
only  look  to  A  for  a  breach  of  the  former." 
This  doctrine  is  supported  by  abundant  au- 
thority. Cooley,  Torts,  supra;  Otis  v.  Ray- 
mond, 3  Conn.  413 ;  Young  v.  Covell,  8  Johns. 
25,  5  Am.  Dec.  316;  Johnson  v.  Hitchcock, 
28  L.R.A.(N.S.) 


15  Johns.  185;  Gallager  v.  Brunei,  6  Con. 
347 ;  Hutchins  v.  Hutchins,  7  Hill,  104.  Test 
ed  by  these  generally  accepted  principles,  the 
plaintiff  has  entirely  failed,  for  he  does  not 
allege,  and  there  is  not  a  shred  of  evidence 
to  prove,  that  Noble  was  ready  and  willing 
to  perform  his  alleged  contract  with  plain 
tiiT,  but  that  he  was  prevented  against  his 
will  from  so  doing  by  the  false  and  fraudu- 
lent representations  of  West  and  JohnsoD, 
or  either  of  them.  In  fact  it  is  hard  to 
discover  in  the  record  any  evidence  that,  at 
the  time  W'est  is' alleged  to  have -purchased 
the  timber,  the  plaintiff  had  any  subsisting 
contract  with  Noble.  The  latter  had  given 
plaintiff  an  option,  but  it  had  expired.  Then 
Noble  placed  the  deed  with  his  attorney, 
W^ooten,  to  be  delivered  in  case  plaintiff  paid 
the  purchase  money  in  three  days  as  agreei 
which  the  plaintiff  failed  to  do.  Tested  by 
the  dictum  of  Judge  Rodman  in  Jones  v. 
Stanly,  supra,  the  plaintiff  also  fails,  for  un 
der  that  authority,  if  followed,  plaintifT 
must  both  allege  and  prove  malice  upon  the 
part  of  West  and  Johnson,  and  he  fails  as 
to  both.  The  evidence  does  not  disclose  any 
illegal  act  committed  by  either  West  or 
Johnson,  much  less  an  evil  one.  The  latter 
agreed  to  buy  the  timber  from  plaintiff,  who 
then  held  an  option  on  it,  provided  his  at- 
torney, Judge  Shepard,  pronounced  the  title 
good.  He  examined  it  and  pronounced  it 
bad,  and  Johnson  declined  to  purchase.  ^Aft- 
er  plaintiff  had  failed  to  take  up  the  deed 
from  Wooten,  and  pay  the  price  agreed  upon 
between  him  and  Noble,  West  purchased  the 
timber  from  Noble,  and  deposited  the  money 
to  «await  the  perfecting  of  the  title.  It  is 
very  hard  to  discover  in  the  evidence  any 
moral,  much  less'  legal,  wrong  done  the 
plaintiff  by  these  defendants,  or  either  of 
them.  He  lost  the  purchase  of  the  timber, 
not  by  any  fraudulent  practices  of  West  or 
Johnson,  whereby  Noble  was  prevented  from 
selling  to  the  plaintiff,  but  because  lie 
failed  to  pay  Wooten  the  money  for  Noble 
and  take  the  deed  at  the  time  agreed  upon. 
The  judgment  is  affirmed. 


VIRGINIA  SUPREME  COURT  OF  AP- 
PEALS. 

THOMAS  W.  MILLER,  Appt., 

V. 

S.    D.    FERGUSON   et   al. 

(—   Va.   — ,   65   S.    E.  562.) 

Partnership   —   purchase   of  Judgment 
—  set-off. 

One  member  of  a  partnership  organized  for 
a  limited  purpose  may  purchase  with  his 
own  funds  a  judgment  against  his  co- 
partner having  no  connection  whatever  with 
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the  partnership  transaction,  prior  io  the 
institution  of  any  proceedings  affecting  the 
partnership  affairs  or  the  existence  of  any 
funds  out  of  which  the  latter  is  entitled  to 
claim  profits,  and  use  the  same  as  a  set-off 
in  settlement  of  its  accounts. 

(September  9,  1909.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Wythe  County  dis- 
tributing the  proceeds  of  a  sale  of  certain 
partnership  property  contrary  to  his  con- 
tention in  a  suit  to  establish  a  special  part- 
nership.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Soott  A  Buchanan,  for  appel- 
lant: 

Defendants  are  not  entitled  to  use  the 
judgment  as  a  set-off  in  settlement  of  the 
partnership   accounts. 

Bibb  v.  American  Coal  &  I.  Co.  109  Va. 
261,  64  S.  £.  32;  Alexander  v.  Morris,  3 
Call  (Va.)  89. 

Messrs.  Robertson  A  Wingtkeld  and 
Robertson,  Hall,  Woods  A  Jackson,  for 
appellees: 

Defendants  had  as  much  right  to  buy  the 
judgment  against  Miller  as  anyone  else,  and 
in  doing  so  they  were  dealing  at  arm's 
length  and  violated  no  rule  of  law. 

Parsons,  Partn.  p.  204;  1st  Minor,  Real 
Prop.  §  501 ;  McKenzie  v.  Dickinson,  43  Cal. 
119. 

Interests  adverse  to  a  copartner  may  be 
lawfully  acquired  by  a  partner  when  these 
are  outside  the  partnership  affairs,  for  in 
such  transaction  they  are  in  no  sense  con- 
fidential agents  or  trustees  of  one  another. 

30  Cyc.  Law  ft  Proc.  p.  454;  McKenzie  v. 
Dickinson,  supra;  Wheeler  v.  Sage,  1  Wall. 
518,  17  L.  ed.  646;  Latta  v.  Kilboum,  150 
V.  S.  524,  37  L.  ed.  1169,  14  Sup.  Ct.  Rep. 
201. 

Whittle,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  before  us  for  the  second  time. 
The  original  suit  was  brought  by  the  ap- 


pellant, Thomas  W.  Miller,  against  the  ap- 
pellees, Ferguson  and  Terry,  to  enforce  an 
alleged  parol  agreement  between  the  par- 
ties for  the  purchase  of  the  Miller  Hill 
property,  in  the  city  of  Roanoke,  ypon  the 
stipulations  that  Miller  and  Ferguson  were 
to  advance  the  purchase  money,  and  the 
property,  when  acquired,  should  be  divided 
into  lots  and  sold}  and,  after  defraying  ex- 
penses and  refunding  tlie  purchase  price  with 
interest,  the  net  profit  arising  from  the  sale 
was  to  be  shared  equally  by  the  parties. 

The  circuit  court  dismissed  the  bill,  but 
on  appeal  this  court  reversed  the  decree, 
and,  having  established  the  partnership  as 
outlined  above,  remanded  the  case  with  di- 
rections that,  unless  the  parties  in  interest 
could  reach  an  agreement  among  themselves, 
the  circuit  court  should  sell  the  property 
upon  such  terms  as  it  might  prescribe,  and 
dispose  of  the  proceeds  of  sale  in  accord- 
ance with  the  views  expressed  in  the  writ- 
ten opinion  of  this  court.  Miller  v.  Fer- 
guson, 107  Va.  249,  122  Am.  St.  Rep.  840, 
67  S.  E.  649,  13  A.  &  E.  Ann.  Cas.  138. 

The  parties  failing  to  agree,  the  land  was 
sold,  and  it  is  admitted  that  the  net  pro- 
ceeds of  the  sale  amount  approximately  to 
$18,000. 

We  shall  dispose  of  the  contention  of 
the  appellant  that  he  is  entitled  to  the  en- 
tire fund  under  the  former  decision  of  this 
court,  by  the  statement  that  the  circuit 
court  has  correctly  interpreted  the  opinion 
and  decree  of  this  court  in  holding  that 
Miller  "was  a  partner  in  the  land  transac- 
tion in  the  bill  and  proceedings  mentioned, 
and,  as  such,  was  entitled  to  one  third  of  the 
proceeds  of  the  sale  of  the  land,  after  de- 
fraying the  expenses  of  obtaining  the  same 
and  refunding  the  purchase  price  thereof 
with  interest." 

The  sole  question  which  claims  our  atten- 
tion on  this  appeal  arises  upon  the  petition 
of  Ferguson  and  Terry,  in  which  they  seek 
to  offset  the  costs  awarded  Miller  in  this 
court  with  a  judgment  recovered  by  the  Fi- 
delity Loan  ft  Trust  Company  against  him. 


Note,  —  Right  of  one  partner  to  acquire  \ 
individual  claim  against  the  other. 

The  decision  reached  in  the  above  case 
finds  support  in  McKenzie  v.  Dickinson,  43 
Cal.  119,  in  which  it  was  held  that  there 
was  no  principle  of  equity  which  forbade 
one  partner  from  purchasing  with  his  own 
funds  a  judgment  or  other  evidence  of  in- 
debtedness against  his  copartner  in  busi- 
ne«8,  or  forbidding  him  from  enforcing  its 
collection  by  a  levy  upon  or  sale  of  the  in- 
terest of  the  other  in  the  firm  assets.  The 
court  declared  that  the  obligations  of  co- 
partners inter  aese,  whatever  might  be  their 
nature  and  extent,  referred  only  to  the 
conduct  of  the  business  in  which  the  firm 
«8  L.R.A.(N.8.) 


was  engaged,  and,  where  the  partnership 
was  not  engaged  in  purchasing  judgments  or 
other  securities,  whatever  transaction  either 
partner  might  effect  in  that  respect  by  the 
use  of  his  own  private  means  would  be 
for  his  own  benefit,  and  not  for  the  benefit 
of  tlie  firm. 

In  Wheeler  v.  Sage,  1  Wall.  518,  17  L. 
ed.  646,  and  in  Latta  v.  Kilbourn,  150  U.  S. 
624,  37  L.  ed.  1169,  14  Sup.  Ct.  Rep.  201, 
cited  with  McKenzie  v.  Dickinson,  supra, 
in  MiLLEB  V.  Ferguson,  as  supporting  the 
rule  there  laid  down,  the  decision  was  mere- 
ly that  a  partner  might  traflic  outside  the 
8cope  of  the  partnership  business  for  his 
own  benefit  and  advantage. 

«J.  A.  \jt 
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and  to  subject  his  interest  in  the  fund  un- 
der the  control  of  the  court  to  its  satisfac- 
tion. 

That  judgment  was  assigned  by  the  Fidel- 
ity Loay  &  Trust  Company  to  Ferguson  and 
Terry  on  July  10,  1905,  a  short  time  before 
the  institution  of  the  suit  by  Miller  against 
them  to  establish  the  partnership.  Miller, 
in  his  answer  to  the  petition,  denies  that 
the  judgment  is  a  subsisting  lien,  and  at- 
tempts to  show  that  prior  to  the  assign- 
ment the  judgment  had  been  satisfied  by  cer- 
tain transactions  between  himself  and  the 
secretary  and  treasurer  of  the  Fidelity  Loan 
Trust  Company. 

It  would  serve  no  good  purpose  to  trace 
the  history  of  the  negotiations  by  which 
Miller  sought  to  have  the  judgment  declared 
satisfied.  It  is  sufficient  to  say  that  his  ef- 
forts in  that  regard  proved  unavailing,  and 
that  the  evidence  shows  that  the  judgment, 
subject  to  credits  with  respect  to  which  the 
circuit  court  has  directed  an  inquiry,  con- 
stitutes a  valid  lien  upon  his  property. 

But  it  is  insisted  that,  even  though  the 
judgment  be  still  unsatisfied,  the  confiden- 
tial relations  arising  out  of  the  contract  of 
partnership  forbade  that  Ferguson  and 
Terry  should  acquire  a  judgment  against 
their  copartner,  to  be  used  as  a  set-ofT  upon 
the  settlement  of  the  partnership  accounts. 

It  is  true  that  a  relation  of  trust  and  con- 
fidence exists  between  partners  in  respect  to 
their  dealings  with  matters  pertaining  to  the 
partnership;  and  it  is  upon  that  principle 
that  where  one  partner  buys  property  be- 
longing to  the  firm,  or  where  he  buys  a  claim 
against  the  firm,  he  acquires  it  for  the  bene- 
fit of  the  partnership,  and  can  assert  it 
against  the  firm  only  for  the  amount  which 
it  actually  costs  him. 

The  doctrine  is  thus  stated  in  1  Minor  on 
Real  Property,  §  501 :  "It  is  a  general  prin- 
ciple of  equity  no  less  than  of  conscience 
that  a  trustee  should  not  employ  the  prop- 
erty he  holds  in  trust  for  his  own  private 
gain,  but  all  profits  accruing  from  such  em- 
ployment must  be  held  to  redound  to  the  ad- 
vantage of  cestui  que  trust.  Hence,  if  the 
trustee  compounds  a  debt  due  from  the  trust 
fund,  or  buys  it  for  less  than  its  nominal 
amount,  the  benefit  accrues,  not  to  himself 
personally,  but  to  the  fund." 

Still  the  purchase  by  one  partner  with 
his  own  means  of  an  individual  judgment 
against  another  partner  at  a  time  when  no 
funds  had  arisen  out  of  which  the  latter 
was  entitled  to  claim  profits,  is  outside  of 
the  scope  of  the  partnership  business;  and 
whatever  view  may  be  taken  of  such  trans- 
actions from  the  standpoint  of  propriety, 
we  know  of  no  rule  of  law  which  forbids  it. 
The  case  of  Alexander  v.  Morris,  3  Call 
(Va.)  89,  is  relied  on  by  the  appellant  to 
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sustain  the  contrary  doctrine.  The  points 
decided  in  that  case  are  correctly  set  forth 
in  the  syllabus  as  follows:  "A  factor  in- 
debted to  his  principal  at  the  time  cannot 
sell  the  property  of  the  principal  to  pay  in- 
dorsements in  the  course  of  his  factorag?. 
Nor  can  a  factor  buy  up  the  debts  of  his 
principal  at  an  under  rate,  and  claim  credit 
for  the  nominal  amount ;  but  in  such  a  case 
he  will  only  be  allowed  what  he  actuallj 
paid,  although  the  purchase  was  made  aft- 
er the  factorage  had  ceased  and  the  prin- 
cipal had  brought  suit  for  an  account" 

In  Alexander  v.  Morris,  the  factor  had 
been  guilty  of  a  breach  of  trust  in  with- 
holding his  employer's  funds  for  ten  years, 
and  at  the  close  of  a  protracted  litigation 
with  the  principal,  after  his  liability  bad 
been  fixed,  a.  court  of  equity  refused  to  per- 
mit him  to  "trump  up  claims"  against  his 
principal  by  purchasing  outstanding  bills  at 
a  heavy  discount,  and  to  use  them  as  set- 
offs at  their  face  value. 

As  remarked,  the  purchase  by  Ferguson 
and  Terry  of  the  judgment  in  question  was 
made  with  their  individual  means  and  be- 
fore suit  brought  or  profits  accrued,  and 
had  no  connection  whatever  with  the  part- 
nership, which  was  of  an  extremely  limited 
character,  involving  the  single  transaction 
of  buying  the  Miller  Hill  property  for  the 
purpose  of  subdividing  it  into  lots  and  sell- 
ing them  at  a  profit. 

In  30  Cyc.  I^w  &  Proc.  p.  459,  after  treat- 
ing of  prohibited  transactions  between  part- 
ners, it  is  said:  "Interests  adverse  to  a  co- 
partner may,  however,  be  lawfully  acquired 
by  a  partner,  when  these  are  outside  of  the 
partnership  affairs,  for  in  such  transact ion<^ 
they  are  in  no  sense  confidential  agents  or 
trustees  for  each  other." 

This  principle  is  well  sustained  by  au- 
thority. Story,  Agency,  §  125:  McKenzie 
v.  Dickinson,  43  Cal.  119;  Wheeler  v.  Sage, 
1  Wall.  518,  17  L.  ed.  646;  Latta  v.  Kil- 
bourn,  150  U.  S.  524,  37  L.  ed.  1169, 14  Sup. 
Ct.  Rep.  201. 

For  these  reasons  we  are  of  opinion  that 
there  is  no  error  in  the  decree  complained 
of,  and  it  must  be  affirmed. 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

GUARDIAN  TRUST  COMPANY,  Appt., 

V. 

KANSAS    CITY    SOUTHERN    RAILWAY 
COMPANY  et  al. 

(96  C.  C.  A.  285,  17;  Fed.  43.) 

Injunction  —  suit  in  other  court  —  facts 
^conclusjon. 

1.  In  a  suit  in  the  United  States  circuit 

Headnotes  by  Sanbor:^,  Circuit  Judge. 
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«ourt^  founded  on  a  eredi tors'  biM  against 
the  belt  company,  a  debtor,  the  trust  com- 
pAfiY,  a  secured  creditor,  and  others,  the 
soutliem  company,  a  purchaser  at  fore- 
closure sales,  intervened.  The  purpose  of 
the  suit  was  to  apply  the  property  which 
the  trust  company  liad  received  from  the 
belt  company  and  from  others  to  the  pay- 
ment of  the  claims  of  the  creditors  of  the 
latter  company.  The  issue  of  the  state  of 
the  accounts  between  the  trust  company 
and  the  belt  company  had  arisen,  and  they 
had  stipulated  that  there  should  be  an  ac- 
counting between  them  in  the  creditors' 
suit,  and  that  judgment  for  the  amount  due 
should  be  rendered  against  the  party  found 
to  be  the  debtor.  Ihe  belt  company  had 
alleged  that  certain  of  its  promissory  notes 
held  by  the  trust  company  were  void,  and 
prayed  that  they  be  canceled.  The  southern 
company  had  intervened,  and  claimed  the 
property  which  the  trust  company  had  re- 
ceived from  the  belt  company  and  from  the 
other  corporations.  Thereupon  the  trust 
company  brought  three  actions  at  law  in 
a  Btate  court  against  the  southern  company, 
on  the  grounds  that  the  belt  company  was 
Indebted  to  it  upon  the  promissory  notes 
and  upon  an  open  account,  and  that  the 
gulf  company  was  also  indebted  to  it,  and 
that  the  southern  company  had  assumed  and 
agreed  to  pay  to  it  all  these  debts.  Upon 
these  facts  the  southern  company,  upon  a 
dependent  bill  in  the  equity  suit,  secured 
an  injunction  against  the  prosecution  of 
the  actions  at  law  in  the  state  court. 
Held: 

(1)  The  prosecutions  of  the  actions  at 
law  would  not  prevent  the  effectual  deci- 
sion of  the  issues  and  the  administration  of 
the  rights  and  remedies  involved  in  the 
•equity  suit. 

(2)  It  would  not  withdraw  or  interfere 
with  the  legal  custody  of  any  specific  prop- 
•erty  which  the  national  court  had  acquired, 
or  prevent  in  any  degree  its  subsequent  dis- 
position of  that  property. 

(3)  The  trust  company  had  the  legal 
right  to  prosecute  its  actions  at  law  in 
the  state  court,  and  the  issue  of  the  iujuuc- 
tion  was  an  error. 

Same  —  personal  action  for  same  cause. 

2.  The  pendency  in  another  jurisdiction 
of  an  action  in  personam  for  the  same 
cause,  which  involves  no  claim  to  or  lien 
upon  any  specific  property  in  the  posses- 
sion or  under  the  dominion  of  a  national 
court  of  equity,  and  no  issue  of  which  it 
^  acquired  exclusive  jurisdiction,  pre- 
sents no  ground  for  a  dependent  bill  or  an 
injunction  to  stay  the  action  at  law. 

Same  — when  Issued. 

3.  A  court  may,  by  means  of  a  depend- 
ent bill  and  by  the  use  of  injunctions  and 
^its  of  assistance,  prevent  the  prosecu- 
tion in  other  courts  by  the  parties  to  a 
suit  before  it  of  all  subsequent  actions  at 

Note.  —  As  to  injunction  against  action 
orproceeding  in  foreign  court,  see  note  to 
'O'Haire  v.  Bums,  25  L.R.A.(N.S.)   267. 
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law  or  suits  in  equity,  (1)  which  will  pre- 
vent its  effectual  determination  of  the  is- 
sues, and  its  administration  of  the  rights 
and  remedies  of  which  it  has  acquired  ex- 
clusive jurisdiction  in  the  litigation  before 
it,  or  (2)  which  will  withdraw  or.  inter- 
fere with  the  dominion  it  has  acquired  over 
specific  property  to  such  an  extent  that  its 
determination  of  the  controversy  about  it, 
and  the  enforcement  of  its  ultimate  decree 
concerning  it,  may  be  in  any  degree  pre- 
vented. 

Action  —  splitting    cause  —  InJ  unction  — 
laches. 

4.  Where  a  complainant  presents  a  part 
of  the  existing  and  known  facts  which  it 
claims  entitle  it  to  an  injunction,  and  fails 
to  secure  it,  and  subsequently  presents  by 
another  bill  the  other  part  of  those  facts, 
thereby  splitting  its  cause  of  action,  it  ex- 
hibits a  lack  of  diligence  which  is  fatal  to 
the  second  application. 

Appeal  -*  disposition  of  cause. 

5.  Where,  on  appeal  from  an  order  grant- 
ing a  temporary  injunction,  or  appointing 
a  receiver,  it  clearly  appears  that  there  is 
no  equity  in  the  bill,  the  appellate  court 
may  consider  and  determine  that  question 
and  direct  its  dismissal  in  order  to  save 
the  parties  to  the  suit  further  expense*  re- 
sulting from  the  endeavor  to  secure  im- 
possible relief. 

(April  2,  1900.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Missouri,  en- 
joining it  from  prosecuting  certain  actions 
at  law  which  it  had  instituted  in  the  Cir- 
cuit Court  for  Jackson  County,  Missouri. 
Reversed. 

Statement  by  Sanborn,  Circuit  Judge: 
This  is  an  appeal  from  an  order  which 
enjoined  the  Guardian  Trust  Company,  a 
corporation,  from  prosecuting  three  ac- 
tions at  law  against  the  Kansas  City 
Southern  Railway  Company,  another  corpo- 
ration, which  the  trust  company  had  com- 
menced on  March  15,  1905,  March  28, 
1905,  and  July  2,  1906,  in  the  circuit  court 
of  the  county  of  Jackson,  in  the  state  of 
Missouri,  to  recover  personal  judgments 
against  the  southern  company  for  about 
$545,000.  The  first  and  second  actions  were 
founded  upon  the  claim  of  the  trust  com- 
pany that  the  Kansas  City  Suburban  Belt 
Railroad  Company  originally  owed  it  about 
$500,000,  and  that  the  southern  company 
had  assumed  and  agreed  to  pay  that  debt. 
The  third  action  was  based  upon  the  claim 
of  the  trust  company  that  the  Kansas  City, 
Pittsburg,  &  Gulf  Railroad  Company  orig- 
inally owed  it  several  thousand  dollars, 
and  that  the  southern  company  had  assumed 
and  agreed  to  pay  that  debt. 
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The  southern  company  had  succeeded  to 
the  rights  and  had  assumed  the  liabilities 
of  a  committee  of  reorganization  which  had 
purchased  at  foreclosure  sales  in  March, 
1900,  and  in  December,  1901,  the  property 
of  the -gulf  company  and  the  property  of 
the  belt  company,  respectively,  and  it  was  in 
those  years  that  the  trust  company  alleged 
that  its  causes  of  action  against  the  south- 
ern company  accrued.  The  injunction  in 
this  case  was  issued  upon  a  dependent  bill 
filed  on  November  16,  1907,  by  the  southern 
company,  the  belt  company,  and  its  receiver, 
in  a  creditors'  suit  instituted  by  the  Cam- 
bria Steel  Company,  a  judgment  creditor  of 
the  belt  company,  on  September  6,  1900,  for 
the  purpose  of  subjecting  the  property  of 
the  belt  company  to  the  payment  of  the 
judgment  of  the  Cambria  Company,  and  to 
the  payment  of  claims  of  other  creditors  of 
the  belt  company,  similarly  situated.  In 
that  suit  the  Cambria  Company  made  the 
belt  company  and  the  trust  company,  but 
neither  the  gulf  company  nor  the  southern 
company,  parties  defendant,  alleged  that  the 
trust  company  held  the  promissory  notes  of 
the  "belt  company,  and  that  by  the  account 
books  of  the  companies  the  belt  company  ap- 
peared to  be  heavily  indebted  to  the  former 
upon  the  notes  and  upon  open  accounts,  and 
that  the  trust  company  held  a  large  amount 
of  property  which  had  been  delivered  to  it 
by  the  belt  company  to  secure  this  indebted- 
ness, but  that  in  fact  the  belt"  company  was 
not  indebted  to  the  trust  company,  but  the 
latter  owed  the « former,  and  the  Cambria 
Company  prayed  for  an  accounting  between 
the  trust  company  and  the  belt  company, 
for  the  payment  of  any  balance  owing  by  the 
trust  company  to  the  belt  company,  for  the 
application  of  the  property  which  the  trust 
company  had  received  from  the  belt  company 
to  the  payment  of  the  creditors  of  the  lat- 
ter, for  an  injunction,  and  for  other  relief. 
Thereupon  the  court  issued  a  restraining  or- 
der which  forbade  the  trust  company  to  as- 
sign, pledge,  or  dispose  of  any  of  the  prop- 
erty mentioned  in  the  bill.  The  trust  com- 
pany denied  by  its  answer  the  equities  of  the 
bill,  and  prayed  tliat  it  be  dismissed.  On 
November  20,  1901,  the  belt  company,  the 
trust  company,  and  their  receivers,  stipu- 
lated in  the  Cambria  Company's  suit  that 
the  accounting  between  the  trust  company 
and  the  belt  company  should  be  expedited, 
iiiid  that  a  judgment  for  the  amount  found 
due  should  be  rendered  against  the  debtor 
in  that  suit.  The  receivers  of  the  belt  com- 
pany then  filed  a  cross  bill  in  which  they  al- 
leged that  the  promissory  notes  which  evi- 
<lence  a  part  of  the  indebtedness  of  the  belt 
company  to  the  trust  company,  which  the 
latter  company  avers  in  its  actions  at  law 
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was  assumed  by  the  southern  company,  were 
without  consideration,  and  they  prayed  for 
an  accounting,  that  theae  notes  be  delivered 
up  and  canceled,  and  that  they  recover  of 
the  trust  company  the  amount  that  it  should 
be  found  indebted  to  the  belt  company.  The 
trust  company  answered  this  cross  bill  that 
the  notes  were  made  for  a  valuable  and  full 
consideration,  that  the  belt  company  vas 
indebted  to  it  upon  the  notes  and  upon  oth- 
er accounts,  that  the  trust  company  vas 
entitled  to  all  the  property  it  had  ever  re- 
ceived from  the  belt  company;  and  it 
prayed  that  its  title  to  that  property  might 
be  protected,  and  tliat  it  might  have  judg- 
ment against  the  belt  company  and  its  re- 
ceivers for  the  amount  due  it. 

On  February  27,  1905,  under  a  stipula- 
tion with  the  trust  company  and  others,  the 
southern  company  filed  its  intervening  pe- 
tition in  the  Cambria  Company's  case,  and 
on  May  1st  its  amended  intervening  pe- 
tition, wherein  it  set  forth  certain  property 
that  had  been  received  by  the  trust  companv 
at  various  times,  alleged  that  by  virtue  of 
the  foreclosures  of  the  mortgages  of  the  belt 
company,  of  the  gulf  company,  and  of  other 
corporations,  under  which  it  had  become  the 
purchaser,  it  was  entitled  to  some  of  this 
property,  to  the  proceeds  of  anotlicr  part  of 
it,  and  to  the  value  of  still  anotlicr  part 
of  it;  and  it  prayed  for  a  recovei^  there- 
of from  the  trust  company.  The  trust 
company  by  an  answer  denied  all  the  equi- 
ties of  this  intervening  petition,  alleged  that 
the  belt  company  was  indebted  to  it,  that 
the  southern  company  had  assumed  and 
agreed  to  pay  that  indebtedness,  and  prayed 
that  the  intervening  petition  of  the  south- 
ern company  be  dismissed.  Meanwhile  the 
three  actions  at  law  had  been  brought  in 
the  state  court,  and  in  August,  1905.  the 
southern  company  filed  a  bill  in  equity  and 
obtained  a  temporary  injunction  from  the 
court  below  against  the  prosecution  of  the 
first  two  actions  at  law,  and  in  May,  1906, 
the  order  granting  that  injunction  was  re- 
versed by  this  court.  Guardian  Trust  Co. 
v.  Kansas  City  Southern  R.  Co.  76  C.  C.  A. 
615,  146  Fed.  337. 

The  southern  company  answered  in  the  ac- 
tions at  law,  and  in  May,  1907,  it  made  a 
motion  to  stay  the  proceedings  therein  upon 
the  same  grounds  upon  which  the  bill  for 
this  injunction  rests.  The  state  court  de- 
nied the  motion  in  June,  1907,  and  against 
the  protest  of  the  southern  company  upon 
a  second  motion  of  the  trust  company,  and 
after  a  hearing  on  September  14,  1907,  it 
set  the  actions  at  law  for  trial  on  Decem- 
ber 2,  1907.  On  November  36.  1907,  the  bilK 
for  this  injunction  was  filed  by  the  south- 
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ern  company   and   ita  asaistants,   the   belt 
company  and  its  receiver. 

The  transcript  of  the  record  in  this  case 
is  voluminous, — it  comprises  742  printed 
pages, — but  no  other  facts  are  disclosed 
therein  which  can  in  any  way  modify  the 
decision  which  those  that  have  been  recited 
compel. 

Argued  before  Sanborn  and  Adams,  Cir- 
cuit judges,  and  River,  District  Judge. 

Messrs.  John  A.  Sea  and  George  H. 
English,  Jr.,  with  Mr.  Edward  P.  Gates, 

for  appellant: 

The  injunction  was  improvidently  issued, 
because  the  actions  in  the  state  courts 
sought  to  be  enjoined  were  mere  actions  in 
personam,  and  the  effect  of  maintaining 
them  would  not  be  to  disturb  any  property 
which  is  or  could  be  in  the  custody  of  the 
court  in  the  main  case. 

Guardian  Trust  Co.  v.  Kansas  City 
Southern  R.  Co.  76  C.  C.  A.  615,  146  Fed. 
337. 

Complainants  in  the  dependent  bill  are 
guilty  of  laches. 

Bank  of  United  States  v.  Schultz,  3  Ohio, 
61;  Nevada  Nickel  Syndicate  v.  National 
Nickel  Co.  86  Fed.  489 ;  Henry  v.  Travelers' 
Ins.  Co.  45  Fed.  303;  Omaha  v.  Redick,  11 
C.  C.  A.  1,  27  U.  S.  App.  204,  63  Fed.  6. 

'Die  complainants  in  the  dependent  bill 
are  bound  by  the  former  adjudication  in  re- 
spect to  all  the  matters  that  were  or  could 
have  been  litigated  in  that  proceeding. 

21  Am.  ft  Eng.  Enc.  Law,  p.  227;  Pren- 
tice V.  Buxton,  3  B.  Mon.  35;  Hapgood  v. 
Ellis,  11  Neb.  131,  7  N.  W.  845;  Re  ClilTord, 
37  Wash.  460,  107  Am.  St.  Rep.  819,  79 
Pac.  1001;  Gallaher  v.  Moundsville,  34  W. 
Va.  730,  26  Am.  St.  Rep.  942,  12  S.  E.  859; 
Ingraham  ▼.  Dawson,  20  How.  486,  15  L. 
ed.  984. 

Questions  of  expense  do  not  afford  ground 
for  an  interference  of  equity. 

The  Mamie  (Parcher  v.  Cuddv)  110  U.  S. 
742,  28  L.  ed.  313,  4  Sup.  Ct.  kep.  194. 

Messrs.  Samuel  W.  Moore  and  F.  H. 
Wood  for  appellees. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  cause  of  action  in  the  suit  brought 
hy  the  Cambria  Company,  so  far  as  the 
trust  company,  the  belt  company,  and  the 
southern  company  and  their  receivers  are 
concerned,  is  the  misappropriation  by  the 
trust  company  of  property  which  it  received 
from  the  belt  company  and  other  corpora- 
tions, and  the  relief  sought  is  the  recovery 
fj'om  the  trust  company  of  that  property,  or 
0^  its  proceeds,  or  of  its  value.  The  causes 
of  action  in  the  three  cases  in  the  state  court 
are  the  debts  of  the  southern  company  to 
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the  trust  company,  and  the  only  relief  sought 
in  those  actions  consists  of  personal  judg- 
ments against  the  southern  company.  The 
suit  in  equity  is  not  upon  the  same  cause  of 
action  as  any  of  the  actions  at  law.  The 
trust  company  has  not  in  the  equity  suit 
prayed  or  in  any  way  sought  to  obtain  a 
judgment  against  the  southern  company  on 
account  of  any  of  the  causes  of  action  plead- 
ed in  the  actions  at  law  in  the  state  court. 

Counsel  for  the  southern  company  say 
that  the  indebtedness  of  the  belt  company  to 
the  trust  company,  and  the  cancelation  of 
the  notes  which  evidence  a  part  of  that  al- 
leged debt  which  the  trust  company  claims 
was  assumed  by  the  southern  company,  ar«^ 
at  issue  and  will  be  ultimately  determined 
upon  the  accounting  in  the  equity  suit,  and 
they  argue  that  if  those  issues  should  be  de- 
termined against  the  trust  company  in  that 
suit,  there  would  be  no  basis  for  the  alleged 
assumption  of  a  debt  of  the  belt  company 
by  the  southern  company,  or  for  any  ,^udg- 
ments  against  it.  Be  it  so,  but  the  suit  in 
equity  was  brought  and  is  pending  in  the 
United  States  circuit  court  for  the  western 
district  of  Missouri.  The  actions  at  law 
were  subsequently  commenced  and  are  pend- 
ing in  another  jurisdiction, — in  the  cir- 
cuit  court  of  the  county  of  Jackson,  of 
the  state  of  Missouri.  Even  if  the  sub- 
sequent actions  at  law  were  between  the 
same  parties  and  involved  the  same  cause  of 
action,  as  they  do  not,  these  facts  would  fur- 
nish no  ground  for  an  injunction  against 
their  prosecution.  The  existence  of  an  ear- 
lier suit  in  equity  between  the  same  parties, 
for  the  same  cause,  in  one  jurisdiction,  will 
not  sustain  a  plea  in  abatement  or  an  in- 
junction to  stay  the  prosecution  of  a  later 
action  at  law  in  another  jurisdiction,  where 
the  prosecution  of  the  later  action  does  not 
prevent  the  determination  of  the  issues  and 
the  administration  of  the  rights  and  reme- 
dies involved  in  the  former  suit.  Mutual  L. 
Ins.  Co.  V.  Brune  (Mutual  L.  Ins.  Co.  v. 
Harris)  96  U.  S.  688,  593,  24  L.  ed.  737, 
740;  Franklin  v.  Conrad-Stanford  Co.  70  C. 
C.  A.  171,  175,  178,  137  Fed.  737,  741,  744; 
Ogden  City  v.  Weaver,  47  C.  C.  A.  485,  489, 
108  Fed.  564,  568. 

In  the  first  case  there  were  two  claimants 
of  the  moneys,  owing  by  the  insurance  com- 
pany upon  two  policies  of  insurance  is- 
sued to  Brune.  One  of  the  clnimnnts, 
Mrs.  Barry,  brought  a  suit  in  equity  in  the 
supreme  court  for  the  city  and  county  of 
New  York,  against  the  insurance  company, 
Brune,  and  his  assignee,  Whitridge,  in  which 
she  pleaded  her  claim  to  the  money,  and 
prayed  that  the  company  might  be  enjoined 
from  paying  the  amount  due  upon  the  poli- 
cies to  Brune  or  to  Whitridge,  and  that  it 
might  be  compelled  to  pay  it  to  her.    The  in- 
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fiurance  company,  Brune,  and  Whitridge  an- 
swered the  bill,  and  the  parties  made  an 
agreement  in  the  suit  that  the  insurance 
company  should  pay  the  money  into  court, 
where  the  ownership  of  it  should  be  adjudi- 
cated. Thereafter,  and  before  the  adjudica- 
tion, Whitridge  sued  the  insurance  company 
at  law  upon  tlie  policies  for  the  amount  due 
in  the  United  States  circuit  court  for  the 
district  of  Maryland.  Thereupon  the  insur- 
ance company  exhibited  its  bill  in  equity  in 
that  court,  wherein  it  set  forth  the  prior 
suit  in  New  York,  and  prayed  for  an  in- 
junction against  the  prosecution  of  the  sub- 
sequent action  at  law,  but  the  court  refused 
to  issue  the  injunction  and  dismissed  the 
bill,  and  the  Supreme  Court  sustained  its 
action.  That  court  said:  "Certain  it  is 
that  the  plea  of  a  suit  pending  in  equity  in 
a  foreign  jurisdiction  will  not  abate  a  suit 
at  law  in  a  domestic  tribunal.  This  was 
shown  in  a  very  able  decision  made  by  the 
supreme  court  of  Connecticut,  in  Hatch  v. 
Spofford,  22  Conn.  485,  58  Am.  Dec.  433, 
where  the  authorities  are  learnedly  and  logi- 
cally reviewed.  See  also  Colt  v.  Partridge, 
7  Met.  570,  and  Blaiichard  v.  Stone,  16  Vt. 
234.  If,  then,  a  bill  in  equity  pending  in  a 
foreign  jurisdiction  has  no  effect  upon  an  ac- 
tion at  law  for  the  same  cause  in  a  domestic 
forum,  even  when  pleaded  in  abatement;  if, 
still  more,  it  has  no  effect  when  pleaded  to 
another  bill  in  equity,  as  the  authorities 
show,  it  is  impossible  to  see  how  it  can  be  a 
basis  for  an  injunction  against  prosecuting 
a  suit  at  law.  It  follows  that  the  refusal 
of  an  injunction  by  the  circuit  court  was 
not  erroneous." 

In  the  second  case  a  suit  in  equity  had 
been  brought  in  a  state  court  of  Montana  to 
foreclose  a  mortgage,  and  to  procure  a  judg- 
ment against  the  maker  of  the  mortgage  note 
for  the  deficiency  after  the  sale.  The  sale 
had  been  made  and  reported,  and  there  was 
a  docket  entry  that  $8,805.00  remained  un- 
paid upon  the  mortgage  note,  but  no  decree 
or  judgment  had  been  entered  for  this 
amount  against  the  maker  of  the  note,  who 
was  a  party  defendant  in  the  foreclosure 
suit.  The  successor  in  interest  of  the  com- 
plainant in  that  suit  then  brought  an  ac- 
tion at  law  upon  the  note  against  its  maker 
in  the  United  States  circuit  court  for  the 
district  of  Utah  for  the  $8,805.60,  and  re- 
covered. Judge  Marshall  said:  "Lastly,  it 
is  contended  that  the  foreclosure  suit  is  still 
pending  in  the  state  court  of  Montana  for 
the  purpose  of  obtaining  a  deficiency  judg- 
ment, and  that  such  pending  suit  is  ground 
for  abating  this  action.  This  is  an  action 
at  law  in  personam.  It  in  no  way  involves 
anv  interference  with  the  conduct  of  the 
suit  in  the  state  court  of  Montana,  nor  does 
it  afTect  any  property  wnthin  the  jurisdiction 
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of  that  court.  Under  these  circumstances 
it  is  settled  by  the  highest  authority  that 
the  pendency  of  an  action  in  a  state  court  \s 
no  ground  for  abating  an  action  subsequently 
brought  in  a  Federal  court  upon  the  same 
cause  of  action.  Mutual  L.  Ins.  Co.  v.  Bruoc 
(Mutual  L.  Ins.  Co.  v.  Harris)  96  U.  S. 
588,  24  L.  ed.  737;  Stanton  v.  Embrey,  93 
U.  S.  548,  23  L.  ed.  983 ;  Ogden  City  v.  Weav- 
er, 47  C.  C.  A.  485,  108  Fed.  564,  567." 

His  decision  applies  to  the  case  at  bar,  and 
it  was  affirmed  by  this  court. 

In  Ogden  City  v.  Weaver,  47  C.  C.  A 
485,  489,  108  Fed.  564,  568,  the  city  had 
brought  a  suit  in  equity  in  the  district  court 
for  the  third  judicial  district  of  the  state  of 
Utah  against  the  Bear  River  Irrigation  &. 
Ogden  Waterworks  Company,  called  the  ir- 
rigation company,  and  against  the  Bear  Lake 
&  River  Waterworks  &  Irrigation  Company, 
called  the  waterworks  company,  and  it  had 
obtained  an  interlocutory  decree  that  a  cer- 
tain contract  between  the  city  and  Boihwell, 
under  which  the  companies  had  been  furnish- 
ing water  to  the  city,  was  invalid,  and  that 
an  accounting  should  be  had  between  the 
companies  and  the  city  regarding  tbeir  prior 
business  transactions.  In  that  condition  of 
the  equity  suit,  the  receivers  of  the  Irrigs- 
tion  Company,  who  had  succeeded  to  the  in- 
terests of  that  company,  and  were  bound  bv 
all  that  had  been  done  in  the  suit  in  the 
state  court,  commenced  an  action  at  law 
against  the  city  upon  the  Bothwell  contract 
for  water  furnished  to  the  city  thereunder 
by  the  Irrigation  Company.  Counsel  for  the 
city  contended  that  the  action  at  law  must 
be  stayed  on  account  of  the  pendency  of  the 
suit  in  equity,  but  Judge  Thayer,  delivering 
the  opinion  of  this  court  said:  'This  con- 
tention, however,  is  based  upon  a  misconcep- 
tion of  the  character  of  the  present  proceed- 
ing, which  is  an  action  at  law,  in  personam, 
to  recover  a  sum  of  money  due  under  a  con- 
tract. It  is  not  a  case  which  affects  the  ens 
tody  of  any  property  over  which  the  state 
court  has  first  acquired  jurisdiction.  Neith- 
er is  it  a  case  which  involves  any  int<»rfer- 
ence  with  the  orderly  conduct  of  the  litiga- 
tion in  the  state  court.  It  is  simply  one  of 
those  cases,  such  as  frequently  occur,  where 
a  state  court  and  a  Federal  court,  in  the  ex- 
ercise of  a  jurisdiction  which  rightfully  be- 
longs to  each,  are  called  upon  to  determine 
the  same  question;  and  the  fact  that  they 
may  disagree  and  decide  the  question 
differently  in  no  wise  interferes  with 
the  right  of  either  to  proceed.  It  is  well 
settled  that  the  fact  that  a  suit  upon  a 
cause  "of  action  is  p»ending  in  a  state  court 
will  not  sustain  a  plea  of  lis  pendens  to  a 
suit  upon  the  same  cause  of  action,  subse- 
quently filed  in  a  Federal  court." 

It  is  equally  true  that  the  fact  that  a  suit 
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upon  a  cause  of  action  is  pending  in  a  Fed- 
eral court  will  not  sustain  a  plea  of  lis  pen- 
dens to  a  suit  upon  the  same  cause  of  action 
subsequently  filed  in  a  state  court. 

These  decisions  of  the  Supreme  Court  and 
of  this  court  answer  many  arguments  of 
counsel  in  support  of  this  injunction.  They 
establish  the  propositions  that  the  averments 
in  the  equity  suit  of  no  indebtedness  of  the 
Belt  Company,  and  of  the  invalidity  of  the 
Dot^  together  with  the  prayers  for  the  ac- 
counting and  for  the  cancelation  of  t)iese 
notes,  did  not  withdraw  from  the  jurisdic- 
tion of  the  state  court  or  prevent  the  trial 
in  that  court  of  the  issue  of  debt  or  no  debt 
in  the  subsequent  actions  at  law  therein,  for 
that  question  was  adjudged  in  the  Cases  of 
Bnine  and  of  Ogden  City ;  that  the  fact  that 
the  remedy  at  law  is  not  as  complete,  prompt 
and  adequate  as  the  remedy  in  equity,  by  an 
accounting  or  otherwise,  is  no  ground  for  an 
injunction  against  the  prosecution  of  the  ac- 
tions at  law  in  another  jurisdiction,  for  that 
question  was  adjudged  in  the  Ogden  City 
Case,  and  if  that  fact  would  sustain  such  an 
action,  then  no  action  at  law  for  the  same 
cause  as  a  prior  suit  in  equity  could  be  main- 
tained, for  the  remedy  by  the  latter  is  al- 
ways more  complete,  adequate,  and  effective 
than  the  remedy  at  law ;  that  the  stipulation 
between  the  belt  company  and  the  trust  com- 
pany, that  an  accounting  between  them 
should  be  had,  and  a  judgment  against  the 
debtor  should  be  rendered  in  the  suit  in  equi- 
ty, filrnishes  no  reason  for  enjoining  the 
prosecution  of  the  subsequent  actions  at  law, 
for  that  question  was  adjudicated  in  the 
Case  of  Brune,  where  there  was  a  similar 
agreement  between  the  parties  to  the  action 
at  law.  By  so  much  the  more  is  the  stipula- 
tion in  this  case  ineffectual,  because  the 
southern  company  was  not  a  party  to  it,  nor 
to  the  Cambria  Company's  Case  at  the  time 
the  stipulation  was  made. 

Coimsel  contend  that  the  restraining  order 
of  September  6,  1900,  forbade  the  actions  at 
law.  But  the  limit  of  the  restraint  upon  the 
trust  company  by  that  order  was  "from  in 
any  manner,  directly  or  indirectly,  selling, 
transferring,  assigning,  pledging,  or  other- 
wise disposing  or  parting  with  the  posses- 
sion or  control  of,  any  of  the  property,  as- 
sets, notes,  stocks,  bonds,  claims,  and  de- 
mands mentioned  and  referred  to  in  the  bill 
of  complaint;"  and  it  in  no  manner  pro- 
hibited the  trust  company  from  collecting, 
by  suit  or  otherwise,  any  of  the  notes,  ac- 
counts, or  claims  there  mentioned.  It  did 
not  require  the  trust  company  to  permit  the 
statute  of  limitations  to  run  upon  its  caus- 
fs  of  action  against  the  southern  company  or 
others. 

Counsel  invoke  the  conceded  rules  that  a 
^urt  may,  by  means  of  a  dependent  bill  and 
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by  the  use  of  injunctions  or  writs  of  assist- 
ance, prevent  the  prosecution  by  the  parties 
to  a  suit  before  it  of  subsequent  actions  at 
law  or  suits  in  equity,  (1)  which  will  pre- 
vent  its  effectual  determination  of  the  issues 
and  its  administration  of  the  rights  and 
remedies  of  which  it  has  acquired  exclusive 
jurisdiction  in  the  litigation  before  it  (Shar- 
on V.  Terry  [C.  C]  1  L.R.A.  572,  13  Sawy. 
387,  36  Fed.  337;  Starr  v.  Chicago,  R.  I.  & 
P.  R.  Co.  [C.  C]  110  Fed.  3;  French  v.  Hay 
[French  v.  Stewart]  22  Wall.  260,  22  L.  ed. 
857 ;  Harkrader  v.  Wadley,  172  U.  S.  148,  43 
L.  ed.  399,  19  Sup.  Ct  Rep.  119;  Dietzsch 
v.  Huidekoper  [Kern  v.  Huidekoper]  103  U. 
S.  494,  26  L.  ed.  497),  or  (2)  which  will 
withdraw  or  interfere  with  the  legal  custody 
of  specific  property  which  it  has  acquired, 
so  that  its  determination  of  the  controversy 
about  it  and  the  enforcement  of  its  decree 
concerning  that  property  may  be  in  any  de- 
gree prevented  (Farmers'  Loan  ft  T.  Co.  v. 
Lake  Street  Elev.  R.  Co.  177  U.  S.  51,  61, 
44  L.  ed.  667,  671,  20  Sup.  Ct.  Rep.  564 ;  Peck 
v.  Jenness,  7  IIow.  612,  12  L.  ed.  841;  Free- 
man V.  Howe,  24  How.  450,  16  L.  ed.  749; 
Moran  v.  Sturges,  164  U.  S.  256,  38  L.  ed. 
981,  14  Sup.  Ct.  Rep.  1019;  Central  Nat 
Bank  v.  Stevens,  169  U.  S.  432.  42  L.  ed. 
807,  18  Sup.  Ct.  Rep.  403;  Williams  v. 
Neely,  69  L.R.A.  232,  67  C.  C.  A.  171,  185, 
134  Fed.  1,  16;  Barber  Asphalt  Paving  Co. 
V.  Morris,  67  L.R.A.  761,  66  C.  C.  A.  55,  58, 
132  Fed.  945,  948;  Lang  v.  Choctaw,  O.  &  G. 
R.  Co.  87  C.  C.  A.  307,  160  Fed.  355,  360; 
Sullivan  v.  Algrem,  87  C.  C.  A.  318,  160 
Fed.  366,  370;  Gates  v.  Bucki,  4  C.  C.  A. 
116,  124,  12  U.  S.  App.  69,  63  Fed.  961, 
969). 

But  the  prosecutions  of  the  actions  at  law 
in  question  in  this  case  cannot  in  any  way 
prevent  the  effective  determination  of  the  is- 
sues or  the  administration  of  the  rights  and 
remedies  involved  in  the  suit  in  equity  in 
the  national  court,  nor  cai\  it  interfere  with 
the  legal  custody  of  the  specific  property  of 
which  that  court  has  jurisdiction.  The  lia- 
bility of  the  southern  company  to  pay  the 
debts  which  the  trust  company  alleges  in  the 
actions  at  law  it  has  promised  to  pay  is  not 
in  issue,  and  cannot  be  determined  in  the 
suit  in  equity,  and  the  state  court  has  no 
jurisdiction  over  and  cannot  interfere  in 
those  actions  in  personam  with  the  specific 
property  which  is  the  subject  of  the  litiga- 
tion in  the  Federal  court.  This  case  falls 
far  within  the  unquestioned  rule  that  the 
pendency  in  a  state  or  other  court  of  an  ac- 
tion in  personam  which  involves  no  claim  to 
or  lien  upon  specific  property  in  the  posses- 
sion or  under  the  dominion  of  a  national 
court  of  equity,  and  no  issue  of  which  that 
court  has  acquired  exclusive  jurisdiction, 
presents  no  ground  for  a  dependent  bill  to 
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stay  it.  Stanton  v.  Embrey,  93  U.  S.  648, 
564,  23  L.  ed.  983,  984;  Standley  v.  Roberts, 
8  C.  C.  A.  305,  314,  19  U.  S.  App.  407,  59 
Fed.  836,  844;  Barber  Asphalt  Paving  Co.  v. 
Morris,  supra;  Merritt  v.  American  Steel- 
Barge  Co.  24  C.  C.  A.  630,  535,  49  U.  S. 
App.  85,  79  Fed.  228,  233;  Green  v.  Under- 
wood. 30  C.  C.  A.  102.  164,  57  U.  S.  App. 
635,  86  Fed.  427,  429;  Hughes  v.  Green,  28 
C.  C.  A.  637,  639,  84  Fed.  833,  836 ;  Hubing- 
er  V.  Central  Trust  Co.  36  C.  C.  A.  494,  490, 
94  Fed.  788,  790;  Ogden  City  v.  Weaver,  47 
C.  C.  A.  485,  492,  108  Fed.  664,  668;  Balti- 
more A  O.  R.  Co.  V.  Wabash  R.  Co.  67  C.  C. 
A.  322,  324,  119  Fed.  678,  680;  Ball  v.  Tomp- 
kins (C.  C.)  41  Fed.  486,  490;  Guardian 
Trust  Co.  V.  Kansas  City  Southern  R.  Co. 
76  C.  C.  A.  615,  618,  146  Fed.  337,  340. 

There  is  another  objection  to  this  injunc- 
tion. The  issue  of  it  was  not  a  matter  of 
right.  It  rested  in  the  discretion  of  the 
court,  not  in  its  arbitrary  whimsical  will, 
but  in  its  sound  judicial  discretion,  informed 
and  directed  by  the  principles,  rules,  and 
practice  of  equity  jurisprudence.  The  good 
faith  and  the  reasonable  diligence  of  the 
moving  party  and  his  probable  irreparable 
injury  if  the  injunction  was  not  issued  were 
indispensable  conditions  to  the  decision  that 
it  should  issue.  The  actions  at  law  which 
were  enjoined  were  commenced  in  the  state 
court  in  March,  1905,  and  in  July  1906.  In 
the  month  of  August,  1905,  the  southern 
company  filed  its  first  bill  to  enjoin  the 
prosecution  of  the  first  two  actions,  and  ob- 
tained an  order  for  a  temporary  injunction, 
which  was  reversed  by  this  court  in  Mav, 

1906.  At  the  time  it  filed  this  first  bill  all 
the  facts  which  it  now  claims  entitle  it  to 
this  second  injunction  existed  and  must  have 
been  known  to  it,  but  it  failed  to  plead  them. 
In  May,  1907,  the  southern  company  made  a 
motion  in  the  state  court  to  stay  the  prog- 
ress of  the  actions  at  law  upon  the  same 
grounds  which  it.  presented  to  the  court  be- 
low in  the  present  bill,  and  the  state  court 
denied  its  motion.  In  September,  1907,  that 
court  set  the  actions  at  law  pending  in  it 
for  trial  upon  the  motion  of  the  trust  com- 
pany on  December  2,  1907.    On  November  16, 

1907,  the  present  bill  was  filed,  and  for  the 
first  time  the  southern  company  prayed  the 
court  below  to  stay  those  actions  for  the 
reasons  now  urged,  which  had  existed  during 
all  the  time  after  March,  1905.  The  failure 
of  that  company  to  present  these  reasons  in 
its  former  bill,  the  splitting  of  its  cause  of 
action  for  this  injunction  which  that  failure 
wrought,  the  unnecessary  delay  and  expense 
thereby  imposed  upon  the  litigants  in  this 
suit,  establish  such  a  deleterious  lack  of  dili- 
gence as  appeals  with  compelling  force  to  the 
discretion  of  a  court  of  equity  to  deny  such 
an  injunction.  And  when  to  this  inexcusable 
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and  expensive  delay  is  added  the  fact  that 
the  trust  company  had  the  undoubted  legal 
right  to  prosecute  these  actions  at  law,  so 
that  no  legal  injury  could  result  to  th« 
southern  company  therefrom,  the  conchisioo 
is  irresistible,  not  only  that  the  injunction 
was  erroneously  issued,  but  that  there  «a« 
no  equity  in  the  supplemental  bill  upjn 
which  it  is  founded. 

Where,  on  an  appeal  from  an  order  graDl- 
ing  or  continuing  a  temporary  injunction, 
or  from  an  order  appointing  a  receiver,  th« 
equity  of  the  bill  is  challenged,  and  the  at- 
tack upon  it  appears  to  be  well  founded,  the 
power  is  conferred,  and  the  duty  is  impos<Ki. 
upon  the  appellate  court  to  consider  it,  and 
if  it  is  of  the  opinion  that  the  relief  sougbt 
by  the  bill  cannot  be  granted,  to  so  decide, 
and  thus  to  save  the  parties  to  the  suit  fur* 
ther  expense  resulting  from  the  endeavor  to 
secure  impossible  relief.  Smith  v.  Vulcan 
Iron  Works,  165  U.  S.  518,  524,  41  L.  ed.  810, 
812,  17  Sup.  Ct.  Rep.  407;  Highland  Ave,  k 
Belt  R.  Co.  v.  Columbian  Equipment  Co.  ItiS 
U.  S.  627,  630,  42  L.  ed.  605,  606,  18  Sup. 
Ct.  Rep.  240;  Cabaniss  v.  Reco  Min.  Co.  51 
C.  C.  A.  190,  192,  116  Fed.  318,  320;  Chi- 
cago  Wooden  Ware  Co.  v.  Miller  Ladder  Co. 
66  C.  C.  A.  517,  621,  133  Fed.  641,  545;  Ar- 
kansas Southeastern  R,  Co.  v.  Union  Saw- 
mill Co.  83  C.  C.  A.  224,  231,  154  Fed.  304, 
311;  Mann  v.  Gaddie,  88  C.  C.  A.  1,  15S 
Fed.  42,  48 ;  Shubert  v.  Woodward,  92  C.  C. 
A.  509,  167  Fed.  47. 

The  order  for  the  issue  of  the  injunction 
must  be  reversed,  and  the  cape  must  be  re- 
manded to  the  court  below,  with  directions 
to  dismiss  the  supplemental  bill  for  want 
of  equity;  and  it  is  so  ordered. 

And  it  is  further  ordered  that  the  man- 
date in  this  case  issue  ten  (10)  days  after 
the  filing  of  this  opinion. 


/)     COIiORADO  SVPREMS  COrRT. 

FRANK  C.  YOUNG,  Appt., 

V. 

VIRGINIA  KIMBER. 
(44  Colo.  448,  98  Pac.  1132.) 

3foney  had  and  received  —  demand. 

1.  No  demand  is  necessary  before  insti- 
tution of  a  suit  to  recover  money  collected 
by  defendant  for  plaintiff. 

Note,  -«  Demand  as  a  condition  of  ar» 
tion  to  recover  money  collected  by  on 
agent. 

This  note  does  not  include  cases  where  it 
appeared  that,  instead  of  the  money  bein^ 
collected  by  the  agent,  it  was  placed  in  hi« 
hands  by  the  principal  himself,  for  invest- 
ment or  other  purposes.     The  eases  dealing 
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[nterest  ^  allowance  —  statute. 

2.  Interest  cannot  be  allowed  for  the  re- 
tention of  money  vexatiously  withheld,  in 
the  absence  of  a  statutory  provision  for  its 
allowance. 

(Noyember  16,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  the  City  and 
C'oun^  of  Denver  in  plaintiff's  favor  in  an 
action  brought  to  recover  money  alleged  to 
have  been  collected  by  defendant  for  plain- 
tiff.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Daniel  Sayer  and  Charles  R. 
Bell,  for  appellant: 

Plaintiff  was  not  entitled  to  interest. 

Hoblit  T.  Bloomington,  71  111.  App.  204; 


Thompson  ▼.  Fullinwider,  5  111.  App.  551; 
Adams  Exp.  Co.  v.  Milton,  74  Ky.  49; 
Franklin  County  v.  Layman,  145  111.  138, 
33  N.  E.  1094;  Patrick  v.  Perryman,  52 
111.  App.  514;  Supply  Ditch  Co.  v.  Elliott, 
10  Colo.  331,  3  Am.  St.  Rep.  686,  15  Pac. 
691. 

A  demand  was  necessary  before  institu- 
tion of  suit. 

Reina  v.  Cross,  6  Cal.  31;  Greenfield  v. 
The  Grunnell,  6  Cal.  68;  Walrath  v.  Thomp- 
son, 6  Hill.  540. 

Mr.  J.  A.  Bentley  also  for  appellant. 

Messrs.  Thomas,  Bryant,  Sb  1j»q^  and 
William  P.  Malburn,  for  appellee: 

A  tender  having  been  made,  interest  fol- 
lows as  a  matter  of  course. 

Redington  v.  Chase,  34  Cal.  666;  Helena 


with  the  question  whether  demand  is  neces- 
sary to  recover  money  collected  by  a  sheriff, 
constable,  or  other  public  officer,  although 
closely  related  to  those  here  included,  have 
been  expressly  excluded  from  this  note. 

According  to  the  weight  of  authority,  and 
contrary  to  YouNO  v.  Kimbee,  demand  is 
necessary  before  institution  of  a  suit  to  re- 
cover money  collected  by  an  agent  for  his 
principal. 

Cases  which  have  so  held  or  recognized 
this  rule  are  Sally  v.  Capps,  1  Ala.  121; 
Cummins  ▼.  McLain.  2  Ark.  402  (money  col- 
lected by  attorney  through  another  agent) ; 
Sevier  v.  HoUiday,  2  Ark.  512  (attorney)  ; 
Palmer  v.  Ashley,  3  Ark.  75  ( attorney ) ; 
Taylor  v.  Spears,  6  Ark.  381,  44  Am.  Dec. 
519;  Warner  v.  Bridges,  6  Ark.  385;  Leake 
T.  Sutherland,  25  Ark.  219;  Armstrong  v. 
Smith,  3  Blackf.  251;  Judah  v.  Dyott,  3 
Blackf.  324,  25  Am.  Dec.  112  (money  col- 
lected bv  factor)  ;  English  v.  Devarro,  5 
Blackf.  588;  Phillips  v.  Wills,  2  Ind.  325; 
Black  V.  Hersch,  18  Ind.  342,  81  Am.  Dec. 
362  (money  collected  by  attorney) ;  Pierse 
T.  Thornton,  44  Ind.  235  (attorney);  Hed- 
dens  V.  Younglove,  46  Ind.  212;  Kyser  v. 
Wells,  60  Ind.  261 ;  Dodds  v.  Vannoy,  61  Ind. 
89;  SUte  ex  rel.  Buskirk  v.  Sims,  76  Ind. 
328  (attorney)  ;  Babb  v.  Babb,  89  Ind.  281; 
Claypool  V.  Gish,  108  Ind.  424,  9  N.  £.  382 
(attorney)  ;  Goben  v.  Phillips,  12  Ind.  App. 
629,  40  N.  E.  929;  Whinery  v.  Brown,  30 
Ind.  App.  276,  75  N.  E.  605  (attorney)  ; 
Alexander  v.  Jones,  64  Iowa,  207,  19  N.  W. 
113;  Staples  v.  Staples,  4  Me.  532  {^obiier 
■tatement  that,  until  after  demand,  attor- 
bpy  was  not  liable  to  his  principal) ;  Cock- 
ill  v.  Kirkpatrick,  9  Mo.  697 ;  Beardslce  v. 
^  yd,  37  Mo.  180  (attorney) ;  Anderson  v. 
ulme,  5  Mont.  295,  5  Pac.  865;  Burns  v. 
ilUbury,  17  N.  H.  66  (factors);  Taylor  v. 
Ilat«i,  5  Cow.  376  (attorney) ;  Ex  parte 
F«*r(ru8on,  6  Cow.  596  (attachment  against 
Ittorney)  ;  Rathbun  v.  Ingalls,  7  Wend.  320 
lattnmey) ;  Sears  v.  Patrick,  23  Wend.  528; 
ley  T.  Betts,  24  Wend.  203  .( factor ) ; 
ys  T.  Stone,  7  Hill,  128  (foreign  fact- 
s'; Brink  v.  Dolsen,  8  Barb.  337  (action 
recover  proceeds  from  factors)  ;  Walradt 
Bdajnard,  3  Barb.  584  (attorney;)  Cott- 
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rell  v.  Finlayson,  4  How.  Pr.  242  (attach- 
ment against  attorney) ;  Banner  v.  D*Auby, 
34  Misc.  525,  69  N.  Y.  Supp.  891  (attor- 
ney) ;  Satterlee  v.  Frazer,  2  Sandf.  141  (at- 
torney) ;  Grinnell  v.  Sherman,  38  N.  Y.  S. 
R.  687,  14  N.  Y.  Supp.  544  (attorney); 
Grover  v.  Clark,  Wright  (Ohio)  350  (JFac- 
tor)  ;  Krause  v.  Dorrance,  10  Pa.  462,  51 
Am.  Dec.  496  ( attorney )  ;  Madden  v.  Watts, 
59  S.  C.  81,  37  S.  E.  209;  Hall  v.  Peck,  10 
Vt.  474  (factor). 

This  rule  has  also  been  recognized  in  the 
following  cases,  although  the  main  question 
at  issue  was  whether  the  statute  of  limita- 
tions had  run  against  the  action  to  recover 
the  money  collected:  Kimbro  v.  Waller,  21 
Ala.  376  (collection  of  money  by  attorney) ; 
Taylor  v.  Spears,  8  Ark.  429 ;  Denton  v.  Em- 
bury, 10  Ark.  228  (attorney);  Jett  v. 
Hempstead,  25  Ark.  462;  Whitehead  v. 
Wells,  29  Ark.  99  (attorney) ;  Leigh  v.  Wil- 
liams, 64  Ark.  165,  41  S.  W.  323  (attor- 
ney); Voss  V.  Bachop,  5  Kan.  59  (attor- 
ney) ;  Green  ▼.  Williams,  21  Kan.  64  (at- 
torney living  in  other  state) ;  Roberts  v. 
Armstrong,  1  Bush,  263,  89  Am.  Dec.  624 
(attorney)  ;  Cord  v.  Taylor,  5  Ky.  L.  Rep. 
852  (attorney)  ;  Baird  v.  Walker,  12  Barb. 
298  (factors)  ;  Walden  v.  Crafts,  2  Abb. 
Pr.  301  (foreign  factor);  Waring  v.  Rich- 
ardson, 33  N.  C.  (11  Ired.  L.)  77;  Moore 
V.  Hyman,  34  N.  C.  (12  Ired.  L.)  38;  Hy- 
man  v.  Gray,  49  N.  C.  (4  Jones,  L.)  165; 
Jones  V.  Woods,  70  N.  C.  447;  Bryant  v. 
Peebles,  92  N.  C.  176  (attorney);  Lever  v. 
Lever,  1  Hill,  Eq.  62;  Gardner  v.  Peyton,  5 
Cranch,  C.  C.  663,  Fed.  Cas.  No.  5,234  (at- 
torney) ;  Sneed  v.  Hanly,  Hempst.  659,  Fed. 
Cas.  No.  13,136  (attorney);  Topham  v. 
Braddick,   1   Taunt.   672    (factor). 

It  is  to  be  observed  by  way  of  precaution, 
however,  that  this  note  does  not  purport 
to  cover  the  general  question  as  to  when 
limitation  commences  to  run  against  ac- 
tions of  this  kind,  and  the  above  cases  are 
cited  simply  for  tlieir  bearing  on  the  gener- 
al question  whether  demand  is  a  condition 
of  the  action.  Whether,  even  upon  the  as- 
sumption that  demand  is  a  condition  of  the 
right  to  bring  tlie  action,  limitation  will 
commence  to  run  after  the  lapse  of  reason- 
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V.  Turner,  3G  Ark.  580;  Berthold  ▼.  Rey- 
burn,  37  Mo.  587;  Levan  v.  Sternfeld,  55  N. 
J.  L.  41,  25  Atl.  854;  Freeman  v.  Fleming, 
5  Iowa,  460;  Smith  v.  Anders,  21  Ala.  783; 
The  Good  Hope,  40  Fed.  608;  Chapman  v. 
Burt>  77  111.  337. 

Bailey,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  action  alleged  that 
the  plaintiff  was  the  owner  of  certain  bonds 
issued  by  the  Gunnell  Gold  Mining  &  Mill- 
ing Company,  that  upon  the  1st  day  of  Jan- 
uary, 1900,  there  were  interest  coupons  due 
thereon  amounting  to  $1,295;  that  the  In- 
ternational Trust  Company  of  Denver  was 
in  possession  of  the  bonds  and  coupons  for 
plaintiff,  and  delivered  them  to  the  defend- 


ant for  collection;  and  that  apon  the  8ih  of 
January,  1900,  the  defendant  oollected  for 
the  use  and  benefit  of  the  plaintiff  the  son 
of  $1,295  oh  account  of  these  coupons.  He 
seventh  paragraph  of  the  complaint  is  u 
follows:  "That  said  defendant,  having  re- 
ceived said  sum  of  $1,295,  for  the  use  aod 
benefit  of  this  plaintiff,  and  for  and  on  ber 
account,  then  and  there  promise^i  and  agreed 
to  pay  the  same  to  her  upon  demand;  jet 
the  plaintiff  says  that,  though  frequeoily 
so  demanded,  the  said  defendant  has  hereto- 
fore failed,  neglected,  and  refused,  and  still 
fails,  neglects,  and  wholly  refuses,  to  paj 
the  said  sum  of  money  or  any  part  or  por- 
tion thereof  to  this  plaintiff."  The  defend- 
ant filed  an  answer,  in  which  he  admitted  all 
of  the  allegations  of  the  complaint  except 


able  time  in  which  to  make  the  demand,  and 
before  actual  demand  is  made,  is  not  within 
the  scope  of  this  note. 

In  Burton  v.  Collin,  3  Mo.  315,  it  was 
said :  "It  is  well  settled  that  an  agent  who 
receives  money  or  property  for  his  prin- 
cipal, or  a  factor  who  sells  goods  or  prop- 
erty, or  receives  goods  or  property  which  re- 
main unsold,  is  not  liable  to  an  action  until 
the  money,  goods,  or  property  has  been  de- 
manded, or  an  account  of  sales,  where  the 
goods  or  property  has  been  sold." 

In  Ferris  v.  Paris,  10  Johns.  285,  it  was 
held  that  a  factor  or  consignee  apprising  his 
principal  of  the  sale  of  goods  consigned  to. 
him  may  wait  to  receive  directions  as  to  the 
mode  of  remitting  the  proceeds,  and  he  is 
not  liable  to  an  action  until  a  default  on  his 
part. 

In  Cooley  v.  Betts,  supra,  where  an  action 
was  brought  for  the  recovery  of  the  proceeds 
for  goods  sold,  the  court  took  occasion  to 
say:  "I  am  not  disposed  to  deny  that  there 
may  be  a  sound  distinction  between  an  ac- 
tion for  not  accounting,  and  an  action  for 
not  paying  over  the  proceeds  of  the  goods. 
It  is  the  duty  of  an  agent  to  render  an 
account  of  his  transactions  to  his  principal 
within  a  reasonable  time;  and  when  it  ap- 
pears that  he  has  neglected  to  do  so,  an 
action  for  not  accounting  may,  perhaps,  be 
maintained  without  a  demand.  But  here 
there  was  no  evidence  to  show  that  the  de- 
fendants had  not  rendered  an  account.  And 
besides,  the  action  is  for  not  paying  over  the 
proceeds  of  the  goods, — the  special  counts 
being  laid  out  of  the  case, — and  in  such 
an  action  it  is  necessary  to  show  a  demand 
or  instructions  to  remit." 

In  Roberts  v.  Armstrong,  supra,  it  waa 
said  that  an  attorney's  liability  rests  upon 
the  principle  of  his  agency  for  his  client; 
and  it  would  seem  to  be  in  opposition  to  the 
very  nature  of  the  trust  imposed  by  hit* 
agency  to  hold  him  liable  to  an  action  for 
money  collected  by  him  until  after  a  re- 
fusal on  his  part  to  pay  it  over. 

It  must  be  said,  however,  that  a  diversity 
of  opinion  does  exist  on  this  question,  for 
a  number  of  cases,  in  accordance  with 
YouNO  V.  KiMBER,  havc  held  that  it  is  not 
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necessary  before  institution  of  a  suit  t^ 
recover  money  collected  by  an  agent,  lliit 
seems  to  have  been  recognized  in  Shepbeni 
V.  Crawford,  71  Ga.  458  (money  collt?cted 
by  attorney)  ;  Looney  v.  Dooney,  116  Mas:j. 
283  (money  collected  on  insurance  policy): 
Merchants'  Bank  v.  Rawls,  21  Ga.  289 
(money  collected  by  bank  president). 

In    Tinkham    v.   Heyworth,    31    111.   519. 
there   is  an  obiter  statement  to  the  effect 
that  an  attorney  who  collects  money  for  hi^ 
client  must  pay  it  over  immediately,  with 
out  demand. 

So,  in  Coffin  v.  CoflSn,  7  Me.  298,  where  the 
question  was  as  to  when  limitations  com 
menced  to  run  against  an  action  to  recover 
from  an  attorney  money  collected,  the  c«>urt, 
after  calling  attention  to  the  fact  that  th« 
statement  in  regard  to  demand,  made  in 
Staples  V.  Staples,  supra,  was  merely  obitvr. 
continued:  "Any  impressions  received  as  !.« 
the  necessity  of  a  demand  upon  an  attomey 
for  money  collected  by  him,  before  he  can  be 
considered  as  liable  to  an  action,  will  be  re- 
moved by  the  present  opinion.  Indeed,  we 
are  satisfied,  on  further  examination  of  the 
subject,  that  we  are  not  authorized  to  dis- 
tinguish an  attorney  from  other  agents,  and 
that  the  language  used  by  the  court,  even  if 
applied  exclusively  to  that  case,  could  not 
be  sanctioned  as  correct." 

And  see  Hawley  v.  Sage,  35  Conn.  52,  in- 
fra, also  set  out  in  the  YotiKO  Cask. 

In  New  York,  although  the  earlier  ca*^ 
uniformly  held  that  demand  was  neces«ar>- 
to  recover  money  collected  by  an  agent,  the 
courts  soon  showed  a  tendency  to  depan 
from  that  rule ;  but  in  doing  'so,  some  ot 
them,  at  least,  attempted  to  distinguish  the 
earlier  cases,  while  others,  although,  as  far 
as  the  facts  are  concerned,  not  necessarily 
opposed  to  those  cases,  at  least  used  lan- 
guage broad  enough  to  deny  the  rule  altt>- 
srether. 

In  Lillie  v.  Hoyt,  5  Hill,  395,  40  Am. 
Dec.  360,  the  court,  after  reviewing  the  ear- 
lier New  York  cases,  and  saying  that  the 
utmost  that  those  cases  established  is  thai 
a  foreign  factor  and  an  attorney  at  law,  art' 
not  liable  until  request,  held  that,  so  far 
as  a  mere  collecting  agent  is  concerned,  it 
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this  serenth  paragraph,  which  was  denied. 
In  a  separate  defense  he  pleads  certain  mat- 
ters which  are  not  material  to  this  contro- 
rersv,  as  we  shall  presently  see,  and  this  is 
also  true  of  plaintiff's  replication.  When 
the  matter  came  on  for  trial  in  the  district 
court,  the  plaintiff  read  the  pleadings  to  the 
jur}',  and  stated  that  she  was  willing  to  rest 
her  case  upon  the  admiissions  contained  in 
defendant's  answer.  Defendant  likewise 
stated  that  he  was  willing  to  rest.  The 
plaintiff  then  called  defendant  to  the  wit- 
ness stand,  and,  after  having  asked  him 
some  preliminary  questions,  defendant's 
counsel  objected  to  the  testimony  being  tak- 
en, for  the  reason  that  both  sides  had  rested, 
and  any  testimony  which  plaintiff  would 
be  entitled  to  introduce  would  be  in  rebuttal 


of  that  which  defendant  had  introduced.  De- 
fendant not  having  introduced  any  testi- 
mony, there  was  nothing  to  rebut.  Plaintiff 
admitted  the  correctness  of  this  contention 
and  withdrew  the  witness.  Plaintiff  then 
moved  tliat  the  j\iry  be  instructed  to  re- 
turn a  verdict  for  plaintiff,  and  defendant 
moved  for  a  nonsuit.  The  court  instructed 
the  jury  to  return  a  verdict  for  plaintiff  in 
the  sum  of  $1,695.08,  upon  which  verdict 
judgment  was  rendered.  All  that  portion 
of  the  verdict  in  excess  of  $1,295  was  for 
interest. 

The  important  question  presented  in  this 
record  is  as  to  whether  or  not  it  is  necessary 
to  make  a  demand  upon  a  party  who  has  re- 
ceived money  for  the  use  of  another  before 
an  action  may  be  maintained  to  recover  the 


is  his  duty  to  pay  over  within  a  reasonable 
time;  and  if  he  does  not  do  so,  the  princi- 
pal may  maintain  an  action  for  money  col- 
lected, without  any  previous  demand. 

In  Mills  v.  Mills,  116  N.  Y.  80,  21  N.  E. 
714,  the  Question  arising  as  to  whether  the 
statute  of  limitations  had  run,  it  was  held 
that  demand  on  the  part  of  the  plaintiff 
was  not  necessary  to  recover  the  surplus  re- 
maining in  a  brother's  hands  after  he  had 
fully  reimbursed  himself  out  of  the  pro- 
ceeds of  the  sale  of  lands  which  had  been 
absolutely  deeded  to  him  to  cover  debts  ow- 
ing him  by  the  former.  The  court  in  thie 
case  said:  ''When  money  is  received  by  one 
to  and  for  the  use  of  another,  under  such 
circumstances  that  it  is  his  duty  at  once  to 
pay  it  over,  then  an  action  for  money  had 
and  received  may  be  brought  to  recover  it, 
without  any  demand." 

To  the  same  effect  are  Wood  v.  Young, 
141  N.  Y.  211,  36  N.  E.  193  (collecting  of 
insurance  money  by  brother),  and  Hickok 
y.  Hickok,  13  Barb.  632  (collecting  money 
on  note  by  person  not  an  attorney  or  foreign 
factor). 

In  the  last  ^wo  cases  the  question  of  de- 
mand arose  also  in  connection  with  the 
statute  of  limitations. 

In  Re  Cole,  34  Hun,  320,  also  concerning 
the  running  of  the  statute  of  limitations,  it 
was  held  that  demand  is  not  necessary  on 
the  part  of  a  wife  to  recover  from  her 
husband's  estate  money  which  had  been 
paid  to  him  "for  the  use  and  benefit  of  his 
wife,"  The  court  said:  "The  test  of  the 
necessity  for  a  demand  is  whether  it  was 
then  and  there  the  legal  duty  of  the  hus- 
hand  to  pay  this  money  to  his' wife.  It  was 
her  money,  and  not  his.  He  received  it  for 
her  use  and  benefit,  and  not  for  his  own.  He 
kept  the  money  that  was  her  due.  If  he 
could  lawfully  withhold  it  from  her,  it 
must  be  by  virtue  of  some  understanding  or 
contract  with  her,  and  none  is  shown.  Such 
contract  or  understanding  exists  in  the  case 
of  a  deposit  of  money  with  a  bank,  or  a 
special  deposit,  to  be  gratuitously  kept  and 
returned  in  specie.*' 

So,  in  Pluramer  v.  Bankers'  Surety  Co. 
52  Misc.  97,  101  N.  Y.  Supp.  529,  where  an 
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action  was  brought  to  hold  the  sureties  of 
an  auctioneer  liable  on  his  bond,  it  was  held 
that  it  was  not  necessary  to  prove  demand 
of  the  auctioneer  for  the  money  collected  by 
him  upon  the  sale  of  goods. 

And  see  the  cases  cited  in  the  Young 
Case. 

Exceptions  to  general  rule. 

Although,  as  was  above  stated,  the  general 
rule  is  that  demand  is  necessary  before  in- 
stitution of  a  suit  to  recover  money  col- 
lected by  an  agent,  from  the  very  nature  of 
the  question  there  must  exist  many  circum- 
stances which  will  dispense  with  the  necessi- 
ty of  demand. 

Thus,  in  Krause  v.  Dorrance,  10  Pa.  462, 
51  Am.  Dec.  496,  supra,  the  court  took  oc- 
casion to  say  that  circumstances  may  exist 
which  will  dispense  with,  the  necessity  of  de- 
mand. As,  when  the  attorney  has  been 
guilty  of  fraud  or  malpractice,  or  of  cul- 
pable negligence  in  not  giving  notice  of  the 
receipt  of  the  money  in  a  reasonable  time; 
or  wnen  he  puts  in  a  sham  plea  for  delay; 
or  when  he  exhibits  a  manifest  desire  to 
baffle  the  plaintiff,  and  withhold  from  him 
his  just  demand. 

In  Clark  v.  Moody,  17  Mass.  146,  the  law 
in  regard  to  whether  demand  is  necessary 
to  recover  from  a  factor  the  money  col- 
lected as  the  proceeds  of  sales  was  laid  down 
as  follows :  "Generally  the  consignor  of  goods 
accompanies  his  consignment  with  direc- 
tions how  to  apply  the  proceeds;  either  to 
pay  them  over  to  a  third  person,  or  to  re- 
mit in  bills,  or  in  merchandise,  or  in  specie, 
or  to  hold  them  to  answer  his  future  orders; 
and  in  these  cases  there  can  be  no  difficulty. 
For  the  factor  cannot  be  liable  until  he  has 
actually  or  impliedly  broken  his  orders.  I 
say  impliedly,  for  if  the  factor  should  be- 
come bankrupt  or  insolvent,  with  the  goods 
of  the  principal,  or  their  proceeds,  in  his 
hands,  so  that  he  is  disabled  from  remitting 
them  or  otherwise  appropriating  them  ac- 
cording to  the  instructions  of  the  principal, 
there  seems  to  be  no  reason  why  an  action 
would  not  immediately  lie  against  him,  by 
analogy  to  the  common- law  principle,  that 
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same.  There  is  apparently  a  great  diversity 
of  opinion  on  this  question  among  the  courts 
of  last  resort.  This  diversity  is  more  ap- 
parent than  real,  however;  each  case  seem- 
ingly having  been  determined  upon  its  own 
peculiar  facts.  Upon  receiving  the  money, 
it  was  defendant's  plain  duty  to  have  re- 
mitted it  to  the  plaintiff.  There  was  an  im- 
plied contract  upon  the  part  of  the  defend- 
ant that  upon  the  receipt  of  the  money  he 
would  deliver  it  to  plaintiff,  and  a  party  is 
usually  bound  to  perform  his  contracts  with- 
out being  first  requested  so  to  do,  unless 
there  be  an  express  stipulation  to  the  con- 
trary. We  are  inclined  to  believe  that  no 
demand  was  necessary  before  the  institution 
of  the  suit.  That  belief  is  supported  by  the 
following  authorities:  In  Howard  v.  France, 


43  N.  Y.  593,  it  was  said  by  Mr.  Judge  Al> 
len:  "It  is  the  duty  of  one  who  has  re- 
ceived money  to  the  use  of  another  to  par 
it  over ;  and  no  demand  is  necessary  by  ihf 
latter  before  action."  "No  demand  is  wc- 
essary  before  bringing  an  action  for  monty 
received  to  plaintiff^s  use,  where  it  wz* 
the  duty  of  the  defendant  to  have  remitied 
it."  Stacy  v.  Graham,  14  N.  Y.  492.  A,  B, 
O,  and  D  were  proprietors  of  a  fishery,  and 
B,  who  was  called  agent,  treasurer,  and 
clerk,  received  the  money  for  the  sale  of  the 
fish,  made  the  disbursements,  and  kept  tbe 
accounts.  The  accounts  were  settled  and  a 
balance  struck  in  favor  of  the  proprietors, 
but  B  omitted  to  pay  to  D  the  balance  that 
belonged  to  him.  Held,  that  D  might  main- 
tain an  action  in  assumpsit  against  B,  to 


when  a  duty  is  to  arise  upon  a  demand,  and 
the  party  liable  has  disabled  himself  from 
performing,  the  necessity  of  a  demand  ceases. 
And  if  this  were  not  so,  creditors  here,  who 
could  not  for  a  long  time  cause  a  demand 
to  be  made,  would  have  no  opportunity  of 
securing  themselves  out  of  the  effects  of  the 
factor  in  this  country;  while  creditors  of  a 
different  description,  but  not  more  meritori- 
ous, would  meet  with  no  impediment  in  se- 
curing their  debts.  The  practice  here  has 
conformed  to  this  principle;  for  many  in- 
stances are  known  to  have  occurred,  of  ac- 
tions brought  and  sustained  against  factors 
in  foreign  countries,  although  no  demand 
had  been  previously  made  upon  them  to  ren- 
der an  account.  And  it  is  probably  upon 
this  ground,  if  at  all,  that  a  principal  may 
prove  his  claim  against  his  factor,  under  a 
commission  of  bankruptcy  in  England,  al- 
though no  demand  had  been  made  upon 
him;  so  that  the  debt  was  contingent,  ac- 
cording to  the  general  liability  of  factors. 
.  .  .  It  is  also  the  duty  of  factors  to  ac- 
count to  their  principals  in  a  reasonable 
time,  without  any  demand,  in  cases  where  a 
demand  would  be  impracticable  or  highly 
inconvenient;  so  that  a  factor  abroad,  who 
should  receive  goods  to  sell,  without  special 
directions  as  to  the  mode  of  remittance, 
would  be  held,  according  to  the  course  of 
business,  to  give  his  principal  information 
of  his  progress  in  the  transaction ;  and  if  he 
should  neglect  unreasonably  to  forward  his 
account  to  his  employer,  this  negligence 
would  be  a  breach  of  his  contract,  and  sub- 
ject him  to  an  action.  So,  if  he  should  render 
an  untrue  account,  even  without  any  inten- 
tion of  fraud,  claiming  greater  credit  than  he 
was  entitled  to,  so  that  the  balance  shown 
was  not  true,  we  conceive  the  principal 
would  have  a  right  of  action,  without  a  de- 
mand. For  he  would  not  be  obliged  to 
submit  to  such  charges  as  the  factor  should 
choose  to  make,  or  to  wait,  perhaps  at  the 
risk  of  his  debt,  until  his  agent  should 
voluntarily  correct  his  account,  and  ac- 
knowledge a  just  balance.  But  if  the  factor 
should  receive  and  sell  the  goods,  without 
any  special  orders  as  to  remittance,  upon 
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an  understanding,  express  or  implied,  that 
he  is  to  hold  the  proceeds  to  the  order  of  his 
principal,  and  he  does  nothing  in  violaticn 
of  those  orders,  or  to  disable  himself  from 
complying  with  them  when  they  shall  be 
received,  and  transmits  a  true  account  of 
sales,  in  &  reasonable  time,  according  to  the 
course  of  business,  and  is  ready  to  remit 
or  answer  'drafts  upon  him,  we  think  that 
no  action  will  lie  against  him  for  the  bal- 
ance in  his  hands.  For  his  contract  is  U^ 
sell  and  render  an  account,  and  he  ought  not 
to  be  held  to  remit  at  his  -own  risk ;  and  be 
cannot  remit  at  the  risk  of  his  principal,  un- 
less  in   compliance   with    instructions." 

It  has  accordingly  been  held  that  when 
an  agent  wrongfully  converts  the  money  col- 
lected to  his  own  use,  an  action  will  lie  for 
the  recovery  of  the  money  without  any  d^ 
mand  therefor  before  suit  brought.  Terrell 
V.  Butterfield,  92  Ind.  1. 

So,  in  Moore  v.  Garner,  101  N.  C,  374,  7 
S.  E.  732,  demand  was  held  not  necessary  tn 
recover  money  collected  by  an  agent,  where 
he  did  not  apply  the  money  to  the  payment 
of  certain  judgments,  as  he  was  instructtti 
to  do. 

In  Dever  v.  Branch,  18  Tex.  615,  it  was 
held  no  demand  was  necessary  to  recover 
from  an  agent  the  money  collected  on  a  sale 
of  cattle,  where,  contrary  to  the  principal** 
instructions,  the  cattle  had  been  driven  t>> 
a  certain  city,  and,  in  selling  them,  had 
been  united  with  a  drove  belonging  to  a 
third  person. 

In  Brazier  v.  Fortune,  10  Ala.  516,  it  was 
held  that  one  whose  agency  consists  of  plac- 
ing a  claim  in  the  hands  of  an  attorney  f<^T 
collection,  but  who  in  fact  collects  the  money 
himself,  is  not  entitled  to  insist  on  demand 
previous  to  a  suit  against  him  for  -the 
money. 

But  the  mere  fact  that  the  agent  tak« 
notes  payable  to  himself,  in  discharge  of  the 
sum  due  to  his  principal,  is  not,  by  itself. 
such  evidence  of  a  conversion  as  will  dis- 
pense with  proof  of  a  demand.  Eidd  v. 
King,  5  Ala.  84. 

There  are  cases  closely  related  to  the 
above,  but  which,  for  the"  reason  that  they 
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recover  the  balance,  without  first  making  a 
special  demand  of  payment.  Robinson  v. 
Williams,  8  Met.  454.  S.  H.,  the  holder  of 
a  promissory  note  made  by  W.  for  $500,  in- 
dorsed it  to  J.  H.,  who,  at  the  same  time, 
gave  the  following  receipt:  "When  S.  U. 
shall  pay  me  his  note  of  $100,  given  by  him 
this  day  to  me,  then  I  will  deliver  up  to 
him  a  note  of  $500,  which  he  has  indorsed 
over  to  me."  W.  paid  his  note  to  J.  H.,  and 
iiubsequently  both  S.  H.  and  J.  H.  died.  It 
was  held  that,  upon  tlie  payment  of  W.'s 
note,  the  law,  without  any  act  upon  the  part 
of  J.  H.,  applied  so  much  of  the  account  as 
was  necessary  in  payment  of  the  note  of  S. 
H.;  that  the  residue  might  be  recovered  by 
the  administrator  of  S.  H.  as  money  had  and 
received  to  his  use;  that  such  action  might 


be  maintained  without  a  special  demand. 
Hunt  v.  Nevers,  35  Pick.  500,  26  Am.  Dec. 
616.  In  that  case  the  court  al«o  said: 
'*Upou  the  subject  of  interest,  we  can  per- 
ceive nothing  to  take  this  case  out  of  the  or- 
dinary rule  that  where  money  is  payable  on 
demand,  and  there  is  no  contract  or  usage 
requiring  it,  and  the  defendant  is  not  a 
wrongdoer  in  acquiring  or  detaining  it,  in- 
terest is  to  be  computed  from  the  service  of 
the  writ  only."  In  Hawley  v.  Sage,  16  Conn. 
52,  it  appears  that  Hawley,  the  plaintiff, 
had  in  his  hands  a  draft  of  the  bank  of 
Charleston,  South  Carolina,  on  the  Union 
Bank  of  New  York,  in  his  favor,  for  $1,000, 
two  thirds  of  which  was  his  and  the  other 
belonged  to  the  defendant.  Defendant  took 
this  draft  to  collect,  and,  when  collected, 


('annot  be  said'  to  be  actions  for  money  col- 
lected, have  not  been  included  within  this 
note. 

Such  a  case  is  Etter  v.  Bailey,  8  Pa.  442, 
where  it  was  held  that  the  unauthorized  sale 
of  stoves  which  came  into  the  agent's  hands 
was  a  conversion  which  rendered  him  liable 
in  trover  without  a  demand. 

So,  when  an  agent,  instead  of  selling 
shares  on  commission,  as  he  was  authorized 
to  do,  exchanged  them  for  other  property, 
be  was  guilty  of  conversion,  and  excused  the 
principal  from  proof  of  demand  before  bring- 
ing suit.     Haas   v.   Damon,   9    Iowa,   589. 

A  similar  case  is  Ainsworth  v.  Partillo,  13 
Ala.  460,  where  it  was  held  that  the  act 
of  an  agent  instructed  to  sell  a  house,  in 
exchanging  it  for  another,  is  a  conversion, 
and  he  becomes  liable  to  the  owner  for  the 
value  of  the  house,  without  a  demand. 

If  the  agent  denies  his  liability  to  the 
principal,  and  thus  shows  that  a  demand 
would  be  fruitless,  the  principal  is  relieved 
from  the  duty  of  making  it.  Hammett  v. 
Brown,  60  Ala.  498;  Cox  v.  Delmas,  99  Cal. 
104,  33  Pac.  836  (denial  by  attorney  that  he 
collected  money  as  agent) ;  Bogle  v.  Gordon, 
3!)  Kan.  31,  17  Pac.  857  (denial  by  partner, 
after  dissolution  of  partnership  and  money 
collected,  that  other  party  had  right  in  any 
■part  of  it,  and  concealing  from  him  that 
money  was  collected) ;  Howard  v.  France, 
43  N.  Y.  693;  Walradt  ▼.  Maynard,  3  Barb. 
584  (denial  by  attorney  of  liability  to  pay, 
and  setting  up  claim  exceeding  amount 
collected)  ;  VVaddell  v.  Swann,  91  N.  C.  108; 
King  V.  Foscue,  91  N.  C.  116;  Wiley  v. 
Logan,  95  N.  C.  358;  Tillotson  v.  McCrillis, 
11  Vt  477. 

In  Taylor  v.  Armstead,  3  Call  (Va.)  200, 
relative  to  a  demand  and  refusal  neces- 
sary to  maintain  a  suit  for  the  recovery  of 
money  received  by  an  attorney,  the  court 
said^  that  defendant,  by  appearing  and  con- 
testing the  claim,  rendered  it  unnecessary 
that  further  proof  with  regard  thereto 
should  be  stated  in  the  record. 

In  Judith  Inland  Transp.  Co.  v.  Williamfl, 
36  Mont.  26,  91  Pac.  1061,  it  was  held  that 
no  formal  demand  was  necessary  where  the 
«f:cnt  claimed  that  he  had  fully  paid  the 
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principal  all  money  collected,  and,  instead 
of  being  indebted  to  the  principal,  the  prin- 
cipal was  indebted  to  him. 

A  case  holding  to  the  same  effect  is  Bogle 
V.  Gordon,  39  Kan.  31,  17  Pac.  857,  where 
the  agent  concealed  the  fact  of  collection, 
and  claimed  the  money  as  his  own. 

In  Love  v.  Hoss,  62  Ind.  255, -it  was  held 
that  a  real  estate  broker  who  agrees  with 
the  owner  of  land  to  sell  such  land  for  a 
certain  price,  but  who,  in  making  the  sale, 
sells  for  a  larger  price,  which  he  conceals 
from  his  principal,  is  liable  to  the  principal 
for  the  excess  recovered  by  him,  without 
previous  demand. 

To  the  same  effect  is  Heimbach  v.  Wein- 
berg, 18  Mich.  48  (concealment  by  agent 
from  principal  that  he  had  collected  more 
than  a  certain  amount  covered  by  a  note)  ; 
Wooster  v.  Nevills,  73  Cal,  58,  14  Pac.  390 
(dividends  collected  on  stock  fraudulently 
retained  by  agent  for  their  sale). 

And  where  so  long  a  time  has  elapsed 
since  the  collection  of  the  money  by  an 
agent  as  will  rebut  the  presumption  that 
payment  has  been  delayed  by  reason  of  the 
want  of  safe  and  convenient  means  of  trans- 
mission, or  because  of  some  other  good  and 
sufllcient  cause,  and  that  the  collector  still 
considers  himself  as  entitled  to  no  more 
than  enough  reasonably  to  compensate  him 
for  his  services,  and  will  pay  it  over  on 
demand,  then  neither  law  nor  reason  re- 
quires that  before  the  agent  can  be  sued  for 
his  nonfeasance,  he  should  be  requested  to 
do  what  his  conduct  sufliciently  indicates 
his  determination  not  to  do.  Bedell  v. 
Janney,  9  111.  193. 

To  the  same  effect  are  Chapman  v.  Burt, 
77  111.  337  (money  collected  by  attorney); 
Dodge  v.  Perkins,  9  Pick.  368;  Eaton  v. 
Welton,  32  N.  H.  352  (failure  of  factors  in 
distant  part  of  country  to  account  for  pro- 
ceeds within  a  reasonable  time). 

In  Langley  v.  Sturtevant,  7  Pick.  214,  it 
was  also  held  that  if  a  foreign  factor  neg- 
lects for  an  unreasonable  time  to  render  an 
account,  a  demand  on  the  part  of  the  prin* 
cipal  to  pay  over  the  proceeds  is  not  neces- 
sary. 

So,  in  Drexel  v.  Raimond,  23  Pa.  21,  it 
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was  to  divide  the  avails,  as  above  stated; 
and;  though  he  did  collect  it,  and  did  not 
deny  that  a  reasonable  time  in  which  to 
pay  the  plaintiff  his  share  had  elapsed,  yet 
he  claimed  that  he  was  not  bound  to  pay 
without  a  special  request.  The  court  said: 
"As  a  general  rule,  a  party  is  bound  to 
perform  his  contract  without  being  first  re- 
quested so  to  do;  and,  unless  there  be  an 
express  stipulation  in  the  contract  that  a 
request  or  demand  of  pertormance  shall  be 
made,  or  it  be  requisite  from  the  peculiar 
nature  of  the  .bargain,  none  is  essential  to 
complete  the  cause  of  action.  And  where 
there  is  a  precedent  debt  or  duty,  no  request 
is  in  general  necessary."  "Ordinarily  a  de- 
mand is  necessary  before  bringing  a  suit 
against  an  attorney  for  money  collected  by 
him;  but,  where  it  has  been  collected  a  long 
time,  and  its  retention  is  unexplained,  or 
where  the  party  collecting  it  has  converted 
it  to  his  own  use,  no  previous  demand  is 
necessary."     Chapman  v.  Burt,  77  111.  337. 


In  Field  v.  Brown,  146  Ind.  293,  45  X,  L 
464,  it  was  said:  "In  assumpsit  for  monev 
had  and  received,  where  the  complaint  &1 
leges  the  receipt  of  money  by  defendant  for 
the  use  and  benefit  of  plaintiff,  it  need  not  ai 
lege  a  demand," — citing  cases  decided  in  In- 
diana and  Wisconsin,  Bates  v.  Cobb,  5 
Bosw.  29,  Adams  v.  Holley,  12  How.  Pr.  326, 
and  other  New  York  cases.  "In  an  action 
for  money  had  and  received  to  the  use  of  the 
plaintiff,  it  is  not  necessary  to  allege  a  re- 
quest or  demand  for  the  payment  of  the 
money.  Such  an  allegation  is  usual,  but  not 
essential  to  the  sufficiency  of  the  complaint" 
Quimby  v.  Lyon,  63  Cal.  394.  In  this  ease 
the  case  of  Reina  v.  Cross,  6  Cal.  30,  is  dis- 
tinguished; and  the  assertion  therein  made, 
that  a  party  receiving  money  to  the  use  of 
another  is  rightfully  in  possession  until  the 
same  is  demanded,  is  pronounced  dicta. 

The  next  question  presented  is  as  to 
whether  or  not  the  court  erred  in  instruet- 
ing  the  jury  to  find  a  verdict  for  the  in- 


was  held  that  an  agent  who  fails  to  give 
due  notice  to  his  principal  that  money  col- 
lected is  subject  to  the  latter's  disposal  can- 
not protect  himself  against  an  action  by 
alleging  that  no  demand  was  made  for  the 
money  before  the  suit  was  brought. 

See,  in  connection  with  these  cases,  Lillic 
▼.  Hoyt,  5  Hill.  395,  40  Am,  Dec.  360. 

In  Nisbet  v.  Lawson,  1  Ga.  275,  it  was 
said:  "When  an  attorney  receives  the  mon- 
ey of  his  client,  it  is  his  duty  -to  remit  it 
to  him  forthwith,  or  give  him  notice  of  its 
collection.  But  if  he  neglects  to  give  this 
information,  and  has  converted  the  money 
to  his  own  use,  or  otherwise  applied  it 
illegally,  I  should  be  inclined  to  hold  that 
he  would  subject  himself  to  suit,  without 
demand  previously  made.  In  Taylor  v. 
Bates,  5  Cow.  376,  infra,  and  other  reported 
cases  to  be  found  in  the  books,  it  has  been 
decided  that  an  attorney  was  not  liable  for 
money  collected,  till  demand  made,  or  di- 
rections to  remit.  But  in  all  such  cases 
it  will  be  found  that  no  laches  are  shown 
on  the  part  of  the  attorney;  that  he  has 
manifested  a  willingness  to  pay,  by  giving 
notice  to  his  principal  of  the  receipt  of  the 
money,  and  only  waited  for  orders  to  pay 
over  or  account." 

Also  there  is  no  necessity  of  demand 
when  the  agent  agrees  in  advance  that,  upon 
collection  of  the  money,  he  will  pay  it  over 
to  the  principal  or  his  representative.  Mar- 
dis  V.  Shackleford,  4  Ala.  493;  Kane  v.  Cook, 
8  Cal.  449  (money  received  in  sale  of  goods 
by  factor,  who,  at  the  time  of  shipment,  re- 
ceived instruction  to  remit  proceeds  to  the 
principal) ;  Stacy  v.  Graham,  14  N.  Y.  492 
(agent  agreeing  to  remit  after  retaining 
part  in  payment  of  his  own  debt) ;  Haebler 
V.  Luttgen,  2  App.  Div.  390,  37  N.  Y.  Supp. 
794,  affirmed  without  opinion  in  158  N.  Y. 
693,  53  N.  £.  1125  (unconditional  promise 
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of  factor  in  foreign  state  to  turn  over  all 
remittances  as  soon  as  received). 

To  the  same  effect  is  Castleman  v.  South- 
ern Mut.  L.  Ins.  Co.  14  Bush,  197,  where 
the  agent  agreed  to  remit  on  or  before  the 
last  day  of  each  month  the  balance  due, 
by  draft  or  otherwise,  as  directed.  The 
court  said  this  implied  an  absolute  under- 
taking to  remit  at  that  time  by  draft  un- 
less otherwise  directed. 

In  Hawley  v.  Sage,  15  Conn.  62,  where 
plaintiff  put  a  draft  into  the  hands  of  de- 
fendant, to  receive  the  money  thereon,  and 
to  "divide  the  avails"  in  a  certain  proposi- 
tion, it  was  held  that  demand  was  not  neces 
sary  on  the  part  of  the  plaintiff  to  recover 
from  the  defendant  his  share  of  the  money 
collected.  The  court,  however,  took  occa- 
sion to  say:  "But  again;  as  soon  as  the 
defendant  had  collected  the  draft,  he  had  in 
his  hands  nearly  $700  of  the  plaintiff's  mon- 
ey, which  he  had  received  to  the  plaintiff^ 
use.  It  was  then  a  debt  due  the  plaintiff; 
and  it  was  the  defendant's  duty  to  pay  it 
No  special  request  was,  therefore,  necessar).* 
But  if  there  was  anything  to  take  the  case 
out  of  the  general  rule,  it  was  for  the  de- 
fendant to  show  it.  When  money  is  received 
by  one  man,  which  belongs  to  another,  the 
law  raises  a  promise  on  the  part  of  the  re- 
ceiver that  he  will  pay  it,  and  that,  to,  with- 
out any  previous  requests.  If,  therefore, 
from  the  situation  of  the  parties,  or  the  re- 
lation in  which  they  stood  to  each  other, 
this  implied  promise  could  have  been  re- 
butted, the  defendant  should  have  shown  it 
But,  as  he  has  shown  nothing  but  a  desire 
to  keep  the  plaintiff's  money,  his  case  must 
be  governed  by  the  general  rule  applicable 
to  a  precedent  debt  or  duty." 

In  Middleton  v.  Twombly,  125  N.  Y.  520, 
26  N.  E.  621,  where  the  question  arose 
whether  the  statute  of  limitations  had  ran 


lood. 


YOUNG  V.  KIMBER. 


633 


terest  as  well  as  the  principal.     It  is  the 
rule  that  interest  can  only  be  recovered  in 
this  state  in  the  cases  enumerated  in  the  stat- 
ute.   Pcttit  Y.  Thalheimer,  3  Colo.  App.  355, 
33  Pac.  277;  Greeley,  S.  L.  &  P.  R.  Co.  v. 
Yonnt,  7  Colo.  App.  189,  42  Pac.  1023.    Our 
statute  for  the  payment  of  interest  is  as  fol- 
lows:     "Creditors  shall  be  allowed   to  re- 
ceive interest  when  there  is  no  agreement  as 
to  the  rate  thereof,  at  the  rate  of  8  per  cen- 
tum per  annum,  for  all  moneys  after  they 
become  due,  on  any  bond,  bill,  promissory 
note,  or  other  instrument  of  writing,  or  on 
any   judgment   recovered  before   any  court 
or  magistrate  authorized  to  enter  up  the 
same  within  this  state,  from  the  day  of  en- 
tering up  said  judgment  until  satisfaction 
thereof  be  made;  also,  on  money  due  on  mu- 
tual settlement  of  accounts,  from  the  date 
of  such   settlement;   on  money  due  on  ac- 
count, from  the  date  when  the  same  became 
due ;  and  on  monev  received  to  the  use  of  an- 
other,  and    detained   without   the    owner's 


knowledge."  Mills's  Anno.  Stat.  §  2252. 
The  only  clause  in  the  foregoing  section 
which  allows  interest  for  money  had  and  re- 
ceived is  one  that  provides  for  interest  where 
the  money  is  detained  without  the  owner's 
knowledge.  There  is  no  allegation  in  the 
complaint  that  such  was  the  fact  in  this 
case.  The  argument  of  counsel  seems  to  be 
that  interest  should  be  allowed  because  the 
money  was  vexatiously  withheld.  At  one 
time  the  law  in  this  state  authorized  the  al- 
lowance of  interest  in  such  cases,  but  that 
statute  was  repealed  by  the  one  now  before 
us.  We  think  the  court  erred  in  allowing 
interest,  and  the  judgment  will  be  reversed 
for  that  reason,  and  remanded,  with  instruc- 
tions to  render  another  judgment  for  plain- 
tiff in  the  sum  of  $1,295. 
Reversed  and  remanded. 

Steele,  Ch.  J.,  and  Goddard,  J.,  concur. 

Petition  for  rehearing  denied  January  11, 
1909. 


against  an  action  by  a  principal  against  his 
foreign  factor  for  money  which  he,  unknown 
to  the  principal,  had  collected  on  insurance 
policies,  it  was  said:    ''It  is  claimed  that 
the  defendants'  testator  received  these  divi- 
dends  as   a  foreign  factor,   and  could  not 
be  made  liable  for  them  until  after  demand. 
This  is,  undoubtedly,  the  general  rule;  but 
when,  from  the  usual  course  of  business  or 
special  contract  and  instructions,  a  different 
practice  has  been  pursued,  it  is  the  duty  of 
the  consignee  to  remit  without  waiting  for 
demand.     ...     In  this  case,  the  consignee 
had  remitted  the   proceeds   of   the   several 
consignments    previously    received   by    him, 
and  it  was  supposed  by  the  plaintiff  that  the 
transaction  was  closed;   but,  by  an   unex- 
pected chance,  the  consignee  recovered  back 
some  of  the  expenses  which  he   had  been 
obliged  to  pay  out  for  the  plaintiff,   and 
these   sums    having    been    allowed    by    the 
plaintiff,  it  was  the  defendants'  testator's 
manifest    duty     to     rectify     the     mistake, 
which   then   appeared   to   have   been   made 
in     his     account,     by     remitting,     as     he 
had   theretofore    done,    the    sums   thus   re- 
ceived to  the  plaintiff.     We  do  not  think 
the  circumstances  of  this  case   required   a 
demand  before  suit  brought,  as  the  cause  of 
action    accrued    upon    uie    receipt    of    the 
money  by  the  consignee,  and  his  failure  to 
remit."     Although  it  will  be  noticed   that 
the  reasoning  of  the  case,  so  far  as  the  ap- 
plication of   the   statute   of   limitations    is 
concerned,  leads  to  a  conclusion  clearly  un- 
just^ the  law,  so  far  as  the  question  of  de- 
mand is  concerned,  may  not  be  subjected  to 
eiiticisTn.    And  it  must  be  remembered  that 
with  the  former  question  this  note  does  not 
concern  itself. 

Of  course,  where  an  agent  has  fled  the 
country,  no  demand  is  necessary.  Wilson 
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V.  Monticello,  85  Ind.  10  (agent  to  sell  mu- 
nicipal bonds). 

In  Metz  V.  Abney,  64  S.  C.  254,  42  S.  E. 
103,  it  was  held  that  an  agreement  whereby 
attorneys   became   trustees   for   the   princi- 

Sal  relaxed  the  severity  of  the  rule  as  to 
emand  before  suit. 

In  Jordan  v.  Westerman,  62  Mich.  170, 
4  Am.  St.  Rep.  836,  28  N.  W.  826,  it  was 
held  that  since  an  agreement  between  attor- 
neys and  their  client,  whereby,  in  a  suit 
for  divorce  prosecuted  by  them,  they  should 
retain  in  payment  for  their  services  one  half 
of  the  alimony  collected,  is  null  and  void,  a 
demand  on  the  part  of  the  client  to  recover 
the  money  so  retained  is  not  necessary. 

In  Trimble  v.  Pollock,  77  Ind.  576,  where 
it  appeared  that  a  person  as  agent  had  col- 
lected the  rent  on  certain  property,  the 
court,  after  refusing  to  decide  whether  de- 
mand would  have  been  necessary  if  suit  had 
been  brought  against  the  agent  himself, 
during  his  lifetime,  held  that  demand  was 
not  necessary  to  recover  the  rents  from  his 
administrator. 

( The  question,  however,  as  to  the  necessity 
of  a  demand  upon  the  agent's  estate  in  the 
event  of  his  death,  apart  from  the  necessity 
of  a  demand  upon  the  agent  himself,  when 
living,  is  not  within  the  scope  of  this  note.) 

Of  course,  when  there  is  a  special  agree- 
ment between  the  principal  ana  agent  that 
the  latter  need  not  pay  until  request  or  the 
money  is  demanded,  the  money  is  not  pay- 
able until  after  demand  has  been  actually 
made.  Boughton  v.  Flint,  74  N.  Y.  47*6 
(husband  holding  proceeds  of  sale  of  land 
for  wife). 

In  Dana  ▼.  Barrett,  3  J.  J.  Marsh.  6,  it 
was  held  that  demand  was  necessary  when 
an  agent  received  bank  notes  for  a  princi- 
pal who  was  a  nonresident. 
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JAMES  E.  STEWART  et  al. 

V. 

BARNET  FINKELSTONE,  Impleaded,  etc., 

Appt. 

(206  Mass.  28,  92  N.  E.  37.) 

Vendor  and  purchaser  —  restrictive  cov- 
enant—riglit  to  enforce. 

1.  A 'mortgagee  of  real  estate  may  main- 
tain a  suit  to  enjoin  violation  of  a  building 
restriction  which  has  been  imposed  upon 
neighboring  property  for  the  benefit  of  that 
which  is  subject  to  his  mortgage. 

Parties  —  joinder  —  enforcement  of  re- 
strictive co\'enant. 

2.  A  mortgagor  and  mortgagee  of  prop- 
erty for  the  benefit  of  which  a  building  re- 
striction has  been  imposed  upon  neighbor- 
ing property  may  join  in  a  suit  to  enjoin 
violation  of  the  covenant. 

Appeal  —  facts  —  interference. 

3.  The  law  court  will  not  interfere  with 
a  finding  of  fact  by  a  single  justice  on  con- 
flicting testimony,  where  the  inferences 
from  other  facts  proved  in  the  case  are  not 
inconsistent  with  the  finding. 

Injunction  —  violation    of    covenant  ^ 
standing  by. 

4.  That  no  steps  were  taken  to  prevent 
the  erection  of  a  building  in  violation  of  a 
restrictive  covenant  upon  the  use  of  the 
land  until  it  was  all  up  will  not  defeat  an 
injunction  against  its  maintenance,  if  the 
complaining  parties  did  not  know  of  the 
violation  of  tlie  covenant  until  the  building 
was  completed. 

Same  —  laches. 

6.  A  delay  of  ten  weeks  in  bringing  suit 
to  enjoin  the  maintenance  of  a  building 
erected  in  violation  of  a  restrictive  cove- 
nant in  tlie  use  of  the  land,  after  the  buihl- 
ing  was  erected,  and  knowledge  was  brought 
home  to  the.  complaining  party,  is  not 
such  laches  as  will  bar  relief,  if  no  prejudice 
to  the  rights  of  the  owner  of  the  building 
through  the  delay  is  shown. 

Same  —  interference   ivitli   attorneys. 

6.  One  cannot  be  prejudiced  by  delay  in 
instituting  a  suit  to  protect  his  rights  if  it 
is  due  to  the  influence  of  one  having  a  rec- 
ord interest  in  the  property  to  be  affected 
by  the  suit,  in  preventing  the  attorneys  of 
complainant  from  proceeding  with  the  liti- 
gation. 

Note.  —  Stewart  v.  Finkelstone  ap- 
pears to  have  been  the  first  case  in  which 
was  raised  the  right  of  a  mortgagee  to 
enforce  a  building  restriction  imposed  on 
neighboring  property  for  the  benefit  of  the 
property  mortgaged.  The  decision,  how- 
ever, is  in  line  with  the  general  policy  of  the 
law  to  allow  a  mortgagee  to  maintain  a  suit 
to  restrain  any  threatened  injury  of  a 
permanent  character  which  may  endanger 
his  security. 
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Same  —  infringement  by  complainant  — 
effect. 

7.  The  restraint  of  substantial  infraction 
of  wholesome  building  covenants  will  Dot 
be  denied  because  of  possible  slight  in- 
fractions on  the  part  of  complainant,  with 
respect  to  his  own  property,  where  hi« 
building  has  stood  for  more  than  forty 
years,  and  has  been  considered  by  all  parties 
as  a  compliance  with  the  restrictions. 

Iluildtng   covenant   —   changed   condi- 
tions *  right  to  ignore. 

8.  If  changes  from  the  building  restric- 
tions imposed  upon  lots  in  a  subdivision, 
which  affect  only  the  buildings  at  corners  of 
streets,  are  not  of  sufficient  moment  to  in- 
terfere with  the  scheme  as  a  whole,  the 
owner  of  a  particular  lot  cannot  ignore  the 
restrictions,  under  the  rule  of  changed  con- 
ditions. 

Injunction  — >  comparative  loss  —  delib- 
erate act. 

9.  One  who  deliberately  violates  building 
restrictions  placed  upon  his  lot  for  the 
benefit  of  a  district  in  a  city  cannot  avoid 
a  mandatory  injunction  to  compel  the  mod- 
ification of  his  building  so  as  to  comply 
with  the  restrictions,  on  the  theory  that 
the  loss  caused  by  it  will  be  disproportionate 
to  the  good  accomplished. 

(May  18,  1910.) 

APPEAL  by  defendant  Finkelstone  from  a 
decree  of  the  Supreme  Judicial  Court 
for  Suffolk  County  in  plaintiffs'  favor  in  a 
suit  to  enforce  compliance  with  certain  re- 
strictive building  covenants.    Affirmed. 

The  facts  are  stated  in   the  opinion. 

Mr.  Samuel  C.  Bennett,  for  appellant: 

Since  a  mortgage,  as  between  all  except 
the  mortgagor  and  mortgagee,  is  only  a  lien 
to  secure  the  debt,  the  taking  back  of  the 
mortgage  upon  sale  did  not  give  the  mort- 
gagee, who  had  no  right  to  possession,  a 
right  to  maintain  the  bill. 

Ewer  V.  Ilobbs,  5  Met.  1 ;  KorcrosA  v.  Nor- 
cross,  105  Mass.  265. 

There  was  laches  on  the  part  of  the  plain- 
tiffs. 

Hodgkins  v.  Farrington,  150  Mass.  24,  5 
L.R.A.  209,  15  Am.  St.  Rep.  168,  22  N.  E. 
73. 

The  court  will  rarely  interfere  to  pull 
down  a  building  which  has  been  erected 
without  complaint. 

Gaskin  v.  Balls,  L.  R.  13  Ch.  Div.  324,  28 
Week.  Rep.  552;  Rochdale  Canal  Co.  v. 
King,  16  Beav.  634. 

The  plaintiffs  cannoi  maintain  the  bill  be- 
cause they  themselves  are  violating  at  the 
present  time  the  very  restrictions  which  they 
say  the  defendant  is  violating. 

Sheard  v.  Webb,  2  Week.  Rep.  343;  Bacon 
V.  Sandberg,  179  Mass.  396,  60  N.  E.  936. 

A  mandatory  injunction  will  not  be  issued 
when  it  appears  that  it  will  operate  inequi* 
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tablj  and  oppressively ,  nor  when  it  appears 
that  there  haa  been  unreasonable  delay  by 
the  party  seeking  it  in  the  enforcement  of  his 
rights,  nor  when  the  injury  complained  of  is 
not  serious  or  substantial,  and  may  be  read- 
ily compensated  in  damages,  while  to  restore 
things  as  they  were  before  the  acts  com- 
plained of  would  subject  the  other  party  to 
great  inconvenience  and  loss. 

Levi  V.  Worcester  Consol.  Street  R.  Co. 
193  Mass.  116,  78  N.  E.  853;  Starkie  v. 
Richmond,  155  Mass.  188,  29  N.  E.  770; 
Cobb  v.  Massachusetts  Chemical  Co.  179 
Mass.  423,  60  N.  E.  790;  Downey  v.  Hood, 
203  Mass.  4,  89  K.  E.  24;  Jackson  v.  Steven- 
son, 156  Mass.  496,  32  Am.  St.  Rep.  476, 
31  N.  £.  691 ;  Ware  v.  Regent's  Canal  Co.  3 
DeG.  &  J.  212,  28  L.  J.  Ch.  N.  S.  153,  5  Jur. 
X.  S.  25,  7  Week.  Rep.  67. 

Where  there  has  been  delay  in  the  asser- 
tion of  a  legal  right,  and  the  damage  sus- 
tained is  slight,  the  court  will  not  grant  an 
injunction. 

Wintle  v.  Bristol  k  S.  W.  Union  R.  Co.  6 
L.  T.  N.  S.  20,  10  Week.  Rep.  210. 

It  is  a  sufficient  reason  for  refusing  an 
injunction  that  the  granting  of  it  would  in- 
flict serious  damage  upon  the  defendant 
without  doing  any  practical  good  to  the 
plaintiff. 

Wood  V.  Sutcliflfe,  2  Sim.  N.  S.  169;  Ware 
V.  Regent's  Canal  Co.  3  DeG.  &  J.  231 ;  Sen- 
ior V.  Pawson,  L.  R.  3  Eq.  330;  Wason  v. 
Sanborn,  45  N.  H.  169;  Scanlan  v.  Howe,  24 
N.  J.  Eq.  273. 

The  inference  that  owners  have  waived  a 
strict  compliance  with  the  restrictions  may 
be  drawn  from  their  failure  to  object. 

Leathe  v.  Bullard,  8  Gray,  645 ;  Schwoerer 
V.  Boylston  Market  Asso.  99  Mass.  299. 

Messrs.  Samuel  M.  Child  and  Malachl 
li.  Jennings,  for  appellee : 

The  plaintiffs  cannot  be  barred  by  laches. 

Codman  v.  Bradley,  201  Mass.  361,  87  N. 
E.  591;  Linzee  v.  Mixer,  101  Mass.  612; 
Atty.  Gen.  v.  Algonquin  Club,  153  Mass.  447, 
11  L.R.A.  500,  27  N.  E.  2. 

The  plaintiffs  have  not  waived  their  right 
to  enforce  the  restrictions  by  their  failure 
to  prosecute  other  owners  who  have  violated 
similar  covenants. 

Bacon  v.  Sandberg,  179  Mass.  396,  60  N. 
E.  936;  Payson  v.  Burnham,  141  Mass.  547, 
6  N.  E.  708 ;  Codman  v.  Bradley,  supra. 

That  the  use  of  the  buildings  on  the 
street  has  changed  in  recent  years  does  not 
affect  the  plaintiffs'  right  to  have  the  re- 
strictions enforced. 

Kvans  v.  Fobs,  194  Mass.  613,  9  L.R.A. 
(KS.)  1039,  80  N.  E.  687,  11  A.  &  E.  Ann. 
^w.  171 ;  Codman  v.  Bradlev,  supra. 
2S  L.R.A.(N.S.> 


Rngg,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  brought  to  enforce 
compliance  with  certain  restrictions  as  to 
buildings,  imposed  in  1859  in  deeds  of  the 
several  lots,  comprising  a  considerable  tract 
in  the  south  end  of  Boston,  as  part  of  a  gen- 
eral plan  for  their  common  benefit.  The  re- 
strictions as  to  the  character  and  extent  of 
building  were  in  perpetuity,  and  among  oth- 
er matters  prohibited  the  erection  of  a 
building  nearer  than  10  feet  to  the  street 
line  and  over  the  rear  of  the  lot.  No  ques- 
tion is  made  that  the  defendant  violated 
these  two  restrictions  by  the  construction 
of  a  building  commenced  in  March,  1906. 
There  was  evidence  that  the  building  was 
practically  all  up  in  the  May  following. 

It  is  first  contended  that  the  bill  cannot 
be  maintained  in  this  form  by  the  present 
plaintifi's.  The  plaintiff  Buttrick,  in  his  ca- 
pacity as  trustee,  was  the  owner  of 
an  estate  within  the  protected  area 
prior  to  July  28,  1906,  when  he  conveyed  it 
to  the  plaintiff  Stewart,  who  was  a  cestui 
que  trust,  tak^-^g  back  a  mortgage  to  himself 
as  trustee.  There  was  evidence  to  the  effect 
that  this  transfer  of  title  had  been  agreed 
upon  a  year  before,  but  was  delayed  on  ac- 
count of  the  appointment  of  a  guardian  ad 
litem,  A  mortgagee  of  real  estate,  even 
though  out  of  possession,  has  such  an  inter- 
est as  enables  him  to  maintain  an  action 
for  any  part  of  the  mortgaged  estate  wrong- 
fully severed  and  converted  into  personalty. 
To  this  extent  he  is  owner  of  the  fee.  Searle 
V.  Sawyer,  127  Mass.  491,  34  Am.  Rep.  425. 
The  reason  for  this  is  that  the  value  of  his 
security  may  be  damaged.  This  reason  ex- 
tends to  any  act,  whether  done  on  the  mort- 
gaged premises  or  off,  which  may  adversely 
afifect  the  property  described  in  his  mort- 
gage. He  may  maintain  an  action  in  the 
nature  of  waste,  or  may  go  into  equity  to 
prevent  the  commission  of  waste.  Restric- 
tions like  these  create  a  right  in  the  nature 
of  an  easement  in  favor  of,  as  well  as  impose 
a  liability  upon,  the  grantee  of  every  lot, 
growing  out  of  the  common  character  of  tlie 
deeds.  The  interest  is  in  a  contractual  stip- 
ulation for  the  common  benefit.  Evans  v. 
Foss,  194  Mass.  513,  9  L.R.A. (N.S.)  1039, 
80  N.  E.  587,  11  A.  &  E.  Ann.  Cas.  171.  The 
nature  of  the  right  and  obligation  created 
by  restrictions  upon  the  use  of  real  es- 
tate is  such  as  to  render  their  breach  an  in- 
jury to  the  fee  of  other  land  included  within 
the  scheme  of  improvement.  A  mortgagee  is 
allowed  to  go  into  equity  to  prevent  inju- 
ries threatened  to  the  land  covered  by  his 
mortgage,  because  any  act  in  its  nature  ca- 
pable of  harming  the  value  of  his  security 
may  he  such  an  injury  as  to  entitle  him  to 
equitable  relief  and  protection.    Mortgagees 
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are  commonly  permitted  to  bring  suits  in 
equity  to  nullify  the  orders  of  public  boards 
or  test  the  constitutionality  of  statutes 
which  in  operation  would  impair  their  se- 
curity. See,  for  example,  Reagan  y.  Farm- 
ers' Loan  &  T.  Co.  164  U.  S.  362-400,  38 
L.  ed.  1014-1024,  4  Inters.  Com.  Rep.  660, 
4  Sup.  Ct.  Rep.  1047;  Reagan  v.  Mercantile 
Trust  Co.  154  U.  S.  418,  38  L.  ed.  1030,  4 
Inters.  Com.  Rep.  677,  14  Sup.  Ct.  Rep. 
1062,  Id.  164  U.  S.  413,  38  L.  ed.  1028,  4 
Inters.  Com.  Rep.  676,  14  Sup.  Ct.  Rep. 
1060.  This  principle  includes  the  present 
case.  There  is  no  distinction  in  reason  be- 
tween sustaining  a  suit  by  a  mortgagee  to 
restrain  waste  threatened  upon  the  mort- 
gaged premises,  and  one  to  prevent  acts  on 
other  estates  in  derogation  of  legal  rights 
established  for  the  benefit  of  the  property 
covered  by  the  mortgage.  See  James  v.  Wor- 
cester, 141  Mass.  361,  6  N.  E.  826;  Everett 
V.  Edwards,  149  Mass.  688,  5  L.R.A.  110, 
14  Am.  St.  Rep.  462,  22  N.  E.  62;  Rockwood 
V.  Robinson,  169  Mass.  406-408,  34  N.  £. 
621;  Wilkinson  v.  Dunkley-Williams  Co. 
139  Mich.  621,  103  N.  W.  170.  The  act  of 
the  defendant  in  violating  the  restrictions 
was  a  continuing  wrong,  and  not  one  end- 
ed with  the  completion  of  his  building.  No 
controversy  arises  between  the  two  plain- 
tiffs as  mortgagor  and  mortgagee  respective- 
ly. They  both  have  an  interest  in  the  sub- 
ject-matter of  the  restrictions,  which,  as  to 
the  defendant,  constitutes  a  unity,  and  they 
may  properly  join  in  one  suit  against  him. 
The  single  justice  found  that  the  plaiiT- 
tiffs  had  not  been  guilty  of  laches.  This 
finding  was  based  upon  the  hearing  of  oral 
evidence,  and  will  not  be  disturbed  unless 
plainly  wrong.  His  memorandum  states 
that  neither  plaintiff  was  aware  of  the  de- 
fendant's intention  to  violate  the  restric- 
tions until  his  building  was  up.  The  find- 
ing is  in  accordance  with  the  testimony  of 
the  plaintiffs,  to  which  the  single  justice 
gave  credence.  It  has  been  ingeniously  ar- 
gued that  the  circumstances  of  ownership 
of  other  property  in  the  neighborhood,  and 
visits  there,  supplemented  by  the  direct  tes- 
timony of  two  witnesses  to  the  contrary, 
shows  that  this  finding  is  unsupported,  at 
least,  as  to  the  plaintiff  Buttrick.  But  the 
testimony  introduced  by  the  defendant  was 
not  believed,  and  the  inferences  from  other 
facts  were  not  inconsistent  with  ignorance 
by  the  plaintiffs  of  what  the  defendant  was 
doing.  In  all  this  there  was  no  error.  The 
building  was  up  about  the  middle  of  May. 
The  suit  was  brought  in  the  following 
March.  This  deferment  of  suit  is  found  to 
have  been  "largely  due  to  the  interference 
of  the  mortgagee"  of  the  defendant's  lot, 
who  was  originally  joined  as  a  respondent 
in  this  suit,  and  ''who  finally  dissuaded  the 
28  L.R.A.(N.S.) 


counsel  selected  by  them  [the  plaintiffs]  act- 
ing for  them."  There  is  no  hard  and  fast 
rule  as  to  what  constitutes  laches.  Hf  there 
has  been  unreasonable  delay  in  asserting 
claims,  or  if,  knowing  his  rights,  a  party 
does  not  seasonably  avail  himself  of  means 
at  hand  for  their  enforcement,  but  suffers 
his  adversary  to  incur  expense,  or  enter 
into  obligations,  or  otherwise  change  his 
position,  or  in  any  way  by  inaction  lulls 
suspicion  of  his  demands,  to  the  harm  of 
the  other,  or  if  there  has  been  actual  or 
passive  acquiescence  in  the  performance  of 
the  act  complained  of,  then  equity  will  or- 
dinarily refuse  her  aid  for  the  establishment 
of  an  admitted  right,  especially  if  an  in- 
junction is  asked.  It  would  be  contrary  to 
equity  and  good  conscience  to  enforce  such 
rights  when  a  defendant  has  been  led  to 
suppose  by  the  word  or  silence,  or  con- 
duct of  the  plaintiff  that  there  was  no 
objection  to  his  operations.  Diligence  is 
an  essential  prerequisite  to  equitable  re- 
lief of  this  nature.  Quiescence  will  be 
a  bar  when  good  faith  requires  vigi- 
lance. But  so  long  as  there  is  no  knowl- 
edge of  the  wrong  committed,  and  no 
refusal  to  embrace  opportunity  to  ascer- 
tain facts,  there  can  be  no  laches./  Upon 
the  discovery  of  infringement  of  rignts,  such 
reasonable  expedition  is  required  in  their 
prompt  assertion  as  is  consistent  with  due 
deliberation  as  to  the  proper  means  for  re- 
lief. On  the  other  hand,  one  who  openly 
defies  known  rights,  in  the  absence  of  any- 
thing to  mislead  him,  or  to  indicate  assent 
or  abandonment  of  intent  to  oppose  on  the 
part  of  others,  is  not  in  a  position  to  urge 
as  a  bar  failure  to  take  the  most  instant 
conceivable  resort  to  the  courts.  After  the 
right  has  been  invaded  under  circumstances 
which  would  not  defeat  a  plaintiff  in  seek- 
ing relief,  and  no  substantial  harm  is  shown 
to  have  accrued  to  the  wrongdoer  from  de- 
lay, there  is  not  the  same  imminent  neces- 
sity for  early  enforcement  of  demands  as  ex- 
ists before  conditions  have  become  fixed. 
Merc  lapse  of  time,  although  an  important, 
is  not  necessarily  a  decisive,  consideration. 
Within  the  somewhat  flexible  limitations  of 
these  general  rules,  what  may  be  laches  in 
any  case  depends  upon  its  peculiar  facts. 
Linzee  v.  Mixer,  301  Mass.  612-626;  Cooke 
V.  Barrett,  166  Mass.  413,  29  N.  E.  625; 
Nudd  V.  Powers,  136  Mass.  273;  Whitney  v. 
Union  R.  Co.  11  Gray,  369,  367.  71  Am. 
Dec.  715;  Haven  v.  Haven,  181  Mass.  673- 
679,  64  N.  E.  410;  Tucker  v.  Fisk.  164  Mass. 
674-679,  28  N.  E.  1061 ;  Hill  v.  Boston,  193 
Mass.  669-674,  79  N.  E.  826;  Parker  v. 
American  Woolen  Co.  195  Mass.  591-603, 
10  L.R.A.(N.S.)  584,  81  N.  E.  468;  Stewart 
V.  Joyce,  201  Mass.  301,  87  N.  E.  613;  Daly 
V.  Foss,  199  Mass.  104,  85  N.  E.  94.    An 
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interral  of  perhaps  ten  weeks  between  the 
first  knowledge  by  Buttrick  and  the  con- 
sultation with  an  attorney,  during  which 
he  communicated  with  Stewart,  who  was 
out  of  the  state,  when  there  is  nothing  to 
indicate  that  it  operated  to  the  prejudice 
of  the  defendant,  cannot  be  accounted  laches 
respecting  so  important  an  infraction  of 
rights  as  the  present  case  reveals.  The  sub- 
sequent delay  in  instituting  the  suit  is  ex- 
cused because  it  arose  solely  from  the  in- 
fluence of  one  having  a  record  interest  in 
the  defendant's  estate. 

The  defendant  contends  that  the  plaintiffs 
cannot  prevail,  because  they  are  themselves 
violating  the  same  restriction  which  they 
seek  to  enforce  against  the  defendant.  The 
original  deed  from  the  city  of  Boston, 
through  which  the  defendant  gained  title, 
contained  the  clause  that  "a  dwelling  house 
has  been  erected  and  completed  on  said  lot 
in  conformity  with  the  conditions  and  re- 
strictions." The  record  shows  that  the  sin- 
gle justice  found  that  the  constructions  now 
upon  the  plaintiffs'  lot  were  those  originally 
placed  there,  and  that  they  were  substan- 
tially the  same  on  the  two  lots.  It  follows 
that  they  were  regarded  on  all  sides  n^ore 
than  fifty  years  ago  as  a  substantial  com- 
pliance with  the  restrictions.  The  photo- 
graphs and  chalks  of  the  buildings  in  the 
neighborhood  furnish  some  indication  of 
Uke  buildings  upon  similar  lots.  Whether 
these  constitute  in  small  particulars  techni- 
cal deviations  from  a  strict  compliance  with 
the  letter  of  the  restrictions  is  of  no 
consequence  after  the  lapse  of  half  a 
century  of  general  concurrence  in  a  practi- 
cally uniform  construction  of  their  meaning 
by  acts  done.  Frost  v.  Jacobs,  204  Mass. 
1,  90  N.  E.  367;  Jackson  v.  Stevenson,  156 
Mass.  496,  32  Am.  St.  Rep.  476,  31  N.  E. 
691.  Moreover,  the  minor  respects  in  which 
it  is  claimed  that  the  plaintiffs  have  vio- 
lated the  restrictions  are  of  a  character 
wholly  different  from  the  infractions  com- 
mitted by  the  defendant,  and  therefore  are 
not  to  be  regarded  as  a  barrier  to  the  en- 
forcement of  their  rights.  Bacon  v.  Sand- 
berg,  179  Mass.  396,  60  N.  E.  936. 

The  single  justice,  after  taking  a  view 
of  the  neighborhood  affected  by  the  restric- 
tions, determined  that  there  had  been  no 
change  whatever  in  the  character  of  the 
buildings  contemplated  by  the  scheme  con- 
tained in  the  restrictions,  with  the  excep- 
tion of  those  at  the  comers  of  streets,  and 
this  was  not  of  sufficient  moment  to  inter- 
fere with  it  as  a  whole.  This  finding,  sup- 
ported by  oral  evidence  as  well  as  a  view, 
was  clearly  warranted.  It  leaves  no  room 
for  the  application  of  the  rule  of  changed 
conditions,  laid  down  in  Jackson  v.  Steven- 
ton,  supra.  In  this  respect  the  case  is  like 
n  L.RA.(N.S.) 


Evans  y.  Foss,  194  Mass.  513,  9  L.R.A. 
(N.S.)  1039,  80  N.  E.  687,  11  A.  &  E.  Ann. 
Cas.  171. 

It  is  strongly  urged  that  a  mandatory  in- 
junction ought  not  to  issue,  for  the  reason 
that  it  would  operate  oppressively  and  in- 
equitably, and  impose  on  the  defendant  a 
loss  disproportionate  to  the  good  it  can  ac- 
complish, and  that  the  plaintiffs  ought  to  be 
relegated  to  financial  compensation  by  way 
of  damages.  This  remedy  is  a  drastic  one, 
and  ought  to  be  applied  with  caution,  but  in 
cases  proper  for  its  exercise,  it  ought  not  to 
be  withheld  merely  for  the  reason  that  it 
will  cause  pecuniary  loss.  It  has  been  found 
that  the  defendant,  with  full  knowledge  of 
the  restrictions,  "deliberately  attempted"  to 
override  them,  and  thus  deprive .  the  dis- 
trict of  the  character  given  it  by  the  re- 
strictions. He  took  his  chances  as  to  the 
effect  of  his  conduct  with  eyes  open  to  the 
results  which  might  ensue.  It  has  been  the 
practice  of  courts  to  issue  mandatory  in- 
junctions upon  similar  facts.  Codman  v. 
Bradley,  201  Mass.  361,  369,  87  N.  E.  591, 
and  case  cited;  Curtis  Mfg.  Co.  v.  Spencer 
Wire  Co.  203  Mass.  448,  89  N.  E.  534 ;  Dow- 
ney  v.  Hood,*  203  Mass.  4-12,  89  N.  E.  24. 
Intrenchment  behind  considerable  expendi- 
tures of  money  cannot  shield  premeditated 
efforts  to  evade  or  circumvent  legal  obli- 
gations from  the  salutary  remedies  of 
equity. 

The  costs  allowed  in  the  decree,  including 
the  expense  of  the  surveyor's  plans,  were 
within  the  discretion  of  the  court,  which 
does  not  appear  to  have  been  wrongly  exer- 
cised. Rev.  Laws^  chap.  203,  §  14;  Stock- 
bridge  Iron  Co.  V.  Cone  Iron  Works,  102 
Mass.  80-89. 


KANSAS    SUPREME    COURT. 

ST.    LOUTS    &   SAN   FRANCISCO    RAIL- 
ROAD   COMPANY,    Plff.    in    Err., 

V. 

THOMAS  GORMAN. 
(79  Kan.  643,  100  Pac.  647.) 

Future  contract  —  agreement  for  —  ef- 
fect. 

1.  An  agreement  to  make  a  contract  in 
the  future  is  not  binding  unless  all  the  terms 

Headnotes  by  Bubch,  J. 

Xote.  —  Effect  of  shipping  contract  lim- 
iting carrier's  common-law  liahUity, 
signed  under  compulsion. 

This  note  does  not  include  cases  involving 
contracts  of  carriage  procured  through 
fraud,  nor  those  turning  merely  upon  the 
fact  that  the  shipper  did  not  know  the  pro- 
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and  conditions  are  agreed  upon,  and  nothing 
is  left  to  future  negotiations. 

Carrier » limiting   liability  —  negotia* 
tions  —  jury. 

2.  Under  the  facts  of  this  case,  it  cannot 
be  said  as  a  matter  of  law  that  a  shipper 
of  cattle  bound  himself,  by  preliminary  ne* 
gotiatioi^s  relating  to  the  shipment,  to  sign 
a  special  written  contract  limiting  the  car- 
rier's common-law  liability. 

Contract  —  refusal  to  sign. 

3.  If  preliminary  negotiations  relating 
to  a  shipment  of  cattle  have  not -resulted  in 
a  valid  agreement  that  it  shall  be  made 
under  a  special  written  contract,  the  ship- 
per may  rightfully  refuse  to  sign  such  a 
contract,  although  he  knows  the  custom  of 
the  carrier  to  require  written  contracts  in 
the  course  of  a  long  experience  as  a  shipper, 
has  always  signed  written  contracts,  and, 


following  the  negotiations,  intended  to  sign 
a  contract  of  the  kind  he  had  been  using 
for  the  shipment  in  question. 

Same  —  duress  —  validity. 

4.  A  special  written  contract  limiting  a 
carrier's  common-law  liability,  which  hat 
been  extorted  from  a  shipper  who  rightfully 
declined  to  sign  it,  by  means  of  a  refusal  to 
transport  cattle  already  in  the  carrier's 
possession,  unless  such  a  contract  yru 
signed,  is  voidable  at  the  shipper's  election. 

Same  —  ratification. 

5.  A  party  may  not  voluntarily  act  upon 
a  contract  which  he  has  been  wrongfully 
constrained  to  sign,  and  voluntarily  take 
the  benefit  of  it,  and  then  avoid  it  for  du- 
ress. But  conduct  exhibited  in  apparent  rec- 
ognition of  the  contract,  while  the  pres- 
sure of  the  hardship  which  overcomes  the 
mind  continues,  will  not  amount  to  an  af- 


visions  of  the  contract,  where  such  igno- 
rance was  not  due  to  any  wrongful  act  on 
the  part  of  the  carrier. 

As  to  effect  of  limitation  of  liability  in 
receipt  prepared  by  shipper,  see  note  to 
Perrin  v.  United  States  E!xp.  Co.  post,  645. 

As  is  said  in  Missouri,  K.  &  T.  R.  Co.  v. 
Carter,  9  Tex.  Civ.  App.  677,  29  S.  W.  565, 
the  great  volume  of  case  law  holding  that 
contracts  of  carriers  limiting  their  liabil- 
ity, in  order  to  be  binding  upon  the  shipper, 
must  be  just  and  reasonable,  relates  in  the 
main  to  certain  provisions  or  stipulations 
of  such  contracts  which  are  considered  il- 
legal, although  voluntarily  entered  into,  and 
permits  other  portions  of  the  contract,  that 
are  reasonable  and  just,  to  remain  intact 
and  binding  upon  the  shipper;  but  in  the 
foregoing  case  a  different  question  is  pre- 
sented; viz.y  whether  the  contract,  as  a 
whole,  is  invalid,  in  that  the  shipper  was 
not  given  an  opportunity  of  shipping  his 
freight  under  the  conditions  which  the  law 
insists  that  the  carrier  must  afford  him, 
but  was  in  some  way  forced  to  accept  the 
contract  tendered  by  the  carrier. 

It  is  not  a  question  whether  the  provi- 
sions of  the  contract  were  such  as  the  law 
would  not  enforce  because  of  reasons  of 
public  policy  or  otherwise,  but  ratlier, 
whether  the  conditions  surrounding  the  exe- 
cution of  the  contract  were  such  as  the 
courts  would  uphold,  regardless  of  the  na- 
ture of  the   provisions   thereof. 

The  law  charges  the  common  carrier  with 
the  duty  of  carrying  all  goods  of  the  kind 
he  professes  to  carry,  under  the  common- 
law  liability  Avhich  makes  him  a  practical 
insurer  thereof  while  in  his  custody;  and 
he  is  liable  to  an  action  in  case  of  a  refusal 
so  to  accept  such  goods.  Consequently,  the 
proposition  that  a  contract  of  carriage  lim- 
iting the  carrier's  common-law  liability 
will  not  be  enforced  if  secured  under  com- 
pulsion needs  but  to  be  stated ;  the  practical 
question  is  rather,  what  constitutes  com- 
pulsion under  this  rule. 

One  of  the  most  common  forms  of  com- 
pulsion is  where  the  carrier  does  not  afford 
the  shipper  a  fair  option  or  opportunity  to 
28  L.R.A.(N.S.) 


choose  between  a  full-liability  contract  and 
a  limited-liability  contract. 

It  is  not  essential,  in  order  to  validate  a 
contract  limiting  the  carrier's  liability,  that 
the  option  or  opportunity  to  ship  the  goods 
under  the  common-law  liability  be  actually 
presented  to  the  shipper.  Cau  v.  Texas  k 
P.  R.  Co.  194  U.  S.  427,  48  L.  ed.  1063,  24 
Sup.  Ct.  Rep.  663;  Pacific  Exp.  Co.  v.  Wal- 
lace, 60  Ark.  100,  29  S.  W.  32;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  v.  Hollowell,  172  Ind. 
466,  88  N.  E.  680;  Louisville  A  N.  R.  Co.  v. 
Sowell,  90  Tenn.  24,  15  S.  W.  837;  Deming 
v.  Merchants'  Cotton-press  k  Storage  Co.  90 
Tenn.  306,  13  L.R.A.  518,  17  S.  W.  89. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Stone,  112 
Tenn.  348,  105  Am.  St.  Rep.  955,  79  S.  VV. 
1031. 

It  is  sufficient  that  it  would  have  been 
given  if  the  shipper  had  demanded  it.  Cleve- 
land, C.  C.  A  St.  L.  R.  Co.  V.  Hollowell, 
supra;  Duvenick  v.  Missouri  P.  R.  Co.  57 
Mo.  App.  550;  Louisville  A  N.  R.  Co.  t. 
Manchester  Mills,  88  Tenn.  655,  14  S.  W. 
315;  Louisville  A  N.  R.  Co.  v.  Sowell  and 
Deming  v.  Merchants'  Cotton-press  A  Stor- 
age Co.  supra. 

But  a  contract  limiting  the  carrier's  lia- 
bility is  invalid  if  its  agent  has  no  author- 
ity to  receive  the  goods,  and  would  not  have 
received  them  except  under  such  contract. 
Little  Rock  A  Ft.  S.  R.  Co.  v.  Cravens,  57 
Ark.  112,  18  L.R.A.  527,  38  Am.  St  Rep. 
230,  20  S.  W.  803 ;  St.  Louis,  1.  M.  A  S.  W. 
Co.  V.  Spann,  57  Ark.  127,  20  S.  W. 
914;  Cleveland,  C.  C.  A  St.  L.  R.  Co.  v. 
Hollowell,  supra ;  Ficklin  v.  Wabash  R.  Co. 
117  Mo.  App.  221,  93  S.  W.  847;  Parker  ▼. 
Atlantic  Coast  Line  R.  Co.  133  N.  C.  335. 
63  L.R.A.  827,  45  S.  E.  658;  Louisville  & 
N.  R.  Co.  V.  Gilbert,  88  Tenn.  430,  7  LR.A. 
102,  12  S.  W.  1018:  Illinois  C.  R,  Co.  v. 
Craig,  102  Tenn.  298,  52  S.  W.  164;  St. 
Louis  Southwestern  R.  Co.  v.  Mclntyre,  36 
Tex.  Civ.  App.  399,  82  S.  W.  346. 

If  the  local  agent  with  whom  the  Bbip{)er 
deals  denies  him  the  opportunity  to  take 
advantage  of  a  more  favorable  contract  on 
a  higher  freight  rate,  or,  what  amounts  to 
the  same  thing,  informs  him  that  there  are 
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firmance;  and,  to  constitute  an  affirmance, 
the  conduct  of  the  injured  party  must  be 
such  as  to  indicate  an  intention  to  condone 
the  wrong,  and  a  purpose  to  abide  by  its 
consequences. 

Carrier  —  Toldable  contract  —  ratifica- 
tion—>  Jury. 

6.  Under  the  facts  of  this  case,  it  cannot 
be  said  as  a  matter  of  law  that  the  accept- 
ance and  use  of  a  return  pass  by  a  shipper 
of  stock,  after  the  stock  had  been  trans- 
ported and  delivered,  confirmed  a  voidable 
contract  with  the  carrier,  under  which  the 
Bbipment  was  made,  and  which  provided 
for  such  pass. 

(March  6,  1009.) 

ERROR  to  the  District  Court  for  Bourbon 
County  to  review  a  judgment  in  plain- 


tiff's favor  in  an  action  brought  to  recover 
damages  caused  by  an  alleged  negligent  de- 
lay in  the  shipment  of  certain  live  stock. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  £vans  and  R.  R.  Vermil- 
ion, for  plaintiff  in  error: 

The  written  contract  superseded  all  verbal 
arrangements,  and  was  binding  on  the  ship- 
per. 

Ft.  Worth  &  D.  C.  R.  Co.  v.  Wright,  24 
Tex.  Civ.  App.  291,  58  S.  W.  846;  Rich- 
mond, N.  I.  &  B.  R.  Co.  V.  Richardson,  23 
Ky.  L,  Rep.  2234,  66  S.  W.  1036;  Chicago, 
R.  I.  &  T.  R.  Co.  V.  Halsell,  36  Tex.  Civ. 
App.  522,  81  S.  W.  1243;  Texas  Mexican 
R.  Co.  V.  Gallagher  (Tex.  Civ.  App.)  70 
S.  W.  97;  Hoover  v.  St.  Louis  &  S.  F.  R. 


no  other  terms  or  conditions  upon  whicli 
he  can  have  his  property  transported,  then 
there  is  in  fact  no  opportunity  afforded  to 
contract  for  shipment  on  unrestricted  terms, 
and  the  restriction  is  void.  St.  Louis  &  S. 
F.  R  Co.  v.  Wells,  81  Ark.  409,  99  S.  W. 
534.  To  the  same  effect'  was  the  decision 
in  Southern  Exp.  Co.  v.  R.  H.  Meyer  Co. 
(Ark.)  125  S.  W.  642. 

A  carrier  cannot,  by  special  contract, 
limit  its  common-law  liability  for  losses  not 
occasioned  by  negligence,  where  it  does  not 
afford  the  shipper  an  opportunity  to  con- 
tract for  the  service  required  without  such 
restriction,  even  if  he  makes  the  special  con- 
tract without  objection  or  demand  for  a 
different  one.  Little  Rock  &  Ft.  S.  R.  Co. 
▼.  Cravens,  67  Ark.  132,  18  L.R.A.  527,  38 
Am.  St.  Rep.  230,  20  S.  W.  803. 

A  contract  limiting  the  liability  of  ti 
carrier  must  be  fairly  made,  upon  a  suffi- 
cient consideration,  after  the  shipper  has 
been  given  an  opportunity  to  chose  between 
his  common-law  right  and  rate  of  transpor- 
tation and  the  special-contract  rate  and 
limited  liability.  Pitt-sburg,  C.  C.  k  St.  L. 
R.  Co.  V.  Mitchell  (Ind.)  91  N.  E.  735. 

If  there  be  but  one  contract  and  one  rate 
open  and  offered  to  the  shipper,  and  no  op- 
tion or  choice  be  given  him,  then  a  npecial 
provision  limiting  the  carrier's  liability  is 
without  consideration,  and  void.  Illinois  0. 
R.  Co.  V.  Lancashire  Ins.  Co.  79  Miss.  114, 
30  So.  43. 

And  in  Ficklin  v.  Wabash  R.  Co.  137  Mo. 
App.  221,  93  S.  W.  847,  the  court  said  that 
the  contract  in  question  must  be  condemned 
for  two  reasons:  "First,  because  no  rate 
is  provided  for  shipment  under  a  nonrelease 
contract,  and  therefore  no  option  is  avail- 
able to  the  shipper;  and  second,  the  estab- 
lished rate  is  not,  in  any  sense,  a  reduced 
rate,  but  is  the  regular  and  only  rale,  and 
consequently  there  is  an  entire  failure  of 
the  expressed  consideration." 

Various  other  forms  of  compulsion  are 
shown  in  the  cases  set  out  below. 

A  carrier  cannot  absolve  itself  from  its 
^uty  to  furnish  safe  cars  by  exacting  a  con- 
tact requiring  the  shipper  to  inspect  and 
"elect  his  car.  where  the  shipper  ia  induced 
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to  take  the  risk  by  safe,  but  false,  appear- 
ances, while  the  carrier  knows  that  the  car 
selected  is  unsafe.  Lake  Erie  &  W.  R.  Co. 
V.  Holland,  162  Ind.  406,  63  L.R.A.  948,  69 
N.  E.  138. 

A  carrier  cannot  coerce  the  shipper  to 
yield  assent  to  a  limitation  of  responsibility 
by  making  exorbitant  charges  when  such 
assent  is  refused.  York  Mfg.  Co.  v.  Illinois 
C.  R.  Co.  3  Wall.  107,  18  L.  ed.  170. 

So,  if  the  shipper's  only  option  is  to  sign 
a  special  contract  for  a  rate  less  ttiau  the 
legal  rate,  or  a  contract  for  more  than  the 
legal  rate,  then  the  action  of  the  company 
is  contrary  to  law,  and  the  shipper  is  not 
bound  by  the  contract.  Paddock  v.  Mis- 
souri P.  R.  Co.  155  Mo.  624,  56  S.  W.  453. 

And  an  agreement  to  carry  for  a  price 
which  the  company  was  accustomed  to 
charge  is  no  consideration  for  the  insertion 
of  a  clause  diminishing  the  liability  of  the 
company  in  case  of  a  loss  by  fire.  Louis- 
ville &  N.  R.  Co.  V.  Gilbert,  supra. 

If  a  carrier  is  liable  to  a  shipper  for 
failure  to  furnish  cars*,  then  it  has  no  right 
to  reouire  a  release  of  this  liability  before 
according  to  the  shipper  the  privilege  of  ship- 
ping property  upon  terms  the  same  as  those 
given  to  other  shippers,  who  assert  no  claim 
for  damages.  St.  Louis  k  S.  F.  R,  Co.  v. 
Pearce,  82  Ark.  353,  118  Am.  St.  Rep.  75, 
101  S.  W.  760,  12  A.  &  E.  Ann.  Cas.  125. 

A  contract  presented  to  a  shipper  after 
his  cattle  are  loadel,  with  the  alternative 
of  signing  it  or  unloading  his  cattle,  was 
held  void  in  Kansas  P.  R.  Co.  v.  Reynolds, 
17  Kan.  251,  so  far  as  it  attempted  to  re- 
strict the  liability  of  the  carrier,  or  to  im- 
pose additional  burdens  upon  the  shipper, 
as  conditions  precedent  to  a  recovery  for 
damages  resulting  from  the  negligence  of 
the  railroad  company. 

So,  where  the  shipper's  horses  were  in  the 
car,  and  the  agent  demanded  ''that  he  sign 
a  special  contract,  or  his  horses  would  not 
go  on  that  train,"  the  special  contract  was 
held  void  in  Atchison,  T.  k  S.  F.  R.  Co.  v. 
Dill,  48  Kan.  210,  29  Pac.  149. 

And  a  shipper  is  not  bound  by  a  contract 
presented  to  him  after  his  stock  was  loaded, 
and  which  was  signed  by  him  only  after  he 
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Co.  113  Mo.  App.  688,  88  S.  W.  769;  Helm 
V.  Missouri  P.  R.  Co.  98  Mo.  App.  419,  72 
S.  W.  148;  Texas  &  P.  R.  Co.  v.  Byers 
Bros.  (Tex.  Civ.  App.)  73  S.  W.  427;  Shel- 
ton  V.  Merchants'  Dispatch  Transp.  Co.  59 
N.  Y.  258. 

Where  a  party,  of  his  own  free  will  and 
from  choice,  agrees  to  execute  a  written 
contract  covering  a  certain  transaction,  and 
afterwards,  in  pursuance  of  that  agreement, 
signs  a  written  contract,  just  as  he  had 
agreed  to  sign,  he  cannot  claim  that  the 
contract  was  signed  under  duress. 

Yost  V.  Ramey,  103  Va.  117,  48  S.  E. 
862;  Texas  Mexican  R.  Co.  v.  Gallagher,  su- 
pra. 

The  shipper  ratified  the  contract  by  ac- 
cepting its  benefits. 

State  V.  Otis,  60  Kan.  248,  56  Pac.  14, 
9  Cyc.  Law  &  Proc.  p.  443;  10  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  337;  Cobb  v.  Hatfield, 
46  N.  Y.  533;  Gilleland  v.  Louisville  &  N. 
R.  Co.  119  Ga.  789,  47  S.  E.  336;  Merrill 
V.  Wilson,  66  Mich.  243,  33  N.  W.  716; 
Sornborger  v.  Sanford,  34  Neb.  498,  62  N. 
W.  308;  Bell  V.  Keepers,  39  Kan.  105,  17 
Pac.  785;  Provident  Loan  Trust  Co.  v.  Mc- 
intosh, 68  Kan.  458,  75  Pac.  498,  1  A.  &  E. 
Ann.  Cas.  906. 


Messrs.  A.  M.  Keene  and  E.  C.  Gates, 

for  defendant  in  error: 

The  shipper  was  given  no  choice  of  con* 
tracts,  and  is  not  bound  by  one  limiting 
liability,  and  which  was  obtained  by  co- 
ercion. 

Kansas  P.  R.  Co.  v.  Reynolds,  17  Km. 
251;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Dill, 
48  Kan.  210,  29  Pac.  348;  Little  Rock  k 
Ft.  S.  R.  Co.  v.  Cravens,  57  Ark.  112,  18 
L.R.A.  527,  38  Am.  St.  Rep.  230,  20  S.  W. 
803;  Lake  Erie  &  W.  R.  Co.  v.  Holland,  1C2 
Ind.  406,  63  L.R.A.  948,  69  N.  E.  138;  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Mason,  4  Kan. 
App.  391,  46  Pac.  31. 

Burch,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  is  a  common  carrier,  oper- 
ating a  line  of  railroad  running  northward 
through  Godfrey,  Ft.  Scott,  and  Fulton  to 
Kansas  City,  Missouri.  The  plaintiff  is  a 
stockman  who  resides  at  Fulton,  north  of 
Ft.  Scott,  and  who  keeps  cattle  at  God- 
frey, south  of  Ft.  Scott.  The  defendant  has 
no  office  or  agent  at  Godfrey.  Desiring  to 
ship  several  car  loads  of  cattle  from  God- 
frey to  Kansas  City,  the  plaintiff  made  a 
verbal  arrangement  to  do  so  with  the  de- 
fendant's agent    at  Fulton.      The   arrange- 


had  been  told  that,  unless  he  signed  the 
agreement,  the  company  would  not  ship  the 
cattle.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Mason, 
4  Kan.  App.  391,  46  Pac.  31. 

So,  where  the  inference  is  fair  that  if  the 
shipper  had  not  signed  the  limited-liability 
contract,  the  carrier  would  have  refused  to 
ship  his  cattle,  which  were  already  loaded 
upon  the  cars,  the  contract  is  not  binding. 
Missouri,  K.  &  T.  R.  Co.  v.  Carter,  9  Tex. 
Civ.  App.  6T7,  29  S.  W.  565. 

Proof  by  the  shipper  that  the  cattle  were 
received  by  the  carrier  under  an  oral  con- 
tract to  c&rry  them  at  a  certain  rate,  and 
be  subject  to  all  the  common-law  and  statu- 
tory liabilities,  was  held  in  Texas  &  P.  R. 
Co.  v.  Avery,  19  Tex.  Civ.  App.  235,  46  S. 
W.  897,  to  establish  want  of  consideration 
for  a  written  contract  which  demanded  the 
same  or  a  higher  rate,  and  besides  placed 
all  risks  of  the  shipment,  and  all  the  labor 
and  burden  of  loading  and  unloading  and 
caring  for  the  cattle,  upon  the  shipper,  to 
be  performed  at  his  expense. 

A  stipulation  in  a  contract  to  carry  per- 
ishable freight,  that  it  must  be  at  the  own- 
er's risk,  is  void,  where  those  are  the  only 
terms  upon  which  the  carrier  would  under- 
take the  service.  Parker  v.  Atlantic  Coast 
Line  R.  Co.  133  N.  C.  335,  63  L.R.A.  827, 
45  S.  E.  658. 

In  Adams  Exp.  Co.  v.  Nock,  2  Duv.  (Ky.) 
562,  87  Am.  Dec.  510,  it  is  said,  obiter,  that, 
in  a  case  of  importunate  necessity  for  im- 
mediate transportation,  a  refusal  to  carry 
without  a  special  contract  cannot  be  sanc- 
tioned. 

A  custom  of  railroads  not  to  receive  for ' 
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transportation  any  live  stock  except  under 
certain  conditions  modifying  their  common- 
law  liability  would  be  contrary  to  law  and 
public  policy.  Missouri  P.  R.  Co.  v.  Fagan, 
72  Tex.  127,  2  L.R.A.  75,  13  Am.  St  Rep. 
776,  9  S.  W.  749. 

The  mere  fact  that  the  plaintiff  did  not 
ask  time  to  read  the  contract  before  sign- 
ing it  would  not  necessarily  make  the  con- 
tract binding,  if  it  was  procured  under 
duress  or  without  consideration.  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Batte  (Tex.  Civ.  App.) 
107  S.  W.  632. 

Where  the  shipper  is  refused  any  otlicr 
contract  than  one  limiting  the  carrier*8  lia- 
bility, and  is  compelled  to  sign  it,  in  order 
to  ship  his  cattle,  the  contract  is  not  prop- 
erly evidence  in  the  case,  and  no  defense  can 
be  based  upon  it.  Chicago,  R.  I.  &  P.  R- 
Co.  V.  Cotton,  87  Ark.  339,  112  S.  W.  742. 

So,  in  Evansville  &  T.  H.  R,  Co.  v.  Mc- 
Kinney,  34  Ind.  App.  402,  73  N.  E.  148, 
it  was  held  that  an  action  by  a  shipper  for 
loss  or  injury  to  goods  during  transporta- 
tion is  one  in  tort,  where  the  evidence  shows 
that,  as  a  condition  precedent  to  such  car- 
riage, the  shipper  was  compelled  to  sign  a 
contract  limilung  the  carrier's  liability. 

And  in  Cleveland,  C.  C.  &  St.  L.  R.  Co, 
V.  Hollowell,  172  Ind.  466,  88  N.  E.  680, 
the  court  said:  "The  owner  may  rightfully 
demand  that  such  property  shall  be  received 
and  carried  under  the  carrier's  common-law 
liability,  and  a  contract  limiting  such  lia- 
bility, to  which  he  is  obliged  to  assent,  in 
order  to  secure  transportation,  cannot  be 
considered  as  having  been  freely  and  fairly 
entered  into." 
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ment  was  that  cars  would  be  placed  at 
Godfrey,  which  the  plaintiff  would  load  in 
time  to  be  taken  by  a  certain  train,  the 
plaintiff  would  go  with  the  cattle  to  Ft. 
Scott,  the  defendant  would  have  a  shipping 
contract  prepared  and  ready  for  signature 
when  the  train  arrived  there,  and  the  plain- 
tiff and  his  cattle  would  go  through  to 
Kansas  City  on  the  train  taking  them  from 
Godfrey.  The  plaintiff  had  been  a  regular 
shipper  of  cattle  for  years,  knew  it  was  the 
custom  to  require  shippers  to  sign  written 
contracts,  and  had  always  signed  written 
coDtracts,  but  he  had  never  scrutinized,  and 
was  not  familiar  with,  their  provisions.  He 
did  not  discuss  rates  or  terms  with  the 
agent  at  Fulton,  or  the  conditions  of  the 
contract  which  would  be  in  waiting  for  him. 
He  did  not  know  what  the  terms  would  be, 
but  he  expected,  when  he  reached  Ft.  Scott, 
to  be  presented  with,  and  intended  to  sign, 
just  such  a  written  contract  as  he  had 
been  in  the  habit  of  shipping  under.  The 
cattle  were  loaded  and  transported  to  Ft. 
Scott,  as  contemplated.  At  Ft.  Scott  the 
defendant  had  no  contract  in  readiness  for 
si^ature,  no  agent  at  the  station,  and,  after 
diligent  effort,  the  plaintiff  could  find  no- 
body with  authority  to  bill  his  cattle.    Tlic 


train  conductor  could  not  take  the  cattle, 
without  proper  papers,  and  the  cars  contain- 
ing them  were  cut  out  of  the  train,  over 
the  plaintiff's  objection  and  protest,  were 
placed  on  a  side  track,  and  the  train  pro- 
ceeded to  Kansas  City  without  them.  The 
day  was  hot  and  sultry,  and  for  several 
hours  the  cattle  were  switched  and  bumped 
about  the  yards,  frequently  with  much  vio- 
lence, or  were  left  standing  between  lines 
of  other  cars,  so  that  they  suffered  greatly 
from  heat,  with  the  result  that  they  were 
seriously  injured.  The  plaintiff  followed 
them  about,  getting  up  those  which  were 
knocked  down,  and  otherwise  doing  what 
he  could  to  protect  them.  The  plaintiff 
finally  found  an  agent  who  made  out  a  con- 
tract, and  presented  it  for  signature.  The 
plaintiff  was  not  apprised  of  its  terms.  Was 
offered  no  choice  of  rates,  and  was  given 
no  option  as  to  conditions  of  liability  on 
the  part  of  the  defendant.  He  might  have 
read  the  instrument,  but  did  not.  He  rec- 
ognized it  as  a  railroad  live-stock  contract 
like  the  kind  he  had  been  using,  but  he  was 
not  familiar  with  what  it  contained.  He 
told  the  agent  the  condition  the  cattle  were 
then  in,  and  refused  to  sign.  The  agent  re- 
fused to  allow  the  cattle  to  be  shippd  un- 


In  Kirbv  v.  Western  U.  Teleg.  Co.  4  S.  D. 
105,  439,  '30  L.R.A..  612,  46  Am.  St.  Rep. 
765,  55  N.  W.  759,  the  same  doctrine  was 
held  applicable  to  a  telegraph  company,  and 
it  was  held  that  a  modification  of  the  com- 
mon carrier's  liability  depended  upon  the 
agreement  of  the  parties,  and  the  carrier 
could  not  legally  exact  such  an  agreement 
as  a  condition  precedent  to  receiving  or 
carrying  the  offered  freight  or  message. 

In  Baltimore  &  O.  S.  W.  R.  Co.  v.  Fox, 
113  111.  App.  180,  it  was  held  that  the  bur- 
den of  showing  the  assent  of  a  shipper  to  a 
limitation  of  the  carrier's  common-law  lia- 
bility is  upon  the  carrier.  And  to  the  same 
effect  was  the  decision  in  Elgin,  J.  &  E.  R. 
Co.  7.  Bates  Mach.  Co.  98  Hi.  App.  311,  af- 
firmed  in  200  111.  636,  93  Am.  St.  Rep.  218, 
66  N.  E.  326. 

The  lack  of  an  independent  consideration 
for  an  exemption  of  a  carrier  from  liability 
for  damages  caused  by  fire,  expressed  in  the 
bill  of  lading,  cannot  successfully  be  urged 
to  avoid  such  provision,  although  the  carrier 
may  have  had  but  one  ra^,  where  the  con- 
sideration expressed  was  sufficient  to  sup- 
port the  entire  contract  made.  Cau  v.  Texas 
t  P.  R.  Co.  194  U.  S.  427,  48  L.  ed.  1063,  24 
Sup.  Ct.  Rep.  663.  And  to  the  same  effect 
was  the  decision  in  Arthur  v.  Texas  &  P.  R. 
Co.  204  U.  S.  505,  51  L.  ed.  590,  27  Sup. 
Ct.  Rep.  338. 

Of  course,  if  the  goods  presented  or  of- 
fered for  transportation  are  of  such  a  char- 
acter that  the  carrier  is  not  obliged,  as  a 
common  carrier,  to  transport  the  same,  he 
may  insist  upon  carrying  them  only  under 
Kneh  terms  as  he  may  wish  to  impose;  as,  for 
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instance,  the  paraphernalia  of  a  circus,  in- 
cluding wild  animals  (as  in  Wilson  v.  At- 
lantic Coast  Line  Co.  66  C.  C.  A.  480,  333 
Fed.  1022,  affirming  129  Fed.  774;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Wallace,  30  L.R.A.  161, 
14  C.  C.  A.  257,  24  U.  S.  App.  589,  66  Fed. 
506) ;  or  the  cars  of  a  sleeping  car  company 
(as  in  Russell  v.  Pittsburgh,  C.  C.  &  St.  L>. 
R.  Co.  157  Ind.  305,  55  L.R.A.  253,  87  Am. 
St.  Rep.  214,  61  N.  E.  678). 

So,  carriers  making  a  through  contract 
for  the  shipment  of  merchandise,  wheth- 
er through  an  initial  line  agreeing  to 
ship  beyond  its  own  road,  or  througli  a 
transportation  company  having  no  line 
of  its  own,  but  simply  authorized  to 
ship  over  connecting  lines,  may  insert 
therein  a  fire-exemption  clause,  although 
no  offer  is  made  to  assume  the  risk 
for  additional  compensation,  since  there  is 
no  common-law  liability  to  make  the  through 
shipment.  Deming  v.  Merchants'  Cotton 
press  and  Storage  Co.  90  Tenn.  306,  13 
L.R.A.  618,  17  S.  W.  89. 

Although  this  note  is  intended  to  be  con- 
fined to  cases  of  the  shipment  of  goods  or 
cattle,  attention  is  called  to  the  fact  that 
in  some  cases  it  has  been  held  that  before  a 
carrier  can  limit  its  liability  as  a  carrier  of 
passengers,  the  intending  passenger  must 
have  had  the  opportunity  of  an  option  be- 
tween a  limited-liability  contract  and  a  full- 
liability  contract.  Louisville  &  N.  R.  Co.  v. 
Turner,  100  Tenn.  222,  43  L.R.A.  142,  47 
S.  W.  223;  Robert  v.  Chicago  &  A.  R.  Co. 
(Mo.  App.)  127  S.  W.  925.  Doubtless  other 
cases  of  the  same  character  might  be  found. 

W.  M.  G. 
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fless  the  plaintiff  signed  the  paper  tendered. 
Having  no  alternative,  tlie  plaintiff  aliixed 
his  signature,  so  that  he  cQuld  get  his  cat- 
tle to  market.  A  few  hours  afterward  the 
cattle  were  placed  in  a  train  which  took 
them  to  Kansas  City.  When  placed  on  the 
market,  one  animal  could  not  be  sold,  and 
five  others  were  weighed  back  after  sale 
because  of  broken  ribs 'and  bruises.  The 
contract  which  the  plaintiff  signed  required 
him  to  attend  and  unload  his  cattle  at  his 
own  risk  and  expense.  It  contained  pro- 
visions with  which  he  did  not  comply,  which 
were  conditions  precedent  to  the  recovery  of 
damages  for  the  injuries  sustained.  It  also 
provided  for  his  transportation.  He  went 
to  Kansas  City  on  the  train  with  the  cat- 
tle, and  at  Kansas  City  surrendered  the 
contract  to  the  defendant,  and  received  a 
pass  to  his  home,  which  he  used.  The  plain- 
tiff sued  the  defendant  for  damages,  count- 
ing upon  the  common-law  liability  which 
attached  to  the  delivery  of  the  cattle  to  the 
defendant  under  the  verbal  arrangement 
with  the  agent  at  Fulton.  The  defendant 
answered,  setting  up  the  written  contract, 
and  pleading  noncompliance  with  its  con- 
ditions. The  plaintiff  replied  that  the  writ- 
ing was  signed  under  duress.  The  case  was 
submitted  on  testimony  showing  the  fore- 
going, among  other  facts.  The  court  in- 
structed the  jury  respecting  the  common- 
law  liability  of  the  defendant  in  the  ab- 
sence of  special  contract,  and  respecting  its 
limited  liability  under  the  written  contract, 
and  submitted-  to  the  juiy  the  question 
whether  the  written  contract  was  signed 
with  such  freedom  from  constraint  that  it 
governed  the  rights  of  the  parties.  The  de- 
fendant excepted,  but  made  no  request  for 
other  instructions.  The  jury  found  for  the 
plaintiff,  and  the  defendant  prosecutes  er- 
ror. 

The  defendant  argues  that  when  the  writ- 
ten contract  was  signed,  it  superseded  all 
oral  negotiations,  and  fixed  the  rights  of 
the  parties.  It  is  said  that  when  the  plain- 
tiff signed  the  contract,  he  did  only  what 
he  intended  to  do  from  the  beginning,  and 
what  he  agreed  to  do  at  the  beginning,  and 
hence  that  the  coercion  of  the  agent  at 
Ft.  Scott  can  be  given  no  legal  effect.  It 
is  not  necessary  to  cite  authorities  upon 
the  proposition  that  if  the  plaintiff  freely 
and  voluntarily  signed  the  contract, — as- 
suming it  to  be  one  which  the  law  will 
permit, — it  measures  the  rights  of  the  par- 
ties. The  oral  arrangement  would  be  at  an 
end,  and  the  plaintiff  would  be  in  no  posi- 
tion to  avoid  the  force  of  the  limitations 
placed  upon  the  carrier's  liability  by  the 
writing.  It  may  be  assumed  that,  if  the 
plaintiff  legally  bound  himself  at  Fulton  to 
execute  the  precise  contract  which  was  pre- 
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sented  to  him  at  Ft.  Scott,  the  claimed  co- 
ercion was  without  legal  influence.  But,  if 
the  plaintiff  rested  under  no  legal  obligati«ju 
to  sign  that  contract,  he  could  abandon  hU 
original  intention  and  refuse  to  do  so;  aiiJ 
if  the  original  intention  to  sign  was  right- 
fully abandoned,  any  subsequent  assent  to 
the  terms  of  the  contract  would  have  to  be 
obtained  without  coercion  or  it  would,  not 
bind.  In  calling  upon  this  court  to  de- 
clare that  the  plaintiff  irrevocably  bountl 
himself  to  sign  the  very  instrument  he  did 
sign,  the  defendant  raises  a  question  of  fact 
which  he  should  have  asked  to  have  sub- 
mitted to  the  jury  under  proper  instruc- 
tions. There  is  no  evidence  that  the  de- 
fendant had  a  standard  form  of  contract 
which  it  invariably  used,  and  which  there- 
fore was  in  the  plaintiff's  mind.  The  con* 
tract  upon  which  the  defendant  relies  hat 
the  following  heading:  "St.  Louis  &  San 
Francisco  Railroad  Company.  Read  this 
contract  carefully,  as  numerous  changes 
have  been  made."  How  long  this  form  had 
been  in  use  does  not  appear,  and  it  can- 
not be  said  the  plaintiff  had  any  of  its 
provisions  in  mind.  True,  the  plaintiff 
recognized  the  contract  as  a  railroad  li^-e- 
stock  contract  like  the  ones  he  had  been 
using,  and  such  as  he  expected  to  sign;  but, 
taking  all  of  his  evidence  into  consider- 
ation, a  jury  would  have  the  right  to  find 
that  his  identification  extended  no  further 
than  to  the  genus.  A  man  may  recognise 
a  trust  deed  or  coupon  bond  as  such,  and 
know  nothing  of  its  contents,  and  he  may 
agree  to  execute  such  a  bond  and  to  secure 
it  by  such  a  deed  without  agreeing  upon  any 
single  condition  to  be  inserted  in  either. 
All  the  plaintiff  said  must  be  weighed  to 
ascertain  its  true  purport.  Statement 
qualifies  statement,  and  reconciliation  is  a 
jury  function. 

Except  that  the  plaintiff  identified  this 
contract  as  like  those  he  had  previously 
used,  which  to  the  jury  might  have  meant 
nothing,  there  is  no  evidence  of  usual  stip- 
ulations or  customary  conditions  with  which 
the  plaintiff  should  have  been  familiar  from 
his  previous  experience,  and  which  should 
have  been  in  mind ;  and,  except  as  indicated, 
there  is  no  evidence  that  this  contract  was 
of  a  regular,  usual,  or  customary  kind.  The 
court  is  not  inclined  to  declare  as  a  matter 
of  law  that  a  shipper  who  delivers  stock  to 
a  carrier  for  transportation,  with  the  under- 
standing that  a  written  contract  will  be 
signed,  intends  or  binds  himself  to  submit 
to  every  condition  the  carrier  may  see  fit  to 
impose.  Under  these  circumstances,  the 
jury  would  have  been  justified  in  finding 
that  the  plaintiff  simply  agreed  to  agree 
upon  a  contract  when  he  reached  Ft.  Scott: 
and  it    is  elementary  law  that,  unless  an 
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agreement  to  make  a  future  contract  be  defi- 
nite and  certain  upon  all  the  subjects  to  be 
embraced,  it  is  nugatory.     "A  contract  be- 
tween two  persons,  upon  a  valid  consider- 
ation, that  they  will,  at  some  specified  time 
in  the  future,  at  the  election  of  one  of  them, 
enter  into  a  particular  contract,  specifying 
its  terms,  is  undoubtedly  binding,  and,  up- 
on a  breach  thereof,  the  party  having  the 
election  or. option  may  recover  as  damages 
what  such  particular  contract  to  be  entered 
into  would  have  been  worth  to  him,  if  made. 
But  an  agreement  that  they  will  in  the  fu- 
ture make  such  contract  as  they  may  then 
agree  upon  amounts  to  nothing.    An  agree- 
ment to  enter  into  negotiations,  and  agree 
upon  the  terms  of  a  contract,  if  they  can, 
cannot  be  made  the  basis  of  a  cause  of  ac- 
tion.   Ihere  would  be  no  way  by  which  the 
court  could  determine  what  sort  of  a  con- 
tract the  negotiations  would  result  in,  no 
rule  by  which   the  court    could    ascertain 
whether  any,  or,  if  so,  what,  damages  might 
follow  a  refusal  to  enter  into  such  future 
contract.     So,  to  be  enforceable,  a  contract 
to  enter  into,  a  future  con  tract,  must  specify 
ail  its  material   and  essential   terms,   and 
leave  none  to  be  agreed  upon  as  the  result 
of  future  negotiations.     .     .     .     Where  a 
final  contract  fails  to  express  some  matter, 
as,  for  instance,  a  time  of  payment,  the  law 
may  imply  the  intention  of  the  parties;  but 
where  a  preliminary  contract  leaves  certain 
terms  to  be  agreed  upon  for  the  purpose  of 
a  final  contract,  there  can  be  no  implication 
of  what  the  parties  will  agree  upon."    Shep- 
ard  V.  Carpenter,  54  Minn.  153,  56  N.  W. 
906.     Such  being  the    law  and    the    state 
of  the  case,  it  cannot  be  said  that  the  plain- 
tiff rested  under  a  legal  duty  to  sign  the 
writing  in  controversy.    He  was  free  to  re- 
fuse  to  commit    himself    to    any    specific 
agreement.     He' did  refuse,  and  tha  Fulton 
arrangement  was  then  at  an  end  so  far  as 
the  execution   of  a  shipping  contract  was 
concerned.    The  law  required  the  defendant 
to  accept  the  plaintifTs  stock  for  transporta- 
tion without  obliging  him  to  agree  to  sign 
a  special  contract,  and  without  coercing  him 
into  signing  a  special  contract.     A  special 
^ontract  limiting  the  carrier's  common-law 
liability  must  be  freely  and  fairly  made,  or 
the  shipper  may  repudiate  it;  and  a  refusal 
to  transport  stock  unless  the  shipper  signs 
a  special  contract  destroys  freedom  of  con- 
sent,   "SucTi  a  contract,  however,  must  be 
freely  and   fairly  made  with  the  railroad 
company, — ^not  exacted  as  a  condition  prece- 
dent of  shipment.    Railroad  companies  can- 
not arbitrarily    fix  any  valuation    on    tlie 
property  of  the  shipper,  or  arbitrarily  de- 
mand or  exact  the  execution  of  a  contract 
limiting  the  common-law  liability.     Kansas 
I".  R.  Co.  v.  Nichols,  9  Kan.  236,  12  Am. 
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Rep.  494.  If  a  railroad  company  has  two 
rates  for  the  transportation  of  goods  or 
stock, — one  if  the  goods  or  stock  are  car- 
ried under  the  common-law  liability,  and 
the  other  if  carried  under  a  limited  or 
special  contract, — the  shipper  must  have 
real  freedom  of  choice.  He  cannot  be  de- 
nied the  right  to  have  his  goods  carried  by 
the  carrier  under  its  common-law  liability; 
but  if  he  desires,  and  if  the  statute  per- 
mits and  public  policy  does  not  forbid,  he 
may  enter  into  a  special  contract  with  the 
carrier,  limiting  the  common-law  liability. 
.  .  .  But  a  common  carrier  cannot  ex- 
act of  a  shipper  his  signature  to  a  special 
contract  limiting  the  common-law  liability 
as  a  condition  precedent  of  shipping  or 
transporting  stock,  because,  in  such  a  case, 
the  carrier  resorts  to  unfair  means.  A  con- 
tract thus  exacted  is  not  freely  and  fairly 
entered  into."  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Dill,  48  Kan.  210,  29  Pac.  148.  This  be- 
ing true,  the  contract  pleaded  in  the  an- 
swer was  voidable  at  the  plaintiff's  elec- 
tion. 

The  defendant  claims  that  the  plaintilT 
affirmed  the  contract  by  surrendering  it  at 
Kansas  City  and  procuring  free  transpor- 
tation to  his  home.  It  is  undisputed  law 
that  a  party  may  not  voluntarily  act  upon 
a  contract  which  he  has  been  constrained 
to  sign,  and  voluntarily  take  the  benefit  of 
it,  and  then  avoid  it  for  duress.  The  rules 
applicable  to  the  rescission  of  contracts  on 
the  ground  of  fraud  apply.  But  things 
done  in  apparent  recognition  of  the  con- 
tract while  the  pressure  of  the  hardship 
which  overcomes  the  mind  continues  will 
not  amount  to  an  affirmance.  The  influence 
of  the  duress  must  be  removed  before  con- 
duct becomes  voluntary,  and  after  that,  acts 
charged  as  constituting  a  confirmation  must 
be  such  as  to  indicate  an  intention  to  con- 
done the  wrong,  and  a  purpose  to  abide  the 
consequences.  Numerous  decisions  illus- 
trate these  principles. 

In  the  case  of  Montgomery  v.  Pickering, 
116  Mass.  227,  a  vendee  fraudulently  ob- 
tained a  bond  for  a  deed  and  a  sum  of  con- 
demnation money  for  a  part  of  the  prop- 
erty. With  full  knowledge  of  the  fraud 
and  of  her  rights,  the  vendor  executed  a 
deed  pursuant  to  the  bond.  Afterwards  she 
brought  suit  to  set  aside  the  conveyance. 
The  opinion  reads:  "The  deed  in  question 
does  not  expressly  confirm  the  validity  of 
the  previous  contract.  It  was  not  found- 
ed on  any  new  consideration,  or  given  in 
settlement  of  a  disputed  claim.  It  was  re- 
quired by  the  terms  of  the  original  con- 
tract, and  there  is  nothing  to  show  an  in- 
tention to  forgive  the  fraud.  To  have  ef- 
fect as  a  confirmation,  such  deed  must  ap- 
pear to  have  been  given  vith  that  inten* 
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tion  by  one  who  was  not  under  the  influ- 
ence of  the  previous  transaction.  When  re- 
lied on  as  a  defense  in  a  case  where  fraud 
is  clearly  established,  it  is  said  that  it 
must  stand  upon  the  clearest  evidence,  be- 
cause the  act  is  so  inconsistent  with  jus- 
tice, and  so  likely  to  be  connected  with 
the  fraud.  Morse  v.  Royal,  12  Yes.  Jr.  355, 
373.  The  deed  must  be  so  disconnected 
with  the  previous  dealings  as  to  leave  the 
grantor  the  complete  power  of  determining, 
as  upon  an  original  act,  whether  he  will  do 
it  or  not  (Crowe  v.  Ballard,  1  Ves.  Jr. 
215) ;  or,  as  it  is  said  in  the  more  recent 
case  of  Moxon  v.  Payne,  L.  R.  8  Ch.  881, 
the  parties  must  be  at  arms*  length  and 
stand  on  equal  terms."  (P.  230.)  In  the 
case  of  Rau  v.  Von  Zedlitz,  132  Mass.  1G4, 
the  syllabus  reads:  "If  a  woman  on  the 
eve  of  her  marriage  is  induced  by  threats 
of  the  imprisonment  of  her  intended  hus- 
band, and  by  undue  influence  and  fear  that 
her  marriage  will  otherwise  be  prevented, 
to  sign  an  agreement  to  pay  the  debts  of 
her  intended  husband,  the  agreement  can- 
not be  enforced  in  equity;  and  a  part  pay- 
ment by  her,  after  signing  the  agreement, 
on  legal  proceedings  being  threatened,  and 
in  ignorance  of  her  rights,  is  not  in  equity 
a  ratification  of  the  agreement.  If  a  wom- 
an, induced  by  undue  influence,  signs  an 
agreement  to  pay  a  debt  of  her  intended  hus- 
band, the  fact  that  the  creditor  forbore  to 
sue  the  original  debt  and  to  arrest  the  debt- 
or, and  that  the  woman  thereby  obtained  a 
husband  and  a  title,  will  not  prevent  the 
woman  from  setting  up  the  defense  of  un- 
due influence  when  the  creditor  seeks  to  en- 
force the  contract  in  equity."  In  the 
opinion  it  was  said:  "But,  to  constitute 
a  confirmation,  the  acts  must  have  been 
done  with  that  intention  by  one  who  was 
not  under  the  infiuence  of  the  previous 
transaction  (Montgomery  v.  Pickering,  su- 
pra, and  cases  cited),  and  with  a  knowledge 
of  its  invalidity."  (P.  168.)  In  the  case 
of  Leflore  County  v.  Allen,  80  Miss.  298, 
31  So.  815,  the  syllabus  reads:  "The  fact 
that  a  wife  lived  two  years  after  making  a 
deed,  void  because  made  under  threats  of 
the  prosecution  of  her  husband,  and  ex- 
pressed satisfaction  at  the  acceptance  of  the 
deed  and  the  prevention  of  disgrace,  is  not 
a  sufficient  ratification  to  validate  the  deed, 
the  husband  being  still  alive  and  subject  to 
prosecution."  In  the  case  of  Bell  v.  Ander- 
son, 74  Wis.  638,  43  N.  W.  666,  a  defrauded 
vendee  of  a  piano  made  an  offer  to  return 
the  instrument,  which  was  not  accepted, 
and  then  brought  an  action  for  the  price 
paid.  After  the  offer  to  return,  she  used 
the  piano  on  occasions  until  the  time  of 
trial.  In  the  opinion  it  was  said:  "The 
plaintiff  testified  that  she  had  used  the 
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piano  a  little,   as  she  had  occasion,  down 
to   the  time  of   trial,     it  is  claimed  tliit 
such  use  thereof  is  inconsistent  with  a  re- 
scission  of  the  contract  of    purchase,  and 
hence'  that  her  ofl'er  to  return  the  instru- 
ment is  nugatory.     Such  use  may  or  mtv 
not  be  inconsistent    with    a    rescission  of 
the  contract.     Were  we  deciding  the  ques- 
tion of  fact^  inasmuch  as  the  defendant,  bj 
refusing  to  take  the  piano  from  plaintifi^a 
home,  compelled  her  and  her  family  to  re- 
main involuntary  bailees  of  it,   and,  inas- 
much as  it  is  not  suggested  that  it  was  in- 
jured by  such  use,  we  should  hold  the  use 
not  inconsistent  with  the  rescission  of  the 
contract.     But  the  most  that  can  be  suc- 
cessfully claimed  by  the  defendant  is  tliitt 
it  was  for  the  jury,  under  proper  instruc- 
tions, to  say  whether  the  use  was  such  an 
assertion  of  ownership  by  the  plaintiff  as 
would  render  nugatory  the  offer  to  return 
the  instrument."      (P.   640.)      In  the  case 
of  Tarkington  v.  Purvis,   128   Ind.  182,  9 
L.R,A.  607,  25  Am.  St.  Rep.  429,  25  X.  E. 
879,  a  fraudulent  vendee  sold  some  of  the 
property  after  a  right  to  rescind  bad  been 
established  by  a  tender  and  offer  to  pia<e 
the  vendor  in  statu  quo.    In  the  opinion  it 
was   said:      "The   doctrine   is   fuUv   estab- 
lished  that  a  contract  induced  by  fraud  is 
only  voidable;  and  if  one  who  has  been  de- 
frauded, after  discovering  the  deceit,  ao^ui- 
esces  in  the  sale,  either  by  express  words 
or  by  an  unequivocal  act,  such  as  treating 
the  property  as  his  own,  with  an  intent  to 
condone  the  fraud,  he  will  be  deemed  to  hare 
elected  to  afiSrm  the  contract,  and  he  can- 
not afterwards  rescind.     One  who,  oninfia* 
enced  by  the  fraud,  deals  with  the  property 
as   his   own   after   having   fully  discovered 
that  fraud  has  been  practised  upon  him  in 
the  contract  or  transaction  by  or  through 
which    he    acquired    the    property,   thereby 
waives  his  right  to  rescinds    .    -    .    Equivo- 
cal  acts,   however,   which    do    not   clearly 
evince  a  purpose,  with  complete  knowWce 
of  the  fraud,  to  retain  the  property  as  his 
own,  will  not  defeat  the  right  of  the  per- 
son defrauded  to  rescind.     The  act  must  he 
unequivocal,  and  must  show  an  election  to 
retain   the  property  after    discovering   the 
deceit  before  the  right  to  rescind  is  gone." 
(P.  186.) 

The  return  of  the  plaintiff  to  his  home 
was  an  incident  to  the  shipment  of  the 
cattle,  and  was  bound  up  with  it  as  the  con- 
cluding feature  of  an  entire  transaction. 
The  contract  which  he  was  forced  to  accept 
in  order  to  get  his  cattle  out  of  Ft  Scott 
compelled  him  to  go  with  them,  or  they 
would  have  been  without  care  and  attention 
on  the  road,  and  without  supervision  at 
the  unloading.  These  were  responsibilities 
which  he  was  obliged   to  assume  in  order 
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to  get  the  cattle  moved.  After  they  were 
marketed,  the  return  home  was  not  a  sep- 
arate and  independent  matter  of  personal 
advantage,  but  was  a  final  step  of  the  trans- 
action, necessitated  by  what  had  gone  be- 
fore. It  would  be  idle  to  contend  that  the 
plaintiff  indisputably  intended  to  condone 
the  fraud  and  affirm  the  contract  because 
be  was  relieved  from  payment  of  freight  in 
advance,  secured  a  night  ride  to  Kansas 
City  in  the  caboose  of  a  freight  train  at 
the  defendant's  expense,  and  had  a  lower 
freight  charge  deducted  from  the  proceeds 
of  sale, — assuming  the  defendant  carried  at 
a  lower  rate  under  special  contract.  All 
these  things  were  immediate  products  of  the 
vitiated  agreement  forced  upon  him  by  the 
conduct  of  the  defendant's  agent,  and  it  can- 
not be  said  as  a  matter  of  law  that  he  will- 
iogly  acceded  to  them.  The  turning  in  of 
the  contract,  and  the  acceptance  and  use 
of  the  pass,  bear  the  same  relation  to  the 
original  coercion.  They  were  integral  parts 
of  the  defendant's  scheme  which  the  plain- 
tiff was  driven  to  accept  to  save  his  cat- 
tle. A  jury  might  be  able  to  say  that,  as 
soon  as  the  plaintiff  was  ready  to  go  home, 
he  commenced  to  deal  with  the  defendant  at 
arms'  length,  free  from  the  constraint  un- 
der which  he  had  been  acting,  made  up  his 
mind  to  stand  by  the  contract,  and  deter- 
mined  to  get  what  he  could  out  of  it;  but 
the  law  will  not  arbitrarily  impose  such  an 
interpretation  upon  his  conduct.  The  de- 
fendant might  have  had  this  question  of 
fact,  as  well  as  the  one  first  discussed 
above,  submitted  to  the  jury,  but  it  made  no 
request  for  instructions  to  that  end. 

The  instruction  given  stated  the  law,  and 
the  judgment  of  the  District  Court  is  af- 
firmed 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 


XEW  JERSEY    COURT    OF   ERRORS 
AND  APPEAIiS. 

VALERIAN  LOUIS  PERRIN  et  al. 

V. 

UNITED  STATES  EXPRESS  COMPANY, 
Plff.  in  Err. 

(-.K.  J.—,  74  Atl.  462.) 

Evidence  —  presumption  —  writing  — 
contents  —  knowledge. 

1.  In  the  absence  of  evidence  or  circum- 
stances tending  to  show  the  contrary,  a  per- 
yn  who  personally,  or  by  his  duly  author- 
ized  agent,    prepares   a    writing,    will    be 

Headnotes  bv  VooBHEES,  J- 
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deemed  to  know  the  contents  of  such  writ- 
ing. 

Carrier  —  receipt  prepared   by   shipper 
—  binding  effect. 

2.  Where  a  shipper  tenders  to  a  conunon 
carrier  a  form  of  receipt  for  goods  to  be 
carried,  which  contains  a  limitation  of  the 
carrier's  liability,  and  the  carrier  assents  to 
its  terms,  the  shipper  is  bound  thereby,  not- 
withstanding the  receipt  may  be  in  a  blank 
form,  furnished  by  the  carrier. 

(November  15,  1909.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  plaintiffs'  favor  in  an  ac- 
tion brought  to  recover  damages  for  the 
loss  of  certain  goods  while  in  defendant's 
possession  for  transportation.     Reversed. 

Statement  by  Voorhees,  J.: 

This  suit  was  brought  to  recover  dam- 
ages for  the  loss  of  a  case  containing  gloves, 
delivered  by  the  plaintiffs  at  their  factory 
in  the  city  of  Plainfield,  in  this  state,  to 
the  defendant  for  shipment  by  express  to 
their  store  in  the  city  of  New  York. 

On  April  6,  1906,  the  driver  of  the  ex- 
press company,  in  making  his  rounds,  called 
at  the  factory  of  the  plaintiffs,  and  there 
received  a  case  containing  some  80  or  more 
dozen  pairs  of  gloves,  which  had  been  nailed 
up  and  addressed,  and  was  ready  for  de- 

Note,  —  Effect  of  limitation  of  liability 
ifi  receipt  prepared  by  shipper. 

As  to  effect  of  shipping  contract  signed 
under  compulsion,  sec  note  to  St.  Louis  & 
S.  F.  R.  Co.  V.  Gorman,  ante,  637. 

The  authorities  are  apparently  unani- 
mous in  holding  with  Perrin  v.  United 
States  Exp.  Co.  that  if  the  shipper  himself 
prepares  the  bill  of  lading  or  receipt  which 
contains  limitations  upon  the  carrier's  lia- 
bility, he  will  be  bound  thereby,  and  be 
estopped  from  claiming  that  he  was  unaware 
of  its  contents.  Central  R.  Co.  v.  City  Mills 
Co.  128  Ga.  843,  58  S.  E.  197  (contract  lim- 
iting liability  to  own  line) ;  Durgin  v.  Amer- 
ican Exp.  Co.  66  N.  H.  277,  9  L.R.A.  453,  20 
Atl.  328  (contract  fixing  agreed  valuation)  ; 
Greenwald  v.  Barrett,  199  N.  Y.  170,  92  N. 
E.  218  (contract  fixing  agreed  valuation) ; 
Bernstein  v.  Weir,  40  Misc.  635,  83  N.  Y. 
Supp.  48  (contract  fixing  agreed  valua- 
tion) ;  Wilson  v.  Piatt,  84  N.  Y.  Supp.  143 
(contract  fixing  agreed  valuation)  ;  Cincin- 
nati, H.  &  D.  R.  Co.  V.  Berdan  &  Co.  22 
Ohio  C.  C.  326  (stipulation  releasing  carrier 
for  loss  by  fire  not  due  to  its  negligence). 

So,  in  Greenwald  v.  Barrett,  supra,  the 
court  said:  "There  was  a  book  of  blank  re- 
ceipts in  their  custody,  and  they  made  the 
entries  in  the  blanks  themselves,  and  com- 
pletely prepared  the  receipts  for  signature 
by  the  express  company's  driver  when  he 
called  for  and  took  the  goods.  '  The  con 
tract  of  agreed  valuation  being  one  which 
the  parties  could  lawfully  make,  the  proof 
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livery  to  him.  The  servant  of  the  plain- 
tiffs, who  acted  principally  in  the  capacity 
of  janitor,  packed  the  goods  in  question, 
nailed  it  up,  and  marked  the  address  upon 
it,  and  took  the  box  downstairs  to  the  place 
where  the  express  company  received  it.  This 
witness  testified:  That  plaintiffs  had  a 
book  of  forms  of  receipts  that  were  bound 
together;  that  it  was  customary,  as  soon  as 
a  case  was  ready  for  shipment,  for  him 
to  write  the  address  and  date  on  the  re- 
ceipt and  the  articles  consigned,  and  place 
the  book  usually  on  top  of  the  case,  and 
leave  it  there  for  the  driver;  that  on  this 
particular  occasion,  as  it  was  a  large  case, 
the  driver  needed  assistance,  and  therefore 
he  remained  until  the  driver  called  and 
filled  out  the  receipt;  and  that,  in  addition 
to  his  duties  as  janitor,  he  was  the  person 
who  actually  made  the  shipments  from  the 
factory  to  the  express  company.  The  re- 
ceipt was  contained  in  a  book  of  receipts, 
some  of  which  had  been  used,  leaving  the 
remainder  in  blank  for  future  use.  The 
driver,  having  taken  the  case  to  the  com- 
pany's bill  clerk  at  the    railroad    station, 


where  it  was  weighed  and  the  express  charge 
ascertained,  the  next  morning  collected  tiie 
charge  from  the  plaintifTs.  Each  ptge  of 
this  book  was  in  itself  a  receipt,  with  spaces 
below  for  the  entries  connected  with  each 
shipment;  that  is,  for  the  date,  description 
of  the  articles,  its  value,  the  name  of  the 
consignee,  destination,  and  the  charges  and 
signature  of  the  company's  agent  or  drirer. 
The  book  was  put  in  evidence  by  the  de- 
fendant. The  first  entry  in  it  was  made 
more  than  a  year  previous  to  the  shipmeot 
in  question.  It  was  kept  in  the  office  of 
the  plaintiffs  and  was  always  there,  except 
when  it  was  left  with  a  package  intended 
for  shipment,  so  that  the  driver  could  sign 
it  when  he  received  it.  These  receipts  were 
usually  filled  out  before  the  driver  came, 
by  the  shipping  clerk  of  the  plaintiff  or 
bookkeeper,  or  by  another  who  helped  the 
bookkeeper.  In  the  record  of  the  manj 
shipments  shown  by  the  book,  in  no  ca^ 
was  the  value  of  the  articles  shipped  be- 
fore this  suit  was  brought  given.  In  nearlj 
every  instance  on  the  used  pages  of  the 
book  at  the  top  line,  under  the  word  "value," 


here  required  a  finding  that  it  had  been 
made." 

And  in  Durgin  v.  American  Exp.  Co. 
supra,  it  was  held  that  a  shipper  of  goods 
who  fills  out  one  of  the  blank  receipts  con- 
tained in  a  book  previously  furnished  by 
an  express  company  for  his  use,  and  obtains 
the  signature  of  the  company's  agent  thereto 
upon  delivering  to  him  a  package  for  trans- 
portation, will  be  presumed  to  know  the  con- 
tents of  the  receipt,  and  if  he  receives  such 
receipt  without  objection,  his  assent  to  its 
conditions  will,  in  the  absence  of  fraud,  be 
conclusively  presumed. 

And  in  Central  R.  Co.  v.  City  Mills  Co. 
supra,  a  charge  was  held  erroneous  which 
might  have  led  the  jury  to  believe  that,  if 
the  plaintiff's  agent  did  not  understand  a 
contract  which  he  had  previously  prepared 
in  blank  and  then  filled  out,  and  thus  pre- 
pared for  the  other  party  to  sign,  the  plain- 
tiflr  would  not  be  bound  by  it. 

So,  too,  in  Cincinnati,  H.  &  D.  R.  Co.  v. 
Berdan  &  Co.  supra,  the  shipper,  in  accord- 
ance with  the  well-established  custom,  pre- 
pared a  receipt  containing  a  statement  that 
the  freight  should  be  transported  subject  to 
the  conditions  on  the  railroad  company's  bill 
of  lading.  One  of  these  conditions  was  that 
the  company  should  not  be  liable  for  loss 
by  fire  not  due  to  its  negligence,  and  it  was 
held  that  the  consignee  was  bound  by  the 
stipulation  made  by  the  shipper. 

Where  the  shipper  made  out  a  bill  of  lad- 
ing limiting  the  carrier's  liability,  it  was 
held  in  Mouton  v.  Louisville  &  N.  R.  Co.  128 
Ala.  537,  29  So.  602,  that  it  was  binding  up- 
on the  consignee,  nl though  the  shipper  did 
not  sign  it  nor  notify  the  carrier  that  he  ac- 
cepted it.  A  judgment  for  the  defendant 
was  reversed,  however,  upon  the  ground,  ap- 
parently, that  the  defendant  had  failed  to 
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prove  that  the  loss  was  not  due  to  its  negli- 
gence. • 

And  in  Wallace  v.  Matthews,  39  Ga.  617, 
99  Am.  Dec.  473,  it  was  held  that  when  the 
shipper  made  out  such  a  written  contract 
as  was  satisfactory  to  him,  which  limited 
the  carrier's  liability,  and  carried  it  to  the 
latter's  agent,  who  signed  it,  the  shipper 
was  bound  by  it.  In  this  case  the  carrier's 
road  was  much  dilapidated  from  the  effects 
of  the  Civil  War,  and  it  had  but  little  roll 
ing  stock,  and  refused  to  receive  any  goods 
for  trans jwrtat ion  except  under  limited-lia- 
bility contracts. 

In  Texas  Midland  R.  Co.  v.  H.  L.  Edwards 
A  Co.  (Tex.  Civ.  App.)  121  S.  W,  570.  the 
bill  of  lading,  releasing  the  carrier  from 
liability  for  losses  due  to  fire,  had  been  pre- 
pared by  the  shipper,  but  had  not  been 
signed  when  the  goods,  which  had  been  de- 
livered to  the  carrier,  were  destroyed  by  fire. 
The  carrier  claimed  that  he  was  released 
from  liability  by  the  stipulations,  but  tlie 
court  held  that  the  liability  of  the  railroad 
did  not  arise  on  the  bill  of  lading,  but  upon 
a  delivery  of  the  goods  to  the  railroad  for 
trar^portation. 

Attention  is  called  to  the  fact  that  in  each 
of  the  foregoing  cases  the  limitation  of  the 
carrier's  liability  was  a  valid  limitation,  and 
would  have  beeii  enforceable  had  it  l»en  pre- 
pared by  the  carrier,  and  the  contract  other- 
wise fairly  entered  into;  and  it  can  hardly 
be  claimed  that  a  carrier  might,  by  procur- 
ing the  shipper  to  prepare  a  bill  of  lading, 
limit  his  liability  by  stipulations  which 
would  be  void  if  prepared  by  the  carrier. 
And  in  the  quotation  from  the  Green wald 
Case,  cited  above,  it  is  to  be  noted  that  the 
court  expressly  says  that  the  contract  in 
question  was  one  which  the  parties  could 
lawfuly  make.  W.  M.  O 
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was  written  the  words,  '* value  asked  and 
not  given,"  or  the  words,  "not  given,"  and 
on  the  several  lines  below  under  these 
words  were  "ditto  marks,"  indicating  as  to 
each  successive  shipment  that  tlie  value  had 
not  been  given. 

The  receipt  in  question  provided  that,  in 
case  of  any  loss  or  damage,  no  demand 
should  be  made  upon  the  company  "beyond 
the  sum  of  fifty  dollars,  at  which  sum  said 
property  is  hereby  valued,  unless  the  just 
and  true  value  thereof  is  stated  herein." 
The  words  "fifty  dollars"  are  italicized.  At 
the  end  of  this  provision,  also  italicized,  is 
contained:  VThe  party  accepting  this  re- 
ceipt hereby  agrees  to  the  conditions  here- 
in contained."  In  a  heavier  and  large  type 
at  the  end  of  the  receipt  it  is  stated:  "The 
liability  of  this  company  is  limited  to  $50, 
unless  a  greater  value  is  stated  in  this  re- 
ceipt." The  defendant,  prior  to  the  bring- 
ing of  this  suit,  tendered  to  the  plaintiffs 
$51.33,  being  the  amount  of  express  charges, 
$1.05,  and  ^50,  the  amount  of  its  limited 
liability  under  the  contract,  and  28  cents 
interest,  and  in  its  plea  set  up  this  tender 
in  defense  of  the  action.  The  fact  and  the 
amount  of  the  tender  are  undisputed.  It 
appeared  tlint  the  rate  charged  the  plaintiffs 
for  the  sliipmcnts  was  less  than  would  have 
been  clmrged  if  the  true  value  had  been 
given.  The  defendant  acknowledged  its  lim- 
ited liability  under  the  contract  for  the 
amount  tendered,  and  requested  that  the 
trial  court  direct  a  verdict  against  it  for 
that  amount,  which  was  refused.  The  trial 
judge  submitted  the  case  to  the  jury,  who 
found  a  verdict  for  the  plaintiffs  for  $1,- 
0C8.09.  The  defendant  has  acsigried  error 
on  this  ruling. 

Messrs.  Edward  A.  Day  and  William  T. 
Day,  for  plaintiff  in  error: 

Tlie  express  receipt  in  evidence  consti- 
tuted a  special  contract  by  which  the  lia- 
bility of  the  plaintiff  in  error  for  the  loss 
of  the  goods  delivered  to  it  by  the  plain- 
tiffs was  limited  to  $50. 

Atkinson  v.  New  York  Transfer  Co.  76  N. 
J.  L.  608,  71  Atl.  278;  Hill  v.  Adams  Exp. 
Co.  (N.  J.  L.)  71  Atl.  683.       . 

Tlie  plaintiffs,  by  receiving  and  accepting 
the  receipt,  are  presumed  to  have  read  it 
and  assented  to  its  conditions,  and  are 
bound  by  it. 

Cau  V.  Texas  &  P.  R.  Co.  194  U.  S.  431, 
48  L.  ed.  1056,  24  Sup.  Ct.  Rep.  063;  6  Cyc. 
Law  k  Proc.  p.  417 ;  5  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  293;  1  Am.  &  Eng.  Enc.  T^w,  2d 
ed.  Supp.  p.  822,  note  4;  Moore,  Carr.  p. 
294;  De  Wolff  v.  Adams  Exp.  Co.  306  Md. 
472,  67  Atl.  1099;  Steers  v.  Liverpool,  N. 
Y.  &  P.  S.  S.  Co.  57  N.  Y.  1.  15  Am.  Rep. 
453;  Orace  v.  Adams,  100  Mass.  505,  97 
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Am.  Dec.  117,  1  Am.  Rep.  131;  Quimby  v. 
Boston  &  M.  R.  Co.  150  Mass.  365,  5  L.R.A. 
846,  23  N.  E.  206;  Graves  v.  Adams  Exp. 
Co.  176  Mass.  280,  57  N.  E.  462;  Zimmer  v. 
New  York  C.  &  H.  R.  R.  Co.  137  N.  Y. 
400,  33  N.  E.  642;  Mills  v.  Weir,  82  App. 
Div.  306,  81  N.  Y.  Supp.  801;  Ullman  v. 
Chicago  &  N.  W.  R.  Co.  112  Wis.  150,  60 
L.R.A.  246,  88  Am.  St.  Rep.  949,  88  N.  W. 
41. 

Mr.  Samuel  Koestler  for  defendants  in 
error. 

Voorhees,  J.,  delivered  the  opinion  of  the 
court : 

The  stress  of  attack  upon  the  judgment 
brought  here  by  this  writ  of  error  is 
against  the  refusal  of  the  trial  court  to  di- 
rect the  jury  to  render  a  verdict  against 
the  defendant  for  $51.33,  the  amount  ten- 
dered to  the  plaintiff,  representing  the  ex- 
press charges  paid  by  the  plaintiff  and  $50, 
the  amount  to  which  the  defendant's  lia- 
bility was  limited  by  the  terms  of  the  writ- 
ten express  Receipt.  The  plaintiffs  resist 
this  attack  by  saying  that  the  receipt  is 
not  a  contract,  that  it  did  not  become  such 
by  its  mere  reception  by  them  without  their 
assent,  citing  Hayes  v.  Adams  Exp.  Co.  73 
N.  J.  L.  105,  62  Atl.  284,  affirmed  in  74 
N.  J.  L.  537,  66  Atl.  1044,  and  further,  that 
the  burden  lies  upon  the  defendant  to  prove 
such  assent.  In  Russell  v.  Erie  R.  Co.  70 
N.  J.  L.  808,  67  L.R.A.  433,  59  Atl.  150,  1 
A.  &  E.  Ann.  Cas.  672,  we  held  that  a  car- 
rier might  lawfully  contract  specially  to 
limit  its  common-law  liability  for  any  loss 
except  such  as  might  arise  by  its  negligence 
or  misfeasance,  and  in  Atkinson  v.  New 
York  Transfer  Co.  76  N.  J.  L.  608,  71  Atl. 
278,  we  also  held,  in  the  language  of  the 
learned  chief  justice  delivering  the  opinion 
of  this  court:  "The  carrier  is  entitled  to 
be  compensated  for  his  services  in  propor- 
tion to  the  value  of  the  article  consigned 
and  the  consequent  risk  assumed  by  him. 
The  shipper  is  entitled  to  take  the  benefit  of 
a  lower  rate,  if  he  desires  to  do  so,  by  pla- 
cing a  value  upon  his  goods  for  the  purpose 
of  their  shipment,  below  their  actual  worth. 
Such  a  stipulation  stands  as  if  the  carrier 
had  asked  the  value  of  the  goods  shipped, 
and  had  been  told  by  the  consignor  that 
it  was  the  sum  named  in  the  contract. 
...  It  exacts  from  the  carrier  the  meas- 
ure of  care  due  to  the  value  agreed  on,  and 
is,  we  think,  a  proper  and  lawful  mode  of 
securing  a  due  proportion  between  the 
amount  for  which  the  carrier  can  be  held 
responsible  and  the  charges  received  by  it 
as  fl  consideration  for  the  safe  transporta- 
tion of  the  goods  shipped."  This  case  did 
not  go  to  the  length  that  the  courts  of 
many  of  our  sister  Svates  have  gone  in  hold- 
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ing  that  the  shipper  receiving  a  bill  of  lad- 
ing is  conclusively  presumed  to  have  read  it 
and  acquiesced  in  its  terms,  in  the  absence 
of  fraud,  imposition,  and  mistake.  See  6 
Cyc.  Law  &  Proc.  p.  417,  where  the  cases 
are  collected.  The  case  under  review  does 
not  call  for  a  decision  on  that  point.  The 
Atkinson  Case,  supra,  however,  did  declare 
that  if  a  shipper  has  knowledge  that  the 
express  charges  are  based  upon  a  value 
placed  on  the  goods  by  him  which  is  less 
than  their  real  value,  and  is  specified  in 
the  receipt,  coupled  with  a  clause  limiting 
the  carrier's  liability  to  the  specified 
amount,  he  may  not,  having  accepted  such 
receipt  in  silence,  afterwards  repudiate  that 
he  assented  to  the  valuation,  and  recover 
the  full  amount  of  his  loss. 

The  case  in  hand,  however,  is  one  where 
the  plaintiffs  must  be  held  to  have  drawn 
the  contract,  and  by  their  own  language  to 
have  limited  the  liability  of  the  carrier,  to 
which  it  has  assented.  The  plaintiffs  had 
knowledge  of  the  entire  contents  of  the  re- 
ceipt, for  they  had,  by  their  agents  in 
charge  of  shipping  the  goods,  prepared  it 
and  tendered  it  to  the  defendant,  contrary 
to  the  general  course  of  such  transactions, 
where  customarily  the  receipt  is  filled  out 
by  the  carrier  and  tpjidered  to  the  ship- 
per. Although  it  was  written  upon  blanks 
furnished  by  the  carrier,  yet  these  blanks 
had  been  in  the  possession  of  the  shippers, 
and  had  been  uniformly  used  and  filled  out 
by  them  in  their  usual  course  of  shipping 
goods  for  more  than  a  year  previous  to 
the  transaction  in  question,  and  were  ten- 
dered by  them  to  the  defendant,  and  so 
had  been  adopted  by  the  plaintiffs  as  em- 
bodying  their   own   contract. 

In  the  absence  of  evidence  or  circum- 
stances tending  to  show  the  contrary,  a 
person  who  personally  or  by  his  duly  au- 
thorized agent  prepares  a  writing  will  be 
dieemed  to  know  the  contents  of  such  writ- 
ing; and  80  here,  the  contents  of  the  re- 
ceipt prepared  and  furnished  by  the  plain- 
tiffs by  their  agent  accustomed  to  prepare 
such  receipts,  and  tendered  by  the  plaintiffs 
to  the  defendant  for  signature,  will  be  pre- 
sumed to  have  been  known  by  the  pluin- 
tiffs.  They  have  not  attempted  to  rebut  this 
presumption.  Here,  then,  we  have  essen- 
tially a  case  of  the  shipper  limiting  the  lia- 
bility of  the  carrier, — not  the  usual  one, 
where  the  carrier  has  sought  to  do  so.  The 
plaintiffs  themselves  incorporated  in  it  a 
provision  that  the  goods  covered  by  it  would 
be  valued  at  $50  unless  the  true  value  was 
stated  therein,  that  the  liability  of  the 
company  was  limited  to  $50  unless  a  great- 
er value  was  stated  in  the  receipt,  and  that 
the  party  accepting  the  receipt  agreed  to 
the  conditions  therein;  and  having  thereaft- 
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er,  at  the  time  of  making  the  shipment^  n- 
ceived  the  receipt  from  the  carrier,  and  re- 
tained it  without  objection,  with  sueb 
knowledge,  the  plaintiffs  must  be  held  to 
be  bound  by  its  terms,  aa  a  contract  put 
forward  by  themselves.  The  court  should 
therefore  have  directed  a  verdict  for  the 
plaintiff  for  the  amoimt  of  the  sum  ten- 
dered. 

The  judgment  of  the  Supreme  Court  is 
reversed,  and  a  venire  de  novo  awarded. 


KANSAS  SUPREMS  COURT. 

WICHITA  ICE  ft  COLD  STORAGE  COM 

PANY,  Appt, 

V. 

L.   H.   SHEPPARD. 
(82  Kan.  609,  108  Pac  819.) 

Appeal  —  verdict  —  natural  law  —  effect. 

1.  Where  there  is  some  evidence  tending 
to  support  a  verdict,  to  justify  an  appellate 
court  in  overturning  it  on  the  ground  that 
it  is  contradicted  by  the  settled  and  un- 
questioned laws  of  nature,  or  by  some  es- 
tablished principle  of  mathematics,  mechan- 
ics, physics,  or  the  like,  the  undisputed  phy- 
sical facts  must  demonstrate  beyond  any 
reasonable  doubt  that  the  evidence  is  false, 
and  that  the  verdict  is  without  support  in 
fact  or  law. 

Trial  —  verdict  —  evidence  »  sufficien- 
cy. 

2.  The  evidence  in  this  case  examined,  and 
held,  that  the  physical  facts  are  not  shown 
to  be  such  as  to  authorize  the  court  to  sar 
that  the  story  told  by  the  plaintiff's  wit- 
nesses is  false  or  untrue. 

i  (May  7,  1910.) 

Headnotes  by  Pobter,  J. 

Note.  —  The  right  of  a  court  to  set  aside 
a  verdict  supported  by  the  testimony  of  eje- 
witnesses  with  respect  to  matters  of  fact 
is  treated  in  notes  in  7  L.R.A.(N.S.)  357, 
and  15  L.R.A.(N.S.)  701.  The  suggestion  in 
those  notes  of  the  possibility  of  the  exist- 
ence of  facts  not  disclosed  in  the  record,  or 
perhaps  not  even  brought  out  on  the  trial, 
which,  if  shown,  might  have  served  to  recon- 
cile the  testimony  of  the  eyewitnesses  with 
the  scientific  principles  applicable  to  the 
situation,  as  thd  court  apprehends  them,  al- 
though, upon  the  facts  actually  disclosed  by 
the  record,  that  testimony  and  the  verdict 
resting  thereon  seem  opposed  to  those  prin- 
ciples, is  in  a  measure  justified  by  the  po- 
sition of  the  court  in  Wichita  Icb  k  Cou> 
Storage  Co.  v.  Sheppard. 

From  the  nature  of  the  question,  individ- 
ual cases  are  of  but  limited  value  as  pre- 
cedents, since  there  is  little  probability  that 
substantially  similar  situations  will  be  pre- 
sented in  two  cases. 

In  Smith  v.  Chicago,  R.  I.  &  P.  R.  Co.  82 


1910. 


WICHITA  ICE  k  C.  S.  CO.  ▼.  SHEPPARD. 


649 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Sedgwick 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  for  which  defendant  was  alleged 
to  be  responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stanley,  Vermilion,  &  £vans 
for  appellant. 

Mr.  C.  T.  Ferguson  for  appellee. 

Porter,  J^  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  to  recover  damages  for 
injuries  caused  by  his  falling  into  an  open 
tank  of  hot  water  while  in  defendant's  em- 
ploy. The  jury  awarded  him  damages  in 
the  sum  of  $2,000.    The  defendant  appeals. 

The  defense  was  contributory  negligence. 
The  plaintiff  had  been  in  the  employ  of 
the  defendant  five  and  one  half  days.  He 
had  only  been  at  work  in  and  about  the 
room  where  the  accident  occurred  a  half 
day.  The  room  was  undergoing  repairs,  and 
the  floor  was  being  taken  up,  and  the  plain- 
tiff was  engaged  in  carrying  out  the  lum- 
ber. The  defendant  sought  to  show  that 
the  room  was  so  light  that  the  plaintiff 
should  have  seen  the  tank  before  he  stepped 
into  it  The  evidence  shows  that  there  were 
two  skylights  in  the  roof  over  the  room,  each 
6  feet  long  and  3  feet  wide ;  that  there  were 
several  doors  and  windows,  including  two 
windows  in  the  north,  about  18  or  20  feet 
away,  and  an  opening  in  the  north  wall  7 
feet  by  4  feet,  distant  about  12  feet  from 
the  tank.  In  addition,  the  floor  between 
the  opening  and  the  tank  had  been  taken  up. 
The  plaintiff  testified  that  at  the  time  of 
the  accident  he  was  looking  on  the  floor 
for  a  pinch  bar,  and  was  feeling  along  with 
one  hand,  trying  to  find  it;  that  it  was 
80  dark  where  he  was  that  he  did  not  see 
the  tank,  and  walked  into  it.  He  also  tes- 
tified that  a  pile  of  lumber  on  the  floor  ob- 
structed to  some  extent  the  light  from  a 
door  back  of  him,  and  that  the  skylights 


were  obscured  by  dirt  and  smoke.  He  was 
corroborated  by  a  witness  who  was  pres- 
ent, and  testified  that  it  was  dark  near  the 
tank,  and  that  there  was  a  weak  vapor  of 
steam  escaping  from  it  at  the  time.  There 
was  also  testimony  that  another  tank,  called 
the  brine  tank,  had  been  raised  about  4 
feet  from  the  fioor,  on  account  of  the  re- 
pairs which  were  being  made,  and  that  this 
tended  to  shut  off  a  part,  at  least,  of  the 
light  from  the  windows  and  openings. 

There  is  only  one  proposition  argued  in 
the  brief,  which  is  that  the  testimony  of 
the  plaintiffs  witnesses  is  not  to  be  credit- 
ed or  given  any  weight  whatever  because 
of  the  physical  facts;  that,  the  size  of  the 
room  and  the  number  of  doors  and  open- 
ings from  which  light  was  admitted  being 
conceded,  it  is  physically  impossible  that 
the  testimony  of  the  plaintiff's  witnesses 
can  be  true.  It  is  said  in  the  defendant's 
brief  that,  'before  this  verdict  can  be  sus- 
tained, this  court  must  feel  satisfied  that, 
notwithstanding  all  the  windows  and  open- 
ings, it  was  so  dark  about  the  vat  that  the 
plaintiff  could  not  see  his  danger."  We  do 
not  so  understand  the  law  or  the  functions 
and  authority  of  the  court.  We  may  have 
grave  doubts  whether  it  was  so  dark  about 
the  vat  as  to  prevent  the  plaintiff  from  see- 
ing his  danger.  The  jury  have  said  that  it 
was.  The  question  for  us  to  determine  is 
whether  there  is  legal  evidence  in  the  rec- 
ord to  support  this  finding.  The  defend- 
ant urges  that,  in  order  to  sustain  the  ver- 
dict, the  court  would  be  required  to  ignore 
the  evidence  of  its  own  senses  and  its  own 
experience  in  like  matters.  The  question 
is  squarely  presented,  therefore,  whether  the 
physical  facts  in  this  case  are  such  that  we 
can  say  there  is  no  legal  evidence  to  sup- 
port the  verdict.  A  similar  contention  was 
raised  in  the  "wool  case"  (Sun  Ins.  Oflice 
V.  Western  Woolen-Mill  Co.  72  Kan.  41, 
82  Pac.  513),  where  the  court  declined  to 
disturb  the  verdict  of  a  jury  far  more  at 
'  variance   with   the   undisputed    facts    and 


Kan.  136,  107  Pac.  635,  referred  to  in  the 
forefifoing  opinion,  the  conclusion  on  this 
point  was  merely  that  while  the  derailment 
and  overturning  of  an  engine,  and  tlie 
fact  that  twenty  freight  cars  were  piled  in 
confusion  on  the  right  of  way,  tended  strong- 
ly to  discredit  the  engineer's  testimony, 
which  was  apparently  to  the  effect  that  the 
train  was  running  at  the  rate  of  15  miles  an 
hour,  yet  it  could  not  say,  as  a  matter  of 
1&W,  that  it  was  physically  impossible  for 
this  condition  to  have  been  brought  about 
with  the  train  running  at  that  rate  of  speed. 
The  case  of  Sun  Ins.  Office  ▼.  Western 
Woolen-Mill  Co.  72  Kan.  41,  82  Pac.  513, 
al*)  referred  to  in  the  foregoing  opinion, 
(iiffers  from  the  cases  considered  in  the  notes 
referred  to  and  also  from  WiCHirA  Ice  & 
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Coal  Storage  Co.  v.  Siieppard,  in  that  the 
verdict  in  that  case  appears  to  have  rested 
on  expert  testimony  tending  to  show  that 
spontaneous  combustion  can  occur  in  un- 
washed wool  by  the  application  of  water. 
The  court  was  of  the  opinion  that  books  of 
scientific  character  being  at  variance  on  the 
point,  it  could  not  be  said  that  one  view  or 
the  other  must  be  taken  by  the  courts.  Tliere 
is  an  obvious  distinction  between  such  a  case 
and  one  where  the  verdict  rests,  not 
upon  the  opinions  of  witnesses  as  to  mat- 
ters of  science,  but  on  the  testimony  of  eye- 
witnesses as  to  what  they  actually  saw,  or 
upon  the  opinions  of  witnesses  as  to  matters 
of  nonscientiflc  chnracter,  as^  for  example, 
the  speed  of  a  trair.. 
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well-known  laws  of  nature  than  is  the  ver- 
dict here.  It  was  urged  again,  but  unsuc- 
cessfully, upon  another  state  of  facts  and 
circumstances  in  the  recent  case  of  Smith 
V.  Chicago,  R.  I.  &  P.  R.  Co.  82  Kan.  136, 
107  Pac.  635. 

Appellate  courts  do   not    hesitate    to  re- 
verse a  judgment  where  a  principle  of  law 
judicially  known  to  the  court  requires  it, 
notwithstanding  the  trial  court    may    not 
have  taken  judicial  notice   thereof.     It  is 
equally  clear  that  appellate  courts  will  take 
judicial  notice  of  the  unquestioned  laws  of 
nature,   of   the    laws   of   mathematics,   and 
of  physics;  and,  where  the  trial  court  has 
refused   to   recognize    them,   and    has    ap- 
proved a  verdict    supported    by    some    evi- 
dence, but  so  far  at  variance  with  the  un- 
disputed physical   facts  as  to   demonstrate 
that  the  evidence  is  false  and  the  verdict 
unjust,  it  becomes  the  duty  of  the  appel- 
late court  to  reverse  the  judgment.     Speak- 
ing of  the  duty  of  an  appellate  court  in  this 
respect,   Mr.   Elliott,   in   his  work  on   Evi- 
dence  (§39)   says:     "Even  though  it  may 
not  be   authorized   to   weigh   evidence   and 
pass  upon  the  facts,  it  may,  and  should,  so 
use  its  judicial  knowledge  as  to  bring  about 
justice.     Thus,  there  are  often  undisputed 
physical   facts   clearly  shown    in   evidence, 
and,  by  applying  to  them  a  well-known  law 
of  nature,  of  mathematics,  or  the  like,  it  is 
demonstrated   beyond  controversy  that  the 
verdict  or  finding  is  based  upon  what  is  un- 
true  and   cannot   be   true.      In  such   cases 
it    is    very    generally    held    that    the    ap- 
pellate   court    should  take    judicial    notice 
of    the     law    of    nature    or    mathematics 
or  quality  of  matter,  or  whatever  it  may  be 
that  rules  the  case,  and  apply  it  as  the  trial 
court   should   have   done."     This   principle 
was   recognized  by  the  court  in   Young  v. 
Chicago,  R.  I.  &  P.  R.  Co.  57  Kan.  144,  45 
Pac.  583,  where  the  plaintiff,  who  was  in- 
jured at  a  railroad  crossing,  testified  that, 
when  within  a  distance  of  ]00  feet  from  the 
crossing,  she  looked  and   listened    for    the 
train,  and  then  stopped  again,  and  looked 
and    listened,    but    did    not    see    the    train 
until    she   was    struck.     It   was    held    that 
her    testimony    was    self-contradictory,    be- 
cause,   if    she    had    looked    she   must    have 
seen    the   train,    for   it  was  in  plain   view. 
Again,  upon    the    same    principle,    in    At- 
cliison,     T.   A  S.  F.  R.   Co.  v.   Holland,  60 
Kan.  209,   56   Pac.   6,   a  judgment  for  the 
plain tiflf  was  reversed,  with  directions  to  en- 
ter judgment  for  the  defendant.     That  was 
a  crossing  case,  and   the  plaintiff  testified 
that  she  looked  and  listened,  but  did  not 
see  the  train.    The  jury  made  a  finding  that 
she  was  not  nesrligent.    The  finding  was  held 
to  be  "little   less   than  absurd,"    (p.  212), 
because  her  evidence  was  in  plain  contradic- ' 
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tion  of  the  physical  facts.     The  sam«  doc- 
trine has  frequently  been  recognized  and  fol- 
lowed by  other  courts.     Lake  Erie  4  W.  K. 
Co.   v.   Stick,   143  Ind.  449,  41  N.  E.  3G5; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Bern, 
152  Ind.  607,  46  L.R.A.  33,  53  N.  E.  415; 
Bornscheuer    v.    Consolidated    Traction  Co. 
198  Pa.  332,  47  Atl.  872;  Payne  v.  Chicapi. 
&  A.  R.  Co.  136  Mo.  562,  38  S.  W.  308;  Hud- 
son v.  Rome,  W.  &  O.  R.  Co.  145  N.  Y.  40S. 
40  N.  E.  8 ;  Medcalf  v.  St.  Paul  City  R.  Ca 
82  Minn.  ]8,  84  N.  W.  633;  Hunter  v.  New 
York,  0.    &  VV.    R,  Co.    116  N.  Y.  615,  6 
L.R.A.  246,  23  N.  E.  9.     In  the  case  Ia>t 
cited,  the  plaintiff,  who  was  a  brakenian, 
was  injured  by   striking  his  head  again^t 
an  arch  of  a  tunnel.     The  car  upon  which 
he     was     riding    was    identified,    and    its 
height  above   the  rails  and  the  height  of 
the  arch  in  the  tunnel  established  by  the 
plaintiff's  evidence,  so  that  it  was  undisput- 
ed that  the  space  between  the  top  of  the 
car  and  the  arch  of  the  tunnel  was  4  feet 
and  7  inches.    He  testified  that  at  the  time 
he  received  the  injury,  he  was  sitting  down 
on  the  top  of  the  box  car.    There  was  a  cut 
or  gash  on  his  forehead,  and  it  was  undis- 
puted that,  in  order  to  have  received  the 
blow  at  that  point,  his  head  must  have  been 
at   least    4    feet    8    inches   above  the  top 
of  the  car.    The  trial  judge  submitted  to  the 
jury  the  question  of  the  possibility  of  the 
accident   happening   in    this    way,   saying: 
"If  the  plaintiflf  was  sitting  down,  it  is  for 
you  to  say  whether  his  head  would  reach  to 
that  height."    p.  621.     In  the  opinion  it  ii 
said:     ''Courts  are  not  bound  to  take  ju- 
dicial notice  of  matters  of  fact     Whether 
they  will  do  so  or  not  depends  on  the  nature 
of  the  subject,  the  issue  involved,  and  the 
apparent  justice  of  the  case.    The  rule  that 
permits  a  court  to  do  so  is  of  practical  value 
in  the  law  of  appeal,  where  the  evidence  it 
clearly  insufficient  to  support  the  judgment. 
In  such  case,  judicial  notice  may  be  taken 
of  facts  which  are  a   part  of  the  ^neral 
knowledge  of  the  country,   and  which  are 
generally  known  and  have  been  duly  authen- 
ticated in  repositories  of  facts  open  to  all, 
and     especially      so    of    facts    of    official, 
scientific,  or  historical  character."    p.  621. 
There  was  no  evidence  showing  the  hei.ffht 
of  the  plain tifT,  but  the  court  took  judicial 
notice  that  the  average  height  of  man  is  less 
than  6  feet,  that  the  average  length  of  the 
body  from  the  lower  end  of  the  spine  to  the 
top  of  the  head  is  less  than  36  inches,  ^nd 
came  to  the  conclusion  *  that  a  man  whow 
forehead  would  be  4  feet  7  inches  above  the 
seat  upon  which  he  was  sitting  must  be  at 
least  9  feet  high;  and  since  history  affords 
no   instance  of  man  attaining  such  nei^ht, 
the   court  took  judicial   notice  of  the  f«<*t 
that  a  man  could  not  strike  his  head  under 
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those  circumstances^  nnd  reversed  tlic  judg- 
ment 

In  the  case  at  bar,  the  undisputed  physical 
conditions  surrounding  the  plaintiff  at  the 
time  he  received   his   injuries   furnished   a 
strong  argument  against  the  credibility  of 
his  testimony,  but  this  is  as  far  as  the  rec- 
ord authorizes  us  to  go.     Where  there  is 
Bomc  evidence  tending  to  support  a  verdict, 
to  justify  an  appellate  court  in  overturning 
it  on  the  ground  that  it  is  contradicted  by 
the  settled  and  unquestioned  laws  of  nature, 
or  by  some  established  principle  of  mathe- 
matics, mechanics,  physics,  or  the  like,  the. 
undisputed  physical  facts  must  demonstrate 
beyond  any  reasonable  doubt  that  the  evi- 
dence is  false,  and  that  the  verdict  is  with- 
out support  in  fact  or  law.    To  justify  such 
a  conclusion  in  this  case  would  require  in- 
formation on  a  number  of  matters  of  more 
or  less  importance,  concerning  which  the  rec- 
ord is  silent.    For  instance,  we  have  infor- 
mation as  to  the  number  of  windows,  doors, 
and  openings,  and  their  size,  but  the  dimen- 
sions of  the  room  are  not  stated,  although 
the  abstract   contains   a  blue   print,   from 
which,  if  it  be  drawn  to  a  scale,  we  may 
assume  that  the  building  was  32  feet  square. 
'I here  are  no  directions  marked  on  the  plat, 
but,  assuming  that  the  top  of  the  map  is 
north,  the  ice  room,  which  is  16  feet  square, 
is  in  the  northeast  corner  of  the  building. 
The  room  in  which  the  accident  occurred  is 
16  feet  east  and  west  by  32  feet  north  and 
south,  with  an  "L"  extension  on  the  south 
and    east,    10     feet     square.      There    are 
no   windows    in    the    south,    one    window 
and  one  door  on  the  west,  and  two  doors  on 
the  east  side  of  the  "L"  extension.    In  that 
part  of  the  room  where  the  dip  tank  appears 
to  be  located,  the  openings  are  in  the  north, 
and  consist  of  two  windows  and  an  opening 
in  the  wall,  7  fe^t  bv  4  feet.  The  plat  shows 
four  tanks  in  addition  to  the  one  in  which 
the  plaintiff  was  injured,  or  two  tanks  ex- 
tending across  the  room.     It  is  impossible 
to  tell  which.    Nor  is  it  possible  to  tell  from 
the  plat  either  the  location  or  dimensions  of 
the  brine  tank,  which  was  raised  up  about 
4  feet,  and  which  the  plaintiff  claimed  ob- 
structed the  light.    It  is  stated  in  the  brief 
that  this  tank  is  east  of  the  ice  room,  with 
a  passage  between  them ;  but  if  we  are  cor- 
rect in  our  assumption  as  to  the  directions 
on  the  map,  it  would  be  a  physical  impos- 
sibility for  it  to  be  located  east  of  the  ice 
room.   Again,  we  know  from  the  record  that 
the  accident  occurred  just  after  the  noon 
bour,  January  17th,  but  whether  it  was  a 
brijjrht,  clear  day,  or  a  dark,  gloomy  one,  we 
are  not  advised.    In  answer  to  special  ques- 
tions, the  jury  found  that  the  doors,  win- 
dows, skylights,  and  other  openings,  in  the 
Tftom  wlicro  the  hot  water  vat  was  located 
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did  not  admit  sufficient  light  to  enable  the 
plaintiff'  to  see  it.  The  vat  itself  appears  to 
have  been  in  the  main  room  immediately 
north  of  the  angle  formed  by  the  southwest 
corner  of  the  ice  room.  The  vat  was  level 
with  the  floor.  It  was  3  feet  long  and  20 
inches  wide,  and  there  was  a  slight  mist  or 
vapor  of  steam  rising  from  it.  It  is  rea- 
sonable to  suppose  that  the  brine  tank, 
which  was  raised  up  about  4  feet,  cast  some 
shadow  on  the  floor,  just  as  a  table,  desk,  or 
any  solid  article  of  furniture  will  do  in  an 
ordinary  room.  With  no  information  as  to 
the  size  or  dimensions  of  this  tank,  or  its 
location  with  respect  to  any  particular  door 
or  window,  we  are  unable  to  say  that  the 
story  told  by  the  plaintiffs  witnesses  is 
either  improbable  or  untrue. 

The  judgment  is  therefore  affirmed. 

All  the  Justices  concur. 


OKLAHOMA  SUPREME  COURT. 

ST.  PAUL  FIRE  &  MARINE  INSURANCE 

COMPANY,  Plff.  in  Err., 

v. 

F.  A.  MITTENDORF  et  al. 

(—  Okla.  — ,  104  Pac.  354.) 

Pleading  *  condition  precedent  *  waiv- 
er. 

1.  In  an  action  on  an  insurance  policy, 
the  plaintiff  must  alle^^e  and  prove  a  com- 
pliance with  the  conditions  precedent  in  the 
policy,  or  a  waiver  thereof. 

Insurance  *  proof  of  loss  —  suflSclency. 

2.  In  an  action  on  an  insurance  policy,  a 
substantial  compliance  with  the  requirement 
of  proof  of  loss  is  sufficient. 

Same* oath  of  insured. 

3.  Where,  in  an  action  on  an  insurance 
policy  requiring  "the  insured  shall,  within 
sixty  days  after  the  loss,  make  proof  thereof 
under  oath,"  the  evidence  disclosed  that,  in 
due  time,  the  insured  made  such  proof,  but 

Headnotes  by  Tubneb,  J. 

Note,  *  Furnishing  proofs  of  loss  not 
under  oath  as  substantial  compliance 
toith  f^olicy  requiring  proofs  under 
oath. 

The  conclusion  reached  in  the  above  case, 
that,  under  a  policy  of  insurance  requiring 
the  insured  to  furnish  sworn  proofs  of  loss, 
the  furnishing  of  unverified  statements  of 
loRs  is  not  a  sufficient  compliance  with  the 
policy,  was  also  reached  in  Spooner  v.  Ver- 
mont ^lut.  F.  Ins.  Co.  53  Vt.  156;  McFaul 
v.  Montreal  Inland  Ins.  Co.  2  U.  C.  Q.  B.  59 ; 
and  in  Shaw  v.  St.  Lawrence  County  Mut. 
Ins.  Co.  11  U.  C.  Q.  B.  73.  Whether  this 
requirement  has  been  waived  presents  an- 
other question.  J.  A.  C. 
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tlie  same  was  not  sworn  to  by  the  insured, 
held,  that  it  was  error  for  the  court  to 
charge  the  same  to  be  a  sufficient  compliauce 
with  the  requirement  of  the  policy. 

Pleading  *  petition  *  amendment  by 
implication. 

4.  Where,  in  an  action  on  an  insurance 
policy,  the  petition  alleged  certain  specific 
acts  as  a  waiver  of  proof  of  loss,  and  iu 
proof  thereof  uncontradicted  evidence  was 
introduced,  without  objection,  sufficient  to 
prove  a  waiver  thereof  upon  otiicr  grounds, 
held,  that  the  petition  will  be  considered 
amended  so  as  to  conform  to  the  facts 
proved,  and  a  waiver  so  proven  fairly  in  is- 
sue. 

Appeal  *  harmless  error  *  insurance  — 
proof  of  loss  —  waiver. 

5.  While,  in  an  action  on  an  insurance  poli- 
cy, it  was  error  for  the  court  to  charge  the 
jury  that  certain  proof  of  loss  introduced  in 
evidence  was  a  sufficient  compliance  with  the 
requirements  of  the  policy,  the  same  is 
harmless  error,  where  it  appears  from  un- 
conflicting  evidence  that  proof  of  loss  had 
^een  waived. 

(September  14,  1009.) 

ERROR  to  the  District  Court  for  Kiowa 
County  to  review  a  judgment  in  plain- 
tiffs* favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  policy 
insuring  certain  crops  against  loss  or  dam- 
age by  hail.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  I>.  Houston  and  C.  n. 
Brooks,  for  plaintiff  in  error: 

Proof  of  loss,  except  in  exceptional  cases, 
must  be  made  by  the  insured. 

Clement  Fire  Ins.  as  a  valid  Contract,  p. 
206,  Rule  16;  2  Wood,  Fire  Ins.  931,  §  438; 
Ayres  v.  Hartford  F.  Ins.  Co.  17  Iowa,  176, 
85  Am.  Dec.  553;  13  Am.  k  Eng.  Enc.  Law, 
2d  ed.  p.  332;  Citizens'  Ins.  Co.  v.  Shrader 
(Tex.  Civ.  App.)  33  S.  W.  584;  McGraw  v. 
Germania  F.  Ins.  Co.  64  Mich.  145,  19  N.  W. 
927;  Evans  ▼.  Crawford  County  Farmers' 
Mut  F.  Ins.  Co.  130  Wis.  189,  9  L.R.A. 
(N.S.)  485,  138  Am.  St  Rep.  1009,  109  N. 
W.  952;  American  Cereal  Co.  ▼.  Western 
Assur.  Co.  148  Fed.  77. 

The  furnishing  of  proof  of  loss  by  the  in- 
sured is  a  condition  precedent  to  maintain- 
ing an  action  on  a  policy,  unless  the  giving 
of  proof  of  loss  is  waived. 

German  Ins.  Co.  v.  Fairbank,  32  Neb.  750, 
29  Am.  St.  Rep.  459,  49  N.  W.  711 ;  German 
Ins.  Co.  V.  Davis,  40  Neb.  700,  59  N.  W.  698 ; 
Western  Home  Ins.  Co.  v.  Thorp,  48  Kan. 
239,  28  Pac.  991;  Burlington  Ins.  Co.  v. 
Ross,  48  Kan.  228,  29  Pac.  469;  American 
Cent.  Ins.  Co.  v.  Hathaway,  43  Kan.  309,  23 
Pac,  428 ;  13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
327. 

Mr.  li.  M.  Keys,  for  defendants  in  error: 
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A  proof  of  loss  not  made  by  the  insured 
may,  by  the  consent  of  the  insurer,  be  by  the 
insured  adopted  and  treated  as  his  ov/u,  and 
both  parties  will  be  bound  thereby. 

Kerr,  Ins.  p.  515;  Wilson  y.  Northwest- 
ern Mut.  Acci.  Asso.  53  Minn.  470,  55  N.  W. 
626 ;  Loeb  v.  American  Cent.  Ins.  Co.  99  Mo. 
50,  12  S.  W.  374. 

The  retention  of  the  proofs  of  loss  by  the 
insurer  waived  any  and  all  objections  there- 
to. 

Leonard  v.  Fleming,  13  N.  D.  629,  102  N. 
W.  308;  Stanchcombe  ▼.  New  York  L.  Ins. 
Co.  46  Or.  316,  80  Pac.  213;  Western  Trav- 
elers'  Acci.  Asso.  v.  Holbrook,  65  Neb.  469, 
91  N.  W.  276,  94  N.  W.  816;  Petit  v.  Ger- 
man Ins.  Co.  98  Fed.  800;  Taber  v.  Royal 
Ins.  Co.  124  Ala.  681,  26  So.  252;  Hartford 
F.  Ins.  Co.  ▼.  Walsh,  54  111.  164,  6  Am.  Rep. 
115;  North  British  &  M.  Ins.  Co.  v.  Crutch- 
field,  108  Ind.  518,  9  N.  E.  458;  Young  v. 
Hartford  F.  Ins.  Co.  45  Iowa,  377,  24  Am. 
Rep.  784;  Miller  v.  Hartford  F.  Ins.  Co.  70 
Iowa,  704,  29  N.  W.  411 ;  Mcllrath  v.  Farm- 
ers'  Mut.  Hail  Ins.  Asso.  114  Iowa,  244,  86 
N.  W.  310;  Eliot  Five  Cents  Sav.  Bank  v. 
Commercial  Union  Assur.  Co.  142  Mass.  142, 
7  N.  E.  550;  First  Nat.  Bank  ▼.  American 
Cent  Ins.  Co.  58  Minn.  492,  60  N.  W.  345; 
Swan  ▼.  Liverpool,  L.  &  G.  Ins.  Co.  52  Miss. 
704;  McCullough  v.  Phoenix  Ins.  Co.  113  Mo. 
606,  21  S.  W.  207;  Home  F.  Ins.  Co.  v.  Ham- 
mang  Bros.  44  Neb.  666,  62  N.  W.  883;  Tay- 
lor v.  Roger  Williams  Ins.  Co.  51  N.  H.  50; 
Hibernia  Mut.  F.  Ins.  Co.  v.  Meyer,  39  N.  J. 
L.  482;  Jones  v.  Howard  Ins.  Co.  117  N.  Y. 
103,  22  N.  E.  578 ;  PhoBnix  Mut.  F.  Ins.  O). 
V.  Bowersox,  6  Ohio  C.  C.  1;  Commercial 
Union  Assur.  Co.  ▼.  Hocking,  115  Pa,  407, 
2  Am.  St.  Rep.  562,  8  Atl.  589;  Gould  ▼. 
Dwelling-House  Ins.  Co.  334  Pa.  570,  19 
Am.  St.  Rep.  717,  19  Atl.  793;  London  &  L 
F.  Ins.  Co.  V.  Schwulst  (Tex.  Civ.  App.)  46 
S.  W.  89 ;  Morotock  Ins.  Co.  v.  Cheek,  93 
Va.  8,  57  Am.  St.  Rep.  782,  24  S.  E.  464; 
Rheims  v.  Standard  F.  Ins.  Co.  39  W.  Va. 
672,  20  S.  E.  670;  Vergeront  v.  German  Ins. 
Co.  86  Wis.  425,  56  N.  W.  1096;  Manhattan 
L.  Lis.  Co.  V.  Francisco,  17  Wall.  672,  21  L 
ed.  698. 

Where  the  facts  shown  plainly  establWi 
a  waiver  of  all  defects  in  the  proof  on  the 
part  of  the  insurer,  and  especially  where 
there  is  no  conflict  or  dispute  in  the  evi- 
dence showing  the  waiver,  it  is  properly  a 
question  of  law  for  the  court  to  determine. 

Germania  F.  Ins.  Co.  v.  Pitcher,  160  Ind. 
392,  64  N.  E.  921,  66  N.  E.  1003;  Indian 
River  State  Bank  ▼.  Hartford  F.  Ins.  Co.  46 
Fla.  283,  35  So.  228 ;  Winnesheik  Ins.  Co.  v. 
Schueller,  60  HI.  465;  Caledonian  Ins.  Ca 
v.  Traub,  80  Md.  214,  30  Atl.  904;  Noonan 
v.  Hartford  F,  Ins.  Co.  21  ^lo.  81 ;  Medley  v. 
German  Alliance  Ins.  Co.  65  W.  Va.  342,  47 
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8.  E.  101,  2  A.  &  £.  Ann.  Cas.  99;  Helvetia 
Swiss  F.  Ins.  Co.  y.  Edward  P.  Allis  Co.  II 
Colo.  App.  264,  53  Pac.  242;  Dwelling  House 
Ins.  Co.  V.  Dowdall,  159  111.  179,  42  N.  E. 
606;  Spring  Garden  Mut.  Ins.  Co.  v.  Evans, 

9  Md.  1,  66  Am.  Dec.  308;  Pretzf elder  v. 
Merchants'  Ins.  Co.  123  N.  C.  164,  44  L.R.A. 
424,  31  S.  E.  470. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  brought  by  defendants  in 
error,  plaintiffs  below,  in  the  district  court 
of  Kiowa  county,  to  recover  for  total  loss 
on  an  insurance  policy  issued  by  plaintiff 
in  error,  defendant  below,  insuring  them 
against  loss  or  damage  by  hail,  between  May 
16,  and  September  15,  1905,  at  noon,  a  cer- 
tain 25  acres  of  wheat,  15  acres  of  oats,  and 

10  acres  of  smeltz,  growing  in  said  county. 
The  petition  substantially  states,  among  oth- 
er things,  that  plaintiffs  had  performed  all 
conditions  precedent  in  said  policy,  and  had 
in  due  lime  furnished  defendant  proof  of  loss, 
but  not  upon  blanks  furnished  by  defend- 
ant, for  the  reason  that  the  blanks  furnished 
by  defendant  were  each  time  first  filled  out 
by  defendant,  showing  only  a  partial  loss  of 
$100,  based  upon  information  furnished  by 
defendant's  adjuster,  sent  to  adjust  the  loss 
soon  after  it  occurred,  and  which  plaintiffs 
refused  to  sign,  and  for  that  reason,  and 
that  said  adjuster  had  offered  $100  in  set- 
tlement, and  had  left  without  asking  fur- 
ther information,  defendant  had  waived  for- 
mal proof  of  loss  under  said  policy.    For  an- 

'  swer  defendant  filed  a  general  denial,  and, 
among  other  things,  alleged  that  the  policy 
provided:  "The  insured  shall,  within  sixty 
days  after  the  loss,  make  proof  of  loss  under 
oath,  stating  the  date  and  number  of  his 
policy,  a  description  of  the  land  upon  which 
the  grain  was  damaged  by  hail,  the  date  of 
the  loss  or  damage,  the  percentage  of  dam- 
age done  to  grain  on  each  piece  of  land.  A 
failure  by  the  assured  to  give  the  notice  or 
make  proof  of  loss  within  the  time  herein 
specified  shall  cause  a  forfeiture  of  any 
claim  under  this  policy."  And  plaintiffs, 
if  loss  had  been  by  them  sustained,  had 
failed  to  make  proof  thereof,  as  thus  re- 
quired, which  said  failure  worked  a  forfei- 
ture of  said  claim.  After  reply  in  which 
plaintiff  denied  each  and  every  allegation 
contained  in  the  answer,  "so  far  as  the  same 
controverts  the  allegations  stated  in  the  pe- 
tition," there  was  trial  to  a  jury,  which  re- 
sulted in  a  verdict  and  judgment  in  favor 
of  plaintiffs  for  $391.50,  and  defendant 
brings  the  case  here. 

The  only  error  assigned  is  that  the  court 
erred  in  giving  the  following  instruction: 
"Yon  are  further  instructed,  gentlemen  of 
the  jury,  that  if  you  find  from  the  evidence 
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that,  within  sixty  days  from  the  date  of 
the  loss  complained  of,  the  plaintiffs  made 
out  and  forwarded  to  the  defendant  the 
proof  of  loss  contained  in  exhibit  D,  that 
has  been  offered  in  evidence  before  you, 
such  proof  of  loss  is  a  sufficient  compliance 
with  the  requirements  of  the  policy  of  in- 
surance, which  provides  that  proof  of  loss 
shall  be  made  by  the  plaintiffs  to  the  de- 
fendant within  sixty  days  from  the  date  of 
such  loss." 

Said  exhibit  D,  produced  by  defendant  on 
the  trial,  is  as  follows: 

Mt.  View,  Oklahoma,  June  19.  1905. 
Van  Arsdale  &  Osborne, 

Wichita,  Oklahoma. 
Dear  Sir: — 

I  went  this  day  to  the  justice  of  the  peace, 
I.  W.  Gray,  and  had  him  select  two  other 
appraisers,  which  was  Mr,  C.  H.  Fisher  and 
Mr.  W.  H.  Garden.  We  did  not  make  selec- 
tion of  the  appraisers.  Inclosed  you  will 
find  a  statement  from  the  three  men  above 
mentioned.  Settle  this  claim  on  policy  No. 
H.  29,908,  within  five  days,  or  we  will  have 
to  sue  on  this.  Your  adjuster,  Mr.  Payne, 
acknowledged  that  we  had  been  damaged, 
and  according  to  your  letter  of  June  15th 
could  not  get  me  in  the  fields  for  settle- 
ment. Will  say  that  I  was  ready  to  go  into 
the  fields  at  any  time,  but  he  was  afraid  he 
would  miss  the  train.  I  would  not  have 
done  this,  but  could  get  no  encouragement 
for  settlement,  and  so  I  will  now  have  to 
collect  the  full  amount  according  to  the  ap- 
praisers. I  will  also  send  you  notice  that 
was  made  in  fields,  showing  you  how  they 
divided  and  struck  a  balance.  Please  return 
the  same.        Yours  truly, 

H.  R.  Davis,  T.  Z.  T. 

T.  A.  Mittendorf. 

Territory   of    Oklahoma,    County   of   Okla- 
homa. 

This  is  to  certify  that  we,  the  under- 
signed, have  this  day  of  June  19,  1905,  made 
a  personal  inspection  of  the  crops  of  wheat, 

oats,  and  smeltz  on  the  quarter  of 

section ■  in  township  8th,  No.  of  range 

15  W.  I.  M.  in  Kiowa  county,  Oklahoma, 
and  find  to  the  best  of  our  knowledge  the 
loss  to  be  as  follows,  viz:  Wheat,  01  per 
cent  loss,  oats,  56  per  cent  loss;  smeltz, 
80  per  cent  loss.  In  witness  whereof  we 
hereunto  set  our  hands  this  19th  day  of 
June,  1905.  I.  W.  Gray. 

C.  H.  Fisher. 
W.  H.  Gordon. 

Subscribed  to  and  sworn  before  me  this 
19th   day   of   June,   1905. 

T.  E.  Givens,  Notary  Public.     [Seal.] 

Commission  expires  August  12,  1907. 
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In  support  of  this  contention  it  is  urge<^ 
that,  ns  said  proof  of  loss  was  not  made  by 
the  "insured"  "under  oath,"  it  is  fatally  de- 
fective. To  80  instruct  was  error.  To  our 
minds  it  is  clear  that  "under  oath''  meant 
the  oaths  of  the  insured,  and  not  the  oaths 
of  others,  for  the  reason,  among  others,  that 
the  policy  further  provides:  "That  any 
.  .  .  false  swearing  by  the  assured  rela- 
tive ...  to  the  amount  or  cause  of  any 
loss  or  damage  to  any  insured  property 
shall  be  a  full  satisfaction  and  discharge 
of  this  company  from  all  liability  by  virtue 
of  this  policy,  and  shall  be  a  complete  bar 
to  all  remedies  thereon."  And  that  proof 
of  loss  under  oath  of  the  insured  constituted 
a  condition  precedent  to  their  right  of  re- 
covery on  the  policy,  upon  a  performance 
of  which  the  insurer  had  a  right  to  insist. 
And  this,  too,  we  believe,  although  said  pro- 
vision in  the  policy  should  be  liberally  con- 
strued in  favor  of  the  insured,  as  to  which, 
in  Porter  v.  Traders'  Ins.  Co.  164  N.  Y.  604, 
52  L.R.A.  424,  68  N.  E.  641,  the  court  says: 
"Finally,  it  should  be  noted  that  the  con- 
dition alleged  to  have  been  violated  in  this 
case  applied  only  after  the  capital  fact  of  a 
loss.  The  object  of  the  provision  was  to  pre- 
scribe the  manner  in  which  an  accrued  loss 
was  to  be  adjusted  and  ascertained.  The  lia- 
bility of  the  defendant  having  become  fixed 
by  the  happening  of  the  event  upon  which 
the  contract  was  to  mature,  conditions 
which  prescribe  methods  and  formalities  for 
ascertaining  the  extent  of  it,  or  for  adjust- 
ing it,  are  not  to  be  subjected  to  any  narrow 
or  technical  construction,  but  construed  lib- 
erally in  favor  of  the  insured.  Solomon  ▼. 
Continental  F.  Ins.  Co.  360  N.  Y.  595,  46 
L.R.A.  682,  73  Am.  St.  Rep.  707,  55  N.  E. 
279  J  McNally  v.  Phoenix  Ins.  Co.  137  N.  Y. 
389,  33  N.  E.  476;  Paltrovitch  v.  Phoenix 
Ins.  Co.  143  N.  Y.  73,  25  L.R.A.  198,  37  N. 
E.  639;  Sergent  v.  Liverpool  &  L.  &  G.  Ins. 
Co.  155  N.  Y.  349,  49  N.  E.  935;  Matthews 
▼.  American  Cent.  Ins.  Co.  164  N.  Y.  449, 
39  L.R,A.  433,  61  Am.  St.  Rep.  627,  48  N. 
E.  761." 

Nor  in  so  holding  are  we  unmindful  of  the 
rule  that,  as  to  proof  of  loss,  all  that  can 
be  required  of  the  insured  is  a  reasonable 
and  substantial  compliance  with  the  condi- 
tions of  the  policy.  In  Northwestern  Ins. 
Co.  V.  Atkins,  3  Bush,  328,  96  Am.  Dec.  239, 
the  court  said:  "The  stipulation  referred 
to,  providing  for  the  production  of  prelimi- 
nary evidence  of  loss  as  a  condition  prece- 
dent to  the  payment  of  such  loss  by  the  in- 
surer, is  not  unusual  in  insurance  policies; 
and  it  may  be  regarded  as  authoritatively 
settled  that  a  substantial  compliance  with 
such  a  condition  must  be  made  by  the  claim- 
ant before  a  right  of  action  will  accrue  tsj 
him  for  losses,  unless  tha  right  to  insist  en 
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rfuch  preliminary  condition  be  waived.  An- 
gell,  Fire  Ins.  §§  223-248;  Phillips,  Ins.  p. 
497;  Columbia  Ins.  Co.  ▼.  Lawrence,  10  Pet. 
509,  9  L.  ed.  512;  Smith  v.  Haverhill  Mut.F. 
Ins.  Co.  1  Allen,  297,  79  Am.  Dec.  733."  11 
Am.  &  Eng.  £nc.  Law,  p.  336;  Home  Ins. 
Co.  V.  Cohen,  20  Gratt.  312;  Rochester  Loan 
&  Bkg.  Co.  V.  Liberty  Ins.  Co.  44  Neh.  537, 
48  Am.  St.  Rep.  745,  62  N.  W.  877 ;  Boyle 
V.  Hamburg-Bremen  F.  Ins.  Co.  169  Pa.  349, 
32  Atl.  553 ;  Georgia  Home  Ins.  Co.  v.  Goode, 
95  Va.  751,  30  S.  £.  366;  Swofford  Bros. 
Dry  Goods  Co.  v.  American  Cent.  Ins.  Co. 
76  Mo.  App.  27;  Bartlett  v.  Union  Mut  F. 
Ins.  Co.  46  Me.  500;  Norton  v.  Rensselaer 
&,  S.  Ins.  Co.  7  Cow.  645;  Erwin  v.  Spring- 
field F.  &  M.  Ins.  Co.  24  Mo.  App.  145.  The 
proof  contained  in  exhibit  D  did  not  sub- 
stantially comply  with  said  requirement  of 
the  policy,  in  that  it  was  not  made  under 
oath  of  the  insured,  and  for  that  reason  was 
fatally  defective. 

Spooner  v.  Vermont  Mut.  Ins,  Co.  53 
Vt.  156,  was  a  suit  on  a  fire  insurance  policy 
covering  a  dwelling  house,  barn,  and  prod- 
uce, etc.  It  was  issued  to  Spaulding  and 
Chloe  D.  Spooner,  his  wife,  the  latter  of 
whom  was  the  sole  owner  of  the  property. 
The  plaintifi's  alleged  partial  loss,  and  no- 
tice thereof  duly  given  to  the  company.  De- 
fendant pleaded,  among  other  things,  tbnt 
plaintiff  did  not  make  out  and  deliver  a  de- 
tailed statement  thereof,  as  required  by  the 
by-laws  and  act  of  incorporation  of  defend- 
ant. Said  by-laws  required  that  all  persons 
insured  by  the  company,  and  sustaining  loss 
or  damage  by  fire,  "are  forthwith  to  give  no- 
tice thereof  to  the  company,  and  within  thir- 
ty days  after  said  loss  to  deliver  in  a  par- 
ticular account  in  detail  of  such  loss  or  dam- 
age, signed  with  their  own  hands,  and  veri- 
fied by  their  oath  or  affirmation;  .  .  • 
they  shall  also  declare  on  oath  whether 
.  .  .  they  were  the  owners  of  the  proper- 
ty at  the  time  of  the  loss.  If  there  be  any 
fraud  or  false  swearing,  the  claimant  shall 
forfeit  all  claim  by  virtue  of  this  pohcy." 
Plaintiffs  introduced  evidence  tending  to 
prove  that  within  thirty  days  after  the  loss 
they  prepared  a  detailed  statement  of  the 
same,  and  deposited  it  in  the  postoffice,  duly 
directed  to  the  defendant  company;  that 
said  statement  was  sworn  to  by  Spaulding 
Spooner,  but  not  by  Chloe  D.  Spooner,  the 
wife,  and  was  signed  by  both  husband  and 
wife.  The  defendant  requested  the  court 
to  charge,  in  effect,  that  the  notice  was  not 
such  a  compliance  with  the  by-laws  as  would 
entitle  plaintiff  to  recover,  which  the  court 
declined  to  do,  but  charged  "that  said  de- 
tailed statement  was  a  compliance  with  said 
by-laws,"  to  which  defendant  excepted. 
There  was  verdict  for  plaintiff.  On  appeal, 
the  court  held  that  there  was  po  waiver  of 
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proof  of  I068  in  the  cases,  and  in  passing 
said:  **The  by-law  requires  a  statement  of 
the  loss — that  is,  of  the  property  destroyed 
or  damaged — to  be  signed  by  the  owner,  and 
verified  by  the  oath  of  the  owner,  with  the 
additional  oath  that  .the  party  making  such 
statement  was,  at  the  time  of  the  loss,  the 
owner  of  said  property.  It  turns  out  that, 
of  the  property  lost,  Chloe,  the  wife,  was  the 
sole  owner.  The  statement  was  not  sworn 
to  by  her.  It  does  not  appear  that  any  oath 
was  made  by  eitiier  as  to  the  ownership  of 
the  property.  .  .  .  Ihe  court  told  the 
jury  explicitly  that  that  statement  was  a 
substantial  compliance  with  the  by-law. 
This  we  think  erroneous.  The  failure  of 
the  owner  of  the  property  to  make  oath  to 
the  statement  rendered  the  statement  defect- 
ive in  a  material  respect.  It  may  be  true 
that  such  defect  might  be  waived  by  the 
company,  but  there  was  no  evidence  in  the 
case  tending  to  show  that  the  company  did 
waive  it," — ^and  reversed  and  remanded  the 
cause. 

McManus  v.  Western  Assur.  Co.  22  Misc. 
269,  48  N.  Y.  Supp.  820,  was  a  suit  to  recov- 
er on  a  fire  insurance  policy.  The  plaintilT, 
among  other  things,  alleged  that  she  duly 
served  pvoofs  of  loss  on  the  defendant,  and 
that  she  had  complied  with  all  the  other  con- 
ditions of  said  policy  on  her  part.  The  an- 
swer was  a  general  denial.  The  policy, 
among  other  things,  provided  that  in  case 
of  loss  the  insured,  within  sixty  days  after 
the  fire,  "shall  render  a  statement  to  this 
company,  signed  and  sworn  to  by  the  in- 
sured," stating,  among  the  other  things,  "the 
interest  of  the  insured  in  the  property." 
Proof  of  loss  was  duly  furnished.  It  was 
signed  by  the  insured,  and  under  her  sig- 
nature was  the  following  certificate  of  oath, 
not  signed  by  her,  and  without  venue : 

"Personally  appeared  Mrs.  Ann  McManus, 
si^er  of  the  foregoing  statement,  who  made 
solemn  oath  of  the  truth  of  the  same. 

'^Witness  my  hand  and  official  seal  this 
8th  day  of  April,  1896. 

"Michael  A.  Burdett, 

"(134)   Notary  Public,  N.  Y.  Co." 

In  reply  thereto  the  insurer  notified  the 
insured  "that  the  papers  oft'ered  as  proof 
of  loss  are  defective,"  a»id  "to  serve  new  pa- 
pers in  proper  form;"  and  urged  as  objec- 
tions thereto,  among  other  things,  that  "the 
statement  prefixed  to  the  schedule  is  not 
properly  verified."  "There  seems  to  be  no 
^enue  and  no  aflSdavits  signed  by  the  in- 
sured, but  merely  a  certificate  of  the  notary 
timt  the  insured  'made  oath  to  the  truth  pf 
tlie  same.' "  The  defects  thus  pointed  out 
were  never  corrected  by  the  insured,  who 
claimed  the  same  to  be  sufficient.  Both  par- 
ties stood  on  their  rights  on  this  point,  and 
plaintiff  brought  suit  on  the  policy,  urging, 
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among  other  things,  a  waiver  of  proof  of 
loss  as  to  the  oath.  There  was  judgment 
for  plaintiff,  and  defendant  appealed.  The 
supreme  court,  in  affirming  the  judgment  of 
the  trial  court,  said:  "The  requirement  of 
the  policy  that  the  proofs  of  loss  shall  be 
'signed  and  sworn  to'  by  the  insured  means, 
by  general  undertsanding  and  practice  in 
matters  requiring  such  verification,  that  the 
oath,  or  a  certificate  thereof,  shall  be  in 
writing.  This  present  certificate  does  not 
state  that  the  affiant  made  oath  before  the 
notary.  This  defect  seems  to  be  fatal  to  its 
sufficiency.  Proffatt,  Notaries,  §  68;  Smart 
V.  Howe,  3  Mich.  690.  But  the  company 
did  not  include  it  among  its  grounds  of  ob- 
jections, and  thus  excluded  and  waived  it. 
The  only  objections  specified  on  the  head  of 
the  oath  were  that  there  was  'no  venue  and 
no  affidavit  signed  by  the  insured.'  There 
being  no  requirement  in  the  policy  that  the 
insured  shall  sign  the  affidavit,  the  latter  is 
untenable.  Proflfatt,  Notaries,  §  67;  Millius 
v.  Shaffer,  3  Denio,  60.  But  the  former 
was  good;  absence  of  a  venue  making  an  af- 
fidavit a  nullity.  Thompson  v.  Burhans,  61 
N.  Y.  62;  Proffatt,  Notaries,  §  66.  The  af- 
fidavit of  the  notary,  subsequently  made  and 
served  upon  the  company,  did  not  supply 
the  lack  of  a  validly  certified  oath  by  the  in- 
sured. It  was  her  oath  in  writing,  or  a 
valid  certificate  thereof,  wbich  the  company 
was  entitled  to.  The  proofs  of  loss  were 
thus  fatally  defective,  and  the  plaintiff  may 
not  prevail  unless  such  defect  were  waived 
by  the  company.  It  now  seems  to  me  as 
matter  of  law  that  it  was."  But  since  for- 
feitures are  not  favored,  we  hold  that  the 
giving  of  this  instruction  is  not  reversible 
error,  for  the  reason  that,  as  the  condition 
insisted  on  was  one  inserted  in  the  policy 
for  the  benefit  of  the  insurer,  the  same  was 
one  which  the  insurer  might,  and  in  this  in- 
stance did,  waive.  16  Am.  &  £ng.  Enc.  Law, 
2d  ed.  p.  934,  says:  "Since  the  conditions 
of  a  policy,  a  breach  of  which  by  the  as- 
sured will  give  rise  to  a  forfeiture,  are  in- 
serted for  the  benefit  of  the  insurance  com- 
pany, they  may  be  waived  either  pending  the 
negotiation  for  the  insurance,  or  after  such 
negotiation  has  been  completed,  and  during 
the  currency  of  the  policy,  and  this  either 
before  or  after  the  forfeiture  is  incurred; 
and,  since  forfeitures  are  not  favored  in  the 
law,  the  courts  are  always  prompt  to  seize 
hold  of  any  circumstances  that  indicate  an 
election  to  waive."  There  is  no  conflict  in 
the  evidence. 

On  this  point  the  record  disclosed  that  the 
loss  sued  for  accrued  May  26,  1905;  that 
soon  thereafter  plaintiffs  notified  defendant 
thereof,  who,  in  a  short  time,  sent  its  ad- 
juster to  the  scene;  that  he,  with  one  of  the 
insured,  examined  the  injury  sustained  to 
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the  crops,  and  on  a  blank  furnished  by  the 
company  prepared  proof  thereof,  showing  a 
loss  of  40  per  cent  to  the  wheat,  30  per  ceiit 
to  the  oats,  and  30  per  cent  to  the  smeltz, — 
a  damage  in  all  of  $100, — and  presented  the 
same  to  said  insured  to  sign,  but  who  re- 
fused, and  then  and  there  claimed  a  total 
loss;  that  after  plaintiffs  and  said  adjuster 
were  unable  to  agree  as  to  the  extent  of  the 
loss,  the  former  asked  for  appraisers  to  ap- 
praise the  same,  which  said  adjuster  de- 
clined to  appoint  on  behalf  of  the  company; 
that  plaintiffs  afterwards  demanded  of  de- 
fendant in  writing  an  appraisement  of  said 
loss;  that  defendant  refused  to  appoint  or 
select  appraisers  for  that  purpose;  that 
soon  thereafter  plaintiffs  furnished  to  de- 
fendant proof  of  loss,  as  set  forth  in  exhibit 
D,  whereupon,  on  June  15,  1906,  defendajit 
wrote,  inclosing  proof  of  loss  on  one  of  its 
blanks,  filled  out  as  theretofore  presented 
to  plaintiffs  by  said  adjuster,  with  the  re- 
quest that  they  sign  and  return  the  same, 
promising  when  received  that  a  draft  for 
$100  would  issue  in  payment  thereof,  which 
was  not  done;  and  that  since  furnishing 
said  proof  of  loss,  plaintiffs  have  received  no 
objections  thereto,  and  no  communication  of 
any  kind  from  defendant  concerning  their 
claim.  Receiving  and  retaining  said  proof 
of  loss,  now  in  the  answer  for  the  first  time 
complained  of,  without  objecting  to  any  de- 
fects therein,  was  a  waiver  of  any  objec- 
tions thereto,  and  that,  too,  as  a  matter  of 
law,  under  the  undisputed  evidence  herein. 
4  Cooley's  Briefs  on  the  Law  of  Insurance, 
3544,  and  cases  cited.  But  it  is  in  effect 
contended  that  no  question  of  waiver  is  be- 
fore us,  for  the  reason  that  the  court  did 
not  charge  thereon,  and  confined  plaintiffs 
to  proof  of  loss  as  required  by  the  terms 
of  the  policy  as  a  condition  precedent  to  his 
right  of  recovery.  The  point  is  not  well  tak- 
en. 

Examination  of  the  record  discloses  that 
a  waiver  of  said  condition  was  pleaded  by 
plaintiffs;  that  while  they  did  not  specifical- 
ly predicate  such  waiver  upon  the  fact  that 
defendant  received  and  retained  the  proofs 
furnished  without  objection,  yet,  as  such 
evidence  was  introduced  by  them  without  ob- 
jection, in  proof  of  waiver,  we  hold  that  their 
petition  was,  in  effect,  amended  so  as  to 
conform  to  said  facts  proved  (Capitol  Ins. 
Co.  V.  Bank  of  Pleasonton,  48  Kan.  397,  29 
Pac.  578;  Missouri  Valley  R.  Co.  v.  Cald- 
well, 8  Kan.  244;  Mitchell  v.  Milhoan,  11 
Kan.  617,  and  thereby  put  a  waiver,  based 
upon  that  ground,  fairly  in  issue.  Had  de- 
fendant objected  to  the  introduction  of  said 
evidence  for  the  reason  that  no  waiver  based 
upon  that  ground  had  been  pleaded,  plain- 
tiffs would  doubtless  have  amended  so  as  to 
set  it  up.  As  it  did  not  do  so,  but  permitted 
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the  evidence  to  be  introduced  without  objec- 
tion, thereby    treating    waiver    upon  that 
ground  as  a  proper  issue,  it  is  now  too  kte 
to  complain.    Wilson  v.  Northwestern  Mui. 
Acci.  Asso.  53  Minn.  470,  55  N.  W.  626,  vu 
a  suit  by  plaintiff's  administrator  on  an  ac- 
cident policy.     After  the  death  of  the  in- 
sured, and  before  the  appointment  of  the 
said  administrator,  proof  of  the  claim  was 
made  by  one  Jones  on  a  blank  form  of  claim 
received  from  defendant  association.    After 
sending  same  to  defendant,  no  further  proof 
was  demanded,  and  prior  to  the  bringing  of 
the  suit  several  attempts  were  made  by  de- 
fendant  to    settle  the    claim.      Defendant 
pleaded  in  defense  insufficiency  of  the  proof 
of  loss.    On  appeal,  the  supreme  court  held 
that  defendant  could  not  be  allowed  to  de- 
feat a  recovery  on  the  ground  that  it  was 
incumbent  on  plaintiff  himself  to  file  the 
proof,  or  that  he  could  not,  with  its  implied 
consent,    adopt   the   act   of   Jones,  saying: 
"It  is  analogous  to  the  reception  and  reten- 
tion of  defective  proof  of  a  claim.    In  such 
cases  good  faith  would  require  that  the  as- 
sociation give  notice  indicating  the  defect; 
and  the  failure  to  object  to  defective  proofs, 
or  a  refusal  to  pay  on  other  grounds,  is  re- 
garded   as    an   acceptance   of  the   defective 
proofs,  and  a  waiver  of  defects.    American 
L.  Ins.  Co.  y.  Mahone,  56  Miss.  180;  Mil- 
ler V.  Eagle  Life  &  Health  Ins.  Co.  2  E.  D. 
Smith,  268;  Continental  L.  Ins.  Co.  v.  Rojj- 
ers,  119  111.  474,  59  Am.  Rep.  810,  10  N.  E. 
•i242."     And  the  court  added:     "But  appel- 
lant calls  attention  to  the  fact  that  in  the 
complaint  plaintiff  alleged  the  making  and 
filing  of  proper  proof  of  the  claim  by  him, 
which  was  put  in  issue  by  the  answer,  and 
that  ho  waiver  of  full  performance  of  the 
condition  precedent  to  recovery  was  pleaded 
in  the  reply.    Not  having  pleaded  a  waiver, 
plaintiff  was  limited  to  proof  of  performance 
as  alleged  in  the  complaint,  is  the  position 
of  appellant's  counsel,  who  cites  Guerin  r. 
St.  Paul  F.  &  M.  Ins.  Co.  44  Minn.  20,  46  X. 
W.  138,  and  Mosness  v.  German -American 
Ins.  Co.  50  Minn.  341,  62  N.  W.  932,  in  sup- 
port of  the  position.    We  need  not  consider 
the  condition  of  the  pleadings  on  this  sub- 
ject, because  no  objection  was  made  on  that 
ground  to  the  reception  of  the  testimony  rel- 
ative to  the  filing  of  proof  of  the  claim  by 
Jones,  plaintiff's  subsequent  reliance  upon 
and  adoption  thereof,  with  the  implied  con- 
sent of  defendant's  officers,  the  statement  of 
the  secretary  that  this  proof  was  satisfac- 
tory, so  far  as  he  knew,  and  other  statements 
and  acts  which  estopped  defendant  associa- 
tion from  asserting  that  satisfactory  proof 
of  the  claim  had  not  been  made.    Nor  was 
the  point  made  when  defendant  moved  for 
a  verdict     in  its  favor  at  the  close  of  the 
evidence.       All     questions  of     ratilicatioo, 
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adoption,  and  waiver  of  proof,  other  than 
that  furnished  by  Jones,  were  evidently  re- 
garded as  proper  issues  under  the  pleadings, 
and  it  is  now  too  late  for  counsel  to  insist 
that  they  were  not.  He  is  concluded  by  his 
course  upon  the  trial,"  — and  affirmed  the 
judgment  of  the  trial  court.  It  follows  that, 
as  there  was  no  conflict  in  the  evidence,  the 
question  of  waiver  was  one  of  law,  for  the 
court  (Helvetia  Swiss  F.  Ins.  Co.  v.  Edward 
P.  AUis  Co.  11  Colo.  App.  264,  63  Pac.  242; 
Dwelling  House  Ins.  Co.  v.  Dowdall,  169  111. 
179,  42  N.  £.  606;  Spring  Garden  Mut.  Ins. 
Co.  v.  Evans,  9  Md.  1,  66  Am.  Dec.  308; 
Pretzfelder  v.  Merchants*  Ins.  Co.  123  N.  C. 
164,  44  L.R.A.  424  (31  S.  E.  470)  ;  that, 
upon  the  undisputed  facts,  plaintiffs  were 
entitled  to  have  the  law  declared  to  be  that 
defendant,  by  retaining,  without  objection, 
the  proof  of  loss  furnished  by  them,  waived 
all  objections  thereto,  including  the  objec- 
tions that  the  same  was  not  sworn  to  by  the 
insured,  and  a  verdict  directed  for  plaintiffs. 
Under  this  view  of  the  case,  the  error  com- 
plained of  was  harmless.  Helvetia  Swiss  F. 
Ins,  Co.  V.  Edward  P.  Allis  Co.  supra. 

The  judgment  of  the  lower  court  Ib  af- 
firmed. 

All  the  Justices  concur. 


ARKANSAS  SUPREME  COURT. 

A.  A.  Mcdonald,  Guardian  of  Ella  Hare, 

Appt.y 

V. 

TILL  SHAW  et  al. 

(92  Ark.  16,  121  S.  W.  935.) 

Will  —  deTlse  of  beneficiary's  property 
—  election. 

1.  The  intent  to  devise  property  of  a 
beneficiary  in  a  will  must  appear  upon  its 
face  to  compel  him  to  elect  between  assert- 
ing his  title  to  such  property  and  claiming 
the  benefit  of  the  provision  in  the  will. 

Same  — parol  CTldence  —  enlarging  de- 
vice. 

2.  Where  one  devises  a  portion  of  his  es- 
tate and  there  is  property  upon  which  the 
will  can  operate,  evidence  is  not  admissible 
for  the  purpose  of  enlarging  the  devise  so 
as  to  include  property  belonging  to  an- 
other. 

Party  —  will  —  election. 

3.  No  election  can  be  compelled  between 
a  devise  and  property  covered  by  the  will 
which  is  alleged  to  belong  to  the  devisee, 
in  a  sait  to  which  the  person  to  whom  the 
devise  was  made  is  not  a  party. 

On  Rehearing. 

Eqnlty  —  Jnrlsdlctlon  —  retaining  suit. 

4.  A  chancery  court  having  assumed  ju- 
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risdiction  of  a  suit  involving  the  right  to 
compel  a  beneficiary  under  a  will  to  elect 
between  the  provision  in  his  favor  and  a 
claim  to  property  covered  by  the  will  which 
he  alleges  belonged  to  him  may  retain  the 
case  to  settle  the  amount  of  mesne  profits 
to  which  he  is  entitled  and  the  amount  to 
be  allowed  those  who  had  been  in  possession 
for  betterments. 

Action  —  settlement  of  estate  —  extrane- 
ous claims. 

6.  Jn  a  suit  to  recover  possession  of  real 
estate  in  which  a  cross  complaint  is  filed  to 
compel  the  claimant  to  elect  between  claim- 
ing it  and  accepting  a  benefit  under  a  will 
which  is  alleged  to  have  covered  it,  claims 
cannot  be  presented  by  persons  who  claim 
to  have  purchased  property  from  testa- 
tor's administrator,  to  subrogation  against 
that  estate  for  the  amount  of  the  purchase 
price  paid,  or  by  persons  who  claim  com- 
pensation for  support  furnished  to  the 
beneficiary. 

(July  12,  1909.) 

Note,  —  May  lieneflciary  he  put  to  his 
election  hy  extrinsic  evidence  of  Ces* 
tator*s  intention. 

In  Blake  v.  Bunbury  (1792)  1  Ves.  Jr. 
514,  Lord  Eyre  said:  "This  putting  a  dev- 
isee to  his  election,  however  reasonable 
and  just  it  may  be,  wns  certainly  a  strong 
operation  of  a  court  of  equity;  and  I  agree, 
the  intention  of  the  testator  to  dispose  of 
that  which  is  not  his  ought  to  appear  upon 
the  will,  with  such  explanation,  however,  of 
the  prima  facie  appearance,  as  the  law  ad- 
mits; .  .  .  and  no  man  ought,  under  pre- 
tense of  this  rule,  to  be  spelt  or  conjectured 
out  of  his  property.  But  as,  on  one  hand, 
we  are  not  to  do  it  by  conjecture,  so,  on  the 
other,  we  are  not  to  refuse  our  assent  to  that 
moral  certainty  and  demonstration  which, 
in  such  cases  as  the  present,  the  general 
object  of  both  instruments,  the  nature  of 
the  subject,  the  scope  and  purpose  of  the 
will,  the  observations  upon  the  particular 
clauses,  and  the  force  of  the  expressions, 
construed  according  to  their  natural  im- 
port, may  produce."  The  two  instruments 
referred  to  were  a  settlement  and  a  will 
which  were  considered  together  in  deter- 
mining the  intention  of  the  testator. 

The  case  of  Darlington  v.  Pultcney, 
(1796)  2  Ves.  Jr.  644,  7  Eng.  Rul.  Gas.  46, 
has  been  frequently  referred  to  as  one  in 
which  steward's  accounts  and  a  settlement 
of  the  state  of  the  property  were  admitted 
in  evidence  to  show  the  testator's  intention 
to  include  in  the  will  property  of  which  he 
thought  he  was  the  owner,  but  of  which  a 
beneficiary  in  the  will  was  the  owner.  Lord 
Loughborough,  who  decided  the  foregoing 
case,  said  in  Rutter  v.  Maclean  (1799)  4 
Ves.  Jr.  531  that  in  the  Pulteney  Case  he 
had  persuaded  himself  that  where  a  man 
disposed  of  his  estate  it  was  not  a  fair  in- 
ference that. he  intended  to  dispose  of  what 
was  not  his  estate,  and  that  the  fact  that 
he  had  a  large  estate  of  his  own  was  suf- 
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APPEAL  by  plaintifT  from  a  judgment  of 
the  Sebastian  Chancery  Court  in  de- 
fendants' favor  in  consolidated  actions 
brought  to  recover  possession  of  certain  real 
estate  to  which  plaintiff  alleged  title  as 
heir  at  law  of  John  Hare,  deceased.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  AViuctiester  &  Martin,  for  ap- 
pellant: 

In  order  to  create  a  condition  requiring 
an  election  it  must  clearly  appear  that  the 
testator  undertook  to  dispose  of  some  prop- 
erty belonging  to  the  person  called  upon  to 
elect. 

2  Jarman,  Wills,  35-17;  Story,  Eq.  Jur. 
§§  1076,  1086;  Fitzhugh  v.  Hubbard,  41 
Ark.  CO ;  Blake  v.  Bunbury,  1  Ves.  Jr.  523 ; 


Doe  ex  dem.  Oxcnden  v.  Chichester,  4  Dow, 
P.  C.  89;  Clemcntson  v.  Gandy,  1  Keen, 
309;  Havens  v.  Sackett,  15  N.  Y.  3G5;  Ad- 
sit  v.  Adsit,  2  Johns.  Ch.  448,  7  Am.  Dec. 
639;  Miller  v.  Springer,  70  Pa.  269;  Dum- 
mer  v.  Pitcher,  2  Iilyl.  &  K.  262,  s.  c.  5  Sim. 
35;  Pickersgill  v.  Rodger,  L.  R.  3  Ch.  Dit. 
163. 

A  general  devise  of  the  testator's  real  ef- 
tate  shows  an  intention  to  give  what  strict- 
ly and  properly  belonged  to  him,  and  nnth- 
ing  more,  even  if  the  testator  had  no  retl 
estate  of  his  own  upon  which  the  devise 
could  operate. 

1  Jarman,  Wills,  pp.  391,  393;  2  Jarman. 
Wills,  pp.  17,  18;  2  Story,  Eq.  Jur.  §  1037. 

Parol  evidence  was  not  admissible  to  eii- 
large  the  devise. 


ficient  to  satisfy  the  provision  in  the  will. 
Rut  he  pointed  out  that  the  decision  was 
directly  to  the  contrary,  that  is,  to  the  ef- 
fect that  since  the  testator  thought  prop- 
erty of  the  beneficiary  belonged  to  him,  he 
must  have  intended  to  include  it,  and  there 
Bhould  be  an  election. 

In  Hinchclifle  v.  HinchclifTe  (1796)  3 
Ves.  Jr.  521  where  accounts  in  the  testa- 
tor's handwriting  were  admitted  to  show 
the  surrounding  circumstances,  and  were 
expressly  limited  to  the  question  of  elec- 
tion and  stated  to  be  inadmissible  to  ex- 
plain the  will,  the  decision  actually  turned 
upon  the  rule  there  announced,  that  pro- 
visions for  children  by  the  will  of  the  par- 
ent are  presumed  to  be  in  satisfaction  of 
a  prior  provision  by  settlement,  unless 
clearly  not  so  intended. 

In  Druce  v.  Denison  (1801)  6  Ves.  Jr. 
385,  Lord  Eldon,  doubting  their  correctness, 
nevertheless  bowed  to  what  he  considered 
the  controlling  authority  of  the  Pultency 
and  HinchclifTe  Cases,  and  admitted  a  state- 
ment of  property  written  by  the  testator  to 
show  that  he  intended  to  dispose  of  prop- 
erty not  strictly,  but  in  some  sense,  his,  for 
the  purpose  of  compelling  an  election. 

Without  discussing  the  propriety  of  such 
a  course,  the  court  in  Dillon  v.  Parker 
(1833)  1  Clark  &  F.  303,  admitted  evidence 
of  an  agreement  between  the  testator  and 
his  son,  for  tlie  purpose  of  showing  the  for- 
mer's intention  to  impose  an  obligation  to 
elect,  but  it  was  held  that  no  such  inten- 
tion was  established. 

In  a  dictum  in  Pickersgill  v.  Rodger 
(1870)  L.  R.  6  Ch.  Div.  163,  it  was  said 
that  the  presumption  that  a  testator  in- 
tends to  dispose  only  of  property  which  be- 
longs to  him  was  a  presumption  only,  re- 
buttable even  by  parol  evidence. 

The  foregoing  cases  can  scarcely  be  called 
authoritative.  About  the  only  one  of  them 
not  in  the  nature  of  a  dictum  is  Darlington 
V.  Pulteney,  which  loses  much  of  its  force 
through  the  subsequent  remarks  by  the 
judge  who  decided  it,  and  through  the 
statements  made  in  Druce  v.  Denison. 

It  may  fairly  be  said  that  the  English 
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cases  deny  that  extrinsic  evidence  may  be 
admitted  to  show  that  the  testator  intend- 
ed to  bequeath  property  not  belonging  to 
him,  and  thus  raise  a  case  of  election,  and 
it  is  declared  that  such  intention  n»ust  ap- 
pear by  the  will  alone.  Clementson  v. 
Gandy  (1836)  1  Keen,  309;  Gibson  v.  Gib- 
son   (1852)    1  Drew.  42. 

In  Dixon  v.  Samson  (1837)  2  Youncfp  A 
C.  Exch.  566,  where  testatrix  gave  a  legary 
upon  condition  that  the  legatee  forego  all 
claims  upon  her  estate,  parol  evidence  that 
the  only  claim  that  the  legatee  ever  had 
upon  such  estate  was  for  a  legacy  under 
the  will  of  another,  was  held  inadmissible 
for  the  purpose  of  compelling  an  election 
with  respect  to  such  claim. 

In  Stratton  v.  Best  (1791)  1  Ves.  Jr. 
286,  the  court  said,  in  holding  evidence  de- 
hors the  will  inadmissible  for  the  pnrp^^e 
of  compelling  an  election,  that  to  hold  it 
admissible  would  be  to  introduce  a  ven* 
desperate  rule  of  property  into  the  court, 
I'hese  words  were  quoted  with  approval  in 
Dummer  v.  Pitcher  (1833)  2  Myl.  &  K.  262. 

It  was  held  in  an  early  case  that  parol 
evidence  was  inadmissible  to  ahow  that  a 
testator's  provision  for  his  wife  was  intend- 
ed to  be  in  lieu  of  dower,  for  the  purpose 
of  compelling  an  election  by  her,  Tinney 
V.  Tinney  (1743)  3  Atk.  8.  (The  same  re- 
sult has  been  reached  by  the  Canadian 
court.  Fairweather  v.  Archibald,  15  Grant, 
Ch.  [U.  C]  255.) 

And  subsequent  cases  have  declared  tli.it 
such  intention  must  appear  from  the  will, 
either  expressly  or  by  necessary  implica- 
tion. French  v.  Davies  (1795)  2  Ves.  Jr. 
580;  Birmingham  v,  Kirwan  (1803):  2 
Sch.  &  Lef.  452;  Warbutton  v.  Warbutton 
(1854)  2  Smale  &  G.  163, 

And  it  seems  to  be  settled  in  this  coun- 
try that  extrinsic  evidence  is  admissible  to 
show  the  condition  of  the  subject-matter 
and  the  surrounding  circumstances,  so  as 
to  place  the  court  in  the  position  of  the  tes- 
tator, but  his  purpose  to  put  the  beneficial? 
to  his  election  must  appear  from  the  will 
itself.  Fitzhugh  v.  Hubbard,  41  Ark.  64; 
Waters  v.  Howard,  1   Md.  Ch.  112;  She^ 
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Wilkins  y,  AUen,  18  How.  385,  15  L.  ed. 
390;  Den  ex  dem.  VVeatherhead  v,  Basker- 
ville,  11  How.  357,  13  L.  ed.  728;  Miller 
V.  Travers,  8  Bing.  248;  Timberlake  v.  Par- 
ish,  5  Dana,  351;  4  Wigmore,  Ev.  §  2471; 
Jackson  ex  dem.  Van  Vechten  ▼.  Sill,  11 
Johns.  201,  6  Am.  Dec.  371;  Hand  v.  IIofT- 
man,  8  N.  J.  L.  76;  Clark  v.  Clark,  2  Lea, 
723;  Norton  v.  Thompson,  3  Tenn.  Cli.  676; 
Couch  ▼.  Eastham,  29  W.  Ya.  784,  3  S.  E. 
23;  Sherman  ▼.  Lewis,  44  Minn.  107,  46  N. 
W.  318;  Webb  ▼.  Byng,  1  Kay  &  J.  680; 
Whitfield  V.  Langdale,  45  L.  J.  Ch.  N.  S. 
177;  Wootton  V.  Redd,  12  Gratt.  196;  Burke 
V.  Lee,  76  Va.  386;  Webber  v.  Stanley,  16 
C.  B.  N.  S.  698;  Lomax  ▼.  Lomax,  218  111. 
629,  6  L.R.A.(N.S.)  060,  75  N.  E.  1076; 
Chappell  T.   Missionary   Soc.   3   Ind.   App. 


356,  60  Am.  St.  Rep.  276,  29  N.  E.  924; 
Barnes  v.  Simms,  40  N.  C.  (5  Ired.  Eq.) 
392,  49  Am.  Dec.  435;  Herbert  v.  Reid,  16 
Ves.  Jr.  486 ;  1  Roper,  Legacies,  chap.  4,  §  4. 

Mr.  Ira  D.  Oglcsby  also  for  appellant. 

Messrs.  Read  A  McBonough,  Brlz- 
zolara  A  Fltzliugh,  Youinans  &  You- 
mans,  and  Joseph  M.  Hill,  for  appellees: 

If  the  testator  give  what  is  not  his  prop- 
erty, but  which  he  supposes  to  be  his,  and 
gives  to  the  person  whose  property  it  is,  an 
interest  by  his  will,  that  person  will  not 
be  permitted  to  defeat  the  disposition  when 
it  is  in  his  power,  and  yet  take  under  the 
will;  and  the  same  rule  applies  though  the 
testator  knew  he  had  no  right  to  dispose  of 
the  lands,  and  yet  knowingly  he  takes  it 
upon  himself  to  dispose  of  them. 


man  v.  Lewis,  44  Minn.  107,  46  N.  W.  318; 
Casey  t.  McGowan,  50  Misc.  426,  100  N.  Y. 
Supp.  538. 

The  intention  to  raise  an  election  must  be 
manifest  from  the  will  itself.  Jones  v. 
Jones,  8  Gill,  198;  McLaughlin  v.  Barnum, 
31  Md.  426;  Havens  v.  Sackett,  16  N.  Y. 
365;  Huston  v.  Cone,  24  Ohio  St  11;  Penn- 
sylvania Ins.  Co.  V.  Stokes,  2  Brewst.  (Pa.) 
597;  Re  Hayden,  1  Connoly,  454,  5  N.  Y. 
Supp.  845;  Pennsylvania  Co.  v.  Stokes,  61 
Pa,  136. 

It  must  be  disclosed  by  such  instrument 
that  the  testator  assumed  to  dispose  of 
property  belonging  to  the  beneficiary.  Cam* 
eron  v.  Parish,  165  Ind.  329,  57  N.  E.  547. 

8o,  for  the  purpose  of  forcing  the  elec- 
tion, extrinsic  evidence  is  inadmissible  to 
establish  the  intention  of  the  testator  to 
dispose  of  property  belonging  to  the  bone- 
ficiary.  Young  v.  McKinnie,  6  Fla.  643; 
Gray  v.  Williams,  130  N.  C.  53,  40  S.  E. 
843;  Charch  v.  Charch,  57  Ohio  St  661,  49 
N.  E.  408;  McLean  v.  Miller,  17  Ohio  Dec. 
Reprint,  637. 

And  the  American  cases,  like  those  of 
England,  hold  parol  evidence  inadmissible 
to  show  that  a  testamentary  provision  for 
the  wife  was  intended  to  be  in  lieu  of  dow- 
er. Cowdrey  v.  Cowdrey,  72  N.  J.  Eq.  951, 
12  L.R.A.(N.S.)  1176,  67  Atl.  Ill;  Hall  v. 
Hall,  8  Rich.  L.  407,  04  Am.  Dec.  758.  An 
early  Virginia  statute  authorized  the  ad- 
mission of  parol  evidence  to  show  that  a 
provision  in  favor  of  the  wife  was  intended 
to  be  in  lieu  of  dower.  Ambler  v.  Norton, 
4  Hen.  &  M.  23.  And  the  same  seems  to 
have  been  true  in  West  Virginia.  Tracey 
V.  Shumate,  22  W.  Va.  474;  Atkinson  v. 
Sutton,  23  W.  Va.  197. 

And  the  cases  are  numerous  in  which  it 
has  been  declared  that,  in  the  absence  of 
statute,  the  widow  cannot  be  put  to  her 
election  unless  it  appears  from  the  will  that 
testator  so  intended,  cither  expressly  or  by 
necessary  implication.  It  should  be  noted 
that  it  does  not  appear  in  these  cases  that 
extrinsic  evidence  was  sought  to  be  intro- 
duced, and  it  niny  not  necessarily  follow 
that  the  courts  would  hold  extrinsic  evi- 
HpTwv  inadmimible.  In  preparing  this  list 
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of  cases,  however,  care  hns  been  exercised 
to  exclude  those  which  state  merely  that 
it  is  presumed  that  the  testator,  by  making 
a  general  provision  for  his  widow,  did  not 
intend  to  afTect  her  right  to  dower;  that 
is,  only  those  cases  are  included  in  which 
the  dicta  (they  appear  clearly  to  be  dicta) 
are  to  the  efifect  that  no  case  for  election 
arises  except  where  the  will  itself  dis- 
closes that  it  was  intended  to  impose  an 
election.  It  may  be  that  the  fact  that  this 
judicial  statement  has  been  so  frequently 
made  accounts  for  the  small  number  of  de- 
cisions  on  the  admissibility  of  extrinsic 
evidence,  upon  the  theory  that  it  is  rej^ard- 
ed  as  establishing  the  determination  of  the 
courts  to  hold  such  evidence  inadmissible. 
Following  are  the  cases  holding  that,  in  the 
absence  of  statute,  the  intention  to  bar 
dower  must  appear  by  the  will  itself: 
Green  v.  Green,  7  Port.  (Ala.)  19;  Ililliard 
V.  Binford,  10  Ala.  977  (rule  changed  by 
statute) ;  Stokes  v.  Pillow,  64  Ark.  1,  40 
S.  W.  680  (homestead)  ;  Tiiompson  v. 
Betts,  74  Conn.  576,  92  Am.  St.  Rep.  236, 
61  Atl.  664;  Tooke  v.  Hardeman,  7  Ga.  20; 
Reynolds  v.  Norvell,  129  Ga.  612,  59  S.  E. 
299;  Kelly  v.  Stinson,  8  Blackf.  387  (rule 
changed  by  statute) ;  Shipman  v.  Keys,  127 
Ind.  356,  26  N.  E.  806  (statutory  change 
held  to  have  no  application  to  widow's 
statutory  allowance  of  $500) ;  Richards  v. 
HoUis,  8  Ind.  App.  353,  35  N.  E.  572  (same 
as  preceding  case) ;  Corriell  v.  Ham,  2 
Iowa,  652;  Clark  ▼.  Griffith,  4  Iowa,  406; 
Metteer  v.  Wiley,  34  Iowa,  214;  Snyder  v. 
Miller,  67  Iowa,  261,  25  N.  W.  240; 
Daughertv  v.  Daugherty,  69  Iowa,  677,  29 
N.  W.  778;  Re  Blnney,  73  Iowa,  113,  34 
N.  W.  768;  Howard  v.  Watson,  76  Iowa, 
229,  41  N.  W.  45;  Parker  v.  Hayden,  84 
Iowa,  493,  51  N.  W.  248;  Richards  v.  Rich- 
ards, 90  Iowa,  606,  58  N.  W.  926;  Bare  v. 
Bare,  91  Iowa,  143,  69  N.  W.  20;  Hunter 
v.  Hunter,  95  Iowa,  728,  58  Am.  St.  Rep. 
455,  64  N.  W.  650;  Baldwin  v.  Hill,  97 
Iowa,  686,  66  N.  W.  889;  Re  Franke,  97 
Iowa,  704,  66  N.  W.  918;  Watson  v.  Wat- 
son, 98  Iowa,  132,  67  N.  W.  83;  Sutherland 
V.  Sutherland,  M)2  Iowa,  535,  63  Am.  St 
Rep.  477,  71  N.  W.  424;   Re  Proctor,  103 
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Gore  ▼.  Stevens,  1  Dana,  204,  25  Am.  Dec. 
141 ;  McElvain  v.  Porter,  9  Ky.  L.  Rep.  899, 
7  S.  W.  309,  8  S.  W.  705;  Weeks  v.  Weeks, 
77  N.  C.  421;  Tripp  v.  Nobles,  136  N.  C. 
99,  67  L.R.A.  449,  48  S.  E.  670;  Story,  Eq. 
Jur.  §§  1076,  1096;  Melchor  v.  Burger,  21 
N.  C.  (1  Dev.  &  B.  Eq.)  634;  Noyes  v.  Mor- 
daunt,  2  Vern.  581;  Caulfield  v.  Sullivan, 
S5  N.  Y.  163;  Brown  ▼.  Knapp,  79  N.  Y. 
136;  Underbill,  Wills,  §  726;  Adams,  Eq. 
93;  McQueen  v.  McQueen,  66  N.  G.  (2 
Jones,  Eq.)  16,  62  Am.  Dec.  206;  1  Pom.  Eq. 
Jur.  p.  431. 

It  is  always  admissible  to  prove  by  parol 
the  circumstances  by  which  the  testator 
was  surrounded,  the  condition  and  charac- 
ter of  all  property  disposed  of  in  the  will, 
its  ownership^  and  the  relation  of  the  par- 
ties. 

4  Wigmore,  Ev.  §§  2468,  2462,  2463,  2467, 
2470;  Underbill,  Wills,  §  734;  Hunt  v. 
White,  24  Tex.  052;  Wigram,  Wills,  3d  ed. 
53;  Postlethwaite's  Appeal,  68  Pa.  479; 
Blake  v.  Hawkins,  98  U.  S.  315,  26  L.  ed. 
139;  Pickersgill  v.  Rodger,  L.  R.  5  Ch.  Div. 
163;  Fitzhugh  v.  Hubbard,  41  Ark.  64. 

The  doctrine  of  election  is  applicable. 

Bispham,  Eq.  §  296;  Story,  Eq.  Jur.  §§ 
1076  et  seq.;  Noys  v.  Mordaunt,  1  White 
&  T.  Lead.  Cas.  in  Eq.  510;  2  Redf.  Wills, 
745;  Van  Steenwyck  v.  Washburn,  69  Wis. 
483,  48  Am.  Rep.  632,  17  N.  W.  289;  State 
ex  rel.  Percy  v.  Hunt,  88  Minn.  404,  93  N. 


W.  314;   Washburn   v.  Van  Steenwyck,  32 
Minn.  336,  20  N.  W.  324. 

McCullocli,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Ella  Hare,  who  is,  and  has  been  since 
she  was  an  infant  of  tender  years,  an  imbe- 
cile, instituted  separate  actions  by  her 
guardian  against  certain  defendants  to  re- 
cover possession  of  real  estate  in  the  citr 
of  Ft.  Smith,  title  to  which  is  asserted  for 
her  by  inheritance  from  her  father,  John 
Hare,  who  is  shown  to  have  owned  it  at 
the  time  of  his  death.  The  defendants  filed 
separate  answers  and  cross  complaints, 
praying  that  the  actions  be  transferred  to 
the  chancery  court.  They  each  alleged,  in 
substance,  that  they  held  the  property  in 
controversy,  and  claimed  title  thereto,  by 
purchase  and  conveyance,  one  from  the  dev- 
isee under  the  last  will  of  Mary  A.  Hare, 
mother  of  Ella  Hare,  and  the  others  from 
the  administrator  of  the  estate  of  said 
Mary  Hare;  that  said  Mary  Hare  by 
will  devised  property  of  her  own  to 
Ella  Hare,  and  also  devised  property  of 
Ella  Hare  to  others,  and  that  said 
Ella  Hare  should  therefore  be  put  to  an 
election  whether  she  would  take  her  own 
property  and  repudiate  her  mother's  will, 
or  conform  to  said  will  and  permit  the  de- 
fendants to  keep  the  property  conveyed  to 
them.    The  prayers  of  the  cross  complaints 


Iowa,  232,  72  N.  W.  516;  Bontley  v.  Bent 
ley,  112  Iowa,  625,  84  N.  W,  070;  Perci- 
field  v.  Aumick,  116  Iowa,  383,  89  N.  W. 
1101;  Kiefer  v.  Gillett,  120  Iowa,  107,  94  N. 
W.  270;  Warner  v.  Hamill,  134  Iowa,  279, 
111  N.  W.  039;  McGowan  v.  Baldwin,  40 
Minn.  477,  49  N.  W.  251  (liomestead) ;  Ful- 
ton v.  Fulton,  30  Miss.  686  (rule  subsequent- 
ly changed  by  statute)  ;  Hall  v.  Smith,  103 
Mo.  289,  16  S.  W.  621  (rule  changed  by 
statute  only  as  to  land  of  which  husband 
should  die  seised) ;  Schorr  v.  Etling,  124 
Mo.  42,  27  S.  W.  396  (homestead)  ;  Ball  v. 
Ball,  166  Mo.  312,  66  S.  W.  652  (home- 
stead); Brown  v.  Brown,  65  N.  H.  100; 
Norris  v.  Clark,  10  N.  J.  Eq.  51  (rule 
changed  by  statute) ;  Church  v.  Bull,  2  De- 
nio,  430,  43  Am.  Dec.  764;  Fuller  v.  Yatos, 
8  Paige,  326;  Sanford  v.  Jackson,  10  Paige, 
260;  Havens  v.  Havens,  1  Sandf.  Ch.  324; 
Sheldon  v.  Bliss,  8  N.  Y.  31;  Lewis  v. 
Smith,  9  N.  Y.  502,  01  Am.  Dec.  700;  Kon- 
valinka  v.  Schlegel,  104  N.  Y.  325,  68  Am. 
Rep.  494,  9  N.  E.  868;  Horstmann  v. 
Flege,  172  N.  Y.  381,  12  N.  Y.  Anno.  Cas. 
103,  06  N.  E.  202;  Leonard  v.  Steele,  4 
Barb.  20;  Lasher  v.  Lasher,  13  Barb.  106; 
Gray  v.  Gray,  6  App.  Div.  132,  39  N.  Y. 
Supp.  57;  Miller  v.  Miller,  22  Misc.  582,  49 
N.  Y.  Supp.  407  (holding,  further,  that  hus- 
band's request  in  will  that  wife  release 
dower  did  not  put  her  to  election )  ;  Gloss  v. 
Eldert,  30  App.  Div.  338,  51  N.  Y.  Supp. 
881;  Re  Grotrian,  30  Misc.  23,  62  N.  Y. 
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Supp.  996;  Glaser  v.  Glaser,  67  App.  Div. 
132,  74  N.  Y.  Supp.  395;  Lauby  v.  Gill.  42 
Misc.  334,  80  N.  Y.  Supp.  718;  Casey  v. 
McGowan,  50  Misc.  426,  100  N.  Y.  Supp. 
538;  Bond  v.  McNiff,  6  JoneS  A  S.  83;  Ev- 
ans v.  Webb,  1  Ycates,  424,  1  Am.  Dec.  308: 
Sample  v.  Sample,  2  Yeates,  433  Pickett  v. 
Peay,  3  Brev.  545,  6  Am.  Dec.  594;  Gordon 
V.  Stevens,  2  Hill,  Eq.  46,  27  Am.  Dec.  445: 
Cunningham  v.  Shannon,  4  Rich.  Eq.  135: 
Sumerel  v.  Sumerel,  34  S.  C.  85,  12  S.  E. 
932;  Garrett  v.  Vaughn,  59  S.  C.  516,  38  S. 
E.  106;  Otts  v.  Otts,  80  S.  C.  16,  61  S.  E. 
109;  Re  ITntch,  62  Vt  300,  22  Am.  St  Rep. 
109,  18  Atl.  814. 

The  statutory  change  referred  to  in  the 
foregoing  list  of  cases  is  uniformly  a  re- 
versal of  the  common -law  rule.  The  stat- 
utes generally  provide  that  a  general  pro- 
vision shall  be  taken  to  be  in  lieu  of  dow- 
er, unless  the  contrary  intention  appear*. 
Where  such  a  statute  is  in  force,  of  course, 
the  question  considered  herein  cannot  ari:^'. 
It  has  been  found  that  statutes  of  this  kiml 
have  been  in  force  in  Alabama,  Florida,  In- 
diana, Kentucky,  Massachusetts,  Missis- 
sippi, Missouri  (change  made  only  as  to 
lands  of  which  husband  should  die  seised), 
New  Jersey,  North  Carolina,  Ohio,  Tennes- 
see, and  Wisconsin.  In  Virginia  and  West 
Virginia,  as  has  been  seen,  a  legislative  en- 
actment has  authorized  the  admission  of  ex- 
trinsic evidence  in  such  pases. 

L.  A  W. 
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were  that  the  court  should  malce  such  elec- 
tion for  Ella  Uare  on  account  of  her  in- 
capacity to  elect  for  herself.  The  cases 
were  transferred  to  the  chancery  court  and 
consolidated,  and  on  final  hearing  the  court 
made  an  election  for  Ella  Hare  that  she 
should  conform  to  the  will  of  her  mother, 
ihuB  permitting  the  defendants  to  keep  the 
property  devised  to  their  grantor.  The 
guardian  of  Ella  Hare  appealed  to  this 
court. 

The  facts  of  the  case  are  practically  im- 
disputed.  John  Hare  and  his  wife,  Mary 
A.,  came  to  Ft.  Smith  in  3852.  They  were 
members. of  the  Roman  Catholic  Church, 
belonging  to  the  parish  of  the  church  of 
the  Immaculate  Conception,  one  of  the  two 
Catholic  churches  of  Ft.  Smith.  They  had 
one  child,  Ella,  who  was  in  infancy  ren- 
dered an  imbecile  by  a  stroke  of  paralysis. 
She  is  now  about  thirty-fiye  years  of  age, 
and. is  unable  to  walk  without  assistance, 
or  to  care  for  herself,  and  has  but  a  small 
d^ee  of  intelligence.  She  is  in  the  care 
of  the  Catholic  sisters  in  a  convent  at  Ft. 
Smith.  When  she  was  a  small  child,  her 
father  died, — in  1883, —  leaving  an  estate 
consisting  of  $2,028.06  personal  property 
and  a  large  amount  of  real  estate,  which 
was  then  valued  at  $26,000,  including  tlie 
property  now  in  controversy.  He  left  a 
will,  devising  all  his  property  to  his  wife, 
Mary  A.  Hare,  the  will  being  in  due  form 
in  all  other  respects,  but  omitting  to  men- 
tion the  name  of  his  child,  or  to  make  any 
provision  for  her.  Mrs.  Hare  then  owned 
no  real  estate.  Among  other  tracts  of  land 
owned  by  John  Hare  was  one  of  470  acres 
in  sections  1  and  2,  township  7  N.,  range 
31  W.,  worth  about  $6  or  $7  per  acre.  It 
is  admitted  that  the  title  to  this  property 
was  in  John  Hare;  but  after  his  death  the 
record  shows  that  for  some  reason  or  other 
his  wife,  Mary  Hare,  accepted  a  quitclaim 
deed  from  one  Camall,  describing  and  con- 
veying the  property.  It  is  not  shown  that 
Camall  had  any  title  to  convey.  The  will 
of  John  Hare  was  probated,  and  Mrs.  Hare 
administered  on  his  estate  and  closed  the 
same  up  with  an  order  of  the  probate  court 
vesting  all  the  above  estate  of  John  Hare 
in  her.  She  exercised  acts  of  ownership 
over  the  same  after  her  husband's  death. 
She  built  houses  on  some  of  it  and  sold 
some  of  it. 

The  evidence  tends  to  show  that  Mrs. 
Hare  was  never  advised  that  the  last  will 
of  her  husband  was  ineffectual  to  devise 
his  property  to  her,  on  account  of  omitting 
the  name  of  their  child.  After  her  hus- 
band's death  Mrs.  Hare  accumulated  per- 
sonal property,  which,  at  the  time  of  her 
death,  was  valued  nt  $1,347.87,  and  real 
p^tate  valued  at  $9,800,  exclusive  of  im- 
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provements  which  she  had  placed  on  the 
property  owned  by  her  husband.  She  died 
in  1893,  leaving  a  will  in  due  form,  which, 
in  addition  to  makings  certain  minor  be- 
quests, contains  the  following  clauses: 

"After  all  my  just  debts  and  funeral  ex- 
penses are  paid,  1  give  and  bequeath  to  the 
boy,  Paul,  whom  I  have  raised,  80  acres  of 
land  described  as  follows,  said  80  to  be 
taken  out  of  my  lands  I  own  in  township 
7  north,  range  31  west,  the  80  to  be  in  one 
body,  Paul  to  have  choice  and  also  the  sum 
of  one  hundred  dollars.    .    .    . 

''I  give,  devise,  and  bequeath  to  the  con- 
vent of  the  Sisters  of  Mercy,  at  Fort  Smith, 
known  as  Saint  Ann's  Convent,  one  half  of 
all  of  my  estate,  real  and  personal,  after 
deducting  the  legacies  and  bequests  men- 
tioned in  this  my  last  will  and  testament, 
for  the  support  and  maintenance  of  my 
daughter,  Ella  Hare,  during  her  life,  and 
after  the  death  of  my  said  daughter,  Ella 
Hare,  1  give,  devise,  and  bequeath  to  the 
said  sisters  of  Mercy  the  said  half  of  my 
estate,  real  and  personal,  for  the  purpose 
to  educate  poor  Catholic  children. 

"I  give,  devise,  and  bequeath  to  the  pas- 
tor of  the  parish  of  the  church  of  the  Im- 
maculate Conception  of  Fort  Smith,  in  the 
state  of  Arkansas,  half  of  all  my  estate^ 
real  and  personal,  to  be  used  by  the  said 
pastor  for  the  said  purposes  of  helping  to 
establish  a  school  in  said  parish  for  the 
education  of  Catholic  boys  and  for  helping 
to  educate  young  men  of  the  parish  for  the 
priesthood." 

This  will  was  construed,  and  its  pro- 
visions sustained,  in  McDonald  v.  Shaw,  81 
Ark.  235,  98  S.  W.  952.  "The  boy  Paul" 
referred  to  in  the  will  was  Paul  Herring, 
who  was  an  orphan  reared  by  Mrs.  Hare. 
After  the  death  of  Mrs.  Hare  the  Catholic 
sisters  took  charge  of  Ella,  and  have  given 
her  all  the  care  that  loving  solicitude  could 
suggest.  There  is  no  doubt  that  tliey  are 
attempting  to  carry  out  the  provisions  of 
Mrs.  Hare's  will,  in  spirit  as  well  as  in 
letter. 

Under  the  statutes  of  this  state  (Kirby's 
Dig.  §  8020)  the  will  of  John  Hare  was 
void  as  to  the  child,  Ella,  whose  name  was 
omitted  therefrom.  As  to  the  child,  he  is 
deemed  to  have  died  intestate,  and  the  title 
to  his  property  passed  to  her  as  the  sole 
heir.  There  is  no  disagreement  between 
learned  counsel  in  this  case  as  to  the  gen- 
eral principles  requiring  election  in  cases 
of  this  kind.  A  concise  statement  of  such 
principles  may  be  found  quoted  from  Bis- 
pham's  Principles  of  Equity,  §  295,  in  the 
opinion  of  this  court,  delivered  by  Mr.  Jus- 
tice Smith  in  the  case  of  Fitzhuph  v,  Hub- 
bard, 41  Ark.  64,  as  follows:  "An  election 
in  equity  is  a  choice  which  a  party  is  com- 
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pelled  to  make  between  the  acceptance  of  a 
benefit  under  an  instrument  and  the  reten- 
tion of  some  property,  already  his  own, 
which  is  attempted  to  be  disposed  of  in  fa- 
vor of  a  third  party,  by  virtue  of  the  same 
instrument.  Ibe  doctrine  rests  upon  the 
principle  that  a  person  claiming  under  an 
instrument  shall  not  interfere,  by  title 
paramount,  to  prevent  another  part  of  the 
same  instrument  from  having  etTect  accord- 
ing to  its  construction.  He  cannot  accept 
and  reject  the  same  instrument."  The 
Virginia  court  of  appeals,  in  Gregory  v. 
Gates,  30  Gratt.  83,  states  the  same  doc- 
trine in  somewhat  dilTerent*  language,  as 
follows:  "The  doctrine  of  election  may  be 
thus  stated:  That  he  who  accepts  a  bene- 
fit under  a  deed  or  will  must  adopt  the 
whole  contents  of  the  instrument,  con- 
forming to  all  its  provisions,  and  renoun- 
cing every  right  inconsistent  with  it.  II, 
therefore,  a  testator  has  aiTected  to  dispose 
of  property  which  is  not  his  own,  and  has 
given  a  benefit  to  the  person  to  whom  that 
property  belongs,  the  devisee  or  legatee  ac- 
cepting the  benefit  so  given  to  him  must 
make  good  the  testator's  attempted  dis- 
position; but  if,  on  the  contrary,  he  choose 
to  enforce  his  proprietary  rights  against 
the  testator's  disposition,  equity  will  se- 
quester the  property  given  to  him,  for  the 
purpose  of  making  satisfaction  out  of  it 
to  the  person  whom  he  has  disappointed  by 
the  assertion  of  those  rights."  It  is  fur- 
ther conceded  to  be  settled  that  "it  is  not 
material,  in  determining  whether  a  party 
is  put  to  an  election,  that  the  testator,  in 
disposing  of  that  person's  property,  was  in 
error  as  to  its  ownership,  or  that  the  tes- 
tator in  fact  knew  that  he  had  no  title  to 
it.  In  either  case,  if  the  party  whose 
property  is  given  away  decides  to  take 
against  the  will,  he  must  relinquish  his 
legacy  under  the  will."  2  Underbill,  Wills, 
S  736. 

The  real  controversy  arises  concerning  the 
application  of  the  rules  of  evidence, — 
whether  parol  evidence  is  admissible  to 
show  that  Mary  A.  Hare  by  her  will  at- 
tempted to  dispose  of  property  which  be- 
longed to  Ella  Hare  as  sole  heir  of  her  fa- 
ther, John  Hare.  The  defendants  claim  the 
right  to  show,  by  evidence  dehors  the  will 
of  Mary  Hare,  that  she  intended  by  the 
words  in  her  will,  "all  of  my  estate,  real 
and  personal,"  to  describe  the  property  of 
Ella  Hare;  and  to  do  so  they  adduced  pa- 
rol evidence  tending  to  show  that  Mrs.  Hare 
claimed  to  own  the  property,  believed  her- 
self to  be  the  owner,  and  exercised  acts  of 
ownership  over  it.  On  the  other  hand, 
learned  counsel  for  the  plaintiff  insist  on 
adherence  to  what  they  assert  to  be  the  set- 
tled rule  of  evidence,  that  "the  intent  of  the 
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testator  to  dispose  of  that  which  is  oot 
his  ought  to  appear  on  the  face  of  the  will 
itself,"  and  that  when  it  appears  that  the 
testator  was  seised  and  possessed  of  proper- 
ty which  in  fact  answered  the  descriptiTe 
words,  "all  of  my  estate,"  parol  evidence 
should  not  be  admitted  for  the  purpose  of 
showing,  in  order  to  require  an  election  on 
the  part  of  the  devisee,  that  the  testatrix 
believed  she  owned  other  property  which  in 
fact  belonged  to  such  devisee,  and  intended 
to  devise  it  by  her  wilL  In  other  words, 
they  insist  that  where  the  testator  in  the 
will  uses  merely  the  general  descriptive 
terms  "all  of  my  property,"  it  may  be  shown 
what  property  she  owned,  but  that  the' in- 
quiry must  there  stop.  We  think  that  the 
authorities  fully  sustain  this  contention. 

This  court  in  Fitzhugh  v.  Hubbard,  supra, 
which  is  clearly  in  line  with  all  the  authori- 
ties on  the  subject,  said:  "You  may  show 
the  condition  of  the  subject-matter  and  the 
surrounding  circumstances,  so  as  to  place 
the  court  in  the  position  of  the  testator. 
But  his  purpose  to  put  the  devisee  to  his 
election  must  appear  from  the  will  itself." 

In  Blake  v.  Bunbury,  1  Ves.  Jr.  523, 
which  was  a  case  of  election  under  a  will, 
it  was  said  that  "the  intent  of  the  testator 
to  dispose  of  that  which  is  not  his  ought 
to  appear  upon  the  will,  with  such  explana- 
tion, however,  of  the  prima  facie  appear- 
ance as  the  law  admits,"  meaning,  of  course, 
the  rule  permitting  evidence  identifying  the 
property  called  for  by  the  descriptive  tenni 
used.  In  Clementson  v.  Gandy,  1  Keen,  309, 
the  substance  of  the  opinion  by  Lord  Lang- 
dale  Master  of  the  Rolls,  appears  in  the 
syllabus  as  follows:  "Where  the  intention 
to  dispose  was  clearly  expressed  on  the  face 
of  the  will,  and  parol  evidence  was  tendered 
for  the  purpose  of  showing  that  the  testa- 
trix had  mistaken  the  amount  of  the  prop- 
erty which  she  was  capable  of  bequeathing, 
supposing  certain  property  in  which  she  had 
only  a  life  interest  to  be  her  own,  and  that  a 
legatee  under  the  will,  who  also  took  an  in- 
terest in  such  supposed  absolute  property 
under  a  settlement  made  by  the  testatrix, 
ought,  in  order  to  enlarge  the  residuary  be- 
quest, to  be  put  to  his  election,  such  evi- 
dence was  held  to  be  inadmissible."  Lord 
Eldon  in  Doe  ex  dem.  Oxendem  v.  Chiches- 
ter, 4  Dow.  P.  C.  76,  which  is  cited  with 
approval  in  1  Jarman  on  Wills,  6th  ed.  p. 
469,  said:  "It  must  appear  on  the  face  of 
the  will  that  the  testator  proposes  that 
there  should  be  an  election,  and  as  to  what 
subjects."  In  Weber  v.  Stanley,  10  C.  B.  X. 
S.  698,  the  court  of  common  pleas  an-. 
nounced  the  general  rule  that  under  a  gen- 
eral devise  of  "my  manor  house,"  and  "all 
of  my  manor  farms,  lands,"  etc.,  in  a  cer- 
tain county  where  there  was  property  whicfc 
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Utted  every  particular  of  the  description, 
and  on  which  every  word  of  the  devise  could 
have  full  effect,  the  meaning  of  the  words 
could  not  be  enlarged  by  extrinsic  proof. 
The  English  cases  are  discussed  at  length 
in  Jarman  on  Wills,  at  the  page  indicated 
above,  and  the  prevailing  rule  shown  there 
as  contended  for  by  counsel  for  plaintiff.  An 
interesting  discussion  of  the  subject  may  al- 
so be  found  in  the  notes  of  Hare  &  Wallace 
to  the  case  of  Noys  v.  Mordaunt,  beginning 
on  page  510  of  White  &  Tudor's  Leading 
Cases  in  Equity  (vol.  1).  They  state  the 
prevailing  rule,  and  cite  numerous  English 
cases  to  sustain  it,  as  follows:  "in  order 
to  raise  a  case  of  election  there  must  ap- 
pear in  the  will  or  instrument  itself  a  clear 
intention,  on  the  part  of  the  autlior  of  it,  to 
dispose  of  that  which  is  not  his  own."  The 
onlj  English  case  declaring  a  different  doc- 
trine is  Darlington  v.  Pulteney,  2  Ves.  Jr. 
544,  which  has  been  expressly  disapproved 
by  many  of  the  greatest  judges  of  that 
country. 

The  American  cases  are  equafly  harmoni- 
ous, and  of  the  same  purport.     In  Havens 
V.  Sackett,  15  N.  Y.  305,  Chief  Justice  Denio 
gives  the  following  statement  of  the   law 
(quoting  from    the   syllabus) :      "In   order 
however,  to  raise  a  case  for  election  under  a 
will,  a  clear  and  decisive  intention  of  the 
testator  must  be  manifested  by  the  will  it- 
self, to  dispose  unconditionally  of  that  which 
did  not  belong  to  him.     If  his  expressions 
will  admit  of  being  restricted  to  some  in- 
terest in  property  belonging  to,  or  disposable 
by,  the  testator,  they  will  not  be  held  to  ap- 
ply to  that  over  which  he  had  no  disposing 
power."    In  Miller  v.  Springer,  70  Pa.  269, 
Judge  Sharswood,   speaking  for  the  court, 
Bsid:     "A  general  devise  of  tlie  testator's 
real  estate  has  alwavs  been  held  to  show  an 
intention  to  give  what  strictly  belongs  to 
him,  and  nothing  more,  even  if  the  testator 
had  no  real  estate  of  his  own  upon  which 
the  devise  could  otherwise  operate.     1  Jar- 
man,  Wills,  393.     Nor  can  evidence  dehors 
the  will  be  admitted  to  show  that  the  tes- 
tator considered  the  land  in  question  to  be- 
long to  him,  and  intended  it  to  pass  under 
the  wilL"     Judge   Mitchell,  delivering  the 
opinion  of  the  supreme  court  of  Minnesota, 
in  Sherman  v.  I^wis,  44  Minn.  ]07,  46  N. 
W.  318,  laid  down  the  law  on  the  subject  as 
follows:     "The  rule  is  that  a  general  be- 
quest and  devise  of  the  testator's  property 
will  be  construed  as  intended  to  extend  only 
to  snch  property  as  he  could  dispose  of  by 
will;  also  that,  even  where  specific  property 
is  disposed  of  by  will,  in  which  the  testator 
had  only  a  partial  interest,  the  courts  will, 
if  possible  under  any  reasonable  rule  of  con- 
struction, construe  the  language  of  the  will 
as  intended  to  apply  only  to  the  interest 
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which  the  testator  was  able  to  dispose  of, 
the  presumption  being  that  he  did  not  in- 
tend it  to  apply  to  that  over  which  he  had 
no  disposing  power;  also  that,  in  order  to 
raise  a  case  for  an  election,  the  intention  as 
manifested  by  the  will  itself  must  be  clear 
and  decisive.  It  must  be  clear,  beyond  rea- 
sonable doubt,  that  the  testator  has  inten- 
tionally assumed  to  dispose  of  the  property 
of  the  beneliciary,  who  is  required  on  that 
account  to  give  up  his  own  gift  [citing  cas- 
es]. And  while  parol  evidence  is  admis- 
sible, to  the  same  extent  as  in  other  cases, 
in  aid  of  the  construction  of  written  instru- 
ments,— that  is,  to  show  the  condition  of 
the  subject-matter  and  the  surrounding  cir- 
cumstances, BO  far  as  to  place  the  court  in 
the  position  of  the  testator, — ^yet  the  intent 
of  the  testator  to  dispose  of  that  which  was 
not  his  must  appear  from  the  words  of  the 
will  itself,  and  cannot  be  proved  by  evidence 
dehors  the  instrument."  The  Virginia  court 
of  appeals  in  Wootton  v.  Redd,  12  Gratt. 
196  (quoting  the  syllabus),  said:  "Though 
it  may  be  possible  the  testator  intended  to 
give  more,  yet  if  there  be  a  subject  found 
to  satisfy  the  description  in  the  will,  the 
court  can  neither  enlarge  nor  extend  it." 
The  same  court,  in  the  case  of  Gregory  v. 
Gates,  30  Gratt.  83,  said:  "In  order  to 
raise  a  case  of  election,  there  must  appear 
in  the  will  itself  a  clear  intention  on  the 
part  of  the  testator  to  dispose  of  that  which 
is  not  his  own."  And  again  that  court,  in 
Penn  v.  Guggenheinier,  76  Va.  839,  held 
that  "generally,  when  the  testator  has  an 
undivided  interest  in  certain  property,  and 
he  employs  general  words  in  disposing  of 
it,  as  'all  my  lands,'  or  'all  my  estate,'  no 
case  of  election  arises  from  it;  for  it  does 
not  plainly  appear  that  he  meant  to  dispose 
of  anything  but  what  was  striptly  his  own." 
Judge  Story  clearly  announced  the  same 
doctrine  as  follows:  "A  case  of  election 
cannot  ordinarily  arise  where  property  is 
devised  in  general  terms,  as  a  devise  of  'all 
my  real  estate  in  A.,'  which  estate  is  sub- 
ject to  the  claims  of  a  devisee  or  legatee; 
for  it  is  not  apparent  that  he  meant  to  dis- 
pose of  any  property  but  what  was  strict- 
ly his  own,  subject  to  that  charge."  2  Story, 
Eq.  Jur.  1087.  Prof.  Pomeroy  also  reached 
the  same  conclusion.  1  Pom.  Eq.  Jur.  473, 
474. 

The  diligence  of  learned  counsel  has  not 
brought  to  light  a  single  case  directly  hold- 
ing the  contrary  yiew.  We  assume  that 
there  are  none.  They  rely  mainly  upon  cer- 
tain general  observations  of  Mr.  Wigmore 
in  his  work  on  Evidence,  expressing  views 
as  to  the  general  growth  of  the  law  of  evi- 
dence on  this  subject.  But  that  learned  au- 
thor does  not  undertake  to  show  that  the 
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rule  announced  by  the  various  authorities 
hereinbefore  cited  is  erroneous.  Counsel 
also  rely  to  some  extent  on  the  decision  of 
this  court  in  Fitzhugh  v.  Hubbard,  41  Ark. 
64;  but  the  doctrine  announced  in  that  case 
by  no  means  reaches  to  the  point  raised  in 
this.  There  the  testator  in  general  terms 
released  the  debt  of  a  certain  party  to  him, 
and  it  appeared  that  the  only  debt  which 
the  party  had  ever  owed  him  was  a  note  which 
he  had  previously  assigned  to  the  testator's 
wife,  who  was  also  a  beneficiary  under  the 
will.  It  was  held  competent  in  that  case 
to  show  these  facts  in  order  to  give  some 
efTect  to  the  language  of  the  will;  otherwise 
the  entire  bequest  would  have  been  void. 
In  the  present  case  the  devise  was  for  the 
benefit  of  Ella  Hare,  and  was  in  the  lan- 
guage "one  half  of  all  my  estate,"  and 
the  testator  owned  property  which  fitted 
the  language.  We  find  it  nowhere  an- 
nounced that  evidence  is  inadmissible  to 
show  the  circumstances  with  which  the  tes- 
tator was  surrounded,  in  order  to  explain 
the  language  which  he  used,  or  to  identify 
property  which  he  intended  to  devise.  But 
the  description  of  the  property  cannot  be 
entirely  supplied  by  evidence  dehors  the 
will,  where  there  is  nothing  in  the  language 
of  the  will  itself  to  point  out  what  property 
is  meant;  nor,  where  the  language  does 
point  out  the  property,  and  some  is  found 
which  answers  the  description,  can  the  de- 
scription be  enlarged  by  parol  testimony. 
We  are  therefore  of  the  opinion  that  the 
parol  testimony  was  inadmissible  for  the 
purpose  of  showing  that  Mrs.  Hare  intend- 
ed to  convey  the  property  which  Ella  Hare 
held  by  inheritance  from  her  father,  and 
that  no  case  was  made  out  for  an  election. 
It  is  further  insisted  by  counsel  for 
plaintiff  that  the  devise  of  80  acres  of  Innd 
to  Paul  Herring  was  a  specific  devise  of 
property  owned  by  Ella  Hare,  and  that  that 
called  for  an  election.  We  do  not  deem  it 
necessary,  for  the  purposes  of  this  case,  to 
determine  whether  the  devise  to  Paul  Her- 
ring was  sufficiently  specific  to  indicate  an 
intention,  on  the  part  of  the  testator,  to  de- 
vise property  which  belonged  to  Ella  Hare, 
and  which  called  for  an  election.  If  it  be 
conceded  that  such  was  the  case,  the  defend- 
ants are  in  no  position  to  demand  an  elec- 
tion, because  the  position  of  Ella  Hare,  the 
claimant  by  inheritance  from  her  father,  is 
inconsistent  with  the  righ£s  of  Paul  Her- 
ring. Paul  Herring  is  not  a  party  to  this 
suit,  and  no  controversy  has  arisen  with 
him.  It  is  the  duty  of  the  court  to  make  an 
election  for  an  infant  or  other  incompetent 
person  only  when  it  becomes  necessary.  2  | 
Underbill,  Wills.  737.  Now,  if  hereafter 
the  guardian  of  Ella  Hare  should,  under  or- 1 
ders  of  the  court,  seek  to  recover  from  Paul  * 
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Herring  the  property  devised  to  him,  then  a 
case  for  election  may  arise  as  to  that  indi- 
vidual. These  defendants  can  never  inject 
themselves  into  that  controversy  and  claim 
the  right  to  require  an  election,  because 
Paul  Herring  may  have  the  right  to  de- 
mand it.  If,  in  a  controversy  with  Paul 
Herring,  the  necessity  for  an  election 
should  arise,  the  court  could  either  elect 
for  Ella  Hare  to  conform  to  her  mother's 
will  80  far  as  to  leave  Paul  Herring  undis- 
turbed in  his  rights  thereunder,  or  could 
elect  for  her  to  take  from  him  the  property 
so  devised,  and  render  compensation  to  him 
out  of  the  property  devised  to  Ella  Hare 
under  her  mother's  will.  In  no  event  can 
the  other  devisee  under  the  will  of  Hre. 
Hare,*  or  the  grantees  of  such  devisee  or  the 
purchaser  from  Mrs.  Hare's  administrator, 
be  interested  in  that  controversy.  If  Mary 
Hare  had  attempted  by  her  last  will  to  de- 
vise to  them  property  which  was  owned  by 
Ella  Hare,  then  they  would  be  in  position  to 
require  of  Ella  Hare  an  election  whether  she 
would  abide  by  the  will  or  repudiate  it,  but 
such  is  not  the  case.  Since  we  hold  that 
none  of  the  property  claimed  by  them  was 
described  in  the  will,  what  interest  have 
they  in  any  election  made  by  her  or  for  Ella 
Hare,  or  in  requiring  her  to  make  an  elec- 
tion at  all?  If  an  election  should  be  made 
by  or  for  Ella  Hare,  that  would  not  involve 
the  property  in  controversy  which  is  owned 
by  her,  and  is  not  affected  by  the  will  of  her 
mother;  for  if  the  court  in  a  proper  pro- 
ceeding should  elect  for  her  to  abide  by  the 
will  of  her  mother,  she  would  only  have  to 
relinquish  her  claim  to  that  portion  of  her 
property  which  id  given  to  others  under 
the  will.  That  portion  of  her  proper- 
ty which  is  not  covered  by  the  terms 
of  the  will,  regardless  of  the  source 
of  her  title,  would  not  be  affected  by 
an  election,  for  her  claim  to  it  is  not  incon- 
sistent with  the  terms  of  the  will;  and  she 
can  conform  to  every  provision  of  the  will 
without  relinquishing  any  of  the  property 
in  controversy,  because  the  testatrix  did 
not  by  the  t^rms  of  the  will  purport  to  de- 
vise it.  The  basis  of  the  doctrine  of  elec- 
tion is  that  a  person  cannot  assume  two  in- 
consistent positions, — he  cannot  accept  and 
reject  under  the  same  instniment  Fiti- 
hugh  v.  Hubbard,  supra.  It  follows,  there- 
fore, that  in  case  of  an  election  a  person  can 
be  required  to  give  up  that  which  is  his  own 
only  to  the  extent  that  it  is  necessary  to 
relieve  his  position  of  inconsistency. 

The  chancellor  erred  in  declaring  an  elec- 
tion. The  decree  is  reversed,  and  the  cause 
remanded,  with  directions  to  remand  the 
case  to  the  Circuit  Court  for  further  pro* 
ceedings  not  inconsistent  with  this  opinion 
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A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  on 
October  25,  1000. 

Learned  counsel  for  appellees  have  again 
argued  the  questions  pressed  upon  us  on  the 
original  consideration  of  the  case,  but  after 
careful  re-examination  of  those  questions, 
we  are  convinced  that  we  reached  the  cor- 
rect conclusion,  and  the  decision  is  adhered 
to.  In  addition  to  this,  they  ask  that,  in- 
stead of  giving  directions  to  remand  the 
case  to  the  circuit  court,  the  chancery  court 
be  directed  to  retain  the  case  for  further 
proceedings.  Appellees  in  their  answer 
claim  reimbursement  for  improvements, 
made  on  the  property  in  controversy,  and 
for  taxes  paid  thereon.  After  the  case  was 
transferred  to  the  chancery  court,  the  sev- 
eral parties  entered  into  the  following  stip- 
ulation, viz.:  "It  was  furtl>er  stipulated 
and  agreed  by  the  respective  parties  in  open 
court  that,  if  the  court  should  find  against 
the  said  defendants  and  cross  plaintiffs  on 
the  issues  made  by  their  answers  and  cross 
complaints,  the  said  respective  causes 
should  then  be  referred  to  a  master  to  take 
testimony  as  to  the  mesne  profits  due  plain- 
tiflfs,  if  any,  from  said  defendants,  respect- 
ively, and  as  to  the  amounts  due  defendants, 
respectively,  for  improvements  made  and 
taxes  paid,  if  any,  by  them,  or  either  or  any 
of  them,  upon  the  property  in  controversy 
in  said  several  cases."  Now,  aside  from 
this  stipulation,  we  are  of  the  opinion  that 
the  chancery  court  having  properly  assumed 
jurisdiction  for  the  purpose  of  considering 
the  defense  interposed  by  appellees,  it 
should  retain  it  for  the  purpose  of  complete- 
ly adjudicating  the  rights  of  the  parties, 
concerning  the  subject-matter  of  the  contro- 
versy. It  is  proper,  therefore,  that  the  con- 
troversy as  to  the  amount  of  mesne  profits, 
if  any,  to  be  recovered  by  appellant,  and 
the  amount  of  reimbursement,  if  any,  to  be 
recovered  by  appellees,  should  be  determined 
in  the  chancery  coiirt.  We  do  not  mean  to 
decide,  however,  at  this  time,  whether  or 
not  appellees  are  entitled  to  any  reimburse- 
ment, for  that  question  has  not  been  pre- 
sented, and  was  not  decided  below.  We 
merely  leave  that  matter  open  for  further 
consideration  in  the  court  below. 

Other  matters  are  set  up  in  the  cross 
complaints  of  some  of  the  appellees,  viz.: 
the  claim  by  some  of  them  who  purchased 
from  the  administrator  of  the  estate  of 
Mary  A.  Hare,  to  subrogation  against  the 
property  of  that  estate  for  the  amount  of 
purchase  price  paid,  and  also  the  claim  of 
the  Sisters  of  Mercy  against  Ella  Hare  for 
an  accounting  of  the  amounts  paid  out  for 
her  beneHt.  But  these  matters  we  do  not 
think  are  germane  to  this  controversy,  and 
find  no  proper  place  in  this  litigation.  If 
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causes  of  action  exist,  they  should  be  made 
the  su'bject  of  separate  suits. 

The  judgment  of  this  court  is  therefore 
modified  so  as  to  change  the  directions;  and 
the  decree  of  the  chancery  court  is  reversed, 
with  directions  to  enter  a  decree  in  accord- 
ance with  this  opinion,  and  for  further 
proceedings  not  inconsistent  herewith.  It  is 
so  ordered. 


KENTUCKY  COURT   OF  APPEALS. 

CHARLEY  TIBBS,  Appt., 

v. 

COMMONWEALTH  OF  KENTUCKY. 

(—  Ky.  — ,  128  S.  W.  871.) 

Evidence  —  dying  declarations  —  state- 
ments as  to  death. 

1.  That  at  the  time  of  making  a  declara- 
tion declarant  stated  that  he  did  not  expect 
to  live  does  not  render  the  declaration  ad- 
missible in  evidence  as  a  dying  declaration, 
if  all  his  other  conversations  and  acts  tend 
to  show  that  he  did  not  expect  to  die. 

Homicide  —  slight  wound  —  improper 
treatment «-  liability  for  death. 

2.  Inflicting  upon  another  a  wound  not 
calculated  to  endanger  or  destroy  life,  but 
which,  because  of  improper  treatment,  does 
have  that  effect,  does  not  render  one  guilty 
of  murder. 

Same  — effect  of  somnambnlism. 

3.  That  one  accused  of  murder  is  a  som- 
nambulist, and  while  in  this  state  is  without 
self-control,  and  commits  acts  of  which  he 
has  no  recollection,  and  that  his  offense  was 
committed  while  he  was  in  that  state,  con- 
stitutes no  defense  other  than  that  embraced 
in  a  plea  of  insanity. 

(June  1,  1910.). 

Note,  —  Criminal  reaponsibiUty  of  one 
who  inflicts  a  wound  on  anotheVf  re- 
sulting  in  the  latter*s  death,  as  affeet' 
ed  by  negligence  or  laclc  of  skill  in 
treatment  or  care  of  the  wound. 

This  question  is  considered  in  a  note  ap- 
pended to  Noble  V.  State,  22  L.R.A.(N.S.) 
841,  attention  being  called  to  a  few  later  de- 
cisions. 

In  State  v.  Morahan  (Del.)  77  Atl.  488,  a 
nisi  prius  case,  the  jury  was  instructed  that 
if  it  be  proved  that  an  assault  upon  a  per- 
son was  lawful,  and  his  death  resulted  from 
maltreatment  or  misconduct  solely,  and  not 
from  the  wound,  the  one  inflicting  it  should 
be  acquitted  of  the  charge  of  manslaughter. 

And  in  McMillan  v.  State  (Tex.  Crim. 
Kep.)  126  S.  W.  875,  where  it  was  claimed 
that  death  was  due  not  to  a  wound  inflicted 
by  the  defendant,  but  to  improper  medical 
treatment,  it  was  held  that  the  court  should 
have  instructed  the  jury  to  the  effect  that 
if  the  death  of  the  deceased  was  brought 
about  by  improper  treatment  or  gross  neg- 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Bell  County, 
convicting  him  of  murder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  B.  Jones  and  J.  B.  Burnett 
for  appellant. 

Messrs.  James  Breathitt,  Attorney  Gen- 
eral, and  Thomas  B.  McGregor,  for  the 
Commonwealth : 

•Statements  by  witnesses  of  statements 
made  by  the  deceased  which  were  in  efTect 
dying  declarations  were  properly  admitted 
in  evidence. 

Kelly  V.  Com.  (Ky.)  119  S.  W.  810. 

Deceased  died  from  the  efTect  of  the 
wound  inflicted  by  appellant,  which  was 
fatal,  and  which  was  murder. 

1  Bishop,  Crim.  Law,  7th  ed.  §  639;  Rob- 
erson,  Ky.  Crim.  Law,  §§  148,  349;  Bush  v. 
Com.  78  Ky.  271;  Coffman  v.  Com.  10  Bush, 
600,  1  Am.  Crim.  Rep.  293. 

Clay  C.f  delivered  the  opinion  of  the 
court : 

Charley  Tibbs  was  indicted  and  tried  for 
murder.  The  jury  found  him  guilty,  and 
fixed  his  punishment  at  continement  in  the 
penitentiary  for  life.  From  the  judgment 
of  conviction,  he  prosecutes  this  appeal. 

The  facts  in  brief  are  as  follows:  Appel- 
lant was  a  blacksmith  in  the  employ  of  the 
Ralston  Coal  Company,  a  corporation  en- 
gaged in  business  near  the  Tennessee  line. 
He  started  from  that  company's  place  of 
business  for  Tazwell,  Tennessee.  In  going 
there  it  was  necessary  for  him  to  pass 
through  the  city  of  Middlesborough  and  re- 
main over  night.  Early  in  the  evening  pre- 
ceding the  morning  when  the  deceased, 
Charlie  Haynes,  was  wounded,  appellant  met 
deceased.  Some  time  later  they  were  joined 
by  Ernest  Withrow.  These  parties  first  vis- 
ited one  saloon,  then  another.  They  drank 
a  quantity  of  beer  and  whisky.  About  9 
o'clock  they  proceeded  to  a  house  of  ill  fame 
kept  by  Julia  Elliott.  There  they  met  a 
man  by  the  name  of  T.  C.  Anderson.  The 
occupants  of  the  Elliott  house  were  Julia 
Elliott  and  her  daughters,  Clody  Sounders, 


and  Fannie  Bates.  After  remaining  at  thii 
house  a  while,  appellant  and  his  com- 
panions went  uptown.  They  again  visited 
several  saloons.  About  midnight  they  re- 
turned to  Julia  Elliott's.  While  in  the 
house,  Anderson  let  the  deceased  have  |2. 
The  deceased  shook  the  money  in  his  hands 
for  the  purpose  of  teasing  one  of  the  in- 
mates. Appellant  said  to  deceased,  "Char- 
lie, let  me  have  that  money.  I  will  spend 
it  with  them."  This  the  deceased  declined 
to  do,  and  at  the  same  time  handed  the  $2 
back  to  Anderson.  According  to  two  of  the 
witnesses  present,  the  appellant  said,  ad- 
dressing the  deceased,  "God  damn  you,  I 
will  settle  with  you  before  dayliglit,"  or 
"God  damn  you,  I  will  get  even  with  jou 
before  to-morrow."  Other  witnesses  pres- 
ent claim  no  such  remark  was  made  by  ap- 
pellant. Very,  soon  appellant  and  his  com- 
panions were  ordered  to  leave  the  Elliott 
house.  This  they  did.  As  they  were  leav- 
ing, one  or  two  of  the  witnesses  claim  that 
appellant  drew  his  pistol  and  made  the 
statement  that  he  was  going  to  shoot  back 
into  the  house  through  the  window,  lliis 
is  denied  by  other  witnesses.  After  going 
out  of  the  house,  appellant  lay  on  the 
ground  and  went  to  sleep.  The  deccas^Ml, 
with  Anderson  and  Withrow,  went  to  the 
next  house,  some  60  or  60  feet  away,  kepi 
by  Nellie  Carroll.  There  they  remained  for 
quite  a  while.  Upon  leaving  the  Carroll 
house,  they  went  to  appellant  for  the  pur- 
pose of  waking  him.  Anderson  says  their 
object  was  to  take  appellant  to  the  train, 
which  left  early  that  morning.  Other  wit- 
nesses claim  that  it  was  for  the  purpose  of 
taking  appellant  into  the  Carroll  house  to 
be  cared  for.  When  the  deceased  attempt- 
ed to  wake  appellant,  and  they  started  in 
the  direction  of  the  Carroll  house,  appel- 
lant, according  to  Anderson's  testimony, 
arose  from  the  ground  and  struck  deceased 
with  his  fist,  but  immediately  apologized  for 
so  doing,  at  the  same  time  shaking  hands 
with  the  deceased.  After  some  further  con- 
versation and  after  they  had  walked  a  fev» 
steps  in  the  direction  of  the  Carroll  house, 


lect  of  pliysicians,  defendant  would  not  be 
guilty  of  homicide. 

In  connection  with  this  case,  attention 
is  called  to  the  fact  that  in  Texas  this  sub- 
ject is  controlled  by  a  statute  which  is 
referred  to  in  the  note  to  Noble  v.  State, 
22  L.R.A.(N.S.)  847. 

But  it  was  held  in  State  v.  Pell,  140  Iowa, 
655,  119  N.  W.  154,  that  the  defendant  in 
a  homicide  case  could  not  show  Inck  of 
proper  attention  to  the  deceased  after  his 
injury,  and  before  death,  in  order  to  prove 
that  death  might  have  resulted  from  some 
other  cause  than  the  injury  inflicted  by  the 
former,  as  the  well-settled  rule  is  that  where 
death  follows  an  injury  without  other  inde- 
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pendent  intervening  cause  calculated  to  pro- 
duce death  had  he  not  been  injured  by  tlie 
wrongful  act  of  the  accused,  proof  of  lack 
of  proper  treatment,  which  might  ha^'e 
saved  or  prolonged  his  life,  cannot  be  sliowu. 
And  it  was  held  in  Dumas  v.  State,  150 
Ala.  42,  133  Am.  St.  Rep.  17,  49  So.  224. 
that  where  the  evidence  clearly  disclosed 
that  death  was  the  result  of  a  wound  in- 
flicted by  the  defendant,  and  that  blood  poi 
soning  developed,  the  defendant  could  not 
justify  by  proving  that  the  wound  was  tri* 
fling,  and  that  the  decedent  waj»  so  dis* 
eased  as  to  become  readily  infected  with 
blood  poisoning.  W.  J*  L 


]9ia 


TIBBS  V.  COMMONWEALTH. 


667 


the  deceased  said:     "It  is  all    over,    now; 
but  you  have  hurt  me,  and  liurt  me  bad." 
Appellant  replied  that  he  would  hurt  him 
still  worse.     At  the  same  time  he  drew  his 
kuife  from  his  pocket,  and  struck  deceased 
over  the  eye.     ^ie  struck  at  the  deceased  a 
aecoiid   time,    but   missed    him.     Anderson, 
who  testifies  to  the  foregoing  facts,  claims 
that  he  then  struck  appellant  with  his  fist 
and  kicked  him  three  or  four  times  on  the 
face  and  jaw,   finally  knocking   him   down 
and  away  from   deceased.     Appellant  then 
arose,  and  Anderson  chased  him  about  125 
yards.    Upon  returning  to  the  deceased,  An- 
derson found    a  stranger    near    him.      He 
asked  deceased   if  that  was  the  man  who 
struck  him.     The  deceased  replied  that  it 
was  9oi;  that  Charley  Tibbs  was  the  man 
who  cut  him.     The  next  morning  appellant 
was  found  out  behind  a  blacksmith  shop  by 
one  Andrew  Jackson.    The  latter  persuaded 
appellant  to  go  into  the  shop  and  lie  down 
on  a  buggy  cushion.      Appellant    remained 
there  until  Monday  morning.    This  witness 
claims  that,  when  he  aroused  appellant,  the 
hitter  said:  "0  Lordy,  Andy,  I  expect  I  done 
something  last  night  that  will  get  me  in 
trouble."    The  testimony  for  appellant  is  to 
the  efTect  that  he  had  absolutely  no  recol- 
lection of  any  difliculty  with  the  deceased. 
He  remembered  taking  several  drinks,  and 
that  he  left  the  Elliott  house.     Following 
that  he  remembered  nothing  until  awakened 
by  Jackson. 

Shortly  after  the  deceased  was  cut,  which 
occurred  about  4  o'clock  on  Sunday  morn- 
ing, he  went  into  the  house  kept  by  Nellie 
CarrolL  There  the  wound  was  washed  and 
tied  up  with  an  old  rag.  Dr.  Evans,  who 
passed  the  Carroll  house  about  7  o'clock, 
was  called  in.  He  examined  the  wound,  and 
did  not  consider  it  fatal.  Deceased  re- 
mained at  the  Carroll  house  all  day  and 
until  the  next  morning.  He  then  went  to 
the  station,  about  a  half  mile  distant,  un- 
attended. From  there  he  took  the  train  to 
Tazwell,  Tennessee.  During  all  this  time 
there  was  no  one  with  him.  After  reach- 
ing his  home  at  Tazwell,  a  local  physician 
was  called  in,  and  the  wound  again 
dressed,  A  member  of  the  faculty  of  Ten- 
nessee Medical  College,  of  Knoxville,  wns 
sent  for,  and  he  came  and  operated  upon 
deceased.  According  to  his  testimony,  the 
skull  was  fractured.  The  deceased  gradu- 
ally grew  worse,  and  died  a  few  days  later 
from  blood  poison.  According  to  one  of  the 
physicians,  who  testified  for  appellant,  the 
skull  was  not  fractured. 

In  view  of  the  fact  that  we  have  con- 
cluded that  the  judgment  must  be  reversed 
for  other  reasons,  we  deem  it  unnecessary 
to  determine  whether  or  not  the  court 
cired  in  refusing  to  grant  appellant  a  con- 
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tinuance.  The  other  two  errors  relied  upon 
are  the  admission  of  the  dying  declarations 
of  the  deceased,  and  the  failure  of  the  court 
to  permit  appellant  to  introduce  evidence  to 
the  etrect  that  the  wound  was  not  of  itself 
dangerous, — that  is,  calculated  to  endanger 
or  destroy  life, — and  that  the  deceased  died 
from  the  effect  of  improper  treatment.  Nel- 
lie Carroll  stated  that  deceased,  after  mak- 
ing the  statement  that  he  did  not  think  he 
would  get  well,  but  expected  to  die,  de- 
tailed the  circumstances  of  the  tragedy,  and 
claimed  that  appellant  was  the  man  who  cut 
him.  Another  witness  corroborates  this 
statement  of  Nellie  Carroll.  It  appears, 
however,  that  the  deceased  kept  his  clothes 
on  and  wandered  about  the  Carroll  house, 
and  also  went  over  to  the  adjoining  prem- 
ises owned  by  Julia  Elliott.  There  he  said, 
in  the  presence  of  two  witnesses:  *'Look 
what  that  damned  son  of  a  bitch  has  done. 
It  will  only  be  a  black  eye  for  a  few  days." 
After  this  conversation,  he  walked  about 
for  some  time,  and  was  up  and  down  dur- 
ing the  day,  with  his  clothes  on.  The  next 
morning  he  went,  unassisted,  to  the  station 
in  Middlesborough  for  the  purpose  of  tak- 
ing the  train  to  his  home.  After  landing 
at  old  Tazwell,  Tennessee,  he  himself  called 
a  doctor.  Were  the  declarations  of  the  de- 
ceased, made  under  these  circumstances,  ad- 
missible as  dying  declarations?  It  is  well 
settled  that,  in  prosecutions  for  homicide, 
the  declarations  of  the  deceased,  voluntarily 
made,  while  sane,  when  in  articulo  mortis, 
and  under  the  solemn  conviction  of  ap- 
proaching dissolution,  concerning  the  facts 
and  circumstances  constituting  the  rea 
gestof  of  his  destruction,  are  always  admis- 
sible in  evidence,  provided  the  deceased 
would  be  a  competent  witness  if  living.  The 
general  principle  on  which  this  species  of 
evidence  is  admitted  is  that  thev  are  dec- 
larations  made  in  extremity,  when  the 
party  is  at  the  point  of  death,  and*  when 
every  hope  of  this  world  is  gone,  when 
every  motive  of  falsehood  is  silenced,  and 
the  mind  is  induced  by  the  most  powerful 
considerations  to  speak  the  truth;  a  situ- 
ation so  solemn  and  so  awful  being  consid- 
ered by  the  law  as  creating  an  obligation 
equal  to  that  which  is  imposed  by  a  posi- 
tive oath  administered  in  a  court  of  jus- 
tice. 21  Cyc.  Law  &  Proc.  pp.  974-070; 
Walston  v.  Com.  16  B.  Mon.  15;  Kelly  v. 
Com.  (Ky.)  119  S.  W.  810.  Considered  in 
the  light  of  these  principles,  we  conclude 
that  the  alleged  dying  declarations  of  the 
deceased  were  not  made  with  a  sense  of 
impending  dissolution.  We  do  not  attach  so 
much  importance  to  the  fact  that  it  was 
several  days  before  he  actually  died,  but  to 
the  fact  that,  aside  from  his  statement  that 
he  did  not  expect  to  live,  all  his  other  con- 
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versations  and  lacts  go  to  show  the  contrary, 
'ihe  very  fact  that  lie  was  dressed  and  vis- 
ited first  one  house  and  then  another,  that 
lie  used  the  expression  attributed  to  him 
in  the  Elliott  house,  that  he  arose  the  next 
morning,  and  without  assistance  went  to 
the  tram,  knowing  that  he  would  have  to 
travel  several  miles  on  the  train,  and  then 
ride  in  a  hack  for  a  mile  and  a  half  witli- 
out  anyone  to  look  after  him,  precludes  the 
idea  that  his  alleged  dying  declarations 
were  made  with  a  solemn  conviction  of  ap- 
proaching death.  That  being  the  case,  we 
are  of  opinion  that  the  court  erred  in  per- 
mitting such  declarations  to  go  to  the  jury. 
We  also  conclude  that  the  court  erred  in 
refusing  to  permit  appellant  to  show,  if  he 
could,  that  the  wound  was  not  calculated 
to  endanger  or  destroy  life,  and  that  de- 
ceased died  solely  from  improper  treatment. 
The  rule  in  this  state  is  contained  in  the 
following  language  from  the  case  of  Bush  v. 
Com.  78  Ky.  2G8:  "As  said  in  Com.  v. 
Hackett,  2  Allen,  141,  the  rule  of  the  com- 
mon law  would  seem  to  be  that  if  the  wound 
was  a  dangerous  wound, — that  is,  calculated 
to  endanger  or  destroy  life, — and  death  en- 
sued therefrom,  it  is  sufficient  proof  of  mur- 
der or  manslaughter;  and  that  the  person 
who  inflicted  it  is  responsible,  though  it 
may  appear  that  the  deceased  might  have 
recovered  if  he  had  taken  proper  care  of 
himself,  or  submitted  to  a  surgical  oper- 
ation, or  that  unskilful  or  improper  treat- 
ment aggravated  the  wound  and  contributed 
to  the  death,  or  that  death  was  immediate- 
ly caused  by  a  surgical  operation  rendered 
necessary  by  the  condition  of  the  wound. 
The  principle  on  which  this  rule  is  found- 
ed is  that  everyone  is  held  to  contemplate 
and  to  be  responsible  for  the  natural  con- 
sequences of  his  own  acts.  But,  if  the 
wound  is  not  dangerous  in  itself,  and  death 
results  from  improper  treatment,  or  from 
disease,  subsequently  contracted,  not  super- 
induced by  or  resulting  from  the  wound,  the 
accused  is  sot  guilty.  1  Hale,  P.  C.  428; 
Parsons  v.  State,  21  Ala.  301.  When  the 
disease  is  a  consequence  of  the  wound,  al- 
though the  proximate  cause  of  the  death, 
the  person  inflicting  the  wound  is  guilty,  be- 
cause the  denth  can  be  traced  as  a  result 
naturally  flowing  from  the  wound,  and  com- 
ing in  the  natural  order  of  things;  but 
when  there  is  a  supervening  cause,  not  nat- 
urally intervening  by  reason  of  the  wound, 
and  not  produced  by  any  necessity  created 
bv  the  wound,  the  death  is  bv  the  visita- 
tion  of  Providence,  and  not  from  the  net 
of  the  party  inflicting  the  wound.  In  the 
case  under  consideration,  the  fever  was  not 
the  natural  consequence  of  the  wound,  nor 
was  it  produced  by  any  necessity  created  by 
the  infliction  of  the  wound.  It  did  not  ren- 
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der  it  necessary  to  have  the  wound  treated 
by  a  physician  just  recovering  from  the  scar- 
let fever,  even  if  it  be  conceded  tiiat  mediciil 
treatment  was  necessary  at  all.  If  the  death 
was  not  connected  with  the  wound  in  tlie 
regular  chain  of  causes  and  cousequenceii, 
there  ought  not  to  be  any  responsibility.  If 
a  new  and  wholly  independent  instrumen- 
tality interposed  and  produced  death,  it  can- 
not be  said  that  the  wound  was  the  natural 
or  proximate  cause  of  the  death.  Living- 
ston V.  Com.  14  Gratt.  601."  Upon  the  neit 
trial  of  the  case,  the  court  will  permit  ap- 
pellant to  introduce  evidence,  if  he  can  do 
so,  tending  to  show  that  the  wound  was  uoi 
calculated  to  endanger  or  destroy  life,  aiid 
that  the  death  of  the  deceased  was  cau9e<l 
solely  by  improper  treatment.  If  appel- 
lant succeeds  in  introducing  such  evidence., 
the  court  will,  in  addition  to  the  instruc- 
tions given  on  the  former  trial,  instruct 
the  jury  that,  if  they  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  not  in  his  necessary,  or  to  him 
apparently  necessary,  self-defense,  cut  aud 
wounded  the  deceased,  but  further  believe 
from  the  evidence  that  the  wound  inflicted 
by  defendant,  if  he  did  inflict  it,  was  not 
calculated  to  endanger  or  destroy  the  life 
of  the  deceased,  and  that  the  death  of  the 
deceased  resulted  solely  from  the  improper 
treatment  of  the  wound,  then  they  should 
flnd  the  defendant  guilty  of  wilful  and  ma- 
licious cutting  and  wounding,  if  they  be- 
lieve that  the  cutting  and  wounding  was 
wilfully  and  maliciously  done,  with  the  in- 
tent to  kill  the  deceased,  as  provided  by  § 
1166  of  the  Kentucky  statutes  (Russeirs 
Stat.  §  3184) ;  but,  if  they  believe  that  the 
cutting  and  wounding  was  inflicted  in  sud- 
den heat  and  passion,  without  previous 
malice,  they  should  find  the  defendant  guilty 
of  cutting  and  stabbing  in  sudden  affray,  as 
provided  by  §  1242,  Ky.  SUt  (Russell's 
Stat.  §  3185). 

The  court  will  designate  the  above  in- 
struction No.  3.  In  lieu  of  instruction  No. 
3,  as  given,  it  will  further  instruct  the  jury 
that  manslaughter  is  a  lesser  oiTense  than 
murder,  malicious  wounding  is  a  lesser  of- 
fense than  manslaughter,  and  cutting  in 
sudden  affray  is  a  lesser  oflfense  than  ma- 
licious woimding;  and  if  the  jury  believe 
beyond  a  reasonable  doubt  that  he  is  guilty 
as  deflned  in  No.  1,  No.  2,  or  No.  3,  but 
have  a  reasonable  doubt  as  to  the  degree 
of  the  offense,  they  will  find  him  guilty  of 
the  lesser  oflfense  as  to  which  they  have  no 
reasonable  doubt. 

Complaint  is  made  of  the  fact  that  the 
court  submitted  to  the  jury  the  question 
of  appellant's  insanity.  Some  evidence  was 
admitted  on  the  trial,  tending  to  show  that 
appellant  was  a  somnambulist,   and  while 
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in  this  state  was  without  self-control,  and 
committed  acts  .of  which  he  had  no  recol- 
lection. We  fail  to  see  how  these  facts 
would  constitute  any  defense  other  than 
that  embraced  in  a  plea  of  insanity.  Cer- 
tainly the  appellant  cannot  complain  that 
he  was  given  the  benefit  of  such  defense. 
Judgment  reversed  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


MISSOURI  SUPREME  COURT. 

KANSAS  CITY,  Respt., 

V. 

ST.   IjOUIS    &    SAN    FRANCISCO    RAIL- 
ROAD  COMPANY  et  al.,  Appts. 

(—  Mo.  — ,  130  S.  W.  273.) 

Special  assessment  —  part  of  entire  im- 
provement. 

Benefits  to  accrue  from  an  improvement 
consisting  as  a  whole  of  the  cutting  down  of 
the  grade  of  a  street,  the  construction  of  a 
viaduct,  and  the  acquisition  of  private  prop- 


erty to  widen  a  street,  cannot  be  assessed 
to  pay  for  the  cutting  down  of  the  street  and 
the  acquisition  of  tlie  property,  where  that 
would  be  of  no  benefit  to  the  public  without 
the  viaduct,  and  no  definite  plan  as  to  it 
has  been  adopted,  but  it  is  merely  talked 
about  as  desirable,  without  any  present 
means  on  the  part  of  the  municipality  to 
build  it. 

(Woodson,  J.,  dissents  in  part.) 

(June  21,  1910.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Jackson 
County  in  plaintiffs  favor  in  an  action 
brought  to  assess  the  damages  and  benefits 
incident  to  the  proposed  changing  of  the 
grade  of  a  certain  street.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dana,  Cowherd,  A  Ingraham, 
Johnson  &  Lnens,  and  Samuel  W.  Saw- 
yer, for  appellants: 

Speculation  as  to  the  assessment  of  bene* 
fits,  and  speculation  as  to  assessment  of 
damages,  are  both  condemned  by  law. 


Note»^»May  an  asseamnent  of  bene  fits 
reM  upon  prospective  action  in  cotji- 
pleting  improvement. 

The  theory  upon  which  special  assessments 
for  public  improvements  are  based  and  justi- 
fied is  that  the  property  against  which  they 
are  assessed  derives  some  special  benefit 
from  the  improvement.  It  follows,  there- 
fore, that  the  property  can  be  assessed  only 
to  the  extent  that  it  is  benefited  by  the  im- 
provement. The  benefits  must  be  substantial, 
certain,  and  capable  of  being  realized  with- 
in a  reasonable  time.  Benefits  arising  from 
improvements  which  depend  upon  contingen- 
cies and  future  action  of  public  authorities 
cannot  be  considered  in  estimating  the  as- 
sessment, though  they  may  form  part  of  a 
general  plan  for  public  improvement.  The 
cases  generally  hold  in  accord  with  Kansas 
Cmr  V.  St.  Louis  &  S.  F.  R.  Co.  that  only 
such  benefits  can  be  considered  as  arise 
from  improvements  which  huve  been  express- 
ly authorized  and  provided  for. 

Thus,  it  is  improper  to  assess  property 
along  a  proposed  street  which  is  to  be  ex- 
tended to  a  river,  for  benefits  it  may  derive 
from  the  street  with  a  bridge  over  the  river, 
where  the  ordinance  for  the  extension  of  the 
street  made  no  provision  for  a  bridcc,  and 
ordered  none  to  be  built.  Hutt  v.  Chi-cago, 
132  111.  352,  23  N.  E.  1010.  The.court  said 
that  all  the  natural  and  probable  results  to 
flow  from  the  improvement  ordered  may 
properly  be  considered,  but  that  the  future 
action  of  the  city  in  ordering  ndditional  im- 
provements cannot  be  regarded  as  n  natnr- 
si  or  probable  consequence  to  ilow  from  the 
improvement  which  is  ordered.  But  src 
Dickson  V.  Racine,  05  Wis.  306,  27  N.  W.  58, 
which  is  set  out  in  the  opinion  of  Kanuah 
City  v.  St.  Louis  &  S.  F.  K.  Co. 

And  BO  there  is  no  sufficient  basis  in  cm- 
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inent  domain  proceedings  for  the  introduc- 
tion of  evidence  of  benefits  to  accrue  to  thii 
part  of  the  land  not  taken,  where  the  ordi- 
nance providing  for  the  opening  of  the  street 
across  a  low,  wet,  and  marshy  tract  of  land 
fails  to  state  the  nature  and  character  of  the 
improvement  further  than  the  mere  opening 
of  the  street,  and  establishes  no  grade  nor 
adopts  any  plan  for  further  improvement, 
and  there  is  nothing  to  bind  the  city  to  do 
more  than  to  open  the  street.  Washington 
Ice  Co.  V.  Chicago,  147  111.  327,  37  Am.  St. 
Rep.  222,  35  N.  E.  378. 

Nor  was  there  a  sutticient  basis  for  an  in- 
struction based  upon  the  estimate  of  bene- 
fits to  be  derived  from  the  street  by  giv- 
ing the  landowner  access  to  all  parts  of  his 
land.  Ibid.  And  see  Swenton  v.  Super- 
visors, 95  Minn.  161,  103  N.  W.  895. 

These  cases  have  been  referred  to  with 
approval  and  followed  in  Waukegan  v. 
Burnett,  234  111.  460,  84  N.  E.  1061,  where  it 
was  held  that  the  city  was  without  power 
specially  to  assess  property  to  pay  for  land 
condemned  for  the  puq)osc  of  laying  sewers 
across  private  property,  where  it  bad  not 
provided  by  ordinance  for  the  construction 
of  sewers  over  the  land  sought  to  be  con- 
demned. The  court  said  that  where  the 
property  cannot  be  benefited  by  the  proposed 
improvement  except  subsequent  work  bu 
done,  for  which  no  provision  is  made,  such 
property  cannot  be  specially  osseascd. 

And  so,  property  cannot  be  specially  as- 
sessed for  benefits  arising  from  the  opening 
of  a  street,  where  the  ordinance  provides 
only  for  the  condemnation  of  the  strip  of 
land  required,  and  makes  no  provision  for 
the  removal  of  the  buildings  which  occupy 
such  strip,  nor  for  putting  the  surface  of 
the  land  in  condition  to  he  used  for  a  street. 
Chicago  v.  Kemp,  240  III.  56,  88  N.  E.  284. 

A    special    assessment    for    improving    a 
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Hutt  V.  Chicago,  132  111.  352,  23  N.  E. 
1010;  Washington  Ice  Co.  v.  Chicago,  147 
111.  327,  37  Am.  St.  Rep.  222,  35  N.  E.  378; 
Ilook  V.  Chicago  &  A.  R.  Co.  133  Mo.  322, 
34  S.  W.  549;  Isom  v.  Mississippi  C.  R.  Co. 
30  Miss.  312;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Blackshire,  10  Kan.  488;  Boston  &  M. 
R.  Co.  V.  Middlesex  County,  1  Allen,  331; 
Brown  v.  Providence,  W.  &,  B.  R.  Co.  6 
Gray,  35;  Weckler  v.  Chicago,  61  111.  149; 
Mantorville  R.  &  Transfer  Co.  v.  Slinger- 
land,  101  Minn.  488,  11  L.R.A.(N.S.)  277, 
118  Am.  St.  Rep.  647,  112  N.  W.  1033;  Mc- 
Kusick  V.  Stillwater,  44  Minn.  372,  46  N. 
W.  769;  Munkwitz  v.  Chicago,  M.  &.  St.  P. 
R.  Co.  64  Wis.  403,  25  N.  W.  438;  Pitts- 
burg, V.  &  C.  R.  Co.  V.  Rose,  74  Pa.  369; 
Pinkham  v.  Chchnsford,  109  Mass.  225; 
Chicago  V.  Lonergan,  190  111.  522,  63  N.  E. 
1018. 

Messrs.  M.  A.  liowe  and  Sebree,  Con- 
rad, &  WenclorfT  also  for  appellants. 

Mr.  John  T.  Harding,  with  Messrs.  H. 
3f.  Beardsley,  John  G.  Park,  and  John 
G.  Schaich,  for  respondent: 

The  court  properly  permitted  testimony 
concerning  the  condemnation  proceedings 
and  the  viaduct  to  be  built  by  the  city. 

Kansas  City  v.  Hyde,   190  Mo.    498,    7 


L.  R.  A.(N.S.)  639,  113  Am.  St.  Rep.  7 
96  S.  W.  201 ;  Chamberlain  v.  Cleveland,  $4 
Ohio  St.  667;  Dickson  v.  Racine,  65  Wk 
306,  27  N.  W.  68 ;  Orth  v.  Milwaukee,  92 
Wis.  230,  65  N.  W.  1029;  Lingle  v.  West 
Chicago  Park,  222  111.  393,  78  N.  K  794. 

Valllant,  J.,  delivered  the  opinion  of  tbe 
court: 

This  is  a  proceeding  instituted  by  Kansai 
City  to  assess  the  damages  and  benefits  in- 
cident to  the  changing  of  the  grade  of 
Twelfth  street,  from  Broadway  west  to  a 
point  270  feet  west  of  Summit  street  The 
proceeding  arose  out  of  the  following  state 
of  facts,  as  we  gather  tliem  from  the  state- 
ment of  the  case  in  the  brief  for  tiie  re- 
spondent: 

In  the  western  part  of  the  city,  aoutli  of 
the  Missouri,  lies  a  consi<leruble  tract  which 
is  called  the  '*Wcst  Bottoms."  In  the  Bot- 
toms are  the  tracks  of  many  railroads, 
freight  houses,  and  a  union  station,  be- 
sides many  business  houses  of  various  kinds. 
The  general  lay  of  the  land  is  north  and 
south.  Twelfth  street  runs  cast  and  west, 
crossing  the  Bottoms  at  or  about  right  an- 
gles. It  is  one  of  the  principal  thorough- 
fares of  the  city.     On  the  east  side  of  the 


street  by  paving  and  extending  the  construc- 
tion of  certain  culverts  in  the  street  cannot 
be  confirmed,  where  no  provision  has  been 
made  by  ordinance  for  the  extension  of  tbe 
culverts,  it  appearing  that  the  only  action 
taken  was  a  resolution  by  the  town  council 
to  have  the  town  engineer  prepare  plans  for 
their  extension.  Lindblad  v.  Normal,  224 
111.  302,  79  N.  E.  675. 

So  it  was  error  to  refuse  to  instruct  that 
the  only  special  benefits  to  the  property  the 
jury  may  consider  arc  those  that  will  inure 
to  the  property  assessed  from  the  making 
of  the  improvement  provided  for  in  the 
ordinance,  and  that  it  is  not  proper  for  them 
to  assume  that  any  other  improvements  will 
be  put  into  the  street  before  the  building  of 
the  pavement  provided  for  by  the  ordi- 
nance, where  tlie  witnesses  for  the  city  who 
testified  to  the  amount  the  property  would 
be  benefited  by  the  proposed  improvement 
testified  on  cross-examination  that  their  es- 
timates of  the  benefits  were  based  upon  the 
assumption  that  the  city  would  make  other' 
improvements  in  the  street  in  question  be- 
fore the  paving  provided  for  was  done, — sucli 
as  putting  in  water  stubs,  house  drains,  and 
sewers, — and  where  the  court  refused  on 
motion  to  strike  out  their  testimony  for  that 
reason.  Holdom  v.  Chicago,  109  III.  109,  48 
N.  E.  164.  See  also  Albertson  v.  Phila- 
delphia, 185  Pa.  223,  39  Atl.  887. 

Land  which  can  be  drained  into  a  trunk 
sewer  only  after  connecting  laterals  are 
built  cannot  be  assessed  for  the  cost  of  the 
trunk  sewer  until  tiie  laterals  which  will 
furnish  connection  have  been  determined 
upon,  and  the  plan  providing  for  such  later- 
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als  has  been  adopted.  State,  Kellogg,  Prose 
cutor,  v.  Elizabeth,  40  N.  J.  L.  274. 

And  no  assessment  based  upon  the  pros- 
pect of  a  future  connection  of  a  sewer  cait 
be  valid  unless  some  provision  is  made  which 
will  eventually  effect  such  connection.  Title, 
Guarantee  &  T.  Co.  v.  Chicago,  162  III.  505, 
44  N.  E.  832;  Re  Park  Ave.  Sewers,  169  Pa. 
433,  32  Atl.  574;  Edwards  v.  Chicago,  140 
111.  440,  30  N.  E.  360. 

In  Chamberlain  v.  Cleveland,  34  Ohio  St 
651,  it  appeared  that  the  opening  of  a  new 
street  rendered  it  practicable  to  open  an- 
other desirable  and  needed  street  for  which 
the  city  had  previously  appropriated  land, 
but  which  could  not  have  been  opened  be- 
fore, and  which,  if  opened,  would  render  Uie 
property  adjacent  to  the  new  street  more  a^ 
cessible  and  available  for  use,  and  it  was 
held  that  the  extent  to  which  the  opening 
of  the  new  street  contributed  to  creating  the 
new  condition  of  things,  including  the  pro- 
spective opening  of  the  contemplated  street, 
was  a  proper  subject  for  consideration  in 
estimating  the  benefits  conferred  by  the  op- 
ening of  the  new  street.  The  court  said: 
"It  was  not  the  special  benefit  that  might  be 
conferred  by  the  opening  of  the  contemplated 
street  that  could  be  considered,  but  the  fact 
that  the  opening  of  the  new  street  rcndereii 
it  practicable  to  open  the  contemplated 
street;  and  if  this,  in  itself,  sjiccially  brnc- 
flted  the  adjacent  property,  which  was  a 
question  of  fact,  and  not  of  law,  then,  to  the 
extent  of  such  benefit,  the  boards  should 
have  been  controlled  by  it  in  estimating  tk 
special  benefits  conferred  by  the  opening  of 
the  new  street."  A.  L.  & 
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Bottoms  a  steep  bhifT  rises.  Coming  from 
the  east  on  Twelfth  street,  tlie  traffic  ends 
when  it  comes  to  tlie  bluff,  except  traffic  by 
street  railway,  which  is  carried  on  a  via- 
duct from  that  point  across  or  over  the 
Bottoms.  The  viaduct  was  constructed  by 
the  street  railway  company,  and  is  not  avail- 
able or  suitable  for  any  other  than  street 
railway  travel.  Twelfth  street,  from 
Broadway  to  the  point  mentioned,  270  feet 
west  of  Summit  street,  crosses  four  streets, 
— Washington,  Pennsylvania,  Jefferson,  and 
Summit.  From  the  brow  of  the  bluff  going 
cast  the  grade  of  Twelfth  street  rises,  vary- 
ing from  6  to  9  per  cent,  until  Washington 
street  is  reached;  then  it  falls  to  Broad- 
way, llie  change  in  tlie  grade  of  Twelfth 
street,  required  by  the  city  ordinance,  will 
cause  a  cut  from  IG  to  18  feet  deep  at  Wash- 
ington street,  and  the  depth  thence  to  the 
objective  point  will  vary  according  to  tlie 
natural  grade,  to  bring  the  street  on  a  level 
with  Broadway.  When  the  street  is  cut 
down  to  that  grade,  there  will  still  be  an 
abrupt  bluff  about  8  feet  liigh.  On  the 
other  side  of  the  Bottoms,  from  Santa  F6 
street  to  Liberty  street,  a  distance  of  three 
blocks,  Twelfth  street  is  only  30  feet  wide, 
having  three  shallow  blocks  abutting  it  on 
the  north.  These  blocks  arc  only  30  feet 
deep.  Tliey  separate  Twelfth  street  from 
Eleventh  street,  which  latter  street  is  70 
feet  wide.  These  three  shallow  blocks,  con- 
demned and  out  of  the  way,  would,  by  unit- 
ing Eleventh  and  Twelfth  streets,  make  a 
street  130  feet  wide.  This  tojiogrophical 
condition  has  created  an  impediment  in  the 
way  of  travel  to  and  from  and  across  the 
Bottoms,  which  the  city  officials  have  for 
a  long  time  desired  to  remove,  and  to  ac- 
comphsh  that  purpose  they  have  (we  are 
still  drawing  from  the  statement  in  respond- 
ent's brief )  decided  on  this  plan,  viz.:  The 
^rade  of  Twelfth  street  is  to  be  altered  as 
above  indicated,  tlie  three  shallow  blocks 
lying  between  Santa  V^  and  Liberty  streets 
and  Eleventh  and  Twelfth  streets  are  to  be 
condemned  and  taken  out  of  the  way,  and 
a  viaduct  is  to  be  constructed  at  the  city's 
ex]jen8e — perhaps  two  viaducts,  one  to  carry 
the  heavy,  the  other  the  lighter,  traffic — 
across  the  Bottoms,  from  the  brow  of  the 
hluff  on  the  cost  to  Liberty  street  on  the 
west,  on  the  grade  of  Twelfth  street,  as  it 
will  be  established  in  this  proceeding. 

At  the  trial  it  was  shown  in  evidence  by 
the  city  that  an  ordinance  had  been  duly 
passed  to  condemn  the  three  blocks  above 
mentioned,  and  proceedings  were  then  pend- 
ing to  assess  the  damages  and  benefits  in- 
cident to  the  condemning  of  the  same,  and 
that  suit  was  pending  in  the  same  division 
of  the  circuit  court  as  that  in  which  this 
•^it  was  Iving  tried;  and  the  record  in* 
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this  case  shows  that  this  judgment  was  held 
ill  the  breast  of  the  court  until  the  other 
case  was  prosecuted  to  judgment,  the  court 
holding  that  one  should  not  go  into  judg- 
ment for  the  city  until  the  other  also  so 
resulted.  Judginent  was  rendered  in  favor 
of  the  city  in  both  cases,  apfieals  taken  in 
both,  and  both  are  now  before  this  court 
and  submitted  together.  It  appears  from 
the  record  in  both  these  cases  that  the  bene- 
fit district  in  one  is  tlie  same  as  in  the 
other.  But,  in  so  far  as  the  general  plan 
involved  the  constniction  of  the  viaduct, 
the  only  evidence  offered  to  prove  it  was 
the  oral  evidence  of  witnesses,  who  stated 
that  the  plan  had  been  thorouglily  dis- 
cussed by  the  city  officials,  and  they  had 
decided  that  it  should  be  done.  There  had 
been  no  plans  of  the  viaduct  drawn,  no  de- 
tails as  to  its  width  or  capacity,  no  specifi- 
cations of  material,  and  no  determination 
as  to  when  it  should  be  built.  The  gap  to 
be  filled  by  the  viaduct  is  over  3,000  feet  in 
width.  The  evidence  showed,  and  it  was 
practically  admitted,  that  unless  this  gap 
was  spanned  by  a  viaduct,  neither  the  grad- 
ing of  Twelfth  street,  as  proposed,  nor  the 
condemning  of  the  three  blocks  on  the  west 
side,  would  refiect  the  least  benefit  on  the 
property  included  in  the  benefit  district, 
nor  anything  but  damage  to  the  property 
abutting  Twelfth  street.  The  evidence  in 
behalf  of  the  city  as  to  the  proposed  viaduct 
was  to  the  effect  that  the  reason  no  ordi- 
nance was  adopted  providing  for  the  con- 
struction of  the  viaduct  was  that  it  would 
be  contrary  to  the  city  charter  to  pass  such 
an  ordinance  until  the  money  was  in  the  city 
treasury  to  pay  for  the  structure,  and  there 
was  no  money  then  available  for  that  pur- 
pose. In  the  oral  argument  before  this 
court  it  was  said  that  a  proposition  to  is- 
sue bonds  for  this  purpose  had  been  sub- 
mitted to  a  vote  of  the  people,  and  by  such 
vote  authorized;  but,  some  question  as  to 
the  validity  of  the  vote  having  arisen,  the 
issuance  of  the  bonds  was  delayed,  and 
would  await  the  judicial  settlement  of  fhat 
question. 

The  main  question  is:  Is  the  city  entitled 
to  judgment  in  either  case  until  there  is 
some  assurance,  beyond  what  was  shown  by 
the  oral  testimony,  that  this  viaduct,  with- 
out which  neither  the  grading  of  Twelfth 
street,  as  proposed  in  this,  nor  the  condemn- 
ing of  the  three  blocks  in  the  other,  suit, 
would  reflect  any  possible  benefit  on  the 
property  in  the  benefit  district,  or  be  of  any 
use  to  the  public  would  be  constructed?  So 
far  as  the  grading  of  Twelfth  street  is  con- 
cerned, it  would  result  in  leoving  the  abut- 
ting property  on  both  sides,  from  Washing- 
ton to  Summit  street,  fronting  on  a  deep 
cut,  thus  depriving  the  owners  of  the  use 
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they  formerly  had  of  that  street,  and  leav- 
ing them  dependent  on  such  future  action 
as  the  city  government  might  see  fit  to  take 
to  give  the  necessary  relief;  and  so  far  as 
the    condemnation    suit    is    concerned,    it 
would  take  the  private  property  without  any 
beneilt  to  the  public  of  the  character  pro- 
posed.    The   learned   trial   judge  fully   ap- 
preciated the  difficulty  of  the  question,  and, 
in  colloquy  between  court  and  counsel,  on 
objection   to   the   introduction  of  evidence, 
stated  that  it  devolved  on  the  city  to  prove 
its  general  scheme  before  it  could  be  entitled 
to  a  judgment  in  either  case;  and  for  that 
reason  the  court,  over  the  objection  of  coun- 
sel for  defendants,  allowed  the  city  to  in- 
troduce in  evidence  in  this  case  the  ordi- 
nance on  which  the  condemnation  suit  was 
founded,  and  the  proceedings  in  tlint  cose, 
and  also  oral  testimony  as  to  the  design  or 
purpose  of  the  officials  to  build  the  viaduct. 
In  overruling  the  objection  to  the  evidence 
of  the  ordinance  and  proceedings  in  the  oth- 
er suit,  the  court  said:     "I  cannot  see  any 
way  to  try  tliis  case,  except  for  the  court 
to  retain  control  of  it  and  of  the  other  case, 
but  withhold  a  ju<Igmcnt  in  both  cases  until 
both  are  reody  for  judgment,  and  then  let 
the  court  determine  at  that  time  whether  the 
judgments,   taken   together,   are   reasonable 
or  not,  and  protect  the  projMsrty  owner  in 
that  way  by  a  final  judgment,  having  both 
in  view,  and  having  tlie  question  of  the  rea- 
sonableness of  both  verdicts  in  view  at  the 
same  time."     Again    the  court    said:       "I 
don't  see  how  any  witness  can  come  on  tlie 
stand  here  and  give  an   intelligent  opinion 
as  to  the  benefit  or  damage  to  this  prop- 
erty, unless  he  has  the  entire  plan  in  his 
mind."    And  the.  counsel  for  the  city  said: 
**I  don't  understand  the  city  will  insist  on 
pressing  the  case,  and  insist  on  the  grade 
being  made,  unless  the  whole  scheme  goes 
through."     And   when   counsel   for   defend- 
ants, cross-examining  a  witness  on  the  ques- 
tion of  benefits,  asked  what  benefit  it  would 
be  to   tlie  property   in   tlie   district  if  the 
gap  was  loft  from  the  brow  of  the  bluff  to  a 
point  over  or  across  tlie  Bottoms,  the  court 
said:     "I  don't  think  you  need  take  up  time 
on  that,  Mr.  Ingraham,  because  I  have  said 
that  if  this  case  shows  that  that  condition  is 
going  to  be  there,  and  the  information  does 
not  come  to  the  court  in  some  proper  way 
that  this  plan  is  going  to  be  carried  out,  I 
am  going  to  dismiss  this  case  as  unreason- 
able." 

Thus  we  see  that  the* learned  trial  judge 
had  a  jnst  appreciation  of  the  merits  of 
the  case  and  a  correct  idea  of  flie  law,  but 
on  the  point  of  obtaining  information  "in 
some  proper  way  that  this  plan  is  goin<r  to 
be  carried  out,"  he  admitted  incompetent 
testimony  in  respect  of  the  design  to  con- ' 
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struct  the  viaduct,  and  in   admitting  thit 
evidence   he  was  probably  misled  by  some 
of  the  language  used  in  the  opinion  in  tbe 
case  of  Kansas  City  v.  llydc,  190  Mo.  49S, 
7  L.R.A.(N.S.)   C3U,  113  Am.  St  Rep.  766, 
06   S.    VV.   201.     In   that  case  it  appeared 
that  the  extension  of  the  street  as  proposed 
in  the  ordinance  would,  if  there  was  noth- 
ing more  in  the  design,  create  a  cul-desac, 
which  would  result  in  no  public  use  or  beue- 
fity  fcnd  that  was  one  of  the  objections  urged 
against  tlie  condemnation;  but  to  meet  that 
objection    it   was   sliown    in   evidence  tint 
there  was  another  ordinance,  under  which 
there  was  a  proceeding  pending  in  the  sane 
court,  to  extend  anotlier  street,  to  meet  the 
proposed  extension,  ond  obviate  that  physi- 
cal delect.     It  was  held  that  the  city  had 
a  right  to  introduce  the  ordinance  and  the 
court  proceedings  in  the  other  cose,  to  show 
the  design  of  the  ordinance  and  proceedings 
in  that  case,  as  each  depended  on  the  other, 
and  the  purpose  of  either  could  be  seen  only 
when  both  were  considered  together.    The 
court   in   that   case:      "If   the   opting  or 
extending  of  a  particular  proposed  street  is 
but  a  part  of  a  general  scheme,  tlie  court 
should  know  what  the  scheme  is,  in  order 
to  appreciate   the  value  of  the  particular 
street   in  question.     That  scheme  may  be 
shown  by  contemporaneous  ordinances,  if  it 
has  been  put  into  that  record  form,  or  it 
may  be  shown  by  the  best  evidence  of  whieh 
the  fact  is  susceptible,  if  it  has  not  been 
made  a  matter  of  record."    The  court  would 
have  said  all  tliat  it  was  necessary  to  say  in 
the  deciding  of  that  case  if  it  had  omitted 
the  last  clause  of  the  last  sentence.    Tbo 
court  had  before  it  a  case  in  which  the  proof 
ofi'ered  was  an  ordinance  contemporaneous 
with  the  ordinance  on  which  that  proceed- 
ing was  founded,  and  it  would  have   been 
quite   sufficient   if.  he    had    said   that  that 
contemporaneous   ordinance  was  competent 
evidence.     As  to  what  might  be  competent 
evidence   in   some  other   case,   where  there 
might  be  no  ordinance,  was  not  in  question 
in  that  case.    The  purpose  of  the  last  claust* 
in  the  sentence  was  to  prevent  what  pre- 
ceded it  from  being  interpreted  into  a  de- 
cision  that   nothing   but   an   ordinance  or 
court  record  could  be  received  in  any  case 
that  might  arise.     It  is  impossible  to  lay 
down  a  hard  and  fast  rule  that  will  justly 
apply  to  the  many  varying  conditions  that 
may  surround   a  case  that  might  possiMv 
arise;  but  it  is  safe  to  say  that,  in  a  cnse 
where  an  ordinance  is  required,    an   ordi- 
nance ought  to  be  shown. 

The  evidence  introduced  by  the  city  in 
the  case  at  bar  to  show  the  pur|>oae  to  build 
the  viaduct  was  inoom]>etont.  It  did  not 
tend  to  prove  that  the  city  had  taken  any 
official  action  in  the  matter,  or  that  tberi 
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was  any  reusouable  certainty  of  the  accom- 
pli sluiicnt  of  tlie  design.  On  the  contrary, 
it  was  shown  that  the  city  was  in  no  con- 
dition to  take  action,  that  it  had  no  money 
available  for  that  purpose,  and  was  for  that 
reason  forbidden  by  its  cliarter  to  pass  an 
ordinance  undertaking  tae  work.  Not  even 
tlie  character  of  the  viaduct,  which  was 
talked  of  and  desired,  was  decided,  and 
whether  there  would  be  one  or  two  was  left 
for  future  determination.  The  whole  scheme 
was  vague.  There  was  no  reasonable  cer- 
tainty about  it.  What  the  city  was  un- 
able to  do,  what  it  was  in  fact  forbidden 
in  tbe  then  condition  of  its  treasury  to  do, 
it  had  no  right  to  assume  would  be  done, 
and  make  the  assumed  fact  the  basis  of  its 
c\ercise  of  the  high  prerogative  of  eminent 
domain,  to  t^he  deprivation  of  the  citizen  of 
his  property  rights.  Decisions  by  the  courts 
of  other  states  are  not  always  persuasive  in 
a  case  like  this,  because  the  diirerence  in  the 
statute  laws  of  the  various  states  necessi- 
tates diirerences  in  judicial  decisions.  We 
have  examined  tlie  cases  cited  by  the 
learned  counsel  for  the  city;  but,  as  we  con- 
strue them,  they  do  not  sustain  respond- 
ent's contention.  In  the  Ohio  case  it  was 
held  that,  in  assessing  the  benefits  for  the 
street  opening,  the  fact  of  another  proposed 
street  might  lie  taken  into  account.  Cham- 
berlain ▼.  Cleveland,  34  Ohio  St  551.  But 
in  that  case  it  seems  that  land  had  already 
been  appropriated  for  the  otlier  street,  al- 
though the  city  had  not  taken  possession 
of  it    Ic  Dickson  v.  Rucine,  G5  Wis.  306, 

27  X.  W.  58,  which  was  a  street  opening 
case,  the  court  held  that  it  was  not  error 
to  admit  testimony  tending  to  show  that 
the  property  assessed  for  the  benefit  would 
be  benefited  by  the  building  of  a  bridge,  the 
building  of  which  would  be  rendered  practi- 
cable by  the  opening  of  the  street.  The 
court  said:  "The  reason  for  opening  the 
street  was  to  make  an  approach  to  a  bridge, 
the  construction  of  which  was  contemplated 
by  the  city  in  the  near  future."  It  does  not 
appear  in  the  opinion  of  the  court  what  ac- 
tion the  city  had  taken  in  reference  to  the 
bridge,  and  there  was  no  question  raised  as 
to  its  lieing  constructed  in  the  near  future. 
The  only  objection  was  that  it  was  not  an 
accomplished  fact.  In  Orth  v.  Milwaukee, 
92  Wis.  230,  65  N.  W.  1029,  it  was  not  sug- 
gested that  the  city  had  not  taken  all  neces- 
Mry  steps  towards  the  construction  of  the 
viaduct.  It  was  treated  as  on  assumed 
fact,  and  in  faot  the  viaduct  was  completed 
l^forc  the  trial  in  the  circuit  court,  though 
it  bad  not  been  completed  when  the  suit 
was  begun.  In  neither  of  those  suits  was 
tliere  any  question  raised  ns  to  the  city's 
J^'gbt  to  condemn  for  the  purpose  shown; 
but  there  was  only  a  question    as  to    the 
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amount  of  damages  or  benefits.  We  have 
been  referred  to  no  case  where  a  condem- 
nation suit  hos  been  sustained  which  was 
based  on  a  contemplated  public  improve- 
ment that  had  progressed  no  farther  than 
to  have  been  to  Iked  about  with  approval. 

We  hold  that,  without  a  viaduct  spanning 
West  Bottoms  from  the  blulT  on  the  east  to 
Liberty  street  on  the  west,  neither  the  pro 
posed  grading  of  Twelfth  street  nor  the  con- 
demnation of  the  three  blocks  between  Santa 
F6  and  Liberty  streets  and  Twelfth  and 
Eleventh  streets  could  result  in  anything 
but  damage  or  deprivation  of  private  prop- 
erty without  any  public  benefit;  and  that 
there  is  no  legal  showing  that  such  viaduct 
will  be  constructed  in  the  near  future  or  a 
reasonable  time.  Therefore  there  is  no 
foundation  in  law  for  the  proceeding  re- 
lating to  the  grading  of  Twelfth  street  or 
that  relating  to  the  condemnation  of  the 
three  blocks  mentioned. 

There  are  other  assignments  of  error;  but, 
as  what  is  obove  said  is  decisive  of  the  case, 
there  is  no  use  discussing  the  other  ques- 
tions. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  to  the  Circuit  Court,  with  direc- 
tions to  dismiss  the  suit. 

Fox,  Ch:  J.,  and  Gaiitt,  La  mm,  and 
Graves,  JJ.,  concur. 

Woodson,  J.,  concurs  in  all  except  what 
is  said  concerning  the  case  of  Kansas  City  v. 
Hyde,  196  Mo.  498,  7  L.R.A.(N.S.)  639,  113 
Am.  St  Rep.  766,  96  S.  W.  201,  as  to  which 
he  dissents. 

Burgess,  J.,  not  sitting. 

Petition  for  rehearing  denied  July  20, 
1910. 
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STATE  OF  NORTH  CAROLINA 

V. 

J.  E.  CLIFTON,  Appt 

(152  N.  C.  800,  67  S.  E.  751.) 

Aiihnal  —  wilful  killing  —  liability  of 
officer. 

A  constable  killing,  in  obedience  f.o  a 
valid  municipal  ordinance,  a  dog  runnirg  at 
large  without  a  muzzle,  is  not  subject  to 
punishment  under  a  statute  providing  a 
penalty  for  wilfully  killing  dogs. 

(April  6,  1910.) 

Note.  —  Right  to  l^ill  dogs. 

This  question  has  already    been    covered 


674 


NORTH  CAROLINA  SUPREME  COURT. 


iPH. 


ArP15AL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Robeson 
County,  convicting  him  of  wilfully  killing 
a  dog.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Hessrs.  AIcLean  &  McLean  for  appel- 
lant. 

Messrs.  T.  W.  BIckett,  Attorney  General, 
George  Ij.  Jones,  and  Mclntyre,  Jjaw- 
rciice,  &  Proctor,  for  the  State: 

The  ordinance  providing  that  any  animal 
found  running  at  large  could  be  killed  by 
any  person  is  void,  and  conferred  no  pro- 
tection upon  the  defendant. 

Morse  v.  Nixon,  51  N.  C.  (6  Jones,  L.) 
295. 

Bro^vii,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  ofTered  no  evidence,  but 
rested  his  case  upon  the  proof  offered  by 
the  state.  The  evidence  tended  to  prove 
tliat  the  dog  was  running  at  large  off  his 
owner's  premises,  within  the  town  of  Lum- 
ber Bridge,  in  Robeson  county,  unmuzzled, 
and  was  killed  by  defendant  by  the  admin- 
istration of  poison.  There  is  also  evidence 
that  the  defendant  was  the  town  con- 
stable, charged  witli  enforcement  of  the  mu- 
nicipal ordinances  which  prohibited  the 
running  at  large  within  the  town  of  dogs 
without  muzzles.  The  ordinance  provided, 
further,  that  any  dog  found  running  at 
large  after  April  24,  1009,  without  a  muz- 
zle, might  be  killed  by  any  resident  of  the 
town;  and  the  dog  in  question  was  killed 
by  the  defendant,  the  constable  of  the  town, 
after  that  date.  The  ordinance  also  im- 
posed a  fine  upon  the  owner  of  the  dog. 

The  defendant,  in  apt  time,  by  proper 
prayers  for  instruction,  requested  tlie  court 
to  charge  the  jury  that  if  there  was  such 
an  ordinance  in  force,  and  he  killed  the  dog 
in  obedience  to  it,  he  was  not  guilty.     We 


think  the  defendant  was  clearly  entitled  to 
this  instruction. 

It  is  needless  to  consider  whether  a  pri- 
vate citizen  could  justify  under  tbe  ordi 
nance,  or  whether  the  ordinance  is  too  bro^il 
in  providing  such  a  general  method  of  eu 
forcement,  for  the  defendant  was  a  police 
oflicer  whose  duty  it  was  to  execute  the  kv 
ful  and  valid  ordinances  of  the  town.  Tlic 
town  of  Lumber  Bridge  is  invested  witli 
the  police  powers  of  the  state  conferred  Uy 
the  general  law  upon  all  the  cities  and  in- 
corporated towns  of  the  state.  Such  powers 
are  usually  exercised  to  further  and  protect 
the  comfort  and  safety  of  citizens  gener- 
ally. The  keeping  of  animals  of  all  kinds 
is  classified  as  one  of  "the  main  subjects  of 
police  regulation."  Horr  &  B.  Mun.  Tol. 
Ord.  §  212.  A  very  general  police  regula- 
tion found  in  the  ordinances  of  municipali- 
ties in  this  country  is  one  "to  require  di^ 
to  be  muzzled,  and  to  authorize  the  police 
officers  to  kill  those  to  be  found  nt  large 
and  unmuzzled."  Horr  &  B.  Mun.  Pol.  Onl. 
subd.  3,  §  213,  and  cases  cited  in  note  to 
page  200.  In  addition,  the  following  cases 
are  authority  for  the  text:  Faribault  v. 
Wilson,  34  Minn.  .255,  25  N.  W.  449,  6 
Am.  Crim.  Rep.  544;  Blair  v.  Forebani 
100  Mass.  13G,  07  Am.  Dec.  82,  1  Am.  Rep. 
94;  Morey  v.  Brown,  42  N.  H.  373;  Mit- 
chell V.  Williams,  27  Ind.  G2. 

The  word  "wilful,"  as  used  within  tbe 
meaning  of  the  statute,  implies  soineUiin<r 
more  than  a  mere  voluntary  purpose. 
When  used  in  criminal  statutes,  tbe  word 
"wilful"  means  not  only  designedly,  but 
also  with  a  "bad  purpose."  8  Words  4 
Phrases,  p.  7,469,  citing  Potter  v.  United 
States,  355  U.  S.  438,  39  L.  ed.  214,  15  Sup. 
Ct.  Rep.  144;  Com.  v.  Kneeland,  20  Pi<*. 
206,  and  other  cases.  A  police  oflicer  who. 
in  good  faith,  kills  a  dog  under  color  of 
the  authority  of  a  municipal  ordinance,  can- 


by  a  note  to  State  v.  Churchill,  19  L.R.A. 
(N.S.)  835,  to  which  the  following  is  sup- 
plemental. 

In  McDerment  v.  Taft  (Vt.)  75  Atl.  276, 
it  was  said  that  while  dogs  are  recognized 
by  the  law  as  a  species  of  property,  thoy 
belong  to  that  class  of  property  the  keep- 
ing of  which  may  be  stringently  regulated 
by  the  legislature  in  the  exercise  of  its  po- 
lice power,  even  to  the  extent  of  providing 
for  their  destruction,  in  given  circum- 
stances, without  judicial  proceedings,  and 
in  a  most  summary  way. 

Evidence  that  the  presence  of  doprs  among 
defendant's  sheep  at  the  time  of  the  killing 
would  have  frightened  the  shoop,  and  caused 
the  ewes,  which  were  heavy  with  lambs  at 
that  time  of  the  year,  to  lose  their  lambs, 
and  that  defendant  knew  this  from  ex- 
perience, is  admissible  in  a  prosecution  for 
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malicious  mischief  in  shooting  a  dog,  for 
the  purpose  of  rebutting  the  charge  of 
malice,  wilfulness,  and  wantonness.  Cald- 
well v.  State,  55  Tex.  Crim.  Rep.  164,  131 
Am.  St.  Rep.  809,  116  S.  W.  597. 

A  statute  requiring  dogs  to  be  licensed 
and  collared,  and  providing  that  "any  per- 
son may,  and  every  police  officer  and  con; 
stable  shall,  kill  or  cause  to  be  killeil," 
dogs  not  so  licensed  and  collared,  "when 
ever  and  wherever  found,"  nfTords  a  co?ti 
plete  defense  to  a  person  killing  a  hound 
from  which  the  owner  had  removed  it* 
collar,  as  was  his  custom  when  hunting;  and 
such  person  is  not  precluded  from  justify- 
ing under  the  statute  by  the  fact  that  bis 
motiv#»  in  shooting  the  dogs  was  to  save  the 
life  of  a  wild  deer  which  dogs  were  attack- 
ing.   McDermott  v.  Taft,  supra.     £.  S.  (X 


1910. 


STATE  y.  CLIFTON. 


675 


not  be  said  to  do  so  wilfully,  within  the 
meaning  of  the  statute  upou  which  this  in- 
diotment  is  founded. 

We  thing  the  rulings  of  the  judge  de- 
prived defendant  of  the  benefit  of  a  valid 
defense. 

New  trial. 


OniO   SUPREME  COURT. 

ELMER  G.  FILMORE,  Plff.  in  Err., 

V. 

METROPOLITAN      LIFE       INSURANCE 

COMPANY. 

(82  Ohio  St.  208,  92  N.  E.  26.) 

Life    insurance  —  i*ccoTery    by    bene- 
ficiary who  caitscd  death. 

1.  The  benfieinry  in  a  life  insurance  policy 
cannot  recover  thereon,  where  the  death  of 
tlie  assured  is  caused  by  the  intentional  and 
felonious  act  of  such  beneficiary. 

Same  —  pleading:  —  murder    as    Inten- 
tional killing. 

2.  In  an  action  to  recover  upon  a  policy 
of  life  insurance,  brought  by  the  person 
named  therein  as  the  beneficiary,  an  answer 
by  the  insurance  company,  alleging  that  the 
plaintiff  murdered  the  assured,  states  a  de- 
fense; such  an  averment,  in  legal  eflfect, 
bein^  tantamount  to  the  allcgntion  that  the 
killing  charged  was  intentional  and  feloni- 
ous. 

(May  3,  1010.) 

I^RROR  to  the  Circuit  Court  for  Clark 
J  County  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Court  of  Common 
l^leas  in  defendant's  favor  in  an  action 
bron^rlit  to  recover  the  amount  alleged  to 
be  due  on  a  certain  life  insurance  policy. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Johnson,  Jr.,  and  C  S. 
Ollnger,  for  plaintifT  in  error. 

Messrs.  Blartin  &  Martin,  for  defend- 
ant in  error: 

If  the  assignee  or  beneficiary  feloniously 
onuses  the  death  of  the  assured,  there  can 
be  no  recovery  in  favor  of  such  wrongdoer 
imder  the  policy,    regardless    of    whether 

Headnotes  by  the  Ooubt.  * 


there  is  any  violation  of  the  stipulations  in 
the  policy  itself. 

25  Cyc.  Law  &  Proc.  p.  895;  Schmidt  v. 
Northern  Life  Asso.  112  Iowa,  41,  51  L.R.A. 
141,  84  Am.  St.  Rep.  323,  83  N.  W.  800; 
New  York  Mut.  L.  Ins.  Co.  v.  Armstrong, 
117  U.  S.  591,  29  L.  ed.  997,  6  Sup.  Ct.  Rep. 
877;  Prather  v.  Michigan  Mut.  L.  Ins.  Co. 
Fed.  Cas.  No.  11,368. 

An   "unlawful"   killing   presumes   intent. 

United  States  v.  Harper,  33  Fed.  471; 
Spies  v.  People,  122  111.  174,  3  Am.  St.  Rep. 
320,  12  N.  E.  865,  17  N.  E.  898,  6  Am.  Crim. 
Rep.  570;  Lawrence  v.  State,  68  Ga.  289; 
State  V.  Heaton,  77  N.  C.  505;  Norris  ▼. 
State,  87  Ala.  88,  6  So.  371. 

From  the  fact  of  killing,  the  presumption 
of  law  is  that  it  was  malicious  and  murder. 

Com.  v.  York,  9  Met.  93,  43  Am.  Dec.  373; 
Green  v.  State,  28  Miss.  698;  Head  v.  State, 
44  Miss.  753;  Murphy  v.  People.  37  111.  457; 
State  V.  Bcrtrand,  3  Or.  61;  Jenkins  v. 
State,  82  Ala.  25,  2  So.  150;  People  v.  Bush, 
71  Cal.  000,  12  Pac.  781. 

Crew,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  Elmer  G.  Filmore, 
as  the  beneficiary  under  a  policy  of  life  in- 
surance issued  to  Emma  Filmore,  his  wife, 
by  defendant  in  error,  the  Metropolitan 
Life  Insurance  Company,  brought  suit 
against  said  company  in  the  court  of  com- 
mon pleas  of  Clark  coimty,  Ohio,  to  re- 
cover the  sum  of  $239,  with  interest  thereon 
from  September  3,  1900,  which  sum  he  al- 
leged in  his  petition  was  due  him  as  such 
beneficiary  under  the  policy  of  insurance 
so  issued  by  said  company.  For  answer  to 
plaintiff's  petition,  the  insurance  company 
pleaded  two  defenses,  the  first  of  which  was 
a  general  denial,  and  the  second  was  in  the 
words  and  figures  following,  to  wit:  "For 
a  second  cause  of  defense  to  the  petition, 
this  defendant  says  that  on  the  3d  day  of 
September,  1900,  the  said  plaintifT  mur- 
dered his  said  wife,  Emma  Filmore,  in  the 
city  of  Springfield,  county  of  Clark,  state 
of  Ohio;  thot  on  the  25th  day  of  October, 
1906,  he  was  indicted  by  the  grand  jury  of 
said  county  for  manslaughter  on  account  of 
the  killing  of  his  snid  wife,  and  on  the  31st 
day  of  December,  1900,  he  was  convicted  of 


Vote.  —  The  right  of  the  beneficiary  in  a 
policy  of  life  insurance,  wha  kills  the  in- 
'•ured,  to  recover  on  the  policy,  is  treated 
in  a  note  to  McAlister  v.  Fair,  3  L.R.A. 
fX.S.)  726,  on  the  general  question  of  homi- 
cide as  afTecting  devolution  of  property, 
^ince  that  note,  the  right  of  the  adminis- 
trator of  a  beneficiary  who  caused  or  pro- 
«*ured  the  death  of  the  insured  under  cir- 
cumstances amoimting  to  a  felony,  and  then 
wmmitted  suicide,  to  recover  the  proceeds 
28  LR.A.(N.S.) 


of  the  policy,  was  denied  in  Anderson  v. 
Life  Ins.  Co.  152  N.  C.  1.  07  S.  E.  53; 
and  the  proceeds  of  the  policy  having  been 
paid  to  the  administrator,  with  the  under- 
standing that  he  should  hold  the  same  to 
abide  the  determination  of  the  action,  the 
court,  without  undertaking  to  decide  what 
the  rights  of  the  party  would  have  been  in 
the  absence  of  such  an  agreement,  held  that 
the  funds  were  properly  awarded  to  the 
representative  of  the  insured. 
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Baid  crime,  and  on  February  25,  1007,  he 
was  sentenced  by  the  court  of  common  picas 
to  six  years'  hard  labor  in  the  Ohio  Peniten- 
tiary, at  Columbus,  Ohio,  where  the  said 
plaintiiT  is  now  confined.  Defendant  says 
that,  plaintiff  having  caused  the  death  of 
the  said  assured,  as  herein  set  forth,  he  is 
estopped  from  asserting  any  claim  as  bene- 
ficiary under  said  policy.  Defendant,  hav- 
ing fully  answered,  prays  to  be  hence  dis- 
missed, with  its  costs."  Tn  this  defense  a 
demurrer  was  interposed  by  the  plaintiiT,  El- 
mer G.  Filmore,  on  tlic  ground  that  the 
facts  therein  stated  were  insnflicient  in  law 
to  constitute  a  defense.  This  demurrer 
was  overruled  by  the  court  of  common  pleas, 
and  the  plaintiff  not  desiring  to  plead  fur- 
ther, judgment  was  entered  dismissing  his 
petition.  This  judgment  of  dismissal  was 
subsequently  aflirmed  by  the  circuit  court, 
and  the  plaint ifT  in  error  now  asks  that 
this  judgment  of  aflirmance  be  reversed  by 
this  court. 

The  sole  question  here  presented  is  as  to 
the  legal  sufTiciency,  against  a  general  de- 
murrer, of  this  second  defense  as  pleaded 
in  defendant's  onswer.  It  is  conceded  by 
counsel  for  plaintifT  in  error  to  be  the  well 
settled  and  established  rule  of  law  that  a 
beneficiary  under  a  policy  of  life  insurance 
is  without  right  to  recover  thereon,  where 
the  death  of  the  insured  has  been  intention- 
ally caused  by  the  act  of  such  beneficiary; 
but  it  is  contended  in  the  present  case  that 
the  second  defense  of  defendant's  answer  is 
lacking  in  an  essential  allegation,  and  is 
fatally  defective,  because  it  contains  no  di- 
rect or  sufficient  averment  that  the  killing 
of  the  assured  by  Elmer  G.  Filmore,  the 
beneficiary  under  said  jmlicy,  was  an  inten- 
tional killing.  That  such  objection  is  pure- 
ly technical,  and  in  the  present  case  wholly 
without  merit,  is  apparent,  we  think,  from 
a  consideration  of  the  character  and  legal 
efTect  of  the  matter  pleaded  and  the  allega- 
tions made  in  said  second  defense.  One  of 
the  express  averments  found  in  this  second 
defense  is  that  the  plaintiff,  Elmer  G.  Fil- 
more, murdered  his  wife,  Emma  Filmore, 
who  was  the  assured  in  tlie  policy  of  in- 
surance upon  which  he  was  seeking  to  re- 
cover; and  while  it  is  tnic  that  neither  the 
circumstances  of  the  killing  nor  the  con- 
stituent elements  of  the  crime  thus  charged 
are  pleaded  with  tlie  particularity  that 
would  be  necessary  in  an  indictment  char- 
ging the  same  crime,  it  is  equally  true  that 
in  an  answer  in  a  civil  action  such  particu- 
larity of  stafoment  is  not  required;  but  it 
is  sufficient  if,  in  such  pleading,  the  mat- 
ter constituting  tlie  defense  be  stated  "in 
ordinary  and  concise  language."  Rev.  Rtat. 
§  6000.  Murder,  being  specifically  defined 
by  statute  in  Ohio,  is  a  terra  or  word  of 
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technical  significance  and  determinate.  k> 
gal  meaning.  Hence  the  averment  in  ac  an- 
swer in  a  civil  suit  that  the  plaintiff  there- 
in murdered  his  wife  is  not  the  averment 
of  a  mere  conclusion,  but  is  the  allegation 
of  a  determinate  and  issuable  fact,  which, 
if  denied,  could  not  be  supported  by  proof 
merely  of  an  unintentional  or  involuntary 
killing;  for  whils  in  this  state,  under  our 
Criminal  Code,  there  are  two  degrees  in  the 
crime  of  murder,  first  and  second,  the  pur- 
pose or  intent  to  kill  is  made  by  statute 
an  essential  element  of  each,  except  only  in 
the  case  of  death  caused  from  maliciously 
placing  an  obstruction  upon  a  railroad 
track,  etc.  Rev.  Stat  §  0809.  Wherefore 
it  follows  that  the  allegation  in  the  sec- 
ond defense  of  defendant's  answer  in  this 
case,  that  the  plaintiff,  Elmer  G.  Filmore, 
murdered  his  wife,  is  tantamount  to  an  al- 
legation that  he  intentionally  killed  her; 
and  the  term  "murder,"  emplo}*ed  therein  by 
the  pleader  to  designate  and  dcfuie  the 
plaintiff's  act,  itself  necessarily  imports  that 
such  killing  was  unlawful  and  felonious. 
And  as  said  by  Mr.  Justice  Field  in  Ne« 
York  Mut.  L.  Ins.  Co.  v.  Armstrong,  117 
U.  S.  600,  29  L.  ed.  1000,  6  Sup.  Ct  Rep. 
877 :  "It  would  be  a  reproach  to  the  juris- 
prudence of  the  country  if  one  could  recover 
insurance  money  payable  on  the  death  of  a 
party  whose  life  he  had  feloniously  taken. 
As  well  might  he  recover  insurance  monrv 
upon  a  building  that  he  had  wilfully  fired." 

In  the  case  of  Schreiner  v.  High  Coort, 
C.  O.  F.  35  111.  App.  576,  cited  and  relied 
upon  by  counsel  for  plaintiff  in  error  as 
supporting  their  contention  in  the  present 
case,  the  court  also  clearly  recognizes  the 
principle,  applicable  to  all  contracts  of  in- 
surance, that  the  insured  or  beneficiary 
cannot,  under  such  contract,  receive  indem- 
nity for  a  loss  that  he  himself  has  inten- 
tionally brought  about;  the  second  para- 
giaph  of  the  syllabus  in  that  case  being 
as  follows :  "There  can  be  no  recovery  in  an 
action  founded  upon  intentional  wrong. 
The  beneficiary  in  an  insurance  policy  can- 
not recover,  where  the  death  of  assured  has 
been  intentionally  caused  by  his  act." 

For  the  reasons  hereinbefore  stated,  we 
are  of  opinion  that  in  the  case  at  bar  the 
allegation  of  defendant's  second  defense, 
that  the  plaintiff  murdered  his  wife, 
should  be  construed  as  pleading  an  inten- 
tional killing,  and,  therefore,  as  sufficient 
against  a  general  demurrer.  The  view  we 
have  taken  as  to  the  legal  effect  of  this  aver- 
ment renders  unnecessary  a  consideration  of 
the  other  averments  of  said  second  defense. 

Judgment  aflSrmed. 

Spear,  DhtIs,  Shauck,  and  Price,  JJt 

concur. 


1110. 
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EVA  WINEGARNER 

V. 

EDISON   LIGHT   A.   POWER   COMPANY, 

Appt. 

(—  Kan.  — ,  109  Pac.  778.) 

Electricity  —  wires    in    highway  —  duty 

to  Iiouso  movers. 

It  is  the  duty  of  an  electric  light  and 
power  company  having  wires  charged  with 
a  high  voltage  of  electricity,  suspended  upon 
poles  across  a  street  in  a  city,  upon  which 
street  the  moving  of  a  huilding  of  greater 
height  than  the  wires  is  reasonably  to  be 
anticipated,  to  insulate  the  wires  at  such 
crossing,  or  to  take  such  other  precautions 
as  are  necessary  to  protect  any  person  who 
is  liable  to  be  upon  such  building  and  to  be 
brought  in  contact  with  such  wires.       .   , 

(July  9,   1910.) 

A  PPEAL  by  defendant  from  a  judgment 
J\  of  the  District  Court  for  Sedgwick 
County  in  plaintifTs  favor  in  an  action 
brought  to  recover  damages  for  the  death  of 
pkintifiTs  husband,  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stanley,  Vermilion,  &  Kvans 
and  Harlcless  A  Histed  for  appellant. 

Messrs.  Joiin  W.  Adams,  George  W. 
Adams,  and  J.  D.  Houston,  for  appellee: 

One  who  employs  electricity  in  a  street 
is  required  to  exercise  the  highest  degree  of 
care  to  protect  persons  using  the  streets 
from  the  danger  of  being  injured  by  the  elec- 
tric current,  and  is  liable  for  any  damages 
occasioned  by  his  failure  to  do  so. 

Metropolitan  Street  R.  Co.  v.  Gilbert,  70 
Kan.  261,  78  Pac.  807;  3  A.  &  E.  Ann.  Cas. 
256;  Rowe  v.  Taylorville  Electric  Co.  213 
111.  307,  72  N.  E.  711;  Beaming  v.  South 
Bend  Electric  Co.  (Ind.  App.)  90  N.  E.  786; 
Winkelman  v.  Kansas  City  Electric  Light 
Co.  110  Mo.  App.  184,  85  S.  W.  99;  Prince 

Hoadnote  by  Smith,  J. 


Note. —As  to  liability  for  injury  or 
Heath  of  traveler  coming  in  contact  with 
electric  wire  in  highway,  see  note  in  22 
LR.A,(N.S.)   1169. 

As  to  duty  of  one  to  ascertain  if  there 
'8  danger  before  passing  under  a  wire 
strung  over  a  highway,  see  note  in  22  L.K.A. 
<N.S.)  1189. 

As  to  applicability  of  nile  rea  ipsa  loqui- 
tur to  accidents  on  highway  due  to  disor- 
dered electrical  appliances,  see  note  in  22 
L.R.A.(N.S.)   1178. 

As  to  right  to  interfere  with  wires  of  pub- 
lic service  corporation  in  niovinj;  l«oua« 
along  street,  see  note  in  14  L.R.A.(N.S.) 
448. 
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I  V.  Lowell  Electric  Light  Corp.  201  Mass. 
276,  87  N.  E.  658;  Thomas  v.  Wheeling 
Electrical  Co.  64  W.  Va.  395,  40  S.  E.  217; 
Von  Trebra  v.  Laclede  Gaslight  Co.  209  Mo. 
648,  108  S.  W.  659;  Knowlton  v.  Des  Moines 
Edison  Light  Co.  117  Iowa,  461,  00  N.  W. 
818;  Rucker  v.  Sherman  Oil  &  Cotton  Co. '29 
Tex.  Civ.  App.  418,  08  S.  W.  818;  Green- 
ville V.  Pitts  (Tex.  Civ.  App.)  102  S.  W. 
451;  Colusa-Parrot  Miu.  &  Smelting  Co.  v. 
Monahan,  89  C.  C.  A.  256,  162  Fed.  276; 
Ennis  v.  Gray,  87  Hun,  356,  34  N.  Y.  Supp. 
379;  Hodgins  v.  Bay  City,  155  Mich.  687, 
132  Am.  St.  Rep.  646,  121  N.  W.  274;  Bru- 
baker  v.  Kansas  City  Electric  Light  Co.  130 
Mo.  439,  110  S.  W.  12;  Haines  v.  Raleigh 
Gas  Co.  114  N.  C.  203,  26  L.R.A.  810,  41 
Am.  St.  Rep.  786,  19  S.  E.  344;  Perham  v. 
Portland  General  Electric  Co.  33  Or.  451, 
40  L.R.A.  799,  72  Am.  St.  Rep.  730,  63  Pac. 
14;  Giraudi  v.  Electric  Improv.  Co.  107  Cal. 
120,  28  L.R.A.  696,  48  Am.  St.  Rep.  114,  40 
Pac.  108;  Clements  v.  Louisiana  Electric 
Light  Co.  44  La.  Ann.  602,  16  L.R.A.  43, 
32  Am.  St.  Rep.  348,  11  So.  51. 

Deceased  was  not  guilty  of  contributory 
negligence. 

Thomas  ▼.  Wheeling  Electrical  Co.  supra; 
Geismaun  v.  Missouri-Edison  Electric  Co, 
173  Mo.  664,  73  S.  W.  054;  Perham  v.  Port- 
land General  Electric  Co.  supra;  Griffin  v. 
United  Electric  Light  Co.  164  Mass.  492,  32 
L.R.A.  400,  49  Am.  St.  Rep.  477,  41  N.  E. 
675;  Giraudi  v.  Electric  Improv.  Co.  supra; 
Miner  v.  Franklin  County  Telcph.  Co.  (Vt.) 
26  L.R.A.(N.S.)  1196,  76  Atl.  653;  Fitzger- 
ald v.  Edison  Electric  Illuminating  Co.  200 
Pa.  640,  86  Am.  St.  Rep.  732,  60  Atl.  161. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintifT 
to  recover  damages  for  the  death  of  her  hus- 
band, caused  by  the  electric  wires  of  the  de- 
fendant. The  deceased  was  employed  by  a 
house  mover.  His  principal  business  was 
driving  a  team  to  convey  things  needed  in 
the  business;  but  when  not  so  engaged,  it 
was  his  duty  to  assist  in  any  way  in  the 
business,  and  he  was  accustomed  to  hand- 
ling electric  wires  strung  on  the  streets 
when  it  became  necessary  in  moving  build- 
ings under  them.  In  accordance  with  the  re- 
quirements of  the  ordinances  of  the  city  of 
Wichita,  the  house  mover,  before  moving  the 
building  on  the  streets,  procured  a  permit 
therefor  from  the  city  clerk.  The  house 
mover  had  given  notice  to  defendant  of  his 
intention  to  move  the  building  upon  which 
the  accident  occurred,  on  the  day  before  he 
started  to  move  it,  and  the  employees  of  the 
defendant  company  had  arranged  to  remove 
the  wires  near  the  building  at  the  place 
from  which  it  was  to  be  removed.    This  was 
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to  be  done  on  the  morning  of  the  removal, 
and  the  defendant's  workmen  remained  in 
the  neighborhood  snbject  to  call,  if  they 
were  further  needed.  The  building  was 
moved  350  or  400  feet,  to  the  intersection 
of  Murdock  and  St.  Francis  streets,  where 
the  Wires  of  the  defendant  company  crossed 
the  street,  suspended  about  !I8  or  20  feet 
from  the 'ground.  The  comb  of  the  roof  of 
the  building  was  higher  than  the  wires.  The 
wires  were  raised  by  the  house  mover,  or 
some  employee,  and  the  building  was  passed 
thereunder  the  greater  part  of  its  length, 
when  it  was  stopped.  The  mover  did  not 
call  upon  the  company's  men  to  handle  the 
wires,  but  testified  tliat  he  intended  to  at- 
tend to  them  himself.  lie  was  detained, 
however,  in  talking  to  a  man  who  sought  to 
engage  his  services,  and  the  deceased,  being 
then  unoccupied,  went  up  a  ladder,  evident- 
ly to  attend  to  the  wires.  In  ascending  the 
sloping  roof,  lie  slipped,  and  either  fell 
across  or  grabbed  the  wires,  and  was  imme- 
diately killed  by  the  shock.  The  wires  were 
charged  to  a  voltage  of  2,300.  The  contact 
of  a  person  simultaneously  with  two  wires 
80  charged  caused  a  "short  circuit"  of  the 
current  through  the  body,  and  is  extremely 
dangerous  to  life,  if  not  certainly  fatal.  It 
appears  that  only  two  witnesses  were  call<>d 
who  saw  the  deceased  at  the  time  the  acci- 
dent occurred,  and  each  testified  that  the 
deceased  slipped,  or  became  overbalanced,  on 
the  side  of  the  sloping  roof,  and  one  says 
that  he  in  falling  seemed  to  grab  for  some- 
thing, for  anything  he  could  reach,  and  came 
in  contact  with  the  wires,  an^  ho  saw  the 
flash  of  electricity.  The  other  testified  to 
about  the  same  circumstances,  except  she 
says  he  appeared  to  fall  upon  the  wires,  and 
she  saw  the  flash.  Others  testified  that 
they  saw  the  wounds  upon  the  body,  that 
he  was  burned  upon  tlie  right  side  through 
his  clothing,  and  to  or  almost  to  his  intes- 
tines. His  death  appears  to  have  been  in- 
staneous.  When  he  was  found  he  was  lying 
across  the  wires,  or  his  arm  thrown  over 
them.  One  witness  says  that  a  wire  burned 
in  two.  In  the  trial  to  a  jury,  the  plaintifT 
recovered  a  judgment  and  verdict  for  $6,- 
000. 

The  defendant  makes  three  assignments  of 
error:  (1)  That  the  court  erred  in  not 
sustaining  defendant's  demurrer  to  the 
plaintiff's  evidence;  (2)  that  the  court 
erred  in  not  instructing  the  jury  to  return 
a  verdict  for  the  defendant  at  the  close  of 
the  evidence;  and  (3)  that  the  court  erred 
in  instructing  the  jury  that  the  defendant 
owed  the  deceased  a  positive  duty  to  have 
its  wires  in  a  condition  safe  for  interference 
therewith  by  the  deceased.  After  setting 
forth  the  respective  claims  of  the  parties 
in  their  pleadings,  and  dorniing  the  meaning 
of  nes^ligence  and  contributory  negligence, 
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the  court  instructed  the  jury  as  to  negli- 
gence as  follows: 

"You  are  further  instructed  that  in  main- 
taining its  electric  wires  and  carrying  on 
its  business  in  and  along  the  streets  of  the 
city  of  Wichita,  Kansas,  it  was  the  duty  of 
the  defendant  to  exercise  to  care  proportion- 
ate to  the  risk  of  its  business,  to  the  end 
that  damage  might  not  result  therefrom  to 
others. 

"You  are  further  instructed  that  the  de- 
gree of  care  required  varies  according  to  the 
circumstances  of  the  particular  case;  and  if 
the  use  of  electricity  by  the  defendant  in 
the  prosecution  of  its  business  at  the  times 
in  question  is  shown  by  the  evidence  to  be 
a  highly  dangerous  agency  to  life,  unless  ex- 
ercised with  great  care,  then,  to  such  extent, 
a  high  degree  of  care  in  its  supervision, 
management  and  use  was  required  of  the  de- 
fendant at  places  where  people  had  a  right 
to  go  and  had  been  in  the  habit  of  going, 
and  would  likely  continue  to  go  for  work  or 
business. 

"You  are  further  instructed  that  if  under 
all  the  facts  and  circumstances  in  this  case 
you  find  that  the  defendant  knew,  or  had 
sufficient  and  reasonable  grounds  to  antici- 
pate, that  persons  might,  while  in  the  exer- 
cise of  ordinary  care  for  their  own  safety, 
come  in  contact  with  and  be  injured  by  any 
defective  and  dangerous  wires  it  might  op- 
erate and  maintain  at  said  place,  and  if  you 
further  find  that  the  said  Walter  Winegar- 
ner  without  carelessness  on  his  part,  and 
while  rightfully  and  lawfully  engaged  in 
moving  or  assisting  to  move  a  house  under 
said  wires  at  said  place,  came  in  contact 
with  said  wires,  and  was,  without  his 
fault,  then  and  there  injured  and  killed 
by  electricity  escaping  from  said  wires 
at  the  point  of  said  contact,  through 
the  dangerous  condition  and  defective  insu- 
lation of  said  wires  and  the  carelessness  of 
the  defendant  as  set  out  in  the  petition,  and 
that  said  wires  were  at  said  time  and 
place  charged  with  a  powerful  current 
of  electricity,  and  that  they  were  not 
properly  insulated,  and  were  unsafe  and 
dangerous  to  the  lives  of  persons  who  night 
come  in  contact  with  them,  and  that  the 
defendant  and  its  agents  and  employees 
knowingly  maintained  and  operated  said 
wires  in  said  condition  at  said  time  and 
place,  in  the  manner  and  under  the  circum- 
stances charged  in  the  petition ;  and  if  yon 
further  Und  that  the  defendant  was  negli- 
gent in  80  maintaining  and  operating  said 
wires  at  said  time  and  place  in  said  condi- 
tion as  charged,  and  that  said  negligence 
was  the  direct,  proximate,  and  natural  cause 
of  said  injury  and  death  resulting  to  said 
Walter  Winegarner  as  charged, — then  the 
defendant  would  be  liable  to  the  plaintifT  for 
the    damages    so    caused    plaintiff  by  said 


1910. 


WINEGARNER  v.  EDISON  LIGHT  k  P.  CO. 


670 


death,  unless  you  should  further  find  that 
the  act  or  acts  of  the  said  Walter  Winegar- 
ner  himself  contributed  to  his  own  injury 
and  death;  but  if  the  said  deceased  was  guil- 
tj  of  contributory  negligence  in  the  prem- 
ises, and  thereby  contributed  to  his  own  in- 
jury and  death,  then  the  plaintiff  cannot  re- 
cover herein. 

"You  are  further  instructed  that  if  a  neg- 
ligent act  or  omission  of  a  party  is  such 
that  a  person  of  ordinary  intelligence  and 
pnidence  should  have  foreseen  that  an  acci- 
dent and  injury  were  liable  to  be  produced 
thereby,  then  such  negligent  act  or  omission 
may  be  said  to  be  the  proximate  cause  of 
such  accident  and  resulting  injury. 

"Negligent  acts  cannot  be  the  proximate 
cause  of  an  injury  to  one,  unless,  under  all 
the  circumstances,  ordinary  prudence  would 
have  admonished  the  person  sought  to  be 
charged  with  the  negligence  that  his  acts  or 
omissions  would  result  in  injury  to  some- 
one; and  in  order  to  warrant  your  finding 
that  any  of  the  alleged  acts  or  omissions  of 
the  defendant  constituted  the  proximate 
cause  of  the  injury  and  resulting  death  to 
the  said  Walter  Winegarner,  it  must  appear 
from  the  preponderance  of  the  evidence  that 
such  injury  and  death  were  the  natural  and 
probable  consequence  of  such  negligence  or 
omission,  and  that  it  ought  to  have  been 
foreseen  by  defendant  in  the  light  of  all  the 
attending  circumstancfts." 

The  court  also  instructed  the  jury  that  if 
the  injury  occurred  through  the  contribu- 
tory negligence  of  the  deceased,  the  plaintiff 
could  not  recover. 

The  defendant  urges  his  assignments  of 
error  for  the  following  reasons:  "(a)  The 
deceased  was  but  a  bare  licensee;  the  de- 
fendant owed  him  no  duty  to  have  its  wires 
in  a  condition  safe  for  him  to  handle,  (b) 
Deceased  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  (c)  Even  though 
it  be  conceded  that  defendant  owed  deceased 
some  duty  other  than  that  owed  to  a  bare 
licensee,  it  discharged  its  full  duty,  as  shown 
by  plaintiffs  evidence." 

It  is  true  that  the  house  mover  by  ordi- 
nance of  the  city  was  required  to  get  a  per- 
mit from  the  city  clerk  before  removing  the 
building  on  the  streets.  On  the  other  hand, 
by  the  statutes  of  the  state,  and  by  ordi- 
nance of  the  city,  the  defendant  company 
was  required  to  have  the  grant  of  a  fran- 
chise and  permission  to  set  poles,  etc.,  be- 
fore engaging  in  the  business  of  conducting 
electricity,  and  its  business  was  subject  to 
rpgnlation  by  the  city,  so  that  the  company 
was  also,  in  this  sense,  a  licensee.  The 
use  of  the  streets,  either  for  moving  build- 
ings, or  for  sustaining  the  poles  and  wires 
of  electric  light  and  power  companies,  can- 
not be  said  to  be  the  ordinary  use  of  the 
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streets.  As  to  the  city,  the  house  mover 
and  the  company  were  alike  licensees,  except 
that  the  house  mover  had  to  have  a  license 
for  each  particular  moving,  while  the  license 
to  the  company  was  for  a  certain  time.  It 
can  hardly  be  said  that  the  deceased  was  a 
licensee  as  to  the  defendant,  or  vice  veraa. 

There  is  evidence  that  the  company  had 
notice  of  the  moving  of  this  building. 
Whether  it  had  notice  of  its  passing  the 
particular  point  where  the  accident  occurred, 
or  not,  is  not  shown,  but  there  is  evidence 
tending  to  show  that  the  moving  of  build- 
ings was  of  so  frequent  occurrence  that  the 
defendant  must  have  taken  notice  of  such 
use  of  the  streets. 

It  is  contended  on  the  part  of  the  plain- 
tiff that  it  was  the  duty  of  the  company  to 
have  its  wires  crossing  streets  so  insulated 
as  not  to  be  dangerous  to  persons  who  are 
liable  to  come  in  contact  therewith,  and  that 
the  wires  should  be  so  insulated  at  street 
crossings  where  persons  engaged  in  moving 
buildings  are  liable  to  come  in  contact  with 
the  wires. 

There  was  evidence  that  the  wires  which 
caused  the  death  of  deceased  carried  a  cur- 
rent of  2,300  voltage;  also,  that  no  insula- 
tion is  efficient  to  save  the  life  of  a  person 
who  comes  in  contact  with  a  wire  carry- 
ing such  a  current.  On  the  other  hand,  there 
is  evidence  that  a  proper  insulation  would 
prevent  injury  to  a  person  coming  in  con- 
tact with  a  wire  having  such  voltage.  The 
plaintiff  insists  that  it  was  impossible  for 
the  deceased,  even  if  he  voluntarily  came  in 
contact  with  the  wires,  to  know  anything  of 
the  strength  of  the  voltage;  and,  on  the 
other  hand,  it  is  insisted  that  the  deceased 
should  have  known  of  the  danger  of  coming 
in  contact  with  the  wires,  and  that  he  was 
guilty  of  contributory  negligence  in  so  do- 
ing. It  is  a  matter  of  common  knowledge 
that  wires  carrying  only  a  light  voltage, 
like,  for  instance,  a  telephone  wire,  are  not 
liable  to  produce  any  injury  by  contact,  and 
that  wires  carrying  a  high  voltage,  as  shown 
in  this  case,  are  extremely  dangerous  in  case 
of  contact. 

The  court  submitted  to  the  determination 
of  the  jury,  as  a  question  of  fact,  whether 
under  all  the  evidence  in  the  case  the  defend- 
ant was  guilty  of  negligence,  and  whether 
the  deceased  was  guilty  of  contributory  neg- 
ligence, and  by  its  instructions  told  them 
that  if,  under  all  the  facts  of  the  case,  per- 
sons were  liable  to  come  in  contact  with 
these  wires,  at  the  high  voltage  shown  by 
the  evidence,  the  defendant  was  under  ob- 
ligation to  have  the  wires  insulated  so  that 
injury  would  not  result  therefrom.  If,  on 
the  other  hand,  the  deceased  knew  of  their 
dangerous  character,  and,  so  knowing,  pur- 
posely came  in  contact  with  the  wires,  be 
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was  guilty  of  contributory  negligence.  We 
think  the  instructions  of  the  court  to  the 
jury  were  in  accordance  with  the  principles 
laid  down  in  numerous  cases  cited  with  ap- 
proval in  Metropolitan  Street  R.  Co.  v.  Gil- 
bert, 70  Kan.  201,  78  Pac.  807,  3  A.  &  E. 
Ann.  Cas.  250.  In  the  latter  case,  the  fol- 
lowing citation  was  made  with  approval 
from  Fitzgerald  v.  Edison  Electric  Illuminat- 
ing Co.  200  Pa.  640,  80  Am.  St.  Rep.  732, 
50  Atl.  161:  "Wires  charged  with  au  elec- 
tric current  may  be  harmless,  or  they  may 
be  in  the  highest  degiee  dangerous.  The  dif- 
ference in  this  respect  is  not  apparent  to 
ordinary  observation,  and  the  public  there- 
fore, while  presumed  to  know  that  danger 
may  be  p/esent,  are  not  boimd  to  know  its 
degree  in  any  particular  case.  The  company, 
however,  which  uses  such  a  dangerous  agent, 
is  bound  not  only  to  know  the  extent  of  the 
danger,  but  to  use  the  very  highest  degree 
of  care  practicable  to  avoid  injury  to  every- 
one who  may  be  lawfully  in  proximity  to  its 
wires,  and  liable  to  come,  accidentally  or 
otherwise,  in  contact  with  them." 

If,  from  all  the  circumstances,  the  defend- 
ant bad  reason  to  apprehend  that  the  build- 
ing would  be  moved  under  the  wires  where 
the  accident  occurred,  it  was  its  duty,  know- 
ing its  wires  to  be  highly  charged  with  elec- 
tricity, to  have  such  wires  at  the  street 
crossing  insulated,  or  to  take  such  other 
precautions  as  might  be  necessary  to  pro- 
tect anyone  who  might  be  liable  to  be  upon 
such  building  from  contact  or  injury  from 
such  wires. 

The  case  was  submitted  to  the  jury  under 
proper  instructions,  and  we  think  that  the 
jury  were  amply  justified  by  the  evidence 
in  finding  that  the  defendant  was  guilty  of 
negligence  which  caused  the  death  of  the* 
deceased,  and  that  the  deceased  was  not  guil- 
ty of  contribtuory  negligence. 

The  judgment  is  therefore  affirmed. 

All  the  Justices  concur. 


on,  although  the  Tatter  has  expressed  his 
assent  in  writing  sufficiently  to  satisfy  Uw 
statute. 

(April  27,  1910.) 

APPEAL  by  defendant  from  a  Judgmeot 
of  the  Circuit  Court  for  Calloway  Coun- 
ty in  plaintiffs  favor  in  au  action  brought 
to  recover  damages  for  breach  of  an  alleged 
contract  to  pu^rchaBe  certain  real  estate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Coleman  &  lilnn  and  Rainej 
T.  Wells,  for  appellant. 

Messrs.  Speight  A  Dean,  for  appellee: 

If  a  contract  made  by  a  municipal  corpo- 
ration is  not  in  violation  of  its  charter  nor 
of  any  statute,  and  the  corporation,  by  its 
promise,  has  induced  a  party  relying  on  the 
promise,  and  in  execution  of  the  contract, 
to  expend  money  and  perform  his  part 
tliereof,  the  corporation  is  liable  on  the  con- 
tract. 

Hitchcock  ▼.  Galveston,  96  U.  S.  341,  24 
L.  ed.  659. 

The  contract  cannot  be  avoided  because 
within  the  statute  of  frauds. 

Lamkin  ▼.  Baldwin  dt  L.  Mfg.  Co.  72  Conn. 


KENTUCKT  COURT  OF  APPEALS. 

CITY  OF  MURRAY,  Appt., 
I  v. 

C.  N.  CRAWFORD. 

(—  Ky.  — ,  127  S.  W.  494.) 

Statute  of  frnads  — sale  of  realty  ~  ac- 
tion by  nonsl^nlng  vendor. 

Under  a  statute  providing  that  no  action 
shall  be  brought  to  charge  any  person  upon 
any  contract  for  the  sale  of  real  estate  uii 
less  the  promise  be  in  writing  and  signed 
by  the  person  to  be  charged,  a  vendor  who 
has  not  sijgrned  a  contract  cannot  main- 
tain an  action  to  charge  the  vendee  there- 
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Note,  —  Who  must  aign  note  or  memo- 
randunt  of  exccxttory  contract  for  the 
sale  of  real  property  or  chatt^  with- 
in the  statute  of  frauds. 

1.  Not  necessary  that  both  parties  sign, 
681. 
II.  View  that  "party  to  be  charged"  is  the 
party  sought    to    be   charged  in  the 
suit,  689. 

III.  View  that  "party  to  be  charged"  is  the 

vendor  or  owner,  as  such,  691. 

IV.  Statutes    not    employing  the    phrase, 

"party  to  be  charged,"  692. 
V.  Who  may  enforce  contract. 

a.  Vendor  who  did  not  sign  against 

vendee  who  did. 

1.  Contracts  as  to  real  property, 

694. 

2.  Contracts  for  sale  of  goods, 

695. 

b.  Vendee  who  did  not  sign  against 

vendor  who  did. 

1.  Contracts  as  to  real  property, 

696. 

2.  Contracts  for  sale  of  goods, 

698. 
e.  Vendor  who  did  sign  against  ven- 
dee who  did  not. 

1.  Contracts  as  to  real  property, 

699. 

2.  Contracts  for  sale  of  goods, 

701. 
d.  Vendee  who  did  sign  against  vend- 
or who  did  not,  701. 

Scope. 

Assuming  a  given  state  of  facts  as  to  the 
party  who  signed  the  contract,  or  note  or 
memorandum  thereof,  and  as  to  the  par^ 
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67,  44  L.R.A.  790,  43  Atl.  593,  1042;  Gov 
iDgton  V.  Ludlow,  1  Met.   (Ky.)  298. 

Hob8on,  J.,  delivered  the  opinion  of  the 
court: 

Pursuant  to  an  ordinance  regularly 
passed,  an  election  was  held  on  November 
6, 1906,  in  the  city  of  Murray,  by  which  the 
sense  of  the  qualified  voters  was  taken  as 
to  whether  the  council  should  issue  and 
sell  bonds  of  the  city  to  the  amount  of 
$19,500  for  the  purpose  of  purchasing,  in- 
stalling, and  maintaining  a  system  of  elec- 
tric lights  and  waterworks  in  the  city.  The 
requisite  majority  voted  in  favor  of  the 
proposition.  O.  N.  Crawford  and  J.  J. 
Moore  owned  an  electric  light  plant  in  the 
city,  which  they  were  operating  in  connec-' 


tton  with  their  flour  mill;  that  is,  the  same 
engine  ran  both,  the  electric  light  plant  being 
in  a  brick  building  adjoining  the  mill  house. 
On  May  6,  1906,  before  the  bonds  had  been 
issued  or  sold,  the  council  appointed  a  com- 
mittee of  three  "to  make  investigation  into 
the  possibility  of  buying  the  Murray  electric 
light  plant,"  and  to  report  at  the  next  meet- 
ing. On  May  10th  the  committee  was  con- 
tinued, with  further  instructions  to  buy 
the  plant  at  a  price  not  exceeding  $8,000. 
The  committee  had  several  conferences  with 
Crawford,  the  result  of  which  was  a  verbal 
agreement  between  the  committee  and  Craw- 
ford, after  consultation  with  his  partner,  by 
which  the  committee  agreed  to  buy  the  elec- 
tric light  plant  property  for  $8,000,  and 
Crawford   and  Moore  were   to  move  their 


who  seeks  to  enforce  the  same,  the  question 
whether  the  action  or  suit  will  lie  would 
seem  to  be  readily  susceptible  of  answer  by 
deduction  from  judicial  constructions  of  the 
phrase,  '*party  to  be  charged,"  employed  in 
the  4th  section  of  the  original  English  stat- 
ute of  frauds  and  perjuries  (stat.  29  Car. 
II.),  or  "parties  to  be  charged,"  employed 
in  the  17th  section  of  that  statute,  if  these 
phrases  have  been  preserved  in  the  particu- 
lar jurisdiction  in  which  the  question  arises ; 
or  directly  from  the  terms  of  the  statutes  in 
those  jurisdictions  in  which  the  statute  ex- 
pressly requires  the  contract,  or  note  or 
memorandum  thereof,  to  be  signed  by  the 
"party  assigning,  granting,  or  surrendering" 
the  estate  or  interest  in  the  land;  by  the 
"lessor  or  grantor;"  or  by  the  person  by 
whom  the  sale  or  lease  is  to  be  made. 

Since,  however,  the  same  state  of  facts  in 
respect  of  the  party  who  signed  and  the 
party  who  seeks  to  enforce  the  contract  may 
be  presented  in  a  jurisdiction  in  which  the 
statutory  phrase,  party  to  be  charged,"  or 
^'parties  to  be  charged,"  is  construed  to  mean 
the  party  or  parties  sought  to  be  charged  in 
the  particular  action  or  suit,  irrespective  of 
wliether  they  are  the  vendors  or  vendees, 
or  in  a  jurisdiction  where  the  view  prevails 
that  these  phrases  relate  to  the  vendor  or 
owner  of  the  property,  as  sucli,  irrespective 
of  whether  the  contract  is  sought  to  be  en- 
forced by  or  against  him,  or  in  a  jurisdiction 
in  which  the  statute  in  terms  requires  the 
contract,  or  note  or  memorandum  thereof, 
to  be  signed  by  the  vendor  or  owner  or  per- 
son granting  the  interest,  there  is  some  ap- 
parent conflict — which,  for  the  most  part, 
disappears  when  these  differences  are  attend- 
ed to — as  to  the  right  to  maintain  the  ac- 
tion or  suit  upon  a  given  state  of  facts  in 
these  respects.  That  is,  if  actual*  results 
alone  be  regarded,  there  is  an  apparent  con- 
flict among  the  cases  from  different  juris- 
dictions as  to  the  right  of  a  vendor  who  has 
not  signed  to  enforce  the  contract  against 
the  vendee  who  has  signed,  or  as  to  the 
right  of  the  vendor  who  has  signed  to  en- 
force the  contract  against  the  vendee  who 
»a3  not.  For  these  reasons,  it  is  thought 
that  it  ma V  be  of  service  to  present  the  sub- 
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ject  from  two  points  of  view;  considering 
first  the  general  question  of  statutory  con- 
struction, and,  in  that  connection,  the  objec- 
tion of  lack  of  mutuality  frequently  urged 
against  the  enforcement  of  the  contract  at 
the  instance  of  the  party  who  did  not  sign, 
againstthe  party  who  did;  and  then  collat- 
ing the  cases  with  a  view  of  showing  the 
state  of  authorities  as  to  the  right  to  main- 
tain the  action  or  suit  under  each  variation 
in  respect  of  the  form  of  remedy,  and  of  the 
party  who  signs  and  the  party  who  seeks  to 
.enforce  the  contract,  and  under  the  varying 
provisions  and  judicial  interpretations  of  the 
statutes. 

It  i9  assumed  for  the  purposes  of  this  note 
that  the  particular  contract  in  question  was 
within  the  statute  of  frauds,  and  that  there 
had  been  no  part  performance  or  other  acts 
to  take  it  out  of  the  statute;  and  it  is  fur- 
ther assumed  that  the  writing  relied  upon 
to  satisfy  the  statute  was  in  all  respects, 
other  than  the  mere  matter  of  signing,  suf- 
ficient to  satisfy  the  statute. 

The  note  does  not  cover  the  point  whether 
the  grantee  in  a  deed  poll  or  the  lessee  in  a 
lease  of  real  property  is  bound  by  the  cove- 
nante  therein. 

The  note  is  also  limited  in  the  main  to 
cases  in  which  the  action  or^suit  was  plant- 
ed upon  an  executory  contract  with  relation 
to  real  or  personal  property,  and  does  not 
purport  to  cover  the  question  whether  the 
statute  of  frauds  is  available  as  a  defense 
to  an  action  on  a  note  or  other  money  ob- 
ligation given  for  the  purchase  price  of  real 
or  personal  property. 

For  convenience,  the  signing  of  the  note 
or  memorandum  is  treated  as  equivalent  to 
the  signing  of  the  contract  itself;  and  the 
signing  by  an  agent  as  a  signing  by  the 
principal. 

I.  Not  necessary  that  both  parties  sign. 

Neither  the  purpose  of  the  original  Eng- 
lish statute  of  frauds  and  perjuries,  as  de- 
clared in  its  preamble,  nor  the  language  in 
which  the  provisions  of  the  4th  and  17th 
sections  are  framed,  is  of  itself  suggestive 
of  any  intention  to  require  the  contract  to 
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mill  off  the  lot.  The  committee  all  say  that 
they  told  Crawford  that  they  had  no  money 
to  buy  with  unless  they  sold  the  bonds,  and 
that  the  arrangement  was  dependent  upon 
the  sale  of  the  bonds.  Crawford  insists 
that  it  was  a  positive  agreement  and  with* 
out  condition.  No  writings  of  any  kind 
were  drawn  or  signed. 

The  committee,  on  June  7th,  made  this  re- 
port to  the  council: 

To  the  City  Council  of  Murray,  Ky.: 

We,  your  committee  on  purchase  of  light 
plant,  beg  to  make  the  following  report: 
VVe  purchased  the  machinery,  and  all  wire 
and  poles,  including  buildings  and  grounds, 
well,  and  right  to  use  railroad  track,  and 
franchise  to  operate,  for  the  price  of  $8,000, 
to  have  possession  on  demand. 
Respy, 

E.  A.  Hughes, 

J.  B.  Hay,  Committee 

After  spreading  the  report  of  the  commit- 
tee on  its  record,  the  council  entered  the 


following  minute:  "Which  report  was  re- 
ceived, adopted,  and  trade  ratified  by  all 
members  present,  being  a  quorum,  and  tlie 
committee  discharged."  It  will  be  observed 
that  the  report  closes  with  the  words  "to 
have  possession  on  demand."  The  commit- 
tee and  the  members  of  the  council  say  tlitt 
these  words  were  put  there  because  they  had 
not  sold  the  bonds  and  did  not  know  wlietli- 
er  they  could  sell  them,  and  the  city  would 
not  need  the  property  unless  it  could  sell 
the  bonds.  After  this,  Crawford  and  Moore 
moved  their  mill  off  the  lot  at  an  expense 
of  something  like  $1,600,  and  lost  the  use 
of  the  mill  during  the  time.  The  city  was 
unable  to  skU  the  bonds,  and  refused  to  take 
the  property.  Thereupon  Crawford  and 
Moore  brought  this  suit  against  the  citj  to 
recover  damages  for  the  breach  of  the  coo- 
tract. 

In  the  circuit  court  there  was  evidence  on 
behalf  of  the  city  that  Crawford  and  Moore 
applied  to  the  city  authorities  to  know 
whether  they  must  move  their  mill,  and  the 
city  authorities  told  them  they  could  not 


be  signed  by  both  parties,  i.  c,  by  both  vend- 
or and  vendee.  That,  at  least,  is  true  of 
the  4th  section,  which,  it  will  be  observed, 
employs  the  term  "party,"  not  "parties." 
And,  as  subsequently  shown,  the  courts  have 
very  generally  repudiated  any  distinction 
based  on  this  variation  in  the  language  of 
the  two  provisions. 

The  doubt  as  to  whether  either  party 
could  enforce  the  contract  unless  signed  by 
both  was  engendered  neither  by  the  purpose 
of  the  statute  nor  by  the  language  in  whici 
the  provisions  were  framed,  but  by  the  con- 
sideration that  if  the  party  who  did  not  sign 
the  contract,  and  was  therefore  not  bound, 
was  permitted  to  enforce  the  contract 
against  the  party  who  did  sign,  the  funda- 
mental principle  that  requires  mutuality  of 
obligation  and  remedy  would  be  violated. 

Cases  reported  very  shortly  after  the 
adoption  of  the  statute  reflect  the  doubt 
arising  from  this  source,  though,  in  the  ear- 
liest cases,  the  objection  of  lack  of  mutuali- 
ty was  not  regarded  as  sufficient  to  prevent 
the  enforcement  of  the  contract,  even  in  a 
court  of  equity,  at  the  instance  of  the  party 
who  did  not  sign,  against  the  party  who  did. 

The  report  of  Hatton  v.  Gray,  2  Ch.  Cas. 
164  (decided  in  1G84,  which  was  but  eight 
years  after  the  adoption  of  the  statute),  is 
very  brief.  It  is  merely  stated  that  Hatton 
sold  houses  to  Gray,  that  a  note  was  made 
of  the  agreement,  signed  by  Gray,  but  not 
by  Hatton.  That  statement  is  followed  by 
what  appears  to  be  an  argument  of  counsel 
for  Gray  that  "the  note  binds  not  him  who 
signed  it  not,  for  the  statute  of  frauds  and 
perjuries,  etc.;  and,  therefore,  in  equity  can- 
not bind  the  other  party,  for  both  must  be 
bound,  or  neither  of  them  in  equity."  The 
report  concludes,  "but  decreed  contrary." 

And  in  173G,  Lord  Hardwicke,  in  Back- 
house v.  Mnhun,  3  Swanst.  434,  note  (a  suit 
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by  the  purchaser,  against  the  vendor,  for 
the  specific  performance  of  an  agreement  to 
convey  real  property),  said:  "Many  caf^*^ 
have  occurred  where  agreements  for  lands, 
•appearing  in  writing  under  the  hand  of 
the  party  who  was  to  be  bound  by  it  (which 
are  the  words  of  the  statute  of  frauds), 
notwithstanding  there  was  no  writing  of  the 
other  part,  have  been  carried  into  execution; 
and  I  have  known  the  objection  often  taken 
of  its  not  appearing,  on  the  side  of  the  pur- 
chaser, and  as  often  overruled.  But  it  mar 
be  taken  as  an  ingredient  to  add  weight  to 
other  objections."  Specific  performance  was 
granted  in  this  instance,  at  the  instance  of 
the  purchaser,  who  had  n&t  signed. 

In  1802,  however.  Lord  Redesdale,  in  a 
dictum  in  La  wren  son  t.  Butler,  I  Sch.  &  Lef. 
13,  expressed  his  opinion  that  a  court  of 
equity,  at  least,  ought  not  to  enforce  a  con- 
tract in  relation  to  real  property  at  the  in- 
stance of  the  party  who  did  not  sign,  against 
the  party  who  did.  He  said  in  this  connec- 
tion: "In  the  case  of  Hatton  v.  Gray,  su- 
pra, it  was  considered  as  sufficient  that  the 
agreement  should  be  signed  by  the  partj 
against  whom  the  performance  was  sought 
because  such  are  tne  words  of  the  statute 
of  frauds.  Now  such,  certainlr,  is  the  im- 
port, that  no  agreement  shall  be  enforced 
but  when  it  is  signed  by  the  party  to  be 
charged;  but  the  statute  does  not  say  that 
every  agi*eement  so  signed  shall  be  enforced: 
the  statute  is  in  the  negative.  To  give  it 
this  construction  would,  as  I  have  heard  it 
urged,  make  the  statute  really  a  statute  of 
frauds,  for  it  would  enable  any  person  who 
had  procured  another  to  sign  an  agreement 
to  make  it  depend  on  his  own  will  and 
pleasure  whether  it  should  be  an  agreement 
or  not."  Again,  as  to  the  necessity  of  mu- 
tuality as  a  condition  of  specific  performance, 
Lord    Redesdale    remarked:      "I  confess  I 


1910. 


MURKAY  V.  CRAWFORD. 


683 


tell  until  they  found  a  purchaser  for  the 
Lwiids,  and  that  Crawford  and  Moore  went 
on  and  moved  the  mill  on  their  own  judg- 
ment. There  was  no  direction  from  the 
council  for  them  to  move  the  mill,  and  the 
functions  of  the  committee  were  ended  when 
they  were  discharged,  so  that  the  rights  of 
the  parties  must  depend  on  whether  there 
was  an  enforceable  contract  by  the  council 
to  buy  the  mill  when  the  council  adopted 
and  ratified,  on  June  14th,  the  trade  made 
bv  the  committee.  In  the  circuit  court 
there  was  a  verdict  and  judgment  in  favor 
of  Crawford  and  Moore  in  the  sum  of  $2,- 
500.    The  city  appeals. 

The  contract,  as  shown  by  the  record, 
was  one  for  the  purchase  of  the  lot,  build- 
ings, and  electric  light  plant  for  the  lump 
sum  of  $8,000.  The  whole  arrangement  he- 
tween  Crawford  and  the  committee  was  ver- 
bal. Crawford  and  Moore  signed  no  writ- 
ings of  any  kind  until  they  signed  the  deed 
which  they  tendered  with  their  petition  in 
this  case.  They  were  the  vendors  of  the 
property.    The  title  was  in  them.    The  city 


was  the  proposed  purchaser.  The  question 
we  have  is:  Was  the  contract  taken  out  of 
the  statute  of  frauds  by  the  written  report 
signed  by  the  committee  and  the  adoption 
and  ratification  of  that  report  by  tne  coun- 
cil? The  statute  of  frauds,  among  other 
things,  provides:  "No  action  shall  be 
brought  to  charge  any  person  .  .  .  upon 
any  contract  for  the  sale  of  real  estate, 
.  .  .  unless  the  promise,  contract,  .  .  . 
or  some  memorandum  or  note  thereof  he  in 
writing  and  signed  by  the  party  to  be 
charged  therewith,  or  by  his  authorized 
agent;  but  the  consideration  need  not  be  ex- 
pressed in  the  writing.  .  .  ."  Ky.  Stat. 
§  470   (Russeirs  Stat.  §  1775). 

The  question  we  have  before  us  is:  Who 
is  "the  party  to  be  charged  therewith,"  un- 
der this  statute?  May  the  vendor,  who  has 
signed  no  writing,  sue  the  vendee  upon  ten- 
dering a  deed,  and  recover  damages  for  a 
breach  of  the  contract,  where  the  vendee  has 
made  a  memorandum  in  ♦.Tf^ang  of  the  con- 
tract? It  is  clear  here  that,  if  Crawford 
and  Moore  had  refused  to  make  the  deed 


have  no  conception  that  a  court  of  equity 
ought  to  decree  a  specific  performance  in  a 
case  where  nothing  has  been  done  in  pursu- 
ance of  the  agreement,  except  where  both 
pirties  had  bv  the  agreement  a  right  to 
compel  a  specific  performance  according  to 
the  advantage  which  it  might  be  supposed 
that  they  were  to  derive  from  it;  because 
otherwise  it  would  follow  that  the  court 
would  decree  a  specific  performance  where 
the  party  called  upon  to  perform  might  be 
in  this  situation,  that  if  the  agreement  was 
disadvantageous  to  him,  he  would  be  liable 
to  the  performance,  and  yet,  if  advantageous 
to  him,  he  could  not  compel  a  performance. 
Tliis  is  not  equity,  as  it  seems  to  me." 

As  was  said  by  Chancellor  Kent  in  Clason 
V.  Bailey,  14  Johns.  485:  "The  intrinsic 
force  of  this  argument,  the  boldness  with 
which  it  was  applied,  and  the  commanding 
weight  of  the  very  respectable  character  who 
used  it,  caused  the  courts  for  a  time  to 
pause  .  .  .  but  the  courts  have,  on  fur- 
ther consideration,  resumed  their  former 
track." 

In  Huddleston  v.  Briscoe,  11  Ves.  Jr.  683, 
Wd  Eldon,  in  passing,  called  attention  to 
tlie  doubt  expressed  by  Lord  Redcsdale, 
whether  the  court  could  grant  specific  per- 
formance of  a  contract  signed  by  one  party 
only,  hut  was  not  called  upon  to  express 
sn  individual  opinion,  as  the  contract  in 
that  case  was  signed  by  both  parties. 

In  Flight  V.  Holland,  4  Russ.  Ch.  298,  the 
court,  while  denying  the  right  of  an  infant 
to  maintain  a  suit  for  specific  performance 
of  a  contract,  on  the  ground  of  lack  of  mu- 
tuality, said  that  it  was  settled,  although 
seriously  questioned  by  I^ord  Redesdale,  tliat 
plaintiff  may  obtain  a  decree  for  specific 
performance  of  a  contract  signed  by  defend- 
ant, althoui^h  not  signed  by  plaintiff. 

And  Lord  Redesdale's  dictum  was  also  re- 
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pudiated  by  other  early  English  and  Irish 
cases.  Ormond  v.  Anclerson,  2  Ball  &  B. 
2G3;  Thornton  v.  Kempster,  5  Taunt.  780; 
.Allen  V.  Bennett,  3  Taunt.  169;  Seton  v. 
Slade,  7  Ves.  Jr.  276;  Field  v.  Boland,  1 
Drury  &  Walsh,  37. 

The  entire  repudiation  in  England  of  Lord 
Redesdale's  dictum,  and  the  return  to  the 
earlier  view,  is  also  shown  by  the  later  Eng- 
lish cases  cited  throughout  the  note,  all  of 
which  either  assume  or  expressly  hold  that 
it  is  not  indispensable  that  the  contract  be 
signed  by  both  parties. 

A  number  of  eminent  jurists  in  this  coun- 
try have  expressed  their  personal  concur- 
rence in  the  argument  and  position  of  Lord 
Redesdale  on  this  point. 

Chancellor  Kent,  while  constrained  by  the 
weight  of  authority  to  declare  a  contrary 
rule,  expressed  his  own  individual  concur- 
rence in  Lord  Redesdale's  position,  remark- 
ing in  Clason  v.  Bailey,  supra:  "I  have 
thought,  and  have  often  intimated,  that  the 
weight  of  argument  was  in  favor  of  the  con- 
struction that  the  agreement  concerning 
lands,  to  be  enforced  in  equity,  should  be 
mutually  binding,  and  that  the  one  party 
ought  not  to  be  at  liberty  to  enforce  at  his 
pleasure  an  agreement  which  the  other  was 
not  entitled  to  claim." 

So,  Chief  Justice  Gibson,  in  Wilson  ▼. 
Clarke,  1  Watts  &  S.  564,  took  occasion  to 
express  his  approval  of  Lord  Redesdale's 
dictum  and  of  the  individual  opinion  ex- 
pressed by  Chancellor  Kent  in  Clason  v.  Bai- 
ley, supra,  though  the  entire  dissimilarity  of 
the  Pennsylvania  statute  rendered  an  ex- 
pression on  this  point  unnecessary. 

The  weight  ordinarily  attached  to  the 
opinions  of  Kent  and  Gibson  has  been  in- 
sufidcient  to  induce  the  courts  of  this  countrv 
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to  accept  Lord  Redesdale^s  dictum.  On  the 
contrary,   while  individual  judges   still  oc- 
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upon  the  city's  tendering  to  them  $8,000, 
they  could  have  relied  upon  the  statute,  and 
said:  "We  have  made  no  written  contract 
for  the  sale  of  this  land."  If  the  contract 
is  within  the  statute,  then  damages  cannot 
be  recovered  for  its  breach;  for  to  allow 
damages  for  the  breach  of  a  contract  is  only 
hi  another  form  to  enforce  it.  It  is  true  the 
courts  will  not  allow  a  party  to  a  contract 
to  refuse  to  carry  it  out  because  it  is  within 
the  statute  of  frauds,  and  retain  the  bene- 
fits which  he  has  received  under  it.  But 
tlie  city  here  has  received  no  benefits,  and 
if  the  contract  alleged  is  within  the  statute 
of  frauds  and  unenforceable,  no  action,  by 
tlie  terms  of  the  statute,  ''shall  bo  brought 
to  charge"  the  city  thereon.  So  the  ques- 
tion  is:     Is   the  contract  void  under  the 


statute,  because  not  in  writing  and  signed 
by  Moore  and  Crawford? 

In  M'Dowel  v.  Delap,  2  A.  K.  Marsh.  33, 
the  plaintiff  brought  a  suit  to  recover  the 
price  of  an  interest  in  land  which  he  averred 
he  had  sold  the  defendant,  and  proved  b? 
parol  testimony  the  agreement  on  his  part 
but  produced  no  written  evidence  to  that  ef- 
fect. Holding  that,  there  could  be  no  recov- 
ery, the  court  said:  "Now,  it  is  obvious 
that,  according  to  the  provisions  of  the  stat- 
ute against  frauds  and  perjuries,  a  verbal 
agreement  on  the  part  of  the  plaintiff  to 
transfer  his  interest  in  the  salt  well  to  the 
defendant  was  not  obligatory.  Such  an 
agreement  was,  consequently,  not  a  suffi- 
cient or  valid  consideration  for  the  promise 
on  the  part  of  the  defendant.    ...    Is 


casionally  concede  the  force  of  the  argument 
based  on  lack  of  mutuality,  the  rule  that 
under  a  statute  requiring  the  contract,  or 
note  or  memorandum  thereof,  to  be  signed 
by  the  "party  to  be  charged"  or  the  "parties 
to  be  charged,"  is  not  indispensable,  either 
for  the  purposes  of  a  suit  in  equity  or  an 
action  at  law,  that  both  parties  should  sign, 
is  sustained  by  the  overwhelming  weight  of 
authority  in  this  country  as  well  as  in  Eng- 
land. As  subsequently  shown,  however,  the 
objection  of  lack  of  mutuality  has,  in  in- 
dividual cases,  in  connection  with  other  ob- 
jections, prevailed  to  the  extent  of  inducing 
courts  of  equity  to  exercise  their  discretion 
by  refusing  the  particular  relief  of  specific 
performance.  And  in  Kentucky  and  Tennes- 
see, as  subsequently  shown,  this  objection 
has  been  persuasive  in  inducing  tlie  courtfl 
to  construethe  phrase,  "party  to  be  charged." 
to  mean  the  vendor  or  owner  of  the  proper- 
ty, as  such,  irrespective  of  whether  the  con- 
tract is  sought  to  be  enforced  by  or  against 
him. 

The  subject  was  thoroughly  discussed  by 
the  New  \xjt'k  court  of  appeals  in  Justice 
V.  Lang,  42  N.  Y.  494,  1  Am.  Rep.  676,  and 
the  conclusion  there  reached,  in  harmony 
with  the  almost  unbroken  current  of  au- 
thority since  that  time  that  neither  the 
phrase,  "party  to  be  charged,"  employed  in 
the  4th  section  of  the  original  stat- 
ute (which  had  in  fact  been  super- 
seded in  New  York  by  a  new  statutory 
form),  nor  the  phrase,  "parties  to  be 
charged,"  employed  in  the  37th  section  of 
the  original  statute  (which  was  still  pre- 
served by  the  New  York  statute  in  relation 
to  the  sale  of  goods,  wares,  and  merchan- 
dise), requires  the  contract  to  be  signed  by 
both  parties;  that  the  objection  of  lack  of 
mutuality,  arising  in  that  view  of  the  stat- 
ute, is  not  sufiicient  to  prevent  the  enforce- 
ment of  the  contract  by  the  party  who  did 
not  sign,  against  the  party  who  did.  Thut 
was  an  action  at  law  by  the  purchaser,  to 
recover  damages  from  the  defendants  for  the 
nonperformance  of  their  promise,  contained 
in  a  memorandum  or  instrument  in  writing 
signed  by  them,  but  not  by  the  plaintiff,  to 
deliver  certain  chattels.  But  the  argument 
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by  which  the  court  met  and  disposed  of  the 
objection  of  lack  of  mutuality  is  generally 
accepted  and  adopted  by  courts  of  equity  as 
well  as  courts  of  law,  and  regarded  as  appli- 
cable to  contracts  in  relation  to  real  property, 
as  well  as  those  in  relation  to  chattels.  The 
argument,  which  follows  that  employed  by 
the  English  cases,  is,  in  effect,  this:  The 
statute  of  frauds  does  not  define  nor  pre- 
scribe what  shall  be  necessary  to  constitute 
a  contract.  Upon  the  other  hand,  it  presup- 
poses the  existence  of  an  agreer-'^nt  having 
all  the  requisites  at  common  law  to  consti- 
tute a  complete  and  mutually  binding  con- 
tract, supported  by  a  mutual  consideration; 
and  the  fact  that,  because  of  the  interven- 
tion of  the  statute  of  frauds,  the  party  vho 
does  not  sign  or  subscribe  may  not  be  lia- 
ble thereon  in  an  action  by  the  other  party, 
does  not  destroy  or  annul  the  consideration, 
since  the  inability  of  the  party  who  did  sign, 
to  enforce  the  contract  against  the  party 
who  did  not  sign,  results  simply  from  his 
failure  to  take  the  precautionary  means  re- 
quired by  law  to  charge  the  other  party. 
Some  courts  add  that  the  contract  becomes 
mutual  in  fact  as  well  as  theory  as  soon  as 
the  party  who  did  not  sign  brings  his  ac- 
tion to  enforce  the  contract. 

The  point  is  well  expressed  by  the  court 
in  Fenly  v.  Stewart,  5  Sandf.  301,  as  fol- 
lows :  "This  construction  has  proceeded  not 
on  the  ground  that  contracts  need  not  be 
mutual,  but  that  the  statute  in  certain  enu- 
merated cases  has  taken  away  the  power  of 
enforcing  contracts  which  would  otherwise 
be  mutually  binding  unless  the  parties 
against  whom  they  are  sought  to  be  enforced 
have  subscribed  some  note  or  memorandum 
thereof  in  writing.  If  a  mutual  contract 
is  made,  and  one  of  the  parties  to  it  gi^'es 
the  other  a  memorandum,  in  pursuance  of 
the  statute,  but  neglects  to  take  from  that 
other  a  corresponding  memorandum,  he  has 
but  himself  to  blame  if  he  is  unable  to  com- 
pel its  performance,  while  he  is  bound  to 
the  other  party.  The  difficulty  is  not  that 
the  contract,  as  originally  entered  into,  is 
not  mutuiil,  but  that  one  of  the  parties  has 
not  the  evidence  which  the  statute  has  niad« 
indispensable  to  its  enforcement" 
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order  to  support  the  count,  it  was  certainly 
necessary  to  produce  in  evidence  some  mem- 
orandum in  writing  of  the  agreement, 
signed  by  the  plaintiff  or  someone  duly  au- 
thorized by  him."  In  Thomas  v.  Harrods- 
burg,  3  A.  K.  Marsh.  208,  13  Am.  Dec.  165, 
the  trustees  of  Harrodsburg  brought  a  suit 
on  a  bond  given  for  the  price  of  certain  lots 
of  ground  purchased  of  them.  The  defend- 
ant pleaded  that  the  trustees  had  not 
signed  or  made  any  written  contract  of  sale. 
In  the  replication  they  pleaded  that  a  record 
of  a  sale  of  the  lots  was  made  in  the  books 
of  the  trustees.  Disposing  of  the  case  on 
these  facts,  the  court  said:  "The  only  mat- 
ter of  avoidance  alleged  in  the  replication 
is  that  of  the  lots  having  been  sold  at  pub- 
lic auction,  and  an  entry  and  record  thereof 


made  in  the  books  of  the  trustees;  but  that 
matter,  certainly,  does  not  take  the  sale 
out  of  the  statute  against  frauds  and  per- 
juries. The  statute  contains  no  exception 
of  sales  at  auction,  and  the  entry  in  the 
books  of  the  trustees,  unless  signed  by  the 
trustees,  or  some  person  authorized  by  them, 
is  not  a  compliance  with  the  requisitions  of 
the  statute;  and  the  replication  contains 
no  averment  of  the  entry  having  been  so 
signed.  From  both  replication  and  plea, 
therefore,  the  sale  must  be  admitted  to  be 
within  the  statute;  and,  as  the  bond  is  al- 
leged to  have  been  given  for  the  price  of 
the  purchase  made  at  that  sale,  the  plea,  un- 
der the  statute  authorizing  the  considera- 
tion of  sealed  writings  to  be  gone  into  and 
impeached,  contains  a  good  and  valid  de- 


The  case  of  Justice  v.  Lang  came  before 
the  court  of  appeals  on  a  second  appeal,  fol- 
lowing a  new  trial  (52  N.  Y.  323)  ;  and  on 
that  occasion  Allen,  J.,  who  wrote  for  the 
court,  while  disclaiming  any  intention  to 
modify  the  decision  on  the  first  appeal,  that 
the  signing  of  the  contract  by  the  defendant 
was  sufficient  to  satisfy  the  statute  of 
frauds,  intimated  that  he  was  inclined  to 
question  the  correctness  of  that  decision  on 
principle.  The  decision  on  this  appeal,  how- 
ever, reversing  the  judgment  for  the  plain- 
tiff, was  not  upon  the  ground  that  the 
plaintiff  did  not  sign  the  contract,  but  that 
the  question  whether  he  assented  to  the  con- 
tract at  all  as  a  contract  binding  on  him 
should  have  been  submitted  to  the  jury.  The 
intimation  in  this  opinion,  especially  in  view 
of  subsequent  cases  in  New  York,  cannot  be 
rejnirded  as  impairing  the  weight  of  the  de- 
cision on  the  first  appeal  on  this  point. 

Xor  may  similar  intimations  in  Cammey- 
er  V.  United  Gennan  Lutheran  Churches,  2 
Sandf.  Ch.  187,  Davis  v.  Shields,  26  Wend. 
341,  Dykers  v.  Townsend,  24  N.  Y.  57,  and 
Brabin  t.  Hyde,  32  N.  Y.  619,  be  regarded 
as  any  longer  throwing  doubt  upon  the 
point 

With  the  exception  of  a  few  cases,  present- 
ly referred  to,  practically  all  the  cases  here- 
after cited  in  this  note  expressly  hold,  or 
tacitly  assume,  that  it  is  not  necessary  that 
the  contract,  or  note  or  memorandum,  be 
signed  by  both  parties.  This  has  also  been 
recognized  in  the  following  cases,  which  do 
not  purport  to  be  exhaustive,  decided  under 
the  statute  requiring  a  contract  not  to  be 
performed  within  one  year  to  be  signed  by 
the  party  to  be  charged:  Smith  v.  Nealc, 
2  C.  B.  N,  S.  67;  Reuss  v.  Picksley,  4 
Hurlst.  &  C.  688;  Gaunt  v.  Hill,  1  Starkie, 
X'.  P.  10;  Raphael  v.  Hartman,  87  111.  App. 
634;  First  Presby.  Church  v.  Swanson,  100 
in.  App.  39;  Smith  v.  Theobold,  86  Ky.  141, 
5  S.  W.  394;  Himrod  Furnace  Co.  v.  Cleve- 
land k  M.  R.  Co.  22  Ohio  St.  451 ;  Kearby 

V.  Hopkins,  14  Tex.  Civ.  App.  106,  36  S.  W. 
50C.  ify         ' 

In  Wilkinson  v.  Heavenrich,  58  Mich.  674, 
55  Am.  Rep.  708,  26  N.  W.  139,  however, 
the  court  took  the  contrary  riew,  and,  while 
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recognizing  the  conflict  of  authority  on  the 
point,  held  that  under  a  statute  requiring 
a  contract  not  to  be  performed  within  a 
year  to  be  iaigned  by  the  "party  to  be 
charged,"  both  parties  must  sign. 

And  to  the  same  effect  are  Co-Operative 
Teleph.  Co.  v.  Kadus,  140  Mich.  367,  112  Am. 
St.  Rep.  414,  103  N.  W.  814,  and  Adams  v. 
Harrington  Hotel  Co.  154  Mich.  198,  19 
L.R.A.(N.S.)  919,  117  N.  W.  651,  and  upon 
the  authority  of  the  Wilkinson  Case  it  was 
held  in  Mcllroy  v.  Richards,  148  Mich. 
694,  112  N.  W.  489,  that  a  contract  signed 
by  defendant,  not  to  be  performed  within  a 
year,  whereby  he  agreed  to  purchase  certain 
stock  in  a  corporation,  could  not  be  enforced 
against  him,  as  the  plaintiff  had  not  signed. 

The  case  of  Corbitt  v.  Salem  Gaslight  Co. 
6  Or.  405,  26  Am.  Rep.  541,  has  sometimes 
been  referred  to  as  though  it  held  that  to 
satisfy  the  requirement  of  the  statute  that 
the  contract  be  signed  by  the  "parties  to  be 
charged,"  both  parties  must  sign.  It  is 
doubtful,  however,  whether  the  case  was  not 
decided  upon  the  ground  that  there  was  no 
sufficient  allegation  of  acceptance,  written 
or  otherwise,  by  the  plaintiff. 

In  Halsell  v.  Renfrow,  202  U.  S.  287,  50 
L.  ed.  1032,  26  Sup.  Ct.  Rep.  610,  6  A.  &  E.. 
Ann.  Cas.  189,  the  United  States  Supreme 
Court  said  that  the  Oklahoma  statute  pro- 
viding that  no  contract  relating  to  real  es- 
tate, other  than  for  a  lease  for  not  over  one 
year,  "shall  be  valid  unless  reduced  to  writ- 
ing and  subscribed  by  the  parties  thereto," 
if  taken  literally  and  naturally,  goes  fur- 
ther than  its  English  prototype.  "It  is  not 
satisfied  by  a  memorandum  made  with  a  dif- 
ferent  intent,  but  requires  an  instrument 
driawn  for  the  purpose  of  embodying  the 
contract,  and  in  the  case  of  an  agreement 
to  buy  and  sell,  the  subscription  of  both  the 
buyer  and  seller,  not  merely  that  of  *the  par- 
ty to  be  charged  therewith.*  "  The  court, 
however,  was  evidently  not  expressing 
its  own  independent  opinion  as  to  the 
proper  construction  of  the  statute,  but  mere- 
ly the  view  taken  by  the  Oklahoma  courts, 
citing  in  that  connection  the  cnse  of  Mc- 
Cormick  v.  Bonfils,  9  Okla.  618,  60 
Pac.   .  296.      The     opinion     in     that     case 
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fense  to  the  action  of  the  trustees.  No  ac- 
tion at  law  or  bill  in  equity  can  be  main- 
tained by  either  Bush  or  the  representatives 
of  Thomas  on  the  sale;  and  it  is  a  settled 
rule  of  the  common  law  that  a  promise  on 
wliich  no  action  can  be  sustained  forms  no 
sufficient  consideration  for  any  other  prom- 
ise." It  will  be  observed  that  in  this  case 
tlie  purchaser  had  executed  a  bond  for  the 
price  of  the  lots,  and  yet  the  bond  was  held 
unenforceable  because  the  vendor  had  signed 
no  written  memorial  of  the  sale. 

.  The  question  came  up  again  in  Murray 
V.  Pate,  6  Dana,  335.  In  that  case  Pate 
made  a  verbal  agreement  to  sell  Tunstall 
a  piece  of  land  for  $500,  and  Tunstall 
placed  a  $500  bank  note  in  Murray's  hands, 
to  be  delivered  to  Pate  upon  his  executing 


a  deed,  provided  a  certain  person  should  d^ 
tcrmine  that  the  title  was  good.  The  per- 
son referred  to  pronounced  the  title  guod. 
'i'he  deed  was  made  by  Pate  and  tendered 
to  Tunstall,  but  he  refused  to  accept  it,  and 
notified  Murray  not  to  pay  over  the  money. 
Thereupon  Pate  sued.  Holding  that  there 
could  be  no  recovery,  the  court  said:  **Tbe 
contract  by  which  this  note,  or  its  nominal 
or  actual  value,  was  payable,  being  for  the 
sale  of  land  and  by  parol,  did  not  gire  a 
right  of  action  to  either  party  until  a  deed 
was  not  only  made,  but  accepted  (M'Dowel 
v.  Delap,  supra;  Lewis  y.  Grimes,  7  J.  J. 
Marsh.  336),  and  was  not  legally  obligator? 
on  either  party,  until  a  deed  conveying  the 
land,  or  some  other  writing  evidencing  the 
sale,  and  binding  the  vendor,  was  actualh 


does  contain  an  intimation  that  the  contract 
must  be  signed  by  both  parties,  but  there 
was  no  discussion  of  the  point,  and  the 
court  expressly  refrained  from  deciding  it. 

The  decision  of  the  Oklahoma  supreme 
court  in  Halsell  v.  Renfrow,  14  Okla.  674, 
78  Pac.  118,  2  A.  &  E.  Ann.  Cas.  280,  which 
was  affirmed  by  the  United  States  Supreme 
Court  in  the  Halsell  Case,  did  not  rest  upon 
the  ground  that  the  contract  was  not  signed 
by  both  parties,  but  upon  the  ground  that 
a  sufficient  contract  to  satisfy  the  statute  in 
other  respects  was  not  shown. 

Spence  v.  Apley,  4  Neb.  (Unof.)  358, 
94  N.  W.  109,  an  action  by  real  estate 
broker  to  recover  commissions,  was  decided 
under  a  statute  which  expressly  requires  the 
contract  to  be  signed  by  the  owner  and  the 
broker. 

Repudiation  of  distinction  between  "party 
to  be  charged"  and  "parties  to  be  charged." 

It  has  been  suggested  in  a  few  cases  that 
the  use  of  the  singular  "party"  in  the  4th 
section,  and  the  plural  "parties"  in  the  17th 
section,  of  the  original  statutes  and  the  oth- 
er statutory  provisions  modeled  thereon, 
makes  a  distinction,  bearing  on  the  necessity 
that  the  contract,  or  note  or  memorandum 
thereof,  be  signed  by  both  parties. 

Thus,  in  Champion  v.  Plummer  (1805)  6 
Esp.  240,  Sir  James  Mansfield  said  that  he 
was  of  the  opinion  that  the  sale  was  void; 
that  the  statute  meant  to  make  the  obliga- 
tion reciprocal  and  to  bind  equally  both  con- 
tracting parties;  that  the  words  of  the  act 
were  not  "party"  to  be  charged,  but  the 
word  "parties,"  in  the  plural  number,  mean- 
ing that  each  should  be  liable  on  his  default. 
He  further  stated,  apparently  as  an  inde- 
pendent ground  for  the  decision,  that  the 
note  did  not  specify  the  buj'er,  and  therefore 
might  apply  to  the  plaintiff  or  to  anyone  else. 
In  a  report  of  the  case  in  1  Bos.  &  P.  N.  R. 
252,  more  emphasis  is  placed  on  the  lat- 
ter point.  It  is,  however,  stated  in  that 
report  that  it  was  objected  on  the  part  of 
the  defendant  that  the  note  or  memorandum 
was  not  sufficient,  because  not  signed  by  the 
purchaser,  and  that  his  Lordship,  being  of 
that  opinion,  nonsuited  the  plaintiff.  The 
28  L.R.A.(^.S.) 


accuracy  of  these  reports  of  the  case  is 
doubtful,  in  view  of  the  remarks  of  the  same 
judge  in  the  subsequent  case  of  Allen  v.  Ben- 
nett (1810)  3  Taunt.  169  (an  action  of  as- 
sumpsit for  nondelivery  of  goods  as  required 
by  a  contract  signed  by  defendant,  but  not 
by  plaintiff).  He  there  said:  "It  was  then 
objected  that  one  party  who  has  not  signed 
is  not  bound,  but  the  fact  was  the  same  in 
the  cases  of  Egerton  v.  Mathews,  6  East, 
307,  and  Champion  v.  Plummer,  and  the  ob- 
jection was  never  taken  in  either  of  these 
cases,  but  the  whole  of  this  case  supposes 
that  the  plaintiflT  had  agreed;  suppose  be 
has  not  contracted  by  writing,  he  haa  by  pa- 
rol, and  he  is  bound  in  honor;  and  it  has 
never  yet  been  decided  that  an  obligation  in 
honor  would  not  be  a  good  consideration.  All 
these  cases,  Egerton  v.  Mathews,  Saunderson 
V.  Jackson,  2  Bos.  &  P.  238,  and  Champion 
V.  Plummer,  suppose  a  signature  by  the  sel- 
ler to  be  sufficient;  and  everyone  knows  it  is 
the  daily  practice  of  the  court  of  chancery  to 
establish  contracts  signed  by  one  person 
only,  and  yet  a  court  of  equity  can  no  more 
dispense  with  the  statute  of  frauds  than  a 
court  of  law  can.  There  is  no  reason,  there' 
fore,  to  set  aside  the  verdict,  and  the  rule 
must  be  discharged.'* 

Chancellor  Kent,  in  Clason  v.  Bailey,  34 
Johns.  485,  expressly  repudiated  the  distiiir- 
tion  based  on  the  use  of  the  singular  "part>" 
in  the  4th  section,  and  the  plural  "parties" 
in  the  17th  section,  remarking:  "But  I  do 
not  find  from  the  cases  that  this  variation 
has  produced  any  difference  in  the  decisions. 
The  construction  as  to  the  patent  under 
consideration  has  been  uniformly  the  same 
in  both  cases."  And  his  views  on  this  point 
were  adopted  by  the  court  in  Justice  t. 
Lang,  42  N.  Y.  494,  1  Am.  Rep.  676. 

This  attempted  distinction  was  also  ev 
pressly  repudiated  in  Cunningham  v,  Wil- 
liams, 43  Mo.  App.  629.  And  as  will  subse- 
quently appear,  the  courts  have  uniformly 
repudiated  or  ignored  the  distinction,  and 
have  applied  the  same  rule  whether  the  ca^e 
arose  under  a  statute  modeled  on  the  4th 
section  of  the  original  statute,  which  em- 
ployed the  singular  "party,"  or  the  17th  sec- 
tion, which  e'knployed  the  plural  "parties." 
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accepted  by  the  purchaser,  or  his  authorized 
agent.  The  parol  agreement  to  sell  and 
convey  the  land,  being  unobligatory  on  the 
vendor,  formed  no  consideration  for  the 
promise  to  pay  the  price  or  to  accept  the 
deed.  To  say  that  the  purcliaser  is  bound 
to  accept  the  deed,  which  will  bind  him  to 
pay  the  money,  would  be  to  hold  him  bound 
by  the  contract  at  the  will  of  the  vendor, 
who  is  not  bound,  and  would  enable  the 
vendor  to  maintain  an  action  against  tlie 
vendee  for  the  nonacceptance  of  the  deed 
and  for  the  nonpayment  of  the  money,  while 
the  vendee  could  not,  by  paying  or  tendering 
the  money,  have  an  action  against  the  ven- 
dor." 

The  same  question  was  again  before  tlie 
court  in  Cumutt  v.  Roberts,  11  B.  Mon.  42. 


There  the  court,  again  refusing  a  recovery, 
said:  "A  verbal  contract  for  the  sale  of 
land  is  not  legally  obligatory  upon  either 
party  until  some  writing  evidencfng  the 
sale,  and  sufficient  to  take  the  contract  out 
of  the  operation  of  the  statute  of  frauds,  is 
executed  by  the  vendor,  and  accepted  by  the 
purchaser.  .  .  .  The  verbal  agreement 
to  sell  and  convey  land,  not  being  binding 
on  the  vendor,  formed  no  consideration  for 
the  promise  to  pay  the  money  or  to  accept 
the  deed.  The  promise,  therefore,  to  pay 
the  money,  being  without  consideration, 
was  legally  invalid,  and  could  not  be  en- 
forced." 

These  cases  were  approv^  in  Usher  v. 
Flood,  83  Ky.  552;  Fite  v.  Orr,  8  Ky.  L. 
Rep.  340,  1  S.  W.  582.     In  the  subsequent 


Necessity  of  actual  nssent  by  party  who  does 

not  sign. 

Since  the  rule,  now  established  beyond 
question,  that  it  is  not  necessary  for  both 
parties  to  sign,  presupposes  a  transaction 
between  the  parties,  which,  but  for  the  stat- 
ute, would  have  every  requisite  of  a  com- 
plete mutually  binding  and  mutually  enforce- 
able contract  at  common  law,  it  in  no  wise 
dispenses  with  the  necessity  of  establishing 
an  actual  assent  by  the  party  who  did  not 
sign  to  the  terms  proffered  by  the  other 
party,  and  his  acceptance,  as  a  contract,  of 
the  paper  or  instrument  signed  by  the  other 
party.  In  other  words,  the  rule  merely  dis- 
penses with  the  necessity  of  showing  such 
assent  and  acceptance  by  writing  signed  by 
the  party,  and  permits  those  facts  to  be 
proven  by  the  same  means  that  would  have 
been  available  in  the  absence  of  a  statute. 
The  question  as  to  what  is  necessary  to  es- 
tablish a  parol  assent  and  acceptance,  by  the 
party  who  did  not  sign,  of  the  written  prop- 
osition or  contract  signed  by  the  other  par- 
ty, and  thus  convert  it  into  a  contract,  is 
not  within  the  scope  of  this  note.  The  neces- 
sity, however,  of  proving  in  some  way  such 
assent  and  acceptance  by  the  party  who  does 
not  sign,  is  doubtless  assumed  in  all  the 
ea^es  cited  in  this  note.  It  is  especially  em- 
phasized in  the  following  cases,  among  many 
others  that  might  be  mentioned:  Ullsperg- 
er  V.  Meyer,  217  111.  202,  2  L.R.A.{N.S.) 
221,  75  N.  E.  482,  3  A.  &  E.  Ann.  Cas.  10.'}2 ; 
Forthman  v.  Deters,  206  111.  159,  99  Am.  St. 
Hep.  145,  69  N.  E.  97:  Ivea  v.  Hazard,  4  R. 
I.  14,  67  Am.  Dec.  500. 

And  Gradle  v.  Warner,  140  111.  123,  29  N. 
K.  1118,  emphasizes  the  point  that  while 
it  is  not  necessary  that  the  acceptance  of  the 
contract  by  the  party  seeking  to  enforce  it 
be  in  writing,  it  is  necessary  that  he  shall 
have  accepted  it  in  some  other  manner  with- 
out varying  its  terms. 

And  Thornton  v.  Kempster,  6  Taunt. 
T8«;  Levin  v.  Dietz,  194  N.  Y.  376,  20 
U{..A.(\.S.)  251,  87  N.  E.  464,  reversing 
119  App.  Div.  875,  104  N.  Y.  Supp.  1131; 
Monfnnk  A«80.  v.  Daly,  62  App.  Div.  101, 
ML.RA(NJ3.) 


70  N.  Y.  Supp.  881,  affirmed  in  171  N.  Y.  659, 
63  N.  E.  1119;  and  Wright  v.  Mischo,  20 
Jones  &  S.  241,  recovery  was  denied,  not 
because  the  plaintiff,  seeking  to  enforce  the 
contract,  had  not  signed,  but  because  it  did 
not  appear  that  the  written  instrument  or 
paper  signed  by  the  defendant,  and  relied 
upon  as  the  contract,  had  been  accepted  by 
the  plaintiff  as  a  contract  in  any  manner 
sufficient  to  conclude  a  binding  contract, 
even  apart  from  the  statute  of  frauds. 

And  see  Justice  v.  Lang,  52  N.  Y.  323,  in- 
fra V,  b.  2. 

In  Lanz  v.  McLaughlin,  14  Minn.  72,  Gil. 
65,  the  court  held  that  an  oral  acceptance  of 
a  written  proposal  to  sell  did  not  satisfy  the 
statute  of  frauds.  The  court  said  that  a 
contract  which  could  be  perfected  only  by 
an  acceptance  of  the  proposal  or  offer  would 
not  be  a  contract  in  writing,  unless  the  ac- 
ceptance also  was  in  writing.  The  distinc- 
tion here  suggested  seems  to  be  between  a 
case  where  the  paper  signed  by  one  party, 
and  orally  accepted  by  the  other,  purported 
to  be  merely  an  offer,  and  one  where  it  pur- 
ported on  its  face  to  be  a  binding  agree- 
ment, though  not  originally  signed  by  the 
party  against  whom  it  is  sought  to  be  en- 
forced. (See  Wnmple  v.  Knopf,  15  Minn. 
444,  Gil.  355,  2  Am.  Rep.  147.) 

Discretion  as  to  specific  performance. 

Although,  as  above  stated,  the  objection 
of  lack  of  mutuality  of  remedy  is  no  more 
an  absolute  bar  to  a  suit  in  equity  for  the 
specific  enforcement  of  a  contract  at  the  in- 
stance of  a  party  who  did  not  sign,  against 
the  party  who  did,  than  to  an  action  at  law 
between  the  same  parties,  it  has  more  or  less 
effect,  according  to  the  circumstances,  upon 
the  exercise  of  the  discretion  of  a  court  of 
equity  in  granting  this  particular  form  of 
relief.  Thus  Lord  Manners,  in  Ormond  v. 
Anderson,  2  Ball  &  B.  263,  remarked  that 
in  a  case  where  the  court  finds  the  party 
who  is  not  bound  has  endeavored  to  obtain 
some  undue  advantage,  or  has  been  playing 
fast  and  loose,  the  courts  will  not  assist 
him.     Ab   a  matter  of  fact,  however,  the 
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case  of  Moore  v.  Chenault,  16  Ky.  L.  Rep. 
531,  29  S.  W.  140,  where  the  court  had  be- 
fore it  again  the  construction  of  the  stat- 
ute, it  said:  "The  vendor  is  the  party  vest- 
ed with  title.  It  is  he  who  can  assume  a 
liability  which  will  compel  him  to  convey 
the  title  to  the  property  to  the  vendee.  It 
is  he  alone  who  can  sign  such  writing  as 
will  devest  him  of  title.  The  law  intend- 
ed him  to  be  protected  in  his  right  to  his 
property  until  he  voluntarily  disposed  of  it 
by  a  writing.  It  did  not  intend  that  he 
should  be  placed  in  the  power  of  perjurers 
to  take  it  from  him  by  proving  a  parol 
sale.  It  is  the  vendor  'to  be  charged'  with 
the  contract  of  sale." 

It  has  been  held  in  a  number  of  cases  that 
the  contract  need  not  be  signed  by  the  pur- 
chaser; that  a  receipt  showing  the  contract 
and  signed  by  the  vendor  is  sufficient.  Gully 
Y.  Grubbs,  1  J.  J.  Marsh.  388;  King  v.  Hiin- 
na,  9  B.  Mon.  371;  Tyler  v.  Onzts,  93  Ky. 
831,  20  S.  W.  250,  and  cases  cited.  The 
necessary  efTect  of  these  opinions  is  that, 
under  the  statute,  the  purchaser  is  not  "the 
party  to  be  charged;''  and  manifestly  a 
writing  executed  by  one  who  is  not  "the 
party  to  be  charged"  cannot  satisfy  the 
statute.  The  purpose  of  the  statute  is  to 
protect  the  holders  of  title  to  realty  from 


alleged  verbal  agreements  for  its  sale.  The 
English  act  was  given  this  meaning 
(Browne,  Stat.  Fr.  §§  267,  269) ;  and  while 
some  of  the  words  contained  in  it  are  omit- 
ted from  ours,  the  meaning  on  this  point  is 
the  same.  To  hold  that  "the  party  to  be 
charged"  is  the  party  against  whom  the 
suit  is  brought  would  be  to  allow  the  Tend- 
or,  in  cases  like  this,  to  maintain  an  ac- 
tion, though  none  could  be  maintained  by 
the  vendee  against  him.  This,  as  shown  bv 
the  cases  cited,  cannot  be  done.  The  jus- 
tice of  the  rule  thus  declared  by  the  court 
is  well  illustrated  in  this  case;  for  it  is 
manifest  that,  if  the  contract  between  the 
committee  and  Crawford  had  been  drawn  up 
and  put  in  writing,  there  would  have  been 
no  such  misunderstanding  between  the  par- 
ties as  is  shown  by  the  record  before  na  The 
statute  against  frauds  and  perjuries  was  de- 
signed to  prevent  the  use  of  oral  evidence 
in  controversies  of  this  kind.  We  therefore 
conclude  that  the  contract  sued  on  bein^ 
within  the  statute,  no  action  can  he  main- 
tained upon  it. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  the  Circuit  Court  to  sus- 
tain the  defendant's  demurrer  to  the  peti- 
tion. 


specific  performance  was  denied  in  this  case 
because  of  the  omission  of  an  essential  part 
of  the  agreement. 

.  So,  in  Backhouse  v.  Mohun,  3  Swanst.  434, 
note,  Lord  Hardwicke,  while  granting  spe- 
cific performance  at  the  instance  of  a  pur- 
chaser who  had  not  signed,  against  the  vend- 
or, who  had,  admitted  that  the  objection 
of  lack  of  mutuality  might  be  taken  as  an 
ingredient  to  add  weight  to  other  objections. 
And  in  Stengel  v.  Sargeant,  74  N.  J.  Kq. 
20,  08  Atl.  1106,  the  court,  while  recognizing 
that  in  general  the  party  who  did  not  sign 
may  enforce  the  contract  against  the  party 
who  did  sign,  said  that  courts  of  equity  ex- 
ercise their  discretion  as  to  specific  perform- 
ance of  such  contracts  with  great  caution, 
and  view  somewhat  narrowly  the  conduct  of 
the  party  claiming  the  benefit  of  his  uni- 
lateral right  to  make  the  contract  absolute; 
tliat  the  unilateral  contract  becomes  bind- 
ing on  the  party  who  has  not  signed  only  by 
the  filing  of  the  bill,  and  up  to  that  time  he 
is  free  from  any  legal  or  equitable  obliga- 
tion, and  it  w^ould  not  ordinarily  be  equita- 
ble to  enforce  against  a  principal  a  unilat- 
eral contract  made  in  that  form  by  his 
agent,  without  the  principal's  knowledge 
or  express  authority.  The  court  in  this  case 
denied  the  relief  of  specific  performance 
at  the  instance  of  the  vendee,  who  did  not 
sign,  against  the  vendor,  whose  agent  did 


sign. 


So,  in  Love  v.  Welch,  97  N.  C.  200,  2  S. 
E.  242.  the  court,  while  recognizing  that 
generally  a  suit  for  specific  performance 
will  lie  by  the  vendee  who  did  not  siarn* 
against  the  vendor  who  did,  held  that  that 
28  L.R.A.(N.S.) 


form  of  relief,  not  being  an  absolute  right, 
the  court  will  take  into  consideration  the 
fact  that  Uie  plaintiff  was  not  bound,  in 
connection  with  his  long  delay  before  asking 
relief,  and  may,  in  view  of  the  circumstan- 
ces, decline  to  grant  the  relief. 

The  question  as  to  the  right  of  the  party 
not  bound,  because  he  did  not  sign  the  con- 
tract, to  enforce  specific  performance  against 
the  party  who  did,  was  considered  in  the 
note  to  Western  Timber  Co.  v.  Kalama  River 
Lumber  Co.  6  L.R.A.(N.S.)  397.  That  note, 
however,  proceeded  upon  the  assumption  that 
there  was  no  question  but  that  the  statnte 
of  frauds  was  satisfied,  and  that  the  point 
was  merely  whether,  in  view  of  the  circum- 
stance that  the  complainant  was  not  bound 
prior  to  the  filing  of  his  bill,  he  ought  to  be 
allowed  the  equitable  remedy  of  specific  per- 
formance. Treated  from  that  point  of  view, 
the  note  fails  to  bring  out  the  full  weight 
of  authority  in  support  of  the  right  to  spe- 
cific performance  under  such  circumstances, 
which  is  furnished  by  the  cases  that  did  not 
treat  the  lack  of  mutuality  as  a  distinct 
objection  to  the  remedy  of  specific  perform- 
ance, apart  from  the  proper  construction  of 
the  statute  of  frauds,  but  considered  it  sim- 
ply in  its  bearing  on  the  question  of  con 
struction,  and  having  decided,  in  spite  of 
that  objection,  that  the  signing  by  the  de- 
fendant sufficiently  satisfied  the  statute, 
granted  the  relief  of  specific  performance  as 
a  matter  of  course,  without  distinguishing 
particularly  between  legal  and  equitable 
remedies.  For  the  purpose  of  showing  the 
bearing  of  these  cases  on  the  question  as  to 
the  right  to  the  particular  remedy  of  spe- 
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V. 

H.  H.  GOLDSCHMIDT,  Respt. 

(156  Cal.  246,  104  Pac.  451.) 

Specific  performance  ~  statute  of  frauds 
—part  performance. 

1.  Under  a  statute  making  invalid  con- 
tracts within  the  statute  of  frauds  unless  a 
memorandiun  thereof  be  in  writing,  and 
subscribed  by  the  party  to  be  charged,  an 
action  for  specific  performance  cannot  be 
maintained  against  a  vendee  who  did  not 
sign  the  agreement,  although  he  paid  a 
small  portion  of  the  purchase  money,  and 
accepted  a  receipt  therefor. 

Contract  —  mutuality  —  offer    to    per- 
form. 

2.  A  contract  for  the  sale  of  land  is  not 
void  for  lack  of  mutuality  from  the  fact 
that  it  is  not  enforceable  against  the  vendee, 
because  he  did  not  sign  the  memorandum, 
as  required  by  the  statute  of  frauds,  at 
least,  where  the  statute  provides  that  a 
party  who  has  signed  a  written  contract 
may  be  compelled  specifically  to  perform  it, 
though  the  other  party  has  not  signed  it, 
if  the  latter  has  performed  or  offers  to  per- 1 
form  it. 


Pleading   —   complaint   —   statute     of 
frauds  ~  demurrer. 

6.  A  complaint  showing  on  its  face  that 
the  agreement  sued  upon  is  within  the  stat- 
ute of  frauds,  and  fails  to  comply  with  its 
requirements,  is  demurrable. 

(August  31,  1900.) 

* 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  defendant's  favor  in  an  action 
brought  to  compel  specific  performance  of  a 
contract  to  purchase  certain  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  £2.  Gibbon  and  G.  W. 
Crouch,  for  appellant: 

A  contract  in  the  form  of  a  receipt,  signed 
only  by  the  vendor,  or  his  duly  authorized 
agent  for  him,  can  be  specifically  enforced 
against  the  vendee,  who  has  not  signed. 

1  Wharton,  Contr.  §  2j  Easton  v.  Mont- 
gomery, 90  Cal.  307,  25  Am.  St.  Rep.  123, 
27  Pac.  280;  Benson  v.  Shotwell,  87  Cal.  49, 
25  Pac.  249;  Cavanaugh  v.  Casselman,  88 
Cal.  643,  26  Pac.  616;  Joseph  v.  Holt,  37 
Cal.  254;  Rutenberg  v.  Main,  47  Cal.  213; 
Scott  V.  Glenn,  98  Cal.  170,  32  Pao.  983; 
Hubbard  y.  Marshall,  60  Wis.  322,  6  N.  W. 


cific  porformance,  they  are  discriminated  in 
the  subsequent  subdivisions  from  the  cases 
in  which  the  action  was  at  law,  although, 
as  Already  stated,  in  most  of  them  the  form 
of  tiie  remedy  was  not  regarded  as  import- 
ant. 

//.  View  that  "party  to  he  charged**  is 
the  party  sought  to  he  charged  in  the 
suit. 

As  shown  in  the  last  division,  the  cases 
are  practically  unanimous  that  under  a 
statute  requiring  the  contract,  or  note  or 
meraorandum,  to  be  signed  by  the  "party  to 
be  charged,"  or  the  "parties  to  be  cliarged," 
it  is  not  essential  that  both  parties  shall 
sign.  The  great  majority  of  these  cases 
have  apparently  assumed  that  the  only  al- 
ternative was  to  hold  that  the  "party  to  be 
charged"  was  the  party  against  whom  the 
contract  was  sought  to  be  enforced  in  the 
particular  action  or  suit;  and  in  this  view 
of  the  statute  have  met  the  objection  of  lack 
of  mutuality  in  the  way  indicated  in  that 
division.  Comparatively  few  of  them  have 
considered  the  possibility  of  avoiding  tlie 
force  of  that  argument  by  construing  the 
phrase,  "party  to  be  charged,"  to  mean  the 
vendor  or  owner  of  the  property,  as  such, 
and  thus  defeating  the  very  promise  of  the 
argument. 

As  illustrated  by  the  comments  in  Hab- 
>•«  V.  GoLDSCHMiiyr,  on  the  case  of  Scott  v. 
<;lonn,  98  Cal.  168,  32  Pac.  983,  the  occa- 
f^ional  intimation  in  opinions  that  it  is  the 
vendor,  as  snch,  who  must  sign,  are  not  to 
^  too  hastilv  taken  as  authority  for  that 
28  L.R.A.(N.S.)  44 


view,  as  opposed  to  the  view  that  it  is  the 
party  against  whom  the  contract  is  sought 
to  be  enforced,  whether  vendor  or  vendee, 
who  must  have  signed,  since  it  is  often 
practically  unnecessary  to  choose  between 
these  two  doctrines  in  order  to  dispose  of 
the  case  on  the  facts.  This  is  true  where 
na  in  the  cases  cited  in  V.  b,  supra,  the  ac- 
tion or  suit  is  by  the  vendee,  who  did  not 
sign,  against  the  vendor,  who  did.  In  the 
great  majority  of  these  cases,  however,  it  is 
clear  that  the  contract  was  held  enforce- 
able not  because  the  party  who  had  signed 
tlie  contract  was  the  vendor,  but  because  he 
was  the  party  against  whom  the  contract 
was  sought  to  be  enforced  in  the  particular 
actiion  or  suit  in  question.  This  ^s 
made  apparent  in  many  of  the  cases 
of  this  class  by  the  fact  that  the 
court  assumed  that  the  contract  could 
not  have  been  enforced  at  the  instance  of  the 
defendant  in  the  suit,  against  the  plaintiff, 
for  the  reason  that  the  latter  had  not 
signed  the  contract,  and  dealt  with  the  ob- 
jection of  lack  of  mutuality  on  that  as- 
sumption, disposing  of  it  in  the  manner  in- 
dicated in  I.,  supra.  This  sometimes  serves 
to  dissipate  the  apparent  ambiguity  arising 
from  conflicting  statements  on  the  point  in 
the  same  opinion.  Thus,  for  example,  the 
opinion  in  UUsperger  v.  Mever,  217  111.  202, 
2  L.R.A.(N.S.)  221,  76  K.  E.  482,  3  A.  &  E. 
Ann.  Cas.  1032,  declares  at  one  point  that 
it  is  sufficient  if  the  vendor  sign,  but  imme- 
diately quotes  a  text  writer  to  the  cfTect 
that  it  is  sufficient  if  the  instrument  be 
signed  by  the  party  defendant,  whether  he 
be  vendee  or  'vendor.     Since  the  suit  was 
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497;  Gardcis  v.  Kloke,  36  Neb.  493,  64  N. 
W.  834;  Mull  V.  Smith,  132  Mich.  620,  94 
N.  W.  183;  Moore  v.  Chenault,  16  Ky. 'L. 
Rep.  631,  29  S.  W.  140;  Ide  v.  Leiser,  10 
Mont.  6,  24  Am.  St.  Rep.  23,  24  Pac.  695; 
Boehly  v.  Mansing,  62  Misc.  382,  102  N.  Y. 
Supp.  171;  Briggs  v.  Partridge,  64  N.  Y. 
367,  21  Am.  Rep.  617. 

Messrs.  B.  F.  Mull  and  E.  B.  Coil,  for 
respondent : 

The  agreement  is  defective  under  the  stat- 
ute of  frauds,  in  that  it  is  not  signed  by 
the  party  to  be  charged. 

Dupuy  V.  Macleod  (Cal.)  33  Pac.  1116; 
Mizell  V.  BurQctt,  49  N.  C.  (4  Jones,  L.) 
249,  69  Am.  Dec.  746;  Wilson  v.  Miller,  42 
III.  App.  332;  Moore  v.  Powell,  6  Tex.  Civ. 
App.  43,  25  S.  W.  472 ;  Guthrie  v.  Anderson, 
47  Kan.  383,  28  Pac.  1'64;  Willard,  Eq.  Jur. 
p.  267. 

The  memorandum  is  not  sufficient  under 


the  statute  of  frauds,  for  the  reason  tbit 
the  name  of  the  vendor  does  not  appear. 

Clampet  v.  Bells,  39  Minn.  272,  39  N.  W. 
495;  Grafton  v. 'Cummings,  99  U.  S.  IOC, 
25  L.  ed.  368;  Breckinridge  v.  Crocker,  7S 
Cal.  635,  21  Pac.  179;  Meux  v.  Hogue,  91 
Cal,  447,  27  Pac.  744;  McGovern  v.  Hern, 
153  Mass.  308,  10  L.R.A.  815,  25  Am.  St 
Rep.  632,  26  N.  E.  861;  Ross  v.  Allen,  45 
Kan.  231,  10  L.R.A.  839,  26  Pac.  570. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  plaintiff  for 
the  specific  performance  of  a  contract  for 
the  sale  of  realty,  which  contract,  as  plead- 
ed in  the  complaint,  was  evidenced  by  the 
following  written  memorandum  or  receipt: 

Los  Angeles,  Cal.,  Jan.  11,  1907. 
Received  of  H.  H.  Goldschmidt  $100,  part 


against  the  vendor,  who  had  signed,  the  re- 
sult would  be  the  same  in  either  view;  but 
the  fact  that  the  court  assumed  that  the 
contract  could  not  have  been  enforced  by  the 
defendant  against  the  plaintifT,  and  on  that 
assumption  met  and  overruled  the  objec- 
tion of  lack  of  mutuality,  shows  tliat  the 
signing  by  defendant  was  sufficient  to  sus- 
tain the  action,  not  because  he  was  the  vend- 
or, but  because  he  was  the  party  against 
whom  the  contract  was  sought  to  be  en- 
forced. 

Practically  all  the  cases  cited  in  V.  b,  1 
and  2,  infra,  may  therefore  be  regarded  ns 
supporting  the  doctrine  that  the  "party  to 
be  charged,"  or  the  "parties  to  be  charged," 
is  the  party  or  parties  against  whom  the 
contract  is  sought  to  be  enforced,  irrespec- 
tive of  whether  he  is  vendor,  or  vendee. 

Even  stronger  authority,  however,  for 
that  position,  is  furnished  by  the  cases 
cited  in  V.  a,  1  and  2,  infra,  holding  that 
a  vendor  or  owner  of  ^ the  property,  who  did 
not  sign  the  contract,  or  any  note  or  mem- 
orandum thereof,  may  enforce  the  same 
against  the  vendee,  who  did  sign,  and,  upon 
the  other  hand,  by  cases  cited  in  V.  c,  1  and 
2,  infra,  which  deny  the  right  of  the  vend- 
or, who  did  sign  the  contract,  to  enforce 
the  same  against  the  vendee,  who  did  not 
sign,  since  it  is  apparent  that  this  view  is 
necessary  in  order  to  justify  the  results 
reached  in  either  of  those  classes  of  cases, 
and  the  results  in  those  cases  are  therefore 
necessarily  inconsistent  with  the  view  thnt 
the  "party  to  be  charged"  is  the  vendor,  ns 
such  irrespective  of  whether  the  contract 
was  sought  to  be  enforced  by  or  against 
him. 

The  Kentucky  and  Tennessee  cases  cited 
in  V.  c,  ],  upholding  the  right  of  the  vend- 
or in  such  circumstances  to  maintain  the 
suit,  are  opposed  to  the  view  sustained  by 
the  weight  of  authority,  that  the  "party 
to  be  charged"  is  the  party  sought  to  be 
charged  in  the  action  whether  vendor  or 
vendee.  But. the  other  cases  cited  in  that 
28  L.R.A.(N.S.) 


subdivision,  upholding  the  vendor's  right 
to  maintain  the  suit  in  such  circumstances, 
are  not  opposed  to  that  view,  since  they 
were  decided  under  statutes  not  emploving 
the  phrase,  "party  to  be  charged." 

Ordinarily  it  is  the  plaintiff  who  is  seek- 
ing to  enforce  the  contract  against  the  de- 
fendant, so  that  usually  the  use  of  the  term 
"defendant"  as  a  substitute  for  the  phrase, 
"party  against  whom  the  contract  is  sought 
to  be  enforced,"  or  similar  phrases  em- 
ployed in  this  note,  would  answer  all  prac- 
tical  purposes  of  the  case;  but  occasionallT 
the  defendant  seeks  by  cross  bill  or  counter- 
claim to  enforce  the  contract  against  the 
plaintifT,  and  in  that  event  it  is,  of  course, 
the  plaintiff  who,  in  this  view  of  the  stit- 
ute,  must  have  signed.  Hence,  the  use  in 
til  is  note  of  the  descriptive  phrases,  rather 
than  the  term  "defendant,"  to  indicate  the 
party  who  must  have  signed. 

While  most  of  the  courts  have  acted  upon 
the  prevailing  rule  that  the  "party  to  be 
charged"  is  the  party  against  whom  the 
contract  is  sought  to  be  enforced  in  the  par- 
ticular action  or  suit  have  tacitly  assumed 
that  that  is  the  rule,  after  holding  that  it 
is  not  necessary  for  both  parties  to  sign, 
some  of  them  have  given  their  reasons  for 
adopting  that  view  in  opposition  to  the  con- 
trary view,  that  the  party  to/be  charged  is 
the  vendor  or  owner  of  the  property  aa 
such. 

Thus,  in  Heflin  v.  Milton,  69  Ala.  354, 
the  court  said:  "The  words,  spirit,  and 
policy  of  the  statute  cannot  be  met  and  sat- 
isfied, unless  there  is  written  evidence  of 
the  contract  subscribed  by  the  party  to  be 
charged,  the  defendant  in  the  action,  wheth- 
er he  is  the  vendor  or  vendee." 

And  in  Simms  v.  Killian,  34  N  C  (12 
Ired.  L.)  253,  RufHn,  Ch.  J.,  said  that  lbs 
danger  was  as  great  that  a  purchase  at  an 
exorbitant  price  may  by  perjury  be  imposed 
on  one  who  did  not  contract  for  it,  as  that, 
by  a  similar  means,  a  feigned  contract  of 
sale  should  be  estab!ished  against  the  own- 
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payment  on  lot  numbered  3,  block  — ,  Har- 
per's Magnolia  Place.  Terms :  Total  price, 
$5,250;  balance  to  be  paid  as  follows: 
$1,400  cash  on  delivery  of  contract,  less 
$250  discount  as  com.  on  sale,  $1,250  in  six 
months  from  date,  $1,250  twelve  months 
from  date,  $1,250  eighteen  months  from 
date,  and  interest  at  7  per  cent  semiannual- 
ly. This  receipt  is  issued  subject  to  the 
conditions  in  the  regular  form  of  contract 
and  deed  given  for  lots  in  the  here-in-men- 
tioned tract. 
Geo.  C.  Peckham  &  Company, 

By  Geo.  C.  Peckham. 

Plaint i AT  averred  the  tender  to  defendant 
of  the  contract  mentioned  in  the  receipt, 
and  the  due  performance  of  all  of  the  terms 
and  conditions  upon  her  imposed  by  the  con- 
tract, with  defendant's  refusal  to  accept  the 
contract  and  to  pay  the  moneys  due  there- 


under. A  general  demurrer  to  this  com- 
plaint was  interposed  and  sustained.  From 
the  judgment  which  followed  plaintiff  ap- 
peals. 

The  principal  question  presented  upon  the 
appeal  is  whether,  under  the  circumstances 
here  indicated,  a  vendee  who  has  not  signed 
the  contract  of  sale,  and  who  has  done  no 
more  than  pay  $100  upon  the  purchase 
price,  accepting  a  receipt  therefor,  can  be 
compelled  specifically  to  perform.  Appel- 
lant answers  this  question  by  saying  that  un- 
der our  statute  of  frauds  and  the  sections 
of  the  Code  relating  to  specific  performance, 
and  the  decisions  of  this  court,  construing 
the  statute  and  the  Code,  specific  perform- 
ance should  be  decreed.  Respondent  makes 
answer  that  under  our  statute  of  frauds  and 
the  sections  of  the  Code  dealing  with  spe- 
cific performance,  and  the  decisions  of  this 
court,  expounding  the  statute  and  the  Code, 


er  of  the  land.  And  that  statement  is 
quoted  with  approval  in  Hall  v.  Misenheim- 
cr,  137  N.  C.  183,  107  Am.  St.  Rep.  474, 
49  S.  E.  104. 

III.  View  that  **party  to  he  charged**  is 
the  vendor  or  owner,  ae  euch. 

The  view  taken  in  Murray  v.  Crawford 
clearly  opposed  to  the  great  weight  of  au- 
thority, that  the  "party  to  be  charged*'  is 
the  vendor  or  owner  of  the  property,  irre- 
spective of  whether  the  contract  is  sought 
to  be  enforced  by  or  against  him,  is  quite 
consistently  supported  by  the  earlier  de- 
cisions in  Kentucky.  (See  Moore  v.  Che- 
nault,  16  Ky.  L.  Rep.  531,  29  S.  W,  140; 
Lloyd  V.  O'Rear,  22  Ky.  L.  Rep.  1000,  50 
S.  W.  483,  with  the  exception  of  King  v. 
Cheatham,  31  Ky.  L.  Rep.  1176,  104  S.  W. 
75),  where  the  court  said  that  the  "party 
to  be  bound"  is  the  party  sued,  or  him 
af^ainst  whom  it  is  sought  to  enforce  the 
contract.  In  that  case,  however,  the  vendee, 
who  had  signed,  was  seeking  to  enforce  the 
contract  against  the  vendor,  who  had  not; 
and  it  was  clear  that  in  either  view  the  ac- 
tion would  not  lie  under  such  circumstances. 
The  decision,  therefore,  cannot  be  regarded 
ss  opposed  to  the  position  taken  in  the 
other  Kentucky  cases.) 

The  view  that  it  is  the  vendor,  as  such, 
who  must  sign,  is  also  sustained  by  the  Ten- 
nessee cases.  Thus,  in  Frazer  v.  Ford,  2 
Head,  464,  the  court,  in  answering  the  ar- 
gument that,  as  the  action  was  against  the 
vendee,  and  he  signed  the  contract,  that  was 
a  compliance  with  the  statute,  since  the 
vendee  was  the  party  attempted  to  be 
charged,  said:  "This  is  not  the  meaning  of 
the  act  It  means  the  persons  who  sell  the 
land  shall  sign  the  writing, — the  vendor, 
and  not  the  vendee.  Tlie  filing  of  the  hill 
by  all  the  vendors,  with  an  express  ratifica- 
tion of  the  contract  therein,  and  tender  of 
title,  does  not  remedy  the  defect  of  failure  to 
sign  the  writing  by  the  vendor,  as  is  con- 
tended by  counsel.  The  principle  would 
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make  the  contract  binding  on  one  party,  and 
not  on  the  other. — on  the  purchaser,  and  not 
the  seller.  Whereas,  to  make  it  obligatory, 
it  must  be  mutual." 

To  the  same  effect  is  Lee  v.  Cherry,  85 
Tenn.  707,  4  Am.  St.  Rep.  800,  4  S.  W.  835. 

The  declaration  by  the  court  in  Scott  v. 
Glenn,  supra,  that  the  vendor  is  the  party 
to  be  charged,  taken  by  itself,  would  tend 
to  support  this  view,  but  that  statement  is 
explained  away  in  Harper  y.  Goldschmidt, 
which  squarely  holds  in  accordance  with 
the  weight  of  authority,  that  the  party  to 
be  charged  is  not  necessarily  the  vendor  or 
owner  of  the  property,  but  the  party  against 
whom  the  contract  is  sought  to  be  enforced 
whether  vendor  or  vendee. 

The  Mississippi  cases  are  somewhat  am- 
biguous on  this  point.  In  Curtis  v.  Blair, 
2G  Mass.  309,  59  Am.  Dec.  267,  holding  that 
specific  performance  would  lie  at  the  in- 
stance of  the  vendee,  who  did  not  sign, 
against  the  vendor,  who  did  sign,  the  court 
said  that  while  the  letters  in  question,  when 
written,  were  but  propositions  to  sell,  they 
contained  a  description  of  the  land  and  the 
terms,  and  the  moment  the  proposition  was 
accepted  and  the  terms  complied  with  by  the 
other  party,  the  transaction  became  mutual 
as  to  all  rights  and  liabilities  thereunder. 
If  by  the  last  statement  the  court  meant 
that  the  transaction  became  mutual  in  the 
sense  that  it  could  be  enforced  by  the  party 
who  did  sign,  against  the  party  who  did  not, 
it  would  seem  to  be  true  only  upon  the  as- 
sumption that  the  statute  requires  the  eon- 
tract  to  be  signed  by  the  vendor,  as  such, 
rather  than  by  the  party  sought  to  be 
charged. 

In  Johnson  y.  Brook,  31  Miss.  17,  CO  Am. 
Dec.  547,  the  court,  while  holding  that  a 
deed  executed  by  the  vendor,  but  not  deliv- 
ered to  the  vendee,  could  not  be  regarded  as 
a  sufficient  note  or  memorandum  to  satis- 
fy the  statute  of  frauds,  seems  to  have 
placed  the  decision  on  the  ground  of  lack, 
of  delivery;  and  there  is  no  suggestion  that 
the  fact  that  the  vendee  did  not  sign  would 
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no  action  will  lie,  and  the  defendant  is  not 
bound.  That  such  a  contrariety  of  opinion 
should  exist  upon  a  proposition  which 
should  be  well  settled,  not  only  excites  sur- 
prise, but  demands  an  exposition  of  it  re- 
solving all  uncertainty. 

Upon  the  statute  of  frauds,  appellant 
points  out  that  §  1091  of  the  Civil  Code 
reads  as  follows:  ''An  estate  in  real  prop- 
erty, other  than  an  estate  at  will,  or  for  a 
term  not  exceeding  one  year,  can  be  trans- 
ferred only  by  operation  of  law,  or  by  an 
instrument  in  writing,  subscribed  by  the 
party  disposing  of  the  same,  or  by  his  agent 
thereunto  duly  authorized;"  that  §  1971  of 
the  Code  of  Civil  Procedure  prescribes  that 
"no  estate  or  interest  in  real  property,  oth- 
er than  for  leases  for  a  term  not  exceeding 


one  year,  nor  any  trust  or  power  over  or 
concerning  it,  or  in  any  manner  relating 
thereto,  can  be  created,  granted,  assigned, 
surrendered,  or  declared  otherwise  thau  by 
operation  of  law,  or  a. conveyance  or  otlier 
instrument  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  surren- 
dering, or  declaring  the  same,  or  by  his  law- 
ful agent  thereunto  authorized  by  writing." 
From  the  language  of  these  sections  he  ar- 
gues that  when  in  §  1973  of  the  Code  of 
Civil  Procedure,  and  in  §§  1624  and  1741  of 
the  Civil  Code,  it  is  declared  that  contracts 
within  the  statute  of  frauds  are  invalid  on- 
less  they,  or  some  note  or  memorandum  of 
them,  "be  in  writing  and  subscribed  by  the 
party  to  be  charged,  or  by  his  agent,"  the 
"party  to  be  charged"   is  the  vendor,  and 


in  itself  have  been  fatal,  although  it  would 
seem  that  objection  in  itself  would  be  fatal 
except  upon  the  assumption  that  it  is  the 
vendor,  and  not  the  party  against  whom  the 
contract  is  sought  to  be  enforced,  who  must 
eign. 

'  In  Peevey  v.  Haughton,  72  Miss.  918,  4<? 
Am.  St.  Rep.  692,  17  So.  378,  18  So.  357, 
however,  holding  that  specific  performs  nee 
would  lie  at  the  instance  of  the  vendee,  who 
did  not  sign,  against  vendor,  who  did,  it 
seems  to  have  been  assumed  that  the  vendee 
was  not  bound  by  the  contract  until  he  filed 
his  bill  to  enforce  the  same. 

In  Bailey  v.  Leishman,  32  Utah,  123,  89 
Pac.  78,  13  A.  &  E.  Ann.  Cas.  IIIG,  holding 
that  the  purchaser  of  goods,  who  did  not 
sign,  could  maintain  an  action  for  breach 
of  contract  against  the  seller,  who  did  sign, 
the  court  said  that  it  has  often  been  held 
that  the  phrase,  '*party  to  be  charged,"  ap- 
plies to  the  vendor  in  case  of  snle;  and  that 
the  purchaser's  acceptance  of  the  ofTer  made 
it  a  contract  mutually  binding.  Probably, 
however,  the  court  did  not  mean  to  adopt 
the  view  that  it  is  the  vendor,  as  such,  rath- 
er than  the  person  against  whom  the  con- 
tract is  sought  to  be  enforced,  who  must 
sign.  At  Ipust,  the  facts  did  not  call  for  a 
choice  between  th^  two  views. 

IV,  Statutes  not  cniplojfing  the  phrase, 
"party  to  he  charged.** 

Most  of  the  states  originally  adopted  the 
4th  section  of  the  original  statute  of  frauds 
and  perjuries,  which  required  a  contract  for 
the  sale  of  real  property,  or  some  note  or 
memorandum,  to  be  signed  by  the  "party 
to  be  charged."  The  4th  section,  however, 
was  never  adopted  in  Pennsylvania.  That 
state,  however,  did  adopt  the  3d  section, 
which,  in  effect,  provided  that  no  lease,  es- 
tate, or  interest  in  lands  should  be  assigned, 
granted,  or  surrendered  unless  by  deed  or 
note  in  writing,  "signed  by  the  party  so  as- 
signing, granting,  or  surrendering  the 
same."  And  this  provision  was  held  appli- 
cable to  equitable  as  well  as  legal  interests. 
(Wilson  V.  Clarke,  1  Watts  &  S.  554.) 

It  would  seem  that  under  the  terms  of 
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this  statute  there  would  be  no  room  for  the 
contention  that  the  contract  must  be  signed 
by  both  parties,  and  it  has  been  expressly 
held  that  signing  by  both  is  not  necessary. 
Lowry  v.  MehafTy,  10  Watts,  387;  Simpeon 
V.  Breckenridge,  32  Pa.  287 ;  Cadwalader  t. 
App.  81  Pa.  104;  Everhart  v.  Dolph,  133 
Pa.  628,  19  Atl.  431;  Witman  v.  Reading, 
191  Pa.  140,  43  Atl.  140;  and  Brodhead  v. 
Reinbold,  200  Pa.  618,  86  Am.  St  Rep.  735. 
60  Atl.  229. 

The  4  th  section  of  the  original  statute 
was  originally  adopted  in  New  York,  but  by 
the  Revision  of  1830-  a  new  provision  was 
substituted  to  the  effect  that  a  contract  for 
the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  any  real  property,  or 
an  interest  therein,  is  void  unless  the  eon- 
tract,  or  some  note  or  memorandiun  there- 
of, be  in  writing,  subscribed  by  the  "Iesst)r 
or  grantor,"  or  by  his  lawfully  authorized 
agent. 

And  in  a  number  of  other  states  provi- 
sions which  in  terms  require  the  contract  for 
the  sale  or  leasing  of  real  property  to  be 
signed  by  the  person  by  whom  the  sale  or 
lease  is  to  be  made  have  been  substituted 
for  the  original  provision. 

Under  these  forms  of  the  statute,  as  well 
as  under  the  Pennsylvania  form,  it  seems 
clear  that  signing  by  both  parties  is  nnt 
necessary,  and  as  shown  by  cases  cited 
in  subsequent  divisions  in  this  note,  it  is  so 
held  when  the  question  directly  arises.  In- 
deed, under  these  forms  of  the  statute  there 
would  seem  to  be  no  basis  or  premise  what- 
ever for  the  argument,  bas^  on  lack  of 
mutuality,  so  frequently,  though  unsuccess- 
fully, urged  under  statutes  requiring  sijjn- 
ing  by  the  "party  to  be  charged,"  against 
the  right  of  the  party  who  did  not  sign  to 
enforce  the  contract  against  the  party  who 
did  sign.  Curiously  enough,  however,  in 
cases  arising  under  these  changed  forms  of 
the  statute,  where  the  vendee  who  did  not 
sign  sought  to  enforce  the  contract  against 
the  vendor  or  owner  who  did  sign,  the 
courts  have  frequently  invoked  the  reason- 
ing employed  in  the  cases  arising  under  the 
old  forms  of  statute  (i.  e.,  those  employing 
the  phrases  "party  to  be  charged"  or  "par- 
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not  the  vendee.  And  it  is  said  that  such 
U  the  construction  put  upon  the  statute  in 
this  state  by  the  cases  of  Joseph  v.  Holt,  37 
Cal  254,  Rutenberg  v.  Main,  47  Cal.  213, 
and  Scott  v.  Gl^m,  98  Cal.  170,  32  Pac. 
983;  wbile  elsewhere  this  construction  re- 
ceives support,  as  in  Wisconsin  (Hubbard 
T.  Marshall,  60  Wis.  322,  6  N.  W.  497 ) ; 
in  Nebraska  (Gardels  v.  Kloke,  36  Neb.  493, 
54  y.  W.  834) ;  in  Michigan  (Mull  v.  Smith, 
132  Mich.  620,  94  N.  W.  183) ;  in  Montana 
tide  V.  Leiser,  10  Mont.  5,  24  Am.  St;  Rep. 
17,  24  Pac.  695) ;  and  in  New  York  (Boeh- 
ly  T.  Mansing,  52  Misc.  382, 102  N.  Y.  Supp. 
171). 

Upon  the  proposition  that  specific  per- 
fonnance  is  a  road  open  to  the  vendor  under 
the  circumstances  here  presented,  it  is  said 


that  the  vendee  who  has  not  signed  may 
prosecute  such  an  action  against  the  vend- 
or who  has  signed.  This  being  admitted, 
reference  is  made  to  §  3386  of  the  Civil 
Code,  which  declares  that  "neither  party 
to  an  obligation  can  be  compelled  specifical- 
ly to  perform  it,  unless  the  other  party 
thereto  has  performed,  or  is  compellable 
specifically  to  perform,  everything  to  which 
the  former  is  entitled  under  the  same  obli- 
gation, either  completely  or  nearly  so,  to- 
gether with  full  compensation  for  any  want 
of  entire  performance;"  and  to  such  authori- 
ties as  Wharton  on  Contracts,  where  (vol. 
1,  §  2)  it  is  said:  "The  parties  to  a  con- 
tract, therefore,  must  both  be  bound ;"  and 
the  language  of  our  adjudications,  such  as 
that  in  Doe  v.  Culverwell,  35  Cal.  295,  where 


ties  to  be  charged")  to  meet  the  objection 
of  lack  of  mutuality;  thus  apparently  im- 
plying that  the  contract  could  not  have  been 
enforced  in  a  suit  by  the  vendor  who  did 
sign,  against  the  vendee  who  did  not.  (See 
Gartrell  v.  Stafford,  12  Neb.  545,  41  Am. 
Rep.  707,  11  N.  W.  732;  Robinson  v. 
Cheney,  17  Neb.  673,  24  N.  W.  378;  Gardels 
V.  Kloke,  36  Neb.  493,  54  N.  W.  834 ;  Wor- 
rall  v.  Munn,  5  N.  Y.  229,  55  Am.  Dec.  330; 
Pettibone  v.  Moore,  75  Hun,  461,  27  N.  Y. 
Supp.  455;  Cheney  v.  Cook,  7  Wis.  413; 
Lowber  v.  Connit,  30  Wis.  176.) 

Although  on  its  face  M'Crea  v.  Purmort, 
16  Wend.  460,  30  Am.  Dec.  103,  having 
been  decided  after  the  change  of  the  stat- 
ute by  the  Revision  of  1831,  would  seem  to 
be  subject  to  the  same  comment,  the  contract 
in  that  case  was  made  prior  to  the  change 
of  statute,  and  the  court  probably  assumed 
that  it  would  be  governed  by  the  statute 
in  force  at  the  time  it  was  made. 
^  In  Parrish  v.  Koons,  1  Pars.  Sel.  Eq.  Cas. 
T9,  the  court,  on  the  authority  of  Chief 
Justice  Gibson's  dictum  in  Wilson  v. 
narke,  1  Watts  &  S.  654,  supra,  actually 
lield  that  specific  performance  would  not 
lie  at  the  instance  of  the  vendee,  who  did 
not  sign,  against  the  vendor,  who  did,  al- 
though, as  above  shown,  the  provision  of 
the  Pennsylvania  statute  is  not  that  the 
<^ntract  should  be  signed  by  the  "party  to 
l>e  charged,"  but  that  it  must. be  signed  by 
the  party  granting  the  interest  in  the  land. 

Although,  as  already  stated,  the  dictum 
of  the  chief  justice  on  this  point  is  clearly 
opposed  to  the  overwhelming  weiglit  of  au- 
thority even  in  those  jurisdictions  in  which 
the  requirement  of  the  statute  is  that  the 
<*ontract  must  be  signed  by  the  "party  to  be 
charged"  or  "parties  to  be  charged,"  there 
is  under  that  form  of  the  statute  a  basis 
or  premise  for  the  objection  of  lack  of  mu- 
tuality, since  it  is  conceded  that  the  party 
who  did  sign  could  not  have  enforced  the 
contract  against  the  party  who  did  not. 
There  would  seem,  however,  to  be  no  basis 
or  premise  whatever  for  the  objection  under 
the  Pennsylvania  statute,  since,  if  the  con- 
tract, as  iXKiuired  by  that  statute,  be  signed 
by  the  partv  transferring  the  interest,  there  I 
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would  seem  to  be  no  reason  why  it  should 
not  be  enforced  by,  as  well  as  against,  him; 
and  in  that  view  the  objection  of  want  of 
mutuality  altogether  disappears.  As  a  mat- 
ter of  fact,  in  the  Wilson  Case  the  contract 
was  not  signed  by  either  party;  and  it  is 
doubtful  whether  the  chief  justice  intended 
his  animadversions  on  the  doctrine  that  tlie 
party  who  does  not  sign  may  enforce  spe- 
cific performance  against  the  party  who  does 
sign,  to  apply  to  cases  arising  under  the 
Pennsylvania  statute.  That  he  did  not  so 
intend  is  apparently  indicated  by  the  fact 
that,  after  remarking  that  Chancellor  Kent 
was  reluctantly  obliged  to  concede  that  the 
doctrine  was  established  by  weight  of  au- 
thority. Chief  Justice  Gibson  added:  "But 
we  are  able  to  escape  it  by  the  fact  that 
this  section  (4th  section  of  the  original 
statute  of  frauds)  has  been  omitted  in  the 
statute  of  Pennsylvania." 

As  shown  in  subsequent  divisions  in  this 
note,  the  latter  PennsylvaniM.  cases  have  fre- 

?[uently  recognized  that  it  is  not  necessar^^ 
or  both  parties  to  sign  the  contract,  and  in 
one  or  two  instances  have  expressly  held 
that  specific  performance  would  lie  at  the 
instance  of  the  vendee  who  did  not  sign, 
against  the  vendor  who  did  sign. 

Some  of  the  cases  decided  under  these 
changed  forms  of  statutes  have  expressly 
stated,  what  but  for  the  confusion  created 
by  the  cases  just  referred  to  would  scarcely 
seem  to  require  express  statement,  that  the 
signing  by  the  vendor  or  owner  is  sufficient 
to  render  the  contract  enforceable  by  either 
party  against  the  other. 

Thus,  in  Ide  v.  Leiser,  10  Mont.  5,  24  Am. 
St.  Rep.  17,  24  Pac.  695  (a  suit  by  the  vend- 
ee, who  did  not  sign,  against  the  vendor, 
who  did,  for  specific  performance),  the 
court,  in  reply  to  the  argument  that  the 
contract  could  not  have  been  enforced 
against  plaintiff  if  he  had  been  the  party 
sought  to  be  charged,  as  he  had  not  signed, 
and  therefore  it  could  not  be  urged  against 
the  defendant,  said  that  the  statute  does 
not  require  the  writing  to  be  signed  by  the 
party  to  be  charged,  but  only  by  the  party 
by  whom  the  sale  is  made. 

So,  in  Boehly  y.  Mansing,  52  Misc.  382, 
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the  well-established  principle  is  enunciated 
that,  "to  be  obligatory  on  either  party,  a 
contract  must  be  mutual  and  reciprocal  in 
its  obligations/'  Upon  these  principles,  it 
is  argued  that,  as  the  contract  is  admitted 
to  be  enforceable  against  the  vendor,  and  as 
it  could  not  be  so  enforceable  without  mu- 
tuality of  obligation,  it  must  be  equally  en- 
forceable against  the  vendee. 

The  English  statute  of  frauds  and  per- 
juries of  Charles  II.,  to  which  the  similar 
statutes  of  all  our  states  owe  their  origin, 
used  the  phrase,  "party  to  be  charged,"  in 
precisely  the  same  manner  and  to  the  same 
effect  as  it  is  now  used  in  our  sections  of 
the  Code.  A  glance  at  the  English  cases 
will  establish  that  the  "party  to  be  charged" 
did  not  mean  the  vendor,  nor  yet  the  ven- 


dee, but  it  meant  the  person  charged  in  court 
with  the  performance  of  the  obligation,— the 
party  defendant.  1  Sugden,  Vendors,  ehap. 
4,  §  3,  H  2 ;  Thornton  y.  Kempster,  5  Taunt. 
786;  Allen  v.  Bennet,  3  Taunt.  169;  SetoD 
V.  Slade,  7  Ves.  Jr.  265.  It  was  Dot  the 
vendor  alone  whom  the  statute  of  frtuds 
and  perjuries  sought  to  protect,  but  the  Ten- 
dee  equally.  For,  as  is  well  said  by  Ruffin, 
Ch.  J.,  speaking  for  the  supreme  court  of 
North  Carolina:  "The  danger  seems  as 
great  that  a  purchase  at  an  exorbitant  price 
may  by  perjury  be  imposed  on  one  who  did 
not  contract  for  it,  as  that  by  some  means 
a  feigned  contract  of  sale  should  be  estab- 
lished against  the  owner  of  the  land.  Hence 
the  act  in  terms  avoids  entirely  every  con- 
tract of  which  the  sale  of  land  is  the  sub- 


102  N.  Y.  Supp.  171,  the  court  said  that  if 
the  owner  of  the  land  signs  the  contract,  or 
note  or  memorandum,  so  as  to  satisfy  the 
statute  of  frauds,  and  the  purchaser  un- 
reservedly agrees  to  take  the  property  and 
pay  the  purchase  price,  although  his  accept- 
ance is  expressed  by  word  of  mouth,  the 
contract  is  mutually  obligatory,  and  can  be 
enforced  by  either  party. 

And  in  Mull  v.  Smith,  132  Mich.  618,  04 
N.  W.  183,  the  court  expressly  declares 
that  under  the  statute  requiring  the  con- 
tract to  be  signed  by  the  vendor,  if  he  does 
flign  it,  it  is  valid  against  both.  And  it 
"ivill  be  observed  by  referring  to  V.  c,  infra, 
ihat  when  the  situation  has  been  presented, 
Ihe  courts,  under  statutes  in  this  form,  have 
held  the  contract  enforceable  at  the  instance 
4>f  the  vendor  who  did  sign,  against  the 
sendee  who  did  not. 

These  decisions  directly  on  the  point 
clearly  outweigh  any  inference  against  the 
right  of  the  vendor  who  has  signed  the  con- 
tract under  a  statute  requiring  the  contract 
to  be  signed  by  the  vendor  or  person  by 
whom  the  sale  is  to  be  made,  to  enforce  the 
same  against  the  vendee  who  has  not  signed, 
that  might  otherwise  be  drawn  from  the 
apparent  assumption  by  the  cases  above  cit- 
ed, in  meeting  the  objection  of  lack  of  mu- 
tuality, that  the  vendor  could  not  have  en- 
forced the  contract  against  the  vendee,  for 
the  reason  that  the  latter  did  not  sign. 
That  assumption  is  not  only  contrary  to  the 
clear  implication  of  the  statute,  but  also 
to  the  decisions  in  the  cases  in  which  the 
point  was  presented  for  decision. 

F.  Who  may  enforce  contract. 

0.  Vendor  who  did  not  sign  against  ven- 
dee who  did. 

X.  Contracts  as  to  real  property. 

It  logically  follows  from  the  rule,  estab- 
lished by  the  great  weight  of  authority  that 
the  "party  to  be  charged"  is  the  party 
sought  to  be  charged  with  the  contract  in 
the  particular  action  or  suit  in  question, 
whether  he  be  the  vendor  or  vendee,  that 
28  L.R.A.(N.S.) 


the  vendor  or  owner  who  does  not  sign  mny 
nevertheless  enforce  the  same  against  the 
vendee  who  does  sign;  and  so  it  has  been 
Specifically  held  or  recognized,  under  a 
statute  in  form  requiring  the  contract  or 
note  or  memorandum  to  be  signed  by  the 
"party  to  be  charged,"  that  the  vendor  or 
owner  who  has  not  signed  may  enforce  spe- 
cilic  performance  against  the  vendee  or  oth- 
er party  who  has  signed.  Hodges  v.  Kow- 
ing,  68  Conn.  12,  7  L.R.A.  87,  18  Atl.  979; 
Old  Colony  R.  Corp.  v.  Evans,  6  Gray,  25, 
66  Am.  Dec.  394;  Dresel  v.  Jordan,  104 
Mass.  407;  Ivory  v.  Murphy,  36  Mo.  534; 
Marqueze  v.  Caldwell,  48  Miss.  23  (overrul- 
ling  intimations  to  contrary  in  Lee  v.  Do- 
zier,  40  Miss.  481 )  Hunter  v.  Seton,  7  Vm. 
Jr.  266 ;  Butcher  v.  Nash,  61  L.  T.  N.  S.  72. 

$o,  under  a  statute  in  that  form,  it  has 
been  held  or  declared  that  an  action  at  law 
may  be  maintained  by  the  vendor  or  owner 
who  did  not  sign  a  contract  relating  to  real 
property,  against  the  vendee  or  other  party 
who  did  sign.  Oliver  y.  Alabama  Gold  L 
Ins.  Co.  82  Ala.  417,  2  So.  445  (action  for 
rent)  ;  Byers  v.  Aiken,  5  Ark.  419  (action 
for  purchase  price) ;  Drennen  v.  Boyer,  5 
Ark.  497;  Browning  v.  Walbrun,  45  Mo. 
477  (action  for  breach  of  agreement  to  ac- 
cept premises  and  pay  rent)  ;  Booklovcrs' 
Library  v.  Bogigian,  193  Mass.  444,  79  N- 
E.  769  (action  to  recover  damapes  for 
breach  of  contract  to  take  a  lease  of  premi- 
ses) ;  Crutchfield  v.  Donathon,  49  Tex.  091, 
30  Am.  Rep.  112  {obiter) ;  Anderson  t. 
Tinsley  (Tex.  Civ.  App.)  28  S.  W.  121  (ac- 
tion for  damages  for  breach  of  contract  to 
Purchase  land ) ;  Laythoarp  v.  Bryant,  2 
ling.  N.  C.  736  (action  for  damages  for  re- 
fusal to  pay  for  leasehold  premises). 

In  Vyers  v.  Aiken  and  Drennen  v.  Borer, 
supra,  the  actions  were  on  bonds  given  for 
the  purchase  price,  and  the  decisions  p*r- 
liaps  rest  on  the  ground  that  the  defendant 
in  such  an  action  cannot  avail  himself  of 
the  statute  of  frauds,  rather  than  on  the 
ground  that  the  statute  is  satisfied  if  the 
party  against  whom  the  contract  is  sought 
to  be  enforced  has  signed. 

In  Oliver  v.  Alabama  Gold  L.  Ins.  Co.  su- 
pra, the  action  was  upon  a  promissory  note 
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ject,  in  respect  of  a  party — ^that  is,  either 
party — ^who  does  not  charge  himself  by  his 
signature  to  it,  after  it  has  been  reduced 
to  writing."  Simms  v.  Killian,  34  N.  C. 
(12  Ired.  L.)    252. 

In  1830  the  state  of  New  York  changed 
the  language  of  the  English  statute,  and 
enacted  the  following:  "A  contract  for  the 
leasing  for  a  longer  period  than  one  year, 
or  for  the  sale  of  any  real  property,  or  an 
interest  therein,  is  void  unless  the  contract 
or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration  in  writing,  be 
subscribed  by  the  lessor  or  grantor,  or  by 
his  lawfully  authorized  agent."  In  1850 
the  state  of  California  passed  an  act  con- 
cerning fraudulent  conveyances  and  con- 
tracts (Stat.  1850,  chap.  114,  p.  267,  §  8), 


which  declared:  "Every  contract  for  the 
leasing  for  a  longer  period  than  one  year, 
or  for  the  sale  of  any  lands,  or  any  in- 
terest in  lands,  shall  be  void,  unless  tlie 
contract,  or  some  note  or  memorandum 
thereof  expressing  the  consideration,  bo  in 
writing,  and  be-  subscribed  by  the  party 
by  whom  the  lease  or  sale  is  to  be  made." 
This  was  an  express  and  admitted  adapta- 
tion of  the  New  York  statute.  In  turn,  a 
similar  statute  was  adopted  by  the  states  of 
Wisconsin,  Nebraska,  Michigan,  and  Mon- 
tana,— ^all  of  the  states  upon  whose  de- 
cisions appellant  leans  to  support  his  con- 
tention. It  must  be  apparent  that  the  Ian- 
gauge  of  the  courts  in  construing  a  statute 
which  requires  only  that  the  contract  shall 
be  signed  by  the  vendor  can  have  no  weight, 


for  rent,  given  by  defendant,  but  the  court 
seems  to  treat  the  question  the  same  as  if 
the  action  had  been  to  enforce  a  contract  in 
relation  to  real  property,  and  the  decision 
is  referred  to  the  doctrine  that  only  the 
party  sought  to  be  charged  need  sign. 

As  pointed  out  in  IV.,  supra,  some  of  the 
states,  while  preserving  the  language  of  the 
17th  section  of  the  original  statute  without 
substantial  modification,  have  entirely 
changed  the  4th  section  in  relation  to  con- 
tracts in  regard  to  real  property,  and  have 
substituted  in  place  of  the  requirement  that 
a  contract,  or  note  or  memorandum  thereof, 
shall  be  signed  by  the  "party  to  be  charged," 
an  express  requirement  that  the  contract 
shall  be  signed  by  the  owner  of  the  property, 
or  by  the  party  by  whom  the  sale  is  to  be 
made.  This  change  was  made  in  New  York 
by  the  Revision  of  1831,  and  the  example  of 
New  York  in  that  respect  has  been  followed 
in  some  other  states.  Under  this  form  of 
statute  it  '^as  been  expressly  held  that  the 
vendor  or  .^wner  of  the  property  who  has 
not  signed  cannot  maintain  an  action  there- 
on against  the  vendee  or  other  parl^  who 
lias  signed.  Maynard  v.  Brown,  41  Mich. 
298,  2  N.  W.  30;  McWhorter  v.  McMahan, 
10  Paige,  386;  Champlin  v.  Parish,  11  Paige, 
405;  Miller  v.  Pellptier,  4  Edw.  Ch.  102; 
I>jBeerski  v.  Paige,  47  Barb.  172,  affirmed 
in  36  N.  Y.  537;  Laughran  v.  Smith,  75  N. 
Y.  205. 

The  same  result  clearly  follows  under  a 
statute  which  in  terms  requires  the  con- 
tract, or  note  or  memorandum  thereof,  to  be 
signed  by  the  "party  to  be  charged,"  if,  as 
in  Kentucky  and  Tennessee,  that  phrase  is 
by  judicial  construction  deemed  to  mean  the 
vendor  or  owner  of  the  property,  as  such,  ir- 
respective of  whether  the  contract  is  sought 
to  be  enforced  by  or  against  him.  There 
seems  to  be  no  case  in  Kentucky  in  which 
this  precise  situation  has  been  presented; 
l*nt  in  Frazer  v.  Ford,  2  Head.  464,  the  view 
that  the  "party  to  be  charged"  is  the  vendor 
or  owner  of  the  property,  as  such,  irrespec- 
tive of  whether  the  contract  is  sought  to  be 
enforced  by  or  against  him,  was  specifically 
•pplied  by  denying  the  right  of  the  vendors, 
some  of  whom  had  not  signed  the  contract, 
28  LR.A.(N.8.) 


to  maintain  a  suit  for  specific  performance 
of  a  contract  for  the  sale  of  real  property, 
against  the  vendee,  who  had  signed. 

2.  Contracts  for  sale  of  goods. 

Under  the  rule  that  the  phrase,  "party 
to  be  charged,"  or  "parties  to  be  charged," 
means  the  party  or  parties  sought  to  be 
charged  in  the  suit,  it  has  been  specifically 
held  or  declared  that  a  contract  for  the  sale 
of  chattels  within  the  statute  of  frauds 
may  be  enforced  by  the  seller  who  did  not 
sign  against  the  purchaser  who  did  sign.  In 
Re  Neff,  ante,  349,  84  C.  C.  A.  561,  157 
Fed.  57;  Schaefer  v.  Whitman  (Iowa)  124 
N.  W.  763  (obiter);  Barstow  v.  Gray,  3 
Me.  409;  J.  I.  Case  Threshing  Mach.  Co.  v. 
Smith,  16  Or.  381,  18  Pac.  641  {obiter); 
Wemple  v.  Knopf,  15  Minn.  440,  Gil.  355,  2 
Am.  Rep.  147;  Kessler  v.  Smith,  42  Minn. 
494,  44  N.  W.  794;  Cunningham  v.  Wil- 
liams, 43  Mo.  App.  629;  Clason  v.  Bailey, 
14  Johns.  485  {obiter)  ;  Mason  v.  Decker, 
72  N.  Y.  595,  28  Am.  Rep.  190;  Penniman 
V.  Hartshorn,  13  Mass.  87;  Egerton  v.  Mat- 
hews, 6  East,  307.  See  Dykers  v.  Town- 
send,  24  N.  Y.  57,  supra. 

In  Mcllroy  v.  Richards,  148  Mich.  604, 
112  N.  W.  489,  however,  a  contract  signed 
by  defendant  only,  and  not  to  be  performed 
within  one  year,  whereby  he  agreed  to  pur- 
chase certain  shares  of  stock,  was  held  bad 
under  the  statute  of  frauds,  and  insufficient 
to  sustain  an  action,  because  not  signed  by 
the  plaintiflf.  The  court  relied  on  Wilkin- 
son V.  Heavenrich,  58  Mich.  574,  55  Am. 
Rep.  708,  26  N.  W.  139.  This  case  is  clear- 
ly opposed  to  the  weight  of  authority. 

Some  of  the  cases  sustaining  the  right  of 
the  seller  under  these  circumstances  may 
have  been  decided  under  a  form  of  statute 
employing  the  phrase,  "party  to  he 
charged,"  rather  than  the  phrase,  "parties 
to  be  charged,"  as  employed  in  the  17th  sec- 
tion of  the  original  statute  of  frauds  and 
perjuries  in  relation  to  goods,  wares,  and 
merchandise.  But,  as  shown  in  I.,  supra, 
the  courts  are  practically  agreed  that  no 
distinction  can  be  based  on  the  difference  of 
the  language  in  this  respect. 
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either  by  way  of  reasoning  or  authority,  in 
a  case  where  a  statute  requires  that  the 
contract  must  be  signed  by  the  party  to 
be  charged.  Such  is  the  situation  touching 
the  last  two  of  the  cases  from  this  state, 
relied  upon  by  appellant.  Joseph  v.  Holt, 
supra,  was  decided  under  the  law  expressed 
in  the  Statutes  of  1850.  Its  language  is: 
"To  take  a  contract  for  the  sale  of  land  out 
of  the  statute  of  frauds,  a  mere  note  or 
memorandum  in  writing,  subscribed  by  the 
vendor  or  his  agent,  containing  the  names 
of  the  parties  and  a  summary  statement 
of  the  terms  of  the  sale,  ...  is  all  that 
is  required."  This  language  is  strictly  true 
with  reference  to  the  statute  as  it  then 
stood.  So,  in  Rutenberg  v.  Main,  supra,  tlie 
same  remark  is  applicable    to    the    court's 


language  when  it  states:  'The  statute  only 
requires  that  the  memorandum  of  sale  of 
real  property  shall  be  signed  by  the  vend- 
or or  his  agent.  Act  concerning  frandaieiit 
conveyances,  §§8,  9." 

As  an  essential  of  every  contract  there 
must  be  an  agreement  and  meeting  of 
minds.  Thus,  the  agreement  must  precede 
the  signature  to  the  contract,  however 
speedily  thereafter  such  signature  may  fol- 
low. Before  the  statute  of  frauds,  an  oral 
agreement  could  be  proved  against  either 
party.  The  statute  of  frauds  in  no  way  in- 
terfered, or  attempted  to  interfere,  with  the 
antecedent  oral  agreement,  but,  in  elTect, 
declared  a  rule  of  evidence  that  such 
agreement  could  not  be  proved  unless  the 
essentials  of  it  had  been  reduced  to  writ- 


These  .cases  doubtless  assume  that  the 
contract  was  not  mutual  in  the  sense  that 
an  action  could  have  been  maintained  there- 
on by  .the  purchaser  who  did  sigif,  against 
the  seller  who  did  not. 

But  in  Ames  v.  Moir,  130  111.  582,  22  N. 
E.  635,  the  court  said  that  where  the  sell- 
ers of  goods  accepted  a  written  contract 
signed  by  the  purchaser  as  a  contract,  they 
become  bound  by  its  terms  and  conditions 
as  completely  as  if  they  had  in  form  signed 
the  paper.  The  action  in  this  case,  however, 
was  by  the  sellers,  who  did  not  sign  the  con- 
tract, against  the  purchasers,  who  did,  to 
recover  the  purchase  price,  and  the  state- 
ment of  the  court  was  made  in  considering 
the  question  whether  the  action  was  one 
founded  upon  a  written  contract  within  the 
statute  of  limitations. 

d.  Vendee   who    did    not   sign    againat 
vendor  who  did, 

1.  Contracts  as  to  real  property • 

Since,  as  stated  in  I.,  supra,  it  is  no^  es- 
tablished beyond  question  that  a  statute 
providing  that  a  contract,  or  note  or  mem- 
orandum thereof,  must  be  signed  by  the 
"party  to  be  charged**  or  "parties  to  be 
charged,*'  does  not  require  signing  by  both 
parties,  it  is  clear  that  a  vendee,  or  other 
party,  who  contracts  with  the  owner  of 
land,  in  relation  thereto,  may,  if  the  latter 
has  signed,  maintain  a  suit  for  specific  per- 
formance, although  he  himself  did  not  sign. 
Moses  V.  McClain,  82  Ala.  370,  2  So.  741; 
Ross  V.  Parks,  93  Ala.  153,  H  L.R.A.  148, 
30  Am.  St.  Rep.  47,  8  So.  368 ;  Vance  v.  New- 
man, 72  Ark.  359,  105  Am.  St.  Rep.  42,  80 
S.  W.  574;  Farwell  v.  Lowther,  18  111.  252; 
Esmay  v.  Gorton,  18  III.  483;  Perkins  v. 
Hadsell,  60  111.  216;  Estes  v.  Furlong,  59 
111.  298;  Gradle  v.  Warner,  140  111.  123, 
29  N.  E.  1118;  Fortham  v.  Deters,  200 
111.  159,  99  Am.  St.  Rep.  146,  69  N.  E.  97; 
Ullsperger  v.  Meyer,  217  111.  262,  2  L.R.A. 
(N.S.)  221,  75  N.  E.  482,  3  A.  &  E.  Ann. 
Cas.  1032;  Barickman  v.  Kuykendall,  6 
Blackf.  21  (impliedly)  ;  Burke  v.  Mead,  159 
Ind.  252,  64  N.  E.  880;  Breen  v.  Mayne,  141 
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Iowa,  399,  118  N.  W.  441;  Becker  v.  Mason, 
30  Kan.  697,  2  Pac.  850  (obiter);  Ross  v. 
Allen,  45  Kan.  23i  10  L.R.A.  835,  25  Pac 
570;  ITewton  v.  Lyon,  62  Kan.  300,  62  Pac. 
1000;  Engler  v.  Garrett,  100  Md.  387,  50 
Atl.  648;  Slater  v.  Smith,  117  Mass.  90; 
Howe  V.  Watson,  179  Mass.  30,  60  X.  E. 
415;  Peevey  v.  Haughton,  72  Miss.  918,  48 
Am.  St.  Rep.  592,.  17  So.  378,  18  So.  357; 
Mastin  v.  Grimes,  88  Mo.  478;  Houghwori 
V.  Boisaubin,  18  N.  J.  Eq.  315;  Richard*  v. 
Green,  23  N.  J.  Eq.  536;  Stengel  v.  Sar- 
geant,  74  N.  J.  Eq.  70,  68  Atl.  1106;  Charl- 
ton V.  Columbia  Real  Estate  Co.  67  N.  J. 
Eq.  629,  69  L.R.A.  394,   110  Am.  St  Bep. 

495,  60  Atl.  192,  3  A.  &  E.  Ann.  Cas.  40i; 
Durham  Consol.  Land  &  Improv.  Co.  v. 
Guthrie,  116  N.  C.  381,  21  S.  E.  952  (by 
implication);  Dennis  Simmons  Lumber  Co. 
V.  Corey,  140  N.  C.  462,  6  L.R.A.(N.S.) 
468,  53  S.  E.  300;  Davis  v.  Martin,  146  N. 
C.  281,  59  S.  E.  700;  Thayer  v.  Luce,  22 
Ohio  St.  02;  Flegel  v.  Dowling,  64  Or.  40, 
102  Pac.  178;  Ives  v.  Hazard,  4  R.  I.  U, 
67  Am.  Dec.  500 ;  Church  of  Advent  v.  Far- 
row, ^  Rich.  Eq.  378;  Sams  v.  Fripp,  10 
Rich.   Eq.   447;    Peay   v.   Seigler,  <8  S.  C. 

496,  69  Am.  St.  Rep.  731,  26  S.  E.  885  (im- 
pliedly) ;  McPherson  v.  Fargo,  10  S.  D.  fill, 
60  Am.  St.  Rep.  723,  74  N.  W.  1057;  Mor- 
ris V.  Gaines,  82  Tex.  255,  17  S.  W.  638; 
Dyer  v.  Winston,  33  Tex.  Civ.  ..pp.  412,  77 
S.  W.  227  (impliedly) ;  Western  Timber  Co, 
V.  Kalama  River  Lumber  Co.  42  Wash,  fi'30, 
6  L.R.A.(N.S.)  397,  114  Am.  St.  Rep.  137, 
85  Pac.  338,  7  A.  &  E.  Ann.  Cas.  667;  Men 
ongah  Coal  &  Coke  Co.  v.  Fleming,  42  W. 
Va.  638,  26  S.  E.  201;  Fowle  v.  Freeman, 
9  Ves.  Jr.  351 ;  Martin  v.  Mitchell,  2  Jac 
&  W.  413;  Dowell  v.  Dew,  1  Youiige  4  C. 
Ch.  Cas.  346;  Backhouse  v.  Mohnn,  3 
Swanst.  434,  note;  Field  v.  Boland,  1  Druir 
&  Walsh,  37.  (But  see  I.,  supra,  as  to  spe- 
cific performance  viewed  as  a  matter  of  dis- 
cretion.) 

In  Shirley  v.  Shirley,  7  Blackf.  452,  it 
was  held  that  the  vendee,  who  did  not  sign* 
could  maintain  a  suit  against  the  vendor, 
who   did,   to  enforce   a  vendee's  lien. 

And  in  Trulock  v.  Parse,  83  Ark.  149,  11 
L.R.A.(N.S.)  924,  103  S.  W.  166,  where  de- 
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ihg,  and  signed  by  the  party  to  be  charged. 
By  the  English  statute,  the  party  to  be 
charged  was  either  of  the  parties  against 
whom  enforcement  of  the  contract  was 
sought;  but  by  the  statute  of  California, 
until  the  reversion  to  the  English  statute, 
which  took  place  in  1873-74,  and  by  the 
statutes  of  New  York,  Wisconsin,  and  the 
other  states  whose  law  in  this  regard  is 
like  the  early  law  of  California,  the  statute 
of  frauds  was  satisfied  if  the  vendor  of  the 
property  alone  signed  the  contract.  There 
was  no  such  requirement  as  to  the  vendee, 
and,  consequently,  against  him,  proof  of  its 
acceptance  could  rest  in  parol.  Hence  the 
repeated  declarations  from  the  courts  of 
those  states, — like  the  declarations  above 
quoted  from  the    early    decisions    of    this 


state, — to  the  eflfect  that  the  statute  is  sat- 
isfied if  the  memorandum  be  signed  by  the 
vendor.  The  statute  was  satisfied  because 
all  that  it  required  was  that  the  vendor 
alone  should  sign;  hence  the  inapplicability 
of  the  decisions  of  those  states  to  our  ex* 
isting  law.  Guthrie  v.  Anderson,  47  Kan.* 
383,  28  Pac.  164.  But  in  all  of  the  states 
like  California  to-day,  where  the  statute  re- 
quires the  signature  of  th^  party  to  be 
charged,  when  effort  is  made  to  charge  the 
vendee,  it  is  uniformly  held  that  the  signa- 
ture of  the  vendor  plaintiff  is  not  stidicient, 
but  that  the  signature  of  the  defendant 
vendee  is  absolutely  essential,  saving  in  the 
exceptional  class  of  cases  where  the  conduct 
of  the  vendee  has  amounted  to  such  a  per- 
formance, or  part  performance,  of  the  eon- 


fendant  in  a  suit  to  enjoin  interference  with 
complainant's  wall  relied  on  an  agreement 
signed  by  the  latter  only,  it  was  held  that 
defendant's  signature  was  unnecessary, 
since  the  agreement  obligated  him  to  do 
nothing,  but  merely  gave  him  a  right  to  use 
the  wall. 

In  Bogle  V.  Jarvis,  58  Kan.  76,  48  Pac. 
558,  holding  that  an  offer  to  sell,  signed  by 
the  vendor,  and  accepted  orally  by  the  pur- 
chaser, was  available  to  the  latter  as  a  de- 
fense to  ejectment  brought  by  tiie  vendor, 
there  had  been  part  performance  by  part 
payment  of  the  purchase  price,  and  taking 
possession.  ' 

In  a  few  of  these  cases,  if  they  stood 
alone,  it  might  be  difficult  to  determine 
whether  the  courts  were  of  the  opinion  that 
the  "party  to  be  charged'*  is  the  party 
sought  to  be  charged  in  the  suit,  irrespec- 
tive of  whether  he  is  the  vendor  or  vendee, 
or  whether  that  phrase  means  the  vendor  or 
owner,  as  such,  irrespective  of  whether  the 
contract  is  sought  to  be  enforced  by  or 
against  him.  Thus,  for  example,  in  McCon- 
nell  V.  Brillhart,  17  III.  354,  65  Am.  Dec. 
661,  the  court  said  that  the  "party  to  be 
charged"  or  the  vendor  must  sign.  And 
there  is  the  same  doubt  in  some  of  the 
other  earlier  Illinois  cases.  The  result  in 
these  cases,  of  course,  does  not  remove  the 
doubt,  since  the  party  against  whom  the 
contract  was  sought  to  be  enforced  was  the 
vendor  or  owner,  so  that  the  result  would 
l>e  the  same  in  either  view.  In  the  later 
Illinois  cases,  however,  it  is  made  clear  that 
the  reason  the  suit  can  be  maintained  under 
these  circumstances  is  not  that  the  vendor 
or  owner,  as  such,  has  signed,  but  that  the 
party  against  whom  the  contract  is  sought 
to  be  enforced  has  signed.  And  this  is  true 
of  practically  all  of  the  jurisdictions  repre- 
sented by  the  cases  just  cited. 

The  fact  that  in  the  situation  now  consid- 
ered (t.  e.,  where  the  vendee  who  did  not 
sign  seeks  to  enforce  the  contract  against 
the  vendor  who  did  sign)  it  is  immaterial 
which  view  of  the  phrase,  "party  to  be 
charged,"  is  taken,  so  long  as  it  is  conceded 
that  that  phrase  does  not  require  both  ]>nr- 
ties  to  sign,  is  illustrated  by  a  Kentucky 
case  (Lloyd  v.  O'Rear,  22  Ky.  L.  Rep.  1000, 
2S  IJtA.(N.S.) 


59  S.  W.  483)  and  a  Tennessee  case  (Lee  v. 
Cherry,  85  Tenn.  707,  4  Am.  St.  Rep.  800,  4 
S.  W.  835),  holding  that  the  vendee  who  did 
not  sign  may  enforce  specific  performance 
against  the  vendor  who  did,  although,  as  al- 
ready shown  (supra.  III.),  in  those  two  ju- 
risdictions the  view  prevails,  contrary  to 
the  great  weight  of  authority  elsewhere, 
that  the  "party  to  be  charged"  is  the  vendor 
or  owner  of  the  property,  as  such,  and  not 
necessarily  the  party  against  whom  the  con- 
tract is  sought  to  be  enforced.  See  also 
Curtis  V.  Blair,  26  Miss.  309,  59  Am.  Dec. 
257,  supra,  III.  ' 

In  Acree  v.  Rozzell,  32  Ky.  L.  Rep. 
1342,  108  S.  W.  846,  holding  that  a  con- 
tract in  relation  to  real  property,  signed 
by  the  owner's  agent,  satisfied  the  statute 
of  frauds,  the  nature  of  the  action  does  not 
clearly  appear  but  it  does  appear  that  the 
contract  was  successfully  asserted  by  the 
vendee,  who  apparently  did  not  sign  it, 
against  a  subsequent  grantee  of  the  vendor. 
Curtis  V.  Blair,  26  Miss.  300,  50  Am.  Dec. 
257,  supra.  III. 

The  intimation  of  Chancellor  Kent  in 
Benedict  v.  Lynch,  1  Johns.  Ch.  370,  7  Am. 
Dec.  484,  that  lack  of  mutuality  would  pre- 
vent the  specific  performance  at  the  in- 
stance of  the  vendee,  where  the  contract 
was  signed  only  by  the  vendor,  has  been 
overruled  by  the  later  cases  in  New  York, 
although,  as  already  shown.  Chancellor 
Kent,  while  deferring  to  the  weight  of  au- 
thority, still  persisted  in  the  doubt  intimat- 
ed in  this  case. 

It  is  clear,  of  course,  tbdt  under  a  statute 
requiring  a  contract,  or  note  or  memornn- 
dum  thereof,  to  be  signed  by  the  "party  to 
be  charged,"  a  vendee  or  other  party  who 
did  not  sign  may  maintain  an  action  at 
law  against  the  vendor  or  owner,  upon  a 
contract  in  regard  to  real  property,  signed 
by  the  latter.  To  that  effect  are  Cavanaugh 
V.  Casselraan,  88  Cal.  543,  26  Pac.  515  (ac- 
tion for  damages  for  breach  of  contract)  ; 
Kaston  v.  Montgomery,  90  Cal.  307,  25  Am. 
St.  Rep.  123,  27  Pac.  280  (action  to  recov- 
er money  paid  on  purchase  price)  ;  Black 
v.  Crowther,  74  Mo.  App.  480  (action  for 
damages  for  breach  of  contract) ;  Mizeli 
V.  Burnett,  49  N.  C.   (4  Jones,  L.)   249,  69 
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tract,  as  to  relieve  the  contract  from  tlie 
necessity  of  his  signature. 

Nor  is  there  any  weight  to  the  objection 
of  lack  of  mutuality  which  follows  this  in- 
terpretation of  the  law.  Such  objection  was 
early  made  by  Lord  Chancellor  Redesdale 
in  Lawrenson  v.  Butler,  1  Sch.  &,  Lef.  13. 
It  was  considered  a  valid  objection  by 
Chancellor  Kent  in  Clasou  v.  Bailey,  14 
Johns.  484,  but|  as  pointed  out  in  Vassault 
y.  Edwards,  43  Cal.  458,  the  courts  refused 
to  hold  it  tenable.  Says  Parsons  (Parsons, 
Contr.  §§  9,  10)  :  The  difficulty,  therefore, 
cannot  be  that  the  contract  is  not  mutual, 
but  that  one  of  the  parties  has  not  obtained 
the  evidence  which  the  statute  requires  him 
to  produce  to  bind  the  other.  In  Chitty  on 
Contracts,  8th  Am.  ed.  4,  note,  it  is  said 


that  the  reason  why  a  party  may  sue  on  a 
contract,  although  it  may  be  void  against 
him  for  want  of  his  signature,  under  Ifae 
statute  of  frauds,  is  that  the  signature  ia 
prescribed  as  "necessary  evidence  of  a  con- 
tract," and  not  as  an  essential  or  coDStitu- 
ent  part  of  the  engagement  itself.  In  equi- 
table theory,  the  requirement  of  mutuality 
of  remedy  is  satisfied  when  the  nonaigniug 
plaintiff  enters  suit,  since,  by  the  very 
bringing  of  his  action,  he  binds  himself  to 
abide  by  the  decree  of  the  court  in  chan- 
cery, and  so  empowers  that  court  to  de- 
cree specific  performance  against  him.  Tie 
commencement  of  his  action  is  his  offer  to 
perform,  and  the  precise  situation  is  met 
and  covered  by  the  provisions  of  §  3388  of 
the  Civil  Code,  which  declares  that  "a  party 


Am.  Dec.  744  (assumpsit) ;  Cosack  v.  Des- 
coudres,  1  M*Cord,  L.  425,  10  Am.  Dec.  681 
(action  for  damages  for  breach  of  con- 
tract) ;  Wharton  v.  Tolbert,  84  S.  C.  197, 
(15  S.  E.  1056-  (action  for  damages  for 
breach  of  contract)  ;  Bailey  v.  Leishnian, 
32  Utah,  123,  89  Pac.  78,  13  A.  &  E.  Ann. 
Cas.  1116  (see  supra.  III.,  as  to  this  case). 

In  Wharton  v.  Tolbert,  supra,  the  court 
expressly  repudiated  the  contention  made 
by  counsel,  that  it  is  only  in  actions  for 
specific  performance  that  the  party  who  did 
not  sign  may  enforce  the  contract  against 
the  party  who  did  sign. 

So,  of  course,  under  a  statute  which  in 
terms  requires  the  contract  to  be  subscribed 
by  the  party  by  whom  the  sale  is  to  be 
made,  the  contract  may  be  enforced  or  as- 
serted at  the  instance  of  the  vendee  or  par- 
ty who  did  not  sign,  against  the  vendor  or 
owner  of  the  property,  wlio  did  sign.  Vas- 
sault V.  Edwards,  43  Cal.  458  (the  Cali- 
fornia statute  was  subsequently  changed  so 
as  to  require  the  contract  to  be  signed  by 
the  party  to  be  charged,  as  under  the  4th 
section  of  the  original  English  statute)  ; 
Smith  V.  Gibson,  25  Neb.  511,  41  N.  W. 
360;  Ide  v.  Leiser,  10  Mont.  5,  24  Am.  St. 
Hep.  17,  24  Pac.  695;  M'Crea  v.  Purmort,  16 
Wend.  460,  30  Am.  Dec.  103;  Worrall  v. 
Munn,  5  N.  Y.  229,  55  Am.  Dec.  330;  Gart- 
rell  V.  Stafford,  12  Neb.  645,  41  Am.  Rep. 
707,  11  N.  W.  732;  Robinson  v.  Cheney,  17 
Neb.  673,  24  N.  W.  378;  Pettibone  v.  Moore, 
75  Hun,  461,  27  N.  Y.  Supp.  455;  Quinto  v. 
Alexander,  123  App.  Div.  1,  107  N.  Y.  Supp. 
422;  Boehly  v.  Mansing,  52  Misc.  382,  102 
N.  Y.  Supp.  171;  Caren  v.  Liebovitz,  113 
App.  Div.  674,  99  N.  Y.  Supp.  952  (implied- 
ly) ;  Cheney  v.  Cook,  7  Wis.  413;  Docter  v. 
Hellberg,  65  Wis.  415,  27  N.  W.  170. 

In  Warden  v.  Williams,  62  Mich.  60, 
4  Am.  St.  Rep.  814,  28  N.  W.  790,  recovery 
was  denied  in  an  action  at  law  by  the  vend- 
ee, who  did  not  sign,  against  the  vendor, 
who  did,  to  recover  damages  for  breach  of 
a  contract,  because,  by  the  terms  of  the  con- 
tract, the  vendee  was  to  give  back  a  mort- 
gage on  the  property.  The  court  likened 
the  case  to  an  agreement  for  the  exchange 
,of  lands. 
28  L.R.A.(N.S.) 


In  Parish  v.  Koons,  1  Pars.  Sel.  Kq.  Cas. 
79,  it  was  held  that  specific  perfornianre 
would  not  lie  at  the  instance  of  the  veii<lee, 
who  did  not  sign,  against  the  vendor,  who 
did.  The  objections  to  this  decision  are 
stated  in  IV.,  supra.  The  right  of  the  ^-enJ- 
ee,  who  did  not  sign,  to  enforce  specifie 
performance  against  the  vendor,  who  did, 
was  assumed  in  Re  Eargood,  1  Pearson 
(Pa.)  399  (though  specific  perfomunce 
was  denied  for  other  reasons),  and  was  ex- 
pressly held  in  M'Farson's  Appeal,  11  Pa. 
503.  And  in  Smith's  Appeal,  69  Pa.  475. 
the  right  of  the  vendee  who  does  not  sign 
to  specific  performance  against  the  vendor 
wlio  does  is  clearly  recognized.  The  last 
case  was  a  suit  by  the  purchasers  to  enjoin 
the  vendors  from  cutting  timber  on  the 
land;  but  the  court  said  that  the  question 
whether  the  plaintiffs  had  such  a  right  or 
title  in  the  land  as  would  sustain  the  action 
by  them  depended  on  the  question  whether 
the  contract,  which  was  signed  by  the  vend- 
ors only,  could  have  been  specifically  en- 
forced against  the  latter ;  and  that  question 
was  answered  in  the  aflirmative. 

So,  under  the  Pennsylvania  statute,  it 
has  been  held  that  a  contract  signed  by  the 
vendor  alone  may  be  set  up  by  the  vendee 
as  a  defense  in  an  action  of  ejectment  by  one 
claiming  under  the  vendor.  Shoofstall  v. 
Adams,  2  Grant,  Cas.  209;  Brodliead  v. 
Ueinbold,  200  Pa.  618,  86  Am.  St  Rep.  735, 
50  Atl.  229. 

And  so,  in  Witman  v.  Reading,  191  Vt. 
134,  43  Atl.  140,  it  was  held  that  an  in- 
dorsement, signed  by  the  lessor,  upon  a  lease, 
of  an  extension  of  the  lease,  though  not 
signed  by  the  lessee,  and  though  the  execu- 
tion of  a  more  formal  writing  was  contem- 
plated, was  sufiicient  to  establish  the  les- 
see's interest  in  the  land,  as  against  a  third 
person,  even  assuming  that  the  latter  would 
have  the  same  ri^ht  as  the  lessor  to  plead 
the  statute  of  limitations. 

2,  Contacts  for  sale  of  ffoods* 

Whether  the  statute  of  frauds  in  relstion 
to  the  sale  of  goods,  wares,  and  merchandise 
employs  the  phrase  of  §  17  of  tht  original 
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who  has  signed  a  written  contract  may  be 
compelled  specifically  to  perform  it,  though 
the  other  party  has  not  signed  it,  if  the 
latter  has  performed  or  offers  to  perform  it, 
on  his  part,  and  the  case  is  otherwise  prop- 
er for  enforcing  specific  performance." 
Bird  V.  Potter,  146  Cal.  286,  79  Pac.  970. 
The  decision  of  this  court  in  Scott  v. 
Glenn,  98  Cal.  168,  32  Pac.  983,  must  be 
construed  by  the  light  of  this  principle  of 
mutuality  of  remedy,  where  the  party  not 
signing  seeks  the  aid  of  the  court.  In 
Scott  ▼.  Glenn,  the  action  was  by  the  non- 
signing  vendee  to  recover  the  portion  of 
the  purchase  price  paid  by  him  on  the  vend- 
or's failure  to  perform.  The  vendor,  by 
cross  complaint,  alleged  due  tender  of  the 
deed,  and  demand  and  refusal  of  the  pay- 


ment of  the  balance  due,  and  asked  judg- 
ment that  plaintiff  be  compelled  to  accept 
the  deed,  and  pay  the  balance  of  the  pur- 
chase price.  It  was  there  insisted  that  the 
contract  was  void  against  the  vendee  plain- 
tiff because  not  signed  by  him.  The  court 
said  that  the  vendor  was  the  party  to  be 
charged,  as  he  was  in  the  original  action, 
and  that  his  signature  to  the  contract, 
taken  in  connection  with  the  delivery  there- 
of to  the  vendee,  and  a  partial  payment 
thereunder,  bound  both  parties.  This  was 
sufRciently  accurate,  perhaps,  for  the  cir- 
cumstances of  the  case,  but  in  fact,  while 
by  the  original,  action,  the  vendor,  who  had 
signed,  was  the  party  to  be  charged,  by  the 
cross  complaint,  the  vendee,  who  had  not 
signed,  was  the  party  to  be  charged;   and 


statute,  "parties  to  be  charged,"  or  the 
phrise,  "party  to  be  charged,"  it  is  clear 
that  a  purchaser  who  has  not  signed  may 
enforce  the  contract  against  the  seller,  who 
has  signed,  although  the  contract  remains 
wholly  executory,  and  there  has  been  no  de- 
livery or  part  payment  to  take  it  out  of  the 
operation  of  the  statute.  Linton  v.  Wil- 
liams, 25  Ga.  391 ;  Smith  v.  Smith,  8  Blackf. 
208:  Nebfaska  Bridge  Supply  k  Lumber  Co. 
v.  Conway,  127  Iowa,  237,  103  N.  W.  122; 
Williams  v.  Robinson,  73  Me.  186,  40  Am. 
Rep.  352;  Sanborn  v.  Flagler,  9  Allen,  474; 
Morrison  v.  Browne,  191  Mass.  66,  77  N.  E. 
527;  Morin  v.  Martz,  13  Minn.  191,  Gil. 
180;  Bowers  v.  Whitney,  88  Minn.  168,  92 
X.  W.  540;  Russell  v.  NicoU,  3  Wend.  112. 
20  Am.  Dec.  670:  Davis  v.  Shields,  26  Wend. 
341;  Justice  v.  Lang,  42  N.  Y.  494,  1  Am. 
Rep.  576;  Bristol  v.  Mente,  79  App.  Div. 
67,  80  N.  Y.  Supp.  62  (affirmed  in  178  N. 
Y.  599,  70  N.  E.  1096) ;  Napier  v.  French, 
8  Jones  AS.  122;  West  v.  Newton,  1  Dner, 
277:  Weidmann  v.  Champion,  12  Daly,  622; 
Fenly  v.  Stewart,  6  Sandf.  101;  Brooklyn 
Oil  Refinery  Co.  v.  Brown,  38  How.  Pr.  444 ; 
Douglass  V.  Spears,  2  Nott  A  M'C.  207,  10 
Am.  Dec.  588;  Hodson  v.  Carter,  3  Pinney 
(Wis.)  212. 

Of  course,  this  would  be  true  even  if  the 
courts  were  of  the  opinion  that  the  phrase, 
"party  to  be  charged,"  or  "parties  to  be 
charged,"  means  the  seller  or  sellers,  irre- 
spective of  whether  the  contract  is  soupflit 
to  be  enforced  by  or  against  them.  (See 
Bailey  v.  Leishman,  32  Utah,  123,  89  Pnc. 
78,  13  A.  k  E.  Ann.  Cas.  1116,  supra,  III. 

The  Kew  York  superior  court,  in  Justice 
▼.  Lang,  2  Robt.  333,  denied  recovery  in 
such  an  action,  upon  the  ground  that  the 
contract,  note  or  memorandum,  must  be 
•igned  by  both  parties;  and  before  that 
«S9<*  had  been  reversed  by  the  court  of  ap- 
peals (42  N.  Y.  493,  1  Am.  Rep.  576)  tlie 
decision  of  the  superior  court  had  bcon  fol- 
lowed by  other  cases  in  that  court  (Marcus 
▼.  Barnard,  4  Robt.  219;  Johnson  v.  Mulry, 
4  Robt.  401;  Dilworth  v.  Bostwick,  1 
Sweeney,  581 ) .  These  cases  were,  of  coiirsp, 
overruled  by  the  decision  of  the  court  of  ap- 
peal* in  Jvqhire  v.  Lang,  42  N.  Y.  494,  1 
M  LJl.A.(N.S.) 


Am.  Rep.  576.  The  latter  case  again  came 
before  the  court  of  appeals  (52  N.  Y.  323) 
upon  a  new  appeal,  and  Allen,  J.,  who 
wrote  the  opinion  on  the  new  appeal,  while 
disclaiming  any  intention  on  the  part  of  the 
court  to  modify  the  decision  on  the  first  ap- 
peal, that  the  signing  of  the  contract  by 
the  defendant  was  sudicient  to  satisfy  the 
statute  of  frauds,  took  occasion  to  say  that 
he  was  inclined  to  question  the  correctness 
of  the  decision  on  principle.  The  decision, 
however,  reversing  a  judgment  for  plaintiff, 
was  not  upon  the  ground  that  the  plain- 
tiff had  not  signed  the  contract,  but  that 
the  question  whether  he  had  assented  to 
the  contract  at  all  as  a  contract  binding 
on  him  should,  under  the  facts  of  the  case, 
have  been  submitted  to  the  jury,  the  paper 
signed  by  the  defendant  being  unilateral  in 
form  as  well  as  execution. 

In  Roget  V.  Merritt,  2  Caines,  117,  where 
such  an  action  was  maintained,  there  are 
intimations  in  the  opinion  that  the  result 
was  referable  to  the  doctrine  that  the 
"party  to  be  charged"  on  such  a  contract 
was  the  seller,  and  that  he  had  signed. 
This  view,  if  it  was  entertained,  is  contrary 
to  the  rule  established  by  many  later  New 
York  cases. 

See  also  Corbitt  v.  Salem  Gaslight  Co. 
6  Or.  406,  25  Am.  Rep.  54],  supra,  I., 
and  Lanz  v.  McLaughlin,  14  Minn.  72,  Gil. 
55,  supra,  I.,  Necessity  of  actual  assent  by 
party  who  does  not  sign. 

e.  Vendor  who  did  sign  against  vendee 

who  did  not, 

1,  Contracts  as  to  real  property. 

Under  the  prevailing  view,  that  the 
"party  to  be  charged"  or  the  "parties  to  be 
charged"  is  the  party  or  parties  against 
whom  the  contract  is  sought  to  be  enforced 
in  the  particular  action  or  suit,  and  not 
the  vendor  or  owner  of  the  property,  ns 
such,  it  is  clear  that  the  fact  that  the  vend- 
or or  owner  signed  the  contract,  or  a  note 
or  memorandum  thereof,  is  not  sufliicient, 
in  the  absence  of  part  performance,  to  en- 
able him  to  maintain  either  a  suit  in  equity 
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since  the  vendee  bad  sought  the  aid  of  the 
court  for  a  recovery  growing  out  of  this 
contract,  he  made  the  remedy  mutual,  and 
bound  himself  by  his  action  to  abide  the 
judgment  of  equity  upon  the  whole  matter. 
But  where,  as  in  this  case,  the  contract 
is  wholly  executory,  and  the  evidence  of 
it  amounts  to  nothing  more  than  a  receipt, 
signed  by  the  vendor,  and  the  alleged  part 
performance  is  nothing  more  than  the  pay- 
ment of  a  small  amount  of  money  by  the 
nonsigning  vendee,  and  the  acceptance 
of  a  receipt  therefor,  no  case  can  be  found 
which  holds  such  to  be  sufficient  part  per- 
formance to  relieve  from  the  statute  of 
frauds.  In  precise  point  upon  this  matter 
is  Guthrie  v.  Anderson,  sUpra.  The  statute 
of  Kansas,  in  which  state  the  case  arose,  is 


identical  with  our  own.  The  necessity  of 
the  signature  of  the  party  to  be  charged 
was  pointed  out,  together  with  the  iaappli- 
cability  of  the  decisions  of  states  such  a» 
New  York  and  Wisconsin,  whose  laws  dif- 
fer from  our  own.  It  was  shown  that  the 
statute  is  satisfied,  and  the  nonsigning  de- 
fendant is  held,  where  the  contract  has  been 
executed  upon  the  part  of  the  vendor,  or 
lessor,  by  the  giving  of  a  deed  or  lease, 
which  has  been  accepted  by  the  vendee  or 
lessee.  Worrall  v.  Munn,  5  N.  Y.  229,  55 
Am.  Dec.  330;  Wilkinson  v.  Scott,  17  Mas. 
240;  Wood,  Fr.  §§  222,  223.  In  such  a  case, 
the  contract  has  been  wholly  executed  by 
the  one  party,  and  the  acceptance  of  the 
deed  or  lease  is  consistently  held  to  be  a 
sufficient  part  performance  to   charge  tlie 


or  an  action  at  law  upon  the  contract 
against  the  other  party  who  did  not  sign 
the  same. 

Thus,  under  a  statute  requiring  the  con- 
tract to  be  signed  by  the  "party  to  be 
charged,"  it  has  been  held  or  clearly  rec- 
ognized that,  in  the  absence  of  part  per- 
formance, a  vendor  who  has  signed  cannot 
maintain  a  suit  to  enforce  specific  perform- 
ance by  tiie  vendee  of  a  contract  for  tlic 
purchase  of  real  property.  Hahphr  v. 
GoLDSCHMiDT;  Kingsbury  v.  Cornelison, 
122  111.  App.  496;  Hall  v.  Misenheimer.  J  .17 
N.  0.  183,  107  Am.  St.  Rep.  474,  49  S.  E. 
104;  Moore  v.  Powell,  6  Tex.  Civ.  App.  43, 
25  S.  W.  472;  Capeheart  v.  ITale,  6  W.  Va. 
547;  Stocnrod  v.  Wheeling,  P.  &  B.  R.  Co. 

27  W.  Va.  1. 

So,  under  e  statute  in  this  form,  a  suit 
cannot  be  maintained  to  enforce  the  vend- 
or's lien  where  the  vendee  did  not  sign  tlic 
contract,  or  any  note  or  memorandum 
thereof.     Heflin  v.  Milton,  60  Ala.  354. 

Upon  its  face,  Gardels  v.  Kloko,  30  N<»h. 
493,  54  N.  W.  834,  would  seem  to  be  au- 
thority for  the  position  that  the  vendor 
who  did  sign  could  maintain  a  suit  against 
the  vendee  who  did  not,  to  foreclose  the 
contract,  as  it  is  stated  in  effect  that  the 
Nebraska  statute  embodies  the  provision,  of 
the  original  statute,  requiring  the  contract 
to  be  signed  by  the  "party  to  be  charged." 
This,  however,  was  a  mistake,  as  the  re- 
quirement of  the  Nebraska  statute  was  thnt 
the  contract  must  be  signed  by  the  ])arty 
by  whom  the  sale  is  to  be  made.  llndcV 
that  form  of  statute,  the  decision  that  the 
vendor  could  maintain  the  suit  was  right 
(see  cases  subseouently  cited  in  this  sub- 
division); but  if,  as  the  court  apparently 
assumed,  the  statute  had  been  in  tiie  form 
of  the  4th  section  of  the  original  English 
statute,  the  decision  would  have  been 
against  the  clear  weight  of  authority,  and 
would  have  been  clearly  wrong,  unless  the 
court  had  adopted  the  Kentucky  and  Ten- 
nossee  view  of  the  phrase,  "party  to  be 
charged." 

Under  a  statute  requiring  the  contract, 
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or  note,  or  memorandum  thereof,  to  be 
signed  by  the  "party  to  be  charged,"  it  hai 
been  held  or  clearly  recognized  that  a  vend- 
or who  did  sign  cannot  maintain  an  ac- 
tion at  law  to  recover  the  purchase  price 
against  the  vendee  who  did  not  sign.  Mont- 
gomery V.  Waldepk,  2  Alaska,  681 ;  Smith  v. 
Jones,  66  Ga.  338,  42  Am.  Rep.  72;  Wilson 
V.  Miller,  42  111.  App.  332  (reversed  in  146 
1  111.  523,  37  Am.  St.  Rep.  186,  34  N.  K  1111 
on  another  ground) ;  Guthrie  v.  Anderson, 
40  Kan.  416,  30  Pac.  459;  O'Dounell  t. 
Brehen,  36  N.  J.  L.  257 ;  Rice  v.  Carter,  33 
N.  C.  (11  Ired.  L.)  298;  Simms  v.  Killian, 
34  N.  C.  (12  Ired.  L.)  263;  Love  v.  At- 
kinson, 131  N.  C.  544,  42  S.E.  966;  Miller 
V.  Carolina  Monazite  Co.  162  N.  &  608, 
68  S.  £.  1. 

It  is  apparent,  however,  that  if,  as  in 
Kentucky,  the  courts  take  the  view  that  the 
phrase,  "party  to  be  charged,"  in  relation 
to  a  contract  concerning  real  property, 
means  the  vendor  or  owner,  the  statute  is 
satisfied  if  the  contract  is  signed  by  the 
vendor,  although  not  signed  by  the  vendee; 
and  where  this  view  of  the  statute  prevails, 
the  vendor  who  has  signed  may  maintain 
an  action  or  suit  on  the  contract  against 
the  vendee  who  has  not  signed.  This  is  ex- 
pressly held  in  Mubrat  v.  Crawpobd; 
Moore  v.  Chenault,  16  Ky.  L.  Rep.  631,  29 
S.  W.  140  (action  for  purchase  price). 

In  Garth  v.  Davis,  120  Ky.  106,  117  Am. 
St.  Rep.  671,  85  S.  W.  692,  the  case  was 
disposed  of  on  the  ground  that  the  auc- 
tioneer's memorandum  bound  both  parties, 
— a  point  not  within  the  scope  of  this  note. 

And  so,  under  a  statute  which  in  terms 
provides  that  the  contract  shall  be  sigii^ 
by  the  owner  or  party  by  whom  the  sale 
is  to  be  made,  the  vendor  who  has  sifted 
may  maintain  an  action  or  suit  against  the 
vendee  who  has  not  signed.  Ehrmantraut 
v.  Robinson,  52  Minn.  333,  64  N.  W.  188; 
Bleecker  v.  Franklin,  2  JE.  D.  Smith,  W 
(impliedly) ;  Reilly  v.  Steinhart*  126  App- 
Div.  909,  110  N.  Y.  Supp.  1142  (action  for 
purchase  price)  ;  Wright  v.  Mischo,  20 
Jones  &  S.  241   (relief  denied  because  not 
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other  party.  So,  alsOy  in  case  of  executory 
contracts,  where  the  nonsigning  vendee  en- 
ters into  possession,  or  exercises  dominion 
in  otirer  ways  over  the  land,  it  is  held 
that  this  amounts  to  such  a  part  perform- 
ance as  will  bind  the  nonsigning  vendee. 
But  where  the  act  of  the  vendee  is  no  more 
than  the  payment  of  a  small  amount  of 
the  purchase  price,  and  the  acceptance  of  a 
receipt  for  that  amount,  leaving  all  of  the 
rest  of  the  contract  executory,  both  upon 
his  part  and  upon  the  part  of  the  vendor, 
no  case  has  been  pointed  out  which  holds 
such  acts  to  amount  to  a  part  performance 
which  will  bind  the  vendee.  His  refusal  "to 
complete  the  contract  after  paying  part  of 
the  purchase  money  would  be  no  fraud  upon 
the  seller,  but  his  own  loss."     Fry,  Spec. 


Perf.  §.567.  It  is  held,  therefore,  that  in 
this  case  there  was  no  such  part  perform- 
ance as  the  law  contemplates. 

The  questions  here  presented  arose  prop- 
erly, and  were  properly  decided,  upon  de- 
murrer. "Whenever  it  appears  from  the 
face  of  the  declaration,  bill,  or  complaint, 
that  the  agreement  sued  upon  is  within  the 
statute  of  frauds,  and  fails  to  comply  with 
the  requirements  thereof,  the  appropriate 
mode  of  taking  advantage  of  the  defect  is 
by  demurrer."  9  Enc.  PI.  k  Pr.  p.  704,  and 
cases. 

For  the  foregoing  reasons,  the  judgment 
appealed  from  is  affirmed. 

We  concur:     Melvln,  J.;  liorigan,  J. 


shown  that  vendee  had  accepted  instru- 
ment as  a  contract,  verbal  or  otherwise) ; 
Earl  V.  Campbell,  14  How.  Pr.  330  (specific 
performance) ;  Rutenberg  v.  Main,  47  Cal. 
213  (implied);  Lowber  v.  Connit,  36  Wis. 
176  (specific  performance)  ;  Vilas  v.  Dick- 
inson, 13  Wis.  480  (implied)  ;  and  sec 
Cardels  v.  Kloke,  36  Neb.  403,  54  N.  W. 
834,  supra. 

So,  under  the  '  Pennsylvania  statute 
which  requires  the  writing  to  be  signed  by 
the  party  granting  the  interest  in  real 
property,  it  has  bSen  held  that  signing  by 
the  vendor  alone  is  sufficient  to  sustain  an 
action  at  law  by  him  against  the  vendee, 
to  recover  the  purchase  money.  Lowry  v. 
MehafTy,  10  Watts,  387;  Tripp  v.  Bishop, 
56  Pa.  424;  Johnston  v.  Cowan,  60  Pa.  275. 

2,  Contrticts  for  aale  of  goods. 

Under  a  statute  requiring  the  contract, 
or  note  or  memorandum  thereof,  for  the 
sale  of  goods,  to  be  signed  by  the  "party 
to  be  charged"  or  the  "parties  to  be 
charged,"  it  has  been  held  or  clearly  recog- 
nized that  an  action  cannot  be  maintaine<l 
upon  the  contract,  in  the  absence  of  part 
payment  or  delivery  to  take  the  case  out  of 
the  statute,  by  the  seller  of  the  good.<<,  who 
did  sign,  against  the  purchaser,  who  did 
not.  Dupuy  v.  Macleod  (Cal.)  33  Pnc.  1115 
Uaken  out  of  the  statute  by  part  delivery) ; 
Oroover  v.  Warfleld,  60  Ga.  044;  Newby  v. 
Rogers,  40  Tnd.  9;  Boardman  v.  Spooner, 
13  Allen,  353,  90  Am.  Dec.  106;  Becker  v. 
Calmenson,  102  Minn.  406,  113  N.  W.  1014; 
Bailey  v.  Ogden,  3  Johns,  399,  3  Am.  Dec. 
509;  Rayner  v.  Linthorne,  2  Car.  &  P.  124. 

Cases  like  Cook  v.  Anderson,  20  Ind.  15, 
in  which  the  action  was  taken  out  of  the 
statute  of  frauds  by  part  payment  or  de- 
livery^ g^Ye,  of  course,  not  opposed  to  the 
decisions  in  the  above  cases. 

In  Justice  v.  Lang,  42  N.  Y.  493,  1  Am. 
Rep.  576,  where  the  action  was  by  tlie  pur- 
chasers, who  did  not  sign,  against  the  sell- 
■ers,  who  did  sign,  and  therefore,  so  far 
as  the  decision  is  concerned,  belongs  to 
28  L.R,A.(N.S.) 


V.  b,  2,  Lott,  J.,  who  spoke  for  the  court, 
and  reached  the  conclusion,  after  a  long 
discussion  and  an  elaborate  consideration  of 
the  cases,  that  the  "parties  to  be  charged" 
as  used  in  the  nth  section  of  the  original 
statute,  and  the  state  statutes  modeled 
thereon,  are  the  party  or  parties  sought  to 
be  charged  in  the  suit,  and  that  the  stat- 
ute does  not  require  both  parties  to  sign,  re- 
marked, before  entering  upon  the  discus- 
sion of  the  objection  of  want  of  mutuality 
which  arises  in  that  view  of  the  statute: 
"It  is  true  that  the  party  who  does  not 
sign  or  subscribe  it  may  not  be  liable  there- 
on in  an  action,  as  to  which  I  deem  it  un- 
necessary to  express  an  opinion."  It  is  not 
clear  why  the  learned  justice  should  have 
entertained  any  doubt  upon  the  point. 
His  conclusion  that  the  "parties  to  l>e 
charged"  are  the  parties  sought  to  be 
charged  in  the  action  seems  by  logical  ne- 
cessity to  involve  the  result  that  the  con- 
tract cannot  be  enforced  against  the  party 
who  did  not  sign,  by  the  party  who  did  sign. 

d.  Vendee  who  did  sign  against  vendor 

who  did  not. 

It  IB  clear  that  a  vendee  who  did  sign 
may  not,  in  the  absence  of  part  perfgrm- 
ance  taking  the  case  out  of  the  statute  of 
frauds,  enforce  the  contract  against  the 
vendor,  who  did  not  sign,  and  th*s  is  true 
whether  the  court  adheres  to  the  doctrine, 
sustained  by  the  weight  of  authority,  that 
the  "party  to  be  charged"  is  the  party 
sought  to  be  charged  in  the  action  or  suit, 
or  whether  that  view  has  been  abrogated 
in  the  particular  jurisdiction  by  statutory 
provisions  requiring  the  contract  to  be 
signed  by  the  owner,  or,  as  in  Kentucky 
and  Tennessee,  by  judicial  construction  of 
the  phrase,  "party  to  be  charged,"  to  mean 
the  vendor  or  owner.  It  has  been  expressly 
so  held  in  King  v.  Cheatham,  31  Ky.  L, 
Rep.  1176,  104  S.  W.  751;  Taylor  v.  R, 
D.  Scott  &  Co.  149  Mich.  525,  113  N.  W. 
32;  Hay  dock  v.  Stow,  40  N.  Y.  363. 

G.  H.  P. 
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SARAH  I.  SLATER 

V. 

EDMUND  H.  ROCHE. 

(—  Iowa,  —,  126  N.  W.  925.) 

Action  —  service  by  publication  —  when 
commenced. 

1.  In  case  process  is  served  by  publica- 
tion, the  action  is  not  commenced,  for  the 
purpose  of  determining  whether  or  not  it  is 
within  the  time  allowed  by  the  statute  of 
limitations,  until  the  publication  is  com- 
pleted. 

Same  —  attachment  —  elTect. 

2.  An  action  to  subject  property  of  a  non- 
resident to  payment  of  a  judgment  against 
him  is,  for  the  purpose  of  determining 
whether  or  not  it  is  within  the  time  allowed 
by  the  statute  of  limitations,  commenced 
when  the  property  is  attached. 

Evidence  —  Judicial  notice  —  proceed- 
ings in  case. 

3.  To  warrant  a  judgment  in  a  proceed- 
ing commenced  by  attachment,  the  attach- 
ment and  return  need  not  be  offered  in  evi- 
dence, since  the  court  may  take  judicial  no- 
tice of  them. 


liimitation  of  actions  —  attached  prop- 
erty—appearance of  owner. 

4*  The  appearance  of  a  nonresident  de- 
fendant in  an  action  after  the  limitation 
period  has  run  will  not  deprive  pi&intiff 
of  the  right  to  a  judgment  against  property 
which  he  attached  within  the  limitation 
period,  although  defendant  is  no  longer  sub- 
ject to  a  personal  judgment. 

Same  —  appearance  after  bar  —  effect. 

5.  The  appearance  of  a  nonresident  de 
fendant  in  an  action  commenced  bv  attach- 
ment, after  the  limitation  period  has 
elapsed,  does  not  authorize  a  personal  judg 
ment  against  him,  where  process  was  not 
served  upon  him  within  the  limitation 
period.  *" 

(June  16,  1910.) 

CROSS-APPEALS  from  a  judgment  of 
the  District  Court  for  Polk  County  in 
plaintiffs  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  upon  a 
certain  foreign  judgment,  and  to  reach  cer- 
tain assets  by  attachment;  defendant  ap- 
pealing from  so  much  of  the  judgment  as 
subjected  the  attached  property  to  the  pay- 
ment of  the  foreign  judgment,  and  plaintiff 


Note,  —  Wheti  action  haaed  on  service 
hy  publication  deemed  to  he  com.' 
menced,  for  purpose  of  statute  of 
lim,itation8. 

Little  authority  has  been  disclosed  upon 
the  question  here  considered.  No  case  has 
been  found  which  holds  an  action  to  be  com- 
menced for  this  purpose  before  the  filing  of 
the  petition  and  affidavit  required  in  cases 
of  service  by  publication. 

Thus,  in  Bisbee  v.  Evans,  17  Fed.  474,  an 
action  to  foreclose  a  vendor's  lien  was  held 
barred  by  limitations  although  the  com- 
plainants* bill  was  filed  before  the  expira- 
tion of  the  period  of  limitations,  but  was 
not  sworn  to,  or  the  necessary  affidavit  for 
the  issuance  of  a  warning  order  against  the 
nonresident  defendant  made,  until  after  the 
expiration  of  the  period  of  limitations. 

And  in  Bates  v.  Smith,  80  Tex.  242,  16 
S.  W.  47,  where  the  plaintiff  filed  his  peti- 
tion in  a  suit  on  a  note  within  the  period 
of  limitations,  but  instructed  the  clerk  not 
to  issue  citation  until  later,  on  account  of 
negotiations  for  a  settlement,  and  no  cita- 
tion issued  until  after  the  lapse  of  the 
period  of  limitations,  the  action  was  held 
barred.  It  does  not  appear  clearly,  how- 
ever, whether  the  citation  referred  to  in 
this  case  was  by  publication. 

In  HofiTtnan  v.  Brungs,  83  Ky.  400,  it  was 
held  that  an  action  to  foreclose  a  mortgage, 
claimed  to  be  constructively  fraudulent,  was 
commenced  within  the  six  months  allowed, 
where  a  warning  order  was  entered  as  to  a 
nonresident  within  that  period. 

The  question  of  when  an  action  Is  deemed 
commenced  is  regulated  by  statute  in  some 
states. 
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Thus,  the  statute  in  Indiana  provides  that 
a  civil  action  shall  be  commenced  as  to  those 
against  whom  publication  is  made  "from 
the  time  of  the  first  publication ;"  and  where 
the  first  publication  is  not  made  until  the 
expiration  of  the  period  of  limitations,  the 
action  is  barred.  Wood  ▼.  Bissell,  108  Ind. 
229,  9  N.  E.  426. 

So,  in  Nebraska,  the  statute  provides  that 
an  action  where  service  is  by  publication 
"shall  be  deemed  commenced  at  the  date  of 
the  first  publication;"  and  where  the  affi- 
davit for  service  by  publication  against  a 
nonresident  purchaser  of  property  is  not 
filed  before  the  expiration  of  the  two  years 
allowed  to  foreclose  a  mechanics'  lien,  the 
action  is  barred.  Pickens  v.  Polk,  42  Neb. 
267,  60  N.  W.  666. 

The  Code  in  Oregon  provides  that  an  at- 
tempt to  commence  an  action  shall  bp 
deemed  equivalent  to  its  commencemeDt 
when  the  complaint  is  filed  and  sumnioni^ 
delivered,  with  the  intention  that  it  shall 
be  actually  served;  "but  such  an  attempt 
shall  be  followed  by  the  first  publication 
of  the  summons,  or  service  thereof,  within 
sixty  days;''  and  where  the  first  publication 
is  not  attempted  until  after  the  expiration 
of  the  period  of  limitations,  the  action  i» 
barred.  Dutro  v.  Ladd,  60  Or.  120,  91  Pat 
460. 

The  statute  in  Ohio  provides  that  **where 
service  by  publication  is  proper,  the  actioo 
shall  be  deemed  commenced  at  the  date  of 
the  first  publication,  which  publication  must 
be  regularly  made."  Robinson  v.  Orr,  \^ 
Ohio  St.  284.  This  case  does  not  involve  the 
question  of  service  by  publication,  but  that 
of  service  hy  summons.  J.  T.  W. 
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appealing  from  80  much  as  denied  a  per- 
aonal  judgment  for  the  balance  of  the 
amount  of  the  foreign  judgment.  Affirmed 
on  both  appeala. 

Statement  by  Deemer,  Ch.  J.: 
Action  aided  by  attachment  upon  a  for- 
eign judgment.  Defendant  pleaded  the  stat- 
ute of  limitations.  Upon  trial  to  the  court, 
judgment  was  rendered  subjecting  the  at- 
tached property  to  the  payment  of  the  judg- 
ment, but  denying  a  personal  judgment 
against  defendant  for  the  remainder.  Both 
parties  appeal;  but,  as  defendant  first  per- 
fected his  appeal,  he  will  be  called  "appel- 
lant" 

Messrs.  Dunshee  A  Hafnes  and  O.  R. 
Dorn,  for  plaintiff: 

For  the  purposes  of  the  attachment  pro- 
ceeding, the  suit  was  commenced  by  the 
levy  of  the  writ  of  attachment. 

Hagan  y.  Burch,  8  Iowa,  309;  Sweatt  v. 
Faville,  23  Iowa,  321;  Lacey  ▼.  Newcomb, 
95  Iowa,  287,  63  N.  W.  704 ;  Fritz  v.  Fritz, 
03  Iowa,  27,  61  N.  W.  160. 

It  was  not  necessary  that  the  writ  of  nt- 
tachment  and  notice  should  be  formally  of- 
fered in  evidence,  as  the  court  had  a  right 
to  inspect  its  own  record,  and  take  judicial 
notice  of  it  on  its  own  motion. 

Poole  y.  Seney,  70  Iowa,  275,  24  N.  W. 
620,  30  N.  W.  634;  Conlee  Lumber  Co.  v. 
Meyer,  74  Iowa,  403,  38  N.  W.  117;  Dewey 
V.  St  Albans  Trust  Co.  60  Vt.  1,  6  Am.  St. 
Kep.  84,  12  Atl.  224;  Denney  t.  State,  144 
Ind.  503,  31  L.R.A.  726,  42  N.  E.  929; 
Washington  k  I.  R.  Co.  v.  Coeur  d'Alene  R. 
£  Xav.  Co.  160  U.  S.  101,  40  L.  ed.  355,  16 
Sup.  Ct.  Rep.  239. 

The  first  publication  of  an  original  no- 
tice of  suit  against  a  nonresident  is  a  com- 
mencement of  the  suit  sufficient  to  prevent 
the  bar  of  the  statute  of  limitations. 

25  Cyc.  Law  k  Proc.  p.  1292;  Ross  v. 
Luther,  4  Cow.  168,  15  Am.  Dec.  344. 

Messrs.  Malvaney  A  Mulvaney,  for  de- 
fendant : 

An  action  is  not  deemed  commenced 
wherein  service  is  had  by  publication,  until 
the  publication  of  notice  is  completed,  and 
proof  thereof  is  made  by  the  publisher. 

T^nis  V.  Withrow,  10  Iowa,  305,  77  Am. 
Dec.  117;  Little  John  v.  Bulles,  136  Iowa, 
150,  113  N.  W.  756;  Bardsley  v.  Hines,  33 
Iowa,  157. 

The  writ  of  attachment,  with  the  return 
thereof,  must  be  introduced  in  evidence; 
otherwise  there  can  be  no  competent  evi- 
dence before  the  court  upon  which  to  ren- 
der judgment,  as  the  return  of  the  writ 
constitutes  the  statutory  evidence  as  to 
what  was  done  thereunder. 

Rock  V.  Singronster,  62  Iowa,  511,  17  N. 
28  LILA.(N.8.) 


W.  744;  McDonald  v.  Moore,  65  Iowa,  171  ^ 
21  N.  W.  604;  4  Cyc.  Law  k  Proc.  pp.  600, 

607. 

An  attachment  being  merely  a  mode  of 
security,  if  the  original  debt  becomes  ex- 
tinguished, then  the  security  must  fail  also, 
the  same  rule  applying  as  in  the  case  of  a 
mortgage  and  the  note  or  debt  for  which 
the  same  is  given. 

Clinton  County  ▼.  Cox,  37  Iowa,  670; 
Brown  v.  Rockhold,  49  Iowa,  282. 

A  writ  of  attachment  is  not  to  compel 
the  payment  of  a  debt,  but  to  secure  a  lien 
upon  the  defendant's  property  for  the  pay- 
ment of  any  judgment  which  the  plaintiff 
may  recover  in  the  main  suit  against  him. 

Carothers  v.  Click,  Morris  (Iowa)  54;  a 
Am.  k  £ng.  £nc.  Law,  2d  ed.  p.  187. 

Deemer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

A  judgment  in  favor  of  plaintiff  and 
against  the  defendant  was  rendered  by  a 
district  court  of  the  state  of  Minnesota  on 
the  8th  day  of  December,  1897,  for  the  sum 
of  $416.28.  On  the  23d  day  of  November, 
1907,  plaintiff  filed  a  petition  in  the  dis- 
trict court  of  Polk  county,  Iowa,  in  which 
she  asked  judgment  for  the  amount  of  the 
Minnesota  judgment,  with  interest  and 
costs.  Alleging  that  defendant  was  a  non- 
resident of  the  state,  she  asked  and  obtained 
a  writ  of  attachment  against  the  property 
of  the  defendant,  which  writ  was  issued, 
and  upon  the  same  day  levied  upon  certain 
property  of  the  defendant  in  Polk  county, 
Iowa.  Notice  of  the  levy  was  immediately 
served  upon  the  manager  of  a  company  in 
which  defendant  was  interested.  On  No- 
vember 26,  1907,  a  proper  affidavit  for  pub- 
lication of  notice  was  filed,  and  on  the  24th 
day  of  December  proof  of  publication  of 
notice  was  filed  in  the  Polk  county  district 
court.  The  affidavit  of  publication  showed 
that  the  notice  was  published  November  27, 
December  4,  December  11,  and  December  18, 
1907.  April  11,  1908,  plaintiff  filed  an* 
amendment  to  her  petition  and  also  a  sup- 
plemental petition,  and  on  May  4,  1908,  she 
filed  another  amended  and  supplemental 
petition.  Defendant  appeared  and  filed  an- 
swer October  31,  1908,  in  which,  among  oth- 
er things,  he  pleaded  the  statute  of  limita- 
tions. He  also  pleaded  a  Minnesota  statute 
reading  as  follows:  "No  action  shall  be 
maintained  upon  a  judgment  or  decree  of  a 
court  of  the  United  States,  or  of  any  state 
or  territory  thereof,  unless  begun  within  ten 
years  after  the  entry  of  such  judgment." 
Rev.  Laws  1905,  chap.  77,  §  4075. 

A  demurrer  to  defendant's  answer,  and 
plea  of  abatement  was  overruled,  and  there- 
upon plaintiff  filed  a  reply,  in  which,  among 
other  things,  she  pleaded  a  statute  of  Min- 
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ncsota  reading  as  follows:  "If,  when  a 
cause  of  action  accrues,  against  a  person,  he 
is  out  of  the  state,  an  action  may  be  com- 
menced within  the  times  herein  limited 
after  his  return  to  the  state;  and  if,  after 
a  cause  of  action  accrues,  he  departs  from 
and  resides  out  of  the  state,  the  time  of  his 
absence  is  not  part  of  the  time  limited  for 
the  commencement  of  the  action."  Rev. 
Laws,  §  4082.  She  further  averred  that,  aft- 
er the  rendition  of  said  judgment,  the  de- 
fendant departed  from  the  state  of  Minne- 
sota, and  was  absent  from  said  state  sev- 
eral years,  by  reason  of  which  plaintiff's 
cause  of  action  on  said  judgment  was  never 
fully  barred  by  the  4aws  of  the  state  of  Min- 
nesota. Upon  these  issues  the  case  was 
tried  to  the  court,  a  jury  being  waived,,  re- 
sulting in  a  judgment  condemning  the  at- 
tached property,  and  ordering  it  subjected 
to  the  payment  of  plaintiff's  judgment  for 
the  sum  of  $704.93,  but  denying  plaintiff's 
prayer  for  personal  judgment. 

Appellant  contends  that,  under  the  Min- 
nesota statute  first  quoted,  plaintiff's  action 
was  fully  barred,  and  that  the  trial  court 
erred  in  subjecting  the  attached  property  to 
the  payment  of  the  Minnesota  judgment. 
Plaintiff  contends  that  the  court  erred  in 
not  rendering  personal  judgment  against 
the  defendant  for  the  full  amount  of  the 
Minnesota  judgment,  with  interest  and 
costs.  It  is  conceded  that,  at  all  times  ma- 
terial to  our  inquiry,  defendant  was  a  non- 
resident of  this  state,  and  it  is  also  con- 
ceded that,  if  this  action  was  not  com- 
menced within  ten  years  from  the  time  of 
the  rendition  of  the  Minnesota  judgment, 
this  action  is  barred.  Completed  service  of 
notice  by  publication  was  not  had  until 
December  18,  1907,  which  was  more  than 
ten  years  after  the  rendition  of  the  Minne- 
sota judgment,  although  the  first  two  pub- 
lications were  made  within  that  time. 
However,  the  writ  of  attachment  was  is- 
sued, levied,  and  returned  within  the  ten 
years,  although  defendant  did  not  person- 
ally appear  until  some  months  after  the  ex- 
piration of  the  ten-year  period.  It  is  con- 
tended that  action  was  not  commenced  un- 
til the  completion  of  the  service  of  notice 
by  publication.  This  seems  to  be  the  rule  es- 
tablished by  this  court.  Littlejohn  v.  Bulles, 
136  Iowa,  150,  113  N.  W.  750;  Bardsley  v. 
Hines,  33  Iowa,  167.  Neither  the  filing  of 
the  petition  nor  of  the  affidavit  for  publi- 
cation in  themselves  amounted  to  the  com- 
mencement of  the  action,  and,  as  completed 
service  was  not  had  until  the  expiration  of 
the  ten-year  period,  plajntiff's  action  is 
barred,  unless  it  be  for  the  fact  that  an 
attachment  was  sued  out  and  levied  npon 
defendant's  property  in  this  state  before  the 
expiration  of  the  ten-year  neriod.  We  have 
28  L.R.A.(N.S.) 


held  that,  where  an  action  is  aided  by  at- 
tachment, it  is  to  be  deemed  oommenced 
when  the  petition  is  filed.  Hargan  t. 
Burch,  8  Iowa,  309.  ^gain^  in  Sweatt  x. 
Faville,  23  low^a,  321,  which  was  an  action 
for  an  injunction,  it  was  held  that  the  ac- 
tion was  cominenced  "at  least  when  the 
writ  was  served,"  and  was  not  barred  al- 
though no  notice  was  delivered  to  the  sher- 
iff or  served  within  the  statutory  period. 
In  Lacey  v.  Newcomb,  95  Iowa,  287,  63  X. 
W.  704,  we  held  that  the  filing  of  a  claim 
with  an  assignee  for  the  benefit  of  credit- 
ors was  the  commencement  of  an  action, 
and  stopped  the  running  of  the  statute  of 
limitations.  So,  also,  it  has  been  held  that 
the  filing  of  a  note  with  an  administrator 
of  an  estate  is  the  commencement  of  a 
suit.  Fritz  v.  Fritz,  93  Iowa,  27,  61  N.  W. 
169.  These  cases  by  analogy  point  the  way 
to  the  decision  of  this  appeal.  This  ac- 
tion was  to  subject  the  property  of  a  non- 
resident to  the  payment  of  a  foreign  judg- 
ment. It  could  only  be  done  by  attaching; 
the  property, — the  res, — and  when  that  was 
done  the  action  was  commenced  within  the 
meaning  of  the  limitation  statutes.  More- 
over, defendant's  agent  and  manager  was 
served  with  notice  of  the  levy.  We  are  con- 
strained to  hold  that  the  action,  in  so  far 
as  it  was  brought  to  subject  property  to 
the  payment  Of  the  judgment,  was  com- 
menced when  the  property  was  levied  upon, 
if  not  before,  and  that  it  is  not  barred  br 
the  statute. 

2.  But  the  appellant  contends  that  plain- 
tiff did  not  offer  the  writ  of  attachment  or 
the  return  of  the  officer  thereon  in  evideiirc, 
and  that  for  this  reason  the  trial  court  was 
in  error  in  rendering  any  kind  of  jnd*?- 
ment  in  the  case.  The  writ  was  issued  in 
the  case  on  trial,  and  plaintiff  was  relyin;? 
upon  the  issuance  and  service  thereof  in 
support  of  her  claim.  The  trial  court  found 
that  a  writ  was  issued,  and  in  its  judgment 
copied  the  return  made. by  the  slicriiT.  It 
does  not  appear  that  defendant  made  the 
point  upon  which  it  now  relies  in  the  trial 
court;  but  if  it  did,  no  ground  for  reversal 
on  this  score  appears.  The  court  was  jus- 
tified in  taking  judicial  notice  of  all  the  pa- 
pers properly  issued  and  filed  or  returned 
in  the  case.  That  it  did  take  such  notice 
is  apparent  from  the  record.  This  quc^^* 
tion  of  the  right  and  duty  of  the  court  to 
take  judicial  notice  of  the  papers  and  pro- 
ceedings in  the  case  on  trial  is  fully  con- 
sidered in  the  recent  case  of  Haaren  r. 
Mould  (Iowa)  24  L.R.A.(N.S.)  404,  122 
N.  W.  921.  See  also  Poole  v.  Seney,  70 
Iowa,  276,  24  N.  W.  520,  30  N.  W.  634; 
State  V.  Olds,  106  Iowa,  114,  70  N.  W.  C44: 
Kenosha  Stove  Co.  v.  Shedd,  82  Iowa,  544, 
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48  N.  W.  933;  Conlee  Lumber  Co.  v.  Mey- 
er, 74  Iowa,  403,  38  N.  W.  117. 

The  trial  court   found   that  the  levy  of 
the  writ   of   attachment   was   sufficient  to 
stop  the  running  of  the  statute  in  so    far 
as  the  attachment  was  concerned,  but  insuf- 
ficient in  so  far  as  personal  judgment  was 
sought  against  the  defendant,  who  was   a 
noDresident.     Defendant  did  not  personally 
appear  until  after  the  statute  of  Minnesota 
bad  fully  barred  the  claim,  and  he  pleaded 
that  statute  as  a  bar  to  the  cause  of  action. 
It  was  only  by  reason  of  his  personal  ap- 
pearance that  judgment  might  be  rendered 
against  him.     At  that  time,   however,   the 
action  against  him  personally  was  barred; 
hence,  plaintiff  had  no  right  to  a  personal 
judgment.     But  it  does    not    follow    that 
plaintiff  was    not   entitled    to   subject    the 
property  attached   to   the   payment  of  the 
judgment.    The  action,  in  so  far  as  the  at- 
tachment is  concerned,  was  in  rem,  or  quasi 
in  rem.    In  other  words,  it  was  an  action 
to  subject  the  property  of  a  nonresident  to 
the  payment  of  a  foreign  judgment  against 
him.    This   action,   as   we   have  seen,   was 
commenced  in  time,  and  could   proceed  to 
judgment   even    though    defendant   did   not 
appear.     So  that  whether  he  appeared  or 
not,  plaintiff   was  entitled   to   subject  the 
property.      Defendant's     appearance     gave 
him  no  greater  rights  in  this  respect  than 
if  he  had  not  appeared.     Upon  appearance, 
plaintiff    would     be    entitled    to    personal 
judgment    against    him   unless     the    right 
thereto  was  barred;  but  his  appearance  did 
not  deprive  plaint!  ft  of  the  right  to   pro- 
ceed with  the  attachment.     As  that  action 
was  not  barred,  the  property  could  be  sub- 
jected to  the  payment  of  the  debt,  although, 
by  reason  of  the  statute  of  limitations,  no 
personal  judgment  could  be  obtained  against 
the  defendant.     Defendant's  counsel  reason 
in  a  circle  when  they  gay  that  the  attach - 
raent  cannot  be   sustained,   for   the   reason 
that  there  is  no  debt  which  can  be  enforced 
against  the   defendant.      When   the    action 
was  commenced,  there    was    a    debt    which 
«)uld  be  made  the  basis  of  an  attachment 
suit,  and  nothing  which  defendant  might  do 
or  fail  to  do  would  affect  plaintiff's  right 
to  subject  the  property.     Upon  the  levy  of 
the  writ,  that  right  became  fixed;  and  the 
statute,  in  so  far  as  the  right  to  subject 
the  property  to  the  payment  of  the  debt  is 
concerned,  was  suspended  and  censed  to  run. 
It  is  not  necessary  that  the  debt  be  enforce- 
able as  a  personal  claim  in  order  to  justify 
the  subjection  of  property  to  the  payment 
thereof.     If  the  action  had  been  against  a 
resident  of  this  state,  perhaps  a  different 
nile  might  apply.     Upon  that  question  we 
raake  no  pronouncement  at  this  time. 

3.  PlaintifTs  appeal    is  based    upon    the 
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holding  of  the  trial  court  that  she  was  not 
entitled  to  personal  judgment  against  the 
defendant  for  the  full  amount  of  the  Minne- 
sota judgment,  with  interest  and  costs. 
Unless  the  action  was  commenced  in  time, 
so  that  the  statute  of  limitations  did  not 
bar  the  claim,  the  Jiolding  of  the  trial  court 
w^as  correct.  Defendant's  personal  appear- 
ance was  the  only  justification  for  a  per- 
sonal judgment  against  him,  and  as  this 
was  after  the  judgment  was  barred,  no  per- 
sonal judgment  could  properly  be  rendered. 
Neither  the  filing  of  the  affidavit  for  pub- 
lication nor  the  two  publications  of  notice 
amounted  to  the  commencement  of  the  ac- 
tion tor  any  purpose.  If  publication  of  no- 
tice be  sufficient  to  arrest  the  running  of 
the  statute  upon  a  personal  claim, — a  point 
which  we  do  not  decide, — such  publication 
must  be  complete  before  the  action  may 
properly  be  said  to  have  been  commenced. 
Ordinarily  an  action  is  "commenced"  by  the 
service  of  notice;  and  the  service  contem- 
plated is  a  completed  one.  For  the  purpose 
of  the  statute  of  limitations,  other  things 
may  be  regarded  as  the  commencement  of 
the  suit,  as  the  delivery  of  the  notice  to 
the  sheriff,  with  intent  that  it  be  served  im- 
mediately, as  provided  in  §  3450  of  the 
Code.  But  there  is  no  provision  for  treat- 
ing any  step  short  of  completed  service  as 
the  commencement  of  an  action  where  the 
service  is  by  publication.  The  trial  court 
was  right  in  denying  plaintiff  a  personal 
judgment  against  the  defendant. 

No  error  appears,  and  the  judgment  must 
be,  and  it  is,  affirmed. 

Petition  for  rehearing  denied. 


OHIO   SUPREME  COURT. 

FRANCES  A.  BROWN,  Plff.  in  Err., 

V. 

THOMAS  F.  HUBER  et  al. 

(80  Ohio  St.  183,  88  N.  E.  322.) 

Deed  —  restrictive  covenant  —  validity 
—  injunction. 

1.  A  covenant  in  a  deed  of  conveyance, 
whereby  the  grantor,  in  part  consideration 
for  said  conveyance,  stipulates  and  agrees 
for  himself,  his  heirs,  and  assigns,  touch- 
ing and  concerning  an  adjacent  lot  which 
he  then  owns,  "that  the  only  building  put 
upon  said  lot  shall  be  a  renidenoe  and  the 
necessary  attachments,  and  that  it  shall  be 
used  for  no  other  purposes  than  that  of  a 
familv  residence,  and  shall  cost  not  less 
than  $5,000  for  the  residence  alone,"  is  a 
covenant   binding  on   the   grantor   and   all 
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persons  claiming  under  him  with  notice  of 
the  same,  and  its  observance  may,  in  equity, 
be  enforced  by  injunction. 

Injunction  —  deed  —  restrictive    cove- 
nant -»  violation. 

2.  Where  such  covenant  or  restriction  is 
still  of  substantial  value  to  the  dominant 
lot,  notwithstanding  the  changed  condition 
of  the  neighborhood  in  which  said  lot  is 
situated,  a  court  of  equity  will  restrain  its 
violation. 

(March  30,  1909.) 

ERROR  to  the  Circuit  Court  for  Lucas 
County  to  review  a  decree  affirming  a 
decree  of  the  Court  of  Common  Pleas  dis- 
missing the  petition  in  a  suit  to  enjoin  the 
construction  and  maintenance  of  certain 
buildings  upon  certain  property.    Reversed. 


Statement  by  Crew,  Ch.  J.: 

This  was  a  suit  in  equity  commenced  by 
plaintiff  in  error  in  the  court  of  common 
pleas  of  Lucas  county,  Ohio,  to  enjoin  the 
construction  and  maintenance  of  certain 
buildings  upon  property  located  on  Ashland 
avenue  in  the  city  of  Toledo.  The  trial  of 
the  case  in  the  court  of  common  pleas  re- 
sulted in  a  finding  and  judgment  in  favor  of 
the  defendants.  Plaintiff  thereupon  ap- 
pealed said  cause  to  the  circuit  court,  where, 
on  a  hearing  upon  the  pleadings  and  evi- 
dence, that  court  made  the  following  find- 
ing of  facta: 

Finding  of  Facts. 

(1)  Prior  to  October  4,  1871,  Bamctt  T. 
Scott  was  the  owner  and  in  possession  of  a 
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J.  Scope  and  introduction* 

The  cases  falling  within  the  scope  of 
this  note  start  with  the  assumption  that 
no  difficulty  stands  in  the  way  of  granting 
equitable  relief  against  the  violation  of  the 
restriction  sought  to  be  enforced,  other  than 
that  arising  from  changes  in  the  character 
of  the  locality,  due  either  to  the  act  or  de- 
fault of  the  complainant  or  his  predecessors 
in  title,  or  to  causes  beyond  their  control. 
Consequently,  althougli  cases  in  which 
the  chanpfe,  while  caused  by  the  complain- 
ant or  his  predecessors,  did  not  involve  a 
violation  of  the  same  general  restriction, 
are  included,  those  in  which  tlie  complain- 
ant himself  had  been  guilty  of  violatinir  the 
ipstriotion  which  he  was  seeking  to  enforce 
28  L.R.A.(N.S.) 


against  others,  and  in  which  relief  was  de- 
nied upon  the  ground  that  he  had  not  come 
into  court  with  clean  hands,  are  excluded. 
As  instances  of  this  sort,  mention  may  be 
made  of  such  cases  as  Compton-Hill  Impro?. 
Co.  V.  Tower,  158  Mo.  282,  69  S.  W.  239; 
Olcott  V.  Sheppard,  K.  &  Co.  96  App.  Div. 
283,  89  N.  Y.  Supp.  201  (affirmed  without 
opinion  in  185  N.  Y.  684,  78  N.  E.  1108); 
and  Schubert  v.  Eastman  Realty  Co.  25 
Ohio  C.  C.  336.  Nor  does  this  note  include 
cases  in  which  the  change  in  the  neigiilwr- 
hood  has  been  produced  by  the  violations 
complained  of,  and  relief  is  denied  on  the 
ground  of  laches. 

Nor  does  it  include  cases  in  which  the 
change  in  the  character  of  the  neighbor- 
hood has  been  held  to  mark  the  limit  of  the 
duration  of  the  restriction,  as  where  it  is 
held  to  apply  only  to  the  buildings  in  con- 
templation at  tiie  time  it  was  impospd,— 
such  as  Hanilen  v.  Keith,  ]71  Mass.  77»  50 
N.  E.  462;  and  American  Unitarian  Asso. 
v.  Minot,  185  Mass.  689,  71  N.  E.  551. 

Another  class  of  cases  which  do  not  prop- 
erly fall  within  the  scope  of  this  note  are 
tliose  in  which  the  cliange  in  the  neighbor- 
hood consists  in  the  abandonment  of  an  af- 
firmative easement,  which  thereby  termi- 
nates the  corresponding  servitude.  See,  for 
example.  Bangs  v.  Potter,   135  Mass.  245. 

As  has  been  remarked  by  some  courts,  it 
is  not  possible  to  reconcile  all  that  has  been 
said  in  the  cases  that  have  discussed  this 
subject.  The  resulting  decisions,  however, 
generally  may  be  harmonized  by  reference 
to  the  status  of  the  complainant  and  to  the 
purpose  of  the  covenant  sought  to  be  en- 
forced. With  reference  to  their  purpose, 
negative  covenants  restricting  the  right  of  a 
purchaser  to  use  the  land  purchased  may 
be  considered  as  falling  under  the  three 
classes  enumerated  by  Farwell,  J.,  in  0.*jborne 
V.  Bradley  [1003]  2  Ch.  446:  (1)  Where 
the  covenant  is  entered  into  simply  for  the 
vendor's  own  benefit;  (2)  where  the  cove- 
nant is  for  the  benefit  of  the  vendor  in  his 
capacity  of  owner  of  a  particular  properly: 
(3)  where  the  covenant  is  for  the  benefit  of 
the  vendor  in  so  far  as  ?ie  reserves  un.«old 
property,  and  also  for  the  benefit  of  other 
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tract  of  land  in  the  city  of  Toledo,  Ohio, 
which  he  platted  into  nine  lots,  under  the 
name  of  Barnett  T.  Scott's  First  Addition. 
At  the  time  of  the  platting  of  this  prop- 
erty, there  were  only  one  or  two  huildings 
in  the  neighborhood.  At  the  time  of  the 
platting  of  the  property  and  the  selling  of 
it  as  hereinafter  found,  no  building  restric- 
tions of  any  kind  whatsoever  were  placed 
upon  any  of  the  lots,  except  lots  1  and  2  as 
hereinafter  found.  At  the  time  of  the  plat- 
t\n»  of  the  property  for  sale,  no  general  plan 
of  improvement  was  intended  or  undertaken 
by  Mr.  Scott.  Since  the  first  platting,  this 
property  has  been  replatted  to  make  the 
lines  of  the  lots  conform  to  the  lines  of 
ownership.  The  plaintiff  is  the  owner  of  lot 
Xo.  3,  which  she  acquired  aa  hereinafter  set ' 


forth.  The  defendant  Roger  Huber  is  the 
owner  of  lot  No.  2,  which  he  acquired  as 
hereinafter  set  forth. 

(2)  On  the  4th  day  of  October,  1871,  said 
Barnett  T.  Scott  and  wife  conveyed  by 
duly  executed  warranty  deed  to  one  Mary  I. 
Kelley,  lot  three  (3)  in  said  Barnett  T. 
Scott's  First  Addition  to  the  city  of  Toledo, 
according  to  the  terms  of  the  deed,  the  body 
of  which  is  as  follows: 

Know  all  men  by  these  presents:  That  I, 
Barnett  T.  Scott,  of  the  city  of  Toledo, 
Lucas  County,  Ohio,  in  consideration  of 
three  thousand  two  hundred  ($3,200)  dol- 
lars to  me  paid  by  Mary  I.  Kelley,  of  the 
same  place,  the  receipt  whereof  is  hereby 
acknowledged,  do  hereby  bargain,  sell,  and 


purchasers  as  part  of  what  is  called  a  build- 
ing scheme.  It  is  readily  apparent  that  the 
same  change  in  the  locality  which  would 
render  accomplishment  of  the  end  aimed  at 
in  covenants  of  the  third  class  impossible 
might  not  furnish  a  valid  reason  for  declin- 
ing to  enforce  an  identical  restriction  im- 
posed for  the  benefit  of  the  grantor  person- 
ally or  of  hia  remaining  property. 

The  further  general  observation  may  be 
made  that  the  courts  of  this  country  appenr 
to  be  disposed  to  go  further  than  the  Eng- 
lish courts  in  denying  relief  on  the  ground 
of  change  in  the  character  of  the  locality. 
They  seem,  in  some  instances  at  least,  in- 
clined to  strike  a  balance  between  the  bene- 
fit to  the  complainant  and  the  detriment  to 
the  defendant  which  would  result  from  the 
enforcement  of  the  restriction,  irrespective 
uf  whether  the  successive  owners  of  the  prop- 
erty affected  by  the  restriction  have  been 
in  any  way  responsible  for  the  change  in 
conditions;  while  the  English  view  seems 
to  be  that  the  question  of  relative  advan- 
ta^ire  does  not  arise  unless  there  is  a  per- 
^>na1  equity  against  the  person  seeking  to 
enforce  the  restriction. 

This  may  be  illustrated  by  reference  to 
the  opinion  rendered  in  the  case  of  Os- 
borne V.  Brndley,  supra,  in  which  Farwell, 
•1..  nftcr  dividing  negative  covenants  re- 
!*tricting  the  right  of  a  purchaser  to  use  the 
land  purchased,  into  the  three  classes  above 
mentioned,  said:  "To  all  three  classes  the 
rule  enunciated  by  Lord  Cairns  in  Doherty 
V.  Allman,  L.  R.  3  App.  Cas.  719,  applies, 
—that  is  to  say,  where  there  are  negative 
covenants  which  are  binding  on  the  defend- 
•'int,  the  court  has,  speaking  generally,  no 
'liscretion  to  consider  the  balance  of  con- 
venience or  matters  of  that  nature,  but  is 
l>ound  to  give  efl'eet  to  the  contract  between 
the  parties,  unless  the  plaintiff  seeking  to 
enforce  the  covenant  has  by  his  own  con- 
«hict,  or  by  that  of  the  persons  through 
whom  he  claims,  become  disentitled  to  sue." 

And  see  also,  as  requiring  a  personal 
^uity  against  complainant  in  conjunction 
with  a  change  of  circumstances,  Savers  v. 
^ollvftr,  L.  R.  28  Ch.  Div.  103,  13  Eng.  Rul. 
28  L.RA.(N.S.) 


Cas.  101;   and  Craig  v.  Greer  [1899]  1  Ir, 
Ch.  258. 

It  may  be  said  in  favor  of  the  American 
view,  that  it  recognizes  a  certain  public  pol- 
icy that  land  shall  not  be  unnecessarily 
burdened  with  permanent  or  long-continued 
restrictions;  and  in  favor  of  the  English 
view  it  may  be  said  that  it  does  not  de- 
prive persons  to  whom  no  default  is  at- 
tributable of  the  benefit  of  a  valid  contrac- 
tual obligation. 

II,  Inapplicability  of  doctrine  in  laic. 

As  remarked  in  a  recent  English  case: 
"Contractual  obligations  do  not  disappear 
as  circumstances  change;"  and  there  is  no 
dissent  from  the  proposition  that  only  the 
granting  of  equitable  relief,  and  not  the 
binding  force  of  the  restrictive  covenant,  is 
affected  by  a  change  in  the  character  of  the 
neighborhood. 

A  change  of  circumstances  cannot  be 'con- 
sidered, on  a  petition  at  law  to  ascertain 
the  limits  of  a  restriction  in  a  deed,  as 
equitable  ground  for  not  enforcing  it. 
Welch  V.  Austin,  187  Mass.  256,  68  L.R.A. 
189,  72  N.  E.  972. 

And  the  covenant  will  not  for  that  rea- 
son, and  in  advance  of  a  breach,  be  declared 
a  nullity  in  a  suit  instituted  by  the  cove- 
nantor. Coudert  v.  Sayre,  46  N.  J.  Eq.  386, 
19  Atl.  190. 

Nor  will  such  change  present  an  answer 
to  any  action  at  law  wliich  may  be  hrou*rht 
by  one  interested  in  the  covenant  for  dam- 
ages sustained  by  reason  of  its  violation. 
Kountze  v.  Helmuth,  67  Hun,  343,  22  N.  Y. 
Supp.  204  (affirmed  on  other  grounds  in 
140  N.  Y.  432,  35  N.  E.  666). 

III,  Change  due   to  act  or  default  of 
complainant  or  his  predecessor, 

a.  In  general. 

A  leading  case  upon  the  question  of  the 
discussion  is  that  of  Bedford  v.  British  Mu- 
seum, 2  Myl.  &  K.  662,  6  Eng.  Rul.  Cas. 
702.  In  that  case  the  Duke  of  Bedford,  de- 
siring to  protect  his  manor  house  upon  sell- 


708 


OHIO  SUPREME  COURT. 


M.U, 


eonvey  to  the  said  Mary  I.  Kelley,  her  heirs, 
and  assigns  forever,  the  following  real  es- 
tate, viz.:  Lot  number  three  (3)  in  Barnett 
T.  Scott's  First  Addition  to  the  city  of  To- 
ledo, Lucas  County,  Ohio.  And  the  said 
Barnett  T.  Scott  hereby  covenants  and 
agrees  for  himself,  his  heirs,  assigns,  execu- 
tors, and  admi^^istrators,  that  neither  he, 
his  heirs,  or  assigns  will  at  any  time  erect 
upon  lot  number  two  (2)  of  said  Scott's 
First  Addition  to  the  city  of  Toledo,  thereon, 
any  building  nearer  than  sixty  (60)  feet 
to  the  southwesterly  line  of  Adams  street, 
and  that  the  only  buildings  put  upon  said 
lot  shall  be  a  residence  and  the  necessary 
attachments,  and  that  it  shall  be  used  for 
no  other  purpose  than  that  of  a  family 
residence,    and    shall    not    cost    less    than 


$5,000  for  the  residence  alone;  together  witb 
the  privileges  and  appurtenances  to  the 
same  belonging.  To  have  and  to  hold  the 
same  to  the  said  Mary  I.  Kelley,  her  heirs, 
and  assigns  forever,  I  hereby  covenanting 
that  the  title  so  conveyed  is  clear,  free,  aod 
unencumbered,  and  that  I  will  warrant  and 
defend  the  same  against  ail  claims  whatso- 
ever, except  taxes  of  a.  d.  1871.  And  I, 
Clara  M.  Scott,  wife  of  the  said  Barnett  T. 
Scott,  in  consideration  of  $1  to  me  in  hand 
paid,  do  promise,  release,  and  forever  quit- 
claim unto  the  said  grantee  all  my  right, 
by  way  of  dower  or  otherwise,  in  and  to  the 
above  granted  premises.  In  witness  where- 
of, the  said  Barnett  T.  Scott,  and  Clara  M. 
Scott,  his  wife,  hereunto  set  our  hands  this 


ing  an  adjacent  tract  of  land,  the  pur- 
chaser of  which  contemplated  the  building 
of  a  family  mansion,  imposed  certain  re- 
strictions as  to  the  buildings  to  be  erected. 
Many  years  thereafter,  a  portion  of  the 
grantor's  property  which  was  originally  in- 
tended not  to  be  built  upon,  having  been 
built  up  in  the  meantime,  a  subsequen* 
duke  sought  to  restrain  the  trustees  of  the 
British  Museum,  who  had  become  the  pro- 
prietors of  the  restricted  property,  from  ex- 
tending their  buildings  contrary  to  the  re- 
strictive covenant.  It  was  held  that  the 
situation  of  the  property  having  been  so  al- 
tered by  the  acts  of  the  plaintiff  and  his 
predecessors  as  to  render  enforcement  of 
the  restriction  oppressive,  he  should  be 
deemed  voluntarily  to  have  waived  and 
abandoned  all  that  control  which  was  ap- 
plicable to  the  property  in  its  former  state. 

In  Gorman  v.  Chapman,  L.  R.  7  Ch.  Div. 
27],.  it  is  said  that  if  there  is  a  general 
scheme  for  the  benefit  of  a  great  numl)er 
of  persons,  and  then,  either  by  permission 
or  acquiescence  or  by  a  long  chain  of 
things,  the  property,  has  been  either  entire- 
ly or  so  substantially  changed  as  that  the 
whole  character  of  the  place  or  neighbor- 
hood has  been  altered,  so  that  the  whole 
object  for  which  the  covenant  was  originally 
entered  into  must  be  considered  to  be  at  an 
end,  then  the  covenantee  is  not  allowed  to 
come  into  the  court  for  tlie  purpose  mere- 
ly of  harassing  and  annoying  some  particu- 
lar man,  where  the  court  can  see  he  is  not 
doing  it  bona  fide  for  the  purpose  of  efTect- 
ing  the  object  for  which  the  covenant  was 
oriffinallv  entered  into. 

In  Star  Brewery  Co.  v.  Primas,  103  111. 
052,  45  N.  E.  H5,  it  is  said  that,  it  is,  as  a 
general  thing,  wliere  the  acts  of  the  gi*ant- 
or  or  those  deriving  their  title  under  him 
have  altered  the  character  and  condition  of 
the  adjoining  lands,  so  as  to  make  the  re- 
striction of  the  covenant  inapplicable  ac- 
cording to  the  intent  and  spirit  of  the  con- 
tract, that  courts  of  equity  refuse  to  inter- 
fere by  injunction  to  prevent  a  breach  of 
the  covenant,  and  leave  the  parties  to  their 
remedy  at  law. 

In  Kvvertsou  v.  Gerstenberg,  186  111.  344, 
28  L.R.A.(N.S.) 


61  L.R.A.  310,  57  N.  E.  1051,  it  is  said  that 
equity  will  not  as  a  rule  enforce  a  restric- 
tion where,  by  the  acts  of  the  grantor  who 
imposed  it,  or  of  them  who  derive  title  un- 
der him,  the  property  and  that  in  the  vici- 
nage has  so  changed  in  its  character  and 
environment  and  in  the  uses  to  which  it 
may  be  put  as  to  make  it  unfit  or  unprofit- 
able for  use  if  the  restriction  be  enforced, 
or  where,  to  grant  the  relief  would  he  a 
great  hardship  on  the  owner  and  of  no  ben^ 
fit  to  the  complainant,  or  where  the  com- 
plainant has  waived  or  abandoned  the  re- 
striction; or  in  short,  it  may  be  said  that 
where,  from  all  of  the  evidence,  it  appears 
that  it  would  be  against  equity  to  enforce 
the  restriction  by  injunction,  relief  will  be 
denied,  and  the  party  seeking  its  enforce- 
ment will  be  left  to  whatever  remedy  he  may 
have  at  law. 

In  Loud  v.  Pendergast,  206  Mass.  122,  92 
N.  E.  40,  it  is  said  that  where  there  has 
been  no  uniform  observance  of  the  restric- 
tions and  substantially  all  the  landowner- 
afVected  thereby  have  so  conducted  tlwm- 
selves  as  to  indicate  an  abandonment  of 
the  right,  which  is  in  the  nature  of  an  eas^"- 
nicnt,  to  have  the  neighborhood  kept  to  the 
standard  established  by  the  original  plan, 
and  where  the  enforcement  of  the  restric- 
tion against  tlie  defendant  would  not  teinl 
materially  to  restore  to  the  district  the 
character  impressed  upon  it  by  the  scliemi'. 
and  the  infraction  complained  of  does  not 
diminish  the  value  of  other  estates,  then  ii 
would  be  inequitable  and  oppressive  to  com- 
pel at  great  loss  a  compliance  with  tlie  re- 
strictions— especially  where  the  restrictive 
covenant  has  only  a  few  years  more  to  run. 

In  Coudert  v.  Sayre,  40  N.  J.  Kq.  3So. 
19  Atl.  190,  it  is  said  that  where  specific 
enforcement  of  a  covenont  is  sought,  it  i^ 
both  the  right  and  duty  of  the  court  tj> 
look  at  thf^  conduct  of  the  parties  to  the 
litigation,  and  also  at  the  conduct  of  their 
predecessors  in  right  and  duty,  to  see  bow 
they  dealt  with  each  other  in  respect  to  th<? 
covenant,  and  also  to  contrast  the  conditi«)n 
of  the  property  when  the  litigation  arose 
with  its  condition  when  the  covenant  was 
made,  and  then  either  decree  or  deny  the 
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4th  day  of  October  in  the  year  eighteen  hun- 
dred and  seventy-one. 

Barnett  T.  Scott.  [Seal.l 
Clara  M.  Scott.     [Seal.] 
Signed,    acknowledged,    and    delivered    in 
the  presence  of: 

James  Kelley. 
Chas.  M.  Lang. 

Said  deed  was  duly  recorded  in  volume 
69  of  Deeds,  page  405,  Lucas  County,  Ohio, 
Records.  Within  a  year  after  said  4th  day 
of  October,  1871,  said  Barnett  T.  Scott  and 
wife  also  conveyed  to  said  Mary  I.  Kelley  by 
duly  executed  warranty  deed,  (20)  feet  off 
tlie  northerly  side  of  lot  two  (2)  running 
the  same  width  from  front  to  rear  of  said 
lot  in  said  Barnett  T.  Scott's  First  Addi- 


tion. All  of  said  premises  so  acquired  by 
said  Kelley  making  a  total  of  120  feet  front 
by  an  average  depth  of  318  feet  on  Adams 
street,  and  now  known  as  Ashland  avenue 
in  the  said  city  of  Toledo. 

(3)  On  the  8th  day  of  August,  3873,  Bar- 
nett T.  Scott  and  wife  conveyed  by  duly 
executed  warranty  deed  the  southeasterly  80 
feet  of  lot  two  (2)  and  the  northwesterly 
20  feet  of  lot  one  (1)  of  Barnett  T.  Scott's 
First  Addition  to  Toledo,  Ohio,  to  one  Sam- 
uel B.  Wood.  The  body  of  which  deed  is  as 
follows : 

Know  all  men  by  these  presents:  That 
Barnett  T.  Scott,  of  Toledo,  Ohio,  in  con- 
sideration of  six  thousand  dollars  ($6,000) 
to  me  paid  by  Samuel  B.  Wood  aforesaid. 


specitic  performance  as  should  appear  to  be 
most  in  accordance  with  justice  and  right 
under  all  the  circumstances  of  the  case. 

In  Brown  v.  Wrightman,  5  Cal.  App.  391, 
90  Pac.  467,  it  was  held  that  the  grantor 
of  a  tract  of  land  conveyed  subject  to  the 
condition  that  the  grant  should  become 
void  if  the  business  of  selling  intoxicating 
liquors  or  keeping  a  house  of  prostitution 
was  conducted  on  the  premises  was  pre- 
cluded from  claiming  a  forfeiture  for  breach 
of  such  condition  by  his  action  in  selling 
portions  of  another  tract,  separated  from 
the  property  first  granted  by  a  street,  with- 
out restricting  or  limiting  the  use  of  the 
premises,  which  were  devoted  to  the  prohib- 
ited uses,  and  in  leasing  other  parcels  with 
the  understanding  that  they  were  to  be  used 
for  such  purposes,  with  the  result  that  the 
district  in  wliich  both  of  such  tracts  of  land 
were  situated  ceased  to  be  a  respectable 
residence  neighborliood. 

In  Chippewa  Lumber  Co.  v.  Tremper,  76 
Mich.  36,  4  L.R.A.  373,  13  Am.  St.  Rep. 
420,  42  N.  W.  632,  it  was  held  that  a  con- 
dition inserted  in  deeds  of  village  lots  by 
the  corporation  owning  the  plat,  which  pro- 
vided for  the  forfeiture  of  the  lots  in  case 
intoxicating  liquor  should  be  sold  thereon 
within  thirty  years,  would  not  be  enforced 
where  it  appeared  that  the  corporation  had 
permitted  its  secretary  and  business  man- 
ager to  sell  liquor  as  a  beverage  within  the 
village,  and  that  the  conditions  were  insert- 
ed for  the  purpose  of  creating  a  monopoly 
for  his  benefit  in  the  business  of  selling  li- 
quor therein. 

5.  Failure  to  carry  out  achetne, 

1,  In  general. 

Equity  will  not  enjoin  the  breach  of  a 
restriction  or  condition  imposed  as  a  part  of 
a  general  plan  for  the  benefit  of  a  locality, 
if  the  original  plan  has  been  abandoned  or 
the  right  waived.  Curtis  v.  Rubin,  244  111. 
88.  91  N.  E.  84. 

Equity  will  not  lend  its  aid  to  enforce 
restrictions  in  deeds  inserted  in  pursuance 
of  a  scheme  of  improvement  which  has  aft- 
2S  L.RA..(N.S.) 


erward  been  abandoned,  or  where  the  cir- 
cumstances surrounding  the  property  have 
so  entirely  changed  in  other  respects  as  to 
render  enforcement  inequitable.  Coughlin 
V.  Barker,  46  Mo.  App.  54 ;  Scharer  v.  Pant- 
ler,  127  Mo.  App.  433,  105  S.  W.  668. 

2.  What  amounts  to. 

In  Curtis  v.  Rubin,  244  111.  88,  91  N. 
E.  84,  it  was  held  that  where  it  was 
thoroughly  proved  that  the  original  build- 
ing line,  established  for  the  benefit  of  a 
number  of  lots,  had  been  abandoned,  and 
the  restriction  disregarded  by  all  the  com- 
plainants, except  one  on  the  opposite  9)de 
of  the  street,  who  made  no  protest  or  ob- 
jection to  what  was  done  by  the  others, 
equity  would  not  interpose  to  prevent  the 
defendants  from  erecting  a  building  ex- 
tending beyond  the  building  line  to.  a  great- 
er extent  than  those  of  the  complainants. 

In  Duncan  v.  Central  Pass.  R.  Co.  85  Ky. 
626,  4  S.  W.  228,  it  was  held,  where  the 
owner  of  a  tract  of  land  conveyed  a  por- 
tion of  it  by  deed  restrictinsr  its  use  to 
residential  purposes,  but  subsequently  sold 
a  number  of  lots  without  anv  restriction, 
that,  although  no  building  had  been  erect- 
ed upon  any  of  the  lots,  the  general  scheme 
had,  by  the  grantor's  own  permission  and 
conduct,  been  so  changed,  and  the  condi- 
tion of  the  property  sc)  altered,  that  it  was 
liable  to  be  defeated  at  the  pleasure  of  oth- 
ers, and  might  in  fact  be  regarded  as  im- 
possible of  fulfilment;  and,  therefore,  that 
a  court  of  equity  would  not  interfere. 

In  Jenks  v.  Pawlowski,  98  Mich.  110,  22 
L.R.A.  863,  39  Am.  St.  Rep.  522,  50  N.  W. 
1105,  it  was  held  that  a  vendor  of  property 
upon  the  condition  that  no  intoxicating  li- 
quors should  be  sold  tliereon  cannot  main- 
tain a  suit  to  enjoin  the  sale  of  liquor  in 
violation  of  such  condition,  where  he  sub- 
sequently sold  adjoining  premises  without 
restriction,  which  were  used  for  such  pur- 
pose. 

3,  What  does  not  amount  to. 

In  Reilly  v.  Otto,  108  ^^lich.  330,  00  N. 
W.  228,  it"  was  held  that  a  restriction  in  a 
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the  receipt  whereof  is  hereby  acknowledgedi 
do  hereby  bargain,  sell,  and  convey  to  the 
said  Samuel  B.  Wood,  his  heirs,  and  assigns 
forever,  the  following  real  estate,  viz,: 
Situate  in  the  state  of  Ohio,  county  of 
Lucas,  and  city  of  Toledo,  and  described  as 
the  southeasterly  eighty  (8U)  feet  of  lot  2 
and  the  northwesterly  twenty  (20)  feet  of 
lot  1  of  Barnett  T.  Scott's  First  Addition 
to  Toledo,  fronting  100  feet  on  Adams  street, 
and  running  back  the  same  width  till  it 
meets  the  east  line  of  the  20-foot  alley  and 
the  south  side  of  the  16 -foot  alley  laid  out 
in  the  plat  of  said  addition,  subject,  how- 
ever, to  all  the  conditions  as  to  location  of 
building,  etc.,  contained  in  the  deed  from 
said  Scott  to  Mary  I.  Kelley  of  lot  3  in 
said  addition.     And  said  Scott  also  here- 


by makes  the  same  agreement  for  bimseU 
his  heirs,  assigns,  executors,  and  adminii- 
trators  concerning  so  much  of  lot  1  as  re- 
mains in  him  after  this  conyeyance  as  is 
contained  in  said  last-mentioned  deed,  to- 
gether with  the  privileges  and  appurte- 
nances to  the  same  belonging.  To  have  and 
to  hold  the  same  to  the  said  Samuel  fi. 
Wood,  his  heirs,  and  assigns  forever,  I 
hereby  covenanting  that  the  title  so  con- 
veyed is  clear,  free,  and  unincumbered,  and 
that  I  will  warrant  and  defend  the  same 
against  all  claims  whatsoever.  And  I,  Clara 
M.  Scott,  wife  of  the  said  Barnett  T.  Scott 
in  consideration  of  $1  to  me  in  hand  paid, 
do  remise,  release,  and  forever  quitclaim 
unto  the  said  grantee,  all  my  right,  by  way 
of  dower  or  otherwise,  in  and  to  the  above 


deed  that  there  should  not  be  placed  or 
erected  on  the  premises  conveyed  any  store, 
and  only  dwelling  houses,  could  not  be  con- 
sidered as  having  been  waived  by  a  grant- 
or by  his  conveyance  of  adjoining  property 
without  any  restrictions  as  to  buildings  or 
business,  and  his  leasing  a  store  opposite 
for  a  saloon,  where  it  appeared  that  the 
lease  and  the  contracts  for  the  sale  of  the 
unrestricted  property  were  made  before  the 
deed  containing  the  restriction,  and  the  evi- 
dence showed  that  his  purpose  in  buying  the 
land  sold  under  restriction  was  to  prevent 
the  erection  of  a  saloon  there,  and  to  pro- 
tect his  store  on  the  next  corner  and  his 
residence  property  in  the  next  block  from 
thereby   being  depreciated  in   value. 

The  fact  that  two  lots  were  sold  without 
restrictions  will  not  be  regarded  as  incon- 
sistent with  the  general  scheme  of  the 
grantor,  where  one  of  these  was  sold  before 
the  plan  was  made,  and  the  other  was  so 
small  as  to  have  been  useless  if  the  build- 
ing line  restriction  had  been  placed  upon  it. 
Bacon  v.  Sandberg,  179  Mass.  396,  00  N.  E. 
936. 

e.  Acquiescetwe  in  violations  of  restt^io- 

Hon, 

1.  Oenerally. 

In  Roper  v.  Williams,  Turn.  &  R.  18, 
Lord  Eldon  declined  to  enjoin  the  breach 
of  a  covenant  that  the  buildings  to  be  erect- 
ed upon  the  premises  conveyed  should  be 
detached  houses  of  a  certain  class,  built  in 
a  line  30  feet  from  an  intended  road, 
where  the  covenantee  had  acquiesced  in  a 
partial  deviation  from  the  plan,  saying 
that,  while  the  covenantee  might  have  a 
good  case  for  damages  at  law,  yet,  having 
taken  away  the  benefit  of  his  general  plan 
from  some  of  his  grantees,  he  cannot  with 
any  justice  come  into  equity  for  an  injunc- 
tion. ''It  is  not  a  question  of  mere  acqui- 
escence; but  in  every  instance  in  which  the 
grantor  suffers  grantees  to  deviate  from 'a 
general  plan  intended  for  the  benefit  of  all, 
he  deprives  others  of  the  right  which  he 
had  given  them  to  have  the  general  plan  cn- 
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forced  for  the  benefit  of  all.  In  such  cases 
I  have  always  understood  this  court  will 
leave  the  parties  to  their  remedy  at  law." 

And  in  Peek  v.  Matthews,  L.  R.  3  £q. 
516,  it  was  held  that  a  grantor  of  a  num- 
ber of  lots  subject  to  a  restriction  against 
building  upon  certain  portions  of  the  re- 
si)ective  lots  purchased  was  precluded,  by 
his  failure  to  enforce  such  restriction 
against  others  of  his  grantees,  from  enfor- 
cing it  against  the  defendant;  and  that  it 
made  no  difference  that  the  covenant  wa< 
also  a  covenant  between  all  the  purcliaser^ 
inter  se,  or  that  the  defendant  executed  his 
deed  after  the  breach  by  the  other  covenant- 
ing parties  had  been  committed. 

In  Ocean  City  Asso.  v.  Chalfant,  65  K. 
»T.  Eq.  166,  65  A  tl.  801,  1  A.  &  E.  Ann.  Caai 
601,  it  is  said  that  the  recognized  doctrine 
is,  where  the  vendor  sells  off  an  estate  in 
lots  with  restrictions  upon  the  use  of  the 
lots  sold,  he  will  lose  his  right  in  equity  to 
enforce  the  restrictions  against  one  grantee 
if  he  has  knowingly  permitted  other 
grantees  to  violate  the  same  restrictions, 
the  effect  of  which  violation  is  to  abrogate 
the  purpose  of  the  restriction  and  alter  the 
general  scheme  intended  to  be  conserved  by 
it;  and  that  this  rule  is  applicable  whether 
the  suit  is  brought  by  the  covenantee  or  by 
one  of  several  grantees  of  land  sold  in  ac 
cordance  with  the  general  scheme  by  the 
original  covenantee.  It  rests  upon  the  equi 
table  ground  that  if  anyone  who  has  a  ri^iit 
to  enforce  the  covenant,  and  so  preserve  the 
conditions  which  the  covenant  was  designed 
to  keep  unaltered,  shall  acquiesce  in  a  ma- 
terial alteration  of  those  conditions,  he  can- 
not tliereaf  ter  ask  the  court  of  equity  to  as- 
sist him  in  preserving  them,  although  if  the 
complainant  is  in  privity  with  the  defend 
ant  he  may  have  his  action  at  'law  for  the 
breach. 

And  in  Bowen  ▼.  Smith  (N.  J.  Eq.)  74 
Atl.  675,  it  is  said  to  be  well  settled  that 
the  equitable  right  to  enforce  restricti>^ 
covenants  may  be  lost  by  a  degree  of  acqui- 
escence in  their  violation  amounting  to  an 
abandonment  of  the  right  of  the  compUin- 
ant. 

The  court  will  not  specifically  enforce  i 
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panted  premises.  In  witness  whereof,  the 
said  Bamett  T.  Scott  and  wife,  Clara  M. 
Scott,  hereunto  set  their  hands  this  8th 
day  of  August,  in  the  year  eighteen  hundred 
and  seventy-three  ( 1873 ) . 

Bamett  T.  Scott.  [Seal.] 
Clara  M.  Scott.       [Seal.] 
Signed,  acknowledged,    ana    delivered  in 
the  presence  of: 

B.  W.  Rouse. 
W.  I.  Kelley. 

Said  deed  was  duly  recorded  In  volume 
79  of  Deeds,  page  165,  Lucas  County,  Ohio, 
Records.  Said  premises  have  a  frontage  of 
100  feet  upon  said  Ashland  avenue  by  an 
average  depth  of  325  feet. 

(4)Barnett  T.  Scott  from  time  to  time 


sold  all  the  property  in  this  addition  with- 
out placing  any  building  restrictions  what- 
soever upon  any  of  the  lots,  save  and  except 
the  restrictions  upon  lots  1  and  2  as  above 
found.  At  the  time  of  the  sale  of  lot  No.  3 
to  Mary  I.  Kelley,  no  restriction  whatsoever 
was  placed  upon  the  use  of  lot  No.  3,  and 
no  restriction  has  been  placed  thereon  since. 
The  present  owner  of  lot  No.  1  has  joined 
with  the  defendants  in  this  case  in  making 
the  improvement  hereinafter  found  to  be  in 
process  of  construction.  In  the  year  1872 
said  Mary  I.  Kelley  constructed  a  large 
residence  and  barn  upon  lot  No.  3,  which 
cost  over  $26,000.  The  residence  fronts  up- 
on Ashland  avenue,  and  is  not  nearer  the 
street  line  than  60  feet  and  is  50  feet  from 
the  dividing  line  between  lot  No.  3  and  lot 


restrictive  covenant  in  the  sense  or  with  the 
meaning  of  the  covenant  ns  practically  but 
erroneously  construed  and  acted  on  by  tile 
complainants  and  the  lot  owners  other  than 
defendants,  where  defendants  have  not 
adopted  or  acted  on  such  practical  con- 
struction, since  in  such  case  the  rights  of 
complainants  against  thera  must  depend 
solely  on  the  covenant  or  agreement.  Riglit- 
er  v.  Winters,  68  N.  J.  Eq,  252,  50  Atl. 
770. 

See  also,  as  to  the  effect  of  an  erroneous 
practical  construction,  Morrow  v.  Hassel- 
man,  69  N.  J.  Eq.  612,  01  Atl.  369;  Brig- 
ham  V.  H.  G.  Mulock  Co.  74  N.  J.  Eq.  287, 
70  Atl.  185,  under  heading,  "Under  what 
circumstances  not  a  bar,"  infra. 

Acquiescence  in  the  breach  of  a  covenant 
by  other  grantees  of  the  common  grantor 
will  not  deprive  a  lot  owner  of  the  right  to 
enforce  a  restrictive  covenant,  so  long  as  it 
remains  of  any  value  to  him.  Lattimer  v.' 
Livermore,  72  N.  Y.  174. 

While  a  building  line  restriction  will  be 
enforced  if  a  departure  from  it  would  result 
in  the  erection  of  houses  on  lines  out  of 
harmony  with  the  general  character  of  the 
neighborhood,  yet  where  an  enforcement 
would  make  a  departure  with  reference  to 
the  building  lines  from  the  general  location 
of  the  surrounding  buildings,  and  if  it 
would  deprive  the  owner  of  an  opportunity 
to  improve  his  land  as  the  adjacent  lands 
have  been  improved,  then  a  court  of  equity 
will  not  interfere.  Roth  v.*  Jung,  79  App. 
Div.  i,  79  N.  Y.  Supp.  823. 

In  Righter  v.  Winters,  supra,  where  it 
appeared  that  other  lot  owners  had  built 
hay  windows  and  piazzas  extending  beyond 
the  building  line,  and  that  defendant's 
structure  had  not  destroyed  or  substan- 
tially alTected  the  gjeneral  symmetry  of  the 
hlock  of  houses,  it  was  held  that  under  the 
circumstances  a  specific  enforcement  of  the 
restrictivcf  covenant  would  be  inequitable; 
hut  that  complainants  should  be  left  to 
their  remedy  at  law. 

2,   da  affected  hy  materiality  of  viola- 
tion. 

In  Ocean  City  Asso.  v.  Chalfant,  65  N.  J. 
M  LJIA.(N.8.) 


Eq.  356,  65  Atl.  801,  1  A.  &  E.  Ann.  Cas. 
601,  it  was  said  that  the  question  of  waiver 
of  the  right  to  enforce  a  restrictive  cove- 
nant by  permitted  violations  of  the  cove- 
nant is  dependent  upon  the  character  and 
materiality  of  the  permitted  breach;  and 
that  while  the  doctrine  of  waiver  applies 
both  to  covenants  restricting  erections  up- 
on, or  a  permanent  physical  change  in, 
the  property  subject  to  restriction,  and  to 
covenants  restricting  the  use  of  the  prop- 
erty for  certain  occupations,  the  propriety 
of  the  enforcement  of  the  doctrine  in  par- 
ticular instances  may  differ  in  each.  This 
results  from  the  fact  that  breaches  of  the 
first  class  usually  permanently  change  the 
conditions  which  the  covenant  was  designed 
to  perpetuate,  while  breaches  of  the  second 
class  do  not  necessarily  have  that  result.  It 
is  only  when  the  person  in  whom  the  right 
to  enforce  the  covenant  resides  has  permit- 
ted such  infriiigement  of  its  provisions 
as  results  in  alteration  that  cannot  be  cor- 
rected, or  which  it  is  manifest  there  is  no 
intention  to  have  corrected,  that  he  is  pre- 
cluded from  further  enforcing  the  covenant. 
When,  however,  the  known  breach  consists 
in  introducing  upon  the  property  some  oc- 
cupation interdicted  by  the  covenant,  and 
no  considerable  amount  of  money  has  been 
expended  in  fitting  the  property  for  a  par- 
ticular business,  or  the  character  of  the 
business  is  such  that  it  constitutes  an  in- 
considerable alteration  of  the  conditions 
which  the  parties  had  in  view,  then  waiver 
of  the  right  to  restrain  other  and  more  con- 
siderable breaches  may  not  result. 

The  materiality  of  the  violations  is  to 
be  determined  bj'  the  circumstances  of  each 
case,  and  the  question  seems  to  be  whether 
they  are  such  as  to  indicate  an  abandon- 
ment of  the  original  general  plan  and  make 
its  enforcement  inequitable  because  of  the 
changed  condition  of  the  propertv  under  re- 
striction. Morrow  v.  Hasselman,  69  N.  J. 
Eq.  617,  61  Atl.  369. 

Violation  of  building  restrictions  will  not 
prevent  their  enforcement  if  the  violations 
are  immaterial,  and  such  as  do  not  prevent 
the  general  plan  from  being  carried  out. 
Hyman  v.  Tash   (N.  J.  Eq.)  71  Atl.  742. 
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No.  2;  in  other  words,  50  feet  from  the 
line  of  the  defendants'  property.  The  resi- 
dence was  occupied  by  Mrs.  Kelley  and  her 
family  for  some  years,  and  was  later  ac- 
quired and  taken  over  by  a  mortgagee,  the 
Connecticut  Mutual  Life  Insurance  Com- 
pany, and  for  a  time  stood  vacant.  In  1004 
this  property  was  purchased  by  plaintiff, 
Frances  A.  Brown,  for  $11,000,  and  has  been 
improved  by  her  at  a  cost  of  several  thou- 
sand dollars.  Since  said  time  the  plaintiff 
and  her  family  have  been  living  in  the  prop- 
erty. The  house  is  a  large,  old-fashioned 
residence.  The  living  rooms,  to  wit,  the 
parlor,  sitting  room,  and  dining  room,  are 
on  the  southerly  side  of  said  residence,  next 
to  the  premises  conveyed  to  said  Wood; 
and  the  barn  is  located  upon  the  rear  of  the 


premises  about  90  feet  from  the  said  party 
line.  Said  buildings  are  still  upon  said 
premises  in  good  order  and  condition.  The 
premises  have  never  been  used  except  for 
residence  purposes.    * 

(5)  Prior  to  the  1st  day  of  April,  1905, 
the  premises  described  in  finding  of  fact  No. 
3  were  willed  by  Samuel  B.  Wood,  deceased, 
to  his  wife,  Minerva  Wood,  and  upon  said 
date  were  duly  conveyed  by  deed  duly  execut- 
ed by  Jethro  G.  Mitchell,  trustee  under  the 
will  of  Minerva  W^ood,  to  the  defendant 
Roger  Huber.  Prior  to  said  date  these  prem- 
ises were  never  improved,  except  by  fencing. 
Before  said  Huber  improved  these  prem- 
ises, as  hereinafter  stated,  he  was  notified 
by  T.  P.  Brown,  the  husband  of  plaintiff,  of 
the  terms  of  the  building  restrictioDu  afore* 


Equity  will  not  decline  to  enforce  a  build- 
ing restriction  on  the  ground  of  its  viola- 
tion by  some  of  the  grantees  affected  there- 
by, where  there  has  not  been  any  such 
change  in  the  character  of  the  neighborhood 
as  to  defeat  the  original  purpose  and  design 
of  the  covenants.  Bowen  v.  Smith  (N.  J. 
Eq.)  74  Atl.  676;  Adams  v.  Howell,  68  Misc. 
435,  108  N.  Y.  Supp.  946. 

8ee  also  German  v.  Chapman,  L.  R.  7  Ch. 
Div.  271;  Knight  v.  Simmonds  [1896]  2 
Ch.  294;  Tripp  v.  O'Brien,  67  111.  App.  407; 
Bacon  v.  Sandberg,  179  Mass.  396,  60  N.  E. 
J)30;  Loud  V.  Pendcrgast  (Mass.)  92  N.  E. 
40;  Waters  v.  Collins  (N.  J.  Eq.)  70  Atl. 
084;  McGuire  v.  Caskey,  62  Ohio  St.  419, 
57  N.  E.  53,  19  Atl.  190,  hereinafter  set 
out  under  heading,  "Under  what  circum- 
stances not  a  bar,"  infra. 

3,  Wliere  other  violations  not  injurious 
to  complainant, 

A  person  entitled  to  enforce  a  restrictive 
covenant  may  take  no  notice  of  violations 
not  especially  offensive  to  him,  without  los- 
ing the  right  to  enforce  the  restrictions  in 
the  case  of  a  specially  offensive  violation. 
Knight  V.  Simmonds  [1896]  2  Ch.  294;  Os- 
borne v.  Bradlev  [1903]  2  Ch.  446;  Craig 
V.  Greer  [1899]"^  1  Ir.  Ch.  258;  Barton  v. 
Slifer,  72  N.  J.  Eq.  812,  66  Atl.  899;  Row- 
land V.  Miller,  139  N.  Y.  93,  22  L.R.A.  182, 
34  N.  E.  765;  Levy  v.  Halcyon  Casino  Hotel 
Co.  45  Misc.  289,  92  N.  Y.  Supp.  231 ;  Mc- 
Donald V.  Spang,  r>5  Misc.  332,  105  N.  Y. 
Supp.  617;  Du  Bois  v.  Darling,  12  Jones  & 
S.  436. 

In  Brigham  v.  H.  G.  Mulock  Co.  74  N.  J. 
Eq.  287,  70  Atl.  185,  and  in  Bowen  v.  Smith 
(N.  J.  Eq.)  74  Atl.  675,  it  is  said  that 
any  claim  oif  bar  asserted  against  the  rights 
of  an  owner  of  a  single  lot,  by  renson  of  ac- 
quiescence in  the  violation  of  building  re- 
strictions, must  be  measured  by  tlie  relation 
of  the  asserted  violation  to  the  individual 
lot. 

A  failure  on  the  part  of  the  grantor  to  en- 
force similar  covenants  in  behalf  of  lots  re- 
maining unsold  will  not  operate  to  destroy 
the  right  of  the  owner  of  a  lot  previously 
28  L.U.A.(N.S.) 


sold  to  enforce  in  behalf  of  that  lot  cove- 
nants made  for  its  benefit,  pursuant  to  the 
general  building  plan.    Ibid. 

In  McGuire  v.  Caskey,  62  Ohio  St.  419. 
57  N.  E.  53,  it  was  held  that  plaintiffs 
submission  to  violations  of  a  building  line 
restriction,  most  of  which  were  upon  por- 
tions of  the  street  remote  from  his  preini»>s. 
and  some  were  upon  the  opposite  side  of  the 
street,  which  violations  did  not  substantial- 
ly affect  his  enjoyment  of  his  own  property, 
did  not  operate  as  a  waiver  of  his  right  to 
object  to  other  encroachments  by  which  such 
enjoyment  would  be  materially  impaired 

4.  Under  xchat  circumstances  a  bar. 

An  encroachment  of  a  building  upon  a 
space  reserved  for  a  courtyard  in  a  plat  of 
city  lots  will  not  be  prevented  by  injunc- 
tion when  all  others  who  have  constructed 
buildings  on  the  same  side  of  the  block 
have  encroached  on  such  space,  though  to 
a  less  extent,  and  without  any  attempted 
hindrance  on  the  part  of  the  complainants, 
where  it  seems  clear  that  the  character  of 
the  property  is  somewhat  changed  and  it  is 
being  used  to  a  large  extent  for  business 
purposes,  even  if  the  complainants'  lots  are 
still  vacant.  Ewertsen  v.  Gerstenberg,  IS6 
111.  344,  61  L.R.A.  310,  57   X.  E.  1051. 

In  Loud  v.  Pendergnst,  206  Mass.  122, 
92  N.  E.  40,  it  was  held  that  equity  would 
not  enforce  a  building  line  rostriction 
where  substantially  all  the  landowners  af- 
fected thereby  had  so  conducted  themsehrs 
as  to  indicate  an  abandonment  of  the  right, 
and  the  erections  complained  of  caus^  n<i 
pecuniary  damage  to  the  plaintiff  and  did 
not  diminish  the  market  value  of  her  estate, 
while  the  enforcement  of  the  restriction 
against  the  defendant  would  make  her  h(ni9<> 
less  commodious  and  attractive  and  would 
thus  cause  her  substantial  loss. 

In  Scharer  v.  Pantler,  127  Mo.  App.  433, 
105  S.  W.  668,  where  it  appeared  that 
the  grantor  by  whom  the  restriction  was 
introduced,  and  all  of  her  grantees,  al- 
though their  deeds  contained  a  covenant  re- 
quiring no  building  to  be  erected  nearer  . 
than  25  feet  to  the  front  street  line,  had 
erected  buildings  upon  their  lots  each  with 
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said,  and  that  the  same  would  be  enforced 
by  the  plaintiff.  The  property  owned  by  the 
defendants,  up  to  the  time  of  the  commencing 
of  the  improvements,  has  been  vacant  prop- 
erty, used  in  the  summer  time  for  pasturage 
purposes,  and  used  generally  by  the  neigh- 
bors as  a  dumping  ground  for  rubbish  of 
various  kinds. 

(6)  Since  the  construction  of  the  im- 
provements upon  lot  No.  3,  plaintiff's  prop- 
erty, the  character  of  the  surrounding  neigh- 
borhood has  greatly  changed.  At  the  time 
of  the  construction  of  the  Kelley  house,  this 
section  was  a  very  high  class  residence  sec- 
tion^ with  large  lots  for  residence  purposes. 
Since  said  time,  in  the  near  vicinity  has  de- 
veloped a  business  center  with  a  number  of 
business   blocks,    mostly    small,    containing 


about  twenty  stores  and  shops,  and  two 
large  dwellings  in  the  immediate  vicinity 
have  been  torn  down  and  smaller  buildings 
erected  in  their  place,  thereby  dividing  the 
large  lots.  There  are,  within  two  blocks 
distant,  a  large  apartment  house  and  kin- 
dergarten school.  At  the  time  of  the  im- 
provement of  lot  No.  3  by  Mrs.  Kelley,  the 
property  in  that  neighborhood  was  reason- 
ably adapted  to  such  improvement.  At  the 
present  time,  the  property  in  that  neigh- 
borhood, including  the  property  of  the  de- 
fendants, which  is  100  feet  wide  by  325  to 
350  feet  deep,  is  not  reasonably  suitable 
to,  and  cannot  be  profitably  used  for,  the 
purpose  of  one  single  dwelling  house  upon 
an  entire  lot  of  such  dimensions.  Said  Ash- 
land avenue  is  one  of  the  main  thorough- 


its  front  15  feet  from  the  street  line,  it 
was  held  that  the  owners  of  such  property 
could  not  restrain  one  of  their  number  from 
erecting  a  building  within  5  feet  from  the 
line. 

In  Hemsley  v.  Marlborough  Hotel  Co.  62 
N.  J.  Eq.  164,  50  Atl.  14,  affirmed  without 
opinion  in  63  N.  J.  Eq.  804,  52  Atl.  1132, 
it  was  held  that  a  restrictive  covenant 
against  the  erection  of  any  building  except 
as  and  for  use  as  a  dwelling  house  must  l)e 
considered  to  have  been  waived,  where  it 
appeared  that  for  at  least  ten  years  past 
two  boarding  houses,  accommodating  in  the 
Aggregate  350  guests,  had  been  conducted 
upon  adjoining  property  subject  to  the  same 
restriction,  and  that  the  neighborhood  was 
one  largely  devoted  to  boarding  houses  and 
hotels. 

In  Ocean  City  Asso.  v.  Chalfant,  65  N.  J. 
Eq.  156,  55  Atl.  801,  1  A.  &  E.  Ann.  Cas. 
601.  in  which  the  restriction  in  question  was 
against  carrying  on  any  business  upon  Sun- 
day, it  was  held  that  where  it  appeared 
that  for  a  number  of  years  bathhouse  keep- 
ers, livery  stables,  and  cigar  and  fruit 
stores  had  done  business  on  Sundays,  and 
that  the  officers  of  the  grantor  had  not  used 
reasonable  diligence  in  prosecuting  infringe- 
ments of  the  covenant,  they  might  be  held 
to  have  waived  their  right  to  equitable  as- 
sistance. 

In  Chelsea  Land  &  Improv.  Co.  v.  Ad- 
ams, 71  N.  J.  Eq.  771,  66  Atl.  180,  14  A.  & 
E.  Ann.  Cas.  758,  it  was  held  that  where  a 
building  line  restriction  incorporated  in  the 
deeds  of  over  150  purchasers  had  been  vio- 
lated by  99  or  100  of  them,  without  objec- 
tion oil  the  part  of  complainant  who  was 
the  successor  of  the  original  grantee,  except 
that  in  one  instance  a  suit  was  instituted, 
but  not  diligently  pursued,  such  a  general 
consent  to  the  nonobservance  of  the  restrict- 
ive covenants  amounted  to  an  abandonment 
of  the  original  plan. 

lu  Russell  v.  Harpel,  20  Ohio  C.  C.  127, 
it  was  held  that  where  plaintiff  had  per- 
mitted the  erection  of  a  house  on  the  other 
^  side  of  her  lot  within  14  feet  of  the  street, 
and  had  permitted  without  objection  six- 
teen houses  in  the  block  to  be  erected  nearer 
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to  the  street  than  20  feet,  the  court  would 
not  enjoin  the  erection  of  a  house  on  the 
lot  adjoining  plaintiff's  which  did  not 
strictlv  conform  to  the  20-foot  restriction. 
In  Kelsey  v.  Dodd,  52  L.  J.  Ch.  N.  S.  34, 
where  the  owners  of  an  estate,  in  selling  off 
a  portion  of  it,  took  a  covenant  against, 
inter  alia,  beer  houses,  it  was  held  that  per- 
sons subsequently  becoming  the  owners  of 
the  remaining  portion  of  the  estate,  by  a 
long-continued  acquiescence  in  breaches  of 
the  covenant  by  other  covenantees,  had  lost 
their  right  to  an  injunction. 

5.  Ufuler  what  eircumstances  not  a  har. 

In  German  v.  Chapman,  L.  R.  7  Ch.  Div. 
271,  it  was  held  that  the  fact  that  the  gran- 
tor had  permitted  a  private  school  to  be 
conducte-i  upon  the  edge  of  a  property  con- 
sisting of  57  acres  of  land,  which  did  not  in- 
terfere with  the  general  scheme,  the  waiver 
in  that  particular  instance  did  not  preclude 
the  enforcement  in  equity  of  a  restrictive 
covenant  that  "no  house  or  other  building 
to  be  erected  or  built  upon  the  land  shall 
be  used  or  occupied  otherwise  than  as  and 
for  a  private  residence  only,  and  not  for 
any  purpose  of  trode." 

In  Knight  v.  Simmonds  [1896]  2  Ch.  294, 
it  was  held  that  while,  if  the  object  to  be 
attained  by  a  restrictive  covenant  cannot  be 
attained,  equitable  relief  to  enforce  it  will 
be  refused,  yet,  that  where  such  business 
as  had  been  carried  on  in  the  neighborhood 
had  not  been  openly  carried  on,  but  the 
premises  in  which  business  hod  been  car- 
ried on  had  preserved  their  appearance  of 
private  residences,  equitable  relief  would  be 
granted  against  a  breach  of  covenant  not  to 
carry  on  any  trade  or  business. 

The  right  to  the  enforcement  of  a  cove- 
nant that  no  portion  of  the  granted  prem- 
ises shall  be  used  for  the  sale  of  intoxicat- 
ing liquors  is  not  lost  by  permitting  the  oc- 
cupation of  certain  premises  covered  by  the 
covenant  as  a  drug  store,  where,  under  a 
so-called  package  license,  liquors  had  been 
sold  as  ordinarily  sold  by  druggists,  but  not 
to  be  drunk  upon  the  promises.  Hall  v. 
Solomon,  61  Conn.  476,  29  Am.  St.  Rep. 
218,  23  Atl.  876. 
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fares,  leading  from  the  business  portion  to 
the  best  residence  portion  of  the  city  of  To- 
ledo. It  is  66  feet  wide,  and  the  premises 
in  question  are  located  about  li  miles  from 
the  business  center  of  the  city.  Bancroft 
street  crosses  Ashland  avenue  some  445  feet 
from  the  southerly  line  of  the  Huber  prop- 
erty, and  that  point  is  the  center  of  the 
business  houses  in  that  vicinity.  Ashland 
avenue  intersects  Collingwood  avenue  two 
blocks  northerly  from  plaintiff's  said  prop- 
erty. Between  Bancroft  street  and  Colling- 
wood avenue,  Ashland  avenue  is  built  up 
with  a  good  class  of  residences  varying  in 
value  from  $3,000  to  $15,000.  Within  the 
past  three  years,  two  of  the  large-sized  resi- 
dences upon  said  portion  of  Ashland  avenue 
have    been   converted    into   two-family    flat 


buildings.  At  the  corner  of  Ashland  avenue 
and  Bancroft  streets,  on  the  easterly  side  of 
Ashland  avenue,  being  the  side  opposite  to 
that  which  the  Brown  and  Huber  properties 
occupy,  there  was  in  3872  a  frame  horse- 
car  barn.  This  was  replaced  some  years 
ago  with  a  two-story  brick  building  for  stor- 
ing electric  cars,  which  said  building  has 
been  remodeled  into  two  storerooms  front- 
ing on  Ashland  avenue,  the  corner  room  be- 
ing occupied  by  a  drug  store.  Immediately 
northerly  of  this  building  an  old  frame  resi- 
dence was  demolished  about  five  years  ago, 
and  small  shops  built  next  to  the  street  line, 
making  a  total  of  about  180  feet  front  on 
the  easterly  side  of  Ashland  avenue,  next  to 
Bancroft  street,  now  devoted  to  huaines'* 
purposes.     This  is  the  only  business  prop- 


Front  steps  over  a  building  line,  and  or- 
namental projections,  will  not  preclude  the 
enforcement  of  the  building  line  agreement. 
Tripp  V.  O'Brien,  57  111.  App.  407. 

The  fact  that  the  plaintiffs  have  in- 
fringed a  building  line  restriction  by  allow- 
ing projections  from  their  houses  consisting 
of  bay  windows,  piazzas,  and  steps,  will  not 
prevent  them  from  obtaining  an  injunction 
against  the  building  of  a  separate  house  in 
the  space  in  front  of  the  established  line. 
Bacon  v.  Sandberg,  179  Mass.  31)6,  60  N.  E. 
t)36. 

In  Stewart  v.  Finklestone  (Mass.)  92  N.  E. 
37,  it  was  held  that  where  there  had  been 
no  change  whatever  in  the  character  of  the 
buildings  contemplated  by  the  scheme  con- 
tained in  the  restrictions,  with  the  excep- 
tion of  those  at  the  corners  of  streets,  which 
were  not  of  sufficient  moment  to  interfere 
with  it  as  a  whole,  there  is  no  room  for  the 
A  jpli  cation  of  the  doctrine  of  changed  con- 
ditions. 

In  Righter  v.  Winters,  68  N.  J.  Eq.  252, 
59  Atl.  770,  it  was  held  that  an  entire  con- 
tract as  to  restrictions  cannot  be  considered 
as  waived  or  abandoned  by  reason  of  viola- 
tions which  have  occurred,  not  with  the  in- 
tention of  abandoning  the  contract,  but 
under  an  erroneous  construction  thereof 
adopted  by  the  vendors  and  the  previous 
builders  of  houses. 

The  erection  of  porches  and  bay  windows 
extending  beyond  the  building  line,  if  un- 
der an  erroneous  construction  of  the  restric- 
tions, is  no  evidence  of  an  abandonment  of 
the  general  scheme.  Brigham  v.  H.  G.  Mu- 
lock  Co.  74  N.  J.  Eq.  287,  70  Atl.  185;  Mor- 
row v.  Hasselman,  69  N.  J.  Eq.  612,  61  Atl. 
369. 

The  fact  that  verandas  and  porches  have 
been  built  over  the  established  building 
line  is  not  sufficient  evidence  of  the  general 
abandonment  of  a  scheme  of  restriction, 
where  there  has  been  no  general  change  in 
the  neighborhood  rendering  the  restrictions 
useless,  and  the  greater  number  of  the  gran- 
tees have  conformed  to  the  restrictions.  Wa- 
ters V.  Collins  (N.  J.  Eq.)  70  Atl.  984. 

Acquiescence  in  the  violation  of  a  cove- 
nant not  to  erect  upon  the  premises  any 
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structure  other  than  a  genteel  dwelling 
house  will  not  deprive  a  lot  owner  of  tlie 
right  to  enforce  a  distinct  covenant  not  to 
cover  any  lot  to  the  depth  of  more  than  50 
feet,  so  long  as  its  performance  remained 
of  any  value.  Lattimer  v.  Livermore,  72 
N.  Y.  174. 

The  failure  of  the  complainant  to  take 
notice  of  the  violation  of  a  restrictive  cove 
nant  against  injurious  or  offensive  business, 
by  business  carried  on  remotely  from  his 
residence,  will  not  deprive  him  of  the  riglit 
to  enforce  it  against  a  business  special)} 
offensive  by  reason  of  its  proximitv.  Row- 
land V.  Miller,  139  N.  Y.  93,  22  L.R.A.  182. 
34  N.  E.  765. 

The  existence  of  other  violations  of  a  cove- 
nant relating  to  the  distance  of  dwellinss 
from  the  street  will  not  prevent  a  lot  owner 
affected  by  the  defendant's  acts  from  com- 
pelling him  to  obey  the  covenants.  McDon- 
ald V.  Spang,  55  Misc.  332,  106  N.  Y.  Supp. 
617. 

In  Adams  v.  Howell,  68  Misc.  435,  108 
N.  Y.  Supp.  945,  it  was  held  that  the  fact 
that  the  steps  to  plaintifTs  house  projected 
about  4  feet  into  a  25-foot  space  in  front  of 
the  house,  reserved  by  a  building  restric- 
tion, would  not  deter  equity  from  prevent- 
ing a  substantial  violation  of  such  restric- 
tion  by   defendant. 

In  McGuire  v.  Caskey,  62  Ohio  St.  419, 
57  N.  E.  53,  it  was  held  that  the  fact  that 
complainant  and  others  had  built  porches 
extending  beyond  the  building  line,  which 
were  not  shown  to  offer  any  obstruction  to 
the  easements  of  neighboring  proprietors  of 
light,  air,  and  view,  nor  to  be  subversive  of 
the  expressed  purpose  of  the  restrictive  cove- 
nant to  increase  the  beautv  of  the  street 
and  enhance  the  value  of  lots  for  the  par- 
pose  of  private  residence,  did  not  preclude 
him  from  obtaining  the  aid  of  equity  to  pre- 
vent its  substantial  violation  by  defendant. 

In  Landell  v.  Hamilton,  177  Pa.  23.  34 
L.R.A.  231,  35  Atl.  242,  it  was  held  that 
building  along  the  division  line  and  partly 
on  each  lot  a  solid  wall  higher  than  a  cove- 
nant requires  the  servient  lot  to  remain  un- 
obstructed, for  the  purpose  of  furnishing 
light  and  air  to  the  dominant  lot,  will  pre- 
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erty  on  Ashland  avenue  between  Bancroft 
street  and  CoUingwood  avenue,  and  is  in- 
cluded in  the  business  properties  referred 
to  in  finding  No.  6. 

(7)  The  defendants  have  platted  said  lot 
No.  2,  as  shown  by  the  exhibits  in  this  case, 
by  placing  a  driveway  upon  the  southerly 
side  of  said  lot,  and  have  planned  the  con- 
struction of  four  modem  residences  facing 
upon  this  driveway.  The  improvement  when 
completed  will  be  known  as  'Ashland  place/ 
and  will  include  two  other  houses  facing  the 
driveway  upon  the  other  side  and  located  up- 
on the  rear  of  lot  1.  No  one  of  the  houses 
is  proposed  to  be  built  nearer  Adams  street, 
or  Ashland  avenue,  than  60  feet,  and  each 
and  every  one  of  the  houses  will  cost  to  ex- 
ceed $5,000.     Two  of  the  houses  have  been 


constructed  npon  the  rear  portion  of  lot  No. 
2,  and  defendants  propose  to  construct  two 
more  between  those  erected  and  Ashland  ave- 
nue, all  fronting  upon  the  driveway.  All 
the  houses  constructed,  and  those  proposed 
to  be  constructed,  will  be  of  modern  design 
and  modern  construction.  There  is  intended 
to  be  no  outbuilding  or  shed  of  any  kind 
upon  the  property.  The  two  houses  con- 
structed are  intended  to  be  heated  with  hot 
water  circulation  from  a  central  station  in 
the  neighborhood,  and  those  to  be  construct- 
ed are  designed  to  be  heated  in  the  same 
way,  and  the  houses,  although  the  rear 
parts  thereof  are  towards  plaintiff's  resi- 
dence, are  so  constructed  that  no  back  door 
thereof  is  observable  from  the  residence  of 
the  plaintiff,  and  none  of  the  houses  are 


vent  the  dominant  owner,  who  builds  it, 
from  enforcing  the  covenant  in  equity  as 
to  the  space  below  the  top  of  the  wall,  but 
will  not  absolutely  terminate  the  covenant. 

IV.  Change  due  to  other  causes, 
a.  In  general. 

In  Sayers  v.  Collyer,  L.  R.  28  Ch.  Div. 
103,  13  £ng.  Rul.  Cas.  301,  reversing  L.  R. 
24  Oh.  Div.  180,  it  was  said  that  the  rule 
that  equity  will  not  enforce  observance  of  a 
restrictive  covenant  where  the  character  of 
the  neighborhood  was  changed,  while  apply- 
ing where  an  alteration  takes  place  through 
acts  or  permission  of  the  plaintiff  or  those 
under  whom  he  claims,  so  that  his  enfor- 
cing his  covenant  becomes  unreasonable,  does 
not  apply  to  cases  where  the  change  which 
has  taken  place  was  beyond  the  control  and 
independent  of  the    action  of  the  plaintiff. 

And  see  also,  as  supporting  this  view.  Os- 
borne V.  Bradley  [1903]  2  Ch.  446,  herein- 
before set  forth,  and  Craig  v.  Greer  [1899] 
1  Ir.  Ch.  258,  infra. 

On  the  other  hand,  it  has  been  stated  as 
a  general  rule  that,  while  a  court  of  equity 
has  jurisdiction  to  enforce  the  observance 
of  covenants  made  by  an  owner  of  lands  in 
a  city  with  an  adjoining  owner,  in  consid- 
eration of  similar  reciprocal  agreements  on 
the  part  of  the  latter,  restricting  the  use  of 
the  lands  to  purposes  of  private  residences, 
the  exercise  of  this  authority  is  within  its 
discretion;  and  where  there  has  been  such 
a  change  in  the  character  of  tlie  neighbor- 
hood as  to  defeat  the  purposes  of  the  agree- 
ment and  to  render  it  mec^uitable  to  de- 
prive such  owner  of  the  privilege  of  con- 
forming his  property  to  that  character,  such 
rehcf  will  not  be  granted.  Columbia  Col- 
lege V.  Thacher,  87  N.  Y.  311,  41  Am.  Rep. 
365;  Amerman  v.  Deane,  132  N.  Y.  355,  28 
Am.  St.  Rep.  584,  30  N.  E.  741 ;  McClure  v. 
Lesycraft,  183  N.  Y.  36,  75  N.  E.  961,  5  A. 
4  E.  Ann.  Cas.  45  (reversing  97  App.  Div. 
518,  90  N.  Y.  Supp.  233)  ;  Leonard  v.  Hotel 
Majestic  Co.  17  Misc.  229,  40  N.  Y.  Supp. 
1044;  Russell  ▼.  Harpel,  20  Ohio  C.  C.  127. 

Courts  will  not  compel  the  observance  of 
restrictions  and  conditions  when  they  have 
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ceased  to  be  of  benefit.  Abraham  v.  Stew- 
art, 83  Mich.  7,  21  Am.  St.  Rep.  585,  46  N. 
W.  1030. 

In  Los  Angeles  Terminal  Land  Co.  ▼. 
Muir,  136  Cal.  36,  68  Pac.  308,  it  is  said 
that  surrounding  conditions  may  so  change 
that  a  court  of  equity  will  relieve  the  cove- 
nantor and  the  property  from  a  restriction 
to  a  certain  use,  since  public  policy  requires 
that  land  should  not  be  unnecessarily  bur- 
dened with  permanent  or  long-continued  re- 
strictions, depreciating  the  value  of  its  use 
to  the  owner,  as  well  as  its  selling  value  in 
the  market. 

In  Star  Brewery  Co.  ▼.  Primas,  163  111. 
652,  45  N.  E.  145,  it  is  said  that  where  the 
change  in  the  condition  of  the  surrounding 
property  is  such  that  a  performance  of  the 
covenant  in  the  deed  would  injure  the  gran- 
tee's property,  or  make  it  yield  less  profit, 
or  make  it  incapable  of  yielding  any  prof- 
it, the  covenant  will  not  be  enforced,  as 
being  unreasonable  and  oppressive. 

Whether  an  equity  court  will  refuse  to  re- 
strain the  violation  of  a  restrictive  covenant 
and  leave  the  parties  to  their  legal  reme- 
dies, on  account  of  changed  conditions,  de- 
pends largely  upon  the  facts,  and  mainly 
wliether  the  enforcement  of  the  agreement 
would  greatly  harm  the  defendant  without 
any  substantial  benefit  to  the  plaintiff,  so 
as  to  make  enforcement  inequitable.  Row- 
land V.  Miller,  139  N.  Y.  93,  22  L.R.A.  182, 
34  N.  E.  765. 

A  court  of  equity  will  enforce  a  covenant 
not  to  permit  any  noxious  or  offensive  trade 
or  business,  but  to  use  the  premises  for  the 
erection  of  first-class  private  residences 
only,  unless  there  has  been  such  a  change  in 
the  character  of  the  neighborhood  as  to  de- 
feat the  object  and  purpose  of  the  agree- 
ment and  to  render  it  inequitable  to  deprive 
such  owner  of  the  right  to  conform  his  prop- 
erty to  that  character.  Korn  v.  Campbell, 
52  Misc.  220,  102  N.  Y.  Supp.  108,  reversed 
on  other  grounds  in  119  App.  Div.  401,  104 
N.  Y.  Supp.  462,  which  is  affirmed  in  192 
N.  Y.  490,  —  L.R.A.(N.S.)— ,  127  Am.  St. 
Rep.  925,  85  N.  E.  687. 

A  change  in  the  character  of  the  neigh- 
borhood which  will  warrant  a  court  of  equi- 
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proposed  to  be  nearer  than  15  feet  from  the 
dividing  line  between  lota  2  and  3.  The 
houaes  now  constructed  are  rented  and  oc- 
cupied by  desirable  tenants.  The  defend- 
9,nts  have  contracted  for  the  beautifying  of 
^aid  premises  by  landscape  architects,  and 
are  using  every  means  to  malce  the  improve- 
ment attractive  in  appearance. 

(8)  The  property  of  the  defendants  can- 
not now  be  profitably  utilized  in  any  man- 
ner except  in  the  way  intended  to  be  used 
by  the  defendants,  and  this  particular  prop- 
erty and  property  in  this  neighborhood  of 
lots  of  such  large  proportions  are  adapted 
to  the  use  to  which  the  defendants  are  put- 
ting it,  and  cannot  be  profitably  used  in  any 
other  manner,  owing  to  the  great  depth  of 
tlie  lots  and  the  requirements  of  property 


generally  in  that  neighborhood  at  the  pres- 
ent time. 

(9)  On  June  12,  1906,  the  date  this  suit 
was  commenced,  the  defendants  had  con- 
structed one  of  said  residence*',  known  as 
"No.  1,"  upon  the  rear  of  the  said  Huber 
lot,  and  had  begun  work  upon  the  founda- 
tion of  a  second  residence,  known  as  *'Xo. 
2,"  upon  the  rear  of  said  lot.  Both  of  said 
residences  have  since  been  completed  by  de- 
fendants, each  costing  between  ;^5,000  and 
$0,000. 

Upon  the  foi«going  facts  the  circuit  court 
found  and  stated  as  its  conclusion  of  lav 
"that  the  plaintiff  is  not  entitled  to  the  in- 
junction prayed  for  in  her  petition,  and  the 
improvement  of  lot  No.  2  as  intended  hj 


ty  in  declining  to  enforce  a  restrictive  cove- 
nant need  not  extend  to  all  the  property  af- 
fected by  tlie  agreement.  Columbia  College 
V.  Thacher,  87  N.  Y.  311,  41  Am.  Rep.  365. 

h.  Under  what  circumstances  a  har. 

In  Jackson  v.  Stevenson,  156  Mass.  496, 
32  Am.  St.  Rep.  476,  31  N.  E.  691,  it  was 
held  that  where  it  was  evident  that  the  pur- 
pose of  the  restrictions  as  a  whole  was  to 
make  the  locality  a  suitable  one  for  residen- 
ces, and  that,  owing  to  the  general  growth 
of  the  city  and  the  present  use  of  the  whole 
neighborhood  for  business,  this  purpose 
could  no  longer  be  accomplished,  and  that  if 
all  the  restrictions  imposed  in  the  deeds 
should  be  rigidly  enforced,  it  would  not  re- 
store to  the  locality  its  residential  charac- 
ter, but  would  merely  lessen  the  value  of  the 
property  for  business  purposes, — an  injunc- 
tion would  not  be  granted  against  a  threat- 
ened violation  of  such  restrictions,  since  to 
enforce  them  could  have  no  other  elTect  than 
to  harass  and  injure  the  defendant,  without 
effecting  the  purpose  for  which  the  restric- 
tions were   originally  made. 

Ju  Page  V.  Murray,  46  N.  J.  Eq.  325,  19 
Atl.  11,  where  the  purpose  of  a  covenant  fix- 
ing a  minimum  price  that  all  buildings  to 
be  erected  must  cost,  and  restricting  the 
purposes  for  which  the  premises  might  be 
used,  was  to  protect  the  locality  to  which 
it  applied  from  businesses  that  were  likely 
to  create  a  nuisance,  and  buildings  of  the 
cheapest  grade,  and  thereby  bring  to  it  a 
better  class  of  buildings  and  insure  its  oc- 
cupation by  quiet,  orderly,  and  well-to-do 
people,  and  it  appeared  that  immediately  be- 
yond the  limits  of  the  land  subject  to  the 
covenant  the  character  of  the  street  had 
been  determined  by  the  erection  of  cheap 
houses,  establishing  that  more  expensive 
houses  must  ultimately  be  unmarketable 
and  unprofitable  in  that  street,  that  no 
buildings  of  the  value  contemplated  had 
been  built  on  the  land  afTected  by  the  cove- 
nant, that  the  term  during  which  such  re- 
strictive covenant  was  to  operate  would  ex- 
pire in  three  years,  and  tliat  enforcement 
of  obedience  to  its  requirements  would  prac- 
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tically  result  in  depriving  the  owners  of  the 
affected  land  of  the  use  of  their  land  as 
long  as  the  covenant  continued  in  force,— it 
was  held  that  in  this  situation  it  manifest- 
ly would  be  inequitable  to  deprive  the  de- 
fendant of  the  privilege  of  conforming  the 
building  upon  his  property  to  the  character 
of  the  buildings  surrounding  it,  especially 
where  the  compliance  of  the  complainant 
himself  with  the  restriction  was  question- 
able ;  but  that  he  should  be  left  to  his  reme- 
dy at  law. 

In  Columbia  College  v.  Thacher,  87  N.  Y. 
311,  41  Am.  Rep.  365,  in  which  the  ques- 
tion was  whether  there  had  been  such  an  en- 
tire change  in  the  character  of  the  neighbor- 
hood of  the  premises  as  to  render  it  inequi- 
table to  enforce  a  restrictive  agreement  the 
stated  object  of  which  was  "to  provide  for 
the  better  improvement  of  the  said  lands 
and  to  secure  their  permanent  value,''  which 
was  to  be  accomplished  by  the  erection  by 
both  parties  of  dwelling  houses  of  a  superior 
class,  wliich  were  .to  be  set  back  8  feet  and 
to  be  used  exclusively  as  dwelling  housi's: 
and  it  appeared  that  the  general  current  of 
business  affairs  had  reached  and  covered 
the  entire  premises  fronting  on  one  of  the 
streets  bounding  the  land  covered  by  the  re- 
striction, both  above  and  below  the  lot  in 
question,  it  was  held  that  if  this  was  all, 
the  plaintiff  would  be  entitled  to  enjoin  the 
defendant's  use  of  his  premises  for  business 
purposes,  it  being  apparent  from  the  agree 
ment  that  such  encroachment  was  anticipat- 
ed, and  that  the  parties  to  it  intended  to  se- 
cure the  property  in  question  from  the  dis- 
turbance which  business  would  necessarily 
produce;  but  it  further  appearing  that  an 
elevated  railroad  had  been  built  in  said 
street  and  a  station  established  in  front  of 
the  premises,  rendering  privacy  and  quiet 
in  the  adjacent  buildings  impossible,  and  (k- 
casioning  a  large  and  permanent  deprecia- 
tion in  their  rental  value  for  residential 
puri)oses,  though  not  rendering  their  use  for 
business  purposes  indispensable  to  their 
practicable  and  profitable  use  and  occupa- 
tion, it  was  further  hehi  that  a  condition 
of  things  had  arisen  which  frustrated  the 
scheme  devised  by  the  parties,  and  deprived 
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the  defendants  should  not  be  enjoined/'  and 
thereupon  the  court  dismissed  the  plain- 
tifT's  petition  at  her  costs.  To  obtain  a  re- 
Tersal  of  this  judgment  of  the  circuit  court, 
Frances  A.  Brown,  who  was  plaintiff  in  the 
•courts  below,  prosecutes  the  present  proceed- 


ing m  error. 


Mr.  Orrllle  S.  Brnmback,  for  plaintiff 
ill  erorr: 

The  defendant  had  actual  notice  of  the 
restrictive  covenant,  and  injunction  is  the 
propfci-  remedy. 

1  Pom.  Eq.  Jur.  3d  ed.  §  221;  6  Am.  & 
?'ng.  Enc.  Law,  pp.  9,  10;  Linwood  Park 
Co.  V.  Van  Dusen,  63  Ohio  St.  183,  58  N. 
E.  576;  5  Pom.  Eq.  Jur.  §  281;  Heidorn  v. 
Wright,  4  Ohio  N.  P.  235,  affirmed  in  60 


Ohio  St.  600,  64  N.  E.  1103;  McGuire  v. 
Caskey,  62  Oliio  St.  419,  67  N.  E.  53;  Stines 
v.  Dorman,  25  Ohio  St.  683;  Nininger  v. 
Norwood,  72  Ala.  277,  47  Am.  Rep.  412; 
Rogers  Locomotive  &  Mach.  Works  v.  Erie 
R.  Co.  20  N.  J.  Eq.  379;  Page  v.  Murray,  46 
N.  J.  Eq.  329,  19  Atl.  11;  Thruston  v. 
Minke,  32  Md.  487. 

The  covenants  run  with  the  land. 

3  Page,  Contra.  1977;  Masury  v.  South- 
worth,  9  Ohio  St.  340;  Piatt  v.  Egfjleston, 
20  Ohio  St.  414;  Crowe  v.  Riley,  63  Ohio 
St.  1,  57  N.  E.  956;  Stines  v.  Dorman, 
supra. 

The  vital  question  is  not  whether  there  is 
a  covenant  running  with  the  land,  but 
whether  the  restriction  was  imposed  upon 
the  servient  estate  for  the  benefit  of  the  land 


the  property  of  the  benefit  .whi<rii  might  oth- 
erwise accrue  from  its  observance,  so  that 
its  enforcement  would  work  oppression,  and 
not  equity. 

In  Anierman  v.  Deane,  132  N.  Y.  355,  28 
Am.  St.  Rep.  584,  30  N.  E.  741,  where  it 
appeared  that  the  vicinity  had  been  large- 
ly devoted  to  flat  and  tenement  houses,  and 
had  for  other  reasons  b^pome  undesirable 
as  a  first-class  residential  neighborhood, 
and  t^at  if  enjoined  from  using  her  build- 
ing for  the  purpose  for  which  it  was  de- 
signed, the  defendant  must  necessarily  suf- 
fer damages  greatly  in  excess  of  any  likely 
or  possible  to  be  sustained  by  the  plaintiff, 
it  was  held  that  a  court  of  equity  would 
not  interpose  tc  prevent  the  occupation  of 
defendant's  building  as  a  tenement  house 
in  violation  of  a  restrictive  agreement 
against  the  erection  of  any  tenement  house 
upon  the  premises. 

In  McChire  v.  Leaycraft,  183  N.  Y.  36, 
75  N.  E.  901,  6  A.  &  E.  Ann.  Cas.  45,  re- 
versing 97  App.  Div.  618,  90  N.  Y.  Supp. 
233,  where  it  appeared  that  in  the  imme- 
diate vicinity  of  the  premises  owned  by  the 
plaintiff  and  the  defendant  numerous  flats 
and  tenement  houses  had  been  built;  that 
large  apartment  houses  had  been  erected 
upon  the  three  comers  directly  opposite  de- 
fendant's premises,  so  that  the  covenant  in 
question  was  no  longer  enective  for  the  pur- 
pose in  view  of  the  parties  when  they  made 
it;  that  enforcement  thereof  could  not  re- 
store the  neighborhood  to  its  former  condi- 
tion by  making  it  desirable  for  private  resi- 
dences; that  nineteen  of  the  twenty  five 
years  which  bounded  the  life  of  the  cove- 
nant in  question  had  passed;  and  that  the 
proposed  erection  would  greatly  increase 
the  value  of  the  plaintiflTs  premises,  while 
the  enforcement  of  the  covenant,  without 
benefiting  anyone,  would  cause  great  dam- 
age to  the  defendant, — it  was  held  that  a 
permanent  injunction  against  n  breach  of 
covenant  not  to  erect  any  apartment  house 
should  be  refused,  and  the  com})lainant  re- 
mitted to  his  remedv  by  action  at  law. 

In  Roth  V.  Jung,  79  App.  Div.  1,  79  N.  Y. 
Supp.  822,  where  the  purpose  of  tl»e  restric- 
ti'^ii  V  fia  to  provide  for  the  erection  of  semi- 
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detached  houses  with  20  feet  of  yard  space 
between  them  and  the  adjoining  streets,  and 
it  appeared  that  the  locality,  instead  of  de- 
veloping as  a  suburban  residential  quarter, 
contained  a  large  orphan  asylum  having  a 
stone  and  brick  fence  15  feet  high  extend- 
ing for  an  entire  block,  a  brewery,  shops, 
and  fiat  and  tenement  houses,  it  was  held 
that  equity  would  not  restrain  the  erection 
of  a  tenement  house  located  on  the  building 
lines  of  the  respective  streets  by  which  the 
defendant's  premises  were  bounded. 

In  Deeves  v.  Constable,  87  App.  Div.  352, 
84  N.  Y.  Supp.  592,  where  it  appeared  that 
the  purpose  of  the  insertion  of  certain 
building  restrictions  in  a  deed  was  to  pro- 
tect the  grantor  in  the  enjoyment  of  his  resi- 
dence adjoining,  that  the  conditions  had 
been  radically  and  entirely  changed,  and  the 
whole  street  devoted  exclusively  to  business 
uses,  and  that  the  grantor's  residence  had 
been  replaced  by  a  business  block,  it  was  held 
that  the  radical  change  and  the  cesser  of 
use  of  property  for  residential  purposes 
might  be  regarded  as  furnishing  sufiicient 
ground  to  deny  an  enforcement  of  the  cove- 
nant. 

In  Schwarz  v.  Duhne,  118  App.  Div.  105, 
103  N.  Y.  Supp.  14,  where  it  appeared  that, 
at  the  time  of  the  imposition  of  restrictions 
against  buildings  other  than  dwelling  houses 
or  stores,  and  noxious  or  offensive  businesses, 
the  locality  was  a  residential  one,  but  that 
since  then  the  character  of  the  locality  has 
entirely  changed,  being  filled  with  tenement 
houses  of  poor  character,  stables,  sawdust 
and  spaghetti  factories,  Chineses  laundries, 
and  various  other  industries  incompatible 
with  an  ordinary  residential  district,  it  was 
held  that  an  injunction  would  not  issue  at 
the  instance  of  a  complainant  still  occupy- 
ing his  premises  as  a  dwelling,  against  the 
conversion  of  the  adjoining  premises  into  a 
stable  and  carriage  house. 

In  Schefer  v.  Ball,  63  Misc.  448,  104  N.  Y. 
Supp.  1028  (afTinned  without  oi'#inion  in  120 
App.  Div.  880,  105  N.  Y.  Supp.  1142),  it  was 
held  that  where  it  appeared  that  the  locali- 
ty, formerly  used  excluaivelv  for  residential 
purposes,  had  materially  changed  in  cliar- 
acter,   and    that  the  most  valuable   use  to 
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in  belialf  of  which  it  is  sought  to  be  en- 
forced. 

6  Am.  &  Eng.  Enc.  Law,  p.  11;  Dennis 
T.  Wilson,  107  Mass.  501;  Stearns  v.  Mul- 
len, 4  Gray,  151. 

PlaintifT  is  entitled  to  a  decree  restrain- 
ing defendants  from  building  upon  the  lot. 

Peck  V.  Conway,  110  Mass.  549;  Hamlen 
V.  Werner,  }44  Mass.  390,  11  N.  E.  684; 
Kirkpatrick  v.  Peshine,  24  N.  J.  Eq.  206; 
Hills  V.  Miller,  3  Paige,  254,  24  Am.  Dec. 
218;  Whitney  v.  Union  R.  Co.  11  Gray,  359, 
71  Am.  Dec.  715;  Watrous  v.  Allen,  57 
Mich.  368,  58  Am.  Rep.  303,  24  N.  W.  104; 
Reilly  v.  Otto,  108  Mich.  330,  66  N.  W.  228; 
Lloyd  V.  London,  C.  &  D.  R.  Co.  2  De  G. 
J.  &  S.  568;  Linzee  v.  Mixer,  101  Mass.  530; 
Landell  v.  Hamilton,  175  Pa.  327,  34  L.R.A. 
227,  3*  Atl.  663;  Coudert  v.  Sayre,  46  N. 
J.  Eq.  386,  19  Atl.  190;  Columbia  College 
V.  Lynch,  70  N.  Y.  440,  26  Am.  Rep.  615; 
Hnlle  V.  Newbold,  69  Md.  265,  14  Atl.  662; 
Mnnn  v.  Stephens,  15  Sim.  377;  McLean  v. 
McKay,  L.  R.  5  P.  C.  327. 


A  restriction  is  presumed  to  be  for  the 
benefit  of  the  land  affected,  and  whoever 
succeeds  to  its  title  has  full  power  to  en- 
force it. 

Stines  ▼.  Dorman,  supra;  High,  Inj. 
§§  1154,  1155;  Cooke  v.  Chilcott,  L.  R.  3 
Ch.  Div.  694;  Hays  v.  St.  Paul  M.  E. 
Church,  196  111.  635,  63  N.  E.  1040;  Coagh- 
lin  V.  Barker,  46  Mo.  App.  54;  Gibert  t. 
Peteler,  38  Barb.  488. 

It  is  only  where  there  is  such  a  radical 
change  in  the  character  of  the  property  and 
neighborhood  as  to  defeat  the  object  and 
purpose  of  the  restriction,  that  a  court  of 
equity  is  justified  in  refusing  relief  and  re- 
mitting the  plaintiff  to  an  action  for  dam- 
ages. 

Orne  v.  Fridenberg,  143  Pa.  487,  24  Am. 
St.  Rep.  567,  22  Atl.  832;  Columbia  College 
▼.  Thacher,  87  N.  Y.  311,  41  Am.  Rep.  365; 
1  Story,  Eq.  Jur.  10th  ed.  §  750;  Jackson 
y.  Stevenson,  156  Mass.  496,  32  Am.  St 
Rep.  476,  31  N.  E.  691 ;  Lattimer  v.  Liver- 
more,  72  N.  Y.  174;  Amerman  v.  Deane,  132 


which  property  could  be  put  in  that  neigh- 
borhood was  a  business  use,  with  large 
business  buildings,  and  that  its  enforcement 
would  confer  no  benefit  upon  the  plaintiff, 
equity  would  not  enjoin  a  violation  of  a 
building  line  restriction. 

In  Antes  v.  Manhattan  R.  Co.  116  N.  Y. 
Supp.  697,  it  was  held  that  to  enforce,  as 
against  defendant's  occupation  of  the  prem- 
ises by  its  elevated  railway,  a  covenant 
a^rainst  offensive  establishments,  was  inequi- 
table where  the  property  in  the  immediate 
neighborhood  had  ceased  to  be  used  for  resi- 
dential purposes,  and  had  become  a  factory 
section,  and  the  railroad  had  been  in  opera- 
tion for  eighteen  years. 

In  Orne  v.  Fridenberg,  143  Pa.  487,  24 
Am.  St.  Rep.  567,  22  Atl.  832,  it  was  held 
that  where  certain  building  restrictions 
were  evidently  imposed  with  the  idea  that 
the  premises  affected  would  continue  to  1)0 
used  for  residential  purposes,  and  the  locali- 
ty had  become  devoted  to  business  uses,  the 
court  would  refuse  an  injunction  to  re- 
strain the  violation  of  such  restrictions, 
leaving  plaintiff  to  his  remedy  at  law. 

c.  Under  what  circ^tmstances  not  a  har. 

1.  Generally . 

In  Craig  v.  Greer  [1899]  1  Ir.  Ch.  258, 
it  was  held  that  the  right  of  a  sublessee  to 
enforce  a  restrictive  covenant  contained  in 
a  long-term  lease  of  lands  for  building  pur- 
poses, against  the  erection  or  use  of  any 
house  upon  the  premises  save  for  a  private 
dwelling  house,  or  tea  and  refreshment 
house,  without  the  written  consent  of  the 
lessor,  could  not  be  defeated  by  a  mere 
change  in  the  character  of  the  neighborhood, 
due  to  the  growth  of  a  neighboring  city, 
and  not  to  circumstances  over  which  the 
complainant  had  any  control. 
28  L.R.A.(N.S.) 


In  Star  Brewery  Co.  v.  Primas,  163  III 
652,  45  N.  E.  145,  it  was  held  that  equity 
would  not  refuse  to  enforce  a  covenant  not 
to  use  the  premises  conveyed  for  saloon  pur- 
poses so  long  as  the  grantor  should  own  a 
certain  saloon, — the  object  of  the  promisee 
being  to  eliminate  possible  competition,— 
on  the  ground  that  the  number  of  saloons 
in  the  neighborhood  had  increased  from  two 
to  eight,  where  the  new  saloons  were  not 
upon  the  promisees's  land,  nor  was  lie  nor 
anyone  claiming  under  him  responsible  for 
the  change  of  situation  produced  by  their 
establishment,  if  the  new  saloons  will  not 
make  the  performance  of  the  covenant  any 
more  injurious  to  the  interests  of  the  owner 
of  the  granted  premises  than  was  the  case 
before  their  establishment. 

In  Tobey  v.  Moore,  1 30  Mass.  448,  it  was 
held  that  building  line  restriction  has  ref- 
erence to  the  street  line  as  existing  at  the 
date  of  the  deed,  and  is  intended  to  estab- 
lish a  uniform  rule  as  of  that  date  which 
cannot  be  affected  by  the  subsequent  widen- 
ing or  narrowing  of  the  street  by  public  au- 
thority, or  by  the  fact  whether  a  buildinjr 
is  erected  before  or  after  sych  alteration  of 
the  line. 

So  also,  in  McDonald  v.  Spang,  55  Misc. 
332,  105  N.  Y.  Supp.  617.  it  was  held  that 
a  restriction  ngainst  erecting  a  house  near- 
er than  25  feet  from  the  street  line  is  not 
affected  by  a  widening  of  the  street  under 
public  authority,  but  such  restriction  will 
be  taken  as  referring  to  the  street  line 
wherever  located. 

In  Evans  v.  Foss,  194  Mass.  513,  9  L.R.A. 
(N.S.)  1039,  80  N.  E.  587,  11  A.  &  E.  Ann. 
Cas.  171,  it  is  held  that  enforcement  of  a 
restriction  upon  the  use  of  property  for 
the  purpose  of  preserving  its  residential 
character  will  not  be  refused  in  the  absenee 
of  any  material  change  in  conditions  direct- 
ly aitecting  the  character   and  uiie  of  the 
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X.  Y.  355,  28  Am.  St.  Rep.  584,  30  N.  £. 
741. 

Covenants  are  to  ^e  so  expounded  as  to 
carry  into  effect  tlie  intention  of  the  parties, 
and  this  intention  is  to  be  collected  from 
the  whole  contents  of  the  instrument,  so  as 
to  make  an  entire  and  consistent  construc- 
tion of  the  whole,  and  should  be  such  as  to 
support  rather  than  defeat  the  instrument. 

Childress  v.  Foster,  3  Ark.  262;  Wadling- 
ton  V.  Hill,  10  Smedes  &  M.  560;  Coudert  v. 
Sayre,  46  N.  J.  Eq.  395,  19  A tl.  190;  Cough- 
lin  Y.  Barker,  46  Mo.  App.  54;  Shoenberger 
r.  Hay,  40  Pa.  132;  Landell  v.  Hamilton, 
supra;  Burton  ▼.  Ccoper,  8  Ohio  N.  P.  406; 
Gifford  V.  First  Presby.  Soc.  56  Barb.  114; 
Whitney  v.  Union  R.  Co.  11  Gray,  359,  71 
Am.  Dec  715;  Clark  v.  Devoe,  124  N.  Y. 
124,  21  Am.  St.  Rep.  652,  26  N.  E.  275; 
5  Am.  &  Eng.  Enc.  Law,  p.  11. 

Messrs.  Marshall  A  Fraser  for  defend- 
ants in  error. 

Crew,  Ch.  J.,  delivered  the  opinion  of  the 
court: 
The  plaintiff  in  error  and  the  defendants 


in  error  in  this  case,  each  and  all  of  them, 
derive  their  title  to  the  property  here  in- 
volved through  Barnett  T.  Scott.  The  deed 
of  said  Barnett  T.  Scott  and  wife  to  Mary  I. 
Kelley,  under  which,  through  various  mesne 
conveyances  the  plaintiff  in  error,  Frances 

A.  Brown,  acquired  the  title  to  lot  three  (3) 
in  Barnett  T.  Scott's  First  Addition  to  the 
city  of  Toledo, .  contains  the  following  cov- 
enant: "And  the  said  B.  T.  Scott  hereby 
covenants  and  agrees  for  himself,  his  heirs, 
assigns,  executors,  and  administrators,  that 
neither  he,  his  heirs,  or  assigns  will  at  any 
time  erect  upon  lot  2  of  said  Scott's  First 
Addition  to  the  city  of  Toledo,  thereon,  any 
building  nearer  than  60  feet  to  the  south- 
westerly line  of  Adams  street,  and  that  the 
only  buildings  put  upon  said  lot  shall  be  a 
residence  and  the  necessary  attachments, 
and  that  it  shall  be  used  for  no  other  pur- 
poses than  that  of  a  family  residence,  and 
shall  cost  not  less  than  $5,000  for  the  resi- 
dence alone."  The  deed  of  conveyance  execut- 
ed by  Barnett  T.  Scott  and  wife  to  Samuel 

B.  Wood,  for  lot  No.  two  (2)  in  said  Scott's 
Addition  to  the  city  of  Toledo,  which  lot. 


property,  notwithstanding  indications  that 
the  property  will  in  the  future  be  of  greater 
value  for  business  than  for  residential  pur- 
poses. 

2,  Wliere  restriction  still  "beneficial. 

Where  a  restriction,  notwithstanding  the 
change  of  use  of  land  and  buildings,  still 
is  of  some  substantial  value  to  the  dominant 
lot,  equity  will  restrain  its  violation  if  re- 
lief is  promptly  sought.  Landell  v.  Hamil- 
ton, 175  Pa.  327,  34  L.R.A.  227,  34  Atl.  663. 

The  simple  fact  that  since  the  imposition 
<«f  the  restriction,  the  streets  in  the  vicinity 
of  the  premises  have  ceased  to  a  large  ex- 
tent to  be  occupied  by  genteel  dwelling 
honses,  interposes  no  obstnclc  to  the  relief 
sought  by  the  plaintiff  agiiinst  a  breach  of 
a  covenant  that  the  grantee  would  not  erect 
upon  his  lot  any  other  building  than  a  gen- 
teel dwelling  house,  to  cover  the  whole  front 
of  said  lot,  but  not  to  a  greater  depth  than 
50  feet,  so  long  as  his  house  is  occupied  as 
a  dwelling  house  and  the  locality  remains 
suitable  for  dwelling  houses,  and  the  cove- 
nant remains  of  substantial  value  to  him 
and  has  in  no  way  been  released  or  extin- 
guished by  him.  Lattimer  v.  Livermore,  72 
N.  Y.  174. 

In  Rowland  v.  Miller,  139  N.  Y.  93,  22 
r-R.A.  182,  34  N.  E.  765,  it  was  held  that 
tlie  fact  that  most  of  the  premises  in  the  lo- 
cality were  no  longer  kept  for  residences 
would  not  deprive  a  person  still  residing 
there,  and  who  had  done  or  omitted  nothing 
which  would  defeat  it,  of  the  right  to  en- 
force a  restriction  against  business  "inju- 
rious or  offensive  to  the  neighboring  inhabit- 
ants." 

In  Zipp  V.  Barker,  6  App.  Div.  609,  40  N. 
Y.  Snpp.  325,  and  in  Zipp  v.  Barker,  40 
App.  Div.  1,  57  N.  Y.  Supp.  669  (affirmed 
28  LR,A.(N.S.) 


without  opinion  in  166  N.  Y.  621,  59  N.  E. 
1133),  it  was  held  that  the  fact  that  a 
street  had  altered  from  a  residential  to  a 
business  street  was  no  ground  for  refusing 
to  enforce  a  covenant  the  effect  of  which  was 
practically  to  widen  a  50-foot  street  into 
an  80-foot  street,  since  this  may  be  as  ad- 
vantageous where  the  property  fronting  on 
the  street  is  used  for  business  purposes  as 
where  it  is  used  for  residences. 

So,  also,  as  to  a  10-foot  restriction  which 
was  not  plainly  imposed  with  the  idea  that 
the  property  would  be  devoted  to  private 
dwellings  only,  and  which  was  not  inconsist- 
ent with  its  use  for  business  purposes.  Vet- 
ter  V.  Flaherty,  4  Lack.  Leg.  News,  175. 

A  like  conclusion  was  reached  upon  a 
state  of  fncts  wliich  was  similar,  except  that 
the  building  line  was  set  back  only  5  feet 
from  the  street,  in  Batchelor  v.  Hinkle,  132 
App.  Div.  620,  117  N.  Y.  Supp.  542. 

In  Holt  v..  Fleischman,  75  App.  Div.  593, 
78  N.  Y.  Supp.  647,  reversing  37  Misc.  172, 
74  N.  Y.  Supp.  894,  it  was  held  that  the 
mere  fact  that  most  of  the  property  in  the 
locality  was  no  longer  used  for  residences 
was  not  of  itself  sufficient  ground  for  de- 
clining to  enforce  a  building  line  restric- 
tion for  the  benefit  of  one  who  still  occu- 
pied her  property  as  a  residence  and  whose 
use  thereof  for  such  purpose  would  be  inju- 
riously affected. 

In  Landell  v.  Hamilton,  175  Pa.  327,  34 
L.T^A.  227,  34  Atl.  663,  where  the  owner 
of  three  lots  imposed  certain  building  re- 
strictions upon  the  middle  one  of  them  for 
the  benefit  of  the  others,  it  was  held  that 
so  long  as  such  restrictions  were  of  substan- 
tial value  to  the  dominant  lots,  equity  would 
restrain  their  violation,  notwithstanding 
changes  in  the  character  of  the  neighbor- 
hood. E.  S.  0. 
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through  mesne  conveyances,  was  subsequent- 
ly acquired,  and  is  now  owned,  by  the  de- 
fendants in  error,  contains  the  express 
stipulation  and  agreement  that  the  premises 
thereby  granted  and  conveyed  are  to  be 
"subject,  however,  to  all  the  conditions  as 
to  location  of  building,  etc.,  contained  in  the 
deed  from  said  Scott  to  Mary  1.  Kelley,  of 
lot  3  in  said  addition.  And  said  Scott  also 
hereby  makes  the  same  agreement  for  him- 
self, his  heirs,  assigns,  executors,  and  ad- 
ministrators, concerning  so  much  of  lot  1  as 
remains  in  him  after  this  conveyance,  as  is 
contained  in  said  last-mentioned  deed."  The 
«nly  question  presented  by  the  record  in  this 
case  is  whether,  upon  the  facts  found  b^  the 
circuit  court,  the  plaintiff  in  error,  Frances 
A.  Brown,  is  entitled  in  equity  to  have  en- 
forced, for  the  protection  of  her  property, 
the  restrictive  covenants  and  stipulations 
contained  in  the  foregoing  deeds  of  convey- 
ance. While  counsel  for  defendants  in  error 
concede  the  general  rule  to  be  that  building 
restrictions  and  other  limitations  on  the  use 
of  real  property  of  a  character  which  the 
law  permits  to  be  attached  to  land  in  such 
a  sense  as  to  restrict  the  use  of  one  parcel 
thereof  in  favor  of  another  will  be  enforced 
by  courts  of  equity  upon  equitable  grounds, 
in  favor  of  the  parcel  designed  to  be  bene- 
fited and  against  the  parcel  burdened  by 
the  restriction  or  limitation,  they  insist, 
first,  that  "the  stipulation  or  covenant  in 
the  deed  to  Kelley  is  not  such  a  one  as  is 
binding  upon  the  defendants  in  this  case, 
as  it  is  not  a  covenant  that  runs  with  the 
land  owned  by  the  defendant." 

We  shall  consider  briefly  this  claim  of 
counsel,  although  we  are  of  opinion  that  it 
is  not  at  all  essential  to  the  right  of  plain- 
tiff to  have  such  restrictive  covenant  en- 
forced in  equity,  that  the  same  should  be, 
technically  speaking,  a  covenant  running 
with  the  land  of  the  defendants.  In  Ash- 
land V.  Greiner,  58  Ohio  St.  07,  50  N.  K. 
99,  where  a  grant  of  land  was  made  to  be 
used  for  religious  purposes  only,  and  after- 
wards the  owners  of  the  land  conveyed  a 
atrip  of  it  to  the  village  of  Ashland,  for  the 
purposes  of  a  street,  it  is  said  by  Burkct, 
J.:  "When  value  is  paid  for  the  estate,  such 
stipulation  [a  stipulation  that  the  property 
granted  should  be  used  only  for  particu- 
lar purposes]  is  construed  to  be  a  covenant 
running  with  the  land  in  the  nature  of  a 
trust,  for  the  uses  and  purposes  expressed 
in  the  deed  of  conveyance,  and  in  case  of  a 
breach  of  the  trust,  a  court  of  equity  will, 
in  a  proper  action,  decree  the  performance 
of  the  trust  by  confining  the  uses  of  the 
instate  to  the  uses  and  purposes  expressed  in 
the  deed.  In  such  cases  the  restricted  use 
of  the  estate  becomes  a  part  of  the  con- 
sideration and  is  consented  to  by  the 
28  L.R.A.(N.S.) 


grantee,  and  it  is  no  hardship  on  him  and 
ills  assigns  to  be  compelled  to  observe  the 
covenants  contained  in  the  deed.**  In  Stines 
V.  Dorman,  25  Ohio  St.  580,  it  is  said  b]r 
White,  J.,  in  the  opinion  in  that  case:  "It 
is  unnecessary  to  determine  whether  tbe 
stipulation  contained  in  the  deed  in  questioo 
is  to  be  regarded,  technically,  aa  a  covenant 
running  with  the  land.  However  this  maj 
be,  it  haa,  in  equity,  tbe  effect  of  such  eoY- 
enant  as  against  the  grantee  and  his  assigns. 
The  stipulation  relates  to  the  mode  in  which 
the  premises  conveyed  are  to  be  enjoyed,  and 
qualifies  the  estate.  This  limitation  on  the 
use  enters  into  the  consideration  of  tbe  con- 
veyance, and,  if  not  unlawful,  it  ought,  up- 
on plain  principles  of  justice,  to  be  enforced. 
.  .  .  If  the  effect  of  the  stipulation  is 
not  to  accomplish  an  illegal  purpose,  it  is 
lawful ;  and,  where  it  affects  the  land  or  tbe 
mode  of  its  enjoyment,  its  effect  is  to  bind 
all  deriving  title  under  the  conveyance  in 
which  the  restriction  is  found."  In  Cou^h- 
lin  V.  Barker,  46  Mo.  App.  54,  Thonijs>n, 
J.,  in  discussing  the  character  and  effect  of 
a  restrictive  building  covenant,  savs:  *'The 
question  whether  the  covenant  runs  with 
the  land  seems  to  be  material  in  equity 
only  on  the  question  of  notice.  If  the  cov- 
enant runs  with  the  land,  then  it  binds  the 
owner  of  the  land,  whether  he  had  knowl- 
edge of  it  or  not,  for  he  takes  no  greater 
title  than  his  predecessors  had  to  convey; 
but  if  the  covenant  does  not  run  with  tbe 
land,  but  the  land  is  subject  to  what  is 
sometimes  called  an  'equity,'  and  at  otiier 
times  a  'negative  easement,'  in  favor  of  tiie 
adjoining  land,  then,  in  order  to  enforce  this 
easement  against  the  land,  it  is  essentia! 
that  the  owner  should  have  taken  tbe  land 
with  notice  of  it.  Tulk  v.  Aloxhay,  2  Pbill. 
Ch.  774.  We  understand,  then,  that  it  is 
a  principle  upon  which  all  ttie  courts  unite, 
that  the  right  to  equitable  relief  in  these 
cases  depends  upon  the  following  considera- 
tions: First.  A  precedent  agreement,  in  some 
form,  by  which  a  restriction  is  imposed  up- 
on the  lot  owned  or  held  by  defendant  for 
the  benefit  of  the  lot  owned  or  held  by  the 
plaintiff.  Second.  In  case  the  agreemeot 
is  made  by  the  defendant's  predecessor  in 
title,  notice  in  some  form  to  the  defendant 
of  the  fact  and  nature  of  the  agrecnuMiL 
either  from  the  language  of  the  title  deed 
under  which  he  holds  or  otherwise." 

In  Tulk  V.  Moxhay,  2  Phill.  Ch.  775,  a 
leading  English  case,  the  syllabus  is  as  fol- 
lows: "A  covenant  between  vendor  and  pur- 
chaser, on  the  sale  of  land,  that  the  pur- 
chaser and  his  assigns  shall  use  or  abstain 
from  using  the  land  in  a  particular  way, 
will  be  enforced  in  equity  against  all  subse- 
quent purchasers  with  notice,  independently 
of  the  question  whether  it  be  one  which  runs 
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with  the  land,  so  as  to  be  binding  upon  sub- 
sequent purchasers  at  law."  In  the  course 
of  his  opinion  in  this  case,  the  Lord  Chan- 
cellor (CoUenham)  observes:  "It  is  said 
that,  the  covenant  being  one  which  does  not 
run  with  the  land,  this  court  cannot  enforce 
it;  but  the  question  is,  not  whether  the 
covenant  runs  with  the  land,  but  whether  a 
party  shall  be  permitted  to  use  the  land  in 
a  manner  inconsistent  with  the  contract  en- 
tered into  by  his  vendor,  and  with  notice  of 
which  he  purchased.  Of  course,  the  price 
would  be  affected  by  the  covenant,  and  noth- 
ing could  be  more  inequitable  than  that  the 
original  purchaser  should  be  able  to  sell 
the  property  the  next  day  for  a  greater 
price,  in  consideration  of  the  assignee  be- 
ing allowed  to  escape  for  the  liability  which 
he  had  himself  undertaken." 

We  think  the  rule  upon  this  subject,  as 
clearly  established  by  the  authorities,  is 
that,  when  the  action  is  in  equity  to  en- 
force a  restrictive  covenant  controlling  the 
use  or  enjoyment  of  land,  the  vital  ques- 
tion is  not  whether  there  is  a  covenant 
running  with  the  land,  but  whether  the  re- 
striction asserted  and  relied  on  was  one  im- 
posed upon  the  servient  estate  for  the  bene- 
fit of  the  land  in  behalf  of  which  it  is  sought 
to  be  enforced.  5  Am.  &  Eng.  Enc.  Law,  p. 
11.  And  we  apprehend  the  rule  is  the  same, 
whether  the  restriction  imposed  is  charged 
upon  the  land  conveyed,  or  upon  land  re- 
tained by  the  grantor. 

Second.  It  is  urged  by  counsel  for  defend- 
ants in  error  that  ''a  fair  interpretation 
and  construction  of  the  building  restriction, 
80  called,  does  not  prohibit  the  improvement 
of  this  property  as  it  is  being  done,  even 
conceding  that  the  covenant  is  one  that  runs 
with  the  land."  When  we  consider  that  two 
dwelling  houses  have  already  been  construct- 
ed by  defendants  on  said  lot  two  (2)  and 
that  it  is  their  plan  and  purpose  to  con- 
struct thereon  two  more,  this  claim  of  coun- 
sel, we  think,  finds  sufficient  answer  and 
refutation  in  the  plain  language  of  the  cov- 
enant itself,  by  which  it  is  provided :  "That 
the  only  buildings  put  upon  said  lot  shall 
he  a  residence  and  the  necessary  attach- 
ments, and  that  it  shall  be  used  for  no  other 
purpose  than  that  of  a  family  residence, 
ud  shall  not  cost  less  than  $5,000  for  the 
residence  alone." 

Ohviously,  this  covenant  was  one  made  for 
the  benefit  and  protection  of  lot  three  (3) 
now  owned  by  plaintiff  in  error,  and,  as 
«hown  by  its  terms,  its  purpose  was  to  re- 
strict and  limit  the  use  and  occupancy  of  lot 
^  (2)  to  purposes  of  a  family  residence 
^*th  the  necessary  appurtenances,  and,  if 
given  effect  at  all,  should  be  given  effect  ac 


made  that  the  plaintiff,  Frances  A.  Brown, 
is  now  without  right  to  entorce  said  cove- 
nant because  "even  though  the  covenant  is 
one  running  with  the  land,  and  therefore 
binding  upon  the  defendants  in  favor  of  the 
plaintiff,  the  change  in  the  character  of  the 
neighborhood  has  rendered  the  enforcement 
of  such  a  covenant  inequitable  and  oppres- 
sive upon  the  defendants,  and  would  be  of 
no  material  value  to  the  plaintiff."     This 
it  would  seem  was  the  defense  chiefly  relied 
on  in  the  court  below,  and,  as  appears  from 
the  opinion  of  the  circuit  court,  was  the 
ground  upon  which   that  court  denied   to 
plaintiff  the  relief  she  asked.    In  its  opinion 
the  circuit  court    says:      "The    important 
question  in  the  case  is  whether  there  has 
been  any  substantial  change  in  the  drift  of 
the  population  and  character  of  the  property 
as  to  its  greater  availability  and  value  for 
use  in  the  manner  in  which  it  is  proposed 
to  be  improved  by  the  defendants,  or  wheth- 
er  the   character    is   not   so   substantially 
changed."     And  having  found,  as  appears 
from   the  above   statement  of  facts    (par- 
agraph 6),  that,  since  the  construction  of 
the  improvements  of  lot  3  (plaintiff's  prop- 
erty),   the    character    of    the    surrounding 
neighborhood   had  greatly   changed   in   the 
particulars  therein  designs teu  and  pointed 
out,   and   having  further    found    that    by 
reason   of    such    changed   condition    (para- 
graph 8)    "the  property  of  the  defendants 
cannot  now   be   profitably   utilized   in   any 
manner  except  in  the  way  intended  to  be 
used  by  the  defendants,  and  this  particular 
property  and  property  in  this  neighborhood 
of  lots  of  such  larger  proportions  are  adapt- 
ed to  the  use  to  which  the  defendants  are 
putting  it,   and   cannot  be  profitably  used 
in  any  other  manner,  owing  to  the  great 
depth  of  the  lots  and  the  requirements  of 
property  generally  in  that  neighborhood  at 
the   present   time."     The   court   held   that 
therefore  the  defendants  were  absolved  from 
the  duty  and  obligation  of  longer  observ- 
ing and  keeping  said  covenant,  and  refused 
to  enforce  it  against  them,  predicating  such 
judgment,    it   would   seem,    largely,    if   not 
wholly,  upon  a  consideration  of  the  injury 
and  damage,  by  loss  of  profits,  that  would 
result  to  defendants  from  its  enforcement. 
It  is  important  to  note  in  the  present  case 
that  the  covenant  which  plaintiff  is  seeking 
to  enforce  is  one  made  for  the  exclusive 
benefit  of  the  property  now  owned  and  oc- 
cupied by  her  as  a  residence,  and  therefore 
one  which  a  court  of  equity  will  require  to 
be   specifically   performed   so   long   as   said 
covenant   remains   of   substantial   value  to 
her.     The  rule  upon  this  subject,  generally 


adopted  and  followed  by  the  courts  of  this 
rding  to  its  plain  and  positive  provisions.  |  country,   is,   we  think,   correctly   stated   in 
Tltird.     The   further   contention   is   here    Kerr  on   Injunctions,   2d  ed.  p.   356:      "If 
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the  right  at  law  under  the  covenant  ib  clear- 
ly established;  and  the  breach  is  clear,  and 
the  covenant  is  of  such  a  nature  that  it  can, 
consistently  with  the  rules  and  principles 
of  the  court,  be  specifically  enforced,  the 
court  will  not,  unless  under  very  exceptional 
circumstances,  take  into  consideration  at 
the  hearing  the  comparative  injury  to 
the  parties  from  grunting  or  withholding 
the  injunction.  There  may  be  cases  in 
which  it  is  clear  that  the  damage  to  arise 
from  tne  breach  would  be  inappreciable,  and 
in  which  the  court  would  retuse  to  inter- 
fere; but  the  case  must  be  free  from  all 
possibility  of  doubt.  It  must  be  clear  that 
there  is  no  appreciable,  or  at  all  events  no 
substantial,  damage  before  the  court  will 
refuse,  upon  the  ground  of  smallness  of 
damage,  to  withhold  its  hand  from  enforcing 
the  execution.  The  mere  fact  that  there 
has  been  a  breach  of  covenant  is  a  sufficient 
Aground  for  the  interference  ot  the  court  by 
injunction.  A  covenantee  has  the  right  to 
have  the  actual  enjoyment  of  property 
modo  et  forma  as  stipulated  for  by  him.  It 
is  no  answer  to  say  that  the  act  complained 
of  will  inflict  no  injury  on  the  plaintiff,  or 
will  be  even  beneficial  to  him.  It  is  for  the 
plaintiff  to  judge  whether  the  agi'cement 
shall  be  preserved  as  far  as  he  is  concerned, 
or  whether  he  shall  permit  it  to  be  violated. 
It  is  not  necessary  that  he  should  show 
that  any  damage  has  been  done.  It  being 
established  that  the  acts  of  the  defendant 
are  a  violation  of  the  contract  entered  into 
by  him,  the  court  will  protect  the  plaintiff 
in  the  enjoyment  of  the  right  which  he  has 
purchased." 

In  the  case  at  bar  there  is  no  express  find- 
ing by  the  circuit  court  that  the  contemplat- 
ed improvement  of  the  defendants'  propeity 
will  not  appreciably  injure  or  daniiige  the 
property  of  plaintiff,  by  impairing  or  di- 
minishing the  use  and  enjoyment  of  the 
same  for  residence  purposes  and  as  a  home, 
thereby  greatly  depreciating  its  value.  In 
its  opinion  the  circuit  court  says:  "The 
plaintiff  may  or  may  not  have  been  dam- 
aged. The  lot  of  the  plaintiff  may  be  more 
or  less  valuable  by  reason  of  the  construc- 
tion of  these  buildings  by  the  Hubers;  but 
there  would  seem  to  be  no  greater  difBculty, 
if  the  plaintiff  has  been  damaged  by  the 
depreciation  of  his  property,  in  ascertaining 
tlie  amount  of  such  damage  by  an  action, 
than  there  is  in  very  many  cases  where  dam- 
ages are  sought  and  where  verdicts  are 
rendered  therefor,  although  the  opinions  of 
witnesses  may  differ  as  to  the  exact  extent 
of  such  damages.  I  am  not  holding  or  indi- 
cating that  the  plaintiff  has  been  damaged 
in  any  SHbstantial  way,  or  has  not."  In 
Lattimer  v.  Livermorc,  72  N.  Y.  174,  which 
was  an  action  to  restrain  defendant  from 
28  L.R.A.(N.S.) 


infringing  upon  an  alleged  easement,  E&ri, 
J.,  says :     "The  simple  fact  that,  since  the 
deeds  were  given  by  Hurry,  the  streets  in 
the  vicinity  of  this  block  have  ceased  (o  a 
large  extent  to  be  occupied  for  genteel  dwell- 
ing houses,  interposes  no  obstacle  to  the  re- 
lief sought  by  the    plaintiff.     If,  by  the 
change    in    the    surrounding  circumstances, 
this  covenant  had  ceaaed  to  be  of  anj  snb- 
stantial  value  to  the  plaintiff,  she  would  not 
be  permitted  in  equity  to  enforce  it  fiimplr 
to  annoy  and  damage  other  people;  but  so 
long  as  her  house  is  occupied  as  a  dvelliDg 
house,  and  the  locality  remains  suitable  for 
dwelling  houses,  and  this  covenant  remtins 
of  substantial  value  to  her,  and  she  has  in 
no  way  extinguished  or  released  her  ease- 
ment, she  must  be  permitted  to  enforce  it" 
In  Landell  v.  Hamilton,  175  Pa.  336,  337. 
34  L.R.A.  227,  34  Atl.  G63,  6CC,  Mr.  Justice 
Dean,  in  discussing  the  binding  obligatioo 
of  a  restrictive  building  covenant  similar  to 
the  one  here  in  question,  says:    "As  long 
as   such   restrictions   are  not  unlawful,  it 
is  to  no  purpose  to  argue  that  tney  serious- 
ly retard  the  improvement  of  the  city.   We 
can  no  more  strike  down  by  decree  a  lav- 
ful  restriction  creating  an  easement,  than 
we  can  compel  the  lot  owner  to  erect  build- 
ings in  accord  with  the  best  style  of  archi- 
tecture.     Contracts   such   as  this,  whetiicr 
construed  as  covenants  or  conditions,  since 
Spencer's  Case,  5  Cope,  16,  1  Smith,  Lead. 
Cas.  9th  Am.  ed.  p.  174,  have  been  enforcL\I. 
both  at  law  and  in  equity,  between  the  im- 
mediate parties  to  them  and  their  grantees, 
near  and  remote.     .     .     .     V\'e  concede  some 
of  the  cases  decided  in  other  states  are  in 
apparent    conflict    with    our   decision;  but 
what   this   court   has   uniformly  held,  and 
now   holds,   is   that   where  the  restriction, 
notwithstanding   the  change  of  use  of  the 
land   and  buildings,   still  is  of  substantial 
value  to  the  dominant  lot,  equity  will  re- 
strain   its   violation,   if  relief,  as  here,  is 
promptly   sought."     Peck   v.   CouHay,  11^ 
Mass.  646 ;  Coudert  v.  Sayre,  46  N.  J.  Eq- 
286,   19  Atl.   190;   McGuire  v.  Caskey,  ^ 
Ohio  St.  439,  67  N.  E.  63;  Columbia  College 
V.  Lynch,  70  N.  Y.  440,  26  Am.  Rep.  615;  5 
Pom.  Eq.  Jur.  §  281;  2  High,  Inj.  §  U^S. 

The  English  rule  would  seem  to  be  that, 
in  cases  of  the  character  of  tne  one  at  bar, 
relief  by  injunction  will  be  denied  only  on 
the  ground  of  equitable  estoppel.  In  Craig 
V.  Greer  [1899J  1  Ir.  Ch.  278,  the  Tic« 
chancellor,  after  reviewing  many  English 
cases,  says:  "The  principle  to  be  deduced 
frpm  these  authorities  seems  to  me  to  b© 
that,  in  order  to  defeat  the  right  of  i  Person 
with  whom  a  covenant  has  been  entered  m- 
to  restricting  the  mode  of  user  ol  lands  sold 
or  demised,  it  must  be  clearly  established 
that  there  is  a  personal  equity  against  bun 
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arising  from  his  acts  or  conduct  in  sanction- 
ing or  knowingly  permitting  such  a  change 
in  the  character  of  the  neighborhood  as  to 
render  it  unjust  in  him  to  seek  to  enforce 
his  covenant  by  injunction.  A  change  re- 
sulting from  causes  independent  of  him  will 
not  hare  such  an  operation."  ThB  court 
of  appeal,  affirming  the  decision  of  the  vice 
chancellor,  held:  ''That  the  right  of  a 
person  to  enforce  a  restrictive  covenant  by 
injunction  could  not  be  defeated  by  mere 
change  in  the  character  of  the  neighborhood, 
unless  there  was  an  equity  against  him 
arising  from  his  acts  or  conduct  in  sanction- 
ing or  knowingly  permitting  such  change  as 
to  render  it  unjust  for  him  to  seek  relief 
by  injunction." 

We  have  examined  the  several  cases  cited 
and  relied  on  by  counsel  for  defendants  in 
error,  and  find  that  in  many,  in  fact  in  near- 
ly all  of  them,  the  decision  was  governed  by 
certain  controlling  facts  which  clearly  dis- 
tinguished them  from  the  case  at  bar. 
Without  reviewing  in  detail,  or  discussing 
at  length,  the  finding  of  facis  made  by  the 
circuit  court,  which  is  set  out  in  full  in  the 
statement  of  this  case,  we  tliink  it  enough 
to  say  that,  in  the  light  of  the  foregoing  au- 
thorities, the  facts  found  do  not,  in  our 
judgment,  show  that  there  has  been  such  a 
radical  change  in  the  character  of  the 
neighborhood  in  which  the  plaintiff's  prop- 
erty is  situated  as  can  be  held  destructive 
of  the  covenant  relied  on,  or  such  as  would 
render  its  enforcement  oppressive  and 
inequitable.  That  the  neighborhood  con- 
tinues to  be  a  locality  suitable  for  and  de- 
nted to  residence  purposes  affirmatively 
appears  through  the  fact  found  by  the 
circuit  court  that  defendants  have  recently 
erected  on  lot  2  two  residence  properties  **of 
modern  design  and  modern  construction, 
each  costing  more  than  5^6,000,"  and  they 
are  now  threatening  to  construct  thereon 
two  more  dwellings  of  like  character,  neitiier 
of  which  is  to  cost  less  than  that  sum.  Be- 
fore the  defendants  commenced  to  improve 
their  property  (lot  2),  they  had  actual 
notice  of  the  terms  of  the  building  re- 
striction imposed  on  said  lot,  and  they  were 
advised  that  the  same  would  be  insisted 
upon  and  enforced  by  the  plaintiff.  Under 
these  circumstances,  it  being  established 
that  the  acts  of  defendants  would  be 
in  clear  violation  of  the  covenant  and  the 
i^strietion  thereby  imposed,  a  court  of 
equity  will  not  deny  to  plaintiff  the  relief 
she  asks,  merely  because  the  property  of 
defendants  can  now  be  profitably  utilized 
only  in  the  manner  contemplated  by  the 
proposed  improvement. 

The  judgment  of  the  Circuit  Court  will  be 
reversed,  and  upon  the  facts  found  judgment 
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will  be  entered  in  favor  of  the  plaintiff  in 
error,  Frances  A.  Brown,  according  to  the 
prayer  of  her  petition. 

Snmmcrs,  Spear,  Davis,  Shauck,  and 
Price,  JJ.,  concur. 
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GEORGE  T.  HAMILTON  et  aL 

V. 

WILLIAM  V.  ALLEN  et  al. 

(86  Neb.  401,  126  N.  W.  610.) 

Appeal  —cross  appeal-—  dismissal. 

1.  Where  a  full  examination  of  the  merits 
of  an  appeal  shows  that  cross  appellants  are 
entitled  to  no  relief  except  that  already 
granted  by  the  trial  court,  a  motion  by  ap- 
pellants to  dismiss  the  cross  appeal  may  be 
disr^arded. 

Same  —  misjoinder  -—  harmless  error. 

2.  On  appeal  from  a  decree  in  equity, 
failure  of  the  trial  court  to  dismiss  the  suit 
for  misjoinder  of  plaintiffs  and  of  causes 
of  action  does  not  require  a  reversal,  where 
the  record  clearly  shows  appellants  were  in 
no  wise  prejudiced. 

Evidence  —  attorney  —  purchase  from 
client  —  burden  of  proof. 

3.  Where  attorneys  purchase  from  their 
clients  and  resell  the  subject-matter  of  their 
employment,  the  burden  is  on  them,  when 
sued  by  their  client:^*  for  resulting  profits,  to 
prove  the  original  purchase  price  was  fair. 

Same  —  resale  by  attorney  — >  price  real- 
ized  —  admissibility  to  show  value. 

4.  In  a  suit  to  recover  the  profits  madr 
by  attorneys  out  of  an  undivided  half  in- 
terest in  land  purchased  from  their  clients.. 
Bubject  to  a  life  estate,  evidence  of  the 
prices  realized,  when  the  identical  property 
was  exchanged  or  resold  at  a  large  )»ront  by 
the  attorneys  at  various  times  within  a  few 
months,  may  be  considered  in  determining 
whether  the  price  paid  by  the  attorneys 
was  fair,  where  their  witnesses  testified  to 
the  changes  in  values  in  the  meantime,  and 
that  the  undivided  interest  had  no  market 
value  at  the  time  of  the  original  purchase. 

(March  28   1910.) 

Head  notes  by  Rose,  J. 


Note.  —  Right  of  attorney  to  piirchaae 
suhject-matter  of  litigation  or  retain^ 
er  from  client  and  hia  duty  in  relO' 
tion  thereto. 

This  subject  is  treated  in  the  note  to 
Crocheron  v.  Savage,  23  L.R.A.(N.S.)  679, 
attention  being  here  called  to  a  few  later 
decisions. 

It  was  held  in  Newkirk  v.  Stevens,  162 
N.  C.  498,  67  S.  E.  1013,  that  the  purchase 
from  a  client  by  an  attorney  of  an  interest 
in    the    subject-matter   of   litigation    three 
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CROSS  APPEALS  from  a  judgment  of 
the  District  Court  for  Madison  County 
in  plaintiffs'  favor  as  to  defendants  Allen 
and  Reed  in  a  suit  for  an  accounting  as  to 
the  profits  realized  by  an  alleged  wrongful 
purchase  from  plaintiffs  and  resale  by  de- 
fendants of  certain  lands;  defendanta  Allen 
and  Reed  appealing  from  the  judgment 
taken  against  them,  and  plaintiffs  appealing 
from  so  much  of  the  judgment  as  dismissed 
the  action  as  to  defendants  Losey  et  al. 
Reversed  on  defendants'  appeal. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  V.  Allen,  pro  ae. 

Messrs.  M.  D.  Tyler,  Burt  Mapes,  and 
N.  D.  Jackson  for  defendants. 

Messrs.  A.  O.  Abbott  and  James  Nich- 
ols, for  plaintiffs: 

Where  a  party  occupying  a  fiduciary  re- 
lation to  another  acquires  title  to  the  prop- 
erty which  is  the  subject-matter  of  such 
relationship,  he  may,  at  the  option  of  the 
owner  of  such  property,  be  required  to  sur- 
render the  same  and  account  as  a  trustee 
for  the  proceeds  of  any  of  tue  property  dis- 
posed of. 

Columbus  Co.  ▼.  Hurford,  1  Neb.  146; 
Stettnische  v.  Lamb,  18  Neb.  619,  26  N.  W. 
374;  Rockford  Watch  Co.  v.  Manifold,  36 
Neb.  801,  66  N.  W.  236;  Jansen  v.  Wil- 
liams, 36  Neb.  869,  20  L.R.A.  207,  66  N.  W. 
279;  Oliver  v.  Lansing,  48  Neb.  364,  67  N. 
W.  195;  Olson  v.  Lamb,  66  Neb.  104,  71 
^m.  St.  Rep.  670,  76  N.  W.  433 ;  Veeder  v. 
3fcKinley-Lanning  Loan  &  T.  Co.  61  Neb. 
a92,  80  N.  W.  982 ;  Johnson  v.  Haywood,  74 
Neb.  157,  5  L.R.A.(N.S.)  112,  103  N.  W. 
1058,  107  N.  W.  384,  12  A.  &  E.  Ann.  Cas. 
800;  Levara  v.  McNeny,  73  Neb.  414,  102 
N.  W.  1042. 

An  attorney  who  is  employed  in  a  pro- 
ceeding involving  the  property  of  bis  client, 
and  who  acquires  title  to  the  property,  sub- 
ject-matter of  such  employment,  is  under 
disability,  and  may,  at  the  option  of  such 
client,  be  required  to  surrender  the  property 
in  his  hands,  and  account  as  trustee  for  any 
property  disposed  of. 

Levara  v.  McNeny,  supra;  Dennis  v. 
McCagg,  32  111.  429;  Gardner  v.  Odgen,  22 


N.  Y.  327,  78  Am.  Dec.  192;  Micboud  t. 
Girod,  4  How.  603,  46  L.  ed.  i076;  Stonr, 
Agency,  §§  210,  211;  2  Pom.  £q.  Jur.  §  A. 
6a. 

Rose,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  in  equity  to  require  defend- 
ants to  account  as  fiduciaries  for  the  profiu 
made  by  them  out  of  the  interests  of  plain- 
tiffs in  720  acres  of  land  in  Madison  conntj, 
or  as  trustees  holding  title  for  the  benefit 
of  plaintiffs.  The  realty  described  wai 
formerly  owned  by  James  B.  Gibbs,  who 
died  intestate  without  issue  June  5,  190]. 
It  seems  to  be  conceded  that  under  the  stat- 
utes then  in  force  his  widow,  Nancy  C 
Gibbs,  took  a  life  estate  in  all  the  lands  in 
controversy,  and  that  subject  thereto  tbe 
title  descended  to  six  heirs,  each  inheriting 
an  undivided  one-sixth  interest.  Tliese  lieirs 
and  their  relationship  to  intestate  are  as 
follows:  George  T.  Hamilton,  half-brotber; 
Annie  Minehart  and  Matilda  Rodeck,  half- 
sisters;  Margaret  A.  Owens  and  Susan  Deck, 
full  sisters;  Lizzie  M.  Mazurie,  niece,  tbe 
only  child  of  a  deceased  sister  of  the  full 
blood.  The  heirs  named  are  plaintiffs,  with 
the  exception  of  Matilda  Rodeck,  who  died 
after  the  death  of  James  B.  Gibba  Her 
heirs  are  Ida  McKee,  Harry  Rodeck,  and 
William  Rodeck,  and  they  are  plaintiffs 
also.  William  V.  Allen  and  Willis  K  Beed, 
who  were  formerly  partners  as  Allen  k 
Reed,  and  George  W.  Losey  and  wife  are  (^^ 
fendants.  Losey  was  administrator  oi  tbe 
Gibbs  estate,  and  by  mesne  conveyances  to 
which  the  heirs  were  not  parties  acquired 
title  to  160  acres  of  the  Gibbs  land.  Tbe 
petition  seeks  to  charge  him  and  his  wife 
as  trustees  holding  title  for  the  benefit  of 
plaintiffs.  John  S.  Robinson,  now  deceased, 
was  attorney  for  the  heirs  of  the  full  blood, 
and  during  the  existence  of  that  relation 
bought  from  his  clients  their  undivided  half 
interest,  subject  to  the  widow's  life  estate, 
taking  title  in  the  name  of  Thomas  F.  Mem- 
minger.  The  property  thus  acquired  was 
sold  by  Robinson,  and  after  his  death  his 
clients  filed  claims  against  his  estate  to  re- 


years  after  the  rendition  of  judgment  there- 
in would  be  sustained,  as  the  relation  of  at- 
torney and  client  had  terminated,  and  the 
former  could  deal  with  the  latter  without 
any  possibility  of  undue  influence  or  ad- 
vantage. 

But  where  an  attorney  who  obtained  a 
Judgment  for  $200  for  a  woman  buys  from 
tier  the  defendant's  interest  in  land  worth 
$6,000,  which  had  been  purchased  by  her  at 
execution  sale,  and  induced  her  to  convey 
it  to  him  for  $150,  the  difference  between 
the  amount  of  the  judfrment  and  his  fee, 
the  deed  will  be  set  aside,  as  the  amount  of  ^ 
28  L.R.A.(N.S.) 


the  consideration  was  entirely  out  of  pro- 
portion with  the  value  of  the  property  pur- 
chased, notwithstanding  it  is  claimed  tliat 
the  attorney's  employment  ceased  upon  buy- 
ing in  the  land  for  his  client  at  a  sheriffs 
sale,  as  a  court  will  not  enforce  any  con- 
tract betwen  attorney  and  client  made  wbiie 
the  confidence  engendered  by  that  relation 
still  continues,  and  it  is  manifest  from  all 
the  circumstances  that  the  parties  were  not 
dealing  at  arm's  length  and  did  not  stand 
on  an  equal  footing.  Cline  v.  Charles  (Ky.) 
124  S.  W.  347. 
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quire  an  accounting.    The  county  court  re- 
jected the  claims,  and  from  the  disallow- 
ance appeals   were  taken    to    the    district 
court,  where   the   cases    were    settled    by 
stipulation.     Allen  &  Reed  were  attorneys 
for  the  heirs  of  the  half  blood,  and  during 
the  existence  of  that  relation  bought  from 
their    clients    the    latter's    undivided    half 
interest,  subject  to  the  widow's  life  estate. 
After  the  title  of  all  the  heirs  had  been  pur- 
chased by  their  attorneys,  the  latter  con- 
veyed to  the  widow   their   interest  in   IGO 
acres  occupied  by  her  as  a  homestead   in 
exchange  for  her  life  estate  in  the  remainder 
of  the  720  acres.     Within  a  short  time  the 
property  acquired  by  Allen  &  Reed  from  the 
heirs  of  the  half  blood  was  resold  at  a  profit. 
In  the  petition  the  attorneys  are  charged 
with   fraud   in    suppressing   and   misrepre- 
senting facts  affecting  the  interests  of  their 
clients   and   the  value  of    their    property. 
Any  joint  liability  of  defendants  to  plain- 
tiffs seems  to  rest  on  the  following  averment 
of  the  petition :     'Tlaintiffs  allege  that  said 
William  V.  Allen,  Willis  E.  Reed,  and  John 
S.  Robinson,  not  regarding  their  duties  and 
obligations  as  such  attorneys,  as  aforesaid, 
but  contriving  and  intending  to  procure  title 
to  themselves  from  said  heirs  at  grossly  in- 
adequate prices,  they,  the  said  William  V. 
Allen,  Willis   E.   Reed,  John  S.   Robinson, 
and  defendant   George   W.    Losey,   entered 
into  an  agreement  to  procure  conveyances  of 
and  from  said  heirs  of  their  interest  in  all 
of  said  lands,  to  the  end  and  for  the  purpose 
of  exchanging  a  part  thereof  with  the  said 
Nancy  C.   Gibbs,   for   a   conveyance,   satis- 
faction, and  release  of  her  life  estate  in  the 
residue,  and  holding  such  residue  for  the 
common  gain,  profit,  and  advantage  of  them, 
the  said  William  V.  Allen,  Willis  E.  Reed, 
John  S.  Robinson,  and  George  W.  Losey." 
All  charges  of  fraud  and  the  conspiracy  to 
procure  from   the   heirs  their  property  at 
grossly  inadequate  prices  and  to  divide  the 
resulting  profits  are  denied  by  defendants, 
and  in  separate  answers  by  Allen  &  Reed 
faithful  performance  of  their  duties  as  at- 
torneys is  alleged.    The  district  court  upon 
a  full  hearing  found,   in    substance,    that 
there  had  been  no    conspiracy    formed    as 
pleaded  in  plaintiffs'  petition;  that  in  pur- 
chasing the  interests  of  the  heirs  Allen  & 
Heed  and  Robinson  had  no  previous  under* 
standing  among  themselves  or  with  the  wid- 
ow as  to  any  future  disposition  of  the  prop- 
erty purchased;  that  there  was  no  fraud  or 
wrongdoing  on  the  part  of  Losey,  and  that 
the  conveyances  to  him   were  valid;    that 
Allen  ft  Reed   were   accountable    for    the 
profits  made  by  them  out  of  the  property 
purchased  from  their  clients.     As  to   the 
heirs  of  the  full  blood  and  Losey  and  wife, 
28  L.RA.(N.S.) 


the  suit  was  dismissed.  Judgment  was 
entered  against  Allen  &  Reed  in  favor  of 
their  clients  for  ^11,592.37.  Allen  &  Reed 
appeal,  and  plaintiffs  have  filed  a  cross 
appeal. 

Two  preliminary  matters  are  presented. 
The  first  is  a  motion  by  defendants  to  dis- 
miss the  cross  appeal  of  plaintiffs.  It  is  un- 
necessary to  pass  on  this  motion,  since  an 
examination  of  the  entire  record  in  con- 
sidering the  appeal  of  Allen  &  Reed  has 
led  to  the  conclusion  that  the  averments 
upon  which  cross  appellants  seek  redress  are 
not  established  by  the  evidence.  Their  right 
to  the  relief  denied  by  the  trial  court  de- 
pends upon  the  truth  of  the  allegation  that 
defendants  and  John  S.  Robinson  entered 
into  and  carried  out  an  agreement  to  pro- 
cure plaintiffs'  title  at  grossly  inadequate 
prices,  or  that  plaintiffs  were  injured  by 
the  misconduct  of  Losey  or  other  fiduciaries. 
The  finding  of  the  district  court  to  the  effect 
that  the  conspiracy  pleaded  had  never  been 
formed  is  clearly  sustained  by  the  evidence. 
Any  claim  which  the  heirs  of  the  full  blood 
may  have  had  against  the  estate  of  John  8. 
Robinson  on  account  of  his  breacn  of  duty  as 
their  attorney  was  settled  in  the  district 
court  for  Madison  county  in  the  cases  ap- 
pealed from  the  county  court,  and  plaintiffs' 
right  of  recovery  for  injuries  growing  out 
of  the  conspiracy  pleaded  was  lost  with 
their  failure  to  prove  that  charge.  De- 
fendant Losey  is  not  answerable  in  this  suit 
to  any  of  the  plaintiffs,  unless  he  was  guilty 
of  a  breach  of  trust,  or  participated  in  some 
species  of  fraud  through  whica  they  were 
injured.  There  was  no  direct  conveyance 
from  the  heirs  to  him,  and  an  examination 
of  every  transaction  with  which  he  was  in 
any  way  connected  results  in  the  approval 
of  the  trial  court's  finding  that  he  was 
guilty  of  no  wrong  or  fraud  which  made  him 
plaintiffs'  trustee,  or  required  him  to  an- 
swer to  them  for  acquiring  title  with  which 
they  had  parted.  It  follows  that  on  the 
merits  of  the  case  the  findings  assailed  by 
cross  appellants  must  be  approved.  A  rul- 
ing on  defendants'  motion  is  therefore  un- 
necessary. 

The  other  preliminary  matter  is  also  pre- 
sented by  defendants.  They  argue  that 
there  is  a  misjoinder  of  parties  plaintiff 
and  of  causes  of  action.  Conceding  this 
position  to  be  well  taken,  when  viewed  from 
a  technical  standpoint,  it  does  not  neces-' 
sarily  follow  that  defendants  were  preju- 
diced by  the  action  of  the  trial  court  in  re- 
fusing to  dismiss  the  suit,  or  in  deciding  the 
controversy  between  Allen  &  Reed  and  their 
clients,  after  it  was  found  that  the  evidence 
disclosed  no  joint  liability  of  defendants  to 
plaintiffs.    The  suit  was  one  in  equity.    The 
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court   had  jurisdiction   of  the  parties.     A 
statute  declares  that  "the  court  may  de- 
termine   anj   controversy    between    parties 
before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others."     Code,  §  40. 
"Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,"  says  the  Code, 
^'and  for  or  against  one  or  more  of  several 
defendants."    Code,  §  429.    The  record  indi- 
cates clearly  that  in  the  adjudication  of  the 
controversy  between  Allen  &  Reed  and  their 
clients  the  trial  court  was  not  influenced  in 
the  slightest  degree  by  testimony  relating  to 
other  issues  or  to  other  parties.     Allen  & 
Reed  understood  the  issues  that  resulted  in 
the  decree  against  them.     In  the  petition 
their  employment  and  professional  relations 
were  pleaded.    The  purchase  of  their  clients' 
property,  the  prices   paid,   and  what  each 
received  when  the  property  was  resold,  were 
also  stated.    Ihere  was  a  specific  prayer  for 
relief  as  against  them,  and  a  prayer   for 
general  relief.     The    petition    is  held  suf- 
ficient to  require  them  to  account.     In  sep- 
arate answers  they  denied  fraud,  and  plead- 
ed  the  faithful  performance    of    all    their 
duties  as  attorneys.    They  accepted  the  real 
issue   as   to   their   accountability   to    their 
clients,  and  offered  proof  to  show  that  they 
paid  a  fair  price  for  the  property  purchased. 
On  such  a  record  it  cannot  be  possible  that 
they  were  prejudiced  by  the  failure  to  dis- 
miss the  suit  for  the  misjoinders  challenged, 
or  that  the  trial  court  erred  to  their  preju- 
dice in  retaining  for  adjudication  the  con- 
troversy between  them  and  their  clients.    In 
these  respects  the  trial  court  will  be  sus- 
tained. 

Tlie  important  question  for  determination 
is:  Shall  Allen  &  Reed  be  requi^red  to  ac- 
-count  for  the  profits  made  by  them  out  of 
the  real  estate  purchased  from  their  clients? 
The  clients  lived  in  Delaware,  and  what  they 
knew  about  their  inherited  property  and 
their  rights  during  the  time  they  held  the 
title  was,  in  a  large  measure  at  least, 
iearned  either  directly  or  indirectly  from 
their  attorneys,  Allen  &  Reed.  The  employ- 
ment of  counsel  and  the  nature  of  their  pro- 
fessional relations  are  not  open  to  serious 
■controversy.  They  had  authority  in  writing 
from  each  of  their  clients,  as  follows:  "I 
•desire  you,  as  attorneys,  to  look  after  my 
interests,  whatever  they  may  be,  in  the 
estate  of  James  B.  Gibbs,  late  of  Madison 
county,  Nebraska,  deceased,  for  which  1 
agree  to  pay  you  a  reasonable  attorneys*  fee 
out  of  my  share  of  the  estate."  They  were 
authorized  to  sell  their  clients'  interests  in 
the  subject-matter  of  their  employment,  and 
the  relations  continued  until  they  became 
28  LJl.A.(N.S.) 


the  purchasers  thereof.  After  some  eonre- 
spondence  the  clients  executed  and  deliTered 
the  following  document: 

Stanton,  Delaware,  April  21, 1902. 
To  Messrs.  Allen  &  Reed, 

Madison,  Nebraska. 
We  and  each  of  ue  do  liereby  anthorizt 
you  to  sell  our  interest  in  the  estate  of 
James  B.  Gibbs,  deceased,  for  the  sam  of 
three  thousand  dollars  ($3,000)  net  to  us, 
we  to  be  at  no  expense,  and  the  aforeuid 
sum  of  $3,000  to  be  paid  us  for  our  joint 
interests  in  the  said  estate.  The  purchaser 
at  said  sale  is  to  take  our  interests  in  the 
said  estate  subject  to  the  dower  or  otber 
rights  of  the  widow  of  the  said  Jamei  fi. 
Gibbs,  in  the  same,  and  also  subject  to  the 
rights  or  claims  of  any  and  all  creditors  of 
the  said  James  B.  Gibbs  in  the  said  estate, 
and  the  amount  of  the  above  stated  con- 
sideration shall  not  be  subject  to  deduction 
on  account  of  commissions  or  counsel  fees 
or  from  any  oUier  cause  whatsoever;  pro- 
vided that  said  sale  shall  be  made  within 
sixty  days  from  this  date.  In  witness 
whereof,  we,  Annie  Meiniiart,  Mstilds 
Rodeck,  and  George  T.  Hamilton  have  here 
unto  set  onr  hands  the  day  and  year  afore 
said.  Annie  M.  Mineharti 

Matilda  R.  Rodeck, 
George  T.   Hamilton. 
Witness:  George  Himsivorth. 

June  14,  1902,  Allen  &  Reed  wrote  to  F. 
M.  Walker,  Wilmington,  Delaware,  a  local 
attorney  for  the  heirs  of  the  half  blood,  as 
follows: 

Inclosed  herewith  please  find  com* 
mon  form  of  deed  to  be  signed  and 
acknowledged  and  witnessed  by  Hamilton 
and  wife  and  his  two  sisters.  We  expect  a 
Mr.  Douglass  to  take  this  deed,  if  he  can 
raise  the  money;  but  as  you  will  notice,  ve 
have  left  the  grantee  blank,  and  if  he  fails 
to  produce  $3,000  to  send  to  pay  for  the 
deed,  and  also  pay  us  our  fees  in  addition, 
we  will  wish  to  let  some  other  person  take 
same,  and  if  they  fail,  as  a  last  resort,  we 
will  take  it  ourselves.  So  please  have 
Hamilton  and  liis  sisters  sign  a  letter  or 
statement  to  the  First  National  Bank 
of  this  place  to  fill  into  the  inclosed 
deed  such  person  or  persons  as  our  firm 
di  recta,  and  deliver  deed  to  us,  upon  the 
payment  of  $3,000,  and  our  firm  signing  a 
receipt  releasing  all  claims  for  attorneys' 
fees,  expense,  etc.  You  draw  such  as  we  are 
to  sign  as  you  understand  the  same.  Please 
attend  to  this  at  (mee  as  the  writer  [Reed] 
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must  leave  for  the  West  to  be  gone  some 

time. 

Following  is  the  reply: 

Wilmington,  Del.,  June  26,  1902. 
Messrs.  Allen  &  Reed, 

Madison,  Nebraska. 
Dear  Sirs: — 

I  am  sending  you  to-day  through  my  bank 
here  the  executed  deed  of  Hamilton  and  wife 
and  Lis  sisters  to  the  First  National  Bank  of 
Madison,  with  authority  to  the  cashier  of 
the  First  National  Bank  of  Madison  to  fill  in 
the  name  of  the  grantee  or  grantees  and  de- 
liver on  payment  of  $3,000,  as  requested  by 
you  in  your  letter  of  the  1 4th  inst.  As  you 
have  stated  in  the  deed  that  the  grantee 
takes  subject  to  dower  and  creditors'  rights 
of  Mr.  Gibbs,  I  do  not  think  it  worth  while 
to  take  any  release  from  them,  and  as  you 
have  stated  that  the  amount  to  be  paid 
Hamilton  and  his  sisters  is  $3,000,  without 
any  deduction  for  your  counsel  fees  or  other 
expenses,  I  am  satisfied  with  your  state- 
ment in  that  matter. 

Hoping  that  you  may  be  able  to  close  the 
matter  soon,  I  remain. 

Very  truly  yours, 

F.  M.  Walker. 

The  deed,  executed  in  blank  by  the  clients, 
was  received  by  the  First  National  Bank 
of  Madison  during  the  latter  part  of  June, 
1902.  June  30,  1902,  Allen  &  Reed  directed 
the  bank  to  insert  in  the  blanks  their  own 
names  as  grantees,  and  paid  the  purchase 
price.  Within  a  few  months  the  property 
was  sold  by  them  at  a  large  profit.  The 
record  shows,  and  it  is  proper  to  say,  that 
the  senior  member  of  the  firm  objected  to 
taking  the  title  of  his  clients,  and  only  con- 
sented when  informed  that  the  firm  obli- 
gation to  do  so  had  already  been  given. 
When  the  attorneys  directed  the  bank 
to  insert  their  names  in  the  deed,  they  acted 
hoth  for  themselves  and  their  clients.  In 
that  act  they  united  their  personal  interests 
with  those  of  their  clients.  Their  conduct 
was  dual  in  character.  Upon  these  facts 
equity  raises  a  presumption  against  the 
validity  of  the  transaction,  which  can  only 
be  overcome,  if  at  all,  by  clear  evidence  of 
good  faith,  of  full  knowledge,  and  of  inde- 
pendent consent  and  action.  Such  is  the 
rule  of  general  acceptation,  as  applied  to 
dealings  between  fiduciaries  and  their  prin- 
cipals in  which  both  parties  knowingly  and 
intentionally  deal  with  each  other.  2  Pom. 
Eq.  Jur.  3d  ed.  §  957.  It  is  dictated  by  high 
considerations  of  public  policy,  and  springs 
from  the  philosophy  of  the  Galilean  who 
declared  that  "no  man  can  serve  two 
masters,"  and  who  prayed,  "Lead  us  not 
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into  temptation."  It  is  founded  on  His 
divine  knowledge  of  the  human  heart.  The 
doctrine  is  firmly  established  in  this  state, 
[n  a  different  form  it  was  made  applicable 
to  the  conduct  of  executive  state  oflicers  by 
a  constitutional  provision  that  they  shall 
receive  no  compensation  except  their 
salaries,  and  that  their  fees  for  services 
shall  be  paid  in  advance  into  the  state 
treasury.  The  legislature,  by  adopting  that 
part  of  the  common  law  not  inconsistent 
with  the  Constitution  and  statutes,  has 
adopted  the  same  rule  for  the  protection  of 
confidential  relations.  The  courts  have 
steadfastly  required  of  attorneys  the  same 
high  standard  of  professional  account- 
ability, and  have  consistently  enforced  the 
doctrine  in  both  actions  at  law  and  suits  in 
equity.  A  late  expression  of  this  court,  in 
an  opinion  by  Judge  Barnes,  is  as  follows: 
"Where  the  attorney  purchases  the  subject 
of  the  suit,  the  client  may  set  aside  the 
purchase  at  will,  unless  the  attorney  shows 
by  clear  and  conclusive  proof  that  no  ad- 
vantage was  taken,  that  everything  was  ex- 
plained to  the  client,  and  that  the  price  was 
fair  and  reasonable."  Levara  v.  McNeny, 
73  Neb.  414,  420,  102  N.  W.  1042,  1044. 
The  power  to  enforce  this  rule  does  not  de- 
pend upon  proof  of  actual  fraud.  Its  appli- 
cation is  the  same  whether  attorneys  abuse 
their  trust,  or  act  on  generous  impulses  to 
assume  risks  and  burdens  of  clients  who  are 
poor.  Its  enforcement  does  not  involve  an 
inquiry  into  the  motives  which  prompt 
clients  to  sue  for  profits,  when  viewed  from 
an  ethical  standpoint.  Solicitude  for  them 
on  account  of  their  improvident  contracts  is 
not  the  basis  of  relief.  The  doctrine  is 
founded  on  public  policy.  It  is  demanded 
by  the  welfare  of  society.  It  arises  from 
the  necessity  of  protecting  proper  relations 
of  trust  and  confidence  wherever  they  exist. 
Adherence  to  a  principle  which  deprives 
fiduciaries  of  undue  profits  lessens  the 
temptation  to  violate  confidential  relations. 
The  attorneys  are  familiar  with  the  rule 
stated,  and  their  answer  to  plaintifTs'  de- 
mand for  its  enforcement  is  that  it  is  shown 
by  uncontradicted  evidence  that  the  price 
paid  was  the  full  value  of  the  property 
purchased.  On  this  issue  some  of  the  wit- 
nesses expressed  opinions  as  to  the  value  of 
an  heir's  undivided  one-sixth  interest,  sub- 
ject to  the  widow's  life  estate.  The  opinions 
were  based  on  general  knowledge  of  land 
values,  but  knowledge  of  the  value  of  an 
undivided  sixth  or  half  interest  in  land  sub- 
ject to  a  life  estate  was  very  meager.  Two 
witnesses,  one  a  banker  and  the  other  a 
dealer  in  real  estate,  testified  that  the  inter- 
est of  each  heir,  *or  an  undivided  one-sixth 
interest,  had  no  market  value,  and  that  its 
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value  was  purely  speculative.  They  did  not 
state  the  value  for  speculative  purposes. 
The  testimony  of  defendant  Reed  was  to  the 
same  effect,  and  in  addition  he  said:  "I 
considered  that  the  undivided  one-sixth 
interest  in  the  720  acres,  which  was  em- 
barrassed witli  the  life  estate  of  Mrs. 
Gibbs,  considering  her  age  and  condition  of 
health,  was  purely  speculative,  and  that 
$1,000  was  really  more  than  it  was  actually 
worth,  but  we  figured  we  might  get  that 
amount  out  of  it."  It  is  insisted  by  the 
attorneys  that  this  testimony,  or  testimony 
of  like  import,  is  the  only  competent  proof 
of  value  at  the  time  of  the  original  pur- 
chase, and  that  it  is  uncontradicted,  and 
must  be  accepted  as  conclusive  evidence  that 
the  price  paid  was  the  fair  value  of  the 
property.  That  this  is  the  only  alternative 
cannot  be  conceded.  The  property  pur- 
chased by  Allen  &  Reed  was  resold  within  a 
short  time.  Copies  of  their  deeds  appear 
in  the  evidence,  and  the  consideration  is  cor- 
rectly stated  therein,  according  to  one  of  the 
grantors.  The  prices  were  fixed  by  mutual 
understanding  of  the  parties  to  the  trans- 
fers. The  trial  court  made  these  matters 
the  subject  of  inquiry.  Intestate's  land  is 
described  in  the  petition  as  follows:  The 
W.  %  of  section  6,  the  S.  E.  \i  of  section 
5,  the  S.  W.  l^  of  section  7,  all  in  township 
22  N.,  range  2  W.  of  the  sixth  principal 
meridian,  and  the  S.  %  of  the  S.  W.  %  of 
section  31  in  township  23  N.,  range  2  W. 
of  the  sixth  principal  meridian,  and  con- 
taining, according  to  government  survey, 
720  acres,  more  or  less.  At  the  time  of  the 
death  of  Gibbs  the  N.  W.  ^4  of  section  6  was 
occupied  by  himself  and  wife  as  their  home, 
and  is  described  in  the  record  as  a  home- 
stead. An  undivided  half  interest  in  this 
land,  subject  to  the  widow's  life  estate,  is 
what  Allen  &  Reed  bought.  How  they  dis- 
posed of  it,  including  dates,  description, 
prices,  and  grantees,  is  shown  by  the  fol- 
lowing findings  of  the  district  court: 

"July  7,  ]902,  William  V.  Allen  and 
Willis  E.  Reed  and  their  wives  conveyed  an 
undivided  one-half  interest  in  the  N.  W.  ^ 
and  the  N.  l^  of  the  8.  W.  l^  of 
section  0,  township  22  N.,  range  2 
W.  of  the  sixth  principal  meridian, 
to  Nancy  C.  Gibbs,  and  on  the  same  day 
Nancy  C.  Gibbs  conveyed  to  said  William  V. 
Allen  and  Willis  E.  Reed  her  life  estate  in 
the  rest  of  said  land  of  which  the  said 
James  B.  Gibbs  died  seised,  and  paid  them 
$3,000.  August  9,  1902,  Thomaa  F.  Mero- 
minger  and  wife  conveyed  the  undivided  one- 
half  remainder  in  the  N.  W.  %  and  the  N. 
%  of  the  S.  W.  %  of  section  6,  township  22 
N.,  range  2  W.  of  the  sixth  principal  me- 
ridian, to  Nancy  C.  Gibbs,  for  which  she 
paid  nothing,  but  the  same  was  in  part  ful- 
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filment  of  an  agreement  to  vest  the  fee  title 
thereof  in  her  by  the  said  Allen  k  Reed. 

"August  9,  1902,  William  V.  Allen  and 
wife,  Willis  E.  Reed  and  wife,  and  Thonui 
F.  Memminger  and  wife,  at  the  request  of 
John  S.  Robinson,  conveyed  to  John 
Prauner,  Jr.,  the  S.  y,  of  the  S.  W.  ^  of 
section  31,  township  23  N.,  range  2  W.  of 
the  sixth  principal  meridian,  for  vhich 
Allen  and  Reed  received  $3,600;  about  the 
same  day  said  Allen  and  wife  and  said  Beed 
and  wife  conveyed  to  George  W.  Losey  the 
undivided  %  of  the  8.  E.  ^  of  section  5, 
township  22  N.,  range  2  W.  of  the  sixth 
principal  meridian,  for  $3,250 ;  the  same  day 
Thomas  F.  Memminger  and  wife  conveyed  to 
said  Losey  the  undivided  one-half  of  the 
same  premises  for  $3,260 ;  January  5, 1903, 
Memminger  and  wife  for  $1  conveyed  to 
John  S.  Robinson  and  George  W.  Losey  the 
undivided  14  of  the  S.  W.  %  of  section  7, 
and  the  S.  %  of  the  S.  W.  %  of  section  6, 
all  in  township  22  N.,  range  2  W.  of  the 
sixth  principal  meridian;  and  January  3, 
1003,  said  Allen  and  said  Reed  and  their 
wives,  and  John  S.  Robinson  and  his  wife 
and  George  W.  Losey  and  his  wife  conveyed 
to  Vaclav  Devorak,  the  S.  W.  ^  of  section 
7,  township  22  N.,  range  2  W.  of  the  sixth 
principal  meridian,  for  $7,500;  and  January 
16,  1903,  said  Allen  and  wife  and  Reed  and 
wife,  Robinson  and  wife  and  George  W. 
Losey  and  wife,  conveyed  the  S.  ^  of  the  S. 
W.  ^  of  section  6,  township  22  N.,  range 
2  W.  of  the  sixth  principal  meridian,  to 
Ralph  E.  Simmons  for  $3,500. 

"That  by  the  aforesaid  several  transfers 
and  conveyances  of  said  lands,  and  aa  con- 
sideration therefor,  the  said  defendants  Al- 
len &  Reed  have  received  from  the  interests 
therein  of  their  said  clients  George  T.  Ham- 
ilton, Matilda  Rodeck,  and  Annie  Minehart 
the  several  sums  respectively  set  forth  and 
at  the  dates  as  follows,  to  wit:  August  9, 
1902,  of  Nancy  C.  Gibbs,  $3,000;  of  George 
W.  Losey,  $3,250;  of  John  Prauner,  Jr.,|l,- 
800;  January  3,  1903,  of  W.  M.  Devorak, 
$3,750;  February  16, 1903,  of  Ralph  £.  Sim- 
mons, $1,750;  total  $13,550;  and  that  said 
Allen  &  Reed  have  paid  out»  on  account  of 
said  sales  and  interests  of  their  said 
clients  in  the  aforesaid  real  estate,  the 
several  sums,  at  the  dates  set  forth,  as  fol- 
lows: June  30,  ]902,  to  their  said  clients 
$3,000;  August  9,  1902,  to  the  said  John  S. 
Robinson,  to  procure  a  conveyance  to  the 
widow  of  said  James  6.  Gibbs  of  the  interest 
of  his  clients  in  the  240  acres  conveyed  to 
said  widow,  and  to  procure  a  settlement  of 
the  claim  of  Margaret  A.  Owens  aguinst 
said  estate,  $2,000;  toUl  $5,000." 

It  thus  appears  that  on  what  amounted  to 
an  investment  of  $5,000  in  the  clients*  prop- 
erty June  30,  1902,  the  attorneys  realixed. 
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on  exchanges  and  resales  between  that  date 
and  February  16,  1903,  $13,650.  May  the 
priees  on  resale  be  considered  as  evidence 
that  the  price  paid  to  the  clients  was  un- 
fair? The  prices  on  resale  are  shown  by 
deeds  admitted  in  evidence.  On  cross- 
examination  defendant  Reed  was  asked: 
"And  within  six  months  from  the  time  you 
made  your  purchase  you  sold  all  of  this 
land,  and  none  of  it  for  less  than  $40  an 
acre?''  This  was  answered  without  objec- 
tion: The  respective  deeds  show  the  con- 
sideration." The  considerations  proved  by 
deeds  and  oral  testimony  are  not  opinions 
based  on  knowledge  of  sales  of  other  lands, 
but  are  positive  proofs  of  the  actual  prices 
realized  from  mutual  and  voluntary  ex- 
changes and  sales  of  the  identical  interests 
purchased.  Subsequent  changes  in  the 
prices  are  explained.  Reed  testified  that  in 
1902  prices  increased  after  the  purchase  $10 
to  $15  an  acre,  but  a  dealer  in  real  estate 
made  an  estimate  of  $2.50  to  $7  an  acre. 
With  this  explanation  of  the  rise  in  prices 
after  the  original  purchase  there  is  no  good 
reason  why  realized  prices  amounting  to 
$13,550  for  an  undivided  half  interest, 
when  mutually  and  voluntarily  agreed  upon 
by  the  parties  to  the  resales,  should  be 
wholly  excluded  as  evidence  of  value  at  the 
time  of  the  original  purchase.  The  burden 
was  on  the  attorneys  to  show  by  "clear  and 
conclusive  proof  that  no  advantage  was 
taken,'^  and  that  "the  price  was  fair  and 
reasonable."  The  proof  was  directed  to 
th\)fle  questions.  The  purpose  of  the  testi- 
mony is  not  to  fix  the  precise  sum  which 
shall  be  paid  for  land  taken  from  the  owner 
without  his  consent.  Proof  of  what  the  un- 
divided half  interest  brought  on  resale 
should  not  be  rejected  in  the  present  case, 
under  the  rule  that  in  a  proceeding  to  con- 
demn land  for  railway  purposes,  the  owner 
should  not  be  required  to  state  on  cross- 
examination  what  he  previously  paid  for 
land  intersected  by  the  right  of  way.  Diet- 
richs  V.  Lincoln  &  N.  W.  R.  Co.  12  Neb. 
225,  10  N.  W.  718;  Omaha  Southern  R.  Co. 
V.  Todd,  39  Neb.  818,  68  N.  W.  289;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Griffith,  44  Neb. 
690,  62  N.  W.  868.  Testimony  that  an  un- 
divided sixth  interest  subject  to  the  widow's 
life  estate  had  no  market  value,  and  the 
meager  general  knowledge  on  which  defend- 
ant Reed  based  his  opinion  that  the  estate 
mentioned  was  not  worth  $1,000,  suggest  a 
substantial  reason  for  considering,  in  con- 
nection with  proof  of  the  rise  in  values,  evi- 
dence that  the  undivided  half  interest  pur- 
chased by  the  attorneys  was  exchanged  or 
resold  for  $13,550,  within  a  short  time.  In 
Rawson  V.  Prior,  67  Vt.  012,  616,  the  court 
said  that  "what  property  sells  for,  which 
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has  no  regular  market  price,  may  be  proper 
evidence  tending  to  show  its  value." 

Upon  a  showing  of  the  fiduciary  relation, 
and  that  the  fiduciary  purchased  the  proper- 
ty of  his  principal  and  sold  it  within  a  short 
time  at  a  large  advance,  the  fiduciary,  under 
the  rule  in  equity  heretofore  stated,  is 
chargeable,  prima  facie,  with  the  profits 
made  upon  the  resale.  The  principal  in 
such  a  case  is  not  put  to  the  burden  of 
proving  the  actual  market  value  at  the  date 
of  conveyance  to  the  fiduciary.  That  rule 
necessarily  implies  that  the  price  actually 
received  upon  a  resale  by  the  fiduciary  is 
provable  against  him.  In  view  of  the  great 
disparity  between  the  price  paid  by  Allen 
&  Reed  and  the  prices  received  by  them, 
proof  that  the  actual  increase  in  the  market 
value  of  lands  was  not  more  than  from 
$2.50  to  $15  an  acre  certainly  warrants  a 
finding  that  the  price  paid  by  them  was  be- 
low the  fair  value,  under  the  rule  which 
makes  the  prices  at  which  they  conveyed 
competent  proof  against  them. 

Another  consideration  which  leads  to  the 
conclusion  that  the  proofs  are  not  sufficient 
to  warrant  a  denial  of  relief  to  the  clients 
is  that  on  July  7,  1902,  seven  days  after  the 
delivery  of  the  deed  by  which  the  attorneys 
took  title,  they  had  entirely  disencumbered 
their  title  of  the  embarrassment  of  the  wid- 
ow's life  estate.  This  was  accomplished  by 
their  obtaining  her  deed  of  conveyance  of 
480  acres  and  $3,000  in  exchange  for  their 
own  deed  and  the  deed  of  their  cotenant  in 
the  remainder,  or  fee  estate  in  240  acres,  to 
the  widow.  This  adjustment^  which  operat- 
ed to  make  the  title  merchantable,  was  well- 
nigh  contemporaneous  with  their  own  acqui- 
sition of  title.  Their  previous  employment 
as  attorneys  to  safeguard  the  interests  of 
their  clients  in  these  lands,  enlarged  by  ex- 
press written  power  to  sell,  obligated  them 
to  bestow  their  skill  and  judgment  in  their 
clients'  cause,  and  to  give  full  advice  as  to 
the  most  appropriate  means  of  disentan- 
gling and  disencumbering  the  title  of  the  life 
estate  of  the  widow,  so  that  the  property  of 
the  clients  would  become  merchantable. 
Where  this  object  is  fairly  within  the  pur- 
view of  the  retainer,  so  that  completion  of 
the  service  of  the  attorneys  may  be  expected 
to  make  the  title  a  merchantable  one,  equity 
will  not  regard  as  conclusive  a  showing  of 
value  based  upon  the  hypothesis  that  the 
embarrassment  of  the  title  which  gave  rise 
to  the  retainer  made  the  lands  unmerchant- 
able. Without  disparaging  the  motives  of 
the  attorneys  whose  dealings  are  here  in 
question,  any  other  rule  would  permit  at- 
torneys, after  having  ascertained  by  their 
employment  that  there  was  a  feasible  and 
practicable  method  of  terminating  the  life 
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estate  by  conveying  to  the  life  tenant  the 
fee  of  a  fractional  area  of  the  lands,  to 
justify  their  own  acquisition  of  title  at  a 
depreciated  valuation,  when  their  knowledge 
<Jerived  by  their  employment  in  a  confi- 
dential relationship  assured  them  of  their 
area  of  merchantable  land.  Equity  docs  not 
sanction  any  rule  which,  in  a  situation  so 
sensitive,  affords  a  motive  or  temptation  to 
profit  by  betrayal  of  fiduciary  obligations. 
So,  upon  tlie  undisputed  facts  disclosed  by 
the  record,  the  court  is  not  bound  or  con- 
cluded by  testimony  that  tlic  value  of 
an  undivided  one-sixth  intent. t  in  the 
lands  embarrassed  by  the  life  estate 
of  the  widow  was  of  no  market  value, 
or  that  its  market  value-  was  not 
in  excess  of  $1,000,  the  sum  paid.  The 
proof  of  the  attorneys  as  to  value  was 
directed  principally  to  a  one-sixth  interest. 
In  the  present  case  the  three  heirs  had 
previously  authorized  a  sale  of  their  entire 
interest,  and  they  in  fact  joined  in  one 
deed.  The  latter  fact,  while  material,  is  not 
the  controlling  consideration.  The  vital 
consideration  is  the  confidential  relation- 
ship. Under  their  employment  the  at- 
torneys had  opportunity  to  gain  special 
knowledge  of  means  to  clear  the  title,  and 
of  the  actual  worth  of  the  interests  acquired, 
and  of  speedy  means  of  disposal  on  the  foot- 
ing of  a  merchantable  title.  To  permit  them 
now  to  justify  upon  a  showing  of  depreci- 
ated value  of  a  small  interest  in  an  em- 
barrassed title,  ns  rated  in  the  market  in 
the  estimation  of  dealers  in  real  estate  gen- 
erally, would  operate  practically  to  relieve 
them  of  their  just  burdens  of  accountability 
as  fiduciaries. 

When  evidence  of  the  prices  on  resale  is 
considered,  the  attorneys  have  not  shown  by 
clear  and  convincing  proofs  that  the  price 
paid  to  their  clients  was  fair.  On  the  con- 
trary, the  proper  deduction  from  all  the  evi- 
dence is  that  the  price  was  inadequate.  The 
right  of  the  clients  to  an  accounting  is 
therefore  established.  This  conclusion 
makes  it  unnecessary  to  inquire  into  the 
correctness  of  the  several  findings  of  the 
trial  court,  or  into  its  reasons  for  its  de- 
cree. It  was  conceded  in  oral  argument  by 
counsel  for  plaintiffs,  however,  that  the 
judgment  was  excessive,  and  permission  will 
be  given  to  the  district  court  to  correct  any 
errors  in  the  account  as  set  out  in  the  de- 
cree. It  further  appears  from  documents 
quoted  herein  that  expenses  incurred  and 
fees  earned  by  Allen  &  Reed  were  parts  of 
the  consideration  for  the  interests  pur- 
chased, and  the  circumstances  are  such  that, 
upon  proper  evidence,  they  should  be  credit- 
ed with  these  items;  the  amounts,  as  to 
reasonableness,  to  be  determined  by  thr 
trial  court.  To  this  end  the  attorneys  will 
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be  permitted  to  make  the  necessary  proof, 
if  they  so  desire.     For  these  purposes  the 
judgment  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings. 
Reversed. 

•    Petition  for  rehearing  denied. 


NEW  HAMPSHIRE  SUPREME 
COURT. 

OLA  ANDERSON 

V. 

iETNA    LIFE    INSURANCE    COMPANY. 
(75  N.  H.  375,  74  AtL  1051.) 

Accident  insurance  —  alternatiTe  provi- 
sions —  weekly  Indemnity  and  special 
loss. 

1.  An  accident  insurance  company  cannot 
escape  liability  on  its  contract  for  weekly 
indemnity  during  a  certain  period,  for  to- 
tal disability  caused  by  an  accident  which, 
among  other  things,  results  in  loss  of  t 
limb,  because  provision  for  such  indem- 
nity is  made  subject  to  subsequent  pro- 
visions, one  of  which  is  that,  if  injury  re- 
sults in  loss  of  such  limb,  a  specified  sum 
less  than  the  claim  for  total  disability 
shall  be  paid,  whereupon  the  policy  shall 
be  surrendered;  and  another  of  which 
provides  that  in  no  event  will  cliini 
for  weekly  indemnity  be  valid,  if  a  valid 
claim  for  any  of  the  amounts  provided  for 
special  injuries  can  be  based  upon  the  same 
accident  and  resulting  injury, — at  least 
where,  among  the  provisions  for  special  al- 
lowances, is  one  to  the  effect  that,  if  the  in- 
juries result  in  total  disability,  the  iudcin 

Note.^In6iiranti€:  liability  for  indem- 
nity against  total  disability  which  re- 
mtlts  from  an  injury  for  which  nn 
independent  indemnity  is  provided. 

In  Hart  v.  National  Masonic  Acci.  Abso. 
105  Iowa,  717,  76  N.  W.  508,  it  was  held 
under  a  policy  insuring  against  loss  of  time 
and  providing  for  an  indemnity  for  the 
loss  of  a  foot,  that  the  weekly  indemnity,  as 
well  as  the  indemnity  for  the  loss  of  a  foot 
could  be  recovered,  though  resulting  from 
the  same  accident,  if  the  total  amount  re- 
covered did  not  exceed  the  limit  fixed  by  the 
terms  of  the  contract. 

In  Cunningham  v.  Union  Casualty  &  Sure- 
ty Co.  82  Mo.  App.  007,  a  recovery  was  al- 
lowed for  the  loss  of  sight,  as  provided  for 
in  the  contract  of  insurance,  though  the 
insured  had  already  been  paid  the  indom- 
nity  for  a  continued  disability  from  the 
same  accident,  and  had  released  the  in- 
surer from  all  claims  for  indemnity  re- 
sulting therefrom,  and  the  policy  itself 
provided  that  the  payment  for  the  loss  of 
sight  should  terminate  the  policy  and  dis- 
charge the  insurer.  J.  A.  C. 


1909. 


ANDERSON  v.  iETNA  L.  INS.  CO. 


731 


nity  sball  be  the  sum  per  week  named  on 
the  face  of  the  policy  for  a  certain  period, 
provided  the  disability  continue  so  long. 

Same  —  allowance  for  operations. 

2.  A  separate  allowance  may  be  made  for 
each  operation  necessitated  by  an  accident, 
which  is  mentioned  on  the  schedule  of  an 
accident  insurance  policy  which  provides 
that,  in  case  an  operation  is  necessitated  by 
any  accident,  a  sum  shall  be  paid  in  addi- 
tion to  the  indemnity  provided  for  by  the 
policy,  of  the  sum  indicated  for  such  op- 
eration in  the  schedule,  "provided  always 
that  not  more  than  one  amount  shall  be  pay- 
able for  one  or  more  operations  performed 
as  the  result  of  one  accident." 

Action  —  commencement  —  preparation 
of  writ. 

3.  A  suit  is  commenced  when  the  writ  is 
filled  out  with  the  intention  of  having  it 
•erved. 

(December  7,  1909.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Merrimack  Coun- 
ty, made  during  the  trial  of  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  an  accident  insurance  policy, 
which  resulted  in  verdicts  for  plaintiff. 
Overruled. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr.  Fred  C.  Demond,  with  Messrs. 
Streeter  &  Hollis  and  Edward  K.  Wood« 
worth,  for  defendant: 

The  plaintiff  is  precluded  by  the  express 
and  unmistakable  terms  of  the  policy  from 
recovering  weekly  indemnity  for  disability 
on  account  of  the  injuries  received  by  him  in 
this  accident. 

Employers'  Liability  Assur.  Corp.  v.  Mor- 
row, 74  C.  C.  A.  640,  143  Fed.  750. 

Messrs.  Martin  A  Howe,  for  plaintiff: 

When  the  words  of  a  policy  are,  without 
▼iolence,  susceptible  of  two  interpretations, 
that  which  will  sustain  the  claim  of  the 
insured  and  cover  his  loss  must,  in  prefer- 
ence, be  adopted. 

L'Engle  v.  Scottish  Union  &  Nat.  F.  Ins. 
Co.  48  Fla.  82,  67  L.R.A.  581,  37  So.  462, 
5  A.  &  E.  Ann.  Cas.  748;  Page,  Contr. 
§  1121;  Bickford  v.  ^tna  Ins.  Co.  101  Me. 
124,  63  Atl.  552,  8  A.  &  E.  Ann.  Cas.  92; 
Kratzenstein  v.  Western  Assur.  Co.  116  N. 
Y.  54,  5  L.R.A.  799,  22  N.  E.  221;  Lovelace 
▼.  Travelers*  Protective  Asso.  126  Mo.  104, 
30  L.R.A.  209,  47  Am.  St.  Rep.  638,  28  S. 
W.  877;  Duran  v.  Standard  Life  &  Acci. 
Ins.  Co.  63  Vt.  437,  13  L,R.A.  638,  25  Am. 
St.  Rep.  773,  22  Atl.  530;  Imperial  F.  Ins. 
Co.  ▼.  CoSs  County,  151  U.  S.  452,  455, 
38  L  ed.  231,  235,  14  Sup.  Ct.  Rep.  379; 
Cowle«  v.  Continental  L.  Ins.  Co.  63  N.  H. 
300:  Eddy  v.  Phoenix  Mut.  L.  Ins.  Co.  65 
N.  H.  27,  23  Am.  St.  Rep.  17,  18  Atl.  89; 
28  L.R.A.(N.S.) 


Thayer  v.  Standard  Life  &  Acci.  Ins.  Co. 
68  N.  H.  577,  41  Atl.  182;  Scales  v.  Ma- 
sonic Protective  Asso.  70  N.  H.  490,  48 
Atl.  1084;  Richards,  Ins.  3d  ed.  p.  537; 
Provident  Sav.  Life  Assur.  Soc.  ▼.  Cannon, 
103  ni.  App.  534;  1  May,  Ins.  4th  ed.  §  174; 
Jennings  v.  Brotherhood  Acci.  Co.  44  Colo. 
68,  18  L.R.A.(N.S.)  113,  130  Am.  St.  Rep. 
109,  96  Pac  982;  Dow  v.  Hope  Ins. 
Co.  1  Hall,  174;  Johnson  ▼.  Ha  thorn,  2 
Keyes,  484,  s.  o.  3  Keyes,  133,  2  Abb.  App. 
Dec.  468;  Webster  v.  Dwelling  House  Ins. 
Co.  53  Ohio  St.  558,  30  L.R.A.  719,  53  Am. 
St.  Rep.  658,  42  N.  E.  546;  Hoffman  v. 
.^tna  F.  Ins.  Co.  32  N.  Y.  405,  88  Am.  Dec. 
337;  Boon  v.  JEXnz,  Ins.  Co.  40  Conn.  575; 
Travelers'  Ins.  Co.  v.  Ebert,  20  Ky.  L.  Rep. 
1008,  47  S.  W.  865;  Lewis  v.  Brotherhood 
Acci.  Co.  194  Mass.  1,  17  L.R.A.(N.S.)  714, 
79  N.  E.  802. 

The  plaintiff  is  entitled  to  recover  both 
the  weekly  benefits  and  for  the  loss  of  his 
hand. 

Hart  V.  National  Masonic  Acci.  Asso.  105 
Iowa,  717,  75  N.  W.  508;  Cowles  v.  Conti- 
nental L.  Ins.  Co.  and  Eddy  v.  Phoenix 
Mut.  L.  Ins.  Co.  supra;  Cook  v.  Benefit 
League,  76  Minn.  382,  79  N.  W.  320. 

Parsons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  policy  upon  its  face  insures  against 
loss  of  life,  limbs,  sight,  or  time,  and  states 
that  the  principal  sum  insured  is  $5,000, 
and  that  the  weekly  indemnity  for  total 
disability  is  $25.  The  plaintiff  was  injured 
during  the  life  and  within  the  terms  of  the 
policy,  and  offered  evidence  from  which  the 
court  has  drawn  the  inference  that  he  was 
totally  disabled,  within  the  meaning  of  the 
policy,  because  of  the  results  of  the  injuries 
proved.  There  is  no  contention  that  the 
evidence  was  not  legally  sufficient  to  au- 
thorize the  finding  of  total  disability.  Why, 
then,  should  not  the  defendants  pay  the 
plaintiff  the  indemnity  for  total  disability 
promised  by  the  face  of  the  policy?  If  tho 
plaintiff's  total  disability  is  permanent,  as 
it  appears  to  be  conceded  it  will  be,  he 
would,  if  he  has  any  right  to  such  indemni- 
ty, be  entitled  to  weekly  indemnity  for  200 
weeks,  thus  exhausting  the  full  principal 
sum.  But  the  engagements  upon  the  face 
of  the  policy  are  made  "subject  to  the  con- 
ditions and  benefits  printed  on  the  follow- 
ing pages." 

The  defendants,  for  the  purpose  of  escap- 
ing their  apparent  liability  for  the  principal 
sum  insured,  contend  that  one  of  the  "ben- 
efits" to  which  the  plaintiff  is  entitled  is 
the  payment  to  him  of  one  fifth  the  princi- 
pal sum,  or  $1,000,  for  the  loss  of  his  left 
hand,  which  was  one  of  the  injuries  he  re- 
ceived, and  that  a  correct  construction  of 
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the  conditions  of  the  contract  releases  them, 
upon  payment  of  the  fixed  sum  for  the  dis- 
ability produced  by  this  injury,  from  their 
engagement  to  indemnify  the  plaintiff  for 
the  total  disability  actually  resulting  from 
the  injuries  he  received.  The  main  con- 
troversy, therefore,  is  whether  the  plaintiff 
can  recover  the  weekly  indemnity  of  $25, 
stipulated  in  the  policy,  for  the  total  dis- 
ability resulting  from  an  accident  occurring 
during  the  life  of  the  policy,  or  whether  his 
recovery  must  be  limited  to  the  fixed  sum 
which  the  policy  provided  should  be  paid 
for  the  removal  of  the  left  hand  at  or  above 
the  wrist.  The  plaintiff,  standing  on  his 
policy,  in  this  suit  is  necessarily  bound^  by 
its  provisions,  and  the  defendants  are  lia- 
ble only  in  accordance  with  the  terms  of 
the  contract.  Johnson  v.  Maryland  Cas- 
ualty Co.  73  N.  H.  259-261,  111  Am.  St. 
Rep.  609,  60  Atl.  1009,  and  cases  cited. 
This  does  not  mean  that  an  insured  who 
has  been  fraudulently  induced  to  enter  into 
an  unconscionable  contract,  or  deceitfully 
persuaded  to  accept  as  evidence  of  the  con- 
tract a  policy  which  misrepresents  it,  has 
no  remedy,  but  merely  that,  in  a  suit  on 
the  policy,  he  must  accept  the  contract 
proved  by  the  evidence  which  he  offers. 
The  only  question  therefore  is:  What  was 
the  contract? 

'''In  construing  insurance  policies,  courts 
are  governed  by  the  same  general  rules 
which  are  applicable  to  other  written  con- 
tracts. That  is  to  say,  it  is  the  duty  of  the 
court  to  adopt  that  construction  of  the  poli- 
cy which,  in  its  judgment,  shall  best  cor- 
respond with  the  intention  of  the  parties.' 
Stone  V.  Granite  State  F.  Ins.  Co.  69  N.  H. 
438,  45  Atl.  235.  The  intention  of  the 
parties,  so  found  from  competent  evidence, 
is  the  contract  the  court  in  each  case  is 
called  upon  to  enforce."  Johnson  v.  Mary- 
land Casualty  Co.  73  N.  H.  259,  262,  111 
Am.  St.  Rep.  609,  60  Atl.  1009.  The  evi- 
dence from  which  such  intention  is  to  be 
found  is  the  language  of  the  written  instru- 
ment, read  in  the  light  of  the  situation  and 
general  purpose  of  the  parties.  As  men  in 
general  do  not  enter  into  contracts  that  are 
absurd  or  frivolous,  or  understandingly  in- 
clude in  a  written  contract  stipulations 
tending  to  defeat  its  main  purpose,  the 
inconvenience,  hardship,  or  absurdity  of  one 
construction,  or  its  contradiction  of  the  gen- 
eral purpose  of  the  contract,  is  weighty- 
evidence  that  such  meaning  was  not  in- 
tended, when  the  language  is  open  to  a  con- 
struction which  is  neither  absurd  nor  frivol- 
ous, and  is  in  agreement  with  the  general 
purpose  of  the  parties.  Sanders  v.  Frank- 
fort Marine  &  Plate  Glass  Ins.  Co.  72  N. 
H.  485,  101  Am.  St.  Rep.  688,  57  Atl.  655; 
28  L.R.A.(N.S.) 


Kendall  v.  Green,  67  K.  H.  557,  562,  5tt, 
42  Atl.  178. 

"Insurance,  then,  is  a  contract  of  indem- 
nity," under  which  "satisfaction  is  to  be 
made  to  the  person  insured  for  loss  he  m&y 
have    sustained."      Cummings    ▼.   Cheshire 
County  M.  F.  Ins.  Co.  55  N.  H.  457^59. 
The  general  purpose  of  the  contract  under 
consideration   was   therefore   to  indemnify 
the  insured   for  loss  resulting  from  acci- 
dental personal  injury.     With  such  end  in 
view,  it  would  be  natural  to  expect  that 
the  greater  the  loss,  the  larger  would  be 
the  sum  payable  as  indemnity.    Such  aie 
the  main  provisions  of  the  contract.    For 
injuries  producing  a  partial  disability,  dis- 
abling the  insured  from  the  performance  of 
one  or  more  of  the  duties  of  his  occupation, 
payment  at  the  rate  of  $10  per  week  for 
twenty-six  weeks  is  stipulated.    For  a  total 
disability,   $25   per  week   is  agreed  to  be 
paid  during  the  continuance  of  such  dis- 
ability,   for    a   time   sufficient  to  exhaust 
the  policy.    The  limit,  therefore,  of  indem- 
nity provided  for  partial  disability,  is  $260, 
while   for  permanent   total   disability,  the 
full  face  of  the  policy,  or  $5,000,  is  payable. 
The  policy  also  prescribes  the  sums  pay- 
able for  certain  specified  results  following 
an  injury.    For  loss  of  life,  death  resulting 
within  ninety  days  of  the  injury,  the  loss 
of  both  hands  at  or  above  the  wrists,  both 
feet  at  or  above  the  ankles,  one  hand  and 
one  foot  at  those  places,  or  the  irrecorer- 
able   loss   of   the   sight  of  both  eyes,  the 
full  principal  sum  is  payable;  for  the  sim- 
ilar loss  of  the  right  hand,  or  of  either  leg 
at  or  above  the  knee,  one  half  the  principal 
sum   is  payable;    for  the   similar  remoral 
of  the  left  hand,  or  either  foot  at  or  abort 
the  ankle,  one  fifth  that  sum  is  payable; 
and  for  the  loss  of  one  eye,  one  eighth  is 
promised.    These  provisions  grade  the  pay- 
ment according  to  the  injury.     The  case* 
where   the  full  sum  is  payable  are  cases 
which  would  ordinarily  result  in  total  per- 
manent disability,  and  the  policy  provides 
for  the  payment  of  the  same  sum  whieb 
would  be  called  for  by  the  stipulation  as 
to  weekly  indemnity;   while  where  a  less 
sum  is  provided,  the  cases  are  of  a  disability 
not   permanently  total,  and  the  effect  of 
the  provisions  is  to  define  the  liability  of 
the    insurer    for   such    disabilities,   for  sH 
these  provisions  are  "in  lieu  of  weekly  in- 
demnity."   An  insured  who  is  immediately, 
continuously,    and    wholly    disabled   from 
prosecuting  any  and  every  kind  of  business 
pertaining  to  his  occupation  for  the  term 
of  200  weeks    (using  the   language  of  tiM 
policy  defining  a  permanent  total  disabili- 
ty)   has,  it  would  be  generally  considered, 
sulTered  a  more  serious  loss  than  one  vho 
has  mcrclv  lost  his  left  hand  at  the  wristf 
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and  one  who  suffers  suck  permanent  total 
disability,  resulting  from  otlier  injuries  in 
the  same  accident,  would  incontrovertibly 
suffer  greater  loss  if  the  removal  of  his  left 
hand  were  added  to  his  other  injuries. 

In  view  of  the  general  purpose  of  insur- 
ance— the  satisfaction  of  the  loss — and  the 
general  provisions  of  this  policy  which  have 
been  mentioned,  it  would  be  expected  that, 
for  the  greater  loss,  the  policy  would  in  all 
eases  provide  the  greater  recompense.     But 
the  defendants,  while  conceding  that  they 
vould  otherwise  be  liable  to  pay  the  plain- 
tiff weekly    indemnity    for   the   total   dis- 
ability resulting  to  him  from  the  injuries 
received,  contend  that,  because  he  had  the 
misfortune  to  lose  his  left  hand,  they  are 
only  liable  to  pay  one  fifth  the  amount  in- 
sured.   If  he  had  been  so  unfortunate  as 
to  lose  the  sight  of  one  eye,  the  same  con- 
tention would  reduce  their  liability  to  one 
eighth  the  principal  sum.     The  contention 
is  that  an  increase  in  the  plaintiff's   loss 
diminished  the  indemnity   (called  ''benefit" 
in  the  policy)   which  the  plaintiff  was  en- 
titled to  receive.     There  is  no  element  of 
insurance   in   such   a  contract.     Provisions 
in  the  policy  by  which  an  increase  in  in- 
jury should  diminish   the   indemnity   pay- 
able would  not  only  be  opposed  to  the  gen- 
eral purpose  of  the  contract  of  insurance, 
but  to  the   general   purpose   of   this    con- 
tract, as  evidenced  by  repeated  provisions 
contained  therein.    No  reason  is  suggested 
why  the  parties  should  have  made  such  an 
agreement.     The  only  ground  of  the  claim 
is  that  it  is  so  written  in  the  bond.     This 
requires  an  examination  of  the  portion  of 
the  policy   entitled   "conditions   and   bene- 
fits" which   are   contained  in   twenty- four 
numbered  paragraphs. 

The  first  paragraph,  as  to  which  no  ques- 
tion is  made,  prescribes  the  conditions  un- 
der which  the  policy  becomes  a  claim;  the 
ttcond  provides  for  the  payment  of  the 
full  principal  sum  in  case  of  death  within 
ninety  days  after  injury;  the  third  stipu- 
lates that  the  full  principal  sum  shall  be 
paid  if  the  injuries  result  in  loss  of  sight 
or  limbs  within  ninety  days;  and  by  the 
fourth,  one  half  the  principal  sum  is  to  be 
paid  for  certain  other  loss  of  limbs.  Par- 
^raph  5  is  the  particular  provision  in- 
volved, and  is  as  follows:  "If  such  injuries 
alone  result  within  ninety  days  in  loss  by 
removal  of  the  left  hand  at  or  above  the 
wrist,  or  either  foot  at  or  above  the  ankle, 
the  insured  shall  be  paid  one  fifth  the 
principal  sum  insured,  in  lieu  of  weekly  in- 
demnity as  herein  provided,  and  this  policy 
shall  thereupon  cease,  and  be  surrendered 
to  the  company;"  or  (6)  if  the  injuries 
result  in  the  same  time  in  the  irrecovernble 
loss  of  the  sight  of  one  eye,  one  eighth 
28  L.R.A.(N.S.) 


the  principal  sum  is  payable  in  the  same 
way;  or  (7)  if  such  injuries  result  in 
total  disability,  an  indemnity  of  $25  per 
week  is  provided  for  200  weeks,  if  total  dis- 
ability exists  during  that  period.  Para- 
graph 7  also  provides  for  a  weekly  indem- 
nity of  $10  for  a  partial  disability  for  a 
limited  period. 

There  is  nothing  in  these  provisions  as 
to  "benefits"  that  supports  the  defendants' 
contention.  It  is  to  be  observed  that  the 
prominent  idea  throughout  the  policy  is 
the  payment  of  weekly  indemnity.  Such 
is  the  promise  on  the  face  of  the  policy, 
and  the  fixed  payments  in  paragraphs  3 
to  6,  inclusive,  are  all  in  lieu  of  weekly 
indemnity,  to  which  the  parties  must  have 
understood  the  insured  would  otherwise  be 
entitled.  Hence  the  company  agreed  to 
pay,  and  the  insured  to  receive,  for  the 
losses  respectively  described  in  each  para- 
graph, the  sums  named,  in  place  of  the  week- 
ly indemnity  of  $25  or  $10  per  week,  to 
which  he  would  otherwise  be  entitled.  The 
provisions  are  each  in  the  alternative.  If 
the  plaintiff's  proof  shows  that  his  loss 
is  described  in  any  one  of  these  paragraphs, 
he  is  entitled  to  the  satisfaction  therein 
provided.  If  in  this  case  his  proof  had 
stopped  with  showing  that  the  injuries  had, 
within  ninety  days,  resulted  in  the  loss  by 
removal  of  his  left  hand  at  the  wrist,  he 
could  have  recovered  the  sum  named  in 
paragraph  6;  but  he  went  further,  and 
brought  his  case  within  the  alternative 
promise  contained  in  paragraph  7,  by  show- 
ing that  the  injuries  received  had  resulted, 
not  merely  in  the  loss  of  his  left  hand, 
provided  for  by  paragraph  5,  but  in  a  total 
disability.  The  total  disability  provided 
for  by  paragraph  7  is  a  separate  and  dis- 
tinct loss  from  the  loss  of  the  left  hand 
or  foot,  covered  by  paragraph  5,  as  that 
is  from  the  16ss  of  a  right  hand  or  a  leg, 
covered  by  paragraph  4,  and  equally  in- 
sured against. 

No  paragraph  is  found  in  the  policy  pre- 
scribing a  fixed  sum  to  be  paid  and  re- 
ceived in  lieu  of  weekly  indemnity  for  the 
loss  of  memory  and  ability  to  figure  con- 
tracts, loss  of  left  arm  and  thumb  and 
first  two  fingers  of  the  right  hand,  fracture 
of  nose  and  ribs,  and  scalding.  The  only 
complete  description  of  the  plaintiff's  loss 
is  found  in  paragraph  7,  describing  dis- 
ability for  which  weekly  indemnity  is  pay- 
able. The  plaintiff  is  therefore  entitled  to 
recover  the  weekly  indemnity  which  para- 
graph 7  provides,  unless  some  other  provi- 
sion of  the  contract  is  found  requiring  an 
insured,  who  suffers  any  loss  particularly 
described  in  paragraphs  3  to  6,  inclusive, 
to  waive  all  claim  for  compensation  for 
other   losses.     The  defendants   claim   such 
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provision  is  contained  in  paragraph  21^  the 
material  part  of  wliich  is  as  follows:  "In 
no  event  will  claim  for  weekly  indemnity 
be  valid,  if  a  valid  claim  for  any  of  the 
amounts  herein  provided  for  specified  in- 
juries can  be  based  upon  the  same  accident 
land  resulting  injuiies."  It  is,  of  course, 
true  that  an  insured  who,  as  a  result  of 
an  accident  within  the  terms  of  the  policy, 
Imd  irrecoverably  lost  the  use  of  his  limbs 
and  the  sight  of  one  eye,  might  waive 
all  claim  for  the  serious  results  of  his  in- 
jury, and  maintain  a  valid  claim  for  the 
amount  provided  for  the  loss  of  an  eye,  as 
the  plaintiff  might,  as  has  been  suggested, 
have  in  this  case  confined  his  evidence  to 
the  loss  of  his  arm.  In  the  same  way  one 
who  had  suffered  the  loss  of  the  left  hand 
and  foot,  for  which  he  would  be  entitled 
to  the  principal  sum  under  paragraph  3, 
might  waive  the  loss  of  his  foot,  and,  prov- 
ing only  the  loss  of  his  left  hand,  estab- 
lish a  valid  claim  under  paragraph  5.  ,  It 
would  be  as  logical  to  claim  in  such  case 
that  because,  upon  payment  of  one  fifth 
of  the  total  sum  for  the  loss  of  a  left 
hand,' the  defendants  are  entitled  to  have 
the  policy  surrendered  to  them  under  para- 
graph 6,  therefore  they  are  under  no  obli- 
gation to  pay  the  principal  sum  promised 
for  the  loss  sustained  under  paragraph  3, 
as  it  is  to  claim  in  this  case  that,  upon 
like  payment,  no  obligation  exists  for  sat- 
isfaction of  the  loss  specified  in  paragraph 
7.  It  is  not  probable  that  paragrapli  21 
was -intended  to  release  the  defendants  from 
the  liability  of  paragraph  7  for  the  injuries 
there  specified.  Such  result  can  be  reached 
only  by  construing  tlie  provision  as  re- 
quiring the  plaintiff  to  limit  his  proof  to 
a  portion  of  his  loss;  for  in  this  way  only 
can  his  injury  be  brought  within  the  list  of 
specified  injuries  for  which  a  definite 
amount  is  fixed.  Such  an  interpretation 
produces  a  result  so  foreinrn  to  the  general 
purpose  of  insurance,  and  the  repeated  prior 
provisions  of  the  contract  in  suit,  that  it 
is  not  probable  the  parties,  in  entering 
into  the  contract,  attached  such  meaning 
to  the  languncje.  Neither  does  such  mean- 
ing attend  the  literal  construction  of  tlie 
language;  for,  while  a  valid  claim  could  be 
made  for  an  amount  provided  for  a  specified 
injury  which  was  one  of  the  results  of  the 
accident,  the  policy,  as  has  already  been 
seen,  docs  not  declare  that  any  particular 
sum  should  be  a  satisfaction  of  all  the  loss 
from  the  injuries  in  this  case.  Consequent- 
ly, no  valid  claim  for  a  particular  amount 
as  compensation  for  the  plaintiff's  entire 
loss  can  be  made,  and  the  paragraph  re- 
lied upon  has  no  bearing  in  the  case.  Its 
manifest  purpose  is  plainly  to  make  clear 
that  when  an  insured's  loss  is  covered  by 
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paragraphs  3  to  6,  he  could  recover  ooly 
the  amounts  named  therein.  It  cannot  be 
construed  as  excusing  the  defendants  from 
liability  for  losses  not  described  in  those 
paragraphs,  without  disregarding  the  pur- 
pose of  the  parties  and  the  plain  meaning 
of  the  language  which  they  have  used  to 
express  that  purpose. 

Paragraph  10  of  the  policy  is:  If  such 
injuries  shall  necessitate  a  surgical  oper- 
ation within  ninety  days  from  the  dite 
thereof,  the  insured  shall  be  paid,  in  addi- 
tion to  the  indemnity  herein  provided,  the 
sum  indicated  for  such  operation  in  the 
schedule  hereinafter  contained,  provided  al- 
ways that  not  more  than  one  amount  shall 
be  payable  for  one  or  more  operations  per- 
formed as  the  result  of  one  accident"  The 
defendants  contend  that,  under  this  pan- 
graph,  they  agreed  to  pay  only  one  of  the 
sums  named  in  the  schedule  for  the  differ- 
ent operations;  or,  in  other  words,  for  only 
one,  if  several  of  the  different  operations 
enumerated  should  be  necessary  as  the  re 
suit  of  one  accident.  If  such  had  been  the 
defendants'  purpose  in  drafting  the  policy, 
they  could  have  essily  provided  that  pay- 
ment should  be  made  for  only  one  opera- 
tion following  an  accident;  but  the  para- 
graph  distinctly  recognizes  their  liability 
for  "one  or  more"  operations,  and  provides 
not  that  they  shall  pay  for  only  one  oper- 
ation, but  only  one  amount  for  one  or  more 
operations.  The  schedule  attached  to  the 
policy  contains  a  long  list  of  amounts  pay- 
able for  different  operations.  The  amounts 
vary  according  to  the  nature  of  the  oper- 
ation; and,  if  payment  for  only  one  oper- 
ation was  intended  to  be  promised  when 
several  were  necessary,  it  is  probable  some 
method  would  have  been  provided  by  which 
to  determine  which  one  of  the  different 
amounts  should  be  paid.  If  the  defendants 
are  liable  for  only  one,  the  policy  contains 
nothing  which  makes  them  liable  to  pay  for 
the  amputation  of  the  arm,  rather  than  for 
the  reduction  of  tlie  firactiire  of  the  nose  or 
ribs.  Which  operation  should  be  paid  for 
could  be  determined  only  by  invoking  an 
arbitrary  rule  against  one  of  the  parties. 
But  it  is  common  knowledge  that  a  surgical 
operation  is  not  always  successful  in  the 
first  instance  and  may  have  to  be  repeated. 
In  this  case  there  is  reference  to  reampu- 
tation  of  crushed  limbs.  For  amputation 
of  the  arm  the  defendants  promised  to  pay 
$50.  They  protected  themselves  by  para- 
graph 10  from  the  payment  of  a  second 
amount  for  reamputation.  Similarly,  they 
are  liable  to  pay  only  once  for  the  reduction 
of  the  fracture  of  the  nose  and  ribs  and 
for  the  amputation  of  the  fingers.  That 
is  all  that  has  been  found  against  them. 
There  is  no  error  in  the  verdict.    The  de- 
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fendanU'  refusal  to  pay  on  other  grounds 
was  a  waiver  of  any  defects  in  the  proof 
of  loss.  Seely  ▼.  Manhattan  L.  Ins.  Ck). 
72  N.  H.  49,  54,  65  Atl.  425.  The  detailed 
statement  of  the  injuries  in  the  certifi- 
cate of  the  attending  physician  accompany- 
ing the  proof  was  notice  to  persons  of  ordi- 
nary  intelligence  of  the  necessity  of  sur- 
gical attention,  even  without  the  distinct 
reference  to  reamputation. 

Whether  the  suit  was  commenced  within 
one  year  after  the  accident,  or  within  six 
months  of  the  proof  of  loss,  depended  upon 
whether  that  was  done  which  the  law  deems 
essential  to  the  commencement  of  the  suit. 
Under  our  practice,  a  suit  is  commenced 
when  the  writ  is  filled  out  with  the  inten- 
tion of  having  it  served.  Buswell  v.  Bah- 
hitt,  65  N.  H.  168,  169,  18  Atl.  748;  So- 
ciety for  Propagating  the  Gospel  v.  Whit- 
comb,  2  N.  H.  229,  230.  There  was  evidence 
that  this  was  done  within  the  time  limited. 
The  fact  that  the  writ  was  not  served 
or  delivered  to  the  sheriff  for  service  until 
afterward  i«  evidence  on  the  question  when, 
and  the  purpose  with  which,  the  writ  was 
filled  out,  but  it  is  not  conclusive.  The 
verdict  for  the  plaintiff  involves  a  find- 
ing that  the  writ  was  made,  when  it  was 
made,  with  the  intention  of  having  it 
Rened,  from  which  it  follows  thnt  the  suit 
was  commenced  on  the  date  of  the  writ. 

Exceptions  overruled. 

All  concur. 


WASTTINGTON  SUPREMS:  COURT, 

SHAW   &   HODGINS,   Respts., 

V. 

CITY  OF  SNOTTOMISH  et  aL 
and   , 
C.  W.  WALDRON,  Appt. 

(55  Wash.  271,  104  Pac.  272.) 

Tax  — special  assessment  —  limitation 
of  action. 

1.  Owners  of  property  against  which  a 
special  asf^ssment  for  local  improvements  is 
directed  to  he  made  hy  the  court  after  an 
attempted  levy  has  been  set  aside  cannot 
avoid  lifib'lity  thereon  on  the  ground  that 
the  limitation  period  has  run  since  the  first 
asBessmmt  became  delinquent,  if  it  has  not 
run  since  the  court  ordered  tlie  new  assess- 
ment. 

Monldpality  —  sapplies  —  official  inter- 
est—validity. 

2.  Tlie  entire  claim  of  a  contractor  for 
Work  which  he  has  performed  for  a  munici- 
pality is  not  defeated  by  the  fact  that  he 
purchased  some  of  his  supplies  from  the 
Jn^yor,  where  the  statute  provides  that  any 
U  L.RA.(N.S.) 


claim  for  materials  furnished  in  which  that 
oflicer  is  interested  shall  be  void. 

(Fullerton,  J.,  dissents.) 
(October  II,  1909.) 

APPEAL  by  defendant  Waldron  from  a 
judgment  of  the  Superior  Court  for 
Snohomish  County  in  plaintiffs'  favor  in  an 
action  brought  to  restrain  the  City  of  Sno- 
homish and  its  officers  from  collecting  cer- 
tain special  assessments  for  improvements 
and  from  paying  certain  warrants  held  by 
defendant  Waldron.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kerr  A  McCord,  Frank  D. 
Nnsli,  and  Merrick  &  Mills,  for  appellant: 

The  reassessment  is  not  barred  by  the 
statute  of  limitations. 


Note. ^Effect  of  running  of  limitation 
since  original  assesetnent  for  local 
improvement  upon  a  reassenament  or- 
tiered  because  of  invalidity  of  origin 
nal. 

In  Murray  v.  Chicago,  176  111.  340,  61 
N.  E.  654,  the  court  said  in  effect  that  even 
if  the  general  statute  of  limitations  applied 
to  assessments,  the  running  thereof  was  in- 
terrupted by  the  setting  aside  of  the  orig- 
inal assessment,  and  that  the  right  to  make 
a  new  assessment  would  not  have  been 
barred  until  the  lapse  of  the  statutory  peri- 
od of  limitation  which  commenced  to  run 
upon  vacation  of  the  original  assessment. 

The  Washington  court  said  in  Lewis  v. 
Seattle,  28  Wash.  639,  69  Pac.  393,  that  no 
statute  limited  the  time  for  making  a  rens- 
sesament  after  the  original  assessment  had 
l)cen  declared  void.  Nevertheless  it  was  hold 
in  Frye  v.  Mt.  Venion,  42  Wash.  208,  84 
Pac.  804,  that  where  the  statutory  period  for 
tite  enforcement  of  an  assessment  had 
elapsed  since  the  original  was  declared  void, 
the  right  to  make  a  new  as.sessment  was 
barred,  as  was  the  right  of  a  holder  of  war- 
rants to  compel  a  reassessment  by  manda- 
mus. Language  employed  in  this  case  is 
quoted  in  Shaw  v.  Snohomlsii.  Likewise 
denying  the  right  of  the  municipality  to 
make  a  reaftsossment  after  the  statutory 
period  has  elapsed  since  the  vacation  of  the 
original  assosanient  is  Olvmpia  v.  Knox,  49 
Wash.  637,  95  Pac.  lOOO"; 

The  Washington  court  also  holds  that  the 
statute  limiting  the  riglit  to  enforce  the 
assessment  does  not  commence  to  run  un- 
til the  reassessment,  where  the  original  as- 
sessment has  been  set  aside.  Bowman  v.  Col- 
fax, 17  Wash.  344,  49  Pac.  651 ;  Fogg  v.  llo- 
quiam,  23  Wash.  340,  63  Pac.  234.  A  simi- 
lar result  was  reached  in  the  analogous  case 
of  state  ex  rel.  Heman  v.  Ballard,  16  Wnsli. 
418,  47  Pac.  970,  where  it  was  held  that  the 
statute  of  limitations  did  not  begin  to  run 
against  actions  on  improvement  warrants 
of  a  town  illesrally  incorporated  until  the 
subsequent  legislative  validation  of  its  in- 
corporation and  prior  contracts. 

L.  A.  W. 
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Espy  Estate  Co.  ▼.  Pacific  County,  40 
Wash.  67,  82  Pac.  129;  State  ex  rel.  Ames 
V.  Lewis  County,  45  Wash.  423,  88  Pac. 
760;  Fogg  V.  Hoquiam,  23  Wash.  340,  63 
Pac.  234;  Potter  ▼.  New  Whatcom,  20 
Wash.  589.  72  Am.  St.  Rep.  135,  56  Pac. 
394;  New  York  Security  &  Trust  Co.  v. 
Tacoma,  30  Wash.  661,  71  Pac.  194;  Bow- 
man V.  Colfax,  17  Wash.  344,  49  Pac.  551 ; 
New  Whatcom  v.  Bellingham  Bay  Improv. 
Co.  16  Wash.  131,  47  Pac.  236;  Tumwater 
V.  Pix,  18  Wash.  153,  51  Pac.  353;  North- 
western &  P.  Hypotheek  Bank  v.  Spokane, 
18  Wash.  456,  51  Pac.  1070;  Heath  v.  Mc- 
Crea,  20  Wash.  342,  55  Pac.  432;  Annie 
Wright  Seminary  v.  Tacoma,  23  Wash.  109, 
62  Pac.  444 ;  McNamee  v.  Tacoma,  24  Wasli. 
591,  64  Pac.  791;  Alexander  v.  Tacoma,  35 
Wash.  366,  77  Pac.  686;  Barlow  v.  Tacoma, 
12  Wash.  32,  40  Pac.  382;  Wingate  v.  Ta- 
coma, 13  Wash.  603,  43  Pac.  874;  Seattle 
V.  Hill,  23  Wash.  92,  62  Pac.  446;  Aberdeen 
V.  Lucas,  37  Wash.  190,  79  Pac.  632;  Ren- 
ard  V.  Spokane,  48  Wash.  345,  93  Pac.  517; 
Denver  v.  Dumars,  33  Colo.  94,  80  Pac.  114. 

Messrs.  Brownell  &  Coleman  and  Rob- 
ert McMurehie,  for  respondents: 

The  right  to  make  a  reassessment  was 
barred. 

Frye  v.  Mt.  Vernon,  42  Wash.  272,  84 
Pac.  864;  Olympia  v.  Kiiox,  49  Wash.  537, 
95  Pac.  1090;  Wilson  v.  Aberdeen,  19  Wash. 
90,  52  Pac.  524;  Spokane  v.  Stevens,  12 
Wash.  067,  42  Pac.  123, 

Defendant  Waldron's  warrants  are  void 
for  the  reason  that  the  street  contractor,  in 
violation  of  the  positive  terms  of  the  stat- 
ute, purchased  the  material  used  in  the 
street  improvement  from  the  mayor  of  the 
city. 

Northport  ▼,  Northport  Townsite  Co.  27 
Wash.  543,  68  Pac.  204;  Miller  v.  Sullivan, 
32  Wash.  115,  72  Pac.  1022;  Note  to  Bay 
v.  Davidson,  9  L.R.A.(N.S.)   1014. 

Chad  wick,  J.,  delivered  the  opinion  of 
the  court: 

In  the  year  1890  the  city  of  Snohomish 
adopted  ordinances  creating  improvement 
districts,  made  improvements,  and  issued 
warrants  to  cover  the  cost.  In  1891  a 
special  assessment  was  made  upon  the  lands 
abutting  on  the  streets  which  had  been  im- 
proved. In  1894  this  assessment  was  ad- 
judged by  the  court  to  be  void,  whereupon 
the  city  made  another  assessment  which 
was  also  declared  to  be  void.  Tliereaftcr, 
and  from  time  to  time,  appellant,  Wald- 
ron,  who  was  the  holder  of  most  of  the  war- 
rants, urged  and  demanded  of  the  city  coun- 
cil that  tliey  make  a  reassessment  upon  the 
property  benefited.  This  might  have  been 
done  under  the  act  of  1805,  chap.  79,  p. 
142,  but  no  action  was  ever  taken  by  the 
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city  authorities.  In  1901  Waldron  insti- 
tuted a  proceeding  in  the  superior  court  for 
Snohomish  county  against  the  mayor  aod 
councilmen  of  the  city  of  Snohomish  to  com- 
pel a  reassessment.  This  proceeding  was 
defended  by  the  city,  and,  being  brouglit  on 
for  trial  in  1902,  was  taken  under  advise- 
ment  by  the  court,  who  so  held  it  until  the 
7th  day  of  January,  1005,  when  he  issued 
a  writ  of  mandate  compelling  the  city  to 
proceed  with  the  assessment  as  prayed  for 
in  the  petition.  Upon  appeal  (Waldron  r. 
Snohomish,  41  Wash.  500,  83  Pac  1106) 
this  judgment  was  affirmed,  and  a  reassess- 
ment was  thereafter  m.adc  by  the  city.  Aft- 
er due  notice  given,  this  assessment  was 
confirmed  by  the  council  early  in  the  rear 
1907.  Thereafter  respondents  and  several 
others  brought  actions  to  restrain  the  cUj 
from  proceeding  further,  or  in  any  manner 
undertaking  to  collect  any  part  of  the  as- 
sessments,  and  from  paying  any  of  the  war- 
rants held  by  appellant,  Waldron.  A  demur- 
rer to  the  complaint  being  overruled,  de- 
fendants answered,  defendant  Waldron  set- 
ting up  as  an  affirmative  defense. the  mat- 
ters to  which  we  have  briefly  referred  and 
to  all  of  which  a  demurrer  was  sustained. 
Certain  facts  were  stipulated,  after  which 
the  court  rendered  judgment  in  favor  of 
the  plaintiffs,  and  defendant  Waldron  has 
appealed. 

Thefe  seem  to  be  two  grounds  upon  which 
respondents  rest  their  case:  (1)  That  the 
right  to  levy  and  collect  this  special  assess- 
ment is  barred  by  the  statute  of  limita- 
tions; (2)  that  the  original  contract  is  void 
in  that  the  then  mayor  of  the  city  did  in 
violation  of  the  statute  (Ballinger's  inna 
Codes  &  Statutes,  §  968  [Pierce's  Code.  § 
3510])  contract  with  and  furnish  the  orig- 
inal contractors  with  materials  and  sup- 
plies to  be  used  in  the  prosecution  of  the 
work.  The  record  indicates  that  the  first 
is  the  only  ground  considered  by  the  trial 
court  This  court  has  held  that  special  as- 
sessments are  not  charges  against  the  gen- 
eral funds  of  the  city.  State  ex  rel.  Ameri- 
can Freehold-Land  Mortg.  Co.  v.  Tanner, 
45  Wash.  348,  88  Pac.  321,  where  the  au- 
thorities are  collected  and  discussed;  and 
also  Dean  v.  Walla  Walla,  48  Wash.  76, 
92  Pac.  895;  Soule  v.  Ocosta,  49  Wasli.  518. 
95  Pac.  1083;  Jurey  v.  Seattle.  60  Wash. 
272,  97  Pac.  107.  Therefore,  if  the  land- 
owner can  plead  the  statute,  this  action 
cannot  be  maintained  under  the  authoritv 
of  Frye  v.  Mt.  Vernon,  42  Wash.  272,  84 
Pac.  864,  and  Olympia  v.  Knox,  49  Wash. 
537,  95  Pac.  1090.  The  exact  date  upon 
which  the  original  assessment  became  delin- 
quent is  not  made  certain  in  the  record,  bnt 
it  is  admitted  that  it  was  in  the  year  1891; 
and,  inasmuch  as  the  defense  of  the  statute 
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was  not  set  up  in  the  case  of  Waldron  v. 
Snohomish,  we  must  assume  that  appethiiit 
Waldron  instituted  that  action  within  the 
ten-year  period  of  limitations,  as  provided 
in  the  act  of  1895.  At  any  rate,  under  tlie 
decision  of  this  court  rendered  in  that  case, 
a  peremptory  writ  issued  to  compel  the  re- 
assessment which  respondents  now  seeic  to 
defeat 

The  remaining  question  then  is:  Was 
the  statute  of  limitations  arrested  while  ap- 
pellant, Waldron,  pursued  his  reme(ly 
against  the  city?  It  must  be  borne  in  mind 
that  Waldron  had  no  remedy  against  the 
property  owners,  and  the  city  no  direct  in- 
terest in  the  result  of  the  litigation.  Wal- 
dron brought  his  action  against  the  only 
party  chargeable  in  the  first  instance,  lie 
pursued  the  only  remedy  he  had,  and  the 
defense  made  by  the  city  was  for  the  benefit 
of  the  property  ow^ners.  Had  the  city  won, 
they  would  have  had  the  benefit  of  the  im- 
provement with  the  property  discharged  of 
all  liens.  It  lost,  and  they  are  bound  by 
the  judgment,  and  precluded  from  asserting 
any  defense  that  might  Imve  been  made  in 
the  principal  action.  An  action  begun  with- 
in the  period  of  limitation  to  compel  an  as- 
sessment is  equivalent  in  law  to  a  valid  as- 
sessment. 

In  the  cases  relied  on  by  respondents,  no 
legal  assessment  was  made  within  ten  years 
after  the  work  was  done  or  the  assessment 
became  delinquent  on  the  first  attempted 
levy.  In  Frye  v.  Mt.  Vernon,  the  court 
said:  "It  will  thus  appear  that  on  Decem- 
ber 22,  1904,  when  respondent,  as  relator 
herein,  filed  his  original  affidavit  asking  a 
vrit  of  mandamus,  a  period  of  over  thirteen 
years  had  expired  since  the  original  assess- 
ment now  claimed  to  be  invalid  had  become 
delinquent.  .  .  .  No  question  can  arise 
but  that  a  period  of  more  than  ten  years 
has  expired,  not  only  since  the  original  pre- 
tended assessment  became  delinquent,  but 
Also  since,  as  claimed  by  respondent,  it  was 
adjudged  to  be  void.  .  .  .  Assume  that 
the  town  council  of  Mt.  Vernon  should,  of 
its  own  motion,  make  a  reassessment  to  pay 
these  warrants,  the  original  assessment  hav- 
ing been  delinquent  for  more  than  ten  years, 
would  it  be  contended  that  the  owners  of 
property  assessed  could  not  plead  the  stat- 
ute of  limitations  when  the  municipality  en- 
deavored to  enforce  its  lien?  To  say  they 
could  not  plead  the  statute  would  be  to  hold 
that  the  council  could  delay  making  a  reas- 
sessment for  any  indefinite  period  of  time, 
and  yet  Jiold  that,  whenever  any  council  at 
a  later  date  might  perchance  be  seized  with 
an  inclination    or  desire    to    reassess,    they 


ar  the  lapse  of  ten  years,  the  council  could 
not  make  a  valid  reassessment  of  its  own 
motion,  it  will  not  be  required  to  do  so  by 
a  peremptory  writ  of  mandate."  The  neces- 
sary implication  from  this  language  is  that, 
if  the  action  had  been  instituted  by  Frxe 
within  the  ten-year  period  of  limitation,  the 
decision  in  that  case  would  have  been  dif- 
ferent, and  the  city  would  have  been  com- 
pelled to  levy  an  assessment  to  pay  tiic  im- 
provement warrants.  The  logical  sequence 
of  this  reasoning  is  that,  if  it  be  lawful  to 
compel  the  city  to  levy  an  assessment,  tlie 
courts  will  not  restrain  the  collection  of  the 
tax.  The  remedy  to  which  the  court  hns 
said  appellant  is  entitled  is  not  so  mucit 
the  levy  of  the  assessment  as  its  collection; 
and  tlie  rights  and  liabilities  of  all  parties, 
including  the  property  owner,  who  was  in 
law  the  party  charged  in  the  mandamus 
proceeding,  although  prosecuted  against  the 
city,  related  back  to  and  are  fixed  as  of  tlie 
time  the  action  was  begun.  The  mnndaiunn 
proceeding  having  been  begun  witliin  the 
period  of  limitation,  the  property  owner 
must  be  held  to  be  bound  by  the  acts  and 
defenses  made  by  the  city  council.  Other- 
wise appellant  would  be  without  remedy 
We  concede  the  rule  to  be  otherwise  where 
the  warrant  holder  allows  the  full  limit  of 
the  statute  to  run  before  beginning  an  ac- 
tion to  compel  a  valid  assessment.  Upon 
this  principle  this  case  is  to  be  distin- 
guished from  the  late  case  of  State  ex  rel. 
Seymour  v.  Slater,  63  Wash.  008,  102  Pac. 
651. 

The  following  facts  were  stipulated,  ond, 
although  probably  not  passed  upon  by  the 
trial  judge,  are  before  us  for  legal  construc- 
tion :  "It  is  stipulated  that  the  books  of 
Blackman  Bros,  show  that  between  October 
31,  1890,  and  December  31,  1890,  Joseph 
Flasket t,  the  contractor,  purchased  from 
Blackman  Bros,  three  bills  of  lumber  ag- 
gregating two  thousand  eiglity-eiglit  dol- 
lars and  ninety  cents  ($2,088.00),  and  that 
said  books  show  that  from  January  8  to 
June  12,  1891,  Blackman  Bros,  credited 
Plaskett's  accounts  with  the  sum  of  eigh- 
teen hundred  and  fifty-two  ($1,852)  dol- 
lars, which  Mr.  Blackman  states  was  paid 
out  by  Plaskett  to  the  men  employed  in  his 
mill  on  their  wage  account  upon  the  order 
of  Blackman  Bros.,  and  that  Mr.  Blackninn 
will  also  testifv  that  this  lumber  wos  sold 
by  his  firm  in  the  ordinary  course  of  busi- 
ness. It  is  stipulated  that  the  contractor, 
Mr.  Plaskett,  purchased  lumber  from  other 
mills  for  said  contract  to  the  extent  of  nt 
least  ten  thousand  dollars  ($10,000),  and 
that,  in  purchasing  the  lumber  from  Blnck- 


could  and  would  be  permitted  to  do  so,  man  Bros.,  he  acted  in  good  faith,  in  the 
without  regard  to  lapse  of  time.  We  do  not  I  ordinary  course  of  his  business.  It  is  ad- 
think  this  could  be  permitted.  But  if,  aft-  mitted  that  Mr.  Plaskett  will  testify  that 
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he  purchased  this  timber  in  the  ordinary 
course  of  his  business,  and  that  lie  had  no 
agreement  with  Blackman  Bros.,  or  the 
major  as  a  member  of  the  firm  of  Blackman 
Bros.,  for  a  share  of  any  of  the  profits  that 
might  inure  to  him  in  the  projsecution  of 
his  contract  with  the  city  for  these  improve- 
ments, and  that  both  Mr.  Blackman  and 
Mr.  Plaskett  will  testify  that  the  contract 
for  the  sale  of  tlie  lumber  above  referred  to 
was  entered  into  subsequent  to  tlie  time  the 
contract  for  the  improvement  tierein  re- 
ferred to  had  been  let  to  Mr.  Plaskett  by 
the  city  of  Snohomish,  and  that  there  was 
no  understanding  of  any  character  whatso- 
ever had  at  or  prior  to  the  time  said  con- 
tract was  let  that  the  firm  of  BInckman 
Bros,  were  to  furnish  any  part  of  the  lum- 
ber to  be  used  in  connection  therewith. 
*That  the  said  H.  Blackman  was  at  all  of 
said  times  a  member  of  a  firm  known  as 
Blackman  Bros.,  and  owned  a  large  and 
substantial  interest  in  the  business  of  said 
firm.  That  the  said  firm  entered  into  a 
contract  with  the  said  J.  H.  Plaskett,  the 
contractor  for  said  work,  whereby  the  said 
Blackman  Bros,  agreed  to  furnish  all  the 
lumber  required  for  the  planking  of  said 
street  and  the  construction  of  the  sidewalks 
on  each  side  thereof,  and  agreed  to  accept 
in  payment  for  said  lumber  warrants  there- 
after to  be  issued  by  the  said  defendant, 
city  of  Snohomish,  to  the  said  contractor 
for  said  work.  That  large  quantities  of 
lumber  were  used  in  planking  said  streets 
and  constructing  sidewalks  and  curbing 
thereon.  That  the  said  Blackman  Bros,  fur- 
nished all  the  lumber  therefor  pursuant  to 
said  agreement,  and  received  from  said  con- 
tractor in  payment  therefor  warrants  is- 
sued by  said  city  to  said  contractor  for  said 
work.'"  The  record  shows  that  H.  BInck- 
man was  the  mayor  of  Snohomish  at  that 
time.  The  case  of  Northport  v.  North  port 
Townsite  Co.,  27  Wash.  543,  08  Pac.  204, 
is  relied  on  by  respondents  to  defeat  a  re- 
covery. The  concrete  question  presented  is 
whether  the  whole  claim  of  an  independent 
contractor  can  be  avoided  because,  in  the 
execution  of  his  contract,  he  has  bouglit 
necessary  supplies  or  materials  from  a 
member  of  the  city  council  or  the  mayor. 
Although  the  construction  put  upon  the 
Northport  Case  by  respondents  may  seem 
warranted,  yet  we  cannot  think  that  it  was 
ever  the  intention  of  the  court  to  hold  tliat 
a  dealing  on  the  part  of  the  contractor  with 
a  city  officer  would  do  more  tlian  avoid  a 
contract  pro  tanto.  Section  9G8,  Ballinger's 
Anno.  Codes  &  Statutes  (P.  C,  §  3510), 
among  other  things  provides:  '*And  any 
claim  for  compensation  for  work  done,  or 
supplies  or  materials  furnished,  in  which 
any  such  officer  is  interested,  shall  be  void, 
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and  if  audited  and  allowed,  shall  not  be 
paid  by  the  treasurer.*'  It  also  proTides 
for  removal  from  office  and  for  punishment 
in  case  of  wilful  violation.  The  statute  i» 
aimed  at  the  officer,  and  intended  to  pre- 
vent a  recovery  on  his  part  or  to  the  ex- 
tent of  his  interest  when  the  claim  is  as- 
serted by  another.  This  object  is  attained 
when  the  amount  of  his  interest  is  deter- 
mined and  rejected.  Out  of  the  whole 
amount  due  on  the  original  contract  tbe 
value  of  the  material  furnished  and  in 
which  the  mayor  had  an  interest  was  in- 
considerable. The  record  shows  that  an  ap- 
peal is  pending  from  the  order  of  assess- 
ment. The  correctness  of  the  amount  of 
the  assessment  is  made  a  proper  subject  for 
the  determination  of  the  superior  court 
upon  such  appeal,  and  we  doubt  not  tbat 
the  court  will  reject  the  warrants  bo  un- 
lawfully issued,  as  well  as  consider  otber 
irregularities,  and  give  judgment  accord- 
ingly.. 

This  cause  will  be  reversed,  and  remanded 
for  further  proceedings  in  accordance  with 
this  opinion. 

Riidkin,  Ch.  J.,  and  Morris  and  Gose, 
J  J.,  concur. 

Fttllerton,  J.,  dissenting: 

I  am  unable  to  distinguish  this  case 
from  that  of  State  ex  rel.  Seymour  v. 
Slater,  cited  in  the  majority  opinion,  and 
on  the  authority  of  that  case  I  think  this 
one  should  be  affirmed. 

Petition  for  rehearing  denied. 
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HENRY  F.  HARTENBOWER  et  al. 

v. 

ELIZA  UDEN  et  al.,  Appts. 

{242  111.  434,  90  N.  E.  298.) 

Statute  of  frauds  ^—  contract  by  coten- 
ant  —  authorization  In  writing. 

1.  A  written  contract  or  memorandum  of 
sale  is  necessary  to  enforce  against  one  ten- 
ant in  common  a  contract  for  sale  of  real  e< 
tate  negotiated  by  his  cotenant,  although 
he  authorizes  the  latter  in  writing  to  make 
the  sale. 

Note,  —  Written  authority  to  agent  to 
contract  for  sale  of  property  an  dif- 
pensing  tcith  necessity  that  contract 
of  sale  itself  he  in  writing. 

The  conclusion  reached  in  the  above  de- 
cision that  written  authority  to  an  a^nt 
to  sell  property  is  insufficient  to  dispeii?? 
with    the    requirement    of    the   statute  of 
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Same  —  memoranclaiii  —  sufficiency  — 
draft  of  deed. 

2.  Neither  a  draft  of  a  deed  nor  a  writ- 
ten notice  to  execute  the  same  is  sufficient 
to  satisfy  the  requirements  of  the  statute  of 
frauds  as  to  a  memorandum  of  the  sale  of 
real  estate,  where  they  do  not  contain  the 
terms  of  sale. 

Contract    —    cotenants    —    compliance 
with  authority. 

3.  A  contract  by  one  cotcnant  to  sell  the 
real  estate  belonging  to  both  is  not  binding 
on  the  other  where  it  does  not  comply  with 
the  terms  of  the  written  authority  conferred 
upon  him. 

(December  22,  1909.) 

A  PPEAL  by  defendants  from  a  decree  of 
JjL  the  Circuit  Court  for  La  Salle  County 
in  complainants'  favor  in  a  suit  to  compel 
specific  performance  of  an  alleged  contract 
for  the  sale  of  certain  lands.    Reversed. 

Statement  by  Dunn,  J.: 

William  Patterson  died  intestate  owning 
certain  real  estate  in  La  Salle  county,  and 
on  October  16,  1908,  his  heirs  executed  the 
following  writing: 

'This  agreement,  made  and  entered  into 
this  sixteenth  day  of  October,  a.  d.  1908,  by 
and  between  Sarah  Trout  and  A.  B.  Trout, 
her  husband,  Elizabeth  Marsh  and  Henry 
C.  Marsh,  her  husband,  T.  H.  Patterson  and 
Ella  Patterson,  his  wife,  Jane  Hurton  and 
Ebenezer  Hurton,  her  husband,  Mary  Gard- 
ner and  Fred  Gardner,  her  husband,  John 
Patterson  and  Rose  Patterson,  his  wife, 
Eliza  Uden  and  B.  S.  Uden,  her  husband, 
and  Noah  Patterson  and  Elnora  Patterson, 
his  wife,  Marion  Patterson,  wife  of  Benja- 
min A.  Patterson,  parties  of  the  first  part, 
and  Benjamin  A.  Patterson,  party  of  the 
second  part  (the  said  Sarah  Trout,  Eliza- 
beth Marsh,  T.  H.  Patterson,  Jane  Hurton, 
Mary  Gardner,  John  Patterson,  Eliza  Uden, 
N^oah  Patterson,  and  Benjamin  A.  Patter- 
son being  all  and  the  only  heirs  at  law  of 
William  Patterson,  deceased)  : 

**Witnes8eth,  that  the  parties  of  the  first 
part,  for  the  purpose  of  saving  the  expense 
of  a  partition  sale  of  the  lands  hereinafter 
described,  agree  with  the  said  second  party 
M  follows: 

"First — ^That  said  second  party  may  and 
shall  offer  for  public  sale,  at  auction,  for 
cash,  not  later  than  December  15,  1908,  the 
following  described  real  estate,  to  wit:  The 
west  half  (W.  1)  of  the  north  half  (N.  1) 


of  the  northeast  quarter  (N.  E.  i)  and  the 
east  half  (£.  |)  of  the  northwest  quarter 
(N.  W.  i),  all  in  section  twenty-seven  (27), 
township  thirty-two  (32),  north,  range  two 
(2),  cast  of  the  third  principal  meridian, 
in  the  county  of  La  Salle  and  state  of  Illi- 
nois. 

"Second — That  said  parties  of  the  first 
part  will  join  with  said  party  of  the  second 
part  in  the  making,'  execution,  and  deliv- 
ery of  a  good  and  sufficient  warranty  deed 
for  said  above  described  premises  to  the 
purchaser  or  purchasers  thereof  at  said  sale. 
**Third — Tliat  out  of  the  proceeds  of  said 
sale  said  party  of  the  second  part  shall  first 
retain  and  pay  all  necessary  expenses  of 
such  sale,  including  auctioneer's  fees,  ex- 
penses of  advertising,  abstract  of  title,  and 
a  reasonable  compensation  to  said  second 
party  for  his  time  in  advertising  and  mak- 
ing such  sale;  also  that  he  shall  retain  out 
of  the  proceeds  of  such  sale  a  suflTicicnt  sum 
to  pay  any  and  all  unpaid  claims  alh)wed 
against  the  estate  of  William  Patterson,  de- 
ceased, as  well  as  costs  and  expenses  of  ad- 
ministration of  said  estate. 

"Fourth — That  the  purchaser  or  pur- 
chasers at  said  sale  shall  pay  at  least  10  per 
cent  (10%)  of  the  purchase  price  cash  in 
hand  on  the  day  of  sale,  and  the  balance 
thereof  as  soon  as  warranty  deed  convcy- 
iiig  ^  good  and  merchantable  title  to  said 
premises  shall  be  tendered  to  such  pur- 
chaser or  purchasers. 

"Fifth — That  said  parties  of  the  first  part 
will  join  with  said  party  of  the  second  part 
in  the  execution  of  a  good  and  sufiicient 
bond  to  such  purchaser  or  purchasers,  in 
such  a  sum  as  will  protect  him  or  tliem 
against  any  unpaid  claims  wliich  miglit  be 
a  lien  against  said  premises,  should  such 
purchaser  or  purchasers  require.  Said 
party  of  the  second  part  agrees  that  he  will 
make  distribution  of  the  residue  of  the  pro- 
ceeds of  such  sale  (after  making  the  pay- 
ments and  deductions  aforesaid)  to  the  par- 
ties entitled  thereto,  according  to  their  re- 
spective rights  and  interests  within  

after  final  payment  has  been  made  by  such 
purchaser  or  purchasers." 

On  December  12,  1008,  Benjamin  A.  Pat- 
terson offered  the  land  at  public  auction. 
Henry  F.  Hartenbower  was  the  higliest  hid- 
dur  therefor,  and  the  land  was  struck  ofT  to 
him,  but  no  written  contract  or  memoran- 
dum of  sale  was  made.  On  January  25, 
1909,  Benjamin  A.  Patterson  served  on  ap- 


frauds.  that  the  contract  itself  be  written, 
''•'a^  also  reached  in  two  other  casen  from 
the  same  jurisdiction:  Lasher  v.  Gardner, 
124  III.  441,  16  N.  E.  919,  and  Fletcher  v. 
Underwood,  240  111.  554,  88  N.  E.  1030. 

To  the  same  effect  is  Haydock  v.  Stow,  40 
N.  Y.  363,  in  which  it  was  held  that  a 
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written  instrument  authorizing  an  agent  ti 
sell  land,  across  which  an  intending  pur 
chaser  had  written  an  agreement  to  purchase 
the  land* upon  the  terms  therein  stnted,  w:i8 
not  a  compliance  with  the  statute  of  frauds, 
though  the  owner  subsequently  gave  his  ver- 
bal assent  thereto.  J.  A.  G. 
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pellantfl,  Eliza  Udcn  and  Benjamin  S.  Udeii, 
the  following  notice: 

To  Eliza  Uden    and  B.  S.    Udcn,  lier  Hus- 

Imnd : 

You  and  each  of  you  will  please  take 
notice  that  the  certain  warranty  deed  dated 
the  19th  day  of  December  1908  to  be  ex- 
ecuted by  the  heirs  at;  law  of  William  Pat- 
terson, deceased  conveying  to  Henry  F.  Har- 
tenbower,  for  the  consideration  of  $12,720, 
the  west  half  of  the  north  half  of  the  north- 
east quarter,  and  the  east  half  of  the  north- 
west quarter,  all  in  section  27,  township  32, 
north,  range  2,  east  of  the  third  P.  M.,  in 
La  Salle  county,  Illinois  (said  deed  being 
the  same  one  this  day  presented  to  you 
and  each  of  you  for  your  signature  and  ac- 
knowledgmend),  will  be  at  the  Tonica  Ex- 
change Bank,  at  Tonica,  111.,  for  a  period  of 
ten  days  from  this  date,  for  the  purpose  of 
giving  you  and  each  of  you  an  opportunity 
of  signing  and  acknowledging  the  same.  If 
you  fail  to  sign  and  acknowledge  said  deed 
within  ten  days  from  this  date  I  shall  com- 
mence a  suit  in  the  circuit  court  of  La  Salle 
county,  Illinois,  for  the  specific  perform- 
ance of  the  certain  contract  entered  into  on 
the  16th  day  of  October,  1908,  by  and  be- 
tween said  heirs  at  law  of  William  Patter- 
son, deceased  (you  and  each  of  you  having 
signed  said  contract),  parties  of  the  first 
part,  and  by  myself,  party  of  the  second 
part,  the  costs  of  said  suit  and  other  dam- 
ages to  be  recovered  from  you  for  your 
failure  to  execute  said  deed  pursuant  to  snid 
contract.  Benjamin  A.  Patterson. 

Dated  this  25th  day 
of  January,  a.  d.  1909. 

The  deed  mentioned  in  the  notice  was  a 
statutory  warranty  deed  from  the  heirs  of 
William  Patterson  to  Henry  F.  Hartenbow- 
er,  conveying  to  him,  for  a  consideration 
of  $12,720,  the  land  described  in  the  notice. 
It  was  signed  by  all  of  the  heirs  except 
Eliza  Uden.  Benjamin  A.  Patterson  asked 
her  and  her  husband  to  sign  it,  before  serv- 
ing the  notice  on  them.  She  did  not  sign 
the  deed,  and  on  February  15,  1909,  the  ap- 
pellees, Henry  F.  Harteuhower  and  Benjamin 
A.  Patterson,  filed  their  bill  against  her  and 
her  husband  in  the  circuit  court  of  La  Salle 
county,  alleging  the  execution  of  the  writ- 
ing oi  October  16,  1908;  the  sale  to  Har- 
tenbower;  that  Patterson  presented  to  Har- 
tenbower  an  abstract  of  title  which  was  ac- 
ceptable to  him,  and  he  is  now  ready  and 
willing  to  pay  the  full  purchase  price  on 
the  presentation  to  him  of  a  deed  signed  by 
all  of  the  cotenants;  that  a  deed  was  pre- 
pared and  signed  by  all  the  heirs  except  ap- 
])ellants,  but  they  refused  to  sign  the  same. 
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The  prayer  of  the  bill  was  that  the  appel- 
lants be  required  to  join  the  other  heira  of 
William  Patterson  in  the  execution  of  a 
proper  deei  of  conveyance  of  said  premises 
to  said  Hartenbower.  The  appellants  filed 
a  plea  setting  up  that  there  was  no  ountract 
of  sale  in  writing,  nor  was  there  any  note 
or  memorandum  thereof  in  writing,  signed 
by  the  defendants  or  by  any  person  by  them 
lawfully  authorized,  and  claiming  the  bene- 
fit of  the  statute  of  fcauds.  Replication 
was  filed,  and  upon  the  hearing  the  court 
rendered  a  decree  that  the  appellants  join 
with  the  otiier  heirs  of  William  PnttcrsDii 
in  the  execution  of  a  proper  deed  of  conTe}- 
ance  of  said  premises,  and  deliver  the  same 
to  Benjamin  A.  Patterson,  who,  upon  re- 
ceipt of  the  purchase  money,  shall  deli^-er 
it  to  Hartenbower. 

Messrs.  H.  Ij.  RIclioIson  and  R.  A. 
Green,  for  appellants: 

An  oral  sale  of  real  estate  cannot  be  en- 
forced, where  there  has  been  no  part  per- 
formance of  the  contract,  and  where  the 
statute  of  frauds  is  relied  on  as  a  defease. 

Pickerell  v.  Morss,  97  III.  220;  Van  Cloos- 
tere  v.  Logan,  149  111.  588,  36  N.  E.  946; 
Wright  v.  Raftree,  181  111.  464,  64  N.  E. 
998;  Messmore  v.  Cunningham^  78  Mich. 
623,  44  N.  W.  145. 

A  letter  of  an  attorney  authorizing  an 
agent  to  sell  real  estate  is  not  a  memoran- 
dum of  a  contract  made  in  pursuance  of 
such  authority. 

Lasher  v.  Gardner,  124  111.  441,  Ifl  N.  E. 
919;  Fletcher  v.  Underwood,  240  III  554, 
88  N.  E.  1030. 

The  notice  of  January  25th,  1909,  which 
refers  to  the  undelivered  deed,  neither  of 
which  contains  the  terms  and  conditions  of 
the  contract,  is  not  a  memorandum  of  the 
contract  sufficient  to  satisfy  the  statute  of 
frauds. 

Kopp  V.  Reiter,  146  111.  437,  22  L.R.A. 
273,  37  Am.  St.  Rep.  156,  34  N.  E.  94?. 
Shovers  v.  Warrick,  152  111.  355,  38  N.  E. 
792;  Swain  v.  Burnette,  89  Cal.  5G4,  2ii 
Pac.  1093;  Freeland  v.  Chamley,  80  lud. 
132. 

One  dealing  with  an  agent  does  so  at  hi^ 
peril,  .and  when  the  agent's  authority  is  in 
writing  is  bound  to  take  notice  of  its  terin-* 

Short  V.  Kieffer,  142  III.  258,  31  N.  !> 
427;  Blackmer  v.  Summitt  Coal  &  Min.  Co. 
187  111.  32,  68  N.  E.  289. 

An  agent  cannot  bind  his  principal  by  a 
contract  which  he  was  not  authorized  to 
make. 

Coddington  v.  Goddard,  18  Gray,  43fi; 
Kelly  V.  Holbrook,  191  Mass.  605,  77  N.  F. 
1037;  Wanless  v.  McCandless,  38  Iowa,  20; 
Bosseau  v.  O'Brien,  4  Biss.  395,  Fed.  Cas. 
No.  1,607;   Siebold  v.  Davis,  67  Iowa,  500, 
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25  N.  W.  778;  Jackson  v.  Badger,  35  Minn. 
52,  26  N.  W.  908;  Smith  v.  Allen,  301  Iowa, 
008,  70  N.  W.  694;  Holbrook  v.  McCarthy, 
61  Cal.  210;  Hoyt  v.  Shipherd,  70  111.  300; 
Monson  v.  Kill,  144  111.  248,  33  N.  E.  43; 
Sea  V.  Morehouse,  79  111.  216;  Baxter  v.  La- 
moiit,  60  111.  237. 

A  party  who  is  demanding  that  a  con- 
tract be  enforced  is  bound  to  show  he  has 
always  been  ready,  eager,  and  willing  to 
perform  on  his  part,  and  that  he  is  not 
himself  in  default. 

McCabe  v.  Crosier,  09  111.  501;  Hoyt  v. 
Tuxbury,  70  111.  331 ;  Beach  v.  Dyer,  93 
III.  295;  Short  v.  KiefTer,  supra;  Skeen  v. 
Patterson,  180  111.  289,  54  N.  £.  196. 

Messrs.  E.  E.  Roberts  and  H.  31.  Kelly 
for  appellees. 

Dnniiy  J.,  delivered  the  opinion  of  the 
court: 

The  statute  of  frauds  having  been  plead- 
ed, it  was  necessary  for  the  complainants 
to  produce   a   contract,    or    some   note    or 
memorandum  thereof  in  writing,  signed  by 
the  defendants,  or  some  other  person  there- 
unto by  them  lawfully  authorized  in  writ- 
ing signed  by  them.    The  authority  of  Ben- 
jamin A.  Patterson  sufficiently  appears  from 
the  writing  of  October  16,  1908.    It  was  not, 
however,  a  contract  of  sale.     The  statute 
further  requires  that  the  contract  entered 
into  for  the  sale  of  the  land,  or  some  note 
or  memorandum  thereof,  shall  also   be   in 
writing.     Fletcher  v.    Underwood,   240    111. 
554,  88  N.  E.  1030;  Lasher  v.  Gardner,  124 
111.  441,  16  N.  E.  919.     No  particular  form 
is  necessary  to  constitute  the  memorandum 
required  by  the  statute.     An  admission  in 
writing  of  the   making  of  the  contract  is 
sufficient,  and  the  writing  need  not  all  be 
on  one  piece  of  paper.    It  is  essential,  how- 
ever, that  the  writings  contain  every thJng 
necessary  to  show  the  contract  Iwjtwecn  tiie 
parties,  so  that  there  be  no  need  of  parol 
proof  of  any  of  the  terms  or  conditions  of 
the  sale  or  the  intention  of  the  parties.    The 
contract  cannot  rest  partly  in  writing  and 
partly  in  parol,  but  the  written  memoran- 
dum must  disclose  all  the  terms.     Doty  v. 
Wilder,  16  III.  407,  60  Am.  Dec.  766;  Mc- 
Connell  v.  Brillhart,  17  111.  354,  05  Am.  Dec. 
601;  Farwell  v.  Lowther,   18  111.  262;   Es- 
may  V.  Gorton,  18  111.  483;  Lasher  v.  Gard- 
ner, supra.    The  undelivered  deed  to  Hart- 
enbower,  executed  by  the  heirs  of  William 
Patterson  other  than   the  defendants,  con- 
tains no  conditions  whatever,  and  makes  no 
mention  of  the  terms  of  the  contract  under 
^hich  it  was  made.     It  purports  to  be  sim- 
ply a  conveyance  of  the  land.    It  is  no  mem- 
orandum or  note   of   the  contract.     Kopp 
''.  Reiter,  146  111.   437,  22  L.R.A.   273,   37 
28  L.R.A.(N.S.) 


Am.  St.  Rep.  156,  34  N.  E.  942;  Shovers  v. 
Warrick,   152  111.  365,  38  N.  E.  792. 

Neither  is  the  notice  that  was  served  on 
appellants  any  memorandum  or  note  of  a 
contract  of  sale.  That  notice  merely  in- 
formed appellants  that  a  deed  which  hij 
been  presented  to  them  for  execution,  con- 
veying the  land  in  question  to  Henry  F. 
Harten bower  for  the  consideration  of  $12,- 
720,  would  be  at  the  bank  in  Tonica  for 
ten  days,  to  give  them  an  opportunity  to 
execute  it,  and  that  if  they  did  not  do  so, 
Benjamin  A.  Patterson  would  coniniciico 
suit  for  the  specific  performance  of  tlie 
agreement  of  October  10,  1908,  for  costs  and 
damages,  for  their  failure  to  execute  said 
deed  pursuant  to  said  contract.  1*hey  had 
not  agreed  to  execute  this  deed  by  the  con- 
tract referred  to.  This  notice  did  not  state 
that  Benjamin  A.  Patterson  had  made  a  con- 
tract for  the  sale  of  the  lands,  or  that  Harten- 
bower  had  bought  it.  It  does  not,  on  its 
face,  purport  to  relate  to  any  contract  of 
sale.  The  mere  demand  that  the  heirs  ejce- 
cute  a  deed  did  not  amount  to  evidence  of 
a  contract  for  the  sale  of  the  land.  To  sat- 
isfy the  requirements  of  the  statute  it  is 
essential  that  all  the  material  terms  and 
conditions  of  the  contract  appear  in  writing, 
without  the  necessity  of  resorting  to  parol 
evidence.  Leave  out  the  parol  evidence  of 
the  auction  sale,  and  there  is  no  evidence  in 
this  record  of  any  sale  to  Harten  bower. 

If  the  notice  were  otherwise  suflicient  as 
a  memorandum  of  a  contract  of  sale  to  Har- 
tenbower,  it  is  defective  because  it  does  not 
require  the  payment  of  10  per  cent  of  the 
purchase  money  in  cash  on  the  day  of  sale. 
An  owner  of  land  has  the  right  to  prescribe 
the  terms  on  which  he  will  sell,  and  his 
agent  has  no  authority  to  make  a  contract 
of  sale  on  different  terms  from  those  pre- 
scribed. If  the  written  authority  to  the 
agent  to  sell  fixes  the  amount  of  the  cash 
payment  and  the  amount  and  date  of  the 
deferred  payments,  he  has  no  authority  to 
make  a  contract  for  a  different  cash  pay- 
ment, or  for  deferred  payments  of  different 
dates  or  amounts.  Oliver  v.  Sattler,  233 
III.  636,  84  N.  E.  662;  Monson  v.  Kill,  144 
III.  248,  33  N.  E.  43;  Hoyt  v.  Shipherd,  70 
111.  309.  The  deed  shows  that  one  of  the 
heirs  lived  in  ^lissouri  and  another  in  Okla- 
homa. The  conveyance  could  not  be  made 
until  after  the  sale  was  made  and  the  name 
of  the  purchaser  known.  The  authority  was 
to  sell  for  10  per  cent  cash  and  the  balance 
on  the  delivery  of  a  warranty  deed.  This 
authorized  the  making  of  a  contract  for  sale 
for  10  per  cent  cash  and  the  balance  in  such 
reasonable  time  as  might  be  required  for  the 
execution  of  the  deed  by  all  the  parties.  The 
notice  contains  no  allusion  to  any  such 
terms,  and  nothing  from  which  it  can  be  in- 


742 


ILLINOIS  SUPREME  COURT. 


Feil. 


ferred  that  any  cash  payment  was  to  be 
made  before  the  delivery  of  the  deed.  It  is 
said  by  appellees  that  tlie  evidence  shows 
that  a  cash  payment  of  10  per  cent  was 
made.  It  is  not  a  question,  however,  of 
what  may  be  proved  by  parol  to  have  been 
done,  but  what  the  written  contract  shows. 
The  statute  of  frauds  being  pleaded,  a  con- 
tract or  memorandum  in  writing  must  be 
shown.  The  writing  authorized  the  agent  to 
make  a  certain  contract,  and  the  contract 
shown  must  be  in  conformity  with  the  au- 
thority conferred.  If  it  is  not,  then  it  is 
unauthorized,  and  there  is  no  contract  or 
memorandum  signed  by  any  person  lawful- 
ly authorized  thereto. 

The  decree  of  the  Circuit  Court  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 


IOWA  SUPREME  COURT. 

A.    L.    HILL,    Adrar.,    etc.,    of    George   H. 
Craine,  Deceased,  Appt., 

V. 

TRAVELERS'     INSURANCE     COMPANY 
OF  HARTFORD,  CONNECTICUT. 

(—  Iowa  — ,  124  N.  W.  898.) 

Iiisiirnnce  —  disability  —  liability    for 
death. 

1.  No  liability  for  death  arises  upon  a 
policy  insuring  against  permanent  disabil- 

ity. 

Same  —  Indorsement    on    policy    —    ef- 
fect. 

2.  An  indorsement  on  an  insurance  policy, 
designating  its  kind,  is  no  part  of  it,  ami 
insured  cannot  be  held  to  have  relied  on  it 
rather  than  on  the  terms  of  the  instrument. 

(February  17,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Jefferson  County 
sustaining  a  demurrer  to  the  petition  in 
an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  limited  health  in- 
surance policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Crall  &  Crall,  for  appellant: 
Policies  of  insurance  must  be  strictly  con- 


Note.  —  Liabilitif  for  death  niuler  policjt 
insuring  against  permanent  or  total 
disability. 

That  death  is  not  the  kind  of  disability 
contemplated  by  a  policy  providing  for  in- 
demnity to  insured  in  case  of  his  total  dis- 
ability wns  also  the  conclusion  reached  in 
Hall  V.  American  Employers*  Liability  Ins. 
Co.  96  Ga.  413,  23  S.  E.  310;  Rosenberry  v. 
Fidelity  &  C  Co.  14  Ind.  App.  625,  43  N.  E. 
28  L.R.A.(N.S.) 


strued  against  the  insurer,  and  every  donbt 
or  ambiguity  resolved  in  favor  of  the  in- 
sured. 

Lord  ▼.  American  Mut.  Acci.  Asso.  89 
Wis.  19,  26  L.R.A.  741,  46  Am.  St.  Rep. 
815,  61  N.  W.  293;  Sheanon  ▼.  Pacific  Mut. 
L.  Ins.  Co.  77  Wis.  618,  9  L.ILA.  685,  20 
Am.  St.  Rep.  151,  46  N.  W.  799;  1  Cyc. 
Law  &  Proc.  p.  243;  19  Cyc.  Law  &  Proe. 
p.  656;  25  Cyc.  Law  &  Proc.  p.  739. 

In  construing  a  policy  of  insurance,  the 
question  is  not  what  did  the  company  in- 
tend, but  rather  what  had  the  policy  holder 
a  right  to  think  was  meant. 

Matthes  v.  Imperial  Acci.  Asso.  110  Iowa, 
222,  81  N.  W.  484;  Goodwin  v.  Provident 
Sav.  Life  Assur.  Asso.  97  Iowa,  226,  32 
LR.A.  473,  59  Am.  St.  Rep.  411,  66  N.  W. 
157;  Wadsworth  v.  Jewelers*  &  T.  Co.  132 
N.  Y.  540,  29  N.  E.  1104. 

Messrs.  Jayne  &  Hoirnian.  for  appellee: 

No  recovery  can  be  had,  under  the  terms 
of  the  policy  sued  on,  for  permanent  dis- 
ability, unless  such  disability  continues  for 
one  year  or  more. 

Gilchrist  Transp.  Co.  v.  Phenix  Ins.  Co. 
95  C.  C.  A.  475,  170  Fed.  282;  Hastinirs 
V.  Bankers'  Acci.  Ins.  Co.  140  Iowa,  626, 
119  N.  W.  80;  Rosenberry  v.  Fidelity  & 
C.  Co.  14  Ind.  App.  625,  43  N.  E.  317;  Bnr- 
nett  V.  Railway  Officials  &  E.  Acci.  Asso. 
107  Tenn.  185,  64  S.  W.  18;  Hall  v.  Ameri- 
can Employers*  Liability  Ins.  Co.  96  Ga. 
413,  23  S.  E.  310. 

Death  is  not  disability. 

Rosenberry  v.  Fidelity  &  C.  Co.;  Burnett 
V.  Railway  Officials  &  E.  Acci.  Asso.;  and 
Hall  V.  American  Employers'  Liability  Ins. 
Co., — supra. 

Shcrwin,  J.,  delivered  the  opinion  of  tlie 
court : 

On  the  8th  day  of  April,  1907,  the  de- 
fendant issued  to  George  H.  Craine  a  poliry 
of  insurance,  denominated  a  "limited  health 
policy,"  agreeing  to  pay  him  the  sum  of 
$25  a  week  for  temporary  disability,  for 
a  period  not  in  excess  of  twenty-six  con- 
secutive weeks*  duration,  and  ajjreeing  to 
pay  him  for  permanent  disability  in  the 
following  language:  "(2)  In  a  sum  equal 
to  one  hundred  weeks'  indemnity  for  tem- 
porary disability  as  aforesaid;  to  be  jwiJ 


317;  Dawson  v.  Accident  Ins.  Co.  38  ^lo. 
App.  355:  Shaw  v.  Equitable  Mut  Acci. 
Asso.  6  Neb.  (Unof.)  584,  99  N.  W.  672; 
Burnett  v.  Railwav  Official  &  E.  Acci.  As*). 
107  Tenn.  185,  64  S.  W.  18. 

l?"or  a  discussion  of  the  general  question 
as  to  what  constitutes  disability  within  the 
meaning  of  an  accident  or  health  policy, 
see  the  notes  to  Turner  v.  Fidelity  &  C.  Ca 
38  L.R.A.  529,  and  Keith  v.  Chicago,  B.  A  Q. 
R.  Co.  23  L.R.A.(N.S.)  352.  J.  A.  C. 
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to  him  upon  8atisfactoi*y  proof  at  the  com- 
{lany's  home  oflice,  in  Hartford,  Connecti- 
cut, that  he  has,  as  the  result  of  disease 
contracted  during  the  term  of  his  policy, 
entirely  and  irrecoverably  lost  the  sight  of 
both  eyes,  or  by  incurable  paralysis  perma- 
nently and  entirely  lost  the  use  of  both 
hands  or  both  feet,  or  of  one  hand  and  one 
foot,  and  also  that  on  account  of  either 
of  said  conditions  he  has  been  for  one  year, 
and  will  be  thereafter  and  during  life,  per- 
manently disabled  from  engaging  in  any 
woriv  or  occupation  for  wages  or  profit." 
The  insured  died  on  July  6,  1907,  as  the  re- 
sult of  cerebral  apoplexy,  and  in  January, 
1909,  this  suit  was  commenced  to  recover 
the  full  indemnity  provided  for  in  the  sec- 
ond clause  of  the  policy.  The  petition  al- 
leged that  as  the  result  of  apoplexy  the  in- 
sured had  "entirely  and  irrecoverably  lost 
the  sight  of  both  eyes,  and  by  incurable 
paralysis  permanently  and  entirely  lost  the 
use  of  both  hands  and  both  feet;  and  that 
on  account  of  said  conditions  he  has  been 
for  one  year  and  will  be  thereafter  and 
forever  permanently  disabled  from  engaging 
in  any  work  or  occupation  for  wages  or 
profit."  A  demurrer  to  the  petition,  which 
raised  the  question  of  the  right  of  the  plain- 
tiff to  recover  $2,500  under  the  policy,  was 
sustained,  and  the  plaintiff's  appeal  brings 
the  question   to  us  for  review. 

The  entire  contract  clearly  shows  that  it 
is  not  one  insuring  the  life  of  Craine.  It 
insures  against  loss  on  account  of  tempo- 
rary and  permanent  disability,  as  the  terms 
are  ordinarily  used  and  understood.  The 
word  '^disability"  does  not  express  the  same 
meaning  as  the  word  "death;"  nor  is  it  ordi- 
narily used  OS  signifying  the  same  thing. 
"Disability"  is  defined  as  a  want  of  com- 
petent power,  strength,  or  physical  ability; 
weakness;  incapacity;  impotence.  Century 
Diet.  None  of  the  lexicographers,  so  far  as 
we  are  advised,  give  it  any  broader  mean- 
ing, and  the  appellant  has  cited  no  case 
in  which  it  is  held  to  mean  death.  It  is 
a  rule  that  the  language  of  contracts  shall 
he  given  its  ordinary  and  usual  meaning, 
unless  it  is  clear  that  some  other  meaning 
was  intended  by  both  parties.  Here  nothing 
appears  that  indicated  an  exception  to  the 
nile.  Indeed,  the  very  language  used  nega- 
tives any  such  thought.  The  indemnity 
was  to  be  paid  to  the  insured,  and  then, 
only  upon  proof  that  he  had  been  disabled 
for  a  year,  and  "that  he  will  be  thereafter 
and  during  life"  permanently  disabled.  The 
words  "temporary  or  permanent  disability" 
are  used  in  many  places  in  the  policy,  and 
there  is  not  a  word  therein  indicating  that 
liability  was  to  be  incurred  for  death. 
The  back  of  the  policy  has  in  print  on  the 
folder  the  following:  "The  Travelers*  In- 
M  L.R.A.(N.8.) 


surance  Company  of  Hartford,  Connecticut. 
Limited  Health  Policy  of  Life  of  George  H. 
Craine;"  and  the  appellant  contends  that 
the  statement  that  it  was  a  "limited  health 
policy  on  the  life"  of  the  insured  is  suf- 
ficient warrant  for  holding  the  defendant 
liable  in  this  case.  It  is  sufficient  answer 
to  say  that  the  indorsement  was  no  part 
of  the  contract,  and  it  is  not  to  be  pre- 
sumed that  the  insured  relied  thereon  rather 
than  upon  his  contract.  Where  an  acci- 
dent insurance  policy  provided  for  a  weekly 
indemnity,  not  exceeding  a  certain  number 
of  weeks,  for  total  "disability,"  and  the 
insured  died  within  twenty-four  hours  after 
the  accident,  it  was  held  that  his  estate 
could  not  recover  for  the  full  period,  as 
death  cannot  be  said  to  be  disability.  Ros- 
enberry  v.  Fidelity  &  C.  Co.  14  Ind.  App. 
625,  43  N.  E.  317.  A  weekly  indemnity 
insurance  policy  agreed  to  indemnify  the 
insured  against  injury  resulting  in  disability 
caused  by  external  means,  etc.,  and  pro- 
vided that  the  death  of  the  insured  would 
immediately  terminate  all  liability  under 
the  policy.  There  was  no  provision  in  ex- 
press terms  as  to  the  death  of  the  insured 
and  providing  a  payment  therefor.  Held, 
that  the  death  of  the  insured,  caused  by  ac- 
cidental means,  was  not  a  disability  within 
the  meaning  of  the  policy.  Burnett  v. 
Railway  Officials  &  E.  Acci.  Asso.  107  Tenn. 
185,  64  S.  W.  18.  See  also  Hall  v.  Ameri- 
can Employers'  Liability  Ins.  Co.  96  Ga. 
413,  23  S.  E.  310;  Brown  v.  United  States 
Casualty  Co.  (C.  C.)  95  Fed.  935.  The  de- 
murrer was  rightly  sustained,  and  the 
judgment  is  affirmed. 


MASSACHUSETTS     SUPREME    JUDI- 
CIAL COURT. 

LOUISA  W.  ROGERS 
v. 

BOSTON  CLUB  et  al. 

ALEXANDER  M.  FERTtlS,  Receiver  of  the 
Boston  Club  et  al.,  Impleaded,  etc.,  Appts. 

r205  Mass.  261,  91  N.  E.  321.) 

Appeal  —  decree  adjusting  rights  —  pre- 
maturity. 

1.  Appeals  from  decrees  directing  mem- 
bers of  a  social  club  to  pay  assessments,  dis- 
allowing the  claim  of  receivers  for  special 
assessments    against    them,    and    allowing 

Note.  '^Jurisdiction  of  equity,  on  the 
ground  of  preventing  a  multiplieitif  of 
suit8f  to  enforce  liability  of  niembevH 
of  a  club  or  corporation. 

It  is  not  intended  to  consider  in  this  note 
the  general  question  of  equitable  jurisdic- 
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cininis  oprainst  tlic  nsf.cts  of  the  club,  will  lie 
without  waiting  for  a  final  decree  distribut- 
ing its  assets. 

Kquity     —     jurisdiction     —     unrelateci 
claims. 

2.  A  hill  in  equity  will  not  lie  in  hehalf  of 
a  receiver  of  a  club  against  its  members  to 
recover  from  them  due  owing  under  its  by- 
law, and  the  purchase  money  of  supplies  re- 
ceived from  it,  since  the  claims  are  cogniz- 
tible  at  law,  and  are  not  common  in  such 
sense  that  thev  can  be  joined  to  prevent  a 
multiplicity  of  suits. 

Snme  —  claims  for  dues  —  actions  at 
law. 

3.  Claims  by  the  receiver  of  a  social  club 
n^irninst  its  momberR  for  unpaid  dues  cannot 
be  joined  in  an  equity  proceeding  against  all 
to  prevent  a  multiplicity  of  suits,  hut  must 
be  enforced  in  separate  actions  at  law. 


Club  —  receiver  *-  rigrlit  to  avoid  dnes. 

4.  Members  of  a  social  club  cannot  avoid 
paying  their  dues  to  its  receiver  on  the  the- 
ory that  they  have  not,  because  of  the  re- 
ceivership, enjoyed  the  expected  benefiu  of 
membership,  where  they  accrued  before  tbe 
receiver  was  appointed. 

Same  —  governing:  board  —  quorum  — 
majority. 

5.  Under  by-laws  of  a  social  club  per- 
mitting assessments  to  be  made  by  a  majori- 
ty of  an  executive  committee  and  constitut* 
i'-^  one  fourth  of  the  committee  a  quorum, 
the  assessments  must  be  made  by  a  majori- 
ty of  the  committee,  and  not  of  the  quorum. 

(February  24,  1910.) 

APPEALS  by  certain  defendants  from  an 
order  of  the  Superior  Court  for  Suf- 


tion  over  proceedings  to  enforce  the  liabil- 
ity of  stockholders  of  an  insolvent  corpo- 
ration, but  only  the  question  wlicthcr  such 
jurisdiction  may  rest' upon  the  ground  that 
a  multiplicity  may  therefore  be  avoided. 

Equity  will  not  assume  jurisdiction  over  a 
proceeding  to  enforce  the  liability  of  the 
stockholders  in  an  insolvent  corporation, 
whether  such  liability  is  based  upon  a  stat- 
utory provision,  is  for  unpaid  stock,  or  arises 
from  some  other  transaction  or  dealing  with 
the  corporation,  where  such  liability  is  fixed 
in  amount  and  is  due  from  diderent  stock- 
holders by  reason  of  their  individual  liabil- 
ity, if  the  sole  ground  for  equitable  inter- 
vention is  that  a  multiplicity  of  suits  will 
thereby  be  avoided,  even  though  to  some 
extent  there  is  a  commimity  of  interest  and 
a  similarity  of  questions  of  law  and  fact 
Involved  in  the  controversy.  Hale  v.  Alli- 
son, 188  U.  S.  56,  47  L.  ed.  380,  23  Sup.  Ct 
Rep.  244;  People's  Nat.  Bank  v.  Saville,  25 
App.  D.  C.  139;  Fidelity  Trust  &  S.  D.  Co. 
v.  Archer,  179  Fed.  32;  Marsh  v.  Kave,  168 
N.  Y.  196,61  N.  E.  177;  Miller  v.  Willett,  71 
N.  J.  Eq.  741,  65  Atl.  981.  This  is  also  the 
dnctrine  of  Hoqers  v.  Boston  Clud. 

The  doctrine  of  equitable  jurisdiction  to 
avoid  a  multiplicity  of  suits  is  based  on 
the  ground  that  the  convenience  of  the  par- 
ties will  be  thereby  promoted  and  more  ex- 
act justice  accomplished  without  substan- 
tially affecting  the  material  interests  of  anv 
of  the  parties.  As  said  by  the  court  in  Hale 
V.  Allinson:  "It  is  easy  to  say  it  rests  upon 
the  prevention  of  multiplicity  of  suits,  but 
to  say  whether  a  particular  case  comes 
within  the  principle  is  sometimes  a  much 
more  difTicult  task.  Each  case,  if  not 
brought  directly  within  the  principle  of 
some  preceding  case,  must,  as  we  think,  be 
decided  upon  its  own  merits  and  upon  a  sur- 
vey of  the  real  and  substantial  convenience 
of  all  parties,  the  adequacy  of  the  Icj^al  rem- 
edy, the  situations  of  the  different  parties, 
the  points  to  be  contested,  and  the  result 
which  would  follow  if  jurisdiction  should  be 
assumed  or  denied;  these  various  matters 
being  factors  to  be  takon  into  consideration 
upon  the  question  of  equitable  jurisdiction 
'^6  J..U.A.(i\'.«,) 


on  this  ground,  and  whether  within  reason- 
able and  fair  grounds  the  suit  is  calculated 
to  be  in  truth  one  which  will  practically 
prevent  a  multiplicity  of  litigation,  and 
will  be  an  actual  convenience  to  all  parties, 
and  will  not  unreasonably  overlook  or  ob- 
struct the  material  interests  of  any.  The 
single  fact  that  a  multiplicity  of  suits  may 
be  prevented  by  this  assumption  of  juris- 
diction is  not  in  all  cases  enough  to  ans- 
tain  it.  It  might  be  that  the  exercise  of 
equitable  jurisdiction  on  this  ground,  whilp 
preventing  a  formal  multiplicity  of  suits, 
would  nevertheless  be  attended  with  more 
and  deeper  inconvenience  to  the  defendanta 
than  would  be  compensated  for  by  the  con- 
venience of  a  single  plaintiff;  and  where 
the  case  is  not  covered  by  any  controlling 
precedent  the  inconvenience  might  consti- 
tute good  ground  for  denying  jurisdiction.'* 

Applying  this  doctrine  to  the  facts  in 
that  case  the  court  said  that  *'evcn  if  the 
ground  of  diminished  trouble  and  ex|iense 
may  sometimes  be  sufficient,  I  should  still 
be  much  inclined  to  hesitate  before  I  conced- 
ed the  superiority  of  the  equitable  remwly 
in  the  present  case.  Such  a  bill  as  is  now 
before  the  court  is  certain  to  be  the  bepn- 
ning  of  a  long  and  expensive  litigation. 
The  hearings  are  sure  to  be  protracted. 
Several,  perhaps  many,  counsel  will  no 
doubt  be  concerned,  whose  convenience  must 
be  consulted.  The  testimony  will  soon  prow 
to  be  voluminous.  The  ex]- ^nse  of  print  in{» 
will  be  large.  The  costs  of  witnesses  will 
not  in  any  degree  be  diminished,  and,  if 
some  docket  costs  may  be  escaped,  this  is 
probably  the  only  pecuniary  advantage  to 
be  enjoyed  by  this  one  cumbersome  bill 
over  separate  actions  at  law.*' 

In  People's  Nat.  Bank  v.  Saville,  equit- 
able jurisdiction  was  sought  to  enforce  the 
liability  of  stockholders  in  an  insolvent  cor- 
poration for  inipaid  stock  subscriiitious. 
The  court  said  that  the  liability  was  several, 
and  not  joint  and  it  w^as  not  competent  for 
the  creditors,  or  any  person  who  becnine 
subrogated  by  operation  of  law  to  the  place 
of  the  creditors,  to  bring  a  joint  action 
against  several  or  all  the   stockholders  to 
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folk  County  overruling  demurrers  to  a  peti- 
tion, filed  in  a  proceeding  to  appoint  a  re- 
ceiver for  the  Boston  Club,  by  Alexander  M. 
Ferris,  the  receiver  appointed  therein,  to 
compel  certain  members  of  that  club  to  pay 
their  club  dues  and  other  amounts  owing 
thereto  and  from  a  decree  adjudging  pay- 
ment of  such  accounts;  by  such  receiver 
from  a  decree  dismissing  a  second  petition 
filed  by  him  to  recover  the  amount  of  special 
assessments  made  against  the  members  of 
the  Boston  Club,  and  by  certain  defendants 
from  a  decree  allowing  certain  creditors' 
claims  against  the  club.  Demurrers  to  re- 
ceiver's first  petition  sustained.  Decree  in 
receiver's  favor  on  first  petition  reversed. 
Decree  dismissing  receiver's  second  petition 


affirmed.  Decree  as  to  allowance  of  claims 
affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  XVilliam  B.  J>arant  for  appellant 
receiver. 

Messrs.  Whipple,  Sears,  &  Ogden  and 
Walter  A.  Powers,  for  appellants  Alcott 
et  al.: 

A  receiver  cannot  join  in  one  petition  all 
alleged  debtors  of  the  corporation  of  which 
he  is  receiver,  send  notices  to  ten  of  them 
by  mail  to  come  in  and  show  cause  why  a 
decree  should  not  be  entered  against  them, 
and  thereupon,  after  hearing,  have  execution 
issue  against  those  men  so  served  with 
notice. 

Tompkins  v.  Craig,  93  Fed.  885;  Hale  ▼. 
AUinson,  102  Fed.  700,  affirmed  in  45  Ci  C. 


enforce  such  a  liability,  and  added  thnt  such 
a  proceeding  could  not  be  sustained  in 
equity  on  the  ground  that  a  multiplicity  of 
Buits  could  thereby  be  avoided.  On  this 
point  it  was  said  "there  is  no  common  inter- 
est in  such  a  case  such  as  the  law  would 
recognize  as  a  good  ground  for  the  preven- 
tion of  a  multiplicity  of  suits;  on  the  con- 
trary, there  is  great  danger  that  such  a 
combination  of  independent  suits  in  one 
proceeding  may  entail  far  greater  vexation, 
expense,  and  annoyance  than  it  could  pos- 
sibly prevent." 

In  Miller  ▼.  Willett,  where  the  only 
ground  urged  for  equitable  jurisdiction  of  a 
bill  to  enforce  the  statutory  liability  of  a 
number  of  stockholders  in  a  corporation 
was  that  a  multiplicity  of  actions  at  law 
would  thereby  be  avoided,  jurisdiction  was 
denied;  the  court  saying  that  there  must 
be  something  more  than  the  mere  fact  that 
two  or  more  parties  are  jointly  and  sever- 
ally indebted  to  a  large  number  of  credit- 
ors whose  claims  are  entirely  independent 
of  each  other,  to  justify  a  court  of  equity 
in  assuming  jurisdiction  to  try  and  deter- 
mine rights  which  are  purely  legal  in  their 
character. 

This  distinction  was  also  pointed  out  in 
Marsh  v.  Kaye,  which  held  that  a  suit  in 
equity  would  not  lie,  to  enforce  the  liabil- 
ity of  the  directors  of  a  charitable  corpo- 
ration, by  one  creditor  on  behalf  of  himself 
and  all  others,  where  there  was  4io  fund 
to  be  distributed  among  the  creditors  except 
'iuch  as  might  proceed  from  the  conversion 
of  the  assets  of  the  corporation,  and  there 
had  already  been  a  receiver  appointed  for 
the  corporation,  in  which  action  a  distribu- 
tion of  the  assets  could  be  had,  and  the  only 
relief  sought  was  to  reach  the  personal  lia- 
bility of  the  directors,  which  was  absolute 
and  unlimited.  In  denying  equitable  juris- 
diction the  court  said  that,  while,  undoubt- 
edly, resorfc  may  often  be  had  to  equity  to 
enforce  legal  obligations,  "still  it  is  the  rule 
that  a  court  of  law  is  primarily  the  proper 
form  for  such  litigation,  and  that  resort 
to  equity  can  be  had  only  where  the  remedy 
at  law  is  inadequate  or  will  lead  to  in- 
equitable results.  It  is  therefore  inoumbent 
28  L.R.A.(N.S.) 


on  the  plaintiff  to  show  why  an  equitable 
action  is  necessary  to  secure  his  rights, 
where  the  liability  of  the  stockholders  or  di- 
rectors is  limited  in  amount,  and  the  fund 
to  accrue  from  such  liability  may  be  inade- 
quate to  satisfy  all  the  claims  against  the 
corporation.  An  action  in  equity  on  behalf 
of  all  the  creditors  in  which  the  fund  can 
be  applied  ratably  on  all  claims  is  abso- 
lutely necessary  to  secure  equality." 

To  the  same  effect  is  Fidelity  Trust  &  S. 
D.  Co.  V.  Archer,  wherein  equitable  jurisdic- 
tion was  invoked  to  enforce  from  the  stock- 
holders the  payment  of  an  assessment  of  a 
fixed  sum  per  share  on  the  stock  of  an  in- 
solvent corporation.  The  proceeding  did  not 
involve  an  accounting  or  contribution,  but 
the  relief  sought  was  simply  the  recovery  of 
separate  and  independent  legal  pecuniary 
demands. 

Where,  however,  equitable  aid  is  invoked 
to  enforce  the  payment,  by  the  stockholders 
of  an  insolvent  corporation,  of  their  liability 
for  the  debts  of  the  corporation,  whether 
such  liability  is  statutory  or  otherwise, 
equity  will  assume  jurisdiction  of  a  multi- 
plicity of  suits  is  thereby  avoided  and,  be- 
cause of  the  nature  of  the  relief  sought, 
the  remedy  afforded  will  be  more  adequate 
than  that  which  can  be  obtained  in  actions 
at  law.  Hayden  v.  Thompson,  17  C.  C.  A. 
592,  36  U.  S.  App.  361,  71  Fed.  60;  Bailey 
V.  Tillinghast,  40  C.  C.  A.  93,  99  Fed.  801 ; 
Wyman  v.  Bowman,  62  C.  C.  A.  189,  127 
Fed.  257;  Allen  v.  Montgomery  R.  Co.  11 
Ala.  437;  Pickering  v.  Townsend*,  118  Ala. 
357,  23  So.  703;  Henderson  v.  Hall,  134 
Ala.  455,  63  L.R.A.  673,  32  So.  840;  Dalton 
&  M.  R.  Co.  V.  McDaniel,  56  Ga.  191; 
Queenan  v.  Palmer,  117  III.  619,  7  N.  E.  613; 
Maine  Trust  &  Bkg.  Co.  v.  Southern  Loan 
&  T.  Co.  92  Me.  444,  43  Atl.  24;  Fremont 
Package  Mfg.  Co.  v.  Storey,  2  Neb.  (Unof.) 
325,  96  N.  W.  416;  German  Nat.  Bank  v. 
Farmers'  &  M.  Bank,  54  Neb.  593,  74  N.  W. 
1086;  Pfohl  V.  Simpson,  74  N.  Y.  137;  Cook 
V.  Carpenter,  212  Pa.  165,  1  L.R.A.(N.S.) 
900,  108  Am.  St.  Rep.  854,  61  Atl.  799,  4  A. 
&  E.  Ann.  Cas.  723;  Barton  Nat.  Bank  v. 
Atkins,  72  Vt.  33,  47  Atl.  176. 

In   the  majority  of  the  cases  sustaining 
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A.  270,  106  Fed.  258;  Freeman  v.  Win- 
chester, 10  Smedes  &  M.  577;  Smith  y. 
Johnson,  57  Ohio  St  486,  49  N.  £.  693; 
State  Bank  v.  First  Nat.  Bank,  34  N.  J.  £q. 
450;  Andrews  v.  Paschen,  67  Wis.  413,  30 
N.  W.  712;  Wheaton  v.  Daily  Teleg.  Co. 
59  C.  C.  A.  427,  124  Fed.  61;  Horn  v.  Pere 
Marquette  R.  Co.  151  Fed.  626. 

Annual  dues  cannot  be  collected  from  club 
members  when  the  club  has  passed  out  of 
existence  as  a  going  concern  and  no  quid 
pro  quo  is  returned  to  such  members. 

Warren  v.  Stearns,  19  Pick.  73;  United 
Hebrew  Benev.  Asso.  v.  Benshimol,  130 
Mass.  325;  Free  Schools  v.  Flint,  13  Met. 
539;  Duluth  Club  v.  MacDonald,  74  Minn. 
254,  73  Am.  St.  Rep.  344,  76  N.  W.  1128; 
Beaudry  v.  Le  Club  St.  Antoine,  Rap.  Jud. 
Quebec,  19  C.  S.  452. 

Messrs.  J.  J.  Feely  and  Roger  Clapp  for 
appellees  Shepard-Norwell  Company,  et  al. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  Boston  Club,  a  corporation  organized 
under  Rev.  Laws,  chap.  125,  for  social  and 
other  kindred  purposes,  became  deeply  in- 
debted to  many  persons.  It  had  small  as- 
sets, and  it  made  a  voluntary  assignment 
for  the  benefit  of  its  creditors.    Subsequent- 


ly this  bill  in  equity  wajs  brought  in  behalf 
of  a  judgment  creditor  for  the  benefit  of 
herself  and  other  creditors,  against  the 
corporation  and  the  assignee,  praying  that 
a  receiver  might  be  appointed  to  eollect  and 
receive  from  the  assignee  and  from  all  oth«r 
persons,  including  the  members  of  the 
corporation,  all  the  corporation's  assets, 
and  to  distribute  them  ratably  among  all 
such  creditors  as  should  prove  their  debts 
before  the  court,  and  to  dispose  of  any  bal- 
ance, if  any  there  should  be,  in  such  manner 
as  the  court  should  direct. 

Inasmuch  as  the  statutes  of  this  common- 
wealth relative  to  proceedings  in  insolTency 
by  or  against  insolvent  corporations  (Ber. 
Laws,  chap.  163,  §§  143-149),  are  suspend- 
ed by  the  bankrupt  law  of  the  United  States. 
and  as  this  class  of  corporations  is  not  in- 
cluded in  those  whose  estates  may  be  settled 
under  this  law  (bankr.  act  U.  S.  [act  July 
1,  1898,  chap.  541,  30  Stat,  at  J..  544,  U.  i>. 
Comp.  Stat.  190],  p.  3418]  §  4b),  we  may 
assume  that,  upon  its  averments,  the  plain- 
tiff's bill  was  within  the  jurisdiction  of  the 
court.  Upon  this  bill  a  receiver  was  ap- 
pointed, who  was  directed  to  collect  all  the 
assets  of  the  corporation  and  all  moneys 
and  debts  due  it  from  the  members  thereof. 

The  receiver  filed  a  petition  setting  forth 
the  names  of  all  the  alleged  members  of  the 


equitable  jurisdiction  the  proceeding  was  in 
the  nature  of  a  creditor's  bill,  and  the  relief 
sought  was  the  ascertainment  of  the  amount 
required  to  be  contributed  by  the  stock- 
holders in  order  to  liquidate  the  debts  of 
the  corporation,  the  payment  of  such 
amount,  and  the  distribution  of  same  among 
the  creditors.  Under  such  circumstances  the 
right  to  invoke  equitable  interposition  is 
clear.  Thus,  in  Pickering  v.  Townscnd,  it 
is  said  that  when  a  corporation  becomes 
insolvent  and  a  judgment  creditor  has  ex- 
hausted his  legal  remedies,«Jie  may  resort  to 
a  court  of  equity  to  compel  stockholders  to 
pay  their  subscriptions  for  stock  in  satisfac- 
tion of  the  corporate  debts;  such  jurisdic- 
tion is  supported  on  the  ground  of  prevent- 
ing a  multiplicity  of  suits,  by  enforcing 
an  equal  distribution  between  the  corporate 
creditors  and  equal  contribution  among  the 
stockholders. 

And  in  Maine  Trust  &  Bkg.  Co.  v.  South- 
ern Loan  &  T.  Co.  the  doctrine  was  asserted 
that  a  creditor's  bill  to  compel  the  stock- 
holders of  an  insolvent  corporation  ratably 
to  contribute  to  the  corporate  debts  under 
a  liability  provided  by  statute  is  the  more 
appropriate,  if  not  the  exclusive  remedy,  as 
the  rights  of  all  the  creditors  can  be  ascer- 
tained and  adjusted  and  the  ratable  liability 
of  the  stockholders  determined  in  one  suit 
without  the  vexation  and  expense  of  multi- 
plied suits. 

So,  in  Barton  Nat.  Bank  v.  Atkins,  it  is 
said  that  the  interference  of  a  court  of 
equity  to  enforce  the  statutory  liability  of 
28  L.R.A.(N.S.) 


stockholders  of  an  insolvent  corporation  wa? 
justified  upon  the  ground  that  a  comprehen- 
sive decree  covering  the  whole  oontrover-^y 
could  there  be  made,  thus  avoiding  the  mul- 
tiplicity of  suits  that  would  otherwise  arise. 

And  in  Cook  v.  Carpenter  the  court  said 
that  the  numerous  actions  that  would  be 
required  at  law,  together  with  the  fact  that 
the  remedy  in  equity  was  of  greater  cer- 
tainty, uniformitv,  and  convenience,  waa 
sufficient  to  sustam  equitable  jurisdiction 
of  an  action  by  an  assignee  for  the  lienrfit 
of  the  creditors  of  nn  insolvent  corporation, 
to  collect  and  administer  as  a  trust  fnnd 
the  unpaid  stock  subscriptions  of  the  stock- 
holders of  such  corporation. 

This  was  also  the  reasoning  of  Dalton 
&  M.  R.  Co.  V.  McDaniel,  wherein  it  was 
said  that,  "with  its  power  to  appoint  an 
auditor  or  master  in  chancery  to  audit  the 
amount  of  the  debts  of  the  corporation  in 
gross  and  the  debt  due  to  each  creditor,  to 
ascertain  the  number  of  stockholders  sol- 
vent and  insolvent,  the  per  cent  necessary 
to  be  paid  by  each  stockholder  in  proportion 
to  his  stock,  it  is  perfectly  clear  that  com- 
plete justice  can  be  better  administered  to 
every  creditor  and  to  each  solvent  stock- 
holder by  a  court  of  equity,  than  by  any 
other  form  of  procedure.  It  will  prevent 
a  multiplicity  of  suits,  save  costs,  and  give 
speedy  and  effectual  relief.  Principle,  there- 
fore, and  sound  reason  accord  with  author- 
ity that  equity  will  grant  relief  in  all  sudi 
cases  as  this  at  bar." 

In  Queenan  v.  Palmer,  it  was  asserted  in 
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Boston  Club,  more  than  300  in  number,  in 
which  petition,  as  it  was  amended,  he  aver- 
red that  these  members  were  indebted  to  the 
club  in  tlie  sum  of  $25  each  for  the  half  of 
the  annual  dues  to  June  1,  1908,  under  a 
by-law  of  the  club,  and  in  the  same  sum, 
under  the  same  bylaw,  for  dues  to  Decem- 
ber 1,  1908,  and  that  forty-one  of  these  al- 
leged members  were  indebted  to  the  club  in 
various  sums  for  ordinary  charges  for  food 
and  other  refreshments  which  they  had  re- 
ceived, and  praying  that  an  account  might 
be  taken  of  the  several  amounts  due  from 
the  several  respondents,  and  for  a  decree 
requiring  payment  to  the  receiver  of  such 
sums  as  should  be  found  due  from  each  of 
them.  Upon  this  petition  there  was  an  or- 
der of  notice,  the  notice  to  be  given  by  send- 
ing by  mail  a  printed  copy  to  counsel  of 
record,  and  to  twelve  of  the  respondents 
''designated  by  the  court,  upon  whom  service 
of  this  order  shall  be  made  in  lieu  of  serv- 
ing upon  all  the  persons  mentioned  in  this 
petition."  After  this  service  upon  these 
designated  persons,  most  of  them  appeared 
and  filed  demurrers  and  answers  to  the  peti- 
tion. The  demurrers  having  been  overruled, 
an  appeal  was  taken  to  this  court.  After- 
wards, upon  a  hearing,  there  was  an  inter- 
locutory decree,  or  order  for  a  final  decree, 
in  which  it  was  adjudged  that,  under  the  by- 


laws of  the  corporation,  each  resident  mem- 
ber was  bound  to  pay  an  annual  assessment 
of  $50,  and  each  nonresident  member  an  an- 
nual assessment  of  $25;  that  these  desig- 
nated respondents  and  other  respondents, 
343  in  all,  were  members  of  the  club  who 
had  neglected  and  refused  to  pay  the  amount 
of  this  annual  assessment  for  the  half  year 
ending  December  1,  1908,  although  153  of 
them  had  paid  the  installment  for  the  half 
year  ending  June  1,  1908,  and  that  forty- 
one  members  of  the  club,  including  six  of 
these  designated  members,  were  indebted  to 
the  club  in  various  stated  sums  for  ordinary 
charges  for  food  and  other  refreshments. 
It  was  also  decreed  that,  to  save  expense  of 
service  of  the  petition  upon  all  of  the  343 
members,  the  twelve  respondents  were  desig- 
nated as  persons  upon  whom  service  of 
process  should  be  made  as  representatives 
of  a  class;  that  the  payment  of  the  assess- 
ment was  necessary  in  order  that  the  in- 
debtedness of  the  club  might  be  paid,  and 
that  the  designated  respondents,  respective- 
ly, should  pay  to  the  receiver  the  amounts 
found  due  from  each  of  them,  as  stated  in 
the  decree,  being  in  part  for  the  annual  as- 
sessments, and  in  part  for  the  charges  for 
food  and  refreshments.  Subsequently  a 
final  decree  against  these  respondents  was 
made,  directing  payment  of  these  sums,  and 


general  terms  that  the  jurisdiction  of  a  court 
of  equity  to  entertain  a  bill  against  all  the 
stockholders  of  an  insolvent  corporation 
to  enforce  their  statutory  liability  exists 
upon  the  ground  that  the  remedy  at  law 
was  totally  inadequate  to  afford  the  full 
measure  of  relief  without  bringing  a  multi- 
plicity of  suits.  To  the  same  effect  is  Ger- 
man Nat.  Bank  v.  Farmers'  &  M.  Bank. 

Equity  jurisdiction  was  sustained  in  Wy- 
man  v.  Bowman  on  the  ground  that  there 
was  a  community  of  interest  of  the  stock- 
holders in  an  insolvent  corporation  in  every 
question  of  law  and  of  fact  involved  in  the 
proceeding  to  enforce  their  statutory  lia- 
bility for  unpaid  stock  subscriptions,  an  in- 
adequacy of  separate  actions  at  law  against 
each  stockholder,  and  a  greater  convenience 
and  less  expense  to  all  parties  in  the  deter- 
mination of  the  questions  involved  by  the 
one  suit  in  equity. 

And  in  Bailey  v.  Tillinghast  t^e  receiver 
of  a  national  bank  was  held  entitled  to  in- 
voke equitable  aid  to  enforce  an  assessment 
against  stockholders,  where  such  an  assess- 
ment was  less  than  the  full  amount  of  their 
liability  and  the  question  of  law  involved 
in  the  proceeding  was  common  to  all  the 
defendants  and  rested  upon  substantially 
the  same  state  of  facts.  The  court  said  that 
these  circumstances,  namely,  "the  great 
number  of  the  parties  on  one  side  or  the 
other,  the  identity  of  the  question  of  law, 
and  the  similarity  of  the  facts  in  the  several 
controversies  l)etween  the  respective  parties, 
28  ULA.(N.S.) 


are  the  basis  on  which  the  jurisdiction 
rests." 

Equity  jurisdiction  was  sustained  in  Hay- 
den  v.  Thompson,  in  an  action  by  a  receiver 
of  an  insolvent  national  bank  to  recover 
dividends  that  had  been  unlawfully  paid  the 
stockholders,  on  the  ground  that  the  pur- 
pose of  the  suit  was  to  execute  a  trust, 
undo  a  fraud,  and  avoid  a  multiplicity  of 
suits. 

In  Kennedy  v.  Gibson,  8  Wall.  498,  19  L. 
ed.  476,  the  doctrine  was  asserted  that 
equity  had  jurisdiction  of  such  a  proceed- 
ing where  a  multiplicity  of  suits  would  be 
avoided,  if  the  amount  to  be  paid  was  less 
than  the  entire  liability  of  each  stockholder, 
but  did  not  have  jurisdiction  on  these 
grounds  where  the  amount  to  be  paid  was 
the  full  liability  of  each  stockholder.  The 
question  presented  to  the  court  did  not  re- 
quire the  consideration  of  this  question,  and 
the  opinion  has  been  criticized  in  later 
cases.  (See  Hale  v.  Alllnson,  188  U.  S.  56, 
47  L.  ed.  380,  23  Sup.  Ct.  Rep.  244,  and 
Fidelity  Trust  &  S.  D.  Co.  v.  Archer.) 
What  the  court  in  that  case  evidently  had 
in  mind  was  that  equity  would  assume  ju- 
risdiction, to  avoid  a  multiplicity  of  suits, 
where  the  amount  to  be  paid  by  each  stock- 
holder was  not  fixed,  but  had  to  be  deter- 
mined and  was  less  than  the  entire  lia- 
bility, while  equity  would  not  assume  juris- 
diction where  the  amount  to  be  paid  wns 
fixed  and  was  for  the  full  liability  of  each 
stockholder.  A.  G.  S. 
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that  executions  should  issue  against  them 
severally  to  enforce  payment.  From  this 
decree  an  appeal  was  taken  to  this  court. 

A  second  petition,  similar  in  form,  was 
presented  to  the  court,  to  recover  the 
amount  of  a  special  assessment  made  under 
a  by-law  by  the  executive  committee.  Upon 
this  petition,  after  similar  proceedings,  the 
judge  found  that  the  assessment  was  invalid 
because  the  by-law  authorized  it  to  be  made 
only  by  a  majority  of  the  committee  present 
at  the  time  of  making  it,  and  a  decree  was 
entered  dismissing  the  petition.  From  this 
decree  the  receiver  appealed. 

An  appeal  was  also  taken  by  some  of  the 
defendants  from  the  decree  of  the  court  al- 
lowing claims  against  the  corporation,  and 
eapecially  the  claims  of  Shepard-Norwell 
Company,  Smith-Patterson  Company,  and 
McKenney  &,  Waterbury  Company. 

A  question  has  been  raised  as  to  whether 
these  appeals  are  ripe  for  hearing,  or  wheth- 
er they  must  await  a  final  decree  ordering 
distribution  of  the  property  of  the  corpora- 
tion among  the  creditors.  The  decree  for 
payment  to  the  receiver  by  the  members  of 
the  corporation,  and  awarding  execution 
against  them,  purports  to  be  a  final  decree; 
and  it  is  in  fact  a  final  decree  in  the  sepa- 
rate and  independent  proceeding  to  which  it 
relates.  Not  only  is  payment  decreed,  but 
executions  are  ordered  for  the  enforcement 
of  payment.  This  appeal  is  plainly  ripe  for 
hearing.  The  rights  of  the  appealing  parties 
could  not  be  protected  if  the  hearing  were 
postponed  to  any  later  time.  For  similar, 
although  not  quite  so  strong  reasons,  we 
are  of  the  opinion  that  the  appeal  of  the 
receiver  from  the  disallowance  of  his  claims 
for  special  assessments  should  be  heard  at 
this  time.  The  determination  of  the  amount 
of  the  claims  against  the  estate  and  the  ap- 
peal from  the  allowance  of  certain  claims 
should  not  await  a  decree  for  the  final  dis- 
tribution of  the  assets.  It  is  so  far  inde- 
pendent, and  it  comprises  sucii  substantive 
elements  in  the  litigation,  that  in  the  pe- 
culiar circumstances  of  this  case  the  appeal 
may  well  be  heard  now  with  the  others. 

The  demurring  respondents  assigned  six 
causes  of  demurrer,  among  which  were  want 
of  equity,  misjoinder  of  respondents,  and 
multifariousness.  The  first  petition  was  to 
recover  a  large  number  of  legal  claims  from 
debtors  of  the  corporation.  Upon  the  facts 
found  by  the  judge,  as  appears  in  his  order 
for  a  decree,  the  members  of  the  corporation 
were  indebted  under  a  by-law  of  the  corpo- 
ration by  which  they  had  agreed  to  be 
bound.  Many  of  them  were  also  indebted 
for  goods  sold  and  delivered  by  the  corpora- 
tion. The  case  is  quite  unlike  the  summary 
proceedings  which  the  receiver  may  take  by 
application  to  the  court  to  protect  his  right 
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I  of  possession  to  tangible  property  of  a  corpo- 
ration which  is  transferred  u>  him  by  the 
action  of  the  court  under  his  appointment. 
Such  property  is  in  the  control  of  the  court 
whose  representative  he  is.  The  collection 
of  a  debt  stands  differently.  Smith  v.  John- 
son, 67  Ohio  St.  486,  49  N.  E.  693;  Strife 
Bank  v.  First  Nat.  Bank,  34  N.  J.  Eq.  450; 
Andrews  v.  Paschen,  67  Wis.  413,  30  N.  W. 
712;  Wheaton  v.  Daily  Teleg.  Co.  59  C.  C. 
A.  427,  124  Fed.  61;  Horn  v.  Pcre  Mar 
quette  R.  Co.  (C.  C.)  151  Fed.  626-629.  As 
to  these  claims  the  receiver  had  no  greater 
rights  than  the  corporation.  The  respond- 
ents were  severally  liable  in  an  action  of 
contract,  each  for  the  amount  of  his  debt 
Against  each  the  receiver  had  a  plain,  ade- 
quate, and  complete  remedy  at  law.  Tbe 
only  question  aa  to  this  last  proposition  is 
whether  his  remedy  at  law  would  be  in- 
adequate because  separate  actions  would  in- 
volve a  multiplicity  of  suits.  Tbe  onlv 
branch  of  jurisdiction  in  equity  to  which 
the  receiver  can  appeal  for  the  maintenance 
of  his  petition  is  that  which  is  exercised  to 
avoid  a  multiplicity  of  suite. 

Upon  this  subject  there  have  been  a  great 
many  decisions,  with  considerable  conflict 
among  them.  The  subject  is  very  ably  and 
fully  discussed,  with  a  citation  of  a  large 
number  of  cases,  in  1  Pomeroy  on  Equity 
Jurisprudence,  3d  ed.  §§  251-274.  It  seems 
now  to  be  settled  by  a  great  weight  of  au- 
thority that  jurisdiction  may  sometimes  be 
exercised  on  behalf  of  a  single  party  against 
a  numerous  body,  although  there  is  no  com 
mon  title  nor  community  of  right  or  inter- 
est in  the  subject-matter  among  those  m- 
di  vidua  Is,  and  where  there  is  and  beenust^ 
there  is  merely  a  community  of  interest 
among  tiiem  in  the  questions  of  law  and  faca 
involved  in  the  general  controversy,  or  in 
the  kind  and  form  of  relief  demanded  and 
obtained  by  or  against  each  individual  mem- 
ber of  the  numerous  body.  On  the  other 
hand,  as  was  said  by  Mr.  Justice  Peekhani. 
speaking  for  the  court  in  Hale  v.  AUinson. 
188  U.  S.  66-77,  47  L.  ed.  380-392,  23  Sup. 
Ct.  Rep.  244,  252:  "The  single  fact  that 
a  multiplicity  of  suits  may  be  prevented  by 
this  assumption  of  jurisdiction,  is  not  in  all 
cases  enougli  to  sustain  it.  It  might  be  tint 
the  exercise  of  equitable  jurisdiction  on  this 
ground,  while  preventing  a  formal  multi- 
plicity of  suits,  would  nevertheless,  be  at- 
tended with  more  and  deeper  inconveniences 
to  the  defendants  than  would  be  compensat- 
ed for  by  the  convenience  of  a  single  plain- 
tiff, and  where  the  case  is  not  covered  by 
any  controlling  precedent,  the  inconvenience 
might  constitute  good  ground  for  denying; 
jurisdiction."  It  seems  too  plain  for  doubt 
that  the  receiver's  first  petition  in  this  case, 
which  joined  legal  claims  for  annual  due* 
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against  all  the  different  members  of  the  cor- 
poration, and  included  charges  against  a 
large  number  of  them  for  food  and  refresh- 
ments, cannot  be  sustained  on  any  principle 
of  equity  jurisprudence.  As  to  these 
charges,  there  was  no  community  of  in- 
terest among  the  respoxtdents  in  any  ques- 
tion of  law  or  fact  involved,  or  in  the  kind 
or  form  of  relief  demanded.  The  petition 
included  claims  for  a  large  number  of  sepa- 
rate debts  which  had  no  relation  to  one 
another.  They  had  no  more  in  common  than 
the  bills  of  a  grocer  against  the  customers 
to  whom  he  has  sold  goods.  It  follows  that 
the  decree  overruling  the  demurrers  and 
the  final  decree  directing  payment  and 
awarding  execution  must  be  reversed. 

A  question  of  more  difficulty,  which  was 
included  in  the  appeal  and  has  been  argued 
by  counsel,  and  which  may  arise  again  in 
subsequent  proceedings  in  the  case,  ia  wheth- 
er the  claims  against  all  the  members  for 
the  annual  dues  can  be  joined  in  a  petition 
in  equity.  Similar  questions  have  been 
passed  upon  by  the  courts.  A  bill  was 
brought  by  a  receiver  of  a  state  banking 
corporation  in  Iowa,  to  recover  from  stock- 
holders assessments  levied  to  enforce  a  per- 
sonal liability  for  debts  under  a  law  of  that 
state.  It  was  held  that  the  suit  could  not 
be  maintained,  and  that  the  remedy  was  at 
law.  Tompkins  v.  Craig  (C.  C.)  93  Fed. 
885.  In  Hale  v.  Allinson  (C.  C.)  102  Fed. 
790,  there  was  an  attempt  by  a  receiver  to 
enforce  in  equity  a  personal  liability  im- 
posed by  statute  upon  stockholders  in  a 
corporation,  and  it  was  held  that  there  was 
no  jurisdiction  in  equity.  Judge  McPher- 
aon  in  giving  the  opinion  said :  "Two  classes 
of  questions  remain  to  be  decided:  The 
first  is  whether  a  given  stockholder  was  ever 
liable  as  such;  and  the  second  is  whether, 
if  he  were  originally  liable,  his  liability 
has  ceased  either  in  whole  or  in  part. 
Manifestly,  as  it  seems  to  me,  the  defend- 
ants have  no  common  interest  in  these  ques- 
tions, or  in  the  relief  sought  by  the  receiver 
against  each  defendant.  The  receiver's 
cause  of  action  against  each  defendant  is  no 
doubt  similar  to  his  cause  of  action  against 
every  other.  But  this  is  only  part  of  the 
matter.  The  real  issue  — the  actual  dispute 
—can  only  be  known  after  each  defendant 
has  set  up  his  defense;  and  defenses  may 
vary  so  widely  that  no  two  controversies 
niay  be  exactly  or  even  nearly  alike.  If,  as' 
is  sure  to  happen,  different  defenses  are  put 
in  by  different  defendants,  the  bill  evident- 
ly becomes  a  single  proceeding  only  in  name. 
In  reality  it  is  a  congeries  of  suits  with 
little  relation  to  each  other,  except  that 
there  is  a  common  plaintiff  who  has  similar 
claims  against  many  persons.  But  as  each 
"f  these  persons  became  liable,  if  at  all,  by 
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reason  of  a  contract  entered  into  by  himself 
alone,  with  the  making  of  which  his  code- 
fendants  had  nothing  whatever  to  do,  so  he 
continues  to  be  liable,  if  at  all,  because  he 
himself,  and  not  they,  has  done  nothing  to 
discharge  the  liability."  Tliis  decree  was 
affirmed  in  46  C.  C.  A.  270,  100  Fed.  258,  by 
the  unanimous  decision  of  the  circuit  court 
of  appeals,  which  adopted  the  opinion  given 
in  the  circuit  court.  The  same  question 
arose  under  the  same  statute  in  Hale  ▼. 
Allinson,  188  U.  S-  66,  77,  78,  47  L. 
ed.  380,  392,  393,  23  Sup.  Ct.  Rep. 
244,  and  the  same  result  was  reached 
by  the  Supreme  Court  of  the  United 
States,  which  quoted  at  length  from  the 
opinion  of  Judge  McPherson  and  adopted  it 
as  a  statement  of  the  law.  In  this  case, 
too,  on  page  78  of  188  U.  S.,  Mr.  Justice 
Peckham  reaffirmed  the  rule  stated  in  Ken- 
nedy v.  Gibson,  8  Wall.  498-505,  19  L.  ed. 
476-479,  and  followed  in  Bailey  v.  Tilling- 
hast,  40  C.  C.  A.  93,  99  Fed.  801,  and  in  sev- 
eral other  cases,  as  to  the  enforcement  of  the 
statutory  liability  of  stockholders  for  debts 
in  a  national  bank,  that  "where  the  whole 
amount  is  to  be  recovered,  the  proceeding 
must  be  at  law;  where  less  is  required,  the 
proceeding  may  be  in  equity,  and  in  such  a 
case  an  interlocutory  decree  may  be  taken 
for  contribution." 

The  considerations  which  led  to  the  deci- 
sion in  Hale  y.  Allinson  apply  with  almost 
equal  force  to  the  present  case.  There  is 
one  question  presented  by  the  receiver  in 
which  the  respondents  all  have  a  common  in- 
terest, namely,  whether  there  was  a  by-law 
and  a  liability  of  members  under  it,  as  he 
avers.  There  are  other  questions  which  per- 
tain to  each  individual  respondent,  namely, 
whether  he  became  a  member  of  the  corpora- 
tion so  as  to  be  subject  to  the  liabilities  of 
members,  and  if  so,  whether  he  ceased  to 
be  a  member  before  this  particular  liability 
attached,  and  whether,  if  it  attached,  it  was 
ever  discharged.  In  none  of  these  questions 
has  any  other  member  any  interest.  As  to 
them  there  must  be  a  separate  trial  against 
each  respondent. 

This  is  not  a  case  in  which  a  decree  for 
payment  can  be  made  against  a  particular 
respondent  without  service  upon  him.  As 
to  questions  of  the  kind  above  stated,  he 
is  not  a  member  of  a  class  who  can  be  repre- 
sented by  other  members.  Before  he  can  be 
found  liable  as  for  a  debt,  he  must  be  given 
notice  of  the  claim  against  him,  and  an  op- 
portunity to  make  his  defense.  Inasmuch  as 
there  must  be  a  service  of  process  upon  each 
defendant,  it  would  seem  to  be  a  more  simple 
and  orderly  method  to  bring  an  action  at 
law  against  each  member,  and  almost  if  not 
quite  as  economical  a  way  for  the  receiver. 

We  are  inclined  to  the  view  that  this  cast* 
should  be  governed   by  the  decision  above 
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stated;  and  that  it  should  be  treated  as  pre- 
senting nothing  but  separate  claims  for  the 
payment  of  debts  in  which  different  ques- 
tions may  arise,  such  that  they  cannot  prop- 
erly be  joined  in  equity  for  the  purpose  of 
preventing  a  multiplicity  of  suits. 

The  respondents  contend  that  there  can 
be  no  liability  for  these  annual  dues,  be- 
cause a  receiver  has  been  appointed  for  the 
property  of  the  corporation,  and  the  re- 
spondents have  not  enjoyed  the  expected 
benefits  of  membership.  From  what  appears 
upon  this  record,  we  must  assume  that  the 
liability  for  the  dues  for  the  year  ending  De- 
cember 1,  1008,  accrued  on  December  1,  1907, 
and  that  nothing  had  occurred  at  that  time 
to  relieve  the  respondents  from  liability  for 
this  annual  assessment.  We  have  no  report 
of  evidence,  nor  anything  on  the  subject 
but  the  pleadings  and  the  decrees.  Dealing 
with  the  case  only  upon  the  facts  before  us, 
we  hold  that  this  defense  is  not  made  out. 

Nor  is  there  any  good  ground  for  the  ap- 
peal of  the  respondents  as  to  the  allowance 
of  the  claims  of  creditors  against  the  corpo- 
ration, including  the  claims  of  Shepard- 
Norwell  Company,  Smith-Patterson  Com- 
pany, and  McKenney  &  Waterbury  Com- 
pany. The  decree  as  to  these  is  founded  upon 
findings  of  fact  by  the  trial  judge,  which  are 
well  sustained  by  the  evidence. 

The  appeal  of  the  receiver  from  the  dis- 
missal of  the  second  petition .  rests  upon  the 
fact  that  a  quorum  of  the  executive  coipmit- 
tee  were  present  when  the  special  assess- 
ment was  made,  and  the  vote  was  passed  by 
a  majority  of  the  quorum.  The  by-law  un- 
der which  action  was  taken  provides  that  an 
assessment  may  be  made  by  a  majority  of 
the  executive  committee.  The  committee 
consisted  of  twenty  members,  fifteen  chosen 
specially,  and  five  other  officers  who  were 
members  of  the  committee  ex  ofRciis.  By 
article  3,  §  10,  five  members  of  the  commit- 
tee constitute  a  quorum.  The  question  is 
whetlier  the  by-law  authorizing  a  special 
assessment  to  be  made  by  a  majority  of  the 
committee  means  by  a  majority  of  the  quo- 
rum, or  a  majority  of  the  whole  commit- 
tee. We  are  of  opinion  that  the  judge  was 
right  in  holding  that  it  means  a  majority 
of  the  whole  committee.  It  gives  an  unusual 
and  impbrtant  power.  It  uses  words  which 
naturally  signify  more  than  half  of  the 
whole  number  of  the  committee.  It  is  hard- 
ly to  be  expected  that  this  power  would  be 
given  to  a  majority  of  a  quorum  of  five, 
which  is  so  small  a  part  of  the  whole  com- 
mittee. 

Decree  reversed. 

Demurrers  sustained. 

Decree  as  to  allowance  of  claims  affirmed. 

Decree  dismissing  receiver's  second  peti- 
tion affirmed. 
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RE  GEORGE  LOOMIS  et  al. 
(84  Neb.  493,  121  N.  W.  45C.) 

Receiving  stolen  property  —  natvre  of 
offense. 

1.  In  this  state  the  receiving  or  buying  of 
stolen  goods  with  intent  to  defraud  the  own- 
er is  not  an  accessory,  but  a  substantive,  of- 
fense, and  a  conviction  may  be  had  without 
regard  to  the  person  who  stole  the  goods,  or 
from  whom  they  were  received. 

Same  —  property  stolen  in  other  state  — 
effect. 

2.  The  charge  of  buying  stolen  horses  in 
this  state,  knowing  the  same  to  have  been 
stolen,  with  intent  by  such  buying  to  d^ 
fraud  the  owner,  states  an  offense,  even 
though  the  charge  further  recites  tliat  the 
horses  were  stolen  in  South  Dakota. 

(May    21,   'l909.) 

Headnotes  by  Letton,  J. 

Note,  —  Pro^ecHtion  for  receiving  siolen 
property  where  property  in  question 
teas  stolen  in  foreign  state  or  coun- 
try. 

The  cases  are  agreed,  in  states  where  by 
common  law  or  statute  it  is  held  to  l>e  lar- 
ceny to  bring  property  into  the  state  wbicli 
has  been  stolen  in  another  state  or  country, 
that  one  who  receives  such  property  know- 
ing it  to  have  been  stolen  is  guilty  of  re- 
ceiving stolen  property. 

Thus,  in  the  following  cases,  where  the 
property  in  question  had  been  stolen  in  one 
state,  those  who  received  it  in  another  state 
with  knowledge  of  the  fact  that  it  had  boon 
stolen  were  held  guilty  of  receiving  stolen 
property:  State  v.  Suppe,  00  Kan.  566,  57 
Pac.  108;  State  v.  Stinipson,  45  Me.  COS; 
Com.  V.  Andrews,  2  Mass.  14,  3  Am.  Dec. 
17;  United  States  v.  Mortimer,  1  Hayw.  & 
H.  215,  Fed.  Cas.  No.  15,821;  Curran  v. 
State,  12  Wyo.  553,  76  Pac.  577. 

Dana,  Ch.  J.,  in  Com.  v.  Andrews,  supra, 
said :  *'The  offense  charged  on  the  dcfeii(l'<itiit 
is  the  receiving  the  goods  in  Boston  know- 
ing them  to  have  been  stolen.  If  the  princi 
pal  could  be  tried  and  convicted  in  this  coun- 
ty, the  accessory  may  be  tried  and  convicteil 
here  also.  The  same  reason  which  author 
izes  a  conviction  in  the  case  of  stealin;: 
goods  in  one  county  and  bringing  them  into 
another  applies,  in  my  mind,  to  the  case  ol 
stealing  in  one  state  and  bringing  them  into 
another, — viz.,  that  every  moment's  feloni- 
ous possession  is,  in  con  tern  pin  tiou  of  the 
itiw,  a  new  taking,  stealing,  and  carryinjr 
away." 

And  one  who  received  goods  from  an  agent 
of  the  thief  was  held  guilty  of  receivlnj; 
stolen  property,  where  the  goods  were  stolen 
in  New  York  and  sent  to  an  n^vut  in  Massa- 
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APPLICATION  by  Homer  M.  Sullivan  for 
a  writ  of  habeas  corpus  to  secure  the 
release  of  George  C.  Loomis  et  al.  from 
custody  in  which  they  were  held  under  war- 
rants which  were  alleged  to  be  void.  De- 
nied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  SulliTan  &  Squires,  for  relator: 

One  cannot  be  held  for  receiving  and  buy- 
ing stolen  property  where  the  same  was 
stolen  in  another  state,  in  the  absence  of 
a  special  statute,  or  in  the  absence  of  ju- 
dicial determination  that  the  bringing  from 
one  state  into  another  of  stolen  property 
renders  the  thief  guilty  in  the  state  to 
which  it  is  brought. 

Bishop,  New  Crim.  Law,  8th  ed.  §  1142; 
12  Cyc.  Law  &  Proc.  p.  210;  24  Am.  & 
Eng.  Enc.  Law,  p.  46;  Rorer,  International 
Law,  2d  ed.  309-320;  Durham  v.  State,  2 
Ga.  App.  401,  58  S.  E.  557;  R.  v.  Debruiel, 
11  Cox  C.  C.  207;  R.  v.  Carr,  15  Cox,  C.  C. 
131;  Com.  v.  Andrews,  2  Mass.  14,  3  Am. 
Dec.  17. 

Messrs.  W.  T.  Thompson,  George  W. 
Ayres,  John  Tucker,  and  l^olcott  & 
Morrissey  for  respondent. 

Letton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  application  for  a  writ 
of  habeas  corpus.  The  parties  in  whose  be- 
half the  writ  is  applied  for  were  informed 
against   in   the   district   court   for    Cherry 


county  on  the  charge  of  buying  and  receiv- 
ing stolen  horses,  which  had  been  stolen 
in  the  state  of  South  Dakota,  knowing  them 
to  have  been  stolen,  and  with  the  intent 
to  defraud  the  owners.  A  demurrer  was 
filed  to  the  information,  which  was  over- 
ruled by  the  district  court.  Pending  further 
proceedings,  this  application  was  made  upon 
the  ground  that  the  information  and  war- 
rant upon  which  the  prisoners  are  held  are 
each  void,  for  the  reason  that  no  offense 
against  the  laws  of  the  state  of  Nebraska 
is    charged. 

It  is  contended  that  since,  in  this  state, 
under  the  rule  announced  in  People  v. 
Loughridge,  1  Neb.  11,  93  Am.  Dec.  325,  it 
is  no  crime  to  bring  into  the  state  property 
stolen  in  another  state,  it  can  be  no  crime 
to  receive  such  property;  that,  since  an  act 
which  may  constitute  the  crime  of  larceny 
in  this  state  may  not  be  a  crime  in  South 
Dakota,  the  courts  of  this  state  cannot  try 
such  question;  that  ofTenses  against  the 
laws  of  a  sister  state  cannot  be  examined 
into  or  punished  in  this  state;  that  since, 
in  order  to  commit  the  offense  of  horse 
stealing,  with  which  §  117  of  the  Criminal 
Code  is  mainly  concerned,  the  horses  must 
have  been  stolen  in  this  state,  the  offenses 
of  bringing  stolen  property,  concealing  the 
thief  and  concealing  the  animal,  dependinpr 
thereon  and  covered  by  the  same  section  of 
the  Code,  cannot  be  committed  if  the  prop- 


chusetts  for  disposal.  Com.  v.  White,  123 
Mass.  430,  25  Am.  Rep.  116. 

The  statute  in  Michigan  provides  that 
"every  receiver  of  personal  property  that 
shall  have  been  feloniously  stolen,  knowing 
the  same  to  have  been  stolen,  may  be  in- 
dicted, convicted,  and  punished  in  any  coun- 
ty where  he  received  or  had  such  property, 
in  the  same  manner  that  receivers  of  person- 
al property  stolen  in  this  state  are  indicted, 
convicted,  and  punished,  notwithstanding 
such  theft  was  committed  in  any  otiier 
state  or  country."  Comp.  Laws,  1871,§  7007. 
Under  this  statute  it  is  held  not  neces- 
sary to  allege  the  place  of  the  theft  in 
order  to  admit  proof  that  the  goods  were 
stolen  in  Canada.  People  v.  Goldberg,  39 
Mich.  545. 

But  where  it  is  held  not  to  be  larceny  to 
bring  property  stolen  in  one  state  into  an- 
other state,  it  is  held  that  one  who  receives 
such  property  is  not-  guilty  of  receiving 
stolen  property.  Golden  v.  State,  2  Ga. 
App.  440,  58  S.  E.  657.  Tlie  court  here 
said:  **The  courts  of  this  state  could  not  in- 
flict any  punishment  against  the  principal 
fcKn  for  his  crime  coram ittc^d  beyond  her 
borders;  and  the  same  punishment  as  to  the 
accessory  after  the  fact  in  this  view  would 
be  no  punishment  at  all.  ...  We  think 
that  the  law  should  be  otherwise;  but,  upon 
»  careful  review  of  the  authorities  in  this 
country  and  in  England,  we  are  sure  that 
28  L.RA.(N.S.) 


it  is  not.  Many  states,  recognizing  this  rule 
as  existing  in  the  absence  of  express  statute 
to  the  contrary,  have  enacted  laws  making 
criminal  the  receiving  of  goods  stolen  in 
another  jurisdiction.  Georgia  should  have 
such  a  statute;  but  until  such  a  law  is 
passed  we  must  enforce  the  rule  as  we 
find  it.** 

And  the  rule  in  England  is  that  it  is  not 
larceny  to  bring  ^oods  stolen  in  a  foreign 
country  into  the  Kingdom,  and  that  one  re- 
ceiving them  cannot  be  held  guilty  of  receiv- 
ing stolen  property.  R.  v.  Debruiel,  11  Cox, 
C.  C.  207;  R.  v.  Carr,  36  Cox,  C.  C.  131. 
The  court  in  the  first  case  said:  "Nor  could 
the  prisoner  be  convicted  of  receiving,  be- 
cause that  crime  consisted  in  the  guilty  re- 
ceipt of  stolen  goods;  that  is  to  say,  goods 
stolen  according  to  the  law  of  En«:land,  and 
that  law  does  not  recognize  a  stealing  in  a 
foreign  country  as  a  crime  which  it  will 
punish." 

It  was  held  in  R.  &  Carr,  16  Cox,  C.  C. 
129,  however,  that  admiralty  had  jurisdic- 
tion where  one  in  England  received  bonds 
which  had  been  stolen  from  a  vessel  moored 
in  a  navigable  river  at  Rotterdam,  and  a 
conviction  was  affirmed. 

As  to  what  law  governs  in  determining 
whether  larceny  has  been  committed,  iu 
prosecution  under  statute  against  brin^^in^^ 
stolen  propertv  into  the  state,  see  note  in 
14  L.R.A.  (N.S.)  566.  J.  T.  W. 
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erty  was  stolen  outside  of  the  state.  By 
Stat.  3  and  4  Wm.  &  Mary,  chap.  9,  if  a 
person  received  stolen  property  from  the 
thief,  knowing  the  same  to  have  been  stolen, 
and  with  the  intent  to  assist  the  thief  in 
depriving  the  owner  of  his  property,  he  is 
an  accessory  to  the  larceny.  1  Hale,  P.  C. 
€17.  Following  this  statute,  in  a  number 
of  states  the  ofTense  is  deemed  to  be  acces- 
sorial in  its  nature.  In  Engster  v.  State, 
11  Neb.  542,  10  N.  W.  453,  it  was  deter- 
mined that  this  offense  is  a  substantive 
crime  in  this  state,  and  not  accessorial,  and 
that  conviction  may  be  had  without  regard 
to  the  person  who  stole  the  goods  or  from 
whom  they  were  received.  This  case  was 
followed  in  Levi  v.  State,  14  Neb.  1,  14  N. 
W.  543,  and  Ream  v.  State,  52  Neb.  727, 
73  N.  W.  227.  In  the  latter  case  it  was 
contended  that  it  was  necessary  for  the 
state  to  allege  and  prove  the  conviction  of 
the  person  by  whom  the  property  was 
originally  stolen,  but  the  court  say:  "That 
such  was  the  rule  under  the  former  practice 
may  be  conceded,  since  one  guilty  of  receiv- 
ing and  concealing  stolen  property  is,  at 
common  law,  treated  as  an  accessory  after 
the  fact;  but  in  this  state  the  ofTense 
charged  is  an  independent  substantive  crime, 
and  the  conviction  of  one  charged  therewith 
is  in  no  wise  dependent  upon  the  prosecu- 
tion of  the  original  thief."  There  are  two 
lines  of  authority  upon  the  question  of 
whether,  in  the  absence  of  a  statute,  it  is 
larceny  to  bring  stolen  property  into  an- 
other state  than  that  in  which  the  property 
was  stolen.  So  far  as  this  state  is  con- 
cerned, this  question  was  settled  at  a  very 
early  period  in  the  case  of  People  v.  Lough- 
ridge,  supra,  in  which  it  was  held  that  the 
bringing  into  this  state  by  the  thief  of  goods 
stolen  in  another  state  is  not  larceny.  This 
case  was  followed  recently  in  Van  Buren 
V.  State,  65  Neb.  223,  91  N.  W.  201,  14  Am. 
Crim.  Rep.  430.  An  interesting  presenta- 
tion of  the  arguments  pro  and  con  and  the 
holdings  of  the  several  courts  is  to  be  found 
in  1  Bishop's  Criminal  Law,  8th  ed.  §§  140, 
141.  In  this  state,  therefore,  it  is  settled 
that  it  is  not  a  crime  to  bring  stolen  prop- 
erty into  the  state,  and  that  the  offense  of 
receiving  stolen  property  is  an  independent 
substantive  offense,  with  no  element  of  an 
accessorial  nature. 

The  plaintiff  contends,  and  a  number  of 
text-book  writers  upon  this  branch  of  the 
law  seem  to  agree  with  him  (12  Cyc.  Law  & 
Proc.  p.  210;  1  Bishop,  Crim.  I^w,  8th  ed. 
§  1142:  Clark  &  M.  Crimes,  §  503),  that  it 
is  not  a  crime  to  receive  stolen  property  in 
a  state  other  than  that  in  which  it  was 
stolen,  unless  the  laws  of  the  state  in  which 
the  property  is  received  make  it  a  crime  to 
bring  stolen  property  into  the  state.  This 
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is  the  English  rule.  R.  v.  Carr,  15  Cox, 
C.  C.  131;  R.  V.  Debruiel,  11  Cox,  C.  C.  207. 
A  contrary  view  is  taken  by  Judge  McCUin, 
1  Criminal  Law,  §  720,  wherein  he  bits: 
*1t  has  been  held  in  England  that  if  the 
goods  were  stolen  outside  of  the  Kingdom, 
there  could  not  be  a  guilty  receiving  of 
them  in  the  Kingdom.  In  this  country  it 
has  been  held  that  it  is  immaterial  that 
the  goods  were  stolen  outside  of  the  8tat«, 
and  there  is  sometimes  a  statutory  prori- 
sion  to  that  effect.  The  Venue  of  the  of- 
fense, if  deemed  a  substantive  one,  is  in 
the  county  where  the  goods  are  received: 
but,  if  it  is  accessorial  in  its  character  br 
the  statute,  the  venue  is  where  the  gooilH 
were, stolen."  See  also  Beal  v.  State,  IS 
Ind.  378;  State  v.  Crawford,  39  S.  C.  343, 
17  S.  E.  799;  Licette  v.  State,  75  Ga,  253; 
State  V.  Stimpson,  45  Me.  COS.  The  argu 
ments  of  the  applicant  in  this  case  are 
identical  with  those  used  in  a  case  where  it 
has  been  sought  to  convict  one  of  larceny 
when  he  brings  stolen  property  into  a  st^te 
where  there  is  no  statute  making  such  an 
act  an  offense  against  the  latter  state. 
There  seems  to  be  no  doubt  that  where  a 
statute  makes  bringing  stolen  property  into 
the  state  a  substantive  crime  against  that 
state,  such  laws  are  constitutional  and  may 
be  enforced.  People  v.  Williams,  24  Mich. 
161,  9  Am.  Rep.  119.  The  states  of  Michi 
gan.  New  York,  Illinois,  Alabama,  and 
Mississippi  have  such  statutes.  In  thia 
scate  it  was  said  by  Holcomb,  J.,  in  Van 
Buren  v.  State,  supra:  *That  the  legisla- 
ture may  declare  the  bringing  into  this  state 
property  stolen  in  another  an  offense,  and 
provide  suitable  punishment  therefor,  is 
abundantly  supported  by  the  authorities: 
but  this  phase  of  the  subject  is  not  before 
us.*'.  While  this  remark  is  dictum,  still 
it  indicates  that  the  mind  of  the  court  docs 
not  run  counter  to  the  decisions  of  those 
states  in  which  such  a  statute  has  been 
enacted  and  tested. 

Under  such  statutes  the  first  requisite  to 
a  conviction  is  that  the  property  must  be 
identified  as  belonging  to  the  class  of  stolen 
property.  It  is  the  bringing  of  such  prop- 
erty into  the  state  that  is  made  a  crime. 
Now  it  is  no  more  difficult  to  identin 
stolen  property  in  the  case  of  a  prosecution 
for  receiving  the  sanae  knowingly  and  fraud- 
ulently, than  in  a  prosecution  for  bringing 
such  property  into  the  state.  The  right  of 
the  receiving  state  to  punish,  and  the  man- 
ner and  quantum  of  proof  that  the  property 
falls  within  the  prohibited  class,  must  nec- 
essarily be  the  same.  If  a  statute  m^y  l>c 
enforced  which  punishes  the  bringing  of 
stolen  property  within  the  borders  of  the 
state,  it  is  difficult  to  see  why  a  statute 
makinpr   the   buying   or   receiving  of  such 
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stolen  property  a  crime  may  not  also  be 
enforced.  The  inquiry  is  the  same  in  both 
cases.  In  the  one  case:  Is  the  property 
which  is  brought  into  the  state  "stolen  prop- 
erty?" In  the  othw:  Is  the  property  pur- 
chased "stolen  property?"  We  are  unable 
to  see  any  ground  for  distinction.  If  the 
statute  makes  it  a  crime  to  bring  stolen 
property  into  the  state,  the  bringing  into 
the  state  is  considered  as  a  substantive 
oiTense  committed  against  the  receiving 
state.  It  is  not  an  oiTense  against  the  laws 
of  the  state  where  the  property  was  stolen, 
and  its  prosecution  is  not/ as  is  argued, 
an  attempt  to  punish  for  an  infraction  of 
the  laws  of  that  state.  There  is  no  better 
or  more  logical  reason  for  holding  that  a 
conviction  may  be  had  in  the  one  case  than 
in  i\i2  other. 

The  act  of  the  legislature  in  either  case 
is  not  obnoxious  to  the  rule  that  one  state 
will  not  administer  the  penal  laws  of  an- 
other; for  the  act  denounced  is  one  com- 
mitted within  the  state,  though  the  prop- 
erty received  its  taint  outside  of  its  bounds. 
What  the  legislature  sought  to  prevent  was 
the  trade^  and  commerce  in  stolen  goods  in 
this  state.  It  had  the  right  to  make  it  a 
crime  to  receive  goods  of  this  character 
with  the  intention  to  defraud  the  owner, 
and  this  is  the  gist  of  the  offense.  It  is  im- 
material that  the  owner  may  reside  in 
another  state.  The  prisoners  are  not 
charged  with  the  infraction  of  the  laws  of 
South  Dakota,  but  with  the  infraction  of 
the  laws  of  this  state.  It  may  or  may 
not  be  necessary  for  the  prosecution,  in  its 
effort  to  establish  the  class  to  which  the 
goods  are  alleged  to  belong,  to  show  that 
their  original  taking  was  in  violation  of 
the  laws  of  South  Dakota  (People  v. 
Staples,  91  Cal.  23,  27  Pac.  523;  Barclay 
V.  United  States,  11  Okla.  503,  69  Pac.  799)  ; 
but,  however  this  may  be,  it  does  not  alter 
the  fact  that  the  offense  described  in  the 
statute  is  one  committed  against  the  laws 
of  this  state. 

Whatever  may  be  the  rule  which  is  ap- 
plicable in  England  under  the  peculiar  con- 
ditions surrounding   that    "tight    little    is- 
land,"  the    conditions    existing    along    the 
northern   and    western   boundaries   of   this 
state  are  such  as  require  a  common- sense 
interpretation  of  the  statute.    If  we  should 
construe  the  law  as  the  relator  contends,  the 
effect  would  be  to  make  possible  a  flourish- 
ing industry  in  receiving  stolen  horses  and 
cattle  in   what    is    known    as   "the    cattle 
country,"  in   the   western   portion   of   this 
state,  and  to  foster  and  buijd  up  the  per- 
nicious practices  which  the  statute   is  in- 
tended to  prevent.     If  the  charge  in   this 
case  is  substantiated  by  the  proof,  a  more 
^trikincr   illustration    of    the    consequences 
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liable  to  ensue  could  not  well  be  had.  The 
prisoners  are  charged  with  unlawfully  buy- 
ing and  receiving  thirteen  horses  and  mares 
with  the  intent  to  defraud  the  respective 
owners,  well  knowing  all  the  property  to 
have  been  stolen  in  South  Dakota.  The 
profit  of  such  a  commefce  may  be  large,  as 
this  charge  indicates. 

It  seems  clear  to  us  that  stolen  property 
is  stolen  property,  wherever  it  may  have 
acquired  that  distinctive  character,  and 
wherever  it  may  be  found,  and  that,  where 
the  receiving  of  it  with  the  intent  to  de- 
fraud the  owner  is  made  a  substantive 
crime,  the  locality  of  the  theft  or  the 
personality  of  the  thief  is  not  material. 
The  material  questions  are,  Does  it  belong 
to  that  class  of  property,  the  buying  of 
which  is  condemned  by  the  statute?  and 
was  it  bought  with  criminal  knowledge  and 
intent?  If  so,  the  buying  with  such  knowl- 
edge and  unlawful  intent  violates  the  stat- 
ute. 

For  these  reasons,  we  are  of  the  opinion 
that  the  information  charges  an  offense 
against  the  laws  of  this  state,  and  that  the 
prisoners  are  not  unlawfully  restrained  of 
their   liberty. 

The  writ  is  denied. 

Fawcett,  J.,  not  sitting. 
Petition  for  rehearing  denied. 
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STATE  OF  NEBRASKA 
v. 

JAMES  HAND  et  al. 
(—  Neb.  — ,  126  N.  W.  ]602.) 

Marriage  —  evasion  of  law  —  validity. 

A' marriage  which  is  prohibited  by  statute 
because  contrary  to  the  policy  of  our  laws 
is  yet  valid  if  celebrated  elsewhere  according 
to  the  laws  of  the  place  where  celebrated, 
even  if  the  parties  are  citizens  and  residents 
of  this  state,  and  have  gone  abroad  for  the 
purpose  of  evading  our  laws,  there  being  no 
legislative  enactment  that  such  marriages 
out  of  the  state  shall  have  no  validity  here. 

(June  10,  1010.) 

Headnote  by  Fawcett,  J. 

\ote.  —  Law  governing  validity  of  ftiar- 

riage. 

This  subject  is  covered  in  notes  in  57 
L.R.A.  155.  11  L.R.A.(N.S.)  1082,  17  L.R.A. 
(N.S.)   800,  and  26  L.R.A.  (N.S.)   179. 

As  shown  in  those  notes  the  general  rule 
"n  this  country,  contrary  to  the  rule  sus- 
tained by  the  weight  of  authority  in  Eng- 
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I?  XCEPTIONS  by  the  state  to  the  acquit- 
Id   tal  and  discharge  by  the  District  Court 
lor  Otoe  County  of  defendants,  who  were 
cliarged  with  fornication.     Overruled. 
The  facts  are  stated  in  the  opinion. 
Mr.  D.  W.  Livingston,  for  the  State: 
The  alleged  marriage  was  absolutely  void 
ah  initio,  for  the   reason  that  the  parties 
were    both    under    a    personal     incapacity 
which  followed  them  wherever  they  went,  so 
long  as  they  remained  domiciled  in  Nebras- 
ka. 

State  V.  Kennedy,  76  N.  C.  251,  22  Am. 
Rep.  684;   Story,  Confl.  L.  §  65;  Williams 
V.  Oates,  27  K  C.    (5  Ired.  L.)    535;  Kin- 
ney  V.   Com. '30   Gratt.   858,  32  Am.  Rep. 
690;  StuU's  Estate,  183  Pa.  625,  39  L.R.A. 
539,  63  Am.  St.  Rep.  776,  39  Atl.  16;  Lan- 
ham  V.  Lanham,  136  Wis.  360,   17   L.R.A. 
(N.S.)   804,  128  Am.  St.  Rep.  1085,  117  N. 
W.  787. 
Mr.  John  C.  Watson,  for  defendants: 
The  validity  of  a  marriage  i^  determined 
by  the  law  of  the  place  where  it  was  cele- 
brated. 


Dumaresly  v.  Fishly,  3  A.  K.  Marsh.  368; 
Clark  V.  Clark,  52  N.  J.  Eq.  660,  30  Atl.  81; 
Minor  v.  Jones,  2  Redf.  289;  Phillips  v. 
Gregg,   10  Watts,   158,   36  Am.  Dec.  158. 

A  marriage  valid  in  the  country  where 
celebrated  will  be  held  valid  in  other  coun- 
tries where  the  parties  may  be  domiciled, 
though  it  would  have  been  invalid  by  the 
law  of  the  subsequent  domicil  if  it  had 
been  originally  celebrated  there. 

Gaines  v.  Relf,  12  How.  472,  13  L.  ed. 
1071;  Campbell  v.  Crampton,  18  Blatchf. 
150,  2  Fed.  4^7;  Pearson  v.  Pearson,  51 
Cal.  120;  Stevenson  v.  Gray,  17  B.  Mon. 
193;  Dannelli  v.  Dannelli,*  4  Busli,  51; 
Fornshill  v.  Murray,  1  Bland,  Ch.  470,  IS 
Am.  Dec.  344;  Hutchins  v.  Kiinmell,  31 
Mich.  126,  18  Am.  Rep.  164;  Johnson  v. 
Johnson,  30  Mo.  72,  77  Am.  Dec.  508;  Hir- 
am V.  Pierce,  45  Me.  367,  71  Am.  l)cc.  555; 
Medway  v.  Needham,  16  Mass.  157,  8  Am. 
Dec.  131;  Putnam  v.  Putnam,  8  Pick.  433; 
Cambridge  v.  Lexington,  1  Pick.  500,  11 
Am.  Dec.  231;  Sutton  v.  Warren,  10  Met 
451;    Com.    V.    Graham,    157    Mass.   73,  16 


land,  is  that  the  capacity  of  the  parties  .to 
marry,  as  well  as  the  formal  validity  of 
the  marriage,  is  in  general  to  be  deter- 
mined by  the  law  of  the  place  where  the 
marriage  is  celebrated,  rather  than  by  the 
law  of  the  domicil  of  the  parties.  Some 
cases,  however,  while  conceding  this  to  be 
the  general  rule,  refuse  to  recognize  the 
marriage,  though  valid  by  the  law  of  the 
place  where  it  was  celebrated,  if  the  parties 
were  domiciled  at  the  forum  and  went  into 
the  other  state  in  order  to  evade  the  law 
of  tlieir  domicil,  upon  the  ground  that  it 
would  be  contrary  to  public  policy  of  the 
forum  to  recognize  such  a  marriage.  The 
jreneral  rule,  however,  was  applied  in 
State  v.  Hand,  notwithstanding  the  facts 
were  such  as  to  have  rendered  the  excep- 
tion applicable  if  the  court  had  seen  fit  to 
adopt  it.  The  decision  is  even  stronger  from 
tlie  fact  which  appears  from  the  briefs,  that 
the  marriage  was  challenged  on  the  ground 
that  it  violated  the  miscegenation  statute 
of  Nebraska,  and  the  case  involved  the  right 
of  the  parties  to  live  together  in  Nebraska 
in  the  marital  relation,  and  not  merely  the 
question  of  property  rights.  It  would  seem 
that  no  statute  on  the  subject  of  marriage 
would  be  more  likely  to  be  regarded  as  a 
distinctive  part  of  the  public  policy  of  the 
forum,  which  the  courts  would  not  suffer 
to  be  evaded  by  a  marriage  between  their 
own  citizens  celebrated  in  another  state, 
than  a  statute  forbidding  marriage  between 
persons  of  the  white  and  colored  races. 

The  case  of  Medway  v.  Needham,  16  Mass. 
157,  8  Am.  Dec.  131,  otherwise  substantially 
like  State  v.  Hand,  both  in  facts  and  deci- 
sion, differed  from  it  in  that  it  apparently 
involved  merely  the  question  of  settlement 
of  the  parties  for  the  purposes  of  the  poor 
law,,  and  not,  directly  at  least,  their  right 
to  live  topothor  in  the  marital  relation. 
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The  facts  in  Garcia  v.  Garcia  (S.  D.) 
—  L.R.A.(N.S.)  — ,  127  N.  W.  586,  only  re- 
quired a  decision  that  a  marriage  between 
cousins,  valid  by  the  law  of  the  state  where 
the  marriage  was  celebrated  and  where  the 
parties  were  then  domiciled,  will  not  he 
held  invalid  in  South  Dakota,  although  it 
would  have  been  invalid  if  celebrated  in  that 
state.  The  decision,  however,  is  referred 
to  the  general  rule  that  the  law  of  ibe 
place  where  the  marriage  is  celebrated  gov- 
erns. There  is  an  intimation  that  the  mar- 
riage might  have  been  held  invalid  as  con- 
trary to  the  public  policy  of  the  forum,  if 
it  had  been  incestuous  according  to  the  gen- 
erally accepted  opinion  of  Christemlom, 
which  relates  only  to  persons  in  direct  line 
of  consanguinity  and  brothers  and  sister?^ 
and  does  not  embrace  cousins. 

As  shown  in  the  earlier  notes,  the  En;;- 
lish  courts,  contrary  to  the  general  nile 
recognized  in  this  country,  while  conceding^ 
that  the  validity  of  the  marriage,  so  far  as 
it  depends  upon  form  or  ceremony,  depends 
upon  the  law  of  the  place  where  it  was  cele- 
brated, hold  that  matrimonial  capacity  de- 
pends upon  the  law  of  the  domicil,  or  at  least 
that  if,  by  the  law  of  the  domicil  of  both 
parties,  they  are  incapable  of  intermarrying, 
the  marriage  must  be  held  invalid,  though 
celebrated  in  England,  by  the  law  of  which  it 
would  be  valid.  The  English  doctrine  rest* 
principally  on  the  case  of  Sottomaycr  v.  De 
Barros,  L.  R.  5  Prob.  Div.  94,  5  Eng.  Kul. 
Gas.  814  (which  is  discussed  at  page  163 
of  the  note  in  57  L.R.A.). 

The  subject  has  been  recently  discusfsed 
at  length  in  an.  opinion  in  the  court  of  ap- 
peal in  Ogden  v.  Ogden  [1908]  p.  46,  and 
while  the  court  disclaims  any  intention  to 
overturn  the  doctrine  of  the  Sottoroajer 
Case,  the  opinion  seems  to  evince  a  doubt 
in  the  mind  of  the  court  as  to  the  soundness 
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L.ILA.  578,  34  Am.  St.  Rep.  255,  31  N.  E.   I 
706;  Courtright  v.  Courtright,  11  Ohio  Dec. 
Reprint,  413;  Van  Voorhis  v.  Brintnall,  86 
X.  Y.  18,  40  Am.  Rep.  505. 

A  marriage  legal  where  solemnized  is  val- 
id everywhere. 

Hills  V.  State,  57  L.R.A.  155,  note,  61 
Xeb.  589,  85  N.  W.  836;  Gibson  v.  Gibson, 
24  Xei).  429,  39  N.  W.  450;  Bailey  v.  State, 
no  Xeb.  808,  55  N.  W.  242;  Norman  v. 
Xorman,  121  Cal.  620,  42  L.R.A.  343,  66 
Am.  St.  Rep.  74,  54  Pac.  143;  Stnrgis  v. 
Sturgis,  51  Or.  10,  15  L.R.A.(N.S.)  1034, 
131  Am.  St.  Rep.  724,  93  Pac.  096;  State 
V.  Shattuck,  69  Vt.  403,  40  L.R.A.  428,  60 
Am.  St  Rep.  936,  38  Atl.  81 ;  Re  Chace,  26 
R.  I.  361,  69  L.R.A.  493,  58  Atl.  978,  3 
A.  k  E.  Ann.  Gas.  1050;  State  v.  Lowell, 
79  Am.  St.  Rep.  366,  note. 

Although  a  person  is  rendered  by  the  law 
of  the  place  incapable  of  contracting  a  mar- 
riage, yet  if  he  enters  into  a  contract  of 
marriage  in  another  state  where  the  same 
disability  does  not  exist,  the  marriage  iis 
valid. 


8  Am.  &  Eng.  Enc.  Law,  p.  599;  Van 
Voorhis  v.  Brintnall,  supra;  Thorp  v. 
Thorp,  90  N.  Y.  602,  43  Am.  Rep.  189; 
Moore  v.  Hegeman,  92  N.  Y.  521,  44  Am. 
Rep.  408;  Putnam  v.  Putnam  and  Medway 
V.  Needham,  supra;  Bishop,  Marr.  &  Div. 
4th  ed.  HH  348-389;  Story,  Confl.  L.  H^  79- 
81. 

Fawcett,  J.,  delivered  the  opinion  of  the 
court : 

The  defendants  were  informed  against  by 
the  county  attorney  of  Otoe  county  for  the 
crime  of  fornication.  There  was  a  trial  to 
the  court  without  a  jury  upon  a  stipulation 
of  facts.  The  court  found  the  defendants 
not  guilty,  and  ordered  that  they  be  dis- 
charged. Thereupon  the  county  attorney  by 
leave  of  court,  under  the  provisions  of  §  483 
of  the  Criminal  Code,  filed  this  petition  in 
error  in  this  court,  alleging  that  the  find' 
ing  and  judgment  of  the  court  below  "in  ac- 
quitting and  discharging  the  said  defend- 
ants was  contrary  to  law."  From  the  stipu- 
lation of  facts,  it  appears  that  the  defeud- 


of  the  doctrine,  even  within  the  somewhat 
narrow  limits  laid  down  in  that  case. 

And  the  same  comment  applies  in  a  meas- 
ure to  the  still  later  case  of  Chctti  v. 
C'hetti  [1909]  p.  67.  Both  of  these  cases, 
however,  on  their  facts,  are  clearly  distin- 
^niishable  from  the  Sottomayer  Case,  or  at 
least  from  the  state  of  facts  which  the 
court  of  appeal  in  that  case  assumed  for 
the  purposes  of  its  decision,  and  which  must 
therefore  be  regarded  as  limiting  the  doc- 
trine of  that  case. 

The  question  in  Ogden  v.  Ogden  was 
whether  the  validity  of  a  marriage  celebrat- 
ed in  England,  between  an  English  woman 
domiciled  in  England  and  a  Frenchman 
temporarily  residing  in  England,  was  gov- 
erned by  the  law  of  England,  according  to 
which  it  would  be  valid,  or  by  the  law  of 
France,  according  to  whics  it  would  be  in- 
ratid  because  the  parties  did  not  comply 
with  the  formalities  required  by  the  French 
law,  and  the  husband  did  not  obtain  the 
consent  of  his  parents  as  required  by  that 
law.  It  will  be  observed  that  upon  its 
facts  the  case  came  clearly  within  the  deci- 
"^ion  in  Simonin  v.  Millac,  2  Swabey  &  T. 
67  (cited  at  page  172  of  the  note  in  57 
LRA.),  and  exactly  within  the  ground  on 
which  the  latter  case  was  distinguished  in 
the  Sottomayer  Case,  namely,  that  the  mat- 
ter of  consent  of  the  parents  went  to  the 
ceremony,  rather  than  the  capacity  of  the 
parties.  And  upon  the  authority  of  the 
Simonin  Clise  and  the  distinction  made  in 
the  Sottomayer  Case,  the  court  in  the  Og- 
den Case  held  that  the  marriage  was  valid. 
While  not  perhaps  within  the  scope  of  this 
lote,  it  may  be  added  that  the  court  further 
held  in  this  case  that  a  decree  of  nullity  of 
the  pDarriage  entered  by  a  French  court  at 
the  instance  of  the  husband  was  not  bind- 
ing  on  the  English  court,  since,  unlike  a 
decree  for  divorce,  it  did  not  presuppose  the 
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existence  of  a  marriage,  but  declared  invalid 
a  marriage  which  was  valid  according  to  the 
law  of  England,  which  the  court  held  to  be 
I  he  governing  law. 

By  referring  to  page  163  of  the  note  in 
57  L.R.A.,  it  will  be  observed  that  the  deci- 
sion of  the  court  of  appeal  in  the  Sotto- 
mayer Case  was  expressly  rendered  upon 
the  assumption  that  both  parties  were  domi- 
ciled in  Portugal,  and  that  when  the  case 
subsequently  came  before  the  probate  divi- 
sion, Hannen,  President,  contrary  to  that 
assumption,  found  as  a  fact  that  the  hus- 
band was  domiciled  in  England  at  the  time 
of  the  marriage  and  the  wife  in  Portugal, 
and  taking  advantage  of  the  liberty  allowed 
by  the  opinion  of  the  court  of  appeal  in  that 
situation,  upheld  the  marriage  as  in  ac- 
cordance with  the  law  of  England,  where 
it  was  celebrated,  although  it  would  have 
been  invalid  by  the  law  of  Portugal. 

The  Chetti  Case  came  exactly  within  the 
last  decision,  except  that  in  this  instance 
it  was  the  woman  who  was  domiciled  in 
England  and  the  man  who  was  domiciled 
elsewhere.  The  court,  however,  held  that 
that  difference  would  not  affect  the  result, 
and  the  decision  upholding  the  marriage 
rested,  in  part  at  least,  upon  the  authority 
of  the  president  of  the  probate  division  in 
the  Sottomayer  Case,  which  the  court  held 
was  justified  by  the  opinion  of  the  court  of 
appeal  in  that  case. 

It  thus  appears  that  while  these  recent 
English  cases  show  a  disposition  on  the 
part  of  the  English  courts  to  question  the 
foundation  of  the  English  doctrine  which 
refers  matrimonial  capacity  to  the  lex  domi- 
ciliif  at  least  if  both  parties  have  the  same 
domicil,  rather  than  the  lex  loci  celebra- 
tionis, that  doctrine  cannot  as  yet  be  regjinl- 
ed  as  materially  impaired  in  England,  since 
those  decisions  are  clearly  reconoilnbic  with 
it.  G.   H.   P. 
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ants  are  within  the  class  prohibited  by  the 
laws  of  this  state  from  entering  into  the 
marriage  relation;  that  on  November  23, 
1802,  while  both  defendants  were  residents 
of  this  state,  they  went  into  the  state  of 
Iowa  to  celebrate  their  marriage,  for  the 
express  purpose  of  evading  the  laws  of  the 
state  of  Nebraska.  This  is  the  question  for 
our  consideration.  After  their  marriage, 
they  returned  to  Omaha,  and  there  lived  to- 
gether as  husband  and  wife  for  a  period  of 
three  years.  They  then  removed  successive- 
ly to  the  states  of  Utah,  Idaho,  and  Oregon, 
in  all  of  which  states  they  lived  and  co- 
habited together  and  were  known  among 
their  friends  and  acquaintances  as  husband 
and  wife.  Thereafter  they  returned  to  Ne- 
braska, where  they  also  lived  in  that  rela- 
tion until  the  time  of  their  arrest.  It  is 
conceded  that  by  the  laws  of  Iowa  the  mar- 
riage of  defendants,  when  consummated 
there,  was  lawful  in  that  state.  Did  tlic 
court  err  in  finding  them  not  guilty  of  the 
charge  preferred  against  them  and  in  order- 
ing their  discharge?  We  think  not.  In 
Med  way  v.  Needham,  16  Mass.  157,  8  Am. 
Dec.  131,  the  man,  a  mulatto,  and  the  wo- 
man, a  white  woman,  were  inhabitants  and 
residents  of  MassachuseltR.  Desiring  to  be 
married,  and  the  law  of  Massachusetts  pro- 
hibiting sucli  marriage,  they  went  into  the 
neighboring  province  of  Rhode  Island  and 
were  there  married  according  to  the  laws 
of  that  province,  such  a  marriage  not  being 
then  prohibited  by  the  laws  thereof.  In  the 
syllabus,  the  court  say :  ''A  marriage  which 
is  good  by  the  laws  of  the  country  where 
it  is  entered  into  is  valid  in  any  other  coun- 
try; and  although  it  should  appear  that  the 
parties  went  into  another  state  to  contract 
such  marriage,  with  a  view  to  evade  the 
laws  of  their  own  country,  the  marriage  in 
the  foreign  state  will  nevertheless  be  valid 
in  the  country  where  the  parties  live."  In 
the  opinion  the  court  say:  "The  law  now 
in  force  in  this  state  not  only  prohibits  the 
marriage  of  negroes  and  mulattoes  with 
white  persons,  but  expressly  declares  such 
marriages  to  be  void.  But  they  are  only 
void  if  contracted  within  this  state,  in  vio- 
lation of  its  laws.  If  the  marriage  takes 
place  in  a  state  whose  laws  allow  it,  the 
marriage  is  certainly  good  there;  and  it 
would  produce  greater  inconveniences  than 
those  attempted  to  be  guarded  against,  if 
a  contract  of  this  solemn  nature,  valid  in 
a  neighboring  state,  could  be  dissolved  at 
the  will  of  either  of  the  parties,  by  stepping 
over  the  line  of  a  state  which  might  pro- 
hibit such  marriages."  In  Van  Voorhis  v. 
Brintnall,  86  N.  Y.  18,  40  Am.  Rep.  505, 
in  the  syllabus,  the  court  say:  "The  validi- 
ty of  a  marriage  contract  is  to  be  deter- 
mined by  the  law  of  the  state  where  it  was 
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entered  into.  If  valid  there,  it  is  to  be  rn- 
ognized  as  such  in  the  courts  of  this  state, 
unless  contrary  to  the  prohibitions  of  nst* 
ural  law,  or  the  express  prohibitions  of  a 
statute.  While  every  state  can  regulate  the 
status  of  its  own  citizens,  in  the  absence  of 
express  words  a  legislative  intent  to  contra- 
vene the  ju8  gentium,  under  which  the  ques- 
tion of  the  validity  of  a  marriage  contract 
is  referred  to  the  Ux  loci  contractu$f  can- 
not be  inferred.  The  intent  must  find  dear 
and  unmistakable  expression."  The  court 
cites  Medway  v.  Needham,  supra,  and  also 
quotes  from  Putnam  V.  Putnam,  8  Pick.  433, 
the  following:  "If  it  shall  be  found  incon- 
venient or  repugnant  to  sound  principle,  it 
may  be  expected  that  the  legislature  vill 
explicitly  enact  that  marriages  contracted 
within  another  state  which  if  entered 
into  here  would  be  void  shall  lia^t 
no  force  within  this  commonwealth.**  Act- 
ing on  that  idea,  Massachusetts  subse- 
quently enacted  a  law  as  follows:  "Where 
persons  resident  in  this  state,  in  order  to 
evade  the  preceding  provisions  and  with  an 
intention  of  returning  to  reside  in  this  state, 
go  into  another  state  or  country,  and  there 
have  their  marriage  solemnized,  and  after- 
ward return  and  reside  here,  the  marriage 
shall  be  deemed  void  in  this  state."  After 
the  passage  of  that  law,  the  supreme  court 
of  Massachusetts  in  Com.  v.  Lane,  113 
Mass.  458,  18  Am.  Rep.  509,  in  an  opinion 
by  Mr.  Chief  Justice  Gray,  on  page  4G4  of 
113  Mass.  say:  "A  marriage  which  is  pro- 
hibited here  by  statute  because  coutrarr  to 
the  policy  of  our  laws  is  yet  valid  if  cele 
brated  elsewhere  according  to  the  law  of  the 
place,  even  if  the  parties  are  citizens  and 
residents  of  this  commonwealth,  and  have 
gone  abroad  for  the  purpose  of  evadin*;  our 
laws,  unless  the  legislature  has  clearly  en- 
acted that  such  marriages  out  of  the  stAte 
shall  have  no  validity  here.  This  has  been 
repeatedly  affirmed  by  well-considered  de- 
cisions.'' And  this  seems  to  be  the  over- 
whelming weight  of  the  better  reasoned  ras- 
es on  the  subject.  1  Bishop,  Marr.  Div.  § 
880;  Courtright  v.  Courtright,  11  Ohio  Dec. 
Reprint,  413;  State  v.  Shattuck,  69  Vt  403, 
40  L.R,A.  428,  60  Am.  St.  Rep.  930,  38  Atl. 
81;  Norman  v.  Norman,  121  Cnl.  620.  Ai 
L.R.A.  343,  66  Am.  St.  Rep.  74,  54  Pac.  lU 
quoting  from  Com.  v.  Lane,  supra;  Stur^i'.s 
v.  Sturgis,  51  Or.  10,  15  L.R.A.(X.S.)  1034. 
131  Am.  St.  Rep.  724,  93  Pac.  69G. 

To  hold  otherwise  would  be  to  render  void 
numberless  marriages  and  to  make  illegiti- 
mate thousands  of  children  the  country 
over.  In  1  Bishop  on  Marriage  &  Divorre, 
882,  this  thought  seems  to  have  been  in  tlie 
mind  of  the  author.  He  says:  "It  was  for- 
merly common  for  English  parties  wishin|{ 
to   intermarry   without   a  compliance  with 
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their  own  marriage  acts  to  go  into  Scotland, 
and    there     interchange    the     matrimonial 
consent  simply  in  the  presence  of  witnesses. 
Gretna     Green    was    the  most    convenient 
point  for  the  required  hasty  visit;  and  thus 
Gretna   Green    marriages    hecame     famous, 
and  there  was  no  question  of  their  validity. 
But  Parliament,  in  1866,  by  Stat.  19  &  20 
Vict.  chap.  06,  §  1,  put  an  end  to  this  by 
declaring  that  thereafter  *no  irregular  mar- 
riage contracted  in  Scotland  by  declaration, 
acknowledgment,  or  ceremony  shall  be  valid 
unless  one  of  the  parties  had,  at  the  date 
thereof,  his  or  her  usual  place  of  residence 
there,  or  had  lived  in  Scotland  for  twenty- 
one  days  next   preceding  such  marriage.' " 
We  do  not  question  the  power  of  a  state  to 
pass  a  law  similar  to  that  passed  by  Massa- 
chusetts, as  hereinbefore  set  out,  but  our 
legislature  has  not  seen  fit  to  do  so.    On  the 
contrary,  §  6316,  Cobbey's  Anno.  Stat.  1907, 
provides:     "All  marriages  contracted  with- 
out this  state,  which  would  be  valid  by  the 
laws  of  the  country  in  which  the  same  were 
contracted,  shall  be  valid  in  all  courts  and 
places  in  this  state."     See  Gibson  v.  Gib- 
son, 24  Neb.  394,  429,  39  N.  W.  450:  Bailey 
V.  State,  36  Neb.  808,  812,  65  N.  W.  241; 
Hills  V.  State,  61  Neb.  589,  67  L.R.A.  155, 
85  N.  W.  836. 

While  the  decisions  upon  this  point  are 
not  uniform,  and  authorities  can  be  found 
opposed  to  those  above  cited,  the  reasoning 
of  such  authorities  does  not  appeal  to  us 
as  being  sound  in  law  or  for  the  good  of  so- 
ciety. The  District  Cotirt  did  not  err  in  its 
construction  of  the  law,  and  the  exceptions 
of  the  state  are  therefore  overruled. 


in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiff's 
property  alleged  to  have  been  caused  by 
the  negligent  destruction  by  fire  of  certain 
shade  trees  growing  thereon.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  J.  Murphy  and  Fred  S. 
Duggan,  for  appellant: 

The  value  of  the  trees  destroyed  as  they 
stood  at  the  time  of  the  fire  is  the  true 
measiure  of  damages. 

Birket  v.  Williams,  30  111.  App.  451;  Lou- 
isville &  N.  R.  Co.  v.  Beeler,  126  Ky.  328, 
11  L.R.A.(N.S.)  930,  128  Am.  St.  Rep.  291, 
103  S.  W.  300,  15  A.  &  E.  Ann.  Cas.  913; 
Union  P.  R.  Co.  v.  Murphy,  76  Neb.  545, 
107  N.  W.  757;  Alberts  v.  Husenetter,  77 
JSeb.  699,  110  N.  W.  657;  Kansas  City  & 
0.  R.  Co.  v.  Rogers,  48  Neb.  653,  67  N. 
W.  602;  Missouri  P.  R.  Co.  v.  Tipton,  61 
Neb.  49,  84  N.  W.  416;  Fremont,  E.  &  M. 
V.  R.  Co.  V.  Crum,  30  Neb.  70,  46  N.  W.  217 ; 
Andrews  v.  Youmans,  82  Wis.  81,  52  N.  W. 
23;  Gilman  v.  Brown,  115  Wis.  1,  91  N. 
W.  227;  Missouri,  K.  &  T.  R.  Co.  v.  Lycan, 
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Damages  ^  measure  ^  destruction  of 
shade  trees. 

Where  shade  trees  are  destroyed  by  the 
wrongful  act  of  another,  and  they  have  no 
separable  and  independent  value,  or  when 
their  value  is  nominal,  the  measure  of  dam- 
ages is  the  difference  between  the  value  of 
the  land  before  and  after  they  were  de- 
stroyed. 

(May  21,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Nelson  County 

Headnote  bv  Cabmodt,  J. 
28  LJIA.(N.S.) 


Note,  —  Me€umre  of  damages  for  injurjf 
tOf  or  destrttction  of,  trees  or  shrub- 
hery  not  valttahle  for  their  timber  or 
firewood. 

A  note  to  Bailey  v.  Chicago,  M.  &  St.  P. 
R.  Co.  19  L.R.A.  663,  and  a  note  to  Louis- 
ville &  N.  R.  Co.  V.  Beeler,  11  L.R.A.(N.S.) 
930,  supplementary  thereto,  contain  the  ear- 
lier cases  on  the  question  here  discussed. 

It  was  said  in  the  latter  note  that  the 
difference  in  value  of  the  realty  before  and 
after  the  injury  as  a  statement  of  the  meas- 
ure of  damages  for  the  injury  or  destruc- 
tion of  trees  applied  with  peculiar  fitness 
in  case  of  fruit  trees,  shade  trees,  and  oth- 
er shrubbery,  which  apart  from  the  realty 
have  little  or  no  value. 

In  addition  to  the  many  coses  cited  in 
the  earlier  notes  in  support  of  that  rule, 
the  following  recent  cases  may  also  be  cit- 
ed therefor:  Jordan  v.  Delnware  &  A. 
Teleg.  &  Teleph.  Co.  (Del.)  75  Atl.  1014 
(cutting  of  shade  trees  for  purposes  of  con- 
structing telephone  lines)  ;  Doty  v.  Quiiicy, 
O.  &  K.  C.  R.  Co.  130  Mo.  App.  254,  110 
S.  W.  1126  (apple  trees  destroyed  by  fire) ; 
Dif^gs  V.  Wabash  R.  Co.  131  Mo.  App.  467, 
110  S.  W.  9  (maple  trees  destroyed  by  fire)  ; 
Nichols  V.  New  York  &  P.  Teleg.  &  Teleph. 
Co.  126  App.  Div.  184,  110  N.  Y.  Supp.  326 
(unnecessary  trimming  of  shade  trees  by 
telephone  companv)  ;  Texas  &  P.  R.  Co.  v. 
Graffeo  (Tex.  CiV.  App.)  118  S.  W.  873 
(peach  trees  and  grapevines  destroyed  by 
fire).      • 

It  was  also  pointed  out  in  the  note  to  the 
Beeler  Case  that,  since  there  might  be  a  dif- 
ference of  opinion  as  to  whether  a  certain 
tract  of  land  is  more  valuable  with  an  or- 
cliard  or  with  shade  trees  and  shrubbei-y 
than  without  them,  the  measure  of  damages 
in  a  few  cases  has  been  held  to  be  tlie  lair 
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57  Kan.  635,  47  Pac.  526;  Atchison  T.  & 
S.  F.  R.  Co.  V.  Hays,  8  Kan.  App.  545,  54 
Pac.  322;  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Perry,  65  Kan.  792,  70  Pac.  870;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Geiser,  68  Kan.  281, 
75  Pac.  68,  1  A,  &  E.  Ann.  Cas.  812;  Mogol- 
lon  Gold  &  Copper  Co.  v.  Stout,  14  N.  M. 
245,  91  Pac.  724;  Hooper  v.  Smith  (Tex. 
Civ.  App.)  53 'S.  W.  65;  Norfolk  &  W.  R. 
Co.  V.  Bohannon,  85  Va.  293,  7  S.  E.  236; 
Montgomery  v.  Locke,  72  Cal.  75,  13  Pac. 
401;  Stoner  v.  Texas  &  P.  R.  Co.  45  La. 
Ann.  115,  11  So.  875;  White  v.  Chicago,  M. 
&  St.  P.  R.  Co.  1  S.  D.  326,  9  L.R.A.  824, 
47  N.  W.  146;  Atkinson  v.  Atlantic  &  P. 
R.  Co.  63  Mo.  367;  Elvins  v.  Delaware  &  A. 
Telcg.  &  Teleph.  Co.  63  N.  J.  L.  243,  76 
Am.  St.  Rep.  217,  43  Atl.  903. 

Messrs.  KeHy  &  Samson  and  Scott  Rex, 
for  respondent: 

The  plaintiff  had  the  right  of  election  to 
sue  either  for  the  value  of  the  thing  de- 
stroyed or  for  the  injury  to  the  freehold, 
t.  e.,  for  the  difference  in  value  of  the  real 
estate  before  and  after  the  fire. 

Bailey  v.  Chicago,  M.  &  St.  P.  R.  Co.  3 
S.  D.  531,  19  L.RA.  653,  54  N.  W.  596; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Geiser,  68 
Kan.  281,  75  Pac.  68,  1  A.  &  E.  Ann.  Cas. 
812;  St.  Louis  &  S.  F.  R.  Co.  v.  Noland, 
75  Kan.  691,  90  Pac.  273;  Mogollon  Gold  & 


Copper  Co.  v.  Stout,  14  N.  M.  245,  91  Pic. 
724;  Missouri,  K.  &  T.  R,  Co.  v.  Ljcm, 
57  Kan.  635,  47  Pac.  526. 

The  measure  of  damages  for  the  negligent 
destruction  of  shade  trees  by  fire  is  the  dif- 
ference between  the  value  of  the  land  before 
and  after  the  injury. 

Dwight  v.  Elmira,  C.  &  N.  R.  Co.  132 
N.  Y.  199,  15  L.R.A.  612,  28  Am.  St  E«p. 
563,  30  N.  E.  398;  Gamer  v.  Chicago,  M. 
P.  M.  &  O.  R,  Co.  43  Minn.  375,  45  N. 
W.  713;  Evans  v.  Keystone  Gas  Co.  148 
N.  Y.  112,  30  L.R.A.  651,  51  Am.  St.  Rep. 
681,  42  N.  E.  513;  Hayes  v.  Chicago,  M. 
&  St.  P.  R.  Co.  45  Minn.  18,  47  N.  W.  260; 
Missouri,  K.  &  T.  R.  Co.  v.  Lycan,  57  Kan. 
635,  47  Pac.  526;  Atchison,  T.  &  a  F.  R. 
Co.  V.  Geiser,  supra;  13  Am.  &  Eng.  Edc. 
Law,  pp.  538,  541;  Joyce,  Damages,  §  2134; 
St.  Louis,  I.  M.  &  S.  R,  Co.  v.  Ayres,  67 
Ark.  371,  55  S,  W.  159;  Alberta  t.  Huscn 
etter,  77  Neb.  699,  110  N.  W.  657;  Rowe 
V.  Chicago  &  N.  W.  R.  Co.  102  Iowa,  286, 
71  N.  W.  409;  Joyce,  Damages,  §  220. 

Carmody,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages for  the  destruction  of  95  shade  tre«s 
situated  on  plaintiff's  property,  adjacent  to 
the  right   of   way   of  defendant.    Plaintiff 


and  reasonable  value  of  the  trees  destroyed, 
and,  if  the  trees  were  only  injured,  the  dif- 
ference in  their  value  before  and  after  the 
injury. 

In  observing  that,  practically  at  least, 
these  two  methods  will  often  lead  to  the 
same  amount  of  damages,  it  was  pointed  out 
that  many  cases  which  hold  to  tlie  rule  that 
the  substantive  measure  of  damages  is  the 
difference  between  the  value  of  the  land  be- 
fore and  after  the  destruction  of  the  trees 
admit  evidence  as  to  tiie  value  of  the  trees, 
to  aid  the  jury  in  applying  that  rule. 

This  rule  of  evidence  was  also  recognized 
in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Mosher,  76 
Kan.  599,  92  Pac.  654;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Arthurs,  03  Kan.  404,  65  Pac. 
661 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Owens, 
6  Kan.  App.  516,  60  Pac.  902. 

That  these  two  methods  of  measuring 
the  damages  will  practically  lead  to  the 
same  amount  of  damages  is  also  illustrat- 
ed by  Alberts  v.  Husenetter,  77  Neb.  099, 
110  N.  W.  667,  a  case  arising  in  a  jurisdic- 
tion recognizing  the  measure  of  damages  for 
the  injury  of  fruit  trees  and  shade  trees 
to  be  the  lessened  value  of  the  trees,  where 
it  was  held  that,  in  an  action  for  damages 
to  growing  trees,  evidence  showing  the  ef- 
fect the  destruction  of  the  trees  had  on  the 
value  of  the  land  is  admissible  when  the  na- 
ture of  tlie  trees  destroyed  is  such  that 
they  have  no  value  except  with  reference  to 
and  as  part  of  the  land. 

In   Dip:gs   V.   Wabash   R.   Co.   supra,   evi- 
dence  of   the   cost  of   reproducing  as  good  i 
shade  maplos  as  those  burned  was  held  ad- 
28  L.R.A.(N.S.) 


missible.  To  the  same  effect  is  Muldrow  r. 
Missouri,  K.  &  T.  R.  Co.  62  Mo.  App.  431 
(destruction  of  hedge). 

In  Doty  V.  Quincy,  O.  &  K.  C.  R.  Co.  su- 
pra, besides  the  difference  in  value  of  the 
land  before  and  after  the  fire,  the  plaintiff 
was  also  held  entitled  to  the  difference  in 
the  market  value  of  the  apples. 

In  Galveston,  H.  &  S.  A.  R.  Co.  v.  War- 
necke,  43  Tex.  Civ.  App.  83,  95  S.  W,  600, 
where  it  appeared  that  fruit  trees  were  de- 
stroyed by  fire,  the  court  said :  "We  under- 
stand the  law  to  be  that  the  owner  of  land 
upon  which  growing  trees  have,  been  de- 
stroyed by  the  negligence  of  another  may 
sue  to  recover  damages  for  the  injury 
caused  his  land  by  the  loss  of  the  trees,  or 
may  sue  for  the  value  of  the  trees,  and  un- 
der some  circumstances  both  claims  for 
damage  might  be  asserted ;  but  when  the  in- 
jured party  sues  only  to  recover  the  value 
of  the  trees,  his  measure  of  damage  is  tlieir 
value  when  detached  from  the  soil,  and  if 
they  have  no  value  when  separated  from  the 
land,  the  only  cause  of  action  which  arises 
from  their  destruction  is  one  for  daniagi» 
for  injury  to  the  land,  the  measure  of  dam- 
age in  such  case  being  the  difference  be- 
tween the  value  of  the  land  before  and  after 
the  injury."  It  was  expressly  held  in  this 
case  that  when  the  plaintiff  seeks  to  recover 
the  value  of  the  trees,  he  cannot  recover  the 
value  of  thfe  trees  when  attached  to  the  soil 
for  that  would  in  effect  allow  him  to  recov- 
er for  the  injury  to  his  land,  for  which  h« 
has  not  sued.  G.  V. 


1910. 


CLEVELAND  SCHOOL  DIST.  v.  GREAT  NORTHERN  R.  CO. 


759 


owns  about  1^  acres  of  land  adjoining  the 
defendant's  right  of  way,  and  had  on  this 
land  on  October  4,  1906,  a  consolidated 
school  building,  erected  at  a  cost  somewhat 
in  excess  of  $6,000,  and  95  to  100  young 
shade  trees.  The  trees  were  set  out  in 
the  spring  of  1904,  and  formed  a  double 
row  along  the  westerly  side  and  northerly 
end  of  the  school  ground.  They  were  de- 
stroyed by  a  fire  on  October  4,  1906,  set 
out  and  allowed  to  escape  by  defendant's 
section  men,  who  were  engaged  in  burning 
off  defendant's  right  of  way  adjacent  to 
plaintiffs  property.  The  evidence  shows 
that  at  the  time  of  the  fire  the  trees  had 
three  seasons'  growth,  and  were  in  a  thrifty, 
healthy  condition.  About  100  trees  had 
been  set  out,  a  few  had  been  broken  down 
or  died,  so  that  the  95  trees  destroyed  by 
the  fire  were  practically  all  the  trees  on 
the  premises.  Plaintiff  in  the  complaint 
laid  its  damages  at  $950.  The  jury  re- 
turned a  verdict  for  $573,  upon  which  judg- 
ment was  entered.  A  motion  for  new  trial 
was  made  and  denied,  and  this  appeal  is 
from  such  order  and  judgment.  On  this 
appeal  the  controversy  turns  on  the  measure 
of  damages  to  be  adopted  in  such  a  case, 
and  the  admissibility  of  testimony  of  value. 
This  case  was  tried  in  the  court  below 
by  respondent  on  the  theory  that  the  meas- 
ure of  respondent's  damages  was  the  differ- 
ence in  value  of  the  school  property  before 
and  after  the  fire,  and  was  submitted  to  the 
jury  on  such  theory.  The  court  charged 
the  jury  as  follows:  "In  determininpr  plain- 
tiff's damages,  if  any,  you  will  compare  the 
actual  value  of  plaintiff's  property  just 
before  the  fire  JBuid  before  the  trees  were 
burned  with  the  actual  value  of  the  same 
property  after  the  fire  and  after  the  trees 
were  burned.  The  difference  in  value  will 
be  the  amount  that  plaintiff  is  entitled  to 
recover,  if  anything."  This  instruction,  was 
excepted  to  by  appellant,  and  is  assigned 
as  error.  The  case  was  tried  in  the  court 
below  by  appellant  on  the  theory  that  the 
cost  of  replacing  the  trees  was  the  measure 
of  respondent's  damages.  In  this  court, 
however,  the  rule  of  damages  for  which  ap- 
pellant contends  is  the  value  of  the  trees 
destroyed  as  they  stood  appurtenant  to 
and  attached  to  the  realty,  and  contends 
that  the  damage  could  not  in  any  event 
exceed  the  difference  between  the  value  of 
the  land  before  and  after  the  fire.  The 
value  of  the  trees  as  they  stood  must  be 
limited  to  the  difference  between  the  value 
of  the  land  entire  before  and  after  the  fire. 
Appellant,  however,  argues  with  great  force 
and  plausibility  that  the  fact  that  the  dam- 
ages should  not  exceed  the  said  difference 
does  not  mean  that  such  difference  is  the 
most  accurate  or  direct  test  of  the  loss.  It 
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contends  that  such  damages  should  be  ex- 
actly the  same,  no  matter  by  which  method 
they  are  measured,  if  they  are  properly 
proven  and  found,  and  that  it  is  a  settled 
general  rule  of  law  that  the  measure  of 
damages  should  be  adopted  which  is  the 
most  direct  and  easiest  of  accurate  appli- 
cation, likewise  the  simplest;  that  the  rule 
adopted  offends  against  this  general  prin- 
ciple; that  it  is  indirect  in  attempting  to 
j  ascertain  the  damages  by  a  proposition  in 
subtraction.  It  is  inaccurate  in  its  prac- 
tical application  for  the  reason  that  it 
compels  the  jury  to  think  in  thousands  of 
dollars  in  values,  where  the  actual  damages 
could  not  be  more  than  a  few  hundred  dol- 
lars. It  seems  to  us  that  the  rule  to  be 
adopted  in  any  case  depends  upon  the  char- 
acter and  object  of  the  particular  action. 
Some  courts  hold  that  the  plaintiff  has  his 
election  to  sue  either  for  the  value  of  the 
thing  destroyed  or  for  the  injury  to  the  free- 
hold; that  is,  for  the  difference  in  value  of 
the  real  estate  before  and  after  the  fire.  Bai- 
ley V.  Chicago,  M.  &  St.  P.  R.  Co.  3  S.  D. 
631,  19  L.R.A.  653,  64  N.  W.  590.  In  Bailey 
V.  Chicago,  M.  &  St.  P.  R.  Co.  supra,  which 
was  an  action  to  recover  damages  for  burn- 
ing and  destroying  trees  and  shrubbery,  the 
court  says:  "A  party  injured  as  complained 
of  in  this  action  may  bring  his  suit  for 
destroying  his  trees,  and  in  such  action  re- 
cover the  value  of  such  trees,  not  as  a  part 
of  the  realty,  but  their  intrinsic  value  as 
detached  and  separated  therefrom  and 
proved  in  the  usual  mode  of  proving  value; 
or  he  may  bring  his  action  for  injury  to  his 
real  estate,  and  recover  its  diminution  in 
value.  ■  Each  action  has  its  appropriate  rule 
of  damages."  In  the  case  at  bar,  the  plain- 
tiff having  brought  its  action  for  injury  to 
the  real  estate,  we  think  the  measure  of 
damages  laid  down  by  the  trial  court  is 
correct. 

Although  the  authorities  are  not  uniform, 
the  true  rule  is  believed  to  be  that,  where 
property  attached  to  realty  is  destroyed  by 
fire,  the  plaintiff  may,  at  his  election,  seek 
to  recover  its  value  in  its  detached  form, 
or  as  part  of  the  realty,  in  which  latter 
event  the  measure  would  be  the  difference  in 
the  value  of  the  realty  before  and  after  the 
fire.  13  Am.  &  Eng.  Enc.  Law,  p.  540,  and 
cases  cited.  The  measure  of  damages  for 
the  destruction  of  fruit,  shade,  ornamental, 
or  growing  trees  or  shrubbery  is  the  differ- 
ence between  the  value  of  the  land  before 
and  after  they  were  destroyed.  SRctiDii 
2134,  Joyce  on  Damages,  and  cases  cited: 
earner  v.  Chi-cago,  M.  &  St.  P.  R.  Co.  43 
Minn.  375,  45  N.  VV.  713;  Hayes  v.  Chica.^o, 
M.  &  St.  P.  R.  Co.  45  Minn.  17,  47  N.  W. 
200;  Delaware.  L.  &  W.  R.  Co.  v.  Salmon, 
39  N.  J.  L.  209,  2<i  Am.  Rep.  214;  Bevier 
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v.  Delaware  &  H.  Canal  Co.  13  Hun,  254; 
St,  Louis,  I.  M.  &  S.  R.  Co.  v.  Ayres,  67 
Ark.  371,  65  S.  W.  169;  Evans  v.  Keystone 
Gas  Co.  148  N.  Y.  112,  30  L.R.A.  651,  61 
Am.  St.  Rep.  68],  42  N.  E.  513;  Rowe  v. 
Chicago  &  N.  W.  R.  Co.  102  Iowa,  286,  71 
N.  W.  409;  Hooper  v.  Smith  (lex.  Civ. 
App.)  63  S.  W.  65;  Mogollon  Gold  &  Cop- 
per Co.  V.  Stout,  14  N.  M.  245,  91  Pac.  724; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Geiser,  68  Kan. 
281,  76  Pac.  68,  1  A.  &  E.  Ann.  Cas.  812; 
St.  Louis  &  .S.  F.  R.  Co.  v.  Noland,  75  Kan. 
691,  90  Pac.  273;  Bailey  v.  A.  Siegel  G«» 
Mixture  Co.  54  Mo.  App.  50;  Central  R. 
&  Bkg.  Co.  V.  Murray,  93  Ga.  266,  20  S.  E. 
129;  Hoy t  V.  Southern  New  England  Teleph. 
Co.  60  tonn.  386,  22  Atl.  957;  Shannon  v. 
Hannibal  &  St.  J.  R.  Co.  54  Mo.  App.  223; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stephens, 
74  111.  App.  580;  Terre  Haute  &  L.  R.  Co. 
V.  Walsh,  11  Ind.  App.  13,  38  N.  E.  634; 
Stertz  V.  Stewart,  74  Wis.  160,  42  N.  W. 
214;  In  Dwight  v.  Elmira,  C.  &  N.  R.  Co. 
132  N.  Y.  199,  15  L.R.A.  612,  28  Am.  St. 
Rep.  563,  30  N.  E.  398,  the  court  says:  "A 
party  may  be  content  to  accept  the  market 
value  of  the  thing  taken,  when  he  is  also 
entitled  to  recover  for  the  injury  done  to 
the  freehold.  But  if  he  asserts  his  right  to 
go  beyond  the  value  of  the  thing  taken  or 
destroyed,  after  severance  from  the  freehold, 
so  as  to  secure  compensation  for  the  damage 
done  to  his  land  because  of  it,  then  the 
measure  of  damages  is  the  difference  in 
value  of  the  land  before  and  after  the  in- 
jury. In  this  case  the  plaintiff  was  not 
satisfied  with  a  recovery  based  on  the  value 
of  the  trees  destroyed,  after  separation  from 
the  realty  of  which  they  formed  a  part,  as 
indeed  he  should  not  have  been,  as  such 
value  was  little  or  nothing,  so  he  sought  to 
obtain  the  loss  occasioned  to  the  land  by 
reason  of  the  destruction  of  an  orchard  of 
fruit-bearing  trees  which  added  largely  to 
its  productive  value.  This  was  his  right, 
but  the  measure  of  damages  in  such  a  case 
is,  as  we  have  observed,  the  difference  in 
value  of  the  land  before  and  after  the  in- 
jury." In  Rowe  v.  Chicago  &  N.  W.  R.  Co. 
supra,  which  was  an  action  for  damages  for 
the  destruction  of  an  orchard  by  fire,  the 
court  says:  "The  true  rule  in  such  casps  is 
that,  'when  the  property  destroyed  or  injured 
is  so  closely  connected  with  the  real  estate  on 
which  it  stands  or  to  which  it  is  attached 
that  it  has  no  value  separate  and  independ- 
ent of  the  real  estate,  or  the  injury  is  to 
the  soil  itself,  the  measure  of  damages  is  the 
difference  in  value  between  the  real  estate 
before  the  injury  and  after'  it.*  '*  In  this 
case  the  court  instructed  the  jury  "that,  as 
to  the  orcnard,  the  measure  ot  plaintiff's 
damage  would  be  the  'difference  between  the 
fair  market  value  of  the  plaintifl*s  farm  of 
100  acres,  upon  which  said  orchard  was, 
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not  including  the  grass  or  fences  injured  or 
destroyed,  immediately  before  the  fire,  and 
its  fair  market  value  immediately  after  the 
fire,  as  injuriously  affected  by  said  fire."* 
Ihe  rule  contended  for  by  the  deieodaut  was 
as  follows:  "The  measure  of  damages  in 
this  case  is  the  difference  in  value  of  the 
orchard  just  before  and  its  value  just  after 
the  fire  as  an  orchard."  The  court  says: 
"We  think  the  rule  announced  m  the  in- 
struction given  by  the  court  is  correct^  and 
it  is  supported  by  the  great  weight  of  au- 
thority. It  is  impossible  to  separate  the 
orchard  from  the  land  in  estimating  the 
damages.  Appellant's  contention  results  in 
fixing  the  value  of  each  tree  destroyed  or 
damaged  by  the  fire,  and  the  aggregate  of 
such  values  would  be  the  measure  of  pUiin- 
tiff's  recovery.  Such  a  rule  may  well  be 
held  applicable  to  the  destruction  by  fire  of 
buildings,  fences,  and  other  improvements, 
which  may  at  once  be  replaced,  where  the 
exact  cost  of  restoring  the  property  de- 
stroyed is  capable  of  definite  ascertainment, 
and  where  there  is  no  damage  to  the  realty 
itself."  In  support  of  the  rule  laid  down 
by  the  Iowa  court  it  cites  3  Elliott,  Sail- 
roads,  §  1239,  Minnesota,  Illinois^  Wiaconsin, 
New  Yoik,  Kansas,  Texas,  Indiana,  and  5 
Am.  &  Eng.  Ency.  Law,  p.  36.  The  rule  of 
damages  contended  for  by  appellant  in  this 
court  is  held  the  correct  rule  in  a  few  of 
the  states,  notably  Nebraska,  and  in  an 
early  case  in  South  Dakota.  The  great 
weight  of  authority,  however,  sustains  the 
measure  of  damages  laid  down  by  the  trial 
court  in  the  case  at  bar. 

None  of  the  assignments  of  error  by  the 
appellant,  as  to  the  admission  or  exclusion 
of  testimony,  are  well  taken.  Tlie  testi- 
mony shows  that  the  growing  trees  had  a 
nominal  value  as  trees  for  timber,  separate 
from  the  ground  on  which  they  grew.  The 
testimony  off"ered  by  the  defendant,  as  ftUt- 
ed  by  its  attorney,  was  the  following:  "Mr. 
Duggan:  The  defendant  at  this  time  offers 
to  prove  by  this  witness  that  the  trees  such 
as  were  upon  the  Cleveland  school  district 
property  at  the  time  of  the  fire  have  and 
had  then  an  actual  market  value,  which 
market  value  was  between  $15  and  $20  per 
hundred.  Furthermore,  that  such  trees  are 
customarily  carried  in  stock  by  dealers  and 
transplanted,  and  that  such  dealers  sell, 
transplant,  and  care  for  such  trees,  and  that 
it  is  a  known  fact  among  nurserj-men  that 
90  per  cent  of  such  trees  live,  grow,  and 
thrive  in  this  climate  and  localitv,  and  that 
all  the  trees  such  as  were  upon  the  Cleve- 
land school  district  at  the  time  of  this  fire, 
or  as  many  of  similar  trees,  can  be  planted 
upon  that  school  district,  guaranteed  to 
grow,  replaced  if  they  do  not  grow,  and 
such  a  number  according  to  all  the  known 
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sxperienee  of  nurserymcii,  all  at  a  cost  less 
than  $150;  that  such  trees — that  is,  box 
elders — of  the  age,  size,  height,  and  quality 
of  trees  that  were  upon  this  school  district, 
have  an  actual  market  value."  Under  the 
rule  of  damages  as  laid  down  by  the  court 
this  testimony  was  inadmissible.  It  did  not 
tend  in  any  way  to  prove  or  disprove  the 
plaintiff's  damages.  See  cases  hereinbefore 
cited,  as  sustaining  the  measure  of  damages 
laid  down  by  the  learned  trial  court. 

The  order  and  judgment  appealed  from 
are  affirmed. 

All  concur. 


OHIO  SUPRSBIB  COURT. 

UNITED  POWER  COMPANY,  Plff.  in  Err., 

v. 

MATHENY. 

(81  Ohio  St.  204,  90  N.  E.  154.) 

Evidence  —  res  gestse  <—  ejectment  from 
car  —  complaints  of  passengers. 

1.  Where,  inan  action  to  recover  damagos 
for  unlawfully  and  forcibly  ejecting  the 
plaintiff  from  a  street  car,  evidence  was  of- 
fered by  the  defendant  tending  to  show  that 
passengers  had  left  the  car  on  account  of 
the  conduct  of  the  plaintiff  and  his  compan- 
ions, and  in  doing  so  complained  to  the  con- 
ductor or  within  his  hearing  in  regard  to 
such  conduct,  such  evidence  was  compe- 
tent as  part  of  the  res  gestce  and  as  tending 
to  explain  the  motive  of  the  conductor,  and 
it  was  error  for  the  court  to  instruct  the 
jury  to  disregard  the  same  unless  they 
should  find  that  what  was  said  by  the  pas- 
sengers to  the  conductor  or  in  his  hearing 
was  in  the  hearing  of  the  plaintiff,  or  so 
that  he  could  have  heard  it. 

Damages  —  ejectment  from  car  —  conn- 

sei  lees. 

2.  In  such  case  it  was  error  for  the  court 
to  charge  the  jury  that  if  they  found  that 
the  ejectment  of  the  plaintiff  was  not  justi- 
fied, but  was  without  malice  or  insult,  they 
could  award  compensatory  damages  only, 
and  as  part  thereof  they  might  allow 
plaintiff  a  reasonable  sum  for  the  services 
of  counsel  in  his  behalf. 

(Priee  and  Spear,  JJ.,  dissent  from  propo- 
sition 2.) 

(November  30,  1909.) 

ERROR  to  the  Circuit  Court  for  Colum- 
biana County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Common 
Pleas  in  plaintiff's  favor  in  an  action 
brought   to    recover    damages    for    alleged 

Headnotes  by  the  Court. 
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wrongful  ejection  of  plaintiff  from  defend- 
ant's street  car.    Reversed. 

Statement  by  Davis,  J.: 

The  defendant  in  error  sued  the  plaintiff 
in  error  to  recover  damages  for  an  alleged 
unlawful,  wrongful,  and  forcible  expulsion 
from  a  street  car  belonging  to  and  operated 
by  the  plaintiff  in  error.  The  plaintiff  in  er- 
ror in  its  answer  denied  all  the  allegations 
contained  in  the  petition,  except  that  it  was 
a  corporation  and  engaged  as  a  common  car- 
rier of  passengers,  and  that  the  plaintiff 
was  ejected  from  a  car  belonging  to  said 
company;  and  it  alleged  as  follows:  "The 
defendant  says  that  the  plaintiff  was  so 
ejected  from  said  car  for  being  disorderly 
and  for  using  profane  language  in  said  car; 
that  plaintiff  was  requested  and  warned  by 
the  employees  of  defendant  in  charge  of  said 

Note.  ^  Counsel  fees  and  other  expenses 
of  hrinoing  suit  as  part  of  conipcnHa- 
tory  damages  recoverable  in  an  action 
for  tort. 

It  will  be  noted  that  the  court,  in  Unit- 
BD  Power  Co.  v.  Matueny,  recognized  that 
in  actions  for  damages  for  tort  where  puni- 
tive or  exemplary  damages  are  recoverable,, 
the  jury  may  include  a  reasonable  counsel 
fee  as  part  of  the  damages,  and  the  sole 
question  at  issue  was,  conceding  that  coun- 
sel fees  are  recoverable  as  part  of  the  dam- 
ages when  the  tort  is  of  such  a  nature  as  to 
call  for  punitive  or  exemplary  damages. 
May  counsel  fees  also  be  recovered  when  the 
tort  is  of  such  a  nature  that  only  compen- 
satory damages  can  be  recovered? 

This  note  is  limited  to  cases  similar  to 
the  MATnENY  Case,  and  is  intended  only 
to  determine  whether  the  courts  in  those  ju- 
risdictions where  counsel  fees  and  other  ex- 
penses of  bringing  suit,  over  and  above  the 
taxable  costs,  are  held  recoverable  as  part 
of  the  damages  in  a  case  where  the  tort  is 
of  such  a  nature  as  to  call  for  punitive  or 
exemplary  damages,  will  also  permit  the  re- 
covery of  such  fees  and  expenses  when  the 
tort  is  of  such  a  nature  that  only  compen- 
satory damages  are  allowed. 

Bearing  in  mind  the  limited  scope  of  the 
question  under  annotation  it  will  be  readi- 
ly perceived  that  cases  which,  although  con- 
cerning the  recovery  of  compensatory  dam- 
ages, arise  in  jurisdictions  which  do  not  per- 
mit recovery  of  such  items  even  when  puni- 
tive or  exemplary  damages  are  allowed, 
are  of  no  practical  value  in  this  note;  for 
if  it  be  conceded  or  held  that  even  in  case 
of  gross  fraud,  malice,  or  insult,  counsel  fees 
are  not  recoverable  as  damages,  a  fortiori 
the  courts  would  hold  that  counsel  fees  are 
not  recoverable  as  part  of  the  damages  in 
the  absence  of  malice  or  insult  which  would 
sustain  a  recovery  of  punitive  or  exemplary 
damages.  Of  very  little  more  value  are 
those  cases  which,  although  passing  upon 
the  question  whether  counsel  fees  are  recov- 
erable as    part  of    the    damages  in  a  case 


762 


.  OHIO  SUPREME  COURT. 


Nov, 


car  to  desist  from  said  disorderly  conduct 
and  to  refrain  from  using  said  profane  lan- 
guage ;  but  plaintiff  refused  and  failed  so  to 
desist  and  refrain,  and  the  defendant's  em- 
ployees were  thereupon  obliged  to  and  did 
eject  the  plaintiff  from  said  car,  but  with- 
out violence,  and  not  in  the  manner  set 
forth  in  the  petition."  In  reply  the  plaintiff 
below  denied  these  allegations  contained  in 
the  answer.  On  the  trial  of  the  issues  the 
plaintiff  gave  evidence  tending  to  sustain 
the  claims  made  in  his  petition,  and  the  de- 
fendant gave  evidence  tending  to  support 
the  foregoing  allegations  contained  in  its 
answer.  The  testimony  tended  to  show  that 
the  plaintiff  and  his  two  companions  were 
noisy  and  hilarious,  perhaps  to  the  extent  of 
using    coarse,    profane,    and    indecent    lan- 


guage, to  the  annoyance  of  some  of  the  otber 
passengers,  and  that  the  conductor  had  it 
least  once  admonished  them;  that  there 
were  several  white  women  and  three  colored 
women  in  the  car,  the  latter  sitting  just  in 
front  of  the  plaintiff  and  his  companioiu: 
that  something  occurred  between  the  colored 
women  and  the  plaintiff  and  his  company 
which  was  not  understood  by  the  other  pas- 
sengers ;  that  the  colored  women  got  up  and 
went  to  the  rear  exit  of  the  car,  and  in  do- 
ing so  passed  the  plaintiff  and  his  com- 
panions, and  some  words  passed  between 
them,  which  were  not  understood  bv  tiie  wit- 
nesses,  owing  to  the  noise;  and  that  as  tbe 
women  came  out  and  got  off  the  car  tltey 
said  to  the  conductor  in  the  hearing  of 
witnesses,   but  not  in   the   hearing  of  the 


where  only  compensatory  damages  are  al- 
lowed, contain  nothing  tending  to  show  that 
they  would  hold  otherwise  in  cases  where 
punitive  or  exemplary  damages  are  recover- 
able. 

Ihe  only  state  outside  of  the  one  repre- 
sented by  the  Matheny  Case  in  which  tbe 
question  here  discussed  has  received  very 
much  consideration  is  Connecticut;  and  the 
cases  from  that  state  agree  with  the  Math- 
ENY  Case  in  holding  that  coimscl  fees  and 
other  expenses  of  bringing  suit,  over  and 
above  the  taxable  costs,  cannot  be  recovered 
as  part  of  the  damages  in  an  action  for  tort, 
where  only  compensatory  damages  are  re- 
coverable, although  they  at  tbe  same  time 
recognize  that  where  punitive  damages  are 
recoverable,  the  rule  is  otherwise. 

The  cases  referred  to  are:  St.  Peter's 
Church  v.  Beach,  26  Conn.  355  (damages 
for  entry  upon  lot  and  removal  oif  fence)  ; 
Hurd  V.  Hubbell,  26  Conn.  389  (action  of  tro- 
ver) ;  Dibble  v.  Morris,  26  Conn.  416  (dam- 
ages for  wrongful  taking  of  property) ;  Ma- 
son V.  Hawes,  62  Conn.  12,  52  Am.  Rep.  552 
(wrongful,  though  peaceable,  entry  by  land- 
lord on  premised) ;  Bader  v.  Columbus,  B. 
L.  k  N.  Traction  Co.  6  Ohio  N.  P.  N.  S. 
495   (damages  for  ejectment  from  cac). 

In  Maiscnbacker  v.  Society  Concordia,  71 
Conn.  369,  71  Am.  St.  Rep.  213,  42  Atl. 
67,  where  an  action  was  brought  to  recover 
damages  for  assault  and  battery  and  for  the 
wrongful  ejection  by  the  defendant's  agent 
from  a  dance  hall,  it  was  held  that  since 
the  principal,  in  the  absence  of  authorizing 
or  ratifying  the  agent's  conduct,  cannot  be 
held  responsible  or  punished  for  the  latter's 
malicious  purpose  or  intent  which  prompted 
his  conduct,  the  person  ejected  could  not  re- 
cover as  punitive  damages  the  expenses  of 
trial  in  excess  of  taxable  costs. 

The  case  of  Burruss  v.  Hines,  94  Va.  413, 
26  S.  E.  875,  is  not  strictly  in  point  be- 
cause it  was  sought,  in  an  action  for  dam- 
ages, to  recover  attorney's  fees  paid  on  a 
prior  injunction  suit,  but  the  court,  after 
recognizing  that  on  tlie  trial  of  an  action 
for  malicious  prosecution  or  false  imprison- 
ment, where  exemplary  damages  are  recover- 
able, and  fees  paid  or  incurred  to  counsel 
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for  defending  the  original  suit  or  proeeediiiiT 
may  be  proved,  and,  if  reasonable  and  nee 
essarily  incurred,  may  be  taken  into  consid- 
eration by  the  jury  in  the  assessment  of 
damages,  said:  "But  if  the  injury  was  not 
wanton  or  malicious,  and  exemplary  dam- 
ages are  not  recoverable,  the  allowance  of 
counsel  fees  is  improper." 

The  following  eases  throw  some  light  up- 
on this  question,  but  it  should  be  noted  that 
unless  it  is  known  that  in  those  jurisdic- 
tions the  rule  is  recognized  that,  in  cases 
of  tort  where  punitive  damages  are  recover- 
able, counsel  fees  and  other  expenses  will  be 
allowed  as  part  of  such  damages,  too  much 
reliance  must  not  be  placed  upon  thf'm  as 
authorities  for  the  question  here  under  an- 
notation. In  this  connection,  see  tbe  anno- 
tation referred  to  at  the  end  of  this  note. 

In  Atkins  ▼.  Gladwish,  25  Neb.  390,  41  N. 
W.  347,  the  court  said:  "I  think  it  may  he 
said  to  be  a  general,  if  not  an  universal, 
rule,  that  the  expenses  supposed  to  be  in- 
curred by  a  plaintiff  in  prosecuting  a  sait 
for  tort  will  only  be  considered  where  puni- 
tive or  exemplary  damages  are  recoverable." 

In  Cowden  v.  Lockridge,  60  Miss.  385,  it 
was  held  improper  to  allow  a  recovery  by 
the  defendant  in  a  replevin  suit  of  attor- 
ney's fees  as  damages,  where  no  wilful 
wrong,  fraud,  malice,  or  oppression  on  the 
part  of  the  plaintiff  was  shown.  To  the 
same  effect  are  Taylor  v.  Morton,  61  Miss, 
24  (replevin  for  mule);  Gregory  v.  Wood- 
bery,  53  Fla.  566,  43  So.  504  (this  case  ex 
pressly  refused  to  pass  upon  the  que8t>on 
whether  counsel  fees  are  recoverable  where 
exemplary  damages  are  recoverable). 

In  Winstead  v.  Hulme,  32  Kan.  568,  4 
Pac.  994,  where  an  action  was  brought  to 
recover  personal  property  wrongfully  seized 
by  a  sheriff,  it  was  held  that  the  plaintitT 
was  not  entitled  to  recover  as  damages  at- 
torney's fees  for  the  prosecution  of  the 
case,  where  no  malice  or  wilful  wrong  was 
proved.  To  the  same  effect  is  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Stewart,  55  Kan.  667,  41 
Pac.  961  (action  for  damages  for  personal 
injuries  received  in  endeavoring  to  alight 
from  a  train). 

In  Houston  ^  T.  R.  Co.  v.  Orana,  49  Tex. 
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plaintiff  and  his  companione,  "It  is  a  pity 
A  person  can't  ride  on  these  cars  without 
being  insulted  by  somebody  that  is  drunk." 
""If  we  can't  ride  without  being  insulted, 
we  will  get  off/'  which  they  did  do;  that 
thereafter  the  conductor  went  to  the  men 
ana  said,  "I  have  told  you  twice  now.  You 
will  have  to  cut  it  out  or  get  off,"  to  which 
one  of  them  replied,  "God  damn  you,  get 
back  in  the  back  end  where  you  belong  and 
tend  to  your  own  business;"  and  that  tliere- 
upon  the  conductor  stopped  the  car,  tendered 
the  men  their  fare,  which  they  refused,  and 
with  the  assistance  of  the  motorman  ejected 
the  men  with  no  more  force  than  was  neces- 
sary, and  that  in  the  case  of  the  plaintiff 
no  force  was  used  except  to  take  him  by  the 
arm  and  lead  him  out. 


The  court  charged  the  jury,  in  part,  as 
follows:  "The  court  admitted  in  evidence 
the  statement  of  a  witness  as  to.  what  was 
said  by  some  colored  women  in  leaving  the 
car.  At  that  time  the  court  said  in  your 
presence  that  tliat  evidence  would  not  be 
proper  or  competent  for  your  consideration 
unless  it  was  said  in  the  presence  and  hear- 
ing of  the  plaintiff.  The  plaintiff  and  one 
or  two  other  witnesses  deny  that  they  heard 
any  such  statement  as  was  made  by  those 
colored  women.  Tlie  court  instructs  you 
that,  before  you  should  consider  what  wit- 
nesses say  they  may  have  said  in  leaving 
the  car,  you  should  determine  whctlier  or 
not  it  was  sajd  by  them  loud  enough  to  be 
heard  by  the  plaintiff  in  this  case,  for,  if  it 
was  not  said  in  his  hearing,  then  that  cvi- 


341,  it  was  said:  "Counsel  fees  for  the 
prosecution  of  plaintiff's  demand  in  cases 
of  tort  for  negligence  are  not  a  natural  or 
proximate  result  of  the  injury,  and  are  not 
to  be  regarded  in  such  cases  in  estimating 
actual  damages,  but  may  be  considered  by 
the  jury,  in  a  proper  case,  in  fixing  the 
amount  of  exemplary  damages." 

In  Hughes  v.  Brooks,  36  Tex.  379,  it  was 
held  that  where  a  jury  find  that  an  attach- 
ment was  wrongfully  sent  out,  without  fur- 
ther finding  that  it  was  malicious  and  with- 
out probable  cause,  they  are  not  warranted 
in  allowing  attorney's  fees  as  part  of  the 
damages. 

In  Flack  v.  Neill,  22  Tex.  253,  it  was  said 
that  the  right  of  a  party  to  r.ecover  reason- 
able attorney's  fees  as  special  damages,  in 
cases  of  fraud,  is  confined  to  cases  where 
a  party  is  obliged  to  take  the  initiative  in 
order  to  redress  a  wrong  perpetrated 
through  fraud  or  malice,  and  that  where  a 
plaintiff  has  an  apparently  good  cause  of 
action  arising  ex  contractu^  and  the  defend- 
ant sets  up  fraud  as  a  defense,  he  cannot  re- 
eover  special  damages. 

In  Indianapolis  Journal  Newspaper  Co. 
▼.  Pugh,  6  Ind.  App.  629,  33  N.  E.  991,  it 
was  said:  "As  a  general  rule  in  actions  of 
tort,  counsel  fees  are  not  recoverable  ex- 
cept in  suits  for  malicious  prosecution.  Our 
own  supreme  court  has  never  passed  upon 
the  question  to  our  knowledge,  and  though 
it  would  seem  that  in  some  of  the  states 
counsel  fees  may  be  recovered  in  some  class- 
es of  tort  other  than  malicious  prosecutions, 
we  know  of  no  cases  where  they  are  allow- 
able as  'compensation',  in  actions  of  libel 
and  slander."  To  the  same  effect  holds  Gro- 
tius  V.  Ross,  24  Ind.  App.  543,  57  N.  E.  40 
(action  for  slander). 

In  Kelly  v.  Rogers,  21  Minn.  146,  it  was 
said:  "It  is  perfectly  well  settled  that  the 
fees  of  attorneys  and  counsel,  and  other  ex- 
penses of  the  litigation  beyond  Icjjal  costs, 
cannot  be  recovered  by  the  plaintiff  in  any 
actions  of  contract,  or  in  those  actions  of 
|ort  in  which  punitive  damages  are  not  al- 
lowed; for,  first,  these  expenses  are  not 
the  legitimate  consequence  of  the  tort  or 
hreach  of  contract  complained  of;  second, 
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to  allow  these  expenses  to  the  plaintiff, 
which  are  never  allowed  to  a  successful  de- 
fendant, would  give  the  former  an  unfair 
advantage  in  the  contest;  and,  third,  where, 
as  in  this  state,  it  is  provided  by  statute 
that  'the  prevailing  party'  may  be  allowed 
certain  sums,  termed  costs,  by  way  of  in- 
demnity for  his  expenses  in  the  action,'  it 
is  not  in  the  power  of  courts  or  juries  to 
increase  the  allowance  fixed  by  statute,  how- 
ever inadequate  that  allowance  may  ho." 
This  case,  however,  recognizes  that  even  in 
cases  proper  for  the  inflicting  of  punitive 
damages,  it  is  the  better  opinion  that  no 
allowance  can  be  made  to  the  plaintiff  for 
counsel  fees  and  other  expenses  of  prosecut- 
ing the  suit. 

There  are  many  cases  in  which  only  com- 
pensatory damages  were  allowed,  which 
have  denied  the  recovery  of  counsel  fees 
without  suggesting  any  distinction  between 
cases  where  only  compensatory  damages  are 
recoverable  and  those  where  punitive  dam- 
ages are  permitted,  or  intimating  that  coun- 
sel fees  are  recoverable  if  the  tort  is  of 
such  a  nature  as  to  call  for  exemplary  dam- 
ages. Among  many  others  the  following 
cases  are  of  this  nature:  Jacobson  v.  Poin- 
dextcr,  42  Ark.  97  (replevin  for  the  recovery 
of  hides  wrongfully  sold  by  third  person)  ; 
Joslin  V.  Teats,  5  Colo.  App.  531,  39  Pac. 
349  (intervention  in  attachment  proceeding 
to  recover  goods)  ;  Spencer  v.  Murphy,  6 
Colo.  App.  453,  41  Pac.  841  (action  for  dam- 
ages by  fire  set  out  by  defendant)  ;  Jandt 
V.  South,  2  Dak.  46,  47  N.  W.  779  (dam- 
ages for  wrongful  detention  of  property)  ; 
Young  V.  Tustin,  4  Blnckf.  277  (trespass 
for  killinjo;  horse)  ;  Irlbeck  v.  Bierle,  84 
Iowa,  47,  50  N.  W.  36  (action  for  slander)  ; 
Day  V.  New  Orleans  P.  R.  Co.  35  La.  Ann. 
694  (suit  for  value  of  mules  killed  by 
trains)  ;  Barnard  v.  Poor,  21  Pick.  378  (de- 
struction of  wood  by  fire)  ;  Warren  v.  Cole, 
15  Mich.  265  (action  for  deceit)  ;  Hatch  v. 
Ifart,  2  Mich.  289  (replevin)  ;  Lincoln  v. 
Saratoga  &  S.  R.  Co.  23  Wend.  425  (action 
for  damages  for  injury  received  on  train)  ; 
Good  V.  Mylin,  8  Pa.  61,  49  Am.  Dec.  493 
(injury  from  flooding  by  erection  of  dam)  ; 
Stopp  V.  Smith,  71  Pa.  285  (action  for  tres- 
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dence  would  be  entirely  incompetent  in  this 
case;  andy  if  you  should  find  from  all  the 
evidence  that  the  plaintiff  did  not  or  could 
not  have  heard  this  language  or  this  state- 
ment by  these  colored  women  who  left  the 
car,  then  I  instruct  you  to  entirely  disre- 
gard such  testimony.  If,  however,  you 
should  find  that  it  was  spoken  in  a  way 
that  the  plaintiff  could  have  heard  it,  or 
did  hear  it,  then  the  court  instructs  you 
that  you  would  have  a  right  to  consider  it 
along  with  the  other  evidence  in  the  case  in 
determining  the  issue  which  has  been  sub- 
mitted to  you.  .  .  .  You  should  also,  if 
you  should  determine  that  this  ejectment 
was  not  justified,  and  should  further  deter- 
mine that  the  employees  who  ejected  him 
acted  with  actual  malice  and  ill-will,  and 
with  a  deliberate  intention  of  insulting  the 
passenger  in  ejecting  him,  I  say,  if  you 
should  so  find,  then  you  would  be  entitled 
not  only  to  allow  him  compensatory  dam- 
ages, but  should  also  allow  him  an  addi- 
tional amount  by  way  of  punitive  dam- 
ages; that  is,  as  a  punishment  for  this  de- 
fendant for  having  in  its  service  employees 
who  would  thus  disregard  the  rights  of  oth- 
ers. This  is  a  matter,  however,  which  you 
are  not  called  upon  to  determine  unless  you 
should,  as  I  say,  find  that  this  ejectment 
was  done  not  only  without  justification, 
but  in  a  malicious  and  insulting  manner. 
Otherwise  you  should  only  allow  such  an 
amount  as  would  fairly  compensate  him  in 
the  respects  to  which  I  have  called  your  at- 
tention. And,  as  a  matter  of  compensation, 
you  would  have  a  right  to  allow  him  a  rea- 
sonable amount  for  the  services  of  his  coun- 
sel in  bringing  and  maintaining  this  action 
against  the  company." 

There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff  in  the  court  of  common 
pleas,  and  this  judgment  was  affirmed  by 
the  circuit  court. 


Messrs.  Brookes  &  Tliompson  for  plain- 
tiff in  error. 

Messrs.  Hollis  E.  Grosshans  and  C.  S. 
Speaker  for  defendant  in  error. 

Davis,  J.,  delivered  the  opinion  of  tbe 
court : 

The  testimony  clearly  shows  that  the 
plaintiff  beloi^r,  defendant  in  error  here,  was 
one  of  a  party  of  men  who  were  creatiog 
some  disturbance  in  a  street  car.  Whether 
or  not  it  would  be  regarded  in  that  locBlity 
as  "disorderly  conduct"  is  not  for  us  to  say, 
for  there  seems  to  be  some  dispute  about  it; 
but  it  is  certain  that  the  conduct  of  the 
party  was  such  as  was  likely  to  mar  the 
comfort  of  peaceable  and  well-behaved  pas- 
sengers in  a  public  conveyance,  especialW  of 
ladies.  There  were  some  white  women  and 
also  three  colored  women  in  the  car,  the  lat- 
ter sitting  in  front  of  and  near  to  the  plain- 
tiff and  his  friends.  The  testimony  tends  to 
prove  that  something  passed  between  the 
plaintiff  and  his  party  and  the  colored 
women  which  caused  the  latter  to  get  up  and 
leave  the  car  by  the  rear  door  in  a  manner 
indicating  displeasure;  and  that,  as  they 
left  the  car,  they  said  to  the  conductor: 
"If  we  can't  ride  without  being  msulted,  we 
will  get  off,"  and,  "It  is  a  pity  a  person 
can't  ride  on  these  cars  without  being  in- 
sulted by  somebody  that  is  drunk."  There 
is  testimony  tending  to  prove  that  at  the 
time  this  occurred  the  conductor  had  al- 
ready warned  the  men*  once,  and  perhaps 
twice.  Under  these  circumstances,  the  court 
instructed  the  jury,  as  to  what  was  said  by 
the  colored  women  when  leaving  the  car, 
that  if  these  words  were  not  spoken  in  the 
hearing  of  the  plaintiff,  or  loud  enough  to  be 
heard  by  him,  they  should  entirely  disre- 
gard what  was  said.  We  do  not  understand 
that  this  evidence  was  offered  for  tbe  pur- 
pose of  proving  that  the  plaintiff  and  his 
companions   were    intoxicated   and  had  in- 


pass  to  property)  ;  Welch  v.  North  Eastern 
R.  Co.  12  Rich.  L.  290  (action  on  the  case 
to  recover  damages  for  loss  of  a  trunk ) . 

There  are  a  few  early  cases  in  which  it 
seems  to  have  been  held  that  counsel  fees 
and  expenses  of  bringing  suit  are  recover- 
able as  part  of  the  damages  in  an  action  for 
tort,  even  though  only  compensatory  dam- 
ages were  allowed.  These  cases,  however,  it 
is  safe  to  say,  cannot  at  the  present  time 
be  regarded  as  authority. 

In  Boston  Mfg.  Co.  v.  Fiske,  2  Mason,  120, 
Fed.  Cas.  No.  1681,  when  an  action  was 
brought  for  infringing  a  patent,  it  was  held 
that  the  jury  are  at  liberty,  if  they  see  fit, 
to  allow  the  plaintiff  as  part  of  his  "ac- 
tual damages'*  any  expenditure  for  counsel 
fees  or  other  charges,  which  were  necessarily 
incurred  to  vindicate  the  rights  derived  un- 
der his  patent,  and  are  not  taxable  in  the 
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bill  of  costs.  To  same  effect  are  Pierson  v. 
Eagle  Screw  Co.  3  Story,  402,  Fed.  Cas.  No. 
11,166  (infringement  of  patent);  Allen  v. 
Blunt,  2  Woodb.  &  M.  121,  Fed.  Caa.  No. 
217  (infringement  of  patent);  Whipple 
V.  Cumberland  Mfg.  Co.  2  Story.  661,  Fed. 
Cas.  No.  17,516  (action  on  the  case  for  flow- 
ing back  water  of  river). 

In  The  Apollon,  9  Wheat,  378,  0  U  evl. 
115,  where  a  libel  was  brought  by  the  mas- 
ter of  a  vessel  for  its  illegal  seizure,  tl«<* 
court  said  that  it  was  the  common  course  of 
the  admiralty  to  allow  counsel  fees,  cither 
in  the  shape  of  damages  or  as  part  of  the 
costs. 

A  note  to  Hanna  v.   Sweeney,  4  L.R.A. 
(N.S.)    1907,  discusses  the  question  of  ex- 
pense of  litigation   as  element  or  as  limit 
of  punitive  or  exemplary  damages. 

G.V. 


1909. 


UNITED  POWER  CO.  t.  MATHENY. 


765 


suited  the  women.  In  other  words,  it  was 
not  offered  as  an  admission  by  reason  of  the 
failure  of  the  plaintiff  to  deny  the  state- 
ment. If  that  were  the  sole  purpose  of  the 
introduction  of  the  evidence  and  the  sole  ef- 
fect of  it,  there  would  be  nothing  objection- 
able in  the  instruction  to  the  jury.  We  are 
all  of  the  opinion,  however,  that  this  evi- 
dence was  competent  as  part  of  the  res 
gestWf  whether  the  words  were  or  could  have 
been  heard  by  the  plaintiff  or  not;  but  it 
was  also  in  issue  in  the  case  whether  the 
plaintiff  had  been  unlawfully  ejected  from 
the  car,  and  it  was  also  a  question  whether 
the  defendant's  servants  acted  with  malice 
or  insult  towards  the  plaintiff.  To  maintain 
the  issues  on  its  part,  the  defendant  was 
not  only  entitled  to  show  the  actual  conduct 
of  the  plaintiff,  but  the  effect  of  it  on  the 
passengers,  and  the  complaints  of  the  lat- 
ter in  regard  to  it,  in  order  to  show  that  its 
servants  acted  justifiably  and  without 
malice.  It  cannot,  with  any  reason,  be  said 
that  such  complaints  must  be  made  in  the 
presence  or  hearing  of  the  offender.  In  this 
aspect  of  the  case  we  regard  the  charge  of 
the  court  as  erroneous  and  highly  preju- 
dicial. 

Again,  the  court  proceeded  to  correctly 
define  the  circumstances  under  which,  if 
found  by  the  jury,  they  might  award  to 
the  plaintiff  not  only  compensatory  dam- 
ages, but  in  addition  thereto  exemplary  or 
punitive  damages.  The  court  even  cautioned 
the  jury  that  they  should  not  award  exem- 
plary damages  unless  they  should  find  that 
the  expulsion  of  the  plaintiff  from  the  car 
*'wa8  done  not  only  without  justification, 
hut  in  a  malicious  and  insulting  manner." 
The  court  then  proceeded  to  say:  "Other- 
wise you  should  only  allow  such  an  amount 
as  would  fairly  compensate  him.  .  .  .  And 
as  a  matter  of  compensation  you  would  have 
a  right  to  allow  him  a  reasonable  amount 
for  the  services  of  his  counsel  in  bringing 
uid  maintaining  this  action  against  the 
company."  In  this  last  sentence  we  think 
that  the  court  fell  into  a  serious  error. 

Although  the  doctrine  announced  in  Rob- 
erts V.  Mason,  10  Ohio  St.  277,  has  never 
teen  universally  accepted  in  the  other  states, 
yet  from  that  time  to  the  present  it  has  been 
the  settled  law  of  Ohio  that  in  cases  involv- 
ing the  elements  of  fraud,  malice,  or  insult 
the  jury  may  award  exemplary  or  punitive 
damages  in  addition  to  damages  merely  com- 
pensatory; and  that  "in  such  a  case"  the 
jury  may  include  reasonable  counsel  fees  in 
^^eir  estimate  of  compensatory  damages. 
Ibid.  Atlantic  &  G.  W.  R.  Co.  v.  Dunn,  19 
<>hio  St.  ]62,  2  Am.  Rep.  382;  Finney  v. 
Smith,  31  Ohio  St.  529,  27  Am.  Rep.  524 ; 
Stevenson  v.  Morris,  37  Ohio  St.  10,  41  Am. 
I^ep.  481 ;  Peckham  Iron  Co.  v.  Harper,  41 
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Ohio  St.  300;  Railroad  Co.  v.  Scott,  66  Ohio 
St.  736,  49  N.  E.  1116;  contra,  Kelly  v. 
Rogers,  21  Minn.  146.  But,  although  we 
have  made  a  somewhat  extended  search,  we 
are  not  aware  of  any  well-considered  case 
in  which  it  was  held  that,  in  the  absence  of 
statute  or  express  agreement,  attorney's 
fees  might  be  included  as  part  of  the  dam- 
ages where  compensatory  damages  only 
could  be  allowed.  There  are,  however, 
numerous  cases  in  which  the  contrary  doc- 
trine has  been  distinctly  announced  and  ap- 
plied. We  cite  a  few  of  them:  Burruss  v. 
Hines,  94  Va,  413,  420,  26  S.  E.  876;  St. 
Peter's  Church  v.  Beach,  26  Conn.  355; 
Eatman  v.  New  Orleans  P.  R.  Co.  35  La.  Ann. 
1018;  Welch  v.  North  Eastern  R.  Co.  12 
Rich.  L.  290;  Lincoln  v.  Saratoga  &  S.  R. 
Co.  23  Wend.  425;  Day  v.  Woodworth,  13 
How.  363,  14  L.  ed.  181 ;  Flanders  v.  Tweed, 
15  Wall.  460,  21  L.  ed.  203;  Joslin  v.  Teats, 
5  Colo.  App.  53 J,  39  Pac.  349;iSpencer  v. 
Mnrphy,  6  Colo.  App.  453, 41  Pac.  841.  Fin- 
ney V.  Smith,  31  Ohio  St.  529,  27  Am.  Rep. 
524,  is  chiefly  relied  upon  to  support  the 
rule  of  damages  given  to  the  jury  in  this 
case.  Finney  v.  Smith  was  an  action  for 
libel,  and,  in  interpreting  the  language  of 
the  court,  it  should  not  be  forgotten  that, 
w'hen  an  alleged  libel  is  shown  to  be  false, 
malice  is  presumed.  In  such  a  case  evidence 
in  mitigation  only  tends  to  rebut  malice,^ 
but  it  cannot  amount  to  a  complete  defense 
or  justification.  Tlierefore,  so  long  as  the 
presumption  of  malice  is  not  entirely  over* 
come,  the  rule  of  damages  laid  down  in 
Roberts  v.  Mason  applies;  that  is,  com- 
pensatory damages,  including  counsel  fees, 
and,  in  addition,  if  the  jury  see  fit,  ex- 
emplary damages.  In  Finney  v.  Smith,  31 
Ohio  St.  535,  27  Am.  Rep.  524,  the  court 
notes  the  fact  that  the  record  contains  evi- 
dence tending  to  establish  the  charge  made 
in  the  petition  and  also  evidence  tending  to 
show  that  the  defendants  may  have  acted 
under  a  misapprehension,  and  so  the  court 
says :  "The  clause  of  the  charge  excepted  to  is 
not  drawn  with  accuracy  and  fullness  of  ex- 
pression in  itself,  but,  when  taken  in  con- 
nection with  the  whole  charge,  which  is  set 
out,  we  do  not  find  it  erroneous;  and  we 
see  no  reason  to  apprehend  that  the  jury 
could  have  been  misled  by  it  to  the  prejudice 
of  defendants."  In  our  view  of  the  case,  the 
few  lines  of  opinion  by  Boynton,  J.,  ring 
clear  and  true  and  meet  our  approval. 

Indeed,  it  is  difficult  to  understand  how 
the  rule  of  damages  given  to  the  jury  in  this 
case  can  be  worked  out  in  harmony  with 
Roberts  v.  Mason,  10  Ohio  St.  278,  in  which 
it  was  said  that  "the  better  opinion  now 
seems  to  be  that  in  actions  ex  contractu, 
and  in  cases  nominally  in  tort,  but  where  no 
wrong  in  the  moral  sense  of  the  term  is  com- 
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plained  of,  the  fees  of  counsel  ought  not  to 
be  included  in  the  estimate  of  dainnges;" 
and,  as  it  was  said  by  Mr.  Justice  Grier, 
in  Day  v.  Woodworth,  ut  fiupra,  "It  is  a 
moral  offense  of  no  higher  order  to  refuse 
to  pay  the  .  .  .  damages  for  a  trespass 
which  is  not  wilful  or  malicious,  than  to  re- 
fuse the  payment  of  a  just  debt." 

The  court  below  properly  said  to  the  jury 
that  if  they  should  find  that  the  ejectment 
of  plaintiff  from  the  car  was  not  justified, 
but  was  not  done  with  malice  or  in  an  in- 
sulting manner,  they  could  award  compensa- 
tor}' damages  only;  but  the  court  erred  in 
instructing  the  jury  in  that  connection  that, 
in  case  they  should  so  find,  as  a  matter  of 
compensation  they  might  allow  to  the  plain- 
tiff u  reasonable  amount  for  services  of  his 
counsel. 

The  judgment  of  the  Circuit  Court  and 
that  of  the  Court  of  Common  Pleas  are 
therefore  re\-er8ed. 

Crew,     Ch.     J.,     and     Summers     and 

Shauck,  JJ.,  concur. 

•■ 

Price,  J.,  dissenting: 

I  am  satisfied  with  the  reversal  of  the  case 
on  the  first  ground  stated  in  the  syllabus 
and  in  the  opinion,  but  the  second  ground  in 
my  opinion  should  not  be  declared  to  be  the 
law  in  Ohio. 

The  plaintiff  in  the  court  of  common  pleas 
sued  to  recover  damages  resulting  from  a>i 
assault  made  on  him  by  the  servants  of  the 
defendant  company,  and  it  is  alleged  that 
the  plaintiff  was  violently  seized  and  tight- 
ly grasped  by  the  servant,  and  violently 
pushed  along  the  aisle  of  the  car,  and  ejected 
therefrom,  whereby  the  plaintiff  not  only 
suffered  mental  and  physical  pain,  but  was 
humiliated  by  the  acts  and  violence  of  the 
servant.  The  defendant  pleaded  facts — dis- 
orderly conduct,  etc. — in  justification  of  the 
acts  of  its  servants  in  ejecting  the  plaintifi*. 
The  issues  made  a  case  in  which  it  was  en- 
tirely proper  and  necessary  that  the  court 
instruct  the  jury  as  to  the  rule  of  com- 
pensatory and  that  of  exemplary  damages, 
for  there  was  evidence  introduced  which 
tended  to  support  plaintiff's  charge.  As  I 
understand  the  majority  opinion  and  the 
second  branch  of  the  syllabus,  the  right  of 
the  jury  to  allow  counsel  fees  as  an  element 
of  compensatory  damages  is  contingent  up- 
on a  finding  by  the  jury  that  a  case  was 
made  out  for  exemplary  damages;  and  if  a 
case  for  exemplary  damages  is  not  made 
out,  counsel  fees  cannot  be  considered  in 
awarding  compensatory  damages.  This  con- 
tingency seems  unwarranted  by  the  well- 
settled  law  of  this  state.  Compensatory 
damages  in  such  actions  sounding  in  tort — 
assault  and  battery,  and  similar  acts  of  per- 
sonal violence — are  to  be  awarded  as  com- 
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f  pensation  for  the  wrong  inflicted,  and  the 
compensation  should  be  adequate  in  so  far 
as  the  law  will  afford  it.  As  often  said  in 
the  books  and  decisions,  exemplary  damages 
or  punitive  damages  are  awarded  to  make 
an  example  of  the  offending  party  so  that 
others  may  be  deterred  from  committing 
similar  wrongs;  or,  if  not  as  a  deterrent, 
then  as  punishment  of  the  wrongdoer.  These 
are  not  awarded  as  compensation  to  the  in- 
jured party,  but  for  the  purpose  already 
stated,  and  why,  after  the  jury  has  conclud- 
ed that  there  should  be  exemplary  damages 
awarded,  shall  it  then  go  back  and  again 
take  up  the  subject  of  compensatory  dam- 
ages and  add  the  fees  of  counsel?  The  trial 
court  could  not  anticipate  what  the  verdict 
would  be — ^whether  it  would  include  ex- 
emplary damages  or  not,  and  it  attempted, 
and  I  think  correctly,  to  lay  down  the  meas- 
ure as  to  each  kind  of  damage. 

There  ought  not  to  be  any  misunderstand- 
ing of  what  this  court  has  decided  upon  this 
question.  Commencing  with  Stevens  v. 
Handly,  Wright  (Ohio)  121,  and  Sexton  t. 
Todd,  Wright  (Ohio)  316,  we  find  the  rule 
of  damages  stated.  In  Stevens  v.  Handlr, 
supra,  which  was  a  slander  case,  the  court 
lays  down  the  rule  on  page  122,  as  follows: 
"But  if  the  words  were  uttered  under  cir- 
cumstances merely  mitigating,  without  jus- 
tification or  excuse,  the  damages  should  be 
compensatory ;  that  they  should  be  sufficient 
to  cover  all  the  expenses  and  costs  of  the 
plaintiffs  in  litigating  the  matter,  includ- 
ing their  loss  of  time, — such  as  will  make 
them  whole.  Where  the  words  are  spoken 
without  justification,  excuse,  or  other  miti- 
gating circumstances,  the  damages  should 
be  exemplary,  to  express  the  estimation  in 
which  the  jury  hold  a  good  character  in 
society,  and  their  reprehension  of  the  habit 
of  wantonly  attacking  it."  We  have  in  that 
case  an  instance  where  there  were  circum- 
stances in  mitigation,  and  not  of  wanton- 
ness, and  yet  a  right  of  the  injured  party 
to  compensatory  damages,  including  all  ex- 
penses, distinctly  recognized.  Sexton  ▼. 
Todd,  supra,  is  on  the  same  line.  These  two 
cases  were  reviewed  and  approved  in  Roberts 
v.  Mason,  10  Ohio  St.  277.  Some  language 
in  the  opinion  of  tlie  court  might  be  clearer 
and  less  confusing,  but  the  syllabus,  which 
is  the  law  of  the  case,  seems  entirely  plain- 
It  is :  "  ( 1 )  In  an  action  to  recover  damage* 
for  a  tort  [not  merely  a  slander  or  libel] 
which  Involves  the  ingredients  of  fraud, 
malice,  or  insult,  a  jury  may  go  beyond 
the  rule  of  mere  compensation  to  the  party 
aggrieved,  and  award  exemplary  or  puni- 
tive damages;  and  this  they  may  do  al- 
though the  defendant  may  have  been  pun- 
ished criminally  for  the  same  wrong.  (2^ 
In  such  a  case  the  jury  may  in  their  csti- 
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mate  of  compensatory  damages  take  into 
consideration  and  include  reasonable  fees 
of  counsel  employed  by  the  plaintiff,  in  the 
prosecution  of  the  action."  The  counsel 
fees  are  classed  with  compensatory  dam- 
ages, and  they  form  no  part  of  the  ex- 
emplary damages,  and  are  not  to  be  award- 
ed as  part  of  the  same.  In  Finney  v.  Smith, 
31  Ohio  St  629,  27  Am.  Rep.  524,  aiid  cited 
in  the  majority  opinion  in  this  case,  this 
court  reviews  the  cases  in  Wright's  Report 
already  cited  and  Roberts  v.  Mason,  and 
points  out  the  difference  between  the  sylla- 
bus and  some  language  of  the  judge  writing 
the  opinion  in  Roberts  v.  Mason,  supra, 
which  was  an  assault  and  battery  case.  The 
syllabus  in  Finney  v.  Smith,  supra,  is: 
*'ln  an  action  for  libel  the  jury  may^  in 
estimating  compensatory  damages,  allow  to 
the  plaintiff  reasonable  counsel  fees  in  the 
prosecution  of  his  action,  although  there 
may  be  circumstances  of  mitigation,  not 
amounting  to  a  justification."  The  ques- 
tions presented  to  the  court  in  that  case 
called  for  just  such  a  clear  statement  of 
the  law;  and,  while  Boynton,  J.,  was  not 
willing  to  place  his  concurrence  on  that 
proposition,  he  does  not  controvert  it,  nor 
endeavor  to  show  its  weakness.  We  have 
not  space  to  quote  from  the  case  at  greater 
length.  The  opinion  refers  to  and  approves 
other  authorities  which  support  the  doc- 
trine. 

Therefore  the  trial  court  did  not  err  in 
that  part  of  the  charge  relating  to  com- 
pensatory damages.  This,  like  Roberts  v. 
Mason,  was  an  assault  and  battery  case, 
leading  to  ejectment  from  a  car.  It  is  a 
case  sounding  in  tort,  in  which  both  com- 
pensatory and  exemplary  damageei  might  be 
awarded,  and  it  seems  to  me  the  trial  judge 
correctly  stated  the  law  to  the  jury  on  that 
subject 

Spear,  J.,  concurs  in  the  dissenting  opin- 
ion. 
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LOUISA  K.  THOMAS,  Appt., 

V. 

J.  W.  GAYLE  et  al. 
(134  Ky.  330,  120  S.  W.  290.) 

Landlord  —  trade  fixtures  ^  renewal  of 

lease. 

A  tenant  does  not  lose  the  right  to  re- 
move trade  fixtures  which  can  be  removed 
without  the  least  injury  to  the  freehold,  by 
renewing  bis  lease,  and  entering  upon  a  new 
term  thereunder,  without  reserving  the  right 
to  remove  the  fixtures. 

(June  18,  1000.) 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Franklin  County 
ill  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  wron^ul 
removal  of  certain  trade  fixtures  from 
plaintiiT's  premises.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  lilndsay  &  Sdelen,  William 
lilndsay,  J.  H.  Polsgrove,  and  J.  A.  Vlo- 
lett  for  appellant. 

Messrs.  Greene,  Van  Winkle,  &  School- 
field  and  B.  G.  Williams  for  appellees. 

Clay,  C,  delivered  the  opinion  of  the 
court : 

Appellant,  Louisa  K.  Thomas,  is  the  owner 
of  a  certain  house  and  lot  on  the  north  side 
of  Main  street  in  Frankfort,  Kentucky, 
known  as  the  "Chiles  Drug  Store."  Appel- 
lees, J.  W.  Gayle  and  B.  Ebner,  partners 
doing  business  under  the  firm  name  of  ''J. 
W.  Gayle  &  Company,"  occupied  said  prem- 
ises as  a  drug  store  under  a  lease  which  ex- 
pired January  1,  1907.  Before  the  expira- 
tion of  their  lease,  they  vacated  the  build- 
and  took  with  them  certain  trade  fixtures, 
consisting  of  counters,  prescription  cases, 
shelving,  etc.  Appellant,  claiming  to  be  the 
owner  of  the  fixtures,  brought  this  action  to 
recover  the  v&lue  thereof  and  damages  for 
the  injury  done  to  her  freehold.  Appellees 
defended  on  the  ground  that  they  were  the 
owners  of  the  fixtures,  and  denied  that  they 
had  in  any  way  damaged  the  building. 
They  also  filed  a  counterclaim  for  damages 
to  their  goods,  alleged  to  have  been  caused 
by  the  failure  of  appellant  to  keep  the 
building  in  reasonable  repair.  The  jury  re- 
turned a  verdict  in  favor  of  appellees.  From 
the  judgment  based  thereon,  this  appeal  is 
prosecuted. 

The  facts  are  as  follows:  In  1873  one 
Chiles  owned  the  building  referred  to.  His 
son,  Richard  Chiles,  bought  and  placed  in 
the  building  certain  drug  store  fixtures,  con- 
sisting of  counters,  shelving,  prescription 
cases,  etc.,  for  the  purpose  of  conducting  a 
drug  store  therein.  The  father  died,  and  de- 
vised the  building  to  his  wife,  Unetta  Shilcs, 

Note.  ^  Effect  of  renewal  of  a  tenancy 
without  reserving  the  right  to  remove  fix- 
tures is  treated  in  a  note  in  17  L.R.A.(N.S.) 
1135. 

In  a  subsequent  case,  Woods  v.  Bank  of 
Haywards,  10  Cal.  App.  93,  106  Pac.  730,  it 
was  held  that  the  continued  occupancy  of 
the  premises  by  the  lessee,  with  the  consent 
of  the  lessor,  from  month  to  month,  at  an 
increased  rental,  following  the  expiration  of 
the  term  of  a  lease  for  years,  which  provided 
for  the  removal  of  certain  trade  fixtures, 
was  an  extension  of  that  lease,  and  that  the 
right  to  remove  the  fixtures  was  therefore 
not  lost  by  failure  to  exercise  it  during 
the  original  term. 
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who  died  in  1001,  and  devieed  the  building 
to  appellant.  Richard  Chiles  conducted  a 
drug  store  in  the  building  from  1873  until 
his  death.  Upon  his  death,  the  fixtures  were 
appraised  as  a  portion  of  his  estate,  and 
were  sold  by  his  administratrix  and  widow, 
Sal  lie  Chiles,  to  WicklifTe  C'linpman.  for 
^550.  Prior  to  1801,  Chapman  leased  the 
building  from  Mrs.  Unetta  Chiles,  and  con- 
ducted a  drug  store  therein.  John  W.  R. 
Williams  bought  a  two-fifths  interest  in  the 
store  and  fixtures  from  Chapman  about  the 
year  1801,  and  he  and  Chapman  continued 
to  conduct  the  business  as  partners  until 
Chapman's  death,  in  1802.  Upon  Chap- 
man's death,  his  three-fifths  interest  in  the 
drug  store  and  fixtures  was  sold  by  his  ad- 
ministrator, Walter  Chapman,  to  John  W. 
R.  Williams,  in  the  year  1803.  The  lease 
to  Chapman  expired  January  1,  1802.  A 
new  lease  was  made  to  Williams  for  a  pe- 
riod of  five  years,  beginning  January  1, 1802, 
and  ending  January  1,  1807.  In  the  year 
1806,  end  during  the  pendency  of  this  lease, 
the  buildinn^  caught  fire,  and  the  fixtures 
were  practically  destroyed.  Mrs.  Chiles  car- 
ried insurance  on  the  building,  which  slic 
collected  after  the  fire.  Williams  carried 
insurance  on  the  stock  and  fixtures,  which 
he  likewise  collected.  Thereafter  Williams 
bought  new  fixtures  and  paid  for  same.  In 
1806,  Mrs.  Chiles  executed  another  lease  to 
Williams,  which  began  January  1,  1807,  and 
ended  January  1,  1002.  In  1001  Williams 
sold  his  drugs  and  trade  fixtures  to  South- 
Longmoor  &  Company.  In  June,  1001, 
Mrs.  Chiles  made  a  new  lease  of  the  build- 
ing to  South-Longmoor  &  Company  for  a  pe- 
riod of  five  years,  beginning  January  1, 
1002,  and  ending  January  1,  1007.  In  Feb- 
ruary, 1003,  South-Longmoor  &  Company 
sold  the  trade  fixtures  to  appellees,  J.  W. 
Oayle  &  Company,  and  with  the  consent  of 
appellant  assigned  the  lease  on  the  building 
to  appellees.  For  these  fixtures  appellees 
paid  $2,100.  In  December,  1006,  appellees 
leased  another  buihling,  and  removed  there- 
to their  stock  of  drugs  and  the  counters, 
prescription  cases,  shelving,  soda  fountain, 
etc.,  which  they  had  purchased  from  South- 
Longmoor  &  Company.  It  is  the  value  of 
these  fixtures  which  appellant  seeks  to  re- 
cover in  this  action. 

The  first  ground  assigned  for  reversal  is 
the  failure  of  the  court  to  give  certain  in- 
structions offered  by  appellant.  It  is  the 
contention  of  appellant  that  the  tenant  Wil- 
liams procured  and  held  under  a  new  lease 
commencing  January  1,  1807,  which  lease 
did  not  reserve  to  him  the  right  to  remove 
the  fixtures  placed  in  the  drug  store  in  1806, 
and  that  he  thereby  abandoned  any  right 
he  may  have  had  to  said  fixtures,  and  had 
HO  title  thereto  which  he  could  convey  to 
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South-Longmoor  &  Company.  The 
contention  is  made  in  regard  to  South-LoDg- 
moor  &  Company,  who  held  under  a  dcw 
lease,  commencing  January  1,  1902,  ud 
which  did  not  reserve  to  them  the  right  to 
remove  the  fixtures  in  question.  The  in- 
structions refused  submitted  these  proposi- 
tions to  the  jury.  There  can  be  no  doubt 
that  there  is  abundant  authority  to  sup- 
port appellant's  position  that  where  a  ten- 
ant having  a  right  to  remove  fixtures  erect- 
ed by  him  on  the  demised  premises  aceepti 
a  new  lease  of  such  premises  without  reser- 
vation or  mention  of  any  claim  of  such  fix- 
tures, and  enters  upon  a  new  term  thereun- 
der, the  right  to  remove  is  losty'potwith- 
standing  his  actual  possession  has  been  con- 
tinuous. Ewell,  Fixtures,  p.  174;  Bronson, 
Fixtures,  p.  210;  Carlin  v.  Ritter,  68  Md 
478,  6  Am.  St.  Rep.  467,  13  Atl.  370,  16  Atl 
301.  This  doctrine,  however,  has  been  modi- 
fied by  some  courts,  and  utterly  repudiated 
by  others,  when  the  fixtures  are  what  ii 
known  as  "trade  fixtures,"  and  may  be  re- 
moved without  injury  to  the  freehold. 

In  Kerr  v.  Kingsbury,  30  Mich.  150,  33 
Am.  Rep.  362,  the  court  said:  'The  right 
of  a  tenant  to  remove  the  erections  made  by 
him  in  furtherance  of  the  purpose  for  which 
the  premises  were  leased  is  conceded.  The 
principle  which  permits  it  is  one  of  public 
policy,  and  has  its  foundation  in  the  inter- 
est which  society  has  that  every  person 
shall  be  encouraged  to  make  the  most  bene- 
ficial use  of  his  property  the  circumstances 
will  admit  of.  On  the  other  hand,  the  re- 
quirement that  the  tenant  shall  remove  dur- 
ing his  term  whatever  he  proposes  to  claim 
a  right  to  remove  at  all  is  based  upon  a 
corresponding  rule  of  public  policy  for  the 
protection  of  the  landloi:d,  and  which  is  that 
the  tenant  shall  not  be  suffered,  after  he 
has  surrendered  the  premises,  to  enter  upon 
the  possession  of  the  landlord  or  of  a  suc- 
ceeding tenant  to  remove  fixtures  which  he 
might  and  ought  to  have  taken  away  before. 
A  regard  for  the  succeeding  interests  is  the 
only  substantial  reason  for  the  rule  which 
requires  the  tenant  to  remove  his  fixtures 
during  the  term;  indeed,  the  law  does  not 
in  strictness  require  of  him  that  he  shall 
remove  them  during  the  term,  but  only  be- 
fore he  surrenders  possession,  and  during 
the  time  that  he  has  a  right  to  regard  him- 
self as  occupying  in  the  character  of  tenant. 
Pcnton  V.  Rohart,  2  East,  88;  Weeton  r. 
Woodcock,  7  Mees.  &  W.  14.  But  why  the 
right  should  be  lost  when  the  tenant  in- 
stead of  surrendering  possession,  takes 
a  renewal  of  his  lease,  is  not  very  appar- 
ent. There  is  certainly  no  reason  of  public 
policy  to  sustain  such  a  doctrine.  On  the 
contrary,  the  reasons  which  saved  to  the 
tenant  his  right  to  the  fixtures  in  the  first 
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place  are  equally  influential  to  save  to  him 
on  a  renewal  what  was  unquestionably  his 
before.  What  could  possibly  be  more  absurd 
than  a  rule  of  law  which  should  in  effect 
aay  to  the  tenant  who  is  about  to  obtain  a 
renewal:  'If  you  will  be  at  the  expense 
and  trouble,  and  incur  the  loss,  of  remov- 
ing your  erections  during  the  term  and  of 
again,  afterwards,  bringing  them  back  they 
shall  be  yours;  otherwise,  you  will  be 
deemed  to  abandon  them  to  your  landlord.' " 

In  the  case  of  Radey  v.  McCurdy,  209 
Pa.  306,  67  L.R.A.  359,  103  Am.  St.  Rep. 
1009,  58  Atl.  658,  trade  fixtures  were  placed 
in  a  building  by  the  tenant.  He  afterwards 
rene\?ed  his  lease  without  reserving  the 
right  to  remove  the  fixtures.  The  trial 
court  held  that  the  failure  of  the  tenant  to 
remove  before  the  expiration  of  the  first 
lease,  or  to  reserve  the  right  to  so  remove 
in  the  new  lease,  was  an  abandonmnt  of  the 
trade  fixtures  to  the  landlord.  In  revers- 
ing, the  supreme  court  of  Pennsylvania 
said:  "Though  this  has  been  declared  to  be 
tlie  law  by  some  courts,  and  the  learned 
judge  had  authority  outside  of  this  state 
to  sustain  him,  we  cannot  subscribe  to  such 
a  doctrine  as  being  either  in  harmony  with 
reason  or  consistent  with  fair  dealing  with 
man  and  man.  When  a  tenant  attaches  to 
the  land  fixtures  necessary  for  him  in  the 
conduct  of  his  business,  the  presumption  is 
that,  at  the  expiration  of  his  lease,  he  will 
remove  them;  and  it  is  right  to  do  so.  They 
are  not  ^  put  in  for  the  benefit  of  the  land- 
lord; and  until  the  tenant,  after  his  term 
expires,  leaves  them  on  the  premises  in 
which  he  no  longer  has  any  interest,  no  in- 
tention can  be  imputed  to  him  to  abandon 
them  to  his  lessor.  Hill  v.  Sewald,  53  Pa. 
271,  91  Am.  Dec.  209;  Watts  v.  Lehman, 
107  Pa.  106." 

A  very  fl;ood  discussion  of  the  question 
may  be  found  in  Bergh  v.  Herring-Hall- 
Marvin  Safe  Co.  70  L.R.A.  766,  69  C.  C.  A. 
212,  130  Fed.  368,  wherein  the  court  said: 
"Counsel  for  defendants  have  collected  nu- 
merous authorities  in  support  of  this  rule, 
and  it  cannot  be  denied  that  many  of  them, 
broadly  considered,  sustain  the  defendants' 
contention;  but  we  are  constrained  to  think 
that  the  better  reasoning  so  limits  the  ap- 
plication of  the  rule  as  not  to  include  the 
present  controversy.  The  rule  is  of  ancient 
origin  and  has  grown  up  step  by  step;  the 
common  law  accepting  some  of  the  harsh 
analogies  of  the  civil  law,  until,  as  trade 
ana  commerce  expanded,  it  was  found  that 
a  harsh  application  of  it  to  the  new  rela- 
tions was  producing  inequitable  results  nev- 
«r  contemplated  at  the  time  the  rule  had 
its  origin.  The  trend  of  recent  authority  is 
toward  a  restricted  application  of  the  rule 
to  trade  fixtures,  so  as  to  prevent  mani- 
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fest  injustice.  •  •  .  If  the  fixtures  are 
appurtenant  to  the  land,  so  tliat  a  deed  or 
lease  of  the  premises  will  necessarily  in- 
clude them,  a  reservation  should  be  made  if 
the  tenant  desires  to  retain  them;  but,  as  to 
chattels  which  can  be  removed  and  carried 
away  without  injury  [to  the  freehold],  no 
such  exception  should  be  necessary,  'ihere 
can  be  no  presumption  that  a  tenant  intends 
to  present  his  personal  property  to  his  land- 
lord because  the  lease  fails  to  give  him  the 
right  to  remove  it.  He  has  that  right  with- 
out regard  to  the  landlord's  wishes,  and 
nothing  short  of  conduct  which  amounts  to 
an  estoppel,  and  evinces  a  clear  intention 
to  abandon  his  property,  can  deprive  him  of 
that  right.  The  law  does  not  favor  forfei- 
tures." 

A  well-considered  case  upon  the  subject  is 
that  of  Smusch  v.  Kohn,  22  Misc.  344,  40  N. 
Y.  Supp.  176.  In  that  case  the  court  said: 
"The  defendant  [landlord]  bases  this  clnim 
upon  Lough  ran  v.  Ross,  45  N.  Y.  792,  6  Am. 
Rep.  173;  Talbot  v.  Cruger,  81  Hun,  504, 
30  N.  Y.  Supp.  1011,  affirmed  in  161  N.  Y. 
118,  45  N.  E.  S04;  Watriss  v.  First  Nat. 
Bank,  124  Mass.  571,  26  Am.  Rep.  694;  and 
Mclver  v.  Estabrook,  134  Mass.  550;  but  it 
will  be  found  that  these  cases  relate  to 
buildings  erected  by  the  tenant,  or  to  bank 
vaults,  and  such  like  permanent  and  sub- 
stantial structures  put  up  b^  him,  which  be- 
came appurtenant  to  the  land,  and  conse- 
quently an  incident  of  the  subject-matter  re- 
hired as  part  of  the  premises  and  their  ap- 
purtenances. They  do  not  concern  ordinary 
movable  chattels,  which  retain  their  distinc- 
tive character  as  personal  property,  in  ref- 
erence to  which  a  different  rule— one  much 
more  liberal  to  the  tenants — prevails.  .  .  . 
Neither  the  presumed  intention  of  the  par- 
ties nor  the  character  of  the  chattels  gives 
any  color  whatever  to  the  contention  that 
they  were  to  become  the  property  of  the 
landlord." 

For  the  purpose  of  applying  the  rule  of 
law  above  announced  to  the  facts  of  this 
case,  it  will  be  necessary  to  consider  the 
character  of  the  fixtures  in  question.  The 
evidence  shows  that  the  counters,  prescrip- 
tion cases,  soda  fountain,  etc.,  were  not  at- 
tached in  any  way  to  the  realty,  but  could 
be  moved  about  in  the  storeroom  in  any 
manner  the  tenant  desired.  The  shelving 
cases  were  set  up  against  tlie  walls  on  the 
side  of  the  building,  and  the  only  manner 
in  which  they  were  connected  was  by  a 
small  wire  stuck  in  the  wall  and  attached 
to  the  top  of  the  case,  merely  to  keep  it  in 
position.  Til  us  it  will  be  seen  that  the  fix- 
tures were  such  as  could  be  easily  removed 
without  the  least  injury  to  the  freehold. 
While  it  is  true  that  this  court,  in  the  case 
of  Unz  v.  Price,   22  Ky.  L.  Rep.  791,  58  b. 
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W.  705,  recognized  to  a  certain  extent  the 
doctrine  contended  for  by  appellant,  we  are 
not  inclined  to  extend  the  doctrine  any  fur- 
ther than  announced  therein.  In  that  case  the 
tenant  erected  improvements  upon  the  land- 
lord's land.  They  were  of  a  permanent 
character,  and  necessarily  annexed  to  the 
freehold.  In  the  case  before  us,  however,  no 
such  question  is  presented.  A  greater  part 
of  the  so-called  **fixtures"  were  never  an- 
nexed in  any  manner  to  the  freehold.  They 
were  simply  movable,  personal  property. 
Only  the  shelving  cases  were  attached,  and 
they  were  attached  in  a  manner  that  per- 
mitted of  their  easy  removal.  Such  fixtures 
are  more  nearly  furniture  than  realty,  and 
are  not  useful  to  the  next  tenant  unless  he 
happens  to  be  in  the  same  trade.  To  ex- 
tend the  doctrine  founded  upon  permanent 
improvements  annexed  to  the  realty  to  trade 
fixtures  such  as  are  involved  in  this  action 
would  be  to  work  a  manifest  injury  in  a 
great  majority  of  cases. 

Complaint  is  made  of  the  admission  of  in- 
competent evidence.  Even  if  incompetent,  it 
was  not  prejudicial.  Appellees,  by  the  over- 
whelming weight  of  the  evidence,  showed 
title  to  the  property  in  question. 

Appellant's  whole  right  to  recover  was 
based  upon  abandonment  by  the  various  ten- 
ants because  of  their  failure  to  reserve  in 
the  new  leases  the  right  to  remove  the  fix- 
tures. Having  held  that  this  doctrine  has 
no  application  to  the  facts  of  this  case,  ap- 
pellees were,  as  a  matter  of  fact,  entitled 
to  a  peremptory  instruction. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 


OHIO    SUPREME    COURT. 

STATE  OF  OHIO 

V. 

DELL  COLLINGSWORTH. 

(82  Ohio  St.  154,  92  N.  E.  22.) 

Homicide  —  violation  of  municipal  or- 
dinance —  '^unlawful   killing." 

The  violation  of  a  penal  ordinance  of  a 
municipality,  as  a  result  of  which  violation 
death  ensues,  is  not  an  "unlawful  killing" 
within  the  provisions  of  §  6811,  Revised 
Statutes,  which  defines  the  crime  of  man- 
slaughter. 

(April  12,  1910.) 

EXCEPTIONS  by  the  State  to  the  direc- 
tion  by   the   Court  of   Common   Pleas 
for  Franklin  County  of  a  verdict  of  acquit- 

Headnote  by  the  Court. 
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tal    in    a    prosecution   for   manslaoghter. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Webber,  McCoy,  King,  k 
Game,  for  the  State: 

Where  the  general  assembly  authorizH 
municipalities  to  legislate  upon  matters 
pertaining  to  the  regulation  and  use  of  the 
highways  within  their  corporate  limits,  aod, 
within  the  scope  of  their  authority,  ther 
legislate  upon  such  matters,  such  mmiidpal 
legislation  is  a  law,  with  all  the  foree  and 
effect  of  a  statute. 

Markle  v.  Akron,  14  Ohio,  691;  Akord 
V.  Richmond,  3  Ohio  N.  P.  136. 

Where  a  penal  ordinance  of  a  monicipal- 
ity  defines  what  shall  constitute  a  misde- 
meanor, and  prescribes  a  punishment  for 
the  violation  of  such  an  ordinance,  it  is 
manslaughter  to  kill  a  person  while  en- 
gaged in  the  wilful  violation  of  such  an 
ordinance. 

State  V.  Horton,  4  A.  &  E.  Ann.  Gas.  800. 
note;  3  Russell,  Crimes,  §  4,  p.  173;  Whar- 
ton, Homicide,  3d  ed.  §  4,  p.  5. 

The  criminality  of  the  conduct  of  the  de- 

Note.  —  Homicide:  deaiH  inflicted  irMff 
defendant  is  violating  a  mutueipal 
ordinance. 

As  to  negligent  homicide  in  general,  see 
the  note  to  Johnson  v.  State,  61  L.KA.  277. 
As  to  homicide  in  the  commission  of  an  im- 
lawful  act,  see  the  note  to  People  v.  Sulli- 
van, 63  L.R.A.  353.  And  as  to  accidents 
while  hunting  in  violation  of  law,  see  the 
note  to  State  v.  Horton,  1  L.RA.(N.S.i 
991. 

Where  manslaughter  is  defined  by  statute 
as  the  unintentional  killing  of  a  human  be- 
ing in  the  commission  of  an  unlawful  act, 
the  mere  violation  of  a  municipal  ordinanee, 
notwithstanding  death  ensues  during  such 
violation,  and  in  connection  therewith,  does 
not  render  the  wrongdoer  liable  to  punish- 
ment for  manslaughter,  as  one  can  be  held 
criminally  liable  only  for  the  consequences 
of  his  unintentional  unlawful  act  which,  in 
itself,  is  in  the  nature  of  a  wrongful  act, 
independent  of  the  enactment,  where  the 
natural  consequences  thereof  are  dangerous 
to  life  or  limb.  People  v.  Davis,  1  111.  C.  C. 
245. 

Although  not  within  the  scope  of  this 
note,  attention  is  called  to  Com.  v.  Adaui». 
114  Mass.  323,  19  Am.  Rep.  362,  which  huiJ« 
that  one  would  not  be  guilty  of  a  crimina- 
assault  and  battery  by  negligently  drivinj: 
over  another  person  while  exceeding  the 
speed  limit  fixed  by  a  municipal  ordinance. 
The  court  said:  "It  is  true  that  one  in 
pursuit  of  an  unlawful  act  may  sometime* 
bo  punished  for  another  act,  done  without 
design  and  by  mistake,  if  the  act  done  wa» 
one  for  which  he  could  have  been  punished 
if  done  wilfully.  But  the  act,  to  be  unlawful 
in  this  sense,  must  be  an  act  bad  in  itself 
and  done  with  an  evil  intent;  and  the  law 
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fendant  does  not  turn  upon  the  distinction 
between  malum  prohibitum  and  malum  in 
se. 

Com.  T.  Adams,  114  Mass.  323,  19  Am. 
Rep.  362;  Thompson  v.  State,  331  Ala.  18, 
31  So.  725;  1  Bishop,  Crim.  Law,  §  327. 

Messrs.  Edward  C.  Turner  and  John 
A.  Connor,  for  appellee: 

If  that  part  of  the  ordinance  under  which 
the  indictment  is  drawn  states  an  unlawful 
act,  then  such  unlawful  act  is  merely 
malum  prohibitum,  and  not  malum  in  se. 
The  act  being  merely  malum  prohibitum,  it 
is  not  such  a  one  as  would  be  "unlawful" 
under  the  manslaughter  statute. 

Com.  V.  Adams,  114  Mass.  323,  19  Am. 
Sep.  362;  People  y.  Pearne,  118  Cat.  154, 
50  Pac  376;  Johnson  t.  State,  66  Ohio  St. 
59,  61  L.R.A.  277,  90  Am.  St,  Rep.  564,  63 
N.  E.  607;  Estell  v.  State,  51  N.  J.  L.  182, 
17  Atl.  118,  8  Am.  Crim.  Rep.  514;  1  Bishop 
Crim.  Law,  2d  ed.  p.  258;  Archbold,  New 
Crim.  Proc.  p.  9. 

Per  Curlant: 

The  grand  jury  of  Franklin  county  pre- 
sented an  indictment  against  Dell  Collings- 
worth, of  which  the  following  is  a  copy : 

Indictment  for  Manslaughter. 

The  State  of  Ohio,  | 
Franklin  County.      ]  "*' 

In  the  court  of  common  pleas,  Franklin 
county,  Ohio,  of  the  term  of  January,   in 


the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  nine. 

The  jurors  of  the  grand  jury  of  the  state 
of  Ohio,  duly  elected,  impaneled,  sworn,  and 
charged  to  inquire  of  crimes  and  offenses 
committed  within  the  body  of  Franklin 
county,  in  the  state  of  Ohio,  in  the  name 
and  by  the  authority  of  the  state  of 
Ohio,  upon  their  oaths,  do  find  and  pre- 
sent that  at  the  time  hereinafter  men- 
tioned the  city  of  Columbus,  Ohio,  had 
adopted  and  there  was  in  force  in  said  city 
the  following  ordinance. 

"Whoever  shall  ride  or  drive  any  animals 
in  any  highway,  thoroughfare,  or  public 
place  in  this  city  quicker  than  or  beyond 
a  moderate  gait,  or  shall  not  slacken  the 
pace  of  such  animal  or  animals  in  approach- 
ing any  cross  walk  upon  which  any  person 
may  be  in  the  act  of  passing,  or-  in  the 
act  of  approaching  or  leaving  a  street  car, 
or  shall  ride  or  drive  any  such  animal  so 
as  to  cause  such  animal  or  any  vehicle  there- 
to attached,  to  come  in  collision  with  or 
strike  any  other  object  or  other  person,  or 
shall  leave  any  such  animal  standing  in  any 
public  place  without  being  fastened  or  so 
guarded  as  to  prevent  its  running  away,  or 
shall  turn  any  such  animal  loose  in  any 
thoroughfare,  or  shall  hitch  or  fasten  any 
such  animal  to  any  tree  or  tree  box  with- 
out the  consent  of  the  owner,  or  shall  hitch 
or  fasten  any  horse  or  other  animal  to  any 
lamp  post  or  water  hydrant,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  convic- 


has  always  made  this  distinction:  that  if 
the  act  the  party  was  doing  was  merely 
malum  prohibitum  [under  which  the  viola- 
tion of  such  an  ordinance  falls],  he  shall 
not  be  punishable  for  the  act  arising  from 
misfortune  or  mistake;  but  if  malum  in  se, 
it  is  otherwise.  .  .  .  Besides,  to  prove 
the  violation  of  such  an  ordinance,  it  is  not 
necessary  to  show  that  it  was  done  wilfully 
or  corruptly.  ...  It  is  therefore  im- 
material whether  a  party  violates  the  ordi- 
nance wilfully  or  not.  The  oflFense  con- 
sists not  in  the  intent  with  which  the  act 
ia  done,  but  in  doing  the  act  prohibited,  but 
not  otherwise  wrong.  It  is  obvious,  there- 
fore, that  the  violation  of  the  ordinance  docs 
not  in  itself  supply  the  intent  to  do  another 
act  which  requires  a  criminal  intent  to  be 
proved."  See  also  Com.  v.  Hawkins,  157 
Mass.  551,  32  N.  E.  862,  infra. 

In  People  v.  Pearne,  118  Cal.  154,  50  Pac. 
376  (which  was  a  prosecution  for  involun- 
tary manslaughter  caused  by  defendant, 
vhile  intoxicated,  by  reckless  driving  of  a 
team  of  horses  through  the  principal  street 
of  a  town  at  a  great  and  unusual  rate  of 
speed)  it  was  held  that  the  charge  must 
rest  upon  the  commission  of  an  act  which 
Jnight  produce  death  if  done  without  due 
caation  or  circumspection;  and  that  a  coun- 
ty ordinance  declaring  it  a  misdemeanor  to 
drive  at  a  greater  rate  of  speed  than  6 
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miles  an  hour,  which  was  offered  for  the 
purpose  of  showing  defendant's  violation 
thereof,  so  as  to  establish  that  he  wuh  on- 
gaged  in  the  commission  of  an  unlawful  act, 
was  open  to  the  objection  that  an  tiv.t  which 
was  merely  malum,  prohibitum  is  not  an 
unlawful  act;  and  the  court,  while  not 
deeming  a  disposal  of  this  question  neces- 
sary, said  that  the  case  could  not  he 
strengthened  by  the  admission  of  the  ordi- 
nance, and  that  upon  a  new  trial  it  had 
better  be  omitted. 

But  it  was  held  in  People  v.  Davis,  supra, 
that  the  failure  to  equip  a  theater  with  such 
fire  apparatus  and  equipment  as  were  re- 
quired by  a  municipal  ordinance,  which  re- 
sulted in  the  loss  of  life  by  fire,  was  the 
proximate  cause  of  death,  as  such  omis- 
sion was  dangerous  to  life  and  limb, 
and  that  an  indictment  based  thereon 
against  the  manager  of  the  theater, 
who  was  responsible  for  such  omis- 
sion or  neglect,  would  be  sustained.  The 
court  said:  "But  if  this  conclusion  he 
wrong,  then  there  is  another  consideration 
which  disposes  of  the  objection;  though  a 
violation  of  the  ordinance  in  question  in 
the  manner  charged  may  not  constitute  an 
unlawful  act  within  the  meaning  of  the 
statute  [defining  manslaughter  by  wrong- 
I  ful  act],  even  though  its  natural  conse- 
quences were  dangerous,  yet  there  can  be  no 
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tion  thereof,  shall  be  fined  not  less  than  five 
nor  more  than  fifty  dollars,  or  be  imprisoned 
not  more  than  thirty  days,  or  both." 

And  that  at  the  time  hereinafter  men- 
tioned one  James  Bardy  was  then  and  there 
walking  upon  a  certain  highway,  to  wit, 
Buttles  avenue,  in  said  city  of  Columbus. 

And  the  jurors  of  the  grand  jury  afore- 
said do  further  find  and  present  that  Dell 
Collingsworth,  late  of  said  county  of  Frank- 
lin, on  or  about  the  thirtieth  day  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eight,  within  the  county 
of  Franklin,  aforesaid,  and  within  the  cor- 
porate limits  of  said  city  of  Columbus,  did 
drive  a  certain  horse  with  a  vehicle  attached 
to  said  horse,  so  that  said  horse  and  the 
vehicle  thereto  attached  unlawfully,  and  in 
violation  of  said  ordinance,  did  then  and 
there  come  in  collision  with  and  strike  and 
wound  the  said  James  Brady  while  the  said 
James  Brady  was  so  walking  upon  the  said 
Buttles  avenue,  as  aforesaid,  from  which 
said  wounds  so  inflicted  by  the  said  horse 
and  vehicle  so  driven  by  the  said  Dell  Col- 
lingsworth, as  aforesaid,  the  said  James 
Brady  then  and  there  died.  And  so  the 
jurors  of  the  grand  jury  aforesaid,  upon 
their  oaths,  as  aforesaid,  do  say  that  the 
said  Dell  Collingsworth,  in  the  manner  and 
by  the  means  aforesaid,  did  tnen  and  there 
unlawfully  kill  one  James  Brady,  then  and 
there  being,  contracy  to  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  disrnity  of  the  state  of  Ohio. 
Karl  T.  Webber, 

Prosecuting  Attorney, 

Franklin   County.' 

The  accused  demurred  to  the  indictment, 


but  the  demurrer  was  overruled,  and  on  a 
plea  of  not  guilty  the  case  proceeded  to  trial 
by  jury.  During  the  progress  of  the  trial 
the  state  offered  in  evidence  the  ordinance 
adopted  by  the  city  of  Columbus,  and  which 
is  copied  in  said  indictment.  The  aocated 
objected  to  the  introduction  of  the  ordi- 
nance, which  objection  the  court  sustained. 
To  this  decision  the  state  excepted.  As  this 
ruling  was  fatal  to  the  case  sought  to  be 
made  by  the  state,  the  court  instructed  the 
jury  to  return  a  verdict  of  acquittal,  which 
was  done.  The  prosecuting  attorney  took  a 
bill  of  exceptions  containing  the  points 
decided,  and  obtained  leave  to  file  the 
same  in  this  court,  under  §  7305,  Rev.  Stat. 
to  obtain  the  opinion  of  this  court  upon  the 
questions  decided. 

We  have  a^  imperfect  record  of  the  pro- 
ceedings below,  but  the  indictment  discloees 
that  the  state  predicated  the  charge  of  man- 
slaughter upon  the  violation  of  a  municipal 
ordinance;  or,  to  put  the  proposition  in 
another  form,  it  is  alleged  that  the  unlaw- 
ful act  committed  by  the  accused,  which 
resulted  in  the  death  of  Brady,  was  the  vio- 
lation of  said  ordinance.  The  present  stat- 
ute defining  manslaughter  provides  that 
''whoever  unlawfully  kills  another,  except 
as  provided  in  the  last  three  sections,  is 
guilty  of  manslaughter,  and  shall  be  pun- 
ished," etc.  Before  the  section  assumed  iti 
present  brief  form,  the  crime  of  manslaugh- 
ter was  defined  thus:  "That  if  any  person 
shall  unlawfully  kill  another  without 
malice,  either  upon  a  sudden  quarrel,  or, 
unintentionally  while  the  slayer  is  in  the 
commission  of  some  unlawful  act,  every  such 
person  shall  be  deemed  guilty  of  mansiaugh- 


question  but  what  the  omission  makes  prima 
facie  a  case  of  negligence,"  to  be  passed  upon 
by  a  jury."     See  Com.  v.  Hawkins,  infra. 

However,  in  an  earlier  case.  People  v. 
Davis,  1  111.  C.  C.  217,  an  indictment  for  man- 
slaughter, based  upon  such  omission,  against 
the  manager,  business  manager,  and  stage 
carpenter  of  such  theater,  was  quashed  on 
the  ground  that  the  ordind,nce  in  question 
did  not  specifically  designate  the  person 
who  was  to  perform  the  duty  of  providing 
the  building  with  fire  apparatus  and  equip- 
ment. 

But  in  the  latter  case  (1  111.  C.  C.  245), 
it  was  held  that  the  manager  of  the  theater, 
although  no  obligation  rested  upon  him,  eith- 
er as  agent,  owner,  lessee,  or  manager,  to 
comply  with  such  ordinance,  was  in  duty 
bound  to  refrain  from  using  the  structure 
as  a  theater  unless  so  equipped;  and  that  if 
he  did  so  knowing  of  its  unlawful,  defective, 
and  dangerous  condition  in  regard  to  such 
equipment,  he  was  within  the  clause  of  the 
ordinnnce  imposing  a  fine  upon  any  person 
violating  it,  and  therefore  liable  to  prose- 
cution for  manslaughter. 
28  L.R.A.(N.S.) 


Attention  is  called  to  Com.  v.  Hawkins, 
157  Mass.  551,  32  N.  E.  862,  although  not 
within  the  scope  of  this  note,  which  holds 
that  inasmuch  as  recklessness  or  gross  care- 
lessness lies  at  the  foundation  of  a  charge 
of  assaulting  one  with  a  dangerous  weapon, 
where  the  defendant,  who  had  been  annoyed 
by  different  persons  ringing  his  door  bell, 
and  insulting  him  when  he  came  to  the  door, 
came  out  of  his  house  in  the  ni^^httime, 
and,  in  a  thickly  settled  portion  of  the  city, 
where  people  were  liable  to  be  passing  in 
the  street,  fired  a  pistol,  the  shot  from  which 
struck  a  person  standing  some  distance 
away,  it  was  proper  to  show  on  the  question 
of  negligence  that  the  defendant's  act  was 
in  violation  of  «  municipal  ordinance. 

But  in  the  last  case  the  trial  court  in- 
structed the  jury  that  the  fact  that  the  fir- 
ing of  the  pistol  was  an  unlawful  act,  or 
in  violation  of  the  ordinance,  did  not  make 
it  an  act  wrongful  in  itself,  done  with  evil 
intent,  nor  render  the  defendant  criminally 
liable  for  the  shooting.  Com.  v.  Hawkins, 
supra.  W.  J.  I- 
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ter,  and  on  oonviction  thereof,  be  punished," 
etc. 

In  addition   to  what  this  court  said  in 
Johnson  v.  State,  66  Ohio  St.  59,  61  L.R.A. 
277,  90  Am.  St.  Kep.  604,  63  N.  E.  607,  we 
think  it  is  sufficient  to  say  that  the  unlaw- 
ful act  being  committed,  which  results  in 
the  death,  must  be  an  act  prohibited  by  law, 
as  distinguished  from  an  act  forbidden  by 
an  ordinance  of  one  of  the  municipalities  of 
Ohio.     It   would   seem   that  the   case  just 
cited  decides    the   question   before  us,   and 
leaves  little  to  be  said  in  justification  of  the 
decision  of  the  trial  court.    There  are  many 
municipal  corporations   in   this  state,   and 
each  may  have  its  ordinances,  appropriate 
to  its  local  needs,  and  therefore  there  can- 
not be  any  uniformity  in  such  local  laws,  if 
they  should  be  entitled  to  the  name  of  laws. 
Many  of  the  counties  of  the  state  contain 
several  municipal  corporations.    What  may 
be  an  unlawful  or  prohibited  act  in  one  may 
be  lawful  in  another,  and  so  throughout  the 
state.    We  are  not  permitted  to  say  that 
what  may  constitute  an  essential  element  of 
manslaughter  in  one  city  or  village  need  not 
be  present  in  the  ordinances  of  other  oities 
or  villages  of  the  state.  If  the  act  of  killing 
of  a  person,  which  ensues  from  violating  a 
municipal  ordinance,  constitutes  manslaugh- 
ter, then  we  have  a  law  of  a  general  nature, 
which  perhaps  is  not  of  uniform  operation 
throughout  even  Franklin  county.     Neither 
is  it  of  uniform  operation  throughout  the 
various  municipalities   of   the   state.     The 
unlawful  act  contemplated  as  an  essential 
element  of  manslaughter  must  be  uniformly 
unlawful  throughout  the  state.     Otherwise, 
what  might    be    that    crime    in    Columbus 
might  not  be  such  in  Dayton,  Toledo,  Cleve- 
land, or  any  other  city  or  village  in  the 
state. 

While  the  ordinance  excluded  by  the  court 
in  the  case  under  consideration  may  be  a 
wise  public  regulation  for  Columbus,  its  vi- 
tality is  expended  in  punishing  persons  who 
violate  its  provisions,  according  to  the  scope 
of  the  penalties  therein  prescribed.  It  may 
be  that  there  is  need  for  action  by  our  gen- 
eral assembly  to  provide  a  general  law  to 
cover  cases  similar  to  this;  but  until  it  an- 
swers the  call,  the  courts  are  powerless  in 
the  premises. 

In  our  judgment,  the  trial  court  com- 
mitted no  error  in  excluding  the  ordinance, 
and  the  exceptions  to  its  rulings  are  over- 
ruled. 

Snmmerfl,  Oh.  J.,  and  Crew,  Spear, 
Davte,  Shanck,  and  Price,  JJ.,  concur. 
28  LJl.A.(N.S.) 
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CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY, Plff.  in  Err., 

V. 

E.  D.  BELL,  Admr.,  etc.,  of  James  R.  Par- 
is, Deceased. 

(—  Va.  — ,   68   S.   E.    398.) 

Carrier  —  attempt    to   prevent    leaving 
moving  train  —  injury  — -  liability. 

1.  A  railroad  company  is  not  liable  for 
injury  to  a  passenger  who  falls  from  a  train 
in  consequence  of  the  attempt  of  its  brake-' 
man  to  prevent  his  alighting  from  it  after  it 
is  in  motion. 

Proximate    cause    -»    leaving:    movlnic 
train  —  negligent  starting. 

2.  The  negligence  of  a  railroad  company  in 
starting  its  train  before  one  who  has  en- 
tered to  assist  a  passenger  has  had  time  to 
alight  is  not  the  proximate  cause  of  his  in- 
jury in  attempting  to  alight  after  the  train 
is  in  motion,  without  the  consent  and 
against  the  will  of  the  carrier's  servants. 

Carrier  —  premature   starting  of   train 
—  duty  of  passenger. 

3.  A  person  who  is  not  given  a  reasonable 
time  to  alight  from  a  train  before  it  con- 
tinues on  its  journey  is  bound  to  minimize 
the  possible  loss  to  the  company  because  of 

Note,  —  Duty  of  carrier  to  one  who  goes 
upon  a  train  to  assist  a  passenger. 

But  one  case  upon  this  question,  in  addi- 
tion to  Chesapeake  &  O.  R.  Co.  v.  Bell, 
has  been  reported  since  the  note  accompany- 
ing Arkansas  &  Tj.  R.  Co.  v.  Sain,  22  L.RA. 
(N.S.)  930,  was  written. 

In  Wickert  v.  Wisconsin  C.  R.  Co.  142 
Wis.  375,  126  N.  W.  043,  the  liability  of  a 
railroad  carrier  to  a  person  assisting  a 
passenger  to  board  a  train,  where  the  car- 
rier has  knowledge,  or  is  chargeable  with 
knowledge,  of  the  conditions,  was  impliedly 
recognized,  but  a  recovery  was  denied  be- 
cause it  clearly  appeared  from  the  facts 
that  the  train  crew  of.  the  train  in  question 
was  not  chargeable  with  knowledge  of  the 
plaintiff's  intention  to  leave  the  train  after 
rendering  assistance  to  a  passenger. 

See  also  Fortune  v.  Southern  R.  Co. 
150  N.  C.  695,64  S.  E.  759,  where  the  ques- 
tion was  as  to  the  carrier's  duty  to  a  woman 
who  accompanied  her  husband  to  the  train, 
on  which  he  was  intending  to  depart,  boarded 
it  with  him,  and  was  injured  as  she  was 
alighting.  The  court  held  that  the  plaintiff 
was  present  at  the  time  by  implied  invita- 
tion of  the  carrier,  and  that  it  was  bound  to 
use  ordinary  care  for  her  safety.  From  the 
facts  and  from  the  language  of  the  opinion 
it  would  seem  that  the  duty  of  the  carrier 
in  this  case  was  looked  upon  as  owing  to 
plaintiff  as  merely  accompanying  a  passen- 
ger, rather  than  as  rendering  necessary  as- 
sistance, even  though  the  plaintiff  actually 
went  aboard  the  train*  W.  A.  S. 
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its  wrongdoing  by  staying  on  the  train,  and 
not  attempting  to  leave  it  after  it  is  in 
motion,  to  the  peril  of  his  life  and  limb, 
with  the  view  of  holding  the  company  liable 
in  case  of  injury. 

(Buchanan  and  Whittle,  JJ.,  dissent.) 

(June  3,  1910.) 

IP  RROR  to  the  Circuit  Court  for  Augusta 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  Jj,  Parrish  and  J.  M.  Perry, 
for  plaintiff  in  error: 

It  was  incumbent  upon  the  intestate  not 
to  leap  from  a  moving  train,  and  his  dec- 
laration, showing  that  the  accident  would 
not  have  occurred  but  for  his  attempting  to 
leave  while  the  train  was  in  motion,  is  in- 
sufficient. 

Richmond  &  D.  R.  Co.  v.  Morris,  31  Gratt. 
209;  Jammison  v.  Chesapeake  &  O.  R.  Co. 
92  Va.  327,  53  Am.  St.  Rep.  813,  23  S.  E. 
758;  Newport  News  &  O.  P.  R.  &  Electric 
Co.  V.  McCormick,  100  Va.  617,  66  S.  E. 
281. 

In  tlie  absence  of  proof  that  Mr.  Paris 
was  rendering  necessary  assistance  to  a  sick 
or  infirm  passenger,  even  if  he  inquired  as 
to  whether  or  not  he  had  time  to  go  on  and 
get  off  the  train,  he  was  but  a  permissive 
licensee.  No  duty  was  owing  to  him  by  the 
company  except  to  avoid  wantonly  injuring 
him. 

Little  Rock  &  Ft.  S.  R.  Co.  v.  Lawton,  65 
Ark.  428,  15  L.R,A.  434,  29  Am.  St.  Rep. 
48,  18  S.  W.  643:  Peterson  v.  South  &  Wes- 
tern R.  Co.  143  N.  C.  260,  8  L.R.A.(N.S.) 
1240,  118  Am.  St.  Rep.  799,  55  S.  E.  620. 

Messrs.  Charles  Curry,  Duncnn  Curry, 
and  Harry  St.  George  Tucker  for  defend- 
ant in  error. 

Keith,  P.,  delivered  the  opinion  of  the 
court: 

Tliis  is  the  second  time  this  case  has  been 
before  this  court.  In  the  opinion  upon  the 
former  writ  of  error,  the  circumstances  un- 
der wliich  the  death  of  tlie  plaintifFs  deced- 
ent occurred,  as  they  then  appeared  from 
tlte  record,  are  stated,  and  upon  the  case 
then  made  it  was  held  that  the  verdict  of 
the  jury  against  the  railway  company  could 
not  be  sustained,  and  the  cause  was  remand- 
ed for  a  new  trial.  See  107  Va.  408-411,  59 
S.  E.  398.  Upon  the  next  trial  there  was  a 
demurrer  to  the  evidence  and  judgment  for 
the  plaintiff  again.  To  that  judgment  this 
writ  of  error  was  awarded. 

The  duty  of  a  railway  company  to  a  per- 
son who,  in  conformity  to  a  custom  acqui- 
28  L.R.A.(N.S.) 


esced  in  by  the  carrier,  goes  to  a  railwtj 
station  to  assist  a  passenger  in  entering  or 
leaving  the  train,  is  declared.  It  was  held 
tliat  such  a  person  is  an  invitee,  to  vhom 
the  carrier  owes  the  duty  of  ordinary  care 
to  see  that  he  is  not  injured,  and  that,  if  be 
enters  the  train  and  his  purpose  is  known, 
it  is  the  duty  of  the  carrier  to  give  him  i 
reasonable  time  within  which  to  leave  it; 
but  if  his  purpose  is  not  known,  and  tliere 
are  no  circumstances  to  put  the  carrier  up- 
on notice,  then  tlie  carrier  is  not  bound  to 
hold  the  train  till  he  has  had  time  to  alight, 
or  to  notify  him  before  the  train  starts. 

Upon  the  former  writ  it  was  not  shown 
that  the  railway  company  had  notice  tlmt 
the  deceased  was  merely  assisting  bis 
daughter  on  the  train  when  he  enternl  the 
car.  The  want  of  such  notice,  direct  or  cir- 
cumstantial, was  held  on  the  former  writ 
to  relieve  the  railway  company  from  tlie 
charge  of  negligence  in  starting  its  train  be- 
fore the  plaintiff's  decedent  had  gotten  ofT. 
Upon  the  last  trial,  on  this  point  the  ease 
was  different.  Two  witnesses  testified  that 
the  plaintiff's  decedent,  wlien  he  entered  the 
car,  inquired  of  a  brakeman  if  he  would 
have  time  to  take  his  daughter's  dress  suit 
case  into  the  car,  set  it  down,  and  get  oir  be- 
fore the  train  started,  and  was  told  that  he 
would,  to  "go  ahead."  That  it  had  such 
notice,  or  that  there  was  any  such  inquiry 
made,  is  denied  by  the  railway  companj, 
and  the  preponderance  of  evidence,  direct 
and  circumstantial,  is  in  favor  of  its  conten- 
tion; but  on  a  demurrer  to  evidence,  the 
testimony  of  the  two  witnesses  to  the  con- 
trary must  be  taken  as  true.  The  evidence 
of  the  plaintiff  tended  further  to  prove 
that  the  deceased,  when  he  assisted  his 
daughter  upon  the  train,  found  her  a  aeat 
about  the  middle  of  the  car,  placed  the  dress 
suit  case  on  the  seat  with  her,  told  her  good- 
by,  and  started  to  leave  the  train,  but  was 
delayed  in  getting  off  because  of  the  crowd- 
ed condition  of  the  car  and  the  narrow  pas- 
sage through  which  he  had  to  or  did  1^''^^ 
in  making  his  way  to  the  platform  of  the 
car;  that  when  he  reached  the  plntfoim  it 
was  crowded,  and  persons  were  still  peltinj; 
on  the  train  with  bundles;  that  he  asked  the 
brakeman  not  to  start  the  train  until  he 
could  get  off;  that  he  was  diligent  in  lii^ 
effort  to  get  off;  that  the  day  of  the  acci- 
dent was  Saturday  before  Christmas,  which 
came  on  Monday ;  that  the  train  was  a  local 
train,  crowded  when  it  reached  Staunton, 
many  of  whose  passengers  were  getting  olT; 
that  a  large  crowd  there  boarded  the  train; 
that  the  train's  usual  stop  at  that  station 
was  five  minutes;  that  it  only  stopped  the 
usual  time  that  day;  tlint,  nlthon^li  the 
train  was  moving  slowly  when  the  deceased 
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gat  on  the  steps  to  alight,  he  could  have 
done  so  successfully  but  for  the  interference 
of  a  brakeman,  who  grabbed  him  and  then 
let  him  go,  unbalancing  him,  and  thus  pre- 
venting  him   from   alighting   safely. 

Upon  all  material  points  the  evidence  of 
the  railway  company  is  directly  in  conflict 
with  that  of  the  plaintiff,  and  upon  most  of 
tliem  preponderates.  While  upon  the  whole 
evidence  the  jury,  as  it  seems  to  us,  ought 
to  have  found  a  verdict  for  the  defendant, 
yet,  as  the  evidence'was  conflicting,  the  ver- 
dict of  the  jury  cannot  be  interfered  with, 
if  there  was  sufficient  evidence  to  sustain  it. 

We  do  not  think  the  act  of  the  brakeman, 
as  testified  to  by  the  plaintifT's  witnesses, 
makes  out  a  case  of  negligence  against  the 
railway  company.  As  was  said  in  the  opin- 
ion of  the  court  on  tlie  former  writ  of  error, 
it  was  the  brakemau's  duty  to  have  attempt- 
ed to  protect  the  plaintifTs  intestate  from 
damage  incident  to  his  stepping  off  a  mov- 
ing train,  and  if  perchance  disaster  attend- 
ed his  elTorta  in  that  regard,  the  master 
cannot  be  held  answerable  in  damages  for 
the  fortuitous  result. 

The  case  made  by  the  evidence,  it  may  be 
conceded,  shows  that  the  railway  company 
was  negligent  in  failing  to  give  Paris  a  rea- 
sonable time  within  which  to  leave  the 
train.  The  fact  remains,  however,  that,  in 
attempting  to  alight  from  a  moving  train, 
be  was  the  author  of  his  own  wrong. 

Negligence,  whether  contributory  or  oth- 
erwise, is  a  mixed  question  of  law  and  foct. 
If  the  facts  be  doubtful,  or  about  which  rea- 
sonable men  may  differ,  their  determination 
becomes  a  question  for  the  jury;  but  wliere 
the  facts  are  undisputed,  the  law  applicable 
to  them  is  a  question  for  the  court. 

The  decided  cases  with  reference  to  alight- 
ing from  moving  trains  are  almost  without 
number.  Many  of  them  deal  with  passen- 
gers alighting  from  street  cars,  and  it  is  al- 
most universally  held  that  to  alight  from  a 
slowly  moving  street  car  is  not  negligence 
per  8€,  Where  a  passenger  is  invited  to 
alight  by  an  officer  of  the  train,  or  is  told 
that  he  may  do  so  in  slifety,  the  cases  hold 
that  circumstance  to  justify  his  action,  pro- 
vided the  train  has  not  attained  such  a 
speed  that  the  danger  would  be  obvious;  if 
he  is  induced  to  leap  from  the  train  by  a 
well-founded  apprehension  of  peril  to  life 
or  limb,  induced  by  occurrences  which  might 
hare  been  guarded  against  by  the  utmost 
care  of  the  carrier,  he  is  entitled  to  recover 
for  any  injury  he  may  have  sustained  there- 
by, although  no  injury  would  have  occurred 
if  he  had  remained  quiet;  and  we  admit 
that  there  are  cases  which  have  held  the 
carrier  responsible  where  there  was  no  in- 
vitation extended,  no  assurance  given,  and 
no  peril  apprehended.  But  we  are  of  opin- 
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ion  that  the  just  and  proper  rule  of  deci- 
sion that  which  we  understand  to  prevail 
in  this  state. 

In  Richmond  ft  D.  R.  Co.  v.  Morris,  31 
Gratt.  200,  it  appears  that  it  was  night  when 
the  train  arrived  at  the  station  B.;  that 
Morris  had  fallen  asleep,  and  when  approach- 
ing the  station,  the  conductor  awakened  him, 
telling  him  that  they  were  at  B.  The 
train  went  a  short  distance  beyond  the 
freight  house  and  reception  room  without 
stopping,  and  when  the  engine  reached  the 
frog  on  the  west  side  of  the  freight  house 
and  reception  room,  it  stopped,  and  the  con- 
ductor, seeing  Morris  still  in  the  caboose, 
asleep,  again  aroused  him.  The  train 
stopped  about  a  minute,  and  Morris  could 
then  have  gotten  off  whilst  the  train  was 
not  in  motion.  The  conductor  then  went  to 
the  other  end  of  the  car,  and,  looking  back, 
saw  that  Morris  did  not  get  up.  He  re- 
turned, shook  Morris,  and  told  him  to  get 
up,  or  get  off;  he  was  at  B.  Immediately 
after  waking  Morris  the  last  time,  the  con- 
ductor went  out  at  the  end  of  the  caboose 
with  his  lantern  in  his  hand,  and  stood  on 
the  stationary  platform  about  2^  feet  from 
the  platform  of  the  car.  The  train  com- 
menced backing,  and  Morris  got  up  and 
walked  out  to  the  end  of  the  car  and 
jumped  off,  not  knowing,  as  he  said,  which 
way  the  car  was  going,  and  the  caboose  car 
and  several  others  passed  over  him,  injur- 
ing him  severely.  The  point  where  Morris 
jumped  off  was  opposite  the  platform,  which 
extended  35  steps  west  and  a  much  greater 
distance  east  of  the  pumphouse,  and  was 
that  part  of  the  platform  at  which  passen- 
gers going  east  got  off,  and  was  in  good  con- 
dition. It  was  a  dark,  drizzly  night,  and 
the  only  lights  at  the  station  were  two  Ian-' 
terns,  one  in  the  hands  of  the  conductor, 
and  the  otlier  in  the  hands  of  a  servant  of 
the  company  at  the  station.  Upon  these  facts 
this  court  held  that  ''the  company  was  guil- 
ty of  culpable  negligence,  and  this  negli- 
gence was  the  proximate  cause  of  M's  in- 
jury. Tlie  conductor  should  not  have  put 
the  train  in  motion  until  M.  could  leave 
the  car;  or,  if  put  in  motion,  he  should 
have  cautioned  him  not  to  attempt  to  get 
off  until  the  train  was  stopped.  Instead 
of  this,  he  told  him  to  get  off,  and  the  train 
immediately  commenced  backing.  .  .  . 
The  company  was  also  in  fault  in  not  hav- 
ing stationary  lights  at  the  place,  and  this 
made  it  all  the  more  incumbent  on  the  con- 
ductor to  exercise  more  than  usual  care  and 
caution  in  letting  off  passengers.  .  .  . 
But  whilst  the  injury  sustained  by  M.  is  di- 
rectly traceable  to  the  culpable  negligence 
of  the  company,  the  negligence  or  absence 
of  ordinary  prudence  and  caution  on  the 
part  of  M.  contributed  to  his  injury;  and 
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he  is  not  entitled  to  recover  of  the  company 
damages  for  the  injury  he  sustained.  .  .  . 
One  who,  by  his  negligence,  has  brought  an 
injury  upon  himself,  cannot  recover  dam- 
ages for  it.  Such  is  the  rule  of  the  civil 
and  common  law.  A  plaintiff  in  such  cas- 
es is  entitled  to  no  relief." 

It  is  obvious,  we  think,  that  the  case  just 
cited  was  a  far  stronger  one  in  behalf  of  the 
passenger  than  the  one  under  consideration. 
The  court  rightly  characterized  the  conduct 
of  the  conductor  as  culpable  negligence,  and 
held  that  this  negligence  was  the  proximate 
cause  of  the  injury  to  Morris;  but  Morris 
was  in  a  place  of  safety,  and  in  attempting 
to  alight  from  a  moving  car  was  held  to 
have  brought  the  injury  upon  himself,  and 
was  therefore  not  entitled  to  relief.  Judge 
Burks,  who  delivered  the  opinion  of  a  unan- 
imous court,  cites  the  case  of  Pennsyl- 
vania R.  Co.  v.  Aspell,  23  Pa.  147,  62  Am. 
Dec.  323,  and  quotes  with  approval  the* fol- 
lowing language  of  Chief  Justice  Black: 
''It  has  been  a  rule  of  law  from  time  imme- 
morial, and  is  not  likely  to  be  changed  in 
all  time  to  come,  that  there  can  be  no  recov- 
ery for  an  injury  caused  by  the  mutual  fault 
of  both  parties.  When  it  can  be  shown  that 
it  would  not  have  happened  except  for  the 
culpable  negligence  of  the  party  injured, 
concurring  with  that  of  the  other  party,  no 
action  can  be  maintained.  A  railroad  com- 
pany is  not  liable  for  an  accident  which 
the  passenger  might  have  prevented  by  ordi- 
nary attention  to  his  safety,  even  though 
the  agents  in  the  train  are  also  remiss  in 
theii*  duty.  .  .  .  From  these  principles 
it  follows  very  clearly  that,  if  a  passenger 
is  negligently  carried  beyond  the  station 
where  he  intended  to  stop,  and  where  he  had 
a  right  to  be  let  off,  he  can  recover  compen- 
sation for  the  inconvenience,  the  loss  of 
time,  and  the  labor  of  traveling  back,  be- 
cause these  are  the  direct  consequences  of 
the  wrong  done  to  him.  But  if  he  is  fool- 
hardy enough  to  jump  off  without  waiting 
for  the  train  to  stop,  he  does  it  at  his  own 
risk,  because  this  is  gross  negligence,  for 
which  he  can  blame  nobody  but  himself.  If 
there  be  any  man  who  does  not  know  that 
such  leaps  are  dangerous,  especially  when 
taken  in  the  dark,  his  friends  should  see 
that  he  does  not  travel  on  a  railroad." 

Continuing,  Judge  Burks  says  further: 
"It  is  to  be  borne  in  mind,  however,  that  if 
a  passenger  is  induced  to  leap  from  the  car- 
riage, whether  by  coach  or  railway,  by  a 
well-founded  apprehension  of  peril  to  life  or 
limb,  induced  by  occurrences  which  might 
have  been  guarded  against  by  the  utmost 
care  of  the  carriers,  he  is  entitled  to  recov- 
er for  any  injury  he  may  sustain  thereby, 
although  no  injury  would  have  occurred  if 
he  had  remained  quiet." 
28  L.R,A.(N.S.) 


In  Jammison  v.  Chesapeake  &  0.  R.  Co. 
92  Va.  327,  53  Am.  St.  Rep.  813,  23  S.  E. 
758,  it  was  held  that,  if  a  passenger  train 
fails  to  stop  at  a  station  to  which  a  passen- 
ger has  purchased  a  ticket,  it  is  the  duty 
of  the  passenger  to  retain  his  seat  until 
he  arrives  at  the  next  station  at  which  the 
train  stops;  and,  if  he  feels  aggrieved,  to 
institute  his  action  against  the  company  for 
any  loss  or  injury  he  may  nave  sustained 
by  reason  of  the  failure  to  stop  the  train 
at  the  propert  station.  But  if  he  fails  to 
do  this,  and,  in  passing  from  one  coach  to 
another,  in  search  of  the  conductor,  to  get 
him  to  stop  the  train,  he  is  thrown  from 
the  train  and  injured,  his  negligence  is  the 
proximate  cause  of  the  injury,  and  he  can- 
not recover  damages  of  the  company  there- 
for. 

The  person  injured  in  this  case  was  upon 
the  train,  where  he  had  the  right  to  be  as 
an  invitee.  He  was  in  a  place  of  safety. 
Had  he  elected  to  remain  upon  the  train, 
his  right  of  action  was  complete  for  what- 
ever inconvenience  he  had  suffered,  or  might 
suffer,  as  the  direct  consequence  of  the  rail- 
road company's  negligence.  But  when  he 
undertook  to  alight  from  the  train,  the  neg- 
ligence of  the  railroad  company  had  ceased 
to  operate,  and  it  was  the  voluntary  act  of 
Paris  which  became  the  proximate  cause  of 
his  injury. 

As  was  said  by  this  court  in  Chesapeake 
&  O.  R.  Co.  v.  Wills,  111  Va.  — ,  C8  S.  E.  395. 
"The  direct  and  efficient  cause  of  the  injury 
for  which  this  suit  was  brought  was  the 
alighting  from  the  train  while  in  motion. 
In  that  act  the  railroad  company  had  no 
part." 

If  it  were  conceded  that  Paris  was  not 
guiUy  of  negligence  in  alighting  from  the 
train,  we  do  not  perceive  that  his  case  would 
be  strengthened,  for  his  act  of  alighting  was 
the  proximate  cause  of  the  injury.  In  order 
to  recover,  he  must  show  negligence  upon 
the  part  of  the  railroad  company  as  the 
proximate  cause  of  the  injury  for  which  he 
sues.  He  cannot  recpver  merely  because  he 
was  not  guilty  of  a  negligent  act;  and  in 
this  case  the  negligence  of  the  railroad  com- 
pany had  ceased  to  operate, — was  exhaust- 
ed,— and  his  alighting  from  the  train  wheth- 
er under  conditions  that  convict  him  of  neg- 
ligence or  not,  is  immaterial.  If  the  act  of 
the  railroad  was  a  mere  condition,  and  not 
the  proximate  and  efficient  cause  of  the  in- 
jury, and  if  Paris,  in  alighting  from  the 
train,  under  the  circumstances  disclosed  in 
this  record,  was  free  from  fault,  and  guil- 
ty of  no  negligence,  then  the  occurrence 
must  be  classed  as  an  accident  for  which 
there  can  be  no  recovery. 

It  has  often  been  held  that  the  act  of  a  re- 
sponsible   agent,    intervening    between    tht 
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negligence  of  the  railway  company  and  the 
injury  sued  for,  relieves  the  railway  com- 
pany of  responsibility.  If  the  intervening 
act  of  a  third  person  has  that  effect,  how 
much  more  where  the  person  injured  was 
himself  the  author  of  his  own  wrong. 

But  it  is  said  that  if  this  view  prevail, 
and  a  person  injured  while  leaving  a  mov- 
ing train  under  circumstances  similar  to 
those  under  consideration  is  denied  the  right 
to  recover  for  such  injury,  and  is  left  to 
compensation  for  damages  for  the  inconven- 
ience, loss  of  time,  and  the  labor  of  traveling 
back,  which  are  the  direct  consequences  of 
the  act  of  the  railroad  company,  the  re- 
covery in  many  instances  would  not  ade- 
quately redress  the  wrong  suffered.  To  this 
we  reply  that  experience  does  not  warrant 
the  apprehension  that  courts  and  juries 
may  not  safely  be  trusted  to  do  full  justice 
to  the  eitizen  in  such  controversies;  and 
that,  even  if  this  were  not  so,  the  difficul- 
ty or  the  inability  to  obtain  full  compensa- 
tion for  an  admitted  wrong  cannot  be  made 
the  basis  for  a  recovery  against  a  railroad 
company  in  excess  of  just  compensation  for 
the  injury  which  its  negligence  had  oc- 
casioned, measured  by  the  ascertained  and 
established  rules  of  law  in  such  cases. 

There  is  another  view,  which  we  think  is 
not  without  merit.  Where  an  injury  is  in- 
flicted by  a  negligent  act,  it  is  the  duty  of 
tlie  party  injured  by  reasonable  care  to  di- 
minish the  consequences  of  the  wrong  he 
has  sufTered,  in  the  interest  of  the  wrong- 
doer. This  is  not  merely  good  law,  but  good 
morals,  and  flows  from  that  rule  which  has 
the  highest  possible  sanction,  that  we 
should  do  unto  others  as  we  would  have 
others  do  unto  us. 

Where  a  passenger  has  been  wrongfully 
carried  beyond  his  station,  or  has  not  been 
given  a  reasonable  time  to  leave  a  train, 
this  principle  requires  him  to  submit  for 
the  time  to  the  situation,  secure  in  his  rigjit 
ultimately  to  recover  for  the  inconvenience 
he  may  suffer,  but  forbids  him  to  step  from 
a  moving  train,  thereby  imperiling^  his  life 
and  limb,  and  then  turn  around  and  ingraft 
the  consequences  of  his  own  rash  act  upon 
the  antecedent  negligence  of  the  railroad, 
and  recover  for  both. 

For  a  full  discussion  of  the  doctrine  of 
remote  and  proximate  cause,  we  refer  to 
Chesapeake  &  O.  R.  Co.  v.  Wills,  supra,  and 
the  authorities  there  cited.  As  was  said  in 
that  case,  there  is  no  evidence  that  any 
agent  of  the  company  directed,  advised,  en- 
couraged, or  even  had  knowledge  of  the  in- 
tention of  plaintiff's  intestate  to  alight 
from  the  train,  except  the  brakeman,  whose 
conduct  was  held  not  to  fix  negligence  upon 
the  railroad  company.  There  was  in  this 
esse,  as  in  that>  the  intervening  act  of  a' 
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responsible  agent,  that  agent  being  the 
plaintiff's  intestate  himself;  and  while  the 
railroad  company  was  guilty  of  negligence 
in  not  giving  a  sufficient  time  for  Paris  to 
alight  from  the  train,  it  cannot  be  said  that 
the  injury  for  which  he  sues  was  the  nat- 
ural and  continuous  sequence,  unbroken  by 
any  new  and  independent  cause,  of  that 
negligent  act. 

For  these  reasons  we  are  of  opinion  that 
the  judgment  of  the  Circuit  Court  should 
be  reversed,  and  this  court  will  proceed  to 
enter  such  judgment  as  the  Circuit  Court 
ought  to  have  rendered. 

Buchanan,  J.,  dissenting: 

I  cannot  concur  in  the  opiniou  of  the 
court,  in  so  far  as  it  holds  that  the  plain- 
tiff's intestate,  in  attempting  to  get  off  the 
train,  was  guilty  of  contributory  negli- 
gence, as  a  matter  of  law;  nor  in  the  gen- 
eral rule  laid  down  in  that  opinion  that  it 
is  per  8€  negligence  in  every  case  for  a  per- 
son to  attempt  to  get  off  a  moving  train, 
except  under  the  circumstances  pointed  out 
in  the  opinion.  Whether  or  not  the  con- 
duct of  plaintiff's  intestate,  under  the  cir- 
cumstances disclosed  by  the  record,  was 
negligence  constituting  the  proximate  cause 
of  his  death,  was,  in  my  opinion,  a  question 
for  the  jury,  to  be  determined  from  all  the 
facts  and  circumstances  of  the  case.  It  is 
a  mistaken  view,  as  it  seems  to  me,  to  take 
the  single  act  of  stepping  off  the  moving 
train,  and  inquire  if  it  alone  constituted  the 
proximate  cause.  The  combined  effect  of 
the  act  of  the  plaintiff's  intestate  and  the 
wrongful  and  unlawful  conduct  of  the  rail- 
road company,  which  caused  or  induced  him 
to  attempt  to  step  off  the  train  after  it 
was  in  motion,  ought  all  to  be  considered 
in  determining  the  question  of  proximate 
cause.  Negligence  and  contributory  negli- 
gence are  mixed  questions  of  law  and  fact, 
and  are  ordinarily  questions  for  the  jury, 
and  not   for  the  court. 

It  is  the  province  of  the  jury,  as  was  said 
in  Baltimore  &  O.  R.  Co.  v.  Griffith,  169  U. 
S.  603,  611,  40  L.  ed.  274,  278,  16  Sup.  Ct. 
Rep.  105,  108,  "to  note  the  special  circum- 
stances and  surroundings  of  each  particular 
case,  and  then  to  say  whether  the  conduct 
of  the  parties  in  that  case  was  such  as  would 
be  expected  of  a  reasonably  prudent  man 
under  a  similar  state  of  affairs." 

"Negligence,"  said  Judge  Burks  in  Car- 
rington  v.  Ficklin,  32  Gratt.  670,  676,  677, 
"cannot  be  conclusively  established  by  a 
state  of  facts  upon  which  fair-minded  men 
may   well   differ." 

I  do  not  understand,  as  stated  in  the  ma- 
jority opinion,  that  it  is  per  ae  negligence 
in  this  state  to  get  on  or  off  of  a  moving 
train,  except  in  cases    under    the    circum- 
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stances  pointed  out  in  that  opinion.  Nei- 
ther Jnmmison  v.  Chesapeake  &  O.  R.  Co. 
92  Va.  327,  63  Am.  St.  Rep.  813,  23  S.  E. 
768,  nor  Richmond  &  D.  R.  Co.  v.  Morris, 
31  Gratt.  200,  cited  as  settling  the  rule  in 
this  state,  involved  that  question.  In  the 
first-named  case,  the  plaintiff  was  not  in- 
jured in  attempting  to  get  on  or  off  a  mov- 
ing train.  The  Morris  Case  was  a  case  of 
gross  negligence  on  the  part  of  the  passen- 
ger, and,  while  there  may  be  language  used 
in  both  cases  broad  enough  to  sustain  the 
statement  in  the  majority  opinion,  such 
language  was  unnecessary  for  a  decision 
of  those  cases,,  and  not  binding  in  a  case 
like  this,  where  the  facts  are  entirely  dif- 
ferent; for  the  language  of  an  opinion  must 
always  be  construed  in  the  light  of  the  facts 
of  the  case  in  which  it  was  rendered,  and 
is  not  binding  as  a  precedent  in  a  subse- 
quent case  unless  the  case  called  for  its  ex- 
pression. Griffin  v.  Woolford,  100  Va.  473, 
41  S.  E.  949. 

In  the  Morris  Case,  the  court  says  that 
time  sufficient  was  given  the  person,  "ac- 
cording to  the  proof,  to  leave  the  car  while 
the  train  was  standing;  and  after  he  was 
cautioned  the  last  time,  if  he  had  at  once 
followed  the  conductor,  who  stepped  onto 
the  platform  with  the  lantern  in  his  hand, 
he  might  have  reached  the  platform  with 
equal  convenience  and  safety,  or  if,  tarrying 
longer  and  finding  the  train  in  motion, 
when  told  to  get  off  he  should  either  have 
declined,  as  he  had  the  right  to  do,  to 
obey  the  direction,  or,  if  he  chose  to  take 
the  risk  of  getting  off  under  the  circum- 
stances, he  should  have  gotten  off  on  the 
stationary  platform,  which,  as  shown,  was 
alongside  of  the  train.  Such  would  have 
been  the  dictates  of  common  prudence.  He 
did  not  heed  them,  but,  according  to  his 
own  statement,  he  got  up,  walked  to  the 
end  of  the  car,  and  'jumped  off,'  not  know- 
ing, nor  seeking  to  know,  in  which  direc- 
tion the  train  was  moving.  This  would 
seem  to  be  sometliing  more  than  the  wnnt 
of  ordinary  prudence  and  caution.  It  ap- 
pears to  be  gross  negligence, — extreme  reck- 
lessness." 

It  is  clear  that  a  case  like  that  did  not 
call  for  any  expression  of  opinion  which 
would  control  a  case  like  tliis. 

Neither  did  the  opinion  of  the  supreme 
court  of  Pennsylvania  in  Pennsylvania  R. 
Co.  V.  Aspell,  23  Pa.  147,  62  Am.  Dec.  323, 
cited  and  relied  on  in  the  majority  opinion 
in  this  case  and  in  the  Morris  Case,  re- 
quire a  decision  of  the  question  involved  in 
this  case.  In  that  case,  when  the  passcncfcr, 
as  Judge  Black  says  in  his  opinion,  "was 
about  to  jump,  the  conductor  and  the 
brakcman  entreated  him  not  to  do  it, 
warned  him  of  his  danger,  and  assured  him 
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that  the  train  should  be  stopped  and  backed 
in  the  station.  If  he  had  heeded  them,  lie 
would  have  been  safely  let  down  at  the 
place  he  desired  to  stop  at,  in  less  than  a 
minute  and  a  half.  Instead  of  this,  he  took 
a  leap  which  promised  him  nothing  bot 
death;  for  it  was  made  in  the  darkness  of 
midnight,  against  a  wood  pile  close  to  the 
track,  and  from  a  car  going  probably  at  the 
full  rate  of  10  miles  an  hour." 

Not  only  was  the  language  used  in  that 
case  not  necessary  to  its  decision,  but  in  a 
later  case  in  the  same  court  (Johnson  t. 
West  Chester  &  P.  R.  Co.  70  Pa.  357), 
where  the  passenger  attempted  to  get  on  a 
moving  train,  in  which  the  trial  court  bad 
instructed  the  jury  that,  ''if  the  train  was 
distinctly  running  on  the  track  when  the 
plaintiff  attempted  to  enter,  he  was  guilty 
of  negligence  and  could  not  recover,"  that 
instruction  was  held  to  be  erroneous,  and 
that  "it  was  for  the  jury  to  say  whether  the 
danger  of  boarding  the  train  when  in  mo- 
tion was  so  apparent  as  to  make  it  the  duty 
of  the  passenger  to  desist  from  tlie  at- 
tempt." The  language  of  Judge  Agnew,  in 
delivering  the  unanimous  opinion  of  the 
court  in  that  case,  is  so  apt  I  cannot  do 
better  than  quote  it  as  expressing  my  views, 
especially  as  the  earlier  decision  of  that 
court  in  the  Aspell  Case  is  quoted  and  re- 
lied on  to  sustain  the  majority  opinion  in 
this  case. 

In  that  case  the  plaintiff  had  not  been 
given  sufficient  time  to  get  on  the  train 
before  it  began  to  move.  "Now,  though  the 
train,"  says  the  court,  "was  distinctly  in 
motion,  so  that  a  bystander,  cool  and  uncon- 
cerned, could  see  it  visibly  running  on  the 
track,  are  we  to  say,  as  a  matter  of  law, 
binding  on  the  jury,  that  a  passenger,  hav- 
ing a  right  to  go  on  the  train,  and  seeing 
himself  about  to  be  left  improperly  by  the 
wayside,  is  guilty  of  culpable  legal  nogli- 
gence  if  he  should  essay  to  reach  his  desti- 
nation, no  matter  how  slow  the  motion  in 
running  might  be  or  how  little  danger  was 
apparent  to  him  ?  He  may  be  guilty  of  neg- 
ligence, but  of  this  the  jury  should  judge, 
under  the  circumstances.  He  may  not  *set 
his  life  Qr  limbs  on  the  hazard  of  a  leap  at 
the  running  train,'  as  the  judge  emphatic- 
ally said,  and  doubtless  if  such  were  the 
character  of  his  attempt  it  would  be  negli- 
gence. The  expression  'leap  at  a  nuniing 
train'  denotes  a  higher  effort  and  less  con- 
sideration on  the  part  of  the  traveler  than 
merely  attempting  to  board  a  car  under 
way.  ...  In  discussing  the  conduct  of 
the  passenger,  merely,  we  are  not  to  lay  out 
of  sight  the  wrong  of  the  company  in  its 
influence  upon  his  mind  and  act.  He  may 
have  strong  motives  to  reach  his  destina- 
tion.    Indeed,  no  man  but  must  feel,  and 
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feel  strongly,  at  being  left  by  the  wayside; 
he  is  conscious  of  his  right  to  go  aboard, 
and  naturally  becomes  excited  at  the  sight 
of  the  moving  train;   perhaps  is  alarmed, 
and  in  some  degree  confused.     If  the  train 
be  running  slowly,  and  the  danger  is  not  ap- 
parent to  him,  what  so  natural  as  that  he 
should  hurry  to  reach  the  train  and  to  get 
aboard  ?    But  if  we  lay  down  the  inexorable 
rule  for   this  and  every    other    case  that, 
whenever  the  train  can  be  seen  to  be  dis- 
tinctly running,  it  is  legal  negligence  to  at- 
tempt to  get  on,  we  set  a  premium  on  the 
wrong  of  the  company  which  influenced  the 
very  act  itself.     To  say  that,  whenever  the 
motion  of  the  train  is  so  distinct  that  by- 
standers  can   distinctly   see  it  under   way 
and  running  along  the  track,  the  passenger 
is  to  be  as  cool  and  unconcerned  as  they, 
fold  his  arms,  and  say  to  himself,  'I'll  sue 
you  for  this  breach  of  contract  in  leaving 
me  here,'  is  to  him  bitterness  itself.     He 
may  be  a  stranger  and  know  not  where  to 
find   accommodation;   the    severity    of. the 
winter  may  surround   him,   or  the  heat  of 
summer  oppress  him;  the  elements  may  war 
against    him,    and    night     or     approaching 
darkness  may  heighten  his  alarm;  or,  if  no 
stranger,   his  business  may  be  urgent,   his 
family  may  require  his  presence,  his  health 
may  be  pooi;,  his  means  limited,  his  desire 
to  reach  his  destination  overpowering,  and 
a  hundred  reasons  may  influence  him  to  go 
on.     Now,  are  we  to  say  that    the   wrong 
which  has  caused  his  mind  to  be  excited  and 
aroused  his  fears,  which  confuses  him,  and 
has  made  him  less  cool  and  calculating  than 
those   who  are   standing  by  and   ctfh   look 
upon  the  departing  train  without  emotion, 
is  not  to  be  taken  into  the  account  in  con- 
sidering his  act?     What  caused  his  state 
of  mind?      Not    his    own    carelessness   ,or 
breach  of  duty  as  a  passenger,  but  the  il- 
legal  and    wrongful    act    of    the    carriers. 
Surely  it  does  not  lie  in  the  mouth  of  the 
railroad  company  to  say  to  him:     'The  law 
will  take  no  account  of  our  breach  of  duty 
in  its  effect  upon  you.     You  ought  not  to 
have  suffered  it  to  move  you;  but,  if  you 
saw  our  train  was  moving  along  the  track, 
the  slack  taken  up,  the  train  stretched  out, 
and  the  cars  under  way,  so  that  anyone  else 
could  distinctly  see  it  running,  you  ought 
to  have  looked   upon   our   leaving   you   on 
the  wayside  with  perfect  coolness,  made  no 
effort  to  go,  and  sued  us  for  our  breach  of 
the  contract  of  carriage.     No  matter  how 
slow  the  motion  of  the  train  was,  nor  how 
little  danger  in  getting  on  was  apparent  to 
you,  or  what  the  state  of  your  mind  caused 
by  our  wrongful  act,  it  is  not  a  question  for 
the  jury  under  the  circumstances,  but  the 
law  holds  you  guilty  of  culpable  negligence 
in  the  attempt  to  board  the  train,  and  we 
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are  allowed  to  go  free.'  This  is  too  strin- 
gent a  rule  for  the  case.  Culpable  negli- 
gence is  the  omission  to  do  something  which 
a  reasonable,  prudent,  and  honest  man  would 
do,  or  the  doing  of  something  which  such  a 
man  would  not  do,  under  all  the  circum- 
stances surrounding  the  particular  case. 
Shearm.  &  Redf.  Neg.  §  7;  Kay  v.  Pennsyl- 
vania R.  Co.  65  Pa.  273,  3  Am.  Rep.  628.  In- 
stead, therefore,  of  the  rule  laid  down  by  the 
learned  judge,  he  should  have  left  it  to  the 
jury  to  say,  under  all  the  circumstances  in 
evidence,  whether  the  danger  of  boarding  the 
train,  when  in  motion,  was  so  apparent  us 
to  have  made  it  the  duty  of  the  plaintiff  to 
desist  from  the  attempt.  There  is  no  ob- 
jection to  the  court's  assisting  the  jury  in 
the  performance  of  their  duty  by  remind- 
ing them  of  the  danger  of  boarding  a  train 
in  motion,  and  the  caution  and  care  that 
passengers  should  use,  as  well  as  of  the  du- 
ties of  the  carrier^,  and  the  influence  of 
their  wrongful  acts  in  producing  the  catas- 
trophe. But  railroad  companies  are  bound 
to  remember  that  they  owe  duties  to  the 
public,  for  whose  beneflt  their  charters  have 
been  granted,  and,  therefore  should  not  be 
lightly  loosed  from  the  effects  of  their  own 
wrongful  acts." 

In  Filer  v.  New  York  C.  R.  Co.  (a  steam 
railroad)  49  N.  Y.  47,  10  Am.  Rep.  327, 
cited  with  approval  by  this  court  in  the 
case  of  Newport  News  &  O.  P.  R.  &  Electric 
Co.  V.  McCormick,  106  Va.  517,  521,  50  S. 
E.  281,  in  which  last-named  case  it  was 
held  that  it  was  not  per  se  negligence  to 
step  from  a  moving  street  car,  it  was  said 
by  the  court  of  appeals  of  New  York: 
"That  there  was  more  hazard  7n  leaving  a 
car  while  in  motion,  although  moving  ever 
so  slowly,  than  when  it  is  at  rest,  is  self- 
evident.  But  whether  it  is  imprudent  and 
careless  to  make  the  attempt  depends  upon 
circumstances;  and  where  a  party,  by  the 
wrongful  act  of  another,  has  been  placed 
in  circumstances  calling  for  an  election  be- 
tween leaving  the  cars  or  submitting  to  an 
inconvenience  and  a  fuither  wrong,  it  is 
a  proper  question  for  the  jury  whether  it 
was  a  prudent  and  ordinarily  careful  act, 
or  whether  it  was  a  rash  and  reckless  ex- 
posure of  the  person  to  peril  and  hazard." 

The  rule  laid  down  in  those  cases  seems 
to  me  to  be  tlie  correct  one,  sustained  by 
the  better  reason,  and  in  accord  with  the 
weight  of  authority.  See  New  York,  P.  & 
N.  R.  Co.  v.  Coulbourn,  09  Md.  360,  1  L.R.A. 
541,  9  An  .  St.  Rep.  430,  16  Atl.  208;  Doss 
V.  Missouri,  K.  &  T.  R.  Co.  59  Mo.  27,  37,  21 
Am.  Rep.  371;  Strand  v.  Chicago  &  W.  M. 
R.  Co.  64  Mich.  216,  219,  31  N.  W.  184; 
Central  R.  &  Bkg.  Co.  v.  Miles,  88  Ala. 
256,  261,  262,  6  So.  696;  Cumberland  Val- 
ley R.  Co.  V.  Maugans,  61  Md.  63,  60-63,  48 
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Am.  Rep.  88;  Carr  v.  Eel  River  &  E.  R.  Co. 
98  CaL  306,  21  L.R.A.  354,  33  Pac.  213; 
Mills  V.  Missouri,  K.  &  T.  11.  Co.  94  Tex. 
242,  65  L-R.A.  497,  59  S.  W.  874;  Louis- 
ville &  N.  R.  Co.  V.  Crunk,  119  Ind.  542,  12 
Am.  St.  Rep.  443,  21  N.  E.  31;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Holloway,  71  Kan.  1, 
114  Am.  St.  Rep.  462,  80  Pac.  31;  Sanders 
V.  Southern  R.  Co.  107  Ga.  132,  32  S.  E. 
840. 

The  plaintifT's  intestate  in  this  case,  ac- 
cording to  the  plain tifT's  evidence,  had  the 
right  to  be  upon  the  train ;  he  was  told  that 
the  train,  would  remain  there  long  enough 
for  him  to  find  his  daughter  a  seat  and  de- 
posit her  baggage  and  get  off;  he  was  diligent 
in  what  he  had  to  do  on  the  train,  and  in 
his  effort  to  leave  it.  He  was  going  down 
the  steps  of  the  coach,  almost  in  the  very 
act  of  getting  off  on  the  station  platform, 
in  the  daytime,  when  the  train,  by  the 
wrongful  and  unlawful  *act  of  the  defend- 
ant, began  to  move  slowly.  Whether,  un- 
der these  circumstances,  it  was  negligence 
to  attempt  to  get  off  of  the  train,  was,  in 
my  judgment,  a  question  about  which  rea- 
sonably fair-minded  men  might  differ,  and 
was  therefore  a  question  for  tlie  jury,  and 
not  for  the  court. 

Whittle,  J.,  concurs. 


WISCONSIN  SUPREME  COURT. 

LOWELL  LINCOLN  et  al.,  Respts., 

v. 
CHARLES    ALSHULER    MANUFACTUR- 
ING COMPANY,  Appt. 

(142  Wis.  475,  125  N.  W.  908.) 

Sale  —  breach   by    executory  vendee  — 
nature  of  action. 

1.  If  an  executory  vendee  refuses  to  car- 
ry out  his  agreement  to  purchase  a  speci- 
fied quantity  of  manufactured  goods  not 
identified  and  made  specific  at  the  time  of 
the  agreement  nor  thereafter  before  the  re- 
fusal, the  remedy  of  the  executory  vendi>r 
is  for  damages  for  the  breach,  not  for  the 
purchase  price. 

Executory  contract  —  right  to  breach. 

2.  The  foregoing  follows  the  rule  that 
ordinarily  any  person  has  the  right  to 
breach  his  mere  executory  agreement  and 
submit  to  legal  damages  therefor. 

Sale  —  eroods    to    be    manufactured  — 
breach  by  vendee  —  nature  of  action. 

3.  The  situation  supposed  in  No.  1  is  un- 
like where  there  is  a  sale  in  prcesenti,  there 
having  either  been  a  transition  of  title  or 
something  equivalent  thereto  before  the 
breach;   or  where  an  article  to  be  manu- 

Hendnotes  by  Mabshall,  J, 
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factured  to  order,  prior  to  the  breach,  was 
in  whole  or  some  substantial  part  created, 
and  has  no  general  marketable  quality;  it 
is  one  where  the  particular  goods  to  satisfy 
tlie  agreement  have  not,  prior  to  the  breach, 
been  segregated  from  a  stock  of  such  goods, 
or  the  materials  for  the  manufactured  prod- 
uct are  yet  to  be  acquired  by  the  executory 
vendor  or  on  hand  as  ordinary  manufic- 
turer's  stock,  and  are  available  to  such 
vendor  without  special  loss  either  for  sale 
or  incorporation  inta  manufactured  arti- 
cles for  others. 

Same  —  measure  of  damages. 

4.  In  such  a  case  tlie  general  rule  ap- 
plies that  recoverable  damage  is  limited  {t> 
such  as  may  be  reasonably  said  to  hare 
been  in  mutual  contemplation  at  the  in- 
ception of  the  contract  as  the  probable 
result  of  a  breach  of  it. 

Same  —  loss  of  profits. 

5.  The  more  particular  rule  applicable  to 
the  situation  supposed  is  that  the  recover- 
able damage  is  the  diflTerence  between  tlie 
agreed  price  and  the  fair  market  value  of 
the  property  at  the  time  of  the  breach  and 
place  for  delivery,  subject  to  the  excep- 
tion that,  in  case  of  there  being  no  such 
market  value  at  such  place,  such  value 
may  be  determined  at  some  other  place 
just  to  the  executory  vendee. 

Same  —  repudiation  of  executory  agrcc> 
ment  —  right  of  vendor  to  sell. 

6.  Where  a  mere  agreement  to  purchase  is 
repudiated  by  the  executory  vendee  before 
tender  of  the  subject  of  sale  or  before  the 
executory  vendor  has  done  all  required  of 
him  in  order  to  a  transition  of  title,  he  can- 
not liquidate  his  damages  by  selling  the 
subject,  or  an  ostensible  subject,  of  the 
agreement  as  the  property  of  the  executory 
vendee;  but  a  sale  fairly  conducted  by  him 
of  the  actual  or  a  similar  subject  might 
create  evidence  on  the  question  of  damages. 

Sume  —  executory  sale  on  credit  —  de- 
fault of  purchaser  —  cfTcct. 

7.  In  case  of  an  executory  contract  to 
sell  and  deliver  goods  on  credit,  the  seller 
may,  if  in  the  meantime  the  purchaser  be- 
comes insolvent,  or  shows  evidence  of  in- 
capacity to  pay  for  the  property  by  de- 
Note.  —The  question  whether  a  seller  haa 

the  right,  upon  breach  of  an  executory  con- 
tract, to  maintain  an  action  for  the  con- 
tract price,  is  discussed  in  notes  to  Acme 
Food  Co.  V.  Older,  17  L.R.A.(N.S.)  808. 
and  Fairbanks,  M.  &  Co.  v.  Heltsley,  2^ 
L.R.A.    (N.S.)   248u 

A  note  to  Gardner  v.  Deeds  &  Hirsig,  4 
L.R.A.(N.S.)  740,  and  a  note  to  Ridgewny 
Dynamo  &  Engine  Co.  v.  Pennsylvania  Ce- 
ment Co.  18  L.R.A.(N.S.)  613,  discuss  the 
question  of  measure  of  damages  for  pur- 
chaser's refusal  to  accept  goods  specifically 
manufactured  for  him. 

The  remedy  of  conditional  vendor  for  re- 
fusal to  accept  is  discussed  in  a  note  i(y 
National  Cash  Register  Co.  v.  Hill,  63- 
L.R.A.  100. 
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faulting;  on  existing  indebtedness,  eliminate 
such  element  and  treat  tiie  contract  as  an 
agreement  for  a  casli  sale. 

Same  — rights  of  vendor. 

8.  In  the  circumstances  stated  in  the 
last  foregoing,  the  executory  vendor  cannot 
eliminate  any  other  element  than  that  of 
credit;  the  feature  as  to  time  and  place 
of  delivery,  he  must  comply  with,  at  his 
peril  of  being  liable  for  a  breach. 

Appeal  —  nonprejndicial     Judgment  — 
harmless  error. 

9.  In  an  action  in  form,  to  recover  the 
purchase  price  of  chattels,  where  the  cause 
of  action  is  in  fact  for  damages  for  breach 
of  the  agreement  to  purchase,  a  recovery  in 
form,  upon  the  theory  of  the  pleader,  will 
not  be  disturbed  on  appeal  if  the  record 
shows  the  judgment  is  not  in  excess  of  the 
amount  plaintiff  would  have  recovered  bad 
he  proceeded  in  the  proper  way. 

(April  5,  1010.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Racine  County 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  the  balance  of  the  purchase  price 
alleged  to  be  due  on  a  contract  for  the  sale 
of  certain  cloth.    Modified. 

Statement  by  Marshall,  J.: 

Action  in  form  to  recover  a  balance  due 
on  contract,  with  some  allegations  in  the 
complaint  appropriate  to  an  action  for  dam- 
ages for  nonfulfilment  of  an  agreement  to 
purchase.  The  issues  were  thus  decided  as 
to  facts:  (1)  Plaintiffs  sold  defendant  and 
defendant  purchased  from  plaintiffs,  on  July 
20,  1907,  fifteen  cases  of  cheviot  cloth,  to  be 
manufactured  and  delivered  at  7%  cents 
per  yard,  five  cases  October  5,  1907,  five 
cases  November  15,  1907,  and  five  cases 
December  15,  1907,  of  which  the  first  five 
were  delivered  and  paid  for;  and  also  sold 
defendant  and  it  purchased  twenty-five  cases 
of  like  goods  about  July  24,  1907,  for  De- 
cember, 1907,  delivery.  (2)  The  place  of 
delivery  agreed  upon  was  defendant's 
factory  at  Racine,  Wisconsin,  or  other 
factories  to  be  designated  by  it.  ( 3 )  Under 
the  agreement,  shipping  directions  were 
necessary  and  defendant  agreed  to  give  such. 
(4)  Defendant  refused  to  give  shipping 
directions  for  any  of  the  goods  subsequent 
to  shipment  of  the  first  five  cases,  which 
were  duly  forwarded  and  paid  for,  and  re- 
fused to  receive  the  balance  or  any  part 
thereof,  wherefore  plaintiffs  were  prevented 
from  making  delivery  though  they  were 
ready  and  willing  to  do  so,  which  defendant 
well  knew.  (5)  April  1,  1908,  plaintiffs 
notified  defendant  that,  unless  it  received 
and  paid  for  the  balance  of  the  goods  by 
April  10th  thereafter,  they  would  sell  the 
«««me  in  the  open  market  for  the  best  price 
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obtainable,  and  hold  defendant  for  any  de- 
ficiency between  the  amount  received  and 
the  sale  price.  Pursuant  thereto,  July  27th 
thereafter,  plaintiffs  sold  the  goods,  using 
reasonable  care  to  obtain  the  best  price 
practicable,  realizing  $4,032.16,  which  they 
applied  upon  the  sale  price,  leaving  $1,- 
447.36,  subject  to  the  freighi  charges  which 
plaintiffs  would  have  had  to  pay,  had  the 
goods  been  accepted  at  the  agreed  desti- 
nation, or  a  net  loss  of  $1,287.82. 

Upon  such  facts  the  court  concluded  that 
plaintiffs  were  entitled  to  recover  of  de- 
fendant the  aforesaid  balance  with  interest, 
amounting  to  $1,484.55,  and  costs.  Judg- 
ment was  entered  accordingly. 

The  finding  that  there  was  a  sale  of  goods 
to  defendant  was  based  on  the  making  and 
acceptance  of  two  orders,  each  in  this  form: 

Sold  to  Chas.  Ashuler  Mfg.  Co. 

Racine,  Wis. 

Terms  2-10  60  ex. 

Ship  frt.  pd. 

Bill  Dup. 

Bill  Lading. 

Shipments  as  below. 

15  cs.  Saxon  Cheviots 

blue  @  7Vi 
6  Oct.  16 

5  Nov.  16 

6  Dec.  16 
Pack  in  cases. 
2,000  yds. 

Accepted  for  Seller  W.  A.  West. 
Accepted  for  Buyer. 

The  only  .difference  between  the  two  orders 
was  the  number  of  cases  and  time  for  ship- 
ment 

The  evidence  was  to  this  effect:  Ship- 
ping orders  were  given  as  to  ten  cases,  but 
there  was  delay  in  the  matter  on  the  part 
of  plaintiffs.  Before  plaintiffs  were  ready 
to  make  shipment  they  were  informed  by 
defendant  that,  on  account  of  the  financial 
condition  of  the  country  and  its  condition 
in  that  respect,  it  would  be  unable  to  take 
the  twenty-five  cases  and  requested  plain- 
tiffs to  consent  to  a  cancelation  of  the  order 
therefor.  At  such  time  defendant  was  in 
default  to  plaintiffs,  on  the  theory  that  it 
was  bound  to  pay  for  goods  at  dates  speci- 
fied in  the  order,  whether  they  had  been 
forwarded  or  not.  On  such  theory  plaintiffs 
refused  to  ship  the  ten  cases,  at  the  same 
time  refusing  to  cancel  the  order  for 
twenty-five  cases.  Many  communications 
passed  between  the  parties,  defendant  at  no 
time  refusing  to  take  and  pay  for  the  ten 
cases  when  delivered  as  agreed  upon,  but 
insisting  that  it  would  not  take  any  of  the 
twenty-five  cases,  resulting  in  plaintiffs  re- 
fusing, under  any  circumstances,  to  cancel 
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the  order  therefor,  and  refusing  to  ship  the 
ten  cases  except  upon  payment  therefor,  and 
defendant  persisting  in  its  refusal  to  accept 
any  of  the  twenty-five  cases,  and  requesting 
plaintiffs  to  dispose  of  them  tor  its  account, 
because  of  their  superior  opportunity  for 
realizing  thereon.  In  that  situation  plain- 
tiffs renewed  their  refusal  to  consent  to  a 
cancelation  of  the  order  for  the  twenty-five 
cases,  continued  to  neglect  to  ship  or  offer 
to  ship  the  ten  cases,  and  demanded  pay- 
ment for  the  entire  thirty-five  cases,  but 
offered  to  consider  any  proposition  made  to 
give  defendant  additional  time.  Thereupon, 
and  on  March  19,  1908,  defendant  notified 
plaintiffs  that  it  would  take  the  twenty-five 
cases,  paying  therefor  by  July  31st,  upon 
condition  of  the  goods  being  perfect  in  every 
particular  and  freer  from  defects  than  goods 
previously  shipped,  and  on  such  condition 
ordered  shipment  of  five  cases  at  once. 
Plaintiffs  thereupon  positively  refused  to 
ship  any  goods  in  advance  of  payment  for 
the  whole  thirty-five  cases,  and  sent  their 
account  to  defendant  accordingly,  making 
claim  for  the  full  delivered  price  and  on 
over  4,000  yards  of  goods  in  excess  of  thirty- 
five  cases  of  2,000  yards  each,  following  it 
by  a  draft,  which  was  refused  payment. 
Prior  to  such  refusal  plaintiffs  declined  to 
forward  any  of  the  ten  cases,  though  they 
had  in  hand  urgent  shipping  orders  therefor, 
till  the  draft  was  paid.  Thereafter  circum- 
stances occurred  detailed  in  the  findings  re- 
specting sale  of  thirty-five  cases  of  goods, 
corresponding  as  to  amount  of  cloth  there- 
in to  the  bill  as  aforesaid,  ostensibly  as  de- 
fendant's goods  and  on  its  account,  liqui- 
dating their  pretended  claim  to  the  amount 
found  by  the  court,  for  which  judgment  was 
rendered. 

Messrs.  Kearney,  Thompson,  &  3Iyei*s, 

for  appellant: 

The  plaintiffs  had  no  right  to  resell  the 
goods  elsewhere  than  at  the  place  of  deliv- 
ery, in  the  absence  of  a  showing  on  their 
part  that  no  market  existed  at  such  place 
or  in  that  vicinity,  at  the  time  of  resale. 

2  Mechera,  Sales,  §  1650;  Chapman  v. 
Ingram,  30  Wis.  290;  Hill  v.  Chipman,  59 
Wis.  21],  18  N.  W.  160;  Tustin  Fruit  Asso. 
v.  Earl  Fruit  Co.  (Cal.)  53  Pac.  693. 

A  refusal  to  deliver  specific  property  upon 
which  a  lien  is  claimed,  unless  and  until 
the  demandant  pays  other  items  not  lienable 
upon  the  property  demanded,  constitutes  a 
waiver  of  the  specific  lien. 

Hamilton  v.  McLaughlin,  145  Mass.  20, 
32  N.  E.  424;  Stephenson  v.  Lichtenstein, 
72  N.  J.  L.  113,  59  Atl.  1033;  Bowden  v. 
Dugan,  91  Me.  141,  39  Atl.  467;  Burdick, 
Sales,  §  377,  p.  230;  25  Cyc.  Law  &  Proc. 
p.  672;  Price  v.  Moses,  10  Rich.  L.  454; 
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I  Talbot  v.  McPherson,  2  Cranch,  C.  C.  281, 
I  Fed.  Cas.  No.  13,728;  Chilton  v.  Carrington, 
1 15  C.  B.  95;  Beyer  v.  Dobeas,  141  Wis.  89, 
'  123  N.  W.  638;  Glover  v.  Hynes  Lumber  Co. 
94  Wis.  467,  69  N.  W.  62 ;  McGeorge  v.  Stan- 
ton-DeLong  Lumber  Co.  131  Wis.  7,  110  N. 
W.  788;  Chandler  Lumber  Go.  v.  Radke, 
136  Wis.  495,  22  L.R.A.(N.S.)  713,  118  X. 
W.  185. 

Plaintiffs  were  not  justified  in  selling  the 
thirty-five  cases  or  any  part  thereof  at  a 
price  less  than  the  price  offered  by  defend- 
ant. 

Gehl  y.  Milwaukee  Produce  Co.  105  Wis. 
573,  81  N.  W.  666,  s.  c.  116  Wis.  263,  W 
N.  W.  26;  Deere  v.  Lewis,  61  IlL  254;  Law- 
rence  v.  Porter,  26  L.R.A.  167,  11  C.  C.  A. 
27,  22  U.  S.  App.  483,  63  Fed.  62;  Tilt  T. 
LaSalle  Silk  Mfg.  Co.  5  Daly,  19. 

Plaintiffs  will  not  be  permitted  to  create 
damages  at  defendant's  expense,  when,  by 
dealing  with  defendant,  such  damages  could 
be  obviated. 

Warren  v.  Stoddart,  105  U.  S.  224,  229, 
230,  26  L.  ed.  1117,  1120;  Creve  Cceur  Lake 
Ice  Co.  V.  Tamm,  90  Mo.  App.  197;  Halstead 
Lumber  Co.  v.  Sutton,  46  Kan.  192,  26  Pae. 
444. 

There  was  no  proper  foundation  laid  to 
plaintiffs'  claimed  right  of  resale  on  defend- 
ant's account. 

Barth  v.  Graf,  101  Wis.  27,  76  N.  W. 
1100;  Levis  V.  Black  River  Improv.  Co. 
105  Wis.  391,  81  N.  W.  405,  669;  Ellis  t. 
Southwestern  Land  Co.  108  Wis.  313,  81 
Am.  St.  Rep.  909,  84  N.  W.  417;  Tliompson 
V.  Taylor,  30  Wis.  68;  Learned  v.  Bishop, 
42  Wis.  470;  Taylor  v.  Coon,  79  Wis.  77, 
48  N.  W.  123;  Selleck  v.  Griswold,  57  Wis. 
291,  15  N.  W.  151. 

The  plaintiffs  never  offered  to  deliver  the 
goods  contracted  for,  after  defendant  stated 
it  would  accept  and  pay  for  them,  and 
neither  the  title  nor  right  of  possession  ever 
passed  to  defendant. 

Doyle  V.  Roth  Mfg.  Co.  76  Wis.  48,  44 
N.  W.  1100;  Hoffman  v.  King,  58  Wis.  314, 
17  N.  W.  136;  2  Mechem,  Sales,  §§  WoO, 
1151;  Gehl  y.  Milwaukee  Produce  Co.  116 
Wis.  263,  93  N.  W.  26;  Chandler  Lumber 
Co.  V.  Radke,  136  Wis.  495,  22  L.R.A.(N.fc).) 
713,  118  N.  W.  185. 

The  place  of  delivery  being  within  Wis- 
consin, the  place  of  payment,  in  absence  «if 
stipulation  to  the  contrary,  wns  likewise  in 
Wisconsin,  and  plaintiffs  had  no  riglit  to 
exact  payment  of  exchange  on  New  York  as 
a  condition  to  delivery,  or  ns  the  foundation 
for  tlie  proposed  resale  on  defcndnni's  ac- 
count. 

2  Mechem,  Sales,  §  1417,  p.  1226. 

Messrs.  Stmnions  &  Walker,  for  re* 
spondent: 

The  seller's  right  to  resell  the  goods  which 
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the  buyer  refused  to  accept  is  not  restrict- 
ed to  the  place  where  the  hiiyer  ought  to 
/eceive  the  goods,  but  lie  may  sell  in  a  dis- 
tant market,  provided  he  exercises  good 
faith  to  realize  the  best  price  he  can  ou  re- 
sale. 

Waples  T.  Overaker,  77  Tex.  7,  19  Am.  St. 
Rep.  727,  13  S.  W.  627 ;  Ingram  v.  Wacker- 
nagel,  83  Iowa,  82,  48  N.  W.  998 ;  Chapman 
V.  Ingram,  30  Wis.  290;  24  Am.  &  Eng.  Enc. 
\a\\v,  2d  ed.  p.  1142;  Walsh  v.  Myers,  92 
Wis.  397,  66  N.  W.  250;  Lindon  v.  Eldred, 
49  Wis.  305,  6  N.  W.  8G2;  Guetzkow  Bros. 
Co.  T.  A.  H.  Andrews  &  Co.  92  Wis.  214,  52 
L.R.A.  209,  53  Am.  St.  Rep.  909,  66  N.  W. 
119. 

If  the  buyer  has  refused  to  accept,  no 
special  tender  or  offer  to  deliver  is  neces- 
sary before  bringing  suit. 

Ilenjamin,  Sales,  Bennett's  7th  Am.  ed.  p. 
793,  note. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

This  case  seems  to  have  been  disposed  of 
on  a  wrong  theory.  The  contracts,  notwith- 
standing words  of  sale  in  prcescnti,  were 
obviously  mere  agreements  to  sell  in  ctm- 
sideration  of  agreemenf  9  to  purchase.  They 
did  not  contemplate  the  passing  of  title  to 
the  goods  till  arrival  at  the  delivery  point  in 
Wisconsin,  freight  paid.  Therefore,  as  the 
goods  were  never  so  delivered  or  tendered, 
the  contingency  never  happened  rendering  it 
competent  for  respondents  to  sell  the  goods 
as  the  property  of  appellant.  They  merely 
sold  their  own  property. 

Again,  as  the  contracts  were  mere  agree- 
ments to  sell  and  agreements  to  purchase, 
neither  sales  in  prceaentif  nor  agreements  to 
manufacture  and  sell  specific  articles,  or 
sell  specific  identified  articles,  but  to  sell 
quantities  of  goods,  manufactured  or  un- 
manufactured at  the  time,  of  the  ordinary 
output  of  the  factory,  and  the  second  agree- 
ment was  not  only  repudiated  by  the  ex- 
ecutory vendee  before  any  goods  called  for 
thereby  were  set  aside  as  its  particular 
goods^  but  before  they  were  tendered  at  the 
aelivery  point,  so  that  the  contracts  were 
never  completed  by  the  executory  vendors, 
Bo  as  to  enable  them  to  treat  the  property 
as,  in  any  sense,  that  of  such  executory 
▼endee,  and,  after  its  repudiation  -the  second 
contract  could  not  have  been  performed  by 
such  vendors  so  as  to  enable  them  to  treat 
the  goods  as  property  of  such  vendee  or  en- 
hance its  liability  for  the  breach, — respond- 
ents' cause  of  action  was  not  for  a  balance 
due  upon  a  sale  of  goods,  but  for  damages 
for  breach  of  contract  determinable  as  of 
the  time  of  its  breach,  and  limited  according 
to  the  familiar  rule  that  such  damages  can 
only  he  such  as  may  be  reasonably  con- 
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sidered  to  have  been  in  mutual  contempla- 
tion by  both  parties  at  the  time  of  making 
the  contracts  as  the  probable  result  of  the 
breach  thereof.  Guetzkow  Bros.  Co.  v.  A. 
H.  Andrews  &  Co.  92  Wis.  214,  52  L.R.A. 
209,  53  Am.  St.  Rep.  909,  60  N.  W.  119; 
Seriling  v.  Andrews,  100  Wis.  78,  81  N. 
W.  991;  Malueg  v.  Hatten  Lumber  Co.  140 
Wis.  381,  122  N.  W.  1057. 

The  optional  rights  of  action  suggested  in 
Pratt  V.  S.  Freeman  &  Sons  Mfg.  Co.  115 
Wis.  648,  92  N.  W,  368,  do  not  all  apply  to 
such  a  situation.  There  the  article  was 
specially  manufactured  and  set  aside  for  the 
vendee  at  the  delivery  point,  so  it  was 
competent  for  the  vendor  to  deal  therewith 
as  the  property  of  such  vendee.  Here  the 
goods  could  not  be  dealt  with  as  property  of 
the  executory  vendee  without  its  consent, 
till  the  executory  vendors  had  done  everv- 
thing  on  their  part,  so  that,  in  a  case  of 
destruction  of  the  goods  by  fire  or  other- 
wise, the  loss  would  have  fallen  on  the 
former  because  of  the  title  having  passed. 

The  rule  formulated  in  Pratt  v.  S.  Free- 
man &  Sons  Mfg.  Co.  supra,  is  elementary, 
but  was  there  adopted,  as  to  its  phrasing, 
from  Van  Brocklen  v.  Smeallie,  140  N.  Y. 
70,  35  N.  E.  415,  where  the  facts  were  that 
the  title  to  the  property  had  actually  passed 
to  the  vendee,  leaving  nothing  executory  but 
the  mere  act  of  delivery.  The  court  held 
that  the  rule  applies  in  cases  where  the  title 
passes  in  praaenti  and  where  the  contract 
is  executory,  but  the  property  is  identified, 
and  there  is  a  valid  tender  as  contemplated 
in  the  sale  contract,  and  a  refusal  to  per- 
form. The  facts  of  this  case  do  not  satisfy 
either  of  such  situations.  The  title  did  not 
pass  at  the  date  of  the  contract,  the  prop- 
erty was  never  tendered  at  the  agreed  place 
of  delivery,  and  was  not  specific  prior  to 
the  breach. 

Again,  it  is  an  elementary  principle  that, 
in  case  of  a  bargain  and  sale  of  goods  not 
specific,  and  before  they  are  set  aside  for 
the  vendee,  if  he  notifies  the  executory  vend- 
or that  he  elects  to  and  does  cancel  the  con- 
tract and  will  not  receive  the  goods,  he  can- 
not be  made  Ifable  for  the  purchase  price, 
as  on  a  sale  of  goods,  but  only  for  damages 
for  his  breach  of  contract.  That  being  upon 
the  theory,  often  declared,  that,  ordinarily, 
any  person  has  a  right  to  breach  his  mere 
executory  agreement  and  submit  to  damages 
therefor.  Ward  v.  American  Health  Food 
Co.  119  Wis.  12,  96  N.  W.  388;  Maluej?  v. 
Hatten  Lumber  Co.  supra.  Unexcelled  Fire- 
Works  Co.  V.  Polites,  130  Pa.  536,  17  Am. 
St.  Rep.  788,  18  Atl.  1058,  is  a  good  il- 
lustrative case. 

The  facts  in  the  last  case  cited  are  on  alt 
fours  with  those  in  this  case.  The  court  re- 
marked that  "whilst  the  manifest  tendency 
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of  the  cases  in  the  American  courts,  now, 
is  to  the  doctrine  that  when  the  vcn(h)r 
stands  in  the  position  of  a  complete  per- 
formance on  his  part,  he  is  entitled  to  re- 
cover the  contract  price  as  his  measure  of 
damages,  in  the  case  of  an  executory  con- 
tract for  the  sale  of  goods  not  specific,  the 
rule  undoubtedly  is  that  the  measure  of 
damans  for  a  refusal  to  receive  tne  goods  is 
tlie  difference  between  the  price  agreed  upon 
and  the  market  value  on  the  day  appointed 
for  delivery."  And  the  court  might  well 
have  added,  to  accurately  round  out  the 
rule,  at  the  place  of  delivery. 

In  this  case,  as  before  indicated,  the  agree- 
ments were  with  reference  to  goods  from  the 
ordinary  output  of  a  manufactory,  to  be 
selected  from  stock  to  be  accumulated  or 
on  hand.  That  is  plain.  The  second  ugrtM!- 
mcnt  was  repudiotcd  about  a  month  and  a 
half  before  expiration  of  the  time  for  de- 
livery, and  some  three  weeks  before  delivery 
•could  have  been  requested.  It  is  very  evi- 
dent that  no  goods  had  been  set  aside  for 
appellant,  even  at  the  necessary  starting 
point  of  the  contemplated  transit,  prior  to 
the  notification  that  the  second  ogreemeiit 
Avould  not  be  carried  out  by  appellant.  It 
may  well  be  that  if  they  existed  at  all  it 
was  as  a  part  of  the  general  stock.  So  re- 
apondents,  in  any  view,  never  had  a  cause  of 
-action  against  appellant  for  the  contract 
price  of  the  twenty-five  cases  of  goods. 

As  to  the  ten  coses,  it  seems  the  finding 
that  appellant  refused  to  receive  them  is 
oontrary  to  the  evidence.  As  we  rcod  the 
record,  appellant  ordered  the  ten  cases  for- 
ward, urgently,  but  respondents  refused  to 
aend  the  same  without  prepayment  not  only 
for  the  ten  cases,  but  for  the  thirty-five 
•cases.  In  face  of  the  letters  found  in  record 
ordering  forward  the  ten  cases,  and  the  re- 
ply, in  eflfect,  refusing  to  ship  except  upon 
•condition  of  payment  for  the  thirty-five 
cases,  it  is  not  perceived'  how  the  finding 
that  shipments  were  not  made  because  no 
shipping  directions  had  been  given,  and  be- 
•cause  appellant  had  refused  to  receive  any 
of  the  goods,  has  any  support  whatever. 
The  declination  to  ship  the  ten  cases  wns 
upon  the  sole  ground  that  the  sale  price  for 
the  whole  thirty-five  had  not  been  paid.  The 
•court  must  have  assumed  that  circum- 
stances existed  when  the  goods  were  ordered 
forward,  authorizing?  the  executory  vendors 
to  eliminate  the  element  of  credit,  and  de- 
mand prepayment  before  parting  with  pos- 
session of  the  goods,  under  the  familiar  rule 
applied  in  Pratt  v.  S.  Freeman  &  Sons  Mfg. 
Co.  supra,  though  there  is  no  finding  of  in- 
solvency or  of  any  fact  justifying  even  the 
elimination  from  the  contract  of  the  ele- 
ment of  credit. 

True,  in  case  of  an  executory  agreement 
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for  sale  of  property  on  credit,  if,  before  tbe 
time  for  delivery,  the  executory  vendee  be- 
comes insolvent,  or  shows  evidence  of  in- 
solvency by  defaulting  in  payment  of  exist- 
ing indebtedness,  the  seller  may  insist  upon 
completion  of  the  sale  contract,  eliminating 
the  element  of  credit,  but  not  eliminatiug 
any  other  element  of  the  contract,  as  that  in 
this  case  to  deliver  the  subject  of  the  sale 
f.  o.  b.  cars  at  a  point  distant  from  tlie 
location  of  the  goods  at  the  time  of  the  sale 
or  that  of  the  contemplated  commencement 
of  the  transit  to  the  purchaser.  Much  le;^-' 
can  the  vendor,  as  was  done  here,  not  oiilv 
eliminate  the  element  of  credit,  but  a  ma- 
terial part  of  the  contract  in  addition.  In- 
imposing  the  condition  of  payment  for  f^ocnis 
under  other  contracts,  especially  goodi  not 
recoverable  for  iii  any  event,  because  of  tbe 
agreement  to  purchase  the  same  having  been 
seasonably  repudiated,  leaving  the  vendor 
only  his  action  for  damages.  So  the  record 
not  only  does  not  support  the  finding,  but 
negatives  any  right  to  recover  on  tbe  first 
contract  either  the  purchase  .price  of  tbe 
goods  or  damages  for  breach  of  eon  tract. 
That  contract  was  breached  by  respoudeiita, 
not  by  appellant. 

As  to  the  twenty-five  cases,  it  seems  tbe 
finding  that  appellant  repudiated  the  con- 
tract is  well  supported,  and  also  the  evi- 
dence seems  conclusive  that  appellant  never 
after  first  taking  that  attitude  changed  it 
by  agreeing  to  take  the  goods  as  promised, 
or  withdrew  the  request  for  respondciib 
to  liquidate  their  damages  by  selling  tlie 
goods  in  their  discretion  for  its  account 
It  is  quite  likely  that  had  appellant,  after 
breaching  the  contract,  seasonably  changed 
its  attitude,  respondents  would  have  refiued 
to  start  the  goods  for  delivery  at  the  agreed 
termination  of  the  transit,  only  eliminating 
the  element  of  credit  so  as  not  to  lose  con- 
trol of  the  property  before  receiving  pay- 
ment therefor,  or  stood  ready  to  do  so,  but 
would  have  insisted  upon  payment  beforr 
starting  the  goods  on  the  journey,  in  which 
case  they  could  not  have  recovered  damages, 
but,  on  the  contrary,  might  have  been  liable 
for  damages  for  their  breach  of  contract. 
However,  that  course  was  not^ken,  so  the 
right  of  respondents  to  reimbursement  for 
damages  for  the  breach,  which  became  fixed 
by  the  refusal  to  receive  the  goods  before 
and  at  the  agreed  time  for  forwarding,  ic 
mained  to  the  end. 

The  measure  of  damages,  by  the  ordinary- 
rule,  is  the  difiference  between  the  amount 
the  appellant  agreed  to  pay  for  the  goods 
and  the  reasonable  market  value  thereof  at 
the  agreed  delivery  point  in  Wisconsin  at 
the  time  of  the  breach,  less  the  freight, 
which  respondents  agreed  to,  but  did  not, 
under  the  circumstances,  have  to  pof .   That 
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is  subject  to  the  exception  that  where  there 
is  no  fair  market  value  at  the  delivery  poiut, 
such  value  may  be  determined  at  some  other 
point,  just  to  both  parties,  which  in  this 
case  not  only  seems,  as  above,  to  have  been 
the  place  where  the  goods  were  sold,  but  the 
one  consented  to  by  appellant  by  the  request 
for  a  sale  thereof  on  its  account. 

It  must  be  remembered  that  this  is  not  a 
ease  of  manufacture  of  an  article  to  order, 
which  was  not  a  stock  article  havin<;  a  gen- 
eral marketable  quality,  in  which  case  some- 
times the  full  price  is  the  measure  of  dam- 
ages for  breach  of  the  contract  to  accept 
after  the  article  has  been  completed,  or  sub- 
stantially SO;  nor  a  case  where  the  article, 
though  of  a  general  marketable  quality,  was 
completed  and  ready  for  delivery  before  the 
breach.  It  is  a  case  where,  so  far  as  the 
record  shows,  while  the  material  for  the 
proposed  sale  was  still  the  property  of  the 
executory  vendors  and  in  their  hands,  or 
the  subject  formed  part  of  the  general  stock 
of  manufactured  goods  at  the  factory,  the 
vendee  refused  to  perform.  In  such  a  cose 
the  profit  on  the  contract  is  the  true 
measure  of  recovery. 

Xow,  while  this  was  not  a  case  tor  liquida- 
tion of  damages  by  a  sale  of  goods  substan- 
tially as.  property  of  the  vendees,  as  in 
Pratt  v.  S.  Freeman  &  Sons  Mfg.  Co.  and 
Van  Brocklen  v.  Smeallie,  supra,  and  Moore 
V.  Potter,  155  N.  Y.  481,  63  Am.  St.  Rep. 
692,  50  N.  E.  271,  appellant  has  no  reason 
to  complain,  (1)  because  it  consented,  in 
advance,  to  such  liquidation;  (2)  because, 
in  any  event,  such  a  sale  is,  in  effect,  only 
a  manner  of  making  evidence  of  damages, 
vhich  in  this  case  were  the  same  whether 
the  action  be  regarded  as  one  on  contract 
for  balance  of  the  purcliase  price,  or  for 
mere  daroogcs  for  breach  of  contract;  and 
(3)  because  the  evidence  shows  that  the 
sale  price  was  the  fair  market  value  at  the 
place  of  sale  and  in  excess  of  what  could 
have  been  obtained  at  the  agreed  delivery 
point,  or  at  the  nearest  point  thereto  where 
the  goods  were  fairly  marketable. 

Again,  while  the  time  the  market  value 
was  determined  as  a  basis  for  recoverable 
damages  was  several  months  after  the  date 
oi  the  breach,  which  fixed  the  rights  of  the 
parties,  that  is  rather  to  appellant's  advan- 
tage than  otherwise,  since  the  evidence  is 
to  the  efTeet  that  property  of  the  sort  in- 
creased in  value  in  the  meantime,  rather 
than  decreased. 

Further,  while  the  action  was  for  the  bal- 
ance of  the  purchase  price  for  goods  instead 
of  a  mere  action  for  damages  for  breach  of 
contract,  as  it  should  have  been,  that  is 
^f»t  to  appellant's  prejudice,  since  the  re- 
coverable amount,  under  the  circumstances, 
28  L.R.A.(N.S.) 


would  be  no  different  in  one  case  than  in 
the  other. 

It  follows  that  the  judgment  must  be  con- 
sidered as  one  for  damages  for  breach  of 
contract  to  buy  goods,  and  eiToneous  as  to 
the  ten  cases.  It  must,  therefore,  be  re- 
duced as  of  the  time  of  its  rendition  to  the 
extent  of  two  sevenths,  to  wit,  to  the  sum 
of  $1,060.40,  and  further  reduced  by  tlio 
amount  of  the  damages  awarded  on  the  ex- 
cess of  goods  in  the  twenty-five  cases  over 
2,000  yards  per  case,  which  seem  to  be 
4,0961^  yards,  on  which  damages  were  in- 
corporated In  the  judgment,  including  inter- 
est, of  substantially  $70.49,  making  the 
amount  for  which  judgment  should  have 
been  rendered  $980.91,  to  which  sum  it  is 
reduced  as  of  its  date.  As  so  reduced,  it 
should  be  aflSrmed. 

So  ordered. 


GEORGIA  SUPREME  COURT. 

J.  E.  DOLVIN,  Plff.  in  Err., 

V. 

AMERICAN  HARROW  COMPANY. 
(125  Ga.  699,  64  S.  E.  706.) 

Res  Judicata  —  striking:  plea. 

1.  If,  upon  demurrer  to  a  plea,  the  court 
has  decided  as  to  the  merits  of  the  defense 
thus  sought  to  be  set  up,  and  stricken  the 
plea,  the  judgment  is  conclusive,  if  the  same 
or  substantially  the.  same  plea  is  again  of- 
fered. But  if,  in  rendering  his  judgment 
upon  a  demurrer  to  the  plet.  the  court 
does  not  decide  as  to  its  merits,  but  strikes 
it  on  a  ground  of  special  demurrer,  that 
there  is  a  mere  general  allegation  of  fraud, 
without  setting  out  any  facts  which  con- 
stitute such  fraud,  this  does  not  become 
res  judicata  so  as  to  prevent  a  complete  plea 
of  fraud,  with  proper  allegations,  from  be- 
ing offered  by  way  of  amendment  to  the 
answer. 

Appeal  —  question  not  considered. 

2.  The  trial  court  not  having  passed  upon 
the  merits  of  the  plea  of  fraud  offered  by 
way  of  amendment,  but  having  rejected  it 
on  the  ground  that  it  was  res  judicata^  this 
court  expresses  no  opinion  as  to  its  merits. 

Equity  —  mistake  of  law  —  relief. 

3.  An  honest  mistake  of  law  as  to  the  ef- 

Headnotes  by  Lumpkin,  J. 

Note,  —  Relief  from  mistalce  of  latt  cm 
to  effect  of  instrument, 

I.  Scope,  787. 
II.  General  rules. 

a.  Statement     of    and     application 

generally,  788. 

b.  Principles    on    which    relief    is 
granted,    791. 

III.  Mistake  of  law  defined,  792. 
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feet  of  an  instniment,  on  the  part  of  both 
contracting  parties^  when  such  mistake 
operates  as  a  gross  injustice  to  one  and 
gives  an  unconscionable  advantage  to  the 
other,  may  be  relieved  in  equity,  or  under 
equitable  pleadings,  in  a  proper  case. 

Pleading  —  plea  —  demurrer. 

4.  The  plea  of  mutual  mistake,  offered  in 
this  case,  as  to  the  effect  of  the  instrument 
given  by  the  agent  of  the  payee  of  a  note 
to  the  maker  thereof,  at  the  time  when  it 
^as  made,  by  which  the  payee  agreed  "to 
receipt  J.  G.  Dolvin  [the  maker]  for  note 
given  me  to-day,"  was  sufficient  to  with- 
stand an  objection  in  the  nature  of  a  gen- 
eral demurrer,  although  the  plea  may  have 
contained  certain  allegations  regarding,  and 
references  to,  other  papers  and  transactions, 
which  did  not  constitute  a  good  plea  of 
mutual  mistake  as  to  them. 


IV.  For  what  mistakes  relief  may  be  had. 

a.  Generally,    792. 

b.  Rule  that  ignorance  or  mistake 

of  law  does  not  excuse. 

1.  General  statement  of,   700. 

2.  Construction   of   instrument, 

799. 

3.  Mistake  or  ignorance  as  to 

legal  consequences. 

(a)  General  rules,   799. 

(b)  Application  to  particu- 

lar  cases. 

(1)  Deeds,  mortgages, 
leases,  etc.,  801. 

(2)  Bonds,  common 
contracts,  and 
other  miscellane- 
ous matters,  804. 

0.  Rule  that  mistake  of  law  may  be 
cause  for  reformation. 

1.  Generally,  808. 

2.  Mistake  resulting  in  failure 

to  carry  out  intention,  811. 
8.  Application      to      particular 
cases. 

(a)  Deeds. 

(1)  Generally,  813. 

(2)  Omissions,   814. 

(3)  Insertions  wrong- 
fully made,  816. 

(4)  Reservations,  817. 

(5)  Assumption  of 
mortgages  or  oth- 
er encumbrances, 
819. 

(6)  As  to  interest 
conveyed,  819. 

(7)  As  to  tract  or 
parcel  conveyed, 
821. 

(8)  Description,  822. 

(b)  Deeds   of   appointment 

or  settlement,    822. 

(c)  Mortgages  and  deeds  of 

trust. 

(1)  Generally,    823. 

(2)  Restoration  of 
discharged  mort- 
gages,  825. 
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Agent  —  ratlflcation  of  acta. 

5.  Ratification  involves  knowledge  of  the 
facts,  on  the  part  of  the  person  ratifving. 
at  the  time  when  the  ratification  is  made; 
but  if  an  agent  exceeds  his  authority,  the 
principal  cannot  ratify  in  part  and  re 
pudiate  in  part.  He  must  adopt  either  the 
whole  or  none. 

(May  18,  1906.) 

ERROR  to  the  Superior  Court  for  Greene 
County  to  review  a  judgment  in  plain- 
tiff's  favor  in  an  action  brought  to  enforce 
payment  of  a  promissory  note.    SeTcnei 

Statement  by  liompkln,  J.: 

The  American  Harrow  Company  brought 
suit  against  J.  G.  Dolvin  on  a  promi»9orT 


IV.  a,  3,   (c) — continued. 

(3)  Mortgages  and 
bills  of  sale  of 
chattels,  826. 

(d)  Leases,  826. 

(e)  Contracts    with   refer- 

ence to  lands,  837. 

(f )  Bonds,   828. 

(g)  Negotiable  instru 

ments,   830. 
(h)  Insurance  policies,  831. 
(i)  Other       miscellaneous 

acts     and    contracts, 

837. 
( j)  Omission  of  seal,  839. 

d.  Mistake    as   to   one's  own  legal 

rights,    interests,   or  relations. 
840. 

e.  Mistake  as  to  legal  rights,  as  af- 

fecting   compromises  and  set 
tlements,    841. 

f.  Mutuality,  as  affecting  ignorance 

or  mistake  of  law. 

1.  General  rules,   844. 

2.  Application      in     particular 

cases,    847. 

g.  Mistake  superinduced  or  accom- 

panied by  fraud  or  inequi- 
table conduct. 

1,  General  rules,  861. 

2.  Fraud. 

(a)  General    rules   as  to, 

853. 

(b)  Application  in  particu- 

lar cases,   864. 
8.  Inequitable  conduct 

(a)  General    rules   as  to, 

858. 

(b)  Application  in  particu 

lar  cases,  861. 
h.  Effect  of  character  of  the  act  or 
instrument  on  reformabil- 
ity. 

1.  Void    acts    or    instruments, 

864. 

2.  Voluntary    acts    or    instru- 

ments,   867* 

3.  Wills,    870. 
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note  which  stated  that  "this  is  given  in  set- 
tlement of  old  note  No.  3,075."  The  third 
paragraph  of  the  petition  alleged,  that  the 
note  was'  past  due,  that  the  defendant  re- 
fused to  pay  it,  and  that  judgment  was 
prayed  for  the  amount  due.  The  third 
paragraph  of  the  answer  was  as  follows: 
"In  answer  to  paragraph  3  of  said  petition, 
defendant  says  that  there  was  a  fraud  in 
the  procurement  of  said  note,  and  there  was 
never  any  consideration  to  support  the 
same.  Defendant  gives  this  as  his  reason 
for  refusing  to  pay  the  said  note."  The 
sixth  paragraph  of  the  answer  alleged  that 
the  note  grew  out  of  an  agreement  between 
the  plaintiff  and  the  defendant  by  which  the 
latter  was  to  sell  certain  harrows  for  the 
former;  that  he  sold  some  of  them  and  paid 


certain  freight,  which  amounts  he  pleaded 
as  a  set-off.  A  demurrer  to  the  answer  con- 
tained  the  following,  among  other  grounds: 
"Paragraph  3.  The  fraud  alleged  is  not 
set  forth  as  required  by  law,  and  said  para- 
graph sets  forth  no  facts  as  to  the  consider- 
ation." The  other  paragraph  stated  above 
was  also  demurred  to  as  lacking  in  specifi- 
cation. An  amendment  was  made  to  the 
answer,  which  alleged  that  the  defendant 
was  to  sell  harrows  for  the  plaint iflf,  tak- 
ing notes  and  sending  them  to  the  plaintiff, 
and  accounting  at  the  end  of  the  season,  re- 
turning unsold  harrows,  and  receiving  com- 
mission; that  the  agent  making  the  con- 
tract stated  that  the  plaintiff  kept  no  books, 
but  took  as  security  from  its  agents  to  sell, 
notes  which  stood  for  the  machines  shipped. 


IV.  hy— continued. 

4.  Contracts  with  reference  to 

homesteads,    872. 
6.  Contracts  of  married  women, 
873. 
T.  Statutes  of  frauds  as  affecting  parol 
variation. 

a.  The  general  rule,    876. 

b.  Rule    that    mistake    and    fraud 

create  admissibility. 

1.  Generally,   877. 

2.  Application     to     particular 

cases,   879. 
Ci  Rule  permitting  taking  from  but 
not  adding  to  contract. 

1.  Generally,   879. 

2.  Application     to     particular 

cases,    881. 

d.  Collateral  oral  contracts,   882. 
VL  Effect    of    negligence    accompanying 

mistake. 

a.  General  rules,   882. 

b.  Necessity  that  negligence  be  det- 

rimental to  other  party,   883. 

e.  Ability    to   ascertain   real   facts, 

884. 

d.  Obligation  to  disclose,  886. 

e.  Delay  in  seeking  relief. 

1.  Generally,    887. 

2.  Application  to  insurance  con- 

tracts,   890. 
i.  Waiver,  confirmation. 

1.  By  acquiescence,  891. 

2.  By  attempt  to  enforce,    893. 
Vn.  Remedies. 

a.  General  rules,    894. 

b.  What    courts    have    jurisdiction, 

896. 
e.  The  relief  granted. 

1.  Generally,    896. 

2.  Injunction,    898. 

3.  Reformation     and     enforce- 

ment,   898. 
4«  Reformation  or  rescission. 

(a)  Generally,    900. 

(b)  Reinstatement,      statu 

quo,    902.     « 
6.  Keeping  alive  or  reinstating 
encumbrances,    904. 
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VII.— continued. 

d.  Contracts   and   instruments   sub- 

ject to  reformation. 

1.  Generally,   905. 

2.  Judicial    and    official    sales, 

906.. 

e.  Who  may  assert  mistake,  907. 

f.  Against    whom    relief    will    be 

granted. 
J.  General  rules,  907. 
2.  Who  are  innocent  purchasers 

for    value    against    whom 

reformation  cannot  be  had, 

910. 

g.  Necessity  that  injury  be  substan- 

tial,  911. 
h.  Effect    of    adequate    remedy    at 

law,   912. 
i.  Demand  for  reformation,  913. 
J.  Pleadings,    913. 
k.  Proof. 

1.  Nature  of,    916. 

2.  Burden  of,    916. 
8.  Cogency  of. 

(a)  General  rules,   917. 

<b)  Contradiction  as  to  in- 
tention,   920. 

(c)  Application  of  rules  aa 
to  cogency  in  particu- 
lar cases,   923. 
VIII.  Conclusion,    927. 

I.  Scope, 

This  note  is  confined  by  its  subject  to  mis- 
takes of  law  as  to  effect  of  instrument.  This, 
of  course,  excludes  questions  of  mistake  of 
fact.  But  mixed  questions  of  law  and  fact 
are  included.  And  in  the  large  and  growing 
class  of  cases  which  go  upon  the  theory  that 
a  mistake  is  correctable  or  reformable  in 
equity  where  it  results  in  a  failure  to  carry 
out  the  intentions  of  the  parties  concerned, 
without  reference  to  whether  the  mistake 
was  one  of  law  or  fact,  questions  of  mistake 
and  relief  therefrom  have  frequently  been 
passed  upon  without  taking  pains  to  con- 
sider whether  the  mistake  was  one  of  law 
or  fact.  With  reference  to  cases  of  this 
class,  it  has  to  be  the  aim  of  the  writer  tc^ 
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giving  a  receipt  against  said  notes  to  pro- 
tect the  agent;  that  this  was  done  in  the 
present  case,  and  the  note  was  not  in  con- 
sideration of  the  purchase  of  any  machines, 
but  only  as  security  for  defendant's  ac- 
counting; that  he  did  account  for  the  ma- 
chines shipped,  and  sent  the  notes  received 
for  all  which  were  sold,  and  offered  to  de- 
liver to  them  all  the  machines  remaining 
unsold;  that  the  note  sued  on  was  given  for 
the  purpose  of  standing  as  security  for  a 
settlement  agreed  on  as  thus  understood  by 
defendant,  which  was  adopted  and  agreed 
upon  in  the  settlement;  that  a  receipt  was 
given  by  the  plaintiff's  agent  solely  on  the 
understanding  and  for  the  consideration 
that  the  note  stood  as  a  security  for  the 
settlement,   and  not  as  a  compromise  and 


settlement  of  a  money  indebtedness;  tbat 
he  has  always  offered  to  perform  all  of  hit 
part  of  the  settlement,  and  is  entitled  to 
a  surrender  of  the  note  and  the  pavment 
of  his  claim  for  freight  and  commissions. 
No  other  demurrer  appears  in  the  record: 
but  on  that  stated  above,  the  court  passed 
the  following  order:  "The  demurrer  to  tbc 
original  answer  and  to  this  amendment  is 
overruled,  except  as  to  so  much  of  the  plea 
as  attempts  to  set  up  fraud,  which  ii 
stricken."  After  a-  trial,  the  case  wu 
brought  to  this  court,  and  a  reversal  had. 
119  Ga.  186,  45  S.  E.  983. 

When  the  case  again  came  on  for  trial, 
the  defendant  tendered  an  amendment  strik- 
ing the  former  amendment  to  his  plea,  and 
in  lieu  thereof  alleged,  in  brief,  as  follows: 


take  and  use  such  cases,  and  only  such  cas- 
es, as  have  some  matter  of  law  involved  in 
the  mistake.  Likewise,  the  note  is  confined 
to  questions  of  mistake  as  to  the  effect  of  an 
instrument.  This,  of  course,  excludes  mis- 
takes as  to,  and  ignorance  of,  general  pub- 
lic law,  and  as  to  rights  based  upon  it.  But 
if  written  instruments  and  their  effect  are 
in  any  way  involved  in  the  mistake,  the 
case  is  a  proper  part  of  this  note. 

II.  General  r%Uea, 

a.  Statement  of  and  application   gen- 
erally. 

The  general  rule,  subject  to  various  and 
varying  restrictions,  is  that  equity  will  re- 
form instruments  for  the  correction  of  mis- 
take. Rowley  v.  Flannelly,  30  N.  J.  Eq.  012; 
Read  v.  Cramer,  2  N.  J.  Eq.  277,  34  Am.  Dec. 
204;  Whitehead  v.  Brown,  18  Ala.  682; 
Phelan  v.  Tomlin  (Ala.)  61  So.  382;  Ligon 
V.  Rogers,  12  Ga.  281;  McCloskey  v.  Mc- 
Cormick,  44  111.  336;  Way  v.  Roth,  159  111. 
162,  42  N.  E.  321;  Quimby  v.  Shearer,  56 
Minn.  534,  68  N.  W.  155;  Mosby  v.  Wall, 
?3  Miss.  81,  55  Am.  Dec.  71;  Martin  v. 
Nixon,  92  Mo.  26,  4  S.  W.  503;  Young  v. 
Coleman,  43  Mo.  179;  Tilton  v.  Tilton,  9 
N.  H.  385;  Rosevelt  v.  Dale,  2  Cow.  129; 
Jenkins  v.  Lefaiver,  29  N.  Y.  S.  R.  886,  9 
N.  Y.  Supp.  19;  Foster  v.  Schmeer,  15  Or. 
363,  15  Pac.  626;  Desell  v.  Casey,  3  Desauss, 
Eq.  85;  Murray  Co.  v.  Putman  (Tex.  Civ. 
App.)  130  S.  W.  631;  Bedell  v.  Wilder,  05 
Vt.  400,  36  Am.  St.  Rep.  871,  26  Atl.  689; 
Johnson  v.  Parker,  34  Wis.  500;  Zohrlaut 
V.  Mengelberg  (Wis.)  124  N.  W.  247;  Rhode 
Island  V.  Massachusetts,  15  Pet.  233,  10 
L.  ed.  721;  Bingham  v.  Bingham,  1  Ves.  Sr. 
126;  Taylor  v.  Rudd,  cited  in  3  Bro.  Ch. 
454. 

Tlie  reformation  of  written  instruments 
when  by  mistake  they  express  more  or  less 
than  the  parties  intended  is  a  well-estab- 
lished branch  of  equity  jurisdiction.  Frank- 
lin V.  Jones,  22  Fla.  526;  Jackson  v.  Mag- 
bee,  21  Fla.  622;  Clopton  v.  Martin,  11  Ala. 
187;  Trout  v.  Goodman,  7  Gn.  383;  Menden- 
hall  V.  Steekel,  47  Md.  453,  28  Am.  Rep. 
28  L.R.A.(N.S.) 


481;  Somerville  v.  Trueman,  4  Harr.  k  Mt 
H.  43,  1  Am.  Dec.  389;  Sawyer  v.  Hovey,  3 
Allen,  331,  81  Am.  Dec.  659;  Loss  v.  O'bry, 
22  N.  J.  Eq.  62;  Braddy  v.  Parker,  39  X.  C. 
(4  Ircd.  Eq.)  430;  Gee  v.  Spencer,  1  Vern. 
32. 

And  an  innocent  omission  or  insertion  of 
a  material  stipulation,  contrary  to  the  mu- 
tual intention  of  the  parties  to  a  written  in- 
strument, will  be  corrected  by  a  court  of 
equity,  and  the  instrument  reformed  in  that 
particular  on  a  timely  application  after  tbe 
discovery  of  the  mistake.  Turner  v.  Kelly, 
70  Ala.  85. 

Reformation  of  a  contract  is  authorized 
where  it  appears  that,  through  the  mistake 
of  both  parties  to  it,  the  intentions  of  neith- 
er have  been  expressed  in  it.  Brown  v. 
Brown,  79  Hun,  44,  29  N.  Y.  Supp.  652. 

So,  courts  of  equity  have  power  to  reform 
written  instruments,  to  make  them  conform 
to  the  true  intention  of  the  parties.  Fores- 
ter V.  VanAuken,  12  N.  D,  175,  96  N.  W. 
301;  Clark  v.  Hart,  57  Ala.  390;  Pickett  v. 
Merchants'  Nat.  Bank,  32  Ark.  346;  Cham- 
berlain V.  Thompson,  10  Conn.  243,  26  Anu 
Dec.  390;  Louisville  &  N.  R,  Co.  v.  Cox,  133 
Ga.  703,  06  S.  E.  1088;  Hunter  v.  Bilyeu,  30 
111.  228;  Hileman  v.  W>iglit,  9  Ind.  126; 
Braddy  v.  Parker,  supra;  First  Nat  Bank 
V.  Wentworth,  28  Kan.  183;  McEldefry  r. 
Shipley,  2  Md.  25,  56  Am.  Dec.  703;  Show- 
man V.  Miller,  6  Md.  479;  Aldridge  v. 
Weems,  2  Gill.  &  J.  36,  19  Am.  Dec  250; 
Delaware  State  F.  &  M.  Ins.  Co.  v.  Gil- 
lett,  54  Md.  219;  Smith  v.  Jordan,  13  Minn. 
264,  Gil.  246,  97  Am.  Dec.  232;  Nebraska 
Loan  &  T.  Co.  v.  Ignowski,  54  Neb.  398,  74 
N.  W.  852 ;  Story  v.  Gammell,  68  Neb.  709, 
94  N.  W.  982 ;  Uihlein  v.  Matthews,  93  App. 
Div.  57,  86  N.  Y.  Supp.  924;  Pennell  v.  Wil- 
son, 2  Robt.  505;  Southern  Finishing  4 
Warehouse  Co.  v.  Ozment,  132  N.  C.  839,  44 
S.  E.  681 ;  Thompson  v.  Thompson,  18  Ohio 
St.  73;  North  &  West  Branch  R.  Ca  ▼• 
Swank,  105  Pa.  555;  Desell  v.  Casey,  su- 
pra; Bailey  v.  Bailey,  8  Humph.  230. 

And  equity,  in  a  proper  case,  will  reform 
a  contract  so  as  to  make  it  speak  the  actual 
agreement  between  the  parties.  Louiavills 
&  N.  R.  Co.. v.   Cox,  supra;   Alexander?. 
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He  admits  the  execution  and  ownership  of 
the  note  sued  on,  and  assumes  the  burden 
of  proof.  About  a  year  before  the  signing 
of  this  note,  a  salesman  for  the  plaintiff 
entered  into  an  agreement  with  defendant, 
whereby,  as  defendant  understood,  he  was  to 
sell  certain  harrows  manufactured  by  the 
plaintiff,  on  commission.  Under  this  ar- 
rangement, the  defendant  authorized  the 
plaintiff  to  ship  out  fifty  harrows,  on  which 
he  paid  freight  amounting  to  $168.  He 
sold  thirty  of  them,  and  became  entitled  to 
a  conunission  of  $450.  The  remaining 
twenty  were  never  unpacked.  The  harrows 
were  not  reasonably  suited  for  the  purpose 
intended,  were  totally  unfit  for  such  uses, 
and  were  worthless.  The  purchasers  re- 
fused to  pay  for  them,  and  returned  them 


to  defendant  for  the  plaintiff.  Tlic  notes- 
taken  for  them  were  defeasible.  The  origi- 
nal note  given  by  the  defendant,  while  ab- 
solute on  its  face,  did  not  truly  represent 
the  transaction,  but  was  signed  at  the  time 
on  the  representation  of  the  agent  that  the 
plaintiff  kept  no  book  accounts,  and  toolc 
such  notes  aa  collateral  security  for  goods 
shipped  out  on  consignment  for  sale.  II 
the  note  and  papers  have  a  different  legal 
purport,  it  was  the  result  of  a  mistake  of- 
the  parties  as  to  their  legal  effect;  or  if 
not  a  mistake  on  the  part  of  the  agent,  it 
was  a  wilful  and  fraudulent  scheme  to  en- 
trap the  defendant  into  giving  a  legal  evi- 
dence of  a  sale  when  no  sale  was  intended* 
If  the  first  transaction  amounted  to  a  sale 
to   the   defendant,   he   had  a  complete  de- 


Caldwell,  55  Ala.  517;  Conner  v.  Baxter, 
124  Iowa,  219,  99  N.  W.  720;  First  Nat. 
Bank  v.  Wentworth,  28  Kan.  183;  Minot  v. 
Tilton,  64  N.  H.  371,  10  Atl.  682;  Firmstone 
V.  DeCamp,  17  N.  J.  Eq.  317;  Loss  v.  Obry, 
22  X.  J.  Eq.  62;  Pennell  v.  Wilson,  supra; 
Hunt  V.  Freeman,  1  Ohio,  490;  M'Louth  v. 
Rathbone,  19  Ohio,  21. 

Tiiis  is  the  principle  of  Dolyin  v.  Ameri- 
can Harrow  (.^o. 

When  the  minds  of  two  persons  come  to- 
gether and  agree  on  the  terms  of  a  contract, 
and  a  mistake  is  made  not  in  the  terms 
atpreed  upon,  but  in  their  expression,  or  in 
the  memorial  made  and  kept  to  furnish  evi- 
dence of  them,  chancery  will,  as  a  rule,  re- 
form the  memorial  or  evidence,  so  as  to  make 
it  express  their  real  agreement.  Houston 
T.  Faul,  86  Ala.  232,  5  So.  433. 

And  if  an  agreement  be  entered  into  be- 
tveen  two  parties  in  mutual  mistake  as  to 
their  relative  and  respective  rights,  either 
of  them  is  entitled  to  have  it  set  aside.  Bot- 
torff  v.  Lewis,  1 21  Iowa,  27,  95  N.  W.  262. 

And  a  plaintiff  may  be  entitled  to  relief 
from  a  contract  or  conveyance  on  the  ground 
of  ignorance  and  mistake,  although  the  de- 
fendant with  whom  he  dealt,  and  against 
whom  relief  is  sought,  was  also  in  igno- 
rance and  under  mistake,  the  contract  or 
conveyance  not  having  been  made  upon  the 
principle  of  compromising  doubtful  rights. 
Re>Tiell  V.  Sprye,  8  Hare,  222. 

And  an  order  made  in  an  action  by  con- 
sent, and  based  upon  and  intended  to  carry 
out  the  agreement  between  the  parties,  can 
l)e  set  aside  on  any  ground  on  which  an 
agreement  in  the  terms  of  the  order  could 
be  set  aside,  including  the  ground  of  mis- 
take. Wilding  y.  Sanderson  [1897]  2  Ch. 
634. 

So,  in  case  of  mistake  or  of  fraud,  or 
vhere  there  is  a  mistake  by  one  party  and 
fraud  by  the  other,  a  court  of  equity  is  au- 
thorized to,  and,  upon  proper  proof,  should, 
reform  a  written  contract  between  the  par- 
ties. Devereux  v.  Sun  Fire  Office,  61  Hun, 
147,  4  N.  Y.  Supp.  655 ;  Uihlein  v.  Matthews, 
ropra;  Berry  v.  Sowell,  72  Ala.  14;  Gewin 
▼.  Shields  (Ala.)  62  So.  887;  Trout  v.  Good- 
man, supra:  Price  v.  Cutts,  29  Ga.  142,  74 
28  L.RA.(N.8.) 


Am.  Dec.  52;  Webb  v.  Hammond,  31  Ind.- 
App.  613,  68  N.  E.  916;  Worley  v.  Tuggie,: 
4  Bush,  168;  Farrell  v.  Bean,  10  Md.  217; 
Bush  V.  Merriman,  87  Afich.  260,  49  N.  W. 
667 ;  Bailey  v.  American  Cent.  Ins.  Co.  4  Mc- 
Crary,  221,  13  Fed,  260. 

Equity  has  jurisdiction  to  reform  written 
instruments  where  there  is  a  mutual  mis- 
take on  one  side,  and  fraud  or  inequitable 
conduct  on  the  other.  Simmons  Creek  Coal 
Co.  V.  Doran,  142  U.  S.  417,  36  L.  ed.  1063, 
12  Sup.  Ct.  Rep.  239;  Campbell  v.  Hatchett, 
65  Ala.  548;  Webb  v.  Hammond,  supra. 

And  where  a  mistake  in  a  contract  is 
shown  which,  if  not  corrected,  would  operate 
to  the  prejudice  of  a  party,  and  which  did 
not  occur  through  such  party's  carelessness 
or  negligence,  a  court  of  equity  will  correct 
it.  Foster  v.  Schmeer,  16  Or.  363,  16  Pac. 
626;  Blair  v.  Chicago  k  A.  R.  Co.  89  Mo. 
383,  1  S.  W.  360. 

Equity  relieves  against  a  mistake  as  well 
as  against  fraud  in  a  deed  or  contract  in 
writing,  whether  it  concerns  land  or  any- 
thing else.  Wall  v.  Arrington,  13  Ga.  88; 
Rogers  v.  Atkinson,  1  Ga.  12;  Wagenblast 
V.  Washburn,  12  Cal.  208;  Gray  v.  Woods, 
4  Blackf.  432;  Trusdell  v.  Tubman,  47  N.  J. 
Eq.  218,  20  Atl.  391;  Gillespie  ▼.  Moon,  2 
Johns.  Ch.  696,  7  Am.  Dec.  559;  Ashcom  y. 
Smith,  2  Penr.  &  W.  211,  21  Am.  Dec.  437; 
Nutter  V.  Brown,  51  W.  Va.  698,  42  S.  E. 
661;  Williams  v.  United  States,  138  U.  S. 
617,  34  L.  ed.  1028,  11  Sup.  Ct  Rep.  469. 

And  this  is  so  either  where  the  plaintiff 
seeks  relief  affirmatively,  on  the  ground  of 
mistake,  or  where  the  defendants  set  it  up 
as  a  defense  to  rebut  an  equity.  Rogers  ▼. 
Atkinson,  1  Ga.  12;  Chamberlain  y.  Thomp- 
son, 10  Conn.  243,  26  Am.  Dec.  300. 

So,  equity  will  relieve  where  an  instru- 
ment has  been  delivered  up  and  canceled 
through  fraud  or  mistake.  Banta  v.  Vree- 
land,  16  N.  J.  Eq.  103,  82  Am.  Dec.  269. 

No  written  contract  is  beyond  the  reach 
of  a  court  of  equity  for  the  purpose  of  re- 
forming it,  if  the  prayer  for  relief  is  pre- 
sented in  due  season.  Palmer  v.  Hartford  F. 
Ins.  Co.  64  Conn.  488,  9  Atl.  248. 

But  a  resolution  of  a  common  council  of 
a  city,  directing  the  mayor  to  purchase  cer* 
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fense  of  failure  of  consideration,  wliicli  was 
known  to  the  plaintiff's  agent,  and  that  note 
would  have  been  entirely  uncollectable.  The 
agent  agreed  with  defendant  upon  a  settle- 
ment of  the  transaction  represented  by  the 
first  note.  The  defendant  had  already  paid 
the  freight,  and  remitted  such  collections  as 
had  been  made  upon  sales/  and  these  were 
entered  on  the  first  note.  The  notes  taken 
from  customers  were  in  the  hands  of  the 
plaintiff,  or  were  placed  in  bank,  by  its  in- 
structions, for  collection,  and  were  not  in 
defendant's  possession.  The  agent  repre- 
sented that  he  could  not  then  receive  back 
the  harrows,  because  he  did  not  know  where 
to  have  them  shipped,  and  stated  that  he 
had  traveling  salesmen  in  south  Georgia, 
that  he  would  later  notify  defendant  wiiere 


to  ship  such  harrows.  For  this  reason  the 
settlement  was  not  then  closed,  bot  the 
agent,  desiring  a  note  as  a  security  for  an 
accounting  by  defendant,  under  this  settle- 
ment, until  it  should  be  consummated,  uid 
representing  that  the  old  note  was  too  much 
written  upon  to  be  intelligible,  proposed  to 
deduct  the  money  payments  from  the  raluc 
of  the  harrows  shipped,  and  take  a  new  note 
for  the  amount  thus  unaccounted  for,  lutil 
the  settlement  should  be  carried  out  The 
defendant  agreed  to  sign  this,  but  required 
of  the  agent  a  written  showing,  for  his  own 
protection  against  the  papers  which  lie 
signed.  The  agent  thereupon  wrote,  sigued, 
and  delivered  an  instrument  as  followi:  "I 
agree  to  receipt  J.  G.  Dolvin  for  note  given 
me  today,  April  11,  1901,  for  $934.18^  note 


tain  real  estate  upon  terms  stated,  does  not 
have  the  qualities  of  a  contract,  and  it  can- 
not be  reformed  by  the  court,  so  as  to  give 
it  the  quality  and  force  of  a  contract.  Gar- 
skaddon  v.  South  Bend,  141  Ind.  696,  39 
N.  E.  6fi7. 

Nor  does  the  fact  that  the  complainant  in 
an  action  to  reform  a  written  instrument  is 
a  purchaser  with  warranty  bar  his  right  to 
relief.     Wall  v.  Arrington,  13  Ga.  88. 

And  equity  will  grant  relief  to  prevent 
the  unconscientious  use  of  an  instrument 
which  does  not  express  the  real  contract  be- 
tween the  parties.  Reade  v.  Armstrong,  7 
Jr.  Ch.  Rep.  375,  affirming  7  Ir.  Ch.  Rep. 

Before  a  court  of  equity  will  interfere  to 
reform  a  written  contract,  however,  it  must 
he  substantially  alleged  in  the  pleadings,  and 
appear,  that  there  was  in  fact  a  valid  agree- 
ment fluJSieiently  expressing  in  terms  the  real 
intention  of  the  parties;  that  there  was  in 
fact  a  written  contract  which  failed  to  ex- 
press such  true  intention;  and  that  this 
failure  was  due  to  mutual  mistake,  or  to 
mistake  on  one  side  and  fraud  or  inequitable 
conduct  on  the  other.  Fritz  v.  Fritz,  94 
Minn.  264,  102  N.  W.  705;  Calverly  v.  Harp- 
er, 40  111.  Anp.  96;  Slobodisky  v.  Phenix  Ins. 
Co.  52  Neb.  395,  72  N.  W.  483;  Garnar 
▼.  Bird,  57  Barb.  277;  Hyland  v.  Hyland, 
19  '^T.  51,  23  Pac.  811;  Mitchell  v.  Hol- 
mai,  ;^0  Or.  280,  47  Pac.  616. 

The  complaint  in  a  suit  to  reform  a  deed 
or  mortga^  on  the  ground  of  mistake  must 
allege  distinctly  what  the  original  agreement 
was,  and  point  out  with  clearness  wherein 
there  was  a  mistake,  and  show  that  it  did 
not  arise  from  gross  negligence  of  the  plain- 
tiff.   Meier  v.  Kelly,  20  Or.  86,  25  Pac.  73. 

And  where  the  only  mistake  in  an  instru- 
ment is  as  to  its  legal  effect  as  executed,  and 
as  to  the  right  of  the  parties  to  show  by  pa- 
rol what  they  really  intended,  equity  will 
not  reform  it  by  importing  into  it  expres- 
sions which  the  parties  thereto  did  not  in- 
tend to  use,  unless  this  be  necessary  for 
the  correction  or  prevention  of  fraud.  Freed 
V.  Brown,  41  Ark.  495. 

To  set  up  a  contract  where  no  execution 
of  anything  bad  been  had  would  be  to  make 
28  L.R.A.(N.S.) 


a  contract  for  the  parties,  and  not  to  re- 
form one,  and  cannot  be  done.  Price  t. 
Gutts,  29  Ga.  142,  74  Am.  Dec.  52. 

And  where  a  writing  embodies  the  con* 
tract  actually  made,  the  fact  that  the  par- 
ties acted  imder  a  mistake  of  law,  equitj, 
or  fact  will  not  authorise  a  reformation. 
Delaware  Ins.  Co.  v.  Hill  (Tex.  Civ.  App.) 
127  S.  W.  283. 

So,  though  •  relief  will  be  granted  against 
a  mistake  of  law,  a  contract  made  under 
such  mistake  with  full  knowledge  of  the 
facts  will  not  \ie  set  aside  in  cases  where 
neither  party  has  acquired  a  right  or  suf- 
fered a  loss  by  the  contract.  £Lwrenoe  v. 
Beaubien,  2  Bail.  L.  623,  23  Am.  Dec.  151 

The  maxim.  Ignorance  of  the  law  is  no  ex- 
cuse, is  not  universally  applicable,  but  only 
when  damages  have  been  inflicted  or  crimes 
committed.  Brock  v.  Weiss,  44  N.  J.  h. 
241. 

And  where  a  party  asks  for  the  reforma- 
tion of  a  deed,  he  must  stand  upon  some  su- 
perior equity  to  that  of  the  party  against 
whom  he  asks  it.  Conaway  v.  Gore,  21  Kan. 
725. 

Nor  have  courts  of  equity  any  power,  and 
they  are  under  no  duty,  to  reform  a  written 
instrument  on  account  of  a  mistake  of  the 
draftsman,  where  the  par-ty  seeking  to  re- 
form the  writing  is  a  mere  volunteer,  and 
the  other  party  is  dead.  White  ▼.  Campbell, 
'80  Va.  180. 

And  where  the  intention  of  the  parties  to 
a  contract  is  suflSciently  apparent  to  be  rec- 
ognized in  any  court,  the  fact  that  a  word 
is  omitted  is  not  sufficient  reason  for  bring- 
ing a  party  into  a  court  of  equity  for  a  ref- 
ormation of  the  contract.  Atlanta  A  W.  P. 
R.  Co.  V.  Speer,  32  Ga.  560,  79  Am.  Dec  305. 

And  to  entitle  a  party  to  a  judgment  re- 
forming a  written  contract,  he  must  prove 
that  it  was  the  mtention  of  both  parties  to 
have  a  contract,  not  as  it  appears,  bnt  as  be 
claims  it  should  have  been,  and  that  this  in- 
tent was  frustrated  by  fraud  or  mutual  mis- 
take. Jackson  v.  Andrews,  59  N.  Y.  244: 
Leavitt  v.  Palmer,  3  N.  Y.  19,  51  Am.  Dec 
333;  American  Min.  Co.  v.  Basin  &  Bar 
State  Min.  Co.  39  Mont  476,  24  LitA. 
<N.S.)    305,  104  Pac.  525. 
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dne  January  Ist,  1002.  American  Harrow 
Company,  by  F.  P.  Webster."  This  instru- 
ment was  intended  by  the  parties  thereto 
to  signify  an  agreement  on  the  part  of  the 
plaintiff,  through  its  agent,  to  receipt  for 
and  cancel  the  obligation  represented  by 
the  new  note  upon  compliance  by  the  defend- 
ant with  his  agreement  to  deliver  up  the 
miBold  harrows  and  account  for  those  sold 
as  aboTe  stated.  It  was  drawn  by  the  plain- 
tififs  agents  This  defendant  was  unlearned 
in  law,  and  the  omission  of  apt  words  more 
fully  to  express  said  meaning  was  the  result 
of  accident  and  due  to  a  mistake  of  both 
parties.  The  instrument^  as  it  stands,  by 
mistake  of  law  on  the  part  of  the  drafts- 
man and  of  the  parties,  does  not  fulfil,  but 
Tiolates,  in  its  operation,  the  real  contract 


of  the  parties,  it  being  supposed  to  be  ef- 
ficient to  secure  the  defendant  his  rights 
under  the  settlement,  as  against  the  other 
papers  signed  by  him.  The  plaintiff's  agent 
had  theretofore  acted  with  apparent  fair- 
ness, had  conceded  all  that  the  defendant 
claimed  as  his  rights  in  the  settlement,  and 
had  won  his  confidence.  If  he  did  not  share 
in  the  alleged  mistake,  then  his  conduct 
throughout  was  in  pursuance  of  a  scheme  of 
fraud  by  which  he  saw  that  the  original 
note  could  not  be  enforced  against  a  plea 
of  total  failure  of  consideration,  and  led  the 
defendant  to  make  a  new  note,  with  the  pur- 
pose to  cause  him  to  waive  this  defense,  and 
to  become  absolutely  bound  by  the  terms  of 
the  writings  to  pay  a  debt  which  he  never 
owed,  and  by  pretenses  of  fairness  and  con- 


Nor  can  a  court  of  equity  give  a  deed  a 
more  extended  operation  than  the  natural 
and  legal  import  of  the  words  in  it  au- 
thorizes. Mayo  V.  Feaster,  2  M'Cord,  Eq. 
137. 

And  the  fact  that  an  agreement  when  exe- 
cuted failed  to  accomplish  the  result  which 
the  parties  to  it  had  in  mind  does  not  en- 
title one  of  them  to  have  another  agreement 
substituted  for  it,  nor  to  have  the  desired 
result  accomplished  by  some  other  means. 
Smith  V.  Hitchcock,  130  Mass.  570. 

And  equity  has  no  power  to  reform  a  writ- 
ten contract  by  substituting  a  person  not 
named  therein  lor  one  of  the  parties  named, 
and  who  executed  the  contract  as  such  party. 
Mabbv.  Merriam,  129  Cal.  663,  62  Pac.  212. 

Nor  does  the  fact  that  a  person  making  a 
bond  employed  a  lawyer  who  gave  him  bad 
advice,  and  thereby  deceived  him  as  to  his 
rights,  and  induced  him  to  execute  the  bond, 
furnish  any  authority  to  the  court  to  alter 
the  contract  of  the  parties.  Gamar  v.  Bird, 
57  Barb.  277. 

So,  applying  the  rule  that  ignorance  of  or 
mistake  of  law  will  not  excuse  mistake,  it 
has  been  held  that  equity  will  not,  in  an  in- 
dependent action,  relieve  from  mistakes  of 
law,  unless  accompanied  with  special  cir- 
cumstances, such  as  misrepresentation,  un- 
due influence,  or  misplaced  confidence. 
Boggs  V.  Fowler,  16  Cal.  659,  76  Am.  Dec. 
661. 

Under  this  rule  a  court  of  equity  will  not 
interpose  to  grant  relief  for  mistake  in  a 
contract  unless  there  was  either  a  mixed 
question  of  law  and  fact,  or  there  were  cir- 
cumstances indicating  fraud,  misrepresenta- 
tion, undue  influence,  or  deceit.  Ottenheimer 
V.  Cook,  10  Heisk.  309. 

A  mistake  which  will  be  relieved  against 
in  equity  must  arise  from  ignorance,  sur- 
prise, imposition,  or  misniaced  confidence, 
and  be  unmixed  with  negligence.  Iverson  v. 
Wilburn,  65  Ga,  103. 

And  where  there  is  neither  averment  nor 
proof  of  fraud,  accident,  or  mistake,  a  court 
of  equity  cannot  be  asked  to  reform  a  deed. 
OrubVs  Appeal,  90  Pa.  228. 

And  a  bill  brought  for  the  reformation  of 
a  deed  muftt.  to  accomplish  that  object,  con- 
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tain  an  averment  of  fraud,  accident,  or  mis- 
take in  making  it,  or  of  facts  from  which 
the  fraud,  accident,  or  mistake  would  neces- 
sarily be  implied.  HoUenback's  Appeal,  121 
Pa.  322,  16  Atl.  616. 

&.  Principles  on  whiefi  relief  is  granted. 

« 

Courts  of  equity  go  on  the  broad  principle 
that  where  a  mistake  is  manifest,  tney  will, 
in  the  exercise  of  their  ordinary  jurisdiction, 
correct  it,  and  hold  a  party  according  to  his 
original  intention.  Hendrickson  v.  Ivins,  1 
N.  J.  Eq.  662. 

A  court  of  chancery  considers  that  as 
done  which  is  agreed  to  be  done,  and  in  ac- 
cordance with  this  principle  will  correct  mis- 
takes in  conveyances  and  other  instruments 
when  clearly  and  unequivocally  proved,  and 
make  the  instrument  such,  both  in  its  form 
and  effect,  as  will  fulfil  the  intention  of  the 
parties.  Beardsley  v.  Knight,  10  Vt.  185, 
33  Am.  Dec.  193;  Kennard  v.  George,  44  N. 
H.  440. 

The  principle  upon  which  courts  of  equity 
relieve  by  reforming  contracts  is  that, 
through  ignorance  or  misapprehension  of  the 
legal  effect  of  the  terms  agreed  upon,  the 
parties  have  made  a  contract  variant  in 
legal  construction  from  the  one  intended. 
Hemphill  v.  Moody,  64  Ala.  468. 

A  written  instrument  is  made  the  evidence 
of  the  contract  between  the  parties,  and  if 
it  fails  to  present  their  agreement,  the  con- 
tract it  expresses  is  not  their  agreement, 
and  the  true  contract  remains  unexecuted, 
and  in  such  case  equity  will  reform  the 
writing,  causing  it  to  express  the  intention 
of  the  parties.  Stafford  v.  Fetters,  55  Iowa, 
484,  8  N.  W.  322;  Hausbrandt  v.  Hofler, 
117  Iowa,  103,  94  Am.  St.  Rep.  289,  90  N. 
W.  494. 

So,  upon  equitable  principles,  no  contract 
to  which  the  parties  did  not  understand ing- 
Iv  assent  should  be  enforced.  Reed  v.  Root, 
59  Iowa,  359,  13  N.  W.  323. 

And  whether  or  not  a  court  of  equity  will 
correct  a  mistake  in  a  written  instrument 
depends  upon  whether  the  case  falls  with- 
in the  fundamental  principle  of  equity  thiit, 
in  legal  transactions,  no  one  shall  be  al- 
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cessions,  and  by  proffering  to  him  a  legally 
meaningless  obligation,  lured  him  into  sign- 
ing the  paper  sued  on,  intending  to  deprive 
him  of  his  just  defenses  and  to  trap  him 
into  the  assumption  of  an  obligation  to 
pay  for  worthless  articles  that  he  had  never 
bought.  The  agent  was  authorized  to  make 
settlement  with  defendant;  but  if  not  so, 
he  undertook  to  act  for  the  plaintiff,  re- 
ceived the  note  sued  on  and  the  other  writ- 
ing then  signed  by  the  defendant,  and  signed 
the  instrument  above  set  out,  all  as  a  part 
of  one  transaction, — namely,  the  settlement. 
Plaintiff  cannot  ratify  the  acts  of  such 
agent  by  suing  on  the  note  and  claiming 
that  the  defenses  to  the  old  note  are  waived, 
without  ratifying  the  whole  transaction.  It 
must  either   accept   the  entire  transaction 


made  in  its  behalf,  or  roust  repudiate  the 
whole,  and  stand  upon  its  original  note, 
subject  to  such  defenses  as  the  defend&Dt 
had  thereto.  To  disarm  the  defendant  of 
his  defenses  to  the  first  note  by  a  settlement 
thereof,  and  then  to  adopt  the  settlement 
only  in  so  far  as  it  is  favorable  to  the 
plaintiff,  would  be  to  commit  a  fraud.  He 
prayed  that  the  note  and  the  instnunent 
of  writing  referred  to  be  declared  by  mis- 
take not  to  represent  truly  the  contract  of 
the  parties,  and  that  under  the  true  con- 
tract the  note  is  unenforceable,  the  defend- 
ant having,  prior  to  the  institution  of  the 
suit,  tendered,  and  still  tendering,  all  the 
money  collected  on  the  harrows,  and  tU 
the  notes  taken  therefor,  and  all  the  har- 
rows  remaining   unsold.      He   also  prayed 


lowed  to  enrich  himself  unjustly  at  the  ex- 
pense of  another,  through  or  by  reason  of 
an  innocent  mistake  of  law  or  fact,  enter- 
tained without  negligence  by  the  loser,  or 
by  both  parties.  Park  Bros.  v.  Blodgett  & 
C.  Co.  64  Conn.  28,  29  Atl.  133. 

« 

III.  Mistake  of  law  defined, 

A  mistake  of  law,  to  which  this  note  is 
confined  by  -its  subject,  has  been  defined  to 
be  an  erroneous  conclusion  as  to  the  legal 
effect  of  known  facts.  Deseret  Nat.  Bank 
v.  Dinwoodey,  17  Utah,  43,  53  Pac.  215; 
Purvines  v.  Harrison,  151  111.  219,  37  N.  E. 
706. 

A  mistake  of  law  occurs  when  a  party 
knows  the  state  of  facts,  but  is  ignorant  of 
the  legal  consequences.  Mowatt  v.  Wright, 
1  Wend.  355,  19  Am.  Dec.  608. 

The  construction  of  words  is  a  matter  of 
law.     Purvines  v.  Harrison,  supra. 

IV.  For  what  ^niatakea  relief  may  he 

had. 

a.  Oenerally.       • 

There  are  two  well-defined  classes  of  mis- 
takes of  law  in  contracts:  First,  a  mistake 
in  law  as  to  the  legal  effect  of  the  contract 
actually  made;  and,  second,  a  mistake  in 
law  in  reducing  to  writing  the  contract, 
whereby  it  does  not  carry  out  or  effectuate 
the  intention  of  the  parties.  In  the  former, 
the  contract  actually  entered  into  will  sel- 
dom, if  ever,  be  relieved  against  unless 
there  are  other  equitable  legal  features  call- 
ing for  the  interposition  of  the  court;  but 
in  the  second  class,  the  mistake  is  not  in 
the  contract,  but  terms  are  used  or  omitted 
which  give  the  instrument  a  legal  effect  not 
intended  by  the  parties,  and  different  from 
the  contract  actually  made;  and  here  equity 
always  grants  relief  unless  barred  on  some 
other  ground.  Richmond  v.  Ogden  Street 
R.  Co.  44  Or.  48,  74  Pac.  333. 

And  errors  in  a  contract,  whether  aris- 
ing from  mistake,  surprise,  or  fraud,  re- 
quiring a  reformation  are  reducible  to  two 
general  classes:  First,  cases  where  the  con- 
tract by  its  terms  includes  subject-matter 
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which  was  not  intended  by  the  parties  to 
come  within  its  operation ;  and,  second,  those 
contracts  wherein,  by  means  of  the  mistake, 
surprise,  or  fraud,  some  part  of  the  sub- 
ject-matter intended  to  be  included  within 
the  contract  has  been  omitted.  Allen  t. 
Kitchen,  16  Idaho,  133,  — L.R.A.(X.S.)— , 
100  Pac.  1052. 

And  a  court  of  chancery  may  supply  the 
defects  of  a  conveyance  or  other  instru- 
ment, not  only  such  as  arise  from  omissions 
and  mistakes  in  the  body  of  the  instru- 
ment, but  also  those  which  arise  from  error 
in  'the  execution.  Somerville  v.  Tmeman, 
4  Harr.  A;  McH.  43,  1  Am.  Dec.  389;  Smith 
v.  Watson,  88  Iowa,  73,  55  N.  W.  68. 

And  to  warrant  the  correction  of  a  writ- 
ten instrument  for  mistakes,  it  makes  no 
difference  whether  the  defect  be  in  a  statu- 
tory or  a  common-law  requisite,  or  whether 
the  parties  failed  to  make  the  instniment  in 
the  form  they  intended,  or  misapprehended 
its  legal  effect.  Beardsley  v.  Knight,  10  Vt. 
185,  33  Ahi.  Dec.  193. 

If,  notwithstanding  a  mistake  in  an  in- 
strument, however,  the  intent  remains  clear, 
the  mistake  will  be  disregarded,  even  at 
law;  and  there  is  no  occasion  to  seek  a  cor- 
rection of  the  instrument  by  the  aid  of 
equitable  principles.  Criss  ▼.  English,  26 
Md.  553. 

And  a  mistake  of  law  with  reference  to  a 
contract  for  the  purchase  of  real  estate, 
against  which  relief  will  be  granted  by 
equity,  must  be  gross  and  palpable,  and  such 
as  would  warrant  the  belief  that  undue  ad- 
vantage was  taken  of  the  party,  owing 
either  to  his  imbecility  of  mind,  or  the  ex- 
ercise of  some  improper  influence  over  him 
by  the  party  with  whom  he  deals,  or  by 
some  other  person  with  his  knowled;re,  con- 
sent, or  procurement.  Dill  v.  Shahan,  25 
Ala.  694,  60  Am.  Dec.  540. 

So,  where  the  execution  of  a  deed  is  com- 
plete, a  court  of  equity  will  not  grant  relief 
unless  on  consideration  of  a  fair,  just,  and 
valid  agreement,  in  pursuance  whereof  the 
deed  was  intended  to  be  executed.  Somer- 
ville V.  Trueman,  supra. 

And  the  mistake  which  equity  will  re- 
lieve  against,  must  be   something  induced 
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that  the  note  be  declared  to  have  been  pro- 1 
cured  by  fraud,  and  to  be  null  and  void, 
and  that  he  recover  of  the  plaintiff  $158, 
freight  paid  for  its  use,  and  the  commission 
earned  by  him,  and  lost  without  fault  on  his 
part 

Objection  was  made  to  this  amendment, 
and  the  presiding  judge  passed  an  order 
declaring  that  the  plea  alleging  fraud  was 
res  judicata^  having  been  passed  upon  at  a 
former  term  of  the  court,  on  a  demurrer 
to  the  pleas  in  the  case;  and  that  the  alle- 
gations in  reference  to  accident  and  mis- 
takes were  not  sufficient  in  law  to  consti- 
tute any  valid  defense  against  the  note 
sued  on.  A  verdict  was  directed  for  the 
plaintiff,  and  the  defendant  excepted. 


Messrs.  G.  A.  Meritt  and  Samuel  H. 
Sibley  for  plaintiff  in  error. 

Messrs.  Joseph  B.  Park  and  Noel  P. 
Park  for  defendant  in  error. 

liumpkin,  J.,  delivered  the  opinion  of 
the  court: 

1,  2.  "If,  upon  demurrer,  the  court  has 
decided  upon  the  merits  of  the  caus^,  the 
judgment  may  be  pleaded  in  bar  of  another 
suit  for  the  same  cause.''  Civil  Code  181)5, 
§  3744.  "If,  in  rendering  its  judgment 
upon  a  demurrer  to  a  petition,  the  court 
does  not  decide  upon  the  merits  of  the  case, 
a  judgment  sustaining  the  demurrer  and 
dismissing  the  action  is  not  a  bar  to  an- 
other proceeding  for  the  same  cause."  Pap- 
worth  V.  Fitzgerald,  111  Ga.  54,  36  6.  £. 


by  ignorance,  misapprehension  or  misunder- 
standing of  the  truth,  but  without  negli- 
gence, and  resulting  in  injury  to  him  who 
sets  it  up.    Lott  v.  Kaiser,  61  Tex.  665. 

Xor  will  a  court  of  equity  interfere  by 
way  of  reformation  of  a  contract,  where 
the  instrument  is  such  as  the  parties  them- 
5*1  vos  designed  it  to  be.  Showman  v.  Miller, 
6  Md.  479;  McElderry  v.  Shipley,  2  l^Id.  25, 
56  Am.  Dec.  703;  Robertson  v.  Walker,  51 
Ala.  484;  Kelly  v.  Turner,  74  Ala.  513; 
Dunham  v.  New  Britain,  65  Conn.  378,  11 
All.  354;  Hackemack  v.  Wiebrock,  172  111. 
98,  49  N.  £.  984;  Nelson  v.  Davis,  40  Ind. 
366:  Armstrong  v.  Short,  95  Ind.  326;  San- 
lord  V.  Nyman,  23  Mich.  326;  Bradford  v. 
Bradford,  54  N.  H.  463;  Beers  v.  Hendrick- 
Hon,  6  Robt.  53;  Mills  y.  Kampfe,  135  App. 
Div.  748,  119  N.  Y.  Supp.  903;  Fehlberg  v. 
Cosine,  16  R.  I.  162,  13  Atl.  110;  Fletcher 
V.  Jackson,  23  Vt.  581,  56  Am.  Dec.  98; 
Langley  v.  Brown,  2  Atk.  195. 

Or  where  it  appears  to  conform  to  the 
a^eement  upon  which  it  is  based.  Rowe  v. 
Horton,  65  Tex.  89. 

There  being  no  charge  of  fraud.  Fehlberg 
T.  Cosine,  supra. 

In  such  case  the  mistake  is  a  mistake  of 
law  as  to  the  legal  effect  of  the  terms  of 
the  instrument,  and  for  such  a  mistake,  ex- 
cept in  peculiar  cases,  no  relief  can  be  grant- 
ed.   Nelson  t.  Davis,  supra. 

If  the  parties  voluntarily  chose  to  express 
themselves  in  the  language  of  the  contract, 
they  must  be  bound  by  it.  Showman  v. 
Miller,  6  Md.  479;  William  Cramp  &  Sons 
Ship  &  Engine  Bldg.  Co.  v.  Sloan,  21  Fed. 
561. 

And  the  intention  of  the  parties  to  make 
the  instrument  conform  to  the  original 
agreement  must  have  continued  in  the  minds 
of  the  parties  concurrently,  down  to  the 
time  of  the  execution  of  the  instrument. 
Keedy  v.  Nally,  63  Md.  311;  Nebraska  Loan 
&  T.  Co.  V.  Ignowski,  54  Neb.  398,  74  N.  W. 
862;  Bradford  v.  Bradford,  54  N.  H.  463. 

A  mistake  in  the  execution  of  a  writing 
will  not  be  corrected  in  equity  unless  it  ap- 
pears that  the  writing  did  not  contain  the 
intention  of  the  parties  thereto  at  the  time 
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it  was  made.  Jarrell  v.  Jarrell,  27  W.  Va. 
743;  Turner  v.  Kelly,  70  Ala.  85. 
-  And  when  a  writing  embodies  the  contract 
actually  made  between  the  parties,  the  fact 
that  they  acted  under  a  mistake  of  law, 
equity,  or  fact  does  not  authorize  a  reforma- 
tion of  the  contract.  Delaware  Ins.  Co.  v. 
Hill  (Tex.  Civ.  App.)  127  S.  W.  283;  Doug- 
las v.  Grant,  12  111.  App.  273. 

And  a  note  signed  by  a  guardian  binds 
him  personally,  and  where  its  terms  are  such 
as  the  parties  intended  to  use,  parol  evidence 
showing  an  understanding  that  it  was  to 
bind  his  ward  only  is  inadmissible.  Andrus 
y.  Blazzard,  23  Utah,  233,  54  L.RJ^.  354,  63 
Pac.  888. 

So,  where  the  parties  to  a  contract  con- 
templated certain  things  during  the  first 
negotiation,  the  written  contract,  made  later 
on,  cannot  be  reformed  to  express  such  ne- 
gotiations, where  it  never  got  beyond  nego- 
tiation, and  never  ripened  into  a  mutual 
agreement.  Marshall  v.  Westrope,  98  Iowa, 
324,  67  N.  W.  257. 

Nor  will  chancery  add  to  a  contract  a 
term  or  stipulation  unless  it  is  shown  that 
the  parties  intended  it  should  be  inserted. 
Ouilmartin  v.  Urquahart,  82  Ala.  570,  1  So. 
897;  Clark  v.  Hart,  57  Ala.  390. 

And  there  can  be  no  reformation  of  an 
agreement  where  the  only  agreemeht  was  the 
one  signed  by  the  parties,  since,  if  that  fails 
to  express  the  intention  of  the  parties, 
there  never  was  a  contract  entered  into, 
and  hence  nothing  to  reform  or  to  reform 
to.  Marshall  v.  Westrope,  98  Iowa,  324,  67 
N.  W.  257;  St.  Anthony  Falls  Water-Power 
Co.  V.  Merriman,  35  Minn.  42,  27  N.  W.  199. 

And  when  parties  instruct  a  draftsman 
to  prepare  a  <]uitclaim  deed  for  their  execu- 
tion, and  he  draws  a  deed  containing  lan- 
guage which  amounts  in  law  to  a  covenant 
of  title  in  fee,  and  they  sign  the  deed,  know- 
ing that  such  language  is  in  it,  they  will  be 
held  to  have  been  mistaken  in  the  logal  ef- 
fect of  the  language  used,  and  of  the  legal 
consequences  of  retaining  such  language 
in  the  deed.  Purvines  v.  Harrison,  151  111. 
219,  37  N.  E.  705. 

So,  the  fact  that  the  parties  to  a  contract 
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311.  This  ruling  was  made  in  regard  to  tlie 
plaintiff's  petition,  but  the  same  principle 
I  would  govern  in  regard  to  a  judgment 
upon  a  demurrer  to  a  plea.  If  tlie  judg- 
ment determines  that  the  defense  set  up  by 
the  plea  is  not  good  in  law,  this  is  an  ad- 
judication on  the  merits;  and  if  substan- 
tially the  same  plea  is  offered  again,  it  is 
res  judicata.  But  if  a  plea  is  dismissed, 
not  for  lack  of  merit  in  the  defense,  but 
merely  because  the  allegations  are  too  gen- 
eral and  wanting  in  specification,  this  is 
not  an  adjudication  on  the  merits;  and  if 
a  plea  fully  and  distinctly  alleging  a  good 
defense  is  offered,  the  matter  is  not  res  ju- 
dicata. The  difference  between  the  result 
of  a  ruling  on  a  declaration  and  a  ruling 
on  a  plea  is  that,  if  a  declaration  is  once 


dismissed  for  any  cause,  the  ease  is  out  of 
court,  and  there  is  nothing  to  amend  by; 
but  the  striking  of  one  of  several  pleas  doei 
not  take  the  case  out  of  court,  and  there 
is  still  an  opportunity  for  amendment,  sab- 
ject  to  the  restrictions  prescribed  by  law  in 
that  regard,  and  the  power  of  the  court  to 
impose  terras,  in  proper  cases.  Civil  Code 
1805,  §§  5097,  5057,  5068,  5101.  An  exami- 
nation of  the  statement  of  facts  preceding 
this  opinion  will  show  that  the  original  al- 
legation of  fraud  was  stricken  because  it 
was  not  set  forth  "as  required  by  law^ 
(which  we  understand  to  mean,  without  suf- 
ficient specification),  and  that  the  amend- 
ment offered  was  very  different.  Wlietber 
this  amendment  amounted  to  a  good  plet 
of  fraud,  or  not,  we  express  no  opinion.  The 


omitted  certain  provisions  from  it  on  the 
supposition  that  it  was  not  necessary  to  put 
them  in  negatives  any  idea  of  accidental 
omission,  and  presents  a  case  against  which 
chancery  will  not  relieve.  Clark  v.  Hart, 
supra;  Rector  v.  Collins,  46  Ark.  167,  55  Am. 
Rep.  571;  Shafer  v.  Davis,  13  111.  395;  Meade 
V.  Norfolk  &  W.  R.  Co.  89  Va.  296,  15  S.  E. 
497. 

And  chancery  will  nut  reform  a  written 
contract  by  the  insertion  of  a  stipulation 
which  was  designedly  omitted  from  the  writ- 
ing, performance  thereof  being  trusted  to 
the  honor  or  promise  of  the  other  party  to 
the  contract.  sBetts  v.  Gunn,  31  Ala.  219; 
Ligon  v.  Rogers,  12  Ga.  281;  Brintnall  v. 
Uriggs,  87  Iowa,  638,  54  N.  W.  531;  Andrew 
V.  Spurr,  8  Allen,  412;  Glass  v.  Hulbert,  102 
Mass.  24,  3  Am.  Rep.  418;  Henderson  v. 
Stokes,  42  N.  J.  Eq.  586,  8  Atl.  718;  Roberts 
v.  Elmore,  3  Ohio  Dec.  Reprint,  208;  Shen- 
andoah Valley  R.  Co.  v.  Dunlop,  86  Va.  246, 
10  S.  E.  239;  Rraun  v.  Wisconsin  Rendering 
Co.  92  Wis.  245,  66  N.  W.  196. 

And  when  a  petition  in  equity  seeks  by 
parol  evidence  to  reform  a  written  contract 
by  supplying  a  verbal  stipulation  omitted  by 
agreement,  without  fraud,  at  the  time  of 
executing  such  contract,  such  verbal  stipula- 
tion being  contradictory  to  the  written  con- 
tract, the  insufficiency  of  the  petition  may 
be  alleged  by  demurrer  without  answer. 
Roberts  v.  Elmore,  supra. 

Nor  does  the  law  require  that  the  parties 
to  a  contract  shall  stand  upon  the  same  foot- 
ing as  to  knowledge  or  information;  when 
one  has  full  and  equal  opportunity  with  the 
other  to  ascertain  the  facts,  and  no  fraud 
appears,  he  must  abide  by  the  contract,  al- 
though he  ignorantly  or  negligently  makes 
a  bad  bargain;  each  is  entitled  to  the  benefit 
of  his  own  sagacity.  Stettheimer  v.  Killip, 
75  N.  Y.  282;  McShane  v.  Hazlehurst,  50 
Md.  107. 

And  a  written  instrument  cannot  be  set 
aside  for  mistake  if  it  was  read  over  to 
the  party  attacking  it,  before  execution,  and 
no  provision  was  omitted  which  he  supposed 
to  be  inserted,  though  he  failed  to  think  of 
Bome  contingency  concerning  which,  had  he 
<honght  of  it,  some  provision  would  have 
28  L.R.A.(N.S.) 


been  made  which  is  not  contained  in  such 
deed.  Taylor  v.  Buttrick,  165  Mas:^  547, 
52  Am.  St.  Rep.  530,  43  N.  £.  507;  Powe  t. 
Culver,  81  Conn.  49,  69  Atl.  1050;  Wise  t. 
Brooks,  69  Miss.  891,  13  So.  836;  Wliitte 
more  v.  Farrington,  76  N.  Y.  ^52. 

The  real  question  is.  What  did  the  parties 
intend  at  the  time,  uninformed  as  tbey 
were?  Wise  v.  Brooks,  supra;  First  Nat. 
Bank  v.  Gough,  61  Ind.  147. 

And  where  one  who,  under  a  verbal  agree- 
ment for  the  conveyance  of  lands,  is  entitled 
to  insist  upon  a  good  title  and  a  deed  with 
covenants,  pays  the  consideration,  and  is 
tendered  a  deed  without  covenants,  which  be, 
after  demand  and  refusal  of  a  deed  con- 
forming to  the  agreement,  accepts,  believ- 
*ing  the  title  to  be  clear,  and  goes  into  pos- 
session, and  continues  to  occupy  and  improve 
the  premises,  and  an  encumbrance  unkDOwn 
at  the  time  to  either  party  is  thereafter 
discovered,  in  the  absence  of  fraud,  no  l^al 
liability  rests  upon  the  grantor,  and  the 
grantee  is  entitled  to  no  equitable  relief, 
and  the  acceptance  of  the  deed  cannot  be 
set  aside  on  the  ground  of  mistake.  Whit- 
temore  v.  Farrin^on,  76  N.  Y.  452. 

And  a  party  contracting  in  wntin{r  to 
sell  a  lot  of  land,  and  to  convey  and  releaH' 
the  same  to  the  vendee  upon  a  good  and 
suflficient  deed,  binds  himself  to  give  a  good 
title  to  such  land;  and  when  he  has  given 
such  a  deed  in  pursuance  of  the  agreement, 
he  cannot  complain  that  its  covenants  pro- 
tect the  vendee  from  certain  liens  which  it 
was  verbally  understood  he  should  be  liable 
for,  and  the  contract  will  not  be  reformed, 
where  no  fraud  or  miitual  mistake  is  shown. 
Story  V.  Conger,  36  N.  Y.  673,  93  Am.  Dec. 
546. 

Nor  will  a  deed  in  which  the  grantee  as- 
sumes to  pay  a  specific  mortgage  be  re- 
formed on  the  ground  of  mutual  mistake, 
so  as  to  provide  for  the  assumption  of  a 
second  mortga.i:;e,  the  existence  of  which  was 
unknown  to  the  grantee,  and  forgotten  by 
the  grantor  at  the  time  the  deed  was  made. 
Moore  v.  Graves,  97  Iowa,  4,  65  N.  W.  lOOS. 

And  a  written  instrument  executed  by 
parties  between  whom  there  is  no  special 
relation  of  trust  or  confidence  will  not  be 
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judge,  in  passing  on  its  merits,  might  hold 
it  to  be  a  good  plea,  or  he  might  hold  that 
it  made  one  of  those  not  infrequent  case^ 
where  the  parties  say  one  thing  orally  and 
another  in  the  written  contract,  and  fail 
to  show  any  sufficient  reason  why  they 
fligned  it  as  written.  A  man  cannot  talk 
one  way  as  to  a  contract,  deliberately  and 
knowingly  sign  it  in  writing  another  way, 
and  expect  the  courts  to  relieve  him  of  the 
results  of  his  folly.  As  to  this  plea  we  say 
nothing,  as  the  trial  judge  has  not  passed 
on  the  point.  What  we  hold  is  that  the 
matter  was  not  rea  fudioata  by  reason  of 
the  decision  on  the  demurrer. 

3.  The  presiding  judge  held  that  the  al- 
legation in  reference  to  accident  and  mis- 
take constituted  no  valid  defense.     In  this 


we  are  unable  to  agree  with  him.  "Mere 
ignorance  of  the  law  on  the  part  of  the 
party  himself,  where  the  facts  are  all 
known,  and  there  is  no  misplaced  confidence, 
and  no  artifice  or  deception  or  fraudulent 
practice  is  used  by  the  other  party,  either 
to  induce  the  mistake  of  law  or  to  prevent 
its  correction,  will  not  authorize  the  inter- 
vention of  equity."  Civil  Code  1805,  § 
3978.  But  '*an  honest  mistake  of  the  law 
as  to  the  effect  of  an  instrument,  on  the 
part  of  both  contracting  parties,  when  such 
mistake  operates  as  a  gross  injustice  to 
one,  and  gives  an  unconscientious  advantage 
to  the  other,  may  be  relieved  in  equity/' 
Civil  Code  1895,  §  3979.  The  distinction 
between  ignorance  of  what  the  law  is,  and 
mutual  mistake  as  to  the  effect  of  an  in- 


reformed  so  as  to  omit  a  particular  clause, 
on  the  ground  that  the  same  was  inserted 
through  the  mutual  mistake  of  the  parties, 
when  the  party  against  whom  the  reforma- 
tion is  sought  knew  of  the  insertion  of  the 
clause  at  the  time  of  the  execution,  and  the 
party  seeking  the  reformation  might  have 
known  such  fact,  had  he  read  the  instru- 
ment. Metropolitan  Loan  Assn.  ▼.  Esche, 
75  Cal.  513,  17  Pac.  675. 

So,  to  reform  an  instrument  for  mistake, 
it  must  appear  by  clear  and  satisfactory  evi- 
dence that  the  mistake  related  to  a  matter 
essential  and  material.  Mills  v.  Kampfe, 
135  App.  Div.  748,  119  N.  Y.  Supp.  903; 
Bums  V.  Caskey,  100  Mich.  94,  58  N.  W. 
642;  Daggett  V.  Ayer,  65  N.  H.  82,  18  Atl. 
169;  Deaw  v.  Carr,  3  N.  J.  Eq.  513. 

And  it  must  be  shown  that  the  party 
seeking  the  reformation  would  be  prejudiced 
by  a  failure  to  reform.  Conaway  v.  Gore, 
24  Kan.  389. 

A  party  who  seeks  the  annulment  of  his 
contract  on  the  ground  -of  error  must  es- 
tablish error  as  to  the  nature  of  the  con- 
tract, or  as  to  the  substance  of  tlio  object 
of  the  contract,  or  as  to  the  substantial 
qualities  of  such  contract.  Prescott  v. 
Cooper,  37  La.  Ann.  553. 

Nor  will  a  contract  be  reformed  which 
must  be  construed  and  carried  into  effect 
before  reformation  exactly  as  it  would  be 
sfter  it  had  been  reformed.  Rue  v.  Meirs, 
43  N.  J.  Eq.  377,  2  Atl.  369;  Grauel  v.  Soel- 
ler,  52  Hun,  375,  5  N.  Y.  Supp.  254;  Brit- 
ish &  American  Mortg.  Co.  v.  Long,  113 
N.  C.123, 18  S.  E.  165. 

And  if  omitting  to  name  the  grantor  in 
the  premises  of  a  deed  be  a  mere  clerical 
error,  not  affecting  the  title,  the  aid  of 
the  chancellor  is  not  needed  to  correct  it. 
Carr  v.  Williams,  10  Ohio,  305,  36  Am. 
Dec.  87. 

Nor  will  equity  relieve  against  a  mistake 
in  a  written  instrument  unless  the  mistake 
is  perfectly  di<itinct  from  the  sense  of  the 
instrument  Jarrell  v.  Jarrell,  27  W.  Va. 
743. 

So,  to  justify  the  reformation  of  a  writ- 
es L.E.A.(N.S.) 


ten  instrument,  the  complainant  is  bound 
to  establish  the  mutual  agreement  of  all 
parties  to  the  instrument  to  the  precise 
contract  alleged  to  have  been  in  fact  the 
original  agreement,  and  that  the  written 
instrument  failed  to  express  the  common 
agreement  because  of  accident  or  of  mutual 
mistake  of  all  the  parties,  or  by  mistake 
on  one  side,  induced  by  fraud  on  the  other. 
Simpkins  v.  Taylor,  81  Hun,  467,  31  N.  Y. 
Supp.  169;  Whittemore  v.  Farrington,  76 
N.  Y.  452;  Gaffney  Mercantile  Co.  v.  Hop- 
kins, 21  Mont.  13,  52  Tnc.  561;  Guiiter  v. 
Thomas,  36  N.  C.   (1  Ired.  Eq.)   199. 

And  this  is  so,  although  the  court  may 
believe  that  the  complainant  has  been  hard- 
ly dealt  with.     Gunter   v.   Thomas,  supra. 

To  entitle  a  party  to  a  decree  M  a  court 
of  equity,  reforming  a  written  instrument, 
he  must  show  a  plain  mistake,  clearly  made 
out  by  satisfactory  proofs.  Berringer  v. 
Schaefer,  52  How.  Pr.  69;  Mead  v.  West- 
chester F.  Ins.  Co.  64  N.  Y.  453;  Stett- 
heimer  v.  Killip,  75  N.  Y.  282;  Turner  v. 
Kelly,  70  Ala.  85;  Smith  v.  Watson,  88 
Iowa,  73,  55  N.  W.  68;  Young  v.  Coleman, 
43  Mo.  179;  Zentmyer  v.  Mittower,  5  Pa. 
403;  Kinney  v.  Consolidated  Virginia  Min. 
Co.  4  Sawy.  382,  Fed.  Cas.  No.  7,827. 

It  must  be  made  clearly  to  appear  that 
something  has  been  inserted  contrary  to  the 
intention  and  agreement  of  the  parties, 
or  that  something  has  been  omitted  which 
it  was  intended  should  be  inserted.  Barnes 
V.  Bartlett,  47  Ind.  98;  Heavenridge  v. 
Mondy,  49  Ind.  434;  Breja  v.  Pryne,  94 
Iowa,  755,  64  N.  W.  669. 

And  it  must  be  shown  that  the  intention 
and  agreement  of  both  parties  to  the  con- 
tract were,  by  mistake,  misrepresented  by 
the  terms  thereof.  Nelson  v.  Davis,  40  Ind. 
366;  Mead  v.  Westchester  F.  Ins.  Cx).  64 
N.  Y.  453;  Seward  v.  Spurgeon,  9  Wash. 
74,  37  Pac.  303. 

And  where  no  fraud  or  inequitable  con* 
duct  is  proved,  and  no  mistake,  mutual  4)r 
otherwise,  appears,  no  case  is  made  out  for 
the  reformation  or  rescission  of  a  contract. 
Husted  V.  Van  Ness,  1  App.  Div,  120,  36  N. 
Y.    Supp.    1043;    Miller    t.    Carpenter,    68 
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strument,  may  not  always  appear  to  be 
very  clearly  defined;  but  it  is  well  settled 
that  there  is  a  distinction.  Culbreath  v. 
Culbreath,  7  Ga.  64,  60  Am.  Dec.  375; 
Adair  v.  McDonald,  42  Ga.  606;  Ham  v. 
Parkerson,  68  Ga.  830.  It  was  alleged  in 
the  proposed  amendment  that  facts  existed 
which  would  have  authorized  the  defendant 
to  plead  failure  of  consideration  to  the  orig- 
inal note;  that,  under  the  statement  of  the 
agent  of  the  plaintiffs,  a  new  note  was  given, 
the  result  of  which  would  be  to  destroy  that 
plea  (Lunsford  v.  Malsby,  101  Ga.  39,  28  S. 
E.  496) ;  that  this  was  only  intended  for  a 
security  until  the  settlement  agreed  on 
should  be  consummated;  that  the  agent,  for 
the  purpose  of  giving  him  "a  showing"  for 
his  protection,  wrote,   signed  in  the  name 


of  the  plaintiff,  by  himself  as  agent,  and 
delivered  to  defendant^  a  paper  which  read: 
"1  agree  to  receipt  J.  G.  Dolvin  for  note 
given  me  to-day,  April  11,  1901,  for  $934.18, 
note  due  January  1st,  1902;"  tliat  this  was 
intended  ^by  both  parties  to  signify  an 
agreement  on  the  part  of  the  plaintiff  to 
receipt  for  and  cancel  the  obligation  repre- 
sented by  the  new  note,  upon  compliance 
with  tlie  agreement  to  deliver  up  the  un- 
sold harrows  and  account  for  those  sold; 
that  it  was  drawn  by  the  agent  and  accept- 
ed by  the  defendant,  'who  was  unlearned  in 
the  law ;  and  that  the  use  of  inapt  words  to 
accomplish  that  result,  and  the  fact  that 
the  paper  may  not  have  had  that  effect, 
was  due  to  a  mutual  mistake.  It  was  al- 
leged that  there  was  a  mutual  mistake  as  to 


App.  Div.  346,  74  N.  Y.  Supp.  231;  Comer  v. 
Himes,  49  Ind.  482;  White  v.  Port  Huron 
&  M.  R.  Co.  13  Mich.  356. 
^And  a  bill  filed  to  correct  a  mistake  in  a 
written  instrument  and  to  reform  the  con- 
tract should  aver  expressly  that  the  in- 
strument, as  it  is,  differs  from  the  inten- 
tion of  the  parties,  and  state  particularly 
wherein  it  differs.  Wall  v.  Arrington,  13 
Ga.  88;  Coles  v.  Bowne,  10  Paige,  526;  Elec- 
tric Goods  Mfg.  Co.  V.  Koltonski,  171  Fed. 
550. 

Nor  will  the  court  revoke  a  conveyance 
and  devest  an  estate  if  there  was  no  mis- 
take, but  only  an  instrument  not  so  care- 
fully drawn  as  it  might  have  been.  Lee 
V.  Frick,  2  W.  N.  C.   11. 

And  a  bond  will  not  be  reformed  mere- 
ly because  it  has  become  less  effectual  than 
it  was  expected  to  prove,  where  it  was 
drawn  precisely  as  the  parties  wanted  it, 
and  for  many  years  had  completely  an- 
swered its  purpose.  Middletown  v.  New- 
port Hospital,  16  R.  I.  319,  1  L.R.A.  191,  15 
Atl.  800. 

And  the  death  of  one  of  the  parties  to 
an  agreement,  and  the  consequent  insuffi- 
ciency of  a  security  selected  by  them,  in- 
tended to  be  valid  and  complete,  but  which 
was  not  so,  will  not  give  the  right  to  equity 
to  interfere.  Hunt  v.  Rhodes,  1  Pet.  1,  7 
L.  ed.  27. 

Nor  will  relief  be  granted  in  equity  with 
reference  to  a  contract  where  no  word  was 
inserted  in  it  nor  omitted  from  it  not  in- 
tentionally inserted  or  omitted,  but  there 
had  been  a  miscarriage  in  an  attempt  to 
limit  personal  liability,  and  it  cannot  be 
ascertained  exactly  what  the  precise,  inten- 
tions of  the  parties  were.  Dennis  v.  Den- 
nis, 4  Rich.  Eq.  307. 

And  where  no  fraud  or  mistake  is  charged, 
and  an  error  of  judgment  occurred,  by  which 
the  chances  that  certain  things  would  hap- 
pen were  overrated,  this  does  not  consti- 
tute a  ground  for  the  interference  of  a 
court  of  equity.  Bispham  v.  Price,  15  How. 
162,  14  L.  ed.  644. 

But  there  is  no  absolute  requirement  as 
to  what  an  instrument  must  contain  to  be 
susceptible  of  reformation.  It  is  not  re- 
2^  L.ii.A.(N.S.) 


quired  to  be  certain  and  complete  in  anj 
respect;  it  is  only  necessary  that  there  \k 
an  honest  attempt  to  reduce  the  cooiract 
to  writing.  House  v.  McMuUen,  9  Cal.  App. 
664,  100  Pac.  344. 

Under  the  Massachusetts  statute  of  1S56, 
chap.  38,  a  court  of  equity  has  jurisdiction 
to  reform  a  deed  made  before  its  passage. 
Canedy  v.  Marcy,  13  Gray,  373. 

b.  Rule  that  ignorance  or  mistake  of 
law  does  not  excuse, 

^    1.  General  statement  of. 

The  rule  has  been  strongly  asserted  that 
equity  will  not  relieve  from  an  act  done 
under  mistake  of  law.  Unmixed  with  mat- 
ters of  fact,  unless  there  is  some  additional 
ground  for  equitable  relief.  McIJaiiiels  v. 
Bank  of  Rutland,  29  Vt.  230.  70  Am.  1^. 
406;  Mellish  v.  Robertson,  25  Vt.  603;  Had- 
en  v.  Ware,  15  Ala.  149;  Clark  v.  Hart.  57 
Ala.  390;  Steinfeld  v.  Zeckendorf,  10  AriL 
221,  86  Pac.  7;  Dinwiddie  v.  Self,  145  111. 
290,  33  N.  E.  892;  Bonney  t.  Stoughttm, 
122  111.  536,  )3  N.  E.  833;  Oswald  v. 
Sproehnle,  16  111.  App.  368;  Goltra  v.  Sm 
asack,  53  111.  456:  Ruffner  v.  Md^oonel,  17 
IIL  212,  63  Am.  Dec.  362;  Shafer  v.  Davis, 
13  111.  395;  Oiler  v.  Card,  23  Ind.  212;  Al- 
ien V.  Anderson,  44  Ind.  395;  Ptewoa  t. 
Armstrong,  1  Iow%  282,  6^ -Am.  Dec.  440; 
Casady  v.  Woodbury  County,  13  Iowa,  113; 
Stover  V.  Poolf,  67  Me.  217;  Carpenter  v. 
Jones,  44  Md.  625;  Gist  v.  Drakelv,  2  GHt, 
830,  41  Am.  Dec.  426;  Sparks  v.  Pittman, 
51  Miss.  511;  Price  v.  Estill,  87  Mo.  378; 
St.  Louis  v.  Priest,  88  Mo.  6)2;  Kleimann 
v.  Gieselmann,  114  Mo.  437,  35  Am.  St.  Rep. 
761,  21  S.  W.  796;  Hayes  v.  Stiger,  29  N. 
J.  Eq.  196;  Champlin  v.  Laytin,  18  Wend. 
407,  31  Am.  Dec.  382;  Mowatt  v.  WrigliM 
Wend.  365,  19  Am.  Dec.  508 r  T«rry  ▼. 
Moore,  12  Misc.  641,  67  K.  Y.  S.  R,  499. 
33  X.  V.  Supp.  846;  Kent  v.  Manchester,  29 
Barb.  595;  Dupre  v.  Thompson,  4  Barb,  279; 
Lyon  V.  Richmond,  2  Johns.  Ch.  51;  More- 
head  Bkg.  Co.  V.  Morehead,  124  N.  C.  622, 
32  S.  E.  967,  aflfirming  on  motion  for  re- 
hearing 122  N.  C.  S18,  30  S.  E.  331;  Gross 
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the  effect  of  this  instrument,  or,  if  not,  that 
then  there  was  a  deliberata  trick  of  the 
Agent,  to  destroy  the  defendant's  legal  de- 
fense to  the  first  note,  and  give  him  a  mean- 
ingless paper  under  the  guise  of  a  protec- 
tion against  the  last  note.  It  h^s  heen  held 
that  this  paper  was  not  ambiguous,  and 
«ouId  not  be  explained  by  parol.  American 
Harrow  Co.  v.  Dolvin,  119  Ga.  186,  45  S.  E. 
^83.  But  we  can  well  understand  how  there 
might  have  been  a  mutual  mistake  in  regard 
to  its  effect.  To  receive  a  note,  and  at  the 
same  time  give  not  an  actual  receipt  for  it, 
but  an  agreement  to  receipt  for  it,  is  un- 
usual. What  the  parties  may  have  meant, 
we  do  not  say;  but  the  plea  of  mutual  mis- 
take as  to  its  effect  was  sufficient  to  with- 
stand the  objection  urged  against  it  in  its 

V.  Leber,  47  Pa.  520;  Good  v.  Herr,  7  Watts 
A  S.  253.  42  Am.  Dec.  236;  Norman^  v. 
Norman.  26  S.  C.  41,  11  S.  E.  1096;  Tallay 
'▼.  Courtney,  1  Hcisk.  715:  FarnsworlU  v, 
Din«more,  2  Swan.  .?S:  Lott  v.  Kaiser,  61 
Tex.  665;  Emer?<on  v.  Navarro,  31  T«x.  334, 
^AmrPec.  534;  Scott  v.  Slaughter,  35  Tex. 
Civ.  App.  524,  80  S.  W.  643;  Deseret  Nat. 
Bank  v.  Dinwoodev,  17  Utah,  43,  53  Pac. 
215;  Proctor  v.  Thrall,  22  Vt.  262:  Brown 
V.  Arm^atead,  6  Rand.  (V'a.)  F*^** :  Mackin- 
tosh V.  Renion,  3  Wash.  Terr.  431,  W  Pac. 
144;  Tolley  v.  Poteet,  62  W.  Va.  231,  57 
S.  E.  811 ;  Beard  v.  Beard,  25  W.  Va.  486, 
62  Am.  Rep.  219;  lltirnar  v.  Price,  17  W. 
¥a:-528;  Rochester  v.  Alfred  Bank,  13  Wis. 
433,  80  Am.  Dec.  746;  Bank  of  United 
States  V.  Daniel,  12  Pet.  32,  9  L.  ed.  989; 
SimA  V.  Lvie,  4  Wash.  C.  C.  301,  Fed:  Cns. 
No.  14,891 ;  Sims  v.  LyU,  4  Wash.  C.  C.  320, 
Fed.  Ca.^.  No.  12,S!)2;  Allen  v.  (Jalloway,  30 
Fed.  466;  Taylor  v.  Holmes,'  14  Fed.  498, 
affirmed  in  127  U.  S.  489,  32  X.  ed.  179,  8 
Sup.  a.  Rep.  1192;  Re  Dunham.  9  Phila. 
471,  Fedr-€ire.  No.  4,146;  Midlrnd  0.  W.  R. 
Co.  V.  Johnson,  6  H.  L.  Cas.  798;  Bilbie  v. 
Lumley,  2  East,  469;  Cockcrell  v.  Cholmeley, 
1  Ru88.  A  M.  418;  Stewart  v.  Kennedy,  L. 
R.  15  App.  Cas.  108. 

And  that  a  mere  mistake  of  law,  without 
other  circumstances,  constitutes  no  ground 
for  the  reformation  of  written  contracts. 
Snell  V.  Atlantic  F.  &  M.  Ins.  Co.  98  U.  S. 
So,  25  L.  ed.  52;  Griswold  v.  Hazard,  141 
C.  S.  260,  35  L.  ed.  678,  11  Sup.  a.  Rep. 
^72,  999;  Hunt  v.  Rhodes,  1  Pet.  1,  7  L.  ed. 
27;  Stephenson  ▼.  Atlas  Coal  Co.  147  Ala. 
432,  41  So.  301;  W^inf:«'rmute  v.  Snvder,  3 
N.  J.  F/j.  489:  Sparks  v.  White,  7  Humph. 
86;  Desseret  Nat.  Bank  v.  Dinwoodey,  su- 
pra. 

Except  in  a  few  cases  of  peculiar  char- 
acter.   Hunt  v.  Rhodes,  supra. 

Under  this  rule,  courts  of  equity  do  not 
correct  mistakes  in  law  unless  other  equi- 
table elements  occur,  such  as  surprise,  undue 
influence,  bad  faith,  fraud,  imposition,  and 
the  like.  Sandlin  v.  Ward,  94  N.  C.  4pO; 
Morehead  Bkg.  Co.  v.  Morehead,  supra; 
Juzan  V.  Toulmin,  9  Ala.  662,  44  Am.  Dec. 
448;  Williams  v.  Rhodes,  SI  111.  571:  Oiler 
28  L.RA.(N.S,) 


entirety,  in  the  nature  of  a  general  demur- 
rer. In  so  far  as  tlie  plea  sought  to  'allege 
that  the  original  contract  and  note  were  not 
what  they  plainly  purported  to  be,  it  was 
insufficient.  Nor  was  it  a  sufficient  plea  as 
to  other  instruments  beside  the  particular 
one  pleaded,  and  as  to  which  a  mutual  mis- 
take of  law  was  alleged.  A  mere  general 
reference  to  ''other  blank  forms"  required 
to  be  signed  is  no  proper  plea  of  mutual 
mistake  as  to  such  instruments  as  may  have 
thus  been  signed.  Ko  objection,  however, 
appears  to  have  been  raised,  or  ruling  made, 
as  to  any  special  part  of  the  plea,  but  only 
to  the  whole.  Let  it  be  borne  in  mind  also 
that  for  a  plea  of  mutual  mistake  of  law  to 
prove  a  successful  defense,  the  mistake  must 
Imve  been  mutual  as  to  the  effect  of  the  in- 

V.  Card;  Stover  v.  Poole;  Kent  v.  Manches- 
ter; Champlin  v.  Layton;  Terry  v.  Moore; 
Deseret  Nat.  Bank  v.  Dinwoodey;  McDan- 
iels  V.  Bank  of  Rutland;  Brown  v.  Armis- 
Cead;  and  Rochester  v.  Alfred  Bank, — supra. 

Parties  to  contracts  are  assumed  to  know 
the  liabilities  imposed  on  them  by  the  law. 
Gist  V.  Drakely,  supra. 

And  ignorance  of  the  law  will  not  ex- 
cuse, in  a  civil  case,  a  wrong  done  or  a  right 
withheld.  Lawrence  v.  Beaubien,  2  Bail.  L. 
623,  23  Am.  Dec.  155;  Rochester  &  K.  F. 
Land  Co.  v.  Davis,  79  Hun,  69,  29  N.  Y. 
Supp.  1148. 

And  it  does  not  affect  contracts,  or  excuse 
a  party  from  the  legal  conse/tuciKses  of 
particular  acts.  Rankin  v.  Mortimere,  7 
Watts,  372;  Goltra  v.  Sanasack,  supra; 
Dailey  v.  Jessup,  72  Mo.  144. 

And  when  a  party  with  knowledge  of  all 
the  material  facts,  and  without  any  special 
circumstances  giving  rise  to  an  equity  in 
his  behalf,  enters  into  a  transaction  affect- 
ing his  interests,  rights,  and  liabilities,  un- 
der ignorance  or  error  with  respect  to  the 
rules  of  law  controlling  the  case,  courts  will 
not  relieve  him  from  the  consequences  of 
his  mistake.  Dinwiddie  v.  Self,  145  111. 
290,  33  N.  E.  892;  Campbell  v.  Carter,  14 
III.  286. 

Nor  is  ignorance  of  the  law,  and  a  conse- 
quent mistake  as  to  title,  founded  upon 
such  ignorance,  ground  to  rescind  agree- 
ments, or  to  set  aside  the  solemn  acts  of 
the  parties.  Farnsworth  v.  Dinsmore,  su- 
pra; Trigg  v.  Read,  5  Humph.  529,  42  Am. 
Dec.  447. 

Unless  there  be  imposition,  misrepresen- 
tation, undue  influence,  misplaced  confidence, 
or  suspicion.    Trigg  v.  Read,  supra. 

And  the  fact  that,  through  some  error  or 
misconception  on  the  part  of  a  vendee,  his 
written  order  was  for  a  larger  quantity  of 
goods  than  he  wished,  will  not,  in  the  ab- 
sence of  fraud,  justify  a  reformation  of  the 
order,  or  constitute  a  defense  in  an  action 
for  the  purchase  price  of  the  goods.  J.  A. 
Coates  &  Sons  v.  Buck,  93  Wis.  128,  67 
N.  W.  23. 

So,  where  a  conveyance  was  such  as  the 
parties  intended  it  should  be^  and  the  gran- 
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strunient.  Mere  general  statements  of 
omissions  avail  nothing.  "An  allegation  of 
fraud,  any  more  than  an  allegation  of  mis- 
take, can  not  be  used  as  a  mere  cover  to 
bring  in  an  oral  agreement,  cotemporaneous 
with  the  -note,  and  in  variance  with  its 
terms."  Mansfield  v.  Barber,  59  Ga.  854; 
Smith  V.  Brooks,  65  Ga.  35G,  360. 

4.  It  is  a  rule  of  law  that  ratification  in- 
volves knowledge  of  the  facts  on  the  part 
of  the  person  ratifying,  at  the  time  when 
the  ratification  is  made.  But  it  is  also  a 
rule  that  if  an  agent  exceeds  his  authority, 
the  principal  cannot  ratify  in  part  and  re- 
pudiate in  part;  he  must  adopt  either  the 
wliole  or  none.  Civil  Code  ]805,  §  3021; 
Hodnett  v.  Tatum,  9  Ga.  70;  Howard  v. 
Cassels,  105  Ga.  412,  70  Am.  St.  Rep.  44, 


31  S.  E.  662;  McLean  v.  Clark,  47  Ga.  21 
It  was  alleged  in  the  proposed  ameDdmoit 
that  the  agent  had  authority  to  do  what  be 
did;  but  if  not,  that  his  acts  were  ratified; 
that  the  settlement,  the  giving  of  the  new 
note,  and  the  signing  of  the  paper,  were  aU 
parts  of  one  transaction ;  and  that  the  prin- 
cipal could  not  sue  on  the  note  so  secured, 
claim  that  the  defense  to  the  old  note  bid 
been  thereby  waived,  and  thus  retain  tbe 
note,  continue  to  press  the  suit,  and  adopt 
the  settlement  by  which  it  was  obtained 
only  so  far  as  was  favorable  to  him,  and 
I  eject  the  balance.  If  the  agent  in  fact  did 
the  acts  alleged  in  the  plea,  and  thiu  ob- 
tained the  note,  and  this  was  in  excess  of 
his  authority,  upon  discovery  of  the  facta, 
the  principal  could  ratify  the  whole  trans- 


tee  may,  in  good  conscience,  retain  the 
property,  a  court  of  chancery  will  generally 
refuse  its  interference,  although  the  gran- 
tor may  have  been  mistaken  as  to  the  ex-, 
tent  of  his  title.  Stedwell  ▼.  Anderson, 
21  Conn.  139. 

And  the  fact  that  a  person  is  unlearned 
and  ignorant  of  legal  proceedings  affords 
no  ground  of  relief  in  equity,  unless  it  also 
appears  that  he  relied  for  information  upon 
persons  against  whom  relief  is  sought,  and 
such  persons  misrepresented  the  state  of 
facts.  Boyd  ▼.  Blankman,  29  Cal.  20,  87 
Am.  Dec.  146. 

And  a  party  who  has  committed  a  tor- 
tious act  in  consequence  of  a  mistake  of  law 
will  not  be  relieved  from  the  consequences 
of  it  by  a  court  of  equity,  where  the  other 
party  was  not  in  fault.  Pettes  v.  Bank 
of  Whitehall,  17  Vt.  435. 

Nor  will  contracts  made  on  the  faith  of 
the  law  as  enunciated  in  a  decision  of  a 
court  of  last  resort,  in  the  absence  of  fraud, 
misrepresentation,  or  want  of  knowledge  of 
all  the  facts,  be  set  aside  because  of  a  sub- 
sequent decision  by  the  same  court,  overrul- 
ing the  former  one,  since  a  mistake  of  law 
is  no  ground  for  relief.  Pittsburgh  &  L. 
A.  Iron  Co.  v., Lake  Superior  Iron  Co.  118 
Mich.  109,  76  N.  W.  395;  Kenyon  v.  Welty, 
20  Cal.  637,  81  Am.  Dec.  137. 

And  a  court  of  equity  will  not  reform  a 
written  instrument  by  supplying  the  ex- 
pression of  an  intention  of  the  parties,  omit- 
ted through  mistake  of  law,  and  not  of 
fact.    Allen  v.  Anderson,  44  Ind.  395. 

And  the  word  "mistake,"  used  in  a  stat- 
ute conferring  jurisdiction  in  equity  in 
cases  of  mistake,  if  not  in  terms  limited 
to  mistakes  of  fact,  may  be  presumed  to 
have  been  used  as  it  is  generally  under- 
stood in  equity.  Jordan  v.  Stevens,  51  Me. 
78,  81  Am.  Dec.  556. 

So,  where  accounting  officers  of  the  gov- 
ernment have  jurisdiction  of  a  claim,  their 
adjustment,  in  the  absence  of  fraud  or  mis- 
take of  fact,  cannot  be  attacked  after  pay- 
ment, and  the  money  recovered  back  be- 
cause of  their  mistake  of  law.  Mullett  v. 
United  States.  21  Ct.  CI.  485. 
28  L.R.A.(N.S.) 


In  applying  the  maxim  that  ignorance  of 
law  does  not  excuse,  however,  the  courts 
have,  in  cases  of  particular  hardship,  dis- 
tinguished between  ignorance  of  the  exist- 
ence of  a  law,  and  of  its  legal  effect;  and 
held  that  parties  who  entered  into  a  con* 
tract  under  mutual  mistake  as  to  the  legal 
effect  of  a  law  will  be  relieved  in  a  court 
of  equity.  State  v.  Paup,  13  Ark.  129,  56 
Am.  Dec.  303. 

Mistake  of  law  differs  from  ignorance  of 
the  law  in  that  the  former  is  capable  of 
proof,  and  the*  latter  not.  The  former  acts 
after  reasoning,  and  the  latter  without  rea- 
soning.   Lawrence  y.  Beaubien,  supra. 

And  refusal  to  charge  that  the  omission 
of  the  word  "heirs"  from  a  deed  was  done 
in  ignorance  of  law,  and  not  from  a  mistake 
of  law,  is  not  improper,  since  the  request 
calls  for  an  expression  of  opinion  as  to  tbe 
sufficiency  of  the  testimony.  Brock  v. 
O'Dell,  44  S.  C.  22,  21  S.  E.  976. 

And  a  contract  for  the  sale  of  lands, 
made  under  the  mistaken  idea  that  the  1^- 
islative  power  would  pass  laws  which  would 
greatly  enhance  the  value  of  the  land,  which 
expectation  was  the  only  inducement  to 
entering  into  the  contract,  will  be  relieved 
from,  in  equity,  if  such  laws  are  not  passed, 
and  no  fault  is  imputable  to  the  parties  to 
the  contract.  Miles  t.  Stevens,  3  Pft.  St 
21,  45  Am.  Dec.  627. 

In  Schlesinger  v.  United  SUtes,  1  Ct.  a 
16,  however,  it  was  said  by  Casey,  Ch.  J., 
that  the  distinction  attempted  to  be  drawn 
between  ignorance  and  mistake  of  law,  and 
holding  that  money  paid  in  ignprance  is  ir- 
revocable, while  that  paid  under  mistake  or 
misconstruction  may  be  sued  for  and  re- 
covered back,  is  a  refinement  too  subtle  to 
be  applied  to  the  everyday  business  of  life. 
The  rule  of  this  subdivision  would  seem 
to  be  the  common -law  rule,  and  it  is  rs* 
tained  up  to  the  present  time  in  some  of 
the  states  the  courts  of  which  are  regarded 
as  of  high  authority.  But  the  weight  of 
modern  judicial  opinion  seems  to  lead  to 
tl;e  general  adoption  of  a  somewhat  con- 
flicting rule,  which  will  be  hereinafter  con- 
sidered. 
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action  or  reject  it.  Even  the  suit  on  the 
note,  if  in  ignorance  of  the  facts,  would 
perhaps  not  alone  destroy  the  principal's 
right  to  act  on  discovery  of  them.  But  the 
principal  cannot,  after  knowledge,  ratify 
only  so  far  as  to  retain  the  new  note  and 
continue  to  insist  on  its  collection,  with 
whatever  advantages  it  might  give,  and  yet 
repudiate  as  unauthorized  all  the  rest  of  the 
agent's  acts  in  the  same  transaction  in 
which  the  note  was  obtained.  Of  course, 
we  do  not  mean  to.  intimate  that  there  was 
any  fraud  or  mistake  on  the  part  of  the 
agent,  but  merely  to  hold  that  the  company 
cannot,  after  knowledge  of  the  facts,  adopt 
his  acts  in  part,  if  he  exceeded  his  author- 
ity, and  reject  the  balance.  It  would  be 
in  no  worse  position  by  ratification  than  if 


the  agent  had  original  authority  to  act  for 
it,  and  the  same  contentions  would  be  open 
to  it;  but  if  it  ratifies,  it  is  in  no  better 
position,  and  cannot  say  that  he  was  with- 
out authority  in  part. 

In  Central  R.  Co.  v.  James,  117  Ga.  834,. 
45  S.  E.  224  it  was  said:  "Wliere  the  own- 
er of  goods  does  not  attend  to  their  ship- 
ment in  person,  but  procures  another  to  act 
in  his  behalf,  who  does  so  without  disclos- 
ing the  name  of  his  principal,  the  latter  is- 
bound  by  the  terms  of  the  contract  which  his 
agent  makes  with  the  carrier,  to  the  same- 
extent  as  though  the  contract  was  made  by 
the  principal  in  person,  irrespective  of  tho- 
question  whether  the  agent  did  or  d*d  not 
go  outside  of  the  authority  with  which  he 
was  vested.     This  is  true  for  the  all-sudi- 


2.  Construction  of  instrument. 

Mutual  jnistake  as  to  the  construction 
of  a  contract  will  not  entitle  either  party 
to  relief  in  equity.  Midland  G.  W.  R.  Co. 
▼.  Johnson,  6  H.  L.  Cas.  798;  Sibert  v.  Mc- 
Avoy,  15  111.  106. 

And  equity  will  not  take  cognizance  of 
an  action  brought  nominally  to  reform  an 
instrument,  but  really  to  obtain  a  judi- 
cial construction  which  shall  make  its  mean- 
ing certain.  Husted  v.  Van  Ness,  1  App. 
Div.  120,  36  N.  Y.  Supp.  1043. 

Nor  can  a  written  contract  be  set  aside 
merely  because  one  of  the  parties  to  it  put 
an  erroneous  construction  on  the  words  in 
which  it  was  expressed.  Wilding  v.  San- 
derson, [1897]  2  Ch.  534;  Oswald  v. 
Sproehnle,   16    111.    App.    368. 

The  misconstruction  of  a  contract  as  writ- 
ten is  a  mistake  of  law,  and  not  of  fact. 
Sibert  ▼.  McAvoy,  supra. 

And  that  a  party  to  a  contract  thought 
the  contract  meant  what  the  law  says  it 
does  not  mean  is  not  the  kind  of  a  mistake 
that  affords  a  basis  for  reformation  of  the 
instrument,  or  relief  from  its  terms  as  the 
parties  wrote  them.  Cochran  v.  Pew,  159 
Pa.  185,  28  Atl.  219. 

So,  where  an  executor  and  a  legatee  hon- 
estly misconstrue  a  will,  and  have  a  set- 
tlement in  full,  based  on  such  misconstruc- 
tion, the  settlement  will  not  be  opened 
merely  because  of  such  misconstruction. 
Keitt  V.  Andrews,  4  Rich.  Eq.  349. 

And  an  agreement  between  two  per- 
sons forming  a  partnership  for  the  transac- 
tion of  a  general  book  and  stationery  busi- 
ness, one  of  them  to  be  guaranteed  $2,000 
per  annum,  the  same  to  come  out  of  his 
half  of  the  profits,  but  should  one  half  the 
profits  not  amount  to  $2,000  in  the  year,  he 
should  not  be  held  for  any  deficiency  in 
the  salary  account,  running  a  year  from 
date,  is  a  copartnership  agreement,  and  the 
•apposition  of  the  second  party  that  the 
tract  guaranteed  him  a  salary  of  $2,000 
*  year,  and  half  the  profits  above  that 
BUD,  but  that  he  should  not  be  liable  as 
partner  for  any  losses  in  business,  was  a 
wistske  of  law,  for  which  he  was  not  en- 
28  LR.A(N.8.) 


titled  to  relief.     Wool  worth  v.  McPherson,. 
55  Fed.  558. 

So,  where  a  deed  embraced  three  distinct 
parcels  of  land,  but  excepted  therefrom  a 
street  theretofore  deeded  to  the  city  and  em- 
braced in  the  lot,  the  words  of  the  excep- 
tion are  descriptive  only,  and  it  makes  no' 
difference  whether  the  street  was  ever  deed- 
ed or  not;  and  if  the  ground  can  be  iden- 
tified, title  does  not  pass  under  the  dced^ 
and  the  grantee  is  not  entitled  to  have  the 
deed  reformed.  Rushton  t.  Halle tt,  8  Utah> 
277,  30  Pac  1014. 

3,  MistaJee  or  ignorance  as  to  legal  con^ 

sequences. 

(a)  General  rules. 

The  general  rule,  subject  to  some  modifi- 
cations as  well  as  some  conflict  in  case» 
in  which  the  mistake  will  result  in  a  fail- 
ure to  effectuate  the  intention  of  the  par- 
ties, to  effectuate  which  is  regarded  by 
many  of  the  cases  as  the  primary  object  of 
equitable  jurisdiction, — appears  to  be  that 
where  an  instrument  speaks  the  true  agree- 
ment between  the  parties,  equity  will  not 
reform  it  because  one  or  both  of  them  may 
have  mistaken  its*  legal  consequences. 
Moore  v.  Tate,  114  Ala.  582,  21  So.  820; 
Trapp  v.  Moore,  21  Ala.  693 ;  Orr  v.  Echols. 
119  Ala.  340,  24  So.  357;  Larkins  v.  Bi<l- 
d»e,  21  Ala.  252;  Ohlander  v.  Dexter,  97 
Ala.  476,  12  So.  51;  Rector  v.  Collins,  4(T 
Ark.  167,  55  Am.  Rep.  571;  Freed  v.  Brown. 
41  Ark.  495;  Parsons  v.  Fairbanks,  22  Cal. 
343;  Burt  v.  Wilson,  28  Cal.  632,  87  Am. 
Dec.  142;  Calverly  v.  Harper,  40  111.  App. 
-96;  Wood  v.  Price,  46  111.  439;  Goffing^  v 
Baylor.  16  111.  457;  Sibert  v.  McAvoy,  15 
-ril.  106;  Gordere  v.  Downing,  18  111.  492: 
Heavenridge  v.  Mondy,  49  Ind.  434;  Eastoi 
V.  Severin,  78  Ind.  540;  Oiler  v.  Card,  2?> 
Tnd.  212;  Marshall  v.  Westrope,  98  Iowa. 
324,  67  N.  W.  257;  Corning  v.  Grohe,  65 
Iowa,  328,  21  N.  W.  662;  Gerald  v.  Ellev. 
46  Iowa,  322;  Fisher  v.  May,  2  Bibb,  44*8, 
5' Am.  Dec.  626;  Overstreet  v.  Monaer,  14 
Ky.  L.  Rep.  480;  Taylor  v.  Buttrick,  165 
Mass.  547,  52  Am.  St.  Rep.  530,  43  N.  E. 
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•cient  reason  that  the  principal  cannot  take 
advantage  of  tlie  contract  made  in  his  be- 
half without  fully  ratifying  the  act  of  liis 
agent  and  becoming  bound  thereby."  In 
Southern  R.  Co.  v.  Parramore,  119  Ga.  092, 
46  S.  £.  822,  this  statement  was  quoted  ap- 
provingly. In  Supreme  Conclave  K.  of  D.  v. 
O'Connell,  107  Ga.  101,  32  S.  E.  948,  it  was 
said:  'Ut  in  a  well-recognized  principle  of 
law  that  a  principal  can  take  no  benefit 
from  a  contract  into  which  his  agent  has 
fraudulently  induced  a  third  party  to  en- 
ter; for  the  principal  cannot  in  part  ratify 
.and  in  part  repudiate  the  act  of  his  agent 
in  effecting  the  contract."  See  also  Atlas 
Tack  Co.  V.  Exchange  Bank,  111  Ga.  703, 
36  S.  E.  939;  Lamar  v.  Pearre,  90  Ga.  378, 
n  S.  E.  92   (5) ;  Lewis  v.  Equitable  Mortg. 


Co.  94  Ga.  573,  21  S.  E.  224  (2).  la  De 
Vaughn  v.  McLeroy,  82  Ga.  700,  10  S.  E. 
214,  it  is  said  that  ''to  bind  a  person  bv  a 
ratification  of  an  illegal  or  void  act,  it  must 
be  shown  that  such  person  bad  full  knowl- 
edge, at  the  timje  of  the  alleged  ratification, 
of  the  facts  which  make  such  act  illegal 
or  void."  But  on  page  701  of  82  Ga.,  it  is 
said :  "It  is  true,  if  the  award  invokes  tbe 
interest  of  T.  E.  B.  McLeroy  in  the  land 
w^hich  his  heirs  are  now  suing  for,  that  his 
suit  for  the  money  awarded  to  him  in  tbe 
adjustment  of  his  money  demand  agains^t 
his  guardian,  and  the  transfer  of  tbe  judg- 
ment which  he  obtained,  would  also  be  a 
ratification  of  the  award  upon  his  interest 
in  the  land;  because  it  is  a  plain,  elemen- 
tary principle  of  law,  sustained  by  all  au- 


507;  Holmes  v.  Hall.  8  Mich.  66,  77  Am. 
Dec.  444;  Renard  v.  Clink.  J'l  Mii  h.  1.-  30 
Am.-St.  Rep.  45l?  3.  N.  ^\  .  Oj2:  Miller  v. 
Brooks,  109  Mich.  174.  66  N.  W.  3  002;  St. 
Anthony  Falls  Water-Power  Co.  v.  Merri- 
man,  35  Minn.  4?,  27  N.  W.  199;  Paine  :v. 
Smith.  13  Minn.  495,  24  N.  W.  305;  Corri- 
fflu^v/7  »«5  »M*  100  Mo.  276,  13«S.  W.  401; 
Duraml  v.  ilnUt,  13  N.  J.  Eq.  201;  Roches- 
ter &  K.  F.  Land  Co.  v.  Davis,  79  Hun,  69, 
29  N.  Y.  Supp.  1148;  Fellows  v.  Heermans, 
4  Lans.  230:  Pitcher  v.  Hennessey,  48  N. 
Y.  415;  Ai!hur  v.  Arthur,  10  Barb.  ^; 
AVemple  v.  Haup?i^toiii,  19  App.  Div.  552, 
46  N.  Y.  Supp.  288;  Kent  v.  Manchester,- »9 
Horl).  :.:^>:  Garnar  v.  Bird,  57  Barb.  277; 
Miteiioll  v.  flolman,  ,30  Or.  280,  47  Pac. 
616;  Mc.Aninch  v.  Laughlin,  13  Pa.  371; 
Stiv!  . .  I'l"  V  FariiKTs'  Bank.  C  T*a  41; 
Pori»i  V.  JetT.M-iQ.s,  40  'S.  C.  J2,  18  S.  K. 
229;  lir»w  v.  Ker,  Speers,  Eq.  413;  Tulley 
\'.  C'Hirtney,  1  Hcisk.  715;  Boyce  v.  Stan- 
ton, ii-  Lea,  346;  Lott  v.  Kaiser,  61  Tex. 
665;  Andrus  v.  Blazzard,  23  Utah,  233,  54 
L.R.A.  354,  63  Pac.  888;  Neff  v.  Rains,  33 
Wis.  689;  Hunt  v.  Rhodes,  1  Pet.  1,  7  L. 
ed.  27;  Re  Railway  Time  Tables  Pub.  Co. 
L.  R.  42  Ch.  Div.  98. 

In  the  absence  of  fraud  or  mistake  of 
fact.  Parsons  y.  Fairbanks  and  Gordere  v. 
Downing,  supra. 

And  this  is  especially  true  when  the 
rights  of  creditors  intervene.  Holmes  v. 
Hall,  supra. 

Under  this   rule,  ignorance   of  a  party's 
legal   right   at  the  time  he   makes   a  con- 
tract is  no  ground  for  avoiding  it.     Hut- 
ton  V.  Edgerton,  6  S.  C.  485;  Broadwell  v. 
Broadwell,  6  111.  599. 

And  a  mistake  on  the  part  of  a  person 
"executing  an  instrument,  as  to  its  legal 
effect,  or  that  it  has  an  effect  different  from 
that  intended,  cannot  ayail  to  avoid  that 
construction  of  the  instrument  which  the 
language  used,  and  the  rules  of  law,  as  ap- 
plied thereto,  require.  Moorman  v.  Col- 
lier, 32   Iowa,   138. 

Nor  will  a  mistake  in  the  legal  meaning 
•of  words  used  in  a  deed  or  other  contract, 
•or  in  the  proper  construction  of  the  words 
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employed,  or  as  to  the  legal  effect  of  tlios^ 
words,  where  no  fraud,  undue  influence,  or 
imposition  has  been  used,  afford  any  equi- 
table ground  for  a  reformation  of  the  in- 
strument, such  mistake  being  one  of  law. 
Fowler  v.  Black,  136  111.  363,  11  UU. 
670,  26  N.  E.  596. 

And  a  company  Entering  into  a  contract 
cannot  claim  a  reformation  of  the  contract 
on  the  ground  that  there  was  a  mutual  mU- 
take  in  a  reservation  clause  therein,  where 
it  appears  that  the  original  reservation 
clause  was  drawn  by  the  counsel  for  the 
company,  or  was  entirely  satisfactory  to 
him,  and  that  the  only  mistake  therein  was 
one  of  law  as  to  the  effect  of  the  resena- 
tion.  Western  U.  Teleg.  Co.  ▼.  Shepard,  49 
App.  Div.  345,  63  N.  Y.  Supp.  435. 

Nor  will  relief  from  a  contract  be  given 
by  equity  on  application  of  a  party  who 
knew  just  what  his  bargain  was,  and  just 
how  much  of  it  was  set  out  in  tbe  con- 
tract, and  that  ^part  of  it  was  omitted,  and 
knew  exactly  what  he  was  doing,  though 
it  is  possible  he  did  not  fully  understand 
the  legal  eflfect  of  his'  acts.  Roemer  v.  Con- 
Ion,  45  N.  J.  Eq.  234,  19  Atl.  664. 

And  if  an  agreement  or  written  instru- 
ment expresses  the  thought  and  intention 
which  the  parties  had  at  the  time  and  in 
the  act  concluding  it,  no  relief,  alfirDiative 
or  defensive,  will  be  granted  with  respect 
to  it,  upon  the  assumption  that  their  in- 
tention and  thought  would  have  been  dif- 
ferent if  they  had  not  jbeen  mistaken  as  to 
the  legal  meaning  and  effect  of  the  terms 
and  provisions  by  which  such  intention  h 
embodied  and  expressed.  Dinwiddie  v.  Self, 
145  111.  290,  33  N.  E.  892. 

And  where  the  facts  arc  known  to  both 
parties  to  a  contract,  and  each  acts  on 
his  own  judgment,  the  court  will  not  re- 
scind it  because  it  may  or  does  turn  out 
that  they  or  either  of  them  were  mistaken 
as  to  the  legal  effect  of  the  facts  or  the 
rights  or  obligations  of  the  parties  there- 
under, and  particularly  when  such  mistake 
can  in  no  way  injuriously  affect  the  rights 
of  the  party  complaining  under  the  con- 
tract, or  prevent  him  from  obtaining  and 
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thority,  that  he  could  not  ratify  what  was 
advantageous  to  him,  and  repudiate  what 
waa  against  his  interests."  See  also  Har- 
rell  V.  Terrell,  125  Ga.  379,  64  S.  E.  116.  In 
Smith  V.  Hodson,  4  T.  R.  211,  it  was  held, 
that  "if  a  bankrupt,  on  the  eve  of  his  bank- 
ruptcy .  4  .  fraudulently  deliver  goods 
to  one  of  his  creditors,  the  assignees  may 
disaffirm  the  contract,  and  recover  the  value 
of  the  goods  in  trover;  but  if  they  bring 
assumpsit,  they  affirm  the  contract,  and 
then  the  creditor  may  set  off  his  debt.*'  In 
Peters  v.  Ballistier,  3  Pick.  495,  505,  it  was 
held  that  where  assumpsit  was  brought  for 
the  proceeds  of  a  sale,  if  insisted  on,  it 
ratified  the  sale;  but  if  the  plaintiff  discov- 
ered his  error,  dismissed  the  action  of  as- 
sumpsit, and  brought  an  action  of  trover 


for  the  property,  this  did  not  amount  to  a 
ratification.  In  the  case  before  us,  appar- 
ently the  principal  must  have  known  of  the 
taking  of  the  original  note,  and  that  the 
agent  had  it  for  settlement.  It  received 
the  new  "note  which  the  agent  obtained,  and 
brought  suit  on  it.  For  other  cases  on  the 
subject  of  ratification  by  suit,  see  also  In- 
graham  v.  Barber,  72  Ga.  168;  Singleton  v. 
Bank  of  Monticello,  113  Ga.  527,  38  S.  E. 
947;  Thomas  v.  Bagley,  119  Ga.  780,  47  S. 
E.  177;  Franklin  v.  Ezell,  1  Sneed,  497; 
Beidman  v.  Goodell,  56  Iowa,  692,  9  N.  W. 
900;  Partridge  v.  White,  69  Me.  664;  Rein- 
hard,  Agency,  §  123,  and  note;  p.  M.  Os- 
bom  Co.  V.  Jordan,  52  Neb.  465,  72  N.  W. 
479;  Eadie  v.  Ashbaugh,  44  Iowa,  519; 
Piano  Mfg.   Co.  v.  Millage,   14  S.  D.   331, 


receiving  all  the  benefit  contemplated  by  it, 
and  to  which  he  is  entitled  under  it.  Seeley 
V.  Reed,  25  Fed.  361. 

So,  an  erroneous  opinion  as  to  the  legal 
effect  and  operation  of  a  conveyance  is  a 
mistake  of  law,  which  furnishes  no  ground 
for  a  reformation  of  the  deed.  Kelly  v. 
Turner,  74  Ala.  513. 

And  where  the  parties  to  a  contract  adopt 
a  security  which  is  to  be  used  to  effectuate 
their  intention,  if  the  security  should  fail, 
from  ignorance  of  the  law,  or  from  any  oth- 
er cause,  to  operate  as  the  parties  intend- 
ed, the  courts  cannot  substitute  any  other 
securitv  for  the  one  adopted.  Lanning  v. 
Carpenter,  48  N.  Y.  408. 

And  where  the  evidence  in  a  case  dis- 
closes simply  a  mistake  of  law  in  a  grant- 
or in  suppcfsing  his  deed  could  be  delivered 
after  his  death,  and  not  a  mistake  of  fact, 
in  having  a  clause  inserted  therein,  that  it 
was  not  to  be  delivered  until  his  death,  a 
court  of  equity  will  not  reform  the  deed 
by  striking  out  the  clause.  Griffin  v.  Mil- 
ler, 188  Mo.  327,  87  S.  W.  455. 

fb)  Application  to  partic^Uar  cases, 

(1)  Deeds,  mortgages,  leases,  etc. 

Within  the  rule  that  ignorance  or  mis- 
take of  law  does  not  excuse,  a  mistake  of 
the  parties  as  to  the  effect  and  validity 
of  a  deed  is  a  mistake  of  law,  which  will 
not  authorize  a  reformation  of  the  instru- 
ment. Morton  v.  Morris,  27  Tex.  Civ.  App. 
262,  66  S.  W.  94;  Kopp  v.  Gunther,  95 
Cal.  63,  30  Pac.  301 ;  Lawrence  v.  Lawrence, 
181  III.  248,  54  N.  E.  918;  Toops  v.  Sny- 
der, 70  Ind.  554;  Wetmore  v.  Holsman,  i4 
Abb.  Pr.  311,  2a  How.  Pr.  202. 

And  a  mistake  upon  the  part  of  the 
parties  in  supposing  that  the  making  of 
certain  deeds  would  not  impair  or  destroy 
s  life  estate  of  one  of  the  parties  is  a  mis- 
take as  to  the  legal  effect  and  force  of  the 
deedSy  and  one  which  cannot  be  corrected 
iii  equity.    Allen  v.  Anderson,  44  Ind.  395. 

And  the  placing  of  words  limiting  an  es- 
tate conveyed  in  a  deed  in  the  habendum  in- 
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stead  of  in  the  premises  thereof  is  a  mistake 
in  law  of  the  draftsman  and  the  parties,  and 
not  a  mistake  of  fact  of  the  draftsman. 
Condor  v.  Secrest,  149  N.  C.  201,  62  S.  E. 
921. 

Nor  can  a  person  who  takes  a  deed,  re- 
lying upon  a  recital  in  it  of  the  number  of 
acres  conveyed  as  a  guaranty  of  the  quan- 
tity, thereby  mistaking  the  legal  effect  of 
the  instrument,  obtain  relief  in  equity  up- 
on that  ground.  Martin  v.  Hamlin,  18 
Mich.  355,  100  Am.  Dec.  181. 

And  parol  evidence  is  inadmissible  to 
show  that  a  grantor,  in  describing  the 
boundaries  of  land  sold  in  a  deed,  supposed 
that  the  words  used  would  have  an  effect 
different  from  that  which  the  law  afHxes 
to  them.     Farley  v.  Bryant,  32  Me.  474. 

So,  where  a  purchaser  of  certain  real 
property  caused  the  conveyance  thereof  to 
be  made  to  his  wife,  under  the  impression 
that,  in  the  event  of  her  death,  it  would  de- 
scend to  him,  such  mistake  does  not  en- 
title him,  on  the  death  of  his  wife,  to  a 
reformation  of  the  deed,  as  against  the 
children  of  himself  and  wife.  Dover  v. 
Dever,  19  Ky.  L.  Rep.  1988,  44  S.  W.  986. 

And  the  use  of  the  words  ''their  bodily 
heirs"  in  a  deed  to  the  grantor's  daughter 
and  her  husband,  under  the  impression  that 
all  of  the  children  of  the  daughter,  though 
by  other  husbands,  would  take,  is  a  mis- 
take of  law,  and  cannot  be  corrected  in 
equity,  where  the  grantor  knew  that  the 
word  "their"  was  used  before  he  signed  the 
deed,  but  insisted  that  he  knew  the  legal 
effect  thereof,  and  that  it  expre««spd  his 
meaning.  Atherton  v.  Roche,  192  111.  252, 
55  L.R.A.  591,  61  N.  E.  357. 

In  the  above  case,  Dinwiddle  v.  Self,  145 
111.  290,  33  N.  E.  892,  infra,  IV.  c,  2,  and 
Kyner  v.  Boll,  182  III.  171,  54  N.  E.  925, 
infra,  IV.  c,  1,  were  distinguished  on  the 
ground  that  in  both  those  cases  words  were 
inserted  in  the  deeds  sought  to  be  reformed 
without  the  procurement,  knowledge,  or 
consent  of  the  grantees,  which  limited  the 
title  to  a  life  estate  in  the  grantees. 

So,  a  mistake  as  to  the  law  of  descents, 
where  the  intention  in  making  9,  dee4  YfM 
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85  N.  W.  594;  JoBlin  ▼.  Miller,  14  Neb.  91, 
16  N.  W.  214;  Sycamore  Marsh  Harvester 
Mfg.  Co.  V.  Sturm,  13  Neb.  210,  13  N.  W. 
202;  McKeighan  v.  Hopkins,  19  Neb.  33, 
26  N.  W.  614;  1  Clark  &  S.  Agency,  §  142 
(a).  In  Johnston  v.  Milwaukee  &  W.  In- 
vest. Co.  49  Neb.  68,  68  N.  W.  383  (8),  it 
was  held  as  follows:  "In  the  case  at  bar, 
plaintiff  commenced  an  action  of  replevin  to 
recover  of  the  defendants  certain  cattle,  the 
possession  of  which  had  been  acquired  by 
defendants  through  an  alleged  unauthorized 
sale  of  the  cattle  to  them  by  an  agent  of 
plaintiff.  The  defendants'  answer  was  a 
general  denial.  After  the  commencement  of 
the  action,  but  before  trial,  the  plaintiff 
gained  knowledge  that  it  had  received  the 
benefit  of  a  portion  of  the  proceeds  of  the 
unauthorized    sale.     Held,    that   it    should 


then  have  returned  to  the  defendants  eo 
much  of  the  proceeds  of  the  sale  as  had 
been  applied  to  its  benefit,  or  tendered  nieh 
return,  and  its  failure  to  do  so  would  be  a 
ratification  of  the  sale,  which  related  back 
to  its  inception,  and  which  could  be  proved 
on  the  trial  by  defendants  under  the  general 
denial,  and  without  the  filing  on  their  part 
of  a  supplemental  answer  setting  up  such 
ratification."  Farmers'  k  M.  Bank  t. 
Farmers'  &  M.  Nat  Bank,  49  Neb.  379,  G3 
N.  W.  488.  The  present  case  differs  from 
that  of  Graham  v.  Williams,  114  Ga.  716, 
40  S.  E.  790,  in  which  it  was  held  that  a 
plaintiff  must  have  a  cause  of  action  when 
he  brings  suit,  and  that  if  the  defendant  has 
a  complete  defense  at  the  time  suit  is 
brought,  he  cannot  be*  deprived  thereof  by 
a  third  party   ratifying  a  deed  which,  at 


to  vest  the  estate  descending  in  the  gran- 
tee, affords  no  ground  for  relief  in  equity. 
Thompson  v.  Thompson,  18  Ohio  St.  73. 

And  where  lands  were  conveyed  by  a 
father  to  his  daughter  and  her  husband,  and 
afterwards  the  husband  died  and  the  widow 
joined  with  the  children  in  disposing  of  the 
property,  supposing  that  she  owned  a  half 
interest  therein,  equity  will  afford  her  no 
relief  upon  her  discovery  that,  as  survivor 
of  her  husband,  she  was  entitled  to  the 
whole  land,  since  her  mistake  as  to  her 
rights  was  a  mistake  of  law.  Zollman  v. 
Moore,  21  Gratt.  313. 

So,  where  the  consent  of  the  owner  of 
land  to  the  laying  out  or  altering  of  a 
highway  across  his  lands  is  given  under  a 
mistake  of  law,  no  relief  in  equity  can  be 
given  him.  Marble  v.  Whitney,  28  N.  Y. 
297. 

And  where  a  loan  was  made  and  an  abso- 
lute deed  was  agreed  upon  as  security,  and 
it  did  not  appear  that  either  party  under- 
stood the  legal  distinction  between'  a  deed 
and  a  mortgage,  or  knew  that  a  contem- 
poraneous agreement  for  a  defeasance  might 
make  an  apparently  absolute  deed  a  mort- 
gage, and  a  deed  and  defeasance  agreement 
were  executed,  the  lender  is  not  entitled  to 
have  the  instrument  reforgied  so  as  to  make 
it  an  absolute  deed.  Ackerman  v.  Begrisch 
(N.  J.  Eq.)  50  Atl.  673. 

So,  although,  in  the  absence  of  direct 
proof  of  intention,  equity  will  intend  a 
merger  or  the  contrary,  from  the  interests 
of  a  party  taking  a  deed  being  in  one  di- 
rection or  the  other,  it  cannot  prevent  a 
merger  contrary  to  his  interest,  where  he 
clearly  intended  to  do  the  acts  which  le- 
gally effect  a  merger,  although  he  may  have 
done  them  under  an  erroneous  view  of  their 
legal  consequences.  Loomer  v.  Wheel- 
wright, 3  Sandf.  Ch.  135. 

And  where  a  complainant  alleged  that  he 
was  induced  to  execute  certain  deeds  by  the 
false  representations  of  the  defendants  and 
through  his  own  ignorance  of  the  fact  that 
the  lands  had  been  owned  by  his  mother, 
and  devised  by  her  to  bim,  and  the  evi- 
^8  L.R.A,(N.S,) 


dence  failed  to  substantiate  the  bill,  lie 
could  not  be  allowed  to  change  his  position, 
and  claim  relief  on  the  ground  that,  al- 
though he  voluntarily  executed  the  dee<I< 
to  the  defendants,  he  did  so  under  a  mis- 
take as  to  the  extent  of  his  interest  in  tht^ 
lands  conveved.  Pasman  v.  Montague,  3u 
N.  J.  Eq.  385. 

And  where  grantors  had  contracted  to 
sell  a  building  to  grantees,  with  the  land 
on  which  it  stood,  and  the  deed  was  drawn 
without  including  a  right  of  way  acroM  a 
piece  of  ground  in  front  of  the' buildin<r^. 
long  used  in  connection  thei*ewith  bv  the 
grantors  before  the  conveyance,  and  by  ih< 
grantees  afterwards,  with  their  acquies- 
cence, and  which  was  of  little  value  for  anr 
other  purpose,  the  deed  will  not  be  re- 
formed in  equity  at  the  grantees'  instance, 
so  as  to  include  such  grant,  although  thej 
supposed  at  the  time  of  delivery  that  it 
was  included  in  the  grant  by  Ic^al  effect 
Mullin  V.  Eaton  (N.  H.)   19  Atl.  371. 

A  deed  absolute  in  form,  however,  if 
given  to  secure  the  payment  of  a  debt,  will 
be  treated  in  equity  as  a  mortgage;  and 
the  facts  and  circumstances  attending  its 
execution  may  be  shown  by  parol  evidence. 
Ahem  v.  McCarthy,  107  Cal.  382,  40  Pac. 
482.         '    > 

But  to  convert  a  deed  absolute  on  its 
face  into  a  mortgage,  it  must  be  alle|!ed 
and  proved  that  the  clause  of  redemption 
was  omitted  by  reason  of  ignorance,  mis- 
take, fraud,  OB  undue  advantage  taken  of 
the  bargainor.  Briant  v.  Corpening,  62  X. 
C.    (Phill.   Eq.)    325. 

So,  a  stranger  who  voluntarily  pays  mon- 
ey due  on  a  mortgage,  and  fails  to  take 
an  assignment  thereof,  but  allows  it  to 
be  canceled  and  discharged,  cannot  after- 
wards come  into  equity,  and,  in  the  ab- 
sence of  fraud,  accident,  or  mistake  of  fact, 
have  the  mortgage  reinstated,  and  himwlf 
substituted  in  the  place  of  the  mort<ra?ee. 
Guy  v.  DuUprey,  16  Cal.  196,  76  Am.  DfC 
518;  Bentley  v.  Wliittemore,  18  N.  J.  Bq. 
366. 

And  where  a  person  purchases  land  fub* 
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the  commencement  of  the  suit,  was  without 
binding  force  for  want  of  such  ratification. 
It  also  differs  from  Baldwin  Fertilizer  Co. 
T.  Thompson,  106  Ga.  480,  32  S.  £.  501, 
where  the  principal  only  received  notes  to 
the  possession  of  which  it  was  legally  en- 
titled regardless  of  the  agreement  of  the 
agent. 

If  anything  said  in  this  opinion  apparent- 
ly is  not  in  accord  with  what  was  said 
vhen  the  case  was  here  before,  it  will  read- 
ily be  explained  by  noticing  the  difference 
in  the  questions  then  and  now  involved,  and 
the  points  then  and  now  decided.  It  was 
then  sought  to  introduce  parol  evidence,  on 
the  ground  that  the  paper  given  by  the 
tigent  was  ambiguous.  This  evidence  was 
admitted,  and  the  judge  charged  on  the 
basis  of  it,  including  a  charge  on  the  sub- 


ject of  ratification.  The  rulings  were  that 
the  evidence  was  erroneously  admitted,  and 
that  the  charge  based  on  it  was  therefore 
also  error.  There  was  some  discussion  as 
to  the  evidence  of  ratification,  and  other 
evidence,  but  this  is  to  be  construed  in  ref- 
erence to  the  questions  involved.  Here  a 
plea  was  rejected,  on  objection  in  the  na- 
ture of  a  demurrer,  which  plea  alleged  orig- 
inal authority,  or,  if  none,  ratification.  We 
rule  nothing  as  to  the  facts  as  they  may 
appear  from  the  evidence.  This  decision  is 
based  on  the  pleadings.  As  the  error  in  the 
rulings  in  regard  to  the  pleas  was  funda- 
mental, it  is  needless  to  discuss  further 
points  in  the  trial. 
Judgment  reversed. 

All  the  Justices  concur. 


ject  to  two  mortgages,  and,  after  paying 
them,  cancels  them  on  the  record,  and  in 
consequence  the  land  is  sold  under  the  lien 
of  a  judgment  subsequent  to  the  mortgages, 
but  prior  to  the  deed,  of  which  he  was  ig- 
norant, he  will  not  be  relieved  in  equity 
on  the  ground  that  he  was  ignorant  of  the 
legal  effect  of  the  cancelation.  Garwood 
V.  Eldridge,  2  N.  J.  Eq.  145,  34  Am.  Dec. 
195. 

And  if  a  mortgage  on  lands  is  paid  off 
by  the  purchaser  of  the  equity  of  redemp- 
tion, and  canceled  in  effect  and  on  the  rec- 
ord by  the  purchaser  while  under  the  mis- 
apprehension that  his  title  is  good,  he  can- 
not, upon  the  discovery  that  his  title  is 
not  good,  have  the  canceling  set  aside  and 
the  mortgage  declared  in  force,  on  the 
ground  that  had  he  then  known  of  the  de- 
fect in  his  title,  he  would  have  taJtcn  an  as- 
signment of  the  mortgage  to  protect  his 
title;  the  mistake  must  be  a  mistake  as  to 
matter  of  fact,  and  not  as  to  a  question  of 
law.     Bent  ley  v.  Whittemore,  supra. 

And  a  complaint  alleging  that  a  con- 
veyance to  mortgagees  in  satisfaction  of  the 
mortgage  debt  was  made  upon  the  mistaken 
belief  that  the  mortgap^es  and  notes  se- 
cured thereby  were  valid,  shows  merely  a 
mistake  of  law,  against  which  equity  will 
not  relieve.  Kyes  v.  Merrill  Furniture  Co. 
92  Wis.  32,  65  N.  W.  735. 

And  where  a  mortgagee  bid  in  property 
for  a  much  larger  sum  than  the  amount  due 
by  the  decree  of  sale,  under  the  advice  of 
counsel  that  he  would  not'  be  required  to 
pay  over  any  surplus  to  the  mortgagor,  and 
being  advised  that  he  is  entitled  to  retain 
such  surplus,  because  he  is  already  the  own- 
er of  the  property  so  sold,  he  is  not  entitled 
to  he  relieved  from  his  bid  on  the  alleged 
ground  that  he  acted  under  a  mistake. 
Shear  v.  Robinson,  18  Fla.  379. 

So,  where  a  mortgage  bore  interest  at 
8  per  cent  during  its  currency,  and  this 
vas  regularly  paid,  and  the  mortgage  was 
not  paid  when  it  was  due,  and  in  ignorance 
npon  the  part  of  buth  parties  that  only  6 
28  LRA.(N.S.) 


per  cent  interest  accrued  after  it  became 
due,  the  mortgagor  continued  to  pay  8  per 
cent,  the  excess  cannot  be  recovered  back, 
as  money  paid  under  mistake,  nor  can  it 
be  applied  in  reduction  of  the  principal  in 
a  redemption  action.  Stewart  v.  Ferguson, 
31  Ont.  Rep.  112. 

Nor  is  the  intention  of  a  mortgagee,  or 
his  understanding  of  the  effect  of  an  as- 
signment of  a  mortgage,  material  in  an 
action  involving  such  assignment,  in  the 
absence  of  any  allegation  that  a,ny  fraud 
was  practised  upon  him  to  induce  him  to 
make  it.    Dixon  v.  Clayville,  44  Md.  573. 

And  where  an  instrument  in  writing 
accurately  expressed  the  intent  and  mean- 
ing of  the  parties  to  the  agreement,  the 
fact  that  they  thought  it  was  a  mortgage, 
when  it  was  in  fact  a  conditional  sale,  does 
not  change  its  character  or  effect,  or  fur- 
nish ground  for  a  reformation.  Hershey 
V.  Luce,  56  Ark.  320,  19  S.  W.  963,  20  S. 
W.  6. 

And  where  two  mortgages  were  foreclosed 
by  advertisement,  and  the  holders  of  the 
mortgages  purchased  at  the  sale,  and  in- 
cluded in  their  bid  attorneys'  fees,  which 
they  believed  to  be  authorized  by  the  terms 
of  the  mortgages,  but  which  were  not,  and 
no  redemption  was  made,  and  the  owner 
brought  action  to  recover  the  amount  of 
such  attorneys'  fees,  as  a  part  of  the  sur- 
plus, and  the  lots  had  depreciated  in  value 
one  half  between  the  time  of  the  sale  and 
the  beginning  of  the  action,  the  purchasers 
were  not  entitled  to  have  the  foreclosure 
sale  set  aside  and  a  resale  ordered,  or  to 
defeat  the  action  by  tendering  a  deed  of 
the  lots  upon  being  paid  the  amount  due  on 
the  mortgages.  Truesdale  v.  Sidle,  65 
Minn.  315,  67  N.  W.  1004. 

Nor  does  a  mistake  of  law  by  one  of  the 
parties  to  a  contract,  in  believing  tlist  a 
prior  mortgage  deed  gave  an  indefeasible 
legal  title,  when  in  other  respects  the  deed 
was  fairly  executed,  entitle  the  person  mak- 
ing the  mistake  to  relief  in  a  court  of 
equity.  Rankin  v.  Mortimere,  7  Watts. 
372. 
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And  where  a  person  paid  a  mortgage  un- 
der a  mistaken  supposition  that  he  was  the 
owner  of  the  property,  or  that,  as  executor 
of  his  deceased  wife,  he  was  bound  to  pay 
it,  she  having  executed  the  mortgage  in  her 
lifetime,  his  mistake  is  nothing  but  a  mis- 
apprehension of  the  law,  against  wliicli 
equity  does  not  relieve.  Peters  v.  Florence, 
38  Pa.  194. 

Attention  is  here  called  to  the  fact  that 
apparently  a  majority  of  the  cases  have 
taken  the  position  that  equity  will  rein- 
state a  mortgage  released  in  ignorance  of 
an  intervening  lien,  as  being  the  result 
of  combined  mistake  of  law  and  of  fact, 
and  as  a  circumvention  of  the  intentions 
of  the  parties.  These  cases  will  be  found 
in  infra,  IV.  c,  3,  (c),  (2). 

So,  executors  who  execute  a  mortgage 
containing  their  personal  covenant,  sup- 
posing that  they  are  binding  only  their 
testator's  estate,  make  a  mistake  as  to  the 
proper  construction  of  a  written  instrument, 
against  which  mistake  a  court  of  equity 
will  not  give  relief.  Porter  v.  JefTeries, 
40  S.  C.  92,  18  S.  E.  229. 

And  executors  having  represented  all  the 
land  embraced  in  a  mortgage  given  by  them 
to  be  the  land  of  their  testator,  whereas 
a  portion  of  it  was  not,  cannot,  when  sued 
for  the  breach  of  their  personal  warranty, 
claim  that  the  mortgagee  is  estopped  by 
the  representations  of  his  attorney  at  the 
time  of  the  execution  of  the  mortgage, 
to  the  effect  that  their  covenant  did  not 
bind  them  personally,  especially  where 
such  attorney  was  the  attorney  for  all  the 
parties   to   the   instrument.     Ibid. 

And  a  person  who  has  been  mude  de- 
fendant in  a  foreclosure  suit  as  a  subse- 
quent purchaser,  and  believing  that  he  had 
title  to  the  premises,  has  agreed,  in  con- 
sideration of  an  extension  of  time,  per- 
sonally to  pay  the  decree,  cannot  avoid 
liability  on  his  undertaking  by  showing  that 
his  title  to  the  premises  has  proved  defect- 
ive, and  that  he  made  the  agreement  upon 
the  belief  that  his  title  was  good.  Ten- 
ney  v.  Hand,  32  Mich.  63. 

So,  a  mutual  mistake  of  law  as  to  the 
validity  of  a  consolidated  lease  under  which 
money  was  voluntarily  paid,  in  and  of  it- 
self affords  no  ground  for  recovering  back 
the  money.  Scott  v.  Slaughter,  35  Tex. 
av.  App.  524,  80  S.  W.  643. 

And  where  a  society  desiring  a  lodge  room 
agreed  to  construct  the  same  as  a  second 
story  of  an  existing  building,  under  an 
agreement  with  the  owner  of  the  building 
that  the  society  should  he  the  owner  of  the 
second  story  in  fee  during  tlie  life  of  the 
building,  and,  to  carry  out  this  intention, 
one  of  the  members  of  the  lodge  informed 
it  that  he  had  been  advised  that  the  proper 
instrument  to  be  executed  for  the  purpose 
was  a  lease  for  ninety-nine  years,  which 
was  accordingly  executed,  both  parties  ful- 
ly understanding  the  language  used  in  the 
instrument,  the  mistake  being  as  to  its  ef- 
fect, there  can  be  no  reformation,  the  mis- 
take being  one  purely  of  law.  Tilton  v. 
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Fairmount  Lodge.  No.  590,  A.  F.  &  A.  M. 
244  111.  617,  91  N.  E.  644. 

And  where  a  lease  of  a  dwelling  hco^f, 
with  the  furniture  therein,  was  execute!, 
a  schedule  whereof  was  to  be  made  and  at- 
tached to  the  lease  upon  the  lessee  takin? 
possession,  and  in  the  negotiations  prior  t" 
its  execution  the  lessor  agreed  to  supply 
certain  deficiencies  in  the  furniture,  jud 
have  the  house  completely  furnished  bj  the 
beginning  of  the  term,  but  the  lease  con- 
tained no  covenants  as  to  additions  to  the 
furniture,  and  the  lessor  then  again  prom- 
ised to  complete  the  furniture,  and  per- 
suaded the  lessee  to  sign  the  lease  without 
the  provision  in  it,  after  which  the  les-or 
refused  to  perform  the  promise,  the  fact 8  do 
not  bring  the  case  within  the  jurisdictir^Q 
of  a  court  of  equity  to  reform  or  cancel 
the  instrument.  Wilson  v.  Deen,  74  N.  Y. 
531. 

So,  where  an  owner,  under  threat  of  pay- 
ment of  principal,  agreed  to  reduce  a  grour.d 
rent  from  6  to  5  per  cent,  and  both  of  the 
parties  were  ignorant  at  the  time  of  the  de- 
cision of  the  supreme  court  that  such  a 
ground  rent  as  was  in  question  was  an  ir- 
redeemable one,  a  bill  will  not  lie  by  tl» 
owner  of  the  ground  rent  to  cancel  tiie 
agreement  for  mistake.  Norris  v.  Cn>n»*, 
206  Pa.  438,  98  Am.  St.  Rep.  783,  55  All. 
1125. 

And  inadequacy  of  consideration  ind 
weakness  of  mind  of  the  plaintiff  are  im- 
material averments  in  a  complaint  to  re- 
form a  lease  on  the  ground  of  mistake  of 
the  lessor,  known  or  suspected  by  the  les- 
see, and  no  findings  need  be  made  there<m. 
Wilson  V.  Moriarty,  88  Cal.  207,  26  Ftf. 
85. 

Nor  will  a  bill  in  equity  lie  to  cancel  aa 
agreement  to  reduce  a  ground  rent,  as  maiie 
in  mistake  of  law,  where  the  plaintiff  lias 
a  complete  remedy  at  law  by  an  action  to 
recover  the  ground  rent,  as  provided  for  in 
the  original  agreement.  Norris  v.  Crowe, 
supra. 

But  where  a  lessee,  after  aceeptin;:  a 
lease  of  land  and  water  rights,  discovers 
that  another  person  lays  claim  to  the  \v-iiter 
rights,  and  the  lessor  thereupon  insists  that 
he  is  entitled  to  the  rent,  but  promises  to 
do  whatever  his  contract  calls  upon  him  to 
do,  and,  if  the  contract  requires  it,  to  stand 
between  the  lessee  and  the  other  claimant, 
the  rent  which  the  lessee  is  afterwards 
forced  to  pay  to  such  claimant  when  il* 
proprietorship  of  the  water  rights  has  b"en 
established  may  be  recovered  from  the  ><- 
sor.  Bedell  v. 'Wilder,  65  Vt.  406,  36  Am. 
St.  Rep.  871,  26  Atl.  589. 

(2)  Bonds f     common     contracts,    ond 
other  tniscellaneons  matters. 

If  the  obligees  of  a  joint  bond  pven  bv 
two  or  more  agree  with  one  obligor  to  rt- 
lease  him,  and  do  so,  and  all  the  obli«r:>r9 
are  thereby  discharged  at  law,  equity  will 
not  rtfTord  relief  against  the  legal  conse- 
quences, although  the  release  was  under  a 
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manifest  misappreliension  of  the  legal  eflTect 
of  it  in  relation  to  the  other  obligors.  Hunt 
V.  Rhodes,  1  Pet.  1,  7  L.  ed.  27. 

And  a  release  of  one  obligor  will  dis- 
charge a  co-obligor,  although  executed  upon 
the  trial  of  an  action  against  the  latter,  to 
render  the  obligor  competent  as  a  witness, 
and  under  a  mistake  as  to  the  legal  effect  of 
the  release;  and  the  co-obligor  may  at 
once  take  advantage  of  the  fact  by  plea,  and 
equity  will  not  intervene  to  relieve  the 
plaintiff  from  the  consequences  of  his  act. 
Hell  V.  Steel,  2  Humph.  148. 

So,  a  bond  given  to  an  officer  for  the  re- 
lease of  attached  property,  which  was  in- 
tended as  a  delivery  bond,  but  which  bound 
the  obligor  to  pay  the  judgment  rendered 
against  the  attachment  defendant,  is  bind- 
ing upon  the  obligor  for  the  payment  of  tlie 
judgment.  Moorman  v.  Collier,  32  Iowa, 
138. 

And  where,  when  a  person  signed  a  bond 
to  stay  execution,  he  inquired  of  the  jus- 
tice of  the  peace  who  took  it,  what  wns  its 
legal  import  and  effect,  and  to  what  extent 
he  would  be  liable  upon  it,  and  was  in- 
formed in  reply  that  it  was  only  to  secure 
costs,  he  cannot  have  the  bond  reformed 
90  as  to  impose  liability  for  costs  only,  since 
his  mistake  as  to  the  legal  effect  of  his  act 
cannot  deprive  the  plaintiff,  for  whose  bene- 
fit the  bond  was  given,  of  his  right.  Mc- 
Minn  v.  Patton,  92  N.  C.  371. 

So,  where  a  bond  is  given  to  dissolve  a 
jrarnishment,  the  surety  cannot  set  up  by 
plea  in  defense  that  he  supposed  when  he 
signed  the  bond  that  he  would  be  liable  fof 
only  so  much  money  as  the  garnishee  had 
in  his  bands,  or  as  he  miglit  become  pos- 
sessed of,  belonging  to  the  defendants,  such 
ignorance  or  mistake  of  law  being  neither 
induced  nor  participated  in  by  the  other 
party,  and  there  being  no  fraud,  deception, 
artifice,  or  misplaced  confidence  influencing 
his  action.     Nevin  v.  Fouche,  77  Ga.  47. 

And  where,  pending  an  action  commenced 
by  attachment,  the  defendant  directed  a 
scrivener  to  prepare  a  delivery  bond,  and 
tlie  bond  as  drawn  was  conditioned  to  pay 
whatever  judgments  might  be  rendered 
ngainst  the  defendant,  and  was  signed  by 
him  in  ignorance  of  its  legal  effect,  such 
ignorance  does  not  afford  ground  for  equi- 
table relief.  Glenn  v.  Statler,  42  Iowa,  107. 
Nor  will  a  serious  depreciation  in  the 
vnlue  of  land  after  the  time  of  its  purchase, 
the  vendor  and  vendee  having  bargained 
on  equal  terms,  in  the  absence  of  proof  of 
fraud,  misrepresentation,  or  concealment  of 
any  material  fact  on  the  part  of  the  vendor, 
by  which  the  purchaser  was  betrayed  into 
an  unfortunate  speculation,  discharge  the 
surety  of  the  purchaser.  Pascault  v.  Coch- 
ran, 34  Fed.  358. 

And  ignorance  of  the  legal  effect  of  ac- 
cepting the  bond  of  one  partner  for  a  sim- 
ple contract  debt  due  by  the  firm  is  not  a 
ground  for  relief  in  equity.  Williams  v. 
Hodgson,  2  Harr.  &  J.  474,  3  Am.  Dec.  563. 
Nor  is  it  a  defense  to  a  suit  on  a  note 
that  the  defendant  signed  it  jointly  with  a 
<^rporation  of  which  he  was  a  director,  in 
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the  mistaken  belief  that  it  was  necessary 
for  him  to  sign,  in  order  to  bind  the  com- 
pany, and  that  he  did  not  intend  to  bind 
himself  personally.  Maledon  v.  Leflore,  62 
Ark.  387,  35  S.  W.  1102. 

And  where  officers  of  a  corporation  sign 
a  note  with  their  individual  names,  adding 
thereto  "president"  and  "secretary,"  respec- 
tively, there  being  nothing  on  the  face  of  the 
note  indicating  a  principal  behind  them,  they 
are  personally  bound,  and  cannot  maintain 
a  proceeding  for  the  reformation  of  the  note, 
where  their  only  interest  in  reforming  the 
contract  is  to  relieve  themselves  from  lia- 
bility thereon,  and  to  show  it  was  not  their 
contract,  but  that  of  the  corporation.  San 
Bernardino  Nat.  Bank  v.  Andreson  (Cal.) 
32  Pac.  168. 

So,  a  person  who  indorses  his  name  on  a 
note  or  bill,  supposing  he  is  binding  himself 
as  an  indorser,  and  not  as  a  security,  com- 
mits an  error  of  Jaw  from  which  he  cannot 
have  relief,  when  he  was  not  led  into  it  by 
the  other  party.  Smith  ▼.  Gorton,  10  La. 
374. 

And  where  a  person  had  indorsed  a  prom- 
issory note  'for  accommodation  of  the  mak- 
er, and  the  indorsee  had  signed  the  agree- 
ment to  accept  from  the  -maker  a  specific 
sum  in  full  of  his  demand  on  having  a 
collateral  security  for  that  sum,  and  }t  ap- 
peared that  the  agent  of  the  maker  had 
represented  to  the  indorsee  before  he  signed 
the  agreement  that  the  maker  would  con- 
tinue liable  for  the  residue  of  the  debt 
secured  by  the  note,  the  agreement  hav- 
ing the  effect  of  discharging  the  security, 
the  representation,  beiiig  as  to  the  legal  ef- 
fect of  the  agreement,  is  immaterial,  and 
does  not  have  the  effect  of  avoiding  it.  Lew- 
is v.  Jones,  4  Barn.  &,  C.  512. 

So,  the  surrender  of  an  old  promissory 
note  is  a  sufficient  consideration  for  a  new 
one  executed  by  a  surety,  although  the 
surety  had  been  released  from  payment  of 
the  old  note  by  the  action  of  the  insolvent 
principal,  where  both  parties  knew  the  sub- 
stantial facts,  but,  being  ignorant  of  the 
law,  in  good  faith  supposed  the  surety  was 
liable  for  the  old  note.  Churchill  v.  Ihadluy, 
58  Vt.  403,  56  Am.  Rep.  563,  5  Atl.  189. 

And  a  promissory  note  payable  a  speci- 
fied term  after  date,  with  interest  from  date 
at  a  rate  higher  than  the  legal  rate,  will  not 
be  reformed  in  chancery  by  adding  the 
words,  "until  paid,"  after  the  words,  "from 
date,"  although  the  parties  intended  it  to 
bear  interest  at  the  higher  rate  after  as 
well  as  before  maturity,  if  the  note  was 
written  as  the  parties  intended  to  write  it, 
and  the  words,  "until  paid,"  were  omitted 
by  a  mistake  as  to  the  legal  effect  of  the 
omission.  Hicks  v.  Coody,  49  Ark.  425,  6 
S.  W.  714. 

So,  when  relief  is  sought  in  .one  action 
from  a  purchase  made  by  a  mistake  of  law 
as  to  the  effect  of  a  decree  rendered  in  an- 
other action,  the  ordinary  rules  as  to  mis- 
takes of  law  apply,  and  from  such  mistakes 
courts  of  equity  will  seldom  relieve.  Goode- 
now  V.  Ewer,  16  Cal.  461,  76  Am.  Dec.  640. 

And  a  purchaser  at  a   foreclosure   sale 
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cannot  be  reimbursed  in  the  amount  bid. 
though  he  acted  under  a  mistake  as  to  the 
effect  of  the  decree  and  sale  thereunder, 
that  mistake  being  one  of  law,  against 
which  a  court  of  equity  will  not  relieve  un- 
less the  mistake  be  accompanied  with  spe- 
cial circumstances,  such  as  misrepresenta- 
tion, undue  influence,  or  misplaced  confi- 
dence.    Ibid. 

So,  a  purchaser  mistakenly  believing  that 
a  judgment  under  which  he  purchased  at 
sheriff's  sale  was  older  than  a  mortgage  lien 
cannot  thereafter  be  relieved  of  his  bid  up- 
on the  ground  of  mistake  of  fact,  the  mort- 
gage being  of  record.  Norman  v.  Norman, 
26  S.  C.  41,  11  S.  £.  1096. 

But  where  the  sheriff  at  an  execution 
sale  led  the  purchaser  to  believe  that  the 
surplus  of  his  bid,  after  satisfying  the  exe- 
cution, would  be  applied  to  the  extinguish- 
ment of  a  certain  mortgage  which  was  a 
prior  lien  upon  the  premises,  and  the  pur- 
chaser bid  enough  to  satisfy  both  liens,  ex- 
pecting to  receive  an  unencumbered  title  to 
the  pr4)perty,  and  the  other  lien  was  not 
satisfied,  the  mistake  is  one  of  fact,  and 
equity  will  grant  relief  by  setting  aside  the 
sale.  Bay  v.  Harnett,  58  Iowa,  344,  12  N. 
W.  336. 

And  whether  a  court  of  equity  has  or  has 
not  the  power  to  vacate  the  satisfaction  of 
a  judgment,  and  open  it  for  further  proc- 
ess, because  the  purchaser,  under  a  mistake, 
bid  off  property  to  which  the  debtor  had  no 
title,  it  will  not  permit  such  a  sale  to  pre- 
judice a  party  in  a  case  over  which  it  has 
unquestioned  jurisdiction.  Hollister  v.  Dil- 
lon, 4  Ohio  St.  198. 

And  equity  will  relieve  against  a  mistake 
in  the  quantity  of  land  sold  at  a  judicial 
sale  where  the  mistake  is  such  that  relief 
would  have  been  granted  had  the  sale  been 
a  private  one.  Miller  v.  Craig,  83  Ky. 
623,  4  Am.  St.  Rep.  179. 

And  where,  at  a  judicial  sale  of  land  for 
the  payment  of  the  debts  of  a  decedent,  a 
tract  of  land  supposed  to  contain  40  acres, 
when  in  fact  it  contained  120  acres,  is  sold, 
the  heir  of  the  decedent,  all  of  the  debts 
having  been  paid,  may  recover  from  the  pur- 
chaser the  excess  of  88  acres,  he  being  al- 
lowed to  elect  on  which  side  he  will  have  40 
acres  laid  off  to  him,  or  to  take  the 
whole  tract,  paying  for  the  excess  at  the 
rate  of  his  bid.    Ibid. 

So,  where  distribution  had  been  made  of 
the  estate  of  an  intestate  among  those  who 
were  supposed  to  be  his  collateral  heirs  at 
law,  and  all  of  them  joined  in  a  release  to 
the  payer,  one  of  them  cannot  afterwards 
recover  a  greater  amount,  on  the  ground  of 
their  mutual  mistake  of  the  law  as  to  who 
were  the  heirs  at  law  of  the  intestate.  Good 
V.  Herr,  7  Watts  &  S.  253,  42  Am.  Dec.  230. 

And  where  a  woman  who  was  aunt  of  thr 
half  blood  and  cousin  of  the  whole  blood  to 
a  decedent,  in  accordance  with  a  legal 
opinion  misinterpreting  a  Delaware  statute. 
accepted  as  her  portion  of  the  intestate's 
real  estate  such  portion  only  as  she  wns 
entitled  to  as  cousin,  with  the  heirs  of  the 
half  blood  excluded,  while  she  was  also  en- 
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titled  by  law  to  a  portion  aa  aunt  of  the 
half  blood,  and  having,  under  erroneous  ad- 
vice, conveyed  away  her  inheritance,  6h« 
made  a  mistake  of  law,  and  not  a  mistake 
of  mixed  law  and  fact,  and  will  not  be  re- 
lieved in  equity  by  a  decree  for  a  reconvey- 
ance, especially  where  the  parties  cannot  be 
placed  in  statu  quo,  Hamblin  v.  Bishop,  41 
Fed.  74. 

But  where  a  half  interest  in  common  io 
a  lot  descended  to  a  man,  and  under  a  mis- 
take as  to  the  law  of  descent,  he  tboui^Iit 
that  his  brother  owned  the  Jot  in  severalty, 
and  they  owned  adjoining  lots,  and  exccutnl 
a  jt)int  mineral  lease  of  the  several  trrr^ 
owned  by*  them  in  severalty,  including  the 
lot  in  question,  the  lease  did  not  convey  tlte 
interest  of  the  party  who  supposed  be 
owned  nothing  in  the  lot,  since  it  was  exe- 
cuted under  a  material  mistake  as  to  the 
ownership;  but  wliere  the  lessee  has  trans- 
ferred the  lease  to  a  third  person,  wlio 
knows  nothing  of  the  facts,  the  latter  is  en- 
titled to  rely  on  the  execution  of  the  lease 
by  such  party  as  passing  his  intere-^t  in 
the  lot,  and  equity  will  not  reform  the  lease 
in  a  suit  against  the  transferee.  Harlan  v. 
Central  Phosphate  Co.  (Tenn.)  62  S.  \Y. 
014. 

So,  where  a  man  willed  a  lot  of  land  to 
his  wife,  and  subsequently,  before  his  death, 
traded  the  lot  for  other  lands,  the  wife  join 
ing  in  the  conveyance,  both  being  issured 
by  the  person  who  drew  the  deed,  and  lie- 
lieving,  that  the  exchange  of  farms  would 
not  alter  the  will  or  afi'ect  the  devise  to 
the  wife  except  to  give  her  the  land  r^ 
ceived  in  exchange,  in  lieu  of  the  lot  deviseJ 
to  her,  and  the  testator  afterwards  dietl 
without  having  altered  his  will,  leaving  no 
real  estate  except  the  lands  received  by  him 
in  exchange,  a  court  of  equity  has  no  pow 
er  to  correct  their  mistake  as  to  the  effort 
of  the  exchange  of  lots,  it  being  a  mistake 
of  law.     Gilbert  y.  Gilbert,  9  Barb.  632. 

And  wliere,  under  action  for  the  settle- 
ment of  a  testator's  estate,  all  the  children 
of  the  testator  being  parties  thereto,  a  tract 
of  land  was  purchased  at  its  full  value  by 
one  of  the  children,  who  was  advised  by 
counsel  and  believed  that  he  was  purchas- 
ing a  fee-simple  title,  and  he  took  a  deed 
and  gave  a  mortgage  for  a  portion  of  the 
purchase  price,  and  went  into  possession, 
he  cannot  resist  foreclosure  of  the  mort- 
gage on  the  ground  that  he  was  mistaken 
in  supposing  that  he  had  purchased  a  f«- 
simple  title,  for  whether  he  erred  in  con- 
struing the  testator's  will  to  give  the  testa- 
tor's children  an  absolute  estate,  or  in  sup- 
posing that  contingent  remaindermen  pro- 
vided for  in  it  were  not  necessary  parties 
to  the  action  under  which  the  sale  »'«* 
made,  it  was  a  mistake  of  law,  and  not  such 
as  would  be  relieved  against  in  the  action 
for  foreclosure.  If  entitled  to  any  relief 
at  all,  it  must  have  been  in  the  original 
ease  still  pending  in  which  the  order  of 
sale  was  made.  Munro  v.  Ix)ng,  36  S.  C. 
354.  28  Am.  St.  Rep.  861,  14  S.  E.  824. 

Nor  is  a  mistake  made  either  in  the  con- 
struction of  a  will,  or   in  supposing  ti** 
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the  rights  of  contingent  remaindermen 
would  be  barred  by  an  order  of  sale  made 
in  a  cause  to  which  they  were  not  parties, 
sufficient  to  warrant  equitable  relief.  Ibid. 
And  an  executor  who  buys  lands  of  the 
estate  for  which  he  is  executor  of  his  co- 
executors,  under  the  belief  that  the  will 
gave  authority  to  tliem  to  sell,  cannot  be 
relieved  in  equity  from  the  consequences  of 
hia  mistake,  where  he  was  not  ignorant  of 
any  fact  connected  with  the  title  to  the 
premises,  or  connected  with  the  authority 
of  the  vendors  to  sell  and  convey  them,  but 
relied  solely  upon  his  ignorance  of  the  law 
with  reference  to  the  authority  to  sell.  Dill 
V.  Shahan,  25  Ala.  604,  60  Am.  Dec.  540. 

So,  an  estate  of  a  deceased  person  is  not 
liable  to  pay  for  mourning  apparel  pur- 
chased after  his  death  by  his  family,  and 
one  who  furnishes  such  apparel,  believing 
the  estate  to  be  liable  for  it,  expressly 
stipulating  that  the  would  resort  only  to 
the  estate  for  his  pay,  cannot  maintain  an 
action  therefor  against  any  of  the  family 
upon  an  implied  promise.  Jenks  ▼. 
Mathews,  31  Me.  318. 

And  where  a  man  deposited  a  sum  of 
money  in  a  bank,  and  received  a  certificate 
of  deposit,  setting  forth  the  deposit  of  the 
money  by  him,  and  stating  that  the  same 
was  payable  to  the  order  of  himself  or  his 
wife  on  the  return  of  the  certificate,  and 
the  man  died  before  the  money  was  with- 
drawn, and  after  his  death  his  wife  present- 
ed the  certificate,  and  drew  the  money,  the 
paying  teller  of  the  bank,  knowing  of  the 
death  of  the  depositor  at  tlie  time,  if,  in 
making  the  payment,  he  mistook  the  law, 
supposing  he  had  a  right  to  pay  the  wife 
after  the  death  of  the  husband,  the  bank, 
whose  agent  he  was,  must  suiTer  the  con- 
sequences. Second  Nat.  Bank  v.  Wrightson, 
63  Md.  81. 

But  where  the  heir  at  law  of  a  share- 
holder in  a  company,  the  shares  in  which 
were  personal  estate,  being  ignorniit  of 
that  circumstance,  and  supposing  himself 
to  be  liable  in  respect  to  his  ancestor's 
shares,  executed  a  deed  of  indemnity  to 
trustees  of  the  compnny,  he  is  entitled  in 
equity  to  have  his  deed  cancled,  as  having 
been  obtained  under  a  mistnke  of  fact  and 
hiw.    Broughton  v.  Hutt,  3  De  G.  &  J.  501. 

And  a  clear  mistake  in  making  a  par- 
tition and  settlement  of  an  estate,  as  to  its 
liability  for  a  supposed  debt,  is  a  ground 
for  opening  mutual  releases  executed  by 
the  parties,  where  it  appears  that  the  set- 
tlernent  was  not  a  compromise  or  specu- 
lation; and  it  makes  no  difference  that  it  is 
uncertain  whether  tlie  mistake  was  one  of 
law  or  of  fact  Gist  v.  Cattell,  1  Bail.  Eq. 
343. 

So,  the  payment  of  money  into  court 
throujrh  the  ignorance  and  inadvertence  of 
the  parties  in  not  knowing  that,  upon  their 
doing  so,  the  other  parties  to  the  action 
<!ould  take  it  out,  does  not  amount  to  that 
kind  of  mistake  against  the  consequencpa 
of  which  equity  will  interfere.  Great  West- 
eni  R.  Co.  V.  Cripps,  6  Hare,  91. 

And  when  an  assessment  is  void  upon  its 
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face,  because  made  to  one  who  does  not 
own  the  property,  an'd  the  true  owner,  with 
a  knowledge  of  the  fact,  but  under  misap- 
prehension of,  or  in  ignorance  of,  the  law, 
pays  the  tax  under  protest,  to  avoid  a 
threatened  sale  of  the  property  by  the  tax 
collector,  it  is  to  be  deemed  a  voluntary 
payment,  and  he  cannot  recover  back  the 
money  paid  in  a  suit  against  the  tax  col- 
lector. Bucknell  v.  Story,  46  Cal.  589,  33 
Am.   Rep.   220. 

And  where  a  sheriff  who  held  an  execu- 
tion discovered  a  defect  in  it  which  he 
supposed  rendered  it  void,  and  he  there- 
fore neglected  to  execute  it,  and  judgment 
was  rendered  against  him  for  such  neglect 
in  a  court  of  law,  a  court  of  equity  can- 
not relieve  him  from  the  consequences  of 
his  neglect  of  duty.  Pettes  v.  Bank  of 
Whitehall,  17  Vt.  435. 

Nor  can  a  subscription  to  the  capital 
stock  of- a  corporation  be  canceled  because 
the  subscriber,  through  ignorance  of  law, 
acted  upon  the  mistaken  idea  tliat  she  was 
purchasing  the  stock  of  an  existing  corpora- 
tion, instead  of  participating  in  the  organi- 
zation of  a  new  corporation.  Williams  v. 
'ihwing  Electric  Co.  160  111.  526,  43  N.  £. 
595. 

And  where  a  railroad  company  which  had 
issued  two  kinds  of  stock,  a  first  preference 
stock  and  second  preference  stock,  after- 
wards issued  more  stock,  which  it  repre- 
sented to  be  preference  stock,  and  which  it 
sold  as  such,  and  it  was  declared  by  law 
to  rank  below  either  the  first  or  second  pref- 
erence stock,  the  directors  and  secretary  of 
the  company  are  not  liable  to  make  good 
the  misrepresentation  to  the  purchaser  of 
the  stock,  or  repay  him  the  purchase  money, 
since  the  purchaser  knew  he  was  purchasing 
a  new  stock,  and  not  the  preferred  stock, 
but  thought  it  ranked  with  the  preferred 
stock,  so  that  he  was  not  deceived  by  any 
misrepresentation  of  fact;  there  had  merely 
been  a  common  misconception  of  the  law. 
Eaglesfield  v.  Londonderry,  L.  R.  4  Ch. 
Div.  693. 

So,  where,  in  the  preparation  of  a  con- 
tract, there  was  no  agreement  that  a  con- 
dition as  to  certain  dividends  should  be 
inserted  in  it,  such  condition  cannot  be  said 
to  have  been  omitted  by  mistake,  and  a 
reformation  cannot  be  had,  because  the  mis- 
take, if  any,  is  one  of  law,  in  supposing  that 
the  condition  could  be  enforced  without  its 
insertion  in  the  contract.  Trotter  v.  Bre- 
voort,  60  App.  Div.  562,  69  N.  Y.  Supp. 
1028. 

And  a  finding  by  a  referee,  on  -conflicting 
evidence,  as  a  fact,  that  a  parol  agreement 
for  a  special  rate  of  interest  upon  advances 
to  be  made  by  a  party  on  account  of  a  land 
purchase  was  omitted  from  a  written  con- 
tract concerning  such  advances  through  a 
mistake  of  law,  sustains  in  the  appellate 
court  on  an  appeal  from  a  judgment  of  the 
court  below  the  legal  conclusion  that  the 
unsucceasful  party  was  not  entitled  to  have 
the  contract  reformed,  in  tlie  absence  of  a 
finding  that  the  otlier  party  to  the  con- 
tract was   guilty    of    inequitable    conduct. 
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Greene  v.  Smith,  160  N.  Y.  533,  55  N.  E. 
210. 

But  where  an  insurance  company  pur- 
chased the  business,  received  the  assets,  and 
undertook  the  liabilities  of  another  insur- 
ance company,  and  a  creditor  of  the  sell- 
ing company  canceled  his  security,  and  ac- 
cepted a  substituted  security  of  the  purchas- 
ing company,  and  the  purchase  was  held 
void  as  ultra  vires,  the  court  has  jurisdic- 
tion to  relieve  the  creditor,  though  his  mis- 
take was  a  mistake  of  law;  and  he  may 
be  remitted  to  his  original  rights  against 
the  selling  company,  and  is  entitled  to 
prove  in  winding-up  proceedings.  Re  Sax- 
on Life  Assur.  Soc.  2  Johns.  &  H.  408. 

So,  where  a  debtor  called  a  meeting  of 
his  creditors,  and  proposed  a  composition 
of  10s.  to  the  pound,  payable  by  instal- 
ments, and  a  deed  was  prepared  in  supposed 
compliance  with  the  bankruptcy  act,  and 
certain  creditors  declined  to  assent,  but  sub- 
sequently, on  being  informed  by  the  debtor 
that  the  deed  had  been  executed  by  the  re- 
quired number  of  creditors,  and  had  been 
registered,  and  the  amount  of  the  instal- 
ments having  been  remitted  to  them,  they 
took  the  money  and  said  nothing,  and  the 
deed  was  afterwards  decided  to  be  void  for 
want  of  a  strict  compliance  with  the  pro- 
visions of  the  statute,  the  creditors  are  pre- 
cluded from  suing  the  debtor  for  the  bal- 
ance of  their  debt,  as  tlie  mistake,  if  any, 
under  which  tliey  received  the  instalments, 
was  one  of  law,  and  not  of  fact.  Kitchin  v. 
Hawkins,  L.  R.  2  C.  P.  22. 

But  where  a  creditor  levied  execution  on 
his  debtor's  goods  for  a  debt  exceeding  £50, 
and  the  sheriff  seized  and  sold  them,  and 
the  debtor  filed  a  petition  for  liquidation, 
and  served  notice  on  the  sheriff  before  the 
sale,  but  before  the  expiration  of  fourteen 
days  from  the  sale  the  first  meeting  of  the 
creditors  was  held,  but  no  resolution  was 
passed,  and  the  sheriff  then,  after  the  ex- 
piration of  the  fourteen  days,  paid  the  pro- 
ceeds of  the  sale  to  the  execution  creditor, 
and  afterwards  a  bankruptcy  petition  was 
filed  by  another  creditor,  which  stated  the 
filing  of  the  petition  for  liquidation  and 
the  failure  of  the  proceedings,  and  the  debt- 
or was  adjudged  a  bankrupt  under  this  pe- 
tition, and  the  trustees  demanded  the  pro- 
ceeds of  the  sale  from  the  execution  credit- 
or, who  paid  them  to  them  believing  they 
were  legally  entitled  to  them,  it  was  held 
that  the  liquidation  proceedings  entirely 
came  to  an  end  on  the  failure  of  the  meet- 
ing to  pass  a  resolution,  and  that  the  debt- 
or was  not  adjudged  a  bankrupt  on  the 
liquidation  petition,  and  therefore  the  sher- 
iff was  justified  in  paying  the  proceeds  of 
the  sale  to  the  execution  creditor,  and  the 
court  had  jurisdiction  to  relieve* against  the 
mistake  of  law,  and  to  order  the  money  to 
be  repaid  by  the  trustees  to  the  execution 
creditor.    Ex  parte  James,  L.  R.  9  Ch.  609. 

c.  Rule   that   mistaJce   of   Jaw   may    he 
cause  for  rcfoi^ntatloti, 

1,  Generally, 

In  equitv,  the  line  between  mistakes  of 
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law  and  mistakes  in  fact  has  not  been  go 
clearly  and  sharply  drawn  as  at  law. 
Daniell  v.  Sinclair,  L.  R.  6  App.  Cas.  181, 
18  Eng.  Riil.  Cas.  144;  Williamson  t. 
Brown,  195  Mo.  313,  93  S.  W.  791. 

The  doctrine  that  a  mistake  or  ignorance 
of  law  is  no  excuse  for  the  breach  or  aon- 
performance  of  an  agreement  is  confined  to 
cases  of  pure,  unmixed  mistake  of  law,  in 
which  there  is  no  mistake  of  fact,  and  no 
trust  or  element  of  fraud  entering  in  and 
conducing  to  the  making  of  the  contract 
King  v.  Doolittle,  1  Head,  77;  Coger  r. 
M'Gee,  2  Bibb,  321,  5  Am.  Dec.  610;  Sparks 
V.  Pittman,  51  Miss.  511. 

Though  relief  will  not  be  granted  merely 
on  account  of  a  mistake  of  law,  there  are 
cases  in  which  there  are  other  elemrats,  not 
in  themselves  sufficient  to  authorize  tbe 
court  to  interpose,  but  which,  combined 
with  such  a  mistake,  will  entitle  the  party 
to  relief.  Jordan  v.  Stevens,  51  Me.  78, 
81  Am.  Dec.  556. 

-  Thus,  equity  will  relieve  against  a  mi»- 
take  of  fact  superinduced  by  mistake  of 
law.     Gross  ▼.  Leber,  47  Pa,  520. 

And  when  one  party  induces  another, 
without  any  consideration,  to  convey  land 
to  him,  under  their  mistaJce  of  fact,  aris- 
ing from  their  ignorance  of  the  law,  and 
the  property  cannot  in  good  conscience  be 
retained,  a  reconveyance  will  be  decreed 
upon  a  bill  in  equity  therefor.  Freeman  t. 
Curtis,  51  Me.  140,  81  Am.  Dec.  564. 

So,  where  there  is  a  mistake  of  fact  or  a 
mistake  of  law  and  fact  combined,  equitable 
relief  can  be  granted,  especially  if  such  re- 
lief does  not  result  in  injury  to  the  oppo- 
site party.  Lane  v.  Holmes,  55  Minn.  379, 
43  Am.  St.  Rep.  508,  57  N.  W.  132. 

And  where,  in  an  agreement,  there  was  a 
mutual  mistake,  in  a  sense  a  mistake  in 
law,  but  in  which  there  was  no  misconcep- 
tion of  legal  rights,  but  a  mistake  as  to 
the  effect  of  the  instrument  by  including  in 
it  as  a  contracting  party  a  person  who  was 
never  intended  to  be  included,  equity  will 
grant  relief.  Wake  v.  Harrop,  1  Hurlst  t 
C.  202. 

And  it  has  been  held  that  the  maxim  of 
law,  "Ignorance  of  the  law  is  no  excuse," 
has  regard  to  the  requirements  of  public 
policy  that  ignorance  cannot  be  pleaded  to 
excuse  crime,  but  does  not  hold  in  civil 
cases.  Lansdown  v.  Lansdown,  Moseley, 
364. 

And  the  rule  in  general  terms  has  been 
quite  extensively  adopted,  that  a  mistake  of 
law  in  a  proper  case  may  be  corrected  in 
equity,  as  well  as  a  mistake  of  fact.  K*'- 
ants  V.  Strode,  11  Ohio,  480,  38  Am.  Dec. 
744;  Clopton  v.  Martin,  11  Ala.  187;  Rem- 
ington V.  Higgins,  54  Cal.  620;  Park  Bros. 
V.  Blodgett  &  C.  Co.  64  Conn.  28,  29  Atl. 
133;  Way  v.  Roth,  159  111.  162,  42  K.  E. 
321 ;  Benson  v.  Markoe,  37  Minn.  30,  5  Am, 
St.  Rep.  816,  33  N.  W.  38;  Corrigan  v.  Tier- 
nav.  100  Mo.  276,  13  S.  W.  401;  Leitens- 
dorfer  v.  Delphy,  15  Mo.  160,  55  Am.  Dw- 
137;  Webster  v.  Webster,  33  N.  H.  18,  ^^ 
Am.  Dec.  705;  Barlow  v.  Scott,  24  N.  Y. 
40;  Hall  V.  Reed,  2  Barb.  Ch.  600;  Marsh 
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V.  McNair,  48  Hun,  117;  Wheadon  v.  Olds, 
20  Wend.  174;  Lowndes  v.  Chisolni,  2 
MCord,  Eq.  455,  16  Am.  Dec.  067;  Lord  v. 
Horr,  30  Wash.  477,  71  Pac.  23;  Biggs  v. 
llailey,  49  W.  Va.  188,  38  S.  E.  409;  John- 
son V.  Parker,  34  Wis.  596;  Hunt  v.  Kous- 
manier,  8  Wheat.  174,  6  L.  ed.  589;  Stone  v. 
Godfrey,  5  De  G.  M.  &  G.  76;  Henkle  v. 
Royal  Exch.  Assur.  Co.  1  Ves.  Sr.  317; 
Ware  v.  Horwood,  14  Ves.  Jr.  29. 

Where  it  can  be  done  without  impairing 
the  rights  of  those  who  were  ignorant  of 
the  existence  of  any  such  mistake  wlien 
their  rights  accrued.  Hall  v.  Reed;  Way 
V.  Roth;  Biggs  V.  Bailey;  and  Johnson  v. 
Parker, — supra. 

And  that  a  plain  and  acknowledged  mis- 
take of  law  is  not  beyond  the  rciicli  of 
equity.  Benson  v.  Bunting,  127  Cal.  532, 
78  Am.  St.  Rep.  81,  59  Pac.  992. 

A  mistake  which  is  relievable  in  equity 
is  some  unintentional  act,  omission,  or  er- 
ror, arising  from  ignorance,  surprise,  impo- 
sition, or  misplaced  confidence,  and  such  n 
mistake  may  be  either  of  law  or  of  fact. 
Allen  V.  Elder,  76  Ga.  674,  2  Am.  St.  Rep. 
63. 

And  the  word  "mistake''  in  a  bill  alleging 
a  contract  different  from  that  reduced  to 
writing,  and  that  it  was  so  written  by  mu- 
tual mistake,  is  a  statement  of  a  fact,  and 
not  a  conclusion  of  law.  Smelaer  v.  Pngh, 
29  Ind.  App.  614,  64  N.  E.  943. 

It  is  a  principle  of  equity  that  when  an 
instrument  is  drawn    and   executed    which 
professes  or  is  intended  to  carry  into  exe- 
cution an  agreement,  whether  in  writing  or 
by  parol,  previously  entered  into,  but  which, 
by  mistake  of  the  draftsman,  either  in  fact 
or  in  law,  does  not  fulfil,  or  which  violates, 
the  manifest  intention  of  the  parties  to  the 
agreement,  equity  will  correct  the  mistake 
so  as  to  produce  a  conformity  of  the   in- 
strument   to     the     agreement.       Hunt     v. 
Rhodes,   1   Pet.   1,   7   L.   ed.   27;    Rogers  v. 
Atkinson,  1  Ga.  12;  Collier  v.  Lanier,  1  Ga. 
238;  Kvner  v.  Boll,  182  III.  171,  54  N.  E. 
025;   Stafford   v.   Fetters,   55   Iowa,  484,   8 
N.  W.  322;  Worley  v.  Tuggle,  4  Bush,  168; 
Knuckles  v.   J.  D.  Hughes  Lumber  Co.  ( Kv. ) 
116  S.  W.  1193;  Dulany  v.  Rogers,  50  Md. 
524;  Newland  v.  First  Baptist  Church  Soc. 
137  Mich.  335,  100  N.  W.  612;  Leitensdorf- 
er  V.  Delphy,  15  Mo.  160,  55  Am.  Dec.  137; 
Webster  v.  Webster,  33  N.  H.   18,  66  Am. 
Dec.  705;   Trusdell   v.    Lehman,   47    N.    J. 
Eq.  218,  20   Atl.   391;    McMillan   v.    Fish, 
20  N.  J.  Eq.   610:    Winterniute  v.   Snvder, 
3-N.  J.  Eq.  489;  Bacot  v.  FeRsenden,  124  N. 
Y.  Supp.  370;  C\irti8  v.  Leavitt,  15  N.  Y. 
9;  Talley  v.  Courtney,  1  Heisk.  715;  Kelley 
''.  Ward,  94  Tex.  289,  60  S.  W.  311;  Diet- 
rich V.  Hutchinson,  73  Vt.  134,  87  Am.  St. 
Rep.  698,  50  Atl.  810;   White  v.  Campbell, 
80  Va.  180;  Alexander  v.  Newton,  2  Gratt. 

In  Kyner  v.  Boll,  supra,  Fowler  v.  Black, 
136  111.  363,  U  L.R.A.  670,  26  N.  K.  590. 
supra,  IV.  b,  2,  was  distinguished,  and  it 
was  said  that  the  principle  announced  by 
that  and  similar  cases  should  not  be  carried 
to  the  extent  of  refusing  relief  where  the 
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scrivener,  from  ignorant  presumption,  and 
against  the  intention  of  the  parties,  has  in- 
serted in  the  deed  words  limiting  the  estate 
which  the  parties  intended  the  grantee 
should  take 

So,  a  mistake  which  will  justify  the  ref- 
ormation of  a  written  instrument  may  be 
one  made  by  a  scrivener  who  was  acting  as 
mutual  agent  of  both  parties  in  drafting  tiie 
instrument.  Meek  ▼.  Hurst,  223  Mo.  688, 
122  S.  W.  1022. 

If  parties  to  a  contract  were  misled  by 
misplaced  confidence  in  the  skill  of  the 
scrivener,  it  is  a  mistake  of  fact  on  their 
part,  from  which  equity  will  grant  relief, 
and  not  a  mistake  of  law.  Canedy  v. 
Marcy,  13  Gray,  373. 

So,  the  rule  is  general  and  well  support- 
ed that  a  writing  may  be  reformed  to  ex- 
press the  real  agreement,  where,  by  reason 
of  mutual  mistake  of  law,  fact,  or  both,  or 
such  mistake  on  the  part  of  one  and  fraud 
on  the  part  of  the  other,  the  actual  agree- 
ment arrived  at  is  so  written  as  not  to  ex- 
press that  agreement.  'Marshall  v.  West- 
rope,  98  Iowa,  324,  67  N.  W.  257;  Turpin 
V.  Gresham,  106  Iowa,  187,  76  N.  W.  680; 
Campbell  v.  Hatchett,  55  Ala.  648;  Pickett 
V.  Merchants'  Nat.  Bank,  32  Ark.  346;  Park 
Bros.  V.  Blodgett  &  C.  Co.  64  Conn.  28,  29 
Atl.  133;  Louisville  &  N.  R.  Co.  v.  Cox,  133 
Ga.  763,  66  S.  E.  1088;  Webb  v.  Hammond, 
31  Ind.  App.  613,  68  N.  E.  916;  Worley  v. 
Tuggle,  4  Bush,  168;  McElderry  v.  Shipley, 
2  Md.  25,  56  Am.  Dec.  703;  Showman  v. 
Miller,  6  Md.  479;  Smith  v.  Jordan,  13 
Minn.  204,  Gil.  246,  97  Am.  Dec.  232;  Wil- 
liampon  v.  Brown,  195  Ma.  313,  93  S.  W.  791 ; 
Gotthelf  V.  Shapiro,  130  App.  Div.  1,  120 
N.  Y.  Supp.  210;  Kornegay  v.  Everett,  99 
N.  C.  30,  5  S.  E.  418;  Forester  v.  Van  Au- 
ken,  12  N.  D.  175,  96  N.  W.  301;  Bailey 
V.  Bailey,  8  Humph.  230;  Thompson  v. 
Phenix  Ins.  Co.  136  U.  S.  287,  34  L.  ed. 
408,  10  Sup.  Ct.  Rep.  1019;  New  York  L. 
Ins.  Co.  V.  McMaster,  30  C.  C.  A.  532,  67 
U.  S.  App.  638,  87  Fed.  63,  reversing  78  Fed. 
33. 

Within  these  rules,  where  there  is  a  mis- 
take, whether  of  law  or  of  fact,  in  redu- 
cing an  agreement  to  form,  or  in  carrying  it 
into  effect,  equity  will  grant  relief.  Lan- 
ning  V.  Carpenter,  48  N.  Y.  408;  Goodenow 
V.  Ewer,  16  Cal.  461,  76  Am.  Dec.  540;  Par- 
ish V.  Camplin,  139  Ind.  1,  37  N.  E.  607; 
Gump's  Appeal,  65  Pa.  476;  Wisconsin  M. 
&  F.  Ins.  Co.  Bank  v.  Mann,  100  Wis.  596, 
76  N.  W.  777;  Rowell  v.  Smith,  123  Wis. 
510,  102  N.  W.  1,  3  A.  &  E.  Ann.  Cas.  773; 
Elliott  V.  Sackett,  108  U.  S.  132,  27  L.  ed. 
678,  2   Sup.  Ct.  Rep.  375. 

In  the  absence  of  a  waiver  of  the  right 
in  that  regard,  or  estoppel  to  the  assertion 
of  it.  Rowell  V.  Smitli  and  Wisconsin  M. 
&  F.  Ins.  Co.  Bank  v.  Maim,  supra. 

And  a  court  of  equity  has  jurisdiction 
to  correct  mistakes  both  as  to  law  and  fact, 
by  ordering  a  proper  instrument  to  be  exe- 
cuted, according  to  the  true  intent  of  the 
parties.  Wychc  v.  Greene,  16  Ga.  57;  Alex- 
ander V.  Caldwell,  55  Ala.  517;  Campbell  v. 
Hatchett,   55   Ala.   548;    Allis   v.   Hall,   76 
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Conn.  322,  66  Atl.  637;  Cross  v.  Bean,  81 
Me.  626,  17  Atl.  710;  Nebraska  Loan  &  T. 
Co.  V.  Ignowski,  64  Neb.  398,  74  N.  W. 
852 ;  Beall  v.  Martin,  48  Neb.  479,  67  N.  W. 
433;  Story  v.  Gammell,  68  Neb.  709,  94  N. 
W.  982;  Kornegay  v.  Everett,  99  N.  C.  30, 
6  S.  E.  418;  McKay  v.  Simpson,  6  Ired.  £q. 
462;  Minot  v.  Tilton,  64  N.  H.  371,  10  Atl. 
682;  Firmstone  v.  DeCamp,  17  N.  J.  Eq, 
317;  Brown  v.  Brown,  79  Hun,  44,  29  N.  Y. 
Supp.  652;  Uihlein  v.  Matthews,  93  App. 
Div.  67,  86  N.  Y.  Supp.  924;  Pennell  v. 
Wilson,  2  Robt.  506;  Hunt  v.  Freeman,  1 
Ohio,  490;  Webster  v.  Harris,  16  Ohio,  490; 
Harvey  v.  United  States,  13  Ct.  CI.  322; 
Carrell  v.  McMurray,  136  Fed.  661. 

And  this  is  the  rule  though  there  is  no 
mistake  as  to  the  terras  of  the  agreement, 
but,  through  a  mistake  of  the  scrivener,  or 
by  any  other  inadvertence  in  reducing  it  to 
writing,  the  instrument  does  not  express  the 
agreement  actually  made.  Born  v.  Schren- 
keisen,  110  N.  Y.  65,  17  N.  E.  339;  Hebler 
V.  Brown,  18  Misc.  395,  41  N.  Y»  Supp.  441; 
Baker  v.  Paine,  1  Ves.  Sr.  456. 

So,  the  right  to  a  remedy  in  equity  in 
case  of  a  mistake  in  the  making  of  a  con- 
tract, or  the  reduction  of  the  contract  to 
writing,  is  the  same,  whetlier  the  writing 
was  drafted  by  the  parties  or  by  a  third 
person.  Wisconsin  M.  &  F.  Ins.  Co.  Bank 
y.  Mann,  supra;  Baldwin  v.  National  Hedge 
&  Wire  Fence  Co.  19  C.  C.  A.  675,  39  U.  S. 
App.  162,  73  Fed.  574. 

And  it  is  immaterial,  on  the  question  of 
a  reformation  of  a  contract  by  a  court  of 
equity,  to  make  it  speak  the  actual  agree- 
ment of  the  parties,  how  the  mistake  hap- 
pened, whether  by  a  misunderstanding  of 
the  meaning  of  the  words,  or  otherwise. 
Cassidy  v.  Metcalf,  66  Mo.  519;  Larkins  v. 
Biddle,  21  Ala.  252;  Stafford  v.  Fetters,  55 
Iowa,  484,  8  N.  W.  322. 

And  the  right  to  have  a  mistake  of  this 
kind  corrected  is  not  affected  by  the  ab- 
sence of  fraud  or  mistake  of  fact.  Rider  v. 
Powell,  28  N.  Y.  310;  Henkle  v.  Royal  Exch. 
Assur.  Co.  1  Ves.  Sr.  317. 

Nor  is  the  right  and  power  of  a  court  of 
equity  to  reform  a  contract,  to  make  it 
speak  the  actual  agreement  of.  the  parties, 
aifected  by  the  fact  that  the  contract  was 
drawn  by  the  plaintiff  himself.  Cassidy  v. 
Metcalf,  supra. 

And  a  contract  entered  into  under  a  mu- 
tual misconception  of  legal  rights,  amount- 
ing to  a  mistake  of  law  in  tlie  contracting 
parties,  by  which  the  object  of  it  cannot  be 
accomplished,  is  as  liable  to  be  set  aside 
or  rescinded  as  a  contract  founded  in  mis- 
take of  matter  of  fact.  Champlin  v.  Luy- 
tin,  1  Edw.  Ch.  407. 

And  when  it  is  perfectly  evident  that  the 
only  consideration  of  a  contract  was  a  mis- 
take as  to  the  legal  rights  or  obligations  of 
the  parties,  and  there  has  been  no  fair  com- 
promise of  bona  fide  and  doubtful  claims, 
the  contract  may  be  avoided  on  the  ground 
of  a  clear  mistake  of  law,  and  a  total  want, 
therefore,  of  consideration  or  mutuality. 
Underwood  v.  Brockman,  4  Dana,  309,  29 
Am.  Dec.  407. 
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So,  while  everyone  is  usually  bound  as  if 
he  had  a  knowledge  of  the  law,  whether  he 
has  it  or  not,  there  is  no  inile  which  con- 
clusively presumes  such  knowledge  as  a 
fact,  where  that  fact  is  important.  Blade 
V.  Ward,  27  Mich.  191,  16  Am.  Rep.  16i 

And  -when  parties  have  acted  under  t  mn- 
tual  mistake  of  law,  and  the  party  jeopard- 
ized thereby  cannot  be  relieved  without  sub- 
stantial injustice  to  the  other  side,  equity 
will  afford  redress,  especially  if  the  party  to 
be  benefited  by  the  mistake  invokes  the  aid 
of  equity  to  put  him  in  a  position  where  the 
mistake  will  become  advantageous  to  him. 
Freiknecht  v.  Meyer,  38  N.  T.  Eq.  315. 

So,  where  both  parties  understooa  the  lav 
alike,  both  making  the  same  mistake,  and 
the  mistake  operates  to  deprive  one  of  the 
parties  of  a  valuable  right,  and  to  give  to 
the  other  party  a  material  advantage  not 
contemplated  by  either,  a  court  of  equity 
will  adjust  their  rights  as  though  the  law 
relating  thereto  was  in  fact  as  the  parties 
supposed  it  to  be,  if  necessary  to  do  justice 
between  them.  Benson  v.  Bunting.  127 
Cal.  632,  78  Am.  St.  Rep.  81,  69  Pac  992. 

And  if  a  man,  by  the  misapprehension  of 
his  counsel  as  to  his  legal  liability,  has 
bound  himself  further  than  he  was  legally 
liable,  and  there  is  no  reason  to  believe  that 
he  intended  his  obligation  to  extend  beyond 
his  legal  liability,  he  is  relievable  in  equity. 
Fitzgerald  v.  Peck,  4  Litt.  (Ky.)   125. 

It  has  been  held,  however,  that  whatever 
exceptions  tliere  may  be  to  the  rule  that 
equity  will  not  relieve  from  mere  mistake 
of  law  are  few  in  number,  and  have  some- 
thing peculiar  in  their  character,  and  in- 
volve other  elements  of  decision.  Bank  of 
United  States  v.  Daniel,  12  Pet,  32,  9  L.  ed. 
989. 

And  that  where  mistakes  of  law  are  cor^ 
rected,  there  has  generally  been  also  a 
marked  disparity  in  thij  position  and  in- 
telligence of  the  parties,  so  that  they  have 
not  been  on  equal  terms,  and  that  the  party 
obtaining  the  property  or  other  advantn<re, 
persuaded  or  induced  the  other  to  part  with 
it,  so  that  there  has  been  undue  influence 
on  the  one  side  and  undue  conlidonce  on  the 
other.  Jordan  v.  Stevens,  51  Me.  78,  81 
Am.  Dec.  556. 

And  that  to  authorize  a  court  of  equity 
to  interfere  and  grant  relief  for  a  mistake 
of  law,  the  mistake  must  be  so  gross  and 
palpable  as  to  create  the  belief  that  some 
undue  advantage  was  taken  of  the  party, 
from  imbecility  of  mind  or  the  exercise  of 
improper  influence.  Haden  v.  Ware,  15  Ala. 
149. 

The  attending  circumstances  must  be 
such  as  to  excite  the  suspicion  of  fraud,  im- 
position, misrepresentation,  or  undue  influ- 
ence on  one  side,  and  imbecility,  credulity, 
or  blind  confidence  on  the  other.  Dailey  v. 
.lessup,  72  Mo.  144. 

And  while  a  court  of  equity  will  some- 
times grant  relief  where  parties  have  con- 
tracted under  a  mutual  mistake  of  the  law, 
yet,  where  the  means  of  knowledge  were 
equal,  and  no  undue  advantage  was  taken, 
such   court   will   not   interpose   its  powers 
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when  the  effect  of  a  decree  would  be  to  give 
to  one  litigant  and  take  from  another  some- 
thing of  value,  not  in  contemplation  of 
the  parties  at  the  time  of  the  contract, 
without  any  consideration  being  paid  there- 
for. Jeakins  ▼.  Frazier,  64  Kan.  267,  07 
Pftc.  854,  reversing  9  Kan.  App.-  850,  62 
Pac  354. 

So,  where  relief  is  sought  against  the 
consequences  of  mistakes  in  law,  the  court 
must  be  satisfied  that  the  complainant's 
conduct  has  been  determined  by  those  mis- 
takes. Stone  V.  Godfrey,  5  De  G.  M.  &  G. 
76. 

Nor  will  the  mistake  of  a  person  be  per- 
mitted in  equity  to  benefit  him  at  the  ex- 
pense of  those  who  were  injured  by  the  mis- 
take. Brown  v.  Bonner,  8  Leigh,  1,  31  Am. 
Dec  637. 

And  an  admitted  and  clearly  established 
misapprehension  of  the  law  creates  a  basis 
for  the  interference  of  courts  of  equity  rest- 
ing on  discretion,  to  be  exercised  only  in 
the  most  unquestionable  and  flagrant  cases. 
Marshall  ▼.  Lane,  27  App.  D.  C.  276. 

And  ignorance  of  the  law  with  a  full 
knowledge  of  the  facts  cannot  be  set  up  as 
t  defense,  where  the  circumstances  would 
otherwise  create  an  equitable  bar  to  a  legal 
title.  Storrs  v.  Barker,  6  Johns.  Ch.  166, 
10  Am.  Dec.  316. 

So,  while  a  mistake  of  law  might  give 
jurisdiction  to  a  court  of  equity  in  a  given 
case,  and  be  a  ground  for  relief,  a  court  of 
equity  will  not  listen  to  the  allegation  that 
a  member  of  the  bar  has  made  such  a  mis- 
take. Magniac  v.  Thomson,  2  Wall.  Jr.  209, 
Fed.  Cas.  No.  8,957. 

And  a  mistake  of  the  law  by  the  attorney 
of  one  only  of  the  parties  to  an  agreement, 
or  a  misapprehension  of  the  agreement  by 
the  party  whose  attorney  he  was,  is  not  suf- 
ficient to  justify  a  reformation  of  the  con- 
tract.   Pennell  v.  Wilson,  2  Robt  5U5. 

2.  Uieiake  restating  in  failure  to  carry 
out   intention. 

Many  of  the  late  and  well-considered 
cases  have  shown  a  tendency  to  adopt  the 
theory  that  the  main  object  of  equitable 
jurisdiction  should  be  to  effectuate  the  in- 
tentions of  the  parties  to  the  contract  in 
question,  and  that  any  mistake  of  such  par- 
ties which  would  defeat  such  intentions 
should  be  corrected  in  equity,  so  as  to  carry 
them  into  effect,  whether  it  be  a  mistake  of 
law  or  a  mistake  of  fact,  and  without  ref- 
erence to  the  principle  that  mistake  or  ig- 
norance of  law  does  not  excuse.  Within 
this  theory,  contracts  will  be  ref«  rnied  not 
only  where  mistakes  of  fact  are  clearly  es- 
tablished, but  also  where,  by  mistake  as  to 
the  legal  effect  of  the  language  employed, 
the  real  intent  of  the  parties  is  not  ex- 
pressed. Conner  v.  Baxter,  124  Iowa,  219, 
99  N.  W.  726;  Marshall  v.  Westrope,  98 
Iowa,  324,  67  N.  W.  257;  Larkins  v.  Bid- 
die,  21  Ala.  252;  Parker  v.  Carter,  91  Ark. 
162,  120  S.  W.  836:  Cake  v.  Peet,  49  Conn. 
501;  Patterson  v.  Bloomer,  35  Conn.  57,  95 
Am.  Dec.  218;  Ward  v.  Allen,  28  Ga.  74; 
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Wyohe  v.  Greene,  11  Ga.  159;  Dinwiddle  v. 
Self,  145  111.  290,  33  N.  E.  892;  Maher  v. 
llibernia  Ins.  Co.  67  N.  Y.  283;  Kyder  v. 
Ryder,  19  R.  I.  188,  32  Atl.  919;  Rainey  v. 
Allison,  64  Tex.  697 ;  Harrell  v.  De  Norm  an - 
die,  26  Tex.  121;  Goodell  v.  Field,  15  Vt. 
448;  Pulaski  Iron  Co.  v.  Palmer,  89  Va. 
384,  16  S.  £.  275;  Walden  v.  Skinner,  101 
U.  S.  677,  26  L.  ed.  963. 

And  this  is  so  although  the  parties  knew 
what  words  were  employed,  and  their  ordi- 
nary meaning.  Maher  v.  Hibernia  Ins.  Co. 
supra. 

To  enforce  such  an  agreement  without  ref- 
ormation would  be  to  create  a  new  contract 
which  was  never  assented  to  understanding- 
ly,  and  to  impose  duties  and  liabilities 
which  the  parties  never  contemplated  as- 
suming.    Ramey  v.  Allison,  supra. 

Equity  will  reform  a  contract  where  the 
parties  never  intended  to  enter  into  the  con- 
tract set  forth  in  the  writing,  the  mistake 
being  one  of  fact  in  failing  to  use  apt  words 
to  express  their  intention.  Reed  v.  Root, 
59  Iowa,  359,  13  N.  W.  323. 

And  when  the  legal  effect  of  the  terms 
agreed  upon  by  the  parties  to  be  employed 
in  a  written  instrument,  through  a  misap- 
prehension or  ignorance  of  their  import,  re-  ^ 
suits  in  a  contract  different  from  that ' 
really  entered  into  by  them,  a  court  of 
equity,  in  the  exercise  of  its  moral  jurisdic- 
tion, will  reform  it.  Orr  v.  Echols,  119  Ala. 
340,  24  So.  357;  Moore  v.  Tate,  114  Ala. 
582,  21  So.  820;  Conlin  v.  Masecar,  80  Mich. 
139,  45  N.  W.  67;  Everett  v.  Jones,  38  N. 
Y.  S.  R.  644,  14  N.  Y.  Supp.  395. 

This  is  the  rule  of  Dolvin  v.  Americait 
Harrow  Co. 

The  rule  of  equity  that  relief  will  not  be 
granted  to  correct  mistakes  of  law  has  no 
application  to  mistakes  in  the  language  of  a 
contract,  or  the  choice  of  the  form  of  an  . 
instrument,  whereby  it  has  an  effect  differ- 
ent from  the  intention  of  the  parties.  Staf- 
ford v.  Fetters,  55  Iowa,  484,  8  N.  W.  3l!2. 

And  if  a  writing  contains  less  or  more  or 
something  different  from  the  intention  of 
the  parties,  by  mistake,  and  this  is  made  to 
appear  by  clear  and  satisfactory  proof,  a 
court  of  equity  will  reform  the  writing  so 
as  to  make  it  conform  to  what  the  parties 
intended.  Cromwell  v.  Winchester,  2  Head, 
389;  Jacobs  v.  Parodi,  50  Fla.  541,  39  So. 
833;  Trapp  v.  Moore,  21  AJa.  693;  Sibert 
V.  McAvov,  15  111.  106;  Adams  v.  Wheeler, 
122  Ind.  251,  23  N.  E.  700;  Bonbright  v. 
Bonbright,  123  Iowa,  305,  98  N.  W.  784; 
Nowlin  V.  Pyne,  47  Iowa,  293;  Taylor  v. 
Deverell,  43  Kan.  469,  23  Pac.  628 ;  (Joger  v. 
M'Gee,  2  Bibb,  321,  6  Am.  Dec.  610;  Du- 
lany  v;  Rogers,  50  Md.  624;  Cooke  v.  Hus- 
bands, 11  Md.  492;  Sparks  v.  Pittman,  51 
Miss.  511;  Cassidy  v.  Metcalf,  66  Mo.  619; 
Michigan  Buj?gy  Co.  v.  Woodson,  69  Mo. 
App.  550;  Lansing  v.  Commercial  Union 
Assur.  Co.  4  Neb.  (Unof.)  140,  93  N.  W. 
756;  Mitchell  v.  Griffith  (Nob.)  126  N.  W. 
998;  Botsford  v.  McLean,  45  Barb.  478; 
Savarye  v.  McCorklo,  17  Or.  42,  21  Pac.  444; 
Pennypacker  v.  Laidlev,  33  W.  Va.  624,  31 
S.   E.   39;    Hearn  v.   Equitable   Safety   Ins. 
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CJo.  4  Cliff.  192,  Fed.  Cas.  No.  6,300;  Cock- 
erell  v.  Cholmeley,  1  Hubs.  &  M.  418; 
Heukle  v.  Royal  Exch.  Assur.  Co.  1  Ves.  Sr. 
317. 

And  this  is  so  even  though  the  failure 
was  the  result  of  a  mistake  of  law.  Michi- 
gan Buggy  Co.  V.  Woodson;  Dinwiddie  v. 
Self;    and  Bonbright  v.   Bonbright, — ^supra. 

And  although  the  failure  may  have  re- 
sulted from  a  mistake  as  to  the  legal  mean- 
ing and  effect  of  the  terms  or  language  em- 
ployed in  the  writing.  Williamson  y. 
Brown,  396  Mo.  313,  93  S.  W.  791;  Lans- 
ing V.  Commercial  Union  Assur.  Co.  supra; 
Farley  v.  Deslonde,  69  Tex.  458,  6  S.  W. 
786. 

And  equity  may  reform  and  correct  con- 
tracts, though  unambiguous  on  their  face, 
on  clear  proof  that  through  fraud  or  er- 
ror the  written  instrument  has  been  made 
to  express  a  different  purpose  from  that 
which  the  parties  had  agreed  on  and  intend- 
ed to  embody  therein.  Ker  v.  Evershed,  41 
La.  Ann.  15,  6  So.  666;  Sanford  v.  Wash- 
burn, 2  Root,  499;  Elmore  v.  Austin,  2 
Root,  415;  Peasley  ▼.  McFadden,  68  Cal. 
611,  10  Pac.  179. 

Courts  of  equity  will  not  refuse  redress 
if  it  is  certain  that  a  written  contract  con- 
veys a  different  right  or  efTectuates  a  differ- 
ent purpose  from  that  intended  by  the  par- 
ties, and  will  treat  the  mistake  as  one  of 
fact.     Tabor  v.  Cilley,  53  Vt.  487. 

And  equity  will  rectify  a  mistake  !n  a 
written  instrument  upon  parol  testimony 
when  the  words  employed  do  not  express  the 
intention  of  the  parties.  Helm  v.  Wright, 
2  Humph.  72;  Tcsson  v.  Atlantic  Mut.  Ins. 
Co.  40  Mo.  33,  93  Am.  Dec.  293. 

The  statement  that  equity  will  not  re- 
lieve against  a  mutual  mistake  of  the  law 
is  true  only  in  a  limited  sense;  that  is, 
when  the  mistake  is  as  to  the  legal  effect 
of  what  has  been  agreed  upon;  where  the 
error  of  law  is  in  the  legal  moaning  or  ef- 
fect of  certain .  words  employed  in  writing 
out  the  contract,  equity  will  grant  relief, 
for  the  writing  then  does  not  express  what 
the  parties  meant.  Richmond  v.  Ogden 
Street  R.  Co.  44  Or.  48,  74  Pac.  333;  Ry- 
der v.  Ryder,  19  R.  I.  188,  33  Atl.  919. 

It  applies  only  where  the  mistake  is 
purely  one  of  law,  and  the  party  had  full 
knowledge  of  all  the  material  facts  and  cir- 
cumstances. Lumber  Exch.  Bank  v.  Mil- 
ler, 18  Misc.  127,  40  N.  Y.  Supp.  1073. 

On  the  question  of  the  correction  of  a 
mistake  in  a  written  instrument  by  a  court 
of  equity,  the  inquiry  is.  Does  the  instru- 
ment contain  what  the  parties  intended  it 
should,  and  understood  that  it  did?  Is  it 
their  agreement?  If  not,  it  may  be  re- 
formed so  as  to  make  it  the  evidence  of 
what  the  true  bargain  between  the  parties 
was,  and  it  is  wholly  immaterial  from  what 
cause  the  defective  execution  of  the  intent 
of  the  parties  originated.  Wychc  v.  Greene, 
16  Ga.  57,  on  former  appeal,  11  Ga,  159. 

To  establish  a  mistake  in  an  instrument 
which  a  court  of  equity  will  correct,  it  is 
sufficient  to  show  that  the  parties  had 
agreed  to  accomplish  a  particular  object  by 
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I  the  inatrument  to  be  executed,  and  that  the 
'  instrument  as  executed  is  insuflicient  to  ef- 
fect the  object.    Leitensdorfer  v.  Delphy,  15 
Mo.  160,  55  Am.  Dec.  137. 

And  where  parties,  in  reducing  an  agree- 
ment to  writing,  fail,  by  mistake,  to  em- 
body their  intention  in  the  instrument^ 
either  because  they  do  not  understand  the 
meaning  of  the  words  used,  or  their  legal 
effect,  equity  will  grant  relief  by  reforming 
the  instrument;  and  it  matters  not  wheth- 
er such  mistake  be  called  one  of  law  or  one 
of  fact.  Wall  V.  Meilke,  89  Minn.  232,  94 
N.  W.  688;  Sampson  v.  Mudge,  13  Fed.  2G0. 

And  if  a  written  instrument  fails  to  ex- 
press the  intention  of  the  parties,  equity 
will  grant  relief  either  affirmatively,  by  re- 
forming or  canceling  the  contract,  or  by 
way  of  defense  to  its  enforcement.  Zies- 
Chang  v.  Helmke  (Tex.  Civ.  App.)  84  S.  W. 
'436. 

So,  under  this  rule,  relief  will  be  grant- 
ed by  equity  from  a  mutual  mistake  as  to 
the  legal  efrect  of  an  instrument,  as  well 
as  from  a  mistake  of  fact.  Lucas  v.  Lu- 
cas, 30  Ga.  191,  76  Am.  Doc.  GVl;  Adair  t. 
McDonald,  A2  Ga.  500;  Allen  v.  KKIer,  76 
Ga.  674,  2  Am.  St.  Rep.  03;  llopwood  v. 
McCausland,  120  lown.  218,  04  X.  W.  409; 
Welch  V.  Welch,  13  Ky.  L.  lU»p.  039;  Ken- 
nard  v.  George,  44  N.  11.  440;  Evanta  v. 
Strode,  11  Ohio,  480,  38  Am.  Dec.  744; 
Globe  Ins.  Co.  v.  Boyle.  21  Ohio  St.  127. 

Especially  when  it  opcmtcs  as  a  gross  in- 
justice to  one,  and  gives  an  unconscieutious 
advantage  to  the  other.  Allen  v.  Elder,  su- 
pra. 

A  mistake  in  a  contract  in  not  knowing 
the  meaning  which  the  law  attaches  to  the 
words  employed  cannot  be  said  to  be  a  mis- 
take of  law,  which  equity  will  not  correct, 
because  the  parties  failed  to  use  the  words 
intended.  Reed  v.  Root,  69  Iowa,  359,  13 
N.  W.  323. 

And  where  parties  to  a  parol  agreement 
intend  to  reduce  it  to  writing,  and  because 
they  are  ignorant  of  the  force  of  language, 
and  misunderstand  the  meaning  of  the 
terms  used,  make  a  contract  different  from 
that  designed,  equity  will  grant  relief  by 
reforming  the  instrument,  and  coraiiel  the 
parties  to  execute  and  perform  their  agree- 
ment as  they  made  it.  Pitcher  v.  Hennes- 
sey, 48  N.  Y.  415. 

It  has  been  held,  however,  that  eqnity 
will  not  interfere  to  offer  relief  in  an  ac- 
tion to  reform  a  deed  on  the  ground  of  mis- 
take, where  the  parties  to  such  dcetl  did  nt*t 
mistake  its  contents,  but  only  tlio  eiTect 
thereof.  Toops  v.  Snyder,  70  Iiid.  554: 
Morton  v.  Morris,  27  Tex.  Civ.  App.  262,  66 
S.  W.  94. 

So,  a  deed  of  gift  drawn  by  the  grantor 
himself,  which,  by  reason  of  his  ignorance 
of  the  law,  does  not  express  his  intention, 
may  be  reformed  in  equity.  Larkins  t. 
Biddlc,  21  Ala.  252. 

And  equity  will  interpose  for  the  relief 
of  one  who  has  taken  a  defective  convey- 
ance, and  will  compel  the  vendor  and  those 
claiming  under  him  by  act  of  law,  although 
without  notice,  and  even  purchasers  for  a 
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valuable  consideration,  with  notice,  to  make 
good  the  conve^rance.  Mastin  ▼.  Ilalley,  61 
Mo.  196. 

And  equity  will  grant  relief  where  an  at- 
tempt t4>  perform  an  existing  contract,  as 
by  the  execution  of  a  deed,  fails  through 
misunderstanding  on  the  part  of  the  grant- 
or as  to  the  effect  of  the  instrument  by 
which  performance  is  attempted,  although 
the  mistake  be  not  mutual.  Welles  v. 
Yates,  44  N.  Y.  525. 

So,  a  mistake  as  to  the  ownership  of  land 
is  a  mistake  of  fact  in  regard  to  which 
equity  will  grant  relief,  although  the  mis- 
take arose  from  an  erroneous  view  of  the 
legal  elTect  of  a  deed.  Livingstone  v.  Mur- 
phv,  187  Mass.  315,  105  Am.  St.  Rep.  400, 
72'N.  E.  1012;  Busiere  v.  Reilly,  189  Mass. 
518,  75  N.  E.  958. 

And  an  erroneous  view  of  the  legal  ef- 
fect of  a  deed  in  a  chain  of  title  is  a  mis- 
take of  fact,  against  which  equity  will 
grant  relief.    Livingstone  v.  Murphy,  supra. 

So,  mistakes  as  to  the  condition  of  one's 
title,  or  the  correctness  or  regularity  of  an- 
tecedent proceedings,  are  frequently  relieved 
from  where  the  equity  is  clear,  being  prop- 
erly classed  with  mistakes  of  fact.  Ger- 
dine  v.  Menage,  41  Minn.  417,  43  N.  W.  01 ; 
Whelen's  Appeal,  70  Pa.  410. 

And  even  though  the  parties  to  a  deed 
knew  that  it  read  "three  fifths"  instead  of 
'four  fifths,"  in  describing  the  estate  con- 
veyed, it  constitutes  a  mistake  of  fact, 
which  may  be  corrected  in  equity,  and  not  a 
mistake  of  law,  where  the  parties  really 
thought  the  deed  sufficient  to  convey  the 
four  fifths,  and  the  plaintiff  is  entitled  to  a 
reformation  in  that  respect.  Parish  v. 
Caraplin,  139  Ind.  1,  37  N.  E.  607. 

And  a  statement  that  the  lien  of  a  deed 
of  trust  on  land  is  prior  to  the  lien  of  a 
judgment,  when  it  is  not  accompanied  by 
mention  of  the  circumstances  upon  which 
the  priority  of  the  one  lien  over  the  other 
depends,  is  a  statement  of  fact,  and  a  mis- 
take in  regard  to  such  priority  is  one  of 
fact  when  it  is  due  to  a  misapprehension  of 
these  circumstances,  within  the  rule  that 
equity  will  correct  mistakes  of  fact.  Smith 
V.  Patterson,  63  Mo.  App.  60. 

Nor  does  the  principle  thfit  a  written  con- 
tract cannot  be  set  aside  merely  because  one 
of  the  parties  put  an  erroneous  construc- 
tion on  the  words  in  which  it  was  expressed 
apply  to  a  case  where  a  mistake  by  one  of 
the  parties  as  to  the  meaning  of  the  words 
used  has  been  induced,  however  innocently, 
by  the  other  party.  Wilding  v.  Sanderson 
[1897]  2  Ch.  534. 

And  whether  a  tract  of  land  claimed  by 
pre-emption  is  within  a  district  of  country 
reserved  from  the  operation  of  the  pre-emp- 
tion laws  is  a  matter  of  fact,  which  a  pur- 
chaser would  not  be  presumed  to  know,  un- 
der the  rule  which  presumes  a  knowledge 
of  the  law.  Morel  and  v.  Atchison,  19 
Tex.  303. 

To  reform  a  contract  in  equity,  however, 
it  roust  be  shown  that  the  true  intention 
of  the  parties  was  di/Terent  from  the  con- 
tract as  reduced  to  writing,  and  that  by 
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some  fraud  or  mistake  the  real  contract  be- 
tween the  parties  was  not  truly  reduced  to 
writing;  and  proof  of  the  parties*  interpre- 
tation of  the  contract  is  not  sufldcient  to 
show  fraud  or  mistake  in  drawing  it  up. 
Coffing  V.  Taylor,  16  111.  457;  Fritzler  v. 
Robinson,  70  Iowa,  600,  31  N.  W.  61; 
Knuckles  v.  J.  D.  Hughes  Lumber  Co. 
(Ky.)  116  S.  W.  1193;  Brioso  v.  Pacific 
Mut.  Ins.  Co.  4  Daly,  246. 

And  it  is  only  when,  through  fraud  or 
mistake,  a  party  has  executed  an  instru- 
ment that  he  believes  to  be  in  accordance 
with  the  real  agreement,  but  which  is  in 
fact  dififerent,  that  equity  will  relieve,  and 
even  then  the  mistake  as  well  as  the  agree- 
ment must  be  made  out  by  clear  proof. 
Wilson  V.  Deen,  74  N.  Y.  531 ;  Zieschang  v. 
Helmke   (Tex.  Civ.  App.)   84  S.  W.  436. 

So,  it  has  been  held  that  where  an  agree* 
ment  between  two  parties  was  reduced  to 
writing,  and  read  over  and  signed  by  one 
of  them,  it  is  not  sufficient,  in  a  suit  in 
equity  by  him  for  the  reformation  of  such 
ugieement,  for  him  to  alle^  that  he  sup- 
posed the  terms  of  the  written  agreement 
were  in  legal  efl'ect  the  same  as  the  true 
terms  of  the  agi'eement  previously  entered 
into  by  the  parties;  such  a  mistake  is  one 
of  law,  and  not  of  fact,  and  will  not  war- 
rant the  interference  of  a  court  of  equity. 
Hoover  v.  Reilly,  2  Abb.  (U.  S.)  471,  Fed. 
Cas.  No.  6,677. 

And  to  warrant  granting  relief  in  an  ac* 
tion  to  reform  a  contract  alleged  to  express 
a  different  purpose  from  that  which  the 
parties  had  agreed  on,  there  must  be  clear 
proof  of  the  nntcccdcnt  contract,  and  of  the 
error  in  committing  it  to  writing,  Ker  v. 
Kvershed,  41  La.  Ann.  15,  6  So.  566;  St. 
Anthony  Falls  Wn tor-Power  Co.  ▼.  Merri- 
man,  35  Minn.  42,  27  N.  W.  199. 

3,  Application  to  particular  cases, 
(a)  Deeds, 

(1)  Generally, 

Equity  has  jurisdiction  to  and  will  re* 
form  a  deed  or  other  instrument  by  the 
correction  of  a  mistake  in  it,  where  it  ap- 
pears that,  by  mutual  mistake  of  all  the 
parties  to  it,  the  instrument  does  not  con- 
form to  or  express  their  intention  or  agree- 
ment. Easter  v.  Severin,  78  Ind.  540;  Tay- 
lor v.  Deverell,  43  Kan.  469,  23  Pac.  628; 
Xutall  V.  Nutall,  26  Ky.  L.  Rep.  671,  82 
S.  W.  377;  M'Louth  v.  Rathbone,  19  Ohio, 
21;  Pulaski  Iron  Co.  v.  Palmer,  89  Va. 
384,  16  S.  E.  275;  Elliott  v.  Sackett,  108 
[J.  S.  132,  27  L.  ed.  678,  2  Sup.  Ct.  Rep.  375. 

A  misapprehension  of  rights  under  a 
deed,  not  arising  from  the  misconstruction 
of  the  deed,  is  a  mistake  in  fact,  and  con- 
sequently relicvable  in  equity.  Dcnys  v. 
Shuckburgh,  4  Younge  &  C.  Exch.  42. 

And  mistakes  and  misapprehensions  in 
the  drawer  of  deeds,  contrary  to  the  de- 
sign of  the  parties,  are  as  much  a  ground  of 
equitable  relief  as  fraud  and  imposition. 
Chapman  v.  Allen,  Kirby,  399,  1  Am.  Dec. 
24. 
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While  a  general  warranty  deed  without 
limitation,  reservation,  or  exceptions  con- 
veys all  the  grantor's  rights,  title,  and  in- 
terest, both  legal  and  equitable,  in  and  to 
the  property  embraced  therein,  and  while 
parol  testimony  is  not  admissible  to  vary, 
contradict,  or  explain  such  deed,  unambig- 
uous oh  its  face,  yet,  if  such  deed  is  exe- 
cuted through  mutual  mistake  as  to  the 
legal  effect  thereof,  contrary,  to  the  plainly 
established  intention  of  the  parties  thereto, 
a  court  of  equity  will  grant  relief  against 
such  mistake,  especially  where  the  same  is 
attributable  to  the  party  or  his  agent  who 
is  seeking  to  take  an  unconscionable  ad- 
vantage thereof.  Biggs  v.  Bailey,  49  W.  Va. 
188,  3S  S.  £.  499. 

And  where  a  deed  was  drawn  professed- 
ly to  carry  out  the  agreement  of  the  par- 
ties, previously  entered  into,  and  is  exe- 
cuted under  the  misapprehension  that  it 
embodies  the  agreement,  whereas,  by  mis- 
take of  the  draftsman,  either  as  to  fact  or 
law,  it  fails  to  fulfil  that  purpose,  equity 
will  correct  the  mistake  by  reforming  the 
instrument  in  accordance  with  the  contract. 
Trusdell  v.  Lehman,  47  N.  J.  Eq.  218,  20 
Atl.  391;  Nutall  v.  Nutall,  supra;  Cox  v. 
Ellsworth,  18  Neb.  664,  53  Am.  Rep.  827, 
26  N.  \V.  460. 

A  deed  of  land,  defective  in  some  formal 
requisite,  is  treated  practically  in  a  court 
of  chancery  as  an  executory  contract  for 
the  sale  of  land,  the  court  looking  in  such 
case  through  the  deed,  at  the  contract  of 
the  parties  lying  behind  it,  and  of  which 
the  deed  is  the  evidence;  and  the  relief 
which  it  furnishes  is  not  so  properly  a  ref- 
ormation of  the  defective  instrument  as 
the  compelling  the  specific  performance  of 
the  contract.  Dickinson  v.  Glenney,  27 
Conn.  104. 

And  equity  will  interpose  and  grant  re- 
lief to  prevent  a  deed  being  used  contrary 
to  the  intention  expressed  in  it.  Reade  v. 
Armstrong,  7  Ir.  Ch.  Rep.  375,  affirming 
7  Ir.  Ch.  Rep.  266. 

So,  under  the  Massachusetts  statute  of 
1856,  chap.  38,  a  court  of  equity  has  juris- 
diction to  reform  a  deed  of  real  estate 
upon  clear,  oral  evidence  that  it  was  not 
written  according  to  the  intention  of  the 
parties,  although  the  scrivener  used  the 
words  which  he  intended.  Canedy  v.  Marcy, 
13  Gray,  373. 

Precise  conformity  to  instructions  in  the 
preparation  of  a  deed,  however,  is  not  nec- 
essary to  prevent  equitable  relief;  substan- 
tial conformity  is  all  that  is  necessary. 
Hewitt's  Appeal,  55  Md.  509. 

And  a  deed  executed  by  persons  cov- 
enanting therein  that  their  heirs,  executors, 
and  administrators  will  warrant  and  defend 
the  title  to  the  premises  furnishes  no  ground 
for  the  interposition  of  a  court  of  equity 
to  reform  it  because  of  the  inadvertent 
omission  of  the  word,  "they,"  which  would 
have  made  the  covenant  of  warranty  a  per- 
sonal one.  Ruffner  v.  McConnel,  17  111. 
212,  63  Am.  Dec.  362. 

Nor  will  equity  set  aside  a  deed  because 
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of  a  mistake  therein,  where  the  evidvnee 
of  the  mistake  is  not  clear,  unequirocal, 
and  convincing.  Hoover  v.  Gray,  91  Ark. 
246,  120  S.  W.  981.  See  also  on  this  sub- 
ject, infra,  VII.  k,  3. 

And  a  person  who,  as  heir  of  a  deceased 
owner  of  a  tax  sale  certificate,  took  out  a 
tax  deed  thereon,  wherein  the  name  of  the 
deceased  person  was  inserted  as  grantee, 
may  apply  to  the  county  clerk  and  obtain 
a  deed  made  to  herself  as  grantee,  notwith- 
standing the  issuance  of  the  former  inetra- 
ment,  but  she  cannot  maintain  an  equitable 
action  to  have  the  deed  reformed  by  a  de- 
cree substituting  her  own  name  as  grant«e 
therein.  Baker  v.  Lane,  82  Kan.  715,  uite, 
405,  109  Pac.  182. 

Nor  will  a  court  of  equity  interfere  to 
cancel  a  deed  alleged  to  be  fraudulent,  m 
the  prayer  of  one  having  no  interest  in  the 
land  conveyed.  Norris  v.  Laberee,  58  Me. 
260. 

And  where  a  deed  was  made  as  the  par- 
ties intended,  without  any  wrongful  inser- 
tions or  negligent  omissions,  a  court  of 
equity  will  not,  after  twenty  years  have  ex- 
pired, interfere  to  reform  it,  so  that  it  will 
have  the  legal  effect  expected.    Ibid. 

(2)  Omiasiona, 

m 

A  party  to  a  deed  or  other  written  con- 
tract is  entitled  to  have  the  same  reformed 
on  the  ground  that  a  material  part  of  the 
agreement  had  been  omitted  by  mistake. 
Cooding  V.  McAlister,  9  How.  Pr.  123; 
Murphy  v.  Rooney,  45  Cal.  78;  Sibert  v. 
McAvoy,  15  111.  106;  Purvines  v.  Harrison, 
151  HI.  219,  37  N.  E.  705;  Knuckles  v.  J.  D. 
Hughes  Lumber  Co.  (Ky.)  116  S.  W.  1193j 
Phoenix    Ins.    Co.   v.    Ryland,    69   Md.  437, 

1  L.R.A.  548,  16  Atl.  109;  Gower  v.  Sterner, 

2  Whart.  75 ;  Lough  v.  Michael,  37  W.  Va. 
679,  17  S.  E.  181,  470. 

And  he  is  entitled  to  have  it  enforced 
as  reformed.     Murphy  v.  Rooney,    supra. 

And  a  mistake  in  a  deed  with  reference 
to  the  accidental  omission  from  it  of  words 
which  were  intended  to  be  inserted  therein 
is  a  mistake  of  fact,  and  not  one  of  law. 
Purvines  v.  Harrison,  supra;  Ruffner  t. 
McConnel,  17  111.  212,  63  Am.  Dec.  362. 

And  the  omission  from  a  deed  by  mutual 
mistake  of  a  reversionary  clause  materially 
altering  the  effect  of  the  instrument  war- 
rants a  reformation  of  the  instrument 
Hamilton  County  v.  Owens,  138  Ind.  183, 
37  N.  E.   602. 

And  the  omission  to  insert  in  a  deed  a 
material  reservation  or  easement  to  the 
gi-antor,  agreed  upon  by  the  parties,  will 
be  corrected  in  chancery  upon  parol  proof 
thereof,  and  of  mistake  in  not  inserting  it 
in  the  conveyance.  Athey  v,  McHenry,  6 
B.  Mon.  50. 

So,  where  words  of  inheritance  are  omit- 
ted  from  a  deed  by  the  ignorance  or  mis- 
take of  the  draftsman,  a  court  of  equity 
will  supply  them.  Springs  v.  Barren,  56 
N.  C.  (3  Jones,  Eq.)   96. 

Or  a  trust  in  fee  may  be  considered  •■ 
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created  which  a  court  of  equity  will  exe- 
cute according  to  the  conscience  and  inten- 
tion of  the  parties.  Trusdell  v.  Lehman, 
47  N.  J.  Eq.  218,  20  Atl.  391. 

And  equity  will  order  the  annulment  of 
a  trust  and  the  reconveyance  of  the  trust 
property  where  the  grantor,  who  was  cestui 
que  trust  for  life,  and  the  trustee,  were  ad- 
vised hy  counsel,  and  all  believed,  that  the 
deed  of  trust  was  revocable  at  pleasure  of 
the  grantor,  who,  in  that  belief,  executed 
the  papers,  although  the  deed  in  fact  con- 
tained no  power  of  revocation.  Kilduffe 
V.  Maitland,  12  Pa.  Co.  Ct.  362. 

So,  where  an  attorney,  in  drawing  a  deed 
by  which  a  father  conveys  a  life  estate  to 
his  daughter,  neglects  to  insert  in  it  the 
clause,  ''for  her  sole  and  separate  benefit/' 
it  constitutes  such  a  mistake  as  a  court  of 
equity  will  relieve  against.  Stone  ▼.  Hale, 
17  Ala.  557,  52  Am.  Dec.  185. 

And  where  a  woman  employed  a  scriv- 
ener to  draw  a  deed  for  her  to  convey  to 
her  son  a  tract  of  land  with  a  reservation 
of  a  life  estate  in  her,  the  conveyance  be- 
ing a  gift,  and  the  mother  reposing  great 
confidence  in  the  son,  and  by  inadvertence 
or  mistake  the  words  reserving  the  life 
estate  were  omitted,  so  as  to  convey  the 
land  absolutely  in  fee,  and  the  son,  in  his 
lifetime,  on  discovery  of  the  mistake,  prom- 
ised to  correct  the  deed,  a  court  of  equity 
will  reform  it  so  as  to  reserve  to  the  gran- 
tor the  life  estate.  Purvines  ▼.  Harrison, 
supra. 

And  where  a  judgment  under  which  a 
purchaser  at  a  sheriiTs  sale  purchased  was 
entered  in  the  minutes,  but  not  recorded, 
and  the  execution  was  erroneously  described 
in  the  deed,  the  sheriff's  deed  may  be  re- 
formed in  equity.  Vanness  v.  Vanness,  1 
N.  J.  Eq.  248. 

So,  where  it  was  agreed  that  a  vendor 
should  have  a  lien  on  the  land  sold  for  un- 
paid purchase  money,  and  the  draftsman 
was  so  instructed  to  write  the  deed,  and 
he  and  the  parties  thought  it  was  so  writ- 
ten, but,  in  matter  of  fact  and  law  it  was 
not,  the  deed  may  be  reformed  on  the  evi- 
dence of  the  draftsman,  so  as  to  reserve 
the  lien,  and  then  the  lien  may  be  en- 
forced.    Worley  v.  Tuggle,  4   Bush,  168. 

And  where  a  deed  conveyed  title  to  land, 
reserving  to  the  grantor  a  right  to  cut  pine 
trees  off  of  such  part  of  said  lands  required 
by  the  grantee  for  improvements,  a  court 
of  equity  has  power,  upon  proper  allcgiitions 
and  proof,  to  reform  (he  deed  so  as  to 
make  it  express  the  real  agreement  of  the 
parties,  and  specify  what  particular  lands 
are  required  for  improvement.  Jacobs  v. 
Parodi,  50  Fla.  541,  39  So.  833. 

And  where  a  person  agreed  to  sell  and 
convey  land  to  another,  subject  to  the  rij«;lit9 
of  a  third  person,  to  whom  he  had  sold  all 
the  pine  timber  on  said  land,  on  condition 
that  the  third  person  should  remove  it 
within  a  specified  time,  wlii6h  hnd  not  ex- 
pired, and  the  insertion  of  a  clause  to  that 
effect  in  the  deed  was  omitted  through  mu- 
tual  mistake    and    inadvertence,    the    deed 
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should  be  so  reformed  as  to  show  that  the 
conveyance  was  subject  to  the  rights  of 
the  purchaser  of  the  timber;  but  it  would 
be  erroneous  to  reform  it  by  inserting  an 
absolute  reservation  to  the  grantor  of  all 
the  pine  timber  on  the  land  at  the  date  of 
the  deed)  without  fixing  any  time  within 
which  it  should  be  cut  and  removed.  Saw- 
yer V.  Hanson,  48  Wis.  611,  4  N.  W.  765. 

So,  where  it  was  agreed  that  a  part  of 
the  consideration  for  a  deed  was  the  sup- 
port of  the  grantors  by  the  grantees  while 
the  grantors  live,  and  that  a  stipulation  to 
this  effect  should  be  inserted  in  the  deed, 
but,  by  mutual  mistake,  it  was  omitted, 
the  grantors  in  such  deed  are  entitled  to 
have  the  same  corrected  in  a  suit  against 
the  grantee  for  that  purpose,  or  against 
his  successor,  who  paid  no  value  or  took 
with  notice.  Savage  v.  McCorkle,  17  Or. 
42,  21  Pac.  444. 

And  a  deed  by  a  man  to  his  two  children, 
naming  them,  in  which  it  was  provided  that 
he  had  given  and  granted  unto  his  said  chil- 
dren a  certain  tract  of  land,  describing  it, 
and  appointing  a  named  person  guardian  of 
his  children,  with  such  powers  as  are  con- 
ferred by  law,  and  whenever  his  children 
shall  arrive  at  the  age  of  twenty-one,  they 
will  be  entitled  to  take  possession  of  said 
land,  and  at  the  same  time  it  is  to  be  con- 
sidered that  the  deed  of  gift  will  not  take 
place  till  the  death  of  the  grantor  and 
the  death  of  his  wife,  such  deed  contains 
conclusive  extrinsic  evidence  of  the  vendor's 
intention  to  convey  to  his  children  a  fee- 
simple  estate  after  the  death  of  himself 
and  wife;  and  where  the  necessary  tech- 
nical words  to  create  a  lee-simple  estate 
have  been  inadvertently  or  ignorantly  omit- 
ted, a  court  of  equity  will  correct  it.  Vick- 
ers  V.  Leigh,  104  N.  C.  248,  10  S.  E.  308. 

And  where  a  man  conveyed  lands  to  the 
receivers  of  a  railroad  company  by  deed 
containing  a  covenant  that  the  company 
would  build  and  maintain  certain  fences 
thereon,  the  receivers  further  agreeing  ver- 
bally that  they  would  give  the  grantor  an 
annual  free  pass  over  the  railroad,  and  re- 
new the  same  annually  during  his  life,  and 
the  deed  was  duly  executed,  but  the  re- 
ceivers objected  to  the  insertion  of  the 
fence  covenant  in  the  deed,  and  promised  to 
observe  it  if  it  were  struck  out,  which  was 
done,  and  the  deed  delivered,  and  the  re- 
ceivers built  the  fences,  as  agreed,  and 
issued  the  pass  annually,  but  when  the  re- 
ceivers had  been  relieved,  and  the  reorgan- 
ized company  had  taken  possession  of  the 
road,  they  refused  to  keep  up  the  fence  cov- 
enant and  to  deliver  the  annual  pass,  the 
grantor  was  entitled  to  have  the  deed  re- 
formed in  equity  by  inserting  the  covenant 
to  build  and  maintain  the  fences,  but  he 
was  entitled  to  no  relief  with  relation  to 
the  annual  pass,  since  the  receivers  had  no 
power  to  bind  their  successors  by  such  an 
agreement.  Martin  v.  New  York,  S.  ft  W. 
R.  Co.  36  N.  J.  Eq.  109. 

So,  where,  in  a  partition  deed  between 
tenants  iu  commop^  s^  tra<?t  of  land  assigned 
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to  one  of  the  parties  was  omitted  by  mis- 
take, and  the  ])arties  took  possession  ac- 
cording to  their  deeds,  the  mistake  should 
be  rectified  and  a  specific  performance  of 
the  contract  as  to  the  tract  omitted  should 
be  decreed.  Tilton  v.  Tilton,  9  N.  H.  385. 
And  where  a  person  owning  several  pieces 
of  land  agreed  to  sell  them  and  take  back  a 
mortgage  for  a  part  of  the  purchase  price, 
and  by  mistake  of  the  scrivener  one  of  the 
lots  was  omitted  from  the  deed,  and  the 
mortgage  and  the  papers  were  executed  and 
delivered  without  either  party  having  dis- 
covered its  omission,  equity  will  reform  the 
deed  and  mortgage,  and  foreclose  the  mort- 
gage as  reformed.  Crippen  v.  Baumes,  15- 
Hun,  136. 

(3)  Insertions  wrongfully  made. 

A  conveyance  which  passes  too  much 
may  be  rectified  and  the  excess  deducted, 
lieaumont  v.  Bromley,  Turn.  &  11.  41;  Sibert 
v.  McAboy,  15  III.  106. 

And  if  a  man,  by  the  misapprehension  of 
his  counsel  as  to  his  legal  liability,  has 
bound  himself  further  than  he  was  legally 
liable,  and  there  is  no  reason  to  believe 
that  he  intended  his  obligation  should  ex- 
tend beyond  his  legal  liability,  he'  is  reliev- 
able  in  equity.  Fitzgerald  v.  Peck,  4  Litt. 
(Ky.)    125. 

So,  where,  by  mistake  in  a  deed,  prop- 
erty has  been  included  which  the  parties 
never  intended  should  be  conveyed,  and 
which  the  grantor  was  under  no  legal  or 
moral  obligation  to  convey,  and  the  grantee 
in  good  conscience  had  no  right  to  retain, 
a  court  of  equity  will  interfere  and  correct 
the  mistake.  Burrton  Land  &  T.  CJo.  v. 
Handy,  54  Kan.  13,  37  Pac.  108. 

And  where  a  party  employed  to  draw  a 
deed,  by  mistake,  and  contrary  to  instruc- 
tions and  the  intent  of  the  parties,  insert- 
ed a  statement  that  the. land  conveyed  was 
the  whole  of  a  named  lot,  which  was  not 
the  fact,  and  the  mistake  was  not  observed 
by  either  of  the  parties  at  the  time  of  exe- 
cuting the  deed,  equity  will  reform  the  deed 
by  making  it  correspond  with  the  inten- 
tion of  the  parties.  Cook  v.  Preston,  2 
Root,  78. 

And  where  a  deed  is  of  15  feet  off  the  oast 
side  of  a  lot,  a«d  it  appears  that  a  portion 
of  the  grantor's  warehouse  stood  upon  the 
cast  15  feet  of  the  lot,  and  also  that  it  was 
the  intention  of  the  vendor  to  sell  and  con- 
vey, and  of  the  purchaser  to  buy,  only  so 
much  of  said  lot  as  lay  east  of  the  ware- 
house, but  that  both  parties  believed  that 
there  were  15  feet  between  the  warehouse 
and  the  east  line  of  the  lot,  the  deed  will 
be  reformed  in  equity  so  as  to  cover  only 
such  land  as  lies  between  the  warehouse 
and  the  line  of  the  lot.  Fuchs  v.  Treat, 
41  Wis.  404. 

So,  where  a  grantee  purchases  from  a 
grantor  a  fractional  80-acre  tract  of  land, 
subject  to  the  right  of  way  of  a  railway 
company,  which,  under  the  act  of  Congress, 
was  400  feet  in  width,  but  the  parties  did 
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not  know  the  width  of  the  rSghl  of  waj, 
and  the  conveyance,  without  conforming  to 
the  intent  of  the  parties,  included  the  right 
of  way,  with  covenants  of  general  warran- 
ty, the  grantor  was  entitled  to  have  the 
deed  reformed  so  as  to  except  therefrom 
the  right  of  way  to  which  he  had  no  title. 
Burrton  Land  &  T.  Co.  v.  Handy,  supra. 

And  where  the  holder  of  a  warrant  for 
425  acres  of  land  agreed  to  give  another 
half  the  land  in  quantity  and  quality  if  he 
would  make  a  settlement,  and  they  after- 
wards ran  the  line  of  division,  the  latter 
receiving  72  acres  more,  on  account  of  a 
difference  in  quality,  and  he  claimed  to  the 
line,  and  both  recognized  it,  parol  evidence 
is  admissible,  against  grantees  of  the  heirs 
of  the  latter,  who  held  under  a  deed  con- 
veying all  their  estate  in  the  above -dcscrihed 
200  acres,  of  what  took  place  at  the  execa- 
tion  of  the  deed,  to  show  that  the  72  acres 
were  not  sold,  and  that,  by  mistake  or 
fraud  in  the  scrivener,  the  deed  was  not  so 
drawn  as  to  exclude  them.  Chew  t.  Gil- 
lespie, 56  Pa.  308. 

And  where  one  person  sold  part  of  a 
tract  of  land  to  another,  giving  a  title  bond 
and  subsequently  a  deed,  and  afterwards  he 
conveyed  the  residue  of  the  tract  to  a  third 
person  by  deed,  and  the  title  bond  to  the 
first  purchaser  and  the  deed  to  the  second 
purchaser  recognized  a  common  boundary 
between  the  tracts,  but  the  first  purchasers 
deed  contained  a  description  different  from 
that  in  his  title  bond,  by  which,  on  sur- 
vey, it  was  found  to  convey  part  of  the 
land  embraced  by  the  deed  to  the  second 
purchaser,  the  first  purchaser's  deed  being 
on  record  when  the  second  purchaser  pur- 
chased, but  the  grantor  remaining  in  pos- 
session, the  second  purchaser,  tlioush  a 
stranger  to  the  deed,  is  entitled,  if  the 
facts  otherwise  warrant  it,  to  a  restrain- 
ing order  as  to  so  much  of  the  deed  as 
went  beyond  the  intention  of  the  parties. 
Hileman  v.  Wright,  9  Ind.  126. 

So,  a  court  of  equity  will,  upon  full  and 
satisfactory  proof,  reform  a  grant  of  a 
seaweed  privilege  in  a  deed  of  a  farm, 
granting,  through  ignorance  of  the  scrir- 
ener  of  the  principles  of  conveyancing,  a 
greater  privilege  than  the  parties  to  the 
original  contract  designed,  against  a  pur- 
chaser of  the  privilege  and  farm  from  one 
of  them,  who  bought  under  a  like  contract. 
Allen  v.  Brown,  6  R.  L  386. 

And  where  a  married  woman  purchased  a 
tract  of  land,  and  the  scrivener  who  pre- 
pared the  deed  of  conveyance  by  mistake 
inserted  her  husband's  name  with  hers  in 
the  deed,  thus  conveying  the  title  to  them 
jointly,  after  the  husband's  death  equity 
will  reform  the  deed  at  the  suit  of  the  wid- 
ow, against  the  husband's  heirs,  by  strik- 
ing out  the  husband's  name.  Courtright 
V.  Courtright,  63  Iowa,  356,  19  N.  W.  255. 

Nor  is  a  purchaser  of  land  subject  to  a 
mortgage,  without  an  agreement  to  assume 
the  same,  liable  therefor,  though  the  scriv- 
ener, by  mistake,  and  without  the  knowl- 
edge of  either  party,  inserted  in  the  deed 
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a  stipulation  that  the  grantee  agreed  to 
pay  it;  and  in  such  case  equity  will  re- 
form the  instrument  by  striking  out  such 
stipulation.  Adams  v.  Wheeler,  122  Ind. 
251,  23  N.  E.  760. 

And  where  an  agreement  for  the  sale 
of  real  estate  provides  that  the  sale  shall 
be  subject  to  a  mortgage  on  the  real  es- 
tate, but  does  not  provide  that  the  pur- 
chaser shall  either  assume  or  agree  to  pay 
the  mortgage,  and  the  deed  contains  a 
clause  by  which  the  purchaser  assumes  pay- 
ment of  the  mortgage,  the  purchaser  is  en- 
titled to  equitable  relief.  Martini  v.  Chris- 
tensen,  60  Minn.  491,  62  N.  W.  1127. 

(4)  Reaervations. 

Where  the  proof  of  a  mutual  mistake  of 
the  parties  in  a  deed  in  failing  to  insert 
a  reservation  is  clear  and  satisfactory,  a 
court  of  equity  will  reform  the  deed  so 
as  to  make  it  conform  to  the  intentions  of 
the  parties.  Warrick  v.  Smith,  137  111. 
504,  27  N.  £.  709;  Matteson  v.  Johnston, 
124  N.  Y.  Supp.  185. 

And  an  action  in  equity  will  lie  by  the 
grantor  to  reform  a  deed  to  real  estate 
where,  by  agreement,  the  growing  and  un- 
matured crops  were  to  be  reserved,  and 
such  reservation  was  left  out  of  the  deed 
by  mutual  mistake.  Marshall  v. 'Homier, 
13  Okla.  264,  74'  Pac.  368. 

So,  where  a  bargain  was  made  for  the 
sale  of  land,  excepting  the  coal  in  it,  and 
by  mistake  of  the  scrivener  no  reservation 
was  inserted  in  the  deed,  the  deed  will  be 
80  reformed  in  equity  as  to  convey  the  land 
without  the  coal,  expressly  saving  all  in- 
tervening rights.  Baab  v.  Houser,  203  Pa. 
470,  53  Atl.  344. 

And  where  a  person  orally  purchased 
from  another  all  the  minerals  in  certain 
land  except  lead  and  zinc,  and  the  vendor 
altered  the  deed  after  it  had  been  sent 
him  for  execution  by  limiting  the  interest 
conveyed  to  the  iron  ore,  without  the  pur- 
chaser's knowledge,  and  the  purchaser  re- 
mained ignorant  thereof  until  after  the 
deed  had  been  recorded,  and  the  vendor, 
in  a  letter  to  the  purchaser,  after  the  con- 
tract, and  before  the  deed  was  executed, 
stated  that  he  understood  the  agreement  to 
cover  all  minerals  in  the  land,  reserving 
to  himself  all  the  lead  and  zinc,  the  pur- 
chaser is  entitled  to  a  reformation  of  the 
deed.  Pulaski  Iron  Co.  v.  Palmer,  89  Va. 
384,  16  S.  E.  275. 

And  a  deed  of  land  containing  an  ore 
bed,  having  a  clause  reserving  to  the  gran- 
tor the  right  of  mining  on  the  granted 
premises  a  certain  quantity  of  ore  jmnual- 
iy  at  a  certain  duty  per  ton,  licenses  him 
to  eater  the  mine,  but  saves  to  him  no  title 
in  the  land  or  in  the  ore  before  it  is  mined 
and  separated  from  the  land,  and  it  docs 
not  restrict  the  grantee  from  mining  at 
the  same  time,  even  to  the  exiiaustion  of 
the  ore;  and  it  may  be  reformed  in  equity 
for  variance  through  mutual  mistake  from 
the  previous  oral  contract  of  the  parties, 
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as  a  reservation,  and  not  an  exception  from 
the  grant,  and  therefore  not  within  the 
statute  of  frauds.  Stockbridge  Iron  Co. 
v.  Hudson  Iron  Co.  107  Mass.  290. 

So,  where  a  contract  for  the  sale  of  land 
agreed  upon  provided  for  the  reservation 
by  the  grantor  of  a  right  of  way,  but, 
throuffh  a  mistake  in  the  grantor's  agent  in 
selectmg  the  proper  blank  form  of  deed,  a 
conveyance  of  the  land  was  made  free  of 
such  reservation,  the  deed  may  be  correct- 
.ed  in  equity,  on  the  ground  of  mutual 
mistake.  Dennis  v.  Northern  P.  R.  Co.  20 
Wash.  320,  55  Pac.  210. 

And  where  three  adjoining  landowners 
agreed  in  writing  with  a  fourth  person  to 
convey  to  him  a  strip  of  land  for  a  road, 
with  an  exception  or  reservation  to  the 
vendors  of  a  right  to  use  the  road,  and, 
by  mistake  of  the  scrivener,  who  was  chos- 
en by  one  of  the  grantors,  the  deed  did  not 
state  that  the  strip  was  conveyed  for  a 
road,  and  omitted  the  exception  or  reserva- 
tion of  the  grantors'  right  to  use  it,  and 
later  the  grantee  denied  such  right,  the  deed 
may  be  reformed  in  equity  so  as  to  state 
that  the  land  was  conveyed  for  use  as  a 
road,  and  also  the  grantors'  right  to  use  it. 
Stines  v.  Hays,  36  N.  J.  Eq.  369. 

And  where  a  person  conveyed  a  right 
of  way  to  a  railroad  company  for  an  ex- 
press money  consideration,  inserting  a 
clause  in  the  deed  that  the  company  "here- 
by agrees  to  construct  a  cattle  and  wagon 
pass  at  place  designated,"  and  it  appears 
from  the  evidence  that  the  contract  was  to 
require  a  crossing  under  the  tracks  of  sulTi- 
cient  width  and  height  to  permit  the  pas- 
sage of  cattle  and  loaded  wagons,  the  deed 
will  be  reformed  in  equity  to  correspond 
with  such  intention.  Owens  v.  Carthage 
&  W.  R.  Co.  110  Mo.  App.  320,  85  S.  W. 
987. 

So,  where  the  owner  of  several  adjoining 
lots  facing  a  street  on  the  north,  and  one 
of  them  abutting  another  street  on  the 
east,  conveyed  one  of  the  inner  lots,  ex- 
cepting the  south  12  feet  of  such  lot,  to  be 
used  as  an  alley  to  adjoining  lots,  and  lend- 
ing east  to  the  latter  street,  and  both  par- 
ties to  this  deed  intended  that  it  should 
secure  to  the  purchaser  a  perpetual  riji^ht 
of  way  over  the  south  12  feet  of  all  the 
lots  as  a  private  alley  to  the  stroot,  and 
thereafter  such  strip  of  land  was  improved 
and  used  as  an  alley,  and  afterwards  the 
grantor  conveyed  to  a  third  person  the  cor- 
ner lot,  without  any  reservation,  the  third 
person  knowing  at  the  time  of  the  exist- 
ence of  the  alley,  and  that  the  first  pur- 
chaser had  purchased  and  claimed  the  right 
to  its  perpetual  use,  the  first  purchaser  is 
entitled  to  a  reformation  of  his  deed  so  as 
to  give  him  a  right  of  way  over  the  south 
12  feet  of  the  lots  to  the  street,  and  to  a 
decree  requiring  the  purchaser  of  the  cor- 
ner lot  to  remove  obstructions  placed  by 
him  in  such  alley,  and  th.it  the  last  pur- 
chaser hold  his  title  subject  to  the  first 
purchaser's  deed,  ns  reformed,  but  he  was 
not  entitled  to  have  the  deed  to  the  last 


818 


GEORGIA  SUPREME  COURT. 


Mat 


purchaser  reformed,  that  being  a  matter 
solely  between  the  last  purchaser  and  his 
grantor.  Fischer  v.  Laack,  85  \A'i8.  280, 
65  N.  W.  398. 

And  where  an  owner  of  adjoining  lots  the 
rear  of  which  had  no  connection  with  any 
street  formed  the  plan,  in  selling  them,  of 
reserving  an  alleyway  3  feet  wide  across  the 
rear  of  each  lot,  and  opening  on  a  public 
alley  at  one  end,  for  the  common  use  of  the 
owners  of  the  interior  lots,  and  the  deed 
given  to  a  purchaser  of  one  of  the  interior 
lot  contained  a  reservation  of  such  way, 
but  contained  no  grant  of  a  right  of  waj' 
over  the  lots  intervening  between  such  lot 
and  the  alley,  which  were  then  owned  by  the 
vendor,  though  such  grant  was  intended,  and 
the  deed  was  duly  recorded,  and  all  the  lots 
were  sold,  with  the  verbal  understanding 
that  the  way  was  to  be  reserved,  but  the 
reservation  was  omitted  from  the  deed  in 
question  through  an  oversight,  but  the  pur- 
chaser, in  building,  left  a  covered  way  up 
to  the  second  story,  and  it  was  used  by  the 
complainant  and  others  at  the  time  the 
lot  was  purchased  by  the  defendant,  the 
complainant  is  entitled  to  huve  the  deed  of 
her  grantor  reformed  so  as  to  convey  the 
right  to  use  the  way  over  defendant's  lot, 
the  defendant  being  chargeable  with  no- 
tice of  such  right  by  the  record  of  the  <leed 
as  written  and  the  use  made  of  the  way 
when  he  purchased,  of  which  he  had  actual 
knowledge.  Haslett  v.  Stephany,  55  N.  J. 
Eq.  68,  36  Atl.  498. 

And  where  a  person  granted  to  an  ad- 
joining owner  for  a  limited  period  a  right 
of  way  over  her  premises,  and  covenanted 
that  she  would  not  use  or  allow  a  building 
to  be  erected  thereon  to  be  used  or  oc- 
cupied for  the  sale  of  intoxicating  liquor, 
and  subsequently  the  owner  granting  the 
right  of  way  applied  for  a  loan  upon  her 
premises,  and  it  appeared  that  the  adjoin- 
ing owner  might  possibly  make  a  claim 
thereto,  and  he  thereupon  executed  a  quit- 
claim deed  of  the  premises  adjoining  his 
lot,  and  the  deed  excepted  the  portion  of 
the  right  of  way,  but  did  not  except  the  cov- 
enant restraining  the  owner  from  using  her 
land  for  saloon  purposes,  the  grantor  in 
such  quitclaim  deed  is  entitled  to  have  the 
deed  reformed  by  inserting  such  condition. 
Uiklein  v.  Matthews,  93  App.  Div.  57,  86 
N.  Y.  Supp.  924. 

So,  where  one  person  conveyed  a  lot  of 
land  on  which  there  was  a  spring  to  o'l- 
other,  from  which  spring  the  grantor,  uy 
means  of  an  aqueduct,  supplied  his  own 
and  other  premises  with  water,  this  aque- 
duct being  of  greater  value  to  him  than  the 
price  he  received  for  the  land,  and  by  his 
mistake,  he  not  intending  to  part  with  the 
right  to  use  the  water  from  the  spring,  the 
deed  to  the  grantee  contained  no  reserva- 
tion of  such  right,  the  purchaser,  at  the 
time  of  purcliase,  having  no  knowledge  of 
the  existence  of  tlie  spring,  the  grantor  is 
entitled  either  to  a  conveyance  from  the 
grantee  of  the  right  to  use  the  aqueduct,  or 
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to  a  reconveyance  of  the  land,  on  repaying 
the   price   thereof;   and   the  grantee  is  en 
titled  to  elect  which  of  these  modes  of  re- 
lief   the    grantor    shall    have.      Brown  x. 
Lamphear,  35  Vt.  252. 

And  where  land  fronting  on  a  body  of 
water  was  leased,  and  thereafter  the  couniv 
board  of  supervisors  granted  the  lessee  the 
right  to  cultivate  oysters  within  the  hii.iu 
of  the  front  of  the  property,  and  &ub^- 
quently  the  lessor  conveyed  the  land  to  the 
lessee,  the  deed  reserving  all  littoral  :ioJ 
aquatic  rights  appurtenant  to  the  Ut.c 
though  this  did  not  deprive  the  leasee  o: 
his  right  to  his  oysters,  the  lessor  was  en- 
titled to  have  the  provision  in  the  deei 
reformed  in  accordance  with  the  actual 
intention  of  the  parties,  that  the  le^-T 
should  have  the  exclusive  right  to  the  oys- 
ters, which  intention  was  not  shown  by  lit 
language  used.  Barataria  Canning  Co.  \. 
Ott,  88  Miss.  771,  41  So.  378. 

So,  proof  that  a  mother,  who  intenH 
to  give  to  her  daughter  only  the  reveryi-  n 
after  her  death  in  her  real  estate,  the  daugh- 
ter 80  imderstanding,  executed  and  deliv- 
ered a  deed  which,  by  the  mistake  of  the 
scrivener,  first  gave  the  daughter  a  fee  ab- 
solute, and  then  attempted  to  cut  it  down 
by  provisions  in  favor  of  the  mother  dur- 
ing life,  presents  a  proper  case  for  reforma- 
tion of  the  deed,  to  the  ^nd  that  it  may 
correctly  express  the  real  agreement  and 
intention  of  the  parties.  Schrieber  v.  Gold- 
smith, 39  Misc.  381,  79  N.  Y.  Supp.  846. 

And  where  a  father  conveyed  by  deed  a 
house  and  lot  to  his  married  daughter,  re- 
citing only  love  and  affection  as  its  con- 
sidfration,  and  not  using  any  words  "which 
would  exclude  the  marital  rights  of  her 
husband,  and  an  attachment  against  the 
father  was  afterwards  levied  on  the  prop- 
erty, the  deed  was  reformed  against  the 
husband  and  the  father  and  the  attaching! 
creditor,  on  proof  that  the  husband  bousht 
the  property  and  paid  a  part  of  the  prit^ 
with  moneys  belonging  to  his  wife,  who 
conveyed  it  to  her  father,  under  a  verl«al 
agreement  between  the  three  that  it  should 
be  conveyed  to  the  wife  as  an  equiiable 
separate  estate,  and  that  it  was  not  so 
conveyed,  through  mistake  on  the  part  of 
the  draftsman.  Berry  v.  Sowell,  72  Ala. 
14. 

And  where  the  absolute  owner  of  land 
conveyed  it  by  a  deed  which,  after  grant i»2 
all  his  estate  in  the  land,  declared  in  a  siib- 
•^equent  clause  that  the  interest  and  title 
intended  to  be  conveyed  was  only  that  ac- 
quired by  virtue  of  a  certain  sheriff's  dc^-^i. 
which  was  in  fact  an  undivided  one -hair 
interest,  and  all  the  parties  to  the  convey- 
ance intended  that  it  should  embrace  sufh 
one-half  only,  and  supposed  that  the  deed 
was  so  drawn  as  to  effectuate  such  inten- 
tion, although  the  limitation  of  the  grant 
was  ineffectual  because  inserted  after  and 
not  in  the  granting  clause,  it  is  nevcrtho 
less  conclusive  as  to  the  intention  of  tin- 
parties,  and  whether  the  mistake  was  one 
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of  law  or  of  fact,  the  deed  might  be  re- 
formed to  accord  with  such  intention. 
Green  Bav  &  M.  Canal  Co.  v.  Hewitt,  62 
Wis.  316,'21  N.  W.  216,  22  N.  W.  588. 

Nor  does  the  fact  that  the  parties  to  a 
deed  did  not  understand  the  legal  elfect  of 
a  reservation  in  it  aiFord  a  reason  why 
equity  should  not  carry  out  their  inten- 
tions and  enforce  their  substantial  rights. 
Western  U.  Teleg.  Co.  v.  Manhattan  R. 
Co.  27  Misc.  101,  57  N.  Y.  Supp.  357,  af- 
firmed in  49  App.  Div.  345,  63  N.  Y.  Supp. 
435. 

(6)  Assumption  of  mortgages  or  other 
encumhra  nces. 

Where  the  grantee  in  a  deed  enters  into 
an  agreement  with  the  grantor  that  he  will 
assume  and  pay  all  of  tlie  mortgages  and 
encumbrances  on  the  land  conveyed  at  the 
time  of  the  execution  of  the  deed,  but,  by 
the  mutual  mistake  of  the  parties,  the  deed 
does  not  express  this  contract,  equity  has 
jurisdiction  to  reform  it  so  as  to  conform 
10  the  intention,  agreement,  and  under- 
standing of  the  parties.  Stephenson  v.  El- 
liott, 53  Kan.  550,  36  Pac.  980. 

And  where  the  parties  to  a  sale  of  real 
property  agreed  that  a  mortgage  thereon 
should  be  assumed  by  the  purchaser,  and 
the  deed  was  drawn,  making  the  convey- 
ance subject  to  the  mortgage,  the  word 
*'8ul)jcct*'  being  used  by  the  mutual  mistake 
of  the  parties,  a  reformation  thereof  should 
be  ordered  by  equity,  substituting  the  word 
"a-sunied"  therefor.  Williams  v.  Everliam, 
90  Iowa,   420,  57    X.  W.   901. 

So.  where  land  was  conveyed  by  deed 
of  {leneral  warranty,  except  that  it  was 
recited  therein  that  the  grantee  would  sup- 
port the  grantor  and  wife,  and  give  them  a 
home  on  the  land  during  their  lifetime, 
and  that  the  deed  was  made  subject  to  a 
certain  mortgage,  the  amount  of  which  was 
stated  at  $900,  which  the  grantee  assumed 
and  agreed  to  pay,  but  the  mortgage  was 
in  fact  for  a  much  less  sum,  and  there  was 
another  mortgage  upon  the  land,  the  ag- 
gregate amount  of  the  two  being  only  $900, 
and  the  evidence  shows  that  it  was  the  in- 
tention of  the  parties  to  make  the  deed 
subject  to  the  two  mortgages,  but  that  the 
scrivener  had,  by  mistake,  failed  to  specify 
one  of  them,  and  the  mortgage  not  so  speci- 
fied was  afterwards  foreclosed  and  the  land  * 
sold  and  afterwards  redeemed  by  the  gran- 
tor, the  grantee  cannot  claim  that  such  re- 
demption inures  to  his  benefit,  on  the 
ground  that  the  grantor  was  bound  to  pro- 
tect his  title  against  the  mortgage  not 
named  in  the  deed,  but,  upon  a  cross  j)oti- 
tion,  the  court  rightly  corrected  the  deed 
80  as  to  make  it  express  the  real  contract 
between  the  parties.  Zack  v.  Krall,  64 
Iowa,  88,  19  N.  W.  858. 

(6)  As  to  interest  convened. 

A  deed  drawn  by  mistake  for  a  different 
ffltereat  from  that  intended  to  be  conveyed 
D»ay  be  corrected  if  the  mistake  be  clearly 
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proved.  Andrews  v.  Andrews,  12  Ind.  348; 
Macon  v.  Dasher,  90  Ga.  195,  16  S.  E.  75; 
Nutall  v.  Nutall,  26  Ky.  L.  Rep.  671,  82 
S.  W.  377;  Pinkham  v.  Pinkham,  60  Neb. 
600,  83  N.  W.  837;  Taylor  v.  Luther,  2 
Sumn.  228,  Fed.  Cas.  No.  13,796. 

And  where  a  draftsman  was  instructed 
to  prepare  a  deed  conveying  a  certain  in- 
terest in  property,  and  by  mistake  made  it 
embrace  a  greater  interest  than  the  par- 
ties intended,  a  court  of  equity  will,  u]K)n 
parol  proof  of  such  mistake,  reform  the 
deed.   .Cooke  v.  Husbands,  11  Md.  492. 

And  if  a  grantee  in  a  deed  gives  a  mort- 
gage  for  the  value  of  land  granted  upon 
other  land,  under  a  misappreliension  that 
the  grantor,  as  recited  in  the  deed,  owned 
the  land  in  fee,  when  in  fact  he  owned  only 
a  life  estate  therein,  the  grantee  cannot  be 
compelled  to  pay,  in  a  suit  to  foreclose  the 
mortgage,  more  than  the  value  of  the  life 
estate.  Wilson  v.  Ott,  173  Pa.  253,  51 
Am.  St.  Rep.  767,  34  Atl.  23. 

So,  where,  upon  the  face  of  a  deed,  it  ap- 
pears that  the  grantors  intended  to  con- 
vey a  fee,  and  by  mistake  they  have  failed 
to  carry  out  their  intention,  the  mistake 
may  be  corrected  upon  the  evidence  fur- 
nished by  the  deed  itself.  Sampson  v. 
Mudge,  13  Fed.  260. 

And  where  a  contract  was  made  for  the 
sale  of  land  in  fee  without  conditions,  and 
persons  acting  for  the  purchaser  took  a 
deed  conveying  to  her  and  to  Jier  bodily 
heirs,  and  recorded  the  deed,  such  deed  con- 
veying only  a  life  estate,  she  is  entitled, 
on  discovery  of  the  fact,  to  have  the  deed 
reformed  in  equity  so  as  to  convey  a  fee. 
Dinwiddie  v.  Self,  145  III.  290,  33  N.  E. 
892. 

And  if  parties,  in  drawing  a  deed  intend- 
ing to  convey  a  life  estate,  place  the  words 
of  limitation  in  the  habendum  instead  of 
the  premises,  under  the  impression  that  it 
is  immaterial  in  which  part  they  appear, 
their  error  is  a  mistake  of  law  which  a 
court  of  equity  will  correct  to  eflfectuate 
the  Intention  of  the  parties.  Condor  ▼. 
Secrest,  149  N.  C.  201,  62  S.  E.  921. 

But  a  mistake  as  to  the  legal  effect  of 
the  word  "heirs"  in  a  deed,  instead  of  the 
word  "children,"  thus  conveying  a  fee  in- 
stead of  a  life  estate,  does  not  justify  a 
reformation  of  the  deed  in  equity.  Fowler 
V.  Black,  136  111.  363,  11  L.R.A.  670,  26  N. 
E.  596. 

So,  where  a  person  purchased  land  un- 
der an  agreement  that  the  deed  should  be 
made  to  himself  and  wife  as  grantees,  in- 
tending to  create  an  estate  in  himself  and 
with  survivorship,  and  the  deed,  by  mis- 
take, was  made  to  his  wife  alone,  a  court 
of  equity  will  reform  it,  making  it  ex- 
press the  real  contract,  notwithstanding  the 
fact  that  he  had  heard  the  deed  read,  and 
supposed  that  it  created  the  desired  estate. 
Corrigan  v.  Tiernay,  100  Mo.  276,  13  S.  W. 
401. 

And  where  a  notary  public,  in  drafting 
an  instrument  intended  to  operate  as  a 
conveyance  of  land,  used  words  which  gave 
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to  it  the  character  of  a  testamentary  in- 
fltrument,  passing  no  present  estate,  when 
the  intention  of  the  parties  was  to  reserve 
to  the  grantor  only  a  life  estate  in  the 
premises  conveyed,  such  conveyance  may  be 
corrected  in  a  court  of  equity,  to  conform 
to  the  true  intention  of  the  parties  to  such 
instrument.  Pinkham  v.  Plnkham,  60  Neb. 
600,  83  N.  W.  837. 

And  where  a  leasehold  estate  was  as- 
signed to  a  married  woman,  her  personal 
representatives  and  assigns,  to  her  sole  and 
separate  use,  with  power,  with  the  .assent 
and  concurrence  of  her  husband,  to  sell, 
mortgage,  or  otherwise  dispose  of  it,  and 
with  power,  if  she  should  survive  her  hus- 
band, to  devise  or  bequeath  it  to  such  of 
her  children  or  descendants  by  him  as  she 
mi^ht  think  proper,  and  for  the  purpose  of 
giving  the  children  of  the  husband  by  a 
former  wife  an  equal  interest  with  her  chil- 
dren in  the  property,  she  and  her  husband 
conveyed  it  to  a  trustee  by  a  deed  which 
neither  of  them  read  at  the  time. of  its  ex- 
ecution, and  which  was  afterwards  discov- 
ered to  be  so  drawn  as  to  deprive  her  of  the 
full  power  of  disposal  over  the  property 
and  the  proceeds  of  its  sale  which  she  had 
under  the  previous  deed,  the  husband  and 
wife,  on  bill  filed  by  them,  are  entitled  to 
have  the  mistake  in  the  deed  corrected. 
Tyson  v.  Tyson,  31  Md.  134. 

So,  where  a  city  lot  was  conveyed  to  a 
trustee  for  a  named  person  and  her  chil- 
dren forever,  and  parol  evidence  was  in- 
troduced to  show  that  it  was  the  intention 
of  the  parties  to  create  an  estate  in  fee, 
it  is  a  proper  case  for  the  interposition  of 
a  court  of  equity  to  reform  the  deed,  so  as 
to  make  it  convey  an  estate  of  inheritance, 
and  thereby  carry  out  the  intention  of  the 
parties.  Ch-omwell  v.  Winchester,  2  Head, 
389. 

And  where  a  deed  was  executed  by  a 
father  to  his  son,  and  the  testimony  clearly 
shows  that  the  word  "heirs"  was  omitted 
through  the  mistake  of  the  draftsman,  the 
agreement  and  intention  being  to  convey 
a  fee,  and  not  because  of  ignorance  of  law 
that  such  word  is  necessary  to  convey  an 
estate  of  inheritance,  the  mistake  may  be 
corrected  and  a  fee  declared,  in  an  action 
by  the  heirs  of  the  grantor  to  recover  from 
the  heir  of  the  grantee.  Brock  v.  O'Dell, 
44  S.  C.  22,  21  S.  E.  976. 

And  where  one  person  received  from  an- 
other a  deed  of  certain  realty,  described  by 
reference  to  a  former  deed,  and  mortgaged 
the  realty  back  to  the  vendor,  describing 
it  by  metes  and  bounds,  with  full  cove- 
nants of  warranty,  and  both  parties  sup- 
posed they  were  dealing  with  the  whole 
realty,  and  the  purchaser  made  large  ex- 
penditures on  it,  and  it  turned  out  that  the 
vendor's  deed  to  him  conveyed  only  an  un- 
divided half  of  it,  on  a  bill  in  equity, 
brought  by  the  purchaser  to  compel  a  con- 
veyance by  the  vendor  of  the  other  undi- 
vided half,  it  was  held  that  there  should 
be  an  abatement  of  the  price,  and  the  abate- 
ment of  price  should  be  applied  to  reduce 
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the  mortgage  and  notes  secured  by  it.  Ful- 
len  V.  Providence  County  Sav.  Bank,  14  IL 
I.  363. 

In  the  above  case,  Manson  v.  Tbacker,  L 
R.  7  Ch.  Div.  620,  infra,  IV.  g,  3,  (a)  nas 
distinguished  upon  the  ground  that  in  that 
case  the  transaction  had  been  completed 
and  the  purchase  money  paid  after  an  in- 
vestigation by  the  purchaser,  in  which  Lc 
ought  to  have  discovered  the  defect. 

So,  where  a  trustee  sold  land,  represent- 
ing the  title  to  be  good,  and  undertaking  to 
warrant  the  title,  but,  by  mistake  or  fraud 
in  him,  and  mistake  in  the  purchaser,  toe 
warranty  given  was  a  void  one,  the  pur- 
chaser is  entitled  to  relief  in  equity;  and 
where  the  land  consisted  of  three  tracts  Iv- 
ing  in  a  row,  and  the  title  to  one  of  thc;« 
tracts  failed,  that  tract  lying  between  tbe 
other  two,  of  which  it  was  as  large  as  one 
and  twice  as  large  as  the  other,  and  the 
best  improved  of  all,  th&  purchaser  is  en- 
titled to  demand  a  rescission.  Chastain  v. 
Staley,  23  Ga.  26. 

Nor  is  the  right  of  a  grantor  to  tbe 
reformation  of  a  deed  affected  by  tbe  fact 
that  the  purchaser  did  not  know,  at  the 
time  the  deed  was  delivered  to  him,  that 
it  contained  a  greater  estate  than  that  bar- 
gained for.  Dulo  ▼.  Miller,  112  Ala.  6S7, 
20  So.  981. 

So,  where  by  the 'fraud  of  a  vendor  and 
the  mistake  of  a  vendee  the  parties  to  an 
oral  sale  of  land  signed  a  written  contract 
for  a  special  warranty  deed  only,  instead  of 
a  full  warranty  deed,  as  agreed  upon,  and 
such  a  deed  was  in  fact  executed,  a  court  of 
equity  will  reform  the  contract  and  deed 
so  as  to  make  them  conform  to  tbe  oral 
agreement  for  a  full  warrantv  deed.  Efta 
V.  Swanson,  109  Minn.  94,  123  N.  W.  56. 

And  where  a  person  purchased  mortgaged 
land  supposing  he  was  obtaining  tbe  fee, 
but  in  reality  got  only  the  equity  of  re- 
demption, the  court  will  set  aside  tbe  s&le 
on  account  of  the  mistake,  ordering  him  to 
account  for  rents  while  in  possession. 
Lowndes  v.  Chisholm,  2  M'Cord,  Eq.  455, 
16  Am.  Dec.  667. 

And  where  a  grantor  conveys  a  certain 
interest  in  real  estate,  and  then,^  in  the 
same  conveyance,  by  mistake,  resen'cs  to 
himself  precisely  the  same  interest  he  first 
conveys,  the  deed  must  be  reformed  accord- 
ing to  the  original  design  of  the  parties. 
Perry  v.  Knight,  85  Me.  184,  27  Atl.  96. 

Nor  will  equity  permit  a  trust  to  fail 
for  want  of  a  trustee;  and  where  it  can 
be  seen  from  the  face  of  the  instrument 
creating  the  trust,  either  by  its  express 
terms  or  from  the  nature  of  tbe  transac- 
tion, or  the  context,  that  the  purpose  ot 
the  grantor  was  to  convey  an  estate  in  fee, 
a  court  of  equity  will  correct  and  reform 
the  deed  by  supplying  the  technical  word* 
necessary  to  carry  out  the  intention  of  tbe 
grantor.  Moore  v.  Quince,  109  N.  C.  S5, 
13  S.  E.  872. 

So,  where,  on  the  death  of  a  wife  with- 
out issue,  her  brothers  and  sisters  agreed 
with  her  husband  to  convey  him  a  life  es- 
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tate  in  land  left  by  her,  and  the  husband 
had  a  deed  prepared  which  conveyed  the 
fee,  and  the  brothers  and  sisters  executed 
the  same  without  reading  it,  under  the  be- 
lief that  it  passed  only  a  life  estate,  the 
mistake  was  a  mutual  one,  and  a  court  of 
equity  would  rectify  the  deed  so  as  to 
make  it  conform  to  the  intention  of  the 
parties.  Deischer  v.  Price,  148  111.  383,  36 
K.  E.  105. 

And  where  four  sisters,  being  the  joint 
owners  of  a  tract  of  land,  and  their  hus- 
bands, mutually  agreed  that  it  should  be 
partitioned  among  them,  and  to  carry  this 
agreement  into  effect  one  of  the  husbands 
made  deeds  of  it  for  several  parts,  and  by 
mistake,  misapprehension,  and  ignorance  of 
the  form  in  which  they  should  be  drawn, 
the  name  of  each  husband  as  grantee  with 
his  wife  was  inserted,  and  in  this  state 
they  were  executed,  there  being  no  inten- 
tion to  convey  to  the  husbands  a  greater 
interest  than  they  were  entitled  to  as  hus- 
bands of  the  owners  in  fee,  but  such  deeds 
giving  them  an  estate  in  fee,  the  h^rs  at 
law  of  a  deceased  sister  are  entitled  to 
maintain  a  bill  in  chancery  against  her 
husband,  who  was  in  possession,  claiming 
title  under  one  of  the  deeds,  to  have  the 
deed  reformed  and  to  establish  title  in 
them.    Stedwell  v.  Anderson,  21  Conn.  139. 

And  where  a  man  conveyed  certain  lands 
to  his  wife  for  life,  with  remainder  to  his 
children  in  fee,  and  jointly  with  his  wife 
he  subsequently  attempted,  by  the  aid  of 
a  trustee,  to  reconvey  the  same  to  himself 
in  fee,  and  he  afterwards  died,  devising 
all  his  property,  subject  to  a  life  eBtate,  to 
his  children  and  the  descendants  of  his  de- 
ceased children,  and  a  descendant  of  a  de- 
ceased child  sold  all  his  interest  in  the  tes- 
tator's estate  by  a  deed  which  conveyed 
only  his  interest  under  the  will,  and  not 
that  under  the  testator's  deed,  the  evidence 
tending  to  show  that  both  the  purchaser 
and  the  vendor  imagined  that  the  testator 
had  acquired  the  fee  of  the  lands  in  ques- 
tion by  the  trustee's  deed,  and  that  the  ven- 
dor intended  to  sell  to  the  purchaser  his 
interest  in  the  land  under  such  deed,  the 
deed  should  be  reformed  so  as  to  pass  the 
grantor's  entire  interest.  Rousseau  v.  Lam- 
bert, 10  Ky.  L.  Rep.  23,  7  S.  W.  923. 

So,  when  a  grantor,  in  a  conveyance  of 
her  interest  in  certain  land  was  erroneously 
advised  by  her  attorney  that  she  owned  but 
an  undivided  fifth  of  the  premises  con- 
veyed, and  the  bargain  and  estimate  of 
value  forming  the  basis  of  the  price  related 
only  to  one  undivided  fifth  thereof,  and  pro- 
ceeded upon  a  mutual  mistake  of  the  par- 
ties at  the  time  as  to  the  extent  of  the 
ownership,  the  grantor  is  entitled  to  a  ref- 
ormation of  such  conveyance  to  make  it 
conform  to  the  agreement  and  truly  ex- 
press the  intention  of  the  parties,  notwith- 
standing the  grantee  was  advised  before 
the  execution  of  the  deed  that  the  grantor 
owned  three  fifths  of  the  premises.  Cleg- 
horn  V.  Zumwalt,  83  Cal.  155,  23  Pac.  294. 

And  where  two  persons  both  supposed 
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that  one  of  them  owned  an  undivided  three- 
twentieth  interest  in  a  piece  of  land,  and 
the  owner  of  such  interest  deeded  it  to  the 
other  at  a  price  fixed  with  reference  to  the 
extent  of  the  interest,  and  it  ^as  after- 
wards found  that  she  had  owned  an  un- 
divided one-fifth  part  instead  of  three-twen- 
tieth, she  is  entitled  to  a  reformation  of 
the  deed,  to  partition,  and  to  an  accounting. 
Fly  V.  Brooks,  64  Ind.  50. 

And  a  complaint  in  an  action  to  reform 
a  conveyance  which,  by  mistake,  conveyed 
the  whole  of  a  certain  lot  instead  of  an  un- 
divided half  thereof,  as  intended,  though 
averring  a  mutual  mistake  of  the  grantor 
and  grantee,  if  it  also  averred  that  the  de- 
fendant knew  at  the  time  of  accepting  the 
deed  that  the  plaintiff  also  supposed  that 
the  deed  described  and  conveyed  only  the 
undivided  half  of  the  property,  the  case  is 
one  justifying  the  reformation  of  the  deed; 
and  where  the  evidence  showed  and  the 
court  found  that,  at  the  time  of  the  ac- 
ceptance and  record  of  the  deed,  the  gran- 
tee knew  that  the  deed  conveyed  the 
whole  lot,  and  the  grantor  supposed  the  deed 
conveyed  only  the  undivided  one  half  of  it, 
and  that  the  deed  conveyed  the  whole  lot 
by  mistake,  there  is  no  substantial  or  ma- 
terial variance  between  the  complaint  and 
the  findings  and  proof  which  could  miMead 
the  defendant  to  his  prejudice.  Holt  v. 
Holt,  120  Cal.  67,  52  Pac.  119. 

(7)  Ae  to  tract  or  parcel  conveyed. 

When,  by  mistake  of  the  parties  or  of 
the  draftsman  of  a  deed,  the  giantor  is 
made  to  convey  a  wrung  tract  of  land,  a 
court  of  equity  will  correct  the  mistake,  and 
reform  the  deed  so  as  to  make  it  convey  the 
tract  intended.  Felton  v.  Leigh,  48  Ark. 
408,  3  S.  W.  638;  Stedwell  v.  Anderson,  21 
Conn.  139;  Stille  ▼.  McDowell,  2  Kan.  374, 
85  Am.  Doc.  590;  Bnrr  v.  Hutchinson,  61 
Me.  514;  Moore  ▼.  Crump,  84  Miss.  612, 
37  So.  109;  Johnson  v.  Taber,  10  N.  Y.  319; 
Penfield  v.  New  Rochelle,  18  App.  Div.  83,  45 
N.  Y.  Supp.  460. 

And  protect  the  interests  of  such  per- 
sons as  may  legally  claim  to  hold  the  cor- 
rect premises  through  and  under  the  pur- 
chaser.   Burr  v.  Hutchinson,  supra. 

If  the  right  to  a  correction  is  asserted 
within  the  statutory  period.  Moore  v. 
Crump,  supra. 

This  is  so,  whether  the  mistake  arose 
from  a  misapprehension  of  the  facts  or  of 
the  legal  operation  of  the  deed.  Stedwell  v. 
Anderson,  supra. 

And  where  the  court  corrects  a  convey- 
ance of  a  wrong  tract  of  land  by  a  substi- 
tution of  the  intended  tract,  it  will  at  the 
same  time  declare  and  enforce  the  vendor's 
lien  upon  it  for  the  unpaid  purchase  price. 
Felton  v.  Leigh,  supra. 

Equity  has  jurisdiction  of  a  suit  to  set 
aside  a  settlement  and  reform  a  deed  given 
in  pursuance  thereof  because  of  mutual  mis- 
take or  fraud  on  the  part  of  the  grantor 
in  including  therein  land  to  which  he  had 
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no  title,  though  there  may  be  a  concurrent 
remedy  at  law  on  the  covenant  in  the  deed. 
Hancock  v.  Cossett,  45  Fed.  754. 

(8)  Description. 

The  correction  of  mistakes  of  description 
in  written  instruments,  established  by  clear 
and  satisfactory  proof,  so  as  to  make  them 
conform  to  the  true  intention  of  the  con- 
tracting parties,  is  a  common  ground  of 
equity  jurisdiction.  Berry  v.  Webb,  77  Ala. 
507. 

And  where,  through  mistake  or  fraud,  a 
written  contract  to  convey  does  not  contain 
the  right  description,  the  court  may  reform 
it  80  as  to  make  it  conform  to  the  oral 
agi-eement.  Olson  v.  Erickson,  42  Minn. 
441,  44  N.  W.  317;  Houston  v.  Faul,  86  Ala. 
232,  5  So.  423;  Pence  v.  Armstrong,  95  Ind. 
191;  Barry  v.  Rownd,  119  Iowa,  105,  93  N. 
W.  67;  James  v.  Cutler,  54  Wis.  172,  10  N. 
W.  147. 

And  a  mistake  in  the  legal  effect  of  a 
description  in  a  deed,  or  in  the  use  of  t<.'ch> 
nical  language,  may  be  relieved  against  in 
equity.  Clayton  v.  Freet,  10  Ohio  St.  544; 
Dinwiddie  v.  Self,  145  111.  290,  33  N.  E. 
892;  Canedy  v.  Marcy,  13  Gray,  373. 

Thus,  where  parties  execute  a  deed  in- 
tending and  believing  it  to  be  an  agreement 
for  the  sale  of  land,  and  an  indefinite  and 
uncertain  description  of  the  land  is  inserted 
in  the  deed  through  a  mistake  as  to  the  ordi- 
nary meaning  of  the  terms  used,  such  mis- 
take does  not  invalidate  the  contract,  and 
as  agojnst  the  vendor  and  subsequent  pur- 
chasers with  notice,  an  estate  in  the  land 
intended  to  be  conveyed  will  pass  to  the 
vendee,  with  the  right  to  demand  that  it  be 
reformed  so  as  to  describe  the  land  cor- 
rectly. Knijrht  V.  Glasscock,  51  Ark.  390, 
11  S.  W.  580. 

And  where  a  mistake  in  the  description 
of  land  occurs  in  a  series  of  conveyances 
under  such  circumstances  as  would  entitle 
any  one  of  the  vendees  to  a  reformation 
as  against  his  immediate  vendor,  the  equity 
will  work  back  through  all,  and  entitle  the 
last  vendee  to  a  reformation  against  the 
original  vendor.  Blackburn  v.  Randolph,  33 
Ark.  119. 

And  where  a  deed  particularly  describes 
certain  lands  in  a  named  town,  adding,  "also 
all  such  other  lands  as  I  own  or  have  any 
interest  in  in  that  town,"  and  it  appears 
that  he  owned  and  intended  to  convey  an 
interest  in  an  ore  bed  in  that  town,  but 
wholly  disconnected  from  the  lands  de- 
scribed, the  parties  supposing  the  language 
used  to  be  sufllcient  for  tliat  purpose,  a 
court  of  equity  will  so  reform  the  deed  as  to 
make  it  include  the  ore  bed.  Cake  v.  Peet. 
49  Conn.  501. 

So,  a  court  of  equity  will  so  reform  a 
conveyance  founded  on  a  consideration  as 
to  correct  a  mistake  in  the  description 
therein,  though  the  deed  is  but  a  quitclaim, 
and  contains  no  covenants.  Deford  v.  Mer- 
cer, 24  Iowa,  118,  92  Am.  Dec.  460. 

And  a  mistake  in  the  calls  of  a  partition 
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deed  will  be  corrected  in  equity  where  the 
proof  on  the  subject  is  persuasive  and  con- 
vincing. Mage  V.  Lane,  11  Ky.  L.  Ecp.  I'si, 
12  S.  W.  154. 

Nor  is  the  right  to  the  reformation  of  a 
deed  for  a  mistake  in  the  description  af- 
fected by  the  question  whether  it  was  a 
deed  of  bargain  and  sale  or  of  gift.  Jt>iir4 
V.  McNealy,  139  Ala.  381,  101  Am.  St.  Rtp. 
38,  35  So.  1022. 

And  a  suit  by  a  grantee  to  reform  a  deed 
for  mistake  in  the  description  will  not  be 
defeated  by  an  oral  agreement  that  the  deed 
should  operate  as  a  mortgage.  Tillis  t. 
Smith,  108  Ala.  264,  19  So.  374. 

A  mistake  in  describing  the  bonndariei 
of  land  in  a  deed  of  conveyance  thereof  can- 
not  be  corrected  to  the  injury  of  the  as- 
signee of  the  grantee,  however,  unless  such 
asi^ignee  purchased  with  notice  or  withoat 
value.  Farley  v.  Bryant,  32  Me.  474;  Long 
V.  Gilbert,  133  Ga.  691,  66  S.  £.  894;  Fcnw 
v.  Armstrong,  supra. 

And  a  bill  in  equity  to  correct  an  alleged 
misd^cription  of  lands  sold  under  execution, 
the  mistake  being  continued  in  the  deed  to 
the  purchaser,  is  in  the  nature  of  a  bill  for 
specific  performance,  and  the  relief  sought 
will  not  be  granted  if  any  circumstances 
exist  which  would  make  it  appear  inequi- 
table to  grant  it.  Carnall  y.  Wilson,  14 
Ark.  482. 

And  where,  in  a  conveyance  of  land,  a 
boundary  is  described  in  the  language  in- 
tended to  be  used,  but  under  a  misappre- 
hension as  to  its  construction  and  etiect.  a 
court  of  equity  can  make  no  correciion. 
Farley  v.  Bryant,  supra. 

(h)  De€d8    of   appointment   or  settle- 
ment. 

The  rules  with  reference  to  reformation 
applicable  to  deeds  generally  seem  to  apply 
to  deeds  of  appointment  of  beneficiaries  of 
some  donation  or  benefit,  and  to  deeds  of 
settlement  to  heirs  or  other  persona  intend- 
ed to  be  benefited. 

Thus,  where  a  woman  had  a  power  of  ap- 
pointment by  deed  or  wJ!\.  and  she  execiiteil 
it  by  the  execution  of  a  deed  which  she  re- 
tained in  her  own  possession,  and  she  after- 
wards annulled  the  deed  by  cutting  off  her 
name  and  seal  from  it,  under  the  mistaken 
notion  that  she  had  provided  an  effectual 
appointment  by  her  will,  subsequently 
made,  which  did  not  in  fact  operate  as  an 
appointment,  whether  she  mistook  the  ci»n- 
tents  of  the  will  at  the  time  she  cut  off  Ikt 
name  and  seal,  which  would  be  a  mistake  in 
fact,  or  whether  she  mistook  the  legal  openi- 
tion  of  her  will,  which  would  be  a  mistake 
in  law,  in  either  case  the  mistake  annuls 
the  cancelation.  Perrott  v.  Perrott,  14  East, 
423. 

So.  where  parties  through  ignorance  and 
mistake  conveyed  an  estate  to  a  named  per- 
son and  her  heirs,  when  the  intention  was  to 
make  a  provision  for  the  children  as  n'ell  as 
herself,  and  to  convey  the  land  to  her  for 
life,  remainder  to  her  children,  the  mistake 


1906. 


IX)LVIN  ▼.  AMERICAN  HARROW  CO. 


823 


is  one  which  equity  can  correct.     Clayton 
V.  Freet,  10  Ohio  St.  544. 

And  where  a  father  intended  to  convey 
land  to  his  married  daughter  and  the  l)(>irs 
of  her  body,  and,  through  mistake,  conveyed 
it  to  her  husband  and  his  heirs,  the  deed 
may  be  reformed  after  the  death  of  both 
p^antor  and  grantee,  upon  clear  and  satis- 
factory evidence.  Mattingly  v.  Speak,  4 
Bush,  316. 

And  where  the  owner  of  estates  in  a 
province,  wishing  to  give  his  son  a  qualifi- 
cation as  bailiff  for  that  province,  wrote  to 
the  registrar,  and  asked  him  to  find  a  quali- 
fication, and  the  registrar  thereupon,  with- 
out further  instructions,  selected  out  of  the 
father's  lands  the  smallest  lot  which  would 
qualify  the  son,  and  sent  to  the  father  a 
deed  by  which  he  purported  to  convey  to  the 
son,  in  consideration  of  love  and  affection, 
and  the  deed  was  at  once  executed  by  the 
father  and  registered,  and  the  son  died  soon 
after,  without  having  ever  heard  of  the 
tran<(action,  and  it  clearly  appeared  that 
neither  the  father  nor  the  registrar  intended 
or  considered  the  transaction  to  have  the 
effect  of  making  the  son  the  beneficial  own- 
er, or  intended  any  fraud  or  illegality,  the 
father  is  entitled  to  have  the  deed  set  aside 
and  to  re-establish  his  title  to  the  land,  the 
letter  written  to  the  registrar  excluding  any 
defense  grounded  on  the  statute  of  frauds, 
and  this  conclusion  is  not  affected  by  the 
circumstance  that  the  legal  estate  was  out- 
standing under  a  mortgage  in  fee,  not  known 
to  the  registrar.  Childers  v.  Childers,  1  De 
G.  &  J.  482. 

So,  where,  in  contemplation  of  marriage, 
and  with  the  consent  of  the  intended  hus- 
band, a  woman,  acting  under  advice  of  coun- 
sel, made  a  deed  of  settlement  of  all  her 
estate,  with  certain  exceptions,  the  trustees 
to  pay  her  the  income  to  her  separate  une 
for  life,  and  after  her  death  to  convey  the 
estate  to  her  children,  and  if  she  left  no 
issue,  then  to  convey  to  her  sisters  and 
brother  of  their  issue,  and  there  was  no 
power  of  revocation  in  the  settlement,  and 
she  did  not  understand  that  her  power  of 
appointment  was  restricted  to  her  brother 
and  sisters,  but  believed  that  if  she  sur- 
vived her  husband  she  could  dispose  of  her 
estate  as  she  pleased,  and  the  wife  survived 
the  husband,  who  died  leaving  no  issue  of 
the  marriage,  the  absence  of  the  power  or 
revocation  being  a  mistake,  and  the  provi- 
sions after  death  of  the  husband  being  with- 
out consideration,  and  the  beneficinries  be- 
ing volunteers,  the  wife  is  entitled  to  relief 
in  equity,  and  to  have  the  trustees  recon- 
vcy  the  trust  estate  to  her,  Russell's  Ap- 
peal, 75  Pa.  269. 

And  where  a  deed  of  separation  and  set- 
tlement was  made  between  a  husband  and 
vife,  and  acted  upon  during  the  life  of  the 
husband,  and  his  wife,  after  his  death,  filed 
her  bill,  claiming  dower  and  her  distribu- 
tive share  of  the  husband's  estate,  the  in- 
strument of  separation  and  settlement  may 
be  rectified  upon  a  showing  that  the  cou- 
teyance  was  not  only  for  the  support  and 
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maintenance  of  the  wife  during  coverture, 
but  in  full  satisfaction  of  all  claims  what- 
ever, by  dower  or  distribution,  on  the  es- 
tate of  her  husband,  so  far  as  it  is  material 
to  the  adjustment  of  the  rights  of  the  par- 
ties.   Parham  v.  Parham,  6  Humph.  287. 

So,  where  notes  and  a  mortga;:e  wore 
executed  to  a  wife  for  the  purchase  price  of 
property  which  belonged  to  her  husl  and  i- 
clividually,  under  an  agreement  with  the 
maker  of  the  notes  and  mortgage  that  they 
should  be  so  drawn  that  if  the  husband  tlietl 
before  the  wife,  she  would  be  the  sole  owner 
of  the  property,  but  if  she  died  first,  he 
should  be  the  sole  owner,  without  any  ex- 
pense of  probating  the  estate  in  either  case, 
and  the  person  who  drew  the  papers  was 
instructed  to  draw  them  in  that  way,  but 
failed  to  do  so,  and  the  papers  were  si^^ned 
in  the  presence  of  the  husband  and  wife, 
but  without  being  read,  a  reformation  of 
the  notes  and  mortgage  to  correspond  with 
the  agreement  is  justified.  Kropp  v.  Kropp, 
97  Wis.  137,  72  N.  W.  381. 

And  where,  in  settlement  of  a  claim  of  a 
married  woman  against  an  estate,  a  sale 
directed  by  the  court  is  made  to  her  of  land 
belonging  to  the  estate,  but  by  mistake,  and 
without  her  consent,  the  commissioner's  deed 
is  made  out  in  the  name  of  her  husband, 
\^ho  has  paid  no  part  of  the  consideration, 
she  being  inexperienced  in  business,  and  un- 
til his  death  unaware  of  the  mistake,  the 
deed  will  be  corrected  in  equity.  Clcnions 
V.  Iloltheide,  10  Ky.  L.  Rep.  166,  8  S.  W. 
697. 

A  voluntary  settlement  should  contain  a 
power  of  revocation,  and  if  it  does  not,  the 
parties  who  relied  upon  it  must  prove  that 
the  settlor  was  properly  advised  when  he 
executed  it,  that  he  thoroughly  understood 
the  effect  of  omitting  the  power,  and  that 
he  intended  it  to  be  excluded  from  the  set- 
tlement; if  that  is  not  established,  and  the 
court  sees  from  the  surrounding  circum- 
stances that  the  settlor  believed  the  instru- 
ment to  be  revocable,  it  will,  even  after 
the  lapse  of  nearly  twenty  years  ani  the 
death  of  the  settlor,  interfere  to  give  relief 
against  it.     Hall  v.  Hall,  L.  R.  14  Eq.  365. 

(c)  Mortgages  and  deeds  of  tt*ust, 
(1)  Generally, 

Where  a  mortgage  is  drawn  and  executed 
which  is  intended  to  carry  into  execution 
a  previous  agreement,  but  which,  by  mistake 
of  the  parties  or  the  draftsman,  either  as  to 
law  or  fact,  does  not  fulfil  that  intention, 
or  violates  it,  equity  will  correct  the  mis- 
take so  as  to  conform  to  the  intentions  of 
the  parties.  McMillan  v.  Fish,  29  N.  J.  Eq. 
610;  Allis  V.  Hall,  76  Conn.  322.  56  Atl. 
637;  Allen  v.  Elder,  76  Ga.  674,  2  Am.  St. 
Rep.  63;  Easter  v.  Severin,  78  Ind.  540. 

Equity  will  help  a  defectively  exectued 
mortgage,  given  upon  a  valuable  considera- 
tion, and  reform  and  enforce  the  same  as 
against  the  mortjragor  and  subsequent  as- 
signees and  lien  holders  having  notice.    Le- 
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banon   Sav.  Bank  ▼.  Hollenbeck,  29  Minn. 
322,  13  N.  W.  145. 

And  a  promise  made  upon  an  agreement 
not  to  sue  for  the  reformation  and  fore- 
closure of  a  mortgage  is  founded  on  a  suffi- 
cient consideration.  McCasland  v.  ^Etna  L. 
Ins.  Co.  108  Ind.  130,  9  N.  E.  119. 

If  a  mortgage  fails  to  express  the  inten- 
tion of  the  parties  with  sufficient  clearness 
to  enable  the  court  to  carry  the  same  into 
effect,  equity  will  reform  it,  although  the 
mistake  consist  in  misapprehending  or  mis- 
judging its  legal  effect.  Horst  v.  Dague,  34 
Ohio  St.  371. 

And  a  party  to  a  mortgage  deed  in  the 
condition  of  which  a  material  omission  was 
made  through  the  mistake  of  the  scrivener, 
and  contrary  to  the  intention  of  the  par- 
ties, is  entitled  in  a  court  of  chancery  to 
have  that  mistake  corrected,  irrespective  of 
any  claim  by  the  adverse  party  of  misap- 
prehension of  his  part  in  the  mortgage 
transaction.  Wooden  v.  Haviland,  18  Conn. 
101. 

Thus,  a  mortgage  may  be  properly  re- 
formed in  respect  to  correctly  describing 
the  date  of  maturity  of  the  notes  described 
thereby.  Commercial  Nat.  Bank  v.  John- 
son, 16  Wash.  536,  48  Pac.  267. 

And  where  by  mistake  the  name  of  the 
mortgagee  in  a  mortgage  was  omitted,  a 
decree  should  be  rendered  reforming  the 
instrument  by  inserting  the  name.  Parlin 
V.  Stone,  1  McCrary,  443,  48  Fed.  808. 

And  where  a  scrivener,  in  drawing  a  mort- 
gage on  land  from  a  corporation,  made  it  to 
the  mortgagee  and  "his  successors,"  equity 
will  reform  it  by  making  it  read  to  "his 
lieirs."     McMillan  v.  Fish,  supra. 

And  if  by  mistake  an  assignment  of  a 
whole  mortgage  be  made  instead  of  a  part 
thereof,  the  mistake  may  be  corrected  in 
chancery  by  a  bill  brought  for  that  purpose 
against  the  proper  parties.  Langdon  v. 
Keith,  9  Vt.  299. 

So,  where  a  mortgage  was  given  to  a  hus- 
band* and  wife  jointly,  and  the  intent  was 
to  make  the  income  therefrom  payable  to 
the  wife  during  her  lifetime  if  she  sur- 
vived her  husband,  but  by  mistake  the  mort- 
gage did  not  conform  to  such  intent,  equity 
win  decree  a  reformation  of  the  mortgage. 
McLeod  ▼.  Free,  96  Mich.  57,  55  N.  W.  685. 

And  a  complaint  to  reform  a  mortgage 
given  by  a  husband  and  wife,  which  shows 
that  by  mistake  of  the  scrivener  a  term 
in  the  description  of  the  land,  and  the  year 
in  the  date,  were  written  differently  from 
the  term  and  the  date  intended  by  the  mort- 
gagors, sufficiently  sets  forth  a  cause  of 
action  against  the  widow  and  heirs  of  the 
husband  for  a  reformation  of  the  mortgage 
to  conform  it  to  the  intention  of  the  par- 
ties.   Jones  V.  Sweet,  77  Ind.  187. 

And  if  a  husband  and  wife,  to  secure  their 
joint  note,  execute  a  mortgage  which  was 
intended  to  include  all  their  title  to  certain 
lands,  but,  laboring  under  the  mistaken  be- 
lief that  she  owned  such  land,  he  joined  in 
the  mortgage  only  so  far  as  to  relrase  his 
estate  as  tenant  by  the  curtesy,  whereas  in  j 
fact  he  owned  part  of  the  land  in  fee  simple, 
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equity  will,  at  the  instance  of  the  mort- 
gagee, compel  them  to  execute  a  new  mort- 
gage, conveying  the  entire  title  of  both; 
and  such  mortgage,  when  executed,  will  be 
good  against  all  persons  who  acquired  any 
title  or  lien  after  the  execution  of  the  im- 
perfect mortgage,  and  with  notice  of  its 
infirmity.  Livingstone  ▼.  Murphy,  1S7 
Mass.  315,  105  Am.  St.  Rep.  400,  72  N.  L 
1012. 

And  where  a  person  purchased  a  tract  of 
land,  part  of  the  purchase  money  to  be  ptid 
in  cash,  and  the  balance  to  be  secured  bj 
mortgage  on  the  land,  and  at  the  request  cI 
the  purchaser  the  deed  was  made  to  his 
wife,  and  in  pursuance  of  the  agreement, 
the  wife,  at  the  request  of  her  husband, 
executed  a  paper  intended  to  be  a  mort- 
gage, for  the  unpaid  portion  of  the  purcliase 
money,  which  in  law  was  not  a  mortgage, 
a  court  of  equity  will  carry  out  the  inten- 
tion and  agreement  of  the  parties  by  treat- 
ing the  transaction  as  an  equitable  mortgage 
to  secure  the  unpaid  portion  of  the  pur- 
chase money,  and  interest.  Remington  t. 
Higgins,  54  Cal.  620. 

So,  an  instrument  agreed  upon  between 
the  parties  to  be  executed  as  a  mortgage, 
but  which,  by  mistake  and  accident,  was  ex- 
ecuted as  an  absolute  deed,  will  be  treate(i 
by  chancery  as  a  mortgage.  Washburn  t. 
Merrills,  1  Day,  139,  2  Am.  Dec  59;  Cripps 
▼.  Jee,  4  Bro.  Ch.  472. 

And  this  may  be  decreed  on  parol  evi- 
dence making  it  clear,  on  the  written  evi- 
dence and  the  accounts  of  the  parties,  that 
the  agreement  was  not  what  the  deed  pur- 
ported it  to  be.    Cripps  v.  Jee,  supra. 

And  a  mortgage  executed  by  a  life  tenant 
who  was  also  vested  with  a  power  to  mort- 
gage the  fee,  which  did  not  refer  to  the 
power,  and  therefore  covered  only  the  life 
estate,  may  be  reformed  so  as  to  cover  the 
fee,  where  both  parties  thereto  intended 
and  agreed  that  the  fee  of  the  land,  and  not 
the  mere  life  estate,  should  be  mortgaged, 
and .  supposed  that  a  mortgage  in  the  usual 
form  would  be  a  valid  mortgage  of  the  fee 
tmder  the  power.  Lardner  ▼.  Williams,  98 
Wis.  514,  74  N.  W.  346. 

So,  where  a  mortgage  of  realty  in  a  state 
is  executed  in  another  state  before  a  com- 
missioner of  deeds  only,  which  is  sufficient 
in  that  state,  but  not  so  in  the  state  in 
which  the  realty  is  situated,  a  court  of 
ciiancery  haa  jurisdiction  to  reform  and  fore- 
close the  mortgage.  McCrary  v.  Austell, 
46  Ga.  450. 

And  where  a  mortgage  provided  for  in- 
terest less  than  the  legal  rate,  but  also  con- 
tained a  provision  that  the  borrower  should 
repay  all  money  that  might  be  paid  by  the 
lender  for  taxes  and  assessments,  etc.,  and 
the  holder,  about  to  foreclose,  to  avoid  a 
]ilea  of  usury,  alleged  that  under  the  actual 
agreement  it  was  not  intended  that  the  bor- 
rower should  pay  ordinary  taxes,  but  solely 
to  provide  for  the  payment  by  the  mort- 
gagor of  any  tax  or  assessment  on  the  mort- 
gage that  might  be  imposed  by  legislation: 
and  as  no  such  legislation  had  been  adopted, 
the  mortgagor  had  not  been  caUed  upon  to 


1906. 


DOLVIN  V.  AMERICAN  HARROW  CO. 


825 


pay  the  ordinary  taxes  on  such  indebtedness, 
these  allegations,  unexeepted  to,  are  suffi- 
cient to  justify  the  admission  of  evidence 
of  such  mistake  in  the  written  contract,  and 
authorize  its  reformation.  Norris  v.  Belcher 
Land  Mortg.  Co.  98  Tex.  176,  82  S.  W.  600, 
83  S.  W.  799. 

So,  where  a  note  and  trust  deed  were  exe- 
cuted by  the  officers  of  a  corporation  as 
such,  the  evidence  showing  conclusively  that 
the  debt  was  due  by  the  corporation,  and 
the  title  to  the  property  conveyed  in  the 
trust  deed  was  in  the  corporation,  and  that 
the  intention  was  to  bind  the  corporation 
by  execution  of  the  note  and  deed,  a  court 
of  equity  may  interpose,  correct  the  mis- 
take, reform  the  deed,  foreclose  the  same, 
and  enforce  the  lien.  Denver  Brick  &  Mfg. 
Co.  ▼.  McAllister,  6  Colo.  261. 

And  when  a  debtor  executed  a  deed  of 
trust  to  secure  certain  of  his  creditors  and 
sureties,  and  included  in  it  certain  notes 
on  which  one  of  the  beneficiaries  was' sup- 
posed to  be  bound  as  surety,  describing 
them  as  notes  on  which  said  beneficiary 
was  surety,  under  the  belief  that,  if  he  was 
not  bound,  the  misdescription  would  ex- 
clude the  holder  of  them  from  any  benefit 
under  the  deed,  it  is  a  case  for  reforming 
the  deed  in  equity,  upon  proof  of  the  mis- 
take, and  that  the  grantor  intended  to  se- 
cure the  said  beneficiary,  and  not  the  notes. 
Trapp  V.  Moore,  21  Ala.  693. 

The  correction  of  a  mistake  in  a  mort- 
gage after  foreclosure,  in  such  manner  as  to 
make  it  embrace  property  not  described  in 
the  original  mortgage,  revives  the  right  of 
the  mortgagor  to  redeem.  Provost  v.  Reb- 
man,  21  Iowa,   419. 

(2)  Restoration    of    discharged    mort- 
gages, 

Equity  will  restore  a  mortgage  released 
through  mistake,  and  give  to  it  its  original 
priority  as  a  lien.^  Bruse  v.  Nelson,  35 
Iowa,  157. 

And  if  the  holder  of  a  mortgage  takes  a 
new  mortgage  as  a  substitute  for  a  former 
one,  and  releases  the  latter  in  ignorance  of 
an  intervening  lien  upon  the  mortgaged 
premises,  equity  will,  in  the  absence  of  such 
special  disqualifying  circumstance,  restore 
the  lien  of  the  mortgage.  Geib  v.  Reynolds, 
35  Minn.  331,  28  N.  W.  923;  Bnua-v^^l- 
^^^*ii  nnprs:  Hutchinson  v.  Swartsweller,  31 
K.  J.  Eq.  205;  McKenzie  v.  McKenzie,  62 
Jt.  271. 

And  where  the  holder  of  two  mortgages 
was  paid  the  amount  due  on  one  of  them, 
but,  by  mistake,  he  released  the  other  in- 
stead, upon  a  bill  filed  by  his  administrator 
after  his  death,  for  foreclosure  of  the  re- 
leased mortgage,  equity  will  intervene  and 
grant  relief  against  the  mistake.  Bond  v. 
Dorsey,  65  Md.  314,  4  Atl.  279. 

So,  where  a  subsequent  mortgagee  of 
land,  ignorant  of  a  prior  deed,  made  subject 
to  a  senior  and  bona  fide  mortgage,  relying 
upon  his  mortgage,  pays  tlie  sura  due  on 
the  senior  mortgage  for  his  own  benefit, 
and  allows  it  to  be  discharged  and  its  re^is- 
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tration  canceled,  the  cancelation  and  dis- 
charge may  be  annulled,  and  he  may  be  sub- 
rogated to  the  rights  of  the  senior  mort- 
gagee.   Cobb  ▼.  Dyer,  69  Me.  494, 

And  equity  may  annul  the  cancelation  of 
the  record  of  a  mortgage  against  a  grantee 
whose  deed  is  made  subject  to  the  mortgage, 
where  the  cancelation  was  made  in  ignorance 
of  the  existence  of  such  deed.    Ibid. 

And  this  is  so  though  the  deed  was  duly 
recorded,  if  the  junior  mortgagee,  who  paid 
and  caused  the  senior  mortgage  to  be  can- 
celed, was  not  guilty  of  culpable  neglect  in 
the  premises.    Ibid. 

The  fact  that  the  mortgage  was  released 
in  ignorance  of  the  existence  of  the  inter- 
vening lien  is  deemed  such  a  mistake  of  fact 
as  to  entitle  the  party  to  relief,  although 
the  intervening  lien  was  of  record  at  the 
time.     Geib  v.  Reynolds,  supra. 

And  where  a  person  sold  real  estate  to 
another,  and  executed  a  conveyance  thereof, 
taking  back  a  mortgage  for  the  price,  and, 
the  request  of  the  grantee,  on  the  statement 
that  title  had  not  been  transferred  by  the 
prior  deed,  he  afterwards  executed  a  quit- 
claim and  release,  without  consideration, 
thereby  in  legal  effect,  but  contrary  to  his 
intention,  discharging  his  mortgage,  he  is 
entitled  to  relief  limiting  the  operation  of 
the  latter  deed  to  the  conveyance  of  the 
premises,  the  defendant  having  acquired 
his  title  with  knowled&^e  of  the  plain tilFs 
equity.  Benson  v.  Markoe,  37  Minn.  30,  5 
Am.  St.  Rep.  816,  33  N.  W.  38. 

So,  a  mortgagee,  having  purchased  the 
mortgaged  property  at  a  sale,  and  satisfied 
his  mortgage,  after  which  the  sale  is  set 
aside,  is  entitled  to  have. the  mortgage  set 
up  again  and  supported  in  equity.  Zylstra 
V.  Keith,  2  Desauss,  Eq.  140. 

And  where  a  holder  of  a  mortgage  has 
foreclosed  the  same,  and,  under  a  mistake 
as  to  the  correctness  of  the  proceedings,  and 
the  consequent  validity  of  the  foreclosure, 
has  paid  prior  encumbrances  which  he  was 
equitably  entitled  to  have  kept  alive  for  his 
protection,  equity  will  relieve  him  from  the 
mistake,  except  as  against  innocent  grantees 
and  purchasers  without  notice,  and  allow 
him  to  be  subrogated  to  the  rights  of  the 
holders  of  such  prior  encumbrances.  Ger- 
dine  v.  Menage,  41  Minn.  417,  43  N.  W.  91. 

And  where,  on  the  death  of  a  mortgagor, 
the  mortgagee  secured  a  release  of  the  wid- 
ow's right  of  dower  in  the  premises,  and 
also  a  deed  from  the  mortgagor's  father, 
under  the  belief  that  the  property  descended 
to  the  latter,  and  canceled  the  mortgage, 
no  consideration  being  paid  for  such  can- 
celation, the  mortgagee  is  entitled,  as 
against  the  heirs  of  the  mortgagor,  to  a  de- 
cree for  the  re-establishment  and  foreclosure 
of  his  mortgage.  Swedesboro  Loan  &  Bldg. 
Asso.  v.  Gans,  65  N.  J.  Eq.  132,  55  Atl.  82. 

So,  where  the  owner  of  premises  conveyed 
to'  him  subject  to  a  mortgage,  in  ignorance 
of  the  lien  thereon  of  a  judgment  against 
a  former  owner,  subsequent  to  the  mortgage, 
takes  up  the  mortgage  and  causes  the  same 
to  be  satisfied  of  record,  he  is  entitled  in 
equity  to  have  the  same  reinstated  as  a  lien 
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prior  and  paramount  to  the  lien  of  tlie 
judgment.  Barnes  v.  Mott,  64  N.  Y.  397, 
21  Am.  Rep.  625. 

Nor  does  the  fact  that  the  holder  of  the 
mortgage,  as  executor  of  the  nioi'tgagee, 
was  privy  to  a  settlement  between  the 
mortgagor  and  the  legatees  of  the  deceased 
mortgagee,  deprive  him  of  the  right  to  be 
relieved  from  such  settlement,  where,  at 
the  time  of  the  settlement,  he  did  not  know 
his  own  title  thereto.  Turner  v.  Turner, 
2  Rep.  in  Ch.  154. 

And  where,  at  the  time  of  the  execution 
of  a  mortgage,  the  mortgagor  was  in  pos- 
session of  the  mortgaged  premises  under  a 
contract  with  the  mortgagee  for  the  pur- 
chase thereof,  and  the  mortgage  was  given 
as  security  for  notes  indorsed  by  the  mort- 
gagee for  the  accommodation  of  the  mort- 
gagor, which  notes  were  taken  up  by  the 
mortgagee,  and  paid  and  held  by  him, 
after -which  he  delivered  to  the  mortgagor  a 
warranty  deed  of  the  premises,  covenant- 
ing against  all  encumbrances,  a  court  is 
justified,  in  the  exercise  of  its  equitable 
powers,  to  direct  that  the  deed  be  modified 
so  as  to  preserve  the  lien  of  the  mortgage 
for  the  protection  of  the  notes  in  the 
hands  of  the  mortgagee.  Judd  v.  Seek  ins, 
62   N.   Y.   271. 

And  where  business  men  of  intelligence 
met  to  settle  transactions  between  a  deced- 
ent and  his  creditor,  and  it  was  agreed  that 
the  creditor  should  take  decedent's  entire 
landed  estate  and  certain  other  property 
in  satisfaction  of  all  his  claims  secured  by 
mortgage,  paying  decedent's  widow  a  sum 
in  cash,  and  the  transaction  was  consum- 
mated by  the  creditor  having  a  deed  of  the 
land  executed  by  the  widow  in  favor  of  the 
creditor's  wife,  for  debts  due  by  him  to  her, 
and  surrendering  the  mortgages,  and  all  the 
parties  to  the  transaction  overlooked  for 
the  time  the  fact  that  decedent's  children 
had  an  interest  in  the  land,  the  mistake  is 
one  of  law,  and  the  grantee  is  entitled  to 
have  the  mortgages  reinstated  and  to  be 
subrogated  to  the  creditor's  rights  under  the 
mortgages,  and  to  foreclose  the  same  as 
against  the  children's  interests  in  the  land. 
Hutchinson  v.  Fuller,  67  S.  C.  280,  45  S.  E. 
164. 

The  question,  considered  from  the  stand- 
point of  remedies,  of  keeping  alive  or  rein- 
stating an  encumbrance,  is  treated  infra, 
VII.  c.  5. 

(3)  Mortgages    and    hills    of    sale    of 

chattels. 

If  a  chattel  mortgage  fails  to  express  the 
intention  of  the  parties,  it  should  be  re- 
formed in  some  tribunal  having  jurisdiction 
to  grant  such  relief,  before  attempting  to 
foreclose  it.  Weisl  v.  James,  120  N.  Y. 
Supp.  47. 

And  where  there  was  an  agreement  for 
a  loan  to  be  secured  by  a  mortgage  of  the 
entire  personal  property  of  a  firm,  including 
its  printing  presses  and  other  machines,  cam- 
eras, lenses,  and  type,  but,  in  the  descrip- 
tion of  the  property  in  the  mortgage,  the 
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words  used  were  "fixtures  and  furniture,*' 
which  were  not,  as  the  parties  supposed, 
broad  enough  to  include  those  articles,  tb« 
mistake,  though  in  one  sense  a  mistake  of 
law,  will  be  corrected  in  equity.  Ryder  t. 
Ryder,  19  R.  I.  188,  32  Atl.  919. 

The  makers  of  a  chattel  mortgage  are 
proper  parties  defendant  in  an  action 
hrought  to  reform  the  mortgage,  and  to  en- 
force the  same  by  a  judgment  against  t 
third  party  for  the  proceeds  of  the  sale  of 
property  included  in  the  mortgage.  John 
T.  Stewart  Estate  v.  Falkenberg,  82  Kan. 
576,  109  Pac.  170. 

(d)  Leases, 

A  lease  which,  by  reason  of  the  ignorance 
and  mistake  of  the  scrivener,  fails  to  eon- 
form  to  the  oral  agreement  made  by  the 
parties,  will  be  reformed  if  the  evidence 
clearly  shows  what  the  agreement  was. 
Silbaf  v.  Ryder,  63  Wis.  106,  23  N.  W.  106; 
Hoard  v.  Stone,  58  Mich.  578,  26  N.  W.  141. 

And  equity  will  reform  a  lease  where  it 
is  clearly  and  satisfactorily  shown  that  the 
instrument  fails  to  express  the  mutual 
understanding  of  the  parties  when  given  a 
legal  construction,  though  in  language  se- 
lected by  themselves.  Brown  v.  Wju-d,  119 
Iowa,  604,  93  N.  W.  587;  Powell  v.  Smith, 
L.  R.  14  Eq.  85. 

And  where  one  person  entered  into  an 
agreement  for  the  lease  of  a  fishery  from 
another,  and,  at  the  time  of  entering  into 
the  agreement,  both  parties  believed  that 
the  proposed  lessor  was  the  owner  of  the 
fishery,  but  it  was  afterwards  discovered 
that  the  proposed  lessee  was  the  true  owner 
thereof,  and  there  was  no  frand  on  eiiher 
side,  the  proposed  lessee  is  entitled  to  have 
the  agreement  set  aside,  subject  to  equitable 
terms.  Cooper  v.  Phibbs,  15  Week.  Rep. 
1053. 

So,  if  a  lease  is  drawn  of  all  of  a  build- 
ing, but  before  it  is  signed  by  the  lessor, 
the  parties  agree  verbally  that  it  shall  only 
cover  the  building  as  it  then  is,  and  that  the 
lessor  may  erect  and  use  a  second  story, 
the  lessee  cannot  recover  in  ejectment  a 
second  story  afterwards  erected,  but  a  court 
of  equity  will  prevent  such  fraudulent  use 
of  the  lease,  and  reform  it  so  as  to  make 
it  correspond  with  the  verbal  agreement  of 
the  parties.    Murray  v.  Dake,  46  Cal.  644. 

And  where  in  an  action  to  enjoin  the  de- 
fendant from  tearing  down  and  removing 
certain  buildings  and  improvements  on 
premises  leased  to  him  by  the  plaintiff,  the 
defendant  pleaded  that,  during  the  negotia- 
tions for  the  lease,  it  was  distinctly  under- 
stood and  agieed  that  the  improvements 
mentioned  were  the  property  of  the  defend- 
ant, and  that  he  was  to  have  the  right  to 
remove  them  on  the  expiration  of  the  lease, 
and  that  such  right  should  be  one  of  tlie  con- 
ditions of  the  lease,  and  that,  by  accident 
or  mistake,  this  c,ondition  was  omitted,  and 
that  when  the  lease  was  presented  to  defend- 
ant to  sign,  he  objected  because  of  such 
omission,  and  the  phiintifT  then  agreed  with 
him  that  such  omission  should  make  so  dif- 
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ference,  and,  relying  on  this  agreement  and 
the  good  faith  and  honesty  of  the  plainliif, 
the  defendant  executed  the  lease, — evidence 
to  this  effect  is  properly  admitted  on  the 
trial.  Isenhoot  v.  Chamberlain^  59  Cal. 
630. 

So,  where  a  written  contract  for  a  lease 
which  was  intended  to  be  for  the  term  of 
ninety-nine  years,  renewable  forever,  con- 
tained no  statement  of  the  term  for  which 
tiie  lease  was  to  be  made,  the  mistake  may 
be  established  by  parol  proof;  and  the  lessee 
is  entitled  to  have  the  contract  reformed  by 
the  insertion  of  the  words,  "for  the  term  of 
ninety-nine  years,  renewable  forever,"  or 
words  of  like  import,  and  when  so  reformed, 
to  have  the  agreement  specifically  executed. 
Popplein  V.  Foley,  61  Md.  381. 

And  a  person  giving  a  lease  of  a  house, 
sipned  by  him  only,  may  give  evidence  on 
a  bill  to  carry  the  agreement  into  execution, 
that  the  understanding  was  that  the  tenant 
sliould  pay  the  rent  clear  of  taxes,  and  that 
the  agreement  therefor  was  omitted  by 
mistake,  for  the  purpose  of  giving  the  lessor 
the  benefit  thereof  by  way  of  objection  to 
specific  performance.  Joynes  v.  Statham, 
3  Atk.  388. 

And  where  a  person  leased  certain  build- 
inirs  to  another  with  the  mutual  understand- 
ing that,  in  case  the  buildings  were  de- 
stroyed, the  lessee  should  be  released  from 
further  liability  for  rent,  and  they  were  ad- 
vised that  the  language  used  in  the  lease 
properly  expressed  their  agreement,  which, 
as  a  matter  of  law,  it  did  not,  and  the 
buildings  were  destroyed  by  a  tornado,  and 
the  lessor's  assignee  sued  for  rent  accruing 
after  such  destruction,  no  recovery  can  be 
had  therefor.  Reed  v.  Root,  59  Iowa,  359, 
13  N.  W.  323. 

In  the  above  case,  Moorman  v.  Collier, 
32  Iowa,  138,  infra,  IV.  c,  3,  (f),  was  dis- 
tinguished upon  the  ground  that  that  was 
an  action  at  law,  and  no  equitable  defense 
was  pleaded;  and  Glenn  v.  Statler,  42  Iowa, 
107,  infra,  IV.  c,  3,  (f),  was  distinguished 
npon  the  ground  that  in  that  case  there  was 
a  conflict  in  the  evidence  as  to  the  char- 
acter of  the  bond  that  was  prepared  and 
executed;  and  Gerald  v.  Elley,  45  Iowa,  322, 
supra,  IV.  b,  3  (a),  was  distinguished  upon 
the  ground  that  in  that  case  there  was  no 
contract  that  the  encumbrances  should  be 
exempted  from  the  operations  of  the  deed. 

Where  a  lease  is  made  pursuant  to  an 
agreement  between  two  persons,  and  the 
lea«e  is  executed  according  to  the  express 
terms  of  the  agreement,  however,  parol  evi- 
dence is  not  admissible  to  show  that  the 
lease,  though  in  strict  conformity  with  the 
terms  of  the  written  agreement,  was  con- 
trary to  its  spirit,  there  being  something 
outside  the  contract  agreed  upon  between 
the  parties,  and  omitted  from  the  lease. 
Davies  v.  Fitton,  2  Drury  &  War.  225. 

And  where  a  written  lease  for  a  term  of 
three  years  recited  that  the  agreed  rent  was 
$1,500  for  the  term,  payable  in  two  equal  in- 
stalments of  .$750  each  at  the  end  of  the 
first  and  second  years  of  the  term,  a  bill  to 
reform  it  so  as  to  make  it  show  that  the 
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agreed  rent  was  $500  for  each  year,  though 
payable  as  specified,  thereby  giving  him  a 
landlord's  statutory  lien  and  remedy  against 
the  crop  for  each  year's  rent,  will  not  lie, 
the  supposed  legal  effect  of  the  change  in  the 
contract  being  conclusive  against  the  exist- 
ence of  the  alleged  mistake,  since  the  con- 
tract as  thus  reformed  would  be  inharmon- 
ious and  inconsistent,  if  not  impossible  of 
legal  effect  and  operation.  Campbell  v. 
liatchett,   55  Ala.   548. 

Whether  a  lease  should  be  reformed  for 
mistake  is  exclusively  a  question  for  the 
court.  Loukowski  v.  Pry  or,  46  Colo.  584, 
106  Pac.  7. 

(e)  Contracts  with  reference  to  lands. 

Courts  of  equity  have  the  power  and  ju- 
risdiction so  to  reform  an  executory  contract 
for  the  sale  of  real  estate  as  to  require  and 
compel  it  to  speak  the  truth  in  the  matter  of 
description  and  other  things,  where  it  is 
clearly  established  that  the  instrument  on 
its  face  speaks  falsely.  Allen  v.  Kitchen,  16 
Idiho,  133,  —  L.R.A.(N.S.)  — ,  100  Pac. 
1052. 

And  a  mutual  mistake  as  to  the  subject- 
matter  of  the  contract  is  sufficient  to  avoid 
it.  Mochlenpah  v.  Mayhew,  138  Wis.  561, 
119  N.  W.  826. 

And  a  complaint  in  an  action  to  reform  a 
contract  for  the  sale  of  land,  that  a  certain 
provision  was  omitted  from  the  writing  by 
mistake,  and  such  provision  was  one  of  the 
terms  of  the  contract  between  the  parties, 
and  that  another  provision  was  inserted  by 
mistake,  it  being  m  fact  a  part  of  another 
contract,  sufficiently  alleges  an  agreement  to 
the  terms  and  provisions  of  the  contract 
as  sought  to  be  reformed.  House  v.  Mc- 
Mullen,  9  Cal.  App.  664,  100  Pac.  344, 

So,  where  it  unmistakably  appears  that 
both  parties  to  a  contract  for  the  sale  of 
real  estate  understood  that  it  expressed  only 
a  sale  of  the  vendors  interest  in  the  prem- 
ises, the  contract  will  be  reformed  to  express 
the  true  object  of  the  parties,  though  there 
is  a  reference  in  the  contract  to  the  life  es- 
tate of  the  life  tenant,  coupled  with  lan- 
guage that  the  vendor  was  to  deliver  a 
deed  of  the  undivided  one-quarter  interest 
in  the  premises,  which  might  justify  the  con- 
clusion that  the  vendor  had  contracted  to 
sell  an  undivided  one  quarter  of  the  prem- 
ises, and  not  merely  his  interest.  Bacot  v. 
Fessenden,  64  Misc.  422;  119  N.  Y.  Supp. 
464. 

And  the  vendee  in  a  contract  for  the  sale 
of  land,  purporting  to  bind  the  vendor  to  a 
conveyance  simply  of  his  interest,  is  en- 
titled to  a  reformation  of  the  contract  to 
meet  the  real  intention  of  the  parties  to 
embrace  the  entire  property,  including  the 
interest,  of  a  cotenant  which  he  had  no 
power  to  convey,  he,  at  the  time  of  the 
contract,  expecting  to  obtain  such  power. 
Conner  v.  Baxter,  124  Iowa,  219,  99  N.  W. 
726. 

And  where  a  contract  for  the  purchase  of 
land  was  agreed  to  be  drawn  that  the  gran- 
tecs  should  forfeit  a  specified  sum  only  for. 
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default  on  their  part,  and  that  in  case  of 
default  by  the  grantor,  he  should  forfeit  the 
land,  but  the  contract  as  signed  provided 
that  if  either  party  failed  to  perform,  the 
grantees  should  pay  to  the  grantor  the  spe- 
cified sum,  the  grantees  are  entitled  to  have 
the  contract  so  reformed  as  to  provide  for 
such  forfeiture  by  them  only  in  case  of  their 
own  default.  Smith  v.  Watson,  88  Iowa, 
73,  55  N.  W.  68. 

And  where  one  party  sold  real  estate  to 
another,  the  contract  being  that  the  buyer 
should  pay  the  taxes  after  the  year  in 
which  the  sale  was  made,  but,  by  mistake  in 
writing  the  bond  for  a  deed,  the  scrivener 
omitted  that  part  referring  to  the  taxes, 
and  upon  the  purchaser  failing  to  pay  the 
taxes,  the  seller  was  compelled  to  do  so, 
for  the  purpose  of  making  his  security  for 
deferred  payments,  upon  reformation  of  the 
contract,  the  seller  was  entitled  to  repay- 
ment of  the  taxes,  with  lawful  interest. 
Hale  V.  Young,  24  Neb.  464,  39  N.  W.  406. 

So,  where,  at  the  time  of  executing  a  ne- 
gotiable note,  the  maker  also  executed  a  title 
bond,  agreeing  to  convey  to  the  payee  an 
undivided  one-half  interest  in  certain  mining 
claims,  and  that  the  payee  should  have  a 
lien  on  these  claims  for  the  payment  of  the 
note,  inserting  a  special  condition  that  "this 
bond  shall  be  and  remain  a  special  lien  upon 
and  for  the  payment"  of  the  note,  but,  by 
mistake,  the  words,  '*the  said  property 
above  described"  were  omitted  after  the 
words,  "lien  upon,"  as  between  an  indorsee 
of  the  note  and  the  maker,  and  against 
subsequent  purchasers  or  encumbrancers 
of  the  premises  with  full  notice  of  the 
payee's  and  indorsee's  right,  the  bond  will 
be  reformed  so  as  to  express  the  meaning  of 
the  parties  thereto.  Smith  v.  Brunk,  14 
Colo.  75,  23  Pac.  325. 

And  where  the  owners  of  a  tract  of  min- 
eral land  negotiated  a  sale  thereof,  but  the 
transaction  was  suspended  because  third 
persons  gave  notice  that  they  claimed  an  in- 
terest in  the  minerals,  and  to  clear  their 
title  and  consummate  the  sale,  the  vendors 
procured  deeds  from  such  persons,  paying 
them  a  large  sum  of  money  therefor,  and 
formerly  the  two  claimants  had  held  their 
interests  in  common,  but,  before  execution 
of  the  deeds,  had,  by  arrangement,  parti- 
tioned the  same,  but  the  deeds  described 
the  entire  tract,  and  conveyed  an  undivided 
one-half  of  the  minerals  therein,  it  was  the 
evident  intent  of  the  parties  to  sell  and 
purchase  the  entire  interest  of  the  claim- 
ants, and  the  deeds  should  be  reformed  to 
conform  to  such  intent,  on  the  ground  of 
mutual  mistake.  Brown  v.  Cranberry  Iron 
&  Coal  Co.  28  C.  C.  A.  567,  42  U.  S.  App. 
675,  84  Fed.  930,  aflRrminjr  82  Fed.  351. 

So,  where  a  mutual  mistake  is  made  in 
reducing  a  contract  for  the  exchange  of 
lands  to  writing,  a  court  of  equity  will  re- 
form the  contract,  and  enforce  it  as  re- 
formed. Ha  I  lam  v.  Corlett,  71  Iowa,  446, 
32  N.  W.  449. 

And  a  written  contract  reciting  an  agree- 
ment between  two  persons  by  wliich  one 
n greed  to  sell  lots  described  by  number  in  a 
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named  block,  known  by  a  certain  name,  and 
the  other  agreed  to  sell  him  a  certain  num- 
bered house  on  the  comer  of  named  streets, 
may  be  reformed  in  equity  by  substituting 
the  word  "exchange"  for  the  word  "aell," 
and  inserting  a  more  particular  description 
of  the  property.  House  ▼.  McMuUen,  9  Cat. 
App.  664,  100  Pac.  344, 

Nor  will  a  bill  in  equity  for  the  specific 
performance  of  a  contract  for  the  sale  of 
lands  be  enforced  where  the  defendaot 
shows  that  by  mistake,  and  without  fault, 
he  entered  into  an  agreement  very  different 
from  that  which  he  thought  he  was  mak- 
ing, and  engaged  to  do  something  far  more 
onerous  than  that  which  he  supposed  he 
was  undertaking,  and  where  the  plaintiff, 
being  cognizant  of  the  mistake,  did  not  dis- 
close it.  Chute  y.  Quincy,  156  Mass.  189, 
30  N.  E.  550. 

(t)  Bonds. 

Where,  by  mistake  or  unskilfulness  of  the 
drawer,  a  bond  is  not  according  to  the 
understanding  of  the  parties,  and  thereby  a 
party  thereto  is  disabled  to  recover,  equity, 
on  account  of  the  mistake,  will  grant  re- 
lief. Huson  V.  Pitman,  3  N.  C.  (2  Ilayw.) 
331;  Olmsted  v.  Olmsted,  38  Conn.  309. 

And  it  will  reform  the  instrument,  as 
well  against  sureties  as  principals.  Olm- 
sted V.  Olmsted,  supra. 

And  bonds  apparently  absolute  may  be 
shown  by  evidence  to  be  merely  counter 
securities.  Todd  ▼.  Rivers,  1  Desauss.  £q. 
155. 

So,  where,  through  mistake,  a  principal 
named  in  a  bond  executed  by  a  surety  de- 
livers it  without  signing  the  same,  a  court 
of  equity  may  reform  the  instrumont,  and 
require  the  principal  to  sign  it.  iEtna  In- 
demnity Co.  v.  Baltimore,  S.  P.  &  C.  R.  Co. 
112  Md.  389,  76  Atl.  251. 

And  where  one  person  agreed  to  be  bound 
in  a  bond  as  surety  to  another,  and  sif^ned 
and  sealed  accordingly,  but,  by  the  neglect 
of  the  clerk,  his  name  was  not  inserted, 
and  the  party  for  whom  he  was  surety 
showed  him  the.  condition  and  his  name  and 
seal,  and  demanded  payment,  and  threat- 
ened to  sue  him  unless  he  gave  fresh  secur- 
ity, which  he  agreed  to  do,  but  refused  af- 
ter finding  the  mistake,  and  that  he  was 
not  bound  by  law,  equity  will  compel  him 
to  do  so.  Crosby  ▼.  Middleton,  Prec  in. 
Ch.  309. 

And  a  court  of  equity  may  insert  the 
penalty  in  a  bond  where  the  sum  was  omit- 
ted by  mistake,  and  the  extent  of  the  lia- 
bility of  those  who  executed  the  instru- 
ment can  be  definitely  ascertained.  State 
ex  rel.  Frank  v.  Frank,  51  Mo.  98. 

So,  a  bond  making  the  obligors  liable 
jointly  only  will  be  reformed  in  equity 
where  it  was  drawn  up  by  a  tradesman  ig- 
norant of  the  nature  of  a  bond,  and  was 
intended  to  be  a  joint  and  several  bond. 
Simpson  v.  Vaughan,  2  Atk.  31. 

And  a  joint  bond  may  be  held  to  be 
several  against  creditors  in  the  administra- 
tion of  assets,  where  the  evidence  was  full 
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as  to  the  intention  that  each  partner  should 
be  severally  bound,  and  the  bonds  were 
filled  up  as  joint  bonds  through  mistakes 
and  ignorance  of  the  parties.  Burn  ▼.  Burn, 
3  Ves.  Jr.  573. 

So,  where  a  joiut  and  several  bond  was 
given  for  duties  at  the  customhouse,  and 
afterwards  a  joint  judgment  was  obtained 
against  all  the  obligors,  both  principal  and 
sureties,  and  then  one  of  the  sureties  died 
and  the  survivors  became  insolvent,  the 
United  States  is  entitled  to  maintain  a 
suit  in  equity  for  the  recovery  of  the  debt 
out  of  the  assets  of  the  deceased  judgment 
debtor  whose  estate  was  also  insolvent,  in 
virtue  of  its  general  priority  in  cases  of  in- 
solvency. United  States  v.  Cushman,  ^ 
Sumn.  426,  Fed.  Cas.  No.  14,908. 

And  when  a  bond  is  executed  by  one 
member  of  a  firm,  all  of  the  members  in- 
tending the  instrument  should  bind  them, 
the  obligee  has  no  remedy  against  the  firm 
at  law,  but,  on  the  ground  of  mistake,  may 
charge  them  in  equity.  McNaughten  v. 
Partridge,  11  Ohio,  223,  38  Am.  Dec.  731. 

And  where,  on  the  appointment  of  a 
guardian  by  a  court  of  probate,  a  bond  was 
taken,  payable  to  the  judge  of  probate  and 
his  successors  in  office,  conditioned  that 
the  guardian  should  faithfully  discharge 
the  duties  of  guardian  according  to  law, 
and  render  a  true  account  of  his  guardian- 
ship to  the  judge  of  probate  or  to  the 
wards,  when  arriving  at  full  age,  which 
bond  was  executed  jointly  by  the  guardian 
as  principal,  and  the  father  of  the  guardian 
and  grandfather  of  the  wards  as  sureties, 
and  the  guardian  wasted  the  estate,  and 
failed  to  account,  and  a  successor  was  ap- 
pointed, in  a  bill  in  equity  by  the  successor 
and  wards  against  the  executrix  of  the 
surety  of  the  defaulting  guardian,  it  will  be 
presumed  that  it  was  the  intention  of  both 
the  principal  and  the  surety  and  the  judge 
of  probate  that  the  bond  should  be  obliga- 
tory on  the  sureties  of  the  obligors,  and 
therefore  joint  and  several,  and  sliould  be 
treated  accordingly.  Olmsted  v.  Olmsted, 
38  Conn.  309. 

So,  where  a  declaration  of  trust  recited 
that  a  bond  of  indemnity  was  to  be  given, 
and  it  was  clear  that  it  was  intended  that 
the  bond  should  contain  a  condition  as  to 
the  payment  of  certain  amounts  when  ad- 
justed, but  it  did  not  so  state,  a  reforma- 
tion of  the  instrument  upon  the  ground  of 
mutual  mistake  is  proper.  Darmour  v. 
Chapman,  2  App.  Div.  112,  37  N.  Y.  Supp. 
674. 

And  where  a  bond  was  given  in  order  to 
procure  a  discharge  from  a  ne  exeat  condi- 
tioned to  abide  and  perform  the  orders  and 
decrees  of  the  court,  and  the  word  "per- 
form" was  inserted  by  mutual  mistake  as 
to  the  legal  efl'ect  of  the  instrument,  a  suit 
upon  it  to  compel  a  surety  to  pay  the 
amount  of  the  decree  may  be  enjoined. 
Griswold  v.  Hazard,  141  U.  S.  260,  35  L.  ed. 
678,  U  Sup.  Ct.  Rep.  972,  999. 

And  where  a  bond  for  the  delivery  of 
personal  property  levied  on  bv  execution 
was  executed  by  a  judgment  debtor  and  by 
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the  real  owner  as  his  surety,  without  in- 
tention on  the  part  of  the  latter  to  con- 
cede his  right,  a  recital  that  the  property 
was  that  of  the  judgment  debtor  was  rec- 
tified in  equity  at  the  instance  of  the  owner. 
Helm  V.  Wright,  2  Humph.  72. 

And  where  a  bond  was  filed  with  the 
clerk  of  the  proper  court,  and  treated 
throughout  the  proceedings  upon  the  es- 
tate of  a  deceased  person  as  that  of  the 
executor  of  the  estate,  and  it  appeared  that 
the  intention  of  the  parties  was  to  execute 
a  bond  for  the  benefit  of  that  estate,  hut 
they  .failed  to  express  such  intention, 
through  inadvertence  or  mistake,  not  hav- 
ing named  the  estate  in  the  bond,  equity 
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will  reform  the  bond  so  as  to  make  it  con- 
form to  the  intention  of  the  parties,  and 
the  sureties  will  be  held  liable  on  the  bond 
thus  reformed.  Foley  v.  Hamilton,  89  Io- 
wa, 686,  57  N.  W.  439. 

And  a  mistake  in  the  recital  as  to  the 
amount  for  which  an  attachment  issued 
may  be  explained  and  corrected  by  parol 
in  an  action  on  the  attachment  bond.  Pal- 
mer V.  Vance,  13  Cal.  553. 

A  clearly  established  misapprehension 
of  the  law  by  a  surety  on  a  bond  creates  a 
basis  for  the  interference  of  a  court  of 
equity,  resting  on  discretion,  to  be  exor- 
cised only,  however,  in  an  unquestionable 
case,  to  relieve  the  surety  on  the  bond  from 
a  liability  he  did  not  intend  to  assume. 
Griswold  v.  Hazard,  supra. 

And  where  two  are  bound  by  a  bond, 
and  the  obligee  releases  one,  supposing,  by 
a  mistake  of  law,  that  the  other  will  re- 
main bound,  he  will  not  be  relieved  in 
equity  upon  the  mere  ground  of  his  mis- 
take the  law.  Harman  v.  Cam,  4  Vin. 
Abr.  387;   1  Story,  Eq.  Jur.  13th  ed.  123. 

And  where  a  bond  was  given  by  a  surety 
as  the  parties  intended  it  to  be,  but,  by  a 
subsequent  event,  the  surety  became  dis- 
charged at  law,  he  will  not  be  charged  in 
equity.  Huson  v.  Pitman,  3  N.  C.  (2  Hayw.) 
331. 

Nor  can  a  mistake,  upon  the  part  of  a 
person  executing  to  an  officer  a  bond  for 
the  release  of  attached  property,  as  to  its 
legal  effect,  it  being  intended  as  a  delivery 
bond,  but  only  binding  the  obligor  to  pay 
the  judgment  rendered  against  the  attach- 
ment defendant,  avail  to  avoid  that  con- 
struction of  the  instrument  which  the  lan- 
guage used  and  rules  of  law  applied  thereto 
require.    Moorman  v.  Collier,  32  Iowa,  138. 

And  ignorance  of  the  legal  efifect  of  a  de- 
livery bond  conditioned  to  pay  whatever 
judgment  might  be  rendered  against  the 
defendant  does  not  aflford  ground  for  equi- 
table reliel  Glenn  v.  Statler,  42  Iowa, 
107. 

And  where  a  county  treasurer  who  had 
given  no  bond  to  cover  school  funds,  as  re- 
quired, was  in  default,  and  the  sureties 
on  his  general  bond,  erroneously  supposing 
themselves  liable  for  school  fimds,  under 
threat  of  suit,  in  settlement  with  the  board 
of  supervisors,  made  payment  of  an  amount 
which  they  knew  was  less  than  the  entire 
default,  knowing,  too,  that  the  board  was 
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ignorant  of  the  fact  that  it  was  less,  on 
ascertaining  that  the  general  bond  was  not 
a  security  for  the  scliool  funds,  they  can- 
not, on  the  ground  of  mistake  or  coercion, 
recover  from  the  county  the  amount  paid 
by  them  in  excess  of  the  default  as  to  the 
general  funds.  Pass  v.  Grenada  County,  71 
Miss.  426,  14  So.  447. 

(g)  Negotiable  instruments. 

Mistakes  in  the  execution  of  negotiable 
paper  may  always  be  corrected,  unless  tlie 
rights  of  third  parties  have  intervened. 
German  Nat.  Bank  v.  Butchers*  Hide  &  Tal- 
low Co.  97  Ky.  34,  29  S.  W.  882. 

And  where  it  is  clearly  established  that 
a  note  was  by  mutual  mistake  executed 
for  a  smaller  or  different  sum  than  intend- 
ed, equity  will,  as  between  the  parties,  de- 
cree reformation  in  accordance  with  the 
transaction  as  it  was  actually  agreed  upon. 
Fuller  v.  Hawkins,  60  Ark.  304,  30  S.  W. 
34;  Gould  v.  Emerson,  160  Mass.  438,  39 
Am.  St.  Rep.  501,  35  N.  E.  1065. 

So,  a  court  of  equity  may  supply  an  omis- 
sion in  a  promissory  note,  fixing  the  rate 
of  interest  so  as  to  make  it  correspond  with 
the  intention  of  the  parties.  Hathaway  v. 
Brady,  23  Cal.  121. 

And  where,  from  a  note  given  on  a  sale^ 
of  lands,  the  words  "with  interest"  were 
omitted  by  mistake,  the  court  has  equity 
jurisdiction  to  correct  the  mistake,  and  de- 
cree the  payment  of  interest  that  is  over- 
due.    Gump's  Appeal,  65  Pa.  476. 

And  where  a  note  is  filled  up  with  the 
name  of  the  payee,  the  date,  amount,  and 
time  of  payment,  and  it  is  provided  in  a 
subsequent  clause  that  failure  to  pay  in- 
terest as  therein  agreed  makes  the  note 
wholly  due  and  payable,  and  the  holder 
may  then  proceed  to  collect  principal  and 
interest,  and  in  the  mortgage  by  which  the 
note  is  secured  it  is  described  as  jiayable 
five  years  from  date,  with  10  per  cent  in- 
terest per  annum  annually,  the  note  will 
bear  interest  from  date,  notwithstanding 
the  printed  words,  "with  interest  after 
maturity,"  were  not  erased,  according  to 
agreement,  at  the  time  the  note  was  filled 
up.  Stanton  v.  Caffec,  58  Wis.  261,  16  N. 
W.  601. 

So,  the  chancellor  will  relieve  against  a 
note  for  current  money  of  the  state,  where 
it  appears  that  the  contract  was  JFor  the 
current  paper  or  bank  notes,  and  that  there 
is  a  difl'erence  in  the  value  of  the  two  kinds 
of  money.  Burdett  v.  Simms,  3  J.  J. 
Marsh.  190. 

And  a  note  for  a  stated  sura,  which  may 
l)€  discharged  in  current  bank  notes,  may 
be  reformed  in  equity  to  read  "payable  in 
current  bank  notes,"  on  admission  in  the 
answer  that  such  was  the  contract.  Talley 
V.  Courtney,  1  Heisk.  715. 

And  where  a  renewed  bill  of  exchange 
was  drawn  out  with  a  blank  for  the  draw- 
er's name  by  an  agent  of  the  holder,  who. 
by  mistake,  inserted  above  the  place  where 
the  drawer's  name  was  afterwards  inserted, 
the  name  of  the  holder,  and  the  signature 
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of  the  drawer  and  acceptor  were  afterwards 
added,  and  the  bill  indorsed  by  the  holder. 
the  holder  cannot  prove  the  real  contract  in 
an  action  on  the  instrument  at  law,  becaux 
of  the  established  jurisdiction  in  equity  U> 
correct  mistakes  in  documents;  but  if  thf^ 
action  had  been  simply  for  the  reformati-n 
of  the  instrument,  so  as  to  render  it  sucb 
an  instrument  as  the  parties  agreed  plinuii 
be  given,  the  holder  would  be  entitled  to 
have  it  rectified.  Druiflf  v.  Parker,  L.  E. 
5  Eq.  131. 

So,  where  the  word  "dollars"  was  omit- 
ted from  a  bill  single  by  mistake,  so  tliai  i 
party  was  deprived  of  the  specific  secuiii} 
intended  to  be  given  thereby,  he  will  he 
granted  relief  in  equity.  Newcomer  t. 
Kline,  11  Gill  &  J.  457,  37  Am.  Dee.  74. 

And  where  a  note  was  made  payable  fo: 
$1,000,  and  the  consideration  of  the  mort- 
gage given  to  secure  it  was  stated  to  W 
1,000,  the  word  "dollars"  being  omitteii 
therefrom,  the  word  will  be  supplied  in  as 
action  brought  to  reform  and  foreclose  the 
mortgage,  agreeably  to  the  understandin: 
and  meaning  of  the  parties.  Palmeter  v. 
Carey,  63  Wis.  426,  21  N.  W.  793,  23  X.  W. 
586. 

And  where,  in  writing,  a  note  was  ma'ie 
payable  in  instalments  of  §8  per  month. 
with  interest,  in  accordance  with  the  inttjn- 
tion  of  the  parties,  but  the  note  contaiiu^l 
a  printed  promise  to  pay  the  principal  fi^c 
years  after  date,  it  will  be  reformed  in 
equity  so  as  to  make  it  conform  to  the  mak- 
ers' intentions.  Turpin  v.  Grcsham,  1U6 
Iowa,  187,  76  N.  W.  680. 

So,  where  the  president  and  secretary  of 
an  incorporated  company,  in  making  a  prom- 
issory note  of  the  company  for  securin?  a 
debt  owing  by  the  company,  by  mutual 
mistake  of  the  parties,  executed  the  same 
so  as  to  make  it  their  own  instead  of  the 
corporate  obligation,  a  court  of  equity  will 
reform  the  note  so  as  to  make  the  under- 
taking the  obligation  of  the  company. 
Fisher  v.  Barnett,  56  HI.  App.  649;  Lee  v. 
Percival,  85  Iowa,  639,  52  N.  W.  543. 

And  a  court  of  equity  may  reform  a  note 
if,  in  the  execution  thereof,  the  word  ''for,' 
by  the  mutual  mistake  of  the  parties,  wa> 
omitted  after  the  signature  of  the  pre>i- 
dent  of  the  corporation  for  which  the  ncto 
was  made.  Prescott  v.  Hixon,  22  Ind.  App. 
139,  72  Am.  St.  Rep.  291,  53  N.  E.  391. 

So,  a  note  signed  by  an  individual  name, 
followed  by  the  word  **prcsident,"  and  up 
on  which  the  name  of  a  corporation  api>ear? 
above  the  line  on  which  are  written  the 
place  and  date  of  execution,  but  nowhere 
else,  is  not  conclusively  presumed  to  be  the 
personal  obligation  of  the  signer,  but  it  n!a> 
be  shown  by  parol  evidence  to  be  the  con- 
tract of  the  corporation.  Second  Nat.  IJank 
V.  Midland  Steel  Co.  155  Ind.  581,  62 
L.R.A.  307,  58  N.  E.  833. 

And  though  the  language  of  a  note  ex- 
ecuted by  township  trustees  imports  a  per- 
sonal obligation,  it  may  be  shown  by  parol 
evidence,  on  an  issue  of  reformation,  that 
the  intention  of  both  the  makers  and  the 
payee  was  to  execute  an  instrument  binding 
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only  on  the  township,  and  that  though  the 
language  used  was  that  which  they  intend- 
ed, it  did  not  express  their  true  purpose; 
and  in  such  case  the  trustees,  when  sued 
individually,  were  entitled  to  have  the  notes  i 
reformed  so  as  to  bind  the  township.  West- 
ern Wheeled  Scraper  Co.  ▼.  Stickleman,  122 
Iowa,  396,  98  N.  W.  139. 

So,  where  it  was  the  intention  of  all  the 
parties  concerned  that  certain  promissory 
notes  given  by  trustees  should  be  payable 
out  of  the  trust  estate  only,  but,  owing  to 
a  mutual  mistake  in  the  legal  effect  of  the 
phraseology  of  the  notes,  they  were  so 
drawn  as  to  render  the  trustees  personally 
liable,  the  notes  should  be  reformed  in 
equity  so  as  to  express  the  true  inten- 
lion.  Richmond  v.  Ogden  Street  R.  Co.  44 
Or.  48,  74  Pac.  333. 

And  where,  in  the  settlement  of  partner- 
ship accounts,  it  was  found  that  one  part- 
ner had  withdrawn  from  the  funds  of  the 
firm  a  certain  sum  in  excess  of  the  amount 
withdrawn  by  the  other,  and  through  a  mu- 
tual and  innocent  mistake  the  former  gave 
to  the  latter  a  promissory  note  for  such 
sum,  instead  of  one  half  of  it,  a  court  of 
equity  will  grant  relief  against  the  mistake. 
Gould  y.  Emerson,  160  Mass.  438,  39  Am. 
St.  Rep.  501,  35  N.  E.  1065. 

So,  an  administratrix  of  the  estate  of 
her  deceased  husband  may  bring  suit 
against  the  maker  and  indorser  of  prom- 
issory notes  made  payable  to  her  individ- 
ually, alleging  that  the  notes  were  thus 
made  payable  by  mistake  of  all  the  par- 
ties, and  that  they  should  have  been  made 
parable  to  her  as  administratrix  of  her 
husband,  and  praying  reform  of  the  notes 
so  as  to  be  thua  payable.  Jackson  v.  Mc- 
Calla,  133  Ga.  749,  66  S.  E.  918. 

And  where  a  negotiable  note  payable  at 
and  discounted  by  a  particular  bank  was 
repeatedly  renewed,  the  several  renewals 
being  made  payable  in  the  same  way  until 
the  last  renewal,  which  was  made  payable 
at  "said  bank,"  the  word  said  being  by  mis- 
tpke  substituted  for  the  name  of  the  bank, 
it  being  manifest  that,  in  contemplation 
of  all  the  parties,  the  word  "said"  meant 
the  bank  named  in  the  previous  renewals, 
tliey  will  be  so  read  by  the  court;  or,  if 
they  be  not  so  read,  the  mistake,  being 
pleaded  and  proved,  would  be  corrected,  if 
llio  rights  of  no  third  persons  were  in- 
volved. German  Nat.  Bank  v.  Butchers* 
Hide  &  Tallow  Co.  97  Ky.  34,  29  S.  W. 
882. 

And  if  a  mistake  is  made  in  a  seed  grain 
note  which  is  intended  to  be  secured  by  a 
wop  growing  on  certain  land,  the  mo'rtgagor 
nmy,  on  discovering  the  mistake,  execute 
a  new  note  without  releasing  the  lien  on 
the  crop,  because,  if  he  did  not  do  so  vol- 
untarily, he  might  be  compelled  by  a  court 
of  equity  in  a  suit  to  reform  the  original 
note  to  conform  to  the  actual  agreement  of 
the  parties.  Miller  v.  McCartv,  47  Minn. 
321,  28  Am.  St.  Rep.  375,  50  >f.  W.  235. 

So,  equity  will  grant  relief  from  an  in- 
dorsement which,  through  mistake  as  to 
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the  legal  effect  of  the  words  used,  binds  the 
indorser  to  pay  the  note,  when  the  true 
contract  and  intention  was  to  write  only 
such  an  indorsement  as  would  convey  the 
title  without  rendering  the  indorser  liable. 
Clayton  v.  Bussey,  30  Ga.  946,  76  Am.  Dec. 
680. 

And  that  a  promissory  note  was  given 
without  consideration,  although  it  was  ob- 
tained from  the  maker  by  the  holder  by  a 
representation  that  the  maker  was  indebted 
to  the  holder  in  the  sum  mentioned  in  the 
note,  whereas  in  truth  no  such  sum  of  mon- 
ey or  part  thereof  was  ever  due  from  the 
maker  to  the  holder,  was  a  sufficient  de- 
fense to  an  action  on  the  note,  without  an 
allegation  that  the  representation  was  made 
fraudulently.  Forman  v.  Wright,  11  C.  B. 
481. 

Parol  evidence  is  inadmissible,  however, 
to  vary  or  explain  an  unconditional  indorse- 
ment of  notes,  but  is  competent  for  the 
purpose  of  reforming  the  contract  of  in- 
dorsement. Van  Vleet  v.  Sledge,  45  Fed. 
743. 

And  an  Aitry  in  the  books  of  the  indors- 
er of  promissory  notes,  claimed  to  have  been 
a  written  memorandum  of  a  verbal  agree- 
ment in  regard  to  the  indorsement,  cannot 
be  reformed  to  show  that  the  indorsement 
was  conditional,  where  it  was.  without  mis- 
fake,  nmde  to  appear  that  the  notes  were 
unconditional.     Ibid. 

But  where  the  alteration  of  an  instru- 
ment is  prompted  by  honest  motives,  with 
a  purpose  of  correcting  it  to  correspond 
with  what  the  parties  in  good  faith  be- 
lieved to  be  the  true  engagement  of  the 
parties  at  the  time  of  its  execution,  the 
act  docs  not  destroy  the  legal  efliciency 
of  the  instrument,  and  recovery  may  be 
had  on  it  when  restored,  and  a  court  of 
equity  has  jurisdiction  of  a  suit  to  restore 
the  original  conditions  of  a  note  alleged 
to  have  been  changed  undfr  misapprehen- 
sion of  the  rights  of  the  parties,  and  to  re- 
cover thereon,  when  the  suit  involves  a 
discovery  which  is  in  some  degree  necessary 
to  show  the  agreement  and  the  mistake. 
Wallace  v.  Tice,  32  Or.  283,  51  Pac.  733. 

(h)   Insurance  policies, 

A  policy  of  insurance  which,  by  reason  of 
mutual  mistake  of  the  parties,  does  not  em- 
body their  real  intention,  may  be  reformed 
in  equity.  Delaware  Ins.  Co.  v.  Hill  (Tex. 
Civ.  App.)  127  S.  W.  283;  Bishop  v.  Clay 
F.  &  M.  Ins.  Co.  49  Conn.  167;  Phenix  Ins. 
Co.  v.  Hilliard  (Fla.)  52  So.  799;  Niagara 
F.  Ins.  Co.  V.  Jordan  (Ga.)  68  S.  E.  611; 
Welch  V.  Welch,  13  Ky.  L.  Rep.  639;  Phce- 
nix  F.  Ins.  Oj.  v.  Gurnee,  1  Paige,  278,  19 
Am.  Dec.  431 ;  Western  Assur.  Co.  v.  Ward, 
21  C.  C.  A.  378,  41  U.  S.  App.  443,  75  Fed. 
338;  Abraham  v.  North  German  Ins.  Co. 
40  Fed.  717;  Oliver  v.  Mutual  Commercial 
Marine  Ins.  Co.  2  Curt.  C.  C.  277„  Fed.  Cas. 
No.  10,498. 

And  the  chancellor  may,  either  upon  the 
application  of  the  insured,  during  his  life, 
or  upon  the  application  of  the  beneficiary. 
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after  his  death,  correct  the  mistake.  Welch 
▼.  Welch,  supra;  Scott  v.  Provident  Mut. 
Relief  Asso.  63  N.  H.  556,  4  Atl.  792. 

And  a  court  of  equity  may  enforce  the 
contract  when  so  reformed,  in  order  to  do 
complete  justice  to  the  parties  in  the  con- 
troversy. Phenix  Ins.  Co.  ▼.  Hilliard,  su- 
pra. 

Courts  of  equity  possess  the  power  to 
correct  mistakes  in  policies  of  insurance, 
even  to  the  extent  of  changing  the  most 
material  clauses.  Hearn  v.  Equitable  Safe- 
ty Ins.  Co.  4  Cliff.  192,  Fed.  Cas.  No.  6,- 
300. 

An  insurance  policy,  like  any  other  writ- 
ten contract,  may  be  impeached  by  cither 
party  thereto  for  fraud  or  mistake.  Slo- 
bodisky  v.  Phenix  Ins.  Co.  52  Neb.  395,  72 
N.  W.  483;  National  F.  Ins.  Co.  v.  Craiic, 
16  Md.  260,  77  Am.  Dec.  289. 

Or  if  anything  is  omitted  which  it  was 
the  duty  of  th^  company  to  insert  or  in- 
dorse on  the  instrument.  National  F.  Ins. 
Co.  v.  Crane,  supra. 

And  an  error  in  reducing  a  contract  of 
insurance  to  writing  may  be  corrected  by 
the  court.  Lippincott  v.  Insurance  Co.  3 
La.  546,  23  Am.  Dec.  467;  Hill  v.  Mill- 
Tille  Mut.  M.  &  F.  Ins.  Co.  39  N.  J.  Eq. 
66. 

And  a  mistake  by  the  parties  to  a  pol- 
icy of  fire  insurance,  as  to  the  effect  of  the 
language  used,  authorizes  a  reformation  of 
the  contract,  although  there  is  no  direct 
allegation  of  a  mistake  of  fact.  Maher  v. 
Hibernia  Ins.  Co.  67  N.  Y.  283. 

So,  where  a  policy  of  insurance  is  sought 
to  be  reformed  for  mistake,  parol  evidence 
showing  the  real  agreement  is  not  objec- 
tionable, as  contradicting  the  terms  of  the 
instrument.  Delaware  Ina.  Co.  v.  Hill  (Tex. 
Civ.  App.)   127  S.  W.  283. 

Or  ap  contravening  any  principle  of  stat- 
ute or  common  law.  Henshaw  v.  Clark,  2 
Root,  1;  Slobodisky  v.  Phenix  Ins.  Co. 
supra. 

And  this  may  be  done  where  the  court 
exercises  the  functions  of  law  and  equity 
at  the  same  time,  there  being  proper  plead- 
ings on  the  trial  of  the  action  thereon  in 
which  the  mistake  is  shown.  Delaware  Ins. 
Co.  y.  Hill,  supra. 

So,  if  a  party  fails  through  mistake  to 
obtain  such  an  insurance  policy  as  he  is 
entitled  to  by  an  existing  valid  contract, 
equity  will  relieve  him,  though  the  mistake 
arose  from  ignorance  of  law.  Oliver  v. 
Mutual  Commercial  Marine  Ins.  Co.  supra; 
Mcintosh  V.  North  State  F.  Ins.  Co.  152  N. 
C.  50,  67  S.  E.  45. 

And  where  the  agent  of  an  insurance 
company  wrote  up  a  policy  upon  terras  not 
agreed  upon  with  the  insured,  the  remedy  of 
the  insured,  upon  discovering  the  fact,  is 
not  limited  to  a  return  of  the  policy  and 
the  demanding  of  a  rescission.  Clem  v. 
German  Ins.  C^.  29  Mo.  App.  666. 

And  where  a  policy  of  insurance  is 
sought  to  be  reformed  for  mistake  by  show- 
ing that  the  real  agreement  between  the 
parties  was  different  from  the  policy,  it  is 
not  material  that  the  parol  agreement  was 
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made  some  weeks  prior  to  the  issnance  of 
the  policy.  Delaware  Ins.  Co.  ▼.  Hill,  sa- 
pra. 

But  a  statement  made  by  a  deceased  bes* 
eficiary  in  an  insurance  policy  issued  two 
years  before,  as  to  his  understanding  of 
the  terms  of  the  policy,  is  not  admissible  to 
show  mistake  in  it.  Bowers  t.  New  York 
L.  Ins.  Co.  68  Fed.  785. 

So,  an  insurance  policy  may  be  refomed 
for  mistake  after,  as  well  as  before,  \o^, 
if  the  assured  has  not  been  gniltj  o! 
laches.  Delaware  Ins.  Co.  y.  Hiil,  supn; 
Continental  Ins.  Co.  v.  Ruckman,  127  111. 
364,  11  Am.  St.  Rep.  121,  20  N.  E.  77;  Del- 
aware State  F.  &  M.  Ins.  Co.  v.  Gillett,  54 
Md.  219;  Mcintosh  ▼.  North  State  F.  Ins. 
Co.  supra;  Brugger  v.  State  Invest.  &  Ins.* 
Co.  5  Sawy.  304,  Fed.  Cas.  No.  2,051; 
Snell  V.  Atlantic  F.  &  M.  Ins.  Co.  98  U.  & 
85,  25  L.  ed.  52. 

And  if  the  mistake  is  satisfactorily 
shown,  either  from  the  application  or  oral 
testimony.  Brugger  v.  State  Invest.  & 
Ins.  Co.  supra. 

So,  a  policy  of  insurance  may  be  correct- 
ed as  to  a  mistake  in  the  date  of  the  ex- 
piration thereof.  Mercantile  Ina.  Ca  v. 
Jaynes,  87  111.  199. 

And  where  a  life  insurance  policy  was 
by  mistake  made  payable  to  the  agent  who 
secured  the  policy,  instead  of  the  wife  of 
the  person  insured,  contrary  to  the  agree- 
ment and  instructions,  the  money  received 
by  the  administrator  after  the  death  of  the 
insured  will  be  ordered  to  be  paid  to  the 
widow,  agreeably  to  the  original  instruc- 
tions for  filling  up  the  policy.  Henshav  v. 
Clark,  supra. 

Nor  is  evidence  that,  through  a  mistake 
as  to  the  legal  import  of  the  language  used 
in  a  policy  of  insurance,  the  policy  was 
made  to  run  in  the  name  of  one  not  the 
owner  of  the  property  insured,  insufficient 
to  sustain  a  decree  of  reformation  of  the 
policy.  Lansing  ▼.  Commercial  Union  As- 
sur.  Co.  4  Neb.  (Unof.)  140,  93  N.  W.  756. 
And  a  mutual  benefit  certificate  may  be 
reformed  after  the  death  of  the  member  to 
make  the  benefit  payable  to  his  adminis- 
trator, where,  by  mutual  misapprehension 
of  the  legal  effect  of  the  language  used, 
it  failed  to  make  the  benefit  so  parable, 
as  the  parties  intended.  Eastman  v.  I^rov- 
ident  Mut.  Relief  Asso.  65  N.  H.  176,  5 
L.R.A.  712,  23  Am.  St.  Rep.  29,  18  Atl. 
745. 

So,  where  a  mortgagee  applied  for  in- 
surance through  an  agent  employed  br  a 
local  agent  of  an  insurance  company,  in- 
tending* to  procure  an  insurance  of  his 
mortgage  interest,  and  so  stating  to  the 
agent,  but  the  agent  drew,  the  application 
as  for  an  insurance  on  the  property  itself, 
in  the  name  of  the  mortgagor,  and  as  his 
property,  the  amount  to  be  payable  in  case 
of  loss  to  the  mortgagee,  and  the  policy 
was  drawn  accordingly,  in  the  belief  that 
such  was  the  proper  legal  mode  of  efTect- 
ing  an  insurance  on  the  mortgage  interest, 
the  mistake  may  be  corrected  by  a  court  of 
chancery,  although  it  was  one  of  law,  and 
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not  of  fact.  Woodbury  Sav.  Bank  &  Bldg. 
Asso.  V.  Charter  Oak  F.  &  M.  Ins.  Co.  31 
Conn.  517;  Siaa  v.  Roger  Williams  Ins.  Co. 
8  Fed.  183. 

And  in  such  case,  the  mortgagee's  right 
to  reform  the  policy  in  equity  is  not  af- 
fected by  the  /act  that  tlie  agent  had  been 
instructed  by  the  company  not  to  take  ap- 
plications for  insurance  upon  mortgage  in- 
terests, the  mortgagee  having  no  knowledge 
of  such  limitation  of  the  powers  of  the 
agent.  Woodbury  Sav.  Bank  &  Bldg.  Asso. 
V.  Charter  Oak  F.  &  M.  Ins.  Co.  supra. 

And  where  the  owners  of  a  warehouse, 
being  indebted  to  a  person,  agreed  to  in- 
sure the  warehouse  against  fire,  for  his 
benefit,  and  accordingly  agreed  with  an  in- 
surance company  for  such  insurance  in 
their  names,  with  loss  payable  to  the  cred- 
itor, but  by  mistake  the  creditor's  name 
was  written  in  the  policy  as  the  assured 
and  owner  of  the  property,  and  a  loss  oc- 
curred within  the  period  of  the  risk,  the 
creditor  is  entitled  to  have  the  contract  re- 
formed according  to  the  true  understanding 
and  purpose  of  the  parties  thereto.  Spare 
V.  Home  Mut.  Ins.  Co.  9  Sawy.  142,  17  Fed. 
568. 

So,  equity  will  reform  a  policy  of  marine 
insurance  not  containing  a  stipulation  al- 
lowing a  second  port  for  loading  a  return 
cargo,  when  the  antecedent  correspondence 
of  the  parties  shows  that  thj  insured  in- 
tended to  secure  such  protection,  and  that 
the  insurer  knew  such  to  be  his  intention. 
Heam  v.  Equitable  Safety  Ins.  Co.  4  Cliff. 
192,  Fed.  Cas.  No.  6,300,  affirmed  in  20 
Wall.  494,  22  L.  ed.  398 ;  National  Traders 
Bank  v.  Ocean  Ins.  Co.  62  Me.  519. 

And  where  an  insurance  policy  insures 
eight  boxes  of  indigo  instead  of  eighteen 
boxes,  and  omits  to  state  the  route  of  the 
vessel  having  the  goods  onr  board,  it  will 
be  reformed  so  as  to  correct  the  state- 
ments. Brioso  y.  Pacific  Mut.  Ins.  Co.  4 
Daly,  246. 

And  where  the  correspondence  between 
the  parties  constituted  a  preliminary  agree- 
ment to  insure  a  vessel  to  the  port  of  load- 
ing in  Cuba,  a  policy  insuring  the  vessel 
to  port  of  discharge  in  Cuba  is  not  in 
accordance  with  the  agreement,  and  may 
be  reformed.  Equitable  Safety  Ins.  Co. 
V.  Hearne.  20  Wall.  494,  22  L.  ed.  398,  af- 
firming 4  ClifT.  192,  Fed.  Cas.  No.  6,300. 

But  courts  of  admiralty  have  jurisdic- 
tion over  marine  policies  of  insurance  as 
maritime  contracts,  but  not  over  contracts 
leading  to  policies,  and  they  cannot  reform 
a  policy  by  an  antecedent  contract;  that  is 
within  the  jurisdiction  of  courts  of  equity. 
Andrews  v.  Essex  F.  &  M.  Ins.  Co.  3  Mason, 
10,  Fed.  Cas.  No.  374. 

And  a  clause  in  a  marine  insurance  pol- 
icy, permitting  the  vessel  to  stop  at  var- 
ious ports  for  the  purpose  of  procuring 
a  return  cargo,  is  not  a  part  of  the  con- 
tract, to  be  inserted  in  the  policy,  but  is 
a  mere  representation  of  fact,  such  clause 
not  alterincr  the  nature  of  the  insurance  or 
liability  of  the  underwriters;  and  where 
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such  a  clause  is  omitted,  the  policy  cannot 
be  reformed  by  its  insertion.     Ibid. 

Nor  does  a  slip  signed  by  the  agent  of 
insurers,  and  presented  by  a  clerk  of  the 
insurers'  insurance  broker,  form  a  contract 
or  constitute  a  binding  agreement  between 
the  parties  until  the  policy  is  signed  and 
the  premium  paid;  and  where  the  insurers 
issue  a  policy  of  marine  insurance  on  a 
cargo  •which  suffers  loss,  and  file  a  bill  for 
reformation  of  the  policy,  so  as  to  make 
it  conformable  to  the  real  contract,  in  proof 
of  which  they  produce  in  evidence  such 
slip,  they  cannot  recover.  Mackenzie  v. 
Coulson,  L.  R.  8  Eq.  368. 

And  where  a  vessel  was  insured  to  a 
port  in  Cuba,  and  thence  to  a  port  of  ad- 
vice and  discharge  in  Europe,  a  bill  to  re- 
form the  policy  by  inserting  a  clause  al- 
lowing the  vessel  to  go  to  a  second  port  in 
Cuba  cannot  be  sustained  after  loss,  on  the 
sole  ground  of  a  usage  that  vessels  mak- 
ing a  voyage  to  Cuba  should  visit  one  port 
to  discharge  their  cargo,  and  another  to 
take  a  return  cargo.  Hearne  v.  New  Eng- 
land Mut.  M.  Ins.  Co.  20  Wall.  488,  22  L 
ed.  395. 

So,  where  a  contract  of  insurance  is 
agreed  to,  whatever  it,  by  fair  interpreta- 
tion, includes,  the  underwriters  are  bound 
to  insert  in  the  policy;  and  if  they  omit  to 
do  so,  the  insured  has  a  right  to  insist 
upon  strict  conformity  with  the  original 
agreement.  Hearn  v.  Equitable  Safety  Ins. 
Co.  4  Cliflf.  192,  Fed.  Cas.  No.  6,300;  Esch 
Bros.  V.  Home  Ins.  Co.  78  Iowa,  334,  16 
Am.  St.  Rep.  443,  43  N.  W.  229. 

And  where  the  insured  persons  and  the 
insurer  agree  that  the  policy  of  insurance 
shall  be  issued  to  protect  them  according 
to  their  respective  interests,  and  the  policy 
is  not  so  issued,  it  may  be  reformed  so  as 
to  show  the  real  interests  of  the  parties 
in  all  the  property  insured,  and,  as  re- 
formed, it  may  be  enforced.  Phenix  Ins. 
Co.  v.  Hilliard   (Fla.)   52  So.  799. 

And  where  a  member  of  a  partnership 
applied  for  insurance  upon  the  partnership 
property  and  in  the  name  of  the  firm,  and 
the  officers  of  the  insurance  company  so 
understood  the  application,  but,  by  mis- 
take, issued  a  policy  in  the  name  of  the 
individual  partner  alone,  a  court  of  equity 
will  reform  the  policy  so  as  to  make  it  con- 
form to  the  intention  of  the  parties.  Keith 
V.  Globe  Ins.  Co.  52  III.  518,  4  Am.  Rep. 
624. 

And  where  the  interest  insured  is  de- 
scribed in  the  policy  of  insurance  as  that 
of  a  mortgagee,  when  in  fact  it  was  a  me- 
chanics* lien,  the  parties  supposing  that  the 
description  in  the  policy  covered  a  me- 
chanics' lien,  the  insured  may  show  the 
mistake  as  one  of  fact  in  an  action  there- 
on, conducted  as  a  proceeding  in  chancery, 
and  recover  on  the  instrument  as  corrected. 
Stout  V.  City  F.  Ins.  Co.  12  Iowa,  371,  79 
Am.  Dec.  539. 

And  where  insurance  upon  a  mechanics' 
lien  interest  in  real  estate  is  applied  for, 
and  a  policy  is  issued  in  which  the  interest 
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of  the  assured  is  described  as  that  of  a 
mortgagee,  both  parties  believing  that  the 
description  embraces  the  interest  of  a  me- 
chanics' lien,  the  contract  will  be  so  re- 
formed in  equity  as  to  make  it  express  the 
real  intent  of  the  parties.  Longhurst  v. 
Star  Ins.  Co.  19  Iowa,  364. 

So,  a  bill  will  lie  to  reform  an  insurance 
policy  issued  to  protect  a  mortgagee's  in- 
terest, where,  by  a  mutual  mistalft,  the 
name  of  the  occupant  and  supposed  owner 
of  the  premises  was  inserted  as  such  in 
the  policy,  neither  party  having  actual  no- 
tice or  knowledge  of  an  adverse  title  grow- 
ing out  of  an  execution  sale  to  set  aside 
which  a  suit  was  then  being  prosecuted  by 
such  occupant,  the  insurance  agent  being 
informed  that  the  title  to  the  property 
was  in  dispute.  Balen  v.  Hanover  F.  Ins. 
Co.  67  Mich.  179,  34  N.  W.  654. 

And  where  a  mortgagee  applies  to  a  gen- 
eral agent  of  an  insurance  corporation  to 
obtain  insurance  upon  his  interest  as  mort- 
gagee, and  his  application  and  the  consid- 
eration for  the '  insurance  are  accepted, 
whereupon  he  requests  the  agent  to  write 
the  policy  so  as  to  effect  his  purpose,  and 
relies  upon  him  to  determine  what  form  is 
necessary  under  the  law  of  insurance  for 
that  purpose,  the  agent  is  bound  to  write 
the  policy  so  as  to  insure  the  mortgagee's 
interest  in  his  own  name;  and  if  the  agent 
adopts  a  wrong  form,  the  policy  may,  after 
loss,  be  reformed  in  equity  so  as  to  express 
the  intention  of  the  parties,  notwithstand- 
ing the  rules  of  the  company  forbid  the 
issuance  of  policies  to  mortgagees.  Esch 
Bros.  V.  Home  Ins.  Co.  supra. 

So,  where  a  policy  of  insurance  which  has 
been  drawn  up  by  the  agent  of  the  insurer, 
and  merely  accepted  by  the  insured,  does 
not  represent  the  intention  of  both  parties, 
because  of  the  fault  or  negligence  of  the 
agent,  it  may  be  reformed  so  as  to  express 
the  contract  as  it  was  intended  to  be  made. 
Williams  v.  North  German  Ins.  Co.  24  Fed. 
625;  Continental  Ins.  Co.  v.  Ruckman,  127 
HI.  364,  11  Am.  St.  Rep.  121,  20  N.  E. 
77;  Fitchner  v.  Fidelity  Mut.  Fire  Asso. 
103  Iowa,  276,  72  N.  W.  530;  Delaware 
State  F.  &  M.  Ins.  Co.  v.  Gillett,  54  Md. 
219. 

And  if  an  insurance  agent  makes  a  mis- 
take in  declaring  the  interest  of  the  in- 
sured, equity  will  require  it  to  be  corrected 
and  the  policy  to  be  reformed.  Oliver  v. 
Mutual  Commeroial  Marine  Ins.  Co.  2  Curt. 
C.  C.  277,  Fed.  Cas.  No.  10,498;  Bailey  v. 
American  Cent.  Ins.  Co.  4  McCrary,  221, 
13  Fed.  250;  German  F.  Ins.  Co.  v.  Gueck, 
130  III.  345,  6  L.R.A.  835,  23  N.  E.  112, 
affirming  31  111.  App.  151;  Ben  Franklin 
Ins.  Co.  V.  Gillett,  54  Md.  212;  Maher  v. 
Hibernia  Ins.  Co.  67  N.  Y.  283;  Phoenix  F. 
Ins.  Co.  V.  Gurnee,  1  Paige,  278,  19  Am. 
Dec.  431. 

And  where,  in  a  written  application  for 
a  policy  of  insurance,  the  applicant  com- 
mitted a  mistake  in  describing  the  en- 
cumbrance upon  his  property,  in  conse- 
quence of  the  representations  of  the  acrcnt 
of  the  company  who  drew  up  the  applica- 
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tion,  and  the  property  insured  was  after- 
wards destroyed  by  fire,  a  court  of  ehaa- 
eery  has  power  to  reform  the  contract  and 
grant  relief.  Harris  v.  Columbiana  County 
Mut.  Ins.  Co.  18  Ohio,  116,  51  Am.  Dec 
448. 

And  where  an  insurance  agent  was  ap- 
plied to  for  insurance  on  goods  kept  in 
two  separate  buildings,  and  he  was  uiialk 
to  supply  it,  and  applied  to  an  agent  of 
other  companies  for  it,  and,  in  the  prepara- 
tion of  the  policy,  by  mistake  of  the  two 
agents,  the  policy  did  not  read  as  it  v&s 
agreed  between  them  that  it  should,  bat 
was  just  the  kind  of  policy  which  the  ap- 
plicants had  applied  for,  whatever  righis 
the  insurance  company  might  have  had  if 
it  had  acted  promptly  in  the  matter,  and 
informed  the  insured  persons,  instead  of 
the  agent,  of  the  mistake,  it  could  not,  after 
the  insured  persons  had  relied  upon  the 
policy  and  suffered  loss  under  it,  escape 
liability  on  account  of  the  mistake,  bt. 
Paul  F.  &  M.  Ins.  Co.  t.  Shaver,  76  Iowa, 
282,  41  N.  W.  19. 

So,  although  a  party  insured  accepts  a 
policy  with  knowledge  of  the  languagi*  u^d 
in  describing  the  property  insured,  if,  at 
the  time,  he  points  out  a  mistake  therein, 
but  is  prevented  from  having  the  same  cor- 
rected, or  is  thrown  off  his  guard  and  dis- 
suaded therefrom  by  the  acts  or  declara- 
tions of  the  insurer,  he  may  show  the  mis- 
take in  an  action  upon  the  policy,  and  the 
insurer  is  estopped  from  setting  up  the  let* 
ter  of  the  contract  in  bar  of  the  action, 
and  from  claiming  that  the  situation  of 
the  property  does  not  agree  therewith. 
Maher  v.  Hibernia  Ins.  Co.  supra. 

And  an  insured  person,  if  without  negli- 
gence, is  entitled  to  have  hia  policy  re- 
formed so  as  to  increase  the  amount  of 
concurrent  insurance  allowed,  where  the 
company's  agent  knew,  when  the  applies* 
tion  was  made,  that  the  insured  was  actual- 
ly arranging  for  other  insurance,  and  bad 
definitely  fixed  its  amount,  which,  by  the 
agent's  mistake,  was  understated  in  the 
application,  and  such  right  is  not  depend- 
ent upon  the  authority  of  the  agent  to  con- 
tract with  reference  to  insurance,  since  the 
company  is  estopped  to  avail  itself  of  the 
agent's  mistake.  Fitchner  v.  Fidelity  Mut. 
Fire  Asso.  supra. 

And  where  it  appears  that  an  insurance 
policy  against  loss  by  fire  was  issued  to  Be- 
en re  a  mortgage  of  the  insured  property, 
but,  by  mistake,  was  made  in  the  name  of 
the  owner  of  the  property,  instead  of  the 
mortgagee,  who  was  the  contracting  party 
for  the  insurance,  and  the  property  was  de- 
stroyed by  fire  during  thfe  term  of  the  pol- 
icy, equity  will  not  permit  the  insurance 
company  to  set  up  its  mistake  in  an  action 
by  the  owner,  to  defeat  the  claim  of  insur- 
ance under  the  contract,  and  the  contract 
will  be  reformed  and  judgment  given 
against  the  insurance  company,  in  favor  of 
the  mortgagee,  for  the  amount  of  his  mort- 
gage.    Fink  V.  Queen  Ins.  Co.  24  Fed.  318. 

And  where  an  agent  hr.ving  power  to  ef- 
fect insurance  without  consulting  the  home 
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oflice  was  fully  apprised  of  the  ignorance 
of  the  person  insured,  who  was  an  illit- 
erate German  woman,  unable  to  read  or 
write  the  English  language,  and  knew  all 
about  the  nature  and  extent  of  her  title, 
a  policy  issued  by  him  on  her  property  will 
not  be  void  because  she  was  not  the  ab- 
solute and  unconditional  owner,  although 
it  contained  a  stipulation  that  it  should  be 
Toid  in  that  event.  Hartford  Ins.  Co.  v. 
Haas,  87  Ky.  531,  2  L.R.A.  64,  9  S.  W. 
720. 

So,  if  the  incorporation  of  other  terms  in 
an  insurance  policy  than  those  agreed  upon 
between  the  insured  and  the  agent  who 
wrote  the  policy  was  purposely  done,  there- 
by raising  the  inference  of  fraud,  or  from 
mistake,  and  the  fact  was  not  discovered 
until  just  before  the  loss,  the  insuVed  is 
entitled  to  have  the  instrument  reformed 
so  as  to  express  the  real  contract.  Clem  v. 
German  Ins.  Co.  29  Mo.  App.  666 ;  Thomason 
V.  Capital  Ins.  Co.  92  Iowa,  72,  61  N.  W. 
843. 

And  to  correct  error  in  a  policy  of  in- 
surance, recourse  may  be  had  to  the  orig- 
inal memorandum  of  application  for  insur- 
ance, and  its  indorsements,  showing  its  ac- 
ceptance by  the  company.  Lippincott  v. 
Insurance  Co.  3  La.  546,  23  Am.  Dec.  467. 
And  where  an  agent  of  an  insurance  com- 
pany, having  full  authority  to  enter  into 
contracts  of  insurance  for  his  principal, 
entered  into  a  contract  for  insurance  on 
property  to  the  extent  of  $3,000  in  several 
companies  represented  by  him,  a  policy  for 
a  part  of  the  sum  being  in  the  defendant 
company,  this  policy  providing  that  it 
should  be  void  if  the  assured  should  obtain 
additional  insurance  without  the  written 
consent  of  the  company,  in  an  action  on  the 
policy,  wherein  the  additional  insurance  ob- 
tained under  the  contract  was  relied  on 
as  a  defense,  that  the  plaintiff  relied  on  the 
agent  to  write  the  policy  in  accordance 
with  the  contract,  and  failed  to  read  the 
policy  to  see  if  he  had  done  so,  was  not 
such  negligence  as  to  bar  him  of  the  right 
to  have  the  policy  reformed  so  as  to  ex- 
press the  real  contract.  Barnes  v.  Hekla 
F.  Ins.  Co.  75  Iowa,  11,  9  Am.  St.  Rep.  450, 
39  N.  W.  122. 

So,  relief  from  a  settlement  and  com- 
promise of  a  claim  for  insurance  will  be 
granted  where  the  insured  acted  without 
any  real  consideration,  in  ignorance  of  the 
rights  and  obligations  of  the  parties,  while 
the  insurer  had  full  knowledge  thereof  and 
of  his  ignorance,  and  induced  him  to  act  by 
false  and  fraudulent  misrepresentations,  al- 
though his  mistake  was  in  respect  to  his 
legal  rights.  Titus  v.  Rochester  Cernian 
Ins.  Co.  97  Kv.  567,  28  L.R.A.  478,  53  Am. 
St.  Rep.  426,  31  S.  W.  127. 

And  where  a  member  of  a  benefit  asso- 
ciation contracts  for  and  pays  the  amount 
necessary  to  obtain  a  certificate  for  only 
$1,000,  but,  by  the  mistake  and  inadvert- 
ence of  both  parties,  or  by  the  mistake  of 
the  association,  with  knowledge  on  the  part 
of  the  member,  a  certificate  for  $2,000  is 
iMii<»d  and  accepted,  the  association  is  en- 
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titled  to  a  reformation  in  an  action  by  the 
beneficiary  upon  the  certificate.  Gray  v. 
Supreme  Lodge  K.  H.  118  Ind.  293,  20  N.  E. 
833. 

The  power  of  courts  of  equity  to  correct 
mistakes  in  policies  of  insurance,  however, 
should  be  exercised  with  great  caution,  and 
only  when  the  proof  is  entirely  satisfac- 
tory. Hearn  v.  Equitable  Safety  Ins.  Co. 
4  Cliff.  192,  Fed.  Cas.  No.  6,300;  Graves  v. 
Boston  M.  Ins.  Co.  2  Cranch,  419,  2  L.  ed. 
324. 

Where  an  insurance  policy  differs  from 
the  parol  contract  on  which  it  is  founded, 
and  it  is  sought  to  reform  the  policy,  proof 
of  the  parol  contract  must  be  so  clear  as 
to  place  the  matter  beyond  doubt,  or,  at 
least,  beyond  reasonable  controversy.  Bish- 
op V.  Clay  F.  &  M.  Ins.  Co.  49  Conn.  167; 
Blake  Opera  House  Co.  v.  Home  Ins.  Co. 
73  Wis.  667,  41  N.  W.  968. 

A  policy  of  insurance  is  prima  facie  pre- 
sumed to  embody  the  real  intention  of  the 
parties,  and  evidence  to  overcome  such  pre- 
sumption and  reform  a  mistake  must  be 
clear  and  convincing.  Delaware  Ins.  Co. 
V.  Hill  (Tex.  Civ.  App.)  127  S.  W.  283. 

And  if  an  assured  person  accepts  a  pol- 
icy without  dissent,  it  is  presumed  he  knows 
its  contents;  and  the  burden  is  on  him  in  a 
proceeding  to  reform  it  for  mistake  to  prove 
that  he  did  not  know  its  contents  when  it 
was  accepted,  as  by  showing  that  when  he 
received  it  he  put  it  away  without  inspec- 
tion, or  that  he  relied  on  the  insurer's 
knowledge,  and  supposed  he  had  drawn  it 
correctly.    Ibid. 

And  a  policy  of  insurance  on  a  building 
owned  by  a  wife,  providing  for  nonliability 
of  the  insurer  if  the  title  of  the  insure<l 
is  not  absolute,  will  not  be  reformed  and 
enforced  on  the  ground  of  mistake  in  issu- 
ing the  same  in  the  name  of  the  husband, 
if  the  latter,  with  whom  the  contract  was 
made,  said  nothing  as  to  the  title,  but  left 
it  to  be  inferred  that  he  was  the  owner. 
Schmid  v.  Virginia  F.  &  M.  Ins.  Co.  (Tenn.) 
37  S.  W.  1013. 

So,  where  an  insurance  policy  insured 
buildings  stated  to  be  situated  on  a  named 
section,  when  they  were  situated  upon  an- 
other section,  and  the  section  named  was 
named  by  mistake,  no  recovery  can  be  had 
for  a  loss  to  the  buildings  on  the  intended 
section  without  a  reformation  of  the  pol- 
icy. Collins  v.  St.  Paul  F.  &  M.  Ins.  Co. 
44  Minn.  440,  46  N.  W.  906. 

Nor  is  the  mere  fact  that  an  insured  per- 
son did  not  know  that  his  policy  contained 
a  certain  provision  a  ground  for  reformat 
fion.  MoCormick  v.  Orient  Ins.  Co.  86  Cal. 
260,  24  Pac.  1003. 

And  a  policy  of  fire  insurance  will  not 
be  reformed  so  as  to  be  upon  the  property 
as  a  whole,  instead  of  being  upon  separate 
articles  thereof  in  specified  amounts,  upon 
the  testimony  of  the  insured  and  his  wife 
that  such  a  mistake  had  been  made,  which 
was  not  only  vague  and  uncertain,  but 
which  was  flatly  contradicted  by  the  agent 
of  the  insurance  company,  who  informed 
the   insured   at   the    time   that,  under   the 


836 


GEORGIA  SUPREME  COURT. 


Mat, 


rules  of  the  company,  the  policy  must  spec- 
ify a  separate  amount  upon  each  item,  and 
that  he  read  that  portion  of  the  policy  to 
plaintiff  as  he  wrote  it.  Epstein  v.  State 
Ins.  Co.  21  Or.  179,  27  Pac.  1045. 

And  a  policy  of  insurance  insuring  the 
owner  of  property  against  loss  by  fire  on 
a  building  in  process  of  erection  by  a  con- 
tractor will  not  be  reformed  so  as  to  insure 
the  contractor  also,  where,  although  it  was 
agreed  in  the  building  contract  that  the 
owner  should  insure  the  building  so  as  to 
protect  the  contractor's  interest,  the  agent 
who  issued  the  policy  did  not  know  of  such 
agreement,  and  was  not  requested,  and  did 
not  undertake  or  intend,  to  write  the  insur- 
ance in  that  way.  Santa  Clara  Female 
Academy  v.  Delaware  Ins.  Co.  93  Wis.  57, 
66  N.  W.  1140. 

So,  where  a  policy  of  insurance  insured 
property  in  a  certain  section  of  a  store, 
which  section,  for  the  purpose  of  insurance, 
was  considered  as  a  separate  building,  it 
is  not  in  the  power  of  a  court  of  equity 
to  reform  the  policy  by  specifying  another 
section  in  the  building  as  the  one  in  which 
the  property  was  located.  Brvce  v.  Lor- 
illard  F.  Ins.  Co.  55  N.  Y.  240,  U  Am.  Rep. 
249. 

And  evidence  in  an  action  on  the  policy 
to  recover  for  the  loss,  that,  for  the  pur- 
pose of  insurance,  each  section  was  con- 
sidered as  a  separate  building,  is  properly 
received,  and  no  recovery  on  the  policy  can 
be  had.     Ibid. 

In  the  above  case,  Coles  v.  Bowne,  10 
Paige,  526,  infra,  IV.  f,  1,  was  distinguished 
upon  the  ground  that  there  the  chancellor 
refused  to  enforce  a  contract  for  the  pur- 
chase of  land,  resting  in  parol,  on  the 
ground  that  the  vendee  did  not  understand 
and  intend  it  as  the  vendors  did.  And 
Welles  V.  Yates,  44  N.  Y.  525,  infra,  IV.  f, 
1,  was  distinguished  upon  the  ground  that 
in  that  case  the  conveyance  was  reformed 
on  the  ground  of  the  fraud  of  the  assignee 
of  the  contract,  and  on  the  ground  that  it 
was  an  erroneous  performance  of  a  con- 
tract as  to  the  terms  of  which  there  was 
no  dispute. 

Nor  can  a  policy  of  insurance  be  re- 
formed to  cover  the  interests  of  children 
of  the  insured  person  merely  because  the 
insured  supposed  he  was  insuring  their  in- 
terests as  well  as  his  own,  when  nothing 
was  said  at  the  time  of  the  insurance  as  to 
the  nature  and  extent  of  the  interest  in- 
sured. Hartford  Ins.  Co.  v.  Haas,  87  Ky. 
531,  2  L.R.A.  64,  9  S.  W.  720. 

And  an  insurance  policy  cannot  be  re- 
formed in  equity  on  the  ground  that  the 
statement  of  the  existence  of  an  encum- 
brance on  the  property  and  of  the  real  in- 
terest of  the  parties  intended  to  be  insured 
was  omitted  by  the  inadvertence  and  mis- 
take of  agents  of  the  parties,  to  whom  these 
matters  were  known.  Farmville  Ins.  & 
Bkg.  Co.  V.  Butler,  55  Md.  233. 

And  where  a  man  owned  two  buildings, 
one  of  which  was  a  dwelling,  and  the  other 
was  used  as  a  dwelling  and  a  paint  shop, 
and  he  applied  to  an  insurance  agent  for 
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insurance  "on  my  house/'  and  tlie  ageot 
thereupon  made  out  a  policy  upon  tlie  dwell- 
ing, charging  one  half  per  cent  premium, 
which  was  a  smaller  rate  than  was  chir^- 
able  on  the  other  building,  the  fact  does  not 
show  an  intent  upon  the  part  of  the  oivner 
to  insure  the  building  used  as  a  paint  shop 
and  dwelling,  and  does  not  justify  a  retoi- 
mation  of  the  policy  so  as  to  cover  that 
building.  Mead  v.  Westchester  F.  ins.  Ca 
64  N.  Y.  453. 

To  warrant  a  reformation  of  an  iDsiiriDce 
policy,  it  must  be  shown  that  the  eontrad 
as  written  was  not  what  both  parties  to  it 
intended  it  should  be,  and  it  must  point  out 
the  mistake,  and  show  that  it  was  muiuai, 
and  a  mistake  of  fact,  and  not  of  law;  ind 
a  mere  averment  that  an  old  condition  in 
the  policy  was  to  have  been  erased  and  a 
new  one  inserted  in  its  place  does  not  sliov 
mutual  mistake  which  will  be  reformed  in 
equity.  Phenix  Ins.  Co.  ▼.  Rogers,  11  Ind. 
App.  72,  38  N.  E.  865. 

And  where  it  was  claimed  that  a  pron- 
sion  orally  agreed  upon  has  been  omitted 
from  the  policy,  it  must  be  clearly  and  sat- 
isfactorily proved  that  l)efore  the  pohcy 
was  issued  there  was  a  distinct  agreement 
that  it  should  contain  such  provision,  and 
that,  through  inadvertence  or  mistake,  tbc 
stipulation  was  omitted.  If  the  testimoDT 
is  conflicting,  or  of  such  undecisive  char- 
acter as  to  raise  a  substantial  doubt  in  tlie 
minds  of  the  court,  the  contract  as  wriit*-!! 
must  stand.  Harrison  ▼.  Hartford  F.  Ins^ 
Co.  30  Fed.  862. 

Nor  can  insurance  policies  be  reformed 
where  an  insurance  company  issued  two 
policies  on  the  same  property  by  mistake 
caused  by  a  variance  in  the  descriptions, 
since  there  was  no  meeting  of  minds,  and 
the  company  did  not  consent  to  insure  the 
same  property  twice.  Ordway  v.  Cliace, 
57  N.  J.  Eq.  478,  42  Atl.  149. 

So,  if  an  insurance  agent  declared  the  in- 
terest of  the  insured  in  the  wrong  per^jon. 
but  did  not  do  it  by  mistake,  but  throusrh 
a  fraudulent  design,  equity  will  not  re- 
lieve the  principal.  Oliver  v.  Mutual  Com- 
mercial Marine  Ins.  Co.  2  Curt.  C  C  2TT, 
Fed.  Cas.  No.  10,498. 

And  where  an  insurance  company  ia^ied 
an  accident  policy  to  a  person,  by  the  terms 
of  which  death  resulting  from  intentional 
injuries  inflicted  by  another  person  was  ex- 
cepted from  its  benefits,  and  afterwards  tlie 
insured  was  killed  by  an  assassin,  and  upon 
suit  brought  by  the  beneficiary  in  the  policy, 
to  have  it  reformed  by  striking  out  the 
exception,  evidence  of  the  subagent  of  the 
insurance  company,  who  solicited  the  insur- 
ance, that  when  he  issued  the  policy  be 
kncAV  that  the  insured  was  engaged  in  a 
dangerous  business,  and  was  likely  to  be 
assassinated,  and  wanted  a  policy  to  pro- 
tect his  family  in  that  event,  and  the  ap^nt 
told  him  the  policy  issued  to  him  would 
cover  the  case  of  his  being  assassinated,  but 
that  he  did  not  intend  to  make  any  dif- 
ferent contract  from  that  contained  in  the 
usual  form  of  policy,  and  that  his  repre- 
sentations to  the  insured  were  due  to  ig* 
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norance  of  the  terms  of  the  policy,  or  mis- 
understandiDg  of  their  eO'ect, — is  in^uniciciit 
to  justify  the  reformation  of  the  contiuct. 
TraveJera*  Ins.  Co.  v.  Henderson,  16  C.  C. 
A.  390,  32  U.  S.  App.  536,  69  Fed.  762. 

(i)  Other  miscellaneous  €u:ts  and  con" 

tracts. 

The  same  general  rules  would  appear  to 
apply  to  the  reformation  for  mistake  of 
other  miscellaneous  acts  and  contracts  in 
general. 

Thus,  one  who  becomes  a  purchaser  of 
property  in  ignorance  of  liabilities  he  is 
incurring  will  not  be  held  to  a  strict  com- 
pliance unless  some  rule  of  law  requires 
it.    Hunting  v.  Walter,  33  Md.  60. 

And  where  one  person  purchased  of  an- 
other the  capital  stock  and  assets  of  a 
corporation  upon  agreed  terms,  and  the 
papers  were  hastily  read  over  to  the  pur- 
chaser before  signing,  and  he  did  not  no- 
tice that  the  sum  mentioned  in  the  agree- 
ment was  greatly  in  excess  of  what  he 
bad  agreed  to  pay,  and  that  certain  de- 
ductions or  allowances  agreed  upon  had 
not  been  made,  it  is  a  proper  case  for  re- 
lief in  the  administration  of  the  princi- 
ples of  equity.  Humphreys  v.  Hurtt,  5 
Tbomp.  A  C.  433. 

And  where  a  party  unconditionally  as- 
sumes a  liability  contingent  as  to  its  event- 
ual amount,  as  in  the  case  of  the  stock 
mortgages  of  a  bank,  he  is  bound  thereby, 
although  be  erroneously  believed  that  such 
liability  would  be  nothing,  or  less  than  it 
proved  to  be;  such  error  affects  the  acci- 
dental, and  ftot  the  substantial,  quality 
of  the  object,  and  cannot  affect  the  con- 
tract, unless  induced  by  the  fraud  or  false 
representations  of  the  other  party.  Pres- 
cott  T.  Cooper,  37  La.  Ann.  553. 

So,  where  the  purchaser  of  property  and 
other  persons  bind  themselves  jointly  to 
reimburse  the  seller  the  amount  of  notes 
given  to  him  for  the  purchase  price,  if 
not  paid  at  maturity,  each  will  be  boiind 
for  his  proportion  of  the  loss  only;  and 
where  the  purchaser,  supposing  himself 
hound  for  the  whole,  makes  a  contract  for 
the  pajrment  of  the  whole  claim,  in  such 
helief,  he  is  entitled  to  relief.  Bartlict 
r.  Audry,  14  La.  30. 

And  where  two  parties  agreed  orally 
for  the  performance  of  work  for  a  specified 
sum,  and  that  the  architect  should  draw 
up  a  written  contract  for  signature,  which 
contract,  through  an  error  of  the  draftsman, 
named  a  larger  sum,  the  contract  will  be 
reformed  on  a  showing  of  the  mistake,  al- 
though the  plaintiff  had  failed  to  examine 
it  and  discover  the  error  before  signing, 
his  negligence  in  failing  to  do  so  in  no- 
wise affecting  or  altering  the  defendant's 
condition.  Paisley  v.  Casev,  41  N.  Y.  S. 
R.  33?,  18  N.  Y.  Supp.   102. 

So,  where  the  owner  of  a  patent  for  clay 
Rbingles  agreed  to  give  a  manufacturer  a 
license  for  certain  states,  the  licensee  to 
pay  royalties  npon  at  least  3,000  sqiinres 
of  patented  shingles  each  year,  and  the 
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license  was  drawn  up  to  rend  30,000  squares 
per  annum,  instead  of  3,000,  the  instru- 
ment itself  evidences  a  clerical  error  known 
to  be  such  by  the  licensor  at  the  time  of 
executing  the  contract,  and  a  reformation 
thereof  should  be  decreed.  Trenton  Terra 
Cotta  Co.  v.  Clay  Shingle  Co.  80  Fed. 
46. 

But  an  assignment  of  all  a  patentee's  in- 
terest in  a  patent  will  not  be  reformed  on 
the  ground  of  mistake,  so  as  to  assign 
merely  his  rights  on  one  county,  where  the 
allegations  of  the  bill  are  indefinite,  and 
the  proofs  to  support  the  same  are  not 
clear  and  satisfactory.  Baldwin  v.  Nation- 
al Hedge  &  Wire-Fence  Co.  67  Fed.  853. 

So,  one  who  has  been  induced  to  enter 
into  a  contract  to  perform  public  work  by 
fraudulently  underestimating  the  amount 
of  work  to  be  done,  and  concealing  from 
him  the  plans  and  specifications  in  accord- 
ance with  which  he  is  to  do  the  work,  or  by 
mutual  mistake  based  on  the  erroneous  esti- 
mate of  the  public  engineer  of  the  amount 
of  work  to  be  done,  may,  in  the  absence 
of  laches  or  neglect  on  his  part,  maintain 
an  action  for  the  cancelation  of  the  con- 
tract and  recovery  of  whatever  money  may 
be  incidentally  necessary  to  afford  full  re- 
lief, if  defendant  can  be  put  substantially 
into  his  original  position.  Long  v.  Athol, 
196  Mass.  497,  17  L.R.A.(N.S.)  96,  82  N.  E. 
665. 

And  in  such  case  the  contractor  is  not 
precluded  from  securing  a  cancelation  in 
case  the  estimate  is  not  even  approximate- 
ly correct,  by  the  fact  that  the  contract 
stipulates  that  the  estimate  is  approxi- 
mate only,  and  that  he  is  satisfied  there- 
with, and  has  judged  for  himself  as  to  nil 
conditions  affecting  the  cost  of  perform- 
ance.    Ibid. 

And  where  two  people  contracted  with 
reference  to  certain  work  to  be  done,  and 
the  agreement  was  that  it  was  to  be  for 
a  specific  price  per  square  yard,  and  one  of 
the  parties  drew  up  the  agreement  in  writ- 
ing and  read  it  to  the  other,  placing  the 
expression  "running  yard"  in  the  agreement 
instead  of  "square  yard,"  but  read  it  "square 
yard,"  whether  he  made  a  mistake  in  in- 
sert in?  it  and  reading  it,  or  deliberately 
read  the  same  so  as  to  induce  the  other 
to  sign  it^  the  contract  will  be  reformed 
to  conform  to  the  intention  of  the  par- 
ties. Basserman  v.  Staten  Island  Belt  Lino 
R.  Co.  25  Jones  &  S.  521,  8  N.  Y.  Supp. 
548. 

Nor  can  a  municipal  corporation  avoid 
cancelation  of  a  contract  for  public  work 
based'  on  the  estimato  of  its  engineer,  on 
the  theory  that  it  did  not  represent  the 
estimate  to  be  true,  and  did  nothing  to 
prevent  full  investifration  by  the  contract- 
ors.    Long  V.  Athol,  supra. 

And  that  work  already  done  on  a  pub- 
lic contract  shows  that  the  original  esti- 
mate is  not  correct,  so  that  a  new  con- 
tract cannot  be  secured  on  as  advantageous 
terms,  will  not  prevent  a  cancelation  of 
the  contract  for  mutual  mistake  as  to  the 
amount   of   work   required,   on   the   theory 
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that  the  public  cannot  be  put  in  statu  quo. 
Ibid. 

And  a  municipal  corporation  which  has 
induced  a  contractor  to  undertake  public 
work  by  mutual  mistake  as  to  the  amount 
to  be  done  is  placed  in  statu  quo,  so  as  to 
warrant  cancelation  of  the  contract,  by 
being  required  to  pay  merely  the  full  value 
of  the  labor  and  materials  already  furn- 
ished.   Ibid. 

Soj  a  court  of  equity  has  jurisdiction  to 
correct  a  contract  lor  the  sale  of  standing 
timber  by  adding  thereto  the  description  of 
certain  lands  which  were  covered  by  the  oral 
negotiations  for  the  sale  of  the  timber,  but 
which  were,  by  mutual  mistake  of  the  par- 
ties, omitted  from  the  written  contract, 
though  before  the  omission  was  discovered 
a  payment  had  been  made  on  the  contract, 
and  the  purchaser  had  proceeded  to  lum- 
ber the  lands  not  in  dispute.  Metropoli- 
tan Lumber  Co.  v.  Lake  Superior  Ship  Ca- 
nal, R.  &  Iron  Co.  101  Mich.  577,  60  N.  W. 
278. 

And  where  all  the  preliminary  negotia- 
tions for  paving  a  street  with  asphalt  on 
the  foundation  of  a  wooden  block  pave- 
ment, such  foundation  to  be  brought  to 
eubgrade  with  additional  concrete,  proceed- 
ed on  the  theory  that  the  amount  of  con- 
crete needed  therefor  was  not  ascertainable 
prior  to  letting  the  contract,  that  com- 
t  pensation  therefor  should  be  fixed  separate 
and  apart  from  that  for  laying  the  asphalt, 
and  in  a  way  to  obviate  payment  for  more 
than  required,  that  the  resolutions,  propo- 
sals, and  specifications  were  in  harmony 
with  such  a  course,  and  the  bids  were  exe- 
cuted with  the  definite  understanding  of 
all  parties  that  separate  prices  be  paid  for 
laying  the  asphalt  and  for  raising  the  foun- 
dation with  concrete,  but,  in  the  prepara- 
tion of  the  contract  subsequently  executed, 
the  intention  of  the  parties  as  thus  mani- 
fested was  'not  expressed,  the  contract 
should  be  reformed  in  equity  to  give  effect 
to  what  was  intended,  though  one  of  the 
parties  thereto  was  a  city.  Fullerton  v. 
Des  Moines   (Iowa).  126  N.  W.  159. 

And  where,  on  the  sale  of  a  quantity 
of  timber,  the  vendor  represented  to  the 
agent  of  the  purchaser  that  he  ow^ned  and 
controlled  a  large  amount  of  timber  land 
which  had  not  theretofore  been  cut  over, 
and  from  which  he  proposed  to  and  did  sell 
to  the  purchaser  the  timber,  the  writing 
should  have  stated  that  all  of  the  timber 
in  question  was  to  be  furnished  from  trees 
cut  from  the  virgin  forest,  and  will  be  re- 
formed to  that  effect.  Knuckles  v.  J.  D. 
HncThc?  Lumber  Co.   (Ky.)   116  S.  W.  1193. 

So,  where  corn  was  sold  by  the  bushel, 
a  mistake  in  the  contract  of  sale,  in  omit- 
ting an  agreement  that  the  corn  should  be 
measured  in  the  crib  at  the  rate  of  a  speci- 
fied number  of  inches  to  the  bushel,  as  was 
the  custom  in  that  neiirhborhood,  will  be 
inserted  in  equitv.  Reid  v.  Cook,  88  Iowa. 
717,  54  N.  W.  353. 

And  where  tho  parties  to  a  contract  for 
the  sale  and  purchnse  of  iron  intended  to 
contract  for  a  certain  number  of  tons  gross 
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weight,  at  a  specified  price  per  ton,  but,  in 
reducing  the  contract  to  writing,  the  term 
"tons"  only  was  used,  without  anything  ap- 
pearing on  the  face  of  the  contract  to  ^hov 
that  any  other  than  statute  tons  of  2,0u0 
pounds  avoirdupois  were  intended,  in  a  suit 
at  law  upon  the  contract,  the  parties  would 
be  precluded  from  showing  that  tons  gross 
weight  were  intended,  but  the  party  in- 
jured might  file  a  bill  in  chancery  to  refonn 
the  written  contract  so  as  to  make  it  con- 
form to  the  actual  understanding  and  in- 
tent of  the  parties  thereto.  Many  v.  Ikek- 
man  Iron  Co.  9  Paige,  188. 

So,  where  an  agreement  to  pay  a  sum 
of  money  in  gold  is  reduced  to  wrilinj, 
but  by  mistake  the  word  "gold"  is  not 
written  in  the  contract,  the  instrument  may 
be  reformed  to  correspond  to  the  re^I  con- 
tract.    Gammage  v.  Moore,  42  Tex.  170. 

And  the  chancellor  will  relieve  against 
the  legal  effect  of  a  covenant  to  pay  cur- 
rent money  of  Kentucky,  on  proof  that  t^.e 
covenant  was  executed  under  a  mutual  mis- 
take, each  party  supposing  that  current 
money  of  Kentucky  imported  whatever  me- 
dium should  be  in  fact  current  at  the  time 
of  payment.  Bryan  v.  Maaterson,  4  J.  J. 
Marsli.  225. 

And  whore  a  mortgage  account  has  been 
settled  on  the  footing  of  compound  inter- 
est with  half  yearly  rests,  both  parties 
wrongly  understanding  the  mortgage  drei 
to  require  the  same,  the  settled  account 
may  be  reopened  in  equity.  Daniell  v.  Sin- 
clair, L.  R.  6  App.  Cas.  181,  18  Eng.  RuL 
Cas.  144. 

And  if  a  release  is  given  for  a  particular 
purpose,  and  it  is  understood^y  the  parties 
that  its  operation  is  to  be  mnited  to  that 
purpose,  but  it  turns  out  that  the  term* 
of  the  release  are  more  extensive  than  was 
intended,  a  court  of  equity  will  interf«*re 
and  confine  it  to  that  which  was  in  the 
contemplation  of  the  parties  at  the  time  it 
was  executed.  Lyall  v.  Edwards,  6  Hurlst. 
&  N.  337. 

So,  if  a  father  gives  a  sum  of  money 
by  way  of  advancement  to  his  daughter, 
requesting  that  she  give  hira  some  writins 
which  will  evidence  the  fact,  and  make  her 
chargeable  in  the  distribution  of  his  estate, 
and  they,  through  mutual  mistake  as  to 
the  legal  effect  of  the  language  used,  made 
a  promissory  note  from  her  to  him.  she  i* 
in  equity  entitled,  upon  parol  evidence  of 
these  facts,  to  have  the  writing  reformel 
so  as  to  express  the  real  purpose  of  it««  exe- 
cution. Hausbrandt  v.  Hofler,  117  Io\ra, 
103,  94  Am.  St.  Rep.   289,  90  N.  W.  494 

And  while  at  law  a  recovery  cannot  be 
had  of  purchase  money  the  receipt  of  wh-eb 
is  recited  in  a  deed,  in  equity  this  obstacle 
is  removed,  where  the  recital  results  from 
inadvertence,  and  was  inserted  under  a  mis- 
take as  to  its  legal  effect,  without  any 
intention  of  the  parties  that  it  should  bar 
a  recovery  of  the  purchase  money.  Shaw 
V.  Williftiiis,  100  N.  C.  272,  6  S.  E.  196. 

And  a  person  who  was  treasurer  for 
two  churches  which  were  in  negotiation  for 
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uniting,  and  who  gave  a  receipt  as  treasur- 
er of  one  of  them,  may  show  that  he  gave 
the  receipt  mistakenly,  supposing  that  the 
union  would  be  completed,  and  that  the 
money  for  which  the  receipt  was  given  be- 
longed to  the  other  church.  Russell  v.  First 
Presby.  Church,  65  Pa.  9. 

And  where  a  mortgagor  and  mortgagee 
entered  into  a  contract  by  which  the  mort- 
gagee took  an  assignment  of  a  contract 
as  collateral  security  for  the  mortgage  debt, 
upon  which  he  was  to  apply  whatever 
amount  he  was  able  to  collect  on  the  con- 
tract, and  the  contract  was  reformed  be- 
cause of  a  mistake  in  drafting  it,  and  the 
reformation  reduced  the  amount  due  the  as- 
signor thereon,  and  the  mortgagee,  as  part 
of  the  consideration  of  the  assignment,  sur- 
rendered to  the  assignor  certain  notes  and 
mortgages  held  as  collateral  and  additional 
security  for  the  mortgage. debt,  he  has  the 
right  to  demand  of  the  mortgagor  an 
amount  sufficient  to  meet  the  balance  of 
his  claim,  if  any,  remaining  after  exhaust- 
ing his  securities  aside  from  the  contract, 
and  applying  the  proceeds  on  the  debt,  not 
exceeding  the  amount  of  the  mortgagor's 
indebtedness  on  the  contract  before  its  re- 
formation. Burns  v.  Caskey,  100  Mich. 
94,  58  N.  W.  642. 

So,  where  an  administrator  sold  land  of 
his  intestate,  supposing  that  it  was  the  fee 
that  he  was  selling,  and  the  purchaser  sup- 
posing it  was  the  fee  that  he  was  buying, 
and  nothing  passed  by  the  sale  but  an 
equity  of  redemption,  it  is  a  case  of  mixed 
and  mutual  mistake  of  law  and  fact,  en- 
titling the  purchaser  to  relief  in  equity. 
Griffith  V.  Townley,  69  Mo.  13,  33  Am.  Rep. 
476. 

And  where  in  a  proceeding  in  a  probate 
court  by  an  administrator  to  sell  lands  of 
his  intestate  to  pay  debts,  a  mistake  oc- 
curred in  the  return  of  the  appraisement,  by 
which  it  appeared  that  one  parcel  of  land 
to  he  sold  had  been  appraised  with  an  ad- 
joining tract  of  surface,  whereas  in  fact 
such  parcel  had  been  appraised  with  a  tract 
of  coal  land,  and  the  mistake  was  after- 
wards carried  into  the  deeds  by  which  the 
administrator  conveyed  to  different  pur- 
chasers, and  the  result  of  the  mistakes  was 
such  that  the  parcel  so  appraised  was  con- 
veyed to  the  purchaser  of  the  adjoining 
tract  of  surface,  who  had  neither  bought 
nor  paid  for  it,  instead  of  the  purchaser 
of  the  coal  tract,  who  had  done  both,  a 
court  having  general  jurisdiction  in  equity 
is  authorized  to  correct  the  mistake  in  both 
the  proceedings  in  the  probate  court  and 
in  the  deed,  and  parol  evidence  is  admissible 
on  the  issue  respecting  the  mistake.  Oill 
V.  Pelkey,  54  Ohio  St.  348,  43  N.  E.  991. 

And  if  a  widow  renounced  her  right  un- 
der her  husband's  will,  with  the  idea  that 
she  was  entitled  to  one  half  of  the  prop- 
erty in  her  own  right,  and  it  afterwards 
appeared  she  was  in  error  as  to  the  extent 
of  her  claim,  the  renunciation  will  not  bind 
her.    Tanner  v.  Robert,  5  Mart.  N.  S.  255. 

So,  a  writing  reciting  an  agreement  be- 
tween the  parties  thereto  by  which  one 
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agreed  to  sell  the  other  property  ^escribed, 
and  the  other  agreed  to  sell  and  convey 
to  the  former  certain  other  property,  the 
latter  agreeing  to  assign  a  certain  mort- 
gage, though  imperfectly  expressed,  con- 
tains all  the  elements  of  a  contract,  with- 
in the  meaning  of  a  statute  making  parties 
capable  of  contracting,  their  consent,  a  law- 
ful object,  and  a  sufficient  consideration  es- 
sential to  every  contract,  and  hence  it  was 
susceptible  of  reformation  on  the  ground  of 
mistake.  House  v.  McMullen,  9  Cdl.  App. 
664,  100  Pac.  344. 

And  a  bill  in  chancery  to  have  reformed 
a  written  contract  upon  which  a  judgment 
at  law  has  been  rendered,  so  that,  aa 
reformed,  it  will  not  support  such  judg- 
ment, and  asking  for  a  perpetual  injunc- 
tion against  the  judgment,  which  bases 
the  complainant's  right  to  relief  upon  the 
fact  that  the  contract  upon  which  the  judg- 
ment was  rendered  had  the  form  as  written 
in  consequence  of  a. mutual  mistake  of  the 
parties,  and  the  agreement  really  entered 
into  was  materially  different  from  that 
evidenced  by  the  writing,  contains  equity, 
such  fact  constituting  a  purely  equitable 
defense  which  the  complainant  could  not 
have  availed  himself  of  in  a  suit  at  law, 
making  it  against  conscience  to  execute 
the  judgment.  Stevens  v.  Hertzler,  114 
Ala.  563,  22  So.  121. 

And  where,  under  writs,  a  sheriff  en- 
tered into  possession  of  an  opera  company's 
personal  chattels,  and  afterwards,  on  the 
winding-up  petition,  a  provisional  official 
liquidator  was  appointed,  subject  to  the 
rights  of  the  sheriff,  and  the  play  was  then 
being  performed,  and  the  sheriff  took  the 
money  at  the  door,  out  of  whieh  he  paid 
the  execution  creditors  and  retained  his 
own  charges,  and  paid  the  balance  to  the 
liquidator,  and  afterwards,  on  being  or- 
dered to  withdraw,  he  did  so  without  having 
sold  any  of  the  goods  seized,  and  was 
afterwards  ordered  to  pay  the  liquidator 
the  amount  which  he  had  paid  the  creditors, 
the  court  will  compel  the  liquidator  to  re- 
pay the  sheriff  the  amount  so  paid,  since 
it  will  not  allow  the  liquidator,  as  its 
officer,  to  profit  bv  the  sheriff's  mistake. 
Re  Opera   [1891]   2  Ch.  154. 

(j)  Omission  of  seal. 

The  omission  of  a  necessary  seal  from 
an  agreement  which,  by  its  terms,  purports 
to  be  a  scaled  instrument,  is  a  mistake  ap- 
parent upon  the  face  of  the  instrument, 
which  a  court  of  chancery  will  correct. 
Henkleman  v.  Peterson,  154  III.  419,  40 
N.  E.  359;  Potter  v.  Frank  (Me.)  76  Atl. 
489;  Bullock  v.  Whipp,  15  R.  I.  195,  2  Atl. 
309. 

And  where  a  grantor,  by  inadvertence  or 
mistake,  fails  to  place  a  seal  upon  his  deed, 
equity  will  require  him  to  perfect  it  so 
that  it  will  comply  with  his  intention  at 
the  time  of  giving  it.  ^Harding  v.  Jewell, 
73  Me.  426;  fiavlord  v.  Pelland,  169  Mass. 
356,  47  N.  E.  1019. 

A  paper  purporting  to  be  a  deed,  which  is 
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duly  signed,  witnessed,  and  acknowledged, 
but  which  has  no  seal  aflixed  to  it,  fur- 
nishes sufficient  evidence  on  its  face  that 
the  signer  intended  to  seal  it  and  omitted 
to  do  so  by  mistake,  and  a  court  of  chan- 
cery will  rectify  such  an  omission;  and  if 
the  original  paper  is  lost,  its  existence  and 
contents  may  be  shown  by  secondary  evi- 
dence.   Colchester  v.  Culver,  29  Vt.  111. 

So,  where  a  person  signed  but  did  not 
seal  a  paper  purporting  to  be  a  mortgage 
of  land  as  security  for  a  note,  and  the  mort- 
gagee sold  the  land  under  a  power  con- 
tained in  the  mortgage  for  enough  to  pay 
the  note,  but  the  purchaser  refused  to  pay 
the  money,  because  the  mortgage  was  not 
under  seal,  the  mortgagee  is  entitled  to 
maintain  a'  bill  in  equity  against  the  mort- 
gagor and  the  purchaser  to  reform  the  mort- 
gage; and  where  a  bill  for  that  purpose 
is  taken  as  confessed,  the  mortgagor  may 
be  decreed  to  affix  its  seal  to  the  mortgage, 
and  the  instrument  directed  to  have,  as 
against  the  parties  to  the  suit,  full  force 
and  effect  as  the  mortgagor's  deed  from 
the  time  it  was  first  delivered  to  the  mort- 
gagee. Springfield  Five  Cents  Sav.  Bank 
V.   South   Cong.    Soc.    127   Mass.   516. 

And  where  it  was  the  intention  of  both 
the  mortgagor  and  mortgagee  to  make  a 
mortgage  a  good,  valid,  and  legal  mortgage, 
and  tlicy  failed  to  do  so  by  omitting  to  at- 
tach a  scroll  to  the  signature  of  the  mort- 
gagor, in  consequence  of  a  mutual  mistake 
of  the  law  upon  the  subject,  the  mortgagee 
is  entitled  to  have  the  mortgage  reformed 
so  as  to  speak  the  intention  of  the  par- 
ties, and  when  so  reformed  it  may  be  fore- 
closed; and  a  proceeding  for  that  purpose 
is  not  subject  to  objection  that  because 
the  instrument  was  not  under  seal,  it  would 
be  barred  by  the  statute  of  limitations. 
Allen  V.  Elder,  76  Ga.  674,  2  Am.  St.  Rep. 
63. 

So,  if,  in  the  execution  of  an  instrument 
intended  as  a  bond,  the  seal  be  omitted  by 
mistake,  chancery  will  supply  the  defect. 
Montville  v.  Haughton,  7  Conn.  543. 

And  if  the  signers  of  a  constable's  bond 
at  the  time  of  signing  neglected  to  afTix 
their  seals  to  the  same,  but  intended  to 
do  so,  a  court  of  chancery  will  decree  that 
the  bonds  be  treated  as  if  sealed.  Rutland 
V.  Paige,   24  Vt.   181. 

And  where  township  bonds  were  given 
and  signed  by  authorized  commissioners, 
but  seals  on  them  were  omitted  by  over- 
sight and  mistake,  and  the  town  set  up 
the  want  of  seals  in  defense  in  an  action 
at  law  afterward  brought  against  it  by  one 
who  had  purchased  such  bonds  for  value, 
in  good  faith,  and  without  observing  the 
omission,  to  recover  interest  on  the  bonds, 
a  court  of  equity,  at  his  suit,  will  decree 
that  the  bonds  be  held  as  valid  as  if  ac- 
tually scaled  before  being  issued,  and  will 
restrain  the  setting  up  of  the  want  of 
seal"  in  the  action  at  law.  Bernards  Twp. 
V.  PtcbbinR,  109  IT.  S.  347,  27  L.  ed.  958, 
3   Sup.  Ct.  Rep.  252. 

So,  an  injunction  bond  purporting  by  its 
terms  to  be  a  sealed  instrument  may  be 
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corrected  as  against  sureties  by  adding  seals 
to  their  signatures,  omitted  by  mistake, 
and  should  be  so  corrected,  where  its  re- 
citals show  that  it  was  the  intent  of  the 
parties  that  it  should  be  sealed  and  made 
sufhcient.     Henkleman   v.    Peterson,  supra. 

And  where  a  will  made  a  joint  and  ser- 
eral  appointment  of  executors,  and  tliej 
were  jointly  appointed  by  the  probate  court, 
and  accepted  the  trust,  and  gave  a  joiat 
and  several  bond,  they  thereby  assumed 
a  joint  as  well  as  a  several  liability,  and 
where  seals  were  omitted  from  the  bond 
through  mistake,  they  may  be  compelled 
by  chancery  to  affix  them.  Probate  Ct.  v. 
May,  62    Vt.   182. 

So,  that  a  contract  is  not  attested  in  such 
a  manner  as  is  necessary  to  pass  the  title 
to  realty  is  no  objection  to  its  reforma- 
tion, where  it  embraces  both  real  aiid  per- 
sonal property.  Thompson  v.  Marshall,  36 
Ala.  504,  76  Am.  Dec.  328. 

And  where  the  proceedings  are  regular 
leading  up  to  a  sheriff's  deed,  and  the  deed 
is  defective  for  want  of  a  seal,  it  may  be 
corrected  in  equity.  Gilbreath  v.  Dilday, 
152  111.  207,  38  N.  E.  572. 

And  where  a  father  made  a  promissory 
note  in  favor  of  one  of  his  daughters,  but 
by  mistake  failed  to  seal  it,  and  delivered 
it  in  escrow  for  his  daughter,  and  after- 
wards made  similar  provisions  for  other 
daughters,  and  the  daughter  whose  note  was 
not  sealed  survived  the  father,  and  died 
intestate,  and  her  husband,  as  administra- 
tor, demanded  the  amount  of  the  note,  pay- 
ment of  which  was  refused,  a  court  of 
equity  will  supply  the  seal,  and  enforce 
the  note  against  the  administrators  of  the 
maker,  the  consideration  of  love,  affection, 
and  parental  duty  being  sufficient  to  au- 
thorize such  action.  Conover  v.  Brown,  49 
N.  J.  Eq.  156,  23  Atl.  507. 

d.  Mistake  as  to  one*s  otmi  leoal  rights, 
interests,  or  relations. 

The  rule  that  equity  will  not  interfere 
to  cancel  a  contract  made  through  mistake 
of  law  applies  to  a  mistake  as  to  the 
general  law,  and  not  to  a  case  where  a 
party  is  mistaken  as  to  the  effect  of  ex- 
isting circumstances  in  relation  to  his  pri:_. 
vate  rights.  Toland  v.  Corey,  6  Utah,  392. 
24  Pac.  190;  Marshall  v.  Lane,  27  App.  D. 
C.  276;  Bonney  v.  Stoughton,  122  HI.  536. 
13  N.  E.  833;  Cook  v.  Sumner  Spinning  * 
Mfg.  Co.  1  Sneed,  698;  Waggoner  v.  Wag- 
goner (Va.)  —  L.R.A.(N.S.)  — ,  68  S.  E. 
990;  Cooper  v.  Phibbs,  15  Week.  Rep.  1053. 
22  Eng.  Rul.  Cas.  870. 

And  a  mistake  by  a  party  as  to  his 
antecedent  existing  legal  rights,  as  distinct 
from  a  mistake  as  •  to  the  legal  import 
of  the  act  done,  furnishes  a  ground  for 
equitable  relief  from  the  consequences  of 
the  mistake  in  cases  in  which  the  mistake 
can  be  rectified  without  injury  to  the  rights 
of  others.  Re  McFarlin  (DeL)  75  Atl.  281; 
Wyche   v.   Oreene,   16   Ga.   57. 

in  such  case  the  mistake  is  really  on« 
of  fact.  Marshall  ▼.  Lane,  27  App.  D.  C 
276. 
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And  a  representation  concerning  a  man*s 
private  rights,  though  it  may  involve  mat- 
ters of  law,  is,  as  a  whole,  deemed  to  be 
u  btatement  of  fact,  of  which  equity  will 
take  cognizance.  Motherway  v.  Wall,  168 
Mass.  333,  47  N.  E.  135. 

And  when  a  person  is  ignorant  or  mis- 
taken with  respect  to  his  own  antecedent 
and  existing  rights,  interests,  or  assets, 
and  enters  into  some  transaction  the  legal 
scope  and  operation  of  which  he  correctly 
apprehends  and  understands,  for  the  pur- 
pose of  affecting  such  assumed  rights,  in- 
terests, or  assets,  equity  will  grant  relief, 
defensive  or  affirmative,  treating  the  mis- 
take as  analogous  to,  if  not  identical  with, 
a  mistake   of   fact.     Renard   v.    Clink,    91 

/  Mich.  1,  30  Am.  St.  Rep.   458,   51  N.  W. 
692. 

And  where  parties  have  presupposed  facts 
or  Hj^hts  to  exist  as  the  basis  of  their  con- 
tracts which  did  not  exist,  such  contracts, 
made  in  mutual  mistake,  will  be  relieved 
against  in  equity,  the  principle  being  that 
where  a  party  has  been  misled  to  his  in- 
jury, and  he  has  no  opportunity  of  satis- 
fying himself  of  tha  truth  of  matters,  or 
has  been  prevented  from  taking  the  steps 
necessary  to  verify  the  assertion,  he  is  en- 
titled to  relief.  Watts  v.  Cummins,  59 
Pa.  84. 

So,  the  maxim  that  ignorance  of  the  law 
is  no  excuse  for  the  breach  or  nonper- 
formance of  any  agreement  has  no  appli- 
cation to  special  or  private  acts  of  the  leg- 
islature, which  are  designed  to  operate 
only  upon  particular  persons,  or  to  regulate 
private  concerns.  Cook  v.  Sumner  Spin- 
ning; &  Mfg.  Co.  supra. 

And  where  a  release  is  so  general  in 
its  terms  as  to  release  the  rights  of  a 
party  of  which  he  was  in  ignorance,  and 
which  were  not  in  contemplation  of  the 
parties  to  the  bargain  at  the  time  it  was 
made,  the  instrument  will  be  restored  in 
equity  to  serve  the  purposes  of  the  bar- 
l^ain,  and  the  release  confined  to  the  right 
intended  to  be  released.     Blair  v.  Chicago 

'    &  A.  R.  Co.  89  Mo.  383,  1  S.  W.  350. 

So,  where  one  delivers  chattels  to  another 
as  indemnity  for  suretyship,  the  law  re- 
gards such  delivery  as  a  pledge  merely; 
and  that  the  property  was  transferred  by 
an  absolute  bill  of  sale  does  not  alter  the 
case  in  a  court  of  equity,  even  though  the 
contract  stipulates  that  the  pledge  shall  be 
irredeemable;  and  where  the  party  acts 
upon  the  misapprehension  that  he  has  no 
title  to  the  property,  a  court  of  equity 
will  relieve  him  from  the  legal  effect  of  in- 
struments which  surrender  such  unsuspect- 
ed title.    Morgan  v.  Dod,  3  Colo.  551. 

And  where  persons  conveyed  to  ajiother 
half  of  the  real  estate  left  by  the  latter's 
wife,  because  they  supposed  he  was  en- 
titled to  inherit  it  as  her  husband,  and 
by  law  he  was  not  so  entitled,  but  the 
irrantors  were  entitled  to  it,  the  grantors 
are  entitled  to  relief  aqainst  the  mistnUp; 
but  a  lease  executed  by  the  grantee  after 
the  conveyance  to  him,  the  lessees  being 
without  notice  of  the  grantors'  rights, 
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should   be  allowed  to  stand.     Keauhulihia 
v.  Puahiki,  4  Haw.  279. 

And  where  a  husband  and  wife  entered 
into  a  marriage  settlement  by  which  prop- 
erty belonging  to  her  was  conveyed  to  a 
trustee  for  the  joint  use  of  herself  and 
husband  and  such  children  as  she  might  ' 
have,  and  at  her  death  to  go  to  her  chil- 
dren, both  of  them  believing  that  such  deed 
was  necessary  to  prevent  the  husband's 
marital  rights  from  attaching,  and  both 
being  ignorant  of  the  law  then  existing, 
which  secured  to  her  all  her  property,  equity 
has  jurisdiction  of  a  bill  to  set  aside  and 
cancel  the  marriage  settlement,  and  a  ver- 
dict and  judgment  canceling  and  setting 
it  aside  is  binding  on  the  parties  and  their 
privies  until  set  aside  in  some  of  the  modes 
provided  by  law.  Gefken  v.  Graef,  77  Ga. 
340. 

So,  to  hold  an  indorser  who  has  been  dis- 
charged liable  on  a  promise  to  pay  the  dtsht, 
it  must  appear  that  when  he  made  the 
promise,  he  was  under  no  mistake  or  mis- 
apprehension as  to  either  the  law  or  the 
facts,  and  that  he  knew  he  was  fully  dis- 
charged by  reason  of  the  facts  and  the  law 
applicable  to  them.  Williams  v.  Union  >^ 
Bank,  9  Heisk.  443. 

Where  a  deed  purports  to  convey  all  the 
interest  and  title  of  the  grantor,  it  will 
be  given  effect  accordingly,  however,  al- 
though he  actually  held  a  greater  interest 
than  either  he  or  the  grantee,  at  the  time 
of  the  conveyance,  supposed  he  owned. 
A  party  must  know  enough  about  his  title 
not,  by  his  want  of  knowledge  of  it,  to 
mislead  a  purchaser,  to  his  detriment. 
Thomas  v.  Chicago,  55  111.  403. 

And  where  a  woman  having  with  her 
brother  a  joint  estate  in  a  tract  of  land, 
under  her  father's  will,  but  believing  that 
she  had  only  a  life  interest  in  a  moiety, 
with  remainder  to  her  brother,  conveyed  to 
him  in  fee  her  interest  in  one  half  of  the 
tract  after  division,  and  took  from  him  a 
conveyance  of  his  interest  in  the  other 
half,  for  the  term  of  her  natural  life,  there 
is  no  ground  for  reforming  these  deeds, 
and  after  her  death  one  half  of  the  part 
taken  by  her  in  the  division  remains  the 
absolute  property  of  the  brother,  and  the 
other  half  passes  under  her  will  to  her 
devisee.  Cunningham  ▼.  Cunningham,  20 
S.  C.  317. 

e.  Mistalce  as  to  leonl  rifjhts,  as  affect' 
ing  compromises  and  settlements. 

Where  parties  deal  with  each  other  with 
the  knowledge  and  in  view  of  the  fact 
that  something  is  uncertain  as  to  the 
amount  or  condition  of  the  subject-matter 
of  their  dealing,  and  the  contract  relating 
thereto  is  in  the  form  intended,  there  is 
no  ground  for  correcting  a  mistake  in  a 
court  of  equity,  if  it  should  finally  turn 
out  that  one  has  intervened.  Kinney  v. 
ConsoMdatod  Virsrinia  Min.  Co.  4  Sawy.  382, 
Fed.  Cas.  Xo.  7.827;  Underwood  v.  Brock- 
man,  4  Dana,  309.  29  Am.  Dec.  407;  Jordan 
v.   Stevens,   51  Me.   78,  81   Am.  Dec.   556; 
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Kowaike  ▼.  Milwaukee  Electric  R.  &  Light 
Co.  103  Wis.  472,  74  Am.  St.  Rep.  877,  79 
N.  W.  762;  Pickering  v.  Pickering,  2  Beav. 
31. 

In  such  case,  a  court  of  equity  will  en- 
deavor to  support  the  conclusions  or  agree- 
ments to  which  the  parties  may  fairly 
come  at  the  time,  and  that,  notwithstanding 
the  subsequent  discovery  of  common  error. 
Pickering  v.  dickering,  supra. 

Nor  can  a  contract  or  payment  made  for 
the  purpose  of  avoiding  litigation  be  re- 
scinded for  error  of  law.  Urquhart  v.  Gove, 
4  Rob.   (La.)   207. 

Compromise  of  doubtful  rights  or  volun- 
tary settlements  between  parties,  when 
characterized  by  good  faith  and  a  full  dis- 
closure of  all  the  facts,  are  favored  by 
the  courts,  and  such  settlements  will  not 
be  disturbed  for  any  ordinary  mistake,  eith- 
er of  law  or  fact,  in  the  absence  of  con- 
duct otherwise  inequitable,  since  their  very 
object  is  to  settle  all  such  possible  errors 
without  judicial  controversy.  Wells  v.  Neff, 
34  Or.  66,  12  Pac.  84,  88;  Underwood  v. 
Brockman,  supra;  Perkins  v.  Gay,  3  Serg. 
&    R.    327,   8    Am.   Dec.    653. 

And  though  equity  generally  '  relieves 
against  a  plain  mistake,  it  does  not  inter- 
fere for  misconception  alone,  to  overturn 
an  agreement  made  to  prevent  a  domestic 
feud;  these  agreements  partake  largely  in 
their  nature  of  the  compromise  of  a  doubt- 
ful right,  which  is  a  suflicient  considera- 
tion.   Lies  V.  Stub,  6  Watts,  48. 

And  where  parties  have  made  settlements 
of  controversies,  whereby  the  rights  of  third 
parties  are  acknowledged  and  considerable 
sums  paid  over  to  them,  they  cannot  be 
allowied  to  come  into  equity  and  overturn 
them  afterwards  without  the  fullest  proof 
of  ignorance  of  facts,  fraud,  or  imposition. 
Brown  v.  Rowles,  21  Md.  11. 

And  a  court  of  equity  will  endeavor  to 
support  arrangements  by  which  family  dif- 
ferences have  been  compromised,  especial- 
ly where  these  differences  relate  to  ques- 
tions of  legitimacy,  even  though  arising 
upon  grounds  which  might  not  be  consid- 
ered satisfactory  if  the  transaction  had  oc- 
curred between  strangers.  Westby  v.  West- 
by,  2  Drury  &  War.  502. 

A  compromise  of  a  doubtful  claim  will 
not  be  set  aside  in  equity  except  for  fraudu- 
lent misrepresentation  or  concealment  of 
facts,  or  for  such  imposition  as  amounts  to 
unfair  and  unconscientious  dealing.  Mills 
V.  Lee,  6  T.  B.  Mon.  91,  17  Am.  Dec.  118. 

And  concealment  of  facts  which  a  party 
is  not  bound  to  disclose  is  not  ground  for 
avoiding  a  compromise,  and  one  party  to  a 
controversy  concerning  land  is  not  bound  to 
disclose  to  his  adversary  defects  in  his  own 
title.     Ibid. 

And  where  a  person  enters  into  a  contract 
for  the  purpose  of  avoiding  litijration,  based 
on  full  confidence  in  a  stntomont  made  to 
him  that  "illesfitimate  children  could  claim 
the  succpsflion  of  their  mother  as  forced 
heirs."  he  acts  under  error  of  law,  for  which 
the  contract  cannot  be  rescinded.  Lyles  v. 
I^Tartin.  5  La.  113. 
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So,  an  agreement  of  compromise,  fairly 
entered  into,  will  not  be  set  aside  merely 
upon  the  ground  that  the  party  seeking  re- 
lief was  mistaken  in  the  law.  Lewis  t. 
Cooper,  Cooke  (Tenn.)  467;  Underwood  t. 
Brockman,  supra;  Converse  t.  Blumrich,  14 
Mich.  109,  90  Am.  Dec.  230. 

And  a  person  purchasing  a  title  to  real 
estate,  believed  by  himself  and  by  bis  grant- 
or to  be  doubtful,  cannot  recover  back  the 
consideration  therefor  by  showing  that  such 
title  was  in  fact  void;  hia  recovery  would 
be  limited  to  a  case  where  the  parties,  be- 
lieving the  title  purchased  to  be  good,  were 
laboring  under  a  mistake  of  fact.  Granger 
v.  Olcott,   1   Lans.  169. 

Kor  will  a  court  of  equity  inquire  into 
the  adequacy  or  inadequacy  of  the  con- 
sideration of  a  compromise  fairly  and  de- 
liberately made.  Naylor  v.  Winch,  1  Sim. 
&  Stu.  555. 

And  where  there  is  no  actual  fraud  ia 
a  settlement  of  an  estate  among  membere 
of  a  family,  and  no  confidential  relation 
between  the  parties,  or  ignorance  of  the 
facts  upon  the  part  of  any  of  them,  inade- 
quacy of  consideration  will  not  avoid  the 
contract.  Hughes's  Estate,  6  Pa.  Co.  Ct 
168. 

And  an  agreement  in  settlement  of  a 
family  dispute,  containing  in  itself  an  ami- 
cable adjustment  of  .conflicting  claimtf  and 
interests,  and  founded  in  mutual  promises 
imposing  a  like  duty  upon  each  of  the 
parties  that  each  shall  collate  and  account 
for  all  that  he  had  received,  constitutes  a 
I  mutual  promise,  which  is  a  good  considera- 
I  tion  to  uphold  the  agreement,  and  it  will 
,  not  be  set  aside  because  of  ignorance  of 
law,  and  a  consequent  mistake  as  to  title. 
Farnsworth  v.  Dinsmore,  2  Swan,  38. 

So,  where  several  creditors  have  agreed 
with  their  debtor  to  compromise  their 
claims  against  him  at  a  stipulated  rate, 
each  agreeing  to  compromi.se  upon  conwd- 
eration  of  the  like  agreement  of  the  others, 
no  one  of  them  can  avoid  or  rescind  such 
agreement  on  his  part,  upon  the  ground  that 
it  was  made  through  mistake,  forgetful- 
ness,  or  ignorance  as  to  the  amount  or  sit- 
uation of  his  claim,  or  the  manner  in 
which  it  was  secured.  Johnson  v.  Parker, 
34  Wis.  596. 

And  it  is  not  necessary  in  such  case  that 
the  creditors  should  have  convened,  or  that 
a  formal  promise  should  have  been  made  !>▼ 
each  to  all  the  others  to  abide  by  the  set- 
tlement; it  is  sufficient  that  they  have  com- 
municated with  each  other  throiijrh  the 
debtor  by  accepting  his  proposition  in  writ- 
ing, made  in  the  same  form  to  each,  from 
which  it  appears  that  the  consideration 
for  the  promise  of  each  was  the  like  prom- 
ise made  by  the  others.     Ibid. 

And  where  persons  interested  have  a 
knowledge  of  all  the  facts,  and  take  ad- 
vice, whether  they  got  proper  ndvice  or 
not,  and  the  money  is  divided  and  the  busi- 
ness settled,  the  settlement  will  not  be  re- 
opened on  the  ground  that  some  of  the  par- 
ties hnve  by  mistake  received  a  share  or 
more  than  a  share,  and  that  the  complain* 
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ant  acquiesced  in  the  receipt  of  it  by  mis- 
take. Rogers  v.  Ingham,  L.  R.  3  CU.  Div. 
351. 

So,  where  one,  with  full  knowledge  of  all 
the  facts  constituting  his  title  to  land,  pur- 
chases it  of  another,  or  compromises  a 
controversy  in  reference  to  it,  and  acts  on 
the  presumption  that  he  has  no  title,  the 
mistake,  if  one  is  made,  is  of  law,  and  not 
of  fact,  and  not  correctable  in  equity.  Ha- 
den  V.  Ware,  15  Ala.  149;  Neale  v.  Neale, 
1  Keen,  672;  Stewart  v.  Stewart,  6  Clark 
&  F.  911. 

And  where  a  question  upon  the  construc- 
tion of  a  will,  whether  the  personal  estate 
was  wholly  or  partially  disposed  of,  was 
not  decided,  an  agi'eement  upon  the  sub- 
ject will  be  upheld,  though  the  instrument 
that  was  prepared  was  not  executed,  it  be- 
ing established  as  clear,  fair,  and  reasonable, 
not  within  the  statute  of  frauds,  concluded 
with  full  knowledge  of  the  circumstances, 
and  not  waived.  Gibbons  v.  Caunt,  4  Ves. 
Jr.  840. 

And  where  parties  to  a  pending  action 
have,  for  the  purpose  of  compromising  the 
same,  entered  mto  an  agreement  under  seal, 
embracing  mutual  releases  and  a  stipula- 
tion, which  was  carried  into  effect,  for  tlie 
entry  of  a  judgment  for  a  merely  nominal 
sum,  they  being  then  ignorant  of  a  material 
matter,  the  court  has  not  the  power,  after 
the  discovery  of  such  matter,  to  reform  the 
agreement  on  motion,  relieviirg  one  of  the 
parties  in  part  from  the  release  which  he 
had  made,  but  leaving  the  other  party  bound 
by  the  corresponding  release  on  his  part. 
Gerdtzen  y.  Cockrell,  50  Minn.  546,  52  N. 
W.  930. 

Nor  can  a  person  who  compromised  a  liti- 
gation on  the  authority  of  a  judicial  deci- 
sion recede  from  his  agreement  on  the 
ground  that  he  misapprehended  the  deci- 
sion, and  that  there  was  really  no  ques- 
tion to  be  the  subject  of  the  compromise. 
Ex  parte  Lucy,  4  De  G.  M.  &  G.  356. 

And  where  parties  submit  matters  in  is- 
sue between  them  to  arbitration,  and  an 
award  is  rendered  and  made  the  judgment 
of  the  court,  without  objection  on  the  part 
of  the  losing  party,  a  bill  will  not  lie  at  his 
instance  to  set  aside  the  judgment,  u]ion 
the  ground  that  he  could  have  prevented 
the  award  from  becoming  the  judj^iuent  of 
the  court  by  filing  exceptions,  but  was  ipr- 
norant  of  his  right  to  do  so.  Thurmond 
▼.  Qark,  47  Ga.  500. 

So,  nullity  of  the  title,  in  the  execution 
of  which  a  compromise  was  made,  can  only 
be  invoked  as  a  cause  of  rescission  when 
the  title  was  falsely  supposed  to  be  valid 
through  error  of  fact,  not  through  error  of 
law.  Dugas  y.  Donaldsonville,  33  La.  Ann. 
668. 

And  where  two  judgment  creditors  en- 
tered into  an  agreement  for  the  division 
between  them  of  a  fund  arising  out  of  a 
surety's  sale  of  property  of  a  common  debt- 
or, it  not  being  sufficient  to  satisfy  both, 
the  fact  that  one  acted  on  the  belief  that 
the  other  had  a  valid  mechanics'  lien  on  the 
property,  which  proved  not  to  be  the  case, 
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is  not  such  a  mistake  of  law  as  will  cause 
the  agreement  to  be  set  aside.  DeGive  v. 
Healey,  60  Ga.  391. 

Nor  can  payment  of  the  amount  due  on 
an  instrument  by  one  who  indorsed  it, 
which  is  made  and  accepted  in  the  mis- 
taken belief  of  both  parties  that  such  in- 
dorser  was  legally  liable,  where  the  mat- 
ter was  equally  d^en  to  the  inquiry  and 
judgment  of  both  parties,  be  recovered  back, 
whether  the  mistake  is  to  be  considered 
one  of  fact  or  of  law.  Alton  v.  First  Nat. 
Bank,  157  Mass.  341,  18  L.RA.  144,  34 
Am.  St.  Rep.  285,  32  N.  E.  228. 

And  a  verbal  agreement  between  the  at- 
torneys for  the  respective  parties  in  a 
pending  suit,  that  judgment  may  pass  for 
one  of  the  parties,  with  a  certain  amount 
of  costs,  supposed  by  them  to  be  equivalent 
to  certain  claims  relinquished  by  the  oppo- 
site party,  with  relief  from  the  litigation, 
is  in  effect  a  compromise  of  a  litigated  suit, 
and  is  final  and  conclusive  between  the 
parties,  no  fraud  being  shown,  even  though 
entered  into  under  a  mistake  of  law.  Mont- 
gomery v.  Ellis,  6  How.  Pr.  326. 

Equity,  in  a  proper  case,  however,  will 
relieve  against  an  agreement  of  compro- 
mise, made  under  a  mistake  of  law  by  the 
party  seeking  relief.  Jones  v.  Munroe,  32 
Ga.  18L 

And  while  compromises  made  under  mis- 
take of  law  are  upheld  in  equity,  if  the  par- 
ties are  not  on  equal  terms,  and  one  mis- 
leads the  other,  and  obtains  property  there- 
by against  right  and  equity,  as  well  as 
against  law,  he  will  be  compelled  to  re- 
store it.  Jordan  v.  Stevens,  51  Me.  78, 
81  Am.  Dec.  556. 

So,  a  compromise  must  be  set  aside  for 
an  obvious  mistake  of  plain  law  when  there 
there  was  no  other  motive  for  it,  and  there- 
fore nothing  reasonably  or  intrinsically 
doubtful  to  be  compromised,  and  the  rule 
is  the  same  whether  the  compromise  is  evi- 
dence of  fraud,  surprise,  or  imbecility.  Un- 
derwood v.  Brockman,  4  Dana,  309,  29  Am. 
Dec.   407. 

And  the  rule  that  courts  do  not  under- 
take to  relieve  parties  from  their  acts 
and  deeds  fairly  done  on  a  full  knowl- 
edge of  the  facts,  though  done  under  a 
mistake  of  law,  is  relaxed  in  all  cases  of 
compromises  of  doubtful,  and  perhaps  in 
all  cases  of  doubted,  rights,  and  especially 
in  all  cases  of  family  arrangement,  where 
there  is  a  total  ignorance  of  title,  found- 
ed on  the  mistake  of  a  plain  and  settled 
principle  of  law,  and  in  cases  of  imposi- 
tion, misrepresentation,  undue  innurncc, 
misplaced  confidence,  or  surprise.  Dupre 
V.  Thompson,  4  Barb.  279. 

And  that  a  party  whose  mind  wns  im- 
paired by  disease  was  assailed  from  time  to 
time  with  a  charge  that  he  had  assumed  an 
illegal  authority,  and  made  to  beUeve  that 
he  had  incurred  a  heavy  respon.sibility,  and 
was  thus  induced  to  compromise  a  fraudu- 
lent claim,  is  sufficient  ground  for  grant- 
ing him  relief  against  the  compromise  and 
claim.     Underwood  v.  Brockmnn.  suiira. 

So,  where  a  contract  was  made  for  the 
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purchase  of  land  of  administrators  of  an 
estate,  and  a  compromise  was  made  under 
a  mutual  mistake  that  a  forthcoming  bond 
had  been  executed  and  forfeited  by  a  party 
to  tlie  contract,  with  the  force  and  effect 
of  a  judgment  against  tlie  land,  the  money 
paid,  with  interest,  should  be  refunded,  and 
the  note  given  therefor  should  be  surrend- 
ered.    Nabours  v.  Cocke,'  24  Miss.  44. 

And  if  a  compromise  of  a  doubtful  right 
be  obtained  from  a  person  through  the  mis- 
representation of  another,  and  in  conse- 
quence of  the  influence  of  the  testimony 
of  the  latter,  and  the  persuasion  of  arbi- 
trators to  whom  the  matter  liad  been  re- 
ferred, it  is  not  binding  if  the  party  bene- 
fited by  the  compromise  knew  of  such  mis- 
representation, and  availed  himself  unduly 
of  its  influence.  Hoge  v.  Hoge,  1  Watts, 
163,  26  Am.  Dec.  52. 

And  the  effect  of  a  deed  made  for  the 
purpose  of  carrying  into  effect  a  family  ar- 
rangement may  be  varied,  where  it  con- 
tained a  declaration  of  right  inconsistent 
with  the  actual  rights  of  the  parties,  and 
there  was  no  evidence  that  tlie  inconsisten- 
cy was  known  to  or  contemplated  by  the 
parties  or  their  solicitors,  or  that  their  ac- 
tual rights  were  intended  to  be  altered. 
Ashhurst  v.  Mill,  7  Hare,  502. 

Nor  can  a  transaction  be  considered  as 
a  family  arrangement  where  the  doubts  ex- 
isting as  to  the  rights  alleged  to  be  com- 
promised are  not  presented  to  the  mind  of 
the  party  interested.  Harvey  v.  Cooke,  4 
Russ.  Ch.  34. 

Parol  evidence  is  admissible  to  make  out 
a  case  for  the  reformation  of  a  settlement, 
but  the  jurisdiction  in  such  cases  is  to  be 
cautiously  exercised.  Barrow  v.  Barrow, 
18  Beav.  529. 

/.  Mutuality,  as  affecting  ignorance  or 
ntistahe  of  law. 

1.  General  rules. 

If  both  parties  to  a  contract  make  an 
honest  mistake  of  law  as  to  its  effect, 
or  are  ignorant  of  a  matter  of  law  and  en- 
ter into  the  contract  for  a  particular  ob- 
ject, the  result  of  which  would  by  law  be 
different  from  what  they  mutually  intended, 
the  court  will  interfere  to  prevent  the  en- 
forcement of  the  contract,  and  relieve  the 
parties  from  the  unexpected  consequences 
of  it.  State  v.  Paup,  13  Ark.  129,  56  Ain. 
Dec.  303:  Hearst  v.  Pujol,  44  Cal.  230; 
Loudermilk  v.  Loudermilk,  98  Oa.  780,  25 
S.  E.  927;  Tavlor  v.  Holmes,  14  Fed.  498, 
affirmed  in  127  U.  S.  489,  32  L.  ed.  179, 
8  Slip.  Ct.  Rep.  1192;  Lansdowne  v.  Lans- 
dowTip.   2  Jac.  &  W.   205. 

This  is  the  rule  of  Dolvin  v.  American 
Harrow  Co. 

And  a  mistake  of  law  on  the  part  of 
both  contractinsf  parties,  owing  to  which 
the  object  of  their  contract  cannot  be  at- 
tained, is  sufficient  ground  for  setting:  aside 
such  contract.  Champlin  v.  Laytin,  18 
Wend.   407,  31   Am.   Dec.   382. 

And  an  agreement  may  be  decreed  to  be 
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delivered  up  upon  the  ground  of  surprise, 
neither  party  understanding  the  effect  of 
it.     Wilhin  V.  Willaii,  10  Ves.  Jr.  72. 

A  mutual  mistake  of  the  parties  to  a 
contract  is  sullicient  to  justify  the  reform- 
ation tliereof.  Wood  v.  Michaud,  63  Minn. 
478,  05  N.  W.  963;  Linton  v.  L'nexcelW 
Fire-works  Co.  128  N.  Y.  672,  28  N.  E.  580, 
reversing  37  N.  Y.  S.  R.  173,  13  N.  Y.  Supp. 
495;  Wheadon  v.  Olds,  20  Wend.  174;  Jones 
V.  Warren,  134  N.  C.  390,  46  S.  E.  740;  Mac- 
Veagh  V.  Burns,  2  S.  D.  83,  48  N.  W.  835. 

And  equity  has  jurisdiction  to  reform 
written  instruments  where  there  has  been 
an  actual  agreement  but  the  contract,  exe* 
cuted  through  mutual  mistake,  does  not  ex- 
press the  real  intention  of  the  parties 
Hand  v.  Cox  (Ala.)  51  So.  519;  Mulgrev- 
Boyce  Co.  v.  Freeborn  County  (Minn.)  127 
N.  W.  396. 

So,  though  one  party's  mistake  will  not 
entitle  him  to  correct  a  written  instru- 
ment, when  there  is  a  mutual  mistake,  or 
mistake  on  one  side  and  either  fraud,  un- 
due influence,  or  like  cause  on  the  other, 
giving  rise  to  the  first  party's  mistake,  tlie 
court  will  grant  relief.  Jones  v.  Warren, 
supra. 

And  in  cases  of  mutual  mistake  going  to 
the  essence  of  a  contract,  it  is  not  neces- 
sary that  there  should  be  any  element  of 
fraud  to  warrant  the  interposition  of  a 
court  of  equity.  Relief  will  be  granted 
on  the  ground  of  mutual  mistake  as  to  tiie 
existence  of  the  thing  which  constituted  tlie 
basis  of  the  contract.  King  v.  Doolittle,  1 
Head,  77. 

The  general  principle  that  where  parties 
have  contracted  in  ignorance  of  mistake  of 
a  fact  essential  in  the  inducement  to  tlie 
formation  of  a  contract,  which  mistake  in- 
juriously affects  the  rights  and  interests  of 
one  of  the  parties  under  it,  a  court  of  equity 
will  grant  relief  against  the  consequences 
of  the  mistake,  applies  not  only  to  cases 
where  there  has  been  a  studied  suppression 
or  concealment  of  material  facts  by  one  of 
the  parties  which  would  amount  to  a  fraud, 
but  also  to  many  cases  of  innocent  ignor- 
anee  and  mistake  on  both  sides.  O'Connrll 
V.  Duke,  29  Tex.  299,  94  Am.  Dec,  282; 
Farenholt  v.  Perry,  29  Tex.  316;  Tavlor  t. 
Fleet,  4  Barb.  95. 

Mutual  mistake  for  which  a  contract  niar 
be  reformed  in  equity  is  a  mistake  common 
to  all  the  parties  to  a  written  contract  or 
instrument,  and  usually  a  mistake  coiiwrii- 
ing  the  contents  or  the  legal  effect  of  the 
contract  or  instrument.  Page  v.  Hip?in*i 
150  Mass.  27,  5  L.R.A.  152,  22  N.  K.  OS. 

It  is  a  mistake  reciprocal  and  common  to 
both  parties  where  each  alike  labors  under 
tlie  same  misconception  in  respect  to  ths 
terms  of  the  written  instrument.  Botsford 
V.  ISfcLean,  45  Barb.  478. 

It  is  a  mistake  which  involves  both  par- 
ties, so  that  the  contract,  as  written,  laiU 
to  carry  out  the  intention  or  nndcrstandin!» 
of  eitlier.  Jenkins  v.  I^faiver,  29  N.  V.  ^ 
U.  880,  0  N.  Y.  Supp.  19. 

And  relief  from  a  mistake  of  Inw  with 
reference    to   a   contract    will   be  given  in 
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equity  where  it  was  a  mutual  mistake  of 
both  parties  to  the  contract,  and  was  to  be 
attributed  to  the  agent  of  the  party  now 
endeavoring  to  take  advantage  of  it.  Green 
V.  Morris  &  E.  R.  Co.  32  N.  J.  Eq.  165. 

And  the  mutual  mistake  for  which  a  deed 
may  be  reformed  relates  to  the  time  of  mak- 
ing the  agreement  for  the  conveyance,  and 
not  to  the  execution  and  delivery  of  the 
deed,  which  merely  carried  the  agreement 
into  effect.  Clegliorn  v.  Zumwalt,  83  Cal. 
155,  23   Pac.   294. 

To  be  correctable  in  equity,  however,  a 
mistake  of  law  in  an  instrument  not  in- 
duced by  fraud  or  circumvcMition  must  have 
been  mutual.  Harvey  v.  United  States,  13 
Ct.  CI.  322;  New  York  L.  Ins.  Co.  v.  Mc- 
Master,  30  C.  C.  A.  532,  57  U.  S.  App.  638, 
87  Fed.  63,  reversing  78  Fed.  33;  Durham  v. 
Fire  &  M.  Ins.  Co.  10  Sawy.  626,  22  Fed. 
468;  Parker  v.  Carter,  91  Ark.  162,  120  S. 
W.  836;  Houser  v.  Austin,  2  Idaho,  204,  10 
Pac.  37;  Sutlierland  v.  Sutherland,  69  111. 
481;  Douglas  v.  Grant,  12  111.  App.  273; 
Phenix  Ins.  Co.  v.  Rogers,  11  Ind.  App.  72, 
38  N.  E.  865;  Schoonover  v.  Douglierty,  65 
Ind.  463;  Baldwin  v.  Kerlin,  46  Ind.  426; 
Wachendorf  v.  Lancaster,  61  Iowa,  509,  14 
X.  W.  316,  16  N.  W.  533;  Williams  v.  Ham- 
ilton, 104  Iowa,  423,  65  Am.  St.  Rep.  475, 
73  N.  W.  1029;  Conaway  v.  Gore,  24  Kan. 
389;  Stockhoff  v.  Brannin,  14  Ky.  L.  Rep. 
717;  Chute  V.  Quincy,  156  Mass.  189,  30  N. 
E.  550;  Burns  v.  Caskey,  100  Mich.  94,  58 
X.  VV.  642;  Steinberg  v.  Phoenix  Ins.  Co.  49 
Mo.  App.  255;  Adkins  v.  Tomlinson,  121  Mo. 
487,  26  S.  W.  573;  Bartlett  v.  Brown,  121 
Mo.  353,  25  S.  W.  1108;  Meek  v.  Hurst,  223 
Mo.  688,  122  S.  W.  1022;  Henderson  v. 
Beasley,  137  Mo.  199,  38  S.  W.  950;  Ram- 
sey V.  Smith,  -32  N.  J.  Eq.  28;  Green  v. 
Stone,  54  N.  J.  Eq.  387,  55  Am.  St.  Rep. 
577,  34  Atl.  1099;  Lesser  v.  Demarest  (N. 
J.  Eq.)  72  Atl.  14;  Lanier  v.  Wyman,  5 
Robt.  147;  Devereux  v.  Sun  Fire  OITice,  51 
Hun,  147,  4  N.  Y.  Supp.  655;  Allison  Bros. 
Co.  v.  Allison,  144  N.  Y.  21,  38  N.  E.  956; 
Berrinj^er  v.  Schaefer,  52  How.  Pr.  69;  Mills 
V.  Kampfe,  135  App.  Div.  748,  119  N.  Y. 
Supp.  903;  Kent  v.  Manchester,  29  Barb. 
595;  Nevius  v.  Dunlap,  33  N.  Y.  676; 
Whittcmore  v.  Farrinpton,  76  N.  Y.  452; 
Brisco  V.  Pacific  Mut.  Ins.  Co.  4  Daly,  246; 
Coles  V.  Bowne,  10  Paige,  526;  Evarts  v. 
Stoger,  5  Or.  147;  Thornton  v.  Krimhol,  28 
Or.  271,  42  Pnc.  995;  Mitchell  v.  Holmnn, 
30  Or.  280,  47  Pac.  616;  Robinson  v.  Brai- 
<len,  44  W.  Va.  183,  28  S.  E.  798;  Biggs  v. 
Bailcv,  49  W.  Va.  188,  38  S.  E.  499;  Grant 
Marble  Co.  v.  Abbot,  142  Wis.  279,  124  N. 
W.  264;  De  Voin  v.  De  Voin,  76  Wis.  66, 
44  X.  W.  839;  Moehlenpah  v.  Mayhew,  138 
Wis.  561,  119  N.  W.  826;  Spare  v.  Home 
Mut.  Ins.  Co.  19  Fed.  14;  Mortimer  v. 
Shortall,  2  Dniry  k  War.  363. 

And  to  justify  a  court  of  equity  in  re- 
forming a  written  instrument  for  an  nlh'giMl 
mistake,  it  must  be  distinctly  aller]:cd  and 
conclusively  proved  that  the  mistake  was 
mutual,  or  that  it  was  the  mistake  of  one 
party  superinduced  by  the  fraud  or  some  in- 
onntfjihlo  conduct  of  the  other,  Thornton 
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v.  Krimbel;  Williams  v.  Hamilton;  and 
Chute  v.  Quincy, — supra;  Martini  v.  Chris- 
tensen,  60  Minn.  491,  62  N.  W.  1127;  Welles 
v.  Yates,  44  N.  Y.  525;  Story  v.  Conger,  36 
N.  Y.  673,  93  Am»  Dec.  646;  Bryce  v.  Loril- 
lard  F.  Ins.  Co.  55  N.  Y.  240,  14  Am.  Rep. 
249;  Paine  v.  Jones,  75  N.  Y.  593;  Moran 
V.  McLarty,  11  Hun,  08,  amrmcd  in  75  N. 
Y.  25;  Brown  v.  Brown,  79  Hun,  44,  29  N. 
Y.  Supp.  652;  Avery  v.  Equitable  Life  Assur. 
Soc.  117  N.  Y.  451,  23  N.  E.  3;  O'Donnell 
V.  Harmon,  3  Daly,  424;  McMinn  v.  Pat- 
ton,  92  N.  C.  371;  Kennerty  v.  Etiwan 
Phosphate  Co.  21  S.  C.  226,  53  Am.  Rep. 
669. 

And  the  plaintiflT  must  show  that  the  al- 
leged mistake  was  that  of  both,  or  all,  if 
more  than  two,  of  the  parties  to  the  con- 
tract. Evarts  v.  Steger,  supra;  Hertzler  v. 
Stevens,  119  Ala.  333,  24  So.  521;  Parker  v. 
Carter,  supra;  Varner  v.  Turner,  83  Ark. 
131,  102  S.  W.  1111;  McGuigan  v.  Gaines, 
71  Ark.  614,  77  S.  W.  52;  Bell  v.  Americus, 
P.  &  L.  R.  Co.  76  Ga.  754;  Schoonover  v. 
Dougherty,  supra;  Page  v.  Hlggins,  150 
Mass.  27,  5  L.R.A.  152,  22  N.  E.  63;  Burns 
V.  Caskey,  100  Mich.  94,  58  N.  W.  642;  Tes- 
son  V.  Atlantic  Mut.  Ins.  Co.  40  Mo.  33, 
93  Am.  Dec.  293;  Nevius  v.  Dunlap;  Paine 
V.  Jones;  and  Devereux  v.  Sun  Fire  Office, — 
supra;  Miaghan  v.  Hartford  F.  Ins.  Co.  12 
Hun,  321;  Berringer  v.  Schaefer,  supra; 
Moran  v.  McLarty,  11  Hun,  68;  Bryce  v. 
Lorillard  F.  Ins.  Co.  supra;  Diman  v.  Provi- 
dence, W.  &  B.  R.  Co.  5  R.  L  130;  Deseret 
Nat.  Bank  v.  Dinwoodey,  17  Utah,  43,  63 
Pac.  215;  Fishack  v.  Ball,  34  W.  Va.  644, 
12  S.  E.  856;  Bradford  v.  Romney,  30  Beav. 
431. 

So  that  by  correcting  the  writing,  as  re- 
quested, the  court  will  make  it  express  the 
contract  designed  to  be  entered  into  by  both. 
Diman  v.  Providence,  W.  &  B.  R.  Co.  supra. 

To  constitute  a  mutual  mistake  which 
will  authorize  reformation  of  an  instru- 
ment, the  minds  of  the  parties  must  have 
met  in  a  common  intent.  Potter  v.  Frank 
(Me.)  76  Atl.  489;  Douglas  v.  Grant  and 
Lanier  v.   Wyman,   supra. 

And  both  must  have  done  what  neither 
of  them  intended,  Sutherland  v.  Sutherland, 
69  111.  481;  Doup[las  v.  Grant;  Varner  v. 
Turner;  McGuigan  v.  Gaines;  and  Houser 
v.  Austin, — supra;  Dulany  v.  Rogers,  50  Md. 
524;  Devereux  v.  Sun  Fire  Ollice  and  Mia- 
ghan V.  Hartford  F.  Ins.  Co.  supra. 

The  intention  of  the  parties,  to  express 
and  carry  out  which  a  written  agreement 
between  them  will  be  reformed,  must  be 
the  intention  of  both  parties  as  to  some- 
thing upon  which  their  minds  actually  met. 
Santa  Clara  Female  Academy  v.  Delaware 
Ins.  Co.  93  Wis.  57,  60  N.  W.  1140;  Hender- 
son V.  Stokes,  42  N.  J.  Eq.  586,  8  Atl.  718. 

Where  the  minds  of  the  parties  to  a  con- 
tract never  met,  one  understanding  one 
thing  and  another  another,  the  court  will 
not  reform,  but  will  rescind,  the  contract. 
Rowley  v.  Flannelly,  30  N.  J.  Eq.  612. 

An  instrument  will  not  be  reformed  in 
equity  where  it  expresses  exactly  what  was 
intended  by  one  party,  but  contains  impor- 
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tant  insertions  that  the  other  party,  the  one 
who  executed  it,  did  not  know  were  in  it, 
of  which  want  of  knowledge  the  first  party- 
had  no  information  or  suspicion  or  any 
agency  in  producing.  Kennerty  v.  Etiwan 
Phosphate  Co.  supra;  Eames  Vacuum  Brake 
Co.  V.  Prosser,  88  Hun,  343,  34  N.  Y.  Supp. 
398. 

And  the  fact  that  a  different  agreement 
was  intended  by  both  parties  must  be  es- 
tablished by  evidence  uncontrovertible, 
clear,  and  convincing.  Allison  Bros.  Co.  v. 
Allison  and  Hcrtzler  v.  Stevens,  supra; 
Denny  v.  Barber,  72  Ark.  64«,  81  S.  W. 
1055;  Ezell  V.  Humphrey,  90  Ark.  24,  117 
S.  W.  758;  Tesson  v.  Atlantic  Mut.  Ins.  Co. 
supra;  Henderson  v.  Beasley,  ]37  Mo.  109, 
38  S.  W.  950;  Slobodisky  v.  Plionix  Ins.  Co. 
62  Neb.  395,  72  N.  W.  483;  Henderson  v. 
Stokes,  42  N.  J.  Eq.  686,  8  Atl.  718;  Les- 
ser V.  Demarest  (N.  J.  Eq.)  72  Atl.  14; 
Bradford  v.  Romney,  supra. 

A  contract  cannot  be  reformed  without 
conclusive  evidence  of  an  intention  on  the 
part  of  both  parties  at  the  time  of  its  exe- 
cution to  enter  into  some  other  contract. 
Fowler  v.  Fowler,  4  De  G.  &  J.  260. 

Tlie  mistake  should  be  made  to  appear 
beyond  reasonable  controversy.  Parker  v. 
Carter,  91  Ark.  162,  120  S.  \V.  836;  Mc- 
Knight  V.  Witherington  (Ark.)  127  S.  W. 
727 ;  Turner  v.  Todd,  85  Ark.  62,  107  S.  VV. 
181. 

And  it  must  be  established  to  the  satis- 
faction of  the  court.  Kent  v.  Manchester, 
29  Barb.  595. 

So,  a  mistake  of  one  party  is  not  groimd 
for  reforming  a  contract.  Harvey  v.  United 
States,  33  Ct.  CI.  322;  Ruffncr  v.  McCon- 
nel,  17  111.  212,  03  Am.  Dec.  362;  Suther- 
land V.  Sutherland,  supra;  Douglas  v. 
Grant,  12  111.  App.  273;  Baldwin  v.  Kerlin, 
46  Ind.  426;  Stockhoflf  v.  Brannin,  14  Ky. 
L.  Rep.  717;  Dulany  v.  Rogers,  supra;  Ben- 
son V.  Markoe,  37  Minn.  30,  5  Am.  St.  Rep. 
816,  33  N.  W.  38;  Bancharel  v.  Patterson, 
64  Minn.  454,  07  N.  W.  356;  Benn  v.  Prit- 
chett,  163  Mo.  660,  63  S.  W.  1103;  Stein- 
berg V.  Phoenix  Ins.  Co.  49  Mo.  App.  255; 
Ranney  v.  McMullen,  6  Abb.  N.  C.  246;  Mo- 
ran  V.  McLarty,  11  Hun,  68;  White  v. 
Richmond  &  D.  R.  Co.  110  N.  C.  456,  16  S. 
E.  197;  Jones  v.  Warren,  134  N.  C.  390,  46 
S.  E.  740;  Archer  v.  California  Lumber  Co. 
24  Or.  341,  33  Pac.  526;  MocVengh  v. 
Burns,  2  S.  D.  83,  48  Pac.  835;  Fallon  v. 
Robins,  16  Ir.  Ch.  Rep.  422;  Mortimer  v. 
Shortall,  2  Drury  &  War.  363;  Stewart  v. 
Kennedy,   L.  R.   15   App.   Cas.   108. 

Unless  the  other  party  induced  him  to  act 
under  such  mistake.  Benn  v.  Pritcliett,  163 
Mo.  560,  63  S.  W.  1103. 

And  where  two  parties  entered  into  a  con- 
tract, and  error  is  claimed  by  one  party  to 
exist  on  an  important  point,  whicli  is 
claimed  to  be  correct  by  the  other  party,  it 
cannot  be  amended  as  against  the  party  cor- 
rectly understanding  it;  he  acting  in  good 
faith  and  supposing  that  the  other  under- 
stood the  contract  as  he  did.  Welles  v. 
Yates,  44  N.  Y.  525. 

Courts  will  not  make  contracts  for  par- 
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ties  under  the  guise  of  reforming  a  unilat- 
eral undertaking.  Louisville  &  N.  R.  Co.  v. 
Cox,  133  Ga.  763,  66  S.  E.  10S8;  Stewart 
v.  Dunn,  77  App.  Div.  631,  79  N.  Y.  Supp. 
123;  Borden  v.  Richmond  &  D.  R.  Co.  113 
N.  C.  670,  37  Am.  St.  Rep.  632,  18  S.  E. 
392. 

And  a  party  to  a  contract  cannot  avoid 
it  on  the  ground  that  he  made  a  mistake, 
where  there  had  been  no  misrepresentatioo, 
and  there  is  no  ambiguity  in  the  terms  of 
the  contract,  and  the  other  contractor'  has 
no  notice  of  suc)i  mistake  and  acts  in  per- 
fect good  faith.  Borden  v.  Richmond  t  D. 
R.  Co.  supra. 

A  court  of  equity  may  not  reform  a  writ- 
ten agreement  on  the  ground  of  mistake,  so 
as  to  impose  on  one  of  the  parties  obliga- 
tions which  he  did  not  intend  to  assume. 
New  York  L.  Ins.  Co.  v.  McMaster,  30  C. 
C.  A.  532,  67  U.  S.  App.  638,  87  Fed.  63, 
reversing  78  F$d.  33. 

Though  a  mistake  on  one  side  only  mar 
be  ground  for  rescinding  an  agreement 
Sutherland  v.  Sutherland,  69  111.  481;  Doug- 
las v.  Grant,  supra;  Dulany  y.  Rogers,  50 
Md.  624;  Bancharel  v.  Patterson,  supra. 

But  equity  cannot  give  affirmative  relief 
by  way  of  reformation  for  a  mistake  of  one 
of  the  parties  to  a  contract,  not  induced  by 
fraud  or  mistake  of  the  other.  Bigelow  v. 
Wilson,  99  Iowa,  466,  08  N.  W.  798;  Greene 
v.  Smith,  160  N.  Y.  633,  55  N.  E.  210; 
White  v.  Richmond  &  D.  R.  Co.  110  N.  C. 
456,  15  S.  E.   197. 

To  justify  the  reformation  or  cancclition 
of  a  document  because  one  of  the  parties 
was  mistaken  as  to  its  legal  effect,  it  must 
appear  that  some  relation  of  trust  or  con- 
fidence existed  between  the  parties,  or  that 
there  was  fraud  or  misrepresentation,  or 
that  the  means  of  knowledge  as  to  the  terms 
and  conditions  of  the  contract  were  not 
equally  open  and  accessible  to  both  partii*^ 
Archer  v.  California  Lumber  Co.  24  Or.  341, 
33   Pac.   526. 

And  the  mistake  of  the  scrivener  who 
drew  a;  deed  will  not  constitute  a  mutual 
mistake  as  a  ground  for  the  reformation 
of  the  deed,  unless  he  acted  for  both  parties. 
Benn  v.  Pritchett,  supra. 

And  where  a  party  accepts  a  mortgage  be- 
lieving that  all  the  land  agreed  to  be  con- 
veyed by  the  mortgage  is  included  in  the 
description,  the  mortgagor  is  estoppel  to 
aasert  that  he  intentionally  brought  ab^mt 
or  silently  acquiesced  in  the  discrepancy  be- 
tween the  instrument  and  the  agreement,  s(* 
that  the  mistake  was  not  mutual.  Keister 
V.  Myers,  115  Ind.  312,  17  N.  E.  161. 

So,  where  it  appears  that  the  contract  as 
executed,  is  just  the  contract  one  of  the  par- 
ties intended  to  make  and  the  one  he  nnd«T- 
stood  the  other  intended  to  make,  the  court 
has  no  power  to  reform  it.  Paine  v.  Jones, 
75  N.  Y.  693. 

And  a  party  seeking  to  reform  or  rescind 
a  contract  for  mistake  has  the  burden  of 
proving  by  clear  and  satisfactory  evidence 
that  the  other  party  knew  of  his  mistake^ 
and,  in  the  absence  of  such  proof,  there  can 
be  no    reformation    or    rescission.     Grant 
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Marble  Co.  v.  Abbot,  142  Wis.  279,  124  N. 
W.  264. 

Nor  will  equity  reform  a  written  contract 
by  inserting  a  condition  therein,  except 
upon  proof  that  the  parties  intended  at  the 
time  of  executing  the  contract  to  insert  it, 
and  that  it  was  omitted  by  fraud,  accident, 
or  mistake.  Bell  v.  Americus,  P.  &  L.  R. 
Co.  76  Ga.  754. 

And  it  must  be  shown  what  the  agree- 
ment of  the  parties  was  and  wherein  the 
writing  fails  to  embody  it.  Durham  v. 
Fire  &  M.  Ins.  Co.  10  Sawy.  526,  22  Fed. 
4G8. 

And  a  written  instrument  will  not  be  re- 
formed in  equity  unless  it  be  shown  that 
the  parties  to  it  had  agreed  on  a  certain 
contract,  and  the  writing,  by  mistake  in 
drawing,  does  not  express  such  contract. 
Wilson  V.  Watkins,  48  S.  C.  341,  26  S.  E. 
663. 

To  justify  the  reformation  of  an  instru- 
ment there  must  be  a  mutual  mistake,  or  its 
equivalent,  in  law,  accompanied  with  an  en- 
forceable contract  of  the  tenor  sought  to 
be  established.  Moehlenpah  v.  May  hew,  138 
Wis.  561,  119  N.  W.  826. 

And  where  a  contract  is  contained  in  sev- 
eral papers,  and  one  party  is  not  even  aware 
of  the  existence  of  a  clause  in  which  an 
alleged  omission  occurs,  and  the  other  party 
is  aware  of  the  existence  of  the  clause  and 
of  an  unfilled  blank  therein,  and  leaves  it 
in  that  condition,  apparently  by  design,  it 
cannot  be  considered  that  either  party  or 
that  both  parties  intended  that  the  omitted 
word  should  be  supplied  before  the  execu- 
tion of  the  contract,  but  through  mistake 
neglected  to  have  it  done.  Clark  v.  Higgins, 
132  Mass.  586. 

The  rule  that,  to  reform  an  agreement  be- 
tween parties,  it  is  essential  that  mutual 
mistake  or  fraud  on  the  part  of  one  of  the 
parties  be  shown,  however,  is  not  necessar- 
ily applicable  to  a  case  where  the  mistake 
occurs  merely  in  the  reduction  of  the  agree- 
ment to  writing.  Brown  v.  Brown,  79  II un, 
44,  29  N.  Y.  Supp.  652 ;  Rider  v.  Powell,  28 
N.  Y.  310. 

And  it  is  only  where  an  action  is  to 
reform  the  agreement  itself  that  it  is  neces- 
i^ry  to  allege  in  the  pleading  and  proof  on 
the  trial  that  the  mistake  was  mutual. 
Born  V.  Schrenkeisen,  110  N.  Y.  55,  17  N. 
E.  339. 

Nor  does  the  rule  that  a  court  of  equity 
will  not  interfere  to  rectify  an  instrument 
unless  it  is  proved  that  tlie  mistake  was 
common  to  both  parties,  apply  to  the  case 
of  a  contract  which  has  been  executed  be- 
tween parties  in  the  relation  of  vendor  and 
purchaser,  whom  it  is  in  the  power  of  the 
court  to  replace  in  their  orij^innl  position. 
Harris  v.  Pepperell,  L.  R.  5  Eq.  1;  Benson 
v.  Markoe,  37  Minn.  30,  5  Am.  St.  Rep.  816, 
33  N.  W.  38. 

In  Harris  v.  Pepperell,  supra,  Bradford 
V.  Romney,  30  Beav.  431,  supra,  was  distin- 
guished upon  the  ground  that  in  that  caso 
there  had  been  a  settlement  on  marriage, 
and  the  marriage  had  taken  place  and  chil- 
dren had  been  born,  and  that  it  was  im- ' 
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possible  to  undo  the  marriage  and  remit  the 
parties  to  the  same  position  they  were  in 
before. 

2,  Application  in  particular  cases. 

Where  a  contract  is  entered  into  in  good 
faith,  by  whicli  it  is  mutually  understood 
and  intended,  for  an  adequate  consideration, 
that  one  party  shall  part  with  and  the  oth- 
er acquire  a  valid  title  to  property,  and  it 
turns  out  that  at  tlie  time  of  the  contract, 
by  the  operation  of  some  settled  principle 
of  law  of  which  they  were  alike  ignorant, 
the  supposed  title  is  wholly  valueless,  or 
does  not  in  legal  contemplation  exist,  the 
mistake  is  not  a  mere  mistake  of  law,  it 
involves  in  some  measure  a  mistake  of  fact 
as  well  as  of  law,  and  a  court  of  equity  will 
replace  the  parties  in  statu  quo.  King  v. 
Doolittle,  1  Head,  77. 

But  where  a  party,  previous  to  executing 
a  written  agreement,  lias  full  opportunity 
to  examine  it  so  as  to  know  its  contents, 
yet  voluntarily  signs  without  making  such 
examination,  he  cannot  claim  a  reformation 
of  the  agreement  simply  upon  evidence  that 
it  contains  obligations  of  which  he  was  not 
cognizant  and  to  which  he  did  not  intend  to 
agree;  there  must  be  clear  evidence  of  a 
mutual  mistake  or  of  fraud  to  authorize  a 
reformation.  Moran  v.  Mcl^arty,  75  N.  Y. 
25. 

So,  a  mistake  in  a  conveyance  as  to  the 
subject-matter  conveyed,  superinduced  by 
ignorance  of  the  true  description  of  tlie  land 
which  the  grantor  intended  to  sell,  and  the 
grantee  intended  to  buy,  when  participated 
in  by  both  parties,  is  a  mutual  mistake  of 
fact,  which  equity  will  correct.  American 
Asso.  V.  Williams,  93  C.  C.  A.  1,  166  Fed. 
17. 

And  allegations  of  a  bill  in  equity  to  re- 
form a  written  contract  on  the  ground  of 
mistake,  that  the  terms  of  the  contract  were 
agreed  upon,  that  they  were  to  be  put  in 
writing  by  the  plaintiff,  and  that  both 
plaintiff  and  defendant  executed  the  writ- 
ing under  the  mistaken  impression  that  it 
did  conform  to  the  prior  verbal  agreement, 
show  a  mutual  mistake,  and  are  not  sub- 
ject to  the  objection  that  the  bill  states 
merely  a  case  of  unilateral  mistake  in  mak- 
ing a  proposition.  Providence  Steam  En- 
gine Co.  V.  Hatiiaway  Mfg.  Co.  79  Fed.  512. 

And  where  a  person  purchases  anotiier's 
interest  in  a  partnership  business,  agree- 
ing to  pay  the  debts  of  tlie  firm,  and  pays 
them  on  the  basis  of  an  inventory,  made  by 
himself,  of  the  firm's  assets  and  liabilities, 
in  which  there  was  a  mistake,  by  reason  of 
which  he  paid  $500  too  much,  the  mistake, 
though  not  mutual,  was  a  good  consider- 
ation for  a  promise  upon  the  part  of  the 
otlier  party  to  the  contract  to  repay  the  ex- 
cess, and  the  written  agreement  was  no  im- 
pediment to  showing  such  moral  consider- 
ation bv  parol  evidence.  De  Voin  v.  De 
Voin,  76  Wis.  06,  44  N.  W.  839. 

So,  whore  a  mistake  in  a  deed  was  a 
mixed  mistake  of  law  and  fact,  brought 
about  by  the  ignorance  of  the  person  who 
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drew  the  deed,  who  in  doing  so  was  acting 
for  both  parties,  the  mistake  is  mutual,  and 
a  court  of  equity  will  correct  tiie  deed  to 
conform  to  the  intentions  of  the  parties. 
Williamson  v.  Brown,  195  Mo.  313,  93  S. 
W.  791;  Warrick  v.  Smith,  137  111.  604,  27 
N.  E.  709. 

And  where  a  person  purchased  land  from 
the  agent  of  two  executors  of  an  estate 
which  owned  the  land,  whose  power  of  at- 
torney recited  that  they  had  a  right  to 
sell  the  land,  when  in  fact  there  were  three 
executors  and  this  land  was  not  mentioned 
in  the  will,  if  the  title  thus  acquired  was 
not  a  good  legal  title  it  was  a  mistake  of 
law  on  the  part  of  the  purchaser  and  on 
the  part  of  the  parties  from  whom  he  pur- 
chased, no  actual  fraud  api)earing  upon  the 
part  of  either,  and  the  title  will  be  held  to 
be  good.  Ware  v.  Barlow,  81  Ga.  1,  6  S. 
E.  465. 

So,  a  person  paying  part  of  the  purchase 
money  of  land  is  not  precluded  from  re- 
covering it,  where  there  was  a  misunder- 
standing between  the  parties  as  to  the  kind 
of  title  to  be  conveyed,  and  the  money  was 
paid  under  a  mistaken  belief  by  one  party 
that  the  other  understood  the  contract  as  he 
did.  Porter  v.  Citizens*  Bank,  73  Mo.  App. 
513. 

And  where  a  right  of  way  through  a  lane 
became  extinguished  by  the  purchase  of  the 
servient  estate  by  the  owner  of  the  domi- 
nant one,  and  the  purchaser  afterwards  sold 
the  dominant  estate^  conveying  it  by  war- 
ranty deed  with  its  privileges  and  appur- 
tenances, but  did  not  in  express  terms 
grant  the  right  of  way,  and  both  parties 
were  ignorant  of  the  legal  principle  under 
which  the  right  of  way  had  become  extin- 
guished, and  both  supposed  that  it  still  ex- 
isted, and  the  consideration  paid  by  the 
grantee  covered  a  right  of  way  and  would 
not  have  been  paid  for  the  land  alone,  a 
court  of  equity  will  correct  the  mistake  in 
the  deed  so  that  it  will  cover  the  right  of 
way.     Blakeman  v.  Blakemaii,  39  Conn.  320. 

So,  a  mistake  by  one  party  to  a  deed  at 
the  date  of  the  conveyance,  which  is  known 
or  suspected  by  the  other  party,  without 
reference  to  prior  mutual  mistake  in  the 
agreement,  is  ground  for  a  reformation  of 
the  deed  if  no  rights  of  third  parties  are 
involved.  Cleghorn  v.  Zumwalt,  83  Cal. 
155,  23  Pac.  294. 

And  where  the  evidence  shows  clearly 
that  none  of  the  parties  to  a  deed  under- 
stood that  a  railroad  right  of  way  was  in- 
cluded in  it,  but  it  was  so  included  by  mis- 
take of  law  or  fact  of  all  the  parties,  the 
deed  will  be  reformed  to  express  the  real 
contract.  Pierce  v.  Houghton,  122  Iowa, 
477,  98  N.  W.  306. 

And  where  a  deed  contained  covenants  of 
seisin  of  the  premises,  and  that  they  were 
free  from  encumbrances,  and  that  the  grant- 
or had  lawful  authority  to  sell,  and  war- 
ranting to  defend  against  any  lawful  claims 
of  any  persons  whomsoever  claiming 
through  or  under  them,  the  concluding 
words  "claiming  through  or  under  us,"  be- 
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ing  written  while  the  others  were  printed, 
might  be  reformed  so  as  to  make  the  writ- 
ten qualification  apply  to  all  the  preceding 
covenants,  the  circumstances  of  the  case 
and  the  situation  of  the  parties  indicating 
that  such  was  the  intention.  Crum  v.  Loud, 
23  Iowa,  219. 

So,  where  a  deed  was  made  of  a  lot  vitL 
a  dwelling  house,  under  the  supposition  oc 
the  part  of  both  parties  that  it  secured  tb« 
purchaser  the  right  to  the  use  of  a  sewer, 
and  the  deed  did  not  convey  such  right,  tbe 
purchaser's  acceptance  of  the  deed  was  m<tde 
under  a  mistake  as  to  its  effect,  and  uil 
not  conclude  him.  Butterfleld  v.  McNa- 
mara,  54  Conn.  94,  6  Atl.  188. 

And  where,  under  a  mistake  of  law,  a 
conveyance  by  a  guardian  was  made  to  in- 
clude an  interest  of  his  wards  of  which  he 
and  the  grantee  were  alike  ignorant,  equity 
will  relieve  the  wards  of  the  consequences  of 
his  mistake.  Baker  v.  Massey,  50  fowa, 
399. 

And  where  a  guardian  invested  funds  of 
her  two  wards  in  laud,  taking  the  deed  in 
her  own  name,  and  on  settlement  the  wards 
took  a  deed  for  equal  portions  of  the  land 
from  the  guardian  and  gave  her  a  release, 
and  more  was  due  to  one  ward  than  to  tiie 
other,  the  guardian  is  not  interested,  and 
a  mutual  mistake  on  her  part  need  not  U; 
shown  in  order  to  have  the  deed  correcte«l 
so  as  to  give  each  ward  her  proper  propor- 
tion of  the  land.  Scott  v.  Queen,  94  N.  1 . 
402. 

And  where,  at  the  time  a  deed  was  made, 
both  parties  supposed  that  the  interest  o: 
the  grantor  in  the  land  was  a  contingent 
remainder  in  one  fourth,  and  both  parties 
understood  that  a  grandmother  had  made 
her  election  to  take  a  child's  part,  wherea* 
the  fact  that  her  declaration  to  that  effect 
had  not  been  filed  in  her  lifetime  was  not 
known  to  them,  and  for  that  reason  the 
grantor's  interest  was'  an  undivided  half,  tlie 
minds  of  the  parties  never  met  on  the  sale 
of  a  half  interest,  and  hence  equity  will 
set  aside  a  deed  thus  made  in  pursuance  of 
a  mutual  mistake.  Castleman  v.  Castlenian, 
184  Mo.  432,  83  S.  W.  758. 

So,  where  a  parcel  of  land  offered  f«r 
sale  was  fenced,  and  both  parties  were  uf>on 
the  ground  and  saw  the  inclosed  land,  which 
was  described  to  the  purchaser  as  two  lot*, 
it  having  been  so  described  in  the  mort 
gages  which  the  vendor  had  purchased,  who 
had  afterwards  taken  a  deed  contaiuinj;  a 
like  description,  when  in  fact  one  half  of 
one  of  the  lots  was  owned  and  occupied  b> 
an  adjoining  proprietor,  the  mistake  wa** 
a  mutual  one,  which  could  be  corrected  in 
equity.  Con  11  n  v.  Masecur,  80  Mich.  130. 
45  K  W.  07. 

And  where  one  purchases  and  pays  full 
consideration  for  land  held  by  bis  vendor 
by  title  bond,  and  it  is  agreed  that  the  lat- 
ter shall  cause  a  conveyance  to  be  made  to 
the  purchaser,  but  without  his  knowledge 
and  consent  the  vendor  causes  the  convey- 
ance to  be  made  to  the  purchaser's  son.  a 
reformation  of  the  deed  cannot  be  defeated 


1906. 


DOLVIN  V.  AMERICAN  HARROW  CO. 


849 


on  the  ground  that  the  mistake  is  not  mu- 
tual. RoBzell  y.  Roszell,  109  Ind.  354,  10 
N.  E.  114. 

So,  a  mutual  mistake  is  sufTiciently  shown 
by  a  complaint  in  an  action  for  the  reform- 
ation of  a  mortgage  alleging  that  the  mort- 
gagors agreed  to  convey  the  whole  of  a  cer- 
tain tract  of  land  as  security  for  the  debt, 
and  that  both  parties  intended  that  the 
entire  tract  should  be  included  in  the  mort- 
gage, but  that  by  mistake  of  the  scrivener 
the  description  written  in  the  mortgage  cov- 
ered only  a  part  of  the  tract.  Keister  v. 
Myers,  315  Ind.  312,  17  N.  E.  IGl. 

And  a  mortgage  executed  under  the  be- 
lief by  both  mortgagor  and  mortgagee  that 
a  certain  building  which  was  regarded  as 
the  principal  security  was  upon  the  mort- 
gaged property,  but  which  by  mistake  had 
been  built  upon  adjoining  lots  not  owned  by 
the  mortgagor,  will  be  corrected  so  as  to 
coTer  the  lots  upon  which  such  building  was 
placed,  as  against  a  grantee  through  con- 
veyances of  the  property  who  shared  the 
common  mistake,  and  who,  to  protect  him- 
self and  with  full  knowledge  of  the  original 
mistake,  bought  the  lots  upon  which  the 
building  stood  at  their  ground  value.  Way 
V.  Roth,  169  111.  162,  42  N.  E.  321. 

So,  where  a  person  agreed  to  pay  a  speci- 
fied sum  for  pro])erty,  .assuming  a  mort- 
gage and  paying  taxes  as  a  part  of  the 
price,  and  the  mortgage  and  the  taxes  due 
just  made  up  the  sum  agreed  upon,  and 
there  was  a  year's  interest  unpaid  on  the 
mortgage,  which  made  the  aggregate  more 
than  the  amount  agreed  upon,  there  having 
been  no  fraud  on  the  part  of  the  seller,  the 
mistake  as  to  the  amount  to  be  paid  is  a 
mutual  one,  entitling  the  purchaser  to  re- 
cover the  overpayment  in  an  action  to  re- 
form the  contract.  Ragsdalc  v.  Turner,  141 
Iowa,  604,  120  N.  W.  109. 

And  where,  in  an  action  'by  a  grantee  of 
one  parcel  of  land  covered  by  a  mortgage, 
to  have  it  reformed  by  correcting  the  de- 
scription of  a  second  parcel,  which  was 
claimed  was  intended  to  be  covered  by  it, 
the  mortgagee  denied  the  allegations  of  the 
petition  on  the  ground  of  not  having  any 
information  on  the  subject  sufficient  to  au- 
thorize a  belief,  the  answer  is  not  conclu- 
sive against  the  plaintiff  to  take  the  case 
out  of  the  list  of  cases  of  mutual  mistake. 
Manatt  v.  Starr,  72  Iowa,  077,  34  N.  W. 
784. 

So,  where  both  the  maker  and  payee  of  a 
promissory  note  intended  that  it  should 
bear  no  interest,  and  ignorantly  supposed 
that  this  would  result  from  an  omission  to 
insert  in  the  note  any  reference  to  the  sub- 
ject of  interest,  equity  will,  at  the  instance 
of  the  maker  when  sued  upon  the  note  by 
a  third  person,  to  whom  the  payee  had  in- 
dorsed it,  correct  such  mistake  when  it  ap- 
pears that  the  holder  took  the  note  as  a 
donation,  paying  nothing  for  it,  and  that 
At  the  time  of  taking  it  he  had  full  knowl- 
edge of  the  fact  that  the  original  parties 
to  it  intended  that  it  should  not  bear  in- 
terest. Loudermilk  v.  Loudermilk,  98  Ga. 
780,  25  S.  E.  927. 
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And  where  a  negotiable  note  was  trans- 
ferred and  the  parties  agreed  that  the  note 
should  be  taken  without  recourse  to  the 
party  transferring  it,  and  they  mistakenly 
supposed  that  the  form  of  assignment  of 
the  note  adopted  by  them  would  have  that 
effect,  being  ignorant  of  the  provisions  of 
the  law  of  commercial  paper,  which  makes 
the  indorser  liable  in  case  of  default  of  the 
maker  of  the  note,  equity  will  reform  the 
contract  of  indorsement  so  as  to  make  it 
conform  to  their  intention.  Stafford  v.  Fet- 
ters, 56  Iowa,  484,  8  N.  W,  322. 

In  the  above  case  Glenn  v.  St  a  tier,  42 
Iowa,  107,  and  Moorman  v.  Collier,  32  Iowa, 
138,  supra,  IV,  b.  3  (b),  (2),  were  distin- 
guished on  the  ground  that  in  those  cases 
the  mistake  was  not  in  expressing  the  con- 
tract, but  as  to  its  legal  efl'ect. 

So,  where  it  was  intended  to  assign  an 
insurance  policy  to  a  particular  person,  and 
by  mistake  of  an  agent  a  nonexistent  per- 
son was  named  as  assignee,  and  a  renewal 
policy  carried  the  same  error,  the  company 
having  no  acquaintance  either  with  the 
party  to  whom  the  policy  was  to  be  as- 
signed or  the  nonexistent  person  named,  the 
assignment  contains  a  mutual  mistake 
rightfully  to  be  reformed  in  equity.  Thom- 
ason  V.  Capital  Ins.  Co.  92  Iowa,  72,  61 
N.  W.  843. 

And  a  mutual  mistake  between  the  par- 
ties to  an  official  bond  as  to  the  time  when 
it  shall  take  effect  and  be  in  force  may  be 
corrected  in  equity.  Lewiston  v.  Gagne,  89 
Me.  395,  56  Am.  St.  Rep.  432,  36  Atl.  629. 

On  an  issue  as  to  reformation  of  a  writ- 
ten instrument,  however,  an  honest  differ- 
ence of  understanding  as  to  what  the  con- 
tract was,  is  fatal  to  relief.  Hertzler  v. 
Stevens,  119  Ala.  333,  24  So.  521 ;  Loftus  v. 
Fischer,  106  Cal.  616,  39  Pac.  1004. 

And  where  a  party  to  a  contract  prayp 
for  reformation  of  it  on  the  ground  of  mis- 
take, and  the  testimony  given  by  each  party 
is  flatly  contradicted  by  the  other,  the  com- 
plainant must  fail  unless  the  other  evidence 
supports  his  claim.  Goerke  Co.  v.  Diskon 
(N.  J.  Eq.)   75  Atl.  780. 

And  where  each  party  to  a  deed  misun- 
derstood the  understanding  of  the  other  in 
regard  to  land  which  w^as  agreed  to  be  con- 
veyed, this  is  a  common  mistake  as  to  the 
subject-matter  of  the  contract,  and  it  is  not 
a  mutual  mistake  in  inserting  in  the  deed 
the  description  of  the  land.  Page  v.  Hig- 
gins,  150  Mass.  27,  5  L.R.A.  152,  22  N.  E. 
63. 

So,  where  a  person  convej's  a  part  of  a 
piece  of  land  to  another,  and  afterwards, 
having  retained  possession  of  that  with  his 
other  land,  conveyed  the  whole  to  another 
person  without  making  any  reservation,  his 
application  to  have  the  deed  reformed  by  in- 
serting therein  an  exception  of  the  lot  first 
sold  will  be  denied,  in  the  absence  of  proof 
that  the  mistake  was  mutual.  Morris  v. 
Penrose,  38  N.  J.  Eq.  629. 

And  where  land  is  devised  to  several  per- 
sons in  fee  in  undivided  shares,  a  subse- 
quent conveyance  by  the  devisor  to  one  of 
the  devisees  of  a  part  of  the  same  laud  will 
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not  revoke  or  be  deemed  a  satisfaction  of 
the  devise  to  the  grantee,  but  he  is  entitled 
to  the  land  conveyed  by  deed  and  to  a  share 
of  the  land  remaining  under  tlie  will,  and 
this  altliough  it  appears  that  there  was  a 
mutual  mistake  as  to  the  effect  of  the  deed, 
both  parties  supposing  that  the  land  con- 
veyed would  be  in  lieu  of  the  share  of  the 
grantee  by  the  will.  Arthur  v.  Arthur,  10 
Barb.  9. 

So,  a  complaint  to  reform  a  deed  of  con- 
veyance of  land  on  the  ground  of  a  mistake 
in  the  omission  therefrom  of  words  of  in- 
heritance, whereby  an  estate  for  life  was 
created,  when  it  was  the  intention  of  the 
parties  to  create  an  estate  in  fee  simple,  is 
bad  on  demurrer  if  it  contains  no  averment 
to  the  effect  that,  at  the  time  of  the  exe- 
cution of  the  deed,  the  grantor  and  grantee 
were  both  ignorant  of  its  precise  contents, 
or  of  the  omission  therefrom  of  the  alleged 
words  of  inheritance.  Nicholson  v.  Caress, 
69  Ind.  39. 

And  where  owners  of  land  deeded  it,  re- 
serving the  coal  and  minerals  therein,  but 
never  procured  them,  and  afterwards  the 
then  owners  of  the  land  demised  the  coal 
under  it  to  certain  persons,  and  still  later 
the  then  owner  of  the  land  demised  the  coal 
under  another  part  to  anotlier  person,  and 
after  this  the  successors  of  the  original  own- 
er became  aware  of  the  reservation  in  tiie 
first  deed  and  brought  action  to  establish 
their  right  to  the  minerals, — it  was  held 
that  the  last  lease  could  not  be  rectified,  as 
there  was  no  common  mistake;  and  that  it 
could  not  be  set  aside,  as  tiie  lessee  was  not 
prepared  to  give  up  possession  of  the  prop- 
erty comprised  in  it.  Sutherland  v.  Heatii- 
cote  [1892]  1  Ch.  475,  17  Eiig.  Rul.  Cas. 
786. 

So,  where,  without  any  previous  agree- 
ment, a  creditor  prepared  a  mortgage  in- 
cluding part  only  of  the  debtor's  lands,  and 
the  debtor  executed  it,  reformation  thereof 
on  the  ground  of  mutual  mistake,  to  include 
the  remainder  of  the  land,  cannot  be  had 
though  they  intended  that  it  should  include 
all  tlie  land  and 'believed  that  it  did,  neither 
of  them  having  knowledge  of  the  intent  or 
belief  of  the  other.  Citizens'  Nat.  Bank  v. 
Judy,  146  Ind.  322,  43  N.  E.  259. 

And  a  mortgagee  who  has  received  in 
good  faith  a  mortgage  executed  by  his  debt- 
or and  his  wife,  of  property  the  record  title 
to  which  was  in  the  husband,  is  not  liable 
to  have  his  mortgage  invalidated  as  to  a 
portion  of  the  premises,  on  a  claim  by  tlie 
wife  of  the  mortgagor  that  she  held  such 
portion  by  an  unrecorded  deed  from  her 
husband,  and  that  the  same  was  included  in 
the  mortgage  by  a  mistake  of  her  husband, 
for  which  mistake  it  is  not  claimed  the 
mortgagee  was  in  any  way  responsible. 
Shepard  v.  Shepard,  36  Mich.  173. 

So,  a  court  of  equity  will  not  reform  a 
warranty  deed  to  conform  to  tlie  alleged 
intention  of  the  parties,  that  it  was  to  be 
a  mortgage,  on  the  ground  that  there  was 
a  mistake,  in  the  absence  of  fraud,  unless 
it  clearly  appears  that  the  mistake  was  a 
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mutual  one.    Forester  ▼.  Van  Auken,  12  N. 

D.  175,  96  N.  W.  301. 

In  order  to  establish  that  a  deed,  abso- 
lute oil  its  face,  is  in  fact  only  a  mort- 
gage, it  must  be  shown  either  by  direct  evi- 
dence, or  by  the  circumstances  of  the  esse, 
that  it  was  the  intention  and  understanding 
of  the  grantor  and  the  grantee  that  it 
should  so  operate;  it  is  not  enough  that 
one  -of  the  parties  so  considered  it;  boiii 
must  concur,  otherwise  the  deed  will  be 
treated  according  to  its  import,  unless  taint- 
ed by  fraud,  or  the  result  of  accident  or 
mutual  mistake.  Reeder  v.  Gorsuch,  53 
Kan.  653,  40  Pac.  897. 

So,  if  a  party  could  have  learned  tbat 
his  contract  with  another  was  to  wainscot 
six  stories  of  a  building  instead  of  firt^ 
stories,  and,  without  attempting  to  do  sf^. 
through  mistake,  he  estimated  the  cost  ci 
doing  the  work  upon  the  basis  of  tUe 
stories,  there  is  not  a  mutual  mistake,  au- 
thorizing reformation.  Grant  Marble  lo. 
V.  Abbott,  142  Wis.  279,  124  N.  W.  264. 

And  where  a  party  made  a  contract  wii!i 
another  to  separate  ore  for  him  at  a  speci- 
fied price  per  ton,  and  carried  the  contract 
partially  into  effect  by  separating  ore  un- 
der it  for  several  months  without  any 
knowledge  of  the  alleged  ignorance  of  t Ik- 
other  party  that  2,000  pounds  was  a  ion, 
instead  of  2,240  pounds  as  he  supposed,  tlie 
latter  denying  that  he  intended  to  contract 
with  reference  to  anything  but  the  2,(H)0- 
pound  ton,  equity  will  not  reform  the  con- 
tract so  as  to  require  the  party  to  sep- 
arate ore  at  the  stipulated  rate  for  each 
gross  ton,  since  this  would  be  making  a  new 
contract  for  them.  -Hall  v.  Reed,  2  Barh. 
Ch.  500. 

In  the  above  case  Many  v.  Beekman  Iron 
Co.  9  Paige,  188,  supra,  IV.  c.  3  (i),  was  dis- 
tinguished upon  the  ground  that  that  ca«« 
was  based  upon  the  fact  that  both  parties 
had  really  agreed  and  intended  to  contract 
for  the  sale  and  purchase  of  the  iron  at 
the  rate  of  2,240  pounds  to  the  ton.  and 
not  for  iron  to  be  delivered  and  paid  for 
as  statute  tons. 

So,  where  a  bill  brought  to  recover  on  a 
policy  of  insurance  stated  that  the  sereral 
owners  of  a  certain  warehouse  applied  to 
the  defendant  for  insurance  against  fire  on 
their  interest  in  said  property,  with  Iom,  if 
any,  payable  to  one  of  them,  and  that  there- 
upon the  defendant  issued  its  policy  on  tiie 
interest  of  that  one  alone,  instead  of  all.  it 
does  not  appear  that  the  defendant  ever 
agreed  to  insure  the  interest  of  but  one  of 
the  owners,  and  therefore  it  is  not  sIio>iu 
that  the  mistake  was  mutual  and  one  which 
equity  will  correct  Durham  v.  Fire  A  Ma- 
rine Ins.  Co.  10  Sawy.  526,  22  Fed.  4G8. 

And  where  the  owner  of  a  bouse  msuies 
it  against  fire,  the  policy  payable  in  case 
of  loss  to  a  mortgagee,  and  containing  a 
provision  that  if  the  property  should  be  sold 
the  policy  should  be  void,  and  afterwards 
the  owner  sold  the  house,  and  the  mort- 
gagee entered  for  the  purpose  of  foreclosure 
and    notified   the    insurance   compan/i  the 
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agent  of  which  indorsed  on  th«  policy  that 
it  shall  attach  and  cover  the  mortgagee's 
interest  as  such,  the  agent  not  knowing  of 
the  previous  conveyance  by  the  owner,  and 
tlie  mortgagee  knowing  of  it  but  not  then 
thinking  of  it, — the  insurance  company 
cannot  maintain  a  bill  in  equity  against  the 
mortgagee  to  correct  and  reform  the  in- 
dorsement, upon  the  ground  that  it  was  in 
construction  and  legal  effect  a  mutual  mis- 
take and  did  not  express  the  real  contract 
previously  made  between  the  parties.  Ger- 
man American  Ins.  Co.  v.  Davis,  131  Mass. 
316. 

g.  Mistake  superinduced  or  accompa- 
nied &y  fraud  or  inequitable  conduct, 

1.  General  rulea. 

If  mistake  of  law  is  occasioned  by  the 
fraudulent  representation  or  culpable  neg- 
ligence of  another,  or  if  the  mistake  of  law 
is  not  pure  and  simple,  but  is  induced  or 
accompanied  by  other  special  facts  giving 
rise  to  an  independent  equity  on  behalf  of 
the  mistaken  person,  such  as  inequitable 
conduct  of  the  other  party,  a  court  of 
equity  will  interpose  its  aid.  Tolley  v.  Po- 
teet,  62  W.  Va.  231,  67  S.  E.  811. 

And  equity  will  reform  a  written  instru- 
ment which,  through  the  mistake  of  one 
party,  accompanied  by  fraud  or  other  in- 
equitable conduct  of  the  other  party,  does 
not  express  the  true  intention.  -'  Hand  v. 
Cox  (Ala.)  61  So.  619;  Koons  v.  Blanton, 
129  Ind.  383,  27  N.  E.  334;  Hayes  v.  Stiger, 
29  N.  J.  Eq.  196;  MacVeagh  v.  Burns,  2  S. 
D.  83,  48  N.  W.  835;  Kyle  v.  Fehley,  81 
Wis.  67,  29  Am.  St.  Rep.  866,  61  N.  W.  257 ; 
Rhode  Island  v.  Massachusetts,  15  Pet.  233, 
10  L.  ed.  721. 

While  mere  ignorance  of  law  will  not  or- 
dinarily relieve  a  party  from  the  perform- 
ance of  his  written  contract,  where  he  signs 
and  delivers  the  same  with  full  knowledge 
of  all  the  facts,  if  on  account  of  misplaced 
confidence,  and  because  of  artifice  and  de- 
ception fraudulently  practised  upon  him  by 
the  opposite  party,  a  vital  and  material 
part  of  the  contract  was  omitted  from  the 
writing,  which  purported  to  express  the 
whole  contract,  and  the  party  overreached 
was  fraudulently  led  to  believe  that  the 
contract  as  written  was  in  effect  the  same 
as  if  the  omitted  portion  had  been  insert- 
ed, equity  will  decree  a  reformation.  Hans- 
ford T.  Freeman,  99  Ga.  376,  27  S.  E.  706. 

If  a  party  dealing  with  another  misleads 
him,  and  takes  advantage  of  his  ignorance 
of  his  \egtA.  rights,  equity  may  exercise  its 
jurisdiction  to  prevent  imposition.  Ramcy 
V.  Allison,  64  Tex.  697. 

The  rule  that  a  court  of  equity  will  only 
interfere  to  correct  a  mistake  in  a  written 
instrument  when  it  has  been  mutual  does 
not  apply,  either  where  the  party  against 
whom  the  relief  is  sought  has  acted  in  bad 
faith  or  disingenuously,  with  full  apprehen- 
sion that  the  instrument  did  not  express 
what  the  other  party  desired  or  intended, 
or  where  confidence  was  reposed  in  him, 
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and  he  was  intrusted  with,  and  assumed, 
the  preparation  of  the  instrument,  but  had 
in  its  preparation,  either  wilfully  or  neg- 
ligently, omitted  what  had  been  clearly 
stated  to  him  as  the  intention  of  the  other 
party,  who,  relying  on  its  correctness,  and 
without  particular  examination  of  the  docu- 
ment as  prepared,  assented  to  it  under  the 
supposition  that  it  conformed  to  the  verbal 
terras  of  the  negotiation  as  previously 
agreed  upon.  Brioso  v.  Pacific  Mut.  Ins.  Co. 
4  Daly,  246. 

Misrepresentation,  whether  wilful  or  ac- 
cidental, if  prejudicial,  is  a  ground  for 
reforming  a  deed  or  contract.  Zentmyer  v. 
Mittower,  6  Pa.  403;  Taymon  v.  Mitcliell, 
1  Md.  Ch.  496. 

And  where  a  contract  is  obtained  by  mis- 
representation or  fraudulent  concealment  of 
superior  knowledge,  a  court  of  equity  will 
intervene  and  rescind  the  contract  thus  ob- 
tained. Tolley  V.  Poteet,  62  W.  Va.  231,  67 
S.  E.  811. 

Though  the  means  of  correct  information 
be  equally  open  to  both  parties  to  a  con- 
tract, yet  if  either  of  them  does  or  says 
anything  tending  to  impose  upon  the  other, 
and  he  is  imposed  upon  to  his  injury,  the 
contract  will  not  be  allowed  to  stand. 
Taymon  v.  Mitchell,  supra. 

Mistake  as  to  the  legal  effect  of  a  written 
agreement,  induced  by  misrepresentation,  en- 
titles a  party  to  relief  in  equity,  and  the 
court  will  carry  into  effect  the  intention  of 
the  parties  though  the  agreement  fails  to 
express  it.  Tyson  v.  Passmore,  2  Pa.  St. 
122,  44  Am.  Dec.  181. 

And  a  mistake  of  law,  made  through  and 
because  of  the  representations  of  an  agent, 
may  be  corrected  in  equity.  Bailey  v. 
American  Cent.  Ins.  Co.  4  McCrary,  221,  13 
Fed.  250. 

So,  if  a  person  is  ignorant  of  a  matter  of 
law  involved  in  a  transaction,  and  another, 
knowing  of  such  ignorance,  takes  advantage 
of  such  circumstance  to  make  a  contract,  the 
court  will  relieve  from  the  contract  on  ac- 
count of  the  fraud.  State  v.  Paup,  13  Ark. 
329,  66  Am.  Dec.  303. 

And  a  clerical  mistake  by  one  party  in 
reducing  tiie  terms  agreed  upon  to  writing, 
which  is  either  shared  in  or  known  to  be 
a  mistake  by  the  other  party  at  the  time  of 
executing  the  contract,  is  suflicient  ground 
for  decreeing  a  reformation.  Trenton  Terra 
Cotta  Co.  V.  Clay  Shingle  Co.  80  Fed.  46.  ^ 

And  cancelation  of  an  instrument  may  be 
awarded,  under  a  bill  the  gravamen  of  which 
is  fraudulent  representation  and  undue  in- 
fluence though  it  does  not  by  name  denqjjfii- 
nate  the  transaction  as  being  one  produced 
by  mistake,  on  proof  of  mistake  on  one 
side,  and  knowledge  thereof  by  the  other 
and  taking  advantage  of  it.  Moehlenpah  v. 
Mayhew,  138  Wis.  561,  119  N.  W.  826.  ^ 

So,  the  mistake  of  a  grantor,  if  known 
to  the  grantee,  who  conceals  the  truth  from 
the  grantor  in  order  to  secure  a  conveyance 
of  land  from  him  which  he  knows  the 
grantor  never  intended  or  agreed  to  convey, 
is  a  case  of  a  mistake  of  one  party,  accom- 
panied by  fraud  or  inequitable  conduct  of 
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the  other  party,  and  is  good  ground  for  a 
reformation  of  the  inBtrument.  Crookston 
Improv.  Co.  v.  Marshall,  57  Minn.  333,  47 
Am.  St.  Rep.  612,  69  N.  W.  294. 

And  a  court  of  equity  will  reform  a  deed 
or  written  contract,  where,  through  fraud 
or  mistake  of  fact,  it  fails  to  express  the 
intention  of  the  parties,  though  it  is  in  the 
very  language  agreed  upon.  Smith  v.  Jor- 
dan, 13  Minn.  264,  Gil.  246,  97  Am.  Dec. 
232. 

Every  mere  false  assertion  of  value,  when 
no  warranty  is  intended,  however,  will  not 
constitute  a  ground  of  relief  to  a  purchaser, 
if  the  assertion  is  a  mere  matter  of  opinion 
in  which  parties  may  differ,  or  if  the  seller 
indulges  in  the  common  language  of  pufiing, 
not  amounting  to  a  warranty.  Taymon  v. 
Mitchell,  supra. 

And  a  misrepresentation  as  to  the  legal 
effects  of  a  contract,  or  the  rights  of  the 
parties  under  it,  instrumental  in  procuring 
its  execution,  is  not  a  ground  for  canceling 
it  as  fraudulently  obtained.  Catlin  v. 
Fletcher,  9,  Minn.  86,  Gil.  75;  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  ed.  203. 

Unless  the  person  deceived  was  unable  to 
judge  of  its  true  construction.  See  Berry 
V.  Whitney,  40  Mich.  72,  infra,  IV.  g,  2  (a). 

And  opinions  hazarded  as  to  the  effect  of 
legal  documents,  where  the  parties  stand 
on  an  equal  footing,  are  not  admissible  in 
evidence  for  the  purpose  of  reforming  or 
rescinding  a  contract,  since  the  parties  are 
not  presumed  to  be  misled,  where  each 
had  equal  means  of  information.  Zentmyer 
V.  Mittower,  5  Pa.  403. 

Nor  will  a  representation  of  what  the  law 
will  or  will  not  permit  to  be  done  ordinarily 
amount  to  such  fraud  as  a  court  of  equity 
will  take  cognizance  of,  but  is  to  be  regard- 
ed rather  as  the  expression  of  an  opinion 
than  the  assertion  ot  a  fact.  Abbott  v. 
Treat,  78  Me.  321,  3  Atl.  44;  Fish  v.  Cle- 
land,  33  111.  243;  Piatt  v.  Scott,  6  Blackf. 
389,  39  Am.  Dec.  436;  Ramey  v.  Allison,  64 
Tex.  697. 

So,  no  representation,  promise,  or  agree- 
ment made  or  opinion  expressed  in  the 
previous  parol  negotiations  as  to  the  terms 
or  legal  effect  of  the  resulting  written  agree- 
ment can  be  permitted  to  prevail,  either  at 
law  or  in  equity,  over  the  plain  provisions 
and  just  interpretation  of  the  contract,  in 
the  absence  of  some  artifice  which  concealed 
its  terms  and  prevented  the  complainant 
from  reading  or  understanding  it.  New 
York  L.  Ins.  Co.  v.  McMaster,  30  C.  C.  A. 
632,  57  U.  S.  App.  638,  87  Fed.  63,  revers- 
ing 78  Fed.  33. 

And  if  the  subject  of  a  contract  is  in  its 
nature  uncertain,  and  if  all  that  is  known 
about  it  is  matter  of  inference  from  some- 
thing else,  and  if  the  parties  making  it  and 
receiving  representations  on  the  subject 
have  equal  knowledge  and  means  of  acquir- 
ing knowledge,  and  equal  skill,  it  will  not 
be  presumed  that  representations  made  by 
one  would  have  much  or  any  influence  upon 
the  other.    Clapham  v.  Sliillito,  7  Bcav.  146. 

Nor  do  ordinary  mistakes  on  the  part  of 
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I  a  purchaser,    relative    to  the  qualities  i 

'  property    purchased,    caused    by   the  cob 

munications  of  the  seller,  call  for  interpc« 

tion  of  a  court  of  equity.    Taylor  v.  Fleet, 

Barb.  95. 

And  a  mistake  as  to  the  legal  effect  of  a. 
agreement  will  not  avail  a  party  to  it,  uo 
less  led  into  it  by  fraud  or  the  repreaenu 
tions  of  the  other  party.  Hawralty  v.  War- 
ren, 18  N.  J.  £q.  124,  90  Am.  Dec.  613; 
Townsend  v.  Cowles,  31  Ala.  428;  Lesz^-nai^y 
V.  Ross,  35  Misc.  652,  72  N.  Y.  Supp.  i'ol.  ' 

So,  unless  the  grantee  in  a  dee^l  miikeg 
statements  inducing  mistake  or  misappre- 
hension on  the  part  of  the  grantor,  or,  with 
knowledge  of  such  mistake,  keeps  client,  be 
is  not  guilty  of  fraud  furnishing  ground  for 
cancelation.  Stewart  v.  Dunn,  77  App.  Dir. 
631,  79  N.  Y.  Supp.  123. 

And  if  a  party  to  whom  representalioBs 
with  reference  to  a  contract  were  made  him- 
self resorted  to  the  proper  means  of  verifi- 
cation before  he  entered  into  the  contract, 
and  relied  upon  the  result  of  his  ovn  in- 
vestigations and  inquiry,  and  not  upon  the 
representations  made  to  him  by  the  otlier 
party,  or  if  the  means  of  investigation 
and  verification  were  at  hand,  and  the  at- 
tention of  the  party  receiving  the  repre- 
sentations was  drawn  to  them,  the  circum- 
stances of  the  case  may  be  such  as  to  malLe 
it  incumbent  on  a  court  of  justice  to  impnt« 
to  him  a  knowledge  of  the  result  which 
upon  due  inquiry  he  ought  to  have  obtained. 
Clapham  v.   Shillito,  supra. 

Nor  is  the  mere  fact  that  a  person  is  of  a 
weak  understanding,  whether  produced  by 
old  age,  accident,  or  disease,  if  there  be  no 
fraud  or  surprise,  an  adequate  ground  for 
relief  against  his  contracts.  Nace  v.  Boyer. 
30  Pa.  99;  Graham  v.  Pancoast,  30  Fac  89. 

And  that  the  execution  of  a  written  con- 
tract was  procured  by  the  oral  promise  of 
the  other  party  that  he  would  not  enforce 
it,  and  that  he  is  proceeding  to  enforce  it 
is  no  ground  for  canceling  the  contract  as 
fraudulently  obtained.  Catlin  v.  Fletcher, 
9  Minn.  85,  Gil.  75. 

Nor  will  a  misrepresentation  avoid  a  eon- 
tract,  if  it  be  ot  such  a  nature  that  he  to 
whom  it  was  made  had  no  right  to  rely  upon 
it,  since  courts  of  equity  will  not  aid  one 
who  refuses  to  exercise  his  own  sense  and 
discretion  when  it  is  incumbent  on  him  to 
do  so.     Zentmyer  v.  Mittower,  supra. 

And  a  misrepresentation  which  is  not  act- 
ed on  cannot  serve  as  a  ground  for  a  suit  in 
equity  for  reformation.  Boyce  v.  Watson. 
20  Ga.  617. 

So,  misrepresentation,  whether  wilful  or 
accidental,  to  be  a  ground  for  reforming  a 
deed  or  contract,  must  be  of  some  materia) 
fact  which  the  party  might  have  placed 
confidence  in,  and  not  an  opinion,  unless 
there  be  peculiar  circumstances  of  con- 
trivance or  abuse  of  confidence  reposed;  and 
it  must  be  shown  that  the  complaining 
party  acted  on  the  misrepresentation,  or  a 
mistake  induced  by  the  party  seeking  to 
bind  him  by  the  written  evidence,  Zentm);er 
V.  Mittower^  supra. 
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And  a  person  cannot  obtain  relief  in 
equity  on  the  sole  ground  that  a  bargain 
be  had  made  was  an  unconscionable  one, 
which  would  not  have  been  made  but  for  his 
ignorance,  without  proof  tending  to  show 
that  his  alleged  mistake  was  caused  by  the 
fraud  of  the  opposite  party.  ISchields  v. 
Hiekey,  26  Mo.  App.  194. 

And  where,  by  mistake  of  the  scrivener, 
greater  privileges  with  reference  to  seaweed 
were  granted  than  were  bargained  for,  but 
the  purchase  was  induced  by  the  fraudulent 
misrepresentations  of  the  vendor  as  to  the 
productiveness  and  value  of  the  seaweed 
privilege  really  bargained  for,  and  especially 
where  it  appears  that  the  mistake  in  the 
grant  merely  makes  the  privilege  granted 
equal  in  productiveness  and  value  to  the 
privilege  contracted  for  as  it  was  repre- 
sented, the  court  will  not  interfere  with 
such  a  providential  adjustment  of  equities, 
but  will  dismiss  the  complaint.  Allen  v. 
Brown,  0  K.  I.  386. 

So,  to  entitle  a  person  to  rescind  a  con- 
tract on  the  ground  of  mistake  or  fraud  as 
established  by  the  evidence,  he  must  plead  a 
case  of  fraud  and  mistake,  or  fraud  or  mis- 
take. Moehlenpah  v.  Mayhew,  138  Wis. 
561,  119  N.  W.  826. 

And  where  the  complaint  in  an  action 
sets  forth  facts  which,  being  denied  by  de- 
fendant, raise  issues  as  to  unfairness,  sur- 
prise, and  undue  advantage  by  means  of 
which  an  instrument  was  obtained,  a  court 
of  equity  will  not  let  the  defendant  take 
advantage  of  it,  though  the  complaint  does 
not  allege  fraud  in  terms.  Bean  v.  Western 
North  Carolina  R.  Co.  107  N.  C.  731,  12  S. 
£.  600. 

And  the  defendant  in  an  action  to  reform 
mortgage  notes  cannot  complain  that  his 
error  in  drawing  up  the  same  for  an  amount 
more  than  was  agreed  on,  as  shown  by  the 
evidence,  was  not  charged  as  a  fraud  on  his 
part,  and  that  the  action  was  restricted,  by 
the  complaint  and  issue  submitted  without 
objection,  to  an  inquiry  whether  there  wns 
a  mutual  mistake.  Jones  v.  Warren,  134 
N.  C.  390,  46  S.  E.  740. 

2,  Fraud, 

(a)  Oeneral  rules  as  to. 

Relief  against  mistake  in  law  will  be 
^iven  where  there  is  actual  or  legal  fraud 
by  one  who  seeks  to  obtain  the  execution  of 
an  agreement  to  benefit  himself  or  those 
for  whom  he  acts.  Whelen's  Appeal,  70  Pa. 
410.  ^^      ' 

Misrepresentation  and  fraud  in  corruptly 
deceiving  one  as  to  matter  of  law  amounts 
to  fraud  in  a  legal  sense,  and  furnishes 
Jifround  for  interference  of  equity.  More- 
land  V.  Atchison,  19  Tex.  303;  Townsend  v. 
Cowles,  31  Ala.  428;  Nelson  v.  Bctts,  21 
Mo.  App.  219. 

And  a  mistake  of   law  by  one   of   two 
parties  to  a  written  agreement,   if  ncooni 
panied  and  induced  by  fraud  of  the  other 
party,  mnv   in  a  proper  case   authorize  a 
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reformation,  or  a  refusal  to  enforce  the  con- 
tract. Williams  v.  Hamilton,  104  Iowa, 
423,  65  Am.  St.  Rep.  475,  73  N.  W.  1029; 
Broadwell  v.  Broadwell,  6  111.  599. 

And  where,  by  the  fraud  of  a  party  to  a 
contract,  the  real  contract  is  not  reduced  to 
writing,  the  defrauded  party  may  have  the 
contract  reformed.  Grant  Marble  Co.  v. 
Abbott,  142  Wis.  279,  124  N.  W.  204. 

So,  a  co*irt  of  equity  will  decree  a  rescis- 
sion of  a  contract  obtained  by  the  fraud- 
lent  representations  or  conduct  of  one  of 
the  parties  thereto,  on  the  complaint  of  the 
other,  when  it  satisfactorily  appears  that 
the  party  seeking  the  rescission  has  been 
misled  in  regard  to  a  material  matter  by 
such  misrepresentation  or  conduct,  to  his 
injury  or  prejudice.  Seeley  v.  Reed,  25  Fed, 
361 ;  Townsend  v.  Cowles,  supra. 

And  fraudulent  representations  as  to  the 
legal  effect  of  an  instrument  will  avoid  it, 
even  though  made  to  one  who  has  actually 
read  it,  if  he  was  unable  to  judge  of  its  true 
construction.  Berry  v.  Whitney,  40  Mich. 
72. 

And  where  an  assertion  is  made  by  one 
man  to  another,  as  to  the  effect  of  an  instru- 
ment which  the  former  desires  to  obtain 
from  the  latter,  which  is  false  and  fraudu- 
lently made,  and  which  is  the  procuring 
cause  of  the  execution  of  that  instrument, 
the  party  defrauded  is  entitlea  to  relief  in 
equity;  and  the  granting  of  such  relief  is 
not  subject  to  the  objection  that  the  false 
and  fraudulent  statement  was  only  an  as- 
sertion of  what  the  law  is.  Chestnut  Hill 
Reservoir  Co.  v.  Chase,  14  Conn.  123. 

So,  if  any  peculiar  fiduciary  relation  ex- 
ists between  parties,  of  which  one  knowing- 
ly avails  himself,  so  as  to  mislead  the  other 
by  a  misrepresentation  of  the  legal  effect 
of  a  contract  between  them,  or  if  he  know- 
ingly takes  advantage  of  the  other's  actual 
ignorance  of  the  law,  it  amounts  to  a  fraud 
which  is  correctable  in  equity.  Townsend 
v.  Cowles,  supra. 

Nor  can  one  by  falsehood  and  lies  deceive 
an  illiterate  man,  and  impose  upon  him  a 
writing  for  one  thing  when  it  really  is  an- 
other, and  then  come  into  a  court  of  justice, 
and  expect  to  receive  the  benefit  of  his 
fraud.    Decker  v.  Hardin,  5  N.  J.  L.  670. 

And  if  a  party  was  induced  by  the  fraud 
or  misrepresentation  of  the  other  party  to  a 
contract  to  execute  it  without  reading  it, 
the  contract  executed  being  materially  dif- 
ferent irom  what  he  had  a  rignt  to  believe 
he  was  executing,  he  may  have  an  action  to 
rescind  on  the  ground  of  fraud;  but  if  he 
brings  an  action  to  rescind  or  cancel  on  the 
sole  ground  that  the  other  party  has  failed 
to  perform,  he  must  stand  on  the  contract 
as  he  executed  it.  Quimby  v.  Shearer,  60 
Minn.  534,  58  N.  W.  155. 

Undue  concealment  which  amounts  to 
fraud  from  which  a  court  of  equity  will  re- 
lieve, wlien  there  is  no  peculiar  relation  of 
trust  and  confidence  between  the  parties,  is 
the  nondisclosure  of  those  facts  and  circum- 
stances whicli  one  party  is  under  some  lej»al 
or  equitable  obli«»ation  to  communicate  to 
the   other,    and    which    the    latter   has   not 
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merely  a  conscientious  right,  but  a  legal 
one,  to  know.     Fish  v.  Cleland,  33  III.  243. 

So,  when  stipulations  are  kept  out  of  a 
contract  by  fraud  such  contract  will  be  re- 
formed in  equity  and  specifically  enforced. 
Cubberly  v,  Cubberly,  39  N.  J.  Eq.  614. 

And  a  person  whose  duty  it  is  to  prepare 
a  written  contract  according  to  a  previous 
agreement,  but  who  prepares  one  material- 
ly changing  the  terms  of  the  previous  agree- 
ment, and  delivers  it  as  in  accordance  tliere- 
with,  commits  a  fraud  entitling  the  other 
to  relief.  Hay  v.  Star  F.  Ins.  Co.  77  N.  Y. 
235,  33  Am.  Rep.  607;  Gewin  v.  Shields 
(Ala.)  52  So.  887. 

And  where  one  party  to  a  contract  is  in- 
duced to  and  does  execute  it  upon  the  faith 
of  the  representation  that  it  is  drawn  in 
accordance  with  the  understanding  of  the 
parties,  when  in  fact  it  is  not  so  drawn,  lie 
may  have  relief  upon  the  ground  of  fraud, 
if  nothing  further  appears  to  deprive 
him  of  it.  Rochester  &,  iC.  h\  Land  Co.  v. 
Davis,  79  Hun,  69,  29  N.  Y.  Supp.  3148. 

And  when  a  grantor  fails  to  observe  the 
contract  pursuant  to  which  a  deed  is  made, 
the  grantee,  who  has  not  assented  to  the 
terms  of  the  deed,  or  been  advised  at  the 
time  of  its  delivery  of  the  defective  exe- 
cution of  the  contract,  may  seek  a  remedy  in 
an  action  for  the  reformation  of  the  deed, 
founded  upon  the  charge  of  fraud  on   the 

Sart  of  the  grantor.  Brown  v.  Brown,  79 
lun,  44,  29  N.  Y.  Supp.  652. 

So,  if  a  party  is  intrusted  to  reduce  a  con- 
tract to  writing,  he  is  bound  to  do  it  truly; 
and  any  variation  from  it,  either  by  omit- 
ting some  of  its  terms,  or  by  inserting  pro- 
visions not  embraced  in  it,  if  not  known  to 
the  other  party  and  distinctly  assented  to 
by  him,  is  a  fraud  which  equity  will  cor- 
rect.    Botsford  V.  McLean,  45  Barb.  478. 

And  where  an  important  part  of  an  actual 
bargain  is  omitted  at  the  request  of  one  of 
the  parties,  on  his  solemn  assurance  that  it 
shall  be  performed  though  not  inserted,  and 
he  afterwards  rehises  to  perform,  the  otiier 
party  is  entitled  to  prove  such  facts,  and  to 
relief  in  equity.  Lauchner  v.  Rex,  20  Pa. 
464. 

So,  chancery  will  decree  a  return  of  tlie 
purchase  money  for  insudiciency  of  title, 
even  after  the  purchase  has  been  carried 
completely  into  execution  by  delivery  of  the 
deed  and  payment  of  the  money,  and 
whether  the  deed  is  with  or  without  cove- 
nants, provided  there  has  been  a  fraudulent 
representation  as  to  the  title.  Moreland 
V.  Atchison,  19  Tex.  303. 

And  the  law  of  constructive  notice  can 
never  be  so  appliea  as  to  relieve  a  party 
from  responsibility  for  misstatements  and 
frauds.  Converse  v.  Blumrich,  14  Mich. 
109,  90  Am.  Dec.  230. 

Where  a  written  instrument  is  alleged 
to  have  been  given  because  of  a  misrepre- 
sentation, however,  the  gist  of  the  inquiry 
is  not  whether  the  person  makiiipr  tlie  state- 
ment knew  it  to  be  false,  but  whether  the 
statement  made  as  true  was  believed  to  he 
true,  and  therefore,  if  false,  deceived  the 
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arty  to  whom  it  was  made.    Joice  v.  Tay- 
or,  6  Gill  &  J.  54,  25  Am.  Dec  325. 

And  a  misrepresentation,  in  order  to  af- 
fect the  validity  of  a  contract,  must  relate 
to  some  matter  of  inducement  in  the  making 
of  the  contract,  where  the  purchaser  relies 
on  the  superior  knowledge  and  infomtatiou 
of.  the  seller,  but  not  where  the  purcbafier 
has  equal  means  of  information,  and  mav 
rely  upon  his  own  judgment  founded  upon 
actual  examination.  Hill  ▼.  Bush,  19  Ark. 
522. 

And  fraudulent  representations  as  to  tlie 
legal  effect  of  an  instrument,  which  will 
avoid  it,  must  be  contemporaneous  with  the 
execution  of  the  instrument,  and  must  coo- 
sist  in  obtaining  the  assent  ot  the  party  d^ 
frauded  by  inducing  a  false  impression  as 
to  its  legal  or  literal  nature  and  operation. 
Berry  v.  Whitney,  40  Mich.  72. 

So,  a  person  who  claims  to  have  been 
drawn  into  a  purchase  by  fraud  must  exer- 
cise care  and  diligence  to  discover  the  fraud, 
and  must  be  prompt  in  repudiating  his  coo- 
tract  on  the  ground  of  such  fraud.  Uptoa 
V.  Tribilcock,  13  Nat.  Bankr.  Reg.  171. 

If  the  fact  with  reference  to  which  a  mis- 
take in  a  contract  is  alleged  be  unknown  to 
the  parties,  or  if  each  has  equal  or  adequate 
means  of  information  in  regard  to  it,  and 
the  parties  have  acted  with  good  faith, 
equity  will  not  interfere.  Wood  v.  Patter- 
son, 4  Md.  Ch.  335. 

And  where  fraud  is  relied  upon  to  secure 
the  reformation  of  an  instrument,  it  niu^t 
be  averred.  Showman  v.  Miller,  6  Md.  479; 
Daughtrey  v.  Knolle,  44  Tex.  450. 

And  one  seeking  to  secure  the  annulment 
of  a  contract,  or  to  prevent  its  performance, 
upon  the  ground  that  he  has  been  induced 
to  enter  into  it  by  fraudulent  misrepre- 
sentations of  the  other  party  or  his  agent, 
has  the  burden  of  establishing  the  alle- 
gations of  his  bill  by  clear  and  conclusive 
proof.    McShane  v.  Hazlehurst,  50  Md.  107. 

Nor  will  cancelation  for  fraud  be  decreed 
in  a  suit  to  reform  a  deed  to  defendants  so 
as  to  include  plaintiffs  as  grantees,  where 
the  grantor  devised  all  the  property  de- 
scribed in  the  deed  by  will  duly  probated 
after  a  contest  by  one  plaintiff,  and  the 
time  has  elapsed  in  which  the  others  can 
question  its  validity.  Bonneville  v.  Dam 
(Tex.  Civ.  App.)   128  S.  W.  1179. 

So,  the  Michigan  statute  (How.  Stat  §§ 
8722,  8726)  referring  to  the  fraudulent  con- 
cealment of  a  cause  of  action  is  applicable 
to  a  concealment  of  law,  as  well  as  of  fact. 
entitling  the  victim  of  the  fraud  to  an 
action  notwithstanding  the  statute  of  limi- 
tations. Tompkins  v.  HoUister,  60  Mich. 
470,  27  N.  W.  651. 

(h)  Application  to  particular  eases. 

Where  a  party  has  been  induced  to  enter 
into  a  contract  of  sale  by  the  fraudulent 
misrepresentations,  by  the  other  party  or 
his  agent,  of  material  facts  upon  which  he 
relied  and  had  a  right  to  rely,  a  court  of 
equity  will  grant  him  relief  by  refusing  to 
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decree  a  specific  performance,  or  by  annul- 
ling the  contract  after  it  has  been  carried 
into  execution  by  delivery  of  deeds  to  the 
purchaser.  McShane  v.  Uazlehurst,  50  Md. 
107. 

So,  where  the  vendor  of  a  lot  of  land 
secretly  intended  to  sell  only  a  part  of  tiie 
lot,  but  succeeded  in  making  the  vendee 
understand  that  he  was  buying  the  whole  of 
it,  and  only  a  part  of  the  lot  was  included 
in  the  deed  of  conveyance,  for  which  tlie 
vendee  paid  the  vendor  the  whole  considera- 
tion intended  by  him  to  be  given  for  the 
whole  lot,  the  court  will  decree  that  the 
vendor  'execute  to  the  vendee  a  conveyance 
of  the  whole.  Wiswall  v.  Hall,  3  Paige, 
313;  Winana  v.  Huyck,  71  Iowa,  469,  32  jN. 
W.  422. 

And  where  a  grantor  pointed  out  to  a 
grantee  land  that  was  inclosed  by  a  fence, 
and  sold  and  conveyed  the  same  as  one  lot 
and  a  portion  of  another,  when  there  was  in 
fact  a  part  of  a  third  lot  owned  by  the 
grantor  included  within  the  inclosure,  equity 
will  reform  the  deed  so  as  to  embrace  all 
of  the  land  pointed  out  and  represented  as 
being  inclosed  by  the  fence,  whether  the 
misdescription  was  the  result  of  mutual 
mistake  or  of  intentional  misstatement  on 
the  part  of  the  grantor.  Ezell  v.  Peyton, 
134  Mo.  484,  36  S.  W.  35. 

And  where  the  terms  of  a  deed  are  agreed 
upon,  and  the  parties  employ  a  conveyancer, 
and  state  such  terms  to  hiin,  and  the 
grantor  afterwards,  without  the  knowledge 
of  the  grantee,  gives  other  directions  as  to 
the  terms  to  be  inserted,  which  are  followed, 
and  the  grantee  accepts  the  deed,  supposing 
it  to  be  drawn  as  agreed  on,  a  court  of 
equity  will  reform  it,  the  proceeding  being 
a  fraud  upon  the  grantee.  Bergen  v.  Ebey, 
88  111.  269. 

So,  equity  will  relieve  on  the  ground  of 
fraud  when,  between  the  parties  to  a  con- 
veyance absolute  in  terms  there  was  an 
agreement  that  the  grantees  would  hold  the 
property  conveyed  in  trust  for  the  grantor 
during  his  life,  the  fraud  consisting  in  the 
violated  promise,  on  the  presumption  that 
but  for  such  promise  the  grantor  would  have 
inserted  in  the  deed  the  substance  of  tlie 
parol  agreement.  Xx>tt  v.  Kaiser,  61  Tex. 
665. 

And  if  the  grantee  of  land  had  a  deed  for 
the  same  prepared  for  execution,  and  a  mis- 
take occurred  in  making  a  conveyance  of  the 
fee,  instead  of  a  life  estate,  and  he  knew  of 
such  mistake,  and  induced  the  grontors  to 
execute  the  deed,  under  a  mistake  as  to  its 
terms,  without  informing  them  of  the  fact, 
his  conduct  is  such  a  fraud  on  the  grantors 
as,  coupled  with  the  mistake  he  led  the 
jrrantors  into,  will  authorize  a  decree  re- 
forming the  deed.  Deischer  v.  Price,  148 
111.  383,  36  N.  E.  105. 

So,  where  the  grantee  in  a  deed  repre- 
sented she  was  seeking  only  a  life  estate 
in  certain  land,  and  presented  to  the 
grantor,  who  was  her  daughter,  n  deed  to  be 
executed  therefor,  and  the  latter  made  the 
deed  under  the  belief  that  she  was  convey- 
ing a  life  estate,  when  in  fact  it  conveyed  an 
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absolute  estate  in  fee  simple,  equity  will  set 
aside  the  conveyance,  whetlier  the  trans- 
action was  one  of  mutual  mistake,  or  of 
fraudulent  misrepresentation  on  the  part  of 
the  grantee.  Summers  y.  Coleman,  80  Mo. 
488. 

And  where  the  executor  of  the  will  of  a 
woman  who  died  leaving  property  told  the 
deceased's  husband  that  there  was  nothing 
left  for  him  in  her  will,  and  procured  from 
him  a  deed  of  the  property  for  an  in- 
adequate sum,  when  in  tact  her  real  estate 
descended  to  him  irrespective  of  the  will,  the  . 
deed  may  properly  be  set  aside  as  fraudu- 
lent. Motherway  v.  Wall,  168  Mass.  333, 
47  N.  E.  135. 

And  where  one  person  contracted  to  sell 
and  convey  to  another  certain  premises,  sub- 
ject to  certain  mortgages  thereon,  and  the 
latter  assigned  the  contract  to  a  third  per- 
son, and  the  vendor  executed  a  deed  to  the 
third  person  containing  a  clause  by  the 
terms  of  which  the  grantee  assumed  and 
agreed  to  pay  said  mortgages;  which  deed 
the  grantee  accepted  and  put  on  record  in 
ignorance  of  the  fact  that  that  clause  was 
contained  therein,  and  supposing  that  the 
deed  in  that  particular  followed  the  terms 
of  the  contract;  and  such  clause  was  also  yj 
inserted  without  the  knowledge  or  consent 
of  the  original  grantor, — an  action  is  main- 
tainable to  reform  the  deed  by  striking  out 
such  clause,  on  the  ground  that  the  in- 
sertion thereof  was  a  fraud  on  the  grantee. 
Kilmer  v.  Smith,  77  N.  Y.  220,  33  Am.  Rep. 
613. 

And  where  it  was  agreed  that  certain  land 
should  be  conveyed  by  one  person  to  another 
for  a  certain  consideration,  and,  in  order 
to  describe  it  in  the  conveyance,  the  parties 
agreed  to  measure  the  width  of  the  same, 
and  to  do  so  the  grantor  furnished  a  tape- 
line  which  was  used  by  them,  the  length  of 
which  was  fraudulently  misrepresented  by 
the  grantor,  by  reason  of  which  the  deed 
did  not  embrace  all  the  land  which  it  was 
agreed  and  understood  should  be  conveyed, 
and  the  grantee  was  thereby  misled  and 
induced  to  believe  that  the  land  was  proper- 
ly described,  and  to  pay  the  consideration 
agreed  to  be  paid  therefor,  a  reformation 
of  the  deed  in  equity  is  warranted.  Taylor 
V.  Deverell,  43  Kan.  469,  23  Pac.  028. 

So,  an  aged  German  woman  unacquainted 
with  business  forms,  who  agreed  to  convey 
land  subject  to  a  lease,  and  was  subse- 
quently induced  by  the  false  representations 
of  tlie  grantee  to  execute  a  warranty  deed 
making  no  mention  of  such  lease,  is  entitled 
to  have  the  deed  reformed  in  equity  so  as  to 
conform  it  to  the  agreement  of  the  parties. 
Kyle  y.  Fehley,  81  Wis.  67,  29  Am.  St.  Rep. 
866,  61  N.  W.  257. 

And  the  offer  of  the  grantee  in  such  case 
to  prove  that  he  proposed  to  reconvey  the 
land  in  dispute  is  properly  rejected  as  im- 
material.    Ibid. 

And  where  an  ignorant  old  man  was  in- 
duced to  execute  a  deed  surrendering  to 
his  children  a  large  fund  to  which  he  wos 
entitled,  by  being  informed  by  them  of  the 
opinion  of   a   lawyer  whom   they   had  em- 
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ployed  and  in  whom  he  had  great  confidence, 
which  opinion  was  that  he  had  no  right,  and 
by  the  false  representation  of  one  of  his 
children  as  to  what  they  had  agreed  to  give 
him,  and  as  to  the  purpose  for  which  tne 
deed  was  to  be  used,  a  court  of  equity  will 
disregard  such  conveyance  as  being  against 
conscience,  and  decree  the  fund  as  if  the 
conveyance  did  not  exist.  Powell  v.  Cobb, 
56  N.  C.   (3  Jones,  Eq.)   456. 

So,  where  it  is  charged  that  by  mistake 
of  the  plaintiff  a  deed  does  not  contain  a 
reservation  in  his  favor,  to  which  under  the 
prior  contract  between  the  parties  he  was 
entitled,  and  that  the  defendant  knew  all 
the  facts,  relief  may  be  given  on  the  ground 
of  fraud  on  the  part  of  the  defendant, 
though  fraud  is  not  charged  in  words. 
Welles  v.  Yates,  44  N,  Y.  625. 

And  where  a  person  contracting  to  con- 
vey a  piece  of  land  intended  to  reserve  a 
strip  of  a  certain  width,  but  through  in- 
advertence signed  a  contract  with  a  reserva- 
tion of  a  smaller  strip,  and  the  vendee 
knew  of  the  mistake,  but  did  not  inform  the 
vendor  of  it,  and  attempted  to  obtain  the 
benefit  of  it,  the  act  of  the  vendee  was 
fraudulent,  and  the  contract  should  be  re- 
formed on  the  ground  of  fraud.  Gillett  v. 
Borden,  6  Lans.  219. 

And  where  a  piece  of  land  was  contracted 
for  which  had  never  been  surveyed,  but 
which  was  supposed  to  contain  about  a 
certain  number  of  acres,  and  afterwards, 
upon  a  survey  being  made,  it  was  found  to 
be  considerably  larger,  and  the  vendor  then 
measured  off  just  the  quantity  that  the 
whole  piece  had  previously  been  supposed  to 
be,  and  deeded  it  to  the  purchaser,  the  pur- 
chaser's right  to  a  specific  performance  of 
the  contract  of  sale  is  unaffected  by  her  ac- 
ceptance, through  mistake,  of  the  deed  thus 
fraudulently  imposed  upon  her.  Place  v. 
Johnson,  20  Minn.  219,  Gil.  198. 

So,  where  a  husband  and  wife  by  separate 
deeds  conveyed  lands  owned  by  them,  and 
took  back  a  mortgage  to  themselves  jointly 
for  the  purchase  money,  and  on  foreclosure 
thereof  the  property  was  bid  in  for  the  wife, 
but  the  deed  was  given  to  her  husband  alone, 
who  retained  it  unrecorded  for  four  years 
representing  to  the  wife  that  the  deed  was 
taken  in  her  name,  and  the  fact  that  it  was 
not  in  her  name  was  not  discovered  by  her 
until  after  her  husband's  death,  a  finding  of 
fraud  warranting  reformation  of  the  deed  is 
warranted ;  and  the  statute  of  limitations 
is  not  a  bar  to  the  action.  Dunworth  v. 
Dunworth,  37  N.  Y.  S.  R.  906,  13  N.  Y. 
Supp.  489. 

And  where  a  man  who  was  a  brother  of 
the  testatrix  in  question,  while  a  visitor  at 
her  house,  induced  her  to  execute  to  him  a 
deed  of  certain  property  by  falsely  repre- 
senting to  her  that  the  instrument  would 
not  deprive  her  of  the  right  to  dispose  of 
the  property  as  she  might  desire  during  her 
lifetime;  and  the  testatrix  was  ignorant  of 
the  law  and  of  the  character  of  the  convey- 
ance; and  the  brother  recorded  the  instru- 
ment during  testatrix's  lifetime,  in  viola- 
tion of  his  express  agreement  not  to  do  so, — 
28  L.RA.(N.S.) 


his  misrepresentations  were  misrepresenU* 
tions  of  fact,  constituting  actionable  fraud 
and  justifying  a  vacation  of  the  deed. 
Busiere  v.  Reilly,  189  Mass.  518,  75  N.  E. 
958. 

So,  where  the  owner  of  land  lays  it  off 
into  town  lots  with  streets,  etc.,  for  their 
use,  and  sells  lots  accordingly,  it  is  a  dedi- 
cation of  these  ways  to  the  use  of  the  pur- 
chasers; and  the  plan  exhibited  is  evidence 
of  the  existence  and  location  of  the  streets; 
and  a  reference  in  a  deed  to  such  plan  is  an 
assertion  of  a  positive  fact,  which,  if  ma- 
terial, enters  into  the  consideration,  and^  if 
false,  is  a  ground  of  relief,  where  ittf  falsity 
was  unknown  to  the  purchaser,  and  he  took 
no  covenant  to  protect  himself.  McCall  t. 
Davis,  66  Pa.  431,  94  Am.  Dec  92. 

And  where  a  vendor,  under  a  misappi^- 
hension  of  his  legal  rights,  sold  a  lot  of  land 
which,  by  the  terms  of  the  conveyances  of 
adjoining  lots  to  prior  purchasers,  had  been 
constructively  dedicated  for  the  purposes  of 
a  public  street,  and  represented  that  the  lot 
would  not  be  taken  for  a  street  without  pay- 
ing to  the  vendee  the  full  value  thereof, 
but  without  communicating  the  facts  upon 
which  the  legal  question  as  to  the  rights  of 
the  prior  purchasers  depended,  the  vendee 
is  entitled  to  relief  against  a  bond  and  mort- 
gage given  by  him  for  the  purchase  money, 
the  lot  being  in  fact  worth  nothing  at  tlie 
time  of  his  purchase.  Champlin  y.  Laytin, 
6  Paige,  189. 

So,  where  a  lot  of  land  is  sold  upon 
proclamation  by  the  sheriff  that  it  is  sold 
to  pay  the  purchase  money,  it  being  under- 
stood by  the  bystanders  to  mean  to  satisfy 
the  vendor's  lien,  and  being  so  meant  by 
the  sheriff,  but  it  turns  out  to  be  a  mis- 
take, no  deed  having  been  executed  and  filed 
in  compliance  with  the  statute,  the  sale  will 
be  rescinded  at  the  instance  of  the  bidder, 
and  a  resale  ordered.  Horton  v.  Moyers, 
26  Ga.  89. 

A  deed  will  not  be  reformed  for  fraud  of 
the  grantee  in  taking  unfair  advantage  of 
the  grantor  by  accepting  a  deed  with  knowl- 
edge that  it  contained  a  mistake  in  the  de- 
scription of  the  property,  of  which  the  grant- 
or was  ignorant,  however,  if  the  grantor  had 
every  opportunity  to^  inform  himself  as  to 
the  proper  description,  and  n^lected  to  do 
so.  Cherry  v.  Brizeolara,  89  Ark.  309,  21 
L.R.A.(N.S.)  508,  116  S.  W.  668. 

And  for  a  deficit  in  the  quantity  of  acres 
named  in  a  deed,  if  not  provided  for  by  an 
express  warranty  of  quantity,  an  action  will 
only  lie  in  case  of  actual  misrepresentation 
as  to  quantity,  acted  upon  by  the  vendee; 
and  the  specific  acts  of  fraud  or  misrepre- 
sentation must  be  alleged  and  proved  in  an 
action  to  recover  for  such  deficiency.  Daugb- 
trey  v.  Knolle,  44  Tex.  460. 

And  where  a  person  loaned  a  sum  of 
money,  and  received  for  security  a  war- 
ranty deed  of  land  from  the  borrower,  who, 
being  called  upon  for  repayment,  negotiated 
a  loan  from  another  person,  and  agreed  to 
srive  him  the  same  security,  and  all  parties 
met,  and  the  last  lender  furnished  the  money 
with  which  to  pay  the  previous  lender,  and 
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presented  him  with  and  requested  him  to 
sign  a  deed  of  warranty  from  the  previous 
lender  to  him,  thus  saving  the  expense  of 
two  deeds,  assuring  him  that  that  was  the 
correct  way  to  do  business,  and  that  the 
bond  for  reconveyance,  executed  by  the  lend- 
er to  the  borrower,  would  clear  the  former 
lender  from  any  claim,  the  deed  was  not  ob- 
tained by  fraudulent  representations  of  the 
former  lender,  and  will  not  be  set  aside  in 
an  action  for  covenant'  broken.  Grant  v. 
Grant,  56  Me.  573. 

And  where  the  owners  of  land  contracted 
with  another  to  convey  it  to  him  or  order, 
and  the  latter,  by  showing  a  purchaser  an- 
other and  better  tract  of  land,  representing 
it  to  be  the  one  he  was  buying,  induced  the 
purchaser  to  contract  with  him  to  purchase 
the  land  in  question,  and  the  original  owners 
at  his  request  deeded  the  land  direct  to  the 
latter  purchaser,  the  transaction  was  a  sale 
by  the  original  owners  to  their  vendee,  and 
another  sale  by  him  to  the  latter  purchaser, 
the  first  vendee  not  being  the  agent  of  the 
owners,  and  they  not  being  responsible  for 
his  fraud ;  and  such  fraud  affords  no  ground 
for  rescission  as  between  the  purchaser  and 
the  original  owners.  Reeves  v.  McCracken 
(Tex.)  128  S.  W.  895. 

So,  where  one  of  the  owners  of  a  re- 
mainder in  real  estate,  in  negotiating*  a  pur- 
chase of  a  life  estate  therein,  falsely  repre- 
sented that  a  sale  of  the  property  could  not 
be  made  unless  all  consented  thereto,  and 
that  one  of  the  owners  in  remainder  refused 
to  sell,  the  representation  that  one  of  the 
owners  refused  to  sell,  if  untrue,  was  only 
a  representation  in  regard  to  the  seller's 
chance  of  a  sale,  or  the  probability  of  her 
getting  a  better  price  than  that  for  which 
the  property  was  offered  by  him ;  and  such  a 
misrepresentation  is  not  alone  sufficient 
ground  for  setting  aside  the  contract.  Fish 
V,  Cleland,  33  111.  243.      .    . 

And  that  a  grantor  was  induced  to  deliver 
a  conveyance  from  a  misconception  of  the 
l^al  effect  of  the  articles  in,  and  perhaps  of 
the  deed  itself,  touching  his  remedy  for  en- 
forcing payment  of  the  purchase  money, 
which  misconception  did  not  originate  in 
the  misrepresentation  of  the  grantee,  but  of 
another  and  disinterested  person,  is  not  ad- 
missible in  evidence  for  the  purpose  of  cor- 
recting the  deed.  iZentmyer  v.  Mittower,  5 
Pa.  403. 

But  where  a  person  offered  his  entailed 
estate  for  sale  at  a  certain  price,  by  letter 
containing  a  particular  stipulation  that 
the  sale  was  made  subject  to  the  ratifica- 
tion of  the  court,  this  amounting  to  an  abso- 
lute sale,  the  fact  that  the  agent  of  the 
other  party  gave  him  a  draft  of  the  offer, 
to  copy  and  sign  as  his  own  letter,  repre- 
senting that  the  effect  of  writing  the  letter 
would  be  merely  to  give  the  seller  a  little 
hold  upon  the  purchaser ;  and  that  the  seller 
was  not  aware  of  any  mode  of  selling  an  en- 
tailed estate  except  under  a  statute  under 
which  the  court  judged  of  the  sufficiency  of 
the  price, — raises  an  issue  of  essential  error 
i^iduced  by  the  agent  of  the  other  party. 
StewflTt  v.  KpTinedy,  L.  R.  15  App.  Gas.  108. 
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Likewise,  when  a  mortgage  is  obtained  by 
the  misrepresentation  of  the  mortgagee,  it 
is  void;  and  it  is  immaterial,  as  to  its  legal 
effect  upon  the  instrument,  whether  the 
mortgagee  at  the  time  he  made  the  misrepre- 
sentation knew  it  to  be  false  or  not;  if  he 
made  the  statement  of  facts,  knowing  it  to 
be  false,  it  would  be  a  legal  fraud;  and 
though  he  did  not  know  that  it  was  false, 
yet  if  he  undertook  to  state  it  to  be  true, 
without  a  knowledge  of  its  truth  or  false- 
hood, and  it  operated  as  a  deception  of  the 
other  party  to  whom  it  was  made,  and 
thereby  induced  the  mortgage,  it  would 
avoid  it.  Joice  v.  Taylor,  6  Gill  &  J.  54,  25 
Am.  Dec.  325. 

And  where  a  mortgage  does  not  cover  all 
the  premises  owned  by  the  mortgagor  which 
he,  by  false  and  fraudulent  representations, 
induced  the  mortgagee  to  believe  were  in- 
cluded therein  when  the  latter  made  a  loan 
and  accepted  it  as  security  therefor,  a  court 
of  equity  will,  as  against  the  mortgagor  or 
his  voluntary  grantee,  reform  the  mortgage 
and  enforce  it  against  the  part  of  the  prem- 
ises not  originally  embraced  therein.  De 
Peyster  v.  Hasbrouck,  11  N.  Y.  582. 

And  a  mortgage  executed  to  secure  a  se- 
curity debt  of  the  mortgagor's  testator, 
which  was  barred  by  the  statute,  and  for 
payment  of  which  no  promise  had  been  made 
during  the  life  of  the  obligation,  is  not  bind- 
ing upon  the  legatee  giving  the  mortgage, 
where  she  acted  under  the  mistaken  belief 
and  upon  the  representation  of  the  mort- 
gagee that  the  property  was  already  in  lien 
to  secure  the  same  debt.  Blakemore  v. 
Blakemore,  19  Ky.  L.  Rep.  1619,  44  S.  W. 
96. 

So,  the  only  fraud  necessary  to  sustain 
a  judgment  reforming  a  lease  for  mistake 
is  such  as  may  be  inferred  from  the  failure 
of  the  lessee  to  correct  a  mistake  of  the 
lessor,  known  or  suspected  by  the  lessee  at 
the  time  of  the  execution  of  the  lease.  Wil- 
son V.  Moriarty,  88  Cal.  207,  26  Pac.  86. 

And  where,  when  a  person  executed  a 
lease,  she  did  not  understand  it  to  be  a 
lease  for  ten  years,  with  a  privilege  of  re- 
newal, but  understood  it  to  be  for  a  single 
term  of  five  years,  and  the  lessee  well  knew 
that  she  so  understood  it,  and  fraudulently 
induced  her  to  misunderstand  it,  the  lease 
will  be  reformed  in  equity.    Ibid. 

But  a  lessee  is  not  entitled  to  have  a 
lease  of  land  described  as  a  named  ranch, 
giving  it  a  particular  name,  reformed  so  as 
to  include  certain  land  therein,  where  he  was 
guilty  of  bad  faith  in  inducing  the  lessor  to 
include  more  land  in  the  lease  than  he  had  a 
right  to  lease,  and  did  not  identify  the 
boundaries  of  the  ranch  described.  St. 
Dennis  v.  Harras  (Or.)  105  Pac.  246. 

So,  where  purchasers  of  goods  were  trust- 
ed to  draw  notes  for  the  purchase  price,  and 
they  drew  them  and  delivered  them,  know- 
ing that  two  of  them  which  ran  for  the 
longest  period  did  not  bear  interest,  it  is  a 
clear  case  of  fraud  entitling  the  vendor  to 
have  the  notes  reformed.  Botaford  v.  Mc- 
Lean, 45  Barb.  478. 

And   where   a  note    payable   to   a   bank. 
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given  for  the  indebtedness  of  an  incorporat- 
ed company,  was,  by  direction  of  the  presi- 
dent and  cashier  of  the  bank,  signed  by  the 
officers  of  such  company,  followed  by  the 
official  designation  of  each  officer,  and  the 
bank  officials  at  the  time  represented  to  such 
signers  that  they  were  not  personally  liable, 
and  the  note  was  executed  and  accepted  as 
the  obligation  of  the  company  alone,  equity 
will  reform  the  note  to  correspond  with  the 
intention  of  the  parties,  and  such  intention 
may  be  shown  by  parol  evidence.  Law- 
rence County  Bank  v.  Amdt,  69  Ark.  406, 
65  S.  W.  1062. 

So,  where  a  person  gave  a  note  for  a  share 
in  a  tract  of  oil  land,  and  claimed  that  the 
note  was  invalid  because  of  misrepresenta- 
tions as  to  the  value  of  the  land,  if  he  was 
induced  to  subscribe  by  representations  of 
the  agent  of  the  owners  of  the  land,  believed 
to  be  true  by  well-informed  men,  he  cannot 
allege  that  he  was  deceived  and  defrauded 
by  such  representations;  but  if  the  represen- 
tations were  made  by  &uch  agent,  knowing 
them  to  be  false,  and  they  were  made  by 
fraud  of  the  owners,  for  the  purpose  of  ob- 
taining the  note,  and  the  note  was  given  in 
consequence  thereof,  no  recovery  can  be  had 
on  the  note.    Watts  v.  Cummins,  59  Pa.  84. 

And  where  partners  gave  two  notes  to  a 
person,  and  afterwards  both  of  them  died, 
and  at  the  time  of  the  death  of  the  survivor 
both  notes  were  barred  by  the  statute  of 
.limitations,  and  after  such  death  the  holder, 
knowing  the  notes  were  barred,  fraudulently 
or  under  a  mistake  of  the  law  represented  to 
the  administratrix  of  the  survivor  that  the 
notes  were  unpaid  and  valid  and  in  full 
force  against  the  estates,  and  succeeded  in 
securing  her  bond  for  half  the  amount, 
while  this  was  a  misrepresentation  of  the 
law,  still,  it  is  a  case  in  which  equity  will 
relieve  the  administratrix,  and  the  defense 
may  be  made  at  law  by  a  plea  under  the 
statute,  setting  out  the  facts.  Brown  v. 
Rice,  26  Gratt.  467. 

So,  when  a  release  is  given  to  one  joint 
debtor,  although  under  a  misapprehension 
of  its  operating  to  discharge  the  codebtor, 
a  court  of  equity  will  not  relieve  against 
it,  unless  there  was  fraud  or  unfair  prac- 
tice. Joy  V.  Wurtz,  2  Wash.  (C.  C.)  206, 
Fed.  Cas.  No.  7,555. 

And  mere  ignorance  of  a  party  to  a  note, 
at  the  time  the  note  was  executed,  that  it 
was  unlawful  to  contract  for  the  payment  of 
interest  at  the  rate  of  10  per  cent  per  an- 
num, in  the  absence  of  proof  of  fraud  or  mis- 
representation, furnishes  no  ground  to 
equity  to  reform  the  contract.  Ottenheimer 
V.  Cook,  10  Heisk.  309. 

So,  the  taking  of  a  bond  for  discharge 
upon  ne  exeat,  which  makes  the  surety 
liable  for  any  amount  adjudged  to  be  due 
in  the  action,  which  was  executed  by  the 
surety  in  the  belief  that  it  was  a  bond  only 
to  secure  defendant's  appearance,  under  an 
agreement  with  defendant  that  the  bond  was 
to  secure  the  amount  adjudged  due,  of  which 
agreement  the  surety  was  ignorant,  is  a 
fraud  upon  the  surety.  Griswold  v.  Hazard, 
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And  where  a  contract  was  made  between  i 
landowner  and  another  for  the  cutting  of 
timber  on  the  landowner's  land,  in  considen- 
tion  that  half  the  lumber  manufactured 
therefrom  should  be  delivered  to  the  Uod- 
owner;  and  at  the  same  time  an  executorT 
contract  was  made  for  the  sale  of  the  land 
to  the  same  person  for  a  price  representing 
the  value  of  the  land  without  timber,  it  be- 
ing understood  that  the  timber  was  reserved 
to  the  vendor  by  the  contract  first  men- 
tioned ;  and  afterwards  a  purchaser  who  bad 
succeeded  to  the  rights  of  the  former  pur- 
chaser under  both  contracts  paid  up  tbe 
purchase  money  of  the  land,  and  a  deed  was 
delivered,  which  by  mistake  on  the  part  of 
the  vendor  contained  no  re8ervati<Mi  of  anv 
interest  in  the  timber,  the  purchaser  beuig 
aware  of  the  vendor's  mistake,  and  receiv- 
ing the  deed  knowing  that  the  vendor  sup- 
posed that  the  timber  was  reserved, — the 
vendor  is  entitled  to  a  reformation  of  tbe 
deed  on  the  ground  of  fraud,  and  to  damages 
for  the  removal  of  timber  by  the  purchaser 
claiming  the  same  under  the  deed.  Welles 
V.  Yates,  44  N.  Y.  525, 

And  where  a  life  insurance  company  by 
its  authorized  agent  falsely  and  fraudulent- 
ly represented  to  the  executor  of  the  as- 
sured, whose  mental  faculties  were  at  tbe 
time  impaired  by  age,  financial  disasters,  and 
domestic  affliction,  that  sufficient  evidence 
had  been  discovered  to  avoid  the  policy,  and 
that  the  company  would  contest  and  defeat 
its  collection,  and  thereby  procured  a  set- 
tlement of  the  claim,  and  a  surrender  of 
the  policy  by  paying  an  amount  grossly 
unjust  to  the  estate  of  the  assured, — such 
settlement  may  be  set  aside  in  equity, 
and  the  balance  due  on  the  policy  recovered. 
McLean  v.  Equitable  L.  Assur.  See  100  Ind. 
127,  50  Am.  Rep.  779. 

So,  where  a  bond  for  title  incorrectly 
describes  land  to  be  conveyed,  a  certain 
number  of  feet  being  given  in  the  descrip- 
tion, when  enough  land  to  include  desig- 
nated buildings  was  contracted  for,  and  the 
vendor  assured  the  vendee  that  the  desig- 
nated number  of  feet  included  the  build- 
ings, which  it  did  not,  the  purchaser  is  en- 
titled to  a  correction  of  the  bond,  and  the 
mistake  may  be  established  by  parol  evi- 
dence. GofT  v.  Jones,  70  Tex.  572,  8  Am.  St. 
Rep.  619,  8  S.  W.  525. 

And  where  a  man  was  induced  to  marry 
a  widow  upon  the  hope  and  confidence  of 
having  the  interest  she  had  in  the  estate. 
of  her  former  husband,  without  which  he  ^ 
never  would  have  married  her,  and  the  wid- 
ow had  voluntarily  disposed  of  the  property, 
equity  will  set  aside  the  deed.  Howard  v. 
Hooker,  2  Rep.  in  Ch.  81. 

3.  Inequitable  conduct. 

(a)  General  rules  as  to. 

While  it  is  a  general  rule  that  for  a  mis- 
take of  law,  pure  and  simple,  there  ia  n^ 
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remedy  or  relief,  yet  where  the  surround- 
ing circumstances  are  of  such  a  nature 
that  the  adverse  party  is  seeking  to  avail 
himself  of  the  opportunities  afTorded  by  the 
mistake,  and  attempting  to  enforce  an  in- 
equitable advantage  without  consideration, 
and  the  other  party  is  not  blamable,  equit- 
able relief  can  in  such  case  be  afforded  to 
the  party  so  mistaken,  if  the  other  party 
is  not  thereby  injured;  and  such  mistake 
need  not  be  mutual.  Lane  v.  Holmes,  55 
Minn.  379,  43  Am.  St.  Rep.  508,  57  N.  W. 
132;  Benson  v.  Markoe,  37  Minn.  30,  5 
Am.  St.  Rep.  816,  33  N.  W.  38;  Sands  v. 
Sands,  112  111.  225;  Smith  v.  Patterson,  53 
Mo.  App.  66;  Whelen's  Appeal,  70  Pa.  410; 
Hunt  V.  Moore,  2  Pa.  St.  105;  Sparks  v. 
White,  7  Humph.  86. 

Equity  will,  if  possible,  restore  both  par- 
ties to  the  same  condition  as  before,  where 
they  have  acted  under  a  mistake  of  law, 
though  there  was  no  actual  fraud,  if  one 
was  unduly  influenced  and  misled  by  the 
other  to  do  that  which  he  would  not  have 
done  but  for  such  influence,  and  he  has  in 
consequence  conveyed  property  to  the  other 
without  any  consideration,  or  purchased 
what  was  already  legally  his  own.  Jordan 
V.  Stevens,  51  Me.  78,  81  Am.  Dec.  556. 

And  if  a  man  is  clearly  under  mistake 
in  point  of  law,  which  mistake  is  produced 
by  the  representations  of  the  other  party, 
he  can  be  relieved  in  equity  as  well  as  if 
the  mistake  were  as  to  a  matter  of  fact. 
Drew  V.  Clarke,  Cooke  (Tenn.)  374,  6  Am. 
Dec.  698;  Cooper  v.  Joel,  1  DeG.  F.  &  J. 
240. 

And  where  the  plaintiff's  complaint 
showed  that  her  mistake  9  to  her  legal 
rights  was  induced  and  encouraged  by  the 
misrepresentation  of  the  defendant,  and 
was  known  to  and  taken  advantage  of  by 
him,  and  that  he  could  not  in  conscience 
retain  the  beneflt  acquired  through  such 
mi«:take,  the  complaint  stated  a  cause  of 
action  sufficient  to  withstand  demurrer  for 
want  of  facts.    Bales  v.  Hunt,  77  Ind.  355. 

Equity  will  take  cognizance  of  mixed 
questions  of  law  and  fact,  such  as  ignor- 
ance or  mistake  of  law  admixed  with  mis- 
representation, imposition,  undue  confidence, 
undue  influence,  mental  imbecility,  or  sur- 
prise. Emerson  v.  Navarro,  31  Tex.  334,  98 
Am.  Dec.  534;  Moreland  y.  Atchison,  19 
Tex.  303. 

Or  where  advantage  is  taken  of  another's 
situation  or  condition.  Moreland  v.  At- 
chison, supra. 

And  a  mistake  of  fact  occasioned  by  act- 
ing on  the  representations  of  another, 
which  representations  were  in  turn  occa- 
sioned by  a  mistake  of  law,  is  sufficient 
ground  for  relief  in  equity  from  a  contract 
entered  into  with  the  person  making  the 
representations,  on  the  faith  thereof. 
Champlin  v.  Laytin,  18  Wend.  407,  31  Am. 
Dec,  382. 

And  if  a  party  to  a  contract  is  ignorant 
of  the  law,  and  the  other  party,  knowing 
this  and  also  knowing  the  law,  takes  ad- 
vantage of  his  ignorance  to  misstate  the 
law,  and  bv  inequitable,  unfair,  and  de- 
28  L.RA.(^f.S.) 


ceptive  conduct  affirms  his  mistake  and  con- 
ceals the  truth,  the  former  may  have  relief 
in  equity.  Busiere  v.  Re  illy,  189  Mass.  518, 
75  N.  E.  958. 

And  a  court  of  equity  will  relieve 
against  misrepresentations,  though  inno- 
cently made,  by  rescinding  the  contract 
on  the  ground  of  mistake.  Holmes  v.  Clark, 
10  Iowa,  423. 

So,  where  one  who  has  had  superior 
means  of  information,  or  professes  a  su- 
perior knowledge,  even  of  the  law,  and 
thereby  obtains  an  unconscientious  advan- 
tage of  another  who  is  confessedly  ignor- 
ant, and  who  has  not  been  in  a  situation  to 
be  informed,  the  injured  party  is  as  much 
entitled  to  relief  on  the  ground  of  fraud  as 
if  the  misrepresentation  were  a  matter  of 
fact.    Moreland  v.  Atchison,  supra. 

And  in  some  instances,  mistake  on  one 
side,  and  knowledge  thereof  on  the  other, 
and  taking  advantage  of  it,  may  be  suffi- 
cient to  justify  the  reformation  of  a  con- 
tract, provided  there  is  another  existing 
contract  which  may  be  substituted.  Moehl- 
enpah  v.  Mayhew,  138  Wis.  561,  119  N.  W. 
826. 

So,  equity  will  relieve  when  the  legal  ef- 
fect of  a  transaction  is  misunderstood,  if 
the  want  of  proper  understanding  of  its  ef- 
fect was  produced  by  the  misleading  state- 
ments  of  the  other  party  to  the  contract. 
Lott  V.  Kaiser,  61  Tex.  665. 

And  a  mistake  in  the  execution  of  an 
instrument,  as  to  its  legal  effect,  induced 
by  the  act  of  a  party,  whether  fraudulent 
or  innocent,  entitles  the  other  party  to  its 
reformation,  conforming  it  to  its  intended 
meaning  and  operation.  Heert  v.  Cruger, 
14  Misc.  508,  35  N.  Y.  Supp.  1063;  Evans 
V.  Llewellyn,  2  Bro.  Ch.  150. 

So,  if  one,  through  mistake  of  his  legal 
rights  and  mistake  of  facts,  assumes  an  ob- 
ligation which  he  would  not  have  assumed 
but  for  such  mistake,  a  court  of  equity 
will  grant  relief;  and  this  is  especially  so  if 
the  mistake  was  induced  or  encouraged  by 
the  representations  of  the  party  benefited, 
or  if  he  withheld  information  which,  under 
the  circumstances,  it  was  his  duty  to  im- 

Sart.     Wilson  v.  Maryland  L.  Ins.  Co.  60 
Id.  150. 

And  equity  may  relieve  against  mistakes 
of  law  which  relate  merely  to  legal  rights 
in  particular  transactions,  where  the  par- 
ties do  not  stand  in  eq^ual  positions,  or 
where  the  mistake  is  seen  and  taken  advan- 
tage of  by  the  one  party,  or  where  there 
are  circumstances  which  excite  suspicion  of 
fraud,  imposition,  misrepresentation,  or  un- 
due influence  on  one  side,  or  imbecility, 
credulity,  or  blind  confidence  on  the  other. 
Nelson  v.  Betts,  21  Mo.  App.  219. 

So,  a  mistake  of  law — as,  when  an  in- 
strument has  a  different  legal  effect  from 
what  a  party  to  it  intended — may  be  re- 
lieved against  in  equity,  if  the  mistake  be 
that  of  one  of  the  parties,  who  placed  great 
trust  and  confidence  in  the  other,  and  the 
confidence  was  betrayed.  Adair  v.  McDon- 
ald, 42  Ga.  506. 

And  where  it  appears  that  one  of  the 
parties  to  a  written  agreement  knew  at  the 
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time  of  its  execution  that  it  did  not  truly 
express  the  intention  of  the  parties,  and  al- 
so knew  that  the  other  party  signed  it  sup- 
posing the  intention  to  be  correctly  ex- 
pressed, a  case  for  revision  is  made  out. 
The  right  to  revision  does  not  depend  upon 
the  fact  that  he  might  or  might  not  have 
discovered  the  mistake  before  signing.  Hig- 
gins  V.  Parsons,  65  Cal.  280,  3  Pac.  881. 

And  though  there  were  no  such  peculiar 
relations  between  the  parties  as  to  place 
the  one  who  remained  silent  under  an  un- 
usual obligation,  he  must  be  deemed  to 
have  appreciated  the  legal  effect  of  the 
transaction,  and  to  have  known  that  the 
other  was  flcting  in  ignorance  of  such  fact. 
Kldridge  y.  Dexter  &,  P.  R.  Co.  88  Me.  191, 
33  Atl.  974. 

And  a  deed  executed  by  an  ignorant  and 
illiterate  person  in  reliance  upon  the- agent 
for  the  grantee,  to  whom  he  has  intrusted 
its  preparation,  which  does  not  express  the 
real  contract  between  the  parties,  will  be 
reformed  in  equity,  where  it  also  appears 
that  the  grantor  believed  that  the  agent 
was  his  attorney,  and  relied  entirely  on 
him  to  prepare  the  papers  properly.  Archer 
V.  California  Lumber  Co.  24  Or.  341,  33 
Pac.  626. 

So,  a  court  of  equity  will  interfere  when 
called  upon  to  relieve  a  party  against  his 
mistake,  made  under  a  combination  of  such 
adverse  circumstances  as  to  destroy  his  ca- 
pacity to  know  the  nature  of  the  contract 
or  engagement  to  which  he  became  a  party. 
Bean  v.  Western  North  Carolina  R.  Co. 
107  N.  C.  731,  12  S.  E.  600;  Moreland  v. 
Atchison,  19  Tex.  303. 

And  a  person  who,  having  heretofore  oc- 
cupied a  fiduciary  relation  to  another,  fraud- 
ulently suffered  her  to  pay  an  obligation 
upon  which  she  was  not  legally  liable, 
whereby  he  became  the  beneficiary,  cannot 
defend  in  a  court  of  equity  by  insisting 
that  she  ought  to  have  known  the  law. 
Tompkins  v.  HoUister,  60  Mich.  470,  27  N. 
W.  651. 

So,  an  illiterate  party  to  a  contract  is 
not  negligent  in  signing  a  contract  without 
informing  himself  as  to  its  contents  or 
legal  effect,  where  he  relies  upon  the  other 
party  properly  to  express  the  terms  of 
their  oral  agreement  in  the  writing,  and 
upon  the  latter's  representation  that  he  has 
done  so.  Williams  v.  Hamilton,  104  Iowa, 
423,  65  Am.  St.  Rep.  475,  73  N.  W.  1029. 

And  in  such  case  an  illiterate  party  who 
relies  upon  the  other,  to  the  latter's  knowl- 
edge, to  embody  their  oral  agreement  in  a 
written  contract,  may  have  the  contract  re- 
formed so  as  to  conform  to  their  under- 
standing, where  it  was  read  over  to  him 
before  it  was  executed,  and  he  called  atten- 
tion to  a  certain  omission,  but  was  assured 
by  the  oth«r  party  that  the  contract  covered 
everything  agreed  upon,  which  was  not 
true.     Ibid. 

And  when  a  court  is  endeavoring  to  as- 
certain what  reliance  was  placed  on  rep- 
resentations in  the  making  of  a  contract, 
it  must  consider  them  with  reference  to  the  | 
subject -mntter  and  the  relative  knowledge 
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of  the  parties;  and  if  the  subject  is  cap- 
able of  being  accurately  known,  and  one 
party  is,  or  is  supposed  to  be,  possessed  of 
accurate  knowledge,  and  the  other  is  en- 
tirely ignorant,  and  a  contract  is  entered 
into,  after  representations  made  by  the 
party  having  knowledge,  without  any  means 
of  verification  being  resorted  to  by  the  oth- 
er, it  may  be  presumed  that  the  ignorant 
man  relied  on  the  statements  made  by  the 
other,  supposing  him  to  be  better  informed. 
Clapham  v.  Shillito,  7  Beav.  146. 

So,  where  one  party  to  an  agreement 
has  knowledge  of  a  mistake  in  it,  and  of 
the  other  party's  ignorance  thereof,  and, 
with  such  knowledge,  remains  silent  when 
he  should  speak,  he  is  estopped  to  defeat 
a  reformation  by  asserting  that  the  mis- 
take lacks  mutuality.  Roszell  v.  Rosiell, 
109  Ind.  354,  10  N.  E.  114. 

And  although  a  mistake  as  to  the  law 
forms  no  ground  for  reforming  a  contract, 
yet  where  a  party  acting  under  a  mistake 
of  law  or  of  fact  does  acts  which  mislead 
the  adverse  party,  he  is  estopped  as  well 
as  if  he  were  not  acting  under  such  mis- 
take.   Garnar  y.  Bird,  57  Barb.  277. 

And  specific  performance  of  a  contract 
can  only  be  had  by  one  whose  hands  are 
perfectly  clean  and  whose  conscience  is 
entirely  void  of  offense;  and  if  a  contract 
has  been  obtained  from  a  party  in  ignor- 
ance of  his  rights,  either  as  to  law  or  facts, 
specific  performance  will  be  refused.  Trig;; 
v.  Read,  5  Humph.  529,  42  Am.  Dec.  447. 

To  justify  a  court  of  equity  in  reforming 
a  written  contract,  however,  it  should 
clearly  appear  that  there  was  some  rela- 
tion of  trust  ^or  confidence  between  the 
parties  that  had  been  abused,  or  that  there 
was  fraud,  or  fraud  on  one  side  accompanied 
by  mistake  on  the  other,  or  that  the  means 
of  knowing  the  facts  were  not  equaliy 
open  to  both  parties.  Kleinsorge  v.  Robse, 
25  Or.  51,  34  Pac.  874. 

And  equity  will  not  reform  a  written 
contract  because  of  mistake  as  to  the  eon- 
tents  of  the  writing  on  the  part  of  the 
complaining  party,  who  was  able  to  read, 
and  fraud  of  the  other  party,  which  consist- 
ed only  in  making  false  representations  as 
to  such  contents,  on  which  the  complain- 
ing party  relied  as  true  because  of  confi- 
dence in  the  party  making  them,  no  fidn- 
ciary  or  confidential  relation  existing  be- 
tween the  parties,  and  no  sufficient  excuse 
appearing  why  the  complaining  party  did 
not  read  the  contract.  Weaver  v.  Rob- 
erson  (Ga.)  67  S.  E.  662;  Meade  v.  Norfolk 
&  W.  R.  Co.  89  Va.  296,  15  S.  E.  497. 

So,  where  the  parties  dealing  with  prop- 
erty stand  upon  a  footing  of  eauality,  they 
must  take  the  consequences  of  a  contract 
deliberately  entered  into,  and  cannot  have 
the  same  reformed  in  equity.  Grrmes  t. 
Sanders,  93  U.  S.  65,  23  L.  ed.  798;  Dcaie  t. 
Carr,  3  N.  J.  Eq.  613. 

A  misapprehension  of  the  law  by  a  party 
to  an  express  contract  will  not  autlioriw 
him  to  rescind  it,  if  there  have  been  no 
fraud  and  no  misapprehension  of  the  t^ti. 
Jeiiks  y.  Mathews,  31  Ale.  318. 
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And  when  parties  deal  at  armB*  length, 
and  there  is  no  confidential  or  fiduciary 
relation  between  them,  mere  silence  on  the 
part  of  a  purchaser  of  realty,  or  failure 
to  disclose  knowledge  on  his  part  of  a  pe- 
culiar value  affecting  the  property  or  the 
title  thereto,  is  not  sufficient  to  set  aside 
a  sale  fairly  made,  which  is  otherwise  un- 
impeachable. Pennybacker  v.  Laidley,  S3 
W.  Va.  624,  11  S.  E.  39;  Fritz  v.  Fritz,  94 
Minn.  264,  102  N.  W.  705. 

And  where  a  conveyance  was  obtained 
from  persons  uninformed  of  their  rights, 
and  it  was  accepted  and  executed  after  the 
vendors  had  gone  home  and  consulted 
friends,  they  ought  not  to  be  relieved.  Ev- 
ans V.  Llewellyn,  2  Bro.  Ch.  150. 

And  that  a  party  entered  into  an  agree- 
ment to  avoid  a  controversy  at  law,  that  he 
was  ignorant  of  the  law,  and  was  alarmed 
by  the  other  party  issuing  against  him  a 
writ  of  ne  exeat,  when  it  does  not  appear 
that  the  other  party  sued  out  that  proc- 
ess with  any  improper  object,  constitutes 
no  ground  for  relieving  him  from  such  con- 
tract, voluntarily  and  deliberately  entered 
into.  Gunter  v.  Thomas,  36  N.  C.  (1  Ired. 
£q.)  199. 

Nor  can  a  purchaser,  in  the  absence  of 
fraudy  obtain  compensation,  after  convey- 
ance, for  a  misrepresentation,  even  though 
such  misrepresentation  related  to  the  sub- 
ject-matter of  the  conveyance.  Manson  v. 
Thacker,  L.  R.  7  Ch.  Div.  620. 

In  the  above  case.  Bos  v.  Helsham,  L.  R. 
2  Exch.  72,  supra,  rV.  g,  2,  (a),  was  dis- 
tinguished upon  the  ground  that  in  that 
case  the  vendor  was,  in  the  opinion  of  the 
court,  guilty  of  a  fraud. 

So,  to  constitute  a  ground  for  the  res- 
cission of  a  contract,  a  voluntary  state- 
ment must  be  believed  by  the  party  to 
whom  it  is  addressed.  Pennybacker  v.  Laid- 
ley, supra. 

And  one  who  in  honest  error  asserts  that 
which  is  not  true,  for  the  purpose  and  with 
the  effect  of  influencing  another,  who  in 
good  faith  relies  upon  the  assertion,  can- 
not correct  the  mistake  for  his  own  benefit 
and  to  the  injury  of  the  party  deceived. 
Smith  V.  Cramer,  39  Iowa,  413. 

And  where  the  evidence  in  an  action  for 
the  reformation  of  a  contract  fairly  shows 
that  the  contract  expressed  the  intent  of 
the  parties  when  it  was  signed,  a  claim  by 
the  plaintiff  that  the  other  party  to  the 
contract  was  his  attorney,  m  whom  he 
placed  special  confidence,  is  immaterial  and 
will  be  Ignored.  Roundy  v.  Kent,  75  Iowa, 
662,  37  N.  W.  146. 

(If)  Application  in  partictilar  cases, 

A  voluntary  settlement  by  a  widow  upon 
a  clergyman  and  his  family  will  be  set 
aside  in  equity,  when  obtained  by  undue  in- 
fluence of  and  abused  confidence  in  the 
clergyman  as  an  agent  undertaking  the 
management  of  her  affairs,  upon  principles 
of  public  policy  and  utility  applicable  to  the 
relation  of  guardian  and  ward.  Huguenin 
V.  Baseley,  14  Ves.  Jr.  273,  6  Eng.  Rul. 
Cas.  834. 
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And  where  one  was  a  near  neighbor  and 
regarded  as  a  particular  friend  to  a  grantor 
who  was  an  old,  infirm,  and  ignorant  wid- 
ow, and  obtained  from  her  a  deed  for  a 
tract  of  land  by  untruly  stating  to  her 
that  the  supreme  court  had  decided  adverse- 
ly to  her  interest  in  an  action  for  such 
land,  the  deed  will  be  set  aside  in  equity. 
Mason  v.  Pellet ier,  82  N.  C.  40. 

And  equity  will  interfere  in  the  case  of 
an  immigrant  who,  having  just  arrived, 
meets  an  old  citizen  who  professes  famil- 
iarity with  the  land  titles  of  the  country, 
and  proposes  to  sell  him  land  to  which  he 
assures  the  immigrant  he  has  perfectly 
good  title,  when  he  has  not.  Moreland  v. 
Atchison,  19  Tex.  303. 

And  under  a  statute  like  that  of  South 
Dakota,  providing  that  apparent  consent  to 
a  contract  is  not  real  or  free  when  obtained 
through  mistake,  including  mistake  of  law 
arising  from  a  similar  misapprehension  of 
the  law  by  all  the  parties,  or  a  mistake  by 
one  party  of  which  the  others  are  aware  at 
the  time  of  contracting,  but  which  they  do 
not  rectify,  and  that  a  party  to  a  contract 
may  rescind  if  the  consent  of  the  party  re- 
scinding, or  of  any  party  jointly  contracting 
with  him,  was  given  by  mistake,  provided 
he  acts  promptly  on  discovering  the  facts, 
where  a  widow  was  clearly  mistaken  as  to 
her  legal  rights  in  her  husband's  estate  at 
the  time  she  signed  an  agreement  with  the 
other  distributees  to  accept  one  sixth  of 
the  estate,  and  such  other  distributees  ap- 
peared at  the  time  to  have  understood  that 
she  was  entitled  to  one  third  of  her  hus- 
band's property,  she  is  entitled  to  rescind 
such  agreement,  she  having  acted  immed- 
iately on  ascertaining  her  rights,  before  any 
change  has  occurred  in  the  situation  of  the 
parties.  GrifTing  v.  Gislason,  21  S.  D.  56, 
109  N.  W.  646. 

So,  where  a  favorite  son  took  advantage 
of  his  mother's  affection,  and  induced  her 
to  make  a  conveyance  of  ail  her  estate  to 
him  upon  the  assurance  of  the  son  that  the 
deed  was  in  the  nature  of  a  will,  and  would 
not  take  effect  in  her  lifetime,  the  mother 
being  at  the  time  over  seventy  years  of 
age  and  greatly  weakened  in  body  and  mind, 
and  the  paper  was  handed  to  the  son  to  be 
placed  with  her  papers,  and  after  recovery 
she  destroyed  the  deed,  equity  will  not  in- 
terfere to  compel  her  to  re -execute  it.  Sands 
V.  Sands,  112  111.  225. 

And  where  the  mother  acted  under  the 
assurance  and  belief  that  the  deed  would 
not  take  effect  until  recorded,  and  the  gran- 
tee agreed  not  to  procure  the  same  to  be 
recorded  during  her  life,  the  deed  does  not 
take  effect  as  to  the  grantee,  and  the  gran- 
tor has  a  right  to  destroy  it  at  pleasure. 
Ibid. 

So,  if  a  father  making  a  grant  to  his 
children  was  induced  by  the  grantees  to 
omit  from  the  deed  a  clause  showing  that  it 
was  to  take  effect  only  after  his  death,  and 
was  led  to  believe  that  the  oral  under- 
standing would  have  the  same  effect  to 
protect  him  in  his  possession  during  his 
life  that   the   omitted   clause   would  have 
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had,  the  grantees  will  not  be  permitted  to 
take  advantage  of  the  grantor's  failure  to 
insert  the  clause.  Lott  v.  Kaiser,  61  Tex. 
666. 

And  where  a  deaf  and  aged  father  made 
a  deed  to  his  son,  in  whom  he  reposed  con- 
fidence, conveying  a  tract  of  land  in  fee, 
but  omitting,  either  by  the  mistake  or  con- 
trivance of  the  son,  under  whose  direction 
the  deed  was  drawn,  to  reserve  a  life  es- 
tate to  the  grantor,  an  equity  arises  in  favor 
of  the  father  to  have  such  instrument  re- 
formed in  accordance  with  the  original  in- 
tention of  the  parties.  Day  v.  Dav,  84  N. 
C.  408. 

So,  where  a  woman  by  importunity  and 
misrepresentation  obtained  a  deed  from  her 
daughter,  who  at  the  time  was  only  seven- 
teen years  old,  and,  though  recently  mar- 
ried, still  lived  with  her  mother,  and  the 
deed  was  made  by  the  daughter  in  entire 
ignorance  of  her  rights,  it  will  not  be  al- 
lowed to  stand.  Baldock  y.  Johnson,  14  Or. 
542,  13  Pac.  434. 

And  a  deed  of  land  obtained  by  a  father 
from  his  daughters  by  misrepresentation 
and  undue  influence,  whereby  the  fee  was 
conveyed,  instead  of  a  life  estate  as  the 
daughters  intended,  is  reforroable  in  equi- 
ty; and  a  purchaser  from  the  father  with 
notice  will  be  enjoined,  after  the  death  of 
the  father,  from  claiming  title  thereunder. 
Bailey  v.  Woodbury,  50  Vt.  166. 

And  equity  will  set  aside  a  deed  from 
a  single  woman  to  her  grandfather,  creat- 
ing an  irrevocable  separate  use  for  the 
grantor,  when  it  was  not  executed  in  con- 
templation of  marriage,  nor  with  the  in- 
tent to  make  an  irrevocable  gift,  but  upon 
an  assurance  by  the  grandfather  and  moth- 
er that  it  could  be  revoked,  and  without 
the  advice  of  counsel  upon  the  point,  the 
only  purpose  of  execution  having  been  ac- 
complished. Bristor  v.  Tasker,  135  Pa.  110, 
20  Am.  St.  Rep.  853,  19  Atl.  851. 

Nor  will  a  conveyance  by  an  eldest  son 
to  his  brothers,  of  his  interest  in  the  es- 
tate of  their  father,  for  an  inadequate  con- 
sideration, be  permitted  to  stand,  where  he 
was  ignorant  of  his  rights,  and  there  was 
an  absence  of  full  and  free  disclosure  of  all 
the  material  facts  known  to  the  brothers, 
the  eldest  son  being  under  pecuniary  pres- 
sure and  without  proper  legal  advice. 
Sturge  V.  Sturge,  12  Beav.  229. 

And  where  a  person  died  intestate,  hav- 
ing considerable  real  estate,  and  leaving 
two  persons  his  coheiresses  at  law,  both  of 
whom  were  advanced  in  years  and  illit- 
erate; and  a  third  person,  ascertaining  the 
heirship  of  the  coheiresses,  induced  them  to 
sign  an  agreement  whereby,  in  consideration 
of  his  revealing  to  them  the  existence  of 
the  property  and  their  title  to  it,  of  which 
they  were  unaware,  they  agreed  to  give 
him  half  of  the  net  amount  of  the  property, 
which  property  was  in  the  hands  of  a  pub- 
lic trustee  of  another  country;  and  the 
title  of  the  coheiresses  was  clear,  and  no 
litigation  was  contemplated, — the  agreement 
will  be  set  aside  as  an  improvident  bar- 
gain obtained  by  taking  an  unfair  advant- 
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age   of  the  coheiresses'  position.     Bees  t. 
De  Bernardy  [1896]  2  Ch.  437. 

And  where  a  daughter  accepted  a  large 
legacy  left  her  by  her  father,  who  recom- 
mended to  her  to  release  her  right  to  ber 
orphanage  part,  which  she  did  release  a^ 
cordingly,  the  orphanage  part  being  much 
more  than  the  legacy,  though  she  was  toki 
she  might  elect  which  she  pleased  to  uke. 
yet  if  she  did  not  know  she  had  a  rig'jt 
first  to  inquire  into  the  ralue  of  the  per- 
sonal estate  and  the  quantity  of  her  orphan- 
age right  before  she  made  her  election,  sht 
may  avoid  her  release.  Pusey  v.  De^bour- 
rie,  3  P.  Wms.  315,  10  Eng.  Rul.  Cas.  351. 

So,  an  accoimt  between  an  aged  tenant 
for  life  and  the  remainderman,  who  wa?  al- 
so executor,  which  was  settled  and  sipied 
by  the  tenant  for  life  under  the  advice  of 
her  solicitor,  will  be  set  aside  on  the  ground 
of  the  executor  not  having  fumishol  full 
information,  and  of  the  account  being 
founded  on  an  erroneous  opinion  of  coun^i 
as  to  the  rights  of  the  parties,  obtained 
ew  parte  by  the  executor,  and  of  the  ac- 
count being  complicated  in  its  form,  and, 
though  professing  to  be  made  in  conformity 
with  the  opinion,  yet  containing  an  addi- 
tion of  a  purchase  and  sale  between  the 
parties.  Pickering  y.  Pickering,  2  Beav. 
31,  25  Eng.  Rul.  Cas.  37. 

And  where  an  executor,  supposing  a  per- 
son to  be  entitled  to  a  legacy  under  tie 
will  of  which  he  was  the  executor,  paid 
the  sum  to  such  person  out  of  the  deceased's 
estate,  in  the  presence  of  the  legatee's  hus- 
band, with  his  consent,  when  the  legatee 
was  not  in  truth  entitled  to  such  legacj 
under  the  will,  which  was  known  to  her 
husband  at  the  time  of  the  payment,  but 
was  not  disclosed  to  the  executor,  the  hus- 
band of  the  legatee,  who  received  the  monev, 
had  no  moral  or  conscientious  right  to  re- 
tain it,  and  the  executor  was  entitled  to 
recover  it  back  in  an  action  against  him 
for  the  recovery  of  money  paid  under  mis- 
take. Northrop  v.  Graves,  19  Conn.  548, 
50  Am.  Dec.  264. 

So,  a  sale  of  an  annuity  by  an  attomer 
to  his  client  may  be  set  aside,  where  the 
client  was  a  widow  seventy  years  of  aps 
and  the  attorney  lived  in  the  same  \iUcr\ 
and  failed  to  use  reasonable  diligence  to  h?c 
that  she  thoroughly  understood  the  situa- 
tion.   Gibson  v.  Jeyes,  6  Ves.  Jr.  266. 

And  where  a  woman  who  was  unacquaint- 
ed with  business  was  dealing  not  at  arm?' 
length  with  persons  who  were  business  men 
aided  by  legal  counsel,  who  misrepresent- 
ed matters  to  her,  and  she,  under  the  mis- 
taken belief  that  her  premises  were  sub- 
ject to  certain  mortgages,  and  that  she  was 
without  remedy,  signed  a  deed  for  the 
property  under  protest,  and  acknowledged 
it  unwillingly,  equity  will  relieve  against 
such  deed.  Toland  v.  Corey,  6  Utah,  392, 
24  Pac.  190. 

.  And  a  deed  for  land  obtained  from  s  per- 
son who  was  old  and  infirm,  but  had  men- 
tal capacity  sufficient  to  make  a  deed, 
through  fraud  and  concealment  of  material 
facts,  known  to  the  grantee,  respecting  thf 
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effect  of  the  deed  and  the  nature  of  tlie 
title  sought,  will  be  set  aside  at  tlie  suit  of 
the  one  thus  defrauded,  altliough  part  of 
the  interest  tlius  acquired  was  subsequently 
reconveyed  and  accepted  by  her  while  still 
ignorant  of  the  facts  relating  to  her  title 
and  the  effect  of  such  prior  and  subsequent 
deeds.  ToUey  v.  Poteet,  62  W.  Va.  231,  57 
a  E.  811. 

And  where  a  banking  firm  advanced  mon- 
ey to  a  man,  and  took  a  promissory  note 
for  it,  which  was  signed  by  the  man  and  his 
wife,  the  wife  having  no  separate  property, 
and  the  man  died  insolvent,  and  shortly 
after  his  death  one  of  the  partners  in  the 
bank  went  to  the  widow  and  asked  her  if 
she  could  pay  any  money  on  account,  and 
on  her  answering  that  she  could  not,  ob- 
tained her  signature  to  a  new  promissory 
note  written  by  him,  such  note  is  invalid 
in  equity,  it  being  doubtful  whether  or  not 
she  knew  that  she  was  not  liable  upon  the 
original  note.  Coward  v.  Hughes,  1  Kay  & 
J.  443. 

And  where  a  man  and  woman  engaged 
to  marry  each  other  entered  into  an  ante- 
nuptial marriage  contract  whereby  the  man 
gave  the  woman  a  life  estate  in  a  house  and 
lot  worth  $6,000;  and  the  woman,  in  consid- 
eration thereof,  relinquished  all  interest  in 
the  man's  estate;  and  the  man's  attorney 
prepared  the  contract,  the  woman  having  no 
other  adviser,  and  he  undertook  to  explain 
the  transaction  to  the  woman,  and  her 
husband  at  the  time  of  the  contract  and 
at  his  death  had  an  estate  of  about  $100,- 
000;  and  she  had  $3,700  of  personal  estate 
which  passed  to  the  husband  by  virtue  of 
the  marriage;  and  there  was  no  issue  of 
the  marriage;  and  she  was  not  intormed 
that  her  $3,700  became  the  property  of  her 
husband  by  virtue  of  the  marriage, — the 
contract  was  based  on  an  inadequate  con- 
sideration, and  entered  into  under  mistake 
of  both  law  and  fact,  and  she  was  not 
bound  by  it.  Spurlock  v.  Brown,  91  Tenn. 
241,  18  S.  W.  868. 

So,  where  the  legal  title  to  property 
stands  in  the  name  of  a  wife,  and  the  prop- 
erty is  insured  in  her  name,  and  the  wife 
dies,  and  the  husband  and  children  continue 
to  occupy  the  property,  and  the  insurance 
is  renewed,  making  it  payable,  as  before, 
to  the  wife,  the  agent  doing  so  inadvertent- 
ly forgetting  for  the  moment  her  death, 
and  taking  payment  of  premium  from  the 
husband,  the  husband  supposing  that  that 
was  the  legal  method  of  insurance,  the  pol- 
icy will  be  reformed  in  equity  so  as  to  make 
it  payable  to  the  heirs  at  law  of  the  de- 
ceased wife,  and  recovery  can  be  had  in 
equity,  as  part  cf  the  suit  for  reformation, 
in  favor  of  such  heirs  at  law.  Taylor  v. 
Glens  Falls  Ins.  Co.  44  Fla.  273,  32  So. 
887. 

And  where  the  soliciting  agent  of  a  fire 
insurance  company,  having  been  previously 
informed  by  an  applicant  for  insurance  that 
the  interest  desired  to  be  insured  was  that 
of  the  applicant  as  administratrix  and  of 
the  heirs  of  a  deceased  person,  by  mistake 
wrote  the  application  as  for  the  administra- 
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trix  alone,  and  the  policy  was  so  issued, 
and  the  applicant,  being  an  illiterate  wo- 
man and  not  accustomed  to  business,  did 
not  notice  the  mistake,  the  insurance  com- 
pany cannot  avoid  liability  for  such 
error  of  its  agent  by  virtue  of  any  clauses 
of  limitation  contained  in  the  application; 
and  the  insured  person  is  entitled  to  have 
the  policy  so  reformed  in  equity  as  to  cov- 
er the  interests  of  the  heirs  of  the  deceased 
person.  Jamison  v.  State  Ins.  Co.  85  Iowa, 
229,  52  N.  W.  185. 

And  where  an  applicant  for  insurance  told 
the  insurance  agent  that  he  wished  to  insure 
his  life  for  the  benefit  of  his  wife,  and  the 
application  was  so  filled  out,  but  the  agent, 
conceiving  that  the  application  made  out  in 
that  way  in  the  absence  of  the  wife  would 
be  irregular,  induced  the  insured  to  consent 
that  the  application  might  be  rewritten  and 
the  policy  made  payable  to  himself,  which 
was  done,  the  agent  assuring  him  that  his 
wife  would  get  the  money  under  the  second 
form  of  application  as  well  as  under  the 
first,  the  chancellor  had  power,  after  his 
death,  to  correct  the  mistake  and  give  the 
fund  to  the  widow,  as  against  his  creditors. 
Welch  V.  Welch,  13  Ky.  L.  Rep.  639. 

And  where  a  mortgagee  had  insurance 
upon  premises  as  mortgagee,  and  took  an- 
other mortgage  upon  the  same  premises, 
and  applied  to  the  same  insurance  com- 
pany for  a  renewal  of  the  first  policy,  with 
an  increase  of  insurance  to  the  amount  of 
both  l^ortgages,  and  this  was  agreed  to, 
and  a  new  policy  was  issued  containinsj  a 
clause  not  in  the  first  policy,  to  the  effect 
that  in  case  of  loss  the  assured  should  as- 
sign to  defendant  all  her  right  to  receive 
satisfaction  from  any  other  person,  and 
that  the  loss  should  not  be  payable  until 
'after  the  enforcement  of  the  original  secur- 
ity, and  the  insurance  company  should  only 
be  liable  for  so  much  as  could  not  be  col- 
lected, both  mortgages  containing  the  usual 
insurance  clause,  and  it  being  agreed  there- 
by that  the  mortgagors  should  pay  the 
premiums  and  have  the  benefit  of  the  pol- 
icy on  payment  of  the  debt, — the  policy  is 
properly  reformed  by  striking  out  the  clause 
differing  from  the  old  policy,  and  enforced 
as  reformed,  since  it  was  bad  faith  upon 
the  part  of  the  insurance  company  to  change 
the  terms  of  the  renewal  policy  without 
notice.  Hay  v.  Star  F.  Ins.  Co.  77  N.  Y.  235, 
33  Am.  Rep.  607. 

So,  where  the  maker  of  a  note  secured  by 
mortgage  executed  the  same  with  the  un- 
derstanding, induced  by  representations  of 
the  payee's  agent,  that  she  was  assuming 
no  personal  liability,  the  payee  is  not  en- 
titled, after  foreclosing  the  mortgage,  to 
enforce  the  note  against  the  maker  person- 
ally. Merchants'  &  F.  Bank  v.  Cleland,  25 
Ky.  L.  Rep.  1169,  77  S.  W.  176,  719. 

And  an  instrument  in  the  form  of  a 
promissory  note,  issued  by  a  bank,  with  the 
corporate  seal  on  its  face,  is  a  specialty; 
and  an  indorsement  in  blank  by  iho  payee 
does  not  make  him  liable  as  the  indorser 
of  a  negotiable  note;  and  where  the  payee 
of  such  a  note  indorsed  in  blank  put  it  in 
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the  hands  of  his  partner  to  obtain  money 
upon  it  for  the  use  of  the  firm,  and  the  part- 
ner delivered  the  note  to  a  money  broker, 
who  took  it  to  a  lender,  and,  being  asked  as 
to  its  value,  pointed  to  the  payee's  indorse- 
ment, and  assured  the  lender  of  his  suffi- 
ciency, whereupon  the  lender  discounted  the 
note,  the  lender  may  recover  back  from  the 
indorser  the  money  paid  to  the  broker.  Fre- 
vall  V.  Fitch,  5  Whart.  325,  34  Am.  Dec.  558. 

So,  where  a  grantor  in  a  deed  acts  under 
a  total  misconception  of  his  legal  rights  or 
the  extent  of  his  interest  or  estate  in  the 
thing  granted,  or  where  his  confidence  is 
imposed  upon  to  his  injury,  and  in  other 
like  cases,  the  lack  of  an  adequate  consider- 
ation will  have  a  material  bearing  on  the 
question  whether  the  deed  ought  to  stand 
or  not.  Baldock  v.  Johnson,  14  Or.  542,  13 
Pac.  434. 

And  where  the  owner  of  a  tract  of  land 
contracts  in  writing  to  sell  and  convey  it, 
excepting  and  reserving  a  certain  vein  of 
coal,  and  subsequently  executes  a  deed  of 
general  warranty  thereof,  without  any  res- 
ervation whatever,  the  grantee,  by  accept- 
ing the  conveyance  with  knowledge  of  the 
error,  perpetrates  a  fraud  on  the  grantor, 
and  equity  will  reform  the  deed  so  as  to 
make  it  conform  to  the  intentions  of  the 
parties  as  expresed  in  the  contract.  Cook 
V.  Liston,  192  Pa.  19,  43  Atl.  389. 

And  where  a  bond  was  given  for  a  lease 
for  ninety-nine  years  of  a  tract  of  land 
granted  to  the  lessor  forever  by  gran|  wliich 
contained  no  words  of  inheritance,  the  grant 
being  by  virtue  of  a  treaty  between  the 
United  States  and  a  tribe  of  Indians,  and 
the  lessor  believed,  or  pretended  to  believe 
and  so  represented  to  the  lessee  at  the  time 
the  lease  was  made,  that  he  had  an 
absolute  estate  in  fee  simple  in  the  land, 
whereas  he  had  only  an  estate  for  life, 
which  was  determined  by  his  death,  equity 
will  enjoin  an  action  against  the  lessee  on 
the  bond,  and  relieve  against  a  judgment  ob- 
tained thereon.  Drew  v.  Clarke,  Cooke 
(Tenn.)  374,  5  Am.  Dec.  698. 

And  a  contract  for  the  rescission  of  a  sale 
of  land  will  not  be  required  to  be  specifi- 
cally performed,  where  the  vendee  had  gone 
in  under  the  deed  and  remained  in  posses- 
sion for  several  years,  and  had  been  in- 
duced to  rescind  by  doubts  of  the  title  fos- 
tered by  the  complainant  in  ignorance  of 
the  fact  that  the  vendor  was  the  owner  of 
the  moiety  of  the  land  as  to  which  the  title 
was  in  dispute,  and  the  facts  touching  which 
were  witheld  by  the  complainant,  the  land 
having  greatly  depreciated  in  value  between 
the  dates  of  the  purchase  and  the  agreement 
to  rescind.  Trigg  v.  Read,  5  Humph.  529,  42 
Am.  Dec.  447. 

So,  where  a  person  agrees  to  give  up  his 
claim  to  property  in  favor  of  another,  such 
renunciation  will  not  be  enforced  if  at  the 
time  of  making  it  he  was  ignorant  of  his 
legal  rights  and  of  the  value  of  the  property 
renounced, — especially  if  the  party  witli 
whom  he  dealt  possessed  and  kept  back  [ 
from  him  better  information  on  the  sub-  j 
ject.  McCarthy  v.  Decaix,  2  Russ.  &  M.  614. 
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There  is  no  such  relation  of  trust  and  con- 
fidence existing  between  a  son-in-law  ind 
his  mother-in-law,  however,  that  in  dealings 
between  them  the  latter  should  be  supposed 
to  act  upon  the  presumption  that  there 
would  be  no  concealment  of  facts  from  her; 
and  a  court  of  equity  cannot  afford  relief  on 
the  mere  ground  of  such  concealment,  in  the 
absence  of  anything  to  show  that  she  acted 
on  such  piresumption.  Fish  v.  Cleland,  33 
111.  243. 

And  where  a  widow  owned  a  life  estate 
in  lan^s  of  her  deceased  husband,  and  he 
had  several  children  who  owned  the  re- 
mainder, and  a  proposition  was  made  to 
purchase  the  widow's  life  estate,  the  owners 
of  the  remainder  were  under  no  obligation 
to  disclose  to  her  that  they  contemplated 
a  partition  and  sale  of  the  property,  nor 
their  estimate  of  the  value  of  the  life  es- 
tate.   Ibid. 

And  where  there  was  a  controversy  as  to 
title,  and  a  judgment  was  obtained  for  tres- 
pass on  the  land  with  reference  to  wbidi 
the  controversy  existed,  and  one  of  the 
parties  to  the  controversy  represented  to 
the  other  that  by  reason  of  the  covenants 
contained  in  his  deed  he  was  liable  to  piy 
the  judgment,  and  the  other  party  thereup- 
on executed  a  bond  to  him  for  the  pay- 
ment of  the  same,  the  representation  is 
not  one  which  would  warrant  a  court  of 
equity  in  canceling  the  bond.  Abbott  t. 
Treat,  78  Me.  121,  3  Atl.  44. 

So,  where  a  person,  having  arrested  his 
debtor  on  a  ca.  sa.,  sets  him  at  liberty  on 
agreed  terms,  no  further  execution  of  any 
sort  can  be  issued;  and  an  agreement  bar- 
ing been  drawn  and  signed  by  the  plain^ 
tiff's  own  attoimey,  a  learned  and  able  coun- 
selor of  law,  a  court  of  equity  will  not  in- 
terpose to  enjoin  the  defendant  from  plead- 
ing such  discharge  as  payment,  upon  alle- 
gations in  a  bill  demurred  to,  that  there  was 
either  a  mistake  common  to  both  parties  as 
to  the  effect  of  the  agreement,  or  else  that, 
the  plaintiff  not  knowing  its  effect  while 
the  defendant  did  know  it,  it  would  be  a 
fraud  in  the  defendant  now  to  profit  by  the 
plaintiff's  misconception  or  ignorance  of 
what  he  was  doing.  Magniac  v.  Thomson, 
2  Wall.  Jr.  209,  Fed.  Gas.  No.  8957. 

h.  Effect  of  character  of  the  act  or  in' 
strument  on  reformahUity, 

1,  Void  acts  or  instrumjento. 

Where  a  contract  is  void  at  law  for 
want  of  power  to  make  it,  a  court  of  equit j 
has  no  jurisdiction  to  enforce  it,  or,  in  the 
absence  of  fraud,  accident,  or  mistake,  to  so 
modify  -it  as  to  make  it  legal,  and  then  en- 
force it.  Brazoria  County  v.  Youngstovn 
Bridge  Co.  25  C.  C.  A.  306,  52  U.  S.  ApP- 
6,  80  Fed.  10. 

And  a  court  of  equity  has  never  gone  so 
far  as  to  hold  an  act  valid  which  the  statute 
declares  invalid,  merely  because  it  was  done 
through  i^orance  or  mistake  of  the  law. 
Erwin  v.  Hamner,  27  Ala.  296. 

And    reformation    of   an   assignment  to 
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make  it  conform  to  the  lawa  of  the  state 
cannot  be  had,  since  if  it  does  not  conform 
to  the  laws  of  the  state  it  is  a  mere  nullity, 
and  no  contract.  Strieker  v.  Tinkham,  35 
Ga.  176,  89  Am.  Dec.  280. 

So,  a  nuncupative  will  rendered  void  by 
statute  cannot  be  established  in  equity  on 
the  ground  that  the  decedent  was  ignorant 
or  mistaken  as  to  the  change  of  law  made 
by  the  statute  in  this  respect.  Brwin  v. 
liamner,  supra. 

And  the  reformation  of  a  mortgage  seven 
months  after  an  attempted  sale,  by  a  decree 
allowing  a  seal  to  be  affixed,  would  not 
have  the  effect  to  sive  validity  to  a  trans- 
action originally  void,  and  thereby  to  make 
the  sale  binding  upon  the  purchaser. 
Springfield  Five  Cents  Sav.  Bank  v.  South 
Congregational  Soc.  127  Mass.  516. 

And  where  a  bill  in  equity  by  a  mort- 
gagee for  the  reformation  of  the  mortgage 
shows  that  the  mortgage  is  tainted  with 
usury,  the  complainant  is  not  entitled  to 
relief  unless  he  offers  to  abate  the  whole 
interest.  Hawkins  v.  Pearson,  96  Ala.  369, 
11  So.  304. 

And  where  an  agreement  is  usurious,  the 
fact  that  it  recites  that  it  was  given  to  re- 
move doubts  as  to  the  usurious  character 
of  a  previous  agreement  between  the  parties 
does  not  authorize  a .  reformation  of  such 
subsequent  agreement  for  mutual  mistake, 
so  as  to  obviate  its  usurious  features,  in 
the  absence  of  evidence  of  mistake  in  the 
terms  of  the  agreement;  mistake  as  to  its 
effect  being  mistake  of  law  only.  Bexar 
Bldg.  &  L.  Asso.  V.  Seebe  (Tex.  Civ.  App.) 
40  S.  W.  875. 

So,  a  person  purchasing  county  warrants 
which  show  on  their  face  that  they  were 
issued  in  violation  of  law  and  do  not  con- 
stitute a  charge  on  the  treasury  is  pre- 
sumed to  know  the  law;  and  if  there  is  no 
fraud  or  misrepresentation  on  the  part  of 
the  seller,  the  purchaser  cannot  recover  from 
him  the  money  paid.  Christy  v.  Sullivan, 
50  Cal.  337,  19  Am.  Rep.  655. 

And  where  a  county  judge  entered  into  a 
contract  for  the  purchase  of  a  courthouse, 
which  was  within  his  power,  but  went  be- 
yond his  authority  in  attempting  to  bind 
the  county  for  a  large  indebtedness  there- 
for, by  negotiable  securities  running  a  series 
of  years  and  paying  an  annual  interest  of 
10  per  cent,  secured  by  coupons,  it  is  not 
competent  for  the  chancellor  to  enforce  the 
contract  so  far  as  it  is  legal,  ignoring  the 
rest,  since  it  cannot  be  so  reformed  with- 
out involving  an  important  change  in  the 
terms  of  the  contract.  Casady  v.  Woodbury 
County,  13  Iowa,  113. 

And  where  a  banking  association  agreed 
to  secure  a  party  to  whom  it  was  under  a 
legal  liability,  and  for  that  purpose  executed 
its  promissory  notes  for  the  amount  of  the 
liability,  in  a  form  prohibited  by  law,  and 
at  the  same  time  executed  a  trust  deed  of 
a  portion  of  its  effects,  which  on  its  face 
was  declared  to  be  collateral  to  the  notes, 
but  contained  no  reference  to  the  original 
liability,  in  the  absence  of  any  allegation  or 
proof  of  mistake  in  the  deed,  a  court  of 
28  L.R.A.(N.S.) 
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equity  cannot  reform  it  so  as  to  enable  it 
to  stand  as  security  for  the  original  lia- 
bility. Leavitt  v.  Palmer,  3  N.  Y.  19,  51 
Am.  Dec.  333. 

Likewise,  the  maxim,  Ignorance  of  law  ex- 
cuses no  one,  is  applicable  to  purchasers  of 
bonds  void  for  some  defect  which  is  a  mat- 
ter of  law  unmixed  with  matter  of  fact. 
Rochester  v.  Alfred  Bank,  13  Wis.  433,  80 
Am.  Dec.  746. 

And  a  person  who,  through  a  mistake  of 
law,  acknowledges  himself  under  an  obliga- 
tion which  the  law  does  not  impose  upon 
him,  is  not  bound  thereby.  Warder  v. 
Tucker,  7  Mass.  449,  5  Am.  Dec.  62. 

And  a  deed  which  is  a  nullity  will  not 
be  reformed  so  as  to  give  it  effect.  Powell 
V.  Morisey,  98  N.  C.  426,  2  Am.  St.  Rep. 
343,  4  S.  £.  185. 

So,  a  mistake  as  to  the  existence  or 
identity  of  the  subject-matter  of  a  contract 
is  fatal  to  the  contract  itself,  because  of 
the  mutual  assent  necessary  to  its  creation; 
but  to  produce  this  result  the  mistake  must 
be  one  which  affects  the  existence  or  identi- 
ty of  the  thing  sold.  Hecht  v.  Batcheller, 
147  Mass.  335,  9  Am.  St.  Rep.  708,  17  N.  E. 
651. 

And  a  mortgage  of  part  of  a  particular 
tract  of  land,  specifying  the  quantity,  but 
not  the  particular  part  conveyed,  and  not 
referring  to  any  matter  or  thing  by  which  it 
can  be  identified,  is  void  for  uncertainty; 
and,  in  the  absence  of  fraud,  an  agreement 
and  understanding  between  the  parties,  of 
the  particular  part  intended,  and  an  un- 
derstanding as  to  the  reasons  for  not  des- 
cribing it  in  the  mortgage,  do  not  authorize 
the  reformation  and  enforcement  of  the  in- 
strument in  equity.  Freed  v.  Brown,  41 
Ark.  495. 

And  a  deed  of  settlement  of  land  on  a 
wife  by  her  husband,  in  which  no  boundaries 
are  given,  and  no  landmarks,  natural  or  arti- 
ficial, are  mentioned,  will  not  be  reformed 
in  equity  as  against  a  subsequent  purchaser 
for  value.  Adams  v.  Edgerton,  48  Ark. 
419,  3  S.  W.  628. 

So,  while  if  a  draftsman  in  preparing  a 
deed  makes  a  mistake  and  omits  ?ome  por- 
tion of  the  contract  of  the  parties,  or  by 
mistake  inserts  into  it  some  matter  which 
was  not  a  part  of  the  agreement  as  made 
by  the  parties,  rendering  the  agreement  va- 
riant frotn  the  contract  they  designed  and 
supposed  they  had  executed,  a  court  of 
equity,  on  a  proper  case,  has  power  to  re- 
form it  and  enforce  it  as  it  was  designed 
to  be  executed, — if,  in  an  attempt  to  con- 
vey lands,  the  description  employed  is  such 
that  the  premises  cannot  be  found  and  iden- 
tified, or  if  the  description  calls  for  subject- 
matter  having  no  existence,  the  contract 
must  be  regarded  as  void,  and  courts  cannot 
admit  extraneous  evidence  to  explain  the 
intention  of  the  parties.  Carter  v.  Barnes, 
26  III.  454. 

And  where  the  owner  of  land,  being  in- 
volved in  debt,  persuaded  another  to  receive 
a  deed  thereof  and  give  his  negotiable  prom- 
issory note  therefor,  assuring  him  that  pay- 
ment of  such  note  should  never  be  enforced, 
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and  that  as  soon  as  a  purchaser  could  be 
found  the  note  should  be  given  up  on  the 
reconveyance  of  the  estate;  and,  being  whol- 
ly innocent  of  any  fraudulent  or  sinister 
design  in  the  transaction,  and  desirous  only 
of  aiding  the  owner,  the  purchaser  received 
the  deed  and  gave  his  note, — the  arrange- 
ment is  fraudulent  as  to  creditors,  and 
neither  of  them  can  be  permitted  to  allege 
such  fraud  as  a  ground  of  relief  from  it; 
and,  as  between  them,  the  parol  agreement 
could  no  more  be  received  to  destroy  the 
effect  of  the  deed  and  note,  in  equity  than 
in  law.    Bryant  v.  Mansfield,  22  Me.  360. 

Nor  can  parties  by  agreement  convert  a 
judgment  into  a  personal  mortgage  or  a 
bill  of  sale,  or  give  it  any  greater  effect  than 
the  law  gives  to  it;  and  a  parol  agreement 
that  a  judgment  shall  be  a  lien  upon  all  the 
debtor's  personal  property  will  not  be  en- 
forced in  equity,  even  as  against  subse- 
quent assignees  who  assented  to  the  ar- 
rangement. Lanning  v.  Carpenter,  48  N.  Y. 
408. 

And  oral  evidence  that  an  instrument  pur- 
porting to  be  an  agreement  between  a 
husband  and  wife  was  signed  by  both,  with 
the  understanding  that  they  were  not  legal- 
ly bound  thereby,  is  admissible  in  equity  to 
show  that  the  instrument  should  not  be  giv- 
en any  effect.    Earle  v.  Rice,  111  Mass.  17. 

So,  a  purchaser  under  a  decree  in  fore- 
closure may  petition  to  be  released  from 
his  purchase  or  that  the  sale  be  set  aside, 
where  it  has  been  subsequently  discovered 
that  the  court  rendering  the  decree  had  not 
acquired  jurisdiction  of  the  subject-matter 
or  of  persons  having  interests  in  the  proper- 
ty, or  that,  for  other  reasons,  the  estate  di- 
rected to  be  sold  would  not  pass.  Boggs  v. 
Fowler,  16  Cal.  559,  76  Am.  Dec.  561. 

Where,  however,  a  person  under  a  mis- 
take of  law  was  induced  to  enter  into  a 
contract  fixing  the  price  of  a  patented  ar- 
ticle manufactured  under  licenses  alleged  to 
be  in  violation  of  the  Sherman  anti-trust 
law,  and  the  defendant  sought  to  hold  the 
complainant  thereto,  the  complainan^  is  en- 
titled to  sue  in  equity  for  a  cancelation  of 
the  contract,  though  he  could  plead  its  ille- 
gality as  a  defense  to  an  attempt  by  de- 
fendant to  enforce  it  as  to  him,  as  such 
defense  would  not  relieve  him  from  the 
pains  and  penalties  provided  by  that  law. 
Chalmers  Chemical  Co.  v.  Chadeloid  Chemi- 
cal Co.  176  Fed.  996. 

And  equity  will  sustain  an  executed  sale 
of  a  school -house  site  to  a  district  by  one 
of  its  directors,  after  large  expenditures 
by  the  district  in  improving  the  property, 
even  though  such  sale  was  unlawful  while 
executory  only.  Rich  v.  School  Trustees, 
158  111.  242,  41  N.  E.  924. 

So,  a  mortgage  on  real  estate,  made  by 
an  agent  for  his  principal,  though  inopera- 
tive at  law  for  want  of  a  formal  execution 
in  the  name  of  the  principal,  is  binding  in 
equity  if  the  attorney  had  authority  and 
a  failure  to  execute  in  the  name  of  the 
principal  resulted  from  accident  or  mistake, 
and  will  be  enforced  against  the  principal 
and  subsequent  lien  creditors  and  subsc- 
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quent  purchasers  with  notice,  no  refomn- 
tion  being  necessary,  and  it  being  immaie- 
rial  whether  the  mistake  in  the  execution 
was  one  of  law  or  of  fact.  Love  v.  Siern 
Nevada  Lake  Water  &  Min.  Co.  32  UL 
639,  91  Am.  Dec.  602. 

And  where  one  person  executed  a  deed 
of  trust  in  favor  of  another  to  secure  pay- 
ment of  a  debt,  and  it  was  agreed  between 
them  that,  in  order  to  avoid  a  sale,  the 
creditor  should  take  the  property  bound, 
upon  an  agreed  valuation,  and  the  deblor 
delivered  the  property,  and  executed  a  deed 
to  the  land,  which  was  his  homestead,  and 
afterwards  refused  to  surrender  possessiou, 
claiming  that  the  last  deed  was  void  by 
reason  of  the  failure  of  his  wife  to  join 
in  it,  the  creditor  is  entitled  to  have  the 
trust  deed  restored,  the  debtor  having  failed 
to  effectuate  and  perform  his  agreement  to 
satisfy  it  by  making  a  good  and  valid  deed 
to  the  lands  conveyed.  Sparks  v.  Fittman, 
51  Miss.  511. 

And  promissory  notes  cannot  be  defended 
against  for  failure  of  consideration  tor  the 
reason  that  the  notes  were  given  for  ex- 
clusive ferry  rights  which  the  payee  heid 
under  a  city  ordinance  which  proved,  upon 
judicial  determination,  not  to  lie  within  tbe 
power  of  the  city  corporation,  since  the  mis- 
take of  the  vendor  and  vendee  was  with 
regard  to  the  general  law  of  the  land.  Car- 
pentier  v.  Min  turn,  6  Lans.  66. 

So,  the  failure  to  insert  the  name  of  tlie 
trustee  in  a  deed  of  trust,  when  in  other 
respects  the  instrument  is  complete,  al- 
though at  law  it  makes  the  deed  inopera- 
tive, does  not  wholly  vitiate  it;  the  deed 
will  nevertheless  be  regarded  as  an  equi- 
table mortgage,  and  will  create  a  lien  i<»r 
the  benefit  of  the  creditor,  which  may  \if 
enforced  in  equity.  McQuie  v.  Peay,  hi 
Mo.  66. 

And  a  deed  of  trust  proper  in  form  and 
acknowledged  before  the  proper  officer  a^ 
the  act  and  deed  of  the  grantor,  but  lack- 
ing his  signature,  which  was  omitted  by 
mistake,  may  be  regarded  as  an  equitable 
mortgage,  and  enforced  accordingly  against 
the  lien  of  a  judgment  creditor,  subsequent- 
ly acquired.  Martin  v.  Nixon,  92  AIo.  26, 
4  8.  W.  503. 

And  a  deed,  the  execution  of  which  was 
omitted  by  mistake,  may  be  corrected  in 
a  court  of  equity;  and  it  fol!ows  that  the 
grantor  can  remedy  the  defect  by  a  deed 
of  correction  filed  for  record  before  the 
levy  of  execution  against  him  and  a  pur- 
chase thereunder,  under  which  the  creditor 
claims.     Ibid. 

So,  where  a  bond  executed  by  principal 
and  sureties  was  intended  by  them  to  ht 
a  good  and  valid  bond,  but  through  a  mis- 
take it  was  rendered  void  at  law.  the 
bond  may  be  set  up  by  the  court,  and  the 
sureties  held  liable  under  it  on  the  ground 
that  it  was  a  clear  mistake  in  a  matter  of 
fact.  Butler  v.  Durham,  38  N.  C.  (3  Ired. 
Eq.)   589. 

And  where  a  guardian  gave  a  bond  with 
sureties,  and  he  and  his  sureties  intended 
to  execute  a  guardian's  bond  in  such  iorm 
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and  substance  as  would  be  good  at  law, 
though  this  was  denied  by  the  sureties,  and 
the  bond  drawn  was,  through  mistake  or 
ignorance  of  the  clerk,  a  nullity,  this  is  a 
mistake  of  fact,  and  not  of  law;  and  the 
ward,  for  whose  benefit  the  bond  was  in- 
tended to  be  taken,  has  a  right  to  call, 
in  a  court  of  equity,  upon  tliose  who  signed 
as  sureties,  as  well  as  upon  the  principal, 
and  make  them  answerable  for  whatever 
may  appear  to  be  due  the  ward  on  a  set- 
tlement of  the  guardian's  accounts,  to  the 
same  extent  to  which  they  would  have  been 
liable  at  law  if  the  bond  had  been  good  and 
available.  Armistead  v.  Bozman,  36  N.  C. 
(1  Ired.   Eq.)    117. 

So,  a  mistake  as  to  the  value  or  quantity 
of  property  sold,  or  other  collateral  attri- 
butes, as  distinct  from  a  mistake  as  to  the 
existence  or  identity  thereof,  is  not  suffi- 
cient to  warrant  the  correction  of  the  con- 
tract, if  the  thing  delivered  is  existent  and 
the  identical  thing  in  kind  is  delivered. 
Uecht  ▼.  Batcheller,  147  Mass.  335,  9  Am. 
St.  Rep.  708,  17  N.  E.  651. 

And  a  mistake  as  to  the  solvency  of  the 
maker  of  a  note  sold  affects  its  value,  and 
not  its  identity,  and  does  not  furnish 
ground  for  relief  in  equity;  and  though  the 
maker  has  made  an  assignment  for  the 
benefit  of  his  creditors,  the  subject-matter 
remains  the  same  as  before,  and  the  sale 
is  valid.    Ibid. 

So,  where  a  single  woman  as  guardian 
had  trust  funds  in  possession,  and  after- 
wards conveyed  her  real  estate  to  a  trustee 
to  manage  for  her  use  and  benefit,  paying 
over  to  her  the  net  proceeds,  who,  after 
accepting  the  conveyance,  died,  and  his  sons 
as  his  administrators,  in  mistake  of  their 
duty  as  such,  executed  their  bond  to  the 
wanl  for  the  amount  due  by  the  guardian, 
their  mistake  in  the  execution  of  the  bond 
is  relievable  in  equity,  and  the  mistake  may 
be  proven,  and  the  fact  that  the  bond  was 
given  without  consideration,  and  that  there 
was  nothing  due  to  her  on  their  individual 
account.    Gross  v.  Leber,  47  Pa.  520. 

And  where  the  creditor  of  an  individual 
partner  appropriated  in  part  payment  of  his 
claim  a  balanre  due  from  himself  to  that 
partner's  firm,  but  by  garnishment  was 
compelled  to  pay  the  amount  so  appropri- 
ated to  a  creditor  of  the  firm,  a  compro- 
mise settlement  pending  the  garnishment, 
made  in  the  belief  that  the  appropriation 
was  valid,  will  not  be  set  aside  on  the 
^ound  of  mistake,  upon  the  appropriation 
being  afterwards  decided  invalid,  there  be- 
ing no  element  of  deception  by  misrepre- 
sentation, or  other  fraud,  or  any  mistake 
a?  to  the  facts.  Allen  y.  Galloway,  30 
Fed.  466. 

So,  an  instrument  may  be  reformed  in 
equity,  although  the  contract  contained  in 
it  would  be  invalid  if  not  in  writing.  Prior 
?.  Williams,  3  Abb.  App.  Dec.  624. 

2,  Voluntary  acta  or  instruments. 

The  absolute  rule  has  been  asserted  and 
i^  well  supported,  that  equity  will  not  re- 
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lieve  against  defects  or  mistakes  in  a  vol- 
untary conveyance  or  contract,  or  one  made 
without  consideration;  to  entitle  a  plain- 
tiff to  relief  he  must  stand  in  the  position 
of  a  purchaser  for  value.  Doe  v.  Doe,  37 
N.  H.  268;  Dickinson  v.  Glenney,  27  Conn. 
104;  Wyche  v.  Greene,  16  Ga.  57;  Baker 
V.  Pyatt,  108  Ind.  61,  9  N.  E.  112;  Ander- 
son  V.  Green,  7  J.  J.  Marsh.  448,  23  Am. 
Dec.  417;  Powell  v.  Morisey,  98  N.  C.  426, 
2  Am.  St.  Rep.  343,  4  S.  E.  185;  Dawson 
V.  Dawson,  16  N.  C.  (1  Dev.  Eq.)  93,  18 
Am.  Dec.  573;  Stone  v.  King,  7  R.  I.  358, 
84  Am.  Dec.  557;  White  v.  Campbell,  80 
Va.  180. 

Within  this  rule  to  entitle  a  person  to 
a  decree  reforming  a  contract  for  the  con- 
veyance of  real  estate,  where  the  defect  in 
the  conveyance  consisted  in  the  want  of 
a  statutory  requirement,  which  renders  it 
wholly  void,  it  must  appear  upon  the  bill 
and  by  the  proof  that  there  was  an  agree- 
ment to  convey  for  a  valuable  consideration. 
Doe  V.  Doe,  supra. 

And  equity  will  not  correct  a  mistake 
in  a  voluntary  deed  by  inserting  therein 
the  word  "heirs,"  which  was  omitted  by 
the  inadvertence  of  the  draftsman.  Powell 
V.  Morisey,  supra. 

Nor  will  a  court  of  equity,  in  the  cor- 
rection of  mistakes  in  written  instruments, 
aid  one  volunteer  against  another.  Wyche 
V.  Greene,  supra. 

And  equity  will  not  relieve  from  a  mis- 
take when  it  was  not  one  as  to  the  party 
with  whom  the  contract  was  made,  but  as 
to  a  third  party  not  directly  concerned  with 
the  making  of  the  contract,  but  who  was 
to  be  a  beneficiary  thereof,  as  a  matter  of 
gratuity  on  the  part  of  the  real  purchaser. 
Langley  v.  Kesler  (Or.)   110  Pac.  401. 

And  where  land  was  purchased  with  the 
intent  to  take  a  deed  to  the  grantee  and 
his  wife,  making  the  wife  a  gratuitous  ben- 
eficiary of  the  purchase  by  having  the  title 
conveyed  so  as  to  create  an  estate  by  the 
entirety,  but  the  husband  failed,  or  neglected 
to  carry  out  such  proposition,  and  took 
title  in  his  own  name,  the  wife  is  not  in- 
vested with  an  equitable  right  to  enforce  a 
reformation  of  the  deed  as  against  either 
the  grantors   or  her  husband.     Ibid. 

But  on  a  transfer  without  consideration, 
if  the  legal  conveyance  be  effectually  made, 
the  court  will  protect  all  equitable  inter- 
ests and  enforce  all  equitable  rights  and  du- 
ties under  it  as  promptly  and  completely 
as  if  made  with  consideration.  Stone  v. 
King  and  Dawson  v.  Dawson,  supra. 

And  on  a  bill  filed  to  reform  a  voluntary 
deed  on  the  ground  of  mistake,  in  which  the 
dispute  was  between  those  claiming  under 
the  deed,  the  grantor  being  indifferent,  the 
rule  in  equity  that  a  deed  will  not  be  re- 
formed at  the  instance  of  mere  volunteers 
dot's  not  apply.  Adair  v.  McDonald,  42  Ga. 
506. 

And  a  voluntary  bond  from  a  father  to 
his  son  for  the  conveyance  of  land  will 
in  some  instances  be  specifically  enforced; 
and  a  bond  given  by  a  father  to  his  son, 
who   subsequently   married,   the   assent   to 
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such  marriage  being  induced  by  the  fact 
that  the  bond  had  been  given  to  the  son, 
and  which  bond  was,  subsequent  to  the  mar- 
riage, transferred  to  a  vendee  for  value,  is 
founded  upon  a  valuable  consideration,  so 
that  it  cannot  be  avoided  by  a  subsequent 
purchaser  of  the  land  from  the  father  with 
notice  of  the  bond.  Anderson  v.  Green, 
supra. 

80,  a  pre-existing  debt  is  sufficient  con- 
sideration for  a  mortgage  to  entitle  the 
mortgagee  to  correction  of  a  mutual  mis- 
take therein,  as  against  the  mortgagor  and 
a  subsequent  purchaser  with  notice.  Citi- 
zens' Nat.  Bank  V.  Judy,  146  Ind.  322,  43 
N.  E.  259. 

And  the  existence  of  antecedent  debts  is 
a  valuable  consideration  for  the  convey- 
ance or  assignment  of  property  to  secure 
the  payment  of  the  debts,  and  the  trustee 
and  creditors  are  purchasers  for  a  valuable 
consideration;  and  in  such  case  the  trustee 
and  creditors  are  not  in  any  manner  liable 
to  the  grantor  in  trust  on  account  of  mis- 
take in  quantity,  and  the  grantor  has  no 
right  as  against  them  to  rescission  or  com- 
pensation, to  which  his  vendor  may  be  sub- 
stituted. Western  Min.  &  Mfg.  Co.  v. 
Peytona  Cannel  Coal  Co.  8  W.  Va.  406. 

80,  a  deed  of  conveyance  founded  upon 
a  consideration  to  be  paid  to  a  third  party 
therein  named,  and  for  labor  expended  on 
the  premises  conveyed,  and  for  care  and 
support  of  the  grantor,  is  not  an  involun- 
tary instrument,  and  mistakes  in  its  exe- 
cution may  be  corrected  by  a  court  of  equi- 
ty. Pinkham  v.  Pinkham,  60  Neb.  600,  83 
N.  W.  837. 

Nor  is  a  bond  executed  to  the  selectmen 
of  a  town  and  their  successors  in  office,  by 
a  collector  of  town  taxes,  to  secure  the 
town  from  loss  by  any  unfaithfulness  in 
the  official  duty  of  the  collector,  regarded 
in  chancery  as  a  voluntary  agreement  not 
correctable  in  equity,  but  as  founded  upon 
a  sufficient  consideration,  and  not  illegal 
or  opposed  to  s6und  policy.  Montville  v. 
Haughton,  7  Conn.  543. 

And  a  conveyance  reciting  a  considera- 
tion of  natural  love  and  affection  may  be 
reformed  so  as  to  show  a  Valuable  consid- 
eration, such  as  the  payment  of  an  ante-* 
cedent  debt,  on  a  cross  bill  in  a  cause  in- 
stituted by  creditors  to  cancel  the  convey- 
ance as  voluntary  and  fraudulent.  Orr  v. 
Echols,  119  Ala.  340,  24  So.  357. 

So,  a  deed  made  by  a  father  to  his  son 
in  consideration  of  services  rendered  and 
love  and  aflfection  is  not  purely  voluntary, 
and  may  be  reformed.  Baker  v.  Pyatt,"  su- 
pra. 

And  a  complaint  to  reform  a  deed  made 
to  the  plaintiff  by  his  father,  which  alleges 
that  the  consideration  was  love  and  affec- 
tion and  a  specified  sum  of  money,  is  suf- 
ficient on  demurrer  as  showing  a  conveyance 
upon  a  valuable  consideration.     Ibid. 

And  a  complaint  to  reform  a  deed  made 
by  a  husband  to  his  wife  through  a  tliird 
person,  for  a  past  consideration  of  $1,000, 
is  sufficient  on  demurrer  ns  showinor  a  con- 
vcvance  upon  a  valuable  consideration. 
L*8  L.R.A.(N.S.) 


Comstock  y.  Coon,  135  Ind.  640,  35  N.  K 
909. 

The  rule  has  been  asserted  and  extensive- 
ly acted  upon,  however,  that  a  court  of 
equity  has  jurisdiction  in  a  proper  esse  to 
reform  or  rectify  a  voluntary  settlement, 
as  well  as  a  settlement  for  value.  Bonbole 
V.  Henderson  [1895]  1  Ch.  742,  appeal  dis- 
missed in  [1895]  2  Ch.  202. 

Under  this  rule,  a  deed  of  gift,  when  it 
is  clearly  shown  that  it  does  not  conform 
to  the  intention  of  the  donor,  or  was  exe- 
cuted under  a  material  misapprehension  a^ 
to  its  effect,  will  be  set  aside  in  equitv. 
Meeks  v.  Stillwell,  54  Ohio  St.  541,  44  X.  L 
267;  Mulock  V.  Mulock,  31  N.  J.  Eq.  594; 
Matteson  v.  Johnston,  124  N.  Y.  Supp.  1S5. 

And  this  is  so,  even  in  a  case  free  from 
actual  fraud.    Mulock  v.  Mulock,  supra. 

And  where  a  grantee  is  a  volunteer,  the 
donor  who  has  conveyed  a  tract  of  land  to 
her  by  deed  may  correct  a  mistake  in  such 
deed,  if  it  be  clearly  shown,  although  the 
grantee  may  not  have  been  cognizant  of 
the  mistake  at  the  time  of  the  conveyancf. 
Crockett  v.  Crockett,  73  Ga.  647. 

And  where  one  person  conveyed  land  to 
another  for  the  purpose  of  opening  a  street 
in  a  city,  and  there  was  no  other  consid- 
eration for  the  conveyance  but  the  bene- 
fit which  the  grantor  was  to  derive  from 
the  opening  of  the  street,  and  by  subse- 
quent events  beyond  the  control  of  both 
parties  the  street  could  not  be  opened,  a 
reconveyance  of  the  land  was  decreed. 
Quick  V.  Stuyvesant,  2  Paige,  84. 

So,  the  rule  that  a  deed  drawn  by  mis- 
take for  a  different  interest  from  that  in- 
tended to  be  conveyed  may  be  corrected 
applies  to  a  deed  of  gift.  Andrews  v.  An- 
drews,  12   Ind.   348. 

And  a  voluntary  deed  of  trust,  executed 
under  the  supposition  that  it  was  revocable, 
and  intended  to  be  so,  but  reserving  no 
power  of  revocation,  and  otherwise  unad- 
vised, improvident,  and  contrary  to  the  in- 
tention of  the  parties,  will  be  set  aside  in 
equity.  Gamsey  v.  Mundy,  24  N.  J.  £q- 
243 ;  Kleeman  y.  Peltzer,  17  Keb.  381,  22 
N.  W.  793. 

And  where  a  tenant  in  common  of  slates 
voluntarily  conveyed  all  of  a  particular 
kind  which  might  fall  to  his  share  upon  a 
division,  and  then  fraudulently  contrived 
that  none  of  that  kind  should  be  allotted 
to  him,  a  division  made  with  this  frauda- 
lent  intent  is  inconsistent  with  the  riffht* 
vested  in  the  donees,  and  will  be  remediei!. 
Dawson  v.  Dawson,  16  N.  C.  (1  Dev.  Eq ' 
93,   18  Am.  Dec.  573. 

Nor  is  a  mistake  on  the  part  of  a  donor 
in  making  a  gift,  in  giving  more  than  shf 
intended  at  the  time,  insufficient  to  justify 
a  decree  of  reformation.  Sch richer  v.  Gold- 
smith, 39  Misc.  381,  79  N.  Y.  Supp.  846. 

So,  a  son  who  occupies  toward  his  mother 
a  position  of  trust  and  confidence  is  bound, 
if  his  mother  desires  to  make  a  deed  of 
gift  to  him  of  a  large  part  of  her  estate. 
to  see  that  the  deed  in  all  substantial  ptr- 
ticulara  conforms  to  her  intention,  and  that 
she  fully  understands  its  nature  and  effect; 
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otherwise  the  deed  will  be  set  aside.    Mu- 
lock  V.  Mulock,  supra. 

And  where  a  father  makes  a  gratuitous 
distribution  of  some  of  his  lands  among  his 
sons,  and  a  mistake  is  made  in  the  descrip- 
tion of  the  land  in  the  deed  to  one  of  them, 
on  the  question  of  correction  of  the  mis- 
take it  is  immaterial  whether  any  consid- 
eration was  paid  to  the  father  for  the  deed, 
or  whether  the  conveyance  was  made  in 
pursuance  of  a  prior  agreement;  the  case 
stands  in  this  regard,  at  least  so  far  as 
the  other  sons  are  concerned,  who  also  re- 
ceived a  portion  of  the  father's  estate  at 
the  same  time,  upon  substantially  the  same 
piinciples  as  if  the  sons  inherited  the  whole 
of  the  lands  so  distributed  to  them,  and 
held  them  as  tenants  in  common,  and  were 
undertaking  to  make  amicable  partition, 
and  the  same  mistake  had  occurred.  Cum- 
mings  ▼.  Freer,  26  Mich.  128. 

And  a  deed  from  a  husband  to  his  wife 
is  supported  by  a  meritorious  considera- 
tion, being  a  provision  for  her  support,  and 
not  a  gratuity,  and  is  entitled  to  the  pro- 
tection of  a  court  of  equity;  and  where 
the  land  is  susceptible  of  identification, 
the  description  will  be  so  reformed  as  to 
convey  the  land  actually  intended  to  be 
conveyed  by  the  deed.  Partridge  v.  Part- 
ridge, 220  Mo.  321,  132  Am.  St.  Rep.  684, 
119  S.  W.  415. 

So,  where  a  woman  to  whom  her  mother 
owed  no  duty  that  she  did  not  owe  to  her 
other  children  procured  from  her  mother, 
without  consideration,  a  deed  alleged  to 
have  been  intended  as  a  conveyance  of  cer- 
tain land  owned  by  the  mother,  but  which 
did  nt/t  describe  the  land  in  question,  and 
thus  failed  to  operate  as  a  legal  convey- 
ance of  it,  she  was  not,  after  the  death  of 
her  mother,  entitled  to  a  decree  in  equity 
against  the  other  heirs  of  her  mother,  re- 
forming the  deed  so  as  to  describe  the  land 
intended  to  be  conveyed,  but  the  other  heirs 
were  entitled  to  a  decree  quieting  in  them 
severally  such  interest  in  the  land  as  they 
were  entitled  to  by  inheritance.  .  Else  v. 
Kennedy,  67  Iowa,  376,  25  N.  W.  290. 

And  where  in  a  deed  given  in  considera- 
tion of  love  and  affection  only,  a  mistake 
in  the  description  of  the  premises  occurs, 
and  the  grantee,  on  the  faith  of  such  deed, 
has  gone  into  possession,  made  improve- 
ments, and  expended  money  on  the  lands, 
a  mortgagee  of  such  grantee,  who  has  taken 
his  mortgage  in  good  faith  after  such  pos- 
s*».<!8ion  and  improvements,  may  maintain  a 
bill  for  the  correction  of  the  mistake 
Rizainst  the  grantor  or  his  heirs  or  pur- 
chasers from  them  without  consideration; 
such  mortgagee  has  the  superior  equity  as 
against  such  ^antor  and  his  heirs,  and 
especially  as  against  parties  who  have  as- 
sumed to  take  a  conveyance  from  them 
without  consideration  and  for  the  fraudu- 
lent purpose  of  defeating  the  mortgage. 
Cummings  v.  Freer,  supra. 

So,  in  a  voluntary  conveyance,  courts  will 
not  distincniish  between  children  and  grand- 
children, in  the  exercise  of  their  equitable 
pnwprs  in  correcting  a  plain  mistake  in  a 
28  L.RJ^.(N.S.) 


conveyance  intended  for  their  benefit;  and 
this  is  especially  so  when  the  correction 
is  made  to  render  valid  and  effectual  what 
would  otherwise  be  void  for  informality. 
Huss  V.  Morris,  63  Pa.  367. 

But  a  voluntary  conveyance  by  a  grand- 
father to  a  grandchild  is  not  proof  of  his 
intention  to  place  himself  in  loco  parentis 
to  the  grantee,  thus  rendering  the  consid- 
eration a  meritorious  one  and  warranting' 
a  relformation  of  the  deed.  Powell  v.  Mori- 
sey,  98  N.  C.  426,  2  Am.  St.  Rep.  343,  4 
S.  E.   185. 

And  a  conveyance  by  an  elderly  man  re- 
siding in  the  family  of  the  grantee,  by 
quitclaim  deed,  without  valuable  considera- 
tion, of  his  real  estate,  reserving  to  the 
grantor  the  use  and  improvement  of  the 
property  during  his  natural  life,  and  the 
right  to  dispose  of  any  part  thereof  should 
it  be  necessary  to  his  support,  will  not  be 
reformed  or  set  aside  in  equity  on  the 
ground  of  a  mistake  of  the  grantor  as  to 
its  legal  effect,  without  showing  that  he 
needs  the  avails  of  the  property  or  some 
part  of  it  for  his  support,  since,  until  the 
exigency  contemplated  by  the  reservation 
has  happened,  the  application  for  relief  is 
premature.    Coley  v.  Coley,  19  Conn.  114. 

And  where  a  father  conveyed  land  to  a 
married  daughter  in  consideration  of  love 
and  affection,  and  upon  condition  that,  if 
she  should  die  without  children  living  at 
the  time  of  her  death,  the  land  should  re- 
vert to  the  grantor  and  his  heirs  as  though 
no  conveyance  had  been  made;  and  tne 
daughter  died,  leaving  an  infant  child  sur- 
viving her,  who  subsequently  died,  leaving 
his  father  heir  to  the  propertv, — equity  will 
not  interfere,  on  a  plea  by  the  grandfather 
of  the  child  against  its  father,  that  it  was 
his  intention  in  making  the  deed  to  his 
daughter  that  her  husband  should  never  in 
any  event  have  any  interest  in  or  control 
over  the  property,  and  that  the  deed  was 
executed  by  him  with  that  understanding. 
Pierson  v.  Armstrong,  1  Iowa,  282,  63  Am. 
Dec.  440. 

In  the  above  case  Evants  v.  Strode,  11 
Ohio,  480,  38  Am.  Dec.  744,  supra,  IV.  c, 
2,  was  distinguished  upon  the  ground  that 
in  that  case  the  decree  of  the  court  below 
was  that  tha  conveyance  should  be  by  deed 
of  warranty,  and  the  purchaser  had  paid  his 
money  for  the  land,  and  there  was  a  prior 
contract  which  was  to  be  affected  by  the 
deed. 

Equity  will  not  reform  a  deed  of  gift, 
however,  against  the  intention  of  the  donor. 
Meeks  v.  Stillwell,  54  Ohio  St.'  541,  44  N. 
E.  267. 

And  a  voluntary  deed,  without  reserva- 
tion or  power  to  alter  or  revoke  it,  of 
either  real  or  personal  property,  cannot  be 
disturbed  by  the  grantor,  as  against  him 
it  is  valid  and  binding,  both  at  law  and 
in  equity.  Stone  v.  King,  7  R.  I.  358,  84 
Am.  Dec.  557. 

Nor  will  a  court  of  equity  set  aside  a 
voluntary  conveyance  on  the  application  of 
the  grantors,  on  the  ground  that  they  were 
ignorant  as  to  what  would  be  its  legal  ef- 
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feet  and  operation,  and  made  a  mistake  in 
point  of  law.  Dupre  v.  Thompson,  4  Barb. 
279. 

And  as  between  a  donor  and  one  not  sus- 
taining to  him  any  fiduciary  or  confidential 
relation,  equity  will  not  set  aside  a  volun- 
tary deed,  however  improvident  its  terms 
may  be,  if  free  from  the  imputation  of 
fraud  or  undue  influence,  and  if  it  was 
freely  executed  by  the  donor,  with  a  knowl- 
edge of  all  the  facts  essential  to  a  'full 
and  free  exercise  of  his  judgment.  Lott  v. 
Kaiser,  61  Tex.  665. 

And  a  court  of  equity  will  hesitate  to 
rectify  a  voluntary  settlement  at  the  in- 
stance of  the  settlor,  merely  on  his  own 
testimony  as  to  his  intention,  unsupported 
by  other  evidence,  such  as  written  instruc- 
tions, even  though  the  rectification  sought 
would  bring  the  settlement  more  into  har- 
mony with  recognized  precedents  and  with 
what  the  settlor  might  reasonably  have  in- 
tended at  the  time.  Bonhote  v.  Henderson 
[1895]  1  Ch.  742,  appeal  dismissed  in  [1895] 
2  Ch.  202. 

And  a  conveyance  given  for  the  purpose 
of  putting  property  beyond  the  reach  of 
creditors  is  fraudulent,  and  a  court  of  equi- 
ty will  leave  the  parties  where  it  finds  them, 
and  it  will  refuse  the  fraudulent  grantor 
any  relief  founded  on  the  idea  that  the 
grantee  holds  the  property  thus  fraudu- 
lently conveyed  in  trust  for  his  benefit; 
and  no  such  trust  will  be  recognized  in 
equity  for  the  purpose  of  working  out  a 
mistake  to  serve  as  tlie  foundation  for  re- 
forming a  subsequent  conveyance  from  the 
grantor  to  parties  taking  through  the  fraud- 
ulent grantee,  without  notice  of  the  fraud, 
and  holding  the  property  fraudulently  con- 
veyed. Kinney  v.  Consolidated  Virginia 
Min.  Co.  4  Sawy.  382,  Fed.  Cas.  No.  7,827. 

So,  a  court  of  equity  never  lends  its  aid 
at  the  instance  of  the  donee  to  reform  a 
voluntary  deed.  Mulock  v.  Mulock,  31  N. 
J.  lEq.  594;  Gwyer  v.  Spaulding,  33  Neb. 
573,  50  N.  W.  681. 

Courts  of  equity  will  not  assist  the 
grantee  in  an  imperfect  conveyance  which 
is  not  supported  hy  either  a  valuable  or 
meritorious  consideration,  against  either  the 
grantor  or  his  representatives.  Else  v.  Ken- 
nedy, supra.  • 

Nor  will  an  error  in  the  description  of 
land  in  a  voluntary  conveyance  be  corrected 
in  equity,  unless  all  the  parties  consent. 
Shears  v.  Westover,  110  Mich.  505,  68  N. 
W.  266. 

And  it  has  been  held  that  a  voluntary 
deed  cannot  be  corrected  without  the  con- 
sent of  all  the  parties  to  it.  Redding  v. 
Rozell,  59  Mich.  476,  26  N.  W.  677. 

And  a  voluntary  settlement  cannot  be 
revoked  or  set  aside,  except  upon  proof  of 
mental  incapacity,  mistake,  fraud,  or  undue 
influence,  unless  it  contains  a  power  of  revo- 
cation. Tavlor  v.  Buttrick.  165  Mass.  547, 
52  Am.  St.  Rep.  530,  43  N.  E.  607. 

Nor  will  equity  correct  a  mistake  in  a 
voluntary   deed,   to   the    injury   of   a   bona 
fide    purchaser    for    value    without    notice. 
Kilpatrick  v.  Strozier,  67  Ga.  247. 
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So,  on  a  bill  to  correct  a  mistake  in  a 
voluntary  deed,  the  evidence  must  be  clear, 
unequivocal,  and  decisive  as  to  the  mistake. 
Crockett  v.  Crockett,  73  Ga.  647. 

But  to  warrant  tlie  correction  of  a  mis- 
take in  a  voluntary  deed,  it  is  not  required 
that  the  evidence  must  be  so  strong  as  to 
leave  no  reasonable  doubt  in  the  minds  of 
the  jury  as  to  whether  or  not  it  was  a  mis- 
take. This  is  the  rule  in  criminal  cases, 
before  a  jury  are  authorized  to  co&vkt 
Ibid. 

And  it  is  suflicient  to  entitle  a  person 
claiming  under  a  deed  of  gift  to  l^ve  it 
reformed,  if  he  accepted  it  as  it  was  UDder- 
stood  and  intended  to  be  drawn  at  the  time 
it  was  executed ;  it  is  not  necessary  that  the 
donee  should  be  cognizant  of  the  instruc- 
tions given  to  the  scrivener  by  the  donor. 
Wyche  v.  Greene,  11  Ga.  159. 

Where  there  is  no  actual  fraud  and  no 
confidential  or  fiduciary  relations  between 
the  parties  to  a  conti^ct,  however,  mere  in- 
adequacy of  consideration  is  not  suflicient 
to  rescind  a  sale,  unless  it  be  so  great  u 
to  shock  the  moral  sense  of  mankind.  Pen- 
nybacker  v.  Laidley,  33  W.  Va,  624,  11  S. 
E.  39. 

And  an  inadequacy  of  consideration  vbidi 
will  warrant  the  rescinding  of  a  sale  most 
be  established  as  of  the  date  of  the  con- 
tract; none  can  be  considered  which  mar 
arise  from  subsequent  enhancement,  depre- 
ciation, or  change  of  circumstances.    Ibid. 

And  with  reference  to  contracts  of  hazard, 
the  factor  of  risk  and  hazard  is  such  a  dis- 
turbing element  in  the  estimation  of  value 
that  courts  of  equity,  when  inadequacy 
alone  is  in  question,  will  refuse  to  inter- 
fere.   Ibid. 

a.  Wills. 

The  broad  rule  has  been  asserted  that 
equity  has  jurisdiction  as  to  mistakes,  as 
well  in  regard  to  wills  as  other  matters. 
Wood  V.  White,  32  Me.  340,  52  Am.  Dec 
654. 

Within  this  rule,  equity  has  power  to 
correct,  and  will  correct,  a  mi.stake  in  the 
name  of  a  legatee  in  a  will.    Ibid. 

And  equity  has  jurisdiction  to  correct  a 
mistake  in  the  description  of  land  devised 
by  will.  Thomson  v.  Thomson,  115  Mo.  56, 
21  S.  W.  1086,  1128. 

And  where  a  testator  devised  lot  6  in 
a  certain  block  to  a  brother,  and  disposed 
of  the  remainder  of  his  estate  to  others,  and 
it  appeared  that  he  did  not  own  lot  6,  but 
did  own  lot  3  in  said  block,  and  that  lot  3 
was  otherwise  properly  described  in  the 
will,  it  was  held  to  have  been  a  lawful  de- 
vise of  lot  3.  Patch  V.  White,  117  V.  S. 
210,  29  L.  ed.  860,  6  Sup.  Ct.  Rep.  617,  810. 

So,  devises  concerning  land  must  be  in 
writing,  but  in  case  of  a  surrender  made  by 
a  steward  of  a  copyhold,  if  there  I*  any 
mistake  there,  that  is  only  matter  of  fact; 
and  the  courts  at  law  will  in  that  case 
admit  an  averment  that  there  was  a  mis 
take  either  in  the  lands  or  uses.  Towers  t. 
Moor,  2  Vern.  98. 
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So,  relief  may,  in  a  plain  case  of  mistake 
in  the  description  of  land  devised  by  vfill, 
be  obtained  without  resort  to  equity. 
Thomson  v.  Thomson,  supra. 

And  where  a  paper  was  executed  by  a  i 
person  who  had  a  perfect  legal  right  to 
dispose  of  her  property,  and  intended  to  do 
so,  but  by  a  mistake  of  the  scrivener  it 
was  drawn  in  the  form  of  a  will,  when  it 
ought  to  have  been  a  deed  or  declaration 
of  trust,  a  court  of  equity  has  power  to 
correct  the  mistake,  reform  the  instrument, 
and  decree  it  to  be  made  such  as  it  ought 
to  have  been  mnde,  so  as  effectually  to  carry 
out  the  intention  of  the  parties.  Lant's 
Appeal,  95  Pa.  279,  40  Am.  Uep.  646. 

But  to  authorize  a  correction  of  a  mistake 
in  the  description  of  land  devised  by  will 
in  equity,  the  mistake  must  have  been  a 
clear  one,  or  a  clear  omission,  demonstrable 
from  the  structure  and  scope  of  the  will 
itself.     Ibid. 

And  where  legacies  are  given  upon  trust 
to  accumulate  the  interest  and  dividends, 
such  accumulated  interest  and  dividends 
will  not  pass  by  a  gift  over  of  the  principal 
sums,  unless  the  court  is  satisfied,  by  a  ref- 
erence to  other  clauses  of  the  will,  that  the 
interest  and  dividends  were  omitted  in  the 
gift  by  a  clerical  mistake.  Harvey  v.  Cooke, 
4  Russ.  Ch.  34. 

The  prevailing  rule  would  seem  to  be, 
however,  that  a  will  cannot  be  corrected 
because  the  testator  misapprehended  its  ef- 
fect.   Arthur  v.  Arthur,  10  Barb.  9. 

And  that  equity  will  not  entertain  a  bill 
to  reform  a  will.  Bingel  v.  Volz,  142  111. 
214,  16  L.R.A.  321,  34  Am.  St.  Rep.  64,  31 
N.  E.  13;  Goode  v.  Goode,  22  Mo.  518,  66 
Am.  Dec.  630;  Box  v.  Barrett,  L.  R.  3  Eq. 
244;  Ncwburgh  v.  Newburgh,  5  Madd.  Ch. 
364. 

No  court  can  decree  the  reformation  and 
correction  of  a  will  to  make  it  conform  to 
the  purpose  and  intention  of  the  testator 
not  expressed  in  the  instrument  as  executed 
by  him,  after  the  statutory  limitation  for 
the  probate  of  a  will  has  expired,  thereby 
barring  a  contest;  the  only  question  re- 
maining open  is  that  of  the  true  construc- 
tion of  the  instrument.  Schlottman  v. 
Hoffman.  73  Miss.  188,  55  Am.  St.  Rep. 
527,  18  So.  893. 

And  where  there  is  no  latent  ambiguity 
in  wills,  extrinsic  evidence  cannot  be  re- 
ceived to  show  intentions  not  expressed  in 
them.  Cunningham  v.  Cunningham,  20  S. 
C.  317;  Meckley's  Estate,  20  Pa.  478. 

Nor,  as  a  general  rule,  is  parol  evidence 
admissible  to  supply  omissions,  or  to  control 
or  explain  the  intention,  or  to  vary  the  legal 
construction.     Arthur  v.  Arthur,  supra. 

Within  this  rule,  a  court  of  equity  has 
no  power  to  reform  a  will  devising  real 
estate.  Chambers  v.  Watson,  56  Iowa,  676, 
10  N.  W.  239. 

And  when  %  testator  devises  land  which 
he  does  not  own,  accurately  describing  it,  a 
bill  in  equity  will  not  lie  to  construe  the 
will  on  the  ground  of  mistake,  and  to  sub- 
stitute another  tract  of  land  owned  by  the 
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testator,  in  place  of  the  one  devised.  Bingel 
v.  Volz,  supra. 

Nor  can  a  devise  of  land  be  explained  by 
parol  proof  touching  the  declarations  of  the 
testator,  or  instructions  given  by  him  for 
the  making  of  his  will;  and  parol  proof  can- 
not be  admitted  to  explain  a  surrender  of 
copyhold  land,  to  show  a  mistake  either 
in  the  land  or  the  uses.  Towers  v.  Moor, 
supra. 

And  canceling  a  former  will  by  jnistake, 
or  on  a  presumption  that  a  later  will  is 
good  which  proves  void,  will  not  let  in  the 
heir.     Onions  v.  Tyrer,  1  P.  Wms.  343. 

And  when  an  election  is  once  made  under 
a  will,  by  a  party  bound  to  elect  either 
expres.sly  or  impliedly,  with  full  knowledge 
of  all  the  facts,  it  binds  him  and  those  who 
claim  under  him,  though  made  in  ignorance 
of  law.  Waggoner  v.  Waggoner  (Va.)  68  S. 
E.  990. 

So,  where  a  testator  devised  certain  lands 
to  his  widow  for  her  own  use  during  her 
natural  life,  and  on  her  death  to  be  divided, 
share  and  share  alike,  between  his  surviving 
children,  and  a  son  of  the  testator  died  only 
a  few  months  before  him,  leaving  children 
surviving  him,  the  testator  being  then  too 
ill  to  change  his  will,  the  court  is  not  au- 
thorized to  let  in  such  children  on  the 
ground  of  mistake.  Round  tree  v.  Round- 
tree,  26  S.  C.  450,  2  S.  E.  474. 

But  when  one  is  required  to  make  an 
election  between  the  provision  of  a  will 
and  the  provision  made  by  the  law  of  de- 
scent, he  is  entitled  to  know  all  the  facts 
and  circumstances  affecting  his  choice,  and 
to  inquire  into  and  ascertain  all  the  cir- 
cumstances; and  if  the  election  is  made  in 
ignorance,  or  under  a  mistake  as  to  the  real 
nature  of  the  properties,  or  as  to  the  nature 
of  his  own  rights,  such  a  mistake  is  re* 
garded  as  one  of  fact,  rather  than  of  law; 
and  a  court  of  equity  will  permit  the  elec- 
tion to  be  revoked,  unless  rights  of  third 
persons  have  intervened,  which  would  be 
interfered  with  by  the  revocation.  Tolley 
V.  Poteet,  62  W.  Va.  231,  57  S.  E.  811. 

And  where  a  testator  directed  that  out 
of  a  certain  portion  of  his  real  estate  abso- 
lutely devised  to  his  three  children,  his 
widow's  life  estate  of  one  third  of  his  whole 
property  should  be  allotted  by  certain  com- 
missioners to  be  appointed  by  the  orphans' 
court,  and  the  other  portion  so  devised  to 
be  divided  among  his  said  children;  and 
the  commissioners,  intending  under  their 
apportionment  to  carry  into  effect  the  di- 
rections and  wishes  of  the  widow  and  chil- 
dren, erroneously  and  contrary  to  the  direc- 
tions of  the  will,  made  one  lot  subject  to 
the  widow's  life  estate,  and  assigned  a  lot 
intended  by  the  parties  for  one  to  another 
of  the  devisees,  a  court  of  chancery  may 
correct  the  error,  reform  the  award,  and 
make  it  conform  to  the  direction  of  the  par- 
ties, and  decree -that  the  parties  shall  ac- 
count for  rents  and  profits  received  under 
the  erroneous  award.  Baynard  v,  Norris,  5 
Gill,  468,  46  Am.  Dec.  647. 

So,    where    one   elects    to   take  under   a 
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will,  under  a  misconception  of  fact  as  to 
his  rights  under  the  will,  the  election  will 
be  disregarded,  when  the  other  parties  af- 
fected by  such  election  can  be  placed  sub- 
stantially in  the  same  situation  as  if  there 
had  been  no  election.  Waggoner  v.  Wag- 
goner, supra. 

And  where  a  testator  and  his  wife  each 
owned  an  undivided  half  interest  in  the 
homestead  property,  and  he  devised  the 
whole  to  her,  she  made  no  irrevocable  elec- 
tion to  take  under  the  will,  where  there 
was  no  express  election,  and  it  did  not 
appear  that  she  knew  that,  in  claiming 
the  devise,  she  might  surrender  her  own 
interest  in  the  property,  or  that  she  in- 
tended to  do  so.    Ibid. 

4.  Contracts  with  reference  to   Tiome- 

steads, 

A  contract  for  the  sale  of  a  homestead, 
not  containing  a  release  of  the  right  of 
homestead  and  the  acknowledgment  required 
by  law  for  the  transfer  of  a  homestead,  has 
no  validity;  and  a  court  of  equity  has  no 
power  to  reform  such  a  contract  by  the  in- 
sertion therein  of  a  release  of  that  right 
and  an  acknowledgment;  it  cannot  give  life 
to  an  instrument  having  no  validity  in 
itself.  Stodalkav.  Novotny,  144  111.  125, 
33  N.  E.  534. 

Nor  can  the  court  specifically  enforce  such 
a  contract  by  reforming  it  in  accordance 
with  the  verbal  contract,  although  the  omis- 
sion of  such  release  and  acknowledgment 
may  be  the  result  of  mistake  or  ignorance 
of  the  officer  drafting  the  same.    Ibid. 

And  a  conveyance  of  the  homestead  by  a 
husband  and  wife,  the  certificate  of  ac- 
knowledgment to  which  is  substantially  de- 
fective, will  not  be  reformed  in  equity  on 
the  ground  that  the  examination  and  ac- 
knowledgment of  the  wife  were  in  fact 
properly  made,  but  that  this  fact  was  not 
shown  by  the  officer's  certificate,  owing  to 
ignorance  or  mistake  on  his  part;  nor  will 
it  be  specifically  enforced  as  an  executory 
agreement  to  convey.  Cox  v.  Holcomb,  87 
Ala.  589,  13  Am.  St.  Rep.  79,  6  So.  309. 

Nor  will  a  court  of  equity  reform  a  deed 
purporting  to  convey  all  of  a  wife's  interest 
in  a  homestead  estate,  so  that  it  will  convey 
her  life  interest  therein,  where  she  fails 
to  show  by  unequivocal  evidence  that  she 
intended  to  convey  only  her  life  interest. 
Frederick  v.  Henderson,  94  Mo.  98,  7  S.  W. 
186. 

And  since  the  Georgia  act  of  December  12, 
1871,  to  provide  for  sales  of  property  in 
the  state  to  secure  liens  and  other  debts, 
a  court  of  equity  cannot  reform  an  abso- 
lute deed  executed  under  that  act  into  a 
mortgage,  for  the  purpose  of  protecting  the 
wife's  homestead,  upon  the  allegation  that 
such  instrument  was  intended  as  a  mort- 
gage, was  so  understood  by  her  and  her  hus- 
band, and  that  upon  this  understanding  she 
gave  her  consent  to  its  execution.  Barnett 
V.  People's  Bank,  65  Ga.  51. 

So,  a  mortgage  will  not  be  reformed  so  as 
to  include  tho  homostead  of  the  mortgagors, 
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though  such  homestead  was  intended  to  be 
embraced  in  it,  if  the  statute  of  the  state 
declares  that  no  mortgage  of  a  homestead 
by  a  married  man  shall  be  valid  or  of  anr 
effect  without  the  signature  of  his  wife  to 
the  same,  though  before  suit  was  brought 
the  husband  had  died,  and  the  widow  by  her 
answer  assented  to  such  reformation. 
O'Malley  v.  Ruddy,  79  Wis.  147,  24  Am. 
St.  Rep.  702,  48  N.  W.  116. 

And  equity  will  not  reform  a  mortgage  on 
community  property  executed  by  a  husband, 
in  an  action  by  the  mortgagee  against  the 
wife,  who  has  filed  a  declaration  of  home- 
stead on  such  property,  where  the  wife  had 
no  notice  of  the  defective  mortgage  at  the 
time  of  the  filing  of  such  declaration  of 
homestead.  Adams  v.  Baker,  24  Nev.  162, 
77  Am.  St.  Rep.  799,  51  Pac.  252. 

And  where  a  mortgage  on  land  of  a  mar- 
ried man,  executed  by  him  and  his  wife, 
and  taken  by  the  mortgagee  as  security  for 
moneys  loaned  to  the  husband,  with  the  un- 
derstanding and  belief  of  all  parties  that  it 
was  a  mortgage  of  the  homestead,  was 
found  to  be  of  other  lands  only,  the  instru- 
ment could  not  be  reformed  as  against  tlie 
wife  after  the  husband's  death,  when  the 
homestead  had  descended  or  been  devised  to 
her,  and  it  would  not  have  been  reformed, 
even  as  against  the  husband  in  his  lifetime, 
since  by  tne  statute  it  would  have  been  void 
without  the  wife's  signature.  Petesch  v. 
Harabach,  48  Wis.  443,  4  N.  W.  565, 

So,  if  a  mortgagor  and  mortgagee  of  a 
homestead  mortgaged  for  money  with 
which  to  pay  off  a  prior  mortgage  labored 
under  a  mutual  mistake  in  supposing  that 
the  homestead  belonged  to  the  mortgagor  in 
fee  under  her  husband's  will,  to  the  excla- 
sion  of  the  minor  children,  equity  will  not 
grant  relief  by  subrogating  such  mortgagee 
to  the  rights  of  the  prior  mortgagee.  Klei- 
mann  v.  Gieselmann,  114  Mo.  437,  35  Am. 
St.  Rep.  761,  21  S.  W.  796. 

And  where  a  widow  gave  a  deed  of  trust 
on  promises  she  was  occupying,  to  secure  a 
debt  due  from  her  brother  and  son-in-law, 
and  the  lot  was  sold  for  the  debt,  she  is  en- 
titled to  show,  in  an  action  against  her  to 
try  title,  that  she  was  induced  to  make  the 
deed  by  the  fraudulent  representations  of 
the  agent  of  the  creditors,  who  was  an  at- 
torney, and  that  he  assui-ed  her  that  the 
deed  was  a  mere  matter  of  form,  and  that 
she  incurred  no  risk,  since  the  lot  was  pro- 
tected as  her  homestead,  and  that  the  cred- 
itors could  not,  if  they  would,  sell  it  for  the 
debt;  and  this  would  be  sufficient  to  sup* 
port  a  prayer  for  relief.  Ramey  v.  Allison, 
04  Tex.  697. 

Where  a  husband  and  wife  own  land  in 
common  constituting  their  homestead,  how- 
ever, the  fact  that  the  wife  was  ignorant  of 
her  interest  as  part  owner  is  immaterial  m 
respects  the  rignt  of  a  purchaser  to  reform 
a  conveyance  from  them,  where  it  appears 
that  full  value  was  paid  by  the  purchaser, 
and  the  conveyance  was  executed  with  prop- 
er formalities  to  pass  her  interest.  Parker 
v.  Parker,  88  Ala.  362,  16  Am.  St.  Rep.  5i 
6  So.  740. 


1906. 


1X)LVIN  V.  AMERICAN  HARROW  CO. 


873 


And  equity  will  correct  a  mutual  mistake 
in  the  description  in  a  written  instrument 
by  which  a  man  and  wife  have  sought  to 
encumber  their  homestead.  Silliman  v.  Tay- 
lor, 35  Tex.  Civ.  App.  490,  80  S.  W.  651 ; 
Parker  v.  Parker,  supra;  Conrad  v. 
Schwamb,  63  Wis.  372,  10  N.  W.  306. 

if  the  quantity  of  land  conveyed  is  not 
thereby  increased.  Witherington  v.  Ma- 
son, 86  Ala.  345,  11  Am.  St.  Rep.  41,  5  So. 
679;  Gardner  ▼.  Moore,  75  Ala.  394,  61  Am. 
Rep.  454;  Snell  v.  Snell,  123  111.  403,  5  Am. 
St.  Rep.  526,  14  N.  E.  684. 

And  this  is  so,  although  the  homestead 
belonged  to  them  as  tenants  in  commcm. 
Parker  v.  Parker,  supra. 

in  such  case  the  deed  will  be  treated  as 
an  executory  contract  by  the  husband  to 
convey,  which  equity  will  enforce,  after  the 
homestead  right  ceases,  against  the  husband, 
or  against  his  heirs  after  his  death  intes- 
tate, though  not  against  his  widow.  Conrad 
V.  Schv^amb,  supra. 

And  a  parol  contract  that  a  son  who  was 
the  grantee  in  a  deed  of  a  homestead  con- 
veyed by  his  father  alone  was  to  support  his 
parents  during  their  life,  and  at  their  death 
become  the  owner  of  the  land  in  fee,  if  fully 
performed  by  such  son,  may  be  specifically 
enforced  by  him  against  the  heirs  at  law 
of  the  grantor.  Whitmore  v.  Hay,  85  Wis. 
240,  39  Am.  St.  Rep.  838,  55  N.  W.  708. 

Aind  this  is  so,  though  a  deed  of  a  home- 
stead made  by  a  father  alone  to  his  son  is 
Toid  as  a  conveyance.    Ibid. 

So,  where  the  purpose  of  an  action  and 
the  effect  of  a  judgment  was  merely  to  re- 
form a  deed  from  the  defendant  to  the  plain- 
tiff, so  as  to  convey  an  undivided  half  in- 
terest, instead  of  the  whole,  the  effect  of  a 
decree  of  divorce  between  the  plaintiff  and 
defendant,  regulating  the  rights  of  the  par- 
ties in  a  homestead,  and  providing  for  a 
conveyance  from  the  divorced  husband  to 
the  divorced  wife  of  an  undivided  half 
thereof,  is  not  involved,  and  none  of  the 
rights  of  the  parties  under  such  decree  of 
divorce  are  determined  or  affected  by  the 
judgment  reforming  the  deed;  and  where 
the  defendant  in  her  answer  claimed  the 
whole  of  the  property,  she  cannot  complain 
of  a  judgment  giving  her  an  undivided  half 
thereof.  Holt  v.  Holt,  120  Cal.  67,  62  Pac. 
119. 

And  if  a  husband  and  wife  agreed  to 
mortgage  their  homestead,  and  executed  a 
mortgage  which  they  knew  did  not  include 
the  whole  thereof,  but  which  they  knew 
was  accepted  by  the  mortgagee  in  the  be- 
lief that  it  included  all  such  homestead,  the 
mortgage  may  be  reformed  in  equity  so  as 
to  include  all  the  land  which  was  agreed  to 
be  mortgaged.  Stevens  v.  Holman,  112  Cal. 
345,  53  Am.  St.  Rep.  216,  44  Pac.  670. 

And  to  entitle  a  mortgagee  to  relief, 
where  the  mortgagor  has  exempted  a^  home- 
stead from  the  mortgage,  which  was  sup- 
posed by  mistake  to  he  his  legal  right, 
when  in  fact  he  was  not  entitled  to  it,  he 
must  allege  and  prove  that  all  the  laftd  that 
was  subject  to  the  mortgage  was  intended 
to  be  mortgaged,  and  that,  but  for  the  mis- 
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taken  belief  that  the  homestead  was  not 
subject  to  the  mortgage,  it  would  have  been 
included.  Lear  y.  Prather,  89  Ky.  501«  12 
S.  W.  946. 

So,  where  a  man  deeded  his  homestead- 
farm,  neither  he  nor  the  purchaser  know- 
ing its  actual  external  limits,  and  the  deed, 
through  ignorance  and  misappprehension, 
included  other  small  parcels  of  adjoining 
land,  which,  many  years  before,  one  of  the 
owner's  early  predecessors  in  title  had  sold 
and  conveyed,  the  mistake  is  one  of  fact, 
and,  being  mutual,  the  deed  should  be  re- 
formed. Andrews  v.  Andrews,  81  Me.  338, 
17  Atl.  166. 

And  where  a  husband  and  wife  executed 
a  mortgage  intending  to  cover  160  acres, 
but  by  mistake  it  was  drawn  to  cover  only 
40  acres,  and  third  persons  purchased  the 
land  subject  to  the  mortgage,  understand- 
ing that  it  covered  the  whole  160  acres,  and 
subsequently  another  person  discovered  the 
mistake,  and  procured  a  conveyance  of  a 
part  of  the  land  from  the  previous  pur- 
chasers, the  portion  so  conveyed  including 
40  acres  which,  when  the  mortgage  was 
executed,  was  occupied  by  the  mortgagors 
as  a  homestead,  the  last  purchaser,  who 
purchased  with  knowledge  of  the  mistake 
and  with  intent  to  defraud,  could  not  make 
the  defense  that  the  mortgage  could  not  be- 
so  reformed  as  to  cover  the  homestead,  the 
wife  not  having  actually  signed  the  mort- 
gage of  it.  Ford  v.  Daniells,  71  Mich.  77,  38 
N.  W.  708. 


5.  Contracts  of  married  women. 

The  rule  which,  by  creating  an  arbitrary 
disability,  protects  married  women  from 
tlie  alienation  of  their  real  estate  through 
the  acts  of  coercion  of  their  husbands,  is 
founded  on  a  policy  which  is  respected  by 
courts  of  chancery,  and  they  refuse  their 
aid  when  the  defective  deed  sought  to  be  re- 
formed is  that  of  a  married  woman  and  the 
defect  arises  from  the  omission  of  some 
statutory  requisite.  Dickinson  v.  Glenney, 
27  Conn.  104;  Holland  v.  Moon,  39  Ark. 
120. 

Contracts  of  married  women,  not  made  in 
the  form  prescribed  by  law,  are  absolutely 
void.  Dickinson  v.  6lenney,  supra;  Bar- 
rett V.  Tewksbury,  9  Cal.  13;  Wedel  v.  Her- 
man, 50  Cal.  507;  Williams  v.  Cudd,  26  S. 
C.  213,  4  Am.  St.  Rep.  714,  2  S.  E.  14. 

And  where  there  is  an  omission  of  some 
statutory  requirement  in  the  deed  of  a  mar- 
ried woman,  essential  to  its  validity,  the 
mistake  cannot  be  corrected  by  a  court  of 
equity.  Gebb  v.  Rose,  40  Md.  387;  Bow- 
den  V.  Bland,  63  Ark.  63,  22  Am.  St.  Rep. 
179,  13  S.  W.  420;  Barrett  y.  Tewksbury 
and  Wedel  y.  Herman,  supra;  Leonis  v. 
Lazzarovich,  66  Cal.  62;  Idoulton  y.  Hurd, 
20  111.  137,  71  Am.  Dec.  257;  Hamar  y. 
Medsker,  60  Tnd.  413;  Grapengether  v.  Fe- 
jervary,  9  Iowa,  163,  74  Am.  Dec.  336; 
Townsley  y.  Chapin,  12  Allen,  476;  Mon- 
tana Nat.  Bank  v.  Schmidt,  6  Mont.  609, 
13   Pac.   382;    Davenport  y.   Sovil,   6   Ohio 
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St.  459;  Spencer  v.  Reese,  165  Pa.  158,  30 
Atl.  722. 

And  chancery  will  not  regard  a  defective 
deed  of  a  married  woman  as  an  executory 
contract,  and  look  through  it  at  the  con- 
tract behind  it.  Dickinson  v.  Glenney,  su- 
pra. 

And  this  is  so,  although  the  woman's 
husband  orally  assented  to  the  original 
deed.     Townsley  v.  Chapin,  supra. 

Thus,  the  omission  of  a  wife's  name  in 
the  body  of  a  deed  is  fatal  to  it  as  a  con- 
veyance of  her  estate,  and  equity  will  not 
correct  the  instrument  or  grant  any  relief 
as  against  her.  Heaton  v.  Fryberger,  38 
Iowa,  186. 

And  the  clerk's  certificate  to  a  deed  or 
mortgage  by  a  married  woman  cannot,  even 
under  an  allegation  of  mistake,  be  contra- 
dicted by  showing  that  the  instrument  was 
not  voluntarily  acknowledged  by  the  wife, 
or  that  her  husband  was  present.  Tiche- 
nor  V.  Yankey,  89  Ky.  608,  12  S.  W.  947. 

Nor,  if  the  deed  of  a  married  woman  has 
been  defectively  executed  in  that  her  lius- 
band  did  not  join,  will  equity  decree  the 
execution  of  a  new  conveyance  to  protect 
the  title;  nor,  if  the  deed  he  a  mortgage, 
treat  it  as  valid  and  decree  foreclosure, 
since  the  deed,  thus  defective,  is  absolutely 
void.  Chapman  v.  Long,  00  Vt.  050,  30  Atl. 
8. 

And  where  in  the  relinquishment  of  a 
married  woman  the  word  "inheritance"  is 
omitted  from  the  prescribed  formula,  "all 
her  estate,  interest,  and  inheritance,"  the 
deed  does  not  convey  her  interest  in  the 
land;  and  upon  her  death  intestate,  her 
husband  surviving,  her  children  become  en- 
titled to  two  thirds  of  this  land,  and  a 
court  of  equity  cannot  supply  the  omitted 
word,  since  that  court  cannot  aid  the  defect- 
ive execution  of  a  power,  where  the  power 
is  created  by  statute, — especially  where  the 
statute  power  is  given  to  married  women. 
Williams  v.  Cudd,  26  S.  C.  213,  4  Am.  St. 
Rep.  714,  2  S.  E.  14. 

And  where  a  wife,  for  the  purpose  of  con- 
veying her  real  estate  to  her  husband,  had 
executed  a  voluntary  deed  which  was  defect- 
ive in  a  statutory  requisite,  and,  after  the 
death  of  both,  the  devisee  of  the  husband 
brought  a  petition  in  chancery  against  the 
heir  of  the  wife  to  compel  him  to  convey,  tlie 
petitioner's  equity  was  not  aided  by  the  fact 
that  the  husband  had  expended  money  in 
repairs  and  improvements  on  the  land,  nor 
by  the  fact  that  the  respondent  was  a  mere 
volunteer,  as  he  himself  stood  in  the  same 
position.     Dickinson  v.  Glenney,  supra. 

So,  a  mortgage  executed  prior  to  the  tak- 
ing effect  of  the  Ohio  act  of  March  22,  1849, 
to  give  additional  security  to  land  titles  in 
that  state,  cannot  be  reformed  as  against  a 
widow.    Davenport  v.  Sovil,  supra. 

And  a  defect  in  a  deed  of  a  husband  and 
wife  cannot  be  rectified  as  against  the  wife. 
Carr  v.  Williams,  10  Ohio,  305,  38  Am.  Dec. 
87. 

And  where  a  husband  and  wife  joined  in 
the  execution  of  a  mortgage  which  by  mis- 
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take  described  the  wrong  tract  of  land,  i 
court  of  chancery  has  no  power  to  correct 
the  mistake  so  that  the  relinquishment  of 
dower  upon  the  part  of  the  wife  shall  ap- 
ply to  land  not  described  in  the  mortga«:r. 
although  such  land  was  intended  by  all  tiie 
parties  to  be  described  therein.  Martin  t. 
Hargardine,  46  111.  322. 

And  where  husband  and  wife  join  in  a 
conveyance  of  the  wife's  land,  which  by  mia- 
take  conveys  only  a  dower  interest  on  Die 
wife's  part,  although  she  intended  to  con- 
vey her  entire  estate,  it  cannot  be  made  to 
so  operate.    Bowden  v.  Bland,  supra. 

And  where  the  statute  authorizes  a  hus- 
band and  wife  to  convey  the  wife's  realt\ 
by  their  joint  deed,  a  deed  purporting  to 
convey  the  real  estate  of  three  married 
women,  which  was  signed,  sealed,  and  ac- 
knowledged by  them  and  their  husbands,  but 
in  which  the  husbands  were  not  named  as 
grantors  of  the  premises,  is  a  nullity,  and 
cannot  be  validated  by  reformation  in  equi- 
ty; equity  will  not  interfere  in  a  case  of 
nonexecution  of  statutory  powers.  Cannon 
V.  Beatty,  19  R.  I.  524,  34  Atl.  1111. 

So,  a  conveyance  of  a  wife's  land,  jointly 
executed  bv  her  and  her  husband  in  consid- 
eration  of  the  husband's  debt,  is  void,  and 
a  court  of  equity  will  not  reform  it  on  ac- 
count of  a  mistake.  Connor  v.  Armstrong, 
80  Ala.  202,  6  So.  440. 

And  where  ejectment  was  brought  by  a 
widow  to  recover  certain  land  held  by  a  per- 
son under  a  defective  conveyance  made  by 
her  and  her  husband,  and  such  person  by  his 
answer  prayed  for  a  decree  reforming  the 
deed  and  for  specific  performance,  as  the 
property  at  the  time  of  the  defective  deed 
was  not  the  plaintiff's  separate  property, 
and  had  not  been  conveyed  to  her  in  form 
and  manner  required  by  the  statute,  the  deed 
as  to  her  was  null  and  void  and  could  not  be 
reformed,  but  the  court  should,  while  render- 
ing judgment  for  plaintiff  for  possession 
of  the  premises,  also  award  the  defendant 
the  value  of  permanent  improvements  on  the 
land,  together  with  the  purchase  money  paid 
for  it  by  plaintiff's  grantee,  minus  the  value 
of  the  rents  and  profits  collected  by  the  de- 
fendant while  in  possession.  Shroyer  v. 
Nickell,  66  Mo.  204. 

Under  statutes  doing  away  with  a  wife'i 
disability  to  contract,  however,  a  deed  or 
contract  of  a  married  woman  may  be  re- 
formed in  equity,  the  same  as  those  of  un- 
married women.  Murdoch  v.  Leonard,  15 
Wash.  142,  45  Pac.  751;  Stevens  v.  Holman. 
112  Cal.  345,  53  Am.  St.  Rep.  216,  44  Pac, 
670;  Bradshaw  v.  Atkins,  110  111.  323. 

But  where  a  deed  was  inoperative  when 
executed,  for  want  of  power  on  the  part  of 
the  ff  ran  tor  because  of  coverture,  the  remov- 
al of  the  disability  cannot  render  such  deed 
effectual  and  binding,  as  it  was  a  mere  nal* 
lity.  Townsley  v.  Chapin,  12  Allen,  476; 
Heaton  *v.  Fryberger,  supra. 

Under  statutes  of  this  class,  a  mistake 
in  the  description  of  property  in  a  deed  exe- 
cuted by  a  married  woman  may  be  correct- 
ed in  equity.  Styors  v.  Rohbins,  7P  Ind. 
547;  Ilamar  y.  Medsker,  60  Ind.  413;  Mer- 
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chants'  &  L.  BIdg.  Asso.  v.  Scanlan,  144  Ind. 
11,  42  N.  E.  1008. 

And  the  correction  may  be  eitlier  against 
her,  or,  after  her  decease,  against  her  heirs. 
Uamar  t.  Medsker,  supra. 

And  a  mistake  of  law  in  thinking  that  a 
deed  signed  and  acknowledged  by  the  owner 
of  land  and  his  wife,  without  the  wife's 
name  appearing  in  the  body  of  the  deed, 
was  sufficient  to  convey  all  their  title  and 
estate,  authorizes  a  correction  in  equity,  as 
would  a  mistake  of  fact  arising  from  the 
supposition  that  the  name  did  appear  there- 
in. Radebaugh  v.  Scanlan,  41  Ind.  App. 
109,  82  N.  £.  544. 

So,  where  a  husband  joins  his  wife  in 
signing  and  acknowledging  a  mortgage  on 
the  wife's  real  estate,  and  by  mutual  mis- 
take the  husband's  name  is  omitted  from  the 
conveying  clause,  the  mortgagee  is  entitled 
to  have  the  mortgage  reformed.  Collins  v. 
Comwell,  131  Ind.  20,  30  N.  E.  796. 

And  the  rule  is  the  same  where  tlie  names 
of  the  parties  appeared  only  where  they 
signed  and  in  the  certificate  of  acknowledg- 
ment by  the  notary;  and  in  such  case  a  deed 
should  be  reformed  so  as  to  express  the  mu- 
tual intention  of  all  the  parties.  Parish  v. 
Camplin,  139  Ind.  1,  37  N.  E.  607. 

And  a  clerical  mistake  in  the  description 
of  land  intended  to  be  deeded  or  mortgaged 
by  a  married  woman  may  be  corrected  in 
equity  upon  a  proper  showing.  Christensen 
▼.  Hollingsworth,  6  Idaho,  87,  96  Am.  St. 
Rep.  266,  53  Pac.  211;  Savings  &  L.  Soc.  v. 
Meeks,  66  Cal.  371,  6  Pac.  624;  Carper  v. 
Munger,  62  Ind.  481. 

In  Savings  &  L.  Soc.  ▼.  Mecks,  supra, 
Leonis  v.  Lazzarovich,  55  Cal.  52,  supra, 
was  distinguished  upon  the  ground  tlmt  that 
case  was  an  attempt  to  reform  a  deed  of  a 
married  woman  by  making  it  include  other 
lands  than  those  conveyed  by  it,  which  was 
beyond  the  power  of  the  court,  and  Barrett 
V.  Tewksbury,  9  Cal.  14,  supra,  was  dis- 
tinguished upon  the  ground  that  that  was 
an  action  to  compel  a  married  woman  to 
acknowledge  a  conveyance  of  her  separate 
property,  which  was  beyond  the  power  of 
the  court. 

So,  where  a  mortgage  executed  by  a  mar- 
ried woman  has  by  mistake  described  a  tract 
of  land  not  owned  by  the  mortgagor,  in- 
stead of  the  land  intended  to  be  mortgaged, 
the  mistake  may  be  corrected  and  the  mort- 
gage enforced  as  to  the  land  intended  to  be 
embraced.  Tichenor  v.  Yankey,  89  Ky.  508, 
32  S.  W.  947. 

And  where,  by  the  inadvertence  of  the 
scrivener  in  the  preparation  of  a  deed,  and 
by  mutual  mistake  of  all  the  parties  there- 
to at  the  time  of  the  execution  thereof,  the 
description  of  the  premises  conveyed  was  er- 
roneously stated  as  an  undivided  three 
fifths,  while  it  was  intended  to  convey  an 
undivided  four  fifths,  the  deed  may  be  re- 
formed so  as  to  express  the  mutual  inten- 
tions of  the  parties,  even  thonrrli  such  re- 
lief be  sought  against  a  married  woman. 
Parish  v.  Camplin,  supra. 

And  while  a  conveyance  of  a  wife's  land 
in    consideration   of  lier   husband's   debt   is ' 
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void,  and  equity  will  not  reform  it  on  ac- 
count of  a  mistake  in  the  prescription  of  the 
land,  if  the  sole  consideration  is  the. pay- 
ment of  a  debt  for  necessary  family  supplies, 
for  which  the  wife's  statutory  estate  is  lia- 
ble, it  may  be  reformed  in  equity  so  that 
the  grantee  may  prosecute  or  defend  his 
rights  under  it  in  a  court  of  law;  and  if 
the  consideration  is  partly  a  debt  of  the 
husband  and  partly  a  debt  for  which  the 
wife's  statutory  estate  is  liable,  the  court 
will  decree  a  reformation,  but  on  condition 
that  tlie  grantee  pay  to  the  wife  tlie  amount 
of  the  husband's  debt  which  formed  part  of 
the  consideration,  with  interest  thereon. 
Connor  v.  Armstrong,  86  Ala.  262,  5  So. 
449. 

So,  where  an  acknowledgment  of  a  writ- 
ten instrument  by  a  married  woman  is 
properly  made,  but  defectively  certified,  a 
party  interested  may  have  an  action  to  cor- 
rect the  certificate.  Hutchinson  v.  Ains- 
worth,  63  Cal.  286;  Wedel  v.  Herman,  59 
Cal.  507;  Bunnell  &  E.  Invest.  Co.  v.  Curtis, 
5  Idaho,  652,  51  Pac.  767. 

And  the  notary  before  whom  a  mortgage 
was  acknowledged  is  not  a  necessary  party 
defendant  in  an  action  to  foreclose  the 
mortgage  executed  by  a  married  woman  and 
to  reform  tlie  certificate  of  the  notary. 
Hutchinson  v.  Ainsworth,  73  Cal.  452,  2  Am. 
St.  Rep.  823,  15  Pac.  82. 

But  if  tlie  defect  in  the  certificate  was 
such  that  it  did  not  show  that  the  instru- 
ment was  rend  or  otherwise  made  known  to 
the  married  woman,  and  the  evidence  as  to 
whether  it  was  read  to  her  or  not  is  conflict- 
ing, reformation  of  the  certificate  will  be  re- 
fused. Spencer  v.  Reese,  165  Pa.  168,  30 
Atl.  722. 

So,  where  a  married  woman  agrees  to  re- 
convey  property  to  her  husband  upon  his  re- 
quest, in  consideration  of  a  conveyance  of 
the  same  to  her,  but  the  husband  fails  to 
join  the  wife  in  such  reconveyance,  owing  to 
the  erroneous  advice  of  counsel,  equity  will 
relieve  against  the  legal  mistake,  and  order 
a  reconveyance,  unless  there  are  substantial 
reasons  to  the  contrary.  Haussman  v.  Burn- 
ham,  59  Conn.  117,  21  Am.  St.  Rep.  74,  22 
Atl.  1065. 

Such  a  reconveyance  is  not  voluntary  so 
as  to  prevent  equity  from  enforcing  it,  in 
the  absence  of  proof  of  her  indebtedness,  or 
that  creditors  were  defrauded  or  prejudiced. 
Ibid. 

And  equity  will  enforce  such  promise,  al- 
though she  had  made  an  inefTectual  attempt 
to  reconvey.    Ibid. 

So,  a  bond  given  to  a  woman  before  mar- 
riage, by  her  proposed  husband,  to  leave  her 
a  sum  of  money,  though  extinguished  at  law 
by  the  marriage,  is  good  in  equity  and  binds 
the  real  assets;  and  it  will  be  decreed  that 
the  wife,  after  her  husband's  death,  may  re- 
deem a  mortgage  and  hold  over,  thotigh 
copyhold  as  well  as  freehold  was  included 
in  the  security.  Acton  v.  Peirce,  2  Vem. 
480. 

And  where  land  was  conveyed  to  a  hus- 
band and  wife  in  such  terms  as  to  vest  in 
them  a  tenancy  by  the  entirety,  but  their 
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intention  was  to  hold  as  tenants  in  common, 
and  they  believed  the  legal  effect  of  the  deed 
was  to  make  them  hold  as  tenants  in  com- 
mon, a  court  of  equity  will,  after  the  death 
of  the  husband,  reform  the  deed  on  the 
ground  of  mistake,  and  vest  the  title  to  half 
of  the  land  in  the  heirs  of  the  husband. 
Marshall  ▼.  Lane,  27  App.  D.  C.  276. 

But  the  erroneous  belief  of  both  a  hus- 
band and  wife  on  their  marriage,  that  a  par- 
ticular property  already  stood  settled,  is 
no  ground  for  reforming  a  settlement  so  as 
to  make  it  include  it.  Barrow  v.  Barrow, 
J  8  Beav.  529. 

Ai^d  where  a  marriage  settlement  was 
drawn,  as  the  intended  husband  alleged,  in 
a  manner  contrary  to  the  agreement,  but  be- 
fore the  marriage  he  knew  its  contents,  and 
executed  it  under  protest,  reserving  his 
right  to  set  it  aside,  he  cannot,  after  the 
marriage,  sustain  a  suit  to  rectify  it.  Ea- 
ton V.  Bennett,  34  Beav.  106. 

And  the  fact  that  a  contract  between  a 
husband  and  wife  for  the  release  and  relin- 
quishment by  each  of  all  interest,  present 
and  contingent,  in  the  real  and  personal  es- 
tate of  the  other,  was  entered  into  by  the 
wife  in  ignorance  of  a  law  revoking  her 
will  by  her  marriage,  will  not  authorize 
either  party  to  have  such  contract  canceled; 
the  contract  will  be  enforced  precisely  as 
though  she  knew  her  will  was  revoked,  or 
as  though  no  will  had  been  made.  Crum  v. 
Sawyer,  132  III.  443,  24  N.  E.  956. 

V,  Statutes  of  frauds  as  affecting  parol 

variation. 

a.  The  general  rule. 

The  general  rule  both  at  law  and  in  equi- 
ty is  that  parol  evidence  is  not  admissible 
to  vary  a  written  instrument.  Wheaton  v. 
Wheaton,  9  Conn.  96;  Schwass  v.  Hershey, 
125  111.  653,  18  N.  E.  272;  Broadwell  v. 
Broadwell,  6  111.  599 ;  Wolsey  v.  Neeley,  46 
111.  App.  387;  Murphy  v.  Trigg,  1  T.  B. 
Min.  73;  Watkins  v.  Stockett,  6  Harr.  &  J. 
435;  Wesley  v.  Thomas,  6  Harr.  &  J.  24; 
Kidd  V.  Carson,  33  Md.  37;  Macomber  v. 
Peckham,  16  R.  I.  485,  17  Atl.  910;  Orde- 
man  v.  Lawson,  49  Md.  135;  Shirley  v.  Rice, 
79  Va.  442;  Baltzer  v.  Raleigh  &  A.  Air 
Line  R.  Co.  115  U.  S.  -634,  29  L.  ed.  505, 
6  Sup.  Ct.  Rep.  216;  Clinan  v.  Cooke,  1  Sch. 
&  Lef.  22,  6  Eng.  Rul.  Cas.  721;  Price  v. 
Dyer,  17  Ves.  Jr.  356. 

Except  where  fraud  is  chnrged,  or  in  cases 
of  trust.    Watkins  v.  Stockett,  supra. 

The  writing,  in  contemplation  of  law,  con- 
tains the  true  agreement  of  the  parties. 
Schwass  y.  Hersliey  and  Ordeman  v.  Law- 
son,  supra. 

And  a  writing  solemnly  signed,  sealed, 
acknowledged  before  a  magistrate,  and. deliv- 
ered by  a  person,  is  evidence  of  his  intent 
so  convincing  and  conclusive  that  generally 
no  evidence  will  be  received  to  contradict 
it.  Western  Min.  &  Mfg.  Co.  v.  Peytona 
Cannel  Coal  Co.  8  W.  Va.  400. 

In  the  absence  of  fraud,  accident,  or  mis- 
take, the  terms  of  a  deed  cannot  be  varied 
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by  parol  evidence  of  what  occurred  between 
the  parties,  either  before  or  during  its  exe- 
cution; all  prior  contracts,  written  or  oral, 
between  them,  being  merged  in  the  subse- 
quent deed.  Shenandoah  Valley  R.  Go.  v. 
Dun  lop,  86  Va.  346,  10  S.  E.  239. 

And  if  the  instrument  in  question  is  cletr 
and  unambiguous  in  its  terms  and  certain 
in  its  legal  effect,  parol  evidence  is  not  ad- 
missible to  change  or  vary  it,  and  it  is  im- 
material what  the  parties  to  it  believed  aa 
to  the  legal  effect  of  the  form  in  which  they 
contracted.  Prescott  v.  Hixon,  22  Ind.  App. 
139,  72  Am.  St.  Rep.  ^291,  53  N.  E.  391. 

And  it  is  not  competent  in  an  sction 
against  an  indorser  by  his  immediate  indor- 
see, upon  an  indorsement  of  a  negotiable 
promissory  note  made  in  blank,  to  prove  aa 
a  defense  that,  as  part  of  the  transaction, 
it  was  agreed  between  the  parties,  bat  not 
in  writing,  that  the  indorsement  should 
merely  have  the  legal  effect  of  one  expressed 
to  be  without  recourse.  Martin  v.  Cole, 
104  U.  S.  30,  26  L.  ed.  647. 

And  a  promissory  note  reading,  "I  prom- 
ise to  pay,"  and  signetl  by  an  individual 
with  the  designation  of  "pres.  and  trets." 
of  a  named  corporation  added  to  his  name, 
is  the  individual  obligation  of  the  person 
signing,  and  not  the  obligation  of  the  eor- 
poration,  and  oral  testimony  to  show  that 
at  the  time  the  note  was  given  and  after- 
wards it  was  understood  and  agreed  by  the 
parties  that  the  note  was  the  note  of  the 
corporation  is  inadmissible  in  an  action  on 
the  note.  Davis  v.  England*  141  Mass.  587, 
6  N.  E.  731. 

So,  under  the  English  statute  of  frauds 
and  those  statutes  of  the  American  states 
copied  from  it,  pa/ol  evidence  is  not  admis^ 
sible  to  show  that  an  absolute  deed  was  in- 
tended as  a  mortgage,  and  that  the  defeas- 
ance has  been  omitted  or  destroyed  by  fraud 
or  mistake,  or  omitted  by  design,  upon  mu- 
tual confidence  between  the  parties.  Taylor 
V.  Luther,  2  Summ.  228,  Fed.  Cat.  No.  13,- 
796. 

And  where  it  was  a  part  of  a  grant  of  an- 
nuity that  it  should  be  redeemable,  bat  the 
grant  left  out  the  agreement  that  it  should 
be  redeemable  on  the  idea  that,  if  inserted, 
the  transaction  would  be  usurious,  parol 
evidence  to  this  effect  cannot  be  given,  as 
it  would  contradict  the  deed,  it  not  being 
charged  that  the  agreement  was  omitted  by 
fraud.  Irnham  v.  Child,  1  Bro.  Cli.  92;  Hare 
V.  Shearwood,  3  Bro.  Ch.  108;  Portmore  ▼. 
Morris,  2  Bro.  Ch.  219. 

And  a  representation  that  the  sgreement 
would  be  void  unless  all  the  creditors  signed 
it,  upon  which  the  signature  of  a  written 
instrument  was  obtained,  is  not  admissible 
in  evidence,  in  an  action  io  reform  the  agree- 
ment, since  it  would  give  the  agreement  a 
meaning  different  from  that  which  appeared 
upon  the  face  of  it.  Lewis  t.  Jones,  4 
Barn.  &  C.  612. 

Nor  are  statements  of  a  grantor  in  an  ab- 
solute deed,  in  the  absence  of  the  grantee, 
admissible  in  evidence  to  show  that  a  lif^ 
estate  only  was  intended  to  be  conveyed.  Ry- 
der V.  Ryder,  244  111.  297,  91  N.  E.  46t 
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And  it  cannot  be  shown  by  parol  evidence 
that  the  object  or  purpose  of  a  deed  duly 
delivered  to  the  grantee  was  different  from 
that  implied  by  its  terms  unless  executed  to 
secure  the  payment  of  a  debt  or  the  per- 
formance of  some  other  act.  Finlayson  ▼. 
Finlayson,  17  Or.  347,  3  L.R.A.  801,  11  Am. 
St.  Rep.  836,  21  Pac.  67. 

And  oral  testimony  cannot  be  received  in 
equity  to  reform  a  written  executory  con- 
tract for  the  sale  of  land  on  account  of  a 
mutual  mistake,  and  to  specifically  enforce 
it  as  reformed.  Macomber  v.  Peckham,  1ft 
R.  I.  485,  17  Atl.  010;  Osborn  v.  Phelps, 
19  Conn.  63,  48  Am.  Dec.  133 ;  Eider  v.  El- 
der, 10  Me.  80,  25  Am.  Dec.  205. 

Nor  is  parol  evidence  tendered  not  to  en- 
force a  collateral  stipulation,  but  to  show 
that  the  transaction  was  conducted  on  a  dif- 
ferent basis  from  that  shown  on  the  face  of 
the  instrument,  admissible.  Croome  v.  Le- 
diard,  2  Myl.  &  K.  251. 

So,  under  a  statute  of  frauds  requiring 
all  declarations  for  the  creation  of  trusts  or 
confidences  in  land,  except  resulting  trusts, 
to  be  in  writing,  the  effect  of  an  absolute 
deed  cannot  be  changed  by  showing  a  parol 
agreement  of  the  grantee  to  hold  a  life  es- 
tate only,  with  remainder  to  specified  per- 
sons.    Ryder  v.  Ryder,  supra. 

And  a  statute  like  Cal.  Civ.  Code,  §  3402, 
providing  that  a  contract  may  be  first  re- 
vised and  then  specifically  enforced,  does 
not  apply  to  an  action  on  a  contract  for  a 
sale  of  land,  insufficient  under  a  statute  of 
frauds.  Baume  ▼.  Morse  (Cal.  App.)  110 
Pac   350. 

And  under  a  statute  like  Cal.  Code  Civ. 
Proc.  §  1850,  providing  that  when  an  agree- 
ment is  reduced  to  writing,  no  other  evi- 
dence of  the  terms  thereof  can  be  sho\vn, 
with  immaterial  exceptions,  no  new  terms 
can  be  introduced  by  parol  into  a  written 
contract  for  the  sale  of  land,  insufficient  un- 
der a  statute  of  frauds.    Ibid. 

So,  evidence  designed  to  change  or  vary 
the  written  contract  expressed  in  a  title 
bond  is  inadmissible.  Hancock  v.  Cossett, 
45  Fed.  754. 

And  where  a  vendor  stipulates  with  the 
vendee  that  his  deed  shall  save  the  rights  of 
a  tenant  in  possession,  but  the  stipulation, 
through  the  fraud  or  mistake  of  the  vendee, 
is  not  carried  into  the  deed,  the  tenant  can 
claim  no  relief  in  equity  against  the  vendee, 
since  he  claims  under  a  contract  void  by  the 
statute  of  frauds.  Young  v.  Miller,  10  Ohio, 
85. 

And  parol  evidence  is  not  admissible  to 
prove  from  conversations  before  and  at  the 
time  of  signing  an  agreement  for  a  lease, 
that  the  intent  of  the  parties  was  different 
from  a  memorandum,  though  the  same  was 
written  by  the  lessee,  and  the  words  which 
were  omitted  in  the  memorandum  constitut- 
ed the  purport  of  the  conversation.  Rich  v. 
Jackson,  4  Bro.  Ch.  514. 

And  where  a  mortgage  is  satis^ed  by  pay- 
ment and  receipt  indorsed,  parol  evidence 
of  any  agreement  contradicting  the  receipt 
is  not  admissible.  Re  Dunham,  9  Phi  la. 
471,  Fed.  Cas.  No.  4146. 
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There  is  no  objection  to  correcting  a  deed 
by  parol  evidence,  however,  where  there  is 
anything  in  writing  beyond  the  parol  evi- 
dence to  go  by.  Mortimer  v.  Shortall,  2 
Drury  &  War.  363. 

And  a  mistake  in  a  written  instrument 
may  be  corrected  upon  parol  evidence,  where 
the  parol  evidence  was  corroborated  by  the 
documents  and  subsequent  transactions  in 
the  case.     Ibid. 

And  equity  will  reform  a  deed  the  sole 
purpose  of  which  was  to  effectuate  the 
award  of  arbitrators,  which  purpose  it  did 
not  accomplish,  since  it  can  reform  the  deed 
by  having  the  award  before  it,  without  re- 
sorting to  parol  evidence.  Green  v.  Morris 
&  E.  R.  Co.  12  N.  J.  Eq.  165. 

So,  while  on  the  question  of  construction 
of  a  written  instrument  no  evidence  of  the 
intention  of  the  parties  is  admissible,  ex- 
trinsic evidence  may  be  adduced  to  show  the 
position  of  the  parties,  the  state  of  the 
funds,  and  the  rights  and  interests  of  the 
parties  in  them.  Bradford  v.  Romney,  30 
Beav.  431. 

b.  Rule  that  mistake  and  fraud  create 

admissibility. 

X.  Generally. 

The  general  rule  that  excludes  parol  evi- 
dence when  offered  to  vary  or  control  writ- 
ten contracts  does  not  apply  to  cases  where 
the  written  contract  was  obtained  by  fraud, 
mistake,  or  imposition,  and  the  object  of  the 
evidence  is  to  correct  it.  Ring  v.  Aslfworth, 
3  Iowa,  458;  Pierson  v.  McCahill,  21  Cal. 
123;  Murray  v.  Dake,  46  Cal.  644. 

Fraud  or  mistake  always  constitutes  an 
exception  to  the  general  rule  that  parol  evi- 
dence is  inadmissible  for  the  purpose  of  con- 
tradicting, adding  to,  or  varying  the  lan- 
guage of  a  written  instrument.  Isenhont  v. 
Chamberlain,  59  Cal.  630;  Hunt  v.  Rous- 
manier,  8  Wheat.  174,  5  L.  ed.  580. 

And  parol  evidence  is  admissible  in  a 
cause  in  equity  for  relief  from  mistake  in 
a  written  contract  or  other  instrument  to 
show  the  mistake  and  what  the  real  con- 
tract was,  as  well  as  to  show  fraud.  Wng- 
enblast  v.  Washburn,  12  Cal.  208;  llathn- 
way  v.  Brady,  23  Cal.  121;  Pierson  v.  Mc- 
Cahill, supra;  Murray  v.  Dake,  46  Cal.  644; 
Isenhoot  v.  Chamberlain,  supra;  Blackburn 
V.  Randolph,  33  Ark.  119;  Chnpman  v.  Al- 
len, Kirby,  309,  1  Am.  Dec.  24;  Trout  v. 
(loodman,  7  Ga.  383;  Wall  v.  Arrington, 
13  Ga.  88;  Hunter  v.  Bilyeu,  30  111.  228; 
Schwass  V.  Hershey,  125  III.  653,  18  N.  K. 
272;  Gray  v.  Woods,  4  Blackf.  432;  Hileman 
V.  Wright,  9  Ind.  120;  I^  v.  Percival,  85 
lowtt,  639,  52  N.  W.  543;  Hausbrandt  v. 
Hofier,  117  Iowa,  103,  94  Am.  St.  Rep.  289, 
90  N.  W.  494;  Anderson  v.  Bacon,  1  A.  K. 
Marsh.  48;  Murphy  v.  Trigg,  1  T.  B.  Mon. 
.?«;  Nutall  V.  Nutall,  26  Ky.  L.  Rep.  671, 
82  S.  W.  377;  Farley  v.  Bryant,  32  Me. 
474;  Moalc  v.  Buchanan,  11  Gill  &  J.  314; 
Ordeman  v.  Lawson,  49  Md.  135;  Popple  in  v. 
Foley,  61  ^Id.  381;  Gillespie  v.  Moon,  2 
Johns.  Ch.  596,  7  Am.  Dec.  559;  Pennell 
V.  Wilson,  2  llobt.  505;  Forester  v.  Van 
Aulcen,  12  N.  D.  175,  90  N.  W.  301;  Gow- 
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er  V.  Sterner,  2  Wliart.  75;  Christ  v.  Dif 
fonbach,  1  Serg.  &  R.  464,  7  Am.  Dec.  024; 
Zenimyer  v.  Mittower,  6  Pa.  403;  Giim])is 
At>peai,  65  Pa.  470;  Hiiss  v.  Morris,  63  Pa. 
367;  Goodell  v.  Field,  15  Vt.  448;  Barry 
V.  Harris,  49  Vt.  302;  Tabor  v.  Cilley,  63 
Vt.  487;  Western  Min.  &  Mfg.  Co.  v.  Pey- 
tona  Cannel  Coal  Co.  8  W.  Va.  406;  Town- 
shend  v.  Stangroom,  6  Ves.  Jr.  329,  22  Eng. 
Rul.  Cas.  843. 

And  a  court  of  chancery,  in  the  exercise 
of  its  moral  jurisdiction,  will,  upon  proof 
of  fraud,  mistake,  or  surprise,  raise  an  equi- 
ty by  which  the  written  agreement  of  the 
parties  may  be  rectified.  Wesley  v.  Thomas, 
6  Harr.  &.  J.  24;  Chapman  v.  Allen;  Ililc- 
man  v.  Wright;  and  Popplein  v.  Foley, — su- 
pra. 

The  statute  of  frauds  does  not  interfere 
with  the  power  of  courts  of  equity  to  re- 
form deeds  or  other  instruments  in  which 
tlie  parties  intended  to  comply  with  the 
statute,  and  were  prevented  by  fraud,  acci- 
dent, or  mistake.  Blackburn  v.  Randolph 
and  Schwass  v.  Hershev,  supra;  Noel  v.  Gill, 
84  Ky.  24],  1  S.  W.  428;  Bradford  v.  Rom- 
ney,  30  Beav.  431. 

And  parol  evidence  is  always  admissible 
in  case  of  mistake  or  fraud  in  actions  in 
equity  to  rescind  a  contract  or  to  reform 
an  agreement  so  as  to  make  it  speak  the 
real  intentions  of  the  parties.  Isenhoot  v. 
Clinmberlain,  supra;  Park  Bros.  v.  Blodgett 
&  C.  Co.  64  Conn.  28,  29  Atl.  133;  Haus- 
brandt  v.  Hofler  and  Anderson  v.  Bacon,  su- 
pra; Coger  v.  M'Gee,  2  Bibb,  321,  6  Am. 
Dec.  610;  Farley  v.  Bryant  and  Forester  v. 
Van  Auken,  supra. 

And  it  is  admissible  in  a  suit  to  reform 
a  deed  to  show  that,  by  reason  of  a  mis- 
take of  the  draftsman,  the  original  deed  did 
not  convey  the  estate  intended.  Nutall  v. 
Nutall,  and  Huss  v.  Morris,  supra. 

And  that  in  fact  the  instrument  embodies 
provisions  different  from  those  which  the 
parties  intended  it  to.  embody.  Western 
Min.  &  Mfg.  Co.  V.  Peyton  a  Cannel  Coal  Co. 
supra. 

So,  parol  evidence  is  admissible  in  equity 
to  show  mistake  in  a  written  contract  as 
well  where  the  party  seeks  affirmative  relief 
on  the  ground  of  mistake,  as  where  the  op- 

{ losing  party  sets  it  up  as  a  defense  or  to  re- 
mt  an  equity.  Barry  v.  Harris,  supra;  Bel- 
lows V.  Stone,  14  N.  H.  176. 

And  equity  will  let  in  parol  evidence  of 
mistakes  and  omissions  to  rebut  an  equity, 
or  by  way  of  objection  to  a  specific  perform- 
ance. Chapman  v.  Allen  and  Popplein  v. 
Foley,  supra;  Berry  v.  Whitney,  40  Mich. 
72;  Townshend  v.  Stangroom,  supra. 

And  a  court  of  equity  will  receive  parol 
evidence  at  the  instance  of  a  complainant 
to  rectify  a  written  contract,  and  execute  it 
specifically  as  rectified,  even  in  cases  aris- 
ing under  the  statute  of  frauds.  Moale  v. 
Buchanan,  supra. 

And  to  justify,  the  reformation  of  a  con- 
tract or  deed  on  the  ground  of  mutual  mis- 
take, it  is  not  necessary  to  show  the  exist- 
ence of  a  prior  parol  contract,  and  such  part 
performance  as  would,  in  the  absence  of  a 
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written  contract,  take  the  case  out  of  the 
statute  of  frauds.  Conaway  t.  Gore,  24 
Kan.  389;  Moale  v.  Buchanan,  supra. 

Nor  is  there  any  difference  in  respect  to 
the  power  and  right  of  equity  to  reliere 
against  mistake  or  fraud  in  a  deed  in  irnrit- 
ing  between  that  class  of  cases  required  by 
the  statute  of  frauds  to  be  in  writing,  and 
those  not  within  the  statute.  Wall  v.  Ar- 
rington,  13  Ga.  88. 

While  the  rule  is  inflexible  that  a  writ- 
ten instrument  cannot  be  altered  by  parol 
proof,  yet  a  court  of  chancery  will  rectify 
mistakes  in  fact  which  have  occurred  in 
drawing  up  the  paper,'  when  a  proper  case  is 
presented  and  clearly  proved,  and  then  carry 
into  effect  the  instrument  thus  corrected 
as  if  it  had  been  written  aa  the  parties  sup- 
posed it  was  at  the  time.  Broadwell  t. 
Broadwell,  6  111.  599. 

Wlien  the  question  at  issue  is  not  what 
the  terms  of  a  written  contract  are,  but 
whether  the  contract  as  written  was  entered 
into,  or  whether  it  was  obtained  by  fraud, 
or  is  founded  in  surprise,  accident,  or  mis- 
take, these  subjects  of  inquiry  are  open  to 
parol  testimony  irrespective  of  what  tbe 
writing  contains,  and  the  rules  of  evidence 
lire  the  same  in  equity  as  law.  Bush  v. 
Merriman,  87  Mich.  260,  49  N.  W.  567. 

So,  parol  evidence  is  admissible  to  prove 
the  mistake  in  an  action  to  reform  a  writ- 
ten instrument,  though  it  be  denied  in  the 
answer.  Wall  v.  Arrington,  supra;  Orav  t. 
Woods,  4  Blackf.  432;  Gillespie  v.  Moon,  2 
Johns.  Ch.  596,  7  Am.  Dec.  559. 

Parol  evidence  will  not  be  admitted,  bow- 
ever,  to  prove  a  contract  entirely  differ- 
ent from  that  expressed  in  a  writing,  ex- 
cept for  fraud,  mutual  mistake,  etc  Del- 
linger  V.  Gillespie,  118  N.  C.  737,  24  S.  R 
538. 

And  under  a  pleading  which  simply  stati** 
the  terms  of  a  contract,  the  introduction  of 
a  written  agreement  respecting  the  subject- 
matter  cannot  be  followed  by  oral  proof  of 
a  material  clause  alleged  to  have  been 
omitted  by  mistake  from  the  writing.  Pier- 
son  V.  McCahill,  21  Cal.  123. 

And  where  the  object  of  a  suit  is  both 
the  construction  of  a  written  instrument 
and  its  reformation,  evidence  of  intention 
will  be  received  on  the  one  point  and  re- 
jected when  considering  the  other.  Brad- 
ford v.  Romney,  supra. 

Nor  will  a  court  of  equity  admit  parol 
evidence  to  show  that  a  renunciation  of 
dower  before  a  magistrate  was  intended  as 
a  release  of  inheritance.  Westbrook  v.  Hir* 
beson,  2  M'Cord,  Eq.  112. 

And  a  contract  for  the  exchange  of  de- 
scribed property,  a  stated  number  of  acres 
of  land  in  a  named  county  and  state,  is 
too  vague  and  uncertain  as  to  the  descrip- 
tion of  the  property  proposed  to  be  ex- 
changed to  be  aided  and  the  property  identi- 
fied by  parol  evidence  in  equity.  Baldwin 
V.  Kerlin,  4€  Ind.  426. 

And  where  an  agreement  for  an  exchange 
of  lands  and  other  property  describes  the 
land  as  640  acres  of  land  in  Anderson  coun 
ty,  Kansas,  parol  evidence  cannot  be  given 
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to  show  what  land  was  intended,  or  to  per- 
mit the  purchaser  to  select  what  ]and  he 
pleased,  since  this  would  be  to  make  a  new 
and  dilTerent  contract  for  the  parties.    Ibid. 

2.  Application  to  particular  cases. 

While  parol  evidence  is  inadmissible  to 
vary  the  terms  of  a  written  contract,  it  is 
admissible  to  prove  a  vice  or  mistake  in  it, 
and  may  be  used  to  prove  that  a  bill  of 
sale,  absolute  on  its  face,  was  intended  as  a 
mortgage  to  secure  an  usurious  loan.  Mur- 
phy V.  Trigg,  1  T.  B.  Mon.  73;  Lindley  v. 
Sharp,  7  T.  B..  Mon.  2«. 

And  parol  evidence  may  be  introduced  in 
an  action  on  a  written  contract  for  the  pur- 
pose of  showing  what  were  the  words 
omitted,  and  that  they  were  omitted  by 
mistake.    Hathaway  v.  Brady,  23  Cal.  121. 

And  a  court  of  equity  will,  upon  parol 
proof  of  fraud,  mistake,  or  surprise,  rectify 
and  reform  the  written  agreement  of  the 
parties,  and  it  may  consider  an  absolute 
deed  as  a  mortgage,  the  statute  of  frauds 
being  no  defense  to  such  an  equity.  Farrell 
V.  Bean,  10  Md.  217. 

And  that  an  agreement  by  several  persons 
to  give  a  bond  was  to  give  a  joint  bond,  and 
not  a  several  one,  may  be  shown  by  parol 
evidence  on  a  bill  for  a  specific  performance 
of  the  agreement,  alleging  it  to  have  been  to 
give  a  several  bond.  Gordon  v.  Hertford, 
2  Madd.  Ch.  106. 

So,  a  court  of  equity  has  power,  in  the 
abscnrx;  of  any  statutory  prohibition,  to 
rectify  a  deed  or  written  contract  upon  clear 
and  satisfactory  proof,  by  parol  evidence, 
that  it  fails,  either  on  account  of  fraud  or 
mistake  of  fact,  to  express  the  agreement  or 
intention  of  the  parties.  Smith  v.  Jordan, 
13  Minn.  264,  Gil.  246,  97  Am.  Dec.  232; 
Morris  v.  Stern,  80  Ind,  227. 

And  a  mistake  in  a  deed  or  contract  in 
writing  may  be  shown,  for  the  purposes 
of  correction  in  equity,  by  parol  proof  of 
the  declarations  of  the  vendor,  made  subse- 
quent to  the  sale.  Trout  v.  Goodman,  7  Ga. 
383. 

And  the  mistake  of  a  scrivener  in  drawing 
a  deed,  whether  it  be  a  mistake  of  law  or  of 
fact,  whereby  he  fails  to  carry  out  the  pre- 
vious agreement  of  the  parties  may  be  cor- 
rected in  equity,  and  oral  evidence  is  admis- 
sible to  prove  the  intention  of  the  parties. 
Sampson  v.  Mudge,  13  Fed.  260. 

So,  equity  has  jurisdiction  to  correct  a 
mistake  in  the  description  of  land  in  a  con- 
veyance, irrespective  of  the  statute  of 
frauds.  Judson  v.  Miller,  106  Mich.  140,  63 
N.  W.  965. 

And  where  a  vendor  by  mistake  conveys 
to  a  purchaser  a  lot  of  a  difTercnt  number 
from  the  one  actually  sold  to  him,  the  stat- 
ute of  frauds  does  not  intervene  to  bar  re- 
lief in  equity  by  way  of  making  the  deed 
embrace  the  lot  actually  sold.  Johnson  v. 
Johnson,  8  Ba\t.  261. 

And  parol  evidence  is  admissible  to  show 
that  a  sheriff  expressly  excepted  certain 
land  from  the  sale  of  a  larger  tract,  made 
hy  him  nnder  execution  in  an  action  of 
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ejectment  brought  by  the  purchaser  at  such 
sale.  Bartlett  v.  Judd,  21  N.  Y.  200,  7S 
Am.  Dec.  131. 

^)0,  a  mistake. in  a  written  lease  under 
seal,  in  stating  that  a  semi-annual  rent  of 
$300  was  to  be  paid  instead  of  an  annual 
rent  of  $300  per  year,  payable  semi-annual- 
ly, may  be  shown  by  parol  evidence.  Sny- 
der V.  May,  19  Pa.  235. 

But  while  a  contemporaneous  parol  agree- 
ment that  a  certain  debt  secured  by  a  writ- 
ten lease  should  be  indulged,  and  that  other- 
wise the  lease  should  be  void,  might  be  a 
defense  to  an  independent  action  to  collect 
the  debt,  evidence  of  such  agreement  is  in- 
admissible to  avoid  the  lease,  in  the  absence 
of  anything  to  indicate  that  such  stipulation 
was  omitted  by  fraud,  mutual  mistake,  or 
accident.  Taylor  v.  Hunt,  118  N.  C.  168,  24 
S.  £.  359. 

o.  Rule  permitting  talcing  from  hut  not 
adding  to  contract. 

1.  Generally, 

The  rule  has  been  asserted  and  is  ably 
supported  that,  to  a  bill  in  equity  to  reform 
an  instrument  in  writing,  if  the  proposed 
reformation  involves  the  specific  enforce- 
ment of  an  oral  agreement  within  the  stat- 
ute of  frauds,  or  the  terms  sought  to  be  add- 
ed will  so  modify  the  instrument  as  to  make 
it  operate  to  convey  an  interest  or  seciu-e  a 
right  which  can  only  be  conveyed  or  secured 
through  an  instrument  in  writing,  and  for 
which  no  writing  has  ever  existed,  the 
statute  of  frauds  is  a  sufficient  answer  un- 
less the  defendant  is  estopped  to  plead  it. 
Glass  v.  Hulbert,  102  Mass.  24,  3  Am.  Rep. 
418. 

That  courts  of  equity  have  no  power  or 
jurisdiction  to  construct  or  reconstruct  an 
executory  contract  for  the  parties  thereto, 
or  to  insert  therein  a  new  and  essential  ele- 
ment or  matter  that  is  required  by  the 
statute  to  be  reduced  to  writing  in  order 
to  make  the  contract  valid  and  bindins^. 
Allen  v.  Kitchen,  16  Idaho,  133,  —  L.R.A. 
(N.S.)   --,  100  Pac.   1052. 

And  that  a  court  of  equity  has  no  power 
or  jurisdiction,  under  the  pretense  of 
reformation  or  otherwise,  so  to  construct  or 
reconstruct  an  agreement  for  the  sale  of 
real  estate  as  to  add  to  the  description  or 
make  a  complete  contract  out  of  one  which, 
on  its  face,  was  incomplete  or  insufficient 
to  meet  the  lequirements  of  the  statute  of 
frauds.    Ibid. 

And  that  while  a  deed  may  be  set  aside 
for  fraud  or  duress,  and  a  trust  may  arise 
out  of  a  transaction  which  will  be  enforced 
in  face  of  the  express  terms  of  a  deed,  it 
must  be  a  trust  arising  by  operation  of  law; 
the  parties  to  a  deed  cannot  create  a  trust 
in  favor  of  the  grantor,  except  by  an  in- 
strument in  writing,  declaring  the  same. 
Finlayson  v.  Finlavson,  17  Or.  347,  3  L.R.A. 
801,  11  Am.  St.  Rep.  836,  21  Pac.  57. 

Within  this  rule,  the  fact  that  the  failure 
of  an  instrument  to  convey  the  estate  or 
express  the  obligation  which  it  is  sought  to 
make  it  convey  or  expre«»s  was  occasioned 
by  mistake  or  by  deceit  and  fraud  does  not 
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alone  constitute  an  estoppel  against  the 
other  party  to  the  contract  to  set  up  that 
the  proposed  correction  will  operate  to  con- 
vey an  interest  or  secure  a  right  which  can 
only  be  conveyed  or  secured  through  an  in- 
strument in  writing;  where  there  was  no 
such  writing,  there  must  occur  some  change 
in  the  situation  of  the  other  party  by  reason 
of  having  been  induced  to  enter  on  the  exe- 
cution of  the  agreement,  or  to  do  acts  on 
the  faith  of  it  as  if  it  was  executed,  with 
the  knowledge  and  acquiescence  of  the  other 
contractor,  either  express  or  implied,  for 
which  he  will  be  left  without  redress  if  the 
oral  agreement  shall  be  defeated.  Glass  v. 
Hulbert,  supra. 

And  where  all  the  members  of  a  family 
intended  that  title  to  a  burial  lot  should  be 
taken  in  the  name  of  the  father,  but  by 
mistake  the  deed  was  taken  in  the  name  of 
a  son,  who,  after  the  death  of  the  father, 
without  knowledge  of  the  mistake,  orally 
promised  to  hold  the  lot  for  the  benefit  of 
the  rest  of  the  family,  under  a  statute  pro- 
viding that  no  trust  in  land  shall  be  created 
unless  by  an  instrument  in  writing,  equity 
cannot  enforce  the  trust  against  the  son 
holding  the  title,  based  on  his  oral  declara- 
tion, though  the  mistake  in  the  deed  was 
mutual,  so  that  it  might  have  been  correct- 
ed. Tourtillote  v.  Tourtillote,  205  Mass. 
547,  91  N.  E.  909. 

Nor  is  oral  testimony  admissible  either 
to  expunge  words  from  a  contract  or  add 
words  to  it,  if  the  effect  would  bie  to  widen 
the  scope  of  the  written  contract.  Macom- 
ber  V.  Peckham,  16  R.  I.  485,  17  Atl.  910; 
Elder  v.  Elder,  10  Me,  80,  25  Am.  Dec.  205; 
Webster  v.  Gray,  37  Mich.  37;  Climer  v. 
Hovey,  15  Mich.  18. 

And  parol  evidence  will  not  be  admitted 
on  a  bill  to  correct  a  mistake  in  a  deed, 
where  the  design  is  to  give  it  a  more  extend- 
ed operation  than  that  which  it  purports 
on  its  face  to  have,  or  where  it  carries  a 
different  and  larger  estate  than  the  original 
purports  to  convey.  Westbrook  v.  Harbe- 
son,  2  M'Cord,  Eq.  112. 

But  even  under  this  rule,  courts  of  equity 
have  power  and  jurisdiction  so  to  reform 
an  executory  contract  that  is  valid  and 
binding  on  its  face  as  to  relieve  it  from  any 
Htatement,  declaration,  or  description  that 
has  been  inserted  therein  through  deception, 
fraud,  or  mutual  mistake,  and  to  make  its 
ntatements  speak  the  truth,  as  it  was  in- 
tended to  insert  it  in  the  instrument.  Allen 
v.  Kitchen,  supra. 

The  great  majority  of  the  cases,  however, 
go  on  the  theory  that  when,  because  of  mis- 
take or  fraud,  the  intention  of  the  parties 
will  not  be  carried  out  until  there  is  a  refor- 
mation, there  either  is  no  contract  to  be 
contradicted  or  modified,  or,  if  there  is  one, 
its  scope  and  limits  are  unascertained,  and 
parol  evidence  is  admissible  and  necessary, 
not  to  contradict  or  modify  the  contract, 
but  to  show  what  it  really  is;  equity,  in 
such  case  not  denying  or  overruling  the  stat- 
ute, but  declaring  that  fraud  or  mistake 
creates  obligations  and  confers .  remedial 
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rights  which  are  not  within  the  statutory 
prohibition.  This  would  appear  to  be  tlie 
foundation  theory  of  the  large  class  of  ca^ 
which  base  the  right  of  reformation  of 
contracts  upon  the  giving  of  effect  to  the 
real  intention  of  the  parties  to  them. 

Thus,  in  Zentmyer  v.  Mittower,  5  Pa.  403, 
which  seems  to  have  furnished  the  founda- 
tion for  the  prevailing  rule,  in  Americii.  at 
least,  it  was  held  that,  as  an  exception  to 
the  general  rule,  parol  evidence  is,  under 
certain  restrictions,  admissible  to  control  a 
written  instrument,  where  either  more  or 
less  has  been  expressed  than  the  parties 
intended,  or  where  one  of  them,  relying  up- 
on a  misrepresentation  of  a  material  fact 
by  another  interested  in  the  transaction,  ha 
been  induced  to  do  something  he  otherwise 
would  not  have  done,  and  this,  whether  the 
misrepresentation  was  wilful  or  uninten- 
tional, if,  under  the  circumstances,  it  would 
be  unconscionable  in  the  person  making  it 
to  take  advantage  of  ignorance  abused  by 
his  own  mistake  or  falsehood. 

Within  this  theory,  where  there  has  been 
a  mistake  or  omission  in  a  written  contract, 
parol  evidence  of  the  agreement  or  inteot 
of  the  parties  is  admissible  to  prove  that, 
by  mistake,  something  material  has  been 
omitted  in  the  written  contract,  or  that  it 
contains  more  than  was  intended,  or  that 
it  varies  from  the  common  intent  of  the  par- 
ties by  expressing  something  different  ia 
substance  from  what  was  intended  by  both. 
Pennell  v.  Wilson,  2  Robt.  505;  Gillespie  v. 
Moore,  2  Johns.  Ch.  585,  7  Am.  Dec,  559; 
Caley  v.  Philadelphia  &  C.  County  R.  Co.  80 
Pa.  370. 

On  the  theory  that  equity  regards  that  as 
done  which  is  agreed  to  be  done,  a  court 
of  equity  will  correct  mistakes  in  convey- 
ances when  clearly  proved,  though  by  oral 
evidence  only;  and  will  make  the  instrument 
such,  both  in  form  and  effect,  as  will  fulfil 
the  intention  of  the  parties.  Kennard  v. 
George,  44  N.  H.  440. 

No  one  can  be  compelled  to  convey  land* 
unless  the  sale  be  attested  by  a  writing: 
but  when  a  contract  of  sale  is  so  attested, 
and  through  fraud,  omission,  or  mistake, 
the  real  sale,  as  made,  is  not  set  forth,  the 
chancellor  has  power  to  reform  the  writ- 
ing and  enforce  it,  though  coming  within 
the  provisions  of  the  statute  of  frauds. 
Worley  v.  Tuggle,  4  Bush,  168. 

A  written  agreement,  while  it  exists,  murt 
control  as  to  all  the  terms  expressed  in  it. 
although  those  terms  differ  from  the  prk»r 
oral  agreement;  but  if  the  difference  was 
caused  by  mutual  mistake,  it  is  necessarv 
to  reform  the  contract  so  as  t6  express  tlte 
true  agreement.  Linton  v.  Unexcelled  Fire- 
works Co.  128  N.  Y.  672,  28  N.  E.  580,  re 
versing  37  N.  Y.  S.  R.  173,  13  N.  Y.  Supp. 
495;  Rogers  v.  Atkinson,  1  Ga.  24;  Philpott 
V.  Elliott,  4  Md.  Ch.  273. 

The  rule  that  a  written  instrument  will 
be  reformed  for  fraud  or  mistake  only  so  as 
to  give  effect  to  a  previous  binding  contract 
of  the  parties  is  not  inconsistent  with  such 
reformation  of   an   instrument,  where  the 
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executory  agreement  was  oral  and  within 
the  statute  of  frauds.  Petesch  ▼.  Hambach) 
48  Wis.  443,  4  N.  W.  565. 

So,  to  insist  upon  the  legal  effect  of  a 
written  agreement  when  an  exception  was 
not  inserted,  on  the  express  understanding 
of  the  parties  that  such  excepted  matter 
was  not  to  be  embraced  in  the  agreement, 
is  such  a  fraud  as  will  admit  parol  testi- 
mony to  reform  the  deed  accordingly. 
Renshaw  v.  Cans,  7  Pa.  117. 

And  the  fact  that  a  contract  in  writing, 
signed  by  only  one  of  the  parties,  contained 
stipulations  to  be  performed  by  the  other 
which  are  within  the  statute  of  frauds,  will 
not  prevent  a  reformation  of  the  instrument 
in  equity  at  the  suit  of  the  latter.  Thomp- 
son V.  Marshall,  36  Ala.  504,  76  Am.  Dec. 
328. 

So,  whatever  may  be  the  rule  of  law  on 
the  question  of  the  jurisdiction  of  courts  of 
equity  to  reform  instruments  made  in  pur- 
suance of  oral  agreements,  when  the  correc- 
tion sought  is  the  addition  of  lands  to  those 
described,  nothing  having  been  done  under 
the  oral  agreement,  the  jurisdiction  where 
part  performance  is  shown  sufficient  to  war- 
rant a  specific  performance  under  the  oral 
contract  is  unquestioned.  Metropolitan  Lum- 
ber Co.  V.  T^ke  Superior  Ship  Canal  R. 
&  Iron  Co.  101  Mich.  577,  60  N.  W.  278. 

But  one  of  the  conditions  of  the  admissi- 
bility of  parol  evidence  for  the  control  of  a 
written  instrument  is  that  the  evidence  of 
fraud  must  be  of  such  a  nature  as  distinctly 
to  establish  the  fact  that  the  action  of  the 
injured  party  was  simply  the  result  of  the 
mistake  or  misrepresentation  of  one  who 
geeks  unfairly  to  avail  himself  of  it.  Zent- 
myer  v.  Mittower,  supra. 

And  the  fraud  w^hich  will  let  in  parol  evi- 
dence to  reform  a  written  instrument  must 
he  fraud  in  the  procurement  of  the  instru- 
ment which  goes  to  its  validity,  or  some 
breach  of  confidence  in  using  a  paper  deliv- 
ered for  one  purpose,  and  fraudulently  per- 
verted to  another  purpose.  Towner  v. 
Lucas,  13  Gratt.  705. 

2.  Application  to  particular  cases. 

Parol  evidence  of  mistake  is  admissible 
to  qualify  or  contradict  a  written  instru- 
ment.   Gump's  Appeal,  65  Pa.  476. 

And  it  is  admissible  to  prove  that 
through  the  mistake  of  the  scrivener  a 
clause  intended  by  the  parties  to  an  agree- 
ment for  the  sale  of  land  was  omitted.- 
Gower  v.  Sterner,  2  Whart.  75. 

So,  where  a  deed  conveyed  lands  particu- 
larly described,  but  did  not  convey  an  ore 
bed  belonging  to  the  grantor  in  the  same 
town,  proof,  in  an  action  for  the  reforma- 
tion of  the  deed,  of  the  grantor's  declaration 
at  the  time,  that  he  intended  to  convey  his 
interest  in  the  ore  bed,  and  desired  the 
deed  to  be  so  drawn  as  to  convey  it,  is 
competent.    Cake  v.  Peet,  49  Conn.  501. 

And  a  vendor  of  lands  having  executed 
a  conveyance  to  the  purchaser,  and  taken 
his  notes  for  the  purchase  money,  mny 
maintain  a  bill  in  equity  to  reform  and 
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correct  them  by  inserting  an  express  pro- 
vision for  the  retention  of  a  vendor's  lien, 
on  averment  and  proof  that  such  provision 
was  omitted  by  mistake,  without  fault  on 
his  part.  Kinney  v.  Ensminger,  87  Ala.  340, 
6  So.  72. 

And  where  one  who  has  agreed  to  sell 
certain  land  receives  the  full  considera- 
tion therefor,  and  then  fraudulently  gives 
a  deed  conveying  only  part  of  the  land,  a 
specific  enforcement  of  the  contract  may  be 
had  in  equity,  even  though  the  contract 
was  oral.  McDonald  v.  Yungbluth,  46  Fed. 
836. 

So,  parol  evidence  may  be  adduced  to 
show  that  a  lease  was  taken  with  the  un- 
derstanding on  the  part  of  both  the  lessor 
and  the  lessee  that  the  premises  were  to 
be  used  for  a  certain  purpose,  and  that  this 
understanding  was  based  on  a  mistake  as  to 
the  true  facts  of  the  case, — not  to  vary  the 
effect  of  the  contract,  but  to  show  that  it 
never  had  any  valid  existence.  Bedell  v. 
Wilder,  65  Vt.  406,  36  Am.  St.  Rep.  871, 
26  Atl.  589;  Christ  v.  Diffenbach,  1  Serg. 
&  R.  464,  7  Am.  Dec.  624. 

And  where  persons  agreed  in  writing  to 
grant  another  a  lease  at  a  specified  rent  for 
a  specified  term,  subject  to  the  same  cove- 
nants, clauses,  and  agreements  as  were  con- 
tained in  an  expiring  lease,  under  which  he 
then  held  the  property,  a  claim  of  an  addi- 
tional term  to  the  lease,  that  the  lessee 
should  pay  a  premium  of  £200,  which,  by 
his  claim,  he  offered  to  do,  does  not  render 
the  statute  of  frauds  a  valid  defense  to  the 
claim.  Martin  v.  Pycroft,  2  De  G.  M.  &  G. 
785,   22    Eng.   Rul.   Cas.   852. 

And  the  power  of  a  court  of  equity  to 
correct  a  lease  by  including  an  option  by 
the  lessee  to  buy,  which  was  omitted  by 
mutual  mistake,  and  then  enforce  the  con- 
tract as  reformed,  is  not  affected  by  a  stat- 
ute which  provides  that  oral  evidence  is  not 
competent  to  establish  contracts  for  the  cre- 
ation or  transfer  of  any  interest  in  lands 
except  leases  for  a  term  not  exceeding  one 
year.  Butler  v.  Threlkeld,  117  Iowa,  116, 
90  N.  W.  584. 

So,  the  rule  that  parol  evidence  is  not 
admissible  to  show  that  an  individual  sig- 
nature was  designed  to  bind  a  corporation 
of  which  the  person  signing  was  an  officer 
has  no  application  to  actions  in  equity, 
where  the  signature  is  alleged  to  be  the  re- 
sult of  a  mistake,  the  correction  of  which 
is  asked.  Lee  v.  Percival,  85  Iowa,  639,  52 
N.  W.  643. 

And  where  by  mistake  a  note  intended  to 
bind  a  corporation  is  so  drawn  as  to  bind 
the  signers  only,  who  are  officers  of  the 
corporation,  parol  evidence  is  admissible  in 
proof  of  the  alleged  mistake  in  an  action 
to  reform  the  note.     Ibid. 

And  where  a  person  sought  to  reform 
notes  on  the  ground  that  they  were  incor- 
rectly put  into  writing  by  the  mutual  mis- 
take of  himself  and  the  other  party,  who 
drew  them,  he  being  unable  to  read  and 
write,  and  unable  to  correct  the  error,  they 
not  having  been  read  over  to  him,  it  cannot 
be   objected   to  as  an   attempt  to  vary  or 
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contradict  a  written  instrument  by  a  con- 
temporaneous parol  agreement.  Jones  v. 
Warren,  134  N.  C.  390,  46  S.  E.  740. 

d.  Collateral  oral  contracts. 

Parol  evidence  may  be  used  with  reference 
to  an  alleged  mistake  in  a  contract,  when 
it  is  not  introduced  to  contradict  a  writ- 
ing or  control  its  legal  effect,  but  is  a  mat- 
ter collateral  to  the  writing,  the  contract 
remaining  untouched  and  in  full  force,  the 
court  in  such  case  receiving  the  parol  evi- 
dence not  to  contradict  the  written  instru- 
ment, but  to  show  its  application  and  exist- 
ing rights  under  it.  Webster  v.  Webster, 
33  N.  H.  18,  66  Am.  Dec.  705;  Redfield  v. 
Gleason,  61  Vt.  220,  15  Am.  St.  Rep.  889, 
17  Atl.  1075. 

And  where  a  writing  does  not  purport  to 
contain  all  the  stipulations  of  a  contract, 
parol  evidence  is  admissible  to  prove  other 
portions  thereof,  not  inconsistent  with  the 
writing.  Hendrix  v.  Academy  of  Music, 
73  Ga.  437. 

And  a  subscription  for  the  amount  of 
stock  opposite  the  subscriber's  name,  with 
an  agreement  to  pay  the  same  in  quarterly 
instalments,  naming  the  date  of  payment, 
for  the  purpose  of  forming  a  company  to 
erect  an  academy  of  music,  is  on  its  face 
an  incomplete  agreement,  being  silent  as 
to  the  location  and  nature  of  the  structure, 
whether^  the  company  was  to  be  a  joint 
stock  company  or  an  incorporation,  what 
amount  was  necessary  to  accomplish  the  ob- 
ject sought,  and  as  to  the  mqde  and  method 
of  raising  the  necessary  funds  to  complete 
and  equip  the  buildings,  and  the  specific 
purpose  for  which  it  was  to  be  used,  and  the 
way  in  which  its  business  was  to  be  con- 
ducted.   Ibid. 

So,  that  a  deed  of  conveyance  different  in 
its  terms  from  that  required  by  a  written 
contract  was  received  in  full  satisfaction  of, 
or  as  total  discharge  of,  such  contract,  may 
be  shown  by  parol  evidence,  Roberts  v. 
Elmore,  3  Ohio  Dec.  Reprint,  208. 

And  where  a  mistake  was  made  not  in 
reducing  the  contract  to  writing,  but  in  the 
supposition  of  both  parties  that  the  bound- 
aries of  the  land  named  in  the  contract 
would  include  a  certain  mill  site,  and,  on 
discovering  that  it  did  not,  the  parties 
agreed  by  parol  so  to  change  the  bound- 
aries as  to  include  the  mill  site,  and  under 
their  direction  a  surveyor  made  a  plat  and 
report  of  the  land,  fixing  new  boundaries, 
and  the  purchaser  objected  to  a  conveyance 
according  to  the  new  boundaries,  relying  on 
the  statute  of  frauds,  the  court  will  never- 
theless specifically  enforce  such  written  con- 
tract as  modified  by  the  parties  to  correct 
the  mistake.  Creigs  v.  Boggs,  19  W.  Va. 
240. 

Nor  is  it  dangerous  to  the  stability  of 
titles  to  real  property  to  correct  deeds  upon 
parol  evidence  after  the  lapse  of  many 
years,  when  such  evidence,  taken  in  connec- 
tion with  the  subsequent  deeds,  tends  to 
sustain  a  title,  or,  at  least,  the  equitable 
right  to  it,  which  all  parties  have  recog* 
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nized  and  acted  upon  for  many  veara.   Ky- 
ner  v.  Boll,  182  111.  171,  54  N.  E.  925. 

If  a  written  subscription  for  stock  wts 
or  appeared  to  be  complete  within  itself. 
however,  the  subscriber  cannot  go  outside  of 
it,  so  far  as  concerns  the  conditions  upon 
which  the  subscription  was  made.  Headrii 
y.  Academy  of  Music,  supra. 

And  a  verbal  agreement  eontemporane- 
ous  with  the  execution  of  a  deed  and  notes 
and  mortgage  on  oonsummation  of  a  sale 
of  land,  that,  if  the  land,  on  being  surreyed 
by  the  grantee,  fell  short  of  the  qnantity 
which  the  grantor  warranted,  a  sum  pro- 
portioned to  such  deficiency  should  be  in- 
dorsed on  the  mortgage,  is  merged  in  the 
deed  and  other  writings,  which  must,  in  the 
absence  of  fraud  or  mistake,  be  conelnsiTe- 
ly  presumed  to  contain  the  whole  contract. 
Martin  v.  Hamlin,  18  Mich.  355,  100  Am. 
Dec.  181. 

So,  either  at  equity  or  at  common  lav,  io 
the  absence  of  proof  of  fraud  or  mistake,  & 
contract  cannot  be  controlled  by  evidence 
that  it  was  executed  on  the  faith  of  a  cod- 
temporaneous  or  preceding  oral  stipulation 
not  embraced  in  it,  and  it  cannot  be  set 
aside  on  the  ground  that  such  oral  stipu- 
lations have  not  been  performed.  Wilson  v. 
Deen,  74  N.  Y.  531. 

And  if  an  oral  agreement  accompanying 
a  lease  by  which  the  lessor  agreed  to  fur- 
nish the  lessee  with  certain  fumitnre  can 
be  held  to  be  collateral  to  the  lease,  and 
not  merged  iYi  it,  the  lessee's  remedy  for  a 
breach  of  such  agreement  would  be  simp'y 
an  action  for  damages  for  the  breach:  the 
validity  and  effect  of  the  lease  could  not  be 
made  to  depend  upon  its  performance.   Ibid. 

Nor  will  parol  evidence  be  received  to 
engraft  upon  or  incorporate  with  a  valid 
written  contract  an  incident  occurring  con- 
temporaneously therewith,  and  inconsistent 
with  its  terms.  Towner  v.  Lucas,  13  Grati. 
705. 

And  on  a  parol  contract  for  the  sale  of 
land,  on  which  the  vendor  executed  a  de*d 
by  which  he  conveyed  a  part  of  the  land 
purchased  to  the  vendee,  it  is  not  competent 
for  the  vendee  to  prove  by  parol  evidence 
that  the  deed  was  only  a  part  execution  of 
the  contract,  and  that  the  vendor  had  agreed 
at  the  time  the  deed  was  executed  that  lie 
would  convey  the  remainder  at  another 
time;  such  an  agreement  could  only  be  re- 
lied on  as  an  independent  contract,  and 
must  either  have  been  in  writing,  or  there 
must  have  been  a  part  perfonnanee. 
Broughton  v.  Coffer,  18  Gratt.  184. 

VI.  Effect  of  negligence  accompanyino 

mistake. 

a.  General  rules. 

Relief  by  way  of  reformation  of  a  contrart 
will  be  extended  to  those  only  who  have  not 
by  their  conduct,  as  by  laches,  negligence,  or 
otherwise,  put  themselves  in  such  a  position 
as  to  render  it  unjust  to  change  the  situa- 
tion. Fritz  V.  Fritz,  94  Minn.  264.  102  X. 
W.  705;  iEtna  Indemnity  Co.  v.  Baltimore, 
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S.  P.  &  C.  R.  Co.  112  Md.  389,  76  Atl.  251; 
Marshall  v.  Homier,  13  Okla.  264,  74  Pac. 
268. 

And  relief  will  not  be  afforded  in  equity 
on  the  ground  of  mistake,  where  the  defend- 
ant's liability  or  other  trouble  is  the  result 
of  his  want  of  proper  di ligence.jTVoophiB "»w 
M»n>iiyi-^fr-N7-cy.-Eq^434r;  Serrell  v.  Roth- 
stein,  49  X.  J.  Eq.  385,  24  Atl.  369;  Mitchell 
V.  Holman,  30  Or.  280,  47  Pac.  616;  Grant 
Marble  Co.  v.  Abbot,  142  Wis.  279,  124  N. 
VV.  264;  Gryraes  v.  Sanders,  93  U.  S.  55,  23 
L.  ed.  798;  Pope  v.  Hoopes,  84  Fed.  927; 
Great  Western  Alfg.  Co.  v.  Adams,  99  Q,  C. 
A.  615,  176  Fed.  325. 

If  a  mistake  in  a  contract  is  the  result  of 
a  party's  own  carelessness  or  inattention,  a 
court  of  equity  will  not  interfere  in  his  be- 
half, its  policy  being  to  grant  relief  to  the 
vigilant,  and  to  put  all  parties  upon  the 
exercise  of  a  reasonable  degree  of  diligence. 
Wood  V.  Patterson,  4  Md.  Ch.  335. 

In  the  absence  of  fraud  the  law  does  not 
relieve  persons  fully  able  and  competent  to 
protect  themselves,  against  their  contracts. 
Gougenheim  v.  Ermann,  118  La.  577,  43  So. 
170. 

UTiile  a  court  of  equity  may  rescind  and 
cancel  a  contract  upon  the  ground  of  a  mis- 
take of  facts  material  to  the  contract  of  one 
party  only,  where  there  has  been  no  fraud 
or  surprise  to  put  the  applicant  for  such  re- 
lief off  his  guard,  it  must  appear  that  the 
mistake  was  not  in  consequence  of  his  own 
want  of  recollection,  from  inattention,  or  of 
his  own  carelessness,  and  that  by  granting 
him  the  relief  no  injustice  will  be  done. 
Diman  v.  Providence,  W.  &  B.  R.  Co.  6  R.  I. 
130. 

A  party  coming  into  a  court  of  equity  and 
asking  relief  upon  the  ground  of  mistake 
must  show  that  he  has  used  due  diligence 
and  good  faith  to  avoid  the  consequences  of 
the  mistake.  Thomas  v.  Bartow,  48  N.  Y. 
193. 

And  the  party  complaining  must  have 
exercised  at  least  the  degree  of  diligence 
which  may  be  fairly  expected  from  a  rea- 
sonable person.  Kinney  v.  Consolidated 
Virginia  Min.  Co.  4  Sawy.  382,  Fed.  Cas.  No. 
7827. 

One  who  sifjns  a  written  instrument  in 
ignorance  of  its  contents  is  presumptively 
guilty  of  gross  negligence,  and  the  burden 
of  proof  rests  upon  him  to  rebut  the  pre- 
sumption. Albrecht  v.  Milwaukee  &  S,  R. 
Co.  87  Wis.  105,  41  Am.  St.  Rep.  30,  58  N. 
W.  72;  Bishop  v.  Allen,  55  Vt.  423. 

And  ignorance,  upon  the  part  of  a  party 
to  a  contract,  of  a  stipulation  in  it,  is  no 
ground  for  relief  against  such  stipulation, 
where  there  is  no  evidence  that  he  was  de- 
ceived or  misled  by  any  misrepresentation 
or  concealment  of  the  fact,  and  his  mistake 
must  be  ascribed  solely  to  his  own  careless- 
ness or  inattention.  Robertson  v.  Smith,  11 
Tex.  211,  60  Am.  Dec.  234. 

And  a  sale  by  one  partner  of  his  interest 
in  the  firm  business  and  assets  to  his  copart- 
ner will  not,  in  the  absence  of  proof  of 
fraud,  be  set  aside  on  account  of  mere  mis- 
takes, however  serious  and  important,  if 
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such  mistakes  are  wholly  the  result  of  a 
want  of  reasonable  care  and  diligence  on 
the  part  of  the  complaining  party.  Pearce 
V.  Suggs,  86  Tenn.  724,  4  S.  W.  52f6. 

Nor  will  equity  grant  relief  for  a  mistake 
in  a  contract,  though  it  is  probable  that  all 
concerned  in  the  concoction  and  execution 
of  the  deed  mistook  the  legal  effect  of  the 
words  of  limitation  employed,  where  the 
mistake  arose  altogether  from  overweening 
conceit  of  themselves,  or  rash  neglect  in  ad- 
vising with  skilful  persons.  Those  who  will 
ignorantly  and  rashly  employ  technical 
terms  of  the  law  must  submit  to  the  conse- 
quences of  having  the  terms  technically  con- 
strued.   Dennis  v.  Dennis,  4  Rich.  Eq.  307. 

And  where  a  change  of  securities  was  vol- 
untary, and  it  does  not  appear  that  any  arti- 
fice was  made  use  of  to  induce  the  party 
making  the  change  to  take  a  second  mort- 
gage, but  he  does  so,  permitting  an  out- 
standing mortgage  to  go  in  ahead,  he  cannot 
be  permitted  to  disavow  or  avoid  the  opera- 
tion, where  he  entered  into  the  agreement 
with  a  full  knowledge  of  the  facts,  on  the 
ground  of  his  ignorance  of  the  legal  conse- 
quences flowing  from  such  facts.  Hinchman 
V.  Emans,  1  N.  J.  Eq.  100. 

The  rule  that  the  carelessness  or  negli- 
gence of  a  person  in  signing  a  written  con- 
tract estops  him  from  afterwards  asserting 
that  the  writing  does  not  truly  express  the 
agreement  of  the  parties,  however,  does  not 
apply  in  an  action  for  relief  on  the  ground 
that  the  contract  was  obtained  by  fraud,  or 
entered  into  by  mutual  mistake.  Story  v. 
Gammell,  68  Neb.  709,  94  N.  W.  982; 
Colorado  Invest.  Loan  Co.  v.  Beuchat 
(Colo.)  Ill  Pac.  61. 

And  the  mere  fact  that  a  party  to  a  con- 
tract was  negligent  in  not  making  an  ex- 
amination of  it  to  see  if  there  were  omis- 
sions, will  not  prevent  relief  in  equity; 
whether  or  not  the  court  will  or  will  not 
correct  a  mistake  must  depend  upon  the  cir- 
cumstances of  each  case.  Boulden  v.  Wood, 
96  Md.  332,  53  Atl.  911;  Schautz  v.  Keener, 
87  Ind.  258. 

&.  Necessity  that  negligence   be  detri» 
mental  to  other  party. 

Relief  by  way  of  reformation  of  a  contract 
will  not  be  granted  where  there  was  negli- 
gence or  laches  on  the  part  of  the  person 
seeking  relief,  especially  when  the  change 
might  injuriously  affect  the  rights  or  status 
of  the  other  party  or  of  innocent  third  per- 
sons. Fritz  V.  Fritz,  94  Minn.  264,  102  N. 
W.  705;  Thomas  v.  Bartow,  48  N.  Y.  196; 
Diman  v.  Providence,  W.  &  B.  R.  Co.  6  R.  I. 
130. 

And  where  money  is  paid  under  a  mistake 
either  of  law  or  of  fact,  it  is  no  defense  to 
an  action  brought  to  recover  it  that  the  mis- 
take arose  through  the  plaintiff's  negligence, 
if  such  negligence  caused  the  defendant  no 
harm.  Mansfield  v.  Lynch,  69  Conn.  320,  12 
L.R.A.  285,  22  Atl.  31*3. 

And  where  the  legal  title  to  property  in- 
volved in  a  contract  has  become  vested  in  a 
bona  fide  purchaser  for  value  while  a  party 
to  the  contract  claiming  thereunder  is  sleep- 
ing on  his  rights,  the  court  will  not  inter- 
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fere  to  reform  the  contract.  Trusdell  t. 
Lehman,  47  N.  J.  Eq.  218,  20  Atl.  391. 

Where  a  person  seeks  to  avoid  or  rescind 
a  contract  on  the  ground  of  bona  fide  mis- 
take, ignorance,  or  forge tfulness  of  facts 
material  thereto,  however,  relief  may  be 
given  him  provided  the  rights  of  innocent 
third  persons  will  not  be  prejudiced;  and 
in  such  case  it  is  not  material  to  inquire 
whether  he  might  not,  by  reasonable  dili- 
gence, have  ascertained  the  facts  which  he 
had  forgotten,  or  in  regard  to  which  he  was 
mistaken,  or  of  whicli  he  was  ignorant. 
Johnson  v.  Parker,  54  Wis.  696. 

And  where  a  written  contract  for  the  sale 
of  an  engine  contained  a  clause  guarantying 
that  the  engine  should  develop  a  certain 
horse  power  at  a  boiler  pressure  of  100 
pounds,  the  fact  that  the  seller  has  brought 
an  action  at  law  to  recover  the  balance  of 
the  purchase  price,  stating  the  warranty  as 
it  appears  in  the  written  contract,  does  not 
preclude  him  from  maintaining  a  suit  in 
equity  to  reform  the  contract  upon  the 
ground  that  the  pressure  at  which  the  re- 
quired horse  power  was  to  be  developed  was 
by  mistake  stated  at  100,  instead  of  ISO 
pounds,  since  the  effect  of  such  change  would 
not  be  to  increase  the  complainant's  own 
right,  but  merely  to  deprive  the  defendant 
of  the  right  to  maintain  a  cross  action 
brought  by  him  upon  the  guaranty  as  stat- 
ed by  plaintiff  in  his  action  at  law.  Provi- 
dence Steam -Engine  Co.  v.  Hathaway  Mfg. 
Co.  79  Fed.  612. 

c.  Ability  to  ascertain  real  facta. 

Mistake,  to  be  available  in  equity  for 
reformation  of  a  contract  or  other  written 
instrument,  must  not  have  arisen  from  neg- 
ligence, where  the  means  of  knowledge  were 
easily  accessible.  Grymes  v.  Sanders,  93 
U.  S.  55,  23  L.  ed.  798;  Kinney  v.  Consoli- 
dated Virginia  Min.  Co.  4  Sawy.  382,  Fed, 
Cas.  No.  7,827;  Wooden  v.  Haviland,  18 
Conn.  101;  Davenport  v.  Lowry,  78  Ga.  89; 
Fitzpatrick  v.  Ringo,  9  Kv.  L.  Rep.  603,  5 
8.  W.  431 ;  Haggerty  v.  McCanna,  25  N.  J. 
Eq.  48;  Fahie  v.  Pressey,  2  Or.  23,  80  Am. 
Dec.  401;  Emerson  v.  Navarro,  31  Tex.  334, 
98  Am.  Dec.  634. 

Unless  there  has  been  some  accident  or 
fraud.    Fahie  v.  Pressey,  supra. 

The  mistake  or  ignorance  with  reference 
to  a  contract,  from  which  equity  will  re- 
lieve, must  have  been  such  that  the  party 
concerned  could  not,  by  reasonable  diligence, 
have  gotten  knowledge  of  it  when  he  was  put 
upon  inquiry.  Deare  v.  Carr,  3  N.  J.  Eq. 
613. 

Contra,  Monroe  v.  Skelton,  36  Ind.  302. 

If  the  fact  in  reference  to  which  a  party 
alleges  he  was  mistaken  is  one  of  which  he 
might  have  obtained  knowledge  by  reason- 
able diligence,  equity  will  suppose  that  he 
must  have  had  knowledge;  it  will  be  im- 
puted to  him.    Taylor  v.  Fleet,  4  Barb.  95. 

And  where  a  party  to  a  contract,  through 
his  own  negligence,  signs  it  without  know- 
ing or  understanding  its  contents  and  when 
he  has  an  opportunity  to  do  so,  a  court  of 
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equity  will  not  reform  it  so  as  to  make  it 
express  the  alleged  understanding  of  what  it 
was  to  contain.  Roundy  v.  Kent,  75  lova, 
662,  37  N.  W.  146 ;  Jenkins  v.  Clyde  Coal 
Co.  82  Iowa,  618,  48  X.  W.  970;  Brown  f. 
Fagan,  71  Mo.  663;  Banta  v.  Garmo^  1 
Sandf.  Ch.  383. 

A  party  who  is  aui  juris  cannot,  in  tbe 
absence  of  fraud  or  imposition,  deliberately 
sign  a  written  contract,  and  then  escape 
its  obligation  on  the  ground  that  he  did  not 
know  its  contents.  Campbell  v.  Van  Houteo, 
44  Mo.  App.  231. 

And  a  settlement  of  a  claim  for  injuriei 
to  person  and  loss  of  property  will  not  be 
rescinded  on  the  ground  that  it  was  intended 
only  to  cover  the  loss  of  property,  where 
there  was  no  fraud,  simply  because  the  par- 
ty seeking  to  set  it  aside  tailed  to  inform 
herself  of  what  was  contained  in  tbe  ag^e^ 
ment.  Barker  v.  Northern  P.  R.  Co.  65  led. 
460. 

And  if  a  person  enters  into  a  contract 
with  another  between  whom  and  himself  no 
relation  of  especial  trust  or  confidence 
exists,  and  it  is  reduced  to  writing  by  such 
other  person,  and  the  means  of  ^owledge 
of  the  terms  of  the  writing  are  equally  open 
to  both,  and  he  signs  it  without  reading  or 
having  it  read  by  someone  for  him,  he  can- 
not avoid  a  liability  created  by  the  writing. 
even  though  its  terms  differ  from  the  con- 
tract as  agreed  on  verbally;  and  tbe  fact 
that  he  is  illiterate  does  not  change  tbe 
rule.    Hawkins  v.  Hawkins,  50  Cal.  5d& 

So,  if  a  party  can  read,  it  is  not  open  to 
him,  after  executing  a  deed  or  contract,  to 
insist  that  the  lerms  of  it  were  different 
from  what  he  supposed  them  to  be  when  he 
signed  it.  Eldridge  v.  Dexter  &  P.  K  Co.  SS 
Me.  191,  33  Atl.  974;  Mitchell  Mfg.  Co.  ^. 
Kempner,  84  Ark.  349,  106  o.  W.  880;  Del- 
linger  V.  Gillespie,  118  N.  C.  73/,  24  S.  K 
538;  Albrecht  v.  Milwaukee  &  S.  R.  Co.  S7 
Wis.  105,  41  Am.  St  Rep.  30,  58  N.  W.  71 

And  where  a  person  has  the  capacity  to 
read  a  release  signed  by  him,  and  an  oppor- 
tunity to  do  so,  and  no  fraud  was  practised 
upon  him  to  prevent  him  from  reading  it. 
but  he  chose  to  rely  upon  what  another  esaid 
about  it,  he  is  estopped  by  his  own  negli- 
gence from  claiming  that  it  is  not  legal  and 
binding  upon  him  according  to  its  tern}& 
Wallace  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
67  Iowa,  547,  25  N.  W.  772;  Spitze  v.  Balti 
more  &  0.  R.  Co.  76  Md.  162,  32  Am.  St 
Rep.  378,  23  Atl.  307. 

And  where  a  chattel  mortgage  not  con- 
taining any  power  of  sale  was  executed  in 
the  presence  of  the  mortgagee,  and  he  tof^k 
possession  of  it  without  examining  it,  he 
cannot,  in  the  absence  of  fraud  or  accident 
introduce  parol  evidence  to  show  that  it  was 
agreed  by  the  parties  that  the  mortgagor 
should  execute  an  instrument  under  vhitb 
the  mortgagee  could  make  his  money  out  of 
the  property  without  going  into  court,  an^i 
tlius  authorize  and  confirm  a  sale  of  prop- 
erty which  had'  already  been  made  by  th^ 
mortgagee  without  authority.  Clack  t. 
Wood,  14  Tex.  Civ.  App.  400,  37  S.  ^^. 
188, 
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And  it  has  been  held  that  tlie  fact  that 
the  person  seeking  reformation  could  not 
read  English,  or  understand  the  contents  of 
the  paper,  is  no  excuse.  Albrecht  v.  Milwau- 
kee &  S.  R.  Co.  supra. 

But  the  act,  of  a  junior  partner,  of  sign- 
ing a  contract  without  carefully  reading  it, 
upon  the  assertion  of  9  sen-constituted 
agent  that  the  managing  partner  had  read 
it  and  approved  of  it,  which  was  false,  the 
contract  as  signed  not  expressing  the  actual 
agreement  between  the  parties,  is  not  such 
gross  negligence  as  to  bar  the  right  of  refor- 
mation of  the  contract  on  the  ground  of 
fraud  and  mistake.  Sutton  ▼.  Risser,  104 
Iowa,  631,  74  N.  W.  23. 

Nor  is  a  party  to  a  contract,  to  whom  it 
was  read  over  before  it  was  signed,  entitled 
to  a  reformation  thereof.  Wolsev  v.  Neeley, 
46  111.  App.  387. 

And  where  it  was  alleged  that  a  party 
procured  to  be  inserted  in  a  deed  a  wrong 
description,  by  retaining  the  deed  proffered 
by  the  other  party  and  tendering  to  him  a 
deed  prepared  by  himself,  and  by  represent- 
ing that  the  descriptions  in  the  two  deeds 
were  the  same,  no  fiduciary  relation  or  mu- 
tual mistake  being  charged,  it  was  the  par- 
ty's own  fault  if  he- was  imposed  upon,  ^no 
fraud  being  shown.  Rushton  v.  Hallett,  8 
Utah,  277,  30  Pac.  1014. 

Nor  will  relief  be  granted  on  a  claim  of 
mistake  in  respect  to  the  quantity  in  the 
conveyance  of  land,  if  the  purchaser,  with 
ordinary  vigilance  before  the  completion  of 
the  contract,  by  viewing  the  premises  or 
properly  settling  the  terms  of  the  descrip- 
tion, might  have  guarded  against  the  al- 
leged mistake.  Marvin  v.  Bennett,  26 
Wend.  169,  affirming  8  Paige,  312. 

And  the  fact  that  a  person  vf.ho  signed  a 
bond  was  an  illiterate  German  and  under- 
stood English  imperfectly  is  immaterial  as 
to  his  liability,  where  he  was  not  obliged 
to  sign  the  instrument  unless  he  understood 
it,  but,  having  signed  without  asking  to 
have  it  read  to  him,  he  is  bound  by  it.  Wal- 
ler's Appeal,  103  Pa.  594. 

And  where  a  written  contract  for  the  sale 
of  machinery  contained  no  provision  re- 
quiring the  seller  to  set  up  the  machinery, 
and  the  purchaser  claimed  that  there  had 
been  such  an  agreement  between  him  and  the 
seller's  representative,  and  testified  that  the 
contract  was  completed  when  the  represen- 
tative prepared  the  written  contract  and  the 
purchaser  signed  it,  and  that  he  did  not  have 
liis  spectacles  with  him,  and  could  not  read 
the  fine  print,  the  facts  do  not  show  such 
fault  or  mistake  in  the  making  of  the  con- 
tract as  would  authorize  the  purchaser  to 
vary  it  by  parol  evidence,  where  it  appears 
that  at  the  time  of  the  execution  the  pur- 
chaser's son  was  present,  who  could  have 
read  it,  and  the  purchaser  held  the  contract 
for  several  weeks  without  reading  it  or  tak- 
ing steps  to  repudiate  it.  Murrav  Co.  v. 
Putman    (Tex.  Civ.  App.)    130  S.   W.  631. 

And  where  a  person  purchased  from  an- 
other a  bond  for  a  deed  of  land,  and  at  the 
time  of  the  sale  the  vendor,  who  had  the 
bond  in  his  possession,  stated  that  there 
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was  $600,  ma/be  a  little  more  or  a  little 
less,  due  thereon,  and  for  several  months 
afterwards  the  purchaser  had  the  bond  in 
his  possession,  but  made  no  attempt  to  as- 
certain the  actual  amount  due  thereon, 
though  he  had  the  data  necessary  to  the  cal- 
culation, he  is  not  entitled  to  a  reformation 
of  a  note  given  therefor,  though  the  amount 
due  on  the  bond  was  $300  more  than  the 
amount  stated  by  the  vendor.  Banfield  v. 
Banfield,  24  Or.  571,  34  Pac.  659. 

Where  a  man  executes  a  contract,  how- 
ever, the  bare  fact  that  he  did  not  read  it  or 
know  its  contents  will  not  relieve  him  from 
it.  Quimby  v.  Shearer,  56  Minn.  534,  58 
N.  W.  155. 

And  the  rule  that  equity  will  not  aid  the 
negligent  does  not  apply  in  its  fullest  sense 
to  the  correction  of  mistakes  merely  in  the 
description  of  the  property  contracted  about 
and  as  between  tne  immediate  parties  to 
a  deed;  a  description  may  be  corrected 
though  the  mistake  arose  from  negligence. 
Morrison  v.  Collier,  79  Ind.  417. 

And  a  contract  may  be  reformed  for  mu- 
tual mistake,  though  a  party  neglected  to 
read  it.  Smelser  v.  Pugh,  29  Ind.  App.  614, 
64  N.  E.  943. 

So,  where  the  evidence  in  an  action  to  re- 
form a  deed  was  sufficient  to  satisfy  the 
court  that  the  deed  did  not  express  the  in- 
tention of  the  parties  and  the  plaintiff  had 
been  mistaken  in  supposing  that  it  did,  the 
fact  of  his  having  read  the  instrument  would 
not  prevent  the  court  from  finding  that  it 
was  made  under  a  mistake.  Sullivan  ▼. 
Moorhead,  99  Cal.  157,  33  Pac.  796. 

And  a  contract  for  sale  of  land  having 
provided  that  it  should  be  subject  to  the 
operation  of  a  mortgage,  and  the  scrivener 
whom  the  grantee  instructed  to  prepare  the 
deed  in  conformity  with  the  agreement  hav- 
ing omitted  reference  to  the  mortgage,  the 
deed  will  be  reformed  in  equity  notwith- 
standing the  fact  that  the  grantor  merely 
asked,  without  looking  to  see,  if  the  convey- 
ance was  made  subject  to  the  mortgage. 
Boulden  v.  Wood,  96  Md.  332,  53  Atl.  911. 

So,  the  mistake  of  a  lessee  who  could  read 
English  very  imperfectly,  and  who  relied 
upon  the  scrivener  to  read  a  lease  given 
him  before  executing  it,  will  not  defeat  his 
right  to  a  reformation.  Silbar  v.  Ryder,  63 
Wis.  106,  23  N.  W.  106. 

And  where  a  person  buys  premises  suoject 
to  a  mortgage  and  trusts  the  grantor  to 
draw  the  conveyance,  which  he  does,  insert- 
ing a  clause  by  which  the  purchaser  as- 
sumes payment  of  the  mortgage  without  the 
knowledge  of  the  purchaser,  the  failure  of 
the  purchaser  to  examine  her  deed  is  not 
such  negligence  as  to  deprive  her  of  her  right 
to  have  the  deed  reformed  by  striking  out 
the  clause  by  which  liability  for  the  mort- 
gage was  assumed.  Albany  City  Sav.  Inst. 
V.  Burdick,  87  N.  Y.  40. 

Nor  does  the  failure  of  a  party  to  a  writ- 
ten contract  to  read  it  over  a  second  time 
before  execution,  in  order  to  verify  erasures 
made  in  his  presence  and  at  his  dictation, 
as  matter  of  law,  preclude  him  from  ob- 
taining a  reformation  of  the  contract,  if  it 
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is  found  that  the  mistake  was  not  due  to 
his  negligence,  but  to  the  error  of  the  scriv- 
ener in  making  the  erasures.  West  v.  Suda, 
69  Conn.  60,  36  Atl.  1015. 

And  if  a  lease  was  executed  under  a  mis- 
take of  the  lessor  as  to  its  contents,  known 
or  Buspecied  by  the  lessee,  the  lessor  will 
not  be  precluded  from  obtaining  a  reforma- 
tion of  the  lease  because  of  inattention  to 
the  writing  of  the  lease  by  the  notary  who 
took  the  acknowledgment  of  the  lessor.  Wil- 
son V.  Moriarty,  88  Cal.  207,  26  Pac.  86. 

And  where  both  parties  are  mistaken  as 
to  the  effect  of  a  writing,  and  ignorant  of 
its  misstatement  of  the  agreement  between 
them,  the  failure  of  one  to  understand, 
through  omission  to  read  or  give  sufficient 
attention  to  its  contents,  cannot  avail  as  a 
defense  to  the  other,  equally  in  fault,  against 
a  suit  to  ^correct  such  mistake.  Kelley  v. 
Ward,  94  Tex.  289,  00  S.  W.  311. 

Nor  does  it  lie  with  the  grantor  or  his 
heirs,  or  a  purchaser  from  them  without  con- 
sideration, to  insist  that  a  mortgage  placed 
by  an  heir  upon  his  share  of  the  property  in 
the  deed,  in  which  a  mistake  was  made, 
was  not  taken  in  good  faith,  on  the  ground 
that  the  mistake  was  such  that  it  might 
have  been  discovered  by  a  careful  inspection 
of  the  record,  where  it  does  not  appear 
that  any  of  the  parties  did  in  fact  discover 
it  until  after  the  mortgage  was  given.  Cum- 
mings  V.  Freer,  26  Mich.  128. 

d.  Obligation  to  disclose. 

If  one  party  to  a  contract  is  under  some 
moral  or  legal  duty  to  make  disclosures  to 
the  other,  and  fails  to  do  so,  the  misconcep- 
tion by  the  other  of  the  facts  which  should 
have  been  disclosed  is  not  such  negligence  as 
will  bar  the  injured  party  from  equitable  re- 
lief from  this  mistake. 

Thus,  the  fact  that  a  wife  relied  upon 
her  husband  to  prepare  a  deed  according 
to  their  mutual  understanding,  and  rested 
in  the  belief  that  it  was  so  made,  and  did 
not  ascertain  or  know  that  it  did  not  ex- 
press their  intentions,  does  not  necessarily 
constitute  laches  on  her  part,  nor  deny  to 
her  or  her  heirs  the  right  to  make  mistake 
and  misapprehension  a  ground  for  reforma- 
tory relief.  Brown  v.  Brown,  79  Hun,  44,  29 
N.  Y.  Supp.  652. 

And  where  a  husband,  after  deserting  his 
wife,  proposed  to  her  to  join  him  in  convey- 
ing a  tract  of  land  to  their  children,  re- 
serving to  her  the  rents  and  profits  during 
her  life,  and  the  wife,  who  was  unable  to 
read,  in  good  faith  joined  in  the  execution 
of  the  deed,  but  the  husband  procured  the 
deed  to  be  so  written  that  it  would  convev 
the  fee  to  the  children  without  the  reserva- 
tion of  rents  and  profits  agreed  upon,  and 
the  deed  was  signed  by  the  wife  upon  tlic 
representation  of  the  husband  that  it  was 
prepared  in  accordance  with  the  agreement, 
she  had  a  right  to  rely  on  her  husband's 
sincerity,  and  had  a  sufficient  excuse  for  not 
having  the  deed  read  to  her.  Koons  v. 
Blanton,  120  Ind.  383,  27  N.  E.  334. 
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So,  where  the  relations  between  a  vendor 
and  vendee  are  so  intimate  and  friendly  that 
the  vendee  has  every  confidence  in  the  vend- 
or, the  vendee's  failure  to  examine  the  de«d 
to  land  purchased  by  him,  before  acceptin;! 
it,  does  not  prevent  him  from  seeking  equi- 
table relief  where  the  deed  does  not  oonfono 
to  the  contract  ol^  sale.  McDonald  v.  Yung 
bluth,  46  Fed.  836. 

And  where,  by  a  written  agreement  be 
tween  two  persons,  one  agreed  to  convej 
land  to  the  other  subject  to  an  encumbrance 
on  it  of  $9,000,  and  the  purchaser  agreed  to 
pay  the  seller  $15,000  by  convey mg  to  him 
land,  some  of  it  subject  to  an  encumbrance, 
and  the  seller,  without  any  further  bargain, 
delivered  to  the  buyer  a  deed  conveying  tb« 
land  subject  to  the  encumbrance,  and  also 
containing  a  clause  stating  that  the  buyer 
assumes  and  agrees  to  pay  the  debt  secured 
by  the  encumbrance  as  a  part  of  the  con- 
sideration of  the  conveyance,  and  the  bu}er, 
being  ill,  did  not  read  the  clause  in  tbe  deed 
respecting  the  assumption  of  the  debt,  but 
discovered  it  afterwards,  and  promptly 
brought  suit  to  have  the  deed  reformed,  tbe 
purchaser  had  the  right  to  presume  that  the 
deed  would  conforQi  to  the  written  agree- 
ment, and  was  not  guilty  of  such  negligence 
or  laches  in  not  observing  the  provisions 
of  the  deed  as  should  preclude  him  from  re- 
lief, and  he  was  entitled  to  have  the  d^ 
reformed.  Elliott  v.  backett,  108  U.  S.  132, 
27  L.  ed.  678,  2  Sup.  Ct.  Rep.  375. 

And  where  a  man  contracted  verbally  with 
an  agent  to  furnish  and  put  up  certain  light- 
ning rods  at  a  cost  not  to  exceed  $100,  and 
the  agent  presented  him  with  a  paper  for 
his  signature,  which  he  aaid  was  the  order 
for  the  work,  and  the  man,  not  being  able  to 
read  without  spectacles,  and  naving  none  at 
hand,  requested  the  agent  to  read  the  paper, 
though  several  others  were  present,  and  the 
agent  read,  or  pretended  to  read,  the  paper, 
but  omitted  to  read  anything  about  the  price 
to  be  paid,  whereupon  the  man  put  his  sig- 
nature to  it,  and  it  turned  out  that  the 
paper  contained  a  stipulation  on  his  part 
to  pay  something  more  than  $400  for  the 
work,  the  signer  of  the  instrument  was  held 
to  be  not  guilty  of  such  negligence  or  want 
of  diligence  ao  to  enable  the  other  party  to 
recover  on  the  instrument.  Cole  Bros.  ▼. 
Williams,  12  Neb.  440,  11  N.  W.  875. 

And  where  a  corporation  executed  a^eed 
for  leasehold  property  which  it  had  held 
under  a  long-term  lease  containing  a  pro- 
vision for  a  reversion  to  the  lessor  for 
breach  of  a  condition  subsequent,  and  its 
deed  contained  a  covenant  of  warranty, 
which  did  not  except  such  right  of  reversion, 
and  such  right  having  been  exercised,  it  was 
sued  on  its  covenant  by  its  grantee,  its  at- 
tention having  been  particularly  drawn  to 
the  omission,  and  it  having  executed  tW 
deed  after  verbal  assurance  from  its  agent 
contrary  to  the  plain  terms  of  its  covenant, 
if  tlie  deed  did  not  express  its  true  intent 
it  was  due  to  its  own  fault  or  negligenre, 
and  it  was  not  entitled  to  a  reformation 
of   the   same   in  equity   on   the  grotud  of 
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either  mistake,  fraud,  or  accident.  Great 
Western  Mfg.  Co.  v.  Adams,  99  C.  C.  A. 
615,  176  Fed.  325. 

e.  Delay  in  seeking  relief, 

1.  Generally, 

A  party  injured  by  a  mistake  in  a  writ- 
ten instrument  should  take  steps  promittiy 
t^  get  relief  in  equity,  and  if  be  is  guilty 
of  laches  be  cannot  complin  if,  by  reason 
thereof,  he  is  a  suffererJjBeard-v.  Hubble, 
<M}ill,  4fia;  iEtna  Indemnity  Co.  v.  Balti- 
more, S.  P.  &  C.  R.  Co.  112  Md.  389,  76  Atl. 
251;  Htmt  V.  «t«ftrt,-iJ3-Md.-22fh,  ifocum 
V.  Foreman,  14  Bush,  494;  Bean  v    tienil- 

Reliel  in  the  way  of  reformation  of  a 
written  instrument  should  not  be  granted 
where  the  party  seeking  it  has  unreasonably 
delayed  bringing  suit.  Snell  v.  Atlantic  F. 
&  M.  In^.  Co.  98  U.  S.  85,  25  L.  ed.  52; 
Kinney  v.  Consolidated  Virginia  Min.  Co. 
4  Sawy.  392,  Fed.  Cas.  No.  7,827;  Hurto 
V.  Grant,  90  Iowa,  414,  57  N.  W.  899;  Pauli- 
«on  V.  Van  Iderstine,  28  N.  J.  Eq.  300; 
Newman  v.  Milner,  2  Ves.  Jr.  483. 

And  this  is  especially  true  where  the  deal- 
ing is  with  respect  to  speculative  property 
w^hich  is  liable  to  large  and  constant  fluctu- 
ation in  value.  Kinney  v.  Consolidated  Vir- 
ginia Min.  Co.  4  Sawy.  382,  Fed.  Cas.  No. 
7,827. 

Where  a  person  desires  to  rescind  a  con- 
tract upon  the  ground  of  mistake  or  fraud 
he  must,  upon  the  discovery  of  the  facts,  at 
once  announce  his  purpose,  and  adhere  to  it. 
Grymes  ▼.  Sanders,  93  U.  S.  55,  23  L.  ed. 
798;  Sable  t.  Maloney,  48  Wis.  331,  4  N. 
W.  479. 

The  length  of  time  which  an  instrument 
remained  in  a  party's  hands  without  his  as- 
serting that  it  contained  a  different  contract 
from  that  actually  entered  into  is  a  cir- 
cumstance to  be  weighed  as  bearing  upon 
the  truth  of  his  claim  that  the  instrument 
did  not  conform  to  the  contract.  Bid  well  v. 
Astor  Mut.  Ins.  Co.  16  N.  Y.  263. 

And  a  mistake  the  only  ground  for  which 
is  alleged  to  be  want  of  counsel  and  well- 
considered  advice,  which  led  the  party  into 
error  in  signing  the  agreement,  will  not  be 
deemed  a  ground  for  relief  where  a  great 
length  of  ^me  elapsed  before  relief  was 
sought  for.^  Salinas  v.  Stillman,  14  C.  C.  A. 
50,  30  IT.  S.  App.  40,  66  Fed.  677 ;  White  v. 
Campbell,  80  Va.  180. 

Nor  will  a  vendee  of  land  satisfying  a 
mortgage  thereon  and  canceling  it  be  sub- 
stituted to  the  place  of  the  mortgagee, 
where,  through  his  gross  neglect,  he  has 
failed  to  discover  the  existence  of  a  prior 
encumbrance  on  the  land,  under  which  it  is 
sold.  Garwood  v.  Eldridge,  2  N.  J.  Eq.  145, 
34  Am.  Dec.  195. 

And  where  a  mortgagee  who  holds  a  cer- 
tificate of  purchase  of  the  mortgaged  prem- 
ises sells  and  assigns  the  certificate,  the  as- 
signee thereof  acquires  all  the  rights  of  the 
assignor  under  the  certificate,  and  the  as- 
sizor cannot,  after  the  year  of  redemption 
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has  expired  and  a  deed  has  been  issued  to 
the  assignee,  maintain  an  action  for  the 
reformation  and  foreclosure  of  the  mortgage. 
Whipperman  v.  Dunn,  124  Ind.  349,  24  N.  E. 
166,  1045. 

So,  where  a  written  agreement  was  pre- 
pared at  the  instance  of  a  party  to  it  and 
read  over  to  him  before  signing,  and  an  al- 
leged error  was  afterward  discovered  in  it, 
but  he  made  no  effort  to  reform  it,  and  omit- 
ted to  claim  that  there  was  any  error  or  mis- 
take for  about  two  years,  when  he  was  sued 
upon  the  contract,  he  cannot  then  contend 
that  there  is  a  mistake  in  it,  in  that  it  does 
not  represent  the  true  contract  between 
the  parties,  where  he  fails  to  give  any  evi- 
dence as  to  the  preparation  of  the  instru- 
ment and  makes  no  attempt  to  explain  the 
manner  in  which  the  alleged  mistake  oc- 
curred. FHschen  v.  Thomas,  9  Mont.  52,  22 
Pac.  450. 

And  when  a  writing  is  in  form  an  abso- 
lute conveyance  with  a  right  to  repurchase 
at  an  early  date,  and  the  securities  are  sur- 
rendered and  the  full  price  of  the  land  paid, 
and  the  grantor  lies  by  for  years  without 
complaining  or  taking  any  steps  toward  re- 
demption, and  in  the  meantime  the  grantee, 
in  apparent  good  faith,  disposes  of  the  prem- 
ises, this  makes  a  strong  case  against  grant- 
ing relief,  and  warrants  denying  redemption 
to  the  grantor.  Mellish  v.  Robertson,  25 
Vt.  603. 

So,  where  two  persons  made .  an  agree- 
ment, and  one  of  them  died  over  twenty 
years  afterwards,  and  the  other  was  not 
ignorant  of  what  was  written  in  the  agree- 
ment, or  could  have  been  informed  it  he 
used  due  diligence,  and  the  agreement  was* 
at  all  times  accessible  to  him,  and  on  one 
occasion  he  procured  its  production  for  an- 
other purpose,  an  application  to  have  it  re- 
formed, made  twenty-two  years  after  it  was 
madcy  is  barred  by  the  lapse  of  time.  Keedy 
V.  Nally,  63  Md.  311. 

And  a  very  strong  showing  is  required  to 
justify  a  court  in  reforming  a  deed  to  land 
in  which  strangers  have  subsequently  ac- 
quired rights,  after  the  lapse  of  a  quarter  of 
a  century.  Varner  v.  Turner,  83  Ark.  131, 
102  S.  W.  1111. 

And  more  than  twenty  years  after  a  mis- 
take occurred  in  a  deed  of  trust  to  secure 
creditors,  it  cannot  be  reformed  against  the 
intervening  rights  of  others  acquired  in  good 
faith.  New  Orleans  Canal  &  Bkg.  Co.  v. 
Montgomery,  95  U.  S.  16,  24  L.  ed.  346. 

And  where  a  man  deeded  a  house  and  lot 
to  a  trustee  for  the  use  and  beneflt  of  him- 
self and  his  wife  during  their  joint  lives, 
and  to  the  survivor  of  them,  and  to  the  chilr 
dren  of  the  wife  by  a  former  husband,  and 
to  such  children  as  might  be  born  to  them, 
and  afterwards  the  wife  and  the  trustee  and 
one  of  the  children  died,  and  the  grantor 
married  again,  and  there  was  8  great  lapse 
of  time  between  the  drawing  of  the  deed  and 
the  institution  of  tne  suit  to  rescind  it,  this, 
coupled  with  the  death  of  the  wife,  the 
scrivener,  and  one  of  the  children,  and  the 
second  marriage  of  the  grantor,  demands  the 
strongest  proof  of  the  scrivener's  mistake  in 
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drawing  a  deed,  instead  of  a  will,  to  justify 
the  court  in  rescinding  the  deed.  Weide- 
busch  V.  Hartenstein,  12  W.  Va.  760. 

So,  person^  desirous  of  opening  a  settle- 
ment, on  the  ground  of  error  or  mistake, 
must  make  haste  in  their  application  to  tiie 
court.  Long  acquiescence  amounts  to  a  pre- 
sumed ratification.  Keitt  v.  Andrews,  4 
Rich.  Eq.  349. 

And  a  court  of  equity  will  not  direct  pay- 
ments, made  under  a  mistaken  construc- 
tion of  a  doubtful  clause  in  a  settlement,  to 
be  refunded  after  many  years  of  acqui- 
escence by  all  the  parties,  and  after  the 
death  of  one  of  the  authors  of  the  settle- 
ment, especially  where  subsequent  family 
arrangements  have  proceeded  on  a  footing 
of  that  construction.  Clifton  v.  Cockburn, 
3  Myl.  &  K.  76. 

That  suit  was  not  immediately  com- 
menced, on  discovery  of  a  mistake  in  a  writ- 
ten instrument,  however,  does  not  bar  the 
right  to  have  it  reformed;  the  complainant 
is  justified  in  exhausting  persuasion  before 
resorting  to  litigation.  Metropolitan  Lum- 
ber Co.  V.  Lake  Superior  Ship  Canal  R.  & 
Iron  Co.  101  Mich.  677,  60  N.  W.  278. 

And  this  is  especially  the  case  where  the 
complainant  never  gave  the  defendants  rea- 
son to  suppose  he  had  abandoned  or  in- 
tended to  waive  his  claim,  anu  no  injury  re- 
sulted to  the  defendants  from  the  delay,  and 
it  was  admitted  by  the  party  who  negotiated 
the  contract  that  he  understood  that  the 
omitted  matter  was  a  part  oi  the  contract. 
Ibid. 

There  is  no  rule  of  law  fixing  the  period 
within  which  a  man  may  discover  that  a 
writing  does  not  express  the  contract  which 
he  supposes  it  to  contain,  and  which  bars 
him  of  relief,  tor  delay  in  asserting  his 
rights,  other  than  that  contained  in  the 
statute  of  limitations.  Bidwell  v.  Astor 
Mut.  Ins.  Co.  16  N.  Y.  203. 

A  party  to  a  contract  seeking  relief  from 
a  mistake  therein  is  not  chargeable  with 
laches  if  he  moves,  within  a  reasonable  time 
after  aiscovering  the  mistake,  to  seek  re- 
lief therefrom.  Livingstone  v.  Murphy,  187 
Mass.  315,  106  Am.  St.  Rep.  400,  72  N.  E. 
1012;  De  Forest  v.  Walters,  163  N.  Y.  229, 
47  N.  E.  294;  Hill  v.  Kuhlman,  31  C.  C.  A. 
87,  69  U.  S.  App.  82,  87  Fed.  498. 

And  a  party  having  a  legal  title  to  land, 
but  who  is  ignorant  of  his  rights,  does  not 
forfeit  his  title  by  his  silence,  though  he 
knows  that  another  is  about  to  purchase  the 
land  from  a  third  person.  Lammot  v.  Bow- 
ly,  6  Harr,  &  J.  500. 

And  lapse  of  time  since  the  execution  of 
a  deed  is  no  objection  to  having  it  reformed 
in  equity  according  to  the  real  intention  of 
the  parties  making  it,  if  that  intention  has 
been  acted  upon  by  both  parties,  and  thnse 
claiming  under  the  deed,  until  within  a  short 
time  of  the  application.  Canedv  v.  Marcv, 
13  Gray,  373;  Harris  v.  Ivev,  114  Ala.  36*3, 
21  So.  422 ;  Schautz  v.  Keener,  87  Ind.  258. 

Nor  is  a  delay  of  eleven  months  in  ask- 
ing for  reformation  of  a  mortgage  for  a  mu- 
tual mistake  such  laches  as  will  bar  the 
right  as  a&rainst  a  subsequent  mortgagee 
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with  knowledge  of  the  mistake.  Citizens' 
Nat.  Bank  v.  Judy,  146  Ind.  322,  43  N.  K 
259. 

•  And  where  the  mistake  in  a  mortgage  is 
in  the  terms  of  payment,  delay  in  moving; 
to  correct  the  mistake,  and  payment  1^  the 
mortgagor  of  an  instalment,  or  a  promise  to 
pay,  as  specified  in  the  mortgage,  thougb 
under  protest,  asserting  the  mistake,  famish 
no  ground  for  a  denial  of  relief  in  the  way 
of  reformation,  to  which  he  is  entitled. 
Andrews  v.  Gillespie,  47  N.  Y.  487. 

And  where  a  father  made  a  deed  to  his 
son  conveying  a  tract  of  land  in  fee,  and 
afterwards  sought  in  equity  to  have  a  pro- 
vision inserted  reserving  to  himself  a  life 
estate,  the  relief  asked  for  by  him,  bciuL' 
entirely  of  an  equitable  nature,  is  not  barred 
by  the  statute  of  limitations  until  the  lapse 
of  three  years  from  the  discovery  by  him 
of  the  fraud  upon  his  rights.  Day  v.  Day, 
84  N.  C.  408. 

So,  where  less  than  four  years  have  inter- 
vened, and  the  plaintiff,  and  those  under 
whom  he  claims,  have  been  in  actual  pos- 
session of  the  land  in  question  all  the  time, 
though  under  a  deed  erroneously  describing 
the  property,  and  the  defendant  has  not  been 
prejudiced,  and  no  issue  of  laches  is  made 
either  by  the  pleadings  or  the  evidence,  the 
plaintiff  is  not  barred  of  his  relief  on  the 
ground  of  want  of  diligence.  Long  t.  Gil- 
bert, 133  Ga.  691,  66  S.  E.  894. 

And  if,  through  a  mutual  and  innocent 
mistake  in  settling  the  accounts  of  a  part- 
nership, one  partner  gives  to  the  other  a 
promissory  note  for  a  much  larger  sum  than 
that  due  from  him,  upon  a  bill  in  equity 
for  the  correction  of  the  mistake  laches  is 
not  necessarily  to  be  inferred  from  the  lapse 
of  more  than  six  years,  and  the  payment  of 
more  than  half  the  principal  of  the  note, 
and  the  regular  payment  of  interest,  before 
discovery  of  the  mistake.  Gould  v.  Emer- 
son, 160  Mass.  438,  39  Am.  St.  Rep.  501, 
35  N.  E.  1065. 

In  the  absence  of  a  statute  of  limitation 
barring  the  bringing  of  an  action  for  the 
reformation  and  correction  of  a  written  in- 
strument on  the  ground  of  mistake,  it  is  an 
essential  element  of  laches  which  will  bar 
such  an  action,  that  a  party  to  be  charged 
with  it  should  have  knowledge  of  the  mat- 
ter involved,  or,  after  notice,  have  failed  or  ^ 
omitted  to  obtain  knowledge  where  it  might 
be  found,  or  that  there  must  have  been  cir- 
cumstances which  should  have  induced  an 
inquiry  from  such  party  concerning  it. 
Wall  V.  Meilke,  89  Minn.  232,  94  N.  W.  6S«. 

And  where  there  is  a  mutual  and  innocent 
mistake  on  the  part  of  both  vendor  and 
vendee  as  to  the  quantity  of  land  named  in 
a  deed,  the  statute  of  limitations  begins  to 
run  against  the  vendee  from  the  discovery 
of  the  mistake,  and  not  from  the  date  of  the 
deed.  Emerson  v.  Mavarro,  31  Tex.  334,  98 
Am.  Dec.  634. 

Nor  does  the  statute  of  limitations  begin 
to  run  against  an  action  for  the  reformation 
of  a  deed  until  the  assertion  of  an  adverse 
claim  against  the  party  seeking  reformation. 
State  V.  Lorenz,  22  Wash.  289,  60  Pac  644; 
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Pernor  v.  Peck,  39  App.  Div.  390,  57  N.  Y. 
Supp.  377,  affirmed  in  167  N.  Y.  582,  60  N. 
£.  1118. 

In  cases  of  mistake  as  well  as  of  fraud, 
courts  of  equity  will  not  consider  the  stat- 
ute of  limitations  as  running  until  after  the 
discovery  of  the  mistake,  as  laches  cannot 
be  imputed  to  the  injured  party  till  the  dis- 
covery of  the  fraud  or  mistake  has  been 
made.  Stearns  v.  Page,  7  How.  819,  12  L. 
ed.  928;  Gould  v.  Emerson,  160  Mass.  438, 
39  Am.  St.  Rep.  501,  35  N.  E.  1065;  Perrior 
V.  Peck,  supra;  Perry  v.  Williams,  40  Misc. 
57,  81  N.  Y.  Supp.  204. 

Or  when  by  the  use  of  due  diligence  it 
ought  to  have  been  discovered.  Gould  v. 
Emerson,  supra. 

Lapse  of  time  applied  by  courts  of  equity 
in  analogy  to  the  statute  of  limitations  will 
be  reckoned  only  from  the  time  of  the  dis- 
covery of  the  mistake,  in  cases  purely  equita- 
ble, and  not  cognizable  in  a  court  of  law, 
where  in  otherwise  proper  cases  it  is 
sought,  on  the  ground  of  mistake,  to  reform 
and  enforce  an  agreement  for  the  conveyance 
of  real  estate,  and  the  correcting  of  the  mis- 
take involves  no  change  of  possession,  no  dis- 
turbance of  investments  made  by  the  party 
against  whom  the  correction  is  sought,  and 
leaves  the  enjoyment  of  the  property  to  go 
on  in  harmony  with  the  prior  acts  of  the 
parties  in  interest.  Ormsby  v.  Longworth, 
11  Ohio  St.  653. 

And  the  statute  of  limitations  does  not 
begin  to  run  against  a  defendant  in  eject- 
ment in  possession  of  land  excepted  out  of  a 
sale  by  the  sheriff,  under  execution,  so  as 
to  bar  such  defendant's  right  to  the  relief 
of  having  the  sheriff's  deed  reformed  so  as 
to  show  that  such  land  had  been  so  except- 
ed, until  the  suit  is  commenceu.  Bartlett 
V.  Judd,  21  N.  Y.  200,  78  Am.  Dec.  131. 

So,  a  bill  to  reform  a  contract  for  a  mis- 
take in  it  may  be  maintained  after  an  action 
at  law  thereon  has  been  defeated.  Equitable 
Safety  Ins.  Co.  v.  Hearne,  20  Wall.  494,  22 
L.  ed.  398,  affirming  4  Cliff.  192,  Fed.  Cas. 
No.  6,300. 

And  a  party  to  a  contract  who  has  sought 
and  failed  to  obtain  from  the  court  a  deci- 
sion in  his  favor  upon  the  construction  of  it 
is  competent  to  institute  an  action  to  have 
the  contract  set  aside  for  mistake.  Wilding 
V.  Sanderson  [1897]  2  Ch.  534. 

Nor  is  a  surety  guilty  of  laches  in  insti- 
tuting a  suit  to  have  a  bond  canceled  or 
reformed  which,  by  mutual  mistake,  made 
him  personally  liable  for  the  amount  of  a 
judgment,  until  an  attempt  is  made  to  hold 
him  personally  liable  for  such  amount  on 
the  Imnd.  Griswold  v.  Hazard,  141  U.  S. 
200,  35  L.  ed.  678,  11  Sup.  Ct.  Rep.  972,  909. 

And  where  a  mortgage  is  given  in  pay- 
ment for  land  under  a  misapprehension  as 
to  the  grantor's  title,  upon  suit  being 
brought  to  foreclose  the  mortgage,  laches 
cannot  be  imputed  to  the  mortgagor  so  as 
to  bar  his  defense,  where  the  mistake  was 
not  discovered  by  him  until  the  foreclosure 
suit  was  brouglit.  W'ilson  v.  Ott,  173  Pa. 
253,  51  Am.  St.  Rep.  767,  34  Atl.  23. 

Nor  does  failure  of  a  grantee,  for  seven 
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years,  to  bring  suit  for  the  correction  of  a 
deed  from  which  part  of  the  land  intended 
to  be  conveyed  was,  by  mutual  mistake, 
omitted,  show  laches  where  relations  of  mu- 
tual trust  and  confidence  existed  between 
the  grantor  and  grantee,  and  the  grantee 
commenced  suit  as  soon  as  he  discovered 
the  mistake.  Wilson  v.  Wilson,  23  Nev. 
267,  45  Pac.  1009;  Pavloski  v.  Klassing 
(Ga.)  68  S.  E.  611. 

And,  where  notes  were  executed  by  trus- 
tees, and  it  was  the  belief  and  intention  of 
the  parties  that  the  trustees  were  not  liable 
thereon  personally,  but  subsequently,  in  an 
action  against  the  trustees  individually,  it 
was  determined  that  they  were  personally 
liable,  whereupon  the  trustees  immediately 
sued  to  reform  the  notes  so  as  to  render 
them  payable  from  the  trust  estate,  the  fact 
that  the  trustees  had  not  taken  steps  to 
reform  the  notes  until  after  the  trust  funds 
had  been  disposed  of  is  no  objection  to  the 
maintenance  of  the  suit,  it  having  been 
commenced  within  a  reasonable  time  after 
the  mistake  became  known;  Richmond  v. 
Ogden  Street  R.  Co.  44  Or.  48,  74  Pac.  333. 

And  where  a  mortgage  covering  the  north- 
east quarter  of  a  section  of  land  was  fore- 
closed, but,  by  mistake,  the  decree  ordered 
the  sale  of  the  southeast  quarter,  and  the 
commissioner  advertised  and  sold  the  land 
as  misdescribed,  and  the  purchaser  conveyed 
the  east  half  of  the  land  as  mortgaged,  and 
his  grantee  filed  a  bill  to  rectify  the  titU 
and  secure  a  release  from  defendants,  who 
claimed  under  a  deed  executed  by  the  mort- 
gagor after  the  foreclosure  sale,  with  full 
knowledge  of  the  error  in  the  commissioner's 
deed,  the  purchaser  has  an  interest  in  hav- 
ing the  mistake  corrected,  and  as  the  record 
of  the  foreclosure  sale,  if  not  the  decree  it- 
self, furnishes  a  means  of  determining 
what  land  was  really  meant,  lapse'  of  time 
is  no  bar  to  such  correction,  as  all  the  pa- 
pers must  be  read  together.  Merri field  v. 
Ingersoll,  61  Mich.  4,  27  N.  W.  714. 

So,  courts  of  equity  are  liberal  in  allowing 
mistakes  to  be  corrected  when  they  are  clear- 
ly established,  notwithstanding  the  acqui- 
escence of  the  party,  providing  no  injury 
has  resulted  in  the  meantime  to  the  person 
against  whom  the  relief  is  sought  or  those 
claiming  under  him.  Wall  v.  Arrington,  13 
Ga.  88. 

And  the  lapse  of  nearly  three,  years  from 
the  making  of  an  error  in  a  contract  to  the 
filing  of  a  bill  to  reform  the  contract,  in  the 
absence  of  a  substantial  change  of  condi- 
tions, is  not  sufficient  to  bar  a  party's  right 
of  reformation.  Providence  Steam  Engine 
Co.  V.  Hathaway  Mfg.  Co.  79  Fed.  512. 

And  where  land  jointly  owned  was  par- 
titioned among  four  sisters,  and  by  mistake 
it  was  conveyed  in  fee  to  their  husbands, 
the  fact  that  for  more  than  twenty  years 
one  of  the  husbands  was  in  possession  and 
his  wife  never  called  upon  him  to  rectify 
the  mistake,  or  complained  of  it  to  him, 
does  not  bar  her  right  or  that  of  her  repre- 
sentatives to  have  the  deed  reformed,  where 
his  right  of  possession  as  husband  was  un- 
questionable, and  there  was  nothing  in  the 
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manner  of  his  possession  adapted  to  awaken 
suspicion  that  the  deed  was  not  what  it 
should  be,  and  neither  she  nor  her  sisters 
had  knowledge  of  the  mistake  until  about 
a  year  and  a  half  before  her  death,  shortly 
after  which  the  proceeding  was  commenced. 
Stedwell  v.  Anderson,  21  Conn.  139. 

Nor  does  the  lapse  of  three  years  between 
the  discovery  of  a  mistake  and  the  filing 
of  a  bill  to  correct  it  show  such  laches  as 
will  deprive  the  party  of  the  right  to  relief, 
when  it  appears  that  the  defendant  was  in- 
solvent and  the  plaintiff  made  repeated  ef- 
forts to  have  the  mistake  corrected  without 
the  expense  of  a  lawsuit.  Thompson  v. 
Marshall,  36  Ala.  504,  76  Am.  Dec.  328. 

And  where  a  husband,  after  deserting  his 
wife,  proposed  to  her  to  join  him  in  convey- 
ing a  tract  of  land  to  their  children,  reserv- 
ing to  her  the  rents  and  profits  during  her 
life,  but  procured  the  deed  to  be  so  written 
that  it  conveyed  the  fee  to  the  children 
without  the  reservation  agreed  upon,  and  the 
wife  surrendered  her  possession  of  the  land 
at  the  request  of  the  childrens'  guardian, 
and  the  guardian  rented  the  land  and  ex- 
pended part  of  the  rents  in  the  improvement 
of  the  land  and  part  of  it  in  compensating 
the  wife  for  the  maintenance  of  the  children, 
and  had  anticipated  the  rents  and  profits  for 
several  years  in  advance,  a  delay  upon  the 
part  of  the  widow  of  nine  years  in  bringing 
suit  to  have  the  conveyance  reformed  is  not 
such  laches  as  will  bar  her  action.  Koons 
V.  Blanton,  129  Ind.  383,  27  N.  E.  334. 

So,  an  action  for  the  reformation  of  a 
deed  on  the  claim  that  it  does  not  contain  a 
reservation  in  favor  of  the  plaintiff,  to 
which,  under  a  prior  contract  between  the 
parties,  he  was  entitled,  is  not  based  upon 
the  rescission  of  any  contract  for  fraud  so 
as  to  be  within  the  rule  requiring  immediate 
disaffirmance;  it  seeks  the  performance  of 
the  contract;  and  while,  if  there  has  been 
unreasonable  delay  in  seeking  relief,  it  will 
be  refused,  it  is  within  the  discretion  of 
the  court,  under  all  the  circumstances,  to 
grant  or  refuse  it.  Welles  v.  Yates,  44  N. 
Y.  625. 

And  the  fact  that  a  grantor  does  not  be- 
gin an  action  against  a  subsequent  grantee 
immediately  upon  discovery  of  a  mistake  in 
the  deed  to  the  prior  grantee  does  not 
amount  to  laches,  where  such  subsequent 
grantee  is  chargeable  with  knowledge  of  the 
mistake.  Dennis  v.  Northern  P.  R.  Co.  20 
Wash.  320,  55  Pac.  210. 

And  where  notes  and  a  mortgage  were 
given  under  an  agreement  that  if  the  payee 
died  before  his  wife  she  would  be  the  sole 
owner  of  the  property,  and  it  she  died  first 
he  should  be  the  sole  owner,  which  under- 
standing, by  mistake,  was  not  included  in 
the  written  agreement,  a  delay  upon  the 
part  of  the  husband  for  four  years  before 
bringing  an  action  to  reform  the  notes  and 
mortgage,  including  two  years  after  her 
death,  is  not  such  laches  as  to  bar  his 
remedy  by  way  of  reforming  the  notes  and 
niortgage,  especially  where  the  statute  of 
limitations  jjives  a  longer  period  for  brins- 
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ing  such  actions.    Kropp  y.  Kropp,  97  Wvl 
137,  72  N.  W.  381. 

If  fraud  and  mistake  are  admitted  as  an 
exception  to  the  running  of  the  statute  of 
limitations,  however,  they  will  only  prcTeot 
the  running  of  the  statute  until  the  fraud 
and  mistake  are  discovered,  or  by  the  use 
of  reasonable  diligence  might  have  been  dis- 
covered by  the  party  applying  for  relief. 
Smith  V.  Fly,  24  Tex.  345,  76  Am.  Dec.  109. 

And  after  the  lapse  of  forty-four  years 
equity  will  refuse  to  interfere  to  correct  & 
mistake  in  the  description  in  a  deed,  es- 
pecially against  an  innocent  purchaser,  but 
where  only  nine  years  have  intervened,  and 
the  complainant  has  been  in  actual  posses- 
sion all  the  time,  though  under  an  erroneoi]» 
deed,  and  the  defendant  has  not  been  preju- 
diced, relief  will  not  be  denied  on  tiie  ground 
of  want  of  diligence.  Wall  v.  Arrington,  13 
Ga.  88. 

And  whether  the  time  which  would  bar 
an  action  of  ejectment  for  the  recovery  of 
land,  or  a  verbal  contract  for  the  payment 
of  money  or  for  damages  for  an  iujuiy, 
elapsed  before  the  discovery  of  an  excess  in 
the  quantity  6f  land  sold,  would  bar  a  suit 
in  equity  for  the  rescission  of  the  contract 
or  for  compensation  for  the  excess,  or  not, 
the  grantor  must  bring  his  suit  within  a 
reasonable  time  after  the  discovery  of  the 
mistake.  He  is  not  entitled  to  the  time 
from  the  sale  and  conveyance  to  the  discov- 
ery of  the  mistake,  and  the  additional  time 
thereafter  that  would  bar  an  action,  within 
which  to  bring  his  suit.  Western  Min.  & 
Mfg.  Co.  V.  Peytona  Cannel  Coal  Ok  8 
W.  Va.  406. 

And  where  a  person  for  whom  another 
held  the  legal  title  to  land,  upon  advice  of 
counsel,  procured  the  property  to  be  con- 
veyed in  trust  for  the  benefit  of  himself  and 
his  wife  and  the  survivor,  and  on  the  death 
of  both  the  same  to  be  conveyed  to  their 
children  or  descendants  per  stirpes,  the  deed 
will  not  be  set  aside  after  the  lapse  of  twen- 
ty years,  during  which  time  the  disposition 
so  made  had  been  acquiesced  in,  on  the 
ground  of  a  mistake  in  not  inserting  a 
power  of  revocation,  unless  the  proof  of 
that  fact  is  of  the  most  satisf actor}'  kind. 
Finucan  v.  Kendig,  1U9  III.  198. 

So,  it  has  been  held  that  where  the  statute 
of  limitations,  making  the  running  of  the 
statute  to  depend  upon  discovery,  is  limited 
to  actions  for  fraud,  cases  of  mistake  are 
excluded  from  its  operation,  so  that  the 
ordinary  statute  would  run  from  the  time  of 
the  mistake.  Exkorn  v.  lixkorn,  1  App. 
Div,  124,  37  N.  Y.  Supp.  68.  But  see  later 
New  Vork  cases  set  forth  supra  this  sec- 
tion. 

2.  Application  to   insurance  conlrtuis. 

Whether  an  insured  person  was  guilty 
of  laches  in  not  discovering  a  mistake  in 
the  policy,  and  seeking  to  have  it  corrected 
before  loss  and  suit  brought  thereon,  is  i 
question  for  the  jury,  there  being  no  arbi- 
trary   rule    fixing   the    time   within  whieh 
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such  relief  must  be  sought,  unless  it  be 
the  period  of  limitation  applicable  to  such 
aii  equitable  suit.  Delaware  Ins.  Co.  v. 
mil  (Tex.  Civ.  App.)  127  S.  W.  283. 

And  the  acceptance  and  retention  of  an 
insurance  policy  until  the  expiration  of 
fifteen  years,  without  taking  any  steps  for 
reformation,  deprives  the  person  insured  of 
the  right  to  reformation.  Avery  v.  Equi- 
table Life  Assur.  Soc.  117  N.  Y.  451,  23  N. 
£.  3. 

And  where  an  insured  in  a  tontine  life 
policy  kept  the  policy  for  eleven  years  in 
ignorance  of  the  fact  that  it  did  not  guar- 
antee his  share  in  the  surplus  at  a  specified 
sum,  but  only  provided  for  a  share  in  the 
surplus  based  on  experience,  and  kept  it 
for  four  years  more  with  knowledge  of  the 
fact,  and  until  the  completion  of  the  ac- 
cumulative  period  had  demonstrated  what 
his  share  of  the  surplus  would  be,  on  the 
contingent  plan  adopted  by  the  insurer,  he 
cannot  sue  to  reform  the  policy  so  as  to 
make  it  guarantee  his  share  in  the  surplus 
at  a  specified  sum,  in  accordance  with  a 
preliminary  contract  between  himself  and 
the  soliciting  agent,  binding  the  insurer. 
Langdon  v.  Northwestern  Mut.  L.  Ins.  Co. 
(N.  Y.)  92  N.  E.  440. 

So,  where  a  person  obtained  life  insur- 
ance with  an  ordinary  life  policy,  the  char- 
acter of  which  plainly  appeared  in  print, 
both  on  the  margin  and  in  the  body  of  the 
policy,  and  he  paid  the  premium  thereon 
for  ten  years,  but,  when  called  upon  for 
the  eleventh  annual  premium,  he  alleged 
that  he  had  applied  for  a  ten-year  paid-up 
policy,  and  had  supposed  that  he  had  one, 
equity  will  not  interfere  to  compel  the 
issuance  of  a  paid-up  policy,  or  to  rescind 
the  contract  and  recover  for  him  the  pre- 
miums paid,  since,  by  the  use  of  reasonable 
diligence,  he  might  have  had  knowledge  of 
the  truth.  Massey  v.  Cotton  States  L.  Ins. 
Co.  70  Ga.  794. 

And  where  a  son  took  out  a  policy  of 
insurance  in  his  own  name  upon  his  father's 
property,  the  father  being  privy  thereto, 
so  that,  in  case  of  loss,  the  proceeds  thereof 
might  be  protected  from  garnishment  by 
the  father's  creditors,  the  father  and  son, 
joining  as  plaintiffs,  cannot  ask  that  the 
policy  be  reformed  so  that  the  loss  which  oc- 
curred shall  be  payable  to  the  father,  and  he 
cannot  recover  thereon,  and  the  son  cannot 
recover  for  the  benefit  of  his  father,  where 
the  policy  limited  the  right  of  recovery  to 
himself.  Baldwin  v.  State  Ins.  Co.  60  Iowa, 
497,  15  N.  W.  300. 

An  insurance  company  issuing  a  renewal 
policy,  and  promisrng  that  the  renewal  pol- 
icy should  be  on  the  same  terms  with  the 
old  one,  however,  is  not  in  a  position  to 
charge  the  insured  with  neglect  in  not  dis- 
covering that  it  was  not  the  same.  Palmer 
V.  Hartford  F.  Ins.  Co.  54  Conn.  488,  9  Atl. 
248. 

And  where  a  policy  of  insurance  was  is- 
sued in  renewal  of  an  old  policy,  materially 
changing  its  terms,  and  this  policy  was  re- 
newed from  time  to  time,  and  the  insured 
person  did  not  discover  the  change  until 
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after  a  loss,  the  only  effect  of  the  negli- 
gence of  the  insured  in  not  discovering  the 
change,  and  in  not  sooner  seeking  relief,  is 
to  make  the  granting  of  relief  discretionary 
with  the  court.  Hay  v.  Star  F.  Ins.  Co. 
77  N.  Y.  235,  33  Am.  Rep.  607. 

And  where  an  insurance  policy  expired, 
and  the  assured  applied  for  a  renewal  iu 
the  same  terms,  and  a  policy  was  given  him, 
supposed  by  him  to  be  a  renewal  on  the 
same  terms,  and  he  omitted  to  examine  the 
policy  until  after  a  loss  of  property  by  fire, 
several  months  later,  when,  on  reading  it, 
he  discovered  an  improper  variance  from 
the  former  policy,  materially  affecting  his 
right  of  recovery,  the  existence  of  which 
would  have  prevented  him  from  accepting 
the  policy  had  he  known  it,  he  will  not  be 
regarded  as  guilty  of  laches  in  not  exam- 
ining the  policy  and  applying  earlier  for 
its  correction,  since  he  had  a  right  to  believe 
it  to  be  in  all  essential  respects  like  the 
former  policy.  Palmer  v.  Hartford  F.  Ins. 
Co.  supra. 

Nor  does  the  mere  failure  of  an  insured 
person  to  read  the  application  or  the  copy 
of  it  on  the  policy,  or  to  read  the  policy, 
constitute  such  negligence  as  will  deprive 
him  of  the  right  to  a  reformation  of  the 
policy  to  correct  a  mistake  of  the  agent. 
Fitchner  v.  Fidelity  Mut.  Fire  Asso.  103 
Iowa,  276,  72  N.  W.  530. 

And  an  assured  person  who  has  fully, 
truthfully,  and  in  good  faith  answered  all 
the  required  questions  put  to  him  by  the 
agent  M  the  insurance  company  is  not 
guilty  of  negligence  in  signing  the  appli- 
cation, when  such  agent  has  prepared  it, 
without  reading  it,  and  it  is  immaterial 
whether  the  agent  acted  dishonestly  or  mis- 
takenly, and  it  is  not  necessary  to  reform 
such  application  in  order  to  secure  a  re- 
covery on  the  policy.  Germania  L.  Ins.  Co. 
V.  Lunkenheimer,  127  Ind.  536,  26  N.  E. 
1082. 

Nor  can  lapse  of  time  be  relied  upon  to 
bar  a  suit  in  equity  to  reform  a  policy  of 
insurance  which  is  auxiliary  to  an  action 
already  commenced  at  law  upon  the  policy, 
if  the  latter  was  brought  within  the  time 
limited.  Rosenbaum  v.  Council  Bluffs  Ins. 
Co.  3  L.R.A.  189,  37  Fed.  724. 

The  line  of  distinction  would  seem  to  be 
that  an  insured  person  must  not  permit 
himself  to  remain  ignorant  of  material 
features  of  his  policy  which  would  and 
should  be  observed  by  reasonably  careful 
men,  but  that  reasonable  delay  in  discover- 
ing changes  made  by  the  insurer  which  he 
had  no  reason  to  anticipate,  or  in  discover- 
ing errors  of  the  agent  in  making  out  the 
policy,  is  not  laches  which  will  bar  reforma- 
tion. 

/.  Waiver,  confirmation, 

1,  By  Acquiescence, 

The  general  rule  is  that  relief  in  the  way 
of  reformation  of  a  written  instrument 
should  not  be  granted  where  the  party  seek- 
ing it  lias  acquiesced  in  the  written  agree* 
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i/ient  after  becoming  aware  of  the  mistake. 
Snell  V.  Atlantic  F.  &  M.  Ins.  Co.  98  U.  S. 
85,  25  L.  ed.  52. 

And  a  plaintiff  bringing  forward  a  docu- 
ment on  which  he  founds  his  right  cannot 
be  allowed  to  say  that  the  instrument 
which  he  himself  produces  to  the  court  does 
not  express  the  real  agreement  into  which 
he  has  entered.  Druiff  v.  Parker,  L.  R.  5 
Eq.  131. 

And  where  a  bond  is  executed  by  one 
member  of  a  firm,  all  of  the  members  in- 
tending the  instrument  should  bind  them, 
and  the  obligee,  after  discovery  of  the  mis- 
take, pursues  the  individual  maker  of  the 
bond,  this  is  a  ratification  of  the  instru- 
ment which  will  prevent  relief  against  the 
copartners  in  equity.  McNaughten  v.  Part- 
ridge, 11  Ohio,  223,  38  Am.  Dec.  731. 

So,  where,  in  case  of  a  parol  agreement  as 
to  land,  a  third  person  has  been  permitted 
to  act  upon  his  conception  of  the  rights 
thereunder,  not  questioned,  a  party  to  the 
contract  cannot  object  that  he  acquiesced 
under  expectations  from  that  person  which 
were  in  part  disappointed.  Stockley  v. 
Stockley,  1  Ves.  &  B.  23. 

And  where  a  ground  rent  was  advertised 
and  sold  at  public  auction  as  irredeemable, 
and  the  purchaser  bought  it  as  irredeemable, 
relying  on  such  representations,  and  after 
the  purchase,  the  owner  procured  a  title 
policy  of  insurance  in  which  the  ground 
rent  was  insured  as  irredeemable,  and  set- 
tlement was  then  made,  and  the  money  was 
received  and  afterwards  invested  by  the 
original  owner,  the  present  owner  has  no 
standing  in  equity  to  have  the  contract  of 
sale  set  aside.  Clapp  v.  Hoffman,  159  Pa. 
531,  28  Atl.  362. 

Nor  can  a  mutual  mistake  in  the  calls  of 
a  deed,  conveying  land  in  excess  of  that 
bargained  for,  be  corrected  at  the  suit  of 
the  vendor,  where,  after  the  discovery  of 
the  mistake,  he  received  payment  of  the 
purchase  money  for  the  land  thus  conveyed, 
and  yielded  possession  thereof  to  the  vendee. 
Wittbecker  v.  Walters,  69  Tex.  470,  6  S. 
W.  788. 

And  where  a  deed  contained  a  condition 
that  it  was  to  be  held  in  the  maker's  pos- 
session till  his  death,  and  the  scrivener  who 
wrote  it  inserted  it  of  his  own  motion,  for 
the  protection  of  the  grantor,  but  read  it 
over  to  the  grantor  before  he  signed  it,  a 
court  of  equity  will  not  strike  out  the 
clause,  where  he  held  it  for  over  a  year 
without  asking  to  have  it  so  stricken  out. 
Griffin  v.  Miller,  188  Mo.  327,  87  S.  W. 
455. 

So,  where  land  conveyed  to  husband  and 
wife  jointly  is  devised  by  him  in  severalty 
in  different  parts  to  his  children,  one  por- 
tion thereof  being  devised  to  his  wife  for 
life,  with  remainder  to  two  daughters,  and 
there  is  also  devised  to  the  wife  other 
property,  all  of  which  she  accepts  in  ignor- 
ance of  such  joint  title  in  the  land,  she  is 
thereafter  estopped  from  asserting  any  other 
interest  in  the  land  than  was  devised  to 
her,  unless,  upon  obtaining  Information  of 
such  ioint  interest,  she  renounces  the  will, 
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and  surrenders  all  interests  acquired  there- 
by. Tolley  V.  Poteet,  62  W.  Va,  231,  57 
S.  E.  811. 

And  where  a  husband  and  wife  were  seiaed 
of  an  estate  by  entireties,  and  the  husband 
by  will  directed  the  land  to  be  sold,  and 
the  proceeds  divided  amongst  his  wife  &ud 
children,  and  died,  leaving  his  wife  and  a 
number  of  children,  and  the  land  was  sold 
under  an  order  of  the  orphans'  court,  and 
bought  by  two  of  the  children,  at  the  re- 
quest of  the  widow,  who  received  her  share 
of  the  proceeds,  in  accordance  with  the  will, 
the  heirs  are  estopped  by  her  acts,  and  ii 
she  was  ignorant  of  her  rights,  she  is  es- 
topped upon  the  principle  that  when  one  of 
two  innocent  persons  must  suffer,  it  shall 
be  he  who  causes  the  injury.  Maple  t. 
Kussart,  53  Pa.  348,  91  Am.  Dec.  214. 

And  where  the  name  of  a  wife  was  insert- 
ed in  a  deed  as  grantee  instead  of  that  of 
her  husband,  and  the  draftsman  of  the  deed 
testified  that  he  did  it  without  authority,  a 
reformation  of  the  deed  by  substituting  the 
husband's  name  therein  will  not  be  ordered, 
where  the  deed  was  delivered  to  the  husband 
for  examination,  and  kept  by  him  for  a  day 
before  its  execution,  and  the  design  was  to 
effectuate  a  division  of  lands  between  the 
husband  and  the  grantors  therein,  who  were 
joint  owners  with  him,  and  from  the  date 
of  the  execution  of  the  deed  to  the  date  of 
the  husband's  death,  a  period  of  seven  yenrs, 
he  never  mentioned  that  any  mistake  vms 
made  in  the  deed,  and  exercised  dominion 
and  control  over  the  land,  and  the  wife 
claimed  an  undivided  interest  in  the  land, 
which  was  recognized  by  the  husband. 
Hough  v.  Smith,  132  Ala.  204,  31  So.  500. 

So,  where  a  person  holding  a  morti?age 
and  bond  given  for  purchase  money  volun- 
tarily relinquished  the  mortgage,  and  can- 
celed the  bond,  and  took  another  mort£ra<<e 
for  the  same  debt,  knowing  that  an  inter- 
vening mortgage  on  the  same  premises,  pre- 
viously given,  was  outstanding,  and  upon  a 
sale  of  the  premises,  subsequently  made, 
consented  to  give  up  his  second  mortgage, 
and  both  mortgagees  took  new  mortgages 
in  the  place  of  their  old  ones,  the  mortgagee 
who  had  previously  surrendered  the  pur- 
chase-money mortgage  voluntarily  assent- 
ing to  the  priority  of  the  other's  mortgage, 
he  is  not  entitled  to  have  the  outatamting 
mortgage  postponed,  so  as  to  give  priority 
to  his  mortgage  over  it.  Hinchnian  t. 
Emans,  1  N.  J.  Eq.  100. 

And  if  a  landowner  has  appropriated 
water  for  a  mill,  and  leased  it  in  connection 
therewith,  the  lessee  is  entitled,  in  the 
absence  of  actual  notice,  to  infer  that  there 
is  no  restriction  upon  the  water  rights,  and 
mere  constructive  notice  from  the  record  of 
a  deed,  limiting  those  rights,  will  not  estop 
him  from  recovering  rtjnt  which  he  has  paid 
to  the  lessor  in  the  oelief  that  no  such  Hmi 
tation  existed.  Bedell  v.  Wilder,  65  Vt 
406,  36  Am.  St.  Rep.  871,  26  Atl.  689. 

And  where  an  executor,  acting  on  the  ad- 
vice of  counsel  on  the  construction  of  a 
will,  proposed  to  divide  in  certain  pro- 
portions a  fund  between  two  legatees,  and 
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one  of  the  legatees,  being  dissatisfied,  took 
the  opinion  of  counsel,  which  agreed  with 
the  former  opinion,  and  the  executor  then 
divided  and  paid  over  the  fund  in  accord- 
ance with  the  opinions,  the  dissatisfied 
legatee  cannot,  two  years  afterwards,  lile  a 
bill  against  the  executor  and  the  other 
legatee,  alleging  that  the  will  had  been 
wrongly  construed,  and  claiming  repayment 
from  the  other  legatee.  Rogers  v.  Ingham, 
L,  R.  3  Ch.  Div.  351. 

So,  where  the  drawer  of  a  bill  of  ex- 
change, knowing  that  time  had  been  given 
by  the  holder  to  the  acceptor,  but  appre- 
hending that  he  was  still  liable  upon  the 
bill,  in  default  of  the  acceptor's  payment 
three  months  after  it  was  due,  said  that  he 
knew  he  was  liable,  and  if  the  acceptor  did 
not  pay  it,  he  would,  he  is  bound  by  such 
promise.     Stevens  v.  Lynch,  12  East,  38. 

And  where  a  person  who  had  been  induced 
to  sign  a  promissory  note,  on  which  suit  had 
been  brought,  as  surety,  through  the  agency 
of  the  principal  maker  and  payee,  by  fraudu- 
lent representations  that  would  have  been 
for  him  a  valid  defense  in  a  suit  thereon 
after  the  note  had  matured,  with  a  full 
knowledge  of  the  facts  constituting  the 
fraud,  but  ignorant  that  the  fraud  was  a 
defense  at  law,  voluntarily  requested  the 
payee  to  extend  the  time  of  payment  of  the 
note,  which  was  done,  and  upon  that  con- 
sideration promised  to  pay,  he  thereby 
waived  his  defense  to  the  note.  Rindskopf 
V.  Doman,  28  Ohio  St.  520. 

So,  where  it  person  misconceives  his 
remedy,  either  because  the  facts  turn  out  to 
be  different  from  what  he  supposed  them  to 
be,  or  the  law  applicable  to  the  facts  is 
found  to  be  different  than  supposed,  and  he 
proceeds  to  judgment,  but  is  unsuccessful, 
if  a  second  remedy  invoked  is  in  equity, 
and  the  defendant  would  be  seriously 
prejudiced  by  plaintiff's  mistake  if  he  were 
permitted  to  proceed  the  second  time,  the 
court  may  apply  the  principle  of  estoppel 
t»  pais  if  necessary  to  prevent  injustice. 
Rowell  V.  Smith,  123  Wis.  610,  102  N.  W. 
1,  3  A.  &  E.  Ann.  Cas.  773. 

In  order  to  work  confirmation  of  an 
instrument,  however,  the  party  alleged  to 
confirm  must  know  the  law  as  well  as  the 
fact.  Cockerell  v.  Cholmeley,  1  Rusa.  & 
M.  418. 

And  the  continued  possession  of  a  lessee, 
and  payment  of  rent  after  the  time  when, 
according  to  an  oral  agreement,  left  out  of 
the  lease  by  mistake  of  the  scrivener,  re- 
pairs were  to  have  been  made,  in  expectation 
that  they  would  be  made,  does  not  operate 
as  a  waiver  of  the  agreement  in  that  re- 
spect. Silbar  v.  Ryder,  63  Wis.  106,  23  N. 
W.  100. 

Nor  does  a  defendant  in  an  action  for  the 
reformation  of  a  written  instrument  waive 
his  objections  to  the  ruling  of  the  court  al- 
lowing submission  of  the  question  of  refor- 
mation by  his  subsequently  addressing  the 
jury  on  that  question  as  one  of  fact  that 
they  were  to  determine.  Skiba  v.  Gustin 
(Mich.)   126  N.  W.  464. 

So,  where  a  deceased  person  left  specific 
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bequests  to  different  persona  of  his  family, 
and  without  taking  advice,  they  assumed 
that  one  of  the  sons  took  a  life  interest  only, 
and  during  the  life  of  that  son,  and  till  the 
time  of  filing  the  bill,  which  was  twenty- 
four  years  after  his  death,  all  the  persons 
of  the  family  believed,  and  did  many  acts 
on  the  belief,  that  the  title  of  the  deceased 
son  expired  with  his  life,  this  was  not  such 
an  acquiescence  in  a  family  arrangement  as 
prevented  the  son's  personal  representatives 
from  enforcing  their  claim,  and  the  length 
of  time  was  not  a  bar  under  the  statute  of 
limitations,  for  the  will  created  a  trust. 
Bullock  V.  Downes,  9  H.  L.  Cas.  1. 

And  where  a  wife  agrees  to  join  her  hus- 
band in  a  deed  conveying  a  tract  of  land  to 
their  children,  reserving  to  her  the  rents 
and  profits  during  her  life,  but  he  procures 
a  deed  without  the  reservation,  a  judgment 
for  alimony,  recovered  by  the  wife  in  a  suit 
for  divorce  after  the  execution  of  the  deed, 
is  no  bar  to  an  action  by  the  wife  for  the 
reformation  of  the  deed,  since  there  is  no 
question  of  property  rights  between  the  bus- 
band  and  wife.  Koons  v.  Blanton,  129  Ind. 
383,  27  N.  E.  334. 

j9.  By  attempt  to  enforce. 

A  contract  cannot  be  rescinded  for  mis* 
take  as  to  its  terms,  where  the  party  seek- 
ing to  rescind  completed  the  contract,  and 
afterwards  brought  an  action  to  reform  it. 
Grant  Marble  Co.  v.  Abbot,  142  Wis.  270, 
124  N.  W.  264. 

Nor  can  a  promissory  note  be  reformed 
after  judgment  has  been  taken  .upon  it. 
Heavenridge  v.  Mondy,  49  Ind.  434. 

And  where  a  person  who  entered  into  a 
contract  brought  an  action  upon  it  which  he 
prosecuted  to  final  judgment  not  only  in 
the  circuit  court,  but  on  appeal,  and  declared 
upon  the  contract  as  it  was  written,  and  ad- 
mitted in  the  agreed  case  that  the  work  was 
done  ufider  the  contract,  and  a  dispute  arose 
as  to  the  meaning  of  the  contract  with 
reference  to  the  rule  of  measurement  of  the 
work  done,  it  was  then  too  late  to  go  into 
equity  for  a  correction  of  an  alleged  mis- 
take in  the  contract  with  reference  thereto. 
Sibert  v.  McAvoy,  15  III.  106. 

And  where  an  action  is  brought  against 
an  indorser  of  notes,  and  it  is  sought  to  re- 
form them,  it  is  competent  for  the  defend- 
ants to  plead  and  prove,  as  tending  to  show 
the  absence  of  mistake,  that  after  the  notes 
were  in  default,  the  payee  retained  them, 
and  in  an  individual  capacity  entered  suit 
thereon  in  a  justice's  court,  and  prosecuted 
it  to  appeal.  Jackson  v.  McCalla,  133  Ga. 
749,  66  S.  E.  ft] 8. 

Where  a  defendant  in  a  suit  at  law  has 
only  a  purely  equitable  defense,  which  could 
not  be  made  available  to  him  in  a  court  of 
law,  however,  he  is  not  estopped  from  seek- 
ing equitable  relief  because  of  a  judgment 
thereon  in  a  court  of  law  by  the  mere  fact 
that  he  did  not  invoke  the  power  of  equity 
thereto  until  after  the  judgment  at  law  was 
rendered.  Stevens  v.  Hertzler,  114  Ala.  563, 
22  So.  121, 
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And  a  justice's  suit  upon  notes  would  not 
estop  the  person  bringing  it  from  main- 
taining, as  administratrix,  a  suit  in  equity 
to  reform  the  notes,  on  the  plea  that  they 
were  payable  to  her  personally,  when  they 
should  have  been  payable  to  her  as  ad- 
ministratrix.   Jackson  y.  McCalla,  supra. 

Nor  does  the  mere  commencement  of  an 
action  for  damages  for  breach  of  a  written 
contract,  the  action  being  afterwards  dis- 
missed without  a  determination  on  the 
merits,  conclusively  bar  a  subsequent  action 
for  reformation  of  the  contract  for  a  mis- 
take in  it.  Spurr  v.  Home  Ins.  Co.  40  Minn. 
424,  42  N.  W.  206. 

And  the  unsuccessful  use  of  a  remedy  sup- 
posed to  be,  but  in  effect  not,  appropriate 
to  vindicate  the  right  of  a  particular  mat- 
ter, either  because  the  facts  turn  out  to  be 
different  from  what  the  plaintiff  supposed 
them  to  be,  or  the  law  applicable  to  the 
facts  is  found  to  be  different  than  supposed, 
though  the  action  proceeds  to  judgment, 
does  not  preclude  the  plaintiff  from  there- 
after invoking  the  proper  remedy,  and 
neither  the  doctrine  of  election*  nor  res 
judicata  applies.  Rowell  v.  Smith,  123  Wis. 
610,  102  N.  W.  1,  3  A.  &  E.  Ann.  Cas.  773. 

And  a  bill  to  reform  a  contract  may  be 
sustained  after  an  action  at  law  thereon  has 
been  defeated.  Equitable  Safety  Ins.  Co.  v. 
Hearne,  20  Wall.  494,  22  L.  ed.  398,  affirm- 
ing 4  Cliff.  192,  Fed.  Cas.  No.  6,300. 

VII.  Remedies. 

a.  General  rules., 

Where  a  mistake  in  a  written  instrument 
is  of  so  fundamental  a  character  that  the 
minds  of  the  parties  have  never  in  fact  met, 
or  where  an  unconscionable  advantage  has 
been  gained  by  mere  mistake  or  misappre- 
hension, and  there  was  no  gross  negligence 
upon  the  part  of  the  person  injured  thereby, 
either  in  falling  into  the  error,  or  in  not 
sooner  claiming  redress,  and  no  intervening 
rights  have  accrued,  and  the  parties  may 
still  be  placed  in  statu  quo,  a  court  of 
equity   will   interfere   in   its   discretion,   to 

Erevent  intolerable  injustice.  Brown  v. 
amphear,  35  Vt.  252. 

If  the  written  contract  is  untrue,  and  mis- 
states the  real  agreement  as  made  and 
understood  by  both  parties,  in  some  es- 
sential particular,  then  the  contract  is  a 
mistaken  one,  and  the  mistake  may  be  cor- 
rected in  equity.  Botsford  v.  McLean,  45 
Barb.  478;  Whitehead  v.  Brown,  18  Ala. 
682;  Trout  v.  Goodman,  7  Ga.  383;  Seals 
V.  Stocks,  100  Ga.  13,  30  S.  E.  278;  Hileman 
V.  Wright,  9  Ind.  126;  Smith  v.  Allen,  1 
N.  J.  Eq.  43,  21  Am.  Dec.  33. 

And  the  rule  is  the  same  under  statutes 
authorizing  the  reformation  of  mistakes  in 
deeds,  grants,  or  other  instruments,  where, 
by  fraud,  mistake,  or  accident,  they  do  not 
speak  the  intention  of  the  parties.  Ameri- 
can Asso.  V.  Williams,  93  C.  C.  A.  1,  106 
Fed.  17. 

And  a  statute  authorizing  such  reforma- 
tion by  courts  of  law  does  not  deprive  equi- 
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ty  of  jurisdiction  to  reform  grants  contaiin- 
ing  a  misdescription  of  the  land  intended 
to  be  conveyed,  where  the  errors  to  be  cor- 
rected do  not  appear  on  the  face  of  the 
instruments,  and  must  be  shown  by  outaide 
evidence.    Ibid. 

And  this  is  so  whether  the  petitioner  be 
in  or  out  of  possession,  and  the  proprietors 
of  interests  adversely  affected,  including 
the  state,  are  barred  if  notice  is  given.   Ibid. 

Where,  from  any  defect  of  the  common 
law,  want  of  foresight  of  the  parties,  or 
other  mistake  or  accident,  tdere  would  be 
a  failure  of  justice,  it  is  the  duty  of  a 
court  of  equity  to  supply  the  defect  or  fur- 
nish the  remedy.  Quick  y.  Stuyvesant,  2 
Paige,  84. 

And  if  a  deed  or  obligation  is  sought  to 
be  enforced  in  an  event  not  foreseen  or  pro- 
vided for  by  the  parties,  and  contrary  to 
the  original  intention,  a  court  of  equity 
will  interfere  to  prevent  such  injustice,  and 
will  direct  that  to  be  done  which  the  parties 
would  themselves  have  directed  had  tliey 
foreseen  the  event.     Ibid. 

And  the  mistake  may  be  set  up  as  a  de- 
fense in  an  action  on  the  contract  in  ques- 
tion, as  well  as  in  a  direct  suit  for  reforn^a- 
tion.     Barlow  y.  Elliott,  56  Mo.  App.  374. 

So,  a  court  of  equity,  when  it  has  re- 
formed a  contract,  may  enforce  it,  or  grant 
such  relief  upon  it  as  the  complainant  shows 
himself  entitled  to.  Brugger  y.  State  In- 
vest. Ins.  Co.  5  Sawy.  304,  Fed.  Caa.  Ko. 
2,051. 

And  where  a  contract  is  reformed  by  a 
court  of  equity,  the  rights  of  the  parties 
under  it  must  be  measured  by  the  contract 
as  reformed.  Hale  v.  Young,  24  Neb.  464, 
39  N.  W.  406 ;  Green  v.  Stone,  54  N.  J.  Eq. 
387,  55  Am.  St  Rep.  577,  34  Atl.  1099. 

The  object  of  the  correction  of  mistakes 
in  equity  in  written  instruments  is  to  give 
the  parties  the  same  beneficial  results  that 
would  have  flowed  from  the  agreement  had 
the  mistake  never  existed ;  and  the  form  in 
which  relief  will  be  given  when  a  mistake 
in  a  material  particular  is  established  de- 
pends upon  the  circumstances  of  the  par- 
ticular case.  Lestrade  y.  Barth,  19  CaL 
060. 

And  whether  an  application  to  equity  be 
regarded  as  one  for  the  reformation  of  a 
deed,  or  for  the  establishment  and  declara- 
tion of  a  trust  in  respect  to  the  property 
conveyed  by  the  deed,  the  effect  is  sub- 
stantially the  same,  and  in  either  case  the 
beneficial  effect  and  operation  of  the  deed, 
if  different  from  that  originally  intended, 
may  be  changed  or  modified.  McDonnell  y. 
Milholland,  48  Md.  540. 

And  a  court  of  equity  has  the  right,  in  a 
proceeding  to  correct  a  mistake  in  a  deed 
or  contract,  to  consider  all  the  equities  be- 
tween the  parties  to  the  controversy,  and 
if  the  general  equities  of  the  whole  of  the 
dealings  between  them,  especially  in  mat- 
ters between  husband  and  wife,  are  against 
the  complainant,  or  are  equal,  she  can  very 
properly  be  refused  relief  in  particular  part? 
of  such  dealings,  though,  as  to  the  one 
transaction,  a  particular  equity  may  seem 
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to  exist  in  her  favor.    Redding  v.  Rozell,  59 
Midi.  470,  26  N.  VV.  077. 

kSo,  a  court  of  equity  will  interfere  to 
prevent  the  fraudulent  use  of  a  ))aper  for 
a  purpose  not  contemplated  at  the  time  it 
was  made,  even  tliougli  tliere  was  no  mistake 
or  fraud  in  its  execution,  ^lurray  v.  Dake, 
4G  Cal.  644. 

Chancery  will  not  contravene  the  express 
provisions  or  the  policy  of  the  law,  however, 
ill  order  to  reform  a  contract  for  a  mistake. 
Dickinson  v,  Glenney,  27  Conn.  104. 

And  a  court  of  equity  relieves  against  a 
defective  execution  of  a  power  only  when 
tlic  defect  consists  in  the  want  of  some 
circumstance  in  the  manner  of  execution. 
Cockerell  v.  Cholmeley,  1  Russ.  &  M.  418. 

And  tiie  plaintill'  in  a  bill  in  equity  to 
reform  a  written  instrument  by  inserting  a 
clause  alleged  to  have  been  omitted  by  com- 
mon mistake  of  the  parties  caimot  have  an 
issue  of  the  question  of  mistake  framed  for 
a  jury  as  a  matter  of  rigiit,  hut  the  court 
may  frame  such  an  issue  at  its  discretion. 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co. 
]02  Mass.  45. 

So,  when  a  party  asks  a  chancellor  to 
restrain  the  inequitable  use  of  a  legal  title, 
he  must  show  such  facts  as  entitle  liim  to 
rescind  on  the  ground  of  either  mistake  or 
fraud.     Watts  v.  Cummins,  59  Pa.  84. 

And  the  authority  of  a  court  of  equity  to 
reform  a  written  instrument  does  not  ex- 
tend to  any  alteration  of  a  contract,  but 
only  to  making  the  contract  in  which  a  mis- 
take has  occurred  correct  by  conforming  it 
to  what  was  actually  agreed  upon  between 
the  parties.    Garnar  y.  Bird,  57  Barb.  277. 

And  where,  in  reducing  an  agreement  to 
writing,  a  material  clause  has  been  omitted 
by  mistake,  a  party  seeking  to  avail  himself 
of  the  actual  contract  must  obtain  a  refor- 
mation of  the  writing,  either  by  a  distinct 
proceeding  to  reform  it,  or  by  specially 
pleading  the  mistake  in  an  action  in  which 
the  contract  is  sought  to  be  used,  and  ask- 
hxff  its  correction  as  independent  relief. 
Pierson  v.  McCahill,  21  Cal.  123;  Adams  v. 
Gillig,  (N.  Y. )  92  N.  E.  670. 

So,  if  an  agreement  was  not  founded  on 
a  mistake  of  any  materia]  fact,  and  if  it 
was  executed  in  strict  conformity  with 
itself,  a  court  of  equity  will  not  decree  an- 
other security  to  be  given,  different  from 
tliat  which  had  been  agreed  upon,  or  treat 
the  case  as  if  such  other  security  had  in 
fact  Ijeen  agreed  upon  and  executed.  Hunt 
▼.  Rhodes,  1  Pet.  ],  7  L.  ed.  27. 

And,  where  the  law  has  declared  the  con- 
struction of  a  contract,  a  court  of  equity 
will  not  interfere  to  aid  either  of  the  parties 
merely  on  the  ground  of  their  own  or  their 
agents'  dealings  under  it,  for  that  would  be 
to  make  a  new  contract,  which  can  only  be 
done  by  mutual  consent  by  persons  prop- 
erly authorized,  and  in  due  form.  Midland 
G.  W.  R.  Co.  V.  Johnson,  6  H.  L.  Cas.  798. 

Nor  will  important  conditions,  which  the 
parties  never  fully  assented  to,  be  inserted 
m  a  lease  by  a  court  of  equity,  where  there 
is  no  sufficient  evidence  that  the  alleged 
aereement  on  the  defendant's  part,  on  which 
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the  action  is  based,  formed  part  of  the  lease 
counted  on.  Ladwig  v.  Ilaase,  54  Wis.  311, 
1 1  N.  VV.  486. 

And  a  bill  in  equity  for  the  reformation 
of  the  description  of  premises  in  a  lease 
will  not  lie,  where  it  appears  that  the  effect 
of  the  reformation  prayed  for  would  be  to 
show  an  eviction  from  a  portion  of  the 
premises,  and  work  a  forfeiture  of  the  rent 
due  on  the  entire  leased  premises.  Morris  v. 
Kettle,  56  N.  J.  Eq.  826,  34  Atl.  376. 

And  if  the  different  operation  of  a  con- 
tract from  what  was  expected  of  it,  beyond 
what  was  intended,  is  merely  a  legal  result 
from  what  they  did  intend,  so  that  relief 
cannot  be  obtained  except  by  annulling  the 
very  contract  understandingly  and  intention- 
ally made,  a  court  of  equity  will  not  inter- 
fere, except  in  cases  in  which  the  contract 
might  still  operate  in  the  manner  and  to 
the  extent  which  the  parties  intended  when 
they  made  it,  and  its  further  and  different 
operation,  which  was  not  contemplated  by 
them,  be  restrained.  Proctor  v.  Thrall,  22 
Vt.  202. 

8o,  though  equity  may  enforce  specific 
performance  of  an  agreement  to  make  a 
mortgage,  it  will  not  give,  to  an  executed 
agreement  of  the  parties  contemplating  no 
further  act  by  either,  any  different  effect 
from  that  which  the  law  attributes  to  it, 
and  it  will  not  reform  the  writing  to  make 
an  agreement  of  a  different  effect  from  that 
which  the  parties  intentionally  entered  into. 
Stoddard  v.  Hart,  23  N.  Y.  556. 

And  where  money  was  advanced  upon  the 
security  of  a  mortgage,  with  a  parol  agree- 
ment Ihat  further  advances  should  be  made, 
and  that  the  amount  thereof  should  be  in- 
serted in  the  bond,  and  that  the  mortgage 
should  be  considered  as  security  for  what 
should  thus  be  inserted,  and  after  the  mort- 
gage was  recorded  a  further  advance  was 
made,  and  the  amount  inserted  in  the  bond, 
the  mortgage  could  not  be  extended  to  cover 
such  subsequent  advance,  even  as  against  a 
grantee  of  the  premises  who  took  them  for 
a  precedent  debt,  with  full  notice  of  all  the 
facts.    Ibid. 

And  under  a  bill  to  correct  a  deed  on  the 
ground  of  mistake  of  the  scrivener,  the  es- 
sence of  which  is  that  the  terms  of  the  de- 
scription were  so  essentially  mistaken  that 
nothing  short  of  a  reformation  in  equity 
could  carry  out  the  agreement,  it  is  inad- 
missible on  proofs  under  which  relief  on 
this  ground  is  not  allowed  to  grant  sub- 
stantially the  same  relief  on  the  inconsist- 
ent ground  that  the  deed  presents  a  case 
of  latent  ambiguity  which  equity  ought  to 
remove  through  extrinsic  proof  of  intent. 
Dart  V.  Barbour,  32  Mich.  267. 

So,  if  a  party  to  a  deed,  by  a  mistake  in 
it,  holds  a  greater  estate  than  belongs  to 
him,  and  conveys  it  to  an  innocent  pur- 
chaser, receiving  the  consideration,  he  may 
be  treated  as  a  trustee  tor  the  real  owner. 
Andrew^s  v.  Andrews,  12  Ind.  348. 

And  a  defective  conveyance  will  in  equity 
be  treated  as  an  agreement  for  a  convey- 
ance, in  order  to  effectuate  the  intention  of 
the  parties,  and  a  conveyance  by  an  agent, 
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nugatory  because  professing  to  pass  the  title 
from  himself,  will,  where  there  was  ample 
iiuthority  in  the  agent  to  bind  his  principal, 
had  the  conveyance  been  in  a  proper  form,  be 
executed  in  equity  as  an  agreement  of  the 
principal  to  convey.  Welsh  v.  Usher,  ,2 
Uill,  Eq.  167,  29  Am.  Dec.  63. 

And  wliere  a  conveyance  was  intended  by 
both  parties  to  vest  an  absolute  title  in  the 
grantee,  but,  by  mistake  in  drawing  it,  it 
did  not  do  so,  and  the  grantee  in  possession 
is  attacked  with  reference  to  his  title,  his 
conveyance  may  be  construed  as  a  convey- 
ance of  the  entire  premises;  and  it  is  un- 
necessary that  he  should  first  procure  a 
» reformation  of  the  deed,  ferrior  v.  Peck, 
39  App.  Div.  390,  67  N.  Y.  Supp.  377,  af- 
firmed in  167  N.  Y.  582,  60  N.  E.  1118. 

And  where  a  deed  by  a  husband  and  wife 
to  homestead  property  described  the  land 
by  mistake,  and  the  grantee  thereafter  con- 
veyed it  to  a  third  person,  using  the  same 
description,  it  not  appearing  whether  there 
was  any  mistake  as  between  the  first 
grantee  and  the  second,  the  first  grantee 
is  the  proper  party  to  sue  for  reformation 
of  the  first  deed.  Tillis  y.  Smith,  108  Ala. 
264,  19  So.  374. 

So,  equity  never  interferes  to  aid  one 
creditor  against  another,  on  the  ground  of 
mistake.  Knight  v.  Bunn,  42  N.  G.  (7  Ired. 
Eq.)   77. 

And  where  a  debtor  conveys  land  to  a 
trustee  to  secure  the  payment  of  debts,  no 
definite  price  is  fixed,  and  so  the  estimated 
quantity  of  land  is  not  an  element  in  the 
fixation  of  the  price,  and  consequently  ex- 
cess in  the  actual  quantity  of  the  land  can- 
not entitle  the  grantor  in  trust  to  a  rescis- 
sion of  the  conveyance,  or  compensation  for 
the  excess.  Western  Min.  &  Mfg.  Co.  v. 
Peytona  Cannel  Coal  Co.  8  W.  Va.  406. 
.  But  the  right  of  a  creditor  to  have  a 
speciflc  lien  which  is  about  to  fail  from  mis- 
take of  a  draftsman  set  up  in  a  court  of 
equity  is  superior .  to  that  of  the  general 
creditors  of  an  insolvent  intestate,  who  have 
no  lien.  Huffman  v.  Fry,  58  N.  C.  (5  Jones, 
Eq.)  415. 

h.  What  courts  have  jurisdiction. 

Generally,  power  to  reform  written  con- 
tracts for  fraud  or  mistake  belongs  to  courts 
of  equity,  and  cannot  be  exercised  by  com- 
mon-law courts.  Ivinson  v.  Hutton,  98 
U.  S.  79,  25  L.  ed.  66;  Bush  v.  Merrimnn, 
87  Mich.  260,  49  N.  W.  507 ;  Skiba  v.  Gustin 
(Mich.)  126  N.  VV.  464;  Winnipiseogee 
Paper  Co.  v.  Eaton,  64  N.  H.  234,  9  Atl. 
221. 

And  a  court  of  law  cannot  by  construction 
make  a  contract  express  the  real  intention 
of  the  parties,  which,  by  mistake,  is  not 
expressed  in  the  words  thereof.  Zohrlaut 
V.  Mengelberg  (Wis.)   124  N.  W.  247. 

Where  a  written  instrument  is  sought  to 
be  reformed  for  mistake,  in  an  action  at 
law,  the  party  should  move  at  the  trial  term 
for  leave  to  amend  his  pleading  by  filing  a 
bill  in  equity.  Winnipiseogee  Paper  Co.  v. 
Eaton,  supra. 
28  L.R.A.(N.S.) 


Where  a  written  instrument  reciting  the 
receipt  of  money  on  the  purchase  price  of 
land  sold  is  considered  as  a  mere  receipt  for 
money,  it  is  competent  in  an  action  at  Uv 
to  explain  and  modify  it;  but,  considered 
as  a  contract  for  sale  and  purchase  ol  ml 
estate,  it  may  not  be  corrected  or  reformed 
in  an  action  for  damages  for  failure  to  con- 
vey, to  show  that  the  agreement  was  for  tbe 
sale  of  other  land.    Skiba  v.  Gustin,  supn. 

And  where  lands  sold  are  described  as  a 
specified  number  of  acres,  more  or  less,  the 
purchaser  complaining  of  a  deficiency  must 
resort  to  a  court  of  equity  to  obtain  relief, 
on  the  ground  of  mistake;  he  cannot  main- 
tain an  action  at  law  for  money  bad  ana 
received,  to  recover  back  the  money  paid  for 
the  number  of  acres  in  which  the  tract  «u 
alleged  to  be  deficient.  Smith  v.  Fly,  24  Tex. 
345,  76  Am.  Dec.  109. 

So,  a  court  of  law  like  a  city  court  mar 
construe  and  enforce  a  written  contract  as 
it  stands,  but  it  cannot  compel  alteration  to 
be  made  in  it,  since  the  power  to  reform 
such  contracts  is  exclusively  within  the 
jurisdiction  of  courts  of  equity.  Fowler 
V.  Preferred  Acci.  Ins.  Co.  100  Ga.  330,  28 
S.  E.  398. 

A  Federal  court,  however,  has  jurisdiction 
of  a  suit  in  equity  to  reform  a  policy  of  in- 
surance where  the  action  is  brought  in  a 
state  court  by  a  foreign  assignee  of  tlte 
policy,  against  an  insurer  who  is  a  citi/cu 
of  the  state  where  the  suit  is  brought,  and 
thence  removed  to  the  Federal  court,  al- 
though the  insurer  and  insured  are  citizen^ 
of  the  same  state.  Rosenbaum  ▼.  Council 
Bluffs  Ins.  Co.  3  L.R.A.  189,  37  fed.  724. 

And  a  court  of  law,  in  giving  effect  to  the 
intention  of  the  parties  to  a  written  eon- 
tract,  as  gathered  from  the  entire  instru- 
ment, may  disregard  a  mistake  apparent 
on  the  face  of  the  writing,  when,  notwith- 
standing the  mistake,  the  intent  remains 
clear  from  other  parts  of  the  contract 
Mercantile  Ins.  Co.  v.  Jaynes,  87  III.  10^. 

But  a  mistake  on  the  face  of  an  instru- 
ment, however  obvious,  cannot  be  corrected 
or  disregarded  by  a  court  of  law,  unless, 
from  other  parts  of  the  instrument,  there 
can  be  no  doubt  of  the  real  intention  of  tlic 
parties.     Ibid. 

So,  the  right  which  one  has  to  nullify  an 
alleged  ratification  by  him  of  a  voidable  re- 
lease executed  by  him,  by  showinfr  that 
when  he  was  alleged  to  have  so  ratified  it 
he  was  not  aware  of  his  private  le<!al  ri<7ht 
arising  out  of  the  facts,  to  repudiate  the 
release,  is  a  substantive  right,  and  not  a 
mere  rule  by  which  a  court  of  chancery 
administers  his  right;  and  as  such  sub- 
stantive right,  it  is  available  in  avoidance 
of  the  alleged  release,  as  well  at  law  as  m 
equity.  Alabama  &  V.  R.  Co.  v.  Jones,  73 
Miss.  110,  65  Am.  St.  Rep.  488,  19  So.  105. 

c.  The  relief  granted^ 

X,  Generally, 

Reformation  of  a  deed  or  contract  can 
only  be  had  to  express  some  material  thini; 
which  the  parties  agreed  on  and  meant  to 
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put  in,  but  left  out,  or  by  striking  out  or 
changing  sometiiing  they  did  not  mean  to 
express.  Moffctt  v.  Jafl'e,  132  A  pp.  Div.  7, 
116  N.  Y.  «upp.  402,  reversing  61  Misc. 
584,  114  N.  Y.  Supp.  614;  Sweet  v.  Marsh, 
133  App.  Div.  315,  117  N.  Y.  Supp.  930. 

A  written  instrument  will  be  reformed  for 
fraud  or  mistake  only  so  as  to  give  ell'ect 
to  a  previous  binding  contract  of  the 
parties.  Petesch  v.  liambach,  48  Wis.  443, 
4  X.  W.  565. 

The  design  is  to  give  effect  to  the  inten- 
tion of  the  parties  to  the  contract  or  instru- 
ment. St.  Anthony  Falls  Water-Power  Co. 
V.  Merriman,  35  Minn.  42,  27  M.  W.  199. 

And  a  reformation  of  a  deed  will  never 
be  decreed  when  the  effect  would  be  to  com- 
pel a  conveyance  from  the  grantor  of  some- 
thing not  originally  intended  to  be  con- 
veyed. Norris  v.  Colorado  Turkey  Hone- 
stone  Co.  22  Colo.  162,  43  Pac.  1024. 

If,  after  making  an  agreement,  however, 
in  process  of  reducing  it  to  a  written  form, 
the  instrument,  by  means  of  a  mistake  of 
law,  fails  to  express  the  contract  which  the 
parties  actiially  entered  into,  equity  will 
interfere  with  appropriate  relief,  either  by 
way  of  defense  to  its  enforcement,  or  by 
cancelation  or  by  reformation  to  the  same 
extent  as  if  the  failure  of  the  writing  t^ 
express  the  real  contract  was  caused  by  a 
mistake  of  fact.  Dinwiddie  v.  Self,  145  111. 
290,  33  N.  E.  892;  Hileman  v.  Wright,  9 
Ind.  126;  Bodwell  v.  Heaton,  40  Kan.  36, 
18  Pac.  901. 

And  the  duty  of  a  court  of  equity  to  cor- 
rect a  mistake  in  a  written  instrument  is 
coextensive  with  the  mistake,  and  extends 
not  merely  to  the  reformation  of  the  origin- 
al instrument,  but  also  to  all  subsequent 
proceedings,  papers,  judgments,  and  decrees 
into  which  the  mistake,  as  such,  is  carried. 
First  Nat.  Bank  v.  Wentworth,  28  Kan. 
183. 

Relief  from  a  mistake  in  a  contract  which 
does  not  express  the  agreement  of  the 
parties  is  not  effected  by  erasures  or  inter- 
lineations of  the  former  contract,  but  by  in- 
junction and  orders  for  necessary  and  prop- 
er releases.  Smith  v.  Greeley,  14  N.  H. 
378. 

When  a  written  contract  does  not  express 
the  understanding  of  the  parties,  on  account 
of  a  mistake  concerning  the  subject-mattor 
of  it,  the  remedy  is  by  rescission  or  cancela- 
tion of  the  written  contract,  and,  in  some 
cases,  by  its  rectification.  Page  v.  Biggins, 
150  Mass.  27,  5  L.R.A.  162,  22  N.  E.  63. 

So,  a  court  of  equity  looks  not  so  much  to 
the  legal  formalities  with  which  a  trans- 
action is  clothed  as  to  its  pith  and  sub- 
stance; and  where  a  contract  is  in  form 
broad  enough  to  cover  many  things  not  in 
terms  expressed  upon  its  face,  but  it  is 
manifest  that  the  minds  of  the  parties 
never  met  and  concurred  in  reference  to 
these  matters,  and  where  fraud  has  been 
practised,  equity  will  disregard  mere 
technical  forms,  and  only  attach  to  the  con- 
tract the  effect  which  both  parties  had  in 
view  at  the  time  of  its  execution  and  de- 
livery. Pomeroy  v.  Benton,  57  Mo.  631. 
28  L.RA.(N.S.) 
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But  equity  will  not  interpcse  to  effect  a 
forfeiture  of  a  privilege,  the  devesting  oc 
an  estate,  the  taking  away  of  a  right  by 
condition  subsequent  or  otherwise,  or  the 
discovery  of  some  matter  which  may  ren- 
der the  act  done  illegal,  and  thereby  subject 
the  party  to  a  penalty,  but  this  rule  does 
not  apply  to  the  case  of  reforming  a  mistake 
in  a  bond  for  the  prison  limits.  Smith  v. 
Allen,  1  N.  J.  Eq.  43,  21  Am.  Dec.  33. 

Nor  can  a  court  of  equity  reform  a  con- 
tract or  other  written  instrument  by  mak- 
ing it  what  the  court  thinks  the  parties 
ought  to  have  made  it,  or  would  have  made 
it  if  better  informed.  St.  Anthony  Falls 
Water-Power  Co.  v.  Merriman,  supra. 

And  where  a  purchase  of  stock  in  a 
mining  corporation  is  made  on  condition 
that  the  purchaser  acknowledge  an  indebt- 
edness of  a  specified  sum  as  properly  due  on 
part  of  the  shares,  and  also  acknowledge  an 
Aggregate  indebtedness  to  the  seller  of  the 
stock  in  a  specified  sum,  the  contract  is  an 
entirety  and  indivisible,  and  cannot  be  re- 
formed by  striking  out  the  acknowledgment 
of  indebtedness  upon  the  shares,  upon  the 
ground  of  mistake  of  law.  Loftus  v.  Fischer, 
106  Cal.  616,  39  Pac.  1064. 

So,  on  the  question  of  relief  from  a  mis- 
take in  an  instrument  which  fails  to  carry 
out  the  intention  of  the  parties  to  it,  it  is 
immaterial  whether  the  proceeding  is  by 
bill  to  correct  the  mistake,,  or  the  mistake 
is  set  up  in  the  answer  by  way  of  defense, 
Leitensdorfer  v.  Delphy,  16  Mo.  160,  65  Am. 
Dec.  137;  Trout  v.  Goodman,  7  Ga.  383; 
Hansford  v.  Freeman,  99  Ga.  376,  27  S.  E. 
706;  Bodwell  v.  Heaton,  supra;  Rosevelt  v. 
Dale,  2  Cow.  129;  Gillespie  v.  Moon,  2 
Johns.  Ch.  696,  7  Am.  Dec.  669. 

And  this  may  be  done  by  means  of  a 
decree  quieting  the  grantee's  title.  I)e  For- 
est V.  Walters,  153  N.  Y.  229,  47  N.  E.  294; 
Lucas  V.  Labertue,  88  Ind.  277. 

And  a  grantee  in  possession  of  land  un- 
der a  deed  may,  in  defense  of  an  action  of 
ejectment  in  which  his  title  is  attacked, 
seek  a  reformation  of  his  conveyance.  Per- 
nor V.  Peck,  39  App.  Div.  390,  57  N.  Y. 
Supp,  377,  affirnfied  in  167  N.  Y.  582,  60 
N.  E.  1118;  Hoppough  v.  Struble,  60  N.  Y. 
430. 

And  a  mutual  mistake  on  the  part  of  the 
parties  to  a  deed  as  to  the  legality  of  ad- 
joining surveys  called  for  in  a  deed  may  be 
set  up,  and,  under  a  plea  of  partial  consid- 
eration, relief  obtained  when  the  vendor 
seeks  the  collection  of  unpaid  purchase 
money.  Moore  v.  Hazelwood,  67  Tex.  024, 
4  S.  W.  215. 

Nor  need  the  defendants  in  a  bill  to  fore- 
close a  mortgage  file  a  cross  bill  to  have  a 
mistake  in  the  mortgage  corrected;  if  en- 
titled to  such  correction,  they  may  be  pro- 
tected by  the  decree  upon  the  original  bill. 
Ames  v.  New  Jersey  Franklinite  Co.  12  N. 
J.  Eq.  66,  72  Am.  Dec.  385. 

And  where  a  wife  furnished  money  to  her 
husband,  with  which  he  purchased  certain 
city  lots,  taking  title  to  the  property  in 
his  own  name,  and  afterwards  the  liunband 
and  wife  took  possession  of  the  property. 
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,  and  occupied  it  as  their  homestead,  and  he 
'  atieniptt'd  to  convey  the  legal  title  to  her, 
'  Vut  failed,  because  of  a  failure  to  insert  in 
'the  deed  the  number  of  the  block  and  the 
name  of  the  city  in  which  the  lots  were  sit- 
uated, and  this  failure  was  not  from  acci- 
dent or  mistake,  but  from  a  want  of  recol- 
lection as  to  the  number,  and  the  grantor 
•instructed  the  notary  who  took  the  acknowl- 
edgment to  insert  such  number  afterwards, 
which  he  never  did,  and  afterwards  the  hus- 
band died  intestate,  and  his  children  then 
set  up  a  claim  to  the  undivided  half  of  said 
lots,  and  the  wife,  who  had  continuously 
resided  thereon,  claimed  them  as  her  own, 
although  she  is  not  entitled  to  an  action  to 
reform  the  deed,  she  is  entitled  to  an  action 
to  quiet  her  title  to  the  property,  as  against 
tlie  children.  Leonard  v.  Wills,  24  Kan. 
231. 

2.  Injunction. 

A  court  of  equity  will  enjoin  the  enforce- 
ment of  a  bid  for  public  work,  in  which  a 
mistake  occurred  upon  the  part  of  one  par- 
ty, although  it  could  not  reform  such  bid 
unless  the  mistake  was  mutual.  Moflett  v. 
Rochester,  82  Fed.  255. 

And  in  a  suit  by  a  surety  to  cancel  or 
reform  a  bond  given  on  ne  exeat,  as  con- 
taining a  condition  inserted  by  fraud  on  the 
surety,  if  the  principal  in  the  bond  be  dead, 
the  proper  relief  is  to  enjoin  the  prosecution 
of  any  suit  to  make  the  surety  liable  on 
such  condition.  Griswold  v.  Hazard,  141  U. 
S.  260,  35  L.  ed.  678,  11  Sup.  Ct.  Rep.  972, 
999. 

And  where  there  was  an  express  agree- 
ment between  a  lessee  and  the  agent  of  the 
lessor  of  buildings,  that  the  rent  should 
cease  if  the  buildings  leased  should  be  casu- 
ally destroyed,  and  that  a  stipulation  to 
that  effect  should  be  inserted  in  the  lease, 
but  such  stipulation  was  inadvertently  omit- 
ted, and  the  premises  were  afterwards  acci- 
dentally burned,  the  lessor  may  be  perpet- 
ually enjoined  from  prosecuting  any  suit  or 
proceeding  for  the  recovery  of  rent  which 
accrued  subsequent  to  the  destruction  of  the 
premises;  and  the  lease  may  be  decreed  to 
be  given  up  and  canceled.  Gates  v.  Green, 
4  Taige,  355,  27  Am.  Dec.  68;  Wood  v.  Hub- 
bell,  10  N.  Y.  479. 

So,  wliere  an  action  was  brought  against 
a  person  for  breach  of  the  covenants  in  his 
deed,  and  the  action,  through  his  mistake, 
was  undefended,  and  judgment  by  default 
obtained,  upon  a  satisfactory  showing  of  the 
mistake  a  bill  for  an  injunction  against  the 
enforcement  of  the  judgment  may  be  main- 
tained. Sanders  v.  Wagner,  32  N.  J.  Eq. 
506. 

And  where  a  sheriff's  deed,  made  on  sale 
under  execution,  by  mistake  did  not  include 
the  whole  premises  advertised  and  intended 
to  be  sold,  and  the  purchaser,  supposing 
that  the  sheriff's  deed  included  the  whole, 
bid  and  paid  a  price  accordingly,  he  is  en- 
titled to  a  decree  perpetually  enjoining  per- 
sons claiming  an  interest  in  the  property 
omitted  from  the  deed  from  prosecutmp 
ejectment  suits  brought  to  recover  such 
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premises,  and  directing  them  to  execute  to 
the  purchaser  a  release  of  the  right  and  title 
to  the  same.  De  Riemer  v.  De  Cantilioii,  4 
Johns.  Oh.  85. 

And  where  the  execution  of  a  contract  is 
enjoined  because  of  a  mistake  in  it,  and  tie 
mistake  is  found  to  exist,  the  bill  for  an  in- 
junction may  be  so  far  modified  as  to  per- 
mit the  defendant  to  proceed  with  his  suit  at 
law,  but  he  will  be  restrained  from  setting 
up  at  the  trial  any  other  eonstructioa  of 
the  contract  than  that  adopted  by  the  court 
of  equity.  Firmstone  v.  De  Camp,  17  X. 
J.  Eq.  317. 

So,  where  a  negotiation  took  place  for 
the  sale  by  one  person  to  another  of  a 
British  patent  and  certain  foreign  patents 
for  the  same  invention,  and  ultimately  as 
offer  was  made  for  sale  at  £500,  and  ac- 
cepted, but  it  was  not  quite  dear  whether 
the  offer  and  acceptance  related  to  all  the 
patents  or  to  the  British  patent  only,  an 
action  for  specific  performance,  treating  the 
contract  as  including  all  the  patents,  and 
for  an  injunction  to  restrain  the  purchaser 
from  parting  with  them,  cannot  be  nwin- 
tained,  where  the  purchaser  had  understW 
that  he  was  negotiating  for  the  British  pat- 
ent only.  The  proper  course  in  such  case 
would  be  to  allow  an  amendment  of  the  writ 
so  as  to  limit  the  action  to  the  alleged  sale 
of  the  British  patent,  and  then  to  grant  an 
injunction  restraining  parting  with  that 
patent  until  the  hearing  of  the  action.  Pres- 
ton V.  Luck,  h.  R.  27  Ch.  Div.  497. 

But  where  the  complainant  in  a  bill  for 
an  injunction  to  restrain  waste  claims  title 
under  a  deed  from  the  defendant,  the  de- 
fendant cannot,  in  defense  of  the  bill,  show 
by  parol  evidence  that  there  was  a  mistake 
in  the  draft  of  his  deed  to  the  complainant; 
the  proper  course  would  be  for  the  party  re- 
lying on  the  mistake  to  bring  a  bill  for 
a  decree  correcting  it.  Webster  ▼.  Web- 
ster, 33  N.  H.  18,  66  Am.  Dec.  705. 

3,  Refortnation  and  enforcement, 

A  court  of  equity  having  jurisdiction  to 
amend  a  contract  thereby  acquires  the 
right,  incidentally  in  the  same  suit,  to  ?ivf 
relief  in  damages,  or  by  such  other  mode  a^ 
justice  mav  require.  Welles  v.  Yates,  44 
N.  Y.  525;  Gooding  v.  M'Alister,  9  How.  Pr. 
123;  Willis  v.  Henderson,  5  111.  13,  38  Ani. 
Dec.  120;  Mercantile  Ins.  Co.  v.  Jaynes  S< 
111.  199;  Schwass  v.  H^rshey,  125  111.  653, 18 
N.  E.  272;  Morris  v.  Stem,  80  Ind.  22*; 
Nebraska  Loan  &  T.  Co.  v.  Ignowski,  54  XcJ'- 
398,  74  N.  W.  852;  Bellows  v.  Stone,  14  >. 
II.  175;  Bidwell  v.  Astor  Mut.  Ins.  Co.  1<» 
N.  Y.  263;  Roberts  v.  Elmore,  3  Ohio  Dec. 
Reprint,  208;  Columbus  &  T.  R.  Co.  ^. 
Steinfeld,  42  Ohio  St.  449. 

And  a  claim  for  the  reformation  of  a  dct»d, 
and  one  for  damages  for  breach  of  cove- 
nants of  the  deed  as  amended,  may  be 
joined  in  the  same  action,  under  a  statute 
providing  that  legal  and  equitable  reme- 
dies may  be  enforced  in  one  action.  P^J^* 
ler  v.  Barnes,  60  Conn.  170,  12  LJR.A.  2i3. 
21  Atl.  419. 
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And  a  complaint  in  an  action  for  such 
reformation  and  enforcement  contains  but 
one  cause  of  action.  Gooding  v.  M'Aliater, 
supra;  Hutchinson  ▼.  Ainsworth,  73  Cal. 
452,  2  Am.  St.  Rep.  823,  15  Pac.  82. 

Aind  where  a  contract  is  reformed,  and 
damages  are  awarded  for  its  breach  as  re- 
formed, it  is  not  necessary  for  the  judgment 
to  recite  that  the  damages  were  given  by 
way  of  equitable  relief.  West  v.  Suda,  69 
Conn.  60,  36  Atl.  1015. 

So,  where  a  decree  directs  the  master  in 
chancery  to  correct  the  instrument,  it  is  noi 
necessary  that  a  formal  correction  be  made 
by  him  before  the  final  decree.  Tlie  court 
may  treat  as  done  what  it  had  determined 
should  be  done.  Mercantile  Ins.  Co.  v. 
Jaynes,  supra. 

And  where  a  deed  was  executed,  purport- 
ing by  mistake  to  convey  a  moiety  only  of 
a  parcel  of  real  estate,  the  intention  of  the 
parties  having  been  to  pass  the  whole,  a 
conveyance  of  the  other  moiety  by  another 
deed  is  not  necessary;  an  order  declaring 
that  the  deed  was,  in  the  particular  speci- 
fied, executed  by  mistake;  that  it  was  in- 
tended to  pass  the  entirety,  and  that  it 
should  be  rectified  accordingly;  and  direct- 
ing a  copy  of  the  order  to  be  indorsed  on 
the  deed, — is  sufficient.  White  v.  White,  L. 
R.  15  Ea.  247. 

A  declaration  by  a  court  of  equity  that 

a  deed  ought  to  be  rectified,  followed  by  an 

I    order    that   it   be   rectified   accordingly,   is 

sufficient  to  pass  the  legal  estate,  witnout  a 

conveyance.     Ibid. 

And  where  a  parol  agreement  was  made, 
in  consideration  of  a  conveyance  of  prop- 
erty, that  the  grantee  was  to  care  for  and 
support  and  furnish  a  home  for  the  grantor 
for  half  of  the  time  during  the  remainder 
of  his  life,  and  that  agreement  was  carried 
out  for  two  years,  and  thereafter  was  not 
observed,  the  grantee  having  ofTered  a  ful- 
filment, and  the  grantor  having  himself  con- 
sented to  a  modification  thereof  by  occu- 
pying the  home  of  the  grantee  at  another 
place,  there  having  been  such  a  part  per- 
formance of  the  agreement  as  to  take  it  out 
of  the  statute  of  frauds,  the  grantor  would 
be  entitled,  upon  satisfying  the  court  that 
the  arrangement  was  made,  to  a  specific 
performance  thereof,  or,  if  a  specific  per- 
formance could  not  be  had,  to  such  damages 
as  he  might  sustain  by  reason  of  a  breach 
thereof.  Herrick  v.  Starkweather,  54  Hun, 
532,  8  N.  Y.  Supp.  145. 

So,  the  reformation  of  a  mortgage  may 
be  obtained,  as  incidental  relief,  on  a  bill  to 
foreclose:  and  if  the  court  has  properly  ob- 
tained Jurisdiction  of  a  bill  by  an  adminis- 
trator to  foreclose  a  mortgage,  it  may  also, 
on  proper  averments  and  proof  by  the  ad- 
ministrator, grant  such  incidental  relief. 
Citizens'  Nat.  Bank  v.  Dayton,  116  111. 
257,  4  N.  E.  492. 

And  in  a  suit  by  a  mortgagee  against  the 
heirs  and  personal  representatives  of  a  de- 
ceased mortgagor  to  foreclose  a  mortgage 
on  real  and  personal  property,  upon  proper 
allegations  of  fact,  mistakes  may  be  cor- 
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rected,  and  the  mortgage  reformed  as  well 
as  foreclosed.    Morris  v.  Stern,  80  Ind.  227. 

So,  where  the  date  and  name  of  the  payee 
of  a  note  mentioned  in  the  condition  of  a 
mortgage  deed  were  misdescribed  through 
mistake,  the  mistake  may  be  corrected,  on  a 
bill  for  foreclosure  stating  it,  not  only  as 
between  the  parties  to  the  deed,  but  as 
between  the  mortgagor  and  a  subsequent 
mortgagee  with  notice.  Peters  y.  Goodrich, 
3  Conn.  146. 

And  where  important  errors  were  in- 
serted, by  mistake  or  fraud  of  the  defend- 
ant, in  a  contract,  disadvantageous  to  the 
plaintiff,  and  the  contract  contained  a  pro- 
vision for  foreclosure  in  case  of  nonperform- 
ance by  the  plaintiff,  an  injunction  may 
issue  in  an  action  to  reform  the  contract, 
restraining  the  defendant  from  enforcing 
the  forfeiture  pendente  lite,  upon  the  plain- 
tiff's depositing,  under  the  order  of  the 
court,  the  sums  accruing  due  under  the  con- 
tract, to  abide  the  event  of  the  action. 
Humphreys  v.  Hurtt,  5  Thomp.  &  C.  433. 

And  where  a  mortgage  was  given  upon  a 
life  estate  when  it  was  intended  to  mortgage 
the  fee,  a  judgment  in  an  action  to  fore- 
close the  mortgage,  based  on  findings  author- 
izing a  reformation,  which  foreclosed  the 
mortgage,  and  ordered  a  sale  of  the  fee  in 
all  respects  as  though  the  mortgage  had 
been  reformed,  but  contained  no  provision 
specifically  reforming  it,  is  substantially  a 
judgment  of  reformation.  Lardner  v.  Wil- 
liams, 98  Wis.  514,  74  N.  W.  346. 

So,  in  a  proceeding  for  partition,  a  mort- 
gagee made  defendant  may  by  counterclaim 
procure  the  reformation  of  his  mortgage  and 
a  foreclosure  thereof.  Conyers  v.  Mericles, 
75  Ind.  443. 

And  when  an  action  at  law  has  been  com- 
menced on  a  fire  insurance  policy,  and,  after 
the  defendant  has  answered,  it  appears 
that  a  recovery  cannot  be  had  thereon,  on 
account  of  a  mistake  of  the  parties  to  the 
insurance  contract,  equity  will,  at  the  in- 
stance of  the  plaintiff,  stay  the  prosecution 
of  the  action  at  law,  and  entertam  a  bill  to 
reform  the  policy,  consolidating  the  two  ac- 
tions, and  render  judgment  for  the  sum 
found  due  on  the  policy  as  reformed.  Lans- 
ing V.  Commercial  Union  Assur.  Co.  4  Nev. 
(Unof.)  140,  93  N.  W.  756. 

So,  the  general  rule  is  that  either  party 
to  a  contract,  in  a  suit  for  specific  per- 
formance thereof,  may  show  by  parol  evi- 
dence that  the  written  contract  relied  upon 
does  not  correctly  and  truly  express  the 
agreement  of  the  parties,  but  that  there  is 
some  material  omission,  insertion,  or  varia- 
tion through  mistake,  surprise,  or  fraud. 
Best  V.  Stow,  2  Sandf.  Ch.  298;  Hunter  v. 
Bilyeu,  30  III.  228;  Ring  v.  Ashworth,  3 
Iowa,  457;  Worley  v.  Tuggle,  4  Bush,  168; 
McCurdy  v.  Breathitt,  5  T.  B.  Mon.  234,  17 
Am.  Dec.  65;  Cogcr  v.  M'Geo,  2  Bibb,  321, 
5  Am.  Dec.  610;  Philpott  v.  Elliott,  4  Md. 
Ch.  273;  Mosbv  v.  Wall,  23  Miss.  81.  55  Am. 
Dec.  71 ;  Columbus  v.  Steinfeld,  42  Ohio  St. 
449;  Rodfield  v.  Gleason,  61  Vt.  220,  15  Am. 
St.  Rep.  889,  17  Atl.  1075;  Creigh  v.  Boggs, 
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19  W.  Va.  240;  Fishack  v.  Ball,  34  W.  Va. 
644,  12  S.  E.  856;  Hill  v.  Buckley,  17  Ves. 
Jr.  394. 

And  this  may  be  done  without  a  cross 
bill.    Redfield  y.  Gleason,  supra. 

And  equity  has  jurisdiction  to  reform  a 
deed,  and  enforce  specific  performance  of  the 
original  contract  according  to  the  real  in- 
tention of  the  parties,  where,  by  reason  of 
mistake  of  the  draftsman,  the  deed  did  not 
convey  the  estate  intended  to  be  transferred 
by  the  parties.  Nutall  v.  Nutall,  26  Ky.  L. 
Rep.  671,  82  S.  W.  377. 

And  an  action  to  recover  the  price  of 
property  sold  and  delivered  under  a  contract 
in  writing,  in  which  it  is  made  to  appear 
that  such  relief  cannot  be  adecjuately  ad- 
ministered without  a  reformation  of  the 
writing  in  such  a  way  as  to  make  it  speak 
the  truth  with  respect  to  the  contract  that 
was  actually  made,  is  an  action  arising  out 
of  contract,  and  the  equitable  relief  is  but 
an  incident  to  the  main  action,  and  is  not 
subject  to  the  objection  that  a  suit  for  spe- 
cific equitable  relief  is  not  sufficient  to  sus- 
tain a  money  judgment  founded  upon  facts 
cognizable  only  by  a  court  of  law.  Palmer 
Steel  &  I.  Co.  V.  Heat,  Light  &  P.  Co.  160 
Ind.  232,  66  N.  E.  690. 

So,  a  court  of  equity,  having  acquired 
jurisdiction  to  reform  an  injunction  bond, 
is  not  required  to  remit  the  parties  to  their 
remedy  at  law  for  damages,  but  may  inci- 
dentally assess  such  damages  as  are  shown 
to  have  resulted  from  its  breach.  Keith  v. 
Henkleman,  173  HI.  137,  50  N.  E.  692. 

And  where  a  woman  gives  a  bond  to  her 
intended  husband,  that  in  case  of  their  mar- 
riage she  will  convey  her  lands  to  him  in 
fee,  and  they  marry,  and  the  wife  dies 
without  issue,  and  then  the  husband  dies, 
the  bond,  though  void  in  law,  is  good  evi- 
dence of  an  agreement  in  equity;  and  the 
heir  of  the  husband  may  compel  a  specific 
performance  against  the  heir  of  the  wife. 
Cannel  y.  Buckle,  2  P.  Wms.  243. 

And  where  a  mistake  is  set  up  by  way  of 
defense  against  a  claim  for  the  specific  exe- 
cution of  an  agreement  for  the  sale  of  land, 
parol  evidence  is  admissible  to  establish 
such  defense.  Osborn  v.  Phelps,  19  Conn. 
63.  99  Am.  Dec.  133. 

But  where  a  suit  at  law  is  brought  upon 
a  note,  and  the  defendant  obtains  a  verdict 
in  his  favor,  on  account  of  a  mistake  in  a 
title  bond  for  the  land  for  the  purchase 
money  of  which  the  note  sued  upon  was 
executed,  he  cannot  afterwards  set  up  that 
judgment  as  a  defense  to  a  bill  filed  for  the 
purpose  of  reforming  the  title  bond  and 
specifically  enforcing  the  contract  as  cor- 
rected. Mosby  v.  Wall,  23  Miss.  81,  55  Am. 
Dec.  71. 

The  rule  has  been  acted  upon  to  some 
extent,  however,  that  courts  of  equity  will 
not  ordinarily  compel  the  specific  perform- 
ance of  a  contract,  with  variations,  addi- 
tions, or  new  terms  to  be  made  and  intro- 
duced into  it  by  parol  evidence.  Whiteaker 
y.  Vanschoiack,  5  Or.  113;  Nurse  v.  Sey- 
mour, 13  Beav.  254. 

And  it  has  been  held  that  though  a  de- 
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fendant  resisting  a  specific  performance  maj 

?:o  into  parol  evidence  to  show  that  bj 
raud  the  written  agreement  does  not  ex- 
press the  real  terms,  a  plaintiff  cannot  do 
80  for  the  purpose  of  obtaining  a  specific 
performance  with  a  variation.  Woollam 
v.  Hearn,  7  Ves.  Jr.  211. 

It  has  also  been  held  that  althou^rh  a 
party  to  a  written  contract  cannot  have 
specific  performance  of  it,  with  a  variation 
upon  parol  evidence,  still  he  may  in  tbe 
same  action,  upon  parol  evidence,  have  tbe 
written  contract  reformed  and  enforced 
Monroe  v.  Skelton,  36  Ind.  302. 

So,  a  court  of  equity  will  not  make  a  de- 
cree in  a  suit  for  specific  performance  wiiirh 
would  compel  the  defendant  to  convey,  wiiiie 
leaving  the  complainant  free  to  reject  tl>e 
deed  tendered  in  compliance  with  the  decree. 
Pope  V.  Hoopes,  84  Fed.  927. 

And  a  court  cannot  reform  a  contract,  and 
at  once  cancel  it  on  the  ground  that  tbe 
other  party  has  not  done  what  the  con- 
tract as  reformed  required  of  him.  Qnimby 
V.  Shearer,  56  Minn.  534,  58  N.  W.  155. 

But  a  court  of  equity  will  not  refuse  to 
decree  the  specific  performance  of  an  agree- 
ment, on  the  ground  that  one  of  the  con- 
tracting parties  had  mistaken  its  legal  ef- 
fect.   Powell  V.  Smith,  L.  R.  14  Eq.  8!r. 

And  a  written  agreement  will  not  be  re- 
quired to  be  specifically  perforated,  vhere 
there  is  parol  evidence  that  one  of  the  terms 
of  the  actual  agreement  was  omitted.  Gar- 
rard y.  Grinling,  2  Swanst.  244. 

Nor  will  a  court  of  equity  take  jurisdic- 
tion to  compel  specific  performance  of  a 
verbal  agreement  to  make  a  valid  contract 
of  guaranty,  where  it  would  not  reform  such 
a  contract  defectively  reduced  to  writing 
through  mutual  mistake.  Rowell  v.  Sniithi 
123  Wis.  510,  102  N.  W.  1,  3  A.  A  E.  Ann. 
Cas.  773. 

So,  where  lots  are  conveyed  with  expres 
reference  to  a  recorded  plat,  evidence  to 
control  or  in  any  way  affect  the  plat  is  in- 
admissible in  ejectment;  if  there  is  error  or 
mistake  in  this  respect  in  the  description 
of  the  premises,  the  remedy  is  m  chan- 
cery to  rectify  the  deed.  Jones  v.  John- 
ston, 18  How.  150,  15  L.  ed.  320. 

4.  Befomiation  or  rescission, 
(a)  Generally. 

Where  a  deed  or  other  contract  or  in- 
strument contains  a  mistake  which  i?  mu* 
tual,  the  remedy  is  by  bill  in  equity  for 
reformation.  Wirsching  v.  Grand  Lotig«'. 
F.  &  A.  M.  67  N.  J.  Eq.  711,  56  Atl.  713,  3 
A.  &  E.  Ann.  Cas.  442;  Green  v.  Stone,  54 
N.  J.  Eq.  387,  55  Am.  St.  Rep.  577,  34  AtL 
1099. 

And  courts  of  equity  have  power  to  cor- 
rect mistakes  in  deeds  and  other  written  in- 
struments so  as  to  make  them  conform  to 
the  real  intention  of  the  parties,  even  to 
the  extent  of  making  a  deed  include  more 
land  than  is  embraced  in  it,  where  it  w** 
omitted    by    mistake,    fraud,    or   surprise. 
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Ruhling  V.  Hackett,  1  Nev.  360;  Durant  v. 
Bacot,  13  N.  J.  Eq.  201. 

But  such  relief  is  not  to  be  granted  in  case 
of  a  deed,  except  upon  proof  that  it  is 
entirely  satisfactory.    Green  v.  Stone,  supra. 

And  where  a  conveyance  of  land  was  made 
by  one  person  to  another,  containing  a 
reservation  of  minerals  to  the  grantor;  and 
four  years  subsequently  the  grantee  filed  a 
bill  against  the  grantor,  alleging  that  the 
reservation  was  inserted  by  mistake  com- 
mon to  both  parties,  and  was  recently  dis- 
covered by  him,  and  praying  for  the  refor- 
mation of  the  conveyance  by  its  omission; 
and  the  grantor  denied  the  mistake,  claim- 
ing the  reservation,  and  he  afterwards  died, 
— although  the  court  deemed  that  there  had 
been  a  mistake  common  to  both  parties, 
of  which  the  grantor  sought  to  take  im- 
proper advantage,  yet  a  simple  decree  of 
rectification  could  not  be  made  after  a 
lapse  of  a  long  time  and  against  the  oath  of 
one  of  the  parties,  but  it  held  that  the 
representatives  of  the  deceased  grantor  were 
entitled  to  the  option  of  having  the  con- 
veyance rectified,  or  the  whole  transaction 
set  aside.  Bloomer  v.  Spittle,  L.  R.  13  Eq. 
427. 

Where  the  mistake  in  a  deed  or  other  con- 
tract is  unilateral,  however,  the  remedy  is 
by  bill  for  rescission.  Wirsching  y.  Grand 
Lodge,  F.  &  A.  M.  and  Green  v.  Stone, 
supra. 

When  an  alleged  agreement  was  entered 
into  with  an  honest  misunderstanding  and 
through  a  mutual  mistake  of  the  parties, 
there  is  no  legal  contract,  and  the  remedy 
is  to  set  it  aside,  and  not  to  enforce  it. 
Boehm  v.  Yanquell,  15  Ohio  C.  C.  454; 
Whitaker  v.  Gavit,  18  Conn.  522;  Bellows 
V.  Stone,  14  N.  H.  175. 

And  where  goods  delivered  to  a  buyer  are 
not  those  described  by  the  seller  in  the  con- 
tract of  sale,  rescission  is  the  sole  remedy. 
Kupfer  V.  Pellman,  121  N.  Y.  Supp.  1081. 

And  where  by  mistake  a  grantor  conveyed 
land  which  he  did  not  intend  to  convey, 
and  which  the  grantee  did  not  bargain  for, 
and  the  grantor  does  not  in  fact  own  the 
''  land  the  parties  supposed  was  being  con- 
veyed, the  only  remedy  available  is  rescis- 
sion; but  that  remedy,  to  be  effectual, 
should  be  resorted  to  in  apt  time,  between 
the  parties  to  the  conveyance.  Brickey  v. 
Linnertz,  241  111.  187,  89  N.  E.  342. 

Nor  are  purchasers  entitled  to  a  convey- 
ance of  part,  though  answering  the  general 
description  in  the  advertisement  of  sale, 
where  it  was  not  in  the  contemplation  of 
either  party  at  the  time  of  the  purchase  or 
conveyance,  the  purchaser  being  referred  to 
a  more  particular  description,  which  did 
not  include  the  part.  Calverley  v.  Williams, 
1  Ves.  Jr.  210. 

To  entitle  a  party  to  a  judgment  reform- 
ing a  written  contract,  it  is  not  enough  for 
him  to  show  his  own  intention,  and  that  he 
never  agreed  to  the  terms  of  the  contract; 
his  remedy  in  such  case  is  to  have  the  con- 
tract canceled  on  that  ground.  Jackson  v. 
Andrews,  69  N.  Y.  244. 

And  though  a  deed  sought  to  be  reformed 
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so  as  to  include  plaintiffs  as  grantees  may 
have  been  procured  from  the  grantor  by 
fraud  of  the  defendants,  the  grantees,  in 
the  absence  of  evidence  tending  to  show  that 
the  grantor  intended  to  include  plaintiffs 
as  grantees,  the  court  cannot  reform  it  so 
as  to  vest  in  them  title  to  an  interest  in 
the  land  conveyed;  a  decree  canceling  the 
deed  being  the  proper  relief  in  such  case. 
Bonneville  v.  Dum  (Tex.  Civ.  App.)  128 
S.  W.  1179. 

So,  if  parties  to  a  contract  for  the  sale 
of  real  estate  undertake  to  complete  it  by 
a  deed  and  a  mortgage  back,  and  the  mort- 
g&g^>  by  mistake  or  ignorance  of  the  drafts- 
man, is  so  defectively  drawn  as  to  be  void, 
and  thereby  the  intention  of  the  parties 
fails  of  accomplishment  and  the  contract 
of  completion,  and  the  party  undertaking 
to  give  the  mortgage  refuses  to  remedy  the 
defect  or  puts  it  out  of  his  power  to  do  so, 
a  case  for  rescission  in  equity  is  presented, 
if  all  the  other  essential  elements  thereto 
exist.  Dietrich  v.  Hutchinson,  73  Vt.  134, 
87  Am.  St.  Rep.  698,  60  Atl.  810. 

And  where  a  father  conveyed  to  his  mar- 
ried daughter  real  estate,  and  received  from 
her  a  mortgage  in  which  her  husband  did 
not  join,  conditioned  to  support  the  father 
through  life  and  to  reconvey  upon  certain 
conditions,  while  equity  cannot  decree  the 
execution  of  a  new  and  perfect  deed  from 
the  daughter,  nor  foreclose  her  equity,  it 
may  treat  the  deed  from  the  father  as  void. 
Cliapman  v.  Long,  66  Vt.  656,  30  Atl.  3. 

So,  where  a  person  buys  another's  inter- 
est in  a  partnership  business,  and  agrees 
to  pay  the  debts  of  the  firm,  and  pays  the 
same  on  an  inventory  made  by  himself  in 
which  there  was  a  mistake,  by  reason  of 
which  he  paid  $500  too  much,  the  mistake 
is  not  one  for  which  the  contract  can  be 
reformed;  rescission  or  cancelation  would 
be  the  appropriate  remedy.  De  Voin  v.  De 
Voin,  76  Wis.  66,  44  N.  W.  839. 

And  where  an  elderly  man  applied  for  ad- 
mission to  a  Masonic  home,  of  which  order 
he  had  been  a  member,  and  deeded  all  his 
property  to  the  order,  on  his  attorney's  ad- 
vice that  it  covered  only  such  property  as 
might  be  sued  for  when  he  entered  the 
home,  and  the  deed  was  not  explained  to 
him,  and  he  did  not  desire  to  convey  a  con- 
tingent legacy  which  he  desired  to  pass 
to  his  children;  and  after  he  had  remamed 
at  the  home  for  some  time  the  legacy  ac- 
crued and  the  society  claimed  it,  he  was 
entitled,  on  paying  a  reasonable  sum  for 
his  board,  to  a  rescission  of  the  deed. 
Wirsching  v.  Grand  Lodge,  F.  &  A.  M.  su- 
pra. 

In  case  of  rescission  of  a  contract  for  a 
mistake  which  is  unilateral,  however,  the 
whole  contract  is  set  aside  and  the  parties 
are  restored  to  their  original  position;  and 
no  relief  can  be  granted  in  such  case  after 
the  position  of  the  parties  has  been  so 
changed  that  their  original  rights  cannot 
be  restored.     Green  v.  Stone,  supra. 

And  the  rule  has  been  asserted  that  equity 
will  direct  the  cancelation  of  a  contract  for 
fraud  or  mistake,  but  that  it  cannot  alter 
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the  contract.  Brooks  v.  Stolley,  3  McLean, 
523,  Fed.  Gas.  No.  1,962;  Shelby  v.  Smith, 
2  A.  K.  Marsh.  504. 

And  that  an  executory  contract  for  the 
sale  of  land  will  not  be  reformed  by  enlarg- 
ing the  subject-matter,  upon  parol  testi- 
mony, upon  the  ground  of  fraud,  and  en- 
forced with  the  variation;  but  it  may  be 
rescinded  upon  such  ground.  Davis  v.  Ely, 
104  N.  C.  16,  5  L.R.A.  810,  17  Am.  St.  Rep. 
667,  10  S.  E.  138. 

And  apparently,  under  this  rule,  the  de- 
fendant in  an  action  instituted  by  a  land- 
lord against  a  tenant  for  rent  under  the 
forcible  entry  and  detainer  laws  cannot 
interpose  an  answer  alleging  that,  in  draw- 
ing up  the  lease,  certain  terms  tliercof  were 
omitted  by  mutual  mistake,  and  asking 
that  the  lease  be  reformed  to  express  the 
contract  of  the  parties.  Phillips  v.  Port 
Townsend  Lodge  No.  6,  F.  &  A.  M.  8  Wash. 
529,  36  Pac.  476. 

And  where  a  deed  was  executed  in  per- 
formance of  two  separate  contracts  to  con- 
vey land,  and  mutual  mistake  is  alleged  in 
defense,  the  defendant  praying  to  be  per- 
mitted to  rescind  and  return  the  purchase 
money  as  to  both  tracts,  a  rescission  and 
return  as  to  one  tract,  and  a  reformation 
as  to  the  other,  may  be  decreed.  Lord  v. 
Horr,  30  Wash.  477,  71  Pac.  23. 

Equity  will  not  entertain  an  action  to 
reform  a  deed,  however,  by  inserting  a  con- 
dition subsequent,  and  declaring  a  forfei- 
ture for  breach  of  such  condition.  Mills  v. 
Evansville  Seminary,  47  Wis.  354,  2  N.  W. 
550. 

And  a  person  cannot  rescind  a  contract 
in  equity  on  account  of  a  mutual  mistake  in 
the  language  of  the  instrument  containing 
it,  when  the  other  party  offered  to  make 
the  correction  as  soon  as  he  had  notice  of 
the  mistake.  Laver  v.  Dennett,  109  U.  S. 
90,  27  L.  ed.  867,  3  Sup.  Ct.  Rep.  73. 

And  where  a  man  conveyed  real  estate 
to  his  daughter,  and  the  deed  contained  a 
recital  of  a  consideration  of  the  sum  of 
$500,  whereas  no  money  consideration 
passed  or  was  intended  to  pass,  the  true 
consideration  being  an  oral  agreement  of 
the  daughter  to  support  and  care  for  the 
father  on  the  premises  described  in  the 
deed,  there  being  no  fraud  or  mistake,  a 
conclusion  that  there  was  a  mistake  in  fact 
by  the  parties  to  the  deed  is  not  warrant- 
ed; and  if  there  was  a  parol  agreement  that 
the  grantee  was  to  care  for  and  support 
and  furnish  a  home  for  the  grantor  as  a 
consideration  of  the  conveyance  of  the 
premises  in  question,  and  that  agreement 
was  carried  out  in  part,  the  breach  does 
not  furnish  a  sufficient  ground  for  cancel- 
ing and  annulling  the  deed.  Herrick  v. 
Starkweather,  54  Hun,  532,  8  N.  Y.  Supp. 
145. 

(h)  Reinstatement,  statu  quo. 

A  court  of  equity  will  not  usually  re- 
scind or  reform  a  contract  for  mistake,  un- 
less the  parties  can  be  put  back  in  statu 
quo.  Grymes  v.  Sanders,  93  U.  S.  55,  23 
^  L.R^.(N.B.l 


L.  ed.  798;  Kinney  v.  Consolidated  Yirjginia 
Min.  Co.  4  Sawy.  382,  Fed.  Gas.  No.  7,827; 
Hewitt  V.  Powers,  84  Ind.  295;  Bigelow  t. 
Wilson,  99  Iowa,  456,  68  N.  W.  798;  Cont 
way  v.  Gore,  21  Kan.  725;  Cnttrell  v.  Citi- 
zens' Sav.  Bank,  53  Minn.  201,  54  N.  \V. 
1111;  Columbus  &  T.  R.  Co.  v.  SteinfeM. 
42  Ohio  St.  449;  Crosier  v.  Acer,  7  Paige. 
137;  Fink  v.  Farmers'  Bank,  178  Pa.  154, 
56  Am.  St.  Rep.  746,  35  Atl.  636;  Lew»-*. 
Oooperj -Gooke  (Tfinii4^4Wy  Keslci  v.  Ztn^ 
m«r«ehitt«,  l.T«x.<40r 

If  that  cannot  be  done,  it  will  give  relief 
only  where  the  clearest  and  strongest  equity 
imperatively  demands  it.  Bigelow  v.  Wil- 
son; Grymes  v.  Sanders;  and  Kinney  t. 
Consolidated  Virgini:i  Min.  Co., — supra. 

It  is  only  in  special  eases  that  equity 
will  relieve  a  party  from  the  consequences 
of  a  pure  mistake  of  law.  It  will  not  do  so 
when  the  opposite  party  is  blameless  in  the 
premises,  and  the  parties  cannot  be  re- 
placed in  their  former  positions.  Truesdale 
V.  Sidle,  65  Minn.  315,  67  N.  W.  1004. 

And  if  no  effort  has  been  made  to  rescind 
a  conveyance  by  restoring  the  parties  to 
their  original  position,  until  such  restora- 
tion has  become  impossible,  relief  by  way  of 
rescission  cannot  be  granted,  even  though 
the  proof  of  unilateral  mistake  is  entirely 
satisfactory  and  convincing.  Green  v.  Stone, 
54  N.  J.  Eq.  387,  55  Am.  St.  Rep.  577,  34 
Atl.  1099. 

So,  where  it  appears  that  a  person  com- 
plaining that  a  contract  did  not  speak  the 
actual  agreement  of  the  parties  has  been 
guilty  of  such  breaches  of  the  real  contract 
as  substantially  to  deprive  the  other  party 
of  all  its  benefits,  reformation  will  he  or- 
dered only  on  condition  that  the  parties  be 
put  as  nearly  as  may  be  in  statu  9110, — 
as,  by  the  return  of  all  moneys  received  by 
the  complainant  under  the  contract  Cas- 
sidy  V.  Metcalf,  66  Mo.  519.  ' 

Nor  can  one  have  a  settlement  for  in- 
juries rescinded,  without  having  offered  to 
return  the  money  received  thereunder.  Bar- 
ker V.  Northern  P.  R.  Co.  65  Fed.  460. 

And  where  mutual  deeds  are  neeesSary  to 
the  carrying  out  of  a  contract,  and  the  deed 
of  one  party  is  defectively  executed,  that 
party  will  not  be  allowed  to  claim  under  the 
deed  of  the  other  if  he  refuses  to  remedy 
the  defect  in  his  own  deed  upon  demand; 
and  this  is  so,  although  the  facts  from 
which  the  defect  arises  were  known  to  both 
parties  at  the  time  of  the  execution  of  the 
deeds.  Chapman  v.  Long,  66  Vt.  656,  30 
Atl.  3. 

So,  the  mistake  of  an  agent  of  a  railway 
corporation  in  contracting  to  carry  cotton 
at  a  price  specified,  caused  by  a  telegram 
from  his  superior  officer  being  incorrectly 
transmitted,  does  not  entitle  his  principal 
to  be  released  from  the  contract  or  from 
paying  damages  resulting  from  its  breach- 
Borden  v.  Richmond  &  D.  R.  Co.  113  N.  C. 
570,  37  Am.  St.  Rep.  632,  18  S.  E.  391 

And  where  an  agreement  contains  a  mis- 
take, and  one  of  the  parties  attempts  in- 
equitably to  avail  himself  of  the  mistake, 
he  is  not  entitled  to  an  agreement  binding 
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other  people  as  a  condition  of  abandoning 
that  agreement.  Wake  y.  Harrop,  6  Uurlst. 
&  N.  768. 

Kor  can  a  surety  on  the  bond  of  a  bank 
cashier,  who,  with  knowledge  of  the  facts, 
but  mistaking  their  legal  elTect,  has  given 
his  notes  in  settlement  of  a  defalcation  of 
the  cashier,  maintain  a  bill  in  equity  to 
compel  redelivery  to  him  of  the  notes,  un- 
less he  can  prove  that  the  parties  liave  re- 
mained in  statu  quo.  Fink  v.  Farmers' 
Bank,  supra. 

So,  where  a  party  seeks  to  correct  a  writ- 
ten instrument  in  his  own  favor,  a  court  of 
equity  should  refuse  its  aid,  unless  he  is 
willing  that  other  mistakes  therein  should 
be  corrected  which  would  be  against  his 
interest.  He  who  would  have  equity  must 
do  equity.  Morisey  v.  Swinson,  104  N.  C. 
555,  10  S.  E.  754;  Hoppough  v.  Struble,  60 
N.  Y.  430. 

A  party  praying  for  the  correction  of  a 
mistake  must  offer  to  do  whatever  ought 
to  be  done  on  his  part  toward  a  correction 
thereof.  Bovce  v.  Watson,  20  Ga.  517; 
Mastin  v.  Halley,  61  Mo.  196. 

And  a  defendant  in  a  foreclosure  suit  is 
not  entitled  to  have  a  mistake  in  the  mort- 
gage corrected,  by  which,  through  mistake 
of  the  scrivener,  the  mortgagee  obtained  a 
lien  upon  more  property  than  was  intended, 
since  there  is  no  reason  why  the  creditor 
should  be  compelled  to  relinquish  any  of  his 
security  until  his  debt  is  paid.  He  who 
seeks  equity  must  do  equity,  and  the  de- 
fendant must  pay  the  debt,  which  will  re- 
lieve the  property  and  correct  the  mistake 
without  the  intervention  of  the  court.  Ames 
V.  New  Jersey  Franklinite  Co.  12  N.  J.  Eq. 
66.  72  Am.  Dec.  385. 

So,  Where  the  owner  of  a  vested  remain- 
der in  fee  devised  the  estate  absolutely  to 
bis  wife,  and  after  his  death  a  posthumous 
child  was  bom,  and  the  child  died  prior  to 
the  death  of  the  life  tenant,  and  after  the 
death  of  the  child,  but  before  the  death  of 
the  mother,  the  brothers  of  the  remainder- 
man took  a  deed  from  the  widow  in  which 
she  purported  to  convey  to  them  a  fee,  and 
at  the  same  time  they  gave  her  a  mortgage 
to  secure  the  purchase  money,  all  the  par- 
ties being  under  the  impression  at  the  time 
that  the  widow  took  a  fee  as  heir  of  her 
son;  and  where,  after  the  death  of  the  life 
tenant,  the  brothers  claimed  that  the  fee 
was  really  in  themselves  as  heirs  at  law  of 
the  ancestor  from  whom  the  estate  came, 
and  that  it  did  not  pass  to  the  child's  moth- 
er,— ^the  widow  was  entitled  to  recover  at 
least  the  value  of  her  dower  interest.  Wil- 
son V.  Ott,  160  Pa.  433,  28  Atl.  848. 

And  where  a  part  owner  of  a  mining 
claim  conveyed  interests  in  it  to  two  per- 
sons respectively,  by  unstamped  convey- 
ances, who  afterwards  conveyed  the  same 
to  another  person  by  conveyances  good  in 
form;  and  the  first  vendor  afterwards  con- 
veyed his  remaining  interest  to  the  last 
purchaser,  and  then  filed  a  bill  in  equity 
ajjainst  him  to  correct  an  alleged  mistake  in 
the  latter  conveyance,  on  the  ground  that , 
28  LJLA.(N.S.) 


he  conveyed  more  than  was  intended;  and 
in  order  to  make  out  the  mistake  it  was 
necessary  to  repudiate  his  former  unstamped 
conveyances, — a  court  of  equity  will  not 
correct  the  mistake  in  order  to  allow  him 
to  avail  himself  of  the  advantages  to  re- 
sult from  repudiating  his  prior  unstamped 
conveyances;  equity  requires  that  he  should 
make  good  his  prior  void  conveyances,  and 
if  he  asks  equity  he  must  do  equity.  Kin- 
ney v.  Consolidated  Virginia  Min-  Co.  su- 
pra. 

So,  upon  cancelation  of  a  contract  for 
public  work  because  of  mutual  mistake  as 
to  the  amount  of  work  to  be  done,  the  con- 
tractor may  recover  upon  a  quantum  meruit 
for  all  that  he  has  done;  and  neither  the  cost 
nor  the  value  of  extra  work  is  material  in 
fixing  the  amount  to  be  awarded  for  work 
done  in  such  a  case.  Long  v.  At  hoi,  196 
Mass.  497,  17  L.R.A.(N.S.)  96,  82  N.  E. 
665. 

'  But  where  a  trustee  of  an  estate  held, 
under  a  will,  in  trust  for  the  testator's 
children,  without  authority  therefor  encum- 
bered land  belonging  to  it  with  a  trust  deed 
to  secure  a  loan  made  to  him  individually, 
and  afterwards  took  credit  for  the  amount 
of  the  loan  against  the  children  in  his  set- 
tlement as  their  guardian,  in  an  action  by 
the  wards  to  cancel  the  trust  deed  because 
made  without  the  authority  of  the  will, 
they  will  not  be  required,  as  a  condition 
of  the  relief  sought,  to  refund  the  amount 
of  the  loan  to  the  purchaser  under  the  deed 
of  trust.    Price  v.  Estill,  87  Mo.  378. 

And  trustees  who  have  unintentionally 
executed  and  delivered  their  personal  obli- 
gations, instead  of  obligations  payable  out 
of  the  trust  estate,  are  not  estopped  from 
asking  for  the  reformation  of  ttie  instru- 
ments by  the  fact  that  the  trust  funds  have 
been  disposed  of,  so  that  the  reformed  notes 
will  be  worthless.  Richmond  v.  Ogden 
Street  R.  Co.  44  Or.  48,  74  Pac.  333. 

So,  where  a  bill  in  equity  was  brought 
for  the  correction  of  a  mistake  as  to  a 
boundary  in  a  deed  from  the  defendants  to 
the  plaintiff,  which  was  given  to  correct 
an  earlier  mistake  in  a  conveyance  to  them 
by  their  predecessor  in  title,  on  the  ground 
that  the  land  thereby  rebounded  was  only 
a  part  of  the  land  originally  conveyed,  and 
the  mistake  in  question  was  admitted,  but 
it  was  sought  by  answer  and  cross  bill  to 
condition  relief  upon  the  correction  of  an- 
other alleged  error  in  the  first  deed,  con- 
sisting of  the  omission  of  a  restriction 
against  building  on  the  boundary  line,  re- 
lief may  be  given  as  to  the  first  mislake, 
and  denied  as  to  the  latter,  since  the  mis- 
takes are  in  different  matters;  the  deeds 
in  question  are  difl'erent,  and  the  connec- 
tion between  them  is  merely  the  empirical 
one  that  they  concern  the  same  piece  of 
land.  Slater  v.  Cobb,  153  Mass.  22,  26  N. 
E.  410. 

And  where,  in  an  action  to  reform  a  deed, 
defendant  alleges  a  mutual  mistake,  and 
prays  for  leave  to  rescind  and  return  the 
purchase  price,  no  advantage  can  be  taken 


904 


GEORGIA  SUPREME  COURT. 


Mat, 


of  his  omission  to  bring  the  money  into 
court,  unless  taken  in  the  trial  court.  Lord 
V.  Ilorr,  30  Wash.  477,  71  Pac.  23. 

5.  Keeping  alive  or  reinstating  eticuni- 

brancea. 


Where  it  will  subserve  the  purposes  of 
justice,  equity  will  restore  a  mortgage  re- 
leased through  mistake,  and  give  to  it  its 
original  priority  as  a  lien.  Hammond  v. 
Barker,  61  N.  H.  53. 

In  equity  the  cancelation  of  a  mortgage 
on  the  records  is  only  prima  facie  evi- 
dence of  its  discharge,  and  leaves  it  open 
to  the  party  making  such  objection  to  prove 
that  it  was  made  by  accident,  mistake,  or 
fraud;  and  on  such  proof  being  made,  the 
mortgage  will  be  establishea,  even  as 
against  subsequent  mortgagees  without  no- 
tice, if  they  became  such  anterior  to  the 
cancelation.  Robinson  v.  Sampson,  23  Me. 
388. 

And  where  a  person  holding  a  mortgage 
on  the  premises  of  another,  subject  to  a 
mortgage  of  a  third  person,  in  ignorance  of 
a  subsequent  attachment  of  the  premises 
by  the  third  person  on  a  different  debt,  re- 
leases his  mortgage  and  takes  a  new  one 
for  the  same  consideration;  and  a  fourth 
person,  in  ignorance  of  such  attachment, 
pays  the  attaching  creditor  the  amount  of 
his  mortgage,  which  is  thereupon  discharged, 
and  takes  a  new  mortgage  from  the  iirst 
mortgagee  for  money  so  paid  to  the  attach- 
ing creditor, — he  will  be  regarded  as  the 
equitable  assignee  of  the  mortgage  to  the 
attaching  creditor,  and  will  be  subrogated 
to  the  original  rights  of  such  mortgagee 
therein.    Hammond  v.  Barker,  supra. 

So,  where  an  insurance  company  held  a 
mortgage  on  real  estate  belonging  to  a 
man,  and  after  the  man's  death  his  heir 
borrowed  money  and  paid  the  mortgage  to 
the  insurance  company,  and  gave  the  lender 
a  mortgage  on  the  same'  lands  to  secure  his 
money,  both  parties  supposing  that  there 
were  no  other  liens  upon  the  land,  but  oth- 
er debts  of  the  deceased  came  to  light,  and 
an  administrator  was  appointed  on  his  es- 
tate, who  filed  a  petition  to  sell  the  lands 
to  pay  debts,  the  mortgagee  was  entitled 
to  be  subrogated  to  the  mortgage  of  the 
insurance  company,  as  against  the  creditors, 
and  to  have  the  release  thereof  set  aside 
for  his  benefit  and  protection.  Straman  v. 
Rechtine,  58  Ohio  St.  443,  51  N.  E.  44. 

And  where  a  man  and  his  wife  made  a 
mortgage,  and  duly  acknowledged  the  same, 
before  a  notary,  who  duly  certified  the  ac- 
knowledgment of  the  wife,  but  by  mistake 
omitted  to  certify  the  acknowledgment  of 
the  husband,  and  the  husband  afterwards 
died  intestate  and  insolvent,  before  the 
mistake  was  discovered,  and  the  mortgagee 
after  his  death  accepted  a  new  mortgage  for 
her  debt  from  the  heir,  and  released  the  old 
mortgage  to  enable  the  heir  to  give  a  first 
mortgage  to  another  party  for  borrowed 
money,  and  an  administrator  on  the  estate  I 
of  the  deceased  mortgagor  thereafter  ap- 1 
pointed  filed  a  petition  to  sell  the  lands  to 
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pay  the  debts  of  the  deceased  mortgagor, 
the  mortgagee  is  entitled  to  have  her  mort- 
gage reformed  as  to  the  deceased  mortga- 
gor, and  to  have  the  release  thereof  on  rec- 
ord set  aside,  but  such  mortgage  when  so 
reformed  is  subject  to  the  lien  of  general 
creditors  of  the  deceased  on  tne  lands,  and 
the  mortgage  is  a  valid  charge  on  the  duv- 
er  interest  of  the  widow  in  such  lands, 
and  the  balance  due  on  the  debt  to  the 
mortgagee  after  receiving  her  dividend  as 
a  general  creditor  of  the  administrator 
should  be  paid  out  of  the  money  value  of 
the  dower  of  the  widow,  and  the  remainder 
of  such  money  value  should  be  paid  over  to 
the  widow.    Ibid. 

So,  where  money  is  loaned  under  an  agree- 
ment that  it  shall  be  used  in  the  payment 
of  a  lien  on  real  estate,  and  it  is  so  used, 
and  the  agreement  is  that  the'  one  who  so 
loans  the  money  shall  have  a  first  lien  on 
the  same  lands  to  secure  his  money,  and 
through  some  defect  in  the  new  riiortgage, 
or  oversight  as  to  other  liens,  the  money 
cannot  be  made  on  the  last  mortgage,  thie 
mortgagee  has  the  right  to  be  subrogated 
to  the  lien  which  was  paid  by  the  money 
so  loaned  by  him,  when  it  can  be  done  with- 
out placing  greater  burdens  upon  the  in- 
tervening lien  holders  than  they  would  have 
borne  if  the  old  mortgage  had  been  released. 
Ibid. 

And  where  a  deed  was  delivered,  tfamugli 
mistake,  before  the  whole  of  the  purchase 
money  was  paid  or  secured,  the  grantor 
may  be  permitted  to  protect  himself  agminst 
the  effects  of  the  mistake  by  keeping  alive 
in  the  hands  of  a  trustee  an  encumbRin(v 
on  the  premises,  created  by  himself  before 
the  sale,  although  the  deed  contained  cov- 
enants of  general  warranty  against  tfll  en- 
cumbrances. Neville  v.  Demeritt,  2  N.  J. 
Eq.  321. 

But  where  a  person  furnishes  money  with 
which  to  pay  off  a  lien  on  real  estate,  under 
an  agreement  that  he  is  to  have  a  first 
mortgage  on  the  same  lands  to  secure  his 
money,  and  the  money  is  so  used,  he  cannot 
be  subrogated  to  the  lien  which  was  paid 
with  his  money,  as  against  a  bona  fide  lien 
holder  who  acquired  his  lien  after  the  re- 
lease of  the  old  lien,  without  notice  of  such 
agreement  as  to  the  payment.  Straman  v. 
Rechtine,  supra. 

And  where  a  debtor  gave  several  prom- 
issory notes  to  his  creditor,  and  executed 
a  mortgage  on  a  lot  of  land  to  secure  their 
payment,  and  afterwards,  after  other  cred- 
itors had  secured  judgments  against  hira, 
transferred  the  mortgaged  property  to  the 
creditor  in  satisfaction  of  the  mortga^ 
debt,  the  mortgagee,  thus  discharging  the 
encumbrance  against  the  lot,  and  taking  it 
in  satisfaction  of  his  debt,  cannot  have  the 
mortgage  reinstated  in  equity,  so  as  to  re- 
tain his  prior  lien  over  the  other  judgment 
creditors  of  the  mortgagor.  Campbell  v. 
Carter,  14  111.  286. 

For  consideration  of  this  subject  under 
the  rule  that  ignorance  or  mistake  of  law 
does  not  excuse,  see  Guy  v.  DuUprey,  16 
Cal.  196,  76  Am  Dec  518;  Bentley  ▼.  Whit- 
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temore,  18  N  J,  Eq.  366;  and  Garwood  v. 
Eldridge,  2  N.  J.  Eq.  145,  34  Am.  Dec.  195; 
supra  IV,  b,  3  (b). 

The  question,  considered  from  the  stand- 
point of  mistakes  resulting  in  failure  to  car- 
ry out  intention,  of  restoration  of  dis- 
charged mortgage,  is  treated  supra,  IV.  c, 
3,    (c),    (2). 

The  right  to  reinstatement  of  mortgage  re- 
leased or  discharged  by  mistake  is  con- 
sidered at  length  in  notes  to  Atkisson  ▼. 
Plumb,  58  L.R.A.  788,  and  to  Errett  v. 
Wheeler,  26  L.R.A.(N.S.)  816. 

d.  Contracta  and  instruments  subject  to 

reformation. 

1.  Generally. 

Courts  of  equity  will  relieve  against  mis- 
take in,  and  correct  and  reform  all  kinds 
of,  deeds  and  instruments.  Burgin  ▼.  Gib- 
erson,  26  N.  J.  Eq.  72. 

Chancery  will  enforce  contracts  that  are 
fair  and  certain,  and  will  avoid  those  which 
are  fraudulent  or  built  on  mistake.  Shel- 
by V.  Smith,  2  A.  K.  Marsh.  504. 

And  the  general  jurisdiction  of  courts 
of  equity  to  set  aside  or  reform  contracts  or 
instruments  on  the  ground  of  mistake  in- 
cludes both  executed  and  executory  con- 
tracts. Wyche  v.  Greene,  11  Ga.  159;  Leit- 
ensdorfer  v.  Delphy,  15  Mo,  160,  55  Am. 
Dec.  137;  Paine  v.  Upton,  87  N.  Y.  327,  41 
Am.  Rep.  371. 

Reformation  may  be  had  with  respect  to 
written  instruments  operating  inter  vivos, 
whether  they  are  executed  contracts,  such 
as  deeds,  mortgages,  or  leases ;  or  executory 
agreements,  such  as  bonds,  insurance  poli- 
cies, notes,  bills  of  exchange,  etc.  Gotthelf 
V.  Shapiro,  136  App.  Div.  1,  120  N.  Y.  Supp. 
210. 

And  this  is  so  whether  they  are  within  or 
without  the  statute  of  frauds,  and  whether 
for  the  conveyance  of  real  or  personal  prop- 
erty.    Wyche  v.   Greene,   supra. 

The  consummation  of  the  transaction,  in 
ignorance  of  the  mistake  and  without  laches 
on  the  part  of  the  party  injured,  gives  the 
other  party  no  immunity  from  making  rec- 
ompense, and  does  not  deprive  the  court 
of  the  power  to  remedy  the  injustice. 
Paine  v.  Upton,  supra. 

And  executed  contracts  may,  in  a  proper 
case,  be  corrected  in  equity,  either  by  en- 
larging or  restricting  the  subject-matter. 
Davis  v.  Elv,  104  N.  C.  16,  5  L.R.A.  810,  17 
Am.  St.  Rep.  667,  10  S.  E.  138. 

So,  a  supersedeas  bond  may  be  reformed 
in  equity  in  the  event  of  a  mistake  made  in 
its  execution;  but  the  reformation  of  such 
a  bond  which  does  not  comply  with  the 
statute,  to  conform  with  the  intent  of  the 
parties,  should  extend  no  further  than  to 
make  the  same  a  complete,  statutory  bond, 
unless  there  was  an  express  agreement  be- 
tween the  parties  as  to  the  conditions  there- 
of. Nourse  V.  Weitz,  120  Iowa,  708,  95 
N.  W.  251. 

And  an  instrument  in  writing  which  on 
its  face  is  a  guaranty  of  the  collection  of  a 
certain  bond  and  mortgage  may,  in  a  proper 
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case,  be  reformed  by  a  court  of  equity  bo 
as  to  become  a  guaranty  of  the  payment  of 
the  bond  and  mortgage.  Simpkms  v.  Tay- 
lor, 81  Hun,  467,  31  N.  Y.  Supp.  169. 

And  where  one  person  signed  an  agree- 
ment to  take  from  another  a  lease  of  a 
house  at  a  rent  of  £230,  and  by  the  terms 
of  the  lease  on  which  the  agreement  was 
written  the  rental  was  erroneously  stated 
to  be  £130,  and  a  lease  was  afterwards  ex- 
ecuted in  which  the  rent  was  erroneously 
stated  to  be  £130,  on  the  view  that  the 
lessee  must  have  perceived  the  discrepancy 
between  the- amount  of  the  rent  previously 
stated  and  that  reserved  in  the  lease,  it  was 
held  that  the  lessor  was  not  entitled  to 
have  the  lease  reformed,  but  that  the  prop- 
er relief  was  to  give  the  lessee  the  option 
of  taking  the  reformed  lease  or  rejecting  it, 
paying  in  the  latter  case  a  rental  for  the 
past  occupation  and  a  mortgage  on  the  lease 
created  by  the  lessee.  Garrard  t.  Frankel, 
30  Beav.  445. 

So,  the  omission  of  a  defeasance  clause 
from  a  deed  of  trust  is  a  mistake  wnich 
a  court  of  equity  will  correct  where  its 
interference  is  invoked.  Michigan  Buggy 
Co.  V.  Woodson,  59  Mo.  App.  550. 

And  a  contract  for  the  services  of  a 
teacher  in  a  public  school  of  a  township, 
purporting  on  its  face  to  be  a  contract  be- 
tween the  teacher  and  the  civil  township, 
may  be  reformed  in  an  action  thereon 
against  the  school  township,  upon  an 
allegation  of  mutual  mistake,  and  enforced 
against  the  latter  corporation.  Sparta 
School  Twp.  V.  Mendell,  138  Ind.  188,  37 
N.  E.  604. 

But  where  a  mortgagor  conveyed  the 
mortgaged  premises  to  a  third  per^n  by 
deed,  containing  a  clause  stating  that  the 
purchaser  assumed  and  agreed  to  pay  the 
mortgage,  and  action  was  brought  to  fore- 
close the  mortgage,  making  both  the  mort- 
gagor and  the  purchaser  of  the  mortgaged 
premises  parties,  the  purchaser  alleging 
that  she  did  not  assume  or  agree  to  pay 
the  mortgage  and  that  the  mortgagor,  to 
whom  she  intrusted  the  transfer,  without 
her  knowledge  or  consent  fraudulently  in- 
serted the  clause,  and  she  accepted  the 
deed  believing  it  had  been  drawn  according 
to  the  prior  agreement,  and  did  not  know 
that  it  contained  the  clause,  her  right  to 
a  reform  of  the  deed  by  striking  out  the 
clause  is  not  affected  on  the  theory  that  she 
should  have  tendered  an  issue  to  the  grant- 
or as  to  the  alleged  fraud;  since  the  action 
is  in  equity,  and  the  grantor  was  a  party, 
and  a  complete  determination  of  every 
question  could  be  had.  Albany  City  Sav. 
Inst.  V.  Burdick,  87  N.  Y.  40. 

A  court  of  equity  will  not  reform  a  deed 
made  by  a  person  individually,  however, 
so  as  to  convert  it  into  a  deed  as  trustee 
for  certain  ceaiuia  que  trust  who  never  re- 
ceived any  of  the  purchase  money  nor  were 
otherwise  involved  by  the  individual  deed 
of  their  trustee.  Ellis  v.  Hunnicutt,  71  Ga. 
637. 

Nor  can  a  lease  be  reformed  by  incorpor- 
ating in  it  a  subsequent  parol  agreement 
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with  reference  to  additional  improvements 
upon  the  leased  premises  and  an  increase 
of  monthly  rental  on  account  thereof.  Wil- 
son V.  Moriarty,  88  Cal.  207,  26  Pac.  85. 

And  a  court  of  equity  will  not  enforce 
a  building  contract.  Mastin  v.  Halley,  61 
Mo.  196. 

2,  Judicial  and  official  sales. 

Judicial  sales  as  a  general  rule  are  not 
subject  to  correction  by  reforming  the  deed. 
Keepfer  v.  Force,  86  Ind.  81. 

The  record  of  a  judgment  at  law  imports 
absolute  verity,  and  a  court  of  chancery 
cannot  examine  or  determine  whether  it 
expresses  the  judicial  determination  of  the 
court  in  which  it  w^as  pronounced,  or  wheth- 
er it  was  entered  up,  by  mistake  of  the 
clerk,  different  from  what  it  ought  to  have 
been  or  was  intended  to  be.  Cutter  v. 
Kline,  35  N.  J.  Eq.  534. 

And  where  an  incorrect  description  of 
lands  intended  to  be  mortgaged  or  other- 
wise transferred  is  carried  into  the  judg- 
ment order  of  sale  and  sheriff's  deed,  the 
proceedings  cannot  be  corrected  either  at 
the  instante  of  the  mortgagee  or  the  pur- 
chaser at  such  sale.  Conyers  v.  Mericles, 
75  Ind.  443;  Miller  v.  Kolb,  47  Ind.  220; 
Rogers  v.  Abbott,  37  Ind.  138. 

And  this  is  so,  although  the  sheriff,  at 
the  sale,  may  have  pointed  out  as  the  prop- 
erty he  was  selling  the  property  that  ought 
to  have  been  described  in  the  mortgage; 
the  authority  of  the  sheriff  to  sell  is  limited 
to  the  property  actually  described  in  the 
decree  and  order  of  sale.  Miller  v.  Kolb, 
Supra. 

So,  a  tax  sale  partakes  of  the  nature  of 
a  judicial  sale:  it  is  made  by  operation  of 
law,  and  in  it  the  owner  of  the  land  does 
not  participate,  and  in  it  there  can  be  no 
mutual  mistake  between  him  and  the  pur- 
chaser; and  a  deed  to  a  purchaser  for  taxes 
which  by  mistake  of  the  county  auditor 
erroneously  describes  the  land  cannot  be  re- 
formed by  a  suit  in  equity.  Keepfer  v. 
Force,  86  Ind.  81. 

And  if,  when  proceeding  to  enforce  a  lien 
claim  to  recover  against  the  same  person 
as  obligor  and  owner,  the  record  shows  a 
ceneral  judgment  only,  a  court  of  chancery, 
in  the  absence  of  fraud  or  imposition,  can- 
not directly  or  indirectly  impose  the  debt 
involved  therein  as  a  lien  on  the  lands  in 
equity,  on  the  ground  that  it  ought  to  have 
been  regarded  as  a  special  as  well  as  a  gen- 
eral judgment,  and  was  erroneously  record- 
ed by  mistake  of  the  clerk.  Cutter  v. 
Kline,  supra. 

And  where  a  purchase  at  a  slieriff's  sale 
was  made  at  the  request  and  with  the  con- 
sent of  the  defendant  in  execution,  and  for 
his  benefit,  upon  an  express  agreement  that 
he  should  be  at  liberty  to  redeem,  and  the 
purchaser  was  to  hold  such  interest  under 
the  sheriff's  dcc?d  as  would  indemnify  him 
for  the  money  advanced,  and  one  intended 
to  give  and  the  other  to  receive  a  valid  se- 
euritv,  and  it  turns  out  to  be  insufficient 
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in  law,  the  purchaser  has,  in  equity,  a  vest- 
ed lien  on  the  property  for  the  amount  of 
his  judgment,  and  the  other  is  estopped 
from  coming  into  court  and  setting  up  anj 
defect  in  the  title.  Vanness  v.  Vanness,  i 
N.  J.  Eq.  248. 

Mistakes  are  corrected  in  equity  even 
when  they  occur  in  the  records  of  proceed- 
ings of  courts  and  exist  in  the  records 
themselves,  however,  not  by  reviewing  the 
judgments  of  proceedings  of  the  courts, 
but  by  restraining  the  parties  who  may 
take  advantage  of  such  mistakes  from  do- 
ing so,  or  by  compelling  them  to  execute 
proper  papers  for  the  purpose  of  such  cor- 
rection.   Loss  v.  Obry,  22  N.  J.  £q.  52. 

And  a  sheriff's  deed  may  be  reformed  in 
equity  to  accord  with  the  facts,  where  ad- 
missible evidence  shows  that  its  recitals 
are  wrong  and  should  be  corrected.  Bart- 
lett  V.  Judd,  21  N.  Y.  200,  78  Am.  Dec. 
131;  Ehleringer  v.  Moriarty,  10  Iowa,  78; 
Stites  v.  Wiedner,  35  Ohio  St.  555. 

So,  where  an  incorrect  description  of 
lands  intended  to  be  mortgaged  is  carried 
into  the  judgment,  order  of  sale,  notice,  and 
sheriffs  deed,  though  such  proceedings  can- 
not be  corrected  either  at  the  instance  or  the 
mortgagee  or  the  purchaser  at  such  sale, 
such  mistake  may  be  corrected  by  reform- 
ing the  mortgage  and  foreclosing  it  as  re- 
formed. Conyers  v.  Mericles,  75  Ind,  443; 
McCasIand  v.  iEtna  L.  Ins.  Co.  108  Ind.  130, 
9  N.  E.  119. 

And  if  a  mistake  in  a  mortgage,  by  leav- 
ing out  a  part  of  the  lands  to  be  mortgaged, 
was  mutual,  and  was  not  discovered  until 
after  a  decree  of  foreclosure  had  been  ob- 
tained upon  the  mortgage  and  the  time 
fixed  by  the  decree  for  the  payment  of  the 
mortgage  had  expired,  and  the  mortgage 
be  then  ordered  to  be  reformed,  the  decree 
of  foreclosure  will  be  opened  so  as  to  per- 
mit the  mortgagor  to  redeem  the  premises 
by  the  payment  of  the  entire  sum  due  upon 
the  mortgage.  Blodgett  v.  Hobart,  18  Vt. 
414. 

The  mortgage  as  reformed  Is  not  merged 
in  the  decree,  since  the  original  mistake 
infects  all  the  subsequent  proceedings,  ren- 
dering them  nugatory.  Davenport  v.  So- 
viU  6  Ohio  St.  459;  Conyers  v.  Mericles, 
supra. 

And  while  a  court  of  equity  may  have  no 
jurisdiction  to  correct  a  mistake  in  the  de- 
scription of  land  in  a  levy  indorsed  upon 
an  execution  and  in  the  certificate  of  sale, 
for  the  reason  that  there  is  a  remedy  »t 
law  by  motion,  yet  when  the  same  mistake 
occurs  in  the  sheriff's  deed  to  the  purchaser 
and  in  the  deed  of  the  premises  to  the  judg- 
ment debtor,  a  court  of  equity  has  jurisdic- 
tion, and  may  correct  such  mistake,  in  not 
only  the  deeds,  but  also  in  the  levy.  Brad- 
shaw  v.  Atkins,  110  111.  323. 

In  a  foreclosure  case  it  is  always  a  qnw* 
tion  of  fact  what  premises  are  mortgaged, 
and  in  decreeing  a  sale  the  court  is  bound 
to  determine  what  premises  are  to  be  sold, 
and  down  to  the  rendition  of  the  decree  the 
court  should  hear  any  allegation  of  mistake 
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in  the  description  of  the  mortgaged  prem- 
ises and  correct  any  error  that  may  be 
made  manifest  by  proof.  Eborn  v.  Can- 
non, 32  Tex.  231. 

Nor  is  the  equity  of  a  vendee  for  the  cor- 
rection of  a  deed  displaced  by  the  lien  of  a 
subsequent  judgment  or  execution  issued 
thereunder.  Blackburn  ▼.  Randolph,  33 
Ark.  119. 

And  where  a  sheriff,  in  levying  an  execu- 
tion upon  real  estate,  misdescribed  the  same 
and  sold  property  in  accordance  vf'ith  his 
descriptions,  which  did  not  belong  to  the 
judgment  debtor,  after  which  the  judgment 
debtor  told  the  purchaser  that  he  would  re- 
deem the  same  from  the  sale,  the  judgment 
debtor  cannot  be  compelled  to  correct  the 
mistake  of  the  officer  by  the  execution  of  a 
deed  conveying  the  property  to  a  purchaser 
by  a  correct  description.  Butcher  v.  Bu- 
chanan, 17  Iowa,  81. 

But  the  rule  that  equity  will  ^ant  re- 
lief where  the  quantity  of  land  deeded  is 
materially  different  from  the  quantity  con- 
templated or  intended  is  not  usually  ap- 
plied in  cases  of  sales  by  trustees  and  other 
tiduciaries  or  officers.  Where  there  has 
been  such  a  sale  and  conveyance,  and  sub- 
sequently an  excess  of  quantity  is  discov- 
ered, if  upon  no  higher  principle,  at  least 
upon  that  of  mutuality  of  right  between 
the  vendor  and  vendee,  the  former  as  well 
as  the  latter  should  have  redress.  Western 
Min.  &  Mfg.  Co.  V.  Paytona  Cannel  Coal 
Go.  8  W.  Va.  406. 

e.  Who  may  assert  mistalce. 

It  would  seem  that  anyone  to  whom  tnc 
mistake  in  question  was  a  detriment,  and 
having  at  least  an  equitable  title  to  the 
property  concerned,  the  parties  both  suppos- 
ing, before  the  mistake  was  known,  that  a 
legal  title  had  been  transferred,  may  assert 
the  mistake,  and,  either  by  way  of  defense 
or  by  way  of  a  direct  proceeding  in  equity, 
apply  for  relief. 

Thus,  a  grantee  in  a  deed  may  maintain 
an  action  to  reform  the  deeds  in  his  chain 
of  title.  Gwyer  v.  Spaulding,  33  Neb.  573, 
50  N.  W.  681;  Weathers  v.  Hill,  92  Ala. 
492,  9  So.  412. 

And  a  grantor  in  a  deed  may  have  a 
mistake  therein  corrected  as  against  the 
heir  at  law  of  the  grantee.  Savage  v.  Mc- 
Corkle,  17  Or.  42,  21  Pac.  444. 

And  a  grantor  in  a  deed  seeking  to  rectify 
a  mistake  therein  is  not  estopped  from  se- 
curing relief  because  the  land  had  been  pre- 
viously sold  under  judgment  and  execution 
in  his  favor,  unless  he  directed  the  land 
to  be  sold  or  received  a  portion  of  the  pro- 
ceeds.   Young  V.  Coleman,  43  Mo.  179. 

So,  the  mortgagor  has  the  right,  in  an 
action  brought  by  the  assignee  of  the  mort- 
gage to  foreclose  the  same,  to  set  up  and 
prove  a  mistake  in  the  drawing  of  the  in- 
strument, and  have  the  same  reformed. 
Andrews  v.  Gillespie,  47  N.  Y.  487. 

And  where  the  object  of  a  suit  is  to.  re- 
form a  contract,  and  to  set  aside  and  can- 
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eel  a  sheriff's  deed  taken  by  the  defendant 
in  violation  of  the  terms  of  the  agreement, 
the  deed  conveying  whatever  interest  the 
plaintiff  had  in  the  property,  it  is  not 
necessary  for  the  plaintiff  to  show  the  title 
to  the  land  conveyed  to  have  been  in  him 
to  entitle  him  to  relief  on  demand.  Mon- 
roe v.  Skelton,  36  Ind.  302. 

And  where  public  land  was  improperly 
certiiicd  to  a  state  under  a  Federal  land 
grant  to  the  state,  so  that  in  equity  the 
state  had  no  title,  and  the  state  contracted 
with  a  person  to  sell  the  land  to  him,  which 
contract  transferred  nothing,  the  United 
States  may  maintain  a  suit  for  the  can* 
celation  of  such  contract,  and  it  may  be  de- 
creed therein  that  the  title  of  the  purchas- 
er be  devested  and  that  he  surrender  his 
contract  for  cancelation.  Williams  v.  Unit- 
ed States,  138  U.  S.  517,  34  L.  ed.  1028,  11 
Sup.  Ct.  Rep.  459. 

A  court  of  equity  will  not  interfere  to 
cancel  a  deed  alleged  to  be  fraudulent, 
however,  on  the  prayer  of  one  having  no  in- 
terest in  the  land  conveyed.  Norris  v.  La- 
beree,  58  Me.  260. 

And  where  by  reason  of  a  misdescription 
of  land  in  a  deed  a  grantee  did  not  obtain 
the  legal  title,  but  was  put  in  possession, 
and  before  the  mistake  was  discovered  tlio 
lands  were  sold  on  execution  against  tho 
grantee,  and  the  purchaser  took  possession, 
the  purchaser  acquired  no  title,  either  at 
law  or  in  equity,  and  could  not  maintain  a 
suit  to  reform  the  deed.  Conner  v.  Wells, 
91  Ind.  197. 

/.  Against  whom  relief  tvill  he  granted. 

1.  General  rules. 

Relief  in  contracts  and  other  written  in- 
struments will  be  granted  as  between  the 
original  parties  and  their  privies  in  law, 
in  fact,  or  estate.  Allen  v.  Elder,  76  Ga. 
674,  2  Am.  St.  Rep.  63;  Wyche  v.  Greene, 
11  Ga.  159;  Wall  v.  Arringtpn,  13  Ga.  88; 
Lowe  V.  Allen,  68  Ga.  225;  Berry  v.  Sowcll. 
72  Ala.  14;  East  v.  Peden,  108  Ind.  92,  8 
N.  E.  772;  Sample  v.  Rowe,  24  Ind.  208; 
Bush  V.  Bush,  33  Kan.  556,  6  Pac.  794; 
Young  V.  Coleman,  43  Mo.  179;  Martin  v. 
Nixon,  92  Mo.  26,  4  S.  W.  503. 

This  includes  personal  representatives, 
heirs,  devisees,  legatees,  assignees,  volun- 
tary grantees,  and  judgment  creditors,  or 
purchasers  from  them  with  notice  of  the 
facts.  Wyche  v.  Greene;  Wall  v.  Arrington; 
and  Berry  v.  Sowell, — supra;  Holabird  v. 
Burr,  17  Conn.  559;  Sample  v.  Rowe,  supra; 
Warburton  v.  Lauman,  2  G.  Greene,  420; 
Young  V.  Coleman  and  Martin  v.  Nixon, 
supra;  Savage  v.  McCorkle,  17  Or.  42,  21 
Pac.  444. 

And  a  mistake  in  the  description  of  lands 
belonging  to  a  decedent,  intended  to  be  in- 
cluded in  a  mortgage  executed  in  his  life- 
time by  him  and  his  wife,  may  be  corrected 
in  an  action  for  that  purpose  against  his 
widow  and  heirs  or  devisees  and  adminis- 
trator or  executor.  Wilson  v.  Stewart, 
63  Ind.  294. 
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And  while  a  mere  naked  power  may  not 
be  reformed,  when  it  becomes  a  part  of 
the  principal's  contract  with  another  by  the 
agent  actmg  under  it,  so  that  it  cannot  be 
revoked  so  as  to  affect  the  rights  of  such 
other,  it  may,  when  necessary,  be  reformed. 
Olson  V.  Erickson,  42  Minn.  441,  44  N.  W. 
317. 

Nor  will  equity  refuse  to  correct  a  mis- 
take in  a  deed  because  the  property  em- 
braced in  it  has  been  sold  under  execution, 
where  the  purchaser  took  with  notice  of 
the  facts.    Youns  ▼.  Coleman,  supra. 

So,  an  action  for  reformation  of  a  deed 
and  for  damages  for  breach  of  covenant  of 
warranty  may  be  brought  against  a  re- 
mote grantor  who  conveyed  to  plaintiff's 
grantor  with  covenants  sufficient  to  support 
the  action,  and  which  were  the  same  that 
were  contained  in  plaintiff's  deed.  Butler 
V.  Barnes,  60  Conn.  170,  12  L.R.A.  273,  21 
Atl.   419. 

But  when  a  purchaser  of  land,  whose  deed 
conveyed  to  him  a  larger  quantity  of  land 
than  was  contemplated  by  the  parties,  has 
sold  and  conveyed  the  land  to  another  for 
a  valuable  consideration  without  notice  .of 
the  mistake  as  to  the  quantity,  the  right  of 
the  first  vendor  to  a  rescission  of  the  sale 
and  conveyance  made  by  him  is  extinguished 
unless  there  be  such  mistake  in  the  last 
sale  and  conveyance  made  under  such  cir- 
cumstances that  the  vendor  in  that  sale  is 
entitled  to  a  rescission,  when  perhaps  the 
first  vendor  having  such  a  right  against 
the  latter  vendor  may  be  substituted  to  his 
right  against  the  purchaser  from  him. 
Western  Min.  &  Mfg.  Co.  v.  Peytona  Can- 
nel  Coal  Co.  8  W.  Va.  406. 

Nor  is  there  any  difference  in  principle 
in  the  reformation  of  an  instrument  to 
.make  it  express  the  intention  of  the  par- 
ties, whether  a  surety  is  a  party  to  it  or 
not.  Henkleman  v.  Peterson,  154  111.  419, 
40  N.  E.  359,  overruling  Trustees  of  Schools 
V.  Otis,  85  111.  179. 

And  an  instrument  executed  by  a  surety 
may  be  reformed  as  against  him  where  it 
is  the  subject  of  fraud  or  mutual  mistake, 
in  the  same  manner  as  iLit  were  executed 
Jiy  the  principal  debtor^/Prior  v.  Williams, 
3*  Abb.  App.  Dec.  624;  Wiser  v.  Blachly,  1 
Johns.  Ch.  607;  State  ex  rel.  Frank  ▼. 
Frank,  51  Mo.  98;  Smith  v.  Allen,  1  N.  J. 
Eq.  43,  21  Am.  Doc.  33;  Butler  v.  Durham, 
38  N.  C.  (3  Ired.  Eq.)  589;  Neininger  v. 
State,  50  Ohio  St.  394,  40  Am.  St.  Rep.  674, 
34  N.  E.  633;  United  States  v.  Cushman, 
2   Sumn.  426,  Fed.  Cas.  No.  14,908. 

And  it  may  be  reformed  upon  parol  proof, 
like  other  written  instruments,  and  then 
enforced  against  the  surety.  Neininger  v. 
State,  supra. 

And  an  injunction  bond  may  be  reformed 
in  a  court  of  equity  by  adding  seals  there- 
to, against  the  sureties  as  well  as  against 
the  principal,  such  bond  by  mistake  and  in- 
advertence not  having  been  sealed  at  the 
time  of  its  execution.  Keith  v.  Henkle- 
man, 68  111.  App.  623,  affirmed  in  173  111. 
137,  50  N.  E.  692. 

But   a   joint  bond  cannot,  as  against   a 
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surety,  be  shown  to  have  been  made  so  hv 
mistake  instead  of  a  joint  and  sev(*ral  bond, 
by  evidence  outside  the  contract  itself. 
unless  the  evidence  leaves  no  doubt  that  a 
mistake  in  point  of  fact  has  been  commit- 
ted and  the  instructions  of  the  parties  de- 
parted from.  Moser  v.  Libenguth,  2  Rawie, 
428. 

So,  where  a  partnership  gave  a  chattel 
mortgage  which  was  not  recorded,  an<I 
which  by  a  mistake  of  the  parties  did  not 
include  property  intended  to  be  conveyed, 
and  subsequently,  in  a  suit  for  the  dissolu- 
tion of  the  partnership,  a  receiver  was  ap- 
pointed for  it,  the  mortgagee  is  entitled,  a« 
against  the  receiver,  to  have  the  mortgage 
reformed,  the  receiver  taking  the  property 
of  the  firm  subject  to  his  equity.  Rvder  v. 
Ryder,  19  R.  I.  188,  32  Atl.  919. 

And  where  an  administrator  paid  a  claim 
against  the  decedent's  estate  in  full,  when 
the  estate  was  insolvent,  and  the  paid  claim 
was  subsequently  disallowed,  the  liability 
of  the  administrator  for  the  overpayment  if 
not  affected  by  the  fact  that  when  it  was 
made  he  had  no  knowledge  of  the  condition 
of  the  estate  or  of  the  mistake  under  which 
the  payment  was  made.  Mansfield  v.  Lvncb, 
59  Conn.  320,  12  L.R.A.  285,  22  Atl.  313. 

So,  a  mutual  mistake  in  the  description 
of  property  mortgaged  is  sufficient  to  jus- 
tify the  reformation  of  the  instrument  by 
a  court  of  equity,  not  only  as  against  the 
mortgagors,  but  also  as  against  purchasers 
under  them  chargeable  with  notice  of  such 
mistake.  Carpenter  Paper  Co.  v.  Wilcox,  50 
Neb.  659,  70  N.  W.  228;  Willis  v.  Hender- 
son, 5  111.  13,  38  Am.  Dec.  120;  Strang  r. 
Beach,  11  Ohio  St.  283,  78  Am.  Dec.  308; 
Blodgett  V.  Hobart,  18  Vt.  414. 

And  where  two  tenants  in  common  divid- 
ed their  lands  by  deed  of  partition,  and 
there  was  a  mutual  mistake  in  the  deed 
with  reference  to  the  division  line  between 
them,  and  the  agreed  line  was  recognized 
and  understood  by  them  to  be  the  one  de- 
scribed in  the  deed  so  long  as  they  were 
the  owners,  and,  when  they  sold,  the  pur- 
chasers took  with  a  like  understanding  and 
also  recognized  the  agreed  line  for  several 
years,  the  mistake  is  remediable  in  equity 
both  as  against  the  original  ownen  and 
their  grantees.  May  v.  Adams,  58  Vt  74, 
3  Atl.  187. 

So,  where  an  agent  of  a  town  ga^e  t 
memorandum  of  bonds  to  a  printer,  aiui 
by  mistake  the  provision  therem  giving  an 
option  to  redeem  the  bonds  in  ten  years  was 
omitted,  and  the  mistake  was  not  discovered 
until  after  they  were  negotiated,  a  holder 
of  the  bonds,  who  had  notice  of  the  mistake 
and  that  the  town  had  called  in  the  bonds 
for  a  redemption  when  he  purchased  them, 
may  be  compelled  to  correct  the  mistake. 
Essex  V.  Day,  52  Conn.  483, 1  Atl.  620. 

A  contract  which  fails  to  express  a  ma- 
terial term  of  the  real  contract  which  the 
parties  mutually  intended  to  make  will  not 
be  reformed  by  a  court  of  equity,  however,, 
against  innocent  third  persons  who  had  ac- 
quired vested  rights  and  who  cannot  1* 
placed  in  statu  quo.     Berry  v.  Sowell.  72 
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Ala.  14 ;  East  v.  Peden,  108  Ind.  92,  8  N.  K. 
\  22;  Hoeldtke  v.  Horstman  (Tex.  Civ.  App.) 
l.?8  S.  W.  642;  Johnson  v.  Parker,  34  Wis. 
5V6. 

Aa  against  a  bona  fide  purchaser  for  a 
Ta/uable  consideration  without  notice,  a 
court  of  equity  will  not  decree  the  reforma- 
tion of  a  conveyance  on  the  ground  of  mis- 
take, because  such  purchase  has  the  legal 
title  and  an  equal  equity. '  Early  ▼.  Owens, 
68  Ala.  171;  Davidson  v.  Davidson,  42  Ark. 
362;  Allen  v.  Elder,  76  Ga.  674,  2  Am.  St. 
Rep.  63;  Mccon  v.  Dasher,  90  Ga.  195,  16 
S.  £.  75;  Lowe  r.-  Aiten,  «8>^UuJi2&t  WaH 
▼.  Aldington,  TZ  Ga.  8K;  BoafdnTftir  T.-  Tay- 
lor«.  £6- Gar -498 ;  Pence  v.  Armstrong,  95 
Ind.  191;  Dart  v.  Barbour,  32  Mich.  267; 
Martin  ▼.  Nixon,  92  Mo.  26,  4  S.  W.  503; 
Quick  V.  Stuyvesant,  2  Paige,  84;  Ray  v. 
Durham  County,  110  N.  C.  169,  14  S.  E. 
646;  Farmers'  &  M.  Bank  v.  Citizens'  Nat. 
Bank  (S.  D.)  125  N.  W.  642;  Farley  v.  Des- 
londe,  69  Tex.  458,  6  8.  W.  786;  Robinson 
V.  Braiden,  44  W.  Va.  183,  28  S.  E.  798; 
Lough  V.  Miflbaely-a7  W.  Va.  -6?9,  ItB.  B. 

161,  47«^  Maiden  v.  Menill,  2  Atk.  8. 
Courts  of  equity  will  interfere  in  cases  of 

mistake  in  written  instruments  only  as  be- 
tween the  original  parties  or  those  claim- 
ing under  them  in  privity,  such  as  personal 
representatives,  heirs,  devisees,  legatees,  as- 
signees, voluntary  grantees,  or  judgment 
creditors,  or  purchasers  from  them  with  no- 
tice of  the  facts.    Adams  v.  Baker,  24  Nev. 

162,  77  Am.  St.  Rep.  799,  51  Pnc.  252; 
Cross  V.  Bean,  81  Me.  625,  17  Atl.  710. 

Nor  will  courts  of  equity  reform  and  en- 
large a  mortgage  executed  by  one  who  is  in- 
solvent, if  the  rights  of  third  parties  would 
be  changed  and  injured  thereby,  as  in  a 
case  in  which  if  the  mortgage*  had  been 
larger  when  it  was  given  the  other  creditors 
would  have  instituted  proceedings  in  in- 
solvency before  the  lien  became  absolute. 
Tabor  v.  Cilley,  53  Vt.  487. 

And  a  mortgage  cannot  be  reformed  so  as 
to  include  land  which  has  passed  since  its 
execution  into  the  hands  of  a  bona  fide  pur- 
chaser for  value  without  notice.  Toll  v. 
Davenport,  74  Mich.  386,  42  N.  W.  63; 
Blodgett  V.  Hobart,  18  Vt.  414. 

And  a  person  who  conveyed  land  through 
a  third  person  to  his  wife,  in  ignorance  of 
the  legal  effect  of  the  conveyance,  which 
land  upon  her  death  was  conveyed  by  her 
heir  to  a  third  person,  cannot  maintain  a 
bill  in  eauity  to  compel  the  purchaser  to 
convey  tne  land  to  him,  where  there  is 
nothing  to  show  that  the  purchaser  took  the 
legal  title  otherwise  than  in  good  faith  for 
▼iuue  and  without  notice  of  any  trust  in 
favor  of  the  husband.  Molony  v.  Rourke, 
100  Mass.  190. 

Nor  can  a  mortgage  be  reformed,  and  giv- 
en priority  over  another  mortgage  taken  in 
good  faith  for  value  and  without  notice, 
irrespective  of  the  recording  act.  Farmers' 
A  M.  Bank  v.  Citizens'  National  Bank,  su- 
pra. 

And  if  a  mistake  is  made  upon  a  general 
accounting  between   mort^gor   and  mort- , 
f^fiee  of  all  arrears  of  prmcipal  and  inter- 
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est,  in  consequence  of  which  a  new  note 
and  mortgage  are  taken  for  less  than  the 
amount  actually  due  according  to  the  basis 
on  which  their  calculations  are  made,  the 
sum  thus  omitted  through  mistake  cannot 
be  considered  a  part  of  the  mortgage  debt 
as  against  a  subsequent  mortgagee  or  a 
purchaser  of  the  equity  of  redemption 
whose  rights  intervened  before  the  mistake 
was  discovered  and  corrected.  Eslava  v. 
Lepretre,  21  Ala.  504,  56  Am.  Dec.  266. 

Nor  can  a  mortgagee  have  his  mortgage 
reformed  and  corrected  on  the  ground  of  a 
mistake  in  describing  the  real  estate,  to 
make  the  mortgage  cover  another  and  dif- 
ferent tract  of  land  than  that  described 
therein,  as  against  a  judgment  creditor  who 
has  purchased  in  good  faith  for  a  valuable 
consideration  judgments  rendered  against 
the  mortgagor  after  the  execution  of  the 
mortgage.    Flanders  v.  O'Brien,  46  Ind.  284. 

And  where  a  bill  is  filed  to  reform  a  deed 
so  as  to  change  the  location  of  a  right  of 
way  over  land,  a  subsequent  mortgagee  of 
the  land  is  entitled  to  be  protected  from 
any  loss  caused  to  him  by  such  reformation. 
White  V.  Shaffer,  97  Md.  359,  54  Atl.  974. 

And  the  record  of  a  conveyance  void  for 
insufficiency  of  description  is  not  construct- 
ive notice,  and  will  not  put  a  stranger  upon 
inquiry.  Cass  County  v.  Oldham,  75  Mo. 
50. 

So,  where  an  assignment  of  a  whole  mort- 
gage is  made  by  mistake,  instead  of  a  part, 
and  the  assignee  has  conveyed  for  a  valu- 
able consideration  to  a  bona  fide  purchas- 
er without  notice  of  any  mistake  or  claim 
by  the  original  mortgagee,  no  decree  of 
reformation  of  the  mortgage  will  be  made 
against  him  to  the  prejudice  of  his  interest 
subsequently  accruing.  Langdon  v.  Keith, 
9  Vt.  299. 

Nor  can  the  purchaser  of  a  promissory 
note  before  due,  in  good  faith,  for  a  full 
consideration,  and  in  reliance  upon  the 
validity  of  a  trust  mortgage  as  it  then  read 
given  to  secure  the  payment  of  said  note 
and  of  other  indebtedness  of  the  mortgagor, 
with  a  preference  in  favor  of  said  note,  be 
deprived  of  such  preference  by  the  reforma- 
tion of  the  mortgage  so  as  to  eliminate  the 
preference  therefrom.  Dunham  v.  W.  Steele 
Packing  &  Provision  Co.  100  Mich.  75,  58 
N.  W.  627. 

So,  a  decree  reforming  a  deed  does  not 
affect  the  rights  of  persons  not  parties  to 
the  suit.  Daggett  ▼.  Ayer,  65  N.  H.  82,  18 
Atl.  169. 

And  a  grantor  cannot  be  compelled  to 
correct  a  mistake  in  his  deed,  while  the 
grantee,  or  person  claiming  under  him,  who 
is  seeking  to  compel  the  correction,  is  in 
default  in  the  payment  of  purchase  money. 
McFadden  v.  Rogers,  70  Mo.  421. 

So,  in  Rhode  Island  v.  Massachusetts,  15 
Pet.  233,  10  L.  ed.  721,  the  rule  that  a  court 
of  chancery  will  relieve  against  mistake  was 
applied  to  a  controversy  with  reference  to 
a  boundary  between  two  states,  where  the 
line  had  been  established  by  commissioners 
acting  for  the  states  while  colonies,  under 
an  alleged  mistake. 
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2.  Who  are  innocent  purchasers  for 
value  against  whom  reformation  can^ 
not  he  had. 

A  mere  creditor,  or  even  a  creditor  hav- 
ing a  general  lien,  as  for  example  a  judg- 
ment, is  apparently  not  an  innocent  pur- 
chaser against  whom  reformation  of  a  con- 
tract or  other  written  instrument  may  not 
be  had. 

Thus,  a  court  of  equity  will  correct  a 
mistake,  clearly  proved  by  parol  evidence, 
in  an  agreement  for  the  sale  and  purchase 
of  real  estate,  whether  the  contest  is  be- 
tween the  vendor  and  purchaser  or  the 
vendor  and  creditors  of  the  purchaser. 
Mauzy  v.  Sellars,  26  Gratt.  641. 

And  a  mistake  of  the  scrivener  in  draw- 
ing a  deed,  whether  of  law  or  fact,  will  be 
corrected  by  a  court  of  equity  even  against 
bona  fide  creditors  of  the  grantor.  Alexan- 
der V.  Newton,  2  Gratt.  266;  Marine  Sav. 
Bank  v.  Norton,  160  Mich.  614,  125  N.  W. 
754. 

But  a  court  of  equity  would  be  much  less 
disposed  to  interfere  for  the  reform  of  an 
instrument  for  a  mistake  of  law  in  favor 
of  a  particular  creditor  against  the  general 
creditors  of  an  insolvent  estate,  than  in  an 
ordinary  case.  Hunt  v.  Rhodes,  1  Pet.  1, 
7  L.  ed.  27. 

And  while  a  debtor  may  prefer  one  cred- 
itor to  another  provided  the  instrument  de- 
signed to  effect  the  object  contains  the 
requisite  provisions,  if,  through  a  mistake 
of  law,  the  parties  select  and  use  such  an 
instrument  as  cannot  effect  their  object 
without  the  aid  of  a  court  of  equity,  the 
court  will  not  correct  the  mistake  by  re- 
forming the  instrument  to  the  prejudice  of 
the  general  creditors  of  a  debtor  in  em- 
barrassed circumstances.  Anderson  v.  Tyd- 
ings,  8  Md.  427,  63  Am.  Dec.  708. 

And  where  creditors,  by  reason  of  a  mis- 
take in  law  in  drawing  a  deed,  have  a  legal 
advantage,  a  court  of  equity  will  not  de- 
prive them  of  it  by  rectifying  the  deed  for 
the  benefit  of  parties  whose  claim  rests 
upon  no  stronger  equity  than  theirs.    Ibid. 

So,  a  mistake  in  a  conveyance  of  real 
property  will  be  decreed  by  equity  as 
against  judgment  creditors  having  no  legal 
title,  but  only  a  lien.  Early  v.  Owens,  C8 
Ala.  171. 

Statutes  of  registration  for  the  protection 
of  judgment  creditors  against  unrecorded 
conveyances  relate  only  to  conveyances  of 
the  legal  estate  in  landq,  and  have  no  appli- 
cation to  mere  equitable  assets  or  interests 
which  are  not  subject  to  the  lien  of  exe- 
cutions or  judgments,  and  there  is  nothing 
in  such  statutes,  which,  as  in  favor  of  judg- 
ment creditors,  forbids  the  reformation  of  a 
recorded  mortgage  by  a  court  of  equity  so  as 
to  make  it  include  lands  which  were  omit- 
ted by  mistake.  Bailey  v.  Timberlake,  74 
Ala.  221. 

And  the  same  rule  applies  to  a  lien  se- 
cured by  attachment.  Bush  v.  Bush,  3'A 
Kan.  556,  6  Pac.  794. 

And  one  who  obtains  a  judgment  lion  and 
an  execution  against  property  is  not  a 
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purchaser  for  value  whose  rights  will  b*. 
preferred  to  a  vendee  who,  before  the  dat 
of  the  judgment,  had  paid  the  price  and  r 
ceived  a  deed  intended,  but  which  by  m' 
take  failed,  to  convey  the  property.    Mor 
son  V.  Collier,  79  Ind.  417. 

Nor  does  a  judgment  creditor,  whose  d4 
was  made  before  the  making  of  a  deedco 
land  but  whose  judgment  was  obtaied 
afterwards,  stand  on  the  basis  of  a  ona 
fide  purchaser  without  notice,  so  as  to  pre- 
vent the  correction  of  a  mistake  in  the  deed 
as  against  him.    Lowe  v.  Allen,  68  Ga  2i5. 

And  the  equity  of  a  party  who  procures 
reformation  of  a  written  instrument  on  tbe 
ground  that  it  fails  to  express  the  contract 
of  the  parties  attaches  prior,  and  is  para- 
mount, to  the  lien  of  a  judgment  obtained 
against  the  party  in  whom,  by  reason  cf 
such  mistake,  the  legal  title  vests.  Stone 
V.  Hale,  17  Ala.  557,  52  Am.  Dec.  l8o. 

But  a  correction  will  not  be  had  against 
one  who,  having  actual  notice  at  tlie  tine 
of  his  purchase,  bought  the  land  in  ques- 
tion at  execution  sale  founded  on  a  judg- 
ment rendered  in  favor  of  a  party  who  had 
no  notice  of  the  mistake  at  the  time  the 
judgment  was  recovered.  Nugent  v.  Prie- 
batsch,  61  Miss.  402. 

Nor  does  failure  to  record  a  deed,  or  its 
attestation  by  but  one  witness,  postpone  it 
to  judgments  junior  to  it,  so  as  to  prevent 
its  reformation  for  mistake.  Lowe  v.  Allen, 
G8  Ga.  225. 

And  where  lands  were  intended  to  be  con- 
veyed to  a  person  in  trust  for  the  grantor, 
but  by  mistake  were  conveyed  to  such  person 
absolutely,  and  a  third  person  having  a 
judgment  against  the  trustee,  which  was  a 
lien  on  his  real  estate,  caused  execution  to 
be  levied  •n  such  lands,  the  vendor  is  en- 
titled to  have  the  deed  reformed  so  as  to 
express  the  trust  and  thereby  to  release  the 
lands  from  the  apparent  lien  of  the  third 
person's  judgment.  Sullivan  v.  Bruliling, 
66  Wis.  472,  29  N.  W.  211. 

So,  where  land  intended  to  be  included 
in  a  mortgage  is  by  mistake  omitted,  and 
a  judgment  is  subsequently  rendered  against 
the  mortgagor,  the  lien  of  the  judgment 
creditor  is  subject  to  the  equity  of  the  mort- 
gage, and  does  not  exceed  tlie  actual  interest 
which  the  judgment  debtor  had  in  the  land 
at  the  time  of  its  rendition.  Martin  v. 
Nixon,  92  Mo.  26,  4  S.  W.  50.3 ;  Phillips  t. 
Roquemore,  96  Ga.  719,  23  S.  E.  855. 

Nor  is  the  priority  of  the  lien  of  a  mort- 
gage, on  the  omitted  property,  corrected 
to  include  property  omitted  by  mistake, 
over  a  judgment  obtained  after  the  mort- 
gage was  originally  executed  but  licfore  its 
reformation,  affected  by  the  fact  that  tbe 
judgment  was  founded  upon  a  debt  in  the 
contracting  of  which  by  the  debtor  credit 
was  extended  to  him  on  the  faith  of  hit 
apparent  unencumbered  ownership  of  the 
omitted  property,  there  being  no  protection 
by  the  statute  in  such  cases  to  others  than 
bona  fide  purchasers  for  value  without 
notice.    Phillips  v.  Roquemore,  supra. 

So,  where  after-acquired  projicrty  vos 
intended  to  be  included  in  a  chattel  icirt- 
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X^S^  given  by  a  corporation  to  a  bank,  but  | 
fas  left  out  by  mistake,  but  both  parties  | 
t^>  the  mortgage  understood  that  it  covered 
8  ich  property,  and  acted  u|K>n  that  under- 
standing, the  mortgage  is  not  fraudulent 
as  against  general  creditors  of  the  corpo- 
ra.^ion,  and  reformation  should  be  granted. 
Ma  rine  Sav.  Bank  v.  Norton,  100  Mich.  014, 
12o  N.  W.  754. 

It  has  been  held,  however,  that  a  de- 
fective mortgage  when  reformed  will  not  af- 
fect a  lien  of  a  judgment  rendered  between 
the  date  of  the  execution  and  the  reforma- 
tion of  the  mortgage.  Van  Thorn i ley  v. 
Peters,  26  Ohio  St.  471. 

In  an  action  to  reform  and  foreclose  a 
mortgage  in  which  a  mistake  was  made,  a 
notice  of  lis  pendens  duly  filed  prior  to  the 
record  of  a  deed  from  the  mortgagors  to  a 
grantee  against  whom  a  judgment  had  been 
recovered,  will  save  to  the  plaintifl's  their 
prior  lien  as  against  sucti  judgment,  be- 
cause such  judgment,  by  the  terms  of  the 
recording  act,  only  takes  precedence  where 
the  judgment  debtor's  title  is  of  record. 
I>»banon  Sav.  Bank  v.  Hollenbeck,  29  Minn. 
322,  13  N.  W.  145. 

And  a  junior  mortgagee  has  no  equity  to 
have  a  mistake  of  the  scrivener  corrected  in 
a  senior  mortgage,  by  which  the  senior  mort- 
gagee obtained  a  lien  upon  more  property 
than  was  intended,  since  he  is  bound  by 
the  record  of  the  senior  mortgage.  Ames  v. 
New  Jersey  Franklinhite  Co.  12  N.  J.  Eq. 
66,  72  Am.  Dec.  385. 

So,  where  an  error  in  the  description  ap- 
pears on  the  face  of  the  record  of  a  mort- 
gage, that  is  sufficient  notice  to  a  subse- 
quent purchaser  to  put  him  on  his  guard. 
Walls  V.  State,  140  Ind.  16,  38  N.  E.  177. 

And  mistakes  in  the  description  of  land 
may  always  be  corrected  against  a  party 
who  buys  with  full  knowledge  of  another's 
prior  purchase  of  land  from  the  same 
grantor.  Smith  v.  Schweigerer,  129  Ind. 
363,  28  N.  E.  690. 

And  the  fact  of  possession  by  a  party  of 
property  under  a  claim  of  title  which  by 
mistake  had  been  conveyed  to  another  is  a 
sufficient  intimation  of  the  right  of  pos- 
session to  put  the  purchaser  upon  inquiry 
into  the  nature  of  his  rights,  and,  failing 
to  make  it,  the  purchaser  is  in  equity  visited 
with  all  the  consequences  of  the  knowledge 
of  the  title.  Baynard  v.  Norris,  5  Gill,  468, 
46  Am.  Dec.  647. 

And  where  a  bill  charges  the  defendant 
with  having  notice  of  the  true  contract  and 
intention  of  the  parties  to  a  deed  when  he 
made  a  levy  upon  property  covered  by  the 
deed,  he  takes  by  the  levy  the  land  of  the 
debtor  subject  to  all  equities,  and  where  the 
deed  on  its  face  discloses  the  intention  to 
make  it  a  mortgage  its  record  is  notice  to 
subsequent  purchasers  of  the  equity  which 
that  intention  creates.  Sampson  v.  Mudgc, 
13  Fed.  200. 

And  a  conveyance  to  a  purchaser,  upon  a 
eoodition  therein  expressed  that  it  is  to  be 
void  if  the  purchaser  shall  not  support  the 
father  of  the  gprantor,  and  as  a  consideration 
for  which  the  grantee  undertook  to  pay  a 
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stipulated  sum  in  case  he  should  hold  the 
land  under  his  deed,  is  not  such  a  purchase 
for  value  as  will  render  his  want  of  notice 
available  against  a  prior  equitable  title. 
Doe  v.  Doe,  37  N.  H.  268. 

Where  a  grantor  in  conveying  land,  by 
mistake  included  his  dwelling  house  and 
cleared  lands  adjoining  it,  not  intending  to 
do  so,  however,  relief  will  be  granted  when 
the  evidence  is  satisfactory  that  he  acted 
under  a  mistake,  though  the  grantee  was 
not  cognizant  of  the  mistake  at  the  time 
of  the  conveyance.  Mitchell  v.  Mitchell,  40 
Ua.  11. 

And  where  one  person  granted  to  another 
a  lease  in  which  by  error  the  rental  was 
stated  to  be  £130  instead  of  £230,  and  the 
lessee  mortgaged  it  to  a  third  person  with- 
out notice  of  the  mistake,  and  another  per- 
son afterwards  paid  the  mortgagee,  and  the 
lease  was  reassig^ied  to  the  lessee,  and  not 
to  the  person  making  the  payment,  the  claim 
of  the  person  making  the  payment  in  respect 
to  the  mortgage  and  sums  advanced  by  him 
without  notice  is  entitled  to  priority  over 
the  lessor's  equity  to  reform  the  lease. 
Garrard  v.  Frankel,  30  Beav.  445. 

And  where  a  mortgage  is  executed  by  a 
wife,  and  her  husband  joins  therein  to  re- 
lease his  right  of  curtesy,  and  the  note  se- 
cured is  in  fact  signed  by  both,  but  is  in  the 
mortgage  stated  to  be  signed  by  him  only, 
and  her  claim  of  title  to  a  part  of  the  prop- 
erty is,  as  the  records  show,  based  upon  a 
void  execution  sale  against  him,  and  it  ap- 
pears that  both  he  and  she  and  the  mort- 
gagee acted  as  though  this  property  was 
hers,  these  facts  are  not  sufficient  to  give 
notice  to  third  persons  that  the  husband  had 
agreed  to  join  in  the  mortgage,  and  the 
mortgage  will  not  be  reformed  in  equity,  nor 
the  execution  of  a  new  mortgage  compelled, 
so  as  to  affect  the  rights  of  persons  claim- 
ing under  the  husband,  acquired  after  the 
execution  of  the  imperfect  mortgage  and 
without  actual  notice  that  he  had  agreed 
to  join  therein.  Livingstone  v.  Murphy,  J 87 
Mass.  315,  105  Am.  St.  Rep.  400,  72  N.  E. 
1012. 

g.  Necessity  that  injury  he  substantial. 

The  power  of  rescinding  a  sale  of  real 
estate  is  one  of  the  highest  attributes  of  a 
court  of  equity,  and  the  public  good  requires 
that  it  be  exercised  with  great  caution  and 
only  in  cases  of  extraordinary  hardship; 
and  the  instances  in  which  the  power  is  ex- 
erted are  generally  cases  where  it  is  neces- 
sary in  order  to  prevent  great  mischief. 
Taylor  v.  Fleet,  4  Barb.  95;  Conaway  v. 
Gore,  24  Kan.  389;  Prcscott  v.  Cooper,  37 
La.  Ann.  553;  Hoeldtke  v.  Horstman  (Tex. 
Civ.  App.)    128  S.  W.  042. 

A  mistake  in  a  contract,  to  warrant  re- 
lief in  equitv,  must  be  material.  Marshall 
V.  Homier,  13  Okla.  204,  74  Pac.  308;  Burns 
v.  Caskev,  100  Mich.  94,  58  N.  W.  042; 
Daggett  V.  Aver,  05  N.  H.  82.  18  Atl.  109; 
Deare  v.  Carr,  3  N.  J.  Eq.  513;  Taylor  v. 
Fleet,  supra;  Mills  v.  Kampfe,  135  App. 
Div.  748,  119  N.  Y.  Supp.  903. 
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And  no  occasion  exists  for  the  reforma-  f 
tion  of  an  instrument  when,  upon  the  true 
construction  of  it,  its  meaning  and  elfect  are 
as  they  are  proposed  to  be  made  by  the 
amendment.  Heert  v.  Cruger,  14  Misc.  508, 
36  N.  Y.  Supp.  1063. 

Nor  will  a  contract  be  reformed  where 
the  contract  as  written  was  of  the  same  le- 
gal effect  as  the  court  is  asked  to  make  it. 
Wolsey  V.  Neeley,  46  111.  App.  387. 

And  a  mistake  will  not  be  corrected  in 
equity  by  making  a  contract  apply  to  lands 
which  had  been  omitted  from  it,  instead  of 
to  those  which  were  mentioned  in  it,  and  tu 
enforce  the  contract  when  corrected,  where 
the  parties  have  not  acted  upon  the  con- 
tract, and  there  are  no  equitable  circum- 
stances requiring  such  correction.  Climer 
▼.  Hovey,  16  Mich.  18. 

So,  if  a  party,  in  making  a  conveyance 
of  one  part  of  a  mining  claim,  makes  a 
mistake  against  himself  as  to  the  amount 
conveyed,  and,  in  another  part  of  the  same 
conveyance,  makes  a  mistake  in  his  own  fa- 
vor of  a  corresponding  amount  in  another 
portion  of  the  same  mine,  and  the  grantee 
obtains  no  more  in  the  aggregate  than  he 
purchased  and  paid  for,  the  equities  are 
equal,  and  a  court  of  equity  will  not  re- 
form the  conveyance  by  correcting  the  mis- 
take against  the  grantor,  to  the  injury  of 
the  other  party  upon  the  entire  transaction. 
Kinney  v.  Consolidated  Virginia  Min.  Co. 
4  Sawy.  382,  Fed.  Cas.  No.  7827. 

And  where  there  is  a  mutual  mistake  in 
the  land  intended  to  be  mortgaged,  but 
land  is  mortgaged  which  is  owned  by  the 
mortgagor,  and  there  is  a  foreclosure  sale 
and  purchase  thereunder  by  the  mortgagee, 
and  the  amount  of  the  bid  is  the  amount 
of  the  debt  due,  and  the  land  purchased  is 
worth  in  value  the  amount  of  the  bid,  the 
debt  is  paid  and  the  mortgage  is  extin- 
guished, and  there  can  be  no  reformation. 
Ray  V.  Ferrell,  127  Ind.  670,  27  N.  E.  169. 

Nor  should  a  sale  of  land  be  vacated  by 
reason  of  a  mistake  caused  by  the  repre- 
sentations of  the  seller  unless  the  difference 
between  the  recommended  and  the  actual 
value  of  the  property  is  very  considerable; 
a  mere  disappointment  on  the  part  of  the 
buyer  in  some  unimportant  particular,  al- 
though he  may  have  made  it  the  principal 
inducement  for  his  purchase,  is  not  enough. 
Taylor  v.  Fleet,  supra. 

And  if  an  amount  is  claimed  to  have  been 
over  paid  an  outgoing  partner  in  a  settle- 
ment on  a  dissolution  of  a  partnership,  the 
amount  must  be  certain,  and  the  error  made 
under  circumstances  and  be  of  such  a  char- 
acter as  to  make  it  just  and  equitable  that 
it  should  be  rectified.  Hunt  v.  Stuart,  63 
Md.  226. 

And  where  a  discharge  of  a  mortgage  is 
given  on  real  estate  for  less  than  is  due, 
by  reason  of  an  erroneous  computation  of 
interest,  it  is  not  a  matter  of  course  for 
equity  to  interfere  afterwards  to  correct  the 
error.  And  where  circumstances  appeared 
in  the  case  which  would  render  it  inequi- 
table for  the  holder  of  the  mortgage  to  col- 
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lect  the  full  amount  of  interest,  a  court  of 
equity  irrespective  of  strict  legal  rights 
will  decline  to  interfere  in  his  behalt 
Wright  V.  Garrison,  40  Mich.  50.  , 

So,  a  person  purchasing  l.ind  subject  'to 
a  mortgage  is  not  estopped  by  the  inser- 
tion, by  mistake  of  the  scrivener,  of  a  stipa- 
lation  that  the  grantee  agrees  to  pay  .tbe 
mortgage  debt,  since  the  mortgagee  is  not 
prejudiced  thereby.  Adams  v.  Wheeler,  M 
Ind.  261,  23  N.  E.  760. 

A  city  has  a  right  to  treat  its  con.net 
for  paving  as  reformed  to  conform  U  the 
real  agreement,  and  to  allow  clain^s  for 
paving  on  such  basis,  so  as  to  avoid  jitiga* 
tion  incident  to  reformation.  Fullerton  t. 
Des  Moines  (Iowa)   126  N.  W.  159. 

h.  Effect  of  adequate  remedy  at  law, 

A  court  of  equity  will  not  sustain  a  bul 
for  relief  if,  from  the  allegations,  it  appears 
that  the  complainant  has  an  adequate  rem- 
edy at  law.  Blanchard  v.  Kenton,  4  Bibb. 
451. 

And  where  a  purchaser  paid  more  for 
property  under  a  written  contract  to  pur- 
chase than  the  price  agreed  upon  by  the 
parties,  it  is  not  necessary  to  reform  tbe 
contract  in  equity,  since  the  purchaser  could 
sue  at  law  to  recover  the  money  pai<^ 
through  mistake,  and  if  the  contract  was  re- 
lied upon  as  a  defense,  could  show  that  it 
did  not  contain  the  true  contract.  Ragsdale 
V.  Turner,   141  Iowa,  604,  120  N.  W.  1(«. 

So,  where  a  person  sold  his  land,  and  it 
was  expressly  agi'eed  that  certain  grain 
should  be  reserved,  and  should  not  pass  with 
the  land,  and  the  stipulation  to  that  ef- 
fect was  left  out  of  the  agreement  by  mis- 
take, the  vendor  is  entitled  to  recover  of  the 
purchaser  for  grain  cut  and  carried  away, 
in  an  action  for  trespass.  Lauchner  v.  Rex, 
20  Pa.  464. 

A  party  is  entitled  to  relief  in  equity, 
however,  though  a  remedy  at  law  exists, 
where,  on  account  of  a  mistake  in  drawing 
up  the  instrument  intended  to  secure  tbe 
remedy,  it  is  not  as  full,  adequate,  and  com- 
plete as  the  one  contemplated  by  the  jar- 
ties.  Newcomer  v.  Kline,  11  Gill  &  J.  457, 
37  Am.  Dec.  74. 

And  though  a  party  named  as  obligee  in 
a  bond  may  sue  thereon  at  law,  it  does  not 
follow  that  he  has  an  adequate  remedy  at 
law,  so  that  equity  has  no  jurisdiction, 
since  he  is  entitled  to  a  security  tbe  con- 
sideration of  which  cannot  be  inquired  into 
at  law.  Montville  v.  Haughton,  7  Conn. 
643. 

And  though  one  who  purchases  propertj 
and  pays  more  therefor  than  the  price 
agreed  upon  by  the  parties  could  sue  at  law 
to  recover  money  paid  through  mistake,  hi 
can  recover  such  overpayments  in  a  suit 
to  reform  the  contract  where  no  objection  is 
made  to  that  form  of  action,  and  the  ob- 
jection that  tbe  purchaser's  remedy  'was  c^ 
the  deed,  and  not  to  correct  a  mistake  ia 
the  contract,  is  untenable.  Kagsdale  t. 
Turner,  141  Iowa,  604,  120  N.  W.  109. 
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''^^*^.  M  cor. '  Demand  for  reformation, 

J  Jj^y^f  and  for   the  reformation   of   a  docd 

J{f  '*       •'^  made  before  bringing  an  action  for 

/  '  ; .     formation,  where  this  is  the  only  re- 

*^*;«.r^^^j^^     Walls  V.  State,  140  Ind.  16,  38 

j/.fl  177;  Sparta  School  Twp.  v.  Mendcll, 
.  .,,    tnd.  188,  37  N.  E.  604. 
J'f^  0nt  when   a  bill   seeks   the   reformation 
,/^/i  a   -written    contract   on   the   ground    of 
'  iftistalce,  and   also  alleges   another  distinct 
.  ground  of  equitable  relief,  it  is  not  neces- 
sary t<>  allege  or  show  a  prior  request  for 
the  coi  rection  of  tl^e    mistake.      Miller    v. 
Louisville  &  N.  R.  Co.  83  Ala.  274,  3  Am. 
St.  Rep.  722,  4  So.  842;  Sparta  School  Twp. 
y.  Mendell,  supra. 

And  demand  for  the  reformation  of  a 
mortgage  need  not  be  made  or  alleged  be- 
fore suit  brought  to  reform  and  foreclose 
it.     Walls  V.  State,  supra. 

Nor  need  demand  for  the  correction  of 
a  mistake  be  shown  in  a  suit  to  quiet  title, 
in  which  the  mistake  is  alleged  as  a  de- 
fense.    Lucas  V.  Labertue,  88  Ind.  277. 

Nor  is  it  necessary  to  make  a  previous 
demand  for  a  reformation,  where  the  facts 
of  the  case  show  that  a  demand  would  have 
been  a  vain  and  useless  formality.  Weath- 
ers V.  Hill,  92  Ala.  492,  9  So.  412. 

And  a  bill  for  the  correction  of  a  mis- 
take in  a  deed  need  not  allege  when  the 
complainant  discovered  the  mistake,  or  that 
a  demand  or  request  had  been  made  for  its 
correction,  where  the  defendant  had  insti- 
tuted suit  in  ejectment  against  the  com- 
plainant's tenant,  thus  demonstrating  the 
uselessness  of  a  demand.  Jones  v.  McNeafy, 
130  Ala.  381,  101  Am.  St.  Rep.  38,  35  So. 
1022. 

j.  Pleadings. 

A  court  of  equity  will  exercise  the  power 
of  reforming  instrum£nts  with  caution,  and 
only  do  so  when  a  proper  case  is  made  by 
the  pleadings.  Strieker  v.  Tinkham,  35  Ga. 
176.  89  Am.  Dec.  280;  Burley  v.  Weller,  14 
W.  Va.  264. 

If  a  mistake  is  alleged  as  a  ground  for 
rpformation  of  a  contract,  it  must  be  stated 
with  precision,  and  made  apparent,  so  that 
the  eourt  may  rectify  it  with  a  feeling  of 
certainty  that  it  has  not  committed  another 
and  perhaps  greater  mistake.  Stearns  v. 
Page,  7  How.  819,  12  L.  ed.  928;  Farley  v. 
Brvant,  32  Me.  474;  Gamble  v.  Daugherty, 
71 'Mo.  699. 

And  where  fraud  is  relied  upon  to  secure 
the  reformation  of  an  instrument,  it  must 
be  averred.  Showman  v.  Miller,  6  Md.  479; 
Daughtrey  v.   K nolle,   44   Tex.   450. 

There  must  be  distinct  averments  as  to 
the  time  when  the  fraud,  mistake,  conceal- 
ment, or  misrepresentation  was  discovered, 
and  what  the  discovery  is,  so  that  the  court 
may  clearly  see  whether,  by  the  exercise  of 
ordinary  diligence,  the  discovery  might  not 
have  been  made  before,  Stearns  v.  Page, 
supra. 

And  it  IB  essential  that  such  fraud,  mis- 
take, or  surprise  should  be  alleged  in  the 
bill,  as  the  ground  and  object  of  the  parol 
proof.  Wesley  v.  Thomas,  6  Harr.  &  J.  24. 
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I  Nor  will  equity  reform  a  contract  on  the 
ground  of  mistake  unless^  the  allegations  in 
the  bill  are  sufliicient  to 'show  clearly  that 
it  was  really  by  mistake  that  the  parties, 
one  and  all,  entered  into  the  contract.  New- 
ell V.  Stiles,  21  Ga.  118. 

It  must  be  shown  that  the  mistake  was 
mutual.  Ramsey  y.  Smith,  32  N.  J.  Eq. 
28. 

And  the  complainant  must  show  that  an 
unfair  advantage  had  been  gained  by  the 
defendant  through  the  mistake,  and  that  the 
mistake  would  affect  him  inequitably  if  al- 
lowed  to  stand.    Lewis  v.  Lewis,  5  Or.  169. 

So,  where  a  bill  alleged  that  a  deed  was 
given  merely  to  secure  a  debt,  and  the  an- 
swer admits  that  the  grantors  made  a  ccr* 
tain  deed  in  writing,  of  such  date  and  of 
such  purport  and  effect  as  in  the  bill  men- 
tioned and  set  forth,  the  answer  is  not  such 
an  admission  of  the  nature  and  effect  of  the 
deed  as  to  preclude  all  inquiry  on  the  sub- 
ject.   Brown  y.  Balen,  33  N.  J.  Eq.  469. 

And  where  the  defense  in  an  action  on  a 
note  was  that  the  note  was  given  by  mis- 
take, but  the  plea  did  not  allege  how  the 
mistake  occurred,  evidence  in  general  terms 
that  the  note  was  given  by  mistake,  that 
the  consideration  thereof  was  settled  and 
paid  off  before  it  was  made  and  delivered, 
is  properly  excluded.  Carr  v.  Dickson,  68 
Ga.  144. 

So,  a  party  who  files  a  bill  to  correct  a 
mistake  m  a  written  agreement,  in  a  case 
in  which  the  court  has  the  power  to  make 
a  correction  therein,  must  not  only  state  in 
his  bill  the  agreement  as  it  ought  to  have 
been  reduced  to  writing,  but  also  the  sub- 
stance of  the  written  agreement  itself. 
Coles  y.  Bowne,  10  Paige,  526;  Wall  v.  Ar- 
rington,  13  Ga.  88;  Electric  Goods  Mfg.  Co. 
v.  Koltonski,  171  Fed.  550. 

And  he  must  allege  that  the  parties 
agreed  to  the  terms  of  the  contract  sought 
to  be  established.  House  v.  McMullen,  9 
Cal.  App.  664,  100  Pac.  344. 

And  he  must  allege  distinctly  what  the 
original  agreement  was,  and  point  out  with 
clearness  wherein  there  was  a  mistake,  and 
that  it  did  not  arise  from  gross  negligence 
on  his  part.  Meier  y.  Kelly,  20  Or.  86,  25 
Pac.  73. 

Nor  can  correction  of  a  deed  be  obtained 
without  showing  that  the  complainant  holds 
under  it.    Ballentine  v.  Clark,  38  Mich.  395. 

And  where  a  party  avers  a  mistake  to 
have  been  made  in  a  deed  of  exchange,  and 
sets  up  a  verbal  contract  differing  from  the 
deed,  which  expressed  the  consideration  to 
be  the  exchange  of  lands  described  therein, 
and  asks  a  specific  performance  of  the  ver- 
bal contract,  the  terms  of  the  contract  must 
be  accurately  stated  in  the  bill,  and  the 
proof  must,  in  every  essential  particular, 
corresp(>nd  with  the  terms  of  the  contract 
thus  set  up.  Atlantic  &  G.  C.  Consol  Coal 
Co.  y.  Maryland  Coal  Co.  62  Md.  135. 

So,  a  complaint  for  the  reformation  of 
a  mortgage  containins^  an  erroneous  descrip- 
tion should  set  out  tlie  land  mortgaged,  the 
mistake  which  occurred,  and  the  prayer  for 
relief  should  be  for  the  reformation  of  the 
58 
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instrument  in  accordance  with  the  correc- 
tion of  the  mistake.  Walls  v.  State,  140 
Ind.  10,  38  N.  E/177. 

And  where,  in  foreclosure  proceedings, 
objection  is  made  to  the  introduction  of  the 
mortgage  on  the  ground  that  the  certificate 
is  defective,  the  plaintiff  should  be  per- 
mitted to  amend  his  complaint,  and  prove 
that  the  acknowledgment  was  made  in  com- 
pliance with  the  statute,  and  have  judgment 
reforming  the  certificate.  Hutchinson  v. 
Ainsworth,  63  Cal.  286. 

And  a  complaint  to  correct  a  written  con- 
tract on  the  ground  of  mistake,  and  to  en- 
force it,  wherein  it  is  averred  in  a  general 
and  indefinite  way  that  by  tlie  mistake,  in- 
advertence, or  neglect  of  the  scrivener  draw- 
ing it  up,  and  without  any  fault  of  the 
plaintiff,  the  contract  does  not  fully  set 
lorth  the  agreement  of  the  parties,  without 
showing  in  what  respect  or  particulars  it 
fails  to  set  forth  the  agreement,  and  wliat 
words  are  omitted  that  it  was  agreed  should 
be  inserted,  or  what  words  are  inserted  con- 
trary to  the  intention  of  the  parties,  is  in- 
sufficient.    Baldwin  v.  Kerlin,  46  Ind.  426. 

So,  in  order  to  correct  a  deed,  whether  on 
the  ground  of  mutual  mistake,  mistake  of 
one  party  and  fraud  on  the  part  of  the  oth- 
er party  to  the  contract,  when  it  was  drawn 
by  mistake  as  an  absolute  deed,  but  was  in- 
tended to  be  a  mortgage  or  trust  deed,  or  tx> 
establish  a  resulting  trust  arising  on  a  ver- 
bal agreement  to  buy  for  another,  or  to  set 
up  a  last  deed,  allegations  of  the  party  seek- 
ing relief  to  this  effect  are  necessary  to 
show  his  right  to  it.  Harding  v.  Long,  103 
N.  C.  1,  14  Am.  St.  Rep.  776,  9  S.  E.  446. 

And  an  equitable  decree  confirming  the 
title  to  real  estate  of  which  a  defective  con- 
veyance had  been  made  will  not  be  granted 
without  proof  of  an  agreement  to  convey  for 
the.  consideration  stated  in  the  bill,  al- 
though the  answer  admits  an  agreement  to 
convey  for  a  different  consideration,  valu- 
able in  law,  and  an  intention  to  make  a 
valid  conveyance,  but  the  bill  in  such  case 
may  be  amended  by  leave  of  court  at  the 
hearing  upon  the  bill,  answer,  and  proofs, 
by  striking  out  the  consideration  stated, 
and  substituting  that  admitted.  Doe  v. 
Doe,  37  N.  H.  268. 

And  a  complaint  for  rescission  of  a  con- 
tract for  fraudulent  representations  must 
positively  and  directly  allege  that  the  rep- 
resentations inducing  the  execution  of  the 
contract  were  relied  on,  and  were  false,  and 
knovm  to  be  false  by  the  other  party  when 
made,  and  that  plaintiff  did  not  know  their 
falsity,  and  was  misled,  to  his  injury. 
Church  V.  Baumgardner  (Ind.  App.)  92  N. 
E.  7. 

And  an  allegation  in  a  complaint  for  ref- 
ormation by  a  proportionate  reduction  of 
the  price  in  a  contract  of  sale  of  a  tract  of 
land,  under  the  mutual  mistake  of  fact  that 
it  contained  28  acres,  when  it  contained  sev- 
eral acres  less,  is  insufficient  when  it  does 
not  allege  that  the  mistake  of  the  vendor 
of  the  land  as  to  acreage  was  what  induced 
the  purchaser  to  fix  tl»e  contract  price,  in- 
stead of  a  proportionately  reduced  rate,  or 
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that  the  purchaser  meant  to  fix  the   to* 
by  a  certain  sum  per  acre,  the  mere  st*^ 
ment  that  she  was  mistaken  as  to  the  n^ 
ber  of  acres  not  having  the  effect  of   f' 
an  allegation.     MoiTett  v.  Jalfe,   132    j 
Div.  7,  116  N.  Y.  Supp.  402,  reversinj 
Misc.  584,  114  N.  Y.  Supp.  614. 

But  a  complaint  in  a  suit  to  reform  re- 
tract, which  contains  a  succinct  statjest 
of  the  contract  as  intended  by  the  p.iki, 
and  the  agreement  actually  reduced  t'«rit 
ing  and  signed,  and  points  out  the  difiT'Ase^ 
between  the  contract  agreed  upon  nsd  tbe 
one  alleged  to  have  been  signed  by  nisUke, 
and  that  the  difference  was  caused  bj  tbe 
mutual  mistake  of  the  parties,  is  suificinit. 
Webb  V.  Haminond,  31  Ind.  App.  613,  68  X. 
E.  916;  State  v.  Lorenz,  22  Wash.  289,  60 
Pac.  644. 

It  need  not  set  out  the  exact  langoage 
omitted  from  or  inserted  in  the  writtea 
agi'eemeut  by  mistake.  State  v.  Lorenz,  so- 
pra. 

And  a  bill  for  reformation  of  a  contraet. 
alleging  what  the  real  agreement  was,  ami 
that,  by  mutual  mistake  and  inadvertence 
of  the  parties  and  the  scrivener,  tbe  con- 
tract was  not  so  executed,  sufficiently  shows 
that  the  mistake  was  mutual. ,  Smelser  t. 
Pugh,  29  Ind.  App.  614,  64  N.  E.  943. 

And  the  fact  that  the  complaint  in  an  ae* 
tion  for  the  reformation  of  a  mortgage  daa 
not,  in  express  terms,  aver  that  the  mort- 
gage was  erroneously  executed  through  mu- 
tual mistake,  will  not  render  it  insufficient, 
if  it  sets  up  facts  from  which  such  a  con- 
clusion is  inevitable.  Murdoch  ▼.  Leonard, 
16  Wash,  142,  45  Pac.  751. 

Nor  is  it  necessary,  in  order  to  entitle 
a  contract  intended  to  include  certain  land, 
which  does  not  do  so  by  mistake,  to  be  re 
formed  or  enforced,  that  the  agreement 
should  show  an  adequate  consideration,  and 
in  an  action  on  the  contract  no  consider- 
ation for  its  execution  need  be  allespd. 
Peasley  v.  McFadden,  68  Cal.  611,  10  Pac. 
179. 

And  a  prayer  in  a  petition  in  an  action  in 
equity  on  a  policy  of  insurance,  that  the 
policy  be  so  reformed  as  to  permit  concur 
rent  insurance  of  a  specified  amount,  and 
for  such  other  and  further  relief  as  plain- 
tiiT  may  be  or  show  himself  entitled  to,  is 
broad  enough  to  include  relief  from  a  pro- 
vision of  the  policy  rendering  it  void  if  tbe 
insured  now  has  or  shall  hereafter  procure 
any  other  insurance,  unless  consent  in  writ- 
ing is  indorsed  on  the  policy.  Fitchner  t. 
Fidelity  Mut.  Fire  Asso.  103  Iowa,  276,  75 
N.  W.  630. 

So,  where,  in  an  action  upon  a  written 
contract,  the  defendant  claims  a  mistake, 
and  seeks  to  have  the  contract  reformed  be- 
cause thereof,  he  should  allege  tbe  facts  en- 
titling him  to  the  reformation  by  way  of 
counterclaim  or  cross  bill,  and  should  pray 
judgment  for  such  reformation.  Bom  t. 
Schrenkeisen,  110  N.  Y.  56,  17  N.  E.  33P; 
Green  v.  Stone,  54  N.  J.  Eq.  387,  55  Am. 
St.  Rep.  677,  34  Atl.  1099. 

And  all  the  persons  interested  must  be 
made  parties  thereto.  Green  v.  Stone,  supra. 
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I' I  And  although  the  defendant  in  a  suit  by 
*'*  vendor  to  recover  possession  of  land  con- 
>yed  by  mistake  may,  in  his  pleading,  ifely 
on  his  deed  alone,  he  may  show  without 
special  plea  that  after  the  discovery  of  the  i 
alleged  mistake,  the  vendor  received  a  full 
consideration  for  the  land,  and  agreed  to 
let  the  conveyance  remain  undisturbed. 
VVittbecker  v.  Walters,  69  Tex.  470,  6  S.  W. 
788. 

So,  defenses  in  an  action  to  reform  a 
deed,  that  the  deed  expresses  the  contract, 
and  if  it  does  not,  there  was  such  a  mutual 
mistake  as  would  authorize  defendant  to 
rescind,  are  not  inconsistent,  and  both  may 
be  relied  upon.  Lord  v.  Horr,  30  Wash. 
477,  71  Pac.  23. 

But  where  a  plaintiff  alleged  the  execu- 
tion and  delivery  by  the  defendant  to  his 
testator  of  a  bond  for  the  payment  of  a 
certain  sum,  and  a  mortgage  to  secure  the 
same,  and  the  defendant  denied  the  execu- 
tion of  the  bond  and  mortgage,  but  did  not 
set  up  any  equitable  defense,  he  will  not  be 
permitted  to  show  on  the  trial  by  oral  tes- 
timony that  it  was  agreed  between  himself 
and  the  obligee  in  the  bond,  at  the  time  it 
was  executed,  that  the  bond  should  cover 
only  such  amount  as  should  be  found  to  be 
due  from  defendant  to  the  obligee,  upon  a 
settlement.  MofBtt  v.  Maness,  102  N.  C. 
457,  9  S.  E.  399. 

So,  a  bill  in  equity,  which,  as  originally 
filed,  prayed  for  the  reformation  of  a  mort- 
gage and  the  foreclosure  thereof,  may  be 
amended  by  striking  out  the  prayer  for  a 
foreclosure,  and  making  the  bill  one  for  the 
reformation  of  the  mortgage,  and  for  the 
renK>va]  of  a  cloud  on  the  title  of  the  mort- 
gagee. Hawkins  v.  Pearson,  96  Ala.  369,  11 
8o.  304. 

And  although  a  judgment  cannot  be  set 
aside  and  a  new  trial  granted  merely  on  the 
ground  of  a  mistake  of  counsel  on  a  ques- 
tion of  law,  yet,  after  reversal  of  a  judg- 
ment on  appeal,  if  the  mandate  is  sufficient- 
ly broad  to  permit  it,  the  trial  court  may 
allow  the  pleadings  to  be  amended  so  as  to 
meet  the  objections  to  the  former  judgment, 
and  to  that  end  may  allow  a  defense  im- 
properly pleaded  to  be  perfected,  or  a  new 
defense,  by  way  of  counterclaim  or  other- 
wise, to  be  pleaded,  although  the  effect  is  to 
relieve  the  party  from  the  effect  of  such  a 
mistake.  Wisconsin  M.  &  F.  Ins.  Co.  Bank 
V.  Mann,  100  Wis.  696,  76  N.  W.  777. 

And  where  a  father,  in  making  a  gratui- 
tous disposition  of  some  of  his  lands  among 
his  sons,  made  a  mistake  in  the  description 
of  the  land  in  a  deed  to  one  of  tliem,  and 
he  took  possession  and  improved  the  lands 
intended  thereby  to  be  conveyed,  and  gave  a 
lo^rtgage  upon  the  same,  and  afterwards, 
on  discovery  of  the  mistake  in  the  deed,  af- 
ter the  father's  death,  procured  the  other 
heirs,  except  one,  to  convey  the  lands  by 
proper  description  to  his  wife,  for  the  pur- 
pose of  defrauding  the  mortgagee,  a  bill  to 
foreclose  the  mortgage,  which  joins  as  de- 
fendants the  wife  of  the  mortgagor  and  the 
heir  whose  interest  was  not  conveyed  to  such 
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wife,  and  seeks  to  litigate  their  rights  to 
the  lands  as  against  the  mortgage,  setting 
out  the  facts,  and  praying  for  a  correction 
of  the  mistake  in  the  deed,  and  a  foreclosure 
of  the  mortgage,  is  not  demurrable  on  the 
ground  of  multifariousness  in  this  regard, 
and  the  complainant  is  not  required  to  wait 
until  he  has  foreclosed  the  mortgage  and 
become  the  purcliaser  before  he  can  litigate 
such  adverse  claims  to  the  land.  Cummings 
v.  Freer,  26  Mich.  128. 

Ic.  Proof* 

1,  Nature  of. 

Equity  will  grant  relief  on  the  ground  of 
mistake,  not  only  when  the  mistsdce  is  ex- 
pressly proved,  but  also  when  it  may  be  in- 
ferred from  the  nature  of  the  transaction. 
Geib  v.  Reynolds,  36  Minn.  331,  28  N.  W. 
923. 

When  a  mistake  appears  upon  the  face 
of  a  written  instrument,  a  court  of  equity 
will  correct  it  without  evidence  aliunde, 
Wagenblast  v.  Washburn,  12  Cal.  208;  Mi- 
chel v.  Tinsley,  69  Mo.  442. 

As,  for  instance,  where  the  seal  is 
omitted,  where  the  deed  purports  to  be  un- 
der seal,  and  where  there  is  no  granting 
clause,  although  there  are  words  of  war- 
ranty.   Michel  v.  Tinsley,  supra. 

And  where  the  evidence  in  a  case  shows 
clearly,  unequivocally,  and  decisively  the  ex- 
istence of  a  mistake  in  an  instrument,  and 
there  is  no  evidence  to  the  contrary,  a  ver- 
dict against  its  correction  is  contrary  to 
law  and  evidence,  and  without  evidence  to 
support  it.  Crockett  v.  Crockett,  73  Ga. 
647. 

And  a  mistake  in  a  deed  in  the  omission 
of  land  therefrom  intended  to  be  included 
may  be  established  by  evidence  of  the  cir- 
cumstances and  nature  of  the  transaction, 
and  the  conduct  of  the  parties  in  relation 
thereto,  provided  the  natural  and  reason- 
able inferences  to  be  drawn  therefrom  clear- 
ly and  decidedly  prove  the  alleged  mistake. 
Layman  v.  Minneapolis  Realty  Co.  60  Minn. 
136,  62  N.  W.  113. 

And  the  original  contract  or  writing  may 
be  given  in  evidence,  as  well  as  subsequent 
acts  done  or  procured  by  the  party  charged 
with  the  fraud,  and  which  tend  to  prove 
fraud  or  mistake.  Columbus  &  T.  R.  Co.  y. 
Steinfeld,  42  Ohio  St.  440. 

And  option  contracts  forming  the  basis 
of  the  transaction  pursuant  to  which  a 
deed  was  made  are  admissible  in  evidence 
in  an  action  to  reform  the  deed,  alleged  to 
contain,  by  mutual  mistake,  other  lands  be- 
sides those  intended  to  be  conveyed.  Stahn 
V.  Hall,  10  Utah,  400,  37  Pac.  586. 

So,  a  witness  may  testify  as  to  the  in- 
tention of  the  parties  in  an  action  to  re- 
form a  deed  for  mistake.  Southern  Finish- 
ing &  Warehouse  Co.  v.  Ozment,  132  N.  C. 
839,   44    S.   E.    681. 

And  a  deed  for  a  tract  of  land  described 
by  metes  and  bounds,  and  of  estimated 
quantity,  for  a  given  sum,  imports  a  sale 
in  gross,  and  i^  much  larger  deficit  in  quai)« 
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tity  would  be  required  to  evidence  mistake 
than  where  the  sale  was  made  by  the  acre. 
Rich  V.  Ferguson,  46  Tex.  396. 

it  has  been  held,  however,  that  evidence 
outside  the  deed,  and  inconsistent  with  it, 
must  be  shown  in  order  to  set  up  a  parol 
trust  or  to  reform  the  deed.  Harding  v. 
Long,  103  N.  C.  1,  14  Am.  St.  Rep.  775, 
9  S.  E.  446;  Brock  v.  O'Dell,  44  S.  C.  22, 
21  S.  E.  976. 

And  tliat  where  a  mistake  is  alleged  in  a 
deed,  it  may  be  proved  by  o titer  than  the 
subscribing  witnesses,  they  being  dead. 
Brock  V.  O'Dell,  supra. 

So,  courts  of  equity  will  grant  relief  more 
readily  where  the  mistake  is  made  to  ap- 
pear by  reference  to  another  writing.  Wyche 
V.  Greene,  11  Ga.  159. 

And  while  the  most  unequivocal  testi- 
mony is  required  before  courts  of  equity 
will  grant  relief  against  written  contracts, 
antiquity  of  the  transaction,  as  well  as  the 
fact  that  the  donor  himself  was  the  drafts- 
man of  the  instrument,  incrcniies  the  diffi- 
culty as  to  the  sufficiency  of  the  proof. 
Wyche  v.  Greene,  .10  Ga.  57. 

So,  courts  of  equity  are  reluctant  to  rec- 
tify deeds  on  oral  evidence  unless  there  are 
circumstances  which,  in  tlieir  opinion,  jus- 
tify a  trial  on  affidavit  evidence,  such  as 
where  final  instructions  are  proved,  and 
it  is  clear  that  the  deed  as  executed  de- 
parted from  them.  Bonhote  v.  Henderson 
[1895]  1  Ch.  742,  affirmed  in  [1895]  2  Ch. 
202. 

And  where  a  deed  executed  and  accepted 
as  execution  of  a  contract  to  convey  differs 
from  such  contract  as  to  the  amount  of  land 
conveyed,  the  presumption  is  that  the  deed, 
being  the  last  express  agreement  on  the  sub- 
ject, expresses  the  final  purpose  of  the  par- 
ties, and  that  the  change  was  made  by  mu- 
tual agreement;  and  the  mere  fact  that  the 
contract  and  the  deed  do  not  agree  does  not 
make  out  a  case  for  the  reformation  of  the 
deed;  it  must  be  proved  that  the  discrep- 
ancy arose  through  fraud  or  mj stake. 
Whitney  v.  Smith,  33  Minn.  124,  22  N.  W. 
181. 

2.  Burden  of. 

While  courts  of  equity  have  jurisdiction 
to  reform  written  instruments  on  the 
ground  of  mutual  mistake,  yet  the  presump- 
tion is  that  the  writing  speaks  the  final 
agreement  of  the  parties,  and  the  burden  is 
on  the  complainant,  seeking  for  the  refor- 
mation of  the  instrument,  to  overcome  this 
presumption.  Donaldson  v.  Levine,  93  Va. 
472,  25  S.  E.  541;  Moore  v.  Tate,  114  Ala. 
582,  21  So.  820;  Smith  v.  Allen,  102  Ala. 
407,  14  So.  760;  Campbell  v.  Hatchett,  55 
Ala.  548;  Hertzler  v.  Stevens,  119  Ala.  333, 
24  So.  521 ;  Hough  v.  Smith,  132  Ala.  204, 
31  So.  500;  George  v.  Howard,  56  Iowa, 
046,  10  N.  W.  212;  Dulany  v.  Rogers,  50 
Md.  624;  Griffin  v.  Miller,  188  Mo.  327,  87 
S.  W.  455;  Brown  v.  Brown,  79  Hun,  44, 
29  N.  Y.  Supp.  652;  Berringer  v.  Schaefer, 
62  How.  Pr.  69. 

And  the  burden  of  proof  to  establish 
fraud  or  mistake  which  will  warrant  the 
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reformation  of  a  contract  rests  upon  tl»e 
person  asserting  it.  Bigelow  v.  Wilson,  99 
Iowa,  456,  68  N.  W.  798;  George  v.  How- 
ard, supra. 

Besides  the  ordinary  burden  of  proof 
which  rests  upon  every  litigant  who  hoid« 
the  affirmative  of  an  issue,  there  is  in  ca^s 
for  the  reformation  of  written  instruments 
the  additional  burden  of  overcoming  the 
strong  presumption  created  by  the  contract 
itself.  Harrison  v.  Hartford  F.  Ins.  Co. 
30  Fed.  862. 

And  one  who  seeks  the  reformation  of  a 
contract  because  of  a  mutual  mistake  has 
the  burden  to  establish  both  the  mntaal 
agreement  and  the  mistake,  not  merely  \ff 
a  preponderance  of  evidence,  but  by  proof  so 
ctear  and  convincing  as  thoroughly  to  satis- 
fy the  mind  of  the  court.  Simpkins  v.  Tav- 
lor,  81  Hun,  467,  31  N.  Y.  Supp.  169;  Colis 
V.  Bowne,  10  Paige,  526;  St.  Anthony  Falls 
W^ater-Power  Co.  v.  Merrlman,  35  Minn.  4^, 
27  N.  W.  199. 

So,  the  burden  rests  with  one  seeking  to 
rescind  a  contract,  or  to  relieve  himself 
from  some  contractual  liability  on  account 
of  the  fraud  of  another,  clearly  to  prove  the 
fraud  or  the  circumstances  from  which  it 
should  be  assumed.  Hoeldtke  ▼.  Horstman 
(Tex.  Civ,  App.)   128  S.  W.  642. 

And  where  a  grantor  seeks  to  avoid  a 
deed  on  the  ground  of  mistake  or  frand, 
and  it  appears  he  was  the  owner  of  the  land 
for  many  years  before  the  deed,  the  burden 
of  proving  his  ignorance  of  the  nature  and 
extent  of  his  title  rests  upon  him.  Tavlor 
V.  Cayce,  97  Mo.  242,  10  S.  W.  832. 

So,  a  person  suing  to  reform  a  written 
instrument  has  the  burden  of  showing  that, 
when  altered,  it  will  correctly  show  the  ac- 
tual intention  of  both  parties.  Potter  v. 
Frank   (Me.)    76  Atl.  489. 

And  where  a  written  instrument  is  souglit 
to  be  reformed  upon  the  ground  that,  br 
mistake,  it  does  not  correctly  set  forth  the 
intention  of  the  parties,  or  where  the  dec- 
laration of  the  mortgagor  at  the  time  he 
executed  the  mortgage,  that  the  equity  of 
redemption  should  pass  to  the  mortgagee,  is 
sought  to  be  proved,  or  where  it  is  insisted 
that  the  mortgagor,  by  a  subsequent  parol 
agreement,  surrendered  his  rights,  the  bur- 
den of  overcomin»5  the. strong  presumption 
arising  from  the  terms  of  a  written  instru- 
ment rests  upon  the  moving  party.  How- 
land  v.  Blake,  97  U.  S.  624,  24  k  ed.  1027. 

And  a  person  filing  a  bill  to  correct  and 
reform  policies  of  insurance  as  to  their 
dates  has  the  burden  to  show  by  dear,  ex- 
act, and  convincing  evidence  that  the  poli- 
cies do  not  truly  sUite  the  real  date  of  their 
issuance.  Mitchell  v.  Capital  City  Ins.  Co. 
110  Ala.  683,  17  So.  678. 

And  the  burden  rests  with  an  insurance 
company  in  an  action  against  it  upon  a  pol- 
icy, to  show  that  the  policy  did  not  in  fact 
cover  loss  from  tornado,  and  that  the  ftil- 
ure  to  erase  the  word  "tornado**  from  the 
policy,  or  the  insertion  of  that  word,  was 
a  mistake  which  neither  the  insurer  nor  the 
insured  intended.  Arkansas  Mut  F.  Ins- 
Co,  V.  Witham,  82  Ark,  226,  101  S.  W.  7» 
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But  the  burden  of  proof  does  not  rest 
upon  the  defendant  in  an  attack  by  the 
maker  upon  a  trust  deed,  to  establish  that 
the  plaintiff,  who  made  and  seeks  to  cancel 
the  deed,  understood  it  at  the  time  it  was 
executed.  Taylor  v.  Buttrick,  165  ^fass. 
547,  62  Am.  St.  Rep.  630,  43  N.  £.  607. 

8»  Cogency  of* 
(a)  General  vulea. 

Equity  has  jurisdiction  to  reform  written 
instruments  where  there  is  a  mutual  mis- 
take, or  mistake  on  one  side  and  fraud  or 
inequitable  conduct  on  the  other,  if  the  evi- 
dence be  sufficiently  cogent  thoroughly  to 
satisfy  the  mind  of  the  court.  Nutter  v. 
Brown,  61  W.  Va.  598,  42  S.  E.  661;  Cross 
V.  Bean,  81  Me.  525,  17  Atl.  710. 

Or,  as  it  is  put  by  some  of  the  cases,  if 
the  evidence  of  the  mistake  or  fraud  be 
"clear  and  convincing/'  or  "clear  and  satis- 
factory." Berry  v.  Sowell,  72  Ala.  14; 
Whitehead  v.  Brown,  18  Ala.  682;  Colorado 
Inv.  Loan  Co.  v.  Beuchat  (Colo.)  Ill  Pac. 
61;  Sawyer  v.  Hovey,  3  Allen,  331,  81  Am. 
Dec.  659;  Story  v.  Gammell,  68  Neb.  709,  94 
N.  W.  982;  Mitchell  v.  Griffith  (Neb.)  126  N. 
W.  998;  Tilton  v.  Tilton,  9  N.  H.  385;  Smith 
V.  Allen,  1  N.  J.  £q.  43,  21  Am.  Dec.  33; 
Biggs  v.  Bailey,  49  W.  Va.  188,  38  S.  E. 
499;   Jarrell  v.  Jarrell,  27  W.  Va.  743. 

And  evidence  leaving  no  reasonable  doubt 
that,  through  a  mistake,  an  instrument  does 
not  embody  the  real  intention  of  the  parties 
to  it,  warrants  equity  in  reforming  the  in- 
strument.   Fuclis  V.  Treat,  41  Wis.  404. 

A  mere  preponderance  of  the  evidence  of 
mistake  is  not  sufficient.  Moore  v.  Tate, 
114  Ala.  682,  21  So.  820;  Hough  v.  Smith, 
132  Ala.  204,  31  So.  500;  Arkansas  Mut.  F. 
Ins.  Co.  V.  Witham,  82  Ark.  226,  101  S.  W. 
721;  Wilson-Ward  Co.  v.  Farmers'  Union 
Gin  Co.  (Ark.)  120  S.  W.  847;  Tillar  v. 
Wilson,  79  Ark.  256,  96  S.  W.  381;  Lou- 
kowski  V.  Prypr,  46  Colo.  584,  106  Pac.  7; 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co. 
102  Mass.  45;  Burns  v.  Caskey,  100  Mich. 
94,  68  N.  W.  642;  Crookston  Improv.  Co. 
V.  Alarshall,  57  Minn.  333,  47  Am.  St.  Rep. 
612,  59  N.  W.  294;  Fritz  v.  Fritz,  94  Minn. 
264,  102  N.  W.  705;  Mikiska  v.  Mikiska, 
90  Minn.  258,  95  N.  W.  910;  Layman  v. 
Minneapolis  Realty  Co.  60  Minn.  136,  62 
N.  W.  113;  Devcreux  v.  Sun  Fire  Office,  51 
Hun,  147,  4  N.  Y.  Supp.  655;  Weed  v. 
Whitehead,  1  App.  Div.  192,  37  N.  Y.  Supp. 
178;  Bowers  v.  New  York  L.  Ins.  Co.  68 
Fed.  785. 

'Sot  is  it  sufficient  that  there  may  be  some 
reason  to  presume  a  mistake.  Wall  v.  Ar- 
rin^ton,  13  Ga.  88. 

And  it  has  been  held  that  the  existence 
of  the  original  contract,  and  of  a  mistake 
in  reducing  it  to  writing,  must  be  shown 
"beyond  a  reasonable  doubt,"  or  "beyond 
a  reasonable  controversy,"  to  warrant  refor- 
mation. 'Smith  V.  Allen,  102  Ala.  407,  14 
"Ri>.  700;  Moore  v.  Tate,  supra;  Clopton  v. 
Martin,  11  Ala.  187;  Hand  v.  Cox  (Ala.) 
.51  So.  519:  Parker  v.  Carter,  91  Ark.  102, 
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120  S.  W.  836;  Franklin  v.  Jones,  22  Fla. 
526 ;  Jackson  v.  Magbee,  21  Fla.  622  ;^yche 
V.  Greene,  11  Ga.  159;  llouser  v.  ^stin,  2 
Idaho,  204,  10  Pac.  37;  Sutherland  v.  Suth- 
erland, 69  111.  481;  Douglas  v.  Grant,  12 
111.  App.  273;  Linn  v.  :parkey,  7  Ind.  69; 
Wachendorf  v.  Lancaster,  61  Iowa,  509,  16 
N.  W.  533,  14  N.  W.  316;  Bodwell  v^  Bea- 
ton, 40  Kan.  36,  18  Pac.  901;  Schaefpr  y. 
Mills,  69  Kan.  26,  76  Pac.  436;  Andrews  v. 
Andrews,  81  Me.  338,  17  Atl.  166;  National 
F.  Ins.  Co.  V.  Crane,  16  Md.  260,  77  Am.  Dec. 
289;  Stockbridge  Iron  Co.  v.  Hudson  Iron 
Co.  102  Mass.  45,  s.  c.  subsequeht  appeal, 
107  Mass.  290;  Mosby  v.  Wall,  23  Miss.  81, 
55  Am.  Dec.  71 ;  Steinberg  v.  Phcenix  Iim.  Co. 
49  Mo.  App.  255;  Henderson  v.  Stokes,  42 
N.  J.  Eq.  586,  8  Atl.  718;  Miaghan  v.  Hart- 
ford F.  Ins.  Co.  12  Hun,  321;  Devereux  v. 
Sun  Fire  Office,  supra;  Coles  v.  Bowne,  10 
Paige,  526;  Berringer  v.  Schae^r,  52  How. 
Pr.  69;  Boyertown  Nat.  Bank  v.  Hartman, 
147  Pa.  558,  30  Am.  St.  Rep.  759,  23  Atl. 
824;  Moser  v.  Libenguth,  2  Eawle,  428; 
Deseret  Nat.  Bank  v.  Dinwoodfey^  17  Utah, 
43,  53  Pac.  215;  Bailey  v^^WooddUry,  50  Vt 
166;  Fudge  v.  Pavne,  80  Va.  303,  10  S.  E. 
7;  Jarrell  v.  Jarrell,  27  W.  Va.  743;  Meis- 
winkel  v.  St.  Paul  F."^  M.  Ins.  Co.  76  Wis. 
147,  6  L.R.A.  200,  43  N.  W.  669;  Howland 
V.  Blake,  97  U.  S.  624,  24  L.  ed.  1027 ;  Pope 
V.  Hoopes,  84  Fed.  927. 

But  that  the  proof  of  mistake  must  be  be- 
yond a  reasonable  doubt  to  warrant  refor- 
mation has  been  contradicted,  the  rule  be- 
ing held  to  be  that,  to  reform  and  correct 
a  written  instrument  upon  the  ground  of 
mistake,  the  evidence  must  be  clear  and  con- 
vincing, but  it  is  not  necessary  that  the 
proof  establish  the  mistake  clear  of  all  reaj- 
sonable  doubt.  Wall  v.  Meilke,  89  Minn. 
232,  94  N.  W.  088,  overruling  on  this  point, 
Guernsey  v.  American  Ins.  Co.  17  Minn. 
104,  Gil.  83;  Stille  v.  McDowell,  2  Kan. 
374,  85  Am-  Dec.  590;  Southard  v.  Curley, 
134  N.  Y.  348,  16  L.R.A.  581,  30  Am.  St. 
Rep.  642,  31  N.  E.  330;  Archer  v.  Cali- 
fornia Lumber  Co.  24  Or.  341,  33  Pac.  526. 

And  the  general  trend  of  the  decisions 
would  seem  to  be  to  require  considerably 
more  cogency  of  evidence  than  the  ordinary 
preponderance  rule  of  civil  cases,  but  it  was 
not  designed  to  go  quite  to  the  extent  of  re- 
quiring the  strict  ''beyond  a  reasonable 
doubt"  rule  of  the  criminal  law. 

The  courts  of  difTerent  jurisdictions  have 
adopted  different  methods  of  expressing  the 
test  applied  to  the  cogency  of  evidence  of 
mistake  necessary  to  the  reformation  of  a 
written  instrument.  A  group,  in  which  Ala- 
bama takes  the  lead,  fixes  the  requirement 
as,  "clear,  exact,  and  convincing,"  or,  "sat- 
isfactory evidence."  Moore  v.  Tate,  supra; 
Mitchell  V.  Capital  City  Ins.  Co.  110  Ala. 
683,  17  So.  678;  Burnell  v.  Morris,  106  Ala. 
349,  18  So.  82;  Ohlander  v.  Dexter,  97  Ala. 
476,  12  So.  51;  Guilmartin  v.  Urquhart,  82 
Ala.  570,  1  So.  897 ;  Alexander  v.  Caldwell, 
55  Ala.  517;  Hertzler  v.  Stevens,  119  Ala. 
333,  24  So.  521;  Hough  v.  Smith,  supra; 
White  V.  Ilenderson-Boyd  Lumber  Co. 
(Ala.)   51  So.  764. 
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Another  group  of  cases  has  adopted  the 
test  that  the  mistake  must  be  proved  by 
clear  and  satisfactory  evidence,  or  by  clear 
and  convincing  evidence.  Burns  v.  Caskey, 
^jHxpra;  Hinton  v.  Citizens'  Mut.  Ins.  Co.  G3 
Ala.  488;  Tyson  v.  Chestnut,  100  Ala.  671, 
13  So.  763;  Mitchell  Mfg.  Co.  v^Kempner, 
84  Ark.  349,  106  S.  W.  880;  Ezelf  v.  Humph- 
rey, 90  Ark.  24,  117  S.  W.  758;  Parker  v. 
Carter,  supra;  Lestrade  v.  Barth,  19  Cal. 
060;  Leonis  v.  Lazzarovich,  55  Cal.  52;  Jar- 
natt  V.  Cooper,  69  Cal.  703 ;  Cox  j?.  Woods, 
67  Cal.  317,  7  Pac.  722;  Sullivan  v.  Moor- 
head,  99  Oal.  167,  33  Pac.  790;  I^oukowski 
V.  Pryor,  supra;  Jacobs  v.  Pa  rod  i,  60  Fla. 
641,  39  So.  833;  Hunter  v.  Bilyeu,  30  111. 
228;  Adams  v.  Robertson,  37  111.  46; 
Miner  v.  Hess,  47  111.  170;  Scliwass  Vj^Her- 
shey,  125  111.  663,  18  N.  E.  272;  Rexroat  v. 
Vaughn,  181  111.  167,  54  N.  E.  917;  North- 
field  Farmers'  Twp.  Mut.  F.  In^.  Co.  v. 
Sweet,  46  111.  App.  598;  Oiler  v.  Gard,  23 
Ind.  212;  Osmundson  v.  Thomp^n  Bros.  90 
Iowa,  755,  67  N.  W.  803;  Ring  v.  Ash- 
worth,  3  Iowa,  458;  Wachendorf  v.  Lan- 
caster, supra;  Cummins  v.  Moiiteith,  61 
Iowa,  541,  10  N.  W,  591 ;  Murpliy  v.  First 
Nat.  Bank,  96  Iowa,  326^63  N.  W.  702; 
Mahoning  Coal  Co.  v.  Dowling  (Ky.)  124 
S.  W.  370;  Fitzpatrick  v.  Rjugo,  9  Ky.  L. 
Rep-  603,  6  S.  W.  431 ;  iEtna Indemnity  Co. 
V.  Baltimore,  S.  P.  &  C.  R,  Co.  112  Md.  389, 
76  Atl.  251 ;  Mendenhall  v.  Steckel,  47  Md. 
463,  28  Am.  Rep.  481 ;  Hu(^  v.  Stuart,  53 
Md.  225-;  German  American  Ins.  Co.  v. 
Davis,  131  Mass.  316;  Sawyer  v.  Hovey,  3 
Allen,  331,  81  Am.  Dec.  659;  Crookston 
Improv.  Co.  v.  Marshall;  Layman  v.  Minne- 
apolis Realty  Co.;  and  Mikiska  v.  Mikiska, 
—supra;  Bartlett  v.  Brown,  121  Mo.  353, 
25  S.  W.  1108;  Henderson  v.^easley,  137 
Mo.  199,  38  S.  W.  950;  Griffii^.  Miller,  188 
Mo.  327,  87  S.  W.  455;  Slobodisky  v. 
Phenix  Ins.  Co.  52  N€b^95,  72  N.  W.  483 ; 
Green  v.  Stone,  64  N.  J.  Eq.  387,  55  Am. 
^  St.  Rep.  577,  34  Atl.  1099;  Nevius  v.  Dun- 
lap,  33  N.  Y.  676;  Miaghan  v.  Hartford  F. 
Ins.  Co.  supra;  Greene  v.  Smith,  13  App. 
Div.  459,  43  N.  Y.  Supp.  610;  Komegav,v. 
Everett,  99  N.  C.  30,  6  S.  E.  418;  Harjing 
v.  Long,  103  N.  C.  1,  14  Am.  St.  Rep.  775, 
9  S.  E.  445;  Ranney  v.  McMullen,  5  Abb.  N. 
C.  246;  Daveng^rt  v.  Sovil,  6  Ohio  St.  459; 
Clayton  v.  Freet,  10  Ohio  St.  545;  Foster  v. 
Schmeer,  15  Or.  363,  16  Pac.  626;  Epstein 
V.  State  Ins.  Co.  21  Or.  179,  27  Pac.  1045; 
Phoenix  F.  Ins.  Co.  v.  Gurnee,  1  Paige,  278, 
19  Am.  Dec.  431;  Monks  v.  McGrady,  71 
Tex.  134,  8  S.  W.  617;  Fishack  v.  Ball,  34 
W.  Va.  644,  12  S.  E.  856;  Robinson  v.  Bjai- 
den,  44  VV.  Va.  183,  28  S.  E.  798;  Kropp  v. 
Kropp,  97  Wis.  137,  72  N.  W.  381 ;  Snell  v. 
Atlantic  F.  &  M.  Ins.  Co.  98  U.  S.  85,  25 
L.  ed.  52;  United  States  v.  Cushman,  2 
Sumn.  426,  Fed.  Cas.  No.  14,908. 

That  is,  the  evidence  must  be  such  that, 
if  standing  alone,  uncontradicted,  it  would 
establish  a  clear  prima  facie  case  of  fraud 
or  mistake.    Jarnatt  v.  Cooper,  69  Cal.  703. 

And  such  as  would  have  satisfied  a  chan- 
cellor or  court  of  equity  under  the  former 
practice.  Kornegay  v.  Everett,  supra;  Wil- 
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liamson  v.  Carpenter,  205  Pa.  164,  54  All. 
718;  Breneiser  v.  Davis,  141  Pa.  85,  21  AtL 
508. 

There  must  have  been  a  plain  mistake, 
clearly  made  out  by  satisfactory  proof. 
Kent  v.  Manchester,  29  Barb.  595 ;  Southard 
v.  Curley,  134  N.  Y.  148,  16  L.R,A.  561,  30 
Am.  St.  Rep.  642,  31  N.  £.  330. 

The  prayer  for  relief  in  such  case  must  be 
supported  by  overwhelming  evidence;.  Pal- 
mer V.  Hartford  F.  Ins.  Co.  54  Conn.  488. 
9  Atl.  248. 

And  another  group  has  said  that  the  evi- 
dence must  be  "clear  and  strong,"  or, 
"strong  and  conclusive."    Dulany  v.  Ro^gers, 

60  Md.  524;  Beall  v.  Greenwade,*0  Md.  185, 
Ligon  v.  Rogers,  12  Ga.  281;  Goodell  t. 
Field,  16  Vt.  448;  Preston  v.  Whitcomb,  17 
Vt.  183;  Barry  v.  Harris,  49  Vt.  392;  Shat- 
tuck  v.  Gay,  45  Vt.  87;  Weidebusch  v.  Hart- 
enstein,   12  W.  Va.  760. 

And   still  another  group  holds   that   the 
proof   of   the   mistake   must   be   clear,    nn- 
equivocal,     and     decisive.       Davenport     t. 
Hudspeth,    81    Ark.    166,    98   S.     W.     699; 
Marquette  Timber  Co.  v.  Chas.  T.  Abeles  Co. 
81  Ark.   420,  99  S.   W.  085;   Wilson- Ward 
Co.  v.  Farmers*  Union  Gin  Co.   (Ark.)    126 
S.  W.  847 ;  Turner  v.  Todd,  85  Ark.  62,  107 
S.  W.   181;   Arkansas  Mut.   F.  Ins.  Co.  t. 
Witham,  82  Ark.  228,  101  S.  W.  721;  Tillar 
V.   Wilson,    79    Ark.    256,   96   S.   W.    381; 
Goerke  v.  Rodgers,  75  Ark.  72,  86  S.  W.  837 : 
McGuigan  v.  Gaines,  71  Ark.  614,  77  S.  W. 
52;    Colorado    Inv.    Loan    Co.    v.    Benchat 
(Colo.)   Ill  Pac.  61;  Wall  v.  Arrington,  13 
Ga.  88;  Allen  v.  Elder,  76  Ga.  674,  2  Am.  St 
Rep.    63;    Iverson  v.  Wilbum,   65   Ga.   103; 
Habbe  v.  Viele,  148  Ind.  116,  45  N.  E.  783, 
47  N.  E.  1 ;  National  F.  Ins.  Co.  v.  Crane,  16 
Md.  260,  77  Am.  Dec.  289;  Philpot  v.  Elliott, 
4  Md.  Ch.  273;  State  ex  rel.  Frank  v.  Frank, 

61  Mo.  98;  Williamson  v.  Carpenter,  supra; 
Cranston  Print  Works  v.  Dyer,  19  R.  1.  208, 
32  Atl.  922;  Bowers  v.  New  "kork  L.  Ins. 
Co.  68  Fed.  785. 

And  equity  will  not  overturn  a  written 
instrument  on  the  ground  of  mistake  if  the 
evidence  tending  to  establish  the  mistake 
was  of  no  greater  weight  than  that  tending 
to  disprove  the  mistake.  Goerke  v.  Rodg- 
ers, supra. 

So,  it  is  held  tnat  courts  of  chancery  will 
exercise  their  jurisdiction  to  reform  writ- 
ten contracts  on  the  ground  of  mistake  yerv 
sparingly,  and  only  upon  the  clearest  and 
most  satisfactory  proof  as  to  the  intention 
of  the  parties.     Trout  v.  Goodman.  7  Ga. 
383;     Wall     v.     Arrington     and   Ligon   v. 
Rogers,   supra;   Gray   v.  Woods,  4  Blackf. 
432;    Hileman    v.    Wright,     9     Ind.    126; 
Stover  v.  Poole,  67  Me.  217;  Tesson  v.  At- 
lantic Mut.  Ins.  Co.  40  Mo.  33,  93  Am.  Dee. 
293;   Lyman  v.  United  Ins.  Co.  17  Johos. 
373;     '1  alley    v.    Courtney,    1   Heisk.  715; 
DonaldsoHi  v.  Levine,  93  Va.  472,  25  S.  E. 
541;    Pulaski    Iron   Co.  v.  Palmer,  89  V*. 
384,   16   S.  E.   275;    Carter  v.  McArtor,  28 
Gratt.  356. 

And  to  warrant  a  correction,  evidence  to 
show  a  mistake  in  a  written  instnimwt 
must  be  clear  and  strong,  so  as  to  establiiik 
the  mistake  to  the  entire  satisfaction  of  the 
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court.  Gillespie  v.  Moon,  2  Johns.  Ch.  596, 
7  Am.  Dee.  559;  Ford  v.  Joyce,  78  N.  Y. 
618;  McDonnell  v.  Milholland,  48  Md.  540; 
Seward  v.  Spurgeon,  9  Wash.  /4,  37  Pac. 
303;  VanVleet  v.  Sledge,  45  Fed.  743; 
Ivinson  v.  Button,  98  U.  S.  79,  26  L.  ed. 
G6;  Simmons  Creek  Coal  Co.  v.  Doran,  142 
U.  S.  417,  35  L.  ed.  1063,  12  Sup.  Ct  Rep. 
239. 

The  proof  must  be  full,  satisfactory,  and 
conclusively  convincing.  Phoenix  Ins.  Co. 
V.  Ryland,  69  Md.  437,  1  L.R.A.  548,  16  Atl. 
109;  Beard  v.  Hubble,  9  Gill,  420;  Prior  v. 
Davis  (Fla.)  50  So.  535;  Franklin  v.  Jones, 
22  Fla.  526;  Northfield  Farmers*  Twp.  Mut. 
F.  Ins.  Co.  V.  Sweet,  46  111.  App.  598; 
Pennell  v.  Wilson,  2  Robt.  505. 

It  must  be  clear,  certain,  and  satisfactory. 
Bailey  v.  Bailey,  8  Humph.  230;  Home  F. 
Ins.  Co.  V.  Wood,  50  Neb.  381,  69  N.  W.  941. 

The  evidence  must  be  clear,  positive,  and 
convincing.  Turner  v.  Shaw,  96  Mo.  22,  9 
Am.  St.  Rep.  31^,  8  S.  W.  897;  Rowley  v. 
Flannelly,  30  N.  J.  Eq.  612. 

It  must  be  clear,  precise,  and  indubitable. 
Boyertown  National  Bank  v.  Hartman,  147 
Pa,  558,  30  Am.  St.  Rep.  759,  23  Atl.  842 ; 
Breneiser  v.  Davis'  and  Williamson  v. 
Carpenter,  supra. 

It  must  be  of  such  a  character  as  would 
move  a  chancellor  to  reform  a  written 
instrument,  and  not  merely  of  such  a  char- 
acter as  might  induce  a  jury  to  reform  it, 
and  it  must  relate  to  the  time  when  the 
instrument  was  executed.  Williamson  v. 
Carpenter,  supra. 

The  mistake  must  be  established  by  the 
weight  of  evidence,  and  must  not  be  a  mere 
inference.  Mattingly  v.  Speak,  4  Bush,  316; 
Stockhoff  V.  Brannin,  14  Ky.  L.  Rep.  717. 

And  "must  be  clearly  established"  or 
"must  be  clearly  proved"  has  been  repeated- 
ly applied  to  the  questions  of  the  intended 
contract  and  the  mistake.  Carnall  v.  Wil- 
son, 14  Ark.  482;  Parker  v.  Carter,  91  Ark. 
162,  120  S.  W.  836;  Hathaway  v.  Brady, 
23  Cal.  121;  Stille  v.  McDowell,  2  Kan.  374, 
85  Am.  Dec.  590;  Conaway  v.  Gore,  24  Kan. 
389;  Stockhoff  v.  Brannin,  supra;  Farley  v. 
Bryant,  32  Me.  474;  Burgin  v.  Giberson, 
26  N.  J.  Eq.  72;  Kent  v.  Manchester,  2» 
Barb.  595;  Eborn  v.  Cannon,  43  Tex.  231; 
Bonneville  v.  Dum  (Tex.  Civ.  App.)  ]28  S. 
W.  1179;  Probate  Ct.  v.  May,  52  Vt.  182; 
Shirley  v.  Rice,  79  Va.  442;  Griswold  v. 
Hazard,  26  Fed.  135;  New  York  L.  Ins.  Co. 
v.  McMaster,  30  C.  C.  A.  532,  57  U.  S.  App. 
638,  87  Fed.  63,  reversing  78  Fed.  33 ;  Unit- 
ed States  V.  Cushman,  2  Sumn.  426,  Fed. 
Cas.  No.  14,908. 

The  proper  rule  has  been  held  to  be  that 
the  party  seeking  to  reform  a  written  agree- 
ment must  establish  the  fact  that  there  was 
a  mutual  mistake  not  simply  by  a  pre- 
ponderance of  the  evidence,  but  by  such 
evidence  as  will  show  conclusively  that  a 
mistake  has  been  made,  and  satisfy  the 
court  or  jury  of  such  mistake  beyond  a 
reasonable  doubt.  Devereux  v.  Sun  Fire 
Office,  51  Hun,  147,  4  N.  Y.  Supp.  655. 

And  the  word  "conclusive,"  as  used  with 
reference  to  the  character  of  evidence  neces- 
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sary  in  cases  in  which  it  is  sought  to  reform 
an  instrument  for  fraud  or  mistake,  means 
that  measure  or  degree  of  proof  which  pro- 
duces in  the  unprejudiced  mind  the  belief 
and  conviction  of  the  truth  of  the  facts  as- 
serted, having  in  view  all  the  facts  and 
circumstances  surrounding  the  transaction. 
West  V.  West,  90  Iowa,  41,  57  N.  W.  039. 

A  writing  is  itself  regarded  as  evidence 
so  strong  that  only  other  unequivocal  evi- 
dence, irresistibly  conclusive,  is  sufficient  to 
reform  it*  Jarrell  v.  Jarrell,  27  W.  Va. 
743;  Western  !Min.  &  Mfg.  Co.  v.  Peytona 
Cannel  Coal  Co.  8  W.  Va.  406. 

And  the  proof  must  be  free  from  all 
reasonable  doubt,  almost,  if  not  quite,  in- 
controvertible, and  clear  and  overwhelming. 
National  F.  Ins.  Co.  v.  Crane,  supra. 

To  warrant  a  reform,  the  same  strength 
of  evidence  is  required  to  establish  a  mis- 
take in  a  written  conveyance  as  to  establish 
a  trust.    Modrell  v.  Riddle,  82  Mo.  31. 

The  proper  proof  of  mistake  which  will 
warrant  its  reformation  means  something 
more  than  cogent  inference  or  strong  prob- 
ability, generated  by  the  evidence.  Talley  v. 
Courtney,  1   Heisk.   716. 

To  warrant  reformation  in  equity,  the 
evidence  must  show  certainly  in  what  the 
mistake  consists.  Spare  v.  Home  Mut.  Ins. 
Co.  19  Fed.  14;  Weed  v.  Whitehead,  1  App. 
Div.  192,  37  N.  Y.  Supp.  178. 

And  if  proof  as  to  a  mistake  in  a  written 
instrument  is  doubtful  or  unsatisfactory, 
the  writing  will  be  held  to  express  correctly 
the  intention  of  the  parties.  Deserct  Nat. 
Bank  v.  Dinwoodey,  17  Utah,  43,  53  Pac. 
215. 

And  where  an  agreement  is  twice  re- 
duced to  writing  in  the  same  words,  and  a 
party  to  it  seeks,  contrary  to  both,  to  vary 
them,  it  can  only  be  done  on  the  strongest 
proof  possible.  Henkle  v.  Royal  Exch. 
Assur.  Co.  1  Ves.  Sr.  317. 

So,  a  person  who  seeks  to  reform  an'  in- 
strument upon  the  ground  of  mistake  must 
,not  only  show  clearly  and  beyond  doubt  that 
there  has  been  a  mistake,  but  he  must  also 
show  with  equal  clearness  and  certainty  the 
exact  and  precise  form  and  import  that  the 
instrument  ought  to  have  been  made  to  as- 
sume, in  order  that  it  might  express  and 
effectuate  what  was  really  intended  by  the 
parties.  Keedy  v.  Nally,  63  Md.  311 ;  Guil- 
martin  v.  Urquhart,  82  Ala.  570,  1  So.  897 ; 
Schwass  V.  Hershey,  125  111.  653,  18  N.  E. 
272;  Fritz  v.  Fritz,  94  Minn.  264,  102  N.  W. 
705 ;  Green  v.  Stone,  54  N.  J.  Eq.  387,  56 
Am.  St.  Rep.  577,  34  Atl.  1099;  Fowler  v. 
Fowler,  4  DeG.  A  J.  250. 

And  where  a  person  sold  land,  and  there 
was  a  mistake  in  the  conveyance  as  to  the 
quantity  of  land  intended  to  be  conveyed, 
the  grantor  supposing  he  owned  the  tract 
as  described,  a  reformation  of  the  deed,  re- 
lieving the  grantor  from  his  covenants  with 
reference  to  the  land  not  owned  by  him, 
will  not  be  had  unless  he  established  the 
mistake  by  evidence  of  the  most,  satisfactory 
character.  McTucker  v.  Taggart,  29  Iowa, 
478. 

And  to  reform  a  warranty  deed  to  con- 
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form  to  the  intention  of  the  parties  that  it 
was  to  be  a  mortgage,  on  tlic  ground  that 
there  was  a  mistake,  the  evidence  must  be 
clear,  satisfactory,  specific,  and  convincing 
that  there  was  such  a  mistake.  Forester 
V.  Van  Auken,  12  N.  D.  176,  96  N.  W.  301. 

So,  in  reforming  written  business  con- 
tracts, courts  of  equity  move  with  great 
caution,  and  proof  of  the  mistake,  and  that 
it  really  gives  an  unjust  advantage  to  one 
party  over  the  other,  must  be  ot  the  most 
convincing  character.  Park  ^ros.  v. 
Blodgett  &  C.  Co.  64  Conn.  28,  29  Atl.  133. 

Nor  will  the  reformation  of  an  insur- 
ance policy  by  changing  the  date  of  is- 
suance be  granted,  where  the  evidence  as  to 
the  exact  day  of  issuance  is  founded  on  in- 
ference or  presumption, -and  not  upon  actual 
knowledge.  Mitchell  v.  Capital  City  Ins. 
Co.  110  Ala.  683,  17  So.  678. 

So,  to  warrant  the  reformation  of  a 
bond  against  sureties  to  make  it  corre- 
spond with  what  the  parties  intended  and 
supposed  it  to  be,  there  must  be  clearness 
and  certainty  in  showing  the  mistake,  every 
presumption  being  in  favor  of  the  instru- 
ment as  it  is,  and  the  evidence  must  be 
unequivocal,  both  that  an  error  was  com- 
mitted, and  as  to  its  precise  character. 
State  ex  rel.  Frank  v.  Frank,  61  Mo.  98. 

And  oflicers  of  a  corporation  who  executed 
its  note  and  personally  signed  it  cannot 
have  the  note  reformed  for  mistake,  so  as 
to  exempt  them  from  liability,  in  accord- 
ance with  the  claimed  understanding  of  the 
parties  that  they  were  not  to  be  personally 
liable,  where  the  evidence  does  not  clearly 
show  that  the  understanding  was  as  claimed. 
Wilson-Ward  Co.  v.  Farmers*  Union  Gin 
Co.  (Ark.)  126  S.  W.  847. 

So,  before  a  court  of  chancery  will  con- 
sent to  correct  a  mistake  in  the  terms  of  a 
deed,  participated  in  by  only  one  of  the 
parties  thereto,  where  no  fraud  or  deception 
18  practised,  and  where  a  party  of  ordinary 
intelligence,  who  can  read,  has  deliberately 
executed  said  deed,  the  proof  of  mistake, 
where  admitted  at  all,  must  be  strong,  clear, 
preponderating,  and  convincing  to  the  mind 
of  the  court.  Pennybacker  v.  Laidley,  33  W. 
Va.  624,  1 1  S.  E.  39. 

Nor  will  equity  reform  a  written  contract 
where  the  proof  in  the  action  for  refor- 
mation does  not  show  the  provisions  of  the 
contract  sought  to  be  reformed.  Webb  v. 
Hammond,  31  Ind.  App.  613,  68  N.  E.  916. 

And  it  is  error  for  a  trial  court,  in  an 
action  to  reform  a  contract  by  inserting  an 
additional  provision  constituting  a  new 
consideration,  to  insert  such  provision,  un- 
less the  testimony  establishes  that  as  the 
true  agreement  and  contract  between  the 
parties.  Jewett  v.  Chicago,  M.  &  St.  P.  R. 
Co.  45  Mo.  App.  58. 

To  warrant  the  reformation  of  a  written 
instrument  for  mistake,  however,  it  is  not 
entirely  accurate  to  require  that  the  testi- 
mony should  be  positive;  the  better  rule  is 
that  it  should  be  clear,  strong,  and  satis- 
factory, whether  positive  or  presumptive. 
Greer  v.  Caldwell,  14  Ga.  207,  58  Am.  Dec. 
.553. 
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And  while,  as  a  general  rule,  in  order  to 
induce  a  court  of  equity  to  rectify  an  instiu- 
nient  on  the  ground  of  mistake,  it  must  be 
shown  that  the  mistake  was  the  concurreot 
mistake  of  all  the  parties,  this  rule  applies 
to  the  ordinary  cases  of  rectifying  mistake? 
in  an  instrument  where  it  is  sought  to  alter 
the  instrument  in  some  prescribed  or  definite 
method,  and  for  this  reason  it  is  nccessar? 
to  prove  not  only  that  there  has  been  a  mis- 
take, but  also  what  was  intended  to  be  done, 
in  order  that  the  instrument  may  be  set 
right  according  to  what  was  intended;  aini 
the  rule  does  not  apply  to  a  case  in  which 
the  purpose  of  the  rectification  is  to  set 
aside  the  deed  pro  tanto  as  to  the  parties 
alleging  the  mistake;  for  such  a  case  no 
proof  would  be  necessary  of  any  further 
agreement.  Bentley  v.  Mackay,  4  De  G.  F. 
&  J.  279. 

So,  where  a  court  of  error,  acting  upon  a 
bill  of  exceptions,  reviews  the  finding  of  tbe 
court  below  upon  the  fact  of  mistake,  a 
doubt  as  to  the  degree  of  clearness  will  not 
authorize  a  reversal.  Clavton  v.  Freet,  10 
Ohio  fc?t.  544. 

And  where  the  fact  of  mutual  mistake  is 
clearly  shown  or  conceded,  the  ordinary  rule 
as  to  the  preponderance  of  evidence  con- 
trols in  a  suit  for  reformation  of  a  con- 
tract, as  to  the  consideration,  the  perform- 
ance, and  the  prejudice.  Conaway  y.  Gore, 
24  Kan.  389. 

And  parol  evidence  of  confessions  or 
declarations  of  a  party  to  a  contract  as  to 
a  mistake  made  thirteen  years  before,  if 
uncorroborated  by  other  facts  and  circum- 
stances, is  not  sufficient  to  warrant  a 
reformation  of  the  contract.  Gillespie  ?. 
Moon,  2  Johns.  Ch.  596,  7  Am.  Dec  559. 

So,  when  reformation  is  sought  of  a  deed 
which,  through  fraud  or  mistake,  conveys 
less  land  than  was  orally  bought  and  paid 
for,  the  caso  does  not  stand  as  if  there  were 
no  deed,  and  the  error  may  be  corrected 
without  proof  of  such  part  performance  as 
is  necessary  for  a  decree  of  specific  perform- 
ance, compelling  a  conveyance  of  the  whole 
land  when  no  part  of  it  has  been  conveyed. 
Hitchins  v.  Pettingill,  68  N.  H.  3. 

And  a  written  contract  will  not  be  re- 
formed to  correspond  to  the  alleged  intent 
of  the  parties  at  the  instance  of  one  of  them, 
who  acknowledges  that  it  was  read  over  to 
him  before  its  execution,  and  that  be  vns 
then  satisfied  with  it,  though  there  is  other 
evidence  of  mutual  mistake.  Jurgensen  ▼. 
Carlesen,  97  Iowa,  627,  66  N.  W.  877. 

So,  evidence  that  a  written  contract  was 
fraudulently  misread  to  a  party  when  he 
signed  it,  by  a  third  person  to  whom  it  was 
intrusted  merely  for  the  purpose  of  delivery, 
is  insufficient  to  warrant  a  reform  of  the 
contract.  Sylvius  v.  Kosek,  117  P*-  ^7,  2 
Am.  St.  Rep.  646,  11  Atl.  392. 

(h)  Contradiction  as  to  intention* 

The  right  of  recovery  oi  a  party  to  a  con- 
tract on  a  question  of  reformation  for  mis- 
take is  not  confined  to  cases  in  which  tberf 
is  no  conflict  of  evidence  upon    the  question 
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of  the  intention  of  the  parties.  Devereux 
V.  Sun  Fire  Office,  51  Hun,  147,  4  N.  Y. 
Supp.  655;  Mills  V.  Mills,  30  N.  Y.  S.  R. 
166,  8  N.  Y.  Supp.  811. 

'ihe  fact  that  there  is  a  conflict  of  evi- 
dence with  reference  to  a  mutual  mistake  in 
a  contract  is  not  necessarily  a  bar  to  relief 
in  the  way  of  reformation.  Jenkins  v. 
Ufaiver,  29  N.  Y.  S.  K.  880,  9  N.  Y.  Supp. 
J9;  Sullivan  v.  Moorhead,  99  Cal.  157,  33 
Pac.  796;  Hutchinson  v.  Ainsworth,  73  Cal. 
452,  2  Am.  St.  Rep.  823,  15  Pac.  82. 

It  is  sufficient  if  upon  all  the  evidence  the 
mistake  is  establislied  in  a  clear  and  con- 
vincing manner,  to  the  entire  satisfaction 
of  the  court.  Hutchinson  v.  Ainsworth, 
supra. 

And  if  the  proofs  of  mistake  of  a  scrivener 
in  drawing  a  deed  are  entirely  plain  and 
satisfactory  to  the  court,  relief  by  way  of 
reformation  will  be  granted,  though  the 
mistake  is  denied  and  there  is  a  conflict  of 
testimony.  Baldwin  v.  National  Hedge  & 
Wire  Fence  Co.  19  C.  C.  A.  575,  39  U.  S. 
App.  162,  73  Fed.  574. 

And  it  is  sufficient  to  justify  the  refor- 
mation of  a  written  contract  for  mistake, 
if  the  evidence  is  conflicting  as  to  the  mis- 
take of  one  party,  and  tends  to  show  that 
the  other  party  knew  or  suspected  that  the 
first  party  was  making  a  mistake.  Wilson 
V.  Moriarity,  88  Cal.  207,  26  Pac.  85. 

And  where  a  deed  conveys  a  right,  and 
then  reserves  and  takes  away  tlie  same 
right,  and  one  of  the  parties  interested 
claims  it  to  be  a  Inistake,  and  the  other 
claims  that  the  deed  is  as  it  was  intended  to 
be,  it  cannot  be.  said,  because  of  the 
contradiction,  that  the  proof  of  the  mistake 
is  not  clear,  convincing,  and  conclusive  so 
as  to  warrant  a  reformation  of  the  deed, 
since  the  deed  as  it  stood,  conveying  and 
tnking  away  precisely  the  same  right,  would 
be  entirely  useless.  Perry  y.  Knight,  85  Me. 
184,  27  Atl.  96. 

So,  where  the  evidence  in  an  action  to  re- 
form a  deed  is  sufficient  to  satisfy  the 
court  that  the  deed  does  not  express  the 
intention  of  the  parties,  the  court  is  not 
bound  to  accept  the  statement  of  the  defend- 
ant as  to  his  intention,  in  contradiction  of 
the  written  contract;  and  from  his  state- 
ment to  the  plaintiff  that  the  deed  was  in- 
tended to  be  an  execution  of  the  agreement 
the  court  is  authorized  to  find  that  the 
mistake  was  mutual,  and  that  his  failure 
to  include  in  his  deed  all  the  lots  sold,  in 
accordance  with  the  written  agreement, 
without  showing  a  release  from  his  obliga- 
tion, was  either  a  mistake  on  his  part  or  a 
fraud  upon  the  plaintiffs.  Sullivan  v. 
Moorhead,   supra. 

And  where  the  evidence  which  tends  to 
prove  fraud  or  mistake  in  an  action  for  the 
reformation  of  a  written  instrument,  if 
standing  alone,  uncontradicted,  is  sufficient- 
ly clear  and  convincing,  the  judgment  can- 
not be  reversed  on  the  ground  that  such 
eyidenc3  is  contradicted  by  other  evidence, 
since  the  right  to  pass  upon  the  credibility 
of  witnesses  is  not  vested  in  the  court;  the 
only  question  to  be  decided  by  the  court  in 
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respect  to  the  sufficiency  of  the  evidence  is 
\vh(*iher  that  which  tends  to  prove  the  al- 
leged fraud  or  mistake,  if  standing  alone, 
witiiout  contradiction,  would  make  a  prima 
facie  case.    Jarnatt  v.  Cooper,  59  Cal.  703. 

The  denial  under  oath  by  the  defendant  in 
a  suit  to  reform  an  instrument  on  the 
ground  of  mistake,  that  there  was  any  mis- 
take, however,  must  be  given  considerable 
weight  in  determining  the  sufficiency  of  the 
evidence  to  establish  mutual  mistake.  Les- 
ser V.  Demarest  (N.  J.  Eq.)  72  Atl.  14; 
Fowler  v.  Fowler,  4  De  G.  &  J.  250. 

And  where  the  answer  to  a  bill  alleging 
a  contract  to  have  been  entered  into  by  mis- 
take denies  the  mistake,  the  strongest  proof 
is  necessary  to  destroy  the  effect  of  the  de- 
nial. Watkins  v.  Stockett,  6  Harr.  A,  J. 
435;  Goerke  Co.  v.  Diskon  (N.  J.  Eq.)  75 
Atl.  780;  Greene  v.  Smith,  13  App.  Div. 
459,  43  N.  Y.  Supp.  610;  Meiswinkel  v.  St. 
Paul  F.  &  M.  Ins.  Co.  76  Wis.  147,  6  L.R.A. 
200,  43  N.  W.  669. 

And  where,  in  a  suit  to  reform  a  written 
instrument,  there  is  nothing  but  the  recollec- 
tion of  witnesses,  and  the  defendant,  by  his 
answer,  denies  the  case  sot  up  by  the  plain- 
tiff, the  plaintiff  is  without  a  remedy. 
Mortimer  v.  Sliortall,  2  Drury  &  War.  363; 
Ramsey  v.  Smith,  32  N.  J.  Eq.  28;  McClain 
V.  Smith,  158  Pa.  49,  27  Atl.  853;  Sable  v. 
Maloney,  48  Wis.  331,  4  N.  W.  479. 

Nor  will  equity  interpose  to  amend  a 
written  instrument,  such  as  a  policy  of  in- 
surance, without  the  clearest  and  most  satis- 
factory proof  of  the  mistake  and  of  the  real 
agreement  between  the  parties, — especially 
where  the  mistake  is  denied  in  the  answer. 
Lyman  v.  United  Ins.  Co.  2  Johns   Ch.  630. 

So,  where,  in  an  action  to  correct  a  deed 
to  make  it  conform  to  the  alleged  intentions 
of  the  parties,  two  of  them  are  dead,  and 
the  evidence  as  to  the  mistake  is  contradic- 
tory, the  reformation  will  be  refused.  Webb 
V.  Nease,  66  Ark.  155,  49  S.  W.  1081. 

And  in  a  suit  for  the  reformation  of  a 
deed  conveying  real  estate,  so  as  to  make  the 
deed  comply  with  a  previous  parol  agree- 
ment, when  the  testimony  is  conflicting  and 
is  not  full,  clear,  and  convinc^ing  in  favor  of 
reformation,  a  decree  denying  reformation 
will  not  be  reversed  as  contrary  to  the  evi- 
dence.   Prior  V.  Davis  ( Fla. )  50  So.  534. 

So,  where  it  is  sought  to  reform  a  writ- 
ten instrument,  and  the  testimony  of  part  of 
the  witnesses  is  explicit  and  satisfactory, 
and  stands  upon  an  equal  footing  with  that 
of  other  witnesses,  contradictory  thereto,  as 
to  credibility,  and  conforms  with  the  writ- 
ten agreement,  the  agreement  will  be  upheld. 
Hoover  v.  Reilly,  2  Abb.  (U.  S.)  471,  Fed. 
Cas.  No.  6,677. 

And  where  the  evidence  as  to  whether  a 
written  contract  by  mistake  omitted  a 
clause  agreed  upon  by  the  parties  is  con- 
flicting, and  the  witnesses  seem  to  be  equally 
reliable,  and  both  sides  are  supported  by  cir- 
cumstances attending  the  negotiations  for 
the  contract  and  the  performance  of  work 
under  it,  the  proof  is  not  of  that  clear  and 
conclusive  character  required  to  justily  the 
court  in  reforming  the  contract.     Little  v. 
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Webster,  16  N.  Y.  S.  R.  107,  1  N.  Y.  Supp. 
316. 

And  where  one  party  to  an  assignment  of 
a  mortgage  testiiies  distinctly  to  facts  in- 
dicating that  no  guaranty  was  in  contempla- 
tion of  the  parties  prior  to  the  execution  of 
the  assignment,  and  the  attorney  for  the 
other  party,  corroborated  by  his  clerk,  testi- 
fies that  the  former  party  positively  agreed 
to  guarantee  the  mortgage  immediately  be- 
fore the  assignment  was  drawn  and  execut- 
ed, and  that  in  his  presence  he  dictated  to 
his  clerk  the  form  in  which  the  guaranty 
should  be  drawn,  no  case  for  a  reform  of  the 
assignment  by  striking  out  the  guaranty  is 
made  out.    Moran  v.  McLarty,  75  N.  Y.  25. 

Nor  is  parol  evidence  to  vary  a  written 
deed  permitted  to  prevail  against  the  posi- 
tive answer  of  the  defendant  denying  the 
charges  of  inserting  provisions  in  tlie  in- 
strument different  from  those  agreed  upon, 
and  of  surprise  on  the  complainant  in  the 
execution  of  the  deed,  where  the  complain- 
ant might  have  read  the  deed,  and  it  was 
his  own  folly  if  he  did  not  or  if  he  signed 
when  he  did  not  understand  it.  Picton  v. 
Graham,  2  Desauss.  Eq.  592. 

And  when  on  a  bill  filed  by  a  grantor  to 
have  a  deed  reformed  by  striking  out  the 
covenants  of  warranty,  the  complainant's 
evidence  is  that  he  employed  an  attorney 
to  foreclose  the  mortgage  under  which  the 
land  was  sold,  and  to  prepare  a  deed  to  the 
purchaser,   and  upon   its  preparation,   sup- 

gosing  it  contained  only  a  conveyance  of 
is  interest  as  mortgagee,  he  signed  it  with- 
out reading  it  over  and  without  knowing 
it  contained  covenants  of  warranty,  and  the 
attorney  testified  that  the  covenants  of  war- 
ranty were  inserted  through  his  inadvert- 
ence, the  proof  is  insufficient  to  authorize 
the  reformation  prayed  for,  where  the 
grantee  testifies  that  she  purchased  the  land 
upon  the  express  understanding  with  the 
grantor  that  he  would  make  her  a  perfect 
title,  and  her  testimony  is  corroborated  by 
other  evidence  to  the  effect  that  the  grantor 
admitted  that  he  agreed  to  make  the  grantee 
a  warranty  title,  and  knew  he  had  executed 
such  a  deed  to  her.  Burnell  v.  Morris,  100 
Ala.  349,  18  So.  82. 

And  equity  will  hot  reform  a  deed  in 
which  the  easterly  line  of  the  lands  therein 
conveyed  is  described  as  running  "west 
about  ten  rods,"  so  as  to  read  "west  two 
rods/*  where  the  oral  testimony  as  to  the 
northerly  line  was  confiicting,  and  the  only 
evidence  as  to  the  easterly  line  was  the 
scrivener's  testimony  that,  in  copying  the 
description  from  an  earlier  deed,  he  read 
the  word  "two"  as  "ten,"  where  in  the  print- 
ed copy  of  this  deed  annexed  to  the  report 
the  word  was  printed  "ten,"  and  upon  in- 
spection of  the  deed  it  was  impossible  to  de- 
termine whether  the  word  was  intended  for 
"ten"  or  "two."  Loud  v.  Barnes,  154  Mass. 
344,  28  N.  E.  271. 

So,  where,  when  a  contract  was  made, 
only  the  seller  and  purchaser  were  present, 
and  they  are  in  immediate  conflict  as  to 
what  was  the  subject-matter  of  the  sale  and 
purchase,  a  deed  conveying  all  the  timber 
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on  certain  land  will  not  be  reformed  so  as 
to  show  that  only  merchantable  pine  timber 
of  certain  dimensions  was  intended,  the  evi- 
dence not  being  clear  and  exact  enough  to 
authorize  a  reformation.  White  v.  Hender- 
son-Boyd Lumber  Co.  (Ala.)  51  So.  764. 

And  where  a  contract  for  the  exchange 
of  a  farm  for  a  stock  of  goods  at  invoice 
value  provided  for  the  invoice  at  wholesale 
cost  as  shown  by  cost  marks  on  the  goods, 
the  owner  of  the  farm  is  not  entitled  to 
have  it  reformed  so  as  to  require  the  in- 
voice to  be  at  wholesale  cost  without  refer- 
ence to  the  marked  price,  where  there  is  i 
preponderance  of  evidence  that  the  parties 
intended  that  the  value  of  the  goods  should 
be  determined  by  the  cost  marks.  Simpson 
V.  Kane,  98  Iowa,  271,  67  N.  W.  247. 

So,  wliere  a  person  executed  a  deed  abso- 
lute on  its  face,  for  a  money  consideration 
stated  therein  to  have  been  paid,  and  the 
grantee  afterwards  died,  the  deed  will  not 
be  reformed  and  declared  to  have  been  in- 
tended as  a  mortgage,  on  application  of 
the  grantor,  where  the  allegation  that  it 
was  intended  as  a  mortgage  is  denied  by 
the  answer.    Watkins  v.  Stockett,  supra. 

And  a  bond  conditioned  that  a  named 
person  shall  on  his  part  abide  and  perform 
the  orders  and  decrees  of  the  supreme  court 
will  not  be  reformed  so  as  to  be  a  mere  bail 
bond  for  such  person,  where  the  evidence  as 
to  the  intent  of  the  parties  as  to  the  char- 
acter of  the  bond  is  conflicting  and  the 
fraud  is  not  clearly  proved.  Griswold  t. 
Hazard,  26  Fed.  136. 

And  where  a  contract  between  an  employ- 
er and  employee  gave  the  employee  5  per 
cent  of  the  employer's  profits  as  part  of  his 
salary,  equity  will  not  reform  the  contract 
HO  as  to  give  him  only  its  profits  in  operat- 
ing its  department  store,  on  the  ground  that 
this  was  omitted  from  the  contract  by  mis- 
take, where  the  contract  was  drawn  by  the 
employer's  president,  and  was  accepted  by 
the  employee  without  hesitation  or  objec- 
tion or  advice  of  counsel,  and  is  claimed  by 
him  to  contain  the  agreement  as  made. 
Goerke  Co.  v.  Diskon,  supra. 

So,  where  in  a  suit  for  reformation  of  a 
written  contract  the  testimony  is  conflicting, 
the  failure  of  the  complainant  to  call  as  a 
witness  a  disinterested  person  who  was  pres- 
ent and  took  part  in  the  original  n^otia- 
tions  weighs  against  his  claim.  Pope  t. 
Uoopes,  84  Fed.  927. 

And  though  an  averment  of  fraud,  acci- 
dent, or  mistake  in  making  a  deed  is  prop- 
erly pleaded  in  an  action  to  reform  the  deed, 
when  the  answer  is  responsive  it  must  stand 
until  overcome  by  the  testimony  of  two  wit- 
nesses, or  that  of  one  witness  and  circnm- 
stances  which  are  equivalent  to  the  testi- 
mony of  another.  Hollenback's  Appeal,  121 
Pa.  322,  15  Atl.  616. 

And  the  parol  testimony  of  one  of  the 
parties  to  a  written  contract,  if  denied  by 
the  other,  must  be  corroborated  by  another 
witness,  or  evidence  equivalent  to  another 
witness,  before  a  court  of  equity  will  at- 
tempt to  reform  it  or  set  it  aside,  or  before 
a  judge  sitting  as  a  chancellor  should  sub- 
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mit  it  to  a  jury  in  a  proceeding  at  law. 
North  &,  West  Branch  R.  Co.  v.  Swank,  105 
Pa.  555. 

So,  in  an  action  to  reform  a  deed  for  mu- 
tual mistake  the  existence  of  which  is  de- 
nied by  the  defendant,  it  was  the  duty  of 
the  lower  court  to  determine  which  conten- 
tion was  correct;  and  by  giving  judgment 
in  favor  of  one  of  the  parties  the  presump- 
tion is  raised  that  the  issue  was  implicitly 
found  in  his  favor.  Wilson  v.  Wilson,  23 
Nev.  267,  45  Pac.  1009. 

And  the  decision  of  the  trial  court  upon 
a  .conflict  of  evidence  as  to  a  mistake  is 
eonclusive  upon  the  appellate  court.  Sulli- 
van V.  Moorhead,  99  Cal.  157,  33  Pac.  706. 

(e)  Application  of  rules  as  to  cogency 
in  particular  cases. 

Evidence  that  a  grantor  wished  to  convey 
a  life  estate  only,  and  that  the  word  "as- 
signs" was  stricken  out  of  his  deed  in  two 
places  where  it  occurred,  but  by  accident 
was  left  in  other  places,  is  sufficient  to 
establish  that  he  intended  to  convey  a  life 
estate  only,  and  to  warrant  a  reformation  of 
the  deed.  Newland  v.  First  Baptist  Church 
See.  137  Mich.  335,  100  N.  W.  612. 

And  where  a  deed  contained  no  words  of 
inheritance,  and  it  was  obviously  the  inten- 
tion of  the  parties,  shown  on  its  face,  that 
a  fee  should  pass,  and  it  contained  words  of 
perpetuity,  which  in  a  devise  would  carry  a 
fee,  and  trusts  were  declared  which  re- 
quired that  a  fee  should  pass  in  order  to  se- 
cure their  execution,  the  grantee  is  entitled 
to  have  the  mistake  corrected  in  his  favor, 
unless  there  was  something  in  the  peculiar 
character  in  which  the  parties  stood  before 
the  court  to  prevent  such  exercise  of  its  ordi- 
nary jurisdiction  Chamberlain  v.  Thomp- 
son, 10  Conn.  243,  26  Am.  Dec.  390. 

But  where  a  deed  conveying  land  to  trus- 
tees and  their  successors  forever  was  at- 
tacked for  mistake,  and  a  reformation 
sought,  so  that  it  might  convey  a  fee-simple 
estate,  proof  by  the  draftsman  that  the 
grantor  agreed  that  the  land  should  be  con- 
veyed to  the  trustees  and  their  successors 
forever,  and  that  there  was  nothing  in  his 
instructions  showing  any  intention  that  the 
land  should  ever  return  to  the  grantor,  does 
not  establish  the  alleged  mistake.  Showman 
y.  Miller,  6  Md.  479. 

And  where  a  contract  for  a  deed  was  en- 
tered into  and  thoroughly  talked  over  and 
considered,  and  a  lawyer  was  consulted  and 
made  a  draft  of  the  conditions,  and  they 
seemed  to  be  intelligently  understood,  the 
mere  fact  that  the  deed  was  one  which  took 
immediate  effect,  contrary  to  the  alleged  un- 
derstanding of  the  grantors,  no  fraud  ap- 
pearing, does  not  warrant  a  cancelation  of 
the  deed  on  the  ground  that  it  was  execut- 
ed through  mistake.  Stewart  v.  Dunn,  77 
App.  Div.  631,  79  N.  Y.  Supp.  123. 

Nor  will  a  deed  conveying  the  right  to 
flow  8o  much  of  the  grantor's  land  as  would 
be  flowed  by  raising  the  water  of  a  stream 
by  a  dam  to  a  given  height  be  canceled  upon 
a  bill  for  that  purpose,  alleging  that  the 
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deed  was  procured  by  false  representations 
of  the  grantee  as  to  the  quantity  of  land 
that  would  be  flowed  by  thus  raising  the 
water,  where  the  evidence  shows  that  the 
parties  acted  upon  the  assumption  that  the 
prospective  flowage  could  be  ascertained 
with  certain  accuracy  by  a  personal  inspec- 
tion of  the  premises  and  vicinity,  that 
neither  of  them  pretended  to  possess  any 
knowledge  on  the  subject  not  tiius  obtain- 
able, and  that  an  agent  of  the  grantor  in- 
spected the  premises  before  the  conveyance, 
for  this  very  purpose,  and  there  is  no  proof 
that  the  grantee  at  the  time  of  such  inspec- 
tion did  anything  which  was  calculated  to 
mislead  such  agent  as  to  the  real  extent 
of  the  land  whicli  would  be  flowed.  Sanford 
V.  Nyman,  23  Mich.  326. 

And  where,  owing  to  a  mistake  in  the 
measurements  of  a  lot,  a  portion  forming  a 
narrow  gore  6  to  10  feet  in  width  had  not 
heen  conveyed  in  a  deed,  and  this  portion  lay 
between  the  rest  of  the  lot  and  a  street, 
and  it  appeared  that  measurements  corre- 
sponding with  the  measurements  in  the 
original  plat  were  used  in  the  deed,  and  that 
the  defendant  had  failed  for  twenty -two 
years  to  assert  any  title  to  the  omitted  por- 
tion, and  that  his  grantee  had  made  large 
improvements  upon  a  part  of  the  tract  and 
had  regularly  paid  the  taxes,  and  that  the 
grantor  had  admitted  that  he  supposed  he 
had  conveyed  the  whole  lot,  an  intention  to 
convey  the  whole  is  sufficiently  established, 
and  the  court  will  reform  the  deed.  Kel- 
logg v.  Chapman,  30  Fed.  882. 

But  a  conveyance  will  not  be  rectified  on 
the  allegation  that  by  mistake  it  passed 
more  than  was  included  in  a  previous  agree- 
ment pursuant  to  which  it  was  given,  where 
the  parties  were  dead,  and  the  agent  of  the 
grantor  acknowledged  the  extended  agree- 
ment, and  the  agent  of  the  grantee,  who 
could  have  given  a  personal  account  of  the 
transaction,  was  not  examined  in  the  case. 
Beaumont  v.  Br  am  ley.  Turn.  A,  R.  41. 

And  the  declaration  of  a  magistrate'  who 
has  since  died,  that  a  mistake  in  a  deed  was 
made  by  him,  is  in  admissible  in  evidence  in 
a  proceeding  to  correct  the  mistake,  as 
hearsay.  Westbrook  v.  Harbeson,  2  M'Cord, 
Eq.  112. 

Nor  is  evidence  in  ejectment,  of  the  un- 
disclosed intentions  and  opinions  of  the  par- 
ties to  the  plaintiff's  deed,  sufficient  to  show 
any  mistake  of  a  mutual  nature,  and  it  is 
therefore  inadmissible  to  establish  a  de- 
fense of  such  mistake,  in  the  absence  of 
other  evidence.  Breneiser  v.  Davis,  141  Pa. 
85,  21  Atl.  508. 

And  where  a  father  conveyed  adjoining 
lots  to  his  two  sons,  not  by  an  equal  di- 
vision, and  the  grantee  of  one  of  the  sons, 
after  the  death  of  the  father,  alleged  in  an 
action  of  ejectment  that  the  father  made  a 
mistake  in  the  description  of  the  respective 
deeds,  and  there  was  evidence  that  the  father 
before  the  delivery  of  the  deeds,  by  declara- 
tions to  others,  expressed  an  intention  exact- 
ly reversinsj  the  description  in  the  convey- 
ances to  the  two  sons,  and  that  the  sons 
after  the  conveyance  occupied  the  property 
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exactly  as  if  the  father  had  conveyed  ac- 
cordiug  to  that  expressed  intention,  but 
their  occupation  after  the  deeds  was  just 
the  same  as  before, — the  evidence  is  insuf- 
ficient to  warrant  a  reform  of  the  instru- 
ments. Williamson  v.  Carpenter,  205  Pa. 
164,  54  Atl.  718. 

So,  where  a  husband  and  wife  purchased 
land,  the  wife  paying  more  than  half  of 
the  purchase  money,  and  the  conveyance  was 
made,  by  mistake,  to  the  husband  alone, 
without  her  knowledge  or  consent,  and  they 
entered  into  possession,  and  she  remained 
in  possession  after  her  husband's  death, 
equity  will  reform  the  deed  by  inserting  her 
name  as  one  of  the  grantees,  and  decree  her 
to  be  the  sole  owner  of  the  property  since 
the  death  of  her  husband,  as  against  the 
heirs  of  her  husband  and  a  mortgagee  with 
notice  of  her  possession  to  whom  one  of  the 
heirs  had  executed  a  mortgage.  Mastin«  v. 
Mastin,  17  N.  Y.  S.  R.  625,  1  N.  Y.  Supp. 
746. 

And  a  deed  by  a  woman,  made  in  con- 
templation of  marriage,  conveying  property 
to  a  trustee,  his  executors  and  administra- 
tors, in  trust  for  her  sole  and  separate  use 
for  lier  life,  and  then  in  trust  for  such  child 
or  children  as  she  may  leave  surviving,  and 
if  she  dies  without  making  any  will,  then 
the  property  to  become  the  property  of  her 
husband,  and  the  trustee  to  reconvey  to  the 
grantor  or  to  her  said  husband  or  the  sur- 
vivor of  them,  contains  upon  its  face  suf- 
ficient evidence  of  a  manifest  purpose  of  the 
grantor  to  convey  an  estate  in  fee  to  the 
trustee  in  trust  for  the  grantor  for  her  life, 
and  upon  her  death  without  issue  to  convey 
the  property  to  the  husband  in  fee,  and  a 
decree  directing  the  reformation  of  the  dead 
in  those  respects  sliould  be  made,  where  the 
wife  died  intestate  and  without  issue,  but 
leaving  the  husband  serviving.  Moore  v. 
Quince,  109  N.  C.  85,  13  S.  E.  872. 

But  statements  made  by  a  grantor  to  his 
wife  a  day  or  two  before  a  deed  was  execut- 
ed, as  to  what  the  agreement  between  the 
parties  was,  are  not  part  of  the  res  gestce  and 
admissible  as  such  in  an  action  to  reform 
the  deed.  White  v.  Henderson-Boyd  Lum- 
ber Co.   (Ala.)   61  So.  764. 

And  where  a  wife's  name  is  mentioned  in 
the  recital  of  a  deed  as  a  party  thereto,  but 
she  is  neither  named  nor  referred  to  in  the 
granting  or  operative  clauses  of  the  deed,  in 
which  the  name  of  the  husband  alone  ap- 
pears, and  the  proof  shows  that  the  party 
drawing  the  deed  was  instructed  to  make  it 
to  the  husband  and  wife  jointly,  but  a  mort- 
gage of  the  same  date  recites  tliat  the  hus- 
band is  the  sole  owner  of  the  Land,  the 
evidence  is  not  sufficiently  clear  and  certain 
to  reform  the  deed  on  the  ground  that  tlie 
name  of  the  wife  was  omitted  by  mistake, 
and  that  it  was  intended  to  convey  the  land 
to  the  husband  and  wife  jointly.  Boyer- 
town  Nat.  Bank  v.  Hartman,  147  Pa-.  558*  30 
Am.  St.  Rep.  759,  23  Atl.  842. 

So,  where  a  grantor  in  a  general  warran- 
ty deed  had  no  title  to  the  coal  under  the 
land,  which  was  not  excepted  from  the  deed, 
evidence  clearlv  showing  that  the  grantees 
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knew  the  grantor  did  not  own  the  coal,  and 
did  not  intend  to  include  it  in  the  sale,  and 
that  they  never  could  have  supposed  the? 
were  buying  it,  is  sufficient  to  warrant  tlte 
submission  of  the  case  to  a  jury  to  deter- 
mine whether  the  omission  to  except  the 
coal  from  the  deed  was  a  mutual  mistake. 
Stafford  v.  Giles,  135  Pa.  411,  19  AtL  102S, 

And  where  an  owner  of  coal  land  gave 
an  option,  reserving  to  himself  25  or  30 
acres  of  coal  in  the  tops  of  the  hills,  and 
the  person  receiving  the  option  exercised 
it,  and  had  his  attorneys  prepare  a  deed 
in  which  the  reservation  was  described  as 
the  seam  or  bed  of  coal  which  may  be  in, 
upon,  or  under  the  above  described  prem- 
ises, known  as  the  Pittsburg  Seam,  when 
it  appeared  that  there  was  no  coal  known 
as  the  Pittsburg  Seam  on  the  premises,  and 
that  the  variance  in  the  description  in  the 
deed  from  that  in  the  option  was  the  re- 
sult either  of  deception  by  the  grantee,  or 
mutual  mistake  as  to  the  name  of  the  vein, 
and  the  evidence  was  uncontradicted  that 
the  coal  reserved  was  an  actual  vein  known 
to  the  grantee,  and  there  was  evidence  that, 
at  the  time  the  deed  was  executed  and  de- 
livered, representations  were  made  to  the 
owner  by  the  grantee  that  the  descrip- 
tion in  the  deed  covered  the  coal  referred 
to  in  the  option, — the  grantor  is  entitled 
to  have  the  deed  reformed  so  as  to  read 
into  it  the  description  contained  in  the  op- 
tion. Mikesell  v.  Wehrle,  37  Pa.  Super. 
Ct.  231. 

So,  where  a  bill  is  filed  for  the  foreclo- 
sure of  a  mortgage,  in  which  it  is  alleged 
that  the  mortgage  had  been  canceled,  and 
with  the  bond  had  been  surrendered  t  >  the 
defendant  by  mistake,  under  a  mistaken 
apprehension  that  the  mortgage  debt  had 
been  satisfied,  when  in  truth  it  had  not,  the 
voluntary  cancelation  of  the  securities  by 
the  holder  is  a  strong  circumstance,  which 
can  only  be  overcome  by  clear  evidence  that 
the  mortgage  had  never  been  paid.  Bants 
V.  Vreeland,  16  N.  J.  Eq.  103,  82  Am.  Dec 
269. 

And  where  trustees  holding  lands  for 
themselves  and  their  associates  for  mining 
purposes  conveyed  them  (the  associates  also 
releasing)  to  one  person  to  enable  him  to 
mortgage  them,  which  he  did;  and  recon- 
vey the  lands  to  his  grantors,  subject  to 
the  mortgage,  and  the  mortgage,  by  the 
omission  of  the  words  of  inheritance,  con- 
veyed only  a  life  estate,  instead  of  a  fee; 
and  one  associate,  who  was  not  a  nonresi- 
dent, the  others  all  being  so,  took  posses- 
sion and  held  the  land  subject  to  the  mort- 
gage as  agent  for  the  trustees;  and  some 
years  after  his  death  his  administrator 
abandoned  the  land,  which  was  let  by  the 
mortgagee's  agent  on  a  written  lease;  and, 
the  tenant  being  in  possession,  the  land 
was  sold  at  judicial  sale  to  pay  the  de- 
ceased associate's  indebtedness,  and  bid  in 
for  a  very  small  sum,  and  the  purdwM^r 
took  possession, — the  mortgagee  and  his  as- 
signee both  being  dead,  the  latter's  execu- 
tors, upon  clear  evidence  of  the  intention 
of  the  parties  to   the   mortgage,  the  sum 
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loaned  being  much  more  than  a  life  es- 
tate in  the  land  was  worth,  were  entitled 
to  have  the  mortgage  reformed  so  as  to 
convey  a  fee.  Durant  v.  Crowell,  97  N.  C. 
367,  2  S,  £.  541. 

But  a  court  of  equity  will  not  reform  a 
mortgage  for  uncertainty  or  misdescrip- 
tion, when  the  evidence  fails  to  identify 
the  land  intended  to  be  mortgaged.  Turner 
V.  Hart,  1  Fed.  295. 

And  the  law  will  not  hold  that  a  mort- 
gage embraces  lands  which  ought  not  to 
have  been  put  in  it,  although  in  a  condi- 
tion to  be  mortgaged  and  deliberately  in- 
cluded in  it  by  the  mortgagor  himself,  on 
the  naked  ground  that  the  mortgagor 
swears  he  entertained  a  secret  design  to 
exclude  such  lands  from  the  description. 
Shepard  v.  Shepard,  36  Mich*  173. 

And  where  it  is  claimed  that  by  mistake 
a  mortgage  described  land,  giving  the  be- 
ginning point  at  the  northwest  corner  of  a 
named  league,  whereas  it  should  have  been 
and  was  intended  to  be  the  northwest  cor- 
ner of  the  lower  half  of  that  league,  evi- 
dence that,  at  the  time  the  mortgage  was 
given,  sundry  third  persons  were  occupying 
the  upper  half  of  tne  league,  claiming  to 
be  the  owners  of  it,  is  not  sufficient  to  es- 
tablish the  allegation  of  mistake.  Ebom 
V.  Cannon,   32  Tex.  231. 

And  where  an  insolvent  debtor  duly  exe- 
cuted and  delivered  a  mortgage  of  lands 
to  a  trustee  to  secure  a  bona  fide  indebt- 
edness to  his  wife,  but  the  name  of  the 
trustee  was  omitted  in  the  granting  clause, 
and  also  in  the  covenants  of  the  mortgage, 
but  in  the  clause  of  defeasance  was  a  copy 
of  a  promissory  note  signed  by  the  debtor 
and  payable  to  the  assignee  for  the  use  and 
benefit  of  the  wife,  and  the  mortgage  was 
duly  recorded,  and  afterwards  other  parties 
obtained  judgment  liens  on  the  land,  the 
mortgage,  taking  all  its  parts  together,  fur- 
nishes the  means  to  supply  the  omission  of 
the  name  of  the  grantee,  and  it  is  properly 
reformed  so  as  to  supply  the  omission. 
Hitesman  v.  Donnel,  40  Ohio  St.  287. 

And  evidence  of  declarations  by  plaintiff 
in  an  action  to  correct  a  mutual  mistake 
as  to  the  amount  of  mortgage  notes  given 
for  the  purchase  of  land  before  the  papers 
were  drawn,  as  to  the  price  agreed  upon, 
is  competent  to  corroborate  his  statement 
as  to  the  same.  Jones  v.  Warren,  134  N. 
C.  390,  46   S.  E.  740. 

But  evidence  in  an  action  to  reform  a 
mortgage,  that  it  was  executed  eleven  years 
before  the  filing  of  the  bill;  and  the  drafts- 
man who  drew  it  did  not  testify  that  he 
was  instructed  to  include  the  husband  in 
the  covenant  to  pay  the  mortgage,  but  con- 
cluded that  that  ought  to  have  been  done 
from  the  fact  that  the  money,  as  he  under- 
stood, was  to  be  loaned  to  the  husband; 
and  the  wife,  to  whom  the  mortgaged  prop- 
erty belonged,  testified  that  the  money  was 
loaned  to  her  and  she  in  turn  loaned  it  to 
her  husband,  in  evidence  of  which  she  ex- 
hibited a  mortgage  and  bill  executed  by  her 
husband  to  her, — ^is  entirely  insufficient  to 
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warrant  the  court  in  reforming  the  mort- 
gage by  inserting  a  personal  covenant  upon 
the  part  of  the  husband.  Stiles  v.  Willis, 
66  Md.  552,  8  Atl.  353. 

And  where  there  was  an  agreement  and 
understanding  as  to  property  with  reference 
to  which  notes  and  a  mortgage  had  been 
given,  that,  should  the  husband  die  before 
his  wife,  she  should  become  the  sole  owner 
of  the  property,  and  if  she  died  first  he 
should  become  the  sole  owner,  and  by  mis- 
take the  papers  did  not  include  such  under- 
standing, the  mere  probability  that  in  a 
transfer  of  stock  as  a  part  of  the  same 
transaction,  and  the  issuing  of  a  new  certifi- 
cate in  the  name  of  the  wife,  the  agree- 
ment and  intention  were  the  same  as  in  re- 
lation to  the  rest  of  the  consideration, 
will  not,  in  the  absence  of  direct  evidence 
to  that  effect,  establish  a  mistake  in  such 
transfer,  so  as  to  justify  a  reformation  of 
the  stock  certificate.  Kropp  v.  Kropp,  97 
Wis.  137,  72  N.  W.  381. 

So,  where  a  note  falls  due,  and  is  re- 
newed, and  an  indorser  indorses  the  re- 
newal note  in  blank,  expecting  and  under- 
standing, without  express  agreement,  that 
it  is  to  be  filled  up  the  same  as  the  origi- 
nal, and  it  is  filled  up  differently,  this  is 
insufficient  evidence  to  go  to  the  jury  to 
affect  the  written  instrument,  or  to  author- 
ize its  reformation  on  the  ground  of  mis- 
take. Ahlborn  v.  Wolff,  118  Pa.  242,  11 
Atl.  799. 

But  where  one  man  purchased  a  drug 
store  of  another,  for  which  he  paid  by  giv- 
ing forty-eight  notes  secured  by  a  chattel 
mortgage,  and  no  provision  for  payment  of 
interest  was  made  therein,  an  interpreta- 
tion of  the  contract,  that  it  was  one  to 
pay  interest,  by  the  parties  themselves, 
under  which  they  acted  for  two  years  and 
more  by  the  payment  and  receipt  of  in- 
terest, and  by  repeated  promises  of  the 
purchaser  to  pay  interest,  in  the  end  out- 
weighs the  inference  from  the  written  in- 
strument, and  warrants  a  reformation  of 
the  contract  by  inserting  a  provision  for 
interest.  Bayrhoff  v.  Rohde,  42  N.  Y.  S.  R. 
466,  16  N.  Y.  Supp.  851. 

So,  where  insurance  policies  were  agreed 
to  be  assigned  as  collateral  security,  and 
the  papers  drawn  up  were  absolute  assign- 
ments, and  their  execution  was  procured  by 
the  representation  of  the  attorney  and 
agent  for  the  insurance  company  that  an 
absolute  assignment  would  have  the  effect 
of  an  assignment  as  collateral  security 
only,  and  that  to  render  it  effectual  as  col- 
lateral security  absolute  terms  were  neces- 
sary, evidence  to  this  effect  presents  a 
question  of  fact  for  the  determination  of 
the  trial  court,  and  is  sufficient  to  support 
a  conclusion  for  relief  in  favor  of  the  as- 
signor.    Marsh  v.  McNair,  48  Hun,  117. 

And  where  a  fire  insurance  policy  on 
property  devised  to  a  testator's  children 
was  made  out  in  the  name  of  his  widow  as 
executrix,  and  in  an  action  by  the  widow 
and  children  to  recover  the  amount  of  the 
policy  it  was  averred  in  the  petition  that 
the  insurance  was  intended  and  understood 
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by  the  parties  to  the  policy  to  be  for  the 
benefit  of  the  owners  of  the  property,  and 
there  was  a  prayer  for  judgment  that,  if 
necessary,  the  contract  might  be  reformed, 
evidence  of  the  conversation  of  the  agent 
with  the  assured  and  the  underwriter  in 
relation  to  the  object  of  the  policy  and  the 
interest  of  the  insured  was  admissible  with 
a  view  to  such  reformation.  Globe  Ins. 
Co.  V.  Boyle,  21  Ohio  St.  127. 

But  evidence  of  an  insured  person  that 
he  informed  the  company's  agent  of  the  in- 
tention of  his  firm  to  replenish  the  stock 
insured,  and  afterwards  take  out  additional 
insurance  so  as  to  make  the  total  amount  of 
insurance  on  the  property  a  named  figure, 
does  not  establish  a  mutual  mistake  in  the 
policy,  such  as  would  justify  a  court  of 
equity  in  reforming  it  by  inserting  a  pro- 
vision permitting  reinsurance  to  the  named 
amount.  Home  F.  Ins.  Co.  v.  Wood,  50 
Neb.  381,  69  N.  W.  941. 

And  the  right  of  peraons  to  reimburse- 
ment from  a  railroad  for  advances  which 
they  made,  though  perhaps  not  too  uncer- 
tain an  interest  to  be  insurable,  and  though 
insurance  thereon  might  be  valid,  yet  a 
court  of  equity  would  not,  by  reforming 
a  contract  of  insurance,  make  it  apply  to 
such  an  interest,  unless  it  appeared  with 
almost  absolute  certainty  that  the  parties 
intended  it.  Bishop  v.  Clay  F.  &  M.  Ins. 
Co.  49  Conn.  167. 

So,  an  unconditional  assignment  of  an 
entire  patent  will  be  held  to  have  been 
intended  only  as  a  license  for  a  single  coun- 
ty, and  reformation  granted  accordingly, 
where  not  only  the  parol  evidence,  but  ev- 
ery incident  and  circumstance  attending 
the  sale,  both  before  and  after  execution 
of  the  deed,  showed  that  the  parties  ne- 
gotiated for  the  sale  of  the  county  alone, 
and  there  is  no  evidence,  outside  of  the 
deed,  of  any  other  agreement  or  under- 
standing. Baldwin  v.  National  Hedge  & 
Wire-Fence  Co.  19  C.  C.  A.  575,  39  U.  8. 
App.  162,  73  Fed.  574. 

And  where  an  absolute  bill  of  sale  of 
a  negro  had  been  given,  and  a  bill  in  equi- 
ty was  afterwards  filed  to  have  the  same 
reformed  on  the  ground  of  fraud  or  mis- 
take, because  the  deed  was  intended  as 
a  security  only  for  money  loaned  at  a  high 
rate  of  usury,  and  certain  witnesses  tes- 
tified to  declarations  of  the  usurer,  ac- 
knowledging that  he  had  a  lien  only  on 
the  slave,  and  that  if  principal  and  interest 
were  paid  the  debtor  might  keep  him, — 
these  circumstances,  taken  together,  might 
afford  a  presumption  that  the  deed  was 
made  absolute  by  fraud  or  mistake;  and 
testimony  to  this  elTect  should  be  sub- 
mitted to  the  jury,  that  they  may  deter- 
mine whether  it  had  this  elTect.  Greer  v. 
Caldwell,  14  Ga.  207,  58  Am.  Dec.  553. 

And  a  contract  by  which  one  person 
agreed  to  run  the  boat  of  another  from  one 
named  place  to  another,  risk  of  naviga- 
tion assumed,  covers  the  risk  of  the  l)oat 
beini?  too  larcre  to  pass  through  the  locks; 
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and  where  the  hirer  was  prevented  from 
performing  his  contract  for  this  reason,  and 
alleged  that  there  was  a  verbal  agreement 
between  the  parties,  in  pursuance  of  which 
the  written  contract  was  intended  to  be 
drawn,  that  the  risk  as  to  the  practicabili- 
ty of  the  boat  passing  through  the  locka 
was  to  be,  and  was  understiKKi  by  them 
as,  assumed  by  the  owner,  and  asked  to 
have  the  written  contract  reformed  to  cor- 
respond with  the  agreement,  a  mutual  mis- 
take is  sufficiently  shown;  and  the  hirer 
is  entitled  to  introduce  evidence  as  to  the 
original  agreement.  Pitcher  v.  Hennessey, 
48  N.  Y.  415. 

So,  inadequacy  of  price,  while  not  of  it- 
self sufficient  ground  for  reformation  of  a 
deed  as  between  parties  standing  on  an 
equality,  is  ^et  a  material  fact  which,  in 
connection  with  other  facts,  may  amount  to 
proof  of  fraud  or  mistake  such  as  will  war- 
rant a  reformation.  Baldwin  v.  National 
Hedge  &  Wire-Fence  Co.  supra. 

But  evidence  tending  to  show  that  a  dis- 
puted clause  was  in  an  assignment  when 
it  was  executed,  that  plaintiff  read  portions 
of  the  assignment,  and  had  an  opportunity 
to  read  it  all,  that  it  was  dictated  and 
written  in  his  presence  and  with  his  con- 
sent, though  he  denied  all  knowledge  of 
the  existence  of  a  guaranty  clause  in  it 
prior  to  the  commencement  of  an  action 
brought  to  enforce  it, — does  not  show  a  mu- 
tual mistake  so  clearly  as  to  authorize  a 
judgment  directing  a  reformation  of  the 
assignment.  Moran  v.  McLarty,  11  Hun, 
68. 

And  where  a  lease  was  to  some  extent 
defaced  by  erasures  and  interlineations,  and 
an  attorney  was  directed  to  make  a  new 
one  to  take  its  place,  and  it  was  under- 
stood by  both  parties  that  the  legal  effect 
and  form  of  the  new  lease  were  to  be  the 
same  as  the  old;  but  the  lease  given  gave 
t)ie  lessee  no  right  to  surrender  the  lease, 
which  right  was  secured  to  him  by  the 
old  lease;  but  no  fraud  was  alleged,  and 
it  was  not  averred  that  the  stipulation  was 
omitted  by  mistake;  and  a  witness  testi- 
fied that  the  two  leases  were  compared, 
and  the  clauses  providing  for  forfeiture  were 
fully  considered, — the  proof  of  mutual  mis- 
take is  not  so  clear  and  precise  as  to 
justify  a  decree  reforming  the  lease.  Lig- 
gett v.  Shira,  159  Pa.  350,  28  Atl.  218. 

Nor  will  a  lease  of  rooms,  with  certain 
restrictions  as  to  the  business  to  he  eon- 
ducted  therein  by  the  lessee,  be  reformed 
for  mistake  or  fraud,  so  as  to  permit  the 
lessee  to  conduct  his  business  therein,  where 
he  signed  it  with  full  knowledge  of  the 
restrictions,  when  he  was  doubtful  whether 
it  would  permit  his  business  to  be  con- 
ducted therein,  upon  the  unauthonVed  as- 
sertion of  the  lessor's  bookkeeper,  that  the 
lessor  understood  the  purpose  for  which 
the  lessee  rented,  and  the  statement  of  the 
agent  who  brought  about  the  leasing,  that 
there  would  be  no  trouble  about  it  Cam- 
pan  V.  National  Film  Co.  159  Mich,  169, 
123  N.  W.  606. 
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VIII.  Conclusion. 

As  a  general  rule,  equity  will  reform 
written  iustruments  to  correct  mistake. 
Equity  has  power  to  reform  written  in- 
struments to  malce  them  conform  to  the 
true  intention  of  the  parties.  And  it  may 
reform  written  instruments  where  there  is 
a  mutual  mistake  upon  the  part  of  the 
parties,  or  a  mistake  on  one  side  and  fraud 
or  inequitable  conduct  on  the  other. 

To  warrant  equitable  interference  for  the 
reformation  of  contracts,  there  must  have 
been  originally  a  valid  agreement  sullicient- 
ly  expressing  in  terms  tne  leal  intention  of 
the  parties,  and  the  written  contract  must 
have  failed  to  express  such  true  intention, 
and  this  failure  must  have  been  due  to 
mutual  mistake,  er  mistake  on  one  side  and 
fraud  or  inequitable  conduct  on  the  other. 
Equity  will  not  rescind  or  reform  a  con- 
tract, however,  where  neither  party  has  ac- 
quired a  right  or  suffered  a  loss  by  the 
contract,  or  if  the  injury  resulted  from  the 
negligence  of  the  complaining  party.  And 
a  court  of  equity  cannot  give  a  written  in- 
strument a  more  extended  operation  than 
the  natural  and  legal  import  of  the  words 
in  it  authorize.  And  a  third  person  can- 
not be  substituted  in  the  place  of  one 
of  the  parties  who  signed  a  contract.  And 
one  asking  for  the  reformation  of  an  in- 
strument must  stand  upon  some  superior 
equity  to  that  of  the  party  against  whom 
he  asks  it. 

Courts  of  equity,  in  rescinding  or  reform- 
ing contracts,  go  upon  the  principle  that 
where  a  mistake  is  manifest  they  will,  in 
the  exercise  of  their  ordinary  discretion, 
correct  it  and  hold  a  party  according  to 
his  original  intention.  They  consider  that 
as  done  which  is  agreed  to  be  done  and 
which  ought  to  be  done.  A  written  instru- 
ment is  the  evidence  of  the  contract  be- 
tween the  parties  to  it;  and  if  through  mis- 
take it  fails  to  present  their  agreement, 
the  contract  it  expresses  is  not  their  con- 
tract, and  the  true  contract  remains  unexe- 
cuted, and  equity  will  reform  the  writing, 
causing  it  to  express  the  true  intent  of 
the  parties. 

There  are  two  classes  of  mistakes  of  law 
in  contracts:  First,  a  mifltake  in  law  as 
to  the  legal  effect  of  the  contract  actually 
made;  and,  second,  a  mistake  in  law  in  re- 
ducing to  writing  the  contract,  whereby 
it  does  not  carry  out  or  effectunte  the  in- 
tention of  the  parties.  In  the  former  case 
the  contract  actually  entered  into  will  sel- 
dom, if  ever,  be  relieved  a^inst,  unless 
there  are  other  equitable  legal  features 
calling  for  the  interposition  of  the  court; 
but  in  the  second  class  the  mistake  is  not 
in  the  contract,  but  terms  are  used  or 
omitted  which  give  the  instrument  a  leeal 
effect  not  intended  by  the  parties,  and  dif- 
ferent from  the  contract  made,  and  here 
equity  usually  grants  relief.  unlp<*s  barred 
by  some  other  ground.  With  reference  to 
the  first  class  of  cases,  the  rule  has  been 
asserted  that  equity  will  not  relieve  from 
an  act  done  under  mistake  nf  Jaw,  unmixed 
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with  matters  of  fact,  unless  there  is  some 
additional  ground  for  equitable  relief.  Oth- 
er equitable  elements  must  concur,  such 
as  surprise,  undue  influence,  bad  faith, 
fraud,  Imposition,  and  the  like.  But  in 
applymg  the  maxim  that  ignorance  of  law 
does  not  excuse,  the  courts  have,  in  cases 
of  particular  hardship,  distinguished  be- 
tween ignorance  of  the  existence  of  the 
law,  and  of  its  legal  effect,  giving  relief 
in  cases  of  ignorance  of  the  effect.  This 
rule  applies  particularly  to  mistake  or  ig- 
norance as  to  legal  consequences  of  an  act 
or  contract,  such  a  mistake  being  a  mis- 
take of  law  pure  and  simple,  for  which  no 
relief  can  be  granted,  as  are  also  questions 
of  the  construction  of  a  contract  or  of  the 
definition  of  words  in  it.  And  it  has  been 
applied  to  mistakes  in  deeds,  mortgages, 
leases,  bonds,  and  common  contracts,  and 
other  miscellaneous  instruments.  This  rule 
has  been  adopted  from  the  common  law, 
and  has  been  followed  by  many  late  cases, 
but  it  has  been  to  some  extent  superseded 
by  the  rule  that  equity  will  correct  mis- 
takes without  reference  to  whether  they 
are  mistakes  of  law  or  mistakes  of  fact, 
where  they  result  in  a  failure  to  effectuate 
the  intention  of  the  parties. 

In  any  event  the  doctrine  that  mistake 
or  ignorance  of  law  is  no  excuse  for  breach 
or  nonperformance  of  an  agreement  is  con- 
fined to  cases  of  pure  unmixed  mistake  of 
law,  in  which  there  is  no  mistake  of  fact, 
and  no  element  of  trust  or  fraud  entering  in- 
to the  contract.  And  the  rule  is  strongly 
supported  that  a  mistake  of  law  may,  in  a 
proper  case,  be  corrected  in  equity,  as  well 
as  a  mistake  of  fact.  And  the  rule  is  grow- 
ing in  favor,  and  has  become  the  prevailing 
one,  that  the  main  object  of  equity  juris- 
diction should  be  to  effectuate  the  intention 
of  the  parties  to  the  contract  in  question, 
and  that  any  mistake  of  such  parties,  which 
would  defeat  such  intention,  should  be  cor- 
rected in  equity  so  as  to  carry  it  into  ef- 
fect, whether  it  be  a  mistake  of  law  or 
a  mistake  of  fact,  and  without  reference 
to  the  principle  that  mistake  or  Ignorance 
of  law  does  not  excuse.  This  rule  has  been 
applied  to  mistakes  in  deeds,  which  pre- 
vent the  deed  from  expressing  the  intent 
of  the  parties,  including  omissions,  inser- 
tions wrongfully  made,  mistakes  in  reser- 
vations, and  in  assumption  of  mortgages 
or  other  encumbrances,  and  as  to  the  in- 
terest conveyed,  and  as  to  the  quantity 
and  description.  But  to  reform  a  contract 
in  equity  under  this  rule,  it  must  be  shown 
that  the  true  intention  of  the  parties  was 
different  from  the  contract  as  reduced  to 
writing,  and  that  by  some  fraud  or  mis- 
take the  real  contract  between  the  parties 
was  not  truly  reduced  to  writing.  This 
principle  has  also  been  applied  to  mort- 
gages and  deeds  of  trust,  and  bills  of  sale, 
and  to  leases,  and  contracts  with  refer- 
ence to  lands,  and  bonds,  and  negotiable 
instruments,  and  insurance  policies.  And 
insurance  policies  may  be  reformed  for  mis- 
take after,  as  well  as  before,  loss,  if  the 
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assured  has  not  been  guilty  of  laches.  But 
the  power  of  courts  of  equity  to  correct 
mistakes  in  policies  of  insurance  is  exer- 
cised with  great  caution,  and  only  when 
the  proof  is  entirely  satisfactory.  Tlie 
omission  of  the  seal  from  an  instrument 
is  a  mistake  apparent  upon  the  face  of 
the  instrument,  which  a  court  of  equity 
will  correct. 

The  rule  that  equity  will  not  interfere 
to  cancel  a  contract  made  through  mistake 
of  law  applies  to  a  mistake  as  to  the 
general  law,  and  not  to  a  case  where  a  party 
is  mistaken  as  to  the  efiect  of  existing 
circumstances  in  relation  to  his  private 
rights,  interests,  or  relations.  Such  mis- 
takes are  in  reality  mistakes  of  fact,  and 
equity  will  consider  them.  Nor  does  the 
maxim  that  ignorance  of  the  law  is  no 
excuse  for  the  breach  or  nonperformance 
of  any  agreement  a])ply  to  special  or  pri- 
vate acts  of  the  legislature,  which  are  de- 
signed only  to  operate  upon  particular  per- 
sons, or  to  regulate  private  concerns.  A 
{)arty  must  know  enough  about  his  title, 
lowever,  not,  by  his  want  of  knowledge  of 
it,  to  mislead  a  purchaser  to  his  detriment; 
and  where  a  deed  purports  to  convey  all 
interest  and  title  of  the  grantor  it  will 
be  given  effect  accordingly,  although  he  ac- 
tually held  a  greater  interest  than  either 
he  or  the  grantee,  at  the  time  of  the  con- 
veyance, supposed  he  owned.  The  quali- 
fication of  the  rule  above  noted  also  ap- 
plies to  mistakes  as  to  legal  rights  as  af- 
fecting compromises  and  settlements.  And 
if  parties  to  a  contract  recognized  the  fact 
that  something  was  uncertain  as  to  the 
amount  or  condition  of  the  subject-matter 
of  their  dealing,  and  the  contract  relating 
thereto  is  in  the  form  intended,  there  is 
no  ground  for  correcting  a  mistake,  if  it 
should  finally  turn  out  that  one  has  inter- 
vened. This  also  applies  to  compromises 
of  doubtful  rights,  and  to  voluntary  set- 
tlements between  parties,  when  character- 
ized by  good  faith.  And  they  will  not  be 
disturbed  for  any  ordinary  mistake,  either 
of  law  or  fact,  in  the  absence  of  inequi- 
table conduct,  their  very  object  being  to 
settle  all  possible  errors  without  judicial 
controversy.  Nor  can  a  contract  or  pay- 
ment made  for  the  purpose  of  avoiding 
litigation  be  rescindod  for  error  in  law. 
Compromises  of  doubtful  claims  will  not  be 
set  aside,  except  for  fraudulent  misrepre- 
sentation or  concealment  of  facts,  or  for 
such  imposition  as  amounts  to  unfair  and 
unconscientious  dealing.  Concealment  of 
facts  which  one  is  not  bound  to  disclose 
is  not  sufficient.  And  the  court  will  not 
inquire  into  the  adequacy  or  inadequacy 
of  the  consideration  of  a  com])romise  fairly 
and  deliberately  made.  Equity  will  in  a 
proper  case,  however,  relieve  against  an 
nrrrroment  of  compromise,  made  under  a 
mistake  of  law  by  the  party  seeking  re- 
lief. And  if  the  parties  are  not  on  equal 
te'-ms,  and  one  mis'eads  the  other,  and  ob- 
tains property  thereby  against  right  and 
equity,  as  well  as  against  law,  he  will  be 
compelled  to  restore  it.  Parol  evidence  is 
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admissible  to  make  out  a  case  for  the  r^ 
formation  of  a  settlement,  but  the  juris- 
diction in  such  cases  is  cautiously  exercised. 

The  rule  seems  to  be  practically  univer- 
sal, that  mistake  or  ignorance  of  law  enter- 
ing into  a  contract  furnishes  ground  for 
interference  by  equity  whenever  the  mi:^ 
take  is  mutual.  And  a  mistake  is  mutual, 
within  this  rule,  when  it  is  common  to  all 
the  parties  to  the  contract  or  inatrument 
But  cases  of  this  class  also  take  the  po- 
sition that  a  mistake  of  law,  to  be  a  ground 
of  interference  by  equity,  must  have  been 
mutual,  or  must  have  been  induced  by  fraud 
or  circumvention.  A  mistake  of  one  par- 
ty, not  induced  by  the  act  of  the  otiier, 
affords  no  ground  for  equitable  interveu* 
tion,  though  a  mistake  on  one  side  may 
be  ground  for  rescinding  tin  agreement,  but 
not  for  reforming  it.  And  the  reforma- 
tion must  consist  of  making  the  agreement 
what  the  parties  intended  it.  The  rule  that 
mutual  mistake  or  fraud  is  essential  to 
reformation,  however,  is  not  necessarily  ap- 
plicable where  the  mistake  occurs  merely 
in  the  reduction  of  the  agreement  to  writ- 
ing. And  it  does  not  apply  to  the  case 
of  a  contract  executed  between  parties 
in  the  relation  of  vendor  and  purchaser^ 
whom  it  is  in  the  power  of  the  court  to 
replace  in  their  original  positions. 

So,  equity  will  reform  a  written  instru- 
ment  wnich,   through   the   mistake  of  one 
party,  accompanied  and  induced  by  fraud 
or  other  inequitable   conduct  of  the  other 
party,  does  not  express  the  true  intention. 
And    misrepresentation,   whether  wilful  or 
accidental,  if  prejudicial,  is  ground  for  re- 
forming a  contract.     And  if  one  party  to 
a   contract   is   ignorant    with   reference  to 
a  matter  of  law  involved,  and  another  par- 
ty,  knowing  of  such  ignorance,  takes  ad- 
vantage of  it  to  make  a  contract  advan- 
tageous   to   himself,    a    ground    for  refor- 
mation exists.     False  assertions  of  value, 
when   no   warranty    is   intended,   however, 
do  not  constitute  a  ground  of  relief  to  a 
purchaser,  if  the  assertion  is  a  mere  matter 
of  opinion  in  which  the  parties  may  differ. 
Nor  is  a  mere  misrepresentation  as  to  the 
legal   effect   of   a   contract,   or   the  rights 
of  the  parties  under  it,  a  ground  for  can- 
celing  it   as    fraudulently    obtained.     Ami 
a  representation  as  to  what  the  law  will 
or  will  not  permit  to  be  done  is  ordinarilv 
to  be  regarded  rather  as  the  expression  of 
an  opinion   than   the  assertion   of  a  fact 
And,  ordinarily,  mistake  upon  the  part  of 
the  purchaser  relative  to  the  qualities  of 
property,  caused  by  communications  of  the 
seller,  do  not  call  for  interposition  of  equi- 
ty.    And  the  mere  fact  that  the  per?on  is 
of  weak  understanding,  however  produced, 
if  there   be   no   fraud   or  surprise,  is  not 
an  adequate  ground  for  relief  against  W^ 
contracts.      Nor    will    a    misrepresentation 
avoid  a  contract,  if  it  be  one  of  sndi  a 
nature   that   the   person  to   whom  it  was 
made  had  no  right  to  rely  on  it,  since  the 
court  will  not  aid  one  who  refuses  to  ex- 
ercise  his   own   discretion.     And  to  be  a 
ground  for  reformation,  the  misrepreseittt- 
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tion  must  be  of.  some  material  fact  which 
the  party  might  have  placed  confidence  in, 
and  not  a  mere  opinion.  Misrepresentation 
and  fraud  in  corruptly  deceiving  one  as  to 
matter  of  law  amount  to  fraud  in  a  legal 
sense,  and  furnish  ground  for  interference 
of  equity.  And  fraudulent  representations 
as  to  the  legal  effect  of  an  instrument  will 
avoid  ity  though  made  to  one  who  has 
actually  read  it,  if  he  is  unable  to  judge 
•f  its  true  construction.  And  knowingly 
availing  one's  self  of  a  fiduciary  relation 
to  mislead  the  other  party  to  a  contract, 
by  a  misrepresentation  of  its  legal  effect, 
or  knowingly  taking  advantage  of  the  oth- 
er's actual  ignorance  of  the  law,  amounts  to 
a  fraud  which  is  correctible  in  equity.  Nor 
can  one  by  falsehood  deceive  an  illiterate 
man,  and  impose  upon  him  a  writing  for 
one  thing,  when  it  is  another,  and  receive 
the  benefit  of  his  fraud.  And  a  person  in- 
trusted to  reduce  a  contract  to  writing  is 
bound  to  do  it  truly;  and  any  variation 
from  the  original  contract  is  a  fraud  which 
equity  will  correct.  Undue  concealment 
which  amounts  to  fraud  for  which  equitable 
relief  will  be  given,  where  there  is  no  pe- 
culiar relation  of  confidence  and  trtist  oe- 
tween  the  parties,  is  the  nondisclosure  of 
those  facts  and  circumstances  which  one 
party  is  under  some  legal  or  equitable  ob- 
ligation to  communicate  to  the  other,  and 
which  the  latter  has  not  merely  a  conscien- 
tious right,  but  a  legal  one,  to  know.  The 
gist  of  the  inquiry,  however,  is  not  whether 
the  misstatement  was  known  to  be  false 
by  the  person  making  it,  but  whether  the 
person  to  whom  it  was  made  was  deceived 
thereby.  And  the  person  deceived  must  be 
prompt  in  repudiating  his  contract  on  dis- 
covering the  fraud.  Where  one  party  to  a 
contract  seeks  to  avail  himself  of  an  op- 
portunity afforded  by  a  mistake  of  the 
other  party,  and  attempts  to  enforce  an 
inequitable  advantage  without  considera- 
tion, and  the  other  party  is  not  blamable, 
equitable  relief  can  be  afforded  to  the  par- 
ty so  mistaken,  if  the  other  party  is  not 
thereby  injured;  and  the  mistake  need  not 
be  mutual.  Ignorance  or  mistake  of  law,  ad- 
mixed with  misrepresentation,  imposition, 
undue  influence,  mental  imbecility,  or  sur- 
prise, gives  rise  to  a  mixed  question  of  law 
and  fact  of  which  equity  will  take  cogniz- 
ance. And  equity  will  relieve  when  the 
legal  effect  of  a  transaction  is  misunder- 
stood, the  want  of  proper  understanding 
Ix^iner  produced  by  misleading  statements 
of  the  other  party  to  the  contract.  This 
rule  applies  to  leading  a  person  to  the  be- 
lief that  an  instrument  will  have  a  differ- 
ent effect  from  its  real  effect,  as  well  as 
to  actual  misrepresentations  of  fact.  To 
justify  the  reformation  of  a  contract  on  the 
fTound  of  inequitable  conduct  of  a  party, 
however,  it  must  appear  that  some  relation 
of  trust  or  confidence  between  the  parties 
had  been  abused,  or  that  there  was  fraud, 
or  fraud  and  mistake,  or  that  the  means 
of  knowing  the  facts  were  not  equally  open 
to  both  parties.  And  to  constitute  a  ground 
of  re<«cission,  a  misstatement  mQst  have 
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been  believed  and  acted  upon  by  the  party 
to  whom  it  was  addressed. 

A  court  of  equity  has  no  jurisdiction  to 
enforce  a  contract  void  at  law,  or  to  modi- 
fy it  so  as  to  make  it  legal,  and  then  en- 
force it.  The  rule  is  different,  however, 
where  the  defect  is  one  which  merely  ren- 
ders the  instrument  inoperative,  and  not 
wholly  void;  and  in  such  case  reformation 
may  be  had.  And  while  a  mistake  as  to 
the  existence  or  identity  of  the  subject- 
matter  of  a  contract  is  fatal  to  the  con- 
tract itself,  a  mistake  as  to  the  value  or 
quantity  of  property  sold,  or  other  collateral 
attributes,  as  distinct  from  a  mistake  as 
to  the  existence  or  identity  thereof,  war- 
rants correction  of  the  contract,  if  the  thing 
delivered  is  existent  and  the  identical  thing 
in  kind.  That  a  contract  would  be  invalid 
if  not  in  writing  is  not  a  reason  to  deny 
reformation.  So  the  rule  is  well  supported 
that  equity  will  not  relieve  against  de- 
fects or  mistakes  in  a  voluntary  convey- 
ance or  contract,  ot  one  made  without  con- 
sideration, and  that  it  will  not  aid  one 
volunteer  against  another.  But  though  the 
transfer  is  without  consideration,  if  a  legal 
conveyance  be  effectually  made,  the  court 
will  protect  all  equitable  interests  and  en- 
force all  equitable  rights  and  duties  under 
it,  as  completely  as  if  made  with  consid- 
eration. And  the  rule  that  a  deed  will 
not  be  reformed  at  the  instance  of  a  mere 
volunteer  does  not  apply  on  a  bill  to  re- 
form a  voluntary  deed,  in  a  dispute  between 
parties  claiming  under  it,  the  grantor  being 
indifferent.  But  a  pre-existing  debt  is  suf- 
ficient to  prevent  a  mortgage  from  being 
voluntary.  And  a  deed  founded  on  a  con- 
sideration to  be  paid  a  third  party  is  not 
voluntary.  So  the  rule  has  been  acted  on  to 
some  extent,  that  a  court  of  equity  has 
jurisdiction,  in  a  proper  case,  to  reform  or 
rectify  a  voluntary  settlement,  as  well  as 
a  settlement  for  value.  Under  this  rule  a 
deed  of  gift,  drawn  by  a  mistake  for  a  dif- 
ferent interest  from  that  intended,  may  be 
corrected.  And  a  mistake  upon  the  part 
of  a  donor,  in  giving  more  than  was  in- 
tended, justifies  a  decree  of  reformation. 
Kqnity  will  not  reform  a  gift,  however, 
against  the  intention  of  the  donor.  Nor 
will  a  court  of  equity  lend  its  aid,  at  the 
instance  of  a  donee,  to  reform  a  voluntary 
deed.  And  an  error  in  the  description  of 
land  in  a  voluntary  conveyance  will  not 
be  corrected,  unless  all  the  parties  con- 
sent. And  equity  will  not  correct  a  mis- 
take in  a  voluntary  deed,  to  the  injury 
of  a  bona  fide  purchaser  for  value  without 
notice.  Courts  of  equity,  in  some  instances, 
have  asserted  jurisdiction  as  to  mistakes 
in  wills,  to  the  same  extent  as  in  other 
matters.  And  under  the  rule  thus  asserted, 
equity  will  correct  a  mistake  in  the  name 
of  a  legatee,  or  in  the  description  of  the 
land  devised.  But  the  rule  has  also  been 
asserted,  that  to  authorize  a  correction  of 
a  mistake  in  the  description  of  land  devised 
by  will,  the  mistake  must  have  been  clearly 
demonstrable  from  the  structure  and  scope 
of  the  will  itself.  And  the  prevailing  rule 
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would  seem  to  be  that  a  will  cannot  be 
corrected  because  the  testator  misappre- 
hended its  effect,  and  that  equity  will  not 
entertain  a  bill  to  reform  a  will,  and  that, 
in  the  absence  of  latent  ambiguity  in  wills, 
extrinsic  evidence  cannot  be  received  to 
show  intentions  not  expressed  in  them. 

With  reference  to  contracts  for  the  sale 
of  a  homestead,  the  absence  of  a  release 
of  the  right  of  homestead,  acknowledged 
as  required  by  law,  renders  the  transfer  of 
the  homestead  of  no  validity,  and  a  court 
of  equity  has  no  power  to  reform  the  con- 
tract by  the  insertion  therein  of  such  re- 
lease and  acknowledgment;  it  cannot  give 
life  to  an  instrument  having  no  validity 
in  itself.  It  has  been  held,  however,  that 
equity  will  correct  a  mutual  mistake  in  the 
description  in  a  written  instrument  by 
which  a  man  and  wife  have  sought  to  en- 
cumber their  homestead.  And  the  right  of 
a  purchaser  who  has  paid  full  value,  to  re- 
form a  conveyance  from  a  husband  and  wife 
of  a  homestead,  which  conveyance  was  exe- 
cuted with  proper  formalities  to  pass  her 
interest,  is  not  affected  by  the  fact  that 
the  wife  was  ignorant  of  her  interest.  And 
under  this  rule  a  homestead  mortgage  exe- 
cuted by  a  husband  and  wife  in  conformity 
with  the  statute  providing  therefor  may  be 
reformed  in  equity  for  mistake  in  describing 
the  land,  if  the  quantity  of  land  conveyed 
is  not  thereby  increased.  Under  the  old 
rule  creating  an  arbitrary  disability  to  pro- 
tect married  women  from  the  alienation  of 
their  real  estate  through  acts  of  coercion 
of  their  husbands,  contracts  of  married 
women,  not  made  in  the  form  prescribed 
by  law,  were  absolutely  void;  and  when 
there  was  an  omis^^ion  of  some  statutory 
requirempnt  in  the  deed,  the  mistake  could 
not  be  corrected  in  equity;  and  this  was 
so,  though  the  woman's  husband  assent- 
ed to  the  original  deed.  And  a  defect 
in  a  deed  of  a  husband  and  wife  could 
not  be  rectified  as  against  the  wife.  But 
under  statutes  doing  away  with  the  wife's 
disability  to  contract,  a  deed  or  contract 
of  a  married  woman  may  be  reformed  in 
equity  the  same  as  that  of  an  unmarried 
woman,  or  of  anyone  else. 

It  is  a  general  rule,  both  at  law  and  in 
equity,  that  parol  evidence  is  not  admissible 
to  vary  a  written  instrument.  This  rule  was 
applied  by  the  English  courts  to  prevent 
the  use  of  parol  evidence  in  equity  in  the 
correction  of  mistakes  in  written  contracts, 
and  many  of  the  American  courts  followed 
the  load  of  the  English  courts,  and  some  of 
the  prominent  states  still  clinjgr  to  the  rule. 
Even  under  this  rule,  parol  evidence  may  be 
received  where  there  is  anything  in  the 
writing  to  go  by.  And  a  written  instru- 
ment may  be  corrected  upon  parol  evidence, 
where  such  evidence  is  corroborated  by  the 
documents  and  subsequent  transactions  in 
the  case.  The  rule  that  excludes  parol  evi- 
dence when  offered  to  vary  or  control  writ- 
ten contracts,  however,  is  held  by  the  weight 
of  authority  not  to  apply  to  cases  where  the 
written  contract  was  obtained  by  fraud, 
mistake,  or  imposition,  and  the  object  of 
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I  the  evidence  is  to  correct  it.  And  under 
this  '  theory,  parol  evidence  is  admissiiue 
in  equity  for  relief  from  mistake  in  a  \^nt- 
ten  contract  or  other  instrument,  to  shoir 
the  mistake  and  what  the  real  contract  wa>, 
as  well  as  to  show  fraud.  Cases  of  Ihi^ 
class  take  the  view  that  the  statute  of 
frauds  does  not  interfere  with  the-  power 
of  courts  of  equity  to  reform  written  instru 
ments  in  which  the  parties  intended  to 
comply  with  the  statute,  but  were  preventei 
by  fraud,  accident,  or  mistake.  But  ini<ler 
this  rule,  parol  evidence  will  not  be  admit- 
ted to  prove  a  contract  entirely  different 
from  that  expressed  in  the  w^riting,  except 
for  fraud,  mutual  mistake,  etc.  And  parol 
evidence  will  not  be  admitted  to  show  that 
an  instrument  of  a  particular  class  was 
designed  for  use  for  an  entirely  inconsistent 
purpose.  Some  of  the  late  and  well-consid- 
ered cases  have  asserted  the  theory  that  if 
the  proposed  reformation  of  a  written  in- 
strument involves  the  specific  enforcement 
of  an  oral  agreement  within  the  statute 
of  frauds,  or  the  terms  sought  to  be  added 
will  so  modify  the  instrument  as  to  make 
it  operate  to  convey  an  interest  or  secure 
a  right  which  can  only  be  conveyed  or  se- 
cured through  an  instrument  in  writing, 
and  for  which  no  writing  has  ever  existed, 
the  statute  of  frauds  is  a  sufficient  bar, 
unless  the  defendant  is  estopped  to  plead 
it.  Under  this  theory,  courts  of  equity  can 
take  from  a  contract  on  parol  evidence,  bnt 
cannot  add  to  it.  But  even  under  this  rule 
it  has  been  held  that  courts  of  equity  have 
power  and  jurisdiction  to  so  reform  an  ex- 
ecutory contract  which  is  valid  and  bind- 
ing on  its  face  as  to  relieve  it  from  any- 
thing inserted  therein  through  deception, 
fraud,  or  mutual  mistake,  and  to  make  itJ 
statements  speak  the  truth  as  it  was  in- 
tended to  insert  it  in  the  instrument.  And 
the  great  majority  of  cases  seem  to  adopt 
the  theory  that  when,  because  of  mistake 
or  fraud,  the  intention  of  the  parties  has 
not  been  carried  out,  until  there  is  a  refonn- 
ation  there  either  is  no  contract  to  be  con- 
tradicted or  modified,  or,  if  there  is  one,  its 
scope  and  limits  are  unascertained,  and  pa- 
fol  evidence  is  admissible  and  necessary,  not 
to  contradict  or  modify  the  contract,  but 
to  show  what  it  reallv  was.  Within  this 
rule,  to  insist  upon  the  legal  effect  of  a  writ- 
ten agreement  in  which  a  material  mistake 
had  been  made  would  be  such  a  fraud  as 
to  admit  parol  testimony  to  reform  the 
deed  by  correcting  the  mistake.  So,  parol 
evidence  may  be  used  with  reference  to  an 
alleged  mistake  in  a  written  instnimenl, 
when  it  is  not  introduced  to  contradict  the 
writing  or  control  its  legal  effect,  bnt  in  a 
matter  collateral  to  the  writing,  the  con- 
tract remaining  untouched  and  in  full  force, 
the  evidence  being  received  in  such  case  to 
show  the  application  of  the  instniment  awl 
existing  rights  under  it.  But  neither  at 
equity  nor  at  common  law,  in  the  absence 
of  proof  of  fraud  or  mistake,  can  a  contract 
be  controlled  by  evidence  that  it  was  exe- 
cuted on  the  faith  of  a  contemporaneous  or 
preceding  oral  stipulation  not  embraced  in 
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it.  And  paroV  evidence  will  not  be  received 
to  engraft  upon  or  incorporate  with  a  valid 
written  contract  an  incident  occurring  con- 
temporaneously with  it,  and  inconsistent 
with  its  terms. 

Freedom   from   negligence   is  a  condition 
precedent  to  relief  from  mistake  of  law  in 
a  written  instrument.     And  relief  in  equity 
will  be  denied  where  the  trouble  is  the  result 
of   the   complainant's  want  of  proper  dili- 
gence.   A  party  asking  equitable  relief  must 
show   that  he  has   used  due  diligence  and 
good  faith  to  avoid  both  the  making  and 
the  consequences  of  the  mistake.     And  the 
mistake  must  have  been  as  to  a  fact  of  such 
a  nature  that  the  party  could  not  by  reason- 
able diligence  get  knowledge  of  it  when  put 
\:pon  inquiry.     He  must  have  exercised  at 
least  the  degree  of  diligence  which  may  be 
fairly  expected    from   a  reasonable  person. 
'>ne  who  signs  a  written  instrument  in  ig- 
norance   of    its    contents    is   presumptively 
guilty    of    gross  negligence,  and  the  burden 
of  proof  rests  with  him  to  rebut  the  pre- 
sumption.    The   rule   that  negligence   of  a 
person    in    signing   a    contract   estops    him 
from  afterwards  asserting  that  the  writing 
does  not  truly  express  the  agreement  of  the 
parties,  however,  does  not  apply  where  the 
contract  was  obtained  by  fraud  or  entered 
into  by  mutual  mistake.    And  the  mere  fact 
that  a  party  to  a  contract  was  negligent  in 
not  examining  it  for  omissions  will  not  pre- 
vent relief  in  equity.    Whether  or  not  there 
will   be   correction   must   depend   upon  the 
circumstances  of  each  case.    Nor  is  the  neg- 
ligence or  laches  of  a  person  seeking  relief 
from  a  mistake  in  a  contract  caused  by  him 
a  defense  in  an  action  for  reformation  or 
other  relief,  where  such  negligence  or  laches 
caused  the  other  party  no  injury.    But  neg- 
ligence, where  the  means  of  knowledge  were 
easily  accessible,  is  fatal  to  a  reformation 
of  a  contract.     If  the  fact  with  reference 
to  which  a  person  claims  to  have  been  mis- 
taken is  one  of  which  he  might  have  ob- 
tained knowledge   by   reasonable   diligence, 
equity  will  suppose  that  he  must  have  had 
knowledge.     But  the  bare  fact  that  a  man 
did  not  read  over  a  contract  when  he  exe- 
cuted it,  or  know  its  contents,  will  not  re- 
lieve him  from  it.     A  contract  may  be  re- 
formed for  mutual  mistake,  though  a  party 
nep;lected  to  read  it.    And  if  a  party  to  a 
contract  is  under  a  moral  or  a  legal  duty  to 
make  disclosures  to  the  other,  and  fails  to 
do  so,  the  misconception  by  the  other  of  the 
facts  which   should   have   been'  disclosed  is 
not  such  negligence  as  will  bar  the  injured 
party   from   equitable  relief  from   the  mis- 
take.   And  a  person  injured  by  a  mistake  in 
a    written    instrument    should    take    steps 
promptly  to  get  relief  in  equity,  and  cannot 
complain  if  he  is  guilty  of  laches  and  suf- 
fers therefrom.    And  relief  should  be  denied 
when  there  is  unreasonable  delay  in  bringing 
suit.     But  that  suit  was  not  immediately 
commenced    on    discovery    of    the    mistake 
docs  not  bar  the  right  to  have  it  reformed; 
the  complainant  is  justified  in  exhausting 
persuasion    before    resorting    to    litigation. 
And  a  person  seeking  relief  is  not  chargeable 
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with  negligence,  if  he  moves  within  a  rea- 
sonable time.     And  the  statute  of  limita- 
tions begins  to  run  against  an  action  for 
reformation  of  a  mistake  in  a  written  in- 
strument, not  from  the  date  of  the  instru- 
ment, but  from  the  time  of  the  discovery  of 
the  mistake.     Courts  of  equity  are  liberal 
in  allowing  mistakes  to  be  corrected  when 
they  are  clearly  established,  notwithstand- 
ing the  acquiescence  of  the  party,  providing 
no  injury  has  resulted  in  the  meantime  to 
the    person    against    whom    the    relief    is 
sought,    or   those   claiming   under    him,   or 
them.     But  if  fraud  and  mistake  are  ad- 
mitted as  exceptions  to  the  running  of  the 
statute  of  limitations,  they  will  only  prevent 
the  running  of  the  statute  until  the  fraud 
and  mistake  are  discovered,  or  by  the  use 
of    reasonable  diligence    might    have    been 
discovered,  by   the  party  applying   for  re- 
lief.    So,  the  general  rule  is  that  relief  in 
the  way  of  reformation  of  a  written  con- 
tract should  not  be  granted  where  the  party 
seeking  it  has  acquiesced  in  the  agreement 
after  becoming  aware  of  the  mistake.    And 
a  mutu'al  mistake  in  a  deed,  in  conveying 
land  in  excess  of  that  bargained  for,  cannot 
be  corrected  at  the  suit  of  the  vendor,  where, 
after  the  discovery  of  the  mistake,  he  re- 
ceived payment  of  the  purchase  money  for 
the  land  conveyed,  and  yielded  possession 
thereof  to  the  vendee.     Nor  can  a  contract 
be  rescinded  for  a  mistake  as  to  its  terms, 
where  the  party  seeking  to  rescind  complet- 
ed the  contract,  and  afterwards  brought  ac- 
tion to  reform  it.     And  a  promissory  note 
cannot  be  reformed  after  judgment  taken 
upon  it,  though  the  defendant  in  a  suit  at 
law  is  not  estopped  from  seeking  equitable 
relief  because  a  judgment  was  taken  in  a 
court  of  law,  and  he  did  not  invoke  the  pow- 
er of  equity  thereto  until  after  the  judg- 
ment, where  he  had  a  purely  equitable  de- 
fense which  could  not  be  made  available  in 
a  court  of  law.     And  the  mere  commence- 
ment of  an  action  for  damages  for  breach  of 
a  written  contract,  which  action  was  after- 
wards  dismissed    without   a   determination 
on  the  merits,  does  not  bar  a  subsequent 
action  for  reformation  of  the  contract,  for 
a  mistake  in  it. 

One  of  the  provinces  of  equity  is  to  cause 
to  be  done  that  which  should  be  done;  and 
if  a  written  contract  misstates  the  real 
agreement  as  made  and  understood  by  both 
parties,  in  some  essential  particular,  the 
contract  is  a  mistaken  one,  and  the  mistake 
may  be  corrected  in  equity.  And  where  a 
contract  is  reformed  by  equity,  the  rights 
of  the  parties  under  it  are  measured  by  the 
reformed  contract.  Kquity  also  interferes 
to  prevent  the  fraudulent  use  of  a  writ- 
ten instrument  for  a  purpose  not  contem- 
plated at  the  time  it  was  made.  But  equity 
will  not  contravene  the  express  provisions 
or  policies  of  the  law,  in  order  to  reform  a 
contract  for  mistake.  And  a  conveyance 
will  not  be  reformed,  in  the  absence  of  if  rand 
without  proof  that  previous  to  its  execution 
there  was  a  mutual  agreement  far  sale  and 
purchase  different  from  that  described  in  the 
deed,  and  that  the  misdescription  was  in- 
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serted  by  mistake.    Nor  will  important  con- 
ditions  which   the  parties   never   fully  as- 
sented to  be  inserted  in  a  lease  by  a  court 
of  equity,  where  there  is  not  sufficient  evi- 
dence thereof.    And  if  a  grantee  in  a  deed 
by  mistake  in  it  holds  a  greater  estate  than 
belongs  to  him,  and  conveys  it  to  an  inno- 
cent purchaser,  receiving  the  consideration, 
he  may  be  treated  as  a  trustee  for  the  real 
owner.    Nor  will  equity  interfere  to  aid  one 
creditor  against  another  on  the  ground  of 
mistake.     But  the  right  of  a  creditor  to  have 
a  specific  lien  which  is  about  to  fail  from 
mistake  of  a  draftsman  set  up  in  equity  is 
superior  to  that  of  the  general  creditors  of  an 
insolvent  intestate,  who  have  no  lien.    Pow- 
er to  reform  or*  rescind  contracts  is  vested 
exclusively  in  courts  of  equity,  and  cannot 
be  exercised  by  courts  of  law.     Ck)urts  of 
law  may  construe  contracts,  but  cannot  re- 
form or  rescind  them.    But  a  Federal  court 
has  jurisdiction  of  a  suit  in  equity  to  re- 
form a  contract,  where  the  action  is  brought 
in  a  state  court  by  a  foreign  assignee  of  the 
contract  against  a  citizen  of  the  state  in 
which  the  suit  is  brought,  and  thence  re- 
moved to  the  Federal  court,  although   the 
parties  to  the  contract  are  both  citizens  of 
the  same  state.     And  a  court  of  law  may, 
in  giving  effect  to  the  intention  of  the  parties 
to  a  written  contract  as  gathered  from  the 
entire  instrument,  disregard  a  mistake  ap- 
parent on  the  face  of  the  writing,  when,  not- 
withstanding  the   mistake,   the   intent   re- 
mains clear  from  other  parts  of  the  con- 
tract.   A  contract  can  only  be  reformed  to 
express  something  which  the  parties  agreed 
on  and  meant  to  put  in,  but  left  out,  or  by 
striking  out   or  changing  something   they 
did  not  mean  to  express.   But  if,  after  mak- 
ing an  agreement,  in  process  of  reducing  it 
to  writing  the  instrument,  by  means  of  a 
mistake  of  law,  fails  to  express  the  con- 
tract   which   the    parties    actually    entered 
into,  equity  will  interfere,  either  by  way  of 
defense  to  the  enforcement  of  the  contract, 
or  by  cancelation  or  reformation   thereof. 
And  on  the  question  of  relief  from  a  mis- 
take in  the  instrument,  which  fails  to  carry 
out  the  intention  of  the  parties  to  it,  it  is 
immaterial  whether  the  proceeding  is  by  bill 
to  correct  the  mistake,  or  whether  the  mis- 
take is  set  up  in  the  answer  by  way  of  de- 
fense.    So,  injunction  may  be  employed  to 
prevent   the   execution   of   provisions   of  a 
written  instrument  resulting  from  mistake. 
And  injunction  will  lie  where  the  mistake 
occurred  upon  the  part  of  one  party  only, 
though  the  contract  could  not  be  reformed 
unless  the  mistake  was  mutual.    So  a  court 
of  equity,  having  jurisdiction  to  amend  a 
contract,  acquires  the  right,  incidentally  in 
the  same  suit,  to  give  relief  in  damages  or 
by  such  other  mode  as  justice  may  require. 
Such  an  action  for  rescission  and  enforce- 
ment contains  but  one  cause  of  action.    And 
where  a  decree  directs  the  correction  of  an 
instrument,    it    is    not  necessary   that  the 
formal  correction  be  made  before  final  de- 
cree.    It  is  also  proper  to  set  up,  as  a  de- 
fense in  a  suit  for  specific  performance  of 
a  contract,  that  the  contract  relied  on  docs 
28  L.R.A.(N.S.) 


not  correctly  and  truly  express  the  agTe^ 
ment  of  the  parties,  but  that  there  is  some 
material   omission,   insertion,   or  variation 
through  mistake.     And  where  mistake  is  set 
up  as  a  defense   against  a  claim  for  the 
specific   execution   of   an   agreement,  parol 
evidence  is  admissible  to  establish  such  d^ 
fense,   though  the  rule   has   been  asserted 
that  courts   of  equity   will   not  ordinarily 
compel  the  specific   performance  of  a  con- 
tract   with    variations,    additions,   or  new 
terms  to  be  introduced  into  it  by  parol  evi- 
dence.    Nor  will  equity  make  a  decree  in  a 
suit    for  specific    performance,  which  will 
compel  the  defendant  to  convey,  while  leav- 
ing the  complainant  free  to  reject  the  deed 
tendered    in    compliance    with    the   decree. 
And  it  cannot  at  once  reform  a  contract, 
and  then  cancel  it  on  the  ground  that  a  par- 
ty has  not  done  what  the  reformed  contract 
required  of  him.    But  equity  will  not  refuse 
to  decree  specific  performance  of  an  agree- 
ment on  the  ground  that  a  contracting  party 
had  mistaken  its  legal  effect.     And  equity 
will  not  compel  specific  performance  where 
the  contract  would  not  be  reformed  when 
through  mutual  mistake  it  was  defectively 
reduced   to  writing.     If  the  mistake  in  a 
written  instrument  is  mutual,  the  remedy 
is  by  bill  in  equity  for  reformation.    But 
where  the  mistake  is  unilateral,  the  whole 
contract  must  be  set  aside,  and  no  relief 
can  be  granted  in  such  case  after  the  posi- 
tion of  the  parties  has  been  so  changed  that 
their   original    rights   cannot    be   restored. 
Equity  will  not  usually  rescind  a  contract 
for  mistake,  unless  the  party  can  be  put 
in  statu  quo.    And  if  a  person  seeks  to  cor- 
rect a  written  instrument  in  his  own  favor, 
a  court  of  equity  will  refuse  its  aid,  uiiK^ 
he  is  willing  that  other  mistakes  therein 
should  be  corrected,  which  would  be  against 
his  interests.     Where  it   will    subserve  the 
purposes   of  justice,  equity  will  restore  a 
mortgage  released  through  mistake,  and  give 
it  its  original  priority  as  a  lien.    But  this 
cannot  be  done  as  against  a  bona  fide  holder 
for    value.     Courts    of   equity   will   relieve 
against  mistake,  and  correct  and  reform  all 
kinds    of   deeds   and    written   instruments, 
including  both  executed  contracts,  such  as 
deeds,  mortgages,  leases,  etc.,  and  executory 
contracts,  such  as  bonds,  insurance  policies, 
notes,  bills  of  exchange,  etc    And  executed 
contracts  may,  in  a  proper  case,  be  corrected 
either  by   enlarging  or   by   restricting  th<^ 
subject-matter.     But  a  court  of  equity  will 
not  reform  a  deed  made  by  a  person  indiviJ 
ually,  so  as  to  convert  it  into  a  deed  as 
trustee  for  persons  who  never  received  any 
of  the  purchase  money  or  were  never  other- 
wise involved  by  the  individual  deed  of  the 
trustee.    And  a  court  of  equity  will  not  en- 
force a  building  contract.    Nor,  as  a  general 
rule,  are  judicial  sales  subject  to  correction 
by  reforming  the  deeds.    But  mistakes  an^ 
corrected  in  equity,  even  when  they  occur 
in  the  records  of  proceedings  of  courts  and 
exist  in  the  records  of  sales,  not  by  review- 
ing the   judgments   or    proceedings  of   the 
courts,  but  by  restricting  the  parties  from 
taking    advantage    of    tne    mistake.     The 
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equity  of  a  vendee  for  the  correction  of  a 
deed,  however,  is  not  displaced  by  a  lien  of  a 
subsequent  judgment  or  execution,  thereun- 
der. Anyone  having  an  equitable  title  to 
property,  with  an  apparent  legal  title,  with 
reference  to  which  a  mistake  was  made,  may 
assert  the  mistake  either  by  way  of  defense, 
or  by  way  of  a  direct  proceeding  in  equity 
for  reformation.  And  relief  will  be  granted 
as  between  the  original  parties  or  privies 
in  law,  in  fact,  or  estate,  including  personal 
representatives,  heirs,  devisees,  legatees, 
assignees,  voluntary  grantees,  and  judgment 
creditors  or  purchasers  for  value  with  no- 
tice of  the  facts.  An  action  may  be  main- 
tained against  a  remote  grantor,  where  he 
conveyed  with  covenants  sufficient  to  sup- 
port the  action,  which  were  the  same  as 
those  contained  in  the  plaintiffs  deed.  So, 
an  instrument  executed  by  a  surety  may  be 
reformed  in  equity  for  fraud  or  mutual  mis- 
take, in  the  same  manner  as  if  it  were  exe- 
cuted by  the  principal  debtor;  thoirth  a 
joint  bond  cannot  be  shown,  as  against  the 
surety,  to  be  a  joint  and  several  bond,  by 
evidence  outside  the  contract,  unless  it 
leaves  no  doubt  of  the  mistake.  A  contract 
which  fails  to  express  a  material  term  of 
the  real  contract  which  the  parties  mutually 
intended  to  make,  however,  will  not  be  re- 
formed in  equity,  as  against  innocent  third 
persons  who  had  acquired  vested  rights  and 
who  cannot  be  placed  in  statu  quo.  Nor 
will  courts  of  equity  reform  and  enlarge  n 
mortgage  executed  by  an  insolvent  person, 
if  the  rights  of  creditors  would  be  injured 
thereby.  Nor  does  a  decree  reforming  a 
deed  or  contract  affect  the  rights  of  persons 
not  parties  to  the  suit.  Within  the  meaning 
of  these  rules,  a  mere  creditor,  or  even  a 
creditor  having  a  general  lien,  such  as  a 
judgment,  is  not  an  innocent  purchaser 
against  whom  reformation  of  a  contract 
or  other  written  instrument  may  not  be 
had.  And  a  court  of  equity  would  be  less 
disposed  to  interfere  for  the  reformation  of 
an  instrument  for  a  mistake  of  law,  in  favor 
of  a  particular  creditor  against  the  general 
creditors  of  an  insolvent  estate,  than  in  an 
ordinary  case. 

A  mistake  in  a  contract  or  instrumenit,  to 
warrant  relief  in  equity,  must  be  material, 
and  there  will  be  no  rescission  where  the 
contract  as  written  is  of  the  same  legal 
effect  as  it  is  corrected.  But  a  person  pur- 
chasing land  subject  to  a  mortgage  is  not 
estopped  by  the  insertion,  by  mistake  of  the 
scrivener,  of  a  stipulation  that  the  grantee 
agrees  to  pay  the  mortgage  debt,  since  the 
mortgagee  is  not  prejudiced  thereby.  Nor 
will  a  written  instrument  be  reformed  for 
mistake  of  law,  where  it  appears  that  the 
person  complaining  has  an  adequate  remedy 
at  law.  But  the  mere  existence  of  the  remedy 
at  law  is  not  sufficient,  if  it  was  not  as  full, 
adequate,  and  complete  as  the  one  contem- 
plated by  the  parties.  Where  the  only  relief 
sought  for  is  reformation  or  rescission  of  the 
instrument  for  mistake,  demand  for  refor- 
mation or  rescission  must  be  made  before 
bringing  action  therefor.  But  where  other 
distinct  grounds  of  equitable  relief  are  as- 
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serted,  demand  for  rescission  or  reforma- 
tion need  not  be  made.  A  mistake  alleged 
as  a  ground  for  reformation  of  a  contract 
must  be  stated  in  the  pleadings  with  pre- 
cision, and  made  apparent.  And  where 
fraud  is  relied  upon,  it  must  be  averred. 
And  it  is  essential  that  the  fraud,  mistake, 
or  surprise  should  be  alleged  in  the  bill  as 
the  ground  and  object  of  parol  proof.  And 
the  agreement,  both  as  it  is  and  as  it  ought 
to  be,  should  be  set  forth.  But  a  complaint 
need  not  set  out  the  exact  language 
omitted  from  or  inserted  in  the  agreement. 
And  the  failure  to  allege  in  terms  that  the 
instrument  in  question  was  erroneously  exe- 
cuted through  mutual  mistake  does  not 
render  the  pleading  insufldcient,  if  it  sets 
up  facts  from  which  such  conclusion  is  in- 
evitable.  Nor  need  a  consideration  for  the 
execution  of  the  contract  in  question  be  al- 
leged. Where  a  party  to  a  contract  defends 
against  it  on  the  ground  of  mistake,  he 
should  allege  the  facts  entitling  him  to  re- 
formation by  way  of  counterclaim  or  cross 
bill,  and  should  pray  judgment  for  reforma- 
tion. Defenses  that  a  deed  expresses  the 
contract,  and,  if  it  does  not,  there  was  such 
a  mutual  mistake  as  would  authorize  its 
rescission,  are  not  inconsistent,  and  both 
may  be  relied  on. 

Mistake  which  will  warrant  the  correc- 
tion of  a  written  instrument  may  be  estab- 
lished by  direct  proof,  or  it  may  be  inferred 
from  the  nature  of  the  transaction.  When 
the  mistake  appears  upon  the  face  of  the 
instrument,  the  court  may  correct  it  without 
outside  evidence.  And  a  witness  may  testi- 
fy as  to  the  intention  of  the  parties,  in  an 
action  to  reform  an  instrument  for  mistake, 
though  it  has  been  held  that  evidence  out- 
side the  deed  and  inconsistent  with  it  must 
be  shown  in  order  to  set  up  a  parol  trust  or 
to  reform  the  deed,  and  that  a  mistake 
must  be  proved  by  other  than  the  subscrib- 
ing witnesses.  Equity  will  grant  relief 
more  readily  where  the  mistake  is  made  to 
appear  by  reference  to  another  writing.  And 
the  courts  are  reluctant  to  rectify  deeds  on 
oral  evidence,  but  will  do  so  when  the  proof 
is  clear  and  convincing.  An  executed  writ- 
ten instrument  is  presumed  to  express  the 
final  agreement  of  the  parties,  and  the  bur- 
den is  on  the  persoui  seeking  reformation  of 
such  an  instrument  to  overcome  the  pre- 
sumption by  establishing  fraud  or  mistake. 
And  it  has  been  held  that  to  overcome  this 
presumption  the  evidence  of  mistake  or 
fraud  must  be  clear  and  convincing;  clear 
and  satisfactory;  clear,  exact,  and  convinc- 
ing. And  it  has  been  held  that  it  must  be 
shown  beyond  a  reasonable  doubt,  but  this 
has  been  denied,  the  rule  being  held  to  be 
that  the  evidence  must  be  clear  and  convinc- 
ing, but  it  need  not  establish  mistake  clear 
of  all  reasonable  doubt.  A  conflict  of  evi- 
dence on  the  question  of  the  existence  of 
the  mistake  does  not  bar  relief  in  the  way 
of  reformation,  but  a  denial  that  there  was 
a  mistake,  made  under  oath,  must  be  given 
considerable  weight  in  determining  the  suffi- 
ciency of  the  evidence  to  establish  mistake. 

F.   H.   B. 
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iETNA  MILL  &  ELEVATOR  COMPANY, 

Appt., 

V. 

KRAMER  MILLING  COMPANY. 

(82  Kan.  679,  109  Pac.  692.) 

Trademark  —  infringement  —  use     of 
own  name. 

A  person  will  not  be  prohibited  from 
using  his  own  name  upon  marks  or  brands 
placed  upon  articles  of  his  own  manufac- 
ture, merely  because  it  has  first  been  right- 
fully used  by  another,  who  has  established 
the  reputation  of,  and  built  up  trade  in, 
like  articles  by  the  use  of  the  same  name 
in  a  trademark,  sign,  or  label  thereon;  but 

Headnote  by  Benson,  J. 


such  person  will  not  be  permitted,  by  any 
artifice  or  device  or  otherwise,  to  induct? 
the  belief  of  customers  or  others  desiring 
to  purchase  that  the  articles  so  marked  &re 
the  products  of  the  other. 

(June  11,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Harper  County, 
sustaining  a  demurrer  to  the  petition  in  an 
action  brought  to  restrain  the  alleged  un- 
lawful use  of  plaintiff's  trademark,  and  to 
recover  damages  for  such  use.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  P.  Hackney,  J.  T.  Lafferty, 
and  £dward  T.  Hackney,  for  appellant: 

The  Kramers  had  a  right  to  sell  their 
tradename,  and  did  so  sell,  and  cannot  now 


Note.  ^  Limitation  of  rtght  to  tise  one^s 
own  name  as  a  tradename. 

This  note  is  supplemental  to  one  in  1 
L.R.A.(N.S.)  660,  and  aims  merely  to  pre- 
sent decisions  on  the  question  which  have 
appeared  since  the  compilation  of  the  earlier 
note. 

Such  recent  decisions  uniformly  support 
the  general  rule  that  while  every  person  is 
entitled  honestly  to  use  his  own  name  in 
business,  either  alone,  or  associated  with 
others  in  a  partnership  or  corporation,  he 
may  not  use  his  name  as  an  artifice  to  mis- 
lead the  public  as  to  the  identity  of  the 
business  or  corporation,  or  the  article  pro- 
duced, and  thereby  unfairly  divert  the  busi- 
ness of  another,  who  first  lawfully  selected 
the  tradename,  established  a  business,  and 
produced  an  article  which  is  identified  by 
the  name.  Sheffield -King  Mill.  Co.  v.  Shef- 
field Mill.  &  Elevator  Co.  105  Minn.  315, 
127  Am.  St.  Rep.  574,  117  N.  W.  447;  In- 
ternational Silver  Co.  v.  Rogers,  72  N.  J. 
Eq.  933,  129  Am.  St.  Rep.  722,  67  Atl.  105, 
reversing  71  N.  J.  Eq.  569,  63  Atl.  977; 
World's  Dispensary  Medical  Asso.  v.  Pierce, 
122  N.  Y.  Supp.  818. 

If  he  uses  bis  own  name,  it  must  be  so 
used  as  not  to  deprive  others  of  their 
rights,  or  to  deceive  the  public;  and  the 
name  must  be  accompanied  with  such  indi- 
cations that  the  thing  manufactured  is  the 
work  of  the  one  making  it  as  will  unmistak- 
ably inform  the  public  of  the  fact.  Inter- 
national Silver  Co.  v.  Rogers,  supra. 

In  Kaufman  v.  Kaufman,  123  N.  Y.  Supp. 
699,  it  is  said  that  the  principle  is  well  es- 
tablished that  a  man  must  use  his  own  name 
honestly,  and  not  as  a  means  of  pirating 
upon  the  good  will  and  reputation  of  a 
business  rival;  and  that  if  he  cannot  use 
his  own  name  without  inevitably  represent- 
ing his  goods  as  those  of  another,  then  he 
cannot  use  his  own  name  at  all. 

And  in  J.  F.  Rowley  Co.  v.  Rowley,  154 
Fed.  744,  reversed  on  other  grounds  in  88 
C.  C.  A.  258,  161  Fed.  94,  it  is  said:  "If  a 
fraudulent  purpose  to  filch  trade  good  will 
exists,  the  fact  that  it  is  attempted  under 
semblance  of  the  use  of  a  man's  own  name 
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makes  the  use  none  the  less  wrong.  As  an 
abstract  right,  every  person  has  a  right  to 
the  use  of  his  own  name ;  but  when  the  n^ 
of  such  name  is  but  a  cloak  to  cover  an  in- 
tended fraud  upon  the  rights  of  another,  the 
wrongdoer  has  himself,  and  not  the  law, 
to  blame  for  placing  a  limitation  upon  tlie 
right  to  the  use  thereof." 

The  following  cases  instjince  the  extent  to 
which  the  courts  have  gone  in  restrainiog 
the  use  by  a  person  of  his  own  name,  as 
being  likely  to  deceive  the  public: 

Thus,  in  Gordon  Hollow  RIast  Grate  Co. 
V.  Gordon,  142  Mich.  488,  105  N.  W.  1118, 
an  injunction  was  issued  against  the  use  of 
the  defendant's  name  as  the  manufacturer 
of  grates  in  competition  with  the  corpon- 
tion  in  which  his  individual  name  occurred, 
but  his  firm  was  permitted  to  state  titat 
they  manufactured  a  grate  under  letters  pat- 
ent granted  to  him,  ia  connection  with  an- 
other statement,  made  equally  prominent, 
that  the  firm  is  distinct  from,  and  ha^  no 
connection  with,  the  complainant  company; 
in  International  Silver  Co.  v.  Rogers,  supra, 
against  the  manufacture  and  sale  of  goods 
stamped  with  the  words,  **W.  H.  Rogers  of 
Plainfield,  N.  J.,"  unless  also  stamped  with 
the  words,  "not  the  original  Rogers,**  or 
"not  connected  with  the  original  Rogers," 
and  this  although  the  boxes,  packages,  and 
wrappers  in  which  such  silverware  was  put 
up  were  marked,  **not  connected  with  any 
other  Rogers;"  in  World's  Dispensary 
Medical  Asso.  v.  Pierce,  supra,  restraining 
the  defendant  from  putting  up,  advertising, 
or  offering  for  sale  any  proprietary  reme- 
dies under  the  name  of  Pierce's,  or  Dr. 
Pierce's,  where  it  appeared  that  the  name 
had,  by  reason  of  its  use  by  plaintiff,  come 
to  be  generally  recognized  by  the  public  as 
referring  to  and  designating 'plaintiffs  busi- 
ness and  its  remedies, — especially  since  the 
defendant  was  not  entitled  to  the  nse  of 
the  title  "Dr.;"  in  Kaufman  v.  Kaufman, 
supra,  restraining  a  dealer  in  hats  from 
using  the  name  "Kaufman"  unless  in  con- 
nection with  his  first  name  on  a  line  with  it 
and  in  letters  of  equal  size,  in  competition 
with  another  of  the  same  name,  who  l«nl. 
for  some  years  past,  used  his  surname  as  a 
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use   it,   when   it  will  come   in  competition 
with  their  grantees. 

Andrew  Jurgens  Co.  v.  Woodbury,  66 
Misc.  404,  106  N.  Y.  Supp.  671;  Regent 
Shoe  Mfg.  Co.  V.  Haaker,  75  Neb.  426,  4 
L.R.A.(N.S.)  447,  106  N.  W.  696;  Nolan 
Bros.  Shoe  Co.  v.  Nolan,  131  Cal.  271,  53 
L.R.A.  384,  82  Am.  St.  Rep.  346,  63  Pac. 
480;  Bates  Mfg.  Co.  v.  Bates  Mach.  Co.  141 
Fed.  213;  Laiidreth  v.  Landreth,  22  Fed. 
41 ;  William  Rogers  Mfg.  Co.  v.  Rogers  & 
S.  Mfg.  Co.  11  Fed.  495;  Von  Faber  v.  Fa- 
ber,  124  Fed.  603;  Walter  Baker  &  Co.  v. 
Slack,  65  C.  C.  A.  138,  130  Fed.  514;  Ball 
V.  Best,  135  Fed.  434;  Royal  Baking  Powder 
Co.  V.  Royal,  58  C.  C.  A.*499,  122  Fed.  337; 
Brown  Chemical  Co.  v.  Meyer,  139  U.  S. 
540,  35  L.  ed.  247,  11  Sup.  Ct.    Rep.    625; 


Skinner  v.  Oakes,  10  Mo.  A  pp.  45-,  Hoxie 
V.  Chancy,  143  Mass.  592,  58  Am.  Rep.  149, 
10  N.  E.  713;  International  Silver  Co.  v. 
William  H.  Rogers  Corp.  66  N.  J.  Eq.  140, 
57  Atl.  725,  2  A.  &  E.  Ann.  Cas.  407,  67 
N.  J.  Eq.  646,  110  Am.  St.  Rep.  606,  60  Atl. 
187,  3  A.  &  E.  Ann.  Cas.  804;  Rogers  v. 
Wm.  Rogers  Mfg.  Co.  17  C.  C.  A.  675,  35 
U.  S.  App.  848,  70  Fed.  1019;  Chas.  S.  Hig- 
gins  Co.  V.  Higgins  Soap  Co.  144  N.  Y. 
462,  27  L.R.A.  42,  43  Am.  St.  Rep.  769,  39 
N.  E.  490;  Le  Page  Co.  v.  Russia  Cement 
Co.  17  L.R.A.  354,  2  C.  C.  A.  655,  5  U.  S. 
App.  112,  61  Fed.  941;  Croft  v.  Day,  7 
Beav.  84;  Bissell  Chilled  Plow  Works  v. 
T.  M.  Bissell  Plow  Co.  121  Fed.  357;  Chick- 
ering  v.  Chickering  &  Sons,  50  C.  C.  A.  475, 
120  Fed.  69;  Lamb  Knit-Goods  Co.  v.  Lamb 


designation  of  his  hats;  in  Von  Faber-Cas- 
tell  V.  Faber,  76  C.  C.  A.  538,  145  Fed.  626, 
against  the  use  of  defendant's  surname  on 
pencils  without  prefix,  in  competition  with 
A.  W.  Faber;  in  Hall's  Safe  Co.  v.  Herring- 
Hall-Marvin  Safe  Co.  14  L.R.A.(N.S.)  1182, 
76  C.  C.  A.  495,  146  Fed.  37,  against  using 
the  name,  "HalFs  Safe  Company,"  or  any 
other  name  having  similarity  to  the  name, 
"Hall's  Safe  &  Lock  Company,"  in  compe- 
tition with  the  purchaser  of  the  busi- 
ness and  good  will  of  the  Hall's  Safe 
&  Lock  Company,  without  also  giving 
information  to  the  public  that  it  is 
not  the  business  formerly  carried  on  by 
the  Hall's  Safe  &  Lock  Company;  in 
Bates  Mfg.  Co.  v.  Bates  Numbering  Mach. 
Co.  172  Fed.  892,  affirmed  in  178  Fed.  681, 
a^^ainst  any  further  use  of  the  words, 
"Bates  Numbering  Machine  Company,"  as 
defendant's  corporate  name,  in  competition 
with  the  Bates  Manufacturing  Company, 
whose  machine  had  for  several  years  been 
extensively  and  exclusively  advertised  as 
the  "Bates  Numbering  Machine,"  and  as 
bueh  known  to  the  purchasing  public;  and  in 
Russia  Cement  Co.  v.  Le  Page  Liquid  Glue, 
Oil,  &  Fertilizer  Co.  14  B.  C.  317,  restrain- 
ing defendants  from  carrying  on  business 
as  manufacturers  or  vendors  of  any  prep- 
aration of  glue  or  other  adhesive  under  any 
name  or  title  of  which  the  name  Le  Page 
or  "Le  Page's"  forms  part,  where  it  appeared 
that  the  glue  designated  as  Le  Page's  is 
generally  understood  to  be  that  manufac- 
tured by  plaintiff. 

So  also,  in  Andrew  Jergens  Co.  v.  Wood- 
bury, 197  N.  Y.  66,  90  N.  E.  344,  modifying 
and  affirming  128  App.  Div.  924,  112  N.  Y. 
Supp.  1121,  an  injunction  against  the  man- 
ufacture and  sale  of  soap  known  as  "Wood- 
bury's New  Skin  Soap,"  in  competition  with 
the  purchasers  of  the  formula  of  "Wood- 
bury's Facial  Soap,"  was  approved,  although 
held  to  go  too  far  in  forbidding  the  defend- 
ants from  using  the  name  Woodbury  on 
other  soaps,  or  in  connection  with  other 
articles  where  such  use  is  not  deceptive  or 
misleading. 

And  in  David  E.  Foutz  Co.  v.  S.  A.  Foutz 
Stock  Food  Co.  163  Fed.  408,  it  was  held 
28  L.R.A.(N.S.) 


that  the  S.  A.  Foutz  Stock  Food  Company, 
organized  by  Stanley  A.  Foutz,  to  manufac- 
ture and  sell  certain  animal  remedies  under 
formulas  prepared  by  him,  should  not  be 
permitted  to  continue  its  business  in  compe- 
tition with  the  Qwner  of  the  business  which 
had  been  carried  on  under  the  name  of  S.  A. 
Foutz  &  Brother,  the  animal  remedies  man- 
ufactured by  whom  had  become  extensively 
known  as  the  Foutz  remedies,  without 
amending  its  corporate  name  so  as  to  read, 
"The  Stanley  A.  Foutz  Stock  Food  Com- 
pany," and  stating  in  its  advertising  and  on 
its  packages  that  the  formulas'  used  are 
those  prepared  by  Stanley  A.  Foutz,  and  the 
goods  are  not  the  remedies  prepared  by  the 
successors  to  S.  A.  Foutz  &  Brother. 

And  in  Dickson  v.  Dickson  [1909]  1  Ir. 
Ch.  185  (as  digested  in  Butterworth's  Yearly 
Digest  for  1909),  where  it  appeared  that  the 
plaintiffs  had  for  many  years  traded  in 
Dublin  and  elsewhere  as  seedsmen,  nursery- 
men, and  florists,  under  the  name  of  Alex. 
Dickson  &  Sons,  and  had  established  a  con- 
siderable trade  and  reputation;  that  the  de- 
fendant, Alexander  Dickson,  had  for  many 
years  carried  on  business  as  a  nurseryman 
and  seedsman  in  the  city  of  Dublin,  at  first 
under  his  own  name,  but  for  the  past  twelve 
years  under  the  name  of  the  Ashbourne 
Agricultural  Company,  with  a  shop  in  Dub- 
lin and  a  nursery  in  Dundrum;  that  in  1905 
he  changed  the  name  of  the  business  at 
Dundrum  to  "Alex.  Dickson  &  Sons,"  adver- 
tising under  that  name;  that  he  had  one 
son,  but  no  partnership  in  fact  existed,  and 
the  business  at  Dundrum  was  identical  with 
the  business  in  Dublin, — it  was  held  that  the 
plaintiffs  were  entitled  to  an  injunction  re- 
straining the  defendant  from  the  use  of  the 
name  Alex.  Dickson  &  Sons. 

On  the  other  hand,  the  extent  to  which 
a  person  is  legitimately  entitled  to  use  his 
own  name  in  competing  with  one  having  the 
right  to  use  the  name  in  a  similar  business 
is   illustrated    by   the    following   decisions: 

In  Von  Faber-Castell  v.  Faber,  71  C.  C.  A. 
383,  139  Fed.  257,  reversing  124  Fed.  603, 
it  was  held  that  Eberhard  Faber  might  use 
the  name  "E.  Faber"  in  the  sale  of  lead 
pencils   in   competition   with  the    house   of 
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Glove  &  Mitten  Co.  120  Mich.  150,  44  L.R.A. 
841,  78  N.  W.  1072. 

A  use  of  one's  own  name,  unaccompanied 
by  a  caution  or  explanation  so  specific  as  to 
prevent  confusion,  may  be  enjoined. 

Sheffield-King  Mill.  Co.  v.  Sheffield  Mill. 
&  Elevator  Co.  105  Minn.  315,  127  Am.  St. 
Rep.  574,  117  N.  W.  447;  Shaw  Stocking  Co. 
V.  Mack,  21  Blatchf.  1,  12  Fed.  707;  Pills- 
bury  V.  Pi llsbury- Washburn  Flour  Mills  Co. 
12  C.  C.  A.  432,  24  U.  S.  App.  395,  64  Fed. 
841 ;  Pillsbury-Washburn  Flour  Mills  Co.  v. 
Eagle,  41  L.RA.  162,  30  C.  C.  A.  386,  68  U. 
S.  App.  490,  86  Fed.  608;  Brown  Chemical 
Co.  V.  Meyer,  supra;  Chas.  S.  Higgins  Co.  v. 
Higgins  Soap  Co.  and  Lamb  Knit-Goods 
Co.  V.  Lamb  Glove  &  Mitten  Co.  supra; 
Hopkins,  Trade  Marks,  2d  ed.  145;  Howe 
Scale   Co.    v.   Wyckoff,    Seamans,   &  Bene- 


dict, 198  U.  S.  118,  49  L.  ed.  972,  ii 
Sup.  Ct.  Rep.  609;  Donnell  ▼.  Herring-Hall- 
Marvin  Safe  Co.  208  U.  S.  267,  52  L.  ed.  481, 
28  Sup.  Ct.  Rep.  288;  Ball  v.  Broadway  Bt- 
zaar,  149  N.  Y.  429,  87  N.  E.  674. 

Messrs.  Fred  Washbon  and  E.  G.  Wil- 
cox, for  appellee: 

A  person  is  entitled  to  use  his  own  naoM 
in  his  own  business;  and  if  such  name  is 
not  selected  unnecessarily,  or  for  the  par- 
pose  of  unfair  competition,  an  injunction 
will  not  be  granted. 

28  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  429; 
Brown  Chemical  Co.  v.  Meyer,  139  U.  &  540, 
35  L.  ed.  247,  11  Sup.  Ct.  Rep.  625;  Hoire 
Scale  Co.  v.  Wycoff,  Seaman  &  Benedict,  19S 
U.  S.  118,  49  L.  ed.  972,  25  Sup.  Ct  Rep. 
609;  Singer  Mfg.  Co.  v.  June  Mfg.  Ga 
163    U.    S.    169,  41  L.   ed.   118,    16   Sup. 


A.  W.  Faber,  where  it  did  not  appear  that 
he  used  the  initials  of  his  Christian  name, 
rather  than  the  name  in  full,  with  a  fraudu- 
lent intent,  or  that  he  had  reaped  any  un- 
fair advantage  therefrom,*  or  that  the  pub- 
lic had  been  deceived  thereby. 

In  Donnell  v.  Herring-Hall -Marvin  Safe  Co. 
208  U.  S.  267,  52  L.  ed.  481,  28  Sup.  a.  Rep. 
288,  reversing  74  C.  C.  A.  361,  143  Fed.  231, 
it  was  held  that  the  successor  to  the  busi- 
ness and  good  will  of  a  safe  and  lock  com- 
pany, with  the  right  to  use  the  surname  of 
the  founder,  which  has  a  commercial  value, 
while  entitled  to  protection  against  the  use, 
in  the  sale  of  safes  made  by  the  sons  of 
such  founder,  who  were  members  of  the 
original  corporation,  of  any  name,  mark, 
or  advertisement  indicating  that  the  seller 
is  the  successor  of  the  original  company, 
or  that  its  goods  are  the  product  of  that 
company,  or  its  successors,  and  against  any 
interference  with  the  good  will,  cannot  have 
an  injunction  totally  restraining  the  use  of 
such  surname,  and  thus  interfere  with  the 
right  of  the  founder's  sons  to  continue  in 
the  safe  business,  and  use  their  own  name 
in  so  doing. 

So  also  in  Hall's  Safe  Co.  v.  Herring- 
Hall-Marvin  Safe  Co.  supra,  it  was  held  up- 
on the  same  state  of  facts  as  that  involved 
in  the  preceding  case,  that  the  sons  had  the 
right  to  use  their  own  family  name  in  the 
business  of  manufacturing  and  selling  safes, 
and  to  adopt  all  proper  means  of  making  it 
known  to  the  public  that  the  safes  they 
offered  are  made  by  them;  and,  if  they 
choose  to  organize  a  corporation  for  thai 
purpose,  that  they  have  the  right  to  use 
their  family  name  in  its  title  so  long  as 
they  make  no  endeavor  to  lead  the  public 
into  the  belief  that  the  safes  they  make  are 
the  product  of  the  original  company's  suc- 
cessors in  business. 

In  J.  F.  Rowley  Co.  v.  Rowley,  154  Fed. 
744,  an  injunction  was  issued  against  the 
use  of  the  name  "Rowley"  in  connection 
with  the  manufacture  and  sale  of  artificial 
limbs,  where  the  Rowley  name  had  become 
firmly  associated  in  the  public  mind  with 
28  L.RJL.(N.S.) 


the  complainant's  product ;  but  upon  appeal, 
in  88  C.  C.  A.  258,  161  Fed.  94,  it  was  held 
that  the  decree  was  too  broad  in  restrain- 
ing the  defendant  from  using  his  own  name 
'in  any  manner  whatsoever,"  and  that  its 
use  might  be  allowed,  provided  that  an  ex- 
planation should  be  attached  which  wouM 
avoid  deception.  The  case  was  accordingly 
remanded  for  the  purpose  of  describing  the 
precise  terms  of  the  explanation  which,  in 
view  of  all  the  circumstances,  should  be 
attached  to  defendant's  use  of  the  name;  and 
in  96  C.  C.  A.  371,  171  Fed.  415,  it  was 
held  that  a  decree  of  the  court  below,  re- 
straining the  defendant  from  the  use,  in 
the  manufacture  or  sale  of  artificial  limbs, 
of  the  name  "Rowley"  without  initials,  and 
from  its  use  with  initials,  unless  in  each 
and  every  instance  in  which  the  name 
should  be  so  used  it  should  be  accompanied 
by  explanatory  words  sufficient  clearly  to 
distinguish  the  goods  manufactured  from 
the  eoods  of  the  complainant,  was  in  con- 
formity to  both  the  letter  and  the  spirit 
of  the  instructions  given  by  the  appellate 
court  in  remanding  the  case. 

In  Fine  Cotton  Spinners'  &  D.  Asso.  t. 
Har%vood  Cash  &  Co.  [1907]  2  Ch.  184,  it 
was  held  that  while  John  Harwood  Cash 
might  lawfully  compete  under  his  own  name 
with  the  successor  to  the  business  carried 
on  under  the  style  of  "John  Cash  &  Sons.'* 
and  might  also  have  taken  partners  and  car- 
ried on  business  as  "Harwood  Cash  &  Com- 
pany," yet,  that  without  ever  setting  up 
any  business  for  himself,  he  could  not  coa- 
fer  upon  a  joint  stock  company  formed  bj 
himself  in  conjunction  with  a  number  of 
other  persons  the  right  to  use  the  name  of 
Cash  in  a  competing  business,  the  court 
saying:  "I  think,  also,  that  such  a  com 
pany  merely  by  registration  does  not  ac- 
quire and  incorporate  the  individual  rights 
which  its  promoters  may  respectively  hare 
had  to  carry  on  business  in  their  ovn 
names;  and,  further,  I  think  that  a  perMm 
of.  the  name  of  'A,'  without  transferring  a 
business  and  good  will,  cannot,  by  merely 
authorizing  the  promoters  of  a  company  to 
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Ct.  Rep.  1002;  Goodyear's  India  Rubber 
Glove  Mfg.  Co.  v.  Goodyear  Rubber  Co. 
128  U.  S.  608,  32  L.  ed.  635,  9  Sup.  Ct.  Rep. 
166;  R.  W.  Rogers  Co.  v.  Wm.  Rogers  Mfg. 
Co,  17  C.  C.  A.  576,  36  U.  S.  App.  843,  70 
Fed.  1017;  Donnell  v.  Herring-Hall-Marvin 
Safe  Co.  208  U.  S.  207,  52  L.  ed.  481,  28 
Sup.  Ct.  Rep.  288;  White  v.  Trowbridge, 
216  Pa.  11,  64  Atl.  802;  Bates  Mfg.  Co.  v. 
Bates  Mach.  Co.  141  Fed.  213. 

Benson,  J.,  delivered  the  opinion  of  the 
court: 

The  petition  in  this  case  alleged  that  pri* 
or  to  January  1,  1005,  J.  E.  Kramer  and  S. 
P.  Kramer  had  owned  and  operated  the 
i£tna  Mills  at  Wellington  under  the  name 
of  Kramer  Brothers,  and  manufactured 
there  several  high  grades  of  flour  which 
were  extensively  advertised,  and  the  brands 


thereof  had  become  generally  known  over 
this  country  and  Europe,  and  the  reputa- 
tion thereof  was  such  that  a  ready  sale 
was  obtainable  therefor;  that  in  establish- 
ing this  reputation  the  name  ''Kramer"  or 
"Kramer  Brothers,"  coupled  with  the  grades 
to  which  they  were  attached,  became  a  dis- 
tinguishing mark,  whereby  any  flour  having 
such  names  met  with  a  ready  sale;  that,  on 
the  date  ndmed,  Kramer  Brothers  sold  their 
business  to  the  plaintiff  by  bill  of  sale,  de- 
scribing the  property,  with  this  addition: 
"Also  our  flouj*  brands,  trade  signs,  mot- 
toes, and  the  full  and  entire  good  will  of 
our  business;"  that  "Kramer's  High  Pat- 
ent" is  one  of  the  trademarks  and  brands  so 
bought  by  the  plaintiff,  and  a  copy  of  that 
brand,  as  used  on  flour  sacks,  is  shown  by 
exhibit  B,  attached  to  the  petition  (other 
brands  are  referred  to  and  shown  in  other 


use  his  name  as  part  of  their  title,  confer 
upon  such  company  a  right  to  do  so  as 
against  other  people  who  would  be  damaged 
thereby." 

The  case  of  Cash  v.  Cash,  84  L.  T.  N.  S. 
349,  745,  which  is  set  forth  in  the  earlier 
note  above  referred  to,  and  there  character- 
ized as  an  extreme  case,  was  modified  on 
appeal  in  86  L.  T.  N.  S.  211,  in  which  it 
was  held  that  the  injunction  granted  by  the 
court  below  went  too  far  in  restraining  the 
defendant  from  carrying  on  business  under 
his  own  name,  and  it  was  accordingly  modi- 
fied BO  as  to  restrain  the  defendant  from 
carrying  on  a  competing  business,  either  in 
the  name  of  Cash,  or  under  any  style  in 
which  the  name  Cash  appears,  without  tak- 
ing reasonable  precautions  clearly  to  dis- 
tinguish the  business  carried  on,  and  the 
goods  manufactured  or  sold  by  the  plaintiff, 
and  from  carrying  on  any  such  business  un- 
der any  name  or  in  any  manner  so  as  to 
mislead  or  deceive  the  public  into  the  belief 
that  such  business  is  the  same  as  was  for- 
merly carried  on  by  plaintiff's  vendor  and 
predecessor. 

Other  cases  illustrating  the  extent  to 
which  a  person  is  legitimately  entitled  to 
use  his  own  name  in  competing  with  one 
having  the  right  to  use  the  name  in  a  simi- 
lar business,  are:  Sheffield-King  Mill.  Co. 
v.  Sheffield  Mill.  &  Elevator  Co.  105  Minn. 
315,  127  Am.  St.  Rep.  574,  117  N.  W.  447; 
and  White  v.  Trowbridge,  216  Pa.  11,  64 
Atl.  862;  which  are  sufficiently  set  forth  in 
the  opinion  above  reported. 

In  the  earlier  note  above  referred  to 
the  statement  is  made  that  the  rule  as  to 
the  right  of  a  person  to  engage  in  business 
under  his  own  name,  notwithstanding  the 
fact  that  another  of  the  same  name  has  al- 
ready established  a  similar  business,  docs 
not  apply  to  the  right  of  a  corporation  to 
use  the  name  of  a  stockholder  or  director  as 
a  tradename,  since  the  name  of  a  corpora- 
tion is  an  artificial  thing,  selected  arbitra- 
rily by  the  corporators  themselves.  While 
this  limitation  upon  the  right  of  a  person 
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to  use  his  own  name  has  been  recognized  by 
a  number  of  courts  (Dodge  Stationery  Co.  v. 
Dodge,  145  Cal.  380,  78  Pac.  879;  Interna- 
tional Silver  Co.  v.  William  H.  Rogers  Corp. 
67  N.  J.  Eq.  646,  110  Am.  St.  Rep.  506,  60 
Atl.  187,  3  A.  &  E.  Ann.  Cas.  804;  J.  &  P. 
Coats  v.  John  Coates  Thread  Co.  135  Fed. 
177;  International  Silver  Co.  v.  Rodgers  Bros. 
Cutlery  Ck).  136  Fed.  1019;  Fine  Cotton 
Spinners'  &  D.  Asso.  v.  Harwood  Cash  &  Co. 
supra;  Russia  Oment  Co.  v.  Le  Page  Liquid 
Glue,  Oil  &  Fertilizer  Co.  14  B.  C.  317),  a 
more  reasonable  rule  has  been  laid  down  by 
the  Supreme  Court  in  Howe  Scale  Co.  v. 
Wyckoff,  Seamans  &  Benedict,  198  U.  S. 
118,  49  L.  ed.  972,  25  Sup.  Ct.  Rep.  609, 
that,  in  the  absence  of  contract,  fraud,  or 
estoppel,  any  man  may  use  his  own  name  in 
all  legitimate  ways,  and  as  the  whole,  or 
a  part,  of  a  corporate  name,  the  court  say- 
ing: "If  every  man  has  the  right  to  use  his 
name  reasonably  and  honestly  in  every  way, 
we  cannot  perceive  any  practical  distinction 
between  the  use  of  the  name  in  a  firm  and 
its  use  in  a  corporation.  It  is  dishonesty 
in  the  use  that  is  condemned,  whether  in  a 
partnership  or  corporate  name,  and  not  the 
use  itself." 

In  accordance  with  the  rule  laid  down  by 
the  Supreme  Court,  it  is  held  in  Bates 
Mfg.  Go.  V.  Bates  Mach.  Co.  141  Fed.  213, 
that  the  fact  that  a  person  assiste<l  in 
forming  a  corporation,  in  the  name  of  which 
his  own  name  was  used,  did  not,  in  the  ab- 
sence of  proof  that  he  transferred  to  such 
corporation  the  exclusive  right  to  use  his 
name  in  its  business,  preclude  the  use  of  his 
name  as  part  of  that  of  another  corporation 
organized  by  him  to  engage  in  a  competing 
business. 

And  see,  also,  as  recognizing  the  same  rule, 
Donnell  v.  Herring-Hall-Marvin  Safe  Co.  208 
U.  S.  267,  52  L.  ed.  481,  28  Sup.  Ct.  Rep. 
288;  Hall's  Safe  Co.  v.  Herring-Hall-Marvm 
Safe  Co.  14  L.RA.(N.S.)  1182,  76  C.  C.  A. 
495,  146  U.  S.  37;  David  E.  Foutz  Co.  v. 
S.  A.  Foutz  Stock  Food  Co.  163  Fed.  408. 
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exhibits) ;  that  the  plaintiiT,  after  sudi  pur- 
chase, and  after  it  had  registered  such 
brands  and  trademarks,  continued  to  manu- 
facture and  sell  these  brands  of  flour,  and 
the  commodities  so  designated  have  acquired 
a  great  reputation,  arc  well  known  to  the 
public  and  to  buyers  by  such  names  and 
trademarks,  and  the  business  is  a  source 
of  grea^  profit  to  the  plaintiff;  and  that  in 
June,  1905,  J.  E.  Kramer  and  S.  P.  Kramer 
— the  former  "Kramer  Brothers" — orga- 
nized the  defendant  company,  purchased 
mills  at  Anthony,  and  proceeded  to  manu- 
facture flour.  The  following  allegation  is 
then  made:  "The  plaintiff  further  avers 
that  the  defendant,  well  knowing  the  plain- 
tiff's right  in  and  to  all  said  brands  and 
trademarks  so  purchased  and  owned  by  it, 
as  aforesaid,  since  the  month  of  July,  1905, 
in  disregard  of  the  plaintiff's  rights,  makes 
and  offers  for  sale  and  sells,  and  still  makes 
and  sells,  a  similar  article,  an  imitation  of 
plaintiff's  said  articles  of  flour  and  meal, 
well  knowing  that  the  same  is  an  imitation 
of  the  plaintiff's  said  flour  and  meal,  and 
well  knowing  of  the  rights  of  the  plaintiff 
to  the  trademarks  and  brands  as  aforesaid, 
which  it  puts  up,  similar  to  that  of  the 
plaintiff,  and  has  labeled  with  plaintiff's 
said  trademark  and  brand  and  with  labels 
similar  to  that-of  plaintiff,  using  the  word 
'Kramer,'  which  marks  and  brands  so  used 
by  the  defendant  to  deceive  the  public,  as 
aforesaid,  are  attached  to  the  original  pe- 
tition on  file  herein,  marked  'exhibits  K  and 
L,*  and  the  same  are  here  referred  to  and 
made  a  part  of  this  amended  petition;  that 
said  imitation  was  calculated  to  deceive  and 
does  deceive  buyers  of  said  article  and  the 
public,  and  has  induced  many  persons  to 
purchase  defendant's  article  in  the  belief 
that  it  was  made  by  the  plaintiff,  thereby 
greatly  diminishing  plaintiff's  profits."  Al- 
legations of  damages  and  averments  appro- 
priate for  an  injunction  follow,  with  a  pray- 
er for  relief  accordingly.  A  demurrer  was 
sustained  to  the  petition,  and  the  plaintiff 
appeals. 

The  following  is  the  inscription  upon  one 
of  the  brands  so  sold,  as  shown  by  exhibit 
B: 

iEtna 

Mills 
(Picture  of  Mill) 

KRAMER'S 
HIGH  PATENT 


Kramer  Bros. 
Wellington,  Kans. 


24  Kramer's 

lbs.  '  HIGH  PATENT 
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Flour 


Exhibits  K  and  L  are  inscriptions  upo& 
])ackages  of  flour  made  by  the  defendui 
company,  and  which  it  is  alleged  are  used  in 
violation  of  the  plaintifTs  rights.  Upon  one 
side  of  the  sack  is  the  mark  or  brand  desig- 
nated as  "exhibit  K,"  as  follows: 


KRAMERS 


OB 


HIGHEST  PATENT 

KRAl^fER  MILLING  COMPANY 
ANTHONY,  KANSAS 


49 
lbs. 


CHANCELLOR 
HIGHEST  PATENT 


FLOUR 


The  word  "Chancellor"  is  in  large  displiy 
letters  in  white  upon  a  blue  band  printe<l 
diagonally  across  a  red  shield.  This  symbol 
and  the  word  "Kramer's,"  in  large  letters, 
are  the  most  prominent  features  of  the 
brand.  On  the  reverse  side  of  the  sack  is 
the  inscription  or  brand  marked  "Exhibit 
L"  as  follows: 

THIS   IS   THE  GENUINE  0 

"KRAMER'S"      FLOUR  | 

Every  sack  guaranteed  J 

If  I 

This  Sack  Does  Not  Give  Perfect  g 

Satisfaction  Bring  It  Back 
And  Get  Your  Money 

1  he  words  in  the  first  and  second  line  are 
the  most  conspicuous  feature  in  this  inscrip- 
tion. 

The  petition  states  facts  *sufiicient  to  con- 
stitute a  cause  of  action,  unless  from  the 
exhibits,  which  show  precisely  the  marks 
and  brands  complained  of,  it  appears  that 
their  use  by  the  defendant  is  not  a  breach 
of  any  duty  or  obligation  on  its  part  The 
exact  question,  then,  is  whether  the  exhibits 
K  and  L  are  brands  that  the  defendants  can 
not  lawfully  use  after  having  made  the  sale 
to  the  plaintiff  of  the  mill,  good  will  of  the 
business,  flour  brands,  and  trade  signs. 

It  will  be  noticed  that,  apart  from  the 
word  "Kramer's"  and  "Highest  Patent," 
there  is  little  in  Exhibit  K  that  resemble 
the  "Kramer's  High  Patent"  label  or  trade 
mark.  The  word  "Chancellor"  in  display 
letters  upon  a  red  shield  is  entirely  dissimi- 
lar from  anything  appearing  upon  the  brand 
sold  to  the  plaintiff.  On  the  other  side  of 
the  sack,  however,  is  the  inscription  marked 
"exhibit  L,"  — "This  is   the  genuine  *Kra- 
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merV  Flour/* — in  conspicuous  letters,  the 
words  "Kramer's  Flour"  being  displayed,  in 
red  in  a  manner  tliat  would  at  once  attract 
notice.  The  prominent  word  "Kramer's"  is 
made  more  significant  and  cliallenges  great- 
er attention  by  being  placed  in  quotation 
marks.  Why  was  this  done  if  the  word 
was  innocently  used  as  pertaining  to  the 
defendant's  corporate  name  only?  These 
matters,  in  connection  with  the  inscription 
**Kramer'8  Highest  Patent"  on  the  other 
side  of  the  sack,  might  well  indicate  to  a 
purchaser  desiring  to  buy  that  the  sack  con- 
tained the  well-known  product  of  the  ^Etna 
Mills,  sold  under  the  brand  of  "Kramer's 
High  Patent,"  shown  in  exhibit  B. 

The  discussion  in  the  briefs  has  taken  a 
wide  ra*nge,  covering  cases  of  "piracy," 
so  called,  in  the  wrongful  use  of  trademarks, 
and  of  unfair  competition  in  the  wrongful 
use  of  labels,  wrappers,  packages,  etc.,  which 
although  analogous,  still  differ  from  technic- 
al trademarks.  The  principles  that  gov- 
ern these  different  subjects  are  similar,  how- 
ever, and  for  the  purposes  of  this  discus- 
sion need  not  be  precisely  distinguished. 
The  plaintiff  clearly  had  the  right  to  pur- 
chase the  labels  in  question,  and  acquired 
by  such  purchase,  in  connection  with  the  es- 
tablishment and  its  good  will,  the  legal 
rights  of  the  Kramers  to  use  them  before 
the  sale,  and  must  be  protected  to  the  same 
extent  that  they  might  have  been.  Mr. 
Justice  Field  said,  in  Kidd  v.  Johnson,  100 
U.  S.  617,  620,  25  L.  ed.  709,  770,  that 
''when  the  trademark  is  affixed  to  articles 
manufactured  at  a  particular  establish- 
ment, and  acquires  a  special  reputation  in 
connection  with  the  place  of  manufacture, 
and  that  establishment  is  transferred,  either 
by  contract  or  operation  of  law,  to  oth- 
ers, the  right  to  the  use  of  the  trademark 
may  be  lawfully  transferred  with  it." 

in  Brown  Chemical  Co.  v.  Meyer,  139  U. 
S.  540,  35  L.  ed.  247,  11  Sup.  Ct.  Rep.  626, 
it  was  said:  "There  are  a  few  cases  indi- 
cating that  the  mere  right  to  use  a  name  is 
not  assignable  (notably  Chadwick  v.  Covell, 
151  Mass.  190,  6  L.R.A.  839,  21  Am.  St. 
Rep.  442,  23  N.  E.  1068)  ;  but  none  that  it 
may  not  be  assigned  to  an  outgoing  partner 
or  to  a  successor  in  business,  an  an  incident 
to  its  good  will." 

In  Ball  V.  Broadway  Bazaar,  194  N.  Y. 
429,  435,  87  N.  E.  674,  676,  the  rights  inci- 
dent to  trademarks  and  analogous  rights  in 
tradenames  were  discussed.  The  court  said: 
"Although  we  agree  with  the  learned  appel- 
late division  in  recognizing  the  technical 
distinction  between  trademarks  and  trade- 
namen,  wg  think  the  same  fundamental  prin- 
ciples of  law  and  equity  are  applicable  to 
both.  *A11  such  cases,  whether  of  trade- 
mark or  tradename,  or  other  unfair  use  of 
28  L.R.A.(N.S.) 


another's  reputation,  are  concerned  with  an 
injurious  attack  upon  the  good  will  of  a  ri- 
val business;  customers  are  diverted  from 
one  trai  er  to  another,  and  orders  intended 
for  one  lind  their  way  to  the  other.'  Se- 
bastian, Trade-Marks,  p.  17.  Trademarks 
and  tradenames  are  in  reality  analogous  to 
the  good  will  of  the  business  to  which  they 
appertain.  The  trademark  represents  it  in 
the  market,  and  the  tradename  proclaims 
it  to  those  who  pass  the  shop.  In  either 
case,  such  unfair  conduct  as  is  calculated 
to  deceive  the  public  into  believing  that  the 
business  of  the  wrongdoer  is  the  business 
of  him  whose  name,  sign,  or  mark  is  simu- 
lated or  appropriated,  constitutes  the  gist 
of  the  offense." 

A  manufacturer  who,  to  designate  his 
goods  has  adopted  a  name  or  device,  not  sub- 
ject to  appropriation  as  a  trademark,  may 
still  be  protected  in  its  use  from  unfair 
competition  if  the  circumstances  warrant  it. 
Wolf  Bros.  &  Co.  V.  Hamilton-Brown  Shoe 
Co.  91  C.  C.  A.  363,  165  Fed.  413. 

In  J.  G.  Mattingly  Co.  v.  Mattingly,  96 
Ky.  430,  438,  27  S.  W.  985,  987,  it  was  held 
that  the  brand,  "J.  G.  Mattingly  &  Sons, 
Standard  Bourbon,  Est.  1845,  Louisville, 
Ky.,"  and  another  brand  with  the  words, 
"Pure  Rye,"  instead  of  "Standard  Bour- 
bon," might  be  lawfully  sold  and  trans- 
ferred with  the  establishment,  and  their  use 
thereafter  by  one  of  the  vendors  of  the  same 
surname  was  restrained.  The  court  said: 
"That  their  intention  was  \)y  some  device,  if 
not  by  actual  use  of  the  tradename  of  J.  G. 
Mattingly  &  Sons,  to  induce  belief  that  the 
whisky  they  contracted  for  had  been  made 
at  the  distillery  in  question  and  according 
to  the  formula  long  used  there,  and  thus  de- 
fraud and  injure  plaintiff,  is  shown  by  a  let- 
ter B.  D.  Mattingly,  April  21,  1890,  wrote  to 
Jones,  Munday,  &  Company,  in  which  he 
proposed  a  secret  contract  for  manufacture 
on  joint  account  of  whisky  having  the  Mat- 
tingly brand  on  it.  In  that  letter  is  this 
significant  language:  'We  can  use  all  the 
Mattingly  thunder  we  want,  save  the  e.xact 
brands.' " 

In  a  leading  case  on  this  subject,  the 
court  of  appeals  of  New  York  held  that  the 
right  of  a  person  to  use  his  own  name  in 
business,  notwithstanding  the  prior  use  of 
the  name  by  others,  does  not  extend  to  a 
corporation  of  which  he  is  a  promoter  and 
member.  The  court  said:  "Whether  the 
court  will  interfere  in  a  particular  case 
must  depend  upon  circumstances, — the  iden- 
tity or  similarity  of  the  names,  the  identi- 
ty of  the  business  of  the  respective  corpora- 
tions, how  far  the  name  is  a  true  descrip- 
tion of  the  kind  and  quality  of  the  articles 
manufactured  or  the  business,  carried  on, 
tlic  extent  of  the  confusion  wliich  may  be 
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created  or  apprehended,  and  other  circum- 
Btances  which  might  justly  influence  the 
judgment  of  the  judge  in  granting  or  with- 
holding the  remedy.''  Chas.  S.  Higgins  Co. 
V.  Higgins  Soap  Co.  344  N.  Y.  462,  27  L.R.A. 
42,  43  Am.  St.  Rep.  769,  39  N.  E.  490. 

One  may  not,  in  the  use  even  of  his  own 
name  in  connection  with  a  manufactured 
article,  to  promote  its  sale,  resort  to  any 
artifice  to  mislead  the  public,  and  thereby 
induce  a  belief  that  the  article  is  the  one 
manufactured  by  another,  which  has  become 
known  to  the  trade  by  the  particular  mark 
or  brand.  Singer  Mfg.  Co.  v.  June  Mfg.  Co. 
163  U.  S.  169,  41  L.  ed.  118,  16  Sup.  Ct. 
Rep.  1002. 

In  Russia  Cement  Co.  v.  Le  Page,  147 
Mass.  206,  208,  9  Am.  St.  Rep.  685,  17  N.  E. 
304,  the  imitation  by  one  manufacturer  of 
the  trademark  of  another  by  the  use  of  the 
same  surname  as  a  prefix  was  considered. 
Le  Page,  the  defendant  in  that  action,  and 
another,  had  been  engaged  in  the  manufac- 
ture of  glue  known  as  "Le  Page's  Liquid 
Glue."  They  used  that  mark  upon  cases 
and  bottles;  the  word  "Le  Page"  being  the 
prominent  feature.  They  sold  out  the  busi- 
ness, including  the  trademarks,  to  the  Rus- 
sia Cement  Company,  a  corporation,  which 
thereafter  advertised  the  article  extensively 
under  the  trademark  or  name  of  "J^e 
Page's."  Le  Page  then  commenced  to  manu- 
facture and  sell  a  glue  under  the  name,  ''Le 
Page's  Improved  Liquid  Glue,"  and  de- 
scribed its  manufacture  as  carried  on  under 
the  management  of  Wm.  N.  Le  Page,  tlie 
original  inventor  and  manufacturer  of  Le 
Page's  Liquid  Glue.  The  court  said:  "A 
person  cannot  make  a  trademark  of  his  own 
name,  and  thus  debar  another,  having  the 
same  name,  from  using  it  in  his  business,  if 
he  does  so  honestly,  and  without  any  inten- 
tion to  appropriate  wrongfully  the  good 
will  of  a  business  already  established  by 
others  of  the  name.  Everyone  has  the  abso- 
lute right  to  use  his  own  name  honestly  in 
his  own  business,  for  the  purpose  of  adver- 
tising it,  even  though  he  may  thereby  inci- 
dentally interfere  with  and  injure  the  busi- 
ness of  another  having  the  same  name.  In 
such  case  the  inconvenience  or  loss  to  which 
those  having  a  common  right  to  it  are  sub- 
jected is  damnum  absque  injuria.  But  al- 
though he  may  thus  use  his  name,  he  cannot 
resort  to  any  artifice  or  do  any  act  calculat- 
ed to  mislead  the  public  as  to  the  identity 
of  the  business  firm  or  establishment,  or  of 
the  article  produced  by  them,  and  thus  pro- 
duce injury  to  the  other  beyond  that  which 
results  from  the  similarity  of  name.  .  .  . 
One  who  has  carried  on  a  business  under  a 
tradename,  and  sold  a  particular  article  in 
such  a  manner,  by  the  use  of  his  name  as 
a  trademark  or  a  tradename,  as  to  cause  the 
28  L.R.A.{N.S.) 


business  or  the  article  to  become  known  or 
established  in  favor  under  such  name,  may 
sell  or  assign  such  tradename  or  trade- 
mark when  he  sells  the  business  or  manu- 
facture, and  by  such  sale  or  assignment  con- 
clude himself  from  the  further  use  of  it  in  a 
similar  way."  This  language  was  qaoted 
with  approval  in  Howe  Scale  Co.  v.  Wye- 
kofif,  Seamans,  k  Benedict,  198  U.  S.  IIS, 
49  L.  ed.  972,  26  Sup.  Ct.  Rep.  609. 

Other  cases  involving  the  transfer  of 
trademarks,  labels,  etc.,  and  the  rights  of 
vendor  and  vendee,  are  collated  and  dis- 
cussed in  subject  notes  in  1  L.R.A.(N.S.) 
704,  20  C.  C.  A.  165,  and  30  C.  C.  A.  376. 

There  may  be  relief  against  others  than 
the  vendors,  however,  m  caaes  of  unfair 
competition,  by  the  use  of  trademarks 
signs,  and  labels. 

The  SheflHeld-King  Milling  Company,  a 
manufacturer  of  flour  in  Minnesota,  desig- 
nated the  flour  made  at  its  mill  by  various 
brands,  among  which  were  '^Shefiield's  Best** 
and  "Gold  Mine."  Its  flour  was  generally 
known  as  "Sheffield's  Flour,"  and  the  name 
"Sheffields"  was  used  as  part  of  its  trade- 
marks, tradenames,  and  brands,  and  the 
name  became  generally  known  in  the  flour 
trade.  Afterwards,  B.  B.  Sheffield,  with  oth- 
ers, organized  a  corporation  named  the 
"Sheffield  Mill  &  Elevator  Company,"  and 
proceeded  to  solicit  business  from  the  cus- 
tomers of  the  Sheffield-King  Company,  rep- 
resenting that  it  was  a  successor  tiiereto, 
and  making  other  false  representations.  B. 
B.  Sheffield  was  the  son  of  the  founder  of 
the  business  of  the  Sheffield-King  Company. 
In  an  action  by  the  last-named  company 
against  the  new  company,  to  restrain  the 
latter  from  this  unfair  competition  in  trade 
the  supreme  court  of  Minnesota  sustained 
an  injunction  against  the  new  company,  re- 
straining it,  among  other  things,  from  using 
as  a  trademark  or  tradename,  or  as  a  part 
thereof,  the  word  "Sheffield,"  and  from  rep- 
resenting itself  as  a  successor  to  the  busi- 
ness of  the  first  company.  The  court  said: 
"It  is  apparent  that  an  effort  was  made  bj 
the  defendant  so  to  name  itself  that  the 
business  built  up  by  the  plaintiffs  predeces- 
sor, the  Sheffield  Milling  Company,  might 
be  attracted  by  the  name  'Sheffield;'  that 
the  name  of  the  defendant  was  fraudulentlt 
selected  by  it  for  that  purpose,  and  for  the 
purpose  of  diverting  the  business  of  the 
plaintiff  to  itself;  and,  further,  that  the  d^ 
fend  ant  has  been  guilty  of  unfair  competi- 
tion in  business  with  plaintiff.  .  .  • 
The  intent  of  the  promoters,  officers,  and 
agents  of  the  defendant  in  adopting  and  us- 
ing the  name  'Sheffield,'  in  connection  with 
the  business  of  manufacturing  and  market- 
ing flour  by  the  defendant,  may  be  inferred 
from  their  acts  and  the  circumstances  ooa- 
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nected  with  the  incorporation  of  the  defend- 
ant and  the  conduct  of  its  business.  It 
clearly  appears  from  the  evidence  that  the 
name  'Sheffield/  by  long  use,  became  and  is 
a  valuable  tradename,  descriptive  of  the 
flour  made  by  the  plaintiff,  and  signifies  to 
the  commercial  world  a  desirable  grade  of 
flour;  and,  further,  that  the  right  to  use  the 
name  in  such  connection  was  sold  to  the 
plaintiff  by  the  promoters  of  the  defend- 
ant. Upon  the  evidence  in  this  case,  much 
of  which  is  not  disputed,  it  seems  difficult 
to  explain  the  acts  and  conduct  of  the  de- 
fendant's officers  and  agents,  except  upon 
the  theory  that  they  intended  the  necessary 
consequences  thereof,  which  were  unfairly 
to  deprive  the  plaintiff  of  that  which  it  had 
honestly  acquired  and  paid  a  fair  considera- 
tion therefor."  Sheffield-King  Mill.  Co.  v. 
Sheffield  Mill.  &  Elevator  Co.  105  Minn.  315, 
319,  127  Am.  St.  Rep.  674,  117  N.  W.  447, 
449. 

The  same  result  was  reached  in  the  case 
of  Walter  Baker  &  Co.  v.  Slack,  66  C.  C.  A. 
138,   130  Fed.  514.     Walter  Baker  &  Com- 
pany  were   the  manufacturers  of  "Baker's 
Cocoa"    and    "Baker's    Chocolate,"  articles 
so  marked  and  known  and  extensively  ad- 
vertised and  sold.     Other  marks  and  sym- 
bols were  upon  the  labels  in  connection  with 
these  names.    Thus  the  name    "Baker's"  be- 
came associated  in  the  minds  of  dealers  and 
associates  with  the  product  of  Walter  Bak- 
er &   Company.     Years  after  the  business 
had  been  so  carried  on,  William  Henry  Bak- 
er began,  in  another  state,  to  make  and  put 
upon  the  market  chocolate  and  cocoa  prod- 
acts,  so  labeled  as  to  cause  them  to  be  sold 
and  accepted  as  the  goods  of  Walter  Baker 
&  Company.     He  was  enjoined  and  obeyed 
the  decree.     Two  of  the  labels  of  the  goods 
of  the  party  enjoined  were  "Baker's  Best 
Cocoa,"  and  "Baker's  Premium  Best  Cooking 
Chocolate,"  and  were  sold  by  a  grocer  who 
was  made  a  party  to  the  suit.    This  party, 
being   only   enjoined   in   part,   complainant 
appealed.    Upon  that  appeal,  the  court  said : 
"It  must  not,  however,  be  overlooked  that 
the  word  ^baker,'  as  applied  to  chocolate  and 
cocoa  manufactured  by  the  appellant,  had, 
in   the  course  of  years,  come  to  represent 
to  purchasers  the  product  of  Walter  Baker 
ft  Company,  and  was  so  generally  known  to 
the  trade.     The  appellee  had  largely  dealt 
in  those  products,  and  was  well  informed  of 
those  facts,  prior  to  the  time  when  he  un- 
dertook the  sale  of  the  product  of  William 
Henry  Baker's  manufacture.     It  must  also 
not  be  overlooked  that  William  Henry  Bak- 
er  instituted  his  business  and  applied  the 
name  of  'Baker'  to  his  products  fraudulent- 
ly, with  the  expectation  of  profiting  by  the 
tradename  of  'Baker,'  and  in  the  hope  of 
diverting  to  himself  some  part  of  the  trade 
28  LJl.A.(N.S.) 


which  legitimately  belonged  to  Walter  Bak- 
er &  Company,  Limited.  We  must  therefore 
deal  with  the  conduct  of  the  appellee  in  the 
marketing  of  this  product  of  William  Hen- 
ry  Baker  in  the  light  of  these  circumstances. 
He  had  the  right,  as  we  assume,  to  sell  that 
product;  but  honesty  and  good  faith  re- 
quired that  he  should  not  palm  it  off  as  the 
product  of  Walter  Baker  &  Company;  that 
he  should  not  represent  it  as  'Baker's  Choc- 
olate' or  'Baker's  Cocoa,'  for  that  meant  to 
the  purchaser  that  it  was  the  product  of 
Walter  Baker  &  Company,  Limited." 

It  was  held  in  White  v.  Trowbridge,  216 
Pa.  11,  64  AtL  862,  that  a  retiring  partner, 
who  had  not  entered  into  any  contract  re- 
stricting him  from  using  trademarks  of  the 
firm,  should  not  be  enjoined  from  after- 
wards using  trademarks  and  labels  which 
were  not  so  similar  as  to  deceive  persons  of 
ordinary  intelligence,  using  ordinary  care. 
The  court  approved  the  following  conclu- 
sion of  the  trial  court:  "The  defendant  is 
not  deprived  of  the  right  to  use  his  own 
name  in  connection  with  the  conduct  of  his 
business  simply  from  the  fact  that  his  sur* 
name  is  a  portion  of  the  trademark  used  by 
the  copartnership  of  whicli  he  was  formerly 
a  member,  and  whose  business  has  been  con- 
tinued by  plaintiffs."  But  the  court  also 
approved  the  following:  "He  has  no  right 
to  use  said  name  for  the  purpose  of  mis- 
leading the  public,  or  to*  induce  persons  to 
deal  with  him  in  the  belief  that  they  are 
dealing  with,  or  acquiring  the  product  of, 
the  old  firm,  or  its  successors  in  business." 

In  an  extended  note  in  20  C.  C.  A.  165, 
upon  unfair  competition  in  trade,  which  re- 
viewp.  many  authorities,  it  was  said:  "The 
principle  which  governs  in  the  case  to  which 
this  note  is  appended  is  one  which  has  long 
been  recognized  in  the  courts  both  of  this 
country  and  of  England.  Stated  in  brief, 
and  in  its  most  comprehensive  form,  it  is 
that  no  man  has.  a  right  to  pass  off  his 
goods  upon  the  public  as  and  for  the  goods  of 
another,  and  thereby  work  a  fraud  upon 
both  the  public  and  his  rival  in  trade.  This 
principle  is  broader  than  the  rules  appli- 
cable to  strict,  technical  trademarks,  but  it 
is  not  something  separate  and  apart  from 
trademark  law.  Rather,  it  may  be  said,  it 
lies  at  the  very  foundation  of  trademark 
law,  and  covers,  besides,  a  large  field  to 
which  some  of  the  technical  trademark 
rules  do  not  extend.  .  .  .  Independent- 
ly of  the  existence  of  any  technical  trade- 
mark, no  manufacturer  or  vendor  will  be 
permitted  to  so  dress  up  his  goods,  by  the 
use  of  names,  marks,  letters,  labels,  or  wrap- 
pers, or  by  the  adoption  of  any  style,  form, 
or  color  of  packages,  or  by  the  combination 
of  any  or  all  of  these  indicia,  as  to  cause 
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purchasers  to  be  deceived  into  buying  his 
goods  as  and  for  the  goods  of  another." 

The  defendant  company  should  not  be  pre- 
vented from  a  just  and  proper  use  of  its 
corporate  name,  although  embracing  the  sur- 
name of  the  Kramers,  former  proprietors 
of  the  iEtna  mills;  but  in  such  use  it  can- 
not be  allowed,  by  any  artifice  or  device  or 
otherwise,  to  induce  the  customers  of  the 
^tna  mills  or  others  who  may  desire  to 
purchase  plaintiff's  products,  to  deal  with  it 
upon  the  supposition  that  they  are  dealing 
with  or  buying  the  wares  of  the  plaintiff.  W. 
R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co. 
300  Me.  461,4  L.R.A.(N.S.)  900,  62  Atl.  499 ; 
Regent  Shoe  Mfg.  Co.  v.  Haaker,  76  Neb. 
426,  4  L.R.A.(N.S.)  447,  106  N.  W.  595; 
Nolan  Bros.  Shoe  Co.  v.  Nolan,  131  Cal. 
271,  63  L.R.A.  384,  82  Am.  St.  Rep.  346, 
03  Pac.  480;  Goodyear's  India  Ruber  Glove 
Mfg.  Co.  V.  Goodyear  Rubber  Co.  128  U.  S. 
598,  32  L.  ed.  536,  9  Sup.  Ct.  Rep.  166; 
N.  K.  Fairbank  Co.  v.  Luckel,  K.  &  C.  Soap 
Co.  42  C.  C.  A.  376,  102  Fed.  327. 

The  court  cannot  say  as  matter  of  law 
that  the  use  of  the  labels  shown  in  ex- 
hibits K  and  L  was  such  that  persons 
of  ordinary  intelligence,  exercising  usu- 
al care,  would  not  be  misled  into  the 
supposition  that  the  flour  was  that  pro- 
duced by  the-  plaintiff.  The  petition  pre- 
sented questions  of  fact  whether  the  brands, 
labels,  and  methods  used  by  the  defendant 
resulted  in  unfair  competition  within  the 
principles  stated  in  this  opinion,  and  there- 
fore stated  a  cause  of  action. 

The  judgment  is  reversed,  with  directions 
to  overrule  the  demurrer,  and  proceed  with 
the  cause. 

All  the  Justices  concur. 


MAINE  SUPREME  JUDICIAL  COURT. 

DANIEL  W.  SIMONDS 
v. 

MAINE     TELEPHONE     &     TELEGRAPH 

COMPANY. 

(104  Me.  440,  72  Atl.  175.) 

Highway  —  obstruction  —  reel  of  pips. 

1.  A    reel    of    lead    pipe    needed    for    its 
work,  which  is  placed  by  a  telephone  com- 
pany in   line  with  its  poles  near  the  curb 
of  a  street  in  which  it  is  engapred  in  string- 
ing its  wires,  under  lawful  authority  from 
the   municipality,    is   not   an   unlawful    ob- 
struction   to    travel,   which   will    render    it 
liable    for    injuries   caused   by   a   traveler's 
liorse   becominpT   frightened    nt   it    although 
it  is  of  such  appearance  as  would  be  likely, 
to    frighten    well-broken    horses   not   accus-  j 
tomed  to  it. 
28  L.R.A.(N.S.) 


Same  —  frightened     horse  —  duty    of 
driver. 

2.  The  driver  of  a  horse  approaching  an 
appliance  which  a  telephone  company  ii 
lawfully  using  in  a  highway  is  bound  to 
foresee  that  the  horse  may  be  frightened 
at  it,  and  to  take  measures  to  avoid  or  pre- 
vent the  possible  consequences. 

Appeal  —  motion  to  set  aside  verdict 

3.  A  verdict  not  directed  can  be  wt 
aside  on  motion  if  from  the  whole  record 
it  is  clearly  wrong,  and  it  is  not  neccasan, 
in  order  to  get  the  case  before  the  review- 
ing court,  to  except  to  the  rulings  of  the 
trial  judge  rather  than  to  move  to  set  aside 
the  verdict. 

(November  19,  1908.) 

MOTION  by  defendant  to  set  aside  i  ver- 
dict of  the  Supreme  Judicial  Court  for 
Sommerset  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Sustained. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Butler  A  Butler  for  defendant 
Mr.  Bernard  Gibbs  for  plaintiff. 

£mery,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  telephone  company  had  ac- 
quired from  the  proper  authority  the  right 
to  erect  and  maintain  in  Main  street  and 
other  streets  in  Madison  village,  "telephone 
poles  and  wires  to  be  placed  thereon,  to- 
gether with  such  supporting  and  strcn^h- 
ening  fixtures  and  wires  as  the  company 
might  deem  requisite."  In  the  erection  of 
its  plant  there,  the  company  made  use  of 
cables  or  groups  of  wires  inclosed  in  lead 
pipe  a  little  over  an  inch  in  diameter,  and 
strung  upon  its  poles.  The  lead  pipe  used 
came  from  the  factory  wound  on  wooden 
reels  3  feet  in  length  and  4  feet  in  diameter, 
and  so  constructed  that  they  could  be 
mounted  on  axles,  and  the  pipe  be  unwound 
from  them  into  its  proper  place  in  the 
plant  On  May  11,  1907,  the  defendant'i 
foreman  of  construction  in  Madison  sent 
men  to  Main  street  to  prepare  for  stringing 

Note.  -^  LiahUity  of  public  service  com- 
pany for  frightening  horses  by  con- 
struction apparatus  in  street. 

It  was  held  in  Lewis  v.  Ballston  Te^ 
minal  R.  Co.  45  App.  Div.  129,  60  N.  Y. 
Supp.  1035,  that  evidence  that  a  corpora- 
tion organized  for  operating  an  electric 
railroad  permitted  a  steam  locomotive 
which,  without  statutory  authority,  it  used 
in  the  construction  of  its  road,  to  stand 
upon  it«  tracks  in  a  narrow  part  of  a  high- 
way, is,  in  an  action  brought  to  recover 
dajiiages  for  injuries  sustained  in  eon^^e- 
quence  of  the  plaintiff's  horse  being  fright- 
ened by  the  escape  of  steam  from  the  Ivco- 
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and  to  string  such  wires  and  cables  on  tlie 
poles  already  erected  in  that  street.  For 
this  work  some  of  the  men  under  his  direc- 
tion placed  one  of  these  reels  of  lead  pipe 
on  the  side  of  the  street  next  the  sidewalk 
and  in  the  line  of  the  poles  upon  which  the 
cables  were  to  be  strung.  While  the  men 
were  at  work  upon  the  poles  and  wires  pre- 
paring to  string  the  cables  and  pipe,  but  be- 
fore they  had  begun  to  imwind  the  pipe  from 
the  reel,  the  plaintiff  came  driving  his  horse 
along  the  street  toward  the  reel,  when  the 
horse  became  frightened  from  the  appear- 
ance of  the  reel,  or  of  the  lead  pipe  wound 
round  it,  and  ran  away,  to  the  plaintiff's  in- 
jury. 

The  plaintiff's  horse  was  an  ordinarily 
well-broken  horse,  and  was  being  driven  with 
ordinary  care.  The  reel  and  pipe  were  inert, 
not  in  operation,  and  were  placed  close  to 
the  sidewalk,  leaving  ample  room  for  the 
public  travel,  but  were  of  such  appear- 
ance as  would  be  likely  to  frighten  well- 
broken  horses  unaccustomed  to  them,  though 
in  this  case  it  is  uncertain  whether  it  was 
the  appearance  of  the  reel  or  the  brightness 
of  the  pipe  that  caused  the  fright.  There 
was  no  evidence  that  the  company  was  any 
more  aw^are  than  the  plaintiff  that  the  reel 
was  likely  to  frighten  horses. 

Upon  the  foregoing  facts  established  by 
the  evidence,  the  plaintiff  contends  in  sup- 
port of  the  verdict  that  the  reel  and  pipe 
were  at  the  time  and  place  per  se  an  unlaw- 
ful obstruction  to  public  travel  in  the  street. 
In  his  declaration  and  in  his  evidence  he 
bases  hia  claim  for  damages  on  that  proposi- 
tion alone.  lie*  does  not  complain  of  any 
negligence  in  the  operation  or  care  of  the 
reel  and  pipe. 

We  do  not  think  the  proposition  can  be 
sustained.  Having  the  right  to  erect  and 
maintain  its  poles  and  string  on  them  its 
wires  and  cables  where  it  did  in  the  street, 
the  company  had  the  concomitant  riglit  to 
use  suitable  appliances  therefor  and  in  rea- 
sonably needful  places.  For  the  work  of 
stringing  on  the  poles  and  the  wires  and  lead 
pipes  inclosing  them,  some  kind  of  a  reel 
was  appropriate  and  needful,  and  it  needed 
to  be  in  the  street  in  the  line  of  the  poles. 


There  is  no  suggestion  in  the  evidence  that 
any  other  kind  of  a  reel,  larger,  smaller,  or 
of  different  shape  or  color,  would  have  been 
less  likely  to  frighten  horses,  or  that  it 
could  have  been  so  located  as  to  be  still 
serviceable  and  less  startling  to  horses.  In- 
deed, so  far  as  appears,  the  horse  would 
have  been  equally  frightened  by  the  bright 
lead  pipe  coiled  on  the  ground  or  in  a  cart. 

It  is  not  the  law  that  economic  progress 
is  to  be  arrested  or  even  turned  aside,  when- 
ever a  well-broken  horse,  carefully  driven, 
is  frightened  or  likely  to  be  frightened 
thereby.  To  say  that  well-broken  horses,  care- 
fully driven,  must  not  be  frightened,  is  to 
say  that  no  new  appliance,  however  useful, 
shall  be  used  on  or  near  highways.  It  is 
common  knowledge  that  all  horses,  even 
those  well  broken  and  carefully  driven,  are 
liable  to  be  frightened  by  any  unaccustomed 
appearance  or  noise,  and  indeed  by  accus- 
tomed appearances  and  noises  in  unaccus- 
tomed situations;  that  they  are  susceptible 
to  fright  from  the  most  trivial  things; 'that 
their  vagaries  are  unforeseeable;  and  that  it 
is  practically  impossible  to  guard  against 
them.  On  the  other  hand,  it  is  equally  com- 
Qion  knowledge  that  well-broken  horses  can 
ordinarily  be  so  accustomed  to  appearances 
and  noises  as  not  to  be  at  all  frightened  by 
them. 

In  this  age  of  economic  progress,  it  is  the 
more  reasonable  and  workable,  and  hence 
the  legal,  rule  that  owners  and  drivers  of 
horses  should  recognize  that  the  highways 
are  not  exclusively  for  their  use;  that  other 
and  new  instrumentalities  for  transporta- 
tion and  transmission,  and  appliances  for 
their  construction  and  maintenance,  are 
often  legally  allowed  upon  the  highways; 
and  that  they  should  early  accustom  their 
horses  to  whatever  new  conditions  thus 
arise,  and  be  on  their  guard  against  them. 
In  this  case  it  was  as  much  incumbent  on 
the  plaintiff  as  on  the  defendant  to  foresee 
that  his  horse  might  be  frightened  by  the 
reel  or  the  lead  pipe,  and  have  taken  meas- 
ures to  avoid  or  prevent  the  possible  conse- 
quences. The  reel  and  the  lead  pipe  being 
otherwise  lawfully  where  and  when  they 
were  in  the  street,  the  mere  fact  that  they 


motive,  sufficient  to  warrant  a  jury  in  find- 
ing that  the  corporation  was  guilty  of  neg- 
ligence; such  evidence  imposing  upon  it  the 
duty  of  establishing  that  the  locomotive  was 
necessarily  placed  in  the  position  in  which 
it  was,  and  that  it  did  not  unreasonably  in- 
terfere with  the  ripht  of  tlie  public. 

Attention  is  called  to  Heinmiller  v.  Win- 
j^ton,  131  Iowa,  32,  6  L.R.A.(N.S.)  150, 
117  Am.  Rt.  Rep.  405,  107  N.  W.  1102,  and 
Waba.sh,  St.  L.  &  P.  R.  Co.  v.  Far\'or,  111 
Ind.  195,  60  Am.  Rop.  090,  12  N.  E.  290, 
for  cases  involving  the  liability  for  the  usi; 
of  a  Bteam  shovel  and  a  steam  engine  in 
28  L.R.A.(N.S.) 


railway  construction  work  near  a  highway, 
so  as  to  frighten  horses. 

As  to  liability  for  placing  near  a  high- 
way objects  calculated  to  frighten  horses, 
see  the  note  to  Davis  v.  Pennsylvania  R. 
Co.  12  L.R.A.(N.S.)    1152. 

As  to  liabilitv  for  discharge  of  steam 
near  a  street  or  highway  so  as  to  frighten 
horses,  see  the  note  to  Ft.  Wavne  Cooperage 
Co.  V.  Page,  23  L.R.A.(N.S.)  ^946. 

As  to  the  liability  of  a  municipality  for 
injuries  caused  by  a  horse  becoming  fright- 
ened at  an  object  in  a  highway,  see  the  note 
to  Bowes  V.  Boston,  15  L.R.A.  305. 

W.  J.  I. 
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were  likely  to  frighten  horses  unaccustomed 
to  them  did  not  make  their  presence  there 
unlawful.  The  consequences  of  the  fright 
must  therefore  remain  where  they  fell.  Far- 
rell  y.  Oldtown,  69  Me.  72;  Winship  v.  En- 
field, 42  N.  H.  197;  Hughes  v.  Fond  du 
Lac,  73  Wis.  380,  41  N.  W.  407 ;  Thompson 
v.  Dodge,  58  Minn.  556,  28  L.R.A.  608,  49 
Am.  St.  Rep.  533,  60  N.  W.  545;  Steiner  v. 
Philadelphia  Traction  Co.  134  Pa.  199,  19 
Atl.  491. 

The  plaintiff  further  claims,  however,  that 
the  defendant  should  have  brought  the  case 
to  the  law  court  upon  exceptions  to  the  rul- 
ings of  the  presiding  justice,  instead  of  upon 
a  motion  to  set  aside  the  verdict,  and  cites 
in  support  of  his  claim  Stephenson  v. 
Thayer,  63  Me.  143.  It  was  not  necessary 
for  the  defendant  to  except  and  rely  upon 
exceptions  to  the  rulings  of  the  presiding 
justice,  no  verdict  having  been  directed.  A 
verdict  not  directed  can  be  set  aside  on  mo- 
tion if  from  the  whole  record  it  appears 
clearly  wrong. 

Motion  sustained. 

Verdict  set  aside. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL COURT. 

NELLIE    B.    ROGERS,    Admrx.,    etc.,    of 

Richard  Rogers,  Deceased. 

v. 

ANNIE  M.  PHILLIPS. 
Two  Cases. 


leged  to  have  been  caused  by  the  negligence 
of  defendant  Annie  M.  Phillips.  New  tml 
granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Herbert  Parker  and  Henry  H. 
Fuller,  for  plaintiff: 

A  traveler  is  not  necessarily  negligent  be- 
cause he  attempts  to  cross  a  street  without 
first  looking  or  listening  to  ascertain  wheth- 
er an  automobile  is  approaching.  Such  a 
traveler  has  a  right  to  assume  that  other 
persons  using  the  highway  with  him  wiU 
exercise  a  proper  degree  of  care. 

Purtell  V.  Jordan,  156  Mass.  573,  31  N.  E. 
652;  Hennessey  v.  Taylor,  189  Mass.  583,  3 
L.R.A.(N.S.)  346,  76  N.  E.  224,  4  A.  &  K 
Ann.  Gas.  396;  McDonald  v.  Bowditch,  201 
Mass.  339,  87  N.  E.  585 ;  Shapleigh  v.  Wy- 
man,  134  Mass.  118;  McGourty  v.  De  Marco, 
200  Mass.  57,  85  N.  E.  891. 

Whether  or  not  an  omission  to  look  be- 
hind before  crossing  the  street  is  evidence  of 
a  lack  of  due  care  is  a  question  for  the 

jury. 
Bowser   v.    Wellington,    126   Mass.   301; 


SAME 

V. 


FRED  G.  PHILLIPS. 
Two  Cases. 

(—  Mass.  — ,  92  N.  E.  327.) 

Highway  —  collision  of  bicycle  and  au- 
tomobile —  negligence. 

It  is  not  negligence  per  ae  for  a  man  rid- 
ing a  bicycle  along  a  street  in  front  of  an 
automobile  to  attempt  to  cross  the  road  in 
front  of  the  machine,  if  it  was  so  far  be- 
hind him  that  it  might  reasonably  have 
been  expected  that  the  driver  would  see 
him,  and  could  and  would,  by  the  exercise 
of  proper  care,  so  manage  the  machine  as 
to  avoid  a  collision;  but  the  question  is  one 
for  the  jury  under  all  the  circumstances  of 
the  case. 

(June  27,  1910.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  opinion  of  the  Su- 
preme Judicial  Court  after  directing  ver- 
dicts in  defendants'  favor  of  consolidated 
actions  brought  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  which  was  al- 
28  L.R.A.(N.S.) 


Note. -^  Liability  for  collision  of  autih- 
mohUe  with  bicyclist. 

For  other  notes  involving  the  negligent 
operation  of  automobiles  in  general,  see  the 
title  "Automobiles"  in  "Index  to  Notes* 
of  this  series. 

The  reciprocal  duties  of  a  bicyclist  and 
automobilist  when  approaching  one  another 
at  street  intersections  are  governed  by  the 
common-law  rule  that  each  is  bound  to  exer- 
cise reasonable  care  so  as  not  to  collide  with 
the  other.  Weber  v.  Swallow,  136  Wis,  46, 
116  N.  W.  844. 

The  owner  of  an  automobile  was  properly 
found  guilty  of  negligence,  where  he  drove 
it  up  behind  and  ran  into  one  who  was  pro- 
ceeding on  a  bicycle  in  the  same  direction. 
Heath  v.  Cook  (*R.  I.)  68  AU.  427. 

So,  where  an  automobile  which  was  being 
turned  about  at  the  junction  of  two  streets 
struck  and  injured  a  bicycle  rider,  the  jury 
was  properly  instructed,  in  substance,  that 
the  driver  of  the  automobile  might  right- 
fully turn  it,  using  any  part  of  the  street 
therefor,  subject,  however,  to  the  right  of 
others  to  use  the  street;  tliat  it  was  the 
duty  of  vehicles  in  meeting  to  pass  to  the 
right,  and  that  the  fact  that  an  accident 
happened  on  the  right-hand  side  of  a  street 
might  be  considered  in  evidence,  and  that 
the  jury  should  consider  all  the  facts  and 
circumstances,  and  determine  therefrom 
whether  the  driver  of  the  automobile  at  the 
time  of  such  collision  was  doing  anything 
he  should  not  have  done.  Johnson  v.  Shav, 
204  Mass.  165,  90  N.  E.  518. 

And  under  such  circumstances,  it  was  act 
error  to  refuse  to  an  instruction  that  a  stat- 
ute declaring  the  law  of  the  road  had  no 
application  to  the  place  where  such  accident 
occurred.     Ibid. 

The    questions    of    negligence    and  coi- 
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Rand  v.  Syms,  162  Mass.  163,  38  N.  E.  196; 
Lovejoy  v.  Dolan,  10  Cush.  495;  Clinton  v. 
Revere,  195  Mass.  151,  80  N.  E.  813;  Stin- 
son  Y.  Kenny,  176  Mass.  429,  57  N.  E.  699. 

The  defendant  was  negligent. 

Gifford  y.  Jennings,  100  Mass.  54,  76  N. 
E.  233. 

Messrs.  Curtis  G.  Metzler  and  Wllllain 
Tj.  Pnllen,  for  defendant: 

The  plaintiff  failed  to  show  that  her  in- 
testate was  in  the  exercise  of  due  care. 

Creamer  v.  West  End  Street  R,  Co.  156 
Mass.  320,  16  L.R.A.  490,  32  Am.  St.  Rep. 


456,  31  N.  E.  391;  Mathes  v.  Lowell,  L.  & 
H.  Street  R.  Co.  177  Mafes.  416,  59  N.  E. 
77;  Hurley  v.  West  End  Street  R.  Co.  180 
Mass.  370,  62  N.  E.  263;  Judge  v.  Elkins, 
183  Mass.  229,  66  N.  E.  708;  Donovan  v. 
Lynn  &,  B.  R.  Co.  185  Mass.  533,  70  N.  E. 
1029;  Murphy  v.  Boston  Elev.  R.  Co.  188 
Mass.  8,  73  N.  E.  1018;  Bartlett  v.  Wor- 
cester Consol.  Street  R.  Co.  189  Mass.  300, 
75  N.  E.  706;  Stackpole  v.  Boston  Elev. 
R.  Co.  193  Mass.  662,  79  N.  E.  740;  Holian 
V.  Boston  Elev.  R.  Co.  194  Mass.  74,  11 
L.R.A.(N.S.)    166,  80  N.  E.  1;  Tognazzi  v. 


tributory  negligence  are  for  the  jury,  whore, 
at  the  time  a  bicyclist  was  about  to  cross 
an  intersecting  street,  there  was  on  his  left 
a  wagon  with  a  high  box  upon  it,  and  an 
automobile  which  approached  from  the  op- 
posite direction  and  instead  of  keeping  to 
the  right,  as  required  by  law,  \yas  driven 
diagonally  across  the  street  intersection  in 
front  of  the  wagon  and  the  bicyclist,  who 
was  imable  to  avoid  a  collision  with  it. 
Reed  v.  Martin  (Mich.)  125  N.  W.  61. 

So,  where  a  boy  sixteen  years  of  age  rid- 
ing a  bicycle  was  struck  by  an  automobile 
which  attempted  to  pass  in  front  of  him 
from  one  side  of  the  street  to  another,  when 
so  close  that  a  collision  was  inevitable,  and 
the  defendant  claims  that  the  boy  ran  into 
the  automobile  in  spite  of  all  the  former 
could  do  to  prevent  it,  it  is  for  the  jury  to 
determine  who  was  to  blame  for  the  acci- 
dent. Campbell  v.  Dreher,  33  Ky.  L.  Rep. 
444,  110  S.  W.  353. 

And  the  question  of  negligence  and  con- 
tributory negligence  was  held  to  be  for  the 
jury  in  McGee  v.  Young,  132  Ga.  606,  64 
S.  £.  689,  where  the  plaintiff  claimed  that 
the  defendant,  who  apparently  started  to 
turn  at  a  street  intersection,  suddenly 
changed  the  course  of  his  automobile,  and 
ran  into  the  bicycle  the  plaintiff  was  riding, 
while  the  defendant  claimed  that  the  plain- 
tiff deflected  his  bicycle,  and  in  spite  of  all 
the  former  could  do,  collided  with  tlie  auto- 
mobile. 

Where,  while  riding  a  bicycle  westward 
on  the  north  side  of  a  street,  at  an  inter- 
section of  a  cross  street,  the  rider  collided 
with  an  automobile  which  had  just  crossed 
from  the  south  side  of  the  street,  behind 
an  east-bound  street  car,  for  the  purpose 
of  going  north  on  the  cross  street,  and  the 
evidence  is  conflicting  as  to  whether  the 
plaintiff  was  riding  his  bicycle  rapidly 
wliilc  leaning  over  the  handle  bars,  and  had 
an  opportunity  when  25  or  30  feet  distant 
from  the  point  of  collision  to  observe  the 
approaching  automobile,  he  will  be  held 
guilty  of  contributory  negligence  either  in 
failing  to  keep  a  proper  lookout  or  in  riding 
too  near  to  the  street  car  at  a  speed  which 
rendered  a  collision  inevitable.  Weber  v. 
Swallow,  supra. 

It  is  contributory  negligence  for  a  bicycle 
rider,  upon  approaching  a  much- traveled 
intersecting  city  street,  to  look  but  once  for 
approaching  vehicles,  where,  had  he  exer- 
cised due  care,  he  might  have  seen  the  auto- 
28  L.R.A.(N.S.) 


mobile  which  struck  him,  in  time  to  have 
avoided  it.  McCarragher  v.  Proal,  114  App. 
Div.  470,  100  N.  Y.  Supp.  208. 

On  the  question  of  contributory  negli- 
gence the  jury  may  consider  the  fact  that 
a  municipal  ordinance  required  the  plain- 
tiff, as  he  approached  an  intersecting  street, 
to  give  right  of  way  to  vehicles  thereon, 
notwithstanding  the  violation  of  the  ordi- 
nance did  not,  of  itself,  constitute  negli- 
gence, it  being  for  the  jury  to  determme 
from  all  the  facts  and  circumstances,  in- 
cluding the  violation  of  the  ordinance, 
whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence.     Ibid. 

Whetlier  the  violation  of  a  municipal 
ordinance  will  in  general  constitute  negli- 
gence or  contributory  negligence,  see  the 
note  to  Sluder  v.  St.  Louis  Transit  Co.  5 
L.R.A.(N.S.)   230. 

A  declaration  is  good  upon  demurrer, 
where  it  alleges  in  substance  that  the  plain- 
tiff, while  riding  a  bicycle  with  due  care 
along  a  public  street,  was  injured  by  the 
negligent  and  careless  driving  of  an  auto- 
mobile in  the  opposite  direction,  between 
the  plaintiff  and  a  vehicle  standing  near  the 
curb,  which  shut  off  the  latter's  view,  the 
space  between  it  and  the  plaintiff  being  too 
snort  to  permit  the  stopping  of  either  the 
bicycle  or  automobile,  so  as  to  avoid  a 
collision.  Hughes  v.  Connable,  5  Penn. 
(Del.)   523,  64  Atl.  72. 

But  a  declaration  which,  in  addition  to 
averring  such  facts,  alleges  that  the  defend- 
ant did  not  give  reasonable  notice  of  the 
approach  of  his  automobile,  so  that  the 
plaintiff,  who  was  exercising  due  care, 
could  get  out  of  its  way,  is  not  sufficient. 
Ibid. 

So,  a  count  in  a  declaration  is  bad  which 
alleges  that  such  automobile  was  run  at  a 
rapid  rate  of  speed,  and  that  the  defendant 
careless  and  negligently  omitted  to  give 
reasonable  notice  of  its  approach  in  time 
for  the  plaintiff  to  avoid  injury.     Ibid. 

And  there  can  be  no  recovery  under  a 
declaration  alleging  in  substance  that  the 
defendant  negligently  ran  his  automobile 
into  and  collided  with  a  person  riding  a 
bicycle  in  a  public  street,  which  resulted 
in  the  latter's  death,  where  it  appears  that 
the  accident  was  caused  solely  by  the  slip- 
ping of  the  bicycle,  which  threw  the  rider 
to  the  pavement  wiUiout  coming  into  col- 
lision with  the  autcmiobile.  Merklinger  v. 
Lambert,  76  N.  J.  L.  806,  72  Atl.  119. 
60  W.  J.  I. 
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Milford  &  I).  Street  R.  Co.  201  Mass.  7,  21 
L.R.A.(N.S.)  309;  86  N.  E.  709;  Willis  v. 
Boston  &  N.  Street  R.  Co.  202  Mass.  463, 
89  N.  E.  31. 

If  deceased  saw  the  automobile  and  at- 
tempted to  cross  and  chanced  it,  he  was  not 
in  the  exercise  of  due  care. 

Madden  v.  Boston  Elev.  R.  Co.  194  Mass. 
491,  80  N.  E.  447. 

The  plaintiff's  intestate  did  not  exercise 
due  care. 

Murphy  v.  Boston  Elev.  R.  Co.  188  Mass. 
8,  73  N.  E.  1018  J  Holian  v.  Boston  Elev. 
R.  Co.  supra. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

The  collision  occurred  upon  a  straight, 
broad,  smooth  road  in  open  daylight.  There 
were  no  other  travelers,  either  vehicles  or 
pedestrians,  to  obstruct  the  view  or  distract 
the  attention.  The  whole  road  for  the  time 
being  was,  for  the  use  of  each  of  the  vehicles 
in  question,  subject  only  to  the  right  of  the 
other;  and  yet  the  collision  occurred.  Was 
there  evidence  of  due  care  of  tlie  deceased, 
who  was  upon  the  bicycle?  'Ihat  is  the 
only  question  raised  upon  this  record. 

The  case  is  close.  The  burden  was  upon 
the  plaintiff  to  show  due  care  of  the  de- 
ceased. And  she  does  not  meet  this  burden 
simply  by  showing  that  there  was  an  acci- 
dent and  that  thereby  the  decea^d  was  in- 
jured. It  is  to  be  noted,  however,  that  this 
is  not  a  case  where  the  physical  movements 
of  the  injured  leading  up  to  the  accident 
are  purely  of  conjecture,  as  in  a  class  of 
cases  of  which  Ralph  v.  Cambridge  Electric 
Light  Co.  200  Mass.  560,  86  N.  E.  922,  is  a 
type;  nor  where  the  movements  are  such  us, 
by  their  very  nature,  to  show  negligence,  as 
in  the  familiar  class  of  cases  where  it  is 
held  that  entering  upon  a  railroad  track 
at  a  highway  crossing  without  looking  or 
listening  is  of  itself  evidence  of  negligence; 
nor  yet  where  an  approaching  car  is  so  near 
that  stepping  upon  the  track  is  plainly  a 
careless  act.  On  the  contrary  there  is  con- 
siderable evidence  as  to  the  movements  of 
the  respective  parties.  While  it  is  unques- 
tioned that  the  collision  would  not  have 
occurred  if  the  deceased  had  not  attempted 
to  cross  the  road,  yet  it  cannot  be  ruled  as 
a  general  proposition  of  law  that  a  traveler 
is  necessarily  negligent  because  he  attempts 
to  cross  a  street  even  without  first  look- 
ing or  listening  to  ascertain  whether  a 
vehicle  is  approaching.  Such  a  traveler  has 
a  right,  in  the  absence  of  anything  to  the 
contrary,  to  assume  that  other  persons  us- 
ing the  highway  will  exercise  a  proper  de- 
gree of  care  toward  him.  Bowser  v.  Wel- 
lington, 126  Mass.  39J  ;  Purtcll  v.  Jordan, 
156  Mass.  573,  31  X.  E,  652;  Hennessey 
28  L.R.A.(N.S.) 


V.  Taylor,  189  Mass.  583,  3  L.R.A.(X.S.) 
345,  76  N.  E.  224,  4  A.  &  £.  Ann.  Cas.  396, 
and  cases  cited.  When  there  is  a  colHs'ua 
upon  the  highway,  the  question  whether 
there  is  negligence  on  the  part  of  either  of 
the  actors  is  ordinarily  a  question  of  fact 
for  the  jury.  Hennessey  v.  Taylor,  supra, 
and  cases  cited. 

The  evidence  in  the  present  case  was  some 
what  conflicting,  but  we  think  the  jury 
might  properly  have  found  that  while  the 
deceased  was  riding  his  bicycle  on  the  right 
side  of  the  road  near  the  curbstone,  and 
while  the  automobile  was  behind  him  goin:; 
in  the  same  direction,  he  determined  to  re- 
trace his  steps,  and  for  that  purpose  begso 
to  cross  the  road;  that  the  automobile  v.is 
so  far  behind  him  that  it  reasonably  might 
have  been  expected  that  the  defendant  wouM 
see  him,  and  that  if  she  should  see  him  she 
could  and  would,  by  the  exercise  of  pro^icr 
care  on  her  part,  so  manage  the  automobile 
as  to  avoid  a  collision.  Crossing  the  road 
under  such  circumstances  would  not  neces- 
sarily be  negligent  as  matter  of  law.  The 
question  of  the  negligence  of  the  act  would 
be  one  of  fact  for  the  jury.  Nor  do  we  see 
in  the  other  circumstances  of  the  case  anr- 
thing  absolutely  conclusive  in  law  against 
the  existence  of  due  care  on  the  part  of  the 
deceased.  Upon  the  whole  evidence  this 
question,  *as  it  ordinarily  is  in  cases  of  col- 
lision between  travelers  upon  the  highway, 
was  one  of  fact  for  the  jury. 

It  follows  that  the  ruling  was  wrong. 
In  accordance  with  the  terms  of  the  report, 
the  enry  is  new  trial  granted. 


NEW    JERSEY    COURT    OP  ERRORS 
AND  APPEALS. 

JOSEPHINE  HALM,  Admrx.,  etc,  of 

Halm,  Deceased,  Plff.  in  Err., 

V. 

BOARD  OF  CHOSEN  FREEHOLDERS  OF 
HUDSON  COUNTY. 

(—  N.  J.  — ,  76  AtL  1014.) 

Bridge— duty  to  light. 

1.  Lighting  a  bridge  by  artificial  light  is 
no  part  of  its  erection,  rebuilding,  or  re- 
pair. 

Same  —  guard    rail    at    right    angle  — 
negligence. 

2.  Proof  that  a  guard  rail  has  beeo  plw^ 
at   right   angles   to   the   side  of  a  bridge, 

Headnotes  by  Voorhees,  J. 
Note,  ^  Duty  to   light   htghivau  bridge. 

It  does  not  appear  that  the  duty  of  a 
municipality  or  private  proprietor  in  re- 
gard to  lighting  highway  bridges  is  difUti- 
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where  the  highway  is  broader  than  the 
width  of  the  bridge,  running  from  said 
bridge  towasd  the  side  of  the  highway,  as- 
suming that  such  rail  was  so  placed  by  the 
board  of  chosen  freeholders,  and  forms  a 
part  of  said  bridge,  is  not  evidence  of 
wrongful  neglect  on  the  part  of  such  board 
to  erect,  rebuild,  or  repair  the  bridge,  to 
sustain  a  recovery,  under  §  0  of  the  bridge 
act  {Gen,  Stat.  1895,  p.  307),  for  damages 
resulting  from  a  vehicle  running  into  such 
guard  rail  at  night. 

(Pitney,  Parker,   Bergen,  and  Vrodln,  J  J., 

dissent.) 

(June  20,  1910.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  of  nonsuit  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintifTs  intestate,  which  was  alleged 
to  have  been  caused  by  defendant's  negli* 
gence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Colby  Sk  Whiting  for  plaintiff 
in  error. 

Mr.  John  Griffin,  for  defendant  in  error : 

The  defendant  is  not  bound  by  law  to 
light  its  bridges. 

Weeks  v.  Somerset  County,  08  N.  J.  L. 
622,  54  Atl.  826;  Macomber  v.  Taunton,  100 
Mass.  255;  Randall  v.  Eastern  R.  Co.  106 
Mass.  276,  8  Am.  Rep.  327. 

ToorheeSy  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff's  intestate,  while  riding  at 
his  son's  invitation  in  an  automobile  driven 


by  his  son,  on  March  22,  1908,  at  about  7:15 
p.  M.,  on  Harrison  avenue,  was  injured  by 
reason  of  the  vehicle  coming  in  contact  with 
a  guard  rail  at  a  bridge  over  Frank  creek 
in  said  highway.  The  bridge  in  question 
was  a  county  bridge.  It  was  not  of  the  full 
width  of  the  highway,  at  the  time  of  the  ac- 
cident; the  proof  being  that  some  two  years 
before  the  highway  had  been  widened  and 
curbed  on  one  side,  so  that  there  was  a 
space  of  about  7  feet  on  the  side  of  the 
bridge  between  it  and  the  line  of  curbing. 
It  was  also  shown  that  from  the  side  of 
the  bridge,  extending  at  right  angles  toward 
the  curb,  there  had  been  erected,  by  whom 
does  not  appear,  a  fence  or  barrier  composed 
of  2  z  4  uprights  carrying  a  top  rail  of 
4x6  timber.  This  fence  or  barrier  extend* 
ed  some  3  or  4  feet  from  the  side  of  the 
bridge,  the  remaining  space  up  to  the  curb 
being  without  any  guard,  so  that  a  person 
driving  along  the  curb  would. meet  with  no 
physical  barrier  to  prevent  him  going  into 
the  creek.  The  automobile  in  question  had 
proceeded  from  Paterson  to  Newark,  where 
the  side  oil  lamps  were  lighted;  but  the 
large  gas  lamps  were  not.  The  journey  was 
continued  on  the  highway  in  question 
toward  Jersey  City.  It  was  dark  when  the 
bridge  was  reached,  and  there  was  no  light 
on  the  fence  or  railing;  but  there  were  lights 
along  the  highway,  one  arc  light  being  with- 
in 70  feet  of  the  bridge.  The  driver  de- 
scribes the  occurrence  as  follows:  "When  we 
came  to  the  bridge,  it  was  dark,  and  there 
was  no  light  there  at  all.  We  came  along 
and  we  heard  a  crash  of  our  machine."  They 


ent  from  the  duty  to  light  other  parts  of 
the  highway. 

Thus,  in'Chicago  v.  Powers,  42  111.  160, 
89  Am.  Dec.  418,  it  was  held  that  a  bridge 
within  a  city  is  a  part  of  the  street,  nnd 
the  city  having  power  to  light  its  streets,  it 
is  its  duty  to  light  the  bridge  as  part  of  tlic 
street,  so  as  to  protect  persons  using  it. 
And  in  Chicago  v.  Thomas,  141  111.  App. 
122,  this  decision  is  approved  to  the  effect 
that  it  is  the  duty  of  a  city  to  light  a 
bridge  as  much  as  any  other  part  of  a 
street. 

And  the  duty  to  light  bridges  may  rest 
upon  the  assumption  by  a  municipality  of 
the  duty  of  lighting  streets  generally,  in 
which  case  it  is  only  required  that  they  be 
»o  lighted  as  to  be  reasonably  safe  for  ordi- 
nary travel.  Chicago  v.  A  pel,  50  111.  App. 
132;  Chicago  v.  McDonald,  57  111.  App. 
250;  Chicago  v.  Wright,  68  111.  580. 

It  may,  because  of  circumstances,  become 
the  duty  of  the  proprietor  of  a  bridge  to 
n<2;ht  it  in  order  to  make  it  reasonably  safe 
for  travel  at  night,  as  where  the  bridge  may 
t^>e  opened  to  permit  the  passage  of  water 
craft  or  covered  so  that  natural  light  is 
excluded.  Thus,  in  Stephani  v.  Manitowoc, 
SO  Wis.  467,  62  N.  W.  176,  where  a  city 
2S  LJl.A.(N.S.) 


maintained  a  drawbridge,  the  court  snid 
that  it  was  its  duty  to  make  the  bridge 
reasonably  safe  for  travel  both  by  day  and 
by  night,  and  if  it  was  not  reasonably  safe 
in  the  nighttime  without  being  lighted,  it 
was  the  duty  of  the  city  to  light  it. 

And  in  Manley  v.  St.  Helens  Canal  k  R. 
Co.  2  Hurlst.  &,  N.  840,  Watson,  B.,  in 
writing  a  concurring  opinion,  says,  if  a 
bridge  is  so  constructed  as  to  be  opened  at 
night,  it  ought  to  be  lighted  and  watched. 

In  Com.  V.  Central  Bridge  Corp.  12  Cush. 
242,  it  was  held  that  a  provision  in  the 
charter  of  a  toll  bridge  company  that  the 
bridge  should  at  all  times  be  kept  in  good, 
safe,  and  passable  condition,  requires  the 
company  to  light  the  bridge,  if  the  jury 
find  it  necessary  in  order  to  make  it  safe 
for  travel  by  night. 

And  in  Conowingo  Bridge  Co.  v.  Hedrick, 
95  Md.  669,  53  Atl.  430,  where  the  keeper 
of  a  covered  toll  bridge  let  the  rider  of  an 
unlighted  bicycle  on  the  bridge  beliind  a 
pedestrian  who  was  injured  from  the  re- 
sulting collision,  it  was  held  that  failure  of 
the  bridge  company  to  light  the  bridge  was 
to  be  considered  in  determining  if  it  was 
negligent,  R.  L.  S* 
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came  within  6  or  10  feet  of  the  bridge  be- 
fore they  saw  the  railing  and  ran  into  it,  go- 
ing through  it  a  few  feet,  tearing  it  away. 
The  declaration  avers  negligence  in  the  de- 
fendants in  the  erection,  rebuilding,  and  re- 
pair of  the  bridge,  whereby  the  same  was 
dangerous,  because  vehicles  "were  likely  to 
come  suddenly,  unexpectedly,  and  unavoid- 
ably in  contact  with  the  railing;"  that  the 
defendants  failed  to  ''light  the  bridge  by 
artificial  lights,''  and  erected  the  bridge  so 
negligently  that  "it  was  unsafe  ...  for 
the  persons  to  draw  near  to  and  enter  upon 
the  bridge."  At  the  conclusion  of  the  plain- 
tiff's case,  a  nonsuit  was  granted.  To  re- 
view this  judicial  action,  this  writ  is  being 
prosecuted. 

As  negligence  of  the  driver  cannot  be  im- 
puted to  the  decedent,  the  question  of  con- 
tributory negligence  does  not  arise.  The 
sole  question,  therefore,  to  be  disposed  of, 
is  the  negligence  of  the  defendants. 

It  is  conceded  that  in  the  daytime  the 
bridge  was  perfectly  safe.  Section  9  of  the 
bridge  act  (Gen.  Stat.  1895,  p.  307)  provides 
that  if  the  "board  of  chosen  freeholders  shall 
wrongfully  neglect  to  erect,  rebuild,  or  re- 
pair .  .  .  [any  bridge]  by  reason  where- 
of, any  person  or  persons  shall  receive  in- 
jury or  damage  in  his  or  their  persons  or 
property,  he  or  they  may  bring  his  or  their 
action  of  trespass  on  the  case  against 
.  .  .  against  said  board  of  chosen  free- 
holders .  .  .  and  recover  judgment." 
The  scope  of  tliis  act  has  been  narrowed 
by  this  court  to  those  cases  in  which  injuries 
have  been  sustained,  for  failure  of  the  bridge 
safely  to  perform  its  appropriate  functions 
where  of  right  there  is  a  reliance  upon  tliem. 
Jernee  v.  Monmouth  County,  62  N.  J.  L. 
553,  11  L.R.A.  416,  21  Atl.  295.  It  is  also 
settled  that  the  above  act  gave  a  private 
remedy  for  the  neglect  of  a  public  duty, 
which  at  common  law  did  not  exist.  Ma- 
guth  v.  Passaic  County,  72  N.  J.  L.  226,  62 
Atl.  679.  Therefore,  to  warrant  a  recovery, 
the  case  must  be  brought  within  the  scope  of 
this  act. 

The  plaintiff's  claim  that  the  bridge 
should  have  been  lighted  by  the  freeholders 
must  fail.  Lighting  a  bridge  by  artificial 
light  is  no  part  of  its  erection,  rebuilding, 
or  repair. 

The  remaining  allegations  of  negligence 
are  that  the  defendants  had  repaired  the 
highway,  over  which  they  had  control, 
whereby  it  became  wider  than  the  bridge, 
and  had  neglected  to  provide  guard  rails  or 
a  wing  fence,  running  at  a  proper  angle 
from  the  curb  to  the  bridge. 

It  is  at  once  perceived  that  a  barrier 
placed  at  an  acute  angle  to  the  curb,  if  not 
seen  by  a  passing  carriage,  would  be  danger- 
ous. So  this  railing  was  dangerous,  if  at 
28  L.R.A.(N.S.) 


all,  simply  because  not  seen.  It  is  not  ar- 
gued thai  there  was  any  defect  either  in  the 
bridge  proper  or  the  railing.  The  latter 
was  placed  there  for  the  purpose  of  warning 
and  protection,  and  appears  to  have  be«u 
sufficient  for  that  purpose.  There  is  no 
provision  of  law  that  bridges  should  be  con- 
structed to  the  full  width  of  the  highway, 
and  I  apprehend  it  is  a  matter  of  common 
knowledge  that  they  ordinarily  do  not  ex- 
tend to  such  width.  This,  therefore,  did  not 
constitute  a  wrongful  construction.  \or 
can  the  fact  that  the  barrier  extended  from 
the  side  of  the  bridge  at  a  right  angle,  in- 
stead of  being  at  an  acute  angle  with  the 
creek,  be  considered  wrongful  construction. 
The  ordinary  rule  must  be  applied  to  boards 
of  freeholders,  regarding  the  building  of 
bridges;  that  is,  a  breach  of  duty  must  be 
demonstrated  by  proof. 

No  proof  has  been  offered  that  the  coa- 
struction  was  different  from  ordinary  con- 
struction, or  that  it  was  not  sufficient  for 
the  purpose  for  which  it  was  intended.  The 
case  is  not  unlike  Feil  v.  West  Jersev  &  S.  R. 
Co.  77  N.  J.  L.  602,  72  Atl.  302,  which  arose 
over  the  construction  of  a  railroad  plat- 
form across  which  passengers  were  accus- 
tomed to  pass.  The  court  there  said:  "lliere 
is  nothing  in  the  present  case  to  support 
the  conclusion  that  the  defendant  company 
failed  to  observe  the  degree  of  care  indicat- 
ed in  the  construction  of  its  platform  at  the 
Millville  station.  There  is  no  proof  that  it 
differs  in  its  character  from  platforms  in 
general  use  by  the  defendant  and  other  rail- 
road companies;  and  no  presumption  of 
want  of  due  care  arises  from  the  fact  that 
a  railroad  company,  presumably  to  meet  the 
requirements  of  its  traffic,  has  constructed 
its  platform  in  such  a  way  that  one  por- 
tion of  it  is  lower  than  another,  when  the 
difference  of  level  is  not  greater  than  the 
height  of  an  ordinary  step.  Negligence 
must  be  proved,  and,  in  a  case  like  the  pres- 
ent, that  can  be  done  only  by  showing  that 
the  platform  is  of  a  design  which  a  reason- 
ably careful  judgment  would  disapprove  as 
being  likely  to  cause  accident  to  persons  us- 
ing it  as  a  way  to  and  from  trains.  To  hold 
otherwise  would  be  to  leave  railroad  com- 
panies to  the  mere  caprice  of  juries,  and 
subject  them  to  the  danger  of  being  found 
guilty  of  negligence  no  matter  what  plan 
of  construction  they  might  adopt"  See 
also  Weeks  v.  Somerset  County,  68  N.  J.  L- 
022,  54  Atl.  826. 

Proof  that  a  guard  rail  has  been  placed 
at  right  angles  to  tlie  sides  of  a  bridge, 
where  the  highway  is  broader  than  the 
width  of  the  bridge,  running  from  Miid 
bridge  toward  the  side  of  the  highway,  as- 
suming that  such  rail  was  so  placed  by  the 
board  of  chosen   freeholders,  and  foncs  s 
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part  of  said  bridge,  is  not  evidence  of  wrong- 
ful neglect  on  the  part  of  such  1i)oard  to 
erect,  rebuild,  or  repair  the  bridge,  to  sus- 
tain a  recovery,  under  the  bridge  act,  for 
damages  resulting  from  a  vehicle  running 
into  such  guard  rail  at  night. 
The  judgment  is  affirmed. 

Pitney,  Parker,  Bergen,  and  Vroom, 

JJ.,  dissent.  • 


NORTH   CAROLINA   SUPRKMB 
COURT. 

E.  M.  DATL,  Appt., 

V. 

LEE  J.  TAYLOR. 

(151  N.  C.  284,  66  S.  E.  135.) 

Negligence  ^  exploding  bottle  ^  res 
Ipsa  loquitnr. 

1.  The  mere  explosion  of  a  bottle  of  car- 
bonated beverage  to  the  injury  of  a  pur- 
chaser is  not  sufficient  to  carry  to  the  jury 
the  question  of  the  negligence  of  the  one 
who  bottled  it,  under  the  doctrine  of  res 
ipsa  loquitur. 

Evidence  —  negligence  —  exploding  bot- 
tles. 

2.  Evidence  of  the  explosion  to  the  in- 
jury of  the  purchaser  of  a  bottle  of  car- 
bonated beverape,  accompanied  by  evidence 
that  other  bottles  put  up  by  the  same  bot- 
tler had  exploded  during  the  several  pre- 
ceding montns,  is  sufficient  to  carry  to  the 
jury  the  question  of  the  latter's  negligence, 
in  an  action  to  hold  him  liable  for  the  in- 
jury. 

(November  18,  1909.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Superior  Court  for  Pamlico  County 
granting  a  nonsuit  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

Plain  tiff,  a  retailer  in  soft  drinks,  was 
injured  by  the  explosion,  while  he  was  re- 
moving it  from  a  crate,  of  a  bottle  of  car- 

Sote,  "^AppUcahility  /)/  rule  res  ipsa 
loquitur  in  action  for  personal  in- 
juries front  defects  in  articles  tnanu- 
factured  or  sold  hy  the  defendant. 

That  negligence  on  the  part  of  a  seller  or 
manufacturer  is  not  made  out  from  the 
mere  fact  that  personal  injury  resulted 
from  the  use  of  the  article  sold  or  manu- 
factured was,  with  little  or  no  disoussion, 
declared  to  be  the  law  in  Standard  Oil  Co. 
V.  Murray,  67  C.  C.  A.  1,  119  Fed.  572; 
I-eavitt  V.  Fiberloid  Co.  196  Mass.  440,  15 
L.R.A.CN.S.)  855,  82  X.  E.  682;  Tallev  v. 
Beever.  .33  Tex.  Civ.  App.  675,  78  S.  W.  23. 
28  L.R.A.(N.S.)  >  J.  A.  C. 


bonated  beverage  called  "coca-cola,"  which 
he  had  purchased  from  defendant,  the  manu- 
facturer and  bottler. 

Further  facts  appear  in  the  opinion. 

Messrs.  Thomas  W.  Davis,  D.  Ij. 
Ward,  and  II.  L.  GIbbs,  for  apellant: 

Any  evidence  that  plaintiff  might  give 
showing  negligence  upon  the  defendant  in  its 
bottling  works,  as  that  other  bottles  simi- 
larly charged  had  exploded,  would  be  some 
evidence  to  go  to  the  jury,  under  the  doc- 
trine of  res  ipsa  loquitur, 

Blevins  v.  Erwin  Cotton  Mills,  160  N.  C. 
493,  64  S.  E.  428;  Darling  v.  Westmoreland, 
52  N.  XL  405,  13  Am.  Rep.  65;  Texas  &  P. 
R.  Co.  V.  DeMilley,  60  Tex.  194;  Georgia 
Cotton  Oil  Co.  V.  Jackson,  112  Ga.  620,  37 
S.  E.  873;  Evans  v.  Keystone  Gas  Co.  148 
>r.  Y.  112,  30  L.R.A.  651,  51  Am.  St.  Rep. 
681,  42  N.  E.  513;  McCarragher  v.  Rogers, 
120  N.  Y.  626,  24  N.  E.  812;  Baird  v.  Daly, 
68  N.  Y.  647;  Moran  v.  Corliss  Steam  En- 
gine Co.  21  R.  I.  386,  45  L.R.A.  267,  43  Atl. 
874;  Butcher  v.  Providence  Gas  Co.  12  R.  l. 
149,  34  Am.  Rep.  626;  Loring  v.  Worcester 
&  N.  R.  Co.  131  Mass.  469;  Butcher  v.  Vaca 
Valley  &  C.  L.  R.  Co.  67  Cal.  518,  8  Pac. 
174;  Harrell  v.  Albemarle  &  R.  R.  Co.  110 
N.  C.  215,  14  S.  E.  687,  8  Enc.  Ev.  pp.  926- 
928,  933;  Bemis  v.  Temple,  162  Mass.  342, 
26  L.R.A.  2o4,  38  N.  E.  970;  Augusta  v. 
Hafers,  61  Ga.  48,  34  Am.  Rep.  95;  District 
of  Columbia  v.  Armes,  107  U.  S.  519,  27  L. 
ed.  618,  2  Sup.  Ct.  Rep.  840;  Bloomington 
v.  Legg,  151  111.  9,  42  Am.  St.  Rep.  216,  37 
N.  E.  696;  Nave  v.  Flack,  90  Ind.  205,  40 
Am.  Rep.  205;  Delphi  v.  Lowery,  74  Ind. 
520,  39  Am.  Rep.  98;  Chicago  &  N.  W.  R. 
Co.  V.  Netolicky,  14  C.  C.  A.  615,  32  U.  S. 
App.  168,  406,  67  Fed.  665;  Crocker  v.  Mc- 
Gregor, 76  Me.  282,  49  Am.  Rep.  611;  Raper 
V.  Wilmington  &  W.  R.  Co.  126  N.  C.  563, 
36  S.  E.  115;  Weiser  v.  Holzman,  33  Wash. 
87,  99  Am.  St.  Rep.  932,  73  Pac.  797;  Wel- 
lington V.  Downer  Kerosene  Oil  Co.  104 
Mass.  64;  Schubert  v.  J.  R.  Clark  Co. 
49  Minn.  331,  16  L.R.A.  818,  32  Am. 
St.  Rep.  559,  51  N.  W.  1103;  Watson 
V.  Augusta  Brewing  Co.  124  Ga.  121,  1 
L,R.A.(N.S.)  1178,  110  Am.  St.  Rep.  157, 
52  S.  E.  152;  Blood  Balm  Co.  v.  Cooper,  83 
Ga.  457,  5  L.R.A.  012,  20  Am.  St.  Rep.  324, 
10  S.  E.  118;  Gold  Ridge  Min.  Co.  v.  Tall- 
madge,  44  Or.  34,  102  Am.  St.  Rep.  602,  74 
Pac.  325;  Ellis  v.  Portsmouth  &  K  R.  Co. 
24  N.  C.  (2  Ired.  L.)  138;  Huey  v.  Gahlen- 
beck,  121  Pa.  238,  6  Am.  St.  Rep.  792,  16 
Atl.  520;  Chesson  v.  John  L.  Roper  Lumber 
Co.  118  N.  C.  59,  23  S.  E.  925;  Womble  v. 
Merchants'  Grocery  Co.  135  N.  C.  474,  47 
S.  E.  493;  Howser  v.  Cumberland  &  P.  R. 
Co.  80  Md.  146,  27  L.R.A.  154,  45  Am.  St. 
Rep.  332,  30  Atl.  906;  Treadwell  v;  Whit- 
tier,  80  Cal.  674,  5  L.R.A.  498,  13  Am.  St. 
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Rep.  175,  22  Pac.  266;  Springer  v.  Ford,  189 
111.  430,  52  L.R.A.  930,  82  Am.  St.  Rep. 
464,  69  N.  E.  953;  4  Wigmore,  Ev,  §  2509; 
Scott  v.  London  &  St.  K.  Docks  Co.  3 
Hurlst.  &  C.  596;  Overcash  v.  Charlotte 
Electric  R.  Light  &  P.  Co.  344  i^.  C.  572,  57 
S.  E.  377,  12  A.  &  E.  Ann.  Cas.  1040; 
Winslow  V.  Norfolk  Hardwood  Co.  147  N.  C. 
275,  60  S.  E.  1130;  Fitzgerald  v.  Southern 
R.  Co.  141  N.  C.  530,  6  L.R.A.(N.S.)  337, 
54  S.  E.  391;  (Stewart  v.  Van  Deventer  Car- 
pet Co.  138  N.  C.  60,  50  S.  E.  562;  Hale, 
Torts,  482 ;  Jensen  v.  The  Joseph  B.  Thomas, 
81  Fed.  578;  Labatt,  Mast.  &  S.  §  843;  Ay- 
cock  V.  Raleigh  &  A.  Air  Line  R.  Co.  89 
N.  C.  321;  fcihearm.  &  Redf.  Neg.  §  59; 
Lehew  v.  He  wet  t,  138  N.  C.  8,  50  S.  E. 
459;  Moore  v.  Parker,  91  N.  C.  279;  McCord 
V.  Atlanta  &  C.  Air  Line  R.  Co.  134  N.  C. 
53,  45  S.  E.  1031;  Jordan  v.  Asheville,  112 
N.  C.  744,  16  S.  E.  760;  Grant  v.  Raleigh  & 
G.  R.  Co.  108  N.  C.  469,  33  S.  E.  209;  Jud- 
son  V.  Giant  Powder  Co.  107  Cal.  549,  29 
L.R.A.  718,  48  Am.  I^t.  Rep.  146,  40  Pac. 
1020. 

There  is  an  implied  warranty  in  the  sale 
of  chattels  by  a  manufacturer  who  sells  an 
article  of  his  own  making,  that  it  will  be 
free  from  latent  defects  arising  from  the 
process  of  manufacture  or  the  use  of  dc 
fective  materials. 

Gold  Ridge  Min.  Co.  v.  Tallmadge,  supra; 
Woodward  v.  Miller,  119  Ga.  618,  64  L.R.A. 
932,  100  Am.  St.  Rep.  188,  46  S.  E.  847; 
White  V.  Miller,  71  N.  Y.  118,  27  Am.  Rep. 
13;  Sinclair  v.  Hathaway,  57  Mich.  60,  58 
Am.  Rep.  327,  23  N.  W.  459;  Hodges  v. 
Wilkinson,  111  N.  C.  56,  17  L.R.A.  545,  16 
S.  E.  941;  Bierman  v.  City  Mills  Co.  351  N. 
Y.  482,  37  L.R.A.  799,  56  Am.  St.  Rep.  636, 
45  N.  E.  856;  Rodgers  v.  Niles,  31  Ohio  St. 
48,  78  Am.  Dec.  290;  Kellogg  Bridge  Co.  v. 
Hamilton,  110  U.  S.  108,  28  L.  ed.  86,  3 
Sup.  Ct.  Rep.  537;  Wisconsin  Red  Pressed 
Brick  Co.  v.  Hood,  67  Minn.  329,  04  Am. 
St.  Rep.  418,  69  N.  W.  1091;  Benjamin, 
Sales,  7th  ed.  633-686;  2  Schouler,  Pers. 
Prop.  §  346;  10  Am.  &  Eng.  Enc.  Law,  p. 
149;  Poland  v.  Miller,  95  Ind.  387,  48  Am. 
Rep.  730;  Bushman  v.  Taylor,  2  Ind.  A  pp. 
12,  50  Am.  St.  Rep.  228,  28  N.  E.  97;  Weiser 
V.  Holzman  and  Wellington  v.  Downer  Kero- 
sene Oil  Co.  supra;  Lewis  v.  lerry,  111  Cal. 
39,  31  L.R.A.  220,  52  Am.  St.  Rep.  146,  43 
Pac.  398;  Randall  v.  Newson,  L.  R.  2  Q.  B. 
Div.  102;  Schubert  v.  J.  R.  Clark  Co.  supra; 
Elkins  V.  McKean,  79  Pa.  493;  Koelsch  v. 
Philadelphia  Co.  152  Pa.  355,  18  L.R.A.  759, 
34  Am.  St.  Rep.  653,  25  Atl.  522 ;  Watson  v. 
Augusta  Brewing  Co.  and  Blood  Balm  Co. 
V.  Cooper,  supra;  Bishop  v.  Weber,  339 
Mass.  411,  52  Am.  Rep.  715,  1  N.  E.  354; 
Craft  V.  Parker,  W.  &  Co.  96  Mich.  245,  21 
L.R.A.  139.  65  N.  W.  812;  Clement  v.  Cros- 
28  L.R.A.(N.S.) 


by  &  Co.  148  Mich.  293,  10  L.R.A.(N.S.) 
588,  111  N.  W.  743,  12  A.  &  E.  Ann.  Cas. 
265;  Wiedmer  v.  New  York  Elev.  R.  Co.  41 
Hun,  284;  Shepard  v.  Creamer,  160  Mass, 
496,  36  N.  E.  475;  Mulcairns  v.  Janesvilie. 

67  Wis.  24,  29  N.  W.  565 ;  Gerlach  v.  Edel- 
meyer,  15  Jones  &  S.  292 ;  Womble  v.  Mer- 
chants* Grocery  Co.  supra;  Dunn  v.  Bal- 
lantyne,  5  App.  Div.  483,  38  >i.  Y.  Supp. 
1102;  EaiHi  v.  Cronck,  131  N.  Y.  613,  30  X. 
E.  864;  Smith  v.  Boston  Gaslight  Co.  129 
Mass.  318;  Thomas  v.  Winchester,  6  X.  Y. 
397,  67  Am.  Dec.  455;  Kearney  v.  London, 
B.  &  a  C.  R.  Co.  L.  R.  5  Q.  B.  Div.  411; 
Johnson  v.  Southern  R.  Co.  122  N.  C.  95S. 
29  S.  E.  784;  Avera  v.  Sexton,  35  N.  G.  (13 
Ired.  L.)  247;  Cogdell  v.  Wilmington  &  W. 
R.  Co.  124  N.  C.  302,  32  S.  E.  706;  Gates  v. 
Max,  125  N.  C.  141,  34  S.  E.  266. 

Messrs.  Simmons,  Ward,  &  Alien,  for 
appellee : 

The  doctrine  of  res  ipsa  loquitur  is  not 
applicable,  as  the  thing  causing  the  accident 
was  not  under  the  control  of  tiie  defendant. 

6  Thomp.  Neg.  p.  613;  Stewart  v.  Van 
Deventer  Carpet  Co.  138  N.  C.  60,  50  S.  K, 
562 ;  Womble  v.  Merchants*  Grocery  Co.  135 
N.  C.  474,  47  S.  E.  493;  4  Wigmore,  Ev. 
§  2509;  Benedick  v.  Potts,  88  Md.  52,  41 
L.R.A.  480,  40  Atl.  1067;  Standard  Oil  to. 
V.  Murray,  57  C.  C.  A.  1,  119  Fed.  572; 
Glaser  v.  Seitz,  35  Misc.  341,  71  N.  Y. 
Supp.  942;  O'Neill  v.  James,  138  Mich.  567, 

68  L.R.A.  342,  110  Am.  St.  Rep.  321,  101 
N.  W.  828,  5  A.  &  E.  Ann.  Cas.  177;  Guinea 
V.  Campbell,  Rap.  Jud.  Quebec,  22  C.  S.  257. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  this  case  was  the  pur- 
chaser of  the  goods,  or  one  of  them,  and 
therefore  the  many  authorities  cited  as  to 
when  and  to  what  extent  a  vendor  is  re- 
sponsible to  third  persons  for  negligent  de- 
fault in  the  sale  of  goods  do  not  in  strict- 
ness apply,  and,  there  being  no  evidence 
tending  to  show  a  breach  of  warranty,  ex- 
press or  implied,  the  appeal  presents  the 
question  whether  there  is  sufficient  evidence 
of  actionable  negligence  as  between  vendor 
and  vendee  to  carry  the  case  to  the  jury; 
that  is,  has  there  been  legal  evidence  of- 
fered tending  to  show  a  breach  of  some  legal 
duty  on  the  part  of  defendant  incident  to 
the  contract  relation  between  them,  nnd 
not  contained  within  the  terms  and  stipula- 
tions of  the  agreement?  Such  breach  of 
duty  could  be  said  to  exist  when  a  vendor 
sells  goods  having  a  latent  defect  of  a  kind 
likely  to  cause  some  physical  injury  to  the 
vendee,  and  of  which  the  vendor  was  aware, 
or  which  he  should  have  ascertained  by 
proper  care  and  attention  (Wharton,  Neg. 
§  774;  29  Cyc.  Law  &  Proc.  pp.  430,  431}, 
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and  may  be  referred  to  the  general  principle 
announced  in  the  notable  case  of  Heaven  v. 
l»ender,  L,  R.  11  Q.  B.  Div.  603,  where  it 
was  said  that  "whenever  one  person  is  by 
circumstances  placed  in  such  a  position  with 
r^ard  to  another  that  everyone  of  ordinary 
sense  who  did  think  would  at  once  recognize 
that,  if  he  did  not  use  ordinary  care  and 
skill  in  his  own  conduct  with  regard  to 
those  circumstances,  he  would  cause  danger 
of  injury  to  the  person  or  property  of  the 
other,  a  duty  arises  to  use  ordinary  care 
and  skill  to  avoid  such  danger." 

Considering  the  case  in  this  aspect,  it  is 
very  generally  held  that  in  a  claim  of  this 
character  a  plaintifif  is  not  required  to  es-- 
tablish  his  case  by  direct  or  positive  proof, 
but  the  issue  must  be  submitted  to  the  jury 
whenever  facts  are  shown  forth  in  evidence 
from  which  a  fair  and  reasonable  inference 
of  negligence  may  be  made.     iSpeaking  to 
this   question    in   Shearman   &  Kedfield   on 
Negligence,  §   68,   the  authors  say:      "The 
plaintiff  is  not  bound  to  prove  more  than 
enough    to    raise    a    fair     presumption     of 
negligence  on  the  part  of  the  defendant,  and 
of  resulting  injury  to  himself.    Having  done 
this,  he  is  entitled  to  recover  unless  tlie  de- 
fendant produces  evidence  to  rebut  this  pre- 
sumption.    It  has  sometimes  been  held  not 
sufficient    for   the   plaintiff   to   establish    a 
probability  of  the  defendant's  default,  but 
this  is  going  too  far.     If  the  facts  proved 
make  it  probable  that  the  defendant  violated 
his  duty,  it  is  for  the  jury  to  decide  whether 
he  did  ao  or  not.    To  hold  otherwise  would 
he  to  deny  the  value  of  circumstantial  evi- 
dence.    As  already  stated,  the  plaintiff  is 
not  bound  to  prove  his  case  beyond  a  reason- 
able doubt,  though  the  facts  shown  must  be 
more  consistent  with  the  negligence  of  the 
defendant  than  with  the  absence  of  it.     It 
has  never  been  suggested  that  evidence  of 
negligence    should    be    direct    and    positive. 
In  the  nature  of  the  case,  the  plaintiff  must 
labor  under  difSculties  in  proving  the  fact 
of  negligence,  and,  as  that  fact  itself  is  al- 
ways a  relative  one,  it  is  susceptible  of  proof 
by  evidence  of  circumstances  bearing  more 
or  less  directly  on  the  fact  of  negligence, — 
a  kind  of  evidence  which  might  not  be  satis- 
factory   in   other  classes  of   cases  open   to 
clearer  proof.    This  is  on  the  general  prin- 
ciple of   the   law  of  evidence,   which   holds 
that,    to    be    sufficient   or   satisfactory   evi- 
dence,     which     satisfies     an     unprejudiced 
mind."      This   statement  is  cited  with   ap- 
proval  in  the  opinion  of  the  court  in  Fitz- 
gerald V.  Southern  R.  Co.  141  N.  C.  630-534, 
0  L.R.A.    (N.S.)   337,  64  S.  E.  301,  and  in 
that   case  it  was  held    as    follows:      "(2) 
Direct  evidence  of  negligence  is  not  required, 
but  the  same  may  be  inferred  from  acts  and 
attendant  circumstances,  and,  it   the  facts 
28  L.R.A.(N.S.) 


proved  establish  the  more  reasonable  proba- 
bility that  the  defendant  has  been  guilty  of 
actionable  negligence,  the  case  cannot  be 
withdrawn  from  the  jury,  though  the  possi- 
bility of  accident  may  arise  on  the  evi- 
dence." There  are  instances  where  this  re- 
quirement is  met  by  simply  proving  the  oc- 
currence and  the  resultant  injury,  a  doctrine 
which  finds  expression  in  the  phrase  res 
ipsa  loquitur,  and  which  has  been  con- 
sidered and  applied  in  several  recent  de- 
cisions of  this  court,  as  in  Fitzgerald's 
Case,  supra;  Ross  v.  Double  Shoals  Cotton 
Mills,  140  N.  C.  116,  1  L.R.A.(N.S.)  298, 
52  S.  E.  121;  Stewart  v.  Van  Deventer 
Carpet  Co.  138  N.  C.  00,  50  S.  E.  602; 
VVomble  v.  Merchants'  Grocery  Co.  135  N. 
C.  474,  47  S.  E.  493. 

Plaintiff  insists  tliat  these  authorities 
apply  in  his  favor  here,  and  that  he  should 
have  been  allowed  to  go  to  the  jury  on  proof 
of  the  occurrence  and  the  injury  without 
more,  but  we  do  not  think  this  position  can 
be  sustained.  The  principle  only  applies  to 
cases  where,  on  proof  of  the  occurrence  and 
the  injury,  the  existence  of  negligent  default 
is  the  more  reasonable  probability;  and 
should  not  be  allowed  to  prevail  where,  on 
proof  of  the  occurrence  without  more,  the 
matter  still  rests  only  in  conjecture.  As 
said  in  Labatt  on  Master  ana  tServant,  § 
843,  quoted  with  approval  in  some  of  the 
cases  referred  to:  "The  rationale  of  the 
doctrine  is  that  in  some  cases  the  very 
nature  of  the  occurrence  may  of  itself,  and 
through  the  presumption  it  carries,  supply 
the  requisite  proof.  It  is  applicable  when, 
under  the  circumstances  shown,  the  acci- 
dent presumably  would  not  have  happened 
if  due  care  had  been  exercised.  Its  essential 
import  is  that  on  the  facts  proved  the  plain- 
tiff has  made  out  a  prima  facie  case,  with- 
out direct  proof  of  negligence."  While  coca- 
cola  seems  to  be  a  recognized  article  of 
merchandise  not  usually  or  necessarily 
dangerous  under  ordinary  conditions,  the 
evidence  shows  that  it  is  put  up  in  glass 
bottles,  charged  with  gas  to  a  pressure  o^ 
not  less  than  60  pounds  to  the  square  inch, 
in  this  instance  shipped  in  cases  or  crates 
for  quite  a  distance,  and  handled  in  various 
ways  and  by  different  parties;  and  the  facts 
present  a  case  where  it  would  be  entirely 
unsafe  to  permit  the  application  of  the 
principle  contended  for,  or  to  hold  that  the 
explosion  of  one  single  bottle  of  such  an 
article  under  such  circumstances  should  of 
itself  rise  to  the  dignity  of  legal  evidence 
sufficient,  without  more,  to  carry  a  case  to 
the  jury.  Glaser  v.  Seitz,  35  Misc.  341,  71 
N.  Y,  Supp.  942. 

While  we  hold  this  to  be  a  correct  posi- 
tion as  to  mere  proof  of  the  occurrence,  we 
are  of  opinion  that  there  was  error  in  sua- 


052 


NORTH  CAROLINA  SUI»REMfi  COURT. 


Aug., 


taining  defendant's  motion  of  nonauit,  for 
the  reason  that  there  was  additional  testi- 
mony tending  to  show  a  want  of  proper  care 
on  the  part  of  the  defendant.  Ihe  witness 
Mark  Hargett  testified  that  he  bought  coca- 
cola  of  plain tiflfj  which  was  bottled  by  de- 
fendant, the  latter  part  of  the  week  before 
plaintiff  received  his  hurt.  On  Saturday 
some  customers  came,  and  in  taking  a  bottle 
out  the  neck  came  off,  and  on  the  following 
day,  Sunday,  in  taking  another  bottle  from 
a  crate,  it  exploded,  and  a  piece  of  glass 
cut  witness's  arm,  another  piece  struck  a 
little  girl's  shoe  standing  by,  went  through 
the  shoe,  and  cut  her  foot  to  the  bone.  An- 
other witness,  C.  S.  Weslett,  testified  "that 
all  along  for  the  last  two  years  witness  had 
seen  these  bottles  from  defendant's  works 
explode  in  the  store."  True,  the  witness 
seems  subsequently  to  have  given  evidence 
qualifying  this  statement,  but  we  are  not  at 
liberty  to  select  the  more  favorable  portion 
of  a  witness's  statement  and  act  on  it  for 
defendant's  benefit.  In  a  motion  of  this 
kind  we  have  repeatedly  held  that  the  evi- 
dence making  for  plaintiff's  claim  must  be 
taken  as  true  and  interpreted  in  the  light 
most  favorable  for  him,  and,  applying  this 
rule,  we  think  the  additional  testimony  indi- 
cated, with  the  evidence  describing  the  oc- 
currence, presents  a  case  which  requires  that 
the  issues  raised  should  be  submitted  to  the 
jury,  and  that  the  order  directing  a  nonsuit 
was  erroneous.  There  was  testimony  of- 
fered on  part  of  plaintiff  purporting  to  be 
expert  evidence  and  tending  to  show  ad- 
ditional circumstances  indicating  negli- 
gence on  the  part  of  defendant;  but,  as  the 
court  made  no  finding  on  the  question  of 
the  witness  being  an  expert,  and  the  facts 
are  not  fully  set  out,  we  purposely  refrain 
from  expression  on  this  question. 

There  is  error,  and  this  will  be  certified 
to  the  end  that  the  order  of  nonsuit  be  set 
aside,  and  the  cause  restored  to  the  docket 
for  trial. 

Reversed. 


WASHINGTON  SUPREMS  COURT. 

LOUISA  EASTERLY,  Appt., 

V. 

JOHN  MILLS  et  al.,  Respts. 
(54  Wash.  356,  103  Pac.  475.) 

Trial  —  Jury  —  waiver. 

1.  The  verdict  of  a  jury  is  waived  by  mo- 
tions by  both  parties  for  directed  verdicts, 
where  there  is  no  conflict  in  the  evidence 
as  to  any  material  fact  and  the  court  is  au- 
thorized to  enter  such  judgment  as  the  evi- 
dence warrants. 
28  LJl.A.(N.S.) 


Broker  ^  secret  conunisslon  »  dnij  to 
account. 

2.  A  real-estate  broker  who,  to  secure  the 
terms  on  which  he  is  authorized  to  6«]1, 
effects  an  intermediate  sale  to  one  who  for 
a  bonus  is  willing  to  comply  with  the  om- 
er's  terms  and  hold  the  property  subject 
to  such  terms  as  the  true  purchaser  can 
meet,  thereby  securing  a  commission  of 
which  his  principal  is  ignorant,  is  bound  to 
account  to  him  for  it. 

(August  3,  1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
dismissing  an  action  brought  to  recover  a 
portion  of  the  proceeds  of  a  sale  of  real  es- 
tate made  by  defendants  as  plaintilTs 
agents.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bates,  Peer,  &  Peterson,  for 
appellant: 

An  agent  who  has  his  principal's  proper- 
ty listed  with  him  for  sale  at  not  less  than 
a  given  price  cannot  sell  it  at  a  greater 
price   than   the   list   price,   and,  concealing 

Note,  —  Right  of  principal  to  recover 
from  hrolcer  or  other  agent  commts- 
sions  which  Jhe  received  from  other 
party  to  the  contract. 

This  note  does  not  purport  to  cover  the 
general  question  concerning  the  rights  of  the 
principal  when  his  agent  makes  secret 
profits  out  of  the  transaction  for  the  per- 
formance of  which  he  is  employed,  but 
is  limited  strictly  to  cases  such  as  the 
Easterly  v.  Mills,  in  which  the  question 
arose  whether  the  principal  Jias  the  right 
to  recover  from  his  agent  commissions  which 
the  latter,  known  or  unknown  to  him,  re- 
ceived from  the  party  with  whom  the  agent 
negotiated. 

In  accordance  with  the  Easteblt  Case 
it  has  been  held  in  a  number  of  cases  that 
an  agent  who,  while  employed  by  his  prin- 
cipal,  secretly  accepts  a  commission  from 
the  other  party  to  the  contract,  cannot  be 
permitted  to  retain  it,  but  must  account  to 
his  principal  therefor.  Commercial  Club  t. 
Davis,  136  Mo.  App.  583,  118  S.  W.  66S, 
(purchaser's  agent  secretly  receiving  com- 
missions from  seller) ;  Morrison  v.  Ogdens- 
burg  &  L.  C.  R.  Co.  52  Barb.  173  (agent  of 
purchaser  securing  secret  commissions  from 
seller) ;  Segar  v.  Edwards,  11  Leigh,  213 
(agent  of  seller  being  also  agent  of  buyer, 
and  having  made  contract  with  latter  for 
half  the  profits  on  a  resale) ;  Powell  r.  Jones 
[1905]  1  K.  B.  11  (subagents  taking  com- 
mission from  other  parly) ;  Fawcett  v. 
Whitehouse,  8  L.  J.  Ch.  50  (person  employed 
on  behalf  of  himself  and  copartners  in  ne- 
gotiating lease,  taking  as  absolute  gift  to 
himself  from  the  lessors  a  large  sum  of 
money);  Morrison  v.  Thompson,  L.  R.  9  Q- 
B.  480  (purchaser's  agent  dividing  oommis- 
sions  with  vendor's  agent) ;  Lister  v.  Stubbs, 
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that  fact  from  his  principal,  account  to  the 
latter  merely  for  the  list  price,  retaining 
to  his  own  use  the  difference  between  the 
list  price  and  the  price  for  which  he  ac- 
tually sold  tne  property. 

Smith,  Fr.  §  23;  Pom.  Eq.  Jur.  §  950; 
Humphrey-Gibson  Co.  v.  Robinson,  134  N. 
C.  432,  46  S.  E.  963 ;  Northrup  v.  Bathrick, 
80  Neb.  S6,  113  N.  W.  808;  Deter  v.  Jack 
son,  70  Kan.  5G8,  92  Pac.  546;  Helberg  v. 
Nichol,  149  111.  249,  37  N.  E.  63;  Stearns 
V.  Hochbrunn,  24  Wash.  206,  64  Pac.  105. 
On  petition  for  rehearing. 

The  defendants  are  liable  not  only  for  the 
fraudulent  profits  they  received,  but  for  the 
entire  amount  lost  to  plaintiff  because  of 
their  fraud. 

Rockefeller  v.  Merritt,  35  L.R.A.  633,  22 
C.  C.  A.  608,  40  U.  S.  App.  666,  76  Fed.  914; 
Fisher  v.  Mellen,  103  Mass.  503;  Irwin  v. 
Sherril,  1  N.  C.  pt.  2,  p.  1  (Taylor,  p.  1)  1 
Am.  Dec.  574;  Hart  v.  Tallmadge,  2  Day, 
381,  2  Am.  Dec.  105;  Weber  v.  Weber,  47 
Mich.  669,  11  N.  W.  389;  Bean  v.  Herrick, 
12  Me.  262,  28  Am.  Dec.  170;  White  v. 
Merritt,  7  N.  Y.  352,  57  Am.  Dec.  527 ;  Rice 
V.  Manley,  66  N.  Y.  82,  23  Am.  Rep.  30; 
Busterud  v.  Farrington,  36  Minn.  320,  31 
N.  W.  360;  McGibbons  v.  Wilder,  78  Iowa, 
631,  43  N.  W.  520;  Patten  v.  Gurney,  17 
Mass.  182,  9  Am.  Dec.  141;  Medbury  v. 
Watson,  6  Met.  246,  39  Am.  Dec.  726 ;  Ends- 
ley  Y.  Johns,  120  III.  469,  60  Am.  Rep.  572, 
12  N.  E.  247;  Culver  v.  Avery,  7  Wend.  380^ 
22  Am.  Dec.  586;  Leonard  v.  Springer,  197 
111.  532,  64  N.  E.  299;  Stoney  Creek  Woolen 
Go.  V.  Smalley,  111  Mich.  321,  69  N.  W.  722; 
Stiles  v.  White,  11  Met.  356,  45  Am.  Dec. 


214;  Hindman  v.  First  Nat.  Bank,  57  L.R.A. 
108,  50  C.  C.  A.  623,  112  Fed.  931;  Gold- 
smith v.  Koopman,  140  Fed.  616;  Bishop, 
Non-Contract  Law,  §  351;  Kerr,  Fr.  &  Mis- 
take, 331-339;  Carpenter  v.  Wright,  52 
Kan.  221,  34  Pac.  798;  Tilleny  v.  Wolver- 
ton,  46  Minn.  256,  48  N.  W.  908. 

Messrs.  L.  C.  Stevenson  and  M.  F.  Por- 
ter, for  respondents: 

The  court  could  not  compel  the  defendant 
to  accept  a  conveyance  of  property  which  he 
had  never  purchased,  nor  could  it  require 
him  to  pay  over  money  which  he  had  never 
received. 

Baker  v.  Brown,  82  Cal.  64,  22  Pac.  879; 
Glover  v.  Layton,  145  111.  92,  34  N.  E.  53. 

Crow,  J.,  delivered  the  opinion  of  the 
court : 

Action  by  Louisa  Easterly  against  John 
Mills  and  Fred  Mills,  copartners  as  John 
Mills  &  Son,  to  recover  a  portion  of  the  pro- 
ceeds of  a  sale  of  real  estate  made  by  the  de- 
fendants as  her  agent.  On  trial  and  at  the 
close  of  the  evidence,  the  defendants  moved 
the  court  to  discharge  the  jury  and  enter 
judgment  in  their  favor.  Thereupon  the 
plaintiff  moved  for  a  directed  verdict  in  her 
favor.  The  defendants'  motion  being  sus- 
tained, the  action  was  dismissed.  The 
plaintiff  has  appealed. 

The  appellant  contends  that  the  trial 
court  erred  in  denying  her  motion  for  a  di- 
rected verdict.  The  respondents  insist  that 
the  proper  judgment  was  entered,  and  con- 
tend that,  even  though  there  had  been  suf- 
ficient evidence  in  favor  of  appellant  to 
warrant  its  submission  to  the  jury^  the  ap- 


L.  R.  45  Ch.  Div.  1  (agent  of  buyer  taking 
secret  commissions  from  seller) ;  La  Com- 
pagnie  De  Pulpe  De  Metabetchouan  v.  Pa- 
quet.  Rap.  Jud.  Quebec  29  C.  S.  211  (agent 
of  buyer  taking  commissions  from  seller). 

In  Barber  v.  Martin,  67  Neb.  445,  93  N.  W. 
722,  it  was  held  that  the  general  manager  of 
a  corporation,  in  effecting  a  sale  of  the  en- 
tire capital  stock  of  his  company,  acts  as 
the  agent  of  all  the  stockholders,  and  he 
cannot  retain  a  secret  compensation  received 
from  the  vendee. 

The  fact  that  the  land  was  afterwards  used 
for  lottery  purposes  does  not  alter  the  rule. 
Commercial  Club  y.  Davis,  supra. 

In  Cohen  v.  Kuschke,  83  L.  T.  N.  S.  102, 
it  was  held  that  if  the  agent  of  a  pur- 
chaser receives  a  secret  commission  from  the 
seller,  the  purchaser  is  entitled  to  recover 
either  from  the  agent  or  the  donor  or  both. 

But  when  a  purchaser's  agent  accepts 
commissions  from  the  seller,  the  relation  be- 
tween the  purchaser  and  his  agent  is  that 
of  debtor  and  creditor,  and  not  that  of 
trustee  and  cestui  que  trust,  and  the  pur- 
chaser, therefore,  cannot  follow  the  moneys 
so  received  by  the  agent  into  the  invest- 
ments thereof.  Lister  v.  Stubbs,  supra. 
28  L.R.A.(N.S.) 


Where  an  owner  of  land  fixed  his  own 
price,  and  did  not  employ  the  agent  to  se- 
cure the  best  price  he  could  obtain,  but  only 
to  secure  the  acceptance  of  his  proposition, 
and  the  seller  received  all  that,  he  agreed 
to  take,  the  fact  that  the  agent  for  the 
purchaser  divided  his  commi»sions  with  the 
seller's  agent  does  not  entitle  the  seller  to 
demand  from  his  agent  the  commissions  so 
received.  Law  v.  Ware,  238  111.  360,  87  N. 
E.  308. 

When  the  principal  acceded  to  the  receiv- 
ing by  the  agent  of  commissions  from  the 
party  with  whom  he  negotiated,  or  had 
knowledge  thereof,  he  cannot  recover.  Cul- 
verwell  v.  Campton,  31  U.  C.  C.  P.  342; 
Webb  V.  McDermott,  3  Ont.  Week.  Rep.  644. 

So,  in  Holmes  v.  Cathcart,  88  Minn.  213, 
60  L.R.A.  734,  97  Am.  St.  Rep.  513,  92  N. 
W.  956,  it  was  held  that  an  agent  employed 
to  exchange  real  estate,  who  is  told  by  his 
principal  that  the  amount  received  on  the 
exchange  must  include  all  commissions  to 
be  received  or  claimed  by  such  agent,  is  not 
liable  to  the  principal  for  commissions  re- 
ceived from  the  other  party  on  making  the 
exchange  on  the  terms  and  for  the  price 
fixed  by  the  principal.  G.  V. 


954 


Washington  suI'reme  court. 


ACA^ 


pellant  and  respondents,  by  their  joint  mo- 
tions, withdrew  the  cause  from  the  jury. 
When  the  two  motions  were  interposed,  there 
being  no  conflict  in  the  evidence  as  to  any 
material  fact,  the  parties  in  effect  waived 
a  verdict  of  the  jury,  and  submitted  the 
cause  for  determination  by  the  trial  judge, 
who  was  then  authorized  to  enter  such  judg- 
ment as  the  evidence  warranted;  and  we 
will  on  this  appeal  dispose  of  the  case  on 
the  same  theory.  Knox  v.  Fuller,  23  Wash. 
34,  44,  62  Pac.'^131;  Grigsby  v.  Western  U. 
Teleg.  Co.  5  S.  D.  66],  59  N.  W.  734. 

The  following  facts  appear  from  the  evi- 
dence: That  on  February  18,  1907,  the  ap- 
pellant, being  the  owner  of  certain  improved 
real  estate  in  Puyallup,  entered  into  a  writ- 
ten contract  whereby  she  authorized  the  re- 
spondents to  sell  the  same  for  $4,000,  one- 
half  cash,  and  agreed  to  pay  them  a  commis- 
sion of  $150.  That  on  or  about  April  29, 
1907,  one  T.  Shenkenberg  approached  the  re- 
spondent John  Mills  with  a  proposition  to 
buy  the  place  for  $4,500,  paying  $500  cash 
and  the  remainder  in  instalments.  That 
thereafter  Mills  effected  an  arrangement 
with  one  J.  H.  Williams,  by  which  he  was 
to  purchase  the  property  from  the  appellant 
for  $4,000  cash,  and  immediately  sell  to 
Shenkenberg  for  $4,600,  payable  in  instal- 
ments. That,  before  seeing  Williams,  Mills 
placed  Shenkenberg  in  possession  of  the 
property  and  accepted  $50  from  him  as  a 
deposit,  with  the  understanding  that,  if  he 
finally  bought,  it  should  apply  on  the  pur- 
chase price,  otherwise  he  was  to  become  ap- 
pellant's tenant,  the  deposit  to  be  then  ap- 
plied on  rent.  That,  after  separate  nego- 
tiations with  Williams  and  Shenkenberg, 
the  respondent  John  Mills  went  to  Everett, 
where  Mrs.  Easterly  lived.  That  he  told 
her  he  could  sell  the  place  for  $4,000,  and 
effect  an  arrangement  whereby  the  sale 
would  be  for  cash,  but  that  he  could  not  sell 
for  any  larger  sum.  That,  relying  on  these 
statements,  appellant  finally  agreed  to  sell 
for  $4,000,  executed  a  deed  to  Williams  re- 
citing a  consideration  of  $10,  and  on  June 
11,  1907,  received  from  respondents  a  draft 
for  $3,838,  as  proceeds  of  the  sale,  less  com- 
mission and  expenses  incurred.  Immediate- 
ly thereafter  a  written  contract  of  sale  was 
executed  by  Williams  to  Shenkenberg  for 
$4,500,  which  was  antedated  to  April  29, 
1907,  the  day  upon  which  the  original  inter- 
view occurred  between  Shenkenberg  and 
the  respondent  John  Mills.  W^illiams  then 
paid  respondents  an  additional  commission 
of  $150.  The  respondents  did  not  inform 
the  appellant  that  they  could  sell  to  Shen- 
kenberg for  $4,500,  that  they  had  placed 
Shenkenberg  in  possession,  or  that  Williams 
was  about  to  sell  to  Shenkenberg  for  $4,500 
28  L.R.A.(N.S.) 


and  pay  them  an  additional  commission  of 
$150.  In  September,  1907,  the  appellant 
first  learned  of  the  sale  to  Shenkenberg,  and 
commenced  this  action  to  recover  the  extra 
$500,  less  commission  thereon.  The  re- 
spondents have  shown  that  the  appellant  ex- 
pressed herself  as  satisfied  with  the  sale  at 
the  time  it  was  closed,  and  that  they  were 
authorized  by  their  written  contract  of  em- 
ployment to  sell  for  $4,000.  They  contend 
that  they  could  not  sell  for  $4,500  and  se- 
cure $2,000  cash ;  that  the  appellant  at  the 
time  needed  more  money  than  the  $500  cash 
payment  Shenkenberg  was  willing  and  able 
to  make;  that  they  carried  out  appellant's 
specific  instructions;  that  they  first  made 
the  sale  to  Williams  for  appellant;  and 
that,  after  their  relation  to  her  as  agent 
had  been  thus  terminated,  they  made  the 
second  sale  to  Shenkenberg. 

These  contentions  are  not  fully  sustained 
by  the  evidence;  but,  conceding  them  all  to 
be  true,  and  assuming  that  no  fraud  was 
intended,  respondents  nevertheless  ignored 
and  failed  to  perform  duties  which  devolved 
upqn  them  as  appellant's  agents.  ''The  re- 
lation between  a  broker  and  his  principal  is 
a  fiduciary  one,  calling  for  the  exercise  of 
the  utmost  good  faith.  It  is  the  duty  of 
the  broker  to  serve  his  principal  to  the 
latter's  best  advantage,  and  all  profits 
which  are  the  result  of  the  relation  belong 
to  the  principal."  11  Current  Law,  450, 
and  cases  cited.  "A  broker  is  not  permitted 
to  deal  with  the  subject-matter  of  his 
agency  for  his  own  advantage,  but  must  gi^*e 
the  principal  the  benefit  of  any  profit  he 
may  make  in  the  transaction.  Thus,  where 
a  broker  employed  to  sell  sells  at  a  higher 
price  than  that  authorized  by  the  principal, 
or  than  that  represented  by  the  broker  as 
the  price  received,  or  where  a  broker  cm- 
ployed  to  purchase  buys  at  a  less  price  than 
that  limited  by  or  represented  to  the  prin- 
cipal, he  must  account  to  his  principal  for 
the  difference."  4  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  969.  In  Holmes  v.  Cathcart,  88 
Minn.  213,  216,  60  L.R.A.  734,  97  Am.  St, 
Rep.  613,  516,  92  N.  W.  956,  957,  the  su- 
preme court  of  Minnesota  said :  "The  prin- 
cipal may  authorize  his  agent  to  sell  or  ex- 
change his  property ;  but  it  does  not  neces- 
sarily follow  that  the  agent,  by  carrying 
out  the  specific  instructions  given  him,  fully 
performs  his  duty,  and  is  relieved  from  lia- 
bility. He  is  bound  to  the  exercise  of  the 
most  perfect  good  faith,  and  to  keep  his 
principal  informed  of  facts  coming  to  his 
knowledge  affecting  his  rights  and  interests. 
If,  after  receiving  instructions  to  sell  prop- 
erty on  certain  specified  terms,  the  agent 
learns  that  other  and  more  advantageous 
terms  can  be  obtained,  it  is  his  plain  duty. 
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and  he  is  under  every  legal  and  moral  ob- 
ligation, to  communicate  the  facts  to  the 
principal,  that  he  may  act  advisedly  in  the 
premises."  If  a  real-estate  broker  sells  for 
a  price  in  advance  of  that  stipulated  by  his 
principal,  and  fails  to  account  to  the  lat- 
ter or  inform  him  of  the  true  facts,  he  be- 
comes liable  to  his  principal  for  the  excess. 
A  broker  is  not  entitled  to  realize  any  finan- 
cial benefit  in  addition  to  his  stipulated 
commission,  as  the  result  of  secret  negotia- 
tions which  he  conceals  from  his  principal. 
Such  profits  in  equity  and  justice  belong  to 
the  principal,  and  some  of  the  authorities 
hold  that,  if  the  agent  realizes  a  profit 
from  concealed  negotiations,  he  must  not 
only  account  to  his  principal  therefor,  but 
that  faA  will  forfeit  his  right  to  the  stipu- 
lated commission.  Jameson  v.  Kemp  ton,  52 
Wash.  100,  100  Pac.  186;  Stearns  v.  Hoch- 
brunn,  24  Wash.  200,  64  Pac.  166;  De  L'Ar- 
cherie  v.  Rutherford,  64  Wash.  134,  302 
Pac.  1033;  Collins  v.  McClurg,  1  Colo.  App. 
348,  29  Pac.  299;  Humphrey-Gibson  Co.  v. 
Robinson,  134  N.  C.  432,  46  S.  E.  953;  Cot- 
tom  v.  Holliday,  59  111.  176;  Jansen  v.  Wil- 
liams, 36  Neb.  869,  20  L.RA.  207,  55  N.  W. 
279;  Eidson  v.  Saxon  (Tex.  Civ.  App.)  30 
S.  W.  957 ;  Dodd  v.  Wakeman,  26  N.  J.  Eq. 
484;  Deter  v.  Jackson,  76  Kan.  668,  92  Pac. 
546;  Helberg  v.  Nichols,  149  111.  249,  37  N. 
£.  63. 

Without  regard  to  the  respondents'  inten- 
tions, they  were  at  least  guilty  of  a  con- 
structive fraud. 

John  Mills,  the  active  partner,  in  part 
testified  as  follows: 

Mr.  Shenkenberg  liked  this  place  very 
much,  and  they  decided  to  take  it,  if  he 
could  get  it  on  his  terms  at  $4,500.  .  .  . 
.  We  told  Mr.  Shenkenberg  we  could  not  sell 
it  to  him,  that  Mrs.  Easterly  would  not  sell 
it  to  him  under  those  conditions,  that  she 
required  half,  or  approximately  half,  cash. 
"But,"  I  said,  "it  is  possible  we  can  get 
a  third  party  to  carry  this  title  and  sell  it 
to  you  on  these  terms,"  and  I  took  the  de- 
posit from  him  with  the  perfect  understand- 
ing on  his  part  that  we  might  not  be  able 
to  get  the  deal  through  at  all.  If  we  were 
not  able  to  do  that,  we  would  either  refund 
his  money,  or  the  money  he  paid  would  ap- 
ply as  rental.  Mr.  Shenkenberg  thorough- 
ly understood  that.  We  had  some  of  his 
money,  and  we  had  something  to  tie  to,  so 
that  we  went  out  and  tried  to  find  some- 
body that  would  take  that  title.  .  .  . 
We  finally  found  Mr.  Williams,  who,  for  the 
$500  bonus,  was  willing  to  buy  this  prop- 
erty, inasmuch  as  we  had  Mr.  Shenkenberg 
in  tow  and  could  resell  it  for  him  immedi- 
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ately  after  for  $4,600  on  terms.  Under 
these  conditions  Mr.  Williams  was  willing 
to  take  the  place,  and  did  take  the  place. 
When  we  sold  the  place  to  Mr.  Williams, 
we  were  acting  for  Mrs.  Easterly.     .     .     . 

Q.  Now,  then,  you  may  explain  to  the 
jury  why  that  contract  of  sale  was  dated 
back  until  April,  if  you  know. 

A.  I  know  exactly  why.  Money  was  hard 
to  get,  and  our  experience  had  shown  that 
it  was  diflficult  to  find  a  purchaser  for  that 
place,  and,  as  an  additional  inducement  to 
Mr.  Williams,  we  told  him  that  the  interest 
on  this  contract  would  start  back  from  the 
time  that  Mr.  Shenkenberg  made  his  deposit 
or  to  that  day.  Now,  this  was  agreeable 
to  Mr.  Shenkenberg.  We  talked  with  him, 
and  he  was  agreeable  to  that,  and  that 
brought  the  first  annual  payment  of  inter- 
est on  Mr.  Williams's  contract  that  much 
nearer,  and  was  an  additional  incentive  to 
him  to  pay  out  the  money  and  buy  this 
place.  ...  I  will  say  that  we  were  us- 
ing every  effort  at  our  command  to  effect 
this  sale  for  Mrs.  Easterly,  and  after  we 
had  a  tentative  agreement  with  Mr.  Shen- 
kenberg, that  was  a  very  great  help  in  that 
transaction.  In  fact,  it  would  have  been 
impossible  to  have  gotten  the  deal  through 
without  the  preliminary  contract  with  Mr. 
Shenkenberg.  ...  I  told  Mrs.  Easterly 
the  best  we  could  do— the  best  sale  we  could 
make — was  $4,000  cash,  which  was  exactly 
the  case.  .  .  .  The  sale  could  not  have 
gone  through  without  the  preliminary  ar- 
rangement with  Mr.  Shenkenberg.     .     .     . 

Q.  You  got  a  commission  from  Mr.  Wil- 
liams for  making  that  sale? 

A.  Part  of  a  commission,  yes. 

Q.  You  got  your  commission  all  right 
from  Mrs:  Easterly  for  making  this  sale? 

A.  Yes,  sir. 

Q.  Part  of  commission, — how  much  of  a 
commission  from  Mr.  Williams? 

A.  $160. 

In  Kingsley  v.  Wheeler,  95  Minn.  360, 
104  N.  W.  543,  the  court  said:  "An  agent 
to  sell  land  does  not  fulfil  the  measure  of 
legal  requirements  by  merely  carrying  out 
his  specific  instructions.  He  owes  the  duty 
of  making  a  full,  fair,  and  prompt  disclo- 
sure of  all  facts  affecting  the  principal's 
rights  or  interests,  or  pertaining  to  the  sale 
of  land  by  him.  He  is  denied  the  right  to 
profit  at  the  expense  of  his  principal  by 
concealment  of  facts  which  he  ought  to 
have  revealed.  Whatever  advantage  accrues 
to  him  by  violation  of  his  duties,  he  must 
make  good  to  his  principal,  whom  he  has 
wronged."  Although  it  was  their  duty  to 
do  so,  respondents  never  communicated  to 
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appellant  the  fact  that  they  could  sell  to 
Shenkenberg  for  $4,500  on  his  terms.  Had 
they  done  so,  she,  being  thus  advised,  might 
ha?e  effected  a  more  satisfactory  and  less 
expensive  arrangement  for  realizing  the 
cash  which  she  then  needed.  8 lie  was  at 
least  entitled  to  the  chance  of  doing  so.  Re- 
spondents had  negotiated  with  Shenkenberg, 
and  placed  him  in  possession  in  contempla- 
tion of  a  sale  for  $4,500.  As  the  result  of 
their  negotiations  with  him  and  Williams, 
they  collected  an  additional  commission  of 
$160,  of  which  appellant  was  ignorant. 
This  they  were  not  entitled  to  do,  and  any 
profit  thus  secretly  earned  by  them  must  in- 
ure to  her  benefit.  There  is  no  evidence 
showing  that  Williams  was  in  collusion 
with  the  respondents,  or  that  he  knew  of 
their  concealment  of  the  actual  facts  from 
appellant.  Although  some  courts  have  an- 
nounced the  rule  that  in  cases  of  this  kind 
the  agent  loses  his  right  to  a  commission, 
we  cannot  apply  any  such  rule  here,  as  the 
appellant  in  her  complaint  has  conceded  re- 
spondents' right  to  the  stipulated  commis- 
sion on  the  original  sale.  Tlieir  additional 
profit,  realized  from  secret  negotiations, 
was  the  $150  received  from  Williams  with- 
out appellant's  knowledge,  and  we  now  hold 
that  they  must  account  to  appellant  for 
that  sum,  she  being  entitled  to  a  directed 
verdict  therefor. 

Respondents,  as  evidence  of  their  good 
faith,  contend  that  they  conducted  no  nego- 
tiations for  a  sale  to  Shenkenberg  until  aft- 
er their  agency  for  the  appellant  had  been 
terminated.  There  is  no  question,  however, 
but  that  their  original  negotiations  were 
with  Shenkenberg,  and  that  they  would  not 
have  entered  into  any  arrangement  with 
Williams  had  they  not  relied  on  such  orig- 
inal negotiations  with  Shenkenberg  and 
the  deposit  of  the  $50  made  by  him,  which 
they  concealed  from  appellant.  They  were 
undoubtedly  appellant's  agents  when  deal- 
ing with  Shenkenberg. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  judg- 
ment in  favor  of  appellant  for  $150,  with 
interest  from  June  11,  1907,  and  costs.  The 
appellant  will  recover  her  costs  in  this 
court. 

Rndkin,  Ch.  J.,  ana  3fonnt,  Parker, 
Dunbar,  Fnllerton,  Cliadwlck,  and 
Gose,  JJ.,  concur. 

Petition  for  rehearing  denied,  December 
15,  1909. 
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GEORGE  W.  REESE  and  Wife,  Appta., 

v. 
SIMON  P.  WESTFIELD  et  al.,  Respta. 

(56  Wash.  415,  105  Pac.  837.) 

Land  contract  ^  forfeiture  ^  return  of 
instalments. 

The  vendor  in  a  land  contract  providing 
for  payment  in  instalments,  and  reserving 
the  right  of  forfeiture  for  default^  making 
time  of  the  essence  of  the  contract^  'may  en- 
force the  forfeiture  for  default  in  the  last 
instalment,  and  retain  the  payments  made, 
if  he  is  not  himself  in  default  with  respect 
to  the  contract  obligations  as  to  abstract 
of  title  and  delivery  of  deed. 

(December  18,  1909.) 

Note,  —  Tetider  of  deed  or  abstract  of 
title  as  condition  of  enforcing  for- 
feiture  for  failure  of  vendee  to  pay 
last  instalment  of  purchase  money. 

Reese  v.  Westfield  makes  a  distinction 
between  the  right  of  the  owner  of  land,  who 
has  contracted  to  give  a  deed  or  abstract 
on  payment  of  the  purchase  price,  to  en- 
force a  forfeiture  where  the  default  is 
made  in  payment  of  the  last  instalment,  and 
where  the  default  is  in  earlier  instalments; 
and  holds  that  tender  of  the  deed  or  ab- 
stract and  payment  of  the  last  instalment 
are  dependent  and  concurrent,  that  the 
tender  of  the  deed  is  as  much  a  part  of  the 
contract  as  the  payment  of  the  last  instal- 
ment, and  hence,  that  the  vendor  cannot 
enforce  a  forfeiture  without  tender  of  per- 
formance on  his  part.  But  in  the  case  of 
earlier  instalments,  the  giving  of  the  deei 
is  independent  of  the  payment  of  such 
earlier  instalments,  since  to  compel  him  to 
tender  a  deed  before  all  payments  are  made 
would  jeopardize   his  security. 

In  Mix  V.  Beach,  46  111.  311,  the  owner 
of  land  gave  an  obligation  to  convey  it  nn 
payment  of  a  specified  sum  in  two  instal- 
ments, which  obligation  contained  the  fol- 
lowing clause :  "And  it  is  expressly  agree  1 
by  and  between  the  parties,  that  a  non- 
fulfilment  on  the  part  of  said  .  . 
[vendee]  in  any  part  of  the  aforesaid  under- 
taking shall  operate  as  a  complete  for- 
feiture." The  first  instalment  was  paid 
when  due,  but  not  the  second,  nor  was  any 
deed  tendered,  as  the  vendor  had  not  go'^l 
title.  Notwithstanding  the  comprehensive 
language  of  the  forfeiture  clause  qnote«l 
above,  it  was  held  in  an  action  by  tlif 
vendee  for  specific  performance  that  t'>«? 
vendor  was  not  in  a  position  to  avail 
himself  of  it.  The  court  said:  "As  a 
general  rule,  there  must  be  mutuality  in 
agreements  to  enable  parties  to  place  encli 
other  in  default.  Before  .  .  .  (f-e 
vendor]  could  urge  that  the  holder  of  his 
i  obligation  was  in  default  on  the  last  pay* 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Yakima  County 
111  defendants'  favor  in  a.i  action  brought 
to  recover  possession  of  certain  real  prop- 
erty.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  B.  Brldgman,  for  appel- 
lants : 

It  is  not  necessary,  in  case  of  final  pay- 
ment not  being  paid  at  the  time  specified, 
that  the  vendor  offer  the  vendee  a  deed 
and  demand  snid  final  payment  before  de- 
claring a  forfeiture. 

Voight  V.  Fidelity  Invest.  Co.  49  Wash. 
612,  96  Pac.  162;  llogan  v.  Kyle,  7  Wash. 
595,  38  Am.  St.  Rep.  910,  35  Pac.  399; 
Drown  v.  Ingels,  3  Wash.  424,  28  Pac.  759; 
Wilson  V.  Morrell,  5  Wash.  654,  32  Puc. 
733;  Neis  v.  O'Brien,  12  Wash.  358,  50 
Am.  St.  Rep.  894,  41  Pac.  59;  Witherow  v. 
Witherow,  16  Ohio,  238;  Pease  v.  Baxter, 
12  Wash.  567,  41  Pac.  899;  Gray  v,  Blan- 
chard,  8  Pick.  284;  Moran  &  Co.  v.  Palmer, 
36  Wash.  684,  79  Pac.  476;  Jennings  v. 
Dexter  Ilorton  &  Co.  43  Wash.  301,  86  Pac. 
576;  Pom.  Eq.  Jur.  last  ed.  t  455;  Glock 
V.  Howard  &  W.  Colony  Co.  123  Cal.  1,  43 


L.R.A.  199,  69  Am.  St.  Rep.  17,  55  Pac.  713. 

Messrs.  Stephen  E.  Cliuffce  and  Rob- 
erts &  Udell,  for  respondents: 

The  vendor  must  tender  a  "deed,  and,  in 
the  case  at  bar,  an  abstract  of  title  to  the 
property  sold  to  the  vendee  before  he  is 
entitled  to  receive  the  payment  of  the  final 
instalment  under  the  contract,  and  before 
he  can  declare  a  forfeiture  or  bring  an 
action  to  cancel  the  contract,  where  time 
is  of  the  essence  of  the  contract. 

Stein  V.  Waddell,  37  Wash.  634,  80  Pac. 
184;  Tacoma  Water  Supply  Co.  v.  Dumer- 
muth,  51  Wash.  609,  99  Pac.  741;  Primm  v. 
Wise,  126  Iowa,  528,  102  N.  W.  427;  Brugge- 
mann  v.  Converse,  47  Wash.  585,  92  Puc. 
429;  Frink  v.  Thomas,  20  Or.  265,  12  L.R.A. 
243,  25  Pnc.  717;  Powell  v.  Dayton,  S.  A  G. 
R.  Co.  14  Or.  356,  12 'Pac.  665;  Knott  v. 
Stephens,  5  Or.  235;  Gregg  v.  English,  38 
Tex.  139;  Johnson  v.  Jackson,  27  Miss.  498, 
61  Am.  Dec.  522;  2  Warvelle,  Vendors,  pp. 
849,  880;  Lcaird  v.  Smith,  44  N.  Y.  618; 
Crabtree  v.  Levings,  53  311.  526;  Fry,  Spec. 
Perf.  §  1080;  Mudgett  v.  Clay,  5  Wash.  110, 
31  Pac.  424;  Thomas  v.  lilcCue,  19  Wash. 
287,  53  Pac.  161;  Peck  v.  Brighton  Co.  69 


ment,  he  should  have  been  able  and  willing, 
if  required,  to  comply  with  his  part  of  the 
agreement.  Had  it  been  an  intermediate 
instalment,  it  might  have  presented  a  dif- 
ferent question.  .  .  .  The  payment  of 
the  last  instalment  nnd  the  conveyance  of 
the  land  were  simultaneous  and  concur- 
rent acts,  and  neither  could  demand  a  per- 
formance by  the  other,  unless  ready  and 
willing  to  perform  on  his  part.  .  .  .  Had 
.  .  .  [the  vendor]  procured  a  convey- 
ance and  tendered  a  deed,  or  perhaps  only 
notified  .  .  .  [the  vendee]  of  the  fact, 
and  the  latter  hod  failed  to  make  payment, 
then  he  would  have  been  in  default.  The 
doctrine  of  equity  is  compensation,  and  not 
forfeiture." 

In  Kessler  v.  Pruitt,  14  Idaho,  176,  93 
Pac.  965,  under  an  agreement  by  which  the 
owner  of  land  was  to  furnish  an  abstract 
of  title  upon  payment  of  the  balance  of  the 
purchase  price,  tlie  court  held  that,  wliether 
the  agreement  be  regarded  as  a  contract  of 
sale  or  a  mere  option,  the  stipulations  for 
the  payment  of  the  balance  of  the  purchase 
price  and  the  furnishing  of  the  abstract 
were  mutual,  concurrent,  and  dependent, 
and  that  the  purchaser,  therefore,  could  not 
he  put  in  default  until  the  abstract  had 
been  tendered  to  him,  and  he  had  had  an 
opportunity  to  examine  it. 

It  would  seem  that  there  is  no  difference 
in  principle  between  the  necessity  of  tl»e 
vendor  tendering  a  doed  before  enforcing 
a  forfeiture  in  case  of  default  in  payment 
of  the  last  instalment,  when  there  are  sev- 
eral, and  failure  to  pay  the  purchase  monoy 
on  time  when  it  is  a  lump  sum.  Accorci- 
tngly  it  has  been  held  that  where  the 
vendor  of  land  executes  a  bond  for  title, 
28  L.R.A.(N.S.) 


conditioned  to  make  title  upon  payment  of 
the  purchase  money,  and  the  purchase 
money  is  not  paid  when  due,  the  covenants 
are  mutual  and  dependent,  the  payment  of 
the  money  and  the  conveyance  are  to  be 
concurrent  acts,  and  hence  the  vendor  can- 
not rescind  without  first  tendering  a  deed. 
The  following  is  a  partial  list  of  cases  so 
holding,  given  for  the  light  they  throw  on 
the  main  question:  Arther  v.  Pearson,  32 
Miss.  131;  Cranwell  v.  Clinton  Realty  Co. 
67  N.  J.  Eq.  540,  68  Atl.  1030;  Leaird  v. 
Smith,  44  N.  Y.  618;  Knott  v.  Stephens, 
6  Or.  235;  Gregg  v.  English,  38  Tex.  139; 
Mudgett  v.  Clay,  5  Wash.  110,  31  Pac.  424; 
Tacoma  Water  Supply  Co.  v.  Dumermuth, 
51  Wash.  609,  99  Pac.  741  (whether  there 
is  a  forfeiture  clause  or  not). 

If,  when  the  last  instalment  is  past  due, 
other  instalments  are  also  unpaid,  the 
vendor  cannot  forfeit  the  contract  unless  a 
deed  is  tendered  and  pavment  demanded. 
Peck  V.  Brighton  Co.  69  lil.  200;  Brentn^ll 
V.  Marshall,  10  Kan.  App.  488,  63  Pac.  93. 

A  purchaser  of  property  to  be  paid  for 
in  instalments,  where  there  is  no  time  fixed 
for  the  delivery  of  the  deed,  is  not  entitled 
to  receive  his  deed  until  the  last  payment 
is  made;  nor  is  a  purchaser  obliged  to  part 
with  his  money  before  he  receives  the  deed. 
Gray  v.  Meek,  199  111.  130,  64  N.  E.  1020 
(see  other  cases  there  cited). 

In  Claude  v.  Richardson,  127  Iowa,  623, 
103  N.  W.  991,  it  was  said  that  when  a 
land  contract  provides  for  the  payment  of 
the  balance  of  the  purchase  price  upon 
the  execution  of  a  deed  and  abstract,  neither 
party  can  put  the  other  in  default  without 
a  tender.  R.  A.  E. 
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III.  200;  Hines  v.  Bainc,  Sniedes  &  M.  Ch. 
530;  Arther  v.  Pearson,  32  Miss.  131;  Mc- 
Croskey  v.  Ladd,  96  Cal.  455,  31  Pac.  558; 
Monson  v.  Uragdon,  159  IH.  61,  42  N.  K 
383;  Watson  v.  White,  152  111.  364,  38  N. 
E.  902. 

Chadwlck,   J.,  delivered  the  opinion   of 
the  court: 

This  appeal  involves  only  one  question 
of  law.  In  November,  1903,  plaintifT  George 
W.  Reese  entered  into  an  agreement  in  writ- 
ing,  whereby  he  agreed  to  sell  to  defend- 
ant Simon  P.  Westfield  certain  lands  at 
Sunnyside,  in  Yakima  county.  The  con- 
tract was  the  usual  time  contract  for  the 
sale  of  lands,  and  provided  for  the  payment 
of  the  purchase  price  in  instalments;  the 
last  payment  becoming  due  May  1,  1907. 
Defendants  Milton  and  Door  have  succeeded 
to  the  interests  of  Westfield.  A  request 
for  an  extension  of  time  was  asktd  after 
the  last  payment  had  become  due,  but  was 
refused.  On  October  1,  1907,  a  forfeiture 
was  declared,  and  this  action  was  begun 
to  recover  possession  of  the  property.  The 
contract  contained  the  following  clause: 
"Time  is  the  essence  of  this  contract,  and 
in  case  of  failure  of  the  said  party  of  the 
second  part  to  make  eitlier  of  the  payments 
or  perform  any  of  the  covenants  on  his 
part,  this  contract  shall  be  forfeited  and 
determined  at  the  election  of  the  said  party 
of  the  first  part;  and  the  said  party  of 
the  second  part  shall  forfeit  all  payments 
made  by  him  on  this  contract,  and  such 
payments  shall  be  retained  by  the  said 
parties  of  the  first  part  in  full  satisfaction 
and  liquidation  of  all  damages  by  them  sus- 
tained^ and  they  shall  have  the  right  to 
re-enter  and  take  possession  of  said  land 
and  premises  and  every  part  thereof.  The 
parties  of  the  first  part  hereby  agree  to 
give  an  abstract  of  title  to  said  lot,  con- 
tinued to  the  date  of  delivery  of  deed  to 
second  party."  The  court  made,  among 
others,  the  following  finding:  "That  the 
two  last  payments  above  mentioned  (being 
intermediate  payments)  were  made  subse- 
quent to  the  time  on  which  they  became 
due,  and  were  accepted  by  the  plaintiffs." 
This  forbearance,  coupled  with  the  time 
elapsing  between  the  1st  of  May,  1907,  and 
the  Ist  day  of  October,  1907,  might  possibly 
bring  this  case  within  the  rule  of  Douglas 
V.  Hanbury,  56  Wash.  63,  104  Pac.  1110, 
but  the  facts  are  not  before  us,  and  for 
the  sake  of  security  in  our  judgment  of 
the  case,  we  have  deemed  it  best  to  meet 
the  main  contention  upon  which  appellant 
relies  to  defeat  the  Judgment  of  the  court 
below.  The  question  is  whether  a  forfei- 
ture can  be  declared  as  against  a  jjurchaser 
who  had  met  all  payments  under  his  con- 
28  L.R.A.(N.S.) 


I  tract  except  the  last  payment;  when  tlie 
contract  provides  for  the  giving  of  an  ab- 
stract and  delivery  of  the  deed-  Appellant 
seeks  to  distinguish  the  case  of  Steiii  r. 
Waddell,  37  Wash.  634,  80  Pac.  184,  upon 
which  he  says  the  judgment  of  the  lower 
court  was  based,  saying:  "In  the,  case  of 
Stein  V.  Waddell,  the  seller  had  accepted 
a  portion  of  that  last  payment  wkicli 
was  in  default  after  default  was  made,  ami 
then  a  few  days  later  declared  the  forfei- 
ture." But  the  decision  in  that  case  was 
not  made  to  depend  atone  upon  the  pay- 
ment of  a  part  of  the  last  instalment.  It 
rested  in  the  stronger  equity  that  the  agree- 
ment to  tender  a  deed  was  mutual,  con- 
current, and  dependent  upon  the  payment 
of  the  last  instalment  due  on  the  purchase 
price.  This  rule  was  there  said  to  be  firm- 
ly established  by  the  authorities.  29  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  686,  687.  Such 
contracts  are  mutual  and  dependent  when 
it  appears  that  the  payment  and  delivery 
of  the  deed  are  to  be  made  at  the  same 
time.  29  Am.  &  Eng.  Enc  Law,  2d  ed.  p. 
689. 

It  is  contended  that  the  broad  rule  laid 
down  in  Stein  v.  Waddell  was  explained  by 
the  later  cases.  Voight  v.  Fidelity  Invest. 
Go.  49  Wash.  612,  96  Pac.  162;  Ganrey 
V.  Barkley,  56  Wash.  24,  104  Pac.  1108,  and 
Sleeper  v.  Bragdon,  45  Wash.  562,  88  l^ac. 
1036.  In  the  first  case  it  was  pointed  out 
that  there  was  no  obligation  to  tender  a 
deed  until  all  the  payments  had  beea 
made,  and  that  the  last  payment  was  not 
due  until  two  years  after  the  commence- 
ment of  the  action  to  forfeit  the  contract. 
The  point  here  involved  was  not  before 
the  court.  In  the  second  case  the  purchaser 
had  wholly  failed  to  perform  the  conditions 
of  his  contract,  and  forfeiture  had  been 
promptly  asserted.  In  Sleeper  r.  Bragdon 
the  purchaser  had  made  default  and  ob- 
tained an  extension  under  an  understanding 
that,  if  payment  was  not  made  within  the 
time  given,  the  forfeiture  would  be  insisted 
upon.  She  was  notified  in  advance  that 
the  vendor  had  elected  to  forfeit  the  con- 
tract, and  she  knew  that,  by  her  own  act 
in  failing  to  meet  the  extended  payment, 
the  cancelation  of  the  contract  was  com- 
pleted, and  that  she  was  not  entitled  to 
any  further  consideration  or  notice.  Not- 
withstanding this,  she  sought  to  tender  the 
amount  due,  and  demanded  performance. 
The  court  held,  and  properly,  considering 
the  facts  of  the  particular  case,  that  her 
rights  had  ceased.  The  cases  really  in  line 
with  the  case  of  Stein  v.  Waddell  ftre 
Bruggemann  v.  Converse,  47  Wash.  581,  W 
Pac.  429,  and  Tacoma  Water  Supply  Co. 
V.  Dumermuth,  51  Wash.  609,  99  Pac  741. 
In  the  first  case  it  was  said:     "The  ap- 
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pellants,  not  having  complied  with  the  re- 
quirements of  the  contract  in  tendering  a 
deed  which  was,  by  the  terms  of  the  agree- 
ment, made  a  condition  precedent  to  receiv- 
ing the  purchase  price,  will  not  be  heard 
to  complain  that  the  other  party  to  the 
contract  has  violated  its  conditions."  In 
the  latter  case,  after  citing  Stein  v.  Wad- 
dell  and  other  cases,  the  court  said:  "Un- 
der the  ftbove  authorities,  the  respondents 
could  only  claim  a  forfeiture  and  put  the 
appellant  in  default  by  tendering  a  deed 
and  demanding  payment  of  the  purchase 
price,  and  this  they  failed  to  do."  If  the 
case  of  Stein  v.  Waddell  and  the  succeeding 
cases  to  which  we  have  referred  have  been 
hitherto  misunderstood,  we  desire  now,  for 
the  sake  of  certainty,  to  lay  down  the 
rule  that  where  land  is  sold  under  a  time 
contract  calling  for  payment  by  instalments, 
and  every  instalment  has  been  paid  except 
the  last  one,  the  vendor  may,  if  he  act 
with  reasonable  promptness,  declare  a  for- 
feiture, unless  by  the  terms  of  the  con- 
tract he  has  agreed  to  perform  some  act 
necessary  to  the  complete  performance  of 
his  agreement;  as,  for  instance,  the  giving 
of  an  abstract  or  the  tender  of  a  deed, 
in  which  event  his  power  to  forfeit  de- 
pends upon  his  offer  and  ability  to  per- 
form; for,  as  this  court  has  said,  his  duty 
to  tender  performance  depends  upon,  and  is 
concurrent  with,  the  duty  of  the  vendee  to 
meet  the  final  payment.  While  we  admit 
that  the  conditions  providing  for  forfeiture 
in  contracts  of  this  character  are  usually 
held  to  be  for  the  benefit  of  the  vendor,  and 
we  have  been  hitherto,  and  are  now,  willing 
to  give  the  vendor  the  full  benefit  of  all 
the  conditions  of  his  contract,  and  say 
that  all  payments  prior  to  the  last  pay- 
ment are  conditions  precedent,  we  have  no 
sympathy  with  the  holding  of  some  courts 
to  the  effect  that  the  whole  duty  is  upon 
the  purchaser,  and,  unless  he  tenders  the 
last  payment,  the  vendor  is  entirely  re- 
leased from  any  obligation  to  convey  or 
tender  conveyance.  The  covenants  are  in- 
dependent so  long  as  no  duty  is  imposed 
on  the  vendor,  but  if  any  covenant  puts 
both  parties  to  action  and  concurs  in  time, 
it  must  be  held  to  be  dependent  and  con- 
current. It  seems  that  the  logical  se- 
quence of  the  rule  allowing  a  forfeiture 
for  intermediate  payments  without  tender 
of  performance  is  that  the  Inst  payment 
should  not  be  forthcoming  until  the  ab- 
stract and  deed  are  tendered,  when  it  is 
so  provided  in  the  contract;  for  it  is  pri- 
mary law  that  a  failure  of  title  will  re- 
Ueve  the  ver.dee.  Warvelle,  Vendors,  813. 
There  is  nothing  in  the  assertion  that 
any  other  rule  will  interfere  with,  or  de- 
stroy, or  invite  a  breach  of,  the  contract  as 
28  L.K.A-(N.S.) 


the  parties  have  made  it.  What  we  have 
undertaken  to  show  is  that  a  tender  of 
performance,  when  stipulated  in  the  agree- 
ment, as  well  as  a  tender  of  payment,  is 
a  part  of  the  contract.  The  two  engage- 
ments make  the  contract.  The  one  is  de- 
pendent on  the  other. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

Rudkln,  Ch.  J.,  and  Fnllerton,  Morris, 
and  Gose,  JJ.,  concur. 


WEST   VIRGINIA    SUPREMS   COURT 
OF  APPEALS. 

McGRAW  OIL  &  GAS   COMPANY  et  al. 

V. 

R.  W.  KENNEDY  et  al.,  Appte. 
(65  W.  Va.  595,  64  S.  E.  1027.) 

Gas  —  lease  —  forfeiture. 

1.  A  lease  for  oil  and  gas  is  for  five 
years,  "and  as  long  therafter  as  oil  or  gas, 
or  either  of  them,  is  produced  by  the  party 
of  the  second  part.*'  The  lessor  cannot  for- 
feit it  because  he  thinks  the  gas  not  in  pay- 
ing quantity;  the  lessee  clainiinf?  that  it  is, 
and  willing  to  pay  the  sum  stipulated  for 
the  well.  It  is  for  the  lessee  to  say  whether 
the  gas  is  in  paying  quantity,  acting  in 
good  faith. 

Same  —  failure  to  market. 

2.  When  a  producing  gas  well  is  devel- 
oped, but  its  product  not  marketed,  that 
fact  does  not  authorize  the  lessor  to  forfeit 
the  lease;  the  lessee  being  willing  to  pay 
the  agreed  sum  for  a  gas  well. 

Same   —   failure     to     drill     additional 
wells. 

3.  An  oil  and  gas  lease  cannot  be  can- 
celed in  equity  only  for  failure  to  drill  ad- 
ditional wells. 

Same  —  estate    created. 

4.  Under  the  lease  in  this  case,  a  well 
producing  gas  is  drilled,  and  the  lessee 
elects  to  consider  it  in  paying  quantity.  An 
estate  has  thus  vested  in  him. 

(April  27,  1909.) 

Headnotes  by  Brannon,  J. 


Note.  — 18  leHHor  cntUleil  to  declare  fov' 
feiture  of  oil  and  gas  lease  for  fail' 
ure  of  the  lessee  to  tnarJtet  product 
after  completing  %cell. 

As  to  the  effect  of  a  provision  for  min- 
ing royalties  or  an  annual  rental  on  right 
to  forfeit  mining  lease  for  failure  to  prose- 
cute work,  see  note  to  Chauvenet  v.  Per- 
son, 11  L.R.A.(N.S.)  417.  See  also  note  to 
Evans  v.  Consumers'  Gas  Trust  Co.  31 
L.R.A.  673,  as  to  forfeiture  of  oil  and  gas 
lease. 

There  is  a  distinction  between  the  rights 
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APPEAL  by  R.  W.  Kennedy,  the  Crystal 
Ice  Company,  and  the  South  Penn  Oil 
Company,  from  a  decree  of  the  Circuit 
Court  for  Taylor  County  in  consolidated 
cross  suits  to  cancel  two  leases  of  different 
date  of  the  same  oil  and  gas  lands,  each  of 
which  was  alleged  to  constitute  a  cloud  on 
title  as  to  the  other;  R.  W.  Kennedy  and 
the  Crystal  Ice  Company  complaining  of  so 
much  of  the  decree  as  dismissed  their  bill 
filed  to  cancel  the  lease  of  later  date,  and 
the  South  Penn  Oil  Company  complaining 
of  so  much  as  sustained  a  demurrer  to  its 
cross  bill  filed  to  obtain  the  same  relief. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  F.  Bailey  and  Davis  & 
Davis,  for  appellants  Kennedy  and  Crystal 
Ice  Company: 

The  discovery  of  gas  in  paying  quantities, 
under  the  original  lease,  converted  the 
lessee's  estate  from  a  mere  right  to  search, 
into  a  vested  estate  in  the  oil  and  gas  under- 
lying the  land,  with  the  right  in  them  and 


their  assigns  to  extract  the  same  at  their 
pleasure. 

Crawford  v.  Ritchey,  43  W.  Va.  257,  27 
S.  £.  220;  Steelsmith  v.  Gartlan,  45  W.  Vl 
27,  44  L.R.A.  107,  29  S.  E.  978;  Amnions  v. 
South  Penn  Oil  Co.  47  W.  Va.  610,  35  S.  E. 
1004;  South  Penn  Oil  Co.  v.  Edgell,  48  W. 
Va.  348,  86  Am.  St.  Rep.  43,  37  S.  £.  596; 
Harness  v.  Eastern  Oil  Co.  49  W.  Va,  232, 
38  S.  E.  662;  Lawson  v.  Kirchner,  60  W.  Va. 
344,  40  S.  E.  344;  Core  v.  New  York  Pe- 
troleum Co.  62  W.  Va.  276,  43  S.  E.  12S; 
Urpman  v.  Lowther  Oil  Co.  63  VV.  Va.  5U1, 
97  Am.  St.  Rep.  1027,  44  S.  E.  433;  Amnions 
V.  Toothman,  69  W.  Va.  165,  115  Am.  St 
Rep.  908,  53  S.  £.  13;  Headley  v.  Hoopen- 
garner,  60  W.  Va.  620,  65  S.  E.  744;  Kil 
coyne  v.  Southern  Oil  Co.  61  W.  Va.538,56 
S.  E.  888 ;  Lowther  Oil  Co.  v.  Guffey,  62  W. 
Va.  88,  43  S.  E.  101 ;  Bryan,  Petroleum  t 
Gas,  174;  Venture  Oil  Co.  v.  Fretts,  152  Pa. 
451,  25  Atl.  732;  Colgan  v.  Forest  Oil  Co. 
194  Pa.  234,  75  Am.  St.  Rep.  696,  45  Atl. 
119;    Parish   Fork  Oil   Co.  v.  Bridgewater 


of  parties  under  an  ordinary  contract  or 
lease  of  land  to  be  searched  and  developed 
for  oil  and  gas  after  either  or  both  of  these 
minerals  have  been  found  and  produced, 
and  such  rights  prior  to  development  and 
production.  In  the  latter  case  the  right  of 
the  licensee  or  lessee  is  inchoate,  and  no  es- 
tate in  the  land  is  vested  in  him,  while  in 
the  former  case  the  finding  and  production 
of  either  of  these  minerals  gives  the  lessor 
a  vested  leasehold  estate  in  the  leased  prem- 
ises. This  distinction  is  of  importance  as 
affecting  the  right  of  the  lessor  to  the  aid 
of  equity  to  forfeit  or  cancel  an  oil  or  gas 
lease  for  breach  of  condition  express  or 
implied.  Where  the  right  is  inchoate  and 
no  leasehold  .estate  is  vested,  courts  of 
equity  are  inclined  to  enforce  the  forfeiture 
of  a  contract  or  lease  of  this  character  for 
the  failure  of  the  lessee  or  licensee  to  com- 
ply substantially  with  the  express  condi- 
tions thereof,  and  in  many  jurisdictions  al- 
so for  a  failure  to  comply  substantially  with 
conditions  implied  from  th^  nature  of  the 
lease,  the  character  of  the  mineral,  and 
other  circumstances.  This  line  of  cases  has 
no  important  bearing  upon  the  right  of  the 
lessor  in  such  a  lease  to  enforce  forfeiture 
of  the  same  for  breach  of  condition,  ex- 
press or  implied,  after  discovery  and  pro- 
duction of  oil  or  gas  by  the  lessee.  Un- 
der such  circumstances  the  ripht  of  the  les- 
sor to  forfeit  the  lease  for  breach  of  any 
of  its  condition!,  unless  such  right  is  ex- 
pressly piven,  is  generally  denied,  at  least, 
where  there  is  an  adequate  remedy  by  ac- 
tion for  damages  for  the  breach. 

This  note  does  not  deal  with  the  general 
question  as  to  forfeiture,  but  it  is  limited 
to  the  right  of  the  lessor  to  enforce  a  for- 
feiture of  such  a  lease  for  failure  of  the 
lessee  to  market  the  product  after  discov- 
ery and  production.  There  is  a  distinction 
as  to  the  rijorht  of  the  lessor  to  have  the 
28  L.R.A.{N.S.) 


product  marketed  where  gas  has  been  dis- 
covered rather  than  oil.  Undoubtedly  as 
to  either  of  these  minerals  it  is  competent 
for  the  lessee  to  contract  expressly  that 
the  lease  shall  be  forfeited  for  failure  to 
market  the  product,  but  where  the  lease 
does  not  contain  an  express  provision  au- 
thorizing the  forfeittire  for  breach  of  an 
express  or  implied  agreement  by  the  lessee 
to  market  the  product,  a  distinction  exists 
between  the  rights  of  the  parties  where  for- 
feiture is  sought  for  failure  to  market  gas 
and  for  failure  to  market  oil.  In  the  ab- 
sence of  an  express  forfeiture  clause  for 
breach  of  agreement  to  market  the  product, 
generally  no  implied  agreement  authoriz- 
ing a  forfeiture  for  the  failure  to  market 
either  of  these  minerals  arises  where  the 
premises  are  located  in  what  is  termed  'Vihi 
cat  territory,"  where  there  are  no  pipe  lines 
and  no  means  to  market  the  product.  As 
to  gas,  however,  even  where  there  are  pipe 
lines  and  a  market  for  the  product,  ability 
to  market  depends  considerably  upon  the 
volume  and  pressure,  and  though  gas  may 
exist  in  large  quantities,  yet  if,  by  reason 
of  over-development  or  for  any  other  cause, 
the  flow  is  not  sufficiently  strong  to  insure 
its  transportation,  the  failure  to  market 
would  not  be  a  ground  for  forfeiture.  In 
this  connection  it  should  be  remeiohered 
that  a  number  of  gas  wells  are  usually  con- 
nected with  the  same  pipe  line  for  trans- 
portation to  the  consumer,  and  no  well 
can  be  connected  with  the  pipe  if  the  pres- 
sure is  below  the  average. 

As  remarked  bv  the  court  in  Brewster  t. 
Lanyon  Zinc  Co. '72  C.  C.  A.  213,  140  Fed. 
801:  "It  is  only  to  the  end  that  the  oil 
and  gas  shall  be  extracted  with  benefit  or 
profit  to  both  that  reasonable  diligence  is 
required.  Whether  or  not  in  any  particular 
instance  such  diligence  is  exercised  depends 
upon  a   variety  of  circumstanceei  such  as 
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Gas  Co.  51  W.  Va.  583,  69  L.R.A.  566,  42  S. 
£.  655. 

Whether  the  gas  was  in  paying  quantities 
or  not  is  a  question  left  to  the  judgment  of 
the  lessee,  and  the  quantity  discovered  is 
not  material  in  deciding  whether  any  estate 
Tested  under  the  lease. 

Urpman  v.  Lowther  Oil  Co.  63  W.  Va. 
505,  97  Am.  St.  Rep.  1027,  44  S.  E.  433. 

The  remedy  of  the  lessor  when  a  sufficient 
number  of  wells  are  not  drilled  is  not  a 
forfeiture  of  the  lease,  but  an  action  for 
damages,  unless  the  contract  itself  other- 
wise clearly  specifies. 

Ammons  v.  South  Penn  Oil  Co.;  Harness 
V.  Eastern  Oil  Co.;  Core  v.  New  York 
Petroleum  Co.;  and  Urpman  v.  Lowther  Oil 
Co., — supra. 

There  can  be  no  abandonment  of  a  lease 
without  both  the  intention  to  abandon  and 
an  actual  relinquishment  of  the  leased 
premises. 

Urpman  v.  Lowther  Oil  Co.  53  W.  Va.  500, 
97  Am.  St.  Rep.  1027,  44  S.  E.  433. 


The  mere  failure  to  market  off  the  prem- 
ises the  gas  from  the  well  in  question  consti- 
tutes no  evidence  whatever  of  its  abandon- 
ment. 

Double  V.  Union  Heat  &  Light  Co.  172 
Pa.  388,  33  Atl.  604;  Ahrns  v.  Chartiers 
Valley  Gas  Co.  188  Pa.  249,  41  Atl.  739. 

Messrs.  A.  B.  Fleming,  C.  W.  Powell, 
Kcnible  White,  and  G.  M.  Alexander  for 
appellant  South  Penn  Oil  Company. 

Messrs.  Dent  &  Dent  for  appellees. 

Brannon,  J.,  delivered  the  opinion  of 
the  court: 

Hugh  Evans,  on  September  20,  1899, 
leased  a  tract  of  628  acres  of  land  in  Tavlor 
county  to  U.  S.  Ditman  and  J.  C.  Gawth- 
rop  for  production  of  oil  and  gas.  The 
lease  proyided  that  Evans  have  free  of 
charge  gas  for  use  in  his  resiuence;  the  lease 
to  continue  for  the  term  of  five  years  "and 
so  long  thereafter  as  oil  or  gas,  or  either  of 
them,  is  produced  therefrom  by  the  party 
of   the   second   part,   heirs,    executors,    ad- 


the  quantity  of  oil  and  gas  capable  of  be- 
ing produced  from  the  premises,  as  indi- 
cated by  prior  exploration  and  development, 
the  local  market  or  demand  therefor  or  the 
means  of  transporting  them  to  market,  the 
extent  and  results  of  the  operations,  if  any, 
on  adjacent  lands,  the  character  of  the  nat- 
ural reservoir, — whether  such  as  to  permit 
the  drainage  of  a  large  area  by  each  well, — 
and  the  usages  of  the  business.  Whatever, 
in  the  circumstances,  would  be  reasonably 
expected  of  operators  of  ordinary  prudence, 
having  regard  to  the  interests  of  both  les- 
sor and  les!«ee,  is  what  is  required.  A  plain 
and  substantial  disregard  of  this  require- 
ment constitutes  a  breach  of  the  covenant 
for  the  exercise  of  reasonable  diligence." 

In  Poe  V,  i:irey,  233  111.  56,  84  N.  E. 
46,  it  was  held  not  to  be  a  ground  for  for- 
feiture that  a  lessee  of  an  oil  and  gas  lease 
did  not  continue  to  develop  land  and  mar- 
ket oil  or  gas  therefrom,  where  the  land 
was  not  located  in  the  vicinity  of  a  pipe 
line  into  which  oil  or  gas  might  be  deliv- 
ered. 

But  where  the  only  rental  or  benefit  ac- 
cruing to  lessor  from  the  lease  is  a  royalty 
based  upon  the  quantity  of  oil  or  gas  pro- 
duced and  marketed,  inability  to  market 
this  product  has  been  held  not  to  be  an  ex- 
cuse where  abandonment  by  the  lessee  for 
failure  to  operate  and  market  is  claimed. 

An  interesting  case  in  which  it  is  so 
held  18  Urpman  v.  Lowther  Oil  Co.  53  W. 
Va.  501.  97  Am.  St.  Rep.  1027,  44  S.  E. 
433.  There  the  lessees  under  an  oil  and 
gas  lease  abandoned  the  same  after  com- 
pleting two  oil  wells,  which  they  only  par- 
tially operated,  left  the  oil  in  a  tank  to  be 
marketed,  so  that  it  went  to  waste,  and  al- 
lowed the  derrick  and  other  parts  of  the 
rigging  to  decay.  The  court  said:  "It 
is  argued  that  there  were  no  pipe  lines 
rearer  than  10  miles  to  convey  oil,  and 
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that  the  company  made  fruitless  efforts  to 
get  the  Eureka  Pipe  Line  Company  to 
extend  a  line  to  that  section.  This  would 
put  in  the  lease  a  condition  for  excuse 
not  in  it.  The  first  lease  gave  Meiz  not 
a  cent  of  return  except  a  share  of  oil. 
His  motive  in  making  it  was  therefore  only 
development.  It  is  not  reasonable,  but 
unjust,  that  an  oil  company  should  thus 
bore  two  wells,  discontinue  work,  remove 
implements,  do  nothing  for  a  year,  give 
plain  sign  of  no  intent  to  go  on,  and  yet 
hold  Metz's  land  tied  up.  How  long  would 
it  remain  bound  up  so  as  to  prevent  him 
from  contracting  with  others  to  develop? 
True,  this  may  not  alone  show  intent  to 
abandon;  but  it  tends  to  show  that  we 
ought  not  demand  any  more  evidence  than 
is  manifest  in  the  case  to  establish  aban- 
donment. If,  as  is  claimed  now  for  the  pur- 
pose of  this  case,  oil  in  paying  quantity 
was  found,  where  did  the  company  get  the 
right  to  indefinitely  suspend,  and  not  pay 
Metz  his  share  of  oil?  Not  from  the  lease. 
His  right  was  to  have  the  well  worked  or 
surrendered." 

In  Indiana  the  rule  has  been  asserted 
that  while  forfeitures  are  usually  against 
conscience  and  without  equity,  and  courts 
of  chancery  will  ordinarily  refuse  to  re- 
lieve in  such  cases,  yet  an  exception  to  the 
rule  exists  where  it  is  against  equity  to  per- 
mit a  party  longer  to  assert  his  title. 

In  Gadbury  v.  Ohio,  &  I.  Consol.  Natural 
&  Illuminating  Gas  Co.  162  Ind.  9,  62  L.R.A. 
895,  67  N.  E.  259,  where  the  grantee  of  oil 
and  gas  rights  who  by  the  terms  of  the 
contract  was  required  to  pay  $100  each  year 
for  the  product  of  each  gas  well  while  the 
same  was  being  used  off  the  premises,  after 
completing  a  well  and  discovering  gas  in 
paying  quantities,  closed  the  well  and  de- 
clined to  market  the  gas,  the  court,  after 
holding  that  there  was  an  implied  condition 
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ministrators,  or  assigns."  Thp  lease  deed 
provided  that  the  lessee  deliver  into  pipe 
line  to  the  credit  of  Evans  one  eighth  of  oil 
produced  and  pay  $200  yearly  for  "each  gas 
well  the  product  from  which  is  marketed 
and  used  off  the  premises."  The  lease  pro- 
vided that  the  lessees  drill  a  well  within 
twelve  months  or  pay  thereafter  $132 
quarterly  until  one  should  be  drilled.  No 
well  having  been  drilled  within  twelve 
months,  the  sum  of  $132  was  paid  Evans, 
extending  the  lease  to  December  20,  1900. 
Before  the  20th  of  December  the  Soutlieru 
Oil  Company,  under  some  agreement  with 
Ditman  and  Gawthrop,  drilled  a  well  and 
produced  gas  in  December,  1900.  The  casing 
was  drawn  from  the  well,  and  the  well  pre- 
pared for  use  by  the  insertion  pf  a  wall 
packer  and  1,400  feet  of  tubing,  and  a  cap 
at  the  top,  with  a  gate  through  which  the 
gas  could  be  removed.     This  was  done  to 


save  all  gas.  Tests  of  the  gas  produced  lo 
the  well  were  made  at  various  times:  t1i€ 
tests  varying  in  quantity  from  331,700  to 
1,140,500  cubic  feet.  No  gas  from  tiie  veil 
was  marketed;  but  it  was  closed  so  as  tn 
save  the  gas  from  waste.  The  Southern  Oil 
Company  sold  its  interest  in  the  well  to  t.ie 
South  Penn  Oil  Company,  and  then  Diiman 
and  Gawthrop  assigned  the  lease  to  Vm 
South  Penn  Oil  Company.  Later  the  hfutli 
Penn  Company  assigned  the  estate  in  the 
gas  to  the  Hope  Natural  Gas  Companr  re- 
serving the  estate  in  the  oil.  I^ter  the 
Hope  Natural  Gas  Company  assigned  the 
gas  right  to  R.  W.  Kennedy  to  hold  in  truit 
for  the  Crystal  Ice  Company,  a  corporation 
engaged  in  manufacturing  ice  in  the  city 
of  Grafton.  The  well  was  bought  to  give 
fuel  to  this  and  other  plants,  and  a  fran- 
chise from  Taylor  county  and  Grafton  to 
lay  pipes  from  the  well  to  the  plant  was 
obtained    by   the    ice    company.     This  ^us 


subsequent  to  develop  the  property,  further 
held  that  it  was  a  proper  case  for  a  court 
of  equity  to  enforce  a  forfeiture  by  a'  de- 
cree quieting  the  owner's  title,  in  view  of 
the  facts  that  the  gas  might  be  withdrawn 
through  wells  on  other  land,  that  specific 
performance  could  not  be  enforced,  that 
the  completion  of  the  well  cut  off  liquidat- 
ed damages  expressly  stipulated  for  in  the 
event  of  noncompletion,  and  that  there  was 
no  measure  of  damages  available  in  an  ac- 
tion at  law,  since  the  damages,  while  sub- 
stantial, would  be  speeculative. 

And  in  Brewster  v.  Lanyon  Zinc  Co.  sii- 
pra,  it  was  said  that  even  if  there  was  no 
express  engagement  upon  the  part  of  the 
lessee  to  operate  the  well  and  market  the 
product  if  oil  or  gas  were  found  in  paying 
quantities,  yet  an  intention  so  to  do  would 
be  implied  from  an  engagement  to  pay 
royalties  to  be  gauged  according  to  tlu; 
production  of  oil  or  gas;  the  rule  being  that 
whatever  is  necessary  to  the  accomplish- 
ment of  that  which  is  expressly  contracted 
to  be  done  is  part  and  parcel  of  the  con- 
tract, though  not  specified.  This  implied 
condition  being  necessary  to  give  effect  to 
the  express  terms  of  the  lease,  it  would 
come  within  the  purview  of  a  forfeiture  pro- 
vision of  the  lease  authorizing  its  forfeiture 
by  the  lessor  for  the  breach  by  the  lessee 
of  any  of  the  mentioned  conditions.  The 
court  said:  "The  conclusion  is  that  com- 
pliance with  the  covenant  to  continue  with 
reasonable  diligence  a  work  of  exploration, 
development,  and  production  after  the  ex- 
piration of  the  five-year  period  if  during 
that  time  oil  and  gas,  one  or  both,  be  fotmd 
in  paying  quantities,  is  by  the  terms  em- 
ployed made  a  condition  the  breach  of  which 
entitles  the  lessor  to  avoid  the  lease." 

But  it  has  been  held  not  to  be  a  ground 
for  forfeiture  for  a  les«^ee  to  hold  onto  his 
lease  and  fail  to  so  operate  the  premises  as 
to  produce  reasonable  results,  where  the 
lease  contained  an  express  provision  for 
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forfeiture  for  breach  of  certain  condition'^, 
which  did  not  include  a  right  to  forfeit 
for  breach  of  an  implied  condition  reason- 
ably to  operate  the  premises.  Harri"  v. 
Ohio  Oil  Co.  57  Ohio  St.  118,  48  N.  E.  502. 

A  gas  lease  containing  a  provision  that  it 
shall  remain  in  force  so  long  as  the  love 
diligently  develops  the  land  and  marktts 
the  product  becomes  inoperative  and  of  no 
effect  where  the  lessee,  after  having  drilled 
and  developed  a  gas  well  containing  suffi- 
cient gas  to  market,  does  not  market  same, 
although  he  had  an  opportunity  so  to  do, 
also  fails  to  further  develop  the  premir»<^, 
but  drills  and  completes  gas  wells  upon  ad- 
joining premises  and  markets  the  product 
therefrom.  Buffalo  Valley  Oil  ^  Gas  Co. 
V.  Jones,  75  Kan.  18,  88  Pac.  537. 

Where,  however,  an  oil  and  gas  lease  U 
"for  and  during  the  terra  of  two  years,  or 
as  much  longer  as  oil  and  gas  are  found 
in  paying  quantities  or  the  hereinafter  de- 
scribed rental  is  paid,"  the  lessor  is  not  en- 
titled to  terminate  the  lease  because  gas  or 
oil  have  not  been  found  in  paying  quan- 
tities, where  the  lessee  has  completed  a 
well  containing  a  large  volume  of  gas,  which, 
however,  he  does  not  market,  where  l»e 
complies  with  the  lease  by  paying  the 
agreed  rental.  Summerville  v.  Apollo  Gas 
Co.  207  Pa.  334,  56  Atl.  876.  The  court 
said:  "It  may  be  that  for  some  time  the 
lessee  was  not  able  to  find  a  purchaser  for 
the  gas,  but  that  was  not  the  affair  of  the 
lessors;  they  were  not  interested  in  the 
proceeds  of  the  sale  of  the  gas.  Their 
rights  under  the  agreement  extended  only 
to  the  receipt  of  a  stipulated  annual  rental 
for  each  well,  and  the  free  use  of  gas  fi»r 
domestic  purposes.  Beyond  this,  the  ques- 
tion of  whether  or  not  the  quantity  of  pas 
was  profitable,  was  for  the  decision  of  the 
lessee.  It  may  be  that  the  final  disposi- 
tion of  the  product  of  the  well  was  such  aa 
to  amply  remunerate  it  for  the  delay  w 
finding  a  market."  A.  G.  S. 
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under  the  authority  of  the  directors  of  the 
ice  company,  and  the  purchase  money  was 
paid   out   of   its   treasury.     The   well   was 
in  "wild  cat  territory."    There  was  no  pipe 
line  near  it.     When  the  well  was  drilled, 
Evans,  the  lessor,  piped  gas  from  it  to  his 
residence,  and  has  ever  since  used  the  gas 
for  his  domestic  purposes.    He  received  $132 
for  failure  to  drill  the  first  year,  and  after 
the  well  was  drilled  he  received  seven  pay- 
ments of  $200  each,  the  annual  payments 
stipulated  for  each  gas  well.    He  was  tend- 
ered the  $200  for  the  year  ending  December 
20,    1907,   but   refused    to   receive   it.     On 
March  20,  1907,  Evans  leased  the  same  tract 
to  the  McGraw  Oil  &  Gas  Company.     The 
latter  company  had  full  notice  of  the  first 
lease,  when  it  leased,  and  notice  was  served 
on  it  by  Kennedy  of  his  claim  of  title,  and 
warning  the  McGraw  Oil  &  Gas  Company 
and  John  T.  McGraw  not  to    go    on    the 
premises,  and  warning  them  that,  if  they 
should   produce  oil   or  gas    on    the    land, 
Kennedy   would   claim  for  the  same.    Not- 
withstanding this  notice,  the  McGraw  Com- 
pany entered'  and  drilled  a  well  producing 
gas.      The    McGraw    Company    brought    a 
chancery    suit    against    Kennedy    and    the 
Crystal  Ice  Company  to  declare  the  lease 
made  by  Evans  to  Ditman  and  Gawthrop 
forfeited  and  cancel  it  as  a  cloud  upon  its 
title  under  the  second  lease.    Later  Kennedy 
and  the  Crystal  Ice    Company    brought  a 
chancery  suit  against  the  McGraw  Oil   & 
Gas   Company,   the   South   Penn   Company, 
and  Evans,  setting  up  the  first  lease, — that 
from   Evans   to   Ditman    and   Gawthrop, — 
claiming  under  it  title  paramount  to  that 
conferred  by  the  second  lease, — that  from 
Evans  to  the  McGraw  Oil  &  Gas  Company, 
— and  to  cancel  the  latter  lease  as  a  cloud 
upon  the  title  conferred  by  the  first  lease, 
and   to   make  the    McGraw    Company    re- 
sponsible for  gas  taken  from  the  premises. 
The  South  Penn  Company  filed  in  the  case 
of  the  Crystal  Ice  Company  an  answer,  con- 
taining also  cross  bill  matter  against  the 
McGraw  Company,  Evans,  and  others,  seek- 
ing to  have  declared  void  as  to  the  first 
lease  the  lease  from  Evans  to  the  McGraw 
Company.     The  cases  were  heard  together, 
and  a  decree  was  pronounced,  sustaining  a 
demurrer    to   the   cross   bill   of   the   South 
Penn  Company,  and  dismissing  the  bill  filed 
by  Kennedy  and  the  Crystal  Ice  Company, 
and  canceling  the  right  of  Kennedy  and  the 
Crystal  Ice  Company,  and  enjoining  them 
from   asserting  any  right  against  the  Mc- 
Graw Company,  and  from  doing  anything  to 
interfere  with  or  prevent  the  McGraw  Com- 
pany from  developing  and  using  the  land  for 
gas.      The  Crystal  Ice  Company,  Kennedy, 
and  the  South  Penn  Oil  Company  appeal. 

It  cannot  be  said  that  the  first  lease  is 
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forfeited  by  any  express  forfeiture  clause 
found  in  it.  The  theory  of  the  McGraw 
Company  is  that  such  a  lease  confers  no 
vested  estate  in  oil  or  gas  in  the  earth,  but 
at  most  confers  only  a  right  to  search  for 
oil  and  gas,  and  that  only  when  oil  or  gas 
shall  be  found  in  paying  quantity  and 
marketed  does  any  estate  vest  in  the  lessee, 
and  that  no  estate  ever  vested  under  the 
iirst  lease,  because  the  gas  found  was  not 
in  paying  quantity.  This  lease  does  not 
limit  its  term  by  requiring  that  oil  or  gas 
shall  be  found  in  paying  quantity,  as  leases 
usually  do.  It  says  that  the  lease  shall  en- 
dure "five  years  from  this  date  and  as  long 
thereafter  as  oil  and  gas,  or  either  of  them, 
is  produced  therefrom  by  the  party  of  the 
second  part."  So  this  lease  contains  noth- 
ing in  terms  allowing  the  lessor  to  end  it 
because  oil  or  gas  is  not  found  in  paying 
quantity;  and,  if  there  were  such  provision, 
I  should  regard  it  as  made  in  the  interest 
of  the  lessee  to  protect  him  from  payment 
of  the  annual  sum  for  a  gas  well,  if  insuf- 
ficient in  quantity,  and  not  as  intended  to 
give  the  lessor  right  to  terminate  the  lease 
against  the  lessee's  will,  he  treating  the 
quantity  as  sufficient  and  electing  to  pay. 
What  right  has  Evans  to  say  that  no  estate 
vested  by  reason  of  insufficiency  of  gns, 
when  the  lease  makes  no  such  provision, 
and  the  lessee  chooses  to  regard  it  as  suf- 
ficient and  pay  as  if  it  were?  And  again 
it  has  been  held,  even  when  such  a  clause 
is  in  the  lease,  that  it  is  with  the  lessee  to 
say  whether  the  product  is  in  paying 
quantity.  Urpman  v.  Lowther  Oil  Co.  53 
W.  Va,  501,  97  Am.  St.  Rep.  1027,  44  S.  E. 
433;  Thornton,  Petroleum  &  Gas,  §  119^  So 
held  in  Summerville  v.  Apollo  Gas  Co.  207 
Pa.  334,  66  Atl.  876,  and  by  Judge  GofT  in 
Kellar  v.  Craig,  61  C.  C.  A.  366,  126  Fed. 
630;  Young  v.  Forest  Oil  Co.  194  Pa.  243, 
45  Atl.  121,  is  notable  for  this  construction 
of  such  a  clause.  It  says  that  the  operator 
has  election  to  say  whether  it  will  pay.  It 
is  useless  to  argue  that  a  lease  does  not  vest 
right  to  oil  and  gas  in  place,  and  therefore 
no  right  vests  of  any  character,  if  the 
quantity  is  too  small  to  pay.  No  one  says 
that  the  lease  carries  title  to  these  minerals, 
even  after  a  paying  well  has  revealed  them ; 
but  an  estate,  a  right  of  value  then  vests, 
that  is,  right  to  retain  possession  of  the 
land  for  operation  and  to  go  on  to  sever  the 
minerals  from  the  land  and  convert  them 
into  personalty.  When  this  well  was  found, 
the  lessee  had  right,  if  he  chose,  to  keep 
possession  and  pay  the  annual  rental.  He 
had  a  vested  right.  Evans  was  only  entitled 
to  the  rental.  Title  vested.  He  gets  the 
same  pay  as  if  the  well  produced  a  larger 
quantity.  There  is  really  no  evidence  that 
it  was  not  a  paying  well.     The    cross    bill 
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alleges  that  it  was,  and  this  is  to  be  taken 
as  true  on  demurrer.  Evans  for  seven  years 
BO  treated  it,  for  he  received  seven  annuals 
of  $200,  knowing  that  the  gas  was  not  being 
marketed,  knowing  the  status  of  the  well. 
Though  the  gas  was  not  mariceted,  the  well 
was  being  used  to  comply  with  the  lessee's 
covenant  to  furnish  Evans  gas  for  his  use. 
The  law  is  that  "the  right  to  declare  a 
forfeiture  must  be  distinctly  reserved,  that 
the  proof  of  the  happening  of  the  event  on 
which  the  right  is  to  be  exercised  must  be 
clear,  that  the  party  entitled  to  do  so  must 
exercise  his  right  promptly.*'  Thompson  v. 
Christie,  138  Pa.  230,  11  L.R.A.  236,  20  Atl. 
934.  Will  equity  allow  Evans  to  wait  and 
wait,  drawing  large  sums  of  money  yearly, 
and  then  at  the  eleventh  hour  suddenly 
forfeit?  Is  he  not  estopped?  Such  accept- 
ance of  money  by  Evans,  knowing  all  the 
facts,  is  forcible  against  him  as  an  estoppel 
in  a  court  of  equity.  Hukill  v.  Myers,  36 
W.  Va.  639,  15  fci.  e'  161.  As  to  the  suit  by 
the  McGraw  Company,  it  is  virtually,  really, 
a  suit  in  equity  to  enforce  a  forfeiture. 
Equity  will  not  take  affirmative,  active  steps 
to  enforce  a  forfeiture.  Pheasant  v.  Hanna, 
63  W.  Va.  613,  60  S.  E.  618,  where  the  sub- 
ject is  discussed  by  Judge  Poffeiibarger.  So 
held  in  Pyle  v.  Henderson,  65  W.  Va.  39,  63 
S.  E.  762.  That  clause  in  the  lease  by 
which  the  lessees  were  to  pay  $200  yearly 
for  each  gas  well  "the  product  from  which 
is  marketed  and  used  off  the  premises"  was 
designed  to  protect  the  lessee  from  demand 
unless  he  marketed  the  gas.  It  is  not  a 
stipulation  to  market  or  give  up.  That  is 
for  the  lessee's  protection,  and  that  has 
been  .waived  and  royalty  paid.  Moreover, 
there  is  evidence  going  to  show  that  the 
gas  was,  in  fact,  in  paying  quantity. 

Title  having  vested,  the  lease  contains  no 
clause  that  forfeits  it.  It  is  argued  not 
definitely,  but  virtually,  that  failure  to  drill 
other  wells  forfeits.  We  have  frequently 
held  that,  where  there  is  no  express  pro- 
vision requiring  additional  wells,  but  only 
an  implied  one,  this  will  not  forfeit.  Core 
V.  New  York  Petroleum  Co.  52  W.  Va.  270, 
43  S.  E.  128 ;  Kellar  v.  Craig,  supra.  I  have 
never  been  reconciled  to  the  doctrine  that 
for  failure  to  drill  additional  wells  the 
lessor  must  sue  at  law  for  damages,  and 
equity  will  not  cancel  unless  for  draining 
from  nearby  territory,  and  thus  exhaust  oil 
in  the  leasehold  involved.  I  have  asked : 
How  many  actions  must  the  landlord 
bring?  How  can  damages  be  measured? 
How  can  we  see  into  the  depth  of  the  earth  ? 
But  it  has  been  so  held.  The  reason  is  that 
equity  will  not,  as  a  rule,  enforce  a  forfei- 
ture of  an  estate.  It  will  not  especially 
insert  such  a  clause  when  the  parties  have 
not  inserted  it,  especially  when  they  did 
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I  insert  forfeiture  for  failure  to  drill  or  psT 
commutation,  but  did  not  insert  forfeiture 
for  failure  to  drill  additional  wells.  As  to 
duty  to  drill  additional  wells  for  gss,  tlw 
Pennsylvania  supreme  court  has  btld. 
practically,  tlyit  it  does  not  exist  in  gas  as 
in  case  of  oil,  because  of  the  difTerence.  A 
small  oil  well  can  be  used;  a  gas  well  of 
slight  pressure  will  not  enter  the  gas  line, 
McKnight  v.  Manufacturers'  Natural  Gas 
Co.  146  Pa.  186,  28  Am.  8t.  Kep.  790,  23 
Atl.  164.  That  was  for  both  oil  and  g^% 
but  development  seemed  to  show  the  section 
to  be  gas  territory,  as  in  this  case;  but  we 
express  no  opinion  as  to  this.  We  only  say 
there  can  be  no  forfeiture  for  mere  failuie 
to  drill  more  wells. 

It  is  argued  that  failure  to  market  the 
gas  forfeits  the  lease.  So  it  was  claimed 
in  Summerville  v.  Apollo  Gas  Co.  207  Pa. 
334,  56  Atl.  876,  as  to  a  lease  for  two 
years  *'aiid  as  much  longer  as  oil  and  gas 
are  found  in  paying  quantities,"  and  tli« 
court  said  that  the  lessor  had  no  right  to 
forfeit  at  the  end  of  two  years  because  dur- 
ing that  time  no  oil  or  gas  had  been 
marketed.  "It  may  be  that  for  some  time 
the  lessee  was  not  able  to  find  a  purcha^r 
for  the  gas,  but  that  was  not  the  affair  of 
the  lessors.  They  were  not  interested  in  tlie 
proceeds  of  the  sale  of  the  gas.  Their  rights 
under  the  agreement  extended  only  to  the 
receipt  of  a  stipulated  annual  rental  for 
each  well,  and  the  free  use  of  gas  for  do- 
mestic purposes.  Beyond  this  the  question 
of  whether  or  not  the  quantity  of  gas  was 
profitable  was  for  the  decision  of  the  lessw. 
It  may  be  that  the  final  disposition  of  the 
product  of  the  well  was  such  as  to  amply  re- 
munerate it  for  the  delay  in  finding  a 
market."  There  is  no  evidence  that  the 
well  was  not  in  paying  volume. 

Is  it  claimed  that  the  well  and  lease  have 
been  abandoned?  As  said  in  Urpman  v. 
Lowther  Oil  Co.  53  W.  Va.  606,  97  Am.  St 
Rep.  1027,  44  S.  E.  434;  "The  loss  of  valu- 
able property  by  mere  abandonment  is  not 
easily  shown  or  readily  held  by  the  courts." 
To  constitute  abandonment  by  the  lessee  of 
a  lease  for  oil,  there  must  be  both  an  in- 
tention to  abandon,  and  an  actual  re- 
linquishment of  the  leased  premises.  Suit  v. 
A.  Hochstetter  Oil  Co.  63  W.  Va.  317,  61  S- 
E.  307,  says  the  tenant  must  quit  and  tlie 
landlord  take  possession  to  work  abandon- 
ment. Abandonment  is  not  only  not  estab- 
lished, but  plainly  negatived,  in  this  ca^. 
The  lessees  paid,  and  Evans  received,  for 
seven  years,  the  rental  money  for  the  well. 
The  lessees  tendered  for  the  year  1907.  The 
leasehold  was  assessed  with  taxes  to  Ken- 
nedy. The  lessee  put  in  the  well  1,500  fcrt 
of  tubing,  wall  packer,  and  casing  bead. 
The  lease  was  at  difTerent  times  conveyed 
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from  one  to  another  as  an  existing  lease. 
The  Grafton  Ice  Company  in  December, 
1904,  paid  $1,000  for  the  lease,  and  made 
preparation  to  pipe  the  gas  from  the  well  to 
Grafton  to  its  ice  manufactory.  They  have 
cared  for  the  well,  blown  and. tested  it,  and 
never  been  out  of  possession ;  nor  has  Evans 
ever  tried  to  expel  that  company  from  his 
premises.  He  says  he  never  hindered  it 
from  going  on  the  premises  to  attend  to  the 
well,  and  that  "they  always  had  that  riglit." 
Therefore  we  reverse  the  decree,  and  dis- 
miss the  bill  filed  by  the  McGraw  Company, 
and  we  decree  that  the  lease  in  the  record 
specified,  dated  the  20th  day  of  March,  1907, 
from  Hugh  Evans  and  wife  to  the  McGraw 
Oil  &  Gas  Company,  be  canceled,  annulled, 
and  set  aside  as  to  the  rights  of  the  Crystal 
Ice  Company,  Robert  M.  Kennedy,  the  South 
Penn  Oil  Company,  and  all  other  parties 
having  rights  derived  under  and  by  virtue 
of  the  lease  in  the  record  specified,  dated 
the  20th  day  of  September,  1899,  made  by 
Hugh  Evans  and  wife  to  U.  S.  Ditman.and 
J.  C.  Gawthrop;  and  this  cause  is  re- 
manded to  the  Circuit  Court  of  Taylor 
County    for    further    proceedings. 

Petition   for   rehearing   denied   June   12, 
1909. 
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STATE   OF  WEST   VIRGINIA 

V. 

WILLIAM  GIBSON,  Plff.  in  Err. 

(—  W.  Va.  — ,  68  S.  E.  296.) 

Indictment  —  cutting  and  wounding  — 
specification  of  instrument. 

1.  An  indictment  for  malicious  cutting 
and  wounding,  with  intent  to  maim,  dis- 
figure, and  kill,  need  not  specify  the  instru- 
ment with  which  the  injury  was  infiicted. 

Criminal  law  —  "wound"  —  what  con- 
stitutes —  weapon. 

2.  To  constitute  a  "wound"  within  the 
meaning  of  §  9,  chap.  144,  Code  1906,  an 
injury  must  have  been  inflicted  with  a 
weapon  other  than  any  of  those  with  which 
the  human  body  is  provided  by  nature,  and 
must  include  a  complete  parting  or  solu 
tion  of  the  external  or  internal  skin. 

Evidence  —  indictment  —  assault  with 
Intent  to  kill  —  malicious  cutting  and 
T^ounding  —  proof. 

3.  Though  said  statute  makes  it  a  felony 
for  a  person  maliciously  to  cause  another 
bodily  injury  by  any  means,  with  intent 
to  maim,  disfigure,  or  kill  him,  an  indict- 
ment charging  only  malicious  cutting  and 
wounding    with    such    intent    is   not   broad 
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enough  to  let  in  proof  of  such  injury  in- 
flicted otherwise  than  by  cutting  or  wound- 
ing. 

Indictment   —    assault   with   intent   to 
kill— means  of  injury. 

4.  An  indictment  for  maliciously  or  un- 
lawfully causing  bodily  injury  otherwise 
than  by  shooting,  stabbing,  cutting,  or 
wounding,  should  specify  the  means  by 
which  the  injury  was  caused. 

Trial  —  criminal   prosecution  —  pres- 
ence to  accused  —  presumptions. 

5.  The  presumption  of  the  continuance  of 
a  fact  or  state  of  things  shown  to  exist  ap- 
plies to  a  record  showing  the  presence  of  a 
prisoner  in  court  at  the  commencement  of 
each  day's  proceedings  in  the  trial. 

Appeal  —  admission    of    hearsay    evi- 
dence—  harmless  error. 

6.  Admission  of  hearsay  evidence  without 
objection  and  exception  affords  no  ground 
for  complaint  in  the  appellate  court. 

Same  —  exclusion  of  proper  testimony 
—  subsequent  admission. 

7.  Error  in  sustaining  an  objection  to  a 

Note,  —  Internal    lietnorrhaye    as    evi- 
dence of  statutory  wountling. 

There  is  but  little  authority  upon  this 
question.  The  decision  in  the  foregoing 
case  is  supported  by  R.  v.  Jones,  3  Cox,  C. 
G.  441,  where  it  was  held  that  evidence  of 
a  violent  kick  inflicted  upon  the  body  of  a 
woman,  followed  by  a  flow  of  blood  mingled 
with  urine,  would  not  sustain  an  indict- 
ment charging  "wounding,"  where  there  was 
no  evidence  as  to  the  precise  part  or  parts 
of  the  body  from  which  the  blood  came. 

As  is  stated  in  State  v.  Gibson,  the  rule 
is  that,  in  criminal  cases,  there  can  be  no 
statutory  "wounding"  unless  the  skin  is 
broken.  Moriarty  v.  Brooks,  6  Car.  &  P. 
684;  R.  V.  Wood,  4  Car.  &  P.  381;  State  v. 
Leonard,  22  Mo.  450;  State  v.  Nieuhaus, 
217  Mo.  332,  117  S.  W.  73.  A  wound  is 
any  injury  breaking  the  skin.  Shadock  v. 
Alpine  PI.  Road  Co.  79  Mich.  7,  44  N.  W. 
158.  And  a  breaking  of  the  cuticle  or  outer 
skin  only  is  not  a  wounding.  Com.  v.  Gal- 
lagher, 6  Met.  565;  R.  v.  M'Loughlin,  8 
Car.  &  P.  635. 

But  it  seems  that  it  is  not  necessary  that 
the  external  skin  be  broken.  Thus,  in  R. 
V.  Waltham,  3  Cox,  C.  C.  442,  it  was  held 
that  a  violent  kick  in  the  private  parts  of 
a  man,  causing  the  internal  membranous 
lining  of  the  urethra  to  break  and  bleed, 
was  a  wounding,  although  the  external  skin 
was  not  broken.  And  in  R.  v.  Smith,  8 
Car.  &  P.  173,  the  breaking  of  the  internal 
skin  of  the  mouth  was  held  to  be  a  wound- 
ing. 

The  difficulty  in  both  State  v.  Gibson 
and  R.  v.  Jones,  supra,  was,  apparently,  not 
that  evidence  of  internal  bleeding  will  not 
satisfy  a  charge  of  wounding  if  it  results 
from  the  assault,  but,  rather,  there  was  no 
proof  that  the  internal  bleeding  was  the 
result  of  the  assault.  It  might  have  re- 
sulted from  some  other  cause. 

W.  M.  G. 
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proper  question  is  cured  by  admitting  an 
answer  to  anotlier  question  covering  tlie 
same  subject-matter. 

(May  17,  1910.) 

ERROR  to  the  Circuit  Court  for  Poca- 
hontas County  to  review  a  judgment 
convicting  defendant  of  unlawfully  wound- 
ing.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  C.  McXeil  and  Price,  Osen- 
ton,  &  McPeak,  for  plaintiff  in  error: 

A  wound  is  an  injury  to  the  person  by 
which'  the  skin  is  broken  or  cut. 

30  Am.  &  £ng.  Enc.  Law,  p.  1296;  Com. 
v.  Gallagher,  6  Met.  568;  State  v.  Leonard, 
22  Mo.  460. 

Messrs.  William  G.  Conley,  Attorney 
General,  and  D.  C  Matthews  for  the 
State. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

Upon  an  indictment  for  feloniously  and 
maliciously  wounding  one  Cleveland  Slavin, 
the  plaintiff  in  error,  William  Gibson,  was 
convicted  of  the  milder  offense  of  unlawful 
wounding,  and  sentenced  to  confinement  in 
the  penitentiary  for  a  period  of  five  years. 
On  the  writ  of  error  allowed  him,  he  makes 
a  number  of  assignments  of  error. 

Gibson  and  several  others  were  employed 
in  a  mill  at  Dunlevie,  West  Virginia.  Prac- 
tical joking  was  a  custom  among  these  men. 
Slavin,  without  the  knowledge  of  Gibson, 
put  oil  on  the  handle  of  the  latter's  oil  can, 
so  that,  in  picking  it  up,  his  hand  became 
greasy.  He  also  oiled  an  iron  bar  used  by 
Gibson.  Having  ascertained  from  the  other 
men  who  had  played  the  prank  on  him,  Gib- 
son began  to  throw  oil  on  Slavin's  back, 
and,  when  he  turned  around,  threw  it  in  his 
face.  Thereupon  Slavin  threw  a  stick  at 
Gibson,  who  responded  with  another,  which 
broke  in  two.  Slavin  returned  a  piece  of] 
this  stick.  Then  Gibson  threw  an  iron  bar 
at  him,  which  struck  him  on  the  right  side 
of  the  back  over  the  kidney,  injuring  him 
to  such  an  extent  that  he  was  confined  to 
his  bed  for  two  weeks  or  more,  and  his 
bladder  had  to  be  relieved,  by  artificial 
means,  of  the  urine,  which,  when  extracted, 
was  found  to  be  bloody. 

The  sufficiency  of  the  indictment  is  chal- 
lenged because  it  omits  designation  of  the 
instrument  with  which  the  wound  was  in- 
flicted. This  assignment  of  error  is  not 
well  taken.  The  indictment  need  not  set 
forth  or  describe  the  instrument.  Crook- 
ham  V.  State,  6  W.  Va.  510;  Canada  v. 
Com.  22  Gratt.  899;  Jackson  v.  Com.  90 
Va.  107,  30  S.  E.  452;  Erie's  Case,  2  Lewin, 
C.  C.  133;  State  v.  Ladd,  2  Swan,  220. 

As  t))e  evidence  fails  to  show  any  solu- 
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tion  or  breaking  of  the  skin  of  the  prose- 
cuting witness,  lack  of  an  essential  elemfnt 
of  the  offense  charged  in  the  indictment  is 
asserted,  under  the  technical  rule  that  there 
can  be  no   wound,   within   the  meaning  of 
the  maiming  statute,  without  a  solution  or 
fracture  of  the  skin.     This  position  seems 
to  be  well  sustained  by  authority.    There 
must  be  a  complete  breaking  of  the  skin, 
external  or   internal.     Our  statute    (§   9, 
chap.  144,  Code  1906),  in  so  far  as  it  uses 
the  terms  ''stab,  cut  or  wound,"  is  the  sane 
as  the  English  statute  of  9  Geo.  IV.,  and  the 
term  "wound"  in  that  connection  has  been 
limited  in  its  meaning  to  the  extent  above 
stated.    R.  v.  Wood,  4  Car.  &  P.  381.    In  or- 
der to  inflict  a  wound  within  the  meaning 
of  that  statute,  it  waa  necessary  to  use  an 
instrument  of  some  sort,  wherefore  it  was 
not  effected  by  biting  off  a  finger,  nose,  or 
ear,  or  causing  any  other  injury  with  the 
teeth  or  hands.    R.  v.  Jennings,  2  Lewin,  C. 
C.  130;  Elmsly's  Case,  2  Lewin,  C.  C.  126; 
R.  V.  Stevens,  1   Moody,  C.  C.  409;  R.  v. 
Harris,  7  Car.  &  P.  446.     But  the  instru- 
ment need  not  be  a  sharp  or  pointed  one. 
Anything  with    which    the    skin   is  broken 
is  sufiiclent,   thougli  blunt,    provided  it  is 
a  weapon  other  than  those  with  which  the 
human  body  is  naturally  provided.     R,  t. 
Smith,  8  Car.  &  P.   173;  R.  v.  Withers,  1 
Moody,  C.  C.  294;  R.  v.  Hughes,  2  Car.  k 
P.  420;   R.  V.  Sheard,  2  Moody,  C.  a  13, 
7  Car.  k  P.  846;  R.  v.  Payne,  4  Car.  k  P. 
558;  R.  v.  Briggs,  1  Moody,  C.  C.  318.    But 
a  fluid  working  injury  not  by  the  force  of 
its  contact,  but  only  by  its  effect  when  ap- 
plied to  the  body,  was  not  regarded  as  a 
weapon,    wherefore     a    wound    inflicted   by 
throwing  oil  of  vitriol  in  the  face  w^as  not 
within  the  statute.    R.  v.  Murrow,  1  Moody, 
C.  C.  466;   Henshairs  Case,  2  Lew^in  C.  C\ 
135.    For  these  principles,  see  the  followin:: 
additional  authority:      1    Russell,    Crimes 
3d  Eng.  ed.  731;  Bishop  Statutory  Crimes, 
314;    State  v.   Leonard,   22   Mo.  449,  450; 
Com.  V.  Gallagher,  6  Met.  565,  568. 

Our  statute  has  been  broadened  somewhat 
by  the  use  of  the  term,  "or  by  any  means 
cause  him  bodily  injury  with  intent,"  etc. 
Under  a  proper  indictment,  any  sort  of  bod- 
ily injury,  inflicted  by  any  means,  with  in- 
tent to  maim,  disflgure,  or  kill,  is  an  offen«e 
under  this  statute,  punishable  as  a  ma- 
licious or  unlawful  wounding;  but  it  is  not 
a  technical  wounding,  and  an  indictment 
merely  for  cutting  and  wounding  does  not 
cover  it.  This  addition  to  the  statute  does 
not  alter  the  meaning  of  its  original  terms. 
It  simply  introduces  a  new  offense,  mad^ 
up  of  new  elements.  The  indictment  in  this 
case  charges  that  the  prisoner  cut  and 
wounded  the  prosecuting  witness,  with  ths 
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intent  to  maim,  disfigure,  and  kiil,  thereby 
causing  him  great  bodily  injury.  There  is 
no  averment  of  any  bodily  injury  caused 
otherwise  than  by  cutting  and  wounding. 
Under  it,  therefore,  no  other  sort  of  injury 
can  be  proved.  The  indictment  gives  no  no- 
tice of  intent  to  charge  any  other  malicious 
or  unlawful  act. 

Admitting  lack  of  proof  of  any  fracture 
of  the  external  skin,  the  attorney  general 
is  forced  to  the  contention  tliat  the  pres- 
ence of  blood  in  the  urine  justifies  an  in- 
ference of  fracture  of  the  covering  or  skin 
of  the  kidney,  there  being  some  authority 
for  the  position  that  the  solution  of  an  in- 
ner lining  of  any  portion  of  the  body  con- 
stitutes a  wound.  In  R.  v.  Smith,  supra, 
it  was  held  that  a  blow  on  the  face  with 
a  hammer,  breaking  the  lower  jaw  and 
parting  the  internal  skin,  was  sufficient. 
IVo  cases,  R.  v.  Waltham,  3  Cox,  C.  C.  442, 
and  R.  v.  Jones,  3  Cox,  C.  C.  441,  are  cited, 
in  Bishop  on  Statutory  Crimes,  §  314,  as 
holding  that  the  parting  of  the  membrane 
lining  of  the  urethra  constitutes  an  ofTcnse; 
but  these  two  reports  are  not  in  our  li- 
brary, for  which  reason  we  are  unable  to 
see  what  the  evidence  was.  The  fracture 
may  have  been  shown  by  positive  and  direct 
evidence.  It  was  susceptible  of  proof  in 
that  way  in  the  case  of  the  broken  jaw,  and 
may  have  been  in  the  other  two  cases.  Here 
we  have  nothing  but  a  mere  uncertain  infer- 
ence, arising  from  the  presence  of  blood  in 
the  urine.  We  think  this  is  too  remote  and 
uncertain  to  sustain  a  verdict. 

The  next  important  assignment  of  error 
is  the  omission  from  the  record  of  any  plea 
and  joinder  of  issue.    After  the  writ  of  er- 
ror was  allowed  by  this  court,  an  attempt 
was   made  to  cure  this  by  the  entry  of  a 
nunty   pro  tunc  order,  showing  that,  before 
the  jury  was  impaneled  and  sworif,  the  de- 
fendant had  entered  his  plea  of  not  guilty, 
and  placing  the  same  upon  the  record  as  of 
the   7th  day  of  October,   1909,  the  date  of 
the  trial.    Upon  what  evidence  the  entry  of 
such  pie*  before  the  trial  was  ascertained, 
the  record  does  not  show.     The  defendant 
objected  to  the  entry  of  the  order,  but  did 
not  take  any  bill  of  exceptions  showing  the 
character   of   evidence   upon   which   it   was 
made,   nor  in  any  way  place  such  evidence 
upon  the  record.     Hence  the  action  of  the 
court,  in  entering  the  order,  does  not  seem 
to  have  been  objected  to  on  account  of  the 
insufficiency  of   the   evidence.      The    court 
having  had  jurisdiction  of  the  parties  and 
the  subject-matter,  there  is  a  presumption 
in  favor  of  the.  correctness  of  the  judgment. 
McClure-Mabie  Lumber  Co.  v.  Brooks,  46  W. 
Va.  732,  34  S.  E.  921 ;   Griffith  v.  Corroth- 
ers,   42    W.  Va.  59,  24  S.  E.  609;   Reed  v. 
Xixon,  36  W.  Va.  681,  15  S.  E.  416;  Rams- 
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berg  V.  Erb,  16  W.  Va.  787;  Harris  v. 
Lewis,  6  W.  Va.  675.  For  aught  that  ap- 
pears in  the  record  here,  there  may  have 
been  a  formal  plea  of  not  guilty  in  the  file 
of  papers  or  a  minute  of  its  entry  upon  the 
clerk's  docket.  The  only  inquiry,  therefore, 
is  whether  the  court  had  power,  after  the 
end  of  the  term  at  which  the  judgment  was 
rendered  and  after  the  allowance  of  a  writ 
of  error  by  this  court,  to  enter  such  an  or- 
der. It  was  a  mere  interlocutory  order, 
placing  upon  the  record  what  had  actually 
transpired,  by  way  of  amendment,  to  sus- 
tain the  judgment.  Both  reason  and  au- 
thority sustain  the  action  of  the  court  in 
making  such  amendment  at  a  subsequent 
term.  Re  Wight,  134  U.  S.  136,  33  L.  ed. 
865,  10  Sup.  Ct.  Rep.  487 ;  Galloway  v.  Mc- 
Keithen,  27  N.  C.  (5  Ired.  L.)  12,  42  Am. 
Dec.  163;  Curling  v.  Hyde,  10  Mo.  374; 
State  v.  Clark,  18  Mo.  432;  Nelson  y.  Bark- 
er, 3  McLean,  379,  Fed.  Cas.  No.  10,101; 
Bilansky  v.  State,  3  Minn.  427,  Gil.  313; 
Weatherman  v.  Com.  91  Va.  796,  22  S.  E. 
349,  10  Am.  Crim.  Rep.  93;  Black,  Judgm. 
§  126;  Freeman,  Judgm.  §  156;  16  Am.  & 
Eng.  Enc.  Law,  p.  1005;  1  Bishop,  Crim. 
Proc.  §  1343.  That  it  was  done  after  the  al- 
lowance of  a  writ  of  error  is  also  imma- 
terial. It  is  an  amendment,  made  by  the 
trial  court  and  certified  here,  to  sustain 
its  judgment,  and  comes  fully  within  the 
reasoning  of  our  decisions.  Gauley  Coal 
Land  Asso.  v.  Spies,  61  W.  Va.  19,  55  S.  E. 
003;  McClure-Mabie  Lumber  Co.  v.  Brooks, 
supra ;  Hopkins  v.  Baltimore  &  O.  R.  Co.  42 
W.  Va.  535,  26  S.  E.  187;  Capehart  v.  Cun- 
ningham,  12  W.  Va.  750. 

In  response  to  the  complaint  that  the 
record  does  not  show  the  prisoner  was  in 
court  when  the  verdict  was  rendered,  it  suf- 
fices to  say  the  order  shpws  he  was  there 
when  the  jury  was  impaneled  and  after  the 
verdict  was  rendered,  from  which  the  pre- 
sumption of  his  presence  during  the  inter- 
vening period  arises.  The  continuance  of  a 
fact  or  state  of  things  once  shown  to  ex- 
ist is  presumed,  in  the  absence  of  evidence 
to  the  contrary.  State  v.  Nethken,  60  W. 
Va.  673,  55  S.  E.  742;  State  v.  Goodrich,  14 
W.  Va.  834,  840;  Moore  v.  Gilliam,  6  Munf. 
346. 

The  hearsay  evidence  of  the  witness  Sla- 
vin  was  not  excepted  to.  Hence  the  court 
did  not  err  in  admitting  it. 

While  the  cpurt  sustained  an  objection 
to  a  question  propounded  to  the  witness 
Copeland,  concerning  the  attitude  of  Arbro- 
gnst  and  Jennings,  and  the  prisoner  except- 
ed, the  evidence,  desired  and  sought  by  the 
question,  was  admitted  in  response  to  an- 
other question.  Hence  the  error,  if  any,  was 
cured. 

As  it  does  not  appear  what  it  was  expect- 
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ed  the  witness  Bodin  would  say,  in  response 
to  the  question  propounded  to  him  concern- 
ing a  weapon  in  the  hands  of  Arbrogast,  the 
action  of  the  court  in  sustaining  the  objec- 
tion to  the  question  is  not  shown  to  have 
been  prejudicial,  even  if  erroneous. 

It  is  said  the  court  abused  its  discretion 
in  sentencing  the  prisoner  to  five  years'  im- 
prisonment; but,  as  the  judgment  will  have 
to  be  reversed  for  insufficiency  of  the  evi- 
dence, we  do  not  deem  it  necessary  to  pass 
upon  this  question. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  trial. 


IDAHO   SUPREME   COURT. 

BOISfi   VALLEY   CONSTRUCTION   COM- 
PANY, Limited,  Respt., 
v. 

THEODORE  KROEGER,  Appt 

(17  Idaho,  384,  105  Pac.  1070.) 

Contract  —  railroad  —  right  of  way  — 
bonus. 

1.  Agreement  sued  on  in  this  action  con- 
sidered, and  held  that  it  embodies  two  sepa- 
rate and  independent  contracts. 

Same  —  certainty  —  parol  evidence  — 
construction. 

2.  A  contract  whereby  the  obligor  prom- 
ises and  agrees  to  pay  a  railroad  company 
the  sum  of  $600  "as  soon  as  said  first  par- 
ties [the  railroad  company]  or  their  as- 
signs have  constructed  and  put  into  opera- 
tion an  electric  railway  line  from  the  city 
of  Bois4  to  the  strip  of  land  above  de- 
scribed, said  first  parties  to  give  street  car 
service  of  intervals  of  not  more  than  thirty 
minutes,  and  to  charge  a  fare  from  the  city 
of  Boisi  to  said  strip  of  land  of  not  more 
than  5  cents,"  is  certain  and  definite  as  to 
the  time  the  obligation  becomes  due;  and, 
while  parol  evidence  is  admissible  to  ex- 
plain what  was  meant  by  "other  considera- 
tions" named  in  the  contract,  it  cannot  vary 
the  specific  terms  as  to  the  time  at  which 
the  obligation  becomes  due.  Held,  also, 
that  the  term  "to  the  strip  of  land  above  de- 
scribed" does  not  mean  "upon  or  over  the 
strip  of  land  above  described." 

Eminent  domain  —  appropriation  with- 
out right  ^  remedy  of  owner. 

3.  Where  K.'s  land  has  been  appropriated 
by  a  railroad  company  for  its  right  of  way, 
and  a  road  has  been  built  thereon,  K.  may 
elect  to  waive  his  remedies  in  ejectment,  in- 
junction, and  trespass,  and  may  sue  as  upon 
an  implied  promise  and  contract  to  pay 
reasonable  compensation  for  the  landt; 
taken.  In  such  case,  *the  landowner  has  a 
right   to   assume   that   the   company    could 
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acquire  his  land  by  proceedings  in  condcra 
nation,  and  he  may  therefore  waive  sue'i 
proceeding,  and  assume  that  the  railroad 
company  will  pay  him  reasonable  compen- 
sation therefor.  If  it  fails  to  keep  its  im- 
plied contract  in  this  respect,  he  may  bave 
his  action  for  the  value  of  the  land  taken 
as  upon  contract. 

Same  —  acquiescence  —  effect  — Instrac- 

tions. 

4.  Instruction  given  by  the  court  as  to 
acquiescence  examined,  and  held  that,  while 
the  conduct  set  forth  and  enumerated  in  the 
instruction  would  preclude  the  landowner 
from  thereafter  resorting  to  the  action  of 
ejectment  against  the  railroad  company,  and 
also  preclude  him  from  obtaining  an  injunc- 
tion against  the  company  continumg  its 
work  and  operations,  still  such  conduct 
would  not  devest  him  of  the  title  to  hn 
property,  and  would  not  be  inconsistent 
with  the  assumption  on  his  part  that  tlie 

Note, -^  Right  of  one  whone  property 
has  been  taken  for  puhlic  use  withintt 
his  consent  ttn€l  %vithout  condemna" 
tion  proceedings,  to  maintain  action 
for  cotnpensation  or  for  permanent 
damages. 

The  limitation  of  this  note  excludes  all 
questions  as  to  the  remedies  available  to 
one  whose  property  has  been  taken  under 
the  circumstances  indicated,  except  the  sin- 
gle remedy  by  action  for  compensation  or 
permanent  damages.  And  so  the  question 
whether  statutory  remedies  are  exclusive 
is  treated  only  in  so  far  as  it  bears  on  the 
point  whether  the  statutory  remedies  ex* 
elude  an  action  in  this  form. 

Legal  remedies. 

It  seems  to  be  the  general  rule  wlert 
private  property  has  been  taken  for  a  pub- 
lic purpose  without  the  consent  of  the  own- 
er and  without  condemnation  proceedings, 
that  the  owner  may  maintain  some  form  of 
common-law  or  equitable  action  to  recover 
just  compensation.  The  right  of  the  own- 
er to  compensation  when  private  property 
is  taken  for  a  public  use  is  secured  by  the 
Constitutions  of  the  United  States  and  of 
most  of  the  states,  and  in  case  private  prop- 
erty is  so  taken  without  compensallon  and 
without  the  consent  of  the  owner,  a  direct 
action  to  recover  such  compensation  seems 
to  be  the  simplest  and  most  logical  rem- 
edy available  to  the  owner. 

In  some  cases  the  right  of  the  owner  to 
maintain  an  action  for  compensation  has 
been  based  upon  an  implied  promise  or  con- 
tract to  pay  the  reasonable  value  of  the 
property  taken.  United  States  v.  Great 
Falls  Mfg.  Co.  112  U.  S.  645,  28  L.  ed.  846, 
5  Sup.  Ct.  Rep.  306;  United  States  v.  Lynah. 
188  U.  S.  445,  47  L.  ed.  539,  23  Sup.  Ct. 
Rep.  349;  United  States  v.  Russell,  13  Wall, 
623,  20  L.  ed.  474;  Chicago  League  Ball 
Club  V.  Chicago,  77  111.  App.  124. 

In  United  States  v.  Lynah,  supra.  Mr. 
Justice   Brewer,   in   delivering  the  opinion 
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company   would   pay   him   reasonable   com- 
pensation for  the  land  taken. 

Same  —  sale  of  land  -«•  damages  recov- 
erable. 

5.  Held  that  the  following  instruction 
was  erroneous:  "If  you  believe  from  the 
evidence  as  alleged  in  the  answer  that  plain- 
tiff committed  injuries  to  the  lands  of  the 
defendant  in  the  building  of  the  railway 
grade  mentioned  in  the  pleadings  and  the 
evidence,  and  you  further  believe  from  the 
evidence  that  since  the  commission  of  such 
injury  defendant  has  sold  and  disposed  of 
his  said  lands,  then  the  court  instructs  you 
that  the  defendant  may  not  recover  for  any 
injuries  to  said  lands,  save  such  as  may 
have  accrued  to  the  same  as  you  may  be- 
lieve from  the  evidence  accrued  thereto,  be- 
tween the  building  of  such  grade  or  em- 
bankment and  the  time  of  the  sale  of  such 
lands." 

Held,  further,  that  where  the  acts  of  the 
tort   feasor   have  been  completed  and  con- 


summated, and  the  causes  from  which  the 
injury  must  necessarily  flow  are  patent  and 
obvious,  in  such  case  the  injury  is  of  such 
a  permanent  nature  that  the  whole  dam- 
ages, past,  present,  and  prospective,  may  be 
recovered  in  one  action,  and  that  one  re- 
covery only  should  be  allowed. 

Damages  ^  construction  of  railroad  — 
measure. 

6.  Actions  against  railroad  and  other 
public  service  corporations  for  damages 
committed  by  them  in  the  construction  of 
their  roads  differ  from  actions  for  dam- 
ages sustained  by  reason  of  the  mainte- 
nance of  a  nuisance,  and  should  not  be  gov- 
erned by  the  rule  applicable  to  nuisance 
cases. 

Same  -*-  real  property  ^  total  loss  ^ 
permanent  injury  —  temporary  In- 
Jury. 

7.  The  rule  in  this  state  as  to  the  meas- 
ure of  damages  to  real  property  is  as  fol- 
lows: ,    "If    land    is    taken    or    the    value 


of  the  court,  after  reviewing  the  author- 
itieSf  says,  page  464,  L.  ed.  546:  "The  rule 
deducible  from  these  cases  is  that  when  the 
government  appropriates  property  which  it 
does  not  claim  as  its  own,  it  does  so  under 
an  implied  contract  that  it  will  -pay  the 
value  of  the  property  it  so  appropriates." 

The  right  of  an  owner  to  recover  com- 
pensation in  an  action  based  upon  an  im- 
plied promise  or  contract  to  pay  the  rea- 
sonable value  of  the  property  taken  for  a 
public  purpose  without  his  consent  and 
without  condemnation  proceedings  has  often 
been  affirmed  or  acknowledged  by  the  Fed- 
eral courts  in  cases  where  he  has  sought 
other  relief  which,  under  the  circumstances, 
has  been  refused,  or  where  judgment  has 
been  adverse  to  the  claimant  on  other 
grounds. 

In  Great  Falls  Mfg.  Co.  v.  Atty.  Gen. 
(Great  Falls  Mfg.  Co.  v.  Garland)  *124  U. 
S.  581,  31  L.  ed.  527,  8  Sup.  Ct.  Rep.  631, 
denying  an  injunction  to  restrain  United 
States  officials  from  using  lands  taken  for 
the  purpose  of  supplying  water  to  the  city 
of  Washington,  the  court  said  that  where 
the  United  States  by  its  agents  takes  and 
retains  private  property  for  a  public  use, 
without  the  owner's  consent  and  without 
condemnation  proceedings,  the  owner  may 
recover  compensation  in  the  court  of  claims 
as   upon  an  implied  contract. 

The  case  of  Schillinger  v.  United  States, 
24  Ct.  CI.  278,  involved  the  use  upon  the 
Capitol  grounds  of  a  patent  for  improve- 
ment in  pavements,  and  the  court  of  claims 
held  that  it  had  not  jurisdiction,  as  such 
use  under  the  circumstances  involved  no 
contractual  rights,  but  after  an  examina- 
tion of  the  authorities  the  court  said,  i)age 
298:  "Careful  examination  of  these  cases 
shows  that  a  contract  to  pay  is  implied 
whenever  the  government,  acting  through  a 
competent  agent,  takes  or  uses  individual 
property,  acknowledging  explicitly  or  tacit- 
ly that  the  property  is  individual  property. 
28  LJl.A.(N.S.) 


No  formal  proceedings  in  condemnation  are 
necessary  to  this  result.  Where,  however, 
there  is  a  denial  of  private  right  in  an  al- 
leged patent,  and  the  invention  is  never- 
theless appropriated  or  used  by  the  gov- 
ernment, the  appropriation  or  use  is  in  the 
nature  of  a  tort,  and  an  action  thereon 
is  not  within  the  general  jurisdiction  of 
this  court." 

In  Hollister  v.  Benedict  &  B.  Mfg.  Co. 
113  U.  S.  59,  28  L.  ed.  901,  5  Sup.  a.  Rep. 
717,  another  patent  case  decided  adversely 
to  the  plaintiff  on  the  grounc^  that  he  had 
not  a  patentable  iovention,  the  court  nev- 
ertheless said:  "If  the  right  of  the  patentee 
was  acknowledged,  and  without  his  con- 
sent an  officer  of  the  government,  acting 
under  legislative  authority,  made  use  of  the 
invention  in  the  discharge  of  his  official 
duties,  it  would  seem  to  be  a  clear  case 
of  the  exercise  of  the  right  of  eminent  do- 
main, upon  which  the  law  would  imply  a 
promise  of  compensation,  an  action  on  which 
would  lie  within  the  jurisdiction  of  the 
court  of  claims." 

In  a  greater  number  of  cases,  however, 
actions  to  recover  compensation  have  not 
proceeded  upon  the  specific  ground  of  im*' 
plied  promise  or  contract  to  pay  the  reason- 
able value  of  property  taken,  but  they  have 
been  actions  to  recover  compensation  by 
way  of  permanent  damages  for  the  wrong- 
ful use  and  appropriation;  and  such  ac- 
tions have  been  very  generally  allowed 
where  private  property  has  been  taken  for 
a  public  use  without  the  consent  of  the 
owner  and  without  condemnation  proceed- 
ings and  compensation.  Parkdale  Corp.  v. 
West,  12  L.  R.  App.  Cas.  602;  Blanchard 
V.  Kansas  City,  5  McCrary,  217,  16  Fed. 
444;  Hollingsworth  v.  Tensas  Parish,  4 
Woods,  280,  17  Fed.  109;  Archer  v.  Levee 
Inspectors,  128  Fed.  12b;  Stein  v.  Burden, 
24  Ala.  146,  60  Am.  Dec.  453;  Highland 
Ave.  &  Belt  R.  Co.  v.  Matthews,  99  Ala.  27, 
14  L.R.A.  464,  10  So.  267;  CuUen  v.  New 
York,  N.   H.   &   H.  R.   Co.   66   Conn.   211, 
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thereof  totally  destroyed,  the  owner  is  en- 
titled to  recover  the  actual  cash  value  ot  the 
land  at  the  time  of  the  taking  or  destruc- 
tion, with  legal  interest  thereon  to  the  time 
of  the  trial. 

"If  the  land  is  permanently  injured,  but 
not  totally  destroyed,  the  owner  will  be  en- 
titled to  recover  the  difference  between  the 
actual  cash  value  at  a  time  immediately 
preceding  the  injury  and  the  actual  cash 
value  of  the  land  in  the  condition  it  was  im- 
mediately after  the  injury,  with  legal  inter- 
est thereon  to  the  time  of  the  trial 

"If  the  land  is  temporarily,  but  not  per- 
manently, injured,  the  owner  is  entitled  to 
recover  the  amount  necessary  to  repair  the 
injury  and  put  the  land  in.  the  condition  it 
was  at  the  time  immediately  preceding  the 
injury,  with  legal  interest  thereon  to  the 
time  of  the  trial." 

(December  11,  3909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Ada  County 


in  plaintiff's  favor  in  an  action  brought 
to  recover  upon  a  contract  whereby  defend- 
ant agreed  to  pay  a  certain  sum  upon  ful- 
filment of  certain  conditions  which  plain- 
tiff alleged  he  had  complied  with.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  I>.  Williams,  Gnstave  Kroe* 
ger,  and  J.  C.  Johnston  for  appellant 

Mr.  Ira  E.  Barber,  for  respondent: 

The  injury,  if  any,  accruing  to  the  Und 
by  reason  of  the  digging  of  the  ditch  upon 
the  right  of  way  of  the  railroad  is  a  con- 
tinuing injury,  and  one  for  which  the  suc- 
cessor in  title  would  have  a  right  of  action. 

Clarke  v.  Midland  G.  W.  R.  Co.  [1895] 
2  Ir.  Q.  B.  294;  Ohio  &  M.  R.  Co.  v.  Wach- 
ter,  123  111.  440,  5  Am.  St.  Kep.  532,  15 
N.  E.  279;  Van  Hoozier  v.  Hannibal  &  St 
J.  R.  Co.  70  Mo.  145;  New  York  Xat.  Exeh. 
Bank  v.  Metropolitan  Elev.  R.  Co.  108  N. 
Y.  660,  15  N.  E.  445;  North  Vernon  t. 
Voegler,  103  Ind.  314,  2  N.  E.  821;  White- 


33  Atl.  910;  Rome  v.  Perkins,  30  Ga.  154; 
Atlanta  v.  llunnicutt,  95  Ga.  138,  22  «.  E. 
130;  Indianapolis  &  C.  Gravel  Road  Co.  v. 
Belt  R.  Co.  110  Ind.  5,  10  N,  E.  923;  Bloom- 
field  R.  Co.  V.  Grace,  112  Ind.  128,  13  N.  E. 
680;  Indiana,  B.  &  W.  R.  Co.  v.  Allen,  113 
Ind.  308,  3  Am.  St.  Rep.  650,  15  N.  E.  451; 
Ft.  Wayne  v.  Hamilton,  132  Ind.  487,  32 
Am.  St.  Rep.  263,  32  N.  E.  324;  Chicago, 
I.  &  E.  R.  Co.  V.  Patterson,  26  Ind.  A  pp. 
295,  59  N.  E.  688;  Mulholland  v.  Dos 
Moines  A.  &  W.  R,  Co.  QO  Iowa,  740,  33  N. 
W.  726;  Wichita  &  W.  R.  Co.  v.  Fechheimer, 
36  Kan.  45,  12  Pac.  362;  Memphis  &  C.  R. 
Co.  v.  Payne,  37  Miss.  700;  Sou  lard  v.  St. 
Louis,  36  Mo.  546;  Allen  v.  Wabash,  St. 
L.  &  P.  R.  Co.  84  Mo.  646;  Webster  v.  Kansas 
City  &  S.  R.  Co.  116  Mo.  114.  22  S.  W.  474; 
Hickman  v.  Kansas  City,  120  Mo.  110,  23 
L.R.A.  658,  41  Am.  St.  Rep.  684,  25  S.  W. 
225;  McReynolds  v.  Kansas  City,  C.  &  S. 
R.  Co.  34  Mo.  App.  581;  White  v.  North- 
western North  Carolina  R.  Co.  113  N.  C. 
610,  22  L.R.A.  627,  37  Am.  St.  Rep.  639,  18 
S.  E.  330;  Phillips  v.  Postal  Teleg.  Cable 
Co.  130  N.  C.  513,  89  Am.  St.  Rep.  868,  41 
S.  E.  1022;  Piatt  v.  Pennsylvania  Co.  43 
Ohio  St.  228,  1  N.  E.  420;  Cincinnati  v. 
Kemper,  7  Ohio  Dec.  Reprint,  251;  Long- 
worth  V.  Cincinnati,  48  Ohio  St.  637,  29 
N.  E.  274;  Curcton  v.  South  Bound  R.  Co. 
59  S.  C.  371,  37  S.  E.  914;  Frater  v.  Ham- 
ilton County,  90  Tenn.  661,  19  S.  W.  233; 
International  &  G.  N.  R.  Co.  v.  Benitos,  59 
Tex.  326;  Loop  v.  Chamberlain,  17  Wis. 
504,  second  appeal,  20  Wis.  135;  Hackstack 
v.  Keshena  Improv.  Co.  66  Wis.  439,  29  N. 
W.  240. 

In  some  cases  the  question  of  the  pass- 
ing of  title  to  the  property  involved  has 
arisen  in  actions  of  this  kind,  and  in  Wich- 
ita &  W.  R.  Co.  v.  Fechheimer,  supra,  the 
court  said  that  the  owner  is  at  liberty  to 
choose  any  one  of  several  appropriate  rem- 
odics,  and  if  the  railroad  in  its  nature,  de- 
28  L.R.A.(N.S.) 


sign,  and  use,  is  of  a  permanent  character, 
and  the  injuries  permanent  in  their  nature, 
the  owner  may  sue  for  compensation  for 
permanent  appropriation  and  injury;  but 
that  in  such  case  it  should  appear  that  the 
verdict  and  judgment  include  damages  for 
the  entire  injury,  and  it  should  also  clearly 
appear,  from  the  pleadings  or  from  the  evi- 
dence, findings,  and  judgment,  what  in- 
terest in  the  land  the  owner  has  parted 
with,  and  also  what  interest  has  been  ac- 
quired by  the  company. 

In  the  case  of  White  v.  Northwestern 
North  Carolina  R.  Co.,  supra,  an  action  for 
damages  to  plaintiff's  property  resulting 
from  the  construction  of  a  railroad  on  a 
street  in  front  thereof,  the  court  said:  ''It 
will  be  observed  that  the  defendant  did  not 
introduce  its  charter  or  show  that  it  bad 
condemned  any  part  of  the  street  or  the 
rights  or  easement  of  the  abutting  pro- 
prietor. It  justifies  its  conduct  solely  upon 
the  mere  license  of  the  city  of  Winston, 
and  in  this  view  of  the  case  its  occupation, 
in  so  far  as  it  affects  the  plaintiff,  must  be 
regarded  as  unlawful.  If  this  be  so,  the 
plaintiff  may  maintain  a  common-law  ac- 
tion for  damages  to  be  assessed  up  to  the 
time  of  the  trial,  or  it  seems  she  may  sue 
for  the  permanent  damage,  if  any,  which 
has  been  infiicted  upon  her  property  by 
reason  of  the  location  and  construction  of 
the  defendant's  road,  and  by  so  doing  con- 
fer upon  the  defendant  (so  far  as  she  is 
concerned)  an  easement  to  occupy  the 
street." 

Where  a  municipal  corporation  appro- 
priates private  property  for  a  street,  with- 
out .notice  to  a  mortgagee  whose  mortgage 
is  duly  recorded,  the  latter  may  maintain 
an  action  against  the  municipal  corporation 
to  recover  damages  for  the  conversion  of 
his  interest  in  the  property,  and  in  si^h 
an  action  evidence  is  not  admissible  of  the 
condemnation     proceedings    to    which    the 


1909. 


BOISfe  VALLEY  COKSTRUCTiON  CO.  v.  KROEGER. 


971 


house  V.  Fellowes,  10  C.  B.  N.  S.  765; 
Lamb  v.  Walker,  L.  R.  3  Q.  B.  Div.  389; 
Mitchell  V.  Darley  Main  Colliery  Co.  L.  R. 
14  Q.  B.  Div.  125;  Smith  v.  Seattle,  18 
Wash.  484,  63  Am.  St.  Rep.  910,  51  Pac. 
1057;  Church  of  the  Holy  Communion  v. 
Paterson  Extension  R.  Co.  66  N.  J.  L.  218, 
55  L.R.A.  81,  49  Atl.  1030;  Bank  of  Hart- 
ford County  v.  Waterman,  26  Conn.  324. 

Where  one  stands  hy  and  directs  or  per- 
mits another  to  do  an  act,  he  is  precluded 
from  asserting  any  right  thereafter,  to  the 
injury  of  the  other  party. 

Frier  v.  Lowe,  232  111.  622,  83  N.  E. 
1083. 

Atlslilc,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  for  the  re- 
covery of  the  sum  of  $600  on  a  contract 
entered  into  between  the  appellant  and  H. 
P.  Ustick  as  trustee  for  the  respondent  com- 
pany.    The  contract  sued  upon  is  set  out 


at  length  in  the  complaint,  and  reads  as 
follows:  "This  agreement,  between  H.  P. 
Ustick,  trustee,  parties  of  the  first  part, 
and  Theodore  Kroeger,  party  of  .the  second 
part,  is  to  the  effect:  First.— That  for 
and  in  consideration  of  the  sum  of  $1,  the 
receipt  whereof  is  hereby  acknowledged, 
and  other  considerations,  I  hereby  agree  to 
deliver  unto  said  first  parties,  by  good  and 
sufficient  warranty  deed,  a  strip  of  land  de- 
scribed as  follows:  The  north  30  feet  of 
the  southeast  quarter  (S.  E.  i)  of  the 
southeast  quarter  (S.  E.  i)  of  section  twen- 
ty-two (22)  T.  3  N.  R.  2  E.,  in  the  county 
of  Ada,  state  of  Idaho,  for  the  purpose  of 
and  as  a  right  of  way  for  an  electric  rail- 
way to  be  built  upon  standard  gauge,  and 
operated  by  said  first  parties  or  their  as- 
signs, said  deed  to  be  delivered  by  roe  to 
said  first  parties  or  their  assigns,  as  soon 
as  the  track  of  such  electric  railway  is 
laid  upon  the  above-described  property; 
and   for   and  in   consideration  of  the  sum 


mort^n^ee  was  not  made  a  party,  and  of 
which  he  had  no  notice.  Harrison  v.  Sa- 
bina,  1  Ohio  C.  C.  49. 

In  the  following  cases  of  unlawful  tak- 
ing of  property  for  a  public  use,  the  own- 
ers maintained  actions  of  trespass  to  re- 
cover damages  for  the  taking  and  use:  At- 
lantic &  G.  R.  Co.  V.  Fuller,  48  Ga.  423;  Hall 
v.  Pickering,  40  Me.  548;  Natchez,  J.  &  C. 
R.  Co.  V.  Currie,  62  Miss.*  506;  Littleton 
V.  Berlin  Mills  Co.  73  N.  H.  11,  58  Atl.  877; 
Bloodgood  v.  Mohawk  &  H.  River  R.  Co. 
18  Wend-  9,  31  Am.  Dec.  313;  Rusch  v. 
Milwaukee,  L.  S.  &  W.  R.  Co.  54  Wis.  136, 
11  N.  W.  253.  These  ca'Ses  are  to  be  dis- 
tinguished from  the  cases  not  within  the 
scope  of  this  note,  where  the  owner  has 
maintained  the  ordinary  action  of  trespass, 
and  recovered  damages  as  for  a  trespass,  as 
distinguished  from  a  taking  or  a  permanent 
injury. 

In  Republican  Valley  R.  Co.  v.  Fink,  18 
Neb.  82,  24  N.  W.  439,  an  action  to  recover 
damages  for  injury  to  real  estate  unlawful- 
ly taken  by  the  railroad  company,  in  which 
it  was  contended  by  the  defendant  com- 
pany that  the  plaintifTs  statutory  remedy 
was  exclusive,  and  that  an  action  of  tres- 
pass would  not  lie,  this  form  of  action  was 
sustained,  but  a  judgment  for  the  plaintiff 
was  reversed  on  the  ground  of  an  erro- 
neous instruction  in  the  court  below  as  to 
the  measure  of  damages,  the  appellate  court 
saying  that,  though  either  the  owner  or 
the  company  may  institute  proceedings  to 
condemn,  yet,  as  the  award  must  be  made 
and  the  money  paid  or  deposited  before 
the  corporation  has  any  legal  right  to  ap- 
propriate the  property,  if  this  is  not  done, 
an  action  for  injury  to  the  possession  will 
lie,  because  the  corporation  has  no  ]c<^al 
right  to  occupy  the  premises.  "In  an  ac- 
tion for  trespass,  however,  the  corpora- 
tion will  only  be  liable  for  such  damages 
as  result  from  the  wrongful  appropria- 
28  L.R.A.(N.&.) 


tion.  The  value  of  the  land  must  be  ascer- 
tained in  the  mode  pointed  out  in  the  stat- 
ute. .  .  .  The  corporation  does  not  ac- 
quire an  easement  in  the  right  of  way  by 
the  verdict  in  this  case;  that  can  only  be 
done  by  condemnation  proceedings.  .  .  . 
Until  the  land  is  condemned  and  the  dam- 
ages paid,  the  corporation  is  a  trespasser,  . 
and  is  liable  for  the  actual  injury  sus- 
tained, but  that  does  not  include  the  vahie 
of  the  land  taken." 

In  Keil  v.  Chart iers  Vallev  Gas  Co.  131 
Pa.  466,  17  Am.  St.  Rep.  823,  19  Atl.  78, 
where  the  original  entry  was  through  mis- 
take and  condemnation  proceedings  were 
subsequently  instituted,  pending  whicli  an 
action  to  recover  damages  was  brought  by 
the  owner,  it  was  held  that  trespass  would 
lie  for  the  breach  of  the  close,  althotigh  the 
condemnation  proceedings  transferred  the 
adjustment  of  the  damages  necessarily  con- 
sequent upon  the  entry  under  the  right  of 
eminent  domain,  from  the  common-law  ac- 
tion to  the  statutory  proceeding.  "The 
right  to  sue,  however,  vested  at  the  com- 
mission of  the  trespass;  .  .  .  and  dam- 
ages for  the  breacli  of  the  close,  and  for 
any  deprivation  of  use,  or  other  injury  sus- 
tained prior  to  the  tender  of  the  bond,  are 
recoverable  in  this  action.  But  for  the  per- 
manent injury  by  reason  of  the  appropria- 
tion .  .  .  and  the  e fleet  of  such  ap- 
propriation on  the  remainder,  the  damages 
are  secured  by  the  bond,  and  will  be  as- 
sessed in  the  proceeding  instituted  for  that 
purpose,  and  now  pending." 

In  the  case  of  Sherman  v.  Milwaukee, 
L.  S.  &  W.  R.  Co.  40  Wis.  645,  it  was  held 
that  where  a  railroad  company  takes  pos- 
session of  land  for  which  it  is  liable  to 
make  compensation,  without  the  consent 
of  the  owner,  and  without  having  ascer- 
tained and  paid  the  compensation  under  the 
process  given  by  the  statute,  it  is  liable 
to  an  action  of  ejectment  or  to  an  action 
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of  $1,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  other  considerations,  I 
further  agree  and  contract  to  pay  to  said 
first  parties  the  sum  of  six  hundred  and 
*Vioo  dollars,  as  soon  as  said  first  parties 
or  their  assigns  have  constructed  and  put 
into  operation  an  electric  railway  line  from 
the  city  of  Boise  to  the  strip  of  land  above 
described,  said  first  parties  to  give  street 
car  service  of  intervals  of  not  more  than 
thirty  minutes  and  to  charge  a  fare  from 
the  city  of  Bois6  to  said  strip  of  land  of  not 
more  than  5  cents.  This  contract  binds  the 
heirs,  successors,  and  assigns  of  the  parties 
hereto." 

The  defendant  answered,  admitting  the 
execution  of  the  agreement,  but  denying 
that  the   plaintiff  in  the   action   had   per- 


formed the  contract  on  its  part,  and  by 
way  of  further  defense  alleged  thai,  a^ 
part  of  the  consideration  for  the  extvii*i'M 
of  the  contract  to  pay  the  sum  of  .^' •  ' 
mentioned  therein,  Ustick,  as  tru>»tee,  or  Iii^ 
assigns,  were  to  construct  the  electric  rai'- 
way  mentioned  in  the  contract  so  that  it 
would  extend  the  full  length  of  tlie  north 
side  of  the  tract  of  land  described  in  tin* 
agreement,  and  that  both  the  plaintiff  an! 
Ustick  have  failed,  neglected,  and  refuse*! 
to  so  construct  the  line  of  road.  It  m 
further  alleged  in  the  answer  that  the 
plaintiff's  agent,  Ustick,  knew  and  under- 
stood that  defendant  entered  into  such  con- 
tract and  agreement  to  pay  the  sum  of 
$600  for  and  in  consideration  of  the  real 
being  built   upon   the    strip   of  land  men- 


of  trespass,  in  which  the  owner  may  recover 
the  damages  accruing  before  suit  brought, 
but  not  permanent  damages  as  for  the  tak- 
ing  of   the   land. 

There  are  also  numerous  cases  of  action 
to  recover  compensation  for  property  taken 
without  the  consent  of  the  owner  and  with- 
out condemnation  proceedings  or  compensa- 
tion, where  the  right  to  maintain  such  an 
action  did  not  seem  to  be  disputed,  but  in 
which  there  were  various  other  questions 
involved. 

In  Cohen  v.  St.  Louis,  Ft.  S.  &  W.  R. 
Co.  34  Kan.  168,  55  Am.  Rep.  242,  8  Pac. 
138,  the  court  said:  "It  seems  to  be  admit- 
ted by  the  parties  that  an  action  of  this 
kind  may  be  maintained;  or,  in  otiier  words, 
it  seems  to  be  admitted  that  wlicrc  a  rail- 
road company  has  constructed  and  is  op- 
erating its  railroad  through  a  piece  of  land 
belonging  to  another,  wilhotit  having  first 
obtained  a  right  of  way  by  any  formal  con-' 
demnation  proceedings,  and  without  having 
procured  any  title  to  the  land  or  any  ease- 
ment therein,  the  owner  of  the  land  may 
waive  formal  condemnation  proceedings  and 
all  formal  modes  of  transfer,  and  elect  to 
regard  the  action  of  the  railroad  company 
as  taking  the  property  under  the  right  of 
eminent  domain,  and  may  commence  an  or- 
dinary action  to  recover  compensation  for 
all  the  damages  which  he  has  sustained  by 
reason  of  the  permanent  taking  and  appro- 
priation of  the  right  of  way  by  the  railroad 
company.  We  think  such  an  action  may 
be  maintained." 

Other  cases  of  this  kind  at  law  are  Lehigh 
Valley  Coal  Co.  v.  Chicago,  26  Fed.  415; 
Bentonville  R.  Co.  v.  Baker,  45  Ark.  252; 
Porter  v.  Midland  R.  Co.  125  Ind.  476,  25 
N.  E.  556;  Donald  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.  52  Iowa,  411,  3  N.  W.  462;  Central 
Branch  Union  P.  R.  Co.  v.  Andrews,  26  Kan. 
702;  Louisville,  St.  L.  &  T.  R.  Co.  v. 
Stephens,  96  Kv.  401,  49  Am.  St.  Rep.  303, 
29  S.  W.  14;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Donahoo,  59  Tex.  128;  Welsh  v.  Chicago, 
B.  &  K.  C.  R.  Co.  19  Mo.  App.  127;  Ragan 
V.  Kansas  City  &  S.  E.  R.  Co.  Ill  :Mo.  456, 
20  S.  W.  234. 
28  L.R.A.(N.S.) 


Blackwell,  E.  &  S.  W.  R.  Co.  v.  Bebout.  19 
Okla.  63,  91  Pac.  879,  14  A.  &  E.  Ann.  Cas, 
1150,  was  a  case  of  condemnation  proceed- 
ings by  the  company,  consolidated  with  an 
action  for  damages  by  the  owner,  the  peti- 
tion in  the  latter  action  having  been  Hied 
before,  but  valid  service  of  summons  therein 
not  having  been  effected  until  after,  the  con- 
demnation proceedings  were  instituted  br 
the  company;  and  while  it  seems  to  be  ad- 
mitted that  an  owner  might  maintain  f^uch 
an  action  where  his  property  had  been  taken 
without  his  consent  and  without  any  con- 
demnation proceedings  to  acquire  the  ri^rht 
of  way,  yet  it  was  held  in  this  case  that  the 
action  at  law  could  not  be  maintained  to 
recover  damages  for  the  injury  after  con- 
demnation proceedings  had  been  instituted 
by  the  company,  for  the  purpose  of  ascer- 
taining the  rights  of  the  parties  for  an  ap- 
propriation of  a  right  of  way  and  fixing  the 
compensation  of  the  landowner. 

In  Rio  Crande  &  E.  P.  R.  Co.  v.  Ortiz, 
75  Tex.  602,  12  S.  W.  1129,  it  was  held  that 
where  a  railroad  company  takes  private  land 
for  its  right  of  way  without  payment  there- 
for and  without  the  consent  of  the  owner, 
and  the  law  provides  that  payment  shall 
be  made  for  lands  taken  for  public  use  be- 
fore the  right  to  such  use  can  be  aw^uired, 
the  title  remains  in  the  owner  until  the 
money  is  paid,  unless  such  payment  i^ 
waived,  and  he  may  bring  a  direct  action  to 
recover  his  damages  for  the  appropriation. 
A  judgment  for  the  owner  in  such  an  action 
should  be  regarded  merely  as  an  assessment 
of  the  amount  due  him  and  a  demand  there- 
for until  paid.  It  does  not  affect  his  title 
until  the  railroad  company,  by  payment  of 
the  sum  due,  acquires  the  legal  right  to  n<e 
the  land  or  the  right  of  way,  and  while  the 
judgment  remains  unpaid  the  owner  may  de- 
mand and  sue  for  compensation  from  an- 
other railroad  company  which  has  succeeded 
to  the  rights  of  the  original  company,  and 
continues  to  use  the  land. 

There  are  also  cases  in  which  other  forms 
of  relief  have  been  sought,  wherein  the  ripht 
of  the  owner  whose  land  has  been  illegally 
taken  for  a  public  use,  to  maintain  an  ac- 
tion to  recover  compensation  for  a?I  dam- 


1909. 


BOISE  VALLEY  CONSTRUCTION  CO.  v.  KROEGER, 


973 


tioned  and  described  in  the  agreement,  and 
that  it  was  the  purpose  and  intention  of 
the  defendant  to  subdivide  his  tract  of  land 
into  smaller  tracts  and  build  houses  there- 
on for  rent  and  sale,  and  that  the  failure 
on  the  part  of  the  plaintiff  to  build  and 
erect  its  railway  on  such  ground  amounted 
to  a  failure  of  consideration  for  the  prom- 
ise to  pay  the  said  sum  of  $600.  It  is  also 
alleged  that  in  building  its  line  of  road 
plaintiff  had  dug  and  excavated  a  large 
ditch  on  the  south  side  of  its  track,  partly 
on  the  land  of  defendant,  and  partly  on 
the  30-foot  right  of  way  above  referred 
to,  and  that  the  ditch  or  excavation  had 
been  so  made  and  maintained  that  the 
water  used  by  the  defendant  in  irrigating 
the  remainder  of  his  tract  of  land  adjoin- 


( ing  the  right  of  way  would  flow  and  run 
off  into  the  ditch,  and  in  so  doing  cut  deep 
ditches  or  gullies  on  defendant's  land,  and 
otherwise  damage  the  lands  of  defendant 
adjoining  the  said  right  of  way,  and  ren- 
der a  part  of  defendant's  land  worthless, 
to  his  damage  in  the  sum  of  $600.  For  a 
further  and  second  defense  and  counter- 
claim the  defendant  set  up  the  contract 
sued  upon,  and  alleged  that  he  had  prom- 
ised and  agreed  to  convey  a  30-foot  right 
of  way  along  the  north  side  of  his  place 
for  the  purpose  of  building  and  construct- 
ing plaintiff's  line  of  railway,  but  that, 
instead  of  using  and  occupying  the  same 
and  building  the  road  thereon,  the  plaintiff 
had  used  and  occupied  a  portion  of  defend- 
ant's land  contiguous  to  the  proposed  right 


ages  which  he  sustained  by  reason  of  the 
permanent  taking  and  appropriation,  has 
been  affirmed  or  suggested.  Zimmerman  v. 
Kansas  Citv  Northwestern  R.  Co.  75  C.  C.  A. 
425,  144  Fed.  622;  Evansville  &  T.  H.  R.  Co. 
V.  Nve,  113  Ind.  223,  15  N.  K  261;  Cincin- 
nati,"^!!.  &  L  R.  Co.  v.  Clifford,  113  Ind.  460, 
15  N.  E.  524;  Louisville,  N.  A.  &  C.  R.  Co. 
v.  Soltweddle,  116  Ind.  258,  9  Am.  St.  Rep. 
852,  19  N.  E,  111;  St.  Julien  v.  Morgan's  L. 
&  T.  R.  Co.  35  La.  Ann.  924;  St.  Julien  v. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  39  La.  Ann. 
1063,  3  So.  280;  Lawrence  v.  Morgan's  L. 
&  T.  R.  &  S.  S.  Co.  39  La.  Ann.  427,  4  Am. 
St.  Rep.  265,  2  So.  69;  County  Comrs.  v.  Mc- 
Gee,  20  Ohio  C.  C.  201;  Goodin  v.  Cincinnati 
&  W.  Canal  Co.  18  Ohio  St.  169,  98  Am.  Dec. 
95. 

A  rare  instance  where  the  court  has  re- 
fused this  form  of  relief  is  the  case  of  ilolm- 
8on  V.  Alameda  County,  14  Cal.  106,  an 
action  founded  on  implied  assumpsit,  to 
recover  a  compensation  for  land  illegally 
taken  by  the  county  for  a  road,  in  which 
case  the  court  held  that  where  the  com- 
pensation for  land  taken  by  a  county  for  a 
public  use,  as  for  a  road,  does  not  precede 
or  accompany  the  taking,  the  entire  action 
of  the  county  authorities  is  void,  and  a 
suit  against  the  county  for  compensation 
does  not  lie. 

In  Atlantic  &  G.  W.  R.  Co.  y.  Robbins, 
35  Ohio  St.  531,  the  court  said:  "Our  con- 
clusion, therefore,  is  that  the  unlawful  and 
wrongful  conversion  and  use  of  land,  against 
the  will  of  the  owner,  and  under  such  cir- 
cumstances that  he  is  not  prevented  or 
estopped  from  recovering  possession,  will 
not  entitle  such  owner,  where  the  title  still 
remains  in  him,  to  maintain  an  action  to 
recover  a  judgment  for  the  value  of  the 
land,  and  to  an  order  of  sale  of  the  same  to 
pay  the  judgment;  and  that,  in  such  case, 
the  owner  has  his  election  to  proceed  under 
the  [statute]  to  recover  the  compensation 
anl  damages  to  which  he  is  entitled  to 
under  the  Constitution,  or  by  action  for  the 
unlawful  entry  and  possession,  to  recover 
the  possession  and  damages  for  use  and  oc- 
cupation." 
28  L.R.A.(N.S.) 


Equitable  remedies. 

In  the  case  of  Thornton  v.  ShefTield  &  IJ. 
R.  Co.  84  Ala.  109,  5  Am.  St.  Rep.  337,  4  So. 
197,  a  railroad  company  had  taken  posses- 
sion of  land  under  an  agreement  with  the 
owner  for  a  right  of  way  across  his  land, 
upon  certain  conditions  which  it  did  not  ful- 
fil, and  the  court  held  that  the  ownor  was 
entitled  to  maintain  a  bill  in  equity  to  re- 
cover compensation  from  the  company  for 
the  right  of  way,  and  such  bill  would  be 
made  effective  by  injunction,  if  necessary, 
until  the  damages  were  properly  ascer- 
tained, or  until  the  company  obtained  the  * 
right  of  way  in  legal  form. 

In  Organ  v.  Memphis  &  L.  R.  Co.  51  Ark. 
235,  11  S.  W.  96,  the  owner  maintained  a 
claim  for  compensation  in  equity  in  the 
nature  of  a  vendor's  lien. 

In  Florida  Southern  R.  Co.  v.  Hill,  40  Fla. 
1,  74  Am.  St.  Rep.  124,  23  So.  566,  it  was 
held  that  where  a  railroad  company  pos- 
sessing the  power  of  eminent  domain  takes 
bnd  without  the  consent  of  the  owner  and 
without  condemnation  proceedings,  the  lat- 
ter may  elect  to  regard  the  act  of  the 
company  as  done  under  the  right  of  eminent 
domain,  and  may  resort  to  equity  in  the 
first  instance  to  establish  the  amount  due 
him  for  compensation,  and  to  enforce  pay- 
ment thereof  by  charging  it  upon  the  com- 
pany's interest  in  the  land  and  improve- 
ments as  a  lien  thereon,  and  to  foreclose 
such  lien. 

In  the  case  of  Charleston  &  W.  C.  R.  Co. 
V.  Hughes,  105  Ga.  1,  70  Am.  St.  Rep.  17, 
30  S.  E.  972,  where  the  railroad  company 
had  taken  lands  by  condemnation  proceed- 
ings against  the;  assignee  of  a  life  tenant, 
^A'ithout  making  the  remainderman  a  party, 
the  remainderman,  upon  the  death  of  the 
life  tenant,  sought  equitable  relief,  and  the 
court  licld  titat  ('quity  would  determine  the 
compensation  to  be  paid  in  such  a  case,  and 
give  'time  to  the  railroad  company  within 
which  to  settle,  before  allowing  the  owner 
to  recover  the  premises  in  ejectment. 

The  case  of  Phillips  v.  Postal  Teleg.  Cable 
Co.  130  N.  C.  513,  89  Am.  St.  Rep.  868,  41 
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of  way,  and  was  occupying  the  same  with 
its  track  and  right  of  way  to  the  damage 
of  defendant  in  the  further  sum  of  $600. 
Defendant  prays  judgment  for  the  sum  of 
$1,200  for  the  damages  sustained  by  reason 
of  the  acts  set  out  in  his  answer  and  coun- 
terclaims. Judgment  was  entered  in  favor 
of  the  plaintiff  for  the  sum  of  $580,  and 
defendant  has  appealed. 

A  great  many  errors  have  been  assigned, 
but  we  shall  not  undertake  to  treat  them 
separately  or  in  detail,  as  a  consideration  of 
a  part  only  of  the  assignments  will  dispose 
of  all  and  settle  this  appeal. 

In  the  first  place,  it  was  contended  by 
the  defendant  that  he  was  not  liable  to 
pay  the  $600  under  this  contract  until  the 
plaintiff   should  complete   the  construction 


of  its  line  of  road  the  full  length  of  thii 
strip  of  land  agreed  to  be  conveyed  by  de- 
fendant as  a  right  of  way.  The  court  con- 
strued the  agreement  as  embodying  two 
separate  and  distinct  contracts,  the  first 
for  the  conveyance  of  a  right  of  vaj  a^ 
set  out  and  described  in  the  agreement,  and 
the  second  as  a  separate  and  distinct  con- 
tract to  pay  the  sum  of  $600  at  the  time 
and  in  the  manner  specified  in  the  agree- 
ment, viz,,  "as  soon  as  said  first  parties  or 
their  assigns  constructed  and  put  into  oper- 
ation an  electric  railivay  line  from  the  city 
of  Bois^  to  the  strip  of  land  above  de- 
scribed," and  on  the  condition  that  the 
company  should  give  a  street  car  service 
at  intervals  of  not  more  than  thirty  min- 
utes, and  charge  a  fare  of  not  to  exceed 


S.  E.  1022,  holds  that  a  landowner  or  his 
successor  in  interest  may  maintain  an  equi- 
table action  for  the  assessment  and  recovery 
of  permanent  damages,  and  compensation 
for  land  taken  for  and  used  by  a  telegraph 
company. 

Kendall  v.  Missisquoi  &  C.  River  R.  Co.  55 
Vt.  438,  holds  that  a  court  of  chancery  has 
jurisdiction  of  a  bill  to  have  plaintiff's  dam- 
ages ascertained,  and  for  injunction  if  the 
damages  are  not  paid,  where  the  railroad 
company  has  taken  plaintiff's  land  without 
his  consent  and  without  any  compliance 
with  the  statutes  as  to  taking  lands  for 
•  railroads. 

In  Ashley  v.  Little  Rock,  56  Ark.  391,  19 
S.  W.  1058,  it  is  said  that  one  whose  land 
is  taken  by  a  railroad  company  withotit  his 
consent  and  without  condemnation  proceed- 
ings has  an  equitable  quasi  vendor's  lien, 
the  enforcement  of  which  is  in  fact  specific 
performance. 

The  owner  of  a  mortgage  interest  in  land 
taken  by  a  railroad  company  for  its  right 
of  way,  without  its  making  compensation 
therefor,  the  land  being  taken  after  the 
condition  in  the  mortgage  was  broken,  but 
before  foreclosure,  has  a  lien  thereon  en- 
forceable in  equity  for  its  equivalent  in 
money,  which  lien  holds  although  the  mort- 
gagor has  agreed  with  the  company  as  to 
the  amount  of  damages,  and  although  the 
company  is  insolvent,  and  the  railroad  is 
owned  and  operated  by  a  new  company 
formed  by  the  mortgagees  of  the  former 
company  after  foreclosure  of  their  mort- 
gage. Adams  v.  St.  Johnsbury  &  L.  C.  R. 
Co.  57  Vt.  240. 

The  case  of  Bridgman  v.  St.  Johnsbury 
&  L.  C.  R.  Co.  58  Vt.  198,  2  Atl.  467,  also 
holds  that  where  a  railroad  company  took 
private  land  for  railroad  purposes,  the  owner 
haa  a  lien  on  the  land  enforceable  in  equity 
for  his  damages,  which  lien  is  not  affected 
by  bringing  suit  at  law  against  such  com- 
pany to  recover  damages  for  the  taking,  and 
obtaining  judgment  therein  under  a  statute; 
and  such  judgment  is  conclusive  as  to  the 
amount  of  damages  to  be  recovered  in  a  pro- 
ceeding to  foreclose  the  lien  against  a  sub-  j 
sequent  company  which  succeeded  to  the ' 
rights  of  the  first  company. 
28  L.R,A.(N.S.) 


Statutory  remedy  as  exclusive  of  action  for 
compensation  or  permanent  damages. 

There  are  many  cases  of  actions  to  recov- 
er compensation  by  way  of  damages  for  the 
unlawful  taking  of  property  for  a  publio 
purpose,  without  the  consent  of  the  owner 
and  without  condemnation  proceedings,  in 
which  the  form  of  action  has  been  objected 
to  on  the  sole  ground  that  a  statutory 
remedy  was  provided,  which  remedy  was 
alleged  to  be  exclusive  of  the  common- law 
remedy. 

In  this  connection,  it  is  necessary  to  dis- 
tinguish those  cases  where  there  has  been 
a  "taking"  or  injury  of  private  property  in 
strict  compliance  with,  and  pursuant  to,  a 
statute  specifically  authorizing  a  particu- 
lar public  work,  and  providing  the  method 
of  compensation  for  those  injured  thereby, 
but  where,  such  compensation  not  having 
been  made,  an  action  is  brought  at  common 
law  to  recover  damages.  Such  cases  are  not 
within  the  scope  of  this  note. 

To  constitute  a  legal  taking  (under  ex- 
press statutory  authority),  by  which  tho^e 
acts  which  cause  the  damage  can  be  justi- 
fied, and  thereby  remit  the  party  to  such  ex- 
clusive statutory  remedy,  it  must  be  shown 
that  the  requirements  of  law  have  been 
strictly  complied  with.  Hamor  v.  Bar  Har- 
bor Water  Co.  78  Me.  127,  3  Atl.  40. 

In  the  cases,  however,  where  the  'i-aking** 
is  unlawful  because,  if  specially  authorized 
by  statute,  such  statute  has  not  been  strict- 
ly complied  with,  or  because,  if  assumed  to 
be  effected  under  mere  general  charter  pow- 
ers to  exercise  the  right  of  eminent  domain, 
no  condemnation  proceedings  have  been  had 
or  compensation  made,  nor  the  consent  of 
the  owner  obtained  to  such  taking,  any 
statutory  remedy  provided  has  been  gen- 
erally held  not  to  be  exclusive  of  the 
pre-existing  common-law  remedy,  unh^-? 
the  statute  providing  such  new  form  of 
relief  specifically  provides  that  it  shall  be 
exclusive. 

Where  a  city  is  specially  authorized  by 
statute,  by  and  through  the  agency  of  a 
certain  water  board,  "to  take,  hold,  and 
convey  to,  into,  and  through  said  city"  the 
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5  cents,  between  Bois6  City  and  the  strip 
of  land  described  in  the  agreement.  The 
court  accordingly  took  the  view,  and  so 
instructed  the  jury,  that  this  $600  became 
due  as  soon  as  the  company  completed  its 
line  of  road  "to"  the  strip  or  tract  of  land 
described  in  the  agreement  to  be  conveyed 
for  a  right  of  way,  and  the  maintenance  of 
a  thirty-minute  service  at  a  5-ccnt  fare. 
We  are  satisfied  that  the  court  placed  the 
correct  construction  on  this  contract.  It 
embodied  two  separate  and  distinct  con- 
tracts, and  under  its  terms  the  company 
might  have  earned  the  right  to  collect  this 
sum  of  money,  and  yet  not  be  in  a  position 
to  demand  the  right  of  way.  It  was  clear- 
ly entitled  to  collect  the  sum  agreed  to 
be  paid  upon  completion  of  its  road  to  the 


boundary  line  of  defendant's  premises  as 
described  in  the  agreement,  and  instituting 
the  service  as  stipulated.  Appellant  con- 
tends that  he  was  entitled  to  show  by 
parol  what  the  "other  consideration"  was 
as  mentioned  in  the  agreement.  That  po- 
sition is  correct,  and  was  so  recognized  by 
the  trial  court,  but  that  does  not  aflfect, 
alter,  or  modify  the  stipulation  in  the 
agreement  that  the  money  should  be  paid 
"as  soon  as  said  first  party  or  his  assigns 
have  constructed  and  put  into  operation 
an  electric  railway  line  from  the  city  of 
Bois6  to  the  strip  of  land  above  described," 
etc.  This  fixes  the  maturity  of  the  obliga- 
tion to  pay. 

The  inquiry  as  to  whether  the  road  has 
been   built  over  the  lands  proposed  to   be 


water  of  a  certain'  stream,  but  the  board 
does  not  strictly  comply  with  the  provisions 
of  the  statute  in  so  taking  the  water, 
they  and  the  city  are  each  liable  in  an  action 
of  tort  in  the  nature  of  trespass,  though  if 
the  statute  had  been  strictly  complied  with, 
the  owner's  statutory  remedy  for  compensa- 
tion would  have  been  exclusive.  Wamesit 
Power  Co.  v.  Allen,  120  Mass.  352;  Lund  v. 
New  Bedford,  121  Mass.  286. 

In  the  following  cases  of  unlawful  taking 
of  private  property  for  a  public  use,  com- 
mon-law actions  to  recover  compensation 
by  way  of  damages  for  the  unlawful  tak- 
ing and  appropriation  have  been  maintained 
over  the  objection  that,  while  the  owner 
was  entitled  to  compensation,  his  only 
method  of  obtaining  same  was  pursuant  to 
some  statute  providing  a  remedy,  but  not 
declaring  it  to  be  exclusive:  Cator  v.  Lew- 
isham  Dist.  5  Best  &  S.  115;  Turner  v. 
Sheffield  &  R.  R.  Co.  10  Mecs.  &  W.  425; 
North  Shore  R.  Co.  v.  Pion,  L.  R.  14  App. 
Cas.  612;  Saunby  v.  Water  Comrs.  [1906]  A. 
C.  110,  reversing  34  Can.  S.  C.  650;  Ilanlcy 
V.  Toronto,  H.  &  B.  R.  Co.  11  Ont.  L.  Rep. 
91;  Wicher  v.  Canadian  P.  R.  Co.  16  Mani- 
toba L.  Rep.  343;  Thompson  v.  Sydney,  40 
N.  S.  562;  Denslow  v.  New  Haven  &  N. 
Co.  16  Conn.  98;  Healey  v.  New  Haven,  49 
Conn.  394;  HoUey  v.  Torrington,  63  Conn. 
426,  28  Atl.  613;  Summy  v.  Mulford,  5 
Blackf.  202;  Lane  v.  Miller,  22  Ind.  104; 
Toney  v.  Johnson,  26  Ind.  382;  Montgomery 
County  V.  Miller,  82  Ind.  572;  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  V.  Swinney,  97  Ind.  586; 
Chicago,  I.  &  E.  R.  Co.  v.  Patterson,  26  Ind. 
App.  295,  59  N.  E.  688;  Drady  v.  Dos  Moines 
&  Ft.  D.  R.  Co.  57  Iowa.  393,  10  N.  W.  754; 
Birge  v.  Chicago,  M.  &  St.  P.  R.  Co.  65  Iowa, 
440,  21  N.  W.  767;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Weaver,  10  Kan.  344;  Hamor  v. 
Bar  Harbor  Water  Co.  78  Me.  127,  3  Atl.  40; 
Ash  V.  Cummings,  50  N.  H.  591;  Mellcn  v. 
Western  R.  Corp.  4  Gray,  301;  Wamosit 
Power  Co.  V.  Allen  and  Lund  v.  New  Bod- 
ford,  supra;  Brickett  v.  Haverhill  Aqueduct 
Co.  142  Mass.  394,  8  N.  E.  119;  Copiah 
County  V.  Lusk,  77  Miss.  136,  24  So.  972; 
Soulard  v.  St.  I^ui«,  36  Mo.  546;  Jamison 
V.  Sprinefield,  53  Mo.  224;  Markowitz  v. 
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Kansas  City,  125  Mo.  485,  46  Am.  St.  Rep. 
498,  28  S.  W.  642;  Republican  Valley  R.  Co. 
V.  Fink,  18  Neb.  82,  24  N.  W.  439;  Seeley  v. 
Amsterdam,  64  App.  Div.  9,  66  N.  Y.  Supp. 
221;  Phillips  v.  Postal  Teleg.  Cable  Co.  130 
N.  C.  513,  89  Am.  St.  Rep.  868,  41  S.  E. 
1022;  Hathaway  v.  Springfield,  Mt.  V.  &  P. 
R.  Co.  2  Ohio  Dec.  Reprint,  349;  Cincinnati 
v.  Coombs,  16  Ohio,  181;  Brown  v.  Powell, 
25  Pa.  229;  Inman  v.  Tripp,  11  R.  I.  520,  23 
Am.  Rep.  520;  Curcton  v.  South  Bound  R. 
Co.  59  S.  C.  371,  37  S.  E.  914;  Duck  River 
R.  Co.  V.  Cochrane,  3  Lea,  478;  Bellingham 
Bay  R.  &  Nav.  Co.  v.  Loose,  2  Wash.  500,  27 
Pac.  174;  Downs  v.  Seattle  &  M.  R.  Co.  5  • 
Wash.  778,  32  Pac.  745,  33  Pac.  973. 

Other  cases  to  the  same  efTect  on  this 
point,  though  in  each  a  judgment  for  the 
plaintiff  was  reversed  on  other  grounds,  are: 
Pratt  V.  Saline  Valley  R.  Co.  130  ^fo.  App. 
175,  108  S.  W.  1099;  Blesch  ▼.  Chicago  ft 
N.  W.  R.  Co.  43  Wis.  183. 

Where  condemnation  proceedings  have 
been  instituted,  and  there  has  been  a  taking 
of  private  property  for  a  public  use  thereun- 
der, but  such  proceedings  are  for  some  rea- 
son void,  either  as  a  whole  or  as  to  some 
particular  person,  and  such  person  has 
brought  a  common -law  action  to  recover  his 
compensation  or  damages,  it  has  been  held, 
where  the  point  was  raised,  that  the  owner 
is  not  obliged  to  seek  his  remedy  by  appeal 
in  such  void  proceedings,  or  is  not  in  any 
way  barred  thereby,  but  may  maintain  his 
common-law  action  for  the  recovery  of  the 
compensation  to  which  he  may  be  entitled. 
Overmann  v.  St.  Paul,  39  Minn.  120,  39  N. 
W.  66;  Badgely  v.  Hamilton  County,  1  Dis- 
ney (Ohio)  316.  In  the  latter  case,  the 
court  said:  "The  whole  case  may  be 
summed  up  thus:  The  property  of  the 
plaintiff  has  been  taken  and  appropriated 
to  the  use  of  the  county,  by  its  properly 
authorized  agents,  and  for  a  lawful  purpose. 
It  has  been  thus  taken  without  the  plain- 
tiff's consent  and  without  being  paid  for. 
The  law  says  it  shall  be  paid  for,  and  has 
provided  a  remedy;  but  the  special  remedy 
thus  provided  has  failed  the  plaintiff,  with- 
out fault  on  his  part.  He  is,  therefore,  re- 
mitted, of  necessity,  to  his  action  against 
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given,  and  in  accordance  with  the  contract, 
will  properly  arise  at  such  time  as  the 
company  demands  a  conveyance  for  the 
right  of  way.  It  is  not  involved  in  this 
action. 

In  the  progress  of  the  trial  the  defendant 
asked  leave  to  amend  his  ^second  alleged 
counterclaim  so  as  to  set  out  the  contract 
entered  into  between  the  parties,  and  to 
allege  the  corporate  capacity  of  the  plaiu- 
tiiT,  and  more  fully  plead  the  fact  that  the 
plaintiff  corporation  had  taken  and  occu' 
pied  and  used  a  portion  of  defendant's  land 
not  embraced  in  the  right  of  way  which 
defendant  had  contracted  to  convey.-  The 
record  is  not  entirely  clear  as  to  the  ex- 
tent of  the  proffered  amendment,  but  the 
position  taken  is  clarified  by  the  ruling  of 
the  court  denying  the  application  of  the 
defendant  to  amend.  The  court  said:  "You 
have  apparently  attempted  to  set  up  that 
they  had  taken  an  additional  tract  of 
land  to  this  30-foot  strip,  and  the  allega- 
tion does  not  support  the  fact,  although 
your  evidence,  perhaps  one  view  of  it,  will 
show  that;  but  I  am  satisfied,  even  if  that 
was  true,  that  there  would  not  be  a  good 
cause  of  action  for  a  counterclaim  here,  be- 
cause if  they  have  taken  land  that  did 
not  belong  to  them,  why  the  defendant  still 
owns  the  land,  and  would  own  the  land. 
If  you  recovered  judgment,  it  would  not  set- 
tle the  question  of  title  here  to  the  prop- 
erty, and  I  do  not  believe  defendant  can 
sell  that  strip  of  land  in  that  way.  If 
they  have  taken  land  he  has  not  conveyed 
to  them,  'or  agreed  to  convey  to  them,  the 
defendant's  action  would  probably  be  by 
ejectment,  and  with  that  view  of  the  case 
I  don't  see  any  necessity  for  granting  per- 
mission to  amend,  because  it  would  be 
necessary  for  you  to  amend  further,  and 
that  additional  amendment  the  court  will 


still  hold  is  not  a  subject  of  counterclaim, 
the  taking  of  additional  land,  because  yoa 
are  asking  for  the  full  value  of  it,  and 
if  the  court  should  award  it,  you  would  still 
own  the  land  after  you  had  the  value  of 
it,  the  title  would  still  be  in  your  client 
or  his  grantee,  whoever  it  might  be/'  It 
will  thus  be  seen  from  the  ruling  of  the 
court  that  the  court  took  the  view  that  a 
person  whose  land  has  been  taken  by  a 
railroad  company  for  a  right  of  way,  with- 
out being  taken  under  a  conveyance,  dedi- 
cation, or  in  the  exercise  of  the  right  of 
eminent  domain,  cannot  maintain  an  action 
against  the  company  for  the  value  of  the 
property  taken.  This  necessarily  leads  to 
an  inquiry  as  to  the  rights  of  a  landowner 
whose  lands  have  been  seized  and  entered 
upon  by  a  public  service  corporation  with- 
out first  obtaining  the  right  to  do  so,  either 
by  contract  or  by  pursuing  the  statute  con* 
ferring  the  power  of  eminent  domain. 

In  United  States  v.  Great  Falls  Mfg. 
Co.  112  U.  S.  645,  28  L.  ed.  846,  5  Sup. 
Ct.  Rep.  306,  the  Supreme  Court  of  the 
United  States  was  considering  a  case  where 
the  agents  of  the  government  had  appro- 
priated private  property  for  a  public  use, 
without  any  previous  conveyance,  dedica- 
tion, or  condemnation,  and  the  court  in 
passing  on  the  question  said:  "The  law 
will  imply  a  promise  to  make  the  required 
compensation  where  property,  to  which  the 
government  asserts  no  title,  is  taken  pur- 
suant to  an  act  of  Congress,  as  private 
property  to  be  applied  for  public  uses. 
Such  an  implication  being  consistent  with 
the  constitutional  duty  of  the  government, 
as  well  as  with  common  justice,  the  claim- 
ant's cause  of  action  is  one  that  arises 
out  of  implied  contract,  within  the  meaning 
of  the  statute  which  confers  jurisdiction 
upon  the  court  of  claims,  of  actions  found- 


the  county  as  at  common  law,  for  the  dam- 
ages   he    has    sustained." 

In  Hull  V.  Chicago,  B.  &  Q.  R.  Co.  21  Neb. 
371,  32  N.  W.  162,  an  action  of  ejectment  by 
the  owner  of  land  taken  by  the  railroad 
company  after  void  condemnation  proceed- 
ings, the  court  said:  "While  the  manner 
of  ascertaining  the  damages  is  exclusive, 
yet  if  a  railroad  company  takes  and  occu- 
pies real  estate  without  taking  the  necessary 
legal  steps  to  condemn  the  land,  and  thus 
making  its  possession  rightful,  it  is,  as  all 
others  under  like  circumstances,  a  tres- 
passer, and  cannot  justify  its  possession. 
Therefore  the  usual  common-law  remedies 
are  available  to  the  owner." 

In  the  case  of  Pettis  v.  Providence,  11  R. 
I.  372,  the  city  of  Providence  had  instituted 
statutory  proceedings  relative  to  opening 
highways,  and  this  was  a  petition  for  a  jury 
trial  to  determine  the  amount  of  damages 
due  to  the  petitioner.  The  petition  was  dis- 
mis^ed  on  the  ground  that  the  statute  pro- 
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visions  had  not  been  strictly  complied  with 
by  the  city, — the  court  saying:,  **His  prop- 
erty, therefore,  though  it  has*  been  taken 
from  him,  cannot  be  regarded  as  having  been 
duly  taken  or  condemned  under  the  act,  and, 
consequently,  it  would  be  premature  to  im- 
panel a  jury  under  the  act  to  determine  tlio 
damages.  The  city  of  Providence,  in  disjHw 
sessing  him  of  his  property,  inasmuch  as  it 
did  not  proceed  in  pursuance  of  the  art, 
must  be  regarded  as  a  wrongdoer,  and  wc 
see  nothing  to  prevent  the  petitioner  from 
suing  it  as  a  trespasser." 

But  even  when  the  other  party  has  not 
proceeded  regularly,  the  owner  may  be  re- 
mitted to  the  statutory  remedy,  and  lose 
his  right  of  action  at  common  law  to  re- 
cover compensation,  in  consequence  of  his 
assent  to  the  proceedings  and  waiver  of  the 
irregularities.  Woolard  v.  Nashville,  108 
Tenn.  353,  67  S.  W.  801;  Strickford  v.  Bos- 
ton &  M.  R.  Co.  73  N.  H.  81,  59  Atl.  367. 
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ed  'upon  any  contract,  express  or  implied, 
with  the  government  of  the  United  States.' " 
In  Cohen  v.  St.  Louis,  Ft.  S.  &  W.  R,  Co. 
34  Kan.  158,  8  Pac.  138,  55  Am.  Rep.  242, 
the  supreme  court  of  Kansas  considered 
the  right  of  a  landowner  to  waive  the  reme- 
dies of  ejectment,  injunction,  and  trespass, 
and  to  sue  for  the  value  of  the  land  taken, 
and  the  rule  adopted  is  stated  in  the  sylla- 
bus as  follows:  "Where  a  railroad  com- 
pany has  constructed  and  is  operating  its 
railroad  through  a  piece  of  land  belonging 
to  another,  without  having  obtained  a  right 
of  way  by  any  formal  condemnation  pro- 
ceedings, and  without  having  procured  any 
title  to  the  land  over  which  it  operates  its 
railroad,  or  any  easement  therein,  the  own- 
er of  the  land  may  waive  formal  condem- 
nation proceedings  and  all  formal  modes  of 
transfer,  and  elect  to  regard  the  action  of 
the  railroad  company  as  taking  the  prop- 
erty under  the  right  of  eminent  domain, 
and  may  commence  an  ordinary  action  to 
recover  compensation  for  all  the  damages 
which  he  has  sustained  by  reason  of  the 
permanent  taking  and  appropriation  of  the 
right  of  way  by  the  railroad  company." 
2  Elliott,  Railroads,  §  1048,  says:  "In 
many  of  the  states  a  suit  at  common  law 
may  be  maintained  upon  the  implied  prom- 
ise to  pay  a  just  compensation  for  the 
lands  taken.  And  for  any  taking  or  injury 
for  which  the  statute  does  not  provide  a 
remedy  the  landowner  may  sue  at  common 
law.  Some  of  the  courts  hold  that,  even 
though  the  original  taking  was  wrongful, 
the  landowner  may  affirm  the  taking  and 
sue  for  compensation,  and  a  recovery  in 
such  a  suit  vests  the  right  to  the  lands 
in  the  defendant."  Many  cases  are  cited 
in  the  notes  to  this  text  sustaining  the 
principle  as  stated.  For  authorities  to  the 
same  effect,  see  Central  Branch  Union  P.  R. 
Co.  V.  Andrews,  26  Kan.  702;  Wichita  & 
W.  R.  Co.  V.  Fechheimer,  36  Kan.  45,  12 
Pac.  362;  Evans ville  &  T.  H.  R.  Co.  v.  Nye, 
113  Ind.  223,  15  N.  E.  261;  Lawrence  v. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  39  La. 
Ann.  427,  4  Am.  St.  Rep.  265,  2  So.  69; 
Zimmerman  v.  Kansas  City  Northwestern 
R.  Co.  75  C.  C.  A.  424,  144  Fed.  622; 
Southern  R.  Co.  v.  Hood,  126  Ala.  312,  85 
Am.  St.  Rep.  32,  28  So.  662;  Galveston,  H. 
A  S.   A.  R.  Co.  V.  Pfeuffer,  56  Tex.  66. 

It  must  be  remembered  that  in  this  case 
the  company  which  is  alleged  to  have  ap- 
propriated appellant's  land  is  a  corporation 
that  is  granted  the  right  of  eminent  domain 
by  both  the  Constitution  and  statute  of 
this  state.  Const,  art.  1,  §  14;  Rev.  Codes. 
§  5210;  Portneuf  Irrigating  Co.  v.  Budge, 
16  Idaho,  116,  100  Pac.  1046.  Appellant, 
knowing,  therefore,  as  he  must  have,  that 
the  respondent  company  had  the  right  to 
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take  his  property  by  proceedings  under 
the  power  of  eminent  domain,  might  have 
concluded  to  waive  the  condemnation  pro- 
ceedings  and  take  the  value  of  the  prem- 
ises appropriated,  without  any  controversy 
over  the  right  to  take  the  same.  He  like- 
wise had  a  right  to  assume  that  the  com- 
pany would  pay  him  a  reasonable  compen- 
sation therefor.  If  it  failed  to  do  so,  he 
would  be  clearly  entitled  to  sue  on  the 
implied  promise  and  contract  to  pay  him 
the  reasonable  value  of  the  land  taken. 
If  the  company  entered  upon  appellant's 
land  with  his  consent  and  acquiescence, 
and  thereafter  constructed  its  railroad  and 
began  operating  its  trains,  it  would  then 
be  engaged  in  a  lawful  business  of  a  quasi 
public  character  in  serving  the  public,  and 
it  would  then  be  too  late  for  appellant  to 
pursue  his  remedy  against  the  company  by 
way  of  ejectment  or  injunction.  Southern 
R.  Co.  V.  Hood,  and  Evansville  &  T.  H.  R. 
Co.  V.  Nye,  supra;  16  Cyc.  Law  &  Proc.  p. 
768,  and  cases  cited  in  note.  Whether  it 
entered  and'  took  possession  of  his  lands, 
either  with  or  without  his  consent  or  ac- 
quiescence, he  would  still  have  a  right  to 
assume,  in  the  absence  of  an  agreement  or 
understanding  to  the  contrary,  that  the  com- 
pany would  pay  him  the  reasonable  value  of 
the  lands  taken.  If  A  steals  B's  horse,  13 
may  pursue  the  property  in  claim  and  de- 
livery, or  he  may  waive  the  tort  and  sue 
as  upon  contract  for  the  reasonable  value 
of  the  animal,  and  A  will  not  be  heard  in 
a  court  of  justice  to  answer  and  deny  the 
contract,  and  set  up  as  a  defense  that  ho 
stole  the  animal.  So,  in  a  case  of  this 
kind,  if  A  should  seize  and  appropriate 
B's  real  estate  for  an  easement  authori/.ed 
under  the  Constitution  and  statute  of  the 
state,  B  may  maintain  his  action  to  oust 
and  eject  the  trespasser,  or  he  may  enjoin 
him  from  using  and  occupying  the  land,  or 
he  may  waive  both  such  remedies,  and  sue 
upon  an  implied  contract  to  pay  reasonable 
compensation  for  the  property  taken.  In 
the  latter  event  title  to  the  easement  vests 
in  the  company  appropriating  the  property 
when  the  judgment  is  paid,  in  the  same 
manner  as  it  does  upon  condemnation  un- 
der the  statute. 

While  the  court's  statement  as  to  the  ap- 
pellant's rights  with  reference  to  any  addi- 
tional land  the  company  had  taken  for  its 
right  of  way  was  erroneous  as  a  matter  of 
law,  still  it  is  doubtful  if  any  error  was 
committed  in  this  respect  on  account  of 
the  defective  and  insufficient  manner  in 
which  the  second  counterclaim  had  been 
pleaded,  and  but  very  little  improvement 
was  ofTercd  to  the  pleading  by  the  proposed 
amendment.  It  may  be  said,  however,  that 
the  defendant  in  the  action  was  forestalled 
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by  the  announcement  of  the  court  as  to 
his  view  of  the  law.  A  complaint  in  such 
case,  seeking  to  recover  the  value  of  land 
taken  by  a  public  service  corporation  where 
no  condemnation  has  been  had,  should  be 
specific  as  to  the  description  of  the  prem- 
ises, and  also  as  to  its  allegations,  show- 
ing that  the  pleader  is  proceeding  on  the 
theory  that  the  land  has  been  wholly  taken, 
and  that  he  is  seeking  the  entire  value 
thereof,  so  that,  after  judgment  and  pay- 
ment, the  right  to  the  easement  may  vest 
in  the  company.  Wichita  &  W.  R.  Co.  v. 
Fechheimer,  supra.  Since  we  have  con- 
cluded that  this  case  must  be  reversed  on 
other  grounds,  we  advise  that  the  defend- 
ant be  allowed  to  amend  his  counterclaim, 
if  he  so  desires,  in  order  to  bring  the  same 
within  the  rule  herein  announced. 

Appellant  requested  an  i.ist ruction  as  to 
the  effect  of  a  boundary  line  which  existed 
between  his  property  and  that  of  the  ad- 
joining owners,  announcing  the  rule  as  to 
the  relative  weight  and  importance  to  be 
given  to  such  boundary  line  and  a  survey 
establishing  the  true  line  after  the  disap- 
pearance of  the  government  monuYnents. 
The  court  declined  to  give  the  requested 
instruction,  but  instead  thereof  gave  the 
following  instruction:  *'You  are  instructed 
that,  if  you  find  from  the  evidence  that  the 
row  of  trees  testified  to  has  been  ac- 
quiesced in  and  adopted  by  the  owners  of 
the  tracts  of  land  as  the  dividing  line  be- 
tween the  land  of  the  defendant  and  the 
land  adjoining  on  the  north  for  a  long 
period  of  years,  and  the  owners  of  the 
two  tracts  have  cultivated  and  improved 
their  respective  land  up  to  the  said  line 
for  a  period  of  time  longer  than  five  years, 
then  such  fact  would  be  better  evidence  of 
the  location  of  the  line  between  the  two 
tracts  of  land  than  any  survey  made  since 
such  row  of  trees  was  adopted  as  such  line. 
If,  however,  you  find  from  the  evidence  that 
the  plaintiff  when  locating  its  line  found 
that  said  trees  were  not  the  correct  dividing 
line,  and  afterwards  constructed  its  road 
on  the  true  line,  and  that  the  defendant 
before  said  road  was  constructed  had  hti 
actual  survey  made,  and  found  thereby 
that  the  line  adopted  by  plaintiff  was  cor- 
rect, and  thereafter  stood  by  without  ob- 
jection and  permitted  the  plaintiff  to  con- 
struct its  works  upon  such  line,  then,  in 
that  event,  he  should  not  be  permitted,  aft- 
er construction  of  said  road,  to  complain 
that  it  was  not  constructed  upon  the  true 
line."  The  first  part  of  this  instruction 
announcing  the  law  as  to  acquiescence  in 
the  boundary  line  estahlisliod  by  the  co- 
terminous landowners  was  as  favorable  to 
appellant  as  he  was  entitled  to  have  giv- 
en to  the  jury.  That  instruction  is  in  sub- 
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stantial  accord  with  the  rule  recently  an- 
nounced by  this  court  in  Bayhouse  t.  Ur- 
quides,  17  Idaho,  286,  105  Pac.  1066.  Ap- 
pellant assigns  error  against  the  giving  ot 
the  latter  part  of  the  foregoing  instruc- 
tion as  to  his  right  to  recover  in  the  eveni 
he  had  permitted  the  plaintiff  to  conitn.c: 
its  road  upon  his  land,  or  had  acquiesced 
therein.  This  part  of  the  instruction  was 
erroneous.  While  such  conduct  on  the  part 
of  the  appellant  would  have  precluded  bim 
from  subsequently  maintaining  the  action 
of  ejectment  against  the  railroad  company, 
and  likewise  have  prevented  him  from  main- 
taining injunction  against  the  companT  con- 
tinuing its  construction  and  operation 
(Southern  R.  Co.  v.  Hood,  126  Ala.  312, 
85  Am.  St.  Rep.  32,  28  So.  662;  Evansville 
&  T.  H.  R.  Co.  V.  Nye,  113  Ind.  223,  15  X. 
E.  261),  still  such  conduct  would  not  deve^^t 
him  of  the  title  to  his  property,  nor  wouM 
it  be  inconsistent  with  the  assumption  on 
his  part  that  the  company  would  pay  him 
for  the  land  that  it  was  appropriating  for 
its  right  of  way.  See  eases  hereinbefore 
cited. 

Appellant  assigns  the  giving  of  the  fol- 
lowing instruction  as  error:  "If  you  believe 
from  the  evidence  as  alleged  in  the  answer 
that  the  plaintiff  committed  injuries  to  the 
land  of  the  defendant  in  the  building  of  the 
railway  grade  mentioned  in  the  pleadings 
and  the  evidence,  and  you  further  believe 
from  the  evidence  that  since  the  commission 
of  such  injury  the  defendant  has  sold  and 
disposed  of  his  said  lands,  then  the  court 
instructs  you  that  the  defendant  may  not 
recover  for  any  injuries  to  said  lands  save 
such  as  may  have  accrued  to  the  same,  as 
you  may  believe  from  the  evidence  accrued 
thereto,  between  the  building  of  such  grade 
or  embankment  and  the  time  of  the  sale 
of  such  lands.''  It  appeared  from  the  evi- 
dence that  appellant  had  sold  this  land  and 
parted  with  the  title  some  time  prior  to 
the  commencement  of  this  action,  and  that 
evidence  is  clearly  what  called  forth  this 
instruction.  There  seems  to  be  a  diversity 
of  opinion  among  the  courts  as  to  the  par- 
ticular actions  of  this  character  in  which 
one  recovery  only  will  be  allowed,  and 
that  for  past,  present,  and  prospective  dam- 
ages, and  the  cases  in  which  a  separate 
recovery  will  be  allowed,  from  time  to 
time,  for  recurring  damages  that  maj  he 
sustained  by  the  party.  There  is  a  Ions 
line  of  authorities,  however,  holding  that, 
where  the  acta  of  the  tort  feasor  have  heen 
completed  and  consummated,  and  the  cau«« 
from  which  the  injury  must  necessarilj 
flow  are  patent  and  obvious,  and  the  injarr. 
if  any,  is  permanent, — past,  present,  and 
prospective  damages  can  as  readily  be  esti- 
mated in  advance  as  after  successive  dan- 
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ages  Lave  occurred,  and  that  the  better 
rule  is  to  allow  only  one  recovery,  and  per- 
mit it  to  embrace  all  damages  for  past, 
present,  and  future  injury  to  the  property. 
Chicago  &  E.  I.  R.  Co.  v.  Loeb,  59  Am.  Rep. 
341,  and  note  (118  111.  203,  8  N.  E.  460) ; 
Fowle  V,  New  Haven  &  N.  Co.  112  Mass. 
334,  17  Am.  Rep.  106. 

The  general  rule  is   well  stated  by  the 
supreme   court  of  Massachusetts  in   Fowle 
V.  New  Haven  &  N.  Co.  as  follows:     "As 
a    general    rule,   a   new    action   cannot    be 
brought  unless  there  be  a  new  unlawful  act 
and    fresh    damage.     .     .     .     The    case    at 
bar  is  not  to  be  treated  strictly  in  this  re- 
spect as  an  action  for  an  abatable  nuisance. 
MoJ-e  accurately  it  is  an  action  against  the 
defendant  for  the  construction  of  a  public 
work  under  its  charter  in  such  a  manner  as 
to  cause  unnecessary   damage  by   want  of 
reasonable  care  and  skill  in  its  construction. 
For  such  an  injury  the  remedy  is  at  common 
law.     And  if  it  results  from  a  cause  which 
is    either   permanent    in   its    character,   or 
which  is  treated  as  permanent  by  the  par- 
ties, it  is  proper  that  entire  damages  should 
be    assessed    with    reference    to    past    and 
probable  future  injury."    Sutherland,  speak- 
ing of   the   general   rule,   says:     "When  a 
wrongful   act   is   done   which   produces   an 
injury    which   is   not   only   immediate,   but 
from  its  nature  must  necessarily  continue 
to  produce  loss  independently  of  any  sub- 
sequent wrongful  act,  then  all  the  damages 
resulting,  both  before  and  after  the  com- 
mencement of  the  suit,  may  be  recovered 
in    one    action."     4    Sutherland,    Damages, 
§    1042.     Mr.   Freeman   states   the   rule   as 
follows:     "All  the  damages   which  can  by 
any   possibility   result   from   a   single   tort 
form  an  indivisible  cause  of  action.     .     .     . 
For  damages  alone  no  action  can  be  per- 
mitted.    Hence,  if  a  recovery  has  once  been 
had    for   the   unlawful  act,  no   subsequent 
suit   can   be   sustained.     There   must   be   a 
fresh  act  as  well  as  a  fresh  damage."    Free- 
man, Judgm.   §   241.     Mayne  on  Damages, 
p.  138,  says:  "Similar  questions  often  arise 
in  cases  where  a  person  by  digging,  mining, 
building,  or  the  like,  affects  the  plaintiff's 
land  or  house  in  such  a  manner  as  to  pro- 
duce injurious  consequences  which  manifest 
themselves  at   a  later  period.     Here   it   is 
now  settled  that  all  subsequent  or  recurring 
damage  may  be  assessed,  and  can  only  be 
recovered  in  a  suit  brought  upon  the  origi- 
nal cause  of  action."    In  Powers  v.  Council 
Bluffs,    45    Iowa,    652,    24    Am.    Rep.    792, 
the  city  cut  a  ditch  along  the  side  of  the 
plaintiflTs   lot,  and  caused  his  lands  to  be 
overflowed,  and  it  was  held  that  the  cause 
of  action  was  complete  when  the  unlawful 
act  was  committed,  and  that  all  of  the  dam- 
ages accruing  from  the  original  wrong  must 
be  included  in  one  action.    The  latter  case 
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was  approved  in  Stodghill  v.  Chicago,  B.  & 
Q.  R.  Co.  53  Iowa,  341,  5  N.  W,  495.  The 
strongest,  and  perhaps  most  exhaustive, 
case  holding  to  the  contrary  rule,  is  that  of 
Uline  V.  New  York,  C.  &  H.  R.  R.  Co.  101 
N.  Y.  98,  54  Am.  Rep.  661,  4  N.  E.  536, 
See  also  note  to  same  case  in  53  Am.  Rep. 
123. 

The  diversity  of  opinion  existing  seems 
to  have  arisen  out  of  the  common- law  rule 
allowing  repeated  and  successive  actions 
against  a  party  maintaining  a  nuisance,  but 
there  is  a  distinction  between  cases  of  nui- 
sance and  those  cases  where  the  damage 
arises  out  of  the  construction  or  operation 
of  a  railroad,  for  the  reason  that  such  a 
work  or  improvement  constitutes  a  public 
highway,  and  is  authorized  and  recognized 
by  law,  and  the  right  of  way  itself,  and  all 
necessary  ground  incideut  thereto,  may  be 
taken  in  condemnation,  so  that  the  road  and 
the  work  necessary  and  incident  to  its  main- 
tenance cannot  be  abated  as  a  nuisance. 
The  theory  on  which  actions  were  allow^ed 
to  be  prosecuted  against  one  maintaining  a 
nuisance  was  that  continued  and  repeated 
actions  would  overcome  the  persistency  of 
the  party  maintaining  the  nuisance,  and 
would  result  in  its  abatement.  No  such  a 
rule  can  exist  in  the  case  of  a  railroad  com- 
pany, and  besides  the  law  looks  with  dis- 
favor on  a  multiplicity  of  actions,  and  rath- 
er favors  the  settlement  and  determination 
of  all  matters  that  can  be  settled  in  one  ac- 
tion. The  purchaser  from  appellant  took 
whatever  portion  of  the  land  he  acquired 
as  it  existed  after  the  construction  of  the 
road,  and  he  could  not  recover  damages  for 
the  original  wrong.  Chicago  &  E.  I.  R.  Co. 
V.  Loeb,  and  Stodghill  v.  Chicago,  B.  &  Q. 
R.  Co.  supra. 

Appellant  .assigns  as  error  the  action  of 
the  court  in  giving  the  following  instruc- 
tion with  reference  to  the  measure  of  dam- 
ages to  be  applied  In  the  event  the  jury 
found  in  favor  of  the  cross  plaintiff:  "If 
the  jury  believe  from  the  evidence  in  this 
case  that  the  plaintiff  in  constructing  its 
railway  entered  upon  and  made  excava- 
tions upon  defendant's  land  in  the  manner 
charged  in  the  cross  complaint  and  answer, 
then  the  measure  of  damages,  if  you  find 
from  the  evidence  that  the  defendant  has 
been  damaged,  would  be  the  diminution  of 
the  value  of  defendant's  land  thereby;  and 
unless  you  find  from  the  evidence  that  the 
defendant's  lands  have  been  diminished  in 
value  by  the  making  of  said  exavations  and 
the  digging  of  said  ditch  mentioned  in  the 
pleadings  and  evidence,  your  verdict  on  the 
question  of  damages  will  be  for  the  plain- 
tiff." The  most  serious  objection  to  this 
instruction  is  the  uncertainty  with  refer- 
ence to  the  character  of  taking,  injury,  or 
damages  to  which  it  is  intended  to  apply. 
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We  assume,  however,  that  the  court  had 
in  mind  the  evidence  adduced  with  reference 
to  the  excavations  and  ditches  dug  by  tlie 
railway  company,  constituting  a  permanent 
injury  to  cross  plaintiff's  land,  in  which 
event  the  rule  announced  by  the  court  was 
substantially  the  same  as  has  been  an- 
nounced by  this  court.  The  rule  as  to  the 
measure  of  damages  was  announced  by  this 
court  in  Young  v.  Extension  Ditch  Co.  13 
Idaho,  174,  182,  89  Pac.  296,  and  is  as  fol- 
lows: ''If  land  is  taken  or  the  value  thereof 
totally  destroyed,  the  owner  is  entitled 
to  recover  the  actual  cash  value  of  the  land 
at  the  time  of  the  taking  or  destruction, 
with  legal  interest  thereon  to  the  time  of 
the  trial.  If  the  land  is  permanently  in- 
jured, but  not  totally  destroyed,  the  owner 
will  be  entitled  to  recover  the  difference 
between  the  actual  cash  value  at  a  time 
immediately  preceding  the  injury  and  the 
actual  cash  value  of  the  land  in  the  con- 
dition it  was  immediately  after  the  injury, 
with  legal  interest  thereon  to  the  time  of 
the  trial.  If  the  land  is  temporarily,  but 
not  permanently,  injured,  the  owner  is  en- 
titled to  recover  the  amount  necessary  to 
repair  the  injury  and  put  the  land  in  the 
condition  it  was  at  the  time  immediately 
preceding  the  injury,  with  legal  interest 
thereon  to  the  time  of  the  trial."  We  are 
entirely  satisfied  with  this  rule,  and  will 
not  pause  to  consider,  at  this  time,  the  rea- 
sons for  the  rule,  or  open  that  question 
to  further  consideration. 

A  number  of  other  assignments  of  error 
have  been  argued,  but  we  do  not  find  any 
further  question  that  is  likely  to  arise  on 
the  retrial  of  this  case  that  deserves  or  re- 
quires our  consideration  here.  From  what 
has  been  said  it  appears  at  once  that  a  new 
trial  must  be  had  in  this  case.  A  new  trial 
is  rendered  particularly  necessary  by  rea- 
son of  the  instruction  to  the  effect  that  the 
appellant  could  not  recover  damages  which 
had  not  been  actually  sustained  up  to  the 
time  of  his  conveyance  of  the  property. 

Judgment  is  reversed,  and  a  new  trial 
ordered.  Costs  awarded  in  favor  of  appel- 
lant. 

Sullivan,  Ch.  J.,  and  Stewart,  J.,  con- 
cur. 
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CITY  OF  ELDORADO,  Appt. 
(82  Kan.  720,  109  Pac.  166.) 

Accord  and  satisfaction  —  intent. 

1.  To  constitute  an  accord  and  satisfac- 
tion, the  agreement  that  a  smaller  sum  shall 

Headnotes  by  Jounston,  Ch.  J, 
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be  accepted  in  discharge  of  a  larger  om, 
originally  claimed,  must  have  been  enteml 
into  by  the  parties  understandingly  asd 
with  unity  of  purpose. 

Same  — dipputed  claim  —  collateral  se- 
curity —  right  of  holder  to  compro- 
mise. 

2.  A  contractor  undertook  to  build  a 
bridge  for  a  city,  and  arranged  with  a  bank- 
er to  furnish  the  money  necessary  to  carrv 
on  the  work,  and  he  gave  the  banker  a  writ- 
ing to  the  effect  that  all  warrants  for  t^ie 
construction  of  the  bridge  should  be  issued 
to  and  cashed  by  the  banker.  A  dispute 
arose  between  the  city  and  the  contractor 
as  to  the  amount  due  for  certain  extra  work 
done  on  the  bridge.  Later  an  allowance  wa» 
made  by  the  city  in  full  payment  of  the 
work,  which  the  contractor  refused  to  ac- 
cept. He  then  informed  the  banker  that 
the  allowance  must  not  be  accepted.  A  war- 
rant was  drawn  by  the  city  for  the  allow- 
ance, and  placed  in  the  bank,  where  the 
funds  of  the  city  were  kept  in  the  custody  of 
the  son  of  tiie  banker,  who  was  deputy  city 
treasurer.  Some  time  afterwards  the  bank- 
er, without  other  authority  than  the  writ- 
ing mentioned,  drew  the  money  on  the  war- 
rq.nt,  but  neither  the  contractor  nor  tlie 
mayor    and   council    of   the   city   had  any 

Note,  '—Authority  of  pledgee  to  compro' 
miae  obligations  held  aa  collateral  se- 
curity. 

Very  few  cases  have  been  found  which, 
like  Mathenky  v.  Euk)Rado,  involve  the 
right  of  the  principal  debtor  to  recover  from 
tlie  collateral  obligor  after  the  pledgee  has 
attempted  to  compromise  with  the  latter. 
Nearly  all  of  the  cases  deal  with  the  ac 
countability  of  the  pledgee  to  tlie  principal 
debtor, — a  somewhat  different  question. 
Cases  passing  on  the  latter  question  have, 
however,  been  included  herein. 

Neither  the  pledgee  nor  the  pledgcor  of 
a  claim  can  compromise  with  the  debtor 
without  the  assent  of  the  other;  at  least, 
where  the  debtor  has  notice  of  the  pledgj\ 
Fairbanks  v.  Sargent,  117  N.  Y.  320,  6 
L.R.A.  475,  22  N.  E.  1039. 

As  said  in  McLemore  v.  Hawkins,  46 
Miss.  715,  if  the  pledge  be  comniercii<l 
paper,  the  pledgee's  duty  requires  that  he 
look  to  the  interest  of  the  pledgcor,  so  %? 
not  to  release  any  party  by  laches.  Hi? 
power  extends  to  the  collection  of  the  en- 
tire debt,  to  be  applied  first  to  liquidate  his 
demand,  and  to  hold  the  surplus  to  the  U9e 
of  the  pledgeor.  As  to  the  excess,  his  power 
is  that  of  agent  to  collect,  but  not  to  com- 
promise, make  a  rebate,  or  to  foi^ive  in 
whole  or  in  part. 

The  acceptance  by  the  holder  of  a  less 
sum  than  is  due,  in  full  satisfaction  of  tlie 
collateral  notes,  does  not  preclude  Iht- 
pledgeor  from  recovering  the  balance  due 
thereon  from  the  maker.  De  Clarke  v. 
Waters,  10  Wyo.  31,  65  Pac.  855. 

So,  the  holder  of  collateral  security  i" 
the  form  of  notes  secured  by  a  mortgage  i- 
without  power  to  accept  from  the  maker  of 
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knowledge  that  the  warrant  had  been  cashed 
until  long  after  this  action  to  recover  the 
amount  of  the  claim  had  been  brought. 
Held,  that  the  banker  had  no  authority  to 
make  settlements  for  the  contractor,  and 
that  the  drawing  of  the  money  on  the  war- 
rant did  not  operate  as  an  accord  and  satis- 
faction of  the  original  claim,  nor  preclude 
tlie  contractor  from  recovering  the  entire 
debt. 

Municipal  corporation  —  appointment 
of  superintendent  of  construction  — 
regularity  —  rlglit  to  question. 

3.  The  city  having  appointed  a  super- 
intendent to  supervise  the  building  of  the 
bridge,  and  having  accepted  the  work  done 
under  his  supervision,  as  well  as  the  bridge, 
is  not  in  a  position  to  deny  liability  for 
the  work  done  under  the  direction  of  the 
superintendent,  because  of  irregularity  in 
the  appointment  of  the  superintendent. 

Trial  —  right  to  special  findings  —  ex- 
tent. 

4.  A  party  is  entitled  to  have  a  jury 
make  special  findings  of  the  ultimate  facts 


of  the  case,  but  has  no  right  to  ask  for 
mere  evidentiary  matters,  nor  that  the  jury 
shall  file  a  bill  of  particulars  as  to  each 
fact. 

(June  11,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bjutler 
Coimty  in  plaintiff's  favor  in  an  action 
brought  to  recover  compensation  for  extra 
material  and  labor  alleged  to  have  been  fur- 
nished under  a  building  contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  K.  M.  Geddes  and  T.  A.  Kra- 
mer,  for  appellant: 

Where  a  municipal  body  acts  upon  a 
claim  that  is  presented  to  it,  and  allows 
a  part  of  it  in  full  payment,  and  rejects  the 
balance,  and  the  warrant  is  accepted  by  the 
claimant,  it  is  a  settlement  in  full,  not- 
withstanding the  fact  that  the  claimant 
may  attempt  to  take  the  warrant  only  as 


the  notes  and  mortgage  a  conveyance  of  a 
part  of  the  mortgaged  premises,  in  dis- 
charge of  the  mortgage,  and  in  case  he  at- 
tempts to  do  so,  the  principal  obligor  may 
sue  to  set  aside  the  release  of  the  mortgage, 
and  to  foreclose  it  (Chester  v.  Hill,  GO 
Cal.  480,  6  Pac.  132)  ;  or  he  raay  ratify  the 
conveyance  and  release,  and  hold  his  credit- 
or responsible  (Kelly  v.  Matlock,  85  Cal. 
122,  24  Pac.  642). 

As  previously  suggested,  several  cases 
hold  that  one  holding  commercial  paper  as 
collateral  security  cannot,  except,  perhaps, 
in  very  extreme  cases,  compromise  with  the 
maker  of  the  collateral,  and  surrender  the 
same  for  less  than  the  amount  due  thereon, 
and  that  if  he  does  so,  he  will  be  bound  to 
account  to  the  pledgeor.  K.  F.  Hal  lack 
Lumber  &  Mfg.  Co.  v.  Gray,  19  Colo.  149, 
34  Pac.  1000 ;  Fisher  v.  George  S.  Jones  Co. 
108  Ga.  490,  34  S.  E.  172;  Union  Trust  Co. 
v.  Rigdon,  93  111.  468;  Ziniplcman  v.  Veeder, 
98  111.  613;  Foltz  v.  Hardin,  139  111.  405, 
28  N.  E.  786;  Union  Nat.  Bank  v.  Post, 
64  111.  App.  404;  Powell  v.  Ong,  92  111. 
App.  95;  Depuy  v.  Clark,  12  Ind.  427; 
Rhomberg  v.  Avenarius,  135  Town,  170,  112 
N.  W.  548;  Steves  v.  Wiley,  165  Mass. 
402,  43  N.  E.  177;  Garlick  v.  James,  12 
Johns.  146,  7  Am,  Dec.  294. 

So,  one  holding  a  mortgage  on  an  un- 
finished building,  as  collateral  security,  is 
accountable  if  he  releases  it  to  the  mort- 
gagor upon  the  latter's  verbal  promise  to 
make  a  new  mortgage  upon  completion  of 
the  building.  Whittemore  v.  Hamilton,  51 
Conn.  153. 

And  the  holder  cannot  sell  the  collateral 
for  less  than  its  value,  knowing  that  the 
purchaser  buys  it  with  intent  to  cancel  it. 
Fletcher  v.  Dickinson,  7  Allen,  23. 

And  the  pledgee  of  a  bond  and  mortgage 
may  be  held  liable  for  the  conversion  there- 
of, notwithstanding  he  is  given  a  power 
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of  sale,  where,  without  demanding  payment 
of  the  principal  debt,  he  transfers  them  for 
a  grossly  inadequate  sum  to  one  who  has  an 
interest  in  the  mortgaged  property,  and 
who  satisfies  the  mortgage  of  record.  Camp- 
bell V.  Parker,  9  Bosw.  322. 

If  the  collateral  paper  is  worthless,  it  it 
the  duty  of  the  holder  to  return  it  to  the 
pledgeor;  and  he  has  no  authority  to  dis- 
pose of  it  for  any  purpose  other  than  to 
reimburse  himself  for  amounts  advanced  to 
the  pledgeor.  Authority  to  collect  the  col- 
lateral paper  does  not  include  authority  to 
surrender  it  to  the  maker  for  cancelation. 
Wood  V.  Matthews,  73  Mo.  477. 

Authority  to  the  pledgee  to  grant  exten- 
sions, or  enter  into  compositions  or  special 
arrangements,  is  subject  to  the  dominant 
obligation  that  it  be  exercised  in  good 
faith,  for  the  purpose  of  liquidating  the 
pledgeor 's  debt  and  paying  the  surplus  over 
to  him;  and  a  compromise  framed  with  an 
eye  to  the  interests  of  the  pledgee  alone,  in 
which  the  interests  of  the  pledgeor  are 
recklessly  disregarded  or  wilfully  sacrificed, 
is  a  violation  of  duty,  rendering  the  pledgee 
accountable  to  the  pledgeor.  Canadian 
Bank  v.  Barrette,  41  Can.  S.  C.  561. 

The  holder  is  not  authorized  to  compro- 
mise the  collateral  by  virtue  of  express  writ- 
ten authority  givefi  in  the  transfer,  to  sell 
the  same  or  an^  part  thereof  at  public  or 
private  sale.  Union  Trust  Co.  y.  Rigdon 
and  Zimpleman  v.  Veeder,  supra. 

Nor  does  such  power  of  sale  authorize  the 
pledgee  of  notes  to  trade  them  for  bank 
stock.  Walley  v.  Deseret  Nat.  Bank,  14 
Utah,  305,  47  Pac.  147. 

The  pledgee  may  be  compelled  to  account 
to  the  pledgeor  of  an  endowment  policy  of 
life  insurance  where,  by  the  terms  of  the 
pledge,  he  is  not  authorized  to  surrender 
or  sell  it,  and  he  nevertheless  surrenders  it 
before  the  maturity  of  the  policy  or  of  the 
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part  payment,  and  to  insist  on  his  claim 
for  the  balance. 

Wapello  County  v.  Sinnaman,  1  G.  Greene, 
415;  Perry  v.  Cheboygan,  55  Mich.  250,  21 
N.  W.  333;  Cleveland  County  v.  Seawell,  3 
Qkla.  281,  41  Pac.  592;  Fulton  v.  Monana 
County,  47  Iowa,  622;  Brick  v.  Plymouth 
County,  63  Iowa,  463,  19  N.  W.  304;  Brad- 
ley V.  Delaware  County,  57  Iowa,  552,  10  N. 
W.  898;  United  States  v.  Adams,  7  Wall. 
403,  19  L.  ed.  249;  United  States  v.  Child, 
12  Wall.  232,  20  L.  ed.  360;  Leavenworth 
County  V.  Brewer,  9  Kan.  319;  Pulling  v. 
Columbia  County,  3  Wis.  337;  Neely  v. 
Thompson,  68  Kan.  193,  75  Pac.  117j  1  Cyc. 
Law  &  Proc.  pp.  333,  334;  Treat  v.  Price, 
47  Neb.  876,  66  N.  W.  834;  Traux  v.  Mil- 
ler, 48  Minn.  62,  60  N.  W.  935;  Fuller  v. 
Kemp,  138  N.  Y.  231,  20  L.R.A.  785,  33  N. 
£.  1034. 

The  acts  of  Dunn  were  within  the  appar- 
ent scope  of  his  authority,  and  that  is  suf- 
ficient to  bind  the  plaintiff. 

Babcock  v.  Deford,  14  Kan.  411;  Ault- 
man  Thrashing  &  Engine  Co.  v.  Knoll,  71 
Kan.  114,  79  Pac.  1074;  Banks  v.  Everest, 
35  Kan.  687,  12  Pac.  141;  Bank  of  Lakin 
V.  National  Bank,  57  Kan.  183,  45  Pac.  587. 

The  city  could  not  delegate  to  the  super- 
intendent authority  to  bind  the  city  for  the 
payment  of  any  work  on  the  bridge,  and  if 
any  attempt  had  been  made  to  delegate  such 
power,  it  would  have  been  null  and  void. 


28  Cyc.  Law  &  Proc.  pp.  278,  643;  Cha« 
V.  Los  Angeles,  122  Cal.  540,  55  Pac.  414; 
Jew^ell  Belting  Co.  y.  Bertha,  91  Minn.  9, 
97  N.  W.  424. 

Messrs.  Mooney  &  Stratford  and  E.  K. 
Smith,  for  appellee: 

When  a  debtor  pays  a  portion  of  his  debt, 
which  portion  he  admits  to  be  due  at  the 
time  he  pays  it,  but  claims  that  is  all  thai 
is  due,  and  the  creditor  receives  the  same, 
and  signs  a  receipt  in  full  therefor,  but  at 
the  same  time  claims  that  it  is  only  a  por- 
tion of  the  debt,  and  that  the  other  portion 
still  remains  due,  the  creditor  is  not  es- 
topped by  his  receipt  from  afterwards  suing 
the  debtor,  and  recovering  the  balance  of 
the  debt  not  yet  paid. 

American  Bridge  Co.  v.  ^lurphy,  13  Kan. 
36;  Hamilton  County  v.  Webb;  47  Kan.  104, 
27  Pac.  825 ;  St  Louis,  Ft.  S.  &  W.  R.  Co.  v. 
Davis,  35  Kan.  464,  11  Pac.  421;  Harrison 
V.  Henderson,  67  Kan.  194,  62  L.R.A  760, 
100  Am.  St.  Rep.  386,  72  Pac.  875;  1  Cyc. 
Law  &  Proc.  p.  332 ;  Neely  v.  Thompson,  68 
kan.  193,  75  Pac.  117;  Ellsworth  ▼.  Bossi- 
ter,  46  Kan.  241,  26  Pac  674. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  A.  Matheney  to 
recover  from  the  city  of  Eldorado  for  eitra 
material  and  labor  furnished  in  connection 
with  the  building  of  a  bridge  for  the  city, 


principal  obligation,  without  notice  to  the 
pledgeor.  Man  ton  v.  Robinson,  19  R.  I. 
405,  34  Atl.  148,  37  Atl.  8. 

So,  damages  for  the  conversion  of  an  in- 
surance policy  may  be  recovered  from  one 
with  whom  it  was  deposited  as  collateral 
security  for  the  payment  of  a  note,  under 
an. agreement  authorizing  him  to  surrender 
it  to  the  company  without  notice,  upon  de- 
fault in  payment  of  the  note,  where  he 
waives  the  provision  authorizing  the  sur- 
render, and  thereafter  surrenders  tlie  policy 
to  the  company,  without  notice  to  the 
pledgeor.  Toplitz  v.  Bauer,  161  N.  Y.  325, 
65  N.  E.  10C9;  Bailey  v.  American  Deposit 
&  Loan  Co.  52  App.  D:v,  402,  65  N.  Y. 
Supp.  330,  affirmed  without  opinion  in  165 
N.  Y.  672,  59  N.  E.  1118. 

The  holder  of  collateral^  paper  renders 
himself  accountable  for  it  where  he  trans- 
fers it  for  lesser  security.  Muirhead  v. 
Kirkpatrick,  21  Pa.  237. 

This  means  not  that  he  cannot  make  the 
exchange,  but  that  he  is  responsible  for 
whatever  loss  results  to  the  pledgeor.  Girard 
F.  &  M.  Ins.  Co.  v.  Marr,  46  Pa.  504.  * 

One  is  accountable  for  a  note  given  to 
him  as  collateral  security  where  he  sur- 
renders it  to  the  maker,  and  takes  in  its 
{)lace  a  bond,  which,  by  a  secret  agreement, 
le  promises  shall  he  satisfied  when  he  shall 
have  received  payment  of  the  principal 
obligation.  Chester  v.  Kingston  Bank,  17 
Barb.  271,  aOirmed  in  16  N.  Y.  330. 
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So,  one  surrendering  negotiable  paper  held 
by  him  as  collateral  security  is  accountable 
therefor  to  the  pledgeor,  where  he  sur- 
renders it  to  the  maker,  and  takes  a  new 
note  in  return.  Farm  Invest.  Co.  ▼.  Wyom- 
ing College,  10  Wyo.  240,  68  Pac  561; 
Greenwald    v.  Metcalf,  28  Iowa,  303. 

Or  takes  in  return  part  payment  in  cash 
and  new  notes  for  the  remajnder,  Nexsen 
v.  Lyell,  6  Hill,  466;  Gage  v.  Punchard,  « 
Daly,  229. 

And  a  pledgee  of  a  note  as  collateral  9t- 
curity,  who  has  received  another  note  in 
pa3'ment  thereof,  cannot  reinstate  the 
pledgeor's  liability  upon  the  principal  ob- 
ligation, and  deprive  his  assignee  of  his 
rights  in  the  proceeds  of  the  former  note, 
by  receiving  back  such  note,  and  returning 
the  other,  without  the  consent  of  the  pledge- 
or or  his  assignee.*  Post  v.  Union  Nat 
Bank,  159  III.  421,  42  N.  E.  976. 

In  Newell  v.  Sexton,  61  Cal.  645,  the  lower 
court  found  that  the  pledgee  of  notes  as  col- 
lateral security  was  guilty  of  conversion 
where  he  surrendered  them  to  the  obligors 
therein,  in  consideration  of  a  convevance  of 
land,  for  which  he  credited  the  principal  ob- 
ligation with  a  sum  considerably  less  than 
tlie  face  value  of  the  collaterals.  The  su- 
preme court  afllrnied  the  judgment  of  the 
lower  court,  but  concerned  itself  only  with 
the  right  of  recovery  of  the  assignee  of  the 
transferee  of  the  pledgeor's  equity. 

It  has  been  held  that  where,  by  a  compro- 
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in  pursuance  of  a  contract.  On  October 
21,  1907,  the  city  of  Eldorado,  by  its  may- 
or and  council,  made  a  contract  witb  A. 
Matheney,  by  'which  tlie  city  agreed  to  pay 
$3,350  for  the  construction  of  a  stone  arch 
bridge  in  the  city,  according  to  certain 
specifications.  It  provided  that  the  sum 
mentioned  should  be  paid  for  tlie  "bridge 
proper/'  and  that  "all  other  work  required 
by  the  council  to  be  done  shall  be  consid- 
ered extra,  and  shall  be  paid  for  at  the  fol- 
lowing prices,"  specifying  particular  rates 
per  cubic  yard  or  foot  for  excavation  and 
masonry.  The  material  used  and  the  man- 
ner of  construction  were  "to  be  subject  to 
the  inspection  and  acceptance  or  rejection  of 
the  superintendent  appointed  by  the  mayor 
and  council,"  and,  from  time  to  time  dur- 
ing the  progress  of  the  work,  the  superin- 
tendent, as  well  as  the  mayor  and  council, 
ordered  extra  work  to  be  done  in  connection 
with  the  building  of  the  bridge.  Matheney 
borrowed  the  money  with  which  to  furnish 
the  material  from  J.  E.  Dunn,  the  president 
of  a  local  bank,  and,  to  protect  Dunn,  he 
gave  the  following  instruction  to  the  may- 
or: "You  are  hereby  authorized, '  instruct- 
ed, and  directed  to  draw  any  and  all  war- 
rants, issued  to  me  for  work  on  central  ave- 
nue bridge  in  favor  of  J.  E.  Dunn.  He  is 
hereby  authorized  to  receipt  for  and  cash 
the  same."  In  accordance  with  the  terms  of 
the   contract,  $3,350  was  paid  by  the  city 


for  the  construction  of  the  bridge  proper. 
Much  extra  work  was  done,  and  Matheney 
filed  with  the  city  clerk  claims  amounting 
to  $2,713.50  for  extra  work  and  material, 
which  included  excavating,  stonework,  or- 
namental plates,  cement  walk  on  bridge,  ex- 
tra support  for  abutments,  etc.  The  coun- 
cil questioned  the  amount  of  the  bill,  and 
after  canvassing  it  for  some  time,  author- 
ized the  payment  of  $1,982.03  in  full  set- 
tlement of  the  account.  A  warrant  for  this 
amount  was  delivered  to  Dunn,  who,  after 
holding  it  for  some  time,  obtained  the 
money  on  it.  It  was  never  accepted  by  Ma- 
theney as  full  settlement  of  the  account, 
and  he  contends  that  Dunn  did  not  so  ac- 
cept it,  and,  further,  that  he  had  no  au- 
thority to  do  so.  On  this  action  to  recover 
on  his  claim,  the  jury  found  in  favor  of 
Matheney  and  awarded  a  verdict  for  $546.- 
53,  being  the  difTerence  between  the  amount 
of  the  warrant  and  the  amount  due  for 
the  extra  work  and  material. 

The  petition  of  Matheney,  although  chal- 
lenged for  uncertainty,  appears  to  have  been 
sufficiently  definite  to  advise  the  city  of  the 
nature  of  his  claim,  and  to  meet  the  re- 
quirements in  pleading.  Tlie  principal  con- 
tention in  the  case  is  that,  under  the  plead- 
ings and  the  evidence,  there  was  what 
amounted  to  an  accord  and  satisfaction,  a 
compromise  and  settlement  of  the  contro- 
versy, which  precludes  appellee  from  main- 


mise  advantageous  to  all  parties,  the 
pledgee  releases  the  collateral  paper  to  the 
obligor  therein,  upon  part  payment  thereof, 
tlie  former  will  not  be  held  responsible  for 
the  face  value  of  the  collateral.  Such  was 
the  view  of  the  law  where  a  compromise  was 
made  after  the  insolvency  of  the  collateral 
obligor,  and  the  return  unsatisfied  of  execu- 
tion issued  on  a  judgment  against  him. 
Exeter  Bank  y.  Gordon,  8  N.  H.  66. 

And  where,  due  to  the  insolvency  of  mak- 
ers and  indorsers,  and  upon  advice  of  coun- 
sel, the  pledgee  surrendered  the  note,  and 
took  another  for  a  lesser  sum,  which  counsel 
thought  might  be  collected.  Randolph  v. 
Merchants'  Nat.  Bank,  0  Lea,  G3. 

And  where  the  pledgee  of  notes  of  a  rail- 
road company,  which  were  practically 
worthless,  surrendered  them  to  the  company, 
and  accepted  in  their  stead  mortgage  bonds, 
the  court  holding  that  the  pledgee  was  ac- 
countable only  for  the  actual  value  of  the 
notes.  Griggs  v.  Day,  136  N.  Y.  352,  18 
L.R.A.  120,  32  Am.  St.  Rep.  704,  32  N.  E. 
612;  see,  however,  subsequent  appeal  in 
158  N.  Y.  1,  52  N.  E.  692. 

It  was  said  in  Fant  v.  Miller,  17  Gratt.  187, 
concerning  the  duties  and  rights  of  pledg- 
ees: "The  object  of  their  duty  was  to  real- 
ize out  of  the  collaterals  as  much  as  possi- 
ble at  the  earliest  practicable  period;  and 
they  were  invested  with  all  the  powers 
which  were  necessary  or  proper  to  enable 
them  to  attain  that  object.  The  first  thing 
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to  be  looked  to  was  the  security  of  the  col- 
laterals, and  the  next,  their  collection.  If 
a  collateral  was  already  secure,  but  was  not 
paid  on  demand,  it  was  their  duty  to  bring 
suit  upon  it  as  earJy  as  convenient.  If  it 
was  of  doubtful  solvency,  and  security  could 
be  obtained  by  giving  reasonable  time,  it 
was  their  right,  if  not  their  duty,  to  give 
such  time  and  obtain  security.  If  a  debtor 
could  not,  or  would  not,  give  security  for 
his  debt,  and  good  policy  required  that  he 
should  not  be  sued,  they  were  justifiable  in 
not  suing  him.  If  more  could  be  made  by 
compounding  or  compromising  a  debt  than 
in  any  other  way,  or  if  such  a  compromise 
was  deemed  advisable,  in  the  exercise  of  a 
sound  discretion,  looking  to  the  interest  of 
the  creditor,  they  had  a  right  to  make  such 
compromise.  New  securities  taken  by  them 
in  the  discharge  of  their  duties  might 
properly  be  taken  in  their  own  names.  In 
determining  whether  it  would  be  good  policy 
to  bring  no  suit  for  a  debt,  or  to  give  time 
for  its  payment  on  obtaining  security,  or 
to  accept  a  compromise,  the  fact  that  they 
acted  under  the  advice  of,  and  upon  informa- 
tion derived  from,  their  counsel,  affords  at 
least  prima  facie  evidence  that  such  action 
was  bona  fide  and  proper." 

It  should  be  stated  that  this  note  does 
not  purport  to  cover  the  question  of  the  ef- 
fect of  the  compromise  or  release  of  the 
colhiteral  security  upon  the  obligation  of 
sureties  of  the  principal  debtor. 

L.  A.  W. 
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taining  his  action  or  recovering  an  addi- 
tional amount.  The  city  insists  that,  when 
it  made  an  allowance  of  $1,982.93  as  full 
payment  of  the  extra  work  on  the  bridge, 
and  issued  a  warrant  for  that  sum,  which 
was  cashed  by  Dunn,  the  original  demand 
of  Matheney  was  thereby  satisfied  and  ex- 
tinguished. To  operate  as  a  satisfaction 
and  discharge  in  cases  of  this  kind,  the 
smaller  sum  must  not  only  have  been  of- 
fered, but  it  must  have  been  accepted  with 
the  understanding  that  it  was  in  full  sat- 
isfaction of  the  larger  amount  claimed. 
Was  there  a  substitution  of  a  later  exe- 
cuted agreement  for  the  earlier  one?  To 
make  the  later  agreement  effective,  it  was 
necessary  that  the  minds  of  the  parties 
should  meet,  and  that  it  should  have  all  the 
essential  elements  of  an  ordinary  contract. 
In  Harrison  v.  Henderson,  67  Kan.  194,  62 
L.R.A.  760,  100  Am.  St.  Rep.  386,  72  Pac. 
875,  it  was  said:  "An  accord  and  satisfac- 
tion is  the  result  of  an  agreement  between 
the  parties,  and,  like  all  other  agreements, 
must  be  consummated  by  a  meeting  of  the 
minds  of  the  parties,  accompanied  by  a  suffi- 
cient consideration.  If  the  creditor  is  to 
be  held  to  abate  his  claim  against  the  debt- 
or, it  must  be  shown  that  he  understood 
that  he  was  doing  so  when  he  received  the 
claimed  consideration  therefor."  P.  200. 
See  also  1  Cyc.  Law  &  Proc.  p.  331.  There 
is  no  accord  as  to  settlement  unless  the  par- 
ties acted  understand ingly,  and  each  has 
complete  knowledge  of  the  essential  facts 
involved.  There  does  not  appear  to  have 
been  an  accord  between  the  city  and  Mathe- 
ney as  to  the  discharge  of  the  indebtedness 
for  extra  work  and  material.  Matheney 
never  consented  to  accept  the  money  in  dis- 
charge of  his  claim,  and  never  authorized 
Dunn  to  make  such  an  acceptance.  When 
Matheney  was  informed  by  the  council  that 
it  had  only  allowed  a  part  of  his  claim,  he 
declined  to  accept  the  allowance,  and  in- 
formed Dunn  to  that  effect.  The  funds  of 
the  city  appear  to  have  been  kept  in  Dunn's 
bank,  and  his  son  was  deputy  city  treasurer. 
When  the  warrant  was  issued,  on  June  25, 
1908,  it  was  turned  over  to  the  son,  who 
was  acting  for  both  the  city  and  the  bank. 
Dunn  did  not  draw  the  money  on  the  war- 
rant until  July  38,  1908,  and  he  did  so  then 
without  the  knowledge  of  Matheney,  and 
after  he  had  been  told  that  it  would  not  be 
accepted.  Matheney  did  not  learn  that 
Dunn  had  drawn  the  money  on  the  war- 
rant until  the  holidays,  several  months  aft- 
er this  action  was  begun.  The  mayor  and 
council,  it  appears,  were  not  aware  that 
Dunn  had  obtained  the  money  on  the  war- 
rant until  long  after  it  was  cashed,  for  as 
late  as  November  12,  ]908,  they  made  Ma- 
theney an  offer  of  $2,200  on  his  claim. 
28  L.R.A.(N.S.) 


Aside  from  the  direction  of  Mathener  not 
to  accept  the  allowance,  Dunn  had  do  au- 
thority to  make  compromises  for  Mathe- 
ney. The  only  authority  conferred  on  him 
was  in  the  writing  already  quoted.  It  may 
be  doubted  if  that  writing  related  to  war- 
rants for  extras  or  for  more  than  those  is- 
sued for  the  bridge  proper,  but,  assnming 
that  it  did,  he  was  certainly  not  vested  with 
authority  to  make  settlements  between  the 
city  and  Matheney.  Apparently  the  lole 
purpose  of  the  writing  was  to  protect  Dunn 
for  the  advancements  made  to  Matheney 
during  the  progress  of  the  work.  It  gave 
him  no  right  to  adjust  disputes  as  to  what 
was  due  on  the  contract,  nor  any  authority 
except  to  receive  warrants  after  disputes 
were  adjusted  and  settlements  made  be- 
tween the  two  contracting  parties.  Power 
to  make  settlements  of  that  character  by 
the  acceptance  of  warrants  or  otherwise 
could  not  be  exercised  unless  it  was  ex-' 
pressly  conferred.  The  writing  did  not  pur- 
port to  make  Dunn  the  agent  of  Matheney 
to  settle  controversies  with  the  city,  and 
there  was  nothing  in  tlie  subsequent  con- 
duct of  Matheney  which  precluded  him  from 
insisting  on  full  payment  of  the  entire  debt 

Error  is  assigned  on  the  admission  of  tes- 
timony to  the  effect  that  certain  work  was 
done  by  Matheney  under  the  direction  of  a 
superintendent  appointed  by  the  mayor  and 
council  to  superintend  the  building  of  the 
bridge.  The  contract  between  the  parties 
contemplated  the  appointment  of  a  superin- 
tendent by  the  city,  and  provided  that  Ma- 
theney should  furnish  material  and  perform 
work  subject  to  the  inspection  and  accept- 
ance of  the  superintendent.  It  is  a  little 
late  for  the  city  to  question  its  own  author- 
ity for  the  appointment  of  a  superintendent 
to  oversee  the  building  of  the  bridge.  The 
mayor  and  council  did  appoint  a  superin- 
tendent, and  he  did  direct  the  work,  with 
the  knowledge  and  approval  of  the  city  au- 
thorities. The  city  adopted  the  action  of 
the  superintendent,  and  more  than  that,  the 
materials  which  were  furnished  and  the 
work  done  by  Matheney  have  been  accepted 
by  the  city  and  its  ofllcers.  It  is  therefore 
bound  to  pay  for  such  material  and  work  at 
the  rate  specified  in  the  contract,  and  this, 
notwithstanding  the  superintendent  may 
have  been  irregularly  appointed.  Ellsworth 
V.  Rossi ter,  46  Kan.  237,  26  Pac.  674; 
Mound  City  v.  Snoddy,  63  Kan.  126,  36  Pac 
1112;  Roberts  v.  St.  Marys,  78  Kan.  707, 98 
Pac.  211. 

There  are  other  objections  to  testimony 
and  some  criticism  of  the  instructions,  but 
nothing  substantia]  is  found  in  any  of  them, 
and  the  evidence  in  the  case  appears  to  be 
sufficient  to  support  the  verdict  by  the  jury. 

Complaint  is  made  that  the  jury  were  not 
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required  to  answer  more  fully  one  of  the 
special  questions  submitted.  The  question 
was:  "Did  he  (Matheney)  object  to  or  dis- 
avow the  action  of  said  J.  £.  Dunn,  and,  if 
so,  in  what  manner!  State  fully."  The 
answer  was,  "Yes."  Appellant  insists  that 
the  jury  should  have  been  compelled  to 
state  at  length  what  the  disavowal  was. 
There  was  no  error  in  the  refusal.  In  ef- 
fect, appellant  asked  for  a  recital  of  the 
evidence.  A  party  is  entitled  to  special 
findings  as  to  ultimate  facts,  but  has  no 
right  to  ask  for  mere  evidentiary  matters, 
nor  tc  require  the  jury  to  file  a  bill  of  par- 
ticulars on  each  fact. 

It  is  finally  contended  that  the  court 
should  in  any  event  have  divided  the  costs. 
This  is  based  on  an  offer  which  was  made 
to  confess  judgment  after  the  action  was  be- 
g^n.  The  offer  was  for  $2,200,  and  was 
manifestly  made  on  the  theory  that  the 
warrant  had  not  been  cashed,  and  that  no 
part  of  the  claim  for  extras  had  been  paid. 
The  amount  awarded  by  the  jury  was 
$546.53,  and  this  with  the  warrant  previ- 
ously cashed  amounted  to  $2,529.46.  As 
this  sum  was  considerably  more  than  the 
amount  of  the  offer,  there  was  no  reason 
for  dividing  the  costs. 

We  find  no  error  in  the  record,  and  there- 
fore the  judgment  is  affirmed. 

All  the  Justices  concur. 
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C.   E.  LEIBENGOOD. 

'(—  Kan.  — ,  109  Pac.  988.) 

Commerce  —  between    intrastate   points 
—  passage  into  other  state  —  effect. 

The  act  requiring  corporations  and  others 
operating  railroads  as  common  carriers  to 
transport  live  stock  within  the  state  at 
a  speed  of  not  less  than  15  miles  per 
hour,  unless  prevented  by  some  unavoid- 
able cause  (Laws  1907,  chap.  276),  does  not 
apply  to  nor  affect  interstate  commerce,  and 
a  shipment  of  live  stock  between  points  in 
the  state,  which  passes  for  a  short  distance 
over  the  territory  of  another  state,  is  inter- 
state commerce,  and  noncompliance  with  tlie 
requirements  of  the  statute  in  such  a  ship- 
ment affords  no  grounds  for  recovery  against 
the  carrier. 


A 


(July  9,   1910.) 

PPEAL  by  defendant  from  a  judgment 
of    the    District    Court     for     Miami 


Headnote  by  Johnston,  Ch.  J. 
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County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  failure  promptly  to  transport 
certain  live  stock.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Madden  and  W.  W. 
Brown,   for  appellant: 

The  shipment  was  interstate,  and  the 
state  law  has  no  application.  Hanley  v. 
Kansas  City  Southern  R.  Co.  187  U.  S.  617, 
47  L.  ed.  333,  23  Sup.  Ct.  Rep.  214;  Patter- 
son ▼.  Missouri  P.  R.  Co.  77  Kan.  236,  16 
L.R.A.(N.S.)   733,  94  Pac.  338. 

Mr.  Frank  M.  Sheridan,  for  appellee: 

Continuous  transportation  between  two 
points  in  a  state,  partly  through  another 
state,  is  intrastate  commerce  purely. 

7  Cyc,  Law  &  Proc.  p.  417;  Seawell  ▼. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  119  Mo. 
222,  6  Inters.  Com.  Rep.  262,  24  S.  W.  1002 ; 
Scammon  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  41  Mo.  App.  194;  Western  U.  Teleg.  Co. 
V.  Reynolds,  100  Va.  469,  93  Am.  St.  Rep. 
971,  41  S.  E.  856;  Campbell  v.  Chicago,  M. 
&  St,  P.  R.  Co.  86  Iowa,  687,  17  L.R.A.  443, 
4  Inters.  Com.  Rep.  203,  63  N.  W.  351; 
United  States  ex  rel.  Kellogg  v.  Lehigh 
Valley  R.  Co.  115  Fed.  373;  State  ex  rel. 
Railroad  Comrs.  v.  Western  U.  Teleg.  Co. 
113  N.  C.  213,  22  L.R.A.  670,  18  S.  E.  389; 
Lehigh  Valley  R.  Co.  v.  Pennsylvania,  146 

Note.  —  Does  transportation  between 
points  in  same  state  over  a  route  part 
of  which  is  in  another  state  consti' 
tute  interstate  commerce. 

Railroad  companies. 

It  was  held  in  Lehigh  Valley  R.  Co.  ▼. 
Pennsylvania,  146  U.  S.  192,  36  L.  ed.  672, 
4  Inters.  Com.  Rep.  87,  32  Sup.  Ct.  Rep. 
806,  affirming  Monaghan  (Pa.)  45,  17  Atl. 
179,  that  a  railroad  corporation  of  a  state 
is  liable  to  taxation  by  such  state  upon  its 
receipts  for  the  mileage  within  the  state, 
for  transportation  by  continuous  carriage 
from  a  point  in  the  state  to  another  point  in 
the  state,  but  over  a  line  which,  in  its 
course  between  these  points,  passes  out  of 
the  state  and  back  again  into  the  state. 

In  giving  a  reason  for  its  conclusion,  the 
court  said:  ''It  should  be  remembered  that 
the  question  does  not  arise  as  to  the  power 
of  any  other  state  than  the  state  of  the  ter- 
mini, nor  as  to  taxation  upon  the  property 
of  the  company  situated  elsewhere  than  in 
Pennsylvania,  nor  as  to  the  regulation  by 
Pennsylvania  of  the  operations  of  this  or 
any  other  company  elsewhere,  but  it  is  sim- 
ply whether,  in  the  carriage  of  freight  and 
passengers  between  two  points  in  one  state, 
the  mere  passage  over  the  soil  of  another 
state  renders  that  business  foreign  which  is 
domestic.  We  do  not  think  such  a  view  can 
be  reasonably  entertained,  and  are  of  opin- 
ion that  this  taxation  is  not  open  to  con- 
stitutional objection  by  reason  of  the  par* 
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U.  S.  192,  36  L.  ed.  672,  4  Inters.  Com.  Rep. 
87,  12  Sup.  Ct.  Rep.  806. 

The  Federal  power  with  reference  to  com- 
merce among  the  several  states  does  not 
comprise  that  commerce  which  is  complete- 
ly internal,  but  is  carried  on  between  man 
and  man  in  a  state,  as  between  different 
parts  of  the  same  state,  and  which  does  not 
extend  through  or  affect  other  states. 

Gibbons  v.  Ogden,  9  Wheat,  1,  6  L.  ed. 
23;  Kansas  City  Southern  R.  Co.  v.  Rail- 
road Comrs.  106  Fed.  359;  United  States 
ex  rel.  Kellogg  v.  Lehigh  Valley  R.  Co.  IJo 
Fed.  374;  Sea  well  v.  Kansas  City  Ft.  S.  & 
M.  R.  Co.  119  Mo.  236,  5  Inters.  Com.  Rep. 
262,  24  S.  W.  1002;  Dillon  v.  Erie  R.  Co. 
19  Misc.  124,  43  N.  Y.  Supp.  320;  People  ex 
rel.  Pennsylvania  R.  Co.  v.  Knight,  171  N. 
Y.  363,  98  Am.  St.  Rep.  610,  64  N.  E.  152. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  C.  E.  Leibengood 


against  the  Missouri,  Kansas,  &  Texas  Rail- 
way Company  to  recover  damages  resulting 
from  an  alleged  negligent  delay  of  the  rail- 
way company  in  transporting  two  car  loads 
of  cattle  from  Beagle  to  Kansas  City.  Tlie 
petition  was  in  two  counts.  The  first  set 
forth  a  cause  of  action  under  the  common 
law,  and  the  second,  a  violation  of  an  act 
requiring  common  carriers  to  transport  Hve 
stock  at  a  speed  of  not  less  than  15  miles 
per  hour,  unless  prevented  by  some  un- 
avoidable cause.  A  recovery  was  had  on 
the  second  count,  which  included  damages 
for  delay  and  attorney's  fee,  and  the  rail- 
way company  appeals. 

The  contention  of  appellant  is  that  tlie 
shipment  of  the  cattle  was  interstate,  and 
therefore  that  the  act  under  which  re- 
covery was  had  is  without  application.  It 
appears  that  the  shipment  in  question  was 
from  Beagle,  a  point  in  Kansas,  to  and 
through  Missouri  for  a  distance  of  at  least 
a  mile  to  Kansas  City,    another   point  in 


ticular    way    in    which    Philadelphia    was 
reached  from  Mauch  Chunk." 

In  ITanley  v.  Kansas  City  Southern  R.  Co. 
187  U.  S.  617,  47  L.  ed.  333,  23  Sup.  Ct.  Kep. 
214,  however,  it  was  held  that  a  state  rail- 
road commission  cannot,  without  violating 
the  commerce  clause  of  the  Federal  Consti- 
tution, fix  and  enforce  rates  for  the  continu- 
ous transportation  of  goods  between  two 
points  within  the  state,  where  a  large  part 
of  the  route  is  outside  of  the  state,  through 
another  state  or  territory. 

Lehigh  Valley  R.  Co.  v.  Pennsylvania,  su- 
pra, was  distinguished  on  the  ground,  inter 
aZta,  that  the  tax  was  determined  in  respect 
of  receipts  for  the  proportion  of  the  trans- 
portation within  the  state,  and  that  "such 
proportioned  tax  had  been  sustained  in  the 
case  of  commerce  admitted  to  be  interstate." 
The  reasoning  of  the  court  is  sudiciently  set 
forth  in  Missouri,  K.  &  T.  R.  Co.  v.  Leiben- 
good. 

As  this  is  a  matter  on  which  the  Supreme 
Court  of  the  United  States  has  the  last 
word,  and  as  this  is  its  Inst  utterance  on  the 
subject,  it  may  now  be  laid  down  that  trans- 
portation between  points  in  the  same  state, 
over  a  route  part  of  which  is  in  another 
state  or  territory,  constitutes  interstate 
commerce.  In  addition  to  the  cases  from 
♦he  Supreme  Court  of  the  United  States, 
ited  above,  the  following  cases  so  hold: 
.^ew  Orleans  Cotton  Excliange  v.  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  2  Inters.  Com.  Rep.  293; 
Mwlk  Producers*  Protective  Asso.  v.  Dela- 
ware, L.  &  W.  R.  Co.  7  Inters.  Com.  Rep. 
92  .  United  States  v.  Delaware,  1m  &  W.  R. 
Cor  152  Fed.  269;  Poor  v.  Iowa  C.  R.  Co.  155 
Fed.  226  (dictum)  ;  United  States  v.  Erie  R. 
Co.  166  Fed.  352;  St.  Louis  &  S.  F.  R.  Co. 
V.  Hadley,  108  Fed.  317;  St.  Louis  &  S.  F. 
R.  Co.  V.  State,  87  Ark.  502,  113  S.  W.  203; 
Patterson  v.  Missouri  P.  R.  Co.  77  Kan.  236, 
15  L.RA.(N.S.)  733,  94  Pac.  138;  State  v. 
Cumberland  &  P.  R.  Co.  105  Md.  478,  66 
Atl.  ^58;  State  ex  rel.  Railroad  &'  W.  Com- 
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mission  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
40  Minn.  267,  3  L.R.A.  238, 2  Inters.  Com. 
Rep.  519, 12  Am.  St.  Rep.  731,  41  N.  W.  1047; 
Hardwick  Farmers'  Elevator  Co.  v.  Chicago, 
R.  L  &  P.  R.  Co.  110  Minn.  25,  —  LIJ.A. 
(N.S.)— ,124  N.  W.  819,  followed  in  Gray 
V.  Minneapolis  &  St.  L.  R,  Co.  110  Minn. 
527,  124  N.  W.  1110;  Mires  v.  St.  Uuis  k 
S.  F.  R.  Co.  134  Mo.  A  pp.  379,  114  S.  W. 
1052 ;  Shelby  Ice  &  Fuel  Co.  v.  Southern  R 
Co.  147  N.  C.  66,  60  S.  E.  721;  Davis  v. 
Southern  R.  Co.  147  N.  C.  68,  60  S.  E.  722; 
Shelby  Ice  &  Fuel  Co.  v.  Southern  R.  Co. 
147  N.  C.  01,  60  S.  E.  723;  Sternberger  v. 
Cape  Fear  &  Y.  Valley  R.  Co.  29  S.  C.  510, 

2  L.R.A.  105,  7  S.  E.  836;  Hunter  v. 
Charleston  &  W.  C.  R.  Co.  81  S.  C.  169,  62 
S.  E,  13;  Frasier  v.  Charleston  &  W.  C.  R. 
Co.  81  S.  C.  162,  62  S.  E.  14. 

But  many  cases,  in  deference  to  what  was 
supposed  to  have  been  held  in  Lehigh  Valley 
R.  Co.  v.  Pennsylvania, — a  mistaken  defer- 
ence, as  stated  in  Hanley  v.  Kansas  City 
Southern  R.  Co.  supra, — have  held  that 
transportation  between  points  in  the  same 
state,  though  over  a  route  which,  for 
part  of  the  distance,  passes  out  of  tlM 
state,  does  not  constitute  interstate  com- 
merce. I'nited  States  ex  rel.  Kellogg  v. 
Lehigh  Valley  R.  Co.  115  Fed.  373;  Camp- 
bell V.  Chicago,  M.  &  St.  P.  R.  Co.  86 
Iowa,  587,  17  L.R.A.  443,  4  Inters,  Com, 
Rep.  203,  53  N.  W.  351 ;  Seawell  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  119  Mo.  222, 
5  Inters.  Com.  Rep.  262,  24  S.  W.  1002; 
Dillon  V.  Erie  R.  Co.  19  Misc.  124,  43  K.  Y. 
Supp.  320:  Quare.  Burlington,  C.  R.  &  ^'• 
R.  Co.  V.  Dev,  82  Iowa,  312.  12  L.R.A.  436, 

3  Inters.  Com.  Rep.  584,  31  Am.  St.  Rep. 
477,  48  N.  W.  98. 

Although  a  railroad  company  has  a  lin« 
between  two  points  in  a  state  lying  wholly 
within  the  state,  over  which  it  is  accustomed 
to  ship  goods,  yet  if,  owing  to  a  defective 
bridge  owned  by  another  company,  it  is 
compelled  to  use  another  line,  lying  partly 
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Kansas.  How  far  the  cattle  were  trans- 
ported through  Missouri  is  not  definitely 
shown;  but  the  railroad  over  which  the  cat- 
tle were  taken  passes  out  of  Kansas  at  or 
near  Rosedale,  and  re-enters  the  state  near 
the  stock  yards  where  they  were  delivered. 
The  statute  under  which  the  recovery  was 
had  provides: 

''Section  1.  That  all  persons,  firms,  or 
corporations  operating  railroads  as  common 
carriers  shall  transport  all  live  stock  re- 
ceived by  them  for  transportation  within 
this  state  without  delay,  and  shall  trans- 
port the  same  in  a  period  of  time  not  less 
than  one  hour  for  each  15  miles  of  the  entire 
distance  over  which  said  shipment  of  stock 
is  transported  by  rail  within  this  state,  un- 
less prevented  by  unavoidable  cause;  pro- 
vided, the  time  consumed  by  stops  for 
watering  and  feeding,  occasioned  by  the  re- 
quirements of  law  or  the  order  of  the  ship- 
per, shall  not  be  considered  a  part  of  the 


time  in  which  shipments  are  required  to  be 
made. 

"Sec.  2,  Any  common  carrier  which  fails 
or  refuses  to  transport  such  Jive  stock  at 
the  rate  of  not  less  than  15  miles  per  hour, 
as  herein  provided,  shall  be  liable  for  all 
damages  which  may  be  sustained  by  any 
person  on  that  account,  which  damages  shall 
include  the  loss  resulting  from  a  depreci- 
ation on  the  market,  shrinkage  in  weight  of 
such  live  stock,  the  loss  in  time  of  sliipper, 
his  agent  or  employee,  and  any  extra  ex- 
pense occasioned  thereby,  and  all  other  dam- 
ages which  are  the  approximate  result  of 
such  failure,  together  with  the  costs  in  case 
suit  is  brought  to  recover  the  same,  and  a 
reasonable  attorney's  fee,  fixed  by  the  court 
on  the  trial  of  said  cause.  All  other  statu- 
tory and  common-law  remedies,  in  addition 
to  the  remedies  provided  herein,  are  hereby 
preserved  to  the  shippers."  Laws  1007, 
chap.  276. 

Was  the  shipment  from  one  point  in  Kan- 


outside  the  state,  the  transportation  is  in- 
terstate commerce,  and  not  subject  to  tlie 
control  of  the  state  railroad  commission. 
St.  Louis  &  S.  F.  R.  Co.  v.  State,  87  Ark. 
662,  113  S.  W.  203. 

Where  two  cities  within  a  state  are  con- 
nected by  two  railroads,  one  wholly  within 
the  state,  and  one  whose  route  for  a  part 
of  the  distance  lies  without  the  state,  a  state 
statute  fixing  maximum  rates  and  fares  on 
the  route  lying  wholly  within  the  state  is  not 
void,  as  an  interference  with  interstate 
commerce,  although  competition  betw.een  the 
two  railroads  will  force  down  the  fares  and 
rates  on  the  line  which,  by  passing  for  a 
part  of  the  distance  outside  of  the  state, 
does  an  interstate  business.  St.  Louis  &  S. 
F.  R.  Co.  v.  Hadley,  supra. 

When  goods  are  received  for  transporta- 
tion between  two  points  in  a  state,  it  will 
be  presumed  to  be  an  intrastate  shipment, 
in  the  absence  of  evidence  that  shipment  by 
a  route  which  would  take  the  goods  outside 
of  the  state  is  usual  or  necessary.  Harter 
v.  Charleston  &  W.  C.  R.  Co.  (S.  C.)  67  S. 
£.  290. 

Telegraph  companies 

A  somewhat  similar  question  arises  in  re- 
lation to  telegraph  messages  passing  be- 
tween two  points  in  a  state  over  a  route 
part  of  which  is  in  another  state,  for  it  has 
been  settled  by  adjudications  of  the  United 
States  Supreme  Court  that  telegraph  lines, 
when  extending  through  diflferent  states,  are 
instruments  of  commerce  which  are  protect- 
ed by  the  commerce  clause  of  the  Federal 
Constitution.  See  Western  U.  Teleg.  Co.  v. 
James,  162  U.  S.  650,  40  L.  ed.  1105,  26 
Sup.  Ct.  Rep.  934. 

On  the  authority  of  Lehigh  Valley  R.  Co. 
v.  Pennsylvania,  supra,  it  was  lield  in 
State  ex  rel.  Railroad  Comrs.  v.  Western 
r.  Telep.  Co.  113  N.  C.  213,  22  L.R.A.  670, 
28  L.R.A.(N.S.) 


18  S.  E.  389,  that  telegraph  messages  be- 
tween points  in  the  same  state  do  not  con- 
stitute interstate  commerce  because  of  the 
fact  that  they  traverse  another  state  on  the 
route,  and,  hence,  the  state  might  regu- 
late the  amount  to  be  charged  for  such 
messages. 

On  the  same  authority  it  was  also  held 
in  Leavell  v.  Western  U.  Teleg.  Co.  116  N. 
C.  220,  27  L.R.A.  843,  47  Am.  St.  Rep.  798, 
21  S.  E.  301,  that  a  telegraph  company 
which  has  a  continuous  line  between  points 
in  the  same  state,  over  which  it  might 
transmit  a  message  received  for  that  pur- 
pose, but  which  passes  through  another 
state  on  the  route,  cannot  claim  that  the 
message  is  interstate  commerce,  and  there- 
fore exempt  from  state  authority  limiting 
the  charge  for  transmission,  although  the 
company  does  not  in  fact  transmit  the  mes- 
sage the  whole  distance,  but  delivers  it  at 
an  intermediate  point  in  another  state,  to 
another  company,  because  its  own  line  for 
the  remainder  of  the  distance  is  fully  occu- 
pied by  other  business. 

In  Western  U.  1'elenr.  Co.  v.  Reynolds,  100 
Va.  459,  93  Am.  St.  Rep.  971,  41  S.  E.  850, 
a  statute  provided  for  a  penalty  of  $100 
for  each  failure  of  any  telegraph  company 
to  deliver  a  messaj^e  promptly.  In  an  action 
to  recover  the  penalty  for  failure  to  deliver 
promptly  a  message  sent  from  East  Radford, 
Virginia,  to  Tom's  Creek,  Virginia,  the 
court,  on  the  authority,  of  Lehigh  Valley  R. 
Co.  V.  Pennsylvania,  supra,  held  the  com- 
pany liable,  althougli  the  delay  had  occurred 
at  Bluefields,  West  Virginia,  where  it  had 
established  a  relay  station.  The  court 
said:  "Where  the  initial  and  terminal  points 
are  both  in  the  same  state,  and  the  telegram 
is  transmitted  over  the  wires  of  the  same 
company,  and  concerns  only  citizens  of  that 
state,  the  message  is  a  domestic  message,  and 
its  character  in  that  respect  is  not  altered 
by  the  circumstance  that  the  line  passes  in 
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sns,  through  a  portion  of  Missouri,  to  an- 
other point  in  Kansas,  interstate,  and,  if  so, 
is  a  state  regulation  of  such  a  shipment  per- 
missible? The  shipment  sought  to  be  regu- 
lated is  a  single  and  indivisible  thing.  The 
statute  purports  to  regulate  the  time  which 
shall  be  consumed  from  the  origin  to  the 
end  of  the  transportation.  If  the  carrier 
fails  to  transport  for  the  whole  distance 
within  the  specified  time,  the  prescribed 
penalties  and  liabilities  attach.  It  is  a  regu- 
lation of  a  single  act  of  transportation  as  a 
whole,  and  not  of  a  part  of  it,  that  may  be 
wholly  performed  within  the  state.  The  ef- 
fect of  the  regulation  is  direct  and  immedi- 
ate upon  a  shipment  that  is  interstate.  It  is 
unlike  cases  of  regulating  the  speed  of  trains 
in  cities  within  the  state,  or  the  receipt  or 
delivery  of  freight  at  points  in  the  state,  or 
the  imposition  of  some  liability  for  some 
other  default  occurring  entirely  within  the 
state.  If  the  statute  applies,  it  directly 
affects  a  single  shipment  which  is  partly 
within  and  partly  without  the  state.  Ac- 
cording to  a  ruling  of  the  Supreme  Court  of 
the  United  States,  such  a  shipment  is  inter- 
state, and  a  regulation  of  it  is  beyond  the 
legislative  power  of  the  state.  In  Hanley  v. 
Kansas  City  Southern  R.  Co.  187  U.  S.  617, 
47  L.  ed.  333,  23  Sup.  Ct.  Rep.  214,  the 
transportation  of  goods  on  a  through  bill 
of  lading  from  a  point  in  Arkansas  to  an- 
other point  in  the  same  state,  over  a  road 
which  passed  a  short  distance  through  In- 
dian territory,  was  held  to  be  interstate 
commerce,  subject  to  the  regulation  of  Con- 
gress, and  free  from  interference  by  the 
state  of  Arkansas,  which  had  undertaken  to 


I  regulate  the  shipment.  It  was  there  said 
that  "the  transportation  of  tnese  goods  cer- 
tainly went  outside  of  Arkansas,  and  we  are 
of  opinion  taat  in  its  aspect  of  commerce 
it  was  not  confined  within  the  state."  It 
was  in  effect  held  that,  when  the  subject 
of  regulation  is  indivisible,  tnere  can  be  no 
division  of  regulation,  either  as  between 
states  or  as  between  the  state  and  the  na- 
tion ;  and  that  there  can  be  no  splitting  of 
jurisdiction  in  proportion  to  the  mileage  in 
the  state  seeking  to  regulate  interstate  ship- 
ments. It  was  also  said :  "It  is  decided  that 
navigation  on  the  high  seas  between  ports 
of  the  same  state  is  subject  to  regulation 
by  Congress  (Lord  v.  Goodall,  N.  A,  P.  S.  S. 
Co.  102  U.  S.  541,  26  L.  ed.  224),  and  is  not 
subject  to  regulation  by  the  state  (Pacific 
Coast  S.  S.  Co.  V.  Railroad  Comrs.  [C.  C]  9 
SaAvy.  253,  18  Fed.  10)  ;  and  although  it  is 
argued  that  these  decisions  are  not  conclu- 
sive, the  reason  given  by  Mr.  Justice  Field 
for  his  decision  in  the  last-cited  case  dis- 
poses equally  of  the  case  at  bar.  To  bring 
the  transportation  within  the  control  of  the 
state,  as  part  of  its  domestic  commerce,  the 
subject  transported  must  be  within  the  en- 
tire voyage  under  the  exclusive  jurisdiction 
of  the  state.' "  The  route  of  carriage  was  out 
of  the  state  a  very  short  distance,  it  is  true; 
but,  as  we  have  seen,  the  shipment  is  to  be 
treated  as  a  unit,  and  the  rule  in  such  a  ease 
would  appear  to  be  the  same  whether  the  act 
of  transportation  was  outside  of  the  state 
one  or  a  hundred  miles.  In  State  v.  Otis,  CO 
Kan.  248,  56  Pac.  14,  an  act  regulating  the 
transportation  of  live  stock,  and  which  re- 
quired the  railroad  company  to  carry  tlie 


part  over  territory  of  another  state.  Nor 
18  it  affected  by  the  fact  that  the  company 
has  established  a  relay  office  in  such  other 
state.  The  statute  deals  with  the  company, 
not  its  agents.  The  company  in  this  case 
undertook  to  transmit  the  message  from 
one  'point  to  another  in  Virginia,  and  it 
cannot  escape  the  penalty  imposed  by  stat- 
ute for  its  dereliction  of  duty  on  the  theory 
that  the  statute  has  no  extraterritorial 
force.  The  default  complained  of  was  not 
the  stoppage  of  the  message  at  Bluefields, 
but  the  failure  to  transmit  it  as  promptly 
as  practicable  to  Tom's  Creek.  And  the 
response  of  the  company  that  it  was  guilty, 
but  guilty  at  a  point  beyond  the  limits  of 
the  state,  constitutes  no  defense." 

The  doctrine  of  this  case  was  reaffirmed 
in  Western  U.  Teleg.  Co.  v.  Hughes,  104 
Va.  240,  51  S.  E.  225,  although  the  case  of 
Hanley  v.  Kansas  City  Southern  R.  Co. 
supra,  had  then  been  decided.  Two  judges 
dissented  in  a  strong  opinion,  on  the  ground 
that  although  such  a  statute  might  be  valid 
where  the  default  took  place  in  the  state, 
it  could  not  where  it  occurred  outside  of 
the  state.  A  writ  of  error  was  dismissed 
in  203  U.  S.  505,  51  L.  ed.  294,  27  Sup.  Ct. 
28  L.ILA.(N.S.) 


Rep.   162,  on  a  ground  not  involving  the 
merits. 


High  seas  and  navigable  waters. 

No  attempt  ha«  been  made  to  collect  the 
cases  dealing  with  the  relative  rights  of  the 
states  and  of  the  Federal  government  to  reg- 
ulate traffic  by  water  between  two  ports  in 
the  same  state,  which  passes  over  the  high 
seas  or  navigable  waters  of  the  Unitefl 
States,  since  the  question  is  affected  by  the 
admiralty  jurisdiction  of  the  United  States. 
as  well  as  by  the  interstate  commerce  clause. 

But  see  Lord  v.  Goodall,  N.  &  P.  S.  S.  Co. 
102  U.  S.  641,  26  L.  ed.  224,  and  Pacific 
Coast  S.  S.  Co.  v.  Railroad  Comrs.  9  Sawy. 
253,  18  Fed.  30,  holding  that  under  the 
clause  of  the  Constitution  giving  Congress 
power  "to  regulate  commerce  with  foreipi 
nations,  and  among  the  several  states,  and 
with  the  Indian  tribes,"  and  entirely  aside 
from  its  admiralty  jurisdiction.  Congress 
may  regulate  the  liability  of  owners  of 
vessels  navigating  the  high  seas,  althoug'i 
they  are  engaged  in  the  tran.sportation  of 
goods  and  passengers  between  ports  and 
places  of  one  state  only.  R.  A.  B> 
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shipper  free  in  certain  cases,  was  under  con- 
sideration. The  shipment  was  originated  in 
Luray,  Kansas,  and  ended  a  few  yards  from 
the  state  line  in  Kansas  City,  Missouri,  and 
it  was  held  to  be  interstate  commerce,  and 
the  regulation  a  violation  of  the  commerce 
clause  of  the  Federal  Constitur.1.071.  To  the 
same  effect  is  Missouri,  K.  &  T.  R.  Co.  v. 
Sinclair,  77  Kan.  228,  94  Pac.  123. 

Counsel  for  appellee  contend  that,  as  the 
transportation  began  and  ended  in  the  state, 
it  was  subject  to  state  regulation,  and  rely 
on   Lehigh  Valley  R.  Co.   v.  Pennsylvania, 
145  U.  S.  192,  36  L.  ed.  672,  4  Inters.  Com. 
Rep.   87,  12   Sup.   Ct.  Rep.   800,  and  some 
other  cases  based  on  that  decision.     Tliat 
case,    however,    relates   to   taxation   rather 
than  transportation.    In  transporting  prop- 
erty from  place  to  place  in  Pennsylvania, 
the  railway  company  passed  for  a  short  dis- 
tance   through    New    Jersey;    but    the    tax 
which  was  the  subject  of  controversy  was 
determined  upon  the  transportation  within 
the  state.     It  was  held  that  a  state  might 
tax  the  business  done  in  the  course  of  a 
continuous  carriage  from  one  point  to  an- 
other in  the  state,  although  the  railway  com- 
pany, in  accomplishing  it,  incidentally  tra- 
versed over   a  part  of   another   state.     In 
Hanley   y.   Kansas   City   Southern    R.   Co., 
supra,  Mr.  Justice  Holmes,  who  wrote  the 
opinion,  made  it  clear  that  the  rule  of  the 
Lehigh  Valley  Case  did  not  apply  to  a  regu- 
lation of  transportation.    In  speaking  of  the 
decisions   of   state   courts   which   held   that 
the  Lehigh  Valley  Case  was  an  authority 
for   transportation   which   was   partly   out- 
side of  the  state,  he  said:  "These  decisions 
were  made  simply  out  of  deference  to  con- 
clusions drawn  from  Lehigh  Valley  R.  Co. 
y.  Pennsylvania,  supra,  and  we  are  of  opin- 
ion that  they  carry  their   conclusions   too 
far.     That  was  the  case  of  a  tax,  and  was 
distinguished  expressly  from  an  attempt  by 
state  directly  to  regulate  the  transportation 
while  outside  its  borders.     H6  U.  S.  204. 
And  although  it  is  intimated  that,  for  the 
purposes  before  the  court,  to  some  extent 
commerce  by  transportation  might  have  its 
character  fixed  by  the  relation  between  the 
two  ends  of  the  transit,  the  intimation  was 
carefully  confined  to  those  purposes.    More- 
over, the  tax  'was  determined  in  respect  of 
receipts  for  the  proportion  of  the  transporta- 
tion within  the  state.'    145  U.  S.  201.   Such 
a  proportioned  tax  had  been  sustained  in 
the  case  of  commerce  admitted  to  be  inter- 
state.    Maine  v.  Grand  Trunk  R.  Co.   142 
U.  S.  217,  35  L.  ed.  994,  3  Inters.  Com.  Rep. 
807,  12  Sup.  Ct.  Rep.  121,  103.     Whereas, 
it  is  decided,  as  we  have  said,  that  when  a 
rate  is  established,  it  must  be  established 
as  a  whole."     The  distinction  between  the 
imposition  of  a  tax  and  the  regulation  of 
28  L.RJi.(N.S.) 


transportation,  as  applied  to  a  carrier  doing 
interstate  business,  is  commented  upon  in 
Leavenworth  v.  ifiwing,  80  Kan.  58,  101  Pac. 
664.  It  was  there  said:  "The  result  of  the 
authorities  is  that  a  rate  on  a  continuous 
carriage  from  point  to  point  within  the  state 
is  to  be  regarded  as  a  unit,  and  when  it  is 
applied  to  a  shipment  which  passes  through 
more  than  one  state,  it  takes  on  an  inter- 
state character,  and  is  beyond  the  regula- 
tion of  the  state;  but  a  different  rule  ob- 
tains in  the  matter  of  taxation.  The  state 
may  properly  tax  the  property  located  with- 
in its  borders  of  a  corporation  doing  an 
interstate  business,  and  may  also  tax  that 
part  of  the  business  of  such  corporation 
which  is  done  within  the  state."  The  lan- 
guage of  the  statute  indicates  a  legislative 
purpose  to  limit  its  application  to  intra- 
state traffic.  It  refers  to  live  stock  re- 
ceived by  carriers  "for  transportation  with- 
in this  state,"  and  the  time  limio  is  applied 
to  stock  "transported  by  rail  within  this 
state."  If,  however,  it  were  intended  to  ap- 
ply to  interstate  commerce  like  the  shipment 
in  question,  it  would  be  necessarily  invalid. 
In  no  event  can  there  be  a  recovery  under 
the  statute  for  negligent  delay  m  an  inter- 
state shipment. 

It  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

All  the  Justices  concur. 


liOUISIANA  SUPRKBfE  COURT. 

STATE  OF  LOUISIANA  EX  REL.  DAVID 

J.   REID 

V. 

P.  D.  LEBLEU,  Registrar  of  Voters,  Appt. 

(126  La.  -— ,  62  So.  849.) 

Election  —  destruction  of  registry  list 
—  effect. 

1.  The  registered  voter  is  not  disfran- 
chised because  of  the  destruction  by  fire 
of  all  the  registrar's  records. 

Same  —  rights  of  voter. 

2.  He  may  have  his  name  placed  on  the 
new  book  of  the  registrar  by  application  at 

Headnotes  by   Breaux,   Ch.   J. 


Xote.  —  Effect  of  loss  or  destruction  of 

registry  lists. 

Little  autliority  has  been  disclosed  upon 
the  point  covered  by  this  note.  The  deci- 
sion in  State  ex  bel.  Reid  v.  Lebleu  is 
supported  by  State  ex  rel.  Hampton  v.  Wal- 
drop,  104  N.  C.  453,  10  S.  E.  694,  where  it 
was  held  that  the  fact  that  the  rpjjistration 
book  of  an  election  precinct  had  been  lost 
did  not  invalidate  the  election,  where  the 
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any  time  before  the  forty-eight  hours  pre- 
ceding the  opening  of  the  polls. 

Same  — duty  to  register  anew. 

3.  The  voter  wlio  has  registered,  and 
whose  registration  papers  are  destroyed,  is 
not  in  the  category  of  a  voter  who  has  not 
registered.  He  cannot  be  made  to  register 
anew,  as  if  he  had  never  before  been  a 
registered  voter.  The  registrar  has  au- 
thority to  protect  his  office  from  imposi- 
tion, and  at  the  same  time  he  may  permit 
registered  voters  to  have  their  names  placed 
on  the  new  poll  book. 

(June  30,  1910.) 

APPEAL  by  respondent  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Calcasieu,  granting  a  writ  of  man- 
damus requiring  him  to  place  relator's 
name  on  the  registration  book  as  a  qualified 
voter.     AiTirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  Moore,  C  F.  Gayle, 
and  T.  Arthur  Sdwards  for  appellant. 

Messrs.  Robert  R.  Stone  and  David  R. 
Rosenthal  for  appellee. 

Breaux,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  application  for  a  writ  of 
mandamus,  filed  by  David  J.  Reid  in  the 
district  court,  against  the  registrar  of 
voters  for  the  parish  of  Calcasieu,  to  com- 
pel him  to  place  his  ( plaintiil's )  name  on 
the  registration  book  as  a  qualified  elector. 

The  registrar  had  refused  to  grant  plain- 
tifTs  application  to  carry  his  name  on  the 
roll,  and  this  application  is  to  compel  him 


to  enter  his  name  on  that  roll.  The  plain- 
tifT  is  a  citizen  of  the  United  States  and  a 
resident  of  the  pariah  of  Calcasieu.  Th« 
registration  book,  containing  the  names  of 
voters,  was  destroyed  by  fire  on  the  23d  of 
April,  1910.  A  few  days  thereafter,  the  reg- 
istrar gave  ofiicial  notice  in  the  local  papers 
to  all  voters  to  come  forward  and  register 
anew.  This  was  done  in  order  to  afford  ao 
opportunity  to  the  voters  to  register  their 
names  anew.  Some  time  after  his  office  had 
been  opened,  he  gave  notice  that  in  thirty 
days  prior  to  a  special  election  he  woula 
close  his  office.  The  special  election  re- 
ferred to  is  to  be  held  on  the  14th  day 
of  July,  1910. 

The  parties  to  this  litigation  seek  an  in- 
terpretation of  the  statutes  in  order,  so  far 
as  possible,  to  avoid  all  illegalities  and  ir- 
regularities. If  the  majority  of  the  voters 
called  upon  to  vote  at  the  special  election 
of  July  14,  1910,  so  elect,  bonds  are  to  be 
issued,  as  a  result  of  the  election,  aggregat- 
ing $360,000.  Other  elections  are  to  be 
held,  primary  and  general,  in  the  near  fu- 
ture. It  is  probable  that  other  voters,  who 
had  registered  before  the  fire  before  men- 
tioned, will  also  seek  to  exercise  their  fran- 
chise rights.  The  district  court  made  tlie 
mandamus  peremptory,  and  directed  the 
registrar  to  enter  the  name  of  the  relator. 
The  registrar  appeals. 

The  first  objection  urged  (in  argument 
only)  by  the  respondent  is  one  regarding 
the  asserted  failure  of  relator  to  make  the 
required  affidavit  and  take  the  required 
oath. 


registrar  procured  another  book,  and  entered 
therein  the  names  of  those  who  he  knew  had 
registered,  together  with  those  of  subse- 
quent applicants,  and  it  appeared  that  no 
qualified  person  had  been  refused  the  right 
to  vote.  The  court  said:  "The  registration 
book  should  be  present  and  used  for  the  pur- 
poses prescribed  by  law  at  the  voting  place, 
while  the  election  is  in  progress,  and  until 
all  the  votes  are  received.  It  should  not — 
cannot — be  dispensed  with  in  any  case,  if 
it  can  be  produced;  but  if  it  be  lost,  de- 
stroyed by  accident,  or  made  way  with  by 
fraud,  or  for  fraudulent  purposes,  the  mere 
fact  that,  by  reason  of  such  causes,  it  is 
not  present  at  the  election,  as  it  should  be, 
cannot  deprive  a  registered  voter  of  his 
right  to  vote.  He  had  registered, — had  per- 
fected his  right  to  vote  by  registration;  he 
was  a  registered  voter,  as  much  so  as  if  the 
registration  book  were  present;  and  while 
the  book  is  the  proper  and  the  better  evi- 
dence of  the  fact,  it  is  not  the  only  evi- 
dence. He  may  oiTer  evidence  of  the  fact, 
if  need  be,  by  his  own  testimony,  that  of 
the  registrar,  and  of  such  person  or  persons 
as  were  present  and  saw  him  registered. 
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If,  in  such  case,  the  judges  of  the  election 
should  be  satisfied  that  he  was  then  prop- 
erly registered,  he  should  be  allowed  to 
vote,  and  he  should  be,  although  it  might 
turn  out  that  the  absence  of  the  registration 
book  might,  in  some  way  and  for  some 
cause  arising,  destroy  the  validity  of  the 
election  at  that  voting  place." 

It  is  provided  by  statute  in  Kentucky 
that  "any  person  who  has  registered,  and 
whose  certificate  of  registration  has  been 
lost  or  otherwise  destroyed  after  the  regis- 
tration books  containing  his  registration 
have  been  filed  with  the  clerk  of  the  county 
court,  may,  upon  filing  his  affidavit  before 
the  county  court  clerk,  showing  that  fact, 
obtain  a  duplicate  certificate  of  registra- 
tion, and,  upon  filing  such  an  affidavit  be- 
fore the  county  court  clerk,  it  is  hereby 
made  the  duty  of  the  said  clerk  to  issue 
said  certificate,  for  which  he  may  charge 
the  applicant  a  fee  of  50  cents,  and  said 
certificate  shall  entitle  the  person  named 
therein  to  vote  as  if  issued  by  the  officers 
of  registration;''  and  this  act  Is  held  valid. 
Yates  V.  Collina,  118  Ky.  682,  82  S.  W. 
282,  973.  J.T.W. 
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Our  answer  to  the  contention  of  respond- 
ent is  that  he  has  not  alleged  these  asserted 
grounds  in  his  answer.  The  answer  con- 
tains the  general  averment  that  relator 
came  to  respondent's  ofTice,  and  applied  to 
place  his  name  on  the  roll  of  registration, 
which  was  refused.  Furthermore,  the  case 
is  before  us  on  an  agreed  statement  of  facts. 
No  mention  is  made  in  this  agreed  state- 
ment of  facts  of  a  refusal  on  the  part  of 
the  relator  to  take  an  oath  or  to  comply 
with  any  direction  of  the  registrar.  As  this 
objection  is  raised  only  in  the  written  ar- 
gument, it  has  every  appearance  of  an  aft- 
erthought. Relator  must  have  taken  the 
first  registration  oath  at  the  time  that  he 
registered;  t.  e.,  any  oath  required  at  the 
time  that  he  registered  originally.  As  to 
any  oath  required  of  him  (if  any  was  re- 
quired) when  he  appeared  before  the  regis- 
trar the  last  time,  the  pleadings  and  the 
facts  are  silent  on  the  subject.  It  is  only 
mentioned  in  the  brief. 

There  is  really  no  issue  before  us  as  to 
either  the  failure  to  take  an  oath  or  to  sat- 
isfy the  registrar  that  he  had  previously 
registered  at  the  time  that  he  made  his  ap- 
plication to  have  his  name  placed  on  the 
roll.  Respondent  admits  that  relator  reg- 
istered. It  must,  in  consequence,  be  held 
that  he  duly  registered,  in  the  absence  of 
any  showing  to  the  contrary. 

The  next  proposition  of  respondent  is  that 
a  voter  who  fails  to  avail  himself  of  the 
right  to  register  cannot  vote  at  an  election 
held  in  accordance  with  act  No.  08  of  3008. 
Tliat  is  true.  It  does  not  apply  to  the  case 
at  bar.  Relator  did  not  fail  to  register.  We 
have  seen  that  he  was  duly  registered,  only 
the  destroying  flames  burnt  the  written  evi- 
dence of  registration. 

The  next  proposition  of  respondent  is  sub- 
stantially to  the  same  effect.  Respondent, 
in  support  of  this  last  proposition,  urges 
that  relator  was  negligent,  indifferent,  and 
for  that  reason  he  must  be  held  to  have  vol- 
untarily disfranchised  himself.  This  prop- 
osition is  not  sustained,  for  the  right  sought 
is  public.  We  will  further  state,  in  answer, 
the  rule  established  should  apply  to  all  vo- 
ters, without  regard  to  laches  or  negligence, 
as  there  cannot  be  degrees  of  excellence  in 
this  matter  or  of  indifference.  It  cannot 
reasonably  be  said  to  a  voter,  "Your  right 
to  have  your  name  placed  on  the  roll  will 
be  recognized,  because  you  have  been  active 
enough,*'  but  to  another,  less  active,  or  who 
may  be  guilty  of  laches,  "You  cannot  regis- 
ter." That  would  not  do.  All  must  be 
treated  alike, — the  active,  or  the  lame,  the 
halt,  and  the  blind.  All  have  the  right,  or 
none  have  it.  If  they  have  it,  it  should  be 
recognized,  after  reasonable  inquiry  in  re- 
prard  to  the  right  of  the  voter  to  vote. 
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We  may  as  well  state  here  the  office  of 
registrar  is  not  to  be  imposed  upon,  as  re- 
spondent seems  to  apprehend,  by  all  who 
may  apply  to  place  their  names  on  the  reg- 
istration book,  without  regard  to  whether 
they  have  previously  registered  or  not.  That 
officer  should  certainly  be  equal  under  the 
law  to  the  duty  of  protecting  his  office  from 
imposition. 

We  are  decidedly  of  the  opinion  that  rela- 
tor has  the  right  to  have  his  name  carried 
on  the  registration  book. 

The  next  contention  of  the  respondent  reg- 
istrar is  that  the  name  of  the  voter  cannot, 
under  the  statute,  be  placed  upon  the  pre- 
cinct register  or  voting  list  by  the  registrar 
or  voter  within  thirty  days  of  an  election, 
citing  act  No.  08  t)f  1008,  in  support  of  the 
contention. 

We  will  begin  by  stating  that  the  condi- 
tion brought  about  by  the  destruction  of  the 
records  is  abnormal.  Still,  a  voter  who  has 
previously  registered  should  not  be  disfran- 
chised, nor  should  the  rule  laid  down  tend 
to  exclusion  rather  than  inclusion  of  the  vo- 
ters who,  in  good  faith,  seek  to  exercise  their 
rights  as  voters,  although  they  may  be  a 
little  tardy  in  their  application.  There  is 
no  question  of  registration,  as  we  have  be- 
fore stated.  But,  having  secured  the  right 
to  vote,  he  should  be  permitted  to  retain  the 
right. 

Another  ground  of  respondent  is  that,  al- 
though the  registration  record  had  been  to- 
tally destroyed  by  fire,  no  person  ought  to 
be  permitted  to  vote  under  the  statute  on 
any  oath  or  written  affidavit  on  the  day  of 
the  election.  That  question  is  not  before  us. 
We  have  naught  to  do  with  acts  on  the  elec- 
tion day.  W^e  have  no  objection  to  state 
that,  in  our  opinion,  the  contention  that  the 
precinct  registration,  or  poll  books  for  each 
precinct  must  be  furnished  within  forty- 
eight  hours  before  the  time  fixed  for  the 
opening  of  the  poll  is  sufficiently  before  us 
to  justify  us  in  expressing  an  opinion  upon 
the  subject.  We  are  inclined  to  the  opinion 
that  the  names  of  votefs  who  had  previously 
registered  cannot  be  placed  on  the  registra- 
tion books  within  the  forty-eight  hours  pre- 
ceding the  opening  of  the  polls.  This  is  ren- 
dered necessary,  in  order  that  the  registrar 
may  comply  with  the  statute,  and  send  the 
necessary  books  and  papers  from  his  office 
to  the  different  polls  and  precincta,  or  where 
ever  thev  are  needed  under  the  law. 

ft' 

In  conclusion :  A  voter  who  has  duly  reg- 
istered cannot  be  disfranchised  on  the  ground 
that  he  has  not  had  his  name  placed  on  the 
registration  rolls  thirty  days  before  the  elec- 
tion. He  is  not  to  be  treated  and  consid- 
ered as  one  who  had  not  registered  at  all,  as 
in  this  instance  the  relator  had  registered 
and  secured  the  right  which  the  statute  pro- 
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Tides.  He  cannot,  under  the  statute,  have 
his  name  carried  on  the  registration  roll 
within  the  forty -eight  hours  just  preceding 
the  opening  of  the  polls.  If  he  complies 
with  the  statute  as  now  interpreted,  he  has 
all  the  rights  on  the  day  of  the  election  of 
a  voter  who  had  had  his  name  placed  on  the 
registration  rolls  thirty  days  before  the  day 
preceding  the  election. 

For    reasons    stated,    the    judgment    ap- 
pealed from  is  affirmed. 


]»£ASSACHUSETTS    SUPREMB    JUDI- 
CIAL COURT. 

MABEL  B.   WINANS 

ANTHONY  V.  WINANS. 
(205  Mass.  388,  91  N.  E.  394.) 

Divorce  —  Jurisdiction  —  residence  in 
state. 

A  husband  and  wife  lived  together  in 
the  state  within  the  meaning  of  a  statute 
making  that  fact  a  prerequisite  to  juris- 
diction of  the  state  courts  over  a  divorce 
proceeding,  where  they  came  into  the  state 
with  the  intention  of  making  their  home 
there,  and  after  remaining  a  few  days  look- 
ing for  apartments  selected  one  and  sent 
their  belongings  there,  although,  before  tak- 
ing up  a  residence  in  the  apartment,  the 
husband  left  the  state  on  business  and  never 
returned. 

(March   23,   1910.) 

REPORT  by  the  Superior  Court  for  Essex 
County  for  the  opinion  of  the  Supreme 
Court  after  dismissing  a  libel  for  divorce. 
Decree  for  Hbellant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Neat  Barney,  Henry 
T.  Lnmmus,  and  Wilbert  A.  Bishop,  for 
libellant: 

Domicil  in  a  state  is  acquired  animo  et 
facto. 

Palmer  v.  Hampden,  182  Mass.  511,  65  N. 
E.  817. 

Residence  and  intention  are  questions  of 
fact. 

Mooar  v.  Harvey,  128  Mass.  219;  Wright 
V.  Boston,  126  Mass.  161. 

The  parties  gained  a  domicil. 

Palmer  v.  Hampden,  supra;  Wilbraham  v. 
Ludlow,  99  Mass.  587. 

If  there  is  an  intent  to  reside  in  a  place, 
a  residence  in  pursuance  of  that  intention, 
however  short,  will  establish  a  domicil. 

Wharton,  Confl.  L.  §  58;  Dicey,  Confl.  p. 
107;  Stockton  v.  Staples,  66  Me,  197;  White 
V.  Tennant,  31  W.  Va.  790,  13  Am.  St.  Rep. 
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896,  8  S.  E.  596;  Williams  v.  Roxbury,  12 
Gray,  21. 

Domicil  for  the  purposes  of  divorce  miT 
be  acquired  in  the  commonwealth  without 
reference  to  any  particular  municipal  diri- 
sion  thereof. 

Amott  y.  Groom,  5  Sc.  Seas.  Cas.  2d 
series,  62;  Re  Craignish  [1892]  3  Ch.  130; 
Jacobs,  Domicil,  §  133;  Dicey,  Confl.  L.  Am. 
ed.  1896,  pp.  90-93. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  libel  for  divorce.  The  Hbellee 
was  duly  served  and  appeared,  but  was  sub- 
sequently defaulted.  Upon  the  evidence  be* 
fore  him  the  presiding  judge  "found  and 
ruled  that  the  parties  never  lived  together 
as  husband  and  wife  ic  this  commoawealth 
within  the  meaning  of  the  statute,  and  on 
that  ground  ordered  that  the  libel  be  dis- 
missed," and  at  the  request  of  the  libellant 

Note.  —  Character  of  residence  essen- 
tial to  give  jurisdiction  in  divorce 
proceedings. 

This  question  was  treated  in  a  note  to 
Bechtel  v.  Bechtel,  12  L.R.A.(N.S.)  1100, 
and  this  note  is  supplementary  thereto. 

Following  the  limitations  in  the  earlier 
note,  this  note  will  be  confined  to  cases  dis- 
cussing the  standard  by  which  the  facts  re- 
lating to  the  domicil  must  be  measured, 
and  does  not  include  cases  which  merely 
pass  upon  the  question  whether  or  not  there 
had  been  residence  for  the  requisite  length 
of  time  in  the  jurisdiction. 

As  is  shown  in  the  earlier  note,  the  inten- 
tion  of  the  party  to  take  up  a  residence  in 
the  place  is  one  of  the  essential  elements  of 
a  domicil  for  divorce  purposes,  and  this  in- 
tention must  be  bona  fide,  and  not  merely 
claimed.  This  intention  is  to  be  consid- 
ered in  connection  with  the  acts  of  the 
party. 

Thus,  in  Bradfield  v.  Bradfield,  154  Mich. 
115,  129  Am.  St.  Rep.  468,  117  N.  W.  5S8, 
the  court  said  that,  in  determining  whether 
a  complainant  was  a  resident  of  the  state 
under  the  divorce  law,  and  in  any  c**e 
where  residence  is  to  be  determined,  the  in- 
tention, coupled  with  the  acts  of  the  party, 
must  be  considered.  Intention  is  always  to 
be  given  large  consideration,  but  merely 
claimed  intention  without  acts  to  support  it 
is  not  controlling. 

And  in  Duxstad  v.  Duxstad,  17  Wyo.  411, 
129  Am.  St.  Rep,  1138,  100  Tac.  112,  tlie 
court  said  that  a  change  of  residence  docs 
not  consist  alone  in  going  to  and  living  in 
another  place,  but  it  must  be  with  the  in- 
tention of  .making  that  place  the  permanent 
residence.  A  residence  once  acquired  con- 
tinues until  a  new  one  is  acquired. 

So,  in  Tetty  v.  Pettv,  42  Ind.  App.  443, 
85  N.  E.  995,  it  was  held  that  a  wife  who 
leaves  her  former  home  with  her  child,  to 
join  her  husband,  who  had  resided  for  sct- 
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reported  the  case  to  this  court.  If,  on  the 
facts  found  by  him,  the  finding  was  not  war- 
ranted in  law,  then  a  decree  nisi  on  the 
ground  of  desertion  is  to  be  entei-ed;  other- 
wise the  libel  is  to  be  dismissed. 

So  far  as  the  question  is  one  of  fact,  tlie 
presiding  judge  has  determined  it  adversely 
to  the  libellant.  But  the  facts  upon  which 
he  based  his  conclusion  that  the  libel  should 
be  dismissed  have  all  been  reported  by  him, 
and  the  question  whether  he  was  wrong  in 
ruling  as  he  did  becomes  therefore  a  ques- 
tion of  law. 

The  statute  provides  that  "a  divorce  shall 
not,  except  as  provided  in  the  following  sec- 
tion, be  decreed  if  the  parties  have  never 
lived  together  as  husband  and  wife  in  this 
commonwealth."      Rev.    Laws,    chap.    152, 


§  4.  The  exception  referred  to  is  immaterial 
so  far  as  this  case  is  concerned.  The  libel- 
lant concedes  that  it  must  appear  that  the 
parties  were  domiciled  in  this  common- 
wealth in  order  to  satisfy  the  requireuent 
that  they  shall  have  lived  together  heru  as 
husband  and  wife.  Ross  v.  Ross,  103  Mass. 
676;  Weston  y.  Weston,  143  Mass,  274,  0  N. 
E.  557.  The  question  then  is  whether  the 
presiding  judge  was  wrong  in  finding,  as  he 
must  have  found,  tliat  th«  parties  were  not 
domiciled  in  Massachusetts. 

It  is  plain  that  the  libellant  never  lost 
her  domicil  in  this  commonwealth,  except 
by  reason  of  her  domicil  following  that  of 
the  libellee,  and  we  therefore  need  not  con- 
sider further  the  facts  in  regard  to  her  sta- 
tus.   W^as  the  presiding  judge  wrong  in  find- 


eral  months  in  another  state,  loses  her  resi- 
dence in  the  first  state,  although  she  re- 
mained but  a  short  time  in  the  second  domi- 
cil, when  she  had  no  intention  of  establisli- 
ing  a  legal  residence  apart  from  lier  husband 
until  after  her  return  to  the  first  state. 

And  in  Mason  y.  Mason,  69  N.  J.  £q.  292, 
60  Atl.  337,  the  court  said  that  under  the 
facts  of  the  case  the  complainant  was  en- 
titled to  a  divorce,  provided  that  the  court 
had  jurisdiction  of  her  matrimonial  status, 
— provided,  in  other  words,  that  she  had  not 
come  into  the  state  for  the  mere  purpose  of 
obtaining  a  divorce  or  for  the  accomplish- 
ment of  any  other  transient  purpose,  but 
had  come  and  had  resided  there  animo 
manendi. 

The  temporary  absence  from  this  state  of 
one  domiciled  here  will  not  be  held  a  chani>;e 
of  residence,  unless  to  the  factum  of  resi- 
dence elsewhere  be  added  the  animus 
manendi;  for  a  domicil,  having  once  been 
acquired,  continues  until  a  new  one  is  ac- 
tually acquired  animo  et  fa^to,  Watkinson 
V.  Watkinson,  68  N.  J.  Eq.  632,  69  L.R.A. 
397,  60  Atl.  931,  6  A.  &  E.  Ann.  Cas.  326. 

So,  in  Dulin  y.  Dulin,  33  Pa.  Super.  Ct. 
4,  it  was  held  that  a  man  engaged  in  news- 
paper, political,  and  philosopliical  work  as 
a  writer  and  lecturer,  and  who  had  clianged 
his  residence  in  response  to  the  various  de- 
mands of  his  professional  labors,  did  not 
acquire  a  domicil  therein  within  the  meaning 
of  the  divorce  law,  although  he  had  actually 
been  within  the  state  for  a  period  of  time 
greater  than  required  by  the  law,  when 
there  was  no  suggestion  of  any  domiciliary 
intent  or  of  an  abandonment  of  a  former 
domicil.  The  court  said:  "Our  statutes  and 
decisions  require  that  it  must  affirmatively 
appear  that  there  has  been  a  clear  intention 
to  abandon  a  former  residence,  and  to  make 
this  state  a  permanent  one  with  domiciliary 
intent,  coupled  with  an  actual  bona  fide 
residence  for  one  year  within  this  common- 
wealth previous  to  the  filing  of  the  petition 
or  libel." 

And  in  Sworoski  y.  Sworoski,  75  N.  IT.  1, 
70  Atl.  119,  it  was  held  that  a  married 
woman  residing  in  a  sister  state  may  for 
cause  acquire  a  domicil  apart  from  her  hus- 
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band  by  removing  to  this  state  with  the  in- 
tention of  permanently  making  it  her  home 
and  actually  residing  here. 

A  mere  residing  for  the  requisite  period 
of  time  is  not  sufficient  to  give  a  domicil. 
R.  V.  Woods,  6  Ont.  L.  Rep.  41. 

Mere  absence  from  a  fixed  home  does  not 
work  a  change  in  domicil.^  There  must  be 
an  animvs  to  change.  Blondin  v.  Brooks 
(Vt.)  76  Atl.  184. 

So,  a  wife  who,  upon  being  abandoned  by 
her  husband,  leaves  the  city  where  she  had 
lived  with  her  husband,  and  goes  into  an- 
other state  solely  to  earn  her  living,  not 
acquiring  a  domicil  therein,  and  still  re- 
garding the  city  as  her  home,  does  not  lose 
her  residence  in  the  said  city.  Cummings  v. 
Cummings,  133  Ky.  1,  117  S.  W.  289. 

Mere  residence  for  the  purpose  of  procur- 
ing a  divorce  has  frequently  been  held  in- 
sufficient to  give  a  domicil  within  the  moan- 
ing of  the  divorce  law.  Mason  y.  Mason, 
supra. 

So,  in  R.  y.  Woods,  supra,  the  court  said 
that  a  mere  "matrimonial  domicil"  is  not 
sufficient. 

A  wife  loses  her  residence  in  one  state 
by  going  with  her  husband  to  another  state, 
although  she  returned  in  about  two  months, 
where  she  had  no  other  intention  than  to 
remain  at  the  new  place  with  her  husband, 
unless  a  certain  contingency  should  happen, 
which  did  not  occur.  HofTman  y.  Hoffman, 
155  Mich.  328,  118  N.  W.  990. 

To  the  same  effect  was  the  decision  in 
Lamont  y.  Lam  ont  (Ga.)  68  S.  £.  96,  where 
it  was  held  that  a  woman  who  had  been 
compelled  by  her  husband's  drunkenness  to 
leave  him,  and  who  had  established  a  domicil 
in  a  foreign  jurisdiction,  loses  that  domicil 
in  going  to  live  for  a  time  with  her  hus- 
band, and,  upon  returning  to  the  foreign  ju- 
risdiction again,  must  reside  there  the  requi- 
site length  of  time  before  she  can  maintain 
an  action  for  divorce. 

A  traveling  salesman  who  rents  a  room 
in  a  city  which  is  the  center  of  his  activities 
thereby  acquires  a  residence  which  satisfies 
the  divorce  law,  although  his  business  fre- 
quently calls  him  to  other  places.  Stone  y* 
Stone,  134  Mo.  App.  242,  113  S.  W.  1157. 
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ir.g  that  the  libcllce  did  not  acquire  a  dotni- 
cil  here?  The  parties  were  married  in  New 
York  city.  The  domicil  of  the  libel  lee  be- 
fore marriage,  as  the  judge  has  found,  ap- 
parently had  been  in  New  York;  and  cer- 
tainly, as  he  further  found,  it  never  had 
been  in  Massachusetts.  The  libcllee  had  no 
business  or  family  ties  in  New  York  and 
no  fixed  place  of  abode  there  or  elsewhere, 
but  roomed  in  various  hotels  in  New  York 
city,  when  not  thaveling  with  his  mother, 
who  spent  her  time  in  health  resorts.  He 
was  upwards  of  forty  years  of  age  and  had 
no  occupation.  The  remainder  of  such  for- 
tune as  he  had  was  involved  in  litigation  in 
New  York  city,  and  he  was  heavily  in  debt 
there.  These  are  all  the  facts  found  in  re- 
gard to  the  libellee's  domicil  before  mar- 
riage, and  his  condition  and  circumstances, 
and  they  show  conclusively,  it  seems  to  us, 
that  he  had  no  fixed  place  of  abode  in  New 
York  city  and  no  family  or  business  or  oth- 
er ties  to  keep  him  there.  His  domicil,  if 
he  had  one  there,  would  seem  to  have  been 
of  the  most  unsettled  character.  Indeed  the 
presiding  judge  goes  no  farther  than  to  find 
that  his  domicil  before  marriage  "apparent- 
ly" had  been  in  New  York,  as  though  the 
matter  was  not  free  from  doubt.  Under, 
such  circumstances  the  acquisition  of  a  new 
domicil  or  a  change  of  domicil  will  l)e  much 
more  easily  and  readily  inferred  than  when 
one  has  a  fixed  place  of  abode  and  a  family 
nnd  an  established  business,  and  associa- 
tions more  or  less  deeply  rooted  and  perma- 
nent. A  few  days  after  the  marriage  the 
libellee  and  his  wife  came  to  Boston  to  the 
Hotel  Touraine,  where  they  stayed  enter- 
taining their  friends  and  looking  around  for 
a  house  in  which  to  live  permanently.  They 


examined  various  places  in  the  suburbs,  but 
made  no  choice.     The  libellee  said  that  he 
liked  Boston  and  expected   to  enjoy  living 
there.     After  they  had  been  in  Boston  less 
than  two  weeks,  they  went  to  a  health  resort 
in  Virginia  at  the  request  of  the  libellee's 
mother,  who  was  ill  there.     Before  leaving 
Boston  the  libellee  requested  his  wife's  sis- 
ter, who  lived  in  Boston,  to  find  a  suitable 
apartment  to  be  occupied   by  himself  and 
his  wife  on  their  return.     The  sister  pro- 
cured an  apartment  in  Brookline,  to  which 
the  greater  part  of  the  libellee's  clothing, 
which,  so  far  as  appears,  was  all  tbe  per- 
sonal effects  that  he  had,  was  sent,  and  for 
which  he  and  his  wife  started  when  they  left 
Virginia  on  their  return  about  a  month  lat- 
er.   On  the  way  back  from  Virginia  the  li- 
bellee, who  had  expressed  uneasiness  about 
his  financial  affairs  and  a  desire  to  see  hi» 
lawyer,   stopped  off  in   New  York,  at  his 
wife's  suggestion,  to  see  the  lawyer.   He  put 
the  libellant  and  her  daughter  by  a  former 
marriage  into  the  train  for  Boston,  and  told 
her  he  would  be  in  Boston  in  two  days.  The 
libellant    never    saw    him    afterwards,   al- 
though  he   wrote   expressing  his  intention 
to  come.    The  presiding  judge  found,  as  he 
could  not  very  well  have  helped  finding,  it 
seems  to  us  on  these  facts,  that  the  parties 
intended  to  take  up  their  residence  in  this 
commonwealth  when  they  came  to  Boston  to 
the  Hotel  Touraine.    He  found  that  they  did 
not  intend  to  live  permanently  in  Boston, 
but  in  some  suburb  when  a  suitable  place  of 
residence  could  be  found.     He  was  not  sat- 
isfied that  the  libellee  had  any  intention  of 
returning  to  this  commonwealth  to  live  with 
his  wife  when  he  parted  from  her  in  New 
York. 


In  Duke  v.  Duke,  70  N.  J.  Eq.  135,  62  Atl. 
466,  alfirmed  in  72  N.  J.  Eq.  434,  65  Atl. 
1117,  the  court  said  that  there  might  be  a 
domicil  without  an  actual  present  residence, 
and  that  there  might  be  a  present  resi- 
dence without  a  domicil.  The  court  goes  on 
to  say :  "Now,  the  marks  of  the  domicil  are 
numerous.  They  include  the  character  of 
the  place,  and  the  acts  and  declarations  of 
the  party  in  connection  therewith;  provided, 
of  course,  the  declarations  are  made  in  good 
faith,  sincerely,  and  ante  litem  motam** 

An  interesting  question  is  raised  in 
VViNANS  v.  WiNANS,  which  does  not  appear 
to  have  been,  squarely  passed  upon  by  the 
court,  or,  at  least,  which  does  not  appear  to 
have  necessarily  been  adjudicated  by  the 
court  in  reaching  its  conclusion.  That  is, 
whether  or  not  a  party  may  acquire  a  domi- 
cil within  the  meaning  of  the  divorce  law 
in  a  state  without  acquiring  a  fixed  domicil 
in  any  particular  locality  within  the  state. 
A  similar  question  arose  in  King  v.  King, 
74  N.  J.  Eq.  824,  71  Atl.  687.  In  this  case 
a  wife  who  had  been  deserted  by  her  hus- 
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band  went  into  New  Jersey  from  another 
state,  and  resided  for  a  short  time  at  vari- 
ous places  in  an  effort  to  find  an  inexpen- 
sive place  to  live.  She  finally  located  in  a 
city  permanently,  and  filed  a  petition  for 
divorce  in  less  than  the  statutory  period 
thereafter.  The  court,  however,  held  that, 
although  she  had  not  been  a  resident  of 
that  particular  locality  for  the  requisite 
length  of  time,  she  had  been  a  resident  of 
the  state  for  that  period,  which  satisfied 
the  requirements  of  the  law.  The  mere 
fact  that  she  had  moved  from  place  to 
place  in  an  effort  to  find  an  inexpensive 
place  to  live  was  immaterial  where  there 
was  a  bona  fide  intention  of  remaining  a 
resident  of  the  state.  The  court  said: 
"Notwithstanding  a  frequent  change  of  hab- 
itation may  create  a  situation  by  which  the 
proof  of  an  animus  manendi  becomes  diffi- 
cult, yet,  if  proved,  this,  coupled  with  resi- 
dence, although  migratory,  within  the  terri- 
tory of  the  nation  or  state,  equips  the  resi- 
dent with  a  domiciliary  status.'^ 

W.M.G. 
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In  order  to  nequire  a  domicil,  both  the 
fact  and   the  intent  must  concur.     Actual 
residence  and   the  intention   to  remain  ei- 
ther permanently  or  fot  an  indefinite  time, 
without  any  fixed  or  certain  purpose  to  re- 
turn to  the  former  place  of  abode,  are  re- 
quired  to  constitute  a  change  of  domicil. 
Ihe  length  of  the  residence  is  immaterial 
provided  the  other  elements  are  present  and 
are  found  to  txist.    A  day  or  an  hour,  it  has 
been  said,  will  sufiice  for  the  acquisition  of 
a  domicil.    Jacobs,  Domicil,  §  134,  note.  In 
this  case,  when  the  libellee  came  to  Boston 
with  his  wife  he  intended,  as  the  presiding 
judge  has  found,  to  reside  permanently  in 
this  commonwealth.     There  waa  no  animu9 
revert endi  on  his  part,  and  his  intention  to 
reside  here  was  not  contingent  ^n  his  find- 
ing a  suitable  place  of  residence,  but  the 
finding  of  a  suitabk  place  of  residence  was 
rendered  necessary  by  his  determination  to 
take  up  his  abode  permanently  in  this  com- 
monwealth.   He  did  not  intend  to  reside  in 
Boston.    But  having  come  here  with  the  in- 
tention to  remain,  and  with  no  fixed  or  cer- 
tain  purpose  to  return  to  New  York,  the 
place  where  he  was  for  the  time  being  must 
be  regarded,  we  think,  as  his  home  or  domi- 
cil, unless  it  can  be  said  that  he  did  not 
acquire  a  domicil  here  until  he  had  selected 
the  place  where  he  intended  to  reside  per- 
manently.    Wilbraham  v.  Ludlow,  99  Mass. 
587;    Whitney  v.   Sherborn,    12  Allen,   111. 
We  do  not  regard  it  as  necessary  that  he 
should  have  done  that.     If  he  had  been  in 
itinere  on  nis  way  from  New  York  to  some 
city  or  town  in  this  state  where  he  had  de- 
cided  to   live,   and   had   stopped  for  a  few 
days    in    Boston    entertaining   friends,   and 
then  had  gone  to  Virginia  and  never  had  re- 
turned to  this  state,  so  that  he  in  fact  nev- 
f*r  reached  the  place  where  he  intended  to  re- 
side, the  case  would  have  stood  differently. 
•  Briggs  V.  Rochester,  10  Gray,  337.     In  that 
ca«e  the  fact  and  intent  would  not  have  con- 1 


ness,  which  unexpectedly  called  h'm  to  Vir- 
ginia.    He  had  no   intention   to   return  to 
New  York,    An  apartment  was  stlectcd  for 
him  and  his  wife  in  Brookline,  and  he  took 
possession  of  it  by  sending  his  clothing  to 
it,  though  he  never  in  fact  occupied  it,  as  to 
which  sec  Williams  v.  Roxbury,  12  Gray,  21. 
Under  such  circumstances  we  think  that  the 
libellee  must  be  deemed  to  have  acquired  a 
domicil  in  this  commonwealth,  and  to  have 
lived  here  with  his  wife  as  husband  and  wife 
within  the  meaning  of  the  statute.    He  was 
here  for  a  short  time  only,  it  is  true,  but,  as 
we  have  seen,  the  acquisition  of  a  domicil 
does  not  depend  on  the  length  of  the  resi- 
dence, and  a  domicil  may  be  acquired  in  an- 
other state  or  country,  even  if  the  party  has 
not  determined  in  what  particular  place  he 
will  take  up  his  residence.     As  Chitty,  J., 
said  in   Craignish  v.  Hewitt   [1892]   3  Ch. 
180,  192:     "A  man  may  be  domiciled  in  a 
country  without  having  a  fixed  habitation 
in  some  particular  spot  in  that  country." 
See  also  Bell  v.  Kennedy,  L.  R.  1  H.  L.  8c. 
App.   Gas.   307,   320,   per   Lord   Westbury; 
White  V.  Tennant,  31  W.  Va.  790,  13  Am. 
St.  Rep.  896,  8  S.  E.  696;  Bradley  v.  Lowry, 
Speers,  Eq.  1,  39.  Am.  Dec.  142;  Dicey,  Confl. 
L.  2d  ed.  93  et  seq.;  Jacobs,  Domicil,  §  134. 
For  the  purposes  of  taxation  or  of  settle- 
ment under  the  pauper  laws,  one  must  be 
an  inhabitant  of  or  have  a  domicil  in  some 
particular    municipal    division.      Briggs   v. 
Rochester,  supra.     Golton  v.   Longmeadow, 
12    Allen,  598.     But  all  that  is  required  to 
give  the  courts  jurisdiction  in  matters  of  di- 
vorce is  that  the  parties  shall  have  lived  to- 
gether as  husband  and  wife  in  the  common- 
wealth; that  is,  that  they  should  have  had 
a  domicil  here.    Parties  who  have  come  into 
this  commonwealth  for  the  purpose  of  resid- 
ing here  permanently,  without  any  intention 
to  return  to  their  former  places  of  abode, 
and  who  are  looking  round  to  find  a  suitable 
place  in    which  to  live,  cannot  be  said  to  be 


cnrred  until  he  reached   his  predetermined    in  itinere.    Nor  can  their  former  domicil  be 


place    of  abode,   which   he  would  not  have 
done.      So,  if  he  had  been  passing  through 
this   commonwealth   to   some   town   or  city 
in  another  state,  where  he  intended  to  make 
Iiis  home,  and  had  remained  for  a  few  days 
at  the  Hotel  Touraine,  or  if  he  had  been  here 
for    some   temporary   purpose,   like  a  wed- 
ding journey  for  instance,  it  is  clear  that 
he  would  not  have  acquired  a  domicil  in  this 
commonwealth.     Shaw  v.   Shaw,   98   Mass. 
158.    But  this  case  differs  from  either  of  the 
cases  thus  supposed.     In  the  case  before  us 
the  libellee  came  here  with  his  wife  for  the 
purpose  of     making  his  home  in  this  com- 
monwealth, though  he  was  undecided  as  to 
the  particular  place  in  which  he  would  re- 
pide.     For  aught  that  appears  he  would  have 
pmained  here  except  for  his  mother's  ill- 
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said  to  adhere  to  them  until  they  have  fixed 
upon  a  place  of  abode  in  this  common- 
wealth. They  have  abandoned  their  former 
domicil  without  any  intention  of  returning, 
and  with  the  intention  of  taking  up  their 
residence  here,  either  permanently  or  for  an 
indefinite  time;  and  from  the  nature  of  the 
case  their  domicil  must  be,  as  already  ob- 
served, where  they  are  for  the  time  being, 
although  they  do  not  intend  to  make  their 
home  in  that  particular  place,  but  do  mean 
to  make  it  in  the  commonwealth  into  which 
they  have  removed.  The  fact  that  the  libel- 
lee may  have  had  no  intention  of  returning 
to  this  commonwealth  to  live  with  his  wife, 
when  he  parted  from  her  in  New  York,  is 
immaterial  if  he  had  previously  acquired  a 
domicil  here. 
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The  case  before  us  dilTers  from  Olivieri  ▼. 
Atkinson,  168  Mass.  28,  46  N.  E.  422,  and 
similar  cases,  inasmuch  as  it  is  expressly 
found  in  this  case  that  it  was  the  intention 
of  the  party  whose  domicil  is  in  question 
to  reside  permanently  in  this  common- 
wealth. 

The  result  is  that,  in  accordance  with  the 
report,  a  decree  nisi  on  the  ground  of  deser- 
tion will  be  entered  for  the  libellant. 

So  ordered. 


MONTANA   SUPREMX:   COURT. 

JOHN  R.  OWENS,  Respt, 

V, 

J.  R.  DAVENPORT  et  al.,  Appta. 

(39  Mont.  655, 104  Pac.  682.) 

Illeiral    contract  —  collateral    compro- 
mise —  enforceability. 

One  who  having  received  an  assignment 
of  claims  by  an  employer  of  labor,  in  con- 
sideration of  his  furnishing  funds  with 
which  to  pay  the  laborers,  gives  a  duebill  in 
satisfaction  of  an  order  upon  himself  by 
the  employer  for  wages  due  for  cutting  tim- 
ber on  government  land,  in  consideration  of 
which  he  requires  an  assignment  of  the 
claim  in  order  to  defeat  a  right  to  assert  a 
lien  on  the  timber,  cannot  defeat  liability 
thereon  on  the  ground  that  the  original  con- 
tract was  void,  since  his  promise  is  a  new 
and  independent  transaction,  and  not  taint- 
ed by  the  illegality  of  the  original  agree- 
iiient. 

(November  8,  1009.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Silver  Bow 
County  in  plainttfTs  favor  and  from  an 
order  denying  a  new  trial  in  an  action 
brought  to  recover  wages  alleged  to  be  due 
for  cutting  certain  timber.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Napton  &  Napton  for  appel- 
lants. 

Mr.  T.  F.  Nolan  for  respondent. 

Holloway,   J.,    delivered   the   opinion  of 

the  court: 

This  action  was  brought  by  plaintiff  to 
recover  from  the  defendants  the  sum  of 
$6G.4G.  The  complaint  alleges  that  on  De- 
cember 14,  1905,  this  plaintiff  sold,  assigned, 
and  transferred  to  defendants  a  certain 
order  in  writing,  as  follows: 

Warnock's  Camp,  Dec.  12,  1905. 
J.  R.  Davenport: — 

Please  pay  to  John  R.  Owens  the  sum  of 
two  hundred  and  twenty-six  and  46-100 
($226.46)  dollars,  in  full  payment  to  date, 
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and  charge  the  same  to  my  account,  and 
greatly  oblige,  F.  W.  Wamock 

That  defendants  then  paid  plaintiff  there- 
for $160,  and  promised  and  agreed  to  pay 
him  the  further  sum  of  $66.46  in  January, 
1906,  but  have  failed  and  refused  to  do  bo. 
The  amended  answer  admits  the  sale  of  the 
order,  and  that  defendants  paid  therefor  $75, 
but  deny  they  ever  promised  to  pay  any  far- 
ther sum.  As  a  special  defense  it  is  alleged 
that  plaintiff  was  employed  by  Wamock  to 
cut  mining  timbers;  that  such  timbers  were 
cut  from  unsurveyed  government  land;  that 
neither  plaintiff  nor  Wamock  had  a  permit 
from  the  government  to  cut  the  timber;  that 
payment  has  not  been  made  to  the  United 
States  for  the  timbers  so  cut;  and  that  the 
amount  sued  for  herein  by  plaintiff  is  a  bal- 

Note,  —  Is  promise  hy  a  third  party  to 
pay  claim  arising  otit  of  performance 
of  contract  hetween  two  other  per' 
sofis  tainted  hy  the  illegality  of  that 
contract. 

An  express  or  implied  promise  by  a 
third  person  who  is  a  mere  depositary  of 
money,  the  proceeds  of  an  illegal  contract, 
to  pay  same  to  one  of  the  parties  thereto, 
is  not  affected  by  the  illegality  of  such  con- 
tract, and  may  be  enforced  in  behalf  of  the 
party  to  wliom  the  promise  was  made,  since 
such  promise  and  the  consideration  upon 
which  it  is  based  are  both  independent  of 
the  illegal  contract.  Tenant  v.  Elliott,  1 
Bos.  &  P.  3 ;  Farmer  v.  Russell,  1  Bos.  &  P. 
296;  Thomson  v.  Thomson,  7  Ves.  Jr.  471; 
Sharp  v.  Taylor,  2  Phill.  Ch.  801;  Mc- 
Mullen  V.  Hoffman,  174  U.  S.  639,  43  L  ed. 
1137,  19  Sup.  Ct.  Rep.  839;  Barker  v.  Park- 
er, 23  Ark.  390;  Fairbanks  v.  Blackington, 
9  Pick.  93;  Woodson  v.  Hopkins,  85  Misi 
171.  70  L.R.A.  645,  107  Am.  St.  Rep.  275, 
37  So.  1000,  38  So.  298;  Hatch  v.  Hanson. 
46  Mo.  App.  323;  Roselle  v.  Beckemeir.  134 
Mo.  380,  35  S.  W.  1132;  Woodwortli  v. 
Bennett,  43  N.  Y.  273,  3  Am,  Rep.  706; 
Merritt  v.  Millard,  4  Keves,  208;  0»en  v. 
l>avis,  1  Bail.  L.  316:  Bendet  v.  Kllis,  J'20 
Tenn.  277,  18  L.R.A.(N.S.)  114,  127  Am.  St. 
Rep.  1000,  111  S.  W.  795;  Japeman  v.  Xcceo 
(Tex.  Civ.  App.)  69  S.  W.  822;  Lemon  v. 
Grosskopf,  22  Wis.  447,  99  Am.  Deo.  oS: 
Kiewert  v.  Rindskopf,  46  Wis.  481,  32 
Am.  Rep.  731,  1  N.  W.  163. 

But  if  the  person  paying  the  proceeds  of 
an  illegal  contract  to  a  third  person  to  be 
paid  to  one  of  the  parties  to  the  coiitn«fi 
withdraws  same  or  revokes  his  instructions 
as  to  payment,  the  party  to  the  illegal  con- 
tract to  whom  payment  was  to  be  made  can- 
not enforce  payment  from  the  third  pers-m 
acting  as  depositor.  Edgar  v.  Fowler,3  East, 
222.  On  this  point  Lord  Ellenboroii;il».  <^"1»- 
J.,  said:  "The  money  does  not  appear  to 
have  been  actually  paid  into  the  defend- 
ants' hnnrls  in  case  of  illcpral  transactions, 
it  may  always  be  stopped  while  it  is  in 
transitu  to  the  person 'who  is  entitled  to  re- 
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ance  due  for  the  work  so  done  for  Wariiock. 
Upon  tlie  trial  the  plaintiff  offered  in  evi- 
dence the  following  writing,  given  to  him  by 
defendants,  as  evidence  of  the  balance  due: 

Received  on  account.  December  14,  1905, 
due  John  Owens  $66.46  on  >Varnock  account 
to  be  paid  in  January. 

J.  R.  Davenport. 

The  trial  resulted  in  a  judgment  in  favor 
of  tlie  plaintiff,  and  from  such  judgment  and 


an  order  denying  them  a  new  trial,  defend- 
ants appealed. 

Only  three  questions  arc  argued  in  appel- 
lants' brief,  and  the  first  of  these  is  disposed 
of  adversely  to  appellants  by  the  case  of 
Parnell  v.  Davenport,  30  Mont.  5/ J,  93  Pac. 
939,  which  was  a  companion  case  to  the  one 
before  us. 

The  second  question  argued  relates  to  the 
special  defense  set  forth  in  the  answer.  It 
is  contended  that  the  agreement  between 
plaintiff    and    Warnock,    under    which    the 


ceive  it.  If,  indeed,  this  had  been  a  legal 
transaction,  the  money  might  perhaps  have 
been  considered  as  paid,  but  we  will  not  as- 
sist an  illegal  transaction  in  any  respect. 
We  leave  the  matter  as  we  find  it,  and  then 
the  maxim  applies,  Melior  e9t  conditio  poa- 
sideniis,'* 

In  the  foregoing  cases  the  promise  to  pay 
was  based  upon  a  consideration  entirely  in- 
dependent of  the  illegal  contract.  Owens 
V.  Davenport  applies  the  same  doctrine 
where  the  promise  to  pay  was  based  upon  an 
assignment  of  the  amount  due  under  an 
illegal  contract.  It  is  the  only  case  found 
thus  applying  the  doctrine. 

The  position  of  the  court  in  that  tiase 
finds  support  in  language  used  in  Armstrong 
V.  Toler,  11  Wheat.  258,  6  L.  ed.  408,  to  the 
effect  that  an  express  promise  by  a  third 
person  based  upon  a  sufficient  consideration, 
to  pay  an  illegal  claim,  is  not  tainted  by  the 
illegality.  The  rule  as  thus  stated,  however, 
was  not  applied. 

Compare  with  Steers  v.  Lashley,  6  T.  R. 
61,  wherein  Lord  Kenyon,  Ch.  J.,  said  that 
if  a  third  person  had  lent  money  to  one  of 
the  parties  to  an  illegal  contract,  to  pay 
the  Bum  due  thereon,  and  had  received  a 
bill  of  exchange  for  that  sum,  he  could  re- 
cover on  the  bill.  He,  however,  added  that 
where  the  bill  of  exchange  growing  out  of 
an  illegal  contract  was  merely  indorsed  to  a 
third  person,  he  could  not  recover  thereon 
if  he  knew  of  the  illegality  of  the  original 
contract. 

In  Gibson  v.  Pearsall,  1  E.  D.  Smith,  90, 
an  agreement  by  a  third  person  to  pay  the 
amount  due  the  landlord  under  a  lease  in- 
valid because  the  premises  were  leased  for 
an  illegal  purpose  was  held,  as  a  matter  of 
law.  not  to  be  tainted  with  the  illegality, 
where  the  consideration  of  the  promise  was 
a  surrender  of  the  premises  by  the  tenant 
to  the  third  party  making  the  promise. 

Compare  with  Roller  v.  Murray,  107  Va. 
527,  59  S.  E.  425,  wherein  it  was  stated 
that  a  promise  by  a  third  person  to  pay 
for  services  performed  under  an  illegal  con- 
tract was  tainted  with  the  illegality  of  the 
original  contract,  and  hence  was  unenforce- 
able, although  the  consideration  was  the 
conveyance  by  a  party  thereto,  to  such  third 
person,  of  land  growing  out  of  the  illegal 
contract.  On  this  point  the  court  said: 
"As  a  further  argument  against  the  de- 
murrer, it  is  insisted  by  counsel  for  com- 
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I  plainant  tliat  the  demurrant,  Mrs.  Murray, 
\s  a  stranger  to  the  contract,  and  that  a 
titranger  to  an  illegal  contract  cannot  set 
up  the  illegality  as  a  defense.  The  abstract 
proposition  of  law,  as  stated,  is  doubtless 
correct,  but  I  do  noifc  think  the  authorities 
sustain  the  application  of  the  principle  to 
the  situation  of  tliis  case.  The  rule  ap- 
plies when  the  illegality  does  not  appear 
on  plaintiff's  own  showing,  but  is  brought 
into  the  case  in  an  afiirmative  way  by  the 
defendant  as  matter  of  defense,  as  by  plea 
or  answer,  or  where  the  illegal  contract  is 
collateral  to  the  matter  in  suit.  When  the 
illegal  contract  is  the  substance  of  his  suit, 
and  the  illegality  appears  by  the  plaintiff's 
pleadings,  and  a  demurrer  is  interposed,  or 
the  question  is  otherwise  brought  to  the 
attention  of  the,  court,  the  law  is,  I  think, 
that  the  illegality  thus  appearing  will  de- 
feat the  suit."  It  is  to  be  noted,  however, 
that  this  case  was  also  disposed  of  upon  the 
finding  as  a  fact  that  the  third  person  mak- 
ing the  promise  was  in  privity  with  the 
parties  to  the  illegal  contract. 

Jackson  v.  Baker,  48  Or.  155,  85  Pac. 
512,  held  that  money  could  not  be  recovered 
which  had  been  paid  by  a  third  person  in 
consideration  of  the  illegal  agreement  of  an- 
other to  convey  to  a  designated  person  tlie 
legal  title  to  his  homestead,  after  title  there- 
to had  been  obtained  from  the  United  States. 

An  assignment  of  money  due  under  an  il- 
legal contract  is  not  tainted  with  the  ille- 
gality of  the  contract  assigned,  and  is  good 
between  the  parties.  McBhiir  v.  Gibbes,  17 
How.  232,  15  Lr.  ed.  132. 

A  bank  advancing  money  to  enable  a 
party  to  an  illegal  contract  to  carry  same 
out  is  entitled  to  recover  such  money,  and 
an  assignment  of  the  proceeds  of  the  con- 
tract may  be  enforced  by  it  to  that  extent, 
there  being  no  proof  that  the  bank  or  any  of 
its  officers  knew  of  the  illegal  contract  un- 
til the  day  it  was  entered  into,  and  no  find- 
ing that  it  participated  in  or  furthered 
same.  Citizens'  Nat.  Bank  v.  ^Mitchell 
(Okla.)   103  Pac.  720. 

The  heirs  of  a  grantee  of  land  who  re- 
ceived same  in  a  lottery,  subject  to  an 
annual  ground  charge,  are  estopped  from  al- 
leging the  invalidity  of  the  contract  under 
which  their  ancestor  received  the  land,  as 
a  defense  to  the  payment  of  the  ground  rent^ 
Hippie  v.  Rice,  28  Pa.  406.  A.  G.  Q. 
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work  was  done  by  Owens,  was  illegal,  and 
therefore  plaintilt'  cannot  maintain  tliis 
action  upon  an  account  arising  out  of  sucli 
agreement.  Assuming,  without  deciding, 
that,  in  an  action  by  plaintifT  against  War- 
uock  for  wages,  Warnock  could  have  success- 
fully made  the  defense  that  the  contract 
from  which  the  wages  arose  was  illegal, 
still  such  a  defense  would  have  had  to  be 
specially  pleaded;  and,  while  either  party 
to  such  agreement  can  ra*8e  the  question  of 
illegality,  it  is  quite  uniformly  held  that 
such  a  defense  cannot  be  invoked  by  a  third 
party.  Plaintifl',  having  an  order  from  War- 
nock for  his  wages,  took  it  to  these  defend- 
ants, who  paid  him  $160  in  cash,  and  gave 
him  the  duebill  for  the  balance.  Jiut  in  or- 
der that  plaintifT  should  not  assert  any 
claim  to  a  right  to  a  lien  upon  the  timbers 
he  had  cut  for  Warnock,  the  defendants  re- 
quired him,  as  a  consideration  for  accepting 
the  order  and  promising  to  pay  it,  that  he 
assign  to  them  his  claim  against  Warnock, 
thereby  waiving  any  claim  of  a  lien.  As- 
suming, then,  that  the  original  agreement 
between  plaintiff  and  Warnock  was  illegal, 
still  the  new  promise  of  the  defendants,  evi- 
denced by  the  duebill,  was,  we  think,  so  far 
a  new  and  independent  transaction  that  it  is 
not  tainted  by  the  illegality  of  the  original 
agreement,  and  can  properly  be  enforced. 
Armstrong  v.  Toler,  11  Wheat.  26d,  6  L.  ed. 
468;  9  Cyc.  Law  &  Proc.  p.  503. 

W^e  cannot  see  that  the  case  is  different 
from  what  it  would  have  been  had  Warnock 
actually  delivered  the  money  to  defendants, 
and  defendants  promised  to  pay  it  to  plain- 
tiff. Instead  of  doing  just  this,  Warnock 
did  substantially  the  same  thing.  Ue  as- 
signed to  defendants  the  money  coming  to 
him  from  the  Original  Mining  Company, 
from  the  sale  of  the  timl)ers,  and  defendants 
agreed  to  pay  the  plaintiff  the  amount  due 
him  from  Warnock.  In  principle  just  such 
a  case  is  presented  in  Barker  v.  Parker,  23 
Ark.  390.  There  Barker  entered  into  a  con- 
tract with  Ervin,  by  the  terms  of  which 
Ervin  agreed  to  pay  a  certain  sum  of  money 
to  Barker  for  doing  an  illegal  act.  Ervin's 
promise  was  evidenced  by  a  bond.  After  the 
illegal  act  had  been  done,  Ervin  paid  ovrr 
the  money  to  Parker,  who  agreed  to  pay  it 
to  Barker,  but  afterwards  refused  to  do  so. 
Barker  brought  an  action  against  Parker, 
and  the  latter  pleaded  that  the  transaction 
between  Barker  and  Ervin  was  illegal.  But 
he  was  not  permitted  to  maintain  this  de- 
fense. The  court  said:  "If  the  suit  had  been 
upon  the  bond,  no  doubt  but  the  defense  set 
up  in  the  second  plea  of  defendant,  that  the 
bond  w^as  executed  upon  an  illegal  considera- 
tion for  services  rendered  in  the  abduction 
of  Cloud,  would  have  been  a  good  bar  to  the 
action.  But  the  suit  was  not  upon  the  bond 
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or  the  illegal  contract.  Ervin,  tlie  principii 
in  the  bond,  not  choosing  to  avail  himseli 
of  the  illegality  of  the  transaction  to  avoid 
payment,  delivered  the  money  due  upon  the 
bond  to  the  defendant,  to  be  paid  over  by 
him  to  the  plaintiff,  etc.,  and  he  agreed  solo 
pay  it  over.  This  was  a  contract  and  under- 
taking on  his  part;  and,  though  he  was  a 
surety  of  Ervin  in  the  bond,  and  a  party  to 
the  original  contract,  he  was  as  much  bound 
to  pay  the  money  over  to  the  plaintiff  as  a 
stranger  to  the  illegal  contract  would  have 
been.  If  Ervin  was  willing  to  pay  tlie 
money  due  on  the  bond,  and  delivered  it  to 
defendant  for  that  purpose,  what  right  bad 
he  to  put  the  money  in  his  own  pocket,  and 
to  say  that  Ervin  was  not  legally  bound  to 
pay  the  bond,  and  therefore  he  would  keep 
the  money?  None,  we  think."  We  agree 
with  this  conclusion.  See  also  Terry  v. 
Olcott,  4  Conn.  442. 

In  closing  the  argument  in  their  brief, 
counsel  for  appellants  say:  "Ihe  cross- 
examination  of  witness  Davenport  was  im- 
properly allowed;"  but  with  this  we  do  not 
agree.  We  think  the  evidence  adduced  well 
wi£hin  the  rule  prescribed  in  §  8021,  Rev. 
Codes. 

The  other  assignments  made  in  the  brief 
are  not  argued,  and  are  therefore  deemed 
waived. 

The  judgment  and  order  are  affirmed. 

Brantly,  Ch.  J.,  and  Smith,  J.,  concur. 
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JAMES  A.  MURRAY,  Appt, 

V. 

TERRENCE  O'BRIEN,  Admr.,  etc,  of  John 
Sullivan,  Deceased,  et  al., 
and 
MERCANTILE  INVESTMENT  COMPANI, 
Intervener,  etc.,  Respt. 

(56  Wash.  361,  105  Pac.  840.) 

Mortgage  —  tender  by  co-owner. 

1.  The  owner  of  a  half  interest  in  a  par- 
cel of  real  estate  has  a  right  to  tender  the 
\mount  due  on  a  mortgage  on  the  other  halt 

Note,  —  Effect  of  tender  after  maturity 
hut  before  foreclosure  to  discharge 
lien  of  mortgage. 

The  earlier   cases   on   this   question   are 
gathered  in  a  note  to  Parker  v.  Beasley,  33 
L.R.A.  23 J.    Tlie  cases  gathered  here,  there 
fore,  are  only  those  since  decided. 

It  will  be  noticed  from  the  above  note» 
as  to  the  effect  of  tender  made  after  ma- 
turity, but  before  foreclosure,  there  is  much 
conflict  of  authority.  The  reason  for  thi* 
conflict  seems  to  be  due  to  the  existence  of 
two  theories  in  regard  to  the  nature  oi 
mortgages,— one,    the    common-law   theory, 
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intere«<«  and  be  subrogated  to  the  rights  of 
the  mortgagee,  and  intervene  in  the  fore- 
closure suit. 

Tender  —  pounds  —  protection  of  own- 
er. 

2.  The  holder  of  a  mortgage  on  a  half 
interest  in  a  parcel  of  real  estate  eannot 
refuse  a  tender  by  the  owner  of  the  other 
half  interest,  on  the  ground  that  he  is  at- 
tempting to  gain  an  advantage  over  his  co- 
ownc*. 

Same  —  payment  Into  court  —  loss  of 
rights. 

3.  The  owner  of  a  half  interest  in  a  par- 
cel of  real  estate  will  not  lose  his  right  to 
subrogation  to  the  rights  of  a  mortgagee 
on  the  other  half  interest,  by  paying  the 
amount  due  into  court  in  a  proceeding  for 
the  foreclosure  of  the  mortgage,  without 
making  a  formal  tender  thereof  to  the  mort- 
gagee. 

Same  — source  of  funds. 

4.  A  mortgagee  cannot  reject  a  tender  of 
the  amount  due  on  the  mortgage,  because  of 
objections  to  the  source  from  which  the 
money   comes. 

Mort^afce  —  tender   out  of   court  —  ef- 
fect on  Hen. 

5.  The  lien  of  a  mortgage  cannot  be  'dis- 


charged by  a  tender  of  the  amount  due 
thereon  out  of  court  pending  an  action  to 
foreclose  the  mortgage. 

Same  —  destruction  of  Hen  —  removal 
of  cloud. 

6.  A  tender  out  of  court  of  the  amount 
due  on  a  mortgage  in  process  of  foreclosure 
will  not  be  permitted  to  destroy  the  lien 
of  the  mortgage  as  a  basis  for  aflTirmative 
relief  by  removal  of  the  record  as  a  cloud 
on  title,  without  actual  payment  of  the 
amount  due. 

Interest  —  mortgage  —  effect  of  tender. 

7.  One  who  refuses  an  unqualified  ten- 
der of  the  amount  due  on  a  mortgage,  be- 
lieving it  to  be  to  his  advantage  to  do  so, 
will  not  be  allowed  interest  on  tiie  debt  after 
the  date  of  the  tender. 

(December  16,  1909.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Superior  Court  for  King  County  in 
intervener's  favor  in  a  suit  vo  lorecAu&e  a 
mortgage  on  a  one-half  interest  in  certain 
real  estate  in  which  the  Mercantile  In- 
vestment Company,  the  owner  of  the  other 
one-half  interest,  by  intervention  sought 
to    be    subrogated    to    the    rights    of    the 


that  a  mortgage  is  an  absolute  conveyance 
with  the  legal  title  in  the  mortgagee;  and 
the  other,  that  a  mortgage  is  merely  a  se- 
curity for  the  debt.  As  was  said  in  Dick- 
erson  v.  Simmons,  141  N.  C.  325,  53  S.  E. 
850,  8  A.  &  E.  Ann.  Cas.  3G1 :  "In  those 
jurisdictions  where  the  mortgage  is  treated 
simply  as  a  security  to  a  debt,  the  rule 
is  that  a  mortgage  is  dischairged  by  a  prop- 
er tender  made  at  any  time  before  fore- 
closure, and  that  a  sale  under  the  power  is 
void.  In  those  more  numerous  jurisdic- 
tions where  the  common-law  doctrines  pre- 
vail, the  lien  of  the  mortgage  is  not  dis- 
charged by  the  tender,  the  only  effect  being 
to  arrest  the  accruing  of  interest  and  to 
free  the  debtor  from  future  costs.  If  the 
mortgagor  desires  by  his  tender  to  discharge 
the  lien,  when  it  is  not  accepted,  he  must 
bring  his  suit  by  redemption  and  pay  the 
money  into  court." 

In  the  Dickerson  Case,  supra,  the  com- 
mon-law theory  was  evidently  followed,  and 
it  was  held  that  a  mere  tender  of  the  mort- 
gage debt  after  maturity  does  not  discharge 
the  mortgage  lien. 

In  Stone  v.  Billings,  63  111.  App.  371,  af- 
firmed in  167  111.  170,  47  N.  E.  372,  it  was 
held  that  under  a  trust  deed  conditioned 
that  the  whole  debt  might  be  declared  due 
and  the  trust  deed  foreclosed  upon  thirty 
days'  default  in  the  payment  of  interest  and 
taxes,  and  containing  a  provision  in  regard 
to  releasing  certain  portions  of  the  property 
from  the  lien  of  the  trust  deed,  no  release 
can  be  claimed  where  the  tender  to  ob- 
tain such  release  was  made  pendente  lite 
forty-five  days  after  the  bill  was  filed.  It 
also  appeared,  from  the  opinion  in  the  high- 
'»r  cnurt,  th^t  there  was  no  oflTcr  contained 
in  any  of  the  mortgagor's  pleadings  keep- 
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ing  the  tender  good,  or  to  pay  the  required 
amount. 

However,  in  McClung  v.  Missouri  Tru.«<t 
Co.  137  Mo.  106,  38  S.  W.  578,  it  wns  said 
that  whatever  the  law  may  be  elsewhere,  it 
seems  that  the  tendency  of  the  decisions  of 
this  court  is  to  the  effect  that  a  tender  of 
the  debt  and  interest  secured  bv  a  mort- 
gage,  though  made  after  default,  destroys 
the  mortgage  lien. 

But  in  Hudson  Bros.  Commission  Co.  v. 
Glencoe  Sand  &  Gravel  Co.  140  Mo.  103,  62 
Am.  St.  Rep.  722,  41  S.  W.  450,  the  court, 
after  quoting  from  the  McClung  Case  what 
was  there  stated  to  be  the  general  rule,  but 
which  in  fact  was  not  followed,  concluded 
by  saying:  "Our  opinion  is  that  a  tender 
of  the  amount  due  on  a  mortgage  debt,  niadt; 
after  default,  should  not  on  principle  dis- 
cliarge  the  mortgage,  and  should  have  no 
greater  effect  on  the  security  than  it  has 
on  the  debt  itself,  and  that  the  result  will 
be  the  same  whether  the  mortgagee  IioUIh 
the  legal  title  in  trust,  or  as  a  mere  se- 
curity." 

See  in  connection  with  this  case  Murray 
V.  O'Brien. 

In  Knollenberg  v.  Nixon,  171  Mo.  445, 
94  Am.  St.  Rep.  790,  72  S.  W.  41,  the  court 
after  reviewing  many  authorities  concluded 
by  saying:  "It  thus  appears  that  tliis 
court,  with  respect  to  the  effect  of  a  tender 
after  due  of  a  debt  secured  by  a  deed  of 
trust  or  mortgage,  adheres  to  the  connnoii- 
law  rule, — that  is,  its  only  effect  is  to  stop 
the  running  of  interest  on  the  debt  from 
that  time, — but  that  in  pursuance  of  stntn- 
tory  enactment  (§§  2937,  2938,  Rev.  Stat. 
1889),  and  upon  principles  of  equity,  it 
has  gone  farther,  and  holds  that  in  order 
that  the  tender  may  extinguish  the  mort- 
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mortgagee  after  alleged  tender  of  the 
amount   due   on   the    mortgage.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hughes,  McMlcken,  Dovel,  & 
Ramsey,  with  Messrs.  Trumbull  & 
Trumbull,   for  appellant: 

The  petitioner  has  not  such  an  interest 
in  the  matter  in  litigation  between  the 
original  parties  as  entitles  him  to  inter- 
vene. 

Westland  Pub.  Co.  v.  Royal,  36  Wash. 
399,  78  Pac.  1096;  McNamara  v.  Crystal 
Min.  Co.  23  Wash.  26,  62  Pac.  81;  Davis 
v.  Flagg,  35  N.  J.  Eq.  491;  Morris  v.  Tut- 
hill,  72  N.  Y.  575;  Lamb  v.  Montague,  112 
Mass.  352;  Butler  v.  Taylor,  5  Gray,  455; 
Ellsworth  V.  Lockwood,  42  N.  Y.  89;  Jones, 
Mortg.  6th  ed.  §  792. 

The  complaint  in  intervention  does  not 
state  a  cause  of  action  on  the  theory  of 
subrogation,  because  subrogation  takes 
place  by  operation  of  law,  and  all  the  in- 
tervener had  to  do  was  to  pay  the  indebt- 
edness or  deposit  the  amount  in  court,  and 
equity  would  have  subrogated  him  as  far 
as  he  had  paid  the  share  of  the  owners  of 
the  other  undivided  half,  without  any  as- 
signment or  intervention. 

Lamb  v.  Montague  and  Ellsworth  v. 
Lockwood,  sUpra;  1  Jones,  Mortg.  6th  ed. 
§  874;  Sheldon,  Subrogation,  §  45. 

The  right  of  subrogation  arises  by  oper- 
ation of  law  only  when  there  has  been  a 
payment  and  extinguishment  of  the  mort- 
gage by  one  entitled  to  redeem. 

Sheldon,  Subrogation,  §§  6-45  &  173. 

It  is  an  actual  payment  to  the  creditor 


which  raises  the  equitable  right  to  be  sub- 
rogated to  his  remedies. 

Insurance  Co.  of  N.  A.  v.  Fidelity  Title 
&  T.  Co.  123  Pa.  523,  2  L.RA.  586,  10  Am. 
St.  Rep.  546,  16  Atl.  791;  Forest  Oil  Co.'» 
Appeal,  118  Pa.  138,  4  Am.  St.  Rep.  584, 
12  Atl.  442. 

As  it  does  not  appear  that  the  money 
which  it  is  alleged  was  tendered  to  tbe 
plaintiff  was  deposited  with  the  court,  the 
alleged  tender  would  be  no  defense  to  the 
foreclosure  of  the  mortgage. 

Landis  v.  Saxton,  89  Mo.  375,  1  S.  W. 
359;  Knollenberg  v.  Nixon,  171  Mo.  445, 
94  Am.  St.  Rep.  790,  72  S.  W.  41;  Hudson 
Bros.  Commission  Co.  v.  Glencoe  Sand  &. 
Gravel  Co.  140  Mo.  103,  62  Am.  St.  Rep. 
722,  41  S.  W.  450;  Bailey  v.  Metcalf,  6  X. 
H.  156;  Robinson  v.  Leavitt,  7  N.  H.  73; 
Snyder  v.  Quarton,  47  Mich.  211,  10  N. 
W.  204;  Roberts  v.  White,  146  Mass.  256, 
15  N.  E.  568;  Whiteman  v.  Perkins,  56 
Neb.  181,  76  N.  W.  547;  Daughdrill  v. 
Sweeney,  41  Ala.  310;  Ireland  v.  Mont- 
gomery, 34  Ind.  174;  Levan  v.  Stemfeld,  55 
N.  J.  L.  41,  25  Atl.  854. 

If  one  desires  to  make  a  tender  which 
shall  destroy  the  lien  of  an  encumbrance 
and  have,  so  far  as  concerns  it,  the  effect 
of  payment,  he  must  make  an  absolute 
tender  of  payment,  which,  if  received,  will 
discharge  the  debt  and  the  encumbrance. 

Frost  V.  Yonkers  Sav.  Bank,  70  N.  T. 
553,  26  Am.  Rep.  627;  Tuthill  v.  Morris,  81 
N.  Y.  94;  Werner  v.  Tuch,  127  N.  Y.  217, 
21  Am.  St.  Rep.  443,  27  N.  E.  845;  27  Cyc. 
Law  &  Proc  p.  1406. 


gage  lien  it  must  be  kept  up,  .  .  .  which 
is  practically  much  the  same  thing  as  a  bill 
in  equity  by  the  mortgagor  or  those  hold- 
ing under  him  to  redeem. 

"It  follows  that  there  is  no  such  thinj? 
in  this  state  as  the  forfeiture  of  the  lien  of 
a  deed  of  trust  or  mortgage,  by  ten(!ering 
the  amount  due  which  is  secured  thereby, 
although  refused  by  the  holder  of  the  mort- 
gage, but  the  only  effect  of  such  tender  is  to 
stop  the  running  of  interest  after  that 
time,  unless  the  tender  be  kept  up,  which 
amounts  to  nothing  more  nor  less  than  the 
payment  of  the  mortgage  debt,  less  the  in- 
terest, from  the  time  of  the  tender;  for  if 
by  the  tender  the  lien  is  forfeited,  it  is  for- 
feited eo  instantej  and  cannot  be  reinstated 
by  keeping  up  the  tender." 

In  Wittmeier  v.  Tidwell,  147  Ala.  354, 
40  So.  963,  it  was  held  that  a  sale  under 
a  mortgage  containing  a  clause  making  the 
indebtedness  secured  by  the  mortgage  due 
immediately  upon  sale,  or  transfer  by  the 
mortgagor,  of  the  property,  is  invalid  where 
the  amount  due  upon  the  mortgage  is  ten- 
dered before  any  steps  are  taken  to  sell 
under  the  power. 

In  Gentles  v.  Canada  Permanent  &  West- 
28  L.R.A,(N.S.) 


em  Canada  Mortg.  Corp.  32  Ont  Rep.  428, 
it  was  held  that  a  tender  of  the  sum  due 
under  a  mortgage,  which  did  not  reach  the 
person  making  the  sale  until  a  few  minutes 
after  the  sale  had  been  made,  came  too  late 
to  defeat  a  suit  for  specific  performance  of 
the  contract  of  sale  by  the  purdiaser 
against  the  mortgagee. 

It  should  be  stated  here  that  there  are 
cases  concerning  mortgages  containing  a 
clause  making  the  indebtedness  secured  due 
immediately  upon  the  mortgagor  faillsg  tt> 
meet  a  payment  or  to  perform  some  act,  in 
which  the  question  was  raised  whether  fore- 
closure could  be  defeated  bv  a  tender,  after 
default,  of  the  amount,  not  due  on  the  mort- 
gage, but  due  at  the  time  of  the  default 
These  cases,  of  course,  are  not  in  point  in 
this  note. 

The  question  of  effect  of  tender  after  de- 
fault of  amount  due  under  chattel  mort- 
gage is  discussed  in  a  note  to  Thomas  v. 
Seattle  Brewing  &  Malting  Co.  15  Ii.R.A 
(N.S.)   1165. 

Effect  of  tender  before  maturity  of  debt 
to  discharge  lien  of  mortgage,  see  note  to 
Pyross  V.  Fraser,  23  L.R.A.(N.S.)  403. 

G.  V. 
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A  party  is  entitled  to  subrogation  only 
after  payment,  and  a  tender  is  not  payment. 

Hunt,  Tender,  §  256;  Lumsden  y.  Manson, 
96  Me.  357,  52  Atl.  783. 

The  owner  of  an  undivided  half  interest 
in  the  mortgaged  property  could  not,  under 
the  facts  in  this  case,  make  a  tender  which, 
if  refused,  would  destroy  the  lien  of  the 
mortgage. 

Harris  v.  Jex,  66  Barb.  232;  Noyes  v. 
Wyckoff,  114  N.  Y.  204,  21  N.  E.  158;  Gib- 
son V.  Lyon,  115  U.  S.  439,  29  L.  ed.  440, 
6  Sup.  Ct.  Rep.  129;  Hunt,  Tender,  §  331; 
Jones,  Mortg.  6th  ed.  §  895;  Rowell  v. 
Jewett,  73  Me.  365. 

Where  the  purported  tender  is  made 
during  the  pendency  of  a  suit  to  foreclose 
the  mortgage  by  a  party  to  the  suit  seeking 
equitable  relief,  to  avail  anything  it  must 
be  kept  good. 

Hunt,  Tender,  §  349;  28  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  20;  1  Jones,  Mortg.  6th  ed. 
§§  891-893. 

Unless  authorized  by  statute,  a  tender 
must  be  made  before  the  commencement 
of  the  action. 

Hunt,  Tender,  §§  306,  307;  Levan  v. 
Stemfeld,  supra;  28  Am.  &  Eng.  Enc.  Law, 
p.  21;  Smith  v.  Woodleaf,  21  Kan.  717; 
Murray  v.  Windley,  29  N.  C.  (7  Ired.  L.) 
201,  47  Am.  Dec.  324;  Braumann  v.  Van- 
derpoel,  26  Misc.  786,  56  N.  Y.  Supp.  216; 
Coghlan  v.  South  Carolina  R.  Co.  32  Fed. 
316;  Snyder  v.  Quarton,  supra;  Kelly  v. 
West,  4  Jones  &  S.  304;  Sweetland  v.  Tut- 
hill,  54  111.  215;  Call  v.  Lothrop,  39  Me. 
434;  Hull  v.  Peters,  7  Barb.  331;  Wiltsie, 
Mortgage  Foreclosure,  §  255;  As  tor  v.  Pal- 
ache,  49  How.  Pr.  231;  Bartow  v.  Cleveland, 
16  How.  Pr.  364;  Thurston  v.  Marsh,  14 
How.  Pr.  572;  New  York  F.  &  M.  Ins. 
Co.  V.  Burrell,  9  How.  Pr.  398. 

The  tenders  were  made  not  as  a  pay- 
ment in  discharge  of  the  obligation,  but 
for  the  purpose  of  assignment  and  subro- 
gation, and  such  a  tender  is  a  conditional 
one,  and  will  not  have  the  effect  of  dis- 
charging the  lien  of  the  mortgage. 

1  Jones,  Mortg.  §  900;  2  Jones,  Mortg. 
§  1088;  Hunt,  Tender,  §§  239,  256,  372; 
Potts  V.  Plaisted,  30  Mich.  149;  Proctor 
V.  Robinson,  35  Mich.  284;  Post  v.  Spring- 
sted,  49  Mich.  90,  13  N.  W.  370;  Dodge 
V.  Brewer,  31  Mich.  227;  Waldron  v.  Mur- 
phy, 40  Mich.  668;  Ivall  v.  Willis,  17  Wash. 
645,  50  Pac.  467;  Thomas  v.  Seattle  Brew- 
ing &  Malting  Co.  48  Wash.  560,  15  L.R.A. 
(N.S.)  1164,  125  Am.  St.  Rep.  945,  94  Pac. 
116;  Noyes  v.  Wyckoff,  114  N.  Y.  204, 
21  N.  E.  158;  Frost  v.  Yonkers  Sav.  Bank, 
70  N.  Y.  553,  26  Am.  Rep.  627;  Tuthill  v. 
Morris  and  Warner  v.  Tuch,  supra;  Beard- 
sley  V.  Beardsley,  29  C.  C.  A.  538,  56  U. 
S.  App.  437,  86  Fed.  16;  Lilienthal  v.  Mc- 
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fCormick,  54  C.  C.  A.  475,  117  Fed.  89; 
Union  Mut.  L.  Ins.  Co.  v.  Union  Mills 
Plaster  Co.  3  L.R.A.  90,  37  Fed.  286;  Selby 
v.  Hurd,  51  Mich.  1,  16  N.  W.  180;  Day  v. 
Strong,  29  Hun,  505;  27  Cyc.  Law  &  Proc. 
p.  1406;  Lumsden  v.  Manson,  supra;  Storey 
V.  Krewson,  55  Ind.  397,  23  Am.  Rep.  668; 
Loring  v.  Cooke,  3  Pick.  48;  Wendell  v. 
New  Hampshire  Bank,  9  N.  H.  404;  Forest 
Oil  Co's  Appeal,  supra;  Sanford  v.  Bulkley, 
30  Conn.  344, 

An  unaccepted  tender  of  money  in  pay- 
ment of  a  debt  secured  by  a  mortgage  on 
land,  made  after  the  day  prescribed  for 
payment,  does  not  impair  the  lien  of  the 
mortgage,  being  neither  a  performance  of 
the  condition  nor  a  satisfaction  of  the 
debt;  its  only  effect  is  to  stop  the  running 
of  interest,  and  to  put  the  mortgagor  to 
hiS  remedy  in  equity. 

Merritt  v.  Lambert,  7  Paige,  344;  Bisp- 
ham,  Eq.  5th  ed.  pp.  219,  220;  Jones,  Mortg. 
§  893,  note  42;  Renard  v.  Clink,  91  Mich. 
1,  30  Am.  St.  Rep.  458,  51  N.  W.  692; 
Union  Mut.  L.  Ins.  Co.  v.  Union  Mills 
Plaster  Co.  supra;  27  Cyc.  Law  &  Proc.  p. 
1409;  Himmclman  v.  Fitzpatrick,  50  Cal. 
650;  Perre  v.  Castro,  14  Cal.  519,  76  Am. 
Dec.  444;  Matthews  v.  Lindsay,  20  Fla. 
962;  Alexander  v.  Caldwell,  61  Ala.  550; 
Landis  v.  Saxton,  89  Mo.  375,  1  S.  W.  359 ; 
KnoUenberg  v.  Nixon,  171  Mo.  445,  94  Am. 
St.  Rep.  790,  72  S.  W.  41;  Hudson  Bros. 
Commission  Co.  v.  Glencoe  Sand  &  Gravel 
Co.  140  Mo.  103,  62  Am.  St.  Rep.  722,  41 
S.  W.  450;  Stockton  v.  Dundee  Mfg.  Co. 
22  N.  J.  Eq.  56;  Shields  v.  Lozear,  34  N.  J. 
L.  496,  3  Am.  Rep.  256;  Currier  v.  Gale, 
9  Allen,  522;  Tishimingo  Sav.  Inst.  v.  Bu- 
chanan, 60  Miss,  496;  Lincoln  Sav.  Bank 
V.  Ewing,  12  Lea,  598;  Rowell  v.  Mitchell, 
68  Me.  21;  Smith  v.  Kelley,  27  Me.  237, 
46  Am.  Rep.  595;  Brown  v.  Simons,  45 
N.  H.  212;  Grain  v.  McGoon,  86  III.  431, 
29  Am.  Rep.  37;  Parker  v.  Beasley,  116  N. 
C.  1,  33  L.R.A.  231,  21  S.  E.  "955;  Greer 
V.  Turner,  36  Ark.  18. 

Mr.  James  B.  Howe,  for  intervener,  re- 
spondent : 

In  pleading  a  tender  on  the  law  day 
in  discharge  of  the  condition  of  the  mort- 
gage, the  mortgagor  is  not  required  to 
allege  continued  readiness  to  pay,  nor  need 
he  bring  the  money  into  court,  and  the 
tender,  when  made,  discharges  the  encum- 
brance, not  conditionally,  but  absolutely 
and    forever. 

Mitchell  V.  Roberts,  5  McCrary,  425,  17 
Fed.  776;  Thomas  v.  Seattle  Brewing  & 
Malting  Co.  48  Wash.  562,  15  L.R.A.(N.S.) 
1164,  125  Am.  St.  Rep.  945,  94  Pac.  116; 
Kortright  v.  Cady,  21  N.  Y.  343,  78  Am. 
Dec.  145;  Caruthers  v.  Humphrey,  12  Mich. 
270;  Moynahan  v.  Moore,  9  Mich.  9,  77  Am. 
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Dec.  468;  Jones,  Mortg.  5th  ed.  §  893; 
Edwards  v.  Farmers'  F.  Ins.  &  Loan  Co.  21 
WencT.  488;  Maxwell  v.  Moore,  95  Ala.  166, 
36  Am.  St.  Rep.  190,  10  So.  444;  3  Pom. 
Eq.  Jur.  3d  ed.  §  1188,  p.  2354;  Dane  v. 
Daniel,  23  Wash.  379,  63  Pac.  268;  Jump 
V.  North  British  &  M.  Ins.  Co.  44  Wash. 
599,  87  Pac.  928,  12  A.  &  E.  Ann.  Cas. 
257)  Nelson  v.  Loder,  132  N.  Y.  288,  30  N. 
E.  369;  Cass  v.  Higenbotam,  100  N.  Y. 
248,  3  N.  E.  189. 

A  party  having  a  beneficial  interest  in 
the  decree  sought  to  be  obtained  has  a 
right  to  intervene  by  petition  filed  for 
that  purpose. 

11   Enc.  PI.  &  Pr.  pp.  498,  499. 

Intervener  upon  paying  the  mortgage, — 
principal,  interest,  and  costs,  to  plaintiff, 
was  entitled  to  have  the  mortgage  kept 
alive  so  as  to  secure  repayment  of  half  from 
its  co-owners. 

Beach,  Modern  Law  of  Eq.  Jur.  §§  802, 
S04;  Ohmer  v.  Boyer,  89  Ala.  273,  7  So. 
664;  Sheldon,  Subrogation,  §  173;  27  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  227-235;  27 
Cyc.  Law  &  Proc.  p.  1436;  Pease  v.  Egan, 
131  N.  Y.  262,  30  N.  E.  102. 

Upon  the  payment  by  the  intervener  it 
would  become  the  equitable  assignee  of  the 
mortgage,  and  entitled  to  receive  the  mort- 
gage  uncanceled. 

Pom.  Eq.  Jur.  §§  1211,  1214;  Moore  v. 
Smith,  95  Mich.  71,  54  N.  W.  701 ;  Kinkead 
V.  Ryan,  65  N.  J.  Eq.  726,  55  Atl.  730; 
Hamilton  v.  Dobbs,  19  N.  J.  Eq.  227; 
Twombly  v.  Cassidy,  82  N.  Y.  157;  Cole  v. 
Malcolm,  66  N.  Y.  363;  Johnson  t.  Zink, 
51  N.  Y.  337. 

Plaintiff  had  no  right  upon  being  tendered 
by  intervener  the  full  amount  of  the  prin- 
cipal of  the  mortgage,  with  interest,  costs, 
and  attorneys'  fees,  to  require  as  condition 
of  acceptance  that  the  intervener  should 
place  himself  in  a  position  where  its  co- 
owners  m^ht  say  that  the  mortgage  was 
extinguished,  that  subrogation  had  not 
taken  place,  and  that  no  right  of  contribu- 
tion ekisted. 

Jones,  Mortg.  4th  ed.  §  1089,  p.  49; 
Weidner  v.  Thompson,  69  Iowa,  36,  28  N. 
W.  422;  Chase  Nat.  Bank  v.  Hastings,  20 
Wash.  436,  55  Pac.  574;  Pom.  Eq.  3d  ed. 
§  792;  Kinkead  v.  Ryan,  supra;  Knoblauch 
V.  Foglesong,  37  Minn.  320,  33  N.  W.  865, 

Chad  wick,  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  involves  only  matters  in  con- 
troversy between  plaintiff  and  the  Mercan- 
tile Investment  Company,  intervener.  No 
reference  will  be  made  to  other  parties. 

On  the  22d  day  of  April,  1897,  one  John 
Sullivan  made,  executed,  and  delivered  to 
the  United  States  Mortgage  &  Trust  Com- 
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pany,  of  New  York,  a  certain  note  for  the 
sum  of  $75,000.     This  note  was  secured  by 
a  mortgage  of  even  date,  covering  lots  4  and 
5   in   the  addition   to  the  city  of  Seattle, 
platted  by  Carson  D.  Boren  and  Arthur  A. 
Denny.    On    the   26th   day    of   September, 
1900,  John  Sullivan  died  in  King  oounty.and 
the  defendant  Terrence  O'Brien  was  there- 
after appointed  administrator  of  his  estate. 
The  estate  being  without  present  funds  to 
meet  the   note   and   mortgage   on   the  due 
date,   the   administrator,   acting  under  the 
order  and  direction  of  the  court,  obtained 
an    extension    of    the    mortgage    until  tbi* 
1st  day  of  May,  1907.     Further  extensions 
were  made,  so  that  the  note  has  lieeii  at 
all  times  a  live  demand  and  the  mortgage 
a  subsisting  lien  upon  the  property  chargjil 
On  the  30th  day  of  April,  1906,  the  UuitinJ 
States  Mortgage  &  Trust  Company,  iu  con- 
sideration of  the  then  present  worth  of  the 
note  and  mortgage  and  a  bonus  of  |500,  as 
signed  the  securities  to  James  A.  Murray. 
the  plaintiff,  and  he  has  been  at  all  times 
since,  and   is   now,  the   owner  and  Iiolder 
thereof.     Sullivan   in   his   lifetime  had  re- 
duced the  principal  indebtedness  in  t!ie  sum 
of   $15,000,   so    that    on   the    20th  day  of 
April,  1908,  the  date  upon  which  this  action 
was  begun,  there  was  due  the  principal  sum 
of  $60,000,   with   interest   from  April  1st. 
and  $1,500  "being  the  interest  from  Novem- 
ber 1,  1907,  to  April  1,  1908.    The  latter 
amount  was  evidenced  by  a  promissory  notr 
executed   by  the   administrator  under  the 
order  and  direction  of  the  court.    PlaintifT 
asked  that  the  property  be  sold  in  accord 
ance   with  the  usual   forms  in  such  cases. 
On  March  23,  1909,  the  Mercantile  Invest 
ment   Company   asked   leave   to   intervene. 
Its  petition  was  granted  by  the  court.    ItJ 
complaint   in   intervention   sets  up,  among 
other  things,  that  ever  since  the  5tb  day 
of  December,  1908,  it  has  been,  and  is  now, 
a    corporation    duly    organized    under  the 
laws  of  the  state  of  Washington,  and  is  au- 
thorized   to    purchase,    hold,    acquire,  sell, 
and  dispose  of  real  and  persona]  property. 
After   reciting  the   death   of   Sullivan  anil 
the    consequent    probate    proceedings,   the 
execution   of  the  note   and   mortgage,  and 
plaintifTs  claim  to  be  the  owner  and  holder 
thereof,  it   is  alleged   that  ever  since  the 
4th  day  of  January,  1909.  it  has  been  the 
owner  of  an  undivided  interest  in  the  prop- 
erty, and  that  the  other  interest,  being  one 
half  thereof,  is  owned  by  Corwin  S.  Shank 
and  wife  and  Edward  Corcoran  and  Charles 
P.  O'Neill  and  wife;  that  plaintiff  had  re- 
fused   to   grant   an  extension  of  time  for 
the  payment  of  the  note  and  mortgage*  or 
to   assign    his    securities    without  recourse 
or  otherwise;  that  it  was  ready,  able,  and 
willing  to  take  up   the  mortgage,  and  to 
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pay  to  plaintiff  the  principal,  interest, 
costs,  and  attorneys'  fees;  that  the  amount 
thereof  had  been  furnished  by  attorneys  for 
plaintiff;  that  it  was  willing  to  pay  the 
same  if  the  note  and  mortgage  were  as- 
signed to  it  without  recourse  against  plain- 
tiff, or  if,  upon  its  making  such  payment, 
it  be  subrogated  to  the  rights  of  plaintiff 
in  the  note  and  mortgage  and  in  the  fore- 
closure suit.  Intervener  further  alleged 
that  its  co-owners  were  unable  to  pay  the 
one  half  of  the  amount  then  due,  and  that 
plaintiff,  with  intent  to  embarrass  and  de- 
feat the  right  of  the  intervener,  had  threat- 
ened to  dismiss  his  foreclosure  suit  and 
satisfy  the  lien  of  his  mortgage  and  the 
debt  secured  thereby  if  it  paid  the  whole 
thereof. 

On  the  20th  day  of  March,  1909,  the  inter- 
vener had  begun  an  independent  action 
against  plaintiff,  setting  up,  in  substance, 
the  same  matters  which  are  recited  in  its 
petition  for  intervention,  and  praying  for 
an  order  enjoining  and  restraining  plain- 
tiff and  his  attorneys  from  satisfying  the 
mortgage  or  dismissing  the  foreclosure  pro- 
ceeding in  the  event  of  payment  by  the 
intervener.  After  formal  proceedings  had, 
an  order  was  made  by  the  court  restraining 
plaintiff  and  his  attorneys  of  record,  and 
all  other  agents  and  attorneys  then  em- 
ployed or  thereafter  to  be  employed  by  him, 
from  satisfying  the  note  and  mortgage, 
and  from  dismissing  the  foreclosure  suit, 
in  case  a  tender  of  the  amount  due  was 
made  by  the  intervener,  which  the  order 
recited  it  was  about  to  do.  Accordingly, 
on  the  25th  day  of  March,  1909,  the  inter- 
vener tendered  plaintiff's  attorneys,  at  their 
office  in  Seattle,  the  full  sum  of  $68,654.67, 
being  the  full  amount  of  principal,  interest, 
co8ts»  and  attorneys'  fees  then  due  upon  the 
mortgage.  In  this  tender  the  intervener 
said:  "The  Mercantile  Investment  Com- 
pany has  instituted  suit  against  you  in  the 
superior  court  of  the  state  of  Washington 
for  King  county,  and  seeks  to  be  subro- 
^ted  to  all  of  the  rights  of  James  A.  Mur- 
ray under  the  notes  and  mortgage  mentioned 
in  the  above-entitled  suit,  and  also  in  the 
above-entitled  suit.  The  Mercantile  Invest- 
ment Company  has  also  intervened  in  the 
above-entitled  suit,  and  in  its  complaint  in 
intervention  also  seeks  to  be  subrogated  to 
all  of  the  rights  of  James  A.  Murray  under 
such  notes  and  mortgage  and  in  the  above- 
entitled  suit.  This  tender  is  made  for  the 
purpose  of  protecting  the  title  of  the  Mer- 
cantile Investment  Company  in  the  prop- 
erty described  in  your  complaint  in  the  fore- 
closure suit,  and  to  obtain  subrogation  by 
the  Mercantile  Investment  Company  to  all 
of  the  rights  of  said  James  A.  Murray." 
TTnon  the  written  offer  of  tender,  attorneys 
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for  plaintiff  indorsed  over  their  signature 
the  following:  "Said  tender  is  refused  for 
the  reason  that  it  is  not  made  for  the  pur- 
pose of  paying  and  discharging  said  mort- 
gage." Thereupon  a  tender  was  made  in 
all  respects  similar  to  the  first,  omitting 
only  the  last  sentence.  This  offer  was  also 
acknowledged,  and  upon  the  writing  the  at- 
torneys indorsed  the  following:  "The  above 
refused  for  the  purpose  set  forth  in  the 
notice."  A  third  notice  of  tender  was  then 
written  out,  in  words  and  figures  following: 
"The  Mercantile  Investment  Company  now 
makes  you  a  third  tender  of  the  amount 
mentioned  in  the  previous  tenders  this  day 
made,  being  the  full  amount  of  the  notes 
and  mortgage, — principal,  interest,  costs, 
and  attorneys*  fees.  The  Mercantile  Invest- 
ment Company  is  the  owner  of  an  undivided 
half  interest  in  the  property  described  in 
the  mortgage,  is  not  personally  liable  for 
the  amount  or  any  part  thereof,  and  now 
tenders  you  the  above  amount  without 
any  qualification,  and  requests  you  to  ac- 
cept such  tender."  Upon  this  offer  the  at- 
torneys wrote  over  their  signature  the 
one  word  "Refused."  Following  these  ten- 
ders the  intervener  obtained  leave  to,  and 
did,  file  an  amended  complaint  in  the  inter- 
vention, in  which,  in  addition  to  the  allega- 
tions contained  in  its  first  complaint,  it  set 
up  the  several  tenders  to  which  we  have  al- 
luded, and  asked  that,  because  of  the  re- 
fusal to  accept  them  or  any  of  them,  the 
court  enter  a  decree  holding  that  the  lien 
of  plaintiff's  mortgage  be  canceled,  and, 
further,  that  the  court  decree  the  debt  to 
be  discharged,  for  the  reason  that  there 
having  been  no  formal  presentation  of  tlie 
debt  to  the  administrator  of  the  Sullivan 
estate,  the  lien  being  lost,  the  debt  was 
barred  by  the  statute  of  nonclaim.  Bal- 
linger's  Anno.  Codes  &  Statutes,  §  6228 
(Pierce's   Code,   §   2533). 

We  have  endeavored  to  epitomize  the 
record  so  as  to  point  out  only  the  particular 
facts  which  moved  the  trial  court  to  enter 
its  decree  in  favor  of  the  intervener.  Ap- 
pellant suggests  a  number  of  reasons  why 
the  decree  of  the  court  should  not  be  sus- 
tained, among  others,  that  the  intervener  is 
not  entitled  to  intervene  or  to  any  standing 
as  a  party;  that  the  facts  set  up  by  it  are 
insufficient  to  state  a  cause  for  interven- 
tion; that,  being  the  owner  of  a  one-half  of 
the  property,  it  cannot  make  a  valid  tender; 
that  no  valid  tender  was  made;  that  a 
tender  made  out  of  court  during  the  pend- 
ency of  an  action  does  not  discharge  the 
lien  of  a  mortgage;  and  that,  in  any  event, 
the  court  erred  in  denying  his  right  to  re- 
cover the  debt  from  the  estate  of  John  Sul- 
livan. The  first  several  grounds  upon  which 
^  appellant  stands   are  without  merit.     The 
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pleadings  and  the  proofs  show  that  re- 
spondent has  a  valid  and  subsisting  inter 
est  in  the  property,  and  its  right  to  pro- 
tect that  interest  in  any  manner  or  by  any 
method  sanctioned  by  the  law  cannot  be 
questioned.  The  right  of  subrogation,  un- 
der the  better  rule,  applies  in  cases  where 
a  party  who  has  an  interest  in  the  prop- 
erty, and  who  does  not  stand  as  a  mere 
volunteer,  pays  a  debt  owing  in  whole  or 
in  part  by  another  to  protect  his  own  rights 
or  to  save  his  own  property.  The  remedy 
is  no  longer  limited  to  sureties  and  quasi 
sureties,  but  is  freely  applied  by  courts 
of  equity  in  all  cases  where  good  conscience 
and  equity  dictate  that  a  debt  paid  by  one 
under  any  sort  of  legal  coercion  ought  to 
be  paid  by  another.  Arnold  v.  Green,  116 
N.  Y.  571,  23  N.  E.  1;  Parsons  v.  Urie, 
104  Md.  238,  8  L.R.A.(N.S.)  559,  64  Atl. 
927,  10  A.  &  E.  Ann.  Cas.  278;  Pom.  Eq. 
Jur.  §§  798,  799;  Re  Bruce  (D.  C.)  158 
Fed.  123;  Beach,  Modern  Law  of  Eq.  Jur. 
802-804;  Twombly  v.  Cassidy,  82  N.  Y.  155; 
Kinkead  v.  Ryan,  65  N.  J.  Eq.  726,  55  Atl. 
730.  In  Cottreirs  Appeal,  23  Pa.  294,  the 
court  said:  "Subrogation  is  founded  on 
principles  of  equity  and  benevolence,  and 
may  be  decreed  where  no  contract  or  privi- 
ty of  any  kind  exists  between  the  parties. 
Wherever  one  not  a  mere  volunteer  dis- 
charges the  debt  of  another,  he  is  entitled 
to  all  the  remedies  which  the  creditor  pos- 
sessed against  the  debtor."  Chief  Justice 
Marshall  said  in  Lidderdale  v.  Robinson, 
2  Brock.  159,  Fed.  Cas.  No.  8,337:  "Where 
a  nurchaser  has  paid  money  for  which  oth- 
ers were  responsible,  the  equitable  claim 
which  such  payment  gives  him  on  those 
who  were  so  responsible  shall  be  clothed 
with  the  legal  garb  with  which  the  contract 
he  has  discharged  was  invested,  and  he  shall 
be  substituted  to  every  equitable  intent  and 
purpose  in  the  place  of  the  creditor  whose 
claim  he  has  discharged."  Under  these 
rules,  respondent  had  a  right  to  invoke  the 
aid  of  the  court,  and,  so  long  as  appellant 
was  not  asked  to  take  less  than  the  burden 
of  his  bond,  he  cannot  complain  or  ques- 
tion the  procedure  when  the  court  is  act- 
ing within  its  jurisdiction.  The  interest 
creates  the  right  and  puts  in  motion  the 
maxim  that  a  court  of  equity,  having  ac- 
quired jurisdiction  of  the  property,  will  do 
complete  justice  as  between  the  parties  in- 
terested therein. 

The  reasons  assigned  by  appellant  for  re- 
fusing the  relief  sought  by  respondent  are 
fanciful,  rather  than  real.  It  is  hinted, 
rather  than  openly  asserted,  that  it  was 
manifest  to  him  that  respondent  was  under- 
taking to  gain  an  advantage  over  its  co- 
owners,  and,  if  he  had  met  the  demands  of 
respondent,  under  the  orders  of  the  court, 
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some  damage  or  prejudice  would  have  re- 
sulted to  them.  Testimony  is  also  citei 
showing  that  the  co-owners  were  willing 
to  pay  their  share  of  the  debt.  It  is  enough 
to  say  that  the  law  puts  upon  appellant  no 
duty  to  protect  others.  Reason  and  experi- 
ence alike  teach  us  that  the  courts  may  be 
relied  upon  to  apply  those  general  niles  of 
equity  ample  in  all  cases  to  protect  the 
rights  of  all  who  invoke  them.  In  this 
case  there  is  nothing  to  indicate  any  out- 
rage upon,  or  attempted  infringement  of, 
the  rights  of  the  co-owners;  certainly  noth- 
ing that  would  warrant  the  interposition 
of  appellant  in  their  behalf.  As  for  their 
willingness  to  pay  their  share  of  the  debt, 
the  answer  is  that  there  is  nothing  in 
the  record  to  show  that  that  privilege  was, 
or  is  now,  denied  them.  On  ^e  other  hand, 
we  think  it  was  entirely  unnecessary  for 
the  respondent  to  approach  an  attempted 
settlement  of  this  case  in  the  manner  in 
which  it  did.  It  might  and  should  have 
relied  upon  the  court  whose  jurisdiction  it 
had  also  invoked.  Respondent  might  have 
paid  the  money  into  court  without  the 
formal  declarations  of  tender,  and  the  court 
would  have  been  warranted  in  making  such 
orders  as  might  be  necessary  for  its  pro- 
tection. A  satisfaction  of  the  debt  by  ap- 
pellant would  not  have  killed  the  obliga- 
tion or  worked  a  forfeiture  of  its  rights. 
The  court  had  jurisdiction  of  the  property, 
with  power  to  enter  an  order  recognizinjr 
the  subrogation;  for  it  is  not  created  by 
the  order,  but  follows  as  the  legal  conse- 
quence of  the  acts  of  the  parties.  Look 
V.  Horn,  97  Me.  283,  54  Atl.  725;  Shaffer 
V.  McCloskey.  101  Cal.  576,  36  Pac,  196; 
2  Pomeroy,  Eq.  Jur.  921,  1211  et  seq.;  5 
Pomeroy,  Eq.  Jur.  921. 

The  point  is  also  made  that  the  plead- 
ings and  the  tender  show  that  they  were 
made  in  behalf  of  another,  or  others  who 
have  been  induced  to  loan  the  amount  then 
due  appellant,  and  might  therefore  be  {ig- 
nored for  that  reason.  What  we  have  al- 
ready said  disposes  of  this  contention. 
Where  and  upon  what  terms  respondent  got 
the  money  to  tender  is  of  no  concern  to 
appellant.  The  law  does  not  give  him 
the  right  to  reject  an  offer,  because  he 
objects  to  the  source  from  which  the  money 
comes.     Eslow  v.  Mitchell,  26  Mich.  500. 

Being  of  the  opinion  that  the  intcTvencr 
has  a  right  to  maintain  its  standing  in 
court,  we  now  come  to  the  main  issue.  The 
trial  court  was  controlled  in  its  jiidipnont 
by  the  case  of  Thomas  v.  Seattle  Bn'win;; 
&  Malting  Co.  48  W-ash.  560,  15  LIU. 
(N.S.)  1164,  125  Am.  St.  Rep.  945.  94  Pnc. 
116,  wherein  the  court  held  tlint  a  tender 
of  the  amount  due  on  a  mortsrnge  on  law 
day,   which   by   construction   lias  licen  ex- 
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tended  to  any  time  before  suit  brought,  dis- 
charged the  lien  of  the  mortgage,  and  that, 
having  been  so  made,  the  tender  need  not 
be  kept  good  by  bringing  the  money  into 
court.  We  are  satisfied  with  that  decision, 
and,  unless  the  contention  of  the  appellant 
that,  action  having  been  begun,  the  lien  of 
the  mortgage  cannot  be  discharged  by  a 
tender  made  out  of  court,  is  well  founded, 
the  judgment  of  the  lower  court  must  be 
afiirmed.  In  justice  to  the  trial  court  we 
feel  bound  to  say  that  the  decree  rendered 
by  it  is  sustained  by  the  leading  case  of 
Kortright  v.  Cady,  21  N.  Y.  343,  78  Am. 
Dec.  145,  and  other  cases  upon  which  the 
Thomas  Case  is  made  to  rest.  But  a  re- 
«xamination  of  that  case,  and  of  the  other 
cases  referred  to  in  the  Thomas  decision, 
■and  those  cited  and  relied  upon  by  the  re- 
spondent, convinces  us  that  the  reason  for 
the  rule  ceases  when  an  action  is  instituted 
to  recover  the  debt,  and  that  it  should  be 
given  no  application  except  in  those  cases 
where,  at  common  law,  a  party  was  entitled 
to  a  discharge  of  a  lien  upon  property  by 
]):iyiiient  or  tender  of  payment  inter  partes 
before  or  upon  law  day.  From  the  first 
the  courts  have  been  fertile  in  their  rea- 
sons for  refusing  to  extend  the  doctrine  here 
invoked  to  cases  where  questions  other 
than  the  mere  payment  of  money  were  in- 
volved. In  all  the  cases  cited  by  respondent 
to  sustain  the  judgment  of  the  lower  court 
it  appears  that  the  primary  purpose  of  the 
tender  was  to  discharge  the  debt.  But  in 
this  case  it  is  not  entirely  so.  In  Kortright 
V.  Cady  the  law  was  exhausted  by  the  learn- 
ed judge  who  wrote  the  opinion.  It  was  there 
held  that  the  law  day  of  the  common  law 
F>hould  be  held  to  be,  considering  the  changed 
character  of  the  mortgage,  any  day  before 
foreclosure  and  sale.  Accepting  the  rule 
that  the  tender  will  be  effectual  to  dis- 
charge che  lien  if  made  at  any  time  before 
foreclosure,  it  becomes  material  to  inquire 
the  meaning  of  that  term, — whether  it 
means  the  commencement  of  an  action,,  or 
a  final  decree  of  foreclosure  and  sale.  Con- 
sidering the  reasons  upon  which  the  rule  of 
discharge  by  tender  rests, — that  is,  that  the 
law  day  continued  after  the  due  date  of  an 
obligation  and  until  action  brought,  and 
that  a  lien  can  be  defeated  by  a  tender 
made  within  that  time, — it  would  seem  to 
follow  as  of  course  that  "foreclosure"  and 
^'law  day"  are  synonymous  terms  in  the 
sense  that  it  is  a  time  when  the  mortgagor 
declares  a  default  and  submits  his  cause  to 
a  court  of  competent  jurisdiction.  The  word 
"foreclosure,"  as  it  is  used  in  the  authori- 
ties bearing  on  this  question,  must  be  taken 
in  that  meaning  which  is  common  and  gen- 
erally accepted  by  the  laity  as  well  as  the 
bar;  that  is,  the  institution  of  a  suit,  or 
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the  "law  day,"  as  contradistinguished  from 
the  "law  day"  of  the  common  law.  The 
logic  of  the  decisions  is  that  a  lien  should 
be  discharged  by  tender  only  when  made 
before  action  brought,  and  that  thereafter 
it  ought  to  be  tendered  in  court,  or,  if  made 
after  the  writ  has  issued,  it  should  be  at 
least  kept  good  by  the  plea  tout  temps  prist. 

In  speaking  of  the  subject  of  tender  gen- 
erally, it  is  said  in  Coghlan  v.  South  Caro- 
lina R.  Co.  (C.  C.)  32  Fed.  316:  "But 
when  an  action  has  already  been  commenced 
and  is  pending,  if  the  defendant  be  dis- 
posed to  admit  the  demand  in  part,  it  is 
not  only  necessary  that  he  should  offer  to 
pay  the  amount  admitted  in  the  same  way 
as  the  tender  before  suit  should  be  made, 
but  he  must  go  further,  and  either  pay  the 
sum  admitted  into  court,  or,  at  the  least, 
offer  to  submit  to  a  judgment  for  that 
sum."  In  the  case  of  Whittaker  v.  Bcl- 
videre  Roller  Mill  Co.  55  N.  J.  Eq.  674, 
38  Atl.  289,  a  case  somewhat  similar  to  the 
one  at  bar,  it  was  held  that,  when  a  tender 
is  made  after  suit  is  begun  and  is  then 
urged  as  a  defense,  the  money  must  be 
paid  into  court.  In  Weeks  v.  Baker,  152 
Mass.  20,  24  N.  E.  905,  from  which  quota- 
tion is  made  in  the  Thomas  Case,  the  court 
said:  "The  rights  of  a  party  to  an  action 
are  ordinarily  to  be  determined  as  of  the 
time  of  bringing  the  suit."  We  make  this 
distinction  between  the  case  of  Kortright 
V.  Cady  and  the  rule  as  we  believe  it  should 
be.  The  logic  of  the  Kortright  Case  is  that 
the  law  day  continued  from  the  due  date 
of  the  obligation  to  the  final  decree  of  fore- 
closure and  sale;  whereas,  we  hold  that  the 
law  day  within  which  a  lien  may  be  dis- 
charged by  tender  inter  partes  continues 
only  to  the  time  of  the  issuance  of  the 
writ,  or,  under  the  Code  practice,  until  the 
commencement  of  the  action. 

Because  of  the  unusual  importance  of 
this  case,  we  feel  warranted  in  going  fur- 
ther, and  calling  attention  to  another  limita- 
tion upon  the  rights  of  a  mortgagor,  or 
one  claiming  under  him,  to  discharge  the 
lien  of  a  mortgage  by  the  tender  of  the 
mortgage  debt.  Although  the  rule  as  con- 
tended for  was  originally  declared  in  New 
York,  it  has  been  repeatedly  held,  even 
in  that  state,  that  it  will  not  avail  one 
who  is  seeking  affirmative  relief.  Tuthill 
V.  Morris,  81  N.  Y.  94;  Becker  v.  Boon,  61 
N.  Y.  322;  Halpin  v.  Phenix  Ins.  Co.  118 
N.  Y.  165,  23  N.  E.  482;  also,  Landis  v. 
Saxton,  89  Mo.  375,  1  S.  W.  359.  Whilo 
we  cannot  indorse  all  of  the  reasons  upon 
which  some  of  the  foregoing  cases  are 
made  to  rest,  they  are  pertinent  at  least 
to  show  the  disposition  of  the  courts  to 
evade  the  full  rigor  of  the  rule  as  laid 
down  in  the  Kortright  Case. 
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Counsel  for  the  respondent  rightfully 
contends  that  his  last  tender  cannot  be 
measured  by  the  two  qualified  or  condi* 
tional  tenders  immediately  preceding  it,  but, 
the  law  day  having  been  declared  by  the 
institution  of  the  action  to  foreclose  the 
mortgage  in  which  respondent  had  appeared 
as  a  party,  its  tender  can,  and  should,  in 
the  Interest  of  that  equity  which  shuns 
the  suggestion  of  a  forfeiture,  be  measured 
by  the  prayer  of  its  complaint  in  the  in- 
dependent action  as  well  as  the  original 
petition  for  intervention.  When  so  con- 
sidered, it  requires  no  far  reach  of  the 
imagination  to  say  that  it  was  made  in 
aid  of  the  affirmative  relief  there  sought, 
and  as  a  basis  for  the  filing  of  the  amended 
petition  in  intervention  in  which  a  cancela- 
tion of  the  debt  was  asked  and  obtained  by 
order  of  the  court.  In  othei  words,  re- 
spondent now  asks  that,  since  the  substance 
(the  mortgage)  has  been  annihilated,  the 
cloud  (the  record  and  the  debt)  which  over- 
shadows the  title  be  removed.  It  seeks  to 
turn  a  shield  of  defense  into  a  weapon  of 
offense.  We  feel  sure  that  no  cases  will 
be  found  which  carry  the  rule  of  tender 
and  discharge  of  a  mortgage  lien  to  tliia 
extent.  It  is  not  equity.  Orderly  proced- 
ure as  well  as  the  assurance  that  the  rights 
of  litigants  will  be  protected  to  their  fullest 
extent  alike  require  that  those  who  submit 
their  causes  to  the  courts  should  not  go  be- 
yond the  forum  to  establish  their  owfi  case 
or  to  destroy  that  of  their  adversary. 

It  docs  not  follow  from  what  we  have 
said  in  this  opinion  that  respondent  did  not 
have  the  right  to  tender  the  amount  of 
the  debt,  and  thereby  secure  such  other  ad- 
vantages as  may  come  to  it  under  tiie  ac- 
cepted rules  of  law  and  equity.  While  at 
Jaw  the  rule  that  a  tender  must  be  kept 
good  by  payment  in  court  is  well-nigh  uni- 
versal, it  is  not  so  in  equity.  A  willingness 
to  pay  may  be  sufficient.  Ballinpfcr'a  Anno, 
Codes  &  Statutes,  §§  5176,  5177  (Pierce's 
CJode,  §§  1113,  1114),  provides  that  money 
may  be  paid  into  court,  and  thus  arrest 
interest  and  costs.  But,  independent  of 
these  statutes,  courts  will  apply  the  rules- 
of  equity  when  it  is  necessary  to  do  equal 
justice  between  the  parties.  In  the  foUoAv- 
ing  cases  the  equities  were  such  that  the 
benefit  of  a  tender  was  not  lost  by  a  failure 
to  pay  the  amount  in  court:  Whelan  v. 
Reilly,  61  Mo.  565;  Parker  v.  Beasley,  116 
N.  C.  1,  33  L.R.A.  231.  21  S.  E.  955;  TTill 
v.  Carter,  101  Mich.  158,  59  N.  W.  413; 
Mankel  v.  Belscamper,  84  Wis.  218,  54  N. 
W.  500.  Appellant  is  here  seeking  equity. 
He  must  do  equity.  Remembering?  that 
re'^pondent  has  gone  into  court  averring  its 
willingness  to  pay  all  that  was  due  appel- 
lant, which  was  followed  by  an  uncondi- 
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tional  tender  and  appellant's  unwarranted 
refusal  to  accept  it,  apparently  hoping  to 
gain  some  personal  advantage  over  res^Kiud- 
ent,  it  would  seem  that  in  equity  he  sliuuid 
not  claim  anything  for  the  use  of  the  mon- 
ey. The  law  of  tender  is  as  much  for  tbe 
benefit  of  the  creditor  as  the  debtor.  The 
creditor  cannot  refuse  a  tender  believing 
it  to  be  to  his  advantage  to  do  83,  and 
thereafter  insist  in  equity  that  an  unquali- 
fied tender  has  not  been  made  good.  Under 
such  conditions,  willingness  to  pay  is  all 
that  the  law  requires.  The  plea  of  willing- 
ness being  in  the  record,  we  hold  that  ap- 
pellant is  estopped  to  claim  interest  from 
the  date  of  the  tender.  In  the  case  of 
Cheney  v.  Bilby,  20  C.  C.  A.  291,  36  U.  a 
App.  720,  74  Fed.  52,  where  similar  equities 
were  involved,  and  many  relevant  cases  are 
cited,  Judge  Caldwell  said:  'IJpon  the 
soundest  principles  of  equity  and  fair  deal- 
ing,  Cheney  is  estopped,  on  the  facts  of 
this  case,  from  claiming  interest  on  the 
notes  aft«r  tender  of  payment.  .  .  . 
When  he  refused  payment  of  the  principal 
of  the  notes,  and,  in  the  hope  of  winning 
a  great  stake,  asserted  a  conscienceless  for- 
feiture, which  he  could  not  maintain,  even 
in  a  court  of  law,  he  put  the  interest  oo 
the  money  tendered  to  the  hazard.  He 
chanced  it  and  lost." 

The  case  iff  reversed,  with  instructions  to 
the  lower  court  to  enter  a  judgment  and 
decree  of  foreclosure  for  the  sum  of 
$68,654.SV,  unless  such  sum  be  theretofore 
paid  by  respondent  to  appellant,  in  whieli 
event  the  court  will  make  such  order  as 
will  protect  the  equities  of  all  parties  to 
the  suit. 

Rnflkln,  Ch.  J.,  and  Gose,  J.,  concur. 
Fui;erton,  J.,  concurs  in  the  result. 

Morris,  J.,  specially  coticurring: 
John  Sullivan,  who  made  the  note  and 
executed  the  mortgage  in  controversy,  is 
dead.  Such  note  was  never  presented  as 
a  claim  against  his  estate,  and  is  now 
barred  by  the  statute.  There  is  none  against 
whom  this  debt  can  be  enforced  as  a  person- 
al, binding  obligation.  So  that  to  liuld 
Avith  the  court  below  means  a  decree  of  a 
court  of  equity  wiping  out  an  indebtedne<^ 
of  nearly  $70,000  upon  an  interpretation 
of  the  law  which  heretofore,  so  far  as  I 
have 'been  able  to  gather  from  the  books, 
has  been  applied  only  to  the  extent  of  de- 
stroying the  lien  of  the  security,  but  Ifav- 
inff  the  debt  remaining  as  an  enforceable 
obligation.  Tender  has  never  been  hcM 
to  be  payment,  yet  to  hold  with  respondeat 
here  means  to  so  construe  tender  aa  ap- 
plied to  mortgages  to  make  it  in  effect 
payment.      I    can    find   neither   equity  nor 
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good  conscience  in  such  a  rule.  If,  as  in 
the  cases  cited  in  support  of  respondent'^ 
position,  the  debt  still  remained  and  could 
be  enforced  as  a  personal  obligation,  so  that 
the  creditor  would  not  lose  bis  right  to 
seek  the  payment  of  his  debt,  either  in  this 
proceeding  or  in  a  separate  action  at  law, 
and  the  only  e(Tect  of  the  tender  and  its 
refusal  was  to  destroy  the  lien  given  as 
security  for  the  payment  of  the  debt,  1 
could  readily  subscribe  to  the  doctrine  of 
Kortright  v.  Cady.  In  such  a  case  the  rule 
there  announced  is  an  equitable  one,  itn 
logic  irresistible,  its  law  uncontrovertible, 
it  is  the  only  result  of  premises  always 
admitted  to  be  true;  that  the  mortgagor 
has  the  same  right  after  as  before  a  de- 
fault to  pay  hiB  debt  and  relieve  his  land 
from  an  encumbrance;  and,  that  payment 
being  actually  made,  the  lien  thereby  be- 
comes extinct.  Based  upon  these  two  legal 
principles,  Comstock,  Ch.  J.,  in  his  opinion 
in  the  Kortright  Case,  adds:  ''We  have, 
then,  only  to  apply  an  admitted  principle^ 
in  the  law  of  tender,  which  is  that  tender 
is  equivalent  to  payment  as  to  all  things 
which  are  incidental  and  accessorial  to  the 
debt.  The  creditor,  by  refusing  to  accept, 
does  not  forfeit  his  right  to  the  very  thing 
tendered,  but  he  does  lose  all  collateral  ben- 
efits or  securities."  Davies,  J.,  in  his  opin- 
ion in  the  same  case  reasons  it  out  that 
**it  has  never  occurred  to  any  judge  to 
argue  that  a  pawnee  was  in  great  peril  and 
in  danger  of  losing  the  benefit  of  his  pawn 
by  the  enforcement  of  the  well-settled  rule 
that  a  tender  of  the  amount  of  the  loan 
and  interest,  and  refusal,  extinguished  the 
lien  on  the  pawn.  Littleton  well  says  that 
it  shall  be  accounted  a  man's  own  folly  that 
he  refused  the  money  when  a  lawful  tender 
of  ic  vvas  made  to  him.  The  only  circct 
upon  the  rights  of  the  mortgagee  is  that 
the  land  or  thing  pledged  is  released  from 
the  lien,  but  the  debt  remaineth."  The  rea- 
son of  the  rule,  then,  as  given  in  Kortright 
V.  Cady,  is  that  it  is  only  the  incidental, 
the  accessorial,  thing  that  is  lost  by  the 
refusal  to  accept  the  tender,  not  that  there 
was  danger  "of  losing  the  benefit  of  the 
pawn,"  but  only  the  lien  on  the  pawn. 
While,  if  wer  apply  the  rule  here,  not  only 
the  incidental  and  accessorial  thing  is  ex- 
tinguished, but  the  thing  itself  is  in  efTect 
extinguished.  Not  only  the  lien  on  the 
pawn  is  lost,  but  the  danger,  which  '*it  has 
never  occurred  to  any  judge  to  argue,"  has 
come  to  the  appellant.  He  has  not  only 
found  himself  in  peril  of  loss,  but  he  has 
lost  the  '^benefit  of  his  pawn."  What,  then, 
was  intended  as  an  equitable  rule  and  one 
of  good  conscience  would,  if  extended  to 
cases  where  n©t  only  the  security  but  the 
debt  itself  was  lost,  become  a  most  in- 
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equitable  rule  and  one  of  oppression.  I 
am  willing  to  suDscribe  to  the  rule,  then> 
in  cases  where  the  debt  remains  and  can 
still  be  enforced  as  a  personal  obligation. 
I  am  not  willing  to  subscribe  to  it  where 
the  personal  obligation  of  the  debt  has 
been  lost  and  the  tender  would  take  effect, 
not  only  as  destroying  the  lien,  but  as 
like'wise  destroying  all  claim  and  right  of 
the  cred'*   ^  to  the  debt  itself. 

This  has  appeared  to  me  to  be  the  equl- 
*tablo  solution  of  the  rule,  and  for  these 
reasons  I  concur  in  the  result. 

Petition  for  rehearing  denied. 


WASHINGTON  SUPREME  COURT. 

R.  J.  MENZ  LUMBER  COMPANY,  Appt., 

V. 

E.  J.  McNEELEY  &  COMPANY,  Respt. 
(—  Wash.  — ,  108  Pac.  621.) 

Sale  —  f.  o.  b.  —  duty  to  procure  cars. 

1.  Acceptance  of  an  order  for  goods  f.  o. 
b.  requires  the  seller  to  procure  and  load 
the  cars. 

Same  —  contract  duty. 

2.  Language  in  an  acceptance  of  an  or- 
der for  goods,  ''We  accept  and  enter  same 
for  shipment.  .  .  .  We  anticipate  mak- 
ing shipment," — requires  the  seller  to  fur- 
nish cars. 

Trial  —  construction  of  contract  —  duty 
of  court. 

3.  The  court,  and  not  the  jury,  must  con- 
strue a  contract  all  of  Avhich  is  in  writing. 

Contract  —  letter  heads  —  incorporated 
stipnintfons. 

4.  Printed  matter  in  the  heads  of  letters 
upon  which  a  contract  is  written,  which  is 
not  referred  to  in  the  writing,  is  not  a  part 
of  the  contract. 

Contract  —  usage  —  effect. 

5.  Parol  testimony  of  usage  or  custom, 
either  general  in  the  community  or  special 
between  the  people  engaged  in  the  par- 
ticular trade  or  business,  is  not  admissible 
to  show  that  nn  unconditional  acceptance  of 
an  order  to  ship  goods  was  subject  to  the 
exigencies  of  transportation  and  to  the 
further  condition  that  if  the  goods  could 
not  be  shipped  within  a  reasonable  time 
the  contract  was  no  longer  to  be  obligatory. 

Sale  •»  failure  to  ship  •»  mitigating  cir- 
cunistnnces. 

6.  In  determining  the  question  whether 
or  not  a  seller  has  complied  with  his  con- 
tract to  ship  goods  ordered  within  a  reason- 
able time,  the  fact  of  difficulty  in  gett'ng 

Note.  —  See  note  to  Hurst  v.  Altamont 
Mfg.  Co.  6  L.R.A.(N.S.)  928,  on  the  ques- 
tion which  party  is  to  furnish  cars  under 
a  contract  to  ship  goods  f.  o.  b. 
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cars  because  of  shortage  on  the  part  of  t^e 
carrier  should  be  considered,  and  also  the 
fact  that  the  goods  were  to  be  shipped 
through  mountains  in  the  winter. 

Damages  —  breach  of  contract  —  dif- 
ference In  price. 

7.  Ihe  measure  of  damages  for  refusal 
to  ship  a  car  load  of  shingles  according  to 
contract  is  the  difference  between  the  con- 
tract price  and  their  value  at  the  date  of 
the  seller's  refusal  to  comply  with  a  de- 
mand for  performance. 

(Chadwick,  J.,  dissents.) 

(May  2,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
dismissing  an  action  brought  to  recover 
damages  for  failure  to  deliver  ceitain  lum- 
ber and  shingles  alleged  to  have  been  pur- 
chased by  plaintiff  from  defendant.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sliauk  &  Smith,  for  appellant: 

The  letter  head  formed  no  part  of  the 
contracts. 

Page,  Contr.  Ist  ed.  §  600;  9  Cyc.  Law 
&  Proc.  p.  584,  note  24 ;  Sturm  v.  Boker,  160 
U.  S.  312,  37  L.  ed.  1093,  14  Sup.  Ct.  Rep. 
99;  Summers  Bros.  v.  Hibbard,  153  111.  102, 
46  Am.  St.  Rep.  872,  38  N.  E.  899. 

No  usage  or  custom  qualifying  an  abso- 
lute contract  forms  any  part  thereof. 

12  Cyc.  Law  &  Proc.  pp.  1091,  1095;  29 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  433,  437 ; 
Barnard  v.  Kellogg,  10  Wall.  383,  19  L.  ed, 
987;  Mercantile  Bkg.  Co.  v.  Landa  (Tex. 
Civ.  App.)  33  S.  W.  681;  Bigelow  v.  Legg, 
102  N.  Y.  652,  6  N.  E.  107;  McMillan  v. 
American  Exp.  Co.  123  Iowa,  236,  38  N.  W. 
629;  Scott  v.  Hartley,  126  hid.  239,  25  N. 
E.  826;  Sheffield  Furnace  Co.  v.  Hull  Coal 
&  Coke  Co.  101  Ala.  446,  14  So.  673;  Charles 
V.  Carter,  96  Tcnn.  607,  36  S.  W.  390 ;  Part- 
ridge v.  Phoenix  Mut.  L.  Ins.  Co.  15  Wall. 
573,  21  L.  ed.  229;  Benson  v.  Gray,  154 
Mass.  391,  13  L.R.A.  262,  28  N.  E.  275; 
Kendall  v.  Russell,  5  Dana,  501,  30  Am.  Dec. 
696;  Polhemus  v.  Heiman,  50  Cal.  438;  Mil- 
ler V.  Bean,  13  Wash.  516,  43  Pac.  636; 
Commercial  Bank  v.  Hart,  10  Wash.  303, 
38  Pac.  1114;  VoUrath  v.  Crowe,  9  Wash. 
374,  37  Pac.  474;  Williams  v.  Nincmire,  23 
Wash.  393,  63  Pac.  534;  Lima  Locomotive 
&  Mach.  Co.  V.  National  Steel  Castings  Co. 
11  L.R.A.(N.S.)  713,  83  C.  C.  A.  593,  15.5 
Fed.  77;  Covincfton  v.  Kanawha  Coal  &  Coke 
Co.  121  Ky.  681,  3  L.R.A.  (N.S.)  248,  123 
Am.  St.  Rep.  219,  89  S.  W.  1126,  12  A.  & 
E.  Ann.  Cas.  311. 

W^here  a  person  promises  to  do  a  thin<?, 
impossibility  of  performance,  not  the  act  of 
God,  is  no  excuse  for  failure  to  perform. 
28  L.R.A.(N.S.) 


0  Cyc.  Law  &  Proc.  pp.  625-629;  Jonei 
V.  Anderson,  82  Ala.  302,  2  So.  911;  Flcisb- 
man  v.  Meyer,  40  Or.  267,  80  Pac.  209;  Eug- 
ster  V.  West,  35  La.  Ann.  119,  48  Am.  Rep. 
232;  Stewart  v.  Stone,  127  N.  Y.  500,  14 
L.R,A.  215,  28  N.  E.  595;  Bacon  v.  Cobb,  45 
ill.  47;  Tradewater  Coal  Co.  v.  Lee^  24  Ky. 
L.  Rep.  215,  68  S.  W.  400. 

.Where  lumber  has  been  agreed  to  be 
shipped  and  the  prices  are  quoted  f.  o.  b. 
cars  at  the  mill,  it  is  the  duty  of  the  seller 
to  procure  the  necessary  railroad  cars  in 
which  to  ship  the  goods. 

Elliott  v.  Howison,  146  Ala.  568,  40  So. 
1019;  Cincinnati,  S.  &  C.  R.  Co.  v.  Consoli- 
dated Coal  k  Min.  Co.  7  Ohio  L.  J.  200; 
John  O  Brien  Lumber  Co.  v.  Wilkinson,  117 
Wis.  468,  94  N.  W.  337;  Vogt  v.  Schiene- 
beck,  122  Wis.  491,  07  L.R.A.  756,  106  Am. 
St.  Rep.  989,  100  N.  W.  820,  2  A.  A  E.  Amu 
Cas.  814;  Hurst  v.  Altamont  Mfg.  Co.  73 
Kan.  422,  6  L.R.A.(N.S.)  928,  117  Am.  St. 
Rep.  525,  85  Pac.  551,  9  A.  &  £.  Ann.  Ca5. 
549. 

It  was  the  duty  of  defendant  to  fill  tlie 
orders  whether  he  had  cars  to  fill  all  orders 
or  not. 

Tradewater  Coal  Co.  v.  Lee,  supra;  Hes- 
ser-Milton-Renahan  Coal  Co.  v.  La  Crosse 
Fuel  Co.  114  Wis.  654,  90  N.  W.  lOtU. 

Mr.  F.  A.   Huffer,  for  respondent: 

It  was  the  duty  of  the  purchasers  to  fur- 
nish the  cars. 

Dwight  v.  Eckert,  117  Pa.  508,  12  Atl 
36;  Evanston  Elevator  &  Coal  Co.  v.  (ji*t- 
ner,  133  Fed.  409;  Chicago  Lumber  Co.  r. 
Comstock,  18  C.  C.  A.  207,  34  U.  a  App. 
414,  71  Fed.  477;  Kunkle  v.  Mitchell,  50  1*4. 
100;  Hocking  v.  Hamilton,  158  Pa.  107,  27 
Atl.  836;  Vogt  v.  Scliienebeck,  122  Wis.  4P1. 
67  L.R.A.  756,  100  Am.  St.  Rep.  989,  100  N 
W.  820,  2  A.  &  E.  Ann.  Cas.  814;  Consoli- 
dated Coal  Co.  V.  Schneider,  163  III.  3'.^>. 
45  N.  E.  126;  Davis  v.  Alpha  Portland  Ce- 
ment Co.  134  Fed.  274;  Baltimore  &  L.  R- 
Co.  V.  Steele  Rail  Supply  Co.  59  C.  C.  A. 
419,  123  Fed.  655;  24  Am.  &  En^.  Enc. 
Law,  2d  ed.  p.  1071 ;  A.  J.  Neimeyer  Lumber 
Co.  V.  Burlington  &  M.  River  R.  Co.  54 
Neb.  321,  40  L.R.A.  534,  74  N.  W.  670.  Tl.o 
availability  of  cars  was  an  implied  condi- 
tion of  the  contract. 

Stewart  v.  Stone,  127  N.  Y.  500,  14  LK.A. 
220,  28  N.  E.  595;  3  Page  Contr.  §  1370. 
p.  2123;  Singleton  v.  Carroll,  6  J.  J.  Marsh. 
527,  22  Am.  Dec.  95;  Lovering  t.  Buck 
Mountain  Coal  Co.  54  Pa.  291 ;  Asplund  t. 
Mattson.  15  Wash.  328,  46  Pac.  341;  Howell 
V.  Conpland,  L.  R.  1  Q.  B.  Div.  258;  Raisin 
Fertilizer  Co.  v.  J.  J.  Barrow,  Jr.  Co.  9' 
Ala.  694,  12  So.  388. 

Performance  was  prevented  by  an  act  ^' 
God. 
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1  Am.  &  Eiig.  Enc.  Law,  2d  ed.  p.  685; 
Black  V.  Chicago,  B.  &  Q.  R.  Co.  30  Neb. 
197,  46  N.  W.  428;  Ballaiitiiie  v.  North  Mis- 
souri R.  Co.  40  Mo.  491,  93  Am.  Dec.  315. 

The  printed  matter  on  the  letter  heads 
formed  a  part  of  the  contracts. 

Yorston  v.  Brown,  178  Mass.  103,  59  N. 
E.  655;  Hardie-Tynes  Foundry  &  Mach.  Co. 
V.  Glenn  Allen  Co.  84  Miss.  259,  36  So.  262. 

The  universal  custom  and  usage  among 
a]l  dealers  in  lumber  and  shingles,  and  es- 
pecially of  plaintiff  and  defendant,  to  give 
and  accept  orders  for  such  merchandise  only 
upon  the  condition  that  the  fulfilling  of  the 
same  was  to  be  contingent  upon  the  exigen- 
cies of  transportation  and  causes  beyond  its 
control,  was  binding  upon  the  plaintiff. 

Lillard  v.  Kentucky  Distilleries  &  Ware- 
house Co.  67  C.  C.  A.  74,  334  Fed.  176;  Ren- 
ner  v.  Bank  of  Columbia,  9  Wheat.  681,  687, 
6  L.  ed.  166,  167;  Bliven  v.  New  England 
Screw  Co.  23  How.  420,  431,  16  L.  ed.  510, 
613;  Robinson  v.  United  States,  13  Wall. 
363,  20  L.  ed.  663;  2  Page,  Contr.  §  604,  pp. 
926,  926;  12  Cj'C.  Law  &  Proc.  pp.  1082, 
1092;  Adams  v.  Otterback,  16  How.  640,  14 
L.  ed.  807;  McKeefrey  v.  Connellsville  Coke 
&  Iron  Co.  5  C.  C.  A.  482,  17  U.  S.  App. 
35,  56  Fed.  212 ;  Luhrig  Coal  Co.  v.  Jones  & 
A.  Co.  72  C.  C.  A.  311,  141  Fed.  622;  Sharp 
V.  Clark,  13  Utah,  510,  45  Pac.  566;  29 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  403,  404. 


»,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  the  plaintiff  below,  com* 
menced  this  action  against  the  respondent  to 
recover  damages  for  failure  to  deliver  four 
car  loads  of  shingles  and  mixed  lumber  and 
shingles.  The  case  was  tried  to  a  jury, 
which  returned  a  verdict  for  the  respond- 
ent. From  a  judgment  of  dismissal  entered 
upon  the  verdict,  the  plaintiff  has  appealed. 

The  complaint  states  four  causes  of  ac- 
tion based  upon  four  separate  orders.  In 
the  third  cause  of  action,  which  is  illustra- 
tive of  the  others  except  as  hereafter  noted, 
it  is  alleged,  in  substance,  that  the  appel- 
lant and  the  respondent  entered  into  a  con- 
tract of  purchase  and  sale  as  evidenced  by 
an  order  and  the  reply  thereto,  which,  omit- 
ting immaterial  parts,  is  as  follows: 

Seattle  Wash.  Jan.  17,  1907. 
E.  J.  McNeeley  &  Co., 

Tacoma,  Wn. 

Order  No.  729X.  (For  conditions  upon 
which  this  order  is  accepted,  see  other  side 
of  this  sheet.) 

Cars  to  be  consigned  from  R.  J.  Menz 
Lfimber  Co.   (Always  show  us  as  shippers.) 

Bill  of  Lading  to  read:     Ship  to  R.  J. 
Menz  Lumber  Co.  at  Minnesota  Trfr.,  Minn. 
Route:     N.  P.     Prices:     F.  0.  B.  Mill. 
28  L..R.A.(N.S.) 


Terms:  90  per  cent,  advance.  Settle- 
ment on  receipt  of  consignee's  report  and 
expense  bill  (less  usual  2  per  cent,  dis- 
count). All  underweights  to  mill  50  cent 
rate. 

Quantity:     One    (1)   Car. 


Description. 

Price 
per  M. 

Guaranteed. 
Weight  per  M 

6<2  Plain  Dimension 

U.  C.  Shiofl^les  at 

Any  size— large  preferred 

$2.50 

160 

64 


Please  acknowledge  acceptance  of  this  or- 
der on  inclosed  postal  card,  by  return  mail. 
Very  Truly  Yours. 

R.  J.  Menz  Lumber  Co., 

per  E.  B.  Day. 

Tacoma  Wash.,  Jan.  18,  1907. 
R.  J.  !Menz  Lumber  Co., 

Seattle,  Wash. 
Dear  Sirs: — 

Your  order  No.  729X  has  been  received. 
We  accept  and  enter  same  for  shipment  in 
accordance  with  the  terms  thereon.  We  an- 
ticipate making  shipment  on  or  about . 

At  prices  annexed,  we  would  like  to  move 

the  following  stock:  . 

Yours  very  truly, 
E.  J.  McNeeley  &  Company, 

per  . 

The  order  in  the  first  cause  of  action  is 
for  50,000  described  shingles^  with  direc- 
tions to  "fill  car  6-2  Ex.  *  A  ♦  R.  C. 
Shingles."  The  order  in  the  second  cause  of 
action  is  for  75,000  designated  shingles, 
with  directions:  "Balance  6-2  extra.  *  A 
•  R.  C.  Shgls.  And  "small  car  preferred.** 
Shipping  directions  in  the  fourth  cause  of  ac- 
tion were:  "Ship  to  order  of  Bonds  Foster 
Lumber  Company,  at  Aurora,  Nebraska. 
How  ship:  Billings  care  B.  &  M.  R.  When: 
Soon  as  possible.  Terms:  Regular  f.  o.  b., 
Aurora,  Nebraska.  Sixty  cent  rate."  This 
cause  of  action  was  assigned  to  the  appel- 
lant. Each  of  the  acceptances,  except  on  tlie 
third  cause  of  action,  was  upon  the  respond- 
ent's stationery,  which  had  printed  thereon, 
above  the  typewritten  acceptance,  the  name 
of  the  respondent,  illustration  of  shingles, 
capacity  of  its  mills,  specialties,  etc.,  includ- 
ing the  words:  "Quotations  subject  to 
change  without  not:f<>,  Con^^^racta  made  at 
home  office  only  and  contingent  upon  exi- 
gencies of  transportation  and  accidents  be- 
yond our  control."  Similar  typewritten 
matter  was  upon  the  letter  heads  of  the  ap- 
pellant. The  respondent  interposed  three 
affirmative  defenses  to  each  cause  of  action 
except  the  third,  which  in  substance  are: 
(1)  That  it  accepted  the  order  by  letter  up- 
on its  letter  head,  which  contained  the  print- 
ed matter  just  quoted;  that  at  the  time  of 
the  acceptance  of  the  order  and  continuing 
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until  April  6,  1007,  tliere  was  a  great  short- 
age of  railroad  cars  in  the  state  of  Washing- 
ton and  in  the  country  generally  for  use  in 
transporting  lumber  and  shingles,  and  tliat 
cars  could  not  be  procured  for  such  purpose 
except  in  limited  numbers  inadequate  for  the 
handling  of  the  lumber  and  shingle  business 
of  the  state  and  of  the  country  generally; 
that  by  renson  tlicreof  manufacturers  and 
sellers  of  such  commodities  were  unable  to 
procure  cars,  which  facts  were  at  all  times 
known  to  the  appellant;  that  between  Jan- 
uary 26  and  April  6,  3907,  by  reoson  of 
storms,  washouts,  and  otiier  acts  of  God  pre- 
venting railway  companies  operating  in  this 
and  other  lumber  producing  states,  railroads 
could  not  furnish  any  cars  for  transporting 
lumber  and  shingles;  that  the  car  embargo 
could  not  have  been  foreseen;  that  on  ac- 
count thereof,  the  market  price  of  luml)er 
and  shingles  appreciated.  (2)  That  tliere 
was  a  general  custom  and  a  special  one  be- 
tween the  appellant  and  the  respondent, 
that  such  contracts  were  contingent  upon 
the  exigencies  of  transportation  and  acci- 
dents beyond  the  control  of  the  parties; 
that  when  delivery  of  such  commodities  has 
been  delayed  until  a  reasonable  time  has  ex- 
pired in  which  to  make  delivery,  without 
fault  on  the  part  of  the  seller,  and  where 
delivery  would  inflict  a  loss  upon  either  of 
the  parties,  compliance  with  the  contract  is 
excused;  that  this  custom  was  well  known 
to  the  parties,  and  the  contract  was  made 
with  reference  thereto.  The  car  embargo 
and  the  rise  in  the  price  of  lumber  and 
shingles  is  alleged  as  in  the  first  defense. 
(3)  That  there  is  a  particular  custom  in 
the  lumber  trade  known  to  the  appellant, 
and  in  giving  or  accepting  an  order  the  par- 
ties contracted  in  reference  thereto;  that  all 
orders  in  writing  are  accepted  contingent 
Upon  the  exigencies  of  transportation  and 
accidents  beyond  the  control  of  the  parties. 
The  shortage  of  cars  and  the  rise  in  the 
price  of  lumber  is  alleged  as  in  the  first  de- 
fense. The  first  affirmative  defense  is  omit- 
ted as  to  the  third  cause  of  action;  the  ac- 
ceptance there  being  on  a  postcard  not  con- 
taining the  printed  matter  on  the  respond- 
ent's letter  head.  The  failure  of  respondent 
to  deliver  the  material  is  admitted,  and  it 
seeks  to  excuse  performance  in  the  manner 
pleaded. 

It  now  asserts,  however,  that  it  was  the 
duty  of  the  purchaser  to  furnish  the  cars 
for  loading,  and  that,  failing  to  do  so,  there 
can  be  no  recovery.  Notwithstanding  the 
fact  that  this  view  is  inconsistent  with  the 
claim  that  the  acceptance  of  the  order  was 
subject  to  the  exigencies  of  transportation, 
we  will  consider  it  as  it  may  arise  upon  a 
rptrial  of  the  cause.  Where  the  contract  is 
28  L.R.A.(N.S.) 


otherwise  silent  as  to  who  shall  furnish  the 
cars,  the  term  "f.  o.  b.  cars,"  as  applied  t» 
ordinary    commercial    commodities,    means 
that  the  goods  shall  be  free  on  board  the 
cars,  that  is,  loaded  without  expense  to  the 
purchaser,  and  that  the  seller  shall  procure 
and  load  them.    Hurst  v.  Altamont  Mfg.  Co. 
73  Kan.  422,  6  L.R.A.(N.S.)    928,  117  Am. 
St.  Rep.  525,  85  Pac.  551,  9  A.  &  E.  Ann. 
Cas.    549;    Vogt   v.    Schienebeck,    122  Wis. 
491,  67  L.R.A.  756,  106  Am.  St  Bep.  989^ 
100  N.  W.  820,  2  A.  &  £.  Ann.  Cas,  814; 
John  O'Brien  Lumber  Co.  v.  Wilkinson,  117 
Wis.  468,  94  N.  W.  337 ;  Elliott  v.  Howison, 
146  Ala.  568,  40  So.   1018.     In  the  Hurit 
Case,  73  Kan.  429,  6  L.R.A.(N.S.)  933,  117 
Am.  St.  Rep.  525,  85  Pac.  554,  9  A.  &  £. 
Ann.  Cas.  549,  it  is  said:     "It  is  our  un- 
derstanding that  the  phrase  or  formula  1 
o.  b.  cars'  has  by  long  usage  and  custom  ac- 
quired  throughout  the   business  circles  of 
this  country  a  definite  and  specific  meaning^ 
generally  understood  by  all  business  people. 
When  such  phrase  or  formula  is  used  in  a 
business  contract  between  a  buyer  and  seller 
of  ordinary  commercial  commodities,  where 
the  use  of  a  common  carrier  is  necessurj, 
the  parties  intend   thereby   that  the  seller 
will  at  his  own  expense  do  all  that  may  be 
necessary   to   accomplish    the    loading  and 
consignment  of  the  goods  to  the  buyer,  includ- 
ing the  procuring  of  cars  upon  which  to  load 
the  commodities   sold;    and,   when  nothing 
appears  to  modify  or  limit  this  meaning, 
courts  should  enforce  the  contract  so  as  t» 
effectuate  this  intent.     This  rule  is  reason- 
able.    It  harmonizes  with  existing  busineas 
conditions,    and    is    the    universal    practiee 
among  business  people.    It  is  conceded  that^ 
by  this  phrase,  the  seller  is  bound  to  deliv- 
er the  goods  to  the  buyer  by  placing  tiieoi 
on  board  the  cars.    How  can  he  do  this  un- 
less he  secures  the  cars?    Why  say  that  thi» 
duty  belongs  to  the  buyer  T  The  language  of 
the  contract  is  silent  upon  this  question.  Br 
the  letter  of  the  agreement  it  may  be  said 
that   neither   party  has  agreed   to  perform 
this  duty,  but  it  may  not  be  said  that  tliere 
was    no    understanding   upon    this  subject. 
Without   such  an  undertaking,  the  contract 
would  be  incomplete  and  unenforceable.  What 
the  parties  intended  upon  this  subject  can 
only  be  ascertained  by  interpretation,  ami. 
to  do  this,  the  situation  of  the  parties  when 
the  contract  was  made,  the  subject-matter 
thereof,  and  all  the  attendant  circumstances 
and  conditions,  must  be  considered."    In  the 
Vogt  Case,  discussing  the  meaning  of  the 
phrase    (122  Wis.  499,  67  L.R.A.  760,  H» 
Am.  St.  Rep.  989,  100  N.  W.  823,  2  A.  &  E. 
Ann.  Cas.  814),  the  court  said:     "Whether 
such   meaning  includes,   under  the  cirenm- 
stances  of  this  case,  the  duty  of  the  seller 
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to  procure  the  cars  in  place  for  his  use  in 
loading  the  merchandise, — and  evidence  is 
not  permissible  to  show  the  existence  of  a 
custom  which  the  parties  contracted  with 
reference  thereto, — is  not  altogether  plain, 
but  we  are  constrained  to  hold  that  it  does." 
In  the  Elliott  Case,  14G  Ala.,  at  page  51)1, 
it  is  said:  "In  the  case  at  bar  the  seller 
undertook  to  accomplish  the  delivery  of  the 
tilings  sold,  free  on  board  the  cars.  We 
think  it  comports  with  reason  to  hold  that 
by  necessary  implication  he  agreed  to  sup- 
ply all  means  to  accomplish  such  result, — 
the  cars  upon  which  the  shipments  of  piles 
were  to  be  made.'*  The  authorities  cited  by 
the  respondent,  holding  that  the  term  im- 
plies that  the  buyer  shall  procure  the  cars, 
are  discussed,  distinguished,  and  disap- 
proved in  the  case  of  Hurst  v.  Altamont 
Mfg.  Co.,  supra.  It  must,  however,  be  con- 
ceded that  there  is  a  conflict  of  authority 
on  this  question,  but  we  think  not  only  that 
the  rule  we  have  stated  is  a  correct  interpre- 
tation of  the  phrase,  but  that  universal  us- 
age in  this  state  has  given  it  the  meaning 
which  the  language  imports.  The.  language, 
however,  ia  this  case,  "We  accept  and  enter 
same  for  shipment.  .  .  .  We  anticipate 
making  shipment,"  — cannot  be  given  any 
other  rational  meaning. 

The  court  instructed  the  jury,  in  sub- 
stance, that  they  should  determine  from  all 
the  evidence  what  the  contract  was;  that 
in  so  doing  it  was  proper  for  them  to  con- 
sider whether  the  printed  matter  on  the  let- 
ter heads  forms  a  part  of  the  contract;  that 
ordinarily  such  matter,  if  not  repugnant  to 
the  contents  of  the  letter  itself,  may  be  con- 
sidered as  a  part  of  the  contract  if  the  par- 
ties make  their  contract  with  reference 
thereto  and  knowledge  thereof.  This  instruc- 
tion was  erroneous.  The  order  and  the  ac- 
ceptance were  in  writing  and  constituted 
the  contract,  and  it  was  the  duty  of  the 
court  to  construe  them,  if  not  ambiguous, 
and,  if  ambiguous,  to  receive  parol  testi- 
mony to  explain  the  ambiguities.  The  print- 
ed matter  on  the  letter  heads  was  not  re- 
ferred to  in  either  the  order  or  the  accept- 
ance, and  is  not  a  part  of  the  contract.  2 
Page,  Contr.  §  600;  Sturm  v.  Boker,  150  U. 
S.  312,  37  L.  ed.  1093,  14  Sup.  Ct.  Rep.  99; 
Summers  Bros.  v.  Hibbard,  153  111.  102,  40 
Am.  St.  Rep.  872,  38  N.  E.  899.  In  the 
Sturm  Case  the  court  said  that  a  printed 
billhead  could  not  control,  modify,  or  alter 
the  terms  of  the  contract,  and  that,  "the  con- 
tract being  clearly  expressed  in  writing,  the 
printed  billhead  of  the  invoice  can,  upon  no 
well -settled  rule,  control,  modify,  or  alter 
it."  In  the  Summers  Case,  at  page  108  of 
153  111.,  the  court,  in  considering  the  pre- 
cise question,' said:  "The  mere  fact  that  ap- 
28  L.R.A.(N.S.) 


pellants  wrote  their  acceptance  on  a  blank 
form  for  letters  at  the  top  of  whicli  were 
printed  the  words,  *A11  sales  subject  to 
strikes  and  accidents,'  no  more  made  those 
words  a  part  of  the  contract  than  they  made 
the  other  words  there  printed,  'Summers 
Bros.  &,  Co.,  Manufncturers  of  Box- Annealed 
Common  &.  Refined  Sheet-Iron,*  a  part  of 
the  contract.  The  ofl'er  was  absolute.  The 
written  acceptance,  which  tliey  themselves 
wrote,  was  just  as  absolute.  The  printed 
words  were  not  in  the  body  of  tlie  letter,  or 
referred  to  therein.  The  fact  that  they  were 
printed  at  the  head  of  their  letter  heads 
would  not  have  the  effect  of  preventing  ap- 
pellants from  entering  into  an  uncondition- 
al contract  of  sale."  The  construction  con- 
tended for  by  the  respondent  would  make 
that  which  is  an  absolute,  unqualified  ac- 
ceptance upon  its  face  a  conditional  one  by 
reference  to  a  letter  head  which  was  not  re- 
ferred to  by  either  of  the  parties.  The  lan- 
guage of  the -acceptance,  '*We  accept  and  en- 
ter same  for  shipment  in  accordance  with 
the  terms  thereof,"  is  clear  and  its  meaning 
plain.  The  respondent  agreed  to  ship  the 
goods  according  to  the  terms  of  the  order, 
not  according  to  the  terms  of  the  printing 
on  the  letter  heads.  The  respondent  has 
cited  Yorston  v.  Brown,  178  Maas.  103,  59 
N.  E.  654,  and  Delta  &  P.  Land  Co.  v.  Wal- 
lace, 83  Miss.  656,  30  So.  263.  In  the  Yors- 
ton Case  the  order  on  which  the  plaintiff 
relied  for  a  recovery  specially  referred  to 
the  printed  headlines  on  the  order,  and  the 
contract  was  made  by  reference  thereto.  The 
court  ruled  that  it  was  competent  for  the 
defendant  to  refer  thereto  on  the  blank  fur- 
nished him  by  the  plaintiff  for  his  use  in 
making  the  order.  In  the  Delta  Case  it  was 
held  that  written  and  printed  matter  in  a 
contract  will  be  reconciled  when  it  can  be 
done. 

The  court  instructed  the  jury  that,  in  de- 
termining whether  there  had  been  a  breach 
of  the  contract,  they  should  consider  wheth- 
er there  was  a  general  custom  which  formed 
a  part  of  the  contract,  whether  it  was  the 
custom  of  the  respondent  to  accept  such  or- 
ders only  upon  the  conditions  expressed  in 
its  letter  heads,  which  was  brought  to  the 
knowledge  of  the  appellant  so  that  it  made 
the  contract  in  view  of  the  provision  and 
adopted  it  as  a  part  of  the  contract;  that 
they  should  determine  when  the  contract  ex- 
pired, whether  in  a  reasonable  time,  if  the 
parties  were  unable  to  fill  it  so  that  it  wan 
canceled  and  no  longer  obligatory,  and,  if 
so,  there  could  be  no  recover  v.  This  ins  true- 
tion  the  appellant  contends  was  erroneous. 
We  think  it  was  clearly  so.  Parol  testimo- 
ny of  usage  or  custom,  either  general  in  the 
community  or  special  between  the  people  en- 
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gaged  in  a  particular  trade  or  business,  is 
not  admissible  to  vary,  modify,  or  control 
the  terms  of  the  contract.  Williams  v. 
Ninemire,  23  Wash.  393,  03  Pac.  534;  Voll- 
rath  V.  Crowe,  9  Wash.  374,  37  Pac.  474; 
Miller  v.  Bean,  13  Wash.  516,  43  Pac.  636; 
Commercial  Bank  v.  Hart,  10  Wash.  303, 
38  Pac.  1114;  Covington  v.  Kanawha  Coal 
&  Coke  Co.  121  Ky.  681,  3  L.R.A.(N.S.)  248, 
323  Am.  St.  Rep.  219,  89  S.  W.  1126,  12  A. 
&  E.  Ann.  Cas.  311;  Sheffield  Furnace  Co. 
v.  Hull  Coal  &  Coke  Co.  301  Ala,  446,  14  So. 
672;  Partridge  v.  Phoenix  Mut.  L,  Ins.  Co. 
36  Wall.  573,  21  L.  ed.  229;  Bar- 
nard V  Kellogg,  10  Wall.  383,  19 
L.  ed.  987;  Mercantile  Bkg.  Co.  v.  Lan- 
da  (Tex.  Civ.  App.)  33  S.  W.  081; 
Scott  v.  Hartley,  126  Ind.  239,  25  N.  E.  826 ; 
McMillan  v.  American  Exp.  Co.  123  Iowa, 
236,  98  N.  W.  629 ;  Bigelow  v.  Legg,  102  N. 
Y.  662,  6  N.  E.  107.  In  the  Covington  Case, 
121  Ky.  686,  3  L.R.A.(N.S.)  248,  123  Am. 
St.  Rep.  219,  89  S.  W.  1127,  12  A.  &  E.  Ann. 
Cas.  311,  it  is  said:  "But  in  all  cases  of 
this  sort  the  rule  for  admitting  the  evidence 
of  usage  or  custom  must  be  taken  with  this 
qualification,  that  the  evidence  be  not  repug- 
nant to,  or  inconsistent  with,  the  contract; 
for  otherwise  it  would  not  go  to  interpret 
and  explain,  but  to  contradict,  that  which  is 
written."  In  the  Sheffield  Furnace  Co.  Case 
the  contract  provided  for  a  sale  of  coke  at  a 
price*  "f.  o.  b.  cars,  Sheffield,  Alabama." 
Sheffield  was  the  point  of  destination  of  the 
coke.  The  court  held  that  evidence  of  a  gen- 
eral custom  in  the  coke  trade  was  inadmis- 
sible for  the  purpose  of  showing  that  the 
purchaser  should  advance  the  freight.  In 
Barnard  v.  Kellogg  it  was  held  that  usage 
cannot  be  allowed  to  subvert  the  settled 
rules  of  law  or  defeat  the  essential  terms  of 
the  contract;  that  its  office  is  to  explain 
words  or  phrases  of  doubtful  meaning,  or 
)vhich  may  be  understood  in  different  senses 
according  to  the  subject-matter  to  which 
they  are  applicable.  In  the  Partridge  Case 
the  plaintiff,  having  been  discharged  from 
the  employment  of  the  defendant,  sought  to 
recover  for  services  rendered  as  agent,  and 
asserted  a  right  to  a  commission  on  the  an- 
nual premiums  paid  or  to  be  paid  on  poli- 
cies issued  through  his  agency.  To  establish 
this,  he  undertook  to  prove  a  usage  between 
insurance  companies  and  their  agents.  He 
introduced  in  evidence  a  letter  of  the  com- 
pany in  reply  to  one  asking  information  as 
to  the  relation  he  sustained  to  the  company, 
which  stated:  "Concerning  your  status  in 
Missouri,  it  is  simply  this:  You  are  there 
working  up  a  business  for  yourself,  and  are 
paid  the  highest  commissions  which  we 
pay."  At  page  230  of  the  Lawyers*  Edition 
(21  L.  ed.,)  the  court,  speaking  through  Mr. 
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Justice  Miller,  said:  "It  appears  to  ua,  ts 
it  did  to  the  circuit  court,  that  the  testi- 
mony offered  would  have  established  a  new 
and  distinct  term  to  the  contract.  It  would 
have  established  a  contract  very  different 
from  the  written  one  introduced  by  plain- 
tiff. The  language  of  the  letter  was  neith- 
er ambiguous  nor  technical.  It  required  and 
needed  no  expert,  no  usage  to  discover  its 
meaning.  To  have  admitted  the  usage  of- 
fered in  evidence  in  this  case  would  have 
been  to  make  a  contract  for  the  parties  dif- 
fering materially  from  the  written  one  un- 
der which  they  had  both  acted  for  some 
time."  And  that  "'no  such  extension  of  the 
doctrine  is  consistent  either  with  authoritr 
or  with  the  principles  which  govern  the  lav 
of  contracts."  The  respondent  has  cited  in 
support  of  this  construction  Bliven  v.  Xew 
England  Screw  Co.  23  How.  420,  16  L.  ed. 
510;  Robinson  v.  United  States,  13  Wall. 
363,  20  L.  ed.  653;  and  Lillard  v.  Kentucky 
Distilleries  &  Warehouse  Co.  67  C.  C.  A. 
74,  134  Fed.  168.  These  cases  recognize  the 
rule  which  we  have  stated,  but  hold  that  it 
is  inapplicable  to  the  particular  facts  be- 
fore the  court.  The  Bliven  Case,  in  its  ap- 
plication of  this  principle  of  law  to  the 
facts  before  it,  tends  to  support  the  instruc- 
tion. But,  as  we  read  the  Robinson  and  the 
Lillard  Cases,  the  facta  are  so  different  that 
they  are  not  pertinent  to  the  issue.  In  the 
Robinson  Case  a  contract^or  had  agreed  to 
deliver  1,000,000  busheU  of  barley  to  the 
government  between  jertain  dates,  but  the 
contract  did  not  specify  the  manner  of  de- 
livery. After  making  certain  deliveries  in 
the  sack,  a  large  quantity  was  tendered 
loose  in  wagons.  The  tender  being  refused, 
it  was  held,  in  a  suit  by  the  government, 
that,  the  contract  being  silent  as  to  the 
mode  of  delivery  and  there  being  two  modes 
essentially  different,  evidence  of  the  custo- 
mary mode  of  delivery  was  admissible.  In 
the  Lillard  Case  it  was  held  that,  where  a 
distiller  had  contracted  to  deliver  the  total 
product  of  slop  at  a  "feeding  lot"  supplied 
by  him,  the  contract  not  expressing  the 
mode  of  delivery,  evidence  of  custom  was  ad- 
missible to  show  how  a  delivery  was  to  be 
made.  In  the  case  at  bar  it  seems  to  us 
that  the  instruction  of  the  court  permitted 
the  jury  to  find  a  contract  wholly  different 
from  that  made  .by  the  parties.  The  accept- 
ance of  the  order  was  unconditional.  The 
time  of  delivery  not  being  stated,  the  1«* 
would  require  a  delivery  within  a  reasonable 
time.  The  instruction  permitted  the  jury 
to  transform  an  unconditional  acceptance 
into  a  conditional  one,  which  made  the  de- 
livery subject  to  the  exigencies  of  transpor- 
tation and  subject  to  the  further  condition 
that,  if  the  goods  could  not  be  shipped  with- 
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in  a  reasonable  time,  the  contract  was  no 
longer  obligatory  upon  either  party.  This 
was  clearly  repugnant  to  the  contract. 

A  contract  definite  in  its  terms  cannot  be 
made  subject  to  a  custom  of  trade  that,  if  it 
cannot  be  performed  in  a  reasonable  time, 
it  need  not  be  performed  at  all.  There  is  a 
principle  of  law  tliat,  in  contracts  where  the 
performance  depends  on  the  continued  exist- 
ence of  a  specified  person,  animal,  or  thing, 
a  condition  is  implied  that  the  impossibility 
of  perf'.rmance  arising  from  the  death  of 
the  person  or  animal,  or  the  destruction  of 
the  thing,  excuses  the  performance.  This 
principle  has  no  application  to  this  case. 
The  acceptance  required  a  delivery  within  a 
reasonable  time.  In  determining  what  was 
a  reasonable  time,  the  circumstances  of  the 
difficulty  or  impossibility  of  getting  cars  up 
to  April  2,  1907,  the  date  when  the  car  em- 
bargo was  removed,  should  be  considered. 
One  of  the  defenses  is  that  there  was  a  great 
shortage  of  cars  when  the  contract  was 
made,  and  that  the  appellant  had  knowledge 
of  that  fact.  If  this  is  true,  it  would  be  a 
circumstance  in  determining  what  a  reason- 
able time  would  be.  The  fact  that  the  con- 
tract called  for  shipment  through  the  moun- 
tains in  the  winter  season  would  be  another 
circumstance  to  be  considered.  We  are  not 
dealing  with  a  contract  where  a  fixed  date 
of  shipment  or  delivery  was  agreed  upon. 
The  appellant,  however,  is  not  complaining 
because  a  delivery  was  not  made  during  this 
period,  but  because  of  the  refusal  of  the  re- 
spondent to  deliver  within  a  reasonable  time 
after  transportation  of  lumber  and  shingles 
was  resumed.  The  question  of  whether  the 
washouts,  deep  mountain  snows,  and  slides, 
preventing  transportation  for  a  given  pe- 
riod, were  the  acts  of  God,  need  not  be  con- 
sidered, because,  as  we  have  stated,  the  ap- 
pellant is  not  complaining  on  account  of  a 
failure  to  deliver  while  these  conditions  ob- 
tained. 2  Page,  Contr.  §§  1375,  1377;  Buf- 
falo &  L.  Land  Co.  v.  Bellevue  Land  &  Im- 
prov.  Co.  165  N.  Y.  247,  61  L,R.A.  951,  59 
X.  E.  5;  9  Cyc.  Law  &  Proc.  p.  627;  Sum- 
mers Bros.  V.  Hibbard,  153  111.  102,  46  Am. 
St.  Rep.  872,  38  N.  E.  899 ;  Jones  v.  Ander- 
son, 82  Ala.  302,  2  So.  911;  Fleishman  v. 
Meyer,  46  Or.  267,  80  Pac.  209;  Eugster  v. 
West,  35  La.  Ann.  119,  48  Am.  Rep.  232. 

The  respondent  contends  that,  if  it  could 
not  ship  within  a  reasonable  time  owing  to 
lack  of  cars,  it  was  excused  from  shipping 
at  all,  and  cites  Stewart  v.  Stone,  127  N.  Y. 
500,  14  L.R.A.  220,  28  N.  E.  595,  and  Raisin 
Fertilizer  Co.  v.  J.  J.  Barrow,  Jr.  Co.  97 
Ala.  694,  12  So.  388.  In  the  Stewart  Cnse 
a  manufacturer  of  butter  and  cheese  agreed 
with  certain  individuals  to  convert  their 
milk  into  cheese  and  butter,  sell  the  prod- 
ucts, and  divide  the  proceeds  according  to 
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the  contract.  The  factory  was  destroyed  by 
fire,  and  a  quantity  of  milk,  butter,  and 
cheese  was  lost.  The  court  recognized  the 
exception  that  we  have  noticed,  and  held 
that  the  destruction  of  the  factorv,  if  it  oc- 
cur  red  without  negligence  on  the  part  of 
the  awner,  relieved  it  of  liability  for  dam- 
ages. In  the  Raisin  Fertilizer  Co.  Case  the 
engagement  to  deliver  was  conditional  upon 
"water  transportation"  permitting.  Where 
the  order  does  not  specify  the  size  of  the 
car,  the  damages  are  assessable  on  the  ba- 
sis of  an  average  sized  ear  used  in  shipping 
such  conmiodities.  Floyd  v.  Mann,  146 
Mich.  356,  109  N.  W.  679;  Bullock  v.  Finley 
( C.  C. )  28  Fed.  514.  Under  the  circumstan- 
ces of  the  case,  the  measure  of  damages  is 
the  difference  between  the  contract  price 
and  the  value  of  the  commodities  at  the  date 
of  the  demand  and  refus^,!  to  perform  the 
contract.  Summers  Bros.  v.  llibbard,  su- 
pra; Roberts  v.  Benjamin,  124  U.  S.  64,  31 
L.  ed.  334,  8  Sup.  Ct.  Rep.  393;  Brown  v. 
Sharkey,  93  Iowa,  157,  61  N.  W.  364;  Trask 
V.  Hamburger,  70  N.  H.  453,  48  Atl.  1087; 
United  R.  &  Electric  Co.  v.  Wehr,  103  Md. 
323,  63  Atl.  475.  The  instructions  requested 
by  the  appellant  state  the  law  of  the  case 
applicable  to  the  issue,  and  should  have 
been  given  a%  an  entirety.  The  length  of 
this  opinion  forbids  a  statement  of  the  sub- 
stance of  the  instructions,  but  it  is  suffi- 
cient to  say  that  they  were  in  harmony  with 
the  view  we  have  taken  of  the  case. 

•The  judgment  will  be  reversed,  with  direc- 
tions to  proceed  in  conformity  with  this 
opinion. 

Rndkln,  Ch.  J.,  and  Fuller  ton  and 
Morris,  JJ.,  concur. 

Chadwick,  J.,  dissents. 


WEST   VIRGIXIA   SUPREME    COURT 
OF  APPEALS. 

STATE   OF   WEST  VIRGINIA   EX   REL. 
MT.  HOPE  COAL  COMPANY 

V. 

WHITE  OAK  RAn.WAY  COMPANY. 

(65  W.  Va.   15,  64  S.  E.  630.) 

Pleading  —  mandamus  —  alternative 
writ  —  recitals  —  sufficiency. 

1.  In  mandamus  by  a  coal  operator  com- 
manding a  railroad  company,  as   required 

Headnotes  by  Milleb,  P. 

"Sole.  —  Power  to  compel  railroad  to 
hniXdf  maintaitif  or  connect  irlth, 
side  trades  for  accotnmodation  of 
shippers. 

It  is  quite  generally  held  that,  in  the  ab- 
sence of  constitutional  or  statutory  provi- 
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by  §  2364,  Code  1906,  to  make  "reasonable 
provision"  for  the  transportation  of  all  coal 
offered  it  for  shipment  by  him,  the  recitals 
in  the  alternative  writ,  showing  that  the 
things  commanded  thereby  were  substan- 
tially those  which,  in  prior  negotiations 
between  the  parties,  the  railroad  company 
had  regarded  as  reasonable  and  proper, 
will,  on  a  motion  to  quash  the  writ,  be  re- 
garded as  equivalent  to  the  recital  of  other 
facts  and  circumstances  necessary  to  show 
the  reasonableness  of  such  demand,  and  as 
making  a  prima  facie  case  entitling  relator 
to  the  relief  demanded. 

Carrier  *—  "reasonable  proTlslon**  for 
transportation  of  freight  —  determl- 
mlnatlon. 

2.  What  will  constitute  such  reasonable 
provision  for  the  transportation  of  coal  will 
depend  on  the  facts  and  circumstances  of 
each  individual  case. 

Same  —  proTlslons  previously  deter- 
.   mined. 

3.  Provisions  which  a  railroad  company 
had  determined  before  the  alternative  writ 
issued  were  proper  to  be  made  for  the 
transportation  of  relator's  coal  offered  it 
for  shipment,  the  court  will  assume  on 
final  hearing  may  reasonably  be  required 
by  its  mandate;  at  least,  until  a  different 
showing  be  made. 


Railroad  —  side  track  ^  mandamiis  to 
compel  building  of. 

4.  Where,  in  order  that  reasonable  pro- 
vision be  made  by  it  for  the  transporta- 
tion of  coal  and  coke  offered  it  for  sbip- 
ment,  as  required  by  said  §  2364,  Code 
1906,  the  facts  and  circumstances  demand 
it,  a  railroad  company  may  be  compelled 
by  mandamus  to  construct  and  operate 
upon  its  right  of  way  a  side  track  aod 
switch  for  that  purpose. 

Same  ^  due  process  of  law. 

5.  Requiring  such  reasonable  provision 
to  be  made  does  not  amount  to  a  command 
to  enter  into  a  contract  therefor  with  re- 
lator, or  to  build  and  maintain  a  perma- 
nent structure  on  such  right  of  way,  to  be 
continued  indefinitely,  nor  to  the  taking  of 
the  private  property  of  such  railroad  com- 
pany for  private  use  without  due  process 
of  law,  inhibited  by  article  14  of  ^e  Amend- 
ments to  the  Constitution  of  the  United 
States.  It  is  a  mere  command  of  the  tem- 
porary use  by  such  company,  of  a  part  of 
its  right  of  way  for  the  purpose  of  perform- 
ing a  duty  imposed  upon  it  by  law. 

Mandamus  —  alternative  writ  —  right 
to  amend. 

6.  The  alternative  writ  of  mandamuB, 
though  regarded  as  a  pleading, — the  decla- 
ration   or   complaint, — is    nevertheless  tire 


sions,  a  railroad  company  is  net  obliged  to 
build  sidings  or  spurs  to  connect  its  main 
tracks  directly  with  the  establishment  of  a 
private  shipper,  or  to  maintain  such  side 
tracks  when  built,  or  to  permit  or  main- 
tain connection  therewith  when  they  arc 
built  "DV  the  shipper.  Detroit  v.  Michigan 
C.  R.  Co,  156  Mich.  121,  120  N.  W.  592; 
People  ex  rel.  Spruance  v.  Chicago  &  N.  W. 
U.  Co.  57  111.  436;  Jones  v.  Newport  News 
&  M.  Valley  Co.  13  C.  C.  A.  95,  31  U.  S. 
App.  92,  65  Fed.  736;  Mercantile  Trust  Co. 
V.  Columbus,  S.  &  H.  R.  Co.  90  Fed.  148; 
Durden  v.  Southern  jR.  Co.  2  Ga.  App.  66, 
58  S.  E.  299;  Harp  v.  Choctaw,  O.  &  G.  R. 
Co.  118  Fed.  169,  affirmed  in  61  C.  C.  A.  405, 
125   Fed.   445. 

And  some  cases  hold  that  to  make  such  a 
requirement  of  a  railroad  company  amounts 
to  a  taking  of  its  property  without  due  pro- 
cess of  law.  See  Northern  P.  R.  Co.  v. 
Railroad  Commission  (Wash.)  108  Pac.  938, 
and  the  cases  discussed  therein. 

In  Oklahoma,  where  there  is  a  statute  giv- 
ing the  corporation  commission  authority  to 
require  railroads  to  furnish  facilities  and 
conveniences,  the  court  held,  in  reversing  an 
order  of  the  commission  requiring  the  rail- 
road to  build  a  side  track  to  a  private  ele- 
vator, that  the  proceeding  should  have  boon 
nndor  a  section  of  the  statute  requiring  the 
shipper  to  pay  the  expense  of  constructing 
snch  siding,  as  a  railroad  is  not  obliged  to 
provide  such  facilities  as  would  equalize  the 
disadvantage  to  a  shipper  caused  by  dis- 
similarity of  location.  Chicago,  R.  I.  &  P. 
R.  Co.  v.  State,  23  Okla.  94,  99  Pac.  901; 
St.  Louis  &  S.  F.  R.  Co.  v.  State  (Okhi.) 
106  Pac.  818;  St.  Louis  &  S.  F.  R.  Co.  v. 
lliivwood  (Okla.)  106  Pac.  862. 
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And  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
State  (Okla.)  104  Pac.  908,  the  court  re- 
versed a  similar  order  by  the  commission  re- 
quiring a  railroad  to  construct  a  switch  to  a 
Hour  mill,  though  the  shipper  was  requiml 
to  pay  the  cost  of  such  portion  tliereof  as 
was  olT  the  railroad's  right  of  way. 

For  a  similar  construction  of  the  power 
of  the  Interstate  Commerce  Commission  to 
order  switch  connections,  see  'Winters  Me- 
tallic Paint  Co.  v.  Chicago,  M.  &  St  P.  R. 
Co.  16  Inters.  Com.  Rep.  587. 

In  Railroad  Commission  v.  St.  Ix)uis 
Southwestern  R.  Co.  35  Tex.  Civ.  App.  52, 
80  S.  W.  102  (rehearing  denied  in  »8  Tex. 
67,  88  S.  W.  1141),  a  statute  requiring  rail- 
roads to  build  sidings  and  spur  tracks  sulli- 
cient  to  handle  the  business  tendered  such 
roads  was  held  to  refer  only  to  sidings  and 
spur  tracks  for  public  use,  and  an  ordor  of 
the  railroad  commission  requiring  the  build- 
ing of  a  side  track  for  the  use  of  a  lumber 
company,  though  the  latter  furnished  the 
right  of  way,  grading,  and  cross-ties,  was 
held  invalid. 

In  Northwestern  Warehouse  Co.  v.  Oregon 
R.  &  Nav.  Co.  32  Wash.  218,  73  Pac.  nSS. 
where  a  statute  provided  that  cvory  niihwid 
company  which  permitted  ono  shipper  to 
connect  its  warehouse  with  its  tracks  should 
extend  such  privilege  to  all  others,  it  wa* 
held  that  a  railroad  company  which  |>crniit^ 
the  building  of  a  warehouse  on  its  rijilit  of 
way  is  not  obliged  to  extend  its  track  to  the 
warehouse  of  another  shipper  off  its  right  of 
wav. 

And  in  Lancashire  Brick  &  Terra  CotU 
Co.  V.  Lancashire  &  Y.  R.  Co.  [1902]  1  K.  B. 
651,  it  was  held  that  a  statute  giving  the 
owner  of  lands  adjoining  a  railway  the  right 
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^vrit  of  the  court;  and  where  the  Bubstan- 
tive  matter  thereof  is  sufficient  to  justify 
a  part,  but  not  all,  that  is  commanded  by 
the  writ,  this  court  may,  in  a  case  of 
original  jurisdiction,  so  amend  the  alter- 
native writ  as  to  make  it  conform  to  the 
mandate  of  the  peremptory  writ  awarded, 
and  that  may  properly  be  commanded  there- 
by. 

(January  19,  1909.) 

PETITION  for  a  writ  of  mandamus  to 
compel  defendant  to  make  "reasonable 
provision"  for  the  transportation  of  coal 
offered  it  for  shipment  by  relator.  Grant- 
ed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Price,  Smith,  Spllman,  & 
Clay  and  G.  R.  Snmmerfleld  for  relator. 

Messrs.  Dillon  &  Nuckols,  for  defend- 
ant: 

llie  case  stated  does  not  show  a  legal 
duty  imposed  upon  defendant  by  law,  com- 
mon or  statutory,  owing  to  relator,  which 
it  refused  to  obey,  and  in  the  absence  of 
such  showing  the.  relator  is  not  entitled  to 
the  relief  demanded. 

Northern  P.  R.  Co.  v.  Washington  Terri- 
tory, 142  U.  S.  492,  35  L.  ed.  1092,  12  Sup. 
Ct.  Rep.  283;  Atchison,  T.  &  S.  F.  R.  Co. 


V.  Denver  &  N.  O.  R.  Co.  110  U.  S.  667,  28 
L.  ed.  291,  4  Sup.  Ct.  Rep.  186;  Jones  v. 
Newport  News  &  M.  Valley  Co.  13  C.  C.  A. 
95,  31  U.  S.  App.  92,  65  Fed.  736;  Florida 
C.  &  P.  R.  Co.  v.  State,  31  Fla.  282,  20 
L,R.A.  419,  34  Am.  St.  Rep.  30,  13  So.  103; 
Harp  v.  Choctaw,  O.  &  G.  R.  Co.  118  Fed. 
169;  Vincent  v.  Chicago  &  A.  R.  Co.  49  111. 
43;  People  ex  rel.  Spruance  v.  Chicago  & 
N.  W.  R.  Co.  57  111.  436;  Hoyt  v.  Chicago, 
B.  &  Q.  R.  Co.  93  111.  607. 

There  is  no  constitutional  or  statutory 
provision  in  West  Virginia  requiring  the 
shippers  of  coal  to  be  furnished  a  private 
side  track  on  the  railway  company's  right 
of  way,  as  such  right  does  not  exist  under 
§  2364,  Code  1906,  and  that  statute  must  be 
strictly  construed. 

Frostburg  Min.  Co.  v.  Cumberland  &  P. 
R.  Co.  81  Md.  28,  31  Atl.  698;  Darlaston 
Thecal  Board  v.  London  ft  N.  W.  R,  Co. 
[1894]  2  Q.  B.  694;  State  v.  Chicago,  M.  & 
St.  P.  R.  Co.  36  Minn.  402,  31  N.  W.  365; 
Harp  V.  Choctaw,  O.  &  G.  R.  Co.  supra. 

To  compel  a  railroad  or  any  other  public 
service  corporation  to  furnish  even  an  ad- 
mittedly obligatory  service,  at  a  rate  not 
fairly  remunerative,  is  the  taking  of  prop- 
erly without  due  process  of  law. 


to  lay  collateral  branches,  and  requiring  the 
railway  to  connect  therewith,  does  not  (^ive 
an  absolute  right  to  such  connections,  but 
only  if  tliey  car>  be  made  with  safety  to  the 
public,  and  without  injury  to  the  railway 
or  inconvenience  to  the  traffic  thereon. 

But  in  support  of  the  position  taken  in 
State  kx  rel.  Mt.  Hope  Coal  Co.  v.  Wiiitk 
Oak  R.  Co.,  which  holds  that  a  railroad 
company  may  be  required  to  connect  with  a 
coal  mine  by  a  switch  upon  its  right  of  way, 
see  the  following  cases:- 

— Com.  ex  rel.  Brown  v.  Corey,  2  Pittsb.  445, 
holding  that  shippers  have  a  statutory  ri<rht 
to  connect  with  lateral  railroads,  and  that 
mandamus  is  the  proper  remedy  to  compel 
the  proprietors  thereof  to  insert,  or  permit 
others  to  insert,  the  switches,  sidings,  and 
connections  necessary,  and  Keeser  v.  Plilhi- 
delphia  &  R.  R.  Co.  215  Pa.  136,  64  Atl.  :{76, 
holding  that  this  right  could  not  he  inter- 
fered with  by  a  contract  between  the  rail- 
road and  another  shipper  that  no  oilier 
switch  should  be  built  in  that  locality; 

—  Olanta  Coal  Min.  Co.  v.  Beecli  Creek  R. 
Co.  144  'Fed.  150,  in  which  a  decree  was 
granted  to  require  a  railroad  to  permit  the 
connection  of  a  switch  built  by  the  coal 
company,  and  which  was  affn-med  on  appeal 
in  85  C.  C.  A.  148,  158  Fed.  36,  the  court, 
however,  ordering  the  decree  reopened,  to 
enable  the  trial  court  to  investigate  further 
the  propriety  of  the  location  and  manner  of 
making  the  connection,  with  special  regard 
to  its  safetv* 

—  Vincent 'v.  Chicago  &  A.  R.  Co.  49  111. 
33,  in  whieh  an  injunction  was  granted  to 
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compel  a  railroad  to  deliver  freight  over  a 
private  switch; 

—  Railroad  Commision  v.  Kansas  Citv 
Southern  R.  Co.  Ill  I^i.  133,  35  So.  487,  iii 
which  it  was  held  that  a  railroad  commis- 
sion, having  power  to  make  reasonable  and 
just  regulations  to  govern  and  rcgnlale 
railroad  tralTic,  has  the  power  to  order,  sjili- 
ject  to  review  by  the  courts,  that  a  switch 
be  not  removed; 

—  North  Carolina  Corp.  ConunisMJon  v. 
Sea  Board  Air  Line  R.  Co.  140  N.  C.  239,  r.2 
S.  E.  941,  where  a  railroad  was  required  1o 
build  a  siding  to  a  lumber  mill  under  the 
order  of  the  commission,  the  requirement 
being  found  to  be  reasonable; 

— Hovt  V.  Chicago,  B.  &  Q.  R.  Co.  93  111. 
601;  Chicago  &  A.  R.  Co.  v.  SuffiMii,  12i) 
111.  274,  21  N.  E.  824,  aflirming  27  111.  App. 
404,  and  Bell  v.  Midland  R.  Co.  3  De(^.  &  ,1. 
673,  where,  the  railroad  companies  were 
prevented  by  injunction  or  mandamus  from 
discontinuing  track  connections  with  private 
establishments; 

—  Canadian  Northern  R.  Co.  v.  Robinson. 
37  Can.  S.  C.  541,  sustaining  an  order  of 
the  board  of  railroad  commissioners  recpiir- 
ing  a  railroad  to  replace  a  siding  which  it 
had  taken  up; 

—  and  Woodruff  v.  Brecon  &.  ^\.  T.  Junc- 
tion R.  Co.  L.  R.  28  Ch.  Div.  190,  where  a 
railroad,  on  being  required  to  make  an  im- 
proved connection  with  sidings,  required  the 
shipper  to  contribute  to  the  cost  of  the  im- 
provement, and  on  his  refusal  removed  the 
junction,  they  were  required  to  restore  the 
connection. 
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Cliicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Budd 
V.  New  York,  143  U.  S.  517,  36  L.  ed.  247, 
4  Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rep. 
468;  Reagan  v.  Farmers'  Loan  &  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  500,  14  Sup.  Ct.  Rep.  1047;  Covington 
&  L.  Turnp.  Road  Co.  v.  Sandford,  164  U. 
S.  578,  694,  41  L.  ed.  560,  565,  17  Sup.  Ct. 
Rep.  198;  Smyth  v.  Ames,  169  U.  S.  466, 
496,  42  L.  ed.  819,  838,  18  Sup.  Ct.  Rep. 
418;  Missouri  P.  R.  Co.  v.  Nebraska,  164 
U.  S.  403,  41  L.  ed.  489,  17  Sup.  Ct.  Rep. 
130;  Railroad  Commission  Cases,  116  U.  S. 
307,  331,  29  L.  ed.  636,  644,  6  Sup.  Ct.  Rep. 
334,  388,  1191. 

Miller,  P.,  delivered  the  opinion  of  the 
court : 

Tlie  defendant  owns  and  operates  a  rail- 
road in  Fayette  county  from  Macdonald 
station  on  the  Loup  creek  branch  of  the 
Chesapeake  &  Ohio  Railway  Company  to 
Price-Hill  station,  a  distance  of  about  3 
miles.  The  relator,  the  Mt.  Hope  Coal  & 
Coke  Company,  has  opened  up  a  coal  mine 
on  the  line  of  defendant's  railway  near  Mt. 
Hope  station,  where  it  has  built  a  substan- 
tial tipple,  and  is  ready  to  mine  and  ship 
coal.  The  defendant  owns  its  right  of  way 
in  fee  of  the  width  of  100  feet.  It  is  im- 
possible for  relator  to  reach  the  main  track 
of  defendant,  as  now  located,  for  shipping 
its  coal,  except  by  side  track  and  switch 
connection  therewith  constructed,  in  part 
at  least,  upon  defendant's  right  of  way.  In 
June,  1907,  negotiations  were  begun  be- 
tween relator  and  defendant  for  side  track 
privileges,  and  on  June  25,  1907,  the  de- 
fendant's general  manager  wrote  the  re- 
lator's attorney,  referring  to  the  negotia- 
tions begun,  saying:  "I,  at  that  time,  ad- 
vised you  the  freight  rate  was  10  cents  per 
ton.  This  I  beg  to  confirm.  Since  looking 
over  the  records,  I  find  the  rate  is  10  cents 
per  ton  from  the  mines  operating  on  this 
line,  and,  as  the  Mt.  Hope  Coal  Company 
have  such  a  small  area  and  the  shipments 
from  that  area  will  be  limited,  we  could  not 
agree  to  furnish  them  a  side  track  at  our 
expense.  We  will,  however,  if  they  are 
willing  to  do  the  grading,  pay  for  rails,  ties, 
fastenings,  and  switch  connections,  and 
labor  in  laying  track,  permit  them  to  tap 
our  main  line;  and  we  will  handle  the 
coal  from  their  operation  on  the  basis  of  10 
cents  per  ton  of  coal,  distributing  the  cars 
on  the  branch  in  proportion  to  the  capacity 
of  the  mine.  It  being  also  understood  that 
this  switch  connection  is  made  for  the  pur- 
pose of  shipping  coal,  and  in  default  of,  at 
any  time,  shipping  less  than  one  car  load 
of  freijQfht  per' annum  for  every  lineal  foot 
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of  track,  the  White  Oak  Railway  Company 
reserves  to  itself  the  right  to  remove  the 
switch  connection.    This  for  the  purpose  of 
preventing    dead    switches    on    their    main 
line."     After  this  letter  was  received,  the 
relator  began   and   completed   the  building 
of  its  tipple,  extending  the  same  out  oyer 
the  defendant's  right  of  way  some  50  feet, 
so  as  to  reach  the  proposed  side  track,  and 
also  did  the  work  of  grading,  furnished  ties, 
steel  rails,  frogs,  etc.,  for  switch  connection, 
and  other  material  for  the  purpose  of  com- 
pleting   said   side    track    and    making  the 
proper    connection    with    defendant's   main 
track,   expending   therein,   and   in   opening 
its  mine,  some  $17,000.    It  does  not  clearly 
appear  under  what  special  contract  or  agree- 
ment with  the  defendant,  if  any,  relator  ex- 
tended  its   tipple  over  on  the  defendant's 
right  of  way,  other  than  such  as  may  be 
implied  from  said  letter  of  June  25,  1907, 
and  the  negotiations  which  seem  to  have  led 
up  to  it;  but  it  is  alleged  in  the  petition, 
and  not  denied,  that  the  work  of  building 
and  completing  the  tipple  and  of  grading 
and    providing   rails,   ties,   and   other  ma- 
terials for  the  side  track,  was  carried  on  by 
the  relator  with  the  knowledge  and  acqnies- 
cence  of  defendant,  and  with  no  objection 
thereto  by  it  until  in  the  latter  part  of  De- 
cember  of   that   year,   when   defendant  re- 
fused  to   connect   up    the   switch  with  its 
main  track  except  on  condition  that  relator 
would  enter  into  a  contract  with  it  embody- 
ing substantially  the  terms  of  the  Norfolk 
&     Western     Railway    Company    contract. 
Pending  these  negotiations,  however,  a  con- 
tract was  drawn  up  by  defendant's  counsel 
which  l-elator  was  willing  to  execute,  but 
which  the  defendant  refused.     Relator  also 
proposed  a  contract  in  the  form  rcquiretl 
by   the   Chesapeake  &   Ohio   Railway  Com- 
pany for  operators  along  its  line,  but  this 
defendant  also  refused   to   accept,  and  re- 
fused to  make  any  contract  except  that  pro- 
posed   by   it.      Neither   of   the   agreements 
proposed   contained   any   provision  relating 
to    the    relator's   occupancy   of   defendant's 
right  of  way  with  its  coal  tipple;  nor  does 
it  appear  that  any  of  the  negotiations  con- 
templated   any    special    provision   therefor. 
Having  failed  to  come  to  an  agreement  for 
such  side  track  and  connections,  the  relator 
now    seeks    to    compel    defendant   by  man- 
damus, and  by  force  of  the  statute,  to  mako 
reasonable  provision  for  the  transportation 
of  its  coal  offered  for   transportation.    It 
conceives   that  reasonable   provision  to  be, 
according  to  its  petition  and  the  alternatiTe 
writ,   to  require  defendant  to  connect  the 
said  side  track  constructed  bv  relator,  Mt. 
Hope  Coal  &  Coke  Company,  at  its  mines, 
with  the  defendant's  railway  line,  or  to  per- 
mit said  relator  to  make  such  connection: 


1909. 


WHITE  OAK  R.  CO.      STATE  ex  rel.  :MT.  HOPE  COAL  CO.  v. 


1017 


to  furnish  relator  its  clue  and  proper  pro- 
portion of  the  railway  cars  and  equipment 
available  for  coal  shipments  from  the  region 
in  which  petitioner's  mine  is  located;  and 
to  place  such  cars  upon  said  side  track 
and  remove  the  same  when  loaded  in  the 
usual  way  in  which  said  cars  are  placed  and 
removed  for  other  shippers  along  said  line; 
and  that  it  desist  from  discriminations  in 
favor  of  other  corporations  named. 

The  defendant  challenges  the  sufficiency 
of  the  alternative  writ,  and  moves  to  quash 
the  same,  and  also  files  its  return  in  writ- 
ing thereto.  The  motion  to  quash  is 
predicated  upon  three  grounds:  First,  that 
the  alleged  right  of  relator  is  not  based  up- 
on violation  of  any  duty  imposed  upon  de- 
fendant by  law;  second,  that  the  alternative 
writ  does  not  allege  any  facts  or  circum- 
stances upon  which  it  can  be  determined 
whether  defendant  has  refused  to  discharge 
its  legal  duty  to  relator;  and,  third,  be- 
cause the  alleged  rights  of  relator  are  based 
wholly  upon  a  duty  or  obligation  arising 
out  of  an  alleged  contract  or  agreement  be- 
tween relator  and  railway  company,  which 
the  court  by  mandamus  has  no  power  to 
enforce. 

The  first  and  third  grounds  are  evident- 
ly based  upon  the  erroneous  theory  that  re- 
lator rests  its  right  to  relief  upon  its  nego- 
tiations for  a  contract,  or  upon  the  proposi- 
tion contained  in  the  defendant's  letter  of 
June  25,  1907.  We  do  not  so  understand 
relator's  position,  but,  on  the  contrary, 
that  the  right  claimed  is  a  statutory  right. 
It  is  argued  for  defendant  that,  where  the 
relator's  rights  rest  wholly  on  a  special 
contract  involving  no  question  of  public 
trust  or  official  duty,  the  writ  will  be  re- 
fused. Merrill,  Mandamus,  §  16.  Without 
contract  a  railroad  company  has  a  public 
duty  to  discharge.  Our  statute  (§  2304, 
Code  J 906)  upon  which  relator  especially 
relies  provides  that  "every  railroad  corpo- 
ration along  whose  line  of  railroad  the  in- 
dustries of  mining  coal  or  manufacturing 
coke  is  carried  on  shall,  without  discrimi- 
nation between  or  amongst  shippers,  and 
without  unnecessary  delay,  make  a  reason- 
able provision  for  the  transportation  of  all 
such  coal  and  coke  offered  for  transporta- 
tion over  its  railroad,  and  no  such  railroad 
corporation  shall  discriminate  in  rates,  dis- 
tribution of  cars,  or  otherwise  against  or 
among  shippers  of  coal  or  coke  ofi'ered  for 
shipment  on  its  Tine  or  lines."  Section  2366 
imposes  a  penalty  upon  such  railroad  cor- 
poration, its  officers,  and  agents  who  know- 
ingly and  wilfully  violate  any  of  the  pro- 
think  not.  The  statute  does  not  contem- 
visions  of  that  act.  Because  the  negotia- 
tions for  a  contract  failed,  has  the  relator 
lost  any  of  its  statutory  rights?  We 
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plate  any  agreement  of  the  parties.  The 
iiandate  of  the  statute  is  that  the  railroad 
;;ompany  shall,  without  any  unnecessary 
lelay,  make  a  reasonable  provision  for  the 
transportation  of  all  coal  and  coke  offered 
for  shipment, — a  command  which  the  rail- 
road company  cannot  neglect  without  in- 
curring the  penalty  of  the  statute.  What 
will  constitute  such  reasonable  provision 
will  depend,  of  course,  upon  the  facts  and 
circumstances  of  each  individual  ca&e.  But 
the  statute  makes  the  industries  of  mining 
coal  and  manufacturing  coke  the  special 
subject  of  railroad  regulation.  The  extent 
and  importance  of  these  industries  in  this 
state  in  the  judgment  of  the  legislature  re- 
quired this,  and  we  think  the  statute  should 
be  given  a  construction  broad  enough  to 
accomplish  the  purposes  plainly  intended. 
On  the  second  ground  of  the  motion,  if  we 
understand  the  purpose  of  relator  in  setting 
forth  the  prior  negotiations  for  a  contract, 
it  was  that  they  might  serve  as  a  substitute, 
in  part  at  least,  for  allegations  of  fact 
necessary  to  show  the  reasonableness  of 
the  provision  required  by  it,  and  we  think 
they  do  serve  such  purpose.  It  might  have 
been  better,  and  but  for  these  recitals  of 
the  alternative  writ  it  ^ould  have  been 
necessary,  no  doubt,  in  order  to  show  the 
reasonableness  of  such  provisions,  for  re- 
lator to  have  alleged  and  proven  the  prob- 
able output  of  its  mine,  the  number  of 
cars  it  would  likely  require  per  day  or  per 
month  or  per  annum,  the  probable  expense 
of  making  such  provisions,  and  any  other 
facts  available, — this  for  the  purpose  of 
showing  the  extent  and  nature  of  its  opera- 
tions and  the  reasonableness  of  its  demand, 
for,  as  we  construe  our  statute,  provision 
that  is  reasonable  must  be  made.  The  al- 
ternative writ  recites  relator's  ownership 
of  the  mine,  the  preparation  made  by  it 
for  mining  and  shipping  coal,  the  expendi- 
tures incurred  by  it  therein,  and  that  it 
is  ready  to  mine  and  ship  coal ;  also,  the 
acreage  owned  by  it,  and  its  readiness  to 
provide  the  material  and  pay  for  the  labor 
of  construction  of  such  side  track  and 
switch,  in  view  of  which  it  is  alleged  de- 
fendant was  willing  to  have  such  side  track 
and  switch  connection  made,  if  only  the  re- 
lator would  agree  to  the  terms  of  a  con- 
tract which  the  relator  conceived  to  be  un- 
just and  onerous.  These  recitals  of  the  al- 
ternative writ  we  think  present  a  prima 
facie  case  entitling  relator  to  relief. 

On  the  merits  the  return  of  defendant 
admits  all  the  facts  which  we  deem  ma- 
terial; and  in  the  brief  of  counsel  they  say 
that  they  are  ready  to  odmit  that  under 
our  statute  defendant  would  be  required 
to  make  a  reasonable  provision  for  the 
transportation  of  coal  and  coke,  and  under 
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certain  circuinslances  such  reasonable  pro- 
vision would  require  the  putting  in  of  switch 
connections,  but  they  say  that,  before  de- 
fendant can  be  required  to  make  switcli 
connections  with  a  private  side  track  for 
relator,  it  must  be  alleged  and  proven  that 
relator  has  sufficient  product  to  offer  for 
transportation  to  justify  defendant  in 
maintaining  and  operating  such  side  track 
and  switch,  that  they  can  be  made  and 
operated  safely  on  a  practicable  grade,  and 
that  relator  has  made  provisions  upon  its 
•wn  property  to  load  the  product  of  its 
mine.  As  we  have  said,  we  think  the  alter- 
native writ  sufficient  in  this  particular. 

The  defenses  relied  upon  by  defendant  in 
its  return  are,  first,  that  relator  seeks  to 
compel  defendant  to  enter  into  a  contract 
with  it,  for  the  use  and  occupation  by  it, 
of  a  part  of  the  defendant's  right  of  way, 
with  its  coal  tipple  and  a  side  track;  sec- 
dnd,  that,  if  tlie  first  proposition  be  not  in- 
volved, another  object  of  the  writ  is  to  com- 
pel the  defendant,  against  its  will  and  dis- 
cretion, to  construct,  or  permit  relator  to 
construct,  on  its  private  right  of  way  a 
side  track  for  the  private  use  of  the  relator, 
and  this  without  showing  that  such  side 
track  can  be  constructed  at  the  point  in- 
dicated so  as  to  be  safely  and  profitably 
*  operated  by  the  defendant;  and,  third,  that 
there  is  no  warrant  of  law  therefor,  and 
that  the  court  is. without  jurisdiction  to 
compel  by  mandamus  performance  by  the 
defendant  of  either  of  said  acts.  It  is  con- 
ceded, however,  that  relator  has  the  right 
to  compel  defendant  to  make  suitable  pro- 
vision for  shipping  of  its  coal,  but  that  it 
has  not  a  clear  legal  right  to  have  this 
done  in  the  way  and  manner  required,  be- 
cause it  involves  the  taking  of  its  private 
property  for  private  use,  wliich  is  not  due 
process  of  law,  and  violative  of  the  provi- 
sions of  article  14  of  the  Amendments  of 
the  Constitution  of  the  United  States.  In 
its  first  proposition  we  think  the  defendant 
wholly  misconceives  the  purposes  of  tho 
writ.  While  the  writ  recites  the  things 
done  and  negotiations  had  between  the  par- 
ties in  the  vain  endeavor  to  come  to  an 
agreement,  it  contains  no  command  that  de- 
fendant enter  into  any  agreement  with  the 
relator.  The  issues  presented  upon  the 
writ  and  return  do  not  call  upon  us  to  de- 
cide, and  we  do  not  decide,  whether,  as  an 
original  proposition,  the  relator  could  com- 
pel defendant  by  mandamus  to  permit  it  to 
occupy,  with  its  coal  tipple,  a  part  of  tho 
defendant's  right  of  way.  This  the  relator 
has  already  accomplislied,  if  not  by  ex- 
press agreement,  at  least,  by  the  acquies- 
cence and  consent  of  the  defendant.  The 
evidence  shows  tliat  such  occupancy  by  other 
coal  opera torR  has  in  many  instances  been 
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permitted  in  the  same  coal  field  by  the 
Chesapeake  &,  Ohio  Railway  Company.  And 
in  its  return  to  the  writ  in  this  case,  de- 
fendant makes  no  real  objection  to  gueh 
occupancy  of  its  right  of  way  by  relator, 
either  with  its  coal  tipple  or  with  the  pro- 
posed 3witch  and  side  track,  if  only  reUtor 
will  accept  the  terms  of  the  contract  pro- 
posed by  it  in  relation  thereto, — a  condition 
not  suggested  or  required  by  it  in  its  propo- 
sition of  June  25,  1907. 

The  only  question  of  merit  presented  here 
is  the  legal  one,  covered  by  the  second  and 
third  defenses,  namely,  whether  under  oar 
statute  defendant  can  be  compelled  by  man- 
damus, under  the  facts  and  circumstaocea 
of  this  case,  and  upon  the  conditions  pro- 
posed by  relator,  to  construct,  or  permit 
relator  to  construct,  the  side  track  as  pro- 
posed. It  is  conceded  that  reasonable  pro- 
vision may  be  commanded.  Whether  the 
proposed  side  track  can  be  operated  safe 
ly  upon  a  proper  grade  or  with  profit  to 
the  defendant,  and  also  the  question  wheth- 
er the  occupancy  of  a  portion  of  the  defend- 
ant's right  of  way  therewith  as  required  is 
reasonable,  are  questions  which  it  seems 
to  us  were  practically  determined  by  the 
parties  themselves  prior  to  the  issuance  of 
the  present  writ;  for  the  defendant  is  shovro 
to  have  consented  thereto,  or  at  least  ac- 
quiesced therein,  and  what  the  parties  tliem- 
delves  had  determined  was  such  reasonable 
provision  for  the  transportation  of  re- 
lator's coal  we  may,  it  seems  to  us,  proper- 
ly assume  may  reasonably  be  required  by 
the  mandate  of  the  court,  at  least  until  a 
different  showing  be  made.  The  only  wray 
in  which  reasonable  provision  could  be  made 
for  transportation  of  coal  delivered  from  a 
tipple  into  cars  would  be  by  building  a  side 
track  connected  by  a  switch  to  the  main 
track,  either  upon  the  right  of  way  of  the 
defendant  or  upon  the  private  lands  of  the 
relator.  Tlie  parties  determined  between 
themselves  that  the  proper  place  for  the  lo- 
cation of  such  switch  was  on  defendant's 
right  of  way.  The  relator  claims,  and  there 
is  evidence  to  support  its  claim,  that  the 
only  feasible  and  proper  place  for  such  side 
track  is  on  defendant's  right  of  way. 

But  has  the  court  power  by  mandamus 
to  compel  defendant  upon  terms  to  con- 
struct and  operate  the  proposed  side  track 
and  switch  connection  on  its  right  of  way? 
We  think  it  has.  This  question  we  do  not 
conceive  to  be  covered  and  concluded,  as 
defendant  contends,  by  Missouri  P.  R-  Co. 
v.  Nebraska,  104  U.  S.  403,  41  L.  ed.  489, 17 
Sup.  Ct.  Rep.  130.  The  question  there 
was  whether  the  railroad  company  could  be 
compelled  by  mandamus  to  enter  into  a 
contract  with  relators,  upon  like  terms  and 
conditions  contained  in  contracts  with  other 
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private  persons,  permitting  them  to  build 
and    maintain   a   private    and    permanent 
warehouse    upon   the   defendant's   right   of 
way.    The  state  court,  construing  the  stat- 
ute of  Nebraska  as  conforming  to  the  Con- 
stitution of  the  United  States,  had  required 
defendant  to  enter  into  such  a  contract.  The 
supreme   court  conceded   the   right  of  the 
railroad  company  to  permit  its  grounds  to 
be  occupied  by  others  with  structures  con- 
venient for  the  receipt  and  delivery  of  fright 
upon   its   railroad,  so  long  as   a  free  and 
safe   passage  was  left  for  the  carriage  of 
freight  and  passengers, — citing  Grand  Trunk 
R.  Co.  V.  Richardson,  91  U.  S.  464,  23  L.  ed. 
356, — ^but  says:  "But  how  far  the  railroad 
company  can  be  compelled  to  do  so  against 
its    will    is   a   wholly   different   question." 
But   the   court   says   in   that   case:    "This 
court,  confining  itself  to  what  is  necessary 
for   the  decision  of  the  case  before  it,   is 
unanimously  of  opinion  that  the  order  in 
question,  so  far  as  it  required  the  railroad 
Corporation  to  surrender  A  part  of  its  land 
to  the  petitioners  for  the  purpose  of  build- 
ing and  maintaining  their  elevator  upon  it, 
was,   in   essence   and  effect,   a    taking    of 
private   property   of   the   railroad   corpora- 
tion for  the  private  use  of  the  petitioners. 
The  taking  by  a  state  of  the  private  prop- 
erty of  one  person  or  corporation  without 
the  owner's  consent,  for  the  private  use  of 
another,  is  not  due  process  of  law,  and  is  a 
violation  of  the  14th  article  of  Amendement 
of  the  Constitution  of  the  United  States." 
Many  cases  are  cited  for  this  proposition. 
This,   however,   is   not   the  proposition   we 
have  before  us.     Nor  do  we  think  Northern 
P.  R.  Co.  V.  Washington  Territory,  142  U. 
S.   492,   36  L.  ed.   1092,   12  Sup.   Ct.   Rep. 
283,  a  case  in  point,  as  defendant  contends. 
The   particular  point  decided  in  that  case 
was  that,  without  legislative  action  making 
it  the  plain  duty  of  the  railroad  company, 
the  court  was  without  jurisdiction  to  com- 
pel by  mandamus  the  railroad  company  to 
build  and  maintain  a  railway  station  at  the 
particular  point  commanded.     In  that  case 
the  court  quotes  extensively  from  People  v. 
New  York,  L.  E.  &  W.  R.  Co.  104  N.  Y. 
58,  66,  67,  58  Am.  Rep.  484,  9  N.  E.  856. 
The  question   in   the   New   York  case   was 
whether,    without    legislative    requirement, 
the  defendant  company  could  be  compelled 
by  mandamus  to  build  a  station  house  al 
the    particular    point    commanded    by    the 
writ.    The  statutes  of  New  York  permitted 
railway   companies,   for   public   use   in   the 
conveyance  of  passengers,  persons,  and  prop- 
erty,  to  erect  and   maintain   all  necessary 
and  convenient  buildings  and  stations  for 
the   accommodation   and   use   of  their   pas- 
sengers,   freight,    and    business.      But    the 
court  said,  contrary  to  tiie  findings  of  the 
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railroad  commissioners,  that,  "as  the  duty 
sought  to  be  imposed  upon  the  defendant 
is  not  a  specific  duty  prescribed  by  statute, 
either  in  terms  or  by  reasonable  construc- 
tion, the  court  cannot,  no  matter  how  ap- 
parent the  necessity,  enforce  its  perform- 
ance by  mandamus.  It  cannot  compel  the 
erection  of  a  station  house  or  the  enlarge- 
ment of  one.  .  •  •  As  to  that  the  stat- 
ute imports  an  authority  only,  not  a  com- 
mand, to  be  availed  of  at  the  option  of  the 
company,  in  the  discretion  of  its  directors, 
who  are  empowered  by  statute  to  manage 
'its  affairs,'"  etc.  After  that  decision  in 
New  York  the  legislature  (Laws  1892,  chap. 
676,  p.  1382)  amended  the  statute,  giving 
the  railroad  commissioners  general  super- 
vision over  all  railroads,  and  empowering 
them  to  require  additional  terminal  facili- 
ties, and  the  courts  power  and  authority 
to  enforce  their  just  and  reasonable  de- 
cisions and  recommendations  by  man- 
damus, subject  to  appeal.  It  may  be  proper 
to  note  that  Justices  Brewer,  Field,  and 
Harlan  dissented  in  Northern  P.  R.  Co.  v. 
Washington.  Justice  Brewer  says  in  his 
dissenting  opinion:  "A  railroad  corpo- 
ration has  a  public  duty  to  perform,  as 
well  as  a  private  interest  to  subserve,  and 
I  never  before  believed  that  the  courts 
would  permit  it  to  abandon  the  one  to 
promote  the  other.  Nowhere  in  its  charter 
is  in  terms  expressed  the  duty  of  carrying 
passengers  and  freight.  Are  the  courts  im- 
potent to  compel  the  performance  of  this 
duty?  Is  the  duty  of  carrying  passengers 
and  freight  any  more  of  a  public  duty  than 
that  of  placing  its  depots  and  stopping  its 
trains  at  those  places  which  will  best  ac- 
commodate the  public?  If  the  state  of 
Indiana  incorporates  a  railroad  to  build  a 
road  from  New  Albany  through  Indian- 
apolis to  South  Bend,  and  that  road  is 
built,  can  it  be  that  the  courts  may  compel 
the  road  to  receive  passengers  and  trans- 
port freight,  but,  in  the  absence  of  a 
specific  direction  from  the  legislature,  are 
powerless  to  compel  the  road  to  stop  its 
trains  and  build  a  depot  at  Indianapolis? 
I  do  not  so  beiittle  the  power  or  duty  of 
the  courts."  As  we  have  said,  the  purpose 
of  the  present  writ  is  not  to  command  a 
contract  for  the  building  of  a  permanent 
structure  by  the  relator  on  the  right  of 
way.  The  writ  contemplates  no  such 
object.  It  cbmmands  a  reasonable  pro- 
vision for  the  transportation  of  relator's 
coal  offered  for  shipment,  which  the  statute 
authorizes.  Such  reasonable  provision  does 
not  involve  the  permanent  maintenance  of 
the  proposed  switch  and  side  track.  Nor 
does  the  writ  command  defendant  to  con- 
tinue the  same  indefinitely  as  a  permanent 
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structure.  Jones  v.  Newport  News  &  M. 
Valley  Co.  ]3  C.  C.  A.  95,  31  U.  S.  App.  92, 
66  Fed.  739 ;  Detroit,  G.  H.  &  M.  R.  Co.  v. 
Interstate  Commerce  Commission,  21  C.  C. 
A.  103,  43  U.  S.  App.  308,  74  Fed.  803.  In 
Missouri  P.  R.  Co.  v.  Nebraska,  supra,  the 
court  emphasizes  the  fact  that  the  "order 
in  question  was  not  limited  to  temporary 
use  of  tracks,  nor  to  the  conduct  of  the 
business  of  the  railway  company.  But  it 
required  the  railway  company  to  grant  to 
tlie  petitioners  the  right  to  build  and  main- 
tain a  permanent  structure  upon  its  right  of 
way."  In  Jones  v.  Newport  News  &  M. 
Valley  Co.  supra,  referring  to  the  latest 
Illinois  case  relied  upon,  the  court  says: 
"The  supreme  court  of  that  state  has  held 
that  the  railroad  company  has  a  discretion 
to  say  in  what  particular  manner  the  con- 
nection shall  be  made  with  its  main  track, 
but  that  this  discretion  is  exhausted  after 
the  completion  of  the  switch  and  its  use 
without  objection  for  a  number  of  years  j" 
but,  says  the  court:  "This  is  very  far  from 
holding  that  there  is  any  common-law  lia- 
bility to  maintain  a  side  track  forever,  after 
it  lias  once  been  established."  And,  re- 
ferring to  other  Illinois  cases,  the  same 
court  says:  "They  depended  on  statutory 
obligations,  and  were  not  based  upon  the 
common  law."  In  Missouri  P.  R.  Co.  v. 
Nebraska  the  court  says  of  that  case: 
"Nor  does  it  present  any  question  as  to  the 
power  of  the  legislature  to  compel  the  rail- 
road company  itself  to  erect  and  maintain 
an  elevator  for  the  use  of  the  public,  or  to 
compel  it  to  permit  to  all  persons  equal 
facilities  of  access  from  their  own  lands  to 
its  tracks,  and  of  the  use  from  time  to 
time  of  those  tracks  for  the  purpose  of  ship- 
ping or  receiving  grain  or  other  freight,  as 
in  Rhodes  v.  Northern  P.  R.  Co.  34  Minn. 
87,  24  N.  W.  347,  in  Chicago  &  N.  W.  R. 
Co.  V.  People,  56  111.  366,  8  Am.  Rep.  090, 
and  in  Hoyt,  v.  Chicago,  B.  &  Q.  R.  Co.  93 
111.  601."  We  quote  from  these  decisions 
for  the  purpose  of  showing  how  differently 
the  courts  view  the  subject  where  there  is 
a  demand  for  the  erection  of  permanent 
structures  for  private  use  on  a  railroad 
right  of  way,  and  where,  as  in  this  case, 
the  demand  relates  to  a  temporary  struc- 
ture to  be  placed  thereon  under  the  direc- 
tion and  control  of  the  railroad  company. 
We  are  of  opinion,  on  the  authority  of 
these  cases,  that  our  statute  requiring  that 
reasonable  provision  be  made  justifies  in 
part  the  writ  in  this  case,  and  that,  unless 
we  give  this  statute  such  construction,  it 
will  not  accomplish  the  purposes  intended 
by  the  legislature,  and  leave  the  subject 
entirely  within  the  control  and  discretion 
of  railroad  companies. 

But  is  relator  entitled  to  all  the  relief 
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commanded  by  the  mandamus  nisi  ?    It  com- 
mands,  first,    "that  you    connect    the  aide 
track    constructed    by    relator,     Mt.     Hope 
Coal  &  Coke  Company,  at  its  mines,  ^itb 
your  railway  line,  or  permit  said  relator  to 
make   said  ty^nnection;"  second,   "that  von 
furnish  to  said  relator,  Mt.  Hope  Coal  &  Coke 
Company,  its  due  and  proper  portion  of  the 
railroad   cars  and  equipment  available  for 
coal   shipments   from   the   region   in  which 
the   mine   of   said   relator   is   located,  and 
place  such  cars  upon  said  side  track  and 
remove  the  same  when  loaded  in  the  usual 
way  in  which  such  cars  are  placed  and  re- 
moved for  other  shippers  upon  your  rail- 
road line;"  and,  third,  "that  you  cease  and 
desist  from  discriminating  against  said  re- 
lator, Mt.  Hope  Coal  &  Coke  Company,  and 
in  favor  of  the  Sherwood  Coal  &  Coke  Com- 
pany and  the  Price-Hill  Colliery  Company, 
in   the  matter  of  switch   connections,  dis- 
tribution   of    cars,    and     other    facilities." 
We  find  on  the'  pleadings  and  proofs  the 
relator  entitled   to  only   such  relief  at  is 
covered  by  the  first  command  of  the  writ 
It  is   not   alleged  or   proven   that  the  av- 
iator has  ever  demanded  of  the  defendant, 
or  that  the  defendant  ha«  ever  refused  to 
furnish,  a  due  and  proper  proportion  of  the 
cars;  nor  do  we  think  it  is  sufficiently  al- 
leged,  and   it  is  not  proven,  that  the  de- 
fendant has  discriminated   against  the  re- 
lator in  favor  of  the  other  companies  men- 
tioned in  the  matter  of  switch  connection, 
distribution  of  cars,   and    other    facilities. 
On  the  contrary,   the   return  and  the  evi- 
dence show  that  there  is  no  such  company 
as   the  Sherwood   Coal    &   Coke   Company; 
that    the    Price-Hill    Colliery    Company   is 
not  a  producer  of  coal  at  all,  but  that  the 
Price-Hill    Fuel   Company,    the   owner  and 
operator  of  two  coal  mines,  known  as  the 
Sherwood  and  Price-Hill  mines,  has  tipples 
and    side    tracks   upon    its    own    land   and 
premises,    and    that    said    Price-Hill   Fuel 
Company  has  entered   into  a  contract  em- 
bodying the  same  terms  offered  relator,  and 
which   it  refused   to   accept;    and  that,  in 
fact,    there    has    been    no     discrimination 
against  the  relator  in  this  respect.    What^ 
then,  is  the  proper  disposition  to  make  of 
the  case?    The  old  and  rigid  rule,  still  ad- 
hered to  in  some  jurisdictions,  was  that  the 
peremptory  writ  of  mandamus  must  strictly 
follow  the  command  of  the  alternate  writ; 
and  that,  if  all  that  is  asked  in  the  alterna- 
tive  writ  cannot  be  granted,  nothing  that  is 
asked  can  be  granted.  This  rule  is  referred  to, 
and  recognized  in  our  own  cases  of  Fisher 
V.  Charleston,  17  W.  Va.  628,    640:    Doo- 
little  V.    County   Ct.   28   W.   Va.   158;  and 
Hebb  V.  Cayton,'  45  W.  Va.  678,  32  S.  E.  187. 
See  also  26  Cyc.  Law  &  Proc.  pp.  400,  491, 
and  cases  cited  in  notes.  But  this  rule  in  tht 
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later  cases  has  been  very  much  relaxed, 
and  in  those  states  where,  either  by  statute 
or  by  the  prevailing  rules  of  practice,  the 
right  of  amendment  of  pleadings  has  been 
extended  to  writs  of  mandamus,  the  prac- 
tice now  is  to  direct  the  mandate  of  tlie 
alternative  writ  to  be  so  amended  as  to  con- 
form to  the  command  of  the  peremptory 
writ.  In  Fisher  v.  Charleston,  supra,  the 
practice  followed  on  writ  of  error  was  to 
set  aside  the  order  of  judgment  awarding 
the  peremptory  writ,  and  remand  the  case 
to  the  lower  court  with  directions  to  issue 
a  new  alternative  writ  commanding  that  to 
be  done  which  was  justified  by  the  pleading 
and  proofs, — ^in  legal  effect  an  amendment 
of  the  original  writ.  In  this  state  the 
rules,  including  the  rules  relating  to  amend- 
ments of  pleadings,  are  applicable  to  man- 
damus, and,  if  the  alternative  writ  be 
amended  after  service,  it  need  not  be  then 
served  in  its  amended  form.  Fisher  v. 
Charleston,  17  W.  Va.  628;  Mason  v.  Ohio 
River  R.  Co.  51  W.  Va.  183,  189,  41  S.  E. 
418.  The  mandate  of  the  writ  is  peculiarly 
within  the  control  of  the  court.  It  need 
not  in  the  first  instance  conform  to  the 
prayer  of  the  petition.  The  court  may 
fashion  it  to  suit  the  case  made  by  the 
petition.  Fisher  v.  Charleston,  supra,  630. 
If  the  court  may  thus  control  the  writ  at 
the  time  of  directing  it,  there  is  no  good 
reason  why  it  may  not  control  it  after- 
wards by  amendment,  so  as  to  make  it  con- 
form to  the  mandate  of  the  peremptory 
writw  This  practice  is  fully  justified  by 
modem  decisions  and  text  writers,  and  we 
are  of  opinion  it  is  the  proper  practice,  and 
should  be  followed  in  this  state,  although 
resulting  in  a  modification  to  some  extent 
of  the  rule  heretofore  recognized  and  fol- 
lowed. 2  Dill.  Mun.  Corp.  4th  ed.  §  879; 
High,  Extr.  Legal  Rem.  3d  ed.  §  519;  State 
V.  Crites,  48  Ohio  St.  142,  173,  26  N.  E. 
1062;  State  ex  rel.  Pillsbury  v.  Charleston, 
1  S.  0.  30;  State  ex  rel.  Waters-Pierce  Oil 
Co.  V.  Baggott,  96  Mo.  63,  71,  8  S.  W.  737 ; 
United  States  ex  rel.  Hall  v.  Union  P.  R. 
Co.  4  Dill.  479  (syl.  5),  Fed.  Cas.  No.  16,- 
601;  26  Cyc.  Law  &  Proc.  pp.  490,  491. 

The  pleadings  and  proofs  we  think  en- 
tlUe  the  relator  to  a  peremptory  writ  of 
i^^ndamus  directed  to  defendant,  com- 
i^nding  it,  on  condition  that,  before  be- 
ginning the  work,  the  relator  shall  pay 
or  secure  to  be  paid  to  it  the  cost  and  ex- 
pense thereof,  to  commence  forthwith  and 
to  complete  as  soon  as  practicable  a  safe 
and  8uital)le  side  track,  connecting  the  same 
by  a  switch  with  relator's  mines,  using  the 
location  graded  and  prepared  by  the  re- 
lator, and  the  ties,  rails,  and  other  ma- 
terials furnished  by  it,  as  far  as  consistent 
with  proper  side  track  and  switch,  con- 
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struction,  or  permit  relator  to  do  said 
work  in  accordance  with  said  specifications. 
It  will  therefore  be  so  ordered;  and  also 
that  the  alternative  writ  be  so  amended  as 
to  conform  in  all  respects  to  the  pefemptory 
writ  directed  thereby. 

Petition   for  rehearing  denied.   May   14, 
1909. 


WASHINGTON  SUFREMS  COURT. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Appt., 

V. 

RAIL'ROAD     COMMISSION    OF     WASH- 
INGTON, Respt. 

(—  Wash.  — ,  108  Pac.  938.) 

Railroad  —  private  service  —  right  to 
compel. 

The  attempt  by  the  state  to  compel  a 
railroad  company  to  construct  and  operate 
a  spur  track  to  a  private  mill  is  void,  as  a 
taking  of  property  for  private  use  without 
due  process  of  law. 

(Fullerton,  J.,  dissents  in  part.) 

(May  18,  1910.) 

APPEAL  by  the  Northern  Pacific  Railway 
Company  from  a  judgment  of  the  Su- 
perior Court  for  Pierce  County  affirming 
an  order  of  the  Washington  Railway  Com- 
mission requiring  the  construction  of  a  spur 
track  to  certain  private  property.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  T.  Reid,  with  Mr.  B.  S. 
Grosscup,  for  appellant: 

The  property  of  a  railroad  company  is 
private  property,  and  cannot  be  invaded  or 
damaged. 

State  ex  rel.  North  Coast  R.  Co.  v.  North - 
em  P.  R.  Co.  49  Wash.  84,  94  Pac.  907. 

An  industry  track  of  the  kind  proposed  is 
for  a  private  use. 

Healy  Lumber  Co.  v.  Morris,  33  Wash. 
491,  63  L.R.A.  820,  99  Am.  St.  Rep.  964, 
74  Pac.  681. 

The  order  of  the  commission  requiring  the 
railroad  company  to  surrender  the  use  of  a 
portion  of  its  property  to  the  use  of  individ- 
uals for  a  siding  deprived  the  company  of 
its  property  without  due  process  of  law,  and 
was  void. 

Missouri  P.  R.  Co.  v.  Nebraska,  164  U.  S. 
403,  41  L.  ed.  489,  17  Sup.  Ct.  Rep.  130. 

Messrs.  W.  P.  Bell,  Attorney  General, 
and  W.  V.  Tanner,  for  respondent: 

The  order  of  the  railroad  commission 
does  not  constitute  a  taking  of  property 
for  a  private  use. 


Note.  *—  See   note   to   preceding  case. 
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Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  20G  U.  S.  19,  51 
L.  ed.  941,  27  Sup.  Ct.  Rep.  585,  11  A.  &  E. 
Ann.  Cas.  398;  22  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  916;  Sedg.  Stat.  &  Const.  Law,  434- 
437;  Mwgler  v.  Kansas,  123  U.  S.  668,  31 
L.  ed.  212,  8  Sup.  Ct.  Rep.  273;  Escanaba  & 
L.  M.  Transp.  Co.  v.  Chicago,  107  U.  S. 
G78,  683,  27  L.  ed.  442,  445,  2  Sup.  Ct.  Rep. 
186;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173 
U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep. 
465;  Louisville  &  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  677-701,  40  L.  ed.  849-859,  16 
Sup.  Ct.  Rep.  714;  North  Carolina  Corp. 
Commission  v.  Seaboard  Air  Line  R.  Co.  140 
N.  C.  239,  52  S.  E.  941;  State  v.  Missouri 
P.  R.  Co.  81  Neb.  15,  115  N.  W.  614;  State 
ex  rel.  Farmers  Elevator  Co.  v.  Missouri  P. 
R.  Co.  81  Neb.  174,  115  N.  W.  757;  State 
ex  rel.  Mt.  Hope  Coal  Co.  v.  White  Oak  R. 
Co.  66  W.  Va.  16,  ante,  1013,  64  S.  E.  630; 
Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179 
U.  S.  287, '45  L.  ed.  194,  21  Sup.  Ct.  Rep. 
115. 

The  order  of  the  railroad  commission  is 
not  arbitrary  or  unreasonable. 

Interstate  Commerce  Commission  v.  Louis- 
ville &  N.  R.  Co.  118  Fed.  613;  Stenerson 
V.  Great  Northern  R.  Co.  69  Minn.  353,  72 
N.  W.  713;  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
V.  Railroad  Commission,  109  La.  203,  33  So. 
214;  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
V.  Railroad  Commission,  136  Wis.  146,  17 
L.R.A.(N.S.)  821,  116  N.  W.  906;  North 
Carolina  Corp.  Commission  v.  Seaboard  Air 
Line  R.  Co.  supra. 

Gose,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  prosecuted  from  a  judg- 
ment of  the  superior  court  of  Pierce  county, 
affirming  an  order  of  the  railroad  commis- 
sion requiring  the  appellant  to  construct 
and  operate  a  spur  track  from  its  main- 
line road  to  the  sawmill  of  one  H.  A.  Bum- 
ham.  The  appellant  owns  and  operates  a 
line  of  railroad  extending  from  Tacoma  east- 
erly and  southeasterly  through  the  state, 
and  southerly  through  Rainier  and  Mc- 
intosh to  the  Columbia  river.  Rainier  and 
Mcintosh  are  stations  about  4  miles  apart. 
Mr.  Burnham  owns  and  operates  a  sawmill 
about  midway  between  the  stations,  and 
about  300  feet  from  the  appellant's  main- 
line track.  He  manufactures  about  six  car 
loads  per  week  of  lumber  and  other  sawed 
timbers,  for  shipment  over  appellant's  lines 
of  road,  and  hauls  it  by  means  of  wagons 
and  teams  to  Rainier,  a  distance  of  about 
2i  miles  by  wa^fon  road,  at  an  expense  of 
about  $40  a  car  load  for  hauling  and  load- 
ing. With  a  spur  track  to  his  mill,  he 
*30uld  put  his  products  aboard  the  car  for 
about  $5  per  car  load.  He  has  demanded 
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of  the  appellant  that  it  furnish  him  with  * 
spur  track  to  the  mill,  has  offered  to  fur- 
nish a  right  of  way  for  the  track,  grade  the 
track,  and  furnish  and  laj'  the  ties  under  tlie 
direction  of  the  appellant;    but  it  has  re- 
fused to  comply  with  his  demand.    Upon  a 
complaint  alleging  these  facts,  and  also  al- 
leging that  a  spur  track  can  be  constructed 
at  small  expense  to  the  appellant,  extending 
from  the  main  line  of  its  road  to  the  mill, 
without  endangering  or   rendering  difficult 
the  operation  of  trains,  the  case  was  heard 
before  the  railroad  commission.     The  com- 
mission found  the  facts  stated,  and  that  a 
necessity  exists  for  the  spur  track.    There- 
after it  entered  an  order  requiring  Burnham 
to  construct  the  grade  and  furnish  proper 
and  necessary  ties,  and  requiring  appellant 
to  furnish  and  lay  the  rails,  construct  the 
spur  track,  provide  proper  connections  with 
its  main  line,  and  furnish   Burnham  with 
cars  and  facilities  for  loading  his  lumber  at 
his  mill  for  shipment  over  the  appellant's 
lines.     The  order  makes  no  provision  for  a 
right  of  way,  and  the  evidence  does  not  dis- 
close  who  owns  the   land   over  which  the 
spur  track  is  to  be  constructed.    A  compli- 
ance with  the  order  would  require  switching 
to  the  extent  of  about  a  mile,  and  would 
consume  from  a  quarter  to  a  half  hour  every 
time  a  car  was  taken  to  or  from  the  mill. 
The  appellant  contends  that  the  order  is  a 
taking  of  its  property  without  due  process 
of   law,   and   that  it  contravenes  the  14th 
article  of  Amendment  to  the  Federal  Consti- 
tution.    We  think  this  view  must  prevail 
The  sawmill  is  a  private  industry,  and  the 
effect  of  the  order  is  to  take  the  private 
property  of  the  appellant,  and  devote  it  to 
the  private  use  of  Burnham.    Healy  Lumber 
Co.  V.  Morris,  33  Wash.  491,  63  L.R.A.  820, 
99  Am.  St.  Rep.  964,  74  Pac.  681.    A  rail- 
road is  a  public  highway  and,  as  such,  is 
subject  to   regulation;    but  the  regulation 
must  be  promotive  of  the  public  interest 
Notwithstanding  the  fact  that  it  is  a  puMic 
highway,  its  property  is  private.    In  Mis- 
souri P.  R.  Co.  V.  Humes,  115  U.  S.  51i 
29  L.  ed.  463,  6  Sup.  Ct.  Rep.  110,  speakwg 
of    the    14th   Amendment,    it   is   said:     It 
would  be  difficult,  and  perhaps  impossible, 
to  give  to  those  words  a  definition  at 
accurate  and  broad  enough  to  cover  ei 
case.     This  difficulty,    and   perhaps  im| 
.iibility,    was    referred    to    by   Mr.   Justl 
Miller,  in  Davidson  v.  New  Orleans,  96  I. 
S.  97,  24  L.  ed.  010,  where  the  opinion  was 
expressed  that  it  is  wiser  to  ascertain  their 
intent    and    application    by    the    ^gradual 
process  of  judicial  inclusion  and  exclusion, 
as  the  cases  presented  for  decision  shall  re- 
quire, with  the  reasoning  on  which  such  de- 
cisions may  be  founded.' "     It  is  true  that 
railroad  companies  may  be  required  to  fence 
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their  tracks,  establish  proper  crossings  at 
points  of  intersection  ^vith  public  roads, 
patrol  their  tracks  at  thickly  populated 
points,  establish  depots  and  stations,  pro- 
vide suitable  connection  with  intersecting 
lines,  adopt  suitable  safety  appliances  for 
the  coupling  of  cars,  properly  light  and 
heat  their  cars  and  depots,  and  many  other 
things  which  touch  the  public  business.  The 
sawmill  of  Mr.  Burnham,  while  an  impor- 
tant industry,  is  no  more  a  public  business 
than  a  flouring-mil],  a  dairy,  a  farm,  a  liv- 
ery barn,  or  a  manufacturing  plant  of  any 
other  character  or  description. 

The  case  at  bar  falls  squarely  within  the 
principle  announced  and  applied  in  Missouri 
P.  R.  Co.  V.  Nebraska,  164  U.  S.  403,  41  L. 
ed.  489,  17  Sup.  Ct.  Rep.  130.  In  that  case 
the  supreme  court  of  the  state  of  Nebraska 
had  awarded  a  writ  of  mandamus  to  com-, 
pel  the  railway  company  to  comply  with  an 
order  of  the  state  board  of  transportation, 
which  directed  the  company  to  grant  to  cer- 
tain private  persons  the  right  and  privilege 
of  erecting  an  elevator  upon  the  grounds 
of  the  railway  company  at  one  of  its  sta- 
tions. The  complaint  upon  which  the  order 
was  based  recited  that  the  elevator  would 
be  used  to  store  the  cereal  products  of  the 
farms  and  leaseholds  of  the  complainants 
as  well  as  the  products  of  other  neighbor- 
ing farms.  Upon  a  writ  of  error  to  review 
the  judgment,  the  court  said:  "The  order 
in  question,  so  far  as  it  required  the  rail- 
road corporation  to  surrender  a  part  of  its 
land  to  the  petitioners,  for  the  purpose  of 
building  and  maintaining  their  elevator  up- 
on it,  was  in  essence  and  eiTect  a  taking  of 
private  property  of  the  railroad  corporation 
for  the  private  use  of  the  petitioners.  The 
taking  by  a  state  of  the  private  property  of 
one  person  or  corporation,  without  the  own- 
er's consent,  for  the  private  use  of  another, 
is  not  due  process  of  law,  and  is  a  violation 
of  the  14th  article  of  Amendment  of  the 
Constitution  of  the  United  States." 

In  Northwestern  Warehouse  Co.  v.  Ore- 
gon R.  &  Nav.  Co.  32  Wash.  218,  73  Pac. 
388,  a  mandamus  proceeding  to  require  the 
railroad  company  to  extend  its  track  250 
feet  to  a  grain  warehouse,  to  afford  it  load- 
ing facilities,  this  court  said:  "Under  any 
view  of  the  requirements  of  the  statute,  it 
eertainly  cannot  be  contended  that  appellant 
ifcUTd  have  been  required  to  build  a  track 
OYer  lond  it  did  not  own,  or  that  it  was 
under  tne  duty  to  go  out  and  buy  a  right 
of  way  itn'  that  purpose."  In  that  case  the 
record  showa  that  a  deed  to  the  right  of  way 
for  the  extenteion  of  the  track  was  tendered 
the  railroad  ccrmpany  at  the  time  of  the 
trial. 

In  Harp  ▼.  Choctaw,  O.  &  G.  R.  Co.  (C. 
C)  ITS  Fed.  169,  me  railroad  company  had 
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for  a  time  permitted  the  owners  of  coal 
mines  to  load  their  coal  from  wagons  onto 
the  cars  on  its  commercial  switches.  It  was 
insisted  that,  if  this  method  were  discontin- 
ued, it  was  the  duty  of  the  company  to  put 
in  a  spur  track  for  the  benefit  of  the  mine 
owner.  In  considering  that  question  the 
court  said :  "It  must  be  remembered  that  the 
plaintiff  in  this  case  was  not  engaged  in  any 
public  business,  but  was  simply  a  private 
citizen  operating  a  coal  mine  on  his  own  ac- 
count." 

In  Missouri  P.  R.  Co.  v.  Nebraska,  217 
U.  S.  196,  64  L.  ed.  727,  30  Sup.  Ct.  Rep. 
461,  a  statute  providing  that  "every  railroad 
company  or  corporation  operating  a  railroad 
in  the  state  of  Nebraska  shall  afford  equal 
facilities  to  all  persons  or  associations  who 
desire  to  erect  or  operate,  or  who  are  en- 
gaged in  operating,  grain  elevators,  or  in 
handling  or  shipping  grain  at  or  contiguous 
to  any  station  of  its  road;  and  where  an 
application  has  been  made  in  writing  for  a 
location   or   site  for   the  building  or   con- 
struction of  an  elevator  or  elevators  on  the 
railroad  right  of  way,  and  the  same  not  hav- 
ing been  granted  within   a  limit  of  sixty 
days,  the  said  railroad  company  to  whom 
application  has  been  made  shall  erect,  equip, 
and   maintain   a   side   track   or   switch   of 
suitable  length  to  approach  as  near  as  4  feet 
of  the  outer  edge  of  their  right  of  way  when 
necessary,  and  in  all  cases  to  approach  as 
near  as  necessary  to  approach  an  elevator 
that  may  be  erected  by  the  applicant  or  ap- 
plicants   adjacent   to    their    right   of   way 
for  the  purpose  of  loading  grain  into  cars- 
from  said  elevator,  and  for  handling  and 
shipping  grain  to  all  persons  or  associations 
so  erecting  or  operating  such  elevators,  or 
handling  and   shipping  grain,   without  fa- 
voritism or  discrimination  in  any  respect 
whatever.    Provided,  however,  that  any  ele- 
vator hereafter  constructed,  in  order  to  re- 
ceive the  benefits  of  this  act,  must  have  a 
capacity  of  not  less  than  15,000  bushels," — 
and  making  railroads  liable  for  a  fine  for 
failure  to  obey  the  command  of  the  statute, 
was  held  unconstitutional.     The  case  arose 
out  of  two  suits  based  upon  the  statute.    The 
first  was  brought  by  the  state  of  Nebraska 
to  recover  a  fine  of  $500.     The  second  was 
brought  on   the   relation  of  the   interested 
party,   to  compel  the  extension  of  a  side 
track  and  the  granting  of  shipping  facilities,, 
the  railroad  company  having  refused  an  ap- 
plication for  a  site  for  an  elevator  on  it» 
right  of  way.     State  v.  Missouri  P.  R.  Co. 
81  Neb.  16,  115  N.  W.  614,  and  State  ex  rel.- 
Farmers*  Elevator  Co.  v.  Missouri  P.  R.  Co. 
81  Neb.  174,  116  N.  W.  737,  were  reversed; 
the  court  saying:    "We  are  of  opinion  that 
this  statute  is  unconstitutional  in  its  ap- 
plication  to  the  present  cases,  because    it 
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docs  not  provide  indemnity  for  "what  it  re- 
quires.'* The  same  principle  is  announced  in 
Chicago,  B.  &  Q.  R.  Co.  v.  State,  60  Neb. 
399,  69  N.  W.  955,  and  State  v.  Chicago,  M. 
&  St.  P.  R.  Co.  36  Minn.  402,  31  N.  W.  365. 

However  desirable  it  may  be  for  Mr. 
Bumham  and  others  engaged  in  a  like  busi- 
ness to  have  switches  and  sidings  extended 
to  their  mills,  the  14th  Amendment  to  the 
Federal  Constitution,  as  construed  bv  the 
highest  Federal  court  and  by  this  court  as 
well,  presents  an  insuperable  barrier  against 
compelling  such  accommodations. 

The  contention  of  the  attorney  general 
that  the  order  is  promotive  of  the  public 
convenience,  and  within  the  recognized  po- 
lice power  of  the  state,  cannot  be  upheld. 
We  are  persuaded,  upon  both  principle  and 
authority,  that  the  Burnham  mill  is  a  pri- 
vate business,  and  that  an  order  requiring 
the  railroad  company  to  extend  a  switch  or 
spur  track  beyond  its  right  of  way,  to  af- 
ford him  better  and  cheaper  shipping  facili- 
ties, is,  in  substance  and  eflfect,  requiring 
the  company  to  devote  its  property  to  the 
private  use  of  another,  and  is  within  the 
protective  clause  of  the  Federal  Constitu- 
tion. 

The  judgment  is  reversed,  with  directions 
to  dismiss  the  petition. 

Rudkiii,  Ch.  J.,  and  Chad  wick  and 
Morris,  JJ.,  concur. 

Fallerton,  J.,  dissenting: 

Since  the  Supreme  Court  of  the  United 
States  holds  that  a  railroad  company  can- 
not be  compelled  without  compensation  to 
afford  facilities  to  a  private  shipper  other 
than  it  offers  at  its  general  public  stations, 
I  am  constrained  to  concur  in  the  judg- 
ment the  majority  have  directed  to  be  en- 
tered in  this  case.  I  cannot  concur,  how- 
ever, in  all  that  is  said  in  the  opinion.  I 
cannot  concur  in  the  view  that  to  compel 
It  railway  company  to  stop  at  points  other 
than  its  public  stations,  and  take  on  for  car- 
riage the  property  of  a  private  shipper,  is 
taking  its  property  for  the  private  use  of 
another,  in  violation  of  the  due  process  of 
law  clauses  in  the  state  and  Federal  Consti- 
tutions. As  I  understand  it,  the  principal 
purpose  for  which  a  railroad  is  constructed 
is  to  carry  from  one  point  to  another  the 
private  property  of  the  individual;  that  it 
is  for  tliis  purpose  it  has  its  existence  and 
is  given  the  vast  powers  and  rights  it  pos- 
sesses. This  function,  then,  the  state  may 
compel  it  to  fulfil.  If,  therefore,  its  public 
stations  do  not  afford  an  adequate  facility  for 
the  shipment  of  the  property  of  a  particular 
individual,  I  know  of  no  legal  reason  why 
the  company  cannot  be  compelled,  on  due 
compensation,  to  furnish  that  particular  in- 
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dividual  with  additional  facilities,  even  to 
the  extent  of  putting  in  an  additional  side 
track  for  him.  For  this  reason  I  dissent 
from  the  holding  that  to  do  so  is  to  tike 
private  property  for  a  private  use. 


CALIFORNIA  SUPREME  COURT. 

HATTIE  C.  DAXIELSON,  Appt, 

v. 

RICHARD  SYKES,  Respt 
(—  Cal.  — ,  109  Pac.  87.) 

Dedication  —  plat  —  rlgrht  of  lot  owner. 

1.  The  right  of  the  grantee  of  a  tot  on 
a  recorded  plat  is  not  limited  to  the  ad- 
joining street  and  the  connections  neces- 
sary to  reach  a  public  highway,  but  extends 
to  the  use  of  all  the  ways  appearing  upon 
the  plat,  and  none  can  be  closed  against 
his  protest,  if  it  can  be  of  material  benefit 
to  his  lot. 

Same  ^  uncertainty  as  to  benefit. 

2.  A  grantee  of  the  maker  of  a  plat  of 
building  lots  cannot  close  an  alley  against 
the  protest  of  a  grantee  of  one  of  the  lots, 
because  of  uncertainty  as  to  whether  or  not 
the  alley  will  ever  be  of  any  benefit  to  the 
lot. 

Injunction  —  obstruction  of  way  —  Ad- 
verse user. 

3.  Injunction  will  lie  against  the  obstruc- 
tion of  a  passageway  in  such  a  manner  as 
to  destroy  it  by  adverse  user,  although  sub- 
stantial damage  has  not  yet  been  caused  by 
the  obstruction. 

(May  11,  1910.) 


Note.  —  Right  of  purchaser  of  property 
according  to  plat  to  easements  in 
streets  or  ways  indicated  ttiereon, 
other  than  those  on  which  his  prop- 
erty  abuts. 

This  note  does  not  deal  with  the  question 
of  the  extent  of  the  right  acquired  by  a 
vendee  in  the  street  upon  which  his  property 
abuts,  nor  with  the  general  question  of  tbe 
effect  of  a  conveyance  which  refers  to  a  plat 
or  map  to  create  an  easement  in  favor  of 
the  general  public.  Nor  does  it  include 
cases  where  the  easement  claimed  was  in 
parks,  squares,  or  commons,  as  distinguished 
from  streets  ai^d  ways. 

The  decisions  upon  the  question  consid- 
ered by  this  note  are  not  entirely  agreed. 
Some  of  the  apparent  conflict,  however,  may 
be  reconciled  by  the  difTerence  in  the  fad* 
present  in  the  several  cases. 

Where  the  street  or  way  laid  down  on  the 
plat  is  required  to  afford  a  convenient  mod** 
of  ingress  or  egress  to  the  grantee's  lot.  it 
is  generally  held  that  he  is  entitled  to  an 
easement  in  the  way,  although  his  prop- 
erty does  not  abut  thereon. 

Thus,  in  Fox  v.  Union  Sugar  Refinery,  109 
Mass.  292,  where  land  was  conveyed  with 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Santa  Bar- 
bara County  in  defendaut's  favor  and  from 
an  order  denying  a  new  trial  in  a  suit  to 
enjoin  the  obstruction  of  an  alleged  street. 
Keversed. 

The   facts  are  stated  in-  the  opinion. 

Messrs.  Canfleld  &  Starbnck,  for  ap- 
pellant: 

The  plaintiff's  purchase  of  her  lot  by 
reference  to  the  recorded  map  of  Ocean 
Side  vested  in  her  private  right  of  way 
along  the  alloy  shown  on  that  map,  to- 
gether with  a  right  to  the  incidental  bene- 
fits of  having  the  alley  kept  open  for  that 
purpose. 

Archer  v.  Salinas  City,  93  Cal.  43,  10 
L.R.A.     145,     28    Pac.     839;     Schaufele    v. 


Doyle,  86  Cal.  107,  24  Pac.  834;  Eachus  v. 
Los  Angeles  Consol.  Electric  R.  Co.  103 
Cal.  614,  42  Am.  St.  Rep.  149,  37  Pac. 
T.IG;  Cushing-Wetmore  Co.  v.  Gray,  152 
Cal.  118,  125  Am.  St.  Rep.  47,  92  Pac.  70; 
Williams  v.  Los  Angeles  R.  Co.  150  Cal. 
592,  89  Pac.  330;  Breed  v.  Cunningham,  2 
Cal.  361;  Kittle  v.  Pfeiffer,  22  Cal.  484; 
Petitpierre  v.  Maguire,  155  Cal.  242,  100 
Pac.  690;  Cerf  v.  Pfleging,  94  Cal.  131,  29 
Pac.  417;  Currier  v.  Howes,  103  Cal.  431, 
37  Pac.  521;  McLean  v.  Llewellyn  Iron 
Works,  2  Cal.  App.  346,  83  Pac.  1082, 
1085;  Zearing  v.  Raber,  74  111.  409, 
Holloway  v.  Soiithmayd,  139  N.  Y.  390,  34 
N.  E.  1047,  1052;  San  Leandro  v.  Le  Bre- 
ton, 72  Cal.  170,  13  Pac.  405;  Prescott  v. 
Edwards,    117    Cal.    298,   69    Am.    St.   Rep. 


reference  to  a  plan,  it  was  held  that  the 
grantee  acquired  a  right  to  all  connecting 
ways  shown  on  the  plat,  which  enabled  him 
to  reach  public  ways  in  any  direction  so 
far  as  the  grantor  owned,  although  the  lot 
granted  did  not  abut  thereon.  The  court 
here  said:  "But  the  grantee  of  an  interior 
lot  upon  such  a  plan,  referred  to  in  his  deed, 
cannot  be  restricted  in  his  rights  to  the 
single  passageway  upon  which  he  is  bound- 
ed. The  law  will  imply  in  his  favor  the 
right  to  use  the  passageway  upon  which  he 
is  bounded,  not  only  for  the  purpose  of  go- 
ing back  and  forth  upon  it,  but  also  for  tlie 
purpose  of  reaching  the  public  ways  by 
means  of  such  other  avenues  as  his  grantor 
has,  by  his  plan,  represented  to  exist.  If 
there  are  two  or  more  of  such  avenues,  it  is 
not  for  the  grantor  to  say  that  his  grantee 
shall  be  restricted  to  one  only.  The  deed  \a 
to  be  taken  most  strongly  against  him,  and 
in  furtherance  of  the  beneficial  operation  of 
his  grant." 

And  where  a  tract  of  land  abutting  on  a 
highway  was  laid  out  into  lots,  and  two  par- 
allel streets  were  run  in  from  the  highway 
and  connected  at  their  termini  by  a  third 
street  running  at  right  angles  to  them,  and 
it  was  apparent  that  the  owner  did  not  in- 
tend to  make  a  restrictive  distinction  be- 
tween the  use  of  the  two  openings  upon 
the  highway,  one  who  purchased  a  lot  on 
one  of  the  streets  opening  on  the  highway 
has  a  right  to  have  all  three  of  the  streets 
laid  down  on  the  map  kept  open  for  his 
use.  Downey  v.  Hood,  203  Mass.  4,  89  N. 
£.  24. 

So,  in  Kelly  v.  Penfield,  133  App.  Dlv. 
367,  117  N.  Y.  Supp.  379,  where  the  street 
in  which  an  easement  was  claimed  did  not 
abut  on  the  grantee*s  lot,  but  was  so  near 
that  the  proper  use  of  his  lot  depended  upon 
the  existence  of  the  street,  he  was  held  en- 
titled to  have  it  kept  open.  And  see  subse- 
quent appeal  to  the  same  effect,  122  N.  Y. 
Supp.   811. 

And  where  a  grantor  sells  lots  with  refer- 
ence to  a  plat  upon  which  another  street 
appears  to  connect  the  one  on  which  the 
property  sold  is  situated  with  other  streets, 
*h«  urantee  acquires  an  easement  over  such 
28  L.R.A.(N.S.) 


street,  if  the  grantor  owns  it ;  and  where  he 
does  not  own  it,  but  sells  with  reference  to 
a  plan  exhibiting  such  street,  he  is  liable 
to  his  grantee  where  the  true  owner  of  the 
street  vacates  it.  McCall  v.  Davis,  56  Pa. 
431,  94  Am.  Dec.  92. 

And  in  Drew  v.  Wiswall,  183  Mass.  554, 
67  N.  E.*666,  where  a  grantee  bought  ac- 
cording to  a  plan  which  showed  proposed 
streets  running  through  a  tract,  and  his  lot 
was  bounded  by  two  of  them,  it  was  held 
that  he  had  a  right  over  that  portion  de- 
scribed as  streets,  at  least  to  the  extent  of 
gaining  access  to  the  public  ways. 

In  Burke  v.  Wall,  29  La.  Ann.  38,  29 
Am.  Rep.  316,  where  the  property  in  a  ceme- 
tery lot  was  sold  with  reference  to  a  plan 
showing  certain  avenues,  it  was  held  that 
one  of  these  avenues  which  did  not  abut 
on  the  grantee's  lot,  but  which  connected 
with  other  avenues  leading  to  his  lot,  could 
not  be  closed  and  the  grantee  deprived  of 
the  wav. 

It  has  been  held  in  some  cases  that  where 
a  grantor  causes  a  plat  to  be  made  of  his 
property  showing  streets  and  ways  thereon, 
and  conveys  with  reference  to  such  plat,  his 
grantees  acquire  an  easement  not  only  in 
the  ways  on  which  their  property  abuts, 
but  in  all  ways  shown  on  the  map.  John- 
son V.  Shelter  Island  Grove  &  Camp  Meet- 
ing Asso.  122  N.  Y.  330,  25  N.  E.  484;  Re 
Pearl  Street,  111  Pa.  565,  5  Atl.  430;  Thax- 
ter  V.  Turner,  17  R.  L  799,  24  Atl.  829;  Cook 
V.  Totten,  49  W.  Va.  177,  87  Am.  St.  Rep. 
792,  38  S.  E.  491;  Edwards  v.  Moundsville 
Land  Co.  56  W.  Va.  43,  48  S.  E.  754.  And 
the  following  cases  contain  dicta  to  the 
same  effect:  Derby  v.  Ailing,  40  Conn.  410; 
Indianapolis  v.  Kingsbury,  101  Ind.  200,  51 
Am.  Rep.  749;  Rowan  v.  Portland,  8  B. 
Mon.  232;  Williams  v.  Poole,  31  Ky.  L.  Rep. 
757,  103  S.  W.  336;  Bartlett  v.  Bangor,  67 
^fe.  460;  Wyman  v.  New  York,  11  Wend. 
486. 

The  court  in  Thaxter  v.  Turner,  supra, 
quoting  from  Elliott  on  Roads  &  Streets, 
said:  "It  is  not  only  those  who  buy  land 
or  lots  abutting  on  a  street  or  road  laid 
only  on  a  map  or  plat  that  have  a  right  to 
insist  upon  the  opening  of  the  street  or 
65 
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186,  49  Pac.  178;  King  v.  Dugan,  160  Cal. 
258,  88  Pac.  025;  Child  v.  Chappell,  0  N. 
Y.  246;  Banning  v.  Kreiter,  153  Cal.  33, 
94  Pac.  246;  Oswald  v.  Grenet,  22  Tex.  94; 
Stone  V.  Brooks,  35  Cal.  489;  Santa  Ana 
V.  Brunner,  132  Cal.  234,  64  Pac.  287. 

Whether  the  plaintiff's  rights  in  the 
alley  were  of  substantial  value  or  not,  she 
was  entitled  to  have  tliem  protected  by 
injunction,  because  otherwise  the  defend- 
ant's appropriation  of  them  will  ripen  in- 
to an  adverse  title,  whereby  she  will  be 
wholly   deprived  of   them. 

Mendelson  v.  McCabe,  144  Cal.  230,  103 
Am.  St.  Rep.  78,  77  Pac.  915;  Moore  v. 
Clear  Lake  Waterworks,  68  Cal.  146,  8 
Pac.  816;  Merced  Min.  Co.  v.  Fremont, 
7  Cal.  317,  68  Am.  Dec.  262;  Hicks  v. 
Michael,  15  Cal.  107;  Leach  v.  Day,  27 
Cal.  643;  lilore  v.  Massini,  32  Cal.  590; 
Richards  v.  Dower,  64  Cal.  62,  28  Pac. 
113;  Silva  v.  Garcia,  65  Cal.  691,  4  Pac. 
628;  Crescent  City  Wharf  &  Lighter  Co. 
y.    Simpson,    77    Cal.    286,    19    Pac.    426; 


Schneider  v.  Brown,  85  Cal.  203,  24  Ptc 
715;  Kellogg  v.  King,  114  Cal.  378,  55 
Am.  St  Rep.  74,  46  Pac.  166;  Pavkovich 
V.  Southern  P.  R.  Co.  150  Cal.  39,  87  Pac. 
1097;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac 
674;  Stanford  v.  Felt,  71  Cal.  249,  16  Pac. 
900;  Heilbron  v.  Fowler  Switch  Canal 
Co.  75  Cal.  426,  7  Am.  St.  Rep.  183,  17 
Pac.  535;  Learned  v.  Castle,  78  Cal.  454, 
18  Pac.  872,  21  Pac.  11;  Schaufelc  t. 
Doyle,  supra;  Conkling  v.  Pacific  Impro?. 
Co.  87  Cal.  296,  25  Pac.  399;  Walker  v. 
Emerson,  89  Cal.  45G,  26  Pac.  968;  Spnr- 
gur  V.  Heard,  90  Cal.  221,  27  Pac.  19S; 
Mott  V.  Ewing,  90  Cal.  231,  27  Pac  104; 
Brown  v.  Kling,  101  Cal.  295,  35  Paa 
996;  Heckman  v.  Swett,  107  Cal.  276,  40 
Pac.  420;  Gould  v.  Eaton,  117  Cal.  .5.39. 
38  L.R.A.  181,  49  Pac.  577;  Last  Chance 
Water  Ditch  Co.  v.  Emigrant  Ditch  Co.  129 
Cal.  277,  61  Pac.  960;  Southern  California 
Invest.  Co.  v.  Wilshire,  144  Cal.  68,  77  Pac 
767;    Allen    v.    Stowell,    145    Cal   6G6,   68 


road,  but  where  streets  and  rpads  are 
marked  on  a  plat,  and  lots  are  bought  and 
sold  with  reference  to  the  plat  or  map,  all 
who  buy  with  reference  to  the  general  plan 
or  scheme  disclosed  by  the  plat  or  map  ac- 
quire a  right  in  all  the  public  ways  desig- 
nated thereon,  and  may  enforce  the  dedi- 
cation. The  plan  or  scheme  indicated  on  the 
map  or  plat  is  regarded  as  a  unity,  and  it 
is  presumed,  as  it  well  may  be,  that  the 
public  ways  add  value  to  all  the  lots  em- 
braced in  the  general  scheme  or  plan.  Cer- 
tainly, as  everyone  knows,  lots  with  conven- 
ient cross  streets  are  of  more  value  than 
those  without,  and  it  is  fair  to  presume  that 
the  original  owner  would  not  have  donated 
land  for  public  ways  unless  it  gave  value  to 
the  lots.  So,  too,  it  is  just  to  presume  that 
the  purchasers  paid  the  added  value,  and  the 
donor  ought  not,  therefore,  to  be  permitted 
to  take  it  from  them  by  revoking  part  of 
his  dedication.'* 

In  Chapin  v.  Brown,  15  R.  I.  579,  10  Atl. 
639,  it  was  held  that  one  who  purchased 
with  reference  to  a  plan  upon  which  avenues 
not  adjoinii^g  his  property  were  laid  down 
had  a  technical  right  to  pass  and  repass  over 
the$*e  ways,  but  where  it  did  not  appear  that 
he  had  occasion  to  use  them,  a  decree  for 
the  removal  of  fences  erected  across  them 
was  refused,  since  his  remedy  at  law  was 
suflicient. 

Other  cases  refuse  to  lay  the  rule  down  as 
broadly  as  those  just  referred  to,  and  hold 
that  purchasers  with  reference  to  a  plat 
take  no  interest  in  streets  other  than  those 
upon  which  their  property  abuts,  where 
such  streets  are  unnecessary  to  the  beneficial 
enjoyment  of  the  property  granted.  Badeau 
V.  Mead,  14  Barb.  328,  and  Foerster  v.  Eilers. 
60  Misc.  453,  113  N.  Y.  Supp.  480;  and  there 
are  dicta  in  Re  New  York,  188  N.  Y.  581,  80 
N.  E.  1109,  and  Reis  v.  New  York,  188  N. 
Y.  58,  80  N.  E.  573,  to  a  like  effect. 
{8  L.R.A.(N,S,) 


So,  in  Re  East  142d  Street,  83  App. 
Div.  430,  82  N.  Y.  Supp.  445,  where  tlie 
owner  of  a  tract  of  land  had  filed  a 
map  and  sold  lots  with  reference  thereto, 
stating  that  the  streets  and  avenues  were 
for  convenience  only,  and  not  with  the 
intent  to  dedicate,  and  later  the  grantor 
executed  a  declaration  to  his  grantee  to 
the  effect  that  the  grantor  intended  tluit 
his  grantees  should  have  and  enjoy  free  and 
uninterrupted  access  over  and  upon  said 
streets  and  avenues,  it  was  held  in  a  pro- 
ceeding to  determine  who  was  entitled  to 
damages  upon  the  opening  of  the  street  bv 
the  city,  that  the  grantees  did  not  acquire 
easements  in  all  of  the  streets  laid  down  on 
the  plat,  but  only  a  right  of  way  over  the 
street  on  which  their  lots  abutted,  to  enable 
them  to  reach  a  public  street. 

And  where  a  plat  is  referred  to  merely  for 
the  purpose  of  description,  and  the  land 
granted  has  connection  with  public  ways, 
the  grantee  acquires  no  right  of  way  over 
private  ways  laid  down  on  the  plat  whieb 
are  remote  from  his  land.  Regan  v.  Boston 
Gaslight  Co.  137  Mass.  37. 

And  in  Pearson  v.  Allen,  151  Mass.  79, 
21  Am.  St.  Rep.  426,  23  N.  E.  731,  one  who 
bought  land  at  a  seashore  resort  with  refer- 
ence to  a  plat  showing  certain  private 
streets  was  held  not  entitled,  as  against  an 
other  grantee  of  their  common  grantor,  to  a 
right  of  way  over  a  space  marked  as  a  street 
which  did  not  touch  his  land,  and  which  did 
not  lead  to  a  highway  or  afford  access  to  tbe 
ocean. 

As  to  the  right  of  grantees  to  claim  an 
casement,  implied  covenant,  or  estoppel,  as 
against  the  grantor,  in  the  way  upon  whidi 
their  lots  abut,  by  a  call  in  the  deed  for  a 
street  or  alley  in  which  the  grantor  owns 
'hi*  fee.  see  note  to  Talbert  v.  Ms  son.  14 
L.R.A.(N.S.)  878.  J.  T.  W. 
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L.R.A.  223,  104  Am.  St.  Rep.  80,  79  Pac. 
371;  Vestal  v.  Young,  147  Cal.  721,  82  Pac. 
383;  Winslow  v.  Vallejo,  148  Cal.  723,  5 
L.R.A.(N.S.)  861,  113  Am.  St.  Rep.  349,  84 
Pac.  191,  7  A.  &  E.  Ann.  Cas.  851 ;  Anaheim 
Union  Water  Co.  v.  Fuller,  160  Cal.  327, 
11  L.R.A.(N.S.)  1062,  88  Pac.  978;  Duck- 
worth V.  Watsonville  Water  &  Light  Co. 
150  Cal.  520,  89  Pac.  338;  Huffner  v.  Saw- 
day,  153  Cal.  86,  94  Pac.  424;  Cowell  v. 
Martin,  43  Cal.  605;  Stallard  v.  Cushing, 
76  Cal.  472,  18  Pac.  427;  DeGroot  v.  Peters, 
124  Cal.  406,  71  Am.  St.  Rep.  91,  67  Pac. 
209. 

A  right  to  an  alley  is  not  confined  to  the 
right  to  passage  along  it,  but  includes  the 
right  to  have  it  kept  open  ad  caslum. 

Field  V.  Burling,  149  111.  656,  24  L.R.A. 
406,  41  Am.  St.  Rep.  311,  37  N.  E.  850. 

The  right  of  the  plaintilT  is  a  right  to 
the  scheme  shown  on  the  plat  with  reference 
to  which  she  bought  "as  a  unity,"  and  this 
right   is   not  confined  to  abutters. 

£lliott,  Roads  &  Streets,  2d  ed.  §  120, 
p.  132;  Thaxter  v.  Turner,  17  R.  I.  799,  24 
Atl.  829;  Huber  v.  Gazley,  18  Ohio,  18; 
Fisk  V.  Levy,  76  Conn.  296,  56  Atl.  559. 

Messrs.  Richards  &  Carrier,  for  re- 
spondent: 

Injury  to  the  plaintiff  is  the  test  to  de- 
termine to  what  extent  suits  to  enforce  ap- 
purtenant easements  in  platted  streets  may 
be  brought. 

McLean  v.  Llewellyn  Iron  Works,  2  Cal. 
App.  346,  83  Pac.  1082,  1085. 

When  land  is  sold  by  a  reference  to  a  plan 
upon  which  several  streets  and  avenues  are 
laid  out,  the  grantee  does  not  necessarily 
acquire  an  easement  in  all  such  streets  or 
ways.  He  acquires  an  easement  in  the 
streets  or  way  upon  which  his  lot  is  situat- 
ed, and  in  such  other  streets  or  ways  as  arc 
necessary  or  convenient  to  enable  him  to 
reach  a  highway.  He  acquires  no  easement 
in  a  street  or  way  which  his  land  does  not 
touch,  and  which  does  not  lead  to  a  high- 
way, and  he  is  ijot  entitled  to  an  injunction 
or  other  remedy  by  reason  of  an  obstruction 
to  such  street  or  way. 

State  ex  rel.  Kincaid  v.  Hamilton,  109 
Tenn.  278,  70  S.  W.  619;  Jones,  Easements, 
§  347;  Diamond  Match  Co.  v.  Ontonagaii,  72 
Mich.  249,  40  N.  W.  448;  Jacob  v.  Day,  ill 
Cal.  671,  44  Pac.  243. 

Shaw,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  sued  to  enjoin  the  defendant 
from  obstructing  an  alleged  street  or  way 
which  she  claims  is  appurtenant  to  her 
lands.  Issues  were  joined,  there  was  a 
trial  by  the  court,  and  the  injunction  was 
refused.  From  the  judgment  and  from  an 
28   I..R.A.(N.S.) 


order  denying  a  new  trial,  the  plaintiff  ap- 
peals. 

The  plaintiff  is  the  owner  of  lot  8  in  a 
subdivision  of  land  into  lots  and  streets. 
Its  situation  with  reference  to  the  way  in 
question,  the  streets,  and  the  adjoining  lots, 
is  shown  by  the  following  diagram: 


.o-tH^ 


The  tract,  comprising  about  16  acres,  was 
subdivided  in  1893,  and  the  lots  were  sold 
by  the  owner  thereof  to  divers  persons  who 
have  erected  dwelling  houses  thereon.  It 
constitutes  a  part  of  the  seaside  resort 
known  as  "Miramar,"  in  Santa  Barbara 
county.  The  plaintiff  is  in  possession  of 
lots  8  and  9,  and  occupies  a  house  on  lot 
9,  the  two  lots  being  used  in  connection  with 
the  house  as  a  place  of  residence.  The  alley 
in  question  lies  between  lots  3  and  4  and  is 
directly  opposite  to  lot  8.  It  extends  south 
to  the  south  line  of  the  tract,  leading  from 
the  street  in  front  of  lot  8  to  the  track  and 
right  of  way  of  the  Southern  Pacific  rail- 
road, not  far  from  Miramar  station.  The 
defendant  obtained  from  the  successor  of 
the  original  owner  of  the  tract  a  conveyance 
of  lot  4  and  also  of  the  ground  included  in 
the  adjoining  alley.  Thereupon  he  built 
a  fence  across  the  northern  end  of  the  alley, 
where  it  enters  the  street,  and  has  ever 
since  maintained  the  fence  and  occupied  the 
alley  as  a  part  of  his  premises,  completely 
preventing  the  use  of  the  alley  by  plaintiff 
or  others  as  a  way.  The  plaintiff  l)egan  this 
action  to  enjoin  the  continuance  of  the  ob- 
struction. The  findings  state  the  facts 
aforesaid,  but  further  state  that  the  alley 
was  of  no  use  or  benefit  to  the  plaintiff,  that 
its  closing  caused  plaintiff  no  damage,  and, 
hence,  that  she  was  not  entitled  to  an  in- 
junction. 

It  is  a  thoroughly  established  proposition 
in  this  state  that,  when  one  lavs  out  a  tract 
of  land  into  lots  and  streets,  and  sells  the 
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lots  by  reference  to  a  map  which  exhibits 
the  lots  and  streets  as  they  lie  with  relation 
to  each  other,  the  purchasers  of  such  lots 
have  a  private  easement  in  the  streets  oppo- 
site their  respective  lots,  for  ingress  and 
egress  and  for  any  use  proper  to  a  private 
way,  and  that  this  private  easement  is 
entirely  independent  of  the  fact  of  dedica- 
tion to  public  use,  and  is  a  private  appur- 
tenance to  the  lots,  of  which  the  owners  can- 
not be  devested  except  by  due  process  of 
law.  Kittle  v.  Pfeiflfer,  22  Cal.  490;  Petit- 
pierre  v.  Maguire,  155  Cal.  250,  100  Pac. 
690;  Prescott  v.  Edwards,  117  Cal.  304,  59 
Am.  St.  Rep.  186,  49  Pac.  178;  Schaufele 
V.  Doyle,  86  Cal.  109,  24  Pac.  834;  Eachus 
V.  Los  Angeles  Consol.  Electric  R.  Co.  303 
Cal.  617,  42  Am.  St.  Rep.  149,  37  Pac.  750; 
Cushing-Wetmore  Co.  v.  Gray,  152  Cal.  122, 
125  Am.  St.  Rep.  47,  92  Pac.  70;  Williams 
V.  Los  Angeles  R.  Co.  150  Cal.  594,  89  Pac. 
330;  King  v.  Dugan,  150  Cal.  263,  88  Pac. 
926;  Archer  v.  Salinas  City,  93  Cal.  49, 
16  L.R.A.  145,  28  Pac.  839;  Grogan  v.  Hay- 
ward  (C.  C.)  6  Sawy.  498,  4  Fed.  163; 
Gormley  v.  Clark,  134  U.  S.  350,  33  L.  ed. 
914,  10  Sup.  Ct.  Rep.  554.  It  is  claimed 
on  behalf  of  the  defendants  that  this  private 
right  of  way  is  limited  to  the  use  necessary 
for  ingress  and  egress,  and  that  it  embraces 
only  the  street  which  abuts  upon  the  par- 
ticular lot  in  question  and  such  other  streets 
as  may  lead  therefrom  to  some  public  high- 
way or  public  place.  There  are  decisions  in 
other  states  which  place  these  limits  upon 
the  private  easements,  and  in  §  247  of  Jones 
on  Easements  the  rule  is  so  stated.  The  de- 
cisions in  this  state  do  not  recognize  such 
distinction,  and  we  do  not  think  it  is  found- 
ed in  good  reason. 

When  a  lot  conveyed  by  a  deed  is  de- 
scribed by  reference  to  a  map,  such  map 
becomes  a  part  of  the  deed.  If  the  map 
exhibits  streets  and  alleys,  it  necessarily 
implies  or  expresses  a  design  that  such  pas- 
sageways shall  be  used  in  connection  with 
the  lots,  and  for  the  convenience  of  the 
owners  in  going  from  each  lot  to  any  and 
all  the  other  lots  in  the  tract  so  laid  ofT. 
The  making  and  filing  of  such  a  plat  duly 
signed  and  acknowledged  by  the  owner,  as 
was  the  case  here,  is  equivalent  to  a  dec- 
laration that  such  right  is  attached  to  each 
lot  as  an  appurtenance.  A  subsequent  deed 
for  one  of  the  lots,  referring  to  the  map  for 
the  description,  carries  such  appurtenance 
as  incident  to  the  lot.  Such  we  understand 
to  be  the  true  foundation  for  the  rule  first 
above  stated.  W'here  streets  are  laid  out 
and  exhibited  on  the  ground  and  no  map 
is  made,  but  lots  are  sold  upon  the  rep- 
resentation that  such  streets  exist,  the  ap- 
purtenant right  to  use  the  streets  is  not 
expressed  in  the  grant,  and  in  such  cases  it 
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is  declared  to  rest  upon  the  doctrine  of 
equitable  estoppel.  Prescott  v.  Edwards, 
supra.  If  this  implied  grant  is  the  founda- 
tion of  the  doctrine  in  question,  where  Uie 
sale  is  by  reference  to  a  map,  it  is  difficult 
to  perceive  any  ground  for  a  distinction 
which  would  limit  the  appurtenant  way  to 
the  streets  necessary  for  access  to  the  out- 
side world.  It  is  obvious  that  the  con- 
venience of  the  use  of  the  way  over  the  side 
streets,  as  compared  with  those  leading  to 
general  public  highways,  is  merely  a  matter 
of  degree,  and  that  it  does  ndt  affect  the 
technical  right.  The  decisions  of  other 
states,  for  the  most  part,  make  no  such  dis- 
tinction. The  cases  which  suggest  or  hold 
that  no  such  appurtenance  is  given  in  side 
streets  are  those  in  which  time  had  shown 
that  the  scheme  of  subdivision  and  settle- 
ment as  a  part  of  a  town  or  village  huA 
failed,  in  whole  or  in  part;  or  where  the 
lots  on  the  closed  streets  were  unoccupied, 
and  where  such  lots  and  interlying  streets 
were  used  for  agriculture  or  other  purposes 
incompatible  with  use  for  dwellings  or  busi- 
ness, and  which  rendered  such  streets  use- 
less; or  where  the  lot  in  question  was  so 
remote  from  the  closed  street  that  the  dam- 
age wa^  infinitesimal,  and  the  remedy  by  in- 
junction was  considered  inapplicable  on  tiie 
ground  that  the  law  does  not  regard  trifles. 
The  prevailing  doctrine,  however,  seems  to 
be  that  the  technical  right  extends  to  all 
the  streets,  and  that  it  will  be  enforced  in 
equity  with  respect  to  all  the  streets  whieh 
the  particular  lot  owner  has  occasion  to  ii^. 
but  that  the  closing  of  a  remote  street  whicii 
can  be  of  no  material  benefit  to  the  particu- 
lar lot  in  question  will  not  in  general  be 
enjoined. 

In  the  present  case  the  alley  lies  directly 
opposite  plaintifTs  lot,  it  leads  toward  the 
ocean  beach,  and  it  gives  access  to  the  right 
of  way  and  track  of  the  railroad.  This  may 
or  may  not  at  the  present  time  be  open  to 
the  general  public  for  passage  to  the  station. 
but  such  passage  may  be  allowed  in  the 
future,  and  in  that  event  the  alley  would  br 
more  valuable  to  the  lot.  The  defendant  ha^ 
no  right  to  permanently  close  the  alley  be- 
cause of  any  uncertainty  on  this  point 
The  plaintiff  is  entitled  to  whatever  beneSt 
may  exist  from  the  prospect  that  such  u# 
may  be  permitted  in  the  future.  The  eri 
dence  shows  that  it  has  been  so  used  in  the 
past. 

There  is  a  finding  that -the  alley  has  not 
been  used  for  passage  to  and  from  tbe 
streets  of  the  tract  or  the  houses  tiiereoa. 
to  or  from  said  railroad  right  of  way.  Tbi* 
is  contrary  to  the  evidence.  It  appear? 
without  contradiction  that  it  had  been  u<«d 
by  the  plaintiff  and  others  for  paasage  ob 
foot   to  such   an   extent   that  there  was  » 
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path  made  which  was  distinctly  visible.  It 
is  established  by  the  findings  and  the  evi- 
dence that  the  alley  was  of  sufficient  benefit 
to  the  plaintiff  as  a  private  appurtenance 
to  the  lot,  to  support  a  complaint  for  an 
injunction  to  prevent  its  obstruction.  The 
conclusion  that  it  is  of  no  use  or  benefit  to 
plaintiff  or  to  her  land,  and  that  its  closure 
causes  her  no  injury,  is  not  sustained  by 
the  facts  proven. 

The  rule  is  that  if  an  obstruction  to  a 
priv&te  easement  is  continuous,  exclusive, 
and  under  claim  of  right,  so  that  it  will 
eventually  destroy  the  easement  by  adverse 
possession  thereof,  an  injunction  will  be 
granted  against  such  obstruction,  although 
substantial  damage  has  not  yet  been  caused 
by  the  obstruction.  In  such  a  case  the  dam- 
age will  be  substantial  when  the  adverse 
occupation  has  extinguished  the  right  of 
way.  This  is  sufficient  to  justify  the  in- 
junction to  prevent  the  continued  occupa- 
tion, which  would  eventually  operate  to 
take  a  right  in  real  property  from  the  true 
owner.  Mendelson  v.  McCabe,  144  Cal.  232, 
103  Am.  St.  Rep.  78,  77  Pac.  915,  and  cases 
there  cited.  This  case  also  decides  that 
where  such  trespasses  are  of  a  continuing 
nature,  and  the  damage  for  each  day's  ob- 
struction is  insignificant,  the  remedy  of  suc- 
cessive actions  at  law  for  such  damages  is 
inadequate,  and  equity  will  interpose  by  in- 
junction. 

The  judgment  and  order  are  reversed. 

We  concur:    AngeNottl,  J.;  Sloss,  J. 


IBAHO   SUPREME  COURT. 

WILLIAM  F.  NICHOLLS,  et  al.,  Respts., 

V. 

LEWIS    &   CX.ARK   MINING   COMPANY, 

Appt. 

(—  Idaho,  — ,  109  Pac.  846.) 

Mine  ^  excessive  location  ^  effect. 

1.  Where  an  excessive  mineral  location 
has  been  made  through  mistake,  while  the 
locator  was  acting  in  good  faith,  the  loca- 
tion will  be  void  only  as  to  the  excess;  but 
where  the  locator  has  purposely  included 
within  his  exterior  boundaries  an  excessive 
area  with  the  fraudulent  intent  of  holding 
the  entire  area  under  one  location,  such 
location  is  void;  or,  if  made  so  large  that 
the  location  cannot  be  deemed  the  result  of 
innoeent  error  or  mistake,  fraud  may  be  pre- 
sumed. 

Same  —  boundaries. 

2.  Where   the   exterior   boundaries   of   a 

Headnotes  by  Ailshie,  J. 
2S  LJl.A.(N.S.) 


mineral  location  include  such  an  unreason- 
ably excessive  area  that  such  boundary 
lines  cannot  be  said  to  impart  notice  to  a 
prospector  of  a  mineral  location  or  dis- 
covery within  the  reasonable  distance  of  a 
lawful  claim  as  located  under  the  statute, 
such  location  will  be  held  void  on  the 
ground  that  the  boundaries  of  the  claim 
have  never  been  marked  and  established  as 
required  by  law. 

(May  14,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Ck)urt  for  Shoshone 
County  in  plaintiflfs*  favor  in  a  suit  in  sup- 
port of  an  adverse  claim  to  a  certain  mining 
claim  filed  in  the  United  States  land  office 
at  Cceur  d'Alene,   Idaho.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gray  &  Knight,  William  K. 
Shissler,  and  Therrett  Towles,  for  ap- 
pellant : 

The  locations  of  the  plaintiffs  were  so 
excessive  in  size  as  to  be  void. 

Burke  v.  McDonald,  2  Idaho,  683,  33  Pac. 
49. 

The  subsequent  locator  is  at  least  en- 
titled to  the  excess. 

Ibid.;   Stemwinder  Min.  Co.  v.  Emma  & 

Note,  —  Effect  of  excessive  location  of 
mining  claim. 

The  early  cases  upon  this  point  will  be 
found  gathered  in  a  section  of  the  note  on 
the  location  of  mining  claims,  in  7  L.R.A. 
(N.S.)  763,  and  this  note  includes  only 
the  decisions  rendered  since  the  writing  of 
that  note. 

In  Flynn  Group  Min.  Co.  v.  Murphy 
(Idaho)  109  Pac.  851,  where,  through  an 
innocent  error,  there  was  an  excess  of 
ground  in  the  location  of  a  lode  claim,  it 
was  held  valid  onl^  to  the  extent  called  for 
by  the  notice,  and  it  was  further  held  that 
subsequent  locators  might  locate  the  ex- 
cess. With  reference  to  Justice  McBride*s 
language  in  Atkins  v.  Hendree,  1  Idaho, 
95,  to  the  effect  that  to  claim  more  than 
the  law  allowed  was  no  fraud  on  others, 
since  they  had  the  same  means  of  ascertain- 
ing the  attempted  fraud  as  the  other  had 
to  commit  it,  the  court  said:  "Chief  Jus- 
tice McBride  virtually  holds  in  the  case  of 
Atkins  V.  Hendree,  supra,  that  no  fraud 
can  be  perpetrated  where  there  exists  the 
same  means  of  ascertaining  or  discovering 
the  fraud  that  the  other  parties  had  to 
commit  it.  We  cannot  assent  to  that  doc- 
trine, for,  as  we  view  it,  a  fraudulent  act 
still  remains  fraudulent  even  though  there 
exists. very  plain  and  simple  means  of  as- 
certaining or  discovering  the  fraud.  Where 
a  claim  is  located  in  good  faith  and  con- 
tains some  excess  of  ground,  the  location  is 
valid  except  as  to  the  excess,  and  others 
who  may  desire  to  make  a  location  may 
measure  the  ground  and  confine  the  first 
locator  to  the  limits  proscribed  by  law.  This 
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L.  C.  Consol.  Min.  Co.  2  Idaho,  456,  21  Pac. 
1040;  Lindley,  Mines,  §  362;  Snyder, 
Mines,  397,  398. 

Messrs.  Kerns  &  Ryan,  for  respondents : 

The  location  of  «  claim  excessive  in  size 
will  only  be  void  as  to  the  excess,  if  the 
excess  is  not  attributable  to  a  fraudulent 
act  of  the  locator,  but  to  an  innocent  mis- 
take. 

27  Cyc.  Law  &  Proc.  p.  661 ;  Howeth  v. 
Sullenger,  113  Cal.  547,  45  Pac.  841; 
Gohres  v.  Illinois  &  J.  Gravel  Min.  Co.  40 
Or.  516,  67  Pac.  666;  Richmond  Min.  Co. 
V.  Rose,  114  U.  S.  676,  29  L.  ed.  273,  5  Sup. 
Ct.  Rep.  1055;  Lindley,  Mines,  §  362; 
Mcintosh  V.  Price,  58  C.  C.  A.  136,  121 
Fed.  716;  Hansen  v.  Fletcher,  10  Utah,  266, 
37  Pac.  480;  Taylor  v.  Parenteau,  23  Colo. 
368,  48  Pac.  605;  Jupiter  Min.  Co.  v.  Bodie 
Consol.  Min.  Co.  7  Sawy.  96,  11  Fed.  666; 
Atkins  V.  Hendree,  1  Idaho,  95;  Stemwinder 
Min.  Co.  V.  Emma  &  L.  C.  Consol.  Min.  Co. 
2  Idaho,  461,  21  Pac.  1040,  affirmed  in  37  L. 
ed.  941,  13  Sup.  Ct.  Rep.  1052. 

The  sufficiency  of  each  notice  of  location 
depends  upon  the  facts  and  circumstances 
surrouncUng  it,  and  will  be  liberally  con- 
strued in  the  light  of  such  facts  and  circum- 
stances, when  it  appears  that  the  locations 
have  been  made  in  good  faith. 

Bismark  Mountain  Gold  Min.  Co.  v. 
North  Sunbeam  Gold  Co.  14  Idaho,  516,  95 
Pac.  14. 

Allshie,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  adverse  suit  which  was  com- 
menced by  the  respondents  claiming  to  be 
the  owners  of  the  Senator  lode  claim,  with 
which  it  was  alleged  the  Louis  and  Clark 
lode  claims  conflicted.  On  September  4, 
1905,  W.  Z.  Pepper,  a  prospector  and  the 
predecessor  in  interest  of  the  appellant  cor- 


poration, discovered  a  vein  of  mineral-bear- 
ing rock  in  the  Hunter  mining  district, 
Shoshone  county,  and  thereupon  posted  tvo 
notices  of  location,  one  for  the  Louis  ud 
the  other  for  the  Clark  claim.    The  validitT 

• 

of  the  discovery  is  not  questioned.    At  ti% 
time  of  making  the  discovery  and  postinir 
the    notices.    Pepper    met     the     respondent 
Gribble,     who     informed      him      that    be 
(Gribble)    owned  certain  claims  which  em 
braced    the    ground    Pepper    was   about  to 
locate.    It  seems  that  he  then  §tated  that  lie 
owned  ground  embraced  in  four  claims  in 
a  compact  body,  being  3,000  feet  in  Ioni:tii 
by  1,800  feet  in  width.     These  claims  were 
named,   respectively,   the   **Senator,"  **Lost 
Booze,"      "Pri/.e,"      and      "Princess."    The 
claim     with     which     it     is    'urged     that 
Pepper's      locations      conflicted     was    the 
so-called   "Senator."     At  the  time  of  Pep- 
per's  discovery   and    location,   he    did   not 
know  of  the  existence  of  the  Senator  claim, 
except  what  Gribble  told  him.     Gribble  did 
not,  and   apparently  could  not,  show  Pep- 
per the  stakes  to  the  Senator  claim.    Pepper 
testifies  that  Gribble  did  not  point  out  or 
sliow  him  any  of  the  stakes  or  corners  or 
the  disoovery  on  the  Senator,  but  that,  on 
the   contrary,   Gribble    told    him  that  the 
stakes  had  either  been  removed  or  buritej 
down.     Gribble,   however,   testifies  that  \\t 
pointed    out    the     stake     at    the   southe.iet 
corner   of   the  Senator   and   also    the   eu^t 
center  end  stake.     He  says:     "I  told  him 
[Pepper]  where  they  were, — two  or  tliree  of 
the   corners.     Only   one   of   them   stakes  1 
told    him    at  the   southeast  comer  oi  the 
Senator    and    the    center     post.      I    didiit 
know  where  the  otiiers  was ;  I  couldii*t  lind 
any."    After  this  conversation,  Pepper  wen: 
to  the  county  recorder's  ofBce  at  Walboe, 
and  ascertained  from  the  records  the  nain^s 
and  descriptions  of  the  claims  that  Gribbie 


court  therefore  holds  that  a  subsequent  loca- 
tor may  measure  the  ground  of  a  prior 
location  from  the  discovery,  and  ascertain 
the  extent  of  such  location,  and  if  it  con- 
tains more  ground  within  its  boundaries 
than  is  described  in  the  location  notice,  and 
more  land  than  can  be  located  under  one 
location,  the  subsequent  locator  may  locate 
the  excess  and  maintain  his  right  thereto. 
This  rule  applies  to  locations  not  fraudu- 
lent on  account  of  containing  an  unreason- 
able excess  of  ground,  and  it  has  no  appli- 
cation to  fraudulent  locations  such  as  in 
the  case  of  Nicholls  v.  Lewis  &  C.  Min. 
Co.,  for,  if  the  location  is  absolutely  void,  the 
ground  included  therein  has  not  been  segre- 
gated thereby  from  the  public  domain. 
There  is  no  contention  made  in  the  case 
at  bar  that  the  excess  in  the  Snowdrift 
28  L.R.A.(N.S.) 


location,  if  there  was  any,  was  the  result  cf 
fraudulent  intent,  but  we  think  it  is  con- 
ceded that  such  excess,  if  there  was  t«y, 
was  the  result  of  innocent  error." 

In  Jones  v.  Wild  Goose  Min.  &  Trading: 
Co.  —  L.R.A.(N.S.)  — ,  177  Fed.  95,  whert 
a  placer  mining  claim  for  20  acres  actuall.* 
included  22  acres,  but  it  appeared  tJiat  t'l" 
locators  had  acted  in  good  faith,  it  was 
held  invalid  only  to  the  extent  of  tlie  t^ 
cess,  and  until  the  locators  were  given  i»»' 
tice  of  the  excess  and  an  opportunity  t' 
select  and  cast  off,  it  was  held  that  mu'. 
excess  was  segregated  from  the  public  d«- 
main  and  exempt  from  relocation.  And  t«> 
the  same  effect  are  Waskey  v.  Hammer,  95 
C.  C.  A.  305,  170  Fed.  31,  and  Zimmennan 
V.  Fuuchion,  89  C.  C.  A.  63,  161  FeJ.  S59. 

J.  T.  W. 
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had  located  in  that  locality.  He  found  that 
the  location  notice  of  the  Senator  described 
that  claim  as  adjoining  the  Lost  Booze  on 
the  north  and  the  Princess  on  the  east.  He 
also  found  that  these  various  location 
notices  claimed  ground  to  the  extent  of 
600  feet  in  width  and  1,500  feet  in  length 
for  every  claim.  He  thereupon  returned 
to  the  ground,  taking  with  him  a  100-foot 
tape  measure,  found  the  discovery  cut  or 
shaft  on  the  Lost  Booze  claim,  measured 
900  feet  north  from  this  discovery,  which 
allowed  300  feet  for  the  north  half  of  the 
Lost  Booze  and  a  full  width  of  600  feet  for 
the  Senator.  He  there  established  the  south 
line  of  the  Louis  claim.  He  thereupon 
staked  his  claim,  and  also  located  fo  the 
east  of  that  claim  the  Clark  lode.  These 
claims  as  then  located  and  staked  on  the 
ground  contained  substantially  the  same 
area  and  practically  identical  lines  with 
the  same  claims  as  sur\'eyed  for  patent. 

The  evidence  on  the  part  of  the  appellant 
shows  that  Pepper  and  his  associates  and 
those  who  worked  for  him  were  unable  to 
find  any  of  the  stakes  on  the  Senator  claim, 
except  one  tree  that  was  squared  and  on 
which  there  were  no  markings,  and  which 
Pepper  testified  that  Nicliols  marked  as  the 
east  center  end  of  the  Senator  subsequent  to 
Pepper's  location  of  the  Louis.  It  is  con- 
ceded by  all  parties  that  there  was  no 
location  notice  posted  on  the  Senator  at 
the  time  of  the  Louis  location. 

The  testimony  of  the  respondents, 
Nicholls  and  Gribble,  and  their  witnesses, 
shows  that  the  Lost  Booze  claim  was  lo- 
cated in  1901,  and  the  Prize,  Princess,  and 
Senator  were  located  in  1903.  The  Lost 
Booze,  the  Senator,  and  the  confiict  with 
the  Louis  and  Clark  claims,  are  shown  by 
the  following  diagram  made  from  the  sur- 
veyor's notes  (see  next  page) : 

The  Prize  claim  adjoins  the  Lost  Booze  on 
the  west,  and  the  Princess  adjoins  the 
Prize  on  the  north  and  the  Senator  on  the 
west.  These  two  claims,  however,  are  not 
involved  in  this  case,  and  only  appear  as 
two  of  the  group  of  claims  which  the  re- 
spondents were  attempting  to  hold  at  the 
time  of  the  location  by  Pepper  of  the  Louis 
and  Clark  claims.  On  or  about  the  18th  of 
September,  1906,  the  respondents  employed 
an  engineer  to  make  a  survey  of  these  four 
claims.  It  was  ascertained  from  that  sur- 
vey that  the  ground  covered  by  the  four 
locations  comprised  a  compact  area  of  about 
4,649  feet  in  length  by  2,075  feet  in  width; 
whereas  it  could  lawfully  have  embraced  in 
the  four  locations  only  an  area  of  1,200  feet 
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in  width  by  3,000  feet  in  length.  It  was 
also  shown  by  that  survey  that  the  Senator 
claim  had  an  average  width  of  about  1,065 
feet  by  an  average  length  of  about  2,067 
feet.  In  other  words,  this  claim  embraced 
an  area  equal  to  more  than  two  and  one- 
third  full  claims.  The  respondents  there- 
fore had  actual  knowledge  from  September, 
1906,  of  the  area  and  extent  of  the  Senator 
claim,  as  they  insist  that  it  was  staked  on 
the  ground*  They  made  no  effort,  however, 
toward  drawing  in  their  lines  or  making  an 
amended  location,  until  after  the  appellant 
had' applied  for  patent  and  after  the  respond- 
ents had  filed  their  adverse  suit.  Their  lines 
were  not  readjusted  until  March  31,  1908, 
on  which  latter  date  the  surveyor  made  nn 
amended  location,  and  they  staked  the 
ground  to  conform  with  the  amended  lo- 
cation which  covers  'the  ground  in  confiict 
in  this  action. 

It  is  contended  by  the  appellant  in  this 
case  that  respondents'  locations  of  the  Sena- 
tor, the  Lost  Booze,  the  Prize,  and  Princess 
are  so  excessive  in  area  as  to  render  the  lo- 
cations void.  While  counsel  for  appellant 
do  not  place  their  reliance  in  so  many 
words  on  failure  of  the  locators  to  properly 
mark  the  boundaries  of  their  claims  by 
establishing  at  each  corner  thereof  and  at 
any  angle  in  the  side  lines  a  monument 
marked  with  the  name  of  the  claim  and 
comer,  etc.,  as  required  by  the  statute 
(§  3207,  Rev.  Codes),  still  the  argument 
leads  to  that  conclusion  and  results  in  that 
position.  It  is  said  in  the  brief  that  the 
location  is  a  fraudulent  location  by  reason 
of  the  excessive  area  embraced  within  the 
pretended  external  boundaries,  and  that 
this  fraud  is  further  emphasized  and  estab- 
lished by  the  fact  that,  although  the 
locators  had  positive  proof  in  September, 
1906,  when  the  survey  was  made,  of  the 
excessive  size  of  the  claims,  still  no  effort 
was  made  to  adjust  the  external  bound- 
aries, or  to  re-establish  the  comers  and  the 
stakes  and  monuments  upon  the  true  line 
as  required  by  law,  until  after  the  appellant 
had  applied  for  a  patent  and  the  adverse 
suit  had  been  instituted. 

Considerable  discussion  has  taken  place 
among  the  courts  and  text  writers  as  to 
the  effect  of  a  location  which  includes  with- 
in its  boundaries  an  area  in  excess  of  the 
statutory  maximum.  After  an  examination 
of  all  the  authorities  that  have  been  called 
to  our  attention  bearing  on  this  subject,  we 
are  inclined  to  the  belief  that  the  more 
reasonable  rule,  and  one  eminently  just  and 
equitable,  is  that  adopted  by  this  court  in 
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Burke  v.  McDonald,  2  Idaho,  679,  33  Pac. 
49.  The  court  there  said:  "Were  tlie 
boundaries  of  the  Mammoth  so  large  as  to 
render  the  location  void?  Easterly  of  the 
discovery  point  it  was  marked  about  150 
feet  longer  than  the  calls  of  the  notice,  and 
was    considerably    wider    than    allowed    by 


law,  while  the  westerly  1,000  feet  was 
marked  substantially  correct  in  size. 
Strict  accuracy  in  the  marking  of  claims 
cannot  be  expected  or  required.  The  char- 
acter of  the  ground  over  which  the  locator 
must  make  his  measurements  must  be  con- 
sidered;   if  even,   with   unobstructed  view. 
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greater  accuracy  would  be  required  than 
when  the  surface  is  broken,  and  covered  with 
timber.  If  a  claim  is  made  excessive  in  size 
with  fraudulent  intent,  it  is  void.  If  made 
so  large  that  it  cannot  be  deemed  the  result 
of  innocent  error,  fraud  will  be  presumed; 
or  if  from  any  cause  it  be  made  so  large 
and  with  such  indistinct  markings  that  its 
boundaries  cannot  be  readily  traced,  and 
Mubsequent  locators,  after  reasonable  dili- 
gence, cannot  find  the  same,  it  would  be 
void  as  against  another  location  made  in 
good  faith.  Just  what  excess  will  be  toler- 
ated, or  what  will  vitiate,  cannot  be  defined, 
but  must  depend  somewhat  upon  the  circum- 
stances of  each  case.  In  Montana,  it  has 
been  held  a  claim  located  1,763  feet  long 
is  voidj  and  the  tendency  there  is  toward 
strict  accuracy  of  boundary;  while  in. other 
courts  it  has  been  held  that,  in  the  absence 
of  fraud,  the  claim  will  be  held  void  only 
as  to  the  excess.  Stemwinder  Min.  Co.  v. 
Emma  &  L.  C.  Consol.  Min.  Co.  2  Idaho, 
4.56,  21  Pac.  1040;  Richmond  Min.  Co.  v. 
Rose,  114  U.  S.  579,  29  L.  ed.  273,  6  Sup. 
Ct.  Rep.  1055;  Jupiter  Min.  Co.  v.  Bodic 
Consol.  Min.  Co.  (C.  C.)  7  Sawy.  100,  11 
Fed.  675.  In  this  case  it  appears  the 
ground  is  such  that  accuracy  in  measure- 
ment could  not  be  expected;  also  that  the 
Lackawanna  was  discovered  and  located 
mostly  on  the  westerly  end  of  the  Mam- 
moth, where  the  latter  was  correctly 
marked.  It  cannot  be  presumed,  from  all 
the  circumstances  of  the  case,  tite  Lacka- 
wanna locators  were  misled  by  tliese  mark- 
ings, and  the  conclusion  of  the  trial  court 
is  sustained."  • 

Substantially  the  same  rule  was  sug- 
gested by  the  supreme  court  of  Oregon  in 
Gohres  v.  Illinois  &  J.  Gravel  Min.  Co.  40 
Or.  510,  67  Pac.  666,  wherein  that  court 
said:  "Where  an  excessive  location  has 
been  made  through  mistake,  while  acting  in 
good  faith,  as  where  the  locator  sets  his 
stakes  and  estimates  his  distances  without 
chain  or  compass,  it  is  void  only  as  to  the 
excess.  This  rule  is  of  general  application, 
except,  it  may  be,  where  the  excess  is  so 
large  as  to  give  rise  to  an  inference  of  bad 
faith." 

Substantially  the  same  statement  was 
made  in  Richmond  Min.  Co.  v.  Rose,  114  U. 
S.  576,  29  L.  ed.  273,  5  Sup.  Ct.  Rep.  1055. 
This  latter  case,  however,  has  been  cited  by 
some  text  writers  as  supporting  the  con- 
tention that  the  location  of  an  excessive 
area  will  never  avoid  the  claim,  but  will 
only  render  it  voidable  to  the  extent  of 
the  excess.  The  question  that  was  being 
discussed  by  the  Supreme  Court  in  that 
oase,  as  well  as  the  language  used  by  the 
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learned  justice  who  wrote  the  opinion,  en- 
tirely fails  to  justify  the  assertion  that  this 
case  goes  to  the  extent  claimed.  The  opin- 
ion in  that  case  specifically  bases  the  rule 
^announced  on  the  principle  of  "good  faith" 
in  the  locator. 

It  is  true,  as  contended  by  appellant,  that 
it  has  been  held  by  the  supreme  court  of 
Montana  in  two  cases  (Hauswirth  v. 
Butcher,  4  Mont.  290,  1  Pac.  714,  and 
Leggatt  V.  Stewart,  5  Mont.  107,  2  Pac. 
320),  that  "the  location  of  a  mining  claim 
must  conform  in  all  respects  to  the  statute 
authorizing  it,  and  boundaries  beyond  the 
extent  of  the  location  are  no  boundaries  at 
all,"  and  accordingly  the  court  held  that 
a  claim  that  was  staked  and  marked  on 
the  ground  2,000  feet  in  length,  was  in 
fact  and  in  law  not  marked  and  bounded  on 
the  ground  at  all,  and  was  therefore  void. 
We  think  that  rule  is  too  strict  and  severe, 
and  we  would  not  be  willing  to  go  to  that 
extent 

Mr.  Lindley,  in  vol.  1,  §  362,  of  his  work 
on  Mines,  speaking  of  this  subject,  says: 
"The  courts  uniformly  hold  that  such  a 
location,  where  it  injures  no  one  at  the  time 
it  is  made,  and  where  it  has  been  made  in 
good  faith,  is  voidable  only  to  the  extent 
of  the  excess.  .  .  .  An  excessive  lo- 
cation cannot  be  said  to  be  a  fraud  upon 
others.  It  cannot  take  away  rights  already 
acquired  by  prior  appropriation.  A  location 
within  the  statutory  limit  cannot  accom- 
plish this.  As  to  subsequent  locators,  they 
can  measure  the  ground  from  the  prelimi- 
nary discovery  notice,  which  is  universally 
posted  at,  or  in  reasonable  proximity  to, 
the  point  of  discovery." 

It  should  be  remembered  that  it  takes 
more  than  the  posting  of  a  "discovery 
notice"  to  constitute  a  valid  location  of  a 
mining  claim.  Section  3207,  Rev.  Codes, 
and  §  2320,  U.  S.  Rev.  Stat.  U.  S.  Comp. 
Stat.  1901,  p.  1424.  It  is  just  as  essential 
that  the  exterior  boundaries  of  the  claim  be 
marked  by  the  setting  of  posts  and  the 
erection  of  monuments  as  it  is  that  a  dis- 
covery notice  be  posted.  Indeed,  the  general 
rule  prevails  that  courses  and  distances  give 
way  to  the  actual  monuments  and  markings 
on  the  ground.  It  is  eminently  fair  and 
reasonable  and  just  to  say  that  an  innocent 
mistake  has  been  made  when  the  exterior 
boundaries  of  a  claim  are  marked  on  the 
surface  of  the  ground  25,  50  or  possibly  100 
feet  beyond  and  in  excess  of  the  are«  to 
which  the  claimant  is  actually  entitled 
under  the  statute,  and  that  such  posts  and 
monuments  impart  notice  to  a  prospector 
who  is  looking  for  vacant,  unappropriated 
public  domain  on  which  to  locate  a  mining 
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claim.  These  monuments  and  markings  on 
the  surface  of  the  ground  may  be  further 
said  to  direct  the  prospector  to  look  for 
the  location  notice  and  the  discovery  shaft 
or  tunnel  on  the  claim.  In  such  case,  how* 
ever,  he  has  a  right  to  assume  that  he  will 
find  the  location  notice  and  the  discovery 
within  the  boundary  of  a  statutory  claim 
from  the  point  where  he  discovers  the  monu- 
ments. If,  however,  the  exterior  monu- 
ments and  boundaries  as  established  by  the 
locator,  instead  of  being  100  feet  beyond 
where  it  should  be  located,  be  500  feet  away, 
what  is  to  be  said  of  the  notice  it  im- 
parts to  the  prospector,  or  as  to  whether 
this  in  fact  constitutes  the  exterior  boun- 
dary of  a  valid  claim  that  has  been  located 
in  conformity  with  law?  But  if  there  still 
be  any  doubt  about  the  validity  of  the  claim 
when  the  exterior  boundary  is  as  remote  as 
500  feet  beyond  what  the  law  permits,  can 
there  be  any  doubt  about  it  when  it  is 
6,000  feet  beyond  the  maxmium  limit  al- 
lowed by  law?  Is  the  prospector  in  such  a 
case  to  sweep  the  country  for  a  distance  of 
5,300  feet  or  6,500  feet,  as  the  case  may  be, 
to  find  the  discovery  hole  and  the  discovery 
or  location  notice  on  the  claim,  in  order  to 
measure  off  a  statutory  claim?  In  such  a 
case,  is  it  not  a  fact  that  no  valid  location 
has  ever  been  made  for  want  of  established 
monuments  and  posts  and  the  marking  of 
the  exterior  boundaries  of  the  claim?  In 
such  case  can  it  be  said  that  there  is  any 
valid  location?  Is  it  not  as  much  a  fraud 
on  the  prospector,  who  is  looking  for 
vacant  gpround  on  which  to  locate  a  mining 
claim,  to  hold  such  an  excessive  location 
valid,  and  thereby  exclude  him  from  lo- 
cating, as  it  would  be  to  allow  the  prior 
would-be  locator  to  exclude  him  from  any 
other  portion  of  the  public  domain? 

We  are  perfectly  safe,  we  think,  in  say- 
ing that  all  the  authorities,  with  the  pos- 
sible exception  of  the  two  Montana  cases, 
are  in  accord  in  holding  that  a  location  in 
a  reasonable  excess  of  the  maximum  area 
allowed  by  law,  which  is  honestly  and 
innocently  made,  will  be  permitted  and 
sanctioned  by  the  courts  to  the  extent  of  a 
lawful  claim.  But  just  tlie  point  at  which 
the  excess  becomes  so  great  as  to  render  the 
attempted  location  void  has  never  been  defi- 
nitely enunciated  by  any  of  the  courts,  so 
far  as  we  fire  able  to  find.  And  yet  it  i.s 
perfectly  apparent  that  we  must  reach  a 
limit  some  time,  beyond  which  no  court 
would  hold  that  there  had  ever  been  made 
any  valid  location,  by  reason  of  the  stakes 
and  monuments  attempting  to  include  such 
an  excessive  and  enormous  area  of  the  pub- 
lic domain  as  to  amount  to  no  markings  on 
the  ground  at  all,  and  imparting  no  notice 
to  the  prospector,  and  therefore  being  a 
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total  failure  to  comply  with  the  staiote  is 
its  requirements  that  the  locator  Bbtll 
"mark  the  boundaries  of  his  claim  by  esub- 
lishing  at  every  corner  thereof,  and  at  aor 
angle  in  the  side  lines,  a  monument  marked 
with  the  name  of  the  claim  and  the  comer 
or  angle  it  represents,"  etc.  The  locator 
cannot  be  allowed  to  stake  off  a  seetioD,  or 
a  township,  and  hold  it  as  one  claim.  Ibii 
must  necessarily  be  determined  upon  the 
facts  of  each  case.  The  general  character 
and  topography  of  the  country,  tlie  con- 
ditions and  season  of  the  year  in  which  the 
location  was  made,  tlie  opportunity  t]j« 
locator  has  had  for  learning  that  he  Ims 
made  an  excessive  location,  his  facilities  for 
measuring  the  claim,  and  his  subsequent 
conduct  with  reference  to  the  area  embraced 
in  the  claim,  are  all  proper  subjects  of  in- 
quiry and  consideration  in  determining  the 
good  faith  of  the  locator  of  the  esces9i>'e 
claim. 

Air.  Snyder,  in  volume  1  of  his  work  on 
Mines,  at  §  397,  in  considering  this  ques- 
tion and  referring  to  Burke  v.  McDonaM, 
says:  "The  supreme  court  of  Id.iho,  on  the 
other  hand^  has  reached  a  conclusion  some- 
what more  liberal  than  the  Montana  court, 
holding  that  if  the  excessive  boundaries  are 
the  result'  of  innocent  error,  the  claim 
should  be  held  valid,  except  as  to  the  excess, 
which  is  rejected;  but  if  the  excessive boimJ- 
aries  are  laid  with  fraudulent  intent,  the 
entire  claim  is  void.  As  indicated  in  the 
beginning  of  this  section,  the  latter  rule 
seems  the  sound  one.  .  .  .  The  princi- 
pal obstacle  to  be  encountered  in  applyin:: 
the  doctrine  enunciated  by  the  Idaho  court, 
as  we  view  it,  is  that  it  would  be  a  very 
difficult  matter  to  ascertain  in  a  particuLir 
case  whether  the  excessive  boundaries  weie 
laid  with  fraudulent  intent.  The  court  ctr- 
tainly  could  not  say  as  matter  of  law  that 
they  were  so  laid,  and  if  the  question  is 
considered  one  of  fact,  we  hardly  see  j"^t 
how  it  would  be  proved.  And,  after  all, 
what  object  has  the  locator  to  atteni|)t  to 
include  more  ground  in  his  location  than  is 
authorized  by  law?  When  he  makes  bis 
location  he  has  the  statute  staring  him  in 
the  face,  and  knows  that  whenever  he  ap- 
plies for  a  patent  to  his  claim  he  will  ll»'n 
be  restricted  to  the  amount  authorizetl  b) 
law.  We  think  the  Idaho  court  had  ti»«' 
correct  understanding  of  the  matter,  a"*l 
reached  the  conclusion,  which  should  have 
been  followed  in  the  later  cases,  when  it 
said,  speaking  through  Chief  Justice  M**- 
Bride:  'If  he  claims  more  than  the  law  al- 
lows, it  is  void  for  the  excess.  ...  To 
claim  more  than  the  law  allows  is  no  fraud 
on  others,  for  they  have  the  same  means  of 
ascertaining  the  pttcmptcd  fraud  that  tta 
other  has  to  commit  it.*" 
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It  will  be  observed  that  the  author  here 
calls  attention  to  the  case  of  Atkius  v.  Hei;- 
dree,  1  Idaho,  95,  in  which  Chief  Justice 
McBride,  speaking  for  the  territorial  court, 
enunciated  the  rule  from  which  Mr.  Lindley 
has  evidently  gathered  the  substance  of  his 
text,  to  which  we  have  heretofore  adverted. 
We  desire  to  say  at  this  time  that  we  are 
not  in  apcord  with  the  latter  portion  of  the 
opinion  in  Atkins  v.  Hendree,  which  is  quot- 
ed by  the  learned  author  and  to  which  he 
calls  specific  attention.  We  do  not  think  it 
is  the  duty  of  the  prospector  who  finds  a 
post  or  other  monument  erected  as  a  part 
of  the  exterior  boundary  of  a  mining  claim, 
to  sweep  the  country  for  an  unreasonable 
distance  to  find  a  location  or  discovery 
notice.  If  he  has  any  doubt  about  the 
monuments  properly  marking  the  exterior 
lines  of  the  claim,  it  is  his  duty  to  examine, 
within  the  limits  and  territory  which  the 
statute  authorizes  such  a  claim  to  include, 
and  perhaps  a  reasonable  area  contiguous 
thereto.  But  it  would  be  a  clear  fraud  on 
him  to  charge  him  with  notice  of  the  con- 
tents of  a  discovery  or  location  notice  at 
an  unreasonable  distance  beyond  the  limits 
or  confines  of  a  claim  which  the  monu- 
ments found  or  discovered  could  properly 
include. 

Coming,  now,  to  the  facts  of  this  specific 
case,  we  are  impelled  to  hold  that  the  exces- 
sive torea  included  in  the  Senator  and  Lost 
Booze  locations,  when  considered  in  the 
light  of  subsequent  events,  clearly  avoids 
the  Senator  location  and  renders  it  a 
nullity.  The  locator  of  the  Senator  learned 
definitely  and  to  a  certainty  in  September, 
1906,  that  he  had  included  within  the  ex- 
terior boundaries  of  that  location  an  area 
sufilcient  for  two  whole  claims  and  more 
than  one  third  of  another  claim,  and  yet 
he  made  no  effort  to  readjust  his  bound- 
aries.— ^to  set  new  stakes  and  monuments, 
— until  after  this  adverse  suit  had  been 
filed;  and  this,  too,  notwithstanding  the 
fact  that  the  locators  of  the  Louis  and 
Clark  claims  had  been  doing  their  work  on 
those  claims  and  had  been  developing  them, 
and  that  their  successor  in  interest  had 
done  the  work  which  it  claimed  sufficient  to 
entitle  it  to  a  United  States  patent  for  the 
claims.  Finally,  when  the  locators  of  the 
Senator  claim  came  to  adjust  their  bound- 
aries, they  did  the  very  thing  that  such  ex- 
cessive locations  would  permit,  and  that 
is  to  swing  the  claim;  and  so  they 
moved  the  claim  on  the  east  so  that  the 
southern  boundary  line  would  not  touch 
the  Lost  Booze,  and  then  swung  the  west 
end  of  the  claim  north  until  it  was  removed 
more  than  200  feet  from  the  north  line  of 
the  Lost  Booze.  All  the  while  their 
location  notice,  as  it  appeared  of  record, 
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!iad  advised  appellant  and  all  the  world 
that  the  Senator,  was  a  contiguous  and  ad- 
joining claim  to  the  Lost  Booze  on  the 
north.  They  also  adjusted  their  claim  so 
as  to  take  everything  within  their  original 
exterior  boundaries  on  the  east  and  thereby 
threw  off  more  than  500  feet  on  the  west. 
This,  of  course,  was  perfectly  proper  and 
legitimate,  if  it  is  permissible  to  locate  a 
claim  with  so  vast  an  area,  and  thereafter 
so  adjust  the  lines  within  the  exterior 
boundaries  of  a  large  location  as  to 
take  according  to  the  calls  of  the 
notice.  This  amended  location  was 
swung  so  as  to  include  the  discovery 
shaft  on  the  Louis  claim.  These  are  the 
very  things  against  which  the  law  is  made 
to  protect  prospectors.  It  should  be  furtlier 
observed  that,  at  the  time  of  the  location 
of  the  Louis  and  Clark,  there  was  no  dis- 
covery or  location  notice  posted  on  the 
Senator.  Indeed,  it  is  admitted  by  the 
locators  of  the  Senator  that  the  location 
notice  had  been  destroyed  prior  to  this 
time.  Of  course,  the  law  does  not  require 
the  locator  of  a  claim  to  keep  his  notice  up 
perpetually,  but  the  fact  that  it  was  gone 
shows  the  difficulty,  if  not  the  impossi- 
bility, of  the  locators  of  the  Louis  and 
Clark,  discovering  the  calls  or  situs  of  the 
notice,  and  thereby  fixing  the  true  maxi- 
mum boundaries  of  the  Senator  claim  on 
the  ground.  It  is  also  clear  that  if  any 
discovery  cut  actually  existed  on  the 
Senator,  it  was  very  indistinct.  It  is  the 
duty  of  the  locator  to  mark  the  boundaries 
of  his  claim,  and  it  is  the  duty  of  the 
subsequent  locator  to  keep  outside  of  and 
beyond   those   boundaries. 

Viewed  In  the  light  of  subsequent  events 
and  the  evidence  of  bad  faith  furnished  hy 
the  locator  himself,  it  is  clear  that  the  Sen- 
ator location  is  fraudulent  and  void,  and 
was  not  made  in  good  faith.  The  judgment 
in  this  case  should  be  reversed,  and  it  is 
so  ordered,  and  the  cause  is  remanded. 
Costs  in  favor  of  appellant. 

Sullivan,  Ch.  J.,  and  Stewart,  J.,  con- 
cur. 

A  petition  for  rehearing  having  been  liliMl, 
Sullivan,  Ch.  J.,  on  June  22,  1910,  handed 
down  the  following  additional  opinion: 

A  petition  for  a  rehearing  has  been  filed 
in  this  case.  Counsel  contends  that  there 
was  a  conflict  in  the  evidence  on  certain 
points  in  which  we  have  reversed  tne  trial 
court's  findings,  and  also  contends  that 
this  court  erred  in  holding  that  if  any  dis- 
covery cut  actually  existed  on  tlie  Senator 
claim,  it  was  very  indistinct,  and  that  tiie 
measurements  referred  to  should  have  been 
made  from  the  discovery  point  on  the  Sen- 
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ator  claim  instead  of  the  discovery  on  tltc 
Lost  Booze  claim.  After  this  court  held 
that  the  Senator  location  was  absolutely 
void  because  of  the  excessive  area  it  con- 
tained, it  mattered  not  what  the  findings  of 
the  trial  court  were  with  reference  to  tiie 
discovery  point  on  the  Senator  claim.  If 
the  location  was  absolutely  void  because  of 
the  excess,  it  could  not  be  sustained  under 
any  findings  whatever  with  reference  to  the 
discovery,  as  it  takes  more  than  a  dis- 
covery to  make  a  valid  location. 

After  a  careful  consideration  of  the  case, 
we  are  clearly  of  the  opinion  that  a  rehear- 
ing should  not  be  granted.  A  rehearing  is 
therefore  denied. 

Ailshie,  J.,  concurs.' 


W£ST   VIRGIXIA    SUPREME   COURT 
OF  APPKALS. 

L  L.   PARK  for   Use   of   C.   D.   Bouman, 

Appt., 

V. 

G.  W.  McCAULEY,  Exr.,  etc.,  of  Annie  R. 
Russell,  I^eceased,  et  al. 

(—  W.  Va.  — ,  67  S.  E.  174.) 

Execution  ^  lien  on  leg:acy. 

1.  A  writ  of  fieri  facias  in  the  hands  of 
an  officer  for  execution  is  a  lien  upon  a 
legacy  given  to  the  debtor. 

Same  —  enforcement. 

2.  A  suggestion  and  summons  to  answer 
it,  under  §§  10  and  11,  chap.  141,  Code 
1906,  do  not  create  a  lien,  but  are  only 
means  of  enforcing  an  execution  lien  al- 
ready existing. 

Same  —  payment  to  debtor  —  liability 
to  creditor. 

3.  One  paying  an  execution  debtor  a  debt, 
with  notice  of  an  execution  against  him, 
is  liable  therefor  to  the  execution  creditor. 

Justice  of  the  peace  ^  execution  ^  lien. 

4.  An  execution  issued  by  a  justice  has 
the  same  effect  as  a  lien  as  one  issued  upon 
a  judgment  of  a  circuit  court. 

(February  15,  1910.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Hardy  County  in  de- 
ff^ndants'  favor  in  a  suit  to  enforce  the  lien 

Headnotes  by  Brannon,  J. 


Note.  —A  search  has  failed  to  disclose 
any  other  cases  upon  the  question  whether 
an  execution  constitutes  a  lien  upon  an 
unpaid  legacy  in  the  hands  of  an  executor. 
This  question,  it  should  be  noted,  is  dis- 
tinct from  that  as  to  whether  a  levy  may 
be  made  under  an  execution  upon  such  a 
legacy;  upon  which  latter  question  a  num- 
ber of  decisions  may  be  found. 
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of  an  execution  against  the  proceeds  of  a 
certain  legacy.     Reversed. 

The  facts  are  stated  in  the  opinon. 

Messrs.  Benjamin  Dailejr  and  M.  W. 
<«anil>le  for  appellant: 

Messrs.  Gilkeson  &  McCaaley,  for  ap- 
pellees : 

An  execution  issued  by  the  clerk  of  the 
circuit  court  against  a  judgment  debtor,  ami 
placed  in  the  hands  of  a  sheriff,  is  not  a 
lien  on  funds  in  the  hands  of  an  executor 
or  administrator,  that  may  be  due  or  eom- 
ing  to  the  judgment  debtor. 

Brewer  v.  Button,  45  W.  Va.  107,  72 
Am.  St.  Rep.  804,  30  S.  K.  81;  1  Freeman, 
Executions,   §§   129-131. 

Section  2  of  chapter  141  of  the  Code  of 
1906  does  not  apply  to  executions  issued  by 
a  justice. 

State  V.  McKain,  66  W.  Va,  131,  49  8. 
E.  20;  Mountain  City  Mill  Co.  v.  Southern, 
46  W.  Va.  754,  34  S.  E.  782 ;  O'Connor  v. 
Dils,  43  W.  Va.  57,  26  S.  K.  354;  Bishop, 
Statutory  Crimes,  §§  126,  126a. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

C.  D.  Bouman  recovered  a  judgment  for 
money  before  a  justice  against  John  B.  Rus- 
sell. Annie  R.  Russell  died,  having  made  a 
will  bequeathing  her  property  to  John  B. 
Russell.  Her  property  consisted  of  person- 
alty. Bouman  had  an  execution  issued  from 
the  justice  on  his  judgment,  and  placed  in 
the  hands  of  a  constable.  The  execution 
was  docketed  in  the  execution  lien  book  in 
the  county  clerk's  office,  under  §  2,  chap 
141,  Code  1906.  G.  W.  McCauley  qualifiwi 
as  executor  of  Annie  R.  Russell.  He  had 
actual  notice  of  the  execution,  and  actual 
notice  of  such  recordation,  and  that  Bou- 
man claimed  from  it  a  lien  on  the  legac>' 
in  McCauley's  hands  as  executor.  (I  state 
the  fact  of  recordation,  though  it  does  not 
seem  to  me  that  recordation  is  notice  to  one 
paying,  but  only  to  a  purchaser.)  Several 
months  after  the  recordation  and  notice  of 
the  execution,  McCauley,  denying  that  the 
execution  bound  the  money  in  his  hands 
going  to  John  B.  Russell  under  said  will, 
paid  the  money  under  it  to  John  B.  Russell. 
Then,  I.  L.  Park,  the  constable  having  the 
execution,  and  Bouman,  brought  a  chancery 
suit  against  McCauley  as  executor  to  en- 
force the  lien  of  his  execution  against  any 
money  in  the  executor's  hands  going  to  Ru.*- 
sell,  if  any  yet  was  in  his  hands,  and,  if  not, 
to  compel  the  executor  to  pay  the  debt  cut 
of  what  money  he  had  paid  Russell  after 
notice  of  the  execution.  The  answer  of  Xic 
Cauley  admitted  the  facts  alleged  in  the 
bill,  and  admitted  notice  of  the  exeeution 
before  he  paid  the  money  to  Russell,  but 
denied  that  the  execution  was  a  lieo  on  the 
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legacy,  or  that  he  was  liable  for  money 
which  he  had  paid  Russell.  The  decree  ab- 
solved McCauley  from  liability  for  money 
so  paid  Russell,  but  decreed  to  complainant 
against  McCauley  a  small  sum  yet  in  his 
hands,  wholly  insufficient  to  pay  the  execu- 
tion.    Park  appeals  for  use  of  Bouman. 

It  is  insisted  by  counsel  that  the  execu- 
tion is  no  lien  on  the  legacy,  because  it  is 
in  the  hands  of  the  executor,  and  thus  in 
custodia  legia.  It  seems  to  us  unreasonable 
to  say  that,  under  the  sweeping  broad  lan- 
guage of  Code  1906,  chap.  141,  §  2,  an  exe- 
cution is  not  a  lien  on  money  going  to  a 
legatee.  The  section  says  that  the  execution 
shall  be  a  lien  "upon  all  the  personal  estate 
of  which  the  judgment  debtor  is  possessed, 
or  to  which  lie  is  entitled,  .  .  .  although 
not  levied  on,  nor  capable  of  being  levied 
on."  Is  not  a  legacy  "personal  estate  to 
which  he  is  entitled  T"  The  legatee  has  it 
not  in  possession,  but  is  entitled  to  it. 
What  is  the  object  of  this  provision?  To 
give  a  lien  on  all  personalty  in  possession, 
or  to  which  the  debtor  is  entitled,  though 
not  capable  of  being  levied,  as  a  chose  in 
action.  A  legacy  cannot  be  levied,  but  it 
is  property  known  in  law  as  a  chose  in 
action.  If  the  execution  is  no  Hen,  then  the 
creditor  is  without  remedy.  To  tliink  that 
a  large  legacy  is  not  amenable  to  creditors! 
What  other  means  has  the  creditor  for  en- 
forcement of  his  debtT  Look  at  the  need 
to  be  answered,  the  object.  This  lien 
searches  for  and  finds  all  personalty.  It 
may  be  a  legacy  in  the  hands  of  a  receiver. 
Even  if  in  custodia  legiSj  though  not  other- 
wise to  be  enforced,  it  may  get  the  creditor 
his  money  by  application  to  the  court  in 
whose  custody  the  fund  is.  A  lien  can  be 
created  on  a  fund  in  the  hands  of  a  court 
by  execution.  You  have  to  go  to  the  court 
for  payment;  but  you  have  a  lien.  There 
are  no  exceptions  to  this  lien  save  those  in 
the  section  specified.  I  will  not  reiterate 
the  cases  construing  this  section,  given  in  so 
many  decisions.  The  language  is  its  own 
construer.     Huling  v.  Cabell,  9  W.  Va.  522, 

27  Am.  Rep.  662;  Wiant  v.  Hays,  38  W. 
Va.  681,  23  L.R.A.  82,  18  S.  E.  807;  Puryear 
v.  Taylor,  12  Gratt.  401;  Charron  v.  Bos- 
well,  18  Gratt.  216.  In  Swann  v.  Sum- 
mers, 19  W.  Va.  125,  this  court  said  that 
a  legacy  could  not  be  subjected  by  garnisli- 
ment  of  the  executor,  he  not  owing  a  debt; 
but  said,  "this  fieri  facias  clearly  gives  him 
a  lien  on  this  legacy."  Tliere  it  is  held  that 
suit  may  be  maintained  in  equity  by  the 
motion' of  the  officer  or  any  one  interested 
to  enforce  the  lien, — a  pointed  case  to  show 
that  a  fieri  facias  is  a  lien  on  a  legacy  en- 
forceable in  equity.  It  may  even  be  at- 
tached so  as  to  create  a  lien.  Vance  ▼. 
McLaughlin,    8    Gratt.    289;     Sandidge    v. 
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Graves,  1  Patton  &  H.  (Va.)  101.  Then, 
why  not  subject  to  lien  by  execution?  The 
Code  makes  anyone  liable  for  the  lien  pay- 
ing to  the  execution  debtor  with  notice  of 
the  lien.  It  is  useless  to  refer  to  Brewer 
V.  Hutton,  46  W.  Va.  107,  72  Am.  St  Rep. 
804,  30  S.  £.  81,  saying  that  property  in 
custody  of  the  law  is  not  attachable,  and 
that  neither  the  administrator  nor  a  debtor 
of  the  estate  can  be  garnished.  Of  course 
not,  as  that  would  give  one  creditor  of  a 
dead  man  preference  over  others,  and  hinder 
the  settlement  of  the  estate.  When  one  dies 
his  assets  are  for  payment  of  all  debts,  and 
one  creditor  cannot,  by  garnishing  a  debtor 
of  the  decedent,  get  it  out  of  lawful  ad- 
ministration for  all.  That  was  an  attach- 
ment of  a  debt  going  to  an  estate.  This  is 
a  lien  on  a  legacy  payable  after  payment 
of  debts.    Different  cases. 

It  is  argued  that  McCauley,  having  paid 
Russell  before  the  chancery  suit  began,  is 
not  liable.  This  was  held  by  the  circuit 
court,  as  this  is  given  by  the  decree  as  a 
reason  for  absolving  McCauley  from  liabil- 
ity. The  suit  created  no  lien.  Without  an 
antecedent  independent  lien,  the  suit  would 
have  no  ground  on  which  to  rest.  It  is  a 
suit  only  to  enforce  the  pre-existing  lien  of 
the  fi.  fa.  Counsel  seek  to  support  that 
holding  by  saying  that  §  11  of  chapter  141, 
touching  suggestions  to  enforce  execution 
liens  against  persons  owing  the  debtor,  pro- 
vides that,  if  such  person  is  liable  at  the 
time  of  service  on  him  of  the  summons  to 
answer  the  suggestion,  he  shall  be  required 
to  pay.  Counsel  say  that  this  position  is 
sustained  by  the  fact  that  §  11  as  in  Acts 
1872-73,  chap.  218,  was  changed  by  chapter 
127,  Acts  1882,  to  what  it  now  is  in  the 
Code  of  1906;  whereas  before  it  read,  "If 
it  appear  on  such  vxanri nation  that  there 
is  any  such  liability  on  him,  the  court  may 
order  him  to  pay  any  debts,  or  deliver  any 
estate  for  which  there  is  such  liability," 
it  now  reads,  under  the  act  of  1882,  "If 
it  appear  on  such  examination  or  answer 
that  there  is  any  such  liability  on  him  at 
the  time  of  the  service  of  the  summons,  or 
at  any  time  thereafter '  and  before  the  timo 
of  answering  or  the  return  day  of  the  exe- 
cution, whichever  comes  first,  the  court  may 
order  him  to  pay."  This  theory  is  an- 
swered by  the  consideration  that  neither 
the  suggestion  nor  the  summons  upon  it 
creates  or  starts  any  lien.  They  are  only 
a  means  of  enforcing  the  antecedent  lien  of 
the  execution.  I  think  the  act  of  1882  made 
no  change  on  this  point.  Given  an  execu- 
tion lien,  and  notice  of  it  by  a  person  owing 
the  debtor,  that  person  cannot  pay  the  mon- 
ey to  the  debtor,  and,  upon  a  suggestion, 
answer  that  he  bad  discharged  himself  from 
liability  by  such  payment,  saying  that  the 
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money  had  been  paid  when  the  summons  to 
answer  the  suggestion  was  served.  Neither 
statute  would  allow  this.  If  so,  what  is  the 
worth  of  §  2  declaring  the  lien?  What  the 
force  of  its  provision  that  he  cannot  pay  the 
judgment  debtor,  if  he  have  notice  of  the 
lien?  Shall  we  give  §  11  a  meaning  to 
enable  the  stakeholder  to  do  what  §  2  says 
he  shall  not  do?  Both  sections  in  the  same 
chapter.  If  the  stakeholder  have  notice  be- 
fore service  of  the  summons,  he  is,  at  the 
date  of  service,  liable  under  §  11  at  the 
date  of  service  of  the  summons  upon  the 
suggestion,  in  the  words  of  the  statute.  If 
he  pay  before  notice,  then  he  would  not  be 
liable  at  such  service.  Section  11  makes 
the  stakeholder  liable  if  when  served  he  is 
liable,  and  he  is  still  liable  if  he  has  made 
payment  with  notice.  The  suggestion  does 
not  destroy  the  prior  lien,  but^  on  the  con- 
trary, has  for  its  purpose  the  enforcement 
of  it.  The  construction  contended  for  would 
make  the  suggestion  and  the  summons  to 
answer  it  instruments  to  destroy  it.  Sec- 
tion 1 1  does  not  make  the  suggestion  preju- 
dice a  prior  lien,  but  enforces  it.  ladeed, 
if  the  stakeholder  has  <  no  prior  notice,  the 
summons  upon  the  suggestion  would  oper- 
ate as  notice,  and  prevent. afterpayment  to 
the  judgment  debtor.  I  have  said  that  the 
BUj^gestion  is  not  the  parent  of  the  lien,  but 
only  a  garnishment  process  to  enforce  the 
execution  lien.  This  is  held  in  Trevillian 
V.  Guerrant,  31  Gratt.  526.  The  court  said : 
"The  remedies  afforded  by  the  other  sections 
of  same  chapter  ( 188 )  were  designed  simply 
to  enforce  this  lien  of  the  execution.  The 
lien  itself  is  as  complete  and  perfect  with- 
out them  as  with  thera."  In  Charron  v. 
Boswell,  18  Gratt.  225,  Judge  Moncure  said: 
''These  proceedings  do  not  give  any  lien  at 
all,  general  or  specific.  Tliey  are  merely  a 
means  provided  by  law  for  the  enforcement 
of  a  legal  lien  which  already  exists."  There 
can  be  no  suggestion  without  execution  lien. 
The  very  language  of  §  10,  chap.  141,  shows 
there  is  no  basis  for  it  witliout  such  lien, 
as  it  reads:  "On  a  suggestion  by  the  judg- 
ment creditor  that,  by  reason  of  the  lien 
of  his  writ  of  fieri  facias,  there  is  a  liability 
on  any  person."  We  so  held  in  McKay  v. 
McKay,  33  W.  Va.  725,  11  S.  E.  213. 

Another  theory  of  counsel  is  that,  whilst 
an  execution  from  a  circuit  court  may  have 
tlie  force  above  assigned,  one  from  a  justice 
has  not  such  force.  There  comes,  what  to 
my  mind  seems  strong  in  repulse  of  that 
theory,  the  argument  that  we  ought  not 
give  statutes  in  the  same  Code  act,  made 
for  remedy  and  enforcement  of  vital  rights, 
a  construction  discriminative  between  suit- 
ors similarly  situated.  The  law  allows  a 
suitor  to  go  either  into  a  circuit  or  justice's 
court.  One  suitor  on  a  promissory  note 
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goes  into  the  circuit  court,  and  his  execu- 
tion has  the  wide  lien  given  by  Code  19i)6, 
chap.  141,  §  2.  It  is  a  lien  on  cbn^'s  in 
action,  not  liable  like  chattels;  on  a  legacy; 
on  all  personalty.  Another  suitor,  on  a 
similar  note,  goes  into  a  justice's  court, 
but  his  execution  gives  him  a  much  nar- 
rower relief.  He  has  right  to  \evy  on  chat- 
tels or  money,  but  his  execution  is  no  Ilea 
on  property  not  physical  and  leviable.  Sufh 
is  the  contention.  We  cannot  sustain  it, 
and  thus  produce  such  partiality  in  the  bw, 
such  inefficiency  of  remedy,  between  suitors 
alike  circumstanced.  It  is  said  that  the 
chapter  controlling  justice's  court  is  here 
to  control  as  the  only  law;  but  we  think 
this  is  not  infallibly  so.  In  some  instances 
we  must  read  it  along  with  other  partfi  of 
the  Code  in  matters  in  pari  matet-ia,  as  we 
did  in  Livesay  v.  Dunn,  33  W.  Va,  453,  10 
S.  £.  808,  holding  the  same  statute  of  limi- 
tations applicable  to  judgments  of  both  cir- 
cuit and  justice's  courts.  Both  that  and 
chapter  141  relate  to  the  lien  of  an  e\»>:u- 
tion.  Let  us  look  at  the  provisions  ab<jut 
this  matter.  Section  135,  chap.  50,  Code 
1906,  in  the  justices*  chapter,  makes  an  exe- 
cution from  a  justice  '^command  the  person 
to  whom  it  is  directed  to  collect  the  amount 
due  out  of  the  personal  property  of  the 
judgment  debtor."  This  is  broad.  Sect  "on 
139  makes  it  a  lien  on  the  "personal  prop- 
erty of  the  judgment  debtor  liable  to  be 
seized  under  it."  This,  taken  alone,  imp<Tts 
only  tangible,  leviable  chattels.  Goinij  to 
chapter  141,  §  2,  we  find  it  saying  **ever? 
writ  of  fieri  facias"  shall  be  a  lien  on  ilie 
debtors*  personal  estate,  whether  leviable  ur 
not.  No  good  reason — none  but  the  mi>t 
technical — demands  that  we  exclude  a  jus- 
tice's execution  from  the  comprehensiTe  ex- 
pression "every  writ;'*  but,  as  sugu»estcd 
above,  hai^mouy  between  remedial  secti  >ns 
in  the  same  Code,  on  the  same  matter, 
equality  between  suitors  similarly  situated, 
forbid  it.  Another  clause  says  that  wh»*n 
the  execution  is  docketed  it  shall  be  an  abid- 
ing lien  from  the  time  it  is  delivered  to  tlje 
"sheriff  or  other  oflicer."  What  other  of- 
ficer? Why  not  say  a  constable  holding  ai 
execution  from  a  justice?  Why  not?  It 
seems  to  me  that  §  6  of  chapter  141  gi^u-^ 
strong  evidence  to  show  that  a  justice's  exe- 
cution has  the  width  of  lien  given  by  §  - 
Section  4  allows  interrogatories  to  be  put 
to  the  debtor  before  a  commis^sioner,  to  finil 
what  estate  the  lien  covers.  Section  C  re 
quires  the  commissioner  to  return  papers 
"to  the  court  in  which  the  judgment  is, 
or,  if  the  judgment  be  of  a  justice,  to  the 
circuit  court."  It  is  suggested  that  §  US, 
chap.  50,  Code  1906,  provides  for  filing  in 
the  circuit  court  oflfice  a  transcript  of  the 
judgment   from    the   justice's    docket,  and 
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execution  may  be  issued  thereon  with  like 
effect  as  upon  a  judgment  in  the  circuit  court. 
From  this  we  are  to  sliy  that  the  only  way 
by  which  execution  on  a  justice's  judgment 
can  be  issued  to  have  the  same  effect  as  a 
lien  as  an  execution  on  a  circuit  court  judg- 
ment ia  by  filing  such  transcript  in  the 
clerk's  ofRf*^  Xhat  provision  had  no  such 
ofiice.  Perhaps  the  owner  of  the  judgment 
might  prefer  to  have  a  sheriff  collect  over 
a  constable,  or  have  it  of  more  permanent 
or  more  accessible  record,  or  have  a  sug- 
gestion^ or  send  execution  to  another  coun- 
ty. For  these  reasons,  perhaps  others,  this 
provision  was  made.  We  hold  that  a  jus- 
tice's execution  has  the  same  force  as  a 
lien  as  one  on  a  circuit  court  judgment. 

We  reverse  the  decree  and  remand  the 
case  to  the  Circuit  Court,  with  direction  to 
enter  a  decree  for  the  plaintiff  against  Mc- 
Cauley  for  proper  amount  and  costs. 


ARKANSAS  SUPRCMB  COURT. 

R.  H.  PORTER  et  al.,  Exrs.,  etc.,  of  S.  R. 
HcNutt,   Deceased,   Appts., 

V. 

R  W.  HUIE. 

(—Ark.  — ,  126  S.  W.  1069.) 

N'ote    —   accommodatioii     indorscrs   — 
contribution. 

The  one  whose  name  stands  first  among 
those  of  several  persons  who  place  their 
names  on  the  back  of  a  note  before  delivery 
cannot,  upon  paying  the  note,  compel  the 
others  to  contribute  towards  the  amount 
paid,  in  the  absence  of  any  express  agree- 
ment that  they  should  be  equally  bound. 

(March  28,  1910.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Clark  Chancery  Court  dismissing 
the  complaint  in  an  action  brought  to  re- 
cover contribution  upon  a  certain  promis- 
sory note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Cravirford  and  T.  D. 
Crawford,  for  appellants: 

Successive  indorsers  for  accommodation 
of  a  promissory  note  are  cosureties,  and 
can  recover  contribution  from  each  other. 

Douglas  V.  Waddle,  1  Ohio,  413,  13  Am. 
Dec.  630;  Oreenough  v.  Smead,  3  Ohio  St. 
422;  Daniel  v.  McRae,  9  N.  C.  (2  Hawks.) 
590,  11  Am.  Dec.  787;  Atwater  v.  Farthing, 
118  N.  C.  388,  24  S.  E.  736;  Pitkin  v.  Flan- 
agan, 23  Vt.  160,  63  Am.  Dec.  61 ;  Middle- 
ton  V.  McCartee,  2  Mackey,  420 ;  ^Tachado  v. 
Fernandez,  74  Cal.  3C2,  16  Pac.  19;  Nathan 
ZS  L.R.A.(N.S.) 


V.  Sloan,  34  Ark.  624;  Heise  y.  Bumpass, 
40  Ark.  646;  Jones  v.  Bank  of  Pine  Bluff, 
80  Ark.  286,  96  S.  W.  1060;  Camp  v.  Sim- 
mons, 62  Ga.  82;  McDonald  v.  Whitfield, 
L.  R.  8  App.  Cas.  749,  4  Eng.  Rul.  Cas.  531; 
Reynolds  v.  Wheeler,  10  C.  B.  N.  S.  661: 
9  Cyc.  Law  &  Proc.  p.  796. 

Messrs.  Callaway  &  Huie,  for  appellee: 
An  accommodation  indorser  who  indorses 
.before  delivery  of  the  note  to  the  payee,  and 
in  order  to  give  the  maker  credit,  is  liable 
jointly  as  a  comaker,  so  far  as  the  hold- 
er of  the  note  is  concerned,  but  is  liable  as 
a  technical  indorser  so*  far  as  the  other  in- 
dorsers are  concerned  in  the  absence  of  any 
special  agreement,  an^  is  not  liable  as  a 
cosurety  to  the  other  indorsers. 

7  Cyc.  Law  k  Proc.  pp.  666,  828 ;  Connely 
V.  Bourg,  16  La.  Ann.  108,  79  Am.  Dec.  568; 
Aiken  v.  Barkley,  2  Speers,  L.  747,  42  Am. 

a 

Note, '^  Rights  inter  ee  of  accomtnoda' 
tion  parties  to  commercial  paper. 

This  note  does  not  purport  to  include 
cases  which  find  that  there  was  an  express 
agreement  between  the  parties  to  bear  the 
relationship  of  cosureties,  and  therefore  to 
be  subject  to  contribution;  nor  cases  in- 
volving merely  the  rights  of  accommodation 
parties  to  comihercial  paper,  where  collat- 
erals have  been  deposited  by  the  principal 
as  securities  for  the  debt. 

It  is  a  general  rule  followed  by  an  over- 
whelming weight  of  authority  that  the  re- 
lationship between  accommodation  parties 
to  a  note  is  the  same  as  that  existing  be- 
tween the  parties  to  ordinary  business  pa- 
per. Their  liability,  inter  se,  in  the  absence 
of  an  express  agreement  to  the  contrary,  is 
that  expressed  by  the  paper  itself,  and 
their  liability  is  successive,  and  not  joint; 
consequently  they  are  not  cosureties,  and 
the  doctrine  of  contribution  does  not  ob- 
tain. 

This  rule  applies  equally  well  whether 
the  case  is  one  in  which  a  first  indorser, 
who  has  paid  the  bill,  seeks  to  enforce  con- 
tribution against  subsequent  indorsers,  or 
whether  the  last  indorser  seeks  to  collect 
the  full  amount  of  the  paper  from  a  prior 
indorser.  Nor,  with  the  exception  of  some 
Ohio  decisions,  which  will  be  noted  here- 
after, does  It  appear  that  there  is  any  dis- 
tinction between  bills  of  exchange  and  or- 
dinary promissory  notes  or  other  paper. 
The  only  question,  in  the  absence  of  an 
agreement  to  the  contrary,  is  what  is  the 
prima  facie  liability  of  the  parties  as  shown 
by  the  paper  itself. 

Of  course,  there  can  be  no  question  as  to 
the  right  of  any  accommodation  party  to 
recover  from  the  principal  debtor,  in  the 
absence  of  any  extrinsic  circumstances  af- 
fecting the  rights  of  the  parties. 

Some  cases  proceed  as  if  the  liability  is 
joint,  and  consequently  contribution  may  be 
enforced  without  expressly  discussing  the 
question  presented  by  the  title  to  this  note, 
or  without  expressly  finding  that  there  wft« 
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Dec.  397;  Moody  v.  Findley,  43  Ala.  168; 
Brahan  v.  Ragland,  3  Stew.  (Ala.)  247; 
Middleton  v.  McCartee,  2  Mackey,  420; 
Pomeroy  v.  Clark,  1  McArth.  606;  Stilea  v. 
Eafltman,  1  Ga.  205;  Wilson  v.  Stanton,  6 
Blackf.  507;  Crutcher  v.  Bank  of  Kentucky, 
4  Litt.  (Ky.)  437;  Gasquet  v.  Oakey,  15 
La.  537;  Westcott  y.  Stevens,  85  Me.  326, 
27  Atl.  146;  Clarke  y.  Harris,  3  Harr.  & 
J.  167;  Shaw  v.  Knox,  98  Mass.  214;  Lewis 
V.  Monahan,  173  Mass.  122,  53  N.  E.  150; 
McGurk  V.  Huggett,  56  Mich.  187,  22  N.  W. 
308;  Kelly  v.  Burroughs,  102  N.  Y.  93,  6 
N.  E.  109;  Wolf  v.  Hostetter,  182  Pa.  292, 
37  Atl.  988;  Marr  v.  Johnson,  9  Yerg.  1; 
Martih  v.  Marshall,  60  Vt.  321,  13  Atl. 
420;  Bank  of  United  States  v.  Beirne,  1 
Gratt.  234,  42  Am.  Dec.  551 ;  Willis  v.  Wil- 


lis, 42  W.  Va.  522,  26  S.  E.  515;  MDoniU 
V.  Magruder,  3  Pet.  470,  7  L.  ed.  744;  ilc- 
Carty  v.  Roots,  21  How.  432,  16  L.  ed.  162; 
Williams  y.  Bosson,  11  Ohio,  67. 

Battle,  J.,  deliYered  the  opinion  of  tlie 
court: 

On  the  28th  day  of  July,  1888,  the  ArKa- 
delphia  Cotton  Mills  executed  to  J.  A.  Hir- 
dage  a  promissory  note  as  follows: 

$1,000.  Arkadelphia,  July  28,  1888. 

On  July  28,  1889,  we  promise  to  pay  to 
the  order  of  J.  A.  Hardage  one  thousand 
dollars  at  10  per  cent  interest  from  date 
until  paid.     Value  receiYed. 

Arkadelphia  Cotton  Mills, 

By  S.  R.  McNutt,  President 


an  agreement  to  that  effect  between  the 
parties.  No  attempt  has  been  made  to 
collect  the  cases  of  that  character.  It 
should  be  stated  that  in  many  cases  the 
court,  following  the  general  rule,  treats  ac- 
commodation parties  as  if  they  were  par- 
ties to  business  paper,  and  in  some  such, 
although  the  parties  may  in  fact  be  ac- 
commodation indorsers,  that  fact  does  not 
appear  at  all,  or  at  least  only  incidentally. 
And  this  is  especially  true  where  there  has 
been  a  contract  that  the  parties  shall  be 
cosureties,  and  the  primary  question  is 
whether  parol  cYidence  is  admissible  to 
prove  such  contract. 

The  general  rule,  that  accommodation  in- 
dorsers are  not  cosureties  in  the  absence  of 
any  agreement  between  them,  but  that 
their  liability  inter  se  is  the  same  as  that 
of  parties  to  business  paper,  is  followed,  or 
at  least  recognized,  in  the  following  cases: 

M'Donald  v.  Magruder,  3  Pet.  470,  7  L. 
ed.  744;  Phillips  v.  Preston,  5  How.  278, 
12  L.  ed.  152;  McCarty  v.  Roots,  21  How. 
432,  16  L.  ed.  162;  Robinson  v.  Kilbreth, 
1  Bond.  592,  Fed.  Cas.  No.  11,957;  Law  y. 
Stewart,  3  Cranch,  C.  C.  411,  Fed.  Cas.  No. 
8,130;  Mason  v.  Mason,  3  Cranch  C.  C.  648, 
Fed.  Cas.  No.  9,245;  Mason  y.  Mason,  4 
Cranch  C.  C.  401,  Fed.  Cas.  No.  9,246; 
Gillespie  y.  Campbell,  5  L.R.A.  698,  39  Fed. 
724;  Re  McCord,  174  Fed.  72;  Brahan  y. 
Ragland,  3  Stew.  (Ala.)  247;  Shcrrod  v. 
Rhodes,  5  Ala.  683,  second  trial  9  Ala.  63; 
Dunlap  Y.  Clements,  7  Ala.  539;  Spence  y. 
Barclay,  8  Ala.  581 ;  Abercrombie  y.  Conner, 
10  Ala.  293;  Stodder  y.  Cardwell,  20  Ala. 
223;  Moody  y.  Findley,  43  Ala.  167;  Haw- 
ley  Y.  McCredY,  54  Cal.  388;  Leeke  y.  Han- 
cock, 76  Cal.  ^127,  17  Pac.  937;  Talcott  y. 
Cogswell,  3  Day,  512;  Post  y.  Tradesmen's 
Bank,  28  Conn.  420;  Kirschner  y.  Conklin, 
40  Conn.  77;  Pomeroy  y.  Clark,  1  McArth. 
606;  Buscher  y.  Murray,  21  D.  C.  612; 
Stiles  Y.  Eastman,  1  Ga.  205;  Wilson  y. 
Stanton,  6  Blackf.  507;  Dunn  y.  Sparks,  7 
Tnd.  490;  Core  y.  Wilson,  40  Tnd.  204; 
Harshman  y.  Armstrong,  43  Ind.  126;  Nurre 
Y.  Chittenden,  56  Ind.  462;  Armstrong  y. 
Harshman,  61  Ind.  52,  28  Am.  Rep.  665; 
Knopf  V.  Morel,  111  Ind.  570,  13  N.  E.  51; 
28  L.R.A.(N.S.) 


Preston  y.  Gould,  64  Iowa,  44,  19  K.  W. 
834;  Hixon  y.  Reed,  2  Litt.  (Ky.)  174; 
Crutcher  y.  Bank  of  Kentucky,  4  Litt.  (Kv.) 
437;  Smith  y.  Bacon,  3  J.  J.  Marsh.  312; 
Eldridge  y.  Duncan,  1  B.  Mon.  101;  £delen 
Y.  White,  6  Bush,  408;  Denton  v.  Lytle,  4 
Bush,  597;  Simpkinson  y.  Irwin,  13  Ky.  L. 
Rep.  976;  Soery  y.  Friend,  12  La.  Ann. '579; 
Smith  Y.  Morrill,  54  Me.  48;  Coolidge  v. 
Wiggin,  62  Me.  568;  Westcott  v.  Stevens. 
85  Me.  325,  27  Atl.  146;  Wood  y.  Repold, 
3  Harr.  &  J.  125;  Clarke  v.  Harris.  3  Harr. 
&  J.  167;  Rhinehart  y.  Schall,  69  Md.  352. 
16  Atl.  126;  Cornwall  v.  Gould,  4  IMck. 
444;  Church  y.  Barlow,  9  Pick.  547;  Howe 
Y.  Merrill,  5  Cush.  80;  Weston  y.  Cham- 
berlin,  7  Cush.  404;  Barker  y.  Parker,  10 
Gray,  339;  Clapp  y.  Rice,  13  Grav,  403,  74 
Am.  Dec.  639;  Sweet  y.  McAllister,  4  Al- 
len, 354;  Woodward  y.  SeYerance,  7  Allen, 
340;  Shaw  y.  Knox,  98  Mass.  214;  Mans- 
field Y.  Edwards,  136  Mass.  15,  49  Am.  Rep. 
1;  Mulcare  y.  Welch,  160  Mass.  58,  35  X. 
E.   97;    Moore  y.   Gushing,   162  Mass.  594, 

44  Am.  St.  Rep.  393,  39  N.  E.  177;  Lewis 
Y.  Monahan,  173  Mass.  122,  53  N.  £.  150: 
Weeks  y.  Parsons,  176  Mass.  570,  58  N.  E. 
167;  McGurk  y.  Huggett,  56  Mich.  187,  22 
N.  W.  308;  Farwell  y.  Ensign,  66  Mich.  6W, 
33  N.  W.  734;  Harrah  y.  Doherty,  111  Mich. 
175,  69  N.  W.  242;  McNeilly  y.  Patchin,  23 
Mo.  40,  66  Am.  Dec.  651;   McCune  y.  l^lt, 

45  Mo.  174;  Still  well  v.  How,  46  Mo.  589; 
Hillegas  y.  Stephenson,  75  Mo.  118,  42  Am. 
Rep.  "393;  Druhe  y.  Christy,  10  Mo.  App. 
566;  McEntire  y.  Darley,  15  Mo.  App.  583; 
Heintzelman  y.  L'Amoroux,  3  Nev.  377: 
Johnson  y.  Crane,  16  N.  H.  68;  Currier  ^. 
Fellows,  27  N.  H.  366;  Paul  y.  Rider.  5S 
N.  H.  119;  Price  y.  Truesdell,  28  X.  J. 
Eq.  200;  Laubach  y.  Pursell,  35  X.  J.  L 
434;  Johnson  y.  Ramsey,  43  N.  J.  L  279. 
39  Am.  Rep.  580;  State,  Kling,  Prosecutor, 
Y.  Kehoe,  58  N.  J.  L.  629,  33  Atl.  946; 
Hill  Y.  Buchanan,  71  N.  J.  L.  301,  60  Atl. 
952;  Brown  y.  Mott,  7  Johns.  361;  Keeler 
Y.  Bartine,  12  Wend.  110;  Dygert  y.  Gro*. 
9  Barb.  506;  Easterly  y.  Bai-ber,  66  X.  Y- 
433;  Kelly  y.  Burroughs.  102  N.  Y.  93.  6 
N.  E.  109;  Palmer  y.  Field.  76  Hun,  229, 
27  N.  Y.  Supp.  736j  Moynjhan  t.  McKeoa, 
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Before  the  delivery  and  acceptance  of  it, 
the  note  was  signed  on  the  back  of  it  by  S. 
R,  McNutt,  J.  C.  Saunders,  and  R.  W.  Huie 
k  Company.  The  Arkadelphia  Cotton  Mills 
paid  at  different  times  several  amounts,  ag- 
gregating $300.  McNutt  paid  in  his  life 
many  sums,  amounting  in  the  aggregate  to 
$960.  He  died,  and  his  executors  paid  $1,- 
391.35,  the  balance  due  thereon.  His  execu- 
tors brought  suit  in  equity  against  R.  W. 
Huie,  a  member  of  the  firm  of  R.  W.  Huio 
k  Company,  who  was  the  last  to  sign  the 
note  on  the  back  thereof,  to  recover  $1,176.- 
67,  one  half  of  the  amounts  paid  thereon 
by  McNutt  in  his  lifetime  and  by  his  execu- 
tors. The  trial  court  dismissed  the  com- 
plaint for  want  of  equity,  and  plaintiffs  ap- 
pealed. 


In  Killian  v.  Ashley,  24  Ark.  611,  91  Am. 
Dec.  519,  the  court  held  that,  ''where  a  third 
party  indorses  a  note  in  blank  at  the  time 
it  is  executed,  he  is  bound  as  security  as 
fully  as  if  he  had  written  his  name  on  the 
face  under  that  of  the  maker."  And  in  Na- 
than v.  Sloan,  34  Ark.  524,  this  court  held 
that  "parties  who  indorse  their  names  in 
blank  upon  an  obligation  to  another  at  the 
time  it  is  executed  by  the  maker,  and  for 
the  snme  consideration,  are  joint  makers 
with  him,  and  not  guarantors."  To  the 
same  effect  it  held  in  Heise  v.  Bumpass,  40 
Ark.  546;  Jones  v.  Bank  of  Pine  Bluff,  80 
Ark.  285,  96  S.  W.  1060;  Lake  v.  Little 
Rock  Trust  Co.  77  Ark.  53,  3  L.R.A.(N.S.) 
1199,  90  S.  W.  847,  7  A.  &  E.  Am.  Cas.  394. 
In  all  these  cases  the  court  was  consider- 


16  Misc.  343,  38  N.  Y.  Supp.  61;  Egbert 
v.  Hanson,  34  Misc.  596,  70  N.  Y.  Supp. 
383;  Pfluger  v.  Wilshuscn,  44  N.  Y.  S.  R. 
301,  17  N.  Y.  Supp.  516;  Cogswell  v.  Hay- 
den,  5  Or.  22;  Youngs  v.  Ball,  9  Watts,  139; 
Slaymaker  v.  Gundacker,  10  Serg.  &  R.  75; 
Allison  v.  Purdy,  6  Pa.  501;   Ross  v.  Kspy, 

66  Pa.  481,  5  Am.  Rep.  394;  Slack  v.  Kirk, 

67  Pa.  380,  5  Am.  Rep.  438;  Wolf  v.  Hoa- 
tetter,  182  Pa.  292,  37  Atl.  988;  Crompton 
v.  Spencer,  20  R.  I.  330,  38  Atl.  1002;  Aiken 
V.  Barkley,  2  Speers,  L.  747,  42  Am.  Dec. 
397;  Simons  v.  Hort,  3  Brev.  452;  Bank  of 
the  State  v.  M'Willie,  4  M'Cord,  L.  438; 
Sloan  v.  Gibbes,  56  S.  C.  480,  76  Am.  St. 
Rep.  559,  35  S.  E.  408;  McNeill  v.  Elam, 
Peck  (Tenn.)  268;  Marr  v.  Johnson,  9  Yerg. 
1;  Galbrath  v.  Martin,  5  Humph.  50;  Wal- 
lace V.  Greenlaw,  9  Lea,  115;  Farmers'  Bank 
V.  Vanmeter,  4  Rand.  (Va.)  553;  Hogue  v. 
Davis,  8  Gratt.  4;  Willis  v.  Willis,  42  W. 
Va.  522,  26  S.  E.  515. 

This  question  arose  in  the  early  case  of 
M'Donald  v.  Magruder,  supra,  and  it  was 
there  held  that  where  a  note  made  for  the 
accommodation  of  the  maker  was  indorsed 
by  the  payee  as  a  matter  of  accommoda- 
tion, and  was  also  subsequently  indorsed 
by  a  stranger,  the  payee  and  the  stranger 
who  thus  indorsed  the  note  sustained  the 
relation  of  first  and  second  indorser,  and 
were  not  to  be  regarded  as  joint  cosureties 
a«  a  matter  of  law,  and  the  riglit  of 
contribution  would  not  obtain.  The  c;»urt 
said:  "The  second  indorser  gives  his  name 
on  the  faith  of  the  first  indorser  as  well 
as  of  the  maker.  The  first  indorser  gives 
his  name  on  the  faith  of  the  maker  only. 
Unquestionably  these  liabilities  may  be 
changed  by  contract,  but  no  contract  exist- 
ing between  these  parties,  it  is  not  a  case 
to  which  the  principle  of  contribution  ap- 
plies." 

The  general  rule  is  thus  laid  down  by  the 
court  in  Willis  v.  Willis,  supra:  "Indorsors 
of  a  negotiable  note,  thoujrli  it  he  for  ac- 
commodation of  the  maker,  while  all  are 
responsible  to  its  holder,  are  rcf«ponsiblc, 
aP  between  themselves,  in  the  order  of 
their  indorsement,  in  the  absoiice  of  an 
agreement  to  be  bound  jointly  and  equally. 
M  T-R  A  /KR\  6G 


Therefore  an  indorser  is  liable  to  a  subse- 
quent indorser  paying  it,  but  not  to  a  prior 


»> 


one. 

In  speaking  of  the  contract  entered  into 
by  accommodation  indorsers,  the  court  in 
Shaw  V.  Knox,  supra,  said:  "The  legal  ef- 
fect of  the  contract  into  which  they  re- 
spectively entered  by  becoming  parties  to 
negotiable  paper  is  that  which  appears  on 
the  face  of  the  bill  or  note.*' 

So,  accommodation  indorsi^crs  at  common 
law  are  liable  as  between  each  other  as  in- 
dorsers having  received  value,  and  the  law 
of  contribution  does  not  apply.  Stiles  ▼. 
Eastman,  1  Ga.  206. 

The  well-settled  doctrine  is  that  accom- 
modation paper  is  governed  by  the  same 
relation  as  other  paper;  and  that  the  first 
accommodation  indorser  is  liable  to  the 
second  and  subsequent  indorsers,  and  the 
second  to  the  third,  and  so  on  to  the  end 
of  the  indorsements.  Connely  v.  Bourg,  16 
La.  Ann.  108,  79  Am.  Dec.  568. 

And  the  judgment  upon  the  note  in  favor 
of  the  holder  does  not  so  merge  the  note 
as  to  preclude  a  subsequent  indorser  from 
enforcing  his  rights  as  shown  by  the  note. 
Crompton  v.  Spencer,  supra. 

The  lex  mercatoria  imposes  on  the  in- 
dorser of  accommodation  paper  the  obliga- 
tion to  pay  to  every  subsequent  indorser 
in  the  same  manner  as  on  business  paper. 
Knox  V.  Dixon,  4  La.  466,  23  Am.  Dec. 
488;  Gasquct  v.  Oakey,  15  La.  537;  Con- 
nely V.  Bourg,  supra. 

All  accommodation  parties  as  between 
themselves  are  bound  by  the  obligations 
which  they  assume  under  the  law  merchant 
by  becoming  such  parties.  McCune  v.  Belt, 
supra.  But  there  is  no  reason  why  succes- 
sive indorsers  may  not  be  cosureties  if  they 
so  ajrree  among  themselves.  Dunn  v.  Wade, 
23  Mo.  207. 

The  last  accommodation  indorser  of  a 
note  is  not  released  because  of  the  failure 
of  the  holder  to  give  a  preceding  accommo- 
dation indorser  notice  of  nonpayment.  If 
the  last  indorser  desired  to  hold  a  priof 
indorser  liable,  he  should  li«ve  given  the 
notice  of  nonpavment  himself.  Crane  v. 
Trudeau,  19  La. 'Ann.  307. 
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ing  the  liability  of  the  parties  sued  to  the 
holder  of  the  notes,  and  in  none  of  them 
did  it  consider  the  relation  of  two  or  more 
of  the  indorsers  on  notes  like  the  one  un- 
der consideration  to  each  other.  In  such 
cases  it  is  held  by  the  great  weight  of  au- 
thorities :  •  ''When  several  persons  indorse  a 
bill  or  negotiable  note  in  succession,  the  le- 
gal efTect  is  to  subject  them,  as  to  each  oth- 
er, in  the  order  they  indorse.  The  indorse- 
ment imports  a  several  and  successive,  and 
not  a  joint,  obligation,  whether  the  indorse- 
ments be  made  for  accommodation  or  for 
value  received,  unless  there  be  an  agreement 
aliunde  different  from  that  evidenced  by  the 
indorsements.  When  the  successive  indorse- 
ments are  for  accommodation  of  other  par- 


ties, the  indorsers  for  accommodation  may 
make  an  agreement  to  be  jointly  and  equal- 
ly bound;  but  whoever  asserts  such  an 
agreement  must  prove  it."  Dan.  Neg.  lost. 
5th  ed.  §  703;  M'Donald  y.  Magruder,  3  Pet 
470,  7  L.  ed.  744.  In  7  Cyc  Law  ft  Proc 
p.  828,  the  cases  on  this  subject  are  eollect- 
ed. 

In  the  case  at  bar  McNutt  was  first  in- 
dorser,  and,  as  between  himself  and  those 
whose  names  follow  his,  is  liable  for  the 
whole  amount  of  the  note,  and,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  tiie 
other  indorsers  are  not  liable  to  contribute 
anything  to  him  or  his  estate.  No  soch 
agreement  was  alleged  or  proved. 

Decree  affirmed. 


An  indorser  for  the  accommodation  of  the 
maker  is  entitled  to  all  the  privileges  of 
an  indorser,  and  he  is  equally  chargeable 
to  all  the  persons  standing  after  him  on 
the  note.     Brown  t.  Mott,  supra. 

The  provision  of  the  negotiable  instru- 
ment law  that,  as  respects  one  another,  in- 
dorsers are  liable  prima  facie  in  the  order 
in  which  they  indorse,  was  held  to  apply 
to  accommodation  indorsers,  in  State  Bank 
V.  Kahn,  49  Misc.  500,  98  N.  Y.  Supp.  858. 

The  rule  in  Alabama  was  not  changed 
by  §  3070  of  the  Revised  Code.  Moody  v. 
Findley,  43  Ala.  167. 

An  agreement  made  after  a  note  has  be- 
come due  and  the  liability  of  the  parties 
fixed,  to  the  effect  that  each  of  the  parties, 
including  the  accommodation  indorsers,  shall 
pay  a  certain  proportion  of  the  note,  is 
without  consideration  so  far  as  the  last  in- 
dorser is  concerned,  and  he  may  recover 
from  a  prior  indorser  what  he  has  paid 
thereon.    Keeler  v.  Bartine,  12  Wend.  110. 

The  voluntary  attempt  of  the  last  in- 
dorser upon  a  bill  of  exchange,  to  arrange 
one  hnlf  of  the  debt  on  condition  that  the 
drawer  of  the  bill  would  arrange  the  other 
half,  is  an  imposing  fact  to  establish  the 
original  agreeinent  or  understanding  that 
they  were  joint  and  equal  cosureties.  Ed- 
elen  v.  White,  6  Bush,  408. 

Where  each  of  three  accommodation  in- 
dorsers agreed  with  the  principal  to  sign 
if  the  others  would,  there  being  no  agree- 
ment as  to  the  order  of  signing,  it  was 
held  in  Hagerthy  v.  Phillips,  83  Me.  336, 
22  Atl.  223,  that  the  jury  would  be  entitled 
to  find  that  they  were  joint  indorsers  and 
liable  to  contribution  on  the  note. 

A  subsequent  accommodation  indorser 
cannot  enforce  contribution  from  a  prior 
indorser  where  there  has  been  turned  over 
to  him  sudicient  personal  property  of  the 
maker  as  security  to  indemnify  him  from 
all  liability  upon  the  note.  Van  Patten  v. 
Ulrich,  59  Hun,  628,  37  N.  Y.  S.  R.  348, 
13  N.  Y.  Supp.  940. 

The  law  of  contribution  has  no  applica- 
tion where  a  person  indorsed  for  the  ac- 
commodation of  both  of  the  makers  of  a 
note,  although  one  of  them  was  an  accom- 
28  L.R.A.(N.S.) 


modation  maker  as  to  the  other.  Hanish 
v.  Kennedy,  106  Mich.  455,  64  N.  W.  459. 

An  apparent  exception  to  the  rule  that 
where  several  persons  in  succession  indorsed 
a  negotiable  note,  the  act  of  each  respert- 
ively  imports  a  several  and  successive,  and 
not  a  joint,  obligation,  is  the  case  of  a  note 
payable  to  the  order  of  two  or  more  per- 
sons, and  by  them  respectively  indorsed. 
In  the  latter  case  the  liability  is  joint. 
Woli  V.  Hostetter,  182  Pa,  292,  37  Atl. 
988;  Foster  v.  Collner,  107  Pa.  305;  Kerr's 
Estate,  17  Pa.  Co.  Ct.  193. 

Where  one  of  two  payees  in  a  promis- 
sory note  indorsed  by  them  for  the  accom- 
modation of  the  drawer  pays  the  whole 
money  to  the  holder  after  the  maturity  of 
the  note  and  protest,  he  is  entitled  to  re- 
cover one- half  the  money  so  paid  from  the 
other  payee.  Steckel  ▼.  Steckel,  28  Pa. 
233. 

In  Golsen  v.  Brand,  76  HL  148,  it  was 
held  that  the  obligation  incurred  by  two 
persons  writing  their  names  in  blank  on  the 
back  of  a  note  is  that  of  guarantors,  and 
if  the  first  has  to  pay,  he  may  enforce  con- 
tribution. 

An  accommodation  indorser  who  has  paid 
the  note  is  not  entitled  to  contribution 
from  a  subsequent  guarantor,  where  the 
indorsement  was  made  prior  to  and  with- 
out reference  to  the  subsequent  guarantor. 
Phillips  V.  Plato,  42  Hun,  189. 

Accommodation  parties  as  eosuretiea. 

A  few  cases,  however,  hold  that  accom- 
modation parties  to  commercial  paper  are, 
even  in  the  absence  of  any  express  agree- 
ment, cosureties,  and  consequently  the  law 
of  contribution  applies,  thus  being  in  con- 
flict with  the  great  weight  of  authority, 
which  sustains  the  rule  that  accommoda- 
tion parties  are  liable  inter  se  in  the  same 
manner  as  parties  to  business  paper. 

Thus,  in  Daniel  v.  McRae,  9  N.  C.  (2 
Hawks)  590,  11  Am.  Dec.  787,  it  was  held 
that  the  second  accommodation  indorser, 
who  had  paid  the  bill,  could  recover  only  a 
moiety  against  the  first  accommodation  in> 
dorser  upon  a  principle  of  justice  and  equity 
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that,  as  they  both  stood  in  the  same  re- 
lation as  cosureties,  there  could  be  no  rea- 
son why  one  should  be  compelled  to  bear  a 
greater  burden  than  the  other;  "their  in- 
dorsements were  both  gratuitous,  and  ou 
that  account,  when  made  prius  or  posterius, 
gave  no  rule  of  liability/' 

And  the  doctrine  of  the  Daniel  Case  was 
followed  as  the  law  of  North  Carolina  in 
Richards  v.  Simms,  18  N.  C.  (1  Dev.  &  B. 
L.)  48,  distinguishing  Smith  v.  Smith,  16  N. 
C.  (1  Dev.  Eq.)  173,  and  Gomez  v.  Lazarus, 
16  N.  0.  (1  Dev.  Eq.)  206.  But  in 'the 
Richards  Case  the  court  said  that,  were  it 
res  Integra,  they  could  not  sanction  the 
principle,  as  it  was  not  in  accord  with  the 
principle  adopted  by  '*the  rest  of  the  mer- 
cantile world." 

So,  in  Hatcher  y.  McMorine,  14  N.  O.  (3 
Dev.  L.)  228,  although  the  case  was  decided 
without  the  aid  of  the  principle  established 
in  the  Daniel  Case,  Henderson,  J.,  said  that 
the  reason  of  the  United  States  Supreme 
Court  (in  M'Donald  v.  Magruder,  3  Pet. 
470,  7  L.  ed.  744,  supra)  was  far  from  sat- 
isfying him  that  they  were  right,  and  that 
Daniel  v.  McRae  was  wrong. 

And  in  Dawson  v.  Pettway,  20  N.  C.  531 
(4  Dev.  &  B.  396),  the  court,  in  holding 
that  the  indorser  of  a  note  is  not  liable  in 
contribution  to  one  who  signed  the  note  as 
a  co-obligor  of  the  principal,  recognizes  the 
principle  of  the  Daniel  Case,  but  distin- 
guished that  from  the  case  at  bar. 

But  in  Hubbard  v.  Williamson,  27  N.  C. 
(5  Ired.  L.)  397,  it  was  held  that  a  first 
indorser  was  liable  to  a  second  indorser, 
because  of  the  order  in  which  their  names 
appeared  upon  the  bill.  The  earlier  North 
Carolina  cases  are  not  mentioned. 

However,  in  Atwater  v.  Farthing,  118  N. 
C,  388,  24  S.  E.  736,  the  doctrine  of  con- 
tribution was  reasserted,  and  held  to  apply 
for  the  benefit  of  the  first  indorser  against 
a  second  indorser,  upon  the  authority  of  tlie 
Daniel  Case,  and  no  mention  is  made  of  the 
Hubbard  Case. 

And  in  S  to  vail  v.  Border  Grange  Bank, 
78  Va.  188,  it  was  held,  citing  the  Daniel 
Case,  that  where  successive  indorsers  all  in- 
dorse for  accommodation  of  the  maker, 
though  at  different  times,  and  without  com- 
munication or  mutual  understanding,  they 
are  in  equity  cosureties,  and  subject  to 
common  contribution. 

And  in  Machado  v.  Fernandez,  74  Cal. 
362,  16  Pac.  19,  it  was  held  that  the  plain- 
tiff, an  accommodation  indorser,  could  en- 
force contribution  against  the  defendant, 
who  was  also  an  accommodation  indorser. 
No  mention  is  made  of  any  agreement  be- 
tween the  parties,  nor  is  the  relative  posi- 
tion of  their  names  upon  the  paper  shown. 

And  in  Freenfan  v.  Cherry,  46  Ga.  14, 
it  was  held  that  the  first  of  several  ac- 
commodation indorsers,  who  had  paid  the 
bill,  could  enforce  contribution  against  the 
others,  under  the  express  Code  provision, 
"an  accommodation  indorser  is  considered 
merely  as  a  surety."  And  to  the  same  ef- 
fect was  the  decision  in  Hull  ▼.  Myers,  90 
OtL,  674,  11  S.  E.  653. 
28  LJELA.(N.S.) 


So,  in  Douglas  t.  Waddle,  1  Ohio,  413, 18 
Am.  Dec.  630,  it  was  held  that  indorsers  of 
accommodation  notes  could  recover  from 
each  other  only  a  contributable  share.  This 
rule  was  held  in  Williams  v.  Bosson,  11 
Ohio,  67,  to  be  a  local  rule,  and  not  to  be 
extended  beyond  promissory  notes,  to  which 
the  local  usage  had  applied  it. 

In  Pitkin  v.  Flanagan,  23  Vt.  160,  56 
.Am.  Dec.  61,  it  is  said  that  accommodiettion 
indorsers  are  in  fact  mere  sureties  for  the 
principal,  and  will  be  holden  as  cosureties 
only.  But  the  contrary  view  is  apparently 
accepted  in  Farmers'  &  M.  Bank  v.  Rath- 
bone,  2^  Vt  19,  58  Am.  Dec.  200. 

Such  also  appears  to  be  the  English  and 
Canadian  rule. 

The  language  used  in  Clipperton  y.  Spet- 
tigue,  15  Grant,  Ch.  (U.  C.)  269,  is  not 
very  explicit,  but  the  court  evidently  con- 
sidered that  the  doctrine  of  contribution  ap- 
plied to  accommodation  indorsers,  even  if 
the  first  indorser  knew  nothing  of  his  rights 
in  respect  to  the  subsequent  indorser,  when 
he  executed  the  paper. 

And  in  Cockburn  v.  Johnston,  15  Grant, 
Ch.  (U.  C.)  577,  it  was  held  that  the  doc- 
trine of  contribution  applied,  and  even  if 
the  second  indorser  knew  that  the  first  in- 
dorser was  an  accommodation  indorser,  he 
must  contribute. 

And  in  Mitchell  v.  English,  17  Grant,  Ch. 
(U.  C.)  303,  it  was  held  that  accommodation 
indorsers  are  to  be  considered  as  cosureties, 
irrespective  of  the  order  of  their  liability 
upon  the  paper  itself.  And  to  the  same 
effect  was  the  decision  in  McKelvey  v.  Da- 
vis, 17  Grant,  Ch.  U.  C.)  355.  And  the  right 
to  contribution  was  also  asserted  in  Re 
Boutin,  Rap.  Jud.  Quebec  12  C.  S.  186,  and 
in  Valine  v.  Talbot,  Rap.  Jud.  Quebec  1  C. 
S.  223. 

Given  an  acommodation  note,  the  law 
implies  equal  contribution  as  between  ac- 
commodation parties.  Steacy  y.  Stayner, 
3  Ont.  W^eek.  Rep.  557. 

The  leading  English  case  upon  this  ques- 
tion is  Reynolds  v.  Wheeler,  10  C.  B.  N.  S. 
561,  in  which  it  was  held  that  the  accom- 
modation drawer  of  a  bill,  who  has  to  pay 
the  same,  may  sue  an  accommodation  in- 
dorser for  contribution. 

A  different  rule  is  laid  down  in  Janson 
V.  Paxton,  23  U.  C.  C.  P.  439,  where  it  was 
held  that  successive  indorsers  were,  on  proof 
that  they  were  accommodation  indorsers, 
not  necessarily  to  be  considered  cosureties. 
The  court  said  that  it  did  not  consider 
Reynolds  v.  Wheeler  as  expressly  deciding 
the  point  raised  in  the  case  at  bar,  as  there 
was  some  evidence  to  be  gathered  from  the 
various  reports  of  that  case  that  there  was 
an  agreement  to  the  effect  that  the  parties 
were  to  be  sureties. 

And  in  Fisken  v.  Meehan,  40  U.  C.  Q.  B. 
146,  the  majority  of  the  court  approved  the 
Janscn  Case,  citing  M'Donald  v.  Magruder, 
3  Pet.  470,  7  L.  ed.  744,  supra;  and  the 
decision  in  Poisson  v.  Bourgeois,  Rap.  Jud. 
Quebec  17  C.  S.  94,  is  to  the  same  effect. 

But  the  decision  in  McDonald  v.  Whit- 
field, L.  R.  8  App.  Cas.  733,  4  Eng.  RuUCas. 
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531,  is  based  wholly  upon  Reynolds  v. 
Wheeler,  and  the  authority  of  Janson  v. 
Paxton  is  repudiated. 

Distinction  between  notes  and  bills  of  ex- 
change. 

The  decision  in  Douglas  ▼.  Waddle,  supra, 
is  to  the  effect  that  accommodation  indors- 
ers  of  promissory  notes  are  as  between 
themselves  cosureties.  This  case  has  not 
been  expressly  overruled  by  any  later  Ohio 
decision,  but  in  several  the  courts  have 
refused  to  extend  the  rule  to  bills  of  ex- 
change, and  upon  such  paper  the*  accom- 
modation parties  are  liable  as  upon  busi- 
ness paper.  Williams  v.  Bosson,  supra; 
Kelley  v.  Few,  18  Ohio,  441;  Baruet  .v. 
Young,  29  Ohio  St.  7. 

No  such  distinction  was  made  in  the 
Douglas  Case,  but  in  the  Williams  Case  it 
was  said  that  the  introduction  of  bills  of 
exchange  as  a « basis  for  accommodation 
took  place  long  after  the  decision  in  the 
Douglas  Case.  And  in  the  Barnet  Case  the 
court  said:  "It  is  to  be  regretted  that  the 
general  rules  of  the  conimorcial  law  are  not 
applicable  alike  to  both  classes  of  business 
paper  in  this  state,  and  that  a  dilTorcnce  in 
the  mere  form  of  the  instrument  used 
should  operate  a  difference  in  the  rights 
and  liabilities  of  accommodation  parties 
thereto  as  between  themselves." 

It  is  to  be  noted  that  no  such  distinc- 
tion has  been  found  in  any  other  reported 
case. 

Where   indorser  receives   portion   of  the 

proceeds. 

The  fact  that  the  last  indorser  received 
a  portion  of  the  proceeds  in  payment  of  a 
debt  due  him  from  the  maker  does  not 
change  the  rule.  Youngs  v.  Ball,  9  Watts, 
139. 

Neither  does  the  fact  that  part  of  the 
proceeds  were  used  toward  the  payment  of 
other  paper  upon  which  the  plaintiff  was 
also  an  accommodation  indorser.  Gillespie 
V.  Campbell,  5  L.R.A.  698,  39  Fed.  724. 

But  in  Galbrath  v.  Martin,  5  Humph.  50, 
it  was  held  that  the  first  indorser,  against 
whom  a  judgment  for  the  amount  of  the 
note  had  been  taken  by  the  last  indorser, 
was  entitled  to  a  credit  upon  the  jndi^ment 
of  the  amount  which  the  second  indorser 
had  retained  out  of  the  proceeds  of  the  dis- 
count of  the  note  for  his  own  purposes. 

Change  in  order  of  names  on  paper  given  in 

renewal. 

That  the  names  of  the  parties  upon  the 
notes  in  renewal  of  which  the  notes  in  suit 
were  given  were  in  a  different  order  than 
upon  the  notes  in  suit  constitutes  no  proof 
to  change  the  relative  position  of  the  two 
indorsers.  Pomeroy  v.  Clark,  1  McArth. 
606. 

So,  no  presumption  that  the  liability  of 
several  accommodation  indorsers  to  a  note 
is  joint,  and  not  several,  can  be  raised 
from  the  fact  that  the  indorsements  were 
Z9  I<.R.A.(N.S.) 


not  in  the  same  order  as  upon  the  notes 
for  the  renewal  of  which  the  notes  in  Buit 
were  given.  Palmer  v.  Field,  76  Hun,  228, 
27  N.  Y.  Supp.  736. 

But  the  fact  that  the  names  on  a  renewal 
note  are  in  a  different  order  than  on  the 
original  note  was  held  in  Dawson  v.  Pett- 
way,  20  N.  C.  531  (4  Dev.  &  B.  396,  to 
be  some  evidence  that  the  parties  intended 
to  be  cosureties. 

And  in  Allison  v.  Purdy,  6  Pa.  501,  it 
was  held  to  be  for  the  jury  whether  a  paitv 
who  had  been  the  second  indorser  upon  one 
note,  and  became  the  first  indorser  up^n  a 
renewal,  intended  to  change  his  position 
by  the  change  in  the  order,  and  the  fact 
that  the  principal  secured  the  signatures  of 
his  accommodation  indorsers  in  the  order 
that  he  accidentally  met  them  on  the  street 
is  proper  evidence  for  the  jury  to  consider 
in  that  connection. 

Where  each  party  has  paid  a  portion  of  the 

money. 

Although  each  indorser  paid  one  half  of 
the  note  at  the  time  it  became  due,  the 
last  indorser  may  recover  from  the  first  the 
amount  he  so  paid.  Johnson  y.  Crane,  16 
N.  H.  68. 

But  in  Denton  v.  Lytle,  4  Bush,  597,  it 
was  held  that  the  fact  that  the  parties 
themselves  adjusted  and  paid  the  debt  on 
the  basis  of  equal  respou^sibility  as  be- 
tween themselves  as  sureties,  if  une^c- 
plained,  authorizes  the  inference  that  they 
acted  in  accordance  with  some  previous  un- 
derstanding or  agreement  rendering  it  ob- 
ligatory on  them  both  so  to  do. 

So,  if  three  years  elapse  after  the  pay- 
ment by  two  accommodation  indorsers  .of  a 
moiety  each  of  the  note,  that  fact  consti- 
tutes evidence  that  the  parties  were  cosur- 
eties.   Talcott  V.  Cogswell,  3  Day,  512. 

Knowledge  that  paper  was  accommodation 

paper. 

Knowledge  on  the  part  of  any  of  the  par- 
ties to  the  paper,  that  it  was  in  fact  for 
accommodation  only,  does  liot  apparently 
have  any  effect  upon  the  liability  of  the 
parties. 

The  mere  fact  that  indorsers  are  accom- 
modation indorsers,  and  known  to  each  oth- 
er to  be  so,  is  not  sufficient,  without  proof 
of  an  express  agreement,  to  change  the  gen- 
eral rule,  that  prior  indorsers  are  Uable 
tu  solido  to  subsequent  indorsers  who  have 
paid  the  bill.     Re  McCord,  174  Fed.  72.  ^^ 

And  in  Kirschner  v.  Conklin,  40  Conn.  77, 
the  court  said:  "The  claim  of  the  defendant 
is  based  upon  the  bare  fact  that  these  par- 
ties knew  each  other  to  b«  accommodation 
indorsers;  but  this  fact  falls  far  short  of 
being  sufficient  to  create  an  agreement  be- 
tween them  to  be  jointly  liable.** 

An  indorser  for  accommodation  of  a  bill 
of  exchange  after  its  acceptance,  who  is 
compelled  to  pay  it  when  due,  may  enforce 
the  full  liability  of  an  accommodation  ac- 
ceptor thereon^  and  th?  fact  that  wbeo  »• 
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dorsing  the  bill  he  knew  the  acceptance  to 
have  been  without  consideration  is  imma- 
terial.    Gillespie  v.  Campbell,  supra. 

Effect  of  statute  of  frauds. 

So  far  as  the  statute  of  frauds  is  con- 
cerned, it  is  satisfied  by  an  indorsement  in 
blank  of  an  accommodation  party.  Sloan 
V.  Oibbes,  56  S.  C.  480,  76  Am.  St.  Rep.  559, 
35  S.  E.  408. 

So,  in  Weeks  v.  Parsons,  176  Mass.  570, 
58  N.  E.  157,  it  was  held  that  the  statute 
of  frauds  does  not  apply  in  such  a  case, 
because  the  parol  agreement  related  to  the 
obligations  of  the  indorsers  inter  seae,  and 
not  to  a  promise  to  pay  the  debt  of  an- 
other. 

Admissibility  of  parol  evidence. 

In  some  cases  it  has  been  held  that  parol 
evidence  is  admissible  to  show  that  there 
had  been  an  agreement  between  the  ac- 
commodation parties  to  become  cosureties 
upon  the  note.  Rhodes  v.  Sherrod,  9  Ala. 
63;  Dunn  v.  Sparks,  7  Ind.  490;  Harshman 
V.  Armstrong,  43  Ind.  126;  Preston  v.  Gould, 
64  Iowa,  44,  19  N.  W.  834;  Smith  v.  Morrill, 
54  Me.  48;  Weston  v.  Chamberlin,  7  Gush. 
404;  Clapp  v.  Rice,  13  Gray,  403,  74  Am. 
Dec.  639;  Mansfield  v.  Edwards,  136  Mass. 
15,  49  Am.  Rep.  1;  Wrecks  v.  Parsons,  176 
Mass.  570,  58  N.  E.  157;  Farwell  v.  Ensign, 
66  Mich.  600,  33  N.  W.  734 ;  Paul  v.  Rider, 
58  N.  H.  119;  Easterly  v.  Barber,  66  N.  Y. 
433;  Kelley  v.  Few,  18  Ohio,  441;  Ross  v. 
Eapy,  66  Pa.  481,  5  Am.  Rep.  394;  Sloan  v. 
Gibbes,  supra;  Martin  v.  Marshall,  60  Vt. 
321,  13  Atl.  420;  Pitkin  v.  Flanagan,  23 
Vt.  160,  56  Am.  Dec.  61. 

The  contract  of  indorsement  is  one  im- 
plied by  the  law  from  the  blank  indorse- 
ment, and  can  be  qualified  by  express  proof 
of  a  different  agreement  between  the  par- 
ties, and  is  not  subject  to  the  rule  which 
excludes  the  proof  to  alter  or  vary  the 
terms  of  an  express  agreement.  Ross  v. 
Espy,  supra. 

Evidence  of  a  mutual  contract  between 
indorsers  to  lend  their  names  for  the  ac- 
commodation of  another  should  be  left  to 
the  jury.  Love  v.  Wall,  8  N.  C.  (1  Hawks) 
313. 

In  other  cases  it  has  been  hold  that  parol 
evidence  was  not  admissible  for  that  pur- 
pose. Johnson  v.  Ramsey,  43  N.  J.  L.  279, 
39  Am.  St.  Rep.  580;  State,  Kling,  Prosecu- 
tor, v.  Kehoe,  58  N.  J.  L.  529,  33  Atl.  946; 
Johnson  v.  Crane,  16  N.  H.  68. 

In  Johnson  v.  Crane,  supra,  the  court 
said  that  the  import  of  the  writing  being 
plain  by  the  ordmary  rule  of  evidence,  it 
is  not  to  be  contradicted  by  verbal  explana- 
tions of  the  intentions  and  meaning  of  the 
parties  upon  becoming  parties  to  it. 

Where  the  plaintiff  was  maker,  and  the 
defendant  indorser,  of  a  promissory  note, 
the  evidence  of  other  indorsers  that  all  the 
parties  had  agreed  to  be  mutually  liable 
for  the  note  is  not  evidence  against  the  de- 
fendant. Slaymaker  v.  Gundacker,  10  Serg. 
&  R.  75. 
ZS  LJl.A.(N.S.) 


In  connection  with  this  phase  of  the  ques- 
tion, attention  should  be  called  to  the  fact 
that  the  cases  here  cited  represent  but  a 
small  part  of  the  cases  passing  upon  the 
question  of  the  admissibility  of  parol  evi- 
dence to  show  the  relationship  of  parties 
to  commercial  paper  to  be  different  from 
that  imported  on  the  face  thereof.  And  the 
general  rule  as  laid  down  by  later  cases  not 
within  the  scope  of  this  note  may  be  dif- 
ferent from  that  shown  by  the  cases  here 
cited.  In  consequence  the  cases  are  to  be 
considered  as  bearing  upon  the  application 
of  the  general  rule  as  to  parol  evidence  up- 
on the  state  of  facts  presented  by  the  title 
to  tills  note,  rather  than  as  indicating  what 
the  general  rule  as  to  admissibility  of 
parol  evidence  is  in  the  jurisdictions  from 
which  the  cases  are  taken.  The  knowledge 
or  lack  of  knowledge  of  the  parties  as  to 
the  exact  relation  of  the  other  parties  to 
the  note  is  apparently  immaterial. 

W.  M.  G. 


KENTUCKY  COURT  OF  APPEALS. 

CITY  OF  LOUISVILLE,  Appt., 

V. 

CATHERINE  C.  BECKER. 
(—  Ky.  — ,  129  S.  W.  31L) 

Tax  —  voluntary  payment  —  recovery. 

One  who  pays  an  illegal  tax  to  secure  the 
rebate  allowed  by  law  for  prompt  payment 
cannot  recover  the  money  paid  where,  un- 
der the  statute,  he  has  a  right  to  test  in 
court  the  right  to  enforce  the  tax,  and  the 
taxing  district  has  applied  the  money  to 
the  purposes  for  which  it  was  collected. 

(June   17,   1910.) 

Note, -^  Right  of  one  who  pays  inxmlUl 
tax  for  purpose  of  obtaining  discount 
to  recover  amount  paid, 

A  search  has  disclosed  but  little  author- 
ity upon  the  question  whether  the  fact  that 
a  taxpayer  pays  his  tax  for  the  purpose  of 
obtaining  a  discount  will  render  the  pay- 
ment involuntary,  so  that  he  may  subse- 
quently recover  the  amount  paid  if  the  tax 
proves   invalid. 

The  case  of  Louisville  v.  Becker  is  sup- 
ported by  I>ee  v.  Templeton,  13  Gray,  476. 
In  that  case  one  who  sought  the  collector 
and  paid  his  tax  to  obtain  a  discount  was 
held  not  entitled  to  recover  the  amount 
because  the  tax  was  illejjal,  even  if  the  pay- 
ment was  accompanied  by  a  protest.  The 
court  said:  "The  payment  of  a  tax  under 
such  circumstances  is  necessarily,  in  view 
of  the  provisions  of  the  statute,  to  be  re- 
garded and  treated  as  a  voluntary  payment. 
It  is  so,  in  substance  and  effect,  declared 
to  be  by  the  express  provisions  of  the  stat- 
ute. The  privilege. of  a  discount  is  given 
to  those  persons  only  who  make  voluntary 
payment  of  the  tax  imposed  upon  them. 
And  they  who  avail  themselves  of  the  privi- 
lege should  not  refuse  to  take  also  the  bur- 
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APPEAL  by  defendant  from  a  judgment 
of  the  Chancery  Branch,  First  Di- 
visiony  of  the  Circuit  Court  for  Jefferson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  back  certain  taxes  which 
were  alleged  to  have  been  paid  under  mis- 
take of  law.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clayton  B.  Blakey,  with  Mr.  Jo- 
seph S.  Lawton,  for  appellant: 

Where  the  taxpayer  is  entitled  to  a  day 
in  court  and  can  litigate  the  demand  about 
to  be  enforced  against  him,  but  instead  of 
doing  80  voluntarily  pays  it,  the  payment 
is  considered  voluntary. 

Iiouisville  v.  Anderson,  79  Ky.  334,  42 
Am.  Rep.  220;  Louisville  &  N.  R.  Co.  ▼. 
Hopkins  County,  87  Ky.  605,  9  S.  W.  497; 
Louisville  &  N.  R.  Co.  v.  Com.  89  Ky.  531, 
12  S.  W.  1064;  Brands  v.  Louisville,  111  Ky. 
56,  63  S.  W.  2;  German  Security  Bank  v. 
Coulter,  112  Ky.  677,  66  S.  W.  425,  427; 
Scott  V.  New  Castle  (Ky.)  21  L.R.A.(N.S.) 
112,  116  S.  W.  788. 

In  order  to  constitute  an  involuntary 
payment,  the  payment  must  have  been  made 
under  an  immediate  and  urgent  necessity 
to  release  the  person  or  property  from  de- 
tention, or  to  prevent  an  immediate  sei- 
zure of  the  person  or  property. 

Louisville  v.  Anderson,  supra;  2  Dill. 
Mun.  Corp.  §§  940,  943,  947;  Union  P.  R. 
Co.  V.  Dodge  County,  98  U.  S.  541,  25  L.  ed. 
196;  Lamborn  v.  Dickinson  County,  97  U. 
S.  181,  24  L.  ed.  926;  2  Cooley,  Taxn.  pp. 
1495-1502;  Smith,  Mun.  Corp.  pp.  244-246; 
Elliott,  Mun.  Corp.  §§  294-296;  2  Desty, 
Taxn.  pp.  790-797;  DeBaker  v.  Carillo,'52 
Cal.  473;  Merrill  v.  Austin,  53  Cal.  379; 
Dear  v.  Varnum,  80  Cal.  86,  22  Pac.  76; 
Falvey  v.  Hennepin  County,  76  Minn.  262, 


79  N.  W.  302;  St.  Anthony  &  D.  Elevator 
Co.  V.  Bottineau  County  (St.  Anthony  & 
D.  Elevator  Co.  v.  Soucie)  0  N.  D.  340,  50 
LR.A.  262,  83  N.  W.  212;  Marietta  v.  SU>^ 
comb,  6  Ohio  St.  471;  Wilson  v.  Pelton,  40 
Ohio  St.  306;  Williams  v.  Stewart,  115  Ga. 
864,  42  S.  £.  256;  Holder  v.  Gelena,  19  Hi. 
App.  409;  McCrickart  v.  PitUburgh,  88 
Pa.  133;  Carton  v.  Uinta  County,  10  Wyo. 
416,  69  Pac.  1013;  Preston  y.  Boston,  12 
Pick.  13. 

Where  the  law  provides  ample  means  of 
correcting  an  illegal  assessnieut  before  the 
process  of  collecting  the  tax  begins,  and  the 
taxpayer  fails  to  take  advantage  of  this  op- 
portunity to  correct  the  assessment,  the  tax- 
payer is  without  remedy. 
'    Scott  V.  New  Castle,  supra. 

Messrs.  Grubbs  &  Grubbs,  for  appellee: 

Money  paid  under  mistake  of  law  or  fact 
may  be  recovered. 

Scott  V.  New  Castle  (Ky.)  21  L.R-A. 
(N.S.)  112,  116  S.  W.  788;  Underwood  v. 
Brockman,  4  Dana,  318,  20  Am.  Dec  407; 
Ray  V.  Bank  of  Kentucky,  3  B.  Mon.  514, 
39  Am.  Dec.  479;  Louisville  ▼.  Anderson, 
79  Ky.  334,  42  Am.  Rep.  220;  I^uisville  v. 
Henning,  1  Bush,  381;  Newport  v.  Rinpn, 
87  Ky.  635,  10  S.  W.  2;  Brands  v.  Louis- 
ville, 111  Ky.  56,  63  S.  W.  2. 

Taxes  paid  under  a  mistake  of  law  may 
be  recovered  unless  such  payment  is  volun- 
tary, and  a  payment  is  voluntary  when  it 
can  only  be  enforced  by  suit. 

Louisville  v.  Anderson,  70  Ky.  335,  43 
Am.  Rep.  220;  Louisville  &  N.  R.  Co.  v. 
Com.  89  Ky.  631,  12  S.  W.  1004;  Newport 
V.  Ringo  and  Brands  v.  Louisville,  supra. 

The  payment  made  to  secure  the  rebate 
was  involuntary. 

Newport  v.  Ringo,  supra. 


den  of  any  consequences  which  are  tlic 
necessary  or  legitimate  result  of  the  alter- 
native they  have  chosen.  .  .  .  There  is 
nothing  in  the  circumstances  attending 
either  of  the  payments,  the  amount  of 
which  the  plaintifT  now  seeks  to  recover 
back,  which  has  any  tendency  to  change  or 
qualify  the  effect  which  the  provisions  of 
the  statute,  above  cited,  attribute  and  as- 
sign to  the  free  and  voluntary  action  of  a 
Sarty  who  seeks  to  secure  the  benefit  and 
iscount  authorized  by  the  votes  of  the 
town.  It  is  true  that  he  accompanied  his 
payments  with  a  formal  protest;  and  it  ap- 
pears that  iu  one  instance  the  collector  was 
induced,  upon  his  solicitation,  to  say  that 
the  payment  of  the  tax  was  demanded.  But 
whether  these  formalities  of  demand  and 
protest  were  actually  observed  in  the  pres- 
ent case  is  quite  immaterial;  since  they 
could  have  no  influence  upon  a  clear,  cer- 
tain, and  positive  rule  of  law,  or  be  allowed 
to  vary  or  diminish  tlic  force,  significance, 
or  effect  of  the  express  provisions  of  the 
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statute.  The  several  payments  made  by 
the  plaintiff  must  be  held  to  have  the  char- 
acter and  effect  assigned  to  them  by  these 
provisions.  In  conformity  to  the  absolute 
rule  thereby  established,  they  must  be  con- 
sidered as  his  voluntary  ac^,  and  must  be 
treated  by  courts  of  law  as  having  this  and 
no  other  character." 

But  where,  in  addition  to  paying  for  the 
purpose  of  obtaining  a  discount,  the  pay- 
ment is  also  made  to  prevent  the  iasuancp 
of  a  warrant,  which  was  threatened,  it  has 
been  held  that  the  payment  is  not  voluntaiy , 
and  that. recovery  may  therefore  be  had. 

Thus  in  Stowe  v.  Stowe,  70  Vt.  609,  4! 
Atl.  1024,  where  a  tax  was  paid  soon  after 
the  taxpayer  had  received  a  notice  from  the 
treasurer  that  his  taxes  must  be  paid  br  a 
given  date  to  obtain  the  discount  and  savt- 
costs  of  collection,  and  that  if  not  paid  br 
that  date  a  warrant  would  be  issued  against 
him,  it  was  held  that  the  payment  was  not 
voluntary,  and  that  recovery  might  be  had. 

J.  T.  W. 
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Settle,  J.,  delivered  the  opinion  of  llie 
court : 

By  this  action  in  equity  tlie  appellee, 
Catherine  C.  Becker,  sought  to  recover 
taxes  paid  by  her  to  the  city  of  I^ouisville 
for  the  years  1907,  1908,  and  1900,  amount- 
ing in  the  aggregate  to  $308.46.  It  was  al- 
leged in  the  petition  that  the  taxes  were 
assessed  upon  notes  of  which  she  is  the  own- 
er, amounting  to  $6,000,  and  secured  by 
liens  upon  real  estate  situated  in  the  city 
of  Louisville;  that  for  more  than  five  years 
next  before  the  institution  of  the  action  she 
was  a  resident  of  Oldiiam  county,  and  her 
notes  were  not,  during  the  years  for  which 
they  were  assessed  and  the  taxes  paid  by 
her,  either  assessable  or  taxable  in  the  city 
of  Louisville.  The  appellant  demurred  to 
the  petition;  but  the  demurrer  was  over- 
ruled. It  declined  to  plead  further,  and 
the  circuit  court  thereupon  entered  judg- 
ment in  appellee's  favor  for  the  amount 
claimed  in  her  petition,  with  interest.  The 
case  is  now  before  this  court  on  appeal  from 
that  judgment. 

The  written  opinion  of  the  learned  special 
judge  so  tersely  expressed  his  reasons  for 
overruling  the  demurrer  that  we  here  in- 
sert it:  "The  assessments  complained  of  in 
the  petition  were  void  under  §  2980,  Ky. 
Stat.  (Russcirs  Stat.  §  906),  and  Com.  v. 
Northwestern  Mut.  L.  Ins.  Co.  32  Ky.  L. 
Rep.  796,  107  S.  W.  233,  for  its  situs  was 
in  Oldham  county,  and  the  payment  of  a 
void  tax  upon  a  void  assessment  does  not 
give  to  the  city  any  right  to  collect  or  with- 
hold from  the  person  paying  the  same  the 
amount  paid.  Demurrer  to  petition  over- 
ruled." 

The  case  of  Com.  v.  Northwestern  Mut. 
L.  Ins.  Co.  was  not  an  action  to  recover 
taxes  paid,  but  one  to  compel  the  insurance 
company,  a  nonresident,  to  list  for  taxation 
in  the  county  of  Jefferson,  under  §  4241, 
Ky.  Stat.  (RussclTs  Stat.  §  C170),  its  notes 
and  choses  in  action  representing  loans 
made  by  it,  secured  by  mortgages  on  lands 
in  this  state,  or  by  pledge  of  policies  or 
other  collateral  owned  by  persons  in  this 
state.  In  deciding  the  single  question  pre- 
sented, the  court  held  that  as  the  insurance 
company  was  a  foreign  corporation,  and  the 
statute  did  not  fix  the  situs  of  its  notes  and 
chosee  in  action  in  this  state  for  the  pur- 
pose of  taxation,  they  were  not  taxable 
therein.  It  does  not,  therefore,  appear  to 
have  been  held  in  that  case  that  "the  pay- 
ment of  a  void  tax  upon  a  void  assessment 
does  not  give  to  the  city  any  right  to  collect 
or  withhold  from  the  person  paying  the 
same  the  aipount  paid." 

So,  the  question  decided  in  that  case  is 
only  incidentally  involved  in  the  case  at 
bar.  It  is  admitted  by  the  appellant  city 
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that  appellee's  notes  were  not  legally  assess- 
able or  taxable  in  the  city  of  Louisville,  and 
that,  if  she  had  resisted  the  assessment  or 
refused  to  pay  -  the  taxes,  the  court  would 
have  relieved  her  of  paying  them.  She  did 
not,  however,  pursue  that  course,  but  volun- 
tarily, and  in  order  to  obtain  the  rebate  al- 
lowed by  law,  paid  the  taxes  before  the  city 
could  enforce  their  payment  or  impose  a 
penalty  for  their  nonpayment,  and  now 
seeks  to  recover  them  back,  upon  the  ground 
that  they  were  paid  under  a  mistake  of  law. 
In  explanation  of  its  alleged  action  in  as- 
sessing appellee's  property  and  receiving  of 
her  the  taxes  paid  thereon,  the  city's  coun- 
sel says  that  she  had  previously  been  a  resi- 
dent of  the  city,  and,  as  such,  from  year  to 
year,  listed  the  same  property  for  taxation 
and  paid  the  taxes  thereon,  and  that  the 
city  assessor,  not  being  aware  of  her  re- 
moval to  Oldham  county,  continued  to  as- 
sess her  property,  and  the  city  tax  collector 
to  receive  the  taxes  thereon,  for  the  years 
complained  of,  believing  her  to  be  still  a 
resident  of  the  city  and  the  taxes  legally 
assessed  and  collectable.  This  explanation 
does  not  affect  the  legal  status  of  the  par- 
ties, for,  after  all  is  said,  the  question  we 
are  called  on  to  decide  is:  Can  one  who 
has  voluntarily  and  under  a  mistake  of  law 
paid  an  illegal  tax,  which  the  city  has  paid 
out  and  applied  to  the  purposes  for  which 
it  was  assessed  and  collected,  recover  it? 

While  this  court  has  repeatedly  held,  as 
in  Ray  v.  Bank  of  Kentucky,  3  B.  Mon.  514, 
39  Am.  Dec.  479,  that  "whenever,  by  a  clear 
and  palpable  mistake  of  law  or  fact  essen- 
tially bearing  upon  and  affecting  the  con- 
tract, money  has  been  paid  without  cause 
or  consideration,  which  in  law,  honor,  or 
good  conscience  was  not  due  and  payable, 
and  which  in  honor  or  good  conscience  ought 
not  to  be  retained,  it  was  and  ought  to  be 
recovered  back,"  it  has  never  committed  it- 
self to  the  doctrine  that  this  rule  should  be 
invoked  to  compel  the  refunding  to  the  tax- 
payer of  taxes,  which  he,  following  an  as- 
sessment by  the  assessing  officer,  had  vol- 
untarily paid  to  an  officer  of  the  law 
charged  with  the  duty  of  collecting  the 
taxes.  Hesitancy  in  so  applying  the  rule 
may  well  be  indulged  when  it  is  considered 
that  the  duty  to  pay  taxes  does  not  arise 
out  of  contract,  but  out  of  an  obligation 
resting  upon  every  citizen  to  contribute  to 
the  support  of  the  government  to  which  he 
owes  allegiance.  Moreover,  taxes  are  as- 
sessed and  collected  for  purposes  of  govern- 
ment, and  while  it  is  a  hardship  to  a  citi- 
zen to  be  refused  repayment  of  a  tax,  as  in 
this  case  illegally  collected  of  him,  though 
voluntarily  paid,  it  must  be  borne  in  mind, 
if  the  city  is  required  to  show  on  every  such 
complaint  its  right  to  retain    the  tax    re- 
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ceived,  it  could  never  regard  the  voluntary 
payment  of  a  tax  as  a  tiling  settled,  or  know 
whether  to  apply  such  taxes  as  it  may  have 
collected  to  the  discharge  of  its  numerous 
obligations  and  municipal  needs. 

In  view  of  what  has  been  said  as  to  the 
purposes  of  taxation,  it  can  readily  be  seen 
that  the  principles  applicable  to  transac- 
tions between  inilividuals  do  not  apply  to 
an  action  by  a  taxpayer  against  the  gov- 
ernment for  the  recovery  back  of  taxes  paid 
voluntarily,  though  paid  under  a  mistake 
of  law^. 

It  is  apparent  from  the  averments  of  ap- 
pellee's  petition   that  the   taxes   for   which 
she  sues  were  voluntarily    paid,    and    this 
fact  bars  the  recovery  sought.     Cooley  on 
Taxation,    vol.    2,   p.    1496,    in   stating   the 
general  rule,  "that  a  tax  or  assessment  vol- 
untarily paid  cannot  be  recovered  back,  the 
authorities  generally  agree,"  gives  the  fol- 
lowing reason,  for  its  adoption:     '*The  rule 
of  law   is   a   rule   of   sound   public   policy; 
also,  it  is  a  rule  of  quiet  as  well  as  of  good 
faith,  and  precludes  the  courts  being  occu- 
pied in  undoing  the  arrangements  of  par- 
ties which  they  have  voluntarily  made,  and 
into  which  they  have  not  been    drawn    by 
fraud  or  accident,  or  by  any  excusable  ig- 
norance of  their  legal  rights  and  liabilities. 
All  payments  are  supposed  to  be  voluntary 
until    the    contrary    is    made    to    appear." 
p.  1498.    On  page  1502  of  the  same  volume 
an  excellent   definition   of  "compulsion"  is 
given:     "And  it  has  been  said  in  some  cases 
that,  when  it  is  sought  to  recover  back  a 
payment  as  having  been  made  under  com- 
pulsion, it  should  be  made  to  appear  that 
payment  was  made  to  release  either  person 
or  property  from  the  power  of  the  officer. 
And  this  may  be  said  to  express  the  gen- 
eral  sense    of    the    authorities."      Smith's 
Modern  Law  of  Municipal  Corporations,  vol. 
1,  §  244,  defines  "compulsion"  as  applied  to 
a  tax  payment  as  follows:     "It    is,    how- 
ever, upon  the  whole  well  settled  that  the 
payment  must  be   made  under   direct   and 
immediate  compulsion,  and  under  such  cir- 
cumstances that   ^he  person  called  upon  to 
pay  the  tax  can  save  himself  or  his  prop- 
erty only  by  paying  the  illegal  demand.  The 
stringent  application  of  this  rule  often  re- 
sults in  hardship  in  individual  cases;   but, 
for  the  reasons  already  stated,  the  general 
beneficence  of  the  rule  is  undoubted."    Bal- 
timore V.   Lefferman,  4   Gill,   425,   45   Am. 
Dec.  145;   Dear  v.  Varnum,  80  Cal.  80,  22 
Pac.  76;  27  Am.  &  Eng.  Enc.  Law,  p.  760. 
While  this  court  has  not  in  terms  adopt- 
ed  any  of   the   definitions  of  "compulsion" 
as  applied  to  tax  payments,  referred  to,  it 
has  in  several  cases  held  that  taxes  illeijallv 
paid   might   be   recovered    back,    where   tlie 
payments  were  made  involuntarilv,  and  the 
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tax  collector  had  authority  to  levy  and  s^Il 
on  the  refusal  to  pay.  In  Louisville  v.  An- 
derson, 79  Ky.  334,  42  Am.  Rep.  220,  which 
was  an  action  to  recover  back  from  the  citv 

• 

taxes  illegally  assess>ed  and  paid  by  mistake 
of   law,   upon    land  used   for   farming  pur- 
poses, it  was  alleged  that,  if  the  taxes  had 
not  been  paid,  the  city  would  have  proceed- 
ed, "as  it  threatened  to  do,  to  coerce  pay- 
ment by  a  sale  of  the  property."    The  c  mrt, 
though   recognizing  the  rule  announced  by 
Cooley,   "that  a  tax  voluntarily  paid  can- 
not be  recovered  back,"  allowed  &  recovery 
by  the  taxpayer    on  the  ground    that   the 
tax   had   been    involuntarily   paid,   becau$e 
"the  money  was  not  paid  at  the  instance 
of  the  taxpayer  to  one  who  was    a    mere 
passive  agent  without  authority  to  demand 
or  coerce  payment,  but  to  one  who  had  not 
only  the  authority  to  receive  it,  but  to  ex- 
act payment  by  levying    on    the    property 
taxed;   and,  upon  the  refusal  of  the  appel- 
lee to  pay,  a  sale  of  the  property  w^as  inevi- 
table.   The  party  charged  with  payment  has 
been  afforded  no  opportunity  of  being  heard, 
and  knows  that  the  tax  gatherer  is  clotlted 
with  the  process  of  the  law  to  enforce  hia 
demand  if  payment  is  denied.     Such  a  pay- 
ment, or  a  payment  made  in  ignorance  of 
the  fact  that  the  taxation  is  void,  with  a 
knowledge    that    compelling  process    is  at 
hand  to  coerce  the  demand,  must  be  regard- 
ed  as   involuntary,   and  the  party  entitled 
to-  recover  his  money.    Where  a  party  is  en- 
titled to  a  day  in  court,  and  can  litipite 
the   demand   about  to   be  enforced   asain^t 
him,  but,  instead  of  doing  so,  voluntary  payi 
it,   he   is  without  remedy.     When  he  can 
plead    and    make    his    defense,    a    payment 
made  under  protest  will  be  regarded  as  vol- 
untary;  or,  if  he  has  an  option  either  to 
litigate  the  question  or  submit  to  the  de- 
mand and  pay  the  money,  in  all  such  cases 
there  is  no  compulsion,  and  relief  will  be 
denied." 

It  appears  that  the  city  of  Louisville, 
when  the  taxes  were  paid  by  Anderson,  had 
the  power  under  the  law  to  coerce  payment 
of  taxes  by  distraint,  or  a  summary  sale 
of  the  taxpayer's  property  upon  his  refusal 
to  pay,  but  that  the  latter  was  given  no 
opportunity  to  litigate  the  matter  in  the 
courts.  W^hen  appellee's  taxes  were  ptid, 
the  law  was  different.  Under  the  present 
laws,  which  were  also  in  force  when  appel- 
lee's taxes  were  paid,  the  city  was  author- 
ized to  sue  or  distrain  for  taxes  uncollect- 
ed, also  to  collect  them  by  garnishment  of 
rents;  but  the  law  also  provides  (Ky.  Stat 
§  3008  [Russell's  Stat.  §  957])  that '^the 
taxpayer  may  have  the  right  to  a  day  in 
court  to  contest  any  unlawful  distraint  or 
garnishment  of  rent."  In  other  words,  no 
matter  by  which  of  the  methods  allowed  tlis 


1910. 


LOUISVILLE  V.  BECICER. 


1049 


city  might  have  attempted  to  collect  the 
ta^es  of  appellee  for  the  years  complained 
of,  she  had  under  the  law  guaranteed  facili- 
ties for  resisting  their  payment.  She,  there- 
fore, unlike  Anderson,  had  an  opportunity 
to  make  defense,  litigate  the  right  of  the 
city  to  the  taxes  in  question,  and  defeat 
their  collection,  but,  instead  of  doing  so, 
elected  to  pay  them,  and  did  in  fact  pay 
them  each  year  before  their  payment  could 
be  coerced. 

In  Louisville  &  N.  R.  Co.  v.  Hopkins 
County,  87  Ky.  605,  9  S.  W.  497,  the  taxes 
sought  to  be  recovered  back  were  held  to 
have  been  paid  voluntarily.  Hence  the  prin- 
ciple announced  in  the  case  at  bar  was  ap- 
plied as  follows:  "And  such  being  the  fact, 
we  perceive  no  reason  to  make  in  these 
cases  an  exception  to  the  general  rule  laid 
down  in  Louisville  v.  Anderson,  that  a 
party  paying  taxes  who  is  entitled  to  a  day 
in  court  and  can  litigate  the  demand  about 
to  be  enforced  against  him,  but,  instead  of 
doing  so,  voluntarily  pays  it,  is  without 
remedy." 

In  discussing  the  above  rule  in  the  case 
of  Louisville  &  N.  R.  Co.  v.  Com.  89  Ky. 
531,  12  S.  W.  3064,  the  court  said:  "Con- 
siderations of  public  policy  require  this 
rule,  and  the  taxpayer  cannot  complain 
with  grace,  because  he  has  by  his  own  neg- 
lect missed  the  opportunity  afTorded  him  by 
law  for  his  protection." 

In  the  much  later  case  of  Brartds  v. 
Louisville,  111  Ky.  56,  63  S.  W.  2,  recovery 
by  the  appellants  of  apportionment  war- 
rants admittedly  illegal,  paid  the  city,  was 
refused.  The  opinion,  after  a  careful  conr 
sideration  of  the  question  involved,  and 
elaborate  review  of  all  the  authorities  in 
this  state  thereon,  reaffirmed  with  marked 
emphasis  the  rule  stated  in  the  cases  of 
Louisville  v.  Anderson  and  Louisville  &  N. 
R.  Co.  V.  Hopkins  County  and  Louisville  & 
N.  A.  Co.  v.  Com., — supra,  as  to  the  neces- 
sity for  the  enforcement  of  the  rule,  saying: 
"But  the  court  is  of  opinion  that  the  rea- 
sons of  public  policy  which  sustain  the  cases 
above  cited  apply  with  equal  force  to  the 
case  before  us.  Reduced  to  its  last  analy- 
sis, tlie  case  comes  to  this:  The  city  as- 
seRsed  against  the  appellants'  property  for 
the  improvement  of  the  street  in  front  of  it 
an  amount  larger  by  10  per  cent  than  it 
should  have  assessed.  If  a  recovery  can  be 
had  in  this  case,  then  one  may  be  had  in 
every  case  where  the  burden  is  wrongfully 
apportioned,  although  the  assessment  has 
been  voluntarily  paid.  Such  a  rule  would 
involve  the  city  government  in  inextricable 
confusion.  The  council  could  not  know 
what  liabilities  might  be  anticipated  or 
what  taxes  should  be  levied.  Under  the 
Constitution  the  levy  of  taxes  must  specify 
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the  purpose  for  which  the  tax  is  to  be  used, 
and  a  tax  levied  for  one  purpose  cannot  be 
applied  to  another.  The  reason  for  the  rule 
denying  a  recovery  of  taxes  voluntarily  paid 
is,  after  all,  the  security  and  efficiency  of 
the  city  government,  and  every  reason  which 
forbids  the  recovery  of  municipal  taxes  that 
have  been  voluntarily  paid  seems. to  us  to 
apply  with  equal  force  to  assessments  for 
municipal  improvements.  The  city  is  re- 
quired to  make  the  apportionment.  If  au 
error  is  made,  it  is  the  duty  of  the  prop- 
erty owner,  no  less  than  the  city  officials,  to 
detect  and  correct  it.  If,  instead  of  doing 
this,  he  voluntarily  pays  the  assessment, 
and  the  city  makes  other  contracts  and  as- 
sumes other  obligations  on  the  idea  that 
these  matters  are  all  settled,  it  seems  to  us 
that  sound  public  policy  requires  the  loss  to 
fall  on  the  taxpayer,  who  has  acquiesced  in 
the  assessment  and  voluntarily  paid  the 
money  rather  than  litigate  the  right." 

Of  the  cases  relied  on  by  counsel  for  ap- 
pellee, we  find  but  one  that  can  in  any  sense 
be  said  to  conflict  with  the  cases  from  which 
we  have  quoted.  The  case  referred  to  is 
that  of  Newport  v.  Ringo,  87  Ky.  635,  10  S. 
W.  2,  in  which  it  was  held  that  taxes  paid 
under  compulsion  and  a  mistake  of  law 
could  be  recovered.  The  court  seems  to 
have  expressed  its  conclusion  in  the  first 
paragraph  of  the  opinion  without  a  citation 
of  authority.  The  decision  must  have  been 
based  on  some  provision  of  the  charter  of 
the  city  of  Newport,  though  we  are  not  ad- 
vised by  the  opinion  of  the  method  provided 
by  the  charter  of  the  city  for  collecting 
taxes,  in  view  of  which  it  is  not  to  be  con- 
sidered as  controverting  the  authoritative- 
ness  of  the  rule  announced  in  T/Ouisville  v. 
Anderson ;  Louisville  &  N.  R.  Co.  v.  Hopkins 
County;  Louisville  &  N.  R.  Co.  v.  Com.;  and 
Brands  v.  Louisville, — supra. 

It  is  not  perceived  that  appellee's  claim  of  ^ 
right  to  recover  the  taxes  sued  for  finds  any 
support  from  the  case  of  Scott  v.  New  Cas- 
tle (Ky.)  21  L.R.A.(N.S.)  112,  116  S.  W. 
788,  in  which  the  recovery  back  of  the  un- 
earned part  of  a  liquor  license  paid  under  a 
mistake  was  allowed,  for  in  the  opinion  of 
that  case  it  is  said :  "We  do  not  agree  with 
counsel  for  appellees  that  a  license  such  as 
appellant  paid  is  a  mere  tax,  which,  when 
voluntarily  paid,  cannot  be  recovered.  It  is 
true  that  a  tax,  when  voluntarily  paid,  can- 
not be  recovered,  though  illegally  collected. 
Louisville  &  N.  R.  Co.  v.  Com.  89  Ky.  531, 
12  S.  W.  1064.  But  this  rule  is  based  upon 
considerations  of  public  policy  and  because 
the  law  provides  ample  means  of  correct- 
ing an  illegal  assessment  before  the  process 
of  collecting  the  tax  begins;  but  a  license 
Hueh  as  appellant  paid  is  on  .a  different 
footing.' 
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Manifestly,  appellee  paid  yoluntarily, 
without  dispute,  and  before  their  collection 
could  have  been  enforced,  the  taxes  sued  for, 
and^  while  the  loss  of  the  amount  claimed 
may  prove  a  hardship  to  her,  the  law  and 
the  soimd  public  policy  underlying  it  com- 
pel us  to  refuse  her  the  relief  demanded. 

Wherefore,  the  judgment  is  reversed,  and 
cause  remanded  for  further  proceedings  con- 
sistent with  the  opinion. 


NBW   HAMPSHIRE   SUPREMS 
COURT. 

ARTHUR  E.  TAGGART 

V. 

TOWN  OF  JAFFREY. 

(75  N.  H.  473,  76  Atl.  123.) 

Water  —  artificial     stream  —  riparian 
rights. 

1.  The  rights  of  an  owner  of  land  on  an 
artificial  channel  made  for  a  stream  of 
water  which  was  evidently  intended  to  bo 
permanent,  and  has  existed  for  more  than 
sixty  years,  are  the  same  as  though  the 
course  was  the  natural  one. 

Same  —  public  rights  —  conflict  with 
riparian  right. 

2.  The  public  cannot,  after  granting  the 
bed  of  the  outlet  of  a  pond  to  private  own- 
ers, use  the  water  in  the  pond  to  the  in- 
jury of  such  owners,  without  making  com- 
pensation to  them,  although  it  retains  title 
to  the  bed  of  the  pond. 

Same  —  diyersion  —  duty   to  minimize 
injury. 

3.  The  fact  that  proper  conservation  of 
the  water  left  in  a  stream  would  render  it 
sufficient  to  serve  the  purpose  to  which  a 
complaining  riparian  owner  was  putting 
the  stream  is  no  defense  to  an  action  by 
him  for  wrongful  diversion  of  water  from 
the  stream. 

(April  6,  1910.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Cheshire  Coun- 
ty made  during  the  trial  for  an  action 
brought  to  recover  damages  for  the  alleged 
unlawful  diversion  of  the  waters  of  a  natur- 
al stream  which  resulted  in  the  assessment 
of  damages.     Overruled. 

Plaintiff  claimed  the  rights  of  a  riparian 
owner,  in  the  waters  of  an  artificial  channel 
by  which  a  portion  of  the  waters  of  Bullet 
pond  was  carried  to  mills  below  his  prem- 
ises. The  channel  appeared  to  be  perma- 
nent, although  it  required  annual  repairing. 

Note.  —The  subject  of  conversion  of  arti- 
ficial into  natural  water  courses  is  treated 
in  the  notes  to  Pewaukee  v.  Savoy,  60 
L.R.A.  836,  and  Stimson  v.  Brookline,  16 
L;R.A.(N.S.)  280. 
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Further  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  Cain  &  Benton,  for  defendant: 

The  plaintiff  had  no  right  to  the  water  m 
the  canal. 

Fox  River  Flour  &  Paper  Co.  ▼.  Keller, 
70  Wis.  287,  35  N.  W.  744;  Lawson  V. 
Mowry,  52  Wis.  219,  9  N.  W.  280. 

The  waters  in  the  pond  were  public  cra- 
ters, and  could  be  used  by  the  state  or  any 
particular  subdivision  of  it  for  any  public 
purpose,  without  compensation  to  the  plain- 
tiff. 

St.  Anthony  Falls  Water  Power  Co.  ▼. 
St.  Paul  Water  Comrs.  168  U.  S.  372,  42 
L.  ed.  605,  18  Sup.  Ct.  Rep.  157;  Bundle 
V.  Delaware  k  R.  Canal  Co.  14  How.  80,  14 
L.  ed.  335;  Fox  v.  Cincinnati,  104  U.  S. 
783,  26  L.  ed.  928;  Illinois  C.  R.  Co.  ▼. 
Illinois,  146  U.  S.  387,  36  L.  ed.  1018,  13 
Sup.  Ct.  Rep.  110;  Mobile  Transp.  Co.  v. 
Mobile,  128  Ala.  335,  64  L.R.A.  338,  86 
Am.  St  Rep.  143,  30  So.  645. 

Messrs.  Doyle  A  Lucier,  for  plaintiff: 

A  water  course,  though  artificial,  may 
have  been  originally  made  under  such  cir- 
cumstances and  have  been  so  used  as  to 
give  all  the  rights  that  the  riparian  pro- 
prietors would  have  if  it  had  been  a  natural 
stream. 

Sutcliffe  V.  Booth,  9  Jur.  N.  S.  1037;  30 
Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  350. 

Every  owner  of  land  over  or  through 
which  a  stream  of  water  runs  is,  by  virtue 
of  such  ownership;  entitled  to  the  use  of 
water  flowing  over  it  in  its  natural  current 
without  diminution  or  obstruction. 

Cowles  V.  Kidder,  24  N.  H.  364,  57  Am. 
Dec.  287 ;  I'yler  v.  Wilkinson,  4  Mason,  400, 
Fed.'  Cas.  No.  14,312;  Oilman  v.  Tilton,  5 
N.  H.  232;  Concord  Mfg.  Co.  v.  Robertson, 
66  N.  H.  1,  18  L.R.A.  679,  25  Atl.  718- 

Where  an  artificial  water  course  is  con- 
structed under  certain  circumstances  so  that 
it  is  intended  as  a  permanent  structure, 
rights  therein  similar  to  the  riparian  rights 
in  a  natural  water  course  may  be  acquired 
by  prescription. 

28  Am.  k  Eng.  Enc  Law,  p.  1040;  Nut- 
tall  V.  Bracewell,  L.  R.  2  Exch.  1 ;  Becston  v. 
Weate,  5  El.  k  61.  986;  French  Hoek  Comrs. 
V.  Hugo,  L.  R.  10  App.  Cas.  336;  Prescott 
V.  White,  21  Pick.  341,  32  Am.  Dec.  266; 
Powell  V.  Butler,  Ir.  Rep.  5  C.  L.  309; 
Wood  V.  Waud,  3  Exch.  748,  10  Eng.  RuL 
Cas.  226. 

Peaslee,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  waters  flowing  from  Bullet  pond 
were  diverted  from  their  natural  channel 
more  than  sixty  years  ago,  and  have  since 
flowed  in  the  channel  then  prepared  ft>r 
them.     The  change  was  evidently  intended 
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to  be  permanent,  and  the  present  channel  of 
the  stream  is  now,  for  all  legal  purposes, 
its  natural  one.  "It  has  often  been  decided, 
both  in  England  and  America,  that  water 
courses  made  by  the  hand  of  man  may  have 
been  created  under  such  conditions  that,  so 
far  as  the  rules  of  law  and  the  rights  of  the 
public  or  of  individuals  are  concerned,  they 
are  to  be  treated  as  if  they  were  of  natural 
origin."  Stimson  y.  Brooklinc,  197  Mass. 
568,  16  L.R.A.(N.S.)  280,  125  Am.  St.  Kep. 
382,  83  N.  E.  893,  14  A.  &  E.  Ann.  Cas. 
907;  Townsend  ▼.  McDonald,  12  N.  Y.  381, 
64  Am.  Dec  608;  Magor  v.  Chadwick,  11 
Ad.  &  £1.  571,  686;  SutclifTe  v.  Booth,  9 
Jur.  N.  S.  1037;  3  Farnham,  Waters,  §  827b. 
Cases  involving  the  rights  of  proprietors 
along  artificial  streams,  as  distinguished 
from  natural  streams  running  in  artificial 
courses,  are  not  in  point.  The  distinction 
between  the  two  has  often  been  recognized. 
Murchie  y.  Gates,  78  Me.  300,  4  Atl.  698; 
Stimson  y.  Brookline,  supra ;  Nuttall  y. 
Bracewell,  L.  R.  2  Exch.  1 ;  Wood  v.  Waud, 
3  Exch.  748,  777,  10  Eng.  Rul.  Cas.  226. 
Rights  in  new  courses  for  natural  streams 
have  been  supported  upon  various  grounds. 
"When  a  stream  flowing  through  a  person's 
land  is  diverted  into  a  new  channel,  either 
artificially  or  by  a  sudden  flood,  afTecting 
the  rights  of  other  riparian  proprietors 
favorably,  and  the  owner  acquiesces  in  the 
new  state  of  the  stream  for  so  long  a  time 
that  new  rights  accrue,  or  may  be  presumed 
to  have  accrued,  such  acquiescence  is  bind- 
ing, like  a  public  dedication,  and  the  stream 
cannot  be  lawfully  returned  to  its  former 
channel."  Gould,  Waters,  §  159;  Ford  v. 
Whitlock,  27  Vt.  265;  Burk  v.  Simonson, 
104  Ind.  173,  64  Am.  Rep.  304,  2  N.  E.  309, 
3  N.  E.  826. 

In  some  cases  the  mere  running  of  the 
water  for  the  prescriptive  period,  under  con- 
ditions apparently  intended  to  be  perma- 
nent»  has  been  considered  suflicient  to  war- 
rant a  holding  that  the  usual  riparian 
rights  along  a  natural  stream  have  at- 
tached. Murchie  v.  Gates,  supra;  Gaved  y. 
Martyn,  19  C.  B.  N.  S.  732. 

"There  is  a  much  more  impregnable 
foundation  [than  prescription]  upon  which 
to  put  such  decisions,  and  that  is  upon  the 
ground  of  estoppel.  If  a  landowner  makes 
a  change  in  the  course  of  the  stream  which 
to  all  appearances  is  permanent,  and  holds 
out  to  the  world  the  representation  that 
such  condition  is  permanent,  he  will  be 
bound  by  his  acts;  and  after  other  persons 
haye  acquired  rights  by  changinp^  their  po- 
sitions upon  the  faith  of  such  representa- 
tions, he  will  not  be  permitted  to  deny  that 
they  were  true,  or  claim  that  the  stream  is 
not  flowing  in  its  true  channel."  3  Farn- 
ham, Waters,  §  827c;  Woodbury  y.  Short, 
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17  Vt.  387,  44  Am.  Dec.  344;  liimpman  y. 
Milks,  21  N.  Y.  505;  Lammott  v.  Ewers,  106 
Ind.  310,  55  Am.  Rep.  746,  6  N.  E.  636. 

"If  the  landowner,  having  changed  the 
direction  of  the  natural  stream  through  his 
land,  were  to  suflfer  others  wlio  are  entitled 
to  use  the  water  to  expend  money  in  refer- 
ence to  such  use,  under  a  belief  that  the 
new  channel  was  to  be  permanent,  and  this 
were  known  to  him,  he  could  not  after- 
wards change  its  course  so  as  to  injure  the 
party  who  had  expended  his  money.  In 
these  and  like  cases,  whenever  one  who  owns 
a  water  course  in  which  another  is  interest- 
ed, or  by  the  use  of  which  another  is  aflfect- 
ed,  does  any  act^  or  suffers  any  act  to  be 
done,  affecting  the  rights  of  other  proprie- 
tors, whereby  a  state  of  things  is  created 
which  he  caxmot  change  without  materially 
injuring  another  who  has  been  led  to  act  by 
what  he  himself  had  done  or  permitted,  the 
court  applies  the  doctrine  of  equitable  es- 
toppel." Shepardson  y.  Perkins,  58  N.  H. 
354,  356.  Whether  this  case  is  fairly  open  to 
criticism  because  of  an  attempt  to  sustain 
the  conclusion  reached  by  inconsistent  lines 
of  reasoning  (3  Farnham,  Waters,  §  827), 
it  is  not  now  necessary  to  inquire. 

The  rule  is  universal  that  riparian  rights 
may  be  acquired  along  the  artificial  chan- 
nel of  a  natural  stream.  Upon  any  of  the 
grounds  suggested,  this  plaintiff  could  main- 
tain his  position.  There  was  a  dedication. 
The  stream  had  been  changed  in  a  manner 
to  indicate  that  the  alteration  was  perma- 
nent. There  are  prescriptive  rights.  It 
ran  in  this  way  for  more  than  twice  the 
period  necessary  to  the  presumption  of  a 
grant,  before  the  plaintiff  purchased  his 
tract  of  land.  There  is  an  estoppel.  He 
relied  upon  the  apparently  permanent  con- 
ditions when  he  made  his  purchase;  and 
since  that  time,  and  acting  upon  conditions 
as  they  were,  he  has  openly  made  the  im- 
provements which  he  says  are  now  inter- 
fered with.  That  he  has  the  rights  of  a 
riparian  proprietor  upon  a  natural  water 
course  cannot  be  open  to  serious  question. 

The  cases  relied  upon  by  the  defendant 
(Fox  River  Flour  k  Paper  Co.  v.  Kelley, 
70  Wis.  287,  35  N.  W.  744;  I^wson  y. 
Mowry,  52  Wis.  219,  9  N.  W.  280)  are  not 
applicable  here.  The  law  of  Wisconsin  is 
in  harmony  with  that  elsewhere.  In  a 
recent  case  in  that  state  many  of  the  Ameri- 
can  authorities  are  quoted  with  approval, 
and  the  court  declares  the  law  to  be  that 
"the  watercourse,  though  artificial,  may 
have  originated  under  such  circumstances 
as  to  give  rise  to  all  the  rights  that  riparian 
proprietors  have  in  a  natural  and  perma- 
nent stream,  or  have  been  so  long  used  as 
to  become  a  natural  watercourse  prescrip- 
tively."     Smith  y.  Youmans,  90  Wis.   103, 
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37  L.R.A.  285,  65  Am.  St.  Rep.  30,  70  N.  W. 
1115.  While  in  a  case  like  this  the  riglit 
acquired  includes  the  privilege  of  taking  wa- 
ter for  domestic  use  (Roberts  v.  Richards, 
44  L.  T.  N.  S.  271),  the  defendant  is  in  er- 
ror in  basing  its  argument  upon  the  propo- 
sition that  the  complaint  is  for  the  inter- 
ference with  such  right.  There  is  no  sug- 
gestion in  the  case  that  there  is  not  at  all 
times  sufficient  water  in  the  stream  to  sup- 
ply the  plaintiff's  domestic  needs.  The  com- 
plaint is  for  loss  of  power  to  drive  the 
plaintiff's  hydraulic  ram.  The  depletion  of 
the  water  power  is  the  wrong  for  which 
compensation  is  sought. 

The  defendant  also  sets  up  the  claim  that 
"the  waters  in  the  pond  were  public  waters, 
and  could  be  used  by  the  state  or  any  par- 
ticular subdivision  of  it  for  any  public  pur- 
pose without  compensation  to  the  plaintiff." 
The  law  is  otherwise.  The  bed  of  the  pond 
is  the  property  of  the  state.  "Before  the 
township  was  granted,  the  public  held  not 
only  the  basin  of  the  pond,  but  also  the 
bed,  banks,  and  valley  of  the  brook  that 
flows  from  the  pond  to  the  river.  In  that 
position  of  the  title,  the  public  owner  could 
divert  the  entire  pond  from  its  outlet  without 
infringing  private  rights  between  the  pond 
and  the  river.  If  the  original  title  of  the 
valley  had  remained  unclianged,  this  suit 
could  not  be  maintained.  But  the  public 
owner  elected  to  convert  into  private  prop- 
erty the  mill  site.  .  .  .  The  grant  of  the 
bed  of  the  brook  to  private  proprietors, 
whose  title  has  come  to  the  plaintiffs,  con- 
veyed rights  of  air,  light,  heat,  and  water. 
.  .  .  If  the  original  owner  had  desired  to 
retain  an  unlimited  right  to  divert  the  pond 
and  destroy  the  mill  privilege,  there  should 
have  been  an  express  reservation.  A  right 
to  the  natural  flow  of  the  brook,  not  un- 
reasonably diminished  or  polluted,  was  in- 
herent in  the  land  and  one  of  the  rights  of 
use  and  occupation  of  which  the  title  was 
composed.  .  .  .  By  an  elementary  rule 
of  conveyancing,  it  passed  from  grantor  to 
grantee,  in  the  absence  of  a  stipulation  to 
the  contrary.  The  operation  of  the  rule  did 
not  depend  upon  the  question  whether  the 
water  was  a  natural  pond,  large  or  small, 
before  it  entered  the  plaintiffs',  lot.  .  .  . 
If  the  plaintiffs  have  been  injured  by  an 
unreasonable  use  of  the  pond,  or  of  any 
other  lot  of  land  or  water,  there  is  a  legal 
remedy."  Concord  Mfg.  Co.  v.  Rolwrtson, 
66  N.'h.  1,  29,  18  L.R.A.  679,  25  Atl.  718, 
731,  732. 

2.  Exception  was  taken  to  the  exclusion 
of  certain  evidence.  The  defendant  was 
urging  that  the  plaintiff  ought  to  conserve 
the  surplus  waters  for  use  in  dry  seasons, 
and  was  offering  evidence  as  to  how  this 
might  be  done.  It  was  then  suggested  that 
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it  did  not  appear  that  the  plaintiff  htd  any 
right  to  control  or  repair  the  structures 
referred  to.  The  court  then  caused  the  fol- 
lowing statement  to  be  entered  upon  the 
record:  "The  evidence  introduced,  whereby 
it  is  claimed  that  the  plaintiflf  could  have 
conserved  the  water  at  Rugg  meadow  and 
Grassy  pond,  is  excluded."  The  defendant 
then  made  the  following  offer  of  proof: 
"We  offer  the  evidence  excluded  and  other 
evidence  tending  to  show  that  if  the  plain- 
tiff, or  the  persons  having  control  of  the 
canal  and  the  dam  at  Rugg  meadow  and 
Grassy  pond,  maintained  the  structures  for 
the  conservation  of  water  at  those  places 
as  they  stood  several  years  ago,  the  stream 
flowing  past  Taggart's  house  would  be  fed 
at  all  seasons  of  the  year  so  that  he  would 
have  sufficient  water  to  run  his  ram.  The 
evidence  is  offered  upon  the  ground  that 
Taggart's  claim  to  recover  is  based  upon 
his  claim  to  rights  in  the  canal,  and  on  the 
further  ground  that  the  defendant  is  en- 
titled to  show  that  the  damage  of  which 
the  plaintiff  complains  is  caused  by  the  acts 
of  the  persons  having  control  of  the  canal, 
in  allowing  the  same  to  fall  into  a  lack  of 
repair  which  did  not  formerly  exist,  and  is 
not  attributable  to  the  acts  of  the  defend- 
ant." The  proffered  evidence  was  excluded, 
subject  to  exception. 

The  plaintiff  based  his  case  upon  evidence 
that  he  suffered  no  shortage  until  the  first 
drought  after  the  defendant  built  its  water- 
works.    This  was  in  the  fall  of  1902.    It 
then  became  competent  for  the  defendant  to 
show  that  the  shortage  at  that  time  vas 
caused  by  a  want  of  repair  in  the  structures 
between    Bullet    pond    and    the    plaintiffs 
premises.      This    is    manifestly   a   different 
proposition  from  the  offer  to  show  that  bet- 
ter conservation  facilities  would  improve  the 
plaintiff's    water    supply.      The    testimony 
that  the  structures  were  out  of  repair  was 
not  excluded.     The  offer  of  proof  is  said, 
by    those    who    tendered    it,    to   have  been 
"made  with  extreme  care,"  and  is  to  be  here 
treated  as  stating  fully  what  the  defendant 
expected   to   prove.     The   presiding  justice 
understood   that   the   offer   was   merely  to 
show    that    conservation    would    have   fur- 
nished sufficient  water  to  operate  the  plain- 
tiff's   ram.      The    idea    of    the    defendant 
seemed  to  be  that  the  plaintiff's  rights  were 
limited  to  the  amount  of  power  he  used. 
His   right   was   to    the    whole   power,  less 
reasonable    diminution     by    the    upstream 
proprietors.     There   was  no  offer  to  show 
that    conservation    would    have   given   the 
plaintiff  his  full  right;  and  it  is  no  answer 
for  one  who  has  interfered  with  it  to  say 
that,   if   it   had  not  been   for  other  intdP 
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ferenee  by  third  persons,  the  plaintiff  would 
still  have  bad  as  much  of  his  right  as  he 
desired  to  use.  Neither  is  it  an  answer  to 
say  that  if  the  plaintiff  took  care  of  what 
the  defendant  left  for  him  he  would  have  no 
need  for  what  the  defendant  had  wrong- 
fully taken.  This  is  wHat  the  offer  of  proof 
amounted  to.  It  was  an  offer  to  show  that 
he  would  have  "sufficient  water  to  run  his 
ram."  The  statement  now  relied  upon,  that 
''the  defendant  is  entitled  to  show  that  the 
damage  of  which  the  plaintiff  complains  is 
caused  by  the  acts  of  the  persons  having 
control  of  the  canal,  in  allowing  the  same  to 
fall  into  a  lack  of  repair  which  did  not 
formerly  exist,  and  is  not  attributable  to 
the  acts  pf  the  defendant,"  was  not  made 
as  an  offer  to  prove  these  facts.  It  was 
stated  as  a  reason  why  the  facts  which  were 
offered  ought  to  be  received.  The  record 
shows  that  the  defendant  had  been  persist- 
ently urging  the  position  that  because  the 
plaintiff,  or  those  controlling  the  outlets  at 
Grassy  pond  and  Rugg  meadow,  did  not  take 
care  of  what  water  the  defendant  left  in  the 
stream,  therefore  the  defendant  was  not  ac- 
countable to  the  plaintiff  for  what  it  t6ok. 
The  offer  of  proof  was  the  culmination  of 
the  discussion  of  this  proposition,  and  was 
understood  by  the  presiding  justice  to  have 
the  meaning  above  indicated.  "The  court 
did  not  exclude,  but  allowed  the  defendant 
to  introduce,  testimony  tending  to  show 
that,  because  of  the  condition  of  the  dams 
and  canal  as  they  have  been  since  the  fall 
of  1902,  the  water  went  to  waste  and  was 
diverted, — as  tending  to  show  that  the  de- 
pletion of  the  water  complained  of  by  the 
plaintiff  was  not  the  taking  of  the  water 
by  the  town  as  aforesaid.  The  evidence  ex- 
cluded was  simply  evidence  tending  to  show 
how  the  water  of  the  canal  might  be  con- 
served." The  offer  of  proof  was  made  in 
such  a  form  that  it  was  not  unreasonable 
for  the  court  to  understand  it  as  he  did.  If 
counsel  had  a  different  understanding,  the 
burden  was  upon  them  to  state  it  plainly. 
Felch  v.  Weare,  66  N.  H.  582,  27  Atl.  226. 
If,  as  they  now  seem  to  claim,  the  defend- 
ant's counsel  understood  the  ruling  to  pre- 
vent them  from  introducing  other  evidence 
upon  the  facts  as  to  the  comparison  be- 
tween the  past  and  present  conditions  of  the 
structures  at  Grassy  pond  and  Rui»g 
meadow,  their  remedy  is  to  apply  to  the 
superior  court  for  a  new  trial  upon  the 
ground  of  accident  or  mistake.  Pub.  Stat. 
1901,  chap.  230,  §  1.  The  exception  is 
overruled. 
Case  discharged. 

I 

All  concur. 
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OLIF  SHOLIN,  Respt., 

V. 

SKAMANIA  BOOM  COMPANY,  Appt. 

(56  Wash.  303,  105  Pac.  632.) 

Jury  —  failure  to  demand  —  discretion 
to  allow. 

1.  It  is  not  reversible  error  for  the  court 
to  permit  a  jury  trial,  although  notice  of 
election  to  try  the  case  to  a  jury  was  not 
given,  as  required  by  statute. 

Continuance  —  to  secure  testimony. 

2.  The  court  may  grant  a  continuance  to 
permit  the  securing  of  a  copy  of  a  contract, 
proof  of  which  is  necessary  to  the  decision 
of  the  case,  where  objection  is  made  to  its 
proof  by  parol  evidence. 

Bridge  —  destruction  —  special  injury 
—  mail  carrier. 

3.  One  having  a  contract  with  the  Fed- 
eral government  to  carry  mail  over  a  cer- 
tain route  six  times  a  week,  who  is  com- 
pelled to  take  a  circuitous  route  because  of 
the  negligent  destruction  of  a  bridge,  suf- 
fers special  damages  giving  him  a  right  of 
action  against  the  one  through  wliose  negli- 
gence the  bridge  was  destroyed. 

(December  11,  1909.) 

Note,  —  Does  the  fact  that  one  is  pre- 
vented hy  an  unlawful  obattmction 
from  tising  a  highway  cause  hint  a 
special  iJamage  which  will  stistain 
an  action  hy  him  against  the  wrong- 
doer. 

In  general  it  may  be  said  that  an  indi- 
vidual traveler  on  a  highway  is  entitl**'' 
neither  to  bring  an  action  to  abate  an  ob- 
struction thereon  nor  for  damageb,  unless 
his  injury  is  different  in  kind  and  degree 
from  that  suffered  by  the  public  generally. 
Schall  V.  Nusbaum,  56  Md.  612. 

A  traveler  upon  a  highway  does  not  buffer 
special  damage  sulBcient  to  support  a  pri- 
vate action,  by  reason  of  an  obstruction  in 
the  highway  which  causes  delay  in  his  jour- 
ney, or  compels  him  to  take  a  more  circuit- 
ous route,  or  deprives  him  of  his  journey 
altogether,  the  injury  being  common  to  all 
who  attempt  to  use  the  lii^^liway.  Baier  v. 
Schermerhorn,  90  Wis.  372,  71  N.  W.  600. 

Thus,  it  has  been  held  that  an  obstruc- 
tion in  a  road  not  upon  or  adjoining  plain- 
tiff's land,  but  between  his  land  and  places 
to  and  from  which  he  wishes  to  travel  over 
the  road,  which  prevented  his  using  the 
same,  does  not  occasion  him  special  injury 
so  that  he  may  maintain  a  bill  to  abate 
the  obstruction.  San  Jos6  Ranch  Co.  v. 
Brooks,  74  Cal.  463,  16  Pac.  250;  Atwood 
V.  Partree,  56  Conn.  80,  14  Atl.  86;  Storm 
•V.  Barger,  43  111.  App.  173. 

The  special  injury  which  an  individual 
must  suffer  in  order  to  allow  him  to  main- 
tain an  action  for  obstructing  a  highway 
must  be  different  not  merely  in  degree  but 
in   kind  from  that  suffered  by  the  public 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Skamania 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  special  damages  alleged 
to  have  resulted  from  the  negligent  destruc- 
tion by  defendant  of  a  certain  public  bridge. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  S.  Shepherd  and 
George  E.  G'Bryon,  for  appellant: 

The  mere  fact  that,  by  reason  of  the  ob- 
struction, the  plaintifT  was  obliged  to  travel 
a  longer  and  more  circuitous  route,  is  not 
such  special  damage  as  to  entitle  him  to 
maintain  an  action. 

Houck  Y.  Wachter,  34  Md.  265,  6  Am. 
Rep.  332. 

The  obstruction  of  a  public  right  of  way 


is  a  public,  not  a  private  wrong,  and  there> 
fore  is  one  to  be  redressed  by  a  publie 
prosecution,  and  not  by  a  private  action  for 
damages. 

Jones  V.  St.  Paul,  M.  A  M.  R  Co.  16 
Wash.  25,  47  Pac.  226;  Blood  v.  Nashua  k 
L.  R.  Corp.  2  Gray,  140,  61  Am.  Dec.  444. 

Mr.  Virgril  A.  Cram,  alao  for  appellant: 

The  defendant  had  neither  the  power  nor 
the  authority,  let  alone  the  duty,  of  re- 
pairing  the   destroyed   bridge. 

Kirtley  v.  Spokane  County,  20  Wash.  Ill, 
64  Pac.  936;  Freedom  v.  Weed,  40  Me.  383. 
63  Am.  Dec.  670. 

Negligence  cannot  be  predicated  on  an 
omission  to  do  what  one  has  no  right  to  do. 

Veeder  v.  Little  Falls,  100  N.  Y.  343,  3 
N.  E.  306;  Hyams  v.  Webster,  L.  R.  4  Q.  B. 


generally,  and  the  fact  that  one  who  has 
ver^  frequent  occasion  to  use  a  highway  is 
obliged  to  use  a  longer  route  because  of  an 
obstruction  does  not  constitute  such  special 
damage.  Crook  v.  Pitcher,  61  Md.  510; 
Hartshorn  v.  South  Reading,  3  Allen,  501 
(injunction). 

The  fact  that  a  person  is  obliged,  by  an 
obstruction  in  the  highway,  to  travel  a 
longer  and  more  circuitous  route  in  going 
with  products  from  his  farm  to  a  market 
town,  is  not  such  special  damages  as  will 
support  an  action  by  him  to  recover  the 
alleged  damage.  Jacksonville,  T.  &  K.  W. 
R.  Co.  V.  Thompson,  34  Fla.  346,  26  L.R.A. 
410,  16  So.  282;  Sohn  v.  Carabem,  100  Ind. 
302,  6  N.  E.  813. 

Nor  may  an  individual  maintain  an  ac- 
tion against  a  town  for  damages  because  of 
a  total  obstruction  of  a  highway  by  snow, 
in  consequence  of  which  the  plaintiff  was 
wholly  unable  to  use  it,  as  he  had  occasion 
to  do,  for  hauling  wood  to  market  and  for 
other  purposes,  by  reason  of  which  he  lost 
the  sale  of  the  wood  and  was  unable  to  per- 
form his  en!»ap:ements.  GrifTm  v.  Sanborn - 
ton,  44  N.  H.  248. 

In  Shaw  v.  Boston  &  A.  R.  Co.  159  Mass. 
507,  35  N.  E.  92,  it  was  held  that  the  plain- 
tiff had  not  suffered  such  special  injury  as 
to  entitle  him  to  recover  damages,  wliere 
he  complained  of  the  obstructing  of  a  pub- 
lic highway  in  a  city  due  to  repair  work 
upon  a  bridge  which  he  was  obliged  to  cross 
in  delivering  milk  and  garden  products  to 
his  customers,  and  the  consequent  loss  of 
his  said  business. 

In  Farrelly  v.  Cincinnati,  2  Disney 
(Ohio)  516,  it  was  held  that  the  owner 
of  an  omnibus  route  did  not  suffer  special 
damages  so  as  to  entitle  him  to  maintain 
an  action  therefor,  because  his  omnibuses 
were  unable  to  cover  their  regular  route, 
due  to  disrepair  of  a  street. 

In  Aram  v.  Schallenberger,  41  Cal.  449, 
a  demurrer  to  a  complaint  in  an  action  for 
an  injunction  was  sustained  on  the  ground 
that  no  special  damage  to  plaintiffs  was 
shown,  although  it  was  alleged  that  the 
plaintiffs  owned  tracts  of  land  adjoining  an 
28  L.R.A.(N.S.) 


obstructed  road  and  had  no  other  means  of 
access  to  their  lands. 

Winterbottom  v.  Derby,  L.  R.  2  Excli. 
316,  12  Eng.  Rul.  Cas.  511,  distingiiishint? 
Iveson  v.  Moore,  infra,  held  that  no  sperinl 
damage  beyond  that  to  the  public  gener.«]ly 
was  suffered  by  a  traveler  who,  on  one  or 
two  occasions,  merely  went  up  to  an  ob- 
struction and  returned,  and  on  one  occa- 
sion removed  the  obstruction. 

The  fact  that  one  lives  on  an  obstructed 
street,  and  so  has  more  occasion  to  pass 
through  it,  is  not  suflicient  to  entitle  him 
to  recover  special  damages,  the  inconven- 
ience being  in  degree  only,  and  not  an  in- 
jury in  kind  different  from  that  sustained 
by  the  public.    Bigley  v.  Nunan,  53  Cal.  403. 

The  closing  of  a  road  which  afforded  ac- 
cess to  a  cemetery  does  not  result  in  special 
injury  to  relatives  of  certain  persons  buried 
in  the  cemetery,  so  as  to  entitle  them  to 
enjoin  the  obstruction  of  the  road.  Sunder- 
land v.  Martin,  113  Ind.  411,  15  N.  E.  6S9. 

But  it  was  held  in  Nelson  v.  Randolph, 
222  111.  531,  78  N.  £.  914,  that  averments 
of  a  bill  in  equity  that  complainant  bad 
members  of  his  family  buried  in  a  cemetery 
is  sufficient  to  show  special  injury  to  him 
by  the  obstruction  of  a  highway  leading  to 
the  cemetery. 

An  averment  that  plaintiff  was  hindered, 
obstructed,  and  prevented  from  passin|! 
along  a  public  way  by  reason  of  the  erec- 
tion of  a  wall  thereon,  was  held  insuflicipnt 
in  Holmes  v.  Corthell,  80  Me.  31,  12  Ml 
730,  there  being  no  allegation  showing  any 
specific  damage,  and  it  not  appearing  that 
upon  any  special  occasion  he  was  thereby 
compelled  to  make  a  longer  detour,  nor  tbtt 
he  lost  any  time,  or  was  put  to  any  ex- 
pense thereby. 

It  was  held  in  Baxter  v.  Winooski  Tump. 
Co.  22  Vt.  114,  52  Am.  Dec.  84,  that  the 
liability  of  the  defendant  company  for  "all 
damages'*  happening  from  want  of  repair 
of  their  road  was  the  same  as  the  statutory 
liability  of  incorporated  towns,  and  oonld 
not  be  extended  to  include  damages  result- 
ing to  one  who  was  injured  in  his  business 
by  reason  of  not  attempting  t)  use  the  rot4 
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138;  Beach  ▼.  Frankenberger,  4  W.  Va.  712; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ballen- 
tine,  28  C.  G.  A.  572,  56  U.  S.  App.  266,  84 
Fed.  935;  Crane  Elevator  Co.  v.  Lippert, 
11  C.  C.  A.  521,  24  U.  S.  App.  176,  63  Fed. 
942;  Baltimore  City  Pass.  R.  Co.  v.  Nu- 
gent, 86  Md.  349,  39  L.R;A.  161,  38  Atl. 
779;  Cusick  v.  Adams,  115  N.  Y.  55,  12  Am. 
St.  Rep.  772,  21  N.  E.  673;  Warsaw  v.  Dun- 
lap,  112  Ind.  579,  11  N.  E.  623,  14  N.  E. 
568;  Newark  Electric  Light  &  P.  Co.  v. 
Garden,  37  L.R.A.  725,  23  C.  C.  A.  649,  39 
U.  S.  App.  416,  78  Fed.  74. 

Messrs.  A.  li.  Miller  and  R.  M.  Wright, 
for  respondent: 

The  plaintiff  is  entitled  to  recover,  since 
he  suffered  special  damages. 

Creech  v.  Humptulips  Boom  A  River 
Improv.  Co.  37  Wash.  172,  79  Pac.  633; 
Elliott,  Roads  &  Streets,  p.  600;  Viebahn  v. 
Crow  Wing  County,  90  Minn.  276,  3  L.R.A. 
(N.S.)  1126,  104  N.  W.  1089;  Brown  v. 
Wataon,  47  Me.  161,  74  Am.  Dec.  482; 
Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Brooks, 
39  Ark.  403,  43  Am.  Rep.  277;  Gates  v. 
Northern  P.  R.  Co.  64  Wis.  64,  24  N.  W. 
404;  Reyburn  v.  Sawyer,  135  N.  C.  328,  05 
L.R.A.  930,  102  Am.  St.  Rep.  655,  47  S.  E. 
761;  Mehrhof  Bros.  Brick  Mfg.  Co.  v.  Dela- 
ware, L.  &  W.  R.  Co.  51  N.  J.  L.  56,  16  Atl. 


12;  Dudley  v.  Kennedy,  63  Me.  465;  Farm- 
ers' Co. -op.  Mfg.  Co.  V.  Albemarle  &  R.  R. 
Co.  117  N.  C.  679,  29  L.R.A.  700,  63  Am. 
St.  Rep.  606,  23  S.  E.  43;  Milarkey  v. 
Foster,  6  Or.  379,  25  Am.  Rep.  631. 

Rudkin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  19th  day  of  May,  1906,  the  plain- 
tiff entered  into  a  contract  with  the  United 
States,  acting  through  the  Postmaster 
General,  to  transport  the  mail  from  Collins 
by  way  of  Home  Valley  and  Carson  to 
Stevenson  and  return  six  times  each  week 
for  the  term  of  four  years  from  the  1st 
day  of  July,  1906.  At  the  time  this  con- 
tract was  entered  into  and  for  some  con- 
siderable time  thereafter,  the  usual  and 
only  route  of  travel  from  Carson  to  Home 
Valley  was  along  a  public  highway  which 
crossed  Wind  river,  a  rapid  mountain 
stream,  on  a  public  bridge  constructed  and 
maintained  by  Skamania  county.  The  de- 
fendant is  a  corporation  organized  under 
the  laws  of  this  state,  and  nt  the  times  here- 
in mentioned  was  engaged  in  driving  logs 
and  other  timber  products  down  WMnd 
river.  On  the  19th  day  of  October,  1906, 
the  defendant  so  negligently  conducted  its 
logging  operations  that  the  bridge  in  ques- 


because  of  its  general  bad  condition,  or  from 
not  being  able  to  travel  it  as  expeditiously 
and  carry  as  large  loads  as  he  otherwise 
could  have  done.  The  court  said  that  if 
the  action  were  on  tlie  case  at  common  law, 
to  recover  damages  for  an  obstruction  of 
the  highway  by  some  positive  act  whereby 
the  plaintiff  was  delayed  in  passing  along 
it,  or  compelled  to  carry  less  loads  than  he 
otherwise  might  and  would  have  carried,  it 
might  well  admit  of  a  question  whether  this 
would  not  be  such  a  special  damage  as  to 
give  a  private  action. 

In  Powell  V.  Bunger,  91  Ind.  64,  the  right 
of  an  individual  to  bring  an  action  for  dam- 
ages and  for  an  injunction,  because  .of  an 
obstruction  in  a  road,  was  denied  because 
it  did  not  appear  that  the  plaintiff  was 
specially  injured.  It  is  suggested  in  the 
opinion  that  there  would  have  been  a  spe- 
cial injury  if  the  plaintiff  had  abated  the 
obstruction,  or,  when  actually  passing  along 
the  highway,  had  been  delayed  or  turned 
bacW  by  such  obstruction.  Upon  this  point 
the  court  said  (p.  68)  :  "To  be  prohibited 
by  one  through  whose  lands  a  highway 
runs  from '  passing  upon  the  highway,  and 
to  cease  to  use  or  refrain  from  using  the 
road  because  of  such  order,  will  not  con- 
stitute a  special  injury  from  a  public  nui- 
sance, or  afford  a  right  of  action  for  the 
loss  and  inconvenience  arising  from  going 
a  more  circuitous  and  difficult  way;  and 
while  the  injury  to  the  public  from  an  ob- 
struction of  a  hig'liway  may  rest  in  con- 
templation, there  must  be  an  actual  hinder- 
ance  to  an  individual  to  entitle  him  to  his 
private  remedy.*' 
28  LJR.A.(N.S.) 


The  obstruction  of  a  public  road  or  street 
which  affords  the  only  approach  to  prop- 
erty thereon  used  for  business  or  other 
purposes  is  such  special  injury  to  the  owner 
as  to  support  his  action  for  damages.  Cush- 
ing-Wetmore  Co.  v.  Gray,  162  Cal.  118,  125 
Am.  St.  Rep.  47,  92  Pac.  70;  Strieker  v. 
Hillis,  16  Idaho,  709,  99  Pac.  831;  Brown 
V.  Toronto  &  N,  R.  Co.  26  U.  C.  C.  P.  206; 
Ross  V.  Thompson,  78  Ind.  90;  Fossion  v. 
Landry,  123  Ind.  136,  24  N.  E.  96. 

The  same  rule  holds  good  in  a  bill  to 
abate  the  obstruction  as  a  nuisance.  Mil- 
ler V.  Schenck,  78  Iowa,  372,  43  N.  W^ 
225;  Hayden  v.  Stewart,  71  Kan.  11,  80 
Pac.  43;  Gardner  v.  Stroever,  89  Cal.  26, 
26  Pac.  618;  Ross  v.  Thompson,  supra. 

There  was  held  to  have  been  sufficient 
special  damage  to  warrant  a  private  action 
for  obstructing  a  road,  in  Pierce  v.  Dart,  7 
Cow.  609,  where  the  injury  was  due  to  a 
delay  and  the  time  spent  in  removing  the 
obstruction. 

A  contractor  was  held  to  have  suffered 
special  damage,  in  Anne  Arundel  County  v. 
Watts,  112  Md.  353,  76  Atl.  82,  where  the 
defendant's  failure  to  repair  a  bridge  on 
the  highway  prevented  its  use,  and  com- 
pelled the  plaintiff  to  transport,  by  hand 
cars  on  a  railroad,  at  large  expense,  ma- 
terials to  be  used  for  construction  work, 
there  being  no  other  highway  between  the 
points. 

One  who  has  occasion  to  travel  over  a 
highway  with  teams  and  wagons  to  deliver 
freight,  and  actually  attempts  to  do  so, 
suffers  special  and  peculiar  damages  other 
than  those  sustained  by  the  public  in  gen- 
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tion  was  carried  away  and  destroyed.  On 
the  17th  day  of  November  following,  the  de- 
fendant paid  to  Skamania  county  the  sum 
of  $1,000  in  full  settlement  for  any  and 
all  loss  or  damage  sustained  by  the  county 
by  reason  of  the  destruction  of  the  bridge. 
After  the  destruction  of  the  bridge,  the 
plaintiff  was  compelled  to  carry  the  mail 
down  the  Columbia  river  by  boat,  and 
thence  overland,  by  a  circuitous  route,  to 
the  several  postofiices  and  places  of  de- 
livery. The  present  action  was  instituted 
to  recover  the  special  damages  resulting  to 
him  from  the  destruction  of  the  bridge. 
The  case  came  on  for  trial  onlhe  6th  day 
of  February,  3908;  but,  alter  a  portion  of 
the  testimony  had  been  introduced,  the 
court  sustained  an  objection  to  oral  testi- 
mony tending  to  show  the  terms  and  con- 
ditions of  the  mail  contract  between  the 
plaintiff  and  the  government.  A  continu- 
ance was  thereupon  granted  on  the  plain- 
tiff's application,  to  enable  him  to  procure 
a  certified  copy  of  the  mail  contract,  which 
was  on  file  in  the  postoffice  department.  A 
second  trial  was  had  on  the  8th  day  of  No- 
vember, 1908,  resulting  in  a  judgment  in 
favor  of  the  plaintiff  in  the  sum  of  $100, 
from  which  this  appeal  is  prosecuted. 

When  the  case  was  called  for  trial,  the 


appellant  objected  to  a  trial  by  jury,  for 
the  reason  that  the  respondent  did  not,  at 
or  before  the  time  the  case  was  called  to  be 
set  for  trial,  serve  upon  the  opposite  partj 
or  his  attorney,  and  file  with  the  clerk  of 
the  court,  a  statement  of  himself  or  at- 
torney that  he  elected  to  have  the  case  tried 
by  jury,  as  required  by  the  act  of  March 
6,  1903  (Laws  1903,  chap.  43,  p.  50).  Id 
answer  to  a  similar  complaint  in  Knapp  t. 
Order  of  Pendo,  36  Wash.  GOl,  79  Pac  209, 
we  said:  "It  is  within  the  discretion  of  the 
trial  court  to  permit  a  demand  for  a  jury 
to  be  made  after  the  case  is  called  to  be 
set  for  trial,  or  to  submit  the  issues  of  fact 
in  a  case  to  a  jury  of  its  own  motion,  and 
no  error  can  be  predicated  upon  its  ruling 
in  that  regard."  To  the  same  effect,  see 
Fleming  v.  Wilson,  39  Wash.  106,  80  Pac, 
1104;  Hart  v.  Cascade  Timber  Co.  39  Wash. 
279,  81  Pac.  738.  The  granting  of  a  con- 
tinuance of  the  first  trial  is  also  assigned  as 
error.  This  ruling  was  clearly  within  the 
discretion  of  the  trial  court.  Had  the  court 
refused  the  continuance,  the  respondent 
could  have  taken  a  voluntary  nonsuit,  and 
the  appellant  would  have  gained  nothing  by 
such  a  course,  except  a  recovery  of  its  costs. 
Perhaps  the  court  would  have  imposed  this 
burden  upon  the  respondent  as  a  condition 


eral,  for  which  he  may  have  a  recovery, 
where  he  was  prevented  and  delayed  for  a 
period  of  five  and  a  half  days  by  an  obstruc- 
tion placed  in  the  road  by  the  defendant. 
Milarkey  v.  Foster,  6  Or.  378,  25  Am.  Rep. 
531. 

Where  a  fence  extended  into  the  street 
and  compelled  plaintiff  to  pass  around  it 
in  order  to  go  to  and  from  his  premises 
situated  on  that  street,  he  suffered  a  pe- 
culiar injury,  for  the  abatement  of  which 
equity  gave  a  remedy.  Crooke  v.  Anderson, 
23  Hun,  266. 

Where  an  obstruction  in  a  higliway  is 
such  that  one  has  to  use  a  circuitous  route 
to  reach  his  place  of  business,  he  is  entitled 
to  recover  damages  for  the  special  injuries 
sustained.  Beaudean  v.  Cape  Girardeau, 
71  Mo.  392. 

It  was  held  in  Patterson  v.  Detroit,  L. 
&  N.  R.  Co.  56  Mich.  172,  22  N.  W.  260, 
that  an  individual  who  had  been  held  up 
by  a  train  of  cars  standing  across  the  high- 
way upon  which  he  was  traveling  was  en- 
titled to  recover  for  the  special  injury  he 
suffered  by  the  detention. 

There  is  special  injury  authorizing  a 
private  person  to  bring  a  bill  to  abate  a 
nuisance,  where  he  owns  a  farm  and  nursery 
adjacent  to  a  highway  which  lias  been  un- 
lawfully obstructed,  and  such  higliway  af- 
fords the  only  outlet  to  market  for  his 
products.  Smith  v.  Mitchell,  21  Wash. 
536,  75  Am.  St.  Rep.  858,  58  Pac.  GG7. 

In  Iveson  v.  Moore,  1  Ld.  Raym.  486,  it 
was  held  that  an  action  was  maintainable 
for  damages  due  to  an  obstructed  liighway. 
where  the  special  injury  was  to  the  owner 
28  L.R.A.(N.S.) 


of   a   colliery   in   not   being   able  to  carry  , 
coal  to  his  customers. 

In  Chichester  v.  Lethbridge,  Willes,  Rep. 
71,  particular  damages  were  held  to  have 
been  shown  sufficient  to  support  the  action, 
which  was  for  damages  for  an  obstruction, 
first,  because  it  was  expressly  laid  that  the 
plaintiff  was  attempting  to  travel  this  road 
several  times  with  his  coach,  but  could  not 
by  reason  of  the  obstruction,  and,  second- 
ly, it  was  also  laid  that  the  defendant  in 
person  withstood  and  opposed  him  from  re- 
moving the  obstruction. 

In  Maynell  v.  Saltmarsh,  1  Keble,  847, 
an  allegation  was  held  to  show  sufficient 
specia}  damage  wlien  it  stated  that  an  ob- 
struction of  a  road  prevented  plaintilFs 
removing  his  corn  from  the  field,  with  the 
result  that  it  became  corrupted  and  spoilpd. 

As  to  the  right  of  an  owner  of  property 
where  means  of  access  from  one  direction 
is  shut  oflT  or  interfered  with  by  the  closing' 
of  an  adjoining  street,  or  a  portion  of  i\ic 
street  on  which  he  is  situated,  see  Hvde  v. 
Fall  River,  2  L.R.A.(N.S.)  269,  and  the 
accompanying  note. 

As  to  obstructions  in  a  highway  prevent- 
ing access  to  property  except  by  a  circuit- 
ous route,  as  a  special  injury  entitling  the 
owner  to  maintain  an  action  for  da^la<!e^ 
or  to  abate  the  nuisance,  see  the  note  t* 
Sloss-Shcflield  Steel  &  I.  Co.  v.  Johnstui. 
8   L.R.A.(N.S.)    226. 

As  to  what  constitutes  a  sufficient  spe 
cial  injury  to  enable  a  citizen  to  sue  for  a 
public  nuisance  obstructing  a  navigation 
right,  see  the  note  to  Vieliahn  v.  Crow  \Ving 
Co.  3  L.R.A.(N.S.)   112G.  W.  A.  S. 
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to  the  granting  of  a  continuance,  had  the 
appellant  requested  it,  but  no  such  request 
was  made. 

The  remaining  assignments  of  error  go 
to  the  sufficiency  of  the  complaint  and  to 
the  sufficiency  of  the  evidence  to  make  out 
a  cause  of  action.    Upon  this  question  there 
ia  a  conflict  of  authority,  both  within  and 
without    this    state.      All    the    authorities 
agree    that   a   private   action   for   the   ob- 
struction of  a  public  highway  is  only  main- 
tainable by  those  who  suffer  some  particular 
loss  or  damage  therefrom,  beyond  that  suf- 
fered  by  the  general  public.     Interference 
with  a  common  right  does  not  of  itself  af- 
ford a  cause  of  action  to  the  individual,  but 
special    or   particular    damages    consequent 
upon  such  interference  does.    There  is  little 
difliculty  in  stating  the  general  rule,  but, 
when  we  look  to  the  decided  cases  to  ascer- 
tain what  constitutes  particular  or  special 
damages  within  the  meaning  of  the  rule,  we 
find   a   hopeless  conflict.     Any  attempt  to 
review  the  authorities,  or  to  extract  from 
them  a  rule  which  might  be  said  to  be  sus- 
tained by  the  weight  of  authority,  would  be 
both  futile  and  fruitless.    The  extreme  view 
on  the  one  side  is  perhaps  taken  in  Massa- 
chusetts, where  it  has  been  held  in  nimier- 
ous   cases   that   individuals   suffering   very 
considerable  loss  and  damage  from  the  ob- 
struction  of  navigable  streams  and   public 
highways  have  no  right  of  action,  because 
their  loss  differs  in  degree,  and  not  in  kind, 
from  that  sustained  by  the  general  public. 
Many  of  the  cases  from  that  state  may  be 
found  cited  in  Jones  v.  St.  Paul,  M.  &  M. 
R.    Co.    16    Wash.    26,    47    Pac.    22(5,    upon 
which  the  appellant  chiefly  relies.    The  ex- 
treme   view   on   the   other   side   is   perhaps 
taken  in  Maine,  where  it  has  been  held  that 
a   person   stopped   by  an  obstruction   in   a 
public  highway  while  returning  home  with 
a  loaded  team,  and  compelled  to  return  by 
a    more   circuitous   route,    suffered   special 
damages,  and  had  a  right  of  action  against 
the  wrongdoer.     Brown  v.  Watson,  47  Me. 
161,  74  Am.  Dec.  482.     A  review  of  many 
cases    bearing   upon   this    general   question 
will   be   found   in   Viebahn   v.   Crow   Wing 
County,  96  Minn.  276,  104  N.  W.  1089,  and 
in  the  note  to  that  case  in  3  L.R.A.  (N.S.) 
1126.     The  rule  is  thus  stated  in  Elliott  on 
Roads  &  Streets,  2d  ed.  §  669:  "As  a  gen- 
eral rule,  no  person  can  maintain  an  action 
for  damages  from  a  common  nuisance  where 
the  injury  and  damages  are  common  to  all. 
But,  if  a  person  sustains  a  special  damage, 
peculiar   to   himself,    from    the  obstruction 
of  a  highway,  whether  it  be  to  his  person 
or  his  property,  he  may  maintain  an  action 
therefor.     Thus,  obstructing  and  cutting  oft 
the  access  to  a  person's  place  of  business  is 
a  special  injury,  for  which  he  may  recover 
28  I*JLA.(N.S.)  67 


damages  in  an  action  at  law;  and  eject- 
ment or  trespass  will  lie  against  one  who 
wrongfully  places  an  obstruction  of  a 
permanent  character  upon  that  part  of  a 
highway  in  which  the  complainant  owns  the 
fee.  So,  if  the  complainant,  by  reason  of 
an  obstruction  in  a  highway,  is  compelled 
to  turn  back  or  go  by  a  more  circuitous 
route,  whereby  he  is  specially  damaged  by 
being  rendered  unable  to  perform  a  con- 
tract, he  may  maintain  an  action  therefor; 
and  the  same  is  true  if,  by  reason  of  such 
an  obstruction,  he  sustains  peculiar  damage 
in  the  labor  of  himself  and  his  servants  to 
remove  the  obstruction.  So,  where  an  ob- 
struction wrongfully  placed  by  a  third  per- 
son in  a  highway  causes  travelers  to  pass 
around  it  over  the  adjoining  land,  whereby 
the  crops  of  the  landowner  are  injured, 
the  latter  may  have  his  action  against  the 
person  creating  the  obstruction.  But  mere 
delay  caused  by  an  obstruction,  unaccom- 
panied by  special  injury,  does  not  as  a  rule 
give  any  right  to  an  action  for  special 
damages."  In  Wakeman  v.  Wilbur,  147 
N.  Y.  667,  42  N.  E.  341,  the  court  said: 
"The  referee  found  from  evidence  entirely 
sufficient  that  the  plaintiff  was  obliged  to 
use  the  road  in  the  winter  for  the  purpose 
of  drawing  logs,  but,  on  account  of  the  ob- 
struction, he  was  for  several  days  compelled 
to  take  another  and  much  longer  route,  to 
his  pecuniary  damage;  that  at  other  times 
he  was  obliged  to  clear  the  road  from  the 
drifts  of  snow  that  had  accumulated  in 
consequence  of  the  fence,  which  required 
time  and  labor,  and  that  in  some  other  re- 
spects he  was  put  to  expense  in  the  use  of 
the  road  for  his  lawful  business  by  reason 
of  the  defendant's  acts.  .  .  .  These 
findings  bring  the  case  within  the  princi- 
ple which  permits  a  private  person  to  main- 
tain an  action  to  abate  a  public  nuisance, 
and  to  recover  the  damages  which  he  sus- 
tained, and  which  were  special  and  pe- 
culiar to  himself,  growing  out  of  necessity 
on  his  part  to  use  the  road  at  the  time  of 
the  obstruction  more  frequently,  perhaps, 
than  his  neighbors.  The  obstruction  was, 
no  doubt,  an  offense  against  the  public,  but 
it  was  none  the  less  in  a  special  and  pe- 
culiar sense  an  injury  to  the  plaintiff.''  In 
Knowles  v.  Pennsylvania  R.  Co.  175  Pa.  623, 
52  Am.  St.  Rep.  860,  34  Atl.  974,  it  was 
held  that  one  who  contracted  to  haul  dirt 
at  a  specified  price  per  load  might  recover 
damages  from  a  railroad  corporation  for 
thereafter  erecting  and  maintaining  a  fence 
across  a  highway  which  was  the  natural 
route  from  the  place  where  the  dirt  was 
taken  to  the  place  of  delivery,  and  over 
which  several  loads  could  have  been  hauled 
in  the  time  required  to  haul  one  load  by 
the  circuitous  route  which  th^  ^ontrMtor 


1058 


WASHINGTON  SUPJEIEME  COURT. 


Ju:n, 


was  compelled  to  take  because  of  the  ob- 
structions.    See  also  Milarkey  v.  Foster,  6 
Or.  378,  26  Am.  Rep.  531.     In  Jones  v.  St. 
Paul,  M.  &  M.  R.  Co.  supra,  this  court  fol- 
lowed the  extreme  views  of    the    supreme 
judicial  court  of  Massachusetts,  and   held 
that  the  owner  of  a  steamboat  accustomed 
to  navigate  a  river  could  not  recover  dam- 
ages caused  by  an  obstruction  to  navigation 
compelling  him  to  tie  up  his  boat  for  several 
days.     This  case  is  in  conflict  with  many 
decisions  of  this  court,  and  is  opposed  to  the 
weight    of    authority.      Viebahn     v.     Crow 
Wing  County,  supra,  and  cases  there  cited. 
Thus,  in  Carl  v.  West  Aberdeen  Land  & 
Improv.  Co.  13  Wash.  616,  43  Pac.  890,  it 
was  held  that  persons  engaged  in  driving 
logs  might  maintain  an  action  to  abate  a 
dam   which  constituted  an   obstruction  to 
navigation.     To  the  same  effect  are  Sultan 
Water  &  P.  Co.  v.  Weyerhauser  Timber  Co. 
31  Wash,  562,  72  Pac.  114;  Monroe  Mill  Co. 
V.  Menzel,  35  Wash.  487,  70  L.R.A.  272,  102 
Am.  St.  Rep.  905,  77  Pac.  813;  Dawson  v. 
McMillan,  34  Wash.  269,  75  Pac.  807.    The 
rule  has  been  extended  to  actions  to  enjoin 
or    abate   other    nuisances.       Ingcrsoll    y. 
Rousseau,    35    Wash.    92,    76    Pac.    513,    1 
A.  &  E.  Ann.  Cas.  35;   Wilcox  v.  Henry, 
35  Wash.  591,  77  Pac.  1055.     In  Creech  v. 
Humptulips  Boom  &  River  Improv.  Co.  37 
Wash.  172,  79  Pac.  633,  it  was  held  that  in- 
dividuals injured  by  the  obstruction  of  a 
navigable  slough  might  recover  special  dam- 
ages caused  by  the  obstruction.     In  Smith 
V.  Mitchell,  21  Wash.  536,  75  Am.  St.  Rep. 
858,  58  Pac.  667,  it  was  held  that  where 
the   only  means   of   ingress   and  egress   to 
and  from  the  lands  of  a  private  person,  in 
order  to  reach  a  market  for  the  products 
of  his  farm  and  nursery,  is  over  a  public 
highway,  the  obstruction  of  such  highway 
is   of  such   special   injury  as   will  sustain 
an    action   to    enjoin    the   nuisance,    under 
§  3093,  Ballinger's  Anno.  Codes  &  Statutes 
[Pierce's  Code,  §  1807],  which  provides  that 
"a   private    person    may   maintain    a   civil 
action  for  a  public  nuisance,  if  it  is  special- 
ly injurious  to  himself,  but  not  otherwise." 
Section    5060,    Ballinger's    Anno.    Codes    A 
Statutes    [Pierce's  Code,  §   1265],  provides 
that    "tlie    obstruction    of     any    highway 
.     .     .     is   a   nuisance   and   the   subject  of 
an  action  for  damages  and  other  and  fur- 
ther  relief."     The  following  section,   5661, 
provides  that  "such  action  may  be  brought 
by   any   person   whose   property    is   injuri- 
ously affected  or  whose  personal  enjoyment 
is  lessened  by  the  nuisance."     Under  these 
sections  and  under  what  we  believe  to  be 
the  weight  of  authority,  the  present  action 
is    maintainable.      A    rule    that    prohibits 
such   actions  may  tend  to  discourage  liti- 
28  L.R.A.(N.S) 


gation,  but  does  not  tend  to  promote  ju- 
tice. 

The  judgment  of  the  court  below  if  af- 
firmed. 

FuUerton,     Cbadwick,     Morris,    ind 
Gose,  JJ.,  concur. 

Petition  for  rehearing  denied. 


KANSAS  SUPREME  COURT. 

S.  F.  WALTERS 

V. 

MISSOURI    PACIFIC    RAILWAY    COM- 
PANY, Appt. 

(82  Kan.  739,  109  Pac  173.) 

Carrier  —  negligence  —  failure  to  stop 
at  pas8eiigei**s  destination. 

1.  It  is  the  duty  of  a  railway  company 
to  use  the  highest  degree  of  care  which  is 
reasonably  practical  in  transportiog  pas- 
sengers and  in  setting  them  down  at  tiieir 
destination,  and  the  failure  to  stop  a  train 
at  the  destination  of  a  passenger  and  afford 
him  an  opportunity  to  alight  with  safet} 
is  culpable  negligence. 

Same  —  direction  to  alight  from  moT- 
ing  train  —  contributory  negligence 
—  question  for  jury. 

2.  Where  the  railway  company  fails  to 
stop  its  train  at  the  destination  of  a  pas- 
senger, and  as  it  is  passing  the  station  t!ie 
conductor  of  the  train  advises  and  directs 
the  passenger  to  alight  from  the  train  while 
it  is  moving  at  a  speed  of  from  3  to  4  miK'S 
an  hour,  the  question  whether  the  passen- 
ger, who  acts  on  the  direction  of  the  con- 
ductor and  is  injured,  is  guilty  of  contribu- 
tory negligence,  is  one  for  the  determina- 
tion of  the  jury. 

Trial  —  verdict  —  evidence  —  salllclcn- 
cy. 

3.  The  special  findings  of  the  jury  ex- 
amined, and  found  not  to  be  without  sup- 
port in  the  evi*dcnce  nor  contrary  to  the 
instructions  of  the  court,  and  not  incon- 
sistent with  the  general  verdicts 

(June  11,  1910.) 

APPEAL  by  defendant  from  a  jndpncnt 
of    the    District    Court    for    MarshaD 
County    in    plaintiff's    favor    in  an  actioa 

Headnotes  by  Johnston,  Ch.  J. 

Note. —  See  note  to  Hoylmnn  v.  Kana- 
wha &  M.  R.  Co.  22  L.R.A.(N.S.)  741,  on 
the  general  question  as  to  negligence  of 
pas'ienger  in  getting  on  or  off  moving  train, 
and  cases  cited  at  page  751  of  that  note, 
as  to  the  effect  of  a  direction  or  in?itation 
by  those  in  charge  of  the  train.  And  see 
also  on  this  point  Fnrlcv  v.  Norfolk  4  W, 
R.  Co.  27  L.R.A,(N.S.)  'llll. 
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brought  to  recover  damages  for  personal 
injuries  alleged  to  have  heen  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  J.  Gregg,  James  W.  Orr, 
and  B.  P.  Waggener,  for  appellant: 

The  mere  fact  that  plaintiff  acted  upon 
the  advice  or  command  of  the  conductor 
would  not  justify  him  in  attempting  to 
alight  from  the  train  when  it  was  obviously 
dangerous;  and  the  default  of  the  conductor 
would  not  relieve  the  passenger  from  the 
consequences  of  his  own  reckless  acts. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Hughes, 
55  Kan.  495,  40  Fac.  919;  Rothstein  v. 
Pennsylvania  R.  Co.  171  Pa.  621,  33  Atl. 
379. 

A  passenger  who  steps  from  a  moving 
train  to  avoid  being  carried  past  his  desti- 
nation is  guilty  of  negligence  per  se. 

Bamett  v.  East  Tennessee,  V.  &  G.  R.  Co. 
87  Ga.  766,  13  S.  E.  904;  Illinois  C.  R.  Co. 
Able,  59  111.  131;  Illinois  C.  R.  Co.  v.  Cham- 
bers,  71  111.  519;  Illinois  C.  R.  Co.  v.  Lutz, 
84  III.  598;  Dougherty  v.  Chicago,  B.  &  Q. 
R.  Co.  86  111.  467;  Reibel  ▼.  Cincinnati,  I. 
St.  L.  &  C.  R.  Co.  114  Ind.  476,  17  N.  E. 
107;  Walker  v.  Vicksburg,  S.  &  P.  R.  Co. 
41  La.  Ann.  795,  7  L.R.A.  111,  17  Am.  St. 
Rep.  417,  6  So.  916;  Rothstein  v.  Pennsyl- 
vania R.  Co.  171  Pa.  620,  33  Atl.  379;  Olson 
v.  Chicago,  M.  &  St.  P.  R.  Co.  94  Minn.  241, 

102  N.  W.  4^9;  Lynch  v.  Interurban  Street 
R.  Co.  88  N.  Y.  Supp.  935;  Walters  v.  Chi- 
cago &  N.  W.  R.  Co.  113  Wis.  367,  89  N.  W. 
140;  Evansville  &  T.  H.  R.  Co.  v.  Athon,  6 
Ind.  App.  295,  51  Am.  St.  Rep.  303,  33  N. 
E.  469;  Boulfrois  v.  United  Traction  Co. 
210  Pa.  263,  105  Am.  St.  Rep.  809,  59  Atl. 
1007,  2  A.  &  E.  Ann.  Cas.  938;  Ohio  v.  Met- 
ropolitan Street  R.  Co.   125  Mo.  App.  710, 

103  S.  W.  142;  Armstrong  v.  Portland  R. 
Co.  52  Or.  437,  97  Pac.  715;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Hughes,  supra;  Chicago, 
B.  A.  Q.  R.  Co.  V.  Landauer,  36  Neb.  659, 
54  X.  W.  976;  La  Pointe  v.  Boston  &  M. 
R.  Co.  179  Mass.  535,  61  N.  E.  142;  Jacob 
V.  Flint  &  P.  M.  R.  Co.  105  Mich.  450,  63 
N.  W.  502;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Bangs,  47  Mich.  470,  11  N.  W.  276;  Toledo, 
St.  L.  &  K.  C.  R.  Co.  V.  Wingate,  143  Ind. 
125,  37  N.  E.  274,  42  N.  E.  477;  OToolc 
V.  Pittsburgh  &  L.  E.  R.  Co.  158  Pa.  99, 
22  L.R.A.  606,  38  Am.  St.  Rep.  830,  27  Atl. 
737;  Jewell  v.  Chicago,  St.  P.  &  M.  R.  Co. 
54  Wis.  610,  41  Am.  Rep.  63,  12  N.  W.  83; 
Louisville  &  N.  R.  Co.  v.  Lee,  97  Ala.  325, 
12  So.  48. 

Messrs.  W.  W.  Redmond  and  Theo- 
dore H.  Polack,  for  appellee: 

The  boarding  or  alighting  from  a  moving 
car  is  not,  under  all  circumstances,  con- 
tributory negligence. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Ilolloway, 
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71  Kan.  4,  114  Am.  St.  Rep.  462,  80  Pac. 
31;  New  York,  P.  &  N.  R.  Co.  v.  Coulbourn, 
69  Md.  360,  1  L.R.A.  541,  9  Am.  St.  Rep. 
430,  16  Atl.  209;  Louisville  &  N.  R,  Co.  v. 
Crunk,  119  Ind.  542,  12  Am.  St.  Rep.  443, 
21  N.  E.  31;  Union  P.  R.  Co.  v.  Brown,  73 
i^an.  237,  84  Pac.  1026. 

It  was  clearly  a  question  for  the  jury 
to  determine,  whether  plaintiff  was  in  the 
exercise  of  ordinary  care  when  he  obeyed 
the  order  of  the  conductor  and  attempted 
to  alight  from  the  train. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Hughes,  55 
Kan.  500,  40  Pac.  919;  Pennsylvania  R.  Co. 
V.  Lyons,  129  Pa.  113,  15  Am.  St.  Rep.  701, 
18  Atl.  769;  Pennsylvania  R.  Co.  v.  Kil- 
gore,  32  Pa.  292,  72  Am.  Dec.  787. 

Johnston,  Ch.  J;,  delivered  the  opinion 
of  the  court: 

This  litigation,  instituted  to  recover  for 
injuries  sustained  by  a  passenger  while 
alighting  from  a  train,  is  here  for  a  sec- 
ond review.  Missouri  P.  R.  Co.  v.  Walters, 
78  Kan.  39,  96  Pac.  346.  In  his  petition, 
S.  F.  Walters  alleged  that  on  July  25,  1903, 
he  was  a  passenger  on  a  train  of  the  Mis- 
souri Pacific  Railway  Company  due  to  ar- 
rive at  Bigelow  at  about  4  o'clock  in  the 
morning,  and  as  the  train  approached  his 
destination  the  conductor  in  charge  of  the 
train  came  into  the  car  in  which  he  was 
riding,  and  directed  him  to  go  out  upon  the 
platform  of  the  car  and  down  upon  the 
lower  step;  and  that,  relying  upon  the  skill 
and  prudence  of  the  conductor,  he  did  so, 
and  in  obedience  to  the  order  of  the  con- 

* 

ductor  he  undertook  to  alight  from  the 
train  believing  it  safe  to  do  so;  that  just 
as  he  was  about  to  alight  the  conductor 
"signaled  the  train  to  proceed,  and,  with- 
out any  notice  to  plaintiiT,  said  train  sud- 
denly jerked  forward,  and,  in  consequence 
of  the  aforesaid  acts  of  the  conductor,  plain- 
tiff was  jerked  and  thrown  violently  from 
the  train,  by  reason  whereof,  and  the  jolt 
and  shock  incident  thereto,  the  plaintiff  sus- 
lained  severe  injuries  to  his  spine  and  fur- 
ther injury  to  his  person  and  nerves  in 
general  as  to  produce  hydrocele,  by  reason 
of  which,  and  the  said  injury  to  his  spine, 
plaintiff  has  been  greatly  and  permanently 
injured."  At  the  trial  Walters  offered  tes- 
timony tending  to  show  that  on  the  night 
in  question  he  was  a  passenger  for  hire  on 
the  train  of  the  railway  company,  and  that 
as  he  approached  the  station  the  conductor 
came  in  and  told  him:  *'This  is  Bigelow! 
Come  on!"  That  he  followed  the  conductor 
out  of  the  car,  and  that  the  conductor  di- 
rected him  to  "get  down  there  on  that  step, 
and  don't  step  straight  out,  but  step  with 
the  train,  so  it  won't  hurt  you,  and  be 
quick  about  it."    He  stated  that  the  night 
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was  cloudy  and  eomewhat  dark,  and  when 
the  coach  had  passed  the  depot  about  60 
feet  he  stepped  off  the  train,  and  sustained 
the  injuries  for  which  the  action  was 
brought.  A  witness  who  came  to  get  the 
mail  sack  thrown  from  the  same  train  testi- 
fies that,  as  the  train  passed  the  station, 
a  passenger  was  standing  on  the  steps  and 
the  conductor  was  above  him  with  a  lantern 
in  his  hand;  that  he  heard  the  conductor 
tell  the  passenger,  who  turned  out  to  be 
Walters,  to  face  the  way  the  train  was  go- 
ing or  he  would  fall.  The  witness  said  the 
train  did  not  stop,  but  was  moving  at  the 
rate  of  about  6  miles  an  hour,  and  also 
that  the  conductor  gave  the  "high-ball"  or 
go-ahead  sign  over  the  head  of  the  passen- 
ger, who  was  standing  on  the  lower  step. 
There  is  also  testimony  that  on  the  return 
trip  the  conductor  inquired  of  the  mail  car- 
rier if  Walters  was  badly  hurt,  and  that  he 
also  made  inquiry  as  to  the  age  and  family 
of  Walters.  Testimony  of  a  contrary  na- 
ture was  given  by  the  train  men;  but  the 
general  verdict  of  the  jury  was  in  favor  of 
Walters,  and  with  it  were  returned  answers 
to  a  number  of  special  questions  that  were 
submitted. 

It  is  contended  by  appellant  that  the 
court  should  have  directed  a  verdict  in 
favor  of  the  railway  company.  It  was  the 
duty  of  the  railway  company  to  exercise 
the  highest  degree  of  care  which  was  rea- 
sonably practical  in  transporting  this  pas- 
senger, and  also  in  setting  him  down  at  his 
destination,  and  the  failure  of  the  company 
to  stop  the  train  long  enough  to  enable 
him  to  alight  with  safety,  as  the  jury  found 
in  this  case,  is  culpable  negligence.  Atchi- 
son, T.  &  S.  F,  R.  Co.  V.  Hughes,  55  Kan. 
491,  40  Pac.  919;  Missouri  P.  R.  Co.  v.  Wal- 
ters, supra;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Wimmer,  72  Kan.  666,  4  L.R.A.(N.S.)  140, 
84  Pac.  378,  7  A.  &  E.  Ann.  Cas.  756. 

It  is  insisted,  however,  that,  as  Walters 
voluntarily  alighted  from  the  train  when  it 
was  in  motion,  the  trial  court  should  have 
held  as  a  matter  of  law  that  his  own  negli- 
gence barred  a  recovery.  There  is,  of  course, 
some  danger  in  getting  off  a  moving  train, 
however  slow  the  rate  of  speed;  but  it  can- 
not be  said  as  a  matter  of  law  that  every 
case  of  boarding  or  alighting  from  a  train 
in  motion,  without  regard  to  the  speed  or 
the  circumstances  under  which'  it  is  done, 
renders  the  passenger  guilty  of  contributory 
negligence.  In  Atchison,  T.  &  S.  F.  R.  Co. 
V.  McCandliss,  33  Kan.  366,  6  Pac.  587,  it 
was  said  that  "stepping  from  a  train  of 
cars  in  motion  to  a  stationary  platform,  or 
to  the  stationary  ground,  which  is  more 
dangerous,  is  not  always  culpably  dan.i^er- 
oufi  and  is  not  negligence  per  se"  In  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Hughes,  supra, 
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where  the  conductor  failed  to  bring  bii 
train  to  a  stop,  but  directed  the  passeuger 
to  alight  while  it  was  in  motion,  the  conten- 
tion was  made  that  the  attempt  to  alight, 
with  or  without  the  invitation  or  order  of 
the  conductor,  was  contributory  negligence. 
It  was  there  said:     "It  is  not  contributorv 

• 

negligence  per  se  for  a  passenger  to  lea\e 
a  train  which  is  in  motion.  Of  course,  a 
passenger  must  exercise  ordinary  care,  and 
if  he  voluntarily  places  himself  in  a  perilous 
position,  and  incurs  a  danger  bo  obvious 
that  an  ordinarily  prudent  man  would  out 
encounter  it,  there  can  be  no  recovery. 
Whether  the  act  of  Hughes  in  leaving  tbe 
train  while  it  was  in  motion  constitutes  con- 
tributory negligence  barring  a  recoverj'  de- 
pends upon  whether  the  danger  was  so  pat- 
ent that  a  prudent  man  under  the  circum- 
stances would  not  have  made  the  attempt. 
We  think  it  was  clearly  a  question  of  fai-t 
for  the  jury  to  determine."  Along  the  same 
line,  see  Southern  Kansas  R.  Co.  v.  San- 
ford,  45  Kan.  372,  11  L.R.A.  432.  25  Pac 
891 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Loe»  e, 
69  Kan.  843,  74  Pac.  234;  Atchison,  T.  & 
S.  F.  R.  Co.  v.  Holloway,  71  Kan.  1,  114 
Am.  St.  Rep.  462,  80  Pac.  31.  Of  course, 
exceptional  cases  may  be  surmised  of  a 
passenger  jumping  from  a  train  where  the 
speed  was  so  great,  the  danger  so  obvio)i>, 
and  the  circumstances  such,  that  a  court 
would  be  justified  in  directing  a  verdict 
against  the  passenger.  The  present  rase 
does  not  fall  within  that  class.  When  Wal- 
ters approached  Bigelow  and  was  escorted 
by  the  conductor  to  the  platform  of  lU 
coach,  he  had  a  right  to  assume  that  tbe 
train  would  be  brought  to  a  stop.  Wben 
he  went  down  upon  the  lower  step  of  tlie 
coach,  he  must  have  known  that  the  train 
was  still  in  motion;  but  it  appears  that  it 
was  then  going  at  the  speed  of  about  3  to 
4  miles  an  hour.  Passing  by  the  station 
without  stopping,  and  carrying  him  away 
from  his  home,  would  naturally  have  a  ten- 
dency to  disturb  him.  At  that  time  tbe 
conductor  advised  him  as  to  the  manner  of 
alighting,  and  also  gave  him  the  imperative 
direction  to  get  off  the  train  and  do  it  quick- 
ly. In  view  of  these  circumstances,  includ- 
ing the  speed  of  the  train  and  the  direction 
of  the  conductor  to  alight,  the  matter  of 
contributory  negligence  was  a  fair  question 
for  the  determination  of  the  jury.  Cum- 
berland Valley  R.  Co.  v.  Maugans.  61  Md- 
53,  48  Am.  Rep.  88;  New  York,  P.  &  ^ 
R.  Co.  v.  Coulbourn,  69  Md.  360,  1  IJ^  A- 
541,  9  Am.  St.  Rep.  430,  16  Atl.  208;  Louis- 
ville &  N.  R.  Co.  V.  Crunk,  119  Ind.  543, 
12  Am.  St.  Rep.  443,  21  N.  E.  31;  Pennsyl- 
vania R.  Co.  V.  Lyons,  129  Pa.  113.  15  Am. 
St.  Rep.  701,  18  Atl.  759;  Carr  v.  Eel  River 
&  E.  R,  Co.  21  L-RJ^..  354,  and  note  (SS 
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Cal.    366,    33    Pac.    213);    3    Thomp.    Neg. 
§  3027;  6  Cyc.  Law  &  Proc.  p.  643. 

It  is  argued  that,  whatever  may  be  the 
true  rule  on  this  question,  the  instructions 
given  by  the  trial  court  constituted  the 
law  of  the  case,  which  the  jury  were  bound 
to  observe,  and  that  the  jury  in  their  find- 
ings went  contrary  to  the  instructions,  and 
therefore  there  should  be  a  reversal.  In 
one  of  its  instructions  the  court  told  the 
jury  in  effect  that,  if  an  ordinarily  careful 
and  prudent  person  would  not,  under  the 
circumstances  which  surrounded  Walters 
when  he  alighted  from  the  train  at  the 
time  of  the  injury,  have  stepped  from  the 
train. while  it  was  in  motion,  the  plaintiff 
was  necessarily  negligent  and  cannot  re- 
cover. In  a  later  instruction  the  jury  were 
told:  "I  instruct  you  as  a  matter  of  law 
that  it  is  contributory  negligence  for  a  pas- 
senger on  a  train  to  undertake  to  alight 
from  it  in  the  darkness  of  the  night  whil« 
it  is  in  motion  at  the  rate  of  from  2  to 
6  miles  an  hour,  without  any  light  to  guide 
his  steps  or  movements."  The  jury  found 
that  the  train  was  in  motion  when  Walters 
alighted,  and  that  it  was  moving  at  a  speed 
of  from  3  to  4  miles  an  hour,  and  it  is 
therefore  argued  that  the  finding  necessarily 
violated  the  instruction  of  the  court.  Leav- 
ing out  of  the  question  the  correctness  of 
the  instruction  quoted,  it  will  be  seen  that 
it  clearly  involves  other  considerations  than 
that  the  train  was  in  motion  and  moving 
at  the  rate  of  speed  mentioned  by  the 
court.  It  will  be  observed,  too,  that  the  in- 
struction includes  the  darkness  of  the  night 
when  the  passenger  alighted,  and  when  there 
was  no  light  to  guide  his  steps  or  move- 
ments. While  Walters  alighted  from  the 
train  on  the  morning  of  July  26th  between 
half  past  3  and  4  o'clock,  it  is  also  found 
by  the  jury  that  it  was  not  then  so  dark 
as  to  prevent  Walters  from  seeing  where 
he  was  stepping  when  he  alighted.  As  the 
element  of  darkness  is  lacking,  the  argu- 
ment of  appellant  that  the  jury  disregarded 
the  instruction  is  not  good. 

It  is  further  contended  that  the  jury 
must  have  violated  an  instruction  to  the 
effect  that  the  direction  or  advice  of  the 
conductor  to  the  passenger  to  alight  from 
the  train  while  it  was  in  motion  is  not  suf- 
ficient reason  to  justify  him  in  doing  so. 
That  single  circumstance  may  not  be  suf- 
ficient to  justify  a  passenger  in  stepping 
from  a  moving  train.  The  speed  might  be 
so  great,  the  danger  so  palpable,  and  the 
surrounding  circumstances  such,  that  it 
would  be  gross  negligence  to  jump  from 
the  train  even  upon  the  invitation  or  di- 
rection of  the  conductor.  As  we  have  seen, 
other  circumstances  entered  into  the  con- 
Bideration  in  this  case,  and  hence  it  can- 
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not  be  said   that   the   verdict  violated  the 
instruction  of  tlfe  court  in  this  particular. 
Another  point  of  contention  in  the  case 
was    whether    the    hydrocele    from    which 
Walters    was    suffering   resulted    from    the 
injury  received  when  he  alighted  from  the 
train,  or  from  an  earlier  injury  which  was 
inflicted  while  he  was  working  as  a  section 
hand    for    the    railway    company,    and    for 
which  settlement  had  been  made  and  com- 
pensation paid.     The   court  instructed   the 
jury,  in  substance,  that  Walters  could  re- 
ceive nothing  because  of  that  injury  or  any 
condition  resulting  from  it.     The  jury  were 
asked   the   question   whether,   on   alighting 
from  the  train,  Walters  sustained  an  injury 
called  "hydrocele,"  and  whether  it  was  orig- 
inally so  caused,  or  was  a  recurrence  of  a 
former  complaint.    The  answer  of  the  jury 
was    "recurrence."     The    appellant    infers 
from   this   answer  that   the  jury   awarded 
damages  for  the  previous  injury,  for  which 
compensation   had   been   made.     Of   course, 
no  recovery  could  be  had  for  that  injury; 
but  if  Walters  had  been  cured  of  the  dis- 
ease  of  hydrocele   resulting  from  the  first 
injury,   as   the    physicians    of   the   railway 
company    had    decided    when    he    was    dis- 
charged  from   the   hospital,  and   the    later 
injury  brought  on  the  same  disease  or  con- 
dition, no  reason  is  seen  why  he  could  not 
recover  for  the  consequences  of  the  injury. 
Apart    from    that    consideration,    the    jury 
found    that    other   injuries    than   hydrocele 
resulted  from  the  fall,  and  that,  in  addition 
to  this  disease,  there  were  sprains  of  the 
back  and  the  hips.     A  witness  for  the  rail- 
way company  who  is  a  physician  testified 
that,  when  Walters  returned  to  the  hospital 
for   treatment   after   the   accident,   he   was 
suffering  from  a  sprain  of  the  back  and  left 
hip,  and  that  he  then  complained  that  the 
hydrocele  had  returned,  but  that  the  witness 
found  no  fluid  in  the  sac  and  could  discover 
no    evidence    of    hydrocele.     It    cannot    be 
said    that    the    injury    for    which    appellee 
recovered    was   the   earlier   one,   for   which 
the  company  had  settled,  nor  that  it  was 
not    the    one    which    resulted    from    falling 
from  the  train.     Appellant  contends,  also, 
that    hydrocele    is    a    disease    which    may 
be    easily    and     permanently     cured,     and 
that  the  testimony  shows  that,  if  Walters 
had   submitted  to  a  slight  surgical  opera- 
tion,   he   might   have   got   rid   of   the    dis- 
ease.     The    court    told    the    jury,    in    sub- 
stance,  that   if,  by  a  reasonable   and   safe 
operation,    he    might    have    been    restored 
to  health,  afid  neglected  or  refused  to  sub- 
mit to  it,  he  would  not  be  entitled  to  re- 
cover  as    for   a   permanent    disabilit}',    but 
could  only  recover  for  the  losses  sustained 
up    to    the    time    reasonably    necessary    to 
perform  the  operation  and  to  bring  about 
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his  recovery.  It  was  not  an  undisputed 
fact  in  the  case  that  the  hydrocele  with 
which  Walters  was  afflicted  after  falling 
from  the  train  could  have  been  removed  by 
a  surgical  operation,  nor  that  he  could 
safely  have  submitted  to  an  operation.  A 
physician  who  examined  him  testified  at 
length  as  to  his  condition,  and  stated  that 
an  operation  could  not  have  been  performed 
with  an  assurance  of  a  cure;  that  radical 
treatment  was  not  advisable  and  might 
terminate  fatally.  On  the  testimony  it 
cannot  be  held  that  the  award  of  damages 
is  excessive,  and  we  discover  no  error  in 
the  proceedings  which  justifies  a  reversal. 
The  judgment  is  aflirmed. 

All  the  Justices  concur. 
Petition  for  rehearing  denied. 


CALIFORNIA  SUPREME  COURT. 

JOHN  ENGEBRETSEN,  Appt., 

v. 

JOHN  H.  GAY  et  al.,  Respta. 

(—  Cal.  — ,  109  Pac.  880.) 

Special    assessment  —  allowing:    attor- 
ney's fee  against  delinquent. 

The  legislature  may  allow  an  attorney's 
fee  against  one  whose  delinquency  makes 
necessary  a  proceeding  to  enforce  a  special 
assessment  for  public  improvements  against 
his  property,  although  no  such  fee  is  al- 
lowed in  his  favor. 

(June  13,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  San  Diego 
County  in  his  favor  for  a  less  sum  than  was 
demanded  in  an  action  brought  to  establish 
a  lien  on  certain  real  estate  to  the  amount 
of  a  certain  assessment  for  street  improve- 
ments and  costs.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Haines  &  Haines,  for  appel- 
lant: 

The  provision  for  allowance  to  the  suc- 
cessful plaintiff  of  attorney's  fees  is  valid. 

Gillis  V.  Cleveland,  87  Cal.  214,  25  Pac. 
361;  Hughes  v.  Alsip,  112  Cal.  591,  44  Pac. 
1027;  Reid  v.  Clay,  134  Cal.  215,  66  Pac. 
262;  Brown  v.  Central  Bermudez  Co.  162 
Ind.  452,  69  N.  E.  150;  Humes  v.  Missouri 
P.  R.  Co.  82  Mo.  221,  52  Am.  Rep.  369;  Per- 
kins v.  St.  Louis,  I.  M.  &  S.  R.  Co.  103  Mo. 
52,  11  L.R.A.  426,  15  S.  W.  320;  Briggs  v. 
St.  Louis. &  S.  F.  R.  Co.  Ill  Mo.  168,  20  S. 
W.  32;  Peoria,  D.  &  E.  R.  Co.  v.  Duggan, 
109  111.  537,  50  Am.  Rep.  619;  Illinois  C.  R. 
Co.  V.  Crider,  91  Tenn.  489,  19  S.  W.  618; 
Kansas  P.  R.  Co.  v.  Mower,  16  Kan.  573; 
Missouri  River,  Ft.  S.  &  G.  R.  Co.  v.  Shir- 
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ley,  20  Kan.  660;  Jacksonville,  T.  &  K.  W 
R.  Co.  V.  Prior,  34  Fla.  271,  15  So.  760; 
Dow  V.  Beidelman,  49  Ark.  455,  5  S.  W. 
718;  Burlington,  C.  R.  &  N.  R.  Co.  v.  Dey, 
82  Iowa,  312,  12  L.R.A.  436,  3  Inters.  Cum. 
Rep.  684,  31  Am.  St.  Rep.  477,  48  N.  W. 
98;  Johnson  v.  Chicago,  M.  A  St.  P.  R.  Co. 
29  Minn.  425,  13  N.  W.  673. 
Mr.  li.  li.  Boone  for  respondents. 

AngellottI,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  plaintiff  from  a  por- 
tion  of  the  same  judgment  as  is  involved  in 
Engebretsen  v.  Gay  (L.  A.  2,478)  109  Pic. 
879,  this  day  decided,  a  judgment  sustain- 
ing plaintiff's  claim  of  a  lien  on  property 
of  defendant  to  secure  payment  of  the 
an^ount  of  an  assessment  for  street  im- 
provements, and  directing  a  sale  of  such 
property  to   satisfy   such  assessment  with 

Note,  —  Validity  of  statutory  provision 
for  attorney's  fees  in  proceedings  in- 
volving  collection  of  taxes  or  special 
assessni€mts» 

The  general  question  as  to  the  valid itv 
of  statutory  provisions  for  attorney's  fees 
was  considered  in  the  note  to  Builders'  Sup- 
ply Depot  V.  O'Connor,  17  L.R,A(X.S.) 
909.  As  is  therein  shown,  there  has  been 
much  conflict  upon  that  general  question. 
However, 'there  is  no  conflict  upon  the  ques- 
tion considered  in  this  note,  the  courts  be- 
ing agreed  that  the  legislature  may  impo'w* 
liability  for  attorney's  fees  upon  delinquent 
debtors  of  the  state  or  its  agencies. 

The  legislature  has  the  undoubted  right 
to  prescribe  what  costs  shall  be  taxed  in  a 
case,  and  when  an  iinsuccessful  attempt  i."* 
made  to  resist  ajid  defeat  the  collection  of 
a  just  debt  due  the  state,  the  general  as- 
sembly may  lawfully  visit  upon  the  defend- 
ant, not  only  the  costs  usually  tailed,  but 
further  costs  by  way  of  a  fee  to  the  attor- 
ney who  represents  the  state.  United  State? 
Electric  Power  &  Light  Co,  v.  State,  79  Md. 
63,  28  Atl.  768. 

So,  it  may  compel  delinquents  to  pay  at- 
torney fees  in  actions  for  the  collection  of 
taxes.  People  v.  Seymour,  16  Cal.  332,  76 
Am.  Dec.  621. 

A  statute  passed  in  pursuance  of  sncli 
power  is  purely  remedial,  and  is  tlierefure 
not  open  to  the  objection  that  it  crcntcs  a 
new  liability  and  is  retrospective  in  its 
operation.  State  ex  rel.  Rosenblatt  v.  Kerr, 
8  Mo.  App.  125. 

So,  a  statute  is  constitutional  which  pro- 
vides that  the  attorney  who  represents  a 
tax  collector  in  all  proceedings  lor  the  re- 
duction of  assessments  and  the  collectiun  of 
taxes,  and  in  all  injunction  proceedings 
wherein  the  tax  collector  is  sought  to  be 
restrained  from  collecting  taxes,  shall  re- 
ceive a  compensation  of  10  per  cent  on  the 
amount  collected.  State  ex  rel.  Stempel  ▼. 
New  Orleans,  105  La.  768.  30  So.  97:  Metho- 
dist  Episcopal  Church,  South  v.  New  Of 
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interest  and  costs.  While  otherwise  in  fa- 
vor of  plaintiff,  this  judgment  denied  his 
right  to  recover  the  sum  of  $15  in  addition 
to  the  taxable  costs,  as  an  attorney  fee,  and 
disallowed  the  same.  PlaintiiPs  appeal  is 
from  so  much  of  the  judgment  as  denies 
him  a  recovery  of  such  attorney  fee. 

Section  12  of  the  act  relating  to  street 
improvements,  the  act  of  March  18,  1885 
(Stat.  1885,  chap.  153),  as  amended  by 
Stat.  1889,  chap.  151,  §  8,  in  terms  provides 
that,  "in  all  cases  of  recovery  under  the 
provisions  of  this  act,  the  plaintiff  shall  re- 
cover the  sum  of  $15  in  addition  to  the  tax- 
able costs  as  attorneys*  fees.''  The  theory 
upon  which  the  lower  court  disallowed 
plaintifTs  claim  was  that  this  provision  is 
invalid  under  the  doctrine  of  Builders'  Sup- 
ply Depot  v.  O'Connor,  150  Cal.  265,  17 
L.R.A.(N.S.)  909,  119  Am.  St.  Rep.  193, 
88  Pac.  982,  11  A.  &  £.  Ann.  Cas.  712.  In 
that  case  it  was  held,  in  regard  to  liens  of 
mechanics  and  others  on  real  property  for 
labor  or  materials  furnished  in  improving 
the  same  (Cod/B  Civ.  Proc.  §§  1183-1203a), 
that  the  statutory  provision  for  the  al- 
lowance of  reasonable  attorney's  fees  to 
each  lien,  claimant  whose  lien  is  established 
(Code  Civ.  Proc.  §  1195)  is  void,  as  viola- 
tive of  the  provision  of  the  Federal  Con- 
stitution which  guarantees  to  every  person 
the  equal  protection  of  the  law,  and  of  the 
provisions  of  our  own  Constitution  ''which 
provide  that  general  laws  shall  be  uniform, 
prohibit  special  laws,  and  declare  the  in- 


alienable rights  of  all  men  of  acquiring, 
possessing,  and  protecting  property."  That 
ruling  has  been  followed  in  Miinnix  v. 
Tryon,  152  Cal.  31,  41,  91  Pac.  983,  and 
Merced  Lumber  Co.  v.  Bruschi,  152  Cal.  372, 
375,  92  Pac.  844,  and  must  now  be  taken  as 
settled  law  in  this  state.  The  reasoning 
upon  which  this  conclusion  is  based  in  the 
first  case  cited  (Builders'  Supply  Depot  v. 
O'Connor,  supra)  was  that  of  the  United 
States  Supreme  Court  in  Gulf  C.  &  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255,  wherein  a  statute  of  the 
state  of  Texas  gave  an  attorney  fee  of  $10 
to  any  person  having  a  valid  bona  fide 
claim  against  a  railroad  corporation  not 
exceeding  $50,  for  personal  services  ren- 
dered or  labor  done,  or  for  damages,  etc. 
The  court  said  that  the  effect  of  this  stat- 
ute was  simply  to  impose  a  penalty  upon 
railroad  corporations  for  failure  to  pay  cer- 
tain debts,  while  individuals  or  other  cor- 
porations guilty  of  similar  delinquencies 
were  not  thus  punished.  It  was  declared 
that  under  this  statute  the  railroad  corpo- 
rations were  not  treated  as  other  debtors 
"or  equally  with  other  debtors;"  that  they 
could  not  appeal  to  the  courts  as  other  liti- 
gants under  like  conditions  and  with  like 
protection;  that,  if  the  litigation  termi- 
nated adversely  to  them,  they  were  mulcted 
in  the  attorney's  fees  of  the  successful 
plaintiff,  while,  if  successful,  they  recov- 
ered no  attorney's  fees;  that  they  are  there- 
fore discriminated  against,  and  do  not  stand 


leans,  107  La.  611,  32  So.  101 ;  Globe  Lum- 
ber Co.  V.  Clement,  110  La.  438,  34  So.  595. 

Such  statute  does  not  constitute  a  denial 
of  the  equal  protection  of  the  laws,  and  is 
not  obnoxious  to  a  provision  of  the  state 
Constitution  declaring  that  all  courts  shall 
be  open,  and  that  every  person  shall  have 
for  injury  done  to  him  adequate  remedy  by 
due  process  of  law,  and  without  denial  or 
partiality.  Liquidating  Comrs.  v.  Marrero, 
106  La.  130,  30  So.  305. 

So,  too,  a  statute  is  constitutional  which 
provides  that  if  a  property  owner  refuses 
to  pay  a  special  assessment  made  against 
his  property,  the  contractor  may  sue  and  re- 
cover, in  addition  to  the  assessment,  a  rea- 
sonable attornev's  fee.  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.'v.  Taher,  168  Ind.  419,  77 
N.  E.  741,  11  A.  &  E.  Aiin.  Cas.  808. 

For  legislative  power  so  to  provide  can 
be  upheld  upon  the  ground  that  an  assess- 
ment is  laid  by  virtue  of  the  state's  power 
to  tax,  and  that  the  state  may  impose  a 
penalty  upon  the  property  owner  for  delay 
in  discharging  his  obligation.  Brown  v. 
Central  Bermudez  Co.  162  Ind.  452,  69  N. 
E.  150. 

Such  a  provision  does  not  make  the  at- 
torney's fees  a  part  of  the  asnessment,  Init 
pertains  to  the  remedv.  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Fish,  158  Ind.  525^  63 
28  L.R.A.(N.S.) 


N.  E.  454.  And  therefore  it  cannot  be  re- 
garded as  unconstitutionally  invading  any 
vested  right  because  it  is  made  to  extend  to 
assessments  levied  before  its  enactment. 
Dowell  v.  Talbot  Pav.  Co.  138  Ind.  675,  38 
N.  E.  389 ;  Lake  Erie  &  W.  R.  Co.  v.  Wal- 
ters, 13  Ind.  App.  275,  41  N.  E.  465. 

In  some  cases  the  courts  have  allowed 
attorney's  fees  in  actions  for  the  enforce- 
ment of  special  assessments,  without  pass- 
ing upon  the  question  of  the  validity  of  the 
statute  in  pursuance  of  which  they  were 
allowed :  School  Dist.  v.  Board  of  Improve- 
ment, 65  Ark.  343,  46  S.  W.  418;  Gillis  v. 
Cleveland,  87  Cal.  214,  25  Pac.  351;  Hughes 
V.  Alsip,  112  Cal.  587,  44  Poc.  1027;  Reid 
V.  Clay,  134  Cal.  207,  66  Pac.  262;  Mc- 
Caleb  V.  Drevfus,  156  Cal.  204,  103  Pac. 
924;  Scott  v.*^  Hayes,  162  Ind.  548,  70  N. 
E.  879;  Palmer  v.  Nolting,  13  Ind.  App. 
581;  41  N.  E.  1045;  Tuttle  v.  Polk,  84  Iowa, 
12,  50  N.  W.  38;  Montesano  v:  Blair,  12 
Wash.  188,  40  Pac.  731. 

So,  attorney's  fees  in  suits  for  the  en- 
forcement of  taxes  have  been  allowed  in 
obedience  to  statutes  whose  validity  was  not 
passed  upon.  Files  v.  Fuller,  44  Ark.  273; 
State  ex  rel.  Bauer  v.  Edwards,  144  Mo. 
467,  46  S.  W.  160;  Harrison  v.  Johnston, 
109  Tenn.  245,  70  S.  W.  414  (inheritance 
tax).  L.  A,  W, 
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equal  before  the  law.  The  Texas  statute 
was  therefore  held  invalid.  This  court  said, 
in  Builders'  Supply  Depot  v.  O'Connor,  su- 
pra: "A  statute  which  gives  an  attorney's 
fee  to  one  party  in  an  action  and  denies  it 
to  the  other,  and  allows  such  fee  in  one  kind 
of  action  and  not  in  other  kinds  of  actions, 
where,  as  in  the  statute  here  in  question, 
the  distinction  is  not  founded  on  constitu- 
tional or  natural  differences,  is  clearly  vio- 
lative of  the  constitutional  provisions 
above  noticed."  There  is,  however,  nothing 
in  the  opinion  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  supra,  or  in  our  own  Builders'  Sup- 
ply Depot  v.  O'Connor,  supra,  to  suggest 
that  attorney's  fees  may  not  be  allowed  a 
successful  plaintiff  in  certain  classes  of 
cases,  even  though  no  such  allowance  be 
made  to  the  defendant  in  the  event  that  he 
prevails.  The  right  to  classify  in  this  re- 
spect, as  long  as  the  classification  is  "based 
upon  some  difference  bearing  a  reasonable 
and  just  relation  to  the  act  in  respect  to 
which  the  classification  is  attempted,"  was 
conceded  by  the  opinion  in  Gulf,  C.  &  S.  F. 
R.  Co.  v.  Ellis,  supra  (see  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  9G,  43 
L.  ed.  909,  19  Sup.  Ct.  Rop.  009),  and  is  rec- 
ognized by  all  the  authorities.  The  diffi- 
culty in  the  Texas  case  was  that  there  was 
no  such  difference,  and  the  same  was  held 
to  be  true  by  this  court  in  regard  to  our 
mechanics'  lien  law  provision.  In  Atchi^son, 
T.  &  S.  F.  R.  Co.  V.  Matthews,  supra,  the 
United  States  Supreme  Court  upheld  a 
statute  of  the  state  of  Kansas  allowing  a 
reasonable  attorney's  fee  to  a  successful 
plaintiff  in  an  action  against  a  railroad 
company  for  damages  by  fire  caused  by  the 
operating  of  the  railroad,  on  the  ground 
that  the  same  was  a  reasonable  regulation 
in  the  nature  of  a  police  regulation,  to  se- 
cure the  utmost  care  on  the  part  of  rail- 
road companies  to  prevent  the  escape  of  fire, 
and  not  simply  a  provision  to  secure  the 
payment  of  debts.  Upon  the  same  principle, 
the  United  States  Supreme  Court  has  sus- 
tained a  statute  imposing  a  penalty  on  rail- 
road corporations  of  $1.25  per  day  for  fail- 
ure to  pay  a  laborer  what  is  due  him  upon 
discharge,  the  statute  being  held  to  be  a  rea- 
sonable regulation  for  the  protection  of 
servants  and  employees  of  railroads  (St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Paul,  173  U. 
S.  404,  43  L.  ed.  746,  19  Sup.  Ct.  Rep.  419), 
and  a  statute  imposing  a  penalty  of  $50  on 
a  common  carrier  who  failed  to  adjust  and 
pay  a  valid  claim  for  damages  for  loss  ot 
property  within  a  stated  time,  it  being  held 
that  the  design  was  not  to  penalize  the  car- 
rier for  the  nonpayment  of  a  debt,  but  that 
the  statute  was  a  reasonablo  regulation  to 
bring  about  prompt  settleiiiont  of  such 
28  L.R.A.(N.S.) 


claims    (Seaboard  Air  Line  R.  Co.  v.  See- 
gers,  207  U.  S.  73,  52  L.  ed.  108,  28  Sup. 
Ct.    Rep.    28.)      Decisions    of    state  courts 
along  the  same  lines  are  numerous.    In  Illi- 
nois C.  R.  Co.  V.  Crider,  91  Tenn.  489,  19 
S.   W.   618,  an    act  imposing  on    unfenoed 
railroads  absolute  liability  for  injuries  done 
to  live  stock  by  their  moving  trains,  and 
making  them  liable  for  a  reasonable  attor- 
ney's fee  in  any  action  brought  to  recovei 
the   amount   appraised   as   due    the    plain- 
tiff therefor,  where  the  plaintiff  recovers  the 
amount  of  the  appraisement,    was   upheld. 
The  act  was  held  to  be  a  valid  exercise  of 
the   police   power  of   the   state;    the  object 
thereof  being  to  compel  the  Enclosure  of  the 
track   in   such   manner   as    to   prevent  live 
stock  going  on  the  road.     As  to  the  pro- 
vision for  an  attorney's  fee,  objection  was 
made  that  it  was  the  imposition  of  a  burden 
upon  one  class  of  litigants  in  favor  of  an- 
other, and  a  violation  of  the  constitutional 
rule  requiring  equality   of   right,  privile*;e, 
and  exemption.      To   these    objections    the 
court  said,  through  Judge  Lurton,  that  they 
overlooked   the  fact  that  the  legislation  is 
intended   to   compel   railroad   companies  to 
fence  in  their  tracks,  and  that  the  state  hav- 
ing the  right,  in  the  exercise  of  its  police 
powers,  to  compel  all  railroad  companies  to 
fence   in    their   tracks,  might  enforce  such 
policy,   not  only   by   making  the  offending 
company  liable  to  all  sustaining  injury  by 
reason  of  their  neglect,  but,  blending  public 
and   private  interests,  by   permitting  a  re- 
covery in  excess  of  actual  damages,  by  way 
of  punitive  damages  and  reasonable  attor- 
ney's fees.     In  Terre  Haute  &  L.  R.  Co.  v. 
Salmon,  161  Ind.  131,  67  N.  E.  918,  a  stat- 
ute allowed  an  owner  to  fence    a  railroad 
right  of  way  where  the  railroad  company 
refused  on  proper  notice  to  do  so,  and  to  re- 
cover the  cost,  with  reasonable  attornev  fee. 
It   was   held   that   the   legislaturji  had  the 
right,  in  the  exercise  of  its  police  power*, 
to  prescribe  this  duty  and  impose  penalties 
for  failure  to  perform,  in  shape  of  double 
actual  damages,  double  costs,  attorney  fee, 
and  absolute  liability  in  case  of  injury  to 
animals.     The  court  said  that  the  attorney 
fee  was  in  the  nature  of  a  penalty  for  dam- 
ages, imposed  by  the  legislature  as  a  pun- 
ishment for  the  neglect  and  wilful  failure 
of  the  railroad  company  to  erect  said  fence 
as  required  by  the  statute,  and  to  compel  it 
to  construct  the  same.     Sec  also  Humes  r. 
Missouri  P.  R,  Co.  82  Mo.  221,  52  Am.  Rep. 
369  J  Perkins  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
103  Mo.  62,  11  L.R.A.  426,  15  S.  W.  320: 
Peoria,  D.  &  E.  R.  Co.  v.  Duggan,  109  111. 
537,  50  Am.  Rep.  619;  Dow  v.  Beidelman,49 
Ark.  455,  6  S.  W.  718,  in  which  the  attorney 
fee  provision  was  upheld  as  a  part  of  the 
penalty  imposed  for  noncompliance  with  the 
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duty  imposed;  Jacksonville,  T.  A  K.  W.  R. 
Co.  V.  Prior,  34  Fla.  271,  16  So.  760;  note 
to  Dell  V.  Marvin,  79  Am.  St.  Rep.  378. 

More  closely  in  point,  but  depending  on 
the  same  general  principle,  are  decisions  up- 
holding provisions  for  attorney's  fees  in 
actions  to  recover  taxes,  the  validity  of 
which  has  apparently  never  been  doubted 
by  the  courts.  In  People  v.  Seymour,  16 
Cal.  332,  76  Am.  Dec.  521,  an  action  for 
the  recovery  of  taxes,  it  was  held  that  a 
provision  of  a  statute  compelling  a  party 
delinquent  in  payment  of  taxes,  if  sued,  to 
pay  costs  and  a  percentage  by  way  of  an  at- 
torney fee,  in  addition  to  the  tax,  was  not 
unconstitutional.  In  State  ex  rel.  Rosen- 
blatt V.  Kerr,  8  Mo.  App.  125,  such  a  pro- 
vision was  upheld;  the  court  saying  that 
it  was  purely  remedial,  and  stands  upon  a 
like  footing  with  any  other  provision  for 
compelling  the  delinquent  to  bear  the  ex- 
penses incident  to  an  enforcement  of  the 
state's  claim  for  taxes.  See  also  United 
States  Electric  Power  &  Light  Co.  v.  State, 
79  Md.  63,  72,  28  Atl.  708.  It  is  the  legal 
duty  of  every  person  liable  for  taxes  to  pay 
the  same  when  due,  and  the  power  of  the 
state  to  impose  upon  the  taxpayer  penal- 
ties for  noncompliance  with  this  duty,  and 
such  costs  as  are  reasonably  incurred  in  the 
enforcement  of  the  same,  including  reason- 
able attorney's  fees,  cannot  be  doubted. 

There  is  no  distinction  in  principle  in  this 
regard  between  ordinary  taxes  and  local  as- 
sessments for  improvements,  under  such 
statutes  as  our  street  improvement  act.  The 
assessment,  it  is  true,  is  one  in  favor  of  the 
contractor  to  whom  the  contract  for  the  im- 
provement has  been  let  by  the  public  author- 
ities, but  it  is  one  laid  by  virtue  of  the  pow- 
er of  the  state  to  tax,  and  tlie  contractor 
may  properly  be  regarded  as  the  agent  of 
the  state  in  the  matter  of  the  enforcement 
of  the  tax  against  the  assessed  property. 
The  obligation  resting  on  the  property  as- 
sessed to  answer  for  this  tax  is  as  clear  and 
positive  as  is  the  duty  of  a  taxpayer  to  pay 
the  ordinary  tax.  The  nature  of  the  pro- 
ceedings is  such  that  the  expense  of  col- 
lecting the  tax  on  property  delinquent,  if 
not  recoverable  against  such  property  in  the 
proceeding  to  enforce  the  tax,  would  fall  in 
part  on  those  who  voluntarily  pay  their  as- 
sessments, since  contractors,  in  bidding 
upon  street  work,  would  be  compelled  to  in- 
clude in  their  estimates  an  additional 
amount  sufficient  to  indemnify  them  against 
the  probable  further  expense  in  this  regard. 
Such  expense  should  equitably  be  borne  only 
by  the  property  as  to  which  such  proceed- 
ings are  rendered  necessary  by  the  delin- 
quency of  the  owners.  It  would  seem  that 
the  legislature  should  have  the  power  to 
provnde  for  the  payment  of  such  additional 
28  L.R.A.(N.S.) 


expense  by  the  property  whose  owners  are 
responsible  therefor.  While  the  precise 
question  has  not  been  presented  for  deter- 
mination many  times,  such  rulings  as  have 
been  made  sustain  the  validity  of  such  a 
provision.  It  is  declared  in  Page  &  Jones, 
Taxation  by  Assessment,  that,  if  the  stat- 
ute so  provides,  a  penalty  may  be  charged 
for  failure  to  pay  an  assessment  when  due, 
and  an  attorney  fee  may  be  recovered  in  a 
suit  to  enforce  an  assessment.  §§  108,  1109, 
and  1110.  The  question  was  determined  by 
the  supreme  court  of  Indiana  in  favor  of 
such  a  provision  for  attorney's  fees,  in 
Brown  v.  Central  Bermudcz  Co.  162  lud. 
462,  69  N.  £.  150;  the  court  saving  in  reply 
to  a  claim  that  the  provision  was  unconsti- 
tutional: "A  street  assessment  is  laid  by 
virtue  of  the  power  of  the  state  to  tax,  and 
we  think  that  a  statute  providing  for  the 
allowance  of  an  attorney  fee  on  foreclosure 
in  such  a  case  can  be  upheld  on  the  ground 
that  the  state  may  provide  for  a  penalty  if 
the  delay  of  the  property  owner  to  discharge 
such  an  obligation  renders  it  necessary  to 
commence  suit.  The  enactment  upon  this 
subject  may  be  compared  to  the  provisions 
of  statutes  made  for  the  benefit  of  purchas- 
ers at  tax  sale."  See  also  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  v.  Taber,  168  Ind.  419,  422, 
77  N.  E.  741,  11  A.  &  E.  Ann.  Cas.  808. 

We  are  of  the  opinion  that  the  provision 
for  an  attorney  fee  in  this  class  of  cases  is 
not  in  violation  of  any  constitutional  provi- 
sion. Federal  or  state,  and  that  the  judg- 
ment is  erroneous  in  not  including  the  al- 
lowance of  $16  asked  by  plaintiff  thereun- 
der. 

So  much  of  tlie  judgment  of  the  court  be- 
low as  refuses  plaintiff  an  allowance  for  at- 
torney fee  is  reversed,  with  directions  to 
the  court  below  to  modify  its  judgment  by 
incorporating  a  provision  allowing  surji  a 
fee  as  provided  by  the  statute. 

We  concur:*    Shaw,  J.;  Sloss,  J. 


liOUISIAXA  SUPREMB  COURT. 

JOHN  THIEL,  Appt., 

V. 

HENRY  BUTKER  et  al. 

(125  La.  473,  51  So.  500.) 

Note  —  purchase     after     maturity  ^ 
rights. 

1.  Plaintiff  is  the  holder  after  maturity 
and  for  value  of  a  promissory  note,  executed 
by  one  of  the  defendants,  who  gave  to  his 
attorney,  Maloney,  money  to  pay  the  note 
at  date  of  maturity.  The  attorney  paid  the 
note,  and  without  authority  sold  it  to  plain- 
tiff, who  collected  interest  from  Maloney, 
who  also  extended  the  time  of  payment  for 
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one  year.  When  plaintiff  acquired  it,  the 
note  was  past  due  and  the  attorney  could 
not  give  it  vitality  as  a  negotiable  instru- 
ment bv  indorsing  on  it  an  extension  of  the 
time  of  payment.  The  note  bore  notice  of 
its  dishonor  on  its  face  sufficient  to  place 
anyone  on  his  guard. 

Same  —  acts  of  agent.  ' 

2.  The  attorney  had  no  authority  to  cut 
off  the  equities  by  attempting  to  extend  the 
time  of  the  note;  for  his  authority  was 
merely  to  pay  the  note,  and  his  acts  beyond 
this  cannot  give  negotiability  to  the  instru- 
ment, already  matured.  The  plaintiff,  who 
purchased  it  after  maturity,  acquired  mere- 
ly the  rights  of  a  transferee,  which  are 
not  greater  than  those  of  the  transferrer, 
and,  as  the  one  from  whom  he  acquired  the 
note  had  no  rights  against  the  defendants, 
the  transferee,  the  plaintiff,  can  assert  none. 

Same  '—  satisfaction  —  reissue  by  agent 
—  liability  of  maker. 

3.  Where  a  person  places  an  amount  in 
the  hands  of  an  attorney  for  the  purpose  of 
paying  a  note,  and,  after  so  paying,  the 
attorney  reissues  it  without  authority, 
thereby  committing  a  fraud,  the  maker  can- 
not be  held  for  the  payment  of  the  dishon- 
ored paper,  when  such  maker  has  acted  in 
good  faith. 

Same  —  commercial  law  —  application. 

4.  The  principle  that  one  who  puts  an- 
other in  a  position  where  he  may  perpetrate 
a  wrong  must  suffer  for  the  consequent  loss 
has' no  application  to  the  present  case;  for 
the  strict  rule  of  the  commercial  law,  adopt- 
ed in  the  interest  of  commerce,  must  pre- 
vail. The  -loss  must  fall  on  the  one  who 
trusted  the  attorney  and  accepted  the  note 
after  maturity. 

(January  17,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans,  Division  "A,"  in  defendants' 
favor  in  an  action  brought  to  recover  tlie 
amount  alleged  to  be  due  on  a  certain 
promissory  note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Zach  Spearing  for  appellant. 

Messrs.  G.  G.  Kronenberger  and  J.  C. 
Henriques  for  appellees. 

Breaux,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  claims  that  he  is  the  owner 
for  consideration  of  a  promissory  note  made 


by  one  of  the  defendants,  bearing  date  No- 
vember 19,  1902,  to  his  own  order  and 
by  him  indorsed,  for  the  sum  of  $2,000, 
payable  in  one  year,  identified  by  an  act 
of  sale  and  mortgage  resting  on  property 
described  in  the  petition. 
The  act  imports  confession  of  judgment 
One  of  the  defendants  sold  this  property 
to  the  other  on  May  4,  1906.  At  the  date 
of  the  sale  one  of  the  defendants  assumed 
this  mortgage  and  interest  and  fee  of  at- 
torney to  be  paid  as  stipulated  in  the  act 
of  sale. 

Plaintiff  sued  for  a  writ  of  seizure  and 
sale  on  the  note  and  mortgage  to  pay  note, 
interest,  cost,  and  fee. 

The  defendant,  who  had  assumed  payment 
of  this  note  at  the  time  that  he  purchased 
the  property,  as  before  mentioned,  sued  for 
an  injunction  on  the  ground  that  the  note 
bad  been  taken  up  and  paid  by  his  attorney 
with  money  wliich  he  furnished  on  Novem- 
ber 19,  1900. 

The  plaintiff  in  the  proceedings  for  fore 
closure  (made  defendant  in  the  petition  for 
an  injunction)  declared  in  his  answer  to  Uie 
injunction  that  he  in  good  faith  acquired 
the  note  in  open  markets 

Going  back  to  the  origin  of  the  case,  it 
appears  that  the  plaintiff  was  informed  by 
an  acquaintance  that  the  attorney  before 
referred  to  as  the  attorney  of  one  of  tlie 
defendants  had  a  $2,300  note  for  sale, 
whereupon  plaintiff  handed  this  acquaint- 
ance a  check  for  the  amount.  He,  the  ac- 
quaintance, repaired  to  this  attorne}''s  of- 
fice, took  up  this  note,  and  handed  it  to 
plaintiff  on  his  return. 

Instead  of  being  a  $2,300  note,  it  wa^  a 
$2,000  note,  but  the  attorney  had  made  Iiis 
own  note  for  the  additional  $300,  which  the 
acquaintance  accepted  subject  to  the  ap* 
proval  of  plaintiff. 

The  attorney's  reputation  at  that  time 
was  good.  The  plaintiff  accepted  both  note?, 
as  he  had  no  reason  at  that  time  to  81i«im.'cC 
the  dishonesty  of  the  attorney,  who  was 
also  a  notary  public. 

Plaintiff  collected  interest  on  this  note 
from  the  attorney  and  notary,  who  indorsed 
the  amount  of  the  interest  on  the  note  aud 
extended  payment  one  year. 

The  plaintiff  dealt  exclusively  with  tlw 
attorney,  and  did  not  know  the  defendant 


Note,  —  Effect  of  fraudulent  rcte«fc  of 
till  or  note  which  has  been  paid. 

The  conclusion  reached  in  tlic  above  deci- 
sion finds  specific  support  in  one  of  the 
cases  cited  therein, — State  ex  rel.  Lep^ier  v. 
Sutherland,  111  La.  382,  35  So.  608,  in 
which  recovery  was  refused  upon  a  note 
which  was,  after  payment.  ao]«l  by  the  agent 
of  the  maker  without  authority. 
28  LJLA.(N.S.) 


In  Weil  v.  Enterprise  Ginnery  &  Mfg.  Co. 
42  La.  Ann.  492,  7  So.  022,  the  other  case 
cited  by  the  court  in  Tin  el  v.  Butkeb,  there 
was  no  question  of  fraudulent  reissue  of 
a  note  by  an  agent,  the  specific  holding  be- 
ing that  payment  of  a  note  secured  by  s 
mortgage,  by  one  not  bound  for  it  and  who 
had  no  interest  in  disch a  rising  it,  would  not 
subrogate  him  to  the  rights  of  the  party  to 
whom  he  paid.  J.  A.  d 


1910. 


THIEL  V.  BUTKEIL 


1067 


Perltuno  in  the  transaction  at  all  save  that, 
when  the  plaintiflT  took  up  the  note,  he  was 
informed  by  the  attorney  that  Perfumo  had 
assumed  the  payment.  Plaintiff  knew  noth- 
ing of  Henry  Butker  (the  other  defendant) 
in  this  transaction.  Butker  was  the  vendor 
to  Perfumo. 

On  the  day  that  the  note  fell  due,  on 
November  19,  1906,  it  was  in  bank  for  col- 
lection for  account  of  Robert  £.  llusha. 

Someone,  whom  neither  tlie  note  clerk  of 
the  bank  or  anyone  else  could  identify, 
called  at  the  bank,  and  asked  that  it  be 
not  stamped  "Paid."  The  bank  officer  tele- 
phoned to  the  holder,  Rusha,  who  replied 
to  collect  the  amount  due,  and  turn  over  the 
note  without  the  stamp  "Paid." 

The  judge  a  quo  took  it  for  granted  that 
the  person  calling  and  who  paid  was  either 
Maloney  or  someone  acting  for  him. 

Plaintiff,  Thiel,  does  not  contest  the 
judge's   conclusion   in   that   respect. 

After  Maloney  or  his  agent  had  paid  this 
amount  to  the  bank  and  had  taken  up  the 
note,  it  was  reissued  by  Maloney  for  his 
own  account.  Maloney  wrote  to  Thiel,  the 
plaintiff,  that  he  had  examined  the  title  of 
the  property  upon  which  the  mortgage  rest- 
ed, and  that  he  guaranteed  its  validity. 

The  evidence  is  that  Perfumo  had  entire 
confidence  in  Maloney  and  intrusted  him 
with  the  amount  with  which  he  took  up  the 
note. 

Maloney's  scheme  in  this  case  was  to  get 
from  Perfumo,  the  debtor,  an  amount  neces- 
sary to  pay  the  note,  which  he  did  not  use 
in  paying  the  note,  but  in  taking  it  yp  for 
his  own  account. 

At  the  time  that  Maloney  took  up  the 
note  for  his  own  account  it  was  past  due, 
and  it  therefore  was  dishonored  paper,  and 
it  was  not  in  the  power  of  Maloney  to  give 
it  vitality  as  a  negotiable  instrument  by  in- 
dorsing on  it  an  extension  of  time  for 
payment.  The  note  bore  notice  upon  its 
face  because  of  its  dishonor  sufficient  to 
place  anyone  to  whom  offered  on  his  guard. 

It  is  true  that  such  paper  may  be  trans- 
ferred, though  not  negotiable,  but  those  who 
take  it  without  inquiry  of  the  maker  or  tlic 
indorser  or  surety,  whom  they  propose  to 
hold  (whether  the  paper  is  good  and  valid), 
have  no  recourse  in  case  it  nas  been  paid. 
The  transferee  after  maturity  only  acquires 
the  right  of  thie  transferrer.  1  Dan.  Neg. 
Inst.  p.  699. 

It  is  subject  to  all  the  equities  existing 
prior  to  the  transfer. 

This  note,  for  the  purpose  of  illustration, 
may  be  compared  to  a  note  after  maturity 
that  has  been  stolen  or  lost  or  taken  up  by 
a  bankrupt  who  has  no  authority  to  take  up 
a  note.  The  transferee  has  no  greater  right 
than  the  thief,  the  finder,  or  the  bankrupt. 
28  LJl.A.(N.S.) 


They  having  no  right,  the  last  holder  has 
none. 

Here  Maloney  had  no  right  to  this  notb. 
He  could  transfer  none  to  Thiel. 

Very  much  the  same  principle  was  laid 
down  in  Weil  v.  Enterprise  Ginnery  &  Mfg. 
Co.  42  La.  Ann.  492,  7  So.  622,  and  decisions 
cited  therein. 

It  may  be  said  further,  as  relates  to  the 
interest  indorsed  on  the  note,  that  he  had 
no  authority  to  receive  interest  and  cut  off 
the  equities  by  attempting  to  grant  time.' 
His  only  authority  was  to  pay  the  note. 
State  ex  rel.  Legier  y.  Sutherland,  111  La. 
382,  35  So.  608. 

The  principle  that  one  must  suffer  the 
loss  who  places  it  in  the  power  of  the 
wrongdoer  to  commit  a  wrong  has  no  appli- 
cation. We  are  governed  by  the  strict  rule 
of  the  commercial  law  adopted  in  the  in- 
terest of  commerce.  Neither  the  maker  nor 
the  original  payee,  Butker,  can  be  held. 
The  latter  could  instruct  the  banker  to  re- 
ceive the  amount  without  indorsing  or 
marking  the  note  paid.  The  fraud  com- 
mitted afterward  does  not  render  him  lia- 
ble for  a  return  of  the  amount  he  received. 

There  is  no  question  of  bad  faith  on  the 
part  of  anyone,  plaintiff  or  defendants.  If 
a  persoi\  were  to  act  in  bad  faith  and  ren- 
der it  possible  to  commit  a  wrong  on  a  third 
person,  then  the  rule  would  have  applica- 
tion. But  where  a  person  in  good  faith 
places  an  amount  in  the  hands  of  an  attor- 
ney for  a  particular  purpose,  and  the  at- 
torney goes  entirely  beyond  the  scope  of  his 
authority,  and  commits  a  fraud  by  taking 
up  a  note  and  reissuing  it  without  author- 
ity, for  which  he  had  paid  with  the  money 
he  held  to  pay  the  note,  this  maker  cannot 
be  held  as  one  bound  for  the  payment  of  the 
dishonored  paper.  The  attorney's  authority 
was  to  pay  the  note.  He  had  money  in  his 
hand  for  that  purpose.  He  could  not  give  it 
vitality  by  appropriating  it  after  maturity. 
The  loss  falls  upon  the  one  who  chose  to 
trust  him  by  accepting  the  past-due  note 
from  him. 

It  was  plaintiff's  misfortune  to  have  tak- 
en the  word  of  Maloney  after  maturity, 
even  to  the  extent  of  accepting  his  guar- 
anty of  the  paper  in  order,  it  does  appear, 
to  provide  against  any  possible  defect  in 
the  title  to  the  property  on  which  the  mort- 
gage rested  which  secured  the  note. 

The  hardship  is  not  one  which  we  can 
remedy  without  disregarding  one  of  the 
plain  principles  of  the  commercial  law. 

For  reasons  assigned  the  judgment  is  af- 
firmed. 

Petition  for  rehearing  denied  February 
14,  1910. 
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UNITED   STATES  SUPREME  COURT. 

MATILDA  VON  ELLERT  SISTARE,  PlfT. 

in  Err., 

V. 

HORACE  RANDALL  SISTARE. 

(218  U.  S.  1,  54  L.  ed.  905,  30  Sup.  Ct.  Rep. 

682.) 

Forclfi:n    jiidgrment  —   alimony    —   full 
fttlth  and  credit. 

1.  A  decree  for  the  future  payment  of 
alimony  is,  as  to  instalments  past  due  and 
unpaid,  within  the  protection  of  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution, provided  that  no  modification  of 
the  decree  was  made  prior  to  the  maturity 
of  such  instalments,  unless,  by  the  law  of 
the  state  in  which  the  decree  was  rendered, 
its  enforcement  is  so  completely  within  the 
discretion  of  the  courts  of  that  state  that 


they  may  annul  or  modify  the  decree,  eren 
as  to  overdue  and  unsatisAed  instalments. 

Same  —  deprivation  of  protection  —  an- 
nulment. 

2.  Decrees  of  the  New  York  courts  for 
the  future  payment  of  alimony  are  not  sub 
ject  to  annulment  or  modification  by  those 
courts  as  to  overdue  and  unsatisfied  instal- 
ments, so  as  to  deprive  such  decrees  of  the 
protection,  as  to  past-due  and  unpaid  instal 
ments,  of  the  full  faith  and  credit  chose 
of  the  Federal  Constitution. 

Judgment  —  full    faith    and    credit  — 
Taried  modes  of  enforcement  —  effect. 

3.  A  judgment  enforceable  in  the  stat^ 
where  rendered  must  be  given  effect  in  an- 
other state,  under  the  full  faith  and  credit 
clause  of  the  Federal  Constitution,  although 
the  modes  of  procedure  to  enforce  its  col- 
lection may  not  be  the  same  in  both  states. 

(May  31,  1910.) 


Note.  —  Action  to  recover  instalments 
of  alimony  accruing  under  a  decree 
rendered  in  another  state. 

The  earlier  cases  on  this  subject  are  dis- 
cussed in  the  notes  to  Benton's  Succession, 
59  L.R.A.  178,  and  Israel  v.  Israel,  9  L.R.A. 
(N.S.)    1168. 

While  the  principle  laid  down  in  Lynde 
v.  Lynde,  181  U.  S.  187,  45  L.  ed.  814,  21 
Sup.  Ct.  Rep.  555,  that  a  judfjment  for 
future  alimony  or  maintenance  which,  either 
by  its  own  terms  or  by  the  law  of  the  state 
in  which  it  is  rendered,  is  subject  to  modi- 
fication as  to  amount  by  the  court  render- 
ing it,  is  not,  even  as  to  instalments  which 
have  accrued  before  the  bringing  of  an  ac- 
tion in  another  state  to  enforce  the  same, 
a  final  judgment  within  the  "full  faith  and 
credit"  provision  of  the  Federal  Constitu- 
tion, is  not  impaired  by  the  decision  of  the 
United  States  Supreme  Court  in  Sistark 
V.  SiSTARE,  yet  that  case  does  give  addi- 
tional emphasis  to  the  point  that,  to  bring 
a  case  within  the  principle  of  the  Lynde 
Case,  it  must  appear  that  the  power  of 
modification  possessed  by  the  court  whicli 
rendered  the  original  decree  extends  to  in- 
stalments of  alimony  that  have  already  ac- 
crued, as  well  as  instalments  not  yet  due. 

The  practical  importance  of  this  point  is 
apparent  from  the  fact  that,  upon  the  sup- 
posed authority  of  the  Lynde  Case,  the 
right  to  maintain  an  action  in  another 
state,  to  enforce  instalments  for  alimony 
that  had  accrued  under  New  York  decrees, 
was  denied  by  the  supreme  court  of  errors 
of  Connecticut  in  Sistare  v.  Sistare.  80 
Conn.  1,  125  Am.  St.  Rep.  102,  66  Atl,"772 
(the  case  reversed  by  the  United  States 
Supreme  Court  in  the  foregoing  opinion)  ; 
and  by  the  United  States  circuit  court  of 
appeals  of  the  third  circuit  in  Israel  v. 
Israel,  9  L.R.A. (N.S.)  1168,  79  C.  C.  A. 
32,  148  Fed.  576,  8  A.  &  E.  Ann.  Cas.  697, 
and  the  Federal  circuit  court  for  the  dis- 
trict of  New  Jersey  in  Valiquet  v.  Valiquet, 
177  Fed.  994.  Presumably  the  conclusion 
28  L.R.A.(N.S.) 


of  the  LTnited  States  Supreme  Court  in  llie 
Sistare  Case,  as  to  the  law  of  New  York 
on   the   subject  of  modification,   was  ba^eU 
on  the  same  showing  in  that  respect  as  the 
contrary     conclusion     of     the     Connecticut 
court  on  that  point.    The  evidence  or  shovr- 
ing   as   to   the   New   York    law   before  tlie 
Israel  Case  does  not  appear.     The  opiniou 
merely   states   that   it   appears  that  tinder 
the  New  York  statute  the  judgment  or  de- 
cree, so  far  as  it  directed  the  payment  of 
alimonv  and  maintenance  not  then  accnuMi 
or  payable,  could  "at  any  time  thereafter" 
be    annulled,    varied,    or    modified    by  t!ie 
court     rendering     it.      The    court    in    tlie 
Valiquet  Case  apparently  did  not  consider 
independently  the   extent  of  the  power  of 
the   New   York   court    to   modify,  but  fol- 
lowed the  ruling  in  the  Israel  Case  on  that 
point.     Probably,  the  finding  or  conclusion 
in  the  latter  case,  that  under  the  New  York 
law  the  decree  was  subject  to  modification 
at  any  time  by  the  court  which  rendered  it 
was  an  unconsidered  inference  drawn  from 
the  conceded  power  of  that  court  to  modify, 
without  especially  considering  the  question 
whether  that  power  might  be  exercised  after 
as  well  as  before  the  maturity  <if  the  instal- 
ments.   In  this  connection,  however,  it  may 
be  observed  that  the  decision  of  the  United 
States  Supreme  Court  in  the  Sistare  Case 
is  not   necessarily   conclusive   in   all  otlier 
cases  in  which  an  action  may  be  brought  in 
other  states  to  enforce  instalments  of  ali 
mony  that  have  accrued  under  a  Kew  York 
decree,  since,  in  the  absence  of  a  statute  of 
the  forum  to  the  contrary,  the  question  as 
to  the  law  of  another  state  is  a  matter  of 
proof 'in  the  case,  and  it  is  conceivalile.  at 
least,   that   in   another   case   tlie  defendant 
might   be   able   to   introduce   judicial  dc^i 
sions  in  New  Y'ork  which  would  estiiblis^h. 
contrary  to  the  finding  of  the  United  Staie-» 
Supreme  Court  in  the  Sistark  Cask,  that 
the  power  to  modify  survived  the  maturity 
of  the  instalments  of  alimony.     Of  course, 
if  the  New  York  court  of  appeals  should  at 
any  time  so  decide,  that  decision,  if  proven 


1910. 


SISTARE  V.  SISTARE. 


1069 


ERROR  to  the  Connecticut  Supreme  Court 
of  Errors  to  review  a  judgment  revers- 
ing a  judgment  of  the  Superior  Court  for 
New  London  County  in  plaintiff's  favor 
in  an  action  brought  to  recover  certain 
instalments  of  alimony  alleged  to  be  due 
under  a  decree  of  the  Supreme  Court  of 
New  York.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  Goeller  and  Benjamin 
Slade,  for  plaintiff  in  error: 

Alimony  decreed  to  a  wife  in  a  divorce  of 
separation  from  bed  and  board  is  as  much  a 
debt  of  record,  until  the  decree  has  been 
recalled,  as  any  other  judgment  for  money 
is. 

Barber  ▼.  Barber,  21  How.  582,  16  L.  ed. 
226;    Howard   v.    Howard,    15    Mass.    196; 


Clark  ▼.  Clark,  6  Watts  &  S.  85;  Wheeler 
V.  Wheeler,  2  Dane,  Abr.  310;  Knapp  v. 
Knapp,  69  Fed.  641;  Trowbridge  v.  Spin- 
ning, 23  Wash.  48,  54  L.R.A.  204,  83  Am. 
St.  Rep.  806,  62  Pac.  125;  Arrington  v. 
Arrington,  127  N.  C.  190,  52  L.R.A.  201,  80 
Am.  St.  Rep.  791,  37  S.  E.  212. 

The  court's  power  to  modify  a  decree  in 
respect  to  alimony  does  not  destroy  its 
finality. 

Dow  V.  Blake,  148  111.  76,  39  Am.  St. 
Rep.  156,  35  N.  E.  761. 

In  the  absence  of  a  modification,  the 
courts  of  Connecticut  should  be  required  to 
give  to  that  decree  t)ie  same  binding  force 
and  effect  that  it  has  in  the  state  of  New 
York. 

Barber  ▼.  Barber,  supra;  Kunze  v.  Kunze, 


in  the  other  state,  would  bring  the  case 
within  the  principle  of  tlie  Lynde  Case,  and 
take  it  out  of  the  operation  of  the  decision 
in  the  Sistare  Case. 

In  a  recent  case  in  Illinois  (Britton  v. 
Chamberlain,  234  111.  246,  84  N.  E.  895), 
the  court,  without  discussing  the  point  ex- 
cept to  recognize  the  existence  of  a  con- 
flict, held,  on  the  authority  of  Dow  v.  Blake, 
148  111.  76,  39  Am.  St.  Rep.  156,  35  N.  E. 
761,  that  an  action  would  lie  in  Illinois  to 
recover  instalments  that  had  accrued  under 
a  decree  for  alimony  rendered  in  New  York. 
This  result  is  in  accord  with  the  conclusion 
reached  in  the  Sistare  Case,  but  there  was 
no  distinct  finding  in  the  Britton  Case  as 
to  the  right  of  the  New  York  courts  to 
modify  the  instalments  of  alimony  already 
accrued. 

In  Hunt  V.  Monroe,  32  Utah,  428,  11 
L.R.A.(N.S.)  249,  91  Pac.  269,  holding  that 
an  action  could  not  be  maintained  in  Utah 
upon  an  accrued  instalment  of  alimony  un- 
der a  decree  of  divorce  rendered  in  Colorado, 
the  decision,  so  far  as  the  law  of  Colorado 
on  the  subject  of  modification  was  con- 
cerned, rested  upon  a  presumption  that  it 
was  the  same  as  the  law  of  Utah  on  that 
^ point,  which  was  apparently  assumed  to 
permit  modification  after  as  well  as  before 
^the  maturity  of  the  instalments. 

In  Van  Horn  v.  Van  Horn,  48  Wash.  388, 
125  Am.  St.  Rep.  940,  93  Pac.  670,  hold- 
ing that  an  action  would  not  lie  in  Wash- 
ington to  enforce  a  decree  for  temporary 
alimonv  and  suit  monev  rendered  in  Cali- 
fornia,  even  though  such  decree  is  held  in 
California  a  final  decree  from  which  an  ap- 
peal will  lie,  the  court  said  that  the  Cali- 
fornia supreme  court  had  not,  to  its  knowl- 
edge, held  that  such  an  order  is  not  sub- 
ject to  change  and  modification  in  the  dis- 
cretion of  the  court  in  which  it  is  made. 

The  svllabus  by  the  court  in  Cureton  v. 
Cureton,"  132  Ga.  745,  65  S.  E.  65,  is  that 
"a  decree  for  alimony  of  a  sister  state,  pro- 
viding for  future  monthly  payments,  which 
by  its  own  terms  is  subject  to  be  revoked 
or  modified,  as  to  the  amount  to  be  paid 
thereunder,  by  the  court  rendering  such 
decree,  is  not  such  a  decree  as  is  enforceable 
28  L.R.A.(N.S.) 


in  this  state,  under  the  full  faith  and  credit 
clause  of  the  Constitution  of  the  United 
States  or  upon  principles  of  comity."  And 
the  court  cites  to  this  proposition  the  Lynde 
Case  and  the  Israel  Case.  The  facts  as  set 
forth  in  the  opinion,  however,  would  seem 
to  call  only  for  a  decision  that  the  court 
of  Georgia  should  not  render  judgment  for 
instalments  to  accrue  subsequently, — t.  e., 
subsequently  to  the  time  or  the  Georgia 
judgment.  The  trial  judge  in  the  Georgia 
case  directed  the  jury  to  find  a  verdict 
for  $720,  the  amount  due  on  the  judg- 
ment in  Tennessee  up  to  "this"  date  (evi- 
dently referring  to  the  date  of  the  trial 
of  the  Georgia  case),  but  refused  to 
direct  that  the  party  against  whom  the 
Tennessee  decree  was  rendered  was  bound 
by  so  much  of  that  judgment  as  provided 
for  future  payments  of  $40  per  month. 
The  assignment  of  error  was  to  this  refusal, 
and  no  question  seems  to  have  been  made 
as  to  the  right  to  a  verdict  for  the  instal- 
ments that  had  accrued  at  date  of  the 
trial  of  the  Georgia  case.  Apparently  the 
effort  of  the  wife  in  the  Georgia  case  was 
to  obtain  in  Georgia  a  judgment  which 
should  provide  for  the  monthly  payments 
subsequently  to  accrue,  so  as  to  avoid  the 
necessity  of  furtlier  resort  to  the  courts  of 
Georgia  from  time  to  time  as  instalments 
should  accrue  under  the  Tennessee  decree. 
Obviously  the  principle  of  the  Lynde  and 
tha  Israel  Cases  would  apply  a  fortiori  to 
prevent  such  an  attempt.  It  would  seem, 
however,  that  there  would  have  been  a  gi-ave 
question  whether  the  principle  of  these 
cases,  if  invoked,  would  not  have  rendered- 
erroneous  the  direction  of  the  trial  judge 
in  the  Georgia  case,  allowing  the  instal- 
ments that  had  accrued  up  to  the  time  of 
the  trial  in  that  action,  it  being  conceded 
that,  by  the  terms  of  the  Tennessee  decree, 
the  payments  were  to  continue,  within  the 
discretion  of  the  chanc^lor,  only  until  a 
reconciliation  should  be  effected. 

In  Bleuer  v.  Bleuer  (Okla.)  110  Pac. 
736,  holding  that  an  action  would  not  lie 
in  Oklahoma  to  recover  instalments  of  ali- 
mony which  had  accrued  under  an  order 
made  in  a  divorce  action  in  Illinois,  it  is 
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94  Wis.  64,  69  Am.  St.  Rep.  857,  68  N.  W. 
391;  Trowbridge  v.  Spinning,  supra;  Dob- 
son  V.  Pearce,  12  N.  Y.  166,  62  Am.  Dec. 
162;  Fletcher  v.  Ferrel,  9  Dana,  372,  35  Am. 
Dec.  143;  Cheever  v.  Wilson,  9  Wall.  108, 
19  L.  ed.  604;  Shields  v.  Thomas,  18  How. 
263,  15  L.  ed.  368;  Youngs  v.  Carter,  10 
Hun,  194. 

The  judgment  of  a  state  court,  if  that 
court  had  jurisdiction  to  render  it,  is  en- 
titled to  the  same  full  faith  and  credit  in 
the  courts  of  another  state  that  it  has  in 
the  state  where  rendered,  as  a  valid  domes- 
tic judgment. 

Harris  v.  Balk,  198  U.  S.  216,  49  L.  ed. 
1023,  25  Sup.  Ct.  Rep.  626,  3  A.  &  E.  Ann. 
Cas.  1084. 

An  action  at  law  will  lie  in  a  Federal 


court  upon  a  decree  of  divorce  rendered  by 
a  state  court  of  equity,  to  recover  the  ali- 
mony  accrued  at  the  time  of  the  filing  ol 
the  complaint. 

Knapp  V.  Knapp,  supra;  McCracken  t. 
Swartz,  5  Or.  63;  Dubois  v.  Dubois,  6  Cow. 
494;  Allen  v.  Allen,  100  Mass.  374;  H&ns- 
ford  V.  Van  Auken,  79  Ind.  302. 

The  judgment  of  a  sister  state  is  conclu- 
sive on  the  merits  for  the  purpose  of  plend* 
ing  and  evidence,  and  is  entitled  to  the 
full  dignity  of  a  record,  and  the  defend- 
ant cannot,  when  sued  on  a  judgment,  deny 
the  notice  which  it  recites,  or  the  obliga- 
tion which  it  establishes,  or  impeseh  its 
justice. 

Mills  V.  Duryee,  7  Cranch,  481,  3  L.  ed. 
411. 


merely  stated  that  no  final  judgment  had 
been  entered  in  the  Illinois  court  making 
the  claim  sued  for  final,  as  the  statute 
pleaded  in  plaintiffs  petition  proVides  that 
the  court  may,  on  application  from  time 
to  time,  make  such  alterations  in  the  al- 
lowance of  alimony  as  shall  appear  reason- 
able and  proper.  Apparently,  if  the  court 
had  the  point  in  mind  at  all,  it  assumed 
that  the  power  to  modify  extended  to  in- 
stalments already  accrued  as  well  as  those 
still  to  accrue. 

In  Rogers  v.  Rogers  (Ind.  App.)  89  N. 
E.  901,  it  was  held  that  an  Ohio  decree  for 
alimony,  payable  in  instalments,  was  en- 
titled to  full  faith  and  credit  under  the 
Federal  Constitution,  and  that  an  action 
would  lie  thereon  in  Indiana  to  recover  in- 
stalments already  accrued.  The  Ohio  de- 
cree did  not  expressly  reserve  thti  right  of 
modification,  and  the  Indiana  court  did  not 
expressly  find  what  the  state  of  the  Ohio 
law  on  this  subject  was.  From  the  remark 
in  the  opinion,  howiever,  that  if  the  defend- 
ant wanted  the  judgment  modified,  he  had 
his  remedy  by  petitioning  the  court  that 
rendered  it  to  hear  and  determine  the  mat- 
ter, and  that,  if  modified  in  any  manner, 
he  could  set  up  the  modification  by  way 
of  defense,  it  may  be  inferred  that  the  court 
assumed  that  there  was  a  right  of  modifica- 
tion under  the  Ohio  law,  at  least  as  to 
instalments  that  had  not  already  accrued. 
The  court  relied  on  Barber  v.  Barber,  21 
How.  582,  16  L.  ed.  226,  and  seems  to  have 
recognized  that  the  Lynde  Case  was  an 
authority  to  the  contrary.  In  denying  a 
petition  for  rehearing  in  this  case  (Rogers 
V.  Rogers  [Ind.  App.]  92  N.  E.  664),  the 
court  referred  to  the  Sistabk  Case,  de- 
cided in  the  supreme  court  after  the  original 
hearing,  as  additional  support  for  its  deci- 
sion. 

In  Maver  v.  Mayer,  164  Mich.  386,  19 
L.R.A.  (k.S.)  245;  129  Am.  St.  Rep.  477, 
117  N.  W.  890,  the  decision  that  the  court 
of  Michigan  would  entertain  an  action  for 
instalments  of  alimony  already  accrued  un- 
der a  decree  rendered  in  Oklahoma  rested 
upon  the  ground  that  neither  by  the  decree 
itself  nor  bv  statute  in  Oklahoma  was  the 
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I  power  reserved  to  modify  the  decree  in  that 
respect.  The  court,  however,  refused  to  en- 
tertain the  action  so  far  as  it  sought  to 
enforce  a  provision  directing  payments  in 
instalments  for  the  support  of  the  children, 
it  appearing  that  the  Oklahoma  statute  ex- 
pressly provides  that  such  a  provision  may 
be  changed  whenever  circumstances  render 
a  change  proper.  This  decision,  under  the 
principles  laid  down  in  the  United  States 
Supreme  Court,  was  doubtless  correct  as  to 
both  points,  unless  it  may  be  that  there 
was  error  in  finding  that  the  power  to 
modify  the  decree  in  respect  of  support  of 
the  children  applied  to  instalments  already 
accrued  as  well  as  those  to  accrue  in  tfa« 
future.  Apparently  that  finding  was  based 
on  the  terms  of  the  statute  itself. 

In  Patton  v.  Pat  ton,  123  N.  Y.  Supp. 
329,  a  demurrer  to  a  complaint  in  an  ac- 
tion to  recover  accrued  instalments  of  ali- 
mony under  a  decree  rendered  in  the  Dis- 
trict of  Columbia  was  overruled,  the  decree 
being  absolute  in  form,  and  no  reference 
being  made  in  the  complaint  to  any  law  of 
the  District  of  Columbia  relative  to  the 
power  of  the  court  to  modify  a  decree  of 
that  character.  The  court  said  that,  in  tha 
absence  of  proof  of  the  law  of  the  District* 
there  was  no  presumption  that  there  was  a 
statute  in  force  there  similar  to  the  N'ew 
York  statute,  and  that  the  jurisdiction  of 
the  courts  of  New  York  over  the  subject  of 
divorce  was  derived  exclusively  from  stat- 
ute, and  therefore  the  presumption  as  to 
the  common  law  did  not  aid  the  demurrer. 

The  case  of  Freund  v.  Freund,  71  N'.  J* 
Eq.  624,  63  Atl.  756  (cited  in  the  note  in 
9  L.R.A.  (N.S.)  1168),  was  aflirmed  with- 
out opinion  in  72  N.  J.  Eq.  043,  73  Atl. 
1117. 

Assuming  that,  under  the  law  of  the 
state  in  which  the  decree  for  alimony  was 
rendered,  it  is  subject  to  modification  after 
as  well  as  before  the  maturity  of  the  in- 
stalments, yet,  if  the  court  which  rendered 
the  decree,  acting  within  its  jurisdiction 
and  upon  application  duly  made,  determines 
the  amount  due  at  a  particular  time  under 
instalments  already  accrued,  and  fixes  that 
amount    beyond    further   modification,  tha 
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An  order  for  the  payment  of  alimony  is 
simply  an  order  for  the  payment  of  money. 

Blake  v.  People,  80  111.  14;  Coughlin  v. 
Ehlert,  39  Mo.  285. 

An  ordinary  civil  action  is  all  that  is 
necessary  to  enforce  payment  of  the  amount 
'of  alimony  due  at  the  time  of  the  institu- 
tion of  the  action. 

Barber  v.  Barber,  supra;  Brisbane  v.  Dob- 
son,  50  Mo.  App.  176. 

The  defendant  is  precluded •  from  attack- 
ing the  dignity  and  effect  of  the  judgment 
in  question,  until  it  has  been  actually  re- 
versed or  set  aside. 

Bullock  V.  Bullock,  57  N.  J.  L.  508,  31 
Atl.  1024;  Bennett  v.  Bennett,  Deady,  299, 
Fed.  Cas.  No.  1318. 

The  decree  of  divorce,  valid  and  effectual 
by  the  law  of  the  state  in  which  it  is  ob- 
tained, is  valid  and  effectual  in  all  other 
states. 

Cheever  v.  Wilson,  supra. 

A  judgment  of  one  state  docs  not  carry 
the  efficacy  of  a  judgment  in  another  state 
capable  of  enforcement  by  execution,  until 
such  judgment  is  reduced  to  a  new  judg- 
ment in  the  place  where  it  is  sought  to  en- 
force  it.     After   obtaining   a   judgment   in 


the  place  of  enforcement,  it  can  only  be 
executed  in  the  latter  state  as  its  laws  may 
permit. 

First  Nat.  Bank  v.  Duel  County,  74 
Fed.  373;  Lamberton  v.  Grant,  94  Me.  608, 
80  Am.  St.  Rep.  415,  48  Atl.  127;  Carter 
V.  Bennett,  6  Fla.  214;  Thompson  v.  Whit- 
man, 18  Wall.  457,  463,  21  L.  ed.  897,  899; 
Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S.  265, 
292,  32  L.  ed.  239,  244,  8  Sup.  Ct.  Rep. 
1370;  Bullock  v.  Bullock,  51  N.  J.  Eq.  444, 
27  Atl.  435. 

A  judgment  recovered  in  one  state  is  not 
executory  in  any  other  state,  in  the  sense 
that  final  process  for  its  enforcement  could 
issue  on  merely  filing  or  docketing  the  judg- 
ment, as  in  the  case  of  a  domestic  judg- 
ment. 

Carter  v.  Bennett,  supra;  Leathe  v. 
Thomas,  109  III.  App.  434;  Dunham  v.  Dun- 
ham, 57  111.  App.  475;  Joice  v.  Scales,  18 
Ga.  725. 

The  constitutional  provision  for  giving 
full  faith  and  credit  to  foreign  judgments 
relates  only  to  their  effect  as  evidence  or  a 
bar  to  further  litigation. 

Claflin  v.  McDermott,  20  Blatchf.  622, 
12  Fed.  375;   Chicago  &  A.  R.  Co.  v.  Wig- 


decree  as  to  that  amount  may  be  enforced 
by  action  in  another  state.  This  is  im- 
plied in  the  following  statement  of  the  gen- 
eral rule  made  in  Hunt  v.  Monroe,  supra: 
''But  the  fact  that  a  sum  is  not  specifically 
fixed  as  due  from  one  to  the  other  of  the 
parties  to  the  original  suit,  and  certain 
stuns  are  to  become  due  in  the  future  and 
payable  in  instalments  or  otherwise,  does 
defeat  the  right  of  action,  unless  the  amount 
due  is  ascertained  and  fixed  by  some  ap- 
propriate proceeding  before  the  action  on 
the  judgment  or  order  or  decree  is  com* 
menced." 

The  case  of  De  Vail  v.  De  Vail  (Or.)  109 
Pac.  755,  seems  to  fall  within  the  limita- 
tion or  distinction  just  sucrgested.  The 
Wisconsin  decree  there  involved  expressly 
provided  that  it  was  not  absolute  as  to  the 
amount  to  be  paid,  but,  after  the  accrual  of 
the  instalments  for  which  the  Oregon  action 
was  brought,  it  appeared  that  the  Wiscon- 
sin court,  upon  application,  had  determined 
the  amount  due  thereon,  and  had  directed 
that  the  plaintiff  have  execution  therefor. 
In  this  situation  the  Oregon  court,  having 
found  that  this  action  by  the  Wisconsin 
court  was  within  its  jurisdiction,  held  that 
the  action  would  lie  in  Oregon. 

The  question  here  considered  presupposes, 
of  course,  that  the  original  decree  was  with- 
in the  jurisdiction  of  the  court  which  ren- 
dered it,  and  that  there  was  no  objection 
to  it«  enforcement  in  other  states,  except 
that  it  was  subject  to  modification.  The 
effort  to  enforce  a  decree  for  alimony  ren- 
dered in  another  state  sometimes  fails  be- 
cause the  decree  was  rendered  on  construc- 
tive service,  and  on  that  account  was  not 
ZS  LJl.A.(N.S.) 


within  the  jurisdiction  of  the  court.  See, 
on  this  point,  note  in  9  L.R.A.  (N.S.)  593. 
The  question  as  to  equitable  jurisdiction 
to  enforce  a  decree  for  alimony  is  considered 
in  the  note  in  9  L.R.A.(N.S.)    1071. 

It  is  apparent  from  what  has  already 
been  said  that  it  may  become  important  in 
this  connection  to  determine  the  necessity 
of  proving  the  law  of  the  state  in  which  the 
decree  was  rendered,  or  to  ascertain  the  pre- 
sumption to  be  indulged  or  course  to  be  pur- 
sued in  the  absence  of  such  proof.  This 
general  subject  is  treated  in  a  note  to  Cherry 
V.  Sprague,  67  L.R.A.  33.  It  is  sufficient, 
for  the  purposes  of  this  note,  to  say  that  in 
general,  and  in  the  absence  of  a  statute 
of  the  forum  to  the  contrary,  the  courts  of 
one  state  will  not  take  judicial  notice  of 
the  law  of  another  whether  embodied  in 
statutes  or  judicial  decisions,  and  that  the 
Federal  Supreme  Court,  upon  writ  of  error 
to  a  state  court  involving  the  "full  faith 
and  credit"  provision  of  the  Federal  Con- 
stitution, will  not  take  judicial  cognizance 
of  the  law  of  another  state,  unless  the  court 
from  which  the  case  comes  takes  cognizance 
thereof.  The  question  whether,  ih  the  ab- 
sence of  proper  proof  of  the  law  of  the 
other  state,  the  presumption  is  to  be  in- 
dulged that  it  is  the  common  law  or  that 
it  is  the  same  as  the  law  of  the  forum, 
even  though  the  latter  is  statutory,  is  in- 
volved in  great  confiict.  As  pointed  out  in 
the  note  referred  to,  some  of  the  cases,  with- 
out indulging  either  presumption,  apply  the 
substantive  law  of  the  forum,  upon  the 
ground  that  it  is  the  only  law  before  the 
court.  G.  H.  P. 
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gins  Ferry  Co.  308  U.  S.  18,  27  L.  ed.  636, 
1  Sup.  Ct.  Rep.  614,  617. 

In  an  action  on  a  foreign  judgment  award- 
ing alimony  to  the  plaintiff,  no  other  relief 
can  be  had  than  a  recovery  for  past-due 
alimony. 

Wood  V.  Wood,  7  Misc.  579,  28  N.  Y. 
Supp.  164. 

A  bill  in  equity  by  a  woman  against  her 
former  husband,  to  enforce  a  provision  of  a 
foreign  decree  of  divorce  awarding  her  a 
definite  and  ascertained  sum  as  alimony,  is 
demurrable  on  the  ground  that  she  has  an 
adequate  remedy  at  law  by  an  action  of 
debt  on  the  decree. 

Davis  v.  Davis,  29  App.  D.  C.  258,  9 
L.R.A.(N.S.)   1071. 

The  allowance  in  the  decree  to  alimony 
created  a  judicial  debt  of  record,  and  formed 
a  proper  foundation  for  the  recovery  of 
said  debt  in  the  present  action. 

Wetmore  v.  Wetmore,  149  N.  Y.  520,  33 
L.R.A.  708,  52  Am.  St.  Rep.  752,  44  N.  E. 
169;  France  v.  France,  79  App.  Div.  291, 
79  N.  Y.  Supp.  579 ;  Barber  v.  Barber,  supra. 

The  decree  ought  to  be  enforced  as  any 
other  judgment  out  of  any  property  of  the 
husband  wherever  found. 

Bouslough  V.  Bouslough,  68  Pa.  495;  Bris- 
bane V.  Dobson  and  Barber  v.  Barber,  supra. 

Mr.  William  J.  Brennan,  for  defendant 
in  error: 

An  order  for  future  alimony  is  subject 
to  modification  at  any  time  by  the  court 
which  granted  it,  independent  of  statute, 
and  is  enforceable  only  in  the  method  pro- 
vided by  the  statute. 

Tonjes  v.  Tonjes,  14  App.  Div.  542,  43 
N.  Y.  Supp.  941;  Weber  v.  Weber,  93  App. 
Div.  149,  87  N.  Y.  Supp.  519;  Branth  v. 
Branth,  20  N.  Y.  Civ.  Proc.  Rep.  33,  13  N. 
Y.  Supp.  360. 

The  courts  of  one  state  will  not  enforce 
the  judgments  of  the  courts  of  another 
state  which  are  subject  to  modification,  and 
are  not  final  judgments  for  fixed  sums  of 
money. 

Lynde  v.  Lynde,  162  N.  Y.  405,  48  L.R.A. 
679,  76  Am.  St.  Rep.  332,  56  N.  E.  979,  181 
U.  S.  183,  45  L.  ed.  810,  21  Sup.  Ct.  Rep. 
655;  Audubon  v.  Shufeldt,  181  U.  S.  577, 
45  L.  ed.  1010,  21  Sup.  Ct.  Rep.  735;  Wet- 
more v.  Markoe,  196  U.  S.  68,  49  L.  ed. 
390,  25  Sup.  Ct.  Rep.  172,  2  A.  &  E.  Ann. 
Cas.  265;  Israel  v.  Israel,  9  L.R.A.(N.S.) 
116,  79  C.  C.  A.  32,  148  Fed.  576,  8  A.  &  E. 
Ann.  Cas.  697;  Arrington  v.  Arrington,  131 
N.  C.  143,  92  Am.  St.  Rep.  769,  42  S.  E. 
654;  Page  v.  Page,  189  Mass.  85,  75  N.  E. 
92,  4  A.  &  E.  Ann.  Cas.  296. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

In  1899,  by  a  judgment  of  the  supreme 
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court  of  the  state  of  New  York,  the  plaintiff 
in  error  was  granted  a  separation  from  bed 
and  board  from  her  husband,  the  defendut 
in  error,  and  he  was  ordered  to  pay  her 
weekly  the  sum  of  $22.50  for  the  support 
of  herself  and  the  maintenance  and  edu- , 
cation  of  a  minor  child.  The  judgment, 
omitting  title,  is  copied  in  the  margin.! 

In  July,  1904,  at  which  time  none  of  the 
instalments  of  alimony  had  been  paid,  the 
wife  commenced  this  action  in  the  superior 
court  of  New  London  county,  Connecticut, 
to  recover  the  amount  then  in  arrears  of 
the  decreed  alimony.  The  cause  was  put  at 
issue  and  was  heard  by  the  court.  As  stated 
by  the  trial  judge,  in  a  "finding"  by  him 
made:   "The  defendant  made  the  following 

fThis  action  having  been  begun  by  the 
service  of  the  summons  herein  on  the  de- 
fendant personally,  .  .  .  now  on  mo- 
tion of  .  .  .  attorneys  for  the  plaintiff, 
it  is 

Ordered,  adjudged,  and  decreed  that  the 
plaintiff  be,  and  she  hereby  is,  forever  sep- 
arated from  the  defendant,  and  from  the 
bed  and  board  of  said  defendant,  on  the 
ground  of  nonsupport  and  cruel  and  inhu- 
man treatment  by  the  defendant.    And  it  is 

Further  ordered,  adjudged,  and  decreed 
that  from  and  after  the  entry  of  this  de- 
cree the  defendant,  Horace  Randall  Sistare, 
pay  to  the  plaintiff,  Matilda  Von  Ellert 
Sistare,  for  her  maintenance  and  support 
and  the  maintenance  and  education  of  Hor- 
ace Von  Ellert  Sistare,  the  minor  child  of 
the  plaintiff  and  defendant,  the  sum  of 
twenty-two  and  50-100  dollars  ($22.50)  per 
week,  such  sum  to  be  paid  into  the  hands 
of  her  attorneys  of  record  in  this  action  on 
each  and  every  Monday.     And  it  is  further 

Ordered,  adjudged,  and  decreed  that  the 
sole  care,  custody,  control,  and  education 
of  said  minor  child,  Horace  Von  Ellert  Sis- 
tare, is  hereby  awared  to  the  plaintiff,  and 
the  defendant,  upon  complying  fully  with 
each  and  all  of  the  directions  of  the  de- 
cree herein,  and  not  otherwise,  and  during 
bis  good  behavior,  shall,  until  the  further 
order  of  this  court,  be  permitted  to  see 
said  child  for  the  space  of  two  hours,  l»e- 
tween  the  hours  of  10  and  12  o'clock  in  the 
forenoon  on  Wednesdays  and  Saturdays,  ex- 
cepting Wednesdays  and  Saturdays  during 
the  months  of  July,  August,  and  September 
of  each  year.    And  it  is  further 

Ordered,  adjudged  and  decreed  that  costs 
are  hereby  awarded  to  the  plaintiff  against 
the  defendant,  taxed  at  the  sum  of  one  hun- 
dred and  seventeen  and  67-100  dollars 
($117.67),  and  that  the  plaintiff  do  recover 
said  costs  from  the  defendant  and  have 
execution  therefor.    And  it  is  further 

Ordered,  adjudged,  and  decreed  that  the 
plaintiff  have  leave  to  apply  from  time  to 
time  for  such  orders  at  the  foot  of  this 
judgment  as  may  be  necessary  for  its  ^• 
forcement  and  for  the  protection  and 
foroement  of  her  rights  in  tl^e  pronisei, 
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claims  of  law  as  to  the  judgment  to  be  ren- 
dered in  this  action: 

"(a)  That  the  judgment  rendered  by  the 
supreme  court  of  the  state  of  New  York,  in 
requiring  the  future  payment  of  $22.50  per 
week,  did  not  constitute  a  final  judgment 
for  a  fixed  sum  of  money,  which  is  enforce- 
able and  collectable  in  this  action. 

"(b)  That  said  judgment,  being  subject 
to  modification  by  the  court  which  granted 
it,  is  not  a  judgment  which  the  courts  of 
this  state  will  enforce. 

"(c)  That  the  requirement  that  said 
sums  of  money  should  be  paid  as  aforesaid 
does  not  constitute  a  debt  or  obligation 
from  the  defendant  to  the  plaintiff  which 
can  be  enforced  in  this  action. 

"(d)  That  said  judgment  requiring  the 
said  weekly  payments  cannot  be  enforced  in 
any  other  way  than  according  to  the  pro- 
cedure prescribed  in  the  statutes  of  the 
state  of  New  York,  and  cannot  be  enforced 
in  this  action. 

"(e)  That  the  judgment  which  is  sought 
to  be  enforced  in  this  action  is  not  a  final 
judgment,  entitled  to  full  faitli  and  credit 
in  this  state  by  virtue  of  the  provisions  of 
the  Constitution  of  the  United  States. 

"(f)  That  the  judgment  which  is  sought 
to  be  enforced  in  this  action  will  not  be  en- 
forced by  the  courts  of  this  state  through 
comity. 

"(g)  That  the  facts  will  not  support  a 
judgment  for  the  plaintiff." 

The  court,  however,  adjudged  in  favor  of 
the  plaintiff,  and  awarded  her  the  sum  of 
$5,805,  the  arrears  of  alimony  at  the  com- 
mencement of  the  action. 

On  appeal,  the  supreme  court  of  errors 
(80  Conn.  1,  126  Am.  St.  Rep.  102,  66 
Atl.  772)  reversed  the  judgment  and  re- 
manded the  cause  "for  the  rendition  of 
judgment  in  favor  of  the  defendant;"  and 
such  a  judgment,  the  record  discloses,  was 
subsequently  entered  by  the  trial  court. 
This  writ  of  error  was  prosecuted. 

The  supreme  court  of  errors  of  Connecti- 
cut reached  the  conclusion  that  the  power 
conferred  upon  a  New  York  court  to  modify 
a  decree  for  alimony  by  it  rendered  extended 
to  overdue  and  unsatisfied  instalments  as 
well  as  those  to  accrue  in  the  future;  that 
hence  decrees  for  future  alimony,  even  as 
to  instalments  after  they  had  become 
past  due,  did  hot  constitute  debts  of  record, 
and  were  not  subject  to  be  collected  by 
execution,  but  could  only  be  enforced  by  the 
special  remedies  provided  in  the  law,  and 
were  not  susceptible  of  being  made  the  basis 
of  judgments  in  the  state  of  New  York  in 
another  court  than  the  one  in  which  the 
decree  for  alimony  had  been  made.  Guided 
by  the  interpretation  thus  given  to  the 
New   York   law,   and  the  character  of  the 


decree  for  future  alimony  which  was  based 
thereon,-  it  was  decided  that  the  New  York 
judgment  for  alimony  which  was  sought  to 
be  enforced,  even  although  the  instalments 
sued  for  were  all  past  due,  was  not  a  final 
judgment,  which  it  was  the  duty  of  the 
courts  of  Connecticut  to  enforce  in  and  by 
virtue  of  the  full  faith  and  credit  clause  of 
the  Constitution  of  the  United  States. 
While  the  ruling  of  the  court  was,  of  course, 
primarily  based  upon  the  interpretation  of 
the  New  York  law,  the  ultimate  ruling  as 
to  the  inapplicability  of  the  full  faith  and 
credit  clause  of  the  Constitution  was  ex- 
pressly rested  upon  the  decision  of  this 
court  in  Lynde  v.  Lynde,  181  U.  S.  187,  45 
L.  ed.  814,  21  Sup.  Ct.  Rep.  555. 

To  sustain  her  contention  that  the  action 
of  the  court  below  was  in  conflict  with  the 
duty  imposed  upon  it  by  the  full  faith  and 
credit  clause,  the  plaintiff  in  error,  by  her 
assignments,  in  effect  challenges  the  cor- 
rectness of  all  the  propositions  upon  which 
the  court  below  rested  its  action,  and  vir- 
tually the  defendant  in  error  takes  issue  in 
argument  as  to  these  contentions.  In  dis- 
posing of  the  controversy,  however,  we  shall 
not  follow  the  sequence  of  the  various  as- 
signments of  error,  or  consider  all  the  forms 
of  statement  in  which  the  contentions  of 
the  parties  are  pressed  in  argument,  but 
come  at  once  to  two  fundamental  questions 
which,  being  determined,  will  dispose  of  all 
the  issues  in  the  case.  Those  inquiries  are: 
1st.  Where  a  court  of  one  state  has  decreed 
the  future  payment  of  alimony,  and  when 
an  instalment  or  instalments  of  the  alimony 
so  decreed  have  become  due  and  payable  and 
are  unpaid,  is  such  a  judgment  as  to  accrued 
and  past-due  alimony  ordinarily  embraced 
within  the  scope  of  the  full  faith  and  credit 
clause  of  the  Constitution  of  the  Unitetl 
States  so  as  to  impose  the  constitutional 
duty  upon  the  court  of  another  state  to  give 
effect  to  such  judgment?  2d.  If,  as  a  gen- 
eral rule,  the  full  faith  and  credit  clause 
does  apply  to  such  judgments,  is  the  partic- 
ular judgment  under  review  exceptionally 
taken  out  of  that  rule  by  virtue  of  the  na- 
ture and  character  of  the  judgment,  as  de- 
termined by  the  law  of  the  state  of  New 
York,  in  and  by  virtue  of  which  it  was  ren- 
dered? We  shall  separately  consider  the 
questions. 

First.  The  application,  as  a  general  rule, 
of  the  full  faith  and  credit  clause  to  judg- 
ments for  alimony  €ls  to  past-due  instal- 
ments. 

An  extended  analysis  of  the  principles  in- 
volved in  the  solution  of  this  proposition 
is  not  called  for,  since  substantially  the 
contentions  of  the  parties  are  based  upon 
their  divergent  conceptions  of  two  prior  de- 
cisions of  this  court   (Barber  v.  Barber,  2\ 
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How.  582, 16  L.  ed.  220,  and  Lynde  v.  Lynde, 
supra),  and  an  analysis  of  those  cases  will 
therefore  suflice.  For  the  plaintiflf  in  error 
it  is  insisted  that  the  case  of  Barber  v.  Bar- 
ber conclusively  determines  that  past-due 
instalments  of  a  judgment  for  future  ali- 
mony, rendered  in  one  state,  are  within  the 
protection  of  the  full  faith  and  credit 
clause,  while  the  defendant  in  error  urges 
that  the  contrary  is  established  by  the  rul- 
ing in  Lynde  v.  Lynde,  and  that  if  the  Bar- 
ber Case  has  the  meaning  attributed  to  it 
by  the  plaintiff  in  error,  that  case  must  be 
considered  as  having  been  overruled  by 
Lynde  v.  Lynde. 

Substantially  the  controversy  in  Barber 
V.  Barber  was  this:  In  the  year  1847,  the 
court  of  chancery  of  New  York  granted 
Huldah  B.  Barber  a  separation  from  Hiram 
Barber,  and  directed  the  payment  of  ali- 
mony in  quarterly  instalments.  Although 
the  separation  was  decreed  to  be  forever, 
the  power  to  modify  was  reserved  by  a  pro- 
vision that  the  parties  might  at  any  time 
thereafter,  by  their  joint  petition,  apply  to 
the  court  to  have  the  decree  modified  or  dis- 
charged. It  was  provided  that  unpaid  in- 
stalments of  alimony  should  bear  interest, 
"and  that  execution  might  issue  therefor 
ioties  quoties."  The  husband  failed  to  pay 
any  of  the  alimony,  and  removed  to  Wis- 
consin, where  he  procured  an  absolute  di- 
vorce. Subsequently  an  action  was  brought 
by  Mrs.  Barber  upon  the  common -law  side 
of  the  district  court  of  the  United  States 
in  the  territory  of  Wisconsin,  to  recov- 
er the  arrears  of  alimony,  but  relief 
was  denied  "for  the  reason  that  the 
remedy  for  the  recovery  of  alimony  was 
in  a  court  of  chancery,  and  not  at  law." 
A  suit  in  equity  to  recover  the  overdue  ali- 
mony was  then  commenced  by  Mrs.  Barber, 
Wisconsin  having  been  admitted  into  the 
Union,  in  the  district  court  of  the  United 
JStates  for  the  district  of  Wisconsin.  Among 
other  things,  it  was  urged  in  a  demurrer 
by  the  respondent,  as  a  reason  why  the  re- 
lief should  be  denied,  "that  the  relief  sought 
could  only  be  had  in  the  court  of  chancery 
for  the  state  of  New  York,  and  that  it  did 
not  appear  that  the  complainants  had  ex- 
hausted the  remedy  which  they  had  in  New 
York."  The  proceedings  culminated  in  a  de- 
cree in  favor  of  the  complainant  for  the 
amount  of  alimony  in  arrears  at  the  com- 
mencement of  the  suit,  and  the  case  was 
then  brought  to  this  court  and  the  questions 
arising  were  disposed  of  in  a  careful  and 
elaborate  opinion.  The  decree  was  affirmed. 
In  the  course  of  the  opinion  it  was  declared, 
among  other  things,  that  courts  of  equity 
possessed  jurisdiction  to  interfere  to  prevent 
the  decree  of  the  court  of  another  state  from 
being  defeated  by  fraud,  and  reference  was 
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made  to  English  decisions  asserting  the 
power  of  chancery  to  compel  the  payment 
of  overdue  alimony.  Considering  the  nature 
and  character  of  a  decree  of  separation  and 
for  alimony,  and  the  operation  and  effect 
upon  such  a  decree  as  to  past-due  instal- 
ments of  the  full  faith  and  credit  clause,  it 
was  said  (p.  5U1)  : 

"The  parties  to  a  cause  for  a  divorce  and 
for  alimony  are  as  much  bound  by  a  decree 
for  both,  which  has  been  given  by  one  of 
our  state  courts  having  jurisdiction  of  the 
subject-matter  and  over  the  parties,  as  the 
same  parties  would  be  if  the  decree  had  been 
given  in  the  ecc^  ^.iastical  courts  of  England. 
The  decree  in  both  is  a  judgment  of  record, 
and  will  be  received  as  such  by  other  courts. 
And  such  a  judgment  or  decree,  rendered  in 
any  state  of  the  United  States,  the  cotirt 
having  jurisdiction,  will  be  carried  into 
judgment  in  any  other  state,  to  have  there 
the  same  binding  force  that  it  has  in  the 
state  in  which  it  was  originally  given." 

And,  ag^in,  determining  the  effect  of  a 
decree  for  future  alimony,  the  court  ex- 
pressly declared  (p.  595):  "Alimony  de- 
creed to  a  wife  in  a  divorce  of  separation 
from  bed  and  board  is  as  much  a  debt  of 
record,  until  the  decree  has  been  recalled, 
as  any  other  judgment  for  money  is.'*  And 
it  is,  we  think,  clear  from  the  context  of  the 
opinion,  that  the  court  held  that  the  decree 
in  favor  of  Mrs.  Barber  operated  to  cause 
an  indebtedness  to  arise  in  her  favor  as  each 
instalment  of  alimony  fell  due,  and  that  a 
power  to  modify,  if  exerted,  could  only  oper- 
ate prospectively. 

The  facts  in  Lynde  v.  Lynde  which  are 
pertinent    to    this    controversy    are   these: 
A  decree  of  the  court  of  chancery  of  New 
Jersey  in  favor  of  Mrs.  Lynde  was  rendered 
in  1897  for  the  sum  of  $7,840,  as  alimony 
due  at  the  date  of  the  decree,  with  $1,000 
for  counsel  fees,  and  payment  was  directed 
to  be  made  of  $80  weekly  from  the  date  of 
the  decree.     An  action  on  this  New  Jersey 
decree   was  brought   in   May,   1898,  in  the 
supreme  court  of  New  York,  and  recorery 
was  allowed  by  the  trial  court  for  the  ali- 
mony due  at  the  date  of  the  New  Jersey 
decree,  with  interest,  counsel  fee,  and  cofts, 
and  for  an  additional  amount  representing 
future    alimony,    which    had    accrued  from 
the  date  of  the  decree  to  the  commencement 
of  the  action  in  New  York.    The  judgment 
also  directed  the  payment  of  future  alimony 
lis   fixed    by   the    New   Jersey   decree,  and 
awarded   certain   remedies  for  the  enforce- 
ment of  the  decree  in  accordance  with  the 
relief    which     had     been     awarded    in  the 
>Jew  Jersey  decree,  in  conformity  to  the  lav 
of  that  state.     The  judgment  thiM  renderpd 
by  the  trial  court  in   New  York  was  ulti- 
mately modified  by  the  court  of  appeals  of 
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New  York  by  allowing  the  recovery  only 
of  the  alimony  which  bad  been  fixed  in  the 
New  Jersey  decree  as  due  at  its  date,  witli 
interest  and  the  counsel  fee,  and  disallowing 
recovery  of  the  insttahnents  of  future  ali- 
mony which  had  accrued  when  the  action 
was  commenced  in  New  York,  as  well  as 
the  allowance  in  respect  to  alimony  there- 
after to  accrue.  In  this  court  three  ques- 
tions were  presented:  1.  Whether  the  de- 
cree of  the  New  Jersey  court  was  wanting  in 
due  process  because  of  the  absence  of  notice 
to  the  defendant;  2,  whether  the  duty  to  en- 
force the  decree  for  alimony  was  imposed 
upon  the  courts  of  New  York  by  the  full 
faith  and  credit  clause  of  the  Constitution; 
and,  3,  upon  the  hypotlicsis  that  the  full 
faith  and  credit  clause  was  applicable, 
whether  that  clause  required  that  the  reme- 
dies afforded  by  the  laws  of  New  Jersey 
should  be  made  available  in  the  state  of 
New  York.  Deciding  that  the  New  Jersey 
decree  was  not  wanting  in  due  process,  the 
court  came  to  consider  the  second  and  third 
questions,  and  held  that  in  so  far  as  the 
New  Jersey  decree  related  to  alimony  ac- 
crued at  the  time  it  was  rendered  and  fixed 
by  the  decree  and  the  counsel  fee,  it  was 
entitled  to  be  enforced  in  the  courts  of  New 
York;  but  that,  in  so  far  as  it  related  to 
future  alimony,  its  enforcement  was  not 
commanded  by  the  full  faith  and  credit 
clause.  No  reference  was  made  to  the  case 
of  JJarber  v.  Barber,  the  opinion  briefly  dis- 
posing of  the  issue  as  follows  (p.  187): 
"The  decree  for  the  payment  of  $8,840  was 
for  a  fixed  sum  already  due,  and  tlie  judg- 
ment of  the  court  below  was  proporly  re- 
stricted to  that.  The  provision  of  the  pay- 
ment for  alimony  in  the  future  was  subject 
to  the  discretion  of  the  court  of  chancery 
of  New  Jersey,  wliicli  might  at  any  time 
alter  it,  and  was  not  a  final  judgment  for 
a  fixed  sum."  These  sentences  were  fol- 
lowed by  a  brief  adverse  disposition  of  the 
claim  that  there  was  a  right  to  avail,  for 
the  enforcement  of  the  New  Jersey  decree 
in  the  courts  of  New  York,  of  the  remedies 
peculiar -to  the  New  Jersey  law. 

When  these  two  cases  are  considered  to- 
gether we  think  there  is  no  inevitable  und 
necessary  conflict  between  them,  and,  in  any 
event,  if  there  be,  that  Lynde  v.  Lynde  must 
be  restricted  or  qualified  so  as  to  cause  it 
not  to  overrule  the  decision  in  the  Barber 
Case.  In  the  first  place,  in  the  Lynde  Case 
no  reference  whatever  was  made  to  the  prior 
decision,  and  it  cannot  be  said  that  such 
decision  was  overlooked,  because  it  was  re- 
ferred to  in  the  opinion  of  the  court  below 
and  was  expressly  cited  and  commented  up- 
on in  the  briefs  of  counsel  submitted  in  the 
Uynde  Case.  In  the  second  place,  in  view  of 
the  elaborate  and  careful  nature  of  the  opin- 
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ion  in  Barber  v.  Barber,  of  the  long  period 
of  time  which  had  intervened  between  that 
decision  and  the  decision  in  Lynde  v.  Lynde, 
and  the  fact  which  is  made  manifest  by  de- 
cisions of  the  courts  of  last  resort  of  the 
several  states  that  the  rule  laid  down  in  the 
Barber  Case  bad  been  accepted  and  acted 
upon  by  the  courts  of  the  states  generally  as 
a  final  and  decisive  exposition  of  the  opera- 
tion and  scope  of  the  full  faith  and  credit 
clause,  as  applied  to  the  subject  with  which 
the  case  dealt,  it  is  not  to  be  conceived  that 
it  was  intended  by  the  brief  statement  in 
the  opinion  in  Lynde  v.  Lynde  to  announce 
a  new  and  radical  departure  from  the  set- 
tled rule  of  constitutional  construction 
which  had  prevailed  for  so  long  a  time. 
And  nothing  in  the  mere  language  used  in 
the  Lynde  Case  would  justify  such  a  con- 
clusion, because  the  reasoning  expressed 
in  that  case  was  based  solely  and  exclusively 
on  the  gi'ound  that  the  portions  of  the  de- 
cree for  alimony  which  were  held  to  be  not 
within  the  purview  of  the  full  faith  and 
credit  clause  were  not  so  embraced,  because 
their  enforcement  "was  subject  to  the  dis- 
cretion of  the  court  of  chancery  of  New 
Jersey,  which  might  at  any  time  alter  it, 
.  .  "  In  other  words,  the  ruling  was 
expressly  based  upon  the  latitude  of  discre- 
tion which  the  courts  of  New  Jersey  were 
assumed  to  possess  over  a  decree  for  the 
payment  of  future  alimony.  But  it  is  said 
although  this  be  true,  the  decision  in  the 
Lynde  Case  must  be  here  controlling  and 
treated  as  overruling  the  Barber  Case,  since 
it  will  be  found,  upon  examination  of  the 
New  Jersey  law  which  governed  the  New 
Jersey  decree  considered  in  the  Lynde  Case, 
that  such  law  conferred  no  greater  discre- 
tion upon  the  New  Jersey  court  of  chan- 
cery as  to  the  enforcement  of  past-due  in- 
stalments of  future  alimony  than  will  be 
found  to  be  possessed  by  the  New  York 
courts  as  to  the  decree  here  in  question. 
But  this  is  aside  from  the  issue  for  decision, 
since  the  question  here  is  not  whether  the 
doctrine  expounded  in  the  Lynde  Case  was 
there  misapplied  as  a  result  of  a  misconcep- 
tion of  the  New  Jersey  law,  but  what  was 
the  doctrine  which  the  case  announced. 
And,  answering  that  question,  not  only  by 
the  light  of  reason,  but  by  the  authoritative 
force  of  the  ruling  in  the  Barber  Case, 
which  had  prevailed  for  so  many  years,  snd 
by  the  reasoning  expressed  in  the  Lynde 
Case,  we  think  the  conclusion  is  inevitable 
that  the  Lynde  Case  cannot  be  held  to  have 
overruled  the  Barber  Case,  and  therefore 
that  the  two  cases  must  be  interpreted  in 
harmony,  one  with  the  other,  and  that  on 
so  doing  it  results:  First,  that,  generally 
speaking,  where  a  decree  is  rendered  for 
'  alimony  and  is  made  payable  in  future  in- 
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stalments,  the  right  to  such  instalments  be- 
comes absolute  and  vested  upon  becoming 
due,  and  is  therefore  protected  by  the  full 
faith  and  credit  clause,  provided  no  modifi- 
cation of  the  decree  has  been  made  prior 
to  the  maturity  of  the  instalments,  since,  as 
declared  in  the  Barber  Case,  "alimony  de- 
creed to  a  wife  in  a  divorce  of  separation 
from  bed  and  board  is  as  much  a  debt  of 
record,  until  the  decree  has  been  recalled,  as 
any  other  judgment  for  money  is."  Second, 
that  this  general  rule,  however,  does  not 
obtain  where,  by  the  law  of  the  state  in 
which  a  judgment  for  future  alimony  is 
rendered,  the  right  to  demand  and  receive 
such  future  alimony  is  discretionary  with 
the  court  which  rendered  the  decree,  to  such 
an  extent  that  no  absolute  or  vested  right 
attaches  to  receive  the  instalments  ordered 
by  the  decree  to  be  paid,  even  although  no 
application  to  annul  or  modify  the  decree  in 
respect  to  alimony  had  been  made  prior  to 
the  instalments  becoming  due. 

It  follows,  therefore,  from'  the  statement 
which  we  have  made  of  the  case,  that  the 
New  York  judgment  which  was  relied  upon 
came  within  the  general  rule,  and,  therefore, 
that  the  action  of  the  supreme  court  of  er- 
rors of  Connecticut  in  refusing  to  enforce 
it  was  in  conflict  with  the  full  faith  and 
credit  clause,  unless  it  be,  as  a  result  of  the 
law  of  the  state  of  New  York,  the  judg- 
ment for  future  alimony  in  that  state,  even 
as  to  past-due  instalments,  was  so  complete- 
ly within  the  discretion  of  the  courts  of  that 
state  as  to  bring  it  within  the  exceptional 
rule  embodied  in  the  second  proposition. 
A  consideration  of  this  subject  brings  us  to 
an  investigation  of  the  second  question, 
which  we  have  previously  stated. 

Second.  The  finality  of  the  New  York 
judgment  as  to  past-due  instalments  for  fu- 
ture alimony  under  the  law  of  the  state  of 
Neto  York, 

The  conception  of  the  statute  law  of  the 
state  of  New  York  and  of  the  decisions  of 
the  courts  of  that  state,  interpreting  that 
law,  which  led  the  supreme  court  of  errors 
of  Connecticut  to  conclude  that  the  enforce- 
ment of  the  judgment  before  it  was  so  com- 
pletely subject  to  the  discretion  of  the  court 
which  had  rendered  it  as  not  to  entitle  it 
to  enforcement  in  virtue  of  the  full  faith 
and  credit  clause,  was  thus  stated  in  its 
opinion : 

"The  nature,  operation,  and  effect,  within 
the  state  of  New  York,  of  orders  like  that 
in  question,  directing  payments  in  futuro 
to  a  wife  by  a  husband  living  in  judicial 
separation,  and  passed  in  1899,  pursuant  to 
the  then  provisions  of  statute,  have  been 
well  settled  by  the  repeated  decisions  of  the 
courts  of  that  jurisdiction.  They  liave  been 
declared  to  be  tentative  provisions,  which  re- 
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main  at  all  times  within  the  control  of  tiie 
court  issuing  them,  and  subject  at  any  time 
to  modification  or  annulment.  Toiijes  v. 
Tonjes,  14  App.  Div.  642,  43  N.  Y.  Supp. 
941.  The  right  of  modification  or  annul- 
ment which  is  thus  reserved  to  the  court  it 
one  which  extends  to  overdue  and  unsatis- 
fied payments  as  well  as  to  those  wliich  may 
accrue  in  the  future.-  Sibley  v.  Sibley,  r»0 
App.  Div.  562,  73  N.  Y.  Supp.  244 ;  Goodsell 
V.  Goodsell,  94  App.  Div.  443,  88  N.  Y.  Sujip. 
161 ;  Kiralfy  V.  Kiralfy,  36  Misc.  407,  73  X. 
Y.  Supp.  708;  Wetmore  v.  Wetmore,  34 
Misc.  640,  70  N.  Y.  Supp.  004.  The  amount 
awarded  'docs  not  exist  as  a  debt  in  favor 
of  the  wife  against  the  husband,  in  the 
sense  of  indebtedness  as  generally  under- 
stood.' Tonjes  v.  Tonjes,  supra.  The  or- 
der is  not  one  'which  simply  directs  the 
payment  of  a  sum  of  money,'  and  not  such 
an  one  as  can  have  enforcement  by  execu- 
tion. Weber  ▼.  Weber,  93  App.  Div.  149, 
152,  87  N.  Y.  Supp.  619.  The  special  reme- 
dies provided  in  §§  1772  and  1773  for  the 
enforcement  of  the  orders  are  exclusive 
Weber  v.  Weber,  supra;  Branth  v.  Branth, 
20  N.  Y.  Civ.  Proc.  Rep.  33,  13  N.  Y.  Supp. 
360.  No  judgment  in  another  court  can  be 
entered  upon  them.  Branth  t.  Branth, 
supra." 

But  we  are  unable  to  assent  to  the  vie\i 
thus  taken  of  the  statute  law  of  New  York, 
or  to  concede  the  correctness  of  the  effect 
attributed  by  the  court  to  the  New  York 
decisions  which  were  referred  to. 

The  provisions  of  the  Code  of  Civil  Pro- 
cedure of  New  York,  pertinent  to  be  con- 
sidered in  determining  the  scope  and  effect 
of  judgments  for  separation  and  alimony 
rendered  by  the  courts  of  New  York,  are 
copied  in  the  margin.t 

In  considering  the  meaning  of  these  pro- 
visions, it  must  be  borne  in  mind  that  the 
settled  rule  in  New  York  is  that  the  courts 

tProvisions  of  N.  Y.  Code  6f  Civil  Proced 
ure  in  force  in  1809. 
Sec.  1762.  For  what  causes  action  may  1» 
maintained. — In  either  of  the  cases  specified 
in  the  next  section,  an  action  may  be  main- 
tained by  a  husband  or  wife  against  the 
other  party  to  the  marriage,  to  procure  a 
judgment  separating  the  parties  from  bed 
and  board  forever,  or  for  a  limited  time, 
for  either  of  the  following  causes: 

1.  Tlie  cruel  and  inhuman  treatment  of 
the  plaintiff  by  the  defendant. 

2.  Such  conduct  on  the  part  of  the  de 
fendant  towards  the  plaintiff  as  may  ren 
der  it  unsafe  and  improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  h\ 
the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect 
or  refusal  of  the  defendant  to  provide  for 
her. 

Sec.  1763.     Id.;  in  what  cases. — Such  u 


1910. 


SISTARE  V.  SISTARE. 


1077 


of  that  fitate  have  only  the  jurisdiction  over 
the  subject  of  divorce,  separation,  and  ali- 
mony conferred  by  statute,  and  that  the 
authority  to  modify  or  amend  a  judgment 
awarding  divorce  and  alimony  must  be 
found  in  the  statute  or  it  does  not  exist. 
Erkenbrach  v.  Erkenbrach,  96  N.  Y.  456, 
483;  Livingston  v.  Livingston,  173  N.  Y. 
377,  61  L.R.A.  800,  93  Am.  St  Rep.  600, 
66  N.  E.  123. 

Other  than  the  provision  in  §  1767,  au- 
thorizing the  revocation  of  a  judgment  for 
separation  upon  the  joint  application  of  the 
parties,  the  power  of  the  court  to  vary  or 
modify  a  judgment  for  alimony,  if  it  existed 
in  1899,  was  to  be  found  in  §  1771.  It  is 
certain  that  authority  is  there  given  to  the 
courts  of  New  York  to  modify  or  vary  a 
decree  for  alimony  by  the  following: 

"The  court  may,  by  order,  upon  the  appli- 
cation of  eitlier  party  to  the  action,  after 
due  notice  to  the  otiier,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any 
time  after  final  judgment,  vary  or  modify 
such  directions.  But  no  such  application 
shall  be  made  by  a  defendant  unless  leave  to 
make  the  same  shall  have  been  previously 
granted  by  the  court  by  order  made  upon 
or  without  notice,  as  the  court,  in  its  dis- 
cretion, may  deem  proper,  after  presenta- 
tion to  the  court  of  satisfactory  proof  that 


justice  requires  such  an  application  should 
be  entertained." 

But  it  is  equally  certain  that  nothing  in 
this  language  expressly  gives  power  to  re- 
voke or  modify  an  instalment  of  alimony 
which  had  accrued  prior  to  the  making  of 
an  application  to  vary  or  modify,  and-  every 
reasonable  implication  must  be  resorted  to 
against  the  existence  of  such  power,  in  the 
absence  of  clear  language  manifesting  an 
intention  to  confer  it.  The  implication, 
however,  which  arises  from  the  failure  to 
expressly  confer  authority  to  retroactively 
modify  an  allowance  of  alimony  is  fortified 
by  the  provisions  which  are  expressed. 
Thus,  the  methods  of  enforcing  payment  of 
the  future  alimony  awarded,  provided  by  the 
statute,  all  contemplate  the  collection  and 
paying  over  as  a  matter  of  right  of  the  in- 
stalments as  they  accrue,  as  long  as  the 
judgment  remains  unmodified,  or,  at  least, 
until  application  has  been  made  or  permis- 
sion to  make  one  in  pursuance  to  the  stat- 
ute has  been  accorded.  And  the  force  of 
this  suggestion  is  accentuated  when  it  is 
considered  that  it  was  not  unusual  in  New 
York  to  resort  to  executions  as  upon  a 
judgment  at  law  to  enforce  the  collection 
of  unpaid  instalments  of  alimony.  Wet- 
more  V.  Wetmore,  149  N.  Y.  520,  527,  33 
L.R.A.  708,  52  Am.  St.  Rep.  752,  44  N.  E. 


action  may  be  maintained  in  either  of  the 
following  cases: 

1.  Where  both  parties  are  residents  of 
the  state  when  the  action  is  commenced. 

2.  Where  the  parties  were  married  within 
the  state  and  the  plaintiff  is  a  resident 
thereof  when  the  action  is  commenced. 

3.  Where  the  parties,  having  been  mar- 
ried without  the  state,  have  become  resi- 
dents of  the  state,  and  have  continued  to  be 
residents  thereof  at  least  one  year,  and  the 
plaintiff  is  such  a  resident  when  the  action 
IS  commenced. 

Sec.  1766.  Support,  maintenance,  etc.,  of 
wife  and  children. — Where  the  action  is 
brought  by  the  wife,  the  court  may,  in  the 
final  judgment  of  separation,  give  such  di- 
rections as  the  nature  and  circumstances  of 
the  case  require.  In  particular,  it  may 
compel  the  defendant  to  provide  suitably 
for  the  education  and  maintenance  of  the 
children  of  the  marriage,  and  for  the  sup- 
port of  the  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the 
respective  parties,  and  the  court  may,  in 
such  an  action,  render  a  judgment  compel- 
ling the  defendant  to  make  the  provision 
specified  in  this  section,  where,  under  the 
circumstances  of  the  case,  such  a  judgment 
is  proper,  without  rendering  a  judgment  of 
separation. 

Sec.  1767.  Judgment  for  separation  may 
be  revoked. — Upon  the  joint  application  of 
the  parties,  accompanied  with  satisfactory 
evidence  of  their  reconciliation  a  judgment 
for  a  separation  forever,  or  for  a  limited 
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period,  rendered  as  prescribed  in  this  ar- 
ticle, may  be  revoked  at  any  time  bv  the 
court  which  rendered  it,  subject  to  such  reg- 
ulations and  restrictions  as  the  court  thinks 
fit  to  impose. 

Sec.  1769.  Alimony,  expenses  of  action, 
and  costs;  how  awarded. — ^Where  an  action 
is  brought,  as  prescribed  in  either  of  the. 
last  two  articles,  the  court  may,  in  its  dis- 
cretion, during  the  pendency  thereof,  from 
time  to  time,  make  and  modify  an  order  or 
orders  requiring  the  husband  to  pay  any 
sum  or  sums  of  money  necessary  to  enable 
the  wife  to  carry  on  or  defend  the  action, 
or  to  provide  suitably  for  the  education  and 
maintenance  of  the  children  of  the  mar- 
riage, or  for  the  support  of  the  wife,  hav- 
ing regard  to  the  circumstances  of  the  re- 
spective parties.  The  final  judgment  in 
such  an  action  may  award  costs  in  favor 
of  or  against  either  party,  and  an  execution 
may  be  issued  for  the  collection  thereof,  as 
in  an  ordinary  case;  or  the  court  may,  in 
the  judgment  or  by  an  order  made  at  any 
time,  direct  the  costs  to  be  paid  out  of  any 
property  sequestered  or  otherwise  in  the 
power  of  the  court. 

Sec.  1771.  Custody  and  maintenance  of 
children  and  support  of  plaintiff. — Where 
an  action  is  brought  by. either  husband  or 
wife,  as  prescribed  in  either  of  the  last  two 
articles,  the  court  must,  except  as  otherwise 
expressly  prescribed  in  those  articles,  give, 
either  in  the  final  judgment  or  by  one  or 
more  orders  made  from  time  to  time  before 
final  judgment,  such  directions  as  justice 
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169.  Indeed,  as  in  principle,  if  it  be  that 
the  power  to  vary  or  modify  operates  retro- 
actively and  may  aifect  past-due  instal- 
ments BO  as  to  relieve  of  the  obligation  to 
pay  such  instalments,  it  would  follow,  in  the 
nature  of  things,  that  the  poWer  would 
exist  to  increase  the  amount  allowed,  it  is 
additionally  impossible  to  imply  such  au* 
thority  in  the  absence  of  provisions  plainly 
compelling  to  such  conclusion.  Beyond  all 
this,  when  it  is  considered  that  no  provi- 
sion is  found  looking  to  the  repayment  by 
the  wife  of  any  instalments  which  had  been 
collected  from  the  husband,  in  the  event 
of  a  retroactive  reduction  of  the  allowance, 
it  would  seem  that  no  power  to  retroactively 
modifv  was  intended. 

A  brief  consideration  of  the  state  of  the 
law  of  New  York  concerning  the  power  to 
modify  allowances  for  alimony  prior  to  the 
enactment  of  the  provisions  as  to  modifica- 
tion in  question,  and  the  rulings  of  the 
court  of  last  resort  of  New  York  on  tlie 
subject  of  such  power,  we  think  will  serve 
to  further  establish  the  impossibility,  in 
reason,  of  supposing  that  the  statutory  pro- 
visions in  question  conferred  the  broad  and 
absolute  power  of  retroaction  as  to  past- 
due  instalments  of  alimony  which  the  court 
below  assumed  to  exist.  Prior  to  1894,  the 
courts   of   New   York   did  not   possess   the 


power  to  modify  a  judgment  in  the  case 
v'ither  of  an  absolute  divorce  or  of  a  judicial 
reparation,  except  in  respect  to  the  custody, 
otc,  of  the  children  of  the  marriage.  Erkeu- 
brach  v.  Erkenbrach,  96  N.  Y.  456.  In  Uif 
year  1894,  the  statute  was  amended  to  per- 
mit the  court  to  vary  or  modify  the  provi- 
sion for  the  support  of  the  wife  upon  her 
application  alone,  on  notice  to  the  husband. 
Laws  of  1894,  chap.  728.  Subsequently, 
§  1771,  which,  by  the  amendment  of  1894, 
conferred  power  upon  the  application  of  the 
wife  to  vary  or  modify  the  allowance,  was 
enlarged  to  read  as  it  stood  in  1899,  when 
the  action  was  brought  in  which  the  judg- 
ment in  question  was  rendered;  that  is,  so 
as  to  confer  authority  upon  the  court  to 
vary  or  modify  an  allowance  of  alimony  on 
the  application  of  either  party.  Laws  of 
1895,  chap.  891. 

But  in  view  of  the  well-settled  doctrine 
prevailing  in  New  York,  that  no  power 
exists  to  modify  a  judgment  for  alimony, 
absolute  in  terms,  unless  conferred  bv  stat- 
ute,  and  the  practice  of  treating  the  right 
to  collect  accrued  instalments  of  alimony 
as  vested  and  subject  to  be  enforced  by  exe- 
cution, and  in  view  of  the  further  fact  that 
decrees  for  alimony  in  New  York,  where  au- 
thority to  modify  was  not  expressly  con- 
ferred by  statute,  or  was  not  reserved  in 


requires  between  the  parties  for  the  custody, 
care,  education,  and  maintenance  of  any 
of  the  children  of  the  marriage;  and  where 
the  action  is  brought  by  the  wife,  for  the 
support  of  the  plaintiff.  The  court  may,  by 
order,  upon  the  application  of  either  party 
to  the  action,  after  due  notice  to  the  other, 
to  be  given  in  such  manner  as  the  court 
shall  prescribe,  at  any  time  after  final 
judgment,  anul,  vary,  or  modify  such  di- 
rections. But  no  such  application  shall 
be  made  by  a  defendant  unless  leave  to 
make  the  same  shall  have  been  previously 
granted  by  the  court  by  order  made  upon  or 
without  notice,  as  the  court,  in  its  discre- 
tion, may  deem  proper  after  presentation  to 
the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be 
entertained. 

Sec.  1772.  Support,  maintenance,  etc.,  of 
wife  and  children.  Sequestration. — Where 
a  judgment  rendered,  or  an  order  made,  as 
prescribed  in  this  article,  or  in  either  of 
the  last  two  articles,  requires  a  husband 
to  provide  for  the  education  or  maintenance 
of  any  of  the  children  of  a  marriage,  or  for 
the  support  of  his  wife,  the  court  may,  in 
its  discretion,  also  direct  him  to  give  rea- 
sonable security,  in  such  a  manner  and  with- 
in such  a  time  as  it  thinks  proper,  for  the 
payment  from  time  to  time  of  the  sums  of 
money  required  for  that  purpose.  If  he 
fails  to  give  the  security,  or  to  make  any 
payment  required  by  the  terms  of  such  a 
iiidcrinPTit  or  order,  whether  he  has  or  has 
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not  given  security  therefor,  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay 
by  an  order,  made  as  prescribed  in  §  1700 
of  this  act,  the  court  may  cause  his  per- 
sonal property,  and  the  rents  and  profits 
of  his  real  property,  to  be  sequestered,  and 
may  appoint  a  receiver  thereof.  The  rents 
and  profits,  and  other  property,  so  seques- 
tered, may  be,  from  time  to  time,  applied, 
under  the  direction  of  the  court,  to  the 
payment  of  any  of  the  sums  of  money  spec- 
ified in  this  section,  as  justice  requires. 

Sec.  1773.  Id.;  when  enforced  by  punish- 
ment for  contempt. — Where  the  husband 
makes  default  in  paying  any  sum  of  money 
specified  in  the  last  section,  as  required  l»y 
the  judgment  or  order  directing  the  pay- 
ment thereof,  and  it  appears  presumptively, 
to  the  satisfaction  of  the  court,  that  pay- 
ment cannot  be  enforced  by  means  of  the 
proceedings  prescribed  in  the  last  section, 
or  by  resorting  to  the  security,  if  any,  giv- 
en as  therein  prescribed,  the  court  may.  in 
its  discretion,  make  an  order  requiring  the 
hupband  to  show  cause  before  it,  at  a  time 
and  place  therein  specified,  why  he  should 
not  be  punished  for  his  failure  to  make  the 
payment;  and  thereupon  proceedings  must 
be  taken  to  punish  him,  as  prewribed  in 
title  third  of  chapter  seventeenth  of  this 
act.  Such  an  order  to  show  cause  may  als«» 
be  made,  without  any  previous  sequestra- 
tion, or  direction  to  give  security,  where 
the  court  is  satisfied  that  they  would  be 
ineffectual. 
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the  decree  at  the  time  of  rendition,  created 
vested  rights  not  subject  to  either  judicial 
or  legislative  control  (Livingston  v.  Liv- 
ingston, supra),  we  think  it  becomes  quite 
clear  that  the  mere  enlargement  of  the 
power  of  the  court  so  as  to  permit  modifica- 
tion of  the  allowance  for  alimony  upon  the 
application  of  the  husband  did  not  confer 
the  authority  to  change  or  set  aside  the 
rights  of  the  wife  in  respect  to  instalments 
which  were  overdue  at  the  time  application 
was  made  by  the  husband  to  modify  the  de- 
cree. And  although  we  have  been  referred 
to  and  can  find  no  decision  of  the  court  of 
last  resort  of  New  York  dealing  with  the 
subject,  the  view  we  have  taken,  as  an  orig- 
inal question,  of  the  Code  provision  in  ques- 
tion, accords  with  that  of  the  first  depart- 
ment of  the  appellate  division  of  the  su- 
preme court  of  the  state  of  New  York,  an- 
nounced in  a  decision  rendered  in  1U03. 
Goodsell  V.  Goodsell,  82  App.  Div.  65,  81 
N.  Y.  Supp.  806.  Nor  do  we  find  that  the 
New  York  decisions  relied  upon  by  the  lower 
court,  and  cited  by  it  to  sustain  its  conclu- 
sion that  "the  right  of  modification  or  an- 
nulment which  is  thus  reserved  to  the  court 
is  one  which  extends  to  overdue  and  un- 
satisfied payments  as  well  as  to  those  which 
may  accrue  in  the  future,''  have  even  a 
tendency  to  that  efi'ect.  The  cases  cited  and 
relied  on  are  Sibley  v.  Sibley,  66  App.  Div. 
552,  73  N.  Y.  Supp.  244;  Goodsell  v.  Good- 
sell,  04  App.  Div.  443,  88  N.  Y.  Supp.  161; 
Kiralfy  v.  Kiralfy,  36  Misc.  407,  73  N.  Y. 
Supp.  708;  and  Wetmore  v.  Wetmore,  34 
Misc.  640,  70  N.  Y.  Supp.  604. 

The  Sibley  Case  was  decided  in  1901 
by  the  appellate  division  of  the  supreme 
court  of  New  York,  first  department.  The 
case  was  not  concerned  with  a  decree  for 
the  payment  of  permanent  alimony.  It  re- 
lated to  the  failure,  during  the  pendency  of 
an  action  for  separation,  to  comply  with 
an  order  for  the  payment  of  temporary  ali- 
mony and  counsel  fees.  Whether  such  or- 
der was  made  ex  parte  or  upon  notice  does 
not  appear.  Among  other  things,  the  appeal 
presented  the  question  of  the  propriety  of 
the  denial  of  a  motion  to  modify  the  order 
directing  the  payment  of  alimony  and  coun- 
sel fees  by  reducing  the  amount  directed  to 
be  paid.  The  order  appealed  from  was  af- 
firmed, without  prejudice,  however,  to  the 
right  of  the  appellant  *'to  renew  his  applica- 
tion when  he  returns  to  this  state  and  sub- 
jects himself  to  the  jurisdiction  of  the 
court."  No  intimation  is  given  in  the  opin- 
ion as  to  whether  the  power  to  reduce  the 
amount  of  alimony  and  counsel  fees  could 
be  exerted  so  as  to  have  a  retroactive  effect. 
The  decision  in  the  Good  soil  Case  was  made 
in.  1904  by  the  appellate  division,  first  de- 
partment, and  Qoncemed  a  denial  at  special 
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term  of  a  motion  to  punish  the  defendant 
for  contempt  in  not  paying  the  difference 
betweeii  certain  payments,  made  as  alimony 
by  agreement  between  the  parties,  and  the 
amount  ordered  to  be  paid  in  the  final  judg- 
ment awarding  an-  absolute  divorce.  The 
appellate  court  declined  to  consider  the 
question  of  whether  the  defendant  was  in 
contempt  until  a  report  had  been  made  by 
the  referee  who  had  been  appointed  to  de- 
termine the  financial  ability  of  the  defend- 
ant to  pay.  Tliere  was  no  intimation  as  to 
the  extent  of  the  power  to  modify  an  al- 
lowance of  alimony.  A  year  prior,  however, 
in  the  same  litigation  (82  App.  Div.  65), 
the  same  court,  as  we  have  already  stated, 
decided  that  the  provisions  of  the  New 
York  Code  giving  power  to  modify  an  allow- 
ance of  alimony  could  only  have  a  prospec- 
tive operation.    It  was  said  (p.  70)  : 

"It  may,  we  think,  be  given  full  force 
and  effect  by  ascribing  to  the  legislature 
the  intention  of  authorizing  the  courts  to 
vary  or  modify  the  allowance  of  alimony 
from  the  time  of  the  adjudication  that  such 
variation  or  modification  is  proper,  without 
making  the  same  retroactive." 

The  Kiralfy  Case  was  a  decision  of  the 
New  York  special  term,  rendered  in  Decem- 
ber^ 1901.  The  matter  acted  upon  was  a 
motion  to  amend  a  final  decree  of  divorce 
by  reducing  the  amount  of  alimony  to  a 
sum  not  merely  less  than  that  awarded  by 
the  decree,  but  less  than  the  sum  which  the 
defendant  had  been  paying  under  agree- 
ment with  his  wife.  The  motion  was  grant- 
ed, but  it  was  clearly  given  a  prospective 
operation  only.  Wetmore  v.  Wetmore  was 
also  decided  in  1901  by  the  New  York 
special  term.  What  was  held  was  merely 
that  the  court  would  not  relieve  the  defend- 
ant, who  had  persistently  evaded  a  decree 
of  absolute  divorce,  in  which  there  had 
been  awarded  future  alimony  for  the  sup- 
port of  the  wife  and  children.  Tliere  is  no 
discussion  as  to  the  extent  of  the  power  to 
modify  decrees  of  divorce  in  respect  to  ali- 
mony, and  a  modification  of  a  decree  as  to 
the  amount  of  alimony  to  be  paid,  which  is 
referred  to  in  the  course  of  the  proceedings, 
plainly  had  only  a  prospective  operation. 

Contenting  ourselves  in  conclusion  with 
saying  that,  as  pointed  out  in  Lynde  v. 
Lynde,  although  mere  modes  of  execution 
provided  by  the  laws  of  a  state  in  which  a 
judgment  is  rendered  are  not,  by  operation 
of  the  full  faith  and  credit  clause,  obliga- 
tory upon  the  courts  of  anotlier  state  in 
which  the  judgment  is  sought  to  be  enforced, 
nevertheless,  if  the  judgment  be  an  enforce- 
able judgment  in  the  state  where  rendered, 
the  duty  to  give  effect  to  it  in  another  state 
clearly  results  from  the  full  faith  and 
credit  clause,   although   the  modes  of  pro- 
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cedure  to  enforce  the  collection  may  not  be 
the  same  in  both  states. 

It  follows  that  the  judgment  of  the  Su- 
preme Court  of  Errors  of  Connecticut  must 
be  reversed,  and  the  case  remanded  to  that 
court  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

And  it  is  so  ordered. 


KANSAS    SUPREMB    COtTHT. 

LORENZO  E.  Mcdonald,  impleaded,  etc., 

Plff.  in  Err., 

V. 

E.    E.    KELSON. 

(79  Kan.  106,  98  Pac.  772.) 

Tax  sale  —  possession  —  eTiction  —  im- 
provements —  reimbursement. 

A  tax-deed  holder  in  possession  was  de- 
feated in  an  action  of  ejectment,  and  was 
given  a  lien  for  taxes.  At  the  date  of  the 
judgment  he  did  not  live  on  the  land,  and 
had  no  claim  for  improvements.  The  land- 
owner did  not  satisfy  the  judgment  lien, 
and  allowed  the  land  to  sell  for  taxes.  The 
lien  holder  purchased  at  the  tax  sale  and 
was  given  a  tax-sale  certificate.  Without 
force,  fraud,  or  collusion,  he  then  moved 
on  the  land,  took  full  possession,  and  made 
lasting  and  valuable  improvements.  Sub- 
sequently the  landowner  redeemed  from  the 
judgment  and  tax  sale,  and  caused  a  writ 
of  possession  to  issue  in  the  ejectment  suit. 
Held,  the  occupant  of  the  land  is  entitled 
to  an  injunction  against  eviction  until  his 
claim  for  improvements  is  adjudicated  and 
satisfied. 

(December  12,  1908.) 

ERROR  to  the  District  Court  for  Ness 
County  to  review  a  judgment  granting 
a  temporary  injunction  preventing  plain- 
tifTs  eviction  from  certain  lands.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  F.  Wood,  for  plaintiff  in  er- 
ror: 

An  action  for  recoupment  on  account  of 
improvements  to  the  amount  of  the  rents 
and  profits  is  the  only  remedy. 

27  Am.  &.  £ng.  Enc.  Law,  2d  ed.  p.  054; 
Barton  v.  National  Land  Co.  27  Kan.  634,* 

Headnote  by  Bubch,  J. 

Note.  —  No  additional  case  bns  been 
found  passing  on  the  question  whether  one 
whose  tax  deed  is  set  aside  by  a  decree  in 
ejectment  which  substitutes  therefor  a  lien 
for  the  taxes  may,  under  the  occupying 
claimant's  act,  enjoin  or  prevent  the  en- 
forcement of  tlie  decree  until  compensated 
for  improvements  made  subsequently  to  the 
decree,  and  after  faking  possession  under  a 
purchase  at  a  subsequent  tax  sale. 
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Rounsaville  v.  Hazen,  39  Kan.  610,  18  Pac. 
689 ;  McLaughlin  v.  Acorn,  58  Kan.  514,  50 
Pac.  441;  Keith  v.  Keith,  26  Kan.  26;  Ufal 
V.  Small,  54  Kan.  651,  39  Pac.  178. 

Messrs.  A.  S.  Foulks  and  A.  W.  Wil- 
son, for  defendant  in  error: 

The  complainant  had  no  adequate  remedj 
at   law. 

Gale  Mfg.  Co.  ▼.  Sleeper,  70  Kan.  806,  79 
Pac  648 ;  Stebbins  v.  Guthrie,  4  Kan.  353; 
Douglass  Y.  Dickson^  31  Kan.  315,  1  Ptc 
541. 

Defendant  is  the  proper  paHy  to  sue  and 
test  the  rights  of  the  respective  parties  at 
law,  and,  if  he  neglects  to  do  so^  the  injunc- 
tion will  be  made  permanent. 

22  Cyc.  Law  &  Proc.  pp.  752,  753n;  Echel- 
kamp  V.  Schrader,  45  Mo.  505. 

Bnrch,  J.,  delivered  the  opinion  of  the 
court : 

In  an  action  of  ejectment  brought  by  Lo- 
renzo E.  McDonald  against  E.  K  Kelson  to 
recover  the  land  in  controversy,  a  tax  deed 
under  which  Kelson  claimed  was  set  aside, 
and  he  was  given  a  lien  for  taxes.  The 
judgment  to  this  effect  was  rendered  in 
February,  1903.  At  that  time  Kelson, was 
not  living  on  the  land,  and  made  no  claim 
for  improvements.  McDonald  did  not  dis- 
charge the  judgment  lien  for  taxes,  and  al- 
lowed the  land  to  sell  at  tax  sale  in  Septem- 
ber, 1904,  for  the  taxes -of  1903.  Kelson 
purchased  at  this  sale,  and  was  given  a 
treasurer's  certificate  of  sale.  He  then 
moved  on  the  land,  made  it  his  home,  erect- 
ed a  dwelling  house  and  other  buildings, 
made  other  lasting  and  valuable  improve- 
ments, and  has  resided  there  ever  since.  He 
paia  the  taxes  for  1904  and  1905.  In  Oc- 
tober, 1906,  McDonald  redeemed  the  land 
from  the  judgment  and  tax  sale,  and  caused 
a  writ  of  possession  to  be  issued  in  the 
ejectment  case.  Kelson  then  brought  sait 
for  an  injunction  to  prevent  eviction  until 
his  claim  for  improvements  is  adjudicated 
and  satisfied.  The  probate  judge  granted  i 
restraining  order,  which  the  district  court, 
after  hearing  a  motion  to  dissolve,  con- 
tinued in  force,  and  a  demurrer  to  the  pe- 
tition was  overruled.  McDonald  prosecutes 
error  upon  these  rulings. 

The  petition  is  criticised  for  indefinite- 
ness  in  certain  particulars,  but  indefinite- 
ness  is  not  ground  for  demurrer  if  a  cause 
of  action  be  made  to  appear.  Properly  in- 
terpreted, tlie  petition  shows  that  the  plain- 
tiff, having  the  right  of  possession  and  pos- 
session in  law  under  the  judgment  in  the 
ejectment  suit,  rested  upon  his  l^;al  rights 
until  he  purchased  the  land  at  tax  sale; 
but  that,  when  he  obtained  his  tax-sale  cer- 
tificate, he  entered  for  the  first  time  into 
full  actual  physical  occupancy  of  the  land, 
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and  that  in  the  situation  he  then  occupied 
he  made  the  improvements  for  which  he 
claims  protection.  Plainly  his  possession 
could  not  in  any  view  be  wrongful  as 
against  the  defendant  when  the  improve- 
ments were  made,  and  the  legal  question 
presented  is  whether  the  holder  of  a  tax- 
sale  certificate,  in  quiet  and  rightful  posses- 
sion acquired  and  held  under  the  circum- 
stances stated,  can  be  evicted  under  a  judg- 
ment in  ejectment  rendered  before  the  tax- 
sale  certificate  was  issued,  without  receiv- 
ing pay  for  lasting  and  valuable  improve- 
ments made  while  holding  possession  under 
the  certificate.  The  plaintiflf  was  under  no 
obligation  to  pay  taxes  because  he  remained 
in  possession  to  secure  the  satisfaction  of 
his  judgment  lien  for  taxes.  The  right  to 
keep  possession  until  reimbursed  for  such 
an  outlay  is  burdened  with  no  duty  to 
expend  more  money  to  keep  the  land 
clear  of  new  tax  liens  accruing  from 
the  land  owner's  subsequent  defaults.  There- 
fore the  plaintiff  could  rightfully  pur- 
chase at  the  tax  sale.  The  occupying  claim- 
ant's act  is  clear  and  positive,  that  no  one 
in  possession  of  lands  held  under  a  sale 
for  taxes  shall  be  evicted  or  thrown  out  of 
possession  by  anyone  holding  a  better  title, 
until  he  has  been  paid  the  full  value  of  all 
lasting  and  valuable  improvements  made 
under  such  holding;  and  a  person  in  pos- 
session holding  a  certificate  of  sale  issued 
by  the  county  treasurer  upon  a  sale  for 
taxes  shall  be  considered  as  having  suffi- 
cient title  to  demand  the  value  of  such  im- 
provements.    Civ.  Code,  §§  601,  602. 

In  the  early  case  of  Stebbins  v.  Guthrie, 
(1868)  4  Kan.  353,  these  sections  were  con- 
strued as  follows:  "One  of  the  conditions 
pointed  out  in  the  first  section  is:  Being  in 
possession  of,  and  holding  any  land  under 
any  sale  for  taxes  authorized  by  the  laws 
of  the  state,  entitle  the  occupant  to  the 
benefit  of  the  provisions  of  the  statute,  if 
his  possession  has  been  obtained  without 
fraud  or  collusion.  It  will  be  seen  that  in 
this  section  it  is  only  made  necessary  that 
the  occupant  holds  under  any  sale  for 
taxes;  but  lest  it  should  be  contended,  as 
it  was  in  this  case,  that  no  sale  was  per- 
fected until  the  deed  was  made,  thus  leav- 
ing property  unimproved  and  unproductive 
for  two  years,  it  is  further  provided  in  §  2, 
which  is  a  legislative  construction  of  §  1, 
that,  if  the  claimant  holds  a  certificate  of 
sale  of  the  lands  from  a  collector  of  taxes 
or  county  treasurer,  etc.,  he  sliall  be 
deemed  to  have  sufficient  title  to  said  land 
to  demand  the  value  of  improvements  made 
under  provisions  of  the  first  section.  Now, 
the  plaintiffs  in  error  had  such  certificate 
at  the  time  they  made  the  improvements  for 
which  they  demand  compensation,  and  that, 
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by  the  obvious  terms  of  the  law,  entitled 
them  to  its  benefits."  In  another  part  of 
this  opinion  expressions  were  used  indi- 
cating that  a  purchaser  at  a  tax  sale  be- 
comes the  actual  owner  of  the  land  sold, 
when  he  receives  a  tax-sale  certificate.  This 
misapprehension  of  the  effect  of  a  sale  for 
taxes  before  a  tax  deed  issues  was  corrected 
in  Douglass  v.  Dickson,  31  Kan.  310,  315, 
1  Pac.  541,  but  the  language  quoted  above 
has  been  recognized  as  a  correct  statement 
of  the  law  in  numerous  subsequent  cases 
dealing  with  the  question.  When  a  tax  sale 
occurs,  the  land  itself  is  offered  for  sale,  is 
bid  for,  and  is  sold.  The  certificate  issued 
describes  the  land  purchased,  states  the 
amount  paid  therefor,  and  the  time  when 
the  purchaser  will  be  entitled  to  a  deed. 
This  certificate  may  be  assigned,  and  an  as- 
signment has  the  same  force  as  an  assign- 
ment of  a  bond  for  a  conveyance.  The  cer- 
tificate may  be  acknowledged  by  the  treas- 
urer, and,  if  acknowledged,  it  may  be  re- 
corded as  an  instrument  affecting  title. 
Gen.  Stat.  1901,  §§  7641,  7643,  7648.  The 
purchaser  acquires  more  than  a  mere  lien 
for  the  purchase  money.  He  acquires  a 
kind  of  title.  Coonradt  v.  Myers,  31  Kan. 
30,  2  Pac.  858.  This  title  is  too  inchoate 
and  incomplete  to  constitute  the  purchaser 
an  owner.  It  will  not  support  ejectment^ 
and  it  is  not  strong  enough  to  authorize  an 
entry  upon  land  in  the  actual  possession  of 
the  owner.  But,  if  the  owner  has  no  other 
possession  than  that  which  the  law  annexes 
as  an  incident  to  his  ownership,  and  the 
holder  of  the  tax-sale  certificate  can  take 
full  possession  in  fact  without  force  and 
without  fraud  or  collusion  with  anyone,  he 
may  do  so.  Should  he  do  so,  his  poBses^sion 
is  rightful  to  the  extent  that  he  may  not  be 
evicted  until  he  is  paid  for  his  improve- 
ments. See  Stebbins  v.  Guthrie,  supra; 
Millbank  v.  Ostertag,  24  Kan.  462,  472; 
Coonradt  v.  Myers,  31  Kan.  30,  34,  2  Pac. 
858. 

Of  course  the  adverse  judgment  in  the 
ejectment  action  is  binding  upon  the  plain- 
tiff, and  concludes  him  in  respect  to  the 
title  and  possession  ineffectually  defended 
in  that  action;  but  under  many  circum- 
stances there  may  be  a  title  and  possession 
entirely  distinct  and  wholly  disconnected 
from  that  involved  in  the  ejectment  action, 
so  that  there  is  in  fact  no  privity  between 
the  holder  and  the  defeated  ejectment  de- 
fendant. In  such  cases  the  judgment  ex- 
tends no  further  than  the  title  and  posses- 
sion which  the  parties  were  able  to  litigate; 
and,  if  a  person  claiming  separate,  para-, 
mount,  and  undetermined  rights  enter  pend- 
ing the  ejectment  action,  a  writ  of  posses- 
sion may  not  be  executed  against  him. 
Harrod  v.  Burke,  76  Kan.  909,  92  Pac.  1128, 
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123  Am.  St.  Rep.  179,  and  authorities  there 
cited;  Smith  v.  Pretty  (Towle's  Motion)  22 
Wis.  655;  Howard  v.  Kennedy,  4  Ala.  692, 
39  Am.  Dec.  307;  Clark  v.  Parkinson,  10 
Allen,  133,  136,  87  Am.  Dec.  628 ;  Irving  v. 
Cunningham,  77  Cal.  52,  18  Pac.  878;  At- 
kison  V.  Dixon,  89  Mo.  464,  1  S.  W.  13; 
Strabala  v.  Lewis,  80  Iowa,  610,  45  N.  W. 
871;  Warvelle,  Ejectment,  §  611,  p.  609. 
In  Irving  v.  Cunningham,  supra,  the  exe- 
cution of  a  writ  of  possession  against  a 
stranger  to  the  suit  entering  under  a  tax 
deed  was  enjoined. 

The  plaintiff  claims  just  such  a  new  in- 
dependent and  paramount  right.  If  the  de- 
fendant's default  had  continued  long  enough 
to  allow  the  tax  proceeding  to  ripen  into  a 
valid  tax  deed,  all  his  rights  would  have 
been  extinguished.  When  a  landowner  fails 
to  discharge  his  duty  to  the  state,  he  ex- 
poses himself  to  the  penalty  inflicted  by  the 
tax  laws,  which  is  the  annihilation  of  his 
entire  estate  and  the  vesting  of  it  in  the 
tax  purchaser.  A  tax  sale  will  cut  across 
titles  and  rights  of  possession  establislied 
by  judgment  in  ejectment  as  well  as  other 
kinds;  and  it  makes  no  difference  that  the 
tax  purchaser  is  also  the  defendant  in  eject- 
ment, so  long  as  he  rests  under  no  disabil- 
ity to  take  a  tax  deed.  The  occupying 
claimant's  act  is  just  as  rigorous,  but  not 
so  far  reaching.  The  holder  of  a  tax-sale 
certificate  enjoying  a  possession  which  is 
not  wrongful  in  any  respect  cannot  be  evict- 
ed until  he  is  paid  for  his  improvements. 

The  occupying  claimant's  act  is  based  in 
part  upon  a  wise  public  policy,  which  en- 
courages the  improvement  of  real  estate. 
The  interests  of  the  state  as  a  corporation 
needing  revenue  are  advantaged,  and  the 
general  welfare  of  the  people  is  enhanced 
and  promoted.  In  this  case  the  plaintiff 
had  no  semblance  of  title  after  the  judg- 
ment in  ejectment,  but  only  barren  posses- 
sion until  his  lien  shoijld  be  discharged.  He 
could  not  improve  the  land  except  at  the 
risk  of  loss,  and,  if  the  defendant  chose  not 
to  redeem,  it  must  have  remained  unim- 
proved at  least  until  the  full  period  of  re- 
demption expired  atid  a  tax  deed  issued. 
Another  consideration  underlying  the  act 
18  the  inequity  and  injustice  of  forfeiting 
improvements  made  under  a  title  which 
the  law  recognizes.  In  order  to  accomplish 
the  purpose  of  the  act,  and  to  carry  out  the 
spirit  in  which  it  is  framed,  it  must  be 
liberally  construed,  and  the  conclusion  must 
be  that  the  facts  stated  in  the  petition  en- 
title the  plaintiff  to  an  injunction  notwith- 
standing the  judgment  in  the  ejectment 
suit. 

The   judgment  of  the   District   Court  is 
affirmpd. 
28  L.R.A.{N.S.)    . 


KANSAS  SUPREME  COURT. 

STATE  OF  KANSAS  EX  REL.  JOHN  S. 

DAWSON 

V. 

PARSONS   STREET  RAILWAY  k  ELEC- 
TRICAL COMPANY  et  aL 

(81  Kan.  430,  105  Pace.  704.) 

Street  —  subway  ^  abnttins  owner  — 
remedy. 

1.  If  the  public  officers  who  are  charged 
with  the  control  of  such  matters  authorize 
a  subway  for  a  car  line  in  a  public  street, 
an  owner  of  abutting  property,  the  value  of 
which  is  thereby  diminished,  cannot  inter- 
fere to  prevent  its  construction,  however 
seriously  he  may  be  inconvenienced  by  it 
In  such  case  his  only  remedy,  if  any,  is  bv 
an  action  for  the  consequential  damages. 

Street  ralhvny  —  power  to  enlarge  fran- 
chise rights  ^  delegation. 

2.  The  legislature^  having  paramount  au- 
thority over  public  streets,  may  authorise 
a  street  car  company,  which  has  by  ordi- 
nance been  granted  a  right  to  operate  only 
a  surface  road,  to  construct  a  subway  be- 
neath the  tracks  of  a  railroad.  And  it  may 
devolve  the  power  to  permit  and  to  require 
this  upon  the  board  of  railroad  commis- 
sioners. 

Same  —  subway  under  railroad  track  — 
authorization  by  railroad  commis- 
sion. 

3.  Under  the  statute  (Laws  1907,  chap. 
267,  p.  426,  §  1;  Gen.  Stat.  1901,  §  5974) 
giving  the  board  of  railroad  commissioners 
power  to  determine  whether  there  is  a  ne- 
cessity for  the  crossing  of  a  railroad  trad: 
by  a  street  car  line,  "and,  if  so,  the  place 
thereof,  whether  it  shall  be  over  or  under 
the  existing  railroad,  or  at  grade,  and  in 
other  respects  the  manner  of  such  cross- 
ing/'  the   board   can   authorize  the  street 

Headnotes  by  Mason,  J. 

Note.  —  Preventive  remedy  of  noncon- 
renting  abutting  property  owner 
where  use  of  highway  for  street  itifl- 
way  ie  authorized  hy  public. 

It  is  not  intended  to  include  in  this  note 
cases  considering  preventive  remedies  of 
abutting  owner  where  the  authority  to  lay 
street  railway  was  not  lawfully  granted  by 
the  public;  the  question  considered  presup- 
poses that  the  consent  of  the  public  was  a 
valid  consent. 

Where  a  street  railway  is  not  an  addi- 
tional servitude,  and  its  construction  and 
operation  in  a  public  street  is  not  incon- 
sistent with  the  general  and  ordinary  pub- 
lic highway  purposes  to  which  the  street  was 
originally  dedicated,  although  injury  may 
result  therefrom  for  which  damages  may  be 
recovered,  yet  such  construction  does  not 
entitle  an  abutting  landowner  to  injunctive 
or  other  relief  to  prevent  same,  at  least, 
where  the  road  is  constructed  and  operated 
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railway  company  to  construct  a  subway  in 
the  street  of  a  city  beneath  the  tracks  of 
a  railroad  company,  in  accordance  with 
whatever  regulations  it  may  see  fit  to  im- 
pose, so  that  they  have  relation  to  the  safe 
operation  of  both  roads  and  are  not  un- 
reasonable. 

Same  ^  commissioners'     plan  —  con- 
clusiveness. 

4.  Unless  the  board  acts  arbitrarily  or 
capriciously  in  such  matters  its  determina- 
tions are  conclusive. 

Same  ^  mandamus  —  necessary  parties. 

5.  In  a  mandamus  brought  by  the  state 
to  require  a  street  railway  company  to  con- 
struct a  subway  beneath  the  tracks  of  a 
railroad,  the  city  is  not  a  necessary  party. 

Same  ^  subway  under  railroad  track  -^ 
construction  —  mandamus. 

6.*  Where  a  street  railway  company  is 
operating  a  continuous  line  across  a  city 
except  for  a  break  caused  by  a  number  of 
railroad  tracks  over  which  its  passengers 
are  transferred,  the  board  of  railroad  com- 


missioners may   require  it  to  construct  a 
crossing  below  grade. 

(December  11,  1009.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  the  defendant  Parsons  Street 
Railway  &  Electrical  Company  to  comply 
with  an  order  of  the  board  of  railroad 
commissioners  directing  the  construction 
of  a  subway  for  its  car  line  under  the 
tracks  of  the  Missouri,  Kansas,  &  Texas 
Railway  Company.     Awarded. 

The  fact  are  stated  in  the  opinion. 

Mr.  John  S.  Dawson,  for  plaintiff: 

The  state  board  of  railroad  commissioners 
has  jurisdiction  of  the  matter  of  street 
railroad  crossings  over  railroad  rights  of 
way. 

Northern  P.  R.  Co.  v.  Townsend,  190  U. 
S.  269,  47  L.  ed.  1045,  23  Sup.  Ct.  Rep. 
671;  Pittsburg  &  C.  R.  Co.  ▼.  South-west 
Pennsylvania  R.  Co.  77  Pa.  173. 


with  the  consent  of  the  proper  legislative 
and  municipal  authority,  and  the  fee  of  the 
street  is  not  in  the  abutting  owner.  Has- 
kell V.  Denver  Tramway  Co.  23  Colo.  60,  46 
Pac.  121;  Denver  &  S.  F.  R.  Co.  v.  Domke, 
11  Colo.  247,  17  Pac.  777;  Camden  In- 
terstate R.  Oo.  v.  Smiley,  27  Ky.  L.  Rep. 
134,  84  S.  W.  523;  Indianapolis,  B.  &  W. 
R.  Co.  V.  Hartley,  67  111.  439,  16  Am.  Rep. 
624;  Stetson  v.  Chicago  &  E.  R.  Co.  75 
111.  74;  Chicago,  B.  &  Q.  R.  Co.  v.  West 
Chicago  Street  R.  Co.  156  111.  255,  29  L.R.A. 
485,  40  N.  E.  1008;  Doane  v.  Lake  Street 
Elev.  R.  Co.  165  111.  510,  36  L.R.A.  97,  56 
Am.  St,  Rep.  265,  46  N.  E.  520;  Stewart  v. 
Chicago  General  Street  R.  Co.  166  111.  61,  46 
N.  E.  765;  Spalding  v.  Macomb  &  W.  I. 
R.  Co.  225  111.  585,  80  N.  E.  327;  Parlin  v. 
Mills,  11  111.  App.  396;  Detroit  City  R.  Co. 
V.  Mills,  85  Mich.  634,  48  N.  W.  1007;  Budd 
V.  Camden  Horse  R.  Co.  63  N.  J.  Eq.  804, 
52  Atl.  1130,  affirming  without  opinion  61 
N.  J.  Eq.  643,  48  Atl.  1028;  Tapri?art  v. 
Newport  Street  R.  Co.  16  R.  L  669,  7  L.R.A. 
205,  19  Atl.  326;  Gray  v.  Dallas  Terminal 
R.  &  Union  Depot  Co,  13  Tex.  Civ.  App.  158, 
36  S.  W.  352;  Mangan  v.  Texas  Transp.  Co. 
18  Tex.  Civ.  App.  478,  44  S.  W.  998;  Ay- 
cock  V.  San  Antonio  Brewing  Asso.  26  Tex. 
Civ.  App.  341,  63  S.  W.  953;  Ohio  River  R. 
Co.  V.  Gibbens,  35  W.  Va.  57,  12  S.  E.  1093. 
In  some  jurisdictions  no  distinction  has 
apparently  been  made  as  to  the  remedy  of 
an  •  abutting  owner  owning  the  fee  of  the 
street  and  one  having  only  an  easement 
therein,  the  fee  being  in  the  municipality  in 
trust  for  street  purposes;  and  the  cases 
do  not  clearly  show  whether  abutting  own- 
ers seeking  preventive  relief  owned  the  fee 
or  whether  it  was  in  the  municipality.  In 
Haskell  v.  Denver  Tramway  Co.  and  Gray 
v.  Dallas  Terminal  R.  &  Union  Depot  Co. 
and  the  Illinois  cases  cited,  the  fee  of  the 
street  was  in  the  public.  In  Taggart  v. 
Newport  Street  R.  Co.  the  opinion  shows 
that  the  fee  of  the  street  was  in  the  abutting 
28  L.RwA.(N.S.) 


owners.  The  other  cases,  however,  do  not 
clearly  indicate  whether  the  fee  was  in  the 
abutting  owners  or  in  the  public. 

It  has  been  held  that  it  is  immaterial 
whether  the  fee  of  the  street  is  in  the  abut- 
ting owner  or  in  the  municipality;  that  in 
either  event  a  street  railway  is  not  an  ad- 
ditional servitude,  and  the  abutting  owner 
is  without  a  preventive  remedy  against 
such  use  of  a  street  without  reference  to 
the  ownership  of  the  fee,  his  remedy  being 
at  law  for  damages.  Detroit  City  R.  Co.  v. 
Mills,  85  Mich.  634,  48  N.  W.  1007;  Watson 
V.  Fairmont  &  Suburban  R.  Co.  49  W.  Va. 
528,  39  S.  E.  193.  To  the  same  effect  are 
Spencer  v.  Point  Pleasant  &  0.  River  R. 
Co.  23  W.  Va.  406,  and  Arbenz  v.  Wheeling 
&  H.  R.  Co.  33  W^  Va.  1,  5  L.R.A.  371,  10 
S.  E.  14. 

The  question  was  directly  raised  in  Gil- 
lette V.  Chester  &  M.  R.  Co.  2  Pa.  Dist.  R. 
450,  and  it  was  there  held  that  an  abutting 
owner  who  owned  the  fee  of  a  street  was 
not  entitled  to  an  injunction  to  restrain  the 
copstruction  therein  of  a  street  railway 
where  it  was  being  constructed  under  prop- 
er municipal  authority.  The  court  said  that 
such  use  of  a  street  was  not  a  diversion  of 
the  use  for  which  it  was  originally  taken, 
and  hence  an  abutting  owner  who  owned  the 
fee  subject  to  the  easement  of  the  public 
had  no  right  to  additional  compensation  for 
such  taking,  and  therefore  was  not  entitled 
to  injunctive  relief  against  it. 

While  the  Illinois  cases  have  clearly  de- 
nied the  right  of  an  abutting  owner  who 
did  not  own  the  fee  of  the  street  to  in- 
junctive relief  against  its  use  for  street 
railway  purposes,  no  case  in  that  state  has 
considered  the  question  as  to  whether  an 
abutting  owner  who  owned  the  fee  of  the 
street  was  entitled  to  preventive  relief 
against  the  construction  therein  of  a  street 
railway  under  proper  municipal  authority. 

Chicago,  B.  &  Q.  R.  Co.  v.  West  Chicago 
Street    R.    Co.   supra,    has   been    construed 
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The  order  of  the  railroad  commissioners 
to  construct  a  subway  does  not  conflict  with 
the  franchise  to  construct  a  street  railway 
at  grade. 

Pittsburg  &  C.  R.  Co.  v.  South-west  Penn- 
jylvania  R.  Co.  supra;  Worcester  v.  Rail- 
road Comrs.  113  Mass.  161;  Ottawa,  0.  C. 
&  C.  G.  R.  Co.  V.  Larson,  40  Kan.  301,  2 
L.R.A.  59,  19  Pac.  661;  Heller  v.  Atchison, 
T.  &  S.  F.  R.  Co.  28  Kan.  625;  La  Harpe 
V.  Elm  Twp.  Gaslight,  Fuel  &  P.  Co.  69 
Kan.  97,  76  Pac.  448. 

As  the  jurisdiction  of  the  railroad  com- 
missioners to  regulate  the  manner  of  cross- 
ing the  railroads  is  express,  the  power  to 
issue  the  order  to  build  a  subway  the 
declining  grade  of  which  may  extend  back 
a  reasonable  distance  along  the  street  is 
to  be  implied. 

Throop,  Pub.  Off.  §  542;  Humeston  &,  S. 
R.  Co.  V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  74 
Iowa,  554,  38  N.  W.  413;  Toledo,  A.  A.  & 


N.  M.  R.  Co.  V.  Detroit,  L.  &  N.  R.  Co. 
63  Mich.  645,  30  N.  W.  595;  Baltimore  t 
C.  Valley  Extension  R.  Co.'s  Appeal,  10  W. 
N.  C.  530;  Illinois  C.  R.  Co.  t.  St  Louis  t 
N.  E.  R.  Co.  125  111.  App.  446. 

The  railroad  commission  has  the  power  to 
appropriate  the  use  of  the  street  for  a  aab- 
way. 

Sears  y.  Crocker,  184  Mass.  586,  100  Aid. 
St.  Rep.  577,  69  N.  E.  327. 

If  the  abutting  owners  are  damaged  by 
the  construction  of  the  subway,  the  Itw 
affords  them  ample  remedy. 

Kansas,  N.  &  D.  R.  Co.  ▼.  McAfee,  42 
Kan.  239,  21  Pac.  1053;  Central  Branch 
Union  P.  R.  Co.  v.  Twine,  23  Kan.  689,  33 
Am.  Rep.  203;  Atchison  &  N.  R.  Co.  v.  Gar- 
side,  10  Kan.  552;  Central  Branch  Union 
P.  R.  Co.  V.  Andrews,  41  Kan.  370,  21 'Pac. 
276,  26  Kan.  702;  Leavenworth,  N.  &  S. 
R.  Co.  V.  Curtan,  51  Kan.  432,  33  Pac  297; 
Ft.  Scott,  W.  &  W,  R.  Co.  V.  Fox.  42  Kan. 


both  ways  upon  this  question.  Some  lan- 
guage used  in  that  case  would  perhaps  in- 
dicate the  view  of  the  court  to  be  that  an 
abutting  owner  was  not  entitled  to  preven- 
tive relief  against  the  use  of  a  street  for  a 
street  railway  under  municipal  authority, 
even  though  he  was  the  owner  of  the 
fee  to  the  center  of  the  street.  The  decision 
of  the  court,  however,  was  based  upon  a 
finding  of  fact  that  the  railroad  company, 
which  claimed  to  be  the  owner  of  the  fee  of 
the  street,  subject  to  the  public  easement, 
was  not  such  owner,  but  only  had  an  ease- 
ment therein;  and  the  doctrine  therein  stat- 
ed, denying  the  right  of  an  abutting  owner 
to  preventive  relief,  expressly  limits  the 
rule  to  an  abutting  owner  not  owning  the 
fee  of  the  street.  It  is  also  worthy  of  note 
that  the  court  in  this  case  distinguishes  be- 
tween the  remedies  of  an  abutting  owner 
who  owns  the  fee  of  the  street  and  an  abut- 
ting owner  who  has  only  an  easement  in  the 
street.  This  distinction  would  not  have 
been  necessary  had  the  court  taken  the  view 
that  the  ownership  of  the  fee  was  imma- 
terial  as  affecting  the  right  of  an  abutting 
owner  to  preventive  relief  in  this  class  of 
eases. 

In  some  jurisdictions  it  has  been  held  that 
an  abutting  landowner  who  owns  the  fee  of 
the  street  to  the  center  thereof  is  entitled 
to  compensation  for  the  construction  of  a 
street  railway  in  a  street  abutting  his  prop- 
erty, and  if  such  compensation  is  not  made 
he  is  entitled  to  restrain  the  construction 
until  compensated.  This  is  the  well-settled 
doctrine  of  New  York  state,  wherein  the 
rule  prevails  that  a  street  railway  is  an  ad- 
ditional servitude.  Craig  v.  Rochester  City 
&  B.  R.  Co.  39  N.  Y.  404 ;  Washinsrton  Ceme- 
tery V.  Prospect  Park  &  C.  I.  R.  Co.  68  N.  Y. 
591;  Paige  v.  Schenectady  R.  Co.  178  N.  Y. 
102,  70  N.  E.  213;  Spofford  v.  Southern 
Boulevard  Co.  15  Daly,  162,  4  N.  Y.  Supp. 
388;  Bernheimer  v.  Manhattan  R.  Co.  26 
Abb.  N.  C.  88,  13  N.  Y.  Supp.  913. 
28  L.R.A.(N.S.) 


See  also  Lange  v.  La  Crosse  &  E.  R.  Co. 
118  Wis.  558,  95  N.  W.  952,  which  holds 
that  an  abutting  owner  who  owns  the  fee 
to  the  center  of  the  street,  subject  only  to 
the  public  easement,  has  a  right  to  comjien- 
sation  as  a  condition  precedent  to  the  pla- 
cing of  tracks  for  a  street  railway  in  front 
of  his  premises,  even  though  the  company 
has  the  permission  of  the  proper  municipal 
authorities;  and  hence  he  is  entitled  to  en- 
join the  laying  of  the  tracks  until  com- 
pensated for  such  use  of  the  street. 

Compare  with  La  Crosse  City  R.  Co,  ▼. 
Higbee,  107  Wis.  389,  61  L.R.A.  923,  83  N. 
W.  701,  which  holds  that  a  street  railway  is 
not  an  additional  servitude,  and  hence  an 
adjoining  property  owner  who  holds  the  fee 
to  the  center  of  the  street  has  no  right  to 
interfere  with  the  construction  of  such  a 
railway  therein,  by  cutting  down  support- 
ing trolley  wire  poles,  and  will  be  enjoined 
from  so  doing. 

An  abutting  lot  owner  owning  to  the 
center  of  the  street  is  not  entitled  to  an 
injunction  to  restrain  the  use  of  the  oppo- 
site side  of  the  street  for  a  street  railway, 
where  such  use  is  with  the  consent  of  the 
abutting  owners  on  that  side  and  also  of 
the  proper  municipal  authorities.  North 
Pennsylvania  R.  Co.  v.  Inland  Traction  Co. 
205  Pa.  579,  55  Atl.  774. 

By  the  weight  of  authority  the  doctrine  is 
settled  that  where,  as  a  matter  of  fact  or  of 
law,  the  use  of  a  street  for  street  railway 
purposes  constitutes  *  an  additional  servi- 
tude, an  abutting  owner  who  owns  the  fee 
of  the  street  is  entitled  to  enjoin  such  nse 
until  compensated  therefor. 

On  this  subject  in  Hyland  v.  Short  Route 
R.  Transfer  Co.  10  Ky.  L.  Rep.  900, 11  S,  W. 
79,  the  court  said  that  an  abutting  lot 
owner,  whether  he  owns  the  fee  of  the  street 
subject  to  the  public  use  or  not,  has  a 
peculiar  private  right  in  it,  which  attaches 
to  his  lot  and  which  the  law  will  protect; 
and  while  he  is  entitled  to  tlie  reasonable 
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490,  22  Pac.  583;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Davidson,  52  Kan.  739,  35  Pae.  787; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Church,  53 
Kan.  621,  36  Pac.  979;  Chicago  G.  W.  R. 
Co.  y.  First  M.  £.  Church,  50  L.R.A.  488,  42 
C.  C.  A.  178,  102  Fed.  85. 

Messrs.  Albert  ICmaiiuel  and  W.  D. 
Atkinson,  for  defendant  Parsons  Street 
Railway  &  Electrical  Company: 

If  access  to  the  adjoining  property  is 
pernianently  obstructed,  the  adjoining  lot 
owners  have  their  remedy  at  law. 

Atchison  &  N.  R.  Co.  v.  Garside,  10  Kan. 
552;  Central  Branch  Union  P.  R.  Co.  v. 
Twine,  23  Kan.  585,  33  Am.  Rep.  203;  Otta- 
wa, O.  C.  &  C.  G.  R.  Co.  V.  Larson,  40  Kan. 
301,  2  L.R.A.  59,  19  Pac.  661. 

Mr.  C.  E.  Pile,  for  other  defendants: 

The  order  to  construct  the  subway  is  in- 
valid and  void  for  the  reason  that  it  im- 
pinges a  private  right  of  way  upon  a  part  of 
a  street  of  the  city  of  Parsons,  and  that  it 
gives  the  Parsons  Street  Railway  &  Elec- 
trical Company  an  exclusive  right  in  said 
right  of  way. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Kansas 
aty,  M.  &  O.  R.  Co.  67  Kan.  569,  70  Pac. 
939,  73  Pac.  899;  Smith  v.  Leavenworth, 
15  Kan.  81;  Mikesell  v.  Durkee,  34  Kan.  512, 
9  Pac  278. 

The  city  of  Parsons  is  a  necessary  party 
defendant  in  these  proceedings. 

Cassatt  V.  Barber  County,  39  Kan.  505,  18 
Pac.  517;  McCarthy  v.  Marsh,  41  Kan.  17, 
20   Pac.   479;   Livingston  v.  McCarthy,   41 


Kan.  20,  20  Pac.  478;  Anthony  v.  State, 
49  Kan.  246,  30  Pac.  488;  Union  Terminal 
R.  Co.  V.  State  Railroad  Comrs.  52  Kan. 
680,  35  Pac.  224. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

The  Parsons  Street  Railway  &  Electrical 
Company  operates  a  street  railway  in  the 
city  of  Parsons.  It  desired  to  cross  the 
tracks  of  the  Missouri,  Kansas,  &  Texas 
Railway  Company  in  a  street  of  that  city. 
It  applied  to  the  state  board  of  railroad 
commissioners,  which  body,  on  October  9, 
1909,  upon  due  hearing,  ordered  it  to  con- 
struct for  that  purpose  a  subway  under  the 
tracks  of  the  railroad,  in  accordance  with 
certain  plans  covering  all  the  details  of  the 
work,  including  the  approaches.  On  October 
15th  a  proceeding  by  mandamus  was 
brought  in  this  court  in  the  name  of  the 
state  on  the  relation  of  the  attorney  for 
the  board  of  railroad  commissioners  to  re- 
quire the  street  railway  company  to  comply 
with  the  order.  The  defendant  answered 
expressing  its  willingness  to  do  so  if  it 
has  the  necessary  authority,  but  stating 
that  the  city  ordinance  under  which  it  oper- 
ates provides  that  its  tracks  shall  be  laid 
at  the  grade  of  the  streets.  Several  owners 
of  property  abutting  on  the  site  of  the  ap- 
proaches shown  in  the  plan  have  intervened, 
and  urge  various  reasons  why  a  peremptory 
writ  should  not  be  allowed.  The  cause  is 
submitted  upon  the  pleadings. 


use  of  it  in  all  ordinary  ways,  yet  he  can- 
not complain  of  a  mere  inconvenience  or 
decline  in  the  valde  of  his  property,  arising 
from  the  use  of  the  street  by  the  public  in 
the  way  of  improved  modes  of  travel,  but  it 
is  only  when  the  use  becomes  destructive  of 
the  primary  purpose,  and  he  is  deprived  of 
its  reasonable  use  for  such  purpose,  thnt  he 
will  be  heard.  And  added:  "The  construc- 
tion of  a  railroad  over  a  street  is  not  per  ae 
an  illegal  invasion  of  his  right.  .  .  . 
Whether  he  can  complain  depends  not  upon 
the  existence  of  the  railroad,  but  the  manner 
of  its  construction  and  operation.  If  he  be 
thereby  deprived  of  the  reasonable  use  of  the 
street,  he  may  apply  to  the  courts  for  re- 
lief; but  if  he  be  merely  inconvenienced,  or 
suiTers  some  remote  consequential  injury, 
it  is  damnum  absque  injuria.  .     Re- 

lief by  injunction  should  not  be  afforded  in 
such  a  case  unless  the  evidence  clearly  shows 
the  existence  of  the  right  and  its  invasion, 
and  that  such  a  remedy  is  necessary  to  ade- 
quate relief." 

A  bill  by  abutting  owners  for  an  injunc- 
tion to  restrain  the  construction  of  a  street 
railway,  which  shows  that  the  company  has 
the  consent  and  authority  of  the  municipal- 
ity so  to  do,  is  not  maintainable  unless  it  is 
also  shown  by  proper  averments  that  the 
railway  would  be  a  nuisance  in  fact,  and 
that  complainants  would  suffer  special  in- 
28  L.R.A.(N.S.) 


jury  different  in  kind  from  that  sustained 
by  the  general  public.  Baker  v.  Selma 
Street  &  Suburban  R.  Co.  135  Ala.  552,  93 
Am.  St.  Rep.  42,  33  So.  685. 

In  Dilley  v.  Wilkes-Barre  &  K.  Pass.  R. 
Co.  6  Kulp,  503,  where  the  fee  of  the  street 
was  in  a  city,  an  injunction  was  denied  an 
abutting  property  owner  who  did  not  allege 
that  he  would  suffer  irreparable  damage 
from  laying  tracks  for  a  street  railway 
in  a  street  abutting  his  property;  the  ac- 
tion of  the  street  railway  company  being 
with  the  consent  of  the  municipality. 

The  use  of  a  street  for  interurban  railway 
purposes  is  an  additional  burden  on  the  fee, 
and  hence  abutting  lot  owners  who  own  the 
fee  of  the  street  are  entitled  to  enjoin  the 
construction  of  such  a  railway  in  the  street 
or  its  use  for  such  a  purpose.  Pennsylvania 
R.  Co.  v.  Montpromery  County  Pass.  R.  Co. 
167  Pa.  62,  27  L.R.A.  766,  46  Am.  St.  Rep. 
659,  31  Atl.  468;  Younkin  v.  Milwaukee 
Light,  Heat  &  Traction  Co.  120  Wis.  477, 
98  N.  W.  215;  Schuster  v.  Milwaukee  Elec- 
tric R.  Light  Co.  142  Wis.  678,  126  N.  W. 
26;  Wilder  v.  Aurora,  D.  &  R.  Electric 
Traction  Co.  216  111.  493,  75  N.  E.  194. 

So,  where  the  municipality  owns  the  fee 
of  the  street  in  trust  for  public  uses,  the 
use  thereof  for  street  cars,  if  within  the 
scope  of  the  trust,  gives,  an  abutting  owner 
no  right  to  compensation  or  injunctive  re- 
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The  power  of  the  state  over  the  public 
streets,  whether  exercised  directly  by  the 
legislature,  or  through  the  city  council  or 
some  other  body,  is  absolute.  La  Harpe  v. 
Elm  Twp.  Gaslight,  Fuel  &  P.  Co.  69  Kan. 
97,  76  Pac.  448;  Prince  v.  Crocker,  166 
Mass.  347,  32  L.R.A.  610,  44  N.  E.  446;  28 
Cyc.  Law  &  Proc.  p.  287;  15  Cyc.  Law  & 
Proc.  p.  626.  If  the  public  officers  who  are 
charged  by  the  statute  with  control  of  the 
matter  have  authorized  the  subway  in  ques- 
tion, the  owners  of  the  abutting  property 
have  no  standing  to  object  to  its  construc- 
tion on  their  own  account,  however  much 
inconvenience  and  injury  they  may  suffer 
from  it.  None  of  their  property  is  actually 
taken,  and  the  only  remedy,  if  any,  which 
the  law  affords  them  for  merely  conse- 
quential damages,  is  by  an  action  for  com- 
pensation. Ottawa,  0.  C.  &  C.  G.  R.  Co. 
y.  Larson,  40  Kan.  301,  2  L.R.A.  59,  19  Pac. 
661;  Leavenworth  v.  Douj^lass,  59  Kan.  416, 
63  Pac.  123 ;  15  Cyc.  Law  &  Proc.  p.  781.  The 
rights  of  abutters  under  somewhat  similar 
conditions  are  discussed  in  1  Lewis  on  Emi- 
nent Domain,  3d  ed.  §§  138,  174,  178,  191. 
Notwithstanding  no  relief  can  be  given  them 
in  this  proceeding,  it  is  appropriate  that 
the  individuals  whose  interests  are  injuri- 
ously affected  should  be  heard  as  friends 
of  the  court,  especially  as  no  objection  to 
the  work  is  urged  from  any  other  quarter. 
The  city  has  not  been  made  a  party,  and 
a  majority  of  the  council  approve  the  pro- 
posed  plans   and   prefer   that   it   shall  not 


intervene.  Although  the  franchise  granted 
by  the  city  to  the  street  car  company  only 
authorizes  it  to  lay  its  tracks  at  grade, 
the  legislature,  as  the  paramount  authority, 
can  enlarge  its  power  in  this  regard,  and 
this  may  be  done  directly  or  through  some 
other  body.  27  Am.  &  Eng.  Enc.  Law,  pp. 
168,  178;  28  Cyc.  Law  &  Proc  p.  848;  Wulf 
V.  Kansas  City,  77  Kan.  358,  373-375,  94 
Pac.  207. 

The  force  of  the  order  of  the  board  of 
railroad  commissioners  depends  wholly  up- 
on the  statute.  In  1907  the  jurisdiction 
of  the  board  was  extended  to  electric  line^, 
which  previously  had  not  been  under  it'^ 
control.  Kansas  City,  O.  6.  &  Electric  R. 
Co.  T.  Railroad  Comrs.  73  Kan.  168,  84 
Pac.  755.  The  amended  statute  concludes 
with  this  provision:  "This  act  shall  not  be 
construed  to  apply  to  electric  street  or 
street  railway  lines  operating  exclusively 
within  any  county,  except  as  to  the  erod- 
ings of  any  railroad  over  any  other  rail- 
road, as  provided  in  §  5974,  General  Stat- 
utes of  1901.'*  Laws  1907,  chap.  267,  p.  426, 
§  1.  The  section  of  the  General  Statutes  re- 
ferred to,  so  far  as  here  important,  read^ 
as  follows:  "Any  railroad  company  au- 
thorized to  operate  a  railroad  in  this  state, 
desiring  to  cross  or  unite  its  track  with 
any  other  railroad  upon  the  grounds  of 
such  other  railway  corporation,  shall  make 
application  in  writing  to  the  board  of  rail- 
road commissioners,  stating  the  place  of 
crossing    or    intersection;     whereupon    the 


lief  unless  his  easement  of  light,  air,  or 
access  to  and  from  the  street,  is  substan- 
tially interfered  with.  Oviatt  v.  Akron 
Street  R.  Co.  2  Ohio  N.  P.  84. 

Where  the  construction  of  a  railroad  in 
the  street  of  a  municipality  will  work  ma- 
terial injury  to  an  abutting  owner,  such 
construction  may  be  enjoined  at  the  suit  of 
the  owner,  until  the  right  to  construct  same 
is  acquired  under  proceedings  against  the 
owner  as  required  by  law  for  the  appropria- 
tion of  private  property;  and  it  is  imma- 
terial whether  the  fee  of  the  street  is  in  the 
city  or  in  the  abutting  owner.  Cincinnati 
&  S.  O.  Ave.  Street  R.  Co.  v.  Cumminsville, 
14  Ohio  St.  524;  Scioto  Valley  R.  Co.  v.  Law- 1 
rence,  38  Ohio  St.  41,  43  Am.  Rep.  419; 
Root  V.  Pennsylvania  R.  Co.  7  Ohio  N.  P. 
337. 

The  construction  in  a  public  street  of  a 
signal  tower  to  be  used  in  connection  with  a 
street  railway  system  will  'be  restrained  at 
the  suit  of  an  abutting  property  owner;  it 
not  appearing  that  such  tower  could  not  be 
erected  on  private  property.  Williams  v. 
Los  Angeles  R.  Co.  150  Cal.  592,  89  Pac.  330. 

Injunctive  relief  will  be  granted  an  abut- 
ting lot  owner  against  the  construction  and 
operation  of  a  street  railway  system  in  an 
alley  adjoining  his  property,  where  the  alley  [ 
is  so  narrow  that  to  operate  the  cars  a9 
28  L.R.A.(N.S.) 


provided  in  an  ordinance  permitting  the  u«€ 
of  the  alley  for  such  purpose  would  ammint 
to  a  practical  appropriation  of  all  of  the 
alley  lying  between  its  curbs,  and  would 
effectually  prevent  the  passage  of  other 
vehicles  over  the  alley,  and  deprive  the  abut- 
ting owners  of  the  privilege  of  receiving  ar.d 
discharging  freight  and  goods  at  the  side 
doors  of  their  buildings  fronting  on  the 
alleyway.  Watson  v.  Robber  son  Ave.  R.  Ca. 
69  Mo.  App.  548. 

To  the  same  effect  aa  to  a  steam  Tail>niy 
in  a  narrow  street  is  Lockwood  v.  Waba*a 
R.  Co.  122  Mo.  86,  24  L.R.A.  516,  43  Am.  St. 
Rep.  547,  26  S.  W.  698. 

It  has  been  held  that  the  legislature  ha< 
not  the  power,  and  hence  cannot  delesaK* 
to  a  municipality  power,  to  permit  a  strewn 
railway  to  lay  an  additional  track  in  a  pub 
lie  street  in  which  there  are  already  ?Min 
cient  tracks  to  meet  public  needs;  and  that 
an  owner  of  land  abutting  upon  such  stree* 
may  enjoin  the  laying  of  additional  track«. 
even  though  the  laying  thereof  is  author- 
ized   by    the    municipality.      The    right  t'"> 
such  relief  is  not  affected  by  the  fact  thar 
the  municipality  owns  the  fee  of  the  street 
in     trust     for     ordinary     street    purpo^c^ 
Dooly  Block  v.  Salt  Lake  Rapid  Transit  Co. 
9  Utah,  31,  24  L.R.A.  610,  33  Pac.  229. 

A.  G.  S. 
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board   of  railroad   commissioners   shall    fix 
a  day  for  the  hearing  of  such  application, 
and  notify  the  railway  corporations  inter- 
ested, at  which  time,  unless  further  time 
be  granted  by  the  board,  the  corporations 
interested  shall  be  heard  in  regard  to  the 
necessity,  place,  manner  and  time  of  such 
crossing  or  connection;  and  upon  such  hear- 
ing either  party,  or  the  board,  may  call  and 
examine  witnesses  in  regard  to  the  matter; 
and  the  board  shall,  after  such  hearing  and 
a    personal    examination    of    the    locality 
where  a  crossing  or  connection  is  desired, 
determine  whether  there  is  a  necessity  for 
such  crossing  or  not,  and,  if  so,  the  place 
thereof,  whether  it  shall  be  over  or  under 
the  existing  railroad,  or  at  grade,  and  in 
other  respects  the  manner  of  such  crossing 
and  the  terms  upon  which  the  same  shall 
be  made  and  maintained."    Gen.  Stat.  1901, 
§   5974.     By  the  terms  of  the  statute  the 
board  of  railroad  commissioners  had  power 
to   determine   that  the   crossing  should   be 
made  at  the  place  indicated,  by  means  of  a 
subway  beneath   the  railroad   tracks.     But 
in   addition   to  this   it   also  had  power   to 
determine    the    "manner"    of    crossing,   and 
we   think   this   fairly   implies   the   right   to 
make    any    reasonable    requirement    having 
relation  to  the  safe  operation  of  both  roads, 
that  being  a  matter  committed  to  its  con- 
trol.    33    Cyc.   Law   &    Proc.    p.    296.     For 
instance,   the    kind   of  support   to  be   pro- 
vided   for    the    surface    railroad,    and    the 
grade    and    consequent    length    of    the    ap- 
proaches to  the  subway,  are  details  clearly 
subject  to   regulation  by   the  board.     Con- 
sequently a   proper   function  of  the  board 
is  to  decide  upon  a  plan  of  the  work,  as  has 
been  done  in  this  case,  and  its  decision  in 
the    absence    of    exceptional    circumstances 
must  be  final.     Of  course  if  its  action  had 
been  arbitrary  or  capricious  the  courts  could 
afford  relief.     And  doubtless  the  city  could 
insist  upon  compliance  with  any  conditions 
it   might  see  fit  to  impose  consistent  with 
the  requirements  of  the  board,  for  the  pur- 
pose  of   minimizing  any    resulting  damage 
and  inconvenience. 

The  interveners  complain  of  public  and 
private  inconvenience  that  will  result  from 
the  carrying  out  of  the  present  plans.  The 
situation  presents,  however,  merely  a  prob- 
lem in  engineering.  The  wisdom  of  a  par- 
ticular method  of  construction  is  for  the 
determination  of  the  railroad  board.  There 
is  nothing  in  the  record  to  sugj^est  remotely 
any  abuse  of  discretion.  The  court  can- 
not presume  to  pass  judgment  upon  the  fit- 
ness of  the  plans  adopted.  The  interveners 
28  L.R.A.(N.S.) 


also  contend  that  the  city  should  have  been 
made  a  party  to  this  proceeding  and  that 
in  its  absence  there  is  a  defect  of  parties. 
Technically  in  mandamus  the  only  neces- 
sary parties  are  the  plaintiff,  who  asserts 
the  right  to  have  an  act  done,  and  the 
defendant,  upon  whom  the  public  duty  rests 
to  perform  it.  The  practice  is  common  and 
commendable  to  bring  in  other  persons  who 
are  likely  to  be  injuriously  affected  by  the 
judgment,  in  order  that  they  may  have  an 
opportunity  to  be  heard  in  their  own  behalf, 
and  in  a  proper  case  the  court  will  suspend 
proceedings  until  this  is  done.  Livingston 
V.  McCarthy,  41  Kan.  20,  20  Pac.  478.  But 
such  procedure  is  for  the  protection  of  the 
persons  so  affected.  Here  no  one  authorized 
to  speak  for  the  city  asks  for  a  hearing  in 
its  behalf,  a  majority  of  the  officers  who, 
by  acting  together,  could  represent  it,  dis- 
claim any  desire  for  it  to  be  heard,  and 
it  is  not  apparent  that  any  injury  will  re- 
sult to  it  by  the  decision.  Under  these  cir- 
cumstances there  is  neither  a  tcchical  nor  a 
practical  defect  of  parties. 

The  further  objection  is  made  that  the 
plan  involves  the  exclusive  use  by  the  rail- 
way company,  not  only  of  the  subway  itself, 
but  of  that  portion  of  the  street  taken  up 
by  the  approaches.  The  most  suitable  ar- 
rangement to  be  made  in  this  regard  is  a 
fair  matter  for  the  determination  of  the 
railroad  board.  The  statute  (Laws  1903, 
cha*p.  122,  p.  189,  §  58)  giving  the  mayor 
and  councilmen  of  cities  of  the  first  class 
authority  to  regulate  public  grounds  con- 
tains a  prohibition  of  any  exclusive  privilege 
for  a  railway  in  a  street,  but  the  restric- 
tion applies  only  to  acts  of  the  city  offi- 
cials, as  it  is  a  limitation  of  the  power 
granted  to  them. 

The  final  objection  that  is  thought  to  re- 
quire specific  mention  is  that  the  writ  ought 
not  to  issue  because,  granting  that  the 
street  railway  company  must  construct  the 
kind  of  crossing  prescribed  by  the  board, 
or  none  at  all,  it  is  under  no  public  duty 
to  construct  any,  and  therefore  is  not  sub- 
ject to  mandamus  in  that  regard.  The  alle- 
gations of  the  alternative  writ  show  that 
the  company  is  now  operating  a  continuous 
line  from  one  side  of  the  city  to  the  other, 
save  for  the  break  caused  by  the  railroad 
tracks.  This  arrangement  may  be  regarded 
as  in  effect  an  operation  of  the  street 
railway  across  the  railroad  by  means  of 
a  transfer,  and  it  is  coippetent  for  the 
railroad  commissioners  to  order  this  method 
to  be  changed. 

A  peremptory  writ   will  be  awarded. 
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W.  B.  HENRY 

V. 

ATCHISON,     TOPEKA,     &     SANTA    PE 
RAILWAY  COMPANY,  Appt. 

( —  Kan.  •— ,  109  Pac.  1006.) 

Appeal  —  erroneons  decision  on  former 
appeal  —  conclasiveness. 

1.  Ordinarily  a  auestion  considered  and 
determined  on  the  nrst  appeal  of  a  case  is 
deemed  to  be  settled,  and  not  open  to  re- 
examination on  a  second  appeal,  but  it  is 
not  an  inflexible  rule,  and  if  the  prior  deci- 
sion is  palpably  erroneous,  it  is  competent 
for  the  court  to  correct  it  on  the  second  ap- 
peaL. 

Same  —  matter  not  considered  on  for- 
mer appeal. 

2.  If  the  point,  though  involved  in  the 
record  of  a  first  appeal,  is  not  brought  to 
the  attention  of  nor  considered  by  the  court, 
its  decision  then  made  does  not  preclude  the 
consideration  and  determination  of  the 
point  when  presented  on  the  second  appeal. 

Carrier  —  wrongful  refusal  to  deliver 
goods  —  subsequent  damage  —  lia- 
bility. 

3.  A  railway  company  transported  goods 
to  destination,  and  notified  the  owner  to 
come  and  take  them  away.  In  response  to 
the  notice  the  owner  promptly  called  at  the 
freight  depot,  tendered  the  charges  due 
thereon,  and  demanded  the  delivery  of  the 
goods,  but  the  railway  company  refused  the 
demand.  One  day  thereafter  an  unprece- 
dented fiood  occurred,  which  damaged  the 
goods.  Held  that,  by  the  refusal  of  the 
demand  and  the  wrongful  detention  of  the 
goods,  the  railway  company  held  them  at 
its  own  risk,  and  was  responsible  for  the 
loss  occasioned  to  them  by  the  flood. 

(July  9,  1910.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
in  plaintiffs  favor  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff's 
goods  by  flood  while  the  goods  were  in  de- 
fendant's freight  house.    Afi&rmed. 

Statement  by  Johnston,  Ch.  J.: 
In  this  action  W.  B.  Henry  alleged  that 
the  Atchison,  Topeka,  &  Santa  F6  Railway 
Company  undertook  to  and  did  transport 
his  goods  of  the  value  of  $2,500  from  To- 
peka to  Kansas  City,  and  that  when  the 
goods  reached  destination  and  he  demanded 
delivery  of  the  same,  the  railway  company 
wrongfully  refused  to  give  him  his  goods, 
and  that  subsequently  they  were  injured  and 

Headnotes  by  Johnston,  Ch.  J. 


Note.  —  See  note  to  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Henry,  18  L.R.A.(N.S.)    177. 
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destroyed.  Besides  a  general  denial,  the 
railway  company  answered  that  it  received 
the  goods  and  promptly  carried  them  to 
Kansas  City,  where  they  arrived  about  May 
28,  1903;  that  Henry  was  then  notified  of 
their  arrival,  but  that  he  neglected  to  call 
for  or  remove  the  goods  from  the  station, 
and  that  on  May  31,  1903,  they  were  dam- 
aged by  an  act  of  €rod,  the  unprecedented 
fiood  of  1903,  and  not  by  the  negligence 
of  the  railway  company.  It  was  also  al- 
leged that  if  a  demand  was  made  for  the 
goods  on  May  30,  1903,  it  was  done  up- 
on a  legal  holiday,  and  the  companj's 
freight  oflSoe  was  not  open  for  business  or 
the  delivery  of  freight  on  that  day,  and, 
further,  that  no  demand  was  made  for  the 
goods  in  business  hours  on  any  business  day. 
On  the  first  trial  judgment  was  given  for 
Henry,  but  for  errors  committed  that  judg- 
ment was  reversed.  Atchison,  T.  &  S.  F.  B. 
Co.  V.  Henry,  78  Kan.  490,  18  L.R.A.(N.S.) 
177,  97  Pac.  465.  The  last  trial  was  upon 
a  transcript  of  the  testimony  given  on  tlie 
first  trial,  on  which  the  court  made  the  fol- 
lowing findings  of  fact  and  law: 

''(1)  I  find  that  on  or  about  the  27tb  day 
of  May,  1903,  the  said  W.  B.  Henry  shipped 
by  the  Atchison,  Topeka,  k  Santa  F€  Rail- 
way Company  certain  household  goods  and 
furniture,  in  and  for  a  valuable  considera- 
tion from  the  city  of  Topeka  to  Kansas  Citv, 
Missouri,  there  to  be  delivered  to  the  said 
W.  B.  Henry. 

"(2)  That  the  said  property  was  trans- 
ported by  the  Santa  F6  Railway  Company 
from  Topeka  to  Kansas  City,  Missouri,  ar- 
riving in  Kansas  City,  Missouri,  upon  the 
28th  day  of  May,  1903,  and  that  upon  the 
afternoon  of  May  29th,  1903,  notice  was  sent 
by  the  said  company  to  W.  B.  Henry  of  the 
arrival  of  said  property,  notifying  the  said 
W.  B.  Henry  to  call  and  remove  the  same 
from  the  freight  house  of  said  company. 
That  W.  B.  Henry  received  said  notice  of 
the  arrival  of  said  property  between  the 
hours  of  12  and  1  o'clock  upon  the  30th  day 
of  May,  1903,  and,  immediately,  within  one 
hour,  went  to  the  proper  offices  at  the 
freight  depot  of  defendant  company,  pre- 
pared to  remove  said  property,  as  notified, 
and  then  and  there  demanded  of  said  com- 
pany said  property,  and  offered  to  pay  all 
charges  thereon,  but  that  the  said  company 
did,  at  the  time  of  said  demand,  upon  the 
30th  day  of  May,  refuse,  failed,  and  neg- 
lected to  deliver  said  property  to  the  said 
W.  B.  Henry. 

"  ( 3 )  I  further  find  that  the  said  30th  day 
of  May,  1903,  was  a  legal  holiday  in  the 
state  of  Missouri,  and  that  the  said  day  aft- 
er 12  o'clock  p.  M.  was  a  legal  holiday  in 
the  city  of  Kansas  City,  state  of  Missimri, 
but  that  I  further  find  that  the  said 
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pany's  office  and  place  of  business  was  open 
for  the  transaction  of  business,  and  that 
said  company  did  not  recognize  the  30tk  day 
of  May,  1903,  or  any  part  thereof,  as  a  legal 
holiday  at  Kansas  City,  Missouri,  in  connec- 
tion with  the  delivery  of  freight  at  its  said 
depot.  That  the  said  company  had  its  place 
of  business  open,  and  was  transacting  busi- 
ness upon  said  day,  as  usual,  when  Henry 
called  and  demanded  said  property. 

"{4)  I  further  find  that  the  market  value 
of  said  property  in  Kansas  City  upon  the 
30th  day  of  May,  1003,  was  in  the  sum  and 
value  of  $2,220.73. 

"(G)  I  further  find  that,  upon  the  31st 
day  of  May,  there  was  an  extraordinary  and 
unprecedented  Hood,  an  act  of  God,  in  the 
Kaw  and  Missouri  rivers  at  Kansas  City, 
Missouri,  and  the  said  property  was,  on  the 
31  st  day  of  May,  wholly  destroyed  by  said 
flood,  while  in  the  freight  house  of  defend- 
ant company. 

'*  ( 6 )  That  upon  making  application  for 
his  shipment  of  goods  to  the  clerk  in  the 
freight  office  at  the  time  above  mentioned, 
he  was  informed  by  the  clerk  in  the  freight 
office  of  the  defendant  that  he  could  not  ob- 
tain the  shipment  in  question  on  that  day, 
as  it  was  a  legal  holiday  and  the  cashier 
was  not  in  his  office;  plaintiff  repeated  his 
demand  for  the  goods,  and  insisted  on  ob- 
taining the  shipment,  and  told  the  said  em- 
ployees that  he  had  the  change,  and  had 
come  prepared  to  take  the  goods,  and  that 
he  wanted  them.  Plaintiff  was  not  told  to 
call  again  later  in  the  day,  but  was  in- 
formed that  he  could  not  obtain  the  ship- 
ment on  that  day,  whereupon  plaintiff  left 
the  said  freight  office,  and  did  not  return 
or  make  other  demands  upon  any  other  per- 
son for  the  shipment  on  that  date. 

"(7)  That  on  the  9th  day  of  June,  1903, 
the  plaintiff  received  from  the  defendant, 
and  receipted  to  it  for  his  shipment  of 
freight  in  question  in  a  damaged  condition, 
with  the  understanding  that  in  so  doing  he 
waived  no  legal  right  or  claim  that  he  might 
have  against  the  defendant  for  the  ruined 
or  damaged  condition  of  the  goods. 

"(8)  I  further  flnd  that  said  property 
was  in  the  freight  house  of  the  said  com- 
pany upon  the  30th  day  of  May,  1903,  when 
Henry  called  for  and  demanded  the  same, 
and  the  said  company  could  have  delivered 
said  property  to  Henry,  but,  without  any 
just  reason  or  proper  cause  therefor,  wrong- 
fully refused  and  neglected  to  deliver  the 
same. 

"Conclusion  of  Law. 
"(1)  Plaintiff  is  entitled  to  recover  judg- 
ment against  defendant  company  in  the 
sum  of  $2,220.73,  the  reasonable  market  val- 
ue of  the  property  destroyed,  with  interest 
28  L.R.A.(N.S.)  69 


thereon  at  the  rate  of  6  per  cent  per  annum 
from  May  27,  1903,  to  date,  or  $2,763.48." 
The  railway  company  appeals. 

Messrs.  W.  R.  Smith,  O.  J.  Wood,  and 
Alfred  A.  Scott,  for  appellant: 

The  proximate  cause  of  the  loss  and  dam- 
age to  plaintiff's  goods  having  been  the  act 
of  God,  the  defendant  is  not  liable. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  78 
Kan.  490,  18  L.R.A.(N.S.)  177,  97  Pac. 
465. 

The  questions  determined  upon  the  former 
appeal  are  rea  judicata,  and  will  not  be  re- 
examined upon  any  subsequent  appeal. 

Headley  v.  Challiss,  15  Kan.  602;  Central 
Branch  Union  P.  R  Co.  v.  Shoup,  28  Kan. 
394,  42  Am.  Rep.  163;  A.  J.  Harwi  Hard- 
ware Co.  V.  Klippert,  73  Kan.  783,  85  Pac. 
784;  Missouri  P.  R  Co.  v.  Stone,  80  Kan.  7, 
101  Pac.  666. 

Mr.  Eagene  S.  Qnlnton,  for  appellee: 

Where  property  in  the  hands  of  the  com- 
mon carrier  has  reached  its  destination,  and 
is  then  and  there  in  its  possession,  and 
rightfully  demanded  by  the  owner,  and 
wrongfully  refused  by  the  carrier,  without 
any  justifiable  reason,  and  thereby  subject- 
ed to  the  act  of  God,  the  carrier  is  still  lia- 
ble. 

Union  P.  R  Co.  v.  Moyer,  40  Kan.  184, 
10  Am.  St.  Rep.  183,  19  Pac.  639;  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  v.  Morrison,  34 
Kan.  502,  55  Am.  Rep.  252,  9  Pac.  225; 
Watt  V.  Potter,  2  Mason,  77,  Fed.  Cas.  No. 
17,291;  East  Tennessee,  V.  &  G.  R  Co.  v. 
Kelly,  91  Tenn.  699,  17  L.RA.  691,  30  Am. 
St.  Rep.  902,  20  S.  W.  312;  Louisville  &  N. 
R.  Co.  V.  Lawson,  88  Ky.  490,  11  a.  VV.  611; 
LoeflBer  v.  Keokuk  Northern  Line  Packet  Co. 
7  Mo.  App.  185;  Shellenberg  v.  Fremont,  E. 
&  M.  Valley  R  Co.  45  Neb.  487,  50  Am.  St. 
Rep.  661,  63  N.  W.  859;  Judah  v.  Kemp,  2 
Johns.  Cas.  41 1 ;  Clement  v.  New  York  C. 
&  H.  R.  R.  Co.  56  Hun,  643,  SO  N.  Y.  S.  R. 
713,  9  N.  Y.  Supp.  601 ;  Jeffersonville  R  Co. 
V.  White,  6  Bush,  257;  Stevens  v.  Boston  & 
M.  R  Co.  1  Gray,  277;  Burlington  &  M. 
River  R  Co.  v.  Arms,  15  Neb.  69,  17  N.  W. 
361;  McKinney  v.  Jewett,  90  N.  Y.  2^7; 
Richmond  &  D.  R  Co.  v.  Benson,  86  Ga. 
203,  22  Am.  St.  Rep.  450,  12  S.  E.  357;  1 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  505;  1 
Enc.  L.  &  P.  p.  1111;  Seigel  v.  Eisen,  41  Cal. 
109;  Williams  v.  Grant,  1  Conn.  487,  7  Am. 
Dec.  235;  Norris  v.  Savannah,  F.  &  W.  R. 
Co.  23  Fla.  182.  11  Am.  St.  Rep.  355,  1  So. 
475;  Richmond  &  D.  R.  Co.  v.  White,  88  Ga. 
805,  15  S.  E.  802;  Michigan  C.  R  Co.  v. 
Curtis,  80  111.  324;  Parrill  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  23  Ind.  App.  638,  55  N. 
E.  1026;  Denny  v.  Now  York  C.  R  Co.  13 
Gray,  481,  74  Am.  Dec.  645;  Jones  v.  Min- 
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neapolis  &  St.  L.  R.  Co.  01  Minn.  229,  103 
Am.  St.  Rep.  507,  97  N.  W.  893;  Armen- 
trout  V.  St.  Louis,  K.  C.  &  N.  R.  Co.  1  Mo. 
App.  158;  Wolf  V.  American  Exp.  Co.  43  Mo. 
422,  97  Am.  Dec.  406;  Read  v.  St.  Louis,  K. 
C.  &  N.  R  Co.  60  Mo.  199;  Pruitt  v.  Han- 
nibal &  St  J.  R.  Co.  62  Mo.  527;  Vail  v. 
Pacific  R.  Co.  63  Mo.  230;  Qratiot  Street 
Warehouse  Co.  v.  Missouri,  K.  &  F.  R.  Co. 
124  Mo.  App.  545,  102  S.  W.  11;  New 
Brunswick  8.  B.  &  Canal  Transp.  Co.  v. 
Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394; 
Wing  V.  New  York  &  E.  R.  Co.  1  Hilt.  235; 
Michaels  v.  New  York  C.  R.  Co.  30  N.  Y. 
564,  86  Am.  Dec.  415;  Read  ▼.  Spaulding, 
30  N.  Y.  630,  86  Am.  Dec.  426;  Bostwick 
V.  Baltimore  &  O.  R.  Co.  45  N.  Y.  712; 
Lamb  v.  Camden  &  A.  R.  Transp.  Co.  46  N. 
Y.  288,  7  Am.  Rep.  327;  Condict  v.  Grand 
Trunk  R.  Co.  54  N.  Y.  500;  Backhouse  v. 
Sneed,  5  N.  C.  (1  Murph.)  173;  Charleston 
&  C.  S.  B.  Co.  V.  Bason,  Harp.  L.  262; 
Campbell  v.  Morse,  Harp.  L.  468;  Sonne- 
bom  V.  Southern  R.  Co.  65  S.  C.  502,  44  S. 
E.  77;  Nashville  &  C.  R.  Co.  v.  David,  6 
Heisk.  261,  19  Am.  Rep.  594;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Nation  (Tex.  Civ.  App.) 
92  S.  W.  823;  McGraw  v.  Baltimore  &  O. 
R.  Co.  18  W.  Va.  365,  41  Am.  Rep.  696; 
Klauber  v.  American  Exp.  Co.  21  Wis.  21, 
91  Am.  Dec.  452;  Nugent  ▼.  Smith,  L.  R.  1 
C.  P.  Div.  423,  1  Eng.  Rul.  Cas.  216. 

The  decision  upon  former  appeal  is  not 
conclusive. 

Centra]  Branch  Union  P.  R.  Co.  v.  Shoup, 
28  Kan.  396,  42  Am.  Rep.  163;  Hastings  v. 
Foxworthy,  45  Neb.  676,  34  L.R.A.  321,  63 
N.  W.  955;  Bane  v.  Wick,  6  Ohio  St.  14; 
Bell  V.  Lamprey,  58  N.  H.  124;  Frankland 
V.  Cassaday,  62  Tex.  418. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  appellant  contends  that,  as  the  testi- 
mony on  which  the  judgment  in  question 
rests  was  exactly  the  same  as  upon  the  ear- 
lier trial,  the  decision  on  the  former  appeal 
necessarily  determines  the  result  of  this  ap- 
peal, and  requires  judgment  in  its  favor. 
If  it  be  assumed  that  no  new  elements  were 
brought  into  the  case  on  the  second  trial, 
it  does  not  follow  that  the  former  decision, 
right  or  wrong,  is  conclusively  binding  upon 
this  appeal.  Ordinarily,  a  question  consid- 
ered and  decided  on  the  first  appeal  is 
deemed  to  be  settled,  and,  except  for  very 
cogent  reasons  involving  palpable  error,  will 
not  be  re-examined  on  a  second  appeal. 
Some  courts  hold  that  a  decision,  whether 
right  or  wrong,  is  conclusive  in  all  subse- 
quent appeals,  but  what  is  called  the  "law 
of  the  case"  is  not  an  inflexible  rule  which 
requires  a  court  to  blindly  reiterate  a  rule 
of  law  that  is  clearly  erroneous.  In  Central 
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Branch  Union  P.  R.  Co.  v.  Shoup,  28  Eul 
394,  42  Am.  Rep.  163,  the  court,  after  stat- 
ing generally  the  importance  of  atabilitv 
and  uniformity  in  the  interpretation  of  the 
law,  said:  "We  do  not  understand  that  the 
rulei  that  a  decision  once  made  becomes  the 
established  law  of  the  case  ia  a  cast-iron 
rule,  and  incapable  of  relaxation  in  any 
event.  Cases  may  arise  in  which  it  will  be 
very  clear  that  the  firat  decision  was  errone- 
ous; that  not  only  in  the  case  at  bar  will 
wrong  result  from  adhering  to  the  decision, 
but  also  other  interests  through  the  state 
will  be  imperiled;  hence  we  do  not  donht 
the  power  of  the  court  to  reconsider  and  re- 
verse a  prior  decision  in  the  same  case.** 
In  the  late  case  of  Missouri,  K.  &  T.  R  Co. 
v.  Merrill,  65  Kan.  436,  59  LJLA.  711,  93 
Am.  St.  Rep.  287,  70  Pac  358,  it  was  insist- 
ed that  a  ruling  on  the  firat  appeal,  how- 
ever incorrect,  was  conclusive  on  the  second, 
but  the  court  again  refused  to  sanction  the 
theory  that  it  was  required  to  readopt  and 
repeat  a  decision  founded  in  serious  error. 
Mr.  Justice  Smith  answered  the  contention 
that  a  decision  once  announced  by  the  sa- 
preme  court  must  be  adhered  to,  by  saying: 
"This  would  come  to  us  with  more  force  if 
we  were  not  now  considering  the  same  case 
with  the  same  parties  before  the  court  If 
an  erroneous  decision  has  been  made,  it 
ought  to  be  corrected  speedily,  especially 
when  it  can  be  done  before  the  litigation 
in  which  the  error  has  been  committed  has 
terminated  finally.  We  are  fully  satisfied 
that  the  rule  of  the  former  case  is  shat- 
tered by  the  pressing  weight  of  opposing  au- 
thority, and  that  reason  is  against  iV  In 
Ellison  T.  Georgia  R.  &  Bkg.  Co.  87  Ga.  691, 
13  &  E.  809,  the  learned  Chief  Justice 
Bleckley  used  the  following  forcible  lan- 
guage: "Some  courts  live  by  correcting  the 
errors  of  others  and  adhering  to  their  own. 
.  •  .  Minor  errors,  even  if  quite  obvious^ 
or  important  errors,  if  their  existence  be 
fairly  doubtful,  may  be  adhered  to  and  re- 
peated indefinitely,  but  the  only  treatment 
for  a  great  and  glaring  error,  affecting  the 
current  administration  of  justice  in  all 
courts  of  original  jurisdiction,  is  to  correct 
it.  When  an  error  of  this  magnitude,  and 
which  moves  in  so  wide  an  orbit,  competes 
with  truth  in  the  struggle  for  existence,  the 
maxim  for  a  supreme  court)  supreme  in  the 
majesty  of  duty  as  well  as  in  the  majesty 
of  power,  is  not  stare  decisis,  but  fiat  fus- 
titia,  mat  ccelum" 

This  being  the  well-established  rule  in  onr 
own  state,  it  is  unnecessary  to  consider  or 
review  the  rulings  of  other  states  upon  the 
binding  force  of  an  erroneous  decision  on 
a  prior  appeal.  On  the  first  appeal  in  this 
case  no  account  was  taken  of  the  distinction 
between  mere  neglect  of  the  carrier  and  its 
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wilful  mong  in  refusing  to  deliver  the 
goods  twenty-four  hours  before  the  occur- 
rence of  the  flood.  The  findings  specifically 
show  that  the  goods  arrived  at  Kansas  City 
on  May  28,  1903,  and  that  on  the  following 
day  Henry  was  notified  to  come  and  re- 
move them  from  the  freight  depot.  On  the 
next  day,  and  within  an  hour  after  receiving 
the  notice,  he  went  to  the  depot,  tendered 
the  amount  of  charges,  and  demanded  his 
goods,  but  the  railway  company  refused  to 
deliver  them  to  him.  It  is  true  that  May 
30th  was  a  legal  holiday,  but  that  is  not  a 
matter  of  consequence  in  this  case,  as  the 
company  did  not  recognize  it  as  a  holiday. 
Its  place  of  business  was  open  on  that  day, 
and  it  was  transacting  business  as  usual 
when  the  demand  was  made  and  refused. 
While  the  testimony  is  the  same  as  on  the 
former  appeal,  the  findings  in  the  last  trial 
f.re  more  specific  in  regard  to  the  fact  that 
the  freight  depot  was  open  for  business  on 
the  day  of  the  demand  and  as  to  the  refusal 
o}  the  demand.  The  wrongful  withholding 
oi  the  goods  and  its  consequences  were  in 
the  case,  it  is  true,  and  might  have  entered 
into  the  decision  on  the  first  appeal,  but  the 
ease  was  tried  as  one  of  mere  negligence  in 
the  performance  of  a  duty  by  the  carrier, 
like  neglect  in  the  forwarding  of  freight, 
and,  following  Rodgers  v.  Missouri  P.  R.  Co. 
75  Kan.  222,  10  L.R.A.(N.S.)  668,  121  Am. 
8t.  Rep.  416,  88  Pac.  885,  12  A.  ft  £.  Ann. 
Cas.  441,  the  case  was  decided  on  the  theory 
"that,  for  the  negligent  failure  of  a  party  to 
perform  a  duty  imposed  by  his  contract,  he 
is  lifble  in  damages  to  the  other  party  for 
such  loss  as  at  the  time  of  the  omission 
woultl  probably,  or  should  reasonably,  be 
expected  to  flow  therefrom,  and  no  other.  If 
one  owing  a  duty  neglect  to  perform  it,  and 
a  cause  which  could  not  have  been  reason- 
ably apprehended  intervene,  and  loss  result, 
the  latter  cause,  and  not  the  omission  of  du- 
ty, is  the  proximate  cause  of  the  loss."  [78 
Kan.  494,  18  L.R.A.(N.S.)  179,  97  Pac. 
465].  Now,  there  is  directly  presented  the 
effect  of  the  tortious  detention  of  the  goods 
before  and  up  to  the  time  of  the  flood  which 
injured  them.  The  goods  were  there  ready 
for  delivery.  The  owner  was  entitled  to  the 
possession  of  them  when  the  demand  was 
made.  There  was  no  excuse  or  justifies tioc 
for  withholding  them  from  him,  and  the  re- 
fusal of  the  railway  company  to  deliver 
them  made  it  guilty  of  a  wilful  wrong  but 
for  which  there  would  have  been  no  loss. 
The  wrongful  detention  of  the  goods  is 
sometimes  called  a  conversion,  and,  while  it 
is  not  a  conversion  in  the  sense  that  there 
was  an  intention  of  the  company  to  convert 
the  goods  to  its  own  use,  yet,  upon  the  re- . 
fusal,  plaintiff  at  once  became  entitled  to  | 
maintain  an  action  to  recover  the  goods  or 
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their  value,  against  which  the  company 
would  have  had  no  defense.  In  Watt  v. 
Potter,  2  Mason,  77,  Fed.  Cas.  No.  17,291, 
Justice  Story  said:  ''Whoever  undertakes 
tortiously  to  deal  with  the  property  of  an- 
other as  his  own,  or  tortiously  detains  it 
from  the  owner,  is  in  contemplation  of  law 
guilty  of  a  conversion  of  it."  The  case  of 
Rodgers  v.  Missouri  P.  R.  Co.,  supra,  so 
much  discussed  by  counsel,  was  well  decid- 
ed, and  there  is  no  intention  to  limit  the 
rule  there  announced  or  weaken  its  force 
as  an  authority.  Even  in  that  case  the  dif- 
ference between  mere  negligence  in  trans- 
porting goods  subsequently  injured  by  an 
act  of  God  and  some  positive  wrongdoing 
by  the  carrier  was  recognized.  Referring  to 
cases  in  which  it  was  held  that  there  was 
such  a  departure  from  the  line  of  duty  of 
the  carrier  and  such  misconduct  as  to  make 
it  liable  for  goods  injured  by  an  act  of 
God,  and  which  would  not  otherwise  have 
been  injured,  it  was  said:  "That  case  was 
one  of  deviation,  a  positive  misfeasance, 
which  makes  the  carrier  liable  as  for  con- 
version. 6  Cyc.  Law  &  Proc.  p.  383;  Chi' 
cago  G.  W.  R.  Co.  v.  Dunlap,  71  Kan.  67, 
80  Pac.  34.  Mr.  Chief  Justice  Tindal  bases 
his  argument  upon  the  proposition  that  the 
wrong  of  the  master  in  taking  the  barge  out 
of  its  proper  course  was  undoubtedly  a 
ground  of  action.  The  rule  first  appears  in 
the  law  of  marine  insurance,  and  was  adopt- 
ed to  meet  the  spirit  of  dangerous  adven- 
ture on  the  part  of  sea  rovers  which  disre* 
garded  the  safety  of  both  property  and  life. 
Such  a  tort  feasor  is  held  to  take  all  risks 
as  if  they  were  actually  foreseen,  and  is 
not  allowed  to  apportion  or  qualify  his 
wrong."  In  referring  to  an  argument  made 
in  another  case,  in  which  a  loss  resulted 
from  the  wrongdoing  of  the  defendant  co- 
operating with  an  act  of  God,  and  where 
it  was  impossible  to  say  how  far  the  act  of 
God  contributed  to  the  loss,  and  wherein  it 
was  concluded  that  the  act  of  God  was  not 
the  sole  or  proximate  cause  of  the  loss,  it 
was  said:  "No  one  will  dispute  the  sound- 
ness of  this  argument.  It  has  been  decided 
that  if  a  carrier  undertake  to  transport 
freight  in  an  unsea worthy  ship,  it  makes  no 
difference  that  the  storm  which  foundered 
it  was  of  unusual  severity.  Hazard  existed 
when  the  voyage  began,  and  it  is  not  possi- 
ble to  determine  the  efl'ect  of  the  delinquen- 
cy upon  the  final  event.  Bell  v.  Reed,  4  Binn. 
127,  5  Am.  Dec.  308.  If  baggage  be  put  off 
in  the  rain  without  any  protection,  it  makes 
no  difference  that  the  rainfall  is  unprece- 
dented. It  is  the  carrier's  duty  to  protect 
property  in  its  custody  from  exposure  to 
rain.  Sonneborn  v.  Southern  R.  Co.  66  S. 
C.  502,  44  S.  K.  77.  In  all  such  cases,  and 
in  cases  of  actual  deviation  from  the  usual 


1092 


KANSAS  SUPREME  COURT. 


Apb., 


route,  it  is  proper  to  say  that  au  act  of  God 
must  not  combine  with  human  instrumen- 
tality; that  if  a  carrier  depart  from  the  line 
of  duty,  he  is  liable,  though  an  act  of  God 
intervene;  and  that  he  must  be  free  from 
fault  in  order  to  claim  his  exemption."  The 
flood  was.  only  the  remote  cause  of  the  in- 
jury and  loss  in  this  instance.  While  it  is 
true  that  the  flood  was  one  not  to  be  an- 
ticipated, the  railway  company  by  withhold- 
ing the  goods  became,  as  was  stated,  "a 
tort  feasor,  and  is  held  to  take  all  risks 
as  if  they  were  actually  foreseen."  The  ef- 
fect of  the  wrongful  taking  or  withholding 
of  possession  of  the  property  of  another 
Anally  lost  through  the  act  of  God  is  shown 
in  Blaker  v.  Sands,  29  Kan.  551,  where  it 
was  said :  "A  party  not  being  the  owner  of 
personal  property,  who  takes  it  out  of  the 
possession  of  the  real  owner  without  his  con- 
sent, holds  it  in  his  own  wrong  and  at  his 
own  risk,  and  if  subsequently  judgment  is 
rendered  against  him  for  the  return  of  the 
property  or  its  value,  he  cannot  be  excused 
from  satisfying  the  judgment  under  the  plea 
that  the  property  has  been  lost  in  his 
hands,  even  by  the  act  of  God."  Another 
case  of  the  same  import  is  Kansas  City,  Ft. 
S.  &  G.  R.  Co.  V.  Morrison,  34  Kan.  502,  55 
Am.  Rep.  252,  0  Pac.  225,  where  a  passen- 
ger traveling  with  a  trunk  arrived  at  desti- 
nation, and  the  check  for  the  trunk  was  pre- 
sented to  the  baggageman  and  delivery  of 
the  same  demanded,  but  he  was  told  that 
the  trunk  had  not  arrived,  when  in  fact  it 
had.  Shortly  afterwards  the  depot  in  which 
it  was  kept  was  broken  into  by  burglars, 
and  tlie  contents  of  the  trunk  stolen,  and 
one  of  the  questions  in  the  case  was  the  ef- 
fect of  the  refusal  of  the  demand.  It  was 
said :  ''If  plaintiGT  demanded  his  baggage,  as 
testified  to,  and  the  company,  having  the 
trunk  at  its  depot  at  Parsons,  refused  to 
deliver  it,  the  company  is  responsible  to  the 
owner  for  its  contents,  although  the  trunk 
was  subsequently  broken  open  and  robbed 
without  its  fault."  In  Union  P.  R.  Co.  v. 
Moyer,  40  Kan.  184,  10  Am.  St.  Rep.  183, 
19  Pac.  639,  the  responsibility  of  the  rail- 
way company  for  goods  wrongfully  witli- 
held  from  the  owner  was  determined.  The 
goods  were  shipped  from  Ohio  to  Kansas, 
and  after  their  arrival  the  owner  demand- 
ed  the  delivery  of  them  from  the  eompany, 
and  was  informed  by  the  agent  of  the  com- 
pany that  they  were  not  there.  Two  days 
later  the  depot  was  accidentally  burned,  and 
it  was  held  that  the  wrongful  withholding 
of  the  ffoods  when  they  were  demanded  made 
tlie  railway  company  liable  for  the  loss. 

It  is  argued  that  the  flood  was  not  only  a 
concurring,  but  that  it  was  the  proximate, 
cause  of  the  injury  and  loss.  While  the 
wrongful  withholding  of  the  goods  had  noth- 
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ing  to  do  with  the  occurrence  of  the  flood, 
it  did  in  fact  cause  the  loss,  as  there  would 
have  been  no  loss  if  there  had  been  no 
wrongful  detention.  The  fact  that  the  inter- 
vention of  the  flood  concurred  with  its  ovm 
wrong  in  the  injury  of  the  goods  does  not  re- 
lieve it  from  responsibility  for  the  loss.  It 
was  said  in  Davis  v.  Garrett,  6  Bing.  716, 
5  Eng.  Rul.  Cas.  273,  ''that  no  wrongdoer 
can  be  allowed  to  apportion  or  qualify  bis 
own  wrong."  The  efrect  of  the  wrongful 
withholding  of  goods  from  delivery,  after 
they  have  been  received,  was  a  subject  of 
comment  in  Louisville  &  N.  R.  Co.  v.  Law- 
son,  88  Ky.  496,  11  S.  W.  511.  There,  goods 
were  shipped  over  a  railroad,  and  when  thev 
reached  destination  the  railway  company 
notified  the  owner  of  their  arrival.  On  tlie 
next  day  the  owner  demanded  the  goods,  but 
was  informed  that  they  were  not  there.  In 
the  succeeding  days  several  other  demands 
were  made  and  like  answers  given.  The  re- 
fusal, it  was  said,  should  be  regarded  as  a 
tortious  detention,  or  what  is  the  same 
thing,  a  wrongful  withholding  from  the 
owner.  It  was  said:  "We  do  not  mean  to 
decide  that  a  mere  delay  by  a  carrier  in  de- 
livering goods  amounts  to  a  conversion,  he 
is  not  bound  to  deliver  until  a  demand  is 
made.  But,  when  made,  he  must  know 
whether  the  property  is  at  hand;  and  if  it 
be,  and  he  wrongfully  fails  to  deliver  it,  he 
cannot  escape  the  charge  of  conversion  be- 
cause he  did  not,  in  express  words,  refuse  to 
deliver  it,  but  informs  the  consignee  it 
has  not  come  to  hand,  when  he  is  bound  by 
law  to  know  otherwise.  Such  conduct  on 
his  part  should  be  regarded  as  a  misfeas- 
ance, and  not  as  a  mere  nonfeasance.'' 
Richmond  &  D.  R.  Co.  v.  Benson,  86  Ga. 
203,  22  Am.  St.  Rep.  446,  12  S.  E.  357. 
was  a  case  where  goods  were  directed  to  be 
shipped  by  a  particular  route,  and,  instead 
of  sending  them  directly,  the  railroad  com- 
pany transported  them  in  a  roundabout 
way,  thereby  causing  a  delay  of  sex'eral 
days.  Two  days  after  the  goods  were  re- 
ceived, they  were  damaged  by  a  flood.  Fur 
several  days  before  the  flood  the  consijrnoe 
sent  every  day  to  the  depot  of  the  railroad 
company  and  asked  for  the  goods,  but  was 
informed  that  they  had  not  arrived.  l*he 
goods,  however,  were  then  in  the  possession 
of  the  railroad  company,  but  the  agent 
failed  or  refused  to  deliver  them.  The  court 
held  the  refusal  to  deliver  and  the  wron.?- 
ful  detention  of  the  goods  made  the  railroad 
company  liable  for  the  loss  sustained.  See 
also  Chicago  Q.  W.  R.  Co.  v.  Dtmlap,  71 
Kan.  67,  80  Pac.  34;  East  Tennessee,  V.  k 
G.  R,  Co.  V.  Kelly,  91  Tenn.  699,  17  L.R.A. 
691,  30  Am.  St.  Rep.  902,  20  S.  W.  812; 
Richmond  &  D.  R.  Co.  v.  White,  88  Ga. 
805,   15   S.  E.    802;   Williams  v.  Grant,  1 
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Conn.  487,  7  Am.  Dec.  235;  New  Brunswick 
S.  B.  &  Canal  Transp.  Co.  v.  Tiers,  24  N.  J. 
L.  697,  64  Am.  Dec.  394;  1  Hutchinson, 
Carr.  3d  ed.  §  313;  5  Thomp.  Neg.  §  6597; 
6  Cyc.  Law  &  Proc.  p.  386;  1  Am.  &  Eng. 
Enc.  Law  2d  ed.  p.  594;  1  Enc.  L.  &  P.  p. 
1111. 

The  findings  of  fact  made  by  tha  trial 
court  warranted  its  conclusion  of  law,  and 
its  judgment  must  therefore  be  affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 


PENNSYIiVANIA   SXJPREI^IE:   COURT. 

FIDELITY  TRUST  COMPANY,  Committee, 
etc.j  of  Marie  Louisa  Hoffman,  Appt., 

V. 

MOSES  BOBLOSKI, 

(228  Pa.  62,  76  Atl.  720.) 

Will  —  defeasible  fee  —  grant  with  di- 
rections. 

1.  A  defeasible  fee  which  becomes  abso- 
lute on  the  death  of  the  widow  without  re- 
marriage is  created  by  a  will  which,  aftev 
recitinjT  that  testator  is  fully  convinced 
that  his  wife  will  educate  the  children  and 
administer  "our  joint  property"  as  well  as 
if  testator  was  living,  directs  that  she  shall 
take  possession  and  enjoy  and  administrate 
the  property  for  the  time  that  she  remains 
a  widow,  with  a  direction  that  she  assist 
the  children  to  procure  tlie  means  best 
adapted  for  their  future  welfare;  and  it  is 
immaterial  that  she  is  forbidden  to  sell 
the  realty  without  the  consent  of  the  execu- 
tors or  that,  in  the  event  of  her  remarriage, 
the  property  is  to  go  to  the  children. 

Same  —  construction  —  primary     intent. 

2.  The  construction  of  a  will  should  in 
case  of  doubt  be  in  favor  of  the  first  rathcr 
than  of  the  second  taker,  and  of  a  general 
or  primary  intent  rather  than  of  a  par- 
ticular or  secondary  one. 

Same  ^  devisee  subject  to   burden  — - 
.    resolution  of  doubts. 

3.  Where  a  devisee  is  subject  to  a  charge 
or  burden,  doubts  as  to  the  quantum  of  the 
estate  should  be  resolved  in  his  favor. 

(April  18,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Phil- 
adelphia County  in  defendant's  favor  in  an 
action  brought  to  recover  certain  real  es- 
tate to  which  plaintiff  alleged  title  under 
the  will  of  Jacob  Hoffman,  deceased.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
28  L.r..A.(N,S.) 


Messrs.  George  S.  Munson  and  H.  Gor- 
don  McCoucli,  for  appellant: 

Testator's  wife  was  only  given  an  estate 
during  widowhood,  subject  to  determina- 
tion and  substitution  of  a  different  interest 
therefor  in  case  of  her  remarriage. 

Redding  v.  Rice,  171  Pa.  301,  33  Atl.  330; 
Morrison  v.  Semple,  6  Binn.  98;  Drennan's 
Appeal,  118  Pa.  176,  12  Atl.  348;  Kane's 
Estate,  185  Pa.  644,  40  Atl.  90. 

The  fact  that  the  widow  has  a  qualified 
power  to  dispose  of  the  property  does  not 
enlarge  her  life  estate. 

Henninger  v.  Henninger,  202  Pa.  207,  51 
Atl.  749;  Brockley's  Appeal,  2  Sadler  (Pa.) 
509,  4  Atl.  210;  Schmid's  Estate,  182  Pa. 
2^1,  37  Atl.  928;  Redding  v.  Rice,  171  Pa. 


Note.  —  Effect  of  teatamentary  provision 
restricting  widow  to  enjoyment  dur- 
ing ^Hdoii'hoofl,  upon  quantum  of  es* 
ttttiB  taken  by  her. 

It  is  frequently  a  matter  of  judicial  re- 
mark anent  the  construction  of  wills,  that 
the  diversity  of  their  terms  and  the  va- 
riety of  the  circumstances  surrounding  the 
testator  are  such  that  ordinarily  but  little 
assistance  can  be  had  from  adjudicated 
cases,  which  are  rarely  more  than  precedents 
for  the  principles  they  illustrate.  But 
while  a  decision  interpreting  one  will  may 
not  control  the  construction  to  be  placed 
upon  another,  it  is  believed  that  a  colloca- 
tion of  the  decisions  upon  the  present  ques- 
tion, although  not  developing  any  general 
rule  by  which  the  quantum  of  estate  de- 
vised in  any  giv^n  case  may  be  determined, 
may  prove  useful. 

The  fundamental  inquiry  upon  the  result 
of  which  the  quantum  of  estate  taken  under 
any  particular  devise  or  bequest  must  de- 
pend is  whether  the  event  of  not  marrying 
is  interwoven  into  the  original  gift,  thus 
creating  an  estate  durante  viduitate  only, 
or  whether  it  is  a  condition  or  contin;^ency 
on  which  the  estate  is  to  be  devested  and 
determined.  The  purpose  of  this  note  is 
to  bring  together  the  decisions  involving 
the  determination  of  the  question  whether  a 
srift  to  a  widow,  accompanied  by  a  provision 
of  some  sort  relative  to  her  remarrying,  is 
to  be  regarded  as  giving  her  a  fee,  or  an 
absolute  interest,  defeasible  upon  her  re- 
marriage, or  only  an  estate  during  widow- 
hood. Although  the  same  fundamental 
question  is  involved  in  the  classes  of  cases 
pretermitted,  namely,  whether  the  provision 
restricting  the  beneficiary  to  enjoyment  dur- 
ing widowhood  is  to  be  regarded  as  inter- 
woven into  the  original  gift,  or  as  a  con- 
dition attached  to  it,  the  purpose  of  this 
note,  which,  for  reasons  indicated  in  the 
preceding  paragraph,  is  merely  to  present 
cases  similar  to  that  reported,  is  deemed  to 
warrant  the  exclusion  of  cases  in  which  the 
fluantuDi  of  estate  taken  by  the  widow  is 
not  the  subject  of  controversy,  and  in  which 
tlie  question  is  whether  the  provision  relat- 
ing to  her  enjoyment  of  the  estate  during 
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301,  33  Atl.  330;  Walker  v.  Quigg,  0  Watts, 
87,  31  Am.  Dec.  452;  Long  v.  Paul,  127  Pa. 
466,  14  Am.  St.  Rep.  862,  17  Atl.  988;  Coop- 
er V.  Pogue,  92  Pa.  254,  37  Am.  Rep.  681; 
Nash  V.   Simpson,   78   Me.   142,  3  Atl.   53. 

Mr.  John  Marshall  Gest,  for  appellee  t 

The  direction  that  testator's  wife  shall 
"take  possession,  enjoy,  and  administrate 
all  his  real  and  personal  estate,"  was  suffi- 
cient to  pass  the  fee  without  words  of  in- 
heritance. 

Campbell  ▼.  Carson,  12  Serg.  &  R.  64; 
Hawkins,  Constr.  of  Wills,  131;  McCul- 
lough  V.  Fen  ton,  66  Pa.  418;  Holme  v.  Har- 
rison, 2  Whart.  283;  Van  Rensselaer  v. 
Dunkin,  24  Pa.  252. 

The  consent  of  the  other  executors  did 
not  limit  the  estate,  as  they  had  no  inter- 
est and  no  power  of  sale  as  executors. 


Snyder  v.  Baer,  144  Pa.  278,  IS  LJLA. 
359,  22  Atl.  897. 

A  devise  of  real  estate,  even  expressly  for 
life,  with  a  power  of  disposition,  pasties  • 
fee. 

Smith  V.  Fulkinson,  25  Pa.  100;  Kiefel 
V.  Keppler,  173  Pa.  181,  33  AtL  1043;  Wit- 
mer  v.  Delone,  225  Pa.  450,  74  Atl.  347; 
Second  Reformed  Presby.  Church  t.  Disbrow, 
52  Pa.  219. 

The  direction  in  the  will  that  the  wife 
shall  assist  the  children  when  they  become 
of  age  imposes  a  duty  moral,  if  not  lef^l, 
on  her,  which  evinces  the  testator's  inten- 
tion that  she  should  have  th*  fee  in  order 
to  fulfil  it 

Brooke,  Abridgement,  Estates,  78;  Col- 
lier's Case,  6  Coke,  16a;  Boraston's  Case,  3 
Coke,  21a;  26  Eng.  Rul.  Cas.  670;  1  FonbL 


widowhood  is  a  condition  or  a  limitation, — 
a  question  which,  it  may  be  said  in  passing, 
is  important  only  where  a  condition  against 
remarriage  is  regarded  as  invalid.  Neither 
does  this  note  include  cases  in  which  a  limi- 
tation over  in  event  of  subsequent  marriage 
has  been  held  void  as  repugnant  to  the  es- 
tate primarily  devised;  nor  does  it  include 
cases  in  which,  although  the  testamentary 
provision  under  construction  restricts  the 
widow  to  enjoyment  during  widowhood,  the 
extent  of  her  estate  is  determmed  by  the 
power  of  disposition  annexed  to  the  gift. 

Qualified  or  determinable  fee. 

In  Frey  v.  Thompson,  66  Ala;  287,  where 
a  will,  which  was  very  sparingly  punctu- 
ated, was  as  follows:  ''I  give  and  bequeath 
unto  my  beloved  wife  Margaret  I'hompson 
all  my  landed  estate  [describing  it]  and  I 
also  give  and  bequeath  unto  my  wife  as 
aforesaid  [certain  personal  property]  to 
have  and  to  hold  .the  same  during  her  widow- 
hood the  balance  of  my  property  I  wish  my 
executor  or  executors  to  sell  and  the  pro- 
ceeds thereof  to  be  equally  divided  among 
my  children.  .  .  .  Now  should  my  wife 
Margaret  Thompson  marry  after  my  de- 
eease  she  is  to  have  only  a  child's  part  of 
all  the  above  described  property  that  I  have 
bequeathed  to  her,"  it  was  held  that,  read- 
ing all  the  words  of  the  will  together,  the 
testator's  intention  was  plain  to  make  a 
gift  of  an  absolute  estate  to  the  wife,  to  be 
devested  and  determined  on  this  express 
condition  only,  that  she  should  marry 
again;  and  not  a  gift  to  her  for  life  or  dur- 
ing widowhood, — especially  as  any  other 
construction  would  produce  a  partial  intes- 
tacy. 

In  Bennett  v.  Packer,  70  Conn.  357,  66 
Am.  St.  Rep.  112,  39  Atl.  739,  it  was  held, 
construing  the  following  testamentary  pro- 
visions: ''Item  3d.  I  ^ive,  bequeath  and  de- 
vise to  my  beloved  wife,  Susan  M.  Hooker, 
all  the  residue  of  my  personal  property  and 
real  estate  owned  by  me  at  the  time  of  mv 
decease,  for  her  own  separate  use  and  be- 1 
hoof.  Item  ^th.  It  is  my  will  that  if  the 
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said  Susan  M.  Hooker  again  marries  after 
my  decease,  I  give,  bequeath  and  devise  to 
her,  the  said  Susan  M.  Hooker,  one  third  of 
my  real  estate  and  personal  property  for 
herself  and  her  heirs,"  that,  reading  the 
third  and  fourth  clauses  together,  it  is 
clear  that  as  to  two  thirds  of  the  residue  a 
conditional  limitation  is  imposed  by  which, 
upon  the  subsequent  mariage  of  the  widow, 
her  estate  will  determine. 

In  Black  v.  Nolan,  132  Ga.  452,  64  8.  E. 
647,  where  a  testator  provided  that  his  wife 
and  children  should  "share  equal  propor- 
tions" of  his  estate  after  an  equalization  on 
account  of  legacies  received  by  some  of  the 
children  from  their  grandfather,  and  con- 
tinued: ''It  is  my  win  that  my  wife  remain 
on  the  place  of  residence  where  I  now  re- 
side, during  her  life  or  widowhood,  and  in 
ease  she  marries,  for  her  to  receive  a  child's 
part,"  it  was  held  that  the  provision  last 
quoted  did  not  have  the  effect  to  limit  the 
estate  taken  by  the  widow  to  an  estate  for 
life  with  remainder  to  the  children,  but 
that  she  took  a  one-seventh  interest  in  his 
estate  together  with  the  right  to  occupy 
the  residence  during  widowhood. 

In  Becker  v.  Becker,  206  111.  53,  69  N.  E. 
49,  where  an  informally  worded  will  con- 
tained the  following  provisions:  'f  wish  to 
leave  [certain  described  property,  real  and 

STSonal]  to  my  wife,  Lizzie  Becker.  .  .  . 
y  wife,  Lizxie,  to  have  full  charge  of  ray 
estate  aft«r  my  death,  without  any  restric- 
tions of  any  nature.  My  wife,  liisie,  never 
to  marry  again,  and  if  she  does,  my  estate 
to  be  divided  equally  between  my  brothers 
[naming  them]  and  my  wife,"  it  wss  held 
that  the  latter  clause  in  the  will  did  not 
have  the  eflTect  of  limiting  the  estate  taken 
by  the  widow  to  an  estate  for  life  except 
in  the  one-third  interest  with  which  the 
will  provided  she  should  be  invested  in  case 
of  her  remarriage;  but  that  it  was  clearly 
the  testator's  intention,  as  disclosed  by  the 
entire  will,  to  give  to  his  wife  a  fee-simple 
estate  subject  to  be  defeated  as  to  a  tiro- 
thirds    interest  therein   if   she   should 


marry. 

In  Beatty  v.  Irwin,  35  Ind.  App.  238,  73 
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£q.  442,  notes;  Hawkins,  Constr.  of  Wills, 
134;  Abrams  v.  Winshup,  3  Russ.  Cli.  350; 
Doe  ex  dem.  Thorn  v.  Phillips,  3  Barn  &  Ad. 
753;  Wait  v.  Belding,  24  Pick.  129;  Burk- 
art  y.  Buclier,  2  Binn.  455,  4  Am.  Dec.  457; 
Coane  ▼.  Parmentier,  10  Pa.  72;  Fahrney 
V.  Holsinger,  65  Pa.  391;  Re  Jackson,  179 
Pa.  77,  36  Atl.  156. 

Any  burden  imposed  on  or  intrusted  to 
the  devisee  is  sufficient. 

Lee  V.  Stephens,  2  dhower,  K.  B.  49;  Re 
Jackson,  supra;  Lloyd  ▼.  Jackson,  L.  R.  1 
Q.  B.  571,  L.  R.  2  Q.  B.  269;  Pickwell  v. 
Spencer,  L.  R.  7  Exch.  105. 

The  general  rule  applies  in  favor  of  an 
absolute  or  vested  estate,  rather  than  of  a 
defeasible  or  contingent  one. 

Re  Jackson,  supra. 


Under  the  act  of  April  8,  1833,  §  9,  P.  L. 
249,  words  of  inheritance  are  no  longer 
necessary,  the  whole  estate  of  tlie  testator 
passes  under  the  devise,  and  the  burden  of 
proof  is  upon  those  who  claim  that  a  less 
estate  was  intended  by  the  testator. 

Fox's  Appeal,  99  Pa.  382 ;  Snyder  v.  Baer, 
and  Kiefel  v.  Keppler,  supra;  Redding  v. 
Rice,  171  Pa.  301,  33  Atl.  330;  Crosky  v. 
Dodds,  87  Pa.  359;  Shirey  v.  Postlethwalte, 
72  Pa.  39. 

The  fee  was  not  cut  down  to  a  life  estate 
by  the  further  provisions  in  case  of  the 
widow's  remarriage. 

Pickwell  V.  Spencer,  L.  R.  6  Exch.  190, 
affirmed  in  L.  R.  7  Exch.  105;  Redding  v. 
Rice,  supra;  Rohrbach  v.  Sanders,  212  Pa. 
630,  62  Atl.  27;  Koble  v.  Bennett,  40  Pa. 


K.  E.  926,  the  following  provision  of  a  very 
sparingly  punctuated  will  was  under  con- 
struction: "I  will,  give,  bequeath  and  de- 
vise until  {sic}  my  beloved  wife,  Emma 
Beatty,  in  lieu  of  and  instead  of  and  in 
full  of  her  legal,  equitable  and  lawful  in- 
terest and  absolute  rights  as  my  widow 
in  and  to  my  estate  and  property  left 
by  me  at  my  death  and  upon  the  condi- 
tions following  as  to  said  real  estate  the 
following  real  estate  [describing  it]  now 
owned  by  me,  and  of  which  I  mav  die 
seised  in  fee  simple  together  with  all  my 
interest,  right  and  title  in  and  to  a  cer- 
tain lease  and  contract  affecting  a  part 
of  the  last  above  described  real  estate 
[describing  the  contract],  together  with  all 
money  and  rents  due  and  owing  to  me  or 
to  become  due  and  owing  to  me  or  to  my 
estate  upon  and  by  virtue  of  said  lense  to- 
gether with  all  the  growing  crop  or  crops 
whether  severed  or  unsevered  that  may  be 
on  the  last  above  described  real  estate,  and 
the  last  above  described  real  estate  I  so  will 
and  devise  unto  my  beloved  wife,  Emma 
Beatty,  only  so  long  as  she  shall  be  and 
remain  my  unmarried  widow  if  in  the  event 
my  said  wife,  Emma  Beatty,  shnll  after 
my  death  marry  again  then  all  said  real  es- 
tate so  willed  and  devised  to  her  herein  is 
hereby  willed  and  devised,"  etc.  It  was 
held  that  the  phrase  ''in  fee  simple"  should 
be  read  as  describing  the  estate  devised,  and 
not  the  estate  of  which  the  testator  should 
die  seised;  and  that,  while  the  language 
restraining  the  widow's  enjoyment  to  wid- 
owhood if  isolated  would  be  construed  an 
giving  her  no  more  than  a  life  estate,  yet 
that  its  effect  when  taken  in  connection 
with  the  express  devise  of  the  fee  simple 
was  to  create  a  condition  against  remar- 
riage,— such  construction  being  fortified  by 
the  fact  that  the  qualification  of  the  wife's 
estate  was  three  times  referred  to  in  the 
will  as  a  condition,  and  that  the  provision 
made  for  disposition  in  event  of  remarriage 
referred  to  it  three  times  as  a  forfeited 
estate. 

In  Busby  v.  Busby,  137  Iowa,  57,  114  N. 
W.  559,  a  testator  in  the  first  paragraph  of 
his  will  devised  certain  realty  to  his  wife 
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without  words  of  limitation;  the  second 
paragraph  containing  a  bequest  to  her  of  a 
sum  of  money,  and  the  third  creating  a 
trust  fof  her  benefit.  The  fourth  provided: 
"These,  bequests  above  made  in  the  first, 
second  and  third  provisions  of  this  my  will 
is  on  the  express  conditions  and  only  to  be 
paid  to  her  or  title  passing,  on  her  remain- 
ing my  widow,  and  in  case  of  her  remarriage 
said  property  is  to  revert  to  my  children." 
Ft  was  held  that,  in  view  of  the  fact  that 
the  first  paragraph  contained  no  words  of 
qualification,  and  the  fact  that  there  was 
no  gift  over  to  take  effect  upon  her  death, 
so  that,  if  the  will  were  construed  as  giv- 
ing her  a  life  estate,  there  might  be  a 
partial  intestacy,  she  took,  subject  to  the 
condition  of  remarriage,  the  real  estate  in 
fee  and  the  personal  property  absolutely. 

In  Swope  V.  Swope,  5  Qill,  225,  where  tes- 
tator devised  his  entire  estate  to  his  wife 
"as  long  as  she  continues  my  widow;  but  if 
she  intermarries  she  is  to  have  no  more 
than  the  law  allows  her,  and  the  residue  to 
be  equally  divided  among  [testator's  chil- 
dren], but  if  she  continues  my  widow,  she 
is  to  hold,  enjoy,  or  dispose  of  it  at  her  dis- 
cretion, as  I  do  at  present,"  it  was  held 
that  if  the  devise  had  stopped  after  the  pro- 
vision for  the  division  among  the  children, 
the  wife  would  have  taken  only  an  estate 
during  widowhood,  but  that  in  view  of  the 
further  provision,  and  in  order  to  give  effect 
to  all  the  words  of  the  will,  it  was  necessary 
to  hold  that  the  wife  took  a  fee  simple  pro- 
vided she  continued  his  widow 

In  Trapliagen  v.  Levy,  45  N.  J.  Eq.  448, 
18  Atl.  222,  a  testator  gave  to  his  wife  all 
his  household  furniture  and  one  third  of  the 
net  income  derived  from  his  real  eitate,  go- 
ing on  to  designate  a-  portion  of  this  real 
estate  to  be  occupied  hy  her  "free  of  rent 
during  her  natural  life  or  as  long  as  she 
shall  remain  my  widow,  and  in  the  event 
of  her  remarrying  again  then  the  income  to 
be  derived  from  said  estate  shall  go  to  and 
be  equally  divided  among"  the  children.  It 
was  held  that,  no  other  disposition  being 
made  of  th.e  income  devised  to  the  widow,  or 
of  the  undivided  third  of  the  principal  of 
the  estate  which  it  represented,  her  interest 
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Super.  Ct.  79;  Scott  v.  Murray,  218  Pa.  186, 
67  Atl.  47. 

Moschzfsker,  J.,  delivered  the  opinion 
of  the  court: 

The  only  question  raised  by  this  appeal 
concerns  the  quanium  of  the  estate  taken 
by  the  widow  under  the  following  will: 

"I.  Fully  convinced  that  my  wife,  Philip- 
pina  (n€e  Doll),  is  able  as  well  as  willing, 
after .  my  decease,  to  instruct  and  educate 
our  children  and  to  take  care  and  admin- 
ister our  joint  property,  just  as  good  as  if 
I  was  still  living,  I  wish  and  direct  that  my 
said  wife  shall  take  possession  and  enjoy 
and  administrate  for  the  time  that  she 
remains  a  widow  all  of  my  real  and  per- 
sonal   estate    and    effects,     including    the 


shares  of  the  different  building  associations 
to  which  I  do  belong  or  might  hereafter  be- 
long, subject,  however,  to  the  conditioo, 
that  she  shall  not  sell,  dispose  of,  or  con- 
tract any  debt  or  liabilities  of  and  on,  any 
of  my  said  real  estate  or  city  loan,  without 
the  consent  of  executors,  hereinafter  named. 

"11.  1  wish  and  direct  that  my  said  wife 
shall  assist  to  the  be^t  of  her  ability,  our 
children,  when  they  become  of  age,  to  pro- 
cure the  ways  and  means  best  adapted  for 
their  future  welfare,  and  position  to  secure 
their  own  means. 

"ill.  At  and  of  the  event  of  my  said  wife 
again  becoming  married,  all  my  real  and 
personal  estate  shall  be  divided  between 
herself  and  our  children,  according  to  the 
laws  of  this  commonwealth,  and  a  guardian 


was  an  equitable  fee  in  one  third  of  tes- 
tator's estate,  subject  to  be  defeated  by  hei 
remarriage. 

In  Foust  V.  Ireland,  46  N.  C.  (1  Jones 
L.)  184,  the  following  testamentary  provi- 
sion was  under  construction:  ''I  give  and 
bequeath  to  my  beloved  wife,  Mary  Foust, 
the  plantation  I  now  live  on,  with  all  the 
household  and  kitchen  furniture,  with  all 
the  horses,  cows  and  stock  of  every  kind 
wagon  and  plantation  tools,  of  every  kind, 
with  all  the  negroes  unmentioned,  so  long  as 
she  remain  my  widow;  but,  if  she  marry, 
she  must  quit  the  plantation,  and  have  the 
half  of  the  household  and  kitchen  furniture 
and  a  negro  man  and  a  negro  woman  her 
lifetime,  and  they  and  their  oflTsprinj:,  if 
any,  to  return  to  my  children,  to  be  equally 
divided  between  them,  living  at  that  time." 
It  was  held  that  the  facts  that  testator  did 
not  use  words  commonly  used  in  creating 
a  life  estate,  but  went  went  out  of  the  way 
to  get  words  of  less  direct  signification,  that 
he  made  no  disposition  of  the  reversion,  that 
in  the  evrnt  of  her  remarriajje  he  gave  thp 
widow  a  life  estate  and  part  of  the  property 
which  she  would  lose  by  her  marriage,  and 
disposed  of  the  reversion  in  the  part  which 
she  would  be  allowed  to  retain,  except  a 
small  part  given  to  her  absolutely,  showed 
that  he  did  not  intend  to  restrict  her  to  a 
life  estate  if  she  remained  his  widow. 

In  Redding  v.  Rice,  171  Pa.  301,  33  Atl. 
330,  a  testator  provided  as  follows:  "I  will 
and  bequeath  all  my  real  and  personal 
property  to  by  beloved  wife,  Mary,  to  have 
and  to  hold  the  same  for  her  own  proper 
use  and  behoof  as  long  as  she  shall  remain 
my  widow,  and  if  she  should  get  married, 
then  she  shall  be  only  entitled  to  the  one 
third  in  said  property,  the  balance,  being 
two  thirds  to  my  younp^st  daughter,  Kate; 
if  the  said  Kate  should  die  then  I  will  and 
bequenth  the  two  thirds  to  my  son  William, 
and  if  both  should  die  then  the  residue  re- 
maininpr  shall  be  equally  divided  amoiKj  my 
remaining  children.'*  It  was  held  that  had 
the  will  stopped  short  of  the  gift  over  in 
event  of  her  remarria<re,  the  widow  would 
have  taken  only  a  life  estate,  but  as  the 
various  limitations  over  were  evidently  m- 
28  L.R.A.(N.S.)  ^ 


tended  to  be  in  fee,  this  certainly  implied 
that  the  prior  estate  in  the  whole  was  also 
\  fee,  subject  to  a  condition  that  she  should 
not  marry  again, — such  construction  beinj^ 
^ided  by  the  absence  of  a  devise  over  after 
the  widow's  death  if  she  should  not  re- 
marry. 

In  Rohrbach  v.  Sanders,  212  Pa.  636,  62 
Atl.  27,  in  which  the  following  testamentary 
provision  was  under  construction:  "I  give 
and  devise  unto  my  beloved  wife  Sarah  Ann 
and  to  my  son  Henry  V.  Simpson,  all  my 
property,  both  real,  personal  and  mixed  to 
be  held  for  herself  and  in  trust  for  my 
said  son — provided,  however,  that  if  my 
$>aid  wife  should  again  marry  then  I  give 
and  devise  the  property  before  mentioned  to 
my  son  Henry  V.  Simpson  and  his  heirs 
forever,  and  the  trust  thereby  created  in 
favor  of  my  son  shall  after  such  marriage 
he  null  and  void,"  it  was  held  that,  the  de- 
vise being  of  the  property  itself,  the  words 
used  being  apt  words  for  the  creation  of  an 
estate  upon  a  condition,  and  there  being  no 
limitation  over  in  event  of  the  widow  not 
remarrying,  she  took  a  defeasible  fee  simple 
in  the  undivided  one  half  of  the  real  estate, 
which,  upon  her  death  without  having  re- 
married, became  an  abs'^lute  fee  s'lrnle. 

In  Scott  V.  :^Turray,  218  Pa.  186,  67  Atl. 
47,  it  was  held  that^  under  a  devise  of  all 
testator's  estate  to  his  wife,  "and  her  heirs 
and  assigns  forever,  so  long  as  she  remains 
my  widow,"  the  wife  took  a  defeasible  fee, 
the  court  saying  that  the  words,  "so  long 
as  she  remains  my  widow,"  being  susceptible 
of  construction  as  a  condition,  could  not  be 
regarded  as  manifesting  the  clear  intent 
necessary  to  cut  down  the  quantum  of  es- 
tate granted. 

In  Koble  v.  Bennett,  40  Pa.  Super.  Ct.  79, 
a  testator  made  the  following  provision: 
"After  the  payment  of  the  debts  and  ex- 
penses above  mentioned.  I  give  and  bequeath 
to  my  wife,  Maggie  E.  Koble,  the  residue  of 
my  personal  property  and  real  estate  abso- 
lutely, to  have  and  to  hold  the  same  for  her 
own  use  and  benefit,  so  long  as  she  shall 
remain  unmarried  and  if  she  shall  marry 
again,  then  she  shall  be  restricted  to  sueli 
estate  therein  as  she  would  have  been  en- 
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•hall  be  appointed  for  such  of  our  children  | 
as  are  then  not  of  age. 

"IV.  To  assist  my  wife  in  the  execution 
of  my  real  and  personal  estate  as  well  as  in 
the  execution  of  my  last  will  and  testament, 
I  herewith  appoint  herself,  Peter  Kohlbas, 
and  my  brother,  P.  C.  Hoffman,  all  of  the 
city  of  Philadelphia,  state  of  Pennsylvania, 
as  executors  of  and  to  this  my  last  will  and 
testament." 

The  testator,  Jacob  Hoffman,  died  seised 
of  certain  real  estate.  The  court  below  held 
that  the  widow  took  a  fee  in  this  real  es- 
tate defeasible  upon  her  remarriage.  The 
question  is  not  entirely  free  from  doubt, 
but  we  are  convinced  that  this  is  the  cor- 
rect interpretation  of  the  will.  In  ease  of 
doubt,  the  construction  of  a  will  should  be 


in  favor  of  the  first  rather  than  of  the 
second  taker,  of  a  general  or  primary  in- 
tent rather  than  of  a  particular  or  secon- 
dary one;  and  where  a  devisee  is  subjected 
to  a  charge  or  burden,  doubts  as  to,  the 
quantum  of  the  estate  should  be  resolved  in 
his  favor.  Re  Jackson,  179  Pa.  77,  30  Ail. 
156. 

The  testator  refers  to  the  estate  as  "our 
joint  property,"  and  shows  an  intention  to 
substitute  his  wife  for  himself  in  relation 
thereto.  She  appears  the  first  and  prin- 
cipal object  of  his  bounty,  an'd  his  general 
or  primary  intent  seems  to  be  to  give  her 
the  property  as  he  had  it,  trusting  her  to 
take  care  of  their  children.  His  expression 
of  confidence  that  his  wife  would  educate 
the   children,    and   his    direction    that    she 


titled  thereto  if  I  had  died  without  a  will." 
It  was  held  that,  in  view  of  the  testator's 
use  of  the  word  "absolutely,"  and  of  the 
facts  that  the  testator  died  without  issue, 
that  his  wife  was  the  principal  object  of  his 
bounty,  that  in  disposing  of  his  estate  he 
blended  his  real  estate  «nd  personal  proper- 
ty in  a  gift  to  her,  in  terms  which  would 
carry  a  fee,  and  that  he  made  no  devise  over 
after  her  death,  it  was  a  plain  case  for  the 
application  of  the  principle  that  the  abso- 
lute estate  of  the  principal  object  of  the 
testator's  bounty  is  not  to  be  cut  down  to 
an  estate  for  life  without  clear  evidence  of 
such  intent;  and  that  no  such  inference 
could  be  drawn  from  the  words  "so  long  as 
she  remain  unmarried." 

In  Squier  v.  Harvey,  16  R.  I.  226,  14  Atl. 
862,  the  testator  directed  as  follows:  "I  give 
and  bequeath  to  my  beloved  wife,  Mary 
Harvey,  all  of  my  estate,  real,  personal,  and 
mixed,  wherever  or  however  situated,  to- 
gether with  all  my  household  furniture  and 
family  stores,  except  as  hereinafter  named, 
to  and  for  her  own  use,  benefit,  and  behoof 
forever,  as  long  as  she  shall  remain  my 
widow.  To  have  and  to  hold  the  same, 
with  all  the  rights  and  privileges  thereof,  to 
her,  the  said  Mary  Harvey,  her  heirs  and 
assigns  forever.  But  in  case  my  said  wife 
shall  marry  again  at  any  time  after  my  de- 
cease, then  I  give  and  bequeath  all  of  mv 
real  estate,  however  or  wherever  situated, 
to  James  G.  Harvey,  to  and  for  his  own  use, 
benefit,  and  behoof  forever."  It  was  held 
that  the  most  reasonable  construction  of 
which  the  will  was  capable  gave  the  widow 
the  entire  estate,  less  so  much  thereof  as 
should  be  necessary  to  pay  debts  and  lega- 
cies, subject  to  defeasance  by  her  mnrringe, 
notwithstanding  that  the  will  contained  a 
residuary  clause,  the  beneficiary  of  which 
would,  under  the  construction  given  the 
will,  take  nothing  except  in  event  of  the 
widow's  remarriage. 

In  Haring  v.  Shelton  (Tex.)  122  S.  W. 
13  (which  apparently  reverses  on  this 
point  the  decision  of  the  court  of  civil 
appeals  in  114  S.  W.  389),  it  was  held. 
where  a  testator  devised  to  his  wife  **hcr 
heirs  and  n«<signs  forever,  the  following 
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described  tracts  of  land,"  and,  after  de- 
scribing the  land,  went  on  to  provide,. 
"It  is  my  will  that  my  said  wife,  C. 
C.  Shelton  and  her  heirs,  shall  hold  said 
lands  in  fee  simple  forever,  or  so  long  as 
she  shall  remain  a  widow,"  that  the  wife 
took  a  fee-simple  estate  determinable  upon 
her  second  marriage. 

In  Vaughan  v.  Vaughan,  97  Va.  322,  36 
S.  E.  603,  a  testator  by  a  will,  the  whole 
operative  part  of  which  was  as  follows, 
directed:  "I  do  hereby  bequeath  to  my 
wife,  Emma  Lee  Vaughan,  and  to  my  chil- 
dren, all  my  property  of  every  kind,  real 
and  personal,  and  do  hereby  appoint  my 
wife  my  sole  executrix  without  security  as 
long  as  she  shall  remain  my  lawful  widow; 
should  she  marry  again  the  minor  children 
to  choose  guardians,  and  my  wife  in  that 
event  to  take  a  child's  part,  to  be  hers  as 
long  as  she  lives,  and  at  her  death  to  be 
distributed  amongst  my  children  then  liv- 
ing." It  was  held  that  the  only  harmo- 
nious construction  to  be  drawn  from  all 
the  provisions  and  words  of  the  will,  con- 
sidered together,  is  that  the  testator  in- 
tended to  give  his  wife  the  entire  estate, 
but  if  she  married  .again,  then  she  was  only 
to  have  a  child's  part  for  her  life.  This 
construction  was  supported  by  reference  to 
the  fact  that  the  testator  considered  it« 
necessary  that  the  minor  children  should 
have  guardians  only  in  case  of  her  remar- 
riage; and  the  fact  that  under  a  difTeront 
construction  the  wife  would,  notwithstand- 
ing the  manifest  affection  of  the  testator 
for  her  and  his  confidence  in  her  judi^Miont 
and  discretion,  take  only  a  small  part  of 
what  the  law  would  have  given  her  had 
her   husband   died   intestate. 

In  Wright  v.  Wright,  16  U.  C.  Q.  B.  184, 
a  testator  devised  as  follows:  "In  tl^o 
first  place,  my  will  is  that  my  belovcil 
wife,  Nancy  Stock  well,  shall  inherit  [cer- 
tain described  realty];  also  all  my  per- 
sonal estate,  goods  and  chattels,  of  what 
kind  and  nature  soever,  I  ;?ive  and  be- 
queath to  my  loving  wife,  Nancy  Stock- 
well,  during  her  widowhood;  and  in  ca^^e 
of  her  marriage  or  decease,  then  to  be 
disposed    of    and    equally    divided    between 
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should  assist  them  when  they  became  of 
age,  "to  procure  the  ways  and  means  best 
adapted  for  their  future  welfare,  and  posi- 
tion to  secure  their  own  means/'  tend  to 
demonstrate  tliis  primary  intent,  and  go 
far  to  show  a  purpose  to  give  her  an  estate 
in  fee.  It  is  a  well-settled  rule  that  an 
indefinite  devise,  coupled  with  a  charge  on 
the  devisee,  passes  a  fee.  In  Lloyd  v.  Jack- 
eon,  L.  R.  1  Q.  B.  571,  8.  c.  L.  R.  2  Q.  B. 
269  (before  the  wills  act),  the  testator  di- 
rected: "I  give  and  bequeath  to  my  well- 
beloved  wife,.  ...  all  and  singular  my 
lands,  messuages,  and  tenements,  by  her  free- 
ly to  be  possessed  and  enjoyed,  ...  all 
my  children  to  be  educated  and  settled  in 
business  according  to  my  wife's  discretion." 
And  it  was  held  that  the  language  indicated 


an  intention  that  the  wife  should  take  such 
an  estate  as  would  enable  her  to  carry  out 
the  wishes  of  the  testator,  and  that  sbe  took 
an  estate  in  fee.  This  view  was  sustained  on 
appeal  by  the  exchequer  chamber,  L.  B.  2 
Q.  B.  269;  Kelly,  Chief  Baron,  saying: 
"Whether  this  duty  be  obligatory  or  wneth- 
er  it  be  discretionary,  we  are  of  opinion 
that  the  effect  of  this  part  of  the  will  is  to 
confer  the  fee  simple,  and  not  merely  tn 
estate  for  life."  The  rule  laid  down  in  this 
English  case  has  always  obtained  in  Penn- 
sylvania. Burkart  v.  Bucher,  2  Binn.  455. 
4  Am.  Dec.  457;  Coane  v.  Parmentier,  10 
Pa.  72;  Fahrney  v.  Holsinger,  65  Pa.  388; 
Re  Jackson,  179  Pa.  77,  36  Atl.  156.  **Oar 
cases  all  hold  that  a  devise  generally  or  in- 
definitely, with  power  of  disposition,  ear- 


my  sons  and  daughters  [naming  them] ;  to 
my  son  John  Stockwell,  Jr.,  I  l^queath  one 
hundred  acres  of  land"  out  of  the  land  given 
the  widow.  By  a  codicil  the  testator  pro- 
vided that  an  after-born  child  should  share 
equally  with  the  rest  of  his  children;  '^and 
in  case  of  the  death  of  either  of  the  above 
named  children  before  the  estate  be  divid- 
ed, their  share  to  be  justly  divided  amon*; 
the  survivors."  It  was  held,  by  a  divided 
court,  that  the  widow  took  a  fee  in  the 
land  devised,  and  that  the  codicil  did  not 
have  the  effect  of  cutting  down  her  estate 
to  one  for  life. 

In  Re  Deller,  6  Ont.  L.  Rep.  711,  it  was 
held,  construing  the  following  testamentary 
provision:  "My  wife.  n4e  Catharine  Kit- 
tel,  shall  have  the  whole  of  my  estate  which 
remains  at  my  decease  however  with  the 
observation  that  should  she  marry  again 
then  she  shall  only  receive  the  third  part 
and  the  residue  shall  be  equally  divided  be- 
tween my  five  children/'  tnat  there  was  an 
absolute  gift  of  the  whole  residue  to  the 
widow,  followed  by  a  gift  over  as  to  two 
thirds  of  it  if  she  should  marry  again. 

In  Re  Mumby,  8  Ont.  L.  Rep.  283,  where 
a  testator  directed:  "I  give,  devise  and 
bequeath  all  my  real  and  personal  estate 
in  manner  following,  that  is  to  say:  To 
•  my  beloved  wife  Margaret  Ann  Mumby, 
her  heirs,  executors,  administrators  and 
assies  to  and  for  her  and  their  sole  and 
absolute  use  and  benefit,  according  to  the 
nature  and  quality  thereof  respectively. 
The  real  property  being  described  as  fol- 
lows:" (here  followed  a  description  of  the 
real  property),  "while  the  said  Margaret 
Ann  Mumby  remains  my  widow;  but  in 
case  my  wife  Margaret  Ann  Mumby  should 
again  marry  I  request  by  executors  to  sell 
all  my  real  and  personal  estate  when  my 
youngest  child  should  come  of  age,  and  that 
they,  my  executors,  shall  divide  the  pro- 
ceeds, after  deducting  expenses,  between 
my  six  younger  children,  share  and  share 
alike  "  it  was  held  that,  no  disposition  hav* 
ing  been  made  of  the  remainder  expectant 
on  the  determination  the  widow's  estate  in 
the  event  of  her  not  marrying  again,  she 
would  not  be  held  to  have  token  only  an 
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estate  during  widowhood,  but  that  her  es- 
tate and  interest  were  absolute  if  she 
should  remain  a  widow. 

In  Day  v.  Daveron,  12  Sim.  200,  a  testa- 
tor devised  to  his  wife  certain  real  estate 
"for  her  sole  use  and  benefit  after  my  de- 
cease," and  also  devised  to  her,  for  the  term 
of  her  natural  life,  the  rent«  and  benefits 
arising   from   certain   other  real   property, 
and    further    gave    her   all    his    household 
goods,  plate,  Unen,  books,  and  wearing  ap- 
parel, adding:     "Nevertheless,  if  my  said 
wife,  Sarah  Caley,  shall  marry  after  my 
decease,  then  this  will  and  testament  shall 
be  void  and  of  no  effect;  but  the  whole  of 
the  above  property  shall  become  the  proper- 
ty of  my  daughter,  Ann  Caley,  during  her 
natural  life,  and,  after  that,  -to  be  divided 
between   her   children."     In   case  bis  wife 
should  remain  unmarried,  the  real  proper- 
ty in  which  he  had  given  her  a  life  estate 
was  similarly  limited  to  the  daughter  and 
her    children.      He    further    provided:     ''I 
also  appoint  my  wife,  Sarah  Caley,  pro 
vided  she  remains  unmarried,  sole  execu- 
trix   and    residuary    legatee    to   all   other 
property  I  may  possess  at  my  decease."   It 
was  held,  in  view  of  the  language  of  the 
will,  and  of  the  fact  that  testator  made  no 
disposition    of    the    property    forming  the 
subject  of  the  first  devise  to  his  wife  in 
event  of  her  remarriage,  and  of  the  fact 
that  she  was  made  residuary  legatee,  that 
she  took  a  fee  simple  in  such  property. 

In  Pickwell  v.  Spencer,  L.  R.  7  Exch.  1<^ 
(afldrming  L.  R.  6  Exch.  190),  a  testator, 
after  devising  to  his  wife  certain  real  es 
tate  without  words  of  limitation,  together 
with  all  his  personal  property,  then  direct- 
ed that,  if  his  wife  should  marry  again,  an 
inventory  should  be  taken  of  all  the  land, 
goods,  etc.,  before  mentioned,  by  certain 
persons  whom  he  appointed  guardians  of 
his  children,  with  power  to  take  away  the 
goods,  chattels,  and  effects,  and  to  "re- 
serve" them  and  the  land  for  the  benefit  of 
his  children  until  the  two  youngest  should 
have  arrived  at  an  age  capable  of  providing 
for  themselves,  and  then  to  sell  the  whole 
and  divide  the  proceeds  equally  among  the 
surviving  children.    It  was  held  that  as  the 
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ries  a  fee.*'  Witmer  v.  Delone,  225  Fa.  450, 
74  Atl.  347.  Tne  present  will,  by  clear  im- 
plication, gives  to  the  widow  the  power  to 
sell  and  dispose  of  the  estate.  The  execu- 
tors are  expressly  appointed  "to  assist  my 
wife  in  the  execution  of  my  real  and  per- 
sonal estate."  They  are  given  no  interest 
in  or  power  of  sale  over  the  real  estate,  and 
their  function  respecting  it  is  made  advisory 
to  the  widow.  The  direction  that  the  widow 
could  not  sell  or  dispose  of  the  real  estate 
or  city  loans  without  the  consent  of  her 
coexecutors  cannot  serve  to  defeat  the  fee. 
The  words  of  the  devise,  taken  in  connec- 
tion with  the  other  parts  of  the  will,  are 
sufficient  to  vest  a  fee  in  the  widow.  In 
8nyder  v.  Baer,  144  Pa.  278,  13  L.R.A.  350, 
22  Atl.  897,  the  words,  ''I  direct  that  my 


beloved  wife  shall  have  and  hold  the  prop- 
erty, where  1  now  reside,"  were  held  to  carry 
a  fee.  In  the  present  instance  the  testator 
directs  that  his  wife  shall  take  possession 
of  and  enjoy  all  of  his  real  and  personal 
estate.  In  Campbell  v.  Carson,  12  Serg.  & 
R.  54,  we  held  that  a  devise  to  a  wife  of 
property  "to  be  by  her  freely  possessed  and 
enjoyed"  passed  a  fee;  and  this  was  before 
the  act  of  April  8,  1833  (P.  L.  240).  "The 
act  of  1833  changes  the  rule  of  construction 
by  its  conunand  that  'all  devises  of  real  es- 
tate shall  pass  the  whole  estate  of  the 
testator  in  the  premises  devised  .  .  . 
unless  it  appear  by  a  devise  over,  or  by 
words  of  limitation,  or  otherwise,  in  the 
will,  that  the  testator  intended  to  devise, 
a  less  estate.'    Starting  with  this  statutory 


testator,  while  providing  for  his  children 
in  the  event  of  his  wife's  marrying,  had  not 
done  so  in  the  event  of  her  dyng  unmar- 
ried, his  intention  was  to  leave*  his  proper- 
ty in  such  a  way  that  his  wife  might,  in 
after  years,  make  such  a  disposition  of  it, 
with  reference  to  the  state  of  things  which 
may  then  have  supervened,  as  he  would 
have  made  if  he  had  survived  her,  securing 
his  family  at  the  same  time  against  the 
possibility  of  her  putting  herself  into  a 
condition  where  she  could  not  be  safely 
trusted  to  perform  that  duty,  which  inten- 
tion would  be  entirely  defeated  if  the  wife 
took  only  an  estate  for  life. 

In  Rishton  v.  Cobb,  5  Myl.  &  C.  145, 
where  a  testator  bequeathed  a  sum  of  mon- 
ey to  trustees  upon  trust  to  invest  in  se- 
curities and  to  authorize  and  empower  a 
certain  woman  "to  receive  the  dividends  as 
they  become  due,  so  long  as  she  shall  con- 
tinue single  and  unmarried;  but  in  case  she 
sells,  assigns,  or  disposes  of,  or  anticipates 
such  dividends,  I  do  hereby  revoke  the  be- 
quest so  made  for  her  benefit,  and  there- 
upon do  will  and  direct  that  the  said  sum 
of  £2,000  shall  become  part  of  the  residue 
of  my  estate,"  it  was  held  that,  had  the 
legatee  been  single  and  unmarried,  and  so 
remained,  she  would  have  been  entitled  tu 
the  dividends  without  any  limitation  of 
time,  the  court  saying:  "Her  interest  would 
not  have  been  determinable  by  her  death, 
but  (independently  of  the  forfeiture  upon 
alienation)  only  by  her  ceasing  to  be  single 
and  unmarried.  This  is  different  from  a  gift 
of  dividends  during  widowhood.  The  stste 
of  widowhood  must  determine  with  the  life 
of  the  widow;  but  the  gift,  so  long  as  the 
legatee  shall  remain  single  and  unmarried, 
must  be  considered  as  requiring  the  act  of 
marriage  to  determine  the  interest.  This 
gift,  therefore,  is  of  the  dividends  of  stock, 
without  limitation  as  to  time,  which  car- 
ries the  stock  itself.*' 

The  foregoing  decision  was  held  binding 
in  Re  Howard  [1901]  1  Ch.  412,  in  which 
it  was  held,  construing  the  following  pro- 
vision: "I  desire  my  said  executor  and 
trustee  to  set  aside  2002.,  and  thereout  pay 
to  my  said  wife,  the  said  Amelia  Howard, 
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the  sum  of  Zl,  monthly  so  long  as  she  re- 
mains unmarried  or  until  the  ssid  sum  of 
2001,  becomes  exhausted,  the  said  payment 
of  3i.  monthly  to  cease  on  my  said  wife 
marrying  again,"  that  upon  the  wife's 
death  without  having  married  again,  and 
before  the  exhaustion  of  the  2002.,  that  her 
estate  was  entitled  to  the  balance. 

This  case  was  in  turn  held  to  govern  the 
decision  in  Mason  v.  Mason,  101  C  T.  N.  8. 
669,  in  which  it  was  held,  where  a  testator 
directed  the  income  of  a  iru^t  to  be  paid 
to  his  daughter  "until  she  shall  marry,  and 
after  her  marriage  shall  pay  to  her  the 
legacy  or  sum  of  £3,000  free  of  legacy  duty 
out  of  the  said  trust  premises,  and  then 
divide  the  balance  thereof  equally  between 
all  my  sons  surviving  me/'  that,  the  daugh- 
ter having  died  unmarried,  her  estate  was 
entitled  to  the  corpus. 

Estate  during  widowhood. 

In  Lester  v.  Kirtley,  83  Ark.  554,  104  8. 
W.  213,  a  testator  provided  "2.  After  the 
payment  of  my  just  debts  and  funeral  ex- 
penses, I  give  to  my  wife,  Elenor  Lester, 
my  entire  estate,  to  wit;  Moneys,  stock, 
and  farm,  for  her  sole  tise  and  support,  and 
it  is  expressly  understood  that  my  entire 
estate  is  to  be  controlled  and  managed  by 
my  said  executors,  that  is  to  say,  James 
T.  and  Nathaniel  T.  Lester,  or  either  of 
them;  that  they,  or  either  of  them,  are  to 
manage  and  control  said  farm,  stock  and 
effects  to  the  best  of  their  judgment  and 
ability  for  the  use  of  my  said  wife  as 
aforesaid.  3.  If  my  wife,  Elenor  Lester, 
should  see  proper,  after  my  decease,  to 
marry  again,  then  in  that  case  she  shall 
have  one  hundred  and  sixty  acres  of  land, 
to  include  the  homestead,  and  one  hundred 
and  fifty  dollars  worth  of  property  out  of 
my  estate,  the  balance  to  be  disponed  of 
as  hereinafter  provided.  4.  After  the  mar- 
riage of  my  wife,  Elenor  Lester,  or  death, 
if  she  should  not  marry,  I  direct  that  said 
executors  shall  advertise  my  entire  prop- 
erty for  sale,  and,  if  it  can  be,  agreeable 
with  all  my  children,  divide  the  same  into 
such  lots  and  parcels  as  shall  give  each  one 
of  my  children  an  equal  share  of  my  prop- 
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presumption,  the  burden  of  proof  is  now 
upon  those  who  claim  that  a  less  estate  was 
intended  by  the  testator."  Kief  el  v.  Kcpp- 
ler,  173  Pa.  181,  33  Atl.  1043.  There  is  no 
devise  over  in  the  present  will;  nor  does 
it  appear  by  words  of  limitation  or  other- 
wise that  the  testator  intended  to  give  his 
wife  an  estate  less  than  a  fee.  The  fee 
given  to  the  wife  was  not  cut  down  to  a 
life  estate  by  the  provision  that  she  was  to 
take  possession  and  enjoy  the  estate  "for 
the  time  that  she  remains  a  widow/'  or 
by  the  further  provision  that  in  the  event 
of  her  marriage  the  estate  was  to  be  divided 
between  herself  and  the  testator's  children 
according  to  the  intestate  law.  There  are 
cases  where  provisions  restricting  a  widow 
to  the  eiyoyment  of  the   property  during 


widowhood  have  been  held  to  limit  the  es- 
tate to  her  life,  and  others  where  the  con- 
trary has  been  ruled,  it  depends  in  each 
instance  upon  the  intent  to  be  gathered 
from  the  will  as  a  whole.  In  Redding  t. 
Rice,  171  Pa.  301,  33  Atl.  330,  Mr.  Justice 
Mitchell  distinguished  the  former  class  of 
cases,  particularly  Cooper  v.  Pogne,  92  Pa. 
254,  37  Am.  Rep.  681,  and  Long  v.  Paul,  127 
Pa.  4u6,  14  Am.  St.  Rep.  862,  17  Atl.  988, 
and  truly  said:  "Precedents  are  of  little 
value  in  the  construction  of  wills,  because, 
when  used  under  different  circumstances 
with  different  context,  the  same  words  mav 
express  different  intentions."  It  was  held 
in  that  case  that  a  devise  to  the  wife  "a» 
long  as  she  remains  my  widow,  and  if  she 
should  get  married  then  she  shall  only  be 


erty;  if  it  cannot  be  so  divided  in  lots  and 
shares,  then  they  shall  sell  to  the  highest 
bidder  and  the  proceeds  be  equally  divided 
between  them  all."  It  was  held  that  the 
widow  did  not  take  a  fee  in  the  real  estate, 
but  that  the  testator's  purpose  was  to  de- 
vise a  life  estate  in  his  entire  property  to 
his  wife  for  her  use  and  support,  subject 
to  be  defeated  by  her  remarriage. 

In  Batterton  v.  Yoakum,  17  111.  288, 
where  a  testator  devised  to  his  wife  his 
entire  estate,  except  such  as  might  be  nec- 
essary to  pay  debts,  "the  said  Nancy  Bat- 
terton, to  all  and  every  thin  sij  over,  so  long 
as  she,  the  said  Nancy  Batterton,  remains 
my  widow  and  no  longer,  then  the  estate 
to  be  enually  divided  among  my  heirs,"  it 
was  held  that  the  evident  intention  of  the 
testator  was  to  vest  in  his  widow  a  life 
estate  in  his  lands,  subject  to  be  defeated 
by  subsequent  marriage. 

In  ^Vfulberry  v.  Mulberry,  50  III.  67,  where 
a  testntor  doviscd  to  his  wife  certain  real 
estate  "to  hold  and  dispose  of  the  same  as 
she  may  see  proper  durin^  her  widowhood," 
it  was  held  that  the  widow  did  not  take 
an  estate  of  inheritance,  but  only  a  limited 
«>8tate  terminating  with  her  widowhood  or 
at  her  death. 

In  Green  v.  Hewitt,  97  111.  113,  37  Am. 
Rep.  105,  where  a  testator  directed:  "I 
pive  and  bequeath  to  my  beloved  wife, 
Elizabeth  Thompson,  the  farm  on  which 
we  now  reside,  [describing  it],  also  all  my 
personal  property  of  every  description,  so 
lonor  as  she  remaira  my  widow;  at  the  ex- 
piration of  that  time  the  whole,  or  what- 
ever remains,  to  descend  to  my  daughter. 
Mary  Thompson,"  it  was  held  that  the  wife 
took  a  mere  life  estate  in  the  entire  gift. 

In  Rose  v.  Hale,  185  HI.  378.  76  Am.  St. 
Rep.  40.  56  N.  E.  1073,  in  which  the  fol- 
lowinsf  testamentary  provision  was  under 
construction:  "I  give,  devise  and  bequeath 
unto  my  beloved  wife  Marinh  Church  the 
farm  on  which  we  now  reside,  [describincr 
it]  thirdly  all  the  live  stock  horses  cattle 
sheep  hosrs  by  me  now  owned  and  kept 
thereon  also  all  the  household  furniture 
wagons,  carriages  and  all  my  farming  im 
plements  and  all  my  personal  property  not 
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herein  enumerated  or  otherwise  disposed  of 
whilst  she  remains  my  widow.  But  if  she 
should  marry  then  it  is  my  will  that  she 
divide  the  farm  and  give  each  of  my  chil- 
dren an  equal  share  after  taking  her 
thirds,"  it  was  held  that  the  will  did  not 
vest  in  the  wife  a  fee  defeasible  on  condi- 
tion of  her  marriage,  but  that  the  estate 
created  was  not  greater  than  an  estate  for 
life. 

In  Kratz  v.  Kratz,  189  111.  276,  59  N.  E. 
519,  where  a  testator  gave  and  devised  to 
his  wife  "during  her  widowhood"  all  his 
property  "absolutely  and  unconditionally,'* 
going  on  to  direct  that  after  the  decease 
of  his  wife  all  the  property  which  his  said 
wife  at  the  time  of  her  death  might  pos- 
sess be  given,  devised,  and  bequeathed  to 
his  only  child  absolutely,  and  on  condition 
that  all  of  the  wife's  just  debts  and  funeral 
expenses  be  paid,  it  was  held  that  the 
widow  took  only  an  estate  for  life  subject 
to  be  terminated  by  her  remarriage. 

In  Saver  v.  Humphrey,  216  111.  426,  75 
N.  E.  170,  where  a  testator  gave  his  wife 
the  rest  and  residue  of  his  estate  "to  hold 
for  the  future  benefit  of  herself  and  chil- 
dren, and  which  she  may  dispose  of  to  our 
children  in  just  and  proper  proportions  as 
necessity  and  due  regard  to  prudence  may 
dictate,  so  long  as  she  remains  unmarried 
and  my  widow,"  it  was  held  that  the  will 
created  in  the  widow  at  most  a  life  estate. 

In  Harmon  v.  Brown,  58  Ind.  207,  where  a 
testator  gave  to  his  wife  "during  her 
widowhood"  all  his  real  and  personal  e>tatr» 
"to  be  held  and  freely  possessed  and  en- 
joyed durine  her  widowhood,"  it  wns  holi 
that  the  widow  did  not  take  the  fee  iv. 
lands  devised  to  her,  but  only  an  estate 
during  widowhood. 

In  Tate  v.  McLain,  74  Ind.  493,  where  a 
testator  provided:  "I  will  and  bequeath 
to  my  beloved  wife,  Minert'a  Tate,  all  the 
residue  of  my  estate,  both  real  and  personal 
property  of  every  description,  to  have  an! 
hold  and  use  as  her  own,  for  the  benefit  of 
herself  and  family,  so  long  as  she  remains 
my  widow,"  going  on  to  provide  that,  in 
case  she  should  marry  again,  then  she 
should   take   as    in   case   of  intestaev.  and 
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entitled  to  one  third  in  said  property/'  gave 
the  widow  a  fee,  and,  as  she  had  not  re- 
married, that  a  conveyance  made  by  her 
vested  an  estate  in  the  grantee  which  be* 
•came  indefeasible  after  her  death.  In  Rohr- 
bach  V.  Sanders,  212  Pa.  636,  62  Atl.  27, 
the  devise  was  to  a  wife,  "provided,  how- 
ever, that  if  my  said  wife  should  again 
marry,  then  I  give  and  devise  the  property 
before  mentioned  to  ifiy  son,"  and  it  was 
held  that  the  widow  took  a  defeasible  fee 
which  upon  her  death  before  marriage  be- 
came an  absolute  fee  simple.  And  in  Scott 
v.  Murray,  218  Pa.  386,  67  Atl.  47,  we  held 


I  that  the  words,  ''so  long  as  she  remains  my 
widow,"  annexed  to  the  grant  of  a  fee,  did 
not  indicate  an  intention  to  cut  down  the 
quantum  of  the  estate. 

In  the  present  case  there  is  sufficient  in 
the  will  to  show  an  intention  that  the  wid- 
ow should  take  a  defeasible  fee,  and  there 
is  not  enough  to  restrict  the  devise  to  an 
estate  for  life.  The  widow  not  having  re- 
married, the  fee  became  absolute  upon  her 
death,  and  the  real  estate  in  question  passed 
under  her  will. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


that,  if  she  s'hould  remain  his  widow  until 
her  death,  then  all  the  residue  of  his  estate, 
including  all  the  real  estate,  should  be  sold 
and  the  proceeds  divided  among  the  chil- 
dren, it  was  held  that  the  wife  did  nol 
take  a  fee  in  the  real  estate,  but  only  an 
estate  during  widowhood. 

In  O'Harrow  v.  Whitney,  85  Ind.  140, 
where  a  testator  devised  all  the  residue  of 
his  estate  to  his  wife  "so  long  as  she  re- 
mains my  widow,"  it  was  held  that  her 
estate  in  point  of  duration  was  limited  to 
the  period  of  her  widowhood. 

In  Levengood  v.  Hoople,  124  Ind.  27,  24 
N.  E.  273,  construing  the  following  testa- 
mentary provision:  "I  give  and  bequeath 
to  my  wife  Mary  and  heirs,  for  her  to 
dispose  of  as  she  sees  best,  sell,  bargain 
and  convey,  as  much  so  as  myself  in  per- 
son, to  all  intents  and  purposes,  in  law  and 
equity,  as  follows,  to  wit:  [describing  cer- 
tain real  and  personal  property],  that  is 
to  say,  during  the  time  she  lives  a  widow 
or  in  my  name.  Then  said  land  is  to  be 
equally  divided  amongst — "  certain  persons, 
— it  was  held  that  the  widow  did  not  take 
a  fee  simple,  upon  condition  that  she  should 
not  remarry,  but  an  estate  during  her 
widowhood  only. 

In  Stivers  v.  Gardner,  88  Iowa,  307,  55 
N.  W.  516,  where  a  testatrix,  after  devisins 
to  her  husband  without  qualification  certain 
described  lands,  and  directing  that  at  his 
death  all  of  said  lands  should  go  to  her 
son,  went  on  to  provide,  "If  my  husband 
should  get  married  after  my  death,  in  that 
event  all  of  said  property,  both  real  and 
personal,  to  revert  to  my  said  son  and 
daughter,"  it  was  held  that  the  husband 
did  not  take  a  fee  simple,  but  only  a  life 
estate  terminable  upon  his  marriage. 

In  Shaw  v.  Shaw,  115  Iowa,  193,  88  N. 
W.  327,  where  a  testator  devised  and  be- 
queathed the  residue  of  his  estate  to  his 
wife  "to  have  and  to  hold  to  her,  my  said 
wife,  80  long  as  she  remain  my  widow; 
then  two  thirds  of  what  is  left  to  go  to 
my  heirs,  to  be  equally  divided,"  it  wap 
held  that  the  wife  did  not  take  a  fee-simple 
title,  but  only  a  life  estate  subject  to  be 
defeated  by  remarriage. 

In  Koonz  v.  Hempy,  142  Iowa,  337,  120 
N.  W.  976,  where  testator  gave  and  be- 
queathed to  his  wife  "all  of  my  real  estatr 
both  real  and  personal  and  mixed  so  long 
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as  she  lives  or  remains  my  widow,  but  in 
ease  my  said  wife  shall  marry  and  ceases 
to  remain  my  widow,  then,  in  that  case  I 
order  and  direct  that  all  my  estate  shall 
he"  divided  in  manner  specified,  it  was  held 
that  such  provision  did  not  vest  in  the 
widow  an  estate  in  fee  if  she  did  not  re- 
marry. 

In  Mohn  v.  Mohn  (Iowa)  126  N.  W.  1127, 
where  a  testator  gave  his  wife  certain  real 
estate  (describing  it)  "during  life  or  so 
long  that  she  shall  remain  my  widow," 
going  on  to  provide  that  after  the  death 
of  his  wife  his  son  should  have  the  land 
described,  it  was  held  that  the  widow  did 
not  take  title  in  fee  simple  absolute,  but 
that  the  will  indicated  an  intention  to  give 
the  land  to  the  widow  only  during  widow- 
hood. 

In  Mudd  V.  MuUican,  11  Ky.  L.  Rep.  417, 
12  S.  W.  263,  385,  where  a  testator  devised 
all  his  property  to  his  wife  "so  long  as 
she  remains  my  widow;  but,  should  she 
marry  or  die,  I  will  one  half  of  my  prop- 
erty to  her,  or,  in  case  of  her  death,  to  her 
relations,  and  the  remaining  half  to  go  to 
my  relations,"  it  was  held  that  a  fee  passed 
to  the  wife  in  one  half  of  the  property. 

In  Mansfield  v.  Mansfield,  75  Me.  509, 
where  a  testator  devised  to  his  wife  all  his 
"property  and  estate  of  any  description  and 
wherever  situate,  to  hold  the  same  so  long 
as  she  shall  remain  my  widow,"  going  on 
to  devise  to  a  son  two  thirds  of  the  same 
property  and  estate  upon  the  termination 
of  the  wife's  estate  therein,  the  remaining 
third  being  devised  to  a  daughter,  it  was 
held  that  the  testator  evidently  intended 
to  give  to  his  wife,  at  best,  but  an  estate 
for  life,  and  to  make  a  devise  over  in  fee 
upon  the  wife's  death  or  marriai]^e  to  the 
son  and  daughter  above  mentioned. 

In  Clark  v.  Tennison,  33  Md.  85,  where 
a  testator  devised  to  his  wife  his  residuary 
estate  so  long  as  she  remained  his  widow, 
and  at  her  death  to  be  equally  divided 
among  the  children,  it  was  held  that  the 
plain  intent  was  that  the  widow  should 
have  the  property  no  longer  than  during 
her  widowhood. 

In  Russell  v.  Wemtz,  88  Md.  210,  44  Atl. 
219,  where  a  testator  bequeathed  to  his 
wife  all  the  residue  of  his  estate,  "to  have 
and  to  hold  and  dispose  off  (sic)  as  she 
may  see  fit,  while  she  remains  single,  and 
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at  her  death  or  marriage,  the  remaining 
property  is  to  he  equally  divided  between 
my  two  daughters/'  it  was  held  that  the 
plain  intent  of  the  testator  was  that  the 
widow  should  have  the  property  no  longer 
than  widowhood. 

In  Knight  v.  Mahoney,  162  Mass.  523, 
9  L.R.A.  573,  25  N.  E.  071,  a  testator 
devised  as  follows:  "I  give  and  bequeath 
to  my  beloved  wife,  Sabra  A.  Knight,  all 
my  real  estate  and  personal  property,  of 
every  kind  and  description,  after  paying 
all  my  debts  and  legal  charges,  and  paying 
out  to  my  children  the  allowances  herein- 
after made,  so  long  as  she  remains  my 
widow."  The  will  contained  no  devise  of 
real  property  except  that  to  the  widow. 
It  was  held  that  the  true  construction  of 
the  will  was  that  the  testator  intended  to 
give  to  his  wife  the  use  of  the  real  estate 
only  so  long  as  she  remained  his  widow. 

In  Fuller  v.  Wilbur,  170  Mass.  506,  49 
N.  E.  916,  a  testator,  after  giving  his  chil- 
dren each  a  trifling  legacy,  proceeded  as 
follows:  "I  give  and  bequeath  to  my  be- 
loved wife,  Pella  L.  Wilbur,  all  my  real 
and  personal  estate  of  whatever  name,  for 
her  sole  use  and  benefit  so  long  as  she 
remains  my  widow,  except  the  legacies  to 
my  children."  It  was  held  that  while  there 
was  some  ground  for  saying  that,  with  the 
exception  of  the  legacies  to  the  children, 
the  widow  took  the  entire  estate  absolutely 
and  in  fee,  subject  to  be  devested  of  it  if 
she  married  again,  the  better  construction, 
and  the  one  according  to  the  weight  of 
authority,  was  that  she  took  a  life  estate 
determinable  on  remarriage,  the  court  say- 
ing: "The  words  'so  long  as  she  remains 
my  widow'  imply  a  continuance  of  the  es- 
tate during  widowhood,  and  no  longer;  and 
at  most  it  could  not  extend  beyond  her  life. 
Further,  the  estate  is  given  to  her  for  her 
'use  and  benefit,'  which  are  apt  words  in 
connection  with  a  life  estate,  but  which 
hardly  would  be  used  where  the  intention 
was  to  give  an  absolute  estate,  and  to 
render  it  liable  to  be  defeated  on  the  hap- 
pening of  some  future  event.  Neither  are 
there  any  words  which  give  her  a  power  of 
disposition  over  the  estate.  It  is  true  that 
an  unqualified  gift  of  the  Uf<e,  income,  or 
improvement  of  personal  property  vests  the 
property  absolutely  in  the  taker.  But  the 
gift  here  was  not  unqualified." 

In  Hasb  v.  Schneeberger,  147  Mich.  583, 
111  N.  W.  185,  yrhere  a  testator  devised  to 
his  wife  a  farm  **to  be  enjoyed  by  her  as 
long  as  she  shall  remain  my  widow.  In 
case  of  her  marriage,  my  daughter  Caroline 
shall  take  the  said  farm,  to  be  enjoyed  by 
her  during  her  life,  and  after  her  decease 
the  said  farm  shall  be  divided  among  her 
issue,"  it  was  held  that  the  widow  took  a 
life  estate  terminable  upon  remarriage. 

In  Peck  V.  GrifTis,  148  Mich.  682,  112  N. 
W.  722,  a  testator  devised  to  his  wife  cer- 
tain lands  "to  have  and  to  hold  the  same 
as  long  as  she  remains  my  widow;  but  if 
she  shall  marry  again,  I  request  and  direct 
that  she  soil  said  lot  and  divide  the  pro- 
ci^eds  of  Bvch  sale  equally  between  herself 
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and  my  sons  ...  I  also  give  and  be- 
queath to  my  wife  all  my  persona!  prop- 
erty ...  to  be  used  and  disposed  of 
by  her  as  she  may  think  best  and  proper." 
It  was  held  that,  in  view  of  the  langua^ 
employed  and  the   fact  that  testator  dis- 

{>osed  of  his  personal  property  absolutely, 
lis  real  estate  upon  condition,  and  to  the 
same  person,  it  waa  his  intention  to  devise 
to  the  wife  no  more  than  an  oatate  for  her 
life,  rather  than  an  estate  in  fee  subject 
to  be  devested  if  she  should  remarry. 

In  Morgan  v.  Morgan,  41  N.  J.  Eq.  235, 
3  Atl.  03,  where  a  testator  devised  to  his 
wife  all  his  household  goods  and  furniture, 
"also  one  third  of  the  income  or  interest 
of  my  estate  during  her  widowhood,  in  lieu 
of  dower,"  it  was  held  that  the  widow's 
interest  in  the  household  goods  and  furni- 
ture was  subject  to  the  same  limitation 
as  the  gift  of  one  third  of  the  income,  to 
an  estate  for  life. 

In  Dubois  v.  Van  Valen,  61  N.  J.  Eq.  331, 
48  Atl.  241,  where  a  testator  devised  as 
follows:  "To  my  wife,  Eliza  Van  Valen, 
all  my  real  and  personal  property  for  her 
use  and  benefit  so  long  as  she  remaini  mj 
widow,  but  should  she  marry  then  the  prop- 
erty, real  and  personal,  remaining,  shall 
immediately  or  as  soon  as  possible  be 
equally  divided  among  my  children  then 
living,"  etc.,  it  was  held  that  it  was  plainly 
the  testator's  intention  to  confine  his  wife*s 
estate  to  one  for  life. 

In  Place  v.  Burlingame,  75  Hun,  432,  27 
N.  Y.  Supp.  674,  (affirmed  without  opinion 
in  149  N.  Y.  617,  44  N.  £.  1128)  the  will 
under  construction  contained  the  following 
clause:  "I  give  and  bequeath  to  my  wife, 
Johanna  Jones,  my  real  estate  in  the  town 
of  Willett,  and  appurtenances  thereunto  be- 
longing, together  with  all  my  household 
furniture,  or  rather  the  use  thereof  during 
the  period  that  she  may  live  and  remain 
my  widow;  her  furniture,  bedding,  etc, that 
she  had  of  her  own  when  I  married  her  is 
to  be  at  her  disposal.  I  also  give  to  her 
my  cow  free  and  clear.  Also,  further,  I 
give  to  her  one  hundred  dollars,  said  hun- 
dred dollars  to  be  paid  to  her  by  my  ex- 
ecutors, hereinafter  named,  within  two 
years  after  my  decease,  and  the  other  prop- 
erty above  named  she  is  to  have  at  my 
decease."  It  was  held  that  the  language 
of  the  will  limited  the  wife  to  the  use  of 
the  property,  both  real  and  personal,  dur- 
ing the  period  of  her  life,  subject  to  an 
earlier  determination  in  case  of  her  remar- 
riage,— such  construction  being  aided  by 
the  presence  of  a  residuary  clause  in  the 
will. 

In  Kausch  v.  Rausch,  64  N.  Y.  S.  R  490, 
31  N.  Y.  Snpp.  786,  where  a  testator  de- 
vised to  his  wife  all  his  estate,  *to  be  her 
own  as  long  she  remains  my  widow,"  |oing 
on  to  make  provision  in  the  event  or  her 
remarrying,  it  was  held  that  the  widow 
took  no  more  than  a  life  estate. 

In  Corbitt  v.  Corbitt,  54  N.  (X  (1  Jones, 
Eq.)  114,  where  a  testator  devised  to  hit 
wife  certain  negroes  "and  all  my  household 
and  kitchen  furniture  and  farming  utensils, 
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aa  Bees  proper,  during  her  widowhood,  and 
a  Borrel  mare  and  colt,  and  her  choice  of 
four  head  of  cow  cattle,  and  all  my  stock 
of  hogs  and  sheep,  and  my  crop  of  com, 
wheat  and  oats,  to  dispose  of  as  she  may 
think  proper,"  the  remainder  in  the  slaves 
being  in  a  subsequent  clause  given  to  his 
"lawful  heirs,"  it  was  held  that  the  widow 
did  not  take  an  absolute  estate  in  the 
negroes,  but  one  during  widowhood  only. 

In  Re  Brooks,  125  N.  G.  136,  34  S.  W. 
265,  where  testator  devised  to  his  wife  all 
his  property,  *'to  have  and  possess  as  lon^ 
as  she  remains  my  widow.  Should  she 
remarry,  then  the  law  is  my  will/'  it  was 
held  that  the  lan^age  of  the  will  clearly 
showed  that  the  intention  of  the  testator 
was  to  limit  the  estate  of  the  widow  to 
a  life  interest,  notwithstanding  his  failure 
to  dispose  of  the  reversion,  which,  as  is 
apparent,  would  go  by  descent  to  the  same 
persons  to  whom  the  property  was  limited 
in  event  of  a  remarriage. 

In  Sink  v.  Sink,  150  N.  C.  444,  64  S.  E. 
193,  the  following  testamentary  provision 
was  up  for  construction:  ''I  give  and  be- 
queath to  my  beloved  wife  Mahaley  the 
remainder  of  my  land,  after  selling  off,  as 
directed  in  the  tenth  item,  whatever  there 
may  be  remaining,  to  have  and  to  hold  to 
her  own  proper  use  and  behoof,  to  embrace 
my  mansion  house  and  other  outhouses  and 
improvements  of  the  land  I  now  live  on, 
during  the  term  of  her  widowhood,  and 
after  her  marriage  to  be  equally  divided 
between  my  brother  and  sisters  or  their 
legal  representatives  share  and  share  alike." 
It  was  held  that,  although  there  was  no 
general  residuary  clause  in  the  will,  the 
estate  in  the  land  devised  to  the  widow 
could  not  endure  beyond  her  life.  It  ap- 
peared, however,  that  the  brother  and  sis- 
ters to  whom  the  property  was  limited  in 
the  event  of  remarriage  were  testator's 
legal  heirs,  and  so  would  take  the  remainder 
not  disposed  of  by  the  will. 

In  Winchester  v.  Hoover,  42  Or.  310,  70 
Pae.  1035,  it  was  held  that  under  a  devise 
to  testator's  wife,  "to  have  and  hold  during 
her  life  or  while  she  shall  remain  unmar- 
ried, to  pay  my  debts,  to  support  herself, 
and  to  maintain  and  educate  minor  children, 
and  at  her  death  or  marriage  the  said  prop- 
erty to  descend  in  equal  proportions  or 
shares  to  all  my  children,"  the  wife  did  not 
take  title  to  the  property  in  fee,  but  only 
an  estate  for  life. 

In  Boyd  v.  Bigham,  4  Pa.  102,  it  was  held 
that  under  a  devise  of  testator's  estate  to 
his  wife,  ''her  heirs  and  assigns  forever, 
and  to  will  the  same  to  whom  she  pleasec^ 
(on  condition  she  remain  my  widow)  anrl 
in  case  of  marriage  or  death  without  a  will, 
I  desire  my  estate  real  and  pergonal"  to 
be  disposed  of  in  manner  specified,  the 
widow  took  an  estate  for  life,  with  concur- 
rent remainders  in  fee  to  her  appointees, 
or  the  persons  designated  by  the  testator, 
dependent  on  a  contingency  with  a  double 
aspect. 

In  Cooper  v.  Pogue,  92  Pa.  254,  37  Am.  | 
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Rep.  681,  in  which  the  following  testamen- 
tary provision  was  under  coastruction : 
"To  my  beloved  wife,  Sarah  Pogue  (so  long 
as  she  remains  my  widow)  I  give  all  the 
income  of  the  home  farm,  on  which  I  now 
live,  containing  two  hundred  acres,  more  or 
less,  with  all  the  tenements  and  appurte- 
nances belonging  thereto,  together  with  all 
the  products  arising  therefrom,  also  the 
mansion  house  in  which  I  live,  together 
with  all  belonging  to  it,  and  all  that  is 
in  it,  or  about  it,  I  give  to  my  beloved 
wife,  Sarah  Pogue,  the  same  to  be  hers,  and 
to  belong  to  her  forever,"  it  was  held  that 
the  testator  clearly  intended  to  devise  to 
his  wife  an  estate  in  the  land  less  than  a 
fee,  and  that  the  fact  that  he  did  not  de- 
vise the  remainder  was  insufficient  to  over- 
come or  change  the  effect  of  the  language 
giving  his  wife  a  life  estate  only. 

In  Long  V.  Paul,  127  Pa.  456,  14  Am.  St. 
Rep.  862,  17  Atl.  988,  the  following  testa- 
mentary provision  was  under  construction: 
"I  also  give  devise  and  bequeath  to  her  my 
said  wife  Sarah  Maurer  all  my  improve- 
ments and  income  of  my  messuage  and  lot 
and  house  where  I  now  live  and  all  that 
peace  of  land  where  Samuel  Weary  lived 
now  deceased  bud  now  occupied  by  his  wido 
Otharine  Weary  on  which  a  dwelling  house 
and  bam  is  on  containing  93  acres  more 
or  less  with  its  appurtenances;  and  all  that, 
piece  or  parcels  of  land  situated  &c  here 
described  on  the  South  by  Mahanoy  Creek 
on  the  West  by  Benjamin  Kness  and  others 
on  the  *  North  by  land  of  the  estate  of 
Thomas  Henninger  on  the  east  by  lands  of 
Amos  Vastine  and  my  beloved  wife  Sarah 
Maurer  is  to  pay  all  my  debt  and  if  she 
cannot  pay  it  she  shall  sell  so  much  of 
the  land  to  pay  for  the  rest  of  the  land 
and  keep  it  lor  her  one  youse,  as  long  as 
she  keeps  my  name  and  after  she  marries 
and  dound  keep  my  name  any  more  she 
shall  have  the  one  half  of  all  my  real  and 
personel  property  for  her  own  youse  and 
the  other  half  I  beques  to  my  3  sisters 
share  and  shore  alike  .  .  .  Lastly  I  ap- 
point my  esteemed  friend  Jarred  Henninger 
to  be  the  executor  of  this  my  last  will  and 
testament  after  my  beloved  wife  Sarah 
Maurer  dound  keep  my  name  my  above 
executor  shall  thevide  it  to  my  wife  the 
one  half  of  all  real  and  persona  II  property 
and  the  other  half  to  my  three  sisters  share 
and  share  alike  if  can  be  devided  without 
spoyling  the  hole  if  spoyling  the  hole  he 
shall  selling  it  at  public  sale  and  divided 
the  money  is  directed."  It  was  held  that 
taking  the  whole  will  together,  the  testa- 
tor's intention  was  reasonably  clear  to  give 
his  wife  the  use  and  income  of  his  whole 
estate  so  long  as  she  remained  his  widow, 
and  of  half  of  it  in  case  she  remarried,  but 
not  in  either  event  to  srive  her  more  than 
a  life  estate  in  the  realty.  The  court  said 
that,  although  it  was  by  no  means  clear 
that  the  widow  would  have  taken  one  half 
absolutely  in  event  of  her  remarriage,  yet 
assuming  that  she  would,  it  could  not  be 
said   as  a   matter  of  law   that   it   was  a 
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larger  or  more  favorable  provision  for  her 
than  that  made  in  case  she  should  not 
marry  again. 

In  Patton  v.  Church,  168  Pa.  321,  31 
Atl.  1079|  it  was  held  that  under  a  de- 
vise to  testator's  wife  of  certain  realty 
and  personalty,  "to  be  occupied  and  used 
by  her  as  and  for  a  family  home  during 
her  widowhood,"  the  widow  took  no  more 
than  a  life  estate. 

In  Yetzer  v.  Brisse,  190  Pa.  346,  42  Atl. 
677,  where  a  testator  devised  to  his  wife 
all  his  property  "for  her  to  have,  to  hold, 
and  to  enjoy  during  her  natural  life,  or 
so  long  as  she  shall  remain  my  widow,"  it 
wj»«»  *'oM  +^«+  the  estate  devised  was  not 
An  estate  in  fee. 

In  Geist's  Estate,  193  Pa.  398,  45  Atl. 
437,  where  a  testator  made  provision  for 
his  widow  by  giving  her  **all  his  household 
and  kitchen  furniture,  horses,  cattle,  and 
farm  implements  and  other  goods  .  .  . 
or  as  much  thereof  as  she  may  need  durin<! 
the  time  she  shall  remain  my  widow  livin^; 
And  unmarried,"  going  on  to  direct  that  all 
goods  not  retained  or  needed  by  her  should 
t>e  sold  by  his  executor,  that  she  should 
have  the  full  control  of  the  farm,  and  that 
after  her  death  the  farm  should  be  sold  and 
the  proceeds  divided,  it  was  held  that,  in 
view  of  all  the  provisions  of  the  will,  the 
testator  did  not  make  an  unqualified  gift 
of  his  personal  estate  to  his  wife,  but  gave 
her  only  so  much  thereof  as  she  might  need 
•during  life  or  while  she  remained  hi<«  widow. 

In  McGuire's  Appeal,  8  Sadler  (Pa.)  177, 
11  Atl.  72,  where  a  testator  devised  to  his 
daughter-in-law,  "while  she  remains  the 
widow  of  [naming  his  sop]  in  fee  simple 
the  tract  of  land  upon  which  the  said 
widow  now  resides,"  the  court  said  that 
they  were  inclined  to  think  that  the  devisee 
took  but  a  life  estate. 

In  Long  V.  Hill,  29  Pa.  Super.  Ct.  606, 
where  a  testator  gave  his  wife  all  his  es- 
tate, "to  be  held  by  her  for  her  own  use 
and  benefit  so  long  as  she  shall  remain  my 
widow,"  and  the  sub9e^uent  portion  of  the 
will  conferred  upon  his  executors  full  power 
and  authority  to  convey  any  portion  of 
his  real  estate  in  fee  simple,  it  was  held 
that  the  wife  took  only  an  estate  for  life 
defeasible  on  her  remarriage,  as  otherwise 
the  power  of  sale  would  have  nothing  to 
operate  on. 

In  Schaeffer  v.  Messersmith,  10  Pa.  Co. 
Ct.  366,  where  a  testator,  after  givincj  to 
his  wife,  in  words  which,  standing  alone, 
would  be  held  to  import  a  devise  in  fee 
simple,  certain  described  real  estate  and 
alao  pn  annuity,  went  on  to  provide  that 
"should  she,  my  wife  Mary,  marry  again 
at  any  time  after  my  decease,  then  and  in 
that  case  .  .  .  the  said  above-mentioned 
annuity  of  $250,  and  all  the  other  legacies 
and  bequests  hereby  by  me  given  or  in- 
tended her,  shall  cease  and  be  void  to  all 
intents  and  purposes,  anything  to  the  con- 
trary notwithstanding,"  it  was  held,  in 
view  of  the  omission  from  the  operative 
clause  of  the  word  "forever,"  used  else 
where  where  an  absolute  gift  was  clearly 
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contemplated,  and  the  reference  tbronohoat 
the  will  to  the  provisions  for  his  wife  as 
"legacies  and  bequests,"  and  upon  the 
ground  that  the  testator's  design  was  not 
to  prevent  the  remarriage  of  his  widow,  but 
simply  to  provide  her  with  the  means  of 
support  until  she  should  have  someone  else 
capable  of  maintaining  and  bound  to  main- 
tain her,  and  to  guard  against  the  employ- 
ment of  his  property  to  maintain  the  chil- 
dren of  the  second  marriage,  by  devoting 
it  thereafter  to  the  better  provision  of  his 
own  children, — that  the  testator  meant,  not 
to  convey  a  fee,  but  simply  to  limit  the 
estate  given  the  wife  to  the  period  of  her 
widowhood. 

In  Padfield's  Estate,  10  Kulp,  184,  where 
a  testator  made  the  following  provision: 
"I  give,  devise  and  bequeath  to  my  wife 
Ann,  all  my  property,  real,  personal  and 
mixed,  of  what  nature  and  kind  soever  and 
wheresoever  the  same  shall  be  at  the  time 
of  my  death.  2.  The  above  shall  continue 
in  force  so  long  as  my  wife  remains  a 
widow.  3.  Upon  the  second  marriage  I 
direct  that  all  the  property  that  shall  re- 
main with  her,  such  as  I  willed  to  her,  be 
equally  divided  among  my  four  children," 
it  was  held  that  the  widow  took  no  more 
than  an  estate  for  life. 

In  Re  Musser,  12  York  Leg.  Record  145 
(as  digested  in  vol.  9  of  the  General  J>ige8t), 
it  was  held  that  where  a  testator  gave  his 
wife  the  use,  benefit,  and  control  of  all  his 
estate  so  long  as  she  should  remain  his 
widow,  with  power  to  sell,  and  after  her 
death  or  marriage  the  residue  to  be  divided 
among  his  heirs,  the  widow  took  a  life  es- 
tate with  power  of  consumption  and  dis- 
position. 

In  Joyce  v.  Bode,  74  S.  a  164,  54  S.  E. 
239,  the  construction  of  the  following  pro- 
visions of   the   will    of   a   rather   illiterate 
testator  was  in  question:     "I  give,  devise 
and  bequeath  to  my  wife  Mary  Meagher  of 
Oiarleston  and  State  aforesaid  all  My  Real 
Estate  and   Personal   Property  of  which  I 
may    die    Seized    and    Possessed    of  and    I 
Nominate,  Constitute  and  appoint  My  Wife. 
Mary    Meajfher    of    Charleston    and    State 
aforesaid.  Executrix  of  this  My  last  Will 
and   Testament   Without  Bond  *as  long  ax 
she  Remains  My  Widow,  but  if  She  pets 
\farried    again    then    her    authority    must 
seize  and  all  My  Real  Estate  and  Personal 
Propertj'  must  be  sold  and  I  make  the  fol- 
lowing Bequests:    [such  bequests  being  for 
a  monument,  the  care  of  cemetery  lots,  the 
saying  of  masses,  and  for  certain  charitable 
purposes]    and    after   My   Wifes   Death  or 
if  She  gets  Married  again  then  I  Nominate. 
Constitute  and  appoint  the  Rev.  D.  J.  Qui?- 
ley  or  his  Successor  Executor  of  this  Mv 
last   Will   and   Testament   giving  him  full 
Power  and  authority  to  Sell  or  any  Part 
of  My  Estate  Real  Personal  or  Mixed  and 
at  Such  times  and  Such  terms  and  for  Sueb 
Purposes  as  he  May  deem  Well  at  Public 
or  at  Private  Sale.**    It  was  held  that  the 
intention  of  the  testator,  as  gathered  fron 
the  various  provisions  of  the  will,  was  to 
give  to  the  wife  but  a  life  estate  at  most» 
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and  that  the  bequests  and  the  residue  were 
to  become  operative  upon  her  remarriage  or 
death. 

In  Seaboard  Air  Line  R.  Co.  v.  Garrett 
(S.  C.)  67  S.  E.  903,  it  was  held,  construing 
the  following  testamentary  provision:  **1 
give  and  bequeath  to  my  beloved  wife, 
Penelope  C.  Tucker,  so  long  as  she  remains 
a  widow,  all  the  other  property  that  I  may 
possess  at  the  time  of  my  death;  and  in 
case  she  never  marries  again  the  division  of 
the  property  among  our  children  shall  be 
according  to  her  will.  But  in  case  she 
marries  again,  then  all  my  property,  ex- 
cept the  ten-thousand-dollar  policy  in  the 
Piedmont  Life  Insurance  Company,  shall  be 
equally  divided  between  my  children  and 
their  heirs,  to  have  and  to  hold  forever," — 
that  the  widow  took  a  life  estate  defeasible 
on  h«*r  marriage,  with  power  of  appoint- 
ment in  case  she  never  married  again,  and, 
in  case  of  her  marriage  or  in  default  of 
appointment,  the  property  was  to  be  equal- 
ly divided  between  the  children  and  their 
heirs. 

In  Gourley  v.  Thompson,  2  Sneed,  387, 
which  involved  the  construction  of  the  fol- 
lowing provisions  of  an  obscurely  worded 
will:  **It  is  my  will  that  my  wife,  Mary 
H.  Parker,  and  James  R.  Walsh,  is  to  live 
on  my  farm,  and,  also,  Margaret  Gourley 
to  remain  in  the  family  free  from  any 
charge  for  board.  It  is  my  will  that  if 
my  wife  should  marry,  that  she  is  then 
to  take  one  half  of  my  estate,  and  the 
remainder  to  go  to  my  lawful  heirs,"  it 
was  held  that  the  estate  of  the  wife  was 
not  absolute  in  the  whole  property,  or  any 
part  of  it,  except  in  the  event  of  a  division 
in  case  she  should  marry,  as  the  reasons 
and  objects  of  the  testator  did  not  require 
that  she  should  have  a  greater  estate. 

In  Newman  v.  Newman,  60  W.  Va.  371, 
7  I^R.A.(N.S.)  370,  55  S.  E.  377,  where  a 
testator  directed  as  follows:  "I  do  hereby 
authorize  my  beloved  widow  to  dispose  of 
my  property  real  and  personal  when  it 
shall  be  for  the  benefit  of  the  family  and 
in  aU  cases  it  shall  be  lesral  in  law  for  the 
benefit  of  my  eight  children  [naming  them]. 
And  the  court  is  not  to  require  "security 
for  the  faithful  discharge  as  I  have  un- 
bounded confidence  in  her  virtue  and  love 
for  the  interest  of  those  she  is  left  to  pro- 
tect. Subject  however  to  the  possibility 
that  she  should  become  the  wife  of  another 
man;  in  that  event,  she  is  to  surrender  my 
childrens'  property  as  before  named  to  my 
brother- in -laws  [naming  them]  who  I  do 
appoint  my  Executors  in  that  contingency," 
— it  was  held  that  the  will  did  not  vest  in 
the  widow  an  absolute  fee  estate,  but 
vested  in  her  a  life  estate,  and  created  a 
trust  in  her  as  trustee  for  the  benefit  of 
her  children. 

In  Giles  v.  Little.  104  U.  R.  291.  26  L.  ed. 
745,  a  testntor's  will  contained  the  follow- 
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ing  sole   bequest:      "After   all    my  lawful 
debts  are  paid  and  discharged,  the  residue 
of    my    estate^    real    and    personal,    I    give 
bequeath  and  dispose  of  as  follows,  to  wit: 
to   my   beloved   wife,   Edith 'J.   Dawson,   I 
give  and  bequeath  all  my  estate,  real  and 
personal,   of   which   I   may   die  seised,  the 
same    to    remain   and    be    hers,    wiih    full 
power,   right  and  authority   to  dispose  of 
the  same,  as  to  her  shall  seem  meet  and 
proper,   so   long   as    she    shall    remain   my 
widow;  upon  the  express  condition  that,  if 
she  shall  marry  again,  then  it  is  my  will 
that   all  of  the  estate  hereiii   bequeathed, 
or  whatever  may  remain,  shall  go  to  my 
surviving  children,  share  and  share  alike; 
and  in  case  any  of  my  children  should  have 
deceased,  leaving  issue,  then  the   issue  so 
left  to  receive  the  share  to  whjch  said  child 
would  be  entitled."     It  was   held   that   it 
was   not   the   purpose   of    the   testator   to 
devise  an  estate  in  fee  to  his  wife,  but  that 
he  intended  to  give  her  an  estate  for  life 
in  his  property,  subject  to  be  devested  on 
her  contracting  a  second  marriage,  and,  on 
the   determination   of   the    wife's    interest, 
either  by  her  death  or  marriage,  then  an 
estate  in  fee  to  his  children.    The  force  of 
this  decision  is,  however,  considerably  im- 
paired by  the  case  of  Roberts  v.  Lewis,  153 
U.  S.  367,  38  L.  ed.  747,  14  Sup.  Ct.  Rep. 
945,  which  involved  the  construction  of  the 
same  will,  and   which,  after   stating  that 
in   the   earlier   case   the   efl'ect    of   certain 
Nebraska  statutes  providing  that  every  de- 
vise of  land  should  be  construed  to  convey 
all   the   devisor's  estate   therein,   unless   it 
should  clearly  appear  that  he  intended  to 
convey   a   less   estate,   and    that   technical 
word&  of  inheritance  should  not  be  neces- 
sary to  create  or  convey  an  estate  in  fee 
simple,  was  not  properly  presented  for  the 
consideration  of  the  court,  refers  with  ap- 
proval to  the  decision  of  the  Nebraska  su- 
preme court  in  Little  v.  Giles,  25  Neb.  321, 
41  N.  W.  186,  in  which  it  was  held  that 
the  widow  took  an  estate  in  fee.     It  not 
being    necessary,    however,    to    go    further 
than  to  hold  that  the  widow  had  power  to 
convey  in  fee,  the  court  declined  to  express 
a  positive  opinion  as  to   the   quantum  of 
estate  taken  by  her. 

Although  not  strictly  within  the  scope  of 
this  note,  the  case  of  Harlow  v.  Bailey,  189 
Mass.  208,  75  N.  E.  259,  may  be  of  interest 
in  the  present  connection.  There  a  testa- 
trix devised  to  her  sister  a  house  "so  long 
as  she  shall  remain  unmarried,"  with  au- 
thority to  the  devisee  to  sell  the  real  estate 
and  "to  invest  and  reinvest  safely  the  pro- 
ceeds of  such  sale  and  to  receive  and  ap- 
propriate to  her  own  use  the  income  of  such 
investments  so  long  as  she  shall  remain 
unmarried."  It  was  held  that  the  devisee 
did  not  take  a  fee,  but  only  a  life  estate 
with  power  of  sale,  terminable  on  her  mar- 
'•'age.  E.  S.  O. 
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T.  W.  WELLER  et  al.,  Appts., 

V. 

J.  T.  CAMP. 
(—  Ala.  — ,  62  So.  929.) 

Bailee  —  lilrfng^  team  —  conversion. 

1.  One  hiring  horses  to  draw  castings 
along  a  public  road  does  not  convert  a  team 
by  detaching  it  from  the  wagon  on  which 
it  is  working,  and  attaching  it  to  one  of 
his  own  wliich  has  become  stalled  on  a  de- 
fective road,  to  assist  in  getting  it  out,  so 
as  to  render  hi  in  liable  for  an  accident  to 
it  while  it  is  so  engaged. 

Evidence  —  injury  to  horse  while  In 
possession  oC  bailee  —  burden  of 
proof. 

2.  V\  here  a  hired  horse  injured  while  in 
possession  of  the  bailee  was  at  the  time 
m  charge  of  a  driver  furnished  by  the 
owner,  the  bailee  is  not  bound  to  establish 
his  freedom  from  negligence  in  the  first  in- 
stance, but  the  burden  of  showing  his  negli- 
gence is  on  the  owner. 

Same  —  opinions  —  questions    for   jury. 

8.  Upon  the  question  of  negligence  on 
the  part  of  a  bailee  of  a  horse,  which  re- 
sulted in  its  injury,  opinion  evidence  is  not 
admissible  as  to  whether  or  not  the  vehicle 
was  properly  loaded  and  the  driver  was 
acting  under  the  direction  of  the  bailee, 
such  questions  being  for  the  decision  of  the 
jury. 

Same  —  rejected  testimony  ^  failure  to 

show  relevancy. 

4.  It  is  not  reversible  error  to  re^se  to 
permit  a  question  to  be  put  to  a  witness 
who  was  a  bystander  at  a  time  when  a 
horse  was  injured,  as  to  a  remark  which 
he  made  to  the  driver,  if  it  is  not  made  to 
appear  that  the  expected  answer  would  be 
relevant  to  any  issue  in'  the  case. 

(May  12,  1910.) 

APPEAL  by  defendants  from  a  judgment 
of  the  City  Court  of  Birmingham  in 
plaintiff's,  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  conversion 
of  a  horse.    Reversed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 


Messrs.  W.  T.  Hill  and  James  A. 
Mitchell,  for  appellants  .- 

When  one  hires  a  horse  from  another, 
and,  pursuant  to  the  contract  of  hiring, 
the  owner  sends  his  own  servant  along  to 
drive  the  horse  while  being  used  for  the 
hirer,  the  hirer  of  the  horse  is  not  respon- 
sible for  an  injury  to  it  which  is  caused  by 
the  act  of  the  driver. 

2  Cyc.  Law  &  Proc.  p.  312;  Hughes  t. 
Boyer,  9  Watts,  556;  De  Voin  v.  Michigan 
Lumber  Co.  64  Wis.  616,  50  Am.  Rep.  649, 
26  N.  W.  652;  Huff  v.  Ford,  126  Mass.  24, 
30  Am.  Rep.  645. 

As  the  plaintiff's  own  driver  was  driving 
the  horse,  the  burden  of  proof  is  oo  the 
plaintiff  to  show  that  the  horse  was  lost 
or  injured  through  the  negligenoe  of  the 
defendants. 

Leach  v.  French,  69  Me.  389,  31  Am. 
Rep.  296;  Harrington  v.  Snyder,  3  Barb. 
380;  Carrier  v.  Dorrance,  19  8.  G  30; 
Malaney  v.  Taft,  60  Vt.  671,  6  Am.  St. 
Rep.  135,  15  Atl.  326;  Cooper  v.  Barton, 
3  Campb.  6,  note;  McDonald  v.  Miser,  25 
Ohio  C.  C.  753. 

Messrs.  liondon  St  Fitts  for  appellee. 

Sayre,  J.,  delivered  the  opmion  of  the 
court: 

In  Posey  v.  Hair,  12  Ala.  567,  it  was 
said  that  the  certainty  required  in  declara- 
tion or  plea  is  such  a  statement  of  the 
facts  constituting  the  cause  of  action  or 
ground  of  defense,  as  will  enable  them  to  be 
understood  by  the  party  who  is  to  answer 
them,  the  jury  who  are  to  ascertain  their 
truth,  and  the  court  which  is  to  give  judg- 
ment. The  later  statute  (Code,  S  6321), 
which  enjoins  brevity  as  far  as  consistent 
with  perspicuity,  and  the  presentation  of 
facts  in  an  intelligible  form,  so  that  a  mate- 
rial issue  in  law  or  fact  can  be  taken 
thereon  by  the  adverse  party,  has  not  im- 
paired the  substance  of  the  requirement 
stated  in  the  early  cases,  though  it  may  be 
admitted  that  in  some  late  cases  the  limit 
has  been  reached  in  permitting  the  allega- 
tion of  mere  conclusions.  No  fault  is  to 
be  found  with  the  complaint  in  question 
It  is  meritorious  as  a  clear  statement  of 


Note.  —  Liability  of  hirer  for  injury  to 
horse  while  being  used  for  a  purpose 
other  than  that  for  which  it  woe 
hired. 

The  use  of  a  hired  horse  for  a  longer  trip 
than  that  contemplated  in  the  contract  of 
hiring  will  render  the  hirer  liable  for  loss 
of  or  injury  to  the  horse,  where  such  loss 
or  injury  was  the  result  of  the  longer  trip. 
Broussard  v.  Sells-Floto  Show  (Tex.  Civ. 
App.)   128  S.  W.  439. 

But  it  has  been  held  that  the  hirer  of 
a  horpe,  although  he  violates  the  contract 
28  L.R,A.(N.S.) 


of  hiring,  is  not  liable  where  the  loss  or 
injury  was  not  the  result  of  driving  the 
excessive  distance.  Carney  v.  Rease,  60 
W.  Va.  676,  55  S.  E.  729. 

It  was  held  in  Ledbetter  v.  Thomas,  130 
Ala.  299,  30  So.  342,  that  the  hirer  of  a 
team  of  mules  was  liable  for  the  death  of 
one  of  them  as  for  a  conversion,  by  reason 
of  their  use  on  a  farming  implement  other 
than  the  one  for  wliich  they  were  faired. 
and  for  a  longer  period  of  time. 

The  earlier  cases  upon  this  question  will 
be  found  in  the  note  to  Doolittle  v.  Shaw. 
26  L.R.A.  366.  W.  A.  a 
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plaintiff's  case  without  the  encumbrance 
of  unnecessary  detail,  and,  as  to  substance, 
meets  every  requirement  of  early  case  or 
later  statute. 

There  is  no  dispute  but  that  the  plaintiff 
hired  to  defendants  two  teams,  each  con- 
sisting of  a  wagon  and  two  horses,  to  be 
used  by  the  defendants  in  hauling  heavy 
castings  between  the  Lynn  Iron  Works  and 
defendants'  place  of  business  in   the  city 
of  Bi^^lingham.    Defendants  were  to  load 
and  unload  the  wagons.    Plaintiff  furnished 
drivers    for   his    teams.    Defendants'  were 
to  pay  for  the  teams  by  the  hour.    At  the 
same  time  defendants  had  teams  of  their 
own  engaged  in  the  same  business.    All  the 
teams    were    driven   along   the    customary 
route  between  the  points  indicated.    At  a 
point  where  the  paving  had  been  torn  up, 
one  of  defendants'  wagons  got  into  a  hole 
or  ditch  from  which  the  team  was  unable  to 
move  it.     Thereupon  the  driver  of  one  of 
plaintiff's  teams,  who  had  just  had  a  similar 
experience  at  the  same  place»  unhitched  his 
team  and  took  it  back  to  help  defendants' 
team;  and  because  his  team  would  not  work 
in  the  lead,  hitched  them  to  defendants' 
wagon  with  defendants'  team  in  the  lead. 
The  driver  did  this  of  his  own  initiative, 
but  it  is  clear  that  one  of  the  defendants 
approved  and  acquiesced.    In  the  effort  to  ex- 
tricate the  wagon  from  the  hole  or  ditch,  the 
easting  fell  from  the  wagon  upon  plaintiff's 
horse,  killing  It.    There  was  dispute  as  to 
whether  the  accident  resulted  from  the  neg- 
ligent manner  in  which,  according  to  plain- 
tiff's contention,  the  casting  had  been  placed 
upon   the   wagon,  and   whether   negligence 
of   the  driver  in  the  management   of  his 
team  did  not  cause  or  proximately  contrib- 
ute to  the  result.    These  matters  Of  dis- 
pute became  thereby  questions  for  the  deci- 
sion  of    the   jury,   and    appellee    contends 
that,   upon    the    facts   and    tendencies    de- 
tailed,   it    was    a    question    for    the    jury 
whether   there  had  been   a   conversion   of 
plaintiff's  team  as  allesred  in  count  A  of  the 
complaint.    And  so  the  court  below  ruled. 
But  we  are  of  the  contrary  opinion.     Where 
the  owner  of  a  horse  lets  him  to  hire  for 
a  certain  purpose,  any  material  departure 
from   the  contemplated  use  amounts  to  a 
conversion  for  which  the  bailee  will  be  liable 
in  trover  if  the  horse  is  injured  or  destroyed 
while  being  so  used.     2  Cyc.  Law  &  Proc. 
p.    312.     But  this  rule   proceeds  upon   the 
principle  that  the  bailee  becomes  a  wrong- 
doer by  putting  the  horse  to  a  use  not  with- 
in  the  contemplation  of  the  parties  when 
they    entered   into   the   contract  of  hiring. 
They  must  be  held  to  have  had  in  mind  such 
contingencies  as  may  and  do  naturally  occur 
in  the  course  of  the  use  contracted  for,  un- 
less  snecificany  excluded.     The   manner  of 
28  7.-R.A.(N.S.) 


rightful  use  to  which  defendants  might  put 
the  horse  is  to  be  ascertained  from  the 
agreement  for  hire  as  rationally  interpreted. 
Mr.  Schouler,  speaking  on  this  subject,  re- 
marks that  "the  leaven  of  common  sense, 
which  keeps  our  law  in  constant  ferment, 
is  here  at  work,  recalling  the  injustice  of 
visiting  blameworthy  and  blameless  devia- 
tion with  the  same  penalties  of  absolute 
or  insurance  accountability.  One  hires  a 
horse  for  a  given  journey,  but  unexpectedly 
encounters  a  friend,  and  turns  off  to  visit 
him,  using,  all  the  while,  a  prudent  care  of 
the  animal;  or  he  finds  obstructions  in  the 
road,  and  changes  the  point  of  destination 
to  another  which  must  have  equally  suited 
his  bailor;  or  he  misses  his  way.  Such  in- 
stances are  matters  of  everyday  occurrence." 
And  he  suggests  that  a  serviceable  defense 
in  such  cases  lies  in  a  just  and  reasonable 
interpretation  of  the  undertaking  of  bail- 
ment itself,  which,  ''if  pursued  with  ordi- 
nary prudence,  under  all  the  circumstances, 
ought  not  to  be  too  literally  construed 
against  a  bailee  who  may  have  found  him- 
self in  some  unforeseen  emergency,  and, 
while  far  from  the  bailor,  obliged  to  act 
upon  his  own  judgment.  For  one  who  hires 
may  be  presumed  to  have  much  latitude 
as  to  time  and  methods  of  enjoyment;  and 
local  usage  and  the  good  sense  of  the  con- 
tract should  interpret  favorably,  where  re- 
strictive use  was  not  clearly  specified.  If 
hiring  be  general,  any  prudent  use  of  the 
thing  is  permissible;  and  even  if  it  be  par- 
ticular, terms  not  fairly  meant  for  exclusion 
need  not  warp  the  hirer's  discretion." 
Schouler,  Bailm.  §§  140,  141.  See  also 
Spooner  v.  Manchester,  133  Mass.  270,  43 
Am.  Rep.  514.  Here  the  facts  were  shown 
without  contradiction  or  contrary  inference, 
— ^the  facts  as  to  which  there  was  dispute 
not  being  of  consequence  in  this  immediate 
connection, — ^and  the  issue  thereupon  be- 
came one  of  law  for  the  decision  of  the 
court.  Assuming  the  defendants  co-oper- 
ated in  the  use  of  the  animal  charged  as  a 
conversion  to  the  extent  which  would  make 
that  use  chargeable  to  them,  we  are  of  opin- 
ion that  their  act  in  temporarily  using  the 
horse  as  one  of  a  team  of  four  instead  o^ 
as  a  team  of  two,  to  get  their  wagon  over 
a  hard  place  in  the  road,  under  the  circum- 
stances shown,  did  not  amount  to  a  tor- 
tious breach  of  the  contract  of  hiring,  and 
that  the  defendants  were  entitled  to  the 
general  charge  on  the  count  for  trover. 

In  oral  and  special  written  charges,  the 
court  told  the  jury  that  if  the  horse  was  in 
the  possession  of  the  defendants  at  the  time 
of  its  injury,  the  burden  rested  upon  them 
to  show  that  it  hnd  not  been  injured  by 
their  negligence.  The  court  was  authorised 
to  sARume  as  facts  the  bailment,  and  that 
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the  horse  was  injured  while  in  the  posses- 
sion of  the  bailees,  for  as  to  that  there  was 
no  dispute.  And  on  these  facts,  nothing 
else  appearing,  the  statement  of  the  burden 
of  proof  would  have  been  free  of  fault. 
Higman  v.  Camody,  112  Ala.  267,  57  Am. 
St.  Rep.  33,  20  So.  4S0.  But  there  was  a 
circumstance  of  material  qualification  which 
the  charge  seems  to  have  overlooked.  In 
proving  the  bailment  the  plaintiff  proved 
also,  as  a  patt  of  the  contract,  an  agree- 
ment that  he  was  to  furnish  the  driver; 
and  it  clearly  appeared  that  he  did  so.    In 

'that  situation  the  presumption  must  in 
reason  rather  be  that  any  injury  which 
came  to  the  animal  resulted  from  the  neg- 
ligence of  the  driver,  if  the  character  of  the 
injury  indicated  negligence  on  the  part  of 
anyone;  for,  although  the  bailee  had  pos- 
session in  a  certain  large  and  loose  sense, 
that  possession  was  not  exclusive.  The  rule 
that  the  burden  of  proof  rests  upon  a  bailee 
is  generally  stated  of  cases  in  which  the 
bailee  has  exclusive  possession.  Collins  v. 
Bennett,  46  N.  Y.  490.     And  it  rests  upon 

.the  cpnsideration  that  in  such  cases  the  facts 
attending  loss  or  injury  must  be  peculiarly 
within  the  bailee's  own  knowledge.  On  no 
Other  principle  can  a  departure  frOm  the 
Fule  which  requires  the  plaintiff  to  make 
out  his  case  be  Sustained,  and,  unless  the 
bailor  goes  with  his  property  or  reserves 
J  %  certain  oversight^  as  where  the  owner  of 
a  horse  rides  with  the  hirer,  or  the  guest 
at  an  inn  puts  his  watch  under  his  pillow,  or 
a  drover  goes  on  the  train  with  his  cattle, 
— ^instances  mentioned  in  the  books, — ^the 
bailee  must  have  peculiar  knowledge.  Here 
the  bailor  sent  his  own  driver.  The  safety 
of  a  team  depends  most  immediately  upon 
the  driver,  as  we  know  from  common  experi- 
ence. The  case  was  the  same  as  if  the  own- 
er had  driven  his  team,  and  in  such  case 
it  seems  that  common  sense  and  sound  law 
would  place  the  burden  of  proof  upon  the 
plaintiff,  as  it  is  ordinarily  placed  where 
negligence  is  charged.  Hughes  y.  Boyer, 
9  Watts,  556.  There  was  error  in  the 
charges. 

Assignments  based  upon  rulings  on  the 
admissibility  of  evidence  need  not  be  treated 
in  detail.  It  will  suffice  for  a  proper  dispo- 
sition of  the  case  here  to  say  that  those 
questions  which  sought  to  have  witnesses 
state  as  mere  conclusions — such  was  the  ef- 
fect of  a  number  of  them — whether  the  cast- 
ing had  been  so  placed  upon  the  dray  as  that 
it  would  probably  fall  under  circumstances 
which  did  intervene  and  which  ought  to  have 
been  foreseen  in  the  exercise  of  due  care, 
and  whether  the  driver,  to  whose  negligence 
the  jury  were  free  to  refer  the  accident,  was 
acting  under  the  control  of  the  defendants, 
were,  of  course,  properly  disallowed.  Those 
28  L.R.A.(N.S.) 


questions  the  jury  were  brought  to  decide 
upon  consideration  of  the  facts  in  detail. 

One  ruling  may  be  mentioned.  Appel* 
lants  cite  United  Teleph.  Co.  v.  Cleveland, 
44  Kan.  167,  24  Pac.  49,  to  prove  that  a 
witness  who  had  been  a  bystander  while 
the  driver  was  endeavoring  to  get  his  wagon 
out  of  the  founderous  place  in  the  street 
should  have  been  allowed  to  testify  to  a 
remark  made  by  him  to  the  driver.  If  the 
witness  had  called  attention  to  a  fact  of 
the  situation  which  ought  to  have  inflnenced 
a  careful  driver  in  the  management  of  his 
team,  that  would  have  been  allowed  to  go 
to  the  jury  under  the  special  plea,  as  evi- 
dence of  the  driver's  knowledge  of  the 
danger  of  the  situation;  but  it  may  well 
have  been  that  the  remark  was  irrelevant 
to  any  issue  involved.  The  question  itself 
afforded  no  intimation  as  to  the  relevancv 
of  the  expected  answer.  The  trial  court 
could  not  be  put  in  error  until  the  partv 
showed  that  the  expected  answer  would  be 
relevant.  The  Kansas  case  contains  notfa 
ing  to  the  contrary. 

For  the  errors  indicated,  we  are  of  oplo- 
ion  that  the  judgment  should  be  reversed, 
and  the  eause  remanded  for  another  trial 

]>owde11,  Ch.  J.,  and  AnderaoM  and 
EiVans,  JJ.,  concur. 
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PERRY  J.  MASSIE 

V. 

CHARLES  E.  CESSNA,  Appt. 

(239  111.  352,  88  K  E.  152.) 

Assl^mment  —  salary  —  regnlatioii  — 
validity. 

1.  A  statute  making  invalid  the  assign 
ment  of  any  salary  unless  it  is  in  writing, 
signed  and  acknowledged  by  the  assignor 
and  his  or  her  husband  or  wife,  and  the  a&- 

Note. '^  Constitutionality  of  statute  re- 
stricting right  to  assign  salary  or 
tpages. 

This  note  does  not  cover  the  question  of 
the  validity  of  acts  regulating  the  making  of 
contracts,  whereby  an  employee  undertake? 
to  accept  checks  or  something  other  than 
lawful  money  in  payment  for  his  services. 

The  cases  passing  upon  the  constitution 
ality  of  statutes  restricting  the  right  to 
assign  one's  salary  or  wages  are  not  numer- 
ous.    The    power,   however  al^olutely,  to 
forbid  such  right  has  been  upheld. 

Thus,  in  International  Text-Book  Co.  v. 
Weissinper,   160   Ind.   349,   65  L.ILA.  5J^. 
98  Am.  St.  Rep.  334,  65  N.  E.  521,  a  stat 
ute   which    forbade   altogether   the  assign- 
ment  of   future   earnings   of   an  employee 
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signment  entered  on  the  justice's  docket 
and  a  copy  served  upon  the  employer,  is 
invalid  as  interfering  with  the  constitu- 
tional rights  of  liberty  and  property  of  the 
one  earning  it. 

Same  *-  discrimination. 

2.  A  statute  making  void  assignments  of 
wages  or  salaries  when  given  as  security 
for  loans  tainted  with  usury  is  invalid 
where  no  such  provision  is  made  with  re- 
spect to  other  instruments  or  conveyances 
j^iven  to  secure  such  debts. 

(April  23,  1909.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Cook  County  can- 
celing certain  assignments  of  wages  given 
him  by  complainant  as  security  for  loans 
alleged  to  be  tainted  with  usury,  and  re- 
straining him  from  proceeding  to  enforce 
any   of  such   assignments.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clark  &  Clark  for  appellant. 

Messrs.  Edgar  A.  Bancroft  and  Victor 
A.   Remy,   with  Messrs.  £lmer  E.   Iied- 


better  and  M.  B.  Wellington,  for  appel- 
lee. 

Scott,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  comes  directly  from  the  cir- 
cuit court  of  Cook  county,  and  presents  the 
question  of  the  constitutionality  of  the 
statute  of  May  13,  1905  (Laws  1905,  p.  79), 
entitled  "An  Act  in  Relation  to  the  Assign- 
ment of  Wages,  Income,  or  Salary"  (Ilurd's 
Rev.  Stat.  1908,  p.  176),  which  reads  as 
follows : 

"Section  1.  No  assignment  of  the  wages 
or  salary  of  any  person  shall  be  valid,  so 
as  to  vest  in  the  assignee  any  beneficial  in- 
terest, either  at  law  or  in  equity,  unless 
such  assignment  shall  be  in  writing,  signed 
by  the  assignor  and  acknowledged  in  person 
by  the  assignor  before  a  justice  of  the  peace 
in  and  for  the  township  in  which  the  as- 
signor resides,  and  entered  by  such  justice 
upon  his  docket,  and  unless,  within  three 
days  from  the  date  of  the  execution  and  ac- 
knowledgment of  such   assignment,  a  true 


was  held  constitutional,  and  not  an  un- 
reasonable restraint  upon  the  liberty  of  the 
citi/en,  and  it  was  held,  further,  not  to 
deprive  the  citizen  of  his  property  without 
due  process  of  law.  The  court  said:  "A 
large  proportion  of  the  persons  affected  by 
these  statutes  of  labor  are  dependent  upon 
their  daily  or  weekly  wages  for  the  mainte- 
nance of  themselves  and  their  families. 
Delay  of  payment  or  loss  of  wages  results 
in  deprivation  of  the  necessaries  of  life,  suf- 
fering, inability  to  meet  just  obligations 
to  others,  and,  in  many  cases,  may  make 
the  wage  earner  a  charge  upon  the  public. 
The  situation  of  these  persons  renders  them 
peculiarly  liable  to  imposition  and  injus- 
tice at  the  hands  of  employers,  unscrupu- 
lous tradesmen,  and  others  who  are  will- 
ing to  take  advantage  of  their  condition. 
Where  future  wages  may  be  assigned,  the 
temptation  to  anticipate  their  payment,  and 
to  sacrifice  them  for  an  inadequate  con- 
sideration, is  often  very  great.  Such  as- 
signments would,  in  many  cases,  leave  the 
laborer  or  wage  earner  without  present  or 
future  means  of  support.  By  removing  the 
strongest  incentive  to  faithful  service, — the 
expectation  of  pecuniary  reward  in  the 
near  future, — their  effect  would  be  alike 
injurious  to  the  laborer  and  his  employer. 
It  is  clear  that  the  object  of  the  act  of  1890, 
supra,  was  the  protection  of  wage  earners 
from  oppression,  extortion,  or  fraud  on  the 
part  of  others,  and  from  the  consequences  of 
their  own  weakness,  folly,  or  improvidence. 
We  cannot  say  that  no  just  ground  existed 
for  such  legislative  interference  for  so  com- 
mendable a  purpose." 

To  the  same  effect  is  Chicago  &  E.  R.  Co. 
▼.  Ebersole   (Tnd.)   87  N.  E.  1090. 

6o,  a  statute  requiring  that  orders  or  as- 
signments of  wages  to  be  earned  in  the 
future,  given  to  secure  loans  of  less  than 
28  L.R^.(N.S.) 


$200,  be  accepted  in  writing  by  the  em- 
ployer, and  in  case  of  a  married  assignor 
that  the  written  consent  of  the  wife  be  ob- 
tained, and  providing,  further,  that  the  as> 
signment  be  recorded,  has  been  held  con- 
stitutional as  a  proper  exercise  of  the  po- 
lice power.  Mutual  Loan  Co.  v.  Martell, 
200  Mass.  482,  —  L.R.A.(N.S.)  —  128  Am. 
St.  Rep.  446,  86  N.  E.  916. 

And  such  statute  is  not  unconstitutional 
as  an  unlawful  discrimination  because  it 
deals  only  with  security  for  loans,  and 
does  not  include  security  for  other  debts. 
Ibid. 

And  a  provision  exempting  national 
banks  and  banking  institutions  under  the 
supervision  of  the  bank  commissioner,  and 
loan  associations  established  by  special 
charters,  from  the  operation  of  the  act,  does 
not  render  it  invalid  as  denying  the  equal 
protection  of  the  law  to  other  lenders, 
where  there  was  reason  for  the  legislature 
to  believe  that  the  institutions  mentioned 
need  not  be  subjected  to  such  regulations  in 
order  to  protect  the  interests  of  employees 
or  employers.    Ibid. 

And  in  McCallum  v.  Simplex  Electrical 
Co.  397  Mass.  388,  83  N.  E.  1108,  it  was 
held  that  there  was  no  doubt  as  to  the  con- 
stitutionality of  a  statute  providing  that 
"no  assignment  of  future  earnings,  whether 
made  by  the  assignor  in-  person  or  by  his 
attorney,  shall  be  valid  unless  executed  in 
writing,  for  a  period  not  ex.ceeding  two 
years  from  the  date  of  said  assignment,  or 
of  any  power  of  attorney  under  which  said 
assignment  is  made." 

Generally,  as  to  validity  of  assignment 
of  wages  or  salary  to  be  earned,  see  note  in 
5  L.R.A.(N'.S.)  565,  and  later  case,  Ciiica- 
go,  B.  &  Q.  R.  Co.  V.  Pro  volt,  16  L.R.A. 
(M.S.)  587.  J.  T.  W- 
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and  complete  copy  of  said  assignment  and 
of  the  certiiicate  of  its  acknowledgment 
shall  be  served  upon-  the  person,  firm,  or 
corporation  from  whom  such  wages  or  sal- 
ary is  due  or  is  to  become  due,  in  the  same 
manner  that  the  summons  in  chancery  is 
now  required  by  law  to  be  served:  Provided, 
further,  that  no  assignment  of  wages  or 
salary  by  a  married  person  shall  be  valid 
unless  the  same  is  also  executed  and  ac- 
knowledged as  above,  by  the  assignor's  wife 
or  husband,  as  the  case  may  be. 

"Sec.  2.  The  term  'assignment,*  as  used 
in  this  act,  shall  include  every  assignment, 
transfer,  sale,  pledge,  mortgage,  or  hypoth- 
ecation, however  made  or  attempted,  of  the 
wages  or  salary  of  any  person,  or  of  any 
interest  therein. 

"Sec.  3.  Whenever  any  assignment  of  the 
wages  or  salary  of  any  person  or  persons 
shall  be  given  as  security  for  a  loan  tainted 
with  usury,  or  shall  be  given  to  secure  the 
payment  or  fnlHlment  of  a  usurious  con- 
tract, or  the  payment  of  the  principal  or  the 
interest  of  a  usurious  debt,  such  assignment 
shall  be  absolutely  void. 

"Sec.  4.  Every  assignment  of  wages  to  be 
earned  in  whole  or  in  part  more  than  six 
(6)  months  from  and  after  the  making  of 
Buch  assignment  shall  be  absolutely  void. 

"Sec.  5.  Whenever  any  person,  firm,  or 
corporation  shall  bring  or  threaten  to  bring 
any  action  or  suit  to  enforce  any  assign- 
ment of  wages  or  salary  which  lias  not  been 
duly  executed,  acknowledged,  and  served 
upon  the  employer  in  conformity  with  the 
provisions  of  this  act,  or  which  is  declared 
invalid  by  the  provisions  of  this  act,  courts 
of  equity  shall  have  full  power,  upon  the 
application  either  of  tlie  assignor  of  such 
wages  or  salary,  or  of  the  person,  firm,  or 
corporation  from  whom  such  wages  or  sal- 
ary is,  or  is  to  become  due,  to  perpetually 
enjoin  the  threatened  or  attempted  enforce- 
ment of  any  such  assignment,  and  the  fact 
that  the  complainant  has  a  complete  and 
adequate  remedy  at  law  shall  constitute 
no  defense  to  the  maintenance  of  a  suit  in 
equity  for  the  purposes  aforesaid. 

"Sec.  6.  The  invalidity  of  any  portion  of 
this  act  shall  not  affect  the  validity  of  any 
other  portion  thereof  which  can  be  given 
effect  without  snch  invalid  part." 

The  appellee  filed  his  bill  for  an  injunc- 
tion against  the  appellant,  alleging  that  he 
had  been  for  a  number  of  years  continuous- 
ly in  the  employ  of  the  Inter-Ocean  News- 
paper Company ;  that  about  twelve  years  ago 
he  commenced  a  course  of  dealing  with  the 
appellant,  who  loaned  money  to  wage  earn- 
ers and  salaried  people  at  exorbitant,  ille- 
gal, and  usurious  rates  of  interest,  which 
dealings  had  continued  until  the  present 
time,  and  all  of  which  had  been  usurious; 
28  L.RA.(N.S.) 


that  he  had  upon  a  number  of  occasiotis 
borrowed  from  appellant  certain  sums  of 
money  at  10  ^per  cent  interest  per  month, 
and  had  repaid  to  appellant,  by  way  of  in- 
terest and  other  moneys,  many  large  sums 
for  which  he  had  received  no  credit  u{H)n 
the  principal,  which  sums  greatly  exceeded 
the  amount  of  money  borrowed,  together 
with  legal  interest  thereon;  that  there  u-ere 
executed  by  appellee,  at  various  tiroes,  as- 
signments of  his  wages  as  security  for  the 
payment  of  the  several  usurious  loans,  alt 
of  which  assignments  appellant  now  holds 
and  has  threatened  to  file  with  appellee's 
employer,  thereby  intending  to  compel  ap- 
pellee to  comply  with  ap])ellant'8  unlawful 
and  usurious  demands.  The  bill  further 
alleges  that  in  February,  1907,  as  a  trans- 
action wholly  separate  and  apart  from  the 
previous  dealings  with  appellant,  the  ap- 
pellee borrowed  $25,  for  the  use  of  which 
he  agreed  to  pay  $2.50  per  month  as  in- 
terest until  said  sum  was  repaid,  and  be 
executed  to  appellant  an  assiginneot  of 
wages  to  be  earned  until  August  18,  1908, 
as  security  for  the  payment  of  said  sum 
and  interest;  that  this  assignment  was  giv- 
en as  security  for  a  loan  tainted  with  usury, 
and  was  never  acknowledged  in  person  nor 
before  a  justice  of  the  peace  nor  before  any 
person  or  ofiicial  whatsoever,  so  that,  by 
reason  of  the  statute  in  such  case  provided, 
it  is  not  valid;  that  appellant  has  filed  with 
the  Inter-Ocean  Newspaper  Company  a  copy 
of  this  assignment,  and  now  threatens  to 
bring  suit  to  enforce  the  same,  which  would 
result  in  great  and  irreparable  injury  to 
the  complainant;  and  the  appellant,  Cessna, 
will  bring  said  suit  unless  restrained  from 
so  doing.  The  prayer  of  the  bill  was  that 
all  of  said  assignments  of  wages  now  in  the 
hands  of  the  appellant  or  his  agents  be  can- 
celed, and  appellant  enjoined  from  proceed- 
ing in  any  manner  to  enforce  any  of  said 
assignments.  A  demurrer  to  the  bill  having 
been  overruled,  the  defendant  elected  to 
stand  by  his  demurrer,  and  a  decree  was 
entered  in  accordance  with  the  prayer  of 
the   bin. 

The  appellant  insists  that  the  statute  in 
question  violates  §  2  of  article  2  of  the 
Constitution  of  the  state,  which  provides 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law."  This  is  the  only  question  for  consid- 
eration, as  the  averments  of  the  bill  with 
reference  to  transactions  prior  to  that  of 
February,  1907,  are  too  indefinite  to  show 
the  existence  of  any  equity  in  favor  of  ap- 
pellee. 

The  right  to  labor  for  and  to  render  serv- 
ices to  another,  and  the  right  to  dispose  of 
the  compensation  to  be  received  for  so  do- 
ing, are  property  rights  within  tiie  meaning 
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of  the  language  just  quoted  from  the  Con- 
stitution. Frorer  v.  People,  141  111.  171,  16 
L.R.A.  492,  31  N.  E.  395;  Braceville  Coal 
Ck>.  V.  People,  147  111.  66,  22  L.R.A.  340,  37 
Am.  St  Rep.  206,  35  N.  £.  62;  Mallin  v. 
Wenham,  209  111.  252,  65  L.R.A.  602,  101 
Am.  St.  Rep.  233,  70  N.  E.  564.  It  is  at 
once  apparent,  upon  an  examination  of  this 
statute,  that  it  abridges  the  rigfit  of  the 
man  who  earns  a  salary  and  the  right  ot 
the  man  who  earns  wages  to  contract  with 
reference  thereto.  Notwithstanding  this 
fact^  appellee  contends  that  the  act  in  ques- 
tion is  not  prohibited  by  the  Constitution, 
for  the  reason  that  it  is  referable  to  the 
police  power  of  the  state.  The  laws  which 
the  legislature  may  enact  in  the  Exercise 
of  that  power  are  laws  which  have  a  ten- 
dency to  promote  the  public  comfort,  health, 
safety,  morals,  or  welfare,  or  which  have 
»  tendency  to  prevent  some  recognized  evil 
or  wrong.  Ritchie  v.  People,  153  111.  98,  20 
L.R.A.  79,  46  Am.  St  Rep.  315,  40  N.  E. 
454;  Chicago  v.  Netcher,  183  111.  104,  48 
L.R.A.  261,  75  Am.  St  Rep.  93,  55  N.  E*. 
707 ;  Noel  v.  People,  187  III.  587,  52  L.R.A. 
287,  79  Am.  St  Rep.  238,  58  N.  E.  616; 
People  v.  Steele,  231  111.  340,  14  L.R.A. 
(N.S.)  361,  121  Am.  St  Rep.  321,  83  N.  E. 
236. 

It  is  urged  that  wage  earners  compose 
a  class' of  inhabitants  of  the  state  who, 
when  they  desire  to  borrow  money  and  se- 
cure the  same  by  the  assignment  of  their 
wages  earned  or  to  be  earned,  become  vic- 
tims of  men  engaged  in  the  business  of 
loaning  money  at  usurious  rates,  who  are 
commonly  denominated  "loan  sharks;" 
that  when  the  wage  earner  finds  it  neces- 
sary to  borrow  money  upon  such  security, 
he  is  unable  to  deal  with  the  money  lender 
upon  an  even  footing;  that  the  latter  is 
able  to  exact  usury,  and  to  practise  various 
like  wrongs  and  impositions  upon  him  by 
reason  of  his  poverty,  and  sometimes  by 
reason  of  his  improvidence;  and  that  this 
creates  a  condition  of  affairs  which  the 
legislature  may  remedy  by  the  exercise  of 
the  police  power.  While  we  think  this  evil 
exists,  it  is  yet  apparent,  upon  a  careful 
examination  of  this  statute,  that  it  is  too 
broad  in  its  terms  to  be  justified  as  an 
exercise  of  the  police  power  for  the  purpose 
of  mitigating  or  remedying  the  wrong  at 
which  it  is  aimed.  It  applies  not  only  to 
wages,  but  also  to  salaries.  ''Wages,"  in 
its  ordinary  acceptation,  has  a  less  exten- 
sive meaning  than  "salary."  "Wages"  is 
usually  restricted  to  sums  paid  as  hire  or 
reward  to  domestic  or  menial  servants  and 
to  sums  paid  to  artisans,  mechanics,  la- 
borers, and  others  employed  in  various  man- 
ual occupation^,  while  "salary"  has  refer- 
ence to  the  compensation  of  clerks,  book- 1 
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keepers,  other  employees  of  like  class,  olB- 
cers  of  corporations,  and  public  oHicers.  2 
Standard  Diet  p.  1573;  Re  Stryker,  158 
N.  Y.  520,  70  Am.  St  Rep.  489,  53  N.  E. 
525.  In  this  state  salaries  in  excess  of 
$5,000  per  anniun  are  not  unusual.  It  can- 
not be  said  that  an  officer  of  a  corporation 
who  18  in  the  enjoyment  of  a  salary  of 
$20,000  per  annum  is  or  may  be  the  victim 
of  the  evil  at  which  this  statute  is  aimed, 
and  yet  his  salary  is  plainly  within  the 
terms  of  the  act  Counsel  for  appellee  in- 
timate that  a  bank  president  or  the  head 
of  a  great  commercial  enterprise  requires 
the  same  protection  in  this  respect  as  a 
wage  earner.  We  have  not  been  able  to  re- 
gard this  suggestion  as  seriously  mnde. 
A  bank  president  who  desires  to  borrow 
money  does  not  need  protection  from  a 
"loan  shark,"  unless  he  be  mentally  defi- 
cient or  morally  delinquent  A  very  limited 
exercise  of  the  power  of  observation  is  suffi- 
cient to  demonstrate  that,  as  a  borrower, 
he  is  not  in  the  same  class  as  the  laborer 
who  works  for   $2   per   day. 

This  statute,  in  so  far  as  it  would  tend 
to  make  effective  the  right  of  the  wage 
earner  to  receive  the  full  benefit  of  the 
wages  earned  by  him,  is  like  unto  the  stat- 
ute wbich  prefers  laborers'  and  servants' 
claims  in  certain  instances,  like  unto  the 
statute  which  provides  that  no  personal 
property  shall  be  exempt  from  execution  is- 
sued for  the  collection  of  the  wages  of  any 
laborer  or  servant,  and  like  unto  the  stat- 
ute which  provides  that,  in  a  suit  brought 
by  "a  mechanic,  artisan,  miner,  laborer,  or 
servant  or  employee,"  for  his  or  her 
"wages"  earned  and  due,  the  plaintiff  may, 
under  certain  conditions,  recover,  in  addi- 
tion to  the  wages,  an  attorney's  fee  for  the 
prosecution  of  the  suit  It  is  to  l>e  ob- 
served that  these  statutes  all  pertain  to 
wages,  and  not  salaries.  The  statute  last 
above  referred  to  is  the  act  of  June  1, 
1889.  Kurd's  Rev.  Stat  1908,  p.  192,  chap. 
13,  §  13.  Its  validity  has  been  assailed  up- 
on the  ground  that  it  is  special  legislation, 
conferring  a  rig] it  upon  persons  therein 
specified  to  attorney's  fees,  that  was  not 
given  to  other  persons;  but  this  court  held 
that  the  enumeration,  which  is  broad 
enough  to  include  all  wage  earners,  and 
which  includes  none  but  wage  earners,  is  an 
enumeration  of  persons  composing  a  class, 
upon  which  the  right  given  by  the  statute 
might  be  conferred  without  violation  of  the 
Constitution.  Vogel  v.  Pekoe,  157  III.  339, 
30  L.R.A.  491,  42  N.  E.  386.  We  have  re- 
cently referred  to  that  case  with  approval. 
Manowsky  v.  Stephan,  233  III.  409,  84  N.  E. 
365.  The  reasoning  of  the  Vogel  Case 
would  seem  to  lead  to  the  conclusion  that 
wage  earners  are  the  proper  objects  of  leg- 
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islation  which  would  tend  to  protect  them 
from  the  evil  which  this  statute  is  desigued 
to  obviate.  Such  an  act  would  not  be  ren- 
dered invalid  by  the  fact  that  it  placed  rea- 
sonable regulations  upon  the  right  to  assign 
wages  to  secure  an  indebtedness,  and  pre- 
scribed a  reasonable  method  to  be  pursued 
in  making  the  assignment  efTective.  It  has 
been  recently  so  held  by  the  supreme  court 
of  Massac  it  use  tts  in  reference  to  the  sec- 
tions of  a  statute  regulating  the  assignment 
of  wages.  Mutual  Loan  Co.  v.  M  artel  I,  200 
Mass.  482,  —  L.R.A.(N.S.)  — ,  128  Am.  St. 
Rep.  446,  86  N.  E.  916.  It  is  true  that 
many  persons  who  are  salaried  receive  com- 
pensation not  greater  in  amount,  by  the 
month  or  year,  than  the  compensation  re- 
ceived by  many  wage  earners.  Whether  a 
statute  protecting  a  salary  not  greater  in 
amount  than  a  certain  sum  per  week  or 
month,  or  protecting  a  portion  of  a  salary 
which  portion  is  not  greater  than  a  certain 
sum  per  month  or  week,  would  be  valid,  is 
a  question   not  here   presented. 

The  statute  now  under  consideration  is 
invalid  because  it  violates  the  provision  of 
our  Constitution  which  has  been  invoked, 
by  limiting  the  right  of  persons  earning  the 
higher  salaries  to  assign  or  transfer  their 
salaries  in  such  manner  as  they  see  fit; 
there  being  nothing  in  the  public  policy  of 
the  state  requiring  or  warranting  such 
abridgment  of  their  right,  and  nothing  re- 
quiring or  warranting  a  statute  giving  to 
such  persons  the  benefit  that  might  with  en- 
tire propriety  be  given  to  wage  earners  by 
an  act  in  reference  to  the  assignment  of 
wages.  The  third  section  of  this  statute  is 
unconstitutional  for  the  further  reason  that 
it  makes  the  assignment  given  as  security 
for  a  loan  tainted  with  usury  void,  while 
the  law  of  the  state  makes  no  such  pro- 
vision with  reference  to  other  instruments 
or  other  conveyances  given  to  secure  usuri- 
ous debts.  We  also  point  out  the  fact  that 
it  is  extremely  doubtful  whether  the  act  in 
its  entirety  could  in  any  event  be  made 
effective  in  the  city  of  Chicago,  for  the  rea- 
son that  it  requires  the  assignment  to  be 
acknowledged  before  a  justice  of  the  peace 
in  and  for  the  township  in  which  the  as- 
signor resides,  and  entered  by  such  justice 
upon  his  docket;  there  being  now  no  jus- 
tices of  the  pence  in  that  city,  and  no  law 
requiring  the  keeping  of  such  a  docket  as 
that  which  the  justice  of  the  peace  formerly 
kept. 

The  decree  of  the  Circuit  Court  of  Cook 
County  will  be  reversed,  and  the  cause  will 
be  remanded,  with  directions  to  sustain  the 
demurrer  to  the  bill. 

Vlckeps  and  Bunu,  JJ.,  specially  con- 
curring: 

We  concur  in  holding  the  statute  uncon- 
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stitutional,  but  not  in  the  implication  that 
it  would  be  constitutional  if  restricted  to 
wage  earners,  if  the  opinion  contains  such 
implication. 
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RE  ESTATE  OF  HARRIET  G.  MoVICKER, 

Deceased. 


LORD  CLARENCE  H.  E.  ZEIGLER,  Claim- 
ant, Appt., 

V. 

ILLINOIS  TRUST  &  SAVINCS  BANK, 
Exr.,  etc.,  of  Harriet  G.  McVicker,  De- 
ceased. 

(245  HI.  180,  91  N.  E.  104L) 

Appeal  —  revlewlns  facts  —  dalni 
against  estate. 

1.  The  appellate  court,  having  no  jurisdic- 
tion to  review  facts  in  an  action  at  law, 
cannot  review  the  facts  upon  appeal  from 
the  allowance  of  a  claim  against  a  decedent's 
estate,  where  the  claim  is  for  a  legal  de- 
mand and  no  defense  is  made  which  conid 
not  have  been  interposed  in  a  suit  at  law. 

Trial  —  finding  —  law  or  fact. 

2.  A  finding  that  a  written  contract  is 
void  as  against  public  policy  is  one  of  law, 
and  not  of  fact. 

Evidence  —  public  policy. 

3.  In  determining  the  public  policy  of  a 
state,  courts  are  limited  to  a  consideration 

Note,  —  Validity  of  contract  to  furnish 
a  patient  medical  services  for  life. 

A  careful  search  has  disclosed  but  one 
other  case  involving  the  legality  of  an  agree- 
ment between  a  physician  and  his  patient 
by  which  the  former  agrees  to  render  his 
services  to  the  latter  for  life,  and  in  that 
case  the  court  granted  relief  from  such  a 
contract.  Dent  v.  Bennett,  7  Sim.  539 
(s.  c.  on  appeal,  4  Myl.  &  C.  278).  The 
opinion  of  the  vice-chancellor  upon  the  legal- 
ity of  the  contract  was  expressed  as  follows: 
"It  is  plain  tliat  the  existence  of  such  an 
Hgreement  is  a  direct  premium  to  the  medi- 
cal adviser  to  accelerate  that  death  upon  the 
happening  of  which  he  is  to  have  £2SfiO0, 
and  it  is  in  vain  to  say  that  in  fact  it  did 
happen  that  the  party  who  was  to  give  the 
£25,000  did  live  four  or  five  years  after  the 
agreement.  You  must  look  at  the  agree- 
ment as  it  stood  at  the  time  it  was  made: 
and  it  must  be  admitted  that  the  human 
mind  is  so  constituted  as  that  this  agree- 
ment  might  be  a  temptation  to  some  persons 
to  do  the  very  thing  which  it  is  obvious  it 
was  the  duty  of  the  party  who  took  the 
agreement  not  to  do;  and  my  deliberate 
opinion  is  that  it  is  totally  void  in  point 
of  law  for  that  reason." 

As  to  contracts  for  permanent  employ- 
ment and  similar  agreements,  see  note  in 
35  L.R.A.  512.  W.  A  & 
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of   the   statutes.   Constitution,   judicial   de- 
cisions, and  practice  of  government  officers. 

Contract  —  medical  services  —  validity. 

4.  A  contract  to  furnish  one  medical  at- 
tendance during  life  for  a  lump  sum  payable 
at  his  death  is  not  void  as  against  public 
policy,  eitlier  because  furnishing  an  induce 
ment  to  threaten  his  life  or  as  a  wagering 
contract. 

Pleading^  —  defense  —  fraudulent  char- 
acter of  contract. 

5.  'Ihat  a  contract  between  physician  and 
patient  is  presumptively  fraudulent  may  be 
interposed  as  a  defense  in  an  action  at  law 
to  enforce  it. 

Contract  —  physician  and  patient  —  in- 
dependent advice. 

6.  A  physician  who  enters  into  a  contract 
with  his  patient  is  not  bound,  in  order  to 
sustain  the  validity  of  the  contract,  to  show 
that  the  patient  had  independent  and  com- 
petent advice  before  executing  the  contract. 

Probate  —  trial  —  deposition. 

7.  Depositions  may  be  used  in  the  con- 
sideration by  the  probate  court  of  claims 
against  a  decedent's  estate,  where  ^he  stat- 
utes provide  for  the  taking  of  depositions  in 
suits  at  law  and  that  contested  claims  shall 
be  tried  in  the  probate  court  as  other  suits 
at  law. 

Trial  —  assent  to  procedure  —  effect. 

8.  One  offering  a  deposition  against  a 
claim  in  the  probate  court  cannot  complain 
that  depositions  are  admitted  in  support  of 
the  claim. 

Physician   —  contract   for   services   ~ 
performance  wliere  he  Is  unlicensed. 

0.  A  physician  duly  licensed  in  the  state 
where  the  contract  is  made  cannot  be  de- 
prived of  the  benefit  of  the  contract  to  fur- 
nish medical  attendance  to  a  patient  by  the 
fact  that  he  temporarily  accompanies  the 
patient  into  a  state  where  be  has  no  license 
and  performs  some  services  for  the  patient 
there. 

Contract  —  medical  attendance  —  refus- 
al to  change  location  —  effect. 

10.  A  contract  to  furnish  medical  attend- 
ance to  a  person  is  not  broken  by  refusal  to 
accompany  him  to  another  state,  where  the 
contract  was  made  at  his  permanent  place 
of  residence  contains  nothing  to  indicate 
any  intention  of  a  change  of  domiclL 

(April  21,  1910.) 

APPEAL  by  claimant  from  a  judgment  of 
the  Appellate  Court,  First  Division,  re- 
versing a  judgment  of  the  Circuit  Court 
for  Cook  County  in  his  favor  in  an  action 
brought  to  establish  a  claim  against  tiie 
estate  of  Harriet  G.  McVicker,  deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bulkley,  Gray,  &  More,  for  ap- 
pellant: 

Whether  a  contract  is  against  public 
policy  is  a  question  of  law  for  the  court  to 
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determine  from  all  the  circumstances  of 
each  case. 

9  Cyc.  Law  &  Proc.  p.  483;  Brush  v. 
Carbondale,  229  111.  149,  82  N.  E.  252,  11  A. 
&  E.  Ann.  Cas.  121;  Greenhood,  Pub.  Pol. 
p.  123,  rule  140;  Mulligan,  v.  Smith,  32 
Colo.  404.  76  Pac.  1003;  Pierce  v.  Randolph, 
12  Tex.  290. 

The  design  to  prejudice  the  public  interest 
must  clearly  appear,  to  warrant  a  court  in 
denouncing  a  contract  as  void. 

Greenhood,  Pub.  Pol.  p.  116,  rule  329; 
Page,  Contr.  §§  326,  506;  Edwards  v.  Golds- 
boro,  341  N.  C.  60,  4  L.R.A.(N.S.)  689,  53 
S.  E.  652,  8  A.  A  E.  Ann.  Cas.  479;  Barrett 
V.  Carden,  65  Vt.  431,  36  Am.  St.  Rep.  876, 
26  Atl.  530;  South  Carolina  &  G.  R.  Co.  v. 
Carolina,  C.  G.  &  C.  R.  Co.  35  C.  C.  A. 
423,  93  Fed.  643;  Fox  v.  Rogers,  171  Mass. 
546,  50  N.  E.  1041;  Houlton  v.  Nichol,  93 
Wis.  393,  33  L.R.A.  3  06,  67  Am.  St.  Rep. 
928,  67  N.  W.  716;  Burdine  v.  Burdine,  98 
Va.  615,  81  Am.  St  Rep.  741,  36  S.  E.  992; 
McCowen  v.  Pew,  153  Cal.  735,  21  L.R.A. 
(N.S.)  800,  96  Pac.  893,  15  A.  &  E.  Ann. 
Cas.  630;  Hall  v.  O'Neil  Turpentine  Co. 
66  Fla.  324,  47  So.  612, 16  A.  &  E.  Ann.  Cas. 
738;  Richmond  v.  Dubuque  A  S.  C.  R.  Co. 
26  Iowa,  202;  Kellogg  v.  Larkin,.  3  Pinney 
(Wis.)  123,  66  Am.  Dec.  164;  Walsh  v. 
Fussell,  3  Moore;  &  P.  457;  Printing  & 
Numerical  Registering  Co.  v.  Sampson,  L. 
R.  19  Eq.  465,  21  Eng.  Rul.  Cas.  696;  Wake- 
Held  V.  Van  Tassell,  202  111.  41,  65  L.R.A. 
511,  96  Am.  St.  Rep.  207,  66  N.  E.  830; 
Brown  v.  First  Nat.  Bank,  137  Ind.  655,  24 
L.R.A.  206,  37  N.  E.  158;  Egerton  v.  Brown- 
low,  4  H.  L.  Cas.  1;  24  Eng.  Rul.  Cas.  118; 
Gillett  V.  Logan  County,  67  111.  256;  Good- 
rich V.  Tenney,  144  111.  422,  19  L.R.A.  371, 
36  Am.  St.  Rep.  459,  33  N.  £.  44;  Crichfield 
V.  Bermudez  Asphalt  Paving  Co.  174  HI. 
466,  42  L.R.A.  347,  51  N.  E.  662;  Hawkeye 
[ns.  Co.  V.  Brainard,  72  Iowa,  130,  33  N.  W. 
603. 

To  be  against  public  policy,  the  agree- 
ment itself  must  contemplate  illegal  acts. 

Holman  v  Johnson,  Cowp.  pt.  1,  p.  343; 
Drake  v.  Lauer,  93  App.  Div.  86,  86  N.  Y. 
Supp.  986. 

The  alleged  incentive  to  crime  is  not  a 
ground  for  holding  a  contract  void  as 
against  public  policy. 

Buchtel  College  v.  Chamberloix,  3  Cal. 
App.  246,  84  Pac.  3000;  Carnwright  v. 
Gray,  327  N.  Y.  92,  12  L.R.A.  845,  24  Am. 
St.  Rep.*  424,  27  N.  E.  835 ;  Worth  v.  Case, 
42  N.  Y.  362;  Root  v.  Strang,  77  Hun,  14, 
28  N.  Y.  Supp.  273;  Brady  v.  Smith,  8 
Misc.  465,  28  N.  Y.  Supp.  776;  Krell  ▼. 
Codman,  354  Mass.  454,  34  L.R.A.  860,  26 
Am.  St.  Rep.  260,  28  N.  E.  578;  35  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  958;  Stone  v. 
Pennock,  31  Mo.  App.  544 ;  Howe  v.  Watson, 
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179  Maas.  30,  60  N.  E.  415;  RamloU  Thac- 
koorseydass  v.  Soojumnull  DhondmuH,  6 
Moore,  P.  C.  G.  300;  Watson  v.  Mahan,  20 
Ind.  223;  Brown  v.  Odill,  104  Tenn.  250, 
52  L.R.A.  060,  78  Am.  St.  Rep.  014,  50  S.  W. 
840. 

A  contract  for  the  support  or  hire  of  a 
person  for  life  is  valid.  The  fact  that  it 
may  give  a  remote  interest  in  causing  the 
death  of  such  employer  is  not  objection 
thereto. 

Page,  Contr.  §  396;  Pierce  v.  Tennessee 
Coal,  Iron  &  R.  Co.  173  U.  S.  1,  43  L.  ed. 
591,  19  Sup.  Ct.  Rep.  335. 

It  was  not  a  wager  contract. 

1  Page,  Contr.  §  448;  Harris  v.  White, 
81  N.  y.  639;  Winward  v.  Lincoln,  23  R.  1. 
476,  64  L.R.A.  160,  51  Atl.  112;  Fareira 
▼.  Gabell,  89  Pa.  89;  29  Am.  &  Eng.  Enc 
Law.  2d  ed.  pp.  1082,  1083. 

The  privilege  of  contracting  is  both  a 
"liberty"  and  a  "property  right"  within 
the  meaning  of  both  the  state  and  Federal 
Constitutions. 

Kelleyville  Coal  Co.  v.  Harrier,  207  111. 
624,  99  Am.  St.  Rep.  240,  09  N.  E.  927; 
Harding  v.  People,  160  111.  459,  32  L.R.A. 
445,  62  Am.  St.  Rep.  344,  43  N.  E.  624; 
Chicago  v.  Hulbert,  205  111.  346,  68  N.  E. 
786;  Ritchie  v.  People,  155  111.  98,  29  L.R.A. 
79,  46  Am.  St.  Rep.  315,  40  N.  E.  454; 
Bailey  v.  People,  190  111.  28,  54  L.R.A.  838, 
83  Am.  St.  Rep.  116,  60  N.  E.  98;  Mathews 
V.  People.  202  111.  389,  63  L.R.A.  73,  95 
Am.  St.  Rep.  241,  67  N.  E.  28;  O'Brien  v. 
People,  216  111.  354,  108  Am.  St.  Rep.  219,  3 
A.  &  E.  Ann.  Cas.  966. 

Where  a  contract  has  been  executed  by 
one  of  the  parties,  and  it  would  be  a  greater 
breach  of  morals  to  refuse  relief  to  the  other 
party  than  the  enforcement  of  the  contract, 
the  court  will  enforce  the  contract. 

King  V.  King,  63  Ohio  St.  303,  52  L.R.A. 
157,  81  Am.  St.  Rep.  635,  59  N.  E.  Ill; 
Lester  v.  Howard  Bank,  33  Md.  558,  3  Am. 
Rep.  211;  Fearnley  v.  De  Mainville,  5  Colo. 
App.  441,  39  Pac.  73;  Wood  worth  v.  Ben- 
nett, 43  N.  Y.  273,  3  Am.  Rep.  700;  Milten- 
bergcr  v.  Cooke,  18  Wall.  421,  21  L.  ed.  864; 
Dunlop  V.  Mercer,  86  C.  C.  A.  435,  156  Fed. 
546;  Irvin  v.  Irvin,  109  Pa.  529,  29  L.R.A. 
292,  32  Atl.  445;  Union  Nat.  Bank  v.  Mat- 
thews, 98  U.  S.  621,  25  L.  ed.  188;  Day  v. 
Spiral  Springs  Buggy  Co.  57  Mich.  146,  58 
Am.  Rep.  362,  23  N.  W.  628. 

Notwithstanding  a  fiduciary  relation,  and 
that  the  law  views  with  distrusit  trans- 
actions whereby  the  party  having  the  confi- 
dence of  the  other  obtains  property,  the  dis- 
trust or  suspicion  may  be  shown  to  be  un- 
founded, and  will  be  removed,  and  the  trans- 
action regarded  as  valid,  if  it  be  :nade  to  ap- 
pear it  was  entered  into  with  full  knowledge 
of  its  nature  and  effect,  and  was  the  result 
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of  deliberate,  voluntary,  and  intelligent  de- 
sires of  the  party  acting,  and  was  not  se- 
cured by  the  exercise  of  tJie  intlueuee  en- 
gendered as  an  effect  of  the  relation. 

Kellogg  V.  Peddicord,  181  111.  22,  54  N. 
E.  623;  Uhlich  v.  Muhlke,  61  111.  499;  Herr 
V.  Pay  son,  157  111.  244,  41  N.  E.  732;  Bishop 
V.  Hilliard,  227  III.  382,  81  N.  E.  403;  Bow- 
doin  College  v.  Merritt,  75  Fed.  480;  Rals- 
ton y.  Turpin,  129  U.  S.  663,  675,  32  L 
ed.  747,  751,  9  Sup.  Ct.  Rep.  420;  Re  Sparks, 
63  N.  J.  Eq.  242,  51  Atl.  118;  Woodbury 
V.  Woodbury,  141  Mass.  329,  55  Am.  Kep. 
479,  5  N.  E.  275;  Coffee  v.  RuflSn,  4  Coldw. 
487;  Audenreid's  Appeal,  89  Pa.  114,  33 
Am.  Rep.  731 ;  Hunter  v.  Atkins,  3  Myl.  & 
K.  113;  Pratt  v.  Barker,  4  Rusa.  Ch.  507; 
Villers  v.  Beaumont,  1  Vern.  100. 
•  Independent  advice  is  not  necessary  to 
the  validity  of  a  contract  between  parties 
where  a  fiduciary  relation  exists. 

Revels  v.  Revels,  64  S.  0.  256,  42  6.  £. 
Ill;  Uhlich  V.  Muhlke;  Herr  ▼.  Payson; 
and  Kellogg  y.  Peddicord, — supra. 

Messrs.  L.  D.  Condee  and  L.  R.  Atkins, 
with  Messrs.  James  C.  Hatchins  and 
Max  Baird,  for  appellee: 

A  contract  affording  an  incentive  to  the 
commission  of  a  crime  is  void  as  against 
sound  public  policy.  The  evil  tendency  of 
a  contract  is  sufficient  to  condemn  it. 

Gillett  v.  Logan  County,  67  111.  256; 
Goodrich  v.  Tenney,  144  111.  422,  19  L.R.A 
371,  36  Am.  St.  Rep.  459,  33  N.  E.  44; 
Crichfield  y.  Bermudez  Asphalt  Paving  Col 
174  111.  466,  42  L.R.A.  347,  51  N.  £.  552; 
Warnock  v.  Davis,  104  U.  S.  775,  26  L  ed. 
924;  Schreiner  v.  High  Court,  C.  O.  F.  35 
ill.  App.  576;  Egerton  v.  Brownlow,  4  H. 
L.  Cas.  1,  24  Eng.  Rul.  Cas.  118;  15  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  933,  934;  9 
Cyc.  Law.  &  Proc.  p.  481;  Wright  v.  Som 
ers,  125  111.  App.  256. 

A  contract  between  a  physician  and  pa- 
tient, where  the  compensation  reserved  is 
not  to  be  paid  until  the  death  of  the  patient, 
and  then  only  if  the  physician  survives, 
places  a  premium  upon  the  shortening  of 
the  life  of  the  patient,  and  thus  creates  a 
powerful  motive  for  the  commission  of  a 
crime  on  the  part  of  the  doctor,  and  is  con- 
trary to  public  policy  and  void. 

Dent  V.  Bennett,  7  Sim.  539,  4  Myl.  & 
C.  269;  Cole  v.  Gower,  6  East,  110;  Re 
Zeigler,  37  Chicago  L^.  News,  351. 

The  contracts  in  question  tend  to  create 
a  conflict  between  duty  and  self-interest,  and 
are  void. 

Merritt  v.  Lambert,  10  Paige,  352;  Hawk- 
eye  Ins.  Co.  Y.  Brainard,  72  Iowa,  130,  33 
N.  W.  603;  Brown  v.  First  Nat.  Bank,  137 
Ind.  655,  24  L.R.A.  206,  37  N.  E.  158. 

Transactions  between  a  party  and  one 
bearing   a   fiduciary    relation   to   him  are 
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held  to  be  prima  facie  void,  to  prevent  a 
general  public  mischief. 

Dent  V.  Bennett,  4  Myl.  &  C.  269,  7  Sim. 
539;  Thomas  ▼.  Whitney,  186  111.  225,  57 
N.  £.  808;  Unruh  v.  Lukens,  166  Pa.  324, 
31  Atl.  nO;  Allen  v.  Davis,  4  De  G.  &  S. 
133;  Billage  v.  Southee,  9  Hare,  534. 

The  purpose  and  desire  to  make  the  con- 
tracts is  presumed  to  be  produced  by  undue 
influence  on  account  of  the  relation  of  the 
parties. 

Gilmore  v.  Lee,  237  111.  402,  127  Am. 
St.  Rep.  330,  86  N.  E.  568;  Baum  v.  Hart- 
maini,  226  111.  160,  80  N.  £.  711 ;  Uuguenin 
V.  Baseley,  14  Ves.  300,  6  Eng.  Rul.  Gas. 
834. 

A  physician  licensed  in  one  state  cannot 
recover  for  services  performed  in  another 
state  where  he  is  not  licensed.  The  con- 
tract is  governed  by  the  law  of  the  place  of 
performance. 

Rugg  V.  Lewis,  Rap.  Jud.  Quebec,  17  G.  S. 
200;  Graves  v.  Johnson,  156  Mass.  211,  15 
L.R.A.  834,  32  Am.  St  Rep.  446,  30  N.  £. 
818;  Price  v.  Burns,  101  III.  App.  418; 
Alexander  v.  Barker,  64  Kan.  396,  07  Pac. 
830;  Diamond  Glue  Go.  v.  United  States 
Glue  Go.  187  U.  S.  611,  47  L.  ed.  328,  23 
Sup.  Ct.  Rep.  206;  Wasserboehr  v.  Morgan, 
108  Mass.  291,  47  N.  E.  126;  Pritchard  v. 
Norton,  106  U.  S.  128,  138,  27  L.  ed.  105, 
109,  1  Sup.  Gt.  Rep.  102;  Kentucky  v. 
Bassford,  6  Hill,  520;  22  Am.  k  Eng.  £nc. 
Law,  2d  ed.  p.  1328;  Gardner  ▼.  Tatum,  81 
Gal.  370,  22  Pac.  880;  Roberta  v.  Levy 
(Gal.)  31  Pac.  570. 

Ck>okey  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Dr.  L.  G.  H.  £.  Zeigler, 
filed  a  claim  in  the  probate  court  of  Gook 
county  against  the  estate  of  Harriet  G. 
McVicker  for  $110,000,  which  consisted  of 
three  items,  the  first  being  for  $100,000, 
based  on  two  written  contracts,  or,  in  the 
alternative,  for  reasonable  compensation  as 
a  physician  for  services  and  medical  atten- 
tion from  December  19,  1809,  to  April  30, 
1904;  and  the  second  and  third  for  $5,000 
each,  claimed  to  be  due  on  an  oral  con- 
tract. The  probate  court  allowed  the  sec- 
ond and  third  items,  but  refused  to  allow 
the  first.  The  appropriate  order  was  en- 
tered, from  which  both  the  executor  and 
the  claimant  appealed  to  the  circuit  court. 
There  the  two  appeals  were  consolidated  and 
tried  as  one  before  a  jury.  The  jury  re- 
turned a  verdict  for  the  claimant  for  $100,- 
<M)0.  The  court  entered  judgment  for  this 
amount  and  for  costs,  to  be  paid  in  due 
eourse  of  administration.  From  this  judg- 
ment, the  executor  appealed  to  the  appellate 
court  for  the  first  district,  where  the  judg- 
ment of  the  circuit  court  was  reversed,  with 
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a  finding  of  fact  that  "the  contracts  in  evi- 
dence of  December  19,  1809,  and  of  July 
24,  1901,  are  void,  as  being  against  sound 
public  policy."  From  this  judgment  the 
claimant  has  prosecuted  a  further  appeal 
to  this  court 

The  facts  as  disclosed  on  the  trial  in 
the  circuit  court  are  as  follows:  The  ap- 
pellant  is  a  physician  and  surgeon  and  was 
licensed  to  practise  medicine  in  this  state 
on  January  17,  1899.  He  is  also  engaged 
in  the  practice  of  osteopathy.  On  April 
24,  1899,  he  leased  three  rooms  in  the  Mc- 
Vicker Theatre  building,  in  the  city  of 
Chicago,  from  Mrs.  Harriet  G.  McVicker, 
which,  so  far  as  the  evidence  discloses,  was 
the  first  time  he  had  ever  met  her.  These 
rooms,  which  adjoined  a  room  used  by  Mrs. 
McVicker  as  an  office,  were  used  by  Dr.  Zeig- 
ler as  his  office.  Mrs.  McVicker's  exact  age 
is  not  given,  but  it  appears  that  at  that 
time  she  was  about  seventy-eight  or  seventy- 
nine  years  of  age.  She  had  been  a  sufferer 
from  various  maladies,  among  them  being 
ailments  of  the  heart,  stomach,  and  kidneys, 
an  affliction  which  caused  a  stiffness  of  the 
knee  joints,  and  some  disease  peculiar  to  her 
sex.  She  employed  Dr.  Zeigler,  and  he  be- 
gan treating  her  some  time  during  the 
month  of  October,  1899.  Shortly  thereafter 
one  John  Janes,  now  deceased,  who  was  a 
friend  of  many  years'  standing  of  Mrs. 
McVicker,  presented  to  appellant,  on  her  be- 
half, a  qontract  executed  by  her,  whereby 
appellant  was  to  be  paid  out  of  her  estate, 
after  her  death,  the  sum  of  $100,000,  in 
ten  equal  annual  instalments,  in  considera- 
tion of  appellant  giving  her  such  medical 
attention  as  she  should  require  during  the 
remainder  of  her  lifetime.  Appellant  ob- 
jected to  the  instalment  plan  of  payment, 
and  to  other  features  of  the  instrument, 
and  refused  to  execute  or  accept  it.  On 
December  19,  1899,  appellant  and  Mrs.  Mc- 
Vicker executed  a  contract  which  provided 
that  appellant  should  give  her  such  medical 
attention  as  she  snould  require  during  her 
lifetime,  and  at  her  death  should  be  paid 
the  sum  of  $100,000  out  of  her  estate.  This 
was  executed  by  Mrs.  McVicker  by  the  name 
of  "Mrs.  J.  H.  McVicker."  Some  time 
thereafter  Dr.  Zeigler  was  advised  to  have 
the  contract  re-executed,  on  account  of  the 
fact  that  Mrs.  McVicker,  in  executing  it, 
had  used  the  initials  of  her  deceased  hus- 
band instead  of  her  own  name.  Mrs.  Mc- 
Vicker agreed  to  do  this.  On  July  1 7,  1901, 
she  sent  for  Rev.  William  F.  Black,  who 
had  been  a  friend  of  her  husband  in  his 
lifetime  and  whose  custom  it  was  to  make 
weekly  calls  on  Mrs.  McVicker,  to  consult 
with  him  about  the  contract.  John  Janes 
was  the  only  other  person  present  on  thir 
occasion.    Rev.  Black  gave  it  as  his  opinioa 
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that  the  contract  was  properly  executed  as 
it  was,  but  Janes  advised  the  change.  Mrs. 
McVicker  insisted  upon  the  writing  of  a 
preamble  to  the  rewritten  contract,  explain- 
ing her  reasons  for  executing  it  anew.  This 
she  dictated  to  Janes,  who  took  it  down. 
This  was  later  returned  to  Mrs.  McVicker 
by  Janes,  and  a  comparison  made  with  the 
original  contract.  Appellant  was  not  pres- 
ent on  these  two  occasions.  A  typewritten 
copy  was  tlien  made  of  the  new  contract, 
and  the  same  was  executed  by  Mrs.  Mc- 
Vicker and  the  appellant  in  the  room  of 
the  former  at  the  Lexington  Hotel  on  July 
24,  1901,  in  the  presence  of  Mr.  and  Mrs. 
Emil  Linder,  friends  of  both  appellant  and 
Mrs.  McVicker,  who  had  beep  invited  by 
her  to  come  there  for  that  purpose.  With 
the  exception  of  the  explanatory  part,  this 
contract  was  identical  in  language  with  the 
contract  of  December  19,  lb99|  and  is  Ab 
follows: 

Chicago,  Illinois,  July  24th,  1901. 
This  agreement  or  contract  by  and  be- 
tween Mrs.  Harriot  G.  McVicker  of  Chicago, 
Illinois,  of  tiie  first  part,  and  L.  0.  U.  E. 
Zeigler,  M.  D.,  of  Chicago,  Illinois,  of  the 
second  part,  witnesseth:  That  the  first  par- 
ty, Mrs.  Harriet  G.  McVicker,  first  entered 
into  this  agreement  or  contract  with  Dr. 
Zeigler,  party  of  the  second  part,  on  the 
19th  day  of  December,  eighteen  hundred 
and  ninety-nine  (December  19th,  1899). 
The  original  contract  will  be  found  hereto 
attached.  A  second  contract  was  thought  to 
be  necessary  because  of  the  signature  of  the 
first  and  original  contract  being  signed  Mrs. 
J.  H.  McVicker  instead  of  Mrs.  Harriet  G. 
McVicker.  That  the  party  of  the  second 
part,  having  been  advised  to  have  the  sig- 
nature changed  from  Mrs.  J.  H.  McVicker 
to  Mrs.  Harriet  G.  McVicker,  presented  the 
first  and*  original  instrument  to  the  party 
of  the  first  part,  Mrs.  Harriet  G.  McVicker, 
for  the  purpose  of  getting  her  consent  in 
its  being  changed.  On  being  apprised  of 
the  possibility  of  some  legal  technicality, 
Mrs.  Harriet  G.  McVicker,  party  of  the  first 
part,  immediately  acquiesced  and  caused 
this,  the  second  contract,  to  be  drawn,  which 
contains  the  material  and  relevant  clauses 
of  the  first  and  original  contract,  drawn  De- 
cember ]9th,  1899;  that  the  party  of  the 
first  part,  Mrs.  Harriet  G.  McVicker,  being 
aware  that  some  unscrupulous  persons  have 
conspired  to  ruin  the  doctor's  good  reputa- 
tion and  business,  willingly  and  unhesitat- 
ingly causes  the  change  in  signature;  that 
the  party  of  the  first  part,  Mrs.  Harriet  G. 
McVicker,  was  necessitated  to  have  Honor- 
able William  E.  Hughes  to  call  at  her  home 
and  investigate  the  legal  aspect  of  the  terri- 
ble and  cruel  conspiracy  against  Dr.  Zeig- 
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ler,  led  by  Mr.  L.  D.  Condee,  Miss  Jennie 
Boydston,  Mrs.  William  Cox,  Mr.  George 
Graves,  Mrs.  Mack,  with  an  eye  singled  to 
have  Mrs.  Harriet  G.  McVicker,  party,  of 
the  first  part,  to  discontinue  the  services  of 
the  party  of  the  second  part,  L.  C.  H.  E. 
Zeigler,  M.  D.;  that  the  party  of  the  first 
part,  Mrs.  Harriet  G.  McVicker,  had  let- 
ters presented  to  her  purporting  to  be  from 
certain  individuals,  which,  when  thorough- 
ly scrutinized  and  their  contents  carefully 
questioned  of  Mr.  L.  D.  Condee  by  Honorable 
William  E.  Hughes,  it  was  deduced  by  Mr. 
Condee's  own  confession  that  they  had  been 
forged,  and  not  written  by  the  persons  whom 
he  at  first  declared  had  written  them  and 
delivered  same  in  person.  To  the  party  of 
the  first  part,  Mrs.  Harriet  G.  McVicker, 
to  have  discontinued  the  professional  serv- 
ices of  the  party  of  the  second  part,  L.  C. 
\i.  £.  Zeigler,  M.  D.,  would  have  been 
equivalent  to  the  canceling  of  the  original 
contract  existing  between  first  and  second 
parties,  which  is  hereto  attached,  and  for 
which  result  each  of  these  persons  did 
wrongfully,  cruelly  conspire.  Knowing  this 
by  confession  from  Mr.  Condee,  also  by  let- 
ter received  from  him,  the  party  of  the  first 
part,  Mrs.  Harriet  G.  McVicker,  for  truth, 
justice,  and  right,  has  made  the  second  con- 
tract, in  order  to  avoid  the  underhanded ness 
of  these  unscrupulous  persons.  Persons  that 
the  party  of  tlie  first  part  uave  conversed 
with  in  reference  to  this  matter  are:  Mr. 
William  E.  Hughes,  Rev.  W.  F.  Black,  Mr. 
N.  E.  Pearse,  Mrs.  N.  E,  Pearse,  Mrs.  J.  I. 
Case,  Mr.  Emil  Linder,  Mr.  James  Mclnemy. 

Contract. 

That  the  party  of  the  first  part,  Mrs. 
Harriet  G.  McVicker,  does  enter  into  an 
agreement  and  contract  for  tlie  professional 
services  to  be  rendered  by  the  party  of  the 
second  part,  L.  C.  H.  E.  Zeigler,  M.  D.,  at 
any  time  or  place,  during  any  spell  of  in- 
disposition which  I  may  be  subjected  to 
during  the  remainder  of  my  natural  life- 
time; that  in  the  event  of  sickness  such 
methods  are  to  be  employed  or  adopted  as 
seem  best  and  most  expedient;  all  medi- 
cines or  other  paraphernalia  necessary  to 
the  discharge  of  duties  in  cases  of  indispo- 
sition are  to  be  provided  by  Dr.  Zeigler: 
that  when  the  critical  moment  comes,  when 
it  is  thought  that  I  may  pass  out,  Dr.  Zeig- 
ler may  call  the  physician  or  physician 
as  his  judgment  may  dictate;  that  the  sum 
which  I  voluntarily  contract  to  pay  for  the 
services  thus  rendered  is  to  be  $100,000 
(one  hundred  thousand  dollars),  payable 
immediately,  or  as  soon  as  possible,  by  my 
estate,  which  I  leave  in  trust  with  the 
Illinois  Trust  and  Savings  Bank. 

In    witness    thereof    the    parties    hereto 
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have  set  their  hands  and  seals  July  24th, 
1901. 

It  is  uncontradicted  that  from  the  time 
of  the  execution  of  the  first  contract  until 
the  death  of  Mrs.  McVicker  at  Pasadena, 
California,  August  25,  1904,  the  appellant 
attended   her  constantly,  reserving  for  her 
exclusively,  before  going  to  California,  his 
time  from  8  o'clock  p.  m.  to  8  o'clock  a. 
M.  of  each  day,  and  giving  her  the  right  to 
demand  his  attention  at  all  other  times  to 
the    exclusion    of   his   other    patients.      In 
October,  1900,  Mrs.  McVicker  removed  from 
her  residence  in  Chicago  to  the  Lexington 
Hotel,  and,  at  her  request.  Dr.  Zeigler  took 
up  his  residence  there  also.    In  April,  1904, 
she  went  to  California,  accompanied  by  the 
doctor,  and  remained  there  until  the  time  of 
her  death.    A  number  of  witnesses  testified 
that  Mrs.  McVicker  had  stated  that,  in  or- 
der to  induce  Dr.  Zeigler  to  go  with  her  to 
California,    she    had    agreed    to    pay    him 
$5,000  per  annum  and  $5,000  for  ejcpenses, 
in  addition  to  her  written  contract.     This 
oral  agreement  was  the  basis  of  items  2  and 
3   of    the   claim.     After   the   execution   of 
the   first   contract,   on   December   19,   3899, 
Mrs.  McVicker  talked  with  a  great  many  of 
her   friends    about    the    contract  and   the 
satisfactory   tesults   appellant   was   accom- 
plishing .by  his  treatment.     Prior  to  that 
time  she  had  been  treated  by  various  emi- 
nent physicians,  and,  according  to  her  oft- 
repeated  -  statements,   with   but   little   suc- 
cess.    She  repeatedly  referred  to  her  con- 
tract with  appellant  when  talking  to  her 
friends,  and  stated  many  times  that  he  had 
earned  the  amount  agpreed  to  be  paid.    She 
gave  or  offered  to  him  on  several  occasions 
large  sums  of  money  or  checks  for  large 
sums,,  in   addition  to  and   independent  of 
the  contract^  but  these  were  all  either  re- 
fused or  returned.    On  October  29,  1903,  in 
the  presence  of  Linder  and  his  wife,  she  of- 
fered appellant  $100,000  in  bank  certificates 
of  deposit,  as  in  full  payment  of  the  con- 
tract, stating  that  she  did  so  for  the  reason 
she  feared  he  might  have  trouble  about  It 
after    her    death.      Appellant    refused    the 
certificates  on  the  ground  that  payment  at 
that  time  would  not  be  in  accordance  with 
the  contract.     She  afterwards  expressed  re- 
gret to  a  number  of  her  friends  that  the 
doctor   had   thus    declined    to  accept  pay- 
ment under  the   contract   during  her   life- 
time.    Mrs.  McVicker  was  a  cultured  and 
educated  woman,  and  it   is   uncontroverted 
that  her  >menta1  faculties  were  unimpaired 
up  until  the  time  of  her  death.     She  had 
large  business  interests  and  gave  them  her 
personal  attention  and  supervision.     She  is 
described,  by  all  the  witnesses  who  testified 
on  that  point  as  shrewd  and  as  having  ex- ' 
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ceptional  business  qualifications,  as  a  wom- 
an of  strong  mentality,  not  easily  in- 
fluenced and  accustomed  to  having  her  own 
way.  Her  only  heirs  at  law  were  two  nieces 
— one,  Minnie  Effey,  the  daughter  of  a  de- 
ceased brother,  and  the  other,  Clara  Belle 
Game,  the  daughter  of  a  deceased  sister.  It 
is  stipulated  that  at  the  time  of  her  death 
her  estate  consisted  of  property  of  the  value 
of  $270,000.  By  her  last  will  and  testa- 
ment she  made  various  small  bequests 
amounting  to  about  the  sum  of  $22,000,  and 
devised  the  residue  of  her  estate  in  trust  to 
the  Illinois  Trust  &  Savings  Bank,  directing 
that  it  pay  three  fourths  of  the  net  revenue 
therefrom  semi-annually  to  one  Horace 
McVicker,  and  the  remaining  one  fourth 
semi-annually  to  her  niece  Clara  Belle 
Game,  who  resided  in  San  Francisco,  Cali- 
fornia. The  will  further  provided  that, 
upon  the  death  of  Horace  McVicker,  three 
fourths  of  the  residue  of  the  estate  should 
be  paid  to  bis  heirs  at  law,  and,  upon  the 
death  of  Clara  Belle  Game,  one  fourth  of 
the  residue  was  to  be  paid  to  her  children 
then  living.  No  provision  whatever  was 
made  in  the  will  for  the  niece  Minnie 
Effey. 

The  record,  abstracts,  and  briefs  are  all 
quite  voluminous,  and  both  appellant  and 
appellee  have  presented  a  large  number  of 
points  in  support  of  their  contentions.  We 
have  carefully  considered  all  the  points 
raised  and  the  authorities  cited,  and  will 
discuss  briefly  those  which,  in  our  judg- 
ment, are  controlling  in  the  matters  in 
controversy. 

It  is  contended  on  the  part  of  appellant 
that  this  is  a  suit  at  law,  and  for  that 
reason  the  facts  are  not  open  to  review  in 
this  court,  while  the  appellee  insists  that, 
as  the'  probate  court  and  the  circuit  court 
upon  appeal  were  required  to  exercise 
equitable  jurisdiction  and  to  resort  to 
equitable  procedure,  the  case  partakes  of 
the  nature  of  a  chancery  proceeding,  and 
this  court  should  review  the  facts  as  well 
as  the  law.  In  Grier  v.  Cable,  159  111.  29, 
42  N.  E.  395,  we  held  that  the  prosecution 
of  a  claim  against  an  estate  in  the  probate 
court  was  in  no  proper  sense  a  suit  or  pro- 
ceeding at  law  or  in  chancery,  but  was  pure- 
ly a  statutory  proceeding,  and  for  that 
reason  an  appeal  from  the  judgment  of 
the  probate  court  allowing  or  disallowing 
the  claim  did  not  lie,  under  the  statute,  to 
the  appellate  court,  but  to  the  circuit 
court.  Upon  final  appeal  to  this  court, 
from  the  judgment  of  the  circuit  court  al- 
lowing or  disallowing  a  claim  against  an 
estate,  this  court  will  examine  into  the  na- 
ture of  the  claim  and  the  defenses  to  it, 
for  the  purpose  of  determining  whether  it 
has  the  power  to  review  the  facts.     In  a 
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claim  based  on  purely  legal  demands,  and 
where  there  are  no  equitable  defenses  and 
the  probate  eourt  is  not  required  to  exer- 
cise its  chancery  powers,  the  judgment  of 
the  appellate  court  is  conclusive  upon  this 
court  as  to  the  controverted  facts  in  the 
case;  but,  in  the  adjustment  of  claims 
where  the  probate  court  exercises  an  equita- 
ble jurisdiction  and  resorts  to  equitable  pro- 
cedure, upon  an  appeal  to  this  court  it  is 
our  duty  to  examine  and  determine  ques- 
tions of  fact  as  well  as  of  law.  Hobbs  v. 
Ferguson,  100  III.  232;  Belleville  Sav.  Bank 
v.  Bomman,  124  111.  200,  16  N.  E.  210; 
Cheney  v.  Roodhouse,  135  111.  257,  25  N.  £. 
1019;  Bliss  v.  Seaman,  165  III.  422,  46  N. 
E.  279;  Henry  v.  Caruthers,  196  111.  130, 
63  N.  E.  629;  Starrett  v.  Brosseau,  208  111. 
408,  70  N.  E.  354;  Schell  v.  Weaver,  225 
111.  159,  80  N.  E.  95,  8  A.  &  E.  Ann.  Cas. 
339;  Clemens  v.  Crane,  234  111.  215,  84  N.  £. 
884.  In  this  ease  the  claim  filed  was  for  a 
legal  demand,  and,  as  no  defense  was  made 
which  could  not  have  b^n  interposed  in  a 
suit  at  law,  the  probate  court  did  not  exer- 
cise its  equitable  jurisdiction.  The  facts, 
therefore,  are  not  reviewable  here.  This 
question  is  not  of  controlling  importance 
in  this  case,  for  the  reason  that  there  is  no 
conflict  in  the  evidence  on  any  material 
point.  In  fact,  appellee  made  but  little 
proof,  and  none  whatever  upon  any  ma- 
terial question  of  fact  involved,  but  relied 
wholly  upon  questions  of  law.  Upon  the 
only  questions  of  fact  necessary  to  be 
proven  to  sustain  the  claim,  the  evidence 
of  appellant  stands  uncontradicted  and 
tends  to  support  the  claim. 

In  its  judgment  the  appellate  court 
found,  as  a  question  of  fact,  that  upon  the 
allegations  and  proofs  in  the  record  the 
contracts  of  December  19,  1899,  and  of  July 
24,  1901,  are  void,  as  being  against  sound 
public  policy.  This  finding  is  not  one  of 
fact,  but  of  law.  A  similar  finding  was 
made  by  the  appellate  court  in  Brush  v. 
Carbondale,  229  111.  144,  82  N.  E.  262,  11 
A.  &  E.  Ann.  Cas.  121,  and,  in  passing  upon 
that  question,  we  said:  "The  view  of  the 
appellate  court  seems  to  have  been  that  the 
question  whether  the  contract  alleged  in 
the  declaration  was  contrary  to  public 
policy  and  void  was  one  of  fact.  But  that 
is  not  so."  In  the  Brush  Case  the  contract 
was  oral,  but,  as  the  facts  were  conceded,  its 
interpretation,  as  in  the  case  of  written 
contracts,  became  a  question  of  law  for  the 
court.  In  this  case  the  contract  is  a  written 
one,  and  its  construction  does  not  depend 
upon  any  extrinsic  fact.  Its  interpretation, 
therefore,  is  a  question  of  law. 

The  position  of  appellee  is  that  the  origi- 
nal and  confirmatory  contract  entered  into 
between  Mrs.  McVicker  and  Dr.  Zeigler  are 
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void,  as  against  public  policy,  for  the  rea- 
sons, first,  that  they  furnish  an  inoeiitife 
to  the  commission  of  a  crime;  and,  second, 
that  they   substantially   form  a  wager  on 
the  length  and  continuance  of  the  life  of 
Mrs.  McVicker.    There  is  no  precise  definition  r 
of  public  policy,  and  consequently  no  abso- 
lute   rule    by    which    a    contract    can    be 
measured  or  tested  to  determine  whether  or 
not  it  is  contrary  to  public  policy.     Each 
case,  as  it  arises,  must  be  judged  and  de- 
termined   according    to    its    own    peculiar 
circumstances.     The   public    policy   of  the 
state  or  of  the  nation  is  to  be  found  in  its 
Constitution  and   its   statutes,    and    when 
cases  arise  concerning  matters  upon  which 
they  are  silent,  then  in  its  judicial  decisions 
and   the   constant  practice  of  the  govern- 
ment officials.    Bell  ▼.  Farwell,  176  III.  489, 
42  L.R.A.  804,  68  Am.  St  Rep.  194,  52  N. 
E.  346;  Harding  y.  American  Glucose  Co. 
182  111.  551,  64  L.R.A.  738,  74  Am.  8t  Rep. 
189,  55  N.  E.  577;   Brush    v.    Carbondale, 
supra;  Hartford  F.  Ins.  Co.  y.  Chicago,  H. 
&  St.  P.  R.  Co.  30  L.R.A.  193,  17  a  C.  A. 
62,  36  U.  S.  App.  152,  70  Fed.  201;  Vidal 
V.  Philadelphia,  2  How.  127,  11  L.  ed.  205; 
United    States    v.    Trans-Missouri    Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540.    Courts  will  not  look  to  other 
sources  to  determine  the  public  policy  of  a 
state.    As  was  said  in  Hartford  F.  Ins.  Co. 
V.  Chicago,  M.  &  St.  P.  R.  Co.  supra:    "The 
public  policy  of  a  state  or  nation  must  be 
determined  by  its  Constitution,  lawai,  and 
judicial    decisions, — ^not    by    the    varying 
opinions  of  laymen,  lawyers,  or  judges  as  to 
the  demands  of  the  interest  of  the  pub- 
lic."    That  the  contract  in  question  does 
not,  in  any  of  its  expressed  provisions,  vio- 
late the  Constitution  or  any  statute  of  this 
state,  does  not  admit  of  ailment.     The 
making  of  such  a  contract  is  not  prohibited 
either  by  the  express    terms    or  any  fair 
implication  of  the  Constitution  or  of  any 
statute  of  the  state.    Neither  do  we  deem  it 
to  be  contrary  to  the  judicial  decisions  of 
the  state.    The  laws  and  the  public  polic}* 
of  the  state  permit  and  require  the  utmost 
freedom  of  contracting  between  competent 
parties,  and  it  is  only  when  a  contract  ex- 
pressly contravenes  the  law  or  the  known 
public  policy  of  the  state  that  courts  will 
hold  it  void. 

It  is  urged  that  this  contract  is  void 
chiefly  for  the  reason  that  it  furnished  an 
incentive  to  appellant  to  shorten  the  life  of 
Mrs.  McVicker  by  neglect  or  improper 
treatment  or  by  the  commission  of  the 
crime  of  murder.  Each  argument  made  bv 
appellee  in  support  of  this  contention  in- 
volves a  breach  of  the  contract,  and  is  not 
founded  on  the  performance  of  it.  It  esn- 
not  be  seriously  contended  but  that.  In  order 
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to  comply  with  the  terms  of  this  contract 
and  be  entitled  to  receive  the  benefits  of  it, 
the  appellant  was  bound  to  give  Mrs.  Mc~ 
Vicker  the  best  treatment  within  his  power 
and  skill,  and  to  prolong  her  life  as  long 
as  possible.  Should  he  fail  to  do  this,  either 
through  neglect  by  wilfully  treating  her  in 
an  improper  manner  or  by  directly  causing 
her  death,  appellant  would  be  unable  to 
recover  upon  the  contract.  There  can  be 
no  doubt  that  a  contract  to  commit  murder 
or  any  other  crime,  or  a  contract  to  give 
a  reward  to  one  for  the  commission  of  a 
crime,  is  void,  as  against  public  policy. 
This  contract  does  not  contemplate  the  com- 
mission of  a  crime,  or  the  doing  of  anything 
which  is  unlawful  or  contrary  to  good  pub- 
lic morals.  Even  if  it  be  conceded  that  the 
contract^  under  its  terms,  offered  some  in- 
centive to  appellant  to  commit  a  crime,  that 
would  not  necessarily  render  it  void. 
''Where  the  parties  to  a  contract  do  not 
contemplate  the  commission  of  any  crime, 
the  fact  that  the  contract  offers  an  in- 
centive to  do  so  will  not  render  it  illegal. 
This  is  well  shown  in  contracts  in  which 
the  benefit  to  accrue  to  one  of  the  parties 
is  conditioned  on  the  death  of  the  other 
party,  thereby  giving  the  former  an  inter- 
est in  the  death  of  the  latter."  15  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  938.  "That  it  is 
competent  for  a  party  to  stipulate  for  the 
disposition  of  his  property  at  the  time  of 
his  decease  is  too  well  settled  to  admit  of 
doubt  or  question."  Jenkins  v.  Stetson,  9 
Allen,  128;  Howe  v.  Watson,  179  Mass.  30, 
60  N.  E.  416.  "It  is  not  contended  .  •  . 
that  a  contract  founded  on  a  sufficient  con- 
sideration, to  make  a  certain  provision  by 
will  for  a  particular  person,  is  invalid  in 
law.  The  contrary  is  well  settled."  Well- 
ington V.  Apthorp,  145  Mass.  69,  13  N.  E. 
10.  "The  owner  of  property  may  make  a 
valid  enforceable  contract  binding  him- 
self not  to  dispose  of  his  property  by  will, 
and  binding  himself  to  permit  his  posses- 
sions to  descend  according  to  the  laws  of 
intestacy."  Jones  v.  Abbott,  228  111.  34, 
119  Am.  St.  Rep.  412,  81.  N.  E.  791. 

Tliere  have  been  numerous  decisions  in- 
volving contracts  entered  into  whereby  one 
party  has  agreed  that  upon  his  death  his 
property,  or  certain  specific  portions  of  it, 
shall  go  to  and  become  the  property  of  the 
other  party  for  considerations  named,  being 
usually  the  caring  for  and  maintaining  of 
the  grantor  during  his  or  her  lifetime  by 
the  other  party;  or  whereby  one  party  con- 
veyed his  property  to  the  other  for  the  con- 
sideration of  the  care,  maintenance,  and 
support  of  the  grantor  during  the  remain- 
der of  his  or  her  natural  life;  and  these 
contracts  have  universally  been  held  to 
be  valid  and  binding.  In  every  such  case, 
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the  incentive  to  hasten  the  death  of  the 
grantor  was  present  to  the  same  extent 
as  in  this  case.  While  such  contracts  are 
usually  made  between  parent  and  child,  or 
between  others  closely  related  by  blood  ties, 
they  have  been  frequently  made  between 
persons  who  bear  no  blood  relationship  Uy 
one  another,  and  no  distinction  has  been 
made  by  the  courts  on  that  ground.  lu  a 
recent  decision,  this  court  held  that  com- 
plainant was  entitled  to  a  decree  for  specific 
performance  against  the  administrator  and 
heirs  of  a  deceased  person  who  had  in  his 
lifetime  contracted  with  complainant  oral- 
ly that,  if  she  would  take  care  of  him 
and  provide  him  with  a  home  as  long  as  he 
lived,  he  would  give  her  the  house  and  lot 
which  she  was  then  occupying  and  which 
belonged  to  him;  the  contract  having  been 
fully  performed  by  her  upon  the  death  of 
the  promisor.  In  that  case  there  was  no 
blood  or  marriage  relationship  between  the 
contracting  parties.  Anderson  v.  Manners, 
243  111.  405,  90  N.  E.  728.  In  this  sUte  liti- 
gation growing  out  of  the  execution  of  such 
contracts,  has  usually  arisen  on  account  of 
the  nonperformance  of  the  grantee,  but  in 
no  case  has  the  validity  of  such  contracts 
been  questioned,  and  their  validity  has  in 
every  instance  been  recognized  by  this 
court.  Frazier  v.  Miller,  16  111.  48;  Oard 
V.  Oard,  59  111.  46;  Jones  v.  Neely,  72  111. 
449;  Kusch  v.  Kusch,  143  111.  353,  32  N. 
E.  267;  Cooper  v.  Gum,  162  111.  471,  39  N. 
E.  267;  McClelland  v.  McClelland,  176  111. 
83,  51  N.  E.  559 ;  Stebbins  v.  Petty,  209  I1L 
291,  101  Am.  St  Rep.  243,  70  N.  E.  673; 
Fabrice  ▼.  Von  der  Brelie,  190  111.  460,  60 
N.  E.  835;  Calkins  v.  Calkins,  220  111.  Ill, 
77  N.  E.  102.  It  is  therefore  not  contrary 
to  public  policy  to  contract  to  devise  prop- 
erty or  to  refrain  from  devising  property, 
for  a  consideration;  or  to  contract  that 
property  shall  pass  at  once  or  at  the  de- 
cease of  the  grantor  to  the  other  party  to 
the  contract,  in  consideration  of  the  sup- 
port, care,  and  maintenance  of  the  grantor 
during  the  remainder  of  his  natural  life  by 
the  other  contracting  party.  So  far  as  the 
question  of  an  incentive  to  the  commission 
of  a  crime  is  concerned,  we  perceive  no  dif- 
ference between  such  contracts  and  the  one 
here  involved. 

The  contention  that  this  contract  is  void 
for  the  reason  that  it  is  a  wagering  contract 
is  not  well  founded.  As  we  view  it,  it  has 
none  of  the  elements  which  would  l)ring  it 
within  the  designation  of  a  wagering  con- 
trad.  There  is  a  sufficient  consideration 
moving  between  the  parties  to  support  it. 

It  is  contended,  further,  by  appellee  that 
the  fiduciary  relation  of  physician  and 
patient  having  existed  between  appellant 
and  Mrs.  McVicker  at  the  time  of  the  exe- 
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cut  ion  of  the  original  and  supplemental 
contracts,  they  are  presumptively  fraudu- 
lent and  prima  facie  void.  This  is  the  de- 
fense which  appellee  claims  required  the 
probate  court  to  exercise  its  equitable  pow- 
ers. While  this  contention  would  constitute 
gi'ounds  upon  which  to  seek  ailirmative  re- 
lief in  equity,  it  is  one  wbich  may  be  inter- 
posed as  a  defense  in  an  action  at  law,  and, 
wlien  so  interposed,  its  effect  is  merely  to 
shift  the  burden  of  proof.  So,  in  this  case 
the  interposition  of  tliis  defense  made  it 
necessary  for  appellant  to  show,  by  a  pre- 
ponderance of  the  evidence,  that  Mrs.  Mc- 
Vicker  entered  into  this  transaction  volun- 
tarily, deliberately,  and  advisedly,  knowing 
its  nature  and  effect,  and  that  her  consent 
was  not  obtained  by  reason  of  the  power 
and  influence  to  which  the  relationship  be- 
tween herself  and  appellant  might  be  sup- 
posed to  give  rise. 

Appellee  contends  that  the  burden  was 
not  only  upon  appellant  to  prove  the  fair- 
ness of  the  contract  and  that  it  was  entered 
into  voluntarily  and  advisedly  by  Mrs.  Mc- 
Vicker,  but  that  it  devolved  upon  him  also 
to  show,  by  a  preponderance  of  the  evi- 
dence, that  she  had  independent  and  compe- 
tent advice  before  she  executed'  the  con- 
tract. While  the  burden  was  upon  appel- 
lant by  reason  of  the  confidential  relations 
existing  between  him  and  Mrs.  McVicker, 
to  show  by  competent  proof  that  the  con- 
tracts were  not  executed  as  the  result  of 
undue  influence,  he  is  not  held  to  the  strict 
rule  contended  for  by  appellee.  "To  render 
such  a  transaction  valid,  it  is  only  neces- 
sary to  show  that  the  other  party  had 
competent  and  disinterested  advice,  or  that 
he  performed  the  act  or  entered  into  the 
transaction  voluntarily,  deliberately,  and 
advisedly,  knowing  its  nature  and  effect, 
and  that  his  consent  was  not  obtained  by 
reason  of  the  power  and  influence  to  which 
the  relation  might  be  supposed  to  give  rise." 
Uhlich  V.  Muhlke,  61  111.  499;  Herr  v.  Pay- 
son,  167  111.  244,  41  N.  E.  732.  The  jury 
was  instructed  upon  this  theory,  and  the 
instructions  so  given  were  proper. 

It  is  contended  T>y  appellee  that  the  trial 
court  erred  in  allowing  depositions  of  wit- 
nesses taken  on  the  part  of  appellant  to  be 
read  as  evidence  on  th^  trial,  for  the  reason, 
as  it  claims,  that  there  is  no  authority, 
under  the  statute,  for  the  taking  of  deposi- 
tions in  the  probate  court  in  the  matter  of 
any  claim  there  pending.  The  act  on  evi- 
dence and  depositions  provides  for  the 
taking  of  depositions  of  witnesses  in  suits 
at  law  and  in  suits  in  chancery.  Appellee, 
relying  upon  the  doctrine  as  laid  down  by 
this  court  in  Grier  v.  Cable,  159  111.  29,  42 
N.  E.  395,  insists  that,  as  this  proceeding  is 
neither  a  suit  at  law  or  in  chancery,  the 
28  L.R.A.(N.S.) 


taking  of  a  deposition  in  the  sam^  is  not 
authorized.  Section  60  of  the  administra 
tion  act  (Uurd's  Rev.  Stat.  1908,  chap  3) 
provides  that  contested  claims  against  the 
estate  of  a  decedent  shall  be  "tried  and  de- 
termined as  other  suits  at  law."  This  pro- 
vision, when  construed  together  with  the 
provisions  of  the  act  on  evidence  and  depo- 
sitions, permits  of  the  taking  of  depositions 
in  claims  filed  against  estates  of  decedents 
in  the  probate  court.  Ihe  appellee  is  in 
no  position  to  complain  of  the  action  of  the 
court  in  this  regard  in  any  event,  as  it 
offered  the  deposition  of  a  witness  on  its 
part  and  was  allowed  to  read  the  same  in 
evidence. 

Appellee  complains  of  the  action  of  the 
court  in  refusing  to  give  certain  instruc- 
tions asked  in  its  behalf,  and  in  giving  other 
instructions  asked  on  the  part  of  appellant 
The  questions  raised  on  a  number  of  these 
instructions  have  been  already  passed  upon 
in  the  discussion  of  other  questions  in- 
volved, and  it  will  not  be  necessary  to  deal 
with  them  further.  Matters  raised  by  some 
of  them,  however,  have  not  been  noted. 
About  four  months  before  her  death,  Mrs. 
McVicker,  accompanied  by  the  appellant, 
went  to  the  state  of  Calif omia,  where  sue 
died.  Under  a  special  arrangement  made 
with  Mrs.  McVicker,  appellant  accompanied 
her  to  California  and  attended  her  there, 
it  is  conceded  that  appellant  was  not 
licensed  to  practise  medicine  in  the  state  of 
California, .  and  appellee  insists  that  for 
thiit  reason  he  is  not  entitled  to  recover 
anything  for  his  services  performed  in  the 
state  of  California,  whether  rendered  pur- 
suant to  a  contract  or  otherwise,  and  that 
the  jury  should  have  been  so  instructed. 
Appellant,  when  in  attendance  upon  Mrs. 
McVicker,  under  the  terms  of  his . contract, 
while  she  was  sojourning  temporarily  in 
the  state  of  California,  was  licensed  to  prac- 
tise medicine  in  the  state  of  Illinois,  and. 
so  far  as  the  determination  of  the  questions 
involved  here  is  concerned,  it  is  immaterial 
whether  he  had  authority  to  practise  medi- 
cine in  the  state  of  California,  or  whether 
the  medical  attention  he  gave  to  Mrs. 
McVicker  while  in  the  state  of  California 
was  in  violation  of  the  laws  of  that  state. 
He  was  not  engaged  in  the  general  practice 
of  medicine  in  California,  but  was  simpiv 
in  attendance  upon  his  patient,  who  was  a 
resident  of  Illinois,  while  she  was  tempo- 
rarily in  California.  The  instructions  asked 
on  the  part  of  appellee  on  this  question  were 
properly  refused^ 

It  is  also  contended  by  appellee  that  ap- 
pellant violated  the  terms  of  his  contract  in 
refusing  to  accompany  Mrs.  McVicker  to 
California  in  1003,  and  for  that  reason  is 
not  entitled  to  recover  on  the  contract.    A 
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fair  and  reasonable  interpretation  of  the 
contract  would  not  require  appellant  to  ac 
company  Mrs.  McVicker  to  any  place  she 
might  see  fit  to  go  temporarily,  for  the 
purpose  of  treating  her  professionally,  but 
only  bound  him  to  treat  her  at  her  perma- 
nent place  of  abode.  That  the  parties  su 
understood  the  terms  of  the  contract  is 
evidenced  by  the  fact  that,  when  appellant 
did  accompany'  her  to  California  in  1004, 
it  was  under  &  special  arrangement  whereby 
he  was  to  receive  extra  compensation  for 
doing  so. 

Under  the  view  we  take  of  the  case  it  is 
not  necessary  to  pass  upon  the  question  of 
the  right  of  appellant  to  recover  upon  a 
-quantum  meruit. 

Objections  are  urged  by  appellee  to  the 
action  of  the  court  in  excluding  and  admit- 
ting evidence,  but  upon  examination  of  the 
record  we  do  not  find  any  reversible  error 
in  that  regard.  From  a  consideration  of  the 
whole  record  we  are  of  the  opinion  that  the 
contract  entered  into  by  Mrs.  McVicker  and 
appellant  is  a  valid  and  binding  one.  Ap- 
pellant, having  fully  performed  it  on  his 
part,  is  entitled  to  an  aflSrmance  of  the 
judgment  of  the  circuit  court. 

For  the  reasons  assigned,  the  judgment 
of  the  Appellate  Court  is  reversed,  and  the 
judgment  of  the  Circuit  Court  affirmed. 

Petition  for  rehearing  denied  June  8, 
1910. 
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JAMES  CAHILL,  Appt., 

V. 

ILLINOIS  CENTRAL  RAILWAY  COMPA- 
NY. 

(—  Iowa,  — ,  125  N.  W.  331.) 

Manter  —  railroad  ~  fellow  servant  — 
statutory  abolition  —  repair  gang. 

1.  The  act  of  a  repair  gang  on  a  railroad 
in  removing  a  hand  car  from  the  track  to 
permit  a  train  to  pass  is  connected  with  the 
operation  of  the  road,  within  the  meaning 
of  a  statute  abolishing  the  fellow-servant 
rule  in  case  of  accidents  connected  with  such 
operation. 

Same  ^  negligence  —  dropping  hand 
car. 

2.  The  jury  may  find  negligence  where  one 
of  the  men  lifting  a  hand  car  from  the  track 
prematurely  drops   it  without   warning,  to 

Note.  —  Upon  the  question,  What  is  a 
railroad  hazard  within  the  statute  abolish- 
ing or  restricting  the  fellow-ser\'ant  rule 
as  to  railroad  employees,  see  notes  to  John- 
son V.  Great  Northern  R.  Co.  18  L.R.A. 
(N.S.)  477,  and  Hanson  v.  Northern  P.  R. 
Co.  22  L.R.A.(N.S.)  969. 
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the  injury  of  a  coservant,  in  violation  of 
the  custom  not  to  drop  the  car  until  or- 
lered  to  do  so  after  all  are  ready  to  act 
together. 

Evidence  ^  presumption  of  negligence 
—  exclamation. 

3.  The  mere  exclamation  of  a  track  hand 
imniediately  after  he  had  dropped  his  cor- 
ner of  a  hand  car  which  a  repair  gang  was 
removing  from  the  track,  that  he  did  not 
mean  to  do  so,  is  not  sufficient  to  overcome 
the  presumption  of  negligence  arising  from 
his  act. 

(March   16,   1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Buchanan  Coun- 
ty entered  upon  a  directed  verdict  for  de- 
fendant in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which 
defendant  was  alleged  to  be  responsible. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cook  Sk  Cook,  for  appellant: 

The  foreman  of  a  section  gang  is  a  fellow 
servant  of  his  helpers,  within-  the  meaning 
of  §  2071  of  the  Code. 

Houser  v.  Chicago,  R.  I.  &  P.  R.  Co.  60 
Iowa,  230,  46  Am.  Rep.  66,  14  N.  W.  778; 
Foley  V.  Chicago,  R.  I.  &  P.  R.  Co.  64  Iowa, 
644,  21  N.  W.  124;  Larson  v.  Illinois  C.  R. 
Co.  91  Iowa,  81,  68  N.  W.  1076. 

A  servant  propelling  a  hand  car  upon  a 
railroad  track  is  engaged  in  the  use  and 
operation  of  a  railroad. 

Larson  v.  Illinois  C.  R.  Co.  supra;  Mike- 
sell  V.  Wabash  R.  Co.  134  Iowa,  736,  112 
N.  W.  201 ;  Frandsen  v.  Chicago,  R.  I.  &  P. 
R.  Co.. 36  Iowa,  372;  Smith  v.  Giicago  & 
G.  W.  R.  Co.  (Iowa)  80  N.  W.  658;  Lom- 
bard  v.  Chicago,  R.  I.  &  P.  R.  Co.  47  Iowa, 
494;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Artery, 
137  U.  S.  507,  34  L.  ed.  747,  11  Sup.  a. 
Rep.  129;  Steffenson  v.  Chicago,  M.  &  St. 
P.  R.  Co.  45  Minn.  356,  11  L.R.A.  271,  47 
N.  W.  1068;  Lakey  v.  Texas  &  P.  R.  Co. 
33  Tex.  Civ.  App.  44,  75  S.  W.  566;  Texas 
&  N.  0.  R.  Co.  V.  McCraw,  43  Tex.  Civ.  App. 
247,  95  S.  W.  82;  Texas  &  P.  R.  Co.  v.  Her-  y 
vey  (Tex.  Civ.  App.)  8T)  S.  W.  1096;  Hous- 
ton &  T.  C.  R.  Co.  V.  Jennings,  36  Tex.  Civ. 
App.  375,  81  S.  W.  822;  Seery  v.  Gulf,  C. 
&  S.  F.  R.  Co.  34  Tex.  Civ.  App.  89,  77  S. 
W.  950 ;  Thompson  v.  Chappell,  91  Mo.  App. 
297;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Perry, 
38  Tex.  Civ.  App.  81,  85  S.  W.  62;  Hardt  v. 
Chicago,  M.  &  St.  P.  R.  Co.  130  Wis.  512, 
110  N.  W.  427. 

Messrs.  Kcnyon,  Kellelicr  &  O'Connor 
and  T.  J.  Fltzpa trick  for  appellee. 

AVeaver,  J.,  delivered  the  opinion  of  the 
court : 

The   plaintiff  was  a  section  foreman;  in 
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the  service  of  defendant  at  Winthrop,  Iowa. 
In  the  work  of  repairing  and  mending  the 
railway  track,  he  and  liis  gang  of  three 
men  were  supplied  with  a  push  car  on 
which  tools  or  materials  were  transported 
or  moved  from  place  to  place.  It  was  their 
duty  to  be  on  the  lookout  for  trains,  and 
in  proper  time  before  the  arrival  of  one  to 
remove  the  push  car  from  the  track.  On 
the  day  in  question,  plaintiff  and  his  men 
were,  in  the  line  of  duty,  moving  their  car 
with  their  tools  and  repair  material  along 
the  track  to  the  eastward,  when  they  dis- 
covered the  approach  of  a  train  and  set 
about  the  work  of  clearing  the  track.  The 
car  was  furnished  with  a  convenient  handle 
at  each  of  its  four  corners,  and  the  gang, 
following  the  usual  method,  each  laid  hold 
of  a  handle,  and,  lifting  the  vehicle,  carried 
it  to  the  north  side  of  the  track.  The  snow 
at  that  point  was  about  eighteen  inches 
deep.  It  was  the  custom  in  thus  removing 
the  car  to  let  it  down  at  the  word  or  call 
of  the  foreman  or  some  other  member  of 
the  gang,  when  it  had  been  carried  to  a 
safe  distance  from  the  track.  On  this  occa- 
sion, when  the  car  had  cleared  the  north 
rail  but  a  short  distance,  and  while  the 
plaintiff  was  carrying  the  northwest  corner, 
someone  of  the  other  three  men  either  pur- 
posely or  accidentally  let  go  his  hold,  caus- 
ing plaintiff  to  fall  in  such  manner  that 
he  was  struck  by  the  handle  or  frame  of 
the  car,  receiving  injuries  which  disabled 
liim  for  a  year  or  more.  Immediately  as 
he  fell,  and  while  still  under  the  car,  which 
had  fallen  on  him,  one  of  the  men  came 
to  his  assistance,  saying:  "I  dropped  the 
car  and  didn't  mean  to.  Are  you  "hurt?" 
This  is  the  case  as  made  by  the  plaintiff, 
and,  as  be  was  denied  the  right  to  go  to  the 
jury,  we  are  required  to  give  the  testimony 
the  construction  most  favorable  to  him. 

The  single  question  presented  is  whether, 
upon  such  construction  of  the  record,  we 
can  say  that  a  verdict  for  the  plaintiff 
could  be  upheld.  This  depends  in  a  degree 
upon  the  nature  of  the  service  in  which  he 
was  employed  and  of  the  negligence  of 
which  he  complains.  If  the  negligence  (if 
any  there  was)  can  fairly  be  said  to  have 
been  "connected  with  the  use  and  operation 
of  the  railroad  on  or  about  which  he  was 
employed,"  then  he  comes  within  the  pro- 
tection of  Code,  §  2071,  and  the  fellow- 
servant  rule  will  not  prevent  his  recovery 
of  damages.  The  "operation  of  a  railway" 
includes  something  more  than  the  transpor- 
tation of  freights  and  passengers,  and  the 
army  of  employees  connected  with  its  "use 
and  operation"  includes  within  its  ranks 
more  than  those  who  are  engaged  in  the 
moving  of  trains.  A  very  appreciable  pro- 
portion of  the  operation  of  a  railway  has  to 
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do  with  its  maintenance  and  repair,  and 
especially  where  such  work  involves  the 
movement  of  engines  or  of  cars  of  various 
kinds  and  uses.  For  instance,  the  statute 
has  been  held  to  include  within  its  protec- 
tion the  shovcler  unloading  gravel  from  a 
gravel  car  (McKnight  v.  Iowa  &  M.  R. 
Constr.  Co.  43  Iowa,  406 ) ;  the  shoveler  in 
the  gravel  bank  loading  a  car  (Deppe  v. 
Chicago,  R.  I.  &  P.  R.  Co.  36  Iowa,  52); 
one  engaged  in  operating  a  derrick  erected 
on  a  flat  car  (Nelson  v.  Chicago,  M.  &  St. 
P.  R.  Co.  73  Iowa,  676,  35  N.  W.  611); 
clinker  man  (Butler  v.  Chicago,  6.  &  Q.  R. 
Co.  87  Iowa,  206,  64  N.  W.  208);  coal 
handlers  while  coaling  a  standing  engine 
(Akeson  v.  Chicago,  B.  &  Q.  R.  Co.  lOS 
Iowa,  64,  75  N.  W.  676);  track  men  dis- 
tributing rails  with  the  aid  of  an  engine 
and  cable  (Williams  v.  Iowa  C.  R.  Co.  121 
Iowa,  270,  96  N.  W.  774)  ;  section  men  in 
the  use  of  a  hand  car  (Mikesell  v.  Wabash 
R.  Co.  134  Iowa,  736,  112  N.  W.  201; 
Larson  v.  Illinois  C.  R.  Co.  91  Iowa,  81, 
58  N.  W.  1076)  ;  construction  car  moving 
over  a  temporary  track  (Mace  v.  H.  A. 
Boedker  &  Co.  127  Iowa,  721,  104  N.  W. 
475).  In  the  Larson  Case  this  court  cited 
with  approval  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Artery,  137  U.  S.  607,  34  L.  ed.  747,  n 
Sup.  Ct.  Rep.  129,  in  which  it  was  held 
that  the  use  of  a  hand  car  by  section  men 
was  an  employment  connected  with  the  op- 
eration of  a  railway,  within  the  meaning  of 
our  statute.  See  also  Smith  v.  Chicago  L 
G.  W.  R.  Co.  (Iowa)  80  N.  W.  658,  and 
Frandsen  v.  Chicago,  R.  I.  &  P.  R.  Co.  36 
Iowa,  372. 

It  is  generally  held  by  all  courts  wheje 
statutes  similar  to  our  Code,  §  2071,  have 
been  enacted,  that  the  provision  is  intended 
for  the  benefit  of  those  railway  employees, 
no  matter  in  what  department  of  service, 
whose  duty  for  the  time  being  expose> 
them  to  dangers  and  hazards  peculiar  to 
the  operation  of  railways.  And  surely  when 
a  man,  in  pursuance  of  his  employment, 
rides  or  pushes  or  manages  a  hand  car  along 
the  rails  to  transport  tools  or  material  or 
men,  his  service  is  as  certainly  "conr.ectct] 
with  the  operation  of  a  railway"  as  is  Uie 
man  who  handles  the  throttle  upon  an 
engine  which  pulls  or  pushes  a  car  loadetl 
with  gravel  or  other  road-building  material. 
So,  also,  the  danger  to  which  the  section 
hand  is  exposed  in  moving  his  car  along  the 
track  from  the  approach  of  trains  havinj; 
the  right  of  way  is  danger  peculiar  to  rail- 
roading, and  aa  his  duty  requires  him,  under 
such  circumstances,  to  remove  his  car  from 
the  rails  until  the  train  has  passed,  and 
then  to  replace  it  and  proceed,  such  servies 
never  ceases  to  be  connected  with  the  opera- 
tion of   the   railroad,  and,   bo  far  as  any 
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danger  attends  such  service,  it  must  be 
classed  with  the  hazards  of  railroad  opera- 
tion. If  tlie  railway  company  should  pro- 
vide aide  tracks  and  switches  for  the  benefit 
of  section  men  and  their  hand  cars,  their 
work  in  taking  to  such  side  tracks  for  the 
passing  of  trains  would  be  so  obviously  con- 
nected with  the  operation  of  the  railway 
that  few  would  think  of  questioning  it ;  and 
when  the  company  obviates  the  necessity  of 
side  tracks  and  switches  for  such  use  by 
furnishing  a  car  which  the  men  can  carry, 
and  requires  them  to  do  their  "switching" 
by  lifting  it  bodily  from  the  rails  and  re- 
placing it  when  the  danger  has  passed,  we 
are  very  clear  that  in  so  doing  they  are 
still  assisting  in  the  operation  of  the  road. 
This  conclusion  finds  support  in  cases  from 
other  states  as  well  as  our  own.  Hardt  v. 
Chicago,  M.  &  St.  P.  R.  Co.  130  Wis.  612, 
110  N.  W.  427;  StefTenson  v.  Chicago,  M.  & 
St.  P.  R.  Co.  45  Minn.  355,  11  L.R.A.  271, 
47  N.  W.  1068. 

There  is  nothing  in  Dunn  v.  Chicago,  R. 
I.  &  P.  R.  Co.  130  Iowa,  580,  6  L.R.A.(N.S.) 
452,  107  N.  W.  616,  8  A.  &  E.  Ann.  Cas. 
226,  inconsistent  with  the  view  here  ex- 
pressed. In  that  case  no  question  of  the  use 
of  a  hand  car  arose.  The  only  inquiry  there 
was  whether  the  injury  caused  by  a  passing 
engine  striking  an  iron  bar  negligently  left 
on  the  track,  and  hurling  it  against  a 
se(?tion  hand  standing  on  the  right  of  way, 
w^as  of  the  class  covered  by  Code,  §  2071, 
and  a  majority  of  this  court  held  that  it 
was  not.  Until  the  majority  recedes  from 
that  holding,  it  remains  the  law  of  this 
state  for  cases  of  that  kind;  but  neither  in 
fact  or  principle  is  the  case  at  bar  within 
the  rule  of  that  precedent.  In  this  connec- 
tion we  may  as  well  refer  also  to  the  case 
of  Andrews  v.  Chicago  G.  W.  R.  Co.  129 
Iowa,  162,  105  N.  W.  404,  which  is  cited  by 
appellee  as  having  an  important  bearing  on 
the  questions  presented  by  the  present  ap- 
peal. In  that  case  plaintiff  was  injured  by 
the  falling  or  dropping  of  a  hand  car  which 
he  and  others  were  carrying.  No  negligence 
was  charged  against  the  fellow  workman 
who  dropped  the  car,  nor  was  the  question 
raised  whether  in  carrying  the  car  they  were 
engaged  in  the  operation  of  a  railroad,  with- 
in the  meaning  of  our  statute.  The  negli- 
gence alleged  was  the.  act  or  omission  of 
the  foreman  in  permitting  the  coming  train 
to  get  too  near  before  clearing  the  track, 
whereby  the  work  had  to  be  done  in  such 
a  hurry  that  it  caused  one  of  the  men  to 
stumble  and  lose  his  hold  on  the  car.  We 
held  that  there  was  no  sufficient  showing 
that  the  delay  by  the  foreman  was  the 
proximate  cause  of  the  injury.  The  decision 
has  little,  if  any,  bearing  upon  the  issue 
now  under  consideration. 
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We  turn  now  to  the  question  whether 
there  was  any  evidence  upon  which  the  jury 
<  could  find  that  there  was  negligence  on  the 
part  of  plaintiff's  fellow  workman  in  drop- 
ping the  car  without  warning.  Counsel  for 
appellee  say  that  no  presumption  of  neg- 
ligence arises  from  the  mere  happening  of 
an  accident.  A  better  statement  of  the 
rule  is  that  no  presumption  of  negligence 
arises  from  the  mere  fact  of  injury  to  the 
plaintiff.  Such  presumption  may  and  often 
does  arise  from  the  nature  of  the  cause  or 
manner  of  the  injury.  For  instance,  the 
mere  fact  that  a  train  man  is  injured  while 
engaged  in  the  line  of  his  duty  will  not 
justify  an  inference  of  negligence  on  the 
part  of  his  employer;  but  if  it  appear  that 
the  injury  was  received  in  a  collision  be- 
tween two  trains  of  the  same  company  mov- 
ing in  opposite  directions  on  the  same  track, 
an  inference  of  negligence  does  arise.  The 
fact  that  a  workman  in  a  mine  or  quarry 
suffers  injury  from  the  explosion  of  a  blast 
will  not  alone  entitle  him  to  recover  dam- 
ages from  his  master;  but  if  it  further 
appear  that  he  was  entitled  to  a  warning 
and  opportunity  to  escape  before  the  blast 
was  fired,  and  that  no  warning  was  given, 
a  very  different  rule  prevails.  There  may 
have  been  no  negligence  in  either  case.  In 
the  one,  control  of  an  engine  may  have 
been  lost  from  causes  against  which  reason- 
able care  could  not  have  provided,  and,  in 
the  other,  the  blast  may  have  been  prema- 
turely ignited  without  fault  of  anyone;  but 
the  injured  party  suing  for  damages  has 
never  been  held  to  negative  all  such  possible 
explanations.  As  is  said  in  Columbus  &  X. 
R.  Co.  V.  Webb,  12  Ohio  St.  475:  "In  prov- 
ing the  injury,  the  plaintiff  .  .  .  may 
and  often  does  prove  such  circumstances 
under  which  the  injury  was  received,  as 
raise  a  presumption  of  carelessness  or  neg- 
ligence, and  in  such  a  case  the  burden  of 
disproving  the  presumption,  by  explaining 
the  circumstances  so  as  to  render  their 
existence  consistent  with  the  absence  of  any 
negligence,  would  devolve  upon  the  defend- 
ant." This  rule  has  been  applied  to  cases 
where  a  railway  switch  has  been  found  open 
(International  &  G.  N.  R.  Co.  v.  Johnson, 
23  Tex.  Civ.  App.  160,  55  S.  W.  772) ;  where 
a  car  escapes  and  nms  wild  (Tennessee 
Coal,  Iron  &  R.  Co.  v.  Hayes,  97  Ala.  201, 
12  So.  98) ;  where  a  stone  is  being  lifted 
over  a  workman  and  it  falls  upon  him 
(Smith  V.  Baker,  65  L.  T.  N.  S.  467) ;  where 
a  girder  falls  from  a  building  in  the  course 
of  construction  (Wright  Fire  Proofing  Co. 
V.  Poczekai,  130  111.  139,  22  N.  E.  543)  ; 
where  a  bucket  used  in  hoisting  coal  is  pre- 
maturely tripped  (Cummings  v.  National 
Furnace  Co.  00  Wis.  603,  18  N.  W.  742, 
20    N.    W.    005 ) ;    where  a   steel   rail    was 
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thrown  from  a  pile  without  warning  to 
those  below  (Atchison,  T.  &  S.  F.  R.  Ck). 
V.  Koehler,  37  Kan.  463,  16  Pac  667); 
where  a  piece  of  timber  waa  being  handled 
by  fellow  servants,  one  of  whom  turned  the 
stick  prematurely,  to  the  injury  of  another 
(Atchison,  T.  &  S.  F.  R.  Co.  v.  Brassaeld, 
61  Kan.  167,  32  Pac.  814);  where  section 
hands  were  carrying  a  heavy  steel  rail,  and 
one  of  them  suddenly  let  go  his  hold,  caus- 
ing injury  to  his  fellow  workman  (Blom- 
quist  V.  Great  Northern  R.  Co.  66  Minn. 
69,  67  N.  W.  804).  Many  others  of  similar 
nature  might  be  cited. 

In  the  case  at  bar  the  evidence  tended  to 
show  that>  in  lifting  the  car  from  the  track, 
it  was  the  custom  of  the  gang  to  give  a 
word  of  warning  when  ready  to  set  it  down. 
The  plaintiff  was  foreman,  and  the  one  from 
whom  the  word  would  naturally  be  expected, 
though  under  the  evidence  it  might  perhaps 
be  given  by  anyone  of  the  gang.  The  fore- 
man was  at  the  northwest  corner,  substan- 
tially in  the  direction  the  car  was  being  car- 
ried. He  was  faced  away  from  the  car  with 
the  handle  lifted  about  his  hip  and  some- 
what behind  him.  The  man  Penny  was  at 
the  southwest  corner,  and  it  waa  he,  as 
plaintiff  testifies,  who  let  go  his  hold,  or 
dropped  the  ear,  no  word  of  warning  having 
been  given  by  anyone.  These  facts  are,  in 
our  opinion,  sufHcient  to  make  the  question 
of  due  care  on  the  part  of  Penny  one  for  the 
consideration  of  the  jury.  The  fact  that  he 
dropped  his  comer  of  the  car  and  did  it 
without  warning  is  shown.  There  is  noth- 
ing, except  his  exclamation  or  statement  to 
which  we  shall  soon  refer,  to  show  that  his 
act  waa  not  voluntary  or  due  to  his  care- 
lessness. Such  being  the  case,  and  no  ex- 
planation or  denial  appearing,  the  jury 
could  rightfully  find,  if  indeed  it  was  not 
bound  to  presume,  that  the  act  was  a  volun- 
tary one  or  one  of  pure  heedlessness. 

Does  the  statement  made  by  Penny:  "I 
dropped  the  car.  I  didn't  mean  to.  Have  I 
hurt  you?" — introduce  any  element  into  the 
case  which  obviates  the  result  above  indicat- 
ed? We  think  not.  Independent  of  this 
statement,  there  is  evidence  that  he  is  the 
one  who  dropped  the  car,  and  the  effect  of 
that  proof  is  not  neutralized  by  his  declara- 
tion that  he  did  not  mean  to  do  it.  But 
even  conceding  the  literal  truth,  it  is  not 
inconsistent  with  his  alleged  negligence. 
Counsel  is  not  correct  in  the  assumption 
that,  if  an  act  is  inadvertent,  it  is  therefore 
not  negligent,  for,  generally  speaking,  the 
very  essence  of  negligence  is  inadvertence. 
Only  the  malignant  or  vicious  intend  injury 
to  otliers,  and  such  intentional  injury  is 
wilful,  but  not  negligent  in  the  proper  sense 
of  the  word.  Were  there  any  evidence  here 
that  Penny  lost  his  hold  by  reason  of  slip- 
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ping  or  stumbling,  or  other  cause  consistent 
with  due  care  on  bis  part,  the  cases  of 
Bolsem  v.  Iowa  C.  R.  Co.  140  Iowa,  73,  117 
N.  W.  1098,  and  Tibbitts  v.  l^iaaon  City  & 
Kt.  D.  R.  Co.  138  Iowa,  178,  115  N.  W.  1021, 
and  other  precedents  of  that  class,  cited  bj 
appellee,  would  be  pertinent;  but  the  record 
discloses  nothing  except  that  Penny,  whose 
duty  it  was  to  hold  up  his  comer  until  the 
word  was  given,  dropped  it.  Presumptively 
such  act  was  voluntary,  and,  being  a  viola- 
tion of  the  duty  which  he  owed  to  others 
engaged  in  lifting  the  car,  it  was  negligent. 
His  statement  after  the  injury  that  he  "did 
not  mean  to''  may  have  been,  and  probably 
was,  competent  evidence  as  a  part  of  the 
rea  gestoe;  but  it  would  be  going  entirel/ 
too  far  to  say  it  was  conclusive  of  the  ques- 
tion of  his  due  care. 

For  the  reasons  stated,  it  was  error  to 
direct  a  verdict,  and  the  judgment  appealed 
from  is  therefore  reversed. 

Petition  for  rehearing  denied. 
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RAILWAY  COMPANY 
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CITY  OF  JANESVILLE,  Impleaded,  etc 

(137  Wis.  7,  118  N.  W.  182.) 

Special  assessment  ^  railroad  property. 

1.  A  freight  depot  and  spur  tracks  of  a 
railroad  company,  although  part  of  its  en- 
tire system,  are  subject  to  special  assess- 
ment for  local  improvement,  under  a  statute 
providing  that  the  property  of  railroad  com- 
panies shall  be  in  all  respects  subject  to  all 
special  assessments  for  local  improvement  iu 
the  same  manner  and  to  the  same  extent  as 
the  property  of  individuals. 

Same  —  frontage  —  benefit. 

2.  The  legislature  may,  under  the  police 
power,  provide  for  the  assessment  of  a  fixe<i 
proportion  of  the  cost  of  a  public  sanitary 
sewer  upon  abutting  property  by  the  front- 
foot  rule,  so  that  each  parcel  pays  for  the 
cost  of  its  local  service  sewer  without  regard 
to  the  benefits  actually  accruing  to  the  prop- 
erty. 

(November  10,  1008.) 

Note,  —  Assessments  for  improvemcnis 
by  the  fro^nt-foot  rule^ 

I.  Scope  of  note,    1125. 
II.  The    power   to    impose   special   as- 
sessments. 

a.  In  the  abstract,   1128. 

b.  The  custodian,  1127. 
c  Nature. 

1.  The  taxing  power,  1129. 

2.  The  power  of  eminent  do- 

main, 1130. 

3.  The  police  power,  1132. 
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CROSS  APPEALS  from  a  judgment  of 
the  Superior  Court  for  Douglas  County 
in  an  action  brought  to  enjoin  the  collec- 
tion of  a  special  assessment  against  prop- 
erty of  plaintiff;  plaintiff  appealing  from 
60  much  as  upheld  a  portion  of  assessment 
and  defendant  appealing  from  so  much  as 
rejected  a  portion.  Reversed  on  defendant's 
appeal. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  H.  Van  Alstlne,  with  Messrs. 
Jackson  &  Jackson,  for  plaintiff: 

The  franchises  of  a  railroad  with  its 
main  track,  branch,  spur,  and  side  tracks, 
rights  of  way,  depot  grounds,  depot  build- 
ings, and  other  property  used  in  operating 
its  railroad,  constitute  an  entirety. 

Yellow  River  Improv.  Co.  v.  Wood  County, ' 


81  Wis.  554,  17  L.R.A.  92,  51  N.  W.  1004 ; 
Fond  du  Lac  Water  Co.  v.  Fond  du  Lac, 

82  Wis.  322,  16  L.R.A.  581,  52  N.  W.  439; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee, 
89  Wis.  606,  28  L.R.A.  249,  62  N.  W.  417; 
State  ex  rel.  Milwaukee  Street  R.  Co.  v. 
Anderson,  90  Wis.  550,  63  N.  W.  746;  Chi- 
cago &  N.  W.  R.  Co.  V.  Forest  County,  95 
Wis.  80,  70  N.  W.  77;  Pittsburg  Testing 
Laboratory  v.  Milwaukee  Electric  R.  & 
Light  Co.  110  Wis.  633,  84  Am.  St.  Rep.  948, 
86  N.  W.  592;  Merrill  R.  &  Lighting  Co. 
V.  Merrill,  119  Wis.  249,  96  N.  W.  6^6; 
Washburn  v.  Washburn  Waterworks  Co. 
120  Wis.  575,  98  N.  W.  539;  Chicago  &  N. 
W.  R.  Co.  V.  State,  128  Wis.  553,  108  N. 
W.  557. 

The  entirety  of  the  property  of  the  rail- 


III.  Distinction   between  taxes  and  as- 

sessments,  1133. 

IV.  Constitutional    limitations    of    the 

power    of    arbitrary    assess- 
ment. 
a.  The  taxing  power. 

1.  In  general,    1135. 

2.  Reouirement     that     taxa- 

tion shall  be  equal,  1136. 

3.  Requirement     that     taxa- 

tion shall  be  uniform, 
1137. 

4.  Requirement     that     taxa- 

tion shall  be  both  equal 
and  uniform,    1138. 

5.  Requirement     that     taxa- 

tion shall  be  ad  valorem, 
1138. 

6.  Requirement     that     taxa- 

tion shall  be  ad  valorem 
and  imposed  by  uniform 
rule,   1139. 

7.  Requirement     that     taxa- 

tion shall  be  equal,  uni- 
form, and  ad  valorem, 
1140. 

8.  The  Constitutions  of  Illi- 

nois,  1141. 

9.  The  Constitutions  of  Ala- 

bama, 1142. 
10.  Review  of  Constitutional 
requirements  of  equal, 
uniform,  and  ad  valorem 
taxation  in  relation  to 
assessments,  1142. 

b.  The     power     of     eminent    do- 

main.   1144. 

c.  The  Federal  Constitution, 

V.  Municipal  power. 

a.  Constitutional,    1149. 

b.  Statutory,  1150. 

VI.  The  principles  governing  the  inter- 
position of  the  courts,  1161. 
VII.  The  necessity  for  an  apportion- 
ment, 1157. 
VIII.  The  legislative  discretion  to  pre- 
scribe rules  of  apportionment, 
1158. 
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IX.  The   binding   quality    of   statutory 
rules  of  apportionment. 

a.  In  general,    1160. 

b.  The  front-foot  rule,    1161. 

c.  The  rule  of  benefits,  1162. 

d.  The  ad  valorem  rule,  1165. 

e.  Alteniative  rules,  1106. 
X.  Effect  of  omission  of  legislature?  to 

prescribe  a  rule  of  apportion- 
ment, 1166. 
XI.  Special  benefits  the  justffication  and 
foundation  of  local  assessments, 
1168. 
XII.  Assessments  that  exceed  benefits, 
1172. 

XIII.  Equation  of  benefit  and  burden  to 
particular  pieces  of  property, 
1176. 

XIV.  The  front-foot  rule  in  the  abstract, 
1178. 

XV.  Squaring  the   front-foot  rule  with 

the  rule  of  benefits,   1182. 

XVI.  Failures  of  the   front-foot  rule  to 

represent  benefits. 

a.  Rural  lands,  1191. 

b.  Property   off   the   line   of   im- 

provement,  1192. 

c.  When  benefits  are  utterly  ig- 

nored, 1193. 
XVn.  The  front-foot  rule  as  affected  by 
the  sort  of  improvement. 

a.  Improvements  under  the  police 

power,   1195. 

b.  Improvements     involving     the 

power    of    eminent    domain, 
1197. 
XVIII.  The  landowner's  right  to  notice  and 
a  hearing,   1201. 
XIX.  The  proper  method  of  assessing  ac- 
cording   to    the    front-foot    rule, 
1204. 
XX.  Estoppel  of  landowner,  1206. 
XXL  Conclusion,   1206. 

J.  Scope  of  note. 

The  subject  of  this  note  being  exclusively 
one  of  American  constitutional  law.  no  for- 
eign cases  have  been  available.     The  deci- 
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way  company,  including  the  freight  depot 
and  spur  tracks,  was,  in  1905,  exempt  from 
taxation  and  from  assessment  for  local  im- 
provements. 

Merrill  R.  &  Lighting  Co.  v.  Merrill,  119 
Wis.  253,  96  N.  W.  686;  Chicago,  St.  P. 
M.  &  O.  R.  Co.  V.  Douglas  County,  122  Wis. 
273,  99  N.  W.  1030;  New  York  &  N.  H.  R. 
Co.  V.  New  Haven,  42  Conn.  279,  19  Am. 
Rep.  534;  Pittsburg  Testing  Laboratory  v. 
Milwaukee  Electric  R.  &  Light  Co.  supra; 
Buncombe  County  v.  Tommey,  115  U.  S. 
12^,  29  L.  ed.  305,  5  Sup.  Ct.  Rep.  626,  1186; 
Duluth,  S.  S.  &  A.  R.  Co.  v.  Douglas  Coun- 
ty, 103  Wis.  75,  79  N.  W.  34;  Chicago  & 
N.  W.  R.  Co.  V.  Morehouse,  112  Wis.  14, 
56  L.R.A.  240,  88  Am.  St.  Rep.  918,  87  N. 
W.  849;  Weeks  v.  Milwaukee,  10  Wis.  243; 


Soens  v.  Racine,  10  Wis.  271;  Hale  ▼.  Ken- 
osha, 29  Wis.  599;  Milwaukee  &  St.  P.  B. 
Co.  V.  Milwaukee,  34  WU.  271;  aiicago,  M. 
A  St.  P.  R.  Co.  V.  Crawford  County,  48  Wis. 
666,  5  N.  W.  3 ;  Chicago,  St.  P.  M.  &  0.  B. 
Co.  V.  Bayfield  County,  87  Wis.  188,  58  N. 
W.  245. 

The  entirety  of  the  property  of  the  rail- 
way company  cannot  be  broken  up  without 
express  legislative  authority. 

Yellow  River  Improv.  Co.  v.  Wood  Coun- 
ty; Fond  du  Lac  Water  Co.  v.  Fond  du 
Lac;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Mil- 
waukee; Chicago  &  N.  W.  R.  Co.  v.  Forest 
County;  and  State  ex  reL  Milwaukee  Street 
R.  Co.  v.  Anderson, — supra;  Merrill  R.  k 
Lighting  Co.  v.  Merrill,  119  Wis.  249,  96 
N.  W.  686. 


sions  of  the  Federal  and  state  courts  which 
involved  applications  of  the  front-foot  rule 
of  apportioning  special  assessments  for  local 
iihprovements  naturally  all  belong,  and  have 
been  included,  in  the  note,  in  so  far  as  they 
contained  aught  of  value,  however  slight, 
to  the  exposition  of  the  law  of  the  subject; 
and,  in  order  that  nothing  necessary  to  a 
complete  display  of  the  case  law  shall  be 
lacking,  some  additional  cases  in  which  as- 
sessments had  been  imposed  in  proportion 
to  the  superficial  area  of  the  burdened  prop- 
erty or  ad  valorem  have  been  cited  and  dis- 
cussed. There  are  indeed  numerous  cases  in 
which  the  front-foot  rule  was  used  in  ap- 
portioning the  assessment  under  review, 
but  in  which  it  was  accepted  as  legal  with- 
out a  question,  and  in  which  the  assessment 
was  sustained  or  annulled  upon  unrelated 
grounds.  These  cases  throw  no  light  upon 
the  rationale  of  the  rule  and  hence  have 
l)een  generally  omitted.  To  have  included 
them  would  simply  have  added  to  the  con- 
fusion in  which  the  conflicting  decisions  have 
involved  the  subject,  and  unduly  extended  a 
work  already  long.  There  is  scarcely  any 
department  of  the  law.  said  Shiras,  J.,  in  the 
opinion  of  the  court  in  one  of  the  leading 
assessment  cases,  Parsons  v.  District  of  Co- 
lumbia, 170  U.  S.  45,  42  L.  ed.  943,  18  Sup. 
Ct.  Rep.  521,  in  which  it  is  easier  to  collect 
one  body  of  decisions  and  contrast  them 
with  another  in  apparent  conflict  than  that 
which  deals  with  the  taxing  and  police 
powers. 

From  time  to  time  there  have  been  pub- 
lished, in  the  first  and  present  series  of  these 
reports,  notes  which  it  will  be  of  advantage 
to  the  reader  to  consult  in  connection  with 
this  subject,  as  much  of  the  matter  in  them 
is  in  point  here,  and  has  not  been  repeated 
in  the  same  form.  The  following  notes  may 
be  particularly  mentioned  as  worthy  of  re- 
perusal:  That  to  Birmingham  v.  Klein,  8 
L.R.A.  369,  on  the  constitutional  restriction 
of  the  power  of  taxation,  and  valuation, 
equality,  and  uniformity;  that  to  Ulman  v. 
Baltimore,  11  L.R.A.  224,  on  constitutional 
law  and  the  protection  of  property  rights; 
that  to  Re  Madera  Irrig.  Dist.  Bonds,  14 
L.R.A.  755,  on  the  necessity  of  special  bene- 
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fit  to  sustain  assessments  for  local  improA^e- 
ments;  that  to  Raleigh  v.  Peace,  17  L.R^. 
330,  on   the   constitutionality    of   frontage 
rule  of  assessment;  that  to  Davis  v.  Litch- 
field, 21  L.R.A.  563,  on  the  validity  of  assess- 
ments   upon    abutting    property    made    by 
charging  each  piece  the  cost  of  the  improve- 
ment  in    front    of   it;    that   to  Chicago  v. 
Blair,  24  L.R.A.  412,  on  street  sprinkling  as 
a  local  improvement;   that  to  Chicago.  M. 
&  St.  P.  R.  Co.  V.  Milwaukee,  28  L.R.A.  249, 
on  the  liability  of  railroad  right  of  way  to 
assessment  for  local  improvements;  that  to 
Asberry  v.  Roanoke,  42  L.R.A.  636,  on  the 
doctrine  of  special  benefits  as  a  necessary 
basis  for  local  assessments;  that  to  Shrive- 
port  V.  Prescott,  46  L.R.A.  193,  on  the  lia- 
bility of  street  railway   for  paving  assess- 
ment;   that  to  Heffner  v.  Cass  &   Morgan 
Counties,  58  L.R.A.  353,  entitled.  Who  is  lia- 
ble for  the  expense  of  drainage;  that  part 
of  the  note   to   State   ex   rel.   Hallauer   t. 
Gosnell,  61  L.R.A.  33,  on  the  establishment 
and  regulation  of  municipal  water  supply, 
embraced  in  division  XL,  subdivision  c,  sec- 
tion  2,  subsection    (b)    respecting  frontage 
assessments,  pp.  54-56;  the  note  to  Dough- 
ten  V.  Camden,  3  L.R.A.(N.S.)   817,  on  the 
imposition  of  the  cost  of  laying  water  mains 
in  a  city  street  upon  the  abutting  property; 
and    the    note    to    Arnold   v.    Knoxville,    3 
L.R.A.  (N.S.)   837,  on  the  question  whether 
a  special  assessment  is  a  tax,  within  consti- , 
tutional  provisions  relating  to  uniformity  of 
taxation. 

//.  The  power  to  impose  special  assess- 
ments. 

a.  In  the  abstract. 

The  existence  in  general  of  power  in  an 
American  state  to  assess  private  property 
in  order  to  defray  the  costs  of  certain 
classes  of  public  work,  however  questioned 
in  the  past,  is  in  the  present  unchallenged. 

Examples  of  local  assessments  for  par- 
tial improvements,  said  the  court  in  Pal- 
myra V.  Morton,  25  Mo.  593,  are  familiar  in 
the  legislation  of  states  and  municipal  cor- 
porations.   The  subject  has  been  thoroughly 
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The  tracks,  rights  of  way,  depots,  aud 
depot  grounds  of  a  railway  company,  ac- 
tually used  by  it  in  the  operation  of  its 
road,  are  not,  under  ordinary  conditions, 
benefited  by  local  improvements,  and  are 
not  liable  to  be  assessed  for  the  cost  of 
such  improvements. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee, 
supra;  Junction  R.  Co.  v.  Philadelphia,  88 
Pa.  424;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Milwaukee,  89  Wis.  516,  28  L.R.A.  249,  62 
N.  W.  417;  Pittsburg  Testing  Laboratory 
▼.  Milwaukee  Electric  R.  &  Light  Co.  supra; 
Allegheny  v.  Western  Pennsylvania  R.  Co. 
138  Pa.  375,  21  Atl.  763. 

If  the  freight  depot  and  tracks  were  ac- 
tually benefited  by  the  construction  of  the 
sewers,  assessments  for  such  benefits,  tend- 
ing to  destroy  the  entirety  of  the  property 
of  the  railway  company,  would  not  be  en- 
forced. 

Wilkinson  v.  Hoffman,  61  Wis.  637,  21  N. 
W.  816;  Yellow  River  Improv.  Co.  v.  Wood 


County  and  Fond  du  Lac  Water  Co.  ▼.  Fond 
du  Lac,  supra;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Milwaukee,  89  Wis.  506,  28  L.R.A.  249, 
62  N.  W.  417;  State  ex  rel.  Milwaukee 
Street  R.  Co.  v.  Anderson;  Pittsburg  Test- 
ing Laboratory  v.  Milwaukee  Electric  R.  & 
Light  Co.;  Merrill  R.  A,  Lighting  Co.  v. 
Merrill ;  and  Washburn  v.  Washburn  Water- 
works Co., — supra. 

Mr.  H.  £i.  Maxfleld,  for  defendant: 

The  lots  owned  by  a  railroad  in  fee,  abut- 
ting on  the  street  in  which  such  sewer  is 
laid,  are  liable  to  assessments  for  same. 

Minneapolis  &  St.  L.  R.  Co.  v.  Lindquist, 
119  Iowa,  144,  93. N.  W.  103;  Chicago,  R. 
I.  &  P.  R.  Co.  V,  Ottumwa,  112  Iowa,  300, 
51  L.R.A.  763,  83  N.  W.  1074;  Weeks  v. 
Milwaukee,  10  Wis.  243;  Blount  v.  Janes- 
ville,  31  Wis.  648. 

When  sewerage  is  laid  in  streets,  all  the 
abutting  property  and  all  real  estate  bene- 
fited by  the  construction  of  same  is  liable 
to  assessment,  and  the  benefits  are  deter- 


discussed,  and  every  principle  bearing  on  it 
severely  analyzed  in  almost  every  state  in 
the  Union  where  the  power  has  been  exer- 
cised; and  it  is  now  as  firmly  established  as 
any  other  doctrine  of  American  law. 

It  is  not  open  to  doubt,  in  the  opinion 
of  the  Supreme  Court  of  the  United  States, 
that  it  is  in  the  power  of  a  state  to  re- 
quire local  improvements  to  be  made  which 
are  essential  to  the  health  and  prosperity 
of  any  community  within  its  borders. 
Hagar  v.  Reclamation  Dist.  No.  108,  111  U. 
S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663. 

Abutting  owners  may  undoubtedly  be  bur- 
dened with  special  assessments  upon  their 
property  to  meet  the  expenses  of  opening 
public  highways  in  front  of  such  property. 
Norwood  V.  Baker,  172  U.  S.  269,  43  L.  ed. 
443,  19  Sup.  Ct.  Rep.  187. 

And  special  taxes  for  local  improvements, 
such  as  the  construction  of  sewers,  may 
properly  be  imposed  by  the  authority  of  the 
state  upon  property  specially  benefited  by 
such  improvements.  Rutherford  v.  Hamil- 
ton, 97  Mo.  543,  11  S.  W.  249. 

h.  The  ctistodian. 

This  power  of  the  state  is  necessarily 
committed  to  the  legislature.  It  is  included 
in  the  general  grant  of  legislative  power. 
Reeves  v.  Wood  County,  8  Ohio  St.  333. 

The  power  of  the  legislature  to  impose 
special  taxes  for  purely  local  improvements 
is,  like  the  power  to  impose  taxes  general- 
Iv,  plenary.  W^oodbridge  v.  Detroit,  8  Mich. 
274. 

It  rests  with  the  legislature,  if  uncon- 
strained by  constitutional  provisions,  to 
determine  in  what  manner  the  means  to  de- 
fray the  cost  of  a  public  work  or  local  im- 
f>rovement  authorized  shall  be  raised.  Mo- 
bile County  V.  Kimball,  102  U.  S.  691,  26 
L.  ed.  238:'  Hagar  v.  Reclamation  Dist.  No. 
108,  111  U.  S.  701,  28  L.  ed.  569,  4  Sup. 
1:^.  Rep.  663. 
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The  power  of  apportionment  of  assess- 
ments for  local  improvements  upon  the 
property  benefited,  like  the  power  of  taxa- 
tion, belongs  exclusively  to  the  legislature, 
when  not  restricted  by  constitutional  provi- 
sions limiting  such  imposts  or  prescribing 
a  rule  of  apportionment.  Burnett  v.  Sacra- 
mento, 12  Cal.  76,  73  Am.  Dec.  518. 

The  legislature,  in  exercising  the  taxing 
power  in  assessing  property  for  local  im- 
provements, and  apportioning  the  burden, 
has  a  wide  latitude  of  discretion.  St. 
Joseph  use  of  Gibson  y.  Farrell,  106  Mo. 
437,  17  S.  W.  497. 

The  legislature  has  the  widest  discretion 
to  direct  the  manner  in  which  assessments 
shall  be  laid  and  collected  upon  property 
benefited  specially  by  a  public  improvement, 
to  defray  its  cost.  Allman  v.  District  of 
Columbia,  3  App.  D.  C.  8. 

The  mode  of  apportionment,  and  the  ex- 
tent of  territory  which  may  be  assessed 
for  the  cost  of  a  local  improvement,  are 
necessarily  matters  of  legislative  discretion. 
State,  Sigler,  Prosecutor,  v.  Fuller,  34  N.  J. 
L.  227. 

The  legislature  has  discretionary  power  to 
direct  the  assessment  of  the  entire  07  any 
part  of  the  cost  of  a  local  improvemeut  up- 
on the  land  it  benefits.  Bauman  v.  Rc^ss,  167 
U.  S.  548,  42  L.  ed.  270,  17  Sup.  (?t.  Rep. 
966. 

It  is  not  now  debatable  but  that  the 
legislature  may  authorize  the  imposition  of 
special  assessments  for  special  road  or 
street  improvements  at  will.  Mattingly  v. 
District  of  Columbia,  97  U.  S.  687,  24  L.  ed. 
1098. 

It  is  well -settled  law,  according  to  Chan- 
cellor Nicholson,  of  Delaware,  that  the  whole 
subject  of  taxing  districts  belongs  to  the 
legislature ;  that  the  apportionment  between 
the  public  and  the  local  owners  is  within  the 
power  of  the  legislature;  and  that  the  legis- 
lature may  fix  upon  the  basis  of  apportion- 
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mined  by  whether  the  property  so  assessed 
can  be  drained  by  said  sewerage. 

Chicago  &  A.  R.  Co.  v.  Joliet,  153  111. 
649,  39  N.  E.  1077;  New  York,  N.  H.  &  H. 
R.  Co.  V.  New  Britain,  49  Conn.  40;  Bick- 
erdike  v.  Chicago,  185  111.  280,  56  N.  E. 
1096;  State,  Paterson  &  H.  River  R.  Co., 
Prosecutor,  v.  Passaic,  54  N.  J.  L.  340,  23 
Atl.  945. 

Property  is  liable  for  benefit  assessment 
for  street  paving,  sewers,  etc.,  under  a  con- 
stitutional provision  exempting  it  from  tax- 
ation of  any  kind. 

Kansas  City  Exposition  Driving  Park  v. 
Kansas  City,  174  Mo.  425,  74  S.  W.  979; 
Zable  Y.  Louisville  Baptist  Orphans'  Home, 
92  Ky.  89,  13  L.R.A.  668,  17  S.  W.  212. 

The  freight  and  passenger  depot  are  bene- 
fited-by  the  reason  of  the  construction  of 
sanitary  sewerage  in  the  streets  in  front  of 
same. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Peterson,  5 
Kan.  App.  103,  48  Pac.  877;  Mt.  Pleasant 


V.  Baltimore  &  0.  R.  Co.  138  Pa.  365,  11 
L.R.A.  520,  20  Atl.  1052. 

WiDslow,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  city  of  Janesviile,  having  adopted 
those  provisions  of  the  general  city  charter 
law  relating  to  the  building  of  sewers  (^^ 
925-208  to  925-239,  Stat.  1898),  proceeded 
to  construct  sanitary  sewers  in  certain 
streets  of  the  city,  and  levy  assessment » 
against  adjoining  real  estate  at  the  uni- 
form rate  of  40  cents  per  linear  foot  to  pay 
a  part  of  the  expense.  The  railroad  com- 
pany owns  and  operates  a  railroad  runnln:; 
through  the  city  upon  a  right  of  way  lOo 
feet  in  width,  and  also  owns  several  tracts 
of  land  adjoining  said  right  of  way  and 
fronting  on  certain  of  the  streets  in  which 
sewers  were  laid.  Upon  one  of  these  tracts 
is  a  freight  depot,  and  upon  others  are  ware- 
houses and  other  buildiings  rented  by  the 
company    to    private    parties,    which    are 


ment  between  individuals.  English  v.  Wil- 
mington, 2  Marv.  (Del.)  63,  37  Atl.  158. 

It  is  competent  for  the  legislature  to  pro- 
vide for  the  expense  of  local  improvements 
either  by  general  taxatioiw  upon  all  the  local 
property  or  by  special  assessments  upon 
property  adjacent  to  and  benefited  by  such 
improvements.  Burnett  v.  Sacramento, 
supra;  Re  Van  Antwerp,  56  N.  Y.  261. 

It  is  within  the  power  of  the  legislature  to 
require  that  the  expense  of  constructing 
drains,  sewers,  and  the  like,  should  be  met, 
in  whole  or  in  part,  by  local  assessments 
upon  persons  or  property  benefited  or 
deemed  to  be  benefited.  English  v.  Wil- 
mington, supra. 

The  legislature  may  provide  for  local  im- 
provements of  a  degree  of  public  utility  or 
in  a  sense  of  a  public  character,  and  impose 
the  cost  thereof  on  the  property  or  district 
to  be  specially  benefited  in  any  manner  not 
manifestly  unfair  or  unequal.  Garvin  v. 
Daussnian,  114  Ind.  429,  5  Am.  St.  Rep. 
637,  16  N.  E.  826. 

It  id  competent  for  the  legislature  by 
statute  to  authorize  the  assessment  of  the 
entire  cost  of  a  street  improvement  upon 
property  fronting  thereon,  provided  such  as- 
sessment does  not  exceed  the  benefits  con- 
ferred upon  such  property  by  the  improve- 
ment. State  V.  Bayonne,  66  N.  J.  L.  297, 
28  Atl.  713. 

But  the  legislature  is  not  limited  in  as- 
sessing the  cost  of  a  local  improvement  upon 
property  adjacent  thereto,  to  the  actual  in- 
crease in  the  value  of  the  property  assessed 
resulting  from  such  improvement.  Rolph  v. 
Fargo,  7  N.  D.  640,  42  L.R.A.  646,  76  N.  W. 
242;  Roberts  v.  First  Nat.  Bank,  8  N.  D. 
504,  79  N.  W.  1049;  Webster  v.  Fargo,  9  N. 
D.  208,  56  L.R.A.  156,  82  N.  W.  732. 

A  state  lerrislature  has  the  constitutional 
power  to  create  special  taxing  districts,  and 
direct  the  cost  of  local  improvements  in  such 
28  L.R.A.  (N.S.) 


districts  to  be  assessed,  wholly  or  partly, 
upon  the  property  therein.  Webster  v. 
Fargo,  181  U.  S.  394,  45  L.  ed.  912,  21  Sup 
Ct.  Rep.  623;  Seattle  v.  Kelleher,  195  U.  S. 
351,   49   L.  ed.   232,  25   Sup.   Ct.  Rep.  44. 

In  exercising  the  taxing  power  for  local 
improvements,  the  legislature  may  create 
special  taxing  districts,  without  regard  to 
the  boundaries  of  counties,  townships,  or 
municipalities.  Monroe  Coimty  ▼.  Harrell, 
147  Ind.  500,  46  N.  E.  124. 

The  legislature  may  declare  conclusiTely 
that  only  the  property  within  a  taxing  dis- 
trict it  has  created  by  law  shall  be  specially 
assessed  on  account  of  a  local  improvement 
within  that  district.  Adams  y.  Shelbyrille, 
154  Ind.  467,  49  L.R.A.  797,  77  Am.  St.  Rep. 
484,  57  N.  E.  114;  Martin  v.  Wills,  157  Ind. 
153,  60  N.  E.  1021. 

The  matter  of  assigning  districts  to  be 
assessed  for  the  cost  of  a  local  improvement 
belongs  to  the  legislature,  and  its  judgment 
must  control  unless  it  has  plainly  and  mani- 
festly passed  beyond  the  constitutional  lim- 
its of  the  legislative  power.  Newman  t. 
Emporia,  41  Kan.  583,  21  Pac.  593. 

Tlie  Congress  of  the  United  States  has 
constitutional  power,  in  providing  for  the 
opening  and  extension  of  streets  in  the  Dis- 
trict or  Columbia,  and  the  condemnation  of 
lands  for  the  purpose,  to  require  the  co>t 
thereof  to  be  assessed,  to  the  extent  of  one 
half  or  more,  arbitrarily  upon  the  abuttiDi: 
lands  and  lands  benefited  by  the  improve- 
ment. Wight  V.  Davidson,  181  U.  S.  371, 
45  L.  ed.  900,  21  Sup.  Ct.  Rep.  616. 

The  legislature  may,  instead  of  fixing  and 
prescribing  the  taxing  district  itself,  refer 
the  matter  to  commissioners  or  local  board? 
or  bodies  to  ascertain  and  determine;  and 
in  such  case  the  delegated  bodies  possess 
and  exercise  legislative  functions,  and  their 
action  must  be  deemed  as  conclusive  upon 
the  subject  as  if  the  legislature  itself  had 
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reached  by  short  spur  tracks  branching  off 
from  the  main  line.  The  city  levied  sewer 
assessments  at  the  uniform  rate  aforesaid 
against  all  of  these  parcels  which  fronted  on 
the  line  of  the  sewers  outside  of  the  100- 
foot  right  of  way.  The  company  paid  the 
assessments  so  made  against  those  parts  of 
such  parcels  upon  which  the  warehouses  were 
located,  but  declined  to  pay  the  assessments 
against  the  freight  depot  property  and  the 
strips  17  feet  wide,  upon  which  the  spur 
tracks  were  located,  and  brought  this  ac- 
tion in  equity  to  set  aside  the  last-named 
assessments  on  the  ground  that  such  prop- 
erty was  not  subject  to  assessment.  After 
trial  the  court  sustained  the  assessments 
against  the  freight  depot  property  and 
against  all  but  two  of  the  strips  on  which 


the  spur  tracks  are  situated,  but  set  aside 
the  assessments  as  to  ihe  last-named  strips, 
because  they  were  found  not  to  be  actually 
benefited,  and  each  party  appealed  from 
that  part  of  the  judgment  adverse  to  its 
contention. 

The  leading  contention  made  by  -the  plain- 
tiff is  that  the  lands  on  which  its  freight 
depot  and  spur  tracks  are  situated  are  not 
subject  to  assessment  for  local  improve- 
ments, because  they  are  a  part  of  an  en- 
tirety composed  of  the  whole  property,  real 
and  personal,  of  a  public  service  corpora- 
tion, and  hence  are  not  severable.  The  gen- 
eral doctrine  that  the  franchises  of  such  a 
corporation,  together  with  the  property 
owned  by  it  which  is  necessary  for  its  use 
in  order  to  accomplish  the  purposes  of  its 


directly  exercised  the  authority.  King  v. 
Portland,  38  Or.  402,  55  L.R.A.  812,  63 
Pac.  2. 

The  legislature  has  the  constitutional 
power  to  authorize  municipal  corporations 
to  assess  the  cost  of  local  improvements  up- 
on property  benefited.  Hammett  ▼.  Phila^ 
delphia,  65  Pa.  146,  3  Am.  Rep.  616. 

The  legislature  has  the  power  to  author- 
ize a  municipality  to  make  repairs  and  re- 
newals of  streets  within  the  corporate  lim- 
its, and  assess  the  costs  thereof  upon  the 
lots  and  parts  of  lots  fronting  upon  the 
work  done.  Covington  v.  Boyle,  6  Bush, 
204. 

c.  Nature. 

1,  The  taxing  power. 

k  formidable  array  of  cases,  and  at  the 
present  day  the  great  weight  of  authority, 
attribute  the  power  to  impose  special  as- 
sessments for  local  improvements  to  the 
taxing  power.  There  were  in  earlier  times 
several  dissentients  from  this  view,  but 
in  most  of  the  jurisdictions  to  which  it  was 
not  subscnbed  changes  in  the  Constitutions 
have  given  it  ascendency.  Illinois  is  the 
conspicuous  example  in  this  respect. 

It  is  now  quite  generally  conceded,  said 
the  court  in  Allman  v.  District  of  Columbia, 
3  App.  D.  C.  8,  that  special  asseflsraents, 
though  savoring  in  some  measure  of  the  ex- 
ercise of  the  right  of  eminent  domain,  are 
nevertheless  included  in  and  governed  gen- 
erally by  the  principles  of  the  sovereign 
power  of  taxation. 

No  good  can  result  from  a  disciission  of 
the  nature  of  special  assessments,  or  the 
fundamental  difference  between  such  assess- 
ments and  ordinary  taxation,  said  tlie  court 
in  Hackworth  v.  Ottumwa,  114  Iowa,  467, 
87  N.  W.  424.  But  the  foundation  of  tlie 
power  to  levy  special  assessments  is  tlie 
right  of  taxation,  rather  than  the  police 
power  or  the  right  of  eminent  domain. 

There  is  much  discussion  in  the  books, 
said  the  court  in  King  v.  Portland,  38  Or. 
402,  55  L.R.A.  812,  63  Pac.  2,  as  to  whether 
an  assessment  for  local  improvements  is  a 
28  L.R.A.(N.S.) 


tax  or  not,  but  whatever  may  be  the  true 
doctrine  it  must  be  conceded  the  authority 
to  make  such  an  assessment  is  necessarily 
lodged  in  the  taxing  power.  This  has  been 
held  so  often  that  the  controversy  must  be 
held  as  closed. 

The  power  to  make  assessments  on  abut- 
ting  lands  to  pay  for  the  improvement  of 
streets  has  been,  according  to  the  court  in 
Independence  v.  Gates,  110  Mo.  374,  19  S. 
W.  728,  the  prolific  source  of  much  discus- 
sion, and  difficulty  seems  to  have  existed 
in  tracing  it  to  its  true  source;  but  it  is 
settled  in  Missouri  and  generally  elsewhere 
that  it  is  referable  to  the  taxing  power. 

It  is  now  a  settled  law  in  this  court,  it 
was  declared  in  Meier  v.  St.  Louis,  180  Mo. 
391,  79  S.  W.  955,  that  special  assessments 
for  local  improvements  are  referable  to  the 
taxing  power. 

Under  the  law  of  the  state,  said  the  court 
in  Heman  Constr.  Co.  v.  Wabash  K.  Co.  206 
Mo.  172,  12  L.R.A.(N.S.)  112,  121  Am.  St. 
Rep.  649,  104  S.  W.  67,  12  A.  &  E.  Ann. 
Cas.  630,  as  declared  by  the  higher  courts, 
it  is  well  settled  that  special  assessments 
for  local  improvements  are  a  constitutional 
exercise  of  the  taxing  power. 

A  special  tax  upon  property  in  a  desig- 
nated district,  to  be  paid  for  the  construc- 
tion or  purchase  of  a  high  road  laid  by 
statute,  is  an  assessment,  of  benefit  to  the 
persons  and  property  taxed,  made  by  the 
legislature  in  the  exercise  of  the  sovereign 
power  of  taxation.  Monroe  County  v.  Har- 
rell,  147  Ind.  500,  46  N.  E.  124. 

An  assessment  to  pay  for  a  local  improve- 
ment must  rest  for  its  validity  upon  its 
l>eing  a  legitimate  exercise  of  the  taxing 
power.  Burnett  v.  Sacramento,  12  Cal.  76, 
73  Am.  Dec.  518. 

The  authority  to  lay  special  assessments 
springs  from  the  general  power  of  taxation. 
Tavlor  v.  Palmer,  31  Cal.  240. 

Local  assessments  are  special  and  individ- 
ual taxation.  Parker's  Appeal,  169  Pa. 
433,  32  Atl.  574. 

Their  imposition  is  an  exercise  of  the 
taxing  power.  Denver  v.  Knowles,  17  Colo. 
204.  17  L.R.A.  13o.  30  Pac.  1041. 

An  assessment  for  a  local  improvement  is 
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existence,  constitute  an  entirety,  which  is 
not  ordinarily  subject  to  division  by  sale 
of  a  part  on  court  or  tax  process,  is  firmly 
established  in  this  court.  Chicago  &  N. 
W.  R.  Co.  V.  Forest  County,  95  Wis.  80,  70 
N.  W.  77,  and  cases  cited.  This  principle, 
however,  is  subject  to  the  exception  that 
such  sale  and  division  may  be  authorized 
by  special  legislative  authority.  Ordinary 
statutory  provisions,  merely  general  in  their 
nature,  will  not  be  construed  as  intended 
to  apply  to  such  property,  but  the  legisla- 
ture has  full  power  over  the  subject,  and 
may  by  specific  provisions  accomplish  the 
result.  The  general  principle  is  well  il- 
lustrated in  the  case  of  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Milwaukee,  89  Wis.  506,  28 
L.R.A.  249,  62  N.  W.  417,  where  the  city 


had  attempted  to  assess  a  strip  of  the 
right  of  way  of  the  company  for  the  pav- 
ing of  an  adjoining  street.  It  was  con- 
tended in  that  case  that  the  provisions  of 
subdivision  14,  §  1038,  Rev.  Stat.  1878  (be- 
ing the  same  as  subdivision  14,  §  1038, 
Stat.  1898),  exempting  railway  property 
from  general  taxation,  "excepting  that  the 
same  shall  be  subject  to  special  assessments 
for  local  improvements  in  cities  and  vil- 
lages/' made  the  right  of  way  subject  to 
assessment  under  the  general  provisions  of 
the  city  charter  authorizing  assessments 
against  adjoining  real  estate.  It  was  held, 
however,  that  the  exception  in  the  exemp- 
tion statute  was  not  an  affirmative  declara- 
tion making  railroad  property  subject  to 
special  assessment,  but  simply  confined  the 


a  species  of  tax.  People  v.  Lynch,  51  Cal. 
15,  21  Am.  Rep.  677;  Whiting  v.  Quacken- 
bush,  54  Cal.  306;  Rich  v.  Woods,  118  Ky. 
865,  82  S.  W.  578;  Re  Van  Antwerp,  56 
N.  Y.  261. 

It  is  a  branch  of  or  included  within  the 
taxing  power.  English  v.  Wilmington,  2 
Marv.  (Del.)  63,  37  Atl.  158;  Chicago  &  N. 
W.  R.  Co.  V.  Elmhurst,  165  111.  148,  46  N.  E. 
437;  Monroe  County  v.  Harrell,  supra;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Ottumwa,  112 
Iowa,  300,  51  L.R.A.  763,  83  N.  W.  1074; 
Baltimore  v.  Johns  Hopkins  Hospital,  56 
Md.  1;  Baltimore  v.  Boyd,  64  Md.  10,  20  Atl. 
1028;  Howe  v.  Cambridge,  114  Mass.  388; 
Weed  V.  Boston,  172  Mass.  28,  42  L.R.A. 
642,  51  N.  E.  204;  Dexter  v.  Boston,  176 
Mass.  247,  79  Am.  St.  Rep.  306,  57  N.  E. 
379;  White  v.  Gove,  183  Mass.  333,  67  N.  E. 
359;  Harwood  v.  Street  Comrs.  183  Mass. 
348,  67  N.  E.  362;  Williams  v.  Detroit,  2 
Mich.  560;  Woodbridge  v.  Detroit,  8  Mich. 
274;  Daily  v.  Swope,  47  Miss.  367;  Macon 
V.  Patty,  57  Miss.  378,  34  Am.  Rep.  451; 
Edwards  House  Co.  v.  Jackson,  91  Miss.  429, 
45  So.  14;  Neenan  v.  Smith,  50  Mo.  525; 
St.  Joseph  use  of  Gibson  v.  Farrell,  106  Mo. 
437,  17  S.  W.  497;  Moberly  v.  Horran.  131 
Mo.  19,  32  S.  W.  1014;  Heeman  v.' Allen, 
156  Mo.  534,  57  S.  W.  559,  affirmed  in  181 
U.  S.  402,  45  L.  ed.  922,  21  Sup.  Ct.  Rep. 
045;  State,  Sigler,  Prosecutor,  v.  Fuller,  34 
N.  J.  L.  227;  State,  Agens,  Prosecutor,  v. 
Newark,  37  N.  J.  L.  415,  18  Am.  Rep.  729; 
Litchfield  v.  Vernon,  41  N.  Y.  123;  Genet  v. 
Brooklyn,  99  N.  Y.  296,  1  N.  E.  777 ;  People 
ex  rel.  *Scott  v.  Pitt,  169  N.  Y.  521,  58  L.R.A. 
372,  62  N.  E.  662,  affirming  64  App.  Div. 
316,  72  N.  Y.  Supp.  191;  Hilliard  v.  Ashe- 
ville,  118  N.  C.  845,  24  S.  E.  738;  Kinston 
V.  Loftin,  149  N.  C.  255,  62  S.  E.  1069; 
Rolph  V.  FarjTo,  7  N.  D.  640,  42  L.R.A. 
646,  76  N.  W.  242;  Hill  v.  Higdon,  5  Ohio  St. 
243,  67  Am.  Dec.  289;  Jones  v.  Holzapfel,  11 
Okla.  405,  68  Pac.  511;  Hammett  v.  Phila- 
delphia, 65  Pa.  146,  3  Am.  Rep.  615;  Re 
Centre  Street,  115  Pa.  247,  8  Atl.  56;  Win- 
ona &  St.  P.  R.  Co.  V.  Watertown,  1  S.  D.  46, 
44  N.  W.  1072;  Adams  v.  Ronnoke,  102  Va. 
63,  45  S.  E.  881;  Weeks  v.  Milwaukee,  10 
Wis.  243. 
28  L.R.A.(N.S.) 


A  statute  providing  for  local  improve- 
ments in  public  streets,  the  expense  of 
which  shall  be  borne  partly  by  those  imme- 
diately interested  and  whose  estates  are 
thereby  benefited,  is  a  mode  of  taxation 
which  the  legislature  is.  constitutionally 
competent  to  adopt.  Howe  v.  Capibridge, 
114  Mass.  388. 

It  is  a  legitimate  exercise  of  the  taxing 
power  for  the  legislature  to  authorize  the 
whole  cost  of  a  local  improvement,  such  as 
opening,  grading,  and  paving  streets,  to  be 
assessed  upon  lands  which  by  reason  of 
their  peculiar  location  may  be  regarded  as 
benefited.  State,  Sigler,  Prosecutor,  v.  Ful- 
ler, 34  N.  J.  L.  227. 

In  all  cases  of  assessments  for  improve- 
ments, whether  the  sum  to  be  raised  is 
apportioned  according  to  benefits,  or  ac- 
cording to  value,  upon  the  front  foot,  square 
foot,  square  acre,  or  where  each  owner  is 
required  to  pay  for  the  improvement  in 
front  of  his  own  land,  the  assessment  must 
be  referred  to  the  taxing  power,  and  not 
the  power  of  eminent  domain, — ^the  differ- 
ent modes  being  but  different  wars  of  ap- 
portioning the  tax,  and  not  the  exercise  of 
different  sovereign  powers.  Emery  v.  San 
Francisco  Gas  Co.  28  Cal.  345;  Emery  v. 
Bradford,  29  Cal!  75;  Walsh  v.  Mathews,  29 
Cal.  123. 

2.  The  power  of  eminent  domain. 

As  long  as  the  Constitution  of  1848  of 
the  state  of  Illinois  remained  unchanged, 
it  was  the  doctrine  of  the  courts  of  that 
state  that  special  assessments  for  the  co*t 
of  local  improvements  were  sustainable  only 
under  the  power  of  eminent  domain. 

The  leading  case  in  which  this  doctrine 
was  expounded  and  applied  as  a  controlling; 
principle  of  decision  was  that  of  Chicago 
V.  Lamed,  34  111.  203. 

The  position  taken  by  the  court  in  that 
case  was  that  the  property  of  a  citizen  of  a 
constitutional  state  can  be  taken  from  him 
by  the  power  of  the  state  in  one  of  four 
ways  only,  vis.:  (1)  For  taxes:  (2)  for 
the  public  use;  (3)  as  a  penalty  for  the 
infraction  of  public  law;  and  (4)  to  satisfy 
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exemption  to  the  subject  of  general  taxa- 
tion, and  that  the  general  provisions  of  the 
city  charter  providing  for  special  assess- 
ments did  not  show  a  legislative  intention 
that  a  portion  of  a  railroad  right  of  way 
should  be  so  assessed  and  severed  by  sale 
for  nonpayment  of  the  assessment.  In  the 
discussion  of  the  question  it  was  said  that 
the  principle  is  established  that  "such  a 
result  cannot  be  effected  under  the  power  of 
taxation  without  express  legislative  author- 
ity, and  that  general  language  in  such  stat- 
utes will  not  be  held  to  authorize  such  a 
result."  Since  the  decision  of  that  case, 
however,  the  legislature  has  in  no  uncertain 
terms  made  express  provision  for  the  levy- 
ing of  such  assessments  against  such  prop- 
erty.   Chapter  425,  p.  688,  Laws  1903,  pro- 


vides, among  other  things,  that  the  prop- 
erty of  railroad  corporations  ''shall  be  in 
ail  respects  subject  to  all  special  assess- 
ments for  local  improvements,  in  the  same 
manner  and  to  the  same  extent  as  the 
property  of  individuals."  This  is  an  express 
and  unambiguous  declaration  by  the  legis- 
lature  upon  a  subject  over  which  it  has  full 
power,  which  closes  the  question.  It  is 
instructive,  also,  to  note  that,  by  the  same 
law,  it  is  provided  that  such  assessments 
may  be  collected  by  ordinary  action  at  law, 
thus  obviating  all  practical  danger  of  a  sale 
and  consequent  severance  of  a  part  of  the 
corporate  property.  It  must  therefore  be 
held  that  all  of  the  property  assessed  in 
the  present  case  was  subject  to  assess- 
ment, although  it  was  a  part  of  the  entirety. 


his  debts;  and  that  power  of  every  descrip- 
tion must  be  referred  to  some  source.  The 
power  to  make  special  assessments  must 
therefore  be  referred  to  the  power  either  of 
taxation  or  of  eminent  domain;  and  whether 
referred  to  the  one  or  the  other,  it  must  of 
necessity  be  exercised  under  the  constitu- 
tional  restraints,  if  any,  that  hedge  the  em- 
ployment of  either  one.  If,  then,  such  as- 
sessments are  taxes,  they  must,  under  the 
Constitution  of  the  state,  be  uniform  and 
equal  in  incidence,  and  imposed  upon  proper- 
ty ad  valorem,  but  this  they  are  not,  es- 
pecially if  arbitrarily  laid  according  to  the 
frontage  of  the  assessed  property  in  a  limit- 
ed area.  If  they  rest  upon  the  right  of  emi- 
nent domain,  then,  by  the  Constitution, 
compensation  must  be  made  to  those  from 
whom  they  are  exacted. 

It  is,  said  the  court,  the  element  in  special 
assessments  of  compensatory  benefits,  which 
has  reconciled  this  court  to  their  imposition, 
and  induced  the  court  to  range  the  power  to 
make  them  under  the  power  of  eminent  do- 
main, the  "just  compensation"  being  tlie 
benefit  flowing  to  the  property  holder  from 
the  improvement,  and  which  is  required  to 
be  estimated  together  with  the  damages. 
No  case  can  be  found,  it  continued,  decided 
by  this  court  on  a  principle  variant  from 
this, — the  equation  of  benefit  and  burden 
forming  the  ground  work  of  all  of  them. 

The  decision  was  followed  in  Chicago  v. 
Home  Bank,  34  111.  283,  a  case  identical  in 
principal  in  every  respect;  and  the  doctrine 
was  adhered  to  in  Ottawa  v.  Spencer,  40 
111.  211,  wherein  an  assessment  for  a  side- 
walk was  vacated  because  being  apportioned 
bv  the  front-foot  rule,  it  violated  one  or 
both  of  the  aforementioned  constitutional 
provisions. 

The  doctrine  was  again  recognized  and 
applied  in  Bedard  v.  ITall,  44  111.  91,  the 
court  there  saying:  We  do  not  deem  it 
necessary  to  go  over  the  ground  again  occu- 
pied in  the  Larned  Case.  We  have  recog- 
nized that  case,  and  the  principles  therein 
established,  in  the  case  of  Ottawa  v.  Spen- 
cer, supra. 

Later,  however,  the  Constitution  of  Illi- 
nois was  chanired,  and  thereafter  the  courts 
28  L.R.A.(N.S.) 


attributed  the  laying  of  special  assessments 
to  the  taxing  power.  Under  the  Illinois 
Constitution  of  1848,  it  was  said  in  Chicago 
&  A.  R.  Co.  V.  Joliet,  153  111.  649,  39  N.  E. 
1077,  the  power  to  levy  and  colleot  special 
taxes  was  held  to  have  its  source  in  the 
constitutional  provisions  relating  to  the 
right  of  eminent  domain;  but  under  the 
present  Constitution  special  taxation  of  con- 
tiguous property  and  special  assessments 
for  local  improvements  are  held  to  be 
branches  of  the  taxing  power. 

In  virtually  all  of  .the  other  states  of 
the  Union  it  has  been  denied  from  the  be- 
ginning that  the  power  of  imposing  special 
assessments  to  pay  for  local  improvements 
is  any  parb  of  the  power  of  eminent  do- 
main. 

Some  confusion  of  ideas,  said  the  court  in 
Emery  v.  San  Francisco  Gas  Co.  28  Cal. 
345,  may  formerly  have  arisen  from  a  sup- 
position that  an  apportionment  of  the  cost 
of  a  local  improvement  according  to  bene- 
fits involved  the  principle  of  specific  com- 
pensation for  property  taken,  and  still  more 
from  not  separating  and  keeping  distinct- 
ly in  view  the  operation  of  the  two  powers 
of  taxation  and  eminent  domain  in  the  class 
of  cases  involving  both,  as  where  land  had 
been  taken  for  a  new  street,  and  at  the 
same  time  an  assessment  made  upon  the 
owners  of  the  property  in  the  district  era- 
bracing  the  new  street,  including  the  own- 
er of  the  land  taken  to  pay  for  the  land 
thus  appropriated. 

The  taxing  of  estates  especially  bene- 
fited by  a  local  improvement  in  a  public 
street,  to  defray  the  expense  of  making  it, 
is  an  exercise  of  the  power  of  taxation,  and 
distinguishable  from  an  exercise  of  the  right 
of  eminent  domain.  Howe  v.  Cambridge, 
114  Mass.  388. 

Constitutional  provisions  forbidding  tho 
appropriation  of  private  property  to  public 
use  or  to  be  taken  for  public  improvements 
in  cities  and  villages  without  the  consent 
of  its  owner,  unless  just  compensation  is 
made,  do  not  apply  to  special  taxes  or  as- 
sessments laid  upon  property  to  pay  for, 
local  improvements.  Williams  v.  Detroit,^ 
2  Mich.  560. 
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The  second  contention  of  the  railroad 
company  is  that  the  assessments  are  in- 
valid because  made  for  arbitrary  sums  by 
the  front -foot  rule,  and  not  in  proportion 
to  benefits  actually  received.  The  sections 
of  the  general  charter  law  under  which  they 
were,  made  (§§  925-216  to  925-218,  Stat. 
1898)  provide  for  the  making  of  assess- 
ments against  adjoining  lots  at  an  even 
rate  not  exceeding  $2  nor  leto  than  25 
cents  per  linear  foot  on  the  whole  frontage 
of  each  lot.  There  are  no  provisions  for 
the  ascertainment  of  actual  benefits  nor 
for  the  limitation  of  the  assessments  to 
the  amount  of  actual  benefits  received.  So 
the  contention  becomes  primarily  a  con- 
tention against  the  validity  of  the  law,  and, 
if  the  law  be  valid,  the  assessments  them- 


selves are  valid,  because  they  were  made  in 
accordance  with  the  terms  of  the  law.  Tbi& 
court  has  held  that  where  assessments  for 
local  improvement  are  required  to  be  as- 
sessed according  to  the  benefits  accruing 
to  each  parcel,  an  assessment  of  a  level 
rate  by  the  front- foot  rule,  while  not  neces- 
sarily void,  will  be  held  invalid,  unless  it 
appears  that  the  assessing  board  has  con- 
sidered the  matter  and  determined  that 
the  benefits  are  in  fact  proportionate  to 
the  frontage  of  each  parcel.  Hayes  ▼.  Doug- 
las County,  92  Wis.  429,  31  L.R.A.  213,  53 
Am.  St.  Rep.  926,  65  N.  W.  482;  Hennessv 
V.  Douglas  County,  99  Wis.  129,  74  N.  W. 
983;  Sanderson  v.  Herman,  108  Wis.  662, 
84  N.  W.  890,  85  N.  W.  141.  These  fstses, 
however,  have  no  bearing  on  the  question 


Special  assessments  upon  abutting  prop- 
erty to  defray  the  cost  of  street  improve- 
ments are  not  affected  by  constitutional  re- 
strictions upon  the  power  of  eminent  do- 
main. Edwards  House  Co.  y.  Jackson,  91 
Miss.  429,  45  So.  14. 

The  imposition  of  special  assessments  to 
defray  the  cost  of  a  local  improvement  upon 
property  benefited  by  such  improvement  is 
in  no  sense  a  taking  of  property  by  right 
of  eminent  domnin.  Hammett  v.  Philadel- 
phia, 65  Pa.  146,  3  Am.  Rep.  615. 

It  is  not  in  any  proper  sense  a  taking  of 
property  for  public  use  without  just  com- 
pensation. Re  Dorrance  Street,  4  R.  I. 
230. 

The  legislature,  in  authorizing  the  whole 
cost  of  a  local  improvement  to  be  assessed 
upon  lands  benefited  by  it,  does  not  vio- 
late a  constitutional  prohibition  against  tak- 
ing private  property  for  public  use  without 
just  compensation.  State,  Sigler,  Prosecu- 
tor, V.  Fuller,  34  N.  J.  L.  227. 

Whether  the  taking  of  private  property 
in  the  opening  of  a  street,  and  apportioning 
the  expenses  among  the  owners  of  adjacent 
property,  would  be  within  the  prohibition 
of  a  constitutional  provision  forbidding  pri- 
vate property  to  be  taken  for  public  use 
without  just  compensation,  said  the  court 
in  Burnett  v.  Sacramento,  12  Cal.  76,  73 
Am.  Dec.  518,  it  is  unnecessary  to  deter- 
mine. This  question  does  not  properly  arise 
in  the  case  at  bar.  Here  there  has  been  no 
exercise  of  the  ris^ht  of  eminent  domnin. 
No  private  property  has  been  taken  for 
public  use  from  the  plaintiff.  His  land  re- 
mains untouohrd.  The  street  was  previous- 
ly opened,  and  it  is  that  which  has  beon 
improved  by  gradinsf.  The  assessment  is 
the  tax  levied  to  meet  the  expenses  of  the 
improvement. 

An  assessment  laid  upon  abutting  prop- 
erty for  the  cost  of  a  local  improvement  is 
not  an  exerci<»e  of  the  power  of  eminent  do- 
main. Havden  v.  Atlanta,  70  da.  817; 
Speer  v.  Athens,  85  Ga.  49,  9  L.R.A.  402.  11 
S.  E.  802;  Williams  v.  Detroit,  2  Mich.  560; 
AVoodbridge  v.  Detroit,  8  Mich.  274. 

It  does  pot  come  within  the  purview  of 
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such  power.     Weed  v.   Boston,  172   Mass. 
28,  42  L.R.A.  642,  51  N.  E.  204. 

It  is  not  referable  to  it.     Hill  v.  Hig- 
don,  5  Ohio  St  243,  67  Am.  Dec.  289;  Hit 
Hard  v.  Asheville,  118  N.  C.  845,  24  S.  E. 
738;   Kinston  v.  Loftin,  149  N.  C.  255,  62 
S.  E.  1069. 

The  power  of  eminent  domain  is  not  the 
foundation  of  the  power  to  levy  special 
assessments.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Ottumwa,  112  Iowa,  300,  51  LJLA  763, 
83  N.  W.  1074. 

Nor  the  source.  Chicago  &  N.  W.  R.  Co. 
V.  Elmhurst,  165  HI.  148,  46  N.  E.  437. 

The  two  powers  are  wholly  unrelated. 
Palmyra  v.  Morton,  25  Mo.  593. 

We  consider,  said  the  court  in  Palmer  v. 
Way,  6  Colo.  106,  the  decided  weight  of 
authority  is  opposed  to  the  doctrine  that 
special  benefits  accruing  from  a  public  im- 
provement can  be  assessed  against  the  prop- 
erty so  benefited  under  the  power  of  em- 
inent domain. 

That  the  imposition  of  a  tax  or  assess- 
ment after  the  repaving  of  an  existing  city 
street  is  an  exercise  of  the  taxing  power. 
and  not  of  the  law  of  eminent  domain,  said 
the  court  in  Baltimore  v.  Johns  Hopkins 
Hospital,  56  Md.  1,  has  been  so  frequently 
decided  not  only  by  this  court,  but  by  ihe 
courts  of  other  states,  that  the  controversy 
which  may  once  have  existed  upon  the  sub- 
ject must  be  regarded  as  closed. 

3.  The  police  power. 

There  are  certain  local  improvements 
made  in  the  exercise  of  the  police  power. 
The  theory,  for  example,  upon  which  a  sew 
er  system  is  provided  by  the  public  is  that 
it  is  a  sanitary  measure.  The  drainage  of 
adjacent  lands  is  merely  incidental;  the 
primary  object  is  the  promotion  of  the  gen- 
eral health  of  the  public.  Toledo  use  of 
Gates  V.  Lake  Shore  &  M.  S.  R.  Co.  4  Ohio 
C.  C.  113. 

Whether  the  means  to  pay  for  improx-^ 
ments  of  this  sort  are  raised  by  general 
taxation  or  by  special  assessments  upon 
property  immediately  concerned,  it  is  gen- 
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before  ns,  because  the  statute  before  us 
does  not  require  the  assessment  to  be  in 
proportion  to  benefits  received.  The  simple 
question  here  is  whether  a  law  is  constitu- 
tional which  provides  for  the  assessment 
of  a  fixed  proportion  of  the  cost  of  a  public 
sanitary  sewer  against  adjoining  lots  by  the 
front-foot  rule. 

The  decisions  upon  the  general  question 
of  the  validity  of  special  assessment  laws 
which  do  not  provide  for  assessments  to  be 
made  in  proportion  to  the  benefits  received 
are  very  numerous  and  conflicting.  A  trea- 
tise might  easily  be  written  upon  the  sub- 
ject, but  no  attempt  will  be  made  to  write 
such  a  treatise  here,  as  the  writer  fears 
that  such  attempt  might  result  in  a  collec- 
tion  of   words   without   knowledge,   which 


merely  darken  counsel.  It  is  well  settled 
that  assessments  against  adjoining  prop- 
erty are  not  limited  to  benefits  received, 
where  such  assessments  are  properly  made 
under  the  police  power.  Thus,  the  court  has 
held  that  the  entire  cost  of  a  sidewalk 
may  be  properly  assessed  against  the  ad- 
joining lot  without  reference  to  or  ascer- 
tainment of  actual  benefits.  Hennessy  v. 
Douglas  County,  supra;  Lisbon  Ave.  Land 
Co.  V.  Lake,  134  Wis.  470,  113  N.  W.  1099. 
In  the  last  case  it  was  held  that,  inasmuch 
as  the  presence  of  a  defective  and  danger- 
ous sidewalk  constituted  a  serious  public 
inconvenience  and  danger,  the  city  might, 
under  the  police  power,  be  clothed  with  the 
right  to  build  or  repair  it  at  once  without 
notice,  and  to   charge   the  entire  expense 


erally  agreed  that  in  providing  the  required 
funds  the  taxing  power  is  invoked. 

The  power  to  levy  special  assesments  in 
general  is  not  founded  in  the  police  power 
of  the  state.  Chicap^o,  R.  I.  &  P.  R,  Co.  v. 
Ottumwa,  112  Iowa,  300,  61  L.R.A.  7G3,  83 
N.  W.  1074. 

General  police  powers  ar^  not  enforced  by 
special  taxation  or  assessment.  Palmer  v. 
Danville,  164  111.  166,  38  N.  E.  1067. 

An  assessment  for  the  cost  of  a  sidewalk 
or  a  sewer,  apportioned  upon  the  assessed 
property  according  to  the  frontage  upon  the 
line  of  the  improvement,  or  according  to  the 
area  of  the  property  within  the  prescribed 
district,  may  be  sustained  as  an  exercise  of 
the  police  power,  the  province  of  which  is 
the  preservation  of  order  and  the  making 
of  rules  and  regulations  conducive  to  the 
health,  comfort,  and  protection  of  society, 
and  not  primarily  for  revenue.  Palmer  v. 
Way,  6  Colo.  106;  Keese  v.  Denver,  10  Colo. 
112,  16  Pac.  825. 

The  right  of  a  municipal  corporation  to 
require  a  landowner  to  pave  tlie  sidewalk  in 
front  of  his  property  may  be  derived  from 
its  duty  to  protect  the  public  health  and 
to  prevent  nuisances,  and  is  a  mere  police 
regulation.    Palmyra  v.  Morton,  25  Mo.  693. 

A  municipal  ordinance  requiring  lot  own- 
ers along  a  given  street  to  construct  side- 
walks in  front  of  their  respective  lots,  at 
their  own  cost,  is  constitutional  and  valid 
when  made  under  express  legislative  author- 
it}',  and  is  not  an  exercise  of  the  power  of 
taxation,  but  is  a  police  regulation  in  the 
nature  of  the  abatement  of  a  nuisance. 
Franklin  v.  Maberry,  6  Humph.  368,  44  Am. 
Dec.  316;  Washington  v.  Nashville,  1  Swan, 
177. 

The  police  power  may  justify  reqiiiring  a 
landowner  to  construct,  at  his  own  expenBC, 
a  sidewalk  in  front  of  his  land,  or  a  lateral 
connection  between  his  dwelling  and  a  sew- 
er, and,  perhapp^  to  tap  a  water  main  for 
domestic  use,  and  therefore  will  sustain  ar- 
bitrary assessments  for  any  of  these  pur- 
poses; but  it  will  not  support  arbitrary  as- 
sessments, beyond  or  in  disregard  of  the 
special  and  peculiar  benefits  conferred 
upon  the  property  charged,  for  construct-' 
W  L.RA.(NJS.) 


ing  the  highway,  a  trunk  sewer,  or  a  water 
main  for  the  public.  Dough  ten  v.  Camden, 
72  N.  J.  L.  451,  3  L.R.A.(N.S.)  817,  111 
Am.  St.  Rep.  680,  03  Atl.  170,  6  A.  &  E. 
Ann.  Cas.  902. 

The  assessment  of  lands  along  the  line 
of  municipal  water  mains,  accord inar  to 
frontage  and  without  regard  to  value,  to 
pay  bonds  issued  to  construct  the  water  sys- 
tem, cannot  be  sustained  as  an  exercise  of 
the  police  power.  Stehmeyer  v.  Charleston, 
63  S.  C.  259,  31  S.  E.  322. 

A  local  assessment  for  the  cost  of  a  side- 
walk, if  invalid  as  an  exercise  of  the  tax- 
ing power  or  the  power  of  eminent  domain, 
either  for  want  of  equality  and  uniformity 
in  apportioning  it  and  lack  of  foundation 
ad  valorem,  or  because  not  compensated  for 
by  special  benefits  to  the  assessed  property, 
cannot  be  sustained  as  an  exercise  of  the 
police  power.  Ottawa  y.  Spencer,  40  111. 
211. 

The  court  cited  this  case,  and  reaffirmed 
the  proposition  that  local  improvements  of 
either  sidewalks  or  streets  could  not  be  com- 
pelled under  the  general  police  power,  in 
Gridley  v.  Bloomington,  88  111.  654,  30  Am. 
Rep.  566.  And  followed  the  latter  case 
again  in  Chicago  v.  Crosby,  111  111.  538. 

Under  the  Colorado  Constitution  the  pow- 
er to  make  special  assessments  for  local 
improvements  must  be  confined  to  purposes 
within  the  domain  of  police  regulations. 
Pueblo  V.  Robinson,  12  Colo.  593,  21  Pac.  - 
899. 

The  decisions  in  Colorado  are  to  the  ef- 
fect that  assessments  against  property 
specially  benefited  by  local  improvements 
cannot  be  upheld  under  the  uniformity  rule 
of  taxation,  according  to  the  court  in  l^ueu- 
lo  V.  Robmson,  supra,  unless  the  improve- 
ments are  clearly  within  the  domain  of  po- 
lice regulations. 

///.  Distinction  between  taxes  and  as- 

sessments. 

All  the  courts,  in  varying  but  strikingly 
similar  language,  have  recognized  a  distinc- 
tion between  taxes  in  the  generic  sense  and 
assessments  to  pay  for  local  improvements, 
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to  the  abutting  lot  upon  which  it  stands, 
regardless  of  the  question  of  the  amount  of 
benefit  actually  conferred.  A  defective  side- 
walk is  a  menace  to  the  public  safety,  and 
its  presence  in  a  public  street  is  quite  anal- 
ogous to  the  presence  of  a  disease-breeding 
cesspool  upon  private  property,  which,  un- 
der well-established  principles,  may  be  re- 
moved by  the  public  authorities,  and  the 
expense  thereof  charged  to  the  property,  if 
the  statute  so  authorize.  The  decisions  are 
quite  unanimous  upon  this  question,  and 
may  be  found  collated  in  2  Cooley  on  Taxa- 
tion, 3d  ed.  pp.  1128-1130.  Upon  the  last- 
named  page  Judge  Cooley  proceeds  as  fol- 
lows: "There  seems  to  be  no  legal  impedi- 
ment to  a  requirement  under  the  police  pow- 
er that  lot  owners  in  cities  and  villages  shall 


be  at  the  expense  of  constructing  that  por- 
tion of  the  public  sewer  in  front  of  their 
respective  premises," — citing  Van  Wagoner 
V.  Paterson,  67  N.  J.  L.  455,  51  Atl.  922. 
See  also  Gleason  v.  Waukesha  County,  103 
Wis.  225,  79  N.  W.  249.  There  certainly  is 
no  fault  in  this  line  of  reasoning.  The 
preservation  of  public  health  from  danger 
resulting  from  the  accumulation  of  sewage 
upon  private  property  in  cities  is  fully  a^ 
persuasive  a  justification  for  the  exercise 
of  the  police  power  as  the  preservation  of 
life  and  limb  from  the  dangers  resulting; 
from  defective  or  snow-covered  sidewalk!^. 
So  far  as  this  court  has  spoken  on  the  sub- 
ject, it  has  sustained  the  right  to  make 
sewerage  assessments  upon  the  front- foot 
rule,  without  regard  to  the  extent  of  bene- 


but  they  have  been  content  to  assert  the 
existence  of  such  a  distinction  and  to  cata- 
logue the  principal  characteristics  of  the 
two  forms  of  exactions  without  explaining 
why,  upon  principle  or  in  reason,  a  distinc- 
tion should  be  made,  except  by  general  ref- 
erences to  peculiar  compensatory  benefits 
flowing  from  improvemeiiis,  on  account  of 
which  assessments  are  made. 

The  power  of  assessment,  though  spring- 
ing from  it,  is  not  to  be  confounded  with 
the  general  power  of  taxation.  Taylor  v. 
Palmer,  31   Cal.  240. 

Assessments  to  pay  for  the  improvement 
of  streets  in  a  city,  though  referable  to 
the  taxing  power,  are  not  taxes  in  the  sense 
that  that  word  is  usually  employed.  Inde- 
pendence v.  Gates,  110  Mo.  374,  19  S.  W. 
728. 

Special  assessments  for  local  improve- 
ments are  not  taxes  in  the  strict  sense  of 
that  term.  Adams  County  v.  Quincy,  130 
111.  566,  6  L.R.A.  165,  22  N.  E.  624. 

The  words  "taxation"  and  "assessment" 
represent  different  modes  of  exercising  the 
taxing  power,  and  indicate  different  objects 
and  purposes  in  aid  of  which  the  taxing 
power  may  be  invoked.  Taylor  v.  Palmer, 
supra. 

In  origin  and  legal  or  constitutional  com- 
plexion, '*taxes"  and  "aaseasraents"  are  the 
same;  but  in  the  method  of  imposing  them, 
and  in  the  efTect  of  their  imposition  upon 
the  taxpayer,  they  are  essentially  differ- 
ent, and  should  in  these  respects  be  con- 
sidered and  treated  as  separate  and  dis- 
tinct.    Ibid. 

There  is,  according  to  the  court  in  Nee- 
nan  V-  Smith,  60  Mo.  625,  a  broad  distinc- 
tion, and  one  of  universal  recognition,  be- 
tween the  foundation  iipon  which  is  based 
the  right  of  general  taxation  for  govern- 
mental purpose  and  that  which  supports  the 
right  of  local  assessment.  The  autliority  to 
impose  either  is  referred  to  the  taxing  pow- 
er. The  object  of  one  widely  differs  from 
that  of  the  other. 

The  principles  that  govern  the  general 
burdens  imposed  for  state  and  municipal 
purposes  do  not  apply  to  that  peculiar  spe- 
cies of  taxation,  local  assessments.  Sands 
28  L.R.A.(N.S.) 


V.  Richmond,   31  Gratt.   571,  31   Am.  Rep. 
742. 

The  words  "tax"  and  "taxation"  and  the 
term  ''special  assessment"  have  well -under- 
stood meanings  in  the  courts  and  by  the 
public,  differing  from  each  other.  Winona 
&,  St.  P.  R.  Co.  V.  Walertown,  1  S.  D. 
46,  44  N.  W.  3072. 

Assessments  for  local  improvements  are 
not  within  the  meaning  of  the  term  ''tax- 
ation" as  usually  employed  in  Const itutinns 
and  statutes.  Allen  v.  Galveston,  61  Tex. 
302. 

While  the  question  has  heretofore  been 
the  subject  of  much  controversy  in  the 
courts,  said  the  court  in  Austin  v.  Seattle, 
2  Wash.  667,  27  Pac.  657,  we  think  the  doc 
trine  is  well  established  at  this  time  that 
the  general  use  of  the  term  "taxes"  in  the 
Constitution  does  not  necessarily  include 
what  is  meant  by  the  term  "assessnients"* 
in  connection  with  street  and  other  local 
improvements,  but  applies  only  to  the  larger 
exercise  of  the  sovereign  power  of  the  state. 
either  directly  or  through  its  inferior  in 
strumentalities  of  county,  city,  town.  scho*^l 
districts,  etc.,  in  raising  general  revenuo^ 
for  the  support  and  maintenance  of  govern 
ment. 

Assessments  upon  the  owners  of  adjacent 
property,  to  pay  the  expenses  incident  t«> 
the  paving  of  streets  in  cities,  are  not  ta\eg 
in  the  ordinary  sense  of  the  term,  but  rat  lie  r 
charges  upon  the  land  inseparably  incid<-nt 
to  its  location  in  respect  to  other  property. 
Baltimore  v.  Boyd,  04  Md.  10,  20  Atl,  102^. 

That  a  distinction  exists  between  locnl 
assessments  and  taxes  levied  for  the  general 
purposes  of  revenue,  said  the  court  in  l)en 
ver  V.  ICnowles,  17  Colo.  204,  17  IuR.A.  135. 
30  Pac.  1041,  is  now  recognized  by  an  al- 
most unbroken  line  of  decisions  and  by  th(» 
consensus  of  opinion  of  all  text  writer* 
upon  the  subject;  local  assessments  are 
upheld  upon  the  theory  that  the  property 
against  which  the  assessment  is  made  is 
specially  benefited  by  the  improvement 
while  taxes  refer  more  particularly  to  those 
burdens  imposed  for  revenue. 

Taxes  are  imposed  upon  persons;  assess- 
ments   upon  property.     Taxes  differ    from 
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fits.  Meggett  V.  £au  Claire,  81  Wis.  326,  51 
N.  W.  666.  See  also  Blount  v.  Janesville, 
31  Wis.  648.  The  provisions  of  the  general 
charter  in  question  evidently  contemplate 
that  all  the  property  drained  by  the  system 
shall  be  assessed  at  an  even  rate,  so  that 
each  parcel  shall  pay  approximately  its 
proportionate  share  of  the  cost  of  what  may 
be  called  merely  a  service  sewer,  while  the 
additional  expense  of  main  or  trunk  sewers, 
made  necessary  in  order  to  conduct  away 
the  combined  output  of  the  minor  service 
sewers,  shall  be  borne  by  the  entire  district. 
If  this  be,  as  we  hold  it  is,  a  legitimate  ex- 


ercise of  the  police  power,  there  are  no 
constitutional  objections,  either  national  or 
state,  which  stand  in  the  way.  See  French 
V.  Barber  Asphalt  Paving  Co.  181  U.  S.  324, 
45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625. 

It  follows  from  these  considerations  that 
the  assessments  in  question  should  all  have 
been  sustained. 

Those  parts  of  the  judgment  from  which 
the  plaintiff  appeals  are  affirmed,  and  those 
parts  from  which  the  city  appeals  are  re- 
versed, with  directions  to  enter  judgment 
in  accordance  with  this  opinion,  the  city 
to  recover  one  bill  of  costs  in  this  court. 


assessments  for  local  improvements.  Taxes 
are  burdens  upon  all  persons  and  property 
alike,  and  are  compensated  for  by  equal 
protection  to  all;  while  assessments  arc 
not  burdens  but  equivalents  laid  for  local 
purposes  upon  local  objects,  and  compen- 
sated for,  to  some  extent,  in  local  benefits 
to  the  property  assessed.  Hayden  y.  At- 
lanta, 70  Ga.  817. 

A  special  assessment  is  unlike  an  ordi- 
nary tax,  because  its  proceeds  must  be  ex- 
pended in  an  improvement  from  which  a 
benefit  clearly  exceptive  and  plainly  per- 
ceived must  inure  to  the  property  on  which 
it  is  imposed.  Macon  v.  Patty,  67  Miss.  378, 
34  Am.  Rep.  491. 

All  the  cases  decided  by  this  court,  so 
far  as  we  have  examined,  it  was  said  in 
flip  opinion  in  Chicago  v.  Larned,  34  111. 
203,  hold  that  special  assessments  are  not 
'  tuxes,  for  the  reason,  as  plainly  appears 
from  the  opinions  delivered,  that,  when  laid 
in  the  ratio  of  benefits,  they  are  not  bur- 
dens. 

Special  assessments  and  special  taxes  im- 
posed for  local  improvements,  unlike  gen- 
eral taxes,  are  based  upon  benefits  to  the 
property  against  and  upon  which  they  are 
assessed  and  levied,  arising  from  its  in- 
creased value  in  consequence  of  the  inaprove- 
ment.  Lightner  v.  Peoria,  150  111.  80,  37  N. 
E.  69. 

Special  taxation  in  Illinois  diflTprg  from 
the  assessment  of  special  benefits  oniy  that, 
in  the  one,  the  benefits  are  ascertained  in 
a  mode  prescribed  by  law;  in  the  other, 
they  are  determined  by  the  municipal  au- 
tliorities.  Davis  v.  Litchfield,' 146  111.  313, 
21  L.R.A.  663,  33  N.  E.  888. 

Special  taxes  are  not  regarded  as  burdens, 
but  are  imposed  as  an  equivalent  or  com- 
pensation for  the  enhanced  value,  real  or 
presumptive,  from  the  public  improvement 
for  which  they  are  assessed.     Ibid. 

In  the  case  of  Taylor  v.  Palmer,  31  Cal. 
240,  Sanderson,  J.,  in  delivering  the  opinion 
of  the  majority  of  the  court,  commented 
upon  the  previous  decision  in  Emery  v.  San 
Francisco  Gas  Co.  28  Cal.  345.  In  that 
case  we  held,  said  he,  that  the  word  ''as- 
sessment" as  employed  in  the  Constitution, 
while  it  represented  in  part  the  general 
power  of  taxation  vested  in  the  govern- 
ment, was  used  to  designate  a  particular 
branch  of  thnt  power,  specifically  different 
28  L.R.A.(N.S.) 


in  its  purpose  and  mode  of  working  from 
that  intended  by  the  more  general  and  com- 
prehensive term  of  "taxation."  That,  by 
the  latter,  the  power  of  imposing  taxes  upon 
the  property  of  the  citizen  generally  for 
the  support  of  the  government  was  intend- 
ed, and  by  the  former,  the  power  of  impos- 
ing a  tax,  for  the  purpose  of  improving  the 
streets  of  cities  and  incorporated  villages, 
upon  the  property  bordering  upon  or  in  the 
vicinity  of  the  improvement.  That  the  pow- 
er of  taxation,  as  contradistinguished  irom 
assessment,  was  ^ntended  to  be  exercised 
upon  the  ad  valorem  principle,  and  in  such 
a  manner  as  to  secure  equality  and  uni- 
formity; but  that  the  power  of  assessment, 
as  contradistinguished  from  that  of  tax- 
ation, need  not  be  exercised  upon  the  ad  va- 
lorem principle,  but,  on  the  contrary,  that 
the  legislature  was  at  liberty  to  adopt  a 
different  mode  or  basis  of  apportionment, — 
such  as  frontage,  benefit  received,  or  super- 
ficial contents. 

IV,  Constitutional    limitations    of    the 
power  of  arbitrary  assessment, 

a.  The  taxing  power, 

1.  In  general, 

"••  ^  .      . 

The  power  of  the  legislature  to  lay  taxes 
for  public  purposes  is  unlimited,  where  it 
is  not  specifically  restrained  by  the  Con- 
stitution. Re  Van  Antwerp,  66  N.  Y.  261 ; 
Monroe  County  v.  Harrell,  147  Ind.  600,  40 
N.  E.  124. 

That  a  statute  is  unjust  does  not  make 
it  unconstitutional.  Praigg  v.  Western 
Paving  &  Supply  Co.  143  Ind.  368,  42  N.  E. 
750. 

Constitutional  limitations  upon  the  pow- 
er of  the  legislature  to  levy  taxes  do  not 
restrict  its  power  to  authorize  municipali- 
ties to  impose  special  assessments  for  street 
improvements.  Storrie  v.  Woessner  (Tox. 
Civ.  App.)  47  S.  W.  837;  Harrell  v.  Storrie 
(Tex.  Civ.  App.)  47  S.  W.  838. 

A  restriction  or  regulation  in  the  or- 
ganic law,  upon  the  right  or  manner  of  levy- 
ing taxes,  does  not  apply  to  special  assess- 
ments or  the  mode  of  imposing  them.  Win- 
ona &  St.  P.  R.  Co.  V.  Watertown,  1  S.  D. 
46,  44  N.  W.  1072. 
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2.  Requirement  that  tiucation  shall  he 

equal. 

In  almost  every  one  of  the  state  Consti- 
tutions there  is  some  limitation  upon  the 
taxing  power,  and  as  the  impositions  of 
special  assessments  to  defray  the  cost  of  a 
local  improvement  are  generally  recognized 
to  be  exercises  of  the  taxing  power,  the 
question  of  their  constitutionality  is  often 
a  vital  one.  One  of  the  simple  limitations 
upon  the  power  to  tax  is  a  requirement  that 
all  taxation  shall  be  equal. 

But  all  taxation  is  declared  to  be  more 
or  less  unfair  and  in  any  proper  sense  even 
unequal.    Re  Dorrance  Street,  4  R.  I.  230. 

No  law  for  the  assessment  of  taxes  has 
ever  been  framed,  or  ever  will  be  while  man 
continues  in  his  present  imperfect  condition, 
according  to  the  court  in  Williams  v.  De- 
troit, 2  Mich.  560,  which  will  operate  with 
perfect  equality  and  justice  upon  all. 

Equality  of  public  burdens  cannot  be  at- 
tained, according  to  the  court  in  Washing- 
ton V.  Nashville,  1  Swan,  177,  by  any  device 
that  the  wit  of  man  has  ever  yet  su^ested. 

In  spite  of  all  the  precautions  that  the 
wit  of  man  has  ever  been  able  to  devise, 
taxation  cannot  be  made  to  operate  equally 
and  justly  on  every  individual.  People  ox 
rel.  Scott  V.  Pitt,  169  N.  Y.  521,  68  L.R.A. 
372,  62  N.  E.  662,  affirming  64  App.  Div. 
316,  72  N.  Y.  Supp.  191. 

An  equality  of  burden  is  no  more  attain- 
able through  special  assessments  than  by 
general  taxation. 

The  courts  have  repeatedly  declared  abso- 
lute equality  to  be  unattainable  when  as- 
sessments are  imposed  for  the  expense  of 
local  improvements,  and  that  all  that  is 
necessary  to  their  validity  is  that  equality 
shall  be  approximated.  Hagar  v.  Reclama- 
tion Dist.  No.  108,  111  U.  S.  701,  28  L.  ed. 
669,  4  Sup.  Ct.  Rep.  663;  Pueblo  v.  Robin- 
son, 12  Colo.  693,  21  Pac.  899;  Denver  v. 
Kennedy,  33  Colo.  80,  80  Pac.  122,  467; 
Denver  v.  Dumars,  33  Colo.  94,  80  Pac.  114; 
Davis  V.  Litchfield,  145  111.  313,  21  L.R.A. 
563,  33  N.  E.  888;  Lightner  v.  Peoria,  150 
111.  80,  37  N.  E.  69;  Lexington  v.  McQuil- 
lan, 9  Dana,  513,  35  Am.  Dec.  159;  Howell 
v.  Bristol,  8  Bush,  493;  Ludlow  v.  Cincin- 
nati Southern  R.  Co.  78  Ky.  357;  Edwards 
House  Co.  V.  Jackson,  91  Miss.  429,  45  So. 
14;  State,  Sigler,  Prosecutor,  v.  Fuller,  34 
N.  J.  L.  227;  State,  VanSolingen,  Prosecu- 
tor, V.  Harrison,  39  N.  J.  L.  51 ;  People  ex 
rel.  O'Reilly  v.  Kingston,  114  App.  Div.  326, 
99  N.  Y.  Supp.  657;  Connor  v.  Cincinnati, 
6  Ohio  C.  D.  199. 

Absolute  and  exact  equality  in  apportion- 
ing an  assessment  for  a  local  improvement 
is  neither  expected  nor  required.  Kansas 
City  V.  Gibson,  66  Kan.  601,  72  Pac.  222. 

Exact  equality  of  benefits  among  those 
taxed  is  never  attainable.  Louisville  v, 
Bitzer,  115  Ky.  359,  61  L.R.A.  434,  73  S. 
W.   1116. 

It  is  impossible  to  form  any  general  rule 
of  assessment  that  will  produce  exact  uni* 
formity  and  equal  justice  in  all  cases.  Har- 
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risburg  v.  McCormick,  129  Pa.  213,  18  Atl. 
126. 

While  a  local  assessment  or  tax  for  a  lo- 
cal benefit  should  be  distributed  among  and 
imposed  upon  all  equally  in  the  like  rela- 
tion, that  equality  can  never  be  but  an  ap- 
proximation.   Allen  v.  Drew,  44  Vt.  174.    , 

An  assessment  for  the  cost  of  a  local  im- 
provement can  never  be  computed  upon  any 
hypothesis  with  exact  equality  and  faimes'^. 
Donovan  v.  Oswego,  90  App.  Div.  397,  86  N. 
Y.  Supp.  155. 

A  constitutional  requirement  of  equality 
of  taxation  has  no  intrinsic  application  to 
a  special  assessment  laid  for  a  local  pur- 
pose, and  apportioning  such  an  assessment 
according  to  the  front-foot  rule  is  not  repug- 
nant to  such  requirement.  Tripp  ▼.  Yank- 
ton, 10  S.  D.  516,  74  N.  W.  447. 

Taxation  according  to  benefits  received 
does  not  conflict  with  constitutional  pro- 
visions protective  of  property  against  un- 
just and  unequal  taxation.  Re  Washing- 
ton Ave.  69  Pa.  352,  8  Am.  Rep.  255. 

A  constitutional  declaration  that  the  bur- 
dens of  the  state  ought  to  be  fairly  distrib- 
uted among  the  citizens  is  not  infringed  by 
legislation  providing  for  the  assessment  of 
local  taxes  to  defray  the  cost  of  benefits 
derived  from  local  improvements.  Re  Dor- 
rance Street,  supra. 

Neither  does  it  invalidate  a  local  assess- 
ment by  the  front-foot  rule  imposed  for  such 
a  purpose.    Cleveland  v.  Tripp,  13  R.  L  50. 

The  only  basis  upon  which  any  method 
of  apportioning  an  assessment  for  the  cost 
of  a  local  improvement  can  be  sustained 
is  that  it  is  reasonably  calculated  to  bring 
about  a  substantial  proportional  distribu- 
tion of  the  burden  according  to  benefits. 
King  V.  Portland,  38  Or.  402,  55  L.R.A.  812, 
63  Pac.  2. 

Whatever  rule  for  apportioning  benefits 
in  levying  assessments  for  constructing 
sewers  the  legislature  may  prescribe,  that 
rule  must  be  one  which  it  is  legally  p%- 
sible  to  apply  justly  and  equally  to  the 
persons  assessed.  Thomas  v.  Gain,  35  Mich. 
155,  24  Ajn.  Rep.  635. 

No  plan  of  apportionment  can  be  adopt- 
ed in  laying  assessments  for  the  cost  of 
local  improvements  which  iirill  result  in 
gross  inequality  of  taxation.  State  v.  PilU- 
bury,  82  Minn.  359,  85  N.  W.  176. 

A  statute  providing  that  a  definite  por- 
tion of  the  expense  of  a  local  improvement 
in  a  public  street  shall  be  assessed  \ipc>n 
the  abutters  in  just  proportion,  deducting 
from  the  assessments  all  sums  which  may 
have  been  previously  paid  to  the  city  by 
the  taxpayer  for  previous  improvements  of 
such  street,  plainly  requires  the  assessment 
to  be  made  equally  upon  the  abutting  es- 
tates, which,  from  the  nature  of  the  work, 
must  be  immediately  benefited;  and  is  a 
rule  of  proportionment,  uniform  without 
the  taxing  district,  that  sufficiently  ap- 
proaches equality.  Howe  v.  Cambridge,  114 
Mass.  388. 

It  was  decided  in  Lexington  v.  McQuil- 
lan,    supra,     according     to     Covington    r. 
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Worthington,  88  Ky.  206,  10  S.  W.  790,  11 
S.  W.  1038,  that  the  special  tax  upon  lota 
bordering  upon  a  street  improvement,  ac- 
cording to  the  number  of  front  feet  in  each, 
was  universal  in  its  application  and  pro- 
duced a  constitutional  equality  of  burden, 
when  directly  authorized  in  express  terms 
by  a  municipal  charter  granted  by  the  legis- 
lature. 

The  levy  of  a  tax  for  the  improvement 
•of  a  highroad  in  a  llpiited  territory  upon 
abutting  land,  rated  by  the  number  of  acres 
in  each  owner's  tract,  approaches  equality 
US,  nearly  as  specific  taxation  can  be  ex- 
pected to  approximate  equality,  and  there- 
fore, cannot  be  adjudged  unconstitutional. 
Malchus  y.  District  of  Highlands^  4  Bush, 
547. 

3.  Requirement  that  taocatlon  sliall  he 

uniform, 

A  not  uncommon  constitutional  provision 
18  one  requiring  all  taxes  to  be  uniform. 
Such  a  provision  does  not  differ  essentially 
from  one  requiring  all  taxation  to  be  equal. 
Uniformity  in  taxation,  it  has  been  said, 
implies  equality  in  the  burden  of  taxation, 
And  this  equality  in  the  burden  constitutes 
the  very  substance  designed  to  be  secured 
by  a  constitutional  requirement  that  the 
rule  of  taxation  shall  be  uniform.  Weeks 
V.  :Milwaukee,  10  Wis.  243. 

A  constitutional  provision  requiring  the 
rule  of  taxation  to  be  uniform  extends  to 
all  taxation,  whether  imposed  by  the  state 
directly  or  by  subordinate  governmental 
corporations  acting  under  delegated  author- 
ity.   Ibid. 

The  courts  have  frequently  declared  in 
general  terms  that  special  taxes  or  assess- 
ments laid  upon  property  to  meet  the  cost 
of  local  improvements  must  be  uniform. 
They  mean,  however,  that  they  .must  bear 
alike  upon  all  property  within  the  assess- 
ment district.  That  uniformity  must  be 
the  principle  of  apportionment  among  the 
parcels  of  property  subject  to  assessment. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Moline,  158 
111.  64,  41  N.  E.  877;  Ware  v.  Jersey ville, 
358  111.  234,  41  N.  E.  736. 

An  assessment  upon  abutting  property 
for  the  expense  of  improving  a  street,  either 
apportioned  according  to  frontage  or  ad  va- 
lorem, must  be  uniform,  operating  alike 
upon  all  the  parcels  of  land  so  abutting  and 
assessed.     Corry  v.  Folz,  29  Ohio  St.  320. 

For  whatever  sum  an  assessment  is  made 
for  a  street  improvement  upon  abutting 
property,  it  must,  to  be  valid,  be  levied 
at  a  uniform  rate  Upon  all  the  property  as- 
sessed.    Jaeger  v.  Burr,  36  Ohio  St.  164. 

A  constitutional  requirement  that  all 
taxes  shall  be  uniform  does  not  limit  the 
general  power  to  make  local  assessments 
to  pav  for  local  improvements.  Denver  v. 
Knowles,  17  Colo.  204,  17  L.R.A.  135,  30 
Pac.  1041. 

A  constitutional  provision  requiring  all 
t^axation  to  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of 
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the  authority  levying  the  tax,  and  to  be 
levied  and  collected  under  general  laws,  has 
no  application  to  assessment  for  local  im- 
provements. Anderson  v.  Lower  Merion 
Twp.  217  Pa.  369,  66  Atl.  1115;  Merrifleld 
V.  Scranton  City,  6  Pa.  Co.  Ct.  388. 

Constitutional  provisions  respecting  uni- 
formity of  taxation  do  not  apply  to  special 
assessments  to  pay  for  local  improvements, 
but  only  to  taxation  in  the  general  and  or- 
dinary sense  of  the  term.  Meier  v.  St. 
Louis,  180  Mo.  391,  79  S.  W.  955;  Heman 
Constr.  Co.  v.  Wabash  R.  Co.  206  Mo.  172, 
12  L.R.A.(N-S.)  112,  121  Am.  St.  Rep.  649, 
104  S.  W.  67,  12  A.  &  E.  Ann.  Cas.  630- 

An  act  of  the  legislature  authorizing  a 
municipality  to  assess  the  cost  of  grading 
and  paving  streets  against  abutting  prop- 
erties according  to  the  front  width  thereof, 
to  the  middle  of  every  improved  street,  is 
not  in  conflict  with  a  constitutional  pro- 
vision that  all  taxes  shall  be  uniform  upon 
the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the 
tax,  and  shall  be  levied  and  collected  under 
general  laws.  Beaumont  v.  Wilkes-Barre, 
142  Pa.  198,  21  Atl.  888. 

Neither  is  the  assessment  for  such  an  im- 
provement of  a  city  street,  laid  upon  abut- 
ting property  according  to  the  front -foot 
rule,  obnoxious  to  such  a  constitutional  pro- 
vision. Shoemaker  v.  Harrisburg,  4  Pa.  Co. 
Ct.  86;  Merrifteld  v.  Scranton  City,  5  Pa. 
Co.  Ct.  388. 

A  constitutional  requirement  that  reve- 
nue laws  shall  have  uniform  effect  on  all 
private  property  does  not  apply  to  an  an- 
nual assessment  laid,  on  account  of  a  city 
water  main,  upon  abutting  property  on  the 
street  through  which  it  runs,  which  makes 
no  use  of  the  water.  Richmond  &  A.  R.  Co. 
V.  Lynchburg,  81  Va.  473. 

But  an  assessment  upon  a  city  lot  on 
which  no  water  is  used,  laid  on  account  of 
a  water  main  through  the  street  in  front 
of  it,  is  simply  a  general  tax,  which  falls 
within  the  scope  of  a  constitutional  require- 
ment that  taxation  shall  be  uniform.  Jones 
V.  Water  Comrs.  34  Mich.  273. 

A  constitutional  requirement  for  the  leg- 
islature to  provide  a  uniform  rule  of  tax- 
ation does  not  affect  special  assessments 
laid  upon  property  benefited  to  defray  the 
cost  of  local  improvements,  pursuant  to  a 
statute  enacted  prior  to  the  adoption  of 
the  Constitution,  until  the  legislature  has 
complied  with  the  constitutional  require- 
ment, and  enacted  a  statute  providing  a 
uniform  rule  of  taxation.  Williams  v.  De- 
troit, 2  Mich.  560. 

A  provision  in  a  municipal  charter  em- 
powering the  common  council  to  cause  the 
streets  to  be  graded  and  paved,  and  assess 
the  whole  expense  of  so  doing  in  front  of 
any  particular  lot,  to  the  centre  of  the 
street,  upon  such  lot,  and  making  the  as- 
sessment a  lien  upon  the  premises  and  a 
personal  charge  against  the  owner,  is  uncon- 
stitutional because,  considered  as  an  exer- 
cise of  the  taxing  power,  it  disregards  uni- 
formity of  apportionment,  and  it  cannot  bo 
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sustained  as  an  exercise  of  the  police  pow- 
er, because  individuals  cannot  be  compelled 
under  that  power  to  make  such  improve- 
ments at  their  own  expense.  Motz  v.  De- 
troit, 18  Mich.  495. 

4.  Requirement  that  taxation  shall  he 
both  equal  and  uniform. 

A  constitutional  provision  met  with  more 
frequently  is  one  which  requires  taxation 
to  be  both  equal  and  uniform  throughout 
the  state. 

Such  a  provision  is  held  to  apply  only  to 
that  charge  or  imposition  upon  property 
wjiich  it  is  necessary  to  levy  to  raise  funds 
to  defray  the  expenses  of  the  state  and  lo- 
kal  governments,  and  to  have  no  reference 
or  application  to  special  assessments  for 
local  improvements,  by  which  private  per- 
sons are  chiefly  benefited  through  the  in- 
creased value  of  their  property.  Burnett 
v.  Sacramento,  12  Cal.  76,  73  Am.  Dec.  518; 
Emery  v.  San  Francisco  Gas  Co.  28  Cal. 
345;  Taylor  v.  Palmer,  31  Cal.  240;  Cham- 
bers V.  Satterlee,  40  Cal.  497;  New  Orleans 
v.  Elliott,  10  La.  Ann.  59;  Re  Casacalvo  & 
M.  Streets,  20  La.  Ann.  497;  Barber  As- 
phalt Paving  Co.  v.  Cogreve,  41  La.  Ann. 
251,  5  So.  848;  Rosetta  Gravel,  Paving  & 
Improv.  Co.  v.  JoUisaint,  51  La.  Ann.  804, 
25  So.  477. 

Special  assessments  for  local  public  im- 
provements are  not  within  a  constitutional 
provision  requiring  taxation  to  be  equal  and 
uniform.  Edwards  House  Co.  v.  Jackson, 
91  Miss.  429,  46  So.  14;  Warren  v.  Henly, 
31  Iowa,  31;  King  v.  Portland,  2  Or.  146. 

The  line  of  decisions  seemed  to  the  court, 
in  King  v.  Portland,  supra,  to  be  unbroken 
in  establishing  the  conclusion  that  the  word 
"taxation,"  as  used  in  constitutional  pro- 
visions commanding  equality  and  uniform- 
ity in  the  levying  of  taxes,  is  limited  to 
the  means  of  raising  money  to  meet  the  gen- 
eral expenses  of  the  government. 

But,  while  this  is  true,  uniformity  in 
the  manner  of  assessment  of  special  taxes, 
and  approximate  equality  in  the  amount 
of  the  exactions,  are  attainable  and  are  es- 
sential to  the  constitutionality  of  such  tax- 
ation.    Howell  V.  Bristol,  8  Bush,  493. 

Although  an  assessment  for  a  local  im- 
provement is  not  governed  by  a  constitu- 
tional provision  requiring  property  to  be 
taxed  ad  valorem,  it  is  still  a  tax,  and 
must  rest  equally  and  uniformly  upon  all 
the  assessed  property,  and  therefore  iinust 
be  laid  according  to  some  .rule  of  appor- 
tionment. Such  an  assessment  may  be  ap- 
portioned by  the  number  of  feet  fronting 
on  the  improvement,  or  by  any  other  stand- 
ard, but  it  must  approximate  equality  and 
uniformity.  People  v.  Lynch,  51  Cal.  15, 
21  Am.  Rep.  677;  Whiting  v.  Quackenbush, 
54  Cal.  300. 

Whichever  mode  of  assessment  is  adopt- 
ed by  a  municipality  empowered  by  the 
Icfrislature  to  choose  either  the  frontage 
rule  or  the  ad  valorem  rule,  it  must,  in 
either  case,  make  the  assessment  uniform 
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and  equal  upon  all  the  property  assessed. 
Jaeger  v.  Burr,  36  Ohio  St.  164. 

It  is  an  underlying  and  fundamental  prin- 
ciple in  the  exercise  of  the  power  of  assess- 
ment that,  whatever  rule  be  adopted  to 
make  the  assessment,  it  must  be  uniform 
and  equal  according  to  the  benefits,  so  that 
all  will  be  treated  alike  under  the  law. 
Bailey  v.  Zanesville,  20  Ohio  C.  C.  236. 

A  constitutional  requirement  of  a  uni- 
form and  equal  rate  of  assessment  and  tax- 
ation is  satisfied  when  the  rate  of  assess- 
ment for  a  local  improvement  is  uniform 
and  equal  throughout  the  locality  where  it 
is  imposed.    Palmer  v.  Stumph,  29  Ind.  339. 

The  imposition  of  a  personal  liability  up- 
on a  landowner  for  an  assessment  upon  his 
property  for  a  street  improvement  violates 
a  constitutional  provision  for  equality  and 
uniformity  of  taxation,  and  Ia  therefore 
void.  Aaberry  v.  Roanoke,  91  Va.  562,  42 
L.R.A.  636,  22  S.  E.  360. 

5.  Requirement  that  taxation  shall  he 

ad  valorem. 

An  ordinary  constitutional  provision  re- 
quiring all  taxes  levied  upon  property  to  be 
laid  in  proportion  to  its  value  does  not  ap- 
ply to  special  assessments  for  the  cost  of 
local  improvements.  Birmingham  v.  K1ein» 
89  Ala.  461,  8  L.R.A.  369,  7  So.  386;  People 
V.  Lynch,  51  Cal.  15,  21  Am.  Rep.  677; 
Whiting  V.  Quackenbush,  54  Cal.  306. 

An  assessment  upon  abutting  property 
for  the  improvement  of  a  street  does  not 
fall  within  a  constitutional  provision  re- 
quiring all  taxation  to  be  uniform  upon  the 
same  class  of  subjects  and  ad  valorem  on  all 
taxable  property  within  the  territorial  lim- 
its of  the  authority  levying  the  tax.  Hay- 
den  V.  Atlanta,  70  Ga.  817;  Speer  v.  Athens,. 
85  Ga.  49,  9  L.R.A.  402,  11  S.  E.  802. 

The  authorities  are  uniform,  said  the 
court  in  Jl)nes  v.  Holzapfel,  11  Okla.  40.3^ 
68  Pac.  511,  to  the  effect  that  a?scssment> 
against  abutting  lots  for  the  purpose  of  de- 
fraying the  cost  of  local  improvements  are 
not  part  of  the  general  taxes  imposed  for 
the  purpose  of  carrying  on  the  ordinary  ex- 
penses of  the  state,  and  therefore  do  not 
come  within  the  provision  of  the  orgair.i' 
law  which  requires  that  all  taxes  shall  be 
ad  valorem. 

The  objection  to  the  validity  of  an  as- 
sessment for  a  street  improvement,  that  it 
is  not  made  upon  the  estate  proportionally 
and  equally  in  reference  to  the  value  oc 
the  several  lots  to  which  the  improvement 
is  appurtenant,  based  upon  principles  of 
constitutional  and  statute  law  applyins 
more  particularly  to  taxation  for  general 
purposes  of  state,  coimty,  and  town  expend- 
itures, and  having  no  direct  bearing  upc«n 
special  assessments  for  local  improvement> 
authorized  by  special  statute,  is  not  weil 
founded.     Lowell  v.  Had  ley,  8  Met.  180. 

Yet  in  South  Carolina  it  has  lieen  held 
that  a  system  of  special  asses««nients  up«in 
lands  abutting  on  city  streets  in  whiili 
water  mains  are  laid,  imposed  according  1^ 
frontage  and  without  regard  to  the  value  of 
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the  assessed  property,  to  pay  bonds  issued 
to  construct  the  municipal  waterworks,  vio- 
lates a  constitutional  provision  command- 
ing taxes  to  be  laid  upon  all  taxable  prop- 
erty according  to  its  value.  Stehmeyer  v. 
Charleston,  53  S.  C.  259,  31  S.  £.  322. 

6n  Requirement  that  taxation  shall  he 
ad  valorem,  and  im^posed  by  unifortn 
rule. 

A  constitutional  provision  requiring  laws 
to  be  passed  taxing,  by  uniform  rule,  all 
property  according  to  its  true  value  in  mon- 
ey, has  no  application  to  special  assess- 
ments for  the  cost  of  local  improvements, 
but  relates  solely  to  general  taxation.  Rolph 
v.  Fargo,  7  N.  D.  640,  42  LJR.A.  646,  76 
N.  W.  242;  Hill  v.  Higdon,  5  Ohio  St.  243, 
67  Am.  Dec.  289;  Ernst  v.  Kunkle,  5  Ohio 
St.  520;  Reeves  v.  Wood  County,  8  Ohio 
St.  333;  Rideuour  v.  Saffin,  1  Handy  (Ohio) 
464. 

Constitutional  provisions  requiring  a 
uniform  rule  of  taxation  and  a  cash  valu- 
ation of  property  aasessed  for  taxation  do 
not  apply  to  local  assessments  for  street  im- 
provements, but  relate  only  to  tne  valuation 
of  property  and  its  taxation  for  general 
purposes.     Motz  v.  Detroit,  18  Mich.  495. 

An  act  of  the  legislature  chartering  a 
city,  and  providing  that  each  street  or  part 
of  a  street  improved  shall  be  a  taxing  dis- 
trict for  the  purpose  of  meeting  the  cost 
of  the  improvement,  and  directing  an  as- 
sessment of  a  part  of  such  cost  upon  the 
abutting  property  according  to  its  front- 
age, does  not  violate  a  constitutional  provi- 
sion requiring  all  taxes  to  be  uniform  and 
enjoining  a  uniform  rule  for  taxing  real 
estate  ad  valorem.  Hilliard  v.  Ashville, 
118  N.  C.  845,  24  S.  E.  738;  Kinston  v. 
Loftin,  149  N.  C.  255,  62  S.  E.  1069. 

Charges  for  the  cost  of  a  local  improve- 
ment against  the  property  benefited  by  the 
improvement,  although  an  exercise  of  the 
taxing  power,  are  not  such  taxes  as  are 
referred  to,  nor  are  they  embraced  or  in- 
tended to  be  embraced,  in  constitutional 
provisions  requiring  taxes  to  be  levied  and 
collected  only  for  public  purposes,  to  be 
uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  author- 
ity levying  the  tax,  and  requiring  all  prop- 
erty subject  to  taxation  to  be  taxed  ad 
valorem.     Farrar  v.  St.  Louis,  80  Mo.  379. 

A  different  opinion  as  to  the  effect  of 
such  a  constitutional  provision  upon  special 
assessments  laid  without  regard  to  the  val- 
ue of  the  assessed  property  has  been  ex- 
j  pressed  by  the  courts  in  New  Jersey,  Ar- 
kansas, and  Colorado.  The  leading  case  in 
Arkansas  has  been  much  criticized  else- 
where, and  the  Colorado  courts  have  retreat- 
ed from  the  position  first  assumed. 

A  constitutional  provision  that  property 
shall  be  assessed  for  taxes  under  general 
laws  and  by  uniform  rules,  according  to  its 
value,  operates  to  prevent  any  tax  being 
laid  upon  property  which  is  not  deter- 
mined either  by  a  special  benefit  derived, 
or  by  a  valuation  of  the  property  at  its 
?S  L.n.A.(N.S.) 


true    value    according   to    a   uniform   rule. 
Jersey  City  v.  State,  43  N.  J.  L.  638. 

Under  the  New  Jersey  Constitution  it  is 
not  within  the  power  of  the  legislature  to 
lay  an  arbitrary  assessment  for  a  specific 
part  of  the  cost  of  a  public  improvement 
upon  an  abutting  landowner.  Van  Wag- 
oner V.  Paterson,  67  N.  J.  L.  455,  51  Atl. 
922. 

A  legislative  grant  of  power  to  a  munici- 
pality to  impose  an  arbitrary  burden  upon 
abutting  land  for  the  expense  of  laying  a 
water  pipe  in  a  public  street,  a  part  of  a 
system  for  supplying  water  both  for  pub- 
lic purposea  and  to  citizens  for  a  price  paid, 
cannot  be  sustained  under  the  general  pow- 
er of  taxation,  when  the  Constitution  pro- 
vides that  proporty  shall  be  assessed  for 
taxes  under  general  laws  and  uniform  rules 
according  to  its  true  value.  Doughten  v. 
Camden,  72  N.  J.  L.  451,  3  L.R.A.(N.S.)  817, 
111  Am.  St.  Rep.  680,  63  Atl.  170,  5  A.  &  E. 
Ann.  Cas.  902. 

If,  according  to  the  court  in  that  case, 
a  legislative  grant  of  power  to  impose  an 
arbitrary  assessment  for  such  an  expense 
upon  abutting  property  ever  could  have 
been  held  a  constitutional  exercise  of  the 
taxing  power,  that  ceased  to  be  the  case 
upon  the  adoption  of  such  constitutional 
provision.    Ibid. 

A  Constitution  that  requires  laws  to  be 
passed  taxing  by  a  uniform  rule  all  real 
and  personal  property  according  to  its  true 
value  in  money;  that  commands  legislation 
respecting  municipal  corporations  restrict- 
ing their  powers  of  taxation  and  assess- 
ment  to  prevent  abuse;  and  denies  to  the 
legislature  power  to  authorize  any  munici- 
pality to  levy  any  tax  upon  real  or  per- 
sonal property  in  excess  of  a  stated  per- 
centage of  its  assessed  value,  renders  in- 
valid and  void  a  municipal  assessment  for 
the  cost  of  grading,  curbing,  and  paving  a 
city  street,  upon  abutting  property,  in  pro- 
portion to  the  number  of  feet  fronting  on 
the  line  of  the  improvement.  Peay  v.  Lit- 
tle Rock,  32  Ark.  31. 

The  decision  in  Peay  v.  Little  Rock,  su- 
pra, that  municipal  assessments  for  street 
improvements  must  be  ad  valorem,  and 
not  according  to  frontage,  was  thus  stated 
and  relied  upon  in  Monticello  y.  Banks,  48 
Ark.  251,  2  S.  W.  862,  as  the  sole  authority 
for  nullifying  a  municipal  assessment  for 
paving  a  street,  for  want  of  uniformity  and 
disregard  of  the  element  of  value  in  the 
assessed  property. 

The  case  of  Peay  v.  Little  Rock,  supra, 
was  cited  in  Austin  v.  Seattle,  2  Wash.  667, 
27  Pac.  557,  as  the  only  case  holding  under 
a  constitutional  provision  requiring  equal- 
ity and  uniformity  and  ad  valorem  taxa- 
tion, similar  in  terms  of  the  Constitution 
of  the  state  of  W*ashington,  that  an  nssess- 
ment  according  to  frontage  was  not  lawful. 
This  case,  said  the  Washington  court,  shows 
that  the  supreme  court  of  Arkansas  based 
its  decision  mainly  upon  the  older  cases  in 
Illinois  and  Wisconsin,  some  of  which  have 
since  been  overruled  in  the  states  where 
they  were  made,  and  the  argument  in  it  is 
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80  clearly,  as  we  think,  based  upon  the 
theory  that  there  can  be  no  valid  local  as- 
sessment, that  the  value  of  the  decision,  as 
one  of  authority,  is  destroyed. 

Upon  a  careful  examination  of  the  au- 
thorities, and  upon  principle,  we  are  sat- 
isfied,  declared  the  court  in  Palmer  v.  Way. 
6  Colo.  106,  that  the  taxing  power  does 
nut  extend,  under  the  Constitution  of  this 
state,  to  local  or  special  assessments,  ex- 
cept under  the  constitutional  rule.  That 
is  to  say,  it  was  the  opinion  of  the  court 
that  the  provision  of  the  Colorado  Consti- 
tution requiring  all  taxes  to  be  uniform 
upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying 
the  tax,  and  to  be  levied  and  collected  un- 
der general  laws  prescribing  rules  and  reg- 
ulations designed  to  secure  a  just  valua- 
tion of  the  property  taxed,  embraced  local 
assessments  to  defray  the  cost  of  local  im- 
provements. 

This  doctrine  commanded  the  approval 
of  the  court  in  Wilson  v.  Chilcott,  12  Colo. 
6D0,  21  Pac.  901,  in  which  an  assessment 
for  street  gutters  and  curbstones  was  de- 
clared void  for  conllict  with  the  Constitu- 
tion in  the  respects  mentioned. 

The  objection  that  the  assessments  are 
illegal  because  not  based  upon  value,  bene- 
fits, or  improvements,  said  the  court  in 
Keese  v.  Denver,  10  Colo.  112,  15  Pac.  825, 
raises  the  question  of  the  validity  of  the 
provision  of  the  statute  authorizing  the 
cost  of  sewers  to  be  assessed  upon  the 
property  in  the  district  according  to  area. 
The  doctrine  announced  in  Palmer  v.  Way, 
supra,  is  decisive  of  the  question. 

Afterwards,  however,  in  the  case  of  Den- 
ver V.  Knowles,  17  Colo.  204,  17  L.R.A. 
135,  30  Pac.  1041,  this  doctrine  was  re- 
pudiated and  the  cases  announcing  it  were 
overruled.  Chief  Justice  Hayt,  who  de- 
livered the  opinion  of  the  majority  of  the 
court  (Elliott,  J.,  dissented),  put  it  thus: 
Turning  to  the  case  of  Palmer  v.  Way, 
supra,  said  he,  we  iind  the  contention  there 
to  have  been  with  reference  to  an  assess- 
ment for  the  cost  of  a  sidewalk  in  front  of 
certain  lots.  The  assessment  was  upheld 
as  properly  within  the  police  power  of  the 
city.  This  was  the  only  determination 
necessary  to  support  the  judgment  there 
the  subject  of  attack.  The  court  did,  how- 
ever, go  beyond  tliis  in  the  opinion  filed, 
and  say  that  special  assessments  against 
the  abutting  lots,  for  street  improvements, 
were  in  violation  of  the  constitutional  rule 
requiring  uniformity  of  taxation,  and  could 
not  be  upheld  imder  the  taxing  power.  This 
decision  was  followed  in  Wilson  v.  Chilcott, 
supra,  without  question  and  without  the 
examination  that  would  otherwise  have  been 
given  it.  And  thus  an  opinion  upon  a  mat- 
ter not  necessary  to  the  determination  of 
the  case  under  consideration  at  the  time 
has  been  accepted  as  the  law  in  this  state 
for  ten  years  upon  the  principle  of  slave 
decisis.  .  .  .  We  feel  constrained  by 
strong  loj^ical  reasons,  as  well  as  by  the 
overwhelming  weight  of  authority,  to  say 
that  the  uniformity  of  taxation  enjoined 
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by  the  Constitution  does  not  prohibit  the 
legislature  from  authorizing  tlie  levy  of 
special  assessments  in  cities  and  towns  for 
local  improvements  in  the  nature  of  bene- 
fits to  the  abutting  property. 

7.  Requirement  that  taxation  mhaU  he 
equalf  unifortnp  and  ad.  valorem. 

A  constitutional  provision  requiring  tax- 
ation to  be  equal  and  uniform  throughout 
the  state,  and  all  property  to  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  is 
directed  by  law,  does  not  apply  to  special 
assessments  upon  pro])erty  benefited,  to  de- 
fray the  coat  of  local  improvements.  Daily 
V.  Swope,  47  Miss.  367;  Macon  v.  Patty, 
57  Miss.  378,  34  Am.  Rep.  451;  Norfolk  v. 
Ellis,  26  Gratt.  224. 

A  constitutional  provision  requiring  tax- 
ation to  be  equal  and  uniform,  and  all  prop- 
erty to  be  taxed  in  proportion  to  its  value, 
does  not  prevent  the  legislature  from  au- 
thorizing assessments  upon  abutting  prop- 
erty for  street  improvements,  to  be  made 
according  to  frontage.  Emery  v.  San  Fran- 
cisco das  Co.  28  Cal.  345;  Emery  v.  Brad- 
ford, 29  Cal.  75;  Walsh  v.  Mathews,  29  Cal. 
123. 

An  assessment  for  a  local  improvement, 
made  by  a  municipal  corporation  conform- 
able to  a  provision  in  its  charter,  upon 
lands  benefited  by  the  improvement,  accord- 
ing to  their  frontage  upon  the  line  of  tbe 
work,  is  not  in  contravention  of  a  consti- 
tutional provision  requiring  all  taxes  to  be 
equal  and  uniform,  and  to  be  laid  accord- 
ing to  value.  Austin  v.  Seattle,  2  Wash. 
667,  27  Pac.  557. 

A  constitutional  provision  requiring  tbe 
legislature  to  prescribe  by  law  a  uniform 
and  equal  rate  of  assessment  and  taxation, 
and  such  regulations  as  shall  secure  a  ju!*t 
valuation  for  taxation  of  all  property,  botb 
real  and  personal,  does  not  prohibit  the 
laying  of  assessments  for  local  improve- 
ments upon  property  benefited  thereby,  pro- 
vided they  are  equal  and  uniform  within 
the  locality  covered  by  the  assessed  prop- 
erty.   Palmer  v.  Stumph,  29  Ind.  339. 

The  distinction  under  a  Constitution  re- 
quiring taxation  to  be  equal  and  uniform, 
and  all  property  to  be  taxed  ad  valorem, 
between  an  assessment  for  a  local  improve- 
ment and  a  general  tax,  said  the  court  in 
Chambers  v.  Satterlee,  40  Cal.  497,  "may 
be  said  to  have  already  become  firmly  fi\«"d 
in  the  constitutional  jurisprudence  of  tlie 
state"  of  California,  **and  we  think  it  t«-T 
late  to  question  its  soundness  now,  e\e:i 
if  we  really  entertained  a  doubt  of  its  cor 
rectness  in  the  abstract,  which  we  do  not,'' 

A  tax  for  opening  and  improving  a  strt-j  t, 
or  for  another  local  improvement,  is  a  mu- 
nicipal tax  for  a  corporate  purpof^e;  anl 
under  a  Constitution  authorizing  the  le^jif- 
lature  to  empower  municipalities  to  a-sst^* 
and  collect  taxes  for  corporate  purpos*^". 
but  requiring  such  taxes  to  be  equal,  uni- 
form, and  ad  valorem,  the  levy  of  special 
assessments  upon  property  benefited  by  a 
local  improvement  to  meet  its  cost  is  pro- 
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hibited  when  such  property  is  charged  with 
more  than  its  proportionate  share  of  the 
burden  as  measured  by  the  benefits  con- 
ferred. Adams  County  v.  Quincy,  130  III. 
666,  6  L.R.A.  165,  22  N.  E.  624. 

Water  rates  paid  by  consumers  under  a 
statute  incorporating  water  commissioners 
of  a  city  cannot  be  classed  as  either  local 
assessments  or  specific  taxation,  and  there- 
fore must  be  governed  by  the  constitutional 
rule  of  uniformity  of  taxation  and  assess- 
ment according  to  the  cash  value  of  the 
property  burdened.  Therefore,  when  such 
rates  are  charged  upon  lots  in  proportion  to 
their  frontage,  they  are  unconstitutional 
and  void  even  if  specifically  authorized  by 
the  act  of  the  legislature.  Jones  v.  Water 
Comrs.  34  Mich.  273. 

In  McBean  v.  Chandler,  9  Heisk.  349,  24 
Am.  Rep.  308,  it  was  held  that  the  then  ex- 
isting Constitution  of  Tennessee,  in  ex- 
pressly commanding  property  to  he  taxed 
ad  valorem  and  upon  the  principle  of  equal- 
ity and  uniformity,  and  tax  in  counties  and 
incorporated  towns  to  be  laid  upon  the  same 
principle  established  in  regard  to  city  tax- 
ation, regulated  the  whole  subject  of  taxa- 
tion, both  general  and  special,  inclusive  of 
assessments  for  local  improvements,  and 
therefore  that  an  assessment  upon  the  basis 
of  the  frontage  of  lots  upon  a  street,  to  pay 
for  the  cost  of  improving  such  street,  is  ab- 
solutely void.  Ihe  case  was  subsequently 
overruled  in  Arnold  v.  Knoxville,  116  Tenn. 
195,  3  L.R.A.(N.S.)  837,  90  S.  W.  469,  6 
A.  &  E.  Ann.  Cas.  881. 

In  some  of  the  states,  as  Illinois,  Wiscon- 
sin, Tennessee,  and  Alabama,  under  their 
earlier  Constitutions,  according  to  the  court 
in  Austin  v.  Seattle,  supra,  in  which  there 
was  no  particular  mention  of  assessments 
or  special  taxes,  but  only  a  general  provi- 
sion that  taxes  should  be  equal  and  uniform 
and  according  to  value,  it  was  held  by  the 
courts  of  those  states  that  there  could  be 
no  such  thing  as  a  special  local  assessment 
upon  a  portion  of  the  property  within  the 
limits  of  a  municipal  corporation,  '';o  defray 
the  expenses  of  local  improvements  peculiar 
to  such  local  areas,  the  theory  of  those 
courts  being  that  any  improvement  made 
by  a  municipal  corporation  which  would  au- 
thorize taxes  of  any  kind  to  pay  for  it  must 
be  a  public  improvement,  and  therefore 
must  be  paid  by  the  public  generally, 
through  the  levy  of  taxes  on  the  whole 
community. 

S,  The  Constitutions  of  Illinois. 

By  the  Illinois  Constitution  of  1848  tax- 
ation in  the  state  was  required  to  be  ad 
valorem,  and  local  taxes  to  be  uniform 
with  respect  of  persons  and  property  within 
the  jurisdiction  of  the  taxing  authorities. 
Under  that  Constitution  a  section  of  a  mu- 
nicipal charter  authorizing  the  assessment 
of  the  cost  of  improving  any  street  or 
highway  upon  the  abutting  real  estate,  to 
be  made  in  such  a  manner  as  nearly  as  may 
be  that  each  separate  block,  lot,  etc.,  on 
either  side  should  bear  the  cost  of  making 
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or  completing  the  improvement  upon  the 
half  of  the  way  directly  adjacent  to  or  in 
front  of  it,  was  held  void.  Chicago  v. 
Lamed,  34*111.  203;  Chicago  v.  Homo  Bank, 
34  III.  283. 

In  the  first  of  these  cases  the  court  laid 
stress  upon  the  fact  that  it  was  engaged 
in  construing  and  applying  provisions  of 
the  Constitution  of  the  state  of  Illinois 
that  were  dillerent  in  language  from  the 
somewhat  similar  provisions  in  the  Con- 
stitutions of  other  states,  and  that  in  some 
states, — ^New  York,  for  example, — constitu- 
tional requirements  of  uniformity  and 
equality  of  taxation  were  wholly  wanting. 
The  decisions,  therefore,  of  other  states 
ought  not,  in  the  court's  esteem,  to  control 
its  judgment. 

The  doctrines  of  these  cases,  and  the  con- 
clusions announced  in  them,  were  unrenerv- 
edly  accepted  and  followed  in  the  subse- 
quent case  of  Ottawa  v.  Spencer,  40  111. 
211. 

And  conformably  to  these  cases  an  assess- 
ment upon  the  size  or  width  of  a  parcel 
of  land,  without  reference  to  its  value,  was 
held  invalid  in  Holbrodk  v.  Dickin«on,  46 
ill.  285,  because  it  was  deemed  repugnant 
to  the  constitutional  requirement  of  equal- 
ity, uniformity,  and  ad   valorem  taxation. 

Following  its  previous  decisions,  and  up- 
on their  authority,  the  court  in  St.  John 
V.  East  St.  Louis.  50  111.  92,  held  \mcon- 
stitutional  and  void  a  municipal  ordinance 
assessing  the  total  cost  of  a  street  improve- 
ment upon  property  fronting  upon  it,  with- 
out regard  to  actual  resulting  benefits;  and 
again,  in  Creote  v.  Ch)i*ngo,  56  III.  422,  that 
evidence  that  an  assessment  for  a  street 
improvement  had  been  apportioned  accord- 
ing to  the  frontage  of  the  lots  assessed  on 
the  street  improved  ought  to  be  received 
in  a  litigation  over  the  assessment,  be- 
cause it  would  go  to  show  that  the  con- 
stitutional requirement  of  equaJ  uniform 
and  ad  valorem  taxation  had  been  violated. 

In  Lee  v.  Ruggles,  62  111.  427,  the  court 
adhered  to  its  prior  opinions,  and  consist- 
ently held  unconstitutional  and  void  a  tax 
assessed  upon  lands  ■  to  provide  for  the 
drainage  of  a  district  containing  them,  be- 
cause it  was  laid  according  to  the  acreage 
alone,  without  regard  either  to  their  value 
or  the  benefits  they  might  derive  from  the 
drainage  system. 

These,  and  other  decisions  to  the  same 
eflfect,  rendered  while  the  Constitution  of 
1848  remained  in  force,  ceased  to  be  au- 
thorities when  the  organic  law  was  changed 
in  1870.     White  v.  People,  94  111.  604. 

In  1870  there  was  introduced  into  the 
Constitution  of  Illinois  a  provision  (art. 
9,  §  9)  reading  as  follows:  The  general  as-- 
sembly  may  vest  the  corporate  authorities 
of  cities,  towns,  and  villages  with  power  to 
make  local  improvements  by  special  assess^ 
ments,  or  by  special  taxation  of  contigu- 
ous property,  or  otherwise. 

Property  in  contiguity  to  a  local  improve- 
ment may,  since  then,  be  charged  in  Illi- 
nois with  the  whole  or  a  part  of  the  cost 
of  such  improvement,  in  either  of  two  ways, 
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vis.f  by  a  special  assessment,  or  by  special 
taxation.  Sterling  v.  Gait,  117  111.  11,  7 
N.  K.  471. 

If  it  is  specially  assessed,  rather  than 
specially  taxed,  it  must  and  only  can  be 
assessed  in  proportion  to  the  special  benefits 
conferred  upon  it  by  the  improvement.  Ibid. 

Under  that  provision  the  legislature  may 
authorize  local  improvements  to  be  made 
by  special  assessments  to  the  extent  that 
the  assessed  property  shall  be  benefited,  or 
by  special  taxation  of  the  assessed  property 
according  either  to  its  frontage  or  value. 
Adams  County  v.  Quincy,  180  111.  566,  6 
L.R.A.  155,  22  N.  E.  624. 

A  municipal  ordinance  requiring  the  cost 
of  improving  a  street  to  be  met  by  special 
taxation  of  abutting  real  estate  in  pro- 
portion to  its  frontage  has,  since  the  adop- 
tion of  the  Constitution  of  1870,  been 
lawful.  Springfield  v.  Green,  120  111.  269, 
11  N.  E.  261;  Chicago  A  N.  W.  R.  Co.  v. 
Elmhurst,  165  111.  148,  46  N.  E.  437. 

In  Springfield  v.  Green,  supra,  such  an 
ordinance  was  objected  to  as  unconstitu- 
tional. This  objection,  said  the  court,  cit- 
ing Chicago  V.  Lamed,  supra,  would  have 
been  good  under  the  Constitution  of  1848, 
but  the  reverse  of  this  is  now  the  rule 
where  the  cost  of  the  improvement  is  to  be 
met  by  special  taxation.  The  change  in  the 
ruling  upon  the  question  is  based  primarily 
upon  the  difference  between  the  present 
Constitution  and  the  Constitution  of  1848, 
and,  also,  in  part,  upon  the  construction 
of  the  present  statute  relating  to  local 
improvements  by  municipal  corporations, — 
a  construction  that  recognizes  a  difference 
between  a  special  assessment  and  special 
taxation  in  respect  of  tbe  right  of  the 
owners  of  the  property  assessed  to  have 
the  question  of  benefits  passed  upon  by  a 
jury. 

P.  The  Constitutiona  of  Alabama, 

It  was  held  in  Mobile  v.  Dargan,  45  Ala. 
310,  and  Mobile  v.  Royal  Street  R.  Co. 
45  Ala.  322,  that  an  assessment  for  the 
cost  of  a  street  improvement,  laid  upon 
abutting  property  in  proportion  to  its  front- 
age, violated  a  provision  of  the  then  state 
Constitution  that  expressly  commanded  all 
taxes  levied  in  the  state  upon  property 
to  be  assessed  in  exact  proportion  to  the 
value  of  such  property,  and  therefore  was 
void.  These  decisions  were  afterwards  over- 
ruled upon  the  distinct  ground  that  special 
assessments  laid  against  abutting  property, 
to  pay  for  street  improvements  which  bene- 
fit and  enhance  the  value  of  such  property, 
are  in  no  sense  taxes  within  the  meaning 
of  such  a  constitutional  provision.  Birm- 
injiham  v.  Klein,  89  Ala.  461,  8  L.R.A.  369, 
7  So.  386. 

Alabama  has  since  incorporated  in  her 
Constitution  a  section  (No.  223)  which 
provides  that  "no  city,  town,  or  other  mu- 
nicipality shall  make  any  assessment  for 
the  cost  of  sidewalks  or  street  paving,  or 
for  the  cost  of  the  construction  of  any 
sewers,  against  propertv  abutting  in  such 
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street  or  sidewalk  so  pavej  or  drained  by 
duch  sewers,  in  excess  of  the  increased  value 
of  such  property  by  reason  of  the  special 
benefits  derived  from  such  improvements." 

That  provision  has  been  held  not  to  re- 
strict the  method,  nor  to  inhibit  tbe  adop- 
tion of  any  particular  standard  of  measure- 
ment in  laying  special  assessments  to  meet 
the  cost  of  local  improvements,  so  long  as 
the  stated  limitation  is  observed  and  re- 
"^pected.  Inge  ▼.  Board  of  Public  Work<, 
135  Ala.  187,  03  Am.  St  Rep.  20,  33  So.  678. 

That  provision  does  not  prevent  assess- 
ments by  the  front-foot  rule,  provided  the 
constitutional  limit  is  respected  and  tbe 
property  owner  is  afforded  proper  oppor- 
tunity to  be  heard  upon  the  question  of 
benefits.  Harton  v.  Avondale,  147  Ala.  458, 
41  So.  934. 

But  an  assessment  for  a  local  street  im- 
provement laid  upon  the  abutting  property, 
no  matter  what  rule  of  apportionment  is 
adopted  in  laying  it,  can,  under  such  pro- 
vision, in  no  case  exceed  the  increased  value 
to  the  assessed  property  due  to  special  ben- 
efits that  result  from  the  improvement. 
Ibid. 

If,  in  the  assessment  of  abutting  prop- 
erty to  pay  for  a  local  street  improvement 
the  special  benefits  of  the  improvement  to 
the  assessed  property  in  enhancing  its  value 
are  ignored,  and  the  constitutional  limit  in 
this  respect  is  exceeded,  the  property  owner 
may  resort  to  the  courts  for  redress.    Ibid. 

10.  Review  of  constitutional  require- 
ments of  equal,  uniform,  and  ad 
valorem  taxation  in  relation  to  as- 
sessments. 

In  Arnold  v.  Knoxville,  115  Tenn.  195,  3 
L.RA.(N.S.)  837,  90  S.  W.  469,  S  A.  A  fL 
Ann.  Cas.  881,  the  court,  in  overruling  the 
case  of  McBean  v.  Chandler,  9  Heisk.  349, 
24  Am.  Rep.  308,  reviewed  that  decision 
very  fully,  and  said,  granting  the  premises 
therein  laid  down  as  the  controlling  feature 
in  the  case,  and  the  conclusion  reached  is 
inevitable  and  irresistible.  This  controlling 
feature  may  be  briefly  stated  to  be  that 
special  assessments  for  local  purposes  fall 
within  the  meaning  of  taxes  in  the  sense 
in  which  that  term  is  used  in  our  Consti- 
tution, and  hence  they  cannot  be  main- 
tained, because  they  are  not  imposed  upon 
the  entire  property  of  a  state,  county,  or 
municipality,  but  only  upon  real  estate  in 
a  particular  locality,  that  they  are  not 
equal  and  uniform  within  the  state,  county, 
or  municipality,  as  the  case  may  be,  and 
not  laid  according  to  value. 

If  we  grant  that  special  assessments  for 
local  purposes  fall  within  the  provisions  of 
article  2,  §§  28  and  29,  of  the  Constitution, 
and  are  taxes  within  the  meaning  of  those 
sections,  then  they  cannot  be  sustained  as 
constitutional,  and  the  present  act  must  be 
declared  invalid. 

The  McBean  Case,  and  the  other  ca^es 
based  upon  it,  are  founded  upon  the  ruling 
that  special  assessments  do  fall  within  the 
provisions  of  these   sections,  and  the  pro- 
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visions  of  the  statute  authorizing  them  not 
being  in  conformity  with  the  fundamental 
principle  of  equality,  uniformity,  and  gen- 
erality, such  statute  is  invalid. 

Tliis  question  is  therefore  the  crucial  one 
in  the  case;  and  with  it  decided  there  re- 
mains but  little  ground  for  controversy. 

Briefly  stated,  it  was  held  in  the  McBean 
Case  that  taxes  could  be  laid  for  public 
purposes  only  and  according  to  some  rule 
of  apportionment,  and  that  equality  was  of 
the  essence  of  the  power.  Hence  a  state 
burden  of  taxation  could  not  be  laid  upon 
any  territory  le&s  than  the  whole  state,  a 
county  tax  must  be  laid  upon  the  entire 
county,  and  a  city  tax  upon  the  whole  of 
the  city,  and  these  requirements  are  de- 
nominated as  fundamental. 

It  was  further  held  that  the  Constitution 
of  Tennessee  does  not  recognize  the  prin- 
ciple that  taxation  may  be  apportioned  ac- 
cording to  benefits  received,  but  that  all 
taxation  must  be  imposed  upon  the  funda- 
mental principles  of  equality  and  uniformi- 
ty, and  this  necessarily  and  expressly  ex- 
cludes the  power  to  levy  a  tax  upon  any 
other  basis  or  principle,  either  for  general 
or  local  purposes. 

It  was  also  held  that  the  constitutional 
provision  provided  the  only  legitimate 
means  and  modes  of  providing  revenues  for 
the  state,  counties,  and  municipal  corpora- 
tions, and  such  revenues  could  only  be 
raised  under  that  authority,  and  in  the 
manner  prescribed  by  it;  and  that  no 
change  in  name,  such  as  calling  the  imposi- 
tion a  special  assessment,  could  change  the 
essential  nature  of  the  thing,  so  as  to  es- 
cape constitutional  regulation  by  a  mere 
play  upon  words,  or  by  giving  the  laying 
of  taxes  a  different  name  or  designation. 

It  was  further  held  that  apart,  from  the 
exercise  of  the  taxing  power,  property  can- 
not be  taken  to  satisfy  what  is  called  a 
-'special  assessment,"  unless  under  the  exer- 
cise of  eminent  domain,  and  then  by  making 
just  compensation  to  the  individual,  and 
not  to  the  public  generally. 

It  was  also  held  that  an  assessment  for 
improvements,  based  on  the  frontage  of  lots 
on  the  streets  to  be  improved,  was  abso- 
lutely void,  and  contained  no  element  of 
equality  and  uniformity,  if  considered  as 
a  tax,  and  gave  no  compensation  to  the 
lot  owners,  if  considered  as  an  exercise  of 
eminent  domain. 

The  text-books  on  constitutional  and  mu- 
nicipal law  present  an  unbroken  line  in 
opposition  to  the  doctrines  tlius  laid  down, 
and  are  based  upon  the  view  that  there  is 
a  material  and  fundamental  difference  be- 
tween special  assessments  for  local  pur- 
poses and  general  taxation  for  governmen- 
tal purposes,  as  provided  in  the  Constitu- 
tions of  the  various  states. 

The  court,  after  quoting  from  the  stand- 
ard authors,  added:  Leaving  the  realm 
of  the  text-writers,  and  coming  to  the  ad- 
judications of  the  courts,  we  find  that,  witli 
the  exception  of  Tennessee  and  possibly 
South  Carolina,  from  the  Supreme  Court  of 
-'  the  Ignited  States,  through  an  unbroken 
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line  of  more  than  forty  states,  the  legality 
and  validity  of  special  assessments  for 
local  purposes  has  been  sustained. 

Of  these  states,  Arkansas,  Illinois,  Min- 
nesota, and  Nebraska  have  constitutional 
provisions  authorizing  special  assessments, 
although  in  Arkansas  and  Illinois  they 
were  recognized  before  the  adoption  of  the 
present  Constitutions. 

Florida,  Kansas,  and  Wisconsin  have  Con- 
stitutions which  require  equality  and  uni- 
formity, but  do  not  require  taxation  ac- 
cording to  value. 

Constitutions  requiring  taxation  to  be 
uniform  within  certain  territorial  limits  or 
on  the  same  class  of  subjects  are  Colorado, 
Georgia,  Missouri,  Nebraska,  New  Hamp- 
shire, Pennsylvania,  and  Virginia. 

Constitutions  requiring  equality,  uniform- 
ity, and  taxation  according  to  value  are 
Arkansas,  Georgia,  Indiana,  Louisiana, 
South  Carolina,  Tennessee,  Texas,  West 
Virginia,  Michigan,  and  Mississippi. 

Constitutions  requiring  taxation  accord- 
ing to  value,  with  or  without  uniformity 
and  equality,  are  Alabama,  Arkansas,  Cali- 
fornia, Georgia,  Indiana,  Kentucky,  Louisi- 
ana, Maine,  Michigan,  Mississippi,  Nebras- 
ka, North  Carolina,  North  Dakota,  Ohio, 
Oregon,  South  Carolina,  Texas,  Washing- 
ton, and  West  Virginia. 

It  will  be  seen  that  there  are  three  Con- 
stitutions requiring  uniformity  or  equality, 
or  both,  and  not  expressly  taxation  by 
value,  all  of  which  have  been  construed  a.s 
permitting  special  assessments,  although 
the  rule  is  qualified  in  Wisconsin;  second, 
that  there  are  ten  Constitutions  requiring 
equality,  uniformity,  and  taxation  accord- 
ing to  value,  eight  of  which  have  been  con- 
strued as  permitting  special  assessments, 
the  exceptions  being  South  Carolina  and 
Tennessee;  third,  that  there  are  twenty-one 
Constitutions  which  expressly  require  taxa- 
tion according  to  value,  nineteen  of  which 
have  been  construed  as  permitting  special 
assessments,  the  exceptions  being  South 
Carolina  and  Tennessee. 

While  special  assessments  are  in  the  na- 
ture of  taxation,  still  they  are  not  taxation 
for  general  governmental  purposes,  in  the 
sense  provided  for  in  the  Constitution. 
They  are  different  in  many  respects.  Some 
of  these  differences  are  pointed  out  in  thc^ 
cases.  Bv  an  unbroken  line  of  authorities, 
except  Tennessee,  it  has  been  held  that  the 
legislature  may  authorize  municipalities  to 
make  such  assessments.  The  cases  hol.l 
that  such  assessments,  based  upon  a  special 
benefit  accruing  to  the  assessed  property, 
do  not  fall  within  the  constitutional  in- 
hibition against  taking  private  property  for 
public  use  without  compensation.  See  the 
authorities  collated  in  25  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  1177-1183,  inclusive. 

And  it  is  likewise  held  that  the  burden 
may  be  apportioned  between  the  property 
owners  themselves,  according  to  actual  ben- 
efits expected,  or  according  to  value,  or,  in 
some  jurisdictions,  according  to  area  or 
frontage,  as  the  legislature  may  direct. 
The  most  equitable  plan  of  apportionment 
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appears  to  be  an  assessment  according  to 
value  and  benefits  received,  and  it  has  been 
held  that  in  assessments  based  upon  value, 
the  worth  of  the  improvements  should  be 
deducted.  These  features  of  the.  case  are 
also  di^cusf-ed  fully  in  25  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  1197-1201,  inclusive,  and 
the  cases  there  collated. 

As  to  the  other  details  of  making  such 
assessments,  to  what  extent  they  may  go, 
what  provisions  may  be  valid,  and  what 
not,  we  refer  again  to  the  excellent  article 
in  25  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1166- 
1245. 

These  details  are  not  now  before  us,  but 
we  have  before  us  only  the  general  ques- 
tion of  the  constitutional  ri^ht  to  make 
special  assessments  for  local  purposes. 

Notwithstanding  this  array  of  authority 
two  of  the  justices,  McAlister  and  Neil, 
dissented, 

b.  The  power  of  eminent  domain. 

The  language  of  the  Constitutions  in 
some  few  states,  restraining  the  power  of 
eminent  domain,  is  different  from  the  pre- 
vailing and  conventional  verbiage  employe! 
elsewhere,  and  is  such  that  the  courts  of 
those  states  have  held  it  to  impose  limits 
upon  the  power  to  assess  property  for  local 
improvements. 

It  has  been  decided  in  Texas  that  a  stat- 
ute authorizing  a  municipality  to  improve 
the  public  streets  at  the  cost  of  the  owners 
of  abutting  property,  in  proportion  to 
frontage,  and  without  regard  to  special  ben- 
efits conferred,  violates  constitutional  pro- 
visions against  taking,  damas:ing,  or  de- 
stroying property  for  the  public  use  with- 
out the  consent  of  its  owner  and  without 
adequate  compensation,  and  against  the  de- 
structioi!  of  property  except  by  the  due 
course  of  the  law  of  the  land.  Hutcheson 
V.  Storrie,  92  Tex.  685,  45  L.R.A.  289,  71 
Am.  St.  Rep.  884,  51  S.  W.  848. 

The  provisions  of  the  Kentucky  Consti- 
tution declaring  all  freemen  equal,  and  no 
man  or  set  of  men  entitled  to  exclusive 
separate  public  emoluments  or  privileges 
from  the  community,  but  in  consideration 
of  public  services,  and  prohibiting  any  man's 
property  to  be  taken  or  applied  to  public 
use  without  the  consent  of  his  representa- 
tives and  just  compensation,  were  held  in 
Sutton  V.  Louisville,  6  Dana,  28,  to  have 
been  violated  by  an  act  of  the  legislature 
empowering  a  municipal  corporation,  in 
opening  or  extending  streets,  to  assess  and 
collect  as  well  the  value  of  advantages  a^ 
of  damages  which  would  accrue  to  any  of 
the  citizens  in  consequence  of  such  improve- 
ment upon  adjoining  property,  and  by  an 
assessment  made  by  the  corporation  under 
the  authority  of  such  act. 

The  argument  of  the  court  upon  which 
it  based  its  conclusion  was  thnt  an  assess- 
ment for  a  street  opening  could  not  prop- 
erly be  considered  as  of  the  nature  of  a 
public  tax,  because  it  was  not  a  duty  or 
contribution  levy  by  a  fixed  rule,  and  be- 
cause also  it  was  not  common,  but  was 
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restricted  to  the  owners  of  one  particular 
lot  of  ground.  Therefore,  that  it  must  be 
considered  as  an  attempt  to  take  private 
property  for  public  use  without  a  just  com- 
pensation paid  or  secured  to  be  paid  to  the 
owner,  and  only  on  the  unsubstantial  opin- 
ion of  twelve  men  that  an  equivalent  would 
in  some  way  and  at  some  time  be  enjoyed 
by  such  owners  in  the  enhancement  of  the 
vcndable  price  of  their  ground. 

A  statute  conferring  upon  a  municipality 
power  to  assess  property  abutting  on 
streets  for  the  improvemciit  thereof  in  pro- 
portion to  its  frontage  is  not  in  coniiict 
with  a  constitutional  provision  declaring 
that  when  private  property  is  taken  for 
public  use  in  making  or  repairing  roads 
the  owners  shall  be  compensated  therefor 
in  money,  without  deduction  for  benefits. 
Ridenour  v.  Saflin,  1  Uandy  (Ohio)  464. 

e.  Tfie  Federal  Cow*titution, 

The  imposition  of  special  assessments 
upon  landed  property  within  limited  areas, 
to  pay  for  neighborhood  improvements,  ap- 
portioned by  arbitrary  rules,  has  bren  as- 
sailed as  contrary  to  the  terms  of  the  Ist 
section  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  forbiddinsr 
any  state  to  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States:  or  to 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law;  or  to 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

Of  this  section,  Mr.  Justice  Swayne,  in 
his  dissent  in  the  Slaughter- House  Cases, 
16  Wall.  36,  21  L.  ed.  394,  well  said:  No 
searching  analysis  is  necessary  to  eliminate 
its  meaning.  Its  language  is  intelligible 
and  direct.  Nothing  can  be  more  trans- 
parent. Every  word  employed  has  an  es- 
tablished signification.  There  is  no  room 
for  constructioaf.  There  is  nothing  to  con- 
strue. .  .  .  "Due  process  of  law"  is  the 
application  of  the  law  as  it  exists  in  the 
iair  and  regular  course  of  administrative 
procedure.  The  "equal  protection  of  laws" 
places  all  upon  a  footing  of  legal  equality 
and  gives  the  same  protection  to  all  for 
the  preservation  of  life,  liberty,  and  prop- 
erty, and  the  pursuit  of  happiness.  The 
success  of  the  assault  has  not  been  con- 
spicuous. 

Naturally  one  turns  first  to  the  deci^ion« 
of  the  Federal  courts  upon  the  subject. 
The  Supreme  Court  has  declared  broadly 
that  the  fact  that  an  assessment  for  the 
cost  of  a  local  improvement  is  unequal  as 
regards  the  benefits  conferred  is  not  a  mat- 
ter in  which  state  authorities  are  controlled 
hy  the  Federal  Constitution.  Walston  v. 
Ncvin,  128  U.  S.  678,  32  L.  ed.  544,  9  Sup. 
Ct.  Rep.  192. 

And  in  the  same  case  it  was  specifically 
decided  that  a  state  statute  empowerin? 
a  municipality  to  open  and  construct 
<«treets,  avenues,  roads,  lanes,  and  alleys 
at  the  exclusive  cost  of  abutting  lot  owners, 
equally  apportioned  according  to  the  num* 
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ber  of  square  feet  owned  by  them  respec- 
tively, except  that  corner  lots  shall  pay  25 
per  centum  more,  does  not  deprive  the  as- 
sessed landowners  of  their  property  without 
due  process  of  law,  nor  deny  tbem  the  equal 
protection  of  the  laws.     Ibid. 

The  JSupreme  Court,  however,  did  decide 
in  the  case  of  Norwood  v.  Baker,  172  U.  S. 
269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187, 
that  when  a  municipality  condemns  a  strip 
of  land  for  a  new  street,  through  the  prop- 
erty of  a  single  landowner,  and  then  arbi- 
trarily by  the  front-foot  rule  assesses  back 
upon  the  land  he  has  left  on  each  side  of 
the  strip  appropriated  the  entire  sum 
awarded  him  as  damages  for  the  land 
taken,  together  with  all  the  costs  and  ex- 
penses of  the  condemnation  proceedings,  in 
legal  effect,  it  deprives  the  landowner  of 
his  property  without  compensation  and 
without  due  process  of  law,  and  denies  to 
him  the  equal  protection  of  the  laws,  in 
violation  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  and 
therefore  that  th^  assessment  is  illegal  and 
void. 

That  is  to  say,  as  a  court  elsewhere  in 
following  that  decision  put  the  case:  Any 
statute  which  authorizes  a  municipal  cor- 
poration to  take  private  property  for  a 
public  highway  in  such  a  manner  as  will 
not  only  exempt  the  municipality  from 
compensating  the  owners  for  the  property 
taken,  but  will  also  impose  upon  such  own- 
ers, under  the  form  of  an  assessment  by 
the  front  foot,  the  burden  of  compensating 
themselves,  or  of  returning  to  the  city  all 
that  they  may  be  entitled  to  receive  as 
compensation  for  their  property  appropri- 
ated, lacks  that  due  process  of  law  required 
by  the  Federal  Constitution,  and  is  there- 
fore, so  far  as  the  assessment  is  concerned, 
void.  Scott  V.  Toledo,  1.  L.R.A.  688,  36  Fed. 
385. 

The  case  of  Norwood  v.  Baker,  supra, 
was  an  extreme  one.  The  village  of  Nor- 
wood, Ohio,  exercising  the  right  of  eminent 
domain,  appropriated  for  a  new  street  a 
strip  of  land  50  feet  wide  and  300  feet 
long,  running  wholly  through  a  tract  of 
land  belonging  to  the  plaintiff,  Mrs.  Baker. 
For  the  land  taken  she  was  awarded  and 
paid  $2,000  damages.  Her  remaining  land 
abutted  on  each  side  of  the  new  street,  and 
comprised  the  only  land  which  did  abut 
upon  it.  The  village  assessed  this  remain- 
ing land,  and  none  other,  arbitrarily  ac- 
cording to  the  front- foot  rule,  without  giv- 
ing any  consideration  whatever  to  the 
question  of  benefits,  and  charged  the  prop- 
erty with  the  total  cost  of  the  entire 
improvement,  including  the  compensation 
which  had  been  paid  for  the  strip  of  land 
appropriated  and  all  additional  expenses. 
Virtually  the  village  seized  Mrs.  Baker's 
property  without  paying  her  for  it,  and 
rompeHed  her  to  pay  for  being  despoiled. 

The  case  was  distin^ished  in  Wipht  v. 
Davidson,  181  U.  S.  371,  45  L.  ed.  900,  21 
Slip.  Ct.  Rep.  616,  involving  the  constitu- 
tionality of  an  act  of  Congress  regulating: 
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assessments  on  landed  property  in  the  Dis- 
trict of  Columbia,  and  in  which  it  was  held 
that  congressional  jurisdiction  of  the  sub- 
ject was  not  controlled  by  the  provisions  of 
the  14th  Amendment  to  the  Federal  Con- 
stitution. 

The  decision  in  Norwood  v.  Baker,  supra^ 
was  generally  understood  as  ruling  that 
the  arbitrary  imposition  according  to  the 
front-foot  rule  of  any  assessment  upon 
property,  to  defray  the  cost  of  a  local  im- 
provement, in  which  special  resulting  bene- 
tits  were  not  taken  into  account  nnd  found 
to  be  equivalent  to  the  charge,  was  a  dep- 
rivation of  property  without  due  process 
of  law  and  a  denial  of  equal  protection  of 
the  laws,  in  contravention  of  the  14th 
Amendment. 

Accordingly,  in  Fay  v.  Springfield,  94  Fed. 
409,  under  the  supposed  authority  of  that 
decision,  a  statute  of  Missouri  authorizing 
assessments  of  the  cost  of  repaving  streets 
in  cities  of  the  third  class  upon  abutting 
property,  apportioned  by  the  front-foot 
rule,  without  regard  to  whether  or  not  the 
land  assessed  was  benefited  by  such  re- 
paving  to  the  extent  of  the  assessments, 
and  without  affording  landowners  an  op- 
portunity to  contest  the  actuality  of  such 
benefits,  was  held  to  be  unconstitutional 
and  void. 

In  deference  to  the  same  supposed  au- 
thority, like  decisions  were  made  in  Cowley 
V.  Spokane,  99  Fed.  840;  Charles  v.  Marion, 
100  Fed.  538;  Zehnder  v.  Barber  Asphalt 
Paving  Co.  106  Fed.  103,  respecting  similar 
legislation  in  Washington,  Indiana,  and 
Kentucky;  and  in  Bidwell  v.  Huff,  103  Fed. 
362,  the  constitutionality  of  a  similar  as- 
sessment made  under  the  laws  of  Georgia 
was  impugned. 

None  of  these  cases  is  now  regarded  as 
sound,  and  the  Kentucky  decision  has  beeii 
expressly  overruled.  Zehnder  v.  Barber 
Asphalt  Paving  Co.  108  Fed.  570. 

This  result  is  attributable  to  a  series  of 
decisions  by  the  Supreme  Court  of  the 
United  States,  by  which  that  of  Norwood 
V.  Baker,  supra,  was  strictly  limited  to 
extraordinary  cases  of  the  same  kind. 

The  series  just  mentioned  began  with 
French  v.  Barber  Asphalt  Paving  Co.  181 
U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rep. 
625,  in  which  it  was  adjudged  that  an  as- 
sessment by  the  front-foot  rule  of  city  lots 
of  uniform  size  and  approximately  equal 
value,  all  occupied  as  private  dwelling 
places  of  the  same  general  class,  for  the 
cost  of  paving  the  abutting  street,  alike 
throughout  at  substantially  the  same  grade, 
under  an  orderly  scheme  of  local  improve- 
ment prescribed  by  the  state  legislature 
and  approved  by  the  stTate  courts,  violates 
no  provision  of  the  Federal  Constitution. 

The  other  cases  in  the  series  referred  to 
are  all  in  harmony  with  the  French  Case, 
and  are  as  follows:  Tonawanda  v.  Lyon, 
181  U.  S.  389,  45  L.  ed.  908,  21  Sup.  Ct. 
Rep.  609;  Cass  Farm  Co.  v.  Detroit,  181 
U.  S.  396,  45  L.  ed.  914,  21  Sup.  Ct.  Rep. 
644;   Detroit  v.  Parker,  181  U.  S.  399,  45 
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L.  ed.  917,  21  Sup.  Ct.  Rep.  644;  Shumate 
V.  Heman,  181  U.  S.  402,  45  L.  ed.  922,  21 
Sup.  Ct.  Rep.  645;  King  v.  Portland,  184 
U.  S.-61,  46  L.  ed.  431,  22  Sup.  Ct.  Rep. 
290;  Chadwick  v.  Kelly,  187  U.  S.  540,  47 
L.  ed.  293,  23  Sup.  Ct.  Rep.  175;  Schacfer 
V.  Werling;  188  U.  S.  516,  47  L.  ed.  570, 
23  Sup.  Ct.  Rep.  449. 

And,  according  to  Mr.  Justice  Holmes,  in 
the  opinion  of  the  majority  of  the  court 
in  Louisville  &  N.  R.  Co.  v.  Barber  Asphalt 
Paving  Co.  197  U.  S.  430,  49  L.  ed.  819, 
25  Sup.  Ct.  Rep.  466,  it  is  now  established 
beyond  permissible  controversy,  that  laws 
providing  that  original  public  improvements 
shall  be  made  at  the  exclusive  cost  of  ad- 
joining owners,  and  equally  apportioned 
among  them  according  to  the  number  of 
feet  owned  by  each,  are  not  contrary  to  the 
Constitution  of  the  United  States. 

In  the  case  just  cited  it  was  held  that 
an  assessment  for  grading  and  paving  a 
street  carriage  way,  of  the  entire  cost  upon 
adjoining  property,  laid  under  statutory 
authority  in  proportion  to  the  number  of 
feet  in  the  several  parcels  of  land  assessed, 
was  not  invalid  by  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  when 
imposed  upon  a  part  of  a  railroad  right  of 
way,  notwithstanding  the  work  was  not 
only  not  beneficial,  but  positively  injurious, 
to  the  property  of  the  railroad. 

The  same  objection  that  was  made  in 
Louisville  &  N.  R.  Co.  v.  Barber  Asphalt 
Paving  Co.  supra,  in  form,  but  not  in  sub- 
stance, according  to  Mr.  Justice  HohucS, 
was  made  in  Martin  v.  District  of  Colum- 
bia, 205  U.  S.  135,  51  L.  ed.  743,  27  Sup. 
Ct.  Rep.  440,  to  the  validity  of  an  assess- 
ment for  widening  an  alley  in  the  city  of 
Washington;  but  in  the  later  case  it  was 
more  effective.  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Holmes  explained 
why  the  former  case  should  not  be  deemed 
a  controlling  precedent.  The  assessment  in 
question  in  that  case,  said  he,  was  one  for 
grading  and  paving,  and  it  was  pointed  out 
that  a  legislature  would  be  warranted  in 
assuming  that  grading  and  paving  streets 
in  a  good-sized  city  commonly  would  benefit 
adjoining  land  more  than  it  would  cost. 
The  chance  of  the  cost  being  greater  than 
the  benefit  is  slight,  and  the  excess,  if  any, 
would  be  small.  These  and  other  consid- 
erations were  thought  to  outweigh  a  merely 
logical  or  mathematical  possibility  on  the 
other  side,  and  to  warrant  sustaining  an 
old  and  familiar  -method  of  taxation.  It 
was  emphasized  that  there  should  not  be 
extracted  from  the  very  general  language 
of  the  14th  Amendment  a  system  of  delu- 
sive exactness  and  merely  logical  form. 
But,  he  continued,  when  the  chance  of  the 
cost  exceeding  the  benefit  grows  large,  and 
the  amount  of  the  not  improbable  excess  is 
great,  it  may  not  follow  that  the  case  last 
cited  will  be  a  precedent;  ...  It  well 
might  be  that  a  form  of  assessment  that 
would  be  valid  for  paving  would  not  be 
valid  for  the  more  serious  expenses  involved 
in  the  taking  of  land.  Such  a  distinction 
was  relied  on  in  French  v.  Barber  Asphalt 
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Paving  Co.  supra,  to  reconcile  the  decision 
in  that  case  with  Norwood  t.  Baker, 
supra. 

in  a  series  of  decisions  recently  rendered, 
said  the  court  in  Wmie  v.  'xacoma,  10:> 
J5'ed.  32,  the  Supreme  Court  of  tue  baited 
states  has  correcied  a  common  -misunaer- 
standing  of  the  decision  oi  tiiat  court  in 
the  case  of  Norwood  v.  Baker>  172  U.  iS. 
269,  43  L.  ed.  443,  19  Sup.  Ct.  Kep.  187. 
In  these  several  decisions  the  bupreme 
v^ourt  recognizes  the  fact  tuat  tue  per-iront- 
ioot  plan  may  be  a  perfectly  fair  method 
of  apportionmg  the  burden  of  paying  for 
street  improvements,  and  that  in  cases  in 
which  it  appears  that  assessments  levied 
according  to  that  plan  are  not  in  excess 
of  the  benefits  to  the  property  assessed,  and 
are  equal  and  fair,  so  that  there  is  no 
ground  for  complaining  of  actual  injustice, 
the  assessments  are  not  necessarily  in 
violation  of  the  Constitution  of  the  United 
States  merely  because  made  according  to 
the  per-front-foot  plan;  and  it  is  shown 
that  no  such  inflexible  rule  was  announced 
or  intended  by  the  court  in  its  decision  in 
the  case  of  Norwood  v.  Baker.  That  de- 
cision, however,  does  emphatically  declare 
these  important  principles:  That  state 
laws  providing  for  assessing  the  cost  of 
street  improvements  upon  abutting  prop- 
erty, which  in  practical  operation  do  con- 
fiscate property,  are  obnoxious  to  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  and  for  that  reason  it  it  the 
duty  of  the  courts  to  declare  them  to  be 
void.  That  special  assessments  to  pay  for 
local  improvements  of  public  streets  and 
highways  do,  in  practical  effect,  deprive 
owners  of  their  property  without  due  pro- 
cess of  law,  unless  the  property  subject 
to  assessment  is  benefited  by  the  improve- 
ment correspondingly  to  the  amount  of  the 
assessment.  That  owners  of  property  hare 
the  right  to  appeal  to  the  courts  for  ju- 
dicial protection  against  the  unconstitution- 
al invasion  of  their  rights  by  municipal 
governments,  in  enforcing  state  laws  or 
local  regulations  for  the  collection  of  as- 
sessments which  are  in  excess  of  the  bene- 
fits to  the  property  assessed,  accruing  or 
to  accrue  by  reason  of  the  improvements 
to  be  paid  for  by  such  assessments. 

Where  private  property  is  benefited  by 
public  improvement,  the  assessment  against 
it  by  the  proper  authority  for  its  propor- 
tionate share  for  the  cost  of  such  improve- 
ment, not  exceeding  the  benefit  which  tiif* 
property  derives  by  reason  of  such  improve- 
ment, in  no  way  increases  the  burden  of 
the  taxpayer,  and  does  not  constitute  th» 
taking  of  private  property  without  due 
process  of  law,  but  is  simply  an  assessmen: 
for  benefits.  Heman  v.  Allen,  156  Mo.  534. 
57  S.  W.  559,  affirmed  in  181  U.  S.  402. 
45  L.  ed.  922,  21  Sup.  Ct.  Rep.  645,  on 
the  authority  of  French  v.  Barber  Asphalt 
Paving  Co.  supra. 

An  assessment  of  property  for  a  street 
improvement  according  to  its  fronts  c**. 
without  reference  to  benefits,  does  not 
amotmt  to  a  denial  of  the  equal  protection 
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of  the  laws  or  of  due  process  of  the  law 
to  the  owner  of  the  property  assessed, 
so  as  to  be  repugnant  to  the  14th  Amend- 
ment to  the  Federal  Constitution.  Ross  v. 
Gates,  183  Mo.  338,  81  S.  W.  1107. 

A  statute  charging  the  entire  cost  of 
paving  crty  streets  against  the  abutting 
property,  in  proportion  to  its  frontage,  does 
not  violate  the  provisions  of  the  14th 
Amendment  to  the  Federal  Constitution. 
Kolph  v.  Fargo,  7  N.  D.  040,  42  L.R.A.  640, 
76  N.W.  242;  Roberts  v.  First  Nat.  Bank, 
8  N.  D.  504,  79  N.  W.  1049;  Webster  v. 
Fargo,  9  N.  D.  208,  56  L.R.A.  156,  82  N. 
W.  732. 

In  Cass  Farm  Co.  v.  Detroit,  124  Mich. 
433,  83  N.  W.  108,  affirmed  ia  181  U.  S. 
396,  45  L.  ed.  914,  21  Sup.  Ct.  Rep.  644, 
the  counsel  for  the  property  owner  con- 
tended, upon  the  authority  of  Norwood  v. 
Baker,  that  an  inflexible  rule  requiring  as- 
sessments in  all  cases  to  be  imposed  ac- 
cording to  the  frontage  or  area  of  the  as- 
sessed property,  regardless  of  the  circum- 
stances of  the  particular  case,  was  but  an 
arbitrary  exaction,  and  hence  unconstitu- 
tional for  want  of  due  process  of  law.  In 
dealing  with  this  contention,  the  state  court 
referred  to  ♦.he  cited  decision  as  a  street- 
opening  case,  holding  that  a  law  providing 
for  the  assessment  of  abutting  property 
in  proportion  to  its  frontage  of  the  entire 
cost  of  opening  a  new  street,  and  resting 
upon  a  basis  which  excluded  any  consid- 
eration of  benefits,  was  violative  of  the  Con- 
stitution of  the  United  States  in  denying 
due  process  of  law,  in  depriving  the  citi- 
zen of  his  property.  We  should  feel  in- 
clined^ said  the  court,  to  follow  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States  in  Norwood  v.  Baker,  supra,  inas- 
much as  it  was  based  upon  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  if  that  were  a  paving  case,  but 
that  was  a  street-opening  case,  and  until 
that  court  shall  pass  upon  the  question  in 
the  exact  form  in  which  it  is  here  pre- 
sented, we  shall  feel  bound  to  follow  our 
own  decisions,  which  have  settled  the  rule 
in  this  state,  that  in  paving  cases  it  is 
competent  for  the  legislature  to  authorize 
the  cost  to  be  assessed  upon  the  abutting 
property  according  to  its  frontage.  This 
view  received  the  approval  of  the  United 
States  Supreme  Court  when  it  affirmed  the 
judgment,  as  has  been  stated  above. 

It  was  earnestly  insisted  in  Hadley  v. 
Dague,  130  Cal.  207,  62  Pac.  500,  that  the 
assessment  there  before  the  court  was  in- 
valid because  the  statute  under  which  it 
was  laid  wns  unconstitutionnl  for  arbitrari- 
ly apportioning  the  cost  of  the  improve- 
ment according  to  the  frontajore  of  the  as- 
sessed property,  without  requiring  the  as- 
ftes'sments  to  be  proportioned  to  benefits 
received.  The  constitutionality  of  the  stat- 
ute, said  the  court*  has  been  upheld  by  this 
court  so  frequently  that  it  is  not  an  open 
question;  but  the  appellants  insist  that 
the  decision  in  Norwood  v.  Baker,  is  at 
variance  with  these  decisions  and  requires 
them  to  be  disregarded.  If,  it  was  added, 
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the  facts  and  statute  imder  which  the  pres- 
ent assessment  was  made  were  of  the  same 
character  as  those  invoked  in  that  case,  we 
would  without  hesitation  accept  that  deci- 
sion as  conclusive  upon  us,  but  we  are  of 
the  opinion  that  there  is  a  marked  distinc- 
tion between  the  two  cases,  and  that  that 
decision  is  not  applicable  to  the  facts  here- 
in. 

In  San  Francisco  Paving  Co.  y.  Bates,  134 
Cal.  39,  66  Pac.  2,  the  California  street  as- 
sessment statute  was  again  objected  to  as 
repugnant  to  the  14th  Amendment  to  the 
Federal  Constitution,  in  authorizing  assess- 
ments according  to  the  front-foot  rule,  and 
the  decision  in  Norwood  y.  Baker,  supra, 
was  relied  upon  to  make  good  the  objec- 
tion. But,  said  the  courts  that  point  was 
elaborately  considered  by  this  court  in  Had- 
ley v.  Dague,  supra,  and  decided  adverse- 
ly to  appellant's  contention;  the  conclusion 
there  reached  has  been  approved  in  subse- 
quent cases,  and,  although  invited  by  ap- 
pellant to  overrule  that  case,  we  decline 
to  do  so,  as  we  are  satisfied  with  it  as  a 
final  declaration  of  the  law  on  the  subject. 

And  again  in  Chapman  v.  Ames,  135  Cal. 
246,  67  Pac.  1125,  the  court  reaffirmed 
the  decisions  mentioned.  "A  careful  exami- 
nation of  appellant's  very  able  brief,"  said 
the  court  in  the  last  case,  ^'discloses  no 
ground  upon  which  these  cases  should  be 
overruled  or  distinguished." 

It  is  contended,  said  the  court  once  more 
in  German  Sav.  &  L.  Soc.  v.  Ramish,  138 
Cal.  120,  69  Pac.  89,  that  the  act  is  in  vio- 
lation of  the  14th  Amendment  to  the  Fed- 
eral Constitution.  Plaintiff  insists  upon 
this  point,  notwithstanding  this  court  in 
Hadley  v.  Dague,  supra,  has  held  adversely 
to  this  contention.  We  are  not  disposed 
to  reopen  this  question.  Hadley  v.  Dague, 
supra,  was  adhered  to  in  San  Francisco 
Paving  Co.  v.  Bates,  supra. 

The  supreme  court  of  Alabama,  in  Mont- 
gomery V.  Birdsong,  126  Ala.  632,  28  So. 
522,  held  that  a  municipal  charter  provid- 
ing for  the  assessment  upon  benefited  prop- 
erty of  not  over  half  the  cost  of  paving 
streets  and  of  constructing  sidewalks,  and 
of  not  more  than  a  quarter  of  such  cost  on 
either  side  of  the  street,  and  requiring  the 
amounts  assessed  to  be  fair  and  reasonable, 
and  further  providing  for  correcting  '  any 
errors  or  omissions  in  the  assessments  on 
complaint  of  any  property  owner,  in  no- 
wise infringed  the  14th  Amendment  to  the 
Federal  Constitution,  respecting  due- process 
of  law  and  equal  protection  of  the  laws, 
by  also  providing  for  the  computation  of 
the  assessments  upon  opposite  sides  of  the 
street  in  relation  to  each  other  according 
to  the  respective  frontages,  and  limiting 
the  charges  to  a  stated  maximum  sum  the 
front  foot. 

In  Montgomery  v.  Moore,  140  Ala.  638, 
37  So.  291,  the  court  went  beyond  the  de- 
cision just  cited,  and  sustained,  as  a  valid 
and  constitutional  exercise  of  the  Icsrislative 
power,  an  act  of  the  legislature  authorizing 
an  issue  of  municipal  bonds  to  defray  the 
cost   of   improving  a   city   street,   and   an 
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assessment  to  meet  them  laid  upon  the 
abutting  property  prorated  according  to  the 
frontage  along  the  line  of  the  work.  In 
the  opmion  ol  the  court,  McClellan,  Ch.  J., 
cited  the  case  of  Montgomery  v.  Birdsong, 
supra, 'and  said  that  all  it  had  actually 
decided  was  that,  in  giving  power  to  assess 
the  cost  of  a  street  improvement  upon  abut- 
ting property,  the  city  charter  required  an 
assessment  against  each  parcel  of  land  to 
be  in  proportion  to,  and  not  in  excess  of, 
the  actual  benefit  accruing  to  such  parcel, 
the  court  assuming,  rather  than  deciding, 
that  such  a  rule  of  assessment  was  essential 
to  the  vaadity  of  the  statute.  The  subse- 
quent case  of  Montgomery  v.  Foster,  133 
Ala.  587,  32  So.  610,  he  went  on  to  say, 
had  merely  followed  in  Birdsong  Case  in 
construing  the  Montgomery  city  charter. 
Having  thus  cleared  the  ground,  the  learned 
chief  justice  turned  to  the  consideration  ot 
the  constitutionality  of  assessments  by  the 
front-foot  rule  for  local  improvements,  im- 
posed under  statutory  authority,  ignoring 
consideration  of  benefits.  The  question 
arises,  said  he,  whether,  in  view  of  state 
and  Federal  constitutional  provisions  as  to 
compensation  for  property  taken  for  public 
uses,  and  depriving  the  citizen  of  property 
without  due  process  of  law,  it  is  within  leg- 
islative competency  thus  to  impose  the 
costs  of  street  paving,  and  the  like,  upon 
abutting  property,  without  judicial  ascer- 
tainment of  the  benefits  accruing  to  such 
property  from  such  improvements,  and  ap- 
portionment of  the  costs  of  the  better- 
ments according  to,  and  not  in  excess  of, 
the  actual  benefits  enuring  from  them  to 
the  several  abutting  lots  of  land.  This 
question,  he  continued,  has  been  thrashed 
over  in  numerous  decisions  of  the  courts, 
and,  while  the  cases  are  not  Uniform  upon 
it,  the  better  view,  and  that  supported  by 
the  great  weight  of  authority,  is  that  it  is 
a  matter  of  legislative  expediency  and  for 
the  legislative  determination  whether  abut- 
ting urban  property  will  be  benefited  to  the 
extent  of  the  costs  of  a  given  improvement 
of  the  street  or  sidewalks  along  its  front, 
and  therefore  entirely  .within  legislative 
competency  to  impose  such  costs  by  way  of 
special  tax  upon  the  property  abutting  the 
improved  street,  apportioning  the  charge 
thereto  according  to  the  distance  of  the 
several  parcels  of  land  fronting  upon  the 
street.  (In  expressinj?  these  views  the 
learned  chief  justice  did  not  consider,  and 
perhnps  had  no  occasion  to  consider,  the 
qualify  in  sr  effect  of  §  223  of  the  Alabama 
Constitution,  limiting  as«^pssments  to  the 
increase  in  value  of  the  assessed  property, 
which  results  from  an  improvement  on  ac- 
count of  which  the  assrs^ment  is  made. 
Vide,  Harton  v.  Avondale,  147  Ala.  458,  41 
So.  934.) 

In  Harton  v.  Avondale,  supra,  the  court 
repudiated,  so  far  as  the  state  of  Alabama 
was  concerned,  and  under  its  present  Con- 
stitution, the  doctrine  of  Montgomerv  v. 
Moore,  140  Ala.  650,  37  So.  291.  As^vill 
be  noticed,  said  Simpson,  J.,  in  delivering 
the  opinion  of  the  court  in  the  latest  of  the 
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two  cases,  and  referring  to  the  earlier  one 
and  others,  these  decisions  are  based  entire- 
iy  on  the  construction  of  tne  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  §  24,  Bill  of  Rights  of  the  Alabama 
Constitution  of  1875,  and  upon  the  law  a^ 
it  stood  before  the  adoption  of  our  pres- 
ent Constitution.  It  was  while  the  Nor- 
wood-Baker Case,  in  the  United  States  Su- 
preme Court,  and  the  Birdsong  Case,  in 
our  own  court,  were  generally  supposed  to 
be  the  law,  .  .  .  that  our  consiitutionsl 
convention  of  1901  added  to  our  Constitu- 
tion §  223,  forbidding  assessments  for  local 
improvements  in  excess  of  tiie  inciea^ed 
value  of  the  assessed  property  by  reason 
of  the  special  benefits  derived  from  such 
improvements.  The  conclusion  is  irresisti- 
ble, continued  Justice  Simpson,  that,  with 
the  lights  before  them,  the  intention  of  our 
Constitution  makers  was  to  jix  this  limit 
in  our  organic  law  beyond  which  any  as- 
sessment should  be  void,  and  to  authorize 
the  courts  to  examine  into  the  matter  and 
determine  whether  or  not  the  constitutional 
limit  had  been  transcended,  lo  hold  oth- 
wise  would  be  to  suppose  that  the  makem 
of  the  Constitution  had  taken  the  trouble 
to  formulate  and  adopt  an  absolutely  mean- 
ingless new  section  to  the  Constitution.  To 
say  that  assessments  shall  not  be  made  be- 
yond the  benefits  received,  and  yet  that, 
when  an  assessment  is  made,  either  directly 
by  the  legislative  action  or  by  a  rux  pre- 
scribed by  it  which  has  no  provision  for 
inquiring  into  the  benefits,  and  conclusively 
to  presume  that  the  benefits  were  ascer- 
tained and  that  the  assessment  was  not  in 
excess  thereof,  would  render  the  constitu- 
tional provision  absolutely  inoperative. 
This  constitutional  provision  has  nothing 
to  do  with  the  manher,  he  prooeeded,  in 
which  the  assessment  is  apportioned,  wheth- 
er by  front  foot  or  otherwise,  but  only 
fixes  a  limit  beyond  which  it  cannot  go. 
It  necessarily  follows  that  the  property 
owner  has  the  right,  in  some  form  and  at 
some  time,  to  contest  the  fact  as  to  the 
benefits  accruing,  and  to  bring  forward  such 
testimony  as  he  can  produce  on  that  mat- 
ter. Any  guaranty  of  the  Constitution 
would  be  but  a  hrutum  fulmen,  if  there 
were  no  tribunal  in  which  the  citizen  could 
demand  the  enforcement  of  his  right.  .  .  . 
It  must  be  admitted  .  .  .  that  it  belontr'« 
to  that  class  of  rights  which  do  not  neces- 
sarily demand  a  regular  jury  trial.  Nev- 
ertheless, it  must  be  passed  upon  in  sonio^ 
way,  and  if  the  original  as«cs«^ment  is  not 
laid  by  some  proceeding  in  which  the  citi- 
zen has  an  opportunity  to  produce  evidence 
and  have  a  legal* determination  of  the  mat- 
ter, the  courts  afterwards  can  inquire  into 
it  and  enforce  his  right. 

In  Adams  ▼.  Roanoke,  102  Va,  53.  45 
S.  E.  881,  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States  was  held  to 
apply  to  local  assessments  for  street  im- 
provements, and  that,  to  be  constitutional, 
a  statute  authorizing  the  imposition  of 
such  an  assessment  must  provide  for  giv- 
ing the  assessed  landowner  reasonable  no- 
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tice  and  opportunity  to  appear  and  con- 
test the  legality,  justice,  and  correctness 
of  the  charge  before  it  is  made  final,  as 
otherwise  it  deprives  the  landowner  of  his 
property  without  due  process  of  law. 

But  in  Ohio  it  has  been  held  that  when 
land  is  appropriated  for  widening  a  village 
street,  an  assessment  by  the  front  foot  ot 
the  property  abutting  on  the  street,  to  pay 
the  cost  of  the  improvement,  without  tlie 
passage,  notice,  and  publication  of  a  pre- 
liminary resolution  by  the  village  council 
declaring  the  necessity  for  appropriating  the 
property  taken  for  that  purpose,  does  not 
amount  to  a  taking  of  property  without 
due  process  of  law,  in  violation  of  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States.  Cald^^ell  v.  Carthage,  49  Ohio 
St.  334,  31  N.  E.  602. 

Again,  the  supreme  court  of  Texas,  in 
Hutcheson  v.  Storrie,  92  Tex.  685,  45  L.R.A. 
289,  71  Am.  St.  Rep.  884,  51  S.  W.  848, 
held  unconstitutional  a  statute  of  that  state 
authorizing  an  assessment  for  the  cost  of  a 
public  improvement  upon  abutting  property 
in  proportion  to  its  frontage,  without  re- 
gard to  special  benefits,  and  expressed  the 
opinion  that  a  charge  greatly  in  excess  of 
such  benefits  amounted  to  taking  property 
without  due  process  of  low,  for  public  use, 
without  just  compensation. 

An  assessment  under  the  authority  of  a 
statute  for  laying  a  water  main,  imposed 
upon  land  along  the  line  of  the  work  and 
within  municipal  limits,  according  to  the 
lineal  foot  frontage,  and  laid  upon  both 
rural  and  urban  lots  alike,  was  sustained 
in  the  case  of  State  v.  Robert  P.  Lewis  Co. 
(Ramsey  County  v.  Robert  P.  Lewis  Co.) 
72  Minn.  87,  42  L.R.A.  639,  75  N.  W.  108, 
and  sustained  too  in  respect  of  land  de- 
nied the  use  of  the  water  flowing  through 
the  conduit.  This  decision  was,  on  a  second 
appeal,  in  82  Minn.  390,  53  L.R.A.  421,  85 
N.  W.  207,  86  N.  W.  611,  reversed  in  defer- 
ence to  the  authority  of  Norwood  v.  Baker, 
172  U.  S.  269,  43  L.  ed.  443,  19  Sup.  a. 
Rep.  187,  upon  the  theory  that  an  arbitrary 
as5>e.ssment  whore  no  benefits  accrued  was  in 
contravention  of  the  Federal  Constitution, 
but  after  the  decision  in  French  v.  Barber 
Asphalt  Paving  Co.  181  U.  S.  324,  45  L. 
ed.  879,  21  Sup.  Ct.  Rep.  625,  the  court, 
upon  a  rehearing,  reaffirmed  its  original  de- 
cision. 

In  weighing  the  decisions  in  Minnesota 
one  should  keep  in  mind  the  provision  of 
the  Constitution  of  that  state  (art.  9,  §  1) 
empowering  the  legislature,  by  general  or 
special  law,  to  autliorize  municipal  corpo- 
rations to  levy  assessments  for  local  im- 
provements upon  property  fronting  upon 
such  improvements,,  or  upon  the  property 
to  be  benefited  by  such  improvements,  with- 
out regard  to  a  cash  valuation,  and  in  such 
manner  as  the  legislature  mav  prescribe. 
VifJe,  Cook  V.  Slocuni,  27  Minn.  609,  8  N.  W. 
755. 

F.  Municipal  power, 

a.  Constitutional, 

It  does  Tinf  neem,  said  the  court  in  Cham- 
28  L.R.A.(N.S.) 


berlain  v.  Cleveland,  34  Ohio  St.  551  (a 
case  decided  in  18  <  8),  to  have  been  con- 
sidered necessary  in  any  of  the  decided 
cases  to  look  very  carefully  into  the  con- 
stitutional limits  imposed  on  the  exercise  of 
the  power  of  municipal  corporations  to  im- 
pose assessments  for  street  improvements, 
and  hence  the  limitations  have  not  been 
fully  ascertained  and  announced  in  any  of 
the  decisions. 

In  certain  states  i'.\e  Constitutions  con- 
tain provisions  making  it  the  duty  of  the 
legislature  to  provide  for  the  organization 
of  municipal  corporations,  and  to  restrict 
their  powers  of  taxation  and  assessment, 
and  to  borrow  money,  contract  debts,  or  to 
loan  their  credit,  so  as  to  prevent  abuses. 
A  provision  of  this  kind  is  held  not  to  limit 
the  power  of  the  legislature  by  appropriate 
legislation,  either  directly  or  through  muni- 
cipal bodies,  to  impose  assessments  to  de- 
fray the  cost  of  local  improvements  upon 
property  benefited  thereby,  according  to  its 
frontage.  Raleigh  v.  Peace,  110  N.  C.  32, 
17  L.R.A.  330,  14.  S.  E.  521;  Hilliard  v. 
Asheville,  118  N.  C.  845,  24  S.  E.  738; 
Kinston  v.  Loftin,  149  N.  C.  255,  62  S.  E. 
1069;  Hill  v.  Higdon,  5  Ohio  St.  243,  67 
Am.  Dec.  289;  Ernst  v.  Kunkle,  5  Ohio 
St.  520;  Reeves  ▼.  Wood  County,  8  Ohio 
St.  333. 

A  constitutional  provision  requiring  the 
rule  of  taxation  to  be  uniform  is  not  limit- 
ed or  impaired  by  a  further  constitutional 
provision  requiring  the  legislature,  in  es- 
tablishing municipal  corporations,  to  re- 
strict their  powers  of  taxation  so  as  to  pre- 
vent abuses;  but  the  two  are  to  be  read 
together,  and  the  latter  as  furnishing  an 
additional  protection  to  the  taxpayer. 
Weeks  v.  Milwaukee,  10  Wis.  242. 

Notwithstanding  constitutional  provisions 
requiring  the  rule  of  taxation  to  be  uni- 
form, and  requiring  the  legislature  in  es- 
tablishing municipal  corporations  to  restrict 
their  powers  of  taxation  so  as  to  prevent 
abuses,  and  notwithstanding,  also,  that 
such  provisions  apply  to  and  restrain  the 
levying  of  special  assessments  to  defray  the 
cost  of  local  improvements,  an  additional 
provision  of  the  Constitution,  making  it 
the  duty  of  the  legislature  and  empowering 
it  to  provide  for  the  organization  of  cities 
and  incorporated  villages,  and  differentiat- 
ing assessments  from  taxation,  confers  pow- 
er upon  the  legislature  to  establish  a  sys- 
tem of  local  assessments  to  coVer  the  cost 
of  local  improvements  in  municipalities. 
Ibid. 

The  Constitution  of  Missouri  contains  a 
provision  (art.  10,  §  11)  that  the  annual 
rate  of  taxation  in  cities  and  towns  of 
30,000  inhabitants  and  upwards,  for  city 
or  town  purposes,  shall  not  in  the  aggre- 
gate exceed  100  cents  on  the  $100  valua- 
tioTl,  and  that  such  restriction  as  to  rate 
shall  apply  to  taxes  of  every  kind  and  de- 
scription, whether  general  or  special,  ex- 
cept taxes  to'  pay  valid  existing  indebted- 
ness or  bonds  issued  in  renewal  of  such  in- 
debtedness. That  provision  is  held  to  ap- 
ply only  to  general  taxes  levied  for^gov- 
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ernmental  purposes,  and  not  to  special  as- 
Bessmeiits  lor  paying  the  cost  of  local  im- 
provements. Farrar  v.  St.  Louis,  80  Mo. 
379;  Meier  v.  St.  Louis,  180  Mo.  391,  79 
S.  W.  955;  Heman  Constr.  Co.  v.  Wabasli 
R.  Co.  206  Mo.  172,  12  L.R.A.(N.S.)  112, 
121  Am.  St,  Hep.  649,  104  S.  W.  G7,  12  A. 
&  £.  Ann.  Cas.  630. 

In  Minnesota,  by  a  constitutional  provi- 
sion (art.  9,  §  1,  as  amended  in  1869),  the 
legislature  was  empowered  to  authorize,  by 
general  or  special  laws,  municipal  corpora- 
tions to  levy  assessments  for  local  improve- 
ments upon  property  fronting  upon  such 
improvements,  or  upon  the  property  to  be 
benefited  by  them,  without  regard  to  a 
cash  valuation  and  in  such  a  manner  as  the 
legislature  migiit  proscribe.  Vide,  Cook  v. 
Slocum,  27  Minn.  509,  8  N.  W.  755. 

By  adopting  this  provision,  the  people, 
it  is  said,  did  not  intend  to  reject  or  modi- 
fy, in  resp»*ct  of  taxes  of  the  class  of  special 
assessments  for  local  improvements,  the 
just  and  reasonable  principle  that  they 
shall  be  as  nearly  equal  as  may  be,  but, 
whatever  the  basis  of  apportionment  that 
might  be  adopted,  that  it  must  include  the 
idea  of  equalitv.  Noonan  v.  Stillwater,  33 
Minn.  198,  53  Am.  Rep.  23,  22  N.  W.  444; 
State  V.  Pillsbury,  82  Minn.  359,  85  N.  W. 
175.  In  the  latter  of  these  two  cases,  the 
court,  speaking  of  the  former  one,  said: 
"The  gist  of  this  decision  is  that  while 
the  amendment  empowered  the  legislature 
to  apportion  and  assess  according  to  street 
frontage,  it  aoes  not  authorize  an  assess- 
ment on  that  plan,  wholly  disregarding  the 
fundamental  rule  upon  which  special  as* 
sessments  are  made,  namely,  that  of  bene- 
fits." 

It  was  urged  in  State  v.  Robert  P.  Lewis 
Co.  (Ramsey  County  v.  Robert  P.  LewiH 
Co.)  72  Minn.  87,  42  L.R.A.  639,  75  N.  W 
108,  8.  c.  subsequent  appeal,  82  Minn.  390, 
53  L.R.A.  421,  85  N.  W.  207,  86  N.  W.  611, 
that  an  assessment  for  laying  a  water  main 
in  a  city  street,  under  the  authority  of 
a  statute  directing  that  method,  of  a  stated 
sum  the  lineal  foot,  was  unconstitutional 
and  void  under  article  9,  §  1  of  tlie  Minne- 
sota Constitution,  because  the  statute  ap- 
plied a  uniform  rate  of  taxation  to  densely 
populated  city  lots  and  the  farm  lands 
alike,  and  therefore  necessarily  resulted  in 
unequal ity.  It  was  not  contended  that  the 
statute  violf»ted  the  Constitution  simply  be- 
cause it  provided  for  a  frontage  assessment, 
but  because  the  same  rate  of  assessment 
was  applied  indiscriminately  to  the  two 
classes  of  real  property,  without  regard  to 
the  benefits  derived;  but,  while  the  Minne- 
sota Constitution  did  provide  that  all  taxes 
should  be  uniform  upon  the  same  class  of 
subjects  within  the  territory  or  limits  of 
the  authority  levying  the  tax,  it  also  pro- 
vided that  a  frontage  tax  or  assessment 
miplit  be  made  on  all  lands  fronting  upon 
water  mains  or  pipes  laid  by  cities  or  other 
municipalities,  without  rej^ard  to  the  cash 
value  of  such  lands,  and  the  court  held 
that  the  statute  in  question  was  autlior- 
izod  by  this  provision  of  the  Constitution. 
28  L.R.A.(N.S.) 


This  case  was  followed  and  approved  in 
State  V.  Macalester  College,  87  Minn.  160. 
91  N.  W.  484. 

A  statute  creating  a  separate  water  de- 
partment of  a  municipal  board  of  public 
works,  to  manage  the  water  works  of  the 
city,  and  empowering  it  to  assess  the  co»i 
of  laying  distributing  conduits  6  or  more 
inches  in  diameter  upon  the  benefited  lot» 
on  the  line,  in  the  ratio  that  the  narrov- 
est  front  of  each  lot  assessed  bears  to  tbe 
entire  frontage  of  land  on  both  sides  ot 
the  same  street,  undertakes  to  authorize 
taxation  for  local  purposes  without  the  con- 
sent of  the  voters  or  their  chosen  repre- 
sentatives, and  therefore  is  illegal  and  void, 
lilades  v.  Water  Comrs.  122  Mich.  366,  81 
N.  W.  258. 

The  principle  of  this  decision  was  aguia 
applied  in  Cook  Farm  Co.  v.  Detroit,  124 
Mich.  426,  83  N.  W.  130,  holding  uncoa- 
stitutionai  a  statute  attenipiing  to  confer 
upon  a  previously  appointed  municipal 
water  board  power  theretofore  not  pos- 
sessed by  it,  to  assess  upon  abutting  prop- 
erty the  cost  of  laying  street  water  iu.iin&. 
*' While  it  was  doubtiess  competent/'  said 
the  court,  *'for  the  legisiature  to  prescribe 
the  board  through  which  action  might  be 
taken  to  lay  wa^er  mains,  if  it  couid  con- 
lide  the  matter  to  such  a  board  to  be 
thereafter  appointed,  to  the  exclusion  oi 
the  common  council, — a  question  which  we 
are  not  called  upon  to  decide, — it  could 
not  confer  such  power  upon  a  board  con- 
sisting of  members  previously  appointed  at 
a  time  when  its  powers  were  less,  and  who 
were  not  selected  with  a  view  to  the  ex- 
ercise  of  such  powers.' 


n 


&.  Statutory. 

There  is  a  wide  diflference,  according  to 
the  court  in  Parsons  v.  District  of  Colum- 
bia, 170  U.  S.  45,  42  L.  ed.  943,  18  Sup. 
Ct.  Rep.  521,  between  an  assessment  laid 
by  a  legislative  body  having  fuil  authoritv 
over  the  subject  and  one  imposed  by  a 
municipal  corporation  acting  under  a  limit- 
ed and  delegated  authority. 

The  question  of  apportionment  of  a  spe- 
cial assessment  for  the  cost  of  a  local 
improvement  among  the  owners  of  the  prop- 
erty assessed,  when  the  authority  to  ap- 
portion has  been  delegated  by  the  legisla- 
ture*  to  a  subordinate  officer  or  body,  is 
quite  a  different  one  from  what  it  is  when 
the  legislature  has  itself  prescribed  how  the 
apportionment  shall  be  made.  King  v.  Port- 
land, 38  Or.  402,  55  L.R.A.  812,  63  Pae. 
2. 

Every  municipal  corporation  deiives  all 
its  power  from  the  state,  and  none  can 
legislate  beyond  what  the  state  has  either 
expressly  or  impliedly  authorized.  Mont- 
gomery V.  Foster,  133*  Ala.  &87,  32  So.  610. 

The  power  of  a  municipal  corporation 
to  make  an  assessment  for  street  pave- 
ment has  no  existence  unless  distinct Ij 
conferred  by  legislative  authoritv.  Blan- 
chard  v.  Barre,  77  Vt.  420,  60  At!.  970. 

The  principle  that  municipal  corporations 
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derive  all  their  powers  from  the  state,  and 
cannot  transcend  them  by  legislation,  is 
applied  strictly  to  ordinances  providing  for 
the  assessment  of  taxes  on  property  for 
local  improvements.  Montgomery  v.  Fos- 
ter, supra. 

No  citation  of  authorities,  said  the  court 
in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ottumwa, 
112  Iowa,  300,  51  L.R.A.  763,  83  N.  W. 
1074,  is  needed  in  support  of  the  funda- 
mental principle  that  the  right  of  a  muni- 
cipal corporation  to  levy  special  assess- 
ments depends  upon  statutory  enactment, 
and  has  no  existence  unless  there  is  a  valid 
statute  conferring  it. 

Unless  constitutionally  restricted,  munici- 
palities have  the  right,  when  duly  author- 
ized, to  assess  the  expense  of  a  public  im- 
provement against  the  property  specially 
benefited  by  it.  Denver  v.  Kennedy,  33 
Colo.  80,  80  Pac.  122,  467. 

A  municipality  may  be  authorized  by 
statute  to  create  a  local  taxing  district  for 
local  improvement  purposes,  embracing  a 
part  only  of  the  property  within  its  bounds. 
Adams  v.  Shelbyville,  154  Ind.  467,  49 
L.R.A.  797,  77  Am.  St.  Rep.  484,  57  N.  E. 
114;  Martin  v.  Wills,  157  Ind.  153,  60  N. 
E.  1021. 

It  is  entirely  proper  and  competent  for 
the  legislature  to  empower  the  common 
council  of  a  city  to  define  the  taxing  dis- 
trict to  be  assessed  to  pay  for  a  local 
street  improvement.  Hoyt  v.  East  Sag- 
inaw,  19  Mich.  39,  2  Am.  Rep.  76. 

It  is  proper  and  competent  for  the  leg- 
islature to  empower  the  common  council 
of  a  city  to  determine  what  property  is 
specially  benefited  by  a  local  street  im- 
provement.    Ibid. 

The  right  of  municipal  corporations  un- 
der the  Ohio  Constitution  of  1851,  when 
empowered  by  their  respective  charters  to 
impose  special  or  local  assessments  upon 
property  in  the  immediate  vicinity  of  a 
public  improvement,  as  distinguished  from 
the  power  of  general  taxation,  declared 
the  court  in  Northern  Indiana  R.  Co.  v. 
Connelly,  10  Ohio  St.  159,  is  no  longer  to 
be  regarded  as  an  open  question  in  Ohio. 

The  legislature  may  commit  to  local  au- 
thorities the  power  to  determine  what  prop- 
erty will  be  benefited  by  a  local  improve- 
ment 80  as  to  be  charged  with  its  cost. 
Garvin  v.  Daussman,  114  Tnd.  429,  5  Am. 
St.  Rep.  637,  16  N.  E.  826. 

There  is  no  lonsrer  any  question,  said  the 
court  in  Independence  v.  Gates,  110  Mo. 
374,  19  S.  W.  728,  that  cities  may,  by  vir- 
tue of  le^slative  grants,  improve  streets 
and  make  assessments  on  the  abutting 
lands  to  pay  for  the  same. 

While  the  lejri filature  may  grant  to  a 
municipal  corporation  power  to  levy  assess- 
ments for  street  impro%'ements,  the  statute 
making  the  prant  must  be  strictly  con- 
fttnu'd,  and  the  miinicipalitv  must  keep 
rlosely  within  its  limit.  Violett  v.  Alex- 
andria, 92  Va.  561,  31  L.R.A.  382,  53  Am. 
St.  Rep.  825,  23  S.  E.  909. 

A  mtin'cinfll  corporation  empowered  by 
statute  to  make  local  improvements  and  de- 
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fray  the  cost  thereof,  in  whole  or  in  part^ 
either  from  the  general  corporate  funds  or 
by  assessments  upon  property  beuelitedy 
must,  if  it  elects  to  assess  the  property 
benefited  for  all  or  any  part  of  the  cost  of 
any  particular  improvement,  proceed  strict- 
ly in  accordance  with  the  statute.  Helm 
V.  Witz,  35  Ind.  App.  131,  73  N.  E.  846. 

A  city,  in  making  local  improvements, 
proceeds  under  special  powers,  and  outsido 
of  such  powers  can  lawfully  do  nothing, 
and  although  it  is  not  necessary  that  such 
a  rigid  observance  of  the  requirements  of 
the  statute  as  would  tend  to  defeat  the 
object  to  be  accomplished  be  followed,  nev- 
ertheless a  substantial  compliance  with 
statutory  requirements  is  exacted.  State, 
Cronin,  Prosecutor,  v.  Jersey  City,  38  N. 
J.  L.  410. 

The  rule  applying  to  general  taxation, 
that  no  power  can  be  exercised  by  a  munic- 
ipality which  has  not  been  clearly  granted, 
and  that  grants  of  power  must  be  strictly 
pursued,  applies  with  equal  force  to  all 
species  of  special  taxation  for  local  im- 
provements. Davis  V.  Litchfield,  145  III. 
313,  21  L.R.A.  563,  33  N.  E.  888. 

The  power  of  a  municipality  to  assesa 
property  to  defray  the  cost  of  a  local  im- 
provement rests  wholly  in  the  authorizing 
statute,  and  any  action  beyond  the  terms 
of  such  statute  is  ultra  vires  and  renders 
the  assessment  invalid.  Adams  v.  Shelby- 
ville, 154  Ind.  467,  49  L.R,A.  797,  77  Am. 
St.  Rep.  484,  57  N.  E.  114;  Martin  v.  Wills, 
157  Ind.  153,  60  N.  E.  1021 ;  Klein  v  Nugent 
Gravel  Co.  162  Ind.  509,  70  N.  E.  801. 

An  ordinance  for  a  street  improvement 
which  is  beyond  the  power  of  the  munici- 
pality under  the  statute  by  virttft  of  which 
it  assumes  to  act  is  void.  People  ex  rel. 
Raymond  v.  Field,  197  111.  568,  64  N.  E. 
544. 

A  municipal  ordinance  levying  a  special 
tax  for  a  local  improvement  is  equally  in- 
valid whether  the  power  to  pass  it  is  lack- 
ing, or  exists  and  is  abused.  Palmer  v. 
Danville,  154  111.  156,  38  N.  E.  1067. 

The  power  of  a  municipal  corporation  to 
improve  a  street  and  assess  the  cost  there- 
of upon  the  abutting  property  does  not 
depend  upon  the  benefits  to  be  derived  by 
the  property  owners  from  the  improvement. 
Morrison  v.  Hershire,  32  Iowa,  271. 

VI »  Tlie  principles  governing  the  inter ^ 
position  of  the  courts. 

The  cases  in  which  courts  will  entertain 
the  complaint  of  a  landowner  and  afford 
him  substantial  relief  against  a  local  assess- 
ment are  few  in  number  and  lie  within 
narrow,  bounds. 

It  is  the  general  rule  everywhere  con- 
ceded, said  the  court  in  Raleich  v.  Pence, 
no  N.  C.  32,  17  L.R.A.  330,  14  S.  E.  521, 
that  the  discretion  of  the  legislature  in 
levyinc:  taxes,  when  exerci«od  within  con- 
stitutional limits,  is  conclusive. 

Tt  is  for  the  legislature,  and  not  the 
judiciarv.  to  determine  whether  the  expense 
of  a  public  improvement  shall  be  borne  by 
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the  whole  community,  or  by  the  district 
or  neighborliood  immediately  benetited. 
Bauman  v.  Ross,  167  U.  S.  548,  42  L.  ed. 
270,  17  Sup.  Ct.  Rep.  966. 

The  question  of  the  necessity  and  rea- 
sonableness of  a  local  improvement  is  for 
the  determination  of  the  legislature,  not 
the  courts.  Speer  v.  Athens,  85  Ga.  49, 
8  L.R.A.  402,  11  S.  £.  802. 

If  the  legislature  declares  the  cost  of  a 
local  improvement  shall  be  collected  by 
general  levy,  or  be  levied  upon  abutting 
lots  according  to  values  or  to  benefits  re- 
ceived, or  to  frontage,  the  determination 
binds  the  courts  absolutely  and  conclusive- 
ly, provided  there  is  no  want  of  legislative 
authority.  Sheley  v.  Detroit,  45  Mich.  431, 
8  N.  W.  52. 

The  power  to  determine  whether  or  not 
property  assessed  to  defray  the  cost  of  a 
local  improvement  is  benefited  by  such  im- 
provement is  legislative,  not  judicial.  Speer 
V.  Athens,  supra;  Chicago  &  A.  R.  Co.  v. 
Joliet,  153  111.  649,  39  N.  E.  1077;  Moody 
▼.  Spotomo,  112  La.  1008,  36  So.  836;  Prior 
V.  Buehler  &  C.  Constr.  Co.  170  Mo.  439, 
71  S.  W.  205;  McMaken  v.  Hayes,  10  Ohio 
C.  C.  N.  S.  38. 

Whether  assessed  property  is  benefited 
or  not  is  a  question  which  addresses  itself 
to  the  discretion  of  the  municipal  authori- 
ties. Atlanta  ▼.  Hamlein,  96  Ga.  381,  23 
S.  E.  408. 

It  is  the  peculiar  province  of  a  city  coun- 
cil, in  passing  ordinances  for  local  improve- 
ments, to  determine  the  necessity  and  char- 
acter of  the  improvement  and  the  manner 
of  its  construction.  Chicago  v.  Wilson,  195 
111.  19,  57  L.R.A.  127,  62  N.  E.  843. 

In  general,  the  local  authorities  are  the 
judges  of  whether  property  assessed  for  a 
local  improvement  is  benefited  as  much  as 
or  more  than  the  sum  assessed  upon  it. 
Heman  v.  Allen,  156  Mo.  534,  57  S.  W.  559, 
aflSrmed  in  181  U.  S.  402,  45  L.  ed.  922, 
21  Sup.  Ct.  Rep.  645. 

It  is  asserted  with  substantial  unanimity 
by  the  courts  of  this  country,  as  well  as 
by  text,  writers  of  learning,  according  to 
the  court  in  King  v.  Portland,  38  Or.  402, 
55  L.R.A.  812,  63  Pac.  2,  that  unless  the 
nature  of  the  case  precludes  it,  power  to 
determine  the  confines  of  a  taxing  district 
for  any  particular  burden  is  purely  one 
of  legislative  discretion,  and  that  the  ques- 
tion of  benefits  accruing  by  reason  of  im- 
provements contemplated  is  regarded  as  one 
of  fact,  which  the  learialature  is  always  pre- 
sumed to  have  considered  and  settled  by 
the  enactment. 

Under  a  special  tax  proceeding  the  city 
council  has  sole  power  to  determine  what 
proportion  of  the  special  tax  levied  to  pay 
for  the  improveinent  shall  be  borne  by  the 
municipality;  and  its  determination  upon 
this  question  cannot  be  judicially  reviewed. 
Eaat  St.  T^iiis  v.  Illinois  C.  R.  Co.  238  III. 
296.  87  "?^.  E.  407. 

The  doterminntion  of  a  city  council  or 
villasre  board  of  trustees,  that  ahuttin? 
property  on  the  line  of  a  street  improve- 
ment, asflessed  by  authority  of  statute  in 
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proportion  to  its  frontage,  has  received 
special  benefits  equal  to  the  asses^smenu. 
IS  conclusive  against  all  collateral  attacks, 
t'ittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Taber. 
168  lud.  419,  77  N.  E.  740,  11  A.  &  E.  Aim. 
Cas.  808. 

The  confirmation  of  an  assessment  by  a 
municipal  board  of  the  expense  of  a  local 
improvement  laid  upon  property  alleged  to 
be  benefited  according  to  its  frontage,  and 
the  direction  to  enforce  the  collection  there- 
of, by  a  subsequent  act  of  the  legislature, 
preclude  any  judicial  inquiry  into  its  origi- 
nal validity.  Mattingly  v.  District  of  Co- 
.umbia,  97  U.  S.  687,  24  L.  ed.  1098. 

The  determination  of  city  authorities, 
that  a  street  improvement  is  necessary  and 
required  for  the  convenience,  comfort,  and 
A-elfare  of  the  city  and  its  inhabitants,  is 
conclusive,  and  not  the  subject  of  judicial 
review.    Burlington  v.  Quick,  47  Iowa,  222. 

Where  the  power  to  assess  for  street 
improvements  has  been  regularly  exercised, 
the  propriety  of  the  special  tax  is  not  sub- 
ject to  review  by  the  courts.  Heman  t.  Al- 
len, supra. 

The  adoption  of  an  ordinance  by  a  city 
council,  under  power  granted  by  the  city 
charter,  for  the  improvement  of  a  street,  is 
conclusive  of  the  propriety  of  the  improve- 
ment. Ludlow  V.  Cincinnati  Southern  IL 
Co.  78  Ky.  357. 

The  judgment  of  a  city  council  as  to  the 
propriety  of  a  street  improvement  is  con- 
clusive. Louisville  v.  Bitzer,  115  Ky.  359, 
61  L.R.A.  434,  73  S.  W.  1115. 

The  authority  invested  with  the  power 
to  levy  special  taxes  upon  particular  prop- 
erty to  pay  for  beneficial  local  improve- 
ments determines  the  occasion  for  the  tax, 
and  levies  it  upon  property  subject  to  the 
tax;  and  when  that  is  regularly  done  ac- 
cording to  the  terms  of  the  law  conferring 
the  power,  the  propriety  of  the  tax  in  any 
particular  instance  is  not  a  judicial  que? 
tion,  and  is  not  reviewable  by  the  courts, 
ISfoberly  v.  Hogan,  131  Mo.  19,  32  S.  W. 
1014. 

When  a  special  asse^ssment  is  laid  up^n 
property  benefited,  for  the  purpose  of  meet 
ing  the  cost  of  a  local  improvement,  and 
is  imposed  in  conformity  to  a  statute,  the 
courts  cannot  review  it.  Hammett  v.  Phila- 
delphia, 65  Pa.  146,  3  Am.  Rep.  615. 

When  the  legislature  has  determined  that 
the  cost,  or  a  proportion  of  it,  of  a  Ir^al 
improvement,  Bhall  be  thrown  upon  a  do^is- 
nated  region,  it  must  be  assumed  that  its 
determination  was  reached  on  const ituti-^n- 
al  principles,  unless  the  cotirt  can  see  tl.-it 
it  was  unrenflonsble.  Smith  v.  Worcester. 
182  Mass.  232,  59  L.R.A,  728,  65  N.  E,  4^. 

As  the  legislature  has  the  power  to  ira 
pose  taxation  by  assessment  made  npainst 
landowners  for  local  improvemi»Tit,  it  can- 
not be  iudicially  restricted  in  determininff 
the  mode  of  collectinrr  the  tax.  Broadn-\ 
Baptist  Church  v.  lilcAtee,  8  Bush,  508.  S 
Am.  Rep.  480. 

A  court  cannot  in  any  given  case  fwr 
thnt  a  mode  of  apportioning  an  a8se<*m<*nf 
adopted  by  the  legislature   was  otherwise 
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than  proper  and  valid.    Allen  y.  Galveston, 
51  Tex.  302. 

If  the  legislature  adopts  the  front- foot 
rule  as  the  method  of  apportioning  the  ex- 
pense of  a  local  improvement  among  the 
owners  of  adjacent  property  thereby  bene- 
fited, it  is  not  for  the  judiciary  to  say  that 
another  method  would  be  more  equitable 
and  uniform  in  its  results.  Daily  v.  Swopc, 
47  Miss.  367. 

When  the  legislature  itself  has  fixed  the 
proportion  and  prescribed  the  standard  by 
which  the  cost  of  a  street  improvement  is 
to  be  apportioned  and  assessed  upon  the 
nbutting  property,  according  to  its  frontagn 
upon  the  line  of  the  improvement,  the 
courts  have  no  power  to  substitute  another 
standard,  based  upon  actual  benefits  re- 
ceived, or  measured  by  the  values  or  en- 
hanced values  of  the  assessed  properties. 
Kelly  v.  Chadwick,  104  La.  719,  29  So. 
295,  affirmed  in  187  U.  S.  540,  47  L.  ed. 
293,  23  Sup.  Ct.  Rep.  175. 

If,  in  the  judgment  of  the  legislature, 
an  apportionment  of  a  local  assessment  ac- 
cording to  frontage  is  just  and  equitable 
in  a  given  case,  and  the  legislature  directs 
by  statute  that  it  be  made,  it  is  not  open 
to  the  courts  to  annul  an  assessment  made 
pursuant  to  such  statute,  in  the  absence  of 
a  constitutional  limitation  upon  the  legis- 
lative power.  Hager  v.  Melton,  66  W.  Va. 
62,  66  S.  E.  13. 

If  the  commissioners  to  assess  the  cost 
of  n  sewer  upon  contiguous  property  de- 
termine, upon  a  fair  consideration  of  all 
influencing  circumstances,  that  the  benefit 
of  sqch  sewer  to  each  lot  equals  its  cost 
in  front  of  each  parcel  assessed,  it  is  im- 
possible for  a  court  to  say  that  the  assess- 
ment was  not  fairly  and  impartially  laid 
in  proportion  to  benefits.  Springfield  v. 
Sale,  127  111.  359,  20  N.  E.  86. 

A  mode  of  assessment  adopted  by  the 
legislature  in  apportioning  the  cost  of  a 
street  improvement  must  be  assumed  to 
have  been  adopted  for  the  purpose  of  sub- 
stantially apportioning  the  cost  according 
to  benefits  received.  Allen  v.  Galveston, 
Bunra. 

The  action  of  the  legislature  in  apportion- 
ing the  expense  of  a  local  improvement,  by 
whatsoever  rule  it  may  adopt,  is  of  itself 
a  determination  that  the  property  subjected 
to  the  assessment  in  the  assessed!  district  is 
benefited  by  the  improvement  to  the  extent 
of  the  burden  imposed.  Hadley  v.  Dague, 
130  Cal.  207,  02  Pac.  500;  Banaz  v.  Smith, 
133  Cal.  102,  65  Pac.  309;  English  v.  Wil- 
mington, 2  Marv.  (Del.)  63,  37  Atl,  168; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Taber, 
168  Ind.  419,  77  N.  E.  740,  11  A.  &  E.  Ann. 
Cas.  808:  Kansas  City  v.  Gibson,  00  Kan. 
501,  72  Pac.  222;  Smith  v.  Worcester,  182 
xMass.  232,  59  L.R.A.  728,  65  N.  E.  40. 

In  special  taxation  the  imposition  of  the 
tax  is  of  itself  a  determination  that  the 
benefits  to  the  contiguous  property  will  be 
as  great  as  the  burden  imposed.  Davis  v. 
Litchfield,  145  111.  313,  21  L.R.A.  503,  33  N. 
E.  888;  Lightner  v.  Peoria,  150  111.  80,  37 
N.  E.  69. 
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The  imposition  by  municipal  authorities 
of  a  special  tax  for  a  local  improvement  is 
of  itself  a  determination  that  the  property 
subjected  to  the  tax  is  benefited  by  the  im- 
provement to  the  extent  of  the  tax.  Craw 
V.  Tolono,  00  111.  255,  36  Am.  Rep.  143; 
East  St.  Louis  v.  Illinois  C.  R.  Co.  238  111. 
296,  87  N.  E.  407. 

The  action  cf  a  city  council  or  village 
board  of  trustees  in  approving  an  assess- 
ment upon  abutting  property  for  a  street 
improvement,  apportioned  according  to 
frontage,  is  a  determination  that  the  as- 
sessed property  received  special  benefit  from 
the  improvement  equal  to  the  amount  of  the 
assessment.  Pittsburgh,  C.  C.  &  St,  L.  R. 
Co.  V.  Taber,  supra. 

If  municipal  assessors  in  levying  upon 
abutting  property,  in  proportion  to  its 
frontage,  an  assessment  for  the  cost  of  a 
sidewalk,  act  under  the  authority  of  a  stat- 
ute, and  are  not  limited  by  constitutional 
provisions  in  that  behalf,  they  are  presumed 
to  have  determined  that  the  frontage  fairly 
measures  the  probable  benefit  from  the  im- 
provement, and  their  decision  cannot  be 
overthrown  nor  disputed.  White  v.  People, 
94  111.  604;  Craw  v.  Tolono,  supra. 

The  case  of  Montgomery  v.  Moore,  140 
Ala.  638,  37  So.  291,  was  decided  upon  the 
theory  that  the  legislature  by  express  stat- 
ute is  competent  to  direct  an  assessment 
to  be  laid  upon  property  along  the  line  of  a 
local  improvement,  According  to  the  front- 
age, to  defray  the  total  cost  of  sucn  improve- 
ment, without  making  any  provision  for 
ascertaining  whether  or  not  such  cost  ex- 
ceeds the  benefits  conferred  by  its  expendi- 
ture, because,  it  was  said,  such  a  statute 
is  in  efifect  a  legislative  determination  that 
the  cost  of  the  improvement  does  not  exceed 
the  amount  of  special  benefit  conferred  by 
the  improvement  upoi)  the  assessed  prop- 
erty, and  such  determination  is  conclusive, 
and  not  open  to  judicial  review. 

In  every  case  in  which  there  is  room  for 
any  substantial  difference  of  opinion,  the 
decision  of  the  legislature  that  the  prop- 
erty in  a  particular  district  will  be  bene- 
fited by  a  local  improvement  in  proportion 
to  its  frontage,  area,  or  value  is  conclusive 
upon  the  courts.  English  v.  Wilmington 
and  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Taber,  supra;  Coates  v.  Nugent,  76  Kan. 
550,  92  Pac.  597;  Ludlow  v.  Cincinnati 
Southern  R.  Co.  78  Ky.  357;  Louisville  v. 
Bitzcr,  115  Kv.  359,  61  L.R.A.  434,  73  S. 
W.  1115;  Sm'ith  v.  Worcester,  182  Mass. 
232,  59  L.R.A.  728,  65  N.  E.  40. 

An  act  of  the  Congress  of  the  United 
States,  enacting  that  assessments  thereafter 
levied  in  the  District  of  Columbia  for  lay- 
ing water  mains  should  be  levied  at  the  rate 
of  $1.25  the  linear  front  foot,  against  all 
lots  or  land  abutting  upon  the  street,  road, 
or  alley  in  which  a  water  main  shall  be  laid, 
is  conclusive  as  to  the  benefits  to  the  abut- 
ting propertv.  Parsons  v.  District  of  Co- 
lumbia, 170  U.  S.  46,  42  L.  ed.  943,  18  Sup. 
Ct.  Rpp.  621. 

Unless  it  is  made  to  appear  upon  the  face 
of  the   proceedings,  or  in   some  competent 
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way,  that  in  the  assessment  upon  abutting 
property  in  proportion  to  its  frontage  of  the 
cost  of  a  street  improvement  pursuant  to  a 
statute  directing  that  method  of  apportion- 
ment,— which  is  in  legal  effect  a  legislative 
decision  that  the  benefits  resulting  from  the 
improvement  are  proportioned  to  the  front- 
age of  the  assessed  property  upon  the  line 
of  the  work, — there  has  been  a  gross  and 
substantial  variation  from  the  principle  of 
compensatory  benefits,  it  is  the  duty  of  the 
courts  to  respect  the  legislative  judgment 
and  uphold  the  assessment.  Hadley  v. 
Dague,  130  Cal.  207;  62  Pac.  500;  Banaz 
v.  Smith,  133  Cal.  102,  65  Pao.  309. 

A  statute  authorizing  the  laying  of  an  as- 
sessment for  a  local  improvement  is  conclu- 
sive on  the  courts  in  respect  of  its  benefits, 
unless  in  extraordinary  cases  in  which  mani- 
festly the  legislative  authority  has  been 
abused.  Speer  v.  Athens,  85  Ga.  49,  9  L.II.A. 
402,  11  S.  E.  802. 

The  judgment  of  municipal  authorities 
upon  the  question  whether  assessed  prop- 
erty is  benefited  or  not  by  a  street  improve- 
ment is  ordinarily,  and  save  in  the  most 
extreme  cases,  conclusive.  Atlanta  v.  Ham- 
lein,  90  Ga.  38],  23  S.  E.  408. 

The  question  of  benefits  is  ordinarily  one 
that  must  be  addressed  to  the  city  council, 
in  the  levy  of  special  taxes  for  local  im- 
provements; and  the  decision  of  that  body, 
if  not  unreasonable,  an  arbitrary  abuse  of 
power,  or  a  violation  of  the  fundamental 
principles  upon  which  the  power  of  taxation 
rests,  is  final,  and  not  open  to  judicial 
review.  Palmer  v.  Danville,  154  III.  150, 
38  N.  E.  1067;  Payne  v.  South  Springfield, 
101  111.  285,  44  N.  E.  105;  Chicago  &  N. 
W.  R.  Co.  V.  Elmhurst,  165  111.  148,  46  N. 
E,  437. 

A  legislative  affirmance  or  authorization 
of  a  front-foot  rule  of  apportionment  of 
assessments  for  street  improvements  adopted 
by  municipal  ordinance  is  conclusive  upon 
the  courts,  unless  the  circumstances  in  a 
particular  case  show  its  application  to  be 
inequitable,  unlawful,  arbitrary,  and  unjust. 
Baltimore  v.  Stewart,  92  Md.  535,  48  Atl. 
165. 

Under  a  municipal  charter  providing  that 
benefits  should  l)e  assessed  upon  the  owners 
or  occupants  of  taxable  property  in  propor- 
tion, as  nearly  as  may  be,  to  the  advantage 
which  the  lot  or  parcel  is  deemed  to  derive 
from  the  improvement  for  which  the  assess- 
ment is  made,  the  decision  of  what  property 
is  benefited  and  how  much  it  is  benefited  is 
within  the  discretion  of  tlie  municipal  au- 
thorities, and  if  exercised  in  good  faith, 
without  fraud,  mistake,  or  abuse,  is  not 
open  to  review  in  tlie  courts.  Powers  v. 
Grand  Rapids,  98  Mich.  393,  57  N.  W. 
250. 

When,  -by  statute,  the  cost  of  a  local  im- 
provement is  to  be  assessed  by  the  munici- 
pal board  of  public  works  upon  the  real 
property  especially  benefited  by  the  improve- 
ment, in  proportion,  as  nearly  as  may  be, 
to  the  benefits,  and  onlv  to  the  extent  of 
such  benefits,  the  determination  of  that 
board  of  the  facts  as  to  what  property  is 
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benefited,  and  the  extent  of  the  benefit  it 
receives,  is  conclusive  upon  the  eourts,  in 
the  absence  of  fraud  or  of  demonstrable 
mistake  of  fact.  State  ex  rel.  Cunningbam 
V.  District  Ct.  29  Minn.  62,  11  N.  W.  133; 
State  ex  rel.  Powell  v.  District  Ct.  47  Minn. 
406,  50  N.  W.  476. 

We  have  repeatedly  held,  declared  the 
court  in  State  ex  rel.  Minnesota  Transfer 
R.  Co.  V.  District  Ct,  68  Minn.  242,  71  N.  W. 
27,  that  under  the  charter  of  the  city  of 
St.  Paul  the  judgment  of  the  board  of  pub- 
lic works  as  to  what  property  is  benefited, 
and  how  much  it  is  benefited  by  a  street 
improvement,  is  final  and  conclusive,  and 
cannot  be  reviewed  by  the  courts,  unless  it 
is  shown  to  be  fraud -Vnt  in  fact,  or  to 
have  been  made  upon  .  demonstrable  mis- 
take of  fact,  or  that  in  making  it  the  board 
applied  an  illegal  principle  or  an  erroneous 
rule  of  law. 

The  legislative  charter  granted  the  city  of 
St.  Paul  pursuant  to  a  provision  in  the 
Minnesota  state  Constitution  (art.  9,  §  1) 
autliorizing  the  enactment  of  general  or 
special  laws  with  reference  to  assessments 
for  local  improvements  empowered  the  city 
to  levy  such  assessments  upon  property  front- 
ing upon  the  improvements  or  benefited 
thereby,  and  required  such  property  to  be 
assessed,  as  nearly  as  might  be,  in  propor- 
tion to  the  resulting  benefits.  Under  such 
authority  the  judgment  of  the  board  of 
public  works  of  said  city  as  to  what  prop- 
erty is  benefited,  and  how  much  it  is  bene* 
fited,  and  that  it  is  benefited  in  proportion 
to  its  frontage  upon  the  line  of  the  work, 
is,  when  exercised  in  good  faith,  and  not 
founded  upon  a  mistake  of  fact  or  law, 
conclusive  upon  the  courts.  State  ex  rel. 
Wheeler  v.  District  Ct.  80  Minn.  293,  83 
N.  W.  183. 

When  a  municipal  legislature  adjudges 
that  a  particular  parcel  of  property  will 
be  benefited  by  the  construction  of  a  sewer, 
and  fixes  the  ratio  of  its  benefits  when  it 
establishes  the  sewer  assessment  district,  in 
the  absence  of  any  charge  of  fraud  or  op- 
pression such  judgment  is  conclusive  on  the 
courts.  Prior  v.  Buehler  &  C.  Constr.  Co, 
170  Mo.  439,  71  S.  W.  205. 

A  legislative  determination  by  the  city 
council,  that  property  abutting  upon  the 
line  of  a  street  improvement  will  be  benefited 
by  such  improvement  in  proportion  to  its 
frontage,  and  directing  an  assessment  ac- 
cordingly, where  the  city's  power  to  adopt 
such  a  method  of  apportionment  is  unre- 
strained by  statute,  is  final,  and  not  the 
subject  of  review  by  the  courts,  save  in 
occasional  and  exceptional  cases  involving 
fraudulent  or  arbitrary  action.  Northern 
P.  R.  Co.  v.  Seattle,  46  Wash.  674,  12  L.RA. 
(N.S.)  121,  123  Am.  St.  Rep.  955,  91  Pac. 
244. 

The  determination  of  the  local  authorities 
as  to  what  property  will  be  benefited  by  the 
opening  of  a  street,  for  the  purpose  of  as- 
sessing the  cost  thereof,  is  final  and  con- 
clusive; and  the  only  question  upon  which 
a  property  owner  has  a  right  to  be  heard 
is   whether    the    assessment   laid   upon  his 
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property  is  in  its  proper  proportion  to  the 
whole  assessment  upon  all  the  property  bene- 
fited by  the  improvement.  Dickson  v,  Ra- 
cine, 61  Wis.  546,  21  N.  W.  620;  Meggett 
V.  Eau  Claire,  81  Wis.  326,  51  N.  W.  566. 

A  statement  in  the  syllabus  of  Chamber- 
lain V.  Cleveland,  34  Ohio  St.  651,  that 
"where  the  city  council  determines  that  the 
amount  of  the  assessment  does  not  exceed 
the  value  of  the  benefits  specially  conferred, 
its  judgment  in  the  premises,  in  the  absence 
of  fraud,  is  final  and  conclusive,  unless 
modified,*'  was  characterized  as  not  called 
for  by  anything  in  the  record,  in  a  memo- 
randum of  Okey,  J.,  concurring  in  the  con- 
clusion reached  in  the  case,  and  therefore  he 
withheld  his  assent  to  it. 

If  palpable  injustice  results  from  the  ap- 
plication of  a  rule  of  apportionment  pre- 
scribed by  the  legislature  for  an  assessment 
upon  property  benefited  by  a  local  improve- 
ment, a  court  of  equity  may  interfere. 
Union  P.  R.  Co.  v.  Abilene,  78  Kan.  820, 
98  Pac.  224. 

While  the  power  of  the  legislature  to 
regulate  assessments  for  local  purposes  must 
be  respected,  yet  when  in  its  exercise  the 
attempt  is  made  to  take  one  man's  prop- 
erty to  improve  the  property  of  another, 
the  interference  of  the  courts  becomes  neces- 
sary. Covington  v.  Mataon,  17  Ky.  L.  Rep. 
1323,  34  S.  W.  897. 

The  court  will  not  permit  an  assessment 
which  amounts  to  spoliation  to  be  enforced. 
Fidelity  Trust  &  S.  V.  Co.  v.  Voris,  110 
Ky.  315,  Gl  S.  W.  474. 

A  local  assessment  may  so  transcend  the 
limits  of  equality  and  reason  that  its  exac- 
tion would  cease  to  be  a  tax  or  a  contribu- 
tion, and  become  extortion  and  confiscation. 
In  that  case  it  would  be  the  duty  of  the 
court  to  protect  the  citizen  from  robbery 
under  color  of  a  better  name.  Allen  v. 
Drew,  44  Vt.  174;  Sands  v.  Richmond,  31 
Grntt.  571,  31  Am.  Rep.  742. 

When  taxation  is  so  excessive  that  it  is 
doubtful  whether  the  property  to  be  bene- 
fited will  sufiice  to  pay  the  assessments 
Against  it,  such  assessments  can  no  longer 
be  deemed  taxation,  and  the  courts  will 
alTord  protection  against  such  an  arbitrary 
exercise  of  power.  Broadway  Baptist 
Church  V.  McAtee,  8  Bush,  508,  8  Am.  Rep. 
480. 

When  it  is  plainly  and  palpably  manifest 
from  the  physical  condition  of  the  property 
involved,  its  locality,  environmtnt,  cnaracter 
of  the  work  or  improvement,  assessment, 
and  from  the  very  nature  of  things,  that  an 
assessment  is  not  adapted  to  the  purpose, 
and  is  an  exaction  from  the  property  owner 
of  a  contribution  which  he  should  not  be 
obliged  to  make  in  that  capacity,  the  courts 
will  interfere  to  prevent  a  consummation  of 
the  injustice.  King  v.  Portland,  38  Or. 
402,  55  L.R.A.  812,  63  Pac.  2. 

Although  the  proper  legislative  authority, 
and  not  the  courts,  must  be  the  judge  of  the 
propriety  of  a  street  improvement  and  the 
benefit  to  the  abutting  property  assessed 
to  pay  its  cost,  nevertheless  no  department 
of  the  government  can  take  the  property  of 
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the  citizen  for  public  purposes  without  just 
compensation;  and  when  the  entire  prop- 
erty is  taken  to  pay  for  a  public  improve- 
ment, there  is  no  room  for  a  presumption 
as  to  benefits  received,  but  a  case  of  spolia- 
tion is  established.  Louisville  v.  Bitzer,  116 
Ky.  359,  61  L.RA.  434,  73  S.  W.  1115. 

If  a  statute  upon  its  face  entirely  disre- 
gards the  relation  of  the  benefits  received  to 
the  special  taxes  assessed  upon  the  respec- 
tive estates,  it  is  plainly  unconstitutional; 
but  as  in  many  cases  it  is  impossible  to 
estimate  the  amount  of  benefits  with  ab- 
solute accuracy,  and  methods  of  determina- 
tion must  be  adopted  which  are  practicable 
and  give  a  reasonable  approximation  to 
accuracy,  the  choice  of  methods  is  primarily 
for  the  legislature,  which  must  be  allowed 
much  latitude  in  exercising  its  judgment 
and  discretion;  and  it  is  only  when  the 
decision  of  the  legislature  is  plainly  one 
that  will  be  likely  to  result  m  taxation 
either  disproportional  or  unreasonable,  that 
the  courts  can  interfere.  White  v.  Gove, 
183  Mass.  333,  67  N.  E.  359. 

Municipal  autliorities,  in  the  guise  of  a 
public  improvement,  will  not  be  allowed 
arbitrarily  to  deprive  any  citizen  of  liia 
estate.  Atlanta  v.  Hamlein,  96  Ga.  381,  23 
S.  E.  408,  s.  c.  subsequent  appeal,  101  Ga. 
697,  29  S.  E.  14. 

The  validity  of  a  municipal  ordinance 
levying  special  taxes  to  make  local  improve- 
ments, if  unreasonable,  an  arbitrary  abuse 
of  power,  or  violative  of  the  fundamental 
principles  upon  which  the  taxing  power 
rests,  is  open  to  attack  and  determination 
in  the  courts.  Palmer  v.  Danville,  154  111. 
150,  38  N.  E.  1007. 

A  municipal  ordinance  imposing  a  special 
tax  for  the  construction  of  a  sidewalk,  pro- 
portioned according  to  frontage,  cannot 
stand  if  it  is  unfair,  oppressive,  and  un- 
reasonable,— if,  for  example,  an  owner  of  a 
lot  of  small  value  is  by  such  an  ordinance 
burdened  with  the  expense  of  filling  or 
bridging  a  chasm,  digging  down  a  hill,  or 
blasting  a  ledge  of  rock,  in  order  that  the 
walk  may  be  made.  Job  v.  Alton,  189  111. 
256,  82  Am.  St.  Rep.  448,  59  N.  E.  622. 

While  special  assessments  to  meet  the 
cost  of  local  improvements,  laid  upon  prop- 
erty benefited  by  tiiem  in  accordance  with 
the  front-foot  rule,  are,  as  a  general  prop- 
osition, valid  and  constitutional,  provided 
they  do  not  result  in  gross  inequality, 
nevertheless  if  in  any  particular  case  it  is 
established  by  the  proof  that  there  is  such 
a  marked  disproportion  between  the  assess- 
ment as  laid,  and  any  possible  benefit  con- 
ferred by  the  improvement  upon  the  prop- 
erty assessed,  as  clearly  to  show  the  prin- 
ciple of  equality  and  uniformity  to  have 
been  ignored  and  gross  injustice  to  have 
been  done,  courts  will  interfere  and  afford 
appropriate  relief  to  the  landowner.  Kin- 
ston  V.  Wooten,  150  N.  C.  295,  03  S.  E. 
1061. 

If  a  mode  of  assessment  is  regular  and 
constitutional,  and  the  power  to  leyy  it 
exists  in  the  class  of  cases  in  which  it  is 
made,  the  courts  are  not  authorized  to  in- 
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terfere  merely  because  they  may  consider 
the  taxation  icftpolitic,  or  even  unjust  and 
oppressive.  Norfolk  City  v.  Ellis,  26  Gratt. 
224;  Davis  v.  Lynchburg,  84  Va.  861,  6  S. 
E.    230. 

A  court  is  never  called  upon  to  decide 
which  is  the  most  just  and  equitable  form 
of  taxation,  but  whether  the  one  it  has 
under  consideration  is  in  conflict  with  the 
Constitution  or  laws  of  the  state.  Norfolk 
City  V.  Ellis,  supra. 

An  assessment  for  the  cost  of  improving 
a  street,  laid  upon  abutting  property  accord- 
ing to  the  front-foot  rule,  and  not  measured 
by  the  value  of  benefits  received  by  the  as- 
sessed property,  where  such  rule  is  sanc- 
tioned by  the  legislature,  is  not  open  to  cor- 
rection in  the  courts,  except  in  such  cases 
as  amount  to  a  virtual  confiscation  of  the 
property.  Wilziuski  v.  Greenville,  85  Miss. 
393,  37  So.  807. 

The  power  to  impose  special  taxes  against 
landowners  to  pay  for  local  improvement 
must  to  some  extent  depend  upon  the  fact 
that  the  persons  taxed  are  correspondingly 
benefited  by  the  expenditure  of  the  tax; 
but  courts  hesitate  to  interfere  in  cases  in 
which  it  may  be  doubtful  as  to  whether  the 
persons  taxed  receive  commensurate  benefits. 
Broadway  Baptist  Church  v.  McAtee,  8 
Bush,  508,  8  Am.  Rep.  480. 

While  the  right  of  the  court  to  interfere 
for  the  protection  of  an  individual  property 
owner  in  cases  of  special  assessments  for 
local  improvements  is  recognized  and  ac- 
knowledged, its  exercise  can  only  be  justi- 
fiable in  rare  and  extreme  cases,  when  it 
is  manifest  that  palpable  injustice  has  been 
done  and  the  landowner's  rights  have  clear- 
ly been  violated.  Kiiiston  v.  Wooten,  150 
N.  C.  295,  63  S.  E.  1081. 

The  power  of  taxation  implies  the  power 
of  apportionment;  and  when  the  legislature 
has  exercised  the  power  and  made  an  ap- 
portionment, a  court  cannot  assume  to  ad- 
judge it  void,  unless  the  invasion  of  private 
right  is  flagrant  and  its  demonstration  clear. 
Allen  v.  Drew,  44  Vt.  174. 

Unless  it  is  patent  and  obvious  that  the 
burden  imposed  upon  property  by  the  front- 
foot  rule  of  apportionment  of  an  assess- 
ment for  a  local  improvement  is  wholly  dis- 
proportionate to  the  benefits  conferred  upon 
such  property  by  the  improvement,  the 
courts  will  not  interfere.  Union  P.  R.  Co. 
V.  Abilene,  78  Kan.  820,  98  Pac.  224. 

The  rule  is  that  it  requires  a  clear  and 
strong  case  to  justify  a  court  in  nullifying 
a  municipal  ordinance  for  a  local  improve- 
ment and  special  taxation  to  pay  for  it, 
upon  the  ground  that  it  is  unfair,  unjust, 
and  unreasonable.  Chicago  v.  Wilson,  195 
111.  19,  57  L.R.A.  127,  62  N.  E.  843. 

Unless  otherwise  provided  by  statute,  it 
must  appear  that  the  power  and  authority 
conferred  upon  a  municipal  council  to  de- 
termine the  question  of  benefits  has  clearly 
been  abused,  to  warrant  judicial  interfer- 
ence. Chicago  &  N.  W.  R.  Co.  v.  Elmhurst, 
165  111.  148,  46  N.  E.  437. 

And  ordinarily  it  must  so  appear  upon 
the  face  of  the  proceeding.     Ibid. 
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The  legislature,  or  its  duly  authorized 
instrumentalities,  are  primarily  the  judges 
in  respect  of  the  imposition  of  local  assess- 
ments upon  property  benefited  to  defray  tbe 
cost  of  local  improvements,  and  their  de- 
cisions will  not  be  disturbed  by  the  courts, 
unless  it  is  clearly  established  either  that 
there  is  an  absence  of  power,  or  that  the 
particular  method  prescribed  for  the  assess- 
ments of  the  peculiar  benefits  to  the  bur- 
dened property  is  so  plainly  inequitable  as 
to  ofii'end  the  constitutional  principle. 
Raleigh  v.  Peace,  110  N.  C.  32,  17  ULA- 
330,  14  S.  E.  521;  Hilliard  v.  Aslieville,  118 
N.  C.  845,  24  S.  E.  738;  Kinston  y.  Loftm, 
149  N.  C.  255,  62  S.  E.  1009. 

A  case  of  spoliation  is  not  made  out  bv 
an  assessment  for  a  street  improvement  at 
a  rate  per  front  foot  not  over  half  the  sala- 
ble value  of  the  property  assessed,  after  tbe 
improvement  has  been  made.  Duker  v. 
Barber  Asphalt  Paving  Co.  25  Kv.  L.  Rep. 
135,  74  S.  W.  744. 

Where  local  and  unequal  assessments  in 
the  ratio  of  benefits  received  is  warranted  in 
the  taxing  power  of  the  state  by  the  ab- 
sence of  any  constitutional  restriction,  an 
assessment  upon  abutting  property  for  the 
cost  of  a  public  work  in  a  city  street,  made 
upon  the  rule  of  like  assessments  for  like 
buildings  in  the  ratio  of  frontage  on  the 
street,  without  reference  to  the  use  or  bene- 
fits from  the  work,  is  not  so  unreasonable 
and  unjust  that  the  courts  are  at  liberty 
to  declare  it  void.  Allen  v.  Drew,  44  \'t 
174. 

The  Federal  courts  cannot  interfere  to 
restrain  the  enforcement  of  an  assessment 
upon  abutting  property  for  tbe  cost  of  a 
local  improvement,  notwithstanding  it  is 
laid  under  the  front-foot  rule,  and  even 
without  actual  consideration  of  special  bene- 
fits, where  the  state  statutes  have  author- 
ized the  assessment,  unless  there  has  been 
such  an  abuse  of  power  as  to  amount  to 
a  confiscation  of  property  or  a  deprivation 
of  personal  rights.  Ilibben  v.  Smith,  191 
U.  S.  310,  48  L.  ed.  195,  24  Sup.  Ct  Eep. 
88. 

Under  a  statute  giving  authority  io 
county  courts  in  certain  counties  to  enter- 
tain a  landowner's  appeal  from  an  assess- 
ment by  the  commissioners  under  certain 
drainage  acts,  the  court  has  the  power  to 
set  aside  an  assessment  made  under  a  rule 
of  apportionment  by  the  acre,  instead  of  an 
apportionment  according  to  benefits.  People 
ex  rel.  Parker  v.  Jefferson  Coiuity  Ct.  55  N. 
Y.  604. 

The  court  will  not  vacate  an  assessment 
for  the  cost  of  repairs  to  a  street^  laid  upon 
the  abutting  property  according  to  its  lineal 
foot  frontage,  instead  of  against  the  lot 
owners,  because  of  the  possible  error,  in 
case  of  change  of  ownership,  in  shifting  tbe 
burden  from  vendor  to  vendee.  Covington 
v.  Boyle,  6  Bush,  204. 

Whether  or  not  an  assessment  upon  land 
abutting  on  a  street  to  defray  the  cost  of 
repaving  such  street,  apportioned  according 
to  the  number  of  feet  frontage  upon  tbe 
line   of  the  work,    is   unconstitutional,   in 
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action  in  equity  to  vacate  it  as  a  cloud  upon 
the  title  will  not  lie,  because,  if  uncon- 
stitutional, the  invalidity  of  the  assessment 
is  apparent  upon  the  face  of  the  record, 
and  constitutes  no  cloud;  and  if  constitu- 
tional it  is,  of  course,  valid,  and  therefore 
not  a  cloud.  Conde  v.  Schenectady,  164  N. 
Y.  258,  58  N.  E.  130. 

Although  a  municipal  charter  requires  an 
assessment  for  a  local  improvement  to  be 
made  according  to  special  benefits  to  the 
assessed  property  upon  the  line  of  the  work, 
and  according  to  frontage,  and  it  is  essen- 
tial to  the  validity  of  such  assessment  that 
the  requirements  of  the  statute  be  com- 
plied with,  nevertheless  if,  upon  the  face 
of  the  proceedings,  it  appears  that  the  stat- 
ute has  been  disregarded,  so  that  the  assess- 
ment is  void,  an  action  in  equity  to  enjoin 
the  collection  of  and  to  remove  the  assess- 
ment as  void  upon  its  face  cannot  be  main- 
tained in  the  absence  of  an  allegation  of 
fraud,  because,  the  assessment  being  void 
upon  its  face,  the  property  owner  has  an 
adequate  remedy  at  law.  Blanchard  v. 
Bar  re,  77  Vt.  420,  60  Atl.  970. 

VII.  The   necessity   for  an  apporUon- 

ntent. 

The  power  of  taxing  and  the  power  of 
apportioning  taxation  are  identical  and  in- 
separable, and  taxes  cannot  be  laid  without 
apportionment.  M'Culloch  v.  Maryland,  4 
Wheat.  428,  4  L.  ed.  006. 

The  statement  applies  to  special  assess- 
ments for  local  improvements,  and,  accord- 
ing to  the  court  in  Emery  v.  San  Francisco 
Gas  Co.  28  Cal.  345,  the  "doctrine  is  sus- 
tained by  a  uniform  line  of  decisions  in  our 
own  and  our  sister  states." 

An  apportionment  of  the  burden  of  an 
assessment  for  a  local  improvement  is  es- 
sential. King  V.  Portland,  38  Or.  402,  55 
L.R.A.  812,  G3  Pac.  2,  affirmed  in  184  U.  S. 
61,  46  L.  ed.  431,  22  Sup.  Ct.  Rep.  290. 

Every  valid  assessment  to  pay  for  a  pub- 
lic improvement  must  rest  upon  a  legally 
ordained  basis  of  appoint  ion  mcnt.  Detroit 
V.  Daly,  68  Mich.  503,  37  N.  W.  11. 

All  that  is  required  in  assessing  prop- 
erty for  the  cost  of  a  local  improvement  is 
that  the  charges  shall  be  apportioned  in 
some  just  and  reasonable  mode,  according 
to  the  benefits  received.  Hagar  v.  Reclama- 
tion Dist.  No.  108,  111  U.  S.  701,  28  L.  ed. 
5G9,  4  Sup.  Ct.  Rep.  663. 

I  admit,  said  Agnew,  J.,  in  Re  Washing- 
ton Ave.  69  Pa.  352,  8  Am.  Rep.  255,  in  the 
course  of  the  opinion  of  the  court  nullifying 
an  assessment  upon  rural  lands,  laid  ac- 
cording to  frontage,  for  the  cost  of  opening 
and  improving  a  rural  highway,  that  the 
power  to  tax  is  unbounded  by  any  express 
limit  in  the  Constitution,  that  it  may  be 
exercised  to  the  full  extent  of  the  public 
exigency.  I  concede  that  it  differs  from  the 
power  of  eminent  domain,  and  has  no 
thought  of  compensation  by  way  of  a  return 
for  that  which  it  takes  and  applies  to  the 
public  good,  further  than  that  all  derive 
benefit  from  the  purpose  to  which  it  is 
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applied.  But,  nevertheless,  taxation  is 
bounded  in  its  exercise  by  its  o>vn  nature, 
essential  characteristics,  and  purpose.  It 
must  therefore  visit  all  alike,  in  a  reason- 
ably practicable  way,  of  which  the  legisla- 
ture may  judge,  but  within  the  just  limits 
of  what  is  taxation.  Like  the  rain,  it  may 
fall  upon  the  people  in  districts  and  by 
tur^s,  but  still  it  must  be  public  in  its 
purpose,  and  reasonably  just  and  equal  in 
its  distribution,  and  cannot  sacrifice  indi- 
vidual right  by  a  palpably  unjust  exaction. 
To  do  so  is  confiscation,  not  taxation;  ex- 
tortion, not  assessment;  and  falls  within 
the  clearly  implied  restriction  in  the  Bill 
of  Rights. 

The  benefits  a  property  owner  receives 
from  the  improvement  can  be  ascertained 
only  by  a  re^isonable  mode  of  assessment. 
Seely  v.  Pittsburgh,  82  Pa.  360,  22  Am.  Rep. 
760. 

If  municipal  authorities,  in  assessing 
property  for  the  cost  of  a  local  improve- 
ment, act  upon  an  illegal  principle  of  assess- 
ment,— for  example,  on  the  assumption  that 
tliey  might  assess  all  lots  benefited  at  a 
uniform  rate,  without  regard  to  the  dif- 
ference in  benefits  conferred, — although 
there  might  be  no  mistake  of  facts,  and  the 
action  be  in  good  faith,  yet  the  assessment 
would  be  invalid.  State  ex  rel.  Powell  v. 
District  Ct.  47  Minn.  406,  50  N.  W.  476. 

When  property  is  assessed  by  the  front- 
foot  rule  for  the  cost  of  a  local  improve- 
ment, equity  requires  that  the  amount  of 
the  whole  work  be  ascertained,  and  each  lot 
be  charged  in  the  proportion  that  its  front- 
age bears  to  all  the  property  assessed.  Wil- 
kes-Barre  V.  McDermott,  6  Kulp,  345. 

An  assessment  upon  abutting  property 
for  the  cost  of  grading  the  part  of  the  street 
in  front  of  such  property  is  not  in  accord- 
ance with  any  recognized  principle  of  taxa- 
tion for  local  improvements,  but  is  a  tax 
upon  specific  lands,  without  any  reference 
to  benefits  conferred  upon  such  land ;  and  as 
a  mode  of  assessment  it  is  purely  arbitrary 
and  void.  State,  Cronin,  Prosecutor,  y. 
Jersey  City,  38  N.  J.  L.  410. 

An  assessment  for  a  street  improvement, 
upon  abutting  property,  charging  each  lot 
with  the  expense  of  the  work  directly  in 
front  of  it,  is  void.  New  Whatcom  v.  Bel- 
li ngham  Bay  Improv.  Co.  9  Wash.  639,  38 
Pac.  163. 

A  levy  of  special  taxes  by  a  municipality 
for  the  cost  of  constructing  or  reconstruct- 
ing a  sewer,  according  to  the  front-foot  rule, 
is  invalid  without  a  finding  that  the  benefits 
conferred  by  the  work  are  equal  and  uni- 
form upon  all  the  lots  assessed,  under  the 
provisions  of  the  Compiled  Statutes  of  1893 
of  Nebraska,  chap.  12a,  §  78.  John  v.  Con- 
nell,  64  Neb.  233,  89  N.  W.  806. 

The  streets  in  a  town  or  city  are  common 
highways  which  all  the  citizens  have  a  right 
to  use,  and  which  it  is  their  common  duty, 
as  a  local  public,  to  render  useful  and  to 
preserve;  and  the  legislature  cannot  impose 
upon  any  one  citizen  the  whole  burden  of 
constructing  a  public  road;  neither  can  any 
municipality  exact  the  cost  of  opening  or 


1158 


WISCONSIN  SUPREME  COURT. 


Not. 


repairing  a  street  from  a  particular  citizen. 
In  either  case,  each  and  every  one  must  con- 
tribute his  proper  share.  Sutton  v.  Louis- 
ville, 5  Dana,  28;  Lexington  v.  McQuillan, 
9  Dana,  513,  35  Am.  Dec.  159. 

It  is  not  sufficient,  to  render  an  assess- 
ment valid,  that  the  legislative  act  under 
which  it  is  made  shall  merely  declare  that 
the  cost,  or  a  part  of  the  cost,  of  the  im- 
provement shall  be  assessed  upon  the  prop- 
erty burdened.  It  must  go  further,  and  es- 
tablish some  rule,  some  definite  scheme 
within  constitutional  limits,  for  the  appor- 
tionment of  the  tax  upon  the  lands  on  which 
it  is  assessed.  State,  Speer,  Prosecutor,  v. 
Passaic,  38  N.  J.  L.  168. 

An  assessment  made  upon  a  mere  arithmet- 
ical calculation  of  the  proportion  of  the 
sum  paid  to  a  contractor  for  filling  in  a 
street,  without  regard  to  whether  he  has 
done  his  work  in  wliolc,  or  in  part,  or  not 
at  all,  and  laid  down  each  parcel  of  property 
assessed  according  to  its  size,  without  any 
consideration  of  benefits  received  by  it  from 
the  work,  or  its  situation  and  state  with 
reference  to  the  work,  is  invalid.  State, 
Mann,  Prosecutor,  v.  Jersey  City,  24  N.  J. 
L.   662. 

The  court,  in  State,  Zabriskie,  Prosecutor, 
V.  Hudson  City,  29  N.  J.  L.  115,  referring 
to  and  vacating  an  assessment  for  a  street 
improvement  according  to  the  frontage  of 
the  property  on  the  line  of  the  work,  under 
a  municipal  charter  requiring  such  as- 
sessments to  be  assessed  upon  the  lands 
benefited  in  proportion  to  the  benefits 
received,  said:  The  principle  on  which 
the  commissioners  made  their  estimate  is 
not  contemplated  by  the  charter.  To 
make  a  mere  calculation  on  such  a  basis 
would  not  require  the  services  of  three  ju- 
dicious disinterested  persons,  sworn  faith- 
fully, honestly,  and  impartially  to  perform 
their  duties.  Any  clerk  or  schoolboy,  with 
a  little  knowledge  of  arithemetic,  could  do 
that. 

It  was  the  duty  of  the  commissioners, 
said  the  court  in  vacating  an  assessment  for 
a  street  improvement,  in  the  case  of  State, 
Water  Comrs.  Prosecutors,  v.  Hudson,  27  N. 
J.  L.  214,  in  the  first  place,  to  ascertain  all 
the  lands  benefited.  They  were,  in  the  next 
place,  to  ascertain  how  much  each  lot  was 
Denefited  by  this  expenditure,  and  to  ad- 
judicate the  amount  each  was  to  pay,  in 
proportion  to  the  benefit.  These  were  of  the 
essence  of  their  duties.  They  required  great 
care  and  discrimination  to  do  them  justly. 
It  not  only  does  not  appear,  from  their  re- 
port, that  they  did  this,  but  it  appears 
affirmatively  that,  instead  thereof,  they 
merely  applied  the  Procrustean  rule,  of 
dividing  the  aggregate  expense  by  the  num- 
ber of  lots  fronting  on  the  avenue,  and  pla- 
cing it  equally  on  all.  For  this  purpose 
there  was  no  necessity  of  the  gravity  of  a 
commission.  The  clerk  of  the  council  could 
have  done  it  without  leaving  his  office.  It 
was  only  one  sum  in  simple  addition,  nnd 
another  in  long  division.  These  remarks  of 
the  court  wore  referred  to  with  approval  in 
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State,  Ma  lone.   Prosecutor,  v.  Jersey  Citv, 
28  N.  J.  L.  600. 

VIII.  The  legislative  discretion  to  pre- 
scribe rules  of  apportionment. 

The  power  to  tax  is  a  power  to  apportion 
the  tax  as  the  legislature  may  see  fit,  with- 
out limit,  unless  one  is  imposed  by  the  Con- 
stitution. M'Culloch  V.  Maryland,  4  Wheat 
428,  4  L.  ed.  606;  People  ex  reL  Griffin  t. 
Brooklyn,  4  N.  Y.  419,  65  Am.  Dec  266; 
Emery  v.  San  Francisco  Gas  Go.  28  CaL 
345. 

When  the  legislature  has  contemplated  a 
certain  region,  and  may  be  supposed  to  hive 
acted  in  view  of  a  specific  scheme  of  local 
improvement,  it  may,  within  reasonable 
limits,  determine  that  the  cost  of  the  im- 
provement shall  fall  upon  a  designated  dis- 
trict, and  may  fix  the  principles  upon  which 
the  cost  shall  be  apportioned.  Smith  v. 
Worcester,  182  Mass.  232,  59  L.R.A.  728, 
65  N.  E.  40. 

The  rule  of  apportionment  of  the  cost  of 
a  local  improvement  among  the  parcels  of 
land  benefited  thereby  rests  in  the  discretion 
of  the  legislature.  The  discretion  of  thnt 
body  in  this  behalf  is  commensurate  with 
the  broad  domain  of  legislative  power.  It 
may  lawfully  prescribe  any  method  of  ap- 
portionment, when  not  constitutionally  re- 
stricted, which  it  chooses  and  deems  just  and 
equitable.  Bauman  v.  Ross,  167  U.  S.  548, 
42  L.  ed.  270,  17  Sup.  Ct.  Rep.  966;  Kin^ 
V.  Portland,  38  Or.  402,  55  LuR.A.  812,  r,3 
Pac.  2;  Kansas  City  v.  Gibson,  66  Kan.  501, 
72  Pac.  222;  Union  P.  R.  Co.  v.  Abilene, 
78  Kan.  820,  98  Pac.  224;  Woodbridge  y. 
Detroit,  8  Mich.  274;  Thomas  v.  Gain,  35 
Mich.  155,  24  Am.  Rep.  635;  Hammett  v. 
Philadelphia,  65  Pa.  146,  3  Am.  Rep.  615. 

In  the  exercise  of  the  power  of  assess- 
ment by  municipal  corporations,  the  legis- 
lative discretion  in  apportioning  the  burden 
according  to  benefits  is  unfettered  and  broadL 
Reeves  v.  Wood  County,  8  Ohio  St.  333. 

The  authorities  establish  the  proposition, 
said  the  court  in  Daily  v.  Swope,  47  Miss. 
367,  that  a  special  assessment  to  defray 
the  cost  of  a  local  improvement  may  be 
made  by  the  legislature  on  the  basis  of 
benefits,  and  that  the  legislature  is  not  re- 
stricted to  any  one  mode  of  apportionment. 

The  power  of  the  legislature  to  impose  the 
entire  cost  of  the  construction  of  a  sewer 
upon  such  principle  or  rule  of  apportion- 
ment as  it  shall  prescribe  cannot  be  doubted. 
Unless  restricted  in  the  choice  of  methods, 
it  may  adopt  any  rule  or  principle  of  ap- 
portionment, in  imposing  the  cost  or  a  part 
of  the  cost  of  an  improvement  in  a  munici- 
pality, whether  regulating,  grading,  or  pav- 
ing a  street,  or  constructing  a  sewer,  that  it 
determines  to  be  just  and  equitable.  Peop^ 
ex  rel.  Scott  v.  Pitt,  169  N.  Y.  521,  58 
L.R.A.  372,  62  N.  E.  662,  afl5rming  64  App, 
Div.  316,  72  N.  Y.  Supp.  191. 

Any  mode  of  assessment  upon  abutting 
property  for  the  cost  of  a  street  improve- 
ment,  which   the   legislature   may  provide, 
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whether  the  front -foot  rule  or  another,  may 
lawfully  be  resorted  to  in  apportioning  the 
charge,  provided  the  assessment  does  not 
exceed  the  amount  of  special  benefits  con- 
ferred by  the  improvement  upon  the  prop- 
erty assessed.  Indianapolis  v.  Holt,  355 
Ind.  222,  57  N.  E.  966,  988,  1100. 

The  mode  in  which  provision  is  made  for 
necessary  repairs  to  streets,  provided  only 
it  operates  equally  and  uniformly,  is  in 
the  discretion  of  the  legislature.  Hart  v. 
Gaven,  Iz  Cal.  476. 

It  is  entirely  competent  for  the  legisla- 
ture to  authorize  municipal  corporations  to 
assess  the  whole  or  any  portion  of  the  ex- 
pense of  local  street  improvements  upon  the 
property  deemed  to  be  particularly  and  es- 
pecially benefited  thereby,  in  proportion  to 
the  benefits  received,  if  in  the  judgment  of 
the  legislature  that  rule  of  apportionment  is 
most  just  and  equitable.  Hoyt  v.  East 
Saginaw,  19  Mich.  39,  2  Am.  Rep.  76. 

A  statute  authorizing  a  municipal  cor- 
poration to  grade  and  improve  the  city 
streets,  and  to  assess  the  expense  of  doing 
80  among  the  owners  and  occupants  of  the 
land  benefited  by  the  improvement,  in  pro- 
portion to  the  amount  of  benefits  conferred, 
is  constitutional.  People  ex  rel.  Griffin  v. 
Brooklyn,  4  N.  Y.  419,  65  Am.  Dec.  266; 
Hill  v.  HigdoD,  6  Ohio  St  243,  67  Am.  Dec. 
289. 

No  constitutional  limitation  in  the  state 
of  Missouri  prohibits  the  use  of  the  area 
rule  of  apportionment  of  the  cost  of  dis- 
trict sewers,  as  provided  by  a  charter  grant- 
ed by  the  legislature  to  the  city  of  St. 
Joseph.  St.  Joseph  use  of  Gibson  v.  Far- 
rell,  106  Mo.  437,  17  S.  W.  497. 

And  acts  of  the  legislature  autliorizing 
the  apportionment  of  assessments  for  local 
improvements  according  to  the  frontage  of 
abutting  property  are  equally  constitutional 
and  valid,  if  not  expressly  prohibited  in  the 
organic  law.  Montgomery  v.  Moore,  140 
Ala.  638,  37  So.  291 ;  St.  Joseph  v.  Anthony, 
30  Mo.  537]  St.  Joseph  v.  O'Donoghue,  31 
Mo.  345;  Powell  v.  St.  Joseph,  31  Mo.  347; 
^lagee  y.  Com.  46  Pa.  358;  Wray  v.  Pitts- 
burgh, 46  Pa.  365. 

An  act  of  the  legislature  authorizing  the 
imposition  of  assessments  upon  property 
along  the  line  of  a  local  improvement,  to 
pay  the  cost  of  such  improvement,  violates 
no  provision  of  the  Constitution  by  prescrib- 
ing a  different  method  for  laying  such  as- 
sessments than  one  based  upon  special  bene- 
fits conferred.  Kansas  City  v.  Gibson,  00 
Kan.  501,  72  Pac.  222. 

A  provision  in  a  municipal  charter  enact- 
ed -by  the  legislature,  directing  and  au- 
thorizing the  assessment  and  levy  by  a 
board  of  sewer  commissioners,  by  direct  tax 
or  assessment  on  the  property  located  or 
fronting  on  the  street  through  which  any 
sewer  may  be  laid  or  built,  of  a  definite  and 
precise  sum  per  linear  foot,  is  constitutional 
and  valid,  inasmuch  as  the  legislature  has 
an  unrestricted  choice  of  methods  in  appor- 
tioning the  cost  of  a  local  improvement, 
and  unlimited  power  to  impose  the  entire 
or  anv  part  of  the  cost  thereof  upon  abut- 
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ting  property.  People  ex  rel.  Scott  v.  Pitt, 
169  N.  Y.  521,  58  L.R.A.  372,  62  N.  E.  602, 
affirming  64  App.  Div.  316,  72  N.  Y.  Supp. 
191. 

In  the  absence  of  any  constitutional  pro- 
vision forbidding  it  to  do  so,  the  power  and 
discretion  of  the  legislature  to  impose,  or 
authorize  ttie  imposition  of,  special  assess- 
ments upon  adjacent  property  to  defray  the 
cost  of  local  improvements,  according  to  the 
front-foot  rule,  is  unrestrained.  Emery  v. 
San  Francisco  Gas  Co.  28  Cal.  345;  Emery 
V.  Bradford,  29  Cal.  75 ;  Walsh  v.  Mathews, 
29  Cal.  123;  Hadley  v.  Dague,  130  Cal.  207, 
62  Pac.  500;  Banaz  v.  Smith,  133  Cal.  102, 
65  Pac.  309;  Union  P.  R.  Co.  v.  Abtlene,  78 
Kan.  820,  98  Pac.  224;  Rutherford  v.  Ham- 
ilton, 97  Mo.  543,  11  S.  W.  249;  Langstroth 
V.  Philadelphia,  1  W.  N.  C.  166;  Rolph  v. 
Fargo,  7  N.  D.  640,  42  L.R.A.  640,  76  N. 
W.  242;  Roberts  v.  First  Nat.  Bank,  8  N.  D. 
504,  79  N.  W.  1049;  Tripp  v.  Tankton,  10 
S.  D.  516,  74  N.  W.  447. 

The  legislature  by  statute  may  authorize 
municipal  corporations  to  assess  the  cost  of 
street  improvements  against  abutting  lands 
and  lots  by  the  running  foot,  without  re- 
gard to  benefits  or  the  area  of  the  assessed 
property;  and  assessments  laid  pursuant 
thereto  will  be  valid.  Kirkland  v.  Board  of 
Public  Works,  142  Ind.  123,  41  N.  E.  374. 

A  rule  of  apportionment  according  to 
frontage,  even  if  it  docs  work  inequality, 
does  not  invalidate  an  assessment,  if  the 
legislature  has  authorized  or  commanded  it 
to  be  employed.  St<ite,  Sigler,  Prosecutor, 
V.  Fuller,  34  N.  J.  L.  227. 

When  the  power  of  the  legislature  to  levy 
special  assessments  for  local  improvements 
in  municipalities  is  not  limited  by  the  Con- 
stitution, it  is  competent  not  only  for  the 
legislature  to  impose  such  assessments  upon 
adjoining  property,  but  also  to  apportion 
the  assessment  by  the  foot  frontage  of  the 
assessed  property,  or  in  any  other  manner 
that  the  legislature  may  see  fit  to  adopt. 
Winona  &  St.  P.  R.  Co.  v.  Watertown,  1  S. 

D.  46,   44   N.   W.    1072. 

The  legislature  has  discretionary  power 
to  prescribe  the  mode  of  apportioning  an  as- 
sessment for  a  local  improvement,  either  ac- 
cording to  valuation  or  to  frontage.  State, 
Sigler,  Prosecutor,  v.  Fuller,  supra;  Mon- 
roe Countv  V.  Harrell,  147  Ind.  500,  46  N. 

E.  124;   Motz  v.  Detroit,   18  Mich.  495. 
The  legislature  has  the  power  to  direct  an 

assessment  to  be  made  for  the  cost  of  a  lo- 
cal improvement  upon  the  property  charged, 
either  pro  rata  according  to  the  foot  front- 
age, or  in  proportion  to  the  benefit  received. 
Re  Klock,  80  App.  Div.  24,  51  N.  Y.  Supp. 
897. 

There  is  no  constitutional  restraint  upon 
the  legislature,  which  prevents  its  author- 
izing a  municipality  to  levy  local  assess- 
ments for  the  cost  of  sewers  and  street  im- 
provements according  to  either  the  front* 
foot  rule  or  the  area  rule  of  apportionment. 
St.  Joseph  use  of  Gibson  v.  Farrell,  106  Ma 
437,  17  S.   W.  497. 

If  there  are  no  constitutional  restrictions 
in   the  way, — and    in  Montana    there    are 
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none, — and  nothing  in  the  nature  and  cir- 
cumstances of  the  particular  case  to  make 
an  assessment  of  the  cost  of  a  local  im- 
provement upon  the  property  benefited  in 
proportion  to  its  superficial  area  work 
manifest  injustice,  it  may  be  regarded  as 
settled  as  within  the  competency  of  the 
legislature  to  provide  that  the  assessment 
be  made  by  such  method.  McMillan  v. 
Butte,  30  Mont.  220,  76  Pac.  203. 

A  state  legislature,  if  untrammeled  by 
any  constitutional  limitation,  may,  at  will 
and  in  its  discretion,  direct  assessments  for 
the  cost  xyf  local  improvements  to  be  laid 
in  proportion  to  the  frontage,  the  area,  or 
the  market  value  of  tile  assessed  property. 
Bauman  v.  Ross,  167  U.  S.  548,  42  L.  ed. 
270,  17  Sup.  Ct.  Rep.  966;  Webster  v.  Far- 
go, 181  U.  S.  394,  46  L.  ed.  912,  21  Sup. 
Ct.  Rep.  623;  Seattle  v.  Kelleher,  195  U. 
S.  351,  49  L.  ed.  232,  25  Sup.  Ct.  Rep.  44: 
Voris  V.  Pittsburg  Plate  Glass  Co.  163  Ind. 
599,  70  N.  E.  249;  Meier  v.  St.  Louis,  180 
Mo.  391,  79  S.  W.  955;  Heman  Constr.  Co. 
V.  Wabash  R.  Co.  206  Mo.  172,  12  L.R.A. 
(N.S.)  11 2,.  121  Am.  St.  Rep.  649,  104  S. 
W.  67, 12  A.  &  E.  Ann.  Cas,  630. 

The  legislature,  in  authorizing  a  public 
improvement  and  an  assessment  upon  neigh- 
boring property  to  pay  for  it,  is  not  limit- 
ed to  any  particular  method  in  making  the 
assessment,  but,  at  its  election,  may  adopt 
as  the  measure  the  front-foot,  the  square 
foot,  the  acreage,  or  the  ad  valorem  rule  of 
assessment.  Sinton  v.  Ashbury,  41  Cal. 
625;   Daily  v.  Swope,  47  Miss.  367. 

The  legislature  mav  constitutionally  fix 
upon  a  basis  of  apportionment  of  local  as- 
sessments for  local  improvements  according 
to  some  definite  standard  applied  through 
a  measurement  of  length,  quantity,  or  value 
to  the  assessed  property.  English  v.  Wil 
mington,  Qellarv.   (Del.)   63,  37  Atl.  168. 

In  the  opinion  of  the  court  in  Matting- 
ly  V.  District  of  Columbia,  97  U.  S.  687,  24 
L.  ed.  1098,  it  is  no  longer  an  open  ques- 
tion but  that  the  legislative  power  may  di- 
rect special  assessments  for  local  road  and 
street  improvements  to  be  made  in  propor- 
tion to  the  frontage,  area,  or  market  value 
of  the  adjoining  property,  at  its  discretion. 

It  is  conceded  on  all  sides,  said  the  court 
in  Baltimore  v.  Johns  Hopkins  Hospital,  56 
Md.  1,  to  be  the  province  of  the  legislature 
to  proscribe  how  an  apportionment  of  a 
special  assessment  for  street  paving  shall 
be  made,  and  it  may  adopt  either  the  front 
foot  rule,  or  the  area  of  the  fronting  lots, 
or  their  value,  inclusive  or  exclusive  of  thp 
buildings  upon  them,  as  the  rule  or  stand- 
ard, at  its  election.  Occasional  hardships 
may  result  from  the  adoption  of  any  one 
of  these  modes,  but  the  authorities  are 
united  in  the  conclusion  that  any  of  them 
may  lawfully  be  made  the  basis  of  the  ap- 
portionment. 

There  is  no  constitutional  limitation  upon 
the  power  of  the  legislature  to  provide  for 
the  working,  opening,  repairing,  and  im 
proving  of  public  highways,  streets,  and 
roads,  and  for  the  meeting  of  the  expense 
of  doing  sn:  nil  this  rests  in  the  sound  dis- 
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cretion  of  that  body,  and  the  maxim,  8alu$ 
populi  suprema  lex,  applies.  Hayden  v.  At- 
lanta, 70  Ga.  817. 

While  the  taxing  power  is  limited  or  cir- 
cumscribed by  a  constitutional  rule  requir- 
ing uniform  and  ad  valorem  taxation;  and 
the  power  of  eminent  domain  by  the  prohi- 
bition of  taking  private  property  for  pub- 
lic use  without  making  just  compensation, — 
the  power  to  have  worked,  opened,  repaired, 
and  improved  the  public  highways,  streets 
and  roads,  according  to  the  court  in  Har- 
den V.  Atlanta,  supra,  may  be  exercised  by 
the  legislature  in  such  manner  and  way  and 
in  such  circumstances  as  it  may  deem  best. 

Although  a  charge  upon  property,  of  the 
cost  of  a  local  improvement,  may  exceed  the 
benefit  conferred  by  such  improvement  up- 
on the  assessed  property,  nevertheless,  if  it 
is  made  under  the  authority  and  dii-ectiou 
of  the  legislature,  in  the  exercise  of  an 
undoubted  legislative  power,  it  cannot  be 
invalidated  by  proof  that  the  charge  was 
unequal,  unjust,  or  even  arbitrary.  Genet 
v.  Brooklyn,  99  N.  Y-  296,  1  N.  E.  777. 

IX.  The    binding    quality    of   statutory 
rules  of  apportionment. 

a.  In  general. 

Authority  to  levy  an  assessment  for  the 
cost  of  a  local  improvement  is  purely  statu- 
tory, and  no  assessment  other  than  that 
which  the  statute  authorizes -can  be  made, 
Niklaus  v.  Conkling,  118  Ind.  289,  20  N.  K. 
797 ;  Frankfort  v.  State,  128  Ind.  438,  27  X. 
E.  1115. 

The  power  to  levy  assessments  to  pay  for 
local  improvements  exists  only  where  it  is 
distinctly  conferred  by  legislative  authoritv. 
Stebbins  v.  Kay,  123  N.  Y.  31,  25  N.  E.  207, 
reversing  51  Hun,  589,  4  N.  Y.  Supp.  566. 

In  order  to  make  an  assessment  a  lien 
upon  the  property  assessed,  the  statute  au- 
thorizing the  imposition  of  such  assessment 
must  be  strictly  pursued.  Fitzgerald  v. 
Sioux  City,  125  Iowa,  396,  301  N.  W.  2C8. 

The  legislature,  in  authorizing  munici- 
palities to  levy  assessments  for  the  cost  of 
public  or  local  improvements  upon  the  prop- 
erty in  a  particular  district,  may  prescribe 
a  .rule  of  apportionment,  either  according 
to  special  benefits  conferred  upon  the  as- 
sessed property  by  the  improvement,  or  pro- 
portionally to  its  lineal  frontage  upon  tlie 
line  of  the  improvement,  at  its  election;  and 
in  either  case  an  assessment  by  any  other 
method  than  the  one  prescribed*  in  the  gov- 
erning statute  will  be  invalid.  Crawfords- 
ville  Music  Hall  Asso.  v.  Clements,  12  Ind. 
App.  464,  39  N.  E.  540,  40  N,  E.  752;  Co- 
burn  v.  Bossert,  13  Ind.  App.  339,  40  N.  E. 
281. 

Whenever  the  legislature  by  statute  pre- 
scribes the  rule  or  method  of  apportioning 
a  special  assessment  for  a  local  improve- 
ment, that  rule  or  method,  and  none  other, 
must  be  adopted  and  followed,  or  else  the  ai«- 
sessment  will  not  be  valid.  Joves  v.  Shad- 
burn,  11  Ky.  L.  Rep.  802,  13'S.  W.  561; 
Marshall    v.    Barber    Asphalt     Paving    Ca 
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(Ky.)  66  S.  W.  182;  Barber  Asphalt  Pav- 
ing Co.  V.  Watt,  51  La.  Ann.  1345,  20  So. 
70;  Moody  v.  Chadwick,  52  La.  Ann.  1888, 
28  So.  301;  State  ex  rel.  Cunningham  v. 
District  Ct.  29  Minn.  62,  11  N.  W.  133; 
Fowler  v.  St.  Joseph,  37  Mo.  228;  Stebbins 
V,  Kay,  supra;  Re  Klock,  30  App.  Div.  24, 
61  N.  Y.  Supp.  897;  Re  Wheeler,  39  Misc. 
484,  80  N.  Y.  Supp.  204;  Jones  v.  Holzap- 
fel,  11  Okla.  406,  68  Pac.  611;  Blanchard  v. 
Barre,  77  Vt.  420,  60  Atl.  970. 

An  assessment  made  by  a  municipal  cor- 
poration under  an  arbitrary  rule  is  void, 
when  the  statute  which  autliorizes  the  as- 
sessment to  be  made  at  all  lavs  down  an- 
other  and  difTercnt  rule  of  making  it.  State 
ex  rel.  Sha'inon  v.  District  Ct.  Judges,  51 
Minn.  639,  53  N.  W.  800,  55  N.  W.  122. 

When  commissioners  of  assessment  adopt 
a  principle  of  apportionment  not  sanctioned 
by  the  law  defining  their  duties, — as,  for 
example,  the  front-foot  rule,  when  they  are 
required  to  assess  the  real  estate  on  prin- 
ciples of  equity  and  according  to  the  damage 
or  the  benefit  to  the  owners  of  the  assessed 
property, — the  assessment  is  void.  State, 
Culver,  Prosecutor,  v.  Bergen,  29  N.  J.  L. 
260;  State,  Vanhorn,  Prosecutrix,  v.  Bergen, 
30  N,  J.  L.  307. 

When  assessors  adopt  erroneous  rules  as 
the  basis  of  making  an  assessment  upon 
property  bencflted  by  such  a  local  improve- 
ment as  the  construction  of  a  sewer,  and  in 
so  doing  violate  the  spirit  and  intent  of 
statutory  provisions  requiring,  as  near  as 
may  be,  a  just  and  equitable  assessment  in 
proportion  to  the  advantages  which  the 
owner  assessed  may  be  deemed  to  derive 
from  the  work,  the  courts  will  set  the 
assessment  aside.  Clark  y.  Dunkirk,  12 
Hun,  181. 

When  the  legislature  limits  a  municipal 
corporation,  in  assessing  by  the  front-foot 
rule  the  cost  and  expense  of  widening  and 
extending  a  street,  to  imposing  the  burden 
upon  property  immediately  abutting  on  the 
part  improved,  it  has  no  power,  by  declar- 
ing other  property  specially  beneflted,  even 
if  it  really  is,  to  assess  such  other  property, 
although  it  might  lawfully  have  done  so 
had  it  adopted  the  rule  of  benefits,  instead 
of  the  frontage  rule.  Klein  v.  Cincinnati, 
7    Ohio  C.  C.  266. 

W'hen  the  statute  requires  the  expense 
of  grading  a  city  street  preparatory  to  lay- 
ing a  sidewalk  thereon,  to  be  met  by  a  levy 
upon  all  the  taxable  real  estate  within  the 
corporate  limits,  a  special  assessment  upon 
abutting  lots,  according  to  their  frontage, 
to  pay  for  such  an  improvement,  is  illegal 
and  void.  Keys  v.  Neodesha,  64  Kan.  681, 
68   Pac.   625. 

If  the  legislature  limits  the  amount  of 
an  assessment  which  a  municipality  is 
authorized  to  impose  on  abutting  property 
for  the  construction  of  a  sewer,  to  a  stated 
maximum  for  each  front  foot,  that  limit 
cannot  be  exceeded,  whether  the  assessment 
is  laid  by  the  front-foot  rule,  or  in  propor- 
tion to  benefits,  or  ad  valorem,  Toledo  use 
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of  Gates  v.  Lake  Shore  &  M.  S.  R.  Co.  4 
Ohio  C.  C.  113, 

If  a  statute  requires  assessments  for  the 
cost  of  local  improvements  not  to  exceed 
a  stated  percent^e  of  the  enhanced  value 
of  the  assessed  property  due  to  such  im- 
provements, an  assessment  by  the  front-foot 
rule  must  be  kept  within  the  statutory  limit 
thus  set.  Connor  v.  Cincinnati,  5  Ohio  C. 
D.  199. 

Notwithstanding  a  statute  providing  for 
the  opening  and  improving  of  a  public  high- 
way authorizes  the  cost  to  be  assessed  pro 
rata  according  to  the  frontage,  upon  the 
property  abutting  upon  the  highway  and 
upon  other  property  specially  benefited,  ac- 
cording to  the  judgment  of  the  assessors 
as  to  what  is  equitable,  when  such  statute 
requires,  in  addition,  the  assessors  to  cer- 
tify certain  facts  in  reporting  the  assess- 
ment, the  certificate  is  such  a  necessary  and 
integral  part  of  a  valid  assessment  under 
the  statute  that  the  omission  from  it  of 
any  statement  which  the  statute  requires  it 
to  contain  is  fatal  to  the  assessment.  Cteb- 
bins  V.  Kay,  supra.  Here,  said  the  court,  a 
certificate  as  to  certain  facts  is  required, 
and  this  requirement  is  entirely  ignored. 
The  requirement,  too,  is  a  material  one;  it 
is  mandatory,  not  directory.  It  served  as  a 
protection  to  the  taxpayer.  The  legislature 
desired  the  commissioners  to  make  a  solemn 
declaration  that  they  had  done  their  duty. 
To  them  was  confided  not  merely  a  bare 
computation.  It  was  their  duty  to  lay  such 
assessments  upon  adjacent  property  as 
seemed  to  them  equitable.  It  was,  there- 
fore, provided  that  they  should  certify  that 
the  figures  they  had  set  down  opposite  the 
several  lots  were  the  apportionment  and  as- 
sessments made  by  them  as  directed  in  the 
act. 

h.  The  front'foot  rule. 

m 

The  legislature,  as  has  been  seen,  has,  ^rhen 
not  hampered  by.  a  constitutional  restric- 
tion, a  perfect  right  to  prescribe  the  front- 
foot  rule  of  assessment. 

The  cost  of  a  street  improvement  may 
by  law,  in  proper  cases,  be  apportioned  to 
the  property  benefited  by  it,  by  a  more 
mathematical  calculation,  according  to  a 
certain  rate  the  front  foot.  Garvin  v. 
Daussman,  114  Ind.  429,  5  Am.  St.  Rep.  637, 
16  N.  E.  826. 

An  assessment  to  defray  the  cost  of  a 
local  improvement,  laid  upon  abutting  prop- 
erty in  proportion  to  its  frontage,  under 
statutory  authority  prescribing  that  method 
of  apportionment,  is  valid.  Hayden  v.  At- 
lanta, 70  Ga.  817;  Coburn  v.  Bossert,  13 
Ind.  App.  359,  40  N.  E.  281;  Ludlow  v.  Cin- 
cinnati Southern  R.  Co.  78  Ky.  357;  Audi- 
tor General  v.  Wellman,  160  Mich.  512,  125 
N.  W.  392. 

The  amount  and  value  of  the  benefits  con- 
ferred by  a  street  improvement  upon  abut- 
ting property  assessed  to  pay  for  it  may, 
if  the  legislature  so  directs  by  statute,  be 
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properly  and  fairly  measured  by  the  front- 
age of  such  property  upon  the  line  of 
the  work,  and  the  assessment  may  equi- 
tably be  made  in  proportion  to  sucli  front- 
age.    New  Albany  v.  Cook,  29  Ind.  220. 

A  statute  authorizing  tlie  assessment  of 
abutting  property  for  tlie  cost  of  street  im- 
provements according  to  the  front-foot  rule 
is  constitutional,  provided  tlie  assessment 
made  under  its  operation  docs  not  exceed 
the  benefits  conferred  upon  the  assessed 
property  by  the  improvement.  Deane  v.  In- 
diana Macadam  &  Constr.  Co.  101  Ind.  371, 
08  N.  E.  686. 

The  principle  of  distributing  the  cost  of 
a  local  improvement,  or  a  part  of  it,  upon 
property  located  on  the  street  where  the 
improvement  is  made,  according  to  the 
frontage  of  the  lots,  or  upon  the  basis  of  a 
specified  sum  per  linear  foot,  is  within  tlie 
power  and  discretion  of  the  legislature  to 
adopt;  and  as  long  as  tlie  burden  is  less 
than  the  actual  cost  of  the  improvement  in 
front  of  the  lot,  tlie  landowner  has  no  just 
ground  of  complaint.  People  ex  rel.  Scott 
V.  Pitt,  169  N.  Y.  521,. 58  L.R.A.  372,  62 
N.  E.  662,  amnning  64  App.  Div.  316,  72 
N.  Y.  Supp.  191. 

When  a  statute  requires  a  special  assess- 
ment to  be  levied  according  to  the  front-foot 
rule,  no  lien  is  acquired  if  a  diilerent  meth- 
od of  levying  the  assessment  is  adopted. 
Fitzgerald  v.  Sioux  City,  125  Iowa,  396,  101 
N.  W.  268. 

An  assessment  for  the  cost  of  macadamiz- 
ing a  city  street  is  illegal  and  void,  if  laid 
in  proportion  to  the  amount  of  benefits  re- 
ceived by  the  assessed  property  from  the 
improvement,  when  the  municipal  charter 
expressly  commands  all  assessments  for 
street  improvements  to  be  laid  upon  the  lots 
of  land  abutting  on  the  line  of  the  improve- 
ment, and  in  proportion  to  the  number  of 
front  feet  of  each  lot.  Lill  v.  Chicago,  29 
111.  31. 

When  a  municipal  charter  provides  that 
the  expense  of  making  street  improvements 
shall  be  levied  upon  abutting  property,  not 
according  to  its  value,  but  according  to  its 
frontage  on  the  line  of  the  improvement,  an 
assessment  for  such  an  improvement  ad  va- 
lorem is  unauthorized  and  void.  Wilson  v. 
Seattle,  2  Wash.  643.  27  Pac.  474. 

When  a  statute  requires  the  cost  of  a 
street  pavement  to  be  borne,  three  fourths 
by  the  owners  of  the  property  fronting  on 
the  work,  in  equal  proportions,  according  to 
the  running  foot  front,  an  assessment  based 
upon  the  measurement  of  each  square  of 
ground  fronting  on  the  street  as  completed 
is  invalid  because  contrary  to  the  express 
terms  of  the  autliorizing  statute.  Barber 
Asphalt  Paving  Co.  v.  Watt,  51  La.  Ann. 
1345,  26  So.  70;  Moody  v.  Chadwick,  52 
La.  Ann.  1888,  28  So.  361. 

An  assessment  by  the  front-foot  rule 
when  authorized  by  a  statute  in  force  at  the 
time  a  local  iinprovomeiit  is  ordained  is 
valid:  and  it  is  not  invalidated  by  the  cir- 
cTimstance  that  sucli  statute  was  chancfed 
before  the  laving  of  the  assessment,  so  as  to 
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require  assessments  of  that  character  to  be 
apportioned  according  to  benefits.  Elini  t. 
Cincinnati,  2  Ohio  C.  D.  283. 

A  statute  prescribing  the  front-foot  rule 
of  apportionment  for  the  cost  of  a  street 
improvement  upon  the  property  abutting 
upon  the  line  of  the  work  does  not  author- 
ize any  assessment  upon  property  fronting 
upon  a  break  in  the  line  of  improvement, 
upon  which  no  work  is  done.  Salem  t. 
Henderson,  13  Ind.  App.  563,  41  N.  E.  1062. 

When  a  municipality  ordains  the  im- 
provement of  a  street  under  a  statute  re- 
quiring the  cost  of  such  an  improvement 
to  be  apportioned  to  the  front  foot  of  the 
property  fronting  upon  such  improvement, 
the  mere  fact  that  the  city  council  may 
have  entertained  an  erroneous  opinion  as  tj 
how  the  cost  of  the  improvement  should  he 
apportioned  does  not  in  the  slightest  de- 
gree affect  the  validity  of  the  ordinance  in 
so  far  as  it  orders  the  improvement  and 
fixes  the  bounds  of  the  territory  to  be 
charged  with  the  cost  of  making  it.  Glea* 
son  V.  Darnett,  100  Ky.  125,  50  S.  W.  67. 

o.  The   rule   of   henefits, 

A  statute  relating  to  special  assessments 
for  street  improvements,  which  requires  a 
city  council  to  ascert^iin  the  cost  of  an  im- 
provement, and  what  portion  of  such  cost 
shall  be  assessed  on  adjoining  property,  and 
to  assess  such  portion  upon  such  property 
as  provided  by  law  or  ordinance  of  such 
city,  does  not  require  an  assessment  of  the 
total  cost  t9  be  made  upon  abutting  prop- 
erty by  the  front-foot  rule,  but  empowtra 
tlie  city  council  to  lay  the  assessment  sole- 
ly with  reference  to  the  benefit  to  the  prop- 
erty taxed  from  the  improvement,  and  is 
therefore  open  to  no  constitutional  objec- 
tion. Burlington  Sav.  Bank  v.  Clinton,  104 
Fed.  269. 

A  statute  requiring  a  special  assessment 
for  a  local  improvement  to  be  measured  by, 
and  not  to  exceed,  the  special  benefits  ac- 
cruing  to  the  assessed  property  from  such 
improvement,  and  in  no  case  to  go  beyohd 
a  stated  sum  the  front  foot  along  the  line 
thereof,  is  in-  no  wise  obnoxious  to  a  con- 
stitutional prohibition  against  all  assei^^- 
ments  for  the  cost  of  local  improvements  in 
excess  of  the  increased  value  of  the  assessrJ 
property  by  reason  of  the  special  benefits 
derived  from  the  same.  Inge  v.  Board  of 
Public  Works,  135  Ala.  187,  93  Am.  Sl 
Rep.  20,  33  So.  678. 

A  provision  in  a  municipal  charter  re- 
quiring assessments  for  street  improvements 
against  abutting  property  to  be  made  in 
proportion  to  the  amount  of  the  beneBts 
accruing  to  the  abutting  owner  is  not  in 
conflict  with  a  constitutional  requirement 
that  such  assessments  shall  not  be  in  excess 
of  the  increased  value  of  the  assessed  prop- 
erty by  reason  of  the  special  benefits  de- 
rived from  such  improvements.  Harton  t. 
Avondale,  147   Ala.   458,  41   So.  034, 

When  the  legislature,  by  statute,  requires 
a   municipality,    in    assessing   property  for 
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the  cost  of  local  improvements,  to  assess  it 
in  proportion  to  tlie  benefits  conferred  upon 
it  by  the  improvement,  no  other  method  of 
levying  the  assessment  will  produce  a  valid 
one.     Delaware  &  H.  Canal  Co.  v.  Buffalo, 

39  App.  Div.  333,  66  N.  Y.  Supp.  970. 
When  a  statute  directs  a  board  of  asses- 
sors, in  assessing  the  cost  of  the  construc- 
tion of  a  sewer,  to  assess  it  upon  the  land 
benefited  by  such  construction,  in  propor- 
tion to  such  benent,  the  assessors  are  bound 
to  take  as  their  rule  and  guide  in  making 
their  assessment  the  benefits  conferred  by 
the  sewer  upon  the  property  assessed,  and 
assess  it  according  to  such  benefits;  and 
if  they  adopt  any  other  method,  the  assess- 
ment shall  be  void  because  made  upon  an 
erroneous  principle.  People  ex  rel.  Keim  v. 
Desmond,  186  N.  Y.  232,  78  N.  E.  857. 

When  the  legislature,  by  general  or 
special  statute,  or  in  a  mimicipal  charter, 
commands  assc$9sments  upon  property  to 
pay  for  local  improvements  to  be  laid  in 
proportion  to  the  benefits  they  confer  upon 
the  property  charged,  all  such  assessments 
imposed  without  regard  to  beneflts,  arbi- 
trarily, according  to  the  front-foot  rule  are 
invalid  and  void.  Clapp  v.  Hartford,  35 
Conn.  66;  St.  John  v.  East  St.  Louis,  50  111. 
92;  Crawfordsville  Music  Hall  Asso.  v. 
Clements,  12  Ind.  App.  464,  39  N.  E.  640, 

40  N.  E.  752;  Des  Moines  llnion  R.  Co.  v. 
Des  Moines,  140  Iowa,  218,  118  N.  W.  293; 
State,  Malone,  Prosecutor,  v.  Jersey  City, 
28  N.  J.  L.  500;  State,  Ogden,  Prosecutor,  v. 
Hudson,  29  N.  J.  L.  104;  State,  Zabriskie, 
Prosecutor,  v.  Hudson,  29  N.  J.  L.  115; 
State  v.  Hudson,  29  N.  J.  L.  117;  State, 
Speer,  Prosecutor,  v.  Passaic,  38  N.  J.  L. 
168;  State,  New  Brunswick  Rubber  Co., 
Prosecutor,  v.  Street  &  Sewer  C'omrs.  38  N. 
J.  L.  190,  20  Am.  Rep.  380;  Re  Klock,  30 
App.  Div.  24,  61  N.  Y.  Supp.  897 ;  Clinmber- 
lain  V.  Cleveland,  34  Ohio  St.  651 ;  Harris- 
burg  V.  Adams,  6  Pa.  Dist.  R.  379;  Fraser 
▼.  Pittsburg,  41  Pa.  Super.  Ct.  103;  State 
ex  rel.  Moore  v.  Ashland,  88  Wis.  699,  60 
N.   W.   1001. 

The  case  of  State,  Ogden,  Prosecutor,  v. 
Hudson,  supra,  was  taken  upon  writ  of 
error  to  the  court  of  errors  and  appealH, 
and  the  judgment  in  it  was  reversed,  but 
only  in  so  far  as  it  had  held  the  ordinance 
or  ordinances  of  the  city  of  Hudson,  under 
which  the  improvements  were  made,  were 
valid  and  lawful,  and  had  refused  to  set 
them  aside.  The  decision  that  the  assess- 
ments were  unlawful  because  made  in  ac- 
cordance with  the  front- foot  rule,  instead 
of  according  to  benefits,  was  in  effect  af- 
firmed by  the  court  of  errors  and  appeals. 

A  municipal  ordinance  laying  assessments 
for  the  whole  or  a  part  of  the  cost  of  con- 
structing sewers,  sidewalks,  street  pave- 
ments, and  curbs,  upon  abutting  property 
according  to  the  front-foot  rule,  without 
providing  any  method  by  which  to  ascer- 
tain the  special  benefits  accruing  to  the  as- 
sessed property  from  such  improvements,  or 
whether  or  not  the  assessments  laid  accord - 
irtfr  to  frontflire  are  fair  and  reasonable,  is 
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null  and  void,  when  the  legislative  grant  of 
power  to  lay  assessments  for  the  cost  of  lo- 
cal improvements  requires  that  they  be  fair 
and  reasonable  and  proportioned  to  result- 
ing benefits.  Montgomery  v.  Foster,  133 
Ala.  687,  32  So.  610. 

An  assessment  for  the  construction  of  a 
sewer,  laid  upon  all  the  parcels  of  prop- 
erty within  a  limited  assessment  district,  is 
invalid  for  want  of  conformity  to  a  statute 
requiring  such  assessments  to  be  levied  in 
proportion  to  the  special  benefits  conferred 
by  the  sewer  upon  the  property  assessed, 
when,  by  reason  of  their  proximity  or  re- 
moteness, there  is  a  substantial  difference  in 
the  utility  of  the  sewer  to  the  different  par- 
cels, which  is  not  taken  into  account  in 
making  the  assessment.  Bennett  v.  Em- 
metsburg,  138  Iowa,  67,  116  N.  W.  682. 

If  a  municipal  board  empowered  to  assess 
the  cost  of  a  local  improvement  upon  the 
real  property  especially  benefited,  in  pro- 
portion, as  nearly  as  may  be,  to  the  extent 
of  the  benefit,  and  not  beyond  it,  adopts  ar-% 
bitrarily  a  method  of  apportioning  the  cost 
of  an  improvement  upon  a  basis  of  street 
frontage  only,  without  regard  to  bene6ts, 
the  determination  is  unauthorized  and  un- 
supported under  the  statute  by  which  it 
acts,  and  the  assessment  is  invalid.  State 
ex  rel.  Cunningham  v.  District  Ct.  29  Minn. 
62,  UN.  W.  133. 

When  the  statute  makes  it  the  duty  of 
commissioners  of  assessment,  in  assessing 
the  cost  of  a  local  improvement,  first  to  as- 
certain the  lands  benefited  by  such  improve- 
ment, and,  second,  to  adjudicate  the  amoimt 
each  parcel  is  to  pay  in  proportion  to  the 
benefits  it  receives,  their  failure  to  do  so, 
and  the  adoption  of  the  simple  frontage 
rule  of  assessment,  renders  the  assessment 
void.  State,  Water  Comrs.,  Prosecutors,  v 
Hudson,  27  N.  J.  L.  214;  State,  Malone, 
Prosecutor,  v.  Jersey  City,  supra. 

A  provision  in  a  municipal  charter  re- 
quiring commissioners  of  assessment  for  a 
street  improvement  to  examine  the  whole 
matter,  and  report  in  writing  to  the  com- 
mon council  what  real  estate  ought  to  be  as* 
sessed  for  such  improvement,  and  what  pro- 
portion of  its  expense  should  be  assessed  to 
each  separate  parcel,  and  directing  such  as- 
sessments to  be  laid  upon  the  land  and  real 
estate  benefited  by  the  improvement,  in  pro- 
portion to  the  benefits  received,  is  not  com- 
plied with  by  a  report  of  the  commission- 
ers showing  nothing  more  than  the  total 
cost  of  a  street  improvement,  and  the  items 
that  make  up  such  total,  and  then  the  as- 
sessments thereof  on  the  several  lots  in  pro- 
portion to  their  frontage  on  the  street;  and 
an  assessment  founded  thereon  is  void. 
Ibid. 

When  the  legislature  prescribes  by  stat- 
ute, as  the  legislature  of  New  York  did 
(Laws  1897,  chap.  414,  §  268),  the  method 
of  assessing  the  cost  of  a  village  sewer,  and 
directs  that  it  be  assessed  upon  lands  with- 
in the  district  marked  for  assessment,  in 
proportion,  as  nearly  as  may  be,  to  the  bene- 
fit each  parcel  or  lot  will  derive  from  the 
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improvement,  and  that  the  ratio  of  such 
l)cnetlt  shall  be  established,  the  statutory 
method  must  be  followed  in  order  that  the 
assessment  may  be  legal.  If,  instead,  the 
front-foot  rule  of  assessment  be  adopted,  the 
assessment  will  be  void.  Re  Wheeler,  39 
Misc.  484,  80  N.  Y.  Supp.  204. 

If  a  statute  conferring  power  upon  a  mu- 
nicipality to  make  special  assessr'ents  for 
street  improvements  limits  its  exercise  to 
the  benefits  conferred  by  the  improvements 
upon  the  property  assessed,  or  is  not  broad 
enough  to  enable  the  municipality  to  select 
the  mode  of  assessment, — in  either  case  an 
assessment  by  frontage  does  not  meet  the 
requirements  of  the  statute,  and  is  therefore 
invalid.  Violett  v.  Alexandria,  92  Va.  561, 
31  L.R.A.  382,  63  Am.  St.  Rep.  825,  23  S. 
£.  909. 

When  the  only  authority  that  a  munici- 
pal corporation  has  to  levy  special  assess- 
ments for  street  improvements  upon  abut- 
ting property  is  a  statute  which  requires 
such  assessments  to  be  laid  in  proportion  to 
the  benefits,  upon  the  property  benefited, 
sufficient  to  cover  the  total  expense  of  the 
work  to  the  center  of  the  street-  on  which  it 
fronts,  an  assessment  made  upon  the  basis 
of  the  number  of  lineal  feet  of  property 
fronting  on  a  proposed  street  improvement 
is  invalid  and  void.  Elma  y.  Carney,  9 
Wash.  460,  37  Pac.  707. 

Under  a  statute  requiring  the  cost  and 
expenses  of  a  local  improvement  to  be  met 
by  an  equitable  assessment  on  the  land 
fronting  on  the  improvement,  in  proportion 
to  the  benefits  received,  an  assessment  levied 
indiscriminately  on  all  the  property,  at  a 
certain  rate  per  lineal  foot,  without  the  ex- 
ercise of  any  judgment  on  the  part  of  the 
commissioners,  or  any  attempt  to  ascertain 
the  benefits  with  respect  of  particular  par- 
cels, is  invalid.  State,  Becker,  Prosecutor, 
T.  Gardner,  34  N.  J.  L.  327. 

When  a  municipal  charter,  in  granting 
power  to  levy  special  assessments  to  meet 
the  cost  of  local  improvements,  provides 
that  siLch  assessments  shall  not  exceed  the 
actual  benefits  derived  from  the  improve- 
ments, an  arbitrary  assessment,  in  a  given 
case,  of  the  actual  cost  of  an  improvement, 
without  a  fair  estimate,  upon  actual  view, 
of  the  benefit  accruing  to  each  parcel  of  the 
assessed  property,  is  a  fraud  upon  the  rule 
established  by  the  charter,  and  invalidates 
the  assessment.  Johnson  v.  Milwaukee,  40 
Wis.  315;  Watkins  v.  Zwietusch,  47  Wis. 
513,  3  N.  W.  35;  Liebermann  v.  Milwau- 
kee, 89  Wis.  336,  61  N.  W.  1112. 

In  Re  Klock,  30  App.  Div.  24,  51  N.  Y. 
Supp.  897,  Herrick,  J.,  reviewed  and  an 
alyzed  the  previous  decisions  in  the  state  of 
New  York  in  which  assessments  made  ac- 
cording to  the  front-foot  rule  were  sustained 
notwithstanding  the  rule  of  assessment  pre- 
scribed was  that  it  should  be  proportional 
to  benefits  conferred,  and  concluded  that 
they  all  fell  within  one  or  the  other  of  two 
classes,  namely,  either  where,  from  the  na- 
ture of  the  proceedings  before  the  court  un- 
der the  terms  of  the  statute  giving  it  juris- 
diction to  review,  the  question  could  not  be 
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considered,  or  else  cases  where  the  assessors 
really  made  their  assessment  proportional 
to  the  benefits,  using  the  front- foot  rule  as 
a  convenient  method  of  determining  such 
benefits,  and  where  the  benefits,  by  reason  of 
the  uniform  conditions  applying  to  the  as- 
sessed property,  were  substantially  alike  to 
all  parcels;  and  thereupon  he  concluded 
that  none  of  such  decisions  require  where 
the  assessment  is  commanded  to  be  made 
in  proportion  to  benefits,  and  there  is  a 
manifest  inequality  in  the  condition,  value, 
and  situation  of  the  different  parcels  of 
land  assessed,  that  an  assessment  maile 
purely  by  computation  of  frontage  should 
be  sustained. 

An  assessment  levied  upon  a  front-foot 
basis,  for  the  cost  of  constructing  a  system 
of  sewers,  which  the  statute  reqiiires  to  he 
justly  and  equitably  assessed  against  tlie 
owners  or  occupants  of  lands  deemed  to  be 
benefited  and  assessed,  upon  each  parcel  in 
proportion  to  the  benefits  which  have  been 
derived  from  the  improvement,  is  invalid 
and  void,  when  laid  upon  land  havin<;  a 
large  frontage  with  but  a  single  dwelling 
upon  it,  at  the  same  rate  the  front  foot  as 
other  lands  in  the  business  portion  of  the 
city  wholly  occupied  with  buildings,  and 
having  at  once  a  greater  need  and  a  greater 
benefit  from  the  sewers.  People  ex  rel.  Con- 
nelly V.  Reis,  109  App.  Div.  748,  96  N.  Y. 
Supp.   697. 

A  local  assessment  for  the  cost  of  alter- 
ing a  grade  in  improving  a  street,  which 
is  required  by  the  statute  to  show  upon 
its  face  that  the  assessment  does  not  exceed 
the  benefits  from  the  improvement,  is  void 
when  the  record  fails  to  show  affirmativelv 
that  the  ben<*fit8  were  taken  into  account 
and  fairly  estimated  in  makiifg  the  assess- 
ment.    Liebermann  v.  Milwaukee,  supra. 

It  is  fundamental  that  the  assessment 
of  benefits  shall  be  made  by  a  rule  of  ap- 
portionment prescribed  in  the  charter  of  a 
municipal  corporation;  and  where  the  rule 
of  actual  benefits  is  prescribed  *n  such  char- 
ter, a  valid  assessment  can  be  made  only 
upon  an  actual  view  of  all  the  property  in 
the  assessment  district,  and  an  impartial 
comparison  of  the  benefits  actually  accru- 
ing to  each  parcel  assessed  from  the  im- 
provement. Hayes  v.  Douglas  Countv,  92 
Wis.  429,  3  L.R.A.  213,  63  Am,  St  "Rep. 
926,  65  N.  W,  482. 

When  a  municipal  charter  requires  the 
cost  of  street  improvements  assessed  upon 
lots  or  parcels  of  land  to  be  charged  in 
proportion  to  the  benefits  secured,  an  assess- 
ment according  to  the  frontage  of  each  lot 
upon  a  street  improved  is  void,  if  it  does 
not  affirmatively  appear  to  have  been  made 
upon  an  actual  view  of  the  property  and  a 
consideration  of  the  benefits  actually  accxn- 
ing  to  each  parcel   assessed.     Ibid. 

When  a  statute  requires  that  a  special 
assessment  for  the  cost  of  a  local  improve 
ment  shall  be  imposed  according  to  benefits 
accruing  to  the  property,  an  assessment  by 
the  frontage  rule  does  not  show  affirmative- 
ly a  compliance  with  the  statute.     Ibid. 

An  assessment  by  the  frontage  rule,  \rhleh 
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a  mandatory  statute  requires  to  be  made 
according  to  benefits,  is  presumed  to  be  er- 
roneous, unless  the  return  shows  that  the 
assessors  considered  the  matter  of  benefits, 
and  found  them  to  be  in  proportion  to  the 
frontage  of  the  property  assessed.     Ibid. 

When  a  provision  in  a  municipal  charter 
requires  the  city  officials,  in  levying  an  as- 
sessment for  the  cost  of  grading  a  street,  to 
consider  and  pass  upon  not  only  the  ques- 
tion of  benefits  and  injuries  resulting  from 
the  improvement,  but  also  the  question  of 
damages  caused  by  and  charges  by  way  oi 
compensation  for  the  alteration  of  the 
grade,  an  arbitrary  assessment  at  a  uni- 
form rate  the  front  foot  for  the  grading  of 
a  street,  where  the  cut  as  to  some  of  the 
lots  is  very  much  deeper  than  in  respect 
of  others,  and  varies  from  1  foot  to  30  feet, 
is  illegal  and  void.  Friedrich  v.  Milwau- 
kee, 114  Wis.  304,  90  N.  W.  174. 

Under  a  statute  authorizing  a  city,  by  its 
proper  officers,  to  levy  a  special  tax  for  the 
construction  or  reconstruction  of  sewers  or 
drains  within  the  city  limits,  to  be  as- 
sessed against  real  estate  lying  within  the 
sewerage  district,  to  the  extent  of  the  bene- 
fits accruing  to  such  real  estate  by  reason 
of  the  improvement,  to  be  determined  by 
the  city  council,  after  notice  to  the  prop- 
erty owners,  it  is  a  jurisdictional  prerequi- 
site to  the  levy  of  such  special  tax  that  the 
city  council  shall  find  affirmatively,  in  or- 
der to  adopt  the  frontage  rule,  that  the 
benefits  will  be  equal  and  uniform  upon  all 
the  lots  and  parcels  of  land  in  the  assess- 
ment district;  and  if  it  does  not  so  deter- 
mine, the  assessment  will  be  void.  John 
V.  Connell,  64  Neb.  233,  89  N.  W.  800. 

Under  a  statute  (Anno.  Stat.  §  7629, 
chap.  12a,  §  161,  Neb.  Comp.  Stat.  1897) 
providing  that  all  special  assessments  to 
cover  the  cost  of  any  public  improvements 
shall  be  assessed  on  the  property  abutting 
the  improvements  to  the  extent  of  the  bene- 
fits by  reason  of  the  improvement,  and  that 
such  benefits  shall  be  determined  by  the  city 
council  sitting  as  a  board  of  equalization 
after  due  notice;  and  in  cases  where  such 
council  so  sitting  shall  find  such  benefits  to 
be  equal  and  uniform,  the  assessment  may 
be  according  to  the  foot  frontage, — it  is  a 
prerequisite  to  the  validity  of  an  assess* 
ment  according  to  the  rule  of  foot  front- 
age that  the  city  council  shall  affirmative- 
ly find  that  the  benefits  accruing  to  the  as- 
sessed property  are  equal  and  uniform  as  to 
all  of  it.  Morse  v.  Omaha,  67  Neb.  426, 
93  N.  W.  734. 

In  Portsmouth  Sav.  Bank  v.  Omaha,  67 
Neb.  60,  93  N.  W.  231,  the  soundness  of 
the  views  expressed  in  the  case  of  John  v. 
Connell,  supra,  was  questioned,  and  it  was 
argued,  that  if  an  error  had  been  committed 
in  the  failure  of  the  city  council  affirma- 
tively to  find  that  the  benefits  in  that  case 
were  equal  and  uniform,  it  was  an  error 
that  should  have  been  corrected  by  a  direct 
proceeding,  and  not  collaterally  attacked  in 
suchwise  as  to  invalidate  an  assessment  by 
the  front-foot  rule;  and  it  was  held  that  a 
finding  that  the  propeity  assessed  was  bene* 
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fited  to  the  full  amount  in  each  case  of  the 
proposed  levies  was  not  so  fatally  defective 
as  to  warrant  an  injunction  against  col* 
lecting  an  assessment  levied  according  to 
frontage.  The  decision  of  that  case  was  fol- 
lowed, upon  a  later  appeal,  in  71  Neb.  10, 
98  N.  \V.  467. 

When  a  statute  invests  a  city  council 
with  plenary  power  to  change  or  modify  an 
assessment  upon  abutting  property  for  the 
cost  of  a  street  improvement,  so  as  to  make 
it  conform  as  nearly  as  possible  to  the  re- 
sulting benefits,  a  tentative  assessment  in 
accordance  with  the  front-foot  rule  of  ap- 
portionment is  valid,  and  is  conclusive,  if 
not  changed  pursuant  to  the  provision  of 
the  statute.  Leeds  v.  Defrees,  167  Ind.  392, 
61  N.  E.  930. 

When  an  assessment  for  a  local  improve- 
ment is  required  by  statute  to  be  made  not 
in  excess  of  the  benefits  conferred  upon  the 
assessed'  property  by  the  improvement,  and 
an  assessment  is  laid  for  the  entire  cost, 
if  there  have  been  mere  errors  of  judgment 
in  determining  the  amount  of  benefits,  made 
by  the  assessing  officers,  the  assessment  will 
not  be  open  to  judicial  review;  but  if  tlie 
officers  have  failed  to  exercise  any  judg- 
ment at  all,  and  have  arbitrarily  laid  the 
assessment  without  regard  to  benefits,  the 
assessment  will  be  set  aside.  Johnson  v. 
Milwaukee,  40  Wis.  316. 

An  assessment  in  proportion  to  the  bene' 
fit,  and  not  according  to  the  market  value, 
or  any  other  rule,  is  required  when  a  stat- 
ute provides  respecting  a  local  improvement 
that  each  parcel  of  land  benefited  shall  l>e 
assessed  its  proportional  part  of  the  whole 
cost.  Bauman  v.  Ross,  167  U.  S.  648,  42  L. 
ed.  270,  17  Sup.  Ct.  Rep.  960. 

'fhe  repeal  of  a  statute  authorizing  mu- 
nicipalities to  levy  assessments  for  local 
improvements  upon  abutting  property  ac- 
cording to  the  front-foot  rule,  and  the  sub- 
stitution therefor  of  legislation  requiring 
such  assessments  to  be  apportioned  accord- 
ing to  the  benefits  conferred  by  the  improve- 
ment, renders  invalid  an  assessment  made 
in  virtue  of  the  repealed  and  older  statute, 
about  the  time  the  change  was  made.  Mar- 
tin V.  Oskaloosa  (Iowa)  99  N.  W.  557. 

d.  The  ad  valorem  rule. 

When  the  legislature  directs  assessments 
upon  abutting  property  for  the  cost  of 
street  improvements  to  be  made  ad  valorem, 
the  local  authorities  have  no  power  to  dis- 
tribute the  expense  of  the  improvements  in 
accordance  with  benefits.  Newman  v.  Em- 
poria, 41  Kan.  583,  21  Pac.  693. 

When  the  legislature  by  statute  fixes  the 
standard  for  apportioning  the  cost  of  a 
street  improvement  to  the  lots  or  parcels  of 
ground  to  be  assessed  to  pay  for  the  same, 
and  directs  the  assessment  to  be  made  ad 
valorem,  the  assessing  officers  are  not  re- 
quired to,  and  should  not,  base  the  assess- 
ment upon  the  special  benefits  conferred  by 
the  improvement  upon  the  property  as- 
sessed.    Ibid. 

Although  a  street  improvement  was  start- 
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ed  by  a  city  under  a  law  providing  for  the 
assessment  of  the  cost  thereof  upon  prop- 
erty in  the  assessment  district  ad  valorem, 
and,  before  the  improvement  was  finished 
and  the  assessment  laid,  the  authorizing 
statute  was  amended  and  changed  so  as  to 
provide  for  an  assessment  of  abutting  prop- 
erty according  to  its  frontage,  nevertlieless 
an  assessment  laid  according  to  front- 
age will  be  valid,  provided  the  owners  of 
the  assessed  proi)erty  are  neither  called  up- 
on to  pay  a  greater  sum  of  money,  nor  to 
pay  it  at  an  earlier  time,  than  they  would 
have  been  required  to  pay  under  the  former 
statute.  Spokane  v.  Browne,  8  Wash.  317, 
36  Pac.  26.  ' 

e.  Alternative  rules. 

The  legislature  may,  and  sometimes  does, 
empower  a  municipal  corporation  to  lay 
assessments  upon  abutting  property  to  de- 
fray the  cost  of  local  improvements,  and 
to  apportion  the  charge  according  to  the 
frontage  of  the  assessed  property,  or  its 
value,  or  in  proportion  to  the  benefits  it 
derives  from  the  improvement.  When  the 
legislature  does  this,  the  municipality  is 
held  to  have  the  right  to  elect  which  of  the 
authorized  methods  it  will  adopt  in  impos- 
ing an  assessment.  Creighton  v.  Scott,  14 
Ohio  St.  438;  Jaeger  v.  Burr,  36  Ohio  St. 
164;  Klein  v.  Cincinnati,  7  Ohio  C.  C.  266; 
Crawford  v.  Cincinnati,  11  Ohio  Dec.  Re- 
print, 378;  Shehan  v.  Cincinnati,  25  Ohio 
L.  J.  212. 

When  power  is  given  to  a  city  by  stat- 
ute to  levy  an  assessment  to  defray  the 
cost  of  a  local  improvement  in  proportion 
to  the  benefits  to  the  land  assessed,  or  the 
value  of  such  land,  or  by  an  equal  assess- 
ment by  the  front-foot  rule  upon  the  lands 
upon  the  line  of  work,  the  municipality 
may  adopt  either  method  it  chooses;  but 
when  it  adopts  one  of  these  methods,  it  has 
no  power  to  blend  with  it  either  of  the  oth- 
er methods.  Scranton  v.  Beckett,  17  Pa. 
Super.  Ct.  296. 

Whichever  method  a  municipality  given 
by  the  legislature  a  choice  of  three  may 
adopt  in  assessing  the  cost  and  expense  of 
w^idening  and  extending  a  city  street,  it  is 
bound  to  respect  the  limitations,  if  any,  at- 
tached to  that  particular  method  by  the 
statute.     Klein  v.  Cincinnati,  supra. 

A  city  council  authorized  to  assess  the 
expense  of  grading  a  public  street  upon  the 
abutting  property,  either  by  the  front  foot, 
or  according  to  Values,  but  not  beyond  25 
per  centum  of  the  property  values  as  ap- 
praised for  taxation,  may  adopt  either  rule, 
provided  the  limit  of  25  per  centum  is  not 
exceeded.  Upington  v.  Oviatt,  24  Ohio  St. 
232;  Wilder  v.  Cincinnati,  26  Ohio  St.  284; 
Corry  v.  Folz,  29  Ohio  St.   320. 

When  the  municipal  authorities  decide  by 
ordinance  to  assess  the  cost  of  a  street  im- 
provement upon  the  abutting  property  by 
the  front  foot,  being  authorized  thereunto 
by  a  statute  giving  them  a  choice  of  meth- 
ods, one  of  which  is  in  proportion  to  the 
benefits  resulting,  the  question  of  benefits 
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]  cannot  be  considered,  except  where  the  as- 
sessment by  frontage  exceeds  a  limit  im- 
posed by  the  statute.  Crawford  v.  Cincin- 
nati, supra. 

When  a  statute  authorizes  a  municipal 
common  council  to  levy  an  assessment  for 
the  cost  of  a  street  improvement  upon  the 
abutting  property  by  any  one  of  three  meth- 
ods of  apportionment,  one  of  such  methods 
must  be  pursued;  and  an  assessment  made 
by  any  other  method  is  void.  Walker  v. 
Ann  Arbor,   118  Mich.   251,  76  N.  W.  394. 

Thus,  an  assessment  for  the  cost  of  con* 
structing  a  sewer,  laid  upon  abutting  prop- 
erty according  to  the  value  of  each  parcel 
"exclusive  of  any  improvements"  upon  it, 
is  void .  when  laid  under  a  statute  which 
authorizes  a  city  to  levy  the  cost  of  an  im- 
provement upon  adjacent  property  by  foot 
frontage,  according  to  benefits,  or  by  land 
values,  as  the  common  council  shall  deter- 
mine.   Ibid. 

X.  Effect  of  omission  of  legislature  to 
prescrihe  a  rule  of  apportionment. 

It  is  not  a  constitutional  objection  to  a 
statute  providing  for  certain  local  improve- 
ments in  public  streets,  and  an  assessment 
of  the  expense  thereof  upon  those  im- 
mediately interested  and  whose  estates  are 
benefited  by  such  improvement,  that  the  rule 
of  proportion  to  be  followed  in  making  the 
assessments  has  not  been  fixed  by  the  legis- 
lature.    Howe  V.  Cambridge,  114  Mass.  3S8. 

Ordinarily  the  power  to  adopt  the  method 
of  apportioning  the  burden  of  a  local  im- 
provement in  proportion  to  the  frontage 
of  the  property  on  the  line  of  such  improve- 
ment charged  with  its  cost  has  been  de- 
nied, said  the  court  in  Davis  v.  Litchfield, 
145  111.  313,  21  L.R.A.  563,  33  N.  E.  8S3, 
unless  sanctioned  by  express  legislative  au- 
thority; but  we  are  committed  to  the  rule 
that  the  municipality  may  adopt  it  as  the 
measure  and  standard  of  apportioning 
special  taxes. 

The  mode  of  determining,  as  nearly  &3 
may  be,  the  benefits  resulting  to  property 
assessed  to  pay  for  a  street  improvement, 
is  discretionary  with  assessing  officers,  if 
not  prescribed  by  the  statute  under  which 
they  act.     Scammon  v.  Chicago,  42  111.  192. 

Any  mode  adopted  by  municipal  author- 
ities in  assessing  contiguous  property, 
whether  by  lot  frontage  or  otherwise,  for 
a  local  improvement,  which  does  not  violate 
the  Constitution  or  the  statute  under  which 
they  act,  will  be  sustained  in  the  courts. 
Enos  V.  Springfield,  113  111.  65. 

It  is  wholly  discretionary  with  municipal 
authorities  to  determine  for  themselves 
the  manner  of  assessment  for  local  improve- 
ments, whether  by  lot  frontage  or  otherwiw, 
under  a  Constitution  and  a  statute  enacted 
in  conformity  therewith,  empowering  them 
to  make  such  improvements  by  special  as- 
sessments or  by  special  taxation  of  con- 
tiguous property,  or  otherwise  as  they  shall, 
by  ordinance,   prescribe.      Ibid. 

It  is  open  to  a  city  council  in  ordaining 
the  construction  of  a  sewer  and  levying  npoa 
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contiguous  property  a  special  tax  to  meet 
one  half  of  the  cost  tliereof,  to  adopt  any 
method  of  apportioning  the  tax  it  may  see 
tit  to  select, — wliether  according  to  front- 
age of  the  property,  value,  benelits  received, 
or  otherwise.  Galesburg  v.  Searles,  114  III. 
217,  29  N.  E.  686. 

A  municipal  ordinance  providing  for  the 
construction  of  a  sewer,  to  be  paid  for,  one 
half  by  a  general  tax,  and  one  half  by  a 
special*  tax  to  be  levied  on  contiguous  prop- 
erty, is  valid  regardless  of  the  rule  of  ap- 
portionment adopted  in  laying  the  special 
tax.    Ibid. 

An  assessment  for  a  proportionate  part  of 
the  cost  of  a  local  improvement,  laid  under 
a  statute  which  does  not  require  such  assess- 
ment to  be  apportioned  according  to  special 
benefits  to  the  assessed  property  from  the 
improvement,  may  lawfully  be  apportioned 
according  to  the  frontage  of  the  assessed 
property  on  the  line  of  such  improvement. 
United  States  ex  rel.  Henderson  v, 
Edmunds,  3  Mackey,  142. 

The  cases  deciding  that  no  assessment 
can  be  lawfully  made  for  a  local  improve- 
ment upon  property  not  benefited  by  it  in 
fact  have  no  application  to  assessments 
made  under  a  statute  construed  so  as  not  to 
require  such  assessments  to  be  confined  to 
8i)ecial]y  benefited  property.     Ibid. 

When  municipal  authorities  are  given  by 
statute  discretion  to  determine  the  character 
and  extent  of  the  improvement  of  streets 
within  the  corporate  bounds,  they  are  free 
to  determine  all  matters  pertaining  to  the 
improvement,  provided  they  do  not  act 
arbitrarily  and  in  disregard  of  the  inter- 
est of  the  public,  and  wantonly  oppress  indi- 
viduals. Morrison  v.  Hershire,  32  Iowa, 
271. 

A  statute  providing  that  each  municipal 
corporation  may,  by  general  ordinance,  pre- 
scribe the  mode  in  which  the  charge  on  the 
respective  owners  of  lots  shall  be  assessed 
and  determined  for  the  cost  of  a  street  im- 
provement, authorize  the  assessment  of 
abutting  property  in  proportion  to  its  front- 
age upon  the  line  of  the  work.  Burlington 
V.  Quick,  47  Iowa,  222. 

A  statute  authorizing  a  municipal  corpo- 
ration to  adopt  the  mode  in  which  a  charge 
for  a  local  street  improvement  shall  be  as- 
sessed upon  adjacent  property  empowers  the 
municipal  authorities  to  provide  by  reso- 
lution regularly  and  duly  adopted,  that  the 
expense  of  a  particular  street  improvement 
shall  be  paid  by  the  property  holders  along 
each  side  of  the  street,  in  proportion  to  the 
frontage  each  may  own.  Kendig  v.  Knight, 
60  Iowa,  29,  14  N.  W.  78. 

When  a  Constitution  imposes  no  restraint 
upon  the  legislature  in  respect  of  the  ap- 
portioning of  assessments  for  local  improV'e- 
ments  in  cities,  but  leaves  it  at  liberty  to 
adopt  the  front-foot  rule  if  it  chooses  to  do 
so,  municipal  authorities  empowered  by  act 
of  the  legislature  in  general  terms  to  levy 
assessments  upon  abutting  property  for  the 
cost  of  street  improvements  may  lawfully 
impose  them  by  the  front-foot  rule  unless 
prohibited  from  doing  so  by  some  act  of  the 
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legislature,  either  general  or  special.     Far- 
rar  v.  St.  Louis,  80  Mo.  379. 

When  a  municipal  charter  confers  upon 
a  city  power  to  pave  and  reconstruct  its 
streets,  and  to  assess  the  cost  of  the  work 
upon  adjoining  proper-ty,  without  prescrib- 
ing any  method  of  apportioning  that  cost, 
but  leaving  the  municipal  authorities  free  to 
adopt  any  method  not  prohibited  by  the 
Constitution  or  general  laws  of  the  state, 
the  municipality  may  adopt  any  method  of 
apportioning  the  cost  which  the  legislature 
can  constitutionally  adopt.    Ibid. 

When  the  legislature,  in  a  statute  em- 
powering a  municipality  to  assess  the  cost 
of  a  street  improvement  upon  abutting  prop- 
erty, does  not  prescribe  any  rule  for  esti- 
mating the  cost  of  making  the  improvement 
or  of  apportioning  it,  but  leaves  both  to  the 
judgment  and  discretion  of  the  municipal 
authorities,  an  assessment  by  the  front  foot 
is  valid  and  constitutional.  Wilson  v. 
Salem,  24  Or.  504,  34  Pac.  9,  691. 

When  a  municipal  charter  provides  that 
the  expense  of  improving  a  public  street 
shall  be  apportioned  to  the  abutting  prop- 
erty on  each  side  of  the  street  proportion- 
ately back  to  the  center  line  of  the  block, 
the  municipality  has  a  discretion  to  ap- 
portion the  total  expense  of  such  an  im- 
provement pro  rata  on  the  abutting  prop- 
erty according  to  its  frontage.  Oliver  v. 
Newberg,  60  Or.  92,  91  Pac.  470, 

A  municipality,  when  authorized  to  aS' 
sess  the  cost  of  constructing  a  sewer  or  of 
paving  a  street,  upon  the  local  property 
benefited,  by  a  provision  in  its  charter  not 
restraining  it  with  respect  of  the  method  of 
apportioning  the  assessment,  or  empower- 
ing it  to  adopt  the  front-foot  rule,  an  as- 
sessment is  valid  when  laid  in  proportion  to 
frontage  upon  the  several  pieces  of  property 
along  the  line  of  the  w^ork.  Meggett  v. 
Eaiu  Claire,  81  Wis.  326,  51  N.  W.  666. 

When,  by  the  terms  of  the  statute  author- 
izing a  municipality  to  levy  an  assesrment 
for  the  construction  of  a  sewerage  system 
upon  the  abutting  property  benefited  there- 
by, the  common  council  is  vested  with  the 
discretion  to  adopt  any  reasonable  and 
equitable  rule  of  apportionment  upon  the 
property  in  the  district,  it  acts  judicially 
in  adopting  the  foot  frontage  rule  of  ap- 
portionment, and  if  it  errs  in  this  par- 
ticular its  error  does  not  vitiate  the  assess- 
ment. Ithaca  V.  Babcock,  72  App.  Div.  260, 
76  N.  Y.  Supp.  49,  affirming  36  Misc.  49,  72 
N.  Y.  Supp.  619. 

The  courts  of  New  Jersey  are  out  of  har- 
mony with  the  foregoing  line  of  decisions, 
and  have  several  times  expressed  the  opinion 
that  under  the  Constitution  of  that  state,  it 
is  essential  to  the  validity  of  an  assessment 
that  the  statute  authorizing  its  imposition 
prescribe  the  method  of  apportioning  it. 

An  act  of  the  legislature  directing  a  tax 
for  a  local  improvement,  to  be  imposed 
upon  particular  lands,  to  be  legal,  must  con- 
sist of  something  more  than  a  mere  author- 
ization to  assess  a  sum  of  money,  the  cost  of 
a  local  improvement,  upon  a  designated 
property.    The  act  must  determine  the  mode 
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of  distributing  the  burdened  property  on 
which  the  tax  is  to  be  made,  and  a  certain 
standard  of  assessment  be  established.  It 
cannot  properly  be  left  by  the  legislature 
to  the  discretion  of  others  to  fix  the  method. 
State,  Speer,  Prosecutor,  v.  Passaic,  38  N. 
J.  L.  168. 

A  municipal  charter  providing  that  the 
whole  amount  of  the  cost  and  expenses  of 
regulating,  grading,  and  paving  any  street 
or  section  of  a  street,  or  graveling,  flag- 
ging, macadamizing,  or  otherwise  improving 
any  street  or  section  of  a  street,  shall  be 
assessed  upon  the  owners  of  lands  upon  the 
line  of  said  street  or  section  thereof  so  im- 
proved, in  such  proportion  as  the  common 
council  shall  deem  just  and  equitable,  is 
void  because  it  does  not  limit  the  burden  to 
be  imposed  upon  the  property  by  the  amount 
of  special  benefits  conferred  upon  such  prop- 
erty, by  the  street  improvement.  Bogert  v. 
Elizabeth,  27  N.  J.  Eq.  608. 

The  direction  is  perfectly  clear,  said  the 
court  in  Bogert  v.  Elizabeth,  supra,  re- 
ferring to  a  provision  in  a  municipal 
charter  for  the  assessment  upon  abutting 
property  of  the  total  cost  of  a  street  im- 
provement, that  the  entire  burden  is  to  be 
borne  by  the  land  along  the  line  of  the  im- 
provement, and  the  ratio  of  distribution 
among  the  respective  lots  is  left  to  the  judg- 
ment of  the  common  council.  Such  a  power, 
according  to  local  rules  now  at  rest  m  this 
state,  cannot  be  exacted.  The  whole  clause 
is  nugatory  and  void,  and  all  proceedings 
under  it  are  not  mere  irregularities,  but 
nullities. 

A  statute  authorizing  the  imposition  of 
an  assessment  for  the  cost  of  a  road  im- 
provement upon  the  report  of  a  township 
committee,  designating  the  real  estate 
fronting  upon  and  adjacent  to  such  imp\'ove- 
ment  that  ought  to  be  assessed,  and  what 
proportion  of  the  expense  thereof  shall  be 
assessed  upon  each  parcel  of  land,  is  un- 
constitutional because  it  in  nowise  limits 
the  amount  of  the  assessment  to  special  and 
peculiar  benefits  conferred  upon  the  assessed 
property.  State,  New  York  &  G.  L.  R.  Co., 
Prosecutor,  v.  Kearney  Twp.  65  N.  J.  L.  403, 
26  Atl.  800. 

XI.  Special     heneflts    the    justification 
and  foundation  of  local  assesmnents. 

Local  assessments  cannot  be  imposed  to 
pay  for  an  improvement  of  general  public 
benefit.  Hammett  v.  Philadelphia,  65  Pa. 
146,  3  Am.  Rep.  615;  Craig  v.  Philadelphia, 
89  Pa.  265. 

Local  assessments  are  justifiable  on  the 
ground  that  the  locality  is  specially  bene- 
fited by  the  outlay  of  the  money  raised  by 
their  means,  and  if  this  is  not  the  case  no 
reason  can  be  assigned  why  the  tax  is  not 
a  general  one.  State,  Agent,  Prosecutor,  v. 
Newark,  37  N.  J.  L.  415,  18  Am.  Rep.  729: 

A  law  whicli  would  attempt  to  make  one 
person  or  a  given  number  of  persons,  under 
the  guise  of  local  assessments,  pay  a  gen- 
eral revenue  for  the  public  at  large,  would 
not  be  an  exercise  of  the  taxing  power,  bi)t 
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an    act    of    confiscation.      McCormack    t. 
Patchin,  53  Mo.  33,  14  Am.  Rep.  440. 

Laws  which  cast  the  burdens  of  the  pub- 
lic on  a  few  individuals,  no  matter  what 
the  pretense,  nor  how  seeming  their  analogy 
to  constitutional  enactments,  are  in  tlieir 
essence  despotic  and  tyrannical,  and  it  be- 
comes the  judiciary  to  stand  firmly  by  the 
fundamental  law  in  defense  of  those  general, 
great,  and  essential  principles  of- liberty 
and  free  government  for  the  establishment 
and  perpetuation  of  which  the  Constitntion 
itself  was  ordained.  Re  Washington  Ave. 
69  Pa.  352,  8  Am.  Rep.  255;  Allman  v.  Dis- 
trict of  Columbia,  3  App.  D.  C.  8. 

In  Mauldin  v.  Greenville,  42  S.  C.  293,  27 
L.R.A.  284,  46  Am.  St.  Rep.  723,  20  S.  E. 
842,  the  supreme  court  of  South  Carolina 
decided  that  no  constitutional  right  existed 
in  a  municipality,  or  in  the  legislature  to 
grant  power  to  a  municipality,  to  assess  the 
cost  of  street  improvements  exclusively 
upon  abutting  lands  to  the  extect  of  the 
supposed  benefits  conferred;  but  that  the 
power  was  limited  to  assessing  the  cost  of 
sidewalks,  drains,  and  sewers  upon  abut- 
ting property  and  that  for  other  and  general 
street  improvements  a  general  tax  must  be 
levied  and  it  therefore  decided  that  an  as* 
sessment  for  a  portion  of  the  cost  of  paving 
the  roadway  in  a  city  street,  computed  pro 
rata  according  to  the  frontage  of  the  as- 
sessed property,  w^as  unconstitutional  and 
void. 

The  reasoning  of  the  court  in  Mauldin  v. 
Greenville,  supra,  to  sustain  its  conclusion 
that  an  assessment  for  the  cost  of  paving 
a  public  street,  laid  according  to  frontage 
upon  abutting  property,  was  unconstitu- 
tional and  void,  rested  upon  the  proposition 
that  all  highways  belong  to  the  general 
public,  and  in  the  earlier  days  might  have 
been  laid  out  across  private  lands  without 
even  compensating  the  owners;  and  while 
the  Constitution  of  1808  had  provided  for 
compensation  to  be  made  when  private  lands 
were  taken  for  public  highways,  yet  in  all 
other  respects  the  status  of  the  public  high- 
way was  unchanged;  that  being  a  public 
work  and  for  the  benefit  of  the  public  at 
large,  its  cost  could  be  met  only  by  a  general 
public  tax.  This  reasoning  did  not  apply 
to  sidewalks  and  surface  drains  for  the 
adjoining  property,  and  consequently  assess- 
ments could  be  laid  for  the  construction  of 
sidewalks  and  lateral  drains. 

A  local  improvement  is  a  public  improve- 
ment which,  by  reason  of  its  being  confine-i 
to  a  locality,  enhances  the  value  of  adjacent 
property,  as  distinguished  from  benefits  dif 
fuffiid  by  it  through  the  municipality.  Chi- 
cago V.  Blair,  149  111.  310.  24  L.R'A.  4\t 
36  N.  E.  829;  Illinois  C.  R,  Co.  v.  Decatur, 
164  111.  173,  38  N.  E.  626. 

Assessments,  as  distinguished  from  other 
kinds  of  taxation,  are  those  special  an<i 
local  impositions  upon  property  in  the  im- 
mediate vicinity  of  municipal  improvements, 
such  as  grading  and  paving  streets,  imprt^v- 
ing  harbors  of  navigable  rivers  within  the 
limits  of  the  municipality,  and  the  like, 
)vhich  are  necessary  to  pay  for  the  improve- 
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nient,  and  are  laid  with  reference  to  the 
upecial  benefit  which  the  property  is  sup- 
posed to  havo  derived  from  the  expenditures. 
Hale  V.  Kenosha,  29  Wis.  599. 

Special  assessments  for  street  or  local  im- 
provements are  assessed  upon  property  with 
reference  to  the  benefits  derived  from  the 
improvement,  and  constitute  a  tax  on  the 
benefits  rather  than  on  the  property. 
Buchan  v.  Broadwell,  88  Mo.  31. 

It  is  but  the  demand  of  simple  justice 
that  special  contributions  in  consideration 
of  special  benefits  should  be  made  by  those 
who  receive  the  benefits.  King  v.  Portland, 
38    Or.    402,     65     L.R.A.     832,    63    Pac.    2. 

Taxation  according  to  bciielits  received  is 
neither  unequal  nor  unjust.  Be  Washing- 
ton Ave.  supra. 

The  rule  that  he  who  reaps  the  benefit 
should  bear  the  burden  of  a  local  improve- 
ment is  just  and  equitable.  Hagar  v. 
Reclamation  Dist.  No.  308,  111  U.  S.  701, 
28  L.  ed.  580,  4  Sup.  Ct.  Rep.  GC3. 

It  is  only  just  that  those  who  are  chiefly 
partakers  of  the  benefits  of  a  local  improve- 
ment should  bear  proportionally  a  larger 
share  of  the  burden  of  its  cost.  Daily  v. 
Swope,  47  Miss.  307. 

An  assessment  made  upon  the  basis  of  a 
benefit  regards  nothing  but  the  benefits  to 
be  conferred  upon  the  particular  estate. 
The  levy  is  made  on  the  supposition  tliat 
the  estate,  having  received  the  benefits  of 
a  public  improvement,  ought  to  relieve  tlie 
public  from  the  expense  of  making  it. 
Asberry  v.  Roanoke,  91  Va.  602,  42  L.U.A. 
030,  22  S.  E.  300. 

If  the  assessment  method  of  taxation  is 
employed  to  pay,  in  whole  or  in  part,  for  a 
local  public  improvement,  and  in  making 
such  improvement  the  property  of  indi- 
viduals, owing  to  its  proximity,  is  specially 
benefited,  it  is  but  just  that  such  property 
should  pay  toward  the  cost  of  the  improve- 
ment a  sum  equal  to  the  value  of  the  special 
benefits  conferred;  for  to  this  extent  it  is 
peculiarly  benefited  over  and  above  that  of 
other  individual  members  of  the  public. 
Chamberlain  v.  Cleveland,  34  Ohio  St.  631. 

The  right  to  make  special  assessments  to 
meet  the  cost  of  local  public  improvements 
rests  upon  the  underlying  principle  that 
the  property  upon  which  they  are  imposed 
is  peculiarly  benefited  by  the  improvement, 
and  therefore  the  owners  do  not  in  fact  pay 
anything  in  excess  of  what  tliey  receive  by 
reason  of  sucli  improvement.  Adams  v. 
Roanoke,  102  Va.  63,  45  S.  E.  881. 

It  is  well  to  remark,  snid  the  court  in 
Arnold  v.  Knoxvillc,  115  Tenn.  195,  3  L.R.A. 
(N.S.)  837,  90  S.  W.  409,  5  A.  &  E.  Ann. 
Cas.  881,  that  the  power  to  assess  is  not 
unrestricted  as  to  amount,  but  must  be 
measured  by  the  benefits  received  or  reason- 
ably anticipated. 

Special  assessments,  in  distinction  from 
general  taxation,  rest  upon  tlie  idea  of 
equivalents.  Nortliern  Indiana  R.  Co.  v. 
Connelly,   10  Ohio  St.   159. 

All  nssessmonts  for  local  improvements 
are  laid  upon  the  idoa  tliat  property,  as- 
sessed is  benefited  by  the  improvement,  in 
28  L.R.A.(N.S.)  74 


proportion  to  the  charge.     Nevin  v.  Roach, 
SO  Ky.  492,  5  S.  W.  540. 

The  theory  or  principle  upon  which  local 
assessments  rest  and  are  suatained  is  that 
tlie  property  upon  which  they  are  laid  has 
been  or  will  be  specially  and  peculiarly 
benefited  by  the  improvements  on  account 
of  which  the  assessments  are  imposed. 
Denver  v.  Knowles,  17  Colo.  204,  17  L.R.A. 
135,  30  Pac.  1041;  Denver  v.  Kennedy,  33 
Colo.  80,  80  Pac.  122,  407;  New  Albany  v. 
Cook,  29  Ind.  220;  Monroe  County  v.  llar- 
rell,  147  Ind.  500,  40  N.  E.  124;  State  v. 
Pillsbury,  82  Minn.  359,  85  N.  \V.  176; 
Seibert  v.  Tifl'any,  8  Mo.  App.  33;  Allen  v. 
Krenning,  23  Mo.  App.  601;  Heniau  v. 
Allen,  150  Mo.  534,  67  S.  VV.  5.19,  afiirmed 
in  181  U.  S.  402,  45  L.  ed.  922,  21  Sup.  tt. 
Rep.  045;  Litchfield  v.  Vernon,  41  N.  Y. 
123;  Raleigh  v.  Peace,  110  N.  C.  32,  17 
L.R.A.  330,  14  S.  E.  521 ;  Hilliard  v.  Aslie- 
ville,  118  N.  C.  845,  24  S.  E.  738;  Kinston 
V.  Loftin,  149  N.  C.  255,  02  S.  E.  1009; 
llammett  v.  Philadelphia,  05  Pa.  140,  3  Am. 
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205;  Re  Morewood  Ave.  159  Pa.  20,  28 

123,  132. 

Assessments  for  local  improvements  in 
municipalities  are  not  founded  upon  any 
idea  of  revenue,  but  upon  the  theory  of 
benefits  conferred  by  improvements  upon 
the  ass.^ssed  property.  Norfolk  v.  Ellis, 
20  Gratt.  224. 

The  rule  which  municipalities  must  ob- 
serve in  assessing  the  cost  of  a  public  im- 
provement is  tliat  the  property  assessed 
must  be  specially  bcnelited  by  such  improve- 
ment.    Denver  v.  Kennedy,  supra. 

The  keynote  of  every  local  assessment  is 
that  it  must  be  made  according  to  the  bene- 
fits conferred.  Donovan  v.  Oswego,  00  App, 
Div.  397,  80  N.  Y.  Supp.  155. 

Assessments  on  individual  property  for 
public  improvements  can  only  be  made  to 
the  extent  of  local  and  special  benefits  re- 
ceived therefrom.  Mclveeaport  v.  Soles,  165 
Pa.  028,  30  Atl.  1019. 

Special  assessments  for  local  improve- 
ments find  their  only  justification  in  the 
peculiar  and  special  benefits  which  such  im- 
provements bestow  upon  the  particular 
property  assessed.  Kirst  v.  Street  improv. 
Dist.  No.  120,  86  Ark.  1,  109  S.  NV.  520. 

Special  taxation,  as  spoken  of  in  the 
Illinois  Constitution,  is  based  upon  the  sup- 
posed benefits  to  the  contiguous  property 
as  well  as  are  special  assessments,  and  the 
two  difl'er  only  in  the  mode  of  ascertaining 
the  benefits.  Craw  v.  Tolono,  00  111.  256, 
36  Am.  Rep.  143;  East  St.  Louis  v.  Illinois 
C.  R.  Co.  238  111.  296,  87  N.  E.  407. 

Special  assessments  and  special  taxes  for 
local  improvements  go  upon  the  basis  of 
benefit  to  the  particular  property,  and  are 
authorized  only  when  the  local  improve- 
ment either  actually  or  presumptively  bene- 
fits the  particular  property  in  an  amount 
equal  to  the  burden  imposed.  Lightner  v. 
Peoria,  150  111.  80,  37  N.  E.  69. 

We  have  held  in  many  cases,  said  the 
court  in  Chicago  &  A.  R.  Co.  v.  Joliet,  163 
111.  649,  39  N.  E.  1077,  that  special  Uxatiott 
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for  a  local  improvement,  as  well  as  special 
assessment  of  benefits  for  the  same,  pro- 
ceed upon  the  theory  of  benefits  to  the 
property  levied  upon. 

A  district  created  for  taxation  for  a  local 
improvement  may,  as  a  whole,  be  assessed 
only  to  the  extent  of  the  sum  of  special 
benefits  actually  received  by  the  several 
parcels  of  property  charged  with  the  cost  of 
such  improvement;  and  each  parcel  of  prop- 
erty taxed  may  be  assessed  only  to  the  ex- 
tent that  it  actually  receives  special  benefits 
from  such  improvement.  Adams  v.  Shelby- 
ville,  154  Ind.  467,  49  L.R.A.  197,  77  Am. 
St.  Rep.  484,  67  N.  E.  114;  Martin  v.  Wills, 
157  Ind.  153,  60  N.  E.  1021. 

Tlie  whole  theory  of  local  taxation  or  as- 
sessments is  that  the  improvements  for 
which  they  are  levied  afford  a  remuneration 
in  the  way  of  benefits.  McCormack  v.  Patch- 
in,  53  Mo.  33,  14  Am.  Rep.  440;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Ottumwa,  112  Iowa, 
300,  61  L.R.A.  763,  83  N.  W.  1074. 

It  is  elementary,  according  to  the  court 
In  Northern  P.  R.  Co.  v.  Seattle,  46  Wash. 
674,  12  L.R.A.(N.S.)  121,  123  Am.  St.  Rep. 
955,  91  Pac.  244,  that  the  whole  theory  of 
special  assessment  is  based  on  the  doctrine 
that  the  property  against  which  it  is  levied 
derives  some  special  benefit  from  the  local 
improvement. 

The  whole  and  only  foundation  for  special 
assessments,  according  to  the  court  in  Morse 
V.  Omaha,  67  Neb.  426,  93  N.  W.  734,  lies 
in  the  special  benefits  conferred  upon  the 
property  assessed. 

This  court  has  consistently  held  for 
thirty  years,  it  was  declared  in  the  opinion 
in  Adams  v.  Shelbyville,  supra,  that  special 
benefits  are  the  only  foundation  for  special 
assessments. 

Upon  the  theory  of  benefits,  declared  the 
court  in  Violett  v.  Alexandria,  92  Va.  601, 
31  L.R.A.  382,  63  Am.  St.  Rep.  825,  23  S.  E. 
900,  rests  all  the  decisions  of  this  court  and 
of  other  courts  upliolding  assessments  for 
street  improvements  apportioned  upon  abut- 
ting property  by  any  rule,  and  upon  this 
theory  alone  are  they  looked  upon  with 
favor  by  taxing  powers;  nor  can  they  by 
sound  reasons  and  principles  be  justified 
upon  any  other  theory. 

It  was  said  in  Robinson  v.  Burlington, 
50  Iowa,  241,  that  a  special  assessment  is 
allowable  on  the  theory  that  the  improve- 
ment for  which  it  is  made  is  of  special  value 
to  the  property  owner,  and  in  Muscatine  v. 
Chicago,  R.  I.  &  P.  R.  Co.  88  Iowa,  291,  55 
N.  W.  100,  this  remark  was  referred  to  by 
Robinson,  Ch.  J.,  with  the  statement,  it  is 
undoubtedly  true  that  the  law  contemplates 
a  si>ecial  benefit,  from  the  pavement  of  the 
street,  to  the  owner  of  property  which  is  ad- 
jacent to  it. 

The  right  to  impose  the  special  burden  of 
an  assessment  is  founded  in  the  idea  that 
whilst  the  public  health,  comfort,  and  con- 
venience demand  the  improvement,  its  con- 
struction is  at  the  same  time  of  special  and 
peculiar  benefit  to  certain  private  property 
in  the  immediate  vicinity.  Allman  v.  Dis- 
trict of  Columbia,  3  App.  D.  C.  8. 
28  L.R.A.(N.S.) 


The  essential  element  in  a  local  improve- 
ment is,  as  the  term  implies,  a  benefit  to 
the  property  upon  which  the  cost  of  it  is  as- 
sessed, in  a  manner  local  in  its  nature,  and 
which  does  not  attach  to  other  property  of 
a  like  character.  Denver  v.  Kennedy,  33 
Colo.  80,  80  Pac.  122,  467. 

The  theory  upon  which  local  assessments 
for  street  improvements  are  allowed  to  be 
laid  upon  the  abutting  property  is  that  such 
improvements,  aside  from  the  mere  general 
advantage  resulting  to  the  conununity  at 
large,  will  result  in  some  special  advantage 
to  the  particular  owners,  in  which  the  gen- 
eral public  does  not  participate.  Atlanta 
V.  Hamlein,  96  Ga.  381,  23  S.  £.  408; 
State,  Agens,  Prosecutor,  y.  Newark,  37  N. 
J  L.  415,  18  Am.  Rep.  729;  KinstoA  v. 
Wooten,  150  N.  C.  295,  63  S.  E.  1061. 

Special  assessments  are  based  on  the 
theory  that  the  property  assessed  will  be 
specially  benefited  thereby  above  the  bene- 
fits received  by  the  public  at  large;  and, 
while  the  results  may  not  be  such  as  are 
anticipated,  still  the  principle  holds  good. 
Arnold  v.  Knoxville,  115  Tenn.  195,  3  L.R.A. 
(N.S.)  837,  90  S.  W.  469,  5  A.  &  £.  Ann. 
Cas.  881. 

Upon  the  theory  that  a  local  improve- 
ment is  of  special  and  peculiar  benefit  to  the 
private  property  in  its  immediate  vicinity 
depends  absolutely  the  power  to  assess  such 
property  to  defray  the  cost  of  such  improve- 
ment. Allman  v.  District  of  Columbia, 
supra. 

Assessments  for  street  improvements  rest 
upon  the  basis  of  benefits,  actual  or  pre- 
sumptive, to  the  property  assessed.  Ludlow 
V.  Cincinnati  Southern  R.  Co.  78  Ky.  357. 

The  basis  of  all  assessments  for  city 
street  improvements  is  presumptive  benefits 
received.  Fidelity  Trust  &  S,  V.  Co.  v. 
Voris,  110  Ky.  316,  61  S.  W.  474. 

Assessments  for  local  improvements  are 
justified  upon  the  theory  that  the  assessed 
property  is  correspondingly  enhanced  in 
value,  and  should,  therefore,  pay  the  cost  of 
such  improvements.  Illinois  C.  R.  Co.  v. 
Decatur,  147  U.  S.  190,  37  L.  ed.  132,  13 
Sup.  Ct.  Rep.  293;  Hayden  v.  Atlanta,  70  Ga. 
817;  Lightner  v.  Peoria,  150  111.  80,  37  N.  E. 
69;  Garvin  v.  Daussman,  114  Ind.  429,  5 
Am.  St.  Rep.  637,  16  N.  E.  826;  Re  £.151 
136th  Street,  127  App.  Div.  672,  111  N.  Y. 
Supp.  916;  King  v.  Portland,  38  Or.  402, 
55  L.R.A.  812,  63  Pac.  2;  McGonigle  v.  Al- 
legheny, 44  Pa.  118;  Sands  ▼.  Richmond,  31 
Gratt.  671,  31   Am.  Rep.  742. 

Assessments  for  street  improvements  are 
upheld  upon  the  ground  that  the  assessed 
property  charged  with  the  cost  of  the  im- 
provement is  enhanced  in  value  to  an 
amount  equal  to  the  sum  charged  against 
it,  and  that  its  owner  has  received  a  peculiar 
benefit  from  the  improvement  which  the 
citizens  do  not  share  in  common.  Maiion 
Bond  Co.  V.  Johnson,  29  Ind.  App.  294.  64 
N.  E.  626. 

The  fundamental  fact  upon  which  the  va- 
lidity of  special  assessments  for  the  cost  of 
a  local  improvement  rests,  is  an  increment 
of  benefit  to   the  property  taxed  resnlting 
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from  the  improvement.    Union  P.  R.  Co.  v. 
Abilene,  78  Kan.  820,  98  Pac.  224. 

Local  taxes  for  local  improvements  are 
merely  assessments  upon  the  property  bene- 
fited by  such  improvements,  and  to  pay  for 
the  benefits  which  they  are  supposed  to  con- 
fer. Lots,  being  increased  in  value,  are  bet- 
ter adapted  for  the  use  of  town  lots,  and 
upon  no  other  ground  will  such  taxation  for 
a  moment  stand.  Neenan  v.  Smith,  50  Mo. 
525. 

The  doctrine  that  the  standard  to  be  fixed 
by  statutory  enactment  must  be  that  the 
assessment  can  only  be  laid  upon  the  prin- 
ciple of  exceptional  benefits,  and  not  in  ex-, 
cess  thereof,  said  the  court  in  State,  New 
York  &  G.  L.  R.  Co.,  Prosecutor,  v.  Kearney 
Twp.  55  N.  J.  L.  403,  26  Atl.  800,  has  been 
BO  frequently  established  in  our  own  reports 
of  decided  cases  tliat  a  further  discussion 
of  the  subject  here  by  the  court  appears  to 
be  useless. 

The  mode  of  apportionment  by  which  local 
assessments  are  to  be  made  must  have  refer- 
ence tu  special  benefits  accruing  to  the  prop- 
erty because  of  the  improvement, — that  is, 
benefits  in  addition  to  those  received  by  the 
community  in  general;  and  the  rule  of  ap- 
portionment must  be  such  as  to  make  the 
assessments  in  proportion  to  such  benefits 
as  nearly  as  is  reasonably  practicable. 
Pueblo  V.  Robinson,  12  Colo.  593,  21  Pac. 
899. 

Local  assessments  can  only  be  constitu- 
tional when  imposed  to  pay  for  local  im- 
provements clearly  conferring  special  bene- 
fits on  the  property  assessed,  and  to  the 
extent  of  those  benefits.  Hammett  v.  Phila- 
delphia, 66  Pa.  146,  3  Am.  Rep.  615;  Craig 
V.  Philadelphia,  89  Pa.  266. 

The  legislature  cannot  constitutionally  fix, 
or  authorize  a  municipality  to  fix,  an  ar- 
bitrary basis  for  an  assessment  to  pay  for 
local  improvements  to  be  imposed  upon 
property  without  regard  to  benefits.  State 
V.  Pillsbury,  82  Minn.  359,  85  N.  W.  175. 

Under  a  Constitution  requiring  taxes  to 
be  proportional  and  reasonable,  a  special  tax 
levied  upon  abutting  property  to  pay  for  a 
street  'improvement  can  be  justified  only 
when  there  is  a  special  benefit  to  the  prop- 
erty from  the  expenditure  on  account  of 
which  the  assessment  is  made.  Sears  v. 
Boston,  173  Mass.  71,  43  L.R.A.  834,  53  N. 
E.  138. 

Where  a  landowner  assessed  for  a  public 
improvement  receives  and  can  receive  from 
such  improvement  no  other  or  greater  bene- 
fits than  the  community  at  large  the  as- 
sessment is  invalid.  Re  Washington  Ave. 
69  Pa.  362,  8  Am.  Rep.  255. 

A  local  assessment  cannot  be  imposed 
where  it  is  clearly  established  that  the  im- 
provement for  which  the  charge  is  made  is 
for  the  public  benefit,  without  any  advan- 
tage to  the  property  assessed.  Craig  v. 
Philadelphia,  supra. 

No  valid  assessment  for  a  street  improve- 
ment can  lawfully  be  made  on  property 
which  is  not  actually  benefited  to  some 
extent  by  such  improvement.  Re  East  136th 
Street,  supra. 
28  L.RA.(N.S.) 


An  assessment  to  meet  the  cost  of  a  local 
improvement  cannot  stand  if  no  benefit 
whatever  peculiar  to  the  property  assessed 
results  to  it  from  the  improvement.  Kins- 
ton  V.  Wooten,  150  N.  C.  295,  63  S.  E.  1061. 

Where  there  is  no  special  and  peculiar 
benefit  due  to  a  local  improvement  conferred 
upon  adjacent  property,  there  can  be  no 
valid  assessment  of  its  cost  laid  upon  such 
property.  Allman  v.  District  of  Columbia, 
3  App.  D.  C.  8. 

It  is  the  special  benefit  to  the  private  lot 
owner  which  gives  legal  validity  to  a  legis- 
lative act  authorizing  an  assessment  for  a 
street  improvement;  for  unless  some  special 
advantage  results  to  the  lot  owner  in  conse- 
quence of  the  street  improvement  for  and 
on  account  of  which  his  property  has  been 
assessed,  the  effect  of  that  assessment  is  ar- 
bitrarily to  deprive  the  citizen  of  his  prop- 
erty. Atlanta  v.  Hamlein,  96  Ga.  381,  23 
S.  E.  408. 

Special  taxes  cannot  be  levied  unless  the 
property  charged  receives  a  corresponding 
physical,  material,  and  substantial  benefit 
from  the  exaction.  Otherwise,  it  is  an  at- 
tempt under  the  guise  of  taxation  to  take 
private  property  without  just  compensation, 
in  violation  of  the  Constitution.  Owensboro 
V.  Sweeney,  129  Ky.  607,  18  L.R.A.(N.S.) 
181,  130  Am.  St.  Rep.  477,  111  S.  W.  364; 
McCormack  v.  Henderson,  33  Ky.  L.  Rep. 
864,  111  S.  W.  3G8. 

To  warrant  the  assessment  of  a  special 
tax  to  pay  for  a  local  improvement,  it  must 
appear  that  the  property  assessed  is  bene- 
fited by  that  improvement.  Re  Casaealvo 
&  M.  Streets,  20  La.  Ann.  497;  Barber  As- 
phalt Paving  Co.  v.  Gogreve,  41  La.  Ann. 
251,  5  So.  848;  Rosetta  Gravel,  Paving  k 
Improv.  Co.  v.  Jollisaint,  51  La.  Ann.  804, 
25  So.  477. 

When  it  is  clear  that  lots  having  no 
present  connection  with  a  sewer  derive  no 
special  and  peculiar  advantage  from  its 
construction,  and  when  nothing  indicates 
that  they  ever  will  certainly  have  any 
special  benefit,  to  impose  a  present  lien  and 
obligation  to  pay  where  the  special  benefit 
is  contingent  on  the  will  of  the  municipal- 
ity would  be  a  clear  violation  of  the  funda- 
mental basis  on  which  all  such  assessments 
rest.  Parker's  Appeal,  169  Pa,  433,  32  Atl. 
574. 

A  statute  authorizing  the  expense  of  pay- 
ing the  roadbed  of  a  street,  to  be  assessed 
in  the  proportion  of  two  thirds  on  the  abut- 
ting property  and  the  other  third  on  the 
public  at  large,  is  unconstitutional  and  void, " 
because  it  does  not  limit  the  assessments 
upon  the  private  property  by  the  amount  of 
special  and  peculiar  benefits  conferred  there- 
on by  the  improvement.  State,  Agens, 
Prosecutor,  v.  Newark,  37  N.  J.  L.  415,  18 
Am.  Rep.  729. 

An  act  chartering  a  private  corporation 
for  the  purpose  of  reclaiming  large  tracts 
of  swamp  land,  and  providing  for  the  ap- 
pointment of  commissioners  to  enter  into  a 
contract  with  such  corporation  for  the  drain- 
age of  many  acres  of  meadows,  the  property 
of  various  individuals,  and  empowering  such 
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commissioners  to  assess  upon  the  lands, 
when  reclaimed,  a  just  proportion  of  the 
contract  price,  is  unconstitutional  because  it 
does  not  limit  the  assessments  in  amount  by 
the  extent  of  the  benefits  conferred  upon  the 
property  assessed.  Coster  v.  Tide  Water 
Co.  18  N.  J.  Eq.  64,  affirmed  in  18  N.  J. 
£q.  618,  00  Am.  Dec.  634. 

Under  our  decisions,  said  the  court  in 
Benjamin  v.  Bog  &  Fly  Meadow  Co.  68  N. 
J.  L.  197,  62  Atl.  215,  a  compulsory  assess- 
ment for  the  special  benefit  resulting  to  land 
from  the  improvement  thereof  must  general- 
ly be  levied  in  proportion  to  the  benefits  re- 
ceived, and  assessments  cannot  be  sustained 
when  levied  in  proportion  to  the  quantity  of 
land. 

A  statute  which  authorizes  a  municipal- 
ity to  construct  street  improvements,  and 
lay  local  assessments  on  the  property  front- 
ing thereon  for  so  much  of  the  expense  as  it 
shall  deem  just  and  equitable,  is  unconsti- 
tutional because  it  does  not  prescribe  any 
fixed  certain  legal  standard  for  the  assess- 
ment which,  to  be  valid  and  constitutional, 
must  be  limited  to  particular  benefits  con- 
ferred by  the  improvement  upon  the  prop- 
erty assessed.    Barnes  v.  Dyer,  56  Vt.  469. 

Since  the  decisions  of  Tide  Water  Co.  v. 
Coster,  18  N.  J.  Eq.  618,  90  Am.  Dec.  634, 
and  of  State,  Agens,  Prosecutor,  v.  Newark, 
supra,  it  has  been  settled  law  in  this  state, 
said  the  court  in  Doughten  v.  Camden,  72 
N.  J.  L.  461,  3  L.R.A.(N.S.)  817,  111  Am. 
St  Rep.  680,  03  Atl.  170,  5  A.  &  K  Ann.  Cas. 
902,  that  the  cost  of  local  improvements 
may  be  imposed,  under  the  power  to  tax, 
upon  lands  peculiarly  benefited  thereby,  but 
only  to  the  extent  of  the  benefits  so  con- 
ferred. Legislation  intended  to  confer 
power  to  impose  such  tax  on  lands,  to  be 
valid,  must  not  only  limit  the  power  to 
lands  peculiarly  benefited,  but  must  ex- 
pressly or  by  necessary  implication  limit  the 
imposition  to  the  amount  of  the  peculiar 
benefits,  conferred.  The  cases  in  which  this 
doctrine  have  been  applied  are  too  numer- 
ous and  well  known  to  require  citation. 

It  must  not  be  inferred  that  all  American 
jurists  accept  the  views  just  set  forth.  There 
have  been  several  strong  dissents. 

The  theory  that  a  local  assessment  can 
only  be  commensurate  with  the  enhancement 
of  value  of  the  assessed  property,  due  to  the 
improvement  for  which  it  was  imposed,  was 
repudiated  and  utterly  reprobated  by  Cor- 
liss, Ch.  J.,  in  Rolph  v.  Fargo,  7  N.  D.  640, 
42  L.R.A.  646,  76  N.  W.  242. 

And  Mr.  Justice  Holmes,  in  delivering  the 
opinion  of  the  majority  of  the  court  in 
I^uisville  &  N.  R.  Co.  v.  Barber  Asphalt 
Paving  Co.  197  U.  S.  430,  49  L.  ed,  819,  25 
Sup.  Ct.  Rep.  466,  treated  the  theory  almost 
vX)ntemptuously.  He  virtually  regards  the 
expression  of  such  theory  as  mere  sound  and 
fury,  signifying  nothing. 

The  argument  against  the  theory  has  been 
temperately  stated  in  several  cases,  of  which 
it  will  be  sufficient  to  cite  two. 

If  the  right  to  make  improvements,  said 
Campbell,  J.,  in  Woodbridge  v.  Detroit,  8 
Mich.  274.  and  charge  them  to  property 
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owners,  is  to  be  based  upon  the  idea  of 
private  benefits  created,  I  am  entirely  clear 
that  no  such  power  is  maintainable.  Xo 
principle  is  better  settled  than  that  private 
projierty  cannot  be  taken  by  the  goveminent 
for  private  use,  and  it  is  equally  dear,  ou 
principle,  that  taxation  in  general  can  only 
be  justifiable  for  public  purposes,  affecting 
large  or  small  localities.  The  improvement 
of  private  property  is  no  part  of  the  object 
of  government.  Unless  a  work  is  needed 
by  the  public,  the  public  have  no  right  to 
make  it,  and,  if  needed,  no  individual  should 
be  compelled  to  pay  except  as  a  propor- 
tionate share  of  the  public  burden. 

An  assessment  to  pay  for  a  street  improve- 
ment is  levied  upon  abutting  property,  not 
because  of  any  special  benefits  its  owners 
derive  from  the  improvement,  but  because 
the  public  interest  requires  that  the  im- 
provement be  made,  and  the  law  autboriaes 
special  taxation  for  such  an  object.  Mor- 
rison v.  Hershire,  32  Iowa,  271. 

In  my  opinion,  said  Beck,  J.,  in  delivering 
the  opinion  of  the  court  in  Warren  v.  Hen- 
ly,  31  Iowa,  31,  in  the  exercise  of  the  power 
of  taxation  the  special  participation  in  the 
benefits  of  a  particular  tax  on  the  part  of  the 
taxpayer  has  nothing  to  do  with  the  right  to 
impose  the  tax.  I  find  no  support  for  my 
conclusion,  upon  the  ground  that  the  tax 
may  be  sustained  because  the  property  is 
benefited  by  the  improvement.  The  prop- 
erty holder  has  a  right  to  determine  wheth- 
er he  will  or  will  not  enjoy  certain  benefiU, 
llie  city  cannot  determine  that  question  for 
him,  and  tax  him  in  order  to  bestow  tbe:n 
upon  him.  I  base  my  conclusion  upon  the 
simple  ground  that  the  object  of  the  tax- 
ation— the  improvement  of  the  streets — is 
a  public  object  which  will  support  it,  that 
the  system  of  taxing  the  abutting  Iota,  in 
its  particular  application,  secures  such  a 
just  and  fair  distribution  of  the  burden  as 
to  be  within  the  rule  requiring  uniformitr 
of  taxation. 

In  Iowa,  subsequently  enacted  statutes 
(acts  28  Gen.  Assem.  chap.  29,  §  1,  Code 
Supp.  1900,  §  92a,  and  Code  Supp.  190:2, 
§  792a)  require  assessments  for  publ.j  im- 
provements to  be  proportioned  to  the  special 
benefits  conferred  by  such  improvements  u}*- 
on  the  property  assessed.  Reed  v.  Cedar 
Rapids,  137  Iowa,  107,  111  N.  W.  1013: 
Des  Moines  Union  R.  Co.  ▼.  Des  Moines,  140 
Iowa,  218,  318  N.  W.  293. 

And  legislation  of  similar  character  has 
not  been  uncommon  in  other  states. 

XII.  Assessments  thett  exceed  benefits. 

The  courts  generally  acknowledge  that 
every  assessment  imposed  to  pay  for  a  local 
improvement  which  exceeds  in  amount  the 
value  of  the  benefits,  actual  or  potential, 
that  accrue  to  the  assessed  property  from 
such  improvement,  is,  at  least  to  the  extent 
of  the  excess,  void. 

While  it  is  but  just  that  special  contribu- 
tions in  consideration  of  special  benefits 
should  be  made  by  the  recipients  of  sneh 
benefits,  such  contributions,    by    the 
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justice,  ought  not  to  be  compelled  in  any 
case  beyond  the  benefits  conferred.  King 
V.  Portland,  38  Or.  402,  55  L.R.A.  812,  ii6 
Fac.  2. 

In  so  far  as  a  local  improvement  exceeds 
in  cost  the  special  benefits  it  confers  upon 
the  several  parcels  of  property  within  the  as- 
sessment district,  the  excess  is  a  benefit  to 
the  municipality  at  large,  and  must  be  borne 
by  the  general  treasury.  Adams  v.  JShelby- 
ville,  154  Ind.  407,  49  L.R.A.  7i)7,  77  Am. 
bt.  Rep.  484,  57  N.  E.  114;  Martin  v.  Wills, 
157  Ind.  153,  60  N.  E.  1021. 

vVhen  private  property  has,  in  an  assess- 
ment, once  paid  the  value  of  the  special 
benefits  it  has  received  from  a  local  im- 
provement, its  owners  stand  in  tiie  same 
relation  to  anv  residue  of  the  cost  of  such 
improvement  timt  may  remain  unpaid,  that 
otlier  members  of  the  public  do,  iicnce  all 
the  public  must  bear  the  burden  of  paying 
such  residue  by  general  taxation.  Ciiamber- 
lain  v.  Cleveland,  34  Ohio  St.  551. 

If  one  is  required  to  pay  a  special  as- 
sessment upon  his  property,  in  addition  to 
the  general  assessment  which  he  pays  equal- 
ly with  everyone  else,  this  special  assess- 
ment cannot  properly  be  founded  upon  any- 
thing but  benefits  to  the  property.  If  he 
pays  his  proper  proportion  of  the  general 
tax,  and  then  pays  a  special  assessment 
greater  in  amount  than  the  benefit  he  re- 
ceives, his  entire  tax  is  excessive,  unreason- 
able, and  disproportionate.  Hence,  under 
a  Constitution  which  requires  that  taxes 
shall  be  proportional  and  reasonable,  a  sys- 
tem which  imposes  upon  property,  in  addi- 
tion to  its  aliare  of  the  general  tax,  a  spe- 
cial assessment  without  an  equivalent  in 
benefit,  is  unconstitutional.  White  v.  Gove, 
183  Mass.  333,  67  N.  E.  359. 

A  municipal  charter  which  provides  that 
each  .lot  shall  be  assessed  for  the  labor 
and  materials  necessary  to  grade  the  street 
in  front  of  it,  and  for  its  share  of  the  in- 
tersections, totally  disregards  the  woll -es- 
tablished doctrine  that  assessments  of  this 
character  shall  not  exceed  the  benefits  con- 
ferred upon  the  assessed  property.  Hence, 
an  assessment  pursuant  thereto  is  void. 
State.  Van  Tassel,  Prosecutor,  y.  Jersey 
City,  37  N.  J.  L.  128. 

An  assessment  for  a  local  street  improve- 
ment laid  upon  abutting  property  cannot 
exceed  the  special  benefits  conferred  by 
the  improvement  upon  such  property.  Lin- 
coln V.  Street  Comrs.  176  Mass.  210,  57 
N.  E.  356. 

In  no  case  can  an  assessment  for  the 
construction  of  a  sewer  be  made  that  ex- 
ceeds the  special  benefits  received  by  the 
estate  assessed  from  the  work.  Cheney  v. 
Beverly,  188  Mass.  81,  74  N.  E.  306. 

All  special  assessments  upon  abutting 
property  along  the  line  of  a  street,  for 
improvements  or  service,  must  be  propor- 
tioned to  the  special  benefits  derived  by 
the  assessed  property,  and  if  these  are  ex- 
ceeded the  assessment  is  illecrnl.  Corcoran 
V.  Cambridge,  199  Mass.  5,  18  L.R.A.(N.S.) 
187.  85  N.  E.  155. 

Thus,  an  nssessment  of  about  $20  upon 
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r  a  vacant  city  lot  for  street  sprinkling  for 
a  single  season  is  so  far  in  excess  of  any 
benefit  received  as  to  be  invalid  unless  re- 
duced.   Ibid. 

To  be  valid,  an  assessment  for  the  cost 
of  a  municipal  street  improvement  upon 
lands  benefited  thereby  must  be  confined  to 
the  benefits  received,  and  may  not  exceed 
them  in  amount.  State,  Delaware,  L.  & 
W.  K.  Co.,  Prosecutors,  v.  Passaic,  37  N.  J. 
L.  137;  State,  Graham,  Prosecutor,  v.  Pat- 
erson,  37  N.  J.  L.  380;  Passaic  v.  State, 
37  N.  J.  L.  538. 

While  the  cost  of  a  public  improvement 
may  be  imposed  upon  property  peculiarly 
benefited,  it  never  can  be  imposed  beyond 
the  amount  of  the  benefits  the  improvement 
confers.  Coster  v.  Tide  Water  Co.  18  N,  J. 
Eq.  54,  affirmed  in  18  N.  J.  Eq.  518,  90 
Am.  Dec.  634. 

The  cost  of  a  public  improvement  may 
be  imposed  on  designated  property  -to  the 
extent  to  which  that  property  is  exception- 
ally benefited,  but  any  burden  beyond  that 
measure  is  illegal.  State,  Agens,  Prosecu- 
tor, V.  Newark,  37  N,  J.  L.  415,  18  Am. 
Rep.  729. 

An  assessment  for  a  public  improvement 
clearly  shown  to  exceed  the  benefits  con- 
ferred by  such  improvement  on  the  prop- 
erty alsessed  id  void.  State,  Frevert,  Prose- 
cutor, v.  Bayonne,  63  N,  J.  L.  202,  42  Atl. 
773. 

It  is  now  settled  law  in  this  court,  as 
it  is  in  the  Supreme  Court  of  the  United 
States  and  in  many  other  courts,  it  was 
said  in  Dexter  v.  Boston,  176  Mass.  247, 
79  Am.  St.  Rep.  306,  57  N.  E.  379,  that, 
after  the  construction  of  a  public  improve- 
ment, a  local  assessment  for  the  cost  of 
it  cannot  be  laid  upon  real  estate  in  sub* 
stantial  excess  of  the  benefit  received  by 
the  property.  Such  assessments  must  be 
founded  on  the  benefits  and  be  proportional 
to  the  benefits.  The  principle  involved  has 
been  so  recently  and  so  fully  considered  in 
the  cases  that  'it  is  unnecessary  to  discuss 
it  at  length  in  this  opinion.  It  was  shown 
in  Weed  v.  Boston,  172  Mass.  28,  42  L.R.A. 
642,  51  N.  £.  204,  that,  as  applied  to  the 
facts  of  that  case  and  of  many  supposable 
cases,  the  requirements  of  the  statutes 
might  produce  assessments  upon  some  es- 
tates greatly  in  excess  of  the  benefits  re- 
ceived, and,  as  compared  with  other  es- 
tates, greatly  disproportionate  to  the  bene^ 
fits,  and  for  this  reason  the  statute  was 
declared   unconstitutional. 

We  have  no  doubt  of  the  correctness  of 
our  decisions,  said  the  court  in  White  y. 
Gove,  supra,  which  hold  that  special  as- 
sessments upon  property  for  the  cost  of 
public  improvements  are  in  violation  of 
our  Constitution  if  they  are  in  excess  of  the 
benefits  received. 

Any  rule  or  method  of  assessment  pre- 
scribed by  the  legislature  for  apportioning 
the  cost  of  a  local  improvement  is  to  be 
regarded  as  subject  to  the  limitation  that 
the  assessment  made  pursuant  thereto  shall 
not  excpfd  the  special  benefits  conferred  by 
the    imnr'^vrJTori^    Vt^on    the    property   as- 
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Bessed.  Indianapolis  v.  Holt,  155  Ind.  222, 
57  N.  E.  966,  988,  1100. 

A  determination  of  a  rule  or  principle 
of  general  application  which  will  make  spe- 
cial assessments  upon  abutting  property 
for  the  cost  of  local  improvements  reason- 
able and  proportional  according  to  the  bene- 
fits they  confer,  by  the  legislature  itself 
or  by  a  body  appointed  by  the  legislature 
to  make  the  assessments,  has  actually  been 
upheld  by  the  courts,  but  if  its  effect  plain- 
ly is  to  make  an  assessment  upon  any  es- 
tate substantially  in  excess  of  the  benefit 
received,  it  is  judicially  annulled.  Sears  v. 
Boston,  173  Mass.  71,  43  L.R.A.  834,  53 
N.  E.  138. 

Any  exaction  by  special  assessment  for 
a  local  improvement  in  excess  of  the  spe- 
cial benefit  derived  from  it  by  the  assessed 
property  is,  to  the  extent  of  such  excess,  a 
taking  of  property  without  compensation. 
Kirst  V.  Street  Improv.  Dist.  No.  120,  86 
Ark.   1,   109   S.  W.   526. 

The  special  benefit  trom  an  improvement 
to  assessed  property  being  the  limit  to 
the  power  and  discretion  to  assess  it,  when 
that  is  clearly  exceeded  the  assessment 
ceases  to  be  a  tax,  and  becomes  a  taking 
of  private  property  for  public  use  without 
compensation.  AUman  v.  District  of  Colum- 
bia, 3  App.  D.  C.  8.  • 

To  compel  tlie  owner  of  property  to  bear 
the  expense  of  a  public  improvement  be- 
yond the  amount  of  the  peculiar  and  par- 
ticular advantage  which  he  derives  from 
such  improvement  is,  to  the  extent  of  tlie 
excess,  to  take  private  property  for  public 
use  without  compensation.  Coster  v.  Tide 
Water  Co.  supra. 

It  must  be  constantly  borne  in  mind,  said 
the  court  in  Morse  v.  Omaha,  67  Neb.  426, 
93  N.  W.  734,  that  the  whole  and  only 
foundation  for  special  assessments  lies  in 
the  special  benefits  conferred  upon  the  prop- 
erty assessed,  and  an  assessment  in  excess 
of  the  benefits  so  conferred  is  a  taking  of 
property  for  the  public  use  without  com- 
pensation, and  is  illegal. 

If,  by  an  assessment  to  pay  for  a  local 
improvement,  a  sum  is  exacted  in  any  in- 
stance in  excess  of  the  special  benefits  con- 
ferred upon  the  assessed  property  by  such 
improvement,  it  is,  as  to  such  excess  in  that 
instance,  private  property  unjustly  taken 
for  public  use  without  compensation  to  the 
owner.  Chamberlain  v.  Cleveland,  34  Ohio 
St.  551. 

According  to  the  best  considered  of  the 
modern  cases  and  most  reliable  authorities, 
said  the  court  in  Walsh  v.  Barron.  61  Ohio 
St.  15,  76  Am.  St.  Rep.  354,  55  N.  E.  164, 
an  assessment,  being  sustainable  only  on 
the  theory  of  special  benefits  conferred  on 
the  land  by  the  improvement  over  those 
received  by  the  general  public,  is  necessarily 
limited  to  the  value  of  the  benefits  so  con- 
ferred. The  value  of  the  entire  benefits  so 
conferred  may  be  assessed  upon  the  land 
for  the  cost  of  the  improvement.  More, 
however,  cannot  be  exacted  without  impair- 
ing the  inviolability  of  private  property 
fniaranteed  bv  the  Constitution,  or  in  other, 
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if  not  more  appropriate,  words,  confiBcating 
it. 

In  Moale  v.  Baltimore,  61  Md.  224,  it  was 
objected  that  the  ordinance  assailed  should 
not  be  sustained  because  the  front-foot 
rule  of  apportionment  had  been  adopted, 
and  that,  by  the  application  of  that  rule 
in  the  particular  case,  a  part  of  the  prop- 
erty of  the  complainants  fronting  upon  ibe 
street  had  been  taxed  beyond  its  value,  and 
thus  virtually  confiscated. 

We  do  not  understand,  said  the  court, 
the  bill  to  present  such  a  case  as  the  argu- 
ment suggests.  If  it  did,  it  would  raise  a 
very  grave  question  whether  the  owner 
could  be  forced  to  pay  the  assessment  in 
excess  of  the  value  of  his  property,  or  be 
compelled  -  to  submit  to  a  rule  which  in 
efTect  took  from  him  his  whole  property. 
The  subjection  of  the  possibility  of  such 
case  illustrates  the  possible  hardship  of  the 
rule,  but  we  do  not  think  that  this  is  such 
a  case. 

An  assessment  for  the  cost  of  a  local 
improvement  apportioned  upon  property  de- 
clared by  the  legislative  body  to  be  bene- 
fited by  such  improvement,  according  to 
the  front-foot  rule,  is  valid  in  the  ab^nce 
of  any  showing  that  the  amounts  aase^aed 
were  substantially  in  excess  of  any  benefits 
conferred.  McMillan  y.  Butte,  30  Mont 
220,  76  Pac.  203. 

In  the  state  of  New  Jersey  the  record  of 
the  assessment  proceedings  must  apparently 
show  affirmatively  that  the  burden  laid 
does  not  exceed  the  benefits  conferred,  or 
the  assessment  will  not  be  held  valid. 

To  be  valid,  an  assessment  upon  lands 
for  the  cost  and  expense  of  opening  a  street 
must  aflirmatively  appear  to  have  been 
made  in  proportion  to,  and  not  in  excess 
of,  the  benefits  specially  conferred  by  the 
street  opening  upon  the  assessed  property. 
State,  Buess,  Prosecutor,  v.  West  Hoboken, 
51  N.  J.  L.  267,  17  Atl.  110. 

An  assessment  which  does  not  appear  af- 
firmatively to  be  not  in  excess  of  the  bene- 
fits conferred  by  the  work  on  account  of 
which  the  assessment  is  made  is  invalid. 
Poillon  V.  Rutherford,  65  N.  J.  L.  538.  47 
Atl.  439. 

Under  a  village  charter  providing  for 
the  assessment  of  the  cost  of  grading 
streets  upon  the  abutting  lands  in  propor- 
tion to  the  benefits  to  be  received  by  each 
parcel  assessed,  it  is  essential  to  the  va- 
lidity of  an  assessment  that  it  aflirmativplv 
and  unequivocally  appear  that  it  does  not 
exceed  the  benefits.  Passaic  y.  State,  37 
N.  J.  L.  538;  State,  Bogart,  Prosecutor,  v. 
Passaic,  38  N.  J.  L.  57. 

An  assessment  for  the  cost  of  a  street 
improvement  which  does  not  affirmatively 
appear  upon  the  return  of  the  commission- 
ers of  assessment  to  be  not  neater  than 
the  benefits  conferred  by  the  improvement 
upon  the  assessed  property  is  fatally  de- 
fective. State.  Hutton,  Prosecutor,  y.  West 
Ornnsre  Twp.  39  N.   J.  L.  453. 

The  Orp<^on  supreme  court  in  King  v. 
Portlnnd,  38  Or.  402.  55  L..R.A.  812,  63 
Pac.   2,   declared   itself  inclined   to   believt 
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tliAt  the  better  doctrine  deducible  from  ad- 
judged cases,  including  tliose  of  the  Supreme 
Court  of  the  United  States,  is  that  an  as- 
sessment for  the  cost  of  a  local  improve- 
ment will  be  upheld  wherever  it  is  not  pat- 
ent and  obvious,  from  the  nature  and  loca- 
tion of  the  property  involved,  district  pre- 
scribed, the  condition  and  character  of  the 
improvement,  cost  and  relative  value  of 
the  property  to  the  assessment,  that  the 
plant  or  method  adopted  has  resulted  in 
imposing  a  burden  in  substantial  excess  of 
the  benefits  or  disproportionate  within  the 
district  as  among  the  several  property  own- 
ers. 

The  supreme  court  of  Pennsylvania  has 
deeided  that  it  does  not  affect  the  validity 
of  an  assessment  made  under  authority  of 
law  by  the  front-foot  rule  upon  a  city 
lot,  if  the  lot  burdened  is  a  long,  narrow 
strip,  and  not  worth  the  amount  of  the  as- 
sessment against  it.  Harrisburg  v.  Me- 
Cormick,  129  Pa.  213,  18  Atl.  126.  The 
courts  in  other  states,  however,  consider 
such   assessments   illegal. 

An  assessment  upon  property  for  the 
cost  of  a  public  improvement  that  is  not 
only  in  excess  of  the  benefits  conferred  on 
it,  but  of  its  value  with  the  benefits  added 
by  the  improvement,  cannot  legally  be  made 
where  the  property  owner  complaining  of 
the  charge  in  no  way  promoted  the  im- 
provement.    Walsh  v.  Barron,  supra. 

An  assessment  for  the  cost  of  a  street 
improvement  exceeding  in  amount  the  total 
value  of  the  property  upon  which  the 
charge  is  laid,  where  it  is  established  that 
only  a  portion  of  the  value  of  said  proper- 
ty can  be  credited  to  the  improvement,  is 
void.  Marion  Bond  Co.  v.  Johnson,  29  Ind. 
App.  294,  64  N.  E.  626. 

When  the  proof  conclusively  establishes 
that  the  cost  of  a  street  improvement  is 
far  in  excess  of  the  entire  value  of  the 
property  assessed  to  pay  for  it  after  the 
improvement  has  been  made,  the  courts 
properly  refuse  to  enforce  a  lien  upon  the 
property.  Louisville  v,  Bitzer,  115  Ky. 
359,   61  L.R.A.   434,  73   S.  W.   1115. 

While  the  iudgment  of  the  legislative 
municipal  authorities  is  conclusive  in  all 
cases  of  doubt  as  to  the  benefits  conferred 
upon  property  assessed  to  pay  for  a  street 
improvement,  nevertheless,  when  the  total 
value  of  the  property  taxed  after  the  im- 
provement is  made  is  less,  or  not  more,  than 
the  cost  of  such  improvement,  there  is  no 
room  for  difference  of  opinion,  and  to  en- 
force the  assessment  Is  to  take  from  the 
owner  his  property  without  compensation. 
Ibid. 

If,  in  the  laying  of  an  assessment  for 
a  street  improvement,  the  cost  of  such  im- 
provement is  so  disproportioned  to  the  val- 
ue of  the  estate  sought  to  be  improved 
as  that  the  levy  of  the  assessment  amounts 
virtually  to  confiscation  of  the  assessed 
property,  the  assessment  cannot  stand  as 
a  legal  or  valid  exercise  of  the  power  to 
tax  for  such  improvements.  Atlanta  v. 
Hamlein.  9^6  Ga.  381,  23  S.  E.  408,  s.  c. 
29  L.R.A.(N.S.) 


subsequent  appeal,   101  Ga.  697,  29  S.  E. 
14. 

In  Atlanta  v.  Hamlein,  96  Ga.  381,  23 
S.  E.  408,  the  defendant  was  the  owner 
of  a  strip  of  land  407  feet  long  and  7  feet 
wide  at  one  end  and  3  feet  wide  at  the 
other,  lying  the  long  way  to  the  street, 
for  the  improvement  of  which  it  was  as- 
sessed by  the  front -foot  rule.  The  high- 
est estimated  value  of  this  strip  of  land 
after  the  completion  of  the  improvement 
was  $260,  and  the  assessment  upon  it  for 
its  pro  rata  share  by  frontage  of  the  cost 
of  the  work  was  $721.28.  According  to 
these  figures,  said  the  court,  this  assess- 
ment, if  upheld  as  legal,  would  appropriate 
to  the  public  use  entirely  the  private  prop- 
erty of  the  landowner  and  in  addition  leave 
him  in  debt  to  the  city  in  the  sum  of 
$461.28.  In  these  circumstances  the  de- 
fendant applied  to  the  superior  court  for 
an  injunction  to  restrain  the  collection  of 
the  assessment.  "The  exact  extent  of  bene- 
fit," continued  the  court,  "necessary  to  up- 
hold such  an  assessment  is  incapable  of 
definition;  but  it  may  be  asserted  with  per- 
fect confidence,  that  the  present  is  one  of 
those  extreme  cases  of  such  doubtful  bene- 
fit and  probable  spoliation  as  will  justify 
the  interference  of  a  court  of  equity,  in 
order  to  prevent  the  citizen  from  being  ar- 
bitrarily deprived  of  his  property."  The  as- 
sessment in  this  case,  finally,  was  alto- 
gether annulled.  Vide,  101  Ga.  697,  29  S. 
E.  14. 

The  assessment  which  the  court  in  Iowa 
Pipe  &  Tile  Co.  v.  Callanan,  125  Iowa,  358, 
67  L.R.A.  408,  106  Am.  St.  Rep.  311,  101 
N.  W.  141,  3  A.  &  E.  Ann.  Cas.  7,  held  void 
because  it  was  so  manifestly  in  gross  ex- 
cess of  any  possible  benefits,  and  so  unequal 
and  unjust  as  to  amount  to  a  virtual  con- 
fiscation of  the  property,  was  one  which  was 
made  in  this  peculiar  circumstance.  The 
property  assessed  consisted  of  three  lots 
originally  33  feet  wide  and  100  feet  long, 
end  to  end,  of  which  a  strip  25  feet  in 
width  had  been  condemned  unaer  the  power 
of  eminent  domain  for  a  new  street,  leav- 
ing a  strip  8  feet  in  width,  300  feet  long, 
which  was  assessed  according  to  its  front- 
age on  the  new  street  by  the  front- foot 
rule,  for  the  construction  of  a  sewer, — ^a 
rule  which  was  applied  to  other  property 
on  the  street  varying  in  depth  from  120 
to  175  feet.  Each  lot  property  owner, 
before  the  assessment  was  made,  had,  be- 
sides, conveyed  away  a  strip  5  feet  wide 
off  one  of  the  lots,  so  that  for  100  feet  his 
property  was  only  3  feet  wide  on  the  line 
of  the  street.  These  facts  brought  the  case 
within  the  well- recognized  exception  that 
permits  and  requires  assessments  made  op- 
pressively and  in  abuse  of  power  to  be  an- 
nulled by  the  court  of  equity. 

XIII.  Eqttution  of  benefit  and  Jnirden 
to    particular    pieces    of   property. 

When  the  power  of  a  municipality  to 
lay  assessments  for  public  improvements  is 
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limited  to  cases  where  the  land  of  some- 
body is  "especially  benefited"  by  the  im- 
provement, and  assessments  must  not  ma- 
terially exceed  the  benefits  conferred,  there 
can  be  no  valid  assessment  where  tliere  are 
no  benefits.  Naugatuck  R.  Co.  v.  Water- 
bury,  78  Conn.  193,  61  Atl.  474. 

The  legislature,  though  vested  with  the 
widest  discretion  to  declare  the  character 
and  extent  of  a  public  improvement,  to  fix 
the  district  taxable  for  it,  and  to  direct 
the  manner  in  which  assessments  to  meet 
its  cost  shall  be  laid  and  collected,  never- 
theless cannot,  by  its  mere  declaration,  cre- 
ate, where  they  do  not  in  fact  exist,  the 
special  and  peculiar  benefits*  to  the  prop- 
erty subjected  to  assessment  which  are  the 
fundamental  prerequisites  of  any  assess- 
ment at  all.  Allman  v.  District  of  Co- 
lumbia, 3  App.  D.  C.  8. 

The  term  "benefits  derived  thereby,"  in 
a  statute  authorizing  an  assessment  upon 
property  for  the  cose  of  constructing  sew- 
ers, said  the  court  in  Ithaca  v.  Babcock,  72 
App.  Div.  260,  76  N.  Y.  Supp.  49,  serves 
to  confer  the  idea  of  highest  equity.  The 
dlfilculty  is  not  in  understanding  its  mean- 
ing, but  in  formulating  any  rule  for  its 
particular  application. 

The  real  difficulty  in  cases  contesting 
assessments  for  local  improvements,  said 
the  court  in  Sands  v.  Richmond,  31  Gratt. 
571,  31  Am.  Rep.  742,  is  not  with  respect 
of  the  power  to  assess  the  expense  of  local 
improvements  upon  the  property  specially 
benefited  thereby,  but  with  respect  of  the 
method  or  basis  of  apportioning  the  ex- 
pense among  the  property  owners  adjacent 
to  the  improvement. 

If,  owing  to  extraordinary  facts,  the  pre- 
sumption of  benefit  from  a  street  improve- 
ment to  property  assessed  to  defray  the 
cost  thereof  is  overthrown,  and  it  appears 
that  the  assessment  amounts  to  a  confisca- 
tion of  the  assessed  property  without  com- 
pensation, the  courts  will  not  permit  the 
spoliation  to  be  carried  through.  Louis- 
ville V.  Bitzer,  115  Ky.  359,  61  L.R.A.  434, 
73  S.  W.  1115. 

If  municipal  authorities,  in  assessing 
property  for  a  local  improvement,  assess 
lots  shown  beyond  all  question  not  to  be 
benefited  by  the  improvement,  so  that  the 
assessment  could  not  be  a  matter  of  judg- 
ment or  difference  of  opinion,  the  inevitable 
inference  is  that  they  acted  either  under 
a  mistake  of  fact  or  fraudulently  or  upon 
an  illegal  principle  of  assessment,  and  the 
assessment  will  be  vitiated.  State  ex  rel. 
Powell  V.  District  Ct.  47  Minn.  406,  50  N. 
W.  476. 

When  property  is  not  and  cannot  be  bene- 
fited by  the  opening  of  a  street  to  the 
extent  of  the  amount  assessed  upon  it,  it 
is  the  duty  of  the  court  to  send  back  their 
report  1o  the  commissioners  for  opening  the 
street  until  property  can  be  found  suffi- 
ciently benefited  to  defray  the  expense  of 
the  improvement,  or  until  the  proceedings 
shall  be  discontinued.  Re  Albany  Street, 
11  Wend.   149,  25  Am.  Dec.   618. 

While  the  statutes  of  New  York  (Laws, 
28  L.R.A. (N.S.) 


1901,  chap.  466,  §§  980  et  seq.;  Laws  1905, 
chap.  299;  Laws  1906,  chap.  638)  make  it 
the  duty  of  commissioners  for  a  street 
opening  to  determine  in  the  first  instance 
whether  property  upon  which  an  assessment 
for  benefits  is  to  be  made  will  be  enhanced 
in  value,  and  if  so,  to  what  extent,  their 
determination  is  not  conclusive,  and,  when 
brought  under  review  by  the  court,  such 
facts  must  be  presented  as  will  enable  the 
court  to  see  that  there  is  a  basis  for  the 
assessment  made.  Re  East  136th  Streat, 
127  App.  Div.  672,  111  N.  Y.  Supp.  916. 

At  best,  and  by  any  mode  of  assessment 
adopted,  it  is  pos.sible  only  to  approximate 
the  relative  benefit  from  an  improvement 
to  each  parcel  assessed.  Allen,  y.  Galves- 
ton, 51  Tex.  302. 

The  market  value  of  assessed  property 
after  a  street  improvement,  aa  compared 
with  its  previous  value,  does  not  of  itself 
determine  whether  it  has  or  has  not  been 
benefited  by  the  improvement.  Mc3hfaken 
V.  Hayes,  10  Ohio  C.  C.  N.  S.  38. 

The  rule  in  Kentucky  is  that,  while  as- 
sessments for  street  improvements  rest  up- 
on the  basis  of  benefits  or  presumed  bene- 
fits to  the  property  assessed,  it  is  not  es- 
sential to  their  validity  that  actual  enhance- 
ment in  value  or  other  benefits  to  each 
owner  should  be  shown.  Ludlow  v.  Cin- 
cinnati Southern  R.  Co.  78  Ky.  357;  Louis- 
ville V.  Bitzer,  116  Ky.  359,  61  L.RJ^.  434, 
73  S.  W.  1115. 

One  of  the  points  made  in  Whiting  v. 
Townsend,  57  Cal.  515,  against  a  judg- 
ment enforcing  an  assessment  for  planking 
a  street  was  that  the  exclusion  of  offered 
evidence  that  the  assessed  lot  had  not  been 
increased  in  value  by  the  work  done  upon 
the  street  was  prejudicial  error.  We  arc 
not  aware,  replied  the  court,  of  any  princi- 
ple of  law  upon  which  such  evidence  could 
have  been  considered  by  the  court,  and  in 
our  opinion  the  authorities  referred  to  by 
the  learned  counsel  for  the  appellant  fail 
to  establish  the  proposition  contended  for 
by  him.  The  act  provided  that  the  ex- 
penses incurred  by  the  work  should  be  as- 
sessed upon  the  lots  fronting  thereon  in 
proportion  to  frontage  at  a  rate  the  foot 
sufl^cient  in  the  whole  to  cover  the  total 
expense  of  the  work.  This  is  perhaps  the 
most  uniform  and  the  least  objectionable 
mode  of  assessing  the  property  that  could 
be  adopted,  and  the  provisions  of  the  stat- 
ute, have  been  carried  out  and  enforced  in 
cases  too  numerous  to  mention. 

The  validity  of  a  special  tax  or  assess- 
ment for  a  local  improvement  in  a  city  is 
not  to  be  tested  by  individual  benefits  to 
specific  taxpayers  or  their  property,  but  hy 
the  general  purpose  of  the  law  under  which 
it  is  imposed,  and  the  relative  ratio  of  the 
tax  exacted  to  the  value  of  the  property 
upon  which  it  is  levied.  Rich  v.  Woods,  118 
Ky.  865,  82  S.  W.  578. 

An  assessment  for  the  cost  of  planking 
a  street  laid  upon  the  abutting  lots,  each 
being  separately  assessed  in  proportion  to 
its  front  ape,  at  such  a  rate  tl»e  foot  as  in 
the  aggregate  will  defray  the  total  expense 
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of  the  work,  is  valid,  fair,  uniform,  and 
unobjectionable,  regardless  of  whether  any 
particular  piece  of  the  assessed  property 
is  or  is  not  benefited.  Wliiting  v.  Town- 
send,  supra;  Jennings  v.  Le  Breton,  80  CaL 
8,  21  Pac.  1127. 

While  special  assessments,  as  distin- 
guished from  general  taxation,  rest  upon 
the  idea  of  equivalents,* — a  compensation 
proportional  to  the  special  benefits  derived 
from  the  improvement  to  pay  for  which 
they  are  laid, — it  does  not  follow  that  there 
must  be  in  fact  such  full  equivalent  in  ev- 
ery instance,  or  that  its  absence  will  in- 
validate the  assessment.  Northern  Indiana 
R.  Co.  V.  Connelly,  10  Ohio  St.  159. 

The  test  of  the  fairness,  justice,  or  rea- 
sonableness of  a  municipal  ordinance  im- 
posing a  special  tax  for  the  construction 
of  a  sidewalk,  proportioned  according  to 
frontage,  is  in  no  case  the  exact  equality 
between  burden  and  benefit.  Job  v.  Alton, 
189  111.  256,  82  Am.  St.  Rep.  448,  59  N.  £. 
622. 

It  is  not  necessary  to  the  legality  and 
constitutionality  of  a  mimicipal  ordinance 
assessing  the  cost  of  a  local  street  improve- 
ment upon  abutting  property,  that  such 
property  should  be  benefited  in  every  possi- 
ble respect  or  directly  or  immediately  ben- 
efited. Kelly  v.  Chadwick,  104  La.  719,  29 
So.  295,  affirmed  in  187  U.  S.  540,  47  L. 
ed.   293,  23   Sup.  Ct.  Rep.  175. 

Abutting  property  assessed  for  the  cost 
of  a  sewer  cannot  escape  the  burden,  upon 
the  ground  that  the  sewer  conferred  no  real 
benefit  upon  it.  Connor  v.  Cincinnati,  5 
Ohio  C.  D.  199. 

A  landowner  assessed  for  the  cost  o.f  a 
sewer  in  front  of  his  property  cannot  evade 
the  payment  of  the  assessment,  upon  the 
fjround  that  the  sewer  was  neither  a  private 
benefit  to  him  or  his  property  nor  necessary 
to  the  public.  Michener  v.  Philadelphia, 
118  Pa.  535,  12  Atl.  174;  Harrisburg  v. 
McCormick,  129  Pa.  213,  18  Atl.  126. 

The  real  question  in  assessing  abutting 
property  for  a  street  improvement  is  not 
whether  it  is  actually  benefited  by  such 
improvement,  but  whether  there  are  no  po- 
tential benenin  to  accrue.  McMaken  v. 
Hayes,  supra. 

A  parcel  of  land  derives  special  benefit 
from  a  sewer,  whether  main  or  lateral, 
when  it  is  so  situated  that  connection  may 
be  made  with  such  sewer  and  it  can  be 
used  as  a  drain  for  such  parcel^  or,  in  other 
words,  it  is  the  opportunity  presented  for 
use  which  determines  the  question  of  spe- 
cial benefit  from  the  construction  of  a  sew- 
er. Bennett  v.  Emmetsburg,  138  Iowa,  67, 
115  N.  W.  582. 

Assuming  that  an  assessment  can  ever 
be  impeached  by  parol  evidence  merely 
showing  that  the  property  received  no  bene- 
fit in  fact,  still  that  fact  is  not  to  be  de- 
termined with  reference  merely  to  the  par- 
ticular ttse  to  which  the  owner  is  devoting 
the  prtrjittrty.  State  ex  rel.  Minnrsota 
Transilw^.'R.  Co.  v.  District  Ct.  68  Minn. 
242,  71  N.  W.  27. 

Al>i»fWn*'  Tiroperty  cannot  be  relieved 
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from  the  burden  of  a  street  ascessmcnt 
simply  because  its  owner  has  seen  fit  to 
devote  it  to  a  use  which  may  not  be  spe- 
cially benefited  by  the  local  improvement. 
The  benefit  is  presumed  to  inure,  not  to 
such  present  use,  but  to  the  property  it- 
self. Northern  P.  R.  Co.  v.  Seattle,  46 
Wash.  674,  12  L.R.A.(N.S.)  121,  123  Am. 
St.  Rep.  955,  91  Pac.  244. 

When  a  landowner  seeks  to  enjoin  the 
enforcement  of  an  assessment  upon  his 
land  for  the  construction  of  a  sewer,  he  as- 
sumes the  burden  of  establishing  conclu- 
sively that  no  possible  benefit  from  such 
sewer  does  or  can  result  to  his  land.  His 
failure  to  adduce  evidence  to  estjiblish  an 
utter  want  of  benefit  to  such  land  from  the 
improvement  is  fatal  to  his  success.  Coates 
V.  Nugent,  76  Kan.  556,  92  Pac.  597. 

The  circumstance  that  property  assessed 
for  the  cost  of  a  street  improvement  is  a 
railroad  right  of  way  which  is  vacant  and 
unimproved,  and  is  not  and  cannot  be  in 
anywise  benefited,  does  not  vitiate  the  as- 
sessment, notwithstanding  it  is  laid  in  pro- 
portion to  frontage.  Northern  P.  R,  Co. 
V.  Seattle,  supra. 

A  railroad  right  of  way  -used  for  rail- 
road purposes  is  subject  to  a  special  assess- 
ment for  a  local  improvement,  and  it  can- 
not be  said,  as  a  matter  of  law,  that  it 
derives  no  special  or  particular  benefit  from 
such  improvement.  Heman  Constr.  Co.  v. 
Wabash  R.  Co.  206  Mo.  172,  12  L.R.A.(N.S.) 
112,  121  Am.  St.  Rep.  649,  104  S.  W.  67,  12 
A.  &  E.  Ann.  Cas.  630. 

If  it  were  true  that  the  property  of  a 
railroad  company  was  not,  and  in  the  na- 
tifre  of  things  could  not  be,  benefited  at 
all  by  a  local  street  improvement,  that 
fact,  in  and  of  itself,  would  not  necessarily 
render  the  assessment  of  the  property  of 
such  company  invalid  and  void.  Northern 
Indiana  R.  Co.  v.  Connelly,  supra. 

Land  owned  by  a  railroad  corporation 
not  required  nor  used  for  railroad  purposes 
is  subject  to  assessment  for  street  improve- 
ments, and  land  used  for  railroad  purposes 
and  specially  exempted  from  taxation  is 
not  thereby  exempt  from  local  assessment, 
but  land  used  for  railroad  purposes  and 
exempt  from  taxation  cannot  be  assessed 
for  a  local  improvement,  which  is  requirciA-  ^ 
to  be  assessed  only  upon,  and  not  in  excess 
of,  the  special  benefits  conferred  by  the  Im- 
provement for  which  tlie  assessment  is  laid. 
Chicatjo,  M.  &  St.  P.  R.  Co.  v.  Milwaukee, 
89  Wis.  506,  28  L.R.A.  249,  62  N.  W.  417. 

It  is  the  benefit  oflfered  by  a  water  main 
in  a  city  street  to  abutting  property,  and 
not  the  actual  use  of  the  water  upon  such 
property,  that  aflTords  ground  for  assessing 
it  to  pay  the  cost  of  laying  a  water  main 
in  the  street.  Batterman  v.  New  York,  65 
App.  Div.  576,  73  N.  Y.  Supp.  44. 

The  mere  fact  that  property  along  the 
line  of  a  city  street  in  which  a  water  main 
is  laid  does  not  use  the  water  does  not 
entitle  the  landowner  to  have  an  annus  1 
assessment  on  his  land,  laid  on  account  of 
it,  adjudged  unreasonable  nnd  void.  Rich- 
mond &  A.  R.  Co.  V.  Lynchburg,  81  Va.  4731 
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An  ordinance  directing  the  laying  of  a 
>vater  main  in  a  public  street,  and  assessing 
the  expense  thereof  on  the  abutting  prop- 
erty, is  not  so  unreasonable  that  the  courts 
can  declare  it  void  merely  because  the  as- 
sessed property  is  vacant  land.  Myers  v. 
Chicago,  196  111.  591,  63  N.  E.  1037. 

A  city  is  not  entitled  to  a  lien  upon 
rural  property  for  the  cost  of  laying  a 
water  conduit  that  is  not  a  service  pipe 
for  such  property,  but  a  trunk  main  to 
carry  a  supply  of  water  to  another  section 
of  the  city.  Crawford's  Estate,  14  Phila. 
323. 

Inasmuch  as  it  is  essential  to  the  validity 
of  an  assessment  that  it  be  limited  to  the 
actual  peculiar  benefits  which  the  property 
burdened  by  it  receives  from  the  work  on 
account  of  which  the  assessment  is  made,  a 
tax  for  water  service  or  rent  upon  a  vacant 
lot  is  invalid.  State,  Vreeland,  Prosecutor, 
v.  Jersey.  City,  43  N.  J.  L.  135,  affirmed  in 
43  N.  J.  L.  638. 

A  statute  directing  assessors  to  assess  a 
proportionate  part  of  the  cost  of  a  local 
improvement  upon  "property  adjoining  and 
to  be  specially  benefited'*  means  no  more 
than  a  designation  of  the  assessable  prop- 
erty. It  does  not  mean  that  adjoining 
property  is  to  be  assessed  provided  and  only 
when  it  is  specially  benefited.  United 
States  ex  rel.  Henderson  v.  Edmunds,  3 
Mackey,  142. 

In  Stevens  v.  Port  Huron,  149  Mich.  536, 
113  N.  W.  291,  12  A.  &  E.  Ann.  Cas.  603, 
the  power  of  the  municipality  to  levy  a 
special  assessment  upon  city  lots  for  the 
cost  of  sprinkling  the  street  in  front  of 
them  was  denied,  but  the  court  was  divided 
upon  the  ground  of  its  invalidity.  A  ma- 
jority of  the  court  were  of  the  opinion  that 
street  sprinkling  confers  no  substantial 
or  permanent  benefit  upon  the  abutting 
property,  another  member  of  the  court  was 
of  the  opinion  that  the  city  charter  did  not 
authorize  special  assessments  to  be  laid  by 
the  front-foot  rule  without  any  hearing  as 
to  benfits,  and  two  of  the  judges  dissented. 

XIV,  The    front' foot   rule    in   the   ah- 

struct. 

The  front- foot  rule  is  really  a  labor-sav- 
ing device  of  assessors.  It  does  not  express 
a  principle  of  taxation,  but  merely  a  con- 
venient method  of  imposing  a  tax.  Wit- 
man  V.  Reading,  169  Pa.  375,  32  Atl.  576; 
Scranton  v.  Koehler,  200  Pa.  126,  49  Atl. 
792. 

Its  use  has  been  repeatedly  declared  by 
the  courts  to  be  valid  and  to  be  open  per  se 
to  no  constitutional  objections.  Mont<jomery 
V.  Moore,  140  Ala.  638,  37  So.  291;  Motz  v. 
Detroit,  18  Mich.  495;  Hoyt  v.  East  Sagi- 
naw, 19  Mich.  39,  2  Am.  Rep.  76;  State  ex 
rel.  Stateler  v.  Reis,  38  Minn.  371,  38  N. 
W.  97;  Edwards  House  Co.  v.  Jackson,  91 
Miss.  429,  45  So.  14;  Neenan  v.  Smith,  60 
Mo.  292;  Rutherford  v.  Hamilton,  97  Mo. 
543,  11  S.  W.  249;  Thale  v.  Cincinnati,  3 
Ohio  Dec.  131;  Norfolk  City  v.  Ellis,  26 
Oratt.  224. 
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And  its  employment  is  neither  unequal 
nor  unreasonable.  Covington  v.  Worthing- 
ton,  88  Ky.  206,  10  S.  W.  790,  11  S.  W. 
1038;  Magee  v.  Com.  46  Pa.  358;  Wray  v. 
Pittsburgh,  46  Pa.  365. 

The  front-foot  rule  of  assessment  furn- 
ishes not  infrequently  as  fair  an  expression 
of  the  proportionate  benefits  received  by 
the  construction  of  a  sewer  as  any  other 
process.  Bassett  v.  New  Haven,  76  Conn. 
70,  55  Atl.  579. 

And  yet  the  foot-frontage  rule  is  the  im- 
position of  a  tax  upon  special  lands  with- 
out any  reference  to  benefits  conferred  upon 
such  land,  and  as  a  mode  of  assessment  it 
is  purelv  arbitrary.  Re  Klock,  30  App. 
Div.  24,  51  N.  Y.  Supp.  897. 

The  front- foot  rule  has  beeu  much  criti- 
cized. The  best  statement  of  the  objections 
to  its  use  is  probably  that  of  Carpenter, 
J.,  in  the  opinion  of  the  court  in  Clapp  v. 
Hartford,  35  Conn.  66.  The  rule,  said  be, 
ought  not  to  receive  the  sanction  of  this 
court  unless  it  appears  to  be  fair  and  rea- 
sonable. Let  us  examine  the  rule  and  see 
whether  it  is  reasonable  in  its  operation. 
It  disregards  entirely  the  quantity  of  land 
affected.  Two  lots  with  equal  fronts,  the 
one  containing  double  the  number  of  square 
feet  contained  in  the  other,  are  benefited  in 
different  degrees.  The  rule  taxes  them 
alike.  This  is  not  in  proportion  to  the 
benefit  received.  We  think  it  reasonable 
that  the  quantity  should  be  considered. 
The  rule  ignores  the  value  of  the  lands  bene- 
fited. Two  different  lots  with  the  same 
length  of  front  may  differ  greatly  in  value, 
owing  to  a  difference  in  location  or  other 
causes,  and  hence  be  benefited  in  different 
degrees.  Yet  an  arbitrary  rule  like  this 
taxes  both  alike.  We  cannot  sanction  t 
rule  which  excludes  the  value  of  the  prop- 
erty in  estimating  the  tax  to  be  assessed. 
The  rule  also  excludes  from  consideration 
any  and  all  peculiar  circumstances  which 
modify  the  amount  of  benefit  received. 
One  man  owns  a  piece  of  land  extending 
from  one  street  to  another.  A  sewer  in 
one  street  suflSciently  drains  his  whole 
premises.  Another  sewer  is  constructed  in 
the  other  street,  from  which  he  derives 
little  or  no  benefit.  This  rule  imposes  the 
same  burden  upon  him  that  it  does  upon  an 
adjoining  proprietor,  to  whom  the  new  sev- 
er is  indispensable.  It  seems  to  us  quite 
clear  that  all  the  circumstances  tending 
either  to  enhance  or  diminish  the  benefit 
received  must  be  taken  into  consideration. 

While  it  is  undeniable  that  a  method  of 
assessing  the  cost  of  a  local  improvement 
upon  abutting  property  in  proportion  to 
each  linear  front  foot  is  one  not  propor- 
tioned either  to  the  benefits  received  or  to 
the  value  of  the  estates  assessed,  but  rests 
upon  a  purely  mathematical  comput«tioB 
of  frontage,  is  unequal  and  may  in  many 
instances  be  unfair,  this,  in  and  of  itself, 
does  not  warrant  the  conclusion  that  a  stat- 
ute authorizing  the  adoption  of  such  a  mode 
is  unconstitutional.  Cleveland  t.  Tripp^ 
13  R.  I.  50. 

But,  notwithstanding  the  front-foot  nilt 
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Is  an  arbitrary  formula,  and  the  principles 
stated  ubi  supra  appear  to  be  disregared 
when  it  is  employed,  nevertheless,  the 
courts  have  acquiesced  so  long  in  its  use 
that  they  refuse  longer  to  listen  to  attacks 
upon  it  standing  alone. 

An  objection  urged  in  Jennings  t.  Le 
Breton,  80  Cal.  8,  21  Pac.  1127,  was  that 
the  assessment  under  review  had  not  been 
levied  in  proportion  to  benefits,  and  hence 
was  beyond  the  constitutional  power  of 
the  state  and  municipal  governments.  The 
learned  counsel  for  the  appellants,  said  the 
court,  has  submitted  an  able  argument  upon 
this  point,  evincing  thorough  research  and 
critical  examination  of  all  the  leading  cases 
and  text  writers  upon  this  much  debated 
question;  but  it  comes  to  this  court  too 
late.  .  .  .  The  objection  is  that  the 
mode  t)f  apportionment,  viz.,  in  proportion 
to  frontage  on  the  improvement,  ...  is 
unequal,  and  not  in  proportion  to  benefits, 
and  therefore,  unconstitutional.  Twenty- 
four  years  ago  these  questions  were  deliber- 
ately considered  by  this  court  and  decided 
against  the  views  of  the  learned  counsel 
for  the  appellants,  in  Emery  v.  San  Fran- 
cisco Gas  Co.  28  Cal.  345,  in  which  it  was 
decided  that  the  legislature  may  delegate 
to  municipal  corporations  authority  to  as- 
Ae»«  real  property  to  pay  the  expenses  of 
local  improvements,  and  to  apportion  the 
assessment  in  proportion  to  the  frontage  of 
the  land  assessed  on  the  improvements; 
and  that  this  is  a  constitutional  mode  of 
the  exercise  by  the  legislature  of  the  sov- 
ereign right  of  taxation,  which  does  not 
in  any  degree  depend  upon  the  right  of  emi- 
nent domain,  nor  involve  the  taking  of  pri- 
vate property  for  public  use  in  the  sense 
of  the  constitutional  prohibition.  We  are 
not  aware  that  any  of  these  propositions 
have  been  overruled  or  qualified,  but  under- 
stand that  they  have  been  repeatedly  af- 
firmed. .  .  .  We  are  therefore  not  at 
liberty  to  accede  to  the  earnest  and  re- 
spectful request  of  the  learned  counsel  for 
appellants  to  open  and  reconsider  these 
questions.  * 

In  reaffirming  the  constitutional  validity, 
nnder  the  present  Constitution  of  Illinois, 
of  an  assessment  for  a  local  improvement 
Apportioned  according  to  frontage.  Chief 
Justice  Mulkey,  who  wrote  for  the  court, 
said  in  Springfield  v.  Green,  120  111.  209, 
11  N.  E.  261:  If  this  were  a  new  question, 
the  writer,  and  perhaps  other  members  of 
the  court,  would  take  tlie  view  of  appellees. 
But  it  is  not.  If  it  be  possible  to  settle 
any  question  by  repeated  decisions  all  the 
same  way,  the  present  one  surely  ought 
to  be  regarded  as  finally  and  irrevocably 
settled. 

The  constitutionality  of  the  front-foot 
rule  of  apportionment  of  local  assessments 
being  once  more  denied  in  Wilbur  v.  Spring- 
field, 123  111.  395,  14  N.  E.  871,  the  court 
disposed  of  the  question  on  the  ground  of 
stare  decisis.  Had  the  able  and  exhaustive 
Argument  of  counsel,  it  was  said  in  the 
opinion,  not  been  pressed  before  upon  the 
attention  of  this  court,  and  met,  as  it  must 
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be  again,  by  the  fact  that  this  court  in  num- 
erous cases  has  settled  the  doctrine  ad- 
versely to  the  contention  of  counsel,  we 
should  feel  called  upon  to  give  it  greater 
consideration  than  we  can  now  do.  No  fur- 
ther discussion  of  this  contention,  however 
inviting  it  may  be,  would  be  profitable  in 
view  of  these  repeated  decisions. 

It  is  contended,  said  the  court  in  Chicago 
&  A.  R.  Co.  V.  Joliet,  153  111.  649,  39  N. 
E.  1077,  that  an  ordinance  requiring  the 
cost  of  improving  a  street  to  be  assessed 
upon  the  abutting  real  estate  in  proportion 
to  the  frontage  of  the  several  parcels  of 
land  is  obnoxioUs,  if  not  to  the  letter,  at 
least  to  the  spirit,  of  the  Constitution,  and 
consequently  void.  This  question  has  been 
repeatedly  passed  upon  adversely  to  this 
contention. 

The  front- foot  rule  of  assessment  was 
challenged  as  unconstitutional  because  as- 
sessments under  it  were  not  limited  to  the 
benefits  conferred,  in  Allen  v.  Davenport, 
107  Iowa,  90,  77  N.  W.  532,  but  the  court 
replied:  "We  have  heretofore  approved  of 
what  is  known  as  the  'front- foot  rule  of 
assessment,'  and  have  also  said  that  the 
expense  of  improving  streets  has  been  too 
long  imposed  upon  abutting  property  with- 
out regard  to  benefits,  to  be  now  called  in 
question."  Deemer,  Ch.  J.,  however,  who 
delivered  the  opinion  of  the  court,  added,  on 
his  own  account,  it  may  not  be  out  of  place 
to  say  that  if  the  proposition  were  an  orig- 
inal one,  the  writer,  and  perhaps  other 
members  of  the  court  as  now  constituted, 
would  be  strongly  inclined  to  the  view  that 
such  assessments  can  only  be  justified  on 
the  theory  of  benefits  conferred,  and  that 
when  there  is  no  benefit,  as  when  the  prop- 
erty is  taken  and  a  balance  yet  remains, 
such  balance  cannot  be  collected  from  the 
property  owner.  The  proposition  seems  to 
be  closed,  however,  and  it  is  better  perhaps 
that  it  be  not  disturbed. 

Again  in  Hackworth  v.  Ottumwa,  114 
Iowa,  467,  87  N.  W.  424,  the  constitution- 
ality of  the  statutes  prescribing  assess- 
ments under  the  front-foot  rule  was  as- 
sailed. The  validity  of  these  statutes,  said 
the  court,  has  been  questioned  many  times 
in  this  court,  but  we  have  uniformly  held 
that  there  is  nothing  in  them  which  runs 
counter  to  the  provisions  of  our  funda- 
mental law.  In  view  of  these  decisions, 
nothing  is  to  be  gained  from  further  dis- 
cussion, as  none  of  us  is  prepared  to  over- 
rule them. 

In  Ft.  Dodge  Electric  Light  &  P.  Co.  v. 
Ft.  Dodge,  115  Iowa,  568,  89  N.  W.  7,  the 
validity  of  the  entire  contract  in  that  case 
was  assailed  on  the  ground  that  the  legis- 
lation on  which  it  was  based  was  uncon- 
stitutional because  it  authorized  an  assess- 
ment in  accordance  with  the  front-foot  rule 
without  regard  to  benefits.  This  question, 
said  the  court,  has  recently  been  discussed, 
and  this  court  is  committed  to  the  doctrine 
that  our  statutory  method  of  making  such 
assessments  is  constitutional.  It  is  not  nec- 
essary to  review  the  question  here. 

Methods  of  assessment  by  the  foot,  said 
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the  court  in  Louisville  v.  Bitzer,  115  Ky. 
359,  61  L.RA.  434,  73  S.  W.  1115,  have  been 
followed  so  long,  and  have  been  so  often 
approved  by  this  court,  that  it  no  longer 
remains  an  open  question. 

In  the  case  of  Smith  v.  Worcester,  182 
Mass.  232,  59  L.R.A.  728,  65  N.  E.  40,  the 
court,  according  to  Holmes,  Ch.  J.,  was 
asked  to  declare  the  statute  unconstitu- 
tional on  the  ground  tlmt  the  assessment 
which  it  purports  to  authorize  may  exceed 
the  benefit  to  the  estate  assessed,  and  there- 
fore is  bad  under  the  recent  decisions.  It 
is  admitted,  said  the  chief  justice,  that  the 
statute  has  been  before  the  court  repeated- 
ly, and  has  been  upheld  after  argument  as 
to  its  validity,  but  it  is  said  that  the  rule 
of  the  recent  cases  was  not  understood  at 
the  time  of  these  decisions,  and  that  they 
are  no  longer  authority  so  far  as  the  pres- 
ent question  is  concerned.  It  would  be  a 
misfortune,  he  continued,  if  we  were  driven 
to  the  conclusion  contended  for,  after  the 
act  has  stood  so  long  under  the  shelter  of 
an  express  <lecision,  and  after,  as  we  may 
presume,  very  great  and  costly  improve- 
ments have  been  made  and  probably  titles 
passed  in  reliance  upon  the  authority  which 
the  statutes  purport  to  confer.  It  is  only 
justice  to  require  an  argument  from  which 
there  is  no  possible  escape  before  we  accept 
Buch  a  result,  but  we  do  not  suppose  the 
recent  decisions  of  this  court  to  have  made 
such  slaughter  among  the  older  cases  as  the 
petitioner's  counsel  is  inclined  to.  believe. 
vVe  are  of  the  opinion  that  the  act  may  be 
sustained. 

It-  has  several  times  been  decided  in 
Michigan,  according  to  the  court  in  Sheley 
V.  Detroit,  45  Mich.  431,  8  N.  W.  62,  that 
it  was  competent,  under  legislation  permit- 
ting U,  to  apportion  local  assessments  ac- 
cording to  frontage.  We  might  fill  pages, 
said  Cooley,  J.,  in  delivering  the  opinion, 
with  the  names  of  cases  decided  in  other 
states  which  have  sustained  assessments  for 
improvinsf  streets,  though  the  apportion- 
ment of  the  cost  was  made  on  the  same  basis 
as  the  one  before  us.  If  anything  can  be 
recrarded  i»s  settled  in  municipal  law  in  this 
country,  the  power  of  the  legislature  to 
permit  such  assessments,  and  to  direct  an 
apportionment  of  the  cost  by  frontage, 
should  by  this  time  be  considered  as  no 
longer  open  to  controversy.  Writers  on 
constitutional  law,  on  municipal  law,  on 
the  law  of  taxation,  have  collected  the  caEcs, 
and  have  recognized  the  principle  as  set- 
tled, and  if  the  question  were  new  in  this 
city,  we  might  think  it  important  to  refer 
to  what  they  say.  But  the  question  is  not 
new.    It  was  settled  for  us  thirty  years  ago. 

The  question  of  the  right  to  pave  certain 
streets  and  to  assess  abutting  property  for 
the  cost  thereof  according  to  the  street 
frontage  was  again  declared  to  be  settled 
in  Michigan,  in  the  case  of  Kalamazoo  v. 
Francoise,   135   Mich.   654,   73   N.   W.   801. 

In  street  paving  cases,  according  to  the 
court  in  Cass  Farm  Co.  v.  Detroit,  324 
Mich.  4.33,  83  N.  W.  lOS,  the  rule  has  been 
Fettled  in  Michigan  by  many  decisions,  that 
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it  is  competent  for  the  legislature  to  au- 
thorize the  cost  of  paving  streets  to  be  as- 
sessed upon  the  abutting  property  accord- 
ing to  frontage. 

According  to  Norton,  J.,  in  the  opinion 
of  the  court  in  Farrar  v.  St.  Louis,  80  Mol 
379,  the  liability  of  lots  fronting  on  a 
street,  the  paving  of  which  is  auUiorized, 
to  be  charged  with  the  cost  of  the  work  ac- 
cording to  their  frontage,  having  been  so 
repeatedly  asserted,  the  question  is  no 
longer  an  open  one  in  the. state  of  Missouri, 
and  there  is  no  necessity  to  examine  au- 
thorities condemning  what  is  familiarly 
known  as  the  "front-foot  rule." 

It  is  no  longer  an  open  question  in  this 
state,  declared  the  court  again  in  Ruther- 
ford v.  Hamilton,  97  Mo.  543,  11  S.  W.  249, 
whether  the  assessment  of  the  cost  of  a 
sewer  upon  the  property  fronting  thereon, 
apportioned  in  proportion  to  the  frontage 
on  each  lot,  without  considering  the  amount 
of  actual  benefits  conferred  by  the  sewer  on 
the  lot  owners,  is  a  method  constitutionally 
applicable  to  such  subjects.  In  many  well- 
considered  cases  it  has  been  held  that  such 
charge  may,  by  valid  laws  or  authorized 
ordinances,  be  levied  upon  the  abutting 
property  having  the  benefit  of  the  impro've- 
ment,  in  proportion  to  its  frontage  thereon, 
as  well  as  by  any  other  approved  method. 

In  Moberly  v.  Hogan,  131  Mo.  19,  32  S. 
W.  1014,  it  was  argued  by  the  complain- 
ing property  owner  that  the  front-foot  rule 
of  assessment  did  not  properly  apply  to  the 
side  of  his  lot  as  it  had  been  assessed.  This, 
said  the  court  in  reply,  is  an  old  subject  on 
which  the  law  is  settled  to  the  effect  that 
where  the  side  of  a  lot  abuts  upon  the  im- 
provement, the  lot  is  properly  assessable 
therefor  according  to  that  frontage.  Where 
the  language  of  the  law  is  in  substance  as 
it  is  here,  it  is  unnecessary  to  go  over  the 
argument  of  the  subject  now. 

The  constitutionality  of  provisions  in  mu- 
nicipal charters  providing  for  the  construc- 
tion of  streets,  alleys,  or  sewers,  and  the 
assessing  of  the  cost  of  such  construction 
proportionately  upon  all  properfy  abutting 
the  improvement  or  within  the  established 
benefit  district,  either  according  to  the 
front-foot  rule  or  according  to  the  area  rule, 
declared  the  court  in  Prior  v.  Buehler  k  C. 
Constr.  Co.  370  Mo.  439,  71  S.  W.  205,  U 
no  longer  open  to  debate. 

In  Heman  v.  Gilliam,  371  Mo.  258,  71  S. 
W.  163,  it  was  again  contended  that  rn 
assessment  for  the  cost  of  paving  an  al!ei. 
laid  upon  the  abutting  property  accordin? 
to  the  front-foot  rule,  violated  the  Federal 
and  state  Constitutions;  but  as  to  this  tlie 
court  deemed  it  only  necessary  to  s:iy  that 
the  constitutionality  of  this  method  of  as- 
sessing benefits  for  an  improvement  against 
abutting  property  is  no  longer  an  open 
question. 

One  of  the  defenses  set  up  in  St.  Charles 
ex  rel.  Budd  v.  Deemar,  174  Mo.  122,  73 
S.  W.  469,  was  that  a  tax  was  null  and 
void  bocause  the  statute  by  the  authority 
of  whicli  it  was  imposed,  and  which  pn> 
vidcd  for  the  apportionment  of  the  coat  of 
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the  improvement  for  which  it  was  impoeed 
by  the  front-foot  rule,  was  unconstitutional. 
Ihat  this  defense  is  untenable  is  now  finally 
and  conclusively  settled,  and  no  more  cases 
ought  to  be  brought  here  questioning  the 
constitutionality  of  this  method  of  assess- 
ing the  cost  of  such  improvements. 

In  Barber  Asphalt  Paving  Co.  v.  Munn, 
385  Mo.  552,  83  S.  W.  10G2,  an  assessment 
for  the  cost  of  street  paving  to  be  kept  in 
condition  by  the  contractor  for  five  years 
was  challenged  as  void,  because  made  under 
a  provision  in  the  municipal  charter  appor- 
tioning the  burden  against  abutting  lands  ac- 
cording to  the  front-foot  rule.  That  provi- 
sion in  the  charter,  said  the  court,  was  care- 
fully considered  and  held  to  be  constitution- 
al in  Barber  Asphalt  Paving  Co.  v.  French, 
158  Mo.  534,  54  L.R.A.  492,  58  S.  W.  934, 
and  reaffirmed  by  the  Supreme  Court  of 
the  United  States  in  the  same  case  ( 181  U. 
S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625), 
and  we  must  decline  further  to  consider  that 
question. 

'I  he  cases  of  Hill  v.  Higdon,  5  Ohio  St. 
243,  07  Am.  Dec.  289,  and  Ernst  v.  Kukle, 
6  Ohio  St.  520,  were  both  cited  in  Northern 
Indiana  R.  Co.  v.  Connelly,  10  Ohio  St.  169, 
und  declared  to  establish  the  proposition 
that  a  special  assessment  for  a  local  public 
improvement  may  be  made  upon  abutting 
property  in  proportion  to  the  feet  front  as 
well  as  ad  valorem,  and  to  establish  the 
proposition  that  an  assessment  in  propor- 
tion to  the  feet  front  is  not  unconstitution- 
al. It  was  added  that  the  two  cases  cited 
were  reconsidered  and  affirmed  in  Reeves 
V.  Wood  County,  8  Ohio  St.  333,  and  other 
cases. 

It  is  well  settled,  said  the  court  in  Cham- 
berlain V.  Cleveland,  34  Ohio  St.  551,  that 
assessments  for  street  improvements  appor- 
tioned by  frontage,  when  properly  made  by 
municipal  corporations,  are  constitutional. 
This  ia  the  first  case  in  this  court  in  which 
the  assessment  was  made  on  the  principle  of 
special  benefits  without  reference  to  front- 
age. 

Of  an  act  of  the  legislature  of  the  state  of 
Pennsylvania  empowering  the  city  of  AUe- 
Ijhcny  to  pave  and  grade  its  streets,  and, 
for  the  purpose  of  defraying  the  cost  and 
expenses  of  so  doing,  levying  a  special  tnx 
to  be  equally  assessed  upon  the  property 
abutting  on  the  improved  streets  in  propor- 
tion to  the  feet  front,  the  court,  in  Schenley 
V.  Allegheny,  25  Pa.  128,  said  the  legislation 
complained  of  here  is  of  the  character  of 
mucli  that  has  prevailed  in  Pennsylvania 
without  complaint,  which  has  been  often 
sanctioned  by  judicial  tribunals,  and  which 
is  made  indispensable  by  the  growth  and 
prosperity  of  towns  and  cities.  It  is  a  fair 
and  legitimate  mode  of  taxation,  because  it 
imposes  the  burdens  exactly  where  the  bene- 
fits are  conferred,  and  its  constitutionality 
is  iinqnc8tionable. 

Whatever  doubt  might  have  been  originally 
entertained  of  an  assessment  accordincj  t'n 
the  frontaire  of  property  on  a  public  street 
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to  pay  for  its  opening,  grading,  and  paving, 
as  a  substitute  for  nu  actual  assessment  by 
jurors  or  assessors  under  oath,  it  has  been, 
said  the  court  in  Re  Washington  Ave.  09  Pa. 
352,  8  Am.  Rep.  255,  so  often  sanctioned  by 
decision,  it  would  ill  become  us  now  to  un- 
settle its  foundation  by  disputing  its  prin- 
ciple. 

It  is  settled  beyond  all  question,  said  the 
court  in  the  Parker's  Appeal,  109  Pa.  43:), 
32  Atl.  574,  by  a  line  of  cases  of  which  it  is 
only  necessary  to  mention  Hammctt  v. 
Philadelphia,  65  Pa.  14G,  3  Am.  Rep.  615, 
and  Re  Washington  Ave.  supra,  that  local 
assessments  are  special  and  individual  tax- 
ation, sustainable  only  on  the  basis  of 
special  and  individual  benefit,  and  the  limit 
of  the  benefit  is  the  limit  of  the  taxing 
power. 

The  right  to  adopt  the  front-foot  rule  of 
assessing  the  cost  of  street  paving  in  Penn- 
sylvania,  declared  the  court  in  Harrisburg 
V.  McPherran,  200  Pa.  343,  49  Atl.  988, 
must  be  regarded  as  definitely  settled. 

After  referring  to  an  objection  that  a  lo- 
cal assessment  for  the  cost  of  a  local  im- 
provement conferring  special  benefits  on  the 
property  assessed  was  in  conllict  with  a 
constitutional  provision  requiring  equality 
and  uniformity  of  taxation,  and  the  collec- 
tion of  taxes  under  general  laws,  the  court, 
in  Greensburg  v.  Laird,  8  Pa.  Co.  Ct.  608,' 
said  we  do  not  consider  the  liens  author- 
ized by  the  statute  come  under  the  band 
of  a  constitutional  provision  requiring  uni- 
formity. We  will  not  tarry  to  argue  this 
objection  for  it  is  settled  by  authority. 

In  Whittaker  v.  Dead  wood  (S.  D.)  122 
N.  W.  590,  the  front-foot  rule  for  comput- 
ing the  amount  of  the  special  assessment 
there  involved  was  attacked  as  unequal  and 
unjust.  The  court,  however,  disposed  of  this 
objection  by  simply  saying  the  front-foot 
rule  is  established  by  the  statute  of  this 
state  (Rev.  Pol.  Code,  §  204),  and  the  fol- 
lowing of  any  other  rule  of  computation 
would  be  invalid.  The  constitutionality  of 
the  front-foot  rule  has  been  many  times  as- 
sailed in  other  jurisdictions,  and  the  great 
weight  of  authority  seems  to  be  in  favor  of 
its  validity.  The  identical  statute  exists  in 
North  Dakota,  and  was  assailed  in  Rolphv. 
Fargo,  7  N.  D.  640,  42  L.R.A.  640,  70  N.  W. 
242,  and  again  in  Webster  v.  Fargo,  9  N. 
D.  208,  56  L.R.A.  156,  82  N.  W.  732,  and  by 
able  opinions  held   constitutional. 

The  validity  and  constitutionality  of  spe- 
cial assessments  for  local  improvements,  ac- 
cording to  the  court  in  Sands  v.  Richmond, 
31  Gratt.  571,  31  Am.  Rep.  742,  are  sus- 
tained by  an  array  of  authority  and  force 
of  reasoning  which  ought  to  be  decisive  of 
the  question. 

It  must  be  held  to  be  a  settled  principle  in 
this  state,  said  tlie  court  in  Davis  v.  Lyncli- 
burg,  84  Va.  861,  6  S.  K.  230,  tliat  assess- 
iricnts  by  the  front-foot  rule  of  lots  adja- 
cent to  a  street  to  be  improved,  for  the  cost 
)f  the  improvement,  when  made  under  the 
authority  of  public  law,  are  valid  and  bind- 
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ixig,  and  whatever  remedy  is  to  be  applied,  if 
any,  must  come  from  the  lawmaking  pow- 
er, and  not  from  the  courts. 

XV,  Squaring  the  fronUfoot  rule  %Dith 
the  rule  of  benefits. 

The  efforts,  not  to  say  struggles,  of  the 
courts,  to  escape  nullifying  assessnyents  im- 
posed by  the  arbitrary  rule  of  frontage,  and 
to  reconcile  the  use  of  that  rule  with  the 
doctrine  of  equivalent  benefits,  have  been 
numerous  and  long  continued.  They  have 
developed  a  general  theory  of  consistency 
which  has  been  made  to  fit  a  majority  of 
the  cases. 

Tlie  courts,  it  was  said  in  Cleveland  v. 
Tripp,  13  R.  I.  50,  have  sustained  assess- 
ments by  the  front-foot  rule  generally  upon 
two  grounds:  First,  that  they  are  a  species 
of  taxation,  and  the  power  to  tax  cannot  be 
limited  by  judicial  construction  except  where 
it  clearly  violates  the  Constitution;  and,  see- 
on  dlpr,  that  such  assessments,  although  the- 
oretically more  unequal  than  assessments 
in  the  ratio  of  benefits  received  or  than  ad 
valorem,  assessments,  are  nevertheless,  in 
practical  operation,  a  fair  substitute  for 
either  of  them  in  compact  parts  of  large 
towns  or  cities. 

After,  stating  such  grounds,  the  court  in 
that  case  confessed  that  the  reasons  were 
not  entir'^ly  convincing,  but,  reinforced  as 
they  were  by  many  precedents,  they  were 
sufficient  to  prevent  the  courts  from  nulli- 
fying as  ^nconstitutional  an  assessment  by 
the  front-foot  rule. 

Assessment  by  the  front-foot  rule  has  been 
declared  to  be  but  a  rule  of  thumb,  resorted 
to  for  measuring  special  benefits  upon  which 
the  whole  right  to  assess  rests.  Fridman  v. 
Norwood,  25  Ohio  C.  C.  258. 

An  assessment  according  to  the  front-foot 
rule  is  merely  a  substitute  for  an  actual  as- 
sessment according  to  benefits.  Seely  v. 
Pittsburgh,  82   Pa.  3G0,   22  Am.   Rep.   700. 

While  assessments  of  special  taxes  accord- 
ing to  an  estimate  of  the  particular  benefits 
to  each  lot  assessed,  conformably  to  a  meas- 
urement of  the  amount  of  frontage  upon  a 
street  or  sewer,  or  the  measurement  of  the 
area  of  the  lots,  or  according  to  a  valuation, 
of  the  property,  have  all  been  sustained,  the 
only  ground  upon  which  they  can  properly 
rest  is  that  they  are  methods  reasonably  de- 
termined upon  for  the  purpose  of  ascertain- 
ing the  benefits  actually  received  by  the  dif- 
ferent states  upon  which  the  assessments 
are  to  be  laid.  Sears  v.  Boston,  173  Mass. 
71,  43   L.R.A.  834,   63   N.   E.   138. 

When  the  assessors  for  the  cost  of  a  local 
improvement  in  a  municipality  are  required 
by  statute  to  assess  property  upon  the  basis 
of  the  benefits  peculiar  to  it  resulting  from 
the  improvement,  they  may,  when  the  situa- 
tion of  all  the  parcels  of  property  with  re- 
spect of  the  improvement  which  are  assessed 
is  substantially  the  same,  be  warranted  in 
apportioning  the  assessment  according  to  the 
frontage,  but  the  basis  of  the  assessment 
must  still  be  the  benefits  peculiar  to  the 
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property.     Fraser    t.    Pittsburg,    41    Pa. 
Super.  Ct.  103. 

The  front-foot  rule  of  assessment  is  not 
inherently  and  necessarily  vicioua,  neither 
is  an  assessment  made  by  applying  it  neees- 
sarily  invalid  even  though  commanded  to  be 
made  in  proportion  to  benefits  conferred  up- 
on the  property  assessed.  The  front-foot 
rule  is  not  invariably  and  inevitably  ineon- 
sistent  with  an  assessment  according  to 
benefits ;  it  may  or  may  not  be  so  in  varying 
circumstances.  If  benefits  are  fairly  meas- 
ured by  frontage,  if  the  assessment  does  not 
exceed  such  benefits,  if  it  is  not  unjust,  un- 
equal, or  unreasonable,  the  fact  that  in  the 
given  case  the  front-foot  rule  was  employed 
in  making  it  affords  no  ground  for  vacating 
the  assessment.  English  v.  Arizona,  214  U. 
S.  359,  53  L.  ed.  1030,  20  Sup.  Ct.  Rep.  658; 
Harney  v.  Benson,  113  Cal.  314,  45  Pac  687; 
Bassett  v.  New  Haven,  76  Conn.  70,  55  Atl. 
579;  Walker  v.  Aurora,  140  III.  402,  29  N. 
E.  741;  Peru  v.  Bartels,  214  111.  515,  73  N. 
E.  755;  East  St.  Louis  v.  Illinois  C.  R.  Co. 
238  111.  296,  87  N.  E.  407;  Reed  v.  Cedar 
Rapids,  137  Iowa,  107,  111  N.  W.  1013; 
O'Connell  V.  First  Parish,  204  Mass.  118,90 
N.  E.  580;  Beck  v.  Holland,  29  Mont  234, 
74  Pac.  410;  State,  Sigler,  Prosecutor,  t. 
Fuller,  34  N.  J.  L.  227;  State,  Pddney, 
Prosecutor,  v.  Passaic,  37  N.  J.  L.  65;  State, 
Simmons,  ]?rosecutor,  v.  Passaic,  42  N.  J.  h. 
524 ;  State,  Raymond,  Prosecutor,  v.  Ruther- 
ford, 55  N.  J.  L.  441,  27  Atl.  172;  DeWitt  v. 
Elizabeth,  56  N.  J.  L.  110,  27  Atl.  801 ;  Long 
Branch  Police  Sanitary  &  Improv.  Commis- 
sion V.  Dobbins,  61  N.  J.  L.  659,  40  Atl.  Ii99, 
reversing  59  N.  J.  L.  140,  36  Atl.  482; 
Dooling  V.  Ocean  City,  67  N.  J.  L.  215,  50 
Atl.  621 ;  Donovan  v.  Oswego,  90  App.  Div. 
397,  86  N.  Y.  Supp.  155,  reversing,  39  Misc. 
291,  79  N.  Y.  Supp.  662;  Schroder  v.  Over- 
man, 61  Ohio  St.  1,  47  L.R.A.  156,  76  Am. 
St  Rep.  354,  55  N.  £.  158;  Shoemaker  t. 
Cincinnati,  68  Ohio  St  603,  61  N.  E.  1; 
Queen  City  Foundry  Co.  v.  Cincinnati,  8 
Ohio  N.  P.  167;  Taylor  v.  Wapakoneta,  26 
Ohio  C.  C.  285;  Taylor  v.  Boyd,  63  Tex.  533; 
Adams  v.  Fisher,  63  Tex.  651,  and  on  second 
appeal,  75  Tex.  657,  6  S.  W.  772;  Texas 
I'ransp.  Co.  v.  Boyd,  67  Tex.  153,  2  S.  W. 
364;  Harrell  v.  Storrie  (Tex.  Civ.  App-) 
47  S.  W.  838;  Adams  v.  Roanoke,  102  Va. 
53,  46  S.  E.  881 ;  Hayes  v.  Douglas  Countv, 
92  Wis.  429,  31  L.R.A.  213,  53  Am.  St  Rep. 
926,  65  N.  W.  482. 

To  esteem  the  frontage  principle  of  as- 
sessment as  necessarily  wrong  in  all  caaes  is 
as  great  an  error  as  to  assume  it  right  in 
all  cases.  Jersey  City  ▼.  State,  30  N.  J.  L 
521. 

That  the  general  distribution  of  an  asMss- 
ment  among  the  parcels  of  property  aub- 
jected  thereto  is  in  a  ratio  of  their  front- 
age does  not  raise  a  presumption  that  tlie 
assessment  is  necessarily  wrong.  Kirtland 
V.  Parker,  76  N.  J.  L.  217,  68  Atl.  913. 

An  objection  that  property  assessed  for  a 
local  improvement  was  assessed  according 
to  its  frontage  is  not  good  unless  it  is 
shown  that  the  property  does  not  bear  the 
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Bame  ratio  to  the  total  benefit  conferred  by 
the  improvement,  as  the  tax  assessed  against 
it  bears  to  the  total  tax.  Beck  v.  Holland, 
29  Mont.  234,  74  Pac.  430. 

The  mere  fact  that  property  in  a  munici- 
pality is  assessed  according  to  its  frontage 
for  the  cost  of  a  local  improvement,  under 
a  statute  which  gives  the  corporation  the 
power  to  levy  such  an  assessment  only  in 
proportion  to  the  benefits  upon  the  property 
benefited,  is  not  alone  conclusive  against  the 
validity  of  the  assessment,  for  it  may  be 
possible  for  property  to  be  reajly  benefited 
in  proportion  to  its  extent  along  the  street. 
Elma  V.  Carney,  9  Wash.  466,  37  Pac.  707. 

There  is  no  presumption  that  the  front- 
foot  rule  of  assessment  is  wrong,  for  it  may 
be  right,  and  the  burden  of  establishing  that 
it  is  wrong  in  any  particular  case  is  upon 
the  landowner.  Ithaca  v.  Babcock,  72  App. 
Div.  260,  76  N.  Y.  Supp.  49,  affirming  36 
Misc.  49,  72  N.  Y.  Supp.  639. 

It  is  to  be  presumed,  when  no  evidence  is 
adduced  to  the  contrary,  that  a  municipal 
council  in  adopting  and  approving  an  as- 
sessment for  the  cost  of  a  street  improve- 
ment, laid  upon  the  abutting  property  ac- 
cording to  its  frontage  upon  the  line  of  the 
work,  considered  and  determined  that  the 
benefits  conferred  upon  the  assessed  proper- 
ty by  the  improvement  were.in  proportion  to 
its  frontage.  Leeds  v.  Defrees,  367  Ind.  392, 
61  N.  E.  930. 

It  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  property  abut- 
ting upon  a  street  improvement,  which  is 
assessed  in  proportion  to  its  frontage,  was 
benefited  by  the  improvement  to  the  extent 
of  the  assessment.  Brown  v.  Central  Ber- 
mudez  Co.  162  Ind.  462,  69  N.  E.  160. 

In  order  for  a  landowner  who  complains 
of  an  assessment  upon  his  premises  for  the 
construction  of  a  sewer  in  a  public  way,  to 
establish  its  invalidity  upon  the  ground  that 
it  was  apportioned  according  to  frontage,  he 
must  affirmatively  prove  that  the  assess- 
ment exceeded  or  was  disproportionate  to 
the  special  benefits  conferred  by  the  work. 
O'Connell  v.  First  Parish,  supra. 

The  cost  of  a  street  improvement  may  be 
apportioned  tentatively  according  to  the 
front-foot  rule  upon  the  abutting  property 
on  the  line  of  the  work,  and  assessed  ac- 
cordingly, provided  due  opportunity  is  given 
to  the  property  owner  to  be  heard  upon  the 
question  of  special  benefits,  and  for  correc- 
tion of  the  assessment,  if  the  facts  concern- 
ing the  special  benefits  are  found  to  warrant 
such  action.  Indianapolis  v.  Holt,  155  Ind. 
222,  57  N.  E.  966,  988,  1 1 00. 

An  error  in  computing  the  frontage  of 
property  assessed  for  the  construction  of  a 
sew^er  upon  the  basis  of  the  front-foot  rule 
will  not  affect  the  validity  of  the  assessment 
when  it  appears  affirmatively  that  the  sum 
assessed  upon  the  particular  parcel  is'  a 
fair  and  equitable  share  of  the  cost  of  the 
work  chargeable  to  the  property.  Morse  v. 
Buffalo,  35  Hun,  613. 

If  a  special  tax  is  levied  for  a  local  im- 
provement according  to  frontage,  then,  al- 
though the  distribution  of  burden  as  be- 
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tw^een  different  lots  is  not  on  a  basis  of  pro- 
portionate shares,  the  tax  is  still  valid  if 
within  the  limits  of  benefits  conferred.  East 
St.  Louis  V.  Illinois  C.  R.  Co.  238  111.  296, 
87  N.  E.  407. 

An  assessment  for  the  cost  of  a  storm 
sewer  upon  all  the  real  estate  in  a  special 
assessment  district,  in  proportion  as  the 
area  of  each  parcel  in  the  district  is  to  the 
area  of  all  the  land,  save  public  highways, 
in  such  district,  is  valid  when  such  method 
approximately  results  in  assessing  the  sev- 
eral parcels  in  proportion  to  the  special 
benefits  accruing  to  them  by  such  sewer. 
Denver  v.  Dumars,  33  Colo.  94,  80  Pac.  114. 

The  foundation  of  the  front-foot  rule  of 
assessment  is  not  in  uniformity  of  value, 
but  in  uniformity  of  benefit.  Witman  v. 
Reading,  169  Pa.  375,  32  Atl.  576;  Scranton 
V.  Koehler,  200  Pa.  326,  49  Atl.  792. 

If  the  physical  conditions  of  property  as- 
sessed for  grading  or  paving  a  street  are 
such  that  the  benefits  to  the  different  lots 
are  not  approximately  equal,  but  vary  great- 
ly in  amount,  then  an  assessment  according 
to  the  front-foot  plan  is  necessarily  unequal 
and  unjust,  and  cannot  stand.  White  v. 
Tacoma,  109  Fed.  32. 

A  uniform  assessment  arbitrarily  imposed 
by  the  lot  on  all  property  affected  in  the 
same  way  by  a  public  improvement  is  void 
if  the  advantages  to  the  several  lots  from 
the  improvement  are  varied  and  unequal. 
State,  Frevert,  Prosecutor,  v.  Bayonne,  63 
N.  J.  L.  202,  42  Atl.  773. 

An  assessment  imposed  upon  abutting 
property  for  the  cost  of  constructing  a  side- 
walk in  a  street,  and  the  grading  of  the 
street  for  the  purpose,  laid  in  the  propor- 
tion of  the  entire  cost  of  the  work  which  the 
frontage  of  the  lot  assessed  bears  to  the 
entire  frontage  upon  the  line  of  such  work, 
is  invalid  and  void  when  the  amount  of  the 
burden  is  more  than  ten  times  the  cost  of 
the  improvement  in  front  of  the  property 
assessed,  and  most  of  the  work  has  been 
done  by  the  property  owner  himself;  since 
such  a  state  of  facts  discloses  that  the  re- 
sult of  the  application  of  the  front-foot  riile 
was  unnecessarily  and  inevitably  unfair  and 
unequal.  State,  Simmons,  Prosecutor,  v. 
Passaic,  42  N.  J.  L.  524. 

When  a  sewer  has  been  constructed  in  a 
strip  of  private  land  taken  for  the  purpose, 
and  the  cost  thereof  assessed  according  to 
the  frontage  of  the  lots  on  the  strip  taken, 
and  the  assessments  are  grossly  dispropor- 
tionate to  the  benefits  received  by  such  lots 
from  the  construction  of  the  sewer,  and  the 
lots  assessed  vary  greatly  in  shape,  size, 
depth,  and  value,  method  of  allowing  the  as- 
sessments in  such  case  is  unreasonable,  un- 
just, and  disproportionate,  and  a  statute 
which  authorizes  it  to  be  employed  is  uncon- 
stitutional. Weed  V.  Boston,  172  Mass.  28, 
42  L.R.A.  642.  51  N.  E.  204. 

This  case  was  followed  in  Dexter  v.  Bos- 
ton, 176  Mass.  247,  79  Am.  St.  Rep.  306, 
57  N.  E.  379;  White  v.  Gove,  183  Mass.  333, 
67  N.  E.  359;  Harwood  v.  Street  Comrs.  183 
Mass.  348,  67  N.  E.  362. 

When   it  appears   upon   the  face  of  the 
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record  of  the  proceedings  to  assess  property 
for  the  cost  of  construction  of  a  sewer,  that 
the  assessment  had  been  made  by  the  front- 
foot  rule,  and  is  manifestly  unjust,  unequal, 
and  erroneous,  and  in  no  sense  proportional 
to  the  benefits  conferred  by  the  sewer,  the 
assessment  should  be  annulled.  People  ex 
rel.  Connelly  v.  Reis,  109  App.  Div.  748,  OG 
N.  Y.  Supp.  597. 

While  it  may  be  conceded  that  lots  simi- 
larly situated  on  a  street  through  which  a 
sewer  is  constructed  may,  in  many  instances, 
be  benefited  in  proportion  to  their  respective 
frontage  upon  such  street,  whether  vacant  or 
improved,  yet  it  cannot  be  supposed  that 
very  different  classes  of  property,  valuable 
for  many  and  different  purposes,  scattered 
throughout  a  wide  area  in  which  a  system  of 
sewers  is  constructed,  and  all  of  which  have 
been  assessed  at  a  fixed  and  equal  rate  per 
front  foot,  have  in  every  instance  been  equal- 
ly benefited  in  proportion  to  frontage  from 
the  construction  of  the  sewer  system.    Ibid. 

An  assessment  by  the  front-foot  rule  for 
the  cost  of  a  local  improvement,  although 
laid  only  upon  property  actually  benefited 
to  some  extent  by  such  improvement,  will  be 
set  aside  where  the  quantum  of  benefits  re- 
ceived by  some  of  the  properties  assessed  is 
very  greatly  in  excess  of  that  derived  by 
other  parcels.  People  ex  rel.  Lake  Shore  & 
M.  S.  R.  Co.  V.  Buffalo,  67  Misc.  17,  107  N. 
Y.  Supp.  281. 

.While  a-  front-foot  rule  of  assessment  re- 
quired to  be  made  according  to  the  benefits 
conferred  by  a  local  improvement  is  not 
necessarily  improper  when  the  several  par- 
cels assessed  are  equally  benefited,  and  sub- 
stantially equal  in  condition  and  value, 
it  cannot  be  sustained  when  there  is  great 
disproportion  in  value  and  in  the  benefits 
they  receive  by  the  improvement.    Ibid. 

An  assessment  for  a  street  improvement, 
imposed  upon  abutting  property  without  re- 
gard to  its  depth  or  comparative  value  be- 
fore and  after  the  improvement,  when  the 
.statute  requircs.it  to  be  made  according  and 
in  proportion  to  benefits,  is  invalid.  Nul- 
sen  V.  Cincinnati,  27  Ohio  C.  C.  383;  Kum- 
mer  v.  Cincinnati,  27  Ohio  C.  C.  683. 

An  assessment  for  the  cost  of  a  street  im- 
provement upon  various  parcels  of  land 
abutting  on  the  street,  ad  valorem,  in  dis- 
regard of  the  frontage  and  depth  of  the  par- 
cels, which  necessarily  affect  the  values,  and 
resulting  in  the  burdening  of  some  parcels 
with  a  charge  several  times  as  much  for 
each  foot  front  as  other  parcels  on  the  line 
of  the  work,  is  void  for  inequality.  Howell 
v.  Tacoma,  3  Wash.  731,  28  Am.  St.  Rep. 
83,  29  Pac.  447 ;  Griggs  v.  Tacoma,  3  Wash. 
785,  29  Pac.  449. 

The  moderate  variation  in  the  percentage 
of  the  different  classes  of  property  assessed 
ad  valorem  per  foot,  making  the  proportion 
of  assessment  greater  upon  the  estates  of 
less  value  per  foot,  and  somewhat  less  upon 
those  of  greater  value,  does  not  show  the  en- 
tire schema  to  be  so  unreasonable,  or  to  o))- 
erate  so  unjustly,  that  it  can  be  judicially 
declared  to  be  fully  invalid.  Butler  v.  Wor- 
cester, 112  Ma!»s.  641. 
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Slight  physical  differences  in  the  situa- 
tion and  state*  of  parcels  of  property  abat- 
ing upon  a  street,  and  assessed  for  the  coft 
of  macadamizing  it,  do  not  impeach  the  fair- 
ness and  equality  of  an  assessment  accord- 
ing to  the  front-foot  rule  for  the  cost  of  tlw 
improvement,  property  being  in  most  re- 
spects and  substantially  all  of  tlie  same 
general  character.  Re  Phelps,  110  App.  Div. 
69,  96  N.  Y.  Supp.  802. 

The  mere  fact  that  city  lota  assessed  for 
the  cost  of  a  local  improvement  in  front  of 
them  according  to  the  front-foot  rule  diifer 
somewhat  in  situation,  and  in  depth,  and  iu 
the  topography  of  their  surfaces,  is  not  in 
itself  patent  to  invalidate  the  assessment. 
McKeesport  v.  Busch,  166  Pa.  46,  31  Atl. 
49. 

An  assessment  for  a  local  improvement 
laid  upon  adjoining  property  according  to 
thft  front-foot  rule,  is  not  open  to  the  objec- 
tion of  inequality  and  want  of  uniformity, 
when  the  lots  upon  which  it  is  laid  are  sub- 
stantially of  the  same  width  of  front,  al- 
though they  may  vary  greatly  in  depth. 
Tripp  V.  Yankton,  10  S.  D.  516,  74  X.  W. 
447. 

Notwithstanding  lots  assessed  along  the 
line  of  a  street  pavement  according  to  tlie 
front-foot  rule,  to  meet  the  cost  of  such 
pavement,  vary*  considerably  in  depth,  the 
assessment  is  not  invalid,  when  each  lot  is 
specially  benefited  to  the  amount  or  in  ex- 
cess of  its  assessment,  and  when  those  least 
in  depth  are  yet  deep  enough  for  building 
purposes  and  practically  are  as  much  bene- 
fited as  the  deeper  ones  the  rear  portions  of 
which  are  benefited  only  slightly  or  not  tt 
all.    Bowditch  v.  New  Haven,  40  Conn.  503. 

If  it  affirmatively  appears  that  city  lets 
of  equal  frontage  upon  the  line  of  a  sewer, 
assessed  in  equal  amounts  for  the  cost  of 
such  sewer,  nave  received  equal  benefits 
from  such  sewer,  the  assessment  is  valid, 
notwithstanding  such  lots  are  unequal  in 
depth.  State,  Van  Sol  in  gen.  Prosecutor,  v. 
Harrison,  39  N.  J.  L.  51. 

The  assessments  in  controversy  in  Bacon 
v.  Savannah,  86  Ga.  301,  12  S.  E.  580,  s.  c 
on  subsequent  appeal,  91  Ga.  500,  17  S.  K. 
749,  had  been  laid  according  to  the  front- 
foot  rule  of  apportionment,  and  were  finally 
vacated,  but  upon  grounds  unrelated  to  that 
rule.  In  the  first  report,  indeed,  the  court 
appeared,  if  not  favorable  to  the  rule,  at 
least  of  the  opinion  that  its  adoption  and 
application  afforded  no  reason  to  invalidate 
the  assessments.  The  court,  in  substance 
and  effect,  there  held  that  a  local  assess 
ment  for  a  part  of  the  cost  of  paving,  graJ- 
ing,  and  otherwise  improving  a  city  street, 
laid  upon  the  abutting  property  in  profor- 
tion  to  its  frontage  upon  the  line  of  the  im- 
provement, is  valid  under  a  charter  autho^ 
izing,  and  a  municipal  ordinance  presrrUi- 
ing,  apportionments  of  such  assessments  ac- 
cording to  the  lineal  frontage  of  the  as- 
sessed property,  and  without  any  reference 
to  the  depth,  superficial  area,  or  estimated 
value  of  the  several  parcels  subjected  lo  tli« 
burden. 

When  the  assessed  property  along  the  Um 
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of  a  local  improvement  consists  of  lots  sub- 
stantially equal  in  depth,  and  there  is  noth- 
ing in  the  nature  and  circumstances  of  the 
particular  case  to  indicate  that  an  assess- 
ment in  proportion  to  the  frontage  of  the 
lots  will  work  manifest  injustice,  such  a 
mode  of  assessment  will  be  valid.  Pueblo  v. 
Robinson,  12  Colo.  593,  21  Pac.  .899;  ap- 
proved in  Denver  v.  Knowles,  17  Colo.  204, 
17  L.R.A.   136,  30  Pac.   1041. 

An  assessment  upon  abuttin$F  property 
according  to  its  frontage,  for  tne  cost  of 
opening,  grading,  guttering,  and  curbing  a 
street,  may  well  be  in  proportion  to  the 
benefits  conferred  upon  tlie  property,  as 
every  landowner  upon  tlie  line  of  the  street 
may  be  equally  benefited  by  the  improve- 
ments. State,  Pudney,  Prosecutor,  v.  Pas- 
saic, 37  N.  J.  L.  65. 

The  foot-frontage  rule  of  assessment  for 
local  improvements  may  be  the  most  just 
and  equitable  of  any  that  can  be  adopted  in 
certain  cases,  but  that  is  true  only  where 
the  property  has  been  platted  into  lots  of 
equal  depth,  and  where  all  are  unimproved 
or  improved  alike,  and  where  all  can  derive 
equal  advantages  ifrom  the  improvement.  Re 
Klock,  30  App.  Div.  24,  61  N.  Y.  Supp.  897. 

An  assessment  by  the  front-foot  rule  is 
permissible  only  as  a  convenient  approxima- 
tion where  the  assessed  property  is  all  sub- 
stantially of  the  defined  kind,  and  does  not 
differ  very  much  in  the  value  of  the  par- 
cels. Seely  v.  Pittsburgh,  82  Pa.  300,  22 
Am.  Rep.  760. 

To  measure  the  front  of  all  abutting  prop- 
erties along  the  line  of  a  street  or  highway 
improvement,  and  divide  tlie  cost  of  making 
such  improvement  by  an  equal  charge  per 
front  foot  upon  each  parcel,  is  not  an  as- 
sessment of  advantages,  but  simply  an  arbi- 
trary impost.  Therefore,  to  be  just  and 
equally  fair  to  each  landowner,  all  such 
owners  must  stand  in  like  or  in  reasonably 
equal  circumstances;  otherwise  the  burden 
is  an  exaction,  and  not  a  fair  assessment. 
Ibid. 

While  the  frontage  rule  of  assessment 
may  be  conceded  to  be  a  legal  mode  of  ap- 
portioning the  burden  of  a  public  improve- 
ment upon  property  thereby  benefited,  when 
such  property  is  substantially  alike  in  sit- 
uation, size,  and  value,  it  cannot  be  used  as 
an  arbitrary  mode  of  casting  public  burden 
upon  the  property  of  individuals.     Ibid. 

The  system  of  assessment  by  the  front- 
foot  rule  is  only  sustained  on  the  ground 
that  in  cities  and  large  towns,  where  popu- 
lation is  dense  and  lots  are  small,  it  affords 
a  fairly  approximate  and  just  measure  of 
the  benefits  conferred  upon  the  property  as- 
sessed by  the  improvement  for  which  the 
charge  is  made.  McKeesport  v.  Soles,  105 
Pa.  628,  30  Atl.  1019. 

Benefit  to  property  from  an  improvement 
to  pay  for  which  it  is  assessed  is  not  al- 
wa3'8,  perhaps  not  even  generally,  depend- 
ent upon  value  or  in  any  fixed  ratio  to  it. 
Properties  in  the  same  general  situation  are 
presumed  to  get  tlie  same  general  benefit 
from  a  common  improvement,  and,  as  tliia 
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benefit  is  assessed  exclusively  on  property 
abutting  on  the  line  of  the  improvement, 
it  is  presumed  to  be  measured  fairly  by  the 
foot  frontage  of  the  property  on  that  line, 
although  values  may  be  and  usually  are  va- 
rious, depending  on  other  circumstances,  such 
as  the  depth  of  the  lots,  buildings  erected  on 
them,  use  to  which  they  are  put,  and  their 
proximity  to  business  centers.  Witman  v. 
Reading,  169  Pa.  375,  32  Atl.  676;  Scranton 
V.  Koehler,  200  Pa.  126,  49  Atl.  792. 

Upon  reason  and  principles  of  natural 
justice,  said  the  court  in  Norfolk  City  v. 
Ellis,  26  Gratt.  224,  an  assessment  for  grad- 
ing and  paving  a  city  street  upon  abutting 
lots  in  proportion  to  foot  frontage  may  be 
sustained  as  an  «'pportionment  of  the  bur- 
den according  to  clie  benefit,  as  nearly,  per- 
haps, as  any  other  method  that  can  be 
adopted.  That  it  may  in  some  instances 
operate  harshly,  and  even  oppressively,  is 
conceded;  but  this  is  true  of  all  forms  of 
taxation. 

As  a  rule  property  along  the  line  of 
a  street  improvement  will  be  equally 
benefited  by  the  improvement,  and  will  be 
foot  by  foot  of  equal  value,  and  therefore 
may  be  equally  assessed  according  to  fi out- 
age, under  a  Constitution  requiring  equali- 
ty and  uniformity  in  the  rate  of  assessment 
and  taxation.  Palmer  v.  Stumph,  29  Ind. 
339. 

When  a  street  is  graded  or  paved,  the  im- 
provement is  generally  actually  beneficial 
to  the  property  abutting  upon  it,  and  the 
benefit  is  permanent,  so  that  the  owner 
cannot  well  say  that  the  cost  of  the  im- 
provement, distributed  according  to  the 
per  front-foot  plan,  exceeds  the  benefits. 
White  V.  Tacoma,  109  Fed.  32. 

When  an  improvement  is  a  permanent 
one,  equally  useful  to  every  portion  of  the 
abutting  property,  the  assessment  of  the  cost 
thereof  by  the  foot-frontage  rule  is  a  fair 
and  equitable  method  of  apportionment. 
Ithaca  V.  Babcock,  72  App.  Div.  200,  76  N. 
Y.  Supp.  49,  affirming  36  Misc.  49,  72  N.  Y. 
Supp.  619. 

If  the  general  conditions  and  the  benefits 
that  apply  to  all  the  property  fronting  upon 
a  street  improvement  are  substantially  the 
same,  the  result  of  an  assessment  made  in 
proportion  to  the  benefits  is  necessarily  the 
same  as  if  it  were  made  under  the  front- 
foot  rule.  Hedge  v.  Des  Moines,  141  Iowa, 
4,  119  N.  W.  276. 

Parcels  of  property  assessed  for  the  cost 
of  constructing  a  village  sewer,  which  do 
not  substantially  differ  in  depth,  value,  and 
situation,  may,  if  the  assessing  officers  so 
determine,  lawfully  be  assessed  according  to 
the  front-foot  rule  for  the  cost  of  construct- 
ing such  sewer,  upon  the  theory  that  each 
parcel  is  equally  benefited  by  the  work.  De- 
nise  V.  Fairport,  11  Misc.  199,  32  N.  Y. 
Supp.  97. 

Where  lots  are  substantially  alike,  ex- 
cept as  to  the  number  of  lineal  feet  fronting 
upon  the  street  improved,  with  practically 
the  same  facilities  for  enjoying  the  improve- 
ment, and  where  each  is  uiiinipruved  or  im- 
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proved  substantially  alike,  the  foot  frontage 
upon  the  street  may  measure  the  benefits  de- 
rived by  each  owner  from  its  improvement; 
but,  unless  such  is  the  case,  an  assessment 
by  the  front-foot  rule  will  not  be  valid 
where  the  statute  is  mandatory  in  directing 
it  to  be  made  in  proportion  to  benefits.  Re 
Klock,  supra. 

Assessing  officers  commanded  to  assess 
the  cost  of  a  local  improvement  upon  prop- 
erty benefited  thereby,  and  in  proportion  to 
the  amount  of  benefits  derived  from  such 
improvement,  are  permitted  to  adopt  the 
front-foot  rule  of  assessment,  where  the 
several  parcels  of  property  assessed  are  sub- 
stantially uniform  in  value  and  are  each 
equally  benefited  by  the  improvement.  Re 
Wheeler,  39  Misc.  484,  80  N.  Y.  Supp.  204. 

The  front-foot  ?ale  of  assessment  for 
sprinkling  a  city  street  will  be  sustained 
when  it  is  not  established  that,  in  its  ap- 
plication to  the  property  assessed,  it  is  not 
an  approximately  accurate  method  of  de- 
termining benefits  conferred  upon  the  prop- 
erty charged.  Sears  v.  Boston,  173  Mass. 
71,  43  L.R.A.  834,  63  N.  E.  138. 

Every  ownc?  of  property  situated  on  a 
street  where  improvements  are  made  de- 
rives peculiar  benefits  from  such  improve- 
ments in  front  of  his  property,  distinct  from 
that  enjoyed  in  common  by  the  community; 
and  when  a  tax  applies  equally  upon  all 
property  of  the  description  assessed,  there 
is  no  valid  objection  to  it,  especially  under 
a  Constitution  which  docs  not  require  taxes 
to  be  assessed  ad  valorem,  nor  restrict  in 
any  wise  the  legislative  power  to  levy  spe- 
cific taxes.  Smith  v.  Aberdeen,  25  Miss. 
458. 

The  weight  of  authority,  according  to  the 
Massachusetts  supreme  court,  is  that  an  as- 
sessment according  to  the  frontage  of  lots 
abutting  upon  a  street  or  public  way  in  a 
city  sometimes  may  be  a  reasonable  mode 
of  assessing  the  cost  of  constructing  a  sewer 
in  such  street  or  way,  because  of  the  sim- 
ilarity of  the  lots.  Weed  v.  Boston,  172 
Mass.  28,  42  L.R.A.  642,  61  N.  E.  204; 
O'Connell  v.  First  Parish,  204  Mass.  118,  90 
N.   E.   580. 

The  special  and  peculiar  benefits  to  abut- 
ting property  afforded  by  a  water  main  in 
a  city  street,  for  which  an  assessment  is 
laid,  may  properly  be  measured,  by  frontage. 
Batterman  v.  New  York,  65  App.  Div.  576, 
73   N.   Y.   Supp.   44. 

While  assessments  for  the  cost  of  local 
improvements  laid  upon  the  property  there- 
by benefited  must  be  apportioned  fairly  and 
equitably,  and  in  proportion  to  the  bene- 
fits conferred,  an  apportionment  according 
to  the  front- foot  rule  is  not  necessarily 
objectionable,  if  the  conditions  are  such  that 
the  benefits  conferred  are  substantially  the 
same  with  respect  of  all  the  property  as- 
sessed to  pay  for  the  work.  Raleigh  v. 
Peace,  110  N.  C.  32,  17  L.R.A.  330,  14  S.  E. 
521;  Hilliard  v.  Asheville,  118  N.  C.  845,  24 
S.  E.  738;  Kinston  v.  Loftin,  149  N.  C.  255, 
62   S.   E.   1069. 

The  front-foot  rule  of  assessing  the  cost 
of  street  paving  is  not  to  be  considered  as 
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an  assessment  irrespective  of  benefits  ooo- 
ferred,  when  it  is  applied  to  the  paving  of 
a  street  in  the  built-up  part  of  a  city. 
Harrisburg  v.  McPherran,  200  Pa.  343,  49 
Atl.  988. 

An  assessment  on  abutting  property 
which  is  urban  and  uniform  in  character, 
for  improving  or  paving  for  the  first  time 
a  city  street,  by  the  front-foot  rule,  is 
valid.  Franklin  v.  Hancock,  204  Pa.  liO, 
53  Atl.  644. 

X'roperty  in  a  city  or  other  densely  pop- 
ulated country  may  with  propriety  be  as- 
sessed for  the  cost  of  a  local  improvement 
according  to  the  front-foot  rule,  as  an  ap- 
proximation to  the  measure  of  benefits  con- 
ferred by  the  improvement.  Anderson  v. 
Lower  Merion  Twp.  217  Pa.  369,  66  Atl. 
1115. 

The  frontage  mode  of  equal  assessment 
according  to  the  front  foot  upon  city  prop- 
erty, for  the  cost  of  a  street  pavement,  is 
a  reasonable  exercise  of  the  taxing  power 
according  to  the  benefits  received.  Shoe- 
maker V.  Harrisburg,  4  Pa.  Co.  Ct.  86. 

The  front-foot  rule  of  assessment  for  the 
cost  of  paving,  grading,  or  otherwise  im- 
proving a  street  or .  highway,  may  be  ap- 
plied in  cities  and  large  towns,  where  the 
density  of  population  along  the  way  and  the 
small  size  of  the  lots  make  it  a  reasonable 
approximate  method  of  estimating  the  bene- 
fits. Wilson  v.  Allegheny,  25  PitUb.  L.  J. 
N.  S.  15. 

An  assessment  for  paving  and  curbing  a 
street  in  Philadelphia,  except  where  the  as- 
sessed property  is  rural  land,  is  to  be 
apportioned  according  to  frontage.  Stewart 
V.  Philadelphia,  3  Sadler  (Pa.)  137,  7  Atl. 
192;  Allen  town  v.  Adams,  5  Sadler  (Pa.) 
253,   8   Atl.   430. 

Ilie  front-foot  rule  of  assessment  for  lo- 
cal improvement,  said  the  court  in  Greens- 
burg  V.  Laird,  8  Pa,  Co.  Ct.  608,  in  t!ie 
built-up  portion  of  cities  and  large  tow-ns. 
has  been  recognized  in  a  beadroll  of  cases, 
and  for  us  to  decide  against  it  would  be  to 
defy  stare  decisis. 

Where  the  parcels  of  land  in  a  tcwn  or 
city  are  small,  of  uniform  depth,  and  sim- 
ilarly situated,  an  assessment  upon  them  of 
the  cost  of  a  local  improvement,  on  the  basis 
of  frontage,  may  be  a  convenient  substitute 
for  an  estimate  of  the  benefits  conferred, 
and  not  result  in  injustice  or  inequality  of 
burden,  and  therefore  be  valid.  King  v. 
Portland,  38  Or.  402,  55  L.R.A.  812,  63  Faei 
2. 

An  assessment  of  damages  and  of  corre- 
sponding benefits  consequent  on  a  widening 
of  a  street  in  a  residential  section  of  a  city, 
for  the  purpose  of  making  a  park  way  alon<; 
its  sides,  made  upon  the  front-foot  rule  of 
apportionment,  where  there  are  no  substan- 
tial difTeronces  in  the  values  and  uses  of  tbe 
property  abutting  on  the  street,  is  valid 
and  prima  facie  fair  and  equitable.  Re 
Clinton  Ave.  106  App.  Div.  31,  94  N,  Y. 
Supp.  146. 

The  fairness  of  the  rule  of  charging  bene- 
fits  by  frontage  is  apparent  as  a  practi- 
cal   adjustment    of    proportional    benefits, 


1008. 


CHICAGO,  M.  &  ST.  P.  R.  CO.  v.  JANESVILLE. 


1187 


when  it  is  applied  to  cities  and  large  towns, 
where  the  density  of  population  along  tlie 
streets  and  the  small  size  of  the  lots  make 
it  a  reasonable  mode  of  arriving  at  a  just 
result.  Re  Washington  Ave.  09  Pa.  352,  8 
Am.  Rep.  255. 

The  Michigan  courts,  in  deciding  that  as- 
sessments for  paving  may  constitutionally 
be  made  in  proportion  to  the  frontage  of 
the  lots  along  the  improvement,  rest  upon 
the  idea  that  underlies  statutes  enacted  for 
this  purpose,  that  the  benefits  to  the  abut- 
ting lots  are  generally  proportioned  to  the 
length  of  their  respective  fronts,  and  that 
commonly  this  principle  of  apportionment 
is  more  just  than  any  other.  Thomas  y. 
Gain,  35  Mich.  355,  24  Am.  Rep.  535;  Sheley 
T.  Detroit,  45  Mich.  431,  8  N.  W.  52. 

That  an  assessment  for  a  street  improve- 
ment was  in  point  of  fact  laid  upon  the 
abutting  property  according  to  frontage 
does  not  establish  that  it  was  made  arbi- 
trarily, and  not  in  accordance  with  result- 
ing benefits.  Brown  v.  Central  Bermudez 
Co.  162  Ind.  452,  69  N.  E.  150. 

When  the  front-foot  rule  of  apportion- 
ment does  not  work  inequality,  its  adop- 
tion, of  itself,  adords  no  sulhcicnt  ground 
for  vacating  an  assessment.  State,  Sigler, 
Prosecutor,  v.  Fuller,  34  N.  J.  L.  227. 

An  assessment  which  is  in  fact  appor- 
tioned according  to  the  benefits  received  by 
the  improvement  for  which  it  is  made,  upon 
the  lots  assessed,  is  not  vitiated  by  being 
also  apportioned  according  to  frontage. 
State,  Van  Solingen,  Prosecutor,  v.  Harri- 
son, 39  N.  J.  L.  51. 

The  mere  fact  that  an  assessment  for  an 
improvement  in  a  city  for  paving  a  street, 
and  constructing  water,  gas,  and  sewer  con- 
nections, was  apportioned  among  the  abut- 
ting owners  according  to  the  lineal  foot 
frontage  of  their  several  lots,  does  not  es- 
tablish that  the  method  chosen  to  make  the 
apportionment  was  erroneous.  Donovan  v. 
Oswego,  90  App.  Div.  397,  86  N.  Y.  Supp. 
155. 

A  municipal  ordinance  directing  cost  of 
a  street  improvement  to  be  assessed  per 
lineal  foot  against  the  abutting  real  estate 
does  not  prevent  the  assessment  being  made 
according  to  resulting  benefits.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Tabor,  108  Ind. 
419,  77  N.  E.  740,  11  A.  &  E.  Ann.  Cas. 
808. 

If  property  assessed  for  the  cost  of  a  lo- 
cal improvement  is  in  fact  benefited  by  such 
improvement,  and  the  assessment  laid  upon 
it  is  not  shown  to  be  unfair,  inequitable,  or 
unjust,  or  grossly  disproportioned  to  the 
benefits  received  by  the  assessed  property 
from  the  improvement,  then  the  mere  fact 
that  it  was  laid  in  accordance  with  the 
front-foot  rule,  without  any  direct  or  ex- 
plicit consideration  of  the  question  of  bene- 
fits, will  not  invalidate  it.  Schroder  v. 
Overman,  61  Ohio  St  1,  47  L.R.A.  150,  55 
N.   E.   158. 

An  assessment  for  a  street  improvement 
made  by  the  front-foot  rule 'cannot  be  said 
to  have  been  laid  arbitrarily  without  re- 
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gard  to  the  benefits  resulting  from  the  im- 
provement, in  the  absence  of  any  proof  to 
tliat  elVect.  Leeds  v.  Defrees,  157  Ind.  392, 
01  N.  E.  930. 

An  assessment  by  the  front-foot  rule  for 
the  cost  of  repaving  a  city  street  is  unob- 
jectionable in  the  absence  of  any  proof  tliat 
the  results  were  unfair,  unjust,  and  consti- 
tuted an  abuse  of  power.  Alberger  v.  Bal- 
timore, 04  Md.  1,  20  Atl.  988. 

When  it  nowhere  appears  in  the  record 
that  a  front-foot  basis  of  an  assessment 
upon  property,  for  the  cost  of  constructing 
a  sewer  in  a  public  way,  is  not  proportion- 
ate or  unreasonable  or  works  any  injustice 
tlie  invalidity  is  not  made  out.  O'Connell 
V.  First  Parish,  204  Mass.  118,  90  N.  E. 
580. 

.  The  front-foot  rule  of  apportionment  of 
an  assessment  for  a  street  improvement  laid 
upon  abutting  property,  required  by  law  to 
be  in  proportion  to  the  benefits  conferred  by 
the  improvement  upon  the  assessed  prop- 
erty, may  be  resorted  to  when  there  are 
no  other  facts  to  show  that  the  result  of 
the  use  of  tlie  front-foot  rule  is  disprojjor- 
tionate  and  contrary  to  the  amount  of  bene- 
fits. Des  Moines  Union  R.  Co.  v.  Des 
Moines,  140  Iowa,  218,  18  N.  W.  293. 

Under  a  statute  merely  requiring  com- 
missioners of  assessment  to  make  »  just 
and  equitable  assessment  for  the  cost  of  a 
street  improvement,  upon  land  upon  the 
line  of  the  street,  an  assessment  made  by 
the  lineal  foot  is  not  invalid,  in  the  ab- 
sence of  evidence  that  the  mode  adopted  was 
not  just  and  equitable.  State,  Hand,  Prose- 
cutor, V.  Elizabeth,  31  N.  J.  L.  547. 

In  apportioning  special  assessments  for 
local  improvements,  an  arbitrary  rule  pre- 
scribed or  adopted  is  not  objectionable  if,  by 
its  operation,  the  property  is  as  nearly  as 
practicable  assessed  in  proportion  to  the 
special  benefits  it  receives  by  reason  of  the 
improvement.  Denver  v.  Dumars,  33  Colo. 
94,  80  Pac.  114. 

The  adoption  and  application,  in  the  lay- 
ing of  assessments,  of  a  rule  of  any  sort  and 
wheresoever  derived,  does  not  violate  a  re- 
quirement that  they  be  laid  with  regard  to 
.special  benefits,  if  that  rule  is,  in  the  dis- 
cretion and  judgment  of  the  assessing  au- 
thority, chosen  for  the  reason  that  it  leads 
to  the  required  result.  Bassett  v.  New  Ha- 
ven, 76  Conn.  70,  55  Atl.  579. 

If  an  assessment  made  upon  abutting 
property  to  pay  the  cost  of  a  street  improve- 
ment does  not  exceed  the  amount  of  bene- 
fits conferred  by  suoli  improvement,  and  the 
property  owner  is  afforded  an  opportunity 
to  be  heard  upon  the  question  of  the  bene- 
fits to  his  property,  it  is  immaterial  what 
method  is  adopted  to  apportion  the  assess- 
ment. Indianapolis  v.  Holt,  155  Ind.  222, 
57  N.  E.  966,  988,  1100. 

When  a  statute  requires  property  assessed 
for  a  local  improvement  to  be  assessed  in 
proportion  to  the  benefits  conferred  upon 
it  by  such  improvement,  it  is  immaterial 
what  method  is  employed  by  the  assessing 
officers  to  determine  the  quantum  of  bene- 
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fits  received  by  each  parcel  assessed,  but 
the  result  of  the  assessment  must  be  in  pro- 
portion to  the  benefits,  or  the  assessment 
will  be  void.  Delaware  &  H.  Canal  Co.  v. 
Buffalo,  39  App.  Div.  333,  56  N.  Y.  Supp. 
976. 

An  assessment  for  the  cost  of  a  local  im- 
provement, required  by  law  to  be  made  ac- 
cording to  benefits,  is  not  vitiated  by  an 
apportionment  according  to  the  front-foot 
rule,  if  in  point  of  fact  such  rule  was 
adopted  as  a  reasonable  measure  of  the 
benefits  resulting  to  the  assessed  property, 
under  conditions  and  in  circumstances  indi- 
cating a  substantial  correspondence  be- 
tween the  benefits  conferred  and  the  front- 
age of  the  assessed  property.  Hughes  v. 
Portland,  53  Or.  370,  100  Pac.  942. 

If  the  burdens  of  an  assessment  for  the 
construction  of  a  trunk  line  sewer,  beneficial 
to  a  district  and  area  beyond  the  line  it  fol- 
lows, are  in  fact  laid  upon  the  property 
benefited,  and  fairly  and  equably  distributed 
as  required  by  law,  it  is  a  matter  of  indif- 
ference what  mctliod  was  adopted  by  the 
assessing  officer  to  make  his  calculations  of 
tlie  several  amounts  of  the  assessment, 
whether  the  rule  of  frontage  or  another. 
Harney  v.  Benson,  113  Cal.  314,  46  Pac.  687. 

If  an  assessment  by  the  front-foot  rule  is 
made  for  the  cost  or  part  of  the  cost  of  con- 
structing a  sewer,  by  assessing  oflicers  in 
the  exercise  of  their  best  judgment,  and 
with  an  honest  purpose  to  assess  the  prop- 
erty benefited  in  proportion  to  the  benefits 
it  received  from  the  work,  and  such  a  result 
is  approximately  attained  by  that  method, 
the  assessment  cannot  be  successfully  as- 
sailed upon  the  ground  that  special  benefits 
were  not  its. basis.  Bassett  v.  New  Haven, 
supra. 

An  assessment  for  the  cost  of  a  street  im- 
provement upon  abutting  property  accord- 
ing to  its  frontage,  under  a  statute  requir- 
ing assessments  of  that  sort  to  be  according 
to  benefits,  is  not  illegal  or  invalid,  if  the 
benefits  have  actually  been  ascertained  and 
assessed  and  found  to  be  approximately  in 
proportion  to  the  frontage  of  the  assessed 
property.  New  Whatcom  v.  Bellingham 
Bay  Improv.  Co.  16  Wash.  131,  47  Pac.  230. 

Although  an  assessment  for  the  cost  of 
a  street  improvement  must  be  based  upon 
the  benefits  conferred  by  the  improvement 
upon  the  property  assessed,  yet,  if  the 
amount  of  the  assessment  laid  upon  the 
property  is  actually  proportioned  to  such 
benefit,  the  landowner  cannot  complain  that 
the  correct  result  wal^  reached  by  a  wrong 
rule  or  method.  Re  Elliott  Ave.  &  M. 
Street,  54   Wash.   297,  103  Pac.  20. 

A  valid  assessment  for  a  street  improve- 
ment may  be  laid  upon  abutting  property, 
if  actually  benefited  by  tlie  improvement, 
according  to  its  frontage,  where  the  amount 
of  benefits  are  proportioned  to  such  front- 
age. Strickland  v.  Stillwater,  03  Minn.  43, 
05  N.  W.  131. 

If  an  assessment  made  upon  what  is 
called  the  frontage  principle  does  in  fact 
properly  distribute  the  benefits  among  the 
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owners  of  the  property  benefited,  there  can 
be  no  objection  to  its  use,  but  that  principle 
nuist  not  be  arbitrarily  applied  without  the 
exercise  of  judgment  in  each  case.  Jersev 
City  V.  State,  30  N.  J.  L.  521. 

An  assessment  for  grading,  curbing,  and 
guttering  a  street  apportioned  upon  the 
abutting  property  according  to  its  frontage, 
but  resting  in  fact  only  upon  property  bene 
fited,  and  which  is,  by  reason  of  its  uni* 
form  character,  equally  benefited,  is  valid. 
State,  Hunt,  Prosecutor,  v.  Rahwav,  39  X. 
J.  L.  646. 

If,  in  any  particular  case,  an  assessment 
by  the  front-foot  rule  properly  apportions 
the  burden  of  a  street  improvement  to 
property  thereby  benefited,  and  in  propor- 
tion to  the  amount  of  benefits  which  the 
burdened  property  receives,  the  assessment 
is  valid.  State,  Raymond,  Prosecutor,  v. 
Rutherford,  55  N.  J.  L.  441,  27  Atl.  172, 

If  an  assessment  apparently  made  accord- 
ing to  the  front-foot  rule  purports  to  have 
been  made  according  to  benefits,  it  will  not 
be  disturbed  if,  under  any  conceivable  con- 
dition, the  benefits  and  frontage  are  sub- 
stantially equal.  Hughes  v.  Portland,  53  Or. 
370,  100  Pac.  942. 

It  is  perfectly  legitimate  to  adopt  the 
front-foot  rule  of  apportionment  as  prima 
facie  evidence  of  the  benefits  received  by 
assessed  abutting  property  from  a  Iccai 
street  improvement,  provided  such  rule  i^^ 
not  made  conclusive,  and  the  right  remains 
to  the  property  owner  to  be  heard  upon  the 
question  of  benefits,  and  to  the  local  au- 
thorities so  to  apportion  the  cost  of  the  im- 
provement as  to  make  it  conform  to  the 
benefits  it  confers.  Hibben  v.  Smith,  15s 
Ind.  200,  62  N.  E.  447,  aflTirmed  in  191  U.  S, 
310,  48  L.  ed.  195,  24  Sup.  Ct.  Rep.  88. 

It  is  entirely  proper  to  take  into  account 
the  lineal  frontage  and  size,  shape,  and  lo- 
cation of  the  property  assessed  for  the  cost 
of  a  street  improvement,  in  determining  thr 
amount  of  special  benefits  which  the  saM 
improvement  confers  upon  the  asae*sevi 
property.  Reed  v.  Cedar  Rapids,  137  Iowa, 
107,  111  N.  W.  1013. 

While  the  front-foot  rule  of  assessment 
independent  of  benefits,  is  no  longer  lai*- 
ful  in  the  state  of  Iowa,  where  the  statute 
now  requires  assessments  for  public  im- 
provement  to  be  proportioned  to  the  special 
benefits  they  confer  upon  the  property  as- 
sessed, and  not  to  exceed  such  benefits  {Coi.e 
Supp.  1902,  §  792  a),  yet  it  may  be  used  a-^ 
an  aid  in  determining  the  quanium  of  bene- 
fits, without  invalidating  the  assessment. 
Ibid. 

The  adoption  of  the  front- foot  rule  of  as- 
sessment required  to  be  apportioned  accord- 
ing to  benefits  upon  abutting  property,  for 
a  street  improvement,  is  not  invalid  whoa 
it  is  fairly  and  reasonably  adopted  as  a 
method  of  ascertaining  the  amount  of  ber.e 
fit  conferred  by  the  improvement  upon  th^ 
assessed  property,  and  is  approximate"} 
equal  to  such  benefit.  Durkee  v.  Barrc,  SI 
Vt.  530,  71  Atl.  819. 

If  assessing  oflficers  in  point  of  fact  base  a 
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local  assessment,  according  to  their  best 
judgment,  upon  the  special  benefits  result- 
ing to  the  assessed  property  from  the  im- 
provement assessed  for,  the  circumstance 
that  the  front-foot  rule  was  employed  as  an 
aid  in  computing  the  amounts  and  reaching 
tlie  conclusions  will  not  invalidate  the  as- 
sessment.    Jenks  V.  Chicago,  48  111.  296. 

An  assessment  for  a  street  improvement 
in  a  city,  required  by  statute  to  be  laid  up- 
on the  abutting  property  in  proportion  to 
the  benefits  resulting,  is  not  invalid  mere- 
ly because  it  has  been  laid  according  to  the 
frontage  of  the  assessed  property  upon  the 
line  of  the  work,  where,  in  good  faith,  the 
municipal  board  empowered  to  levy  the  as- 
sessment determined  that  such  property  is 
benefited  by  the  improvement  substantially 
in  proportion  to  its  frontage.  State  ex  rel. 
Wheeler  v.  District  Ct.  80  Minn.  293,  83  N. 
W.  183. 

When  municipal  assessing  oflicers  deter- 
mine in  good  faith,  and  without  laboring  un- 
der any  mistake  as  to  fact  or  law,  that  all 
the  property  fronting  upon  a  street  assessed 
for  the  improvement  of  that  street  is  es- 
pe»:ially  and  to  an  equal  degree  benefited  by 
such  improvement,  the  front-foot  rule  of  ap- 
portioning the  assessment  may  properly  be 
employed  to  determine  the  amounts  to  be 
charged  to  each  lot.    Ibid. 

When  assessing  ofTicers  actually  take  into 
account  benefits  conferred  upon  the  assessed 
property  by  a  street  improvement,  and  as- 
sess it  accordingly,  their  action  is  not  void 
merely  because  they  made  the  apportion- 
ment by  the  aid  of  the  front-foot  rule. 
State,  Pudney,  Prosecutor,  v.  Passaic,  37  N. 
J.  L.  65. 

I'he  mere  fact  that  commissioners  of  as- 
sessment, in  assessing  upon  abutting  prop- 
erty the  cost  of  a  street  improvement,  have 
used  the  front-foot  rule  as  an  aid  to  making 
their  assessments,  will  not  invalidate  the  as- 
sessment, if  the  commissioners  in  fact  were 
guided  by  the  principle  that  the  assessment 
roust  be  apportioned  according  to  the  bene- 
fits conferred  by  the  improvement  upon  the 
property  assessed.  State,  Kohler,  Prosecu- 
tor, V.  Guttenberg,  38  N.  J.  L.  419. 

Assessors  do  not  necessarily  act  upon  an 
erroneous  principle  in  employing  the  front- 
foot  rule  of  assessment,  wlien  the  statute  re- 
quires the  property  assessed  for  an  improve- 
ment to  be  assessed  proportionally  to  the 
benefits  received,  provided  they  act  in  good 
faith,  with  an  honest  purpose  and  intention 
to  levy  the  assessment  fairly  and  equitably, 
and  do  so  levy  it  according  to  the  benefits 
and  their  best  judgment  as  to  what  such 
benefits  are.  Delaware  &  H.  Canal  Co.  v. 
IhifTalo,  39  App.  Div.  333,  56  N.  Y.  Supp. 
970. 

An  apportionment  according  to  the  front- 
foot  rule,  of  an  assessment  which  the  statute 
requires  to  be  laid  according  to  benefits, 
docs  not,  in  and  of  itself,  vitiate  an  assess- 
ment, provided  it  Bfiirmatively  appears  that 
the  assessment  was  in  fact  laid  according  to 
benefits  fairly  and  reasonnbly  estimated  in 
the  judgment  of  the  assessors  and  approxi- 
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mately  the  same  as  an  assessment  arrived 
at  by  application  of  the  front-foot  rule. 
Hennessy  v.  Douglas  County,  99  Wis.  129, 
74  N.  W.  983. 

An  assessor  who  adopts  the  frontage  rule 
in  assessing  the  cost  of  grading,  curbing, 
and  paving  a  city  street,  pursuant  to  a  con- 
clusion that  all  the  lands  similarly  situated 
with  reference  to  such  improvement  were 
alike  benefited  thereby,  and  has  reasonable 
grounds  for  his  conclusion,  does  not  act  up- 
on an  erroneous  principle,  and  the  assess- 
ment he  makes  is  valid.  Mansfield  v.  Lock- 
port,  24  Misc.  26,  52  N.  Y.  Supp.  571. 

An  assessment  for  the  paving  of  a  street 
cannot  be  said  to  have  been  made  upon  an 
erroneous  principle  of  assessing  for  benefits, 
when  it  appears  to  have  been  made  by  the 
assessors  in  good  faith,  in  the  exercise  of 
an  honest  judgment,  and  facts  exist  for  the 
consideration  of  the  assessors  and  upon 
which  the  exercise  of  their  judgment  as  to 
the  amount  of  benefits  was. based.  Voght 
v.  Bufi-alo,  133  N.  Y.  403,  31  N.  E.  340. 

Under  a  municipal  charter  empowering 
the  common  council  to  grade,  pave,  or  re- 
pair the  city  streets  and  highways,  and  to 
defray  the  expense  tlicreof  by  special  assess- 
ment upon  real  estate  within  the  city  and 
the  owners  of  it,  as  the  assessors  shall  deter- 
mine to  be  more  immediately  benefited  by 
the  improvement,  the  assessors  act  judicial- 
ly, and  do  not  necessarily  adopt  an  errone- 
ous principle,  in  concluding  that  the  assess- 
ment for  such  an  improvement  shall  be  ap- 
portioned among  the  owners  of  the  real  es- 
tate bordering  upon  the  improved  street  ac- 
cording to  the  number  of  front  feet  owned 
by  each  individual,  when,  in  the  judgment  of 
the  assessors,  each  owner  is  benefited  in 
that  proportion.  O'Reilley  v.  Kingston,  114 
N.  Y.  439,  21  N.  E.  3004,  affirming  39  Hun, 
285. 

An  assessment  upon  abutting  property 
for  the  grading  of  a  street  and  the  construc- 
tion of  a  sewer  therein,  according  to  the 
front-foot  rule,  is  valid,  notwithstanding 
the  assessor  was  charged  with  the  judicial 
duty,  in  apportioning  the  cost  of  the  im- 
provements, to  assess  it  upon  the  property 
which,  in  his  judgment,  derived  benefit 
therefrom  in  proportion  to  the  benefits  con- 
ferred, provided  such  assessor  exercised  his 
best  judgment  in  discharging  that  duty, 
even  if  he  did  employ  the  front-foot  plan  of 
apportionment.  People  ex  rel.  O'Reilly  v. 
Kingston,  114  App.  Div.  326,  99  N.  Y.  Supp. 
667. 

When  an  assessor,  in  following  the  front- 
foot  plan  of  apportioning  an  assessment  for 
the  cost  of  grading  a  street  and  constructing 
a  sewer  therein,  actually  takes  into  consid- 
eration the  values  of  the  difTerent  parcels  of 
property  assessed,  and  whether  they  are  im- 
proved or  not,  and  their  uses,  and  honestly 
determines  that  the  benefits  they  receive  are 
actually  in  proportion  to  their  frontage, 
and  that  such  an  apportionment  is  fair  and 
equitable,  the  assessment  is  valid,  and  not 
based  upon  any  erroneous  principle.     Ibid. 

An  assessment  cannot  be  set  aside  because 
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the  front-foot  rule  was  employed  in  making 
it,  when  the  assessors,  after  examining  the 
premises  and  upon  reasonable  grounds,  de- 
cided that  the  benefits  to  be  derived  from 
the  improvement  were  alike  and  equal  to 
each  lot,  and  that  each  lot  should  equitably 
bear  an  equal  amount  of  the  assessment. 
Re  Gardner,  41  How.  Pr.  255. 

If  assessing  officers,  in  apportioning  the 
cost  of  a  local  improvement,  visit  the  locali- 
ty of  it,  examine  the  assessed  property,  and 
ascertain  the  value  and  extent  of  the  benefit 
conferred  upon  such  property,  and  really 
make  such  benefit  the  basis  of  the  assess- 
ment, the  validity  of  such  assessment  is  un- 
affected by  the  circumstance  that  it  was 
worked  out  by  the  front-foot  rule.  English 
V.  Arizona,  214  U.  S.  359,  63  L.  ed.  1030,  29 
Sup.  Ct.  Rep.   658. 

An  objection  was  made  to  a  sewer  assess- 
ment in  Newell  v.  Bristol,  78  Conn.  571,  03 
Atl.  355,  upon  the  ground  that  it  had  been 
apportioned  by  an  arbitrary  rule  according 
to  the  number  of  front  feet,  without  appar- 
ent reference  to  any  other  consideration,  but 
the  facts  failed  to  sustain  the  objection.  It 
was  found  by  the  court  that  an  arbitrary 
front-foot  rule  had  not  been  the  basis  of 
computation.  The  front-foot  rule  had  been 
used,  but  the  values  of  the  assessed  lots  had 
been  considered  and  fairly  estimated,  and 
the  assessment  complained  of  was  fair  and 
reasonable. 

An  objection  that  an  assessment  for  the 
cost  of  constructing  a  sewer  was  made  by 
the  front-foot  rule,  and  not  by  ascertaining 
the  special  benefits,  is  not  sustained  where  a 
city  board  of  equalization  has  judged  and 
determined  that  the  several  parcels  of  prop- 
erty assessed  had  each  been  specially  bene- 
fited to  the  amount  of  the  tax  levied  against 
each,  and  the  evidence  discloses  that  the 
benefits  from  the  sewer  were  virtually  con- 
fined to  the  assessment  district,  and  that 
each  lot  therein  was  benefited  specially,  sub- 
stantially, equally,  with  the  others,  so  that 
the  front-foot  method  of  assessment  was  not 
inequitable.  Shannon  v.  Omaha,  73  Neb. 
507,  103  N.  W.  53,  106  N.  W.  592. 

When  local  assessors,  in  levying  an  assess- 
ment for  the  paving  of  a  street  and  the 
making  of  water,  gas,  and  sewer  connec- 
tions, do  not  act  arbitrarily,  but  take  into 
consideration  the  state  of  the  property  and 
the  improvements  upon  it,  and  all  the  exist- 
ing conditions,  and  then  determine  that  an 
assessment  by  uniform  foot  frontage  is  the 
most  equitable  of  any  that  can  be  made,  they 
act  judicially,  and  their  determination  will 
not  be  disturbed  bv  the  courts  in  all  ordi- 
nary  cases.  Donovan  v.  Oswego,  90  App. 
Div.  397,  86  N.  Y.  Supp.  155,  reversing  39 
Misc.  291,  79  N.  Y.  Supp.  502. 

An  assessment  for  paving  a  street,  laid 
upon  the  abutting  property  according  to  its 
frontage,  is  not  invalid  if  it  is  actually  and 
in  fact  apportioned  according  to  the  benefits 
conferred  upon  such  property  by  the  im- 
provement. State,  Johnston,  Prosecutor,  v. 
Trenton,  43  N.  J.  L.  16G. 

To  render  valid  an  assessment  required  by 
law  to  be  laid  upon  property  benefited,  to 
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defray  the  cost  of  a  local  improvement,  it 
must  appear  affirmatively  by  the  report  of 
the  commissioners  that  they  examined  the 
whole  matter  and  imposed  the  burden  in 
proportion  to  the  benefits  received.  State, 
Hoboken  Land  &  Improv.  Co.,  Prosecutor, 
v.  Hoboken,  36  N.  J.  L.  291. 

When  parcels  of  land  along  the  line  of  a 
sewer  are  assessed  for  the  cost  of  it  in  pro- 
portion to  the  special  benefits  accruing 
therefrom,  the  fact  that  the  commissioners 
of  assessment  reported  the  frontage  of  the 
lots  on  the  line  of  improvement,  or  assessed 
against  each  the  exact  cost  of  the  portion 
of  the  sewer  in  front  of  it,  will  not  of  itself 
vitiate  the  assessment.  Springfield  t.  Sale, 
127  111.  359,  20  N.  E.  86. 

A  special  assessment  for  an  improvement 
made  on  the  basis  of  frontage  merely,  and 
without  any  regard  to  special  benefits,  said 
the  court  in  Walker  v.  Aurora,  140  111.  402, 
29  N.  E.  741,  would  be  invalid;  but  we  know 
of  no  rule  which  would  preclude  the  comini?'- 
sioners  appointed  to  make  a  special  assess- 
ment from  taking  into  consideration  the 
number  of  feet  of  frontage  of  the  several 
lots  to  be  assessed  upon  the  street  or  im- 
provement as  an  element  in  the  ascertain- 
ment of  benefits.  ...  It  may  be  that  a 
given  improvement  will  frequently  be  of 
benefit  to  the  several  parcels  of  real  estate 
thereby  benefited  in  exact  proportion  to  the 
frontage  of  said  several  parcels  upon  such 
improvement. 

That  an  assessment  for  a  sewer  corre- 
sponds with  the  frontage  of  the  assessed 
property  on  the  line  of  the  work  will  not  in- 
validate it,  when  it  is  shown  that  the  assess- 
ing officer  made  the  assessment  according  to 
the  benefits,  and  determined  that  such  bene- 
fits were  equal  to  the  sums  assessed.  Sani- 
tary Dist.  V.  Joliet,  189  III.  270,  59  K.  E. 
506. 

The  mere  circumstance  that  an  assessment 
for  the  construction  of  a  sewer  is  the  same 
in  amount  as  if  the  front-foot  rule  had 
been  employed  to  determine  it  does  not  of 
itself  establish  that  the  assessment  was  ar- 
bitrarily made,  without  regard  to  the  spe- 
cial benefits  conferred  by  the  improvement 
upon  the  propertv  assessed.  Wray  ▼.  Fry, 
158  Ind.  93,  62  N.  E.  1004. 

An  assessment  which  purports  and  is  re- 
cited to  have  been  made  in  proportion  to 
benefits  is  not  impeached  by  the  circum- 
stance that  the  result  is  the  same  as  if  it 
had  been  laid  under  the  front-foot  rale. 
Hedge  v.  Des  Moines,  141  Iowa,  4,  119  N. 
W.  276. 

The  coincidence  that  the  benefits  from  a 
public  improvement  appeared  to  be  in  pro> 
portion  to  the  frontage  of  each  parcel  of 
property  along  the  line  of  the  improvement 
cannot  be  urged  against  the  positive  decla- 
ration of  the  assessors  in  their  reports  that 
thev  made  the  assessments  according  to  tlie 
peculiar  benefits  each  parcel  of  property  had 
received.  Kirtland  v.  Parker,  76  N.  J.  L. 
217,  68  Atl.  913. 

The  court,  in  Alexander  v.  Tacoma,  35 
Wash.  306,  77  Pac  086,  in  dealing  with  the 
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objection  that  the  assessment  in  band  bad 
been  made  without  regard  to  benefits,  said: 
It  is  not  disputed  that  the  assessment  is 
purported  to  have  been  made  according  to 
benefits,  and  that  the  city  council  found 
that  it  was  so  made,  but  it  is  said  that  this 
finding  is  merely  colorable  and  perfunctory, 
because  it  appears  that  all  of  the  lota  were 
assessed  alike,  and  for  the  precise  amount 
they  were  assessed  for  when  tlie  apportion- 
ment was  made  according  to  the  front-foot 
plan,  and  conccdedly  without  reference  to 
benefits.  It  seems  to  us,  however,  that  these 
facts  argue  nothing.  Suroly,  it  cannot  be 
denied  that  a  possible  condition  could  exist 
where  an  improvement  of  a  ?trpet  would 
benefit  all  of  the  lots  thereon  precisely  alike, 
yet  it  must  be  so  denied  in  ord^r  to  over- 
turn this  assessment  in  this  proceeding.  The 
assessment  to  be  overturned  in  this  proceed- 
ing must  be  void  on  its  face,  and  it  could 
only  be  void  for  the  reason  here  given,  on 
the  theory  that  under  no  conceivable  condi- 
tions could  lots  abutting  upon  an  improve- 
ment be  equally  benefited  thereby.  But  so 
far  from  this  being  impossible,  it  would 
seem  that  it  would  be  found  to  actually  ex- 
ist in  many  instances.  To  pave  and  curb 
a  street  which  has  already  been  brought  to 
grade,  and  the  abutting  property  built  upon 
with  reference  thereto,  would  seem  rather 
to  benefit  each  part  of  it  alike  than  other- 
wise, especially  where,  as  in  this  case,  no 
unusual  or  special  conditions  are  shown  to 
exist. 

The  mere  fact  that  assessors  adopt  a  uni- 
form rule  of  frontage  in  assessing  the  cost 
of  a  sewer  upon  the  several  parcels  of  prop- 
erly fronting  upon  the  street  through  which 
tlie  sewer  is  constructed,  and  a  different  yet 
uniform  rule  in  assessing  property  not  sit- 
uated on  such  street,  but  benefited  by  such 
sewer,  does  not  raise  a  presumption  that 
they  failed  to  make  the  assessment,  accord- 
ing to  their  judgment,  in  the  ratio  of  bene- 
fits resulting  to  the  premises  assessed  from 
such  sewer.  Denise  v.  Fairport,  11  Misc. 
190,  32  N.  Y.  Supp.  97. 

The  manner  of  estimating  the  benefits  to 
abutting  property  from  street  improvements 
in  municipalities  is  not  confined  to  an  act- 
ual appraisement  by  appraisers  appointed  for 
the  purpose.  Raleigh  v.  Peace,  110  N.  C.  32, 
17  L.R.A.  330,  14  S.  E.  521;  Billiard  v. 
Asheville,  118  N.  C.  845,  24  S.  E.  738;  Kins- 
ton  V.  Loftin,  149  N.  C.  255,  62  S.  E.  1069. 

While  the  report  of  a  board  of  public 
works,  reciting  thai  the  requirements  of  tlie 
municipal  charter  were  duly  followed  in  de- 
termining both  the  damages  and  benefits  oc- 
casioned by  grading  a  street,  is  prima  facie 
sufficient  to  sustain  the  validity  of  an  as- 
sessment, nevertheless  evidence  aliunde 
showing  the  conclusion  of  the  board  to  have 
been  reached  without  the  exercise  of  judg- 
ment, and  according  to  a  uniform  assess- 
ment per  front  foot,  overcomes  the  presump- 
tion arising  upon  such  a  report,  and  estab- 
lishes the  invalidity  of  the  assessment,  un- 
less rebutted  by  independent  proof  to  the 
28  L.R.A.(N.S.) 


contrary.    Friedrich  v.  Milwaukee,  118  Wis. 
264,  95  N.  W.  120. 

An  allegation  in  a  complaint  in  an  action 
to  nullify  a  local  assessment,  averring  that 
the  assessors  did  not  view  the  premises,  or 
consider  the  amount  proposed  to  be  made  a 
charge  thereon  or  the  benefits  which  would 
accrue  in  consequence  of  the  proposed  im- 
provement, and  did  not  assess  the  amount 
of  benefits,  states  a  good  cause  of  action, 
when  the  statute  under  which  the  assess- 
ment purports  to  have  been,  and  by  au- 
thority of  which  it  only  could  have  been, 
laid,  requires  assessments  to  be  made  in  pro- 
portion to  and  not  in  excess  of  benefits. 
Pittelkow  v.  Milwaukee,  94  Wis.  051,  09  N. 
W.  803. 

XVI,  Failures  of  the  front-foot  rule  to 
represent  benefits. 

a.  Rural   lands. 

The  front-foot  rule  being  but  a  rough 
and  ready  method  of  measuring  benefits 
flowing  from  a  local  improvement  to  prop- 
erty subjected  to  assessment  to  defray  the 
expense  thereof,  it  logically  follows  that  it 
ought  not  to  be  employed  in  any  case  where 
it  is  obvious  that  it  does  not  and  cannot 
possibly  be  a  standard  by  which  to  measure 
such  benefits. 

Ihe  courts  are  virtually  agreed  that  this 
is  the  case  in  respect  of  assessments  upon 
rural  lands. 

An  assessment  for  the  opening  and  im- 
provement of  a  highway  through  a  rural  dis- 
trict, apportioned  according  to  frontage  of 
the  abutting  lands,  is  so  manifestly  out  of 
relation  and  correspondence  to  any  possible 
benefits  conferred  as  to  be  palpably  unrea- 
sonable and  unjust  and  in  contravention  of 
constitutional  provisions  forbidding  the  im- 
position of  unequal  and  un-uniform  taxation 
for  public  purposes  upon  selected  individ- 
uals. Re  Washington  Ave.  09  Pa.  352,  8 
Am.  Rep.  255;  Seely  v.  Pittsburgh,  82  Pa. 
360,  22  Am.  Rep.  700;  Kaiser  v.  Weise,  85 
Pa.  366;  Craig  v.  Philadelphia,  89  Pa.  265. 

To  assess  property  in  the  country,  which 
is  not  laid  off  in  lots,  in  proportion  to  its 
frontage,  for  the  cost  of  constructing  a  sew- 
er in  an  adjacent  or  nearby  street  or  wajr, 
presumptively  is  unreasonable.  Weed  v. 
Boston,  172  Mass.  28,  42  L.R.A.  642,  61  N. 
E.  204. 

The  completely  rural  character  of  the  ter- 
ritory in  which  a  tract  assessed  for  a  high- 
way improvement  is  situated  protects  it 
from  the  frontage  rule  of  taxation.  Phila- 
delphia use  of  Johnson  v.  Rule,  93  Pa.  16; 
Person's  Appeal,  90  Pa.  140;  Scranton  v. 
Pennsylvania  Coal  Co.  105  Pa.  445. 

An  assessment  upon  abutting  property  for 
the  cost  of  grading  streets,  levied  by  a  mu- 
nicipal corporation  according  to  the  front- 
foot  rule  and  under  the  direct  authority  of 
an  act  of  the  legislature,  is  valid  so  far  as 
it  is  applied  to  urban  property  in  the  popu- 
lated portions  of  the  city,  but  invalid  and 
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unenforceable  with  respect  of  rural  property 
unimproved,  although  within  the  corporate 
limits.  Hand  v.  Fellows,  148  Pa.  456,  23 
Atl.  1126;  McCall  v.  Coates,  148  Pa.  462, 
23  Atl.  1127;  Scranton  v.  Bush,  160  Pa.  499, 
28  Atl.  926. 

In  rural  neighborhoods  and  farming  dis- 
tricts an  assessment  for  a  local  improve- 
ment cannot  constitutionally  be  made  ac- 
cording to  the  front-foot  rule.  McKeesport 
V.  Soles,  165  Pa.  628,  30  Atl.  1019. 

Property  not  cut  up  into  compact  city 
lots,  or  built  upon  as  city  lots,  at  a  time 
when  a  street  or  highway  contis^uous  there- 
to is  paved,  cannot  legally  be  cbarged  with 
the  exi>ense  of  the  pavement  according  to  the 
front-foot  rule  of  assessment.  Philadelphia 
v.  Gorgas,  180  Pa.  296,  36  Atl.  868. 

Property  in  rural  districts,  assessed  for 
a  local  improvement,  can  lawfully  be  as- 
sessed only  in  proportion  to  the  benelit9  de- 
rived from  the  improvement.  As  to  such 
property  the  front-foot  rule  is  not  applica- 
ble. Anderson  v.  Lower  Merion  Twp.  217 
Pa.  369,  66  Atl.  1115. 

The  front-foot  rule  of  assessment  is  not 
applicable  and  cannot  be  constitutionally 
applied  in  rural  neighborhoods.  Philadelphia 
V.  Mander field,  32  Pa.  Super.  Ct.  373. 

The  front-foot  rule  of  assessment  for  the 
cost  of  improving  a  highway  is  inequitable 
and  does  not  apply  to  rural  and  agricultural 
property,  although  within  the  corporate 
limits  of  a  city,  but  such  property  can  be 
lawfully  assessed  only  in  proportion  to  cer- 
tain benefits.  Wilson  v.  Alleglieny,  25 
Pittsb.  L.  J.  N.  S.  15. 

An  assessment  for  the  cost  of  a  street 
improvement,  laid  in  proportion  to  frontage 
upon  a  tract  of  40  acres  of  land  unplatted 
and  used  exclusively  for  farm  purposes,  is 
invalid.  Ryan  v.  Sumner,  17  Wash.  228,  49 
Pac.  487. 

The  court  in  Philadelphia  use  of  Peters  v. 
Keith,  1  Sadler  (Pa.)  359,  2  Atl.  207,  de- 
clared it  well  settled  that  where  property 
is  rural  there  is  no  power  to  charge  it  by 
the  front-foot  measure  of  liability  for  the 
cost  of  paving  an  avenue  upon  which  it 
abuts. 

It  is  well  settled,  said  the  court  in  Allen- 
town  V.  Adams,  5  Sadler  (Pa.)  263,  8  Atl. 
430,  that  when  land  in  front  of  which  water- 
service  pipes  are  laid  is  farm  land  and  sub- 
urban property,  it  cannot  be  assessed  for 
such  an  improvement  according  to  the  front- 
foot  rule. 

The  frontage  rule  of  taxation,  when  ap- 
plied to  country  property,  is  unequal,  un- 
just, and  unconstitutional;  and  in  saying 
this,  said  the  court  in  Philadelphia  use  of 
Johnson  v.  Rule,  supra,  we  but  repeat  wliat 
has  been  said  over  and  over  again  in  a  long 
series  of  cases,  commencing  with  the  Wash- 
ington Avenue  Case,  supra,  and  ending  with 
Craig  v.  Philadelphia,  89  Pa.  268. 

Where  a  street  within  the  corporate  lim- 
its of  a  city  is  improved  by  grading  and 
paving,  and  a  statute  authorizes  the  cost  of 
such  an  improvement  to  be  assessed  upon 
abutting  property  according  to  the  front- 
foot  rule,  and  the  property  along  the  line  of 
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said  street  constitutes  both  city  lots  and 
rural  or  farming  lands,  the  former  may  be 
lawfully  assessed  in  proportion  to  its  tront- 
age  on  the  street,  and  the  latter  acconliug 
and  in  proportion  to  the  benefits  conferred 
by  the  street  improvement  upon  it,  but  not 
by  the  front -foot  rule.  Scran  ton  v.  Bush, 
supra. 

While  an  assessment  by  the  front  foot  for 
a  street  improvement,  laid  upon  rural  or 
farm  lands,  is  so  plainly  unfair  and  extor- 
tionate that  it  cannot  be  sustained,  never- 
theless an  assessment  upon  lots  within  city 
limits  and  near  to  the  built-up  portion  o! 
the  city,  with  dwellings  around  them,  al- 
though there  is  a  surrounding  vacant  area, 
where  they  are  laid  out  as  city  lots  for 
building  purposes,  must  be  regarded  rather 
as  urban  than  as  rural  property  or  farm 
lands.  Bishop  v.  Tripp,  15  R.  I.  466,  8  Atl. 
692. 

The  front-foot  rule  of  assessment  for  im- 
provements in  streets  and  highways  cannot 
be  applied  to  rural  property;  but  when  the 
property  ceases  to  be  farm  lands,  and  be- 
comes city  property,  it  may  lawfully  be  as- 
sessed by  that  method  for  such  improve- 
ments; and  the  question  whether  or  not  the 
character  of  the  property  has  changed  in 
any  particular  locality  is  one  of  fact  for  a 
jury.  Philadelphia  v.  Sheridan,  148  Pa.  532, 
24  Atl.  80;  McKeesport  v.  Soles,  supra. 

Although  an  assessment  against  rural 
property,  even  if  situated  within  the  corpo- 
rate limits  of  a  city,  by  the  front -foot  rule, 
for  the  cost  of  paving  and  curbing  a  street, 
is  invalid,  the  character  of  the  property  as 
rural  or  urban  is  to  be  determined  by  the 
conditions  existing  when  the  improvement 
is  made,  and  not  when  the  ordinance  au 
Ihorizing  the  improvement  is  adopted. 
Keith  V.  Philadelphia,  126  Pa.  575,  17  Atl. 
883. 

If  it  be  granted  that  the  power  exists  in 
the  legislature  to  annex  adjoining  territory 
to  a  municipal  corporation,  and  it  exercises 
that  power  in  annexing  farming  lands  not 
laid  off  into  lots  and  not  needed  for  city 
purposes,  it  is  very  clear  that  such  land 
must  afterwards  be  taxed  by  the  same  rule 
as  other  property  in  the  political  division  to 
which  it  belongs  at  the  time.  This  much  is 
required  by  the  constitutional  rule  of  uni- 
formity.   Weeks  v.  Milwaukee,  10  Wis,  243. 

Rural  land  within  municipal  limits  in  the 
state  of  Pennsylvania  is  not  assessable  for 
street  improvements  according  to  its  front- 
age; but  if  its  character  is  contested,  the 
burden  of  proving  it  to  be  rural  land  rests 
on  the  landowner.  Stewart  v.  Philadelphia, 
3  Sadler  (Pa.)  337,  7  Atl.  192;  Allentown 
V.  Adams,  supra. 

h.  Property    off  the   line    of  improve^ 

ment. 

There  is  also  a  fairly  general  agreement 
among  the  courts  that'  the  front-foot  ruk 
is  equally  inapplicable  to  measure  the  bene- 
fits to  property  lying  off  the  line  of  improve- 
ment for  which  it  is  assessed  to  pay. 

The  contiguous  property  which  is  author- 
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ized  to  be  taxed  or  assessed  specially  for  a 
local  street  improvement  is  only  the  proper- 
ty that  abuts  on  the  street.  Langlois  v. 
Cameron,  201  111.  301,  66  N.  E.  332. 

An  assessment  for  the  cost  of  construct- 
ing a  sewer,  laid  upon  lots'  which  do  not 
abut  upon  the  line  of  the  work,  but  lie  in 
another  part  of  the  sewer  assessment  dis- 
trict, imposed  according  to  their  frontage, 
is  prima  facie  arbitrary  and  unreasonable. 
Weed  V.  Boston,  172  Mass.  28,  42  L.R.A. 
642,  61  N.  E.  204. 

Land  in  the  vicinity  of  a  street  cannot  be 
said  to  be  benefited  in  any  degree  beyond  the 
general  public  by  the  improvement  in  such 
street,  and  therefore  cannot  be  specially  as- 
sessed to  defrav  the  cost  of  improving  it. 
Re  Fifty-fourth  Street,  166  Pa.  8,  30  Atl. 
503;  Re  Morewood  Ave.  169  Pa.  20,  28  Atl. 
123,  132. 

No  property  can  be  assessed  by  the  front- 
foot  rule  for  the  cost  of  a  sewer,  except 
such  as  abuts  on  the  line  of  the  work.  Wit- 
man  V.  Reading,  169  Pa.  375,  32  Atl.  676; 
tiarker's  Appeal,  169  Pa.  433,  32  Atl.  574. 

When  the  cost  of  construction  of  one 
branch  or  line  of  a  sewer  is  greatly  dispro- 
portioned  to  the  cost  of  another  branch  or 
line  in  the  same  system,  an  assessment  made 
upon  all  property  in  the  entire  district 
served  by  the  system,  according  to  the  av- 
erage cost  per  foot  frontage  in  the  whole  dis- 
trict, is  invalid  and  illegal,  because  of  ne- 
cessity some  parcels  are  overcharged  and 
others  not  charged  enough.  Anderson  v. 
Lower  Merion  Twp.  217  Pa.  369,  66  Atl. 
1115. 

A  municipal  ordinance  providing  for  con- 
structing many  sidewalks  upon  a  number  of 
unconnected  streets  in  a  wide  district,  and 
specially  taxing  the  parcels  of  abutting 
property  for  the  cost  in  proportion  to  their 
frontage,  is  unreasonable  and  void,  because 
the  improvement  of  any  one  or  more  streets 
cannot  be  supposed  to  confer  benefits  upon 
property  on  other  streets.  People  ex  rel. 
Raymond  v.  Latham,  203  111.  9,  67  N.  E. 
403;  People  ex  rel.  Raymond  v.  Grover,  203 
111.  24,  67  N.  E.  165;  People  ex  rel.  Hanberg 
V.  Stearns,  213  111.  184,  72  N.  E.  728. 

c  When  'benefits  are  utterly  ignored. 

It  ought  also  logically  to  follow  that  once 
it  is  established  by  competent  evidence  in  a 
proper  proceeding  that  the  question  of  bene- 
fits has  not  been  considered  at  all,  but,  on 
the  contrary,  has  been  wholly  disregarded 
in  imposing  an  assessment  by  the  arbitrary 
application  of  the  front-foot  rule,  and  that 
the  case  is  one  in  which  such  rule  is  not 
generally  accepted  as  a  prima  facie  measure 
of  benefits, — that  the  rule  has  been  illegally 
employed,  and,  consequently,  that  the  assess- 
ment laid  by  its  means  is  invalid. 

There  is  a  respectable  number  of  cases 
which  have  so  decided.  St.  John  v.  East  St. 
Louis,  50  111.  92;  Morrison  v.  Chicago,  142 
III.  660,  32  N.  E.  172;  Thomas  v.  Cain,  35 
Mich.  155,  24  Am.  Rep.  535;  State,  Hutton, 
Prosecutor,  v.  West  Orange  Twp.  39  N.  J. 
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L.  453;  State,  Morris,  Prosecutor,  v.  Jer- 
sey City,  40  N.  J.  L.  485. 

An  assessment  of  the  total  cost  of  a  street 
improvement,  laid  upon  the  abutting  prop- 
erty according  to  the  front-foot  rule,  regard- 
less of  the  special  benefits  accruing  from  the 
improvement  to  such  property,  and  in  some 
instances  largely  in  excess  thereof,  is  invalid 
and  void.  McKee  v.  Pendleton,  154  Ind. 
052,  67  N.  E.  632. 

When  an  assessment  is  arbitrary,  based 
solely  upon  the  cost  of  the  work,  and  laid 
upon  the  assessed  property  according  to  its 
frontage,  without  any  consideration  of  the 
benefits  conferred  by  the  improvement,  and 
without  regard  to  such  benefits,  it  is  void 
under  statutes  requiring  assessments  to  be 
laid  according  to  the  benefits  conferred  by 
the  improvement  upon  the  property  as- 
sessed. Kersten  v.  Milwaukee,  106  Wis.  200, 
48  L.R.A.  851,  81  N.  W.  948,  1103. 

If  the  evidence  establishes  that  a  uniform 
assessment  according  to  frontage  for  the 
cost  of  grading  a  street  is  arbitrary,  and 
made  regardless  of  a  provision  in  the  mu- 
nicipal charter  that  the  efTect  of  grading  as 
to  each  lot  or  parcel  of  land  assessed  must 
be  considered  and  determined  as  a  separate 
matter,  the  assessment  is  void.  Fried  rich  v. 
Milwaukee,  118  Wis.  254,  95  N.  W.  120; 
Haubner  v.  Milwaukee,  124  Wis.  168,  101 
N.  W.  930,  102  N.  W.  678. 

The  facts  must,  of  course,  clearly  estab- 
lish such  arbitrary  action  on  the  part  of  the 
assessors,  in  order  to  bring  about  such  a  re- 
sult. Loewenbach  v.  Milwaukee,  139  Wis. 
49,  119  N.  W.  888. 

When  an  assessment  is  obviously  an  arbi- 
trary one,  and  laid  only  in  accordance  with 
the  front-foot  rule,  without  regard  to  the 
size,  shape,  or  depth  of  the  parcels  of  land 
upon  which  the  burden  is  laid,  or  the  situa- 
tion, location,  and  other  circumstances  of 
the  property,  and  by  ignoring  the  question 
of  special  benefits,  an  assessment  for  a  road 
improvement  is  invalid.  State,  N.  Y.  &  G. 
L.  R.  Co.,  Prosecutor,  v.  Kearney  Twp.  55 
N.  J.  L.  463, -26  Atl.  800. 

When  an  assessment  is  required  by  law 
to  be  made  for  the  cost  of  constructing  a 
sewer,  upon  the  lots  especially  taxed,  in  pro- 
portion to  the  benefits  they  respectively  re- 
ceive from  the  work,  an  apportionment 
made  withoiit  mention  or  reference  to  bene- 
fits, and  without  regard  to  the  value  or  use 
of  the  property  assessed,  but  strictly  in  pro- 
portion to  the  frontage  of  such  property  on 
the  line  of  the  work,  raises  a  strong  infer- 
ence that  the  requirements  of  the  law  have 
not  been  observed,  since  it  can  scarcely  be 
possible  that  the  improvement  in  value  has 
been  in  this  exact  proportion ;  and,  although 
the  inference  is  not  conclusive,  it  is  an  im- 
portant circumstance  tending  to  show  the 
invalidity  of  the  assessment.  Warren  v. 
Grand  Haven,  30  Mich.  24. 

A  statute  providing  for  the  assessment  of 
the  cost  of  constructing  sewers  upon  the 
property  in  the  assessment  district,  in  pro- 
portion to  the  front  feet  of  the  lands  or  lots 
included,  and  in  proportion  to  the  benefits 
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derived  from  Bewerajre  improvement,  re- 
quires the  special  benefits  to  tlie  assessed 
property  from  the  improvement  to  be  taken 
into  account  in  applying  the  frontage  rule. 
Blackwell  v.  Coeur  D'Alene,  13  Idaho,  357, 
90  Pac.  353. 

The  supreme  requisite  of  an  assessment 
proportioned  to  special  benefits  is,  in  the 
absence  of  specific  legislative  directions,  the 
exercise  of  judgment  and  discretion  by  the 
assessing  authority  in  the  choice  of  means, 
or  otherwise  to  reach  the  required  end. 
Pnssett  V.  New  Haven,  76  Conn.  70,  55  Atl. 
579. 

To  be  valid,  an  assessment  laid  accordinq: 
to  the  front-foot  rule  must  substantially 
approximate  an  assessment  made  according 
to  benefits.  Seely  v.  Pittsburgh,  82  Pa. 
360,  22  Am.  Rep.  760. 

Assessors  directed  to  assess  property  for 
R  local  improvement  in  proportion  to  bene- 
fits conferred  may  take  the  superficial  area, 
or  the  frontage,  as  a  basis  of  computation 
to  ascertain  what  sum  should  be  charged, 
but  neither  method  will  meet  the  require- 
ment unless  the  amount  levied  is  propor- 
tioned to  the  benefits.  Delaware  &  H. 
Canal  Co.  v.  Buffalo,  39  App.  Div.  333,  56 
N.  Y.  Supp.  976. 

It  is  the  duty  of  assessors,  in  determining 
the  amounts  which  ought  to  be  assessed  to 
lots  or  parcels  of  land  for  the  work  of 
filling  in  a  city  street,  to  determine  the 
proportions  according  to  the  actual  benefits 
received  by  the  property  assessed.  An  as- 
sessment made  in  any  other  way  is  made 
upon  principles  contrary  to  law.  State, 
Mann,  Prosecutor,  v.  Jersey  City,  24  N.  J. 
L.  662. 

When  a  statute  requires  a  special  assess- 
ment for  a  street  improvement  to  be  laid 
only  upon  the  property  thereby  benefited, 
and  in  proportion  to  the  benefits  conferred, 
it  is  essential  to  the  validity  of  an  assess- 
ment apportioned  according  to  frontage, 
that  the  property  be  inspected  and  ex- 
amined and  found,  by  the  exercise  of  judg- 
ment and  upon  consideration* of  facts  and 
circumstances,  to  be  benefited  approximate- 
ly in  proportion  to  its  frontage.  Elma  v. 
Carney,  9  Wash.  466,  37  Pac.  707. 

While  the  judgment  of  a  municipal  board 
of  public  works  as  to  what  property  is 
benefited  by  a  local  improvement,  and  how 
much  it  is  benefited,  when  exercised  in 
good  faith  and  uninfluenced  by  any  mistake 
of  fact  or  misapplication  of  legal  rules,  is 
conclusive,  nevertheless  it  is  essential  that 
the  judgment  and  discretion  of  the  munici- 
pal authorities  he  actually  exercised;  and 
if  they  arbitrarily  adopt  a  hard  and  fast 
rule  of  assessment,  without  exercising  any 
judgment  or  discretion,  and  in  utter  disre- 
gard of  all  other  considerations,  the  assess- 
ment will  be  void.  State  ex  rol.  Eaton  v. 
District  Ct.  95  Minn.  603,  104  N.  W.  553. 

When  commissioners  are  J'cquired  by 
statute  to  assess  the  expense  of  grading  a 
street  upon  the  property  lenefited,  in  pro- 
portu^n  to  the  benefit  eaoli  ])jircol  on  the 
line  of  the  street  receives  from  the  improve- 
ment, an  a«5sps.sment  luade  by  Ihrm  in  pro- 
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portion  to  the  frontage  of  property  on  the 
line  of  the  work,  without  the  exercise  of 
their  judgment  in  determining  the  l>enefiK 
is  invalid,  notwithstanding  tlicy  assert  that 
they  did  take  into  account  the  benefits  con- 
ferred, and  decided  such  benefits  to  be  in 
proportion  to  the  frontage  of  the  property 
assessed,  when  the  record  of  their  proceed- 
ings conclusively  and  manifestly  shows 
that  they  simply  divided  tue  whole  expense 
by  the  number  of  lineal  feet  fronting  on 
the  street  to  get  the  foot  rate,  and  then 
merely  multiplied  the  number  of  front  fet-t 
by  the  foot  rate  to  ascertain  the  amount 
each  proprietor  was  to  pay.  Stsite,  Ilanip- 
son.  Prosecutor,  v.  Paterson,  36  N.  J.  L. 
159. 

When  an  assessment  for  a  street  improve- 
ment has  been  apportioned  by  the  front- 
foot  rule,  without  regard  to  the  question 
of  benefits  conferred  by  the  improvement 
upon  the  property  assessed,  and  the  proofs 
establish  the  fact  that  such  benefits  are 
greatly  less  in  value  than  the  burden  im- 
posed, the  essential  element  of  a  constitu- 
tional assessment  is  lacking,  and  the  assess- 
ment must  be  vacated  and  annulled.  State, 
Kohler,  Prosecutor,  v.  Guttenberg,  38  N.  J. 
L.  419. 

An  assessment  for  the  cost  of  opening 
and  extending  a  city  street,  laid  upon  a 
strip  of  territory  two  and  one  half  squares 
wide  upon  both  sides  of  the  way,  and  ex- 
tending for  three  fourths  of  a  mile  alon<r 
the  portions  of  the  street  already  opened, 
according  to  the  front-foot  rule,  without 
regard  to  the  value  of  the  assessed  prop* 
erty  as  separate  parcels,  and  without  ascer- 
taining the  amount  of  l)enefit  to  each  par- 
cel assessed, — is  an  erroneous  and  unequita- 
i)le  basis  ojf  taxation,  and  cannot  be  siiv 
tained.  Re  Walnut  Street,  ID  Pa.  Co.  Ct. 
173. 

When  a  city  charter  authorizes  the  cor- 
poration to  construct  and  repair  sewers  in 
any  street,  and  assess  the  whole  or  any 
part  of  the  cost  thereof  upon  real  estate 
benefited  thereby,  in  proportion  to  such 
benefits,  without  regard  to  the  cash  valn- 
ation,  the  adoption  of  an  arbitrary  and  il- 
legal principle  in  assessing  the  cost  of  such 
an  improvement,  according  to  the  cost 
thereof  in  front  of  the  respective  lots,  with- 
out regard  to  the  benefits,  vitiates  the  as- 
sessment. Duluth  V.  Davidson,  97  Mino. 
378,  107  N.  W.  151. 

An  act  under  which  an  assessment  for 
the  cost  of  laying  a  water  main  in  a  pub- 
lic street  is  laid  upon  abutting  property, 
not  by  reason  of  any  benefits  conferrevl 
upon  such  property,  but  for  a  definite  sum, 
regardless  of  benefit,  is  unconstttutk>naL 
Doughten  v.  Camden,  72  N.  J.  L.  451,  3 
L.R.A.(N.S.)  817,  111  Am.  St.  Rep.  680,  63 
Atl.  170,  5  A.  &  E.  Ann.  Cas.  902. 

If  the  legislature  attempts  to  fix,  or  au- 
thorize a  municipality  to  fix,  an  arbitrary 
basis  of  assessment  for  local  improvements. 
wholly  ignoring  the  principle  of  peculiar 
and  e.'^pecial  benefits  to  the  assessed  prop- 
erty, the  owner,  imder  the  guise  of  taxa- 
tion, is  deprived  of   his  property,  without 
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just  compensation,  for  public  use,  in  vio- 
lation of  the  Constitution.  St:ite  v.  Pills- 
bury.  82  Minn.  359,  85  N.  W.  175. 

While  a  constitutional  provision  author- 
izing the  legislature  to  prescribe  the  man- 
ner in  which  assessments  for  local  improve- 
ments may  be  made  upon  abutting  proper- 
ty, or  property  benefited  by  such  improve- 
ment, or  upon  both,  empowers  the  legisla- 
ture to  apportion  and  assess  the  cost  of 
local  improvements  according  to  foot  front- 
age, it  does  not  authorize  an  assessment  by 
tliat  rule,  whioh  wholly  ignores  and  disre- 
gards the  fundamental  rule  upon  which  spe- 
cial assessments  are  made,  namely,  that  of 
benefit  to  the  property  assessed.    Ibid. 

A  provision  in  a  city  charter  relating  to 
all  sewers  constructed,  relaid,  or  extended 
during  any  one  season  and  throughout  the 
entire  city,  w^hich  contemplates  that  at  the 
end  of  the  season  the  cost  of  all  sewers 
constructed  during  that  period  shall  be  mar- 
shaled for  the  purpose  of  ascertaining  the 
total  cost,  and  thereupon  the  city  council 
shall  levy  and  proceed  to  collect  from  abut- 
ting property  an  equal  sum  per  foot  front, 
without  regard  to  the  valuation  of  such 
property  or  the  size  or  cost  of  the  sewer, 
which  sum  shall  not  exceed  $4  the  lineal 
foot,  the  rate  to  be  fixed  by  resolution,  and 
to  remain  from  year  to  year  until  it  is  af- 
firmatively changed  by  resolution  of  the 
council,  or  until  the  council  decides  to  fol- 
low another  plan  for  the  construction  and 
assessment  of  sewers, — ^is  arbitrary  and  un- 
reasonable, and  an  assessment  made  in  ac- 
cordance with  it  is  invalid  and  void  because 
of  ignofing  the  basic  principle  that  the  spe- 
cial and  peculiar  benefits  to  the  assessed 
property  which  result  from  a  local  improve- 
ment must  govern  in  such  cases.    Ibid. 

HVIl,  The   front'foot  rule  aa  affected 
hy  the  sort  of  inipyovetnent. 

a.  Improvements     under     the     police 

power. 

At  firRt  blush  it  might  be  supposed  that 
the  character  of  a  local  improvement  could 
have  no  influence  in  determining  the  ques- 
tion whether  the  method,  whatever  it 
might  be,  employed  to  levy  an  assessment 
to  pay  for  it,  ought  to  be  approved.  In 
practice,  however,  it  has  had  an  effect  in 
sustaining  or  impeaching  the  fairness  of 
the  front-foot  rule  in  certain  classes  of 
cases. 

A  little  consideration  will  show  that 
when  a  local  improvement  is  required  in  the 
exercise  of  the  police  power,  the  question 
of  compensatory  benefits  to  the  assessed 
landowner  is  seldom,  if  ever,  of  more  than 
minor  importance.  He  may  be,  and  often 
18,  required  to  make  the  improvement  at 
his  own  expense,  regardless  of  benefit  to 
himself  or  his  property.  On  the  other  hand, 
when  a  local  improvement  is  made  through 
the  employment  of  the  power  of  eminent 
domain,  the  question  of  compensation  to 
the  assessed  landowner  is  frenuently  of 
p»-in»e.  if  rot  vital,  importance.  In  the  one 
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case  the  use  of  the  front-foot  rule  probably 
will  be  acquiesced  in,  as,  of  course,  in  the 
other  its  application  is  likely  to  be  sub- 
jected to  close  scrutiny. 

The  construction  or  repair  of  a  sidewalk 
in  a  city  street  is  a  conspicuous  and  typical 
improvement  under  the  police  power. 

Assessments  by  the  front-foot  rule  to 
defray  the  expense  of  new  sidewalks  are 
almost  universally  accepted  as  just  and 
equitable. 

An  assessment  by  a  municipal  corpora- 
tion under  the  authority  of  an  act  of  the 
legislature  empowering  it  to  construct 
sidewalks  and  assess  the  cost  upon  the  own- 
ers of  lots  fronting  upon  the  line  of  the 
work,  apportioned  according  to  the  number 
of  front  feet  in  the  abutting  property,  is 
fair,  just,  and  equitable  in  all  ordinary 
cases.  Hyattsville  v.  Smith,  105  Md.  318, 
66  Atl.  44;  Wilzinski  v.  Greenville,  85  Miss. 
393,  37  So.  807. 

An  allegation  that  an  assessment  upon 
abutting  property  for  the  expense  of  con- 
structing a  sidewalk  is  greater  than  its 
just  and  proportionate  share  is  not  sus- 
tained when  there  is  no  other  evidence  upon 
which  to  base  it  than  that  the  assessment 
for  paving  the  sidewalk,  assessed  by  the 
running  foot,  is  greater  upon  the  particular 
lot  than  an  assessment  at  the  same  rate 
upon  adjoining  property.  Dickinson  v. 
VVorcester,  138   Mass.  555. 

In  the  case  of  Birminghnm  v.  Klein,  89 
Ala.  461,  8  L.R.A.  369,  7  So.  386,  declared 
McClellan,  Ch.  J.,  in  delivering  the  opinion 
of  the  court  in  Montgomery  v.  Moore,  140 
Ala.  638,  37  So.  291,  this  court  sustained  as 
a  constitutional  and  valid  enactment  a 
statute  which  authorized  the  corporate  au- 
thorities of  Birmingham  to  grade  and  pave 
the  sidewalks  along  the  streets  of  the  city, 
and  to  assess  the  total  cost  thereof,  al- 
though it  might  be  greatly  in  excess  of  the 
value  of  the  benefits  to  abutting  property. 

It  is  true,  he  added,  that  this  cost  was  to 
be  assessed  on  this  property  *'in  proportion 
to  the  amount  of  the  benefit  accruing  to 
the"  property  owners,  but,  said  he,  this 
only  meant  that  there  should  be  some  rule 
of  apportionment  of  the  whole  charge  hav- 
ing reference  to  the  benefit  received  by  the 
respective  owners,  and  not  that  no  owner 
should  be  charged  in  excess  of  actual  bene- 
fits received.  The  provision  would  have 
been  fully  complied  with  through  an  appor- 
tionment according  to  frontage  on  the  side- 
walk of  the  respective  abutting  lots,  and 
so  the  act  was  construed  in  the  opinion. 

The  court,  in  Independence  v.  Gates,  110 
Mo.  374,  19  S.  W.  728,  discussing  the  prin- 
ciple  upon  which  taxes  for  local  improve- 
ments should  be  levied,  said,  in  some  cases 
it  is  done  by  levying  an  ad  valorem  tax  on 
the  property  situated  in  the  district  pre- 
viously designated,  in  others  it  is  raided 
on  the  basis  of  benefits  to  be  fixed  by  as- 
sessors, in  others  by  the  front-foot  rule,  as 
it  is  termed,  in  others  by  the  superficial 
area;  but  it  is  now  almost  universally  de- 
nied that  an  owner  can  be  compelled  to 
pay  the  whole  cost  of  the  improveiceut  of 
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the  street  in  front  of  his  lot.  In  such  a 
case  the  tax  would  neither  be  increased  nor 
diminished  by  the  assessment  upon  his 
neighbors,  and  each  particular  lot  would 
arbitrarily  be  made  a  taxing  district  and 
charged  with  the  whole  expenditure  there- 
on. It  is  evident,  therefore,  that  a  law  for 
making  assessments  on  this  basis  could  not 
have  in  view  such  distribution  of  bur- 
dens in  proportion  to  benefits  as  ought  to 
be  a  cardinal  idea  in  every  tax  law.  It 
would  be  an  arbitrary  command  of  the  law 
to  each  lot  owner  to  construct  the  street 
in  front  of  his  lot  at  his  own. expense,  ac- 
cording to  a  prescribed  standard;  and  the 
power  to  issue  such  command  could  never 
be  exercised  by  a  constitutional  govern- 
ment, unless  we  arc  at  liberty  to  treat  it 
as  a  police  regulation,  and  place  the  duty 
to  make  the  streets  upon  the  same  footing 
as  to  keep  the  sidewalk  free  from  obstruc- 
tion and  fit  for  passage;  but  such  an  idea 
18  clearly  inadmissible. 

The  distinction  between  the  two  classes 
of  improvements  is  marked  in  the  de- 
cisions of  the  courts  of  New  Jersey,  which, 
with  more  consistency  than  those  of  other 
states,  have  maintained  the  necessity  of 
equivalent  benefits  to  the  validity  of  as- 
sessments for  local  improvements. 

While  it  is  recognized  and  settled  in  this 
state,  said  the  court  in  Van  Wagoner  v. 
Paterson,  67  N.  J.  L.  455,  51  Atl.  922,  that 
the  cost  of  public  streets  and  other  munic- 
ipal improvements  can  only  be  assessed 
upon  abutting  property  owners  to  the  ex- 
tent of  the  benefits  conferred,  it  is  still 
held  with  us  that  the  whole  cost  of  side- 
walks may  be  assessed  upon  abutting  prop- 
erty irrespective  of  benefits,  and  that  the 
cost  of  gutters  may  also  be  so  assessed. 

The  cost  of  a  sidewalk  or  its  improve- 
ment in  a  city  may  constitutionally  be 
charged  upon  private  property,  without  re- 
gard to  the  question  of  benefits  conferred, 
because  a  sidewalk  is  subservient  and  ap- 
purtenant to  the  land  upon  which  it  fronts. 
State,  Agens,  Prosecutor,  v.  Newark,  37 
N.  J.  L.  415,  18  Am.  Rep.  729;  State,  Sim- 
mons, Prosecutor,  v.  Passaic,  42  N.  J.  L. 
624. 

The  same  distinction  is  apparent  in  the 
legislation  and  decisions  of  the  state  of 
Illinois. 

Under  the  former  Constitution  of  Illi- 
nois it  was  held  in  Ottawa  v.  Spencer,  40 
111.  211,  following  Chicago  v.  Lamed,  34 
111.  203,  that  a  local  assessment  upon  abut- 
ting property  for  the  cost  of  a  street  side- 
walk, apportioned  pro  rata  to  the  frontage 
of  the  lots,  was  unconstitutional  and  void 
because,  if  the  charge  was  in  the  nature  of 
a  tax,  it  was  not  based  on  the  value  of 
the  assessed  property,  neither  was  it  equal 
and  uniform  in  its  incidence,  while  if  it 
was  an  exercise  of  the  right  of  eminent 
domain,  inasmuch  as  it  was  not  apportioned 
according  to  special  benefits,  the  needed 
element  of  compen-sation  was  lacking. 

In  1870,  after  this  decision,  Illinois 
amended  her  Confttitution  and  provided 
[art.  9,  §  91  that  the  general  assembly 
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might  vest  the  corporate  authorities  of 
cities,  towns,  and  villages  with  power  to 
make  local  improYements  by  special  assess- 
ments, or  by  special  taxation  of  contiguous 
property,  or  otherwise. 

Under  that  Constitution,  assessments  for 
the  entire  expense  of  building  sidewalks, 
imposed  upon  abutting  property  in  pro- 
portion to  its  frontage  on  the  line  of  the 
work,  were  held  when  made  by  statutory 
authority  to  be  constitutional  and  valid. 
White  V.  People,  94  111.  604 ;  Craw  v.  Toiono, 
96  111.  255,  36  Am.  Rep.  143. 

In  such  cases  it  was  said  that  the  ques- 
tion whether  or  not  an  assessment  for  the 
expense  of  building  a  sidewalk,  apportioned 
according  to  the  frontage  of  the  assessed 
and  abutting  property,  exceeded  the  bene- 
fits conferred,  was  altogether  immaterial 
Ibid. 

If,  under  this  Constitution,  property  con- 
tiguous to  a  local  improvement  is  specially 
taxed  to  pay  for  it,  the  burden  may  be  dis- 
tributed either  ad  valorem  or  according  to 
frontage,  and  the  resulting  benefits  need 
not  be  considered.  Sterling  y.  Gait,  117 
111.  11,  7  N.  E.  471. 

The  courts  of  Illinois  at  this  time  made  a 
distinction  between  special  taxation  and 
special  assessments  to  pay  for  local  im- 
provements, which  Chief  Justice  Mulkey 
carefully  explained  in  the  last  cited  case. 
In  cases  of  special  taxation  the  municipal 
authorities,  said  he,  may,  if  they  think 
proper,  lay  the  whole  burden  upon  the  con- 
tiguous property,  and,  although  theoreti- 
cally this  is  permitted  on  the  hypothesis 
that  the  benefits  will  equal  the  Iq^d.  yet 
whether  or  not  this  is  so  cannot  be  inquired, 
— the  propriety,  even  the  justice  of  it,  un- 
less the  commissioners  act  corruptly,  can- 
not be  reviewed.  A  special  assessment  dif- 
fers from  special  taxation  mainly  in  this, 
that  the  assessment  cannot  in  any  case  or 
circumstances  exceed  the  l>enefits  the  prop- 
erty will  derive  from  the  improvement, 
and  the  owner  of  the  assessed  property,  if 
dissatisfied,  has  the  right  to  have  this  ques- 
tion passed  upon  by  a  jury,  and,  if  not 
content  with  the  finding,  to  have  it  re- 
viewed by  an  appellate  tribunal.     Ibid. 

This  distinction  between  special  taxa- 
tion and  special  assessments  to  meet  the 
expense  of  local  improvements  was  again 
stated  in  Springfield  v.  Green,  120  111.  269, 
11  N.  E.  261. 

We  have,  said  the  court,  in  Chicago  &  A. 
R.  Co.  v.  Joliet,  153  111.  649,  39  N.  E.  1077, 
held  in  many  cases,  some  of  them  decided 
within  a  very  recent  period,  that  in  special 
taxation  the  benefits  are  determined  by 
the  municipal  authority,  while  in  special 
assessments  they  are  ascertained  in  the 
mode  prescribed  by  law. 

The  only  occasion  when  the  courts  es- 
sayed to  interfere  in  cases  of  special  taxa- 
tion for  local  improvements  was  when  the 
action  of  the  assessing  authorities  was  so 
arbitrary  and  unreasonable  as  to  amonnt 
to  an  abuse  of  power.  Palmer  v.  Danville. 
154  111.  156,  38  N.  E.  1067. 

.While   the   question   of  benefits   from  t 
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local  improvement  is  one  for  the  city  coun- 
cil to  decide  in  levying  a  special  tax  for 
service  pipe  connections  with  a  street  water 
main,  yet  it  cannot  arbitrarily  decide  and 
ordain  in  the  same  ordinance  that  the  prop- 
erty on  one  side  of  the  street  is  benefited 
in  a  greatet  degree  than  the  property  on 
the  other  side  by  the  lateral  service  pipes, 
simply  because  the  main  conduit  was  more 
to  one  side  than  tlie  other.     Ibid. 

We  have  held  over  and  over  again,  de- 
clared the  court  in  Chicago  &  N.  W.  R.  Co. 
V.  Elmhurst,  165  111.  148,  46  N.  E.  437,  that 
under  the  statute  in  pursuance  of  .  which 
the  present  tax  was  levied,  the  determina- 
tion of  the  common  council  is  final  on  the 
question  of  benefits,  and  that  tlie  landowner 
cannot  go  behind  the  action  lof  the  city 
council  imposing  the  tax,  aiid  inquire  what 
benefit,  if  any,  the  property  owners  receive 
on  account  of  the  improvement. 

This  continued  to  be  the  law  in  Illinois 
until  1895;  when  the  legislature  intervened 
by  statute  and  made  the  determination  of 
city  councils  respecting  benefits  from  local 
improvements  to  the  property  specially 
taxed  to  pay  for  them,  open  to  judicial 
review  in  the  same  manner  as  if  the  prop- 
erty had  been  specially  assessed.  Palmer 
V.  Danville,  166  111.  42,  46  N.  E.  629;  Hull 
V.  People,  170  HI.  246,  48  N.  E.  984;  Birket 
V.  Peoria,  185  111.  369,  57  N.  E.  30;  East 
St.  Louis  V.  Illinois  C.  R.  Co.  238  111.  296, 
87  N.  E.  407. 

Although,  since  the  1895  amendment,  a 
property  owner  charged  with  a  share  of 
the  cost  of  a  local  improvement  in  front  of 
his  property  may  have  the  question  of  re- 
sulting benefits  passed  upon  by  the  courts, 
the  same  in  cases  of  special  taxation  as  in 
cases  of  special  assessments,  nevertheless 
there  remain  still  some  radical  differences  in 
the  methods  of  levying  betweeen  special 
taxes  and  special  assessments.  East  St. 
Louis  V.  Illinois  C.  R.  Co.  supra. 

This  somewhat  lengthy  digression  will 
appear  justified  by  reference  to  the  other 
Illinois  cases  holding  that  the  act  of  1895 
did  not  apply  to  special  taxes  levied  upon 
contiguous  property,  to  pay  for  sidewalks 
constructed  or  repaired  under  the  sidewalk 
statute  enacted  twenty  years  before.  Peo- 
ple ex  rel.  Gleason  v.  Yancey,  167  111.  255, 
47  N.  E.  521;  Job  v.  Alton,  189  111.  256, 
82  Am.  St.  Rep.  448,  59  N.  E.  622. 

A  special  tax  for  the  construction  of  a 
sidewalk,  imposed  by  municipal  ordinance 
according  to  the  front- foot  rule,  is  valid 
unless  shown  to  be  unjust,  unreasonable, 
and  oppressive.     Job  v.  Alton,  supra. 

The  Hlinois  statute  of  1875  is  strictly 
a  sidewalk  act,  independent  and  distinct 
from  other  municipal  local-improvement 
laws,  and  does  not  authorize  an  improve- 
ment of  any  other  kind.  People  ex  rel. 
Raymond  v.  Field,  197  HI.  568,  64  N.  E. 
544;  People  ex  rel.  Raymond  v.  Latham, 
203  HI.  9,  67  N.  E.  403. 

It  is  the  settled  policy  of  Illinois,  ac- 
cording to  the  court  in  Gage  v.  Chicago,  203 
111.  26,  67  N.  E.  477,  to  regard  sidewalks 
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as  a   kind  of  local  improvement,  properly 
classed  by  itself. 

b.  Improvements  involving  the  power 
of  eminent  domain. 

Inasmuch  as  in  the 'United  States  private 
property  cannot  be  taken  from  its  owner 
for  public  use  without  making  him  just 
compensation,  it  is  plain  that  when  a  street 
is  opened,  extended,  or  widened,  the  land 
taken  for  the  purpose  must  be  paid  for 
either  in  money  or  equivalent  benefits.  Ac- 
cordingly, in  the  famous  case  of  Norwood 
V.  Baker,  172  U.  S.  269,  43  L.  ed.  443,  19 
Sup.  Ct.  Rep.  187,  it  was  held  that  a  special 
assessment  for  the  entire  cost  and  expense 
of  opening  a  village  street,  including  both 
the  compensation  paid  for  the  land  taken 
and  the  expenses  of  all  the  proceedings 
connected  therewith,  imposed  by  the  village 
ordinance  upon  the  bordering  land  belong- 
ing to  the  same  person  who  owned  the  land 
taken  for  the  street,  laid  by  the  arbitrary 
application  of  the  front- foot  rule,  in  utter 
disregard  of  the  question  of  benefits, 
amounted  in  effect  to  a  taking  of  private 
property  for  public  use  without  compensa- 
tion,  and  was  therefore  unconstitutional 
and  void.  It  is,  said  Mr.  Justice  Harlan 
in  the  opinion  of  the  court  in  that  caae, 
one  thing  for  the  legislature  to  prescribe 
it  as  a  general  rule  that  property  abutting 
on  a  street  opened  by  the  public  shall  be 
deemed  to  have  been  specially  benefited  by 
such  improvement,  and  therefore  should 
specially  contribute  to  the  cost  incurred  by 
the  public:  it  is  quite  a  different  thing  to 
lay  it  down  as  an  absolute  rule  that  such 
property,  whether  it  is  in  fact  benefited  or 
not  by  the  opening  of  the  street,  may  be  as- 
sessed by  the  front  foot  for  a  fixed  sum  rep- 
resenting the  whole  cost  of  the  improve- 
ment, and  without  any  right  in  the  prop- 
erty owner  to  show,  when  an  assessment  of 
that  kind  is  made  or  is  about  to  be  made, 
that  the  sum  so  fixed  is  in  excess  of  the 
benefits  received. 

It  will  not  escape  observation,  he  con- 
tinued later,  that,  if  the  entire  cost  in- 
curred by  a  municipal  corporation  in  con- 
demning land  for  the  purpose  of  opening 
or  extending  a  street  can  be  assessed  back 
upon  the  abutting  property  [i  e.,  the  re- 
maining property  of  a  single  landowner 
whose  land  was  taken],  without  inquiry  In 
any  form  as  to  the  special  benefits  received 
by  the  owner,  the  result  will  be  more  in- 
jurious to  the  owner  than  if  he  had  been, 
required  in  the  first  instance  to  open  the 
street  at  his  own  cost,  without  compensa- 
tion in  respect  of  the  land  taken  for  the 
street;  for,  by  opening  the  street  at  his 
own  cost,  he  might  save  at  least  the  ex- 
pense attending  formal  proceedings  of  con- 
demnation. It  cannot  be  that  any  such 
result  is  consistent  with  the  principles  upon 
which  rests  the  power  to  make  special  as- 
sessments upon  property,  in  order  to  meet 
the  expense  of  public  improvements  in  the 
vicinity  of  such  property. 
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/Almost  ten  years  before  Norwood  v.  Bak- 
er, supra,  was  decided,  the  court  of  last  re- 
sort in  Kentucky  held,  in  Covington  v. 
Worthington,  88  Ky.  206,  10  S.  W.  790,  11 
S.  W.  1038,  that  when  private  property  is 
taken  under  the  power  of  eminent  domain 
by  a  city  for  a  street,  the  other  property  of 
the  owner  fronting  on  tlie  street  thus 
opened  may  be  required  to  pay  its  due 
proportion  of  the  cost  of  opening  and  im- 
proving the  street,  according  to  the  number 
of  feet  fronting  on  the  street,  just  as  other 
property  is  taxed. 

According  to  the  court  in  tliat  case,  it 
is  not  a  valid  objection  to  a  special  tax 
imposed  according  to  frontage  upon  the 
property  of  a  landowner  whose  remaining 
land  has  been  condemned  for  a  new  street, 
that  the  burden  exceeds  in  amount  the 
money  value  received  by  him  for  the  land 
condemned.  The  case  is  in  such  direct  con- 
flict with  the  later  decision  in  Norwood  v. 
Baker,  supra,  that  it  ought  no  longer  to 
be  deemed  an  authority. 

The  case  of  Bloomington  v.  Latham,  142 
111.  462,  18  L.R.A.  487,  32  N.  E.  506,  was 
on  all  fours  with  Norwood  v.  Baker,  supra. 
It  involved  the  condemnation  of  land  for 
a  new  street,  and  an  assessment  of  the 
value  of  the  land  taken  and  of  the  damage 
to  the  remaining  land,  together  with  the 
entire  cost  of  the  proceedings,  upon  other 
land  of  the  same  owners  abutting  on  that 
taken  for  the  new  street.  A  majority  of 
the  Illinois  supreme  court  concluded  that 
this  operation  was,  to  all  intents  and  pur- 
poses, an  unconstitutional  taking  of  private 
property  for  public  use  without  making 
just  compensation,  and  annulled  the  assess- 
ment. 

The  case  of  Norfolk  v.  Chamberlain,  89 
Va.  196,  16  S.  E.  730,  was  also  strikingly 
like  that  of  Norwood  v.  Baker,  supra,  and 
the  conclusion  was  the  same.  In  the  Vir- 
ginia case.  Chamberlain  owned  a  vacant 
corner  lot  upon  Grandby  and  Plume  streets, 
and  the  city  undertook  to  widen  Plume 
street  10  feet.  A  strip  10  feet  wide  for  the 
entire  length  of  Chamberlain's  lot  was  con- 
demned, and  $1,200  was  awarded  him  as 
compensation.  The  city  accepted  and  paid 
the  award,  and  about  five  months  later  as- 
sessed the  rest  of  the  land  $1,500  for  pecul- 
iar benefits  from  the  improvement,  and  the 
court  held  that  the  city  had  no  power  or 
authority  to  levy  any  such  assessment,  and 
accordingly  adjudged  it  void. 

Damages  paid  to  abutting  property  own- 
ers for  property  taken  for  a  public  im- 
provement cannot  be  assessed  back  on  the 
abutting  property,  regardless  of  benefits 
conferred  by  the  improvement.  Fridman  v. 
Norwood,  25  Ohio  C.  C.  258. 

"You  cannot,"  said  the  court  in  Dods- 
worth  V.  Cincinnati,  18  Ohio  C.  C.  288, 
"condemn  property,  and  pay  condemnation 
money,  and  then,  under  the  guise  of  taxa- 
tion, without  reference  to  benefits,  by  al- 
lecnng  front- foot  assessments,  recondemn 
the  money  out  of  the  pocket  of  the  owner 
of  the  land."  Such  a  proceeding  violates 
the  Constitutions,  both  state  and  Federal. 
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A  constitutional  provision  forbidding  the 
taking  of  private  property  for  public  use 
without  making  compensation  for  it  in 
money,  and  without  deduction  on  account 
of  benefits,  forbids  the  assessing  back,  upon 
the  remaining  lands  of  the  same  owner,  the 
cost  of  taking  property  for  the  purpose  of 
a  public  street.  Cincinnati,  L.  &;  N.  R.  Co. 
V.  Cincinnati,  62  Ohio  St.  465,  49  UBJl 
566,   57   N.    E.    229. 

The  case  of  Cleveland  v.  Wick,  18  Ohio 
St.  303,  in  which  the  contrary  had  been 
held,  was  declared  unsound  and  expressly 
overruled  by  this  decision. 

This  court,  said  Sherwin,  J.,  in  deliver- 
ing the  opinion  of  the  Iowa  supreme  court 
in  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  125 
Iowa,  358,  67  L.R.A.  408,  106  Am.  St,  Rep. 
311,  101  N.  W.  141,  3  A.  &  E.  Ann.  Cas, 
7,  has  uniformly  upheld  the  frontage  rule 
of  assessment  regardless  of  the  special 
benefit  to  the  property,  and  were  it  not 
for  the  controlling  force  of  Norwood  t. 
Baker,  supra,  we  should  perhaps  feel  bound 
to  follow  the  rule  in  this  case.  It  should 
be  said,  however,  that  in  no  case  involving 
this  question  upon  which  we  have  hereto- 
fore passed  have  the  facts  been  similar  to 
these  before  us  now,  and  hence  we  have 
never  before  been  called  upon  to  determine 
the  precise  question  involved  here.  *'The 
assessment  in  this  case  is  so  manifestly 
unequal  and  unjust,  and  is  so  dearly  gov- 
erned by  the  rule  announced  by  the  Supreme 
Court  of  the  United  States  in  Norwood  v. 
Baker,  supra,  that  we  are  constrained  to 
hold  it  invalid," 

The  principle  which  controlled  in  Nor- 
wood v.  Baker,  supra,  came  into  play  and 
was  applied  once  more  in  Martin  y.  Dis- 
trict of  Columbia,  205  U.  S.  135,  51  L.  ed. 
743,  27  Sup.  Ct.  Rep.  440,  in  which  the 
Supreme  Court  of  the  United  States  h»ld 
that,  by  the  acts  of  Congress  authorizing: 
alleys  to  be  opened  or  widened  through 
squares  in  Washington,  District  of  Colum- 
bia, and  providing  for  an  apportionment 
and  assessment  of  the  cost  of  the  land  taken 
for  the  improvement,  and  of  the  expense 
of  the  proceedings,  upon  the  property  lying 
within  the  squares  through  which  the  alleys 
ran,  such  apportionment  and  assessment 
must  in  any  event  be  limited  to  the  extent 
of  the  resulting  benefit.  In  that  case  as- 
sessments of  $650  and  $550  gross,  respective- 
ly, were  laid  upon  what  was  left  of  two 
abutting  lots  from  which  strips  of  land 
were  taken  to  widen  an  alley,  and  which 
lots  were  worth,  after  the  shearing,  if  the 
valuation  of  the  land  appropriated,  should 
be  the  criterion,  at  most,  $368  and  $300. 
respectively.  The  circumstances  were  such 
as  to  compel  the  court  greatly  to  limit 
its  previous  decisions  in  Bauman  v.  Ross. 
167  U.  8.  548,  42  L.  ed.  270,  17  Sup.  Ct, 
Rep.  966,  and  Wight  y.  Davidson,  181  U. 
S.  371,  45  L.  ed.  900,  21  Sup.  Ct.  Rep. 
616.  The  task  was  assigned  to  and  per- 
formed by  ^rr.  Justice  Holmes. 

In  view  of  the  decisions  to  which  w«  havr 
referred,  said  he,  it  would  be  unfortunat« 
if  the  present  act  should  be  declared  uncos- 
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stitutional,  after  it  has  stood  so  long.  We 
tliink  that,  without  a  violent  construction 
of  the  statute,  it  may  be  read  in  such  a 
way  as  not  to  raise  the  difficult  question 
with  which  we  have  been  concerned.  It  is 
true  that  the  jury  is  to  apportion  an  amount 
equal  to  the  amount  of  the  damage  ascer- 
tained, but  it  is  to  apportion  it  ''according 
as  each  lot  or  part  of  lot  of  land  in  such 
square  may  be  benefited  by  the  opening," 
etc.  Very  likely  it  was  thought  tiiat  in 
general,  having  regard  to  the  shortness  of 
the  alleys,  the  benefits  would  be  greater 
than  the  cost.  But  the  words  quoted  per- 
mit, if  they  do  not  require,  the  interpre- 
tation that  in  any  event  the  apportionment 
is  to  be  limited  to  the  benefit,  and,  if  it  is 
so  limited,  all  serious  doubt  as  to  the  valid- 
ity of  the  statute  disappears. 

The  case  of  Norwood  v.  Baker,  supra, 
has  several  times  been  distinguished,  and 
is  now  regarded  as  strictly  limited  to  cases 
in  the  same  class.  The  Supreme  Court  of 
the  United  States  had  occasion  almost  as 
soon  as  it  had  been  promulgated,  to  explain 
and  limit  the  decision.  In  French  v.  Barber 
Asphalt  Paving  Co.  181  U.  S.  324,  45  L.  ed. 
879,  21  Sup.  Ct.  Rep.  625,  Mr.  Justice 
Shiras,  speaking  for  the  majority  of  the 
court,  referred  to  the  contention  that  the 
decision  in  Norwood  v.  Baker,  supra,  had 
established  the  principle  that  the  cost  of  a 
local  improvement  could  not  constitution- 
ally be  assessed  against  abutting  prop- 
erty according  to  its  frontage,  without  a 
preliminary  hearing  concerning  the  benefits 
to  result  to  the  property  assessed,  and  de- 
clared that  such  is  not  the  necessary  and 
lejral  import  of  the  decision.  That,  said 
he,  was  a  case  where,  by  a  village  ordinance 
apparently  aimed  at  a  single  person,  a  por* 
tion  of  whose  property  was  condemned 
for  a  street,  the  entire  cost  of  opening  the 
street,  including  not  only  the  full  amount 
pnid  for  the  strip  condemned,  but  the  cost 
and  expenses  of  the  condemnation,  was 
thrown  upon  the  abutting  property  of  the 
person  whose  land  was  condemned.  This 
appeared,  he  added,  both  to  the  court  below, 
and  to  a  majority  of  tlie  judges  of  this 
court,  to  be  an  abuse  of  the  law,  an  act 
of  confiscation,  and  not  a  valid  exercise  of 
the  taxing  power.  It  may  be  conceded,  he 
continued,  that  courts  of  equity  are  always 
open  to  afTord  a  remedy  whore  there  is 
an  attempt,  under  the  guise  of  legal  pro- 
ceedings, to  deprive  a  person  of  his  life, 
liberty,  or  property  without  due  process  of 
law.  And  such,  in  the  opinion  of  a  majority 
of  the  judges  of  this  court,  was  the  nature 
and  effect  of  the  proceedings  in  the  case 
of  Norwood  v.  Baker,  supra. 

The  case  was  again  distinguished  by  the 
New  York  court  of  appeals  in  Conde  v. 
Schenectady,  164  N.  Y.  258,  58  N.  E.  130, 
by  saying  that,  in  the  former  case,  the 
improvement  was  for  the  opening  of  a  street 
through  the  plaintiff's  lands,  in  which  she 
•was  undoubtedly  entitled  to  compensation 
for  the  land  taken,  and  the  right  to  which 
she  could  not  be  constitutionally  denied. 
The  same  statute  authorized  the  local  au- 
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thorities  to  assess  the  cost  of  the  improve- 
ment and  the  expense  of  the  proceeding 
upon  the  remaining  lands  of  the  plaintiff, 
according  to  frontage  and  regardless  of 
benefit.  The  ctTcct  of  this  double  proceed- 
ing of  eminent  domain  and  taxation,  said 
the  New  York  court,  was  that  the  plaintiff 
lost  her  land  without  compensation,  and 
was  compelled  to  pay  the  expense  of  hav- 
ing it  taken  away  from  her,  and  these 
provisions  of  the  law  were  held  to  violate 
the  Federal  Constitution;  but  in  the  pres- 
ent case  no  land  is  taken  from  the  plain- 
tiff. The  proceeding  is  purely  an  exercise 
of  the  power  of  taxation.  The  land  abut- 
ting on  the  street  is  benefited  by  the  pave- 
ment or  repavemcnt,  and  should  bear  the 
expense.  Even  where  no  provision  is  made 
by  law  for  the  apportionment  of  such  ex- 
pense according  to  the  frontage  of  the  land 
abutting  on  the  street,  the  equity  of  the 
principle  is  so  apparent  that  the  rule  has 
been  almost  universally  adopted  in  the  mu- 
nicipalities of  this  state.  The  case,  there- 
fore, differs  from  the  opening  of  a  street 
or  avenue,  the  main  object  of  which  im- 
provement may,  in  special  cases,  be  not  to 
benefit  the  abutting  land,  but  to  afford 
access  and  communication  between  separate 
parts  of  the  city  or  village,  and  thus  inure 
to  the  advantage  of  the  whole  municipality. 

In  Job  V.  Alton,  189  111.  256,  82  Am.  St. 
Rep.  448,  59  N.  E.  622,  the  court  held  the 
decision  inapplicable  to  the  case  of  a  special 
tax  for  constructing  a  sidewalk  under  the 
Illinois  statute  of  1875,  levied  proportion- 
ally to  the  lot  frontage  on  the  line  of  the 
work.  The  court  explained  that  an  ordi- 
nance adopted  by  authority  of  that  statute 
was  a  determination  by  the  municipality 
that  the  tax  did  not  substantially  exceed 
the  benefits  conferred,  and  that  although 
that  determination  was  conclusive  upon 
the  taxpayer  and  the  courts,  and  the  former 
was  afforded  no  opportunity  t'>  be  heard 
upon  the  question  of  benefits  anywhere, 
nevertheless  the  ordinance,  to  be  valid,  must 
be  just  and  reasonable,  and,  if  not  so,  would 
be  vacated  by  the  courts,  which  was  suffi- 
cient protection  to  the  property  owner  from 
oppression. 

In  Hadley  v.  Dagne,  130  Cal.  207,  62 
Pac.  500,  the  court  distinguished  the  deci- 
sion in  two  respects,  viz.,  that  the  assess- 
ment in  that  case  was  for  the  cost  of  land 
and  the  proceedings  to  condemn  it  in  open- 
ing a  new  street,  and  not  for  the  improve- 
ment of  an  existing  street;  and  that  the 
laws  under  which  it  was  made  required  such 
assessments  to  be  made  according  to  bene- 
fits conferred;  whereas  the  statute  in  the 
case  at  bar  required  assessments  for  improv- 
ing existing  streets  to  be  apportioned  ac- 
cording to  frontage  on  the  line  of  improve- 
ment. 

"In  no  portion  of  the-  opinion"  in  Nor- 
wood V.  Baker,  supra,  said  the  California 
court,  "is  it  intimated  that  an  assessment 
for  the  improvement  of  an  existing  street 
upon  the  lands  abutting  thereon  according 
to  their  frontage,  within  a  district  desig- 
nated or  prescribed  by  legislative  authority. 
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18  invalid;  nor  did  the  court  question  the 
correctness  of  any  of  its  previous  decisions, 
many  of  which  are  cited  in  the  opinion, 
in  which  assessments  under  such  a  rule  had 
been  sustained." 

The  decision  in  Norwood  v.  Baker,  supra, 
was  at  first  widely  accepted  as  a  sweep- 
ing condemnation  of  the  front- foot  rule  of 
asspssment  in  every  case  in  which  it  should 
be  used  arbitrarily  without  regard  to  the 
benefits  conferred  upon  the  assessed  prop- 
erty. And  when  it  was  subsequently  lim- 
ited in  French  v.  Barber  Asphalt  Paving 
Co.   supra,  there  was   much   bewilderment. 

In  Minneapolis  &  St.  L.  R.  Co.  v.  Lind- 
quist,  119  Iowa,  144,  93  N.  W.  103,  the 
assessment  was  made  for  the  construction 
of  a  storm  sewer  and  laid  upon  the  abutting 
lots  according  to  the  front-foot  rule.  The 
trial  court,  relying  upon  and  following  the 
case  of  Norwood  v.  Baker,  supra,  held  that 
the  statute  authorizing  that  mode  of  assess- 
ment was  unconstitutional  in  reversing  this 
judgment.  The  supreme  court  said  that  the 
case  had  been  subsequently  explained  and 
a  contrary  conclusion  reached. 

The  court,  in  Scranton  v.  Levers,  9  Pa. 
Dist.  R.  176,  and  Williamsport  v.  Lloyd,  9 
Pa.  Dist.  R.  735,  entertained  the  opinion 
that  the  Supreme  Court  of  the  United 
States  had  decided  in  that  case  that  an  as- 
sessment of  the  entire  cost  of  a  public  im- 
provement upon  abutting  property,  by  the 
front-foot  rule,  without  reference  to  special 
benefits,  was  in  contravention  of  the  14th 
Amendment  of  the  Federal  Constitution, 
and  therefore  void,  and  that  consequently 
the  decision  of  the  Pennsylvania  supreme 
court  in  Michener  v.  Philadelphia,  118  Pa. 
535,  1*2  Atl.  174,  was  to  be  deemed  over- 
ruled. 

It  was  asserted  by  McClellan,  Ch.  J.,  in 
delivering  the  opinion  of  the  court  in  Mont- 
gomery V.  Moore,  140  Ala.  638,  37  So.  291, 
that  this  court  had  put  itself  in  harmony 
with  the  doctrine  of  the  constitutional  va- 
lidity of  a  statute  assessing  the  total  cost 
of  such  a  street  improvement  as  paving, 
laying  sidewalks,  or  building  a  sewer  upon 
the  line  property,  by  the  front-foot  rule, 
without  considering  resulting  benefits,  in 
the  case  of  Birmingham  v.  Klein,  89  Ala. 
461,  8  L.R.A.  369,  7  So.  386,  and  had  so  re- 
mained, if,  said  he,  "we  leave  out  of  view 
some  wabbling  in  dicta  superinduced  by 
what  we  supposed,  what  was  generally  sup- 
posed, and  what  three  of  the  judges  of  the 
Supreme  Court  of  the  United  States  yet  be- 
lieve, was  the  effect  of  that  court's  decision 
in  the  case  of  Norwood  v.  Baker,  supra." 

It  is  difficult,  said  Knowlton,  Ch.  J.,  of  the 
Massachusetts  supreme  court  in  White  v. 
Gove,  183  Mass.  333,  67  N.  E.  359,  to  un- 
derstand what  is  the  exact  meaning  of  the 
majority  of  the  court  in  French  v.  Barber 
Asphalt  Paving  Co.  supra,  and  in  the  cases 
that  follow  it:  for  thev  seeminslv  affirm 
Norwood  V.  Baker,  supra,  and  distinguish 
it  from  the  cases  then  decided.  In  many 
state  Constitutions,  the  authority  given  to 
the  legislative  body  to  enact  laws  estab- 
lishinpr  taxation  is  general,  while  in  others, 
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as  in  this  commonwealth,  the  Constitution 
gives  authority  only  "to  impose  and  levy 
proportional  and  reasonable  aasessments, 
rates,  and  taxes."  Whether  in  the  later 
cases  the  Supreme  Court  of  the  Unitel 
States  was  considering  statutes  founded  on 
general  legislative  authority,  while  in  the 
earlier  case  of  Norwood  v.  Baker,  supra, 
they  assumed  that  the  power  was  limited 
to  the  enactment  of  laws  authorizing  onlv 
such  taxes  as  are  proportional  and  reason- 
able, and  whether  the  seeming  difference  be- 
tween the  earlier  decision  and  the  later  de- 
cisions is  due  to  that  fact,  we  need  not 
consider.  Questions  in  regard  to  the  con- 
stitutionality of  laws  relating  to  taxes  hare 
frequently  arisen  in  this  commonwealth, 
and  the  test  has  always  been  whether  the 
tax  was  proportional  and  reasonable. 

In  State  v.  Robert  P.  Lewis  Co.  (Ramsey 
Countv  V.  Robert  P.  Lewis  Co.)  72  Minn. 
87,  42  L.R.A.  639,  75  N.  W.  108,  it  was 
held  that,  under  constitutional  provisions 
peculiar  to  the  state,  respecting  assessments 
for  local  improvements  and  authorizing 
frontage  taxes,  an  act  of  the  legislature 
empowering  the  city  of  St.  Paul  to  levy  an 
annual  tax  or  assessment  upon  the  lineal 
foot  of  lands  abutting  on  the  line  of  water 
mains  to  defray  the  expense  of  laying  the 
conduits,  was  valid.  Inasmuch,  however,  as 
the  assessment  in  the  particular  case  had 
not  been  properly  computed,  a  modification 
of  the  figures  was  required. 

In  the  subsequent  case  of  State  v.  Rol>ert 
P.  Lewis  Co.  (Ramsey  County  v.  Robert 
P.  Lewis  Co.)  82  Minn.  390,  53  L.R.A.  421, 
85  N.  W.  207,  86  N.  W.  611,--a  contro- 
versy over  tho  same  tax  in  a  later  year, — 
the  question  of  conformity  to  the  state 
Constitution  was  deemed  to  have  been  set- 
tled by  the  prior  decision ;  the  tax,  however, 
was  assailed  as  a  violation  of  the  14th 
Amendment  of  the  Federal  Constitution. 
and  Norwood  v.  Baker,  supra,  was  invoked 
as  authority  for  its  unconstitutionality. 
Prior  to  the  appearance  of  that  case,  said 
the  court  in  its  first  opinion,  perhaps  the 
trend  of  the  decisions  in  this  country  wa* 
in  support  of  the  theory  that  the  legislative 
power  in  respect  of  special  assossment-s 
was  practically  unlimited,  and  since  that 
case  was  decided  the  state  courts  have  not 
been  agreed  as  to  its  scope  and  meaning. 
Probably  no  decision  emanating  from  the 
Federal  Supreme  Court,  for  many  years, 
has  been  so  sweeping  and  at  the  same  time 
so  imperfectly  understood  and  applie-i. 
Upon  the  authority  of  that  decision  tie 
court  at  first  concluded  that  the  .statute 
before  it  was  unconstitutional,  because  i: 
provided  for  the  application  arbitrarily  of 
the  front-foot  rule  of  assessment,  r«srardle<5 
of  or  greatly  in  excess  of  resulting  benefit* 
to  the  assessed  property,  and  thus  in  effect 
deprived  the  owner  without  due  proces?  of 
law  of  his  estate,  and  under  the  guise  of 
taxation  appropriated  private  property  to 
the   public   use  without   compensation. 

The  court,  however,  found  its  position  in 
view  of  French  v.  Barber  Asphalt  Pavini: 
Co,  181  U.  S.  324,  45  L.  ed.  879,  21  Sup^ 
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Ct.  Rep.  625,  untenable,  and  granted  a  re- 
argument  {vide,  82  Minn.  402,  63  L.R.A. 
421,  85  N.  W.  207,  86  N.  W.  611). 

In  tlie  final  opinion,  receding  from  its 
former  position  and  aflirming  the  validity 
of  the  assessment,  it  was  said :  The  decision 
formerly  reached  by  this  court  was  based 
wholly  upon  what  were  believed  to  be  the 
principles  announced  in  the  case  of  Norwood 
V.  Baker,  supra.  .  .  .  But  in  the  case  of 
French  v.  Barber  Asphalt  Paving  Co.  supra, 
and  other  cases  concurrently  decided,  the 
Federal  Supreme  Court  lias  attempted  to 
qualify  and  limit  those  principles  as  applied 
in  Norwood  v.  Baker.  While  it  docs  not 
appear  that  the  court  has  directly  denied 
the  soundness  of  the  rule  announced,  yet  the 
purpose  seems  to  be,  in  its  later  expressions, 
to  hold  that  the  principle  will  not  apply 
when  in  conflict  with  the  systems  cf  taxa- 
tion as  adopted  by  a  state,  unless,  in  some 
special  case,  peculiar  and  extraordinary 
hardship  is  the  result.  In  other  words,  it 
is  not  the  principle  or  rule  of  assessment 
which  is  the  test  of  the  validity  of  the 
state  act,  but  rather  the  effect  of  the  appli- 
cation of  the  rule  in  particular  cases.  It 
may  be  a  sound  rule  in  one  case,  and  not  in 
another.  It  would  be  useless  at  this  time 
to  further  attempt  to  define  the  position 
of  the  Federal  court  as  expressed  in  its 
later  decisions.  It  is  sufTicient  to  say  that 
we  are  in  doubt  as  to  the  effect  of  its 
holdings.  Our  state  Constitution  authorizes 
the  special  assessments  provided  by  the 
statute,  and  such  statute  has  been  heM 
valid,  under  the  constitutional  provision, 
by  this  court  in  State  v.  Robert  P.-  Lewis 
Co.  (Ramsey  Countv  v.  Robert  P.  Lewis  Co.) 
72  Minn.  87,  42  L.R.A.  639,  75  N.  W.  108. 

The  court  adhered  to  this  in  the  later 
case  of  State  v.  Macalester  College,  87  Minn. 
165,  91  N.  W.  484. 

The  opinions  held  by  this  court,  it  was 
said  in  the  opinion  in  State  v.  Robert  P. 
Lewis  Co.  supra,  where  the  validity  of  the 
water- frontage  tax  was  after  full  considera- 
tion determined,  dispose  of  the  questions 
again  presented  on  this  appeal.  Subsequent 
decisions  of  the  highest  Federal  court  in 
the  land,  it  was  added,  have  to  some  extent 
complicated  the  subject,  but,  if  we  are  able 
to  comprehend  the  result  we  are  required 
to  adopt,  this  statute  should  be  upheld. 

XVIII,    T7ie  landowner'a  right  to   no- 
tice and  a  hearing. 

Tlie  doctrine  is  held  by  some  courts  that 
a  landowner  is  no  more  entitled  to  notice 
and  a  hearing  in  reppect  of  an  assessment 
upon  his  property  to  defray  the  cost  of  a 
local  improvement  than  he  is  in  respect  of 
a  general  tax  to  meet  the  expenses  of  gov- 
ermnent.  The  greater  number  of  the  courts, 
however,  hold  the  contrary. 

A  statute  authorizing  the  assessment  of 
the  cost  of  a  street  pavement  upon  abutting 
property  on  the  front-foot  plan  is  not  open 
to  the  objection  of  unconstitutionality  as 
depriving  the  citizen  of  propertv  without 
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due  process  of  law,  merely  because  it  does 
not  provide  for  a  hearing  and  review. 
Rolph  v.  Fargo,  7  N.  D.  640,  42  L.R.A.  046, 
76  N.  W.  242;  Roberts  v.  First  Nat.  Bank, 
8  N.  D.  504,  79  N.  W.  1049. 

When  a  statute  authorizes  a  municipality 
to  assess  the  cost  of  a  street  improvement 
upon  abutting  property  on  the  line  of  the 
work  in  proportion  to  its  frontage,  the 
making  of  the  assessment  is  a  mere  matter 
of  measurement  and  arithmetical  compu- 
tation, and  it  is  not  essential  to  its  validity 
that  the  assessed  property  owner  should 
have  notice  of  the  proceeding  and  an  oppor- 
tunity to  be  heard  upon  the  question  of  its 
amount.  Amery  v.  Keokuk,  72  Iowa,  701, 
30   N.   W.   780. 

When  the  designation  of  the  lands  to  be 
benefited  by  a  local  improvement  is  intrust- 
ed to  commissioners,  the  owners  may  be 
entitled  to  notice  and  a  hearing  upon  the 
question  whether  their  lands  are  benefited 
and  how  much,  according  to  a  majority  ot 
the  court  in  Spencer  v.  Merchant,  125  U.  S. 
345,  31  L.  ed.  703,  8  Sup.  Ct.  Rep.  921.  But 
the  legislature  has  the  power  to  determine, 
by  the  statute  imposing  the  tax,  what  lands 
which  might  be  benefited  by  the  improve- 
ment are  in  fact  benefited;  and  if  it  does 
so,  its  determination  is  conclusive  upon  the 
owners  and  the  courts,  and  the  owners  have 
no  right  to  be  heard  upon  the  question 
whetlier  tlieir  lands  are  benefited  or  not,  but 
only  upon  the  validity  of  the  assessment 
and  its  apportionment  among  the  different 
parcels  of  the  class  which  the  legislature 
has  conclusively  decided  to  be  benefited. 

As  a  property  owner  can  never  be  heard 
to  say  that  in  point  of  fact  his  property 
has  not  been  benefited  by  a  local  improve- 
ment, in  opposition  to  the  declaration  of 
the  assessing  authorities  that  it  has  been, 
the  theory  upon  which  the  validity  of  spe- 
cial assessments  rests,  viz.^  that  of  special 
benefit  to  the  assessed  property  as  a  result 
of  the  improvement,  is  one  he  never  can 
practically  apply.  Seibert  v.  Tiffany,  8  Mo. 
App.  33;  Allen  v.  Krenning,  23  Mo.  App. 
561. 

The  general  principle  of  law  that  no  per- 
son shall  be  bound  by  proceedings  of  a  ju- 
dicial nature  affecting  his  person  or  his 
property  witliout  having  an  opportunity  to 
be  heard  applies  to  cases  of  assessment  for 
municipal  street  improvements.  State, 
Mann,  Prosecutor,  v.  Jersey  City,  24  N.  J.  L. 
662. 

A  landowner  whose  property  is  to  be  sub- 
jected to  a  special  assessment  must  be  ac- 
corded an  opportunity  to  be  heard  in  re- 
gard to  it.  Arnold  v.  Knoxville,  115  Tenn. 
195,  3  L.R.A.  (N.S.)  837,  90  S.  W.  409,  5 
A.  &  E.  Ann.  Cas.  881. 

The  owners  of  property  charged  with  the 
cost  of  a  local  improvement  are  entitled  to 
be  heard  upon  the  question  of  benefits. 
Adams  v.  Shelby ville,  154  Tnd.  467,  49 
L.R.A.  797,  77  Am.  St.  Rep.  484,  67  N.  E. 
114;  Martin  v.  Wills,  157  Ind.  153,  60  N, 
E.   1021. 

An  opportunity  to  a  landowner  to  appear 
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and  contest  the  legality,  justice,  and  ac- 
curacy of  a  proposed  assessment  against 
his  property  to  defray  any  part  of  the  ex- 
pense of  a  local  improvement,  at  some  stage 
of  the  proceedings  before  the  assessment  be- 
comes final,  is  a  constitutional  right.  Vio- 
lett  V.  Alexandria,  02  Va.  501,  31  L.R.A. 
382,  53  An*  §t  Rep.  825,  23  S.  E.  909; 
Ifeth  V.  Radfoja.  -yC  Va.  272,  31  S.  E.  8: 
Norfolk  V.  Youp«,  l>7  Va.  720,  47  L.R.A. 
674,  34  S.  E.  886. 

The  owner  of  vacant  land  assessed  by  a. 
city  for  water  rates,  at  an  arbitrary  figure, 
is  entitled  at  some  stage  of  the  proceedings 
to  notice  and  an  opportunity  to  be  heard; 
and  if  the  statute  under  which  the  assess- 
ment is  laid  gives  no  right  to  such  notice, 
and  afTords  no  opportunity  for  a  hearing 
before  the  body  empowered  to  impose  such 
assessment,  it  is  unconstitutional  and  void. 
Remsen  v.  Wheeler,  103  N.  Y.  573,  12  N.  E. 
564;  Re  Union  College,  120  N.  Y.  308,  20  N. 
K.  460;  Re  Flower,  129  N.  Y.  643,  41  N.  Y. 
S.  R.  644,  29  N.  E.  463. 

"L  am  of  the  opinion,"  said  Earl,  J.,  in 
delivering  the  unanimous  opinion  of  the 
New  York  court  of  appeals  in  Stuart  v. 
Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289, 
"that  the  Constitution  sanctions  no  law  im- 
posing such  an  assessment  [i.  c,  for  the 
opening,  preparing,  grading,  and  regulating 
of  a  new  street]  without  a  notice  to,  and  a 
hearing  or  an  opportunity  of  a  hearing  by, 
the  owners  of  the  property  to  be  assessed. 
It  is  enough  that  the  owners  may  by 
chance  have  notice,  or  that  they  may,  as  a 
matter  of  favor,  have  a  hearing.  The  law 
must  require  notice  to  them,  and  give  them 
the  right  to  a  hearing  and  an  opportunity 
to  be  heard.  It  matters  not,  upon  the  ques- 
tion of  the  constitutionality  of  such  a  law, 
that  the  assessment  has  in  fact  been  fairly 
apportioned.  The  constitutional  validity  of 
law  is  to  be  tested  not  by  what  has  been 
done  under  it,  but  by  what  may  by  its  au- 
thority be  done.  The  legislature  may  pre- 
scribe the  kind  of  notice  and  the  mode  in 
which  it  shall  be  given,  but  it  cannot  dis- 
pense with  ail  notice." 

The  Massachusetts  statute  of  1897,  chap. 
420,  entitled  "An  Act  Relative  to  the  Sew- 
erage Works  of  the  City  of  Boston,"  was 
held  unconstitutional  in  tlie  case  of  Sears 
V.  Street  Comrs.  173  Mass.  350,  53  N.  E. 
876,  because,  lirst,  it  undertook  to  give  the 
street  commissioners  power  to  levy  special 
assessments  on  real  estate  upon  other 
grounds  than  the  receipt  of  special  benefits, 
and  for  amounts  in  excess  of  special  bene- 
fits, if  any  there  were,  and  because,  also, 
it  gave  the  property  owners  no  opportunity 
to  be  heard  upon  their  liability  to  such 
asKossntents. 

Although  a  statute  providing  arbitrarily 
for  assessments  of  the  cost  of  public  im- 
provements u])on  abutting  property  by  the 
front-foot  rule  may  be  unconstitutional, 
nevertheless,  one  that  provides  for  a  prima 
facie  application  only  of  such  rule,  sub- 
ject to  a  review  and  alteration  of  the  as- 
sessment bv  local  ofiicials  upon  the  basis  of 
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special  benefits  to  accrue  from  the  improve- 
ment to  the  assessed  property,  and  by  uhich 
it  is  the  bounden  duty  of  the  local  autntir- 
ities  to  adjust  assessments  to  correspond  to 
such  special  benefits,  is  a  valid  exercise  of 
the  legislative  power.  Hibben  v.  Smith.  191 
U.  S.  310,  48  L  ed.  105,  24  Sup.  Ct  Rep. 
88. 

It  is  now  too  well  settled  to  require  a  dis- 
cussion of  the  general  proposition,  said  tlie 
court  in  Butler  v.  Worcester,  112  Ma»«s.  541, 
that  a  statute  authorizing  the  cost  of  local 
improvements,  such  as  the  construction  of  a 
sewer  system,  to  be  levied  by  assessment 
upon  the  estate  thereby  benefited,  according 
to  the  judgment  of  the  municipal  author- 
ities in  the  first  instance,  and  allowing  to 
any  party  aggrieved  by  their  estimate  the 
right  to  have  it  revised  by  a  jurj',  is  with- 
in the  constitutional  power  of  the  legisla- 
ture. 

If  an  assessment  or  tax  laid  upon  prop- 
erty fronting  upon  a  street  improvemeut 
for  the  cost  of  such  improvement,  in  pro^ 
portion  to  the  frontage,  is,  by  the  statute 
authorizing  the  charge,  made  subject  t')  cor- 
rection in  conformity  with  the  amount  of 
special  benefits  conferred  by  the  improve- 
ment upon  the  assessed  property,  after  the 
property  owner  has  been  afforded  a  fair 
opportunity  to  present  evidence  upon  tliat 
question,  the  assessment  is  valid.  Adams 
V.  Shelbyville,  154  Ind.  467,  49  L.R.A.  797, 
77  Am.  St.  Rep.  484,  57  N.  E.  114;  In- 
dianapolis V.  Holt,  155  Ind.  222,  57  X.  E. 
966,  988,  1100;  Taylor  v.  Crawfordsville, 
155  Ind.  403,  58  N.  E.  490;  Martin  v.  Wills, 
157  Ind.  153,  60  N.  E.    1021. 

The  mere  fact  that  the  cost  of  a  street 
improvement  is  ordained  to  be  assessed  and 
apportioned  upon  abutting  property  ac- 
cording to  its  frontage  does  not  of  itself  in- 
validate an  assessment,  when  the  statute 
under  which  the  ordinance  was  adopted  re- 
quires and  provides  for  a  hearing  upon  the 
question  of  special  benefits,  and  a  correc- 
tion of  the  assessment  in  conformity  witli 
the  result  of  such  hearing.  McKee  v.  Pen- 
dleton, 162  Ind.  667,  69  N.  E.  997. 

An  assessment  for  the  cost  of  a  street  im- 
provement upon  abutting  property  accord- 
ing to  its  frontage  is  valid,  where"  the  stat- 
ute authorizing  the  improvement  and  assess- 
ment afTords  the  owners  of  the  assessed 
property  an  opportunity  to  be  heard  before 
the  city  council  upon  the  question  of  special 
benefits,  and  requires  such  council  or  other 
municipal  body  to  adjust  the  assessment 
so  as  to  conform  to  the  special  benefits  ac- 
cruing to  the  assessed  propertv.  Voris  v. 
Pittsburg  Plate  Glass  Co.  163  Ind.  59?, 
70  N.  E.  249. 

An  assessment  for  the  cost  of  a  street 
improvement  upon  the  abutting  property  in 
proportion  to  its  frontage  is  valid,  where 
the  assessing  authorities  have  the  power, 
upon  a  hearing  to  which  the  property  own- 
ers are  entitled,  to  alter  or  change  the  as- 
sessment so  as  to  make  it  conform  to  the 
special  benefits  received  by  the  asse^^ed 
property    from    the     improvement.      Pitt*- 
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burgh,  C.  C.  &  St.  L.  R.  Co.  v.  Taber,  368 
lud.  419,  77  N.  E.  740,  11  A.  &  E.  Ann. 
Cas.  808. 

When  property  owners  are  by  law  given 
an  opportunity  to  appear  and  be  heard  upon 
the  question  of  assessing  their  property 
according  to  the  benefits  it  receives  from 
a  public  street  improvement,  a  timely  and 
seasonable  offer  upon  their  part  to  prove 
by  competent  testimony  facts  which  show 
an  assessment  complained  of  to  have  been 
made  upon  the  basis  of  frontage  on  the 
street,  without  regard  to  benefit  or  propor- 
tionate benefit,  and  without  regard  to  the 
form  or  position  of  any  of  the  parcels  of 
land,  if  rejected,  and  the  proof  not  admit- 
ted, constitutes  such  an  error  as  will  vitiate 
the  assessment.  State  ex  rel.  Cunningham 
v.  District  Ct.  29  Minn.  02,  U  N.  W.  133. 

A  finding  by  a  city  council  sitting  as  a 
board  of  equalization,  at  which  property 
owners  are  by  statute  entitled  to  appear  and 
be  heard  upon  the  question  of  benefits  to 
their  property  from  a  local  improvement, 
that  all  the  real  estate  on  which  special 
assessments  are  levied  is  specially  benefited, 
and  shall  be  assessed  for  the  cost  of  the 
construction  of  a  sewer  according  to  the 
feet  frontage,  is  not  so  fatally  defective  as 
a  finding  of  uniformity  and  equality  of 
benefits  as  to  render  a  si)ecial  assessment 
void  upon  a  collateral  attack.  John  v.  Con- 
nell,  71  Neb.  10,  98  N.  W.  457. 

In  Baltimore  v.  Scharf,  64  Md.  499,  the 
court,  'although  declaring  it  to  be  well 
settled  that  where  naught  to  the  contrary 
appears  in  a  municipal  ordinance  directing 
the  paving  or  repaving  of  a  city  street,  and 
charging  the  cost  or  part  of  the  cost  upon 
property  along  the  line  of  the  work,  the 
presumption  is  that  the  corporation  de- 
cided the  improvement  to  be  so  far  bene- 
ficial to  the  property  and  its  owners  that 
they  ought  to  pay  the  proportion  of  the 
cost  of  it  with  which  they  arc  charged,  and 
that  such  decision  will  be  held  in  the  courts 
to  be  an  adjudication  of  that  question, — 
nevertheless  annulled  such  an  assessment 
upon  the  ground  that  the  property  owners 
had  been  given  no  notice  or  opportunity  to 
be  heard  before  the  assessment  was  laid, 
and  therefore  that  it  was  void  for  want  of 
due   process  of   law. 

After  this  decision  was  announced  a  mo- 
tion for  a  reargument  was  made  and  grant- 
ed. At  the  same  time  the  same  questions 
arose  and  were  discussed  in  Baltimore  v. 
John  Hopkins  Hospital,  56  Md.  1,  and  the 
argument  of  that  case  was  treated  by  the 
court  as  a  reargument  of  the  former  case. 
In  the  latter  case  a  majority  of  the  judges 
reached  a  diiTerent  conclusion,  and  held  the 
ordinance  and  assessment  valid.  The  rea- 
soning of  the  court  to  sustain  this  conclu- 
sion was  in  substance  as  follows:  The  ques- 
tion whether  a  local  improvement  will  bene- 
fit a  particular  district  rests  in  the  judg- 
ment of  the  mayor  and  city  council,  whose 
determination  is  final  and  conclusive.  The 
law  has  provided  for  no  appeal  from  that 
determination,  and  the  courts  have  no  pow- 
er to  review  it.  The  courts  may  only  pass 
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upon  the  naked  question  of  power,  and  the 
validity  of  special  assessments  founded  on 
the  theory  of  special  benefits  has  been  so 
often  and  uniformly  sustained  that  such 
question  is  no  longer  open.  No  abuse  of 
power  has  been  made  out.  The  objection 
that  no  jiotice  was  given  to  property  own- 
ers, rr  opportunity  to  them  to  be  heard,  so 
that  due  process  of  law  was  lacking,  is 
founded  on  a  misapprehension  of  the  nature 
of  the  power  granted  by  tlie  legislature  and 
exercised  by  the  municipal  corporation. 
The  authorizing  statute  requires  no  notice. 
The  imposition  of  an  assessment  of  this 
sort  is  an  exercise  of  the  taxing  power, 
and  not  of  the  power  of  eminent  domain. 
To  hold  notice  to  taxpayers  essential  to  the 
validity  of  a  law  imposing  a  tax,  so  that 
courts  can  intervene  and  set  the  tax  aside 
or  stay  the  collection  of  it  because  no  notice 
was  given  or  provided  for,  would  be  as  much 
an  anomoly  m  jurisprudence  as  in  legisla- 
tion. 

The  formal  overruling  of  Baltimore  v. 
Scharf,  supra,  is  reported  in  56  Md.  60. 

In^Ioale  v.  Baltimore,  61  Md.  224,  it  was 
contended  that  another  paving  ordinance 
was  void  because,  first,  the  statutory  pre- 
scriptions had  not  been  strictly  pursued; 
second,  because  the  power  to  assess  had  been 
illegally  delegated  to  a  subordinate  officer; 
and,  last,  because  the  front-foot  rule  of  as- 
sessment had  been  applied;  but  the  court 
observed  that  the  ordinances  upheld  in  the 
preceding  cases  were  so  nearly  identical 
with  that  attacked  in  the  case  at  bar  that 
it  would  seem  that  those  cases  ought  to  be 
conclusive  against  all  the  objections  al- 
leged as  invalidating  the  latter. 

In  Alberger  v.  Baltimore,  64  Md.  1,  20 
Atl.  9b8,  another  ordinance  providing  for 
regrading  and  repaving  a  city  street,  and 
assessing  the  abutting  property  to  pay  for 
the  work,  was  attacked.  The  objections 
made  most  prominent  against  the  assess- 
ments went  to  the  constitutionality  of  the 
ordinance  under  which  they  were  laid  and 
attempted  to  be  enforced.  It  was  objected 
that  the  ordinance  neither  provided  for  no- 
tice nor  opportunity  to  the  property  owner 
to  be  heard  before  the  assessment  was  made 
and  enforced,  and  hence  was  an  attempt  to 
appropriate  the  property  of  the  citizen 
without  due  process  of  law.  This  consti- 
tutional objection  was  not  argued,  doubt- 
less, according  to  the  court,  for  the  reason 
that  the  question  was  regarded  as  definitely 
settled  by  the  majority  opinions  in  the 
above  cases,  llie  principles  held  by  the 
majority  of  the  court,  in  those  cases,  would 
seem,  said  the  court,  to  be  quite  conclusive 
of  the  constitutional  question  raised,  and 
the  objection  must  therefore  be  overruled. 

Although  each  of  the  foregoing  cases  was 
decided  by  a  divided  court,  the  question 
seemed  to  be  at  rest. 

In  the  case  of  Ulman  v.  Baltimore,  72  Md. 
587,  11  L.R.A.  224,  20  Atl.  141,  21  Atl.  709, 
the  attack  upon  the  constitutionality  of  or- 
dinances of  this  class,  in  which  the  property 
owner  was  aflTorded  no  chance  to  be  heard 
before   his   property  was   charged  with   an 
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arbitrary  assessment  laid  according  to  the 
front-foot  rule,  was  renewed  and  proved 
successful.  The  court,  again  dividing,  held 
in  tliat  case  that  an  assessment  for  repav- 
ing  a  city  street,  apportioned  according  to 
the  number  of  front  feet  upon  the  abutting 
property,  and  made,  pursuant  to  municipal 
ordinances,  without  notice  to  the  owners  of 
the  assessed  property  and  without  oppor- 
tunity for  them  to  appear  and  be  heard, 
constitutes  a  deprivation  of  property  with- 
out due  process  of  law,  and  is  unconstitu- 
tional  and  void. 

The  identical  question  arising  on  the 
record  now  before  us,  said  McSherry,  J., 
in  delivering  the  opinion  of  the  majority  in 
the  case  just  cited,  has  been  passed  upon  by 
this  court  on  several  occasions,  but  is  now 
presented  distinctively  as  a  Federal  ques- 
tion. When,  he  continued,  the  validity  of 
ordinance  No.  98  of  3876,  passed  by  the 
mayor  and  city  council  of  Baltimore  under 
the  act  of  1874  (chap.  218),  was  assailed  in 
Baltimore  v.  Scharf,  supra,  a  majority  of 
the  judges  who  heard  that  case  declared  the 
ordinance  void  because,  among  other  rea- 
sons, it  failed  to  provide  for  notice  to  and 
a  hearing  of  the  owners  of  property  bound- 
ing on  the  street  directed  to  be  repavcd. 
This  municipal  legislation  was  held  to  be 
repugnant  to  the  organic  law  because  in 
efl'ect  it  took  the  property  of  the  individual 
without  due  process  of  law, — ^without  giv- 
ing him  an  opportunity  to  be  heard  before 
or  after  the  imposition  of  the  tax.  A  mo- 
tion for  a  reargument  was  made  and  grant- 
ed, and  three  of  the  five  judges  who  heard 
it  reversed  the  former  ruling,  and  held  the 
ordinance  to  be  free  from  constitutional 
objections.  The  same  result  was  reached  by 
the  same  bare  majority  in  Baltimore  v. 
Johns  Hopkins  Hospital,  supra,  and  the 
ruling  was  followed  in  Moale  v.  Baltimore 
and  Alberger  v.  Baltimore,  supra.  Taking 
up  the  terms  of  the  ordiniance,  Judge  Mc- 
Sherry, pointed  out  that  neither  the  stat- 
ute under  which  it  was  passed,  nor  any 
other  law  or  by-law,  nor  the  ordinance  it- 
self, made  the  slightest  provision  for  giving 
notice  to  the  owners  of  the  assessed  proper- 
ty from  beginning  to  end.  The  entire  pro- 
ceeding, said  he,  beginning  with  the  act 
of  assembly  and  ending  with  the  imposition 
of  n  lien  upon  the  property,  was  purely 
ex  parte.  No  opportunity  whatever  was 
given  to  resist  the  exaction,  either  by  al- 
lowing a  hearing  before  the  imposition  of 
the  tax,  or  providing  for  an  appeal  to  a 
court  of  law  afterwards.  The  first  process 
served  upon  the  citizen  was  a  peremptory 
demand  for  tlie  payment  of  a  burdensome 
lien  —  a  judgment  in  rem  and  in  personam 
—  imposed  by  a  municipal  corporation 
without  summons  or  notice  or  warning,  and 
without  even  an  opportunity  to  appeal.  If, 
he  added,  this  be  "due  process  of  law,"  the 
provisions  of  the  Federal  and  State  Consti- 
tutions, and  of  Magna  Charta  itself,  are 
utterly  meaningless  and  void.  After  exam- 
ining the  authorities  in  point  Judge  Mc- 
Sherry concluded  that  tlie  necessary  result 
was  that  the  court  must  return  to  the  doc- 
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trine  laid  down  in  Scharf  a  Case,  in  54  ild. 
499,  and  recede  from  the  opinion  overruling 
that  case  and  asserting  the  opposite  view. 
Afterwards  a  reargument  of  this  case  was 
denied. 

In  Baltimore  v.  Stewart,  92  Md.  535,  48 
Atl.  165,  it  was  held  that  the  frout-ffrjt 
rule  of  apportionment  of  the  cost  of  an 
assessment  for  repaving  a  city  street  is  not 
in  and  of  itself  unlawful  and  void,  provided 
that,  before  it  is  put  in  operation  and  the 
assessment  made  under  it  is  final  and  con- 
clusive upon  the  property  owner,  he  has 
an  opportunity  to  appear  and  be  heard  upon 
the  amount  of  his  assessment  before  some- 
body, officer  or  tribunal,  authorized  to  cor- 
rect and  to  alter  the  charge,  if  inequitable 
and  unjust.  Concerning  the  rule,  the  court 
said  ( p.  552 )  :  Now,  as  to  the  front-foot 
rule  of  apportionment  of  the  cost  of  the 
improvement:  Prior  to  the  act  of  1874, 
chap.  218,  the  front-foot  rule  was  pre- 
scribed by  statute,  and  had  prevailed  be- 
tween 1782  and  1860  under  various  acts  of 
the  assembly,  and  from  1800  until  1S74 
under  '§§  845  and  847  of  Act  4,  Code  Public 
Local  Laws.  The  repeal  of  these  last- 
named  sections  by  the  act  of  1874  abrogated 
this  rule  of  apportionment  so  far  as  it  had 
been  established  by  legislative  enactment, 
but  no  further,  and  the  act  of  1874  gave  to 
the  city  an  unqualified  discretion  to  adnpt 
by  ordinance  the  same  or  any  other  ni'e 
by  which  to  ascertain  the  amount  to  lie 
paid  by  each  abutting  prop-ietor.  "  Umler 
this  power  the  general  ordinance  e^tnb- 
lished,  or  rather  re-established,  the  front- 
foot  rule.  The  validity  of  that  rule  has 
been  recognized  by  this  court  in  a  numlier 
of  cases  since  the  act  of  1874  was  adopted. 
Without  referring  to  all  of  them,  we  name 
Alberger's  Case,  64  Md.  1,  20  Atl.  9S\ 
What  was  said  in  IJlman's  Case,  72  Md. 
594,  11  L.R,A.  224,  20  Atl.  141,  21  Atl.  709, 
of  the  arbitrary  character  of  that  rule  iiad 
relation  to  the  question  then  before  us,  — 
not  the  validity  of  the  rule,  but  the  hard- 
ship of  its  application  to  a  case  where  the 
party  charged  with  the  payment  of  the 
assessment  has  had  no  opportunity  to  be 
heard.  It  may  be  well  to  note  in  passing 
that  the  Ulman  Case  overruled  previous 
cases  only  in  so  far  as  those  cases  had  lield 
that  notice  and  an  opportunity  to  be  heard 
were  unnecessary  to  the  validity  of  suc'i 
an  ordinance;  and  the  eflfect  of  overrulin** 
those  cases  was  to  reassert  the  doctrine  in 
Scharf's  Case,  supra.  The  case  at  bar  is 
different  from  Ulman's  Case,  because  here 
ample  provision  was  made  for  giving  all 
parties  interested  an  opportunity  to  be 
heard  before  the  ordinance  was  passed,  and 
therefore  to  contest  the  application  or 
adaptation  of  the  front-foot  rule  to  this 
particular  paving,  if  they  saw  fit  to  antag- 
onize the  rule. 

XIX.  The  proper  method  of  assessing 
according  to  the  front-foot  rule. 

When  a  rule  of  apportionment  of  the  cost 
of    a    street    improvement    by   frontage  is 
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adopted  by  municipal  ordinance,  then  each 
lot,  piece,  or  parcel  of  land  is  required  to 
bear  its  proportion  of  the  whole  sum  to  be 
raised  by  the  special  tax  in  the  ratio  its 
frontage  bears  to  tlie  whole  frontage  upon 
the  improvement.  Davis  v.  Litchfield,  145 
111.  313,  21  L.R.A.  503,  33  N.  E.  888. 

When  special  taxes  for  local  improve- 
ments are  laid  in  proportion  to  frontage, 
the  entire  cost  of  the  improvement  for 
which  the  assesisment  is  made  should  be 
ascertained,  and  each  piece  of  land  charged 
in  the  proportion  its  frontage  bears  to  tliat 
of  all  the  land  abutting  on  tlie  line  of  the 
improvement.  Ware  v.  Jersey ville,  158  111. 
234,  41  N.  E.  730. 

A  uniform  and  equal  assessment  upon 
abutting  property  for  the  cost  of  paving  a 
street,  made  by  the  front- foot  rule,  results 
from  dividing  the  whole  cost  of  the  work 
among  the  total  property  frontage;  and  any 
particular  lot  is  not  entitled  to  a  reduction 
of  assessment  by  reason  of  the  fact  that 
the  pavement  in  front  of  it  was  less  in 
area  than  the  pavement  in  other  parts  of 
the  street.  Philadelphia  v.  Gorgas,  380  Pa. 
290,  36  Atl.  808;  Scranton  v.  Koehler,  200 
Pa.  120,  49  Atl.  792. 

To  justify  an  assessment  upon  the  prop- 
erty benefited  by  a  street  improvement,  laid 
according  to  frontage,  if  such  property  is 
proportionally  benefited  by  such  improve- 
ment, it  is  not  essential  that  any  work  be 
done  directly  in  front  of  the  particular 
piece  of  property  assessed.  Strickland  v. 
Stillwater,    03    Minn.    43,    05    N.    W.    131. 

A  municipal  ordinance  that  provides  for 
a  levy,  upon  contiguous  property,  of  the 
whole  cost  of  an  improvement,  but  only  to 
the  extent  of  the  cost  of  such  improvement 
in  front  of  any  particular  lot  or  parcel  of 
land  assessed,  does  not  impose  a  special  tax 
upon  contiguous  property,  but  arbitrarily 
lays  a  burden  upon  each  lot  of  making  the 
improvement  in  front  of  it.  Davis  v.  Litch- 
field, supra. 

When  the  statute  requires  the  cost  of  a 
street  improvement  to  be  apportioned 
among  the  owners  of  abutting  lots  in  the 
ratio  of  the  front  feet  of  the  respective  par- 
cels, the  cost  of  the  work  done  in  front  of 
each  lot  cannot  be  taken  as  the  measure  of 
the  liability  of  the  owner  of  that  particular 
lot.    Kerr  v.  Owensboro,  5  Ky.  L.  Rep.  803. 

A  statute  cliartering  a  city,  and  provid- 
ing that  the  expense  of  improving*  the 
streets  in  such  city  shall  be  charged  to  and 
paid  by  the  lots  fronting  on  such  street, 
affords  no  authority  for  the  assessment  of 
such  expense  upon  the  lots  fronting  upon 
the  work,  specifically  lot  by  lot,  work  done 
opposite  or  fronting  on  each  specific  lot  be- 
ing assessed  upon  that  lot  alone;  and  an 
assessment  by  such  method  is  void.  W^eller 
V.  St.  Paul,  5  Minn.  93,  Gil.  70;  Morrison 
V.  St.  Paul,  5  Minn.  108,  Gil.  83. 

When  a  statute  provides  that  the  cost  of 
a  street  improvement  shall  be  apportioned 
and  charged  to  the  adjacent  property  ac- 
cording to  the  front-feet  of  each  owner,  a 
proper  construction  of  the  law  requires  that 
the  amouTit  shall  be  apportioned  and 
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charged  to  each  lot  separately,  according  to 
its  respective  front,  and  not  that  the  assess- 
ment shall  be  made  and  the  property 
charged  for  work  done  on  its  front.  Prop- 
erty must  bear  its  just  proportion,  accord- 
ing to  its  frontage,  of  the  cost  of  the  whole 
work.  St.  Louis  use  of  McGrath  v.  Clemens, 
49   Mo.   552. 

The  requirement  of  a  statute  that,  in 
making  local  assessments  for  street  im- 
provements, each  lot  shall  be  charged  in 
proportion  to  its  frontage,  does  not  con- 
template that  the  work  in  front  of  each 
lot  shall  necessarily  be  charged  to  that  lot, 
but  that  the  amount  of  the  whole  work 
shall  be  ascertained,  and  each  lot  shall  be 
charged  in  the  proportion  that  its  frontage 
bears  to  that  of  all  the  lots  assessed. 
Neenan  v.  Smith,  50  Mo.  625;  Weber  v. 
Schergens,   59   Mo.   389. 

A  statute  requiring  the  cost  of  the  con- 
struction of  a  sidewalk  to  be  apportioned 
among  the  several  abutting  lots  according 
to  frontage  means  that  the  cost  of  the  whole 
walk  shall  be  apportioned;  and  an  assess- 
ment of  any  particular  lot  for  the  exact 
cost  of  the  work  immediately  in  front  of  it 
is  void.    Adams  v.  Green,  74  Mo.  App.  125. 

If  in  distributing  the  cost  of  a  street  im- 
provement upon  the  abutting  property,  the 
accruing  benefits  to  the  lots  charged  are 
the  same  percentage  of  their  respective 
values  for  both  corner  lots  and  inside  lots, 
a  grossly  disproportionate  charge  upon  the 
corner  lots  in  comparison  with  the  interior 
ones  will  invalidate  the  tax  or  assessment. 
Downer's  Grove  v.  Findlay,  237  111.  308,  80 
N.   E.   732. 

Under  a  municipal  charter  providing  that 
the  entire  expense  of  street  improvements 
shall  be  assessed  upon  and  paid  by  the  lands 
benefited,  in  proportion  to  the  benefits  re- 
ceived, an  assessment  which  the  report  of 
the  commissioners  shows  to  have  been  made 
by  calculating  the  amount  of  earth  depos- 
ited in  front  of  the  lot  assessed,  at  the  price 
paid  by  the  contractor  for  the  work,  and 
assessing  it  upon  such  lot,  is  not  warranted 
by  the  law,  and  is  invalid,  and  will  not 
sustain  a  title  resting  upon  a  sale  of  the 
lot  for  the  nonpayment  of  the  assessment. 
State,  Baxter,  Prosecutor,  v.  Jersey  City, 
30  N.  J.  L.  188. 

An  assessment  for  a  street  improvement, 
laid  upon  each  abutting  lot  or  part  of  lot 
according  to  its  frontage,  for  the  cost  of  the 
improvement  opposite,  it  is  illegal  and  void, 
when  the  statute  authorizing  the  imposition 
of  assessments  of  that  character  requires 
the  work  to  be  taken  as  a  whole,  and  the 
whole  cost  thereof  to  be  equalized  and  di- 
vided among  the  various  parcels  of  land 
assessed  to  pay  for  it.  State  ex  rel.  Chris* 
toplier  V.  Portage,  12  Wis.  503. 

The  court,  in  Woodbridge  v.  Detroit,  8 
Mich.  274,  was  divided  upon  the  question  of 
the  constitutionality  of  a  provision  in  the 
city  charter  authorizing  the  common  council 
to  cause  the  streets  to  be  paved  and  graded, 
nnd  assess  the  whole  expense  thereof  in 
front  of  any  particular  lot  to  the  centre  of 
the  street  upon  such  lot,  and  then  making 
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the  assessment  a  lien  upon  the  premises 
until  paid,  and  a  personal  cliarge  against 
the  owner;  but  tlie  net  result  was  adverse 
t(j  the  validity  of  the  assessment  in  the 
paiticular   case. 

The  cost  of  a  lateral  sewer  connection  be- 
tween abutting  property  and  the  main  sewer 
in  the  street  may  lawfully  be  assessed  in 
total  upon  the  property  thus  connected. 
Van  Wagoner  v.  Paterson,  07  N.  J.  L.  456, 
61   Atl.   922. 

An  assessment  upon  unimproved  land,  ac- 
cording to  the  front- foot  rule,  of  the  entire 
cost  ot  a  street  extension  leading  to  and 
through  it,  including  planking  which  stops 
a  thousand  feet  away,  is  not  so  manifestly 
unjust  that  it  can  be  judicially  pronounced 
void  as  a  denial  of  due  process  of  law, 
wliere  there  are  circumstances  attending  the 
situation  of  the  land  and  the  relations  of 
tlie  landowner  respecting  the  improvement, 
and  in  the  nature  and  character  of  the  work 
itself  and  its  advantages,  which  are  con- 
ceivably consistent  with  the  fairness  of  such 
assessment  Seattle  v.  Kelleher,  195  U.  S. 
351,  49  L.  ed.  232,  25  Sup.  Ct.  Rep.  44. 

An  assessment  authorized  by  statute  to 
be  laid  upon  abutting  property  according  to 
its  frontage,  for  the  grading  and  paving  of 
a  street,  and  required  by  statute  to  be 
equal,  is  not  objectionable  on  the  score  of 
inequality,  when  landowners  opposite  a 
public  common  are  required  to  meet  the  cost 
of  paving  the  entire  street  in  front  of  their 
property,  while  the  owners  of  other  prop- 
erty are  required  to  meet  the  cost  of  pave- 
ment only  to  the  middle  of  the  street.  Mc- 
Gonigle  v.  Allegheny,  44  Pa.  118. 

XX.  Estoppel  of  landowner. 

A  landowner  by  consent  may  waive,  or 
by  such  conduct  as  operates  as  an  estoppel 
in  pais  may  preclude  himself  from  taking 
advantage  of,  a  constitutipnal  provision 
limiting  special  assessments  for  local  im- 
provements to  the  benefits  conferred  upon 
the  assessed  property.  Thornton  v.  Cin- 
cinnati, 26  Ohio  C.  C.  33;  Murphy  v.  Sims, 

27  Ohio  C.  C.  825;  Frampton  v.  Sims,  14 
Ohio  S.  &  C.  P.  Dec.  271. 

A  landowner,  by  his  conduct  and  his  con- 
sent, may  estop  himself  from  disputing  his 
liability  for  an  assessment  upon  his  prop- 
erty, even  where  it  has  been  held  to  be  un- 
constitutional in  respect  of  other  landown- 
ers who  had  not  estopped  themselves,  and 
whose  property  was  similarly  situated. 
Bidwell  V.  Pittsburgh,  85  Pa.  412,  27  Am. 
Rep.  602;  Ferson's  Appeal,  96  Pa.  140;  Pep- 
per V.  Philadelphia,  114  Pa.  96,  6  Atl.  899. 

Landowners  who  have  petitioned  for  a 
local  improvement  to  be  made  under  a  stat- 
ute providing  for  the  assessment  of  the  cost 
thereof  by  the  front- foot  rule  upon  abutting 
property;  who  have  actively  participated  in 
carrying  out  the  work;  who  have,  from  time 
to  time  as  it  progressed,  recognized  the  jus- 
tice of  assessments  made  for  it;  and  who 
have  virtually  at  its  completion  certified 
that  it  was  properly  done, — are  esto])pp(l 
from  contesting  the  collection  of  the  assess- 
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ments  notwithstanding  the  unconstitutioD- 
ality  of  such  statute  as  a  denial  of  due 
process  of  law.  Shepard  v.  Barron,  194  U. 
S.  553,  48  L.  ed.  1115,  24  Sup.  Ct.  Kep.  737. 

A  landowner  who  has  petitioned  lur  tlie 
repaving  of  a  city  street  in  front  of  his 
land,  when  the  municipal  charter  cocftTs 
upon  the  city  power  to  do  such  work  at  tiie 
cost  of  abutting  owners,  apportioned  amoug 
them  according  to  frontage,  and  the  city 
has  no  other  power,  has  waived  his  rigiit 
to  object  to  an  assessment  upon  his  pn)|>rr- 
ty  laid  according  to  that  rule,  even  if  the 
method  is  contrary  to  the  provisions  of  tue 
Constitution.  Conde  v.  Schenectady,  164  N. 
Y.  258,  68  N.  E.  130. 

An  assessment  for  a  local  improvement  is 
valid,  notwithstanding  errors  and  irregu- 
larities in  the  method  adopted  for  appor- 
tioning it,  or  even  an  unauthorized  methtxi, 
if  the  owners  of  the  property  charged,  hav- 
ing full  and  fair  opportunity  to  do  so,  do 
not  object  to  the  assessments.  State  ex  rel. 
Duluth  V.  District  Ct.  61  Minn.  542,  04  X. 
W.   190. 

Although  a  statute,  in  requiring  a  mn- 
nicipal  council  to  find  affirmatively  that  the 
benefits  conferred  upon  assessed  property  by 
a  local  improvement  are  equal  and  uniform 
throughout  in  respect  of  all  the  property 
assessed,  is  mandatory  in  order  that  an  as- 
sessment according  to  the  foot  frontage  be 
valid,  nevertheless  au  assessed  property 
owner,  who  is  given  by  the  statute  an  op- 
portunity tc  be  heard  upon  the  question  of 
benefits  to  his  property,  and  to  obtain  s 
modification  of  the  assessment  made  ttiere- 
on,  and  who  neglects  to  avail  himself  nf 
that  opportunity,  cannot  afterwards  main- 
tain an  action  to  enjoin  the  collection  of  the 
assessment.  Morse  v.  Omaha,  67  Neb.  42ti, 
93  N.  W.  734. 

XXI.  CoucJus'on. 

It  is  no  longer  disputed  that  the  imp«> 
sition  of  special  assessments  to  defray  I'le 
cost  of  local  improvements  is  to  be  referred 
to  the  taxing  power,  and  it  is  axiomatic  in 
American  constitutional  law  that  the  ta\in<r 
power  of  the  state  is  unlimited  save  by  ex- 
plicit provisions  in  the  organic  law. 

Neither  the  ordinary  provisions  of  state 
Constitutions  requiring  equality  or  uni- 
formity or  both,  of  taxation  and  of  ad  tc- 
lorem  taxation,  nor  yet  the  14th  Amendment 
to  the  Constitution  of  the  United  States  in 
respect  of  due  process  of  law  and  the  equal 
protection  of  the  laws,  forbid  the  use  of  tl.'^ 
front-foot  rule  in  apportioning  an  assess- 
ment to  meet  the  cost  of  a  local  improve- 
ment. 

And  although  the  right  to  assess  siirh 
cost  at  all  rests  upon  the  theory  of  equiva- 
lent benefits,'  it  is  now  generally  concealed 
that  constitutional  provisions  prohibitins 
the  taking  of  private  property  for  public 
use  without  making  the  owner  just  compen- 
sation do  not  operate  to  prevent  the  em- 
ployment of  the  front- foot  rule  in  the  pro- 
cess of  laying  local  assessments  for  local 
improvements. 
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The  mere  use,  then,  of  tlie  rule  in  assess- 
ing property  for  such  a  purpose  is  not  per 
Be  unconstituti'^nal,  unless  there  is  embod- 
ied in  the  fundamental  law  some  explicit 
proTisioD  preventing  or  restricting  its  em- 
ployment. 

It  is  perfectly  true  that  the  expense  of 
making  a  public  improvement  may  not  be 
assessed  solely  upon  selected  property  in  a 
limited  area,  except  where  such  property 
actually  or  potentially  receives  from  the 
improvement  special  benefits  beyond  those 
which  accrue  to  the  public  at  large  and  sub- 
stantially eaual  to  tne  burden  imposed;  but 
the  use  of  the  front-foot  rule  is  not,  in  and 
of  itself,  inconsistent  with  this  principle. 
The  rule  may  indeed,  and  frequently  does, 
fairly  measure  the  equation  of  benefit  and 
burden  to  the  assessed  property.  When  it 
does  so  in  fact,  there  is  certainly  no  valid 
objection  to  its  use.  When  the  conditions 
are  such  that  all  the  assessed  property  ap- 
pears to  enjoy  the  same  benefits  in  equal 
degree,  the  resort  to  the  front- foot  rule  is 
prima  facie  justified. 

This  being  so,  the  validity  or  invalidity 
of  a  particular  assessment,  when  the  front- 
foot  rule  has  not  been  prescribed,  or  when 
another  rule  has  been  prescribed  by  Consti- 
tution or  statute,  does  not  depend  upon  the 
circumstance  that  the  front-foot  rule  was 
employed  to  make  the  assessment,  but 
whether  there  were  or  were  not  special  bene- 
fits received  from  the  improvement  substan- 
tially equivalent  to  the  assessment  upon 
the  property,  and  whether  the  burden  of 
Buch  assessment  has  been  fairly  and  equi- 
tably distributed  among  the  beneficiaries. 

J.  B.  G. 


MISSOURI   SUPREME   COURT. 

(Division  No.  2.) 

CHARLES  SCHEURER,  Appt., 

V. 

BANNER  RUBBER  COMPANY,  Respt. 

(227  Mo.  347,  126  S.  W.  1037.) 

Trial  ~  instruction  «  absence  of  evi- 
dence. 

1.  An  instruction  should  not  be  given 
where  there  is  no  evidence  to  support  it. 

Servant  —  assumption  of  risk  ~  safety 
devices. 

2.  An  employee  does  not  assume  the  risk 
of  a  device  installed  by  his  master  to  lessen 
the  risk  of  injury  from  the  machinery  at 
which  he  is  required  to  work  being  per- 
mitted by  the  employer  to  get  out  of  order, 
unless  he  himself  has  notice  of  the  fact 
that  it  is  so  out  of  order. 

Same  ~  aggravation  of  injury  ~  mas- 
ter's negligence  ~  liability. 

3.  A  servant  who  assumes  the  risk  of  get- 
ting his  hand  caught  in  the  machine  at 
which  ne  is  required  to  work  may  hold  his 
p-»npfer  liable  for  aggravation  of  his  injury 
28  L.R.A.(N.S.) 


by  failure  of  a  device  installed  to  stop  the 
machine  in  case  of  such  accident  to  work, 
so  that  his  arm  is  drawn  into  the  machine 
and  crushed. 

Evidence  —  negligence  ^  failure  of  ma- 
chine to  work. 

4.  Failure  of  a  device  installed  by  a  mas- 
ter to  stop  machinery  in  case  a  servant  be- 
comes caught  therein  to  work  when  the  need 
of  it  arises  is  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  master. 

Same  —  frequency  of  tests. 

5.  Making  tests  only  at  intervals  of  two 
or  three  weeks  to  determine  whether  or  not 
a  device  installed  to  stop  machinery  when 
employees  become  caught  in  it  is  in  work- 
ing order  may  be  found  to  be  negligent, 
where  it  is  of  delicate  construction,  and 
tests  made  have  frequently  shown  it  to  be 
out  of  order. 

(March  15,  19:C.) 

4  PPEAL  by  plaintiff  from  a  judgment  of 
jl\  the  St.  Louis  Circuit  Court  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kinealy  &  Kinealy  for  appel- 
lant. 

Messrs.  Stern  &  Ilagcrman,  with 
Messrs.  Watts,  Williams,  &  Dines  and 
Wm.  R.  Gentry,  for  respondent: 

It  is  not  sufficient  for  plaintiff  merely  to 
show  that  an  accident  happened  and  an  in- 
jury resulted. 

Beebe  v.  St.  Louis  Transit  Co.  206  Mo. 
421,  12  L.R.A.(N.S.)  760,  103  S.  W.  1019; 
Glasscock  v.  Swafford  Bros.  Dry  Goods  Co. 
106  Mo.  App.  657,  80  S.  W.  364;  Hester  v. 
Jacob  Dold  Packing  Co.  84  Mo.  App.  454; 
Breen  v.  St.  Louis  Cooperage  Co.  50  Mo.  App. 
202. 

The  machine  was  perfect,  and  there  is  no 
complaint  that  any  negligence  of  the  de- 
fendant caused  or  contributed  to  cause  the 
plaintiff  to  get  his  hand  caught  in  the  ma- 
chine. Under  such  circumstances  he  as- 
sumed the  risk  incident  to  working  at  the 
machine. 

Cagney  v.  Hannibal  k  St.  J.  R.  Co.  69  Mo. 
416;  Manning  v.  Excelsior  Laundry  Co.  189 
Mass.  231,  75  N.  E.  254;  Sullivan  v.  Simplex 
Electrical  Co.  178  Mass.  35,  59  N.  £.  645. 

When  the  doctrine  of  rea  ipsa  loquitur 
does  not  apply,  before  plaintiff  can  recov- 
er, he  must  show  that  his  injury  was  due 
to  a  defective  appliance  or  place  to  work 
furnished  by  the  master,  and  that  the  de- 
fect which  caused  his  injury  was  known 
to  the  master,  or,  by  the  exercise  of  or- 
dinary care,  would  have  been  known  to  the 
master  before  the  injury  and  for  a  long 
enough  time  to  enable  the  master,  by  the 
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exercise  of  ordinary  care,  to  repair  the  de- 
fect. 

Wojtylak  y.  Kansas  &  T.  Coal  Co.  188 
Mo.  281,  87  S.  W.  506;  Kelley  v.  Chicago 
&  A.  R.  Co.  105  Mo.  App.  365,  79  S.  W.  973; 
Krampe  v.  St.  Louis  Brewing  Asso.  69  Mo. 
App.  277;  Pavey  v.  St.  Louis  &  S.  F.  R.  Co. 
85  Mo.  App.  218;  Herbert  v.  Mound  City 
Boot  &  Shoe  Co.  90  Mo.  App.  305 ;  Seaboard 
Mfg.  Co.  V.  Woodson,  94  Ala.  147,  10  So.  87 ; 
Wilson  V.  Louisville  &  N.  R.  Co.  85  Ala. 
273,  4  So.  701;  Mobile  &  B.  R.  Co.  v.  Hol- 
born,  84  Ala.  133,  4  So.  146;  Indianapolis, 
B.  &  W.  R.  Co.  V.  Flanigan,  77  III.  365; 
United  States  Rolling  Stock  Co.  v.  Weir, 
96  Ala.  396,  11  So.  436;  Burke  v.  National 
India  Rubber  Co.  21  R.  I.  446,  44  Atl.  307. 

The  jury  should  not  be  allowed  to  at- 
tempt to  guess  or"  speculate  as  to  how 
much  injury  would  have  been  caused  to  the 
plaintiiT  if;  when  his  lingers  were  caught, 
the  safety  appliance  had  worked  properly 
and  stopped  the  machine,  and  how  much 
injury  was  caused  as  the  result  of  the  al- 
leged negligence  of  defendant  in  so  manag- 
ing its  safety  brake  that  it  did  not  work. 

Gordon  v.  Reynolds'  Card  Mfg.  Co.  47 
Hun,  278;  Hickey  v.  Taaflfe,  105  N.  Y.  26, 
12  N.  E.  286;  Grizzle  v.  Frost,  3  Fost.  & 
F.  622;  Cagney  v.  Hannibal  &  St.  J.  R.  Co. 
and  Sullivan  v.  Simplex  Electrical  Co. 
supra. 

Burgess,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  the  citv  of  St.  Louis  in 
favor  of  the  defendant,  in  a  suit  for  damages 
for  personal  injuries. 

At  the  time  he  received  his  injuries, 
plaintiff  was  in  the  employ  of  the  defendant, 
and  was  operating  a  machine  known  as  a 
"shaping  machine,"  used  for  working  over 
old  rubber  stock,  or  the  remains  of  rubber 
sheets  out  of  which  rubber  shoe  heels  had 
been  stamped.  The  sheet  of  rubber  was 
first  warmed  up  by  passing  it  through  a 
machine  with  heated  rollers,  and  after  be- 
ing thus  warmed  and  softened  it  was  passed 
through  the  shaping  machine.  The  warm- 
ing machine  and  the  shaping  machine  were 
substantially  similar,  the  diflference  being 
that  in  the  warming  machine  the  rollers 
were  heated.  The  machines  consisted  of 
two  horizontal  metal  rollers,  about  3*  or 
4  feet  long  and  2  feet  in  diameter,  which 
were  caused  to  roll  towards  each  other,  the 
space  between  them  at  the  nearest  point  of 
approach  being  about  an  inch  and  a  half. 
The  rollers  stood  about  3  feet  from  the  floor, 
and  the  operator  of  the  machine  caused  the 
rubber  sheet  to  pass  between  them  from 
the  top,  and  after  passing  through  and 
down,  the  operator  reached  under  the  roller, 
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took  hold  of  the  projecting  end  of  the  sheet 
of  rubber,  pulled  it  up  and  around  the 
roller  nearest  him,  and  then  with  his  left 
hand  pushed  the  middle  of  the  sheet  down 
between  the  rollers,  just  far  enough  to  allow 
the  rollers  to  grip  the  sheet,  which,  by  tbe 
motion  of  the  rollers,  is  doubled  up  and 
passed  through  as  before.  This  operation 
was  repeated  until  the  rubber  stock  was 
thoroughly  worked  and  in  proper  condition 
for  use.  There  were  several  of  these  ma- 
chines set  in  a  row  in  the  room  where  plain- 
tiff was  working,  and  at  the  time  of  the  in- 
jury, a  number  of  other  employees  of  the 
company  were  at  work  in  said  room.  The 
rollers  on  these  machines  were  caused  to 
revolve  bv  a  cos:  wheel  connection  with  the 
line  shaft  beneath  the  floor  and  under  the 
row  of  machines.  An  engine  was  in  the 
room  adjoining  this  room,  and  the  line 
shaft  from  which  the  machines  received 
their  power  was  connected  with  the  main 
shaft  of  the  engine  by  a  clutch.  \Mien  the 
jaws  of  this  clutch  were  caused  to  open, 
the  power  of  the  main  shaft  of  the  engine 
was  no  longer  communicated  to  the  line 
shaft,  and  the  machines  would  stop,  al- 
though the  engine  might  still  be  running. 
Plaintiff  had  been  operating  tliese  machines 
in  defendant's  factory  some  four  or  five 
months  prior  to  the  injury.  In  the  room, 
and  in  conne\:tion  with  the  machines,  was  a 
safety  device  or  appliance  called  an  **enjer- 
gency  brake,"  to  be  used  in  case  of  an  acci- 
dent or  injury  to  an  employee  by  being 
caught  in  the  machinery.  This  emergency 
brake  was  operated  by  a  horizontal  wooden 
bar  or  lever,  about  2\  inches  wide  and  1 
inch  thick,  located  about  6  feet  above  the 
floor  and  over  the  machine.  One  of  the«e 
bars  or  levers  was  placed  over  each  machine. 
By  pulling  down  on  said  lever  an  electric 
switch  was  closed,  and  a  current  of  elec- 
tricity caused  to  pass  through  an  electric 
lock,  a  certain  part  in  which  lock  was  thus 
converted  into  a  magnet,  which  caused  a 
catch  to  be  released,  permitting  a  heavy 
weight  to  pull  open  the  clutch  on  the  line 
shaft,  which  line  shaft  was  thus  disconnect- 
ed from  the  main  shaft  of  the  engine.  Bj 
means  of  a  second  electric  lock,  operated  by 
the  same  current  which  passed  through  the 
lock  controlling  the  clutch,  the  steam  was 
caused  to  be  shut  off  from  the  engine.  If 
both  electric  locks  were  in  good  order  when 
the  current  was  caused  to  flow  by  the  act  of 
pulling  down  on  the  safety  lever  over  the 
machines,  both  locks  would  operate,  and 
thereby  not  only  would  the  clutch  connect- 
ing the  line  shaft  with  the  main  shaft  be 
caused  to  open,  but  the  steam  from  the 
engine  would  also  be  shut  off.  If  the  emer- 
gency brake,  as  the  appliance — including 
lever,  current,  wires,  and  locks — was  called, 
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was  in  good  order,  the  pulling  down  of  the 
bar  or  lever  over  any  of  the  machines  would 
cause  the  machines  to  stop  almost  instan- 
taneously, and  the  rollers  would  not  there- 
after revolve  as  much  as  3  inches.  Tacked 
on  each  side  of  the  wooden  lever  over  each 
machine  was  a  sign  reading  as  follows: 
''Don't  touch  this  rod  unless  someone  is 
caught  in  the  machinery,  or  in  case  of  se- 
vere accident.  Then  pull  down  hard  on  it, 
and  the  machinery  will  stop.  Anyone  who 
pulls  this  rod  when  it  is  not  absolutely  nec- 
essary will  be  discharged." 

On  the  afternoon  of  February  13, 1905,  the 
plaintiff  was  passing  a  sheet  of  rubber, 
weighing  about  20  pounds,  between  the  roll- 
ers of  his  shaping  machine.  He  had  passed 
it  through  the  machine  once,  and  had 
reached  down  with  his  right  hand  under 
the  machine  and  taken  hold  of  the  sheet  as 
it  came  through,  and  had  pulled  it  up  and 
around  the  roller  next  him.  Then,  with 
his  right  hand  holding  the  top  end  of  the 
rubber  sheet,  and  his  left  hand  against  the 
middle,  he  was  pressing  the  rubber  towards 
the  space  between  the  rollers,  when,  either 
because  the  flap  slipped  out  of  his  right 
hand  and  struck  his  left  elbow,  or  for  some 
other  reason,  the  fingers  of  his  left  hand 
got  caught,  with  the  rubber  sheet,  between 
the  rollers.  As  soon  as  plaintiff  felt  his 
fingers  caught,  he  took  hold  of  the  emer- 
gency brake  bar,  which  was  over  his  ma- 
chine, and  pulled  down  on  it,  but  it  failed 
to  operate,  and  he  kept  pulling  until  the 
bar  broke.  Another  employee  in  the  room, 
hearing  him  "holler,"  and  seeing  his  predica- 
ment, pulled  down  on  the  emergency  brake 
bar  over  his  machine,  but  that  also  failed  to 
cause  the  machinery  to  stop.  Thereupon  the 
defendant's  foreman,  who  had  seen  what 
had  happened,  ran  into  the  engine  room 
and  told  the  engineer  to  turn  the  steam  off, 
but  by  the  time  this  was  done,  and  the 
momentum  of  the  engine  had  spent  itself, 
the  plaintiff's  arm  had  been  drawn  between 
the  rollers,  its  whole  length,  and  the  rollers 
had  to  be  pried  apart  before  he  was  released. 
As  a  result  of  this  crushing  of  his  arm,  it 
was  necessary  that  same  night  to  ampu- 
tate it  at  the  shoulder  socket. 

Defendant's  foreman  testified  that  the 
emergency  brake  was  tested  about  every  two 
weeks,  and  that  it  was  not  tested  for  "four- 
teen days  or  three  weeks  before  it  broke." 
The  plaintiff  testified  that  as  long  as  he  had 
been  working  there  he  had  never  seen  the 
foreman  test  the  brake.  About  three  days 
after  the  injury,  and  before  any  repair  or 
change  had  been  made  in  the  electrical  lock 
controlling  the  clutch,  the  foreman  was 
shown  it  by  the  engineer,  who  had  taken  it 
down.  He  testified  that  there  was  a  part 
of  the  electrical  lock  broken,  which  break 
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I  effectually  prevented  the  lock  from  operat- 
ing, and  prevented  any  current  from  passing 
through  it.  The  defendant  offered  no  evi- 
dence, but  at  the  close  of  plaintiff's  case 
asked  for  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  which  was  refused, 
and  the  defendant  then  announced  that  it 
rested.  Under  the  instructions  of  the  court, 
the  jury  returned  a  verdict  in  favor  of  the 
defendant,  and  judgment  was  entered  ac- 
cordingly. Plaintiff  duly  filed  his  motion 
for  a  new  trial,  which  was  overruled,  where- 
upon he  appealed  to  this  court. 

Plaintiff  contends  that  the  judgment 
should  be  reversed  and  the  cause  remanded 
for  new  trial  by  reason  of  error  in  the  giv- 
ing of  certain  instructions.  Instructions 
Nos.  1  and  6  are  particularly  assailed.  The 
former  reads  as  follows:  "The  court  in- 
structs the  jury  that  if  they  believe  from 
the  evidence  that  plaintiff  received  the  in- 
juries testified  to  by  him,  and  that,  at  the 
time  he  received  said  injuries,  he  was  in 
the  employ  of  defendant,  and  that  in  the 
-performance  of  his  duties  as  such  employee 
he  was  then  engaged  in  feeding  a  mass  of 
soft  rubber  into  and  between  two  rollers  re- 
volving towards  each  other,  and  that  said 
rollers  were  caused  to  so  operate  by  means 
of  a  suitable  arrangement  of  cog  wheels 
working  into  a  cog  wheel  upon  a  line  shaft, 
which  in  turn  was  caused  to  operate  by  a 
clutch  upon  the  main  shaft  of  the  engine, 
and  that  near  said  rollers,  and  for  the  use  of 
the  person  feeding  said  rubber  through  said 
rollers,  the  defendant  had  placed  a  horizon- 
tal brake  lever,  which  was  part  of  an  emer- 
gency brake  consisting  of  said  lever  and  an 
electric  battery,  wires,  electric  lock,  and  a 
mechanical'  arrangement  of  springs,  levers, 
and  weight,  and  that  when  said  horizontal 
lever  was  pulled  down  it  would,  if  all  the 
said  parts  of  said  emergency  brake  were  in 
good  repair,  cause  said  clutch  to  open,  and 
thereby  cause  said  rollers  to  cease  revolv- 
ing, and  if  the  jury  further  believe  from  the 
evidence  that  plaintiff,  while  in  the  per- 
formance of  his  said  duties,  got  the  fingers 
of  his  left  hand  caught  between  said  rollers, 
and  thereupon,  and  before  plaintiff  received 
any  injury  thereby,  immediately  pulled 
down  said  horizontal  brake  lever,  and  that 
said  emergency  brake  was  out  of  repair  in 
that  one  of  the  parts  of  said  electric  lock 
was  broken,  and  that  because  of  that  fact 
the  pulling  down  of  said  lever  by  plaintiff 
failed  to  cause  said  rollers  to  cease  revolv- 
ing, and  that  because  of  that  fact,  if  you 
find  it  to  be  a  fact,  plaintiff's  left  arm  was 
drawn  into  and  between  said  rollers,  and  so 
badly  crushed  that  plaintiff  was  compelled 
to,  and  did,  have  it  amputated,  and  if  the 
jury  further  believe  from  the  evidence  that 
defendant,  by  the  exercise  of  ordinary  care. 
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would  have  known  of  such  broken  and  out- 
of -repair  condition  of  said  emergency  brake 
and  electric  lock,  and  that  plaintiff,  at  the 
time  he  received  said  injuries,  was  exercis- 
ing ordinary  care  in  the  performance  of  his 
duties,  and  for  his  own  safety,  then  tlie 
jury  will  find  in  favor  of  the  plaintiff." 
This  instruction,  excepting  as  to  the  words 
in  italics,  which  were  inserted  by  the  court 
of  its  own  motion,  was  asked  by  the  plain- 
tiff, and  to  the  action  of  the  court  in  modi- 
fying the  instruction,  and  giving  it  to  the 
jury  as  thus  modified,  the  plaintiff  excepted 
at  the  time  and  saved  his  exception. 

The  sixth  instruction,  complained  of,  is  as 
follows:  "The  court  instructs  the  jury  that 
plaintiff,  by  continuing  in  the  employ  of  de- 
fendant, and  doing  the  work  he  was  doing, 
assumed  the  risk  of  getting  his  fingers 
caught  in  between  the  rollers  of  the  machine 
at  which  he  was  working;  if,  therefore,  you 
find  from  the  evidence  that  plaintiff  sus- 
tained any  injury  by  reason  of  so  getting 
his  fingers  eaught,  and  that  he  would  have 
so  sustained  injury  even  if  the  safety  brake 
had  worked  perfectly,  then  plaintiff  is  not 
entitled  to  recover,  even  though  you  may 
further  find  from  the  evidence  that  the  in- 
jury he  received  was  aggravated  by  rea- 
son of  the  fact  that  the  safety  brake  did  not 
stop  the  rollers  as  quickly  as  it  was  in- 
tended to  do." 

These  two  instructions,  when  read  togeth- 
er and  in  connection  with  each  other,  in 
effect  told  the  jury  that  the  plaintiff  could 
not  recover  if,  before  using  the  emergency 
brake,  which  failed  to  operate,  he  sustained 
any  injury  by  reason  of  getting  his  fingers 
caught  between  the  rollers;  and  this  al- 
though the  jury  might  find  that  the  plain- 
tiff was  at  the  time  exercising  ordinary  care 
in  the  performance  of  his  duty,  and  for  his 
own  safety,  and  that  the  defendaHt,  by  the 
exercise  of  ordinary  care,  would  have  known 
of  the  broken  condition  of  the  emergency 
brake. 

Before  considering  the  proposition  wheth- 
er the  plaintiff  was  entitled  to  recover  un- 
der the  circumstances  as  stated,  we  shall 
first  turn  our  attention  to  said  instruction 
No.  6,  which  is,  we  think,  objectionable  for 
more  than  one  reason,  and  which  almost 
amounts  to  a  peremptory  instruction  to  find 
for  the  defendant,  as  under  it  we  do  not  see 
how  the  jury  could  return  a  verdict  for  the 
plaintiff.  In  the  first  place,  there  is  no  evi- 
dence that  the  plaintiff  did  in  fact  sustain 
any  injury  before  he  used  the  emergency 
brake  which  was  supposed  to  stop  the  ma- 
chinery. The  testimony  simply  is  that 
plaintiff  had  his  fingers  caught  between  the 
rollers,  but  there  is  not  a  particle  of  evi- 
dence that  his  fingers  were  thereby  crushed 
or  injured,  or  that  he  received  any  injury  of 
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any   kind,   before    he    pulled   down   on  the 
emergency  bar  or   lever.     The  defendant's 
foreman  testified  that  there  was  an  inch  and 
a  half  of  space  between  the  rollers,  which 
was  of  course  sufficient  to  allow  the  fingers 
of  any  ordinary  man  to  go  through  without 
danger  of  injury  to  his  fingers.     However, 
at  the  time  plaintiff's  fingers  were  cau^^ht, 
he  was  pushing  a  sheet  of  rubber,  in  a  folded 
condition,  between  the  rollers,  so  that  his 
fingers   were    pressed    between   the   rubUr, 
which  was  in  turn,  and  at  the  same  time, 
pressed  by  and  between  the  rollers.     This 
rubber,  as  the  testimony  shows,  was  soft, 
and  there  is  no  testimony,  expert  or  other- 
wise, to  show  whether,  if  only  his  fingers 
had  been  caught,  plaintiff  would  have  sus- 
tained any  injury.    Perhaps  the  rubber  was 
so  soft  and  yielding  that  the  pressure  was 
not  sufficient  to  crush  or  injure  his  fingers. 
This  we  do  not  know,  there  being  no  evi- 
dence in  that  regard.    As  the  evidence  does 
not  show  that  the  plaintiff  rec^^ived  any  in- 
jury   prior   to    the    time    he    pulled   down 
on   the   emergency  bar,   there  was  nothing 
upon  which  to  predicate  that  part  of  the 
instruction    which    asks    the    jury    to    find 
whether   there    was   such   injury,   and   the 
instruction     is     in     that     respect     errone- 
ous.   The    instruction    is    also    fauUv    in 
that    it    tells    the    jury    that    the    plain- 
tiff    "is     not     entitled     to     recover,     even 
though  you  may  further  find  from  the  evi- 
dence that  the  injury  he  received  was  ag- 
gravated by  reason  of  the  fact  that  the  safe- 
ty brake  did  not  stop  the  rollers  as  quickly 
as  it  was  intended  to  do."     This  not  only 
assumes  that  plaintiff  received  injury  be- 
fore  he  used  said  safety  brake,  but  also  as- 
sumes   that    the     safety     brake     did    stop 
the  rollers,  although  not  "as  quickly  as  it 
was  intended  to  do.     The  evidence  is  that 
the  safety  or  emergency  brake  did  not  oper- 
ate at  all,  and  had  nothing  to  do  with  stop- 
ping the  rollers,  that  only  having  been  ac- 
complished by  "shutting  down  the  engine," 
as  the  foreman  expressed  it.     It  is  unnec- 
essary to  add  that  an  instruction  must  have 
evidence  to  support  it. 

While  admitting  that  plaintiff  assumed 
the  risk  of  getting  his  fingers  caught  be- 
tween the  rollers  of  the  machine  about 
which  he  was  working,  and  the  ordinary 
risks  incidental  to  his  employment,  it  can- 
not be  said  that  he  assumed  the  risk  attend- 
ant upon  the  failure  of  this  safety  brake  to 
operate,  and  which  was  placed  there  to  di- 
minish his  risk.  The  defendant  having  set 
up  this  safety  appliance  for  the  purpose 
of  diminishing  risk,  and  the  fact  being  so 
known  to  the  plaintiff,  there  was  an  implied 
obligation  on  the  defendant  not  to  aggra- 
vate the  plaintiff's  risk  by  an  omission  to 
keep  the  appliance  in  condition  to  operate 
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and  do  what  it  was  intended  and  expected 
to  do.  By  printed  notice  attached  to  the 
brake  bar  the  plaintiff  was  informed  that  by 
pulling  down  on  said  bar  "the  machinery 
will  stop/'  and  he  had  a  right  to  rely  upon 
the  provision  made  for  his  safety.  If  he 
knew  that  the  appliance  was  out  of  order, 
and  still  continued  to  work  at  and  about  his 
machine,  it  might  well  be  argued  that  he  ac- 
cepted the  increased  risk;  but  the  fact  is 
that  he  did  not  know  it  before  he  received 
the  injury.  Defendant's  engineer,  who  in- 
stalled the  apparatus  called  the  "emergency 
brake,"  testified  that  if  it  worked  properly 
"the  machine  would  stop  immediately,  and 
the  circumference  of  the  rollers  would  not 
go  3  inches  after  the  clutch  was  disconnect- 
ed;" so  that,  if  the  emergency  brake  was  in 
condition,  the  plaintiff's  fingers,  or  at  most 
his  hand,  could  have  been  caught  or  crushed. 
That  would  have  been  the  utmost  extent  of 
bis  loss,  even  supposing  that  the  space  be- 
tween the  rollers  was  so  narrow  that  his 
fingers  or  hand  must  necessarily  be  crushed 
if  caught  between  the  rollers. 

The  theory,  we  understand,  upon  which 
the  court  gave  instruction  No.  6  and  in- 
struction No.  1,  as  modified,  to  the  jury, 
was  that  there  could  be  no  apportionment 
of  the  damages;  that  is  to  say,  if  the  plain- 
tiff got  his  hand  into  the  machinery  and 
suffered  an  injury  by  so  doing,  through  his 
own  negligence,  and  if  the  injury  was  in- 
creased by  reason  of  the  defect  in  the  device 
for  stopping  the  machinery,  there  could  be 
no  apportionment  of  the  damages,  such  de- 
fect in  the  safety  device  not  having  caused 
the  injury  in  the  first  place.  The  law  is 
that  in  cases  where  a  plaintiff  sustains  dam- 
ages from  separate  and  independent  sources, 
it  is  the  duty  of  the  triers  of  the  facts,  al- 
though the  injuries  may  be  concurrent  in 
point  of  time,  to  separate,  as  best  they  can 
from  the' evidence  before  them,  the  amount 
of  damages  caused  by  the  defendant's  act  or 
iiegligence;  and  the  difficulty  of  determining 
the  amount  of  damages  caused  by  the  de- 
fendant's negligence,  or  of  separating  it 
from  the  damage  caused  by  the  act  of  some 
other  party,  has  never  been  allowed  to  stand 
in  the  way  of  a  recovery  of  some  damage. 

In  Jenkins  v.  Pennsylvania  R.  Co.  07  N. 
J.  L.  331,  57  L.R.A.  309,  51  Atl.  704,  it 
is  held  that  "in  an  action  of  tort,  if  it 
be  impossible  ...  to  distinguish  be- 
tween the  damage  arising  from  the  action- 
able injury  and  damage  which  has  another 
origin,  the  jury  should  be  left  to  make,  from 
the  evidence,  the  best  estimate  in  their 
power,  .  .  .  and  award  to  the  plaintiff 
compensatory  damages  for  the  actionable  in- 
jury." 

In  Gilbert  v.  Kennedy,  22  Mich.  117,  it  is 
said:  Damages  will  not  be  denied  because 
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their  nature  is  such  that  they  cannot  be  ac- 
curately measured.  If  they  cannot  be  meas- 
ured by  a  fixed  rule,  all  facts  and  circum- 
stances tending  to  show  what  they  are 
should  be  submitted  to  the  jury. 

In  Occidental  Consol.  Alin.  Col  y.  Coro- 
stock  Tunnel  Co.  (C.  C.)  125  Fed.  244,  the 
court  said:  "While  the  plaintiff  could  not 
recover  remote  or  speculative  damages, 
based  solely  on  conjecture,  it  is  not  deprived 
from  recovering  such  general  damages  as 
are  shown  by  the  testimony  to  have  been 
necessarily  occasioned  as  the  result  of  the 
breach,  although  the  amount  may  not  be 
made  so  absolutely  clear  and  certain  as  to  be 
easy  of  computation." 

In  Weitzman  v.  Nassau  Electric  R.  Co.  33 
App.  Div.  585,  53  N.  Y.  Supp.  905,  a  child 
struck  by  an  electric  car  was  thrown  upon 
the  fender  and  carried  a  distance  of  32  to 
150  feet,  where  he  rolled  off,  and  was  killed 
by  being  crushed  under  the  wheels.  It  was 
held  that,  irrespective  of  whether  the  child 
was  guilty  of  contributory  negligence  in  the 
first  instance,  yet  when  he  was  thrown  into 
and  upon  the  fender,  of  which  the  employees 
of  the  company  had  knowledge,  the  company 
became  liable  for  any  further  injury  which 
could  have  been  prevented  by  the  exercise  of 
"reasonable  care,"  the  question  as  to  the  ex- 
istence of  which  should  have  been  submitted 
to  the  jury. 

In  Gould  V.  Mcl^enna,  86  Pa.  297,  27  Am. 
Rep.  705,  the  defendant's  roof  sloped  to- 
wards and  ran  into  the  outside  wall  of  plain- 
tiff's building.  Defendant's  roof  was  cov- 
ered with  tin,  and  where  the  roof  joined 
with  plaintiff's  wall,  this  tin  covering  was 
turned  up  and  carried  along  plaintiff's  wall 
for  a  height  of  about  a  foot,  thus  forming  a 
sort  of  apron  for  the  protection  of  the  wall 
for  that  distance  above  the  roof.  A  hard 
rain  came,  and  the  water,  rising  above  the 
apron,  percolated  through  and  down  along 
the  inside  of  the  wall,  damaging  plaintiffs 
goods.  Some  of  the  water  also  came  from 
the  rain  beating  against  the  unprotected 
portion  of  the  wall  above  the  apron.  The 
court  held  that  the  damages  should  be  ap" 
portioned,  saying:  "But  for  the  water  fall- 
ing throu^li  the  wall  above,  and  not  brought 
down  by  the  defendant's  roof,  the  plaintiff 
alone  was  answerable,  for  the  defendant  had 
no  part  in  causing  it  to  fiow  there.  Each 
cause  of  the  injury  was  independent  of  the 
other.  Hence  the  instruction  was  proper  *6 
allow  no  damages  for  the  water  running 
into  the  store  through  the  wall  above,  pro- 
vided the  apron  or  flushing  was  sufficient. 
True,  it  is  difficult  to  apportion  the  dam- 
ages arising  from  the  insufficiency  of  the 
apron;  but  this  cannot  exempt  the  defend- 
ant from  a  jwsitive  injury  done  by  casting 
the  flowage  of  his  roof  into  his  neighbor's 
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store.  The  rainfall  through  the  wall  above 
a  sufficient  apron  or  barrier  did  not  con- 
tribute to  produce  this  injury,  though  it  did 
add  to  the  damage  sustained  by  the  plain- 
tiff's goods.  Hence  it  was  the  duty  of  the 
jury  to  apportion  the  loss  according  to  the 
actual  injury  of  the  defendant  by  separat- 
ing it,  as  well  as  they  could,  upon  the  evi- 
dence, from  the  loss  arising  from  the  open- 
ness of  the  wall  above  a  sufficient  apron. 
.  .  .  The  difficulty  of  separating  the  dam- 
age from  each  independent  cause  may  be 
great,  but  it  does  not  change  the  nature 
of  the  tortious  act  of  the  defendant,  or  re- 
lieve him  from  liability."  The  doctrine 
here  announced  as  to  the  separation  or  ap- 
portionment of  damages  finds  support  in 
Little  Schuylkill  Xav.  R.  &  Coal  Co.  v. 
Richards,  67  Pa.  142,  98  Am.  Dec.  209; 
Seely  v.  Alden,  61  Pa.  302,  100  Am.  Dec. 
642;  Bradford  v.  Downs,  126  Pa.  622,  17 
Atl.  884;  Jackson  v.  Natchez  &  W.  R.  Co. 
114  La.  982,  70  L.R.A.  294,  108  Am.  St. 
Rep.  366,  38  So.  701 ;  Raasch  v.  Elite  Laun- 
dry Co.  98  Minn.  357,  7  L.R.A.(N.S.)  940, 
108  N.  W.  477;  Russell  v.  Tomlinson,  2 
Conn.  206;  Adams  v.  Hall,  2  Vt.  9,  19 
Am.  Dec.  690;  Partenheimer  v.  Van  Order, 
20  Barb.  479,  and  many  other  cases. 

It  should  be  borne  in  mind  that  if  the 
plaintiff  in  this  case  sustained  injury  by 
reason  of  the  one  fact  that  he  got  his  fin- 
gers caught  between  the  rollers  of  the  ma- 
chine, he  would  have  no  case,  as  he  as- 
sumed that  risk  as  one  of  the  ordinary 
risk.s  of  his  employment;  but  the  action  is 
for  injuries  to  the  plaintiff's  arm,  which 
necessitated  its  amputation,  and  which  in- 
juries the  petition  charges  "were  directly 
caused  by  the  negligence  of  defendant  in 
permitting  said  emergency  brake  to  be- 
come defective  and  out  of  repair."  The 
evidence  we  think  clearly  shows  that  the 
injuries  complained  of  were  the  direct  re- 
sult of  the  failure  of  the  emergency  brake 
to  stop  the  machinery,  and  not  the  direct 
result  of  plaintiff^s  getting  his  fingers 
caught  in  the  machinery,  although  the  said 
injuries  would  not  have  occurred  if  his 
fingers  had  not  been  so  caught. 

In  O'Brien  v.  McClinchy,  68  lie.  557,  it 
is  said  in  an  opinion  by  Peters,  Ch.  JT.: 
"But  ,  .  .  where  the  negligent  acts  of 
the  parties  are  distinct  and  independent 
of  each  other,  the  act  of  the  plaintiff  pre- 
ceding that  of  the  defendant,  it  is  consid- 
ered that  the  plaintiff's  conduct  does  not 
contribute  to  produce  the  injury,  if,  not- 
withstanding his  negligence,  the  injury 
could  have  been  avoided  by  the  use  of  or- 
dinary care  at  the  time  by  tlic  dof<Mi<]aiit.'' 
So,  also,  in  the  case  of  Fickott  v.  Lisbon 
Falls  Fibre  Co.  91  Me.  268,  39  Atl.  996,  it 
is  held  that,  to  defeat  a  ro  'ovcrv,  the  con- 
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tributory  negligence  of  the  injured  party 
must  have  contributed  as  a  proximate  cause 
of  the  injury.  "If  it  operated  as  a  remote 
cause,  or  afforded  only  an  opportunity  or 
occasion  for  the  injury,  or  a  mere  condition 
of  it,  it  is  no  bar  to  the  plaintiffs  action.*' 
But  we  need  not  go  beyond  our  own  slate 
for  decisions  supporting  the  doctrine  abo\e 
annoimced.  See  Lore  v.  American  Mfg.  0». 
160  Mo.  608,  61  S.  W.  678;  Bassett  v,  M. 
Joseph,  53  Mo.  300,  14  Am.  Rep.  446; 
Musick  V.  Jacob  Dold  Packing  Co.  58  ^lo. 
App.  322;  Brennan  v.  St.  Louis,  92  :^lo. 
482,  2  S.  W.  481;  Hull  v.  Kansas  City,  54 
Mo.  598,  14  Am.  Rep.  487;  Harrison  v. 
Kansas  City  Electric  Light  C6.  195  Mo. 
606,  7  L.R.A.(N.S.)  293,  93  S.  W.  951. 

In    Lore   v.    American    Mfg.    Co.   sujira: 
Judge  Gantt,  speaking  for  the  court,  said: 
"It  must  be  apparent  from   what  has  al- 
ready been  said  that  the  slipping  was  not 
the  sole  cause  of  the  injury.     The  injury 
would  not  and  could  not  have  happened  but 
for  another  cause,  to   wit,  the  insufficient 
and    insecure    gu«frd    around    the    gearing; 
and    [if]    plaintiff  was  in   the   exercise  of 
ordinary  care  at  the  time  she  accidentally 
slipped,  and  but  for  the  unsafe  guard  would 
not  have  been  hurt,  then,  under  the  decu- 
sions  of  this  court,  she  is  entitled  to  re- 
cover."    In  Harrison  v.  Kansas  City  Elec- 
tric Light  Co.   supra,  wherein   is  reviewed 
a  number  of  the  cases  above  cited,  Jud^o 
Marshall,  who  delivered  the  opinion  of  the 
court,  said:  "Many  other  cases  in  this  state 
might  be  cited  illustrative  of  the  rule  in 
reference   to   concurrent   negligence   couati- 
tuting  proximate  cause,  but  the  foregoing 
cases  are  sufficient  to  demonstrate  that  if 
a   defendant   is    negligent,    and   his   negli- 
gence  combines    with   that   of   another,  or 
with    any    other    independent    intervening 
cause,  he  is  liable,  although  his  negligence 
.     .     .    without  such  other  independent  in- 
tervening cause   would  not  have   produccnl 
the  injury." 

The  case  of  De  Grazia  v.  Piccardo  (190'^' 
15  Pa.  Super.  Ct.  107,  is  on  all  fours  with 
the  case  at  bar,  and  we  will  therefore  quote 
liberally  therefrom.  In  that  case  the  plain- 
tiff was  employed  to  work  about  a  ma- 
chine called  a  "macaroni  roller,"  which  ma- 
chine was  ordinarily  safe  to  work  about. 
While  engaged  at  his  work,  either  by  his 
own  negligence,  or  in  some  way  unex- 
plained, his  left  hand  was  caught  between 
the  rollers  and  crushed,  and  his  arm,  being 
further  drawn  in  the  machine,  was  also  in- 
jured. There  was  evidence  tending  to  show 
that  defendant  had  provided  a  rope  to  be 
used  to  stop  the  engine  by  which  the  ma- 
chine was  run,  and  the  nejrligv»nce  of  theJe- 
fondant  consisted  in  furnishing  an  old  aod 
defective  rope,  which  broke  when  an  att«Mii|»t 
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was  made  to  stop  the  machinery  by  pull- 
ing said  rope.  In  discussing  the  facts  and 
the  legal  questions  involved,  the  court  said: 

"It  may  be,  as  the  defendant's  counsel 
argue,  that  the  defendant  was  not  bound  to 
provide  a  rope  by  which  the  machine  at 
which  the  plaintiff  worked  could  be  quick- 
ly stopped.  If  the  plaintiff  had  accepted 
service  knowing  that  there  was  no  such 
provision  for  his  safety,  it  might  well  be 
argued  that  the  injury  he  received  was 
within  the  scope  of  the  danger  which  both 
parties  contemplated  as  incidental  to  the 
employment.  But  having  provided  it,  there 
was  an  implied  obligation  on  the  defendant 
not  to  aggravate  the  plaintiff's  risk  by  an 
omission  to  keep  it  in  the  condition  in 
which,  under  all  the  circumstances,  the 
plaintiff  had  a  right  to  expect  that  it  would 
be  kept.  Perhaps  if  the  defendant  re- 
moved the  rope,  and  the  plaintiff  had  con- 
tinued in  his  employment  with  knowledge 
of  the  increased  risk,  it  could  be  urged 
that  he  accepted  it;  but  it  cannot  be  assert- 
ed that  he  accepted  the  risk  of  its  becom- 
ing rotten  and  unfit  for  the  purpose  for 
>vhich  it  was  obviously  intended.  The  prin- 
ciple has  been  thus  stated:  'If  a  person  un- 
dertakes to  do  an  act  or  discharge  a  duty 
by  which  the  conduct  of  another  may  prop- 
erly be  regulated  and  governed,  he  is  bound 
to  perform  it  in  such  a  manner  that  those 
who  are  rightfully  led  to  a  course  of  con- 
duct or  action  on  the  faith  that  the  act 
or  duty  will  be  properly  performed  shall 
not  suffer  loss  or  injury  by  reason  of  his 
negligence.'  It  is  not  too  much  to  say  that, 
presumably,  the  plaintiff  entered  and  re- 
mained in  the  defendant's  employment  in 
the  faith  that  this  appliance  would  be  kept 
in  reasonably  safe  condition.  The  learned 
trial  judge  correctly  stated  the  duty  of  the 
defendant  and  the  principle  underlying  it  in 
the  following  instruction:  *But  the  ques- 
tion is,  Did  this  defendant,  having  adopted 
this  means  of  stopping  the  engine,  it  seem- 
ing to  be  the  fact  that  there  was  no  en- 
gineer at  the  engine  continuously, — did  he, 
having  adopted  that  means,  and  thereby 
certifying  that  that  was  a  proper  means 
(and  we  will  assume  for  the  purposes  of 
this  case  that  it  was),  exercise  due  care 
in  seeing  that  that  appliance  was  kept  in 
order?'  There  was  ample  evidence  to  war- 
rant the  submission  of  this  question  to  the 
jury,  and  to  sustain  their  finding  that,  if 
the  rope  had  been  in  proper  condition,  the 
machine  could  and  would  have  been  stopped 
before  the  injuries  for  which  they  awarded 
damages  were  caused. 

"This  brings  us  to  the  question  as  to  the 
liability  of  the  defendant  for  the  increased 
or  additional  injuries  sustained  by  the  plain- 
tiff in  consequence  of  the  negligently  de- 
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fective  condition  of  the  appliance  provided 
for  stopping  the  machine,  assuming  that 
the  plaintiff's  hand  was  caught  in  the  rolls 
without  negligence  on  his  part  or  that  of 
the  defendant.  Without  entering  into  a 
discussion  of  the  perplexing  doctrine  of 
proximate  cause,  and  its  application  to  this 
case,  we  affirm  the  proposition  of  the  plain- 
tiff's counsel  that,  under  the  facts  neces- 
sarily implied  in  the  verdict,  the  proximate 
cause  of  these  additional  or  increased  in- 
juries for  which  a  recovery  was  permitted 
was  the  negligence  of  the  defendant  in 
maintaining  an  insufficient  and  unsafe  ap- 
pliance for  the  stopping  of  the  machine  in 
the  event  of  the  occurrence  of  such  an  ac- 
cident, which,  under  the  circumstances,  it 
was  the  defendant's  duty  to  know  might 
occur.  Although  this  negligence  was  not 
the  primary  cause  of  the  accident,  it  was 
the  eflTicient  cause  of  the  injuries.  Though 
the  plaintiff  might  have  lost  the  use  of  his 
hand  by  the  accident,  there  was  evidence  to 
warrant  a  finding  that  he  would  not  have 
lost  the  use  of  his  arm  if  the  defendant 
had  exercised  due  care.  It  was  an  accident 
likely  to  occur  in  the  use  of  such  a  ma- 
chine, and,  although  it  be  conceded  that  it 
was  not  preventable,  it  does  not  follow 
that  the  employer  is  not  responsible  for 
the  consequences  which  were  preventable 
by  the  exercise  of  ordinary  care  on  hia 
part."  On  the  question  of  the  division 
and  computation  of  damages,  the  court 
said:  "The  difficulty  in  determining  at 
what  precise  point  the  negligence  of  the  de- 
fendant became  the  efficient  cause,  and  of 
drawing  the  line  between  the  injuries  at- 
tributable to  accident  and  those  attribut- 
able to  the  defendant's  negligence,  was  not 
so  great  in  the  present  case  as  to  be  an 
insurmountable  objection  to  the  plaintiff's 
recovery.  There  was  evidence  from  which 
the  jury  could  determine  this  dividing  line 
with  reasonable  certainty.  The  difficulty 
was  not  greater  than  in  apportioning  dam- 
ages among  those  severally  liable  for  the 
proportion  of  injury  caused  by  the  turning 
of  mine  water,  culm,  sawdust,  or  the  like, 
in  a  flowing  stream," — citing  Gould  v.  Mc- 
Kenna,  86  Pa.  297,  27  Am.  Rep.  705,  and 
other  Pennsylvania  cases. 

But  defendant's  counsel  insist  that  even 
though  the  court  erred  in  giving  the  in- 
structions referred  to,  the  verdict  was  nev- 
ertheless for  the  right  party,  as  the  plain- 
tiff failed  to  make  out  a  prima  facie  case 
of  negligence  against  the  defendant,  and 
the  verdict  should  therefore  be  allowed  to 
stand.  The  burden,  of  course,  was  on  the 
plaintiff  to  establish,  directly  or  by  just 
inference,  some  want  of  care  on  the  part 
of  the  defendant  to  which  plaintiff's  injury 
might    fairly    and    reasonably    be    tracedi 
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"Negligence,  like  any  ultimate  fact  in  issue, 
may  be  established  as  well  by  reasonable 
inferences  from  other  facts  as  by  more  di- 
rect means  of  proof."  Blanton  v.  Bold, 
109  Mo.  64,  18  S.  W.  1149;  Barnowsky  v. 
Helson,  89  Mich.  523,  15  L.R.A.  33,  50  N. 
W.  989.  In  the  Blanton  Case,  supra,  the 
court  said:  "It  is  sometimes  a  close  ques- 
tion to  determine  what  inferences  from 
facts  may  reasonably  be  drawn;  but  it  is 
enough  for  our  present  purpose  to  say 
that  we  are  of  opinion  that  where  such  a 
machine  as  this  starts  into  motion,  entirely 
out  of  the  usual  manner  of  its  operation, 
as  shown  in  the  case  at  bar,  its  action  af- 
fords prima  facie  evidence  of  some  want  of 
care  in  its  original  construction  or  then 
condition,  calling  for  explanation  from  the 
party  responsible  therefor."  In  that  case 
is  cited  with  approval  the  case  of  Mooney 
V.  Connecticut  River  Lumber  Co.  154  Mass. 
407,  28  N.  E.  352,  wherein  it  was  held  that 
the  starting,  without  apparent  cause,  ot 
the  carriage  of  a  sawing  machine,  when  left 
at  rest,  with  "the  lever  locked  which  was 
used  to  start  and  stop  it,"  whereby  the 
plaintiff  was  injured,  constituted  evidence 
to  support  a  finding  that  there  was  negli- 
gence in  the  construction  or  condition  of 
the  machine  with  reference  to  its  reason- 
able safety. 

We  think,  upon  the  principle  announced 
in  the  above  cases,  the  failure  of  the  emer- 
gency brake  to  operate  so  as  to  stop  the 
machinery  was  prima  facie  evidence  of 
want  of  care  in  its  construction  or  then 
condition,  and  that  it  was  for  the  defend- 
ant to  rebut  such  evidence  of  want  of  care 
on  its  part.  But  other  facts  in  evidence 
indicate  that  defendant  was  not  as  care- 
ful as  it  should  be  in  testing  this  safety 
appliance,  and  so  discovering  its  condition 
before  plaintiff  was  injured  by  reason  of 
its  being  out  of  repair.  The  employees 
working  at  and  about  the  machines  were 
not  permitted  to  test  the  appliance,  and 
were  warned,  under  penalty  of  being  dis- 
charged, not  to  pull  down  on  the  brake 
bar  "unless  someone  is  caught  in  the  ma- 
chinery, or  in  case  of  severe  accident."  De- 
fendant's foreman,  testifying  for  plaintiff, 
stated  that  he  generally  tested  the  appli- 
ance himself,  and  that  the  company  had  no 
stated  or  regular  time  to  test  it.  "There 
was  several  times  when  we  tested  it  that 
it  did  not  work,  but  we  fixed  it  up,  and  the 
last  time  I  tested  it  it  worked  all  right." 
He  further  testified  that  "before  Scheiirer 
was  hurt,  we  had  tried  the  automatic  brake 
about  evcrv  two  or  three  weeks." 

Taking  into  consideration  the  object  for 
which  this  safety  appliance  was  installeil, 
and  the  increased  danger  to  wliich  defend- 
ant'}* employees  were  exposed  in  the  event 
28  L.R.A. (N.S.) 


such  appliance  was  out  of  repair  and  in- 
operative, we  think  that  inspections  at  in- 
tervals of  two  or  three  weeks  were  not  as 
frequent  as  reasonably  necessary.  It  is  the 
duty  of  the  master  to  see  that  proper  in- 
spections are  made  of  the  machinery,  tools, 
and  appliances  with  or  about  which  his 
servants  are  at  work.  "The  master  muft 
use  such  reasonable  tests  to  discover  de- 
fects as  ordinary  prudence  suggests.  Die 
amount  of  care  required  is  measured  by  the 
circumstances  of  each  case,  depending  up- 
on the  kinds  of  machinery  used,  the  ri^ks 
incident  to  its  use,  and  the  hazard  of  the 
business  in  which  it  is  used.  Whether  the 
defendant  could  have  discovered  the  de- 
fect in  the  hand  hold  in  this  case  by  the 
exercise  of  ordinary  care  was  a  que>tiun 
for  the  jury,  and  not  for  the  court,  to  de- 
termine." Gutridge  v.  Missouri  P.  R.  Co. 
105  Mo.  520,  16  S.  W.  943.  In  §  3786  of 
Mr.  Thompson's  work  on  the  Law  of  Neg- 
ligence, the  duty  of  the  master  in  this  re- 
spect is  thus  stated:  "The  master  is  not  on- 
ly bound  to  make  a  reasonably  careful  in- 
spection of  the  premises,  machinery,  tools, 
and  appliances  which  he  provides  for  the 
use  of  his  servants,  when  they  come  into 
his  hands,  but  he  is  also  bound  to  repeat 
such  inspections  from  time  to  time,  as  of- 
ten as  may  be  reasonably  necessary,  having 
regard  to  the  exigencies  and  risks  of  hi« 
business,  to  the  end  that  they  shall  not  be 
used  by  his  servants  after  they  get  out 
of  repair  in  such  a  sense  as  to  be  danger- 


ous.' 

In  this  case,  the  way  of  testing  the  ap- 
pliance was  simply  to  start  the  engine  and 
then  pull  down  the  brake  lever  to  see  if 
the  safety  appliance  would  do  its  work,  and 
this,  we  infer  from  the  evidence,  could  con- 
sume but  little  time.  That  being  true,  and 
considering  the  danger  to  which  the  plain- 
tiff was  exposed  in  the  event  the  appliance 
was  out  of  order,  perhaps  it  would  not  l-e 
too  much  to  expect  such  test  and  insjiec- 
tion  to  be  made  every  morning.  It  was 
for  the  jury  to  determine  that  question; 
we  think  there  was  ample  evidence  to  war- 
rant the  submission  of  the  question  of  de- 
fendant's negligence  to  the  jury. 

The  plaintiff  was  earning  $1.75  a  day  at 
the  time  he  was  injured,  since  which  time, 
according  to  the  evidence,  he  had  not  been 
able  to  obtain  permanent  employment.  He 
ran  errands  for  people,  and  in  that  way  was 
able  to  earn  a  few  dollars  a  week.  He  held 
"one  job  as  night  watchman,  at  $1  a  night, 
for  the  Baden  Laundry,  but  was  laid  off." 
There  can  be  no  question  that  the  loss  ^f 
an  arm  is  a  grievous  affliction,  and  parli<'- 
ularly  so  to  a  workman  who  has  to  dejien-l 
upon  the  work  of  his  hands  for  subsistenM. 
There  are  but  few  occupations  open  to  hii.i 
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when  thus  maimed,  and  his  earning  capac- 
ity ia  necessarily  greatly  impaired. 

Under  the  evidence  before  us,  and  the 
principles  of  law  applicable  thereto,  we  are 
of  opinion  that  the  plaintiff  has  a  prima 
facie  good  case. 

For  the  errors  pointed  out,  the  judgment 


is  reversed  and  the  cause  remanded  for  new 
trial. 

All  concur. 

Petition  for  rehearing  denied  March  31, 
1910. 


Note.  —  May  servant  assume  the  risk 
of  dangers  created  hy  the  master* s 
negligence. 

Introduction. 

In  many  cases,  the  hroad  statement  is 
made  without  apparent  qualification  that 
a  servant  never  assumes  the  risk  of  dan- 
gers created  by  the  master's  negligence; 
and  in  other  cases,  statements  are  made 
to  the  effect  that  a  servant  does  not  assume 
such  risks  unless  the  danger  is  so  great  that 
a  reasonably  prudent  man  would  not  con- 
tinue to  work  under  the  dangerous  condi- 
tions; or,  in  other  words,  unless  the  serv- 
ant is  guilty  of  contributory  negligence. 
But  if  the  servant  is  guilty  of  contributory 
negligence,  there  would  seem  to  be  no  room, 
or  at  least  no  necessity,  for  the  applica- 
tion of  the  doctrine  of  assumption  of  risk, 
and  the  practical  effect  of  such  a  rule  would 
be  to  abolish  assumption  of  risk,  so  far  as 
the  master's  negligence  is  concerned. 

On  the  other  hand,  innumerable  cases  in 
the  same  jurisdictions  have  held  that  the 
servant  in  the  case  at  bar  was  precluded 
from  recovering  because  the  risk,  although 
created  by  the  master's  negligence,  had 
been  assumed  by  him.  Many  cases  have 
held  that  the  servant  may  assume  a  risk 
even  when  it  is  created  by  the  breach  of 
a  duty  expressly  imposed  upon  the  master 
by  statute. 1  So,  too,  many  cases,  in  apply- 
ing or  in  refusing  to  apply,  the  so-called 
"promise  to  repair"  rule,  proceed  upon  the 
theory  that  the  servant  may  assume  risks 
even  though  created  by  the  master's  negli- 
gence.* 

And  it  is  to  be  noted  that  while  manv 
decisions  in  Missouri  hold  that  negligence 
on  the  part  of  the  master  eliminates  any 
question  of  assumption  of  risk,  the  court  in 
SciiEUKER  V.  Banner  Rubber  Co.  suggests 
that  if  the  servant  knew  that  the  appli- 
ance was  out  of  order,  and  still  continued 
to  work  at  it,  it  might  well  be  argued  that 
he  accepted  the  increased  risk. 

It  would  be  impracticable,  if  not  impos- 


1  See  notes  to  Davis  v.  Forbes,  47  L.R.A. 
190;  Denver  &  R.  G.  R.  Co.  v.  Norgate,  6 
L.R.A.(N.S.)  081;  Johnson  v.  Mammoth 
Vein  Coal  Co.  19  L.R.A.(N.S.)  646;  and  Hill 
V.   Saugestad,  22  L.R.A.(N.S.)    634. 

'See  note  to  Illinois  Steel  Co.  v.  Mann, 
40  L.R.A.  782. 
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sible,  to  gather  all  of  the  cases  which 
discuss  the  doctrine,  or  rather  doctrines, 
of  assumption  of  risk,  and  no  attempt 
has  been  made  to  exhaust  the  cases  on 
any  of  the  points  discussed  below.  The 
purpose  of  the  note  is  rather  to  show  the 
fundamental  principles  underlying  the  gen- 
eral doctrine  of  assumption  of  risk,  and 
to  point  out,  in  a  comprehensive  way,  the 
causes  of  much  of  the  apparent  conflict  in 
the  decisions. 

The  application  of  the  general  doctrine 
of  assumption  of  risk  is  frequently  modi- 
fied by  extrinsic  matters,  as  where  the 
master  had  promised  to  repair  a  defect, 
or  where  the  servant  was  a  minor  or  in- 
experienced, or  was  acting  directly  under 
the  orders  of  the  master,  or  where  there 
is  a  statute  imposing  upon  the  master  tlie 
duty  of  remedying  the  defect  or  removing 
the  danger.  It  is  not  proposed  to  discuss 
the  effect  that  any  of  these  matters  may 
have  upon  the  application  of  the  general 
doctrine,  and  cases  involving  them  have 
been  included  only  when  the  discussion 
of  the  general  doctrine  is  considered  of 
especial  value. 

It  may  be  stated  at  the  beginning  that 
it  is  an  impossible  task  to  reconcile  all  of 
the  statements  concerning  assumption  of 
risk  found  in  the  reported  cases.  The  ques- 
tion of  assumption  of  risk  enters  into  a 
great  majority  of  the  very  large  number  of 
cases  dealing  with  the  law  of  master  and 
servant  which  are  being  handed  down  at 
the  present  time;  and  it  could  not  be  ex- 
pected that  all  of  the  decisions,  or,  rather, 
the  language  used  in  them,  would  be  en- 
tirely harmonious.  But  much  of  the  con- 
flict is  more  apparent  than  real,  and  dis- 
appears when  tlie  general  principles  gov- 
erning the  question  are  borne  in  mind,  to- 
gether with  the  particular  state  of  fnct^i 
that  is  being  dealt  with  by  the  court.  While 
there  are  two  distinct  and  directly  con- 
trary views  taken  of  the  subject,  all  juris- 
dictions, with  but  two  exceptions,  are  very 
harmonious  in  holding  to  one  general  rule, 
and  statements  made  in  many  jurisdictions, 
apparently  at  conflict  with  this  rule,  are 
intended  to  apply  merely  to  the  state  of 
facts  presented  by  the  case  at  bar,  and,  so 
limited,  are  not  really  in  conflict  with  the 
general  rule  asserted  by  the  other  decisions 
in  that  jurisdiction. 
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Necessity  of  negligence  on  part  of  master 
to   permit   recovery. 

In  every  case  involving  the  liability  of 
the  master  for  an  injury  to  a  servant,  it 
is  elemental  that  there  can  be  no  recovery 
unless  the  master  has  been  negligent, — 
has  been  guilty  of  some  breach  of  duty 
owing  by  him  to  the  servant;  >  at  least, 
there  can  be  no  recovery  in  the  absence 
of  some  special  contract  or  statute  express- 
ly providing  therefor.*  Consequently,  if 
the  servant  fails  to  show  that  the  master 
has  been  negligent,  he  cannot  recover;  not 
primarily  because  he  has  assumed  the  risk 
of  the  injury,  or  in  any  way  waived  his 
^•ights,  or  failed  to  exercise  due  care,  but 
oecause  the  master  has  incurred  no  lia- 
bility. If  the  servant  fails  to  show  some 
breach  of  duty  on  the  part  of  the  master, 
he  fails  to  establish  even  a  prima  facie 
case.  In  most,  if  not  in  all,  employments, 
some  dangers  remain  after  the  master  ha8 
fulfilled  his  full  duty  in  furnishing  the 
place,  appliances,  and  tools,  and  in  all  oth- 
er ways;  and  it  is  a  very  convenient  mode 
of  expression  to  say,  as  the  courts  almost 
universally  do,  that  the  servant  assumes 
the  risk  of  all  such  dangers,  but  it  seems 
illogical,    at    least,    to    say    that    the    ser- 

« Indianapolis  &  C.  R.  Co.  v.  I^ve,  10 
Ind.  554;  Perigo  v.  Chicago,  R.  I.  &  P.  R. 
Co.  52  Iowa,  276,  3  N.  W.  43;  Wells  v. 
Burlington,  C.  R.  &  N.  R.  Co.  56  Iowa,  520, 
9  N.  W.  364;  Baltimore  &  P.  R.  Co.  v. 
State,  75  Md.  152,  32  Am.  St.  Rep.  372,  23 
Atl.  310;  Davis  v.  Forbes,  171  Mass.  548, 
47  L.R.A.  170,  51  N.  E.  20:  Bradburn  v. 
Wabash  R.  Co.  134  Mich.  575,  96  N.  W.  929; 
Huda  V.  American  Glucose  Co.  154  N.  Y. 
474.  40  L.R.A.  411,  48  N.  E.  897;  Tucker 
V.  Northern  Terminal  Co.  41  Or.  82,  68 
Pac.  426;  Welch  v.  Carlucci  Stone  Co.  215 
Pa.  34,  64  Atl.  392,  7  A.  &  E.  Ann.  Cas. 
299;  Powell  v.  Ashland  Iron  &  Steel  Co. 
98  Wis.  35,  73  N.  W.  573. 

And  in  W.  B.  Conkev  Co.  v.  Larson 
(Ind.)  29  L.R.A.(N.S.)  — *  91  N.  E.  163,  the 
court  said:  "Before  a  cause  of  action  can 
be  said  to  be  stated,  it  must  appear  affirm- 
atively that  the  plaintiff's  injury  was  the 
direct  result  of  some  fault  or  negligence  of 
the  defendant  in  respect  to  the  particular 
cause  of  the  injury.*' 

The  evidence  must  establish  some  per- 
sonal fault  or  neglect  of  duty  on  the  mas- 
ter's part,  or  what  is  equivalent  thereto, 
in  order  to  justify  a  verdict.  Crown  v. 
Orr,  140  N.  Y.  450,  35  N.  E.  648. 

When  a  servant  demands  from  his  mas- 
ter compensation  for  an  injury  received  in 
his  service,  it  is  necessary  that  he  trace 
some  distinct  fault  to  the  master.  Quincv 
Min.  Co.  V.  Kitts,  42  Mich.  34,  3  N.  W.  240. 

And  in  Tobler  v.  Pioneer  Min.  &  Mfg.  Co. 
(Ala.)  52  So.  86,  the  court  said:  "The  final 
question  to  be  determined  in  every  case  of 
an  action  by  the  servant  against  the  mas- 
28  L.R.A.(N.S.) 


vant's  inability  to  recover  for  injuries  due 
to  such  dangers  rests  upon  his  assumptioa 
of  the  risks  thereof,  since  the  master's  non- 
liability would  appear  to  rest  peculiarly 
upon  the  absence  of  any  breach  of  duty 
vpon  his  part.  In  view  of  this,  it  is  un- 
fortunate that  some  courts  have  considered 
it  necessary  in  some  cases  to  discuss  at 
length  both  the  question  of  assumption  of 
risk  and  of  contributory  negligence  or  lack 
of  due  care  on  the  part  of  the  servant, 
when  they  have  expressly  found  that  the 
master  was  not  negligent.^ 

It  should  be  said,  possibly,  that  the 
court  may  frequently  add  the  discussion 
as  to  assumption  of  risk  after  holding  that 
the  master  was  not  negligent,  merely  to 
show  that  if  it  should  be  mistaken  as  to 
the  master's  negligence,  the  servant  even 
then  could  not  recover,  for  he  had  waived 
any  right  thereto  that  he  might  have  pos- 
sessed. But  that  this  is  the  reason  for 
introducing  the  question  of  assumption  of 
risk  is  not  always  made  clear. 

That  some  employments  are  much  more 
dangerous  than  others  needs  scarcely  to 
be  stated;  but  however  dangerous  the  em- 
ployment may  be,  if  the  master  has  not 
been  negligent  in  doing  his  duty  to  the 
servant,   there   can   be  no   recovery.* 

ter,  as  such,  is  this:  Was  the  master 
guilty  of  a  breach  of  duty  to  the  servant 
who  brings  the  action?" 

*By  an  amendment  to  the  \ahoT  law  of 
New  York  (chap.  1674,  Laws  1910),  it  i? 
provided  that  if  an  employee  engaged  in 
certain  extraordinarily  hazardous  employ- 
ments, such  as  the  operation  of  locomo* 
tives,  the  erection  or  demolition  of  steel 
bridges  or  building,  the  handling  of  ex- 
plosives, etc.,  is  injured  without  serious  or 
wilful  misconduct  upon  his  part,  then  the 
master  must  make  certain  compensation  to 
him,  whether  such  injury  was  caused  by  a 
necessary  risk  or  danger  of  the  employ- 
ment, or  one  inherent  in  the  nature  thereof, 
or  was  caused  by  the  negligence  of  the 
master.  This  law  was  upheld  at  special 
term  in  Ives  v.  South  Buffalo  R-  Co.  124 
N.  Y.  Supp.  290,  and  this  decision  was  af- 
firmed by  the  appellate  division  (opinion 
not  yet  reported.) 

6  This  confusion  is  well  shown  in  Brad- 
burn  V.  Wabash  R.  Co.  supra,  where  the 
court  said:  "If  the  employer  is  not  n^li- 
gent  in  exposing  the  employee  to  those 
dangers,  he  is  not  liable  for  any  injury  re- 
sulting, for  two  reasons:  (a)  He  himself 
is  free  from  negligence;  and  (b)  the  em- 
ployee has  assumed  the  risk."  It  wouM 
appear  that  these  reasons  are  not  distinct. 
the  second  being  merely  another  way  of 
stating  the  first.  In  such  a  case,  the  serv- 
ant may  he  said  to  assume  the  risk  for  the 
very  reason  that  the  master  has  not  been 
negligent. 

6  Thus,  in  Chicago  &  A.  R.  Co.  v.  Wild, 
109  111,  App.  38,   the  court   sjiid  that  the 
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Very  often  it  is  impossible  to  tell  from 
the  opinion  and  facts  given,  whether  the 
court  finds  that  the  master  did  in  fact  fail 
in  his  duty  to  the  servant  or  not;  and  in 
many  cases  it  is  unnecessary  to  determine 
this,  for  the  danger  causing  the  injury  was 
known  and  appreciated  by  the  servant,  and 
consequently  the  risk  thereof  is  held  to 
have  been  assumed  by  him,  whether  it  was 
created  by  the  master's  negligence,  or  was 
merely  an  ordinary  risk  incident  to  the 
service.  In  either  case,  the  servant's  knowl- 
edge of  the  danger  is  held  to  preclude 
a  recovery,  and,  as  has  been  stated,  the 
master's  negligence  is  immaterial,  and  it 
is  unnecessary  for  the  court  to  decide 
whether  he  was  negligent  or  not.7  So  it 
has  been  said  that  the  old-fashioned  formu- 
la as  to  the  distinction  between  ordinary 
and  extraordinary  risks  has  by  no  means 
entirely  disappeared,  but  is  largely  fading 


from  vision,  because,  in  so  many  cases^  no 
one  can  tell  where  the  one  begins  and  the 
other  ends.  This  is  true,  also,  with  re- 
spect to  the  distinction  between  usual  and 
unusual  risks.* 

But  in  many  cases  this  becomes  an  im- 
portant question  as  a  matter  of  pleading. 
The  rule  is  universal  that  the  servant  must 
allege  and  prove  that  his  injury  was  not 
due  to  one  of  the  ordinary  risks  of  the 
service,  or,  in  other  words,  that  the  master 
had  been  negligent.  On  the  other  hand, 
the  weight  of  authority  is  to  the  effect  that 
assumption  of  risk,  as  used  with  reference 
to  risks  created  by  the  master's  negligence, 
is  an  affirmative  defense,  and  consequently 
must  be  pleaded  and  proven  by  the  defend- 
ant. Of  course,  this  question  of  pleading 
is  entirely  without  the  scope  of  this  note, 
but  reference  is  made  to  it  to  show  the 
necessity  of  keeping  clearly  in   mind  the 


ordinary  risks  of  a  particular  business  are 
those  which  are  a  part  of  the  natural  and 
ordinary  method  of  conducting  the  busi- 
ness, even  though  they  might  fairly  be 
called  extraordinary  with  reference  to  a 
different  business,  or  a  different  depart- 
ment of  the  same  business. 

So,  in  Martin  v.  Des  Moines  Edison 
Light  Co.  131  Iowa,  724,  106  N.  W.  359,  it 
was  said  that  a  servant  may  properly  be 
held  to  have  assumed  the  risk  of  extra- 
ordinary dangers  which  are  naturally  in- 
cident to  extraordinary  service. 

And  in  Louft  v.  C.  &  J.  Pyle  Co.  (Del.) 
75  Atl.  619,  the  court  said:  "Many  em- 
ployments ace  by  their  nature  dangerous. 
Some  are  very  dangerous;  but  such  employ- 
ments, because  of  their  dangers,  are  not 
therefore  unlawful,  nor  is  the  rule  of  the 
assumption  of  risks  on  the  part  of  the  em- 
ployee changed  or  modified  according  to  the 
varying  degrees  of  the  danger  of  the  em- 
ployment, as  the  servant  is  presumed  to 
have  contracted  with  reference  to  all  the 
hazards  and  risks  of  such  employment." 

Although  the  natural  and  inherent  dan- 
gers in  the  calling  of  a  brakeman  are  very 
great,  he  assumes  the  risk  of  injury  there- 
from as  a  part  of  his  contract  of  employ- 
ment. Pratt  V.  Missouri  P.  R.  Co.  139  Mo. 
App.  502,  122  S.  W.  1125. 

As  a  general  rule,  a  servant  assumes  all 
risks  ordinarily  and  usually  incideht  to  the 
service  in  which  he  engages,  whether  they 
be  few  or  many,  small  or  great.  Roberts  v. 
Virginia-Carolina  Chemical  Co.  84  S.  C.  283, 
«6  S.  E.  298. 

7  Thus,  in  Waxahachie  Oil  Co.  v.  McLain, 
27  Tex.  Civ.  App.  334,  66  S.  W.  226,  the 
court  said:  "If  the  servant  knows  the  dan- 
ger, it  is  immaterial  whether  it  was  caused 
by   the  master's   negligence   or  otherwise." 

And  the  employee  assumes  the  risk  of  all 
dangers  obviously  incident  to  his  employ- 
ment, whether  the  employer  is  negligent  or 
free  from  negligence  in  exposing  him  to 
«uch  do  risers.     Bradbum  v.  Wabash  R.  Co. 


supra.  And  to  the  same  effect  was  the  de- 
cision in  Illinois  C.  R.  Co.  v.  Fitzpatrick, 
227  111.  478,  118  Am.  St.  Rep.  280,  81  N.  E. 
529. 

A  servant  assumes  all  the  risks  and  haz* 
ards  of  the  service  that  are  open  and  ap- 
parent to  him,  whether  they  are  necessa- 
rily incident  to  the  service  or  not.  United 
States  Cement  Co.  v.  Koch,  42  Ind.  App. 
251,  85  N.  E.  490. 

A  servant  assumes  all  the  risks,  however 
created,  of  which  he  knows,  or  which  he 
should  have  acquainted  himself  with.  Har- 
rison V.  Detroit,  Y.  A.  A.  &  J.  R.  Co.  137 
Mich.  78,  100  N.  W.  451. 

It  makes  no  difference  whether  the  place 
or  appliances  are  as  safe  as  can  be,  reason- 
ably safe  or  not  reasonably  safe,  provided 
the  servant  knows  the  lack  of  safety  and 
the  risk  he  runs  on  account  of  it.  Kenney 
V.  Meddaugh,  55  C.  C.  A.  115,  118  Fed.  209. 

The  principle  of  assumed  risk  is  inde- 
pendent of  the  negligence  of  the  employer 
or  the  contributory  negligence  of  the  em- 
ployee. Brouseau  v.  Kellogg  Switchboard  & 
Supply  Co.  158  Mich.  312,  27  L.R.A.(N.S.) 
1052,  122  N.  W.  620. 

"The  waiver  of  the  negligence  of  the  de- 
fendant," says  Mr.  Justice  Beck  in  Wells  v. 
Burlington,  C.  R.  &  N.  R.  Co.  56  Iowa,  520, 
9  N.  W.  364,  "places  the  case  in  the  same 
position  as  though  the  defendant  had  not 
been  negligent;  and  without  the  negligence 
of  the  defendant  there  can  be  no  recovery.-' 
This  statement  is  quoted  with  approval  in 
Tucker  v.  Northern  P.  Terminal  Co.  41  Or. 
82,  65  Pac.  426. 

The  introduction  at  this  point  of  cases 
holding  that  the  servant  may  assume  the 
risk  of  the  master's  negligence  may  be 
somewhat  illogical,  but  they  are  presented 
for  the  purpose  of  showing  one  very  fruit- 
ful cause  of  much  of  the  apparent  conflict 
in  the  cases. 

•  Rase  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  107  Minn.  260,  21  L.R.A.(N.S.)  138, 
120  N.  W.  360. 
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fact  that,  although  the  courts  do  not  al- 
ways expressly  find  that  the  master  was 
negligent  or  was  not  negligent,  neverthe- 
less it  is  fundamental  that  there  can  be 
no  recovery  unless  the  master  has  in  fact 
been  negligent,  and  that  the  expression 
"assumption  of  risk,"  as  applied  to  the 
otdinary  risks  of  the  service,  is  not  a  de- 
fense, but  is.  merely  a  convenient  mode  of 
expression,  and  is  only  an  equivalent  of  the 
statement  that  the  master  is  not  an  in- 
surer, and  is  not  liable  after  he  has  exei- 
cised  ordinary  care  for  the  protection  of 
his  servant. 


.r*u. 


Distinction  between  ordinary  and  extraoVdi- 

nary  risk's. 

Thus,  it  ^ill  readily  be  seen  that  the 
dangers  which  a  servant  may  incur  in  any 
employment  fall  nattirally  into  two  classes: 
First,  those  risks  which  are  not  created 
by  the  master's  negligence,  or  the  ordinary 
risks  of  the  service;  and  second,  those 
risks  which  are  created  by  his  negligence, 
or  extraordinary  risks.  Although  the  dis- 
tinction between  these  two  classes  of  risks 
is  frequently  not  noted  by  the  courts,  it 
is  clearly  recognized  and  discussed  in  many 
cades.9 

It  should  be  noted  at  this  point  that 
while  the  most  logical  classification  of  the 
risks  to  which  the  servant  is  exposed  di- 
vides them  into  the  two  classes  noted 
above,  viz.,  non-negligent  and  negligent 
risks,  some  authorities  have  divided  such 
risks  into  the  "known"  and  the  "unknown" 


risks,  and  the  Hervant,  according  to  then 
authorities,  assumes  the  known  risks,  bat 
does  not  assume  the  unknown  risks.    While 
the  result  arrived  at  in  t^eae  cases  is  sot 
materially  different  from  that  reached  by 
dividing  the   risks  into  the   negligent  asd 
the  non-negligent,  yet  such  a  .cassufication 
would  seem  to  be  illogical,,  since  it  com- 
bines  in   one   class   both    risks    for   which 
the  master  ifl.nott  in  any  way  responsible 
and  risks  for  which  he  is  prima  facie  li- 
able.    And  ^gain,  while   it  may  be  true, 
generally  speaking,  that  a  aeryant  may  be 
held,  as  -many  courta  say,  to  have  assttmed 
all  known  risks,  and  does  not  assume  im- 
known  risks,  yet  no:  court  goes  to  the  ex- 
tent of  holding  that  a-aervant  may  recover 
for  injuries  due  to  unknown  risks  if  the 
master,  also,  has  neither  actual  nor  con- 
structive knowledge  of  them,  for  then  he 
is  guilty  of  no  breach  of  duty,  to  the  ser- 
vant. -  Furthermore,   such    a    classification 
meets  with  difficulty  in*  matters  of  plead- 
ing, and   also   of   proof   for,   by  the  over- 
whelming weight  of  authority,  the  burden 
is  upon  the  servant  to  show  that  his  in- 
jury did  not  result  from  an  ordinary  risk 
of  the  service,  but  by  the   weight  of  au- 
thority the  burden  is  upon  the  master  to 
show    that    the    risk,    if    an    extraordinary 
one,    was    assumed    by    the    servant.     At- 
tention has  been  called  to  the  classification 
according  to  whether  the  risk  was  known 
or  unknown  for  the  sole  purpose  of  explain- 
ing some  cases  which  cannot  be  readily  ex- 
plained    according     to     the     classificatioo 
adopted  in  this  note.lO 


•  Choctaw,  O.  &  G.  R.  Co.  v.  Jones,  77 
Ark.  367,  4  L.R.A.(N.S.)  837,  92  S.  W.  244, 
7  A.  &  E.  Ann.  Cas.  430;  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Mangan,  86  Ark.  507,  11 Z  S. 
W.  168;  Chicago  &  N.  W.  R.  Co.  v.  Gillison, 
173  111.  264,  64  Am.  St.  Rep.  117,  50  N. 
E.  657;  Armour  v.  Clolkowska.  202  111.  144, 
f.6  N.  E.  ]037;  Schillinger  Bros.  Co.  v. 
Smith,  225  III.  74,  80  N.  E.  65;  Kolfski  v. 
Railroad  Supply  Co.  235  111.  146,  85  N.  E. 
274;  Sankey  v.  Chicago,  R.  I.  &  P.  R.  Co. 
118  Iowa,  39,  91  N.  W.  820;  Martin  v.  Des 
Moines  Edison  Light  Co.  supra;  Clark  v. 
.^olinson  County  Telcph.  Co.  137  Iowa,  81, 
114  N.  W.  554;  Rhoades  v.  Varney,  91  Me. 
222,  39  Atl.  552;  Frye  v.  Bath  Gas  &  Elec- 
Iric  Co.  94  Me.  17,  46  Atl.  804;  Maryland, 
D.  &  V.  R.  Co.  V.  Brown,  109  Md.  304,  71 
Atl.  1005;  Murphy  v.  New  York,  N.  H.  & 
H.  R.  Co.  187  Mass.  18,  72  N.  E.  330;  Knis- 
lev  V.  Pratt,  148  N.  Y.  372,  32  L.R.A.  367, 
42  N.  E.  986;  Whipple  v.  New  York,  N.  H. 
&  H.  R.  Co.  19  R.  I.  587,  61  Am.  St.  Rep. 
796,  35  Atl.  305;  Crandall  v.  New  York,  N. 
H.  &  H.  R.  Co.  19  R.  L  594,  35  Atl.  307; 
McGar  v.  National  &  P.  Worsted  Mills,  22 
R.  L  347,  47  Atl.  1092;  Texas  &  N.  0.  R. 
Co.  V.  Kelly,  98  Tex.  123,  80  S.  W.  79; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Mills^  49  Tex. 
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Civ.  App.  349,  108  S.  W.  480,  second  app^a! 
116  S.  W.  852;  Dumas  v.  Stone,  65  Vt  44!^ 
25  Atl.  1097;  Severance  v.  New  England 
Talc  Co.  72  Vt.  181,  47  AtL  833:  Norfolk 
&  W.  R.  Coi  v.  Ward,  90  Va.  687,  24  LJtA 
717,  44  Am.  St.  Rep.  946,  19  S.  E.  849; 
Nadau  v.  White  River  Lumber  Co.  76  Wis. 
120,  20^  Am.  St.  Rep.  29,  43  N.  W.  1135: 
Powell  V.  Ashland  Iron  &  Steel  Go.  98  Wis. 
35,  73  N.  W.  573. 

So,  in  Knisley  v.  Pratt,  supra,  the  court 
said  that  the  rule  as  to  the  risks  of  service, 
or  ordinary  risks,  is  entirely  distinct  from 
the  rule  of  obvious  risks. 

10  In  Hightower  v.  Gray,  36  Tex.  Crr. 
App.  674,  83  S.  W.  254,  the  court  said:  "A 
servant  assumes  the  ordinary  risks  incident 
to  the  particular  service  in  which  he  hns 
Voluntarily  engaged.  The  risks  here  re- 
ferred to  are  those  ordinarily  connected 
with  the  particular  work  in  which  the  serv- 
ant is  engaged,  and  with  which  it  will  be 
assumed  that  he  is  acquainted.  But  there 
are  other  risks,  which  may  not  be  incident 
to  the  business,  which  are  obvious,  that  ij^ 
such  as  are  manifest  to  observation,  wheth- 
er they  arise  from  the  nature  of  tiie  busi- 
ness, the  manner  in  which  it  is  conducted, 
or  the  use  of  improper  or  defective  ai^li- 
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The  "ordinary"  risks  of  the  service  are  ; 
best  defined  as  those  risks  wliich  remain 
after  the  master  has  used  all  reasonable 
care  to  remove  them,  and  do  not  include 
any  risk  or  hazard  due  to  the  master's 
negligence.^ 

Assumption  of  ordinary  risks. 

It  is  a  universal  rule  that  a  servant, 
by  his  very  act  of  entering  the  service, 
by  his  very  contract  of  employment,  as- 
sumes  these  ordinary  risks  of  the  service, 
and  if  he  is  injured  solely  because  of  them, 
he  cannot  recover.^' 

It  is  true  that  a  servant  may  recover 


even  if  injured  by  some  latent  danger,  un- 
known to  him,  which  cannot  be  removed  by 
the  master  by  the  exercise  of  ordinary  care, 
if  that  danger  is  known  to  the  latter,  and 
he  fails  to  inform  the  servant  of  it;  but, 
in  such  a  case,  the  recovery  is  not  based 
upon  the  mere  existence  of  the  danger,  but 
upon  the  master's  negligence  in  failing  to 
warn  the  servant,  so  that,  in  fact,  such  a 
risk  is  to  be  classed  with  those  extraordi- 
nary risks  created  by  the  master's  negli- 
gence. 

The  reason  why  ordinary  risks  of  the 
service  are  held  to  be  assumed  by  the  serv- 
ant by  his  contract  is  that  he  must  neces- 
sarily have  had  such  risks  in  mind  when 


a  noes.  The  same  factors  figure  in  both 
classes  of  cases,  because  both  rest  upon  the 
basis  that  it  is  negligence  to  expose  a  serv- 
ant to  a  danger  of  which  he  is  ignorant, 
and  it  is  not  negligence  to  expose  him  to  a 
clanger  of  which  he  has  knowledge.  The 
liability  of  the  master  turns  in  both  in- 
stances upon  the  knowledge  of  the  danger 
by  the  servant,  the  knowledge  being  pre- 
sumed in  the  one  case  and  necessary  to  be 
proved  in  the  othen  If  the  servant  actually 
knows  or  is  charged  with  knowledge  of  the 
risks  attending  his  master's  work,  he  as- 
sumes such  risks,  and  cannot  recover  for 
injuries  arising  from  such  risks.  All  that 
the  servant  can  demand  from  the  master 
is  that  he  shall  not  be  exposed  to  dangers 
unknown  to  him." 

11  Bunker  Hill  &  S.  Min.  &  Concentrating 
Co.  V.  Jones,  65  C.  C.  A.  363,  130  Fed.  813, 
writ  of  certiorari  denied  in  195  U.  S.  629, 
49  L.  ed.  352,  25  Sup.  Ct.  Rep.  787;  Ameri- 
can Sheet  &  Tin  Plate  Co.  v.  Urbanski,  89 
C.  C.  A.  91,  162  Fed.  91;  National  Enamel- 
ing 8l  Stamping  Co.  v.  Fagan,  115  111.  App. 
590;  Monongahela  River  Consol.  Coal  & 
Coke  Co.  V.  Hardsaw  (Ind.  App.)  79  N.  E. 
1062,  affirmed  on  rehearing  in  (Ind.)  77  N. 
E.  363;  Fitter  v.  Iowa  Teleph.  Co.   (Iowa) 

121  N.  W.  48;  Emporia  V.  Kowalski,  60  Kan. 
64,  71  Pac.  232;  Warren  v.  Jeunesse  (Kv.) 

122  S.  W.  862;  Roff  v.  Summit  Lumber  Co. 
119  La.  571,  44  So.  302;  Texas  &  N.  O.  R. 
Co.  V.  Kelly  and  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Mills,  supra;  Promer  v.  Milwaukee, 
J..  S.  &  W.  R.  Co.  90  Wis.  215,  48  Am.  St. 
Rep.  905,  63  N.  W.  90. 

The  master's  negligence  in  supplying  the 
physical  means  and  agencies  for  the  con- 
duct of  the  business  is  not  a  hazard  usually 
or  necessarily  attendant  upon  the  business. 
Hough  V.  Texas  &  P.  R.  Co.  100  U.  S.  213, 
25  L.  ed.  612. 

Ordinary  risks  are  such  as  remain  after 
the  master  has  used  all  reasonable  means 
to  eliminate  them.  Seley  v.  Southern  P. 
Co,  6  Utah,  319,  23  Pac.  761,  reversed  on 
other  grounds  in  152  U.  S.  145,  38  L.  ed. 
391,  34  Sup.  Ct.  Rep.  630. 

A  risk  which  the  master  has  created  by 
doing  or  permitting  something  to  be  done 
which  ought  not  to  have  been  done,  or  by 
28  L.R.A.(N.S.) 


omitting  some  precaution  which,  in  the  ex^ 
ercise  cS  ordinary  care,  ought  to  have  been 
taken,  cannot  be  regarded  as  one  of  the 
ordinary  risks  of  any  employment.  George 
V.  Clark,  29  C.  C.  A.  374,  56  U.  S.  App.  505, 
85  Fed.  608.  ^ 

The  risks  which  are  not  obvious  or  ap-' 
parent  to  ordinary  observation,  that  the 
employee  assumes,  are  such  perils  only  as 
exist  after  the  master  has  used  due  care 
to  guard  the  former  against  danger.  Mil- 
ler V.  Missouri,  K.  &  T.  R.  Co.  95  C.  C.  A. 
06,  169  Fed.  667. 

Known  dangers  which  can  be  obviated  by 
the  exercise  of  reasonable  care  are  not  such 
as  are  incident  to  the  business.  Schcrmer- 
hom  V.  Glens  Falls  Portland  Cement  Co 
94  App.  Div.  600,  88  N.  Y.  Supp.  407. 

Defects  are  not  ordinary  risks  .of  the 
service.  American  Smelting  &  Ref.  Co.  v. 
McGee,  84  C.  C.  A.  573,  157  Fed.  69. 

Risks  which  ought  not  to  have  existed, 
and  which  would  not  have  existed  but  for 
the  master's  negligence,  are  not  included  in 
the  risks  assumed  as  ordinarily  incident  to 
the  employment.  Dumas  v.  Stone  and  Sev- 
erance V.  New  England  Talc  Co.  supra. 

By  the  expression,  "risk  ordinarily  inci- 
dent to  the  work,"  is  meant  a  risk  of  injury 
that  does  not  grow  out  of  an  act  of  negli- 
gence on  the  part  of  the  master.  Freeman 
V.  Fuller   (Tex.  Civ.  App.)   127  S.  W.  1194. 

WA  servant  is  conclusively  presumed  to 
have  assumed  the  ordinary  risks  of  the  em- 
ployment. This  is  a  part  of  his  contract 
of  service.  Schroder  v.  Montana  Iron 
Works,  S8  Mont.  474,  100  Pac.  619. 

And  in  Ross  v.  Chicago,  R.  I.  &  P.  R. 
Co.  243  111.  440,  90  N.  E.  701,  the  court 
said:  "The  usual  and  ordinary  dangers  in- 
cident to  the  service  are  assumed  by  the 
contract  of  hiring.  One  entering  into  an 
employment  which  is  necessarily  more  of 
less  dangerous  is  held  to  take  those  dangers 
into  consideration  in  making  his  contract  to 
work,  and  for  an  injury  received  from  such 
dangers,  the  servant  cannot  recover." 

And  in  Martin  v.  Des  Moines  Edison 
Light  Co.  131  Iowa,  724,  106  N.  W.  359, 
the  court  said:  "When  a  servant  enters 
the  employment  of  a  master,  he  is  pre- 
sumed   to    have    taken    into    consideration 
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he  made  his  contract,  and  that  his  com- 
pensation was  fixed  in  reference  thereto.^ 

But  the  assumption  of  risks  by  virtue 
merely  of  the  contract  of  employment  does 
not,  according  to  the  generally  accepted  rule, 
extend  beyond  the  "ordinary''  risks  of  the 
employment;  in  other  words,  the  servant 
does  not,  merely  by  entering  the  employ- 
ment, assume  the  extraordinary  risks  cre- 
ated by  the  master's  negligence.^* 

A  few  cases,  particularly  in  Massachu- 
setts, do  hold  that  if,  on  entering  the  em- 
ployment, the  servant  knows  that  the  mas- 


ter is  in  some  way  negligent  in  the  con- 
duct of  his  business,  or  in  respect  to  tfas 
place,  appliances,  and  tools,  the  servant  will 
be  considered  as  making  his  contract  with 
reference  to  such  negligence.^  This  viev, 
however,  is  against  the  great  weight  of 
authority. 

Assumption   of  extraordinary   xisks. 

It  thus  appearing  that,  according  to  the 
general  rule,  the  servant  does  not,  by  his 
contract  of  employment,  it«»iwM»  the  risk 


such  danger  and  exposure  to  injury  as  is 
naturally  incident  to  or  connected  with 
such  service,  even  when  the  master  has 
exercised  all  reasonable  care  for  his  serv- 
ant's   safety." 

IS  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross, 
112  U.  S.  377,  28  L.  ed.  787,  5  Sup.  Ct.  Rep. 
184;  Hayden  v.  Smithville  Mfg.  Co.  29 
Conn.  648 ;  Cumberland  &  P.  R.  Co.  v.  State, 
44  Md.  283;  Sherman  v.  Rochester  &  S.  R. 
Co.  17  N.  Y.  156;  Stager  v.  Troy  Laundry 
Co.  38  Or.  480,  53  L.RA..  459,  63  Pac.  645; 
Noyes  v.  Smith,  28  Vt.  59,  65  Am.  Dec.  222; 
Cooper  V.  Pittsburgh,  C.  &  St.  L.  R.  Co.  24 
W.  Va.  37. 

I*  A.  L.  Clark  Lumber  Co.  v.  Northcutt 
(Ark.)  129  S.  W.  88;  Rex  v.  Pullman's 
Palace  Car  Co.  2  Marv.  (Del.)  337,  43  Atl. 
246;  Chicago  &  N.  W.  R.  Co.  v.  Gillison,  173 
111.  264,  64  Am.  St.  Rep.  117,  50  N.  E.  657; 
Schillinger  Bros.  Co.  v.  Smith,  225  111.  74, 
20  N.  E.  65;  Sankey  v.  Chicago,  R.  I.  & 
P.  R.  Co.  118  Iowa,  39,  91  N.  W.  820;  Mar- 
tin V.  Des  Moines  Edison  Light  Co.  131 
Iowa,  724,  106  N.  W.  359;  Rhoades  v.  Var- 
ney,  91  Me.  222,  39  Atl.  552;  Frye  v.  Bath 
Clas  &  Electric  Co.  94  Me.  17,  46  Atl.  804; 
Maryland,  D.  &  V.  R.  Co.  v.  Brown,  109 
Md.  304,  71  Atl.  1005;  Murphy  v.  New 
York,  N.  H.  &  H.  R.  Co.  187  Mass.  18,  72 
N.  E.  330;  Grimm  v.  Omaha  Electric  Light 
&  P.  Co.  79  Neb.  387,  112  N.  W.  620,  114 
N.  W.  769;  Anderson  v.  Milliken  Bros.  123 
App.  Div.  614,  108  N.  Y.  Supp.  61;  Interna- 
tional &  G.  N.  R.  Co.  V.  Meehan  (Tex.  Civ. 
App.)  129  S.  W.  190;  Promer  v.  Milwaukee, 
L.  S.  &,  W.  R.  Co.  supra. 

The  very  expression,  risks  naturally  in- 
cident to  or  inherent  in  the  employment," 
exclude  ex  vt  termini  the  idea  of  negligence. 
Martin  v.  Des  Moines  Edison  Light  Co. 
supra. 

So,  in  Klofski  v.  Railroad  Supply  Co.  236 
III.  140,  86  N.  E.  274,  the  court  said:  *'The 
master's  negligence  is  not  an  ordinary  and 
usual  risk  of  the  employment,  hence,  the 
servant  does  not  assume  dangers  arisin;:^ 
therefrom  by  liis  contract  of  hiring,  but  the 
servant,  knowing  of  such  nejijligence,  may 
nssume  the  risk,  and  in  such  case  he  as- 
sumes it  because  he  knows  of  it,  and  not 
because  it  is  an  ordinary  one." 

There  is  no  implied  contract  arising  out 
of  a  contract  of  service  that  the  servant 
shall  take  the  risk  of  tlie  master's  ne^i^li- 
gence.  Anthony  v.  Lccrot,  105  N.  Y.  591, 
12  N.  E.  561. 
28  L.R.A.(N.S.) 


The  master's  negligence  is  not  a  haxard 
which  the  servant,  in  legal  oontemplation, 
is  presumed  to  assume  by  his  contract  of 
employment.  Hawley  v.  Chicago,  B.  &  Q. 
R.  Co.  66  C.  C.  A.  216,  133  Fed.  150. 

M  Thus,  in  Bagley  v.  Wonderland  Co.  205 
Mass.  238,  91  N.  £.  317,  the  court  said  that 
the  doctrine  of  contractual  assumption  of 
risk  did  not  apply,  for  the  reason  that  the 
defective  conditions  had  come  into  exist- 
ence sinee  the  servant's  contract  of  employ- 
ment. 

So,  in  Silvia  v.  New  York,  N.  H.  ft  H.  R. 
Co.  203  Mass.  519,  89  N.  E,  1061,  the  court 
said  that  if  there  was  negligence  of  the  de- 
fendant or  its  superintendent,  there  was  n<i 
contractual  assumption  of  risk  by  the 
plaintiff,  for  he  could  not  have  contem- 
plated when  he  entered  the  service  that 
there  would  be  such  negligence. 

By  the  terms  of  the  employment,  tho 
servant  accepted  the  permanent  appiianixs 
as  he  found  them.  Griffin  v.  Joseph  Ro&i 
Corp.  204  Mass.  477,  90  N.  E.  926. 

So,  in  Arnold  v.  Harrington  Cutlerv  Co. 
189  Mass.  549,  76  N.  E.  194,  where  a 'serv- 
ant employed  in  a  cutlery  factory  was  in- 
jured by  being  struck  by  a  splinter  flying 
from  the  steel  upon  which  he  was  at  work, 
due  to  the  fact  that  the  master  was  usir.^ 
an  unfit  quality  of  steel,  the  court  said 
"There  is  no  ground  for  the  contention  that 
he  assumed  the  risk  of  such  an  accident. 
There  was  no  contractual  assumption  of 
the  risk,  for  the  contract  of  employmeni 
had  no  reference  to  the  U5^  of  this  kind  of 
steel;  and  there  was  no  subsequent  assump- 
tion of  the  risk,  for  it  cannot  be  snid  a$  s 
matter  of  law  that  he  knew  and  appreciat- 
ed the  risk." 

And  in  Mahoney  v.  Dore,  155  Mass.  519. 
30  N.  E.  366,  the  court  adopted  the  viev 
that,  by  his  contract  of  employment,  thr 
servant  assumes  not  only  the  ordinarj 
risks  of  the  service,  but  also  the  risks  of 
defects  in  the  places  and  appliances  wbicii 
existed  at  that  time. 

The  servant,  by  entering  the  service  o' 
the  master,  assumes  all  known  or  apparent 
risks  which  are  incident  to  it,  however  dan- 
gerous the  service  may  be,  even  if  it  mijrh: 
be  conducted  more  safelv  bv  the  eTiolovf. 
Mundle  v.  Hill  Mfg.  Co.  86  Me.  400,  30  At'. 
16;  Frye  v.  Bath  Gas  &  Electric  Co.  supra. 

"Obvious    imperfections    in    methods   oi 
machinery,  existing  at  the  time  of  the  em 
ployment,  cannot  be  made  the  basis  of  a 
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of  dangers  creaUd  by  the  master's  negli- 
gence, the  question  then  arises,  When,  if 
ever,  does  the  servant  assume  such  risks  ?16 

Any  breach  of  the  master's  primary  du- 
ties to  the  servant,  such  as  a  failure  to 
use  due  care  in  furnishing  a  reasonably 
safe  place  and  appliances  or  tools,  renders 
the  master  prima  facie  liable  to  his  serv- 
ant for  any  injuries  proximately  caused 
thereby.  Such  is  the  unquestioned  rule, 
universally  recognized  at  the  present  time. 
The  converse  of  this  proposition,  viz.,  that  a 
servant  does  not  prima  facie  assume  the 
risks  of  dangers  created  by  the  master's 
negligence  to  perform  his  primary  obliga- 
tions to  the  servant,  has  also  been  stated 
BO  frequently  as  to  become  axiomatic.^? 

But  such  liability  of  the  master  is  only 
prima  facie,  and  may  be  rebutted,  and  is 
rebutted,  according  to  practically  every  de- 
cision in  which  the  question  is  expressly 
before  the  court  and  adjudicated  by  it  (with 
the  exception  of  decisions  in  Missouri  and 
North  Carolina),  by  proof  that  the  ser- 
vant, with  actual  or  constructive  knowledge 
of  the  defects,  and  an  appreciation  of  the 
dangers,  entered  or  continued  in  the  em- 
ployment without  complaint  of  the  defects, 
and  without  any  promise  on  the  part  of  the 
master  to  remedy  them.  By  so  entering 
or  remaining  in  the  service  with  such 
knowledge  of  the  defects,  the  servant  is 
held  to  have  assumed  the  risk  of  such  de- 
fects, even  though  they  are  the  result 
of  the  master's  violation  of  his  duty. 


— the  two  senses  in  which  the  term  is  used. 

Such  an  assumption  of  risk  is  clearly 
distinct  from  that  assumption  of  the  risk 
of  the  ordinary  dangers  which  was  dis- 
cussed in  the  early  part  of  the  note.  As- 
sumption of  risk,  as  applied  to  the  ordinary 
risks  of  the  service,  is  merely  a  rhetorical 
phrase  used  to  connote  the  idea  that  the 
master  is  not  an  insurer  against  injuries 
resulting  from  dangers  which  cannot  be 
removed  by  the  exercise  of  due  care  upon 
his  part.  In  the  second  sense,  assump- 
tion of  risk  has  a  vastly  different  signifi- 
cance; it  implies  negligence  on  the  part 
of  the  master  and  a  prima  facie  liability, 
but  it  also  implies  a  waiver  of  the  ef- 
fects of  that  negligence  if  it  injures  the 
servant.  It  is  an  affirmative  defense  to  re- 
but that  prima  facie  liability  due  to  proof 
of  the  master's  negligence. 

Assumption  of  risk  in  the  first  sense  is 
not  a  distinct  proposition  of  law,  but  mere- 
ly a  mode  of  expression  which  adds  noth- 
ing distinctive.  In  the  second  sense  it  is 
one  of  the  fundamental  principles  of  the 
law  of  master  and  servant,  and  is  relied 
upon  by  the  master  to  relieve  himself  from 
the  prima  facie  liability  arising  from  his 
negligence  more  than  is  any  other  defense 
which  is  open  to  him.^^ 

As  a  natural  result  of  this  use  of  the 
phrase  "assumption  of  risk"  in  two  senses 
so  entirely  distinct,  much  confusion  has 
arisen.19     It   is   to   be   regretted   that,   on 


liability  in  favor  of  an  employee  who  suf- 
fers an  injury  in  the  course  of  his  employ- 
ment, for  the  reason  that  the  employer  has 
a  right  to  have  and  use  imperfect  methods 
and  tools,  and  to  ask  others  to  enter  his 
employ  to  aid  him  in  such  use,  and  that  in 
.so  doing  he  does  not  undertake  to  insure 
the  en»plovee."  Rajjon  v.  Toledo,  A.  A.  & 
N.  M.  a.  Co.  97  Mich.  265,  37  Am.  St.  Rep. 
366,  5i<  N.  W.  612.  It  will  be  noted  that 
this  vi^w  is  similar  to  that  taken  in  the 
Massachusetts  decisions. 

Dean  Huffcutt,  in  his  work  on  Agency, 
adopted  the  view  that,  so  far  as  defects  and 
dangers  which  existed  at  the  commence- 
ment of  the  service  were  concerned,  the 
servant's  assumption  of  risk  was  based  up- 
on the  contract;  but  that  his  assumption 
of  any  dangers  thereafter  created  by  the 
negligence  of  the  master  was  based  upon 
the  maxim.  Volenti  non  fit  injuria.  In 
many  respects  this  appears  to  be  a  logical 
view,  but,  as  is  shown  by  the  court  in  Rase 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
107  Minn.  260,  21  L.R.A.(N.S.)  138,  120  N. 
W.  360,  although  it  has  some  judicial  sanc- 
tion, it  has  not  been  enforced  with  any  con- 
siderable degree  of  unanimity  or  consist- 
ency, and  does  not  avail  to  solve  the  diffi- 
culty of  the  servant's  assumption  of  risk 
where  the  master  has  violated  some  statu- 
tory duty. 
28  L.R.A.(N.S.) 


16  In  Hawley  v.  Chicago,  B.  &  Q.  R.  Co. 
supra,  the  court,  after  making  the  general 
assertion  that  the  master's  negligence  is 
not  a  hazard  which  the  servant,  in  legal 
contemplation,  is  presumed  to  risk,  said 
that  it  was  very  clear  that  the  decedent 
did  not,  on  entering  the  service,  assume  the 
risk-  of  injury  from  the  hazard  which  had 
been  created  by  the  master's  negligence,  but 
added  significantly:  **When,  if  ever,  did  hft 
assume  it?" 

17  1  Labatt,  Mast.  &  S.  p.  620. 
"Thus,  in  Duflfey  v.  Consolidated  Block 

Coal  Co.  (Iowa)  —  L.R.A.(N.S.)  — ,  124 
N.  W.  609,  the  court  said:  "In  the  first  form 
herein  indicated,  a  specific  pleading  of  as- 
sumption of  risk  of  the  ordinary  dangers  in- 
cident to  an  employment  is  a  mere  amplifi- 
cation of  the  general  denial,  and  adds  noth- 
ing to  it  in  a  legal  sense.  In  the  second 
form  herein  indicated,  it  is  an  affirmative 
defense,  and  must  be  specifically  pleaded 
as  such." 

19  In  speaking  of  the  necessity  of  pleading 
assumption  of  risk,  the  court  in  Martin  v. 
Des  Moines  Edison  Light  Co.  131  Iowa,  724,. 
106  N.  W.  359,  said:  "The  very  common  use 
of  this  phrase  with  reference  to  two  wider 
ly  difTerent  legal  propositions  is  doubtless, 
responsible  for  the  confusion  here  existing. 
When  a  servant  enters  the  employment  of 
a  master,  he  is  presumed  to  have  taken  into 
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the  one  hand,  the  phraee  lends  itself  so 
readily,  in  a  rhetorical  way,  to  express 
the  condition  in  which  the  servant  is  placed 
where  the  master  has  not  been  negligent, 
and  that,  on  the  other  hand,  it  has  a  pe- 
culiar, distinctive,  technical  meaning,  em- 
bodying a  special  affirmative  defense  which 
relieves  the  master  from  the  consequences 
of  his  negligence.  And  it  is  perhaps  even 
more  to  be  regretted  that  the  term  is  so 
often  used  with  no  explanation  as  to  which 
meaning  is  intended.  The  term'  has  so 
often  been  used  in  the  first  sense,  merely 
connoting  the  idea  that  the  master  is  not 
prima  facie  liable,  that  it  is  perhaps  too 
much  to  hope  that  it  may  come  to  be  used 
solely  to  designate  the  affirmative  defense; 
but  it  is  to  be  hoped  that  more  courts 
will  follow  the  example  of  the  Iowa  court. 


and  designate  the  sense  in  which  the  term 
is  used,  in  some  distinctive  manner.^ 

In  many  cases,  as  was  shown  in  note  9, 
the  distinction  between  ordinary  and  ex- 
traordinary risks  is  noted,  but  unfortunate- 
ly, the  courts  seldom  go  further,  and  point 
out  the  very  vital  distinction  between  the 
phrase  "assumption  of  risk"  as  applied  to 
ordinary,  and  as  applied  to  extraordinary, 
risks.  But  the  distinction  between  the  two 
uses  of  the  term  has  been  carefully  drawn 
and  very  clearly  stated  in  some  ca8es.<i 

— knowledge  as  an  element  of  assumption 
of  extraordinary  risks. 

Assumption  of  risk  in  the  sense  of  an 
affirmative  defense  relied  upon  by  the  mas- 
ter  to   relieve   himself    from    liability   for 


consideration  such  danger  and  exposure  to 
injury  as  is  naturally  incident  to  or  con- 
nected with  such  service,  even  when  the 
master  has  exercised  all  reasonable  care  fur 
his  servant's  safety.  .  .  .  This  so-called 
'assumption  of  risk'  inheres  in  the  contract 
of  employment  or  in  the  relation  of  master 
and  servant,  and  need  never  be  pleaded  as 
a  defense.  A  simple  denial  of  the  charge 
of  negligence  raises  the  question  of  this  as- 
sumption sufficiently  for  all  purposes  of  the 


i» 


case. 

MSee  quotation  from  Martin  v.  Des 
Moines  Edison  Light  Co.  supra,  note  19,  and 
from  Dufltey  v.  Consolidated  Block  Coal  Co. 
infra,  note  21. 

•iThus,  in  Duffey  v.  Consolidated  Block 
Coal  Co.  (Iowa)  --  L.R.A.(N.S.)  — ,  124 
N.  W.  609,  the  court  said:  "The  term  'as- 
sumption of  risk'  has  come  to  be  used  in  a 
twofold  sense.  It  is  often  said  that  an  em- 
ployee assumes  the  ordinary  risk  that  is  in- 
cident to  his  employment.  This  form  of  as- 
sumption of  risk  is  often  pleaded  by  de- 
fendants in  personal  injury  cases,  although 
it  is  quite  unnecessary  to  do  so.  Assump- 
tion of  risk  in  its  true  sense  has  reference 
lo  those  risks  arising  out  of  the  negligence 
of  tlie  master,  when  such  negligence  is 
known  to  the  employee,  and  the  danger 
therefrom  appreciated  by  him." 

One  of  the  most  comprehensive  statements 
as  to  assumption  of  risk,  embracing  the  ap- 
plication of  the  doctrine  in  both  meanings 
of  the  term,  is  made  in  Rigsby  v.  Oil  Well 
Supply  Co.  115  Mo.  App.  297,  91  S.  W.  460, 
where  the  court  said:  "The  servant,  upon 
entering  the  service  of  the  master,  implied- 
ly assumes,  by  his  contract  of  hire,  for  the 
same  compensation,  the  hazards  which  re- 
sult from  such  risks  as  are  ordinarily  inci- 
dent to  the  employment  in  which  he  engages, 
and  in  addition  to  these  risks,  ordinarily 
incident,  etc.,  he  also,  either  by  entering  or 
continuing  in  the  service,  and  using,  without 
complaint,  defective  machinery  or  appli- 
ances, or,  without  complaint,  continuing 
to  labor  in  an  unsafe  or  dangerous  place, 
assumes  the  risk  of  such  defective  machin- 
ery or  appliances  or  unsafe  or  dangerous 
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place,  provided  he  knew  not  only  that  the 
machinery  or  appliances  were  defective  or 
the  place  unsafe,  but  also  knew  and  under- 
stood and  appreciated  the  dangers  which 
were  liable  to  result  therefrom." 

And  in  Denver  &  R.  G.  R.  Co.  v.  Burchard, 
35  Colo.  539,  86  Pac.  749,  9  A.  &  £.  Ann. 
Cas.  994,  the  court  made  this  same  distinc- 
tion, saying  that  they  were  there  consider- 
ing the  question  of  assumption  of  risk  in 
case  the  defendant  was  negligent,  and  not 
the  case  of  the  risk  of  danger  of  an  appli- 
ance, which  every  employee  assumes. 

So,  in  Choctaw,  O.  &  G.  R.  Co.  v.  Jones, 
77  Ark.  367,  4  L.R:A.(N.S.)  837,  92  S  W. 
244,  7  A.  &  E.  Ann.  Cas.  430,  the  court  eaid 
that  in  the  application  of  the  doctrine  of 
assumption  of  risk  a  distinction  must  be 
made  between  those  cases  where  the  injtirr 
is  due  to  one  of  the  ordinary  risks  of  the 
service,  and  when  it  is  due  to  some  altered 
condition  of 'the  service  caused  by  the  negli- 
gence of  the  master.  If  the  servant  nei'li- 
gently  fails  to  inform  himself  of  the  ordi- 
nary risks  of  the  service,  he  will  still  be 
held  to  have  assumed  them;  but  he  is  not 
presumed  to  know  the  risks  and  dangers 
caused  by  the  negligence  of  the  master 
which  change  the  conditions  of  the  servic<>. 
Nevertheless,  if  he  realizes  the  danger,  and 
elects  to  go  ahead  and  expose  himself  to  it 
although  he  acts  with  the  greatest  care,  be 
may,  if  injured,  be  held  to  have  assumed 
the  risk. 

And  in  Ross  v.  Chicago,  R.  I.  A  P.  R.  Ca 
243  111.  440,  90  N.  E.  701,  the  court  said: 
"The  usual  and  ordinary  dangers  incident 
to  the  service  are  assumed  by  the  oontratt 
of  hiring.  One  entering  into  an  employ- 
ment which  is  necessarily  more  or  less  dan- 
gerous is  held  to  take  those  dangers  into 
consideration  in  making  his  contract  to 
work,  and  for  an  injury  received  from  such 
dangers  the  servant  cannot  recover.  There 
is,  moreover,  another  class  of  dangers  which 
the  servant  assumes,  not  because  they  ver^ 
in  contemplation  at  the  time  of  hiring,  bot 
because  the  servant,  having  obtained  knovl 
edge  of  the  existence  of  such  danger  after 
he  is  employed,  elects  to  continue  withont 
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bis  negligenoe  is  dependent  -wholly  upon 
the  knowledge,  actual  or  constructive,  of 
the  servant  of  the  existence  of  the  danger.SS 


And  without  knowledge  of  the  extraordi- 
nary danger  there  can  be  no  assumption 
of  risk.M 


complaint,  or  promise  of  his  employer  to  re- 
move the  danger  after  the  servant  obtains 
such  knowledge.  This  branch  of  the  rule 
seems  to  rest  upon  a  species  of  waiver,  and 
is  expressed  by  the  maxim.  Volenti  non  fit 
injuria" 

"As  to  servant's  assumption  of  risk  of 
dangers  created  by  the  master's  negligence 
which  might  have  been  discovered  by  the 
exercise  of  ordinary  care  on  the  part  of  the 
servant,  see  note  to  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Birch,  post,  1260. 

The  doctrine  of  assumption  of  risk  rests 
on  intelligent  acquiescence  with  knov^ledge 
of  danger  and  appreciation  of  the  risks. 
Rase  V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  supra. 

One  of  the  first  principles  of  assumption 
of  risk  is  knowledge  of  the  danger.  Mallay 
V.  Kelly-Atkinson  Constr.  Co.  144  111.  App. 
226,  affirmed  in  240  111.  102,  88  N.  £.  234. 

So,  in  Silvia  v.  New  York,  N.  H.  &  H.  R. 
Co.  203  Mass.  619,  89  N.  E.  1061,  the  court 
says  that  there  is  no  contractual  assump- 
tion of  risk  of  the  negligence  of  the  master 
or  his  superintendent,  but  that  an  assump- 
tion of  risk  of  such  negligence  is  wholly  de- 
pendent upon  the  servant's  knowledge  of 
the  danger. 

The  doctrine  of  assumed  risk  applies,  and 
is  limited  in  its  application,  to  dangers 
which  the  servant  knows  or  ought  to  know. 
McDonald  v.  Champion  Iron  k  Steel  Co.  140 
Mich.  401,  103  N.  W.  829;  Bradburn  v.  Wa- 
bash R.  Co.  134  Mich.  675,  96  N.  W.  929; 
De  Kal lands  v.  Washtenaw  Home  Teleph. 
Co.  153  Mich.  26,  116  N.  W.  564,  15  A.  &  E. 
Ann.  Cas.  693. 

The  doctrine  of  assumption  of  risk  is 
wholly  dependent  upon  the  servant's  knowl- 
edge, actual  or  constructive,  of  the  dangers. 
Millen  v.  Pacific  Bridge  Co.  51  Or.  538,  95 
Pac.  196. 

« Union  P.  R.  Co.  v.  O'Brien,  161  U.  S. 
451,  40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Benton,  65 
C.  C.  A.  660,  132  Fed.  460;  McGlynn  v. 
Brodie,  31  Cal.  376;  Gisson  v.  Schwabacher, 
99  CaL  419,  34  Pac.  104;  Higgins  v.  Wil- 
liams, 114  Cal.  176,  46  Pac.  1041;  Ft. 
Wayne  v.  Christie,  156  Ind.  172,  69  N.  E. 
385;  Standard  Oil  Co.  v.  Fordeck,  34  Ind. 
App.  181,  71  N.  W.  163;  Smart  v.  Louisiana 
Electric  Light  Co.  47  La.  Ann.  869,  17  So. 
346;  Wagner  v.  Boston  Elev.  R.  Co.  188 
Mass.  437,  74  N.  E.  919;  Moylon  v.  D.  S. 
McDonald  Co.  188  Mass.  499,  74  N.  E.  929; 
Kerrigan  v,  Chicago,  M.  &  St.  P.  R.  Co.  86 
Minn.  407,  90  N.  W.  976 ;  Young  v.  Boston 
&  M.  R.  Co.  69  N.  H.  356,  41  Atl.  268; 
Kotera  v.  American  Smelting  &  Ref.  Co. 
80  Neb.  648,  114  N.  W.  945;  Leazotte  v. 
Boston  4  M.  R.  Co.  70  N.  H.  6,  45  Atl.  1084; 
Edwards  v.  Tilton  Mills,  70  N.  H.  674,  60 
Atl.  102;  Hickey  v.  Taaffe,  106  N.  Y.  26, 
12  N.  E.  286 ;  Eastland  v.  Clarke,  166  N.  Y. 
420,  70  L.R.A.  751.  59  N.  E.  202;  Welle  v. 
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Celluloid  Co.  175  N.  Y.  401,  67  N.  E.  609; 
Murtaugh  v.  New  York  C.  &  H.  R.  R.  Co.  49 
Hun,  456,  3  N.  Y.  Supp.  483;  Walker  ▼. 
Newton  Falls  Paper  Co.  Ill  App.  Div.  19, 
97  N.  Y.  Supp.  621;  Elms  v.  Southern 
Power  Co.  79  N.  C.  602,  60  S.  E.  1110; 
Meehan  v.  Great  Northern  R.  Co.  13  N.  D. 
432,  101  N.  W.  183;  Wagner  v.  Portland,  40 
Or.  389,  60  Pac.  985,  67  Pac  300;  Doyle  v. 
Pittsburg  Waste  Co.  204  Pa.  618,  54  Atl. 
363;  Bartholomew  v.  Kemmerer,  211  Pa. 
277,60  Atl.  908;  Esher  ▼.  Mineral  R.&Min. 
Co.  28  Pa.  Super.  Ct.  387;  Missouri,  K.  & 
T.  R.  Co.  v.  Milam,  20  Tex.  Civ.  App.  688, 

60  S.  W.  417 ;  San  Antonio  &  A.  P.  R.  Co. 
▼.  Waller,  27  Tex.  Civ.  App.  44,  66  S.  W. 
210;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Darby,  28 
Tex.  Civ.  App.  413,  67  S.  W.  446 :  Smith  v. 
Buffalo  Oil  Co.  41  Tex.  Civ.  App.  267,  91  S. 
W.  383;  Carbine  v.  Bennington  k  R.  R.  Co. 

61  Vt.  348,  17  Atl.  491 ;  Drown  v.  New  Eng- 
land Teleph.  &  Teleg.  Co.  80  Vt.  1,  66  Atl. 
801;  Bolton  V.  Ovitt,  80  Vt.  362,  67  Atl. 
881;  McDuffee  v.  Boston  &  M.  R.  Co.  81  Vt. 
52,  130  Am.  St.  Rep.  1019,  6p  Atl.  124; 
Truckers'  Mfg.  &  Supply  Co.  v.  White,  108 
Va.  147,  60  S.  E.  630;  McDannald  v.  Wash- 
ington &  C.  River  R.  Co.  31  Wash.  585,  72 
Pac.  481;  Young  v.  O'Brien,  36  Wash.  570, 
79  Pac.  211;  Peterson  v.  Sherry  Lumber  Co. 
90  Wis.  83,  62  N.  W.  948 ;  Relyea  v.  Toma- 
hawk Pulp  &  Paper  Co.  110  Wis.  307,  85  N. 
W.  960;  Nix  v.  C.  Reiss  Coal  Co.  114  Wis. 
493,  90  N.  W.  437;  Hocking  v.  WindHor 
Spring  Co.  125  Wis.  676,  104  N.  W.  706. 

The  doctrine  that  a  servant  who  has  no 
knowledge,  actual  or  constructive,  of  an 
extraordinary  risk,  is  not  chargeable  with 
its  assumption,  is  applied  in  every  jurisdic- 
tion where  the  principle  of  the  common  law 
is  recognized.    1  Labatt,  Mast,  k  S.  638. 

And  in  Mumford  v.  Chicago,  R.  I.  &  P.  R. 
Co.  128  Iowa,  685,  104  N.  W.  1135,  the  court 
said:  "The  entire  doctrine  of  waiver  or  as- 
sumption of  risk  is  based  upon  knowledge, 
actual  or  implied,  and  consent,  or  the 
equivalent  thereof;  that  is  to  say,  if  the 
injured  party,  in  the  exercise  of  ordinary 
care,  should  have  known  of  the  defect,  he  in 
law  is  held  to  a  knowledge  thereof.  If  with 
knowledge,  actual  or  implied,  he  continues 
in  his  master's  employ  without  protest  and 
promise  of  repair,  he  is  held  to  hav#  acqui- 
esced in,  consented  to,  and  assumed  the  risk. 
But  without  this  knowledge,  actual  or  im- 
plied, there  can  be  no  waiver." 

An  essential  prerequisite  to  the  right  of 
recovery  is  the  fact  that  the  defect  in  the 
machinery  was  unknown  to  the  servant. 
King  V.  Morgan,  48  C.  C.  A.  607,  109  Fed. 
446. 

The  servant  must  have  knowledge  of  the 
master's  negligence  in  order  to  assume  it. 
Hartley  v.  Chicago  k  A.  R.  Co.  197  111.  440, 
64  N.  E.  382. 

In  order  to  assume  the  risk  created  by  the 
master's  negligence,  the  servant  must  have 
positive  knowledge  or  reasonable  means  of 


1224 


NOTE  TO  SCHEURER  v.  BANNER  RUBBER  CO. 


But  it  makes  no  difference  whether  the 
defect  existed  at  the  commencement  of 
the  employment,  or  arose  thereafter.** 

A  few  judicial  statements  embodying  the 
rule  as  to  assumption  of  risk  in  the  sec- 
ond sense  will  be  cited,  but  it  is  to  be 
noted  that  almost  innumerable  cases  stat- 


ing the  rule  or  applying  it  maj  be  found 
in  every  jurisdiction  with  the  exception  of 
Missouri  and  North  Carolina,  and  it  may 
be  added  that  even  in  these  jurisdictions 
there  may  be  found  some  earlj  decisions 
asserting  and  applying  the  general  rule.K 
In  a  number  of  cases,  it  is  said  that,  as 


positive  knowledge  of  it.  Dorsey  v.  Phillips 
&  C.  Constr.  Co.  42  Wis.  683. 

Assumption  of  risk  implies  knowledge  of 
danger.  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Walker,  41  Ind.  App.  688,  84  N.  E.  730. 

The  servant  must  have  actual  or  construc- 
tive knowledge.  iStevens  v.  United  Gas  & 
Electric  Co.  73  N.  H.  169,  70  L.R.A.  119,  60 
Atl.  848. 

Whether  or  not  a  risk  is  assumed  depends 
upon  wliether  or  not  it  is. known.  San  An- 
tonio &  A.  P.  R.  Co.  v.  Williams  (Tex.  Civ. 
App.)   62  S.  W.  89. 

8*  The  servant  assumes  not  only  the  ordi- 
nary risks  incidental  to  the  employment,  but 
as  well  all  risks  arising  and  becoming 
known  to  liim  during  his  service.  Andrecsik 
V.  New  Jersey  Tube  Co.  73  N.  J.  L.  664,  4 
L.R.A.(N.S.)  913,  63  Atl.  719,  9  A.  &  E. 
Ann.  Cas.  1006;  Johnson  v.  Devoe  Snuff  Co. 
62  N.  J.  L.'  417,  41  Atl.  936;  Dillenberger 
v.  Weiiigartner,  64  N.  J.  L.  292,  45  Atl.  638. 

A  servant,  by  continuing  in  the  employ- 
ment without  complaint,  assumes  the  risks 
of  the  defects  and  dangers  which  arise  dur- 
ing the  service,  to  the  same  extent  that  he 
assumes  those  which  existed  when  he  en- 
tered the  employment.  St.  Louis  Cordage 
Co.  V.  Miller,  63  L.R.A.  651,  61  C.  C.  A. 
477.  126  Fed.  495. 

S5  Among  the  risks  and  dangers  which  the 
servant  assumes  by  entering  or  continuing 
in  the  employment  without  notifying  his 
master  of  tiiem  are  those  which  arise  from 
the  failure  of  the  master  completely  to  dis- 
charge his  duty  to  exercise  ordinary  care 
to  furnish  the  servant  with  a  reasonably 
safe  place  to  work  and  reasonably  safe  ap- 
pliances to  use.     Ibid. 

And  in  Ross  v.  Chicago,  R.  I.  &  P.  R.  Co. 
243  111.  440,  90  N.  E.  701,  the  court  said: 
''There  is,  moreover,  another  class  of  dan- 
gers which  the  servant  assumes,  not  because 
they  were  in  contemplation  at  the  time  of 
hiring,  but  because  the  servant,  having  ob- 
tained knowledge  of  the  existence  of  such 
danger  after  he  is  employed,  elects  to  con- 
tinue witliout  complaint,  or  promise  of  his 
employer  to  remove  the  danger  after  the 
servant  obtains  such  knowledge." 

Where  the  negligent  breach  of  duty  on 
the  part  of  the  employer  augments  the  haz- 
ards of  the  service,  the  employee  may  hold 
the  employer  accountable  for  an  injury 
caused  by  such  negligent  breach  of  duty,  un- 
less, by  voluntarily  continuing  in  the  em- 
ployer's service,  he  has  assumed  such  dan- 
ger. Rogers  v.  Ley  den,  127  Ind.  50,  26  N.  E. 
210. 

A  servant  has  a  right  to  assume  in  the 
first  instance  that  the  place  is  safe,  and  it 
is  for  the  defendant  to  show  either  knowl- 
edfife,  or  that  the  conditions  were  such  that 
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ignorance  was  inexcusable.  Calloway  t. 
Agar  Packing  Co.  129  Iowa,  1,  104  N.  W. 
721. 

So  in  Rush  v.  Missouri  P.  R.  Co.  36  Kau. 
129,  12  Pac.  582,  the  court  said  that  if  the 
servant  has  full  knowledge  of  the  danger, 
and  continues  in  the  master's  employment 
without  complaint,  receiving  from  the  mas- 
ter full  pay  for  his  services,  he  assumes  the 
risk  himself  of  the  known  danger,  and 
waives  any  negligence  that  might  otherwise 
be  imputable  to  the  master. 

If  a  servant  has  knowledge  of  the  circum- 
stances under  which  the  employer  carries  on 
h^B  business,  and  chooses  to  accept  the  em- 
ployment, or  continue  in  it,  he  assumes  such 
risks  incident  to  the  discharge  of  his  duties 
as  are  open  or  obvious.  In  such  cases  it 
is  not  a  question  whether  the  place  pre- 
pared for  him  to  occupy,  ajid  which  he  as- 
sents to  accept,  might,  with  reasonable  care, 
have  been  made  more  safe.  His  assent  dis- 
penses with  the  performance  on  the  part  of 
the  master  of  the  duty  to  make  it  so.  Wood 
v.  Heiges,  83  Md.  257,  34  Atl.  872. 

A  servant  is  conclusively  presumed  to 
have  assumed  the  ordinary  risks  of  the  em- 
ployment. This  is  a  part  of  his  contract  of 
service.  Beyond  this  he  does  not  assume 
any  risk,  except  by  express  agreement,  or 
where  the  circumstances  are  such  thai  he 
must  be  presumed  to  have  done  so  from 
the  fact  that  he  continued  in  the  employ- 
ment, though  the  extraordinary  danger  was 
known  to  him,  or  was  so  obvious  that  be 
must  be  presumed  to  have  had  knowledp* 
of  it.  Schroder  v.  Montana  Iron  Works,  3S 
Mont.  474,  100  Pac.  619. 

And  in  Westlake  v.  Murphy,  85  Neb.  45. 
122  N.  W.  684,  it  was  held  that  a  servant, 
by  accepting  employment,  assumed  all  the 
risks  of  injury  caused  by  the  negligence  of 
competent  fellow  servants,  by  the  dangers 
arising  from  the  existing  conditions,  includ- 
ing machinery,  appliances,  etc.,  which  were 
known  to  him,  or  apparent  and  obvious  tu 
persons  of  his  understanding  and  experi- 
ence. 

In  Olney  v.  Boston  &  M.  R.  Co.  71  N.  H. 
4^7,  52  Atl.  1097,  the  court  said:  "Whil> 
there  are  rarely  any  stipulations  expressea 
in  the  contract  of  hiring,  by  remaining  in 
the  service  the  servant  assumes  the  risk 
of  injury  from  defects  in  the  machineiT  fur- 
nished him,  of  which  he  knows  or  whicn 
reasonable  care  would  disclose  to  him.  Con- 
tinuance in  service  with  knowledge  of  the 
risk  is  generally  conclusive  evidence  of  the 
servant's  agreement  to  assume  it." 

If  a  servant  chooses  to  enter  into  an  em- 
ployment involving  danger  of   personal   in 
jury  which  the  master  might  have  avoided, 
he  takes  upon  himself  the  risk  of  all  Ute 
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a  general  rule,  a  servant  never  assumes 
the  risk  of  the  master's  negligence,  but 
that  this,  rule  is  subject  to  an  exception 
^where  the  servant  continues  in  the  service 
with  knowledge  of  the  negligence  and  an 
appreciation  of  the  danger .S8  This,  of 
course,  is  but  a  variation  of  the  general 
rule.  There  is  possibly  no  valid  objection 
to  the  statement  of  the  rule  in  that  form, 
but  it  should  be  borne  in  mind  that  it  is 
probably  contrary  to  the  historical  devel- 
opment of  the  doctrine  of  assumption  of 
risk.    There  is  authority  for  the  statement 


that  originally  the  servant  was  held  to 
have  assumed  all  the  risks  which  were  man- 
ifestly incident  to  the  employment,  no  mat- 
ter how  created,  and  that  any  modification 
of  this  general  doctrine  has  come  with  the 
development  of  the  law.>7 

— apparently    contrary   statements    as   af- 
fected by  the  facts  of  the  case. 

As  was  stated  in  the  introduction,  many 
cases  have  stated  broadly,  and  without 
any  apparent  qualification,  that  a  servant 


hazards  incident  to  the  employment,  the 
existence  of  which  are  known  to  him,  or 
which  are  plain  and  obvious,  and  which  he 
has  no  reason  to  expect  will  be  counteracted 
or  removed.  Chandler  v.  Atlantic.  Coast 
Electric  R.  Co.  61  N.  J.  L.  380,  39  Atl.  674. 

In  Crown  v.  Orr,  140  N.  Y.  450,  35  N.  E. 
048,  the  court  laid  down  the  general  rule 
that  if  a  servant  voluntarily  enters  into  or 
continues  in  the  service  without  objection  or 
complaint,  having  knowledge  or  the  means 
of  knowledge  of  the  dangers  involved,  he  is 
deemed  to  have  assumed  the  risk. 

'llie  risks  assumed  by  an  employee  are 
such  perils  as  exist  after  the  employer  has 
used  due  care  and  precaution  to  guard  the 
former  against  danger  by  providing  him  a 
reasonably  safe  place  to  work  in,  reasonably 
safe  appliances  to  work  with,  reasonably 
safe  materials  to  work  upon,  and  reasonably 
competent  fellow  servants  to  work  with; 
but,  when  the  employee  undertakes  to  use 
defective  or  unsafe  appliances  with  knowl- 
edge of  such  unsafe  condition,  he  assumes 
the  increased  risk  of  danger,  and  the  em- 
ployer is  relieved  from  responsibility  to 
the  employee  by  reason  of  the  employee's 
knowledge.  Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.  13  Okla.  856,  64  L.R.A.  146,  75 
Pac.  637. 

If,  with  knowledge  of  the  defect,  the  serv- 
ant continues  in  the  employment,  he  as- 
sumes the  risk.  Geldard  v.  Marshall,  43  Or. 
438,  73  Pac.  330. 

It  is  well  established  that  the  employer 
must  furnish  the  employee  with  a  safe  place 
to  work;  but  it  is  just  as  well  established 
that  the  employee  assumes  the  risks  of  ap- 
parent peril,  even  thougli  it  is  due  to  the 
master's  negligence.  Johnson  v.  Tacoma 
Mill  Co.  22  Wash.  88,  60  Pac.  53. 

tSo,  if  a  servant  is  aware  of  negligence 
on  the  part  of  the  master  in  the  conduct  of 
his  business,  he  assumes  the  risk  of  such 
negligence  in  either  entering  or  continuing 
in  such  business.  Sanderson  v.  Panther 
Lumber  Co.  60  W.  Va.  42,  55  L.R.A.  908,  88 
Am.  St.  Rep.  841,  40  S.  £.  368. 

And  so,  in  Proraer  v.  Milwaukee,  L.  S. 
ft  W.  R.  Co.  90  Wis.  215,  48  Am.  St.  Rep. 
906,  63  N.  W.  90,  the  court  said :  "The  risk 
consequent  upon  the  failure  of  the  company 
to  properly  discharge  its  duty  to  the  plain- 
tiff, as  its  employee,  is  not  one  of  the  ordi- 
nary risks  incident  to  his  employment,  and 
the  plaintiff  did  not  assume  the  conse- 
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quences  of  it  by  accepting  and  entering  upon 
his  work.  But  if  the  negligence  of  the  com- 
pany, or  element  of  danger,  though  not  in- 
cident to  his  employment,  was  open  and 
obvious,  or  such  that  the  servant,  in  the 
exercise  of  ordinary  care,  ought  to  have  ob- 
served it  and  comprehended  the  danger  like- 
ly to  result,  then  he  assumed  the  risk  if 
he  continued  in  the  employment." 

However  negligent  the  master  may  be, 
if  the  servant  knows  of  it,  he  assumes  the 
risk.  Yess  v.  Chicago  Brass  Co.  124  Wis. 
406,  102  N.  W.  932. 

«« Lindsay  v.  New  York,  N.  H.  &  H.  R. 
Co.  50  C.  C.  A.  298,  112  Fed.  384;  Missouri, 
K.  &  T.  R.  Co.  V.  Wilhoit,  87  C.  C.  A.  401, 

160  Fed.  440;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Donovan,  87  C.  C.  A.  600,  IGO  Fed.  820; 
Federal  Lead  Co.  v.  Swyers,  88  C.  C.  A.  547, 

161  Fed.  687;  Miller  v.  Missouri,  K.  &  T. 
R.  Co.  95  C.  C.  A.  65,  169  Fed.  507 ;  Texas  & 
P.  R.  Co.  V.  Archibald,  170  U.  S.  665,  42  L. 
ed.  1188,  18  Sup.  Ct.  Rep.  777;  Flowers  v. 
Louisville  k  N.  R.  Co.  55  Fla.  003,  46  So. 
718;  South  Florida  R.  Co.  v.  Weese,  32  Fla. 
212,  13  So.  436;  National  Enameling;  & 
Stamping  Co.  v.  Fagan,  115  111.  App.  590; 
Martin  v.  Des  Moines  Edison  Light  Co.  131 
Iowa,  724,  106  N.  W.  359;  Merrill  v.  Oregon 
Short  Line  R.  Co.  29  Utah,  264,  110  Am.  St. 
Rep.  695,  61  Pac.  85. 

Tlie  rule  that  the  servant  does  not  assume 
the  risk  of  the  master's  negligence  was  said 
in  Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  191 
U.  S.  64, 48  L.  ed.  96,  24  Sup.  Ct.  Rep.  24, 
to  be  subject  to  the  exception  that  where  a 
defect  is  known  to  the  employee,  or  is  so 
patent  as  to  be  readily  observed  by  him,  he 
cannot  continue  to  work  in  the  face  of  such 
knowledge,  and  without  objection,  without 
assuming  the  hazard  incident  to  such  a 
situation. 

In  Field  v.  New  York  C.  &  H.  R.  R.  Co. 
86  App.  Div.  148,  83  N.  Y.  Supp.  535,  the 
court  held  that  the  principle  that  before  an 
employee  can  be  held  to  have  assumed  the 
risks  connected  with  his  service,  the  em- 
ployer must  have  fully  performed  the  du- 
ties enjoined  upon  him,  does  not  obtain 
where  the  employee  is  cognizant  of  the  dan- 
ger, and  continues  his  service  in  the  face 
of  that  full  knowledge. 

«1  Labatt,  Mast.  &  S.  620;  Potts  v. 
Plunkett,  9  Ir.  C.  L.  Rep.  290. 

And  as  recent  as  Indianapolis  &  C.  R.  Co, 
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never  assumes  the  risk  of  dangers  created 
by  the  master's  negligence;  but  it  must 
not  be  taken  from  this  that  the  court  it- 
self intended  that  such  statements  were 
to  be  taken  literally  as  an  expression  of 
a  general  rule  to  be  universally  applied. 
The  same  courts  have,  without  hesitation 
or  question,  decided  in  many  other  cases 
that  the  servant  complaining  of  injuries 
received  because  of  the  master's  negligence 
was  precluded  fiom  recovering  because  he 
had  assumed  the  risk  of  such  negligence. 
The  language  of  the  court  must  be  taken 
in  connection  with  the  particular  facts  with 
which  the  court  was  dealing.  Considering 
only  the  conditions  under  which  the  serv- 
ants in  these  cases  were  working,  and  the 


particular  acts  of  negligence  of  which  the 
masters  were  guilty,  it  might  well  be  that 
the  servants  would  never  assume  the  risk; 
but  it  is  unfortunate  that  the  courts  do 
not  so  qualify  their  language  as  to  show 
that  the  statements  had  reference  to  the 
facts  of  the  cases  at  bar  only.  Such  state- 
ments, general  in  form,  but  in  fact  limited 
in  application,  cannot  but  be  misleading^ 
In  many  cases  which  contain  broad  and 
unqualified  statements  of  the  character  re- 
ferred to,  there  was  no  occasion  for  the 
court  to  qualify  its  statement  in  any  waj, 
for,  by  an  examination  of  the  facts,  it  will 
be  found  that  the  servant  did  not  know  of 
the  danger,**  or  that  the  servant  was  act- 
ing directly  under  the  orders  of  the  master, 


▼.  Lowe,  10  Ind.  654,  which  was  decided  in 
1858,  it  was  contended  that  an  employee 
could  never  recover  of  his  employer  for  in- 
juries received  whilst  in  such  employment, 
and  the  court  deemed  it  necessary  to  cite 
authorities  to  the  effect  that  there  might  be 
a  recovery  in  such  a  case. 

«•  As  is  said  in  Laughy  v.  Bird  &  W. 
Lumber  Co.  136  Wis.  301,  117  N.  W.  796, 
many  expressions  in  decided  cases  exist 
which  are  frequently  referred  to  as  applica- 
ble to  facts  materially  different  from  those 
in  mind  at  the  time  they  originated;  a 
much  broader  meaning  being  ascribed  there- 
to than  was  intended  or  can  fairly  be  given 
them. 

And  in  Bier  v.  Hosford,  35  Wash.  544,  76 
Pac.  867,  the  court  said:  ''In  the  opinions 
of  the  ablest  courts  and  jurists  there  may 
be  found  language  which  is  proper  and  ac- 
curate, as  applied  to  the  facts  of  the  par- 
ticular controversy  under  consideration,  but 
is  warped  from  its  obvious  meaning  when 
applied  in  a  different  connection,  or  to  a 
dissimilar  state  of  facts." 

One  of  the  most  conspicuous  examples  of 
the  misleading  effect  of  such  general  and 
unqualified  statements  is  found  in  Lee  v. 
Missouri  P.  R.  Co.  195  Mo.  400,  92  S.  W. 
614,  wher^e  the  court  was  called  upon  to  de- 
cide a  case  arising  in  Kansas.  The  court, 
applying  the  so-called  Missouri  rule,  held 
that  as  the  master  had  been  negligent,  there 
could  be  no  question  of  assumption  of  risk 
in  the  case.  The  court  admitted  that  it 
must  yield  to  the  decisions  of  the  highest 
court  of  the  sister  state  as  to  the  law  of 
that  state,  but  said  that  it  appeared  that 
the  court  in  Emporia  v.  Kowalski,  66  Kan. 
04,  71  Pac.  232,  laid  down  the  law  in  regard 
to  assumption  of  risk,  in  effect  the  same  as 
it  had  often  been  declared  by  the  Missouri 
court.  And  the  Missouri  court  also  quotes 
from  O'Neill  v.  Chicago,  R.  I.  &  P.  R.  Co. 
62  Neb.  358,  60  L.R.A.  443,  86  N.  W.  1098, 
which  was  cited  in  the  Emporia  Case.  In 
both  of  these  cases,  it  is  true  that  the  court 
states  in  general  terms  that  the  servant 
never  assumes  the  risk  of  the  master's  neg- 
ligence, but  in  the  Kansas  case,  the  court 
was  dealing  with  a  defect  which  could  not 
have  been  discovered  by  the  servant  by  anv 
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reasonable  investigation,  and  the  court  ex- 
pressly says  in  another  part  of  the  opin- 
ion that  if  a  servant  knows  of  negligent  con- 
ditions, and  continues  in  the  service  with- 
out objection,  and  without  a  promise  to 
repair,  he  is  properly  held  to  have  assumed 
the  risk.  And  so,  in-  the  Nebraska  case,  in 
the  very  portion  of  the  opinion  quoted  in 
the  Missouri  case,  the  court  shows  in  ex- 
press terms  that  it  is  speaking  of  the  risks 
assumed  by  the  contract  of  employment. 
The  so-called  Missouri  doctrine  has  never 
acquired  the  slightest  foothold  in  either 
Kansas  or  Nebraska. 

»  Chicago,  M.  &  St  P.  R.  Co.  v.  Riley,  76 
C.  C.  A.  107,  145  Fed.  337,  7  A.  &  E.  Ann. 
Cas.  327;  Northern  P.  R.  Co.  v.  Altimuo. 
179  Fed.  276;  Hopkins  v.  O'Leary,  176 
Mass.  258,  57  N.  E.  342;  Boucher  v.  Robe- 
son Mills,  182  Mass.  500,  65  N.  E.  819: 
Tarnoski  v.  Cudahy  Packing  Co.  85  Neh. 
147,  122  N.  W.  671;  Goodale  v.  York,  74  N. 
H.  454,  69  Atl.  625 ;  Jarvis  v.  Northern  New 
York  Marble  Co.  55  App.  Div.  272,  67  N.  Y. 
Supp.  78;  Ft  Worth  &  D.  C.  R.  Co.  v. 
Wrenn,  20  Tex.  Civ.  App.  628,  50  S.  W. 
210;  St  Louis  &  S.  P.  R.  Co.  v.  VesUl.  38 
Tex.  Civ.  App.  564,  86  S.  W.  790;  Galves 
ton,  H.  &  S.  A.  R.  Co.  v.  Udalle  (Tex.  Civ. 
App.)  91  S.  W.  330;  Howland  v.  Standard 
Mill.  &  Logging  Co.  50  Wash.  34,  96  Pac. 
686. 

In  Bunker  Hill  &  S.  Min.  &  Concentrat- 
ing Co.  V.  Jones,  p5  C.  C.  A.  363,  130  Fed. 
813,  writ  of  certiorari  denied  in  195  U.  S. 
629,  49  L.  ed.  352,  25  Sup.  Ct.  Rep.  787. 
it  did  not  appear  from  the  evidence  that 
the  defendant  in  error  could  have  discov- 
ered that  the  roof  of  the  stope  was  in  dan- 
ger of  caving,  without  a  particular  inspec- 
tion thereof,  or  that  the  timbering  was  in- 
sufficient to  secure  the  loose  rock  above. 

In  Alabama  &  V.  R.  Co.  v.  Groome 
(Miss.)  52  So.  703,  it  appears  from  an  ex^ 
ami  nation  of  the  facts  that  the  defect  was 
of  such  a  character  that  the  servant  could 
not  have  known  of  it  by  an  ordinary  investi- 
gation. 

In   Chambers  v.   Wampauoag  Mills,  1S9 
Mass.  629,  75  N.  E.  1093,  one  of  the  sev 
eral  looms  operated  by  the  servant  had  be- 
come defective,  and  while  it  was  being 
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<fr  of  one  standiDg  in  his  place,^  or  bad 
been  assured  by  tbe  master  tbat  tbere  was 
no  danger.si  Again,  it  -will  be  found  tbat 
tbe  negligence  complained  of  was  the  fail- 
ure of  the  master  properly  to  inspect  the 
place  or  appliances,"  or  to  give  a  warning 
of  some  impending  danger  known  to  bim,s< 
of  which  failure  the  servant  would  be  in 
00  position  to  know.  So  in  other  cases,  it 
will  be  found  that  the  court  had  in  mind 
the  risks  assumed  by  the  servant  by  his 


contract  of  employment,  so  .that  the  effect 
of  the  servant's  knowledge  of  the  master's 
negligence  was  not  within  the  contempla- 
tion of  the  court.'*  So  a  servant  does  not 
assume  the  risk  resulting  immediately,  in 
point  of  time  from  the  negligent  act  of 
the  superintendent.^ 

So,  too,  other  distinguishing  facts  or  cir- 
cumstances are  to  be  found  in  other  cases 
which  contain  a  statement  of  the  broad 
rule,  apparently  unqualified.'^ 


paired,  he  kept  the  other  looms  going,  and 
had  no  opportunity  of  examining  the  oon- 
•dition  of  the  repairs  before  starting  the 
loom  again. 

MIn  McCabe  &  S.  Constr.  Go.  v.  Wilson, 
17  Oklsu  365,  87  Pac  320,  the  servant,  an 
-engineer,  knew  that  a  bridge  was  defective, 
i)ut  he  was  acting  directly  under  the  di- 
rections of  a  superior  officer,  and  also  upon 
the  assurances  of  the  superintendent  of  the 
defendant's  construction  gang,  that  the 
4>ridge  which  fell  and  injured  him  was  safe. 

In  Benzing  v.  Steinway  &  Sons,  101  N.  Y. 
^47,  5  N.  E.  449,  the  servant  had  been  sent 
into  another  part  of  the  factory,  with  which 
h.e  was  wholly  unfamiliar. 

In  Jenks  v.  Thompson,  179  N.  Y.  20,  71 
N.  £.  266,  the  servant  knew  nothing  at  all 
About  the  defective  scaffold  upon  which  he 
was   sent  to  work. 

SI  In  McCabe  &  S.  Gonstr.  Co.  v.  Wilson, 
supra,  the  servant,  a  fireman,  had  been  as- 
sured by  the  superintendent  of  contrtruction 
that  the  bridge  which  fell  and  injured  him 
was  safe. 

In  Swensen  v.  Bender,  51  G.  C.  A.  627, 
114  Fed.  1,  the  injury  was  caused  by  the 
caving  in  of  a  tunnel,  due  to  defective  tim- 
bering, of  which  the  servant  had  no  knowl- 
edge, and  the  servant  had  been  assured  by 
the  master  that  the  place  was  safe. 

MAnd  in  Denver  k  R.  G.  R.  Co.  v.  War- 
ring, 37  Colo.  122,  86  Pac.  305,  the  court 
was  dealing  with  the  failure  of  a  railroad 
company  properly  to  inspect  its  road. 

In  Tennessee,  Coal,  Iron  &  R.  Co.  v.  King, 
161  Ala.  345,  50  So.  75,  the  negligence  in 
question  was  the  failure  of  the  master  to 
inspect  the  roof  of  a  mine. 

MIn  Postal  Teleg.  Gable  Go.  ▼.  Hulsey, 
132  Ala.  444,  31  So.  527,  it  appears  that 
the  particular  negligence  complained  of 
was  the  failure  of  the  master's  superinten- 
•dent  to  give  warning  of  the  appearance  of 
danger  as  the  work  progpressed. 

In  Belleville  Stone  Co.  v.  Mooney,  61  N. 
J.  L.  253,  39  L.R.A.  834,  39  Atl.  764,  the 
injury  resulted  from  a  failure  of  the  mas- 
-tePs  foreman  to  give  warning  of  a  blast. 

In  Simone  v.  Kirk,  173  N.  Y.  7,  63  N.  E. 
739,  the  injury  to  the  servant  was  caused 
•by  the  master's  failure  to  warn  him  of  dan- 
gerous conditions  of  which  the  servant  was 
ignorant. 

•4  Northern  P.  R.  Co.  v.  Tynan,  66  G.  C. 
JL  192,  119  Fed.  288;  St.  Louis,  I.  M.  &  S. 
H.  Co.  V.  Touhey,  67  Ark.  209,  78  Am.  St. 
Hep.  109,  54  S.  W.  577;  Marshall  v.  St. 
lyiuiR.  I.  M.  A  8.  R.  Go.  78  Ark.  213,  115 
28  L.R.A.(N.S.) 


Am.  St.  Rep.  27,  94  S.  W.  56,  8  A.  &  E. 
Ann.  Gas.  420;  St.  Louis,  I.  M.  &  S.  R.  Go. 
V.  Harmon,  85  Ark.  503,  109  S.  W.  295; 
German- American  Lumber  Go.  v.  Brock,  55 
FU.  577,  46  So.  740;  Flowers  v.  Louisville 
&  N.  R.  Co.  55  Fla.  603,  46  So.  718;  Piette 
V.  Bavarian  Brewing  Go.  91  Mich.  605,  52 
N.  W.  152. 

M  Consolidated  Goal  Go.  ▼.  Gruber,  188 
111.  584,  59  N.  E.  254;  Illinois  Steel  Co.  v. 
Ziembowski,  220  111.  324,  4  L.R.A.(N.S.) 
1161,  77  N.  E.  190,  affirming  123  111.  App. 
285;  Murphy  v.  City  Coal  Co.  172  Mass. 
324,  52  N.  E.  503. 

In  Nelson  v.  Smyth  Gonstr.  Go.  (Wash.) 
109  Pac.  804,  the  servant  was  injured  by 
the  negligent  act  of  a  foreman  in  turning  a 
stream  of  water  upon  a  bank  of  earth,  caus- 
ing it  to  fall  upon  the  plaintiff. 

»6  In  Quincy  Min.  Co.  v.  Kitts,  42  Mich. 
34,  3  N.  W.  240,  the  master  was  not  neg- 
ligent. 

In  Stearns  &  C.  Lumber  Go.  v.  Fowler,  58 
Fla.  362,  50  So.  680,  it  appears  that  the 
plaintiff  was  injured  by  the  negligence  of 
a  fellow  servant,  and  it  does  not  appear 
that  the  master  was  negligent. 

In  Warren  v.  Jeunesse  (Ky.)  122  S.  W. 
862,  the  court  was  criticizing  the  instruc- 
tions given  by  the  trial  court,  to  the  effect 
that  the  servant  assumed  the  ordinary  risks 
by  entering  the  service,  when,  as  a  matter 
of  fact,  the  injury  was  caused  by  the  de- 
fendant's negligence. 

In  Puget  Sound  Electric  R.  Go.  v.  Har- 
rigan,  100  G.  G.  A.  104,  176  Fed.  488,  the 
court  approved  the  following  instruction: 
"Assumption  of  risk  means  that  one  who 
enters  a  dangerous  employment  assumes  the 
hnzards  which  attend  that  employment 
which  ordinary  foresight  and  reasonable 
prudence  cannot  anticipate,  and  yet  are 
likely  to  occur."  But  it  appears  that  the 
only  instruction  asked  for  by  the  defend- 
ant imposed  the  burden  upon  the  plaintiff 
of  so  conducting  himself  as  to  avoid  all 
possible  injury. 

So,  also,  in  Alabama  G.  8.  R.  Go.  v. 
Brooks,  135  Ala.  401,  33  So.  181,  the  court 
stated  that  a  servant  does  not  assume  a 
risk  created  by  the  master's  negligence,  but 
this  statement  was  in  answer  to  a  plea  of 
the  master  which  merely  alleged  that  the 
servant  assumed  the  risk  of  the  negligence, 
without  further  alleging  that  the  risk  was 
an  obvious  one. 

And  in  Conners  v.  Burlington,  C.  R.  &  N. 
R.  Co.  74  Iowa,  383,  37  S.  W.  906,  the  dan- 
ger was  created  by  another  servant  of  tlie 
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— ^basiB  of  assumption  of  risk  of  master's 

negligence. 

There  is  considerable  conflict  of  opinion 
as  to  the  basis  of  the  assumption  of  risk 
of  dangers  created  by  the  master's  negli- 
gence. The  so-called  ''assumption  of  risk" 
of  ordinary  dangers  is  usually  said  to  be 


based  upon  the  contract  of  employment;; 
but  it  seems  hardly  logical  to  say  that^  by 
the  terms  of  the  contract  of  employment,, 
the  servant  agrees  to  assume  any  dangers- 
created  by  the  master's  negligence,  of  which 
he  may  acquire  knowledge.  Yet  such  is- 
the  view  taken  by  many  courts.<7  Other 
cases  base  this  assumption  of  risk  upon  the 


master,  who  was  not  a  fellow  servant  of  the 
injured   servant. 

In  Engelking  v.  Spokane  (Wash.)  110 
Pac.  25,  the  court  seems  to  imply  that  the 
servant  does  not  assume  the  risk  of  the 
master's  negligence,  but  the  court  was  deal- 
ing with  a  risk  "not  likely  to  be  appreciated 
by  a  man  of  ordinary  prudence. 

In  Southern  Coal  &  CJoke  Co.  v.  Swinney, 
149  Ala.  405,  42  So.  808,  the  servant,  en- 
gaged at  work  in  the  defendant's  mine,  be- 
cuuie  sick  during  the  working  hours,  and 
left  his  place  of  employment,  and  while 
leaving  the  mine  along  the  customary  way 
out,  was  injured  by  a  car  jumping  the 
track,  due  to  the  master's  negligence. 

In  Southern  P.  Co.  v.  Lafferty,  6  C.  C.  A. 
474,  15  U.  S.  App.  193,  57  Fed.  536,  the 
ncglig*M»ce  complained  of  was  lbs  failure  of 
a  railroad  company  to  take  proper  pre- 
cautions to  prevent  "live"  engines  running 
away. 

In  Choctaw,  0.  &  G.  R.  Co.  v.  McDade, 
191  U.  S.  04,  48  L.  ed.  96,  24  Sup.  Ct.  Rep. 
24,  the  court  expressly  stated  further  in 
the  opinion  that  there  was  an  exception  to 
the  broad  rule  where  the  servant  knew  of 
the  defect. 

In  Kmporia  v.  Kowalski,  66  Kan.  64,  71 
Pac.  232,  the  court  goes  on  to  say  that  the 
servant  may  assume  the  risks  of  dangers 
created  by  the  master's  negligence  where 
they  are  known  to  him,  or  ought  to  have 
been  known  to  him  by  the  exercise  of  or- 
dinary care. 

In  Jacobson  v.  Hobart  Iron  Co.  103  Minn. 
319,  114  N.  W.  951,  the  court  said  further 
in  the  opinion  that  whether  the  servant 
knew  of  the  defect  and  appreciated  the 
danger,  and  therefore  assumed  the  risk,  was 
a  question  for  the  jury. 

And  in  Armour  v.  Golkowska,  202  111. 
144,  66  N.  E.  1037,  the  court  said  that 
the  duty  of  the  master  to  provide  a  rea- 
sonably safe  place  is  a  positive  duty,  and 
the  servant  does  not  assume  the  risk  or 
peril  of  a  breach  thereof,  but  the  court  went 
on  to  say  that  whether  or  not  the  servant 
knew  of  the  danger  and  appreciated  the  risk 
thereof,  so  as  to  assume  the  hazard  as  a 
risk  of  her  employment,  was  a  question  for 
the  jury. 

In  San  Francisco  &  P.  S.  S.  Co.  v.  Carl- 
son, 89  C.  C.  A.  46,  161  Fed.  851,  the  gen- 
eral assertion  is  made  without  any  ap- 
parent qualification,  either  expressed  or  in- 
ferable from  the  facts  stated ;  but  it  can- 
not be  presumed  that  the  statement  was  so 
intended,  in  view  of  the  many  decisions  of 
the  United  States  Supreme  Court  to  the 
contrary. 

In  Black  v.  Virginia  Portland  Cement  Co. 
28  L.R.A.(N.S.) 


104  Va.  450,  51  S.  E.  831,  the  court  said 
that  any  failure  on  the  part  of  the  master 
to  observe  reasonable  care  for  the  protec- 
tion of  his  servant  is  actionable  negligence, 
and  is  not  within  the  influence  of  the  doc- 
trine of  assumed  risk.     Similar  statements^ 
were  made   without   qualification    in   Rich- 
mond &  D.  R.  Co.  ▼.  Norment,  84  Va.  167,- 
10  Am.  St.  Rep.  827,  4  S.  E.  211;   Buena 
Vista  Extract  Co.  v.  Hickman,  108  Va.  665, 
62  S.   E.  804,  and  in  Norton  Coal  Co.  v. 
Murphy,  108  Va.  628,  62  S.  E.  268.     But, 
in  the  latter  case,  the  court  said  further  in 
the   opinion:    "Of  course,   if   the   employee- 
knows  of  the  danger,  or,  in  the  exercise  of 
due  care  for  his  own  safety,  ought  to  have- 
known  of  it,  and  chooses  to  remain,  he  as- 
sumes the  risk  and  cannot  recover." 

87  St.  Louis,  I.  M.  &  S.  R,  Co.  v.  Davis, 
54  Ark.  389,  26  Am.  St.  Rep.  48,  15  S.  W. 
895;  German-American  Lumber  Co.  ▼. 
Brock,  supra;  Columbia  Creasoting  Co.  v. 
Beard  (Ind.  App.)  89  N.  E.  321;  Dempsey 
v.  Sawyer,  95  Me.  29-5,  49  Atl.  1035;  Cris- 
tanelli  ▼.  Saginaw  Min.  Co.  154  Mich.  423,.  • 
117   N.  W.   910. 

TJie  principle  of  assumed  risk  rests  wholly 
upon  contract,  whether  the  risks  are  created 
by  the  negligence  of  the  master,  or  are 
ordinarily  incident  to  the  employment 
Bauer  v.  American  Car  &  Foundry  Co.  132" 
Mich.  537,  94  N.  W.  9;  Bradbum  v.  Wabash 
R.  Co.  134  Mich.  575,  96  N.  W.  929;  Swick 
v.  ^tna  Portland  Cement  Co.  147  Mich. 
454,  111  N.  W.  110;  Sipes  v.  Michigan 
Starch  Co.  137  Mich.  258,  100  N.  W.  447; 
Brouseau  v.  Kellogg  Switchboard  &  Supplv 
Po.  158  Mich.  312,  27  L.R.A.(N.S.)  105^. 
^122  N.  W.  620;  Cristanelli  v.  Saginaw  Min. 
Co.  supra. 

By  continuing  in  the  service  with  know!- 
edge  of  the  manner  in  which  it  is  conduct- 
ed, the  servant  agrees  that  the  obvious- 
dangers  thereof  shall  constitute  a  term  of 
the  employment.  Britton  v.  Central  U. 
Teleph.  Co.  65  C.  C.  A.  598,  131  Fed.  844. 

And  in  Davis  Coal  Co.  v.  Polland,  158  Ind. 
607,  92  Am.'  St  Rep.  319,  62  N.  E.  492,  the 
court  said:  "The  law  reads  into  the  coo- 
tract,  from  the  employee's  knowledge  and 
silence,  his  agreement  to  assume  all  known 
and  obvious  risks.  Whether  express  or  im- 
plied, assumption  of  risk  is  a  matter  of 
contract.  In  either  case,  the  employee 
whose  injury  is  due  to  a  known  or  an  ob- 
vious defect  in  place  or  appliances,  which  he- 
has  sufl'ered  to  continue  without  objection, 
cannot  hold  the  employer  liable. — not  be- 
cause the  employer  was  not  in  fact  negli- 
gent, for  he  may  not  have  exercised  ordinary- 
care;    not  because   the   employee   was  eon' 
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tnaxim.  Volenti  non  fit  injuria,^  while  still  |  other  caBes  seem  to  confuse  the  two  the- 


tributorily  negligent,  for  at  the  time  and 
«mder  the  circumstances  of  the  accident  he 
may  have  used  due  care  to  avoid  injury; 
but  because  the  employee  has  agreed  for  a 
sufficient  consideration  to  absolve  the  em- 
ployer, and  to  assume  for  himself  the  risk 
of  such  injury."  The  same  views  are  assert- 
ed in  Avery  v.  Nordyke  k  M.  Co.  34  Ind. 
App.  541,  70  N.  E.  888;  Wortman  v.  Minich, 
28  Ind.  App.  31,  62  N.  E.  85. 

So,  in  Narramore  v.  Cleveland,  C.  C.  & 
8t.  L.  R.  Co.  48  L.R.A.  68,  37  C.  C.  A.  499, 
96  Fed.  298,  it  was  held  that  assumption  of 
risk  is  a  term  of  the  contract  of  employ- 
ment, expressed  or  implied  from  the  circum- 
stances of  the  employment,  by  which  the 
servant  agrees  that  dangers  of  injury  ob- 
viously incident  to  the  discharge  of  his  duty 
shall  be  at  his  risk.  In  the  course  of  the 
opinion  the  court  said:  "The  acquiescence 
of  the  servant  in  the  conduct  of  the  master 
does  not  defeat  a  right  of  action  on  the 
ground  that  the  servant  causes  or  contrib- 
utes to  cause  the  injury  to  himself;  but 
the  correct  statement  is  that  no  right  of 
action  arises  in  favor  of  the  servant  at 
all,  for,  under  the  terms  of  the  employ- 
ment, the  master  violates  no  legal  duty  to 
the  servant  in  failing  to  protect  him  from 
dangers  the  risk  of  which  he  agreed  express- 
ly or  impliedly  to  assume." 

And  in  Brown  v.  Rome  Mach.  &  Foundry 
Co.  5  Ga.  App.  142,  62  S.  E.  720,  the  court, 
in  distinguishing  between  contributory  neg- 
ligence and  assumption  of  risk,  says: 
**However,  if  he  knows  the  actual  condition 
of  things  when  he  contracts,  or  if  he  sub- 
sequently discovers  it,  he  may  not  choose 
to  refuse  to  work.  The  doing  of  the  work 
ma}'  be  such  a  privilege  that  he  is  willing 
to  take  the  chances  of  getting  hurt;  so  that 
he,  in  the  one  case,  by  actually  contracting 
with  knowledge  of  the  danger,  or,  in  the 
other  case,  by  refusing  to  abandon  after 
knowledge,  and  thereby  waiving  the  master's 
breach,  raises  an  implied  agreement  against 
himself  that  he  will  not  hold  the  master 
to  the  obligation  of  furnishing  any  safer 
place,  ways  of  work,  servants,  or  appliances 
than  what  already  he  sees  to  exist;  or, 
as  we  say  in  juridic  terminology,  he  as 
sumes  the  risk  of  the  delinquencies,  and 
thereafter  the  law  reads  this  implied  agree- 
ment or  assumption  on  his  part  into  the 
contract  of  employment  as  a  part  of  it/' 

Reduced  to  its  last  analysis,  the  doctrine 
of  assumed  risk  must  rest  for  its  support 
upon  the  express  or  implied  agreement  of 
the  employee  that,  knowing  the  danger  to 
which  he  is  exposed,  he  will  assume  all 
responsibility  for  resulting  injury.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Bancord,  66  Kan. 
81,  71  Pac.  253. 

Assumption  of  risk  as  to  dangers  created 
by  the  master's  negligence  is  based  on  con- 
tract, which  is  not  contrary  to  public  policy. 
Coulter  V.  Union  Laundry  Co.  34  Mont.  590, 
87  Pac.  973. 

MThus,  in  Denver  &  R.  G.  R.  Co.  v.  Nor- 
28  L.R.A.(N.S.) 


gate,  6  L.R.A.(N.S.)  981,  72  C.  C.  A.  305, 
141  Fed.  247,  5  A.  &  E.  Ann.  Cos.  448,  the 
court,  in  dealing  with  the  question  whether 
a  servant  might  assume  the  risk  of  the 
master's  breach  of  a  statutory  duty,  said, 
in  regard  to  the  general  doctrine,  that  it 
was  error  to  assume  that  the  law  of  assump- 
tion of  risk  is  created  by  the  contract  be- 
tween the  master  and  the  servant.  The 
court  said:  ■  "It  is  the  law  of  ttie  land, 
governing  all  persons  who  assume  the  rela- 
tion of  master  and  servant.  It  is  over  and 
above  the  contract,  and  depends  in  no  man- 
ner for  its  existence  upon  the  agreement  of 
the  parties.  It  is  founded  upon  public  pol- 
icy, the  status  assumed  by  master  and  serv- 
ant, and  upon  the  maxim,  Volenti  non  fit 
injuria.  The  law  establishing  the  recipro- 
cal duties  and  obligations  of  master  and 
servant  never  originated  out  of  contract,  in 
the  sense  that  the  master  and  servant  ever 
expressly  agreed  to  them.  But  the  common 
law  imposed  these  duties  and  obligations  as 
a  regulation  of  those  who  assumed  this 
relation,  regardless  of  the  desires  of  tlie 
master  or  the  servant." 

And  in  O'Maley  v.  South  Boston  Gaslight 
Co.  168  Mass.  135,  47  L.R.A.  161,  32  N.  E. 
1110,  the  court  said:  ''The  doctrine  of  as- 
sumption of  the  risk  of  his  employment  by 
an  employee  has  usually  been  considered 
from  the  point  of  view  of  a  contract,  ex- 
press or  implied;  but,  as  applied  to  actions 
of  tort  for  negligence  against  an  employer, 
it  leads  up  to  the  broader  principle  ex- 
pressed by  the  maxim.  Volenti  non  fit  inju- 
ria. 


» 


If  a  servant  has  voluntarily  assumed  the 
risk  of  the  master's  negligence,  he  is  pre- 
cluded from  recovery,  either  on  the  ground 
that  he  has  failed  to  exercise  due  care,  or  as 
being  within  the  maxim.  Volenti  non  fit  in- 
juria. O'Toole  V.  Pruyn,  201  Mass.  320,  87 
N.  E.  608. 

And  in  Ross  v.  Chicago,  R.  I.  &  P.  R.  Co. 
243  111.  440,  90  N.  E.  701,  the  court  said: 
"This  branch  of  the  rule  seems  to  rest  upon 
a  species  of  waiver,  and  is  expressed  by  the 
maxim.  Volenti  non  fit  injuria.** 

Where  a  servant  voluntarily  continues  in 
service  with  knowledge  of  the  defects  creat- 
ed by  the  mafter's  negligence,  tlie  maxim. 
Volenti  non  fit  injuria,  has  the  effect  to  de- 
bar him  from  a  recovery  for  injuries  caused 
thereby.  Mundle  v.  Hill  Mfg.  Co.  86  Mc. 
400,  30  Atl.  16;  Frve  v.  Bath  Gas  &  Elec- 
tric Co.  94  Me.  17,  46  Atl.  804. 

In  Osterholm  v.  Boston  &  M.  Consol.  Cop- 
per k  S.  Min.  Co.  40  Mont.  508,  107  Pa.  499, 
the  court  said  that  the  weight  of  modern 
authority  is  to  the  effect  that  the  doctrine 
of  assumption  of  risk,  while,  in  most  cases, 
perhaps,  incident  to  the  relation  of  mastor 
and  servant,  does  not  grow  out  of  any  ex- 
press or  implied  contract  between  the  par- 
ties, but  rather  is  founded  in  the  principle, 
'-esting  upon  a  sound  basis  of  public  policy, 
Miat  he  who  consents  to  an  act  will  not  be 
heard  to  claim  that  he  is  wronged  bir  it» 
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ories.M  And  again,  other  cases  speak  of 
the  action  of  the  servant  in  remaining 
in  the  service  with  knowledge  of  the  neg- 
ligence, as  an  independent  act  of  waiver,  al- 
though possibly  these  courts  do  not  intend 
to  announce  a  theory  distinct  from  that 
implied  in  the  maxim.M 

Ordinarily,  it  is  not  a  matter  of  much 
importance  whether  assumption  of  risk  is 
made  to  depend  upon-  an  implied  contract 
or  upon  the  maxim,  Volenti  non  fit  injuria, 


or  upon  an  independent  act  of  waiver; 
for  in  either  case,  it  is  the  knowledge  of 
the  servant  that  the  master  haa  been  Dili- 
gent that  prevents  a  recovery.  But  where 
the  negligence  complained  of  is  the  master's 
breach  of  a  statutory  duty,  the  distiae' 
tion  becomes  of  rital  importance,  for  om 
line  of  authorities,^!  proceeding  upon  the 
theory  that  assumption  of  risk  is  based 
upon  contract,  holds  that  the  courts  will 
not   recognize   nor   enforce   as   against  an 


WThus,  in  Faulkner  v.  Mammoth  Min. 
Co.  23  Utah,  437,  66  Pac.  79ft,  the  court 
said :  "Assumed  risk  is  a  contract,  and  may 
be  implied  as  well  as  expressed.  When  a 
servant  enters  upon  or  continues  in  a  serv- 
ice with  full  knowledge  that  it  is  dangerous, 
and  is  fully  aware  of  the  extent  of  .the  dan- 
ger to  which  he  is  exposed,  there  is  an  im- 
plied contract  of  assumed  risk,  by  which, 
on  the  principle  of  the  maxim,  ^Volenti  non 
fit  injuria'  the  servant  waives  his  right  to 
recover  for  injuries  received  by  him  in  such 
service." 

And  in  Fitzgerald  v.  Connecticut  River 
Paper  Co.  355  Mass.  156,  31  Am.  St.  Rep. 
537,  29  N.  E.  464,  the  court  said:  *'It  is 
well  settled  that  a  servant  assumes  the  ob- 
vious risks  of  the  service  into  which  he  en- 
ters, even  if  the  business  be  ever  so  danger- 
ous, and  if  it  might  easily  be  couductcd 
more  safely  by  the  employer.  This  is  im- 
plied in  his  voluntary  undertaking,  and  ft 
comes  within  a  principle  which  has  a  much 
broader  general  application,  and  which  is 
expressed  in  the  maxim,  Volenti  non  fit  in- 
juria. The  reason  on  which  it  is  founded  is 
that,  whatever  may  be  the  master's  general 
duty  to  conduct  his  business  safely  in  ref- 
erence to  persons  who  may  be  a  fleeted  by 
it,  he  owes  no  legal  duty  in  that  respect  to 
one  who  contracts  to  work  in  the  business 
as  it  is." 

*0Thu8,  in  Illinois,  C.  R.  Co.  v.  Fitzpat- 
rick,  227  111.  478,  118  Am.  St.  Rep.  280,  81 
N.  £.  529,  the  court  said  that  the  assump- 
tion of  risk  as  to  dangers  created  by  the 
master's  negligence  does  not  rest  wholly  up- 
on the  contract  of  hiring,  express  or  implied, 
but  rather  upon  a  waiver  which  is  evidenced 
by  the  servant's  continuing  in  the  employ- 
ment with  a  full  knowledge  of  the  danger. 
The  court  goes  on  to  say :  "Where  the  serv- 
ant has  knowledge  of  a  danger  in  connection 
with  the  place  where  he  is  required  to  labor, 
or  in  connection  with  the  appliances  with 
which  he  is  to  do  his  work,  and,  with  such 
knowledge,  he  voluntarily  elects  to  continue 
in  the  service  without  complaint,  and  with 
out  any  promises  of  the  master  to  remedy 
the  defect,  he  must  be  held  to  assume  the 
risks  from  such  known  defects,  and  waives 
all  claim,  by  thus  continuing  in  the  employ- 
ment, to  damages  resulting  to  him  fron' 
such  defect.  In  such  case  it  is  wholly  im 
material  that  the  defect  exists  as  a  result 
of  gross  negligence  on  the  part  of  the  mas 
ter." 

So,  also,  in  Perigo  v.  Chicago,  R.  I.  &  P. 
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R.  Co.  62  Iowa,  276,  3  N.  W.  43,  the  court 
said:  "The  doctrine  of  these  cases  is  that 
the  negligence  of  the  defendant,  in  furnish- 
ing defective  or  improperly  constructed  ma- 
chinery and  implements,  is  waived  by  xe- 
maining  in  the  employment  without  protest 
or  promise  of  amendment.  The  waiver  of 
the  negligence  of  the  defendant  places  the 
case  in  the  same  position  as  though  the  4e- 
fendant  had  not  been  negligent;  and  with- 
out the  negligence  of  the  defendanty  there 
can  be  no  recovery." 

So,  in  Knisley  v.  Pratt,  148  N.  Y.  372. 
32  L.R.A.  367,  42  N.  E.  986,  the  court  said 
that  the  rule  as  to  the  risks  of  service,  or 
ordinary  risks,  is  entirely  distinct  from  the 
rule  of  obvious  risks;  the  former  resting 
upon  contract,  while  the  latter  rests  upon 
an  independent  act  of  waiver  on  the  part 
of  the  servant. 

There  is  no  implied  contract  arising  out 
of  a  contract  of  service  that  the  servant 
shall  take  the  risk  of  the  master's  n^li- 
gence;  but  it  is  a  complete  answer  to  the 
question  of  negligence  that  the  plaintiff  had 
full  knowledge  of  the  situation,  and  con- 
tinued in  the  employment.  Anthony  v.  Lee- 
ret,  105  N.  Y.  591,  12  N.  E.  561. 

So,  in  Pollich  v.  Sellers,  42  La.  Ann.  623, 
7  So.  786,  it  is  stated  that  a  servant,  by 
remaining  in  the  master's  employment  after 
discovery  of  the  defect,  is  deemed  to  have 
assumed  the  risks  incident  to  the  service, 
and  to  have  waived  any  claim,  for  damagps 
for  injuries  therefrom. 

And  in  Branstrator  v.  Keokuk  &  W.  R. 
Co.  108  Iowa,  377,  79  N.  W.  130,  the  court, 
in  speaking  of  the  effect  of  a  promise  to  re- 
pair defects,  said  that  the  promise  to  repair 
is  only  important  as  rebutting  the  inference 
that  defects  are  waived  by  continuance  in 
employment  with  knowledge  of  their  exis- 
tence. 

Where  the  obvious  risks  of  the  business 
result  in  injury,  the  inability  of  the  employ- 
ee to  sue  is  due  to  the  fact  that  he  volun- 
tarily assumed  those  risks,  not  necessarily 
under  an  implied  contract  to  do  so,  but  by 
an  independent  act  of  waiver,  evidenced  by 
his  entering  the  employment  with  a  fall 
knowledge  of  all  the  facts.  Knisley  v.  Pratt, 
supra;  Drake  v.  Auburn  City  R.  Co.  173  N. 
Y.  466,  66  N.  E.  121;  Roonev  v.  Brogan 
Constr.  Co.  113  App.  Div.  813,  99  N.  Y. 
Supp.  939. 

41  The  leading  case  of  this  character  is 
Narramore  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  48  L.R.A.  68,  37  C.  C.  A.  499,  96  Fed. 
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employee  an  agreemexit,  express  or  implied, 
on  his  part,  to  waive  the  performance  of  a 
statutory  duty  of  the  master/  imposed  for 
his  benefit,  and  in  the  interest  of  the  pub- 
lic; while  another  line,^  asserting  that  the 
doctrine  is  based  upon  the  maxim,  and  not 
upon  contract,  holds  that  the  maxim  is  as 
applicable  in  case  of  an  injury  due  to  the 
master's  breach  of  a  statutory  duty  as  to 
any  breach  of  duty.  There  is  much  con- 
flict upon  this  question,  as  will  be  seen  by 

a  reference  to  the  annotation  upon  the  sub- 
ject.*3 

Apparent  modification  of  tde  general  rule 
in  some  states. 

In  a  few  states  some  apparent  modifi- 
cations of  the  general  rule  have  appeared 
and  been  sustained  by  a  number  of  deci- 
sions. It  has  been  thought  best  to  group 
cases  of  this  character  by  states,  in  order 
to  show  their  proper  relation  to  the  otiier 
decisions  in  the  same  jurisdiction.  It  may 
be  well  at  this  point,  also,  to  note  one  or 
two   decisions   which   hold  that   a  servant 


does  hot  iassume  the  risk'  of  the  master*! 
negligence,  although  the  decisions  are 
against  the  weight  of  authority.^* 

— ^Illinois. 

In  Illinois  the  general  rule  prevails,  al- 
though there  are  statements  in  numerous 
cases  which  would  seem  to  imply  that  some 
other  rule  or  rules  prevail  in  that  juris- 
diction. In  a  number  of  cases  the  state- 
ment is  made,  apparently  without  qualifi- 
cation, that  a  servant  never  assumes  the 
risk  of  the  master's  negligence.^ 

And  again  the  broad  statement  is  made, 
without  apparent  qualification,  that  a  serv- 
ant never  assumes  the  risk  of  the  mas- 
ter's negligence  unless  the  danger  is  so 
great  that  a  reasonably  prudent  man  would 
refuse  to  work  in  the  face  of  it;  this  is, 
of  course,  but  another  way  of  stating  that 
wlicre  the  master  is  negligent,  the  servant 
does  not  assume  the  risk  of  such  negli- 
gence, and  may  recover  unless  his  contract 
amoHuts  to  contributory  negligence.^8 

Other  cases,  however,  make  it  clear  that 


208  (writ  of  certiorari  denied  in  175  U.  S. 
724,  44  L.  ed.  337,  20  Sup.  Ct.  Rep.  1021), 
the  opinion  being  written  by  Judge  Taft. 

"Denver  &  R.  G.  R.  Co.  v.  Norgate,  0 
L.R.A.(N.S.)  981,  72  C.  C.  A.  365,  141  Fed. 
247,  6  A.  &  E.  Ann.  Cas.  448,  writ  of  cer- 
tiorari denied  in  202  U.  S.  610,  50  L.  ed. 
1172,  26  Sup.  Ct.  Rep.  764;  St.  Louis  Cor- 
dage Co.  V.  Miller,  63  L.R.A.  551,  61  C.  C. 
A.  477,  126  Fed.  495. 

*8  See  notes  to  Denver  &  R.  6.  R.  Co.  v. 
Norgate,  6  L.R,A.(N.S.)  981;  Johnson  v. 
Mammoth  Vein  Coal  Co.  19  L.R.A.(N.S.) 
646;  and  Hill  v.  Saugestad,  22  L.R.A.(N.S.) 
634. 

44  A  limitation  of  the  general  doctrine 
that  a  servant  assumes  the  risk  of  known 
defects,  even  if  due  to  the  master's  negli- 
gence, is  suggested  in  Southern  P.  Co.  v. 
Yeargin,  48  C.  C.  A.  497,  109  Fed.  436  (writ 
of  certiorari  denied  in  183  U.  S.  695,  46  L. 
ed.  394,  22  Sup.  Ct.  Rep.  932),  where  it  was 
stated  that  it  is  manifest  that  employees 
ought  not,  in  all  cases,  to  be  regarded  as 
having  voluntarily  assumed  the  risk  of  in- 
jury merely  because  they  remain  in  the  serv- 
ice with  knowledge  that  certain  implements 
or  appliances  are  out  of  repair,  ^'*  that 
there  is  a  dctfect  in  equipment;  if  i..c  risk 
is  very  imminent  and  obvious,  the  servant 
cannot  be  heard  to  complain ;  or,  if  he  is  the 
first  to  discover  a  defect,  and  continues  to 
use  the  implement  without  advising  hin 
employer  of  its  condition,  it  may  be  well 
to  presume  that  he  assumed  the  risk;  but  if 
the  master  places  defective  tools  or  insuf- 
ficient appliances,  and  requires  him  to  use 
them,  and  the  servant  is  not  guilty  of  negli- 
gence in  so  doing,  it  would  seem  that  the 
master  ought  not  to  be  absolved  from  lia- 
bility for  his  neglect  of  duty  merely  be- 
cause the  servant  was  aware  of  the  defect 
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before  being  hurt,  and  did  not  retire  from 
the  service. 

In  the  early  Wisconsin  case  of  Chamber- 
lain V.  Milwaukee  &,  M.  R.  Co.  11  Wis.  239, 
the  court  laid  down  the  doctrine  that  the 
servant  assumes  only  such  risks  as  remain 
when  the  business  is  conducted  with  ordi- 
nary care  and  prudence;  but  this  decision  is 
entirely  against  the  rule  as  laid  down  by 
the  later  Wisconsin  cases. 

46  La  Salle  v.  Kostka,  190  111.  130,  60  N. 
E.  72;  Ide  v.  Fratcher,  194  111.  652,  62  N. 
E.  814;  Hinchliflf  v.  Robinson,  118  111.  App. 
450. 

46  Thus,  in  Chicago  Hair  &  Bristle  Co.  t. 
Mueller,  203  111.  558,  68  N.  E.  51,  the  court 
said:  ^'Extraordinary  perils  arising  from 
the  negligence  of  the  master  are  not  as- 
sumed unless  they  are  known  and  voluntari- 
ly encountered,  or  are  obvious,  and  expose 
the  servant  to  dangers  so  imminent  that  an 
ordinarily  prudent  man  would  anticipate  in- 
jury as  so  probable  that,  in  view  of  it,  he 
would  not,  even  upon  the  order  of  the  mas- 
ter, continue  in  the  performance  of  his  em- 
ployment under  like  circumstances."  And 
to  the  same  effect  were  statements  in  Chi- 
cago &  A.  R.  Co.  V.  House,  172  111.  601,  50 
N.  E.  151;  Gundlach  v.  Schott,  in2  111.  509, 
85  Am.  St.  Rep.  348,  61  N.  E.  332;  Malott 
V.  Hood,  201  111.  202,  66  N.  E.  247 ;  Ilarte  v. 
Fraser,  104  111.  App.  201;  Illinois  Steel 
Co.  V.  Ryska,  200  111.  280,  65  N.  E.  734. 

And  the  Mueller  Case  cites  with  approv- 
al Swift  &  Co.  V.  O'Neill,  187  111.  337,  58  N. 
£.  416,  in  which  the  court,  after  stating 
that  while  it  is  true  that  where  an  employ- 
ee who  becomes  informed  of  defects  in  the 
place  must  be  held  to  have  assumed  the  risk, 
nevertheless  that  rule  is  subject  to  well-de- 
fined qualifications,  said:  "The  question 
whether  a  servant  is  barred  of  a  right  of  re- 
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these  decisions  are  not  to  be  taken  in  the 
broad  sense  that  the  language  might  in- 
dicate, but  that  the  language  was  in  fact 
modified  by  the  particular  facts  of  tlie 
cases;  and  in  a  number  of  the  more  recent 
cases  it  is  expressly  held  that  a  servant 
assumes  the  risks  of  dangers,  even  if  cre- 
ated by  the  master's  negligence,  if  such 
dangers  are  known  or  ought  to  be  known 
to  him.*'' 


— Michigan. 

The  doctrine  seems  to  have  been  adopt- 
ed in  some  Michigan  decisions  that  there 
is  no  distinction  between  assumption  of 
risk,  as  applied  to  the  risks  created  bj 
the  master's  negligence,  and  those  risks 
which  remain  after  the  master  has  fulfilled 
his  full  duty;  and  it  is  held  that  the  serv- 
ant assumes  the  risk  of  all  dangers  which 


covery  for  injuries  incurred  by  working  in 
an  unsafe  place  or  using  appliances  known 
by  him  to  be  defective,  on  the  ground  of  as- 
sumed risk,  is,  in  fact^  based  upon  the  rule 
that  one  cannot  recover  for  an  injury  to 
the  incurring  of  which  he  has  contributed 
by  his  own  negligence."  And  the  court  fur- 
ther said:  ''If  the  danger  is  obvious, 
knowledge  of  that  fact  will,  of  course,  be 
attributable  to  the  employee;  but  if,  as  al- 
ready said,  the  risk  is  no  more  than  that 
under  which  a  prudent  person  would,  under 
like  circumstances,  continue  his  employ- 
ment, then  certainly  he  cannot,  as  a  matter 
of  law,  be  held  to  assume  the  risk." 

♦■^St.  Louis  Nat.  Stock  Yards  v.  Morris, 
no  111.  App.  107;  Jones  k  A.  Co.  v. 
George,  227  111.  04,  81  N.  E.  4,  10  A.  &  E. 
Ann.  Cas.  285;  Schillinger  Bros.  Co.  ▼. 
Smith,  225  111.  74,  80  N.  E.  66;  Illinois  Ter- 
minal R.  Co.  V.  Thompson,  210  111.  226,  71 
N.  E.  328;  Chicago  &  E.  I.  R.  Co.  v.  Hee- 
rey,  203  111.  492,  68  N.  E.  74;  Armour  v. 
Golkowska,  202  111.  144,  66  N.  E.  1037; 
Consolidated  Barb  Wire  Co.  v.  Maxwell,  136 
111.  App.  296;  Eblin  v.  American  Car  & 
Foundry  Co.  143  111.  App.  386,  affirmed  in 
238  111.  176,  87  N.  E.  385;  Omaha  Packing 
Co.  V.  Murray,  112  111.  App.  233. 

And  a  servant  who  knows  that  there  are 
dangerous  defects  on  the  premises  where  he 
works,  and  does  not  make  complaint  and 
ask  for  repairs  or  improvements  necessary 
for  his  safety,  assumes  the  risk  involved, 
whether  he  acquired  the  knowledge  before 
he  entered  the  service  or  afterwards.  Cicho- 
wicz  v.  International  Packing  Co.  206  111. 
346,  68  N.  E.  1083;  Illinois  C.  R.  Co.  v.  Fitz- 
patrick,  227  111.  478,  118  Am.  St.  Rep.  280, 
81  N.  E.  629. 

So,  in  McCormick  Harvesting  Mach.  Co. 
V.  Zakzewski,  220  111.  522,  4  L.R.A.(N.S.) 
848,  77  N.  E.  147,  the  court  said:  "Tlie 
true  rule  in  this  regard  is  that  the  servant 
assumes  not  only  the  ordinary  risks  inci- 
dent to  his  employment,  but  also  all  dan- 
gers which  are  obvious  and  apparent;  and, 
if  he  voluntarily  enters  into,  or  continues 
in  the  service,  knowing,  or  having  the  means 
of  knowing,  its  dangers,  he  is  deemed  to 
have  assumed  the  risks,  and  to  have  waived 
all  claims  against  the  master  for  damages 
in  case  of  personal  injury  resulting  from 
such  dangers." 

And  in  Klofski  y.  Railroad  Supply  Co. 
235  111.  146,  85  N.  E.  274,  the  court,  after 
stating  that  there  is  no  conflict  between  the 
cases  which  hold  that  a  servant  may  assume 
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the  risk  of  the  master's  negligence,  and  that 
other  class  of  cases  which  hold  that  the  neg- 
ligence of  the  master  is  not  one  of  the  risks 
which  the  servant  assumes  by  his  contract 
of  hiring,  says:  "The  master's  negligence 
is  not  an  ordinary  and  usual  risk  of  the 
employment,  hence  the  servant  does  not  as- 
sume dangers  arising  therefrom  by  his  con- 
tract of  hiring,  but  the  servant,  knowing  of 
such  negligence,  may  assume  the  risk;  and 
in  such  case  he  assumes  it  because  he  knows 
of  it,  and  not  because  it  is  an  ordinary  one." 

That  the  Illinois  court  did  not  intend  to 
confuse  the  two  doctrines  of  assumption  of 
risk  and  contributory  negligence,  and  to 
hold  that  there  could  be  no  assumption  of 
risk  unless  the  conduct  of  the  servant 
amounted  to  contributory  negligence,  is 
clearly  shown  in  Chicago  &  E.  1.  R.  Co.  v. 
Heerey,  supra.  The  trial  court  had  chai-ged 
the  jury  to  the  effect  that,  as  the  master  had 
been  negligent,  the  servant  could  not  be  held 
to  have  assumed  the  risk  of  such  negligence 
unless  his  conduct  had  been  such  as  to  ren- 
der him  chargeable  with  contributory  ne<;Ii- 
gence.  Such  a  charge  was  held  erroneous  bv 
the  supreme  court,  which  said:  '^Contribu- 
tory  negligence  and  assumption  of  risk  are 
entirely  diflferent  things  in  law.  Althoug^i 
the  two  questions  may  both  arise  under  the 
facts  of  a  case,  yet  they  are  wholly  separate 
and  distinct.  Every  person  suing  for  a  per- 
sonal injury  must  show  that  he  was  in  the 
exercise  of  ordinary  care  and  caution  for  his 
own  safety,  so  that  the  question  of  contribu- 
tory negligence  may  be  involved  in  everj* 
case;  but  an  employee  may  have  assumed  a 
risk  by  virtue  of  his  employment,  or  by  con- 
tinuing in  such  employment  with  knowledge 
of  the  defect  and  danger,  and  if  he  is  in- 
jured thereby,  although  in  the  exercise  of 
the  highest  degree  of  care  and  caulion,  and 
without  any  negligence,  yet  h6  cannot  recov 
er." 

And  in  Cichowicz  ▼.  International  Pack- 
ing Co.  supra,  the  court  said:  "To  say  that 
the  servant  assumes  no  risks  except  such  as 
cannot  be  obviated  by  the  adoption  of  rea- 
sonable measures  of  precaution  by  the  mas- 
ter is  to  abolish  the  doctrine  alto^ther.  Un- 
der such  a  rule,  the  master  is  liable  in  every 
case  where  he  has  been  ne^ligent>  although 
the  servant  knows  of  the  danger,  and  volun 
tarily  encounters  it  ivithout  objection;  and 
if  the  master  has  been  guilty  of  no  negli- 
gence, he  has  a  complete  defense,  regardlcf^ 
of  any  question  of  the  assumption  of  risk  by 
the  servant.     Counsel  do  not  contend  that 
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are   "obviously"   incideat    to   the   business^ 
regardless  of  the  cause  of  such  risks.^ 

But  even  in  Michigan  the  vital  distinc- 
tion between  risks  created  by  the  master's 
negligence  and  those  ordinarily  incident  to 
the  business  has  been  noted  in  some  of 
the  later  cases.i^ 

—Utah. 

The  earlier  decisions  in  Utah  proceed  ap- 
parently upon  the  theory  that  a  servant 
never  assumes  the  risk  of  the  master's  neg- 
ligence ;  *o  or,  at  least,  he  does  not  when 


the  risk  is  not  so  imminent  that  to  con- 
tinue in  the  employment  would  be  negli- 
gence on  the  part  of  the  servant.Bl 

But  later  cases  have  followed  the  general 
rule  recognized  in  the  other  jurisdictions, 
and  hold  that  the  rule  that  the  servant  does 
not  assume  the  dangers  and  perils  occa- 
sioned through  the  negligence  of  his  em- 
ployer is  subject  to  the  exception  that  a 
servant  does  assume  such  dangers  and  risks 
when  he  knows  of  them,  or  they  are  so 
obvious  that  knowledge  may  be  presumed, 
and  with  such  knowledge  he  accepts  or  con- 


the  doctrine  of  assumed  risk  has  been  abol- 
ished, but  in  effect  insist  that  every  case  is 
excepted  from  its  operation." 

In  regard  to  some  of  the  cases  which 
seem  to  lay  down  a  different  rule,  the  court 
says:  "In  Chicago  &  A.  R.  Co.  v.  House, 
supra,  the  cause  of  danger  was  unknown  to 
the  servant,  and  resulted  from  negligence  of 
the  master.  In  Western  Stone  Co.  v.  Musi- 
cal, 196  111.  382,  89  Am.  St.  Rep.  326,  63  N. 
E.  664,  there  was  evidence  of  an  order  by 
the  foreman  to  work  in  a  dangerous  place, 
and  the  servant  obeyed  the  command.  The 
question  was  whether  the  servant  was  guilty 
of  negligence,  or  whether  he  acted  as  a  rea- 
sonably prudent  person  would,  in  view  of 
the  command  and  the  duty  of  obedience.  In 
Swift  &  Co.  V.  O'Neill,  supra,  there  was  a 
promise  to  remedy  the  defect  complained  of, 
and  in  such  a  case  the  servant  is  only  barred 
by  his  own  contributory  negligence.  If  the 
risk  is  no  greater  than  that  under  which  a 
prudent  person  would  continue  the  employ- 
ment, he  may  recover  in  case  of  injury. 
Where  the  question  is  one  of  negligence  on 
the  part  of  the  servant,  then  the  rule  is  that 
he  must  not  only  know  of  the  defect,  but 
know  that  it  renders  the  employment  dan- 
gerous." 

That  the  language  used  in  some  of  the  de- 
cisions was  apparently  conflicting  was  recog- 
nized in  Chicago  City  R.  Co.  v.  Enroth,  313 
111.  App.  285,  where  the  court  speaks  of  the 
"later*'  expressions  of  the  supreme  court, 
implying  that  there  had  been  a  change  in 
the  rule.  The  court  said:  "The  later  ex- 
pressions of  the  supreme  court  are  to  the  ef- 
fect, in  substance,  that  if  the  servant  knows, 
or,  by  the  exercise  of  ordinary  care,  should 
have  known,  of  the  master's  negligence,  sub- 
jecting the  former  to  risks  or  dangers  in  tlie 
course  of  his  employment,  he  assumes  such 
risk,  and  cannot  recover  for  an  injury 
caused  thereby,  unless  there  is  some  special 
circumstance  shown,  as  that  he  acted  in 
obedience  to  an  order  of  the  master,  or  that 
there  was  a  promise  on  the  part  of  the  mas- 
ter to  remedy  the  defect  complained  of,  or 
perhaps  in  some  other  cases." 

*«  McGinnis  v.  Canada  Southern  Bridge 
Co.  49  Mich.  466,  33  N.  W.  819;  Bradburnv. 
Wabash  R.  Co.  134  Mich.  575,  96  N.  W. 
929;  Brouseau  v.  Kellogg  Switchboard  & 
Supply  Co.  158  Mich.  312,  27  L.R.A.(N.S.) 
1052,  122  N.  W.  620. 
28  L.R.A.(N.S.) 


The  doctrine  of  the  assumption  of  obvious 
risks  applies  as  well  to  those  which  arise  or 
become  known  to  the  employee  during  the 
employment,  as  to  those  in  contemplation 
at  the  original  hiring.  De  Kal lands  v. 
Home  Teleph.  Co.  163  Mich.  26,  116  N.  W. 
564,  15  A.  &  E.  Ann.  Cas.  693. 

49  Thus,  in  McDonald  v.  Champion  Iron 
&  Steel  Co.  140  Mich.  401,  103  N.  W.  829, 
the  court  said  that  where  the  servant  shows 
that  the  injury  received  was  in  consequence 
of  the  master's  negligence,  and  was  not  due 
to  the  ordinary  risks  of  the  service,  the  bur- 
den is  upon  the  master  to  show  that  the 
servant  fully  comprehended  the  danger. 

And  in  Clemens  v.  Gem  Fibre  Package  Co. 
153  Mich.  495,  117  N.  W.  187,  the  court 
held  that  if  the  machinery  was  not  in  prop- 
er condition,  the  servant  would  assume  only 
such  risks  as  the  jury  should  find  were 
known,  or  ought  to  have  been  known,  and 
appreciated  by  him. 

fiOPidcock  V.  Union  P.  R.  Co.  6  Utah,  612, 
1  L.R.A.  131,  19  Pac.  191 ;  Seley  v.  South- 
ern P.  Co.  6  Utah,  319,  23  Pac.  757,  reversed 
on  other  grounds  in  152  U.  S.  145,  38  L.  ed. 
391,  14  Sup.  Ct.  Rep.  530;  Hill  v.  Southern 
P.  Co.  23  Utah,  94,  63  Pac.  814;  Hone  v. 
Mammoth  Min.  Co.  27  Utah,  168,  75  Pac. 
381. 

*1  Mangum^  v.  Bullion,  B.  &  C.  Min,  Co. 
15  Utah,  634,  50  Pac.  834;  Faulkner  v. 
Mammoth  Min.  Co.  23  Utah,  437,  66  Pac. 
709. 

In  the  latter  case  the  court  said:  "The 
doctrine  of  assumed  risk  by  the  employee 
does  not  lessen  the  master's  implied  duty 
to  supply  and  maintain  a  reasonably  safe 
place  for  the  performance  by  the  servant  of 
the  work  required  of  him,  except  when 
the  place  furnished  and  maintained  is  so  ob- 
viously unsafe  that  a  reasonably  prudent 
person  would  not  attempt  to  work  in  it,  and 
with  a  full  and  intelligent  understanding 
of  its  defects,  or  after  a  failure  to  exercise 
reasonable  care  to  ascertain  its  condition, 
gave  full  consent,  express  or  implied,  to 
abide  by  the  consequences  which  might  fol- 
low from  its  use." 

In  Higgins  v.  Southern  P.  Co.  26  Utah, 
164,  72  Pac.  690,  the  court  said  that  the 
servant  assumed  the  risk  of  the  injury,  but 
in  this  case  he  had  failed  to  obey  the  print- 
ed instructions  given  him  to  examine  the 
tool  by  which  he  was  injured. 
8 
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tinues  in  his  employment  without  complaint 
or  protest.M 

— ^West  Virginia. 

In  West  Virginia  the  courts  have  fre- 
quently laid  down  the  proposition  that  if 
a  servant  wilfully  or  willingly  encounters 
dangers  which  are  known  to  him,  or  are 
notorious,  the  master  is  not  responsible 
for  an  injury  occasioned  thereby .68 

This  rule  is  somewhat  modified  in  one 
case,  where  the  following  propositions  were 
laid  down  by  the  court:  While  the  general 
rule  of  law  is  that  an  employee,  knowing 
of  defects  in  machinery,  appliances,  or  in 
his  working  place,  and  still  continuing  in 
service,  assumes  risks,  and  cannot  recover 
from  his  employer  damages  for  injury  aris- 
ing from  such  defects,  yet  the  rule  is  not 
without  exception.  Mere  continuance  in 
service  with  such  knowledge  is  not  per  ae 
negligence  in  the  employee.  He  need  not 
stop  work  in  every  instance  of  knowledge 
of  a  defect,  but  may  run  some  risk  by 
continuing  service,  provided  the  defects  be 
not  plainly  dangerous,  or  be  not  such  as 
ought  to  induce  a  prudent,  careful  man  to 
believe  that  accident  would  probably  ensue, 
and  that,  looking  to  his  safety,  he  ought 
not  to  continue  the  work.64 

Under  such  a  statement  of  the  rule,  the 
difference  between  assumption  of  risk  and 
contributory  negligence  is  very  slight,  to 
say  the  least;  and  it  is  to  be  noted  that, 
in  the  general  rule  stated  above,  the  two 
defenses  are  grouped;  neither  risks  willing- 
ly encountered  (assumption  of  risk)  nor 
risks  wilfully  encountered  ( contributor  v 
nep:1igence)  afford  the  servant  a  cause  oi 
action. 


— ^Wisconsin. 

The  courts  of  Wisconsin  hare  shown  ■ 
tendency  to  minimize  the  distinction  be* 
tween  assumption  of  risk  and  contributory 
negligence,  and  to  hold  that  aasiiniption 
of  risk  (as  applied  to  dangers  created  by 
the  master's  negligence)  is  but  a  phase  of 
contributory  negligenoe.tt 

But  it  is  to  be  noted  that  the  effect  of 
this  confusion  of  the  two  doctrines  in  Wis- 
consin (so  far  as  the  question  discussed 
in  this  note  is  concerned)  is  not  to  take 
away  the  defense  of  assumption  of  risk 
where  the  master  is  negligent,  but  merely 
to  change  the  terminology  of  the  defense; 
these  cases  in  effect  hold  that  if  the  serv- 
ant knows,  or  ought  to  know,  that  the 
master  has  been  negligent,  and  still  con- 
tinues in  the  employment,  his  conduct  is 
in  all  cases  negligence  which  contributes 
to  the  injury,  and  precludes  a  recovery.  The 
North  Carolina  doctrine,  on  the  other  hand, 
although  confusing  the  two  doctrines,  takes 
away  the  defense  of  assumption  of  risk  in 
those  cases  in  which  the  conduct  of  the 
servant,  according  to  the  generally  accepted 
standard,  has  not  been  negligent. 

The  Missouri  doctrine. 

The  so-called  Missouri  doctrine  is  in  di- 
rect conflict  with  the  general  rule  stated 
above,  and  under  it  the  master's  negligence 
precludes  any  reliance  upon  the  defense  of 
assumption  of  risk,  and  the  only  defense 
open  to  the  master  is  that  of  contributory 
negligence. 

This  rule  was  early  adopted,M  and  al- 
though a  large  number  of  decisions  seem 
unwilling   to   apply    it    to    its    fullest   ei- 


5«  Merrill  v.  Oregon  Short  Line  R.  Co.  20 
Utoh,  264,  110  Am.  St.  Rep.  695,  81  Pac. 
85;  Garity  v.  Bullion-Beck  &  C.  Min.  Co.  27 
Utah,  634,  76  Pac.  556;  Leach  v.  Oregon 
Short  Line  R.  Co.  29  Utah,  285,  110  Am.  St. 
Rep.  798,  81  Pac.  90;  Tuckett  v.  American 
Steam  &  Hand  Laundrv,  30  Utah,  273,  4 
L.R.A.(N.S.)  990,  116  Am.  St.  Rep,  832,  84 
Pac.  600. 

WBerns  v.  Gaston  Gas  Coal  Co.  27  W. 
Va.  285,  55  Am.  Rep.  304;  Hoffman  v.  Dick- 
inson, 31  W.  Va.  142,  6  S.  E.  53;  Humph- 
reys V.  Newport  News  &  M.  Valley  Co.  33 
W.  Va.  135,  10  S.  E.  39;  Davis  v.  Nuttalls- 
burg  Coal  &  Coke  Co.  34  W.  Va.  600,  12  S. 
E.  639;  Seldomridge  v.  Chesapeake  &  0.  R. 
Co.  46  W.  Va.  669,  33  S.  E.  293 ;  Purkey  v. 
Soiitliern  Coal  &  Transp.  Co.  67  W.  Va.  596, 
50  S.  E.  755. 

M  Graham  v.  Newburg  Orrel  Coal  &  Coke 
Co.  38  W.  Va.  273,  18  S.  E.  584. 

W  See  notes  to  Limberg  v.  Glenwood  Lum- 
ber Co.  49  L.R.A.  33  and  Rase  v.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co.  21  L.R.A. 
rN.S.)  138.  And  see  also  Nadau  v.  White 
River  Lumber  Co.  76  Wis.  120,  20  Am.  St 
28  L.R.A.(N.S.) 


Rep.  29,  43  N.  W.  1135;  Powell  ▼.  Ashland 
Iron  &  Steel  Co.  98  Wis.  36,  73  N.  W.  573: 
Koepcke  v.  Wisconsin  Bridge  ft  Iron  Co. 
116  Wis.  92,  92  N.  W.  658;  Revolinski  ▼. 
Adams  Coal  Co.  118  Wis.  324,  95  N.  W. 
122;  Pautz  v.  Plankinton  Packing  Co.  IIS 
Wis.  47,  94  N.  W.  664. 

And  in  Powell  v.  Ashland  Iron  ft  Steel 
Co.  supra,  the  court,  in  holding  that  there 
was  no  real  practical  difference  between  tbe 
defense  of  assumption  of  risk  and  that  of 
contributory  negligence,  said  that,  of  course, 
assumption  of  risk  of  the  ordinary  dangers 
of  the  employment,  where  the  ma^^ter  was 
not  negligent,  had  nothing  to  do  with  con- 
tributory negligence,  but  the  assumption  of 
risks  created  by  the  master's  negligence  was 
merely  a  phase  of  contributory  negligence. 

Win  Conroy  v.  Vulcan  Iron  Works,  62 
Mo.  39,  it  was  held  that  when  the  instru- 
mentality with  which  the  servant  is  re- 
quired to  perform  his  service  is  so  glaring* 
ly  defective  that  a  man  of  common  pm- 
denoe  or  sense  would  not  use  it,  the  mas- 
tcr  could  not  be  responsible  for  damages  re- 
sulting from  it.     In  such  a  case  the  serr- 
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ienty  and  some  have  expressly  repudiated 
It,  still  the  overwhelming  weight  of  au- 
thority, especially  among  the  later  deci- 
sions, supports  the  rule  as  stated. 

The  language  used  in  some  decisions  is 
of  such  a  character  as  to  leave  apparently 
no  doubt  of  the  intention  of  the  court  ex- 
pressly to  hold  that  negligence  on  the  part 
of  the  master  will  deprive  him  of  the  de- 


fense of  assumption  of  risk,  leaving  con- 
tributory negligence  as  the  only  defense 
open  to  him.*7 

The  decisions  are  very  numerous  which 
support  this  so-called  Missouri  doctrine, 
and  which  have  permitted  a  recovery  for 
injuries  caused  by  the  master's  negligence, 
although  the  servant  knew  of  such  negli- 
gence, and  could  not  have  recovered  under 


ant  would  be  guilty  of  recklessly  exposing 
himself  to  danger,  and  would  have  to  abide 
the  consequences.  But  when  the  servant 
incurs  the  risk  of  machinery  which,  though 
dangerous,  is  not  so  much  so  as  to  threaten 
immediate  injury,  or  when  it  is  reasonable 
to  suppose  that  it  may  be  safely  used  with 
great  care  or  skill,  a  different  rule  prevails. 
And  this  statement  was  quoted  with  approv- 
al in  Stoddard  v.  St.  Louis,  K.  0.  &  N.  R. 
Ck>.  65  Mo.  614. 

And  in  Devlin  ▼.  Wabash,  St.  L.  &  P. 
R.  Co.  87  Mo.  545,  the  court  said  that  a 
servant  was  not  bound  to  quit  the  service, 
nor  did  he  assume  all  risks  from  want  of 
repair,  unless  the  conditions  were  such,  to 
his  knowledge,  that  it  would  be  necessarily 
dangerous  to  the  mind  of  a  prudent  man  to 
incur  it. 

B7The  decision  in  Dakan  v.  G.  W.  Chase 
A  Son  Mercantile  Co.  197  Mo.  238,  94  S.  W. 
944,  probably  goes  as  far  in  asserting  and 
upholding  the  Missouri  rule  as  any.  The 
court  says:  "If  the  peril  of  the  servant  in 
the  performance  of  his  duty  is  increased  by 
the  negligence  of  the  master,  and  if  tlie 
servant,  knowing  that  the  master  has  been 
thus  negligent,  and  that  that  negligence  has 
rendered  the  performance  of  his  duty  more 
hazardous,  continues  in  the  performance  of 
that  duty,  a  question  of  contributory  neg- 
ligence then  arises, — ^not  a  question  of  as- 
sumption of  risk.  Language  is  sometimes 
used  by  text  writers  and  in  some  judicial 
opinions  which  seems  to  indicate  that,  un- 
der the  circumstances  just  mentioned,  there 
is  an  assumption  of  risk  by  the  servant, 
but  such  language  is  not  carefully  chosen, 
or,  if  it  is  intended  literally  as  expressed, 
it  does  not  state  the  rule  of  law  as  declared 
by  this  court;  it  is  not  the  law  in  Mis- 
souri." 

The  so-called  Missouri  rule  is  laid  down 
in  Blundell  v.  W.  A.  Miller  Elevator  Mfg. 
Co.  189  Mo.  552,  88  S.  W.  103,  as  follows: 
"If  the  master  fails  in  his  duty,  and  if  the 
servant  knows,  or  by  the  exercise  of  ordi- 
nary care  could  know,  that  the  appliances 
furnished  are  not  altogether  or  reasonably 
safe,  the  servant  is  not  obliged  to  refuse  to 
use  the  appliances  or  quit  the  service  if  he 
reasonably  believes  that,  by  the  exercise  of 
proper  care  and  caution,  he  can  safely  use 
the  appliances,  notwithstanding  they  are 
not  so  reasonably  safe;  and  if  he  does  so, 
and  exercises  ordinary  care  and  caution,  and 
is  injured,  he  does  not  waive  his  right  to 
compensation  for  injuries  received  in  conse- 
quence thereof,  nor  is  he  guilty  of  negli- 
gence.'* 

And  in  Yongue  v.  St.  Louis  &  S.  F.  R.  Co. 
28  L.R.A.(N.S.) 


133  Mo.  App.  141,  112  S.  W.  985,  the  court 
said  that  although  there  was  some  conflict 
among  the  earlier  cases,  all  of  the  latest  de- 
cisions dealing  with  the  defense  of  assump- 
tion of  risk  held  that  the  retention  of  serv- 
ice after  being  apprised  of  a  defective  ap- 
pliance was  relevant  only  to  the  defense  of 
contributory  negligence. 

And  in  Garaci  v.  Hill  O'Meara  Constr. 
Co.  124  Mo.  App.  709,  102  S.  W.  594,  the 
court  said:  "The  entire  subject  of  the  mas- 
ter's nonliability  on  account  of  abnormal 
conditions  arising  by  the  neglect  of  his  duty 
is  relegated  and  to  be  ascertained  and  de- 
termined by  the  principles  of  law  with  re- 
spect to  contributory  negligence." 

"The  nonliabilitv  of  the  master  where  the 
servant  knows  of  the  defect  is  properly 
placed  on  the  ground  of  contributory  negli- 
gence, rather  than  of  assumption  of  risk.*' 
Settle  V.  St.  Louis  &  S.  F.  R.  Co.  127  Mo. 
336,  48  Am.  St.  Rep.  633,  30  S.  W.  125. 

The  knowledge  of  the  servant  that  the 
master  has  neglected  his  duty  (Wendler  v. 
People's  House  Furnishing  Co.  165  Mo.  527> 
65  S.  W.  737),  or  even  an  express  contract 
between  the  master  and  the  servant  (Blan- 
ton  V.  Dold,  109  Mo.  75,  18  S.  W.  1149),  does 
not  convert  the  danger  arising  therefrom 
into  a  risk  of  the  employment  assumed  by 
the  servant. 

The  doctrine  of  assumption  of  risk  has 
no  application  where  the  master  is  negli- 
gent. George  v.  St.  Louis  &  S.  F.  R.  Co.  225 
Mo.  364,  125  S.  W.  196. 

When  the  master  is  chargeable  with  negli- 
gence, there  can  be  no  assumption  of  risk. 
Strickland  v.  F.  W.  Woolworth  A  Co.  145 
Mo.  App.  528,  127  S.  W.  628. 

The  servant  assumes  all  the  risks  of  the 
service,  in  the  absence  of  active  negligence 
on  the  part  of  the  master.  Chrismer  v.  Bell 
Teleph.  Co.  194  Mo.  189,  6  L.R.A.(N.S.) 
492,  92  S.  W.  378. 

Assumption  of  risk,  being  essentially  con- 
tractual, disappears  from  view  when  negli- 
gence is  found  to  be  the  producing  cause  of 
the  injury.  Mack  v.  Chicago,  R.  I.  &  P.  R. 
Co.   123  Mo.  App.  531,   101  8.  W.  142. 

A  plea  which  alleged  that  the  negligence 
of  the  master  was  known  to  the  servant 
does  not  constitute  a  defense  to  the  action, 
on  the  theory  of  an  assumption  of  risk. 
Curtis  v.  McNair,  173  Mo.  270,  73  S.  W.  167. 

Under  the  Missouri  doctrine  it  is  unneces- 
sary for  the  plaintiff  to  allege  that  he  waa 
ignorant  of  the  defect.  Cole  v.  St.  Louis 
Transit  Co.  183  Mo.  81,  81  S.  W.  1138. 

The  existence  of  the  master's  negligence 
excludes  the  implication  of  an  assumption 
of  risk  on  the  part  of  the  servant.     Shore 
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the  general  rule  adopted  in  other  jurisdic- 
tiona.M 

Manj  other  cases  have  applied,  or  at 
least  recognized,  the  Missouri  doctrine  as 
the  law  in  that  state.M 

In  other  cases,  without  expressly  stating 
that  the  servant  does  not  assume  the  risk 
of  the  master's  negligence,  the  courts  have 
said  that  mere  knowledge  of  such  negli- 
gence will  not  preclude  a  recovery .80 

In  many  cases  the  court  has  said  that 


the  servant  never  assumes  the  risk  of  the 
master's  negligence  unless  the  danger  is  so 
great  and  imminent  that  a  reasonably 
prudent  man  would  not  incur  it.^l  This,  of 
course,  in  effect  abolishes  assumption  of 
risk,  although  retaining  the  term  to  desig- 
nate one  form  of  contributory  negligence. 
In  a  few  cases  the  court,  in  adopting  this 
terminology,  states  that  assumption  of  risk, 
as  used  in  this  sense,  is  but  another  term 
for  contributory  negligence.8>     Such  a  use 


V.  American  Bridge  Co.  Ill  Mo.  App.  278, 

86  S.  W.  905. 

In  Bennett  v.  Crystal  Carbonate  Lime  Co. 
(Mo.  App.)  124  S.  W.  608,  the  court  said 
that,  generally  speaking,  it  is  the  law  of 
Missouri,  as  declared  by  the  supreme  court, 
that  the  servant  no  longer  assumes  the  risk 
arising  from  the  master's  negligence,  how- 
ever obvious  the  risk  may  be. 

»« Hamilton  v.  Rich  Hill  Coal  Min.  Co. 
108  Mo.  384,  18  S.  W.  977;  O'Mellia  v.  Kan- 
sas  City,  St.  J.  &  C.  B.  R.  Co.  116  Mo.  205, 
21  S.  W.  603;  Wendler  v.  People's  House 
Furnishing  Co.  and  Cole  v.  St.  Louis  Tran- 
sit Co.  supra;  Lee  v.  Missouri  P.  R.  Co.  106 
Mo.  400,  02  S.  W.  614 ;  George  v.  St.  Louis  & 
S.  F.  R.  Co.  supra;  Bobbins  v.  Big  Circle 
Min.  Co.  105  Mo.  App.  78,  79  S,  W.  480; 
Houts  V.  St.  Louis  Transit  Co.  108  Mo.  App. 
686,  84  S.  W.  161 ;  Yongue  v.  St.  Louis  &  S. 
F.  R.  Co.  supra. 

»»Lee  V.  Missouri  P.  R.  Co.  supra;  Phip- 
pin  V.  Missouri  P.  R.  Co.  196  Mo.  321,  93 
8.  W.  410;  Daken  v.  G.  W.  Chase  &.  Son 
Mercantile  Co.  supra ;  Brady  v.  Kansas  City, 
St.  L.  &  C.  R.  Co.  206  Mo.  609,  102  S.  VV. 
978,  106  S.  W.  1195;  Koerner  v.  St.  Louis 
Car  Co.  209  Mo.  141,  17  L.R.A.(N.S.)  292, 
107  S.  W.  481 ;  Tinkle  v.  St.  Louis  &  S.  y. 
R.  Co.  212  Mo.  445,  110  S.  W.  3086;  Zel- 
lars  v.  Missouri  Water  &  Light  Co.  92  Mo. 
App.  107;  Nash  v.  Dowling,  93  Mo.  App. 
16G;  Parsons  v.  Hammond  Packing  Co.  96 
Mo.  App.  372,  70  S.  W.  619;  Cothron  v. 
Cudahy  Packing  Co.  98  Mo.  App.  343,  73  S. 
W.  279;  Zongker  v.  People's  Union  Mercan- 
tile Co.  110  Mo.  App.  382,  86  S.  W.  480; 
Deckerd  v.  Wabash  R.  Co.  HI  Mo.  App. 
117,  85  S.  W.  982;  Shore  v.  American  Bridge 
Co.  Ill  Mo.  App.  278,  86  S.  W.  906;  Warren 
v.  Chicago,  B.  &  Q.  R.  Co.  113  Mo.  App.  498, 

87  S.  W.  585;  Stafford  v.  Adams,  113  Mo. 
App.  717,  88  S.  W.  1130;  Obermeyer  v.  F. 
H.  Logeman  Chair  Mfg.  Co.  120  Mo. 
App.  59,  96  S.  W.  673,  affirmed  in  (Mo.)  129 
S.  W.  209;  Longree  v.  Jackes-Evans  Mfg. 
Co.  120  Mo.  App.  478,  97  S.  W.  272;  Mack 
y.  Chicago,  R.  I.  &  P.  R.  Co.  123  Mo.  App. 
631,  101  S.  W.  142;  Huston  v.  Quincy,  O. 
&  K.  C.  R.  Co.  129  Mo.  App.  676,  107  S.  W. 
1045;  Kirby  v.  Manufacturers'  Coal  &  Coke 
Co.  127  Mo.  App.  588,  106  S.  W.  1069;  Mc- 
Guire  v.  Quincy,  O.  &  K.  C.  R.  Co.  128 
Mo.  App.  677,  107  S.  W.  411;  Yongue  v. 
St.  Louis  &  S.  F.  R.  Co.  supra;  Denker  v. 
Wolff  Mill.  Co.  135  Mo.  App.  340,  115  S. 
W.  1035;  Reickert  v.  Hammond  Packing 
Co.  136  Mo.  App.  565,  118  S.  W.  526; 
28  L.R.A.(N.S.) 


Pratt  v.  Missouri  P.  R.  Co.  139  Mo.  App. 
^02,  122  S.  W.  1126;  O'Brien  y.  West- 
ern Implement  Mfg.  Co.  141  Mo.  App. 
331,  126  S.  W.  804;  Wilson  v.  United  R.  Co. 
142  Mo.  App.  676,  121  S.  W.  1083;  Trent 
V.  Lechtman  Printing  Co.  141  Mo.  App.  437, 
126  S.  W.  238;  Jewell  v.  Excelsior  Powder 
Mfg.  Co.  143  Mo.  App.  200,  127  S.  W.  598; 
King  V.  St  Louis  &  S.  F.  R.  Co.  143  Mo. 
App.  279,  127  S.  W.  400:  Patrum  v.  St 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  129  a  W. 
1041;  Kile  v.  Union  Electric  Light  &  P.  Co. 
(Mo.  App.)  130  S.  W.  89. 

And  the  so-called  Missouri  doctrine  was 
expressly  asserted  and  adhered  to  in  Mc- 
Murray  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  225 
Mo.  272,  126  S.  W.  751,  decided  in  Febniar>. 
1910,  where  the  court  said  that  the  rule  of 
assumption  of  risk  never  applies  to  a  case 
where  the  evidence  shows  that  the  injury 
was  attributable  to  the  negligence  of  tlie 
employer,  for  the  reason  that,  where  hiti 
negligence  is  the  proximate  cause  of  tbe 
injury,  it  can  no  longer  be  truthfully  said 
that  the  injury  was  attributable  to  an  as- 
sumption of  risk. 

M  Huhn  V.  Missouri  P.  R.  Co.  92  Mo.  440. 
4  S.  W.  937;  Hamman  v.  Central  Coal  d 
Coke  Co.  156  Mo.  232,  66  S.  W.  1091: 
Sheperd  v.  St  Louis  Transit  Co.  189  Mo. 
362,  87  S.  W.  1007;  Clippard  v.  St  Louia 
Transit  Co.  202  Mo.  432,  101  S.  W.  44; 
W^arner  v.  Chicago,  R.  I.  &  P.  R.  Co.  62  Ma 
App.  192;  Smith  v.  Little  Pittsburg  Coal 
Co.  76  Mo.  App.  177;  Booth  v.  Kansas  City 
&  I.  Air  Line,  76  Mo.  App.  616;  Harriman 
V.  Kansas  City  Star  Co.  81  Mo.  App,  124; 
Adams  v.  McCormick  Harvesting  Mach.  Co. 
95  Mo.  App.  Ill,  68  S.  W.  1053;  Depuy  t. 
Chicago,  R.  I.  &  P.  R.  Co.  110  Mo.  App. 
110,  84  S.  W.  103;  Robertson  v.  Hammond 
Packing  Co.  116  Mo.  App.  520,  91  S.  VY. 
161. 

61  Devlin  v.  Wabash,  St.  L.  ft  P.  R.  Co. 
87  Mo.  545;  Bender  v.  St  Louis  &  S.  F.  R. 
Co.  137  Mo.  240,  37  S.  W.  132;  Hurst  v. 
Kansas  City,  P.  &  G.  R.  Co.  163  Mo.  309. 
85  Am.  St  Rep.  639,  63  S.  W.  695;  BranCs 
V.  St  Louis  Car  Co.  213  Mo.  698,  18  L.R.A. 
(N.S.)  701,  112  S.  W.  511;  Coin  v.  John 
H.  Talge  Lounge  Co.. 222  Mo.  489,  26  LJI.A. 
(N.S.)  1179,  121  S.  W.  1;  Neves  y.  Green, 
111  Mo.  App.  634,  86  S.  W.  508. 

eSThus,  in  Herbert  v.  Mound  City  Boot 
&  Shoe  Co.  90  Mo.  App.  305,  the  court  said 
that  the  facts  of  the  case  may  be  such  that 
if  the  servant  assumes  the  risk  *of  unusual 
dangers  in  such  sense  as   to   preclude  hisa 
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of  the  phrase,  however,  is  very  misleading, 
for  in  most  jurisdictions  there  is  a  very 
important  distinction  between  the  two 
terms.«3 

Another  variation  of  the  form  of  state- 
ment of.  the  Missouri  rule  is  found  in  some 
cases  which  hold  that  a  servant  is  not 
obliged  to  quit  the  employment,  and  does 
not  assume  the  risk  if  it  is  reasonable  to 
suppose  or  believe  that  a  defective  appli- 
ance may  be  safely  used  by  the  exercise 
of  ordinary  care.«* 

The  duty  of  the  master  to  use  ordinary 
caro  in  furnishing  safe  instrumentalities 
and  places  to  his  servant  is  held  in  some 
cases  to  be  a  continuing  duty,  so  that 
though  the  servant  may  know  that  the 
duty  has  been  neglected  in  the  past,  the 


master  is  not  thereby  relieved  of  it,  nor 
does  the  servant  assume  the  risk.^ft 

In  Labatt,  Master  &  Servant,  p.  730,  it  is 
said  that  the  recent  courts  have  shown  a 
tendency  to  fall  in  line  with  those  of  other 
jurisdictions,  but  the  more  recent  decisions 
do  not  show  such  a  tendency,  and  the 
Missouri  doctrine  is  reasserted  again  and 
again  without  any  qualification. 

Some  courts  base  the  Missouri  doctrine 
upon  the  ground  that  it  is  against  public 
policy  for  the  courts  to  permit  the  master 
to  contract  against  the  consequences  of  his 
own  negligence.M 

In  some  decisions  the  courts  have  recog- 
nized the  fact  that  they  are  not  in  har- 
mony with  the  courts  in  other  jurisdic- 
tions,OT  while  others  assume  that  their  rule 


from  holding  the  defendant  liable,  he  is  real- 
ly guilty  of  contributory  negligence. 

%he  conclusion  that  there  can  b^  no  as- 
sumption of  risk  where  the  master  is  neg- 
ligent in  no  way  restricts  or  limits  the  rule 
that  where  the  risk  is  so  obviously  danger- 
ous that  an  ordinarily  prudent  man  would 
refuse  to  expose  himself,  and  the  servant, 
under  such  circumstances,  proceeds  and  ia 
injured,  he  cannot  recover.  This  latter 
rule,  however,  does  not  rest  upon  the  doc- 
trine of  assumed  risk,  but  upon  the  doctrine 
of  contributory  negligence.  Strickland  v. 
F.  W.  Woolworth  &  Co.  supra. 

^  Ab  to  distinction  between  assumption 
of  risk  and  contributory  negligence,  se^* 
notes  to  Limberg  v.  Glenwood  Lumber  Co. 
49  L.R.A.  33,  and  Rase  v.  Minneapolis,  St. 
r.  &  S.  Ste.  M.  R.  Co.  21  L.R.A,(N.S.)  13S 

MHuhn  V.  Missouri  P.  R.  Co.  supra; 
Soeder  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  100 
Mo.  673.  18  Am.  St.  Rep.  724,  13  S.  W.  714; 
Mahaney  v.  St.  Louis  &  H.  R.  Co.  108  Mo. 
191,  18  S.  W.  895;  O'Mellia  v.  Kansas  City, 
»St.  J.  &  C.  B.  R.  Co.  supra;  Minnier  v.  Se- 
dalia,  W.  &  S.  W.  R.  Co.  167  Mo.  99,  66 
S.  W.  1072;  Haviland  v.  Kansas  City,  P. 
&  G.  R.  Co.  172  Mo.  106,  72  S.  W.  615; 
lienham  v.  Taylor,  66  Mo.  App.  308;  Adams 
v.  Kansas  &  T.  Coal  Co.  85  Mo.  App.  486 ; 
Auams  V.  McCormick  Harvesting  Mach. 
Co.  and  Robbins  v.  Big  Circle  Min.  Co. 
supra ;  Studenroth  v.  Hammond  Packing  Co. 
106  Mo.  App.  480,  81  S.  W.  487;  Houts  v. 
iSt.  Louis  Transit  Co.  supra.  ' 

And  in  Minnier  v.  Sedalia,  W.  &  S.  W. 
R.  Co.  supra,  the  court  said  that  it  was  the 
law,  not  only  in  Missouri,  but  almost  uni- 
versally, that  if  the  master  furnishes  de- 
fective tools,  and  the  servant  knows  of  it, 
he  i^  not  obliged  to  refuse  to  use  the  tools 
or  quit  the  service  of  the  master,  if  he 
reasonably  believes  that  he  can  use  the  ap- 
pliances in  safety  by  means  of  due  care  and 
caution. 

M  Settle  V.  St.  Louis  &  S.  P.  R.  Co.  127 
Mo.  336,  48  Am.  St.  Rep.  633,  30  S.  W. 
126;  Pauck  v.  St.  Louis  Dressed  Beef  & 
Provision  Co.  169  Mo.  467,  61  S.  W.  806; 
28  L.R.A.(N.S.) 


Wendler  v.  People's  House  Furnishing  Co. 
165  Mo.  527,  65  S.  W.  737. 

«6  Thus,  in  Charlton  v.  St.  Louis  &  S.  F. 
R.  Co.  'iOO  Mo.  413,  08  S.  W.  629,  the  court 
said  that  assumption  of  risk  rests  on  con- 
tract, and  a  servant  Cannot,  consequently, 
assume  the  risk  of  the  master's  negligence, 
because  it  is  a  fundamental  proposition  that 
it  is  against  public  policy  for  a  master  to 
contract  against  his  own  negligence. 

It  is  against  public  policy  to  allow  a 
master  to  relieve  himself  by  contract  from 
liability  for  his  own  negligence,  and  what 
the  law  forbids  to  be  done  by  express  con- 
tract, it  will  not  assist  to  be  done  by  im- 
plying a  contract.  Curtis  v.  McNair,  173 
Mo.  270,  73  S.  W.  167. 

The  law  will  not  permit  any  person  to 
contract  against  his  own  negligence.  Strick- 
land V.  F.  W.  Woolworth  &  Co.  supra. 

It  is  against  public  policy  to  permit  the 
master  to  contract  against  his  own  negli- 
gence. George  v.  St.  Louis  &  S.  F.  R.  Co. 
225  Mo.  364,  126  S.  W.  196. 

The  additional  risks  produced  by  the 
master's  negligence  are  not  and  cannot  be 
assumed  by  the  servant  by  express  or  im- 
plied contract.  Huston  v.  Quincy,  0.  &  K. 
C.  R.  Co.  supra. 

WThus,  in  Clippard  v.  St.  Louis  Transit 
Co.  supra,  the  court,  after  asserting  the 
Missouri  rule,  said:  "It  may  be  that  our 
court  has  gone  further  upon  this  question 
than  many  courts,  but  we  see  no  reason  for 
now  overturning  the  long  line  of  decisions 
upon  the  question." 

And  in  Obermever  v.  F.  H.  Logeman 
Chair  Mfg.  Co.  120  Mo.  App.  69,  96  S.  W. 
673,  the  court  speaks  of  '*the  unique  doc- 
trine established  by  our  supreme  court." 

In  Chandler  v.  St.  Louis  &  S.  F.  R.  Co. 
127  Mo.  App.  34,  106  S.  W.  553,  it  was  held 
that  under  the  Federal  law  which  prevailed 
in  the  Indian  territory,  a  servant  knowing 
of  a  defect  must  be  held  to  have  assumed 
the  risk  thereof;  but  the  coi^^t  added  that, 
had  the  cause  of  action  arisen  in  Missouri, 
there  might  have  been  a  recovery. 
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is  the  generally  accepted  rule,  and  appar- 
ently do  not  realize  that  it  is  contrary  to 
that  recognized  in  practically  every  other 
•tate.M     That  there  is,  or  has  been,  con- 


siderable conflict  in  the  decisiona,  fa  reeog* 
nized  in  a  number  of  casea.^ 

Some    cases    deny    a    recoYery,   on   the 
ground  of  assumption  of  risk,  where  the 


6S  Thus,  in  Dakan  v.  G.  W.  Chase  &  Son 
Mercantile  Co.  197  Mo.  238,  94  S.  W.  944, 
the  court  said:  "Langua^  it  sometimes 
used  by  text  writters  and  m  some  judicial 
opinions  which  seems  to  indicate  that  under 
the  circumstances  just  mentioned  ,there  is 
an  assumption  of  risk  by  the  servant;  but 
such  language  is  not  carefully  chosen,  or, 
if  it  is  intended  literally  as  expressed,  it 
does  not  state  the  rule  of  law  as  declared 
by  this  court." 

And  in  Minnier  v.  Sedalia,  W.  &  S.  W. 
R.  Co.  supra,  the  court  said :  '  "It  is  also  the 
law,  not  only  in  this  state,  but  almost  uni- 
versally, that  if  tne  master  fails  in  his  duty 
to  his  servant  to  furnish  safe  appliances, 
and  if  the  servant  knows,  or  by  the  exer- 
cise of  ordinary  care  could  know,  that  the 
appliances  furnished  are  not  altogether  or 
reasonably  safe,  the  servant  is  not  obliged 
to  refuse  to  use  the  appliances,  or  quit  the 
aervice  of  the  master,  if  he  reasonably  be- 
lieves that,  by  the  exercise  of  proper  care 
and  caution,  he  can  safely  use  the  appli- 
ances, notwithstanding  they  are  not  so 
reasonably  safe;  and  if  he  does  use  them, 
and  exercisf  such  care  and  caution,  and  is 
injured,  the  servant  does  not  waive  his 
right  to  compensation  for  injuries  received 
in  consequence,  nor  is  he  guilty  of  con- 
tributory negligence." 

And  in  George  v.  St.  Louis  ft  S.  F.  R.  Co. 
225  Mo.  364,  125  S.  W.  196,  in  which  a 
eervant  recovered  for  injuries  due  to  the 
master's  negligence,  of  which  he  knew,  the 
court  said:  **And  all  the  authorities,  text 
writers  and  courts,  unite  in  holding  that  if 
the  master  negligently  fails  to  furnish  his 
servant  such  a  place,  and  the  latter  is  in- 
jured in  consequence  thereof,  then  it  can- 
not be  successfully  maintained  that  such  in- 
J'ury  was  the  result  of  a  risk  assumed  by 
iim;  but,  upon  the  contrary,  such  injury 
must  be  attributed  to  the  dereliction  of 
duty  on  the  part  of  the  master,  and  he  is 
liable  in  damages  therefor." 

The  rule  is  almost  universal  that  the 
servant  does  not  assume  the  negligence  of 
the  master  who  fails  in  his  duty  to  furnish 
the  servant  with  reasonably  safe  instru- 
mentalities to  perform  his  work.  O'Brien  v. 
Western  Implement  Mfg.  Co.  141  Mo.  App. 
331,  125  S.  W.  804. 

In  Lee  v.  Missouri  P.  R.  Co.  195  Mo. 
400,  92  S.  W.  614,  the  court  was  called  upon 
to  decide  a  case  arising  in  Kansas,  and  it 
isaid  that  while  some  Kansas  decisions  hold 
that  a  servant  might  assume  the  risks  of 
A  known  defect,  the  court  in  Emporia  v. 
ICowalski,  66  Kan.  64,  71  Pa.  232,  laid 
<Iown  the  law  as  to  assumption  of  risk  in 
cfTect  the  same  as  that  declared  by  the  Mis- 
aouri  courts.  But  in  the  Kansas  case  tlie 
court,  after  stating  in  broad  terms  that  the 
servant  never  assumed  the  risk  of  the  mas- 
ter's negligence,  was  careful  to  state  that 
the  defect  was  not  patent  nor  observable, 
'^S  L.K.A.(N.S.) 


and  was  not  known  and  could  not  have  been 
known  by  the  servant,  in  the  exercise  of 
ordinary  care  in  the  performance  of  hia 
duty.  In  support  of  its  decision,  the  Mis- 
souri court  also  cited  O'Neill  v.  Chicago,  R. 
I.  A  P.  R.  Co.  62  Neb.  358,  60  L.R.A.  443,  86 
N.  W.  1098,  but  the  latter  case  expressly 
points  out  that  the  servant  waa  ignorant  of 
the  defect^  and  therefore  did  not  assume  the 
risk  thereof. 

And  in  Charlton  v.  St  Louis  ft  a  F.  R. 
Co.  200  Mo.  413,  98  S.  W.  529,  the  eourt, 
in  speaking,  of  the  Lee  Case,  said:  **In 
that  case  it  became  necessary  to  examine  the 
decisions  of  the  supreme  court  of  Kansas, 
and  to  ascertain  the  state  of  the  law  on 
questions  of  assumed  risks  and  contribu- 
tory negligence.  As  a  result,  it  waa  held 
that  there  is  no  substantial  conflict  be- 
tween the  decisions  of  this  court  and  that. 
We  may  proceed,  therefore,  to  a  eonsidera* 
tion  of  this  case,  levying  tribute  and  rely- 
ing indiscriminately  on  uie  pronouncemenu 
and  doctrines  of  either  court." 

09  Thus,  in  Marshall  v.  Kansas  City  Hay 
Press  Co.  69  Mo.  App.  256,  it  i«  said  that 
if  the  doctrine  of  Fugler  ▼.  Bothe,  117  Mo. 
475,  22  S.  W.  1113,  was  overruled  bv  Settle 
V.  St.  Louis  ft  S.  F.  R.  Co.  127  Mo.  342,  48 
Am.  St.  Rep.  633,  30  S.  W.  125,  it  was  re- 
stored and  vitalised  by  the  ruling  in  Stcin- 
hauser  v.  Spraul,  127  Mo.  541,  27  L.R.A. 
441,  28  S.  W.  620,  30  S.  W.  102.  If  so,  tiic 
restoration  lasted  for  a  very  brief  period. 

And  it  was  said  in  Yongue  v.  St.  Louis  ft 
S.  F.  R.  Co.  133  Mo.  App.  141,  112  S.  \\\ 
985,  that  the  doctrine  that  a  servant  might 
assume  the  risk  of  the  master's  negl''g«*nce 
was  not  then  in  force  in  that  state,  although 
there  were  some  cases  of  both  earlier  and 
later  dates  which  tended  to  support  that 
view. 

And  in  Garaci  v.  Hill  O'Meara  Constr. 
Co.  124  Mo.  App.  709,  102  S.  W.  594,  the 
court  recognized  the  fact  that  many  of  the 
courts  had  adopted  the  rule  that  a  servant 
with  knowledge  may  assume  the  risk  of 
dangers,  even  if  created  by  the  master** 
negligence;  but  states  that  such  is  not  tlie 
rule  adopted  by  the  Missouri  supreme  court. 
In  regard  to  the  conflict  existing  in  some 
Missouri  decisions,  the  court  said:  "It  ap- 
peared to  us  that  the  court  adverted  to  the 
former  rule  as  hereinbefore  stated  in  Matfais 
v.  Kansas  City  Stock  Yards  Co.  185  Mo. 
434,  84  S.  W.  66,  and  we  followed  it>  an- 
nouncing our  views  in  Lee  ▼.  St.  Louis,  M. 
ft  S.  E.  R.  Co.  112  Mo.  App.  372,  87  &  \V. 
12;  but  since  that  adjudication,  the  court 
of  last  resort  has  reiterated  the  ruling  in 
the  earlier  cases,  in  Blundell  v.  Wm.  A. 
Miller  Elevator  Mfg.  Co.  189  Mo.  552,  83 
S.  W.  103." 

"Those  of  the  profession,  either  on  the 
bench  or  at  the  bar,  who  have  had  oceasioa 
in  the  past  to  investigate  the  adjudicatiom 
in  Missouri  upon  that  department  of  th^ 
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injury  results  from  the  manner  in  which 
the  master  conducts  his  business,  even 
though  there  might  be  a  safer  way  of 
doing  it.70  But  the  scope  of  the  rule  which 
affords  immunity  to  the  master  while  con- 
ducting his  business  in  his  own  way  is  con- 
Bned  within  the  limits  of  reasonable  careJi 
£yen  imder  the  Missouri  doctrine,  a  serv- 
Ant  assumes  the  risk  of  defects  which  it 
is  his  duty  to  discover  and  repair.TS 


As  has  been  stated,  the  Missouri  doctrine 
has  not  been  accepted  to  its  fullest  extent 
in  all  of  the  later  cases.  One  apparent 
modification  is  where  the  servant  is  injured 
by  a  simple  tool  furnished  by  the  mastcrJS 
But  in  many  jurisdictions  a  rule  prevails 
that  the  master  is  not  responsible  for  in- 
juries to  his  servant  caused  by  defects  in 
simple  tools,  and  it  may  be  possible  that 
this  group  of  Missouri  cases  proceeded  upon 


law  treated  of  as  assumption  of  the  risk 
will  have  discovered  a  wonderful  conflict, 
and  those  who  may  in  the  future  be  called 
upon  to  examine  the  cases  in  search  of 
precedents  will  no  doubt  be  able  to  find  able 
and  well-consider^  opinions  by  learned 
judges  which  can  be  used  as  authority  on 
•either  side  of  pending  questions  arising  in 
•this  branch  of  our  jurisprudence."  Lee  v. 
St.  Louis,  M.  &  S.  E.  R.  Co.  supra. 

70  Bradley  v.  Chicago,  M.  A  St.  P.  R.  Co. 
138  Mo.  293,  39  S.  W.  763;  Harrington  v. 
Wabash  R.  Co.  104  Mo.  App.  603,  78  S.  W. 
662;  Saversnick  v.  hichwarzschild  &  Suls- 
turger,  141  Mo.  App.  509,  126  S.  W.  1192. 

71  Shore  v.  American  Bridge  Co.  Ill  Mo. 
App.  278,  86  S.  W.  006. 

Within  the  somewhat  wide  limits  of 
reasonable  care,  a  master  may  conduct  his 
'business  in  his  own  way,  and  the  risks  of  in- 
jury from  such  methods  are  risks  assumed 
by  the  servant  as  a  part  of  the  contract  of 
•employment.  Dickerson  v.  Jenkins  (Mo. 
App.)  128  S.  W.  280;  and  to  the  same  ef- 
fect was  the  decision  in  Sutherland  v. 
<iaretson-Greason  Lumber  Co.  (Mo.  App.) 
130  S.  W.  40. 

■w  Roberts  v.  Missouri  &  K.  Teleph.  Co. 
166  Mo.  370,  66  S.  W.  155. 

So,  a  servant  employed  to  handle  de- 
fective cars  as  well  as  sound  cars  cannot  re 
•cover  for  injuries  due  to  defects  in  a  car, 
•of  which  he  has  been  advised.  Hager  v. 
Terminal  R.  Asso.  207  Mo.  302,  106  S.  W. 
744. 

78  Thus,  where  the  plaintiff  was  injured 
in  using  a  defective  clawbar,  the  court  in 
Harris  v.  Kansas  City  Southern  R.  Co. 
(Mo.  App.)  124  S.  W.  576,  although  admit- 
~ting  that  the  defendant  was  negligent  in 
furnishing  the  plaintiff  with  the  defective 
tool,  nevertheless  held  that  the  plaintiff 
assumed  the  risk  of  using  the  bar  in  the 
manner  that  he  did,  although  the  court 
•expressly  stated  that  the  plaintiff  was  not 
guilty  of  contributory  negligence.  After 
speaking  of  the  conflict  apparent  among  the 
Missouri  cases,  the  court  said  that  it  be- 
lieved that  there  was  a  distinct  doctrine 
with  respect  to  the  risks  assumed  by  a  serv- 
.ant  engasred  in  performing  a  commonplace 
work  with  a  simple  appliance,  a  defect  in 
which  is  well  known  to  the  servant,  when 
>an  injury  occurs  throuGrh  the  manner  and 
mode  of  using  the  appliance,  and  it  mierht 
have  been  averted  by  performing  the  work 
in  another  way. 

In  Fugler  v.  Bothe,  supra,  the  opinion 
•of  Judge  Rombauer,  which  was  approved, 
t)7  the  supreme  court,  stated  that  the  case 
:2S  L.R.A.(N.S.) 


was  one  in  which  the  servant,  who  was  in- 
jured by  the  falling  of  a  plank  upon  which 
he  was  standing,  knew  of  the  danger  much 
better  than  did  the  master.  However,  it 
must  be  said  that  the  decision  seems  to  tend 
very  strongly  to  repudiate  the  so-called 
Missouri  doctrine. 

Steinhauser  v.  Spraul,  supra,  was  a  case 
of  a  ladder  which  was  too  short  for  the 
use  to  which  it  was  put  by  the  servant. 
The  majority  of  the  court  agreed  upon  re- 
versing the  judgment  for  the  plaintiff,  but 
upon  different  grounds,  and  the  opinion  is 
of  little  value  upon  this  point,  but  it  cer- 
tainly cannot  be  said  to  support  the  Mis- 
souri rule. 

One  of  the  latest  cases  in  the  Missouri 
supreme  court,  in  which  the  so-called  Mis- 
souri doctrine  is  apparently  limited,  or,  at 
least,  18  not  applied  to  its  broadest  extent, 
is  Mathis  v.  Kansas  City  Stock  Yards  Co. 
supra.  Here  the  alleged  defective  appli- 
ance was  a  plank  used  by  an  engineer  to 
stand  upon  in  order  to  reach  parts  of  the 
engine,  and  it  was  held  that  the  plaintiff 
assumed  the  risk  thereof,  as  he  knew  and 
appreciated  the  danger.  The  dissenting 
opinion,  however,  proceeds  upon  the  theory 
that  the  question  was  wholly  as  to  the 
defendant's  negligence,  and  took  the  view 
that  the  majority  did  not  properly  consider 
that  question.  The  prevailing  opinion  is 
not  very  explicit  as  to  just  what  rules  of 
law  it  is  intended  to  apply,  but  from  the 
minority  opinion  it  seems  clear  that  the 
majority  proceeded  upon  the  theory  that 
the  master  was  not  negligent,  and  the  "as- 
sumption of  risk"  spoken  of  had  reference 
to  the  ordinary  incidental  risks  of  the  em- 
ployment. But  in  Lee  v.  St.  Louis,  M.  & 
S.  E.  R.  Co.  supra,  it  is  said  that  in  the 
Mathis  Case  the  court  reverted  to  the  old 
doctrine,  and  revived  so  much  of  the  law 
of  assumtion  of  risk  as  rests  upon  the  max- 
im. Volenti  non  fit  injuria,  or  assent  to  risk, 
apart  from  the  ordinary  hazard  of  the  em- 
ployment, which  is  assumed  by  implication 
in  the  contract.  The  later  Missouri  opin- 
ions, however,  do  not  recognize  the  Mathis 
Case  as  repudiating  the  Missouri  doctrine. 
Blundell  v.  Wm.  A.  Miller  Elevator  Mfg. 
O).,  and  Garaci  v.  Hill  O'Meara  Constr.  Co. 
supra. 

In  Holloran  v.  Union  Iron  &,  Foundry  Co. 
133  Mo.  470,  35  S.  W.  260,  the  servant  was 
held  to  have  assumed  the  risk,  but  he  was 
at  work  on  an  unfinished  buildins^,  and  there 
is  at  least  a  suggestion  that  the  only  dam- 
age was  due  to  that  fact,  and  not  to  the 
negligence  of  the  master. 
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the  theory  that  the  master  had  not  been 
negligent  in  respect  to  such  tools,  and  if 
this  hypothesis  is  true,  then  this  group  of 
cases  would  not  be  opposed  to  the  Missouri 
doctrine.  In  a  few  cases,  the  so-called 
Missouri  doctrine  is  expressly  repudiated.''* 
In  other  cases  there  is  dicta  to  the  effect 
that  the  servant  may  assume  the  risk  of 
the  master's  negligence.'*  And  in  very 
many  of  the  earlier  cases  the  court,  with- 
out discussion  of  the  question,  apparently 
proceeds  upon  the  theory  that  a  servant 
may  assume  the  risk  of  the  master's  negli- 
gence; but  these  cases  can  be  of  little 
authority  upon  the  question,  in  view  of 
the  large  number  of  cases  which  expressly 
uphold  the  Missouri  doctrine,  and  which 
number  includes  nearly  every  one  of  the 
more  recent  decisions. 

In  numerous  Missouri  cases  the  servant 
has  been  held  to  have  assumed  the  risks 
of  the  danger  causing  the  injury,  inasmuch 
as  it  was  ordinarily  incident  to  the  service  j 
and  in  other  cases  he  has  been  held  not 
to  have  assumed  risks  of  which,  as  a  matter 
of  fact,  he  was  ignorant.  These  cases 
would,  of  course,  add  nothing  to  the  dis- 
cussion, for  all  authorities  agree  that  the 
ordinary  risks  incident  to  the  service  are 
assumed  by  the  very  contract  of  employ- 


ment, and  that  a  servant  never  assumcfl 
extraordinary  risks  of  which  he  has  no 
knowledge,  actual  or  constructive. 

In  many  of  the  earlier  Miasouri  decisions 
the  court  does  not  pass  upon  the  question 
of  the  master's  negligence,  and  it  is  im- 
possible to  say  whether  he  was  considered 
negligent,  so  as  to  afford  any  opportunity 
for  the  application  of  the  Missouri  doctrine. 

The   North   Carolina   role. 

In  North  Carolina  the  courts  have  enunci- 
ated a  distinct  doctrine,  which,  however, 
arrives  at  the  same  practical  result  as  that 
reached  by  the  Missouri  courts  in  applying 
the  so-called  Missouri  doctrine;  and  in  fact, 
in  stating  the  rule,  they  employ  the  same 
language  as  is  used  in  a  large  number  of 
the  Missouri  courts. 

According  to  tliis  North  Carolina  doc- 
trine, a  servant  does  not  assume  the  risk 
of  dangers  created  by  the  master^s  negli- 
gence merely  because  he  knows  of  them, 
but  is  held  to  assume  such  risks  only  when 
a  reasonably  prudent  man  would  refuse  to 
continue  at  work  in  face  of  the  danger. 
Such  a  rule,  as  has  been  stated  in  connec- 
tion with  the  discussion  of  the  Missouri 
doctrine,  in  effect  abolishes  the  distinction 


74  In  Rigsby  v.  Oil  Well  Supply  Co.  115 
Mo.  App.  297,  91  S.  W.  460,  second  appeal, 
130  Mo.  App.  128,  108  S.  W.  1128,  the 
court  expressly  denies  that  it  is  the  rule, 
either  of  that  court  or  of  the  Missouri  su- 
preme court,  that  in  no  case  does  the  serv- 
ant assume  the  risk  of  the  master's  negli- 
gence. The  court  goes  on  to  say:  "Nearly 
or  about  all,  and  possibly  all,  of  those  risks 
which  are  assumed  by  the  servant,  aside 
from  those  ordinarily  incident,  etc.,  upon 
the  doctrine  of  knowled<je  of  and  assent  to 
the  risk,  arising  under  that  branch  of  the 
law  under  this  head,  resting  upon  the  max- 
im, Volenti  non  fit  inyuWa,  are  risks  which 
arise  by  the  negligence  of  the  master;  and 
that  there  may  be  an  assumption  in  such 
case  is  beyond  controversy.  .  .  .  Such 
risks  are  treated  as  extra  hazards,  and  the 
servant's  assumption  thereof  is  predicated 
upon  the  theory  of  his  knowledge  and  ap- 
preciation of  the  dangers,  and  voluntary 
assent  thereto,  as  happily  expressed  in  the 
maxim,  Volenti  non  fit  injuria,  involving 
the  idea  that  he  who  consents  cannot  re- 
ceive an  injury." 

But  in  a  concurriner  opinion,  Goode,  J., 
notes  the  two  lines  of  conflicting  cases  in 
that  state,  and  spva  tliat  tl'e  latest  decision 
of  the  supreme  court  in  that  state  (Blundell 
v.  Wm.  A.  M'ller  Electric  Mfg.  Co.  supra), 
adhered  to  the  so-called  Missouri  doctrine, 
and  consequently  he  could  not  entirely  con- 
cur in  the  opinion  of  the  majority,  but  did 
concur  in  the  result. 

In  Moore  v.  St.  Louis  Wire  Mill  Co.  55 
Mo.  App.  491,  the  court,  citing  Fusrler 
V.  Bothe,  supra,  said:  "We  are,  therefore, 
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justified  in  the  belief  that  we  will  hear 
nothing  more  of  the  'immediate-and-threat- 
ening-danger   doctrine.'  '* 

w  Thus,  in  Alcorn  v.  Chicago  &  A.  R.  Co. 
108  Mo.  81,  18  S.  W.  188,  the  language  used 
seems  to  imply  that  the  court  adopted  the 
general,  and  not  the  Missouri,  rule,  but  this 
is  dicta,  for,  at  the  close  of  the  opinion, 
the  court  expressly  says  that  the  injuries 
were  due  to  the  servant's  own  negligence. 

Another  recent  Missouri  decision  which 
apparently  repudiates  the  so-called  Missouri 
doctripe  is  Coin  v.  John  H.  Talge  Lounge 
Co.  222  Mo.  488,  25  L.R.A.(N.S.)  1179,  121 
S.  W.  1.  In  this  case  the  servant  attempted 
to  hold  the  master  liable  for  the  latter's 
failure  to  fulfil  his  promise  to  add  ceriain 
safety  appliances  to  machinery,  but  it 
appeared  that  the  master  was  under  no 
duty  to  furnish  such  appliances,  unless  that 
duty  had  been  created  by  his  mere  promise 
to  furnish  them.  The  court  held  that  there 
was  no  such  duty  on  the  part  of  the  master, 
and  consequently  the  question  of  the  serv- 
ant's assumption  of  risk  of  the  master^s  neg- 
ligence did  not  arise  in  the  case;  but  the 
court  enunciated  a  doctrine  at  variance 
with  the  so-called  Missouri  doctrine.  The 
court  said:  "If  the  servant,  before  he  enters 
the  service,  knows,  or  if  he  afterwards  dis- 
covers, or,  by  the  exercise  of  ordinary  obser- 
vation or  reasonable  skill  or  dil^rrence  in  his 
department  of  service,  he  may  discover,  that 
the  machine  or  appliances *^  in  connection 
with  which  he  is  to  labor  are  unsnfe  or  unfit, 
and  if,  notwithstandins^  such  knowled^,  he 
voluntarily  enters  into  or  continues  in  the 
employment  without  objection  or  complaint. 
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between  assumption  of  risk  and  contribu- 
tory negligence,  but  retains  the  terminolo- 
gy, and  thus  adds  to  the  confusion  upon 
this  subject.'* 

In  a  few  of  the  more  recent  decisions 
in  North  Carolina,  the  court  has  gone  to 
the  extent  of  holding  that  a  servant  does 
not  assume  the  risk  of  dangers  created  by 
the  master's  negligence  if  he  knows  of  them, 


and  that  the  only  defense  in  an  action  for 
such  injuries  is  the  plaintiff's  own  contribu- 
tory negligence.TT 

It  has  been  frequently  stated  by  the 
court  in  North  Carolina  that  a  plaintiff 
will  not  be  held  to  have  assumed  the  risk 
in  undertaking  to  perform  a  dangeroua 
work  unless  the  act  itself  is  so  obviously 
dangerous  that  in  its  careful  performance 


he  is  deemed  to  assume  the  risk  of  danger 
thus  known,  and  to  waive  any  damages 
against  the  master  in  case  it  shall  result  in 
injury  to  him." 

76  One  of  the  fullest  discussions  of  the 
North  Carolina  rule  is  found  in  Hicks  v. 
Naomi  Falls  Mfg.  Co.  138  N.  C  319,  50 
S.  E.  703,  where  it  is  held  that  if  the  master 
is  negligent  in  regard  to  appliances  and 
tools  furnished  to  his  employees,  and  such 
negligence  is  the  proximate  cause  of  the 
injury  to  the  employee,  the  latter  shall 
not  be  barred  of  recovery  by  the  mere  fact 
that  he  may  be  aware  of  the  increased 
danger,  and  is  barred  only  when  the  dan- 
ger is  so  great  and  imminent  that  his  con- 
duct in  reality  amounts  to  contributory 
negligence.  The  court  said  that  the  test 
is  whether  or  not,  under  the  facts  and  at- 
tendant circumstances,  including  the  nature 
of  the  defect  and  danger,  the  risk  is  one 
which  a  reasonable  man  should  incur  by 
continuing  to  work  under  existing  condi- 
tions. 

And  the  court  in  Pressly  v.  Dover  Yarn 
Mills,  138  N.  C.  410,  61  S.  E.  69,  after 
referring  to  the  doctrine  of  the  Hicks  Case, 
said:  "This  is,  in  effect,  referring  the  ques- 
tion of  assumt>tion  of  risk,  where  the  injury 
is  caused  by  the  negligent  failure  of  the 
employer  to  furnish  a  safe  and  suitable  ap- 
pliance, to  the  principles  of  contributory 
negligence." 

There  appears  to  be  no  equivocation  in 
the  language  used  by  the  court  in  Marks 
V.  Harriet  Cotton  Mills,  138  N.  C.  401,  50 
S.  E.  769,  3  A'.  &  E.  Ann.  Cas.  812,  when 
it  says  that  if  the  defendant  seeks  to  avoid 
the  result  of  its  negligence  in  changing  its 
method  of  work  by  requiring  the  servant  to 
clean  up  a  machine  while  it  is  running,  in- 
stead of  stopping  it  for  that  purpose,  then 
it  must  go  further  than  simply  show  a 
knowledge  of  the  change  and  an  apprecia- 
tion of  the  danger,  and  also  show  that  a 
reasonably  prudent  man  would  not,  under 
like  circumstances,  have  operated  the  ma- 
chine; and  this  would  be  a  question  for  the 
jury. 

"It  is  only  where  a  machine  is  so  grossly 
or  clearly  defective  that  the  employee  must 
know  of  the  extra  risk  that  he  can  be 
deemed  to  have  voluntarily  and  knowingly 
assumed  the  risk."  Sims  y.  Lindsay,  122 
N.  C.  678,  30  8.  E.  19.  This  is  quoted  with 
approval  in  Lloyd  y.  Hanes,  126  N.  C.  359, 
36  S.  E.  611,  and  the  court  goes  on  to  siiv 
that  if  one  takes  service  with  a  railroad 
eomppny  which,  under  the  North  Carolina 
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decisions,  is  guilty  of  negligence  per  se  in 
failing  to  use  automatic  couplers,  this 
would  not  absolve  the  railroad  company 
from  liability  for  its  negligence  in  not 
using  the  safety  device.  "The  doctrine  of 
'assumption  of  risk'  is  more  reasonable, 
and  extends  no  further  than  that,  if  a  par- 
ticular machine  has  become*  injured  or  dan- 
gerous, and  the  employee,  seeing  the  dan- 
ger, does  not  report  its  condition,  but  goes 
on  with  his  work  in  disregard  of  it,  he  as- 
sumes the  risk."  In  failing  to  report  a 
defect  discovered  in  the  course  of  his  em- 
ployment, the  servant  might  well  be  deemed 
guilty  of  contributory  negligence. 

In  Bolden  v.  Southern  R.  Co.  123  N.  C. 
614,  31  S.  E.  851,  assumption  of  risk  is 
spoken  of  as  a  distinct  aflirmative  defense, 
but  without  any  discussion  as  to  what  the 
distinction  is. 

Of  course,  where  the  servant  does  not 
know  of  the  defect,  and  he  is  charged  with 
no  duty  of  inspection,  there  can  be  no  ques- 
tion of  risk  under  the  North  Carolina  doc- 
trine. Womble  v.  Merchants'  Grocery  Co, 
135  N.  C.  474,  47  S.  E.  493. 

WThus,  in  Bennett  v.  Caroline  Mfg.  Co. 
147  N.  C.  620,  61  S.  E.  463,  the  court  held 
that  it  is  settled  that  the  servant  does  not 
assume  the  risk  of  injury  arising  from  his 
master's  negligence,  although  in  this  case 
the  servant,  as  a  matter  of  fact,  knew  of 
the  defect  and  appreciated  the  danger. 

And  in  Sibbert  v.  Scotland  Cotton  Mills, 
145  N.  C.  308,  59  S.  E.  79,  the  court  said 
that  if  the  machinery  became  defective 
after  the  plaintiff  began  to  work,  he  was 
not  required  to  abandon  his  employment,^ 
he  did  not  assume  the  risk  incident  to  dan- 
ger by  reason  of  the  master's  negligence. 

And  in  Leggett  v.  Atlantic  Coast  Line 
R.  Co.  (N.  C.)  67  S.  E.  249,  the  court  said: 
"The  doctrine  of  assumption  of  risk  has 
no  application  here,  for  it  is  not  contended 
by  plaintiff  that  he  is  entitled  to  recover 
unless  he  should  satisfy  the  jury  that  the 
cause  of  the  death  of  his  intestate  was 
the  negligence  of  the  defendant.  It  is  ele- 
mentary that  while  an  employee  assumes 
all  those  risks  naturally  incidental  to  the 
work,  he  does  not  assume  those  arisini^ 
exclusively   from  his   master's  negligence." 

Attention  should  be  called  to  chapter  56 
of  the  Private  Laws  of  1897  of  North  Caro- 
lina, which  applies  solely  to  railroad  com- 
pnnies,  and  which  was  held  to  be  valid  in 
Co^ey  v.  North  Carolina  R.  Co.  128  N.  C. 
R34/57  L.R.A.  817,  39  S.  E.  43,  rehearing 
129  N.  C.  407,  57  L.R.A.  834,  40  S.  E.  195. 
The   court   further   held   that   it   removed. 
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the  inherent  probabilities  of  injury  are 
greater  than  those  of  safety .7t 

In  a  number  of  the  earlier  North  Carolina 
cases,  the  court  discusses  the  question  of 
the  servant's  contributory  negligence,  but 
ignores  the  question  of  assumption  of  risk, 
although  it  would  appear  that  the  facts 
present  a  case  in  which  the  latter  doctrine 
might  be  applied,  or,  at  least,  a  contention 
that  it  did  apply  might  well  be  made.'^ 

In  a  few  cases  the  trial  court,  in  its 
charge  to  the  jury,  gave  the  general  rule 
as  to  the  assumption  of  the  risks,  either 
separately  or  in  connection  with  the  North 
Carolina  rule;  but  in  these  cases  the  judg- 
ment was  in  favor  of  the  servant,  and 
consequently  the  appellate  court  was  not 
called  upon  to  pass  upon  the  correctness 
of  the  charge,  which  was  more  favorable 
to  the  appellant  than  the  so-called  North 
Carolina  rule.*o 

It  has  been  said  that  there  are  two  dis- 
tinct defenses  of  contributory  negligence 
which  the  master  may  rely  upon  to  defeat 
a  recovery  for  injuries  caused  by  his  negli- 
gence: First,  where  the  servant  has  been 
guilty  of  contributory  negligence  in  remain- 
ing in  the  employment  which  exposed  him 
to  the  risk  in  question;  second,  where  the 
sen'ant  has  been  guilty  of  contributory  neg- 
ligence in  respect  to  the  particular  act 
which  was  the  immediate  cause  of  his 
injury.81  And  it  may  be  that  the  North 
Carolina  courts  have  in  mind  the  first  dc- 


so  far  as  railroads  were  concerned,  the  de* 
fense  of  assumption  of  risk  where  injuries 
were  caused  by  defects  in  machinery,  ways, 
or  appliances,  as  it  expressly  provided  that 
any  contract  or  agreement,  express  or  im- 
plied, to  waive  the  benefit  of  the  law,  should 
be  null  and  void;  but  as  the  defense  of  con- 
tributory negligence  is  based  upon  tort,  and 
not  upon  contract,  this  defense  is  not  taken 
away  by  the  statute. 

78Coley  V.  North  Carolina  R.  Co.  supra; 
Orr  V.  Southern  Bell  Teleph.  &  Teleg.  Co. 
132  N.  C.  691,. 44  S.  E.  401;  Hicks  v.  Naomi 
Falls  Mfg.  Co.  supra;  Rushing  v.  Seaboard 
Air  Line  R.  Co.  149  N.  C.  158,  63  S.  E.  890. 

TOCrutchfle'd  v.  Richmond  &  D.  R.  Co. 
76  N.  C.  320;  Bean  v.  Western  North 
Carolina  R.  Co.  107  N.  C.  731,  12  S.  E.  600; 
Cox  V.  Norfolk  &  C.  R.  Co.  123  N.  C.  604, 
31   S.  E.  848. 

•0  Jones  V.  American  Warehouse  Co.  138 
N.  C.  646,  51  S.  E.  106;  Wilkie  v.  Raleigh 
A  C.  F.  R.  Co.  127  N.  C.  203,  37  S.  E.  204. 

•11  Labatt,  Mast.  &,  S.  581. 

M  Thus,  in  Hioks  v.  Naomi  Falls  Mfg.  Co. 
138  N.  C.  319,  50  S.  E.  703,  the  court  says 
that  it  must  not  be  considered  that  all  dis- 
tinction between  assumption  of  risk  and 
contributory  negligence  has  been  done  away 
with,  but  does  not  make  clear  in  what 
cases  the  defense  of  assumption  of  risk 
might  be  available  to  the  master  where 
the  defense  of  contributory  negligence 
28  L.R.A.(N.S.) 


fense  when  they  speak  of  the  servant's  as- 
suming the  risk  when  he  remains  at  work 
under  conditions  which  should  cause  a  rea- 
sonably prudent  man  to  cease.  This  seems 
to  be  a  reasonable  inference  to  be  drawn 
from  some  of  the  decisions.^  But  it  is 
certainly  misleading  to  use  the  term  in 
a  sense  entirely  different  from  tliat  in 
which  it  is  ordinarily  used.  Flirthermore, 
the  test  used  to  determine  the  servant's 
assumption  of  risk  in  that  sense  is  the 
same  test  universally  applied  to  determine 
contributory  negligence;  viz.,  was  the  serv- 
ant's conduct  that  of  a  reasonably  prudent 
man,  acting  with  due  regard  for  his  own 
safety  t 

Statutes  abolishing  or  abrogating  assump- 
tion of  risk. 

Some  statutes  have  expressly  abolished, 
either  wholly  or  in  part,  the  defense  of  as- 
sumption of  risk  in  cases  where  the  master 
has  been  negligent.  Thus,  the  New  York 
statute**  provides  that  in  any  action 
brought  for  personal  injuries  or  for  death 
from  any  cause,  "including  open  and  visible 
defects,"  the  fact  that  an  employee  con- 
tinues in  the  service  of  the  employer  after 
he  has  discovered  or  been  informed  thereof 
shall  not  be  an  assumption  of  the  risk 
of  injury  therefrom,  either  as  a  matter  of 
fact  or  as  a  matter  of  law.  This  provi- 
sion, however,  does  not  apply  in  case  the 


would  not  be.  After  stating  that  it  is 
sometimes  desirable  that  the  two  defenses 
should  be  submitted  to  the  jury  under  sepa- 
rate issues,  the  court  said:  'It  is  only 
where  the  sole  default  imputable  to  the 
employee  arises  from  the  fact  that  he  has 
continued  to  work  in  the  presence  of  a 
known  defect  and  observed  danger  that 
the  question  is  immaterial,  and  may  be 
submitted  under  the  one  issue  or  the  other.*' 

And  in  Rittenhouse  v.  Wilmington  Street 
R.  Co.  120  N.  C.  544,  26  S.  E.  922,  the 
court  said  that  the  issue  of  contributory 
negligence  embraces  both  carelessness  on 
the  part  of  the  servant,  and  also  the  reck- 
less remaining  in  the  place  of  danger;  or, 
as  it  is  there  termed,  reckless  assumption 
of  risk. 

Some  suggestion  of  a  similar  meaning 
of  the  phrase  '^assumption  of  risk^  is  made 
in  Silvia  v.  New  York,  N.  H.  &  H.  R.  Co. 
203  Mass.  519,  89  N.  E.  1061,  where  the 
court  said:  "It  is  contended  that  the  plain- 
tiff assumed  the  risk  in  the  sense  in  which 
the  expression  is  used  in  connection  with 
the  question  whether  a  plaintiff  was  in 
the  exercise  of  due  care;  that  is,  that, 
knowing  all  about  the  conditions,  and 
knowing  that  there  was  danger,  he  went  on 
taking  his  chances  when  the  chances  were 
such  that  due  care  required  him  to  stopi" 

MLaws  1910,  chap.  352,  §  202. 
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employee,  upon  discovering  a  defect,  does 
not  report  it  within  a  reasonable  time  to 
the  master,  unless  it  appears  that  the  mas- 
ter already  knows  of  it,  or  should  have 
known  of  it  by  a  reasonable  inspection.  It 
would  seem  that  a  failure  to  report  defects 
after  a  discovery  thereof  might  easily  be 
referred  to  contributory  negligence. 

In  Texas,  the  statute  M  provides  that  in 
suits  by  employees  against  railroads  for 
personal  injuries  caused  by  their  wrong  or 
negligence,  the  plea  of  assumed  risk,  where 
the  ground  of  the  plea  is  knowledge  or 
means  of  knowledge  of  the  defect  and  dan- 
ger, shall  not  be  available  in  the  following 
cases:  First,  where  the  employee,  having 
an  opportunity  so  to  do,  shall  have  in- 
formed the  master  of  the  defect  if  he  does 
not  already  know  of  it;  second,  where  a 
person  of  ordinary  care  would  have  con- 
tinued in  the  .service  with  a  knowledge  of 
the  defect  and  danger. 

In  North  Carolina,  the  statute  *S  provides 
that  any  servant  or  employee  who  shall 
suffer  injury  by  the  negligence,  careless- 
ness, or  incompetency  of  any  other  servant, 
employee,  or  agent  of  the  company,  or  by 
any  defect  in  the  machinery,  ways,  or  ap- 
pliances of  the  company,  shall  be  entitled 
to  maintain  an  action  against  such  com- 
pany. This  statute  has  been  held  valid,  and 
to  take  away  the  ordinary  defense  of  as- 
sumption of  risk,  notwithstanding  the  serv- 
ant may  have  known  of  the  danger.^ 

Statutes  of  the  character  of  the  one  in 
North  Carolina  are  not  to  be  confused  with 
other  statutes  which  specifically  impose 
some  duty  upon  the  master,  and  which, 
under  the  rules  adopted  by  some  states, 
eliminate  the  defense  of  assumption  of  risk 
in  case  the  master  has  failed  to  perform 
that  duty  imposed  by  statute.  Under  the 
North  Carolina  statute  the  defense  is  taken 
away,  even  though  the  particular  duty 
violated  by  the  master  is  not  one  imposed 
by  statute. 

Summary 

In  conclusion  it  may  be  stated  that  the 
general  rule  is  that  a  servant  assumes  the 
risk  of  the  master's  negligence  where,  with 
knowledge  thereof,  he  continues  in  the  em- 
ployment without  complaint  and  promise 
to  repair  on  the  part  of  the  master;  the 
contrary  rule  prevails  by  the  weight  of  au- 
thority at  the  present  time  in  Missouri,  and 
a  rule  which  leads  to  the  same  practical 
result  also  prevails  in  North  Carolina.  The 
apparent  great  conflict  among  the  decisions 
outside  of  the  two  states  named  is  due  al- 


most entirely  to  two  very  evident  causes: 
First,  the  use  of  the  phrase  '^assumption 
of  risk"  in  two  distinct  senses,  one  of  which 
has  no  reference  to  a  case  in  which  the 
master  is  negligent;  second,  the  use  by 
the  courts  of  broad  statements  which  are 
correct  as  applied  to  the  particular  situa- 
tion with  which  the  court  is  dealing,  but, 
taken  out  of  their  setting,  and  applied  to 
other  states  of  fact,  are  incorrect  and  en- 
tirely misleading. 

It  is  suggested  that  both  of  these  causes 
of  confusion  could  be  easily  removed  if  the 
courts  would  briefly  designate  the  particu- 
lar sense  in  which  the  term  is  used,  and 
would,  in  making  the  broad  statement  that 
a  servant  never  assumes  the  risk  of  the 
master's  negligence,  expressly  limit  the 
statement  to  the  facts  of  the  case  at  bar, 
and  thus  give  no  opportunity  for  the  possi- 
ble but  incorrect  inference  that  it  was  in- 
tended to  be  taken  literally  as  an  un- 
qualified rule.  It  is  suggested,  also,  that 
it  would  be  still  better  if  the  courts  would 
cease  to  use  the  te^m  altogether  to  desig- 
nate, on  the  one  hand,  merely  the  idea 
embraced  in  the  rule  that  the  master  is  not 
an  insurer,  and,  on  the  other  hand,  what 
is  nothing  more  than  one  phrase  of  con- 
tributory negligence.  In  such  a  case,  the 
term  "assumption  of  risk"  could  be  used 
to  designate  that  particular  affirmative  de- 
fense which  the  master  relies  upon  to  re- 
lieve himself  from  responsibility  for  his 
negligence  where  the  servant,  although  not 
guilty  of  contributory  negligence,  yet,  with 
knowledge  of  the  master's  negligence,  re- 
mains in  the  service.  In  this  latter  use 
it  has  a  peculiar,  distinctive  meaning  which 
is  entirely  distinct  from  either  of  the  other 
defenses  mentioned  above. 

The  doctrine  of  assumption  of  risk  fre- 
quently works  great  hardship  upon  the 
servant,  who  is  often  driven  to  work  un- 
der dangerous  conditions  because  he  feels 
that  he  must  retain  the  employment  to 
gain  a  livelihood  for  himself  and  his  fam- 
ily. This  fact  is  recognized  by  many 
courts  even  in  applying  the  rule,  and  de- 
nying a  recovery  on  that  ground.  And 
again  it  has  been  said  that  the  doctrine 
operates  most  effectually  in  favor  of  the 
master  who  most  openly  neglects  his  pri- 
mary duties  to  the  servant.  But  the  courts 
are  not  the  makers  of  the  law,  and  must 
apply  the  law  as  they  find  it.  Owing  to 
the  unquestionable  hardship  frequently 
worked  by  the  doctrine,  and  the  ever-in- 
creasing dangers  of  modem  industry,  it 
may  well  be  that  the  other  states  will  fol- 
low the  example  of  New  York,  and  abol* 


Mden.  Laws  1905,  chap.  163,  p.  386. 
•5  Private  Laws  1897,  chap.  56. 
28  L.R^.(N.S.) 
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ish  the  defense  both  as  a  matter  of  law 
and  as  a  matter  of  fact  where  the  master 
hoA  been  negligent,  thus  adopting  the  so- 
called  "unique''  doctrine  of  Missouri. 

W.  M.  G. 


WASHINGTON    SUPREME    COURT. 

ARTHUR  McKENZIE,  Respt., 

V. 

NORTH   COAST    COLLIERY    COMPANY, 

Appt. 

(55  Wash.  495,  104  Pac.  801.) 

ScrTant  ^  miner  ^  unsafe  timbering. 

1.  A  miner  does  not  assume  the  risk  of 
the  unsafe  timbering  of  the  mine,  although 
the  timbers  are  set  by  the  miners  them- 
selves, where  it  is  done  under  the  super- 
vision of  the  boss  and  they  are  paid  ex- 
tra for  such  work. 

Same  —  unsafe  battery  ^^  master's  lia- 
bility. 

2.  A  miner  working  on  a  slope  does  not 
assume  the  risk  of  injury  from  the  unsafe 
condition  of  a  battery  or  dam  maintained 
above  him  to  keep  loosened  materials  from 
rolling  upon  him,  where  such  condition 
could  only  be  discovered  by  examination, 
since  the  duty  to  maintain  it  in  a  safe  con- 
dition is  upon  the  master. 

Same  —  Inspection. 

3.  A  mine  owner  owes  the  duty  to  his 
servants  who  are  working  on  a  slope  in  the 
mine  to  inspect  batteries  or  dams  which  are 
erected  to  prevent  loosened  materials  from 
rolling  down  on  them,  to  see  that  they  are 
reasonably  safe. 

Same  —  fellow  servant  —  negligence. 

4.  That  a  battery  or  dam  in  a  mine  to 
prevent  loosened  material  from  rolling  down 
a  slope  upon  miners  working  below  was 
erected  by  the  miners  themselves  does  not 
relieve  the  master  from  liability  to  one  of 
them  who  is  injured  by  its  insufficiency, 
where  he  had  no  part  in  its  construction. 

Trial   —   contradictory    instructions   -^ 
right  to  complain. 

5.  One  who  asked  erroneous  instructions 
which  were  given  cannot  complain  that  they 
contradicted  other  instructions  which  were 
also  given  by  the  court. 

Note.  —  As  to  servant's  assumption  of 
risk  of  changing  conditions  of  the  working 
place  during  progress  of  work,  see  note  to 
Citrone  v.  0*Rourke  Engineering  Constr.  Co. 
19  L.R.A.(N.S.)  340.  Upon  the  question, 
May  a  servant  assume  the  risk  of  dangers 
created  by  the  master's  nesfligence,  see  not*^ 
to  Scheurer  v.  Banner  Rubber  Co.  ante,  1207. 
As  to  servant's  assumption  of  risk  of  dan 
gers  created  by  the  master's  negligenct 
which  miglit  have  been  discovered  by  the 
exercise  of  ordinary  care  on  the  part  of  thr 
servant,  see  note  to  St.  Louis,  L  M.  &  S.  R. 
Co.  V.  Bircli,  post,  1250. 
28  L.R.A.(N.S.) 


Same  *>  particulars. 

6.  The  court  cannot  enter  into  parti6n- 
lars  in  instructing  the  jury  in  an  action  to 
recover  damages  for  personal  injuries,  so 
as  to  inform  them  just  what  acts  would  be 
negligent  and  what  would  not. 

Damages  —  excess  —  reduction. 

7.  An  award  of  $30,000  to  a  miner,  twen- 
ty-four years  old  when  injured,  and  who 
was  earning  about  $150  per  month,  will  be 
reduced  on  appeal  to  $22,000,  although  the 
lower  part  of  his  body  is  paralyzed  so  that 
he  can  move  about  only  on  crutches  and  has 
no  control  over  his  bowels  and  urinary 
organs,  where  the  testimony  shows  that  time 
may  effjBct  a  slight  improvement  in  his  eoa- 
dition. 

(November  4,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plain tiflTs  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.  Affirmed  on  condition  of  re- 
mission of  damages. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kerr  &  McCord,  for  appellant: 

The  plaintiff  assumed  the  risk  of  the  un- 
safe timbering. 

Roccia  v.  Black  Diamond  Coal  Min.  Co. 
67  C.  C.  A.  567,  121  Fed.  451 ;  Harvey  v. 
Mountain  Pride  Gold  Min.  Co.  18  Colo.  App. 
234,  70  Pac.  1001 ;  Cully  v.  Northern  P.  R. 
Co.  36  Wash.  246,  77  Pac.  202;  Kreigh  v. 
Westinghouse,  C.  K.  &  Co.  11  L.R.A.(N.S.) 
684,  81  C.  C.  A.  338,  152  Fed.  120;  Glen- 
mont  Lumber  Co.  v.  Roy,  61  C.  C.  A.  606, 
126  Fed.  624;  Breckinridge  &  P.  Syndicate 
V.  Murphy,  18  Ky.  L.  Rep.  915,  38  S.  W. 
700;  1  Labatt,  Mast.  &  S.  p.  609;  Consoli- 
dated Coal  Co.  T.  Bokamp,  181  111.  1,  64 
N.  E.  671. 

A  temporary  room  in  a  mine,  formed  by 
excavation  of  ore,  and  used  as  a  working 
place  to  get  out  ore  lying  around  its  sides, 
is  not  within  the  rule  requiring  the  master 
to  furnish  a  safe  place  for  his  servant  to 
work  in. 

Petaja  v.  Aurora  Iron  Min.  Co.  106  Mich. 
463,  32  L.R,A.  435,  64  N.  W.  335,  66  N.  W. 
951;  Oleson  v.  Maple  .Grove  Coal  &  Min. 
Co.  115  Iowa,  74,  87  N.  W.  736;  Island  Coil 
Co.  V.  Greenwood,  151  Ind.  476,  50  N.  E. 
36;  Holland  v.  Durham  Coal  &  Coke  Co. 
131  Ga.  716,  63  S.  E.  290;  Coal  &  Min.  Co. 
V.  Clay  (Consolidated  Coal  &  Min.  Co.  v. 
Floyd)  61  Ohio  St.  642,  25  L.R.A.  856,  38 
N.  E.  610;  Smith  v.  Hecla  Min,  Co.  38 
Wash.  464, 80  Pac.  779;  Finalyson  y.  Utica 
Min.  &  Mill.  Co.  14  C.  C.  A.  492,  32  U.  a 
\pp.  143,  67  Fed.  610;  Knight  t.  Cooper. 
36  W.  Va.  232,  14  S.  E.  999;  Ohio  A  M.  R. 
Co.  V.  Pearcy,  128  Ind.  197,  27  N.  E.  479; 
Hanley  v.  California  Bridge  ft  Constr.  C& 
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127  Cal.  232,  47  L.R.A.  597,  59  Pac.  677; 
Callan  v.  Bull,  113  Cal.  693,  46  Pac.  1017; 
Vaughn  v.  California  C.  R.  Co.  83  Cal.  18, 
:23  Pac.  216;  Heald  v.  Wallace,  109  Tenn. 
^46,  71  S,  W.  80. 

Messrs.  Brady  Ss  Rnmmens  and  George 
H.  Bailey,  for  respondent: 

The  servant  may  rely  upon  the  superior 
tcnowledge  of  the  master,  and  may  believe 
that  the  master  will  not  expose  him  to  un- 
necessary dangers. 

Christianson  v.  Pacific  Bridge  Co.  27 
IVash.  682,  68  Pac.  191;  Hilgar  y.  Walla 
Walla,  60  Wash.  470,  19  L.R.A.(N.S.)  367, 
«7  Pac.  498;  Ohio  &  M.  R.  Co.  t.  Pearcy, 

128  Ind.  197,  27  N.  B.  479;  Hanley  v.  Cali- 
fornia Bridge  &  Constr.  Co.  127  Cal.  232, 
A7  L.R.A.  597,  69  Pac.  677 ;  Kelley  v.  Fourth 
of  July  Min.  Co.  16  Mont.  484,  41  Pac.  273. 

If  an  entry  or  room  in  a  mine  has  been 
-made  so  that  the  employees  must  pass  to 
4i.nd  fro  in  it,  or  must  be  engaged  in  work- 
ing in  a  place  thus  permanent  or  quasi  per- 
manent in  character,  the  general  rule  is 
that  the  duty  of  the  master  to  provide  a 
•safe  place  to  work  ought  to  apply. 

Holland  v.  Durham  Coal  &  Coke  Co.  131 
«a.  716,  63  S.  £.  290;  Highland  Boy  Gold 
Min.  Co.  V.  Pouch,  61  C.  C.  A.  40,  324  Fed. 
148;  Union  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A. 
433,  10  U.  S.  App.  439,  63  Fed.  66. 

Workmen  in  a  mine  have  a  right  to  look 
to  the  master  for  a  discharge  of  his  duty 
to  see  that  the  working  places  in  a  mine, 
where  props  are  necessary  to  keep  the  mine 
from  caving  in,  are  propped,  and  that  the 
working  places  are  frequently  inspected  to 
ascertain  whether  the  props  are  put  up,  and 
to  see  that  the  workmen  put  the  props  up 
as  the  work  progresses;  and  a  failure  to 
perform  that  duty  is  negligence. 

Green  v.  Western  American  Co.  30  Wash. 
87,  70  Pac.  310;  Costa  v.  Pacific  Coast  Co. 
26  Wash.  138,  66  Pac.  398;  Shannon  v. 
Consolidated  Tiger  ft  P.  Min.  Co.  24  Wash. 
119,  64  Pac.  169;  Christianson  v.  Pacific 
Bridge  Co.  and  Hilgar  v.  Walla  Walla,  su- 
jpra;  Western  Stone  Co.  v.  Muscial,  196  111. 
382,  89  Am.  St.  Rep.  325,  63  N.  £.  665; 
Kelley  v.  Fourth  of  July  Min.  Co.  supra; 
Barnett  &  R.  Co.  v.  Scblapka,  208  111.  426, 
70  N.  E.  343;  Jancko  v.  West  Coast  Mfg. 
.&  Invest.  Co.  34  Wash.  656,  76  Pac.  78; 
DeMase  v.  Oregon  R.  &  Nav.  Co.  40  Wash. 
308,  82  Pac  170;  Gundlach  v.  Schott,  102 
111.  609,  85  Am.  St.  Rep.  348,  61  N.  E.  332; 
Bunker  Hill  ft  S.  Min.  ft  Concentrating  Co. 
V.  Jones,  65  C.  C.  A.  363,  130  Fed.  813; 
Highland  Boy  Gold  Min.  Co.  v.  Pouch,  su- 
^ra. 

Having  knowledge  of  the  defects,  the  de- 
fendant assumed  the  risk  of  all  danp^ers  to 
plaintiff  from  such  defects  while    he    was 
working  under  the  battery, 
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Columbia  ft  P.  S.  R.  Co.  y.  Hawthorne,  S 
Wash.  Terr.  363,  19  Pac.  26;  McMillan  v. 
North  Star  Min.  Co.  32  Wash.  679,  98  Am. 
St  Rep.  908,  73  Pac.  685;  Shannon  y.  Con- 
solidated Tiger  ft  P.  Min.  Co.  supra;  John- 
son v.  Bellingham  Bay  Improv.  Co.  13 
Wash.  455,  43  Pac.  370;  Ishmd  Coal  Go. 
y.  Risher,  13  Ind.  App.  98,  40  N.  E.  158; 
Dixon  V.  Bausman,  17  Wash.  304,  49  Pac. 
540;  Parke  County  Coal  Co.  v.  Barth,  6  Ind. 
App.  159,  31  N.  E.  686;  Mosgrove  v.  Zim- 
bleman  Coal  Co.  110  Iowa,  169,  81  N.  W. 
227;  Ross  y.  Shanley,  185  HI.  390,  60  N.  E. 
1106;  Himrod  Coal  Co.  v.  Clark,  197  111. 
614,  64  N.  E.  282. 

The  duty  to  guard  against  defects  and 
want  of  repair  in  appliances  is  a  continu- 
ing one,  and  the  master  is  chargeable  with 
knowledge  of  all  defects  which  might  have 
been  discovered  upon  reasonable  inspec- 
tion. 

1  Dresser,  Employers'  Liability,  p.  196; 
Green  v.  Western  American  Co.  and  Himrod 
Coal  Co.  v.  Clark,  supra. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  for  per- 
sonal injuries  received  by  respondent  while 
employed  as  a  miner  in  the  appellant's  coal 
mine.  The  pertinent  allegations  of  the 
complaint  were  as  follows:  That,  in  order 
to  render  the  chutes  of  said  mine  a  safe 
place  in  which  to  work,  it  was  necessary 
that  the  walls  of  said  chutes,  after  the  pil- 
lars of  coal  had  been  excavated,  be  pressed 
and  held  apart  by  means  of  timbers  and  ap- 
pliances; that  on  the  21st  day  of  October, 
1907,  while  the  plaintiff  was  in  the  employ 
of  the  defendant  and  engaged  in  digging 
coal  from  the  pillars  at  chute  14  between 
crosscuts  2  and  3  in  said  mine,  by  reason 
of  the  negligence  of  the  defendant  in  fail- 
ing to  provide  the  plaintiff  with  a  safe  place 
in  which  to  work,  by  reason  of  its  negli- 
gence in  failing  to  keep  the  walls  in  and 
about  chutes  12,  13,  and  14,  and  between 
them  and  above  the  place  where  plaintiff 
was  working,  when  the  pillars  had  been 
drawn,  securely  timbered,  braced,  and  held 
apart  and  in  place,  the  coal,  stone,  and 
earth  of  said  walls,  above  the  place  where 
the  plaintiff  was  working,  without  fault  on 
the  part  of  the  plaintiff  and  without  warn- 
ing to  him,  gave  way  and  fell  down  upon 
the  plaintiff  and  crushed  him,  and  caused 
the  injuries  hereinafter  alleged.  The  an- 
swer  put  in  issue  the  charge  that  the  de- 
fendant had  failed  to  furnish  plaintiff  a 
safe  place  in  which  to  work,  and  set  up  af* 
firmatively  assumption  of  risk,  contributory 
negligence,  and  the  negligence  of  fellow  serv- 
ants. The  cause  was  tried  to  a  jury,  the 
defendant's  motion  for  an  instructed  ver- 
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diet  waa  denied,  and  the  trial  resulted  in 
a  verdict  in  behalf  of  plaintiff  for  $30,000. 
A  motion  for  a  new  trial  having  been  by 
the  court  overruled  and  judgment  entered, 
the  defendant  appeals  to  this  court. 

In  order  to  make  the  complaint  intelli- 
gible, it  is  necessary  to  give  a  brief  de- 
scription of  the  mine.  The  vein  of  coal  lay 
at  an  angle  of  85  degrees  to  the  gangway. 
The  vein  being  worked  was  9  feet  thick. 
A  slope  Iiad  been  driven  down  on  the  vein  at 
a  workable  angle,  and  the  coal  was  blocked 
off  into  squares  in  the  usual  way.  The 
gangway  was  tunneled  in  from  the  side  of 
the  mountain,  and  from  said  gangway,  at 
distances  35  feet  apart,  chutes  6  by  G  feet 
were  driven  up  through  the  middle,  a  dis- 
tance of  about  200  feet.  These  chutes  were 
intersected  every  25  or  30  feet  by  crosscuts 
4  feet  square.  These  crosscuts  were  for  the 
double  purpose  of  admitting  air  to  the  oper- 
atives and  the  removal  of  timber  used  in 
the  propping  of  the  mine.  In  removing  the 
coal  two  miners  worked  in  each  chute,  be- 
ginning at  the  top  of  the  upper  crosscut  and 
working  toward  the  main  gangway  below. 
Each  miner  removed  the  coal  to  the  center 
of  the  block  on  his  side  of  the  chute.  The 
props  were  set  about  3  feet  apart  through- 
out the  mine,  and  immediately  above  each 
crosscut  the  miners  built  a  battery  to  pro- 
tect themselves  against  the  fall  of  coal, 
rock,  and  d6hr%8  which  was  constantly  fall- 
ing by  reason  of  the  squeezing  and  settling 
of  the  walls.  Upon  the  removal  of  the  soft 
coal  at  the  center  of  the  vein,  the  walls  be- 
gan to  squeeze  together  and  loosen  the  coal. 
It  is  conceded  that  no  limitation  was  placed 
upon  the  use  of  timbers  by  the  miners,  and 
tliat  the  timber  was  furnished  for  that  pur- 
pose. 

While  the  record  in  this  case  is  very  vo- 
luminous, and  the  disagreement  of  counsel 
as  to  what  the  record  shows  has  necessi- 
tated a  careful  examination  of  the  whole, 
and  while  the  case  is  important  not  only  by 
reason  of  its  practical  results  on  the  coal 
mining  business,  but  by  reason  of  the  size 
of  the  verdict,  most  of  the  practical  ques- 
tions involved  have  been  settled  by  the  ver- 
dict of  the  jury.  For  instance,  on  the  ques- 
tion which  seems  to  have  been  deemed  vital 
by  the  learned  counsel  for  appellant,  viz., 
whether  the  falling  mass  which  injured  the 
respondent  came  directly  from  above  bat- 
tery B,  located  just  above  crosscut  4,  in 
chute  14,  or  whether  it  started  from  chute 
13  and  on  its  descent  bore  westward  and 
entered  chute  14,  above  where  respondent 
was  working,  there  is  a  sharp  conflict  of  tes- 
timony, and,  without  stopping  to  review  it, 
it  is  plain  that  there  was  competent  testi- 
mony from  unimpeached  witnesses  tending 
to  establish  each  conflicting  theory.  This 
28  L.R.A.(N.S.) 


was  admitted  by  counsel  for  appellant  is 
his  motion  for  an  instructed  verdict,  witem 
he  stated  that  under  the  proofs  before  the 
jury  the  caving  or  falling  of  the  coal,  roek, 
and  debris  through  the  falling  of  which  re- 
spondent was  injured  came  either,  under  the 
proofs  of  the  respoitdent,  from  a  point  above 
battery  B,  or  it  came,  as  shown  from  the 
testimony  of  the  appellant,  from  chute  13  in 
the  mine.  So  that,  whatever  the  responsi- 
bility may  have  been  in  either  event,  the 
case  comes  here  on  the  legally  established 
fact  that  the  injury  was  done  to  respondent 
from  coal  and  rock  falling  from  a  point 
above  battery  B,  and  therefore  necessarily 
by  reason  of  the  breaking  of  battery  B. 
The  same  thing  may  be  said  of  the  conai- 
tion  of  battery  B  both  before  and  after  the 
accident.  And  so  as  to  the  notice  that  waa 
given  to  Nesbit>  the  pit  boss,  of  the  dan- 
generous  condition  of  said  battery  B  just 
prior  to  the  time  when  iiie  respondent 
commenced  work  in  chute  14,  and  also  dur- 
ing the  time  that  he  was  working  there. 
If  the  jury  believed  the  testimony  of  Ar- 
thur Provence  and  Dan  McKeuzie,  discard- 
ing altogether  the  deposition  of  Campbell 
McPherson,  which  seems  to  be  a  little  con- 
tradictory, it  would  have  been  fully  justi- 
fied in  concluding  that  the  mass  in  question 
fell  from  battery  B;  that  battery  B  was 
in  a  dangerous  condition  when  respondent 
went  to  work  in  chute  14;  that  Nesbit,  the 
pit  boss,  knew  of  this  condition;  that  re- 
spondent did  not  know  of  it»  but  worked 
under  the  explicit  charge  and  directions  of 
Nesbit.  And  it  has  by  its  verdict  said  that 
it  did  believe  their  testimony  in  these  par- 
ticulars. So  that  they  must  be  accepted 
here  as  the  facts  of  the  case. 

It  also  appears  from  the  testimony  of 
the  appellant,  through  its  representative 
Nesbit,  the  pit  boss,  that  it  was  his  duty  to 
inspect  the  mine  where  these  men  were 
working,  and  that  the  duty  was  his  alone, 
as  shown  by  the  following  excerpt  from  his 
testimony  on  cross-examination: 

Q.  You  go  in  there,  don't  you,  Harry,  for 
the  purpose  of  seeing  how  the  timbers  and 
things  are  looking,  and  how  the  batteries 
are,  and  whether  the  place  is  safe,  and 
whether  the  miners  propped  it  up  all  right  T 

A.  Yes;  to  see  that  the  men  are  working. 

Q.  Yes;  to  see  that  they  are  doing  it  all 
right  T 

A.  Yes,  sir. 

Q.  It  is  not  only  to  protect  yourselves, 
but  to  protect  the  working  place  of  the 
mine? 

A.    Yes,  sir. 

Q.  You  were  the  only  man  that  was  doinf 
thatT 

A.    Yes,  sir. 

It  also  appears  from  the  testimony  of  r^ 
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spondenfs  witnesses  that,  while  the  miners 
did  the  timbering  and  set  the  props,  such 
work  was  done  under  the  direction  and  con- 
trol of  the  boss,  who  passed  upon  its  effi- 
ciency and  sufficiency.  That  it  was  not  a 
part  of  the  men's  work  for  which  they  re- 
ceived compensation  is  shown  by  the  fact 
that  what  work  they  did  of  that  kind  the 
boss  paid  them  extra  for.  In  the  light  of 
these  facts,  there  is  no  assumption  of  risk 
on  the  part  of  the  respondent,  and  the  court 
did  not  commit  error  in  refusing  appellant's 
motion  for  an  instructed  verdict. 

The  appellant  insists  that  the  doctrine  of 
safe  place  is  not  applicable  to  a  coal  mine, 
and  relies  upon  Smith  v.  Hecla  Min.  Co. 
38  Wash.  454,  80  Pac.  770,  to  sustain  that 
contention.  But  we  think  the  trial  court 
properly  interpreted  that  case,  and  it  does 
not  appear  from  an  examination  of  the 
opinion  that  it  was  the  intention  of  the 
court  to  announce  the  bald  rule  that  the 
doctrine  of  a  safe  place  did  not  apply  un- 
der any  circumstances  to  a  coal  mine;  but 
simply  announced  that,  under  some  circum- 
stances, it  was  the  duty  of  the  servant  to 
investigate.  The  portion  of  the  instruc- 
tion which  the  court  was  criticizing  in  that 
case  was  as  follows:  "It  is  sufficient  to 
say,  however,  that  the  law  does  not  under 
any  circumstances  exact  from  the  servant 
the  use  of  diligence  in  ascertaining  such 
defects,  but  charges  him  with  knowledge  of 
such  only  as  are  open  to  his  observation. 
Beyond  this  he  has  a  right  to  assume  with- 
out inquiry  or  investigation  that  his  em- 
ployer has  discharged  his  duty  of  furnish- 
ing him  with  a  reasonably  safe  place  in 
which  to  perform  his  duties," — regarding 
which  this  court  said:  ''The  meaning  of 
much  of  this  instruction  is  obscure.  The 
last  part  thereof  is  clearly  erroneous.  The 
law  does  require  the  servant  to  use  some 
diligence  in  ascertaining  defects,  and  in 
protecting  himself  from  the  dangers  to  be 
reasonably  apprehended  therefrom, — such 
diligence  and  care  as  a  man  of  ordinary  pru- 
dence would  exercise  under  the  same  cir- 
cumstances. He  must,  to  protect  himself 
from  injury,  use  diligence  commensurate 
with  the  dangers  known  by  him  to  be  inci- 
dent to  the  character  and  place  of  work 
wherein  he  is  employed."  It  would  be  do- 
ing injustice  to  the  reputation  of  the  court 
to  conclude  that  it  intended  to  make  the  an- 
nouncement that  under  no  circumstances 
would  the  doctrine  of  safe  place  apply  to 
the  operation  of  a  coal  mine.  There  can 
be  nothing  sacred  about  a  coal  mine,  as 
such,  which  relieves  it  from  liability  under 
circumstances  which  would  create  a  liabil- 
ity on  the  part  of  other  employers.  The 
court  in  the  Smith  Case,  supra,  in  the 
course  of  its  argument,  pointed  out  the 
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fact  that  coal  mining  was  known  to  be 
fraught  with  danger.  But  many  other  em- 
ployments are  also  fraught  with  danger.  I» 
fact,  it  may  be  said  that  every  employment 
is  fraught  with  some  danger.  So  that,  aft- 
er all,  it  is  simply  a  question  of  degree, 
and  the  amount  of  care  which  the  servant 
must  exercise  is  equally  a  question  of  de- 
gree. The  principle  is  the  same  in  one  em- 
ployment as  another,  and  the  circumstancea 
surrounding  each  particular  case  must  be 
considered  before  it  can  be  determined 
whether  the  servant  can  absolutely  rely  on 
the  doctrine  of  safe  place,  whether  he  can- 
not rely  upon  it  at  all,  but  in  staying  in  the 
employment  assumes  the  risk,  or  whether 
the  reliance  upon  the  master  and  his  own 
caution  are  to  some  extent  mutual.  There 
is  such  a  dissimilarity  in  the  way  in  which 
coal  itself  is  mined  that  the  same  rule  in 
regard  to  the  assumption  of  risk  cannot 
be  applied.  In  mining  a  flat  vein  of  coal, 
where  the  miner  stands  facing  the  breast  of 
coal  in  which  he  is  digging,  one  kind  of 
danger  is  to  be  apprehended.  But  where 
he  is  digging  in  a  vein  which  is  nearly  per- 
pendicular, and  is  on  the  top  of  the  con  I, 
another  character  of  danger  may  beset  him. 
In  this  case,  as  we  have  seen,  he  was  dig- 
ging from  the  top  of  the  chute  down.  The 
employment  might  appropriately  be  likened 
to  the  digging  of  a  well,  with  the  exception 
that  that  which  he  dug  was  taken  out  below 
instead  of  being  hoisted  above  for  exit.  So 
that  it  might  as  well  be  said,  in  a  case 
where  the  servant  is  injured  through  the 
alleged  negligence  of  the  master  in  not 
maintaining  safe  appliances  for  hoisting,  or 
in  not  making  provision  to  prevent  the  cav- 
ing of  the  earth  in  the  body  of  the  wall, 
that  the  doctrine  of  safe  place  did  not  ap- 
ply to  well  digging. 

The  first  case  cited  by  appellant,  viz., 
Roccia  v.  Black  Diamond  Coal  Min.  Co. 
57  a  C.  A.  687,  121  Fed.  461,  we  think  does 
not  sustain  its  contention.  In  that  case  the 
court  laid  down  the  rule,  which  is  unques- 
tionably correct,  that,  if  the  workman  ex- 
poses himself  to  dangers  that  are  so  threat- 
ening or  obvious  as  likely  to  cause  injury 
at  any  moment,  he  is,  notwithstanding  any 
promise  of  his  employer,  guilty  of  contribu- 
tory negligence  if  he  remain  at  the  work. 
In  other  words,  as  the  court  said:  "He 
assumes  the  risk  of  the  danger  which  he 
knows  and  appreciates."  This  decision  fol- 
lowed the  case  of  District  of  Columbia  v. 
McElligott,  117  U.  S.  621,  29  L.  ed.  940, 
6  Sup.  Ct.  Rep.  884,  where  the  same  prin- 
ciple was  announced.  But  what  were  the 
circumstances  to  which  this  rule  was  ap- 
plied? The  court  said:  "Plaintiff  in  er- 
ror was  an  experienced  miner,  and  had  been 
for  years  at  work  in  the  mine.    It  was  hia 
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special  duty  to  timber  the  mine  and  to 
look  out  for  and  remedy  the  very  dangers 
which  caused  his  injury.  No  one  in  the 
mine  knew  so  well  as  he  the  perils  to  which 
in  this  particular  occupation  he  was  ex- 
posed. This  is  not  a  case  where  an  em- 
ployee, unaware  of  the  perilous  nature  of  his 
employment,  remains  at  work  under  a  re- 
quest for  or  promise  of  assistance  of  the 
master;  nor  is  it  the  case  of  one  who  was 
under  disability  or  was  incapable  of  esti- 
mating the  danger.  The  dangers  were  such 
iis  in  his  regular  employment  it  was  his 
<luty  to  deal  with.  They  were  confessedly 
visible  and  obvious  to  him.  They  were  the 
natural  result  of  the  progress  of  the  work 
of  mining."  But  in  the  case  at  bar,  in- 
stead of  being  the  special  duty  of  respond- 
ent to  look  after  the  batteries  and  other 
supports,  it  was  the  special  duty  of  the  pit 
boss,  not  only  according  to  the  testimony 
of  respondent's  witnesses,  but  according  to 
the  admissions  of  the  pit  boss.  Consequent- 
ly the  same  rule  could  not  apply.  The  next 
-case  cited  (Cully  v.  Northern  P.  R.  Co.  35 
Wash.  241,  77  Pac.  202)  is  equally  inappro- 
priate. 

We  cannot  review  all  of  appellant's  cases 
within  the  appropriate  limits  of  an  ordi- 
nary opinion,  but  from  an  examination  we 
think  as  a  rule  they  fall  as  far  short  of 
sustaining  appellant's  contention  as  the 
•case  just  above  mentioned,  in  addition  to 
the  fact  that  many  of  them  lay  down  rules 
on  contributory  negligence,  master  and  serv- 
ant, and  the  effects  of  promise  to  mend  on 
the  part  of  the  master,  which  are  opposed 
to  the  uniform  holdings  of  this  court.  It 
must  be  borne  in  mind  that  there  was  no 
apparent  danger  here  that  was  brought  to 
the  attention  of  the  respondent.  We  are 
speaking  now,  of  course,  from  the  stand- 
point of  the  respondent's  testimony.  The 
condition  of  battery  B  was  not  discover- 
able from  the  place  where  the  respondent 
was  working,  and  the  distinction  must  be 
borne  in  mind  between  an  injury  which  oc- 
curs from  a  defect  or  a  wrongful  operation 
in  the  machinery  or  thing  with  which  the 
servant  is  working,  and  an  injury  which 
is  produced  by  contact  with  something 
which  is  disconnected  from  the  work.  Its 
•condition  could  only  be  discovered  by  an 
examination,  and  it  was  not  the  respond- 
«nt's  duty  to  make  such  examination.  Its 
dangerous  condition  had  been  disclosed  to 
the  pit  boss  by  prior  workmen,  so  that 
there  seems  to  be  no  question  of  imminent 
or  apparent  danger  in  the  case. 

The  appellant  insists  that  testimony 
should  not  have  been  admitted  tending  to 
show  the  condition  of  the  batteries,  or  the 
liability  of  the  appellant  for  anything  ex- 
-cept  the  allesred  negligence  in  allowing  the 
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walls  to  fall,  and  that  there  was  Dothing  ia 
the  complaint  upon  which  the  testimony  in 
regard  to  inspection  could  be  based.     Bat 
the  duty  of  maintaining  a  safe  place  must 
necessarily  carry  with  it  the  duty  of  mak- 
ing such  inspection  as  is  necessary  to  main- 
tain the  safe  place.     From  the  undisputed 
testimony,   including  the  testimony  of  the 
pit  boss,   this  case   is  brought  within  the 
announcement  made  by  the  court  in  Green 
V.  Western  American  Co.  30  Wash.  87,  70 
Pac.  310,  VIZ.:     "The  general  duty  is  also 
imposed  upon  the  operator  to  see  that  the 
working  places  in  the  mine  where  props  are 
necessary  to  keep  the  mine  from  eaving  in 
are  propped;   and  that  the  working  places 
are  frequently  inspected  to  ascertain  wheth- 
er the  props  are  put  up;   and  to  see  that 
the   workmen   put   up   the   props   as   their 
work  progresses.     A  failure  to  do  this  is 
negligence."     It  is  true  that  was  an  action 
brought   under   the    statute,    but     the    an- 
nouncement was  of  the  general  law.     It  is 
too  well  settled  for  discussion  that  the  pit 
boss  was  not  a  fellow  servant  of  respond- 
ent, but  was  a   vice   principal   of   the   ap- 
pellant.    So  far  as  establishing  the  uegli 
gence  of  the  master   is  concerned,   it  may 
be  admitted  that  he  is  not  an  insurer,  and 
therefore  does  not  warrant  the  safety  of  his 
employees  or  his  plant;    but  be  must  use 
reasonable    precaution,    and    his    duty    to 
guard  against  defects  or  want  of  repair  is 
a  continuing  one.     Under  the  testimony  in 
this  case,  we  think  the  jury  was  warranted 
in  finding  that  the  appellant  was  guilty  of 
negligence.     Conceding  that  battery  B   had 
been  constructed  by  the  servants,  it  is  ad- 
mitted that  it  had  not  been  constructed  by 
the  respondent,  which  brings  the  case  with- 
in the  rule  announced  in  Cheatham  ▼.  IIo- 
gan,  50  Wash.  465,  22  L.R,A.(N.S.)  951,  97 
Pac.  499,  where  it  was  said:      **When  one 
servant  of  a  master  constructs  a  scaffold  for 
a  particular  purpose  of  the  master,  uses  it 
for  that  purpose,  and  then  leaves  it  stand- 
ing, and  the  master  afterwards  directs  an- 
other servant  who  had  no  part  in  its  con- 
struction,  to   use   it   for   another   purpose, 
the  master  adopts  the  scaifold  as  his  own. 
and   thereby   guarantees   that    it  is  a  safe 
place   on   which   to  work."     While  in   this 
instance    the    battery    was    used    for    the 
same  purpose,  the  principle  of  responsibil- 
ity is  not  thereby  changed. 

The  appellant  urges  error  in  the  giving 
and  refusing  to  give  certain  instructions. 
The  instructions  given  and  proffered  are 
very  lengthy,  and  we  do  not  feel  justified  in 
setting  them  forth  here.  But  from  an  ex- 
amination of  them  we  are  not  prepared  to 
say  that  reversible  error  was  committed. 
31ie  instructions  of  the  court  stated  the  law 
correctly,  and,  while  it  is  true  that  some 
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of  the  instructions  are  in  a  sense  contra- 
dictory, the  contradictory  instructions  were 
asked  for  by  appellant,  and  plainly  should 
not  have  been  given  under  the  established 
facts  of  the  case.  But  tlie  appellant,  hav- 
ing asked  for  erroneous  instructions,  can- 
not complain  because  they  were  contradic- 
tory. 

Counsel  for  appellant  earnestly  insists 
that  the  court  erred  in  refusing  to  instruct 
the  jury  exactly  how  far  the  doctrine  of 
safe  place  applied  to  coal  mining  cases,  but 
this  was  requiring  more  of  the  court  than 
the  law  requires  of  it.  It  is  not  practical 
for  a  court  to  enter  into  particulars  in  in- 
structing a  jury.  Its  duty  is  to  announce 
general  principles  applicable  to  the  issues, 
and  the  jury  must  apply  them  to  the  par- 
ticular facts  proven  in  the  case.  For  in- 
stance, the  court  instructed  the  jury  as  fol- 
lows: "In  determining  that  degree  of  care 
which  the  defendant  was  required  to  use, 
you  should  determine  it  by  the  standard  of 
ordinary  care;  that  is,  by  that  degree  of 
care  which  a  reasonably  safe,  careful,  pru- 
dent, cautious,  skilful,  and  competent  coal 
mine  operator  would  use  to  protect  his  em- 
ployee from  the  dangers  of  the  character 
which  injured  the  plaintifT."  Tliis  was  a 
proper  announcement  of  the  law,  and  the 
test  given  was  the  test  of  ordinary  care. 
The  court  could  not  proceed  to  tell  the  jury 
that  a  reasonably  careful,  prudent,  etc.,  coal 
mining  operator  should  inspect  the  coal 
mine  every  day  or  every  two  days,  and  tell 
it  just  what  a  sufTicient  inspection  was. 
These  are  determinations  to  be  made  by  the 
jury  after  applying  the  principles  of  the  law 
given  by  the  court  to  the  facts  proven.  Con- 
sidering the  whole  case,  we  are  unable  to  de- 
termine that  any  prejudicial  error  was 
committed  by  the  court  in  the  trial  of  the 
cause. 

The  contention  is  also  made  that  the  ver- 
dict is  excessive,  the  result  of  passion  and 
prejudice.  This  is  always  a  diflicult  prop- 
osition for  the  court  to  deal  with,  for  so 
many  elements  enter  into  the  attempted 
calculation  which  are  not  susceptible  of  cal- 
culation at  all.  When  we  go  beyond  an  es- 
timate of  what  would  constitute  a  comfort- 
able or  reasonable  provision  for  life  for  the 
injured  or  disabled  person,  and  undertake 
to  compensate  for  pain,  embarrassment,  or 
mental  anguish  of  any  kind,  we  enter  the 
realms  of  conjecture  and  speculation;  foj* 
what  would  embarrass  a  person  of  one  tem- 
perament, or  of  one  character  of  mental  en- 
dowment, would  not  aflect  another  who  was 
either  possessed  of  a  different  temperament 
or  was  philosophical  enough  to  disregard  it. 
That  which  would  produce  the  keenest 
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I  mental  anguish  in  a  sensitive  nature  would 
have  but  little  effect  on  one  of  a  coarser 
mold  and  of  less  refined  nature.  In  spite 
of  these  diiliculties,  however,  the  doctrine 
is  well  established  that  these  are  elements 
of  damage  which  may  be  taken  into  consid- 
eration. So  that  all  that  the  court  can  do 
is  to  see  that  the  jury  approximates  a  sane 
and  temperate  estimation,  taking  into  con- 
sideration the  feelings  of  the  ordinary  per- 
son as  we  can  best  understand  them.  The 
respondent  was  twentj'-four  years  old  at  the 
time  of  the  accident.  Tliat  he  is  a  help- 
less cripple  for  life  is  probably  established. 
At  the  time  of  the  trial  he  was  able  to  go 
about  on  crutches,  both  of  his  legs  being 
paralyzed.  But  the  doctors  testified  that 
there  had  been  some  slight  improvement 
since  the  first  shock,  and,  while  they  testi- 
fied in  substance  that  the  chances  of  per- 
manent improvement  were  very  slight,  there 
is  still  sonic  hope  under  their  testimony  of 
considerable  improvement.  According  to 
his  own  testimony,  he  labors  under  the  em- 
barrassment of  having  no  control  of  his 
bowels  or  urinary  organs.  Whether  this 
dilficulty  will  be  alleviated  in  any  degree  is 
problematical.  Considering  the  testimony 
of  the  physicians  and  the  tendency  of  na- 
ture to  work  cures,  we  think  there  is  room 
for  the  indulgence  of  hope  in  this  particu- 
lar. According  to  the  concensus  of  calcu- 
lations made  by  standard  mortuary  tables, 
his  expectancy  was  from  the  tin)e  of  the  ac- 
cident about  thirty-eight  and  one  half 
years.  The  complaint  limited  the  amount 
of  his  earnings  to  $150  per  month.  It  is 
true  lie  was  earning  about  $7  a  day  when 
he  was  hurt,  but  this  was  under  specially 
favorable  circumstances  so  far  as  compen- 
sation was  concerned.  There  is  no  reason- 
able probability  that  he  could  continue 
through  life  to  find  so  remunerative  an  em- 
ployment. Neither  does  the  calculation 
take  into  consideration  the  probability  that 
an  ordinary  man  would  not  for  so  long  a 
time  be  permitted  by  the  ordinary  vicissi- 
tudes of  life,  or  even  by  his  own  inclination, 
to  work  every  day  in  the  month  for  so  long 
a  period.  So  that  there  must  be  a  common- 
sense  application  of  these  tabulated  calcu- 
lations. Taking  into  consideration  the 
amount  of  money  expended  by  the  respond- 
ent in  attempting  to  effect  a  cure,  fahI  the 
presumably  permanent  condition  in  whiuli 
we  now  find  him,  we  think  that  an  avail- 
able interest  on  $22,000,  after  deducting  his 
legitimate  expenses,  would  under  all  the 
circumstances  be  a  reasonable  compensa- 
tion; and  we  therefore  reduce  the  verdict 
to  that  amount. 
If  the  respondent  remits  th^  amount  ^ 
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$8,000  from  the  judgment  within  twenty 
(lays  from  the  receipt  of  the  remittitur  in 
the  trial  court,  the  judgment  will  be  af- 
firmed; otherwise  it  will  be  reversed. 

Rndkln,   Ch.   J.,   and  Parker,   Mount, 
and  Crow,  JJ.,  concur. 


ARKANSAS  SUPRSMS  COURT. 

ST.  LOUIS,  IRON  MOUNTAIN,  k  SOUTH- 
ERN RAILWAY  COMPANY,  Appt, 

V. 

FRED  R.  BIRCH. 

(89  Ark.  424,  117  S.  W.  243.) 

Servant  —  assumption  of  risk  —  knowl- 
edge. 

A  servant  does  not  assume  the  risk  of 
injury  from  the  negligence  of  hia  master 
merely  because  he  could  have  discovered  and 
avoided  it  by  the  exercise  of  ordinary  care; 
his  assumption  of  such  risk  depending  upon 
his  actually  being  aware  of  and  appreciating 
the  danger. 

(March  1,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hempstead 
(Jotinty  in  plaintiif's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinon. 

Messrs.  James  H.  Stevenson,  £.  B. 
Kinswortliy,  and  Lewis  Rhoton,  for  ap- 
pellant: 

It  is  the  duty  of  a  servant  to  inform  him- 
self of  the  risks  incident  to  his  employment, 
and  he  is  held  to  a  knowledge  of  those  of 
which  he  has  opportunity  to  know. 

.St.  Louis  k  S.  F.  R.  Co.  v.  Marker,  41 
Ark.  642;  Southwestern  Tek;ph.  Co.  v. 
Wouglitcr,  56  Ark.  206,  19  S.  W.  676;  For- 
dyce  V.  Edwards,  63  Ark.  98, 44  S.  W.  1034; 
Arkadelphia  Lumber  Co.  v.  Bethea,  57  Ark. 
76,  20  fc).  W.  808;  Little  Rock  M.  R.  &  T. 
R.  Co.  V.  Leverett,  48  Ark.  333,  3  Am.  St. 
Rep.  230,  3  S.  \V.  50. 

Messrs.  J.  D.  Conway  and  William  H. 
Arnold,  for  appellee: 

The  servant  did  not  assume  the  risk. 

Thomp.  Neg.   §  4614. 

McCulloch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff,  F.  R.  Birch,  while  working 
for  the  defendant  railway  company  as 
switchman  in  the  company's  yards  at  Hope, 
Arkansas,  received  personal  injuries  alleged 
to  have  been  caused  by  ncpfligput  acts  of 
defendant's  sorvants,  and  he  instituted  the 
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present  action  to  recover  damages  for  said 
injuries.  A  jury  awarded  him  damages  in 
the  sum  of  $1,500,  and  the  defendant  ap- 
pealed. 

The  injury  occurred  in  the  following  man- 
ner: The  plaintiff  was  foreman  of  a  switch 
engine,  and  was  engaged  in  switching  some 
box  cars  loaded  with  blocks  of  wood  con- 
signed to  a  heading  mill  at  Hope.  The  door 
of  one  of  these  cars  was  standing  open,  and 
as  plaintiff,  after  having  set  the  coupling  on 
one  end  of  the  car,  ran  along  beside  the  car 
for  the  purpose  of  going  to  the  other  end  to 
uncouple  it  from  another  car,  some  of  the 
blocks  of  wood  fell  out  of  the  car  door,  and 
one  of  them  struck  him,  inflicting  a  serious 
injury.  He  testified  that  the  switch  engine 
bumped  against  the  car  with  unusual  force. 

Note.  —  ServanVs  assu$fiption  of  rish  o/ 
dangers  created  Vy  the  master- s  nrgli^ 
gence,  which  might  have  heen  disc-or- 
ered  hy  the  exercise  of  ordinary  care 
on  the  part  of  the  servant. 

As  is  shown  in  a  note  to  Scheurer  v.  Ban 
ner  Rubber  Co.  ante,  1207,  it  is  essential  that 
a  servant  should  know  of  the  maj?ter's  negli- 
gence in  order  that  he  may  be  held  to  have 
assumed  the  risk  thereof,  but  it  is  a  gener- 
al rule  that  it  is  not  necessary  that  the  serr- 
ant  shall  have  been  actually  informed  by 
the  master  of  the  negligent  condition, — it 
is  sufHcient  that  he  in  some  way  acquire^ 
the  knowledge.  Nor  is  it,  according  to  the 
great  weight  of  authority,  necessary  that 
the  servant  should  have  actual  knowledge, — 
constructive  knowledge  is  sufficient.  If  a  de- 
fect is  so  plain  that  a  servant  must  know 
of  it  unless  he  shuts  his  eyes  to  his  sur- 
roundings, he  will  be  held  to  have  assumed 
the  risk  the  same  as  if  the  master  had  actu- 
ally informed  him  of  it. 

As  is  said  in  Campbell  v.  Mullen,  60  111. 
App.  497,  it  is  not  so  much  knowledge  as  a 
means  of  knowledge  that  is  important. 

It  is  frequently  said  that  a  servant  as- 
sumes all  the  "obvious"  risks  of  the  service, 
and  again  that  he  assumes  all  the  risks  of  the 
service  of  which  he  knows  or  * 'ought  t  • 
know."  While  all  cases  will  probably  agree 
that  either  statement  is  a  correct  statement 
of  the  rule,  there  is  considerable  difference 
of  opinion  as  to  what  are  obvious  risks,  and 
what  risks  the  servant  ought  to  know  in 
addition  to  those  which  he  actually  docs 
know. 

In  some  cases,  doubtless,  the  court  has 
held  that  the  servant  assumed  the  risk  of 
dangers,  although  they  were  unknown  to 
him,  and  could  not  have  been  known  to  him 
even  by  the  exercise  of  due  care;  but  it  will 
be  found  that  in  such  cases  the  court  was 
referring  to  the  so-called  assumed  risks  of 
the  service,  which  remained  after  the  master 
had  done  his  full  duty  to  the  servant.  <  For 
the  different  senses  in  which  this  term  is 
used,  see  note  to  Scheurer  v.  Banner  Rubber 
Co.  ante,  1207.) 

Cases  in  which  the  defense  of  issumptioo 
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and  caused  the  blocks  to  fall  out  of  tlie  car 
and  strike  him.  Recovery  is  sought  on  the 
ground  that  it  was  necessary  for  the  plain- 
tiff to  pass  along  beside  the  car  in  tlie  dis- 
charge of  his  duties,  and  that  the  defendant 
was  guilty  of  negligence  in  leaving  the  door 
of  the  loaded  car  standing  open  so  that  its 
contents  could  be  jolted  out.  The  testimony 
shows  that  the  loaded  car  came  into  the 
yards  of  defendant  over  the  Arkansas  & 
Louisiana  Railroad  from  Ozan,  Arkansas. 
It  was  the  duty  of  the  plaintiff  and  his 
switch  crew  to  move  cars  when  directed  by 
the  yard  clerk.  There  was  a  car  inspector, 
whose  duty  it  was  to  inspect  cars,  but  there 
is  evidence  to  the  effect  that  it  was  not  his 
duty  to  report  the  finding  of  open  doors, 
but  to  report  only  defects  in  cars. 


The  court  gave  the  following  instruction 
at  the  request  of  plaintiff,  which  was  ob- 
jected to  by  defendant:  "(1)  In  this  case, 
if  you  find  from  a  preponderance  of  the  evi- 
dence that  the  car  from  which  the  timber 
fell  which  struck  the  plaintiff  was  received 
by  the  defendant,  and  the  doors  of  said  car 
were  open  at  the  time  said  car  was  received 
and  at  the  time  the  plaintiff  undertook  to 
remove  the  same;  and  that  an  ordinarily 
prudent  person  acting  in  the  place  of  the 
railway  company  would  have  anticipated  an 
injury  to  an  employee  like  or  similar  to  the 
one  in  this  case;  and  if  you  further  find 
that  said  injury  was  caused  by  a  failure  to 
keep  the  door  closed,  or  to  close  the  same 
before  or  at  the  time  the  car  was  removed, — 
then  you  may  find  for  the  plaintiff,  if  you 


of  risk  exists,  if  at  all,  because  of  the  serv- 
ant's constructive  knowledge,  and  not  the 
actual  knowledge,  of  the  danger,  are  fre- 
quently complicated  by  the  question  whether 
his  knowledge  of  the  defect  or  of  the  danger 
was  equivalent  to  an  actual  appreciation  of 
the  danger.  This  possible  distinction  be- 
tween mere  knowledge  and  appreciation  is 
not  within  the  scope  of  this  note,  but  it 
should  be  borne  in  mind  that  many  cases  do 
make  such  a  distinction,  and  hold  that,  in 
order  to  have  the  defense  of  assumption  of 
risk  available,  it  must  appear  not  only  that 
the  servant  knew  of  the  defective  conditions, 
but  also  that  he  fully  appreciated  the  dan- 
gers arising  therefrom. 

The  rule  most  frequently  given  is  that  a 
servant  assumes  the  risk  if  the  dangerous 
conditions  are  known,  or  would  be  known 
if  he  had  exercised  ordinary  care.  The  same 
rule  has  been  stated  in  various  forms,  aS  a 
servant  does  not  assume  the  risk  of  dangers 
unknown  to  him  or  of  which,  by  the  exer- 
cise of  ordinary  care,  he  would  not  know. 
And  again  it  is  frequently  stated  that  the 
servant  does  not  assume  the  risk  of  a  dan- 
ger of  which  he  has  no  knowledge,  or  which, 
as  a  reasonably  prudent  man,  he  is  not 
bound  to  anticipate.  But,  on  the  other 
hand,  these  cases  do  not  place  upon  the 
servant  a  duty  to  search  for  latent  defects, 
or  to  make  any  investigation  to  discover 
whether  the  master  has  performed  his  duty. 
A  larce  number  of  cases  expressing  the 
foregoing  rules  are  gathered  in  a  note  to 
Bumside  v.  Peterson,  17  L.R.A.(N.S.)  76, 
and  it  is  considered  unnecessary  to  present 
other  cases  following  this  general  rule. 

It  is  undoubtedly  true  that  the  courts 
have,  in>  a  large  number  of  cases,  made  the 
statement  that  a  servant  is  chargeable  with 
knowledge  of  defects  which  ''might  have 
been  known  to  him  by  the  use  of  due  care," 
or  some  equivalent  form  of  statement  in  a 
merely  academic  way, — the  facts  of  the  case 
not  requiring  the  court  to  determine  just 
the  nature  of  the  burden  imposed  thereby 
upon  the  servant.  It  is  generally  held  that 
this  formula  does  not  require  tin*  Rervant  to 
make  any  inspection  to  discover  defects,  and 
it  is  certainly  very  diilicult  to  determine 
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just  the  particular  duty  which  such  a  test 
does  impose  upon  the  servant,  further  than 
taking  notice  of  the  conditions  wiilch  mere 
ordinary  observation  would  bring  to  his  no- 
tice. 

For  example,  some  courts,  as  will  be 
shown  hereafter,  hold  that  a  servant  will  be 
deemed  to  have  constructive  knowledge- only 
of  defects  which  are  "plainly  observable," 
and  that  no  duty  of  exercisinji^  due  care  to 
acquire  knowledge  of  such  defects  is  imposed 
upon  the  servant.  But  it  might  be  argued 
that  the  servant  should  use  *'due  care"  to 
notice 'defects  which  are  plainly  observable. 

In  some  jurisdictions,  however,  the  courts 
have  expressly  declared  that  it  is  not  the 
duty  of  the  servant  to  exercise  even  due  care 
in  learning  of  defects,  but  prescribe  some  ^ 
other  test  which  do^s  not  impose  so  great  a 
duty. 

Test  in  Federal  court. 

The  doctrine  of  the  Federal  courts,  as  laid 
down  by  the  United  States  Supreme  Court, 
is  that  the  servant  assumes  the  risks  of 
those  dangers  due  to  the  master's  negligence 
which  are  known  to  him  or  which  are  plain- 
ly observable  by  him,  but  that  he  is  not 
obliged  to  use  even  ordinary  care  in  ascer- 
taining or  discovering  tlie  defects.  In  oth- 
er words,  knowledge  of  the  defects  will  not 
be  presumed  unless  the  defects  were  plainly 
observable. 

Thus,  in  Texas  &  P.  R.  Co.  v.  Archibald, 
170  U.  S.  665,  42  L.  ed.  1188,  18  Sup.  Ct. 
Rep.  777,  the  court  said:  "Those  [risks]  not 
obvious,  assumed  by  the  employee,  are  such 
perils  as  exist  after  the  master  has  used 
due  care  and  precaution  to  guard  the  former 
against  danger.  And  the  defective  condition 
of  structures  or  appliances  which,  by  the 
exercise  of  reasonable  care  of  the  master, 
may  be  obviated,  and  from  the  consequences 
of  which  he  is  relieved  from  responsibility 
to  the  servant  by  reason  of  the  latter's 
knowledge  of  the  situation,  is  such  as  is  ap- 
parent to  his  observation." 

And  in  Rockport  Granite  Co.  v.  Bjorn- 
holm,  53  C.  C.  A.  429,  116  Fed.  947,  the 
court  said  that  the  doctrine  of  the  Supreme 
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further  find  that  said  plaintiff  was  acting 
with  the  care  of  an  ordinarily  prudent  per- 
son at  the  time  he  undertook  to  have  the 
engine  coupled  to  said  car  for  the  purpose 
of  removing  it."  The  court  also  gave  the 
following  instruction,  among  others,  at  the 
request  of  the  defendant:  "(2)  You  are 
instructed  that,  where  a  person  voluntarily 
enters  the  service  of  a  railway  company  as 
a  switchman,  he  assumes  all  the  risks  and 
hazards  ordinary  and  incident  to  such  em- 
ployment, and  he  is  presumed  to  have  con- 
tracted with  reference  to  such  risks  and 
hazards,  and  he  not  only  assumes  all  risks 
and  hazards  ordinary  and  incident  to  such 
employment,  but  all  risks  and  hazards 
which  he  could  have  known  by  the  exercis- 
ing of  ordinary  care  and  diligence;  and  if 


you  find  from  the  evidence  that  plaintiff  so 
knew,  or  by  the  exercise  of  ordinary  c:jre 
and  diligence  could  have  known,  of  the  con- 
dition of  the  car,  how  it  was  loaded,  and 
whether  the  door  was  open  or  not,  thai  the 
plaintifT  ia  presumed  to  have  contracted  and 
assumed  the  risks  and  hazards  incident  to 
the  duties  as  switchman  in  connection  with 
said  car  and  load  of  blocks.'*  The  conten- 
tion of  learned  counsel  is  that  the  above - 
quoted  instruction  given  at  the  instance  of 
the  plaintiff  is  erroneous,  because  it  ignores 
the  question  of  assumed  risk.  This  instruc- 
tion was  predicated  on  the  theory  of  negli- 
gence on  the  part  of  defendant  in  leaviR<; 
the  car  door  open  so  as  to  expose  the  switch- 
man to  danger.  His  right  of  recovery  wva^ 
made  to  depend  entirely  upon  si^rh  negli- 


Court  was  that  it  was  not  the  duty  of  the 
servant  to  use  ordinary  care  in  ascertaining 
the  condition  of  the  employer's  appliances, 
but  there  rested  on  him  the  peril  only  of  de- 
fects known  to  him  or  plainly  observable  by 
him. 

So,  in  Choctaw,  O.  &  G.  R.  Co.  v.  McDade, 
191  U.  8.  64,  48  L.  ed.  96,  24  Sup.  Ct.  Rep. 
24,  it  was  held  that  an  employee  assumes 
the  risk  of  injury  from  defective  appliances 
furnished  by  his  employer  only  when  the 
defect  is  known  to  or  plainly  observable  by 
the  employee. 

And  this  rule  of  the  Federal  court  has 
been  followed  in  numerous  cases.  Davidson 
V.  Southern  P.  Co.  44  Fed.  476;  New  York, 
N.  H.  &  H.  R.  Co.  V.  O'Learv,  35  C.  C.  A. 
662,  93  Fed.  737 ;  Mexican  C.  R.  Co.  v.  Mur- 
rav,  42  C.  C.  A.  334,  102  Fed.  264;  Lindsay 
v.  New  York,  N.  H.  &  H.  R.  Co.  50  C.  C.  A. 
298,  112  Fed.  384;  Kenney  v.  Meddaugh, 
55  C.  C.  A.  115,  118  Fed.  209;  Texas  &  P.  R. 
Co.  V.  Swearingen,  59  C.  C.  A.  31,  122  Fed. 
193,  affirmed  in  196  U.  S.  51,  49  L.  ed.  382, 
25  Sup.  Ct.  Rep.  164;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Rilev,  76  C.  C.  A.  107,  145  Fed. 
137,  7  A.  &  E.  Ann.  Cas.  327 ;  Missouri,  K.  & 
T.  R.  Co.  V.  Wilhoit,  87  C.  C.  A.  401,  160 
Fed.  440:  Chicago,  M.  k  St.  P.  R.  Co.  v. 
Donovan,  87  C.  C.  A.  600,  160  Fed.  820; 
Federal  Lead  Co.  v.  Swyers,  88  C.  C.  A.  547, 
161  Fed.  087;  Central  Coal  &  Coke  Co.  v. 
Williams,  97  C.  C.  A.  597,  173  Fed.  337. 

A  charge  upon  the  subject  of  the  knowl- 
edge by  a  fireman  of  the  absence  of  brakes 
on  the  engine  on  which  he  had  ridden  50  or 
60  miles  is  not  erroneous  where  it  amounts 
solely  to  a  direction  to  the  jury  that  the 
man*^was  bound  to  use  his  eyes,  and  if,  by 
their  use,  he  could  see  the  defect,  he  was 
bound  thereby,  even  though  he  had  not  ob- 
served  it;  but  that  he  was  not  bound  to 
make  a  careful  examination  of  every  part  of 
an  engine  upon  which  he  was  fireman,  in 
order  to  charge  the  railway  company  with 
negligence,  .or  exonerate  himself  from  the 
charge  of  contributorv  neji^ligence.  Choctaw, 
O.  &  G.  R.  Co.  v.  Hollowav,  191  U.  S.  334, 
48  L.  ed.  207,  24  Sup.  Ct.  Rep.  102. 

In  National  Steel  Co.  v.  Ilore,  83  C.  C.  A. 
578,  155  Fed.  62,  the  court  said  that  the 
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defect  which  the  servant  sees,  or  should  see 
if  ordinarily  observant,  may  present  dangers 
so  obvious  that  the  law  will  conclusively 
presume  that  he  did  know  the  danger. 

Unusual  and  extraordinary  risks  which 
are  not  incident  to  the  Ber\'ice  can  be  said 
to  have  been  assumed  by  the  employee  only 
when  it  is  shown  that  he  had  full  knowlei^ge 
of  their  existence,  or  ought  reasonably  in  the 
exercise  of  ordinary  prudence  and  intelli- 
gence to  have  had  such  knowledge.  Penn- 
svlvania  R.  Co.  v.  Jones,  59  C.  C.  A.  87,  123 
Fed.  753. 

Test  in  Arkansas. 

The  earlier  Arkansas  cases  apparently  do 
not  go  as  far  as  does  the  court  in  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  BiRcn. 

Thus,  in  Little  Rock,  M.  R.  &  T.  R.  Co.  ▼. 
Leverett,  48  Ark.  333,  3  Am.  St.  Rep.  2-30. :{ 
S.  W.  50,  the  court  said :  "The  fact  that  he 
might  have  known  of  defects,  or  that  he  had 
the  means  and  opportunity  of  knowini;  of 
them,  will  not  preclude  him  from  a  recovry 
unless  he  did  in  fact  know  of  them,  or  in  t*  f 
exercise  of  ordinary  care  ought  to  hare 
known  of  them.  He  is  not  bound  tc  make  an 
examination  to  find  defects." 

This  statement  is  quoted  with  approval  in 
Choctaw,  0  A  G.  R.  Co.  ▼.  Thompson,  82 
Ark.  11,  100  S.  W.  83,  and,  in  Little  Rcvk 
&  Ft.  S.  R.  Co.  V.  Vo88  (Ark.)  18  S.  W.  171 
the  Leverett  Case  is  also  cited  with  approv- 
al; but  it  is  to  be  noted  that  in  the  quota- 
tion given  the  court  apparently  confuses  tbe 
general  rule  with  the  rule  as  stated  in  the 
BiBcii  Case. 

And  in  Fordyce  v.  Edwards,  60  Ark.  438. 
30  S.  W.  758,  second  appeal,  65  Ark.  J*S. 
44  S.  W.  1034,  the  court  said  that  a  servant 
could  not  blindly  go  ahead  regardles;;  «tf 
consequences,  but  that  it  was  his  duty  t. 
make  such  an  inspection  as  ordinary  cure 
would  require  of  one  whose  duty  it  is  w 
take  notice  of  obvious  defects. 

Test  in  Minnesota. 

The  test   of   "ordinary    observation**  bis 
been  adopted  by  the  Minnesota  courts. 
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gence  on  the  part  of  the  defendant,  and  the 
exercise  of  due  care  on  liis  own  part.  He 
did  not  assume  the  risk  of  danger  created  by 
the  negligent  act  of  tlie  employer,  unless  he 
was  aware  of  the  danger  and  appreciated 
it.  The  fact  that  he  could,  by  the  exercise 
of  ordinary  care,  have  discovered  and  avoid- 
ed the  danger,  did  not  constitute  an  as- 
sumption of  the  risk  where  it  arose  by  rea- 
son of  negligence  of  the  master,  tliough  he 
might  have  been  guilty  of  contributory  neg- 
ligence which  would  have  prevented  a  re- 
covery. Choctaw,  O.  &  G.  R.  Co.  v.  Jones, 
77  Ark.  367,  4  L.R.A.(N.S.)  837,  92  S.  W. 
244,  7  A.  &  E.  Ann.  Cas.  430.  In  this  rc- 
8p>ect  the  instruction  given  at  the. instance 
of  the  defendant  was  too  favorable  to  it,  for 
the  jury  were  therein  told,  in  cfTect,  that, 


notwithstanding  the  negligence  of  the  de- 
feudant,  if  the  plaintiff  "knew,  or  by  the 
exercise  of  ordinary  care  and  diligence  could 
have  known,  of  the  condition  of  the  car, 
how  it  was  loaded,  and  whether  the  door 
was  open  or  not,"  then  he  is  deemed  to  have 
assumed  the  risk  of  the  danger.  This  is  not 
correct,  as  already  stated. 

Now,  there  is  no  testimony  tending  to  es- 
tablish the  fact  that  the  plaintiff  knew  that 
the  door  was  open  when  he  attempted  to 
run  past  the  car  to  uncouple  it.  He  testified 
that  he  did  not  know  it,  and  that  is  the  only 
testimony  on  the  subject.  There  is  evidence 
sufficient  to  have  warranted  the  jury  in 
finding  that  he  could  have  ascertained,  by 
the  exercise  of  ordinary  care,  that  the  car 
door  was  open,  and  that  it  was  dangerous 


Thus,  in  Rase  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  107  Minn.  200,  21  L.R.A. 
(N.S.)  138,  120  N.  W.  360,  the  court  lays 
down  the  following  rules:  "The  te^t  of 
Hcnowledge  of  danger'  is  not  the  exercise  of 
ordinary  care  to  discover  danger,  but  wheth- 
er the  danger  was  known  to  or  plainly  ob- 
servable by  the  employee.  The  test  of  'ap- 
preciation of  risk'  is  whether  the  servant 
understood  the  risk,  or,  by  the  exercise  of 
ordinary  observation,  ought  to  have  under- 
stood it."  The  court  went  on  to  sav  thnt  to 
hold  that  the  servant  assumes  the  risks 
which  he  knew,  or  ought  to  know  from  the 
exercise  of  the  care  of  the  ordinarily  pru- 
dent man,  would  break  down  all  distinction 
between  assumption  of  risk  and  contribu- 
tory T^egligence,  and  assumption  of  risk 
would  become  a  question  of  care.  While  the 
servant  is  bound  to  use  his  eves  and  to  see 
what  is  open  and  apparent  to  anyone  using 
his  eyes,  he  is  not  required  to  look  for  dan- 
ger. It  was  the  master's  duty  both  to  ob- 
serve and  inspect,  the  servant's  merely  to 
observe. 

And  in  Hendrickson  v.  Ash,  99  Minn.  417, 
109  N.  W.  830,  the  court  said:  "Although 
many  courts  hold  to  the  contrary,  it  has 
always  been  the  rule  in  this  state  that  it  is 
not  enough  that  the  servant  knew,  or  ought 
to  have  known,  the  actual  character  pnd  con- 
dition of  the  defective  instrumentality  fnr- 
nished  for  his  use.  He  mu9t  also  have  un- 
derstood, or  by  the  exercise  of  ordinary  ob- 
servation ou&^ht  to  have  understood,  the 
risks  to  which  he  was  exposed  by  their  use." 

A  servant  assumes  the  risk  of  injuries 
from  dangers  which  he,  by  the  use  of  his 
senses,  oujyht  to  have  known.  Sherman  v. 
Chicago,  M.  &  St.  P.  R.  Co.  34  Minn.  269,  25 
N.  W.  593. 

Test  in  Texas. 

In  Texas  the  rule  is  that  a  servant  Is 
chargeable  with  knowledge  of  such  defects 
only  as  are  known  to  him  or  open  to  ob- 
servation (Missouri  P.  R.  Co.  v.  Lehmberg, 
75  Tex.  61.  12  S.  W.  838;  Pippin  v.  Sher- 
man, S.  &  S.  R.  Co.  [Tex.  Civ.  App.]  58  S. 
W.  901 ;  Ramm  v.  Galveston,  H.  &  S.  A.  R. 
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Co.  [Tex.  Civ.  App.]  92  S.  W.  426)  ;  or 
those  risks  of  which  in  the  ordinary  dis- 
charge of  his  duty  he  must  have  acquired 
tlie  knowledge  (Peck  v.  Peck,  99  Tex.  10, 
87  S.  W.  248;  Missouri,  K.  &  T.  R.  Co.  v. 
Hannig,  91  Tex.  350,  43  S.  W.  608;  Book- 
rum  v.  Galveston,  H.  &  S.  A.  R.  Co.  [Tex. 
Civ.  App.]  57  S.  W.  919;  International  & 
G.  N.  R.  Co.  v.  Shaughnessy  [Tex.  Civ.  App.] 

81  S.  W.  1026;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Stoy,  44  Tex.  Civ.  App.  448,  99  S.  W.  136; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Bonn,  44 
Tex.  Civ.  App.  631,  99  S.  W.  413;  Galveston, 
IF.  &  S.  A.  R.  Co.  V.  Udalle  [Tex.  Civ.  App.] 
91  S.  W.  330)  ;  and  the  servant  is  not  bound 
to  exercise  due  care  to  know  of  a  defect 
(Taylor,  B.  &  H.  R.  Co.  v.  Taylor,  79  Tex. 
104,  23  Am.  St.  Rep.  316,  14  S.  W.  918; 
Price  v.  Consumers'  Cotton  Oil  Co.  41  Tex. 
Civ.  App,  47,  90  S.  W.  717);  for  it  is  not 
the  servant's  duty  to  inspect  the  appliances 
given  him  by  the  master  (Jones  v.  Shaw, 
10  Tex.  Civ.  App.  290,  41  S.  W.  690;  St. 
Louis  &  S.  W.  R.  Co.  V.  Schuler,  46  Tex.  Civ. 
App.  350,  102  S.  W.  783)  ;  so  a  servant  is 
not  required  to  exercise  even  ordinary  care 
to  discover  defects  even  patent  in  the  appli- 
ances furnished  by  the  master  (Gulf,  C.  & 
S.  F.  R.  Co.  V.  Davis,  35  Tex.  Civ.  App.  285, 
80  S.  W.  253 ) . 

A  servant  assumes  the  risk  of  injuries  if 
he  knows  of  them,  or  must  have  nef^essarily 
lonrned  of  them  in  the  course  of  the  work. 
^^issouri  Valley  Bridge  &  Iron  Co.  v.  Ballard 
(Tex.  Civ.  App.)  116  S.  W.  93.  And  to  the 
same  cfTect  wns  the  decision  in  Bonn  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.  (Tex.  Civ.  App.) 

82  S.  W.  808. 

And  in  Horton  v.  Ft.  Worth  Packing  & 
Provision  Co.  33  Tex.  Civ.  App.  150,  76  S. 
W.  211,  the  court  said:  "The  law  of  as- 
sumed risk  does  not  impose  on  the  servant 
the  duty  of  discovering  or  trying  to  discover 
that  the  master  has  failed  to  perform  the 
duty  he  owes  the  servant,  but  treats  as  risks 
of  the  employment,  outside  of  the  ordinary 
hazards,  only  those  that  arise  from  dangers 
of  which  the  servant  has  actual  knowledge, 
or  which  are  obvious,  so  that  knowledge 
thereof  will  be  imputed  to  him." 

And  in  Quinn  v.  Galveston,  H.  &  S.  A.  R. 
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to  pass  along  close  to  it.  This  would  have 
been  contributory  negligence,  but  it  could 
not  have  constituted  an  assumption  of  a 
risk  which  arose  by  reason  of  the  master's 
negligence,  except  in  the  -sense  that  a  per- 
son assumes  the  risk  of  his  own  negligence. 
Mammoth  Vein  Coal  Co.  v.  Bubliss,  83  Ark. 
567,  104  S.  W.  210;  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Mangan,  86  Ark.  507,  112  S.  W. 


168;  Narramore  ▼.  Cleveland,  C.  C.  t  St 
L.  R.  Co.  48  L.R.A.  68,  37  C.  C.  A.  499,  96 
Fed.   298. 

Other  instructions  requested  by  the  de- 
fendant and  refused  were  fully  covered  by 
those  given,  and  no  prejudicial  error  is 
found. 

Judgment  affirmed* 


Co.  (Tex.  Civ.  App.)  84  S.  W.  395,  the  court 
said :  "We  -think  it  is  one  of  the  principles 
of  law  that  is  now  well  established  in  this 
state  that  the  assumption  of  risk  exists  only 
in  connection  with  a  risk  or  danger  known 
to  the  servant,  or  (what  is  the  same  thing 
in  legal  contemplation)  one  which  the  cir- 
cumstances necessarily  charge  him  with 
knowledge  of." 

The  rule  is  stated  somewhat  more  broadly 
in  a  few  caees. 

Thus,  in  Robinson  v.  Ft.  Worth  &  R.  G. 
R.  Co.  99  Tex.  110,  87  S.  W.  607,  it  was  held 
that  the  servant  assumed  the  risks  of  which 
he  had  actual  knowledge,  or  of  such  as  he 
would  necessarily  have  acquired  knowledge 
by  the  exercise  of  ordinary  care  for  his  own 
safety. 

And  in  St.  Louis  Southwestern  R.  Co.  v. 
Hynson,  101  Tex.  543,  109  S.  W.  929,  the 
court  said:  "He  assumes  tlte  risks  of  a  dan- 
ger of  which  he  has  actual  knowledge,  and 
of  such  hazards  as  he  would  have  learned  by 
the  exercise  of  that  ordinary  circumspection 
which  a  prudent  man  would  have  used  in  the 
particular  employment."  Similar  language 
was  used  or  approved  in  Bonnet  v.  Galves- 
ton, H.  &  S.  A.  R.  Co.  89  Tex.  76,  33  S.  W. 
334;  Kansas  City  Southern  R.  Co.  v.  Wil- 
liams (Tex.  Civ.  App.)   Ill  S.  W.  196. 

So,  in  Texas  &  N.  O.  R.  Co.  v.  Davidson, 
49  Tex.  Civ.  App.  85,  107  S.  W.  949,  it  was 
held  that  the  trial  court  did  not  err  in 
charging  the  jury  to  the  effect  that  the  serv- 
ant, in  addition  to  the  ordinary  risks  of  the 
service,  assumed  "such  others  as  he  must 
necessarily  have  known  of  in  the  ordinary 
discharge  of  the  duties  of  his  service,"  and 
in  failing  to  charge  that  the  servant  as- 
sumed such  risks  as  he,  "by  the  use  of  ordi- 
nary care  and  caution,  could  have  known." 

Miscellaneous  tests. 

And  in  a  number  of  other  decisions  the 
test  has  been  stated  in  such  a  form  as  to 
convey  the  idea  that  the  servant  is  not 
obliged  to  exercise  due  care  in  any  way  to 
acquire  knowledge  of  the  master's  negli- 
gence; but,  of  course,  the  occasional  use  by 
the  court  of  language  different  from  that 
generally  used  cannot  be  taken  as  an  indi- 
cation that  the  court  means  to  adopt  a  dif- 
ferent rule.  Langruage  appropriate  in  one 
case  might  be  erroneous  as  applied  to  the 
facts  and  circumstances  of  another. 

The  test,  as  applied  in  Alton  Paving,  Bldg. 
&  Fire  Brick  Co.  v.  Hudson,  176  111.  270,  52 
N.  E.  256,  is  whether,  in  the  "exercise  of  his 
faculties,"  the  servant  ought  to  have  known 
of  the  danger. 
28  L.U.A.(N.S.) 


Where  a  defect  cannot  be  "readily  detect- 
ed" by  a  servant,  and  it  is  no  part  of  his 
duty  to  inspect  the  appliance,  he  is  not 
chargeable  with  notice  thereof.  Austin  t. 
Appling,  88  Ga.  54,  13  S.  E.  955. 

A  servant  does  not  assume  risks  of  danger 
which  would  not  appear  from  an  "ordinary 
inspection."  Postal  Teleg.  Cable  Co.  t. 
Likes,  225  111.  249,  80  N.  E.  136. 

And  in  Wallace  v.  Bach,  30  Ky.  H  Rep.  69, 
97  S.  W.  418,  the  court  said:  "He  ia  under 
no  obligation  or  duty  to  critically,  or  at 
all,  examine  the  premises  to  see  and  guard 
against  occult  dangers.  If,  however,  the 
danger  is  so  obvious  or  patent  that  the 
employee  could  not  but  know  of  it,  except 
by  closing  his  eyes  and  refusing  to  see 
that  which  was  visible  to  a  cursory  ob- 
servation, then,  if  he  is  injured,  he  cannot 
hold  his  employer  liable." 

Where  the  defense  relied  on  is  the  assump- 
tion by  the  servant  of  the  risk  to  which  h& 
was  subjected,  it  must  appear,  with  reas  »n- 
able  certainty,  either  that  he  was  speciiicrally 
informed  of  such  risk,  or  that  it  was  sn  ( u- 
vious  as  that  it  could  not  have  escaped  hi? 
attention,  due  regard  being  had  for  his  in- 
telligence and  opportunities.  Johnson  v. 
Christie,  117  La.  911,  42  So.  421. 

The  law  is  settled  in  Pennsylvania  tliat 
an  employee  in  accepting  the  empIoymcuC 
assumes  all  risks  ordinarily  incidental  there- 
to, and  "all  other  risks  open  and  obvious, 
the  dangerous  character  of  which  he  has 
had  an  opportunity  to  observe."  Bowen  v. 
Pennsylvania  R.  Co.  219  Pa.  405,  68  Atl. 
963. 

In  Whipple  v.  New  York,  N.  H.  &  H.  R. 
Co.  19  R.  I.  687,  61  Am.  St.  Rep.  796,  3:» 
Atl.  305,  and  in  Crandall  v.  New  York.  K. 
H.  &  II.  R.  Co.  19  R.  I.  594,  35  Atl.  307, 
it  is  stated  that  a  servant  assumes  all  the 
risks  arising  from  the  nonperformance  of 
the  master's  duty,  of  which  he  has  knowl- 
edge, or  of  which  he  has  competent  means  of 
knowledge.  And  in  the  Whipple  Case  it  U 
also  stated  that  the  servant  assumes  all  i\K 
risKs  which  may  be  ascertained  by  reas^m- 
able  observation.  Of  course,  the  express i"«i 
"competent  means  of  knowledge"  is  ver\- 
indefinite,  but  the  other  language  used  ma- 
terially limits  it. 

The  servant  is  only  required  to  see  and 
comprehend  those  imperfections  which  are 
"so  significant  as  ordinarily  to  attract  the 
attention  of  a  person"  under  the  same  or 
similar  circumstances  in  the  exercise  of 
ordinary  care.  Laughy  v.  Bird  &  W.  Lam- 
her  Co.  136  Wis.  301,  117  N.  W.  796. 

In  Brvce  v.  Chicago,  M.  k  St.  P.  R.  Co. 
103  Iowa,  665,  72  N.  W.  780,  the  court  sajs 
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that  what  a  man  ought,  by  the  exercise  of 
reasonable  diligence,  to  know,  he  does  know. 
And  this  was  quoted  with  approval  in  Ol- 
son V.  Hanford  Produce  Co.  118  Iowa,  65,  91 
N.  W.  806.  But  in  the  Bryce  Case  the 
phrase  "reasonable  diligence"  is  used  inter- 
changeably with  reasonable  observation, 
while  in  the  Olson  Case  it  is  used  as  the 
equivalent  of  ordinary  care,  and  it  is  proba- 
ble that  the  court  intended  to  follow  the  gen- 
eral rule. 

In  Muldowney  ▼.  Illinois  C.  R.  Co.  36 
Iowa,  462,  the  court  said  that  it  was  the 
servant's  knowledge,  and  not  his  means  of 
knowledge,  which  affected  his  right  to  re- 
cover; this  rule,  however,  is  not  in  accord 
with  that  adopted  by  the  later  Iowa  cases. 

W.  M.  G. 
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D.  P.  SMITH 

V. 

CHICAGO.    ROCK    ISLAND,   &   PACIFIC 
RAILWAY  COMPANY,  Appt. 

(82  Kan.  136,  107  Pac.  635.) 

Servant  —  railway  engineer  —  reliance 
on  care  of  master. 

1.  A  railway  engineer  is  not  bound  to 
know  every  defect  existing  in  the  ties  and 
rails  of  the  track  over  which  he  runs  his  en- 
gine. If  the  track,  ties,  and  rails  are  in 
place,  he  has  the  right  to  assume  that  the 
company  ^las  discharged  its  obligation  to 
keep  them  in  reasonably  safe  repair. 

Same  —  defective  ties  and  rails  —  as- 
sumption of  risk. 

2.  In  an  action  by  a  railway  engineer 
against  the  company  to  recover  for  personal 
injuries  received  in  the  derailment  of  his 
engine  caused  by  defective  ties  and  rails, 
where  the  defects  had  existed  for  such  a 
length  of  time  that  the  railway  company 
was  bound  to  have  notice  of  them,  and  where 
it  was  shown  that  the  engineei^  had  no 
knowledge  of  the  defects  and  no  opportunity 
of  knowing  of  their  existence,  except  sucii  as 
came  to  him  in  operating  his  engine  over 
the  track,  held  that  the  risk  as  to  the  con- 
dition of  the  roadbed  was  not  one  which  he 
assumed. 

Same  —  Injury  —  notice  —  waiver. 

3.  In  the  action  mentioned  in  the  preced- 
ing paragraph,  the  answer  set  up  as  a  de- 
fense the  failure  of  the  plaintiff  to  give  no- 
tice in  writing  of  his  claim  for  injuries  with- 
in thirty  days,  as  provided  in  the  contract 
of  employment.  At  the  trial  the  plaintiff 
without  objection  testified  that  someone 
from  the  claim  department  of  the  company 
came  to  his  house  three  weeks  after  the  ac- 
cident, and  took  from  him  a  written  state- 
ment concerning  the  accident  and  his  in- 
juries. The  defendant  then  introduced  in 
evidence  the  written  statement  itself,  signed 
by  the  plaintiff,  stating  the  time,  plncc. 
manner,  and  cause  of  his  being  injuicd,  and 

Headnotes  bv  Pobtkr,  J. 
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the  nature  and  extent  of  his  injuries.  Held 
that  the  taking  of  the  written  instrument 
constituted  a  waiver  by  the  company  of  the 
failure  to  give  the  notice. 

(Porter,   J.,   dissents  in   part) 

(March   12,    1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Brown  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  A.  Ix>w  and  Paul  £.  Walk- 
er, for  appellant: 

It  will  be  presumed  that  the  accident 
was  due  to  one  of  the  risks  assumed  by 
the  plaintiff  in  the  course  of  his  employ- 

Note.  ^^  Asaumption  hy  train  employee 
of  riaica  due  to  defecta  in  tracka  or 
roadbed. 

Upon  the  question.  May  a  servant  assume 
the  risk  of  dangers  created  by  the  master's 
negligence,  see  note  to  Scheurer  v.  Banner 
Rubber  Co.  ante,  1207. 

As  to  servant's  assumption  of  risk  of 
dangers  created  by  the  master's  negligence, 
which  might  have  been  discovered  by  the  ex- 
ercise of  ordinary  care  on  the  part  of  the 
servant,  see  note  to  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Birch,  ante,  1250. 

This  note  is  confined  to  cases  involving 
injury  to  train  men,  such  as  conductors, 
engineers,  firemen,  and  brakemen,  whose  du- 
ties are  confined  to  the  actual  running  of 
the  train  only,  and  does  not  include  injuries 
to  brakemen  or  other  employees  engaged  in 
making  up  trains  or  coupling  cars,  etc.,  and 
whose  opportunity  of  acquiring  knowledge 
of  the  condition  of  the  track  is  different  and 
greater  than  that  of  one  engaged  solely  in 
the  actual  operation  of  the  train. 

And  this  note  is  also  confined  to  defects 
in  the  tracks  or  roadbed,  and  does  not  in- 
clude injuries  due  to  structures  erected 
near  or  over  the  tracks,  as  in  such  cases 
the  opportunity  of  acquiring  knowledge  of 
the  defects  would,  of  course,  be  much  great- 
er than  of  defects  in  the  track  or  roadbed. 

In  regard  to  the  distinction  between  a 
train  man's  duty  in  respect  to  defective 
tracks  and  roadbed,  and  in  respect  to  other 
defects  connected  therewith,  the  court  in 
Norlhern  Alabama  R.  Co.  v.  Shea,  142  Ala. 
19,  37  So.  796,  said:  "Train  men  do  not  as- 
sume the  risks  of  defective  track  conditions. 
They  have  a  right  to  assume  that  the  track 
is  safe.  It  is  not  their  duty,  but  the  duty  of 
other  employees,  to  keep  it  in  proper  con- 
dition. The  acquaintance  which  train  men 
are  required  to  have  with  the  premises,  and 
to  acquire  which  they  are  carried  over  the 
road  on  trains  before  being  put  in  charge  of 
trains,  is  more  an  acquaintance  with  the  line, 
so  to  say,  ihan  with  the  track.  They  must 
know,  and,  in  the  way  indicated,  they  are 
i  tauirht,  the  conditions  of  the  line  in  the  re- 
spect of  stations,  stopping  places,  switches, 
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ment,  or  to  accident,  until  the  contrary  is 
shown  by  positive  and  satisfactory  evidence. 

Chicago  &  N.  W.  R.  Co.  v.  O'Brien,  67 
C.  C.  A.  421,  132  Fed.  693;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Wagner,  33  Kan.  660,  7 
Pac.  204;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Ledbetter,  34  Kan.  326,  8  Pac.  411;  Atchi- 
son, T.  &  S.  F.  R.  Co.  v.  Tindall,  57  Kan. 
719,  48  Pac.  12;  Lane  v.  Missouri  P.  R.  Co. 
04  Kan.  755,  68  Pac.  626;  Wood,  Mast.  & 
S.  §  382;  2  Labatt,  Mast.  &  S.  §  883. 

The  plaintiff  assumed  the  risk  of  accident 
from  the  condition  of  the  track. 

Walker  v.  Scott,  67  Kan.  814,  64  Pac. 
615;  Kansas  City,  M.  &  O.  R.  Co.  v.  Loos- 
ley,  76  Kan.  103*  90  Pac.  990;  Missouri  P. 
R.  Co.  V.  Click,  78  Kan.  419,  96  Pac.  796. 

Messrs.    Joseph    G.    Waters,    John    C. 


sidings,  grades,  curves,  and  distances.  With 
these  things  they  have  to  do;  but  not  with 
the  track  itself  in  respect  of  its  condition 
and  maintenance." 

The  general  rule  aseerted  by  practically 
all  of  the  cases  cited  below,  and  not  re- 
pudiated by  any,  is  that  a  train  man  has  a 
right  to  assume  that  the  track  and  road- 
bed are  safe,  that  it  is  not  his  duty  to 
make  an  investigation  in  order  to  dis- 
cover defects,  and,  in  the  absence  of  any 
Ivnowledge,  actual  or  constructive,  of  the 
defects,  he  will  not  be  held  to  liave  as- 
sumed the  risks  thereof.  But  this  is  als!3 
the  general  rule  as  to  assumption  of  risk 
in  all  cases  of  master  and  servant,  as  is 
shown  in  a  note  to  Scheuror  v.  Banner  Rub- 
ber Co.  ante,  1207.  The  distinctive  feature  in 
respect  to  th*»  assumption  of  risk  by  train 
men  of  defects  in  the  track  or  roadbed  is 
the  question  whether  there  is  anything  in 
the  occupation  of  a  train  man  from  which 
may  be  inferred  knowledge  of  the  danger- 
ous condition  of  the  track  or  roadbed.  In 
other  words,  whether  knowledge  of  the  de- 
fective condition  may  be  imputed  to  the 
train  man  merely  because  of  the  fact  that 
he  has  had  occasion  to  run  over  the  track 
a  greater  or  less  number  of  times. 

A  train  man  does  not  assume  the  risk  of 
defective  tracks  or  roadbed  merely  because 
of  his  contract  of  emplovmcnt.  Union  P. 
R.  Co.  V.  O'Brien,  1  C.  C.  A.  354,  4  U.  S. 
App.  221,  49  Fed.  538,  affirmed  in  161  U.  S. 
451,  40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618; 
Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Leverett, 
48  Ark.  333,  3  Am.  St.  Rep.  230,  3  S.  W.  50; 
Smith  v.  Erie  R.  Co.  67  N.  J.  L.  636,  59 
L.R.A.  302,  52  Atl.  634. 

The  risk  of  injury  from  a  defect  in  a  track 
negligently  permitted  to  remain  unrepaired 
is  not  one  of  the  risks  of  the  service  assumed 
by  a  conductor.  Osterhout  v.  Jersey  City, 
II.  &  P.  Street  R.  Co.  73  N.  J.  L.  42,  62  Atl. 
190. 

And  a  knowledge  of  defects  in  a  roadbed 
is  not  inferable  from  the  mere  fact  that  the 
servant  had  been  acpustomed  to  run  trains 
over  it.  Georgia  P.  R.  Co.  v.  Davis,  92  Ala, 
300,  25  Am.  St.  Rep.  47,  9  So.  252 ;  Jackson 
Lumber  Co.  v.  Cunningham,  141  Ala.  206,  37 
28  L.R.A.(N.S.) 


Waters,  and  John  F.  Kerrigan,  for  ap- 
pellee : 

In  the  absence  of  previous  knowledge  oi 
the  defective  condition,  the  plaintiff  had 
the  right  to  assume  that  no  such  dangerous 
condition  existed. 

Brown  v.  Atchison,  T.  &  S.  F.  R.  Co.  31 
Kan.   15,   1   Pac.   605. 

Porter,  J.,  delivered  the  opinion  of  the 
court  : 

On  the  evening  of  June  7,  1907,  D.  P. 
Smith,  an  engineer  in  the  employ  of  the 
defendant,  was  running  an  engine  pulling 
a  freight  train  from  Horton  to  Topeka. 
When  about  5  miles  from  Horton,  at  the 
foot  of  a  long,  steep  grade,  and  at  a  tangent 
of  a  curve,  the  engine  was  derailed,  and  the 


So.  445;  Northern  Alabama  R.  Co.  v.  Shea, 
supra;  Madden  v.  Minneapolis  A.  St.  L.  R. 
Co.  32  Minn.  303.  20  N.  W.  317;  Walker  v. 
McNeill,  17  Wash.  682,  50  Pac.  518. 

Where  there  is  no  evidence  that  the  en- 
gineer had  any  knowledge  of  the  defects  ex- 
isting in  the  roadbed,  except  the  fact  that 
lie  had  been  over  the  road  a  few  times  with 
freight  trains,  it  was  held,  in  W-'alker  v.  Mc- 
Neill, supra,  that  there  was  no  evidence  suf- 
ficient to  warrant  an  instruction  upon  the 
defense  of  assumption  of  risk. 

A  brakeman  cannot  be  held  chargeable 
with  knowledge  of  defects  in  a  track  or  in 
structures  near  the  track,  where  he  had  been 
but  two  months  upon  the  road,  and  had  al- 
ways passed  the  station  where  he  was  in- 
jured in  the  nighttime.  Illinois  C.  R.  Co. 
V.  Welch,  52  111.  183,  4  Am.  Rep.  593. 

A  motorman  does  not  assume  the  risk  of 
his  car  slipping  on  wet  grass  growing  upon 
the  tracks,  where  his  only  knowledge  of  the 
danger  was  such  as  could  be  acquired  by 
passing  over  the  track  without  stopping,  sev- 
eral times  a  day  for  three  months.  Mann  v. 
Illinois  Central  Traction  Co.  236  111,  30.  86 
N.  E.  161. 

Before  it  can  be  said  that  an  engineer  as 
sumed  the  risk  of  a  defective  roadbed,  it 
must  be  made  to  appear  that  he  was  warned 
of  the  danger,  or  that  it  was  patent  and 
open.  Western  R.  Co.  v.  Russell,  144  Ala. 
142,  113  Am.  St.  Rep.  24,  39  So.  311. 

But,  in  Dunbar  v.  Central  Vermont  R.  Co. 
79  Vt.  474,  65  Atl.  528,  where  there  was 
nothing  in  the  case  to  show  whether  the 
plaintiff  knew  the  condition  of  the  road  or 
not,  save  what  might  be  inferred  from  the 
fact  that  he  had  recently  run  his  train  over 
it  several  times  without  accident,  it  was 
held  error  for  the  court  to  take  no  note  of 
that  fact  as  a  ground  for  inference  either 
way,  and  to  assume  that  the  servant  did  not 
know  of  the  defect,  and  to  submit  the  case 
accordingly,  thereby  casting  the  burden  up- 
on the  defendant  of  showing  assumption  of 
risk. 

And  other  courts  have  stated  that  a 
court  cannot,  As  a  matter  of  law,  say  that  a 
train  man  knows  of  defective  conditions  of 
the  track  or  roadbed  where  his  onlv  knowl- 
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plaintiff  received  injuries  to  recover  dam- 
ages for  which  he  brought  this  action. 
The  jury  returned  a  verdict  in  his  favor 
for  $2,000,  and  the  defendant  appeals. 

The  engine  which  the  plaintifT  was  run- 
ning belonged  to  the  1,600  type  or  class, 
very  large  and  heavy.  Tlie  track  where  the 
rocident  occurred  liad  been  constructed  for 
twenty  years  and  was  of  60-pound  rails, 
somewhat  worn.  On  account  of  the  light- 
ness of  the  rails,  a  rule  of  the  company  lim- 
ited the  speed  of  engines  of  this  type  to 
15  miles  an  hour.  The  petition  alleged  that 
the  derailment  was  caused  by  defective  ties 
and  rails.  Among  other  defenses,  the  an- 
swer set  up  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  running  Iiis  en- 
gine at  a  high  rate  of  speed,  in  excess  of 


15  miles  an  hour.  The  plaintiff  testified 
that  he  was  familiar  with  the  rule  limit- 
ing the  speed,  and  was  running  15  miles  an 
hour.  The  witnesses  for  the  defendant 
placed  various  estimates  on  the  speed  of 
the  train  from  20  to  40  miles  an  hour.  The 
derailment  and  overturning  of  the  engine, 
and  the  fact  that  twenty  of  the  freight 
cars  were  piled  in  confusion  on  tlie  right 
of  way,  tended  strongly  to  discredit  the  en- 
gineer's testimony,  but  we  cannot  say  as 
a  matter  of  law  that  it  was  physically  im- 
possible for  this  to  have  resulted  with  the 
train  running  at  a  speed  of  15  miles.  The 
speed  of  the  train  was  under  all  the  evi- 
dence a  question  for  the  jury,  and  as  to 
this  fact  their  verdict  must  stand.  The 
jury  made  a  special  finding  that  the  neg- 


edge  thereof  was  such  as  would  be  acquired 
by  riding  over  the  track  in  the  performance 
of  his  duty.  Louisville,  E.  &  St.  L.  Con- 
sol.  R.  Co.  V.  Miller,  140  Ind.  685,  40  N.  K. 
110;  Fluhrer  v.  Lake  Shore  &  M.  S.  R.  Co. 
121  Mich.  212,  80  N.  W.  23;  Hamilton  v. 
Michigan  C.  R.  Co.  135  Mich.  95,  97  N.  W. 
392 ;  Mehan  v.  Syracuse,  B.  &,  N.  Y.  R.  Corp. 
73  N.  Y.  585. 

A  conductor  whose  trains  pass  rapidly 
from  station  to  station,  and  whose  duties 
are  in  the  operation  of  the  train,  and  not  in 
track  construction,  cannot  be  said,  as  a  mat- 
ter of  law,  to  have  a  reasonable  opportunity 
of  seeing  that  ties  are  broken  or  decayed, 
or  that  ballast  has  not  been  sufTiciently 
placed  or  mav  have  become  dinplaced.  Louis- 
ville, E.  &  St.  L.  Consol.  R.  Co.  v.  Miller, 
supra. 

There  is  no  burden  resting  upon  a  train 
employee  of  investigation  or  inquiry  in  re- 
gard to  defects  in  tracks  or  roadbed.  Geor- 
gia P.  R.  Co.  V.  Davis  and  Northern  Ala- 
bama R.  Co.  V.  Shea,  supra;  Western  R.  Co. 
V.  Russell,  144  Ala.  143,  113  Am.  St.  Rep. 
24,  39  So.  311;  Little  Rock,  M.  R.  &  T. 
R.  Co.  V.  Leverett,  supra;  Dolan  v.  Sierra 
R.  Co.  135  Cal.  435,  67  Pac.  686;  Dale  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.  63  Mo.  469; 
Oulf,  C.  &  S.  F.  R.  Co.  V.  Moore,  28  Tex. 
Civ.  App.  603,  68  S.  W.  559;  Dunbar  v.  Cen- 
tral Vermont  R.  Co.  supra. 

In  Western  R.  Co.  v.  Russell,  144  Ala. 
142,  113  Am.  St.  Rep.  24,  39  So.  311,  an  en- 
gineer who  had  been  warned  that  there  had 
hoen  a  heavy  rainfall  along  his  route,  and 
had  been  cautioned  to  look  out  for  high  water 
at  waterways,  was  injured  by  running  into 
a  washout.  In  regard  to  the  engineer's  as- 
sumption of  the  risk  of  such  danger  after 
the  notification,  the  court  said:  "It  was 
not  the  duty  of  the  engineer  on  any  such 
general  notice,  to  do  more  in  the  way  of  ex- 
amination of  the  roadways  or  waterways 
than  could  be  done  consistently  with  the  per- 
formance of  his  own  duties  as  engineer." 

A  train  hand  is  not  required  by  law  to 
examine  a  trestle  to  ascertain  whether  it  is 
defective.    Dolan  v.  Sierra  U.  Co.  supra. 

A  conductor,  in  the  absence  of  actual 
knowledge  of  a  defect  in  a  track,  will  not 
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be  deemed  to  have  assumed  the  risks  there- 
of, as  it  was  not  part  of  his  duty  to  pay  par- 
ticular attention  thereto.  North  Chicago 
Street  R.  Co.  v.  Dudgeon,  184  111.  477,  56  N. 
E.  700. 

And  in  Chicago  &  N.  W.  R.  Co.  v.  Swett, 
45  111.  197,  92  Am.  Dec.  206,  the  court  said: 
"The  peril  consisted  in  the  defective  con- 
struction of  the  road  and  its  appurtenances, 
its  culverts  and  bridges,  which  the  fireman 
could  know  nothing  about,  and  which  he 
could  not  have  discovered  by  the  exercise  of 
ordinary  precaution  and  prudence;  indeed, 
he  was  not  required  to  know  anything  about 
that;  the  implied  undertaking  of  his  em- 
ployers, that  the  road  and  culverts  and 
bridges  were  properly  constructed  and  safe 
for  the  passage  of  trains,  was  sufficient  for 
him." 

And  in  other  cases  it  has  been  held  gen- 
erally that  if  a  train  man  does  not  know  of 
defects  in  the  track  or  roadbed,  he  does  not 
assume  them.  Clapp  v.  Minneapolis  &  St. 
L.  R.  Co.  36  Minn.  6,  1  Am.  St.  Rep.  629, 
29  N.  W.  340;  Wilkie  v.  Raleigh  &  C.  F. 
R.  Co.  127  N.  C.  203,  37  S.  E.  204;  Texas  & 
P.  R.  Co.  V.  McClane,  24  Tex.  Civ.  App.  321, 
62  S.  W.  565;  Galveston,  H.  &  S.  A.  R.  Co. 
v.  Fitzpatrick  (Tex.  Civ.  App.)  91  S.  W. 
355. 

A  train  man  does  not  assume  the  risk  of 
defects  in  a  roadbed  where  he  has  not  been 
warned  thereof,  and  as  a  matter  of  fact 
does  not  know  of  them.  Georgia  P.  R.  Co. 
V.  Davis,  supra. 

And  in  Smith  v.  Erie  R.  Co.  67  N.  J.  L. 
036,  59  L.R.A.  302,  52  Atl.  634,  it  was  held 
that  the  risk  of  injury  from  a  defect  in  a 
railroad  track  or  roadbed  negligently  per- 
mitted to  remain  in  bad  repair  is  not 
among  the  ordinary  and  natural  risks  that 
are  assumed  by  a  train  man,  and  is  not 
assumed  unless  it  becomes  known  to  him,  or 
is  so  obvious  that,  by  the  exercise  of  ordi- 
nary care  on  his  part,  it  would  be  observed. 

An  engineer,  in  the  absence  of  actual 
knowledge  of  the  defect,  does  not  assume  the 
risk  of  injuries  due  to  a  defective  rail. 
Clapp  V.  Minneapolis  &  St.  L.  R.  Co.  supra. 

Ilowever,  if  a  servant  has  full  knowledge 
of  the   defects,   but  nevertheless  continues 
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ligence  of  the  defendant  consisted  in  having 
defective  ties  and  rails.  Some  of  the  de- 
fendant's own  witnesses  testified  that  the 
inside  ball  of  the  rail  was  worn,  and  that 
a  rail  in  that  condition  on  a  curve  is  un- 
safe. Witnesses  for  the  plaintiff  testified 
that  there  were  at  least  six  rotten  and  de- 
.fective  ties  at  the  place  where  the  derail- 
ment occurred.  There  was  therefore  some 
evidence  to  sustain  a  finding  of  the  jury 
to  the  efTect  that  the  derailment  was  caused 
b^  defective  ties  and  rails,  and  that  these 
defects  had  existed  for  such  a  length  of 
time  that  the  defendant  was  bound  to  have 
notice  of  them.  If  the  jury  believed  the 
plaintiff's  testimony  that  he  did  not  know 
the  condition  of  the  ties  and  rails,  it  dis- 
poses   of    the    defense    of    assumed    risk. 


Southern    Kansas   R.    Co.   v.   Michaels,  57 
Kan.  474,  46  Pac.  938;    Atchison,  T.  &  S. 
F.  R.  Co.  V.  Bancord,  66  Kan.  81,  71  Pac. 
263;   Brinkmeier  v.  Missouri  P.  R,  Co.  69 
Kan.  738,  77  Pac.  586.    There  are  doubtless 
cases  the  extreme  logic  of  which  would  seem 
to  justify  holding  that    an    engineer    has 
equal  opportunities  with  the  railway  com- 
pany to  know  every  defect  existing  in  the 
ties  and  rails  in  the  track  over  which  he 
runs  his  engine,   but  in   our   judgment  so 
to  hold  is  contrary  to  the  weight  of  reason. 
The  more  recent  tendency  of  the  courts  is 
against  any   extension   of   the   doctrine  of 
assumed  risk.     The  present  case  is  obvious- 
ly different  from   one  where   an  employee 
constantly  engaged  in  work  in  and  about  a 
railroad  yard  is  injured  by  a  defect  in  the 


in  the  employment  without  complaint,  he 
will  be  deemed  to  have  assumed  the  risks 
thereof.  Moss  v.  Johnson,  22  111.  633;  Mc- 
Caulev  v.  Springfield  Street  R.  Co.  169 
Mass.^SOl,  47  N.  E.  1006;  Paris,  M.  &  S.  P. 
R.  Co.  V.  Stokes  (Tex.  Civ.  App.)  41  S.  W. 
484:  Gulf,  C.  &  S.  F.  R.  Co.  v.  Moore,  supra. 

Where  a  servant  had  been  a  baggage  man 
and  a  brakeman  for  six  years,  and  had 
been  on  defendant's  road  for  three  months, 
and  had  worked  on  a  gravel  train  ballast- 
ing the  track,  and  during  that  employment 
had  often  been  on  and  about  a  side  track, 
it  was  held,  in  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Alsdurf,  47  111.  App.  200,  that  he  w.ns 
clearly  chargeable  with  the  manner  in  which 
the  side  track  was  ballasted. 

In  Missouri,  where  the  weight  of  author- 
ity is  to  the  effect  that  a  servant  never  as- 
sumes the  risk  of  the  master's  negligence,  it 
has  been  held  in  a  number  of  cases  that,  if 
the  company  fails  in  its  duty  in  respect  to 
furnishing  a  reasonably  safe  track  or  road- 
bed, it  is  responsible  for  injuries  resulting 
therefrom  to  the  train  man.  Porter  v.  Han- 
nibal &  St.  J.  R.  Co.  60  Mo.  100;  Dale  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.  supra;  Devlin  v. 
Wabash,  St.  L.  &  P.  R.  Co.  87  Mo.  545. 

And  in  Devlin  v.  Wabash,  St.  L.  &  P.  R. 
Co.  supra,  the  court  said:  "It  does  not  fol- 
low, because  the  rails  were  old,  light,  and 
well  worn  in  places,  to  the  knowledge  of  the 
plaintifif,  that  he  was  bound  to  pursue  the 
inquiry  and  determine  for  himself  and  at 
his  own  peril  whether  the  road  was  or  was 
not  fit  for  use."  The  court  goes  on  to  say, 
however,  that  the  servant's  conduct  in  this 
matter  bore  on  the  question  of  contributory 
negligence,  and  not  on  assumption  of  risk. 

In  Chicago  G.  W.  R.  Co.  v.  Price,  38  C. 
C.  A.  239,  97  Fed.  423,  the  court  said:  "The 
rule  is  that  the  danger  from  the  defects  of 
the  railroad  or  machinery  furnished  the 
employee  must  have  been  so  obvious  and 
threatening  that  a  reasonably  prudent  man 
in  his  situation  would  have  avoided  them, 
in  order  to  charge  the  injured  servant  with 
contributory  negligence  because  he  con- 
tinued in  the  discharge  of  his  duty,  and 
thereby  assumed  the  risks." 

Ibis  statement  in  fact  eliminates  the  de- 
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fense  of  assumption  of  risk,  but  the  court 
does  not  make  it  clear  whether  this  state- 
ment was  intended  aa  a  general  rule  ap- 
plicable in  all  cases  of  master  and  servant, 
or  was  to  be  applied  only  to  a  case  of  a 
train  man  and  his  assumption  of  risks  of 
defects  in  a  roadbed.  If  the  statement  was 
intended  as  a  general  rule,  it  is  clearly 
against  the  weight  of  authority. 

Although  a  brakeman  may  know  that  a 
track  is  defective  and  assume  the  risk  there- 
of, he  does  not  thereby  necessarily  ass^ume 
the  increased  risk  created  by  the  running 
of  his  train  at  a  dangerous  rate  of  speed 
over  such  defective  track.  Lawhorn  v.  Mil- 
ieu A  S.  R.  Co.  97  Ga,  742,  25  S.  E.  402. 

The  question  whether  or  not  a  railroad 
track  is  in  such  bad  condition  that  nn  per- 
son of  ordinary  intelligence  and  pruiJeiKT' 
would  have  incurred  the  risk  of  using  it  is 
for  the  jury,  where  the  evidence  is  not  ?uca 
as  to  leave  no  room  for  two  opinions.  Mor- 
gan V.  Rainier  Beach  Lumber  Co.  51  Wash. 
335,  22  L.R.A.(N.S,)   472,  98  Pac.  1120. 

In  McCabe  &  S.  Constr.  Co.  v.  Wilson.  17 
Okla.  355,  87  Pac.  320.  the  plaintiff,  an 
engineer,  knew  that  the  bridee  which  ^'n\e 
way  and  injured  him  was  defective,  but  he 
had  been  assured  by  the  superintendent  of 
the  defendant's  construction  gang  that  the 
bridge  was  safe,  and  had  been  directed  to 
proceed  with  his  engine  upon  the  briJp?. 
The  court  held  that  the  engi  ^eer  did  n  "t 
assume  the  risk  of  the  injury  in  question, 
but  does  not  expressly  put  it  upon  th/ 
ground  that  he  was  acting  under  the  im 
mediate  directions  of  a  superior,  and  in  ac- 
cordance with  assurances  of  safetv  bv  a 
servant  charged  with  the  duty  of  inspc^ctit  n. 

In  some  cases  the  broad  statement  is  m?  lo 
tliat  a  train  man  does  not  assume  tlie  ri>k 
arising  from  defective  tracks  or  roadl^eJ. 
Knapp  V.  Sioux  City  &  P.  R.  Co.  71  Iowa. 
41,  32  N.  W.  18;  Trask  v.  California  Soutl< 
ern  R.  Co.  63  Cal.  06.  In  connection  with 
these  cases,  it  should  be  noted  that  the  court 
was  probably  dealing  with  a  case  in  which 
the  train  man  was  not  aware  of  the  defect?, 
and  consequently  the  broad  statement  tras 
true  as  applied  to  the  facts  of  the  partnu- 
lar  case.  W.  M.  G. 
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tracks,  the  condition  of  which  he  is  re- 
quired to  know.  Thus,  in  Clark  v.  Missouri 
P.  R.  Co.  48  Kan.  654,  29  Pac.  1138,  a 
brakeman  was  held  to  have  assumed  the 
risk  as  to  the  condition  of  the  roadbed, 
where  he  had  equal  knowledge  with  the 
master  of  the  defects  which  caused  his  in- 
jury. To  the  same  effect  is  Missouri  P. 
R.  Co.  V.  Click,  78  Kan.  419,  96  Pac,  796. 
On  the  other  hand,  in  St.  Louis,  Ft.  S.  & 
W.  R.  Co.  V.  Irwin,  37  Kan.  701,  1  Am. 
St.  Rep.  266,  16  Pac.  146,  it  was  held  that 
the  conductor  of  a  train  is  not  required  to 
know  all  the  defects  and  obstructions  that 
may  exist  on  the  road  over  which  he  runs. 
What  reason  can  be  suggested  why  the  same 
rule  should  not  apply  to  an  engineer?  It 
is  true  that  the  duties  of  a  conductor  re- 
quire him  to  remain  on  the  inside  of  the 
train,  while  the  duties  of  an  engineer  oblige 
him  to  keep  his  eyes  on  the  track;  but  the 
engineer's  lookout  is  always  ahead  to  see 
if  the  track  is  clear,  and  he  is  not  re- 
quired to  examine  the  condition  of  the  ties 
and  rails.  It  is  sufficient  for  him  to  know 
that  they  are  in  place,  and,  if  they  are,  he 
has  the  right  to  assume  that  the  company 
has  discharged  its  obligation  to  keep  them 
in  reasonably  safe  repair. 

When  the  plaintiff  entered  the  employ  of 
the  railway  company,  he  executed  a  writ- 
ten agreement  which  provided  that,  if  he 
sustained  any  personal  injury  while  in  the 
service  of  the  company  for  which  he  might 
make  claim  for  damages,  he  would  within 
thirty  days  thereafter  give  notice  in  writ- 
ing to  the  general  or  claims  attorney,  stat- 
ing the  time,  place,  manner,  cause,  and  exr 
tent  of  his  injuries,  and  his  claim  therefor, 
and  that  his  failure  to  give  such  notice 
should  constitute  a  bar  to  any  suit  on  ac- 
count of  such  injuries.  The  contract  of 
employment  was  introduced  in  evidence  by 
the  defendant,  and  there  was  no  showing 
by  the  plaintiff  that  he  gave  any  notice  of 
the  injury.  At  the  close  of  the  evidence, 
the  defendant  requested  tlie  court  to  in- 
struct the  jury  that  if  they  found  from  the 
evidence  that  the  plaintiff  voluntarily 
signed  the  contract,  and  did  not  give  the 
notice  provided  therein,  and  that  the  rail- 
way company  had  not  waived  the  giving  of 
such  notice,  their  verdict  should  be  for  the 
defendant.  The  court  refused  to  give  this 
instruction,  but  gave  one  in  which  the  jury 
were  told  that  the  contract  was  not  binding 
on  the  plaintiff,  and  the  fact  tiiat  he  did 
not  comply  with  the  agreement  and  give 
such  notice  constituted  no  defense  to  the 
action.  In  our  view,  this  raises  the  only 
question  in  the  case.  Conceding  that  the 
provision  requiring  notice  of  the  claim  was 
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a  reasonable  and  lawful  one,  that  plaintiff 
was  bound  thereby,  and  that  the  instruc- 
tion given  by  the  court  was  erroneouzi,  the 
error  must  be  regarded  as  wholly   imma- 
terial, for  the  reason  that  on  the  trial  the 
defendant   introduced    evidence    showing   a 
waiver  by  the  company  of  this  provision 
of  the  contract.     Plaintiff  himself  testified 
without  objection   that  someone  from   the 
claim  department  of  the  company  came  to 
his  house  three  weeks  after  the  injury,  and 
took  from  him  a  written  statement  about  the 
wreck.     The  defendant  then  introduced  in 
evidence  the  written  statement  itself,  which 
states  the  time,  place,  manner,  and  cause  of 
his  being  injured,  and  the  nature  and  ex- 
tent of  his  injuries.     It  is  signed  by  the 
plaintiff.    The  only  detail  in  which  it  fails 
to  comply  with  the  provisions  of  the  con- 
tract  as  to   notice   is   in  not   stating  the 
amount  of  his  claim  for  injuries;  but  mani- 
festly this  omission  would  not  be  sufficient 
to   deprive   him   of  his  right  to  maintain 
the  action.     Being  in  the  nature  of  a  for- 
feiture, the  provision  must  be  strictly  con- 
strued.    A   similar   provision   in   the   con- 
tract was  involved  in  Missouri,  K.  &  T.  R. 
Co.  V.  Walker,   79   Kan.   31,  99  Pac.  209. 
The  question  there  arose  upon  the  plead- 
ings,  but   it  was  held  that  the   provision 
may   be   waived,   that  no   consideration    i;; 
necessary  to  support  a  waiver,  and  that  it 
is  not  necessary  to  sHow  facts  amounting 
to  technical  estoppel  in  order  to  constitute 
waiver  of  such  a  provision.     Whether  the 
written  statement  which  the  defendant  ob- 
tained from  the  plaintiff  be  regarded  as  a 
sufficient  compliance  with  the  condition  re- 
quiring notice  to  be  given,  or  the  action  of 
the  defendant  in  taking  the  statement  be 
considered    as  a    sufficient    excuse    for    the 
failure  of  the  plaintiff  to  give  the  notice, 
is   not  important.     It   is   well  established 
that  the  courts  will  not  enforce  a  forfeiture 
where  the  conduct  of  the  other  party  is  suf- 
ficient  upon    which    to    base    a    reasonable 
excuse  for  the  default.     Hartford  Life  An- 
nuity Ins.  Co.  V.  Unsell,  144  U.  S.  439,  38 
L.  ed.  496,  12  Sup.  Ct.  Rep.  671.     At  the 
top   of   the   statement  made   to   the   claim 
agent   there   is   this    pencil    memorandum: 
"Horton,  July  24-07,"— -indicating  that  the 
statement  was  made  on  that   date,  wh^n'i 
was  more  than  thirty  days  from  the  date 
the  injuries  were  received.     The  plaintiff, 
however,   testified   that  he  made  and   that 
the  agent  took  the  statement  witiiin  throe 
weeks  after  the  accident.     The  majority  of 
the  court  is  of  the  opinion  that,  since  the 
defendant  offered  no  evidence  to   the  con- 
trary further   than  what  appeared   by   the 
memorandum    referred    to,    there    was    no 
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question  of  fact  in  regard  to  waiver  that 
should  have  been  submitted  to  tlie  jury. 
The  judgment  is  therefore  affirmed. 

Johnston,  Ch.  J.,  and  Burch,  Mason, 
Smith,  Graves,  and  Benson,  J  J,,  concur. 

Porter,  J.,  dissenting: 

I  think  the  instruction  requested  should 
have  been  given,  and  that  it  was  error  for 
the  court  to  withdraw  from  the  considera- 
tion of  the  jury  the  contract  of  employ- 
ment on  the  ground  that  it  was  not  bind- 
ing on  the  plaintiff.  lif  the  w^ritten  state- 
ment was  in  fact  taken  by  the  claim  agent 
after  the  expiration  of  thirty  days  from 
the  time  of  the  accident  there  was,  of 
course,  no  waiver,  and  the  question  whether 
there  was  such  a  waiver  should  have  been 
submitted  to  the  jury.  With  these  excep- 
tions I  concur  in  all  that  is  said  in  the 
opinion. 

Petition  for  rehearing  denied. 


IOWA  SUPREME  COURT. 

RHODA   BROWN,   Admrx.,   etc.,   of   C.    F. 

Brown,  Deceased, 

v. 

WEST     RIVERSIDF     COAL     COMPANY, 

Appt. 

(—  Iowa,  — ,  120  N.  W.  732.) 

Trial  —  negligence  —  jury. 

1.  The  question  of  a  master'**  negligence 
in  storing  powder,  dynamite,  and  dynamite 
caps  in  dangerous  quantities  in  the  room 
provided  for  the  storing  of  workmen's  tools, 
clothing,  and  lunches,  and  which  is  used  by 
them  for  refuge  from  storms,  is  for  the 
jury. 

Master  —  explosives  —  injury  —  evi- 
dence. 

2.  The  negligence  of  a  master  in  storing 
dynamite  in  dangerous  quantities  in  a  room 
provided  for  the  use  of  workmen  is  not 
negatived  by  the  fact  that  an  explosion  is 
an  unusual  and  extraordinary  occurrence. 
Trial  —  evidence  —  inference. 

3.  The  absence  of  direct  evidence  as  to 
the  cause  of  the  death  of  an  employee 
whose  body  was  found  near  a  building  in 
which  dynamite  had  been  stored  will  not 
prevent  a  finding  by  the  jury  that  it  was 
caused  by  an  explosion  of  dynamite  by  a 
lightning  stroke,  if  known  facts  point  to 
that  inference. 

Master  —  explosives  —  lightning. 

4.  A  master  who  negligently  stores  high 
explosives  in  a  room  provided  for  the  use 
of  workmen  in  storing  tools  and  clothin«^ 
and  seeking  shelter  from  storms  cannot  es- 
cape liability  for  the  death  of  a  workman 
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killed  by  an  explosion,  by  the  fact  that  it 
was  caused  by  lightning. 

Action  —  death  —  proof. 

5.  To  maintain  an  action  for  the  death  of 
an  employee  through  the  explosion  of  dyna- 
mite negligently  stored  in  a  room  provided 
for  his  use,  plaintiff  is  not  bound  to  demon- 
strate the  manner  in  which  the  explosives 
were  ignited. 

Proximate   cause  —  negligence  —  acci- 
dent. 

6.  A  master's  negligence  in  storing  dyna- 
mite in  a  place  where  its  accidental  ignition 
will  endanger  the  lives  of  his  employees  is 
the  proximate  cause  of  the  death  of  a  serv- 
ant through  its  explosion,  notw^ithstanding 
the  cause  of  the  explosion  is  purely  acci- 
dental or  wholly  unknown. 

Evidence  —  presumption  —  care. 

7.  The  presumption  of  care  on  the  part 
of  one  killed  through  the  alleged  negligence 
of  another,  where  there  is  no  witness  of  the 
accident,  is  sufficient  to  take  to  the  jury 
the  question  of  the  absence  of  contributory 


Note.  —  Liahility  of  master  for  injuries 
due  to  the  explosion  of  dynamite  by 
lightning. 

The  unusual  question  of  the  liability  of 
the  master  engaged  in  blasting  in  quarries 
and  mines,  for  injuries  resulting  from  an 
explosion  of  the  dynamite  by  lightning,  was 
passed  upon  in  Baccelli  v.  North  River 
Stone  Co.  133  App.  Div.  449,  18  N.  Y.  Supp. 
29,  where  it  was  held  that  a  master  was  not 
bound  to  anticipate  that.,  in  the  use  of  elec- 
tric exploders,  there  was  a  substantial  dan- 
ger in  a  thunderstorm,  when  it  did  not  ap- 
pear that  any  precaution  was  in  any  way 
prescribed  in  the  regulations  of  the  com- 
missioner of  labor,  nor  that  any  precaution 
was  deemed  necessary  in  any  other  quarry 
or  mine  where  such  exploders  were  in  use. 

An  employee  who,  knowing  and  appre- 
ciating the  risk,  voluntarily  places  himself 
in  a  position  of  danger  with  respect  to  a 
dynamite  magazine  located  on  the  prem- 
ises of  his  employer,  was  held  in  Davis  v. 
Somers-Gamb ridge  Co.  75  Ohio  St.  215,  79 
N.  E.  233,  not  to  be  entitled  to  recover  for 
personal  injuries  occasioned  by  the  acci- 
dental explosion  of  such  magazine  without 
fault  on  the  part  of  the  employer,  although 
such  employee  may  not  have  known  and 
realized  all  the  possible  consequences  of  the 
danger.  The  dynamite  in  this  case  ex 
ploded  during  a  thunderstorm,  but  whether 
the  explosion  was  due  to  a  bolt  of  lightning 
or  to  some  other  accidental  cause  was  un- 
known. 

Upon  the  question.  May  a  servant  assume 
the  risk  of  dangers  created  by  the  master's 
negligence,  see  note  to  Scheurer  v.  Banner 
Rubber  Co.  ante,  1207. 

As  to  servant's  assimiption  of  risk  oC 
dangers  created  by  the  master's  negligence. 
which  might  have  been  discovered  by  the 
exercise  of  ordinary  care  on  the  part  of 
the  servant,  see  note  to  St.  Louis.  I.  M.  & 
S.  R.  Co.  V.  Birch,  ante,  1250.        W.  M.  G. 
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negligence  on  his  part,  in  the  absence  of 
clear  and  unmistakable  proof  to  the  con- 
trary. 

Trial  —  Jury  —  assumption  of  risk. 

8.  The  question  of  the  assumption  of  risk 
on  the  part  of  an  employee  whose  duties 
require  him  to  be  near  stored  dynamite  is 
for  the  jury,  where  he  was  inexperienced, 
and  not  sh|pwn  to  have  appreciated  Ihe 
gravity  of  his  peril. 

Master  *-  negligence  *-  evidence. 

9.  A  master  may  be  found  to  be  negli- 
gent in  using  a  single  room  of  a  small 
shanty  for  the  convenience  and  shelter  of 
workmen,  for  the  storage  of  dynamite,  and 
for  the  installation  of  a  telephone,  the  elec- 
tricity from  the  wires  of  which  may  cause 
an  explosion  of  the  dynamite. 

(April  8,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Parker,  Hewitt,  and  Wright, 
for  appellant: 

The  burden  was  upon  the  plaintiff  to  show 
actual  negligence  by  the  defendant  with  re- 
spect to  the  manner  of  keeping  or  using 
the  explosives. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  up.  602, 
503,  notes  2,  5;  19  Cyc.  Law  &  Proc.  p.  12, 
notes  66,  07 ;  Walker  v.  Chicago,  R.  I.  &  P. 
R.  Co.  71  Iowa,  668,  33  N.  W.  224;  Tucka- 
chinsky  v.  Lehigh  &  W.  B.  Coal  Co.  199  Pa. 
515,  49  Atl.  308;  2  Am.  &  Eng.  Enc.  Law, 
Supp.  p.  1080;  Brown  v.  Thomas  Blackwell 
Coal  &  Min.  Co.  124  Ky.  324,  99  S.  W.  299; 
People  v.  Sands,  1  Johns.  78,  3  Am.  Dec. 
296. 

The  maintenance  of  the  telephone  and 
wires  in  the  shanty  was  not  negligent  in 
law  or  in  fact,  as  there  was  no  allegation  or 
proof  of  any  defect  of  construction  or  lack 
of  insulation  in  the  shanty,  or  of  the  wires 
leading  thereto  and  therefrom. 

Southern  Bell  Teleph.  &  Teleg.  Co.  v. 
McTjer,  137  Ala.  601,  07  Am.  St.  Rep.  62, 
34  So.  1020;  Jackson  v.  Wisconsin  Teleph. 
Co.  88  Wis.  243,  26  L.R.A.  101,  60  N.  W. 
430;  Joyce,  Electric  Law,  §  463,  p.  470; 
Southwestern  Teleg.  &  Teleph.  Co.  v.  Robin- 
son, 16  L.R.A.  545,  1  C.  C.  A.  684,  2  U.  S. 
App.  205,  60  Fed.  810. 

Since  the  defendant  cannot  be  held  to  be 
responsible  for  the  lightning  striking  in 
any  particular  place.  Brown's  death,  being 
due  either  to  lightning  stroke  or  to  ex- 
plosion caused  by  direct  lightning  stroke, 
has  not  been  proven  to  be  due  to  any  negli- 
gence upon  the  part  of  the  defendant  with 
respect  to  the  location  of  its  supply  of  ex- 
plosives, and  the  submission  of  the  cause  to 
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the  jury,  on  the  theory  that  the  place  of 
storage  of  the  dynamite  was  negligence,  was 
error. 

McClain  v.  Garden  Grove,  83  Iowa,  236, 
12  L.R.A.  482,  48  N.  W.  1031;  Baltimore  & 
0.  R.  Co.  V.  Sulphur  Spring  Independent 
School  Dist.  96  Pa.  66,  42  Am.  Rep.  520; 
Bruswitz  V.  Net  her  land's  American  Steam 
Nav.  Co.  64  Hun,  262,  19  N.  Y.  Supp.  75; 
Knox  v.  New  York,  L.  E.  &  W.  R.  Co.  69 
Hun,  93,  23  N.  Y.  Supp.  198;  1  Shearm.  & 
Redf.  Neg.  6th  ed.  §  39. 

If  the  deceased  was  killed  while  seeking 
shelter  in,  or  going  to  seek  shelter  in,  the 
shanty,  he  was  guilty  of  contributory  negli- 
gence such  as  would,  aa  a  matter  of  law, 
prevent  his  recovery,  because  th«  possibility 
of  explosion  being  caused  by  lightning 
stroke  must  be  presumed  to  have  been  as 
well  known  to  deceased  as  to  the  defendant. 

St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A. 
561,  01  C.  C.  A.  477,  126  Fed.  496. 

It  was  only  as  to  assumption  of  risks 
arising  from  alleged  negligent  method  and 
place  of  keeping  explosives,  in  the  shanty 
with  the  telephone,  that  defendant  made 
allegations  and  had  the  burden  of  proof. 

Martin  v.  Des  Moines  Edison  Light  Co. 
131  Iowa,  724,  106  N.  W.  369;  Sankey  ▼. 
Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  39,  01 
N.  W,  820. 

■  Whether  the  allesfed  negligent  cause  which 
contributes  to  an  accident  is  or  is  not  legal- 
ly proximate  is  not  determined  with  lefur- 
ence  to  the  order  in  which  the  several  con- 
tributing elements  succeed  each  other^  but 
with  reference  to  the  efficiency  of  those 
elements. 

21  Am.  &  Eng.  Enc.  Law,  p.  486-b;  Nel- 
son V.  Gilbert,  69  Iowa,  691,  23  N.  W.  666; 
De  Camp  v.  Sioux  City,  74  Iowa,  394,  37 
N.  W.  971;  McClain  v.  Garden  Grove, 
supra;  Burk  v.  Creamery  Package  Mfg.  Co. 
126  Iowa,  730,  106  Am.'  St.  Rep.  377,  102 
N.  W.  793;  Phinney  v.  Illinois  C.  R.  Co.  122 
Iowa,  494,  98  N.  W.  358;  Parmenter  v. 
Marion,  113  Iowa,  297,  86  N.  W.  90. 

The  rule  of  contemplation  of  possible  in- 
jury or  damage,  or  contemplation  of 
consequences,  is  the  test  of  negligence. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  486. 

The  defendant  will  not  be  liable  in  negli- 
gence for  failing  to  provide  against  that 
which  a  man  of  ordinary  foresight  and 
prudence  could  not  reasonably  have  antici- 
pated. 

21  Am.  &  Eng.  Enc.  Law,  p.  489-g; 
Watters  v.  Waterloo,  126  Iowa,  199,  101 
N.  W.  871;  Handelun  v.  Burlington,  C.  R. 
&  N.  R.  Co.  72  Iowa,  709,  32  N.  W.  4; 
Harvey  v.  Clarinda,  111  Iowa,  629,  82  N. 
W.  994 ;  Horn  v.  Chicago,  M.  &  St.  P.  R.  Co. 
124  Iowa,  284,  99  N.  W.  1068;  Burk  ▼. 
Creamery  Package  Mfg.  Co.  supra. 
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A  party  who  takes  reasonable  care  to 
guard  against  accidents  arising  from  ordi- 
nary causes  is  not  liable  for  accidents  aris- 
ing from  extraordinary  causes. 

Blyth  V.  Birmingham  Waterworks  Co.  11 
Exch.  781;  Liming  v.  Illinois  C.  R.  Co.  81 
Iowa,  246,  47  N.  W.  66;  Doyle  v.  Chicago, 
St.  P.  &  K.  C.  R.  Co.  77  Iowa,  607,  4  L.R.A. 
420,  42  N.  W.  655;  Hazzard  v.  Council 
Bluffs,  79  Iowa,  106,44  N.  W.  219;  Osborne 
V.  Van  Dyke,  113  Iowa,  657,  54  L.R.A.  367, 
86  N.  W.  784. 

In  order  that  the  mere  keeping  of  ex- 
plosives may  be  made  the  uasis  of  an  action 
for  damages  resulting  from  an  explosion 
thereof,  the  facts  shown  as  to  the  keeping 
of  said  explosives  must  be  such  as  to 
constitute  a  nuisance. 

Joyce,  Nuisances,  §§  44,  383;  Laflin  &  R. 
Powder  Co.  v.  Tearney,  131  111.  322,  7  L.R.A. 
262,  19  Am.  St.  Rep.  34,  23  N.  E.  389 ;  Hecg 
V.  Licht,  80  N.  Y.  679,  36  Am.  Rep.  654; 
iMckachinsky  v.  Lehigh  &  W.  B.  Coal  Co. 
supra;  Cook  y.  Anderson,  86  Ala.  99,  4  So. 
713. 

Mr.  Thomas  A.  Cheshire  for  appellee. 

Weaver,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant,  a  coal  mining  corporation, 
was  engaged  in  the  work  of  sinking  a  shaft 
for  mining  purposes  near  the  city  of  Dos 
Moines.  The  deceased  was  not  a  miner  by 
occupation,  but  had  for  a  short  time  been 
employed  by  the  defendant  doing  work  at 
ana  about  the  top  of  the  shaft.  After  a 
few  weeks  of  this  service,  he  was  put  in 
charge  of  an  engine  used  in  hoisting  the  ex- 
cavated material.  This  engine  was  not  in- 
closed by  any  building,  the  only  shelter  for 
the  engineer  being  a  small  foof  or  canopy 
not  affording  protection  against  severe 
storms.  The  boiler  and  engine  stood  north 
of  the  shaft,  and  about  60  feet  farther  to 
the  north  and  west  was  a  small  frame 
shanty  or  building  about  10  feet  square,  in 
which  was  a  telephone  connected  with  the 
city  system.  It  was  also  used  as  a  place 
where  the  workmen  left  their  coats  and 
tools ,  where  they  sometimes  gathered  at 
lunch  time,  and  found  shelter  from  the 
storms.  In  it  the  defendants  also  deposited 
powder  and  dynamite  supplied  from  time 
to  time  for  use  in  blasting.  The  work  was 
being  pushed  both  day  and  night,  the  men 
being  employed  in  three  shifts  of  eight  hours 
each.  The  deceased  was  upon  the  night 
shift.  At  least  25  pounds  of  dynamite  were 
used  every  twenty-four  hours,  and,  instead 
of  having  large  quantities  of  the  explosive 
stored  in  advance,  it  was  the  practice  to 
purchase  and  bring  in  boxes  of  25  to  60 
pounds  each,  as  the  progress  of  the  work 
required,  and  these  boxes  were  stored  in 
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the  shanty  above  described.  For  some  time 
prior  to  the  date  in  question,  little  or  ao 
black  powder  had  been  used,  and  a  remnant 
of  some  25  or  more  pounds  of  that  material 
had  been  permitted  to  remain  in  ttie  same 
room.  On  July  17,  1905,  a  25-pound  box 
of  dynamite  was  delivered,  not  more  than 
one  half  of  which  had  been  used  at  the  time 
of  the  accident.  There  was  also  a  supply  of 
dynamite  caps  for  use  in  exploding  blasts. 
Brown  knew,  in  a  general  way  at  least,  of 
the  uses  made  of  the  shanty.  At  tim»  he 
attended  to  telephone  calls,  and  sometimes 
carried  powder  and  dynamite  from  the 
building  to  the  shaft. 

Early  in  the  morning  of  July  19,  1905, 
and  before  the  night  shift  of  workmen  had 
been  relieved,  there  occurred  a  violent  rain- 
storm, acom  pan  ied    by   thunder    and    light- 
ning, during  which  the  dynamite  and  powder 
in  the  shanty   exploded,     instantly    killing 
Brown  and  his  four  fellow  workmen,  consti- 
tuting the  entire  force  then  on   the  work. 
It  is  supposed  that  some,  if  not  all,  of  t'he 
number    had    gathered    in    the    shanty    for 
shelter  from  the  storm,   and   that  the  ex- 
plosives were  ignited  by  a  stroke  of  light- 
ning.   There   is   no    living   witness   of   any 
of    the    immediate    circumstances    of    this 
calamitous  occurrence,  except  a  woman  who, 
from  a  distance  of  a  mile  and  a  half,  noticed 
the  lightning  stream  down  in  the  direction 
of  the  shanty  and  saw  the  explosion  follow 
almost  instantaneously.    The  nearest  neigh- 
bor first  upon  the  scene  after  the  explosion, 
and  while  the  storm  was  still   in  progress, 
found  the  broken  strands  of  telephone  wire 
dragging  on   the  ground    and    noticed  that 
from  time  to  time  they  emitted  sparks.    To 
this  witness  the  sound  of  the  powder  ex- 
plosion and  the  noise  of  the  thunder  follow- 
ing the  fatal   lightning  stroke    seemed    to 
unite  in  a  single  crash.    A  witness  who  wai 
at  the   shanty    during    the   evening  before 
noticed  the  unused   powder,  dynamite,  and 
caps,  and  says  that   the  caps,   or  some  of 
them,  were  directly  under  the  telephone  in- 
strument.   These  caps  are  described  as  being 
very    sensitive    and    easily    exploded;    each 
having     a     small     copper     wire     attached, 
through  which  to  fire  the  charge  by  a  spark 
from   an   electric    battery.       The    body    of 
Brown  was   found   about   30   feet  from  bis 
engine  and  40  feet  from  the  location  of  the 
shanty.     His  legs  were  torn  off,  but  tiie  re- 
mainder of  his  body   was  not  badly  muti- 
lated.   There  were  no  powder  marks  on  his 
face.     The  bodies  of  his  comrades  were  for 
the  most   part  torn    in    fragments.     From 
these  circumstances  it  is  argued  by  plaintiff 
that  Brown  was  not  in   the  shanty  at  the 
time  of  the  explosion,  but  was  either  at  his 
engine  or  at  some  point  between  the  engine 
and  the  shanty.     The  defendant  is  charged 
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with  negligence  in  failing  to  provide  the  de- 
ceased with  a  safe  place  to  work,  in  storing 
and  keeping  powder,  dynamite,  and  caps  in 
the  building  which  was  the  only  place  pro- 
vided for  the  workmen  to  deposit  their 
tools,  clothing,  and  lunch,  and  in  bringing 
into  said  shanty,  where  such  explosives 
were  kept,  a  telephone  connected  with  wirc» 
upon  which  electric  currents  were  admitted 
or  liable  to  be  conducted,  without  due  re- 
gard to  the  danger  of  such  wires  becoming 
overcharged  and  causing  an  explosion  such 
as  did  in  fact  result.  To  this  claim  the  de- 
fendant interposes  a  denial  of  all  negligence 
on  its  part.  It  also  pleads  that  the  de- 
ceased had  been  at  work  in  said  employ- 
ment for  a  considerable  period,  and  was 
familiar  with  the  conditions  there  prevail- 
ing, and  with  such  knowledge  had  volun- 
tarily continued  in  the  service  without  ob- 
jection or  complaint,  thereby  assuming  the 
risk,  if  any,  attendant  thereon.  At  the 
close  of  plaintiff's  testimony  in  chief,  the 
defendant  moved  for  a  directed  verdict  in  its 
favor  on  the  grounds:  (1)  Of  an  entire 
failure  of  evidence  to  show  negligence  on 
the  part  of  the  defendant;  (2)  failure  of 
the  evidence  to  show  that  defendant's  negli- 
gence, if  any,  was  the  proximate  cause  of 
the  intestate's  death;  and  (3)  failure  of 
evidence  to  show  that  said  intestate  was 
himself  free  from  negligence  contributing 
to  his  death.  This  motion  being  overruled, 
the  defendant  offered  evidence  tendinjr  to 
show  the  general  manner  in  which  the  work 
at  and  about  the  shaft  had  been  carried  on 
during  the  time  deceased  was  in  its  service, 
the  use  to  which  the  shanty  was  ordinarily 
put,  and  the  knowledge  and  notice  which 
deceased  had  of  the  conditions  there  pre- 
vailing. The  motion  for  a  directed  verdict 
was  thereupon  renewed  and  again  overruled. 
Certain  requests  for  instructions  to  the  jury 
were  also  submitted  to  the  court  and  re- 
fused. After  verdict  had  been  returned  for 
the  plaintiff,  the  defendant  moved  for  a 
new  trial,  assigning  as  grounds  therefor 
alleged  errors  of  the  trial  court  in  its  rul- 
ings and  instructions,  and  insufficiency  of 
the  evidence  to  sustain  a  recovery  of  dam- 
ages. This  motion  being  denied  and  judg- 
ment entered  on  the  verdict,  the  defendant 
appeals. 

1.  The  first  assignment  of  error  argued  by 
counsel  is  grounded  upon  the  refusal  of  thr» 
trial  court  to  hold,  as  a  matter  of  law,  thnt 
plaintiff  had  failed  to  establish  any  negli- 
gence on  the  part  of  the  defendant  with 
respect  to  the  matters  alleged  in  the  peti 
tion.  Argument  would  hardly  seem  neces- 
sary to  show  the  unsoundness  of  this 
proposition.  There  is,  of  course,  no  negli- 
gence in  the  mere  fact  that  defendant  em- 
ployed explosives  in  sinking  the  shaft  of  its 
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mine,  for  such  is  the  usual  and  approved, 
if  not  a  necessary,  method  by  which  work 
of  this  kind  is  accomplished;  but  the  fact 
that  such  dangerous  instrumentalities  may 
be  properly  used  without  exposing  the  em- 
ployer to  a  charge  of  negligence  does  not  by 
any  means  imply  that  he  is  discharged  from 
the  ordinary  obligation  to  use  reasonable 
care  to  protect  his  servants  against  injury 
therefrom.  Indeed,  reasonable  care  demands 
increased  watchfulness  and  greater  caution 
in  proportion  to  the  dangerous  nature  of 
the  instrumentality  employed;  that  is, 
"due  care"  means  care  which  is  reasonably 
commensurate  with  a  known  danger  and 
the  seriousness  of  the  consequences  which 
are  liable  to  follow  its  omission.  This  rule 
is  too  familiar  and  fundamental  in  the  law 
of  n^ligence  to  call  for  any  discussion  or 
array  of  authorities.  The  negligence 
charged  in  this  case  is  not  founded  upon 
the  use  of  explosives  in  the  prosecution  of 
the  defendant's  work,  but  in  the  alleged 
lack  of  care  in  keeping  and  storing  them. 
This,  under  all  ordinary  circumstances,  is 
a  question  of  fact.  For  the  court  to  say  as 
a  matter  of  law  that  in  storing  powder, 
dynamite,  and  dynamite  caps  in  dangerous 
quantities  in  the  same  and  only  room  pro- 
vided for  the  use  of  the  workmen  for 
refuge  from  the  storm,  and  keeping  their 
tools,  clothing,  and  lunches,  tlie  defendant 
exercised  the  full  measure  of  its  duty  in 
the  premises,  would  in  our  judgment  be  a 
very  serious  encroachment  upon  the  time- 
honored  province  of  the  jury.  It  is  no  an- 
swer to  this  charge  that  there  was  no  other 
convenient  place  to  keep  these  explosives. 
The  construction  of  a  sufficient  shelter  or 
receptacle  for  that  purpose,  detached  from 
the  assembling  place  of  the  workmen,  was 
a  matter  of  but  a  few  moments,'  or  at  the 
most  few  hours,'  work  and  very  slight  ex- 
pense, and,  to  say  the  very  least,  the  ques- 
tion whether  reasonable  care  did  not  re- 
quire such  precaution  was  a  fair  one  for 
the  consideration  of  the  triers  of  fact. 
Nor  is  negligence  negatived  by  the  fact  that 
the  explosion  was  an  unusual  or  extraordi- 
nary occurrence,  if  there  was  negligence  in 
creating  the  conditions.  Dulligan  v.  Barber, 
Asplialt  Paving  Co.  201  Mass.  227,  87  N. 
E.  667. 

2.  It  is  also  argued  that,  even  if  the  de- 
fendant W08  negligent  in  keeping  the  ex- 
plosives in  the  shanty,  we  are  wholly  with- 
out evidence  from  which  to  find  that  this 
failure  of  duty  was  the  proximate  cause  of 
the  disaster.  "Who  can  tell,"  counsel  ask, 
■'what  was  the  cause  of  the  explosion, — 
whether  lightning  or  some  reckless  or 
thoughtless  act  of  the  workmen?  If  it  was 
lightning,  wlio  can  tell  whether  the  stroke 
was  not  itself  fatal  to  the  men  there  as- 
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eembled,  independent  of  the  resulting  ex- 
plosion? If  the  death  of  the  party  result- 
ed by  the  explosion  of  the  powder  and  dyna- 
mite, and  they  were  discharged  by  a  bolt  of 
electricity,  is  not  this  an  independent  inter- 
vening agency  which  breaks  the  line  of  causa- 
tion between  the  defendant's  negligence  and 
the  death  of  the  plaintiff's  intestate?"  The 
argument  is  a  plausible  one,  but  we  think 
it  cannot  prevail.  It  is  very  true  that  it  is 
not  within  human  power  to  discover  and 
make  known  with  certainty  all  of  the  im- 
mediate circumstances  attendant  upon  this 
tragedy,  but  such  exact  and  detailed  proof 
is  not  required.  Courts  and  juries  are  not 
infrequently  confronted  by  cases  in  whicli 
the  ultimate  facts  of  cause  and  effect  are  to 
be  found,  not  so  much  from  direct  proof  of 
the  circumstances  as  they  exist  at  the 
instant  of  the  injury  complained  of,  as  from 
proof  of  conditions  existing  before  and  after 
its  occurrence.  For  instance,  in  the  recent 
case  of  Lunde  v.  Cudahy  Packing  Co.  139 
Iowa,  688,  117  N.  W.  1063,  the  body  of  the 
deceased  was  found  upon  the  floor  of  the 
room  in  which  he  was  employed,  and  there 
had  been  no  eyewitness  of  the  cause  or  man- 
ner of  his  death,  yet  the  circumstances  were 
such  as  to  show  with  moral  certainty  that 
he  had  fallen  into  the  wheel  pit,  through 
which  he  had  been  whirled  upon  the  spokes 
of  the  wheel  and  cast  out  again.  The  plain- 
tiff is  not  required  to  make  his  case  beyond 
a  reasonable  doubt.  It  is  sufficient  if  the 
circumstances  be  such  as  to  justify  a 
reasonable  inference  of  the  truth  of  the  mat- 
ters charged.    2  Enc.  Ev.  p.  956. 

In  most  cases  the  relation  between  cause 
and  effect  is  a  matter  of  inference  only,  but 
the  conclusion  is  none  the  less  satisfactory 
to  the  reasonable  mind.  A  finding  that  the 
life-  of  the  deceased  in  this  case  was  de- 
stroyed by  the  explosion  of  the  powder  and 
dynamite,  and  not  by  the  lightning  stroke, 
has  ample  support  in  the  record.  The  place 
where  the  body  was  found  and  the  manner 
in  which  it  was  dismembered  point  un- 
mistakably to  the  explosion  as  an  all-sufli- 
cient  explanation  of  the  cause  of  his  death, 
while  there  is  not  the  slightest  circumstance 
to  support  the  theory  that  he  was  killed  by 
lightning.  In  Brownfield  v.  Chicago,  R.  I. 
&  P.  R.  Co.  107  Iowa,  258,  77  N.  W.  ]038, 
we  stated  the  rule  to  be  that  "when  a  cause 
is  shown  which  might  produce  an  accident 
in  a  certain  way,  and  an  accident  happens 
in  that  manner,  it  is  a  warrantable  pre- 
sumption, in  the  absence  of  showing  of 
other  cause,  that  the  one  known  was  the 
operative  agency  in  bringing  about  the  re- 
sult." It  is  here  shown  without  dispute 
that  the  explosives  were  in  the  shanty,  that 
they  were  discharged  wrecking  the  building, 
and  that  the  persons  first  coming  to  the 
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scene   of  destruction    found   the  bodies,  or 
the  remnants  of  the  bodies,  of  the  five  work- 
men scattered  in  and  about  the  ruins.    No 
other   efficient   cause   for     such    results    is 
shown,   and    to   argue   the    possibility  that 
these  men  were  stricken  dead  by  lightning 
is  to  indulge  in  conjecture  pure  and  simple. 
Nor  are   we  able    to    say   that,  if  the  ex- 
plosives were  discharged  by  an  electric  bi»U 
entering  the  building,   it  demonstrates  tLe 
intervention  of  an  independent  agency  which 
breaks  the  line  of  causation   from  defen4i- 
ant's  negligent  act,  and   renders  the  death 
of   the    deceased    so   clearly     accidental    or 
providential  that  no  right  of  recover}'  exists. 
This  feature  of  the  case  presents  a  question 
upon  which  there  is  much  confusion  in  the 
authorities,   and   decisions   may    readily  be 
found  that,  where  some  uncontrollable  mani- 
festation of  nature  unites  with  human  neg 
ligence  in  causing  injury,  to  persons  or  prop- 
erty, the  negligence  of  the  human  agent  is 
treated  as  a  condition,  and  not  a  cause  of 
the  injury,  and  relieves  him  from  legal  lia- 
bility.    The  origin  of  this  rule  is  hinted  ai 
in  the  ancient  formula  by  which  e\-ery  de- 
structive exhibition  of  the   laws  of  nature 
was    denominated    "an    act   of    God,"   from 
which  idea  it  was  easy  to  reach  the  piou^ 
conclusion  that  an   injury  which  had  iK-eit 
caused  or  contributed  to  by  the  hand  of  God 
ought  not  to  be  made  the  basis  for  the  re 
covery  of  damages  before  human  tribunals: 
but  this  theory  has  been  discarded  by  many 
courts,  and  among  them  is  our  own.     Ibi* 
subject  was  treated  with  great  thoroughness 
by  Mr.  Justice   McClain   in   Green -Wheek-r 
Shoe  Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  13i) 
Iowa,  123,  6  L.R.A.(N.S.)    882,   106  N.  W. 
498,  8  A.  &  E.  Ann.  Caa.  45,  and  by  Mr. 
Justice  Deemer  in  Vyse   v.   Chicago,  B.  4 
Q.  R.  Co.  126  Iowa,  90,  101  N.  W.  736.  IIm' 
rule  is  there  laid  down   that,   when  negli 
gence  of  a  responsible  person  concurs  win 
a  flood  or  storm  or  other  so-called  **act  of 
God"    in    producing   an    injury,    the   party 
guilty  of  such  negligence  will  be  held  liable 
for  the  injurious  consequences,  if  the  injure 
would  not  have  happened  but  for  his  failure 
to  exercise  care.     These   precedents  art*  oi 
such  recent  date,  and  treat  the  subject  *» 
exhaustively,  that  we  need  not  here  reopen 
the  discussion  farther  than   to  say  we  are 
still   satisfied   with    the    legal     and    higic;?! 
soundness  of  the  rule  there  announced.  TIku 
a  person  whose  negligence   is   the   primary 
cause   is   not  excused    because   a   stroke  of 
lightning   intervenes    to    precipitate  an  in 
jury,  see  Jackson  v.  Wisconsin  TelepL  Ca 
88  Wis.  243,  26  L.R.A.  101,  60  N.  W.  430. 
The  general  subject  of  proximate  cause  an^ 
intervening  agencies  in  cases  of  negligence 
is   also   treated    quite     fully     in    Burke  r. 
Creamery  Package  Mfg.  Co.  126  Iowa,  738, 
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106  Am.  St.  Rep.  377,  102  N.  W.  793;  Fish- 
burn  ▼.  Burlington  &  N.  W.  R.  Co.  127 
Iowa,  483,  103  N.  W.  481;  Phinney  v. 
Illinois  C.  R,  Co.  122  Iowa,  488,  98  N.  W. 
358;  Gould  v.  Schermer,  101  Iowa,  588,  70 
N.  W.  697. 

It  is  to  be  observed  in    this    connection 
that  plaintiff  charges  the  defendant  not  only 
with  negligence  in  keeping  the  explosives  in 
the  shanty,  but  also  alleges  that  it  negli- 
gently increased   the   hazard   thus   created 
by  establishing  a  telephone    in    the    same 
room  with  connecting  wire  or  wires,  upon 
which,    in   case    of   storms,    an    overcharge 
of  electricity  was   liable   to  be  conducted, 
causing  the  ignition  of  the  powder,  dyna- 
mite, or  caps.     The  fact  of  installing  and 
connecting  the  telephone  as  alleged  is  not 
denied,  but  it  is  said  there  is  no  evidence 
that  this  condition  had  anything  to  do  with 
the    accident.      No    witness    testifies — none 
can  testify — that  lightning  did   strike  .the 
building,   or   that  electricity   in   dangerous 
force  did  enter  it  over  the  wire;  but  proof 
of  a  condition  which  rendered  such  results 
possible  was  a  material  circumstance  with 
reference  to  the  safety  of  the  place.     See 
Jackson  v.    Wisconsin   Teleph.    Co.   supra. 
The  liability  of  telephone  wires  to  be  sur- 
charged   with     electricity     during    violent 
storms  is  well  known  to  all  persons  familiar 
with  their  use.     It  is  shown  by  plaintiff's 
witnesses  that  the  broken  end  of  this  par- 
ticular wire  continued  to  emit  sparks  for 
some   time   after   the  explosion,   indicating 
that,   by  reason  of  the    condition    of    the 
atmosphere,  or  because  of  contact  with  other 
conductors    carrying    heavy  currents,  elec- 
tricity in  quantities  capable  of  doing  the  al- 
leged mischief  was  being  brought  into  the 
immediate  vicinity  where  the  explosives  had 
been  stored;  but  we  think  it  is  not  incum- 
bent upon  the  plaintiff  to  point  out  or  dem- 
onstrate the  manner  in  which  the  explosives 
were  ignited.     Indeed,  it  would  not  neces- 
sarily be  a  defense  to  the  action,  even  if  the 
record  should  demonstrate  beyond  ail  doubt 
that  tlie  immediate  cause  of  the  explosion 
was  not  chargeable  to  the  negligence  of  any 
person.     If  the  defendant  was  negligent  in 
depositing  the  powder  and  dynamite  in  a 
place  where  their  accidental  ignition  would 
necessarily  endanger  the  lives  of  its  serv- 
ants,  such  negligence  would  be  the  proxi- 
mate cause  of  the  resulting  injury,  notwith- 
standing the  source  of  the  spark  which  ex- 
plodes them  be  purely  accidental  or  wholly 
unknown.    Tissue  v.  Baltimore  &  O.  R.  Co. 
112  Pa.  91,  66  Am.  Rep.  310,  3  Atl.  667. 
That  blasting  powder  and  other  high-power 
explosives  of  modern  invention  are  liable  to 
accidental  ignition,  with  destructive  conse- 
quences, even  where  apparently  reasonable 
care  is  exercised  to  prevent  such  occurrence, 
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has  been  too  frequently  proven  by  recurring 
disasters  to  call  for  argument,  and,  if  there 
be  lack  of  reasonable  care  in  storing  tiiem 
too  near  the  servant's  place  of  worK,  such 
negligence  is  not  purged  by  the  exercise  of 
care  in  other  respects. 

3.  As  in  all  personal  injury  cases,  there 
must  be  testimony  from  which  the  jury  can 
properly   find   freedom    from    contributory 
negligence  on  the  part  of  the  deceased,  in 
order  to  sustain  a  recovery  of  damages.    In 
this  respect  it  is  contended  that  the  plain- 
tiff has  failed.     It  must    be    remembered, 
however,  that  in  the  utter  absence  of  living 
witnesses,  there  is  a  presumption  that  the 
deceased,  actuated  by  the  natural  instincts 
of  self-preservation,  was  in  the  exercise  of 
reasonable  care  for  his  own  safety.    Phinney 
V.  Illinois  C.  R.  Co.  122  Iowa,  492,  98  N*  W. 
358;  Hopkinson  v.  Knapp  &  S.  Co.  92  Iowa, 
328,  60  N.  W.  663  5  Dalton  v.  Chicago,  R,  1. 
&  P.  R.  Co.  104  Iowa,  28,  73  N.  W.  349; 
Mynning  v.  Detroit,  L.  &  N.  R.  Co.  64  Mich. 
93,  8  Am.  St.  Rep.  804,  31  N.  W.  147;  Ly- 
man v.  Boston  &  M.  R.  Co.  66  N.  H.  200, 
11  L.R.A.  364,  20  Atl.  976;  Cassidy  v.  An- 
gell,  12  R.  I.  447,  34  Am.  Rep.  ii[)0;  John- 
son V.  Hudson  River  R.  Co.  20  N.  Y.  65,  76 
Am.  Dec.   375.     True,  this  presumption  is 
not    conclu<(ive,    and    may    be    rebutted    by 
proof  of  circumstances  tending  to  the  op- 
posite conclusion,  but  such  proof  can  rarely, 
if  ever,  be  made  so  clear  and  unmistakabje 
as  to  enable  the  court  to  dispose  of  the  is- 
sue thus  presented  as  a  matter  of  law.    We 
lind  no  such  showing  here,  nor  do  counsel 
point  out  any  fact  or  circumstance  which 
they  rely  upon  to  overcome  this  presump- 
tion.   Even  if  it  should  be  said  that  reason- 
able care  on  the  part  of  the  deceased  would 
have  forbidden  his  entrance  to  the  shanty 
under  the  circumstances  then  surrounding 
him,  it  is  a  sufficient  answer  that  it  is  by 
no  means  certain  that  he  did  enter  or  was 
in  the  building  when  the  explosion  occurred. 
The  question  of  contributory  negligence  was 
properly  left  to  the  jury. 

4.  The  conclusions  already  announced  dis- 
pose of  the  principal  issues  presented  in 
this  case,  except  the  defense  of  assumption 
of  risk,  pleaded  by  the  defendant.  It  is  a 
familiar  doctrine  that  the  servant  assumes 
all  risks  which  inhere  in  or  are  incident  to 
the  nature  and  kind  of  service  which  he 
undertakes  to  perform,  and,  if  such  service 
involves  the  use  of  explosives  or  other  dan- 
gerous instrumentalities,  he  takes  upon 
himself  the  chances  of  all  injury  to  which 
he  may  be  exposed  by  their  reasonable  and 
proper  use;  but,  as  we  have  often  had  oc- 
casion to  say,  the  servant  does  not  assume 
any  risk  created  by  the  negligence  of  his 
master,  unless  he  knows  and  appreciates,  or 
as  a  reasonably  prudent  person   ought  to. 
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know  and  appreciate,  the  peril  arising  from 
the  master's  negligence,  and  chooses  to  re- 
main in  the  service, — in  which  latter  event 
he  is  barred  from  the  recovery  of  damiige 
if  injured.     Assumption  of  risk  on  account 
of  the  master's  negligence  is  an  affirmative 
defense.     It  has  been   properly  pleaded  in 
the  case  before  us  and  presents  tiie  must 
seriously    debatable    question     argued     by 
counsel.      A    careiul    consideration    of    the 
record  inclines  us  to  the  view  that  in  tli.s, 
as  in  other  respecls  mentioned,  tiiere  was 
no   error   in   suonnUing   the   issue   to   the 
jury.     It  must  nut  be  overlooked  that,  as 
already  stated,  this  deiense  is  atlirmalive  in 
character,  and  that  the  issue  thus  presented 
is  one  of  fact,  on  whicn  the  parties  are  en- 
titled to  have  a  verdict  unless  the  opposing 
view   is  one  upon   which  reasonable  minds 
are  not  likely    to    differ.     The    testimony 
tends  to  sauw  that,  until  coming  into  tiie 
service  of  the  defendant,  Brown  had  no  ex- 
perience   in    mining    or   in    sinking   mine 
shaits.     It  does  not  appear  that  he  had  any 
prior  experience  in  works  of  excavation  or 
in  the  care  or  use  of  explosives.     He  had 
been  a  buicher,  farmer,  and  had  had  sunic 
experience    with   threshing   machines.     The 
boiler    he   was    using    at    the    defendant's 
mining  shaft  was  part  of  a  thieshing  outlit 
belonging  to  him.     While  it  is  shown  that 
at  times,  though  not  repeatedly,  he  carried 
dynamite  from  the  shanty  to  the  shaft,  and 
doubtless  knew  in   a  general   way  that   it 
was   a   powerful   explosive,    it   is   at    least 
doubtful  whether  he  was  aware  of  its  sensi- 
tive  character,   or   understood    the  gravity 
of  the  peril  to  which  those  working  in  the 
vicinity  were  thereby  exposed.     The  seem- 
ing   indilTerence    or    confidence    manifested 
by  the  defendant's  managers  in  depositing 
and   keeping  these   materials   in   the   same 
shelter  provided  for  the  use  and  convenience 
of  the  workmen  would  naturally  quiet  the 
fears  of  an  inexperienced  employee.    So  far 
as  shown,  he  was  given  no  instructions  or 
warning  concerning  the  danger  to  be  appre- 
hended   from    this    source.     There    is    no 
charge  of  iiegligence  in  failing  to  warn  or 
instruct  the  deceased  with  respect  to  this 
danger,  but,  in  considering-  his  conduct  with 
reference  to  the  question  of  assumption  of 
risk,   the   fact  whether    he  did    have    such 
notice  or  warning  is  relevant  and  material, 
because  the  rule  as  to  assumption  of  risk 
has  its  basis  in  the  servant's  actual  or  con- 
structive knowledge  of  the  peril  to  which  he 
is  exposed.    Reed  v.  Stockmeyer,  20  C.  C.  A. 
381,  34  U.  S.  App.  727,  74  Fed.  186.     See 
also  cases  collected  in  2  Labatt's  Master  & 
Servant,  §  271,  note.    Bearing  upon  the  care 
required    of    the    master     in     keeping     and 
handling  explosives,  and  assumption  of  risk 
therefrom    by    the    servant,    the    cases    of 
28  L.R.A.(N*S.) 


Mather  v.  Rillston,  156  U.  S.  391,  39  L.  ed. 
464,  15  Sup.  Ct.  Rep.  464,  and  Welch  ▼. 
Bath  Iron  Works,  98  Me.  .361,  57  Ml.  ^, 
are  quite  in  point.  In  view,  therefore,  of 
all  the  circumstances  disclosed  by  the 
record,  and  the  law  which  places  tlie  burdeo 
of  establishing  this  defense  upon  the  master, 
we  cannot  say  there  was  any  error  in  sub- 
mitting it  to  the  finding  of  the  jury. 

5.  Other,  questions  argued  by  counsel  are 
incidental  or  subsidiary  to  those  already 
considered,  and  we  shall  not  attempt  their 
minute  consideration.  It  ia  urged,  and  for 
the  purposes  of  the  case  it  may  be  conceded, 
that  defendant  is  not  necessarily  chargeable 
with  negligence  because  it  kept  dynamite 
near  the  shafts  or  because  it  installed  the 
telephone  in  the  shanty  for  the  conveniences 
of  its  business;  but  it  does  not  follow  from 
this  concession  that  the  use  of  a  aingk: 
small  room  for  the  installation  of  the  tele- 
phone, for  the  deposit  of  the  explosives,  and 
for  the  general  convenience  and  shelter  of 
the  workmen,  did  not  together  constitute 
a  dangerous  combination  which  due  care 
would  have  avoided. 

In  one  of  its  instructions  to  the  jury,  the 
court,  as  the  record  would  seem  to  indicate, 
used  the  word  "prudent,"  where  it  evidently 
intended  to  say  "imprudent;"  but  the  whole 
trend  and  substance  of  the  charge  makes  tiie 
inadvertence  so  very  clear  that  we  cannot 
conceive  of  any  juror  of  average  intelli- 
gence being  thereby  misled,  and  it  is  in- 
credible that  the  defendant  suffered  anv 
prejudice  therefrom.  We  have  often  held 
that  mere  verbal  inaccuracies  of  this  kind 
are  not  reversible  errors.  Flam  v.  Lee,  116 
Iowa,  289,  93  Am.  St.  Hep.  242,  90  X.  W. 
70;  Meyer  v.  Baird,  120  Iowa,  597,  94  X, 
W.  1129;  Schaefer  v.  Anchor  Mut.  F.  liis. 
Co.  133  Iowa,  205,  100  N.  W.  857,  110  N. 
\V.  470;  Smith  v.  ^Etna  L.  Ins.  Co.  115 
Iowa,  217,  50  L.R.A.  271,  91  Am.  8t  Rep. 
163,  88  N.  W.  368. 

No  ground  for  setting  aside  the  verdict 
being  shown,  the  judgment  of  the  District 
Court  is  therefore  affirmed. 

r 
Petition  for  rehearing  denied,  September 
28,  1909. 
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NORTH  JELLICO  COAL  COMPANY. 
(131  Ky.  196,  114  S.  W.   785.) 

Master  —  fallnre  to  prop  mine  roof  — 
cloatli  of  miner  —  liability. 

The  employer  of  a  miner  engaged  in  cut- 
ting into  a  seam  of  coal,  whose  employment 
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requires  him  to  see  that  props  are  placed 
as  fast  as  needed,  is  not  liable  for  the 
miner's  death,  due  to  his  failure  to  prop 
the  roof  soon  enough,  so  that  it  falls  upon 
and  kills  him. 

(Nunn,  J.,  dissents.) 

(December  18,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Knox  County,  en- 
tered upon  a  directed  verdict  for  defendant 
in  an  action  brought  to  recover  damages 
for  the  killing  of  plaintiff's  intestate,  which 
was  alleged  to  have  been  caused  by  defend- 
ant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  W.  C.  Marshall  and  S.  B.  Dish- 


man  A  Son,  with  Mr.  James  Andrew 
Scott,  for  appellant: 

The  defendant  is  liable,  as  he  had  tmder- 
taken  to  make  the  place  of  work  safe. 

White  House  Coal  Co.  v.  Cochran,  13  Ky. 
L.  Rep.  636;  McFarland  v.  Harbison  &  W. 
Co.  26  Ky.  L.  Rep.  746,  82  S.  W.  430;  La- 
batt.  Mast.  &  &  §§  2,  279a;  G«orge  T. 
Stagg  Co.  V.  Brightwell,  28  Ky.  L.  Rep. 
1220,  92  S.  W.  8;  Gaines  &  Co.  v.  John- 
son, 133  Ky.  507,  105  S.  W.  381;  Pfisterer 
V.  Peter,  117  Ky.  501,  78  S.  W.  450;  Ash- 
land Coal  &  I.  Co.  Y.  Wallace,  101  Ky.  626, 
42  S.  W.  744,  43  S.  W.  207;  Louisville 
Bolt  &  Iron  Co.  v.  Hart,  122  Ky.  731,  92 
S.  W.  951;  Cohankus  Mfg.  Co.  v.  Rogers, 
29  Ky.  L.  Rep.  747,  96  S.  W.  437;  Vanesse 
V.  Catsburg  Coal  Co.  159  Pa.  403,  28  Atl. 


Vote.  ^  Applicahility  of  rule  as  to  safe 
place  where  the  conditions  of  tvorJc 
are  changing. 

This  subject  is  treated  in  an  exhaustive 
note  to  Citrone  v.  O'Rourke  Engineering 
Constr.  Co.  19  L.R.A.(N.S.)  340.  And  upon 
the  somewhat  analogous  subject  of  applica-. 
bility  of  rule  as  to  safe  place  where  serv- 
ants are  enc^asred  in  the  work  of  removing 
dangerous  conditions,  8ee  note  to  Ncagle  v. 
Svracuse,  B.  &  N.  Y.  R.  Co.  25  L.R.A.(N.S.) 
321. 

In  the  earlier  note  it  is  shown  that  there 
is  a  w'  ll-recognired  exception  to  the  rule 
requiriT.w  the  master  to  furnish  a  reason- 
ably snfe  pUice  for  his  servant  whore  the 
conditions  of  the  place  are  constantly 
changing  as  the  work  pro<:^resses. 

Th's  exception  to  the  rule  is  thus  staged 
In  Bridcres  v.  Los  Angeles  P.  R.  Co.  166  Cal. 
492,  25  L.R.A.(N.S.)  914,  105  Pac.  586: 
"Where  the  place  in  which  the  work  is  to 
he  done  and  the  appliances  to  be  used  are 
in  themselves  as  safe  as  can  reasonably 
be  expected,  and  the  danger  arises  neces- 
sarily in  the  doing  of  the  work,  the  master 
has  disoharsrecl  his  duty  when  he  has  fur- 
nished to  the  employee  suitable  means  of 
obviating  the  danger." 

And  in  Rockv  Mountain  Bell  Teleph.  Co. 
V.  Bassett,  178  Fed.  768,  the  court  said: 
**lf  the  work  is  one  of  construction  or  re- 
pair, the  risks  incident  to  the  place  and  the 
work  are  assumed  by  the  employee,  and  the 
master's  duty  of  maintaining  a  safe  place 
is  not  so  brond  as  to  charge  him  with  in- 
juries to  the  employee  which  result  from 
the  place  becoming  imsafe  under  exigencies 
created  in  tlie  progress  of  the  work,  which 
could  not  have  been  anticipated.  But 
where  an  employee  is  called  from  other 
work,  and  is  set  to  work  in  an  excavation, 
he  has  the  right  to  assume  that  the  master 
has  investigated  the  conditions,  and  that 
the  place  was  safe,  unless  the  danger  is 
plain  and  obvious." 

This  exception  has  been  recognized  and 
applied  in  the  following  cases,  where  the 
servant  was  injured  while  engaged  in  per- 
forming: the  work  indicated:  Graham  v. 
28  L.R.A.(N.S.) 


Thrall  (Ark.)  129  S.  W.  532  (construction 
and  equipment  of  sawmill  plant);  Tobler 
V.  Pioneer  Min.  &  Mfg.  Co.  (Ala.)  52  So. 
86  (repairing  tracks  over  furnaces  in  iron 
plant);  Wight  v.  Cumberland  Teleph.  & 
Teleg.  Co.  (Ky.)  125  S.  W.  718  (removing 
telephone  wires  strung  in  close  proximity 
to  electric  light  wires) ;  Gunszfsky  v.  Peo- 
ple's Gaslight  &  Coke  Co.  145  111.  App. 
255  (excavating  for  wall);  Lammey  v.  Cen- 
ter Oal  Min.  Co.  (Iowa)  123  N.  W.  356 
(mining);  Dnnti  v.  Great  Lakes  Dredge  & 
Dock  Co.  (Mich.)  126  N.  W.  833  (exca- 
vating canal) ;  Robichaud  v.  Mendell,  75  N. 
H.  391,  74  Atl.  1049  (erecting  a  scaffold 
for  use  of  masons) ;  Lewis  v.  Gehlen,  136 
App.  Div.  855,  122  N.  Y.  Supp.  89  (con- 
structing building) ;  A.  H.  Jacoby  Co.  v. 
Williams  (Va.)  65  S.  E.  491  (grading  down 
rocky  hill);  McPherson  v.  Great  Northern 
R.  Co.  140  Wis.  473,  122  N.  W.  1022  (re- 
pairing bridge). 

In  speaking  of  the  duty  resting  upon  the 
master  while  the  conditions  of  the  place 
are  changing  with  the  progress  of  the  work, 
the  court  in  Tobler  v.  Pioneer  Min.  &  Mfg. 
Co.  supra,  said:  "The  duty  which  origi- 
nally rests  upon  the  master  to  furnish  safe 
ways,  works,  and  machinery  for  the  time 
being,  and  for  the  purpose  of  construction 
or   repair,  is  suspended." 

Other  cases,  however,  hold  that  the  mas- 
ter's duty  'is  in  no  wise  lessened  by  the 
fact  that  the  progress  of  the  work  neces- 
sarily changes  the  condition  and  increases 
the  danger.  lie  still  must  use  reasonable 
care  to  make  the  place  reasonably  safe,  al- 
though in  such  a  case  the  result  of  his  care 
may  not,  as  a  matter  of  fact,  render  the 
place  as  safe  as  it  would  he  if  the  prog- 
ress of  the  work  did  not  necessarily  change 
the  conditions. 

Thus,  in  Gorsegner  r.  Bumham,  142  Wis. 
486,  125  N.  W.  914,  the  court  said  the  duty 
of  making  a  place  reasonably  snfe  in  no 
wise  ceased  because  of  the  fact  that  repairs 
were  in  progress;  that,  at  most,  would  bf 
one  of  the  circumstances  bearing  on  tlio 
question  of  what  would  constitute  reason- 
able safety,  and  on  the  measure  of  notiro 
to  an  employee  of  the  existence  of  some  dc- 
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200;  Eddy  v.  Aurora  Min.  Co.  81  Midi. 
648,  46  N.  W.  17;  Lexington  &  0.  County 
Min.  Co.  V.  Stephens,  104  Ky.  502,  47  S. 
W.  321. 

Messrs.  James  D.  Black,  B.  B.  Golden, 
and  Pltzer  D.  Black  for  appellee. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

H.  L.  Smith,  the  decedent  of  the  appel- 
lant, was  engaged  in  operating  a  coal -cut- 
ting machine  in  the  coal  mines  of  appellee 
in  Knox  county,  Kentucky.  At  the  time  of 
the  accident  which  caused  his  death,  he  was 
engaged  in  what  is  called  "turning  a  room" 
from  one  of  the  main  entries.  The  passage- 
way which  he  was  cutting  was  ahout  JO 
feet  wide,  and  was  to  extend  some  little 
distance  from  the  main  entry  before  the 
room  was  turned.  Smith  had  cut  in  some 
8  or  10  feet,  and  the  coal  had  been  taken 
out.  The  top  of  the  mine  was  of  slate,  and 
had  a  hill  seam  running  across  it.  At  best 
the  top  was  bad,  being  what  the  miners  term 
a  "rotten  top,"  and  the  hill  seam,  which  was 
a  large  crack  tlirough  which  water  perco- 
lated into  the  mine,  made  it  still  worse. 
Smith's  business  was  simply  to  undercut 
the  coal  with  a  machine  which  was  operat- 
ed by  compressed  air,  and  then  there  were 
men,  called  ""shovelers"  and  "shooters," 
whose  business  it  was  to  come  in  and  bore 
holes  in  the  face  of  the  coal,  which  were 
loaded  with  powder,  and  the  coal  so  under- 
cut was  blown   down   by   the  explosion  of 


the  powder,  after  which  the  shorelers  would 
remove  it  by  loading  it  into  cars,  by  which 
it  was  transported  to  the  mouth  of  the  mine 
and  onto  the  tipple.     It  was  also  the  duty 
of  these  shovelers  and  shooters  to  pull  down 
any  loose,  overhanging  slate,  and  to  carry 
it  out  of  the  room,  so  that  it  would  be  out 
of  the  way.     It  was  their  duty  to  ol>senr« 
whether  the  slate  was  about  to  fall,  or  in 
danger  of  falling,  and  this  they  did  by  tup- 
ping it  with  picks  or  shovels,  judging  by 
the  sound  as  to  whether  there  was  any  im- 
mediate danger  of  its  falling.    If  there  waj, 
it  was  their  duty  to  pull  down  the  slate 
so  as  to  prevent  its  falling  on  the  miner  op- 
erating the  machine.     The  evidence  showa, 
however,  that  there  was  always  danger  of 
slate  falling  after  the  coal  was  removed  for 
any  considerable  space,  and  it  appears  that^ 
in  order  to  make  the  roof  of  a  mine  safe 
when  the  coal  is  removed,  it  is  necessary  at 
short  distances  to  prop  the  roof  with  logs 
or  props  cut  for  and  adjusted  to  that  pur- 
pose.    There  were  other  men  in  attendance 
or  employment  who  are  called  "*iin  men," 
which  word   seems  to  be  a  contraction  of 
the   word  ''general,"   and   means   men  who 
have  no  special  employment  in  the  mines, 
but  who  do  general  work,  such  as  brinf^ing 
in  props,  or  doing  any  other   thing  which 
they  are  ordered  to  do.     One  of  the  duties 
of  the  gin  men  was  to  bring  in  props  when- 
ever, in  the  opinion  of  the  miner,  it  was 
necessary  for  safety  to  prop  the  roof  of  the 
mine  where   the  operation   was   going  for- 


fects  or  perils.  "The  duty  persisted  to 
make  the  place  reasonably  safe." 

And  the  exception  to  the  safe-place  rule 
does  not  free  a  master  from  liability  for 
injuries  received  by  working  in  a  place  which 
became  dangerous  by  the  progress  of  the 
work,  where  such  danger  could  have  been 
foreseen  and  guarded  against  by  the  exer- 
cise of  reasonable  care  and  prudence  on-  the 
part  of  the  master.  Flanagan  v.  F.  W.  Cnr- 
lin  Constr.  Co.  134  App.  Div.  236,  118  N.  Y. 
Supp.  953. 

So,  the  exception  to  the  safe-place  rule 
is  inapplicable  where  the  servant  is  act- 
ing under  the  immediate  direction  of  the 
master's  representative  (13ennett  v.  Cry- 
stal Carbonate  Lime  Co.  [Mo.  App,]  124 
S.  W.  608),  or  is  working  with  an  assur- 
ance by  the  master  that  there  is  no  danger 
(Owensboro  v.  Gabbert,  135  Ky.  346,  122 
S.  W.  178),  or  where  the  place  was  danger- 
ous when  the  servant  was  set  at  work 
(Buchanan  v.  Murayda  [Tex.  Civ.  App.] 
124   S.   W.   973). 

So,  the  exception  does  not  apply  where 
the  injury  did  not  result  from  the  chan- 
ging conditions  in  the  prosecution  of  the 
work,  but  from  the  ne.2:lii7ence  of  the  mas- 
ter's foreman  in  an  entirely  different  mat- 
ter. Ca^sev  V.  Kellv-Atkinson  Constr.  Co. 
240  III.  416,  88  N.  E.  982. 

Where  a  servant,  in  digging  a  trench, 
28  L.R.A.(N.S.) 


was  injured  by  its  caving  in,  which  was 
caused  by  the  negligence  of  the  master  in 
connection  with  another  trench,  about  3 
feet  from  the  one  in  which  the  servant  was 
digging,  it  was  held  in  Rocky  Mountain 
Bell  Teleph.  Co.  v.  Bnssett,  supra,  that 
the  exception  to  the  safe-place  rule  was 
not  applicable. 

And  the  master  is  liable  when  the  neces- 
sary and  transient  dangers  of  the  service, 
created  by  the  progress  of  the  work,  are 
increased  without  warning  by  the  negli- 
gence of  the  master.  Cleveland,  C.  C.  &  Si. 
L.  R.  Co.  V.  Foland  (Ind.  App.)  88  N.  E. 
787. 

In  many  cases  cited  in  both  the  earlier 
note  and  the  present  one,  it  is  said  that  the 
servant  assumes  the  risks  which  are  creat- 
ed by  the  changing  conditions  of  the  work. 
The  risks  arising,  however,  from  daniio:^ 
created  by  the  progress  of  the  work,  are 
considered  as  ordinary  dangers,  and  there- 
fore to  have  been  within  the  contemplation 
of  the  parties  when  the  servant  entered  the 
employment.  Such  ordinary  risks  are  the 
risks  whiph  remain  after  the  master  ha* 
fully  performed  his  duty;  in  other  words 
where  the  master  is  not  negli*Tent:  and  con- 
sequently the  reason  that  the  servant  can- 
not recover  for  injuries  received  by  dan- 
gers due  to  the  changing  condition  of  the 
work  is  not  primarily  l^cause  he  has  a»- 
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ward.  Just  before  the  decedent  went  into 
the  room  where  he  met  with  the  accident 
which  caused  his  death,  the  shooters  and 
shovelers  cleaned  it  up  and  made  such  in- 
vestigation as  led  them  to  believe  that  it 
was  safe,  and  they  informed  the  decedent 
that  they  were  ready  for  him  to  cut.  He 
went  in  with  his  machine,  and,  after  cutting 
tlicre  some  little  time,  a  large  piece  of  slate 
which  had  become  loosened  fell  upon  him, and 
BO  crushed  him  as  to  cause  his  death  m  a 
few  weeks  thereafter.  To  recover  damages  for 
this  accident  this  action  was  instituted; 
the  petition  alleging  that  the  master  was 
i^^gligent  in  failing  to  furnish  him  with  a 
safe  place  in  which  to  work.  The  answer 
placed  in  issue  the  material  allegations  of 
the  petition,  and  pleaded  contributory  negli- 
gence. Upon  the  trial  of  the  case,  after 
plaintiff's  evidence  was  all  in,  the  trial 
court  awarded  the  defendant  a  peremptory 
instruction  to  the  jury  to  find  for  it;  and 
to  test  the  correctness  of  this  ruling  this 
appeal  is  prosecuted. 

There  is  no  doubt  that  the  evidence  shows 
the  roof  of  the  room  where  the  decedent  was 
working  was  bad,  and  its  natural  danger 
was  enhanced  by  the  existence  of  the  liill 
seam  running  across  it.  This  condition  was 
known  to  all  the  employees,  being  perfectly 
obvious  to  the  eye.  The  evidence  for  plain- 
tiff shows  that,  while  it  was  the  duty  of  the 
shooters  to  pull  down  loose  slate  and  carry 
it  out,  after  all,  it  was  the  duty  of  the  de- 
cedent to  judge  of  the  safety  of  his  sur- 


roundings himself.  The  very  work  that  he 
was  doing  made  the  room  dangerous  unless 
it  was  propped,  and  it  was  his  duty,  when- 
ever he  needed  or  thought  he  needed  props, 
to  call  for  them,  and  the  gin  men  were  re- 
quired to  bring  them  in  and  put  them  up. 
The  evidence  shows  that  after  the  coal  is 
taken  out  for  any  considerable  space  the 
room  becomes  dangerous.  And  this  must 
necessarily  be  so.  The  enormous  pressure  of 
the  mountain  from  above  has  a  tendency  to 
crush  in  the  top  of  the  mine  after  the  coal 
which  had  formerly  supported  it  has  been 
removed,  and  when  the  coal  was  removed 
for  any  considerable  space,  ordinary  care 
for  his  own  safety  required  the  decedent  to 
have  the  room  propped.  This  he  failed  to 
do  in  time  to  prevent  the  injury  which  oc- 
curred to  him.  The  situation  in  which  the 
decedent  was  placed  constitutes  an  exception 
to  the  general  rule  that  the  master  must 
furnish  the  servant  with  a  safe  place  in 
which  to  work.  The  danger  of  the  place  in 
which  he  was  working  was  made  or  created 
by  the  very  work  which  the  servant  waa 
doing.  Every  time  he  cut  out  a  block  of 
coal,  he  increased  the  danger  of  the  roof 
falling  in,  unless  it  was  propped  as  before 
explained.  The  decedent  did  not  call  for 
props,  and  when  he  had  taken  out  sufficient 
coal  to  cause  the  pressure  from  above  to 
break  the  slate,  so  that  it  fell  upon  him,  the 
resulting  injury  was  caused  by  his  ow^n 
fault,  and  of  necessity  his  estate  must  suffer 
this  loss. 


sumed  such  risks,  but  because  the  master 
is  not  liable,  not  having  been  guilty  of  any 
breach  of  the  duty  owing  to  the  servant. 

Upon  the  question,  May  a  servant  assume 
the  risk  of  dangers  created  by  the  master's 
neglisrence?  see  note  to  Scheurer  v.  Ban- 
ner Rubber  Co.  ante,  1207. 

Of  course,  if,  in  connection  with  the 
changing  conditions  of  the  work,  the  mas- 
ter is  negligent,  and  the  servant  is  injured 
directly  because  of  such  negligence,  then 
the  servant  may  be  said  to  have  assumed 
the  risk  if,  with  knowledge  of  such  negli- 
gence, he  continues  in  the  service  without 
complaint  and  promise  to  repair  on  the 
part  of  the  master.  In  such  a  case,  the 
master  must  rely  expressly  upon  the  serv- 
ant's assumption  of  risk  to  relieve  himself 
of  the  negligence,  but,  in  the  other  case, 
as  was  said,  the  servant  does  not  make 
out  even  a  prima  facie  cause  of  action. 

The  question  presented  by  cases  of  this 
character,  therefore,  is  rather  one  involving 
the  duty  of  the  master,  than  one  involving 
the  effect  of  a  contract  or  waiver  by  the 
defendant,  and  these  cases  are  moro  proper- 
ly referable  to  the  so-called  safe-place  rule 
than  to  the  rule  as  to  assumption  of  risk. 
It  is  to  be  noted  in  Smith  v.  North  Jelli- 
co  Coal  Co.,  that  the  court  does  not  in  any 
way  suggest  a  reference  to  the  rule  as  to  as- 
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sumption  of  risk,  but  bases  its  decision  en- 
tirely upon  the  ground  that  the  case  was  not 
a  proper  one  for  the  application  of  the  doc- 
trine of  safe  place. 

Although  the  courts  do  frequently  con- 
fuse the  rule,  and  invoke  the  doctrine  of 
assumed  risk  apparently  as  a  defense  for  the 
master  when  he  has  not  been  guilty  of  any 
breach  of  duty  for  which  he  is  even  prima 
facie  liable,  it  would  seem  that  it  is  much 
more  logical,  and  certainly  much  less  mis- 
leading, to  place  the  nonliability  of  the  mas- 
ter squarely  upon  the  ground  upon  which 
his  nonliability  in  such  cases  must  ulti- 
mately end,  viz.,  the  absence  of  any  duty 
upon  his  part  toward  the  servant  to  re- 
move the  dangers  causing  the  injury.  The 
doctrine  of  assumption  of  risk  could  then 
be  used  in  the  only  place  in  which  it  is 
a  distinct  proposition  of  law;  viz.,  where 
it  is  an  affirmative  defense  relied  upon  by 
the  master  to  relieve  himself  from  liability 
for  injuries  which  are  caused  by  his  negli- 
gence, and  for  which  he  is  prima  facie 
liable. 

As  to  servant's  assumption  of  risk  of 
dangers  created  by  the  master's  negligence 
which  might  have  been  discovered  by  the 
exercise  of  ordinary  care  on  the  part  of 
the  servant,  see  note  to  St.  Louis,  I.  M.  & 
S.  R.  Co.  v.  Birch,  ante,  1260.      W.  M.  G. 
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Labatt,  in  his  work  on  Master  and  Serv- 
ant, §  688,  says:     "One  special  application 
of   the   general   conception   underlying   the 
rule  stated  in  the  preceding  section  is  that, 
where  the  work  is  of  such  a  character  that, 
as   it   progresses,    the   environment   of    the 
servant  must  necessarily  undergo  frequent 
changes,  the  master  is  not  bound  to  protect 
the  servants  engaged  in  it  against  the  dan- 
gers   resulting   from    those    changes."      In 
Durst  V.  Carnegie  Steel  Co.  173  Pa.  162,  33 
Atl.  Il02,  it  was  held  that  where  the  place, 
as  it  stands  when  the  work  begins,  is  per- 
fectly safe,  and  the  danger  can  only  arise 
as  the  work  progresses,  and  be  caused  by 
the  work  done,  it  is  not  the  duty  of  the 
employer  to  stand  by  during  the  progress 
of  the  work,  to  see  when  a  danger  arises; 
that  it  IB  sufficient  if  he  provides  against 
such   danger  as  may  possibly  or   probably 
arise,  and  gives  the  workmen  the  means  of 
protecting  themselves.     In  Cleveland,  C.  C. 
&  {^t.  L.  R.  Co.  V.  Brown,  20  C.  C.  A.  147, 
34  U.  S.  App.  759,  73  Fed.  970,  it  was  held 
that  the  duty  of  a  master  to  provide  his 
servants  a  safe  place  in  which  to  work  does 
not  attach  where  the  place  becomes  danger- 
ous in  the  progress  of  the  work,  either  neces- 
sarily  or   from   the  manner   in   which   the 
work  is  done.    To  the  same  effect  is  Baird 
v.  Reilly,  35  C.  C.  A.  78,  63  U.  S.  App.  157, 
02   Fed.  884:   O'Connell  v.  Clark,  22  App. 
Div.  466,  48  N.  Y.  Supp.  74.    The  evidence, 
as  said  before,  showed  that  it  was  the  duty 
of  the  decedent  to  call  for  props  when  he 
needed  them,  and  that  it  appears  the  danger 
of  the  place  where  he  was  working  was  con- 
stantly changing  and  increasing  as  the  work 
progressed,  unless  the  roof  was  propped.    It 
necessarily  results  that>  as  he  failed  to  take 
the  ordinary  precaution  to  prevent  injury 
to  himself,  he  alone  must  bear  the  resulting 
injury. 

l^or  these  reasons,  we  are  of  opinion  that 
the  trial  court  correctly  ruled  in  awarding 
the  peremptory  instruction  to  the  jury  to 
find  for  the  defendant  at  the  close  of  plain- 
tiff's evidence. 

Judgment  affirmed. 

Nunn,  J.,  dissenting  (filed  January  20, 
1909) :  135  Ky.  834,  123  S.  W.  256. 

The  facts  as  stated  in  the  opinion  de- 
livered do  not  agree  with  my  construction 
of  them.  Therefore  it  is  necessary  for  me 
to  state  my  reasons  for  dissenting.  A  mis- 
understanding by  the  court  of  the  facts  as 
they  appear  in  the  record  is  the  only  way 
that  I  can  account  for  the  result. 

In  considering  this  case,  it  should  be  kept 
in  mind  that  the  court  was  not  asked  to  re- 
verse a  judgment  based  upon  a  verdict  of  a 
properly  instructed  jury,  but  its  duty,  and 
only  duty,  was  to  carefully  examine  the  rec- 
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ord,  and  ascertain,  first,  whether  appellant 
stated  in  his  pleadings  a  cause  of  action; 
if  so,  then  to  determine  whether  he  intro- 
duced any  or  a  scintilla  of  testimony  sus- 
taining his  alleged  cause  of  action-     If  it 
was  found  that  he  had  complied  with  these 
requirements,   he  was  entitled  to  have  hia 
case  submitted  to  the  jury.     All  the  deci- 
sions of  this  court  on  the  question  sustain 
the    proposition.      If    appellant   introduced 
any  testimony  supporting  hia  alleged  cause 
of  action,  it  is  then  the  duty  of  this  court 
to  reverse  the  action  of  the  lower  court  in 
giving  tlie  peremptory  instruction.     It  wis 
a  violation  of  the  lower  oourf  s  lawful  duty 
to  usurp  the  functions  of  the  jury  in  weigh- 
ing the  evidence,  and  deciding  the  case  as 
it    tnougiit    the    evidence    warranted.     The 
Consiitution  of  the  state  guarantees  to  per- 
sons tiie  right  of  trial  by  jury,  and,  when  a 
court   takes   this    right   from   a   person,  it 
usurps  its  power,     it  is  not  contended  that 
appellant  failed  to .  state  a  cause  of  action 
in  his  pleadings.     Therefore  the  only  ques- 
tion  to  be  considered  is:      Was  there  any 
or  a  scintilla  of  evidence  introduced  sustain- 
ing appellant's  cause  of  action?     Upon  this 
mutter  1  will  not  content  myself  with  the 
haie    assertion    that    there    was;    but   will 
quote  from  the  testimony  of  each  and  every 
witness  introduced,  showing  that  there  was 
not  only  a  '^scintilla/'  but  much  testimony 
sustaining  his  cause  of   action. 

There  were  ten  witnesses  introduced,  only 
seven  of  whom  gave  testimony  upon  the 
question  involved.  The  other  three  were  ibe 
widow,  the  administrator,  and  the  physician 
who  attended  him,  by  whom  the  extent  of 
Smith's  injuries  and  the  cause  of  his  death 
were  shown.  It  is  conceded  that  the  law 
required  appellee  to  furnish  Smith  a  reason- 
ably safe  place  in  which  to  perform  liis 
work,  and  to  use  reasonable  care  to  keep  it 
reasonably  safe  for  that  purpose.  This  is  a 
general  rule  of  law  that  cannot  be  success- 
fully controverted.  The  term,  "reasonably 
safe  place,"  must  be  construed  in  connection 
with  the  work  to  be  performed.  There  can- 
not be  found  in  a  coal  mine,  powder  house, 
or  similar  places,  a  safe  place  to  labor. 
The  meaning  of  the  phrase  is  that  the  mas- 
ter must  use  due  care,  considering  the  place 
where  the  work  is  to  be  done,  in  making  tbe 
place  reasonably  safe  and  in  keeping  it  so. 
If  the  character  of  the  w^ork  is  unusually 
dangerous,  there  then  arises  the  necessity 
of  more  care  on  the  part  of  the  master  to 
provide  and  keep  a  reasonably  safe  place 
for  the  protection  of  the  employee,  nnd  more 
care  is  also  required  on  the  part  of  the  em- 
ployee to  save  himself  from  injury.  '1  he  lol- 
lowing  quotation  from  the  case  of  Pfisterer 
V.  Peter,  117  Ky.  501,  78  S.  W.  450,  em- 
phasizes this  principle,  to  wit:     "A  master 


1008. 


SMITH  V.  NORTH  JELLICO  COAL  CO. 


1271 


employing  a  servant  impliedly  engages  with 
him  that  the  place  in  which  he  is  to  work 
and  the  tools  or  machinery  with  which  he  is 
to  work  or  by  which  he  is  to  be  surrounded 
shall  be  reasonably  safe.  It  is  the  master 
who  is  to  provide  the  place  and  the  tools 
and  the  machinery,  and,  when  he  employs 
one  to  enter  into  his  service,  he  impliedly 
says  to  him  that  there  is  no  other  danger 
in  the  place,  the  tools,  and  the  machinery 
than  such  as  is  obvious  and  necessary.  Of 
eourse,  some  places  of  work  and  some  kinds 
of  machinery  are  more  dangerous  than  oth- 
ers, but  that  is  something  which  inheres  in 
the  thing  itself,  which  is  a  matter  of  neces- 
sity, and  cannot  be  obviated.  But  within 
such  limits  the  master  who  provides  the 
place,  the  tools,  and  the  machinery  owes 
a  positive  duty  to  his  employee  in  respect 
thereto.  That  positive  duty  does  not  go  to 
the  extent  of  a  guaranty  of  safety,  but  it 
does  require  that  reasonable  precautions  be 
taken  to  secure  safety,  and  it  matters  not 
to  the  employee  by  whom  that  safety  is 
secured,  or  the  reasonable  precautions  there- 
for taken.  He  has  a  right  to  look  to  the 
master  for  the  discharge  of  that  duty;  and 
if  the  master,  instead  of  discharging  it  him- 
self, sees  fit  to  have  it  attended  to  by  others, 
that  does  not  change  the  measure  of  obliga- 
tion to  the  employee,  or  the  latter's  right  to 
insist  that  reasonable  precaution  shall  be 
taken  to  secure  safety  in  these  respects." 
I  will  now  proceed  to  show  from  the  rec- 
ord that  appellee  did  not  furnish  Smith  a 
reasonably  safe  place  to  work,  or  use  any 
care  whatever  to  put  and  keep  it  in  a  rea- 
sonably safe  condition. 

James  Woodward,  the  helper  of  Smith  at 
the  time  he  received  his  injuries,  in  speak- 
ing of  the  place  where  Smith  was  killed, 
testified  as  follows: 

Q.  Now,  tell  the  jury  if  there  was  a  hill 
seam  there,  and,  if  there  was,  where  it  ran 
with  reference  to  tlie  entry? 

A.  Yes;  there  was  one. 

Q.  Describe  that  seam  the  best  you  can, 
as  if  you  were  describing  a  crack  in  a  room? 
The  width  or  depth,  and  how  it  ran  with 
reference  to  the  entry  and  neck  of  the  room  7 

A.  It  ran  across  the  entry  and  across  into 
the  comer  of  the  room  neck. 

Q.  Which  side  of  the  room  neckT 

A.  Left-hand  side. 

Q.  Tell  the  jury  what  kind  of  a  top  that 
was  at  this  room  neck  and  along  that  entry 
at  that  place. 

A.  Most  of  it  was  bad  top. 

Q.  What  do  you  mean  by  "bad  top" — rot- 
ten top? 

A.  Yes,  sir. 

Q.  Do  you   know  whose  duty  it  was  to 
look  after  that? 
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A.  I  suppose  the  bank  boss  was  supposed 
to  look  after  it. 

Q.  To  what  extent  was  that  bad  top 
around  in  that  neighborhood? 

A.  Most  of  it  around  there  was  bad. 

George  Owens,  with  reference  to  the  same 
subject,  testified  as  follows: 

Q.  Describe  the  condition  at  the  top  of 
that  mine  where  the  room  neck  was  turned 
off  where  Smith  was  hurt? 

A.  1  don't  know  whether  the  room  was 
cut  the  last  time  I  was  in  there  before  he 
was  hurt.  There  was  Wose  slate  hanging 
in  places.     It  is  called  a  bad  entry. 

Henry  Davidson  testified  as  follows: 

Q.  Tell  the  jury  if  you  know  what  was 
the  condition  of  that  top? 

A.  It  was  a  pretty  bad  top, 

Q.  What  is  a  bad  top? 

A.  Loose,  bad  top. 

Q.  Is  tliere  such  a  thing  as  a  rotten  top? 

A.  Yes,  sir. 

Q.  Tell  the  jury  whether  or  not  this  was 
rotten  ? 

A.  Yes;  it  was  rotten. 

Q.  Did  you  notice  any  hill  seam  there? 

A.  Yes. 

Q.  Explain  to  the  jury.  If  they  weakened 
the  top,  how  they  do  it? 

A.  It  runs  in  on  the  rib  and  weakens 
one  side  of  it. 

Q.  State  whether  or  not  the  slate  is  more 
liable  to  fall  where  there  is  a  hill  seam 
than  where  there  is  none? 

A.  Yes,  sir. 

Q.  What  ought  to  be  done  to  make  it  safe 
in  case  of  a  hill  seam? 

A.  It  ought  to  be  tjjDobered  to  make  it 
safe. 

We  find  that  there  was  ample  proof  that 
appellee  failed  to  furnish  Smith  a  reason- 
ably safe  place  to  work;  but  it  is  said  or 
intimated  in  the  opinion  that  it  was  the 
duty  of  Smith  to  call  for  props  and  place 
them  so  as  to  protect  himself.  This  is  not 
the  fact.  It  was  not  his  duty  to  clean  up  t 
this  room  or  entry,  and  make  them  safe  by 
the  use  of  props  or  by  other  means. 

The  witness  Woodward,  in  speak inj»  of 
the   duties   of   Smith,   testified   as   follows: 

Q.  The  only  thing  he  (Smith)  was  con- 
nected with  was  simply  running  that  ma- 
chine? 

A.  Yes. 

Q.  The  company  had  other  men  to  look 
after  props  and  other  work? 

A.  Yes. 

Witness  Owens  said: 
Q.  In  cutting  that  entry.  Smith  had  noth* 
ing  to  do  about  fixing  the  roof? 
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A.  No,  sir;  it  wasn't  his  duty  to  fix  the 
roof. 

Witness  Davidson  testified  as  follows: 

Q.  What  duties  are  incumbent  on  the  man 
who  runs  the  machine? 

A.     Cut  coal  for  the  loaders. 

Q.  In  what  way  do  they  ascertain  where 
to  cut?  Who  directs  them  to  the  place 
where  they  shall  cut? 

A.     The  man  that  loads  the  coal. 
.  Q.  What  are  the  duties  of  the  machine 
man   with    reference    to    looking   after   the 
safety  of  the  roof  wliere  he  works? 

A.  He  ain't  got  any,  I  don*t  suppose. 

Q.  Who  does  that? 

A   The  loaders. 

Q.  State  whether  or  not  it  is  the  duty 
of  the  machine  man,  when  he  goes  to  cut 
this  coal,  after  he  understands  a  place  is 
ready — is  it  his  duty  to  look  after  the  roof 
or  safety  of  a  place  where  he  cuts? 

A.  They  hardly  ever  do.  He  takes  the 
loader's  word  for  whatever  he  tells  him. 

Thomas  Profit  gave  the  following  testi- 
mony: 

Q.  State  what  you  do  as  a  loader? 

A.  I  clean  the  place  up  ready  for  the  ma- 
chine man  to  cut. 

Q.  Does  the  machine  man  get  any  part  of 
your  wages? 

A.  No,  sir. 

Q.  Do  you  have  any  connection  with  his 
wages  in  your  work?  Does  he  pay  you  any- 
thing, or  do  you  pay  him  anything  out  of 
your  wages? 

A.  No,  sir. 

Q.  Does  the  machine  man  have  anything 
to  do  with  what  you  do? 

A.  No,  sir. 

Q.  What  does  the  machine  man  do? 

A.  He  cuts  coal. 

Q.  Operates  the  machine? 

A.  Yes,  sir. 

Q.  Is  that  all  he  does? 

A.  Yes,  sir. 

John  Profit  also  said: 

Q.  Are  you  acquainted  with  the  duties  of 
the  machine  man? 

A.  Yes,  sir. 

Q.  What  does  he  do? 

A.  He  just  cuts  the  coal. 

Q.  After  he  cuts  the  coal,  does  he  have 
anything  further  to  do  with  it? 

A.  No,  sir. 

,Q.  After  he  cuts  the  place,  what  docs  he 
do  with  his  machine? 

A.  Loads  it  up  and  goes  to  another  place, 
where  it  is  cleaned  up. 

Q.  How  does  he  know  where  to  go  when 
the   place   is   ready? 

A.  The  loaders  generally  tell  him. 
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Q.  How  do  they  report  to  him? 

A.  When  they  get  a  place  cleaned  up, 
they  tell  him  it  is  ready. 

Q*  When  you  tell  him  it  ia  ready,  what 
does  he  understand  that  to  mean? 

(Defendant  objects.  Objection  sustained.) 

It  was  the  duty  of  the  loaders  to  clean 
up  the  room  and  pull  down  the  loose  slate, 
and  prop  the  entry  for  the  protection  of 
the  machine  man  and  his  helper. 

The  witness  Aaron  Jones  testified  that  he 
and  one  Mullens  were  employed  by  appellee 
as  loaders,  and  continued  as  follows: 

Q.  Where  was  he  (Smith)  when  you  saw 
him  last,  before  the  slate  fell  on  him? 

A.  Unloading  his  machine  to  cut  that. 

Q.  Who  had  charge  of  that  place  where 
the  slate  fell  on  him? 

A.  Me  and   Richard  Mullens. 

Q.  Your  duties  were  to  load  coal? 

A.  Yes,  sir. 

Q.  What   other   duties   did   you   have? 

A.  Pull  down  all  loose  slate. 

Q.  Who  did  you  pull  the  slate  down  for, 
and  what  for? 

A.  For  the  machine  man,  to  keep  it  from 
falling  down  in  his  way. 

Q.  What  do  you  mean  when  you  say  yon 
are  ready  for  him  to  go  to  work? 

A.  I've  done  my  duty. 

Q.  What  does  he  understand? 

A.  That  I  have  done  my  duty. 

Q.  Does  he  understand  that  you  have 
tested  it  and  made  it  safe? 

A.  Of  course,  he  does. 

Q.  It  is  the  duty  of  the  loader  to  notify 
the  machine  man  when  ne  is  ready? 

A.  Yes,  sir. 

The  witness  Owens  testified  as  follows: 
Q.  What  was  the  duty  of  the  loader  as  to 

preparing  the  place   for   the  machine  man 

to  work? 

A,  It  was  his  place  to  see  that  the  place 
was  all  right  for  the  machine  man,  and  pull 
down  loose  slate,  and  see  that  the  props 
were  all  right. 

Q.  State  whether  or  not  the  machine  man 
had  anything  to  do  about  looking  after  the 
roof  of  the  mine  where  he  worked,  or  wheth- 
er that  was  his  duty? 

A.  I  don't  suppose  it  was  his  duty. 

Q.  To  whom  was  he  to  look  for  con- 
ditions? 

A,  He  was  to  go  to  the  loader  if  the  place 
was  not  in  shape.  He  looked  to  the  loader 
to  see  that  his  place  was  all  right 

The  witness  Thomas  Profit  also  testified: 
Q.  How  long  have  you  followed  the  occu- 
pation as  a  loader? 
A.  About  seven  or  eight  years. 
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Q.  Tell  all  the  duties  of  a  loader? 

A.  To  aee  that  the  room  is  cleaned  up. 
Pull  down  the  loose  slate  and  fix  it  up  for 
the  machine  man  to  cut. 

Q.  Why  does  he  pull  the  slate  down. 

A.  To  keep  the  machine  man  from  getting 
hurt. 

Q.  Who  is  it  that  looks  after  the  safety 
of  the  place  where  the  machine  man  works? 

( Defendant  objects ;  objections  sustained.) 

Q.  Did  the  company  have  anybody  to  in- 
spect these  places  and  make  them  safe  for 
these  men? 

A.  Yes. 

Q.  Who  was  that? 

A.  Gin  hands. 

See  the  quotation  from  his  testimony, 
copied  above. 

The  witness  John  Profit  said: 

Q.  What  particular,  employment  did  you 
have  in  the  mines,  and  do  you  have  now? 

A.  Loading  coal. 

Q.  How  long  have  you  been  engaged  in 
that  occupation  ? 

A.  Eight  or  nine  years. 

Q.  Tell  the  jury  what  is  the  duty  ol  a 
coal  loader,  and  what  he  does. 

A.  His  duty  is  to  clean  up,  I  suppose, 
and  pull  down  the  slate. 

Q.  What  does  he  load? 

A.  Coal, 

Q.  What  else  do  you  do,  if  anything? 

A.  That's  all — load  coal  and  set  timber. 

Q.  Do  you  do  anything  else?, 

A.  Yes,  sir;  pull  slate. 

I  have  shown  that  there*  is  testimony  in 
the  record  that  the  place  where  Smith  was 
put  to  work  was  very  unsafe.  Indeed,  this 
is  conceded  in  the  opinion  by  the  court.  I 
have  also  shown  that  it  was  not  Smith's 
duty  to  make  or  keep  it  in  a  safe  condi- 
tion. This  duty  devolved  upon  the  loaders 
or  "bank  boss,"  Martin.  I  will  now  pro- 
ceed to  show  that  the  bank  boss,  Martin, 
marked  the  place,  which  was,  in  effect,  an 
order  to  Smith  to  cut  this  room  neck,  where 
he  was  killed;  that  Martin  knew  of  the  hill 
seam,  which  crossed  the  roof  of  the  entry  at 
an  angle  of  about  45  degrees,  and  entered 
the  place  that  Smith  was  directed  to  cut; 
that  he  told  a  witness  that  he  was  going  to 
prop  it,  and  that  he  also  knew  of  the  rotten 
condition  of  the  roof,  apd  so  did  the  loaders, 
for  some  time  before  Smith  was  killed.  And 
there  is  not  the  slightest  testimony  appear- 
ing in  the  record  that  they  or  any  of  them 
informed  Smith  of  these  conditions,  nor  is 
there  any  testimony  showing  that  Smith 
knew  of  these  facts,  except  from  the  state- 
ments of  some  of  the  witnesses  to  the  ef- 
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feet  that  they  supposed  he  knew,  as  the  de- 
fects were  patent  to  them. 

The  witness  Aaron  Jones,  one  of  the 
loaders,  after  stating  that  Smith  had  made 
one  cut  in  that  room  the  evening  before  to 
a  depth  of  4^  or  5  feet,  continued  as  fol- 
lows: 

Q.  Had  you  seen  the  bank  boss,  David 
Martin,  after  that  first  cut,  had  been  taken 
out? 

A.  No,  sir. 

Q.  When  had  you  seen  him? 

A.  That  morning  before  I  finished  taking 
it  out. 

Q.  Whereabouts? 

A.  Right  at  that  place. 

Q.  What  was  said  between  you  and  him 
at  that  time? 

A.  Nothing  more  than  he  said  he  was  go- 
ing to  set  timber. 

Q.  Where? 

A,  On  the  entry. 

Q.  On  th^  entry  of  this  room  that  had 
been  drawn  off  at  this  time? 

A.  Beyond  the  entry,  where  the  hill  seam 
went  across. 

Q.  How  did  this  hill  seam  run  with  ref- 
erence to  this  room  neck? 

A.  I  think  it  run  kinder  anglin  into  the 
neck. 

Q.  Martin  was  there  on  that  morning  be- 
fore you  had  moved  all  the  coal? 

A.  Yes,  sir. 

Q.  Did  you  call  bis  attention  to  the  hill 
seam? 

A.  No,  sir;  it  was  plain  for  everybody  to 
see. 

Q.  He  said  that  he  was  going  to  have 
timber  put  there? 

A.  Yes,  sir. 

Q.  Did  he  say  for  what  purpose? 

A.  Across  that  hill  seam  in  the  entry. 

Q.  What  did  he  say  about  it  being  need- 
ed? 

A.  Just  said  he  was  going  to  put  it  there. 

Q.  Did  he  say  why? 

A.  No,  sir;  because  I  knowed  what  he 
was  going  to  put  it  there  for. 

Q.  What  was  the  reason  he  was  going  to 
put  that  timber  there? 

A.  To  keep  slate  from  falling. 

Q.  Did  he  know  who  had  been  cutting  in 
that  place? 

A.  Yes,  sir. 

Q.  How  do  you  know? 

A.  He  saw  Smith  waiting  for  another 
place  to  cut  before  he  came  down  there. 

Q.  How  do  you  know? 

A.  He  said  he  did. 

Q.  How  did  you  know  that  Mr.  Martin 
knew  that  Mr.  Smith  was  working  on  that 
entry? 

A.  Every  bank  boss  knows  exactly 
where  his  machine  men  arc  at  work. 
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Q.  Did  he  understand  that  Smith  would 
be  back  there  to  work  when  you  got  that 
coal  moved  that  morning? 

A.  Yes,  sir. 

That  the  loaders  knew  of  this  defect,  see 
the  quotations  from  other  testimony. 

The  statement  in  the  opinion  that  *'Smith 
had  cut  in  some  8  or  10  feet  and  the  coal 
had  been  taken  out''  is  a  mistake;  and  there 
is  not  the  slightest  testimony  in  the  record 
supporting  it.  All  the  witnesses  who  spoke 
upon  the  subject  stated  that  there  had 
beeu  only  one  cut  made  in  the  room  witli 
the  machine,  and  that  it  would  only  cut  4^ 
or  5  feet,  and  the  coal  had  been  taken  out 
of  that,  preparatory  for  Smith  to  make  an- 
other cut.  When  he  was  making  the  sec- 
ond cut,  sitting  on  his  board,  about  0  feet 
in  length,  facing  the  coal  in  the  room,  and 
managing  his  machine,  he  received  his  in- 
juries, which  shows  that  he  was  inevitably 
sitting  near  the  edge  of  the  entry.  The  tes- 
timony shows  that  the  piece  of  slate  that 
fell  was  6  or  more  inches  thick,  6  or  7 
feet  long,  and  4  or  5  feet  wide;  that  it  first 
gave  way  in  the  edge  of  the  entry  at  the 
hill  seam,  and  ran  to  a  feather-edge  in  the 
room. 

The  witness  Davidson,  after  describing 
the  board  and  the  machine  that  Smith  was 
using,  and  the  depth  of  the  first  cut,  stated 
that  it  required  two  cuts  with  the  machine 
to  undermine  the  coal  in  the  room,  which 
was  10  or  more  feet  wide,  and  continued  as 
follows : 

Q.  Now,  after  he  has  made  these  cuts  and 
tliere  is  a  hill  seam  across  the  entry,  run- 
ning to  that  neck,  is  there  any  trouble  about 
the  bank  boss  timbering  that  to  make  it 
safe? 

A.  No,  sir. 

Q.  Is  that  the  usual  and  proper  way  to 
make  it  safe,  to  timber  it?  (Defendants 
object.    Objections  sustained.) 

Q.  If  the  hill  seam  ran  clear  across, 
would  it  not  tend  to  strengthen  it? 

A.  Yes;  it  would  have  saved  the  entry. 

Q.  It  would  have  prevented  the  slate  from 
starting  to  break  in  the  entry  and  running 
on  down  in  the  neck? 

A.  Yes. 

The  court  concludes  its  opinion  by  say- 
ing in  eiTect,  that  it  appeared  from  the  evi- 
dence that  it  was  the  duty  of  Smith  to  call 
for  props  when  he  needed  them,  and,  hav- 
ing failed  to  do  so,  he  could  not  recover. 
It  is  true  the  testimony  shows  that,  when 
any  employee  in  the  progress  of  his  work, 
discovered  any  dangerous  place,  it  was  his 
duty  to  make  it  known,  and  have  it  made 
safe,  or  do  it  himself.  This  is  a  self-evident 
proposition;  but  in  this  case  there  was  no 
evidence  wjiatever  that  Smith  discovered 
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these  defects,  or  had  any  information  with 
reference  thereto.  At  least  two  of  the  wit- 
nesses of  the  seven  testified  that  they  had 
no  knowledge  of  these  defects  prior  to  the 
falling  of  the  slate,  but  it  is  shown  that  the 
bank  boss,  Martin,  at  leaat,  knew  of  tins 
hill  seam,  and  regarded  it  as  being  danger- 
ous, and  said  that  he  was  going  to  have  it 
propped.  At  the  time  be  made  this  state- 
ment, he  knew  he  had  marked  out  this  dsD- 
gerouB  place  for  Smith  to  cut  a  room,  and 
knew  that  Smith  was  then  waiting  for  the 
room  to  be  prepared  for  him  to  make  an- 
other cut;  but,  notwithstanding  this  knowl- 
edge on  his  part,  he  not  only  suffered  and 
permitted,  but  in  eflTect  ordered.  Smith  to 
continue  to  work  before  it  was  propped,  and 
without  giving  him  warning  of  the  danger. 
But,  suppose  the  proof  does  show  that 
Smith  saw  the  hill  seam,  it  is  not  decisive 
of  the  fact  that  he  knew  the  danger  and 
risk  incident  thereto,  and  that  he  was  as- 
suming in  working  thereunder.  The  proof 
only  shows  that  he  had  been  working  in  the 
mine  as  a  machine  man  for  about  twelve 
or  eighteen  months.  There  is  not  a  scin- 
tilla of  evidence  that  he  had  ever  been  en- 
gaged to  remove  slate  or  to  prop  rooms  or 
entries  to  make  them  safe.  In  view  of  these 
facts,  the  following  quotation  from  Ashland 
Coal  &  I.  R.  Co  v.  Wallace,  101  Ky.  640. 
42  S.  W.  747,  43  S.  W.  207,  is  in  point,  to 
wit:  '^Defects  in  the  roof  of  a  mine  which 
might  be  perfectly  apparent  to  the  eye  of  a 
competent  inspector  might  have  no  signifi- 
cance to  a  laborer  or  an  employee  who  had 
had  no  experience  in  this  special  employ- 
ment; and  it  would  be  unreasonable  to 
charge  him  with  contributory  negligence 
simply  because  he  sees  defects,  unless  a  rea- 
sonably intelligent  and  prudent  man  would, 
under  like  circumstances,  have  known  or  ap- 
prehended the  risks  which  those  defects  in- 
dicated. The  dangers,  and  not  the  defects 
alone,  must  be  so  obvious  that  a  reasonably 
prudent  man  would  have  avoided  them,  in 
order  to  charge  the  servant  with  contribu- 
tory negligence."  Appellee's  position  in  this 
case,  which  is  in  eflfect  sustained  by  the 
opinion  of  the  court,  is  that  every  laborer  in 
its  mine  must  look  out  for  himself;  that 
he  must  stop  his  work,  investi<rate  the  con- 
ditions of  his  surroundings,  and,  if  he  finds 
dangerous  places,  he  must  make  them  safe. 
To  do  this  would  require  a  loss  of  time  to 
each  hand  of  thirty  or  more  minutes  a  day: 
and  would  of  necessity  require  that  every 
man,  upon  entering  a  mine,  be  an  experi- 
enced miner.  However,  this  is  not  true, 
unless  there  be  a  special  contract  to  that 
effect.  It  would  change  all  rules  of  law 
with  reference  to  the  subject,  and  would  in- 
volve the  coal  companies  in  such  a  loss  that 
they  could  not  survive  any  length  of  time- 
In  addition  to  this,  employees  should  not  be 
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required  to  bear  this  loss  of  time,  unless 
there  is  a  special  contract  to  do  so.  As  this 
action  was  brought  under  the  provisions  of 
the  Constitution  and  statutes,  it  was  not 
required  of  appellant  to  allege  and  prove 
that  Smith  did  not  know  of  th«  defects  in 
the  roof  and  the  dangers  incident  thereto; 
but  it  devolved  upon  appellee  to  allege  and 
prove  that  he  did  know,  not  only  of  the  de- 
fects, but  also  of  the  dangers  likely  to  re- 
sult therefrom. 

In  the  case  of  Lexington  &  C.  County 
Min.  Co.  V.  Stephens,  104  Ky.  508,  47  S.  W. 
323,  the  court,  after  discussing  the  princi- 
ple applicable  to  an  action  brought  for  per- 
sonal injuries  when  death  did  not  ensue, 
said :  "But  it  must  also*  be  remembered ' 
that  a  recovery  in  such  cases  is  authorized 
by  the  common  law,  and  that  at  common 
law  no  recovery  can  be  had  for  injuries  re- 
sulting in  the  immediate  death  of  the  per- 
son injured.  The  right  to  recover  in  case 
of  death  is  authorized  by  the  Constitu- 
tion and  statutes  enacted  by  the  legislature, 
which  give  an  absolute  righig  to  recover 
where  death  ensues  from  the  negligence  or 
wrongful  act  of  the  defendant,  and  it  will 
be  observed  that  the  statute  makes  no  refer- 
ence to  the  knowledge  or  contributory  neg- 
ligence of  the  decedent;  and,  while  it  may 
be  true  that  the  administrator  or  heir 
would  not  be  allowed  to  recover  in  a  case 
where  the  decedent  had  knowledge  of  the 
danger  or  risk  he  was  about  to  incur,  yet 
such  negligence  is  matter  of  defense,  and, 
to  be  made  available,  must  be  pleaded  and 
proved  by  the  defendant.  Any  other  con- 
struction of  the  law  would,  in  effect,  make 
it  a  dead  letter,  for  the  reason  that,  the  in- 
jured party  being  dead,  it  would  be  im- 
possible to  prove  that  he  was  not  aware  of 
the  danger,  or  that  he  could  not,  with  rea- 
sonable diligence,  have  ascertained  the  dan- 
ger." I  have  shown  from  the  record  that 
appellee's  mine  in  which  Smith  was  em- 
ployed to  labor  was  defective  and  danger- 
ous; that  he  lost  his  life  by  reason  there- 
of; that  it  was  the  duty  of  appellant  to 
make  the  place  where  Smith  was  injured 
reasonably  safe,  and  to  use  ordinary  care  to 
keep  it  so;  that  it  was  not  the  duty  of 
Smith  to  do  this,  but  this  duty  was  assigned 
to  the  bank  boss  and  the  loaders,  and  they 
utterly  failed  to  perform  their  duty  in  this 
respect. 

The  only  question  left  is  as  to  the  con- 
tributory negligence  of  Smith.  There  is  no 
proof  that  he  was  negligent,  except  a  few 
of  the  witnesses  assume  thc^t  he  knew  of  the 
defects  in  the  roof,  because,  in  their  opinion, 
the  defects  were  patent.  There  was  not  the 
slightest  intimation  that  Smith  had  any  ex- 
perience or  knowledge  in  examining  the  roof 
of  mines  for  the  purpose  of  ascertaining  de- 
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fects  and  securing  them  with  props.  Ho 
was  an  experienced  machine  man.  The 
question  of  the  contributory  negligence  of 
Smith,  barring  a  recovery,  should  unques- 
tionably have  been  submitted  to  the  jury, 
and  the  court  erred  in  refusing  to  do  this. 
The  case  of  Ashland  Coal  &  I.  R.  Co.  v.  Wal- 
lace, supra,  was  one  where  the  facts  were 
very  similar  to  the  case  at  bar.  It  appears 
that  in  that  case  the  person  injured  was 
an  experienced  miner,  and  was,  at  the  time 
of  his  injuries,  laying  track  in  an  entry  of 
the  mine.  In  that  case  the  court  said:  "In 
actions  like  this,  questions  of  negligence  are 
for  the  jury  to  determine.  The  ordinary 
care  which  parties  are  required  to  use  in  the 
discharge  of  their  respective  duties  varies 
so  much  with  the  situation  of  the  parties 
and  the  circumstances  of  each  particular 
case  that  the  policy  of  the  law  to  relegate 
these  questions  to  juries  has  been  long  set- 
tled. The  application  of  these  rules  of  law 
to  this  case  clearly  authorizes  its  submis- 
sion to  the  jury.  The  testimony  does  not 
present  a  record  where  all  reasonable  men 
must  draw  the  inference  either  that  the 
plaintiff  was  guilty  of,  or  that  the  defend- 
ant was  free  from,  negligence.  Ihe  testi- 
mony is  conflicting.  It  is  probable  that,  if 
the  mine  owner  in  this  case  had  sent  an  ex- 
perienced, suitable,  and  competent  person 
after  the  removal  of  the  coal  by  Harris  on 
Saturday  evening,  to  inspect  the  roof  of  this 
entry  at  that  place,  the  defects  would  have 
been  discovered  and  remedied ;  and  as  to  the 
contributory  negligence  oi  decedent  which  is 
complained  of,  in  view  of  the  fact  that  he 
was  primarily  employed  as  a  track  layer  by 
the  day, — at  $1  a  day, — and  it  not  bein*;  his 
special  duty  to  see  after  the  safety  of  the 
roof  of  the  entry,  we  think  he  had  a  right  to 
presume  that  the  defendant  had  inspected 
and  knew  the  roof  from  which  this  coal 
had  been  so  recently  removed  to  be  reason- 
ably safe.  This  work  was  performed  in 
dark  passages  in  the  earth,  with  no  light  to 
guide  decedent  except  the  flickering  rays  of 
the  small  lamp  in  his  hat,  which  rendered  it 
specially  difficult  for  him  to  have  noted  oth-  ' 
er  than  obvious  defects.''  See  also  the  cases 
of  Crabtree  Coal  Min.  Co.  v.  Sample,  24  Ky. 
L.  Rep.  1703,  72  S.  W.  24,  and  McFarland 
V.  Harbison  &  W.  Co.  26  Ky.  L.  Rep.  740, 
82  S.  W.  430. 

In  view  of  the  facts  stated  and  the  au- 
thorities cited,  I  am  compelled  to  dissent 
from  the  opinion  of  the  court,  delivered  in 
this  case. 

A  petition  for  rehearing  having  been  filed, 
Hobson,  J.,  on  December  17,  1909,  handed 
down  the  following  response: 

When  this  c^oe  was  pending  before  us  on 
appeal,  the  transcript  was  read  by  five  of 


1276 


KENTUCKY  COUBT  OF  APPEALS. 


Dec^ 


the  seven  judges,  and  the  case  most  thor- 
oughly discussed  on  several  occasions  in 
consultation  before  the  opinion  was  ren- 
dered, after  which  a  majority  of  the  court 
reached  the  conclusion  that  the  judgment 
awarding  a  peremptory  instruction  to  the 
jury  to  find  for  the  defendant  should  be  af- 
firmed. 

On  the  petition  for  a  rehearing,  the  tran- 
script has  been  re-read  by  two  of  the  judges^ 
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and  all  of  the  material  parts  of  the  evidence 
read  in  consultation  to  the  whole  courts  and 
we  have  again  thoroughly  discussed  and 
considered  the  question  involved,  and  we 
still  think  the  original  opinion  contains  a 
correct  expedition  of  the  law  governing  the 
case,  under  all  the  facts,  as  shown  in  the 
transcript. 

The  petition   for    rehearing   is   therefore 
overruled. 


INDEX   TO   NOTEa 


(The  Index  to  Cases  follows  this.) 


Aeeommodatloit  paper* 

See  Bills  amo  Notbs. 

Aceountliiv. 

Right  of  policy  bolder  to  an  accounting 
by  insurer  550 

Action  or  suit* 

Wben  action  base^l  on  serrice  by  pub- 
lication deemed  commenced  for  pur- 
pose  of  statute  of  limitations  702 

Right  of  one  whose  property  has  been 
taken    for   public   use   without    con-- 
demnation    proceedings    to   maintain 
action  for  compensation,  or  for  ,per- 
manent   damages  968 

Ademption. 

Of  legacy,  see  Wills. 

Admiralty. 

Right  to  Interest  on  unliquidated  dam* 
ages  7,      80 

AdmlMion. 

Conclusiveness  of  judicial  admission  as 
to  strangers  827 

Alienation. 

Restraint  on,  ss  repugnant  to  fee,  see 
Wills. 

Allnaony. 

See  DiYOBCB. 

Animals. 

See  also  Hoasvs. 

Power  of  municipal  corporation  to  pre- 
vent stock  yards  within  corporate 
limits  122 

Liability  of  railroad  company  for  at- 
tracting animals  running  at  large  to 
its  premises  by  allowing  freight  or 
waste  to  remain  exposed  thereon  88 

Right   to   kill    dogs  673 

Appeal  and  error. 

Review  by  appellate  court  of  ruling  of 
the  trial  court  on  motion  to 
grant  a  new  trial  in  action  for 
bodily  injuries  on  ground  of  in- 
adequacy of  damages  awarded  130 
Affirming  order  granting  new  trial  131 
Affirming  decision  of   lower   court 

refusing  new   trial  131 

Reversing    order    of    trial     court 
granting  a  new  trial  133 
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Reversal  for  refusal  to  grant  new 

trial 
Miscellaneous 
Right  to  review  of  order  granting  or 
denying    motion    for    inspection   'of 
books  or  papers,  apart  from  an  ap- 
peal from  final  Judgment 

Arbitration. 

As  condition  precedent  to  action  on  In- 
surance policy 

Arrest. 

Liability  of  master  for  arrest  or  false 
imprisonment  by  servant  employed  as 
detective,   policeman,   or  watchman 


183 
184 


516 


104 


88 


Ansanlt. 

Internal    hemorrhage    as 
statutory  wounding 


evidence    of 


965 


For  public   improvements,   see   Public 

IlCPBOVBMBNTS. 

AsslirnnKent. 

Constitutionality  of  statute  restricting 
right  to  assign  salary  or  wages  1108 

■ 

Assnnapsit. 

Right  of  executor  or  administrator  to 
recover  back  from  creditor  excessive 
payments  made  under  the  mistaken 
belief  that  estate  was  insolvent  440 

Right  of  one  whose  property  has  been 
taken  for  public  use  without  his  con- 
sent and  without  condemnation  pro- 
ceedings to  maintain  action  for  com- 
pensation 968 

Right  of  one  who  pays  invalid  tax  In 
order  to  obtain  discount,  to  recover 
amount  paid  1045 

Amnnaption  of  rislc. 

See  Masteb  and  Ssbvant. 

Attorneys. 

Right  of  attorney  to  purchase  subject- 
matter  of  litigation  or  retainer  from 
client  and  his  duty  in  relation  there- 
to 723 

Attorneys'  fees. 

As  part  of  compensatory  damages  re- 
coverable in  an  action  for  tort  761 

Yalidlty  of  statutory  provision  for,  in 
proceedings  involving  collection  of 
taxes  or  special  assessments  1062 
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Attractive   nvlMince. 

Liability  of  railroad  company  for  at- 
tracting animals  running  at  large  to 
Its  premises  by  allowing  freight  or 
waste  to  remain  exposed  thereon 


83 


Automobile*. 

Liability    for    collision    of    automobile 
with  bicyclist  944 


6 


Power  of  bank  offlcer  to  bind  bank  by 
agreement    varying    the    liability    of 
parties    to    commercial    paper    from 
that  imported  on  its  face 
Power  of  bank  offlcer  to  bind  bank  by 
agreement  that  liability  of  par- 
ty to  commercial  paper  shall  not 
be  enforced 
Agreement  that  no  liability  will  be 

incurred 
Agreement   to   release  a   party   to 

a  note  from  existing  liability 
Admissibility  of  parol  evidence  to 
prove   the   agreement 
Right  of  bank  to  set  off  its  own  claim 
against  a,  deposit  which  by  an  agree- 
ment invalid  as  against  the  trustee 
in  bankruptcy  It  had  undertaken  to 
hold   as   a  fund  for  creditors 


363 


Bailment. 

Liability  of  bailee  for  interest 
Liability  of  hirer  for  injury  to  horse 
while  being  used  for  a  purpose  other 
than  that  for  which  it  was  hired        1106 


Banlcrnptcy. 

Is  state  court's  Jurisdiction  of  cred- 
itor's attack  on  preference  ousted  by 
bankruptcy  proceedings  commenced 
more  than  four  months  after  prefer- 
ence 

Promise  to  pay  a  fixed  sum  condi- 
tional upon  exercise  of  an  option  by 
promisee,  the  time  f'ir  which  had  not 
expired  at  the  time  of  bankruptcy,  as 
basis  of  provable  claim 

Does  the  fact  that  a  bank  has,  by  an 
agreement  invalid  as  against  the 
trustee  in  bankruptcy,  undertaken  to 
hold  the  bankrupt's  deposit  as  a  fund 
for  creditors,  prevent  it  from  setting 
off  deposit  against  Its  own  claim 

When  win  discharge  of  principal  in 
bankruptcy  release  surety  on  a  bond 
given  by  the  principal  in  an  action 
at  law 

Fraud  In  preventing  collection  of  claim 
as  excepting  it  from  discharge  in 
bankruptcy 


849 


484 


234 


423 


511 


501 


501 


502 


503 


484 


Bicycle. 

Liability    for    collision    of    automobile 
with  bicyclist  044 

Bllln  aiiA  notes. 

Implied  or  apparent  authority  of  agent 
to  take  note  payable  to  himself  341 

Relief  from  mistake  of  law  as  to  effect 
of  830 
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Effect  of  fraudulent  reissue  of  bill  or 

note  which  has  been  paid  106C 

Rights  inter  ae  of  accommodation  par- 
ties to  commercial  paper  1039 
Accommodation   parties   aa   cosur- 
eties 1042 
Distinction  between  notes  and  bills 

of  exchange  1044 

Where  indorser  receives  portion  of 

the  proceeds  1044 

Change  in  order  of  names  on  paper 

given  in  renewal  1044 

Where  each  party  has  paid  a  por- 
tion of  the  money  1044 
Knowledge  that  paper  was  accom- 
modation paper  1044 
Effect  of  statute  of  frauds  1045 
Admissibility  of  parol  evidence  1045 
Breach  of  parol  warranty  as  defense  to 
an  action  between  original  parties  on 
note  for  purchase  price  of  chattel         267 
Admissibility  of  parol  evidence,  as  be- 
tween indorser  and  indorsee,  that  un- 
restricted    indorsement     was     made 
merely  to  transfer  title  to  tiie  owner    530 

Bills  of  excbanar^. 

See  Bills  and  Notes. 

Bona  flde  pnrcbaser. 

Who  are  bona  fide  purchasers  against 
whom  reformation  cannot  be  had  010 

Bonds. 

Right  to  Interest  on  official  bonds  11 

Relief  from  mistake  of  law  as  to  effect 
of  804,    828 

Liability  of  public  officer  to  sureties 
of  another  public  offlcer  for  loss  sus- 
tained by  them  through  former's  neg- 
lect to  require  proper  settlement  of 
accounts  115 

Effect  upon  bond  conditioned  for  fidel- 
ity of  employee  or  agent,  of  a  change 
in  the  latter's  field  of  operation  or 
the  nature  of  his  duties  4G3 

Brldflre. 

Applicability,  as  between  master  and 
servant,  of  maxim  Res  ipea  loquitur, 
to  fall  of  bridge  591 

Liability  for  damming  back  water  of 
stream  by  bridge  156 

Duty  to  light  highway  bridge  946 

Brokers. 

Right  of  principal  to  recover  from  brok- 
er or  other  agent  commissions  which 
latter  received  from  other  party  to 
the  contract  952 

Balldlngr  restrictions. 

See  Covenants  and  Conditions. 

Cancelation  of  Instrnments. 

Mistake  of  law  as  to  effect  of  Instru- 
ment as  ground  of  785 

Carriers. 

As  to  matters  affecting  Interstate  com* 
merce,  see  Commbbcb. 
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Bight  to  interest  on  claim  against  com- 
mon carriers  17, 

Bights  of  one  going  to  station  to  de- 
posit baggage 

Doty  to  traveler  on  wrong  train 
through  bis  own  mistake 

Duty  of  carrier  to  one  who  goes  upon  a 
train  to  assist  a  passenger 

Action  of  public  authorities  under  po- 
lice power  as  defense  to  carrier  for 
delay  or  nondelivery  of  freight 

Effect  of  shipping  contract  limiting 
carrier's  common-law  liability,  signed 
under  compulsion 

Effect  of  limitation  of  liability  in  re- 
ceipt prepared  by  shipper 

Power  to  compel  railroad  to  build,  main- 
tain, or  connect  with,  side  tracks  for 
accommodation  of  shippers 

Clersrymeii. 

What  words  uttered  concerning  clergy- 
man are  actionable  per  86 

Club. 

Jurisdiction  of  equity,  on  the  ground 
of  preventing  a  multiplicity  of  suits, 
to  enforce  liability  of  members  of  a 
club  or  corporation 

Collision. 

Right  to  interest  on  unliquidated  dam- 
ages 7, 

Commerce. 

Does  transportation  between  points  in 
same  state  over-  a  route  part  of 
which  is  In  another  state  consti- 
,  tute  Interstate  commerce 

Railroad  companies 
Telegraph   companies 
High  seas  and  navigable  waters 
Validity    of    stipulation    limiting    car- 
rier's liability  to  agreed  valuation  as 
affected  by  the  Hepburn  Act 
Power  of  state  court  to  pass  upon  in- 
terstate rates 
License  or  occupation  tax  on  liawkers 
and    peddlers,    and    persons    en- 
gaged   in    soliciting    orders    by 
sample  or  otherwise,  as  a  viola- 
tion of  the  commerce  clause 
Discrimination     against     manufac- 
tures or  products  of  other  states 
Validity   as  an   exercise   of   police 

power 
Interstate  character  of  transaction 
as  affected  by  delivery  through 
agent 

As    affected    by    shipment    in 
bulk   to  agent 
F^le  of  picture  frame  as  Incidental 
to  transaction  protected  by  com- 
merce clause 

Compromliie  and  nettlement. 

Authority  of  pledgee  to  compromise  ob- 
ligations  held   as  collateral   security 
Relief   from   mistake   as   to 


82 
811 
611 
773 

180 

687 
645 

1013 


152 


743 


80 


985 
985 
987 
988 


293 


108 


265 
265 
265 

265 
265 

2G6 


080 
841 


Conflict  of  laws. 

Law    governing    liability 
company 
28  L.R.A.(N.S.) 


of    telegraph 


400 


Law  governing  validity  of  marriage  753 
Action  to  recover  instalments  of  ali- 
mony accruing  under  a  decree  ren- 
dered in  another  state  1068 
Prosecution  for  receiving  stolen  prop- 
erty, where  property  was  stolen  in 
foreign  state  or  country  750 

Consideration. 

See   CoMTBACTS. 

Constitutional  la-vr. 

Validity  of  statutory  provision  for  at- 
torneys* fees  in  proceedings  involving 
collections  of  taxes  or  special  assess- 
ments 1062 

Constitutionality  of  assessment  for  im- 
provements by  front-foot  rule  1135 

Power  to  compel  railroad  to  build, 
maintain,  or  connect  with  sidetracks 
for  accommodation  of  shippers  1013 

Constitutionality  of  statute  restricting 
right  to  assign  salary  or  wages  1108 

Contracts. 

Of  employment,  see  Masteb  and  Sebv- 

ANT. 

Relief  from  mistake  of  law  as  to  effect 

of   contract  837 

Right  of  action  for  damages  for  indu- 
cing breach  of  contract  615 
Promise  of  additional  compensation  for 
completing    an     executory     contract 
other  than  for  the  payment  of  money     450 
Statute  of  frauds  as   affecting  accom- 
modation   Indorser                                    1045 
Statute   of   frauds    as    affecting   parol 

variation  of  instrument  876 

Written  authority  to  agent  to  contract 
for  sale  of  property  as  dispenp'*^g 
with  necessity  that  contract  of  sale 
itself  be  in  writing  738 

Who  must  sign  note  or  memorandum  of 
executory  contract  for  the  sale 
of  real  property  or  chattels  with- 
in the  statute  of  frauds  680 
Not    necessary    that    both    parties 

sign  681 

View  that  "party  to  be  charged"  is 
the  party  sought  to  be  charged 
In  the  suit  689 

View  that  "party  to  be  charged'*  is 

the  vendor  or  owner,  as  such         691 
Statutes  not  employing  the  phrase, 

"party  to  be  charged'*  692 

Who  may  enforce  contract  694 

Vendor     who     did     not     sign 

against  vendee  who  did     604 
Contracts  as  to  real  prop- 
erty 604 
Contracts     for     sale     of 
goods  695 
Vendee     who     did     not     sign 

against  vendor  who  did     606 
Contracts  as  to  real  prop- 
erty 696 
Contracts     for     sale     of 
goods  608 
Vendor  who  did  sign   against 

vendee   who   did   not  690 

Contracts  as  to  real  prop- 
erty 690 
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Contracts    for     sale     of 
goods  701 

Vendee  who  did  sign  against 

vendor  who   did   not        701 
Bight  to  interest  on  unliquidated  dam- 
ages for  breach  of  contract  24,       82 
Validity  of  contract  to  furnish  a  patient 

medical  services  for  life.  1112 

Is  premise  by  a  third  party  to  pay 
claim  arising  out  of  performance  of 
contract  between  two  other  persons 
tainted  by  the  illegality  of  that  con- 
tract 990 

Corporations. 

See  also  Banks. 

As  to  corporate  taxation,  see  Taxes. 

Jurisdiction  of  equity,  on  the  ground  of 
preventing  a  multiplicity  of  suits,  to 
enforce  liability  of  members  of  a  club 
or  corporation  743 

Bight  of  Infant  to  rescind  purchase  of 
corporate   stock  128 

Liability  of  officers  or  promoters  to  one 
who  purchases  stock  from  an  individ- 
ual in  reliance  on  a  prospectus  issued 
to  induce  parchase  of  treasury  stock    860 

Corpus  delicti* 

See   Labcbnt. 

Costs  and  fee». 

Attorney's  fees  as  part  of  compensa- 
tory damages  recoverable  In  action 
for  tort  761 

Counties. 

Power  of  legislature  to  authorise  coun- 
ties to  build,  purchase,  or  operate 
railroad  as  affected  by  restrictions  on 
power  to  aid  private  enterprises  412 

Courts. 

See  also  Bankruptcy  ;  Equitt. 
Power  of  state  court  to  pass  on  inter- 
state rates  108 

Covenants  and  conditions. 

Right  to  enforcement  of  restrictive  cov- 
enant as  affected  by  change  in 
nelRhborhood  706 

Inapplicability  of  doctrine  in  law    707 
Change  due   to   act   or   default   of 
complainant  or  his  predeces- 
sor 707 
In  general  707 
Failure  to  carry  out  scheme        709 
In  general                                 709 
What  smounts  to                    709 
What  does  not  amount  to     709 
Acquiescence  in  violations  of 

restriction  710 

Generally  710 

As  affected  by  materiality 

of  violation  711 

Where     other     violations 
not    Injurious    to    com- 
plainant 712 
Under  what  circumstances 

a  bar  712 

Under  what  circumstances 
not  a  bar  713 
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Change  due  to  other  causes 

715 

In  general 

715 

Under   what   clrcomstanoes  a 

bar 

716 

Under  what  circumstancfs  not 

a  bar 

718 

Generally 

718 

Where     restriction     still 

beneficial 

719 

Criminal  law. 

See  also  Homicidb;  Intozicatino 
LIQUOBS;  Labcbnt;  Sbabch  Wab- 
bant;  Wounding. 

Conclusiveness  of  plea  of  guilty  in  sob- 
sequent  civil  action  328 


Bight  to  interest  on  unliquidated  dam* 
ages  1 

Interference  with  access  to  highwsy 
from  the  part  of  parcel  not  taken  by 
the  taking  of  another  part  as  ele- 
ment of  damages  in  condemnation      385 

Counsel  fees  and  other  expenses  of 
bringing  suit  as  part  of  compensa- 
tory damages  recoverable  In  an  action 
for  tort  761 

Measure  of  damages  for  Injury  to,  or  de- 
straction  of,  trees  or  shrubbery  not 
valuable  for  their  timber  or  firewood    757 

Death. 

As  to  presumption  of,  see  Evidbncb. 
Bffect  of  deed  to  a  deceased  person  405 

Bight  to  interest  on   damages  for  72 

Debt  limit. 

See  Municipal  Cobpobations. 

Deeds. 

As  to  tax  deed,  see  Taxss. 

Belief  from  mistake  of  law  as  to  effect 
of  801,     818 

Bffect  of  deed  to  a  deceased  person         405 

Effect  of  one  spouse  joining  in  the  exe- 
cution of  the  other's  deed  or  mort- 
gage, to  convey  the  former's  sepsrate 
property  included  therein  289 

Validity  of  limitation  upon  power  of 
alienation  imposed  upon  grant  or  de- 
vise of  equitable  estate  to  married 
woman  426 

Dentand. 

As  a  condition  of  action  to  recover 
money  collected  by  an  agent  626 

As  a  condition  of  right  to  reformation 
for  mistake  of  law  as  to  effect  of  In- 
strument 913 

Dismissal  and  discontfnnancc. 

See  Eminent  Domain. 

Divorce. 

Action  to  recover  instalments  of  ali- 
mony accruing  under  a  decree  ren- 
dered in  another  state  1068 

Character  of  residence  essential  to  give 
Jurisdiction  in  divorce  proceedings        992 

Dovs* 

See  Animals. 
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Domlcll  and  residence. 

Character  of,  essential  to  give  Juris- 
diction in  divorce  proceedings  902 

Ooable  tax* 

See  Tajleb, 

Dnremi. 

Right  of  one  who  pays  invalid  tax  for 
purpose  of  obtaining  discount,  to  re- 
cover amount   paid  1045 

Effect  of  shipping  contract  limiting 
carrier's  common  law  liability  signed 
under  compulsion  637 

Eauenients. 

Right  of  purchaser  of  property  accord- 
ing to  plat  to  easements  in  streets 
or  ways  indicated  thereon,  other  than 
those  on  which  his  property  abuts         1024 

Blectlon. 

See  Wills. 

Elfect  of  loss  or  destruction  of  registry 
lists  089 

Does  marking  some  but  not  all  of  the 
candidates  on  a  party  ticket  defeat 
the  effect  of  marking  under  the  party 
emblem  as  a  vote  for  the  omitted  can- 
didates, where  no  votes  where  cast 
for  their  opponents  461 

Electricity. 

Liability  of  physician  for  injuries  re- 
sulting from  electrical  or  X-ray  treat- 
ment 262 

Liability  of  electric  railway  for  injury 
to  trespasser  or  licensee  from  exposed 
third   raU  08 


Bntlnent  domain. 

As  to  measure  of  damages  in,  see  Dam- 
ages. 
Right  of  condemning  party  to  dismiss 
condemnation       proceedings       after 
award  or  verdict  and  before  confirma- 
tion or  Judgment 
Right  of  one  whose  property  has  been 
taken  for  public  use  without  his 
consent  and  without  condemna- 
tion proceedings,  to  maintain  ac- 
tion for  compensation  or  for  per- 
manent damages 
Legal  remedies 
Equitable  remedies 
Statutory   remedy   as  exclusive   of 
action  for  compensation  or  per- 
manent damages 

Bqnlty. 

Relief   from    mistake   of   law   as   to 
effect  of  instrument 
General  rules 

Statement  of  and  application 

generally 
Principles  on   which   relief  is 
granted 
Mistake  of  law   defined 
For  what  mlst-^kes  relief  may  be 
had 
Generally 
28  L.R.A.(N.S.) 


01 


068 
068 
073 


074 


786 
788 

788 

701 
702 

702 
702 


81 


Rule  that  ignorance  or  mistake 

of  law  does  not  excuse     706 
General    statement  of  706 

Construction     of     instru- 
ment 700 
Mistake   or   Ignorance   as 
to   legal   consequences       700 
Rule  that  mistake  of  law  may 
be   cause    for    reforma- 
tion 808 
Generally  808 
Mistake  resulting  in  fail- 
ure to  carry  out  Inten- 
tion 811 
Application  to  particular 
cases  813 
Mistake  as  to  one's  own  legal 
rights,    Interests,    or    rela- 
tions                                           840 
Mistake  as  to  legal  rights,  as 
affecting    compromises    and 
settlements                                841 
Mutuality,   as   affecting   igno- 
rance or  mistake  of  law     844 
General  rules                          844 
Application  in  particular 
cases  847 
Mistake    superinduced    or   ac- 
companied by  fraud  or 
inequitable   conduct           851 
General  rules  851 
Fraud  853 
Inequitable  conduct               858 
Bffect  of  character  of  the  act 
or    Instrument    on    re- 
formability  8C4 
Void  acts  or  instruments     864 
Voluntary  acts  or  instru- 
ments 867 
Wills  870 
Contracts  with   reference 

to  homesteads  872 

Contracts  of  married  wo- 
men 873 
Statutes  of  frauds  as  affecting  pa- 
rol variation  876 
The  general  rule  876 
Rule  that  mistake  and  fraud 

create  admissibility  877 

Generally  877 

Application  to  particular 
cases  870 

Rule   permitting  taking   from 
but  not  adding  to  con- 
tract 870 
Generally  870 
Application   to   particular 
cases  881 
Collateral    oral    contracts  882 
Effect  of  negligence  accompanying 

mlstoke  882 

General  rules  8S2 

Necessity    that    negllp^ence    be 

detrimental   to  other   party     883 

Ability  to  ascertain  real  facts     884 

Obligation  to  disclose  880 

Delay  In  seeking  relief  887 

Generally  887 

Application    to    insurance 

contracts  80Q 
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Waiver,  confirmation  801 

By  acquiescence  891 

By  attempt  to  enforce  893 

Eemedies  ^94 

General    rules  894 

Wliat  courts  have  jurisdiction     896 
llie   relief  srranted  896 

Generally  896 

Injunction  898 

Reformation  and  enforce- 
ment 898 
Reformation  or  rescission     900 
Keeping  alive  or  reinstat- 
ing   encumbrances  904 
Contracts      and      instruments 

subject  to  reformation      905 

Generally  905 

Judicial  and  official  sales     906 

Who   may  assert   mistake  907 

Against   whom    relief   will   be 

granted  907 

General  rules  907 

Who    ai-e    innocent    pur- 
chasers       for        value 
-  against  whom  reforma- 
tlo9  cannot  be  had  910 

Necessity  that  injury  be  sub- 
stantial 911 
Bffect  of  adequate  remedy  at 

law  012 

Demand  for  reformation  913 

Pleadings  913 

Proof  015 

Nature  of  915 

Burden  of  916 

Cogency  of  917 

Agreement  for  support  as  basis  of  equi- 
table lien  007 
Equitable  remedies  available  to  one 
whose  property  has  been  taken  for 
public  use  without  his  consent  and 
without  condemnation  proceedings  073 
Jurisdiction  of  equity,  on  the  ground 
of  preventing  a  multiplicity  of  suits, 
to  enforce  liability  of  members  of  a 
club  or  corporation  743 

Eiitoppel. 

Effect  of  fraudulent  reissue  of  bill  or 
note  which  has  been  paid  1066 


Bvldence. 

As  to  competency  of  witnesses  in  gen- 
eral,  see  Witnesses. 

Conclusiveness  of  Judicial  admission  as 
to   strangers 

Burden  of  proof  in  suit  for  relief  from 
mistake  of  law  as  to  eflPect  of  instru- 
ment 

Necessity  of  inquiry  to  raise  presump- 
tion of  death  from  seven  years'  ab- 
sence 

Statute  of  frauds  as  affecting  parol  var- 
iation of  Instrument 

Cogency  of  proof  in  suit  for  relief 
from  mistake  of  law  as  to  effect  of 
instrument 

Admissibility,  upon  issue  of  forgery,  of 
declarations  out  of  court  by   person 
whose  name  Is  charged  to  have  been 
forged 
28  L.R.A.(N.S.) 
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876 


017 


Evidentiary  force  of  circumstance  that 
one  benefited  by  a  will  was  the 
draftsman  thereof,  or  was  active  in 
procuring  its  execution 

Applicability  of  rule  ret  tpsa  loquitur 
in  action  for  personal  injuries  from 
defects  in  articles  manufactured  or 
sold  by  the  defendant 

Applicability,  as  between  master  and 
servant,  of  maxim,  Res  ipsa  loquitur, 
to  fall  of  bridge 

Applicability,  as  between  master  and 
servant,  of  maxim,  Ites  ipsa  loquitur, 
to   fall  of  scaffold 

Admissibility  of  parol  evidence,  as  be- 
tv/een  indorser  and  Indorsee,  that  un- 
restricted indorsement  was  made 
merely  to  transfer  title  to  the  own- 
er 

Admissibility  of  parol  evidence  as  to 
liability  of  accommodation  parties 
inter  se 

Admissibility  of  extrinsic  evidence  to 
show  that  instrument,  on  its  face  a 
will,  was  not  intended  as  such 

Exccntora  and  administratom. 

Right  of  executor  or  administrator  to 
recover  back  from  creditor  excessive 
payments  made  under  the   mistaken 
belief  that  estate  was  solvent 
Items  and  amounts  allowable  as  funeral 
expenses   against   deceased's   es- 
tate 
Mourning  apparel 
Burial  lot 

Monument  or  tombstone 
Amount   allowable 
Tombstones 
Burial  lots 
Miscellaneous 
Insolvent   estates 


270 


949 


Wl 


586 


530 


1045 


417 


440 


572 
5T2 
572 
672 
573 
574 
574 
574 
575 
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Bxploslona  and  exploafvea. 

Liability  of  master  for  Injuries  due  to 
explosion  of  dynamite  by  lightning      1260 

False  Imprisonment. 

Liability  of  master  for  arrest  or  false 
Imprisonment  by  servant  employed 
as  detective,  ppliceman,  or  watchman      SB 

Forelgrn   Jndflrments. 

See  JUDGMBNTS. 

Forfeiture. 

See  MiNiSs. 

Forvery. 

Admissibility,  upon  issue  of  forgery,  of 
declarations  out  of  court  by  person 
whose  name  is  charged  to  have  been 
forged  240 

Fraud. 

See  also  Bankruptcy. 

As  to  relations  between  attorney  and 
client,  see  Attok?»eys. 

May  fraud  be  predicated  of  misstate- 
ment as  to  title  to  real  proper- 
ty SOS 
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Executed  contracts  202 

False  statement  Is  made  with 

knowledge  of  Its  falsit3%  or 

without  regard  to  its  truth 

or  falsity  202 

False  statements  honestly   or 

mistakenly   made  204 

Where  fraudulent  representa- 
tion Is  made  hy  a  person 
without  interest  206 

Expression  of  opinion  206 

Silence  as  to,  or  concealment 
of,  defects  in  title  207 

Executory    contracts  208 

Necessity  of  exercising  diligence  to 

discover  truth  of  representation     2t)0 
As  aflPected  by  the  nature  of  the 

conveyance  211 

Necessity  that  injury  result  212 

Effect  of  vendee  retaining  posses- 
sion 212 
Effect  of  fraudulent  reissue  of  bill  or 

note  which  has  been  paid  1066 

Right  to  Interest  on  damages  for  fraud 

or    deceit  50 

Is  action  based  on  fraud  governed  by 
statute  of  limitations  applicable  to 
injury  to  property  or  injury  to  per- 
son 353 
Relief  from  mistake  of  law,  accom- 
panied by  fraud,  as  to  effect  of  instru- 
ment                                                          853 

Fraudulent  conveyances. 

1b  failure  to  take  Immediate  possession 
upon  sale  of  chattels  cured  by  taking 
possession  before  attachment  of  the 
particular  right  or  lien  of  the  person 
attacking  the  sale  214 

Front-foot  rale. 

Assessments  for  public  improvements  by 
the  front-foot  rule  1124 


Funeral  expenses. 

Items  and  amounts  allowable  as  fu- 
neral expenses  against  deceased's  es- 
tate 


572 


Guardian  and  ward. 

Power  of  guardian  or  conservator  to 
adeem   legacy 

Kealth. 

Action  of  public  authorities  under  po- 
lice power  as  defense  to  carrier  for 
defay   or  nondelivery  of  freight 


401 


130 


SlflTli-fvays. 

As   to  automobiles,   see   Automobiles. 

Right  of  purchaser  of  property  accord- 
ing to  plat  to  easements  in  streets  or 
ways  Indicated  thereon  other  than 
those   on    which    his   property    abuts  1024 

Duty  to  light  highway  bridge  946 

Right  to  interest  on  damages  from 
change  of  grade  66 

Power  to  compel  railroad  to  establish 
or  maintain  at  its  own  expense  over- 
head or  underground  crossing,  as  af- 
fected by  the  fact  that  the  street  or 
highway  was  opened  subsequently  to 
construction  of  the  railroad  208 

28  L.RJ^.(N.S.) 


Liability  of  abutting  property  owner 
for  injury  caused  by  ice  formed 
from  water  artificially  turned  across 
sidewalk  200 

Power  of  municipality  to  permit  abut- 
ting owners  to  extend  structures  into 
street  875 

Preventive  remedy  of  nonconsenting 
abutting  property  owner  where  use 
of  highway  for  street  railway  is  au- 
thorized by  public  1082 

Does  the  fact  that  one  is  prevented  by 
an  unlawful  obstruction  from  using 
a  highway  cause  him  a  special  dam- 
age which  will  sustain  an  action  by 
him  against  the  wrongdoer  1053 

Liability  of  public  service  company  for  • 
frightening    horses    by    construction 
apparatus  in  street  942 

Homestead. 

Effect  of  mistake  of  law  as  to  contract 
with  reference  to  homestead  as 
ground  of  reformation  872 

Homicide. 

As  affected  by  negligence  or  lack  of  skill 
in  treatment  or  care  of  wound  605 

Death  inflicted  while  defendant  is  vio^ 
la  ting  a   municipal    ordinance  770 

Horses. 

Liability  of  public  service  corporation 
for  frightening  horses  by  construc- 
tion apparatus  in   street  942 

Liability  of  hirer  for  injury  to  horse 
while  being  used  for  a  purpose  other 
than  that  for  which  it  was  hired        1106 

Husband  and  wife. 

Validity  of  limitation  upon  power  of 
alienation  imposed  upon  grant  or  de- 
vise of  equitable  estate  to  married 
woman  426 

Effect  of  mistake  of  law  as  to  contract 
of  married  woman  as  ground  of  ref- 
ormation ■    873 

Effect  of  one  spouse  Joining  In  the  ex- 
ecution of  the  other's  deed  or  mort- 
gage, to  convey  the  former's  separate 
property  included  therein  280 

Ice. 

See  Highways. 

Incompetent  persons. 

Power  of  guardian  or  conservator  to 
adeem  legacy  401 

Infants. 

Right  of  Infant  to  rescind  purchase  of 
corporate    stock  128 

Initials. 

Use  of  initials  Instead  of  Christian 
name  in  publication  of  process  436 

Injunction. 

Right  to  interest  on  Injunction  bond    14,     82 
Right  of  nonconsenting  obutting  owner 
to  injunction  against  use  of  highway 
for  street  railway  authorized  by  pub> 
He  1089 


1284 


INDEX  TO  NOTES. 


Interference  with  one's  use  of  highway 
as  a  special  damage  which  will  svl9- 
tain  an  action  by  him  against  the 
wrongdoer  10S3 

Mistake  of  law  as  to  effect  of  in- 
strument as  ground  of  785 

Bight  of  members  of  organisation  to 
protection  In  use  of  name  which 
their  efforts  have  made  valuable  458 

Innkeepers. 

Duty  of  Innkeeper  as  to  effects  of  one 
who  has  left  without  Intention  of  re- 
turning as  guest  495 

Insurance* 

Relief  from  mistake  of  law  as  to  effect 
of  Insurance  policy  831 

Bight  of  policy  holder  to  an  accounting 
by  Insurer  559 

Liability  for  death  under  policy  Insur- 
ing against  permanent  or  total  dis- 
ability 742 

Liability  to  Indemnify  against  total  dis- 
ability which  results  from  an  Injury 
for  which  an  Independent  Indemnity 
Is  provided  730 

Furnishing  proofs  of  loss  not  under 
oath  as  substantial  compliance  with 
policy  requiring  proofs  under  oath         651 

Effect  of  temporary  condition  which 
ceased  before  loss,  under  general  pro- 
vision against  increase  of  risk,  or 
specific  provision  against  certain  con- 
ditions 593 

Loss  or  destruction  of  books,  Inven- 
tory, etc.,  as  excusing  their  produc- 
tion as  required  by  policy  337 

Arbitration  as  condition  precedent  to 
action  on  insurance  policy  104 

Intereiit. 

As  to  usury,  see  Usdrt. 
Bight  to  Interest  on  unliquidated  dam- 
ages 1 
Work  and  labor  1 
Bailment  6 
Admiralty    and    collision  7 
Bonds  and  undertakings  11 
Official    bonds  11 
Replevin  bond?  12 
Injunction    bonds  14 
Other  bonds  16 
Actions  against  a  common  carrier      17 
Generally  17 
Loss  of   goods  18 
Damage  to  goods  and  stock         19 
Delay   in   delivering  20 
Illinois   cases  21 
Missouri  cases  22 
Tennessee  cases  22 
Texas  cases  22 
Ejection   of   passenger  24 
Contracts  24 
Trover  and  conversion  28 
Generally  28 
Wrongful  levy  36 
Trespass  38 
Personal  property  88 
Realty  39 
Replevin  42 
Sale  49 
28  L.R.A.(N.S.) 


Nondelivery 

4« 

Befuslng  to  accept 

4S 

Warranty,  deceit,  and  fraud 

49 

Fraud  and  deceit 

50 

Eminent  domain 

51 

Generally 

51 

Pennsylvania  cases 

bi 

New  York  cases 

59 

Possession  by  owner 

6: 

Tender  or  deposit  of  mosey 

63 

Other  cases 

64 

Highway, — change  of  grade 

60 

Negligence 

66 

Damages  from  fire 

66 

Injury  to  stock 

68 

Personal  Injuries  and  death 

70 

Personal  Injuries 

70 

Death 

72 

Defective   highways 

73 

Other  Injuries 

73 

Nuisance 

74 

Penal    actions 

74 

Infringement  of  patents 

75 

Water  and  water  courses 

76 

Mplittlng  actions 

78 

Other  actions 

78 

English  cases 

79 

Eminent  domain 

79 

Admiralty  and  collision 

60 

Trover  and  conversion 

81 

Common  carrier 

82 

Contract 

82 

Negligence 

82 

Injunction 

82 

Waste 

82 

Interstate  oomnKeree* 

See  COMMBBCB. 

IntozlcmtlnflT  liquor. 

Mandamus  to  compel  public  officials  to 
enforce  the  liquor  law 

Is  one  who  obtains  liquor  for  and  deliv- 
ers It  to  another,  using  the  letter's 
money,  guilty  of  selling  the  same 


246 


834 


Jndinnents. 

Action  to  recover  instalments  of  all- 
mony  accruing  under  a  decree  ren- 
dered  In  another  state  1088 

Judicial  sale. 

Bight  of  purchaser  of  land  at  Judicial 
sale  to  abatement  of  purchase  price 
for  deficiency  in  quantity  S9S 

Ijaudlord  and  tenant. 

As  to  oil  and  gas  leases,  see  Minks. 
Belief  from  mistake  of  law  as  to  effect 
of  lease  SS6 

Larceny. 

See  also  Bbceivino  Stolkn  Pbopxstt. 

Proof  of  corpus  delicti  in  larceny  536 

What  constitutes  536 

Necessity   of  proving  536 

In   connection  with   confession  536 

Character  and  sufficiency  537 
Evidence  of  oorpu§  aelicti  tending 

to  connect  accused  638 

I^ease. 

See  1«1NDL0BI>  ANp  Tbnaht. 
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Libel  and  slander. 

Applying:  vile  epithets  to  man  85 

What  words  uttered  concerning  clergy- 
man are  actionable  per  »«  162 
Necessity  that  the  piea  of  Justification 
or  privilege  correspond  to  the  words 
imputed  to  the  defendant  by  the  com- 
plaint 651 

License. 

As  affected  by  interstate  commerce,  see 

COMUSRCBL 

Lien. 

See  also  Mortgagjbs. 

Agreement  for  support  in  consideration 
of  conveyance,  as  basis  for  equitable 
lien  607 

Life  contract. 

Validity  of  contract  to  furnish  a  pa- 
tient medical  services  for  life  1112 

Life  tenancy. 

As  to  quantum  of  estate  under  a  devise, 
see  Wills. 

Limitation  of  actions. 

Demand  as  a  condition  of  action  to  re- 
cover money  collected  by  an  agent        626 

When  action  based  on  service  by  pub- 
lication deemed  commenced  702 

Is  action  based  on  fraud  governed  by 
statute  applicable  to  injury  to  prop- 
erty, or  injury  to  the  person  853 

Effect  of  payment  or  acknowledgment 
by  mortgagor  to  toll  statute  as 
against  his  grantee  or  other  person 
holding  interest  in  property  through 
him  160 

Effect  of  running  of  limitation  since 
original  assessment  for  local  improve- 
ment upon  a  reassessment  ordered 
because  of  invalidity  of  original  786 

Live  stoclc* 

See    RAILB0AD8. 

Local  improventents. 

See  Public  Impboykmbxits. 

Location. 

Of  mining  claim,  see  Mines. 

Lov«« 

See  WATXB8. 


allce. 

Right  of  action  for  Inducing  breach  of 
contract  615 

[allclons  prosecution. 

Right  of  one  in  possession  without 
title  to  maintain  an  action  for  ma- 
licious prosecution  for  seizure  of 
property  In  an  action  against  him        380 


To  compel  public  officials  to  enforce  the 
liquor  law  246 

To   compel    exercise   of  the   power   to 
remove  or  suspend  public  officer  194 

28  L.R.A.(N.8.) 


Manufacturers. 

See  NBGUQBNca. 

Marriavo* 

As  to  divorce,  see  Divorcb. 
Law  governing  validity  of 
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Master  and  servant. 

Bond  of  employee,  see  Bonds. 
Constitutionality  of  statute  restricting 

right  to  assign  salary  or  wages  1108 

Right  of  wrongfully  discharged  servant 
to  recover  wages  for  contract  period 
subsequent  to  discharge  577 

Bight   of  servant   to  compensation   in 
case  of  incomplete  performance 
of  his  contract  caused  by  physic- 
al disability  815 
Performance     permanently     inter- 
rupted   by    reason    of    the 
physical    disability    of    the 
servant                                      816 
In  general                                      816 
Abandonment  by   servant    316 
Dismissal   by   master  318 
Servant  released  from  en- 
gagement 318 
Doctrine  of.  the  maritime  law    318 
Performance  temporarily  interrupt- 
ed by  reason  of  the  physical 
disability  of  the  servant         319 
Doctrine  of  common-law  courts     319 
Servant's  rights  in  respect 

of   work   actually   done    310 
Servant's  rights  In  respect 
of    the    period    during 
which  he  was  disabled     319 
Servant     not     bound     to 

make  up  for  lost  time     322 
Servant's  rights  as  affect- 
ed by   specific   stipula- 
tions 822 
Effect    of    specific    statu- 
tory provisions  323 
Doctrine  in  civil-law  jurisdic- 
tions 823 
Scotland                                   323 
Louisiana  324 
Quebec  324 
Effect  of  physical   disability   con- 
sidered    with    reference     to 
circumstances          importing 
fault  on  the  servant's  part     325 
Disability     anticipated     when 

contract  was  made  825 

Disability    caused    by    injury 
sustained  by  reason  of  the 
servant's  own   negligence         826 
Duty  of  servant  to   resume  work 

after  removal  of  his  disability         825 
Master's  right  of  recoupment  for 
damage     caused     by     servant's 
death  or  disability  326 

Liability  of  master  for  arrest  or  false 
imprisonment  by  servant  employed 
as  detective,  policeman,  or  watchman  88 
Applicability  of  rule  as  to  safe  place 
where  the  conditions  of  work  are 
changing  1266 

Service  by  mail  of  notice  required  by 
employers*  liability  acts  238 
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Liability  of  master  for  injuries  due  to 
the  explosion  of  dynamite  by  light- 
ning 1260 
Applicability  of  maxim  Res  ipsa  loqui- 
tur to  fall  of  bridge  591 
Applicability  of  maxim  Res  ipsa  loqui- 
tur to  fall  of  scaffold                                686 
May  servant  assume  the  risk  of  dan- 
gers created  by  the  master's  neg- 
ligence                                              1215 
Necessity  of  negligence  on  part  of 

master  to  permit  recovery  1216 

Distinction  between   ordinary   and 

extraordinary  risks  1218 

Assumption  of  ordinary   risks  1219 

Assumption  of  extraordinary  risks  1220 
The  two  senses  in  which  the 

term  is  used  1221 

Knowledge  as  an  element  of 
assumption  of  extraordinary 
risks  1222 

Apparently      contrary      state- 
ments as  affected  by  the 
facts  of  the  case  1225 

Basis  of  assumption  of  risk 
of  master's  negligence  1228 

Apparent  modification  of  the  gen- 
eral rule  in  some  states  1231 
Illinois                                           1231 
Michigan  1232 
Utah                                                1233 
West  Virginia                               1234 
Wisconsin  1234 
The  Missouri  doctrine                       1234 
The  North  Carolina  rule  1240 
Statutes  abolishing  or  abrogating 
assumption  of  risk  1242 
Servant's  assumption  of  risk  of   dan- 
gers created  by  the  master's  neg- 
ligence, which  might  have  been 
discovered  by  the  exercise  of  or- 
dinary care  on  the  part  of  the 
servant                                              1250 
Test  in  Federal  court                         1251 
Test  in  Arkansas                                  1252 
Test  in  Minnesota                                1252 
Test  in  Texas                                       1253 
Miscellaneous   tests                              1254 
Assumption  by  train  employee  of  risks 
due  to  defects  in  tracks  or  roadbed      1255 

Mines. 

Is  lessor  entitled  to  declare  forfeiture 
of  oil  and  gas  lease  for  failure  of  the 
lessee  to  market  product  after  com- 
pleting well  950 

Effect  of  excessive  location  of  mining 
claim  1020 

Mliitake. 

Relief  from  mistake  of  law  as  to  ef- 
fect of  instrument  785 

Money  had  and  received. 

See  ASSUMPSIT. 

Mortaraire* 

Relief  from  mistake  of  law  as  to  ef- 
fect of  823 

Effect  of  one  spouse  Joining  in  the  exe- 
cution of  the  other's  deed  or  mort- 
gage to  convey  the  former's  separate 
property   Included   therein  289 

28  L.R.A.(N.S.) 
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Effect  of  payment  or  acknowledgement 
by  mortgagor  to  toll  statute  of  lim- 
itations as  against  his  grantee  or 
other  person  holding  interest  in  prop- 
erty through  him  169 

Effect  of  tender  after  maturity  but  be- 
fore foreclosure  to  discharge  lien  of 
mortgage  9d8 

Mnnlclpal  corporations. 

As  to  powers  and  liability  in  respect  of 
streets  or  highways,  see  Highways. 

Power  of  legislature  to  authorise  coun- 
ties or  other  political  divisions  to 
build,  purchase,  or  operate  railroad  or 
street  railway,  as  affected  by  restric- 
tions on  power  to  aid  private  enter- 
prises 412 

Death  infiicted  while  violating  a  ma- 
nicipal  ordinance  as  homicide  770 

Applicability  In  case  of  injury  to  mu- 
nicipal employee  of  rule  requiring  no- 
tice of  defect  or  notice  of  injury  as 
condition  of  municipal  liability  for 
personal  injury  on  street  or  high- 
way 53S 

As  of  what  time  is  the  assessed  valua- 
tion to  be  taken  for  purposes  of  de- 
termining the  debt  limit  of  a  state  or 
municipality  149 

Power  of  municipal  corporation  to  pre- 
vent stock  yards  within  corporate 
limits  122 

Name. 

See  also  Tradename. 
Use    of    initial*   instead    of    Christian 
name  in  publication  of  process  436 

Nesllvence. 

See  also  various  specific  titles,  e.  g. 
Cabsiebs  ;  Mastee  and  Servant  ; 
Physicians  A2n>  Surgeons. 

As  to  presumption  of  negligence,  see 
Evidence. 

As  affecting  right  to  relief  from  mis- 
take of  law  as  to  effect  of  Instm- 
ment  882 

Right  to  interest  on  damages  from  neg- 
ligence 86,      82 

Applicability  of  rule  res  ipsa  loquitur 
in  action  for  personal  injuries  from 
defects  in  articles  manufactured  or 
sold  by   defendant  M9 

Negrotlable  Instrnments. 

See  Bill  and  Notes. 


New  trial. 

Review  by  appellate  court  of  ruling  of 
trial  court  on  motion  to  grant  a  new 
trial  in  action  for  bodily  injuries  on 
ground  of  inadequacy  of  damages 
awarded  180 


IN'otlce. 

As  condition  of  municipal  liability. 

Municipal  Corporations. 
Service  by   mail  of  notice  requireci  by 

Employer's  Liability  Acts 
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NnlMiiice* 

Interference  with  one's  use  of  a  high- 
way as  a  special  damage  which  will 
sustain  an  action  by  him  against  the 
wrongdoer  1053 

Right   to   Interest   on    recovery   for  74 

Liability  of  railroad  company  for  at- 
tracting animals  running  at  large  to 
its  premises  by  allowing  freight  or 
waste  to  remain   exposed   thereon  83 

Power  of  municipal  corporation  to  pre- 
vent stock  yards  within  corporate 
limits  122 

Offlcen. 

As  to  bonds  of,  see  Bonds. 
As  to  election  of,  see  Elections. 
Mandamus  to  compel  exercise  of  power 
to  remove  or  suspend  public  officer        104 

Oil. 

As  to  oil  and  gas  leases,  see  Minbb. 

Option. 

Rights  of  third  person  Intervening  be- 
tween the  taking  and  exercising  of 
an  option  for  the  purchase  of  real 
property  622 

Partlen. 

Interference  with  one's  use  of  highway 
as  a  special  damage  which  will  sus- 
tain an  action  by  him  against  the 
wrongdoer  1053 

Partition. 

Right  to  partition  among  remainder- 
men pending  life  estate  125 

Partneriil&lp. 

Right  of  one  partner  to  acquire  in- 
dividual claim  against  the  other  619 

Patents. 

Right  to  interest  on  damages  for  in- 
fringement 75 

Payment. 

Payment  to  agent  as  defense  to  an  ac- 
tion by  undisclosed  principal  230 

Peel  diem. 

See  COMHBBCB. 

Physicians  and  snrireons. 

Validity  of  contract  to  furnish  a  pa- 
tient medical  services  for  life  1112 

Liability  of  physician  or  surgeon  for 
failure  to  diagnose  fracture  or  dis- 
location 130 

Liability  of  physician  for  injuries  re- 
sulting from  electrical  or  X-ray  treat- 
ment 262 

Plat. 

Right  of  purchaser  of  property  accord- 
ing to  plat  to  easements  in  streets  or 
ways  indicated  thereon  other  than 
those  on  which  his  property  abuts       1024 


PleadlnflTS. 

In  suit  for  relief  from  mistake  of  law 
as  to  efff^ct  of  instrument 
28  L.R.A.(N»S.) 


913 


Necessity  that  plea  of  justijQcation  or 
privilege  correspond  to  the  words 
imputed  to  the  defendant  by  the  com- 
plaint in  an  action  for  libel  051 

Pledv«    and  collateral  security. 

Authority  of  pledgee  to  compromise  ob- 
ligations held  as  collateral  security       080 

Principal  and  avent. 

Written  authority  to  agent  to  contract 
for  sale  of  property  as  dispensing 
with  necessity  that  contract  of  sale 
itself  be  in  writing  738 

Right    of    principal    to    recover    from 
agent  commissions   which   latter   re- 
ceived from  other  party  to  contract    052 
Implied  or  apparent  authority  of  agent 

to  take  note  payable  to  himself  841 

Right  of  defendant  in  action  by  undis- 
closed principal  to  avail  himself 
of  defenses  that  would  have  been 
available  in  an  action  by  the 
agent  in  his  own  right  on  the 
contract  227 

Defenses  generally  228 

Set-off  229 

Payment  to  agent  280 

Effect  of  notice  of  agency  281 

Demand  as  a  condition  of  action  to  re- 
cover money  collected  by  an  agent       626 

Principal  and  surety. 

See  also   Bonds. 

When  will  discharge  of  principal  in 
bankruptcy  release  surety  on  a  bond 
given  by  the  principal  in  an  action 
at  law  284 

Process. 

See  Wbit  and  Pbocbss. 

Promoters. 

See  Corpobationb. 

Proofs  o<  loss. 

See   iNSURANcn. 

Proximate  cause* 

Liability  of  master  for  injuries  due  to 
explosion  of  dynamite  by  lightning      1260 

Publication. 

Of  process*  see  Wbit  and  Process. 

Public  Improvements. 

May  an  assessment  of  benefits  rest  up- 
on prospective  action  in  completing 
improvement  609 

Validity  of  statutory  provision  for  at- 
torneys* fees  in.  proceedings  Involv- 
ing collections  of  taxes  or  special  as- 
sessments 1062 
Effect  of  running  of  limitation  since  or- 
iginal assessment  upon  a  reassess- 
ment ordered  because  of  invalidity  of 
original  785 
Assessments  for  Improvements  by   the 

front-foot   rule  1124 

The   power   to   impose   special   as- 
sessments 1120 
In  the  abstract  1126 
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The   custodian 

1127 

Nature 

1129 

The  taxing  power 

1129 

The  power  of  eminent  do- 

main 

1130 

The  police  power 

1132 

Distinction  between  taxes  and  as- 

sessments 

1133 

Constitutional    limitations    of    the 

power   of   arbitrary   assess- 

ment 

1135 

The  taxing  power 

1135 

In  general 

1135 

Requirement    that    taxa- 

• 

tion  shall  be  equal 

1136 

Requirement     that    taxa- 

tion shall  be  uniform 

1137 

Requirement    that    taxa- 

tion shall  be  both  equal 

and  uniform 

1138 

Requirement     that    taxa- 

tion shall  be  ad  valor- 

em 

1138 

Requirement     that    taxa- 

tion shall  be  ad  valor- 

em and  imposed  by  uni- 

form rule 

1139 

Requirement    that    taxa- 

tion shall  be  equal,  uni- 

form, and  ad  valorem 

1140 

The  Constitutions  of  Illi- 

nois 

1141 

The       Constitutions       of 

Alabama 

1142 

Review   of  Constitutional 

requirements   of   equal, 

uniform,  and  ad  valor- 

em taxation  in  relation 

to  assessments 

1142 

The    power    of    eminent    do- 

main 

1144 

The  Federal  Constitution 

1144 

Municipal  power 

1149 

Constitutional 

1149 

Statutory 

1150 

The  principles  governing  the  inter- 

position of  the  courts 

1151 

The    necessity    for    an    apportion- 

ment 

1157 

The   legislative   discretion    to   pre- 

scribe rules  of  apportionment 

1158 

The   binding   quality   of   statutory 

rules  of  apportionment 

1160 

'                       In  general 

1160 

The  front-foot  rule 

1161 

The  rule  of  benefits 

1162 

The  ad  valorem  rule 

1165 

Alternative  rules 

1166 

Effect  of  omission  of  legislature  to 

prescribe   a    rule   of   appor- 

tionment 

1166 

Special    benefits    the    justification 

and  foundation  of  local  as- 

sessments 

1168 

Assessments  that  exceed  benefits 

1172 

Equation    of    benefit    and    burden 

to  particular  pieces  of  prop- 

erty 

1175 

The  front-foot  rule  in  the  abstract 

1178 

Squaring?  the  front-foot  rule  with 

the  rile  of  benefits 

1182 

28  L.R.A.(N.S.) 

Failures  of  the  front-foot  role  to 

represent   benefits  119F1 

Rural  lands  1191 

Property   off   the   line  of  im- 
provement 1192 
When  benefits  are  utterly  ig- 
nored 1193 
The  front-foot  rule  as  affected  by 

the  sort  of  improvement       1195 
Improvements  under  the  police 

power  1190 

Improvements    Involving    the 
power  of  eminent  domain      1197 
The  landowner's  right  to  notice  and 

a  hearing  1201 

The   proper   method    of    assessing 

according  to  the  front-foot  rule  1204 
Estoppel  of  landowner  1206 

Public  money. 

Power  of  legislature  to  authorise  coun- 
ties or  other  political  divisions  to 
build,  purchase,  or  operate  railroad 
or  street  railway  as  affected  by  re- 
strictions on  power  to  aid  private  e^^ 
terprlses  412 

Public  service  corporations. 

See  also  Carriebs  ;  Railboads. 
Liability  of,  for  frightening  horses  by 
construction  apparatus  in  street  942 

Railroads. 

As  common  carriers,  see  Cabrivrs. 

As  to  relation  to  employees,  see  Mas- 
ter AND  Servant. 

Power  of  legislature  to  authorise  coun- 
ties or  other  political  divisions  to 
build,  purchase,  or  operate  railroad 
or  street  railway,  as  affected  by  re- 
strictions on  power  to  aid  private 
enterprises  412 

Liability  of  railroad  company  for  at- 
tracting animals  running  at  large,  to 
its  premises,  by  allowing  freight  or 
waste  to  remain  exposed  thereon  83 

Liability  for  killing  or  injuring  one 
who  went  on  railroad  crossing  with- 
out   knowledge   of   its' .  existence  382 

Liability  of  electric  railway  for  injury 
to  trespasser  or  licensee  from  ex- 
posed third  rail  98 

Right  of  one  going  on  railroad  cross- 
ing to  rescue  property  to  recover  for 
injury  846 

Power  to  compel  railroad  to  establish 
or  maintain  at  its  own  expense  over- 
head or  underground  crossing,  as  af- 
fected by  the  fact  that  the  street  or 
highway  is  opened  subsequently  to 
construction    of   railroad.  298 

Real    Property* 

See  also  Covenants  and  Conditions; 
Deeds  ;  Wills. 

Right  to  partition  among  remainder- 
men pending  life  estate  125 

Recelvlngr  stolen  property. 

Where  property  in  question  was  stolen 
in  foreign  state  or  country.  750 


INDEX  TO  NOTES. 


1260 


Reforatatlon  of  Instrnmentii. 

Mistake  of  law  as  to  effect  of  instru- 
ment as  ground  of  785 

Replevin. 

Bight  to   interest  on  replevin  bond  12 

Bight  to  interest  on  value  of  property 
taken  42 

ReiicliiBloii. 

See  Cancblation  of  Instrumkntb. 

Renldence* 

See  DoMiciL  and  Besidbncb. 

Res  Ipsa  loqvltur* 

See  Eyidbncb. 

Salary* 

Constitutionality  of  statute  restricting 
right  to  assign  1108 

Sale. 

Validity  of,  as  against  creditors,  see 
Fbaudulbnt  Conveyances. 

Of  intoxicating  liquors,  see  Intoxicat- 
ing Liquors. 

As  to  personal  injuries  from  defects  in 
articles   sold,   see    Neoligbncb. 

Right  to  interest  on  damages  for  breach 
of  contract  46 

Increasing  price  upon  sale  on  credit  as 
usury  102 

Breach  of  parol  warranty  as  defense 
to  action  between  original  parties  on 
note  for  purchase  price  of  chattel  267 

Seaffold. 

Applicability  as  between  master  and 
servant  of  maxim  Res  ipsa  loquitur 
to  fall  of  scaffold  586 


Seal. 

Belief  from  omission  of  seal 


839 


Searcb  fvarrant. 

Search  warrant  without  an  affidavit  or 
complaint  648 

Set*off  and  connterclalin. 

Right  of  defendant  in  action  by  undis- 
closed principal  to  avail  himself  of 
set-off  against  agent  220 

Sldetraeks. 

Power    to    compel    railroad    to    build, 
,         maintain,  or  connect  with  sidetracks 

for   accommodation  of  shippers  1013 

Side-fvallcs. 

See   HIGHWAT8. 

Specific   perforatance. 

At  instance  of  party  who  did  not  sign, 
against  party  who  did  sign,  contract 
within  statute  of  frauds  694 

Statute  o<  frauds. 

See  C0NTBACT8. 

stock  yards. 

Power  of  municipal  corporation  to  pre- 
yent  stock  yards  within  corporate 
limits  122 

28  L.U.A.(N.S.) 


Street  rallTrays. 

Preventive  remedy  of  nonconsenting 
abutting  owner  where  use  of  high> 
way  for  street  railway  is  authorized 
by  public 

Liability  of,  for  frightening  horses  by 
construction    apparatus   in   street. 

Liability  of  electric  railway  for  injury 
to  trespasser  or  licensee  from  exposed 
third  rail 

Support. 

Agreement  for  support  in  consideration 
of  conveyance  as  basis  for  equitable 
lien 

Taxes. 

As  to  assessments  for  public  improye- 
ments,  see  Public  Improvbmbnts. 

Validity  of  statutory  provision  for  at- 
torneys' fees  in  proceedings  involving 
collections  of  taxes  or  special  assess- 
ments 

Bight  of  one  who  pays  invalid  tax  for 
purpose  of  obtaining  discount  to  re- 
cover amount  paid 

Bight  of  holder  of  tax  deed  to  take  pos- 
session 

Is  property  for  which  no  method  of 
taxation  is  prescribed  subject  to  tax- 
ation under  a  statute  declaring  that 
all  property  not  exempt  shall  be 
taxed  "In  the  manner  provided  by 
this  act" 

Bight  to  be  a  corporation  as  a  fran- 
chise within  constitutional  or  statu- 
tory provisions  subjecting  franchises 
to  taxation  as  property 

Does  taxation  of  the  business  or  oc- 
cupation of  a  public-service  corpora- 
tion, and  the  taxation  of  its  fran- 
chise or  right  to  occupy  the  streets, 
amount  to  double  taxation 

When  is  capital  of  corporation  invested 
in  real  estate  deemed  "employed" 
within  statute  taxing  amount  of  cap- 
ital    stock    employed     within    state 

TelesrapliB. 

Law  governing  liability  of  telegraph 
company 

Transmission  of  message  between  points 
in  same  state  over  a  line  part  of 
which  is  in  another  state  as  inter- 
state commerce 

Applicability  of  stipulation  as  to  re- 
peating telegraph  messages  to  failure 
or  delay  in  transmission  or  delivery 

Telephones. 

Liability  of  telephone  company  for  fail- 
ure to  make  connections  for  subscrib- 
er 


1082 


042 


08 


607 


1062 

1045 
898 


261 


256 


221 


871 


400 


985 


566 


654 


Third  rati. 

Liability  of  electric  railway  for  injury 
to  trespasser  or  licensee  from  ex- 
posed third  rail 

Torts. 

Bight  of  action  for  damages  for  induc- 
ing breach  of  contract 


08 


61S 


I2&0 
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TrRdename. 

Limitation  of  right  to  uae  one's  own 
name  as  a  tradename 

Right  of  members  of  organization  to 
protection  in  use  of  name  which  their 
efforts  have  made  valuable  468 


Trees. 

Measure  of  damages  for  Injury  to  or 
destruction  of  trees  or  shrubbery  not 
valuable  for  timber  or  firewood 


767 


Trespass. 

Bight  to  Interest  on  damages  recover- 
able In  action  for 


88 


Trial. 

Conclusiveness  of  Judicial  admission  as 

to  strangers  827 

Conclusiveness  of  plea  of  guilty  In 
subsequent  civil  action  828 

Trover. 

Bight  to  Interest  on  damages  recover- 
able in  28,  81 

Undue  InflneBoe* 

See  Wills. 

Usvry. 

Exacting  payment  of  interest  for  full 
term  upon  payment  of  debt  before 
maturity  118 

Increasing  price  upon  sale  on  credit  as 
usury  >     102 

Vendor  and  pnrcl&aser. 

See  also  Judicial  Salb;  Spscific  Pib- 

TORUANCa. 

May  fraud  be  predicated  of  misstate- 
ment as  to  title  to  real  property  202 

Relief  from  mistake  of  law  as  to  effect 
of  contract  with  reference  to  lands         827 

Bights  of  third  persons  intervening  be- 
tween the  taking  and  the  exercise  of 
the  option  for  purchase  of  real  prop- 
erty 622 

Tender  of  deed  or  abstract  of  title  as 
condition  of  enforcing  forfeiture  for 
failure  of  vendee  to  pay  last  instal- 
ment  of  purchase   money  956 

Voters. 

See  Blbctions. 

TITases. 

Constitutionality  of  statute  restricting 
right  to  assign  1108 

"Waste. 

Right  to  Interest  on  damages  recover- 
able for  waste 


"Waters. 

Rl^ht  to  Interest  on  damages  In  cases 
involving   water    rights 

Relative    rights    and    duties  *of    those 
using    stream    for    floating    logs    or 
maintaining  boom,  and  those  navigat- 
ing vessels  thereon 
28  L.R.A.(N.S.) 


82 


76 


144 


426 

428 
428 


857 


Liability  for  damming  back  water  of 
stream  by  bridge  156 

W^llU. 

Effect  of  mistake  of  law  as  to  effect  of 

will  as  ground  of  reformation  870 

.Effect    of    testamentary    provision    re- 
stricting   widow     to    enjoyment 
during  widowhood,  upon  quant- 
um of  estate  taken  by  her  1093 
Qualified  of  determinable  fee  lu04 
Estate  during  widowhood  1099 
Validity   of   limitation   apon  power  of 
alienation    imposed    upon    grant 
or  devise  of  equitable  estate  to 
married  woman 
As   applicable   to   subsequent   cov- 

eture 
Effect  of  enabling  acts 
May  beneficiary  be  put  to  his  election  by 
extrinsic   evidence   of    testator's 
Intention 

Right  of  persons  claiming  through  de- 
ceased relative  to  participate 
with  those  standing  In  equal 
degree  of  relationship  with  such 
relative,  in  provision  for  **ncxt 
of  kin,"  etc.  479 

Where     instrument     contains     no 

other  indication  of  intention    479 
"Next  of  kin"  4S0 

"Nearest  of  kin"  482 

"Near"  or  "nearest  relations"    4S2 
Where  other  language  used  4S2 

Admissibility  of  extrinsic  evidence  to 
show  that  instrument,  on  its  face  a 
will,  was  not  intended  as  such  417 

Power   of   guardian   or   conservator  to 

adeem  legacy  401 

Evidentiary  force  of  circumstance  that 

one  benefited  by  a  will  was  the 

draftsman  thereof,  or  was  active 

in    procuring    its    execution  270 

As  bearing  on   question   of  fraud 

and  deceit  272 

Application  of  rule  where 
beneficiary  not  actual 
draftsman  273 

Application    where    draftsman 

not  directly   benefited  274 

Probative  force  274 

Effect  upon  burden  of  proof        275 
Circumstances     under     which 
proponent   required   to   pre- 
sent additional  proof  276 
Character    and    sufllclency    of 
proof    to    repel    suspi- 
cion of  fraud  27f* 
Degree                                     27t» 
Amount                                   279 
Kind                                           279 
Specific  instances                   2S0 
As  bearing  on   question  of  undue 

influence  281 

Preliminary  statement  281 

In  general  282 

Application  of  rule  where 
draftsman  not  directly  bene- 
fited 282 
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Probatiye  force  of  the  so- 
called  "presumption"  of  un- 
due influence 

Effect  upon  burden  of  proof 

Clrcume/^ances  under  whidi 
proponent  must,  or  should, 
present  additional  proof 

Buffldencj  of  proof  to  repel 
Inference  or  presumption 

liritiieMies, 

Competency  of  original  debtor  to  testi- 
fy to  payment  made  to  decedent,  in 
action  by  third  person  against  the 
estate  to  recoyer  amount  so  paid 

"Work  and  labor. 

Right  to  interest  on  demand  for 
28  LJl^(NJ3.) 


283 
284 


286 


288 


888 


Promise  of  additional  compensation  for 
completing  an  executory  contract 
other  than  for  the  payment  of  money    460 

'Woundlnv* 

Internal  hemorrhage  as  evidence  of  stat- 
utory wounding  065 

Writ  and  proccMi. 

When  action  based  on  service  by  publi- 
cation deemed  commenced  for  pur- 
pose of  statute  of  limitations  702 

Use  of  initials  instead  of  Christian 
name  in  publication  of  process  436 

X-ray. 

Liability  of  physician  for  injuries  re- 
sulting from  electrical  or  X-ray  treat- 
ment 262 
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(Separate  Index  to  Notes  Precedes  this.) 


ABANBONMISrr. 

By  husband,  see  Constitutional  Law,  1. 

ABATBMBNT  AND  REVIVAL. 

Of  prioe  on  judicial  sale  because  of  de- 
ficiency of  quantity,  see  Judicial 
Sale,  2. 

ABSENCE. 

Presumption  of  death  from,  see  Evi- 
dence, 7-0. 

ABUTTING  OWNERS. 

Right  to  complain  of  construction  of 
subway  in  street,  see  Highways,  3. 

ACCEPTANCE. 

Effect  of  acceptance  of  option  contract, 
•ee  Contracts,  6,  9. 

ACCESS. 

Cutting  off  of  access  to  highway  as  ele- 
ment of  damages  in  eminent  do- 
main case,  see  Damages,  6. 

ACCIDENT  INSURANCE. 

See  Insurance. 

ACCORD  AND  SATISFACTION. 

1.  The  drawing  of  money  on  a  warrant 
given  in  full  payment  for  the  construction 
of  a  bridge  for  a  city,  by  a  bank  with  whom 
it  had  been  deposited  under  an  agreement 
between  it  and  the  builder,  whereby  the  bank 
was  to  furnish  money  for  the  construction, 
and  all  warrants  therefor  were  to  be  made 
payable  to  it,  without  the  consent  or  knowl- 
edge of  the  builder  and  after  it  had  been 
notified  that  the  warrant  must  not  be  ac- 
cepted in  full  payment  because  a  dispute 
had  arisen  as  to  the  amount  due,  and  a 
larger  sum  was  claimed  than  that  for  which 
the  warrant  was  drawn,  does  not  operate  as 
an  accord  and  satisfaction  of  the  amount 
claimed  by  the  builder,  so  as  to  preclude  his 
recovering  that  amount  from  the  city. 
Matheney  v.  Eldorado,  28:  980,  109  Pac.  IGU, 
82  Kan.  720. 

2.  A  bank  which  holds  a  warrant  is- 
sued to  it  by  a  municipal  corporation  under 
an  agreement  between  the  bank  and  a  con- 
tractor, whereby  the  bank  was  to  furnish 
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the  contractor  money  for  the  construction 
of  a  bridge  for  the  city,  as  security  for  which 
all  warrants  and  payment  therefor  were  to 
be  issued  to  the  bank,  has  no  authority, 
by  reason  of  such  agreement,  to  compromise 
a  dispute  between  the  contractor  and  the 
city  as  to  the  amount  due  the  former,  by 
accepting  the  warrant  against  the  express 
direction  of  the  contractor,  .where  it  pur- 
ports to  be  in  full  payment  and  is  for  a  less 
amount  than  that  claimed  by  the  creditor  to 
be  due  him,  so  as  to  work  an  accord  and 
satisfaction  between  the  contractor  and  the 
city.  Matheney  v.  Eldorado,  28:  980,  109 
Pac.  166,  82  Kan.  720. 

ACCOUNTING. 

Suit  for,  by  holder  of  tontine  policy, 
see   also   Parties,   4;    Pleading,   3. 
Between  partners,  see  Partnership. 

The  holder  of  a  tontine  life  insur- 
ance policy  is  entitled,  upon  its  maturity, 
to  an  accounting  by  the  insurer  of  the 
amount  due  upon  it.  Equitable  L.  Asaur. 
Soc.  V.  Winn,  28:  558,  126  S.  W.  153,  — 
Ky.  — .  (Annotated) 

ACQUIESCENCE. 

Estoppel  by,  see  Estoppel,  2. 

ACTION  OR  SUIT. 

Error  in  entertaining  motion  to  strike 
out  separate  defense,  see  Appeal 
and  Error,  20. 

Error  in  failing  to  dismiss  suit  for  mis- 
joinder of,  see  Appeal  and  Error, 
24. 

Appearance  in,  see  Appearance. 

Dismissal  of,  see  Dismissal  and  Discon- 
tinuance. 

Joinder  of,  to  prevent  multiplicity  of 
suits,  see  Equity,  3,  4. 

Burden  of  establishing  defenses,  see 
Evidence,  2. 

Arbitration  as  condition  precedent  to 
suit  on  insurance  policy,  see  In- 
surance, 8. 

Effect  of,  on  running  of  limitations, 
see  Limitation  of  Actions,  6-9. 

Notice  to  master  as  condition  precedent 
to  right  of  action  by  injured  serv- 
ant, see  Master  and  Servant,  2.  M 
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Striking   out    immaterial    defense,    see  |  ALIMONY. 
Pleading,  3.  See  Divorce. 


Deninnd. 

1.  No  demand  is  necessary  before  insti- 
tution of  a  suit  to  recover  money  collected 
by  defendant  for  plaintiff.  Young  v.  Kim- 
ber,  28:  626,  98  Pac.  1132,  44  Colo.  448. 

(Annotated) 

Splitting;  snccessiTe  suits. 

Action  for  injury  to  land  by  wrongful 
construction  of  railway  thereon, 
see  Trial,  17. 

2.  Where  a  complainant  presents  in  a 
state  court  a  part  of  the  existing  and 
knfbwn  facts  which  it  claims  entitles  it  to 
an  order  restraining  the  prosecution  of 
suits  upon  the  same  causes  of  action  in 
two  different  courts,  and  fails  to  secure 
it,  and  subsequently  presents  by  another 
bill  in  the  Federal  court  the  other  part 
of  those  facts,  thereby  splitting  its  cause 
of  action,  it  exhibits  a  lack  of  diligence 
fatal  to  the  second  application.  Guard- 
ian Trust  Co.  V.  Kansas  City  S.  R.  Co.  28: 
620,  171  Fed.  43,  96  C.  C.  A.  285. 

ADEMPTION. 

Power  of  servitor  of  incompetent  to 
adeem  legacies,  see  Incompetent 
Persons. 

ADJOURNMENT. 

See  Continuance  and  Adjournment. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMISSIONS. 

Estoppel  by,  see  Estoppel,  3. 

ADVERSE  POSSESSION. 

Injunction  against  adverse  user,  see 
Injunction,  4. 

As  to  limitation  of  actions,  see  Limi- 
tation of  Actions. 

Interruption  of  running  of  limitations 
in  favor  of  one  claiming  by,  see 
Limitation  of  Actions,  6. 

1.  Title  by  adverse  possession  is  not 
established  where  the  proof  does  not  show- 
actual,  exclusive,  and  continuous  posses- 
sion under  claim  of  ownership  for  the  full 
statutory  period.  Butler  v.  Smith,  28:  436, 
120  N.  W.  1106,  84  Neb.  78. 

2.  Exclusive  possession  by  the  owner  of 
the  record  title  lor  three  years  after  the 
execution  of  a  tax  deed  for  the  property  ex- 
tinguishes the  tax  title.  Kathan  v.  Com- 
stock,  28:  201,  122  N.  W.  1044,  140  Wis.  427. 

AGENCY. 

See  Principal  and  Agent. 

AID. 

To  railroads,  see  Railroads,  1. 

ALIENATION. 

Restraints    upon,    see    Covenants    and 
Conditions,  2. 
28  L.RJl.(N,S.) 


ALLEY. 

Right  of  grantee  of  maker  of  plat  to 
close  alley  against  protest  of  other 
purchasers,  see  Vendor  and  Pur- 
chaser, 6. 

AMENDMENT. 

Of  record  on  appeal,   see  Appeal  and 

Error,  3. 
Of  pleading,  see  Appeal  and  Error,  25; 

Pleading,  2. 
Of  alternative  writ  of  mandamus,  see 

Mandamus,  6. 

AMOUNT. 

Of  judgment,  see  Judgment,  I. 

ANIMALS. 

Liability  of  bailee  of  horses  for  injury 
to,  see  Bailment;  Evidence,  10,  35. 

Fright  of  horse  on  highway,  see  High- 
ways, 5,  7. 

Forbidding  maintenance  of  cattle  yards 
in  residence  district  of  city,  see 
Municipal  Cbrporations,  2. 

Sale  of,  by  agent  in  excels  of  author- 
ity, see  Principal  and  Agent,  1,  2. 

Purchase  of  stolen  animals,  see  Re- 
ceiving Stolen  Property. 

Injury  at  railroad  crossing  in  attempt- 
ing to  stop  runaway  horse,  see 
Trial,  20. 

1.  A  railroad  company  which  permits 
a  leaky  oil  car  to  stand  near  where  cattle 
are  rightly  accustomed  to  graze  along  a 
highway  and  its  unfenced  tra!ck,  so  that  the 
oil  forms  pools,  the  drinking  of  which  vill 
be  injurious  to  the  cattle,  is  bound  to  guard 
the  pools,  or  drive  away  cattle  which  it 
sees  drinking  the  oiL  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Newman,  28:  83,  127  S.  W.  735, 
—  Ark.  — .  (Annotated) 

2.  A  constable  killing,  in  obedience  to 
a  valid  municipal  ordinance,  a  dog  running 
at  large  without  a  muzzle,  is  not  suli  (>.*t 
to  punishment  under  a  statute  proviumg 
a  penalty  for  wilfully  killing  dogs.  State 
V.  Clifton,  28:  673,  67  S.  E.  751,  152  N.  C 
800.  (Annotated) 

APPEAL   AND   ERROR. 

Existence  of  right  to  appeal  as  bar  to 
certiorari,  see  Certiorari. 

Finality  of  decision  for  purpose  of  ap- 
peal. 

1.  Appeals  from  decrees  directing  mem- 
bers of  a  social  club  to  pay  assessments, 
disallowing  the  claim  of  receivers  for 
special  assessments  against  them,  and  al- 
lowinpr  claims  against  the  assets  of  the  club, 
will  lie  without  waiting  for  a  final  decree 
distributing  its  assets.  Rogers  v.  Boston 
Club,  28:  743,  91  N.  £.  321,  205  Mass.  261. 

Record  on  appeal. 

2.  Error  in  sustaining  an  objection  to 
a  question   which   showed  on   its  face  tbs 
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relevancy  and  materiality  of  the  evidence 
called  for  is  not  available  on  appeal,  where 
the  record  fails  to  show  what  the  answer 
would  have  been,  or  what  was  proposed  to 
be  proved;  the  test  being  whether  the  error 
complained  of  was  prejudicial,  and  not 
whether  the  evidence  was  material.  Sayre 
V.  Woody ard,  28:  388,  66  S.  E.  320,  66  W. 
Va.  288. 

3.  The'  omission  from  the  record  in  a 
criminal  prosecution  of  any  plea  and  joinder 
of  issue  may  be  cured  after  a  writ  of  error 
has  been  allowed,  by  certification  to  the  ap- 
pellate court  of  a  nunc  pro  tunc  order  pla- 
cing upon  the  record,  by  way  of  amendment, 
the  fact  that  plea  had  been  made  before  the 
jury  was  impaneled  and  sworn  and  issue 
joined.  State  v.  Gibson,  28:  965,  68  S.  E. 
295,  —  W.  Va.  — . 

4.  A  recital  in  the  defendant's  brief  on 
appeal  that  ''the  court  erred  in  overruling 
the  motion  of  the  defendant  made  at  the 
close  of  the  evidence,  that  the  jury  be  di- 
rected to  return  a  verdict  for  defendant," 
Biifficiently  assigns  error  as  to  the  over- 
ruling of  a  motion  to  instruct  the  jury  to 
find  in  defendant's  favor  under  Neb.  Acts 
1907,  chap.  162.  Waxham  v.  Fink,  28: 
367,  125  N.  W.  145,  86  Neb.  180. 

Objections  and  exceptions. 

5.  A  verdict  not  directed  can  be  set 
aside  on  motion  if  from  the  whole  record 
it  is  clearly  wrong,  and  it  is  not  necessary, 
in  order  to  get  the  case  before  the  review- 
ing court,  to  except  to  the  rulings  of  the 
trial  judge  rather  than  to  move  to  set 
aside  the  verdict.  Simonds  v.  Maine  Teleph. 
&  Teleg.  Co.  28:  942,  72  Atl.  175,  104  Me. 
440. 

Dismissal. 

6.  Where  a  full  examination  of  the 
merits  of  an  appeal  shows  that  cross  appel- 
lants are  entitled  to  no  relief  except  that 
already  granted  by  the  trial  court,  a  mo- 
tion by  appellants  to  dismiss  the  cross  ap- 
peal may  be  disregarded.  Hamilton  v.  Al- 
len, 28:  723,  125  N.  VV.  610,  86  Neb.  401. 

Presumptions. 

7.  On  appeal  in  a  civil  action,  where 
the  record  shows  that  the  jury  were  sworn, 
it  will  be  presumed  that  they  were  fairly 
sworn,  if  the  form  of 'oath  administered  does 
not  appear.  First  Nat.  Bank  v.  Lowther 
Kaufman  Oil  &  C.  Co.  28:  511,  66  S.  E.  713, 
66  W.  Va.  505. 

8.  The  bill  of  exceptions  should  not  be 
stricken  on  appeal,  on  the  ground  tliat  the 
prevailing  party  did  not  have  the  statutory 
period  allowed,  after  notice  that  a  bill  of 
exceptions  had  been  filed,  in  which  to  file 
his  objections  and  amendments  tliereto, 
where  it  does  not  appear  that  such  right 
was  not  waived,  as  the  presumption  is  that 
notice  was  given  and  tliat  opportunity  to 
inspect  and  object  was  had,  although  the 
record  is  silent  as  to  tliat  fact.  Kroll  v. 
Close,  28:  571,  92  N.  E.  29,  82  Ohio  St.  190. 

9.  Objection  that  the  record  does  not 
show  that  the  prisoner  was  in  court  when 
the  verdict  was  rendered  cannot  be  raised 
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on  appeal,  where  there  is  no  evidence  that 
he  was  not  in  court  at  such  time,  and  the 
record  affirmatively  shows  his  presence  in 
court  When  the  jury  was  impaneled  and 
after  the  verdict  was  rendered,  since  from 
such  facts  a  presumption  of  liis  presence 
during  the  intervening  period  arises.  State 
V.  Gibson,  28:  965,  68  S.  E.  295,  —  W.  Va. 

What  reviewable  generally. 

Condition  of  record  as  affecting  review- 
ability, see  supra,  2-4. 

10.  The  appellate  court  will  not  pass 
upon  the  merits  of  a  plea  of  fraud,  which 
was  offered  by  way  of  amendment  after  the 
striking  of  a  general  allegation  of  fraud  be- 
cause not  sufficiently  specific,  which  was 
wrongfully  stricken,  as  res  judicata,  as  the 
ruling  striking  the  amendment  was  not  upon 
the  merits.  Dolvin  v.  American  Harrow  Co. 
28:  785,  54  S.  E.  706,  125  Ga.  699. 

Objections    as   to    which   party    is   es- 
topped. 

11.  One  who  asked  erroneous  instructions 
which  were  given  cannot  complain  that  they 
contradicted  other  instructions  which  were 
also  given  by  the  court.  McKenzie  v.  North 
Coast  Colliery  Co.  28:  1244,  104  Pac.  801,  65 
Wash.  495. 

Review  of  discretionary  matters. 

12.  The  reasonableness  of  an  allowance 
to  the  administrator  for  funeral  expenses 
of  the  deceased,  in  the  absence  of  statutory 
or  testamentary  provision,  may  be  reviewed 
on  appeal,  when  the  facts  are  un controvert- 
ed. Kroll  V.  Close,  28:  571,  92  N.  E.  29,  82 
Ohio  St.  190. 

Questions  not  raised  below. 

13.  A  conviction  for  resisting  the  execu- 
tion of  a  warrant  will  not  be  reversed  be- 
cause of  absence  of  direct  evidence  to  show 
tliat  the  place  where  the  attempt  at  execu- 
tion was  made  was  within  the  jurisdiction 
of  the  officers  issuing  and  attempting  to 
execute  it,  if  all  the  parties  take  it  for 
granted  at  the  trial  that  it  was  so.  Ap- 
pling V.  State,  28:  548,  128  S.  W.  866,  — 
Ark.  — . 

14.  Admission  of  hearsay  evidence,  with- 
out objection  and  ^ception,  affords  no 
ground  for  complaint  in  the  appellate 
court.  State  v.  Gibson,  28:  965,  68  S.  E. 
295,  —  W.  Va.  — . 

Krrors  waived  or  cured  below. 

15.  Error  in  sustaining  an  objection  to 
a  proper  question  is  cured  by  admitting 
an  answer  to  another  question  covering  the 
same  subject-matter.  State  v.  Gibson,  28: 
965,  68  S.  E.  295,  —  W.  Va.  — . 

Review  ot  facts. 

16.  A  jury  finding  in  accordance  with 
plaintiff's  evidence,  that  two  skylights, 
each  6  feet  long  and  3  feet  wide,  together 
with  an  opening  in  the  wall  7  feet  by  4 
feet,  and  two  windows,  all  located  in  that 
part  of  a  room  10  feet  by  3'i  feet,  with  an 
"L"  16  feet  square,  in  which  was  located 
a  hot  water  vat  level  with  the  floor,  into 
wliich  plaintiff,  a  servant,  while  working 
in   such   room,   stepped,  to   his   injury,  did 
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not  admit  sufficient  light  to  enable  him  to 
see  the  vat,  is  not  so  contrary  to  the 
physical  facts  as  to  require  a  reversal, 
where  neither  the  location  in  the  room  nor 
the  dimensions  of  a  brine  tank,  which  it 
is  claimed  obstructed  the  light,  appears, 
and  there  is  evidence  tending  to  show  that 
the  skylights  were  obscured  by  dirt  and 
smoke,  that  there  was  a  pile  of  lumber 
which  also  cut  off  some  of  the  light,  and 
that  a  slight  vapor  was  rising  from  the 
hot  water  vat,  although  the  accident  oc- 
curred shortly  after  noon  on  a  January 
day,  the  record  not  showing  as  to  whether 
the  day  was  bright  and  clear  or  dark  and 
gloomy.  Wichita  Ice  &  C.  S.  Co.  v.  Shep- 
pard,  28:  648,  108  Pac.  819,  82  Kan.  509. 

17.  To  justify  an  appellate  court  in 
overturning  a  verdict,  tending  to  support 
which  there  is  some  evidence,  on  the  ground 
that  it  is  contradicted  by  the  natural  laws 
or  by  some  established  principle  of  mathe- 
matics, mechanics,  physics,  or  the  like,  the 
indisputable  physical  facts  must  demon- 
strate beyond  any  reasonable  doubt  that 
the  evidence  is  false  and-  that  the  verdict 
is  without  support  in  fact  or  law.  Wich- 
ita Ice  &  C.  S.  Co.  V.  Sheppard,  28:  648, 
108  Pac.  819,  82  Kan.  509. 

18.  The  law  court  will  not  interfere  with 
a  finding  of  fact  by  a  single  justice  on  con- 
flicting testimony,  where  the  inferences 
from  other  facts  proved  in  the  case  are  not 
inconsistent  with  the  finding.  Stewart  v. 
Finkelstone,  28:  634,  92  N.  E.  37,  206  Mass. 
28. 

19.  The  appellate  court,  having  no  ju- 
risdiction to  review  facts  in  an  action  at 
law,  cannot  review  the  facts  upon  appeal 
from  the  allowance  of  a  claim  against  a  de- 
cedent's estate,  where  the  claim  is  for  a  legal 
demand  and  no  defense  is  made  which 
could  not  have  been  interposed  in  a  suit 
at  law.  Re  McVicker,  28:  zzza,  91  N.  E. 
1041,  245  HI.  180. 

Grounds  for  reversal. 

20.  It  is  not  reversible  error  to  entertain 
a  motion  to  strike  out  a  separate  defense 
to  an  action  at  the  trial,  if  the  defense  is 
insufficient  in  law  and  has  not  been  de- 
murred to.  Ampersand  Hotel  Co.  v.  Home 
Ins.  Co.  28:  218,  91  N.  E.  1099,  198  N.  Y. 
496. 

21.  A  statute  which  provides  that  re- 
versals shall  not  be  ordered  for  errors  which 
do  not  affirmatively  appear  prejudically  to 
have  affected  the  substantial  rights  of  the 
party  complaining,  when  it  appears  that 
substantial  justice  has  been  done,  does  not 
authorize  the  affirmance  of  a  judgment  up- 
on the  ground  that  it  is  in  accordance  with 
the  view  of  the  facts  which  the  reviewing 
court  itself  might  derive  from  the  conflict- 
ing evidence,  where  it  is  based  on  a  verdict 
rendered  under  the  apparent  influence  of 
a  materially  erroneous  instruction,  or  by 
a  jury  made  up  in  part  of  persons  dis- 
qualifled  on  account  of  interest.  Broadway 
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Mfg.  Co.  V.  Leavenworth  Terminal  R.  &  B. 
Co.   28:  156,    106   Pac    1034,   81   Kan.  616. 

22.  It  is  reversible  error  to  transfer  to 
the  chancery  court  against  the  objection  of 
the  plaintiff  an  action  properly  triable  at 
law.  First  Nat.  Bank  v.  Reinman,  28:530, 
125  S.  W.  443,  —  Ark.  — . 

23.  In  an  action  in  form  to  recover  the 
purchase  price  of  chattels^  where  the  cause 
of  action  is  in  fact  for  damages  for  breach 
of  the  agreement  to  purchase,  a  recovery 
upon  the  theory  of  the  pleader  will  not  be 
disturbed  on  appeal,  if  the  judgment  is  not 
in  excess  of  the  amount  plaintiff  would 
have  recovered  had  he  proceeded  in  the 
proper  way.  Lincoln  v.  Charles  Alshuler 
Mfg.  Co.  28:  780,  126  N.  W.  908,  142  Wis. 
475. 

24.  On  appeal  by  defendants  from  a  de- 
cree in  equity,  failure  of  the  trial  court  to 
dismiss  the  suit  for  misjoinder  of  plain- 
tiffs and  of  causes  of  action  does  nut  re- 
quire a  reversal,  where  the  record  clearly 
shows  that  appellants  were  in  no  wise 
prejudiced  thereby.  Hamilton  v.  Allen, 
28:  723,  125  N.  W.  610,  86  Neb.  401. 

25.  The  allowance,  upon  due  notice  and 
argument,  and  a  long  time  prior  to  the 
trial,  of  an  amendment  of  a  complaint  in  an 
action  to  recover  damages  for  delay  in 
transportation  of  live  stock,  changing  the 
point  of  destination  from  the  end  of  the 
defendant's  line,  as  originally  alleged,  to  a 
point  beyond  such  line,  is  not  prejudicial 
to  the  defendant,  where  the  amendment  is 
in  accordance  with  the  allegations  of  tlie 
answer  as  to  the  place  of  destination,  and 
the  court  strictly  confines  the  damages  to 
the  loss  occasioned  by  the  neglect  of  de- 
fendant on  its  own  line.  Fell  v.  Union  P. 
R.  Co.  28:  I,  88  Pac.  1003,  32  Utah,  101. 

26.  Unduly  limiting  the  cross-examina- 
tion of  a  witness  is  not  reversible  error  if 
no  prejudice  results  therefrom.  Kenned? 
V.  Modern  Woodmen  of  America,  28: 181, 
90  N.  E.   1084,  243  111.  560. 

27.  It  is  not  reversible  error  to  refuse  to 
permit  a  question  to  be  put  to  a  witne*-* 
who  was  a  bystander  at  a  time  when  a 
horse  was  injured,  as  to  a  remark  which 
he  made  to  the  driver,  if  it  is  not  made  to 
appear  that  the  expected  answer  would  be 
relevant  to  any  issue  in  the  case.  Well^r 
V.  Camp,  28:  1 106,  52  So.  929,  —  Ala.  — 

28.  A  modiflcation  of  an  instruction  a^ 
to  the  specific  evidence  the  jury  is  to  con- 
sider, so  as  not  to  include  that  of  a  par- 
ticular person,  is  not  reversible  error,  if  h».* 
testimony  was  included  by  a  general  char^ 
as  to  consideration  of  evidence.  Kennedy 
V.  Modern  Woodmen  of  America,  28:  181, 
90  N.  E.  1084,  243  HI.  560. 

29.  Error  in  charging  that  proof  of  lo*« 
was  sufficient  under  the  terms  of  the  in- 
surance policy  is  harmless,  where  it  ap- 
pears from  uncontradicted  evidence  that 
proof  of  loss  had  been  waived.  St.  Paul 
F.  &  M.  Ins.  Co.  V.  Mittendorf,  28:  651,  IW 
Pac.  354,  —  Okla.  — . 
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30.  It  18  error  to  retain  upon  the  jury, 
over  a  challenge,  resident  taxpayers  of  a 
city  against  which  a  judgment  is  sought, 
at  least  where  there  is  no  difficulty  in  pro- 
curing jurors  whose  impartiality  is  unquea- 
tioned.  Broadway  Mtg.  Co.  v.  Leaven- 
worth Terminal  R.  &  B.  Co.  a8:  156,  lOG 
Pac.  1034,  81  Kan.  616. 

31.  It  is  not  reversible  error  for  the 
court  to  permit  a  jury  trial,  although  notice 
of  election  to  try  the  case  to  a  jury  was 
not  given,  as  required  by  statute.  Sholin 
v.  Skamania  Boom  Co.  aS:  Z053,  105  Pac. 
632,  56  Wash.  303. 

Judgment. 

32.  An  allowance  io  the  administrator 
of  $150  for  the  burial  casket  of  the  deceased, 
an  old  man  with  no  immediate  family  sur- 
viving, who  had  been  a  sailor  and  engineer 
on  small  steamers,  and  of  simple  tastes 
and  habits  and  modest  and  economical  ex- 
penditures, will  be  reduced  to  $100  on  ap- 
peal, where  the  decedent's  estate  was  only 
$798.32,  and  the  burial  expenses,  embra- 
cing the  casket,  exceeded  one  fourth  of  that 
amount, — especially  where  it  appears  that 
the  sole  legatee  objected  to  the  purchase 
of  such  an  expensive  casket,  and  the  admin- 
istrator was  a  person  having  knowledge  of 
his  duties  as  such.  Kroll  v.  Close,  28:  571, 
92  N.  E.  29,  —  Ohio  St.  — .         (Annotated) 

33.  On  error  to  the  overruling  of  a  mo- 
tion for  a  new  trial  on  the  ground  of  the 
inadequacy  of  the  damages  found  by  the 
jury  in  an  action  to  recover  for  personal 
injuries,  the  reviewing  court  may  reverse 
the  judgment  of  the  trial  court,  and  grant 
a  new  trial  on  the  ground  that  the  verdict 
is  not  sustained  by  sufficient  evidence.  To- 
ledo Railways  &  L.  Co.  v.  Mason,  aS:  130, 
91  N.  E.  292,  81  Ohio  St.  463.      (Annotated) 

34.  On  appeal  from  an  order  issuing  out 
of  a  suit  founded  upon  a  creditor's  bill, 
temporarily  enjoining  the  prosecution  of  a 
suit  for  the  same  cause  of  action  in  a 
foreign  court,  where  it  clearly  appears  that 
the  prosecution  of  such  foreign  action  can- 
not be  restrained,  the  appellate  court  must 
direct  the  dismissal  of  the  bill  as  to  the 
prayer  for  an  injunction  in  order  to  save 
the  parties  to  the  suit  further  expense  re- 
sulting from  the  endeavor  to  secure  im- 
possible relief.  Guardian  Trust  Co.  v.  Kan- 
sas City  S.  R.  Co.  28:  6ao,  171  Fed.  43,  90 

vy.    \j,    A.   iSoO. 

35.  A  decision  rendered  on  appeal,  which 
is  palpably  erroneous,  may  be  corrected  on 
second  appeal.  Henry  v.  Atchison,  T.  &  S. 
F.  R.  Co.  28:  1088,  109  Pac.  1005,  —  Kan.  — . 

36.  That  a  point  was  involved  in  the 
record  of  a  first  appeal  docs  not  preclude  its 
consideration  and  determination  on  a  sec- 
ond appeal,  where  it  was  not  brought  to 
the  attention  of  or  considered  by  the  court 
on  the  former  appeal.  Henry  v.  Atchison, 
T.  &  S.  F.  R.  Co.  a8:  1088,  109  Pac.  1005, 
—  Kan.  — . 


APPEARANCE. 

1.  The  appearance  of  a  nonresident  de- 
28  L.R.A.(N.S.) 


fendant  in  an  action  after  the  limitation 
period  has  run  will  not  deprive  plaintiff 
of  the  right  to  a  judgment  against  property 
which  he  attached  within  the  limitation 
period,  although  defendant  is  no  longer  sub- 
ject to  a  personal  judgment.  S.ater  v. 
Roche,  a8:  70a,  126  N.  W.  926,  —  Iowa,  — . 

2.  The  appearance  of  a  nonresident  de- 
fendant in  an  action  commenced  by  attach- 
ment, after  the  limitation  period  has 
elapsed,  does  not  authorize  a  personal  judg- 
ment against  him,  where  process  was  not 
served  'upon  him  within  the  limitation 
period.  Slater  v.  Roche,  a8:  joa,  126  N. 
W.  925,  —  Iowa,  — . 

APPLIANCES. 

Master's  duty  as  to,  see  Master  and 
Servant. 

APPORTIONMENT. 

Of  costs,  see  Costs. 

AtlBITRATION. 

Of  insurance  loss.  Bee  Evidence,  57; 
Insurance,  8. 

ARCHITECT'S  CERTIFICATE. 

Conclusiveness    of,    see    Contracts,    29. 
Admissibility    in    evidence,    see    Evi- 
dence, 24. 

ARREST. 

Sufficiency  of  warrant  for,  see  Crimi- 
nal Law,  2. 

ARTIFICIAIi  CONDITION. 

Of  water,  see  Waters,  2. 

ASSAUIjT. 

One  who  is  assaulted  upon  the 
street,  without  provocation,  by  a  much 
heavier  man,  and  has  applied  to  him  in  a 
tone  that  can  be  heard  176  feet  distant 
the  vilest  of  epithets,  is  entitled,  although 
he  was  not  physically  injured  by  the  as- 
sault, to  such  compensation  for  the  indig- 
nities and  vilification  as  money  can  afford. 
Carrick  v.  Joachim,  a8:  85,  52  So.  173,  — 
r^.  — ,  (Annotated) 

ASSESSMENTS. 

On  members  of  social  club,  see  Appeal 
and  Error,  1;  Clubs. 

For  public  improvements,  see  Consti- 
tutional Law,  3;  Public  Improve- 
ments, 1,  2. 

Of  taxes,  see  Taxes,  4. 

ASSIGNMENT. 

For  creditors,  see  Assignment  for 
Creditors. 

Statute  regulating  assignment  of  wages 
or  salaries,  see  Constitutional  Law, 
2,  7. 

Evidence  to  discredit  alleged  assign- 
ment of  notes,  see  Evidence,  28. 

ASSIGNMENT  FOR  CREDITORS. 

As  to  bankruptcy  matters,  see  Bank- 
ruptcy. 

One  who  takes  from  a  debtor  an  as- 
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signment  of  property  sufficient  to  pay  all 
tlie  debts  of  the  assignor,  under  the  agree- 
ment that  he  will  pay  them,  cannot  avoid 
liability  to  creditors  on  their  claims.  Dy- 
cus  V.  Brown,  a8:  xgo,  121  S.  W.  1010,  135 
Ky.  140. 

ASSIGNMENT  OF  ERRORS. 

On  appeal,  see  Appeal  and  Error,  4. 
In  motion  for  new  trial,  see  New  Trial, 
2. 

ASSUMPSIT. 

Amendment  of  declaration  so  as  to 
make  action  one  in  tort,  see  Plead- 
ing, 2. 

1.  A  discharged  employee  cannot  await 
the  termination  of  the  contract  period  of 
service  to  hold  the  employer  liable  for  the 
wages  which  would  have  accrued  had  he 
continued  in  the.  service  to  the  expiration  of 
the  term.  Derosia  v.  Firland,  a8:  577^  7G 
Atl.   153,  —  Vt.  -— .  (Annotated) 

2.  One  who  pays  an  illegal  tax  to  se- 
cure the  rebate  allowed  by  law  for  prompt 
payment  cannot  recover  the  money  paid 
where,  under  the  statute,  he  has  a  right 
to  test  in  court  the  right  to  enforce  the 
tax,  and  the  taxing  district  has  applied  the 
money  to  the  purposes  for  which  it  was 
collected.  Louisville  v.  Becker,  28:  Z045f 
129  S.  W.  311,  —  Ky.  — . 

ASSUMPTION  OF  RISK. 

By  servant,  see  Master  and  Servant, 
10-15. 

ATTACHMENT. 

Eflfect  of  appearance  of  nonresident  on 
rights  of  plaintiff  in  attachment, 
see  AppeariUice. 

Effect  of  discharge  in  bankruptcy  on 
bond  executed  to  release  attached 
property  of  bankrupt,  see  Bank- 
ruptcy, 6. 

Judicial  notice  of,  see  Evidence,  1. 

When  action  is  commenced,  see  Limi- 
tation  of   Actions,   8. 

Sufficiency  of  delivery  of  chattels  sold 
as  against  attachment,  see  Sale,  2. 

Sufficiency  of  service  of  process,  see 
Writ  and  Process,  1. 

ATTORNEYS. 

Allowing  attorney's  fee  against  de- 
fendant in  action  to  enforce  special 
assessment,  see  Constitutional 
Law,  3. 

Counsel  fees  as  elements  of  damages 
for  ejection  of  passenger,  see  Dam- 
ages, 2. 

Attorneys'  purchase  for  resale  of  sub 
ject-matter   of   their   employment, 
see  Evidence,  10,  42. 

Delay  in  instituting  suit  caused  by 
interference  by  stranger  with  at- 
torneys, see  Limitation  of  Actions, 
1. 

AUTOMATIC  SPRINKLER. 

Provision    in    insurance    policy    as    to 
maintaining,  see  Insurance,  2,  3. 
28  L.R.A.(N.S.) 


AUTOMATIC  VENDING  MACHINE. 

License  tax  on,  see  License,  9. 

AUTOMOBILES. 

It  is  not  negligence  per  se  for  a 
man  riding  a  bicycle  along  a  street  in  front 
of  an  automobile  to  attempt  to  cross  the 
road  in  front  of  the  machine,  if  it  was  so 
far  behind  him  that  it  might  reasonably 
have  been  expected  that  the  driver  would 
see  him,  and  could  and  would,  by  the  exer- 
cise of  proper  care,  so  manage  the  machine 
as  to  avoid  a  collision;  but  the  question  is 
one  for  the  jury  under  all  the  circumstan- 
ces of  the  case.  Rogers  v.  Phillips,  38:  944, 
92  N.  E.  327,  —  Mass.  — . 

BAILMENT. 

Burden  of  proof  as  to  negligence  of 
bailee,  see  Evidence,  19. 

Opinion  evidence  on  question  of  negli- 
gence of  bailee,  see  Evidence,  35. 

One  hiring  horses  to  draw  castings 
along  a  public  road  does  not  convert  a  team 
by  detaching  it  from  the  wagon  on  which 
it  is  working,  and  attaching  it  to  one  of 
his  own  which  has  become  stalled  pn  a  de- 
fective road,  to  assist  in  getting  it  out,  so 
as  to  render  him  liable  for  an  accident  to 
it  while  it  is  so  engaged.  Weller  v.  Camp, 
28:  X106,  52  So.  929,  —  Ala.  — • 

BANKING. 

See  Banks. 

BANKRUPTCY. 

Right  to  proceed  In  bankruptcy  against 
insolvent  who  purchases  goods  on 
credit  without  disclosing  facts,  see 
Fraud  and  Deceit,  1. 

Jnrisdictlon. 

1.  Where  bankruptcy  proceedings  are 
not  begun  within  four  months  of  the  filing 
of  a  preferential  mortgage,  so  that  the  Fed- 
eral court  has  no  jurisdiction  thereof,  the 
state  court  may,  if  the  proceedings  are  be- 
gun within  the  prescribed  time,  act  under 
a  state  statute  which  makes  such  mortgage, 
when  properly  attacked,  operate  as  a  vol- 
untary assignment  for  the  benefit  of  all 
creditors;  and  it  is  immaterial  that  the 
bankrupt  has,  in  the  meantime,  secured  a 
discharge  from  the  bankruptcy  court.  Lou- 
isville Dry  Goods  Co.  v.  Lanman,  28:  363^ 
121  S.  W.  1042,  136  Ky.  163.       (Annotated) 

Rights   in    assets;    title   and    rights   of 
trustee. 

Right  of  bank  which  has  undertaken 
to  hold  bankrupt's  deposit  as  a 
fund  for  creditors  to  set-off  deposit 
against  its  own  claim,  see  Banks, 
3. 

2.  A  trustee  in  bankruptcy  has  a  right 
to  recover  money  which  has  been  deposited 
in  bank  by  the  bankrupt,  for  the  benefit  of 
all  his  creditors.  Wagner  v.  Citizens*  Bank 
&  T.  Co.  a8:  484,  122  S.  W.  245,  —  Tenn.  — . 

Presentation   of   claims;    what   claims 
provable. 

3.  That   a   daim   against   a  bajikrupt 
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grows  out  of  a  partnership  venture  does  not 
relieve  the  partner  holding  it  from  the  ne- 
cessity of  presenting  it  to,  and  having  it 
audited  by,  tiie  bankruptcy  court.  Dycus  v. 
Brown,  28:  190,  121  S.  W.  1010,  136  Ky. 
140. 

4.  A  claim  for  loss  on  a  contract  by 
which  one  party  was  to  buy  produce  with 
money  furnislied  by  the  other,  and  to  ship 
it  to  the  latter  for  sale,  after  which  the 
net  profits  were  to  be  divided,  is  provable  in 
bankruptcy  proceedings  against  the  former, 
80  as  to  be  barred  by  the  discharge  if  the 
creditor  had  notice  of  the  proceedings  and 
that  a  loss  was  likely  to  result  from  the 
undertaking,  although,  at  the  time  of  the 
proceedings,  the  produce  had  not  all  been 
disposed  of,  so  that  the  amount  of  the 
claim  was  not  then  ascertained.  Dycus  v. 
Brown,  28:  190,  121  S.  W.  1010,  136  Ky.  140. 

6.  The  bankruptcy,  before  the  time  ar- 
rives, of  one  who  has  promised  to  return  the 
amount  paid  for  stock  of  a  corporation  if  it 
is  surrendered  within  a  certain  time,  does 
not  prevent  the  claim  upon  the  contract 
from  being  a  fixed  liability,  absolutely  ow- 
ing, at  the  time  of  the  bankruptcy,  so  as  to 
be  provable  under  the  bankruptcy  act,  since 
the  promisee  may  treat  the  bankruptcy  as  a 
repudiation  of  liability  and  immediately 
bring  an  action  for  damages.  Re  Neff,  a8: 
349,  167  Fed.  67,  84  C.  C.  A.  661. 

(Annotated) 

Discharge;  effect. 

See  also  supra,  4. 

6.  A  discharge  in  bankruptcy  releases 
liability  on  a  bond  executed  to  release  prop- 
erty of  the  bankrupt  attached  less  than 
four  months  before  the  commencement  of 
bankruptcy  proceedings,  where  the  bank- 
ruptcy statute  makes  attachments  levied 
against  the  bankrupt  within  that  time  void, 
although  the  giving  of  the  bond  had  re- 
leased the  attachment  before  the  commence- 
ment of  the  bankruptcy  proceedings. 
Crook-Horner  Co.  v.  Gilpin,  28:  233,  75  Atl. 
1049,    112    Md.    1.  (Annotated) 

7.  Creditors  having  notice  of  all  steps 
taken  in  bankruptcy  proceedings  against 
their  debtor  occupy  the  same  attitude,  so 
far  as  the  barring  of  claims  is  concerned,  as 
though  they  had  been  mentioned  in  the 
petition.  Dycus  v.  Brown,  28:  19O1  121  S. 
W.  1010,  135  Ky.  140. 

8.  A  debtor  who  has  secured  goods  with 
the  fraudulent  intention  not  to  pay  for 
them  cannot  avoid  an  action  in  the  state 
court  for  fraud  by  securing  a  discharge  in 
bankruptcy  upon  a  voluntary  petition  pre- 
sented by  him.  Louisville  Dry  Goods  Co. 
v.  Lanman,  28:  363,  121  S.  W.  1042,  135 
Ky.  163. 

9.  Inducing  the  abandonment  of  a  suit 
on  a  note  and  surrender  of  the  instrument 
by  a  promise  to  pay  the  same,  when  falsely 
made  to  secure  time  to  conceal  assets  and 
take  advantage  of  bankruptcy  proceedings, 
is  not  such  fraud  as  will  prevent  the  dis- 
charge of  the  debt  in  such  proceedings. 
Jenkins  v.  Pilcher,  28:  423,  126  N.  W.  355, 
160  Mich.  349.  (Annotated) 
28  L.R.A.(N.S.) 


I  BAXKS. 

Acceptance  by  bank  as  agent  for  con- 
tractor for  public  work  of  warrant 
in  full  payment,  see  Accord  and 
Satisfaction. 

Right  of  trustee  in  bankruptcy  to  bank 
deposit,  see  Bankruptcy,  2. 

Notice  to  bank  officer  or  employee  as 
notice  to  bank,  see  Notice. 

Authority  of  cashier. 

1.  The  cashier  of  a  bank  has  no  autlior- 
ity  to  bind  the  bank  by  his  promise  that 
one  signing  paper  without  consideration,  to 
replace  that  of  the  cashier,  to  enable  the 
bank  to  pass  inspection,  shall  not  be  held 
liable  thereon,  and  one  signing  such  paper 
id  chargeable  with  notice  of  such  want  of 
authority,  and  acts  at  his  peril  in  relying 
on  the  promise.  State  Bank  v.  Forsyth, 
28:  501,  108  Pac.  914,—  Mont.  — . 

(Annotated) 

2.  A  bank  cashier  has  no  authority, 
simply  by  virtue  of  his  office,  to  accept  for 
the  bank,  unknown  to  the  directors  thereof, 
a  qualified  indorsement  on  a  promissory 
note,  irrespective  of  whether  the  note  is 
an  original  one  presented  for  discount,  or 
one  taken  in  judgment  or  in  renewal  of  a 
pre-existing  note.  First  Nat.  Bank  v.  Low- 
ther-Knufman  Oil  &  C.  Co.  28:  511,  66  S.  E. 
713,  66  W.  Va.  606.  (Annotated) 

Appiication  of  deposit. 

3.  A  bank  which,  through  its  president, 
as  one  of  the  creditors  of  a  manufacturing 
company,  has  agreed  with  it  and  the  other 
creditors  that  the  assets  of  the  company 
shall  be  collected  and  deposited  in  the  bank, 
to  be  divided  amon^  all  creditors  pro  rata, 
cannot,  upon  the  institution  of  bankruptcy 
pVoceedings  against  the  corporation,  set  off 
the  fund  so  accumulated  against  its  own 
claim,  since  the  fund  is  a  trust  deposit  for 
specific  purposes,  created  with  the  knowl- 
edge and  consent  of  the  bank,  and  it  can- 
not, for  purposes  of  set-off,  treat  it  as  the 
individual  property  of  the  corporation.  Wag- 
ner V.  Citizens'  Bank  &  T.  O).  28:  484,  122 
S.  W.  246,  —  Tenn.  — •  ^  (Annotated) 

BATTERY. 

See  Assault  and  Battery. 

BENEFITS. 

Estoppel  by  receiving,  see  Estoppel,  5. 

Resting  assessment  of  benefits  upon 
prospective  action  in  completing 
improvement,  see  Public  Improve- 
ments, 1. 

BENEVOLENT  SOCIETIES. 

Insurance  by,  see  Insurance. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  23. 

BETTERMENTS. 

Retaining  jurisdiction  to  settle  amount 
of  allowance  for,  see  Equity,  6. 

BICYCLES. 

Negligence  of  person  riding,  see  Auto- 
mobiles. 


1300 

BILLS. 

See  Statutea. 
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BILLS  AND  NOTES. 

Promise  by  cashier  to  one  signing  note 
without  consideration,  see  Banks,  1. 

Admissibility  of  notes  in  evidence,  see 
Evidence,  28. 

Joint  judgment  against  maker  and 
indorser  of  paper,  see  Parties,  3. 

Authority  of  agent  to  take  notes  in 
payment,  see  Trial,  13. 

Competency  of  maker  as  witness  in 
action  by  assignee  against  admin- 
istrator of  assignor,  see  Witnesses, 
1. 

Consideration. 

Want  of  consideration  as  defense,  see 

infra,  6. 
Imputed  notice  of  lack  of  consideration 

for  note,  see  Notice,  1. 

1.  The  surrender  by  a  bank  of  paper 
which  it  holds  against  its  cashier,  in  ex- 
change for  that  of  a  stranger,  is  sufficient 
consideration  to  enable  it  to  enforce  the 
substituted  paper.  State  Bank  v.  Forsyth, 
28:  501,  108  Pac.  914,  —  Mont.  — . 

Indorsement  and  transfer. 

Acceptance  by  bank  cashier  of  qualified 
indorsement  on  note,  see  Banks,  2. 

Parol  evidence  as  to  indorsements,  see 
Evidence,  33. 

2.  The  one  whose  name  stands  first 
among  those  of  several  persons  who  place 
their  names  on  the  back  of  a  note  before 
delivery  cannot,  upon  paying  the  note,  com- 
pel the  others  to  contribute  towards  the 
amount  paid,  in  the  absence  of  any  express 
agreement  that  they  should,  be  equally 
bound.  Porter  v.  Huie,  28:  1039,  126  S.  W. 
1069,  —  Ark.  — . 

Renewal;   extension. 

Acceptance  by  bank  of  qualified  indorse- 
ment on  renewal  of  note,  see  Banks, 

2. 
Ratification  by  payee  of  act  of  agent 
in    obtaining     renewal    note,    see 
Principal  and  Agent,  5. 

3.  An  agent  who  takes  up  a  past-due 
note  with  money  furnished  by  the  maker 
cannot  give  such  note  validity,  as  a  nego- 
tiable instrument,  by  indorsing  thereon  an 
extension  of  time,  so  as  to  render  one  to 
whom  it  has  been  fraudulently  reissued  by 
such  agent  a  bona  fide  holder.  Thicl  v. 
Butker,  28:  1065,  51  So.  500,  125  La.  473. 

4.  The  maker  of  a  promissory  note 
which  has  been  fraudulently  reissued  after 
maturity  by  an  agent,  after  payment  thereof 
with  funds  furnished  by  the  maker,  is  not 
liable  on  the  dishonored  paper,  provided  he 
has  a.'ted  in  good  faith.  Thiel  v.  Butker, 
28:  1065,  51  So.  500,  125  I.a.  473. 

nofenses. 

5.  Breach  of  a  parol  warranty  of  a 
chattel  may  be  set  up  as  a  defense  to  an 
action  on  a  promissory  note  which  recites 
that  its  consideration  is  the  purchase  price 
of  such  chattel,  but  is  otherwise  silent  as  to 
terms,  representations,  and  warranties,  since 
28  L.R.A.(N.S.) 


such  recital  indicates  that  the  terms  of  the 
sale  have  been  integrated  in  the  writing. 
Pryor  v.  Ludden  &  B.  Southern  Music  House, 
28:  267,  67  S.  E.  654,  —  Ga.  —. 

(Annotated) 

6.  Want  of  consideration  is  a  defense 
to  the  enforcement  of  a  note  by  the  payee 
against  the  maker,  although  it  purports  on 
its  face  to  have  been  given  for  value  re- 
ceived. State  Bank  ▼.  Forsyth,  a8:  501, 108 
Pac.  914,  —  Mont  — . 

BONA  FIDE  PURCHASER. 

Of  personalty,  see  Sale,  7-9. 

BONDS. 

Executed  to  release  property  of  bank- 
rupt, see  Bankruptcy,  6. 

Increasing  penalty  of  bond  in  prosecu- 
tion for  abandonment  by  husband, 
see  Constitutional  Law,  1. 

Release  of  surety  on  bond  of  insurance 
agent,  see  Principal  and  Surety,  1. 

Bight  of  surety  on  bond  of  public  officer 
to  recover  from  other  ofiiicer  for 
loss  through  latter's  neglect  to 
require  proper  settlement  of  ac- 
counts, see  Principal  and  Surety, 
2,3. 

Issue  of,  in  excess  of  authorized  indebt- 
edness, see  State. 

Bailroad  aid  bonds,  see  Railroads,  1. 

BONUS. 

Contract  to  pay  bonus  to  electric  rail- 
way, see  Contracts,  8,  18,  19;  Evi- 
dence, 34. 

BOOK. 

Secondary  evidence  of  contents,  see  Evi- 
dence, 23. 

BOUNDARIES. 

Of  mining  location,  see  Mines,  1, 2. 

BREACH. 

Of  contracts  generally,  see  Contracts, 

30. 
Of  covenant,   see   Covenants  and  Con- 
ditions. 

BRIDGES. 

Acceptance  of  warrant  in  payment  for 
construction  of,  as  accord  and  satis- 
faction, see  Accord  and  Satisfac- 
tion. 

Estoppel  to  deny  liability  for  building 
of,  see  Estoppel,  1. 

Presumption  of  negligence  from  carry- 
ing away  of  railroad  bridge  by  hi?ii 
water,  see  Evidence,  16. 

Flooding  of  land  caused  by  construction 
of,  see  Limitation  of  Actions,  4. 

Right  of  private  action  for  negligent 
destruction  of,  see  Nuisance. 

Compelling  railroad  to  construct  high- 
way bridge  over  tracks,  see  Rail- 
roads, 7. 

Duty  of  builder  of,  to  provide  for  pai- 
sage  of  water,  see  Trial,  18;  Wa- 
ters, 4.    • 
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Defects;  Injuries  on. 

Evidence  in  action  for  injuries  caused 
by  fall  of,  see  Evidence,  46. 

1.  The  mere  fact  that  a  bridge  is  nar- 
rower than  the  highway,  and  that  the  bar- 
riers extend  from  the  side  of  the  bridge  at 
right  angles  instead  of  being  at  an  acute 
angle  with  the  stream,  does  not  constitute 
a  wrongful  construction,  within  the  mean- 
ing of  a  statute  rendering  the  county  board 
of  chosen  freeholders  liable  for  injury  result- 
ing from  the  wrongful  neglect  to  erect, 
rebuild,  or  repair  the  bridges  over  which  they 
have  control.  Halm  v.  Board  of  Chosen  F)*ee- 
holders  (N.  J.  Err.  &  App.)  28:  946,  76  Atl. 
1014,  —  N.  J.  — . 

2.  Lighting  a  bridge  by  artificial  light 
is  not  a  part  of  its  erection,  rebuilding,  or 
repairing,  within  the  meaning  of  a  statute 
rendering  the  county  board  of  chosen  free- 
holders liable  for  injury  resulting  from  the 
wrongful  neglect  to  ere<it,  rebuild,  or  repair 
the  bridges  over  which  they  have  control. 
Halm  v.  Board  of  Chosen  Freeholders  (N. 
J.  Err.  &  App.)  28:  946,  76  Atl.  1014,  —  N. 
J.  "■"•  • 

BROKERS. 

A  real -estate  broker  who,  to  secure 
the  terms  on  which  he  is  authorized  to  sell, 
effects  an  intermediate  sale  zo  one  who  for 
a  bonus  is  willing  to  comply  with  the  own- 
er's terms  and  hold  the  property  subject 
to  such  terms  as  the  true  purchaser  can 
meet,  thereby  securing  a  commission  of 
which  his  principal  is  ignorant,  is  bound  to 
account  to  him  for  it.  Easterly  v.  Mills, 
28:  952,  103  Pac.  475,  54  Wash.  356. 

BROTHERS. 

Fiduciary  relation  between,  see  Evi- 
dence. 3,  4. 

BUirjDING  CONTRACT. 

See  Contracts,  4,  6,  31. 

BUILDINGS. 

Building  restrictions  in  covenants,  see 
Covenants  and  Conditions,  1,  3-7. 

Injury  by  electric  wires  in  moving 
building  through  street,  see  Elec- 
tricity, 1,  2. 

Injunction  to  compel  modification  of 
building  so  as  to  comply  with  build- 
ing restrictions,  see  Injunction,  2,  3. 

Negligence  of  independent  contractor 
placinQT  fire  escapes  on,  see  Master 
and  Servant,  25,  26. 

Master's  duty  to  inspect  fire  escapes 
erected  by  independent  contract- 
or, see  Trial,  11. 

BURDEN  OF  PROOF. 

In  general,  see  Evidence,  2-22. 

BY-IiAWS. 

Of  social  clubs,  see  Clubs,  2. 

CANCELATION  OF  INSTRUMENTS. 

1.  An  oil  and  pas  lease  in  which  there 
is  no  express  provision  requiring  additional  i 
28  L.R.A.(N.S.) 


wells  cannot  be  canceled  in  equity  for  fail- 
ure to  drill  such  wells.  McGraw  Oil  &  G. 
Co.  V.  Kennedy,  a8:  959,  64  S.  E.  1027,  65 
W.  Va.  595. 

2.  A  parent,  who  conveys  real  property 
to  his  son  in  consideration  of  the  son's  agree- 
ment, evidenced  by  a  separate  instrument 
in  the  form  of  a  bond  in  a  penal  sum  the 
payment  of  which  is  conditioned  on  failure 
to  perform,  to  support  and  maintain  the 
parent  during  the  remainder  of  his  life, 
may,  in  an  equitable  action  for  breach  of 
the  agreement,  have  the  deed  or  conveyance 
set  aside  or  the  amount  due  ur'^er  the  agree- 
ment made  a  charge  or  lien  against  the 
land,  or  such  other  relief  as  the  equities  be- 
tween the  parties  may  justify,  irrespective 
of  whether  or  not  the  agreement  of  support 
be  considered  a  condition  subsequent,  as 
the  form  thereof  is  immaterial.  Bruer  v. 
Bruer,  a8:  608, 123  N.  W.  813, 109  Minn.  260. 

(Annotated) 

CARBONATED  BEVERAGES. 

Negligence  in  bottling  of,  see  Trial,  4,  5. 

CARE. 

Presumption  of,  see  Trial,  3, 

CARRIERS. 

Injunction  against  filing  of  rates  by, 
with  interstate  commerce  commis- 
sion, see  Interstate  Commerce  Com- 
mission. 

Attempting  to  compel  railroad  to  con- 
struct and  operate  spur  track  to 
private  establishment  as  a  taking 
of  property,  see  Constitutional 
Law,  5^  6. 

Mandamus  to  compel  construction  and 
operation  of  side  track  and  switch 
to  private  establishment,  see  Man- 
damus, 5. 
•  Proximate  cause  of  injury  to  passenger, 
see  Proximate  Cause,  2. 

Directions  as  to  route. 

1.  A  carrier's  agent  selling  a  passage 
ticket  is  not  bound  to  volunteer  informa- 
tion unsought  with  respect  to  the  route  over 
which  it  must  be  used.  McKinley  v.  Louis- 
ville &  N.  R.  Co.  28:  611,  127  S.  VV.  483,  — 
Ky.  — . 

2.  A  ticket  agent  at  a  union  junction 
point  at  which  a  pa.ssenger  changes  cars  is 
not,  when  asked  by  him  when  a  train  leaves 
for  his  destination,  bound  to  ascertain 
which  route  his  ticket  requires  him  to  take, 
and  see  that  he  takes  the  right  train;  but 
performs  his  duty,  in  the  absence  of  any 
special  request,  by  stating  the  times  at 
which  trains  leave  over  the  several  routes 
which  reach  the  passenger's  destination. 
McKinlev  v.  Louisville  &  N.  R.  Co.  28: 
611,  127  *S.  W.  483,  —  Ky.  — . 

Who  are  passengers. 

3.  One  who  goes  to  a  railroad  station  a 
few  minutes  before  the  arrival  of  his  train 
is  entitled  to  the  rights  of  a  passenger,  al- 
though his  intention  is  merely  to  leave  his 
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Iiand  baggage,  and  depart  again  to  trans- 
act some  personal  business  before  train 
time,  where  by  statute  the  railroad  com- 
pany is  required  to  keep  its*  station  open 
at  least  an  hour  before  the  arrival  of 
trains;  and  he  may  therefore  hold  the  rail- 
road company  liable  for  an  injury  due  to 
the  unsafe  condition  of  the  premises.  Met- 
calf  V.  Yazoo  &  M.  V.  R.  Co.  a8:  311,  52  So. 
365,  —  Miss.  — .  (Annotated) 

Ejection  off  passenger. 

Damages  for  wrongful  ejection,  see 
Damages,  2. 

Evidence  in  action  for  ejection,  ^  Evi- 
dence, 41. 

4.  A  railroad  company  is  not  liable  for 
ejecting  from  its  train  a  woman  whose 
ticket  was  not  good  on  its  road,  and  who 
refused  to  pay  fare,  about  a  mile  from  the 
station  at  which  she  embarked  in  a  city  in 
the  night,  where  she  made  no  request  to 
be  put  off  at  any  other  place,  except  to  be 
returned  to  the  embarking  point,  if  the 
place  of  ejection  is  as  convenient  to  her  as 
any  place  along  the  line,  unless  she  should 
be  returned  to  the  embarking  point  or  car- 
ried to  destination.  McKinley  v.  Louisville 
&  N.  R.  Co.  a8:  611,  127  S.  W.  483,  —  Ky. 
— ,  (Annotated) 

Injuries  in  getting  on  or  off. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause,  2. 
Correctness  of  verdict  for  plaintiff,  tee 
Trial,  23. 
.-*      6.  The  failure  of  a  carrier  fully  to  stop 
a  train  at  the  destination  of  a  passenger, 
and   afford   him   an   opportunity   to  alight 
with   safety,  is  culpable  negligence.     Wal- 
ters V.  Missouri  P.  R.  Co.  28:  1058,  109  Pac. 
173,  82  Kan.  730. 

6.  A  railroad  company  is  not  liable  for 
injury  to  a  passenger  who  falls  from  a  train 
in  consequence  of  the  attempt  of  its  brake- 
man  to  prevent  his  alighting  from  it  after 
it  is  in  motion.  Chesapeake  &  O.  R.  Co.  v. 
Bell,  28:  773,  68  S.  E.  398,  —  Va.  — . 

7.  A  person  who  is  not  given  a  reason- 
able time  to  alight  from  a  train  before  it 
continues  on  its  journey  is  bound  to  mini- 
mize the  possible  loss  to  the  company  be- 
cause of  its  wrongdoing  by  staying  on  the 
train,  and  not  attempting  to  leave  it  after 
it  is  in  motion,  to  the  peril  of  his  life  and 
limb,  with  the  view  of  holding  the  company 
liable  in  case  of  injury.  Chesapeake  &  O.  R. 
Co.  V.  Bell,  28:  773,  ^  S.  E.  398,  —  Va.  — . 

8.  A  passenger  who,  at  the  imperative 
direction  of  the  conductor,  alights  in  the 
nighttime  from  a  passenger  train  as  it  is 
passing  his  destination  at  a  speed  of  3  or 
4  miles  an  hour,  is  not  negligent  as  matter 
of  law,  where  the  conductor  directed  him 
as  to  the  manner  of  alighting,  and  it  was  not 
so  dark  as  to  prevent  the  passenger  from 
Bceing  where  he  was  stepping.  Walters  v. 
Missouri  P.  R.  Co.  28:  1058,  109  Pac.  173,  i 
82  Kan.  739.  • 
28  LJIA.(N.S.) 


Carriers  off  freight. 

Amendment  of  complaint  in  action  for 
damages  for  delay,  see  Appeal  and 
Error,  26. 
What  constitutes  interstate   shipmrat, 

see  Commerce,  1. 
Ratification    by    shipper    of    contract 
limiting    liability,    see    Contracts, 
25. 
Duress  in  obtaining  signature  to  con- 
tract limiting  liability,  see  Duress. 
Interest  on   amount   recovered   for  in- 
juries to  stock,  see  interest,  2. 
Mandamus  to  compel  carrier  to  make 
provision     for     transportation    of 
coal,  see  Mandamus,  7,  8. 
Question  for  jury  as  to  whether  ship- 
per has  bound  himself  to  sign  con- 
tract limiting  liability,  see  Trial, 
9. 
9.  A   coal  operator   does   not   lose  his 
rights  under  W.  Va.  Code  1906,  §  2384,  which 
provides    that    railroad    corporations   shall 
without    discrimination     make     reasonable 
provision   for   the    transportation    of    coal 
mined  and  coke  manufactured  and  offered 
for  transportation  along  their  lines,  and  im- 
poses a  penalty  for  violation   of  the  act, 
merely  because  negotiations  for  a  contract 
for  the  transt>ortation    of    his    coal    have 
failed,  as  the  act  is  mandatory.     State  ex 
rel.  Mt  Hope  Coal  Co.  v.  White  Oak  R.  Co. 
28:  I0Z3,  64  8.  E.  630,  65  W.  Va.  15. 

10.  A  carrier  is  not  liable  to  the  con- 
signor  for  failure  to  deliver  to  the  consignee 
an  interstate  shipment  of  intoxicating 
liquor  which,  after  arrival  at  destination 
and  storage  in  defendant's  warehouse,  has 
been  seized  over  the  carrier's  protest  by 
officers  acting  under  warrant  issued  in  con- 
formity to  a  statute  authorizing  seizures  of 
liquors  in  possession  of  any  person  for  un- 
lawful use,  where  the  consignor  has  actual 
notice  of  such  seizure  in  time  to  bring  an 
action  to  recover  the  goods,  under  a  pro- 
vision of  such  law  requiring  the  keeping  of 
such  liquors  for  thirty  days  before  being 
destroyed  or  forfeited  to  the  state,  and  pro- 
viding that  during  that  period  any  person 
may  bring  an  action  for  its  recovery,  al- 
though such  law  may  be  unconstitutional, 
if  it  has  never  been  declared  so,  since  the 
carrier  may  presume  that  the  consignor  had 
abandoned  the  liquor  as  subject  to  the; 
process  which  seized  it.  Southern  Express 
Co.  V.  Sotille  Brothers,  28:139,  67  S.  K.  414, 
—  Ga.  — .  (Annotat<>di 

11.  A  carrier,  by  wrongfully  refusinjr  to 
deliver  goods  upon  demand  made  promptly 
after  notice  to  the  consignee  to  remove 
them,  renders  itself  liable  for  their  de- 
struction upon  the  following  day  by  an  un- 
precedented flood,  as  the  carrier,  because  of 
the  wrongful  detention,  held  the  goods  at  its 
own  risk.  Henry  v.  Atchison,  T.  &  S.  F.  R. 
Co.  28:  1088,  109  Pac.  1005,  —  Kan.  — . 

12.  A  shipper  of  cattle  may  rightfully 
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refuse  to  sig^  a  special  contract  limiting 
the  carrier's  common-law  liability,  if  the 
preliminary  negotiations  relating  to  the 
Hhipinent  did  not  result  in  a  valid  agree- 
ment that  it  shall  be  made  under  such  a 
contract,  although  he  knows  the  custom  of 
carriers  to  require  written  contracts  and, 
in  the  course  of  long  experience  as  .a  ship- 
per, had  always  signed  written  contracts, 
and,  following  the  negotiations,  intended  to 
sign  a  contract  of  the  kind  he  had  been 
using  for  similar  shipments,  although  he 
was  not  familiar  with  the  terms  thereof. 
St.  Louis  &  S.  F.  R.  Co.  v.  Gorman,  28:  637, 
100  Pac.  647,  79  Kan.  643. 

13.  A  contract  between  shipper  and  car- 
rier fixing  the  value  of  property  to  be  trans- 
ported as  a  basis  for  carrier's  charges, 
which  shall  be  binding  on  the  shipper  in 
case  of  loss,  is  not  forbidden  by  the  provi- 
sion of  the  Carniack  amendment  of  the  Hep- 
bum  act  of  Congress,  that  no  contract  shall 
exempt  the  carrier  from  liability  for  loss  of 
property  caused  by  itself  or  by  any  con- 
necting carrier.  Bernard  v.  Adams  Exp. 
Co.  38:  293,  91  N.  E.  325,  205  Mass.  254. 

(Annotated) 

14.  A  shipper  who  by  his  authorized 
agent  fills  out  a  printed  receipt  blank  which 
is  tendered  to,  and  the  terms  thereof  ac- 
cepted by,  the  carrier,  is  bound  by  a  clause 
therein  limiting  the  carrier's  liability, 
since,  by  himself  preparing  the  receipt,  the 
shipper  made  it  his  own  contract,  notwith- 
standing the  blank  form  when  furnished  by 
the  carrier  already  contained  the  liability 
clause.  Perrin  v.  United  States  Express 
Co.  (N.  J.  Err.  &  App.)  28:  645,  74  Atl. 
462,  —  N.  J.  — .  (Annotated) 

CARS.* 

Effect  of  difTiculty  in  obtaining  on  sell- 
er's liability  for  delay,  see  Sale,  3. 

Duty  of  one  accepting  order  f.  o.  b.  to 
procure  and  load  cars,  see  Sale,  4. 

CASS. 

No  action  lies  to  recover  for  the  loss 
of  his  bargain  by  one  who  had  contracted  to 
purchase  property,  against  another  who  in- 
duced the  vendor  to  break  his  contract  and 
transfer  title  to  him,  unless  the  vendor 
acted  against  his  will  or  contrary  to  his 
purpose  bv  coercion  or  deception.  Swain  v. 
Johnson,  28:  6x5,  65  S.  E.  619,  151  N.  C.  93. 

(Annotated) 

CASHIEIR. 

Authority  of,  see  Banks,  1,  2. 
Imputing  knowledge   of,  to  bank,  see 
Notes,  1. 

CATTIiE  YARDS. 

Forbidding  maintenance  of,  in  resi- 
dence district,  see  Municipal  Corpo- 
rations, 2. 

CAUSE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence,  13. 
Proximate  cause,  see  Proximate  Cause. 
28  L.RJL.(N.S.) 


CAVEAT  EMPTOR. 

Application  of  rule  to  purchase  at  ju- 
dicial sale,  see  Judicial  Sale,  1. 

CERTIFICATE. 

Of  performance  of  contract,  see  Con- 
tracts, 29. 

Admissibility  in  evidence,  see  Evi- 
dence, 24. 

CERTIORARI. 

1.  If  the  court  attempts  to  enforce  an 
order  to  allow  an  inspection  of  papers,  the 
one  against  whom  it  is  entered  may  appeal 
from  the  order  imposing  the  punishment; 
and  therefore  a  writ  of  certiorari  will  not 
lie  to  review  an  order  of  inspection,  where 
the  statute  authorizes  such  writ  only  where 
no  appeal  is  allowed.  State  ex  rel.  Seattle 
General  Contract  Co.  v.  Superior  Court, 
28:  5x6,  106  Pac.  150,  56  Wash.  649. 

2.  An  order  for  inspection  of  books  and 
papers  in  possession  of  defendant  may  be 
reviewed  on  appeal  from  the  final  judgment 
which  may  be  entered  in  the  case,  and  there- 
fore cannot  be  taken  up  under  a  writ  of  re- 
view, where  the  statute  authorizes  such  writ 
only  where  no  appeal  is  provided.  State  ex 
rel.  Seattle  General  Contract  Co.  v.  Su- 
perior Court,  28:  516,  106  Pac.  150,  56  Wash. 
649.  (Annotated) 

CHARGE. 

On  devisee,  see  Wills,  11. 

CHARITIES. 

l¥hat  are  charities. 

1.  A  bequest  for  masses  for  testator 
and  certain  specified  relatives  being,  under 
the  doctrine  of  the  Catholic  Church,  for  the 
benefit  of  all  mankind,  is  a  valid  public 
charity,  and  not  subject  to  statutory  pro- 
visions governing  the  creation  of  private 
charities.  Re  Ravanaugh,  28:  470,  126  N. 
W.  672,  —  Wis.  — . 

Conditions;    existence  and  capacity  of 
beneficiaries. 

2.  A  statute  requiring  a  devise  of  land 
to  be  made  directly  to  the  beneficiary,  and 
not  to  a  trustee,  is  not  applicable  to  public 
charities  or  in  cases  where  the  will  works 
conversion  of  the  property  into  personalty. 
Re  Kavanaugh,  28:  470,  126  N.  W.  672,  — 
Wis.  — . 

3.  A  devise  of  real  estate  for  the  cele- 
bration of  masses,  being  for  a  public 
charity,  is  not  invalid,  although  title  is  not 
vested  in  anvone.  Re  Kavanaugh,  28:  470, 
126  N.  W.  672,  —  Wis.  — . 

Deflniteness ;    discretion   of  trustee. 

4.  A  bequest  for  masses  for  certain 
specified  purposes,  to  be  used  under  direc- 
tion of  specified  persons,  is  not  void  for  un- 
certainty. Re  Kavanaugh,  28:  470,  126  N. 
W.  672,  —  Wis.  — . 


CHARTER. 

Construction   of   railroad   charter, 
Railroads,  8. 
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CliAIMS. 

Against  bankrupt  estate,  see  Bank- 
ruptcy, 3-5. 

Against  city,  presentation  of,  see 
Municipal  Corporations,  6. 

CLASS   LEGISLATION. 

•  r«ee  Constitutional  Law,  2,  3. 

CLERGYMAN. 

Libel  of,  see  Libel  and  Slander,  1. 

CLOUD  ON  TITLE. 

Tender  out  of  court  of  amount  due  on 
^         mortgage  as  basis  for  right  to  re- 
moval   of    mortgage    from    record 
as  cloud  on  title,  see  Mortgage,  5. 

One  whose  only  title  to  land  is  under 
a  tax  deed  made  to  a  grantee,  who  was  dead 
when  it  was  executed,  which  was  delivered 
to  the  former  as  the  heir  of  the  grantee, 
who  caused  the  deed  to  be  recorded  and 
paid  the  taxes  on  the  land,  but  who  never 
took  actual  possession i  cannot  maintain  an 
action  to  quiet  title,  or  for  an  injunction 
against  one  who  holds  under  the  government 
title  and  who  is  in  actual  possession  of  tlie 
land.  Baker  v.  Lane,  28:  405,  109  Fac.  182, 
82  Kan.  715. 

CLUBS. 

Appeal  from  decrees  directing  members 

to    pay   assessments,     see    Appeal 

and  Error,  1. 
Bill  in  equity  by  receiver'  to    recover 

dues    from    members,    see    Equity, 

3,  4. 

1.  Members  of  a  social  club  cannot 
avoid  paying  their  dues  to  its  receiver  on 
the  theory  that  they  have  not,  because  of 
the  receivership,  enjoyed  the  expected  bene- 
lits  of  membership,  where  they  accrued  be- 
fore the  receiver  was  appointed.  Rogers  v. 
Boston  Club,  aS:  743,  91  N.  E.  321,  205 
Mass.  261. 

2.  Under  by-laws  of  a  social  club  per- 
mitting assessments  to  be  made  by  a  ma- 
jority of  an  executive  committee  and  consti- 
tuting one  fourth  of  the  committee  a 
quorum,  the  assessments  must  be  made  by 
a  majority  of  the  committee,  and  not  of  the 
quorum.  Rogers  v.  Boston  Club,  28:  743, 
91  N.  E.  321,  205  Mass.  261. 

COAL. 

Duty  of  railroad  to  make  provision  for 
transportation  of,  see  Carriers,  9; 
Constitutional  Law,  6;  Mandamus, 
6,  7,  8. 

CODEFENDANTS. 

Dismissal  as  to  one;  right  of  other  to 
complain,  see  Dismissal  and  Dis- 
continuance, 1. 

COKE. 

Duty    of    railroad    to    make    provision 
for  transportation  of,  see  Carriers, 
9;    Constitutional    Law,    6;    Man- 
damus, 6,  7,  8. 
28  L.R.A.(X.S.) 


COMITY. 

See  Conflict  of  Laws. 

COMMERCE. 

As  to  interstate  commerce  commission, 
see  Interstate  Commerce  Commis- 
sion. 

Regulating  carriers  and  transportation. 

1.  The  passage  of  a  shipment  of  live 
stock  between  points  within  a  state,  for  a 
short  distance  over  the  territory  of  another 
state,  renders  the  shipment  one  of  inter- 
state commerce,  so  as  to  render  inapplicable 
thereto  a  state  statute  requiring  common 
carriers  of  live  stock  within  the  state  to 
maintain  a  minimum  rate  of  speed  unless 
prevented  by  unavoidable  cause,  as  such 
statute  does  not  apply  to  interstate  com- 
merce. Missouri,  K.  &  T.  R.  Co.  v.  Veiben- 
good,  aS:  985,  109  Pac.  988,  —  Kan.  — . 

Regulating  and  licensing  sales,  etc. 

2.  A  state  constitutional  clause  pro- 
hibiting the  conveying  of  intoxicating  li- 
quors from  one  place  within  the  state  to 
another  place  therein,  in  the  absence  of 
prohibitory  legislation  by  the  state,  is  not 
within  the  scope  and  operation  of  a  Federal 
statute  subjecting  interstate  shipments  of 
intoxicating  liquors  to  state  laws  passed 
in  the  exercise  of  their  police  power.  High 
V.  State,  28:  Z62,  101  Pac.  115,  2  Okla.  Crim. 
Rep.  161. 

3.  Conveying  intoxicating  liquors  which 
have  been  shipped  from  another  state,  from 
a  railway  station  to  the  home  of  the  con- 
signee, is  a  part  of  the  interstate  commerce 
transportation,  and  is  not  violative  of  a 
state  constitutional  clause  prohibiting  the 
conveying  of  intoxicating  liquors  from  one 
place  within  the  state  to  another  place 
therein,  as  such  provision  has  no  application 
to  interstate  shipments,  until  there  has 
been  a  delivery  thereof.  High  v.  State,  28: 
162,  101  Pac.  115,  2  Okla.  Crim.  Rep.  161. 

4.  Under  the  interstate  commerce 
clause  of  the  Federal  Constitution,  a  resi- 
dent of  one  state  may  order  and  receive 
a  shipment  of  whisky  from  another  state, 
and  convey  it  in  the  original  package  from 
the  depot  at  which  the  shipment  arrives  to 
his  home.  High  v.  State,  28:  162,  101  Pac. 
J15,  2  Okla.  Crim.  Rep.  161. 

5.  The  sale  within  the  state  of  a  frame 
for  a  portrait,  made  in  another  state,  to  till 
an  order  taken  by  a  solicitor  in  the  former 
state,  cannot  be  so  separated  from  the  rest 
of  the  dealings  between  the  nonresident 
maker  and  the  purchaser  as  to  sustain  the 
imposition  of  a  license  tax  under  Ala.  act 
of  March  7,  1907,  §  17,  where  tlje  order  for 
the  portrait  contemplated  its  delivery  in 
an  appropriate  frame,  which  the  purchaser 
of  the  portrait  should  have  the  option  of 
buying  at  the  factory  price.  Deader  v. 
State,  28:  264,  30  Sup.  Ct.  Rep.  649,  218  U, 
S.   124,  54  L.   ed.  965.  (AnnoUted) 

COMMISSIONS. 

Of  real  estate  agent,  see  Brokers. 
Review    by    courts    of    orders    of. 
Courts,  1. 
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COMMITTEE. 

Of  incompetent^  see  Incompetent  Per- 
sons. 

COMMON   CARRIERS. 

See  Carriers. 

COMPROMISE  AND  SETTLEMENT. 

Power  of  agent  of  public  contractor  to 
compromise  dispute  with  city  as 
to  amount  due  him,  see  Accord  and 
Satisfaction,  2^ 

CONCLUSIVENESS. 

Of  architect's  certificate,  see  Contracts, 

29. 
Of  judgment,  see  Judgment,  2-4. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  FEE. 

Creation  of  by   will,  see  Wills,  8. 

CONDITIONS. 

Conditions  precedent  to  right  of  action, 
see  Action  or  Suit. 

Precedent  to  suit,  see  Action  or  Suit,  1. 

To  performance  of  contract,  see  Con- 
tracts, 29. 

Relating  to  real  property,  see  Cove- 
nants and  Conditions. 

In  insurance  contract,  see  Insurance. 

Notice  of  injury  as  condition  precedent 
to  master's  liability,  see  Master 
and  Servant,  2,  3. 

In  telegraph  blank,  see  Telegraphs,  3. 

CONFIDENTIAL  RELATION. 

Burden  of  establishing,  see  Evidence, 
3,  4. 

CONFIRMATION. 

Of  judicial  sale,  see  Judicial  Sale,  3. 
Of  sale  under  power  in  mortgage,  see 
Mortgage,  8. 

CONFLICT  OF  LAWS. 
As  to  telegrams. 

1.  The  courts  of  the  forum  will  not,  in 
an  action  to  recover  damages  for  nondeliv- 
ery of  a  telegram,  enforce  a  provision  of  a 
contract  for  transmission  of  the  message 
limiting  the  liability  of  the  company,  which 
is  void  under  the  public  policy  of  the  forum, 
although  it  is  valid  in  the  state  where  the 
contract  was  made  and  in  that  where  the 
breach  occurred,  so  that  no  action  could 
have  been  brought  for  the  breach  in  either 
state.  Fox  v.  Postal  Telep.  Cable  Co.  28: 
490,  120  N.  W.  399,  138  Wis.  648. 

(Annotated) 

As  to  marriage. 

2.  A  marriage  between  parties  within 
a  class  prohibited  by  the  law  of  their  dom- 
ioil,  enacted  in  another  state  where  it  is 
valid,  is  valid  at  the  domicil,  in  the  absence 
of  legislative  enactment  that  such  marriasr^** 
outside  of  the  domicil  shall  be  invalid 
therein,  although  resort  was  made  to  the 
foreign  state  for  the  purpose  of  avoiding 
28  L.R.A.(N.S.) 


the   domiciliary   law.     State   v.   Hand,   28: 
753i  126  N.  W.  1002,  —  Neb.  — . 

(Annotated) 
CONSIDERATION. 

For   note,   see   Bills  and   Notes,   1. 
For  contracts,  generally,  see  Contracts, 

4,  6. 
Parol  evidence  as  to,  see  Evidence,  34. 
Sufficiency    of,    as    question    for   jury, 
see  Trial,  12. 

CONSPIRACY. 

To  burn  insured  property  as  defense 
to  recovery  where  property  is  oth- 
erwise destroyed,  see  Insurance, 
13. 

CONSTABLE. 

Liability  for  killing  dog,  see  Animals, 
2. 

CONSTITUTIONAL  LAW. 
Ex  post  facto  laws. 

1.'  An  amendatory  act  increasing  the 
penalty  of  a  bond  essential  to  the  suspen- 
sion of  sentence  in  a  prosecution  against 
a  husband  for  abandonment  is  ex  post  facto 
as  to  prior  offenses.  State  v.  McCoy,  28: 
583,  127  N.  W.  137,  —  Neb.  — . 

Equal  protection  and  priTi leges. 

2.  A  statute  making  void  assignments 
of  wages  or  salaries  when  given  as  security 
for  loans  tainted  with  usury  is  invalid 
where  no  such  provision  is  made  with  re- 
spect to  other  instruments  or  conveyances 
given  to  secure  such  debts.  Massie  v.  Cess- 
na, 28:  xio8»  88  N.  £.  152,  239  III.  352. 

3.  The  legislature  may  allow  an  at- 
torney's fee  against  one  whose  delinquency 
makes  necessary  a  proceedintr  to  enforce 
a  special  assessment  for  public  improve- 
ments against  his  property,  although  no 
such  fee  is  allowed  in  his  favor.  Engebret- 
sen  V.  Gay,  a8:  X062,  109  Pac.  880,  —  Cal.  — . 

Due  process;  right  to  life,  liberty,  and 
property. 

4.  A  requirement  by  the  state  that 
railroad  companies  whose  lines  intersect 
public  highways  laid  out  after  the  con- 
struction of  a  railroad,  shall,  without  com- 
pensation, construct  and  maintain  such 
safety  devices  as  are  reasonably  necessary 
for  public  safety,  beintr  referable  to  the  po- 
lice power,  is  not  a  taking  of  private  prop- 
erty for  public  use,  in  violation  of  the  Con- 
stitution. State  ex  rel.  Minneapolis  v.  St. 
Paul,  M.  &  M.  R.  Co.  a8:  298,  108  N.  W.  2^1, 
98  Minn.  380.  (Annotated) 

5.  The  attempt  by  the  state  to  compel 
a  railroad  company  to  construct  and  oper- 
ate a  spur  track  to  a  private  rnW  is  void, 
as  a  taking  of  property  for  private  use 
without  due  process  of  law.  Northern  P. 
R.  Co.  V.  Railroad  Commission,  28:  1021, 
108  Pac.   938,  —  Wash.  — . 

6.  Requiring  a  railroad  company,  un- 
der a  statute  providing  that  railroad  corpo- 
rations shall  make  "reasonable  provision" 
for  the  transportation  of  coal  mined  along 
their  lines,  to  construct  a  switch  and  side 
track  on  its  right  of  way,  as  a  reasonable 
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provision  for  the  transportation  of  coal  of- 
fered for  shipment  by  the  coal  operator, 
does  not  amount  to  a  command  that  the 
carrier  enter  into  a  contract  for  reasonable 
provisions  for  the  transportation  of  such 
coal,  or  that  it  build  and  maintain  a  per- 
manent structure  on  its  right  of  way,  nor 
to  the  taking  of  the  private  property  of 
the  carrier  for  private  use  without  due 
process  of  law,  but  is  a  mere  command  for 
the  temporary  use  by  such  carrier  of  a 
part  of  its  right  of  way  for  the  purpose  of 
performing  a  duty  imposed  upon  it  by  law 
State  ex  rel.  Mt.  Hope  Coal  Co.  v.  White 
Oak  R.  Co.  28:  1013,  64  S.  £.  630,  65  W.  Va. 
15. 

7.  A  statute  making  invalid  the  assign- 
ment of  any  salary  unless  it  is  in  writing, 
signed  and  acknowledged  by  the  assignor 
and  his  or  her  husband  or  wife,  and  the 
assignment  entered  on  the  justice's  docket 
and  a  copy  served  upon  the  employer,  is  in- 
valid as  interfering  with  the  constitutional 
rights  of  liberty  and  property  of  the  one 
earning  it.  Massie  y.  Cessna,  a8:  1108,  88 
N.  E.  152,  239  111.  352. 

Police  power. 

See  also  supra,  4. 

8.  The  state  may,  in  the  exercise  of  its 
police  power,  impose  upon  railroad  compa- 
nies whose  lines  intersect  public  highways 
laid  out  after  the  construction  of  the  rail- 
road, the  uncompensated  duty  of  construct- 
ing and  maintaining  at  such  crossing  all 
such  safety  devices  as  are  reasonably  neces- 
sary for  the  protection  of  the  traveling  pub- 
lic. State  ex  rel.  Minneapolis  v.  St.  Paul, 
M.  &  M.  R.  Co.  a8:  298,  108  N.  W.  261,  98 
Minn.  380. 

9.  The  legislature  may,  under  the  po- 
lice power,  provide  for  the  assessment  of  a 
fixed  proportion  of  the  cost  of  a  public 
sanitary  sewer  upon  abutting  property  by 
the  front-foot  rule,  so  that  each  parcel  pays 
for  the  cost  of  its  local  service  sewer  with- 
out regard  to  the  benefits  actually  accru- 
ing to  the  property.  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Janesville,  28:  1124,  118  N.  \V.  182, 
137  Wis.  7. 

Impairing:  obligation  of  contracts. 

10.  A  decree  for  the  future  payment  of 
alimony  is,  as  to  instalments  past  due  and 
unpaid,  within  the  protection  of  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution, provided  that  no  modification  of 
the  decree  was  made  prior  to  the  maturity 
of  such  instalments,  unless,  by  the  law  of 
the  state  in  which  the  decree  was  rendered, 
its  enforcement  is  so  completely  within 
the  discretion  of  the  courts  of  that  state 
that  they  may  annul  or  modify  the  decree, 
even  as  to  overdue  and  unsatisfied  instal- 
ments. Siatare  v.  Sistare,  28:  1068,  30  Sup. 
Ct.  Rep.  682,  218  U.  S.  1,  54  L.  ed.  905. 

11.  Decrees  of  the  New  York  courts  for 
the  future  payment  of  alimony  are  not  sub- 
ject to  annulment  or  modification  by  those 
courts  as  to  overdue  and  unsatisfied  instal- 
ments, so  as  to  deprive  such  decrees  of  the 
protection,  as  to  past-due  and  unpaid  in- 
28  L.R.A.(N.S.) 


stalments,  of  the  full  faith  and  credit  elauso 
of  the  Federal  Constitution.  Sistare  v.  Sis- 
tare,  28:  X068,  30  bup.  Ct.  Rep.  682,  218 
U.  S.  1,  54  L.  ed.  905. 

CONSTRUCTION. 

Of  contracts,  see  Contracts,  17-20. 
Of  insurance  policy,  see  Insurance. 
Of  wills,  see  Wills. 

CONTEMPT. 

Statute  permitting  enforcement  by  con- 
tempt proceedings  of  order  for  in- 
spection, see  Discovery  and  Inspec- 
tion. 

CONTINUANCE  AND  ADJOURNMENT. 

The  court  may  grant  a  continuance 
to  permit  the  securing  of  a  copy  of  a  con- 
tract, proof  of  which  is  necessary  to  the 
decision  of  the  case,  where  objection  is  made 
to  its  proof  by  parol  evidence.  Sholin  t. 
Skamania  Boom  Co.  28:  1053,  ^^^  ^^^  ^^> 
56  Wash.  303. 

CONTRACTS. 

Impairing  obligation  of,  see  Constitu- 
tional Law,  10,  11. 

As  to  covenants,  see  Covenants  and 
Conditions. 

Duress  as  ground  for  cancelling,  see 
Duress. 

Estoppel  to  avoid  contract  for  duress, 
see  Estoppel,  5. 

Of  infants,  see  Infants. 

As  to  mortgages,  see  Mortgage. 

Of  municipal  corporation,  see  Munici- 
pal Corporations,  3,  4. 

By  agent,  see  Principal  and  Agent. 

Reformation  of,  see  Reformation  of  In- 
struments. 

Rescission  of  land  contract,  see  Vend- 
or and  Purchaser,  4. 

1.  An  agreement  to  make  a  contract 
in  the  future  is  not  binding  unless  all  the 
terms  and  conditions  are  agreed  upon,  and 
nothing  is  left  to  future  negotiations.  St. 
Louis  &  S.  F.  R.  Co.  v.  Gorman,  28:  637,  lOil 
Pac.  647,  79  Kan.  643. 

Parties. 

2»  The  mere  signing  of  one's  name  to 
a  contract  does  not  make  him  a  party  there- 
to, if  the  contract  states  that  it  is  between 
other  parties,  and  the  person  so  signing  is 
not  mentioned  therein.  Shriner  v.  Craft. 
28:  450,  61  So.  884,  —  Ala.  — . 

Implied   a^cements. 

Estoppel  to  recover  on  implied  contract, 
see  Estoppel,  2. 

3.  Where  one's  land  has  been  appropri- 
ated without  first  securing  the  right,  ai^  a 
railway  right  of  way,  and  a  road  constru«M- 
ed  thereon,  he  may  waive  his  remedies  in 
ejectment,  injunction,  and  trespass,  and,  as- 
suminp^  that  the  company  could  acquire  the 
land  in  condemnation  proceedings,  waiv<* 
such  proceeding,  and  sue  as  upon  an  im- 
plied contract  to  pay  the  reasonable  value 
of  the  land  taken.  Bois^  Valley  Constr. 
Co.  v.  Kroeger,  28:  968,  105  Pac'  1070,  17 
Idaho,  384. 
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Consideration. 

For  bills  or  notes,  see  Bills  and  Notes, 
1,  6. 

Parol  evidence  as  to  consideration,  see 
Evidence,  34. 

Effect  of  inadequacy  of  consideration 
for  option  on  right  to  performance 
of  contract  to  convey  after  option 
has  been  accepted,  see  Specific  Per- 
formance, 2. 

Sufficiency  of  consideration  as  question 
for  jury,  see  Trial,  12. 

4.  The  promise  by  one  paHy  to  a  build- 
ing contract  to  pay  more  for  the  work  than 
the  amount  cali(d  for  in  the  contract,  u^j- 
on  the  refusal  or  threatened  refusal  of  the 
contractor  to  go  on  with  the  work,  the 
original  contract  still  remaining  in  force, 
is  without  consideration  and  unenforceable. 
Shriner  v.  Craft,  28:  450,  61  So.  884,  —  Ala. 
— .  (Annotated) 

5.  A  promise  of  additional  compensa- 
tion, to  induce  a  contractor  who  has  aban- 
doned his  work  because  of  insufficiency  of 
the  compensation  to  proceed  with  his  con- 
tract, is  enforceable  after  the  contract  has 
been  performed  in  reliance  thereon.  Evans 
V.  Oregon  &  VV.  R.  Co.  a8:  455,  108  Pac. 
1095,  —  Wash.  — . 

Mutuality. 

6.  Acceptance,  within  the  time  limited, 
of  an  option  to  purchase  real  estate,  re- 
moves the  objection  to  the  enforcement  of 
the  contract  on  the  ground  of  want  of 
mutuality.  Smith  v.  Bangham,  28:  522, 
104  Pac.  689,  156  Cal.  359. 

7.  A  contract  for  the  sale  of  land  is 
not  void  for  lack  of  mutuality  from  the 
fact  that  it  is  not  enforceable  against  the 
vendee,  because  he  did  not  sign  the  memo- 
randum, as  required  by  the  statute  of 
frauds,  at  least,  where  the  statute  provides 
that  a  party  who  has  signed  a  written  con- 
tract may  be  compelled  specifically  to  per- 
form it,  though  the  other  party  has  not 
si^ed  it,  if  the  latter  has  performed  or 
offers  to  perform  it.  Harper  v.  Gold- 
schmidt,  28:  689,  104  Pac.  451,  156  Cal.  245. 
Deflnftenes.s. 

8.  An  electric  railway  bonus  contract 
by  the  terms  of  which  the  bonus  is  payable 
as  soon  as  the  railway  company  or  its  as- 
signs have  constructed  and  put  in  operation 
its  road  from  6.  to  a  certain  described 
strip  of  land,  and  afforded  a  specified  serv- 
ice thereon,  is  certain  and  definite  as  to  the 
time  the  obligation  matures.  Bois6  Valley 
Constr.  Co.  v.  Kroeger,  28:  968,  105  Pac. 
1070,  17  Idaho,  384. 

Offers  and  their  acceptance;  options. 

Effect  as  to  strangers  of  decree  for 
specific  performance  of  option  con- 
tract, see  Judgment,  3. 

Specific  performance  of,  see  Specific 
Performance. 

See  also  supra,  6. 

9.  The  acceptance,  within  the  time 
specified,  of  an  option  which  had  been  given 
for  a  nominal  consideration  to  purchase  real 
estate  belonging  to  a  husband,  supersedes 

.28  L.R.A.(N.S.) 


the  wife's  declaration  of  homestead  upon 
the  property  made  with  notice  of  the  op- 
tion, after  it  had  taken  efiect.  Smith  v. 
Bangham^  28:  522,  104  Pac.  689,  156  Cal. 
359.  (Annotated) 

10.  One  contracting  for  the  conveyance 
of  land  upon  demand  must  make  the  de- 
mand within  a  reasonable  time,  and  is  not 
privileged  to  postpone  {.erformance  on  his 
part  indefinitely.  Smith  v.  Bangham, 
28:  522,  104  Pac.  689,  156  Cal.  359. 

Statute  off  ffrauds. 

Demurrer  to  complaint  showing  tnat 
contract  was  within  statute  of 
frauds,  see  Pleading,  9. 

See  also  supra,  7. 

11.  A  promise  by  an  owner  of  timber 
lands  who  has  contracted  to  have  the  timber 
removed  and  manufactured  into  lumber,  to 
hold  back  the  amount  which  the  contractor 
has  promised  to  pay  anotiier  to  do  tlie  log- 
ging, and  pay  it  to  him,  is  not  a  promise  to 
pay  the  debt  of  another  within  the  statute 
of  frauds.  Dale  v.  Gaither  Lumber  Co. 
28:  407,  68  S.  E.  134,  152  N.  C.  651. 

12.  A  written  contract  or  memorandum 
of  sale  is  necessary  to  enforce  against  one 
tenant  in  common  a  contract  for  sale  of 
real  estate  negotiated  by  his  cotenant,  al- 
though he  authorizes  the  latter  in  writing 
to  make  the  sale.  Hartenbower  v.  Uden, 
28:  738,  90  N.  E.  298,  242  111.  434. 

(Annotated) 

13.  Neither  a  draft  of  a  deed  nor  a  writ- 
ten notice  to  execute  the  same  is  sufficient 
to  satisfy  the  requirements  of  the  statute  of 
frauds  as  to  a  memorandum  of  the  sale  of 
real  estate,  where  they  do  not  contain  the 
terms  of  sale.  Hartenbower  v.  Uden,  28: 
738,  90  N.  E.  298,  242  111.  434. 

14.  A  promise  signed  by  the  promoter  of 
a  corporation  to  pay  for  stock  taken  by  a 
subscriber  upon  its  surrender  within  a  cer- 
tain time  is  not  invalid  under  the  statute 
of  frauds  because  not  signed  by  the  sub- 
scriber. Re  Neff,  28:  349,  167  Fed.  67,  84  C. 
C.  A.  661. 

15.  Under'  a  statute  providing  that  no 
action  shall  be  brought  to  charge  any  person 
upon  any  contract  for  the  sale  of  real  estate 
unless  the  promise  be  in  writing  and  signed 
by  the  person  to  be  charged,  a  vendor  who 
has  not  signed  a  contract  cannot  maintain 
an  action  to  charge  the  vendee  thereon,  al- 
though the  latter  has  expressed  his  assent 
in  writing  sufficiently  to  satisfy  the  statute. 
Murray  v.  Crawford,  28:  680,  127  S.  W.  494, 
—  Ky.  — .  (Annotated) 

16.  Under  a  statute  making  invalid  con- 
tracts within  the  statute  of  frauds  unless 
a  memorandum  thereof  be  in  writing,  and 
subscribed  by  the  party  to  be  charged,  an 
action  for  specific  performance  cannot  be 
maintained  against  a  vendee  who  did  not 
sign  the  agreement,  although  he  paid  a 
small  portion  of  the  purchase  money,  and 
accepted  a  receipt  therefor.  Harper  v. 
Goldschmidt,  28:  689,  104  Pac.  451,  156  Cal. 
215.  (Annotated) 
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Construction. 

Piirol  evidence  to  vary  terms  as  to  time 
when  obligation  becomes  dae,   see 
Evidence,  30. 
Construction    of    contract   as   question 

for  court,  see  Trial,  6. 
17.  Printed  matter  in  the  heads  of  let- 
ters upon  which  a  contract  is  written,  which 
is  not  referred  to  in  the  writing,  is  not  a 
part  of  the  contract.  R.  J.  Menz  Lumber 
Co.  V.  E.  J.  McNeeley  &  Co.  38:  1007,  108 
Pac.  621,  —  Wash.  — . 

18.  An  agreement  whereby  a  landowner, 
in  consideration  of  $1  and  other  considera- 
tion, agreed  to  convey  a  described  strip  of 
land  for  an  electric  railway  right  of  way 
as  soon  as  the  track  was  laid  thereon,  and, 
for  other  like  consideration,  further  agreed 
to  pay  a  stipulated  sum  as  soon  as  the  rail- 
way company  put  the  line  in  operation  from 
B.  to  such  described  strip  of  land,  with  a 
specified  service  thereon,  embodies  two  com- 
plete contracts;  one  for  a  conveyance  of  a 
right  of  way,  and  the  other  to  pay  a  bonus 
as  specified,  the  latter  of  which  may  be  en- 
forced by  the  railway  company  upon  com- 
pletion of  its  road  to  the  boundary  line  of 
the  described  premises  and  the  institution 
of  the  stipulated  services,  although  it  may 
not  be  in  a  position  to  demand  the  right  of 
way,  because  it  has  not  complied  with  that 
part  of  the  agreement  providing  for  a  con- 
veyance thereof.  Bois6  Valley  Constr.  Co. 
V.  Kroeger,  aS:  968,  106  Pac.  1070,  17  Idaho, 
384. 

19.  A  contract  providing  for  the  pay- 
ment of  a  bonus  upon  the  putting  in  opera- 
tion of  a  certain  electric  railway  from  B. 
"to  the  strip  of  land  above  described"  does 
not  mean  "upon  or  over,"  but  merely  "to," 
the  boundary  of  such  strip  of  land.  Boisfi 
Valley  Constr.  Co.  v.  Kroeger,  28:  968,  106 
Pac.  1070,  17  Idaho,  384. 

20.  Language  in  an  acceptance  of  an 
order  for  goods,  "We  accept  and  enter  same 
for  shipment.  .  .  .  We  anticipate  mak- 
ing shipment," — requires  the  seller  to  fur- 
nish cars.  R.  J.  Menz  Lumber  Co.  v.  E.  J. 
McNeeley  &  Co.  aS:  1007,  108  Pac.  621,  — 
Wash.  — . 

Validity;  public  policy. 

Limitation  of  liability  by  carrier,  see 
Carriers,  12-16;  Trial,  9. 

Limitation  of  liability  by  telegraph 
company,  see  Conflict  of  Laws,  1. 

Finding  that  contract  is  void  as  one  of 
law,  see  Trial,  21. 

21.  A  physician  duly  licensed  in  the 
state  where  the  contract  is  made  cannot  be 
deprived  of  the  benefit  of  the  contract  to 
furnish  medical  attendance  to  a  patient  by 
the  fact  that  he  temporarily  accompanies 
the  patient  into  a  state  where  he  has  no 
license  and  performs  some  services  for  the 
patient  there.  Re  McVicker,  28:  X112,  91 
N.  E.   1041,  245  111.   180. 

22.  A  contract  to  furnish  one  medical 
attendance  during  life  for  a  lump  sum  pay- 
able at  his  death  is  not  void  as  against 
public  policy,  either  because  furnishing  an 
2S  L.R.A.(N.S.) 


inducement  to  threaten  his  life  or  as  a 
wagering  contract.  Re  McVicker,  28:  xiia, 
91  N.  £.  1041,  245  111.  180. 

23.  In  determining  the  public  policy  of 
a  state,  courts  are  limited  to  a  considera- 
tion of  the  statutes.  Constitution,  judicial 
decisions,  and  practice  of  gove^qnient  of- 
ficers. Re  McVidcer,  28:  1 1x2,  91  N.  £. 
1041,  245  IlL  180. 

24.  A  physician  who  enters  into  a  con* 
tract  with  his  patient  is  not  bound,  in  order 
to  sustain  the  validity  of  the  contract,  to 
show  that  the  patient  had  independent  and 
competent  advice  before  executing  the  con- 
tract. Re  McVicker,  28:  xxia,  91  N.  £. 
1041,  245  111.  180. 

26.  The  acceptance  and  use  of  a  return 
pass  by  a  shipper  of  stock  who  has  been 
compelled  to  accompany  the  shipment,  after 
the  stock  had  been  transported  and  de- 
livered, cannot  be  held,  as  matter  of  law, 
to  confirm  a  special  written  contract  limit- 
ing the  carrier's  common-law  liability, 
which  had  been  extorted  from  the  shipper, 
who  rightfully  declined  to  sign  it,  by  means 
of  a  refusal  to  transport  the  cattle,  which 
were  already  in  the  carrier's  possession,  un- 
less such  a  contract  was  signed,  although 
the  pass  was  obtained  under  the  terms  of 
such  voidable  contract  upon  its  surrender. 
St.  Louis  &  S.  F.  R.  Co.  ▼.  Gorman,  28: 
637,  100  Pac.  647,  79  Kan.  643. 

26.  To  constitute  an  affirmance  of  a 
contract  which  a  party  has  been  wrongfully 
constrained  to  sign,  the  conduct  of  the  in- 
jured party  must  be  such  as  to  indicate  an 
intention  to  condone  the  wrong,  and  a  pur- 
pose to  abide  by  the  consequences.  St.  Louis 
&  S.  F.  R.  Co.  V.  Gorman,  28:  637,  100  Pac. 
647,  79  Kan.  643. 

27.  Conduct  exhibited  in  apparent  recog* 
nition  of  a  contract  which  a  party  has  been 
wrongfully  constrained  to  sign,  while  the 
pressure  of  the  hardship  which  overcomes 
the  mind  continues,  does  not  amount  to  an 
affirmance  thereof.  St,  Louis  &  S.  F.  R. 
Co.  V.  Gorman,  28:  637,  100  Pac  647,  79 
Kan.  643. 

28.  One  who  having  received  an  assign- 
ment of  claims  by  an  employer  of  labor,  in 
consideration  of  his  furnishing  funds  with 
which  to  pay  the  laborers,  gives  a  duebill  in 
satisfaction  of  an  order  upon  himself  by 
the  employer  for  wages  due  for  cutting  tim- 
ber on  government  land,  in  consideration 
of  which  he  requires  an  assignment  by  the 
servant  of  his  claim  against  the  master  in 
order  to  defeat  a  right  to  assert  a  lien  on 
the  timber,  cannot  defeat  liability  thereon 
on  the  ground  that  the  original  contract  was 
void,  since  his  promise  is  a  new  and  inde- 
pendent transaction,  and  not  tainted  by  the 
illea:ality  of  the  original  a^eement.  Owens 
v.  Davenport,  28:  996,  104  Pac.  682,  39  Mont. 
555. 

Performance;  conditions;  certificate  of 
performance. 

Admissibility  in  evidence  of  architect*! 
certificate,  see  Evidence,  24. 

29.  An    architect's    certificate    which   a 
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building  contract  provides  shall  be  final  and 
conclusive  is  so  in  legal  effect  unless  im- 
peached for  fraud  or  such  gross  mistakes  as 
would  imply  bad  faith  or  a  failure  to  exer- 
cise an  honest  judgment.  Shriner  v.  Craft, 
28:  450,  51  So.  884,  —  Ala.  — . 

Breach  and  Its  effect. 

Cancelation  of  deed  for  breach  of  con- 
tract, see  Cancelation  of  Instru- 
ments, 2. 

Action  for  inducing  breach  of,  see  Case. 

Of  condition  subsequent,  see  Covenants 
and  Conditions. 

Damages  for  breach  of,  see  Damages. 

Breach  of  contract  of  sale,  see  Sale. 

30.  A  contract  to  furnish  medical  at- 
tendance to  a  person  is  not  broken  by  re- 
fusal to  accompany  him  to  another  state, 
where  the  contract  was  made  at  his  perma- 
nent place  of  residence  and  contains  nothing 
to  indicate  any  intention  of  a  change  of 
domicil.  Re  McVicker,  a8:  ixza,  91  N.  E. 
1041,  245  111.  180. 

Defenses. 

31.  Failure  to  have  an  ordinance  passed 
authorizing  a  frame  building  within  the  fire 
limits,  so  as  to  allow  the  work  to  be  begun 
at  a  certain  time,  is  no  defense  to  an  action 
for  breach  of  a  building  contract,  if  the  ordi- 
nance was  in  fact  passed,  and  there  is  noth- 
ing to  show  that  the  building  contract  fixed 
any  time  when  work  should  be  commenced, 
or  that  there  was  any  consideration  for  the 
agreement  as  to  the  ordinance.  Shriner  v. 
Craft,  a8:  450,  61  So.  884,  —  Ala.  — . 

32.  That  a  contract  between  physician 
and  patient  is  presumptively  fraudulent 
may  be  interposed  as  a  defense  in  an  action 
at  law  to  enforce  it.  Re  McVicker,  a8:  xiia, 
91  N.  E.  1041,  245  111.  180. 

CONTRIBUTION. 

Between  indorsers,  see  Bills  and  Notes, 
2. 

CONVERSION. 

By  bailee,  see  Bailment. 
Plea  of,  see  Pleading,  7. 

CORPORATION  COMMISSION. 

Review    by    courts    of  orders  of,  sec 

Courts,  1. 
Mandamus  to  compel  compliance  with 

orders  of,  see  Parties,  2. 

CORPORATIONS. 

Enforcement  against  bankrupt  of 
promise  to  return  amount  paid 
for  stock  of  corporation  if  sur- 
rendered within  certain  time,  see 
Bankruptcy,  5. 

Necessity  that  subscriber  sign  written 
promise    by    promoter    of    corpo- 
ration to  pay  for  stock  taken  by 
'  subscriber  upon  its  surrender  with- 
in certain  time,  see  Contracts,  14. 

Rescission  by  infant  of  subscription  to 
stock,  see  Infants. 

Imposition  of  license  tax  on,  see 
License,  1-6,  10-12. 

Mandamus  to,  see  Mandamus,  5. 
28  L.R.A.(N.S.) 


As  to  municipal  corporations,  see  Mu- 
nicipal Corporations. 

Conditions  on  which  railroad  company 
receives  its  charter,  see  Railroads, 
9. 

Construction  of  railroad  charter  as  to 
highway  crossing,  see  Railroads,  8. 

Taxation  of  franchise  of,  see  Taxes,  1, 3. 

Officers  of  a  corporation  who  issued  a 
fraudulent  prospectus  to  sell  treasury  stock 
are  not  liable  in  damages  for  the  fraud  to 
one  who,  in  reliance  upon  it,  purchases  from 
an  individual  stock  which  is  owned  by  him, 
and  in  which  the  corporation  has  no  inter- 
est. Cheney  v.  Dickinson,  a8:  359,  172  Fed. 
109,  96  C.  C.  A.  314.  (Annotated). 

CORPUS  DELICTI. 

Sufficiency  of  evidence  to  show,  see  Evi- 
dence, 56. 

COSTS. 

Allowing  attorney's  fee  against  de- 
fendant in  action  to  enforce  special 
assessment,  see  Constitutional 
Law,  3. 

Refusal  to  divide  costs  does  not  con- 
stitute error,  where  the  amount  recovered  by 
the  plaintiff  exceeds  the  amount  for  which 
defendant  offered  to  confess  judgment  after 
the  action  was  begun.  Matheney  v.  Eldo- 
rado, 28 :  980.  109  Pac.  166, 82  Kan.  720 

COTENANOy. 

Sale  by  one  tenant  as  agent  for  co- 
tenant,  see  Principal  and  Agent,  3. 

COUNTIES. 

Execution  of  railroad  aid  bonds  by,  see 
Railroads,  1. 

COUNTY  COMMISSIONERS. 

Liability  of,  to  surety  of  tax  collector 
for  failing  to  require  proper  settle- 
ment of  accounts,  see  Principal  and 
Surety,  2,  3. 

COURTS. 

Jurisdiction  of  bankruptcy  court,  gen- 
erally, see  Bankruptcy,  1. 

Jurisdiction  to  enjoin  filing  of  rates  of 
interstate  commerce  commission, 
see  Interstate  Commerce  Commis- 
sion. 

Amendment  in  exercise  of  original 
jurisdiction  of  alternative  writ  of 
mandamus,  see  Mandamus,  6. 

Process  of,  see  Writ  and  Process. 

1.  The  determinations  of  a  state  rail- 
road commission  charged  with  control  of 
the  crossing  of  railroad  tracks  by  street 
car  lines,  as  to  place,  plan,  and  method  of 
construction,  are  conclusive  where  the  com- 
missioner has  not  acted  arbitrarily  or 
capriciously  in  regard  thereto.  State  ex 
rel.  Dawson  v.  Parsons  Street  R.  &  E.  Co. 
28:  io8a,  105  Pac.  704,  81  Kan.  430. 

2.  An  order  issued  out  of  a  suit  found- 
ed on  a  creditors'  bill  in  a  Federal  court* 
whereby  the  defendant  is  restrained  from 
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directly  or  indirectly  selling,  transferring, 
assigning,  pledging,  or  otherwise  disposing 
of,  or  parting  with  the  possession  or  con- 
trol of,  any  of  the  property,  assets,  notes, 
stocks,  bonds,  claims  and  demands  of  the 
debtor  mentioned  in  the  complaint,  does 
not  prevent  the  bringing  of  actions  at  law 
by  the  debtor  to  recover  upon  any  of  such 
notes  and  claims,  as  such  order  cannot  be 
construed  as  requiring  the  debtor  to  allow 
the  statute  of  limitations  to  run  upon  its 
causes  of  action.  Guardian  Trust  Co.  v. 
Kansas  City  S.  R.  Co.  28:  620,  171  Fed.  43, 
96  C.  C.  A.  285. 

3.  An  injunction  will  not  issue  out  of 
the  Federal  court  before  which  a  suit 
founded  on  a  creditors'  bill  is  pending  for 
misappropriation  of  corporate  property,  to 
stay  subsequent  actions  at  law  instituted  in 
a  state  court  for  the  recovery  of  personal 
judgments  upOn  a  debt  and  certain  notes  in- 
volved in  the  former  suit,  where  such  subse- 
quent actions  will  not  prevent  the  effectual 
determination  of  the  issues  in  the  equity 
suit  over  which  it  had  acquired  exclusive 
jurisdiction,  and  will  not  withdraw  or 
interfere  with  the  dominion  it  had  acquired 
over  specific  property  to  such  an  extent  that 
its  determination  of  the  controversy  about 
it  and  the  enforcement  of  its  decree  con- 
cerning it  may  be  in  any  degree  prevented, 
notwithstanding  the  equitable  remedy  of 
an  accounting  would  be  more  complete, 
prompt,  and  adequate,  and  it  had  been 
stipulated  in  the  equitable  action  that  a 
final  settlement  of  the  issues  of  indebted- 
ness raised  in  the  legal  actions  should  be 
had  therein.  Guardian  Trust  Co.  v.  Kansas 
Citv  S.  R.  Co.  28:  620,  171  Fed.  43,  96  C.  C. 
A.  285. 

COVENANTS  AND  CONDITIONS. 
Restricting  use  or  disposition  of  prop- 
erty. 

Enforcement  of,  see  infra,  3-7. 

1.  A  covenant  in  a  deed  of  conveyance 
whereby  the  grantor,  in  part  consideration 
for  the  conveyance,  stipulates  and  agrees 
for  himself,  his  heirs,  and  assigns,  concern- 
ing an  adjacent  lot  which  he  then  owns, 
that  the  only  building  upon  such  lot  shall 
be  a  residence  and  the  necessary  attach- 
ments, and  that  it  shall  be  used  for  no  other 
purposes  than  that  of  a  family  residence, 
precludes  the  building  for  tenement  pur- 
l>oses  of  several  dwelling  houses  upon  such 
adjacent  lot.  Brown  v.  Huber,  28:  705,  88 
N.  E.  322,  80  Ohio  St.  183. 

2.  A  limitation  upon  the  power  of 
alienation  may  be  imposed  upon  a  grant  of 
a  fee  in  trust  for  a  married  woman.  Hauser 
T.  St.  Louis,  28:426,  170  Fed.  906,  96  C. 
C.  A.  82.  (Annotated) 

Performance;  breacJi;  enforcement. 

Injunction  to  compel  compliance  with, 
see  Injunction,  2,  3. 

Joinder  of  parties  to  prevent  viola- 
tion of,  see  Parties,  1. 

3.  If  char.pea  from  the  building  re- 
trictions  imposed  upon  lots  in  a  subdivision, 
which  affect  only  the  buildings  at  corners 
28  L.R.A.(N.S.} 


of  streets,  are  not  of  sufficient  moment  to 
interfere  with  the  scheme  as  a  whole,  the 
owner  of  a  particular  lot  cannot  ignore  the 
restrictions,  under  the  rule  of  changed  con- 
ditions. Stewart  v.  Finkelstone,  28: 634, 
92  N.  £.  37,  206  Mass.  28. 

4.  That  no  steps  were  taken  to  prevent 
the  erection  of  a  building  in  violation  of  a 
restrictive  covenant  upon  the  use  of  the 
land  until  it  was  all  up  will  not  defeat  an 
injunction  against  its  maintenance,  if  the 
complaining  parties  did  not  know  of  the 
violation  of  the  covenant  until  the  building 
was  completed.  Stewart  v.  Finkelstone,  23: 
634,  92  N.  £.  37,  206  Mass.  28. 

5.  A  delay  of  ten  weeks  in  bringing  suit 
to  enjoin  the  maintenance  of  a  building 
erected  in  violation  of  a  restrictive  cove- 
nant in  the  use  of  the  land,  after  the  build- 
ing was  erected,  and  knowledge  was  brought 
home  to  the  complaining  party,  is  not  such 
laches  as  will  bar  relief,  if  no  preju<Hce  to 
the  rights  of  the  owner  of  the  building 
through  the  delay  is  shown.  Stewart  v. 
Finkelstone,  28:  634,  92  N.  E.  37,  206  Mass. 
28. 

6.  The  restraint  of  substantial  infrac- 
tion of  wholesome  building  covenants  will 
not  be  denied  because  of  possible  slight  in- 
fractions on  the  part  of  complainant,  with 
respect  to  his  own  property,  where  his 
building  has  stood  for  more  than  forty 
years,  and  has  been  considered  by  all  parties 
as  a  compliance  with  the  restrictions.  Stew- 
art v.  Finkelstone,  28:  634,  92  N.  £.  37,  206 
Mass.  28. 

7.  A  mortgagee  of  real  estate  may 
maintain  a  suit  to  enjoin  violation  of  a 
building  restriction  which  has  been  im- 
posed upon  neighboring  property  for  the 
benefit  of  that  which  is  subject  to  his  mort- 
gage. Stewart  v.  Finkelstone,  28: 634,  92 
N.  £.  37,  206  Mass.  28. 

Who  liable  or  bound. 

8.  The  vital  question  in  an  equitable 
action  to  enforce  a  restrictive  covenant  in 
a  deed  of  conveyance,  controlling  the  use  or 
enjoyment  of  the  land  conveyed,  is  not 
whether  there  is  a  covenant  running  with 
the  land,  but  whether  the  restriction  as- 
serted and  relied  on  was  one  imposed  upon 
the  servient  estate  for  the  benefit  of  the 
land  in  behalf  of  which  it  is  sought  to  be 
enforced.  Brown  v.  Huber,  28:  705,  88  N. 
E.  322,  80  Ohio  St.  183. 

9.  A  covenant  by  a  grantor  whereby  he 
stipulates  and  agrees  for  himself,  his  heirs, 
and  assigns,  that  the  only  building  upon  an 
adjacent  lot  owned  by  him  shall  be  a  resi- 
dence and  the  necessary  attachments,  and 
that  it  shall  be  used  for  no  other  purposes 
than  that  of  a  family  residence,  is  binding 
upon  one  claiming  under  him,  who  took 
with  notice  thereof.  Brown  v.  Huber,  28: 
705,  88  N.  E.  322,  80  Ohio  St.  183. 

CRIMINAL   LAW. 

Amendment  of  record  on  appeal  in 
criminal  prosecution,  see  Appeal 
and  Error,  3. 


CROSS  APPEALS— DAMAGES. 
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Presumption  that  prisoner  was  in  court 
when  verdict  was  rendered,  see  Ap- 
peal and  Error^  9. 

Eo  post  faoto  law,  see  Constitutional 
Law,  1. 

Evidence  in  criminal  prosecution,  see 
Evidence. 

Presumption  of  innocence,  see  Evidence, 
12. 

As  to  sufficiency  of  indictment,  see'  In- 
dictment and  Information. 

Unreasonable  searches  and  seizures,  see 
Search  and  Seizure. 

Directing  acquittal,  see  Trial,  15. 

See  also  Homicide;  Intoxicating  Li- 
quors; Malicious  Injury;  Obstruct- 
ing Justice;  Receiving  Stolen  Prop- 
erty. 

Capacity  to  oominit. 

1.  That  one  accused  of  murder  is  a  som- 
nambulist, and  while  in  this  state  is  with- 
out self-control,  and  commits  acts  of  which 
he  has  no  recollection,  and  that  his  offense 
was  committed  while  he  was  in  that  state, 
constitutes  no  defense  other  than  that  em- 
braced in  a  plea  of  insanity.  Tibbs  v.  Com. 
28:  665,  128  S.  W.  871,  —  Ky.  — . 

Warrant;  commitment. 

2.  A  warrant  issued  by  a  coroner  pur- 
suant to  a  statute  requiring  him,  upon  the 
rendition  by  the  coroner's  jury  of  a  verdict 
of  guilty,  to  issue  his  warrant  for  the  ar- 
rest of  the  accused,  and  providing  that  such 
warrant  shall  take  the  place  of  a  complaint 
and  be  sufficient  foundation  for  a  prelimi- 
nary examination  before  a  magistrate,  is 
sufficient  authority  for  the  holding  of  such 
examination,  notwithstanding  another  stat- 
ute providing  that  a  written  complaint  un- 
der oath  shall  be  filed  with  the  magistrate 
before  a  warrant  shall  issue.  State  v.  Bre- 
count,  aS:  187,  107  Pac.  763,  82  Kan.  195. 

CROSS  APPEALS. 

See  Appeal  and  Error,  6. 

CROSS-EXAMINATION. 

Of  witness,  see  Appeal  and  Error,  26; 
Witnesses,  3. 

CUSTOM. 

Evidence  of,  see  Evidence,  39. 

DAMAGES. 

Interest  on  amount  recovered  as,  see 
Interest. 

Damages  for  flooding  of  land  by  gov- 
ernment dam,  see  Damages,  6. 
Sales  of  personalty. 

See  also  infra,  7. 

1.  The  measure  of  damages  for  refusal 
to  ship  a  car  load  of  shingles  according  to 
contract  is  the  difference  between  the  con- 
tract price  and  their  value  at  the  date  of 
the  seller's  refusal  to  comply  with  a  de- 
mand for  performance.  R.  J.  Menz  Lumber 
Co.  V.  E.  J.  McNceley  &  Co.  a8:  1007,  108 
Pac.  621,  —  Wash.  — . 

Failure  in  duty  to  passenger. 

2.  Counsel  fees  are  not  a  proper  element 
28  L.R.A.(N.S.) 


of  compensatory  damages  in  an  action  for 
wrongful  ejection  from  a  street  car.  United 
Power  Co.  v.  Matheny,  a8:  761,  90  N.  E. 
154,  81  Ohio  St.  204.  (Annotated) 

Personal  injuries;  death. 

New  trial  because  of  inadequacy  of,  see 
Appeal  and  Error,  33;  New  Trial, 
1. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 43. 

3.  An  award  of  $30,000  to  a  miner, 
twenty-four  years  old  when  injured,  and  who 
was  earning  about  $150  per  month,  will  be 
reduced  on  appeal  to  $22,000.  although  the 
lower  part  of  his  body  is  paralyzed  so  that 
he  can  move  about  only  on  crutches  and  has 
no  control  over  his  'bowels  and  urinary  or- 
gans, where  the  testimony  shows  that  time 
may  effect  a  slight  improvement  in  his  con- 
dition. McKenzie  v.  North  Coast  Colliery 
Co.  28:  1244,  104  Pac.  801,  55  Wash.  495. 

Injury  to  real  property;  trees. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 43. 

Who  entitled  to,  as  between  vendor  and 
purchaser,  see  Trial,  17. 

4.  The  measure  of  damages  for  perma- 
nent injuries  to  lands  caused  by  the  con- 
struction thereon  of  a  public  improvement 
without  right,  which  injuries  do  not  totally 
destroy  such  lands,  is  the  difference  between 
the  actual  cash  value  thereof  at  the  time 
immediately  preceding  the  injury  and  the 
actual  cash  value  immediately  after  the  in- 
jury, with  legal  interest  thereon  to  the 
time  of  trial.  Bois4  Valley  Constr.  Co.  v. 
Kroeger,  28:  968,  105  Pac.  1070,  17  Idaho, 
384. 

5.  Tlie  measure  of  damages  for  the 
wrongful  destruction  of  shade  trees,  the- 
separable  and  independent  value  of  which 
is  nominal,  is  the  difference  between  the 
value  of  the  land  before  and  after  the  de- 
struction. Cleveland  School  Dist.  v.  Great 
Northern  R.  Co.  28:  757,  126  N.  W.  995,  — 
N.  D.  — .  (Annotated) 

Eminent  domain  cases. 

6.  The  owner  of  a  farm,  a  part  of  which 
is  permanently  flooded  by  a  government 
dam,  must  be  compensated,  in  addition  to 
the  value  of  the  land  taken,  for  the  lessened 
value  of  the  farm,  caused  by  the  consequent 
cutting  off  of  a  private  way  across  the 
lands  of  others,  which  is  the  only  practica- 
ble outlet  from  the  farm  to  the  county 
road.  United  States  v.  Welch,  28:  385,  30 
Sup.  Ct.  Rep.  627,  217  U.  S.  333,  54  L.  ed. 
787.  ( Annotated ) 

Loss  of  profits. 

7.  The  recoverable  damages  for  breach 
of  an  executory  contract  to  purchase  stock 
goods  to  be  manufactured  are  the  lost 
profits  on  the  contract,  which  are  the  differ- 
ence between  the  agreed  price  and  the  fair 
market  value  of  the  goods  at  the  time  of 
the  breach  and  the  place  for  delivery,  or,  in 
ca^e  there  is  no  market  value  at  such  place, 
some  other  place  just  to  the  vendee.  Lin- 
coln v.  Charles  Alshuler  Mfg.  Co.  28:  78O9 
125  N.  W.  908,  142  Wis.  475. 
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DEATH— DISCRETION. 


DEATH. 

Presumption  of,  see  Eyidence,  7-9. 

Presumption  as  to  cause  of,  see  Evi- 
dence, 13. 

Evidence  of  letters  of  inquiry  in  regard 
to  absentee,  see  Evidence,  48. 

Sufficiency  of  evidence  to  establish,  see 
Evidence,  54. 

Liability  for,  under  policy  insuring 
against  permanent  disability,  see 
Insurance,  11. 

Proof  of  death  of  absentee,  see  Wit- 
nesses, 5. 

DEBTOR  AND  CBEDITOB. 

Insolvency  of  debtor,  see  Bankruptcy. 

DECEIT. 

See  Fraud  and  Deceit. 

DECREE. 

See  Judgment. 

DEEDS. 

Cancelation  of,  see  Cancelation  of  In- 
struments, 2. 

As  to  covenants,  see  Covenants  and  Con- 
ditions. 

Estate  conveyed  by  deed  in  trust  for 
married  woman,  see  Husband  and 
Wife. 

Tax  deed,  see  Taxes,  5,  6. 

Description  of  parties. 

A  mere  restraint  on  alienation  is  not 
sufficient  to  cause  the  word  "heirs"  in  a 
grant  to  one  and  his  heirs  to  be  construed 
as  meaning  "children,"  so  as  to  limit  the 
interest  of  the  first  taker  to  a  life  estate. 
Hauser  v.  St.  Louis,  38:  426,  170  Fed.  906, 
96  C.  C.  A.  82. 


DEFEASIBLE  FEE. 

Creation  of  by  will,  see  Wills,  8. 

DEFENDANTS. 

Parties  defendant,  see  Parties,  2-6. 

DEFENSE. 

Error  in  entertaining  motion  to  strike 
out  separate  offense,  see  Appeal 
and  Error,  20. 

In  action  on  negotiable  paper,  see  Bills 
and  Notes,  5,  6. 

To  liability  on  contracts,  generally,  see 
Contracts,  31,  32. 

To  criminal  prosecution,  see  Criminal 
Law,  1. 

Burden  of  establishing,  see  Evidence,  2. 

To  enforcement  of  covenant,  see  In- 
junction, 2. 

To  liability  on  insurance  policy,  see 
Insurance,  9,  13. 

In  libel  suit,  see  Libel  and  Slander,  3. 

To  liability  for  special  assessment,  see 
Limitation  01  Actions,  5. 

Striking  out  immaterial  defense,  see 
Pleading  3. 

DEFTNTTENESS. 

Of  contracts,  see  Contracts,  8. 
2S  L.R.A.(N.S.) 


DELAY. 

In  transmission  of  telegrams,  see  Tele- 
graphs. 

DELEGATION. 

Of  master's  duty  to  independent  con- 
tractor, see  Master  and  Servant, 
24-26. 

DELIVERT. 

By  carrier,  see  Carriers,  11. 

Of  personalty  sold,  see  Sale,  1,  2. 

DEMAND. 

As  condition  precedent  to  right  of  ac- 
tion,  see  Action   or   Suit,  1. 

Necessity  of  making  demand  for  per- 
formance of  option  within  reason- 
able time,  see  Contracts,  10. 

DEMONSTRATIVE  EVIDENCE. 

See  Evidence,  29. 

DEMURRER. 

See  Pleading,  9,  10. 

DEPOSITIONS. 

Admissibility  in  evidence,  see  Evidence, 
25-27. 

Supplying  loss  of  suppressed  deposi- 
tion by  cross-examination  of  oppo- 
site party,  see  Witnesses,  3. 

DESCRIPTION. 

Of  beneficiaries  in  will,  see  Wills,  5,  ft. 

DEVISE. 

See  Wills. 

DIRECTION  OF  VERDICT. 

Construction    of  motion    for,  see   Mo- 
tions and  Orders. 
In  general,  see  Trial,  14,  15. 

DIRECTORS. 

Imputing  knowledge  of,  to  bank,  see 
Notice,  1. 

DISCHARGE. 

Of   employee,   see   Assumpsit,  1. 

In  bankruptcy,  see   Bankruptcy,  6-9. 

Of  mcMTtgage,  see  Mortgage. 

DISCOVERY  AND  INSPECTION. 

Certiorari  to  review  order  of  inspection, 
see  Certiorari. 

A  statute  empowering  a  court  to  or- 
der an  inspection  of  papers,  and  to  enforce 
the  order  by  contempt  proceedings,  does  not 
apply  to  papers  which  are  of  such  a  pri- 
vate nature  as  not  to  be  receivable  in  evi- 
dence. State  ex  rel.  Seattle  General  Con- 
tract Co.  V.  Superior  Court,  a8:  5i6»  106  Pae. 
150,  66  Wash.  649. 

DISCREDITING. 

Of  witnesses,  see  Witnesses,  4-6. 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  12. 


DISCRIMINATION— ELECTIONS. 
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DISCRIMINATION. 

In  license  tax,  see  License,  8,  9. 
In  taxes  generally,  see  Texas^  1. 

DISMISSAL. 

Of  cross  appeal,  se^  Appeal  and  Error, 
6. 

Of  condemnation  proceeding,  see  Emi- 
nent Domain. 

On  demurrer  to  petition,  see  Estoppel, 
4. 

1.  One  who  contracts  to  perform  work 
for  a  railroad  company  cannot  complain 
that  an  action  against  him  and  the  rail- 
road company  for  compensation  alleged  to 
be  due  a  subcontractor  was  dismissed  in 
favor  o'  the  railroad  company,  and  per- 
mitted to  go  to  verdict  against  him  alone. 
Evans  v.  Oregon  &  W.  R.  Co.  28:  455,  108 
Pac.  1095,  —  Wash.  — . 

2.  The  striking  out  of  an  improper 
party  does  not  work  a  discontinuance  of  the 
case.  Shriner  v.  Graft,  a8:  450,  51  So.  884, 
—  Ala.  — . 

DIVORCE  AND  SEPARATION. 

Change  of  decree  for  alimony  as  im- 
pairment of  contract  obligation,  see 
Constitutional  Law,  10,  11. 

A  husband  and  wife  lived  together 
in  the  state  within  the  meaning  of  a  stat- 
ute making  that  fact  a  prerequisite  to  ju- 
risdiction of  the  state  courts  over  a  divorce 
proceeding,  where  they  came  into  the  state 
with  the  intention  of  making  their  home 
there,  and  after  remaining  a  few  days  look- 
ing for  apartments  selected  one  and  sent 
their  belongings  there,  although  before  tak- 
ing up  a  residence  in  the  apartment,  the 
husband  left  the  state  on  business  and  never 
returned.  Winans  v.  Winans,  28:  992,  91 
N.  E.  394,  205  Mass.  388. 

DOCUMENTARY   EVIDENCE. 

See  Evidence,  24-28. 

DOGS. 

See  Animals. 

DOMICIIi. 

Presumption  as  to  domicil  of  unmar- 
ried son,  see  Evidence,  5. 

DOUBIiE  TAXATION. 

By  imposition  of  license  tax,  see  Li- 
cense, 6. 

DRAINS  AND  SEWERS. 

Validity  of  statute  providing  for  front- 
foot  assessment  to  pay  for,  see 
Constitutional  Law,  9. 

DROWNING. 

Of  person  caused  by  log  jam  in  stream, 
see  Logs  and  Logging. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law. 

DUES.  I 

Of  members  of  social  clubs,  see  Clubs. 
28  L.RJ^.(N.S.) 


DURESS. 

Estoppel  to  avoid  contract  for,  see  Es- 
toppel, 5. 

A  special  written  contract  limiting 
a  carrier's  common-law  liability  which  has 
been  extorted  from  a  shipper  who  rightfully 
declined  to  sign  it,  by  means  of  a  refusal 
to  transport  cattle  already  in  the  carrier's 
possession,  unless  such  a  contract  was 
signed,  is  voidable  at  the  shipper's  election. 
St.  Louis  &  S.  F.  R.  Co.  v.  Gorman,  28:  637, 
100  Pac.  647,  79  Kan.  643.         (Annotated) 


DYING  DECLARATIONS. 

Admissibility    in     evidence, 
dence,  38. 


see    Evi- 


DYNAMITE. 

Presumption  that  explosion  of,  was 
cause  of  death,  see  Evidence,  13. 

Death  of  employee  caused  by  explo- 
sion of,  see  Evidence,  51,  62;  Mas- 
ter and  Servant,  4,  5;  Proximate 
Cause,  3;  Trial,  7,  8. 

EJECTION. 

Of  passenger,  see  Carriers,  4;  Evidence, 
41. 

EJECTMENT. 

Service  of  summons  in,  as  arresting 
running  of  limitations,  see  Limi- 
tation  of   Actions,   6. 

Waiver  of  remedy  in,  and  suit  upon  im- 
plied contract,  see  Contracts,  3. 

One  in  lawful  possession  of  land  un- 
der a  tax-sale  certificate,  who  has  ninde 
valuable  improvements,  cannot  be  evicted 
by  the  landowner,  who  has  redeemed  the 
land,  until  paid  for  the  improvements.  Mc- 
Donald V.  Kelson,  28;  7080,  98  Pac.  772,  79 
Kan.  105. 

ELECTION. 

By  devisee  under  will,  see  Parties,  6; 
Wills,  10. 

ELECTION    OF    REMEDIES. 

As  to  estoppel  by  inconsistent  acts  or 
claims  in  judicial  proceedings,  see 
Estoppel,   3,  4. 


ELECTIONS. 

1.  The  name  of  a  registered  voter  whose 
registration  papers  have  been  destroyed  by 
fire  must,  upon  application  by  him  made  at 
any  time  before  the  forty-eight  hours  nre- 
ceding  the  opening  of  the  polls,  be  placed 
on  the  new  registry  list,  without  requiring 
him  to  register  anew,  wliere  the  poll  books 
are  not  required  by  statute  to  be  sent  to 
the  polls  until  forty-eight  hours  before  the 
opening  thereof,  notwithstanding  a  statute 
prohibiting  a  registrar  from  placing  the 
name  of  a  voter  on  his  register  within  thirty 
days  of  the  election  for  which  the  regis- 
tration is  made,  since  such  a  voter  is  not, 
by  the  destruction  of  the  registry  list, 
placed  in  the  category  of  one  who  has  not 
registered.  State  ex  rel.  Reid  v.  Lebleu,  a8; 
989,  52  So.  849,  126  La.  --. 
83 
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ELECTRICITY— EQUITY. 


2.  A  voter,  by  stamping  a  cross  in  a 
circle  at  ttfe  top  of  a  column,  under  a  party 
device,  votes  for  all  the  candidates  in  such 
column,  under  a  statute  providing  that  a 
voter  desiring  to  vote  a  straight  ticket  may 
stamp  a  cross  in  a  circle  under  the  device 
and  in  the  column,  above  the  candidates  of 
the  party  for  whom  he  desires  to  vote,  and 
that  such  ballot  shall  be  counted  for  all  the 
candidates  in  the  column,  although  he  also 
stamps  a  cross  in  a  circle  opposite  all  of 
the  names  in  such  column  except  one,  as 
the  extra  markings  are  without  effect,  the 
statute  being  mandatory.  Potts  v.  Folsom, 
a8:  460,  104  Pac.  353,  —  Okla.  — . 

(Annotated) 

ELECTRICITY. 

Negligence  of  physician  in  use  of,  see 
Physicians  and   Surgeons,  2. 

L  It  is  the  duty  of  an  electric  light 
and  power  company  having  heavily  charged 
wires  suspended  over  a  street  upon  which 
the  moving  of  buildings  of  greater  height 
than  the  wires  is  reasonably  to  be  antici- 
pated, to  insulate  the  wires,  or  to  take  such 
other  precautions  as  are  necessary  to  guard 
against  injury  to  one  who  is  liable  to  be  up- 
on a  building  being  so  moved,  and  to  be 
brought  in  contact  with  such  wires,  for  a 
breach  of  which  duty,  resulting  in  injury, 
the  company  is  liable,  in  the  absence  of  con- 
tributory negligence  upon  the  part  of  the 
injured  party.  Winegarner  v.  Edison  Light 
&  P.  Co.  28:  677,  109  Pac.  778,  —  Kan.  —. 

2.  An  electric  light  and  power  company 
which,  pursuant  to  a  right  granted  by  its 
franchise,  maintains  heavily  charged  electric 
wires  over  a  street,  and  the  employee  of 
one  who,  pursuant  to  a  license,  is,  to,  the 
knowledge  of  the  electric  company,  moving 
a  building  of  greater  height  than  such  wires 
upon  such  street,  are  not  licensees  as  to 
each  other,  so  as  to  relieve  the  electric  com- 
pany of  its  duty  to  have  its  wires  in  a  con- 
dition safe  for  the  house  mover's  employee 
to  handle.  Winegarner  v.  Edison  Light  & 
P.  Co.  28:  677,  109  Pac.  778,  —  Kan.  — . 

3.  An  electric  railway  company  main- 
taining an  unprotected  third  rail  carrying 
a  heavy  current,  on  its  right  of  way  at  a 
point  where  the  right  of  way  is  securely 
fenced  against  intruders,  is  not  liable  for 
injury  to  a  child  who  wanders  through  a 
gate  maintained  in  the  fence  by  an  abut- 
ting property  owner,  and  comes  in  contact 
with  such  rail,  although  there  is  nothing 
to  distinguish  the  dangerous  rail  from  the 
harmless  ones.  Riedel  v.  West  Jersey  & 
S.  R.  Co.  28:  98,  177  Fed.  374,  —  C.  C.  A. 
— .  (Annotated) 

ELECTRIC  RAILWAYS. 

As  carriers,  see  Carriers. 
Contract    to    pay    bonus   to,    see   Con- 
tracts, 8,  18,  19;   Evidence,  34. 

EMERY  WHEELS. 

Master's  duty  to  guard,  see  Master  and 
Servant,  6,  7,  20. 
28  L.R.A.(N.S.) 


EMINENT  DOMAIN. 

Implied  agreement  of  railroad  to  pay 
for  land  taken  without  first  ie- 
curing  right,  see   Contracts,  3. 

As  to  measure  of  damages,  see  Dam- 
ages, 6. 

A  municipal  corporation  may  dis- 
miss proceedings  to  condemn  land  for  a 
street  after  a  verdict  assessing  damages  for 
the  land  taken,  if  the  benefits  assessed  did 
not  equal  the  damages  awarded  as  required 
by  statute,  so  that  the  right  of  the  prop- 
erty owner  has  not  become  complete  and  no 
process  remains  by  w^hich  the  verdict  can 
be  corrected.  District  of  Columbia  v.  Hess, 
28:  91,  35  App.  D.  C.  38.  (Annotated) 

EQUALITY. 

In  license  tax,  see  License,  8,  9. 
In  taxation,  see  Taxes,  1. 

EQUAL    PROTECTION    AND     PRIVI- 
LEGES. 

See  Constitutional  Law,  2,  3. 

EQUITY. 

Review  of  decision  in,  see  Appeal  and 
Error,  18,  19. 

Error  in  transferring  action  to  chan- 
cery court,  see  Appeal  and  Error, 
22. 

As  to  cancelation  of  instruments,  gen- 
erally, see  Cancelation  of  Instru- 
ments. 

Admissibility  of  depositions  in  equi- 
table proceeding,  see  Evidence,  2^. 

As  to  injunction,  see  Injunction. 

As  to  reformation  of  instruments,  see 
Reformation  of  Instruments. 

1.  Equity  has  jurisdiction  of  a  suit  to 
compel  the  removal  of  a  structure  from  a 
sidewalk,  which  the  owner  claims  the  right 
to  maintain  under  the  authority  of  the  mu- 
nicipalitv.  New  York  v.  Rice,  38:  375,  91 
N.  E.  283,  198  N.  Y.  124. 

Mistake  as  basis  of  Jurisdiction. 

SuflSciency  of  plea  of  mistake  as  against 
demurrer,  see  Pleading,  10. 

2.  An  honest  mistake  of  law  on  the 
part  of  both  contracting  parties,  as  to  the 
effect  of  an  instrument,  which  operates  as  a 
gross  injustice  to  one  party  and  gives  an 
unconscionable  advantage  to  the  other,  is 
one  against  which  equity  will  afford  relief. 
Dolvin  V.  American  Harrow  Co.  a8:  785,  54 
S    K.  706,  125  Ga.  699.  (AnnotaUd) 

io  avoid  muUipItcity  of  salts. 

3.  A  bill  in  equity  will  not  lie  in  behalf 
of  a  receiver  of  a  club  against  its  members 
to  recover  from  them  dues  owing  under  its 
by-law,  and  the  purchase  money  of  sup- 
plies received  from  it,  since  the  claims  are 
cognizable  at  law,  and  are  not  common  in 
such  sense  that  they  can  be  joined  to  pre* 
vent  a  multiplicity  of  suits.  Rogers  t. 
Boston  Club,  28:  743,  91  N.  E.  821.  205 
Mass.  261. 

4.  Claims  by  the  receiv«>r  of  a  social 
club  against  its  members   for   unpaid  doM 
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cannot  be  joined  in  an  equity  proceeding 
against  all  to  prevent  a  multiplicity  of 
suits,  but  must  be  enforced  by  separate  ac- 
tions at  law.  Rogers  ▼.  Boston  Club,  28: 
743,  91  N.  £.  321,  205  Mass.  261. 

(Annotated) 

Retaining  Jurisdiction. 

5.  A  chancery  court  having  assumed 
jurisdiction  of  a  suit  involving  the  right 
to  compel  a  beneficiary  under  a  will  to 
elect  between  the  provision  in  his  favor 
and  a  claim  to  property  covered  by  the 
will  which  he  alleges  belonged  to  him  may 
retain  the  case  to  settle  the  amount  of 
mesne  profits  to  which  he  is  entitled  and 
the  amount  to  be  allowed  those  who  had 
been  in  possession  for  betterments.  Mc- 
Donald V.  Shaw,  a8:  657,  121  S.  W.  935, 
92  Ark.  15. 

estate:. 

Created  by  will,  see  Wills,  7-9. 

ESTOPPEIi. 

To  raise  question  on  appeal,  see  Ap- 
peal and  Error,  11. 

To  restrain  violation  of  restrictive 
covenant,  see  Covenants  and  Con- 
ditions, 4. 

Burden  of  establishing,  see  Evidence, 
2. 

To  object  to  admission  of  deposition, 
see  Trial,  1. 

Of  municipality. 

1.  A  municipal  corporation  which  ap- 
points a  superintendent  to  supervise  the 
building  of  a  bridge  for  it,  and  accepts 
the  work  done  under  his  supervision  as 
well  as  the  bridge,  is  estopped  thereafter 
to  deny  liability  for  such  work  and  bridge, 
because  of  irregularity  in  the  appointment 
of  the  superintendent.  Matheney  v.  El- 
dorado, 28:  980,  109  Pac.  166,  82  Kan.  720. 

By  laches,  silence,  or  acquiescence. 

2.  Although  acquiescence  of  a  land- 
owner in  the  construction  of  a  railway  on 
his  land  would  preclude  him  from  there- 
after maintaining  ejectment  and  from  ob- 
taining an  injunction,  it  does  not  devest 
him  of  the  title  to  the  property  taken, 
and  18  not  inconsistent  with  an  assumption 
on  his  part  that  the  company  would  pay 
him  a  reasonable  compensation  therefor, 
and  his  consequent  right  to  recover  such 
compensation  upon  failure  or  refusal  of 
the  company  so  to  recompense.  Bois6  Val- 
ley Constr.  Co.  v.  Kroeger,  28:  968,  105 
Pac.  1070,  17  Idaho,  384. 

By  Inconsistency  in  acts  or  claims. 

3.  An  assertion  made  by  a  litifrant  as 
a  part  of  his  defense  to  an  action  on  a 
promissory  note,  that  he  is  indebted  there- 
on to  a  third  person,  not  a  party  to  the 
action,  is  not  conclusive  upon  such  liti- 
gant, when  subsequently  sued  upon  the 
note  by  such  third  person.  First  Nat. 
Bank  v.  Duncan,  28:  327,  101  Pac.  0!)'2. 
80  Kan.  196.  (Annotated) 

4.  A  theory  of  law  advanced  by  coun- 
28  L.R.A.(N.S.) 


sel  for  the  defendant  on  the  argument  in 
an  action  wherein  a  demurrer  to  the  peti- 
tion is  sustained,  and  the  case  thereupon 
dismissed  without  prejudice,  at  the  request 
ol  the  plaintiff,  is  not  conclusive  upon 
such  defendant  in  a  subsequent  action  in- 
volving the  same  matter  between  the  same 
parties.  First  Nat.  Bank  v.  Duncan,  28: 
327,  101  Pac.  992,  80  Kan.  196. 

By  receiving  benefits. 

5.  A  party  cannot  voluntarily  act  up- 
on a  contract  which  he  has  been  wrongfully 
constrained  to  sign,  and  voluntarily  take 
the  benefit  of  it,  and  then  avoid  it  for 
duress.  St.  Louis  &  S.  F.  R.  Co.  v.  Gor- 
man, 28:  637,  100  Pac.  647,  79  Kan.  643. 

Who  affected. 

6.  A  man  whose  participation  in  an 
act  of  mortgage  by  his  wife  of  her  sep- 
arate property  is  shown  only  by  a  recital 
that  came  the  said  woman,  wife  of  the 
said  husband,  ^'herein  joined,  aided,  and 
authorized  by  her  husband,"  will  not  be 
held  to  have  consented  to  the  inclusion  in 
the  mortgage  of  his  separate  property  so 
that  it  will  be  bound  thereby  as  against 
the  claim  of  his  subsequent  mortgagee,  al- 
though he  mav  be  personally  estopped  to 
deny  that  it  \s  included.  W.  F.  Taylor 
Co. 'v.  Sample,  28:  289,  48  So.  439,  122  La. 
1016.  (Annotated) 

EVIDKNCE. 

Review  on  appeal  of  admission  of  hear- 
say evidence,  see  Appeal  and  Er- 
ror, 14. 

Curing  of  error  in  exclusion  of,  see 
Appeal  and  Error,  15. 

Grant  of  continuance  to  secure  testi- 
mony, see  Continuance  and  Ad- 
journment. 

Judicial  notice. 

1.  To  warrant  a  judgment  in  a  pro- 
ceeding commenced  by  attachment,  the  at- 
tachment and  return  need  not  be  offered  in 
evidence,  since  the  court  may  take  judi- 
cial notice  of  them.  Slater  v.  Roche,  28: 
702,  126  N.  W.  925,  —  Iowa,  — . 

Presumptions  and  burden  of  proof. 

Presumptions  on  appeal,  see  Appeal 
and  Error,  7-9. 

Presumption  of  reasonableness  of  de- 
mand in  mandamus  case,  see  Man- 
damus, 7,  8. 

Presumptive  invalidity  of  contract  as 
defense  in  action  to  enforce  it, 
see  Contracts,  32. 

Sufficiency  of  presumption  to  take  case 
to  jury,  see  Trial,  3,  5. 

2.  The  burden  is  upon  the  party  who 
relies  upon  estoppel  to  prove  clearly  and 
unequivocally  every  fact  essential  to  the 
estoppel.  Kroll  v.  Close,  28:  571,  92  N.  E. 
29,  82   Ohio   St.   190. 

3.  The  burden  of  provinjij  the  exist- 
ence of  a  confidential  or  fiduciary  rela- 
tion between  brothers  is  upon  the  party 
nsscrtinjf  the  existenoc  of  such  relation- 
ship. Crawford  v.  Crawford,  28:  353,  67 
S.  E.  673,  —  Ga.  — . 
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4.  No  presumption  of  a  confidential  or 
fiduciary  relation  between  brothers  arises 
from  the  fact  of  their  relation,  or  from 
the  facts  that  one  is  six  years  the  senior 
of  the  other,  that  they  were  reared  to- 
gejbher,  and  that  one  attended  a  school 
taught  by  the  other.  Crawford  v.  Craw- 
ford, 28:  353,  67  S.  E.  673,  —  Ga.  — . 

5.  The  home  of  his  widowed  mother 
will  be  presumed  to  be  that  of  an  immar- 
ried  son  who,  upon  reaching  majority,  goes 
away  to  work,  but  makes  such  home  his 
headquarters,  in  the  absence  of  anything 
to  show  an  intention  to  change  it  to  an- 
other place.  Miller  v.  Sovereign  Camp 
Woodmen  of  the  World,  28:  178,  122  N. 
W.  1126,  140  Wis.  605. 

6.  The  identity  of  the  several  separ- 
ate sheets  of  a  will  offered  for  probate  is 
prima  facie  established  where  each  sheet 
but  the  last,  which  bears  the  signature  of 
the  testator,  ends  with  an  incomplete  sen- 
tence, and  such  parts  when  properly  ar- 
ranged effect  a  complete  subject-matter. 
Kirby  v.  Sellards,  28:  270,  108  Pac.  73,  82 
Kan.  291. 

7.  Proof  of  diligent  search  and  in- 
quiry is  not  required  to  establish  the  pre- 
sumption of  death  when  a  person  has  ab- 
sented himself  from  his  home  or  place  of 
residence  for  seven-  years.  Miller  v.  Sov- 
ereign Camp  Woodmen  of  the  World,  28: 
178,  122  N.  W.  1126,  140  Wis.  505. 

(Annotated) 

8.  The  relatives  of  one  who  disap- 
peared without  explanation,  and  has  re- 
mained absent  from  home  for  more  than 
seven  years,  are  not  bound  to  follow  up  in- 
telligence of  a  tangible  and  definite  char- 
acter as  to  his  whereabouts  to  avoid  its  re- 
butting the  presumption  of  death,  if  the 
source  from  which  it  comes  is  so  corrupt 
and  unreliable  as  to  destroy  its  vahie. 
Kennedy  v.  Modem  Woodmen  of  America, 
28:  181,  90  N.  E.  1084,  243  111.  560. 

9.  Mere  failure  of  the  relatives  of  one 
who  disappeared  without  explanation,  and 
remained  absent  from  home  for  more  than 
seven  years,  to  follow  up  rumors  that  he 
had  been  seen  in  difTerent  places,  and  in- 
stitute diligent  inquiry  in  such  places  for 
him,  is  not  sufficient  to  overcome  the  pre- 
sumption of  death  arising  from  such  ab- 
sence. Kennedy  v.  Modern  Woodmen  of 
America,  28:  181,  90  N.  E.  1084,  243  111.  560. 

10.  Attorneys  who  purchase  from  their 
clients,  and  resell  the  subject-matter  of 
their  employment,  have  the  burden  of  prov- 
ing, when  sued  by  their  clients  for  the 
resulting  profits,  that  the  original  pur- 
chase price  was  fair.  Hamilton  v.  Allen, 
28:  723,  125  N.  W.  610,  86  Neb.  401. 

(Annotated) 

11.  That  a  will  is  drafted  by  a  dauorhter 
of  the  testator,  and  that  she  is  named  there- 
in as  the  executrix,  does  not  raise  a  pre- 
sumption of  undue  influonce,  where  she  is 
otherwise  merely  equally  faTored  with  the 
other  children.  Kirbv  v.  Sellards,  28:  270,  I 
108  Pac.  73.  82  Kan.  291.  (Annotated) 
28  L.R.A.(N.S.) 


12.  The  presumption  of  innocence  of  one 
on  trial  for  a  crime  is  one  of  fact  and  of 
law,  and  no  person  can  be  convicted,  even 
under  a  joint  information,  without  proof 
of  his  individual  guilt.  High  v.  State,  28: 
162,  101  Pac.  115,  2  Okla,  Grim.  Rep.  161. 

13.  The  absence  of  direct  evidence  as  to 
the  cause  of  the  death  of  an  employee 
whose  body  was  found  near  a  building  in 
which  dynamite  had  been  stored  will  not 
prevent  a  finding  by  the  jury  that  it  was 
caused  by  an  explosion  of  dynamite  by  a 
lightning  stroke,  if  known  facts  point  to 
that  inference.  Brown  v.  West  Riverside 
Coal  Co.  28:  1260,  120  N.  W.  732,  —  Iowa, 
'   * 

14.  Failure  .of  a  device  installed  by  a 
master  to  stop  machinery  in  case  a  serv- 
ant becomes  caught  therein  to  work  when 
the  need  of  it  arises  is  prima  facie  evidence 
of  negligence  on  the  part  of  the  roaster. 
Scheurer  v.  Banner  Rubber  Co.  28:  1207,  12C 
S.  W.  1037,  227  Mo.  347. 

15.  The  mere  exclamation  of  a  track 
hand  immediately  after  he  had  dropped  his 
comer  of  a  hand  car  which  a  repair  gan^ 
was  removing  from  the  track,  that  he  did 
not  mean  to  do  so,  is  not  suflicient  to  over- 
come the  presumption  of  negligence  arising 
from  his  act.  Cahill  y.  Illinois  C.  R.  Co. 
28:  1121,  125  N.  W.  331,  —  Iowa,  — . 

16.  The  mere  fact  that  a  railroad  bridge 
was  carried  away  by  the  high  water  of  the 
creek  w^hich  it  spanned,  taking  with  it  a 
portion  of  a  train,  and  kilting  a  brakeman, 
does  not  place  upon  the  railroad  company 
the  burden  of  disproving  its  ne<iligence  to 
avoid  liability  for  the  death  of  the  em- 
ployee. Johns  v.  Pennsylvania  R.  Co.  28: 
591,  75  Atl.  408,  226  Pa.  319.       (Annotated) 

17.  The  fall  of  a  scaffold  upon  which 
men  are  sent  to  work  does  not  of  itself 
show  that  it  must  have  fallen  because 
something  was  the  matter  with  it,  where 
it  appears  that  a1  the  time  of  the  fall 
the  men  were  trying  to  break  the  connec- 
tion of  a  pipe,  and  were  pressing  against 
the  scaffold  with  all  their  strength,  which 
may  have  subjected  it  to  excessive  strain. 
Robinson  v.  Consolidated  Gas  Co.  28:  586, 
86  N.  E.  805,  194  N.  Y.  37.         (AnnoUted) 

18.  A  telephone  company  is  bound  to 
negative  only  the  negligence  charged  against 
it,  where  specific  acts  of  negligence  are 
charged  in  the  complaint  for  failure  prompt- 
ly to  make  a  connection  for  a  customer,  al- 
though the  statute  provides  that  in  case 
of  delay  it  has  the  burden  of  proof  that 
such  delay  was  not  due  to  ne.nlicence  on 
its  part.  Volquardsen  v.  Iowa  Teleph.  Co. 
28:  554,  126  N.  W.  928,  —  Iowa,  — . 

19.  Where  a  hired  horse  injured  while 
in  possession  of. the  bailee  was  at  the  time 
in  charge  of  a  driver  furnished  by  the 
owner,  the  bailee  is  not  bound  to  estoblish 
his  freedom  from  negligence  in  the  first  in- 
stance, but  the  burden  of  showing  his  n^- 
li^ence  is  on  the  owner.  Weller  v.  Camp, 
28:  1 106,  52  So.  920,  —  Ala.  —. 

20.  One    who    desires    a    decree   setting 
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ftside  a  deed  Qf  real  estate  because  a  por- 
tion of  it  was  secured  by  false  representa- 
tions to  apply  only  to  such  portion,  upon 
return  of  a  proportionate  part  of  the  pur- 
chase money,  must  oflFer  evidence  which 
will  enable  the  court  to  make  an  apportion- 
ment, and  upon  his  failure  to  do  so,  the 
court  may  deal  with  the  transaction  as  an 
entirety.  Kathan  v.  Comstock,  28:  aoi,  122 
N.  W.  1044,  140  Wis.  427. 

21.  Unimproved  and  unoccupied  land  is 
deemed  to  be  in  possession  of  trie  holder  of 
the  legal  title.  Butler  v.  Smith,  28:  436, 
120  N.  W.  1106,  84  Neb.  78. 

22.  A  le^l  and  valid  conveyance  of  real 
estate  by  tax  deed  carries  with  it  a  prima 
facie  right  of  possession,  and,  where  the 
property  is  vacant  and  unoccupied,  the 
constructive  possession  of  the  premises  is 
deemed  to  be  in  the  holder  of  such  title. 
Steltz  V.  Morgan,  28:  398,  101  Pac.  1067,  10 
Idaho,  368. 

Best  and  secondary. 

23.  The  material  contents  of  an  existing 
book  which  is  obtainable  cannot  be  proven 
by  parol  testimony,  as  the  book  itself  is 
the  best  evidence.  Savre  v.  Woodyard,  28: 
388,  66  S.  E.  320,  66  W.  Va.  288. 

Documentary  evidence. 

Right  to  object  to  admission  of  depo- 
sition, see  Trial,  1. 

Supplying  loss  of  suppressed  deposi- 
tion by  cross  examination  of  par- 
ty, see  Witnesses,  3. 

24.  An  architect's  certificate  provided 
for  by  a  building  contract  is  admissible  in 
evidence  in  an  action  for  breach  of  the  con- 
tract. Shriner  v.  Craft,  28:  450,  61  So.  884, 
—  Ala.  — . 

26.  Depositions  may  be  used  in  the  con- 
sideration by  the  probate  court  of  claims 
against  a  decedent's  estate,  where  the  stat- 
utes provide  for  the  taking  of  depositions 
in  suits  at  law  and  that  contested  claims 
shall  be  tried  in  the  probate  court  as  other 
suits  at  law.  Re  McVicker,  28:  U12,  91  N. 
E.  1041,  246  Dl.  180. 

26.  A  deposition  which  contains  com- 
petent evidence  as  to  matters  in  issue  at 
the  time  it  was  taken  cannot  be  suppressed, 
in  whole  or  in  part,  after  trial  begun  on  an 
amended  declaration,  on  the  ground  that 
such  amended  declaration  put  in  issue  ad- 
ditional matter,  where  it  also  sets  up,  in 
part  at  least,  the  same  matter  as  to  which 
the  deposition  contained  competent  evi- 
dence. Savre  v.  Woodyard,  28:  388,  66  S. 
E.  320,  66  W.  Va.  288. 

27.  A  deposition  which  contains  compe- 
tent evidence  on  matters  in  issue  at  the 
time  it  was  taken  was  not  rendered  inad- 
missible as  to  such  evidence,  by  the  fact 
that  the  amended  declaration,  on  which  the 
trial  was  had,  put  in  issue  matter  in  addi- 
tion to  that  as  to  which  the  deposition 
contained  competent  evidence.  Savre  v. 
Woodyard,  28:  388,  66  S.  E.  320,  66  W.  Va. 
288. 

28.  Notes  executed  sul)spquent  to  the  al- 
leired  assignment,  by  the  payee  thereof,  of 
28  L.R.A.(N.S.) 


other  notes  to  the  maker  of  such  subse- 
quent notes,  which  were  discounted  and 
paid,  are  admissible  in  an  action  for  an 
accounting  as  to  the  prior  notes,  which 
had  been  redelivered  to  the  assignor  for 
collection,  as  tending  to  discredit  the  as- 
signment to  the  plamtiff  of  the  notes  as 
to  which  an  accounting  is  demanded.  Sayre 
V.  Woodyard,  28:  388,  66  S.  E.  320,  68  W. 
Va.  288. 

Demonstrative  evidence. 

29.  That  a  sciagraph  of  an  injured  hip 
was  taken  five  years  after  the  injury  does 
not  render  it  inadmissible  in  evidence  up- 
on the  question  of  the  character  of  the  in- 
jury. Bonnet  v.  Foote,  28:  136,  107  Pac. 
252,  47  Colo.  282. 

Parol. 

See  also  supra,  23. 

30.  Parol  evidence  is  not  admissible  to 
vary  the  specific  terms  as  to  the  time  at 
which  an  obligation  becomes  due.  Boisfi 
Valley  Constr.  Co.  v.  Kroeger,  28:  968,  105 
Pac.  I07O,   17   Idaho,   384. 

31.  Where  one  devises  a  portion  of  his 
estate  and  there  is  property  upon  which 
the  will  can  operate,  evidence  is  not  ad- 
missible for  the  purpose  of  enlarging  the 
devise  so  as  to  include  property  belonging 
to  another.  McDonald  v.  Shaw,  28:  657, 
121  S.  W.  936,  92  Ark.  15. 

32.  Parol  evidence  is  not  admissible  to 
show  that  testator  did  not  intend  an  instru- 
ment executed  in  pursuance  of  the  formal 
requirements  of  the  statute  of  wills  to  be 
a  will.  Re  Kennedy,  28:  417,  124  N.  W. 
516,  159  Mich.  648.  (Annotated) 

33.  As  between  a  bank  holding  a  note 
and  its  immediate  indorser  in  blank,  parol 
evidence  is  admissible  to  show  that  he  in- 
dorsed as  its  agent  to  transfer  title  to  the 
note,  including  the  fact  that  he  sold  cer- 
tain property  to  the  bank  to  be  sold  to 
the  maker,  and  that  the  note  was  taken  in 
his  name  and  indorsed  to  the  bank  merely 
for  its  accommodation  in  the  transaction. 
First  Nat.  Bank  v.  Reinman,  28:  530,  125 
S.  W.  443,  —  Ark.  — .  (Annotated) 

34.  Parol  evidence  is  admissible  to  ex- 
plain what  is  meant  by  the  term  "other 
consideration*'  in  a  contract  whereby  a 
landowner  agrees  to  pay  a  bonus  to  a  rail- 
way company  in  consideration  of  $1  and 
other  consideration.  Bois6  Valley  Constr.. 
Co.  V.  Kroeger,  28:  968,  105  Pac.  1070,  17 
Idaho,  384. 

Opinions  and  conclusions. 

35.  Upon  the  question  of  negligence  on 
the  part  of  a  bailee  of  a  horse,  which  re- 
sulted in  its  injury,  opinion  evidence  is  not 
admissible  as  to  whether  or  not  the  vehicle 
was  properly  loaded  and  the  driver  was 
acting  under  the  direction  of  the  bailee, 
such  questions  being  for  the  decision  of  the 
jury.  Weller  v.  Camp,  28:  1106,  52  So.  929, 
—  Ala.  — . 

Hearsay;  declarations:  res  gestae. 

36.  One  receiving  upon  a  trial  the  bene- 
fit of  a  declaration   of   an   absent  witness 
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through  the  admiBRion  of  his  opponent  that 
he  had  heard  of  it  takes  it  subject  to  the 
same  conditions  and  limitations  which 
would  attach  to  it  had  the  declarant  been 
called  as  a  witness.  Kennedy  v.  Modern 
Woodmen  of  America,  28:  181,  90  N.  E.  1084, 
243  III.  560. 

37.  In  defense  of  a  prosecution  for  for- 
gery of  a  will,  evidence  is  admissible  of 
declarations  of  the  testator  indicating  an 
intent  to  execute  a  will  of  the  tenor  of  that 
alleged  to  have  been  forged,  if  made  at  a 
period  not  so  remote  from  the  date  of  the 
will  as  to  render  them  immaterial.  State 
V.  Ready  (N.  J.  Err.  &  App.)  28:240,  75 
Atl.  664,  —  N.  J.  — .  (Annotated) 

38.  That  at  the  time  of  making  a  dec- 
laration declarant  stated  that  he  did  not 
expect  to  live  does  not  render  the  declara- 
tion admissible  in  evidence  as  a  dying  dec- 
laration, if  all  his  other  conversations  and 
acts  tend  to  show  that  he  did  not  expect 
to  die.  Tibbs  v.  Com.  28:  665,  128  S.  W. 
871,  —  Ky.  — . 

Relevancy  and  materiality. 

Relevancy  and  materiality  under  par- 
ticular pleading,  see  infra,  57. 

Evidence  to  discredit  witness,  see  Wit- 
nesses, 4-6. 

39.  Parol  testimony  of  usage  or  custom, 
either  general  in  the  comn^unity  or  special 
between  the  people  engaged  in  the  particu- 
lar trade  or  business,  is  not  admissible  to 
show  that  an  unconditional  acceptance  of 
an  order  to  ship  goods  was  subject  to  tho 
exigencies  of  transportation  and  to  the  fur- 
ther condition  that  if  the  goods  could  not 
be  shipped  within  a  reasonable  time  the  con- 
tract w^as  no  longer  to  be  obligatory.  R.  J. 
Menz  Lumber  Co.  v.  E.  J.  McNeeley  &  Co. 
28:  1007,  108  Pac.  621,  —  Wash.  — . 

40.  A  question  propounded  plaintiff  in 
an  action  for  an  accounting  for  notes  de- 
livered to  defendant's  intestate  for  collec- 
tion, as  to  whether  certain  items  in  an  ac- 
count previously  rendered  defendant  and 
offered  in  evidence  by  him  represented  or 
was  intended  to  represent  the  notes  as  to 
which  an  accounting  was  demanded,  was 
properly  rejected,  as  the  question  of  plain- 
tiff's intent  was  not  material,  and  it  was 
for  the  court,  or  the  jury  instructed  by  the 
court,  to  determine  whether  the  declara- 
tion or  any  of  the  items  in  the  account 
were  supported  by  the  evidence.  Savre  v. 
Woodyard,  28 :  388,  66  S.  E.  320,  66  W.  Va. 
288. 

41.  Evidence  tending  to  show  that  pas- 
sengers left  a  street  car  because  of  the 
conduct  of  other  passengers,  and  that  in 
so  doing  they  complained  to  the  conduc- 
tor or  within  his  hearing  of  such  conduct, 
is  admissible  in  an  action  by  the  latter 
passengers  to  recover  damages  for  unlawful 
ejection  from  the  car,  as  part  of  the  res 
gestcp,  and  as  tending  to  explain  the  motive 
of  the  conductor,  irrespective  of  whether 
or  not  such  complaints  were  made  within 
the  hearing  of  the  ejected  passengers. 
United  Power  Co.  v.  Matheny,  28:  761,  90  ' 
N.  E..154,  81  Ohio  St.  204. 
28  L.R.A.(N.S.) 


42.  Evidence  of  the  prices  realized  up- 
on a  resale  by  attorneys  at  a  large  profit 
of  an  undivided  half  interest  in  land  sob- 
ject  to  a  life  estate,  purchased  from  tbeir 
clients,  is  admissible  in  a  suit  by  the  cli- 
ents to  recover  the  profits  realized  by  such 
resale,  and  may  be  considered  in  determin- 
ing whether  the  price  paid  by  the  attorneys 
was  fair,  where  their  witnesses  have  testi- 
fied to  the  changes  in  value  in  the  mean- 
time, and  .thpt  the  undivided  interest  had 
no  market  value  at  the  time  of  the  orig- 
inal purchase.  Hamilton  v.  Allen,  28:  723, 
125  N.  W.  610,  86  Neb    101. 

43.  Testimony  as  to  the  actual  market 
value  of  shade  trees  is  not  admissible  on 
the  question  of  damages,  in  an  action  for 
their  destruction,  as  the  damages  are  meas- 
ured by  the  deterioration  in  the  value  of 
the  land.  Cleveland  School  Dist.  v.  Great 
Northern  R.  Co.  28:  757,  126  N.  W.  995,  — 
N.  D.  — . 

44.  Evidence  of  the  shortening  of  the  leg 
is  admissible  upon  the  question  of  damages 
in  an  action  against  a  surgeon  for  negli- 
gent failure  properly  to  diagnose  a  frac- 
ture of  the  neck  of  the  femur,  where  there 
is  sufficient  evidence  in  the  case  to  estab- 
lish the  negligence.  Bonnet  v.  Foote,  28: 
136,  107  Pac.  262,  47  Colo.  282. 

45.  Evidence  of  the  result  of  an  exami- 
nation of  a  hip,  made  five  years  after  de- 
fendant was  called  upon  to  treat  it,  is  ad- 
missible in  an  action  against  him  for  mal- 
practice in  failing  to  discover  that  it  was 
fractured,  in  corroboration  of  evidence  that 
its  condition  immediately  after  the  injury 
tended  to  show  a  fracture.  Bonnet  v.  Foote, 
28:  136,  107  Pac.  262,  47  Colo.  282. 

46.  Evidence  of  an  examination  of  the 
foundation  of  a  bridge  which  gave  way, 
made  five  months  after  the  accident,  when 
conditions  had  so  far  changed  that  it  could 
not  be  relied  on  as  proof  of  the  conditions 
existing  before  the  bridge  fell,  is  not  ad- 
missible upon  the  question  of  negligence  in 
the  construction  or  maintenance  of  the 
bridge.  Johns  v.  Pennsylvania  R.  Co.  28: 
591,  76  Atl.  408,  226  Pa.  319. 

47.  One  suing  for  slander  in  bein^ 
charged  by  another  with  setting  fire  to  hiii 
building  cannot  be  permitted  to  testify  that 
he  never  made  threats  to  bum  the  "build- 
ing for  the  purpose  of  contradicting  wit- 
nesses who  have  testified  that  they  commu- 
nicated to  defendant,  before  the  fire,  the 
fact  that  they  had  heard  plaintiff  make 
such  threats.  Edwards  v.  Kevil,  28:  551, 
118   S.  W.  273,   133  Ky.  392. 

48.  Evidence  of  having  written  letter* 
subsequent  to  the  commencement  of  an  ac- 
tion on  a  policy  of  insurance  upon  the  life 
of  one  who  disappeared  without  explana- 
tion, and  has  not  been  heard  from  for  more 
than  seven  years,  making  inquiry  as  to  the 
presence  of  the  insured  in  a  certain  place 
within  the  seven  years,  and  about  the  time 
an  informant  claimed  to  have  seen  him 
there,  is  admissible  in  the  action.  Kennedy 
V.  Afo'lern  Woodmen  of  America,  28:  181,  90 
N.  E.  1084.  243  111.  660. 
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Weight  and  sufflciency. 

Review  of  facts  on  appeal,  see  Appeal 

and  Error,  16-19. 
Sufficiency  of  evidence  to  go  to  jury, 

see   Trial,   3-6. 
Sufficiency  of,  to  justify  direction  of 
verdict,  see  Trial,  14. 
49.  The  jury  is  not  absolutely  bound  by 
the  testimony  of  a  witness,  although  it  is 
not  contradicted-  by  direct  evidence,  where 
the  evidence  itself  indicates  that  it  is  un- 
worthy   of   belief.      Kennedy    v.    Modern 
Woodmen  of  America,  28:  181,  90  N.  E.  1084, 
243  III.  660. 

60.  The  jury  may  find  negligence  where 
one  of  the  men  lifting  a  hand  car  from  the 
track  prematurely  drops  it  without  warn- 
ing, to  the  injury  of  a  coservant,  in  viola- 
tion of  the  custom  not  to  drop  the  car  un- 
til ordered  to  do  so  after  all  are  ready  to 
act  together.  Cahill  v.  Illinois  C.  R.  Co. 
a8:  1 121,  125  N.  W.  331,  —  Iowa,  ■=-. 

61.  To  maintain  an  action  for  the  death 
of  an  employee  through  the  explosion  of 
dynamite  negligently  stored  in  a  room  pro- 
vided for  his  use,  plaintiff  is  not  bound  to 
demonstrate  the  manner  in  which  the  ex- 
plosives were  ignited.  Brown  v.  West  River- 
side Coal  Co.  28:  1260,  120  N.  W.  732,  — 
Iowa,  — . 

62.  A  master  may  be  found  to  be  negli- 
gent in  using  a  single  room  of  a  small 
shanty  for  the  convenience  and  shelter  of 
workmen,  for  the  storage  of  dynamite,  and 
for  the  installation  of  a  telephone,  the  elec- 
tricity from  the  wires  of  which  may  cause 
an  explosion  of  the  dynamite.  Brown  v. 
West  Riverside  Coal  Co.  28:  1260,  120  N. 
W.  732,  —  Iowa,  — . 

63.  Evidence  of  witnesses  that  they  did 
not  hear  signals  given  by  a  railroad  train 
for  a  street  crossing  will  not  establish  neg- 
ligence on  the  part  of  the  railroad  company 
where  the  train  operatives  testify  positive- 
ly that  they  were  given.  Anspach  v.  Phila- 
delphia &  R.  R.  Co.  28:  382,  74  Atl.  373,  225 
Pa.  628. 

64.  One  seeking  to  recover  on  a  policy 
of  insurance  upon  the  life  of  one  who  dis- 
appeared without  explanation,  and  has.  been 
absent  from  home  for  more  than  seven 
years,  is  not  bound  to  satisfy  the  jury  of 
his  death  beyond  a  reasonable  doubt,  a  pre- 
ponderance of  evidence  being  sufficient. 
Kennedy  v.  Modern  Woodmen  of  America, 
28:  181,  90  N.  E.  1084,  243  111.  560. 

65.  The  presence  of  blood  in  the  urine 
does  not  constitute  sufficient  evidence  of  a 
complete  parting  or  solution  of  the  cover- 
ing or  skin  of  the  kidney  to  sustain  a  con- 
viction of  statutory  wounding.  State  v. 
Gibson,  28:  965,  68  S.  E.  295,  —  W.  Va.  — . 

66.  The  proof  of  corpus  delicti  is  not 
sufficient  to  support  a  conviction  of  lar- 
ceny, where  it  merely  shows  that  certain 
goods,  formerly  part  of  the  stock  of  a  mer- 
chant, were  found  in  possession  of  ac- 
cused, without  anything  to  show  that  they  1 
were  stolen,  or  were  nnt  s  )ld  in  due  course  ) 
28  L.R.A.(N.S.) 


of  trade.    Sanders  v.  State,  28:  536,  62  So. 
417,  —  Ala.  — .  (Annotated) 

Admissibility    under   particular   plead- 
ings. 

67.  In  an  action  on  an  insurance  policy 
which  required  arbitration  of  loss  in  case 
of  dispute  as  a  condition  precedent  to  suit 
thereon,  the  insured,  under  a  petition  al- 
leging due  performance  of  the  conditions 
of  the  policy  on  his  part,  and  a  general 
denial  by  way  of  reply  to  an  answer  al- 
leging that  a  dispute  arose  as  to  the  amount 
of  loss  and  that  the  same  had  never  been 
appraised  as  provided  by  the  policy,  may 
prove  that  he  appointed  an  appraiser  in 
good  faith,  and  that  the  two  appraisers 
were  unable  to  agree  upon  an  umpire,  for 
which  reason  no  appraisement  was  made. 
German- American  Ins.  Co.  v.  Jerrils,  28: 
i04»  108  Pac.  114,  82  Kan.  320. 

EXAMINATIOX. 

Of  witnesses,  see  Witnesses,  2,  3. 

EXCEPTIONS. 

To  raise  question  on  appeal,  see  Ap- 
peal and  Error,  6. 
In  general,  see  Trial,  1,  2. 

EXECUTION. 

1.  A  writ  of  fieri  facias  in  the  hands 
of  an  officer  for  execution  is,  under  a  stat- 
ute providing  that  an  execution  shall  be  a 
lien  '^upon  all  the  personal  estate  of  whish 
the  judgment  debtor  is  possessed,  or  to 
which  he  is  entitled,"  a  lien  upon  a  leg- 
acy given  to  the  debtor,  although  it  is  in 
the  hands  of  the  executor.  Park  v.  Mc- 
Cauley,  28:  1036,  67  S.  E.  174,  —  W.  Va.  — . 

2.  W.  Va.  Code  1906,  chap.  141,  §  2, 
providing  that  notice  of  the  issuance  and 
placing  in  the  hands  of  an  officer  of  an  exe- 
cution is  sufficient  to  fix  liability  on  one 
owing  money  to  a  judgment  debtor,  is  not 
modified  by  §  11  thereof,  providing  that, 
if  such  third  person  is  liable  at  the  time 
of  the  service  on  him  of  a  summons  to 
answer  a  suggestion  to  enforce  the  execur 
tion  lien,  he  shall  be  required  to  pay,  so 
as  to  relieve  from  liability  one  who,  with 
notice  of  the  Issuance  and  placing  in  the 
hands  of  the  officer  of  an  execution  against 
a  judgment  debtor,  paid  the  judgment  debt- 
or before  issuance  of  the  suggestion  and 
summons  to  answer  it,  since  the  latter  sec- 
tion does  not  create  a  lien,  but  merely  pro- 
vides a  method  of  enforcing  the  antecedent 
lien  of  the  execution.  Park  v.  McCauley, 
28:1036,  67  S.  E.  174,  —  W.  Va.  — . 

3.  An  execution  issued  upon  a  judg- 
ment rendered  in  a  justice  of  the  peace 
court,  although  not  a  court  of  record,  has 
the  same  effect  as  a  lien  as  one  issued  from 
a  court  of  record,  notwithstanding  a  stat- 
ute expressly  controlling  justices*  courts; 
and  a  contrary  intent  is  not  shown  by  a 
statute  providing  for  the  filing  in  a  speci- 
fied court  of  record  of  a  transcript  of  the 
justice's  docket,  and  the  issuing  of  execu- 
tion thereon  with  like  efi'ect  as  of  a  judg- 
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ment  of  that  court,  since  such  statute  mere- 
ly provides  a  discretionary  method  of  issu- 
ing execution.  Park  v.  McCauley,  28:  10361 
67  S.  E.  174,  —  W.  Va.  — . 

EXECUTORS       AND        ADMINISTRA- 
TORS. 

Review  of  facts  upon  appeal  from  al- 
lowance of  claim  against  dece- 
dent's estate,  see  Appeal  and  Er- 
ror, 19. 

Review  on  appeal  of  allowance  for  fu- 
neral expenses,  see  Appeal  and  Er- 
ror, 12. 

Reducing  on  appeal  allowance  for  fu- 
neral expenses,  see  Appeal  and  Er- 
ror, 32. 

Use  of  depositions  in  consideration  of 
claims  against  decedent's  estate, 
see  Evidence,  25. 

Execution  as  lien  upon  legacy  in  hands 
of  executor,  see  Execution,  1. 

Binding  effect  on  persons  not  parties 
of  decree  settling  executor's  ac- 
counts, see  Judgment,  4. 

1.  An  executor  who,  under  the  mistaken 
belief  that  the  estate  is  solvent,  pays  a 
claim  in  full,  may,  upon  ascertaining  the 
fact  of  its  insolvency,  recover  the  excess 
over  the  portion  equitably  due  the  claim- 
ant. Woodruff  v.  H.  B.  Claflin  Co.  28:  440, 
91  N.  E.  1103,  198  N.  Y.  470.         (Annotated) 

2.  That  the  executor,  after  paying  a 
claim  against  the  estate  in  full,  carries  on 
decedent's  business  for  a  time  at  a  loss, 
does  not  prevent  his  recovering  the  over- 
payment in '  case  the  estate  proves  to  be 
insolvent,  if  it  is  not  made  to  appear  that 
such  conduct  in  any  manner  affected  the 
respective  rights  or  relations  of  the  execu- 
tor and  claimant.  Woodruff  v.  H.  B.  Claf- 
lin Co.  28:440,  91  N.  E.  1103,  198  N.  Y. 
470. 

EXPLOSIONS  AND  EXPLOSIVES. 

Of  bottle  of  carbonated  beverage,  see 
Trial,  4,  5. 

Negligence  of  master  in  storage  of  ex- 
plosives, see  Evidence,  13,  51,  52; 
Master  and  Servant,  4,  5;  Proxi- 
.  mate  Cause,  3;  Trial,  7,  8. 

EX  POST  FACTO  LAW. 

See  Constitutional  Law,  1. 

EXTENSION. 

Of  note,  see  Bills  and  Notes,  3,  4. 

FACTS. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  16-19. 

FALSE  REPRESENTATIONS. 

See  Fraud  and  Deceit. 

FELLOW  SERVANTS. 

Assumption  of  risk  of  negligence  of, 
SCO   Master  and   Servant,   15. 

In    general,    see    !Master    and    Servant 
17,   18. 

Who  are,  see  blaster  and   Servant,   19. 
20. 
tS  L.R.A.(N.S.) 


FIDUCIARY  RELATION. 

Of  real  estate  agent,  see  Brokers. 

Necessity  that  patient  have  independ- 
ent advice  in  making  contract  with 
physician  for  services,  see  Con- 
tracts, 24. 

Burden  of  proving  existence  of,  be- 
tween brothers,  see  Evidence,  3^  4. 

FIERI  FACIAS. 

See  Execution. 

FINALITY  OF  DECISION. 

For  purpose  of  appeal,  see  Appeal  and 
Error,  1. 

FINDINGS. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  18,  19. 
By  court,  see  Trial,  21. 
By  jury,  see  Trial,  22,  23. 

FIRE  DEPARTMENT. 

Mandamus  to  mayor  to  compel  sus- 
pension of  chief  of,  see  ]Mandamua, 
1,  2. 

FIRE  ESCAPES. 

Negligence    of    independent    contractor 

erecting,  see  Master  and  Serrant, 

25,  26. 
Master's  duty   to   inspect   fire  escapes 

erected  by  independent  contractor, 

see  Trial,  11. 

FIRE  INSURANCE. 

See   Insurance. 

FIRES. 

Injunction  to  compel  municipality  to 
e^inguish  fire  in  mine,  see  In- 
junction, 1. 

Proximate  cause  of  loss  by,  see  Proxi- 
mate Cause,  1. 

FIXED  LIABILITY. 

What  constitutes  fixed  liability  against 
bankrupt,  see  Bankruptcy,  5. 

FIXTURES. 

Tenant's  rights  as  to,  see  Landlord 
and   Tenant. 

FLOOD. 

Destruction  by,  of  property  in  hands  of 
carriers,  see  Carriers,  11. 

fijOOd  waters. 

Duty  of  builder  of  bridn^  to  provide 
for,  see  Trial,  IS;  Waters,  4. 

F.  O.  B. 

F.  0.  B.  sale,  see  Sale,  4. 

FOREIGN  JUDGMENT. 

See  Judgment,  5. 

FORFEITURE. 

Of  insurance  policy,  see  Insurance. 

Of  oil  and  gas  lease,  see  Mines,  4,  5. 

Of  land  contract  for  default  in  pay- 
ment of  instalment,  see  Vendor  and 
Purchaser,  2. 
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FRANCHISE. 

Imposition  of  license  tax  on,  see  Li- 
cense, 4-6,  10,  11. 

Taxation  of,  see  Municipal  Corpora- 
tions, 1;  Taxes,  1,  3. 

FRAUD  AND  DKCEIT. 

Right  of  appellate  court  to  pass  upon 
merits  of  pica  of,  see  Appeal  and 
Error,  10. 

Effect  of  discharge  in  bankruptcy  on 
fraudulent  debt,  see  Bankruptcy, 
8,  9. 

Of  agent  in  reissuing  note  after  ma- 
turity, see  Bills  and  Notes,  4. 

Presumption  thitt  contract  is  fraudu- 
lent as  defense  in  action  to  enforce 
it,  see  Contracts,  32. 

Liability  of  officers  of  corporation  is- 
suing fraudulent  prospectus,  see 
Corporations. 

Effect  of,  on  running  of  limitations,  see 
Limitation  of  Actions,  3. 

In  location  of  mine,  see  Mines,  2. 

Sufficiency  of  pleading  to  show  fraud 
which  will  prevent  bar  of  limita- 
tions, see  Pleading,  4. 

Kescission  of  land  contract  for,  see 
Vendor  and  Purchaser,  4. 

1.  The  purchase  by  an  insolvent  of 
-goods  on  credit  without  disclosing  the 
facts  that  he  has  given  a  mortgage  upon 
his  present  and  future  property,  to  secure 
an  existing  indebtedness,  is  such  fraud  as 
to  give  the  vendor  a  right  to  avoid  the  sale 
and  sue  to  recover  the  property,  or  to  re- 
cover the  value  of  the  goods  from  the  pur- 
chaser in  an  action  for  fraud,  with  the  reme- 
dies afforded  by  statute  in  such  cases,  or 
to  proceed  against  him  in  bankruptcy. 
Lor.iaville  Dry  Goods  Co.  y.  Lanman,  a8: 
363,  121  S.  W.  1042,  135  Ky.  163. 

2.  One  who  makes  representations  to 
another  of  material  facts,  for  the  purpose 
of  inducing  that  other  to  enter  into  con- 
tractual relations  with  him,  and  which  are 
liable  to  accomplish  the  purpose  without 
want  of  ordinary  care  on  the  part  of  such 
other,  is  bound  at  his  peril  to  know  whereof 
he  speaks.  Kathan  v.  Comstock,  aS:  201, 
122  N.  W.  1044,  140  Wis.  427. 

FREIGHT  CARRIERS. 

See  Carriers,  9-14. 

FRIGHT. 

Of  horse,  see  Highways,  6,  7. 

FULL  FAITH  AND  CREDIT. 

See  Judgment,  5. 

FUNERAL  EXPENSES. 

Review  on  appeal  of  allowance  for,  see 

Appeal  and  Error,  12. 
Reducing  allowance  for,  on  appeal,  see 

Appeal  and  Error,  32. 

GAS. 

Oil  and  gas  lease,  see  Cancelation  of  In- 
struments, 1;  Mines,  3-5. 

GRANT. 

Of  land  under  water,  see  Waters,  1. 
28  L.R.A.(N.S.) 


GUAR1>I.\N  AND  WARD. 

Committee  of  insane  persons,  see  In- 
competent Persons.     . 

HARMLESS  ERROR. 

See  Appeal  and  Error,  20-31. 

HEALTH. 

Police  power  as  to,  generally,  see  Con- 
stitutional Law,  tf.. 

HEARSAY. 

Evidence  of,  see  Evidence,  36-38. 

UEIRS. 

Meaning  of  word  ''heir"  in  deed,  see 
Deeds. 

HEPBURN  ACT. 

See  Carriers,  13. 

HIGHWATS. 

As  to  bridges,  see  Bridges. 

Crossing  of  railroads  by,  see  Constitu- 
tional Law,  4,  8;  Municipal  Cor- 
porations, 3;   Railroads,  6-9. 

Cutting  off  of  access  to  highway  as  ele- 
ment of  damages  in  eminent  do- 
main case,  see  Damages,  6. 

License  tax  for  use  of  by  telephone 
company,  see  License,  5. 

Obstruction. 

Jurisdiction  of  equity  of  suit  to  re- 
move structure  from  sidewalk,  see 
Equity,  1. 

1.  A  municipal  corporation  which  owns 
the  fee  of  its  streets  .has  no  implied  author- 
ity to  permit  the  erection  by  an  abutting 
owner  of  a  solid  wall  of  masonry  extending 
6  or  7  feet  onto  the  sidewalk,  for  the  con- 
venience of  its  building  and  in  keeping  with 
its  architectural  design,  although  by  reason 
of  its  decorative  and  artistic  appearance  it 
enhances  the  attractiveness  of  the  street. 
New  York  v.  Rice,  28:  375,  91  N.  E.  283, 
198  N.  Y.  124.  (Annotated) 

2.  A  demand  by  a  municipal  corpora- 
tion which  has  given  an  illegal  permit  to 
maintain  a  structure  on  the  sidewalk,  that 
it  be  removed,  is  sufficient  notice  of  revoca- 
tion of  the  permit.  New  York  v.  Rice,  a8: 
375,  91  N.  E.  283,  198  N.  Y.  124. 

3.  An  abutting  owner  cannot  interfere 
to  prevent  the  construction  of  a  subway  in 
the  street  for  a  car  line,  however  seriously 
he  may  be  inconvenienced  thereby,  where 
the  public  oflicers  charged  with  the  control 
of  such  matters  have  authorized  such  con- 
struction. State  ex  rel.  Dawson  v.  Parsons 
Street  R.  &  E.  Co.  28:  1082,  105  Pac.  704, 
81  Kan.  430. 

Liability  for  Injuries  on. 

Negligence  of  person  injured  by  auto- 
mobile, see  Automobiles. 

Liability  for  injury  by  electric  wires  in 
highway,  see  Electricity,  1,  2. 

Notice  to  city  of  injury  to  municipal 
employee  in  street,  see  Municipal 
Corporations,  5. 

4.  A  step  4^  inches  high  and  lOi  wide. 
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placed  on  the  sidewalk  against  a  building, 
to  facilitate  access  to  it,  is  not  an  obstruc- 
tion to  the  walk  which  will  render  the 
municipality  liable  for  permitting  its  pres- 
ence there  in  case  a  pedestrian  falls  over  it, 
to  his  injury.  Richmond  v.  Lambert,  28: 
380,  68  S.  E.  276,  —  Va.  — . 

5.  A  reel  of  lead  pipe  needed  for  its 
work,  which  is  placed  by  a  telephone  com- 
pany in  line  with  its  poles  near  the  curb 
of  a  street  in  which  it  is  engaged  in  string- 
ing its  wires,  under  lawful  authority  from 
the  municipality,  is  not  an  unlawful  ob- 
struction to  travel,  which  will  render  it 
liable  for  injuries  caused  by  a  traveler's 
horse  becoming  frightened  at  it,  although 
it  is  of  such  appearance  as  would  be  likely 
to  frighten  well-broken  horses  not  accus- 
tomed to  it.  Simonds  v.  Maine  Teleph.  & 
Teleg.  Co.  28:  942,  72  Atl.  176,  104  Me.  440. 

6.  A  property  owner  cannot  escape  lia- 
bility for  injury  to  a  pedestrian  through  ice 
formed  on  the  sidewalk  from  water  cast 
thereon  from  a  pipe  constructed  by  him, 
because  at  the  time  of  the  injury  the  prop- 
erty was  in  possession  of  a  tenant.  Ma- 
loney  v.  Hayes,  28:  200,  91  N.  E.  911,  206 
Mass.  1.  (Annotated) 

7.  The  driver  of  a  horse  approaching 
an  appliance  which  a  telephone  company  is 
lawfully  using  in  a  highway  is  bound  to 
foresee  that  the  horse  may  be  frightened 
at  it,  and  to  take  measures  to  avoid  or  pre- 
vent the  possible  consequences.  Simonds  v. 
Maine  Teleph.  &  Teleg.  Co.  28:  942,  72  Atl. 
175,  104  Me.  440. 

HOMESTEAD. 

Effect  of  acceptance  of  option  to  pur- 
chase given  by  husband  on  wife's 
declaration  of  homestead  made 
with  notice  of  option,  see  Con- 
tracts, 9. 

HOMICIDE. 

Capacity  to  commit,  see  Criminal  Law, 

Sufficiency  of  warrant  of  commitment, 

see  Criminal  Law,  2. 
Murder   of   insured,   see  Insurance,   9; 

Pleading,  8. 

1.  Death  resulting  from  the  violation 
of  a  municipal  ordinance  is  not  within  the 
meaning  of  a  statute  defining  manslaughter 
as  the  unintentional  killing  of  another 
while  the  slayer  is  in  the  commission  of 
some  unlawful  act.  State  v.  Collingsworth, 
28:  770,  92  N.  E.  22,  82  Ohio  St.  154. 

(Annotated) 

2.  Inflicting  upon  another  a  wound  not 
calculated  to  endanger  or  destroy  life,  but 
which,  because  of  improper  treatment,  does 
have  that  effect,  does  not  render  one  guilty 
of  murder.  Tibbs  v.  Com.  28:  665,  128  S. 
W.  871,  —  Ky.  — .  (Annotated) 

3.  A  homicide  resulting  from  the  run- 
ning of  fire  apparatus  through  a  crowd  in 
answer  to  a  false  alarm  turned  in  by  the 
participants  in  the  run,  for  the  avowed  pur- 
pose of  making  the  run  to  see  the  people 
28  L.R.A.(N.S.) 


scatter,  is  not  excusable  under  a  statute 
providing  that  homicide  shall  be  excusable 
when  committed  by  accident,  or  in  doing 
any  other  lawful  act  by  lawful  means  with 
the  usual  and  ordinary  caution,  and  with- 
out unlawful  intent.  State  v.  Breeount, 
28:  Z87,  107  Pac.  763,  82  Kan.  195. 

HORSES. 

Injury  to,  while  in  possession  of  bailee, 
see  Evidence,  1.9. 

Injury  to,  in  hands  of  bailee,  see  Evi- 
dence, 35. 

Fright  of,  on  highway,  see  Highways, 
6,  7. 

Injury  at  railroad  crossing  in  attempt- 
ing to  stop  runaway  horse,  see 
Trial,  20. 

In  general,  see  Animals. 

HOTELS. 

See  Innkeepers. 

HUSBAND  AND  WIFE. 

Increasing  penalty  of  bund  in  prosecn- 
tion  for  abandonment,  see  Consti- 
tutional Law,  1. 

Restraint  upon  alienation  upon  grant 
of  fee  in  trust  for  married  woman, 
see  Covenants  and  Conditions.  2. 

As  to  divorce,  see  Divorce  and  Separa- 
tion. 

"Effect  of  one  spouse  joining  in  execu- 
tion of  other's  mortgage  to  convey 
former's  separate  property  in- 
cluded in  the  instrument,  see  Es- 
toppel, 6. 

Effect  of  record  of  mortgage  on  wife's 
property  as  notice  that  husband's 
property  is  included  therein,  see 
Records  and  Recording  Laws. 

Under  a  deed  in  trust  for  the  sole 
and  separate  use  of  a  married  woman  and 
her  heirs,  but  not  her  assigns,  she  acquires 
an  equitable  fee,  which,  upon  the  death  of 
her  husband,  becomes  an  absolute  estate, 
which  she  may  assign  at  will.  Hau.ser  v. 
St.  Louis,  28:  426,  170  Fed.  906,  96  C.  C.  A. 
82. 

ICE. 

On  sidewalk,  see  Highways,  6. 

IDENTITY. 

Presumption  of,  see  Evidence,  6. 

ILLEGAL  CONTRACTS. 

See  Contracts. 

ILLNESS. 

Right  of  servant  to  recover  for  time 
lost  through  illness,  see  Master 
and  Servant,  1. 

IMPAIRMENT  OF  OBLIGATIONS. 

See  Constitutional  Law,  10,  11. 

IMPEACHMENT. 

Of  witness,  see  Witnesses,  4-6. 

IMl  LIED  AGREEMENTS. 

Sec  Contracts,  3. 
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lAfPROVEMBNTS. 

Allowance  for,  in  ejectment,  see  Eject- 
ment. 

Retaining  jurisdiction  to  settle  amount 
of  allowance  for,  see  Equity,  6. 

IHPtJTSD  NOTICE. 

See  Notice. 

INCOMPETENT  PERSONS. 

Competency     to     commit     crime,     see 

Criminal  Law,  1. 
Incompetency  of  witness,  see  Witnesses, 

1. 

The  conservator  of  the  estate  of  one 
who  becomes  insane  after  executing  a  will 
which  bequeathed  money  and  securities  of  a 
certain  amount  to  specified  legatees,  subject 
to  a  contract,  by  which  he  had  placed  that 
amount  with  a  bank,  to  be  managed,  the 
income  to  be  paid  to  testator  on  demand, 
and  the  property  accounted  for  to  testator's 
estate  after  his  death,  has  no  authority  to 
demand  the  income,  so  as  to  adeem  the 
legacies,  if  it  is  not  necessary,  either  for  the 
conservation  of  the  estate  or  the  support  of 
the  ward.  Wilmerton  v.  Wilmerton,  28: 
401,  176  Fed.  896,  100  C.  C.  A.  366. 

(Annotated) 
INCONSISTENCY. 

Estoppel  by,  see  Estoppel,  3,  4. 

INDEBTEDNESS. 

Limitation   of   state    indebtedness,   see 
State. 

INDEPENDENT  CONTRACTORS. 

Liability  for  acts   of,  see  Master   and 
Servant,  24,  26;  Trial,  IL 

INDICTBOENT,    INFORMATION,    AND 
COMPLAINT. 

1.  An  indictment  for  malicious  cutting 
and  wounding,  with  intent  to  maim,  dis- 
figure, and  kill,  need  not  specify  the  instru- 
ment with  which  the  injury  was  inflicted. 
State  V.  Gibson,  28:  965,  68  S.  E.  295,  — 
W.  Va.  — . 

2.  Under  an  indictment  charging  cut- 
ting and  wounding,  with  intent  to  maim, 
disfigure,  and  kill,  thereby  causing  great 
bodily  harm,  proof  of  an  injury  inflicted 
otherwise  than  by  cutting  or  wounding  can- 
not be  made,  although  the  statute,  besides 
inhibiting  stabbing,  cutting,  and  wounding, 
makes  it  a  felony  for  a  person  maliciously 
to  cause  another  bodily  harm  by  any  means, 
with  intent  to  maim,  disfigure,  or  kill  him. 
State  V.  Gibson,  28:  965,  68  S.  E.  295,  —  W. 
Va.  — . 

INDORSEMENT. 

Of  note,  see  Bills  and  Notes,  2. 
On   insurance  policy  as  part    of    con- 
tract, see  Insurance,  L 

INFANTS. 

Liability  for  injury  by  electricity  to 
trespassing  infants,  see  Electricity, 
3. 

1.  An  infant  who  has  paid  for  and  re- 
28  L.R.A.(N.S.) 


ceived  stock  for  which  he  subscribed  in  a 
corporation  may,  during  minority,  rescind 
the  contract  and  recover  the  money  paid, 
upon  tendering  back  the  stock  which  still 
remains  in  his  possession.  Wuller  v.  Chuse 
Grocery  Co.  28:  128,  89  N.  E.  796,  241  111. 
398.  ( Annotated ) 

2.  The  return  to  a  corporation  of  stock 
which  has  been  purchased  by  an  infant  is 
effected  upon  his  rescission  of  his  contract, 
by  the  cancelation  of  the  certificate  which 
was  issued  to  him.  Wuller  v.  Chuse  Grocery 
Co.  28:  128,  89  N.  E.  796,  241  111.  398. 

(Annotated) 

INI^ORMATION. 

See  Indictment,  etc 

INFRINGEMENT. 

Of  trademark,  see  Trademarka. 

INJUNCTION. 

Dismissal  on  appeal  of  bill  for,  see  Ap- 
peal and  Error,  34. 

Waiver  of  right  to,  in  bringing  suit  on 
implied  contract,  see  Contracts,  3. 

By  Federal  to  state  court,  see  Courts, 
2,  3. 

Against  violation  of  building  restric- 
tions  in  covenant,  see  Covenants 
and  Conditions,  4,  5. 

Who  may  enjoin  violation  of  building 
restriction,  see  Covenants  and  Con- 
ditions, 7. 

Against  filing  of  rates  of  interstate 
commerce  commission,  see  Inter- 
state Commerce  Commission. 

Who  may  enjoin  violation  of  building 
restriction,  see  Covenants  and 
Conditions,  7. 

Right  of  one  whose  only  title  is  under 
tax  deed  to  one  whose  heir  he  is, 
to  enjoin  one  holding  under  gov- 
ernment title,  see  Cloud  on  Title. 

Joinder  of  parties  to  restrain  violation 
of  covenant,  see  Parties,  1. 

Mandatory  injunction. 

1.  A  mandatory  injunction  will  not  be 
issued  to  compel  a  municipal  corporation  to 
extinguish  a  fire  in  a  mine  within  its  limits, 
which  is  on  private  property  and  was  start- 
ed without  any  wrongdoing  on  its  part. 
Cameron  v.  Carbondale,  28:  494,  76  Atl.  198, 
227  Pa.  473. 

2.  One  who  deliberately  violates  build- 
ing restrictions  placed  upon  his  lot  for  the 
benefit  of  a  district  in  a  city  cannot  avoid 
a  mandatory  injunction  to  compel  the  mod- 
ification of  his  building  so  as  to  comply 
with  the  restrictions,  on  the  theory  that  the 
loss  caused  by  it  will  be  disproportionate 
to  the  good  accomplished.  Stewart  v. 
Finkelstone,  28:  634,  92  N.  E.  37,  206  Mass. 
28. 

Covenants. 

See  also  supra.  2. 

3.  Equity  will  enforce  by  injunction  a 
(»ovenant  in  a  deed  of  conveyance,  restrict- 
ing the  use  of  t)ie  land  cnnveyed  to  the 
building  and  maintenance  of  a  family  resi- 
dence, where  such  covenant  is  still  of  sub- 
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Btantial  value  to  the  dominant  estate,  and 
it  affirmatively  appears  that  the  neighbor- 
hood continues  to  be  a  locality  suitable  for 
residential  purposes,  notwithstanding  a 
change  in  the  general  condition  of  the 
neighborhood.  Brown  v.  Huber,  28:  705,  83 
N.  E.  322,  80  Ohio  St.  183.  (Annotated) 
Taking  of,  or  injury  to,  real  property. 

4.  Injunction  will  lie  against  the  ob- 
struction of  a  passageway  in  such  a  manner 
as  to  destroy  it  by  adverse  user,  although 
substantial  damage  has  not  yet  been  caused 
by  the  obstruction.  Danielson  v.  Sykes,  38: 
1024,  109  Pac.  87,  —  Cal.  — . 

INNKEEPERS. 

A  guest  departing  from  a  hotel  acts 
at  his  own  risk  in  leaving  money  with  the 
clerk,  to  be  deposited  in  the  safe  until  he 
calls  for  it,  and  cannot  hold  the  hotel  keeper 
responsible  in  case  it  cannot  be  found  when 
he  returns  for  it.  Oxford  Hotel  Ck).  v.  Lind, 
28:  495,  107  Pac.  222,  47  Colo.  57. 

(Annotated) 
INNOCENCE. 

Presumption  of,  see  Evidence,  12. 

INSANITY. 

See  Incompetent  Persons. 

INSOLVENCY. 

Of  social  club,  see  Appeal  and  Error, 

1 ;  Clubs,  1 ;  Equity,  3,  4. 
As  to  bankruptcy,  see  Bankruptcy. 

INSPECTION. 

Master's   duty   as  to,   see  Master   and 

Servant,  8,  9,  25;  Trial,  11. 
See  also  Discovery  and  Inspection. 

INSTRUCTIONS. 

See  Trial,  1-20. 

INSURANCE. 

Right  of  holder  of  tontine  policy  to  ac- 
counting on  its  maturity,  see  Ac- 
counting. 

Error  in  instructions  in  action  on 
policy,  see  Appeal  and  Error,  29. 

Evidence  in  action  on  policy,  see  Evi- 
dence, 48,  54,  57. 

Right  to  enter  judgment  for  amount  al- 
leged to  be  due  by  tontine  policy 
holder  where  company  refuses  to 
account,  see  Judgment,  1. 

Necessary  parties  in  suit  by  holder  of 
tontine  policy  for  accounting,  see 
Parties,  4. 

Relief  under  pleadings,  see  Pleading,  1. 

Striking  out  immaterial  denial,  see 
Pleading,  3. 

Sufficiency  of  pleading,  see  Pleading,  1, 
5,  8. 

Release  of  surety  on  bond  of  insurance 
agent,  see  Principal  and  Surety,  1. 

Directing  verdict  for  defendant,  see 
Trial,  14. 

Admissibility  of  evidence  to  impeach 
witness,  see  Witnesses,  5. 

Construction  of  policy  generally. 

1.  An  indorsement  on  an  insurance 
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policy,  designating  its  kind,  is  no  part  of  it 
and  insured  cannot  be  held  to  have  reUed 
on  it  rather  than  on  the  terms  of  the  instru- 
ment. Hill  V.  Travelers'  Ins.  Co,  23:  742, 
124  N.  W.  898,  —  Iowa,  — . 

Use  and  care  of  property. 

2.  A  warranty  in  an  insurance  policy 
that  insured  will  use  due  diligence  that  the 
automatic  sprinkler  system  shall  at  all 
times  be  maintained  in  good  working  order 
is  not  broken  by  the  temporary  discon- 
nection of  the  system  for  the  purpose  of 
making  extensions  to  it,  where  the  work  of 
making  the  alterations  is  prosecuted  with 
due  diligence.  Port  Blakely  Mill  Co.  v. 
Springfield  F.  &  M.  Ins.  Co.  28:  593,  106 
Pac.  194,  56  Wash.  631.  (AnnoUted) 

3.  Temporary  breach  by  an  insured  of 
his  warranty  that  due  diligence  will  be  used 
that  the  automatic  sprinkler  system  shall 
at  all  times  be  maintained  in  good  working 
order  will  not  prevent  his  recovering  on 
the  policy,  if,  at  the  time  of  the  loss,  it  wa^ 
in  good  working  order,  and  the  breach  had 
nothing  to  do  with  the  loss, — ^at  least,  where 
there  is  no  express  provision  in  the  policy 
for  its  becoming'  void  for  such  breach,  while 
such  provisions  are  found  in  connection 
with  other  conditions  and  warranties.  Port 
Blakely  Mill  Co.  v.  Springfield  F.  &  M. 
Ins.  Co.  28:  593,  106  Pac.  194,  56  Wash.  631. 

Inventory. 

4.  The  loss  of  an  inventory  by  theft 
from  an  unlocked  safe  while  the  building 
in  which  such  safe  was  located  was  open 
for  business,  and  the  consequent  failure  to 
produce  the  same,  does  not  invalidate  a 
fire  insurance  policy  containing  an  iron 
safe  clause,  where  th^  insured  used  such 
care  on  the  occasion  of  the  theft  as  prudent 
men  acting  in  good  faith  would  have  used, 
notwithstanding  a  provision  that  a  failure 
to  produce  an  inventory  shall  render  the 
policy  null  and  void,  as  such  provision  does 
not  require  production  of  the  inventory 
when  it  has  been  lost  through  no  fault, 
neglect,  or  design  of  the  insured.  Gen. ran 
Alliance  Ins.  Co.  v.  Newbem,  28:  337,  H^ 
Pac.  826,  —  Okla.  — ,  (Annotated) 

Forfeiture. 

5.  Insurance  policies  should  not  be  con- 
strued to  work  a  forfeiture  of  either  party's 
rights  unless  it  plainly  appears  that  such 
was  the  intention  of  both  contracting  par- 
ties. Port  Blakely  Mill  Co.  v.  Springfield 
F.  &  M.  Ins.  Co.  28:  593»  106  Pac.  194,  56 
Wash.  681. 

Notice;  proofs  of  loss. 

6.  A  requirement  of  a  mutual  benefit 
society  that  suit  cannot  be  brought  until  a 
certain  time  after  proofs  of  death  are  fur- 
nished is  waived  by  refusal  of  the  proper 
officer  to  furnish  blanks  for  such  proof,  be- 
cause the  notice  given  him  was  of  absence 
for  more  than  seven  years,  rather  than  ot 
death.  Miller  v.  Sovereign  Camp  Woodmen 
of  the  World,  28:  178,  122  N.  W.  1126,  140 
Wis.  505. 

7.  An  insurance  policy  requirement 
that  proof  of  loss  shall  be  made  by  insured 
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under  oftth  requires  such  proof  to  be  sworn 
to  personally  by  the  insured,  although  in 
general  substantial  compliance  with  the  re- 
quirements as  to  proof  of  loss  is  sufficient. 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Mittendorf,  28: 
651,  104  Pac.  364,  —  Okla.  — . 

(Annotated) 

Arbitration. 

Admissibility  of  evidence  of  attempt  to 
arbitrate,  see  Evidence,  67. 

8.  A  provision  of  an  insurance  policy 
that,  in  event  of  disagreement  as  to  amount 
of  loss,  each  party  shall  appoint  an  ap- 
praiser, and  the  two  appraisers  shall  se- 
lect an  umpire  and  appraise  the  loss,  and 
that  no  action  shall  be  maintained  on  the 
policy  until  such  appraisement,  when  ap- 
praisal has  been  required,  is  satisfied  as  to 
the  insured  when  he,  acting  in  good  faith, 
appoints  an  appraiser;  and  it  is  not  in- 
cumbent on  him,  when  the  appraisement 
fails  without  his  fault,  to  appoint  or  pro- 
pose the  appointment  of  a  second  apprais- 
er, as  a  condition  precedent  to  suit  on  the 
policy.  German-American  Ins.  Co.  v.  Jer- 
rils,  28:  104,  108  Pac.  114,  82  Kan.  320. 

(Annotated) 

Risks  and  canses  of  loss,  injury,  and 
death. 

9.  The  beneficiary  in  a  life  insurance 
policy,  whose  intentional  and  felonious  act 
causes  the  death  of  the  assured,  cannot 
recover  upon  the  policy.  Filmore  v.  Met- 
ropolitan L.  Ins.  Co.  28:  675,  92  N.  E.  26, 
82  Ohio  St.  208. 

Extent  of  recovery. 

10.  A  separate  allowance  may  be  made 
for  each  operation  necessitated  by  an  acci- 
dent, which  is  mentioned  on  the  schedule 
of  an  accident  insurance  policy  which  pro- 
vides that,  in  case  an  operation  is  neces- 
sitated by  any  accident,  a  sum  shall  be  paid 
in  addition  to  the  indemnity  provided  for 
by  the  policy,  of  the  sum  indicated  for 
such  operation  in  the  schedule,  "provided 
alwavR  that  not  more  than  one  amount 
j-liall  be  payable  for  one  or  more  opera- 
tifinr  performed  as  the  result  of  one  acci- 
dent." Anderson  v.  JEtnsi  L.  Ins.  Co.  28: 
730,  74  Atl.  1051,  76  N.  H.  375. 

11.  No  liability  for  death  arises  upon  a 
policy  insuring?  against  permanent  disabil- 
ity. *Hill  V.  Travelers'  Ins.  Co.  28:  742,  124 
NI  W.  898,  —  Iowa,  — .  (Annotated) 

12.  An  accident  insurance  company  can- 
not escape  liability  on  its  contract  for  week- 
ly indemnity  durinsr  a  certain  period,  for 
total  disability  caused  by  an  accident  which, 
among  other  things,  results  in  loss  of  a 
limb,  because  provision  for  such  indem- 
nity is  made  subject  to  subsequent  pro- 
visions, one  of  which  is  that,  if  injury  re- 
sults in  loss  of  such  limb,  a  specified  sum 
less  than  the  claim  for  total  disability  shall 
be  paid,  whereupon  the  policy  shall  be  sur- 
rendered; and  another  of  which  provides 
that  in  no  event  will  claim  for  weekly  in- 
demnity be  valid,  if  a  valid  claim  for  any 
of  the  amounts  provided  for  special  injuries 
can  be  based  upon  the  same  accident  and 
result ''nrr  ininrv, — at  least  where,  among 
28  L.R.A.(N.S.)' 


the  provisions  for  special  allowances,  is  one 
to  the  effect  that,  if  the  injuries  result  in 
total  disability,  the  indemnity  shall  be  the 
sum  per  week  named  on  the  face  of  the 
policy  for  a  certain  period,  provided  the^  dis- 
ability continue  so  long.  Anderson  v.  ^tna 
L.  Ins.  Co.  28:  730,  74  Atl.  1061,  76  N.  H. 
376.  (Annotated) 

Defenses. 

See  also  supra,  9. 

13.  A  conspiracy,  unaccompanied  by  an 
overt  act,  to  burn  insured  property,  in 
which  the  owner  joins,  does  not,  although 
it  is  in  process  of  accomplishment  at  the 
time  the  property  is  destroyed  by  fire, 
avoid  the  policy,  under  provisions  that  the 
policy  shall  be  void  in  case  of  any  fraud 
touching  any  matter  relating  to  the  sub- 
ject of  the  insurance,  or  if  the  hazard  is  in- 
creased by  any  means  within  the  control  or 
knowledge  of  the  insured.  Ampersand  Ho- 
tel Co.  V.  Home  Ins.  Co.  28:  2x8,  91  N.  E. 
1099,  198  N.  Y.  496. 

INTENT. 

Parol  evidence  to  show,  see  Evidence, 
31,  32. 

Materiality  of  evidence  as  to,  see  Evi- 
dence, 40. 

INTEREST. 

To  disqualify  juror,  see  Appeal  and  Er- 
ror, 21,  30. 

Effect  of  to  disqualify  witness,  see 
Wills,  3. 

Effect  of  payment  of  interest  on  barred 
note  to  revive  under  a  mortgage 
securing  it,  see  Limitation  of  Ac- 
tions, 10. 

Effect  of  refusal  of  tender  of  amount 
due  on  mortgage  on  right  to  in- 
terest, see  Mortgage,  6. 

Usurious  interest,  see  Usury. 

1.  Interest  cannot  be  allowed  for  the 
retention  of  money  vexatiously  withheld, 
in  the  absence  of  a  statutory  provision  for 
its  allowance.  Young  v.  Kimber,  28:  626, 
98  Pac.   1132,  44  Colo.  448. 

2.  Damages  recovered  in  an  action  eo 
delicto  against  a  carrier,  for  injuries  to, 
and  delay  in  the  transportation  of,  live 
stock,  draw  interest,  at  least  from  the  time 
of  delivery.  Fell  v.  Union  P.  R.  Co.  28:  i, 
88  Pac.  1003,  32  Utah,  101.        (Annotated) 

INTERROGATORIES. 

To  witnesses,  see  Witnesses,  2,  3. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERSTATE   COMMERCE   COMMIS- 
SION. 

A  state  court  of  equity  has  no  juris- 
diction to  enjoin  a  railroad  company  en- 
f^n^ed  in  interstate  transportation,  from 
fi  liner  with  the  Interstate  Commerce  Com- 
mission a  schedule  of  its  rates  for  trans- 
portation of  coal  from  a  point  in  one  state 
to  a  point  in  another  state,  on  the  ground 
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that  such  rates  are  unreasonable,  unfair, 
and  discriminatory,  since  it  is  the  exclusive 
power  of  the  Interstate  Commerce  Commis- 
sion to  pass  upon  that  question  in  the 
first  instance.  Thacker  Coal  &  C.  Co.  v. 
Norfolk  &  W.  R.  Co.  a8:  xo8,  68  S.  E.  107, 
—  W.  Va.  — .  (Annotated) 

INTERVENTION. 

See  Parties. 

INTOXICATING  lilQUOR. 

Action  of  public  authorities  in  seizing, 
as  defense  to  carrier  for  nondeliv- 
ery of,  see  Carriers,  10. 

Interstate  commerce  in,  see  Commerce, 
2-4. 

Mandamus  to  compel  enforcement  of 
Sunday  law,  see  Mandamus,  3. 

Validity  of  warrant  to  search  for,  see 
Search  and  Seizure. 

1.  An  agent  who  is  sent  into  wet  ter- 
ritory to  purchase  and  bring  intoxicating 
liquors  into  dry  territory,  for  a  principal 
living  therein,  for  use  as  a  beverage,  does 
not  by  so  doing  furnish  intoxicating  li- 
quors to  such  principal,  within  the  meaning 
of  a  statute  prohibiting  the  direct  or  in- 
direct selling,  furnishing,  giving  away,  or 
otherwise  dealing  in  intoxicating  liquors 
for  use  as  a  beverage.  State  v.  Lynch,  28: 
334,  00  N.  E.  935,  81  Ohio  St.  336. 

(Annotated) 

2.  Illinois  Crim.  Code,  §  259,  providing 
punishment  for  one  who  keeps  open  on  Sun- 
day a  place  where  intoxicating  liquor  is 
sold,  is  in  force  in  Chicago.  People  ex  rel. 
Bartlett  v.  Busse,  28:  246,  87  N.  E.  840, 
238  111.  693. 

INVENTORY. 

Condition  for  taking  and  keeping  in 
insurance  policy,  see  Insurance,  4. 

JOINDER. 

Of  parties  plaintiff,  see  Parties,  1. 

JOINT  OWNERS. 

Tender  by  owner  of  half  interest  of 
amount  of  mortgage  on  other  half, 
see  Mortgage,  1,  2. 

JUDGMENT. 

On  appeal,  see  Appeal  and  Error,  32- 
36. 

Change  of  decree  for  alimony  as  im- 
pairment of  contract  obligation,  see 
Constitutional   Law,   10,   11. 

Judicial  notice  of  judicial  records  and 
decisions,   see   Evidence,   1. 

Execution  on,  see  Execution. 

Right  of  one  partner  to  purchase  judg- 
ment against  the  other,  see  Part- 
nership. 

Form  and  substance. 

1.  In  case  an  insurance  company  re- 
fuses to  render  an  account  to  the  holder  of 
a  tontine  policy,  of  the  amount  due  on  the 
policy,  the  court  may  enter  judp^ment 
aerainst  it  for  the  amount  alleged  to  be  due, 
28  L.R.A.(N.S.) 


by  the  policy  holder.     Equitable  L.  Assar. 
Soc.  V.  Winn,  28:  558,  126  S.  W.  153,  —  Ky. 

Effect  and  conclnsiTeness. 

On  appeal,  see  Appeal  and  Error,  35, 
36. 

2.  A  judgment  sustaining  a  special  de- 
murrer to  a  plea  which  alleges  fraud  in 
general  terms,  without  setting  out  any 
facts  constituting  the  fraud,  is  not  apon 
the  merits,  so  as  to  prevent  a  complete 
plea  of  fraud,  with  proper  allegations,  from 
being  offered  by  way  of  amendment.  Del- 
vin  y.  American  Harrow  Co.  28:  785,  54  S. 
E.  706,  125  Ga.  699. 

3.  A  decree  specifically  enforcing  per- 
formance of  a  contract  to  sell  real  estate  is 
accordance  with  an  option  which  had  been 
given  thereon  does  not  affect  the  rights  of 
one  claiming  an  intermediate  contract  for 
the  land  who  was  not  made  a  party  to  the 
suit.  Smith  v.  Bangham,  aS:  522,  104  Pac. 
689,  166  Cal.  359. 

4.  One  holding  a  claim  against  a  de- 
cedent's estate  is  not  bound  by  a  decree  of 
the  surrogate's  court  in  a  proceeding  to 
which  he  is  not  a  party,  settling  the  execu- 
tor's accounts,  and  declaring  the  estate  to 
be  insolvent,  nor  by  a  decree  entered  od 
petition  of  the  executor's  surety,  amending 
the  original  decree  by  restating  the  divi- 
dend to  which  creditors  were  entitled,  after 
a  citation  to  such  claimant  to  attend  the 
hearing.  Woodruff  v.  H.  B.  Claflin  Co.  a8: 
440,  91  N.  E.  1103,  198  N.  Y.  470. 

Foreign  Judgments. 

5.  A  judgment  enforceable  in  the  state 
where  rendered  must  be  given  effect  in  an- 
other state,  under  the  full  faith  and  credit 
clause  of  the  Federal  Constitution,  altbongh 
the  modes  of  procedure  to  enforce  its  col- 
lection may  not  be  the  same  in  both  states. 
Sistare  v.  Sistare,  28:  1068,  30  Sup.  Ct.  Bep. 
682,  218  U.  S.  1,  54  L.  ed.  905. 

JUDICIAIi  NOTICE. 

See  Evidence,  1. 

JUDICIAIi  SAIiE. 

On  mortgage  foreclosure,  see  Mortgage, 

8. 
For  taxes,  see  Taxes,  6,  6. 

Purcbnsers  and  their  rights  and  dnties. 

Effect  of  delay  on  risrht  to  abatement 
of  price  for  deficiency  in  quantity, 
see  Limitation  of  Actions,  2. 

1.  The  rule  caveat  emptor  does  not  ap- 
ply to  mistakes  in  the  quantity  of  land 
sold  by  the  acre  at  a  judicial  sale.  Single- 
ton V.  Castlcman,  28:  393,  68  8.  E.  34,  — 
W.  Va.  — . 

2.  One  who  purchases  land  by  the  acre 
at  a  judicial  sale  is  entitled  to  an  abate- 
ment of  the  purchase  money  proportionate 
to  any  material  deficiency  in  the  amount  of 
land  bid  for  and  supposed  to  have  been 
sold,  resulting  from  mistake  or  misrepre- 
sentation of  the  court  or  its  agents,  even 
after  deed  made,  at  least  where  the  pnr- 
chaser   still   retains   in   his   hands,  unpaid 


JURISDICTION— LIBEL  AND  SLANDER. 


1327 


sufficient  of  the  purchase  money  out  of 
which  such  abatement  can  be  made.  Single- 
ton y.  Castleman^  28:  393,  68  S.  E.  34,  — 
W.  Va.  — .  (Annotated) 

Conflriiiatioii. 

3.  Confimation  by  the  court  of  a  sale 
of  land  by  the  acre  by  commissioners  au- 
thorized to  make  sale  thereof /'as  a  whole 
or  in  parcel,"  cures  the  irregularity  of  sale 
by  the  acre^  and  gives  the  sale  the  same 
validity  and  effect  as  if  made  upon  the  pre- 
cise terms  of  the  decree.  Singleton  v.  Cas- 
tleman,  28:  393,  68  S.  E.  34,  —  W.  Va.  — . 

JURISDICTION. 

Of  bankruptcy  court,  see  Bankruptcy, 

1. 
Of  divorce  suit,  see  Divorce  and  Sep- 
aration. 
Of  equity,  see  Equity. 

JURY. 

Presumption  that  jury  were  properly 
sworn,   see   Appeal   and   Error,   7. 

Error  in  retaining  interested  persons 
on  jury,  see  Appeal  and  Error,  30. 

Reversal  of  verdict  rendered  by  jury 
made  up  in  part  of  interested  per- 
sons, see  Appeal  and  Error,  21. 

Error  in  permitting  jury  trial,  see  Ap- 
peal and  Error,  31. 

As  judge  of  trustworthiness  of  evi- 
dence, see  Evidence,  49. 

Question  for,  see  Trial. 

Time  for  objecting  to  form  of  oath  ad- 
ministered to,  see  Trial,  2. 

1.  The  verdict  of  a  jury  is  waived  by 
motions  by  both  parties  for  directed  ver- 
dicts, where  there  is  no  conflict  in  the  evi- 
dence as  to  any  material  fact  and  the  court 
is  authorized  to  enter  such  judgment  as  the 
evidence  warrants.  Easterly  v.  Mills,  a8: 
952,  103  Pac.  476,  54  Wash.  366. 

2.  That  other  corporations  whose  liabil- 
ity depends  upon  the  same  state  of  facts 
are  joined  as  defendants  with  a  municipal 
corporation  does  not  affect  the  plaintiff's 
right  to  challenge  "to  the  favor"  as  to  res- 
ident taxpayers  of  the  city,  although  such 
jur<yrs  were  competent  as  to  the  other  de- 
fendants, at  least  where  there  is  no  diffi- 
culty in  procuring  jurors  whose  impartial- 
ity as  to  all  the  parties  defendant  is  un- 
questioned. Broadway  Mfg.  Co.  v.  Leav- 
enworth Terminal  R.  &  B.  Co.  28:  156,  106 
Pac.  1034,  81  Kan.  616. 

JUSTICE. 

Obstruction  of,  see  Obstructing  Jus- 
tice. 

JUSTICE  OF  THE  PEACE. 

Lien  of  execution  issued  upon  judg- 
ment rendered  by,  see  Execution, 
3. 

JUSTIFICATION. 

Of  libel,  see  Libel  and  Slander,  3. 

KEY. 

Delivery  of  key  as  constructive  delivery 
of  property,  see  Sale,  1. 
28  L.R.A.(N.S.) 


LACHES. 

See  Estoppel,  2;  Limitation  of  Actions, 
1,  2. 

LANDLORD  AND  TENANT. 

Cancelation  of  oil  and  gas  lease,  see 
Cancelation  of  Instruments,  1. 

Liability  of  landlord  for  injury  from 
ice  on  sidewalk,  see  Highways,  6. 

Lease  for  oil  and  gas,  see  Mines,  3-6. 

Fixtures. 

A  tenant  does  not  lose  the  right  to 
remove  trade  fixtures  which  can  be  removed 
without  the  least  injury  to  the  freehold,  by 
renewing  his  lease,  and  entering  upon  a  new 
term  thereunder,  without  reserving  the  right 
to  remove  the  fixtures.  Tliomas  v.  Gayle, 
28:  767,  120  S.  W.  290,  134  Ky.  330. 

LARCENY. 

Sufiiciency  of  proof  of  corpus  delicti, 
see  Evidence,  66. 

Receiving  stolen  property,  see  Receiv- 
ing Stolen  Property. 

LAWS. 

See  Statutes. 

LEADING  QUESTIONS. 

See  Witnesses,  2. 

LEASE. 

Oil  and  gas  lease,  see  Cancelation  of 
Instruments,  1;  Mines,  3-6. 

LEGACY. 

See  Wills. 

LEGISLATURE. 

Limitation  on  power  to  create  debt,  see 
State. 

LEVY  AND   SEIZURE. 

Pleading  in  suit  to  recover  property 
levied  on,  see  Pleading,  7. 

LIBEL  AND  SLANDER. 

Recovery  for  use  of  vile  epithets,  see 

Assault  and  Battery. 
Evidence  in  action  for,  see  Evidence,  47. 

What  actionable  generally. 

1.  It  is  libelous  per  se  for  a  responsible 
person  maliciously  to  write  to  a  committee 
whose  recommendation  is  necessary  to  the 
obtaining  of  a  pastorate,  and  before  which 
the  application  of  a  clergyman  for  a  pulpit 
is  pending,  of  such  clergymen,  "I  would  not 
have  anything  to  do  with  him,  or  touch  him 
with  a  10-foot  pole,"  as  such  statement 
would  tend  to  expose  the  applicant  to  con- 
tempt and  injury  in  his  business.  Cole  v. 
Millspaugh,  28:  152,  126  N.  W.  626,  — 
Minn.  — .  (Annotated) 

Privilejced  commnnlcations. 

2.  A  confidential  communication  by  one 
whose  property  has  been  burned,  to  a  fel- 
low suflTerer,  of  the  fact  that  he  had  been 
informed  of  another's  intention  to  burn  the 
property,  for  the  purpose  of  procuring  his 
aid  in  ascertaining  the  autlior  of  the  fire, 
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is  privileged.     Edwards   v.   Kevil,  28:  551, 
118  S.  W.  273,  133  Ky.  392. 

Actions;   defenses. 

3.  Admission  of  speaking  the  substance 
of  tlie  words  charged,  or  of  so  much  of  them 
as  would  sustain  an  action  for  slander,  is 
sufficient  to  entitle  one  accused  of  slander 
to  justify  on  the  ground  of  privilege)  Ed- 
wards V.  Kevil,  28:  551,  118  S.  W.  273,  133 
Ky.  302.  (Annotated) 

LICENSE. 

Imposing  license  tax  on  telephone  com- 
pany, see  Municipal  Corporations, 
1. 

On  interstate  business,  see  Commerce,  6. 

Performance  by  physician  of  services 
in  state  where  he  is  not  licensed, 
see  Contracts,  21. 

Eevocation  of  permit  to  obstruct  side- 
walk, see  Highways,  2. 

1.  That  a  corporation  refusing  to  pay 
its  license  tax  is  not  thereby  deprived  of 
the  right  of  doing  business  does  not  in- 
validate the  statute  providing  for  the  tax. 
Blackrock  Copper  Min.  &  M.  Co.  v.  Tingey, 
28:  255,  98  Pac.  180,  34  Utah,  369.      . 

2.  That  under  a  statute  providing  for 
the  payment  by  a  corporation  of  a  license 
tax  on  a  certain  day  in  each  year,  which 
will  entitle  it  to  do  business  for  the  en- 
suing year,  a  corporation  organized  after 
the  expiration  of  the  specified  day  may  do 
business  until  the  next  tax  day  arrives^ 
does  not  invalidate  the  statute.  Blackrock 
Copper  Min.  &  M.  Co.  v.  Tingey,  28:  255, 
98  Pac.  180,  34  Utah,  369. 

3.  A  statute  providing  for  the  payment, 
by  corporations,  of  a  license  tax  on  or  be- 
fore a  certain  day  of  a  certain  month  of 
each  year,  is  not  void  for  uncertainty  in 
not  fixing  the  time  at  which  the  duty  to 
pay  the  Um  arises.  Blackrock  Copper  Min. 
&  M.  Co.  V.  Tingey,  28:  255,  98  Pac.  180,  34 
Utah,  369. 

4.  The  exaction  of  a  percentage  of  the 
gross  earnings  of  a  telephone  company  by 
a  municipal  ordinance  granting  it  a  fran- 
chise is  an  exercise  of  the  taxing  power  of 
the  city,  and  is  a  tax  upon  the  business  or 
occupation  of  conducting  a  telephone  busi- 
ness within  the  city.  Nebraska  Teleph.  Co. 
V.  Lincoln,  28:  221,  117  N.  W.  284,  82  Neb. 
69. 

6.  The  provision  for  an  annual  payment 
of  $500  to  a  city  in  the  respective  fran- 
chise ordinances  of  two  telephone  com- 
panies, "in  consideration  of  the  rights  and 
privileges  granted,"  is  a  sum  exacted  by 
the  city  for  the  privilege  of  using  the 
streets,  under  its  proprietorship  of  the 
streets,  and,  while  termed  a  "privilege  tax," 
is  in  the  nature  of  a  rental  charge  or  cora- 
peii station  for  the  use  of  the  streets.  Ne- 
braska Teleph.  Co.  v.  Lincoln,  28:  221,  117 
N.  VV.  284,  82  Neb.  69. 

Doiihic   taxation. 

6.  An  occupation  tax  measured  by  a 
percentage  of  the  gross  earnings  of  a  tele- 
28  L.R.A.(N,S,) 


phone  company,  whose  franchise  is  also 
taxed  in  connection  with  its  tangible  prop- 
erty, according  to  its  value  as  a  going  con- 
cern, does  not  tax  the  same  property  twice. 
Nebraska  Teleph.  Co.  v.  Lincoln,  28: 221, 
117  N.  W.  284,  82  Neb.  59.        (AnnoUted) 

Power  as  to  generally. 

7.  An  ordinance  lawfully  enacted  by  a 
city  under  its  charter  power,  which  imposes 
upon  telephone  companies  a  business  or  oc- 
cupation tax  measured  by  the  gross  re- 
ceipts within  the  city,  is  not  invalidated  by 
the  fact  that  tolls  and  rentals  coUecteil 
within  the  city  are  in  part  for  messa^res 
over  lines  lying  in  part  beyond  the  city 
limits,  where  United  States,  state,  and  in- 
terstate business  is  expressly  exempted. 
Nebraska  Teleph.  Co.  v.  Lincoln,  28:  221, 
117  N.  W.  284,  82  Neb.  59. 

Uniformity  and  equality. 

8.  A  provision  in  an  ordinance  impos- 
ing an  occupation  tax,  that  "the  sum  and 
amount  of  the  occupation  tax  or  taxes  on 
the  gross  receipts  required  to  be  paid  un- 
der existing  ordinances"  may  be  deducted 
from  the  amount  of  the  tax,  does  not  vio- 
late a  constitutional  provision  that  taxes 
must  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the 
body  imposing  the  same,  because  not  uni- 
form as  to  persons  or  property,  since  by 
its  operation  all  persons  engaged  in  the 
same  occupation  are  taxed  upon  the  same 
basis  and  in  the  same  manner.  Nebraska 
Teleph.  Co.  v.  Lincoln,  28:  221,  117  N.  W. 
284,  82  Neb.  59. 

9.  A  municipal  corporation  cannot  im- 
pose a  license  tax  on  automatic  vending 
machines  when  no  tax  is  placed  upon  mer- 
chants selling;  the  same  articles  as  are  sold 
by  the  machine,  without  its  aid,  where  no 
police  supervision  or  regulation  of  the  ma- 
chine is  necessary.  Seattle  v.  Dencker,  28: 
446,  108  Pac.  1086,  —  Wash.  — , 

Reasonableness. 

10.  Tlie  mere  right  to  be  a  corporation 
is  not  property  so  as  to  come  within  the 
operation  of  a  constitutional  provision  thnt 
all  property  shall  be  taxed  according  to  it- 
value,  and  declaring  that  the  word  "pn)p- 
erty"  shall  include  franchises.  Blackrock 
Copper  Min.  &  M.  Co.  v.  Tingey,  28:  255, 
98  Pac.  180,  34  Utah,  369.  (Annotate<l) 

11.  A  license  tax  on  corporations  is  not 
a  tax  on  their  franchises  in  the  sense  that 
the  word  is  used  in  the  Constitution,  de- 
claring them  to  be  property  and  requiring 
property  to  be  taxed  according  to  its  value, 
and  therefore  such  taxes  may  be  propor- 
tioned to  the  capital  involved,  at  least  where 
the  Constitution  also  authorizes  a  license 
tax  on  franchises.  Blackrock  Copper  Min. 
&  M.  Co.  V.  Tingey,  28:  255,  98  Pac  180,  34 
Utah,  369. 

Enforcement. 

12.  A  license  tax  upon  a  corporation, 
and  penalty  for  its  nonpayment,  may  be 
made  a  lien  upon  its  iangible  property. 
Blackrock  Copper  Min.  &  M.  Co.  v.  Tingey^ 
28:  255,  98  ?a<?.  180,  34  Utah,  369. 
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lilENS. 

Agreement  for  support  in  consideration 
of  conveyance  as  basis  for  equitable 
lien,  see  Cancelation  of  Instru- 
ments, 2. 

Of  execution,  see  Execution. 

Of  license  tax,  see  License,  12. 

Of  mortgage,  see  Mortgage. 

Of  vendor,  see  Vendor  and  Purchaser,  5. 

liiFE  inst;rance. 

See  Insurance. 

LIFE  TENANTS. 

Right  of  one  of  several  remaindermen 
to  compel  partition  during  life  es- 
tate, see  Partition. 

LIGHTNING. 

Explosion  caused  by,  killing  servant, 
see  Master  and  Servant,  5. 

LIGHTS. 

Negligence  in  lighting  bridge,  see 
Bridges,  2. 

LIMITATION   OF  ACTIONS. 

Adverse  possession,  see  Adverse  Posses- 
sion. 

Effect  of  appearance  by  nonresident 
after  limitation  period,  see  Ap- 
pearance, 1. 

Effect  of  injunction  as  requiring  debtor 
to  allow  limitations  to  run  upon 
its  causes  of  action,  see  Courts,  2. 

Contractual  limitation  of  time  for  ac- 
tion on  insurance  policy,  see  In- 
surance, 6. 

Time  for  adding  omitted  property  to 
tax  roll,  see  Taxes,  4. 

Estoppel  by,  see  Estoppel,  2. 

Laches. 

Effect  of  delay  in  enjoining  violation 
of  restrictive  covenants,  see  Cove- 
nants and  Conditions,  5. 

1.  One  cannot  be  prejudiced  by  delay  in 
instituting  a  suit  to  protect  his  rights  if  it 
is  due  to  the  influence  of  one  having  a  rec- 
ord interest  in  the  property  to  be  affected 
by  the  suit,  in  preventing  the  attorneys  of 
complainant  from  proceeding  with  the  liti- 
gation. Stewart  v.  Finkelstone,  28:  634,  92 
N.  E.  37,  206  Mass.  28. 

2.  The  rule  of  laches  does  not  apply 
to  prevent  the  proportionate  abatement  of 
the  purchase  money  for  deficiencies  in 
amount  as  to  land  purchased  at  a  judicial 
sale,  where  no  equities  have  intervened  and 
no  one  has  been  prejudiced  or  injured  by 
the  delay,  so  long  at  least  as  the  purchaser 
still  retains  in  his  hands,  unpaid,  sulTicient 
of  the  purchase  money  out  of  which  such 
abatement  can  be  made.  Singleton  v.  Cas- 
tleman,  28:  393,  68  S.  E.  34,  —  W.  Va.  — . 

When  statute  runs. 

3.  Where  one  practises  fraud  and  de- 
ceit upon  another,  thereby  indiicins:  accept- 
ance by  the  latter  of  property  in  settlement 

of  a  debt  much  greater  in  amount  than  the  |  tations  upon  a  mortjjat^e  debt  will  be  ar- 
value  of  the  property,  an  injury  is  done  to  rested  by  a  payment  by  the  mortgapror  be- 
property,  and  not  to  the  person,  and  the  fore  the  action  is  barred,  although  he  hr.s 
28  L.R.A.(N.S.)  84 


statute  of  limitations  in  reference  to  ac- 
tions for  injuries  to  property  applies.  Craw- 
ford V.  Crawford,  28:  353,  67  S.  E.  673,  — 
Ga.  — .  (Annotated) 

4.  The  cause  of  action  for  damages  re- 
sulting from  the  flooding  of  land  caused  by 
the  construction  over  a  stream  of  a  bridge 
with  insufficient  openinj^s  to  carry  the  vol- 
ume of  water  reasonably  to  be  expected  ac- 
crues at  the  time  of  the  floo&ing,  and  not 
at  the  time  of  the  construction  of  the 
bridge.  Broadway  Mfg.  Co.  v.  Leavenworth 
Terminal  R.  &  B.  Co.  28:  156,  106  Pac.  1034, 
81  ICan.  616. 

Interruption  of  statute ;  removal  of  bar. 

5.  Owners  of  property  against  which  a 
special  assessment  for  local  improvements  is 
directed  to  be  made  by  the  court  after  an 
attempted  levy  has  been  set  aside  cannot 
avoid  liability  thereon  on  the  ground  that 
the  limitation  period  has  run  since  the  first 
assessment  became  delinquent,  if  it  has  not 
run  since  the  court  ordered  the  new  assess- 
ment. Shaw  &  Kodgins  v.  Snohomish,  28: 
735,  104  Pac.  272,  55  Wash.  271. 

(Annotated) 

6.  Service  of  summons  in  ejectment  ar- 
rests tho  running  of  the  statute  of  limita- 
tions in  favor  of  a  defendant  who  claiins 
title  by  adverse  possession,  though  the  form 
of  action  is  subsequently  changed,  by 
amendment  of  plaintiff's  petition,  to  a  suit 
to  redeem  from  a  mortgage.  Butler  v. 
Smith,  28:  436,  120  N.  W.  1106,  84  Neb.  78. 

7.  In  case  process  is  served  by  publica- 
tion, the  action  is  not  commenced,  for  the 
purpose  of  determining  whether  or  not  it  is 
within  the  time  allowed  by  the  statute  of. 
limitations,  until  the  publication  is  com- 
pleted. Slater  v.  Roche,  28:  702,  126  N.  W. 
926,  —  Iowa,  — .  (Annotated) 

8.  An  action  to  subject  property  of  a 
nonresident  to  payment  of  a  judgment 
against  him  is,  for  the  purpose  of  determin- 
ing whether  or  not  it  is  within  the  time 
allowed  by  the  statute  of  limitations,  com- 
menced when  the  property  is  attached. 
Slater  v.  Roche,  28:  702,  126  N.  W.  925,  -^ 
Iowa,  — . 

9.  A  suit  is  commenced  when  the  writ 
is  filled  out  with  the  intention  of  having  it 
served.  Anderson  v.  ^tna  L.  Ins.  Co.  28: 
730,  74  Atl.  1051,  75  N.  II.  376. 

10.  Payment  of  interest  on  a  note  barred 
by  the  statute  of  limitations  revives  both 
the  note  and  a  mortgage  given  to  secure 
it,  so  far  as  affects  the  interest  of  the 
payors,  and  continues  the  mortgage  as  a 
valid  lien  superior  to  the  rights  of  subse- 
quent judgment  lien  holders,  under  a  stat- 
ute providing  that  in  any  case  founded  on 
contract,  where  a  payment  of  principal  01 
interest  has  been  made,  an  action  may  be 
brought  within  the  statutory  period  after 
such  pavment.  Clark  v.  Grant,  28:  519, 
109  Pac'  234,  —  Okla.  ■^. 

11.  The  running  of  the  statute  of  limi- 
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transferred  the  property  to  &  stranger, 
where,  under  the  statute,  a  payment  con- 
tinues and  keeps  alive  the  original  prom- 
ise. Kaiser  v.  Idleman,  28:  169,  108  Pac. 
193,  —  Or.  — .  (Annotated) 

12.  A  mortgage  is  embraced  by  a  stat- 
ute providing  that  whenever  any  payment 
shall  be  made  upon  any  existing  contract, 
whether  it  be  bill  of  exchange,  promissory 
note,  bond,  or  other  evidence  of  indebted- 
ness, the  limitation  shall  commence  from 
the  time  it  is  made.  Kaiser  v.  Idleman, 
28:  169,  108  Pac.  193,  —  Or.  — . 

lilMITATION  OF  LIABILITY. 

By  carrier,  see  Carriers,  12-14;  Duress; 

Trial,  9. 
By  telegraph  company,  see  Conflict  of 

Laws,  1;  Telegraphs,  3. 

lilVE  STOCK. 

Transportation  of,  see  Carriers,  12. 

LOCAL  IMPROVEMENTS. 

See  Public  Improvements. 

LOCATION. 

Of  mines,  see  Mines^  1,  2. 

LOGS  AND  LOGGING. 

The  placing  of  loose  logs  in  a  stream 
in  such  quantities  that  they  form  a  jam 
which  is  likely  to  be  broken  at  any  time 
by  the  rising  water,  without  taking  any 
precautions  to  prevent  injury  by  their  move- 
meiyt  to  persons  navigating  the  river,  or 
to  warn  them  of  danger,  may  be  found  to 
be  negligence  which  will  render  the  own- 
er of  the  logs  liable  for  the  death  of  one 
drowned  by  the  overturning  of  his  boat 
through  the  moving  of  the  logs.  Hender- 
son v.  Doniphan  Lumber  Co.  28:  144,  127 
S.  W.  45&,  —  Ark.  — .  (Annotated) 

MACHINERY. 

Failure  of  master  to  guard,  see  Mas- 
ter and  Servant,  6,  7,  20. 

Assumption  of  risk  of  injury  by,  see 
Master  and  Servant,  11. 

MALICIOUS  INJURY. 

Sufficiency  of  evidence  to  establish  of- 
fense of,  see  Evidence,  55. 

Indictment  for,  see  Indictment  and  In- 
formation. 

To  constitute  a  "wound"  within  the 
meaning  of  W.  Va.  Code  1906,  chap.  144, 
§  9,  regarding  the  malicious  or  felonious 
wounding  of  another,  an  injury  must  have 
been  inflicted  with  a  weapon  other  than 
any  of  those  with  which  the  human  body 
is  provided  by  nature,  and  must  include  a 
complete  parting  or  solution  of  the  exter- 
nal or  internal  skin.  State  v.  Gibson,  28: 
965,  68  S.  E.  295,  —  W.  Va.  — . 

MALICIOUS  PROSECUTION. 

One  in  possession  of  chattels  with- 
out title  cannot  maintain  an  action  for  dam- 
ages for  malicious  prosecution  against  one 
who  wrongfully  institutes  a  replevin  action 
28  L.R.A.(N.S.') 


I  against  him  for  them.     Powers  ▼.  Hou«r!i- 
ton,  28:  330,  123  N.  W.  1108,  159  Mich.  .372 

(Annotated) 

MALPRACTICE. 

Evidence   in   action   for,    see    Evidence, 

44,  45. 
In  general,  see  Physicians  and  Surgeons 

MANDAMUS. 

Necessary  parties  defendant  to  manda- 
mus  proceeding,   see   Parties.  2. 

To  mayor. 

1.  A  mayor  having  statutory  author- 
ity to  suspend  for  cause  the  chief  of  the 
fire  department  and  communicate  the  fact;» 
to  the  board  of  fire  commissioners,  who 
shall  proceed  to  consider  the  desirability 
of  his  removal  from  office,  cannot  be  com- 
pelled by  mandamus  at  the  suit  of  a  tax- 
payer to  exercise  the  power  of  suspension 
because  of  charges  of  dishonesty  again:»t 
such  chief,  where  he  has  investigated  th- 
charges,  and  determined  that  they  were  not 
sufHcient  to  require  suspension  of  the  of- 
ficial. State  ex  rel.  Davorn  v.  Rose,  28: 
194,  122  N.  W.  751,  140  Wis.  360. 

(Annotated' 

2.  A  mayor  having  all  the  powers  of  a 
chief  executive  cannot  be  compelled  by  man- 
damus at  the  suit  of  a  taxpayer  to  remove 
from  office  the  chief  engineer  of  the  fire  de- 
partment for  dishonesty  and  perjury,  m-p- 
appropriation  of  public  property,  and  th' 
use  of  offices  at  his  command  to  pay  per- 
sonal debts.  State  ex  rel.  Davem  v.  Rose, 
28:  194,  122  N.  W.  751,  140  Wis.  360. 

3.  Mandamus  will  not  lie  to  compel  the 
mayor  of  a  city  to  enforce  the  Sunday  clos- 
ing law  against  a  saloon  keeper.  People 
ex  rel.  Bartlett  v.  Busse,  28:  246,  87  N.  K. 
840,  238  111.  593.  (Annotate J 

To  compel  assessment  or  levy  of  tax. 

4.  Mandamus  lies  to  compel  a  countj 
clerk  to  enter  upon  the  tax  rolls  taxable 
personal  property  omitted  from  the  asse:^- 
sor's  returns,  as  required  by  a  statute  pri>- 
viding  for  the  entering  of  personal  prop- 
erty subject  to  taxation  which  has  not  been 
listed  by  the  owner  or  returned  by  the  as- 
sessor, where  such  officer  admits  the  exist- 
ence and  value  of  the  property,  but  dccline-s 
to  correct  the  assessment  and  enter  it  upon 
the  tax  rolls,  because  of  the  contention  that 
the  property  is  not  taxable,  and  because  be 
is  in  doubt  as  to  his  power  in  the  prem- 
ises. State  ex  rel.  Taggart  v.  Holcomb,  28: 
251,  106  Pac.  1030,  81  Kan.  879. 

To  corporations. 

Necessary  parties  defendant  in  manda- 
mus to  street  railway  company,  soe 
Parties,  2. 

5.  Under  a  statute  requiring  railroad 
companies  to  make  reasonable  provision  for 
the  transportation  of  coal  and  coke  offered 
them  for  shipment  by  operators  and  manu- 
facturers along  their  lines,  a  carrier  may 
be  compelled  by  mandamus  to  construct  an  J 
operate  upon  its  right  of  way  a  side  track 
and   switch,   where   the   facts  and   circum- 
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stances  show  the  necessity  therefor.  State 
ex  rel.  Mt.  Hope  Coal  Co.  v.  White  Oak  R. 
Co.  28:  10x3,  64  S.  E.  630,  65  W.  Va.  15. 

Procedure. 

6.  An  alternative  writ  of  mandamus, 
though  regarded  as  a  pleading,  is  the  writ 
of  the  court,  and  when  the  substantive  mat- 
ter thereof  is  sufficient  to  justify  a  part, 
but  not  all,  that  is  commanded  by  the 
writ,  the  appellate  court  may,  in  a  case  of 
original  jurisdiction,  so  amend  the  alterna- 
tive writ  as  to  make  it  conform  to  the  man- 
date of  the  peremptory  writ  awarded. 
State  ex  rel.  Mt.  Hope  Coal  Co.  v.  White 
Oak  R.  Co.  28;  1013,  64  S.  E.  630,  65  W.  Va. 
16. 

7.  Recitals  in  an  alternative  writ  of 
mandamus  by  a  coal  operator  commanding  a 
railroad  company,  as  required  by  W.  Va. 
Code  1906,  §  2364,  to  nfake  "reasonable  pro- 
vision" for  the  transportation  of  coal  of- 
fered it  for  shipment,  showing  that  the 
things  commanded  by  the  writ  are  sub- 
stantially those  which  in  prior  negotia- 
tions between  the  parties  the  carrier  had 
regarded  as  reasonable  and  proper,  will  be 
regarded,  on  a  motion  to  quasli,  as  show- 
ing the  reasonableness  of  the  demand  and 
as  making  a  prima  facie  case  for  the  coal 
operator.  State  ex  rel.  Mt.  Hope  Coal  Co. 
V.  White  Oak  R.  Co.  28:  1013,  64  S.  E.  630, 
65  W.  Va.  15. 

8.  Provisions  which  a  railroad  company 
had  determined,  before  the  issuance  of  an 
alternative  writ  of  mandamus  to  compel  it 
to  make  reasonable  provision  for  the  trans- 
portation of  coal  offered  it  for  shipment, 
were  proper,  will  on  final  hearing  be  as- 
sumed to  be  such  as  may  reasonably  be 
required  of  the  carrier,  at  leas»t  where  a 
different  showing  has  not  been  made.  State 
ex  rel.  Mt.  Hope  Coal  Co.  v.  White  Oak 
R.  Co.  28:  1013,  64  S.  K.  630,  «6  W.  Va. 
16. 

MANDATORY  INJUNCTION. 

See  Injunction,  1,  2, 

BfANSIiAUGHTER. 

See  Homicide. 


MANTJFACTUREIIS. 

Taxation    of    finished   product   of,    see 
Taxes,  2. 


MARRIAGE. 

Conflict  of  laws  as  to,  see  Conflict  of 

Laws,  2. 
Divorce  or  separation,  see  Divorce  and 

Separation. 


MARRIED  WOMAN. 

See  Husband  and  Wife. 


MASSES. 

Bequests  for,  see  Charities,  1,  3,  4. 

as  L.R.A.(N.S,) 


MASTER  AND  SERVANT. 

Presumption  of  negligence  from  injury 
to  employee,  see  Evidence,  14-17. 

Wages. 

Statute  regulating  assignments  of 
wages  or  salaries,  see  Constitu- 
tional Law,  2,  7. 

Agreement  by  third  party  to  pay  wages 
of  employee,  see  Contracts,  28. 

Right  of  discharged  employee  to  re- 
recover  for  wages  for  whole  con- 
tract  period,   see   Assumpsit,   1. 

Amendment  of  declaration  in  action  for 
wages,  see  Pleading,  2. 

1.  A  servant  employed  by  the  month 
can  recover  no  compensation  for  the  time 
during  which  he  was  prevented  from  per- 
forming services  by  sickness.  MacFarlane  v. 
Allan-PfeifTer  Chemical  Co.  28:  314,  109  Pac. 
604,  —  Wash.  — .  (Annotated) 

Notice  of  injury. 

Notice  to  city  of  injury  to  municipal 
employee  on  highway,  see  Munici- 
pal Corporations,  5. 

.2.  The  taking,  by  a  railroad  claim 
agent,  of  a  written  statement  from  an  em- 
ployee injured  by  the  derailment  of  his  en- 
gine, regarding  the  time,  place,  manner,  and 
cause  of  the  derailment,  and  the  nature  and 
extent  of  the  injuries,  within  three  weeks 
after  the  happening  thereof,  constitutes  a 
waiver  by  the  company  of  a  clause  in  the 
injured  person's  contract  of  employment, 
providing  that  notice  of  a  claim  for  an  in- 
jury must  be  given  within  thirty  days  of 
the  happening  thereof,  notwithstanding  the 
statement  did  not  state  the  amount  of  the 
claim  for  the  injury,  as  required  by  the 
contract.  Smith  v.  Chicago,  R.  I.  &  P.  R.  Co. 
28:  1 255,  107  Pac.  635,  82  Kan.  136. 

3.  Failure  of  the  employer  to  receive 
the  notice  is  immaterial  where  a  statute 
providing  for  service  of  notice  of  injury  for 
which  the  master  is  to  be  held  liable  states 
that  it  may  be  served  by  post,  by  letter 
addressed  to  the  person  on  whom  it  is  to 
be  served.  Hurley  v.  Olcott,  28:  238,  91  N. 
E.  270,  198  N.  Y.  132.  (Annotated) 

Dnty  as  to  place  and  appliances  gener- 
ally. 

Review  on  appeal  of  verdict  as  to  dan- 
gerous condition  of  place  of  work, 
see   Appeal  and   Error,   16. 

Presumption  as  to  cause  of  death  of 
servant,  see  Evidence,  13. 

Presumption  of  negligence  from  fail- 
ure of  safety  device  to  work,  see 
Evidence,   14. 

Presumption  of  negligence  from  fall  of 
scaffold,  see  Evidence,  17. 

Presumption  of  negli«;ence  from  death 
of  employee,  see  Evidence,  16. 

Sufficiency  of  evidence  to  show  negli- 
gence of  master,  see  Evidence,  61, 
52. 

Proximate  cause  of  injury  to  servant, 
see  Proximate  Cause,  3. 

Master's  negligence  as  question  for  jury, 
see  Trial,  7. 

See  also  infra,  24-2Q, 
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4.  The  negligence  of  a  master  in  stor- 
ing dynamite  in  dangerous  quantities  in  a 
room  provided  for  the  use  of  workmen  is 
not  negatived  by  the  fact  that  an  explosion 
is  an  unusual  and  extraordinary  occur- 
rence. Brown  v.  West  Riverside  Coal  CJo. 
28:  ia6o,  120  N.  W.  732,  —  Iowa,  — . 

6.  A  master  who  negligently  stores 
high  explosives  in  a  room  provided  for  the 
use  of  workmen  in  storing  tools  and  cloth- 
ing and  seeking  shelter  from  storms  cannot 
escape  liability  for  the  death  of  a  workman 
killed  by  an  explosion,  by  the  fact  that  it 
was  caused  by  lightning.  Brown  v.  West 
Riverside  Coal  Co.  28:  1260,  120  N.  W.  732, 
—  Iowa,  — . 

6.  Failure  of  an  employee  to  replace 
the^  guard  to  an  emery  wheel  which  he  has 
removed  in  the  performance  of  his  duties 
constitutes  negligence  per  se  upon  the  part 
of  a  master,  under  a  statute  requiring  the 
guarding  of  machinery  where  practicable,  as 
the' statute  in  such  case  adopts  the  rule  of 
absolute  duty.  Davidson  v.  Flour  City  Or- 
namental I.  Works,  28:  332,  119  N.  W.  483, 
107  Minn.  17. 

7.  Emery  wheels  are  included  within 
the  machinery  required  to  be  guarded  by 
Minn.  Rev.  Laws  1905,  §  1813,  providing 
that  all  saws,  planes,  set  screws,  drums, 
''and  machinery,"  as  far  as  practicable, 
shall  be  guarded.  Davidson  v.  Flour  City 
Ornamental  I.  Works,  28:  332,  119  N.  W. 
483,  107  Minn.  17. 

Inspection. 

Question  for  jury  as  to  master's  neg- 
ligence in  failing  to  inspect,  see 
Trial,  11. 

See  also  infra,  25. 

8.  Making  tests  only  at  intervals  of 
two  or  three  weeks  to  determine  whether 
or  not  a  device  installed  to  stop  machinery 
when  employees  become  caught  in  it  is 
in  working  order  may  be  found  to  be  neg- 
ligent, where  it  is  of  delicate  construction, 
and  tests  made  have  frequently  shown  it 
to  be  out  of  order.  Scheurer  v.  Banner 
Rubber  Co.  28:  1207,  126  S.  W.  1037,  227 
Mo.  347. 

9.  A  mine  owner  owes  the  duty  to  his 
servants  who  are  working  on  a  slope  in 
the  mine  to  inspect  batteries  or  dams  which 
are  erected  to  prevent  loosened  materials 
from  rolling  down  on  them,  to  see  that  they 
are  reasonably  safe.  McKenzie  v.'  North 
Coast  Colliery  Co.  28:  1244,  104  Pac.  801, 
65  Wash.  495. 

Assumption  of  risk. 

As  question  for  jury,  see  Trial,  8. 

10.  A  servant  who  assumes  the  rislT  of 
getting  his  hand  caught  in  the  machine  at 
which  he  is  required  to  work  may  hold  his 
master  liable  for  aggravation  of  his' injury 
by  failure  of  a  device  installed  to  stop  the 
machine  in  case  of  such  accident  to  work, 
so  that  his  arm  is  drawn  into  the  machine 
and  crushed.  Scheurer  v.  Banner  Rubber 
Co.  28:  1207,  126  S.  W.  1037,  227  Mo.  347. 

11.  An   employee   does    not   assume    the 
Z$  I,.R,A.(N.S,) 


risk  of  a  device  installed  by  his  mastor  to 
lessen  the  risk  of  injury  from  the  machinery 
at  which  he  is  required  to  work  being  per- 
mitted by  the  employer  to  pet  out  01  or- 
der, unless  he  himself  has  notice  of  the  Uct 
that  it  is  so  out  of  order.  Scheurer  v. 
Banner  Rubber  Co.  28:  1207,  126  S.  \V.  Iu37, 
227   Mo.   347. 

12.  A  miner  working  on  a  slope  does  not 
assume  the  risk  of  injury  from  the  uiisutV 
condition  of  a  battery  or  dam  maintninci 
above  him  to  keep  loosened  materials  from 
rolling  upon  him,  where  such  condition  coulJ 
only  be  discovered  by  examination,  since 
the  duty  to  maintain  it  in  a  safe  condition 
is  upon  the  master.  McKenzie  v.  North 
Coast  Colliery  Co.  28:  1244,  104  Pac  8f)l, 
65  Wash.  495. 

13.  A  servant  does  not  assume  the  risk 
of  injury  from  the  negligence  of  his  mas- 
ter merely  because  he  could  have  discov* 
ered  and  avoided  it  by  the  exercise  of  or- 
dinary care;  his  assumption  of  such  risk 
depending  upon  his  actually  being  aware 
of  and  appreciating  the  danger.  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Birch,  28:  1250,  117  S. 
W.  243,  89  Ark.  424. 

14.  A  railroad  engineer  does  not  assume 
the  risk  of  injury  from  driving  his  engine 
over  defective  ties  and  rails,  which  are  in 
place,  and  of  which  defects  he  has  no  kno\^l- 
edge  and  no  opportunity  of  knowing  ex- 
cept such  as  comes  from  so  operating  his 
engine  thereover,  where  such  defects  havi' 
existed  for  such  a  length  of  time  that  the 
railway  company  is  bound  to  have  notio^' 
thereof.  Smith  v.  Chicago,  R.  I.  &  P.  R.  Co. 
28:  1255,  107  Pac.  635,  82  Kan.  136. 

15.  A  miner  does  not  assume  the  risk 
of  the  unsafe  timbering  of  the  mine,  al- 
though the  timbers  are  set  by  the  miners 
themselves,  where  it  is  done  under  the  su- 
pervision of  the  boss  and  they  are  pai<l 
extra  for  such  work.  McKenzie  v.  North 
Coast  Colliery  Co.  28:  1244,  104  Pac.  801, 
55  Wash.  495. 

Contributory  negligence. 

16.  The  employer  of  a  miner  engase-l 
in  cutting  into  a  seam  of  coal,  whose  em- 
ployment requires  him  to  see  that  prop^ 
are  placed  as  fast  as  needed,  is  not  liable 
for  the  miner's  death,  due  to  his  failure  t> 
prop  the  roof  soon  enough,  so  that  it  falU 
upon  and  kills  him.  Smith  v.  North  Jel- 
lico  Coal  Co.  28:  1266,  114  S.  W.  785, 131  Kv. 
196. 

Fellow  servants  and  their  negligence. 

Presumption  of  negligence  of  coserv- 
ant,  see  Evidence,  15. 

Sufficiency  of  evidence  to  show  negli- 
gence of  coservant,  see  Evidence,  50. 

See   also  supra,   15. 

17.  That  a  battery  or  dam  in  a  mine  to 
prevent  loosened  material  from  rolling  d«>\\n 
a  slope  upon  miners  working  below  va« 
erected  by  the  miners  themselves  docs  n  »• 
relieve  the  master  from  liability  to  one 
of  them  who  is  injured  by  its  insufficiency, 
where  he  had  no  part   in  its  construction. 
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HcKenzie  v.  North  Coast  Colliery  Co.  a8: 
1244,  104  Pac.  801,  55  Wash.  495. 

18.  The  act  of  a  repair  gang  on  a  rail- 
road in  removing  a  hand  car  from  the  track 
to  permit  a  train  to  pass  is  connected  with 
the  operation  of  the  road,  -within  the  mean- 
ing of  a  statute  abolishing  the  fellow-sery- 
ant  rule  in  case  of  accidents  connected  with 
such  operation.  Cahill  y.  Illinois  C.  R.  Co. 
28:  I02I,  126  N.  W.  331,  —  Iowa,  — . 

IVlio  are  fellow  servants. 

19.  A  domestic  servant  of  mature  age 
and  the  fourteen-year-old  son  of  her  em- 
ployer, who  is  also  engaged  in  performing 
ordiniiry  domestic  services  in  the  absence  of 
the  father,  but  pursuant  to  his  general  di- 
rections, are  fellow  servants,  where  nei- 
ther are  in  any  manner  under  the  control 
or  direction  of  the  other,  so  as  to  preclude 
recovery  of  damages  by  the  domestic  from 
the  employer  for  personal  injuries  caused 
by  the  son's  negligence.  Waxham  v.  Fink, 
28:  367,  126  N.  W.  145,  86  Neb.  180. 

20.  A  servant  who,  in  the  course  of  his 
duties  in  operating  an  emery  wheel,  is  re- 
quired to  remove  the  guard  thereto  and 
change  wheels,  is  not  a  fellow  servant  of  a 
coemployee  who  is  injured  by  the  bursting 
of  the  wheel  while  being  operated  with  the 
guard  oflf,  the  operator  having  neglected  to 
replace  it  after  having  changed  the  wheels, 
since  the  statutory  duty  to  guard  such  a 
wheel  is  a  continuing,  nonassignable  one 
which  cannot  be  discharged  by  merely  fur- 
nish'ng  suitable  guards  and  exercising  rea- 
sonable care  in  the  selection  of  an  opera- 
tor. Davidson  v.  Flour  City  Ornamental  I. 
Works,  28:  332,  119. N.  W.  483,  107  Minn.  17. 

liiabllity  of  master  for  acts  of  servant 
or  Independent  contractor. 

Question  for  jury  as  to  whether  inspec- 
tion of  appliances  erected  by  inde- 
pendent    contractor     would      have 
revealed  defects,  see  Trial,  11. 
21.  A  watchman   is  guilty  of  wanton- 
ness which  will  render  his  master  liable  for 
the  consequences  of  his  act,  in  firing  in  the 
night   at   a    technica^l    trespasser   upon    the 
master's    property,    who     is    retreating    to 
avoid  arrest  or  assault,  although  he  did  not 
intend   to   hit   him,    but    only    to   halt   or 
frighten  him.     Conchin  v.  El  Paso  &  S.  W. 
R.  Co.  28:  88,  108  Pac.  260,  —  Ariz.  — . 

( Annotated ) 

22.  A  technical  trespasser  on  the  prop- 
erty of  a  railroad  company  is  not  guilty  of 
contributory  negligence  in  running  when 
told  by  a  watchman  to  stop,  which  will  pre- 
vent his  holding  the  railroad  company  liable 
for  the  injurv  in  case  he  is  hit  by  a  bullet. 
Conchin  v.  El  Paso  &  S.  W.  R.  Co.  28:  88, 
108  Pac.  260,  —  Ariz.  — . 

23.  A  person  employed  to  watch  prem- 
ises and  turn  over  to  a  police  officer  any 
person  whom  he  believes  to  be  committing  a 
crime  against  the  property  acts  within  the 
scope  of  his  employment  in  firing  at  a  flee- 
ing trespasser  to  compel  him  to  halt. 
Conchin  v.  El  Paso  &  S.  W.  R.  Co.  28:  88, 
108  Pac.  260,  —  Ariz.  — . 
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24.  A  master  cannot  delegate  to  an  inde- 
pendent contractor  power  to  exercise  the 
care  to  make  devices  safe  for  servants  which 
the  law  imposes  upon  him  as  a  personal 
obligation.  Winslow  v.  Commercial  Bldg. 
Co.  28:  563",  124  N.  W.  320,  —  Iowa,  —. 

25.  A  mere  superficial  inspection,  by 
the  owner  of  a  building,  of  a  fire  escape 
placed  on  the  building  by  an  independent 
contractor,  is  not  sufficient  per  ae  to  relieve 
him  from  liability  for  injury  to  a  servant 
who,  in  attempting  to  use  the  device,  is  in- 
jured by  its  fall  because  the  fastenings  are 
let  into  the  wall  just  far  enough  to  hold  it 
in  place  until  it  has  passed  inspection. 
Winslow  V.  Commercial  Bldg.  Co.  28:  563, 
124  N.  W.  320,  —  Iowa,  — . 

26.  The  owner  of  a  building  cannot  avoid 
liability  for  injury  to  his  servant  through 
the  fall,  because  of  improper  fastenings,  of 
a  fire  escape  upon  which  he  was  employed 
in  the  performance  of  his  duties,  merely  be- 
cause it  was  erected  by  an  independent  con- 
tractor selected  with  due  care.  Winslow  v. 
Commercial  Bldg.  Co.  28: 563,  124  N.  W. 
320,  —  Iowa,  — . 


MATERIAIilTT. 

Of  evidence,  see  Evidence,  39-48. 


MATURITY. 

Of    contract    for   enforcement  against 
bankrupt  estate,  see  Bankruptcy,  5. 
Of  note,  see  Bills  and  Notes,  3,  4. 


MAXIMS. 

1.  A  court  of  equity,  having  acquired 
jurisdiction  of  the  property,  will  do  com- 
plete justice  as  between  the  parties  interest- 
ed therein.  Murray  v.  O'Brien,  28:  998,  105 
Pac.  840,  66  Wash.  361. 

2.  Caveat  emptor.  Singleton  v.  Castle- 
man,  28:  393,  68  S.  E.  34,  —  W.  Va.— . 

3.  Qui  facit  per  alium,  facit  per  se. 
State  v.  Lvnch,  28:  334,  90  N.  E.  936,  81 
Ohio  St.  336. 

4.  Res  ipsa  loquitur.  Robinson  v.  Con- 
solidated GaK  Co.  28:  586,  86  N.  E.  805,  194 
N.  Y.  37;  Johns  v.  Pennsylvania  R.  Co.  28: 
591,  75  Atl.  408,  226  Pa.  319;  Dail  v.  Tay- 
lor, 28:  949,  66  S.  E.  135,  151  N.  C.  284. 

6.  The  letter  killeth,  while  the  spirit 
keepeth  alive.  State  ex  rel.  Minneapolis  v. 
St.  Paul,  M.  &  M.  R,  Co.  28:  298,  108  N.  W. 
261,  98  Minn.  380. 

MAYOR. 

Mandamus  to,  see  Mandamus,  1-3. 

MEDIGINS. 

'See  Physicians  and  Surgeons. 


MEMORANDUM. 

Required  by  statute  of  fraud,  see  Con- 
tracts, 13,  16. 
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MERITS. 

Right  of  appellate  court  to  pass  upon, 
see  Appeal  and  Error,  10. 

MESNE  PROFITS. 

Retaining  jurisdiction  to  settle  amount 
of  allowance  for,  see  Equitj,  6. 

MIXES. 

Injunction  to  compel  municipality  to 
extinguish  fire  in  mine,  see  In- 
junction, 1. 

Master's  duty  as  to  inspection,  see 
Master  and  Servant,  9. 

Assumption  of  risk  by  employees  in,  see 
Master  and  Servant,  12,  15. 

Contributory  negligence  of  servant  in- 
jured in,  see  Master  and  Servant, 
16. 

On  public  lands. 

1.  A  mineral  location  claim  the  exterior 
boundaries  of  which  include  such  an  un- 
reasonably excessive  area  that  such  bound- 
ary lines  cannot  be  said  to  impart  notice  to 
ii  pr()S])oct')r  of  a  mineral  location  or  dis- 
covery within  the  reasonable  distance  of  a 
lawful  claim  as  located  under  the  statute 
pertaining  thereto,  is  void,  since  it  will  be 
deemed  that  the  boundaries  thereof  have 
never  been  marked  and  established  as  re- 
quired by  law.  NichoUs  v.  Lewis  &  Clark 
Min.  Co.  28:  1029,  109  Pac.  846,  —  Idaho, 

2.  A  mineral  location  embracing  an 
area  equal  to  more  than  two  and  one  third 
full  claims  as  defined  by  statute,  on  which 
there  was  no  location  notice  posted,  and  as 
to  which  the  discovery  cuts,  if  any,  were 
very  indistinct  at  the  time  of  the  subse- 
quent location  of  another  claim,  which  is 
alleged  to  be  adverse  thereto,  is  fraudulent 
and  void  as  to  the  latter  claim,  where  the 
latter  was  located  in  good  faith,  and  it  ap- 
pears that,  after  learning  of  the  excessive 
area  of  the  first  claim,  the  locator  thereof 
made  no  effort  to  readjust  his  boundaries 
until  after  the  filing  of  the  adverse  suit,  be- 
fore which  time  he  had  knowingly  permit- 
ted the  locator  of  the  second  claim  to  de- 
velop it  to  an  extent  claimed  sufiicient  to 
entitle  it  to  a  United  States  patent,  and 
that,  when  a  readjustment  was  made,  the 
boundaries  were  so  swung  as  to  include  the 
discovery  shaft  on  the  second  claim,  in 
which  position  they  did  not  correspond  with 
the  calls  of  the  location  notice  of  the 
original  claim.  Nicholls  v.  Lewis  &  Clark 
Min.  Co.  28:  1029,  109  Pac.  846,  —  Idaho, 

On.  private  lands. 

Cancelation  of  lease,  see  Cancelation  of 

Instruments,  1. 
Carrier's  duty  as  to  transportation  of 

coal    and    coke,    see    Carriers,    9; 

Constitutional  Law,  6;  Mandamus, 

5,  7,  8. 

3.  An  estate  vested  in  the  lessee  under 
a  lease  for  oil  and  gas  which  is  for  five 
years  and  as  long  thereafter  as  oil  or  gas, 
or  either  of  them,  is  produced  by  the  lessee, 
28  L.R.A.(N.S.) 


which  term  is  not  limited  by  any  reqaire- 
ment  that  oil  or  gas  must  be  found  in  pay- 
ing quantities,  when  a  well  producing  gzs 
is  drilled,  and  the  lessee,  in  good  faith, 
elects  to  consider  it  in  paying  quantities. 
McGraw  Oil  &  G.  Co.  v.  Kennedy,  28:  959,  &i 
S.  E.  10^7,  65  W.  Va.  695. 

4.  A  lessor  ia  not  authorized  to  forfeit 
a  lease  for  oil  and  gas  which  is  for  five 
years  and  as  long  thereafter  aa  oil  or  gas, 
or  either  of  them,  is  produced  by  the  lesaee, 
by  the  fact  that  the  product  of  a  producing 
gas  well  has  not  been  marketed,  where  the 
lessee  is  willing  to  pay  the  stipulated  rental 
for  the  well.  McGraw  Oil  &.  G.  Co.  v. 
Kennedy,  28:  959,  64  S.  E.  1027,  65  W.  Va. 
595. 

6.  A  lessor  cannot  forfeit  a  lease  for 
oil  and  gas  which  is  for  five  years  and  as 
long  thereafter  as  oil  or  gas,  or  either  of 
them,  is  produced  by  the  lessee,  because  he 
thinks  the  gas  is  not  being  produced  in  pay- 
ing quantities,  where  the  lessee  claims  that 
it  is,  and  is  willing  to  pay  the  stipulated 
rental,  as  it  is  for  the  lessee  to  sav  whether 
the  gas  is  produced  in  paying  qu.'rntities, 
conditioned  only  on  his  acting  in  good  faith. 
McGraw  Oil  &  G.  Co.  v.  Kennedy,  28:  959, 
64  S.  E.  1027,  65  W.  Va,  595. 

MINORS. 

See  Infants. 

MISTAKE. 

As  basis  of  equity  jurisdiction,  see 
Equity,  2. 

MONEY  IN  COURT. 

Right  of  one  paying  amount  of  mort- 
gage into  court  to  subrogation,  see 
Subrogation. 

MORTGAGE. 

Right  of  mortgagee  to  enjoin  violation 
of  building  restriction,  see  Cove- 
nants and  Conditions,  7. 

Effect  of  one  spouse  joining  in  exe- 
cution of  other's  mortgage  to  con- 
vey former's  separate  property  in- 
cluded in  the  instrumeivt*  see 
Estoppel,  6. 

Effect  of  payment  of  interest  on  barred 
note  to  revive  mortgage  securing  it, 
see  Limitation  of  Actions,  10. 

Effect  of  payment  to  interrupt  running 
of  limitations,  see  Limitation  of 
Actions,  11,  12. 

Effect  of  changing  form  of  action  from 
ejectment  to  suit  to  redeem  from 
mortgage  on  running  of  limi- 
tations, see  Limitation  of  Actions, 
6. 

Joinder  of  mortgagor  and  mortgagee  to 
enjoin  violation  of  covenant,  see 
Parties,  1. 

Record  of,  see  Records  and  Recording 
Laws. 

Service  of  process  on  nonresident  de- 
fendant, see  Writ  and  Process,  2. 
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Tender. 

Subrogation  of  one  paying  amount  of, 
into  court,  see  Subrogation. 

Exacting  payment  of  interest  for  full 
term  upon  payment  before  ma- 
turity, see  Usury,  1. 

1.  The  owner  of  a  half  interest  in  a 
parcel  of  real  estate  has  a  right  to  tender 
the  amount  due  on  a  mortgage  on  the  other 
half  interest,  and  be  subrogated  to  the 
rights  of  the  mortgagee,  and  intervene  in 
tlie  foreclosure  suit.  Murray  v.  O'Brien, 
28:  998,  105  Pac.  840,  56  Wash.  361. 

2.  The  holder  of  a  mortgage  on  a  half 
interest  in  a  parcel  of  real  estate  cannot 
refuse  a  tender  by  the  owner  of  the  other 
half  interest,  on  the  ground  that  he  is  at- 
tempting to  gain  an  advantage  over  his  co- 
owner.  Murray  v.  O'Brien,  28: 998,  105 
Pac.  840,  56  Wash.  361. 

3.  A  mortgagee  cannot  reject  a  tender 
of  the  amount  due  on  the  mortgage,  because 
of  objections  to  the  source  from  which  the 
money  comes.  Murray  v.  O'Brien,  28:  998, 
105  Pac.  840,  56  Wash.  361. 

4.  The  lien  of  a  mortgage  cannot  be  dis- 
charged by  a  tender  of  the  amount  due 
thereon  out  of  court  pending  an  action  to 
foreclose  the  mortgage.  Murray  v.  O'Brien, 
28:  998,  105  Pac.  840,  56  Wash.  361. 

5.  A  tender  out  of  court  of  the  amount 
due  on  a  mortgage  in  process  of  foreclosure 
will  not  be  permitted  to  destroy  the  lien 
of  the  mortgage  as  a  basis  for  affirmative 
relief  by  removal  from  the  record  as  a  cloud 
on  title,  without  actual  payment  of  the 
amount  due.  Murray  v.  O'Brien,  28:  998, 
105  Pac.  840,  56  Wash.  361. 

6.  One  who  refuses  an  unqualified  ten- 
der of  the  amount  due  on  a  mortgage,  be- 
lieving it  to  be  to  his  advantage  to  do  so, 
will  not  be  allowed  interest  on  the  debt 
after  the  date  of  the  tender.  Murray  v. 
O'Brien,  28:998,  105  Pac.  840,  56  Wash.  361. 

Sale;  confirmation. 

8.  The  confirmation  of  a  sale  under  a 
power  contained  in  a  mortgage  does  not 
so  far  devest  the  interest  of  the  mortgagor 
as  to  deprive  him  of  the  right  to  except 
to  the  confirmation  of  a  resale  in  case  the 
first  bidder  defaults,  and  the  property  is 
resold  at  his  risk  at  an  amount  considerably 
less  than  the  first  bid.  Werner  v.  Clark, 
28:  94,  71  Atl.  306,  108  Md.  627. 

MOTIONS  AND  ORDERS. 

Raising  question  for  consideration  on 
appeal  by  motion,  see  Appeal  and 
Error,  5. 

Error  in  entertaining  motion  to  strike 
out  separate  defense,  see  Appeal 
and  Error,  20. 

Certiorari  to  review  order  of  inspec- 
tion, see  Certiorari. 

Waiver  of  right  to  jury  trial  by 
motions  for  directed  verdict,  see 
Jury,  1. 

Motion  for  new  trial,  see  New  Trial,  2. 

The   suggestion  in  a  motion   to   in- 
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struct  the  jury  to  find  a  verdict  for  de- 
fendant, that  "the  facts  proven  are  not  suf- 
ficient to  entitle  the  plaintiff  as  matter  of 
law  to  recover,"  is  equivalent  to  assigning 
that  the  evidence  is  insufficient  to  justify  a 
verdict  for  plaintiff,  so  as  to  render  a  de- 
nial of  the  motion  error  in  case  the  evidence 
was  insufficient.  Waxham  v.  Fink,  28:  367, 
125  N.  W.  146,  86  Neb.  180. 

MOTIVE. 

Evidence  to  show  motive  of  a  con- 
ductor in  ejecting  passenger,  see 
Evidence,  41. 

MUIiTIFIilCITY  OF  SUITS. 

Jurisdiction  of  equity  to  avoid,  see 
Equity,  3,  4. 

MUNICIPAIi  CORPORATIONS. 

Acceptance  of  warrant  in  payment  for 
public  work  as  accord  and  satis- 
faction, see  Accord  and  Satis- 
faction. 

Permitting  resident  tax  payers  to 
serve  on  jury  in  action  against 
city,  see  Appeal  and  Error,  30; 
Jury,  2. 

Authorizing  obstruction  of  sidewalk, 
see  Equity,  1. 

Estoppel  of,  see  Estoppel,  1. 

Power  to  permit  obstruction  of  side- 
walk, see  Highways,  1,  2. 

Injunction  to  compel  municipality  to 
extinguish  fire  in  mine,  see  In- 
junction, 1. 

Mandamus  to  municipal  officers,  see 
Mandamus,  1-4. 

Duty  of  o<unicipal  officer  to  declare 
reason  for  suspending  or  not  sus- 
pending subordinate,  see  Officers. 

A18  necessary  party  defendant  in  man- 
damus proceeding,  see  Parties,  2. 

Sufficiency  of  pleading  as  to  notice  of 
claim,  see  Pleading,  6. 

Ordinances. 

Failure  to  secure  passage  of  ordinance 
within  time  agreed  as  defense  to 
action  for  breach  of  building  con- 
tract, see  Contracts,  31. 

Death  inflicted  while  violating  mu- 
nicipal ordinance,  see  Homicide,  1. 

1.  A  clause  providing  for  the  exaction 
of  a  percentage  of  the  gross  earnings  of  its 
business,  in  a  municipal  ordinance  grant- 
ing a  franchise  to  a  telephone  company,  is 
legislative  in  its  character  and  subject  to 
repeal.  Nebraska  Teleph.  Co.  v.  Lincoln, 
28:  221,  117  N.  W.  284,  82  Neb.  59. 

2.  A  municipal  corporation  having  au- 
thoritv  to  declare  what  shall  constitute  a 
nuisance,  and  abate  the  same,  may  prevent 
the  maintenance  of  ordinary  railway  cattle 
vards  in  its  residence  district.  Colton  v. 
South  Dakota  Central  Land  Co.  28:  122, 
126  N.  W.  507,  —  S.  D.  — .       (Annotated) 

Contracts. 

3.  A  contract  by  a  city  with  a  railroad 
company,  that  the  city  would  thereafter  con- 
struct and  maintain  all  crossings  and  ap- 
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proaches  made  necessary  by  the  opening  of 
new  streets,  is  ultra  vires  and  void,  as  an 
attempt  to  abdicate  the  police  power  of  the 
city.  State  ex  rel.  Minneapolis  v.  St.  Paul, 
M.  &  M.  R.  Co.  28:  398,  108  N.  W.  201,  98 
Minn.  380. 

4.  The  entire  claim  of  a  contractor  for 
work  which  he  has  performed  for  a  munici- 
pality is  not  defeated  by  the  fact  that  he 
purchased  some  of  his  supplies  from  the 
mayor,  where  the  statute  provides  that  any 
claim  for  materials  furnished  in  which  that 
officer  is  interested  shall  be  void.  Shaw  & 
Hodgins  v.  Snohomish,  28:  735,  104  Pac. 
272,  55  Wash.  271. 

Jjiablllty  for  damages. 

Liability  for  defects  or  obstructions  in 
streets,  see  Higliways,  4,  5. 

6.  A  statutory  provision  that  all  claims 
for  injury  alleged  to  have  been  caused  by 
defects,  want  of  repair,  or  obstruction  of 
the  streets  of  a  city»  must  be  presented  to 
the  council,  is  inapplicable  to  an  injury  to 
a  workman  engaged  in  repairing  a  street  by 
the  fall  of  an  electric  liglit  pole  maintained 
therein,  since  the  injury  did  not  result  from 
obstruction  of  the  street  as  a  place  of  travel, 
and  the  statute  did  not  contemplate  presen- 
tation of  claims  arising  from  failure  to  fur- 
nish employees  a  safe  working  place. 
Giurlcevic  v.  Tacoma,  28:  533,  106  Pac.  908, 
57  Wash.  329.  (Annotated) 

MURDER. 

See  Homicide. 

MUTUAL  INSURANCE  COMPANY. 

See  Insurance. 

MUTUALITY. 

Of  contracts,  see  Contracts,  6,  7. 

NAME. 

As  trademark,  see  Trademarks. 
As  to  tradename,  see  Tradename. 
Mistake   in  Christian  name  in  service 

of  process,  see  Writ  and  Process, 

1. 
Use   of  initials  of   Christian  name  in 

service   of   process,   see  Writ   and 

Process,  2. 

NEGLIGENCE. 

Of  railroad  company  in  leaving  oil  car 
where  cattle  can  reach  it,  see  Ani- 
mals, 1. 

As  to  bridges,  see  Bridges. 

Of  or  to^\'ard  passengers,  see  Carriers. 

Damages  for,  Rce  Damages,  3. 

As  to  electricity,  see  Electricity. 

Presumption  and  burden  of  proof  as  to, 
see    Evidence,    14-19. 

As  to  highways,  see  Highways. 

As  to  negligent  homicide,  see  Homicide, 
2,  3. 

Of  person  running  logs  in  stream,  see 
Lo_2rs  and  Loijpring. 

Of  master,  see  Master  and  Servant. 

Wanton  npirlifronoe  of  servant,  see  Mas- 
ter and  Servant,  21. 
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Of  municipal  corporation,  see  Monid- 
pal  Corporations,  5. 

Private  action  for  negligent  destruc- 
tion of  bridge,  see  Nuisances. 

Of  physician,  see  Physicians  and  Sur- 
geons. 

Notice  to  city  of  claim  for  personal  in- 
juries, see  Pleading,  6. 

Of  county  commissioners  in  failing  to 
require  settlement  of  accoimt  by 
tax  collector,  see  Principal  and 
Surety,  2,  3. 

Of  telegraph  company,  see  Telegraphs. 

Sufficiency  of  evidence  to  take  question 
to  jury,  see  Trial,  4,  6. 

Instructions  as  to,  see  Trial,  19. 

Contributory. 

Contributory  negligence  of  passenger, 
see  Carriers,  f-8. 

Of  servant,  see  Master  and  Servant, 
16. 

In  attempting  to  cross  railroad  track 
at  other  point  than  at  regular 
crossing,  see  Railroads,  5. 

Instruction  as  to,  see  Trial,  20. 

Question  whether  verdict  for  plaintiff 
violated  instructions  as  to  con- 
tributory negligence,  see  Trial,  23. 

Of  trespasser  shot  by  servant,  see  Mas- 
ter and  Servant,  22. 

As  to  injuries  from  defects  or  obstruc- 
tions in  highways,  see  Highways, 
7. 

Of  person  injured  by  automobile,  see 
Automobiles. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

Raising  question  for  review  on  appeal 
by  motion  for,  see  Appeal  and  Er- 
ror, 5. 

Grounds  for,  on  appeal,  see  Appeal  and 
Error,  33. 

1.  A  new  trial  may  be  granted  in  an 
action  to  recover  damages  for  personal  in- 
jiiries,  on  the  ground  of  inadequacy  of  the 
damages  found  by  the  jury,  when  it  ap- 
pears upon  the  facts  proven  that  the  jnry 
must  have  omitted  to  take  into  considera- 
tion some  of  the  elements  of  damage  prop- 
erly involved  in  the  plaintiff's  claim.  Tol- 
edo Railways  &  L.  60.  t.  Mason,  a8:  130^ 
91  N.  E.  292,  81  Ohio  St.  463. 

2.  The  assignment  of  error  in  a  motion 
for  new  trial,  that  'the  verdict  is  not  sus- 
tained by  sufficient  evidence"  or  **the  ver- 
dict is  contrary  to  law,"  is  sufficient  to  chal- 
lenge the  attention  of  the  trial  court  to 
its  ruling  in  refusing  to  direct  a  verdict  for 
defendant,  under  the  Neb.  Acts  1907,  chap. 
162,  since  there  should  be  an  instniction 
to  find  for  defendant  if  the  evidence  is  not 
sufficient  to  sustain  a  verdict  for  plaintiff. 
Waxham  v.  Fink,  a8:  367,  126  N.  W.  145,  86 
Neb.  180. 

NOTES. 

Admissibility  in  evidence,  see  Evidenos^ 

28. 
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NOTICE. 

Of  election  to  try  case  to  jury,  see  Ap- 
peal and  Error,  31. 

Of  restrictive  covenants,  see  Covenanth 
and  Conditions,  9. 

To  master  of  injury  to  servant,  see 
Master  and  Servant,  2,  3. 

Of  claim  against  city,  see  Municipal 
Corporations,   5;    Pleading,   0. 

From  record,  see  Records  and  Recording 
Laws. 

To  one  purchasing  property  as  to  rights 
of  persons   selling,   see   Sale,   9. 

1.  A  bank  whose  cashier  induces  a 
stranger  to  substitute  his  note  for  his  own, 
which  is  held  by  the  bank,  is  not,  by  reason 
of  the  cashier's  knowledge,  chargeable  with 
notice  that  the  maker  received  no  considera- 
tion for  the  note.  State  Bank  v.  For- 
syth, 28:  501,  108  Pac.  914,  —  Mont.  — . 

2.  Notice  to  one  of  the  directors  of  a 
matter  affecting  the  interest  of  the  bank, 
which  it  is  to  the  interest  of  such  director 
to  conceal,  is  not  notice  to  the  bank.  First 
Nat.  Bank  v.  Lowther-Kaufman  Oil  &  C. 
Co.  28:  511,  66  S.  E.  713,  66  W.  Va.  505. 

NUISANCES. 

Power  of  municipality  as  to,  see  Mu- 
nicipal Corporations,  2. 

One  having  a  contract  with  the  Fed- 
eral government  to  carry  mail  over  a  cer- 
tain route  six  times  a  week,  who  is  com- 
pelled to  take  a  circuitous  route  because  of 
the  negligent  destruction  of  a  bridge,  suf- 
fers special  damages  giving  him  a  right  of 
action  against  the  one  through  whose  neg- 
ligence the  bridge  was  destroyed,  under  a 
statute  permitting  a  private  person  to 
maintain  an  action  for  a  public  nuisance  if 
specially  injured  thereby.  Sholin  v.  Ska- 
mania Boom  Co.  28:  1053,  105  Pac.  632,  56 
Wash.  303. 

OATH. 

Presumption  that  jury  were  properly 
sworn,  see  Appeal  and  Error,  7. 

Requirement  that  proofs  of  loss  shall 
be  made  by  insured  under  oath,  see 
Insurance,  7. 

Time  for  objecting  to  form  of  oath  ad- 
ministered to  jury,  see  Trial,  2. 

OBJECTIONS. 

To  raise  question  on  appeal,  see  Ap- 
peal and  Error,  6. 
In  general,  see  Trial,  1,  2. 

OBSTRUCTING  JUSTICE. 

Review  of  conviction  for  resisting  ex- 
ecution of  warrant,  see  Appeal  and 
Error,  13. 

When  warrant  is  void  so  as  to  justify 
resistance  *  to  execution  of,  see 
Search  and  Seizure. 

Standing  on  the  threshold  of  a  house 
and  refusing  to  pormit  an  officer  to  enter 
to  execute  a  search  warrant,  without  fur- 
ther overt  act,  is  sufficient  to  support  a 
conviction  of  obstructing  the  ofTicer  in  the 
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execution  of  process.    Appling  v.  State,  28: 
548,  128  S.  W.  866,  —  Ark.  — . 

OBSTRUCTION. 

Of  highway,  see  Highways,  1-5. 

OFFICERS. 

Liability  of  constable  for  killing  dog, 
see  Animals,  2. 

Review  of  conviction  for  resisting  ex- 
ecution of  search  warrant,  see  Ap- 
peal and  Error,  13. 

Of  corporation,  see  Corporations. 

Mandamus  to,  see  Mandamus. 

Obstruction  of,  in  exercise  of  right,  see 
Obstructing   Justice. 

Liability  of  public  oflicer  to  sureties  of 
other  officer  for  loss  sustained  by 
them  through  former's  neglect  to 
require  proper  settlement  of  ac- 
counts, see  Principal  and  Surety, 
2,  3. 

An  executive  officer  of  a  city  having 
statutory  authority  to  suspend  subordinate 
officials  from  office  is  not  bound  to  declare 
the  reasons  for  his  action  or  nonaction  in 
any  particular  case.  State  ex  rel.  Davern 
V.  Rose,  28:  194,  122  N.  W.  761,  140  Wis. 
360. 

oni. 

Oil  and  gas  lease,  see  Cancelation  of 
Instruments,  1;  Mines,  ^-5. 

OPINIONS. 

As  evidence,  see  Evidence,  35. 

OPTION. 

Option  contracts,  generally,  see  Con- 
tracts, 6,  9,  10. 

Effect  as  to  strangers  of  decree  for 
specific  performance  of  option  con- 
tract, see  Judgment,  3. 

Specific  performance  of  option  contract, 
see  Specific  Performance. 

ORCHESTRA. 

Protection  of  right  to  name  of,  see 
Tradename. 

ORDINANCES. 

Infliction  of  death  while  violating,  see 

Homicide,  1. 
In  general,  see  Municipal  Corporations, 

1,2. 

OVERPAYMENT. 

Right  of  executor  to  recover,  see  Exp'^- 
utors  and  Administrators. 

PAROIi  EVIDENCE. 

See  Evidence,  30-34. 

PARTIES. 

Error  in  failing  to  dismiss  suit  for  mis- 
joinder of,  see  Appeal  and  Error, 
24. 

To  contract,  see  Contracts,  2. 

Right  of  defendant  to  complain  of  dis- 
missal as  to  .codefendant,  see  Dis- 
missal  and  Discontinuance,  1. 
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Effect  of  striking  out  of  party  to  work 
discontinuance  of  case,  see  Dis- 
missal and  Discontinuance,  2. 

Conclusiveness  of  judgment  against 
persons  not  parties,  see  Judgment, 
3,4. 

Plaintiffs. 

Who  may  enforce  covenants,  see  Cov- 
enants and  Conditions,  7. 

Who  may  have  remedy  against  nui- 
sance, see  Nuisances. 

1.  A  mortgagor  and  mortgagee  of 
property  for  the  benefit  of  which  a  building 
restriction  has  been  imposed  upon  neigh- 
boring property  may  join  in  a  suit  to  en- 
join violation  of  the  covenant.  Stewart  v. 
Finkelstone,  28:  634,  92  N.  £.  37,  206  Mass. 
28. 

Defendants. 

2.  A  city,  in  the  streets  of  which  a 
street  railway  company  holding  a  franchise 
providing  that  its  tracks  be  laid  at  the  grade 
of  the  streets  has  been  ordered  by  the  state 
railroad  commissioners  to  construct  a  sub- 
way beneath  the  tracks  of  a  railroad,  is 
not  a  necessary  party  to  a  mandamus  pro- 
ceeding by  the  state,  to  compel  compliance 
therewith,  especially  where  a  majority  of 
the  city  officers  who,  by  acting  together, 
could  represent  it,  disclaim  any  desire  for  it 
to  be  heard,  and  it  is  not  apparent  that  any 
injury  will  result  to  it  by  the  decision. 
State  ex  rel.  Dawson  v.  Parsons  Street  R. 
&  E.  Co.  28:  1082,  105  Pac.  704,  81  Kan. 
430. 

3.  A  joint  action  may  be  maintained  by 
the  holder  of  a  negotiable  note,  and  a 
joint  judgment  recovered  against  the  maker 
and  all  the  indorsers,  where  notice  and  pro- 
test have  been  waived  by  the  indorsers,  un- 
der a  statute  providing  that  an  action  may 
be  maintained  and  a  joint  judgment  ren- 
dered against  the  maker  and  indorser  of 
negotiable  paper,  "if  the  same  be  protest- 
ed." First  Nat.  Bank  v.  Lowther-Kauf- 
man  Oil  &  C.  Co.  28:  5"i  66  S.  E.  713,  66 
W.  Va.  505. 

4.  The  other  members  of  the  class  are 
not  necessary  parties  to  a  suit  by  the  hold- 
er of  a  tontine  policy  of  life  insurance 
against  the  insurer  for  an  accounting  of 
the  amount  due  on  his  policy.  Equitable 
L.  Assur.  Soc.  v.  Winn,  28:  558,  126  S.  W. 
153,  —  Ky.  — . 

5.  No  election  can  be  compelled  be- 
tween a  devise  and  property  covered  by  the 
will  which  is  alleged  to  belong  to  the  dev- 
isee, in  a  suit  to  which  the  person  to  whom 
the  devise  was  made  is  not  a  party.  Mc- 
Donald V.  Shaw,  28:  657,  121  S.  W.  935,  92 
Ark.  16. 

Intervention. 

Right  of  owner  of  half  interest  to  in- 
tervene in  foreclosure  of  mortgage 
on  other  half,  see  Mortgage,  1. 

6.  In  a  suit  to  recover  possession  of 
real  estate  in  which  a  cross  complaint  is 
filed  to  compel  the  claimant  to  elect  be- 
tween claiming  it  and  accepting  a  benefit 
under  a  will  which  is  alleged  to  have  cov- 
28  L.R.A.(N.R.) 


ered  it,  claims  cannot  be  presented  by  per- 
sons who  claim  to  have  purchased  property 
from  testator's  administrator,  to  subroga- 
tion against  that  estate  for  the  amount  of 
the  purchase  price  paid,  or  by  persons  who 
claim  compensation  for  support  furnished 
to  the  beneficiary.  McDonald  v.  Shaw,  28: 
657,  121  S.  W.  936,  92  Ark.  16. 

PARTITIOX. 

One  of  several  remaindermen  after 
a  life  estate  cannot  compel  partition  during 
the  continuance  of  the  life  estate,  even 
though  he  has  acquired  such  life  estate,  un- 
less he  waives  it.  Brown  v.  Brown,  28:  125, 
67  S.  E.  596,  —  W.  Va.  — .       (Annotated) 

PARTNERSHIP. 

Presentation  against  bankrupt  of  claim 
growing  out  of  partnership  ven- 
ture, see  Bankruptcy,  3,  4. 

One  member  of  a  partnership  organ- 
ized for  a  limited  purpose  may  purchase 
with  his  own  funds  a  judgment  against  his 
copartner  having  no  connection  whatever 
with  the  partnership  transaction,  prior  to 
the  institution  of  any  proceedings  affecting 
the  partnership  affairs  or  the  existence  of 
anv  funds  out  of  which  the  latter  is  en- 
titled  to  claim  profits,  and  use  the  same  as 
a  set-off  in  settlement  of  its  accounts  .  Mil- 
ler V.  Ferguson,  28:  618,  65  S.  E.  562,  — 
Va.  — .  (Annotated) 

PART  PAYMENT. 

As  affecting  limitation  of  actions,  see 
Limitation  of  Actions,  10-12. 

PASS. 

Acceptance  of,  by  shipper  of  stock  as 
ratification  of  contract  limiting 
liability,  see  Contracts,  25. 


PASSAGEWAY. 

Injunction  against   obstruction  of, 
Injunction,  4. 

PASSENGER  CARRIERS. 

See  Carriers 


PAYMENT. 

Application    of    deposit    by    bank,   see 

Banks,  3. 
As  affecting  limitation   of  actions,  see 

Limitation  of  Actions,  10-12. 
Subrogation  for,  see  Subrogation. 
Exacting  payment  of  interest  for  full 

term  upon  payment  of  debt  before 

maturity,  see  Usury,  1. 

PEDDLERS. 

Interstate  business  of,  see  Commerce,  & 

PENALTIES. 

Act  increasing,   as   ex  poat   facto  law, 
see  Constitutional  Law,  L 

PERFORMANCE. 

Of  contract,  see  CJon tracts. 
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PERMIT. 

Reyocation  of  permit  to  obstruct  side- 
walk, see  Highways,  2. 

PERSONAL  INJXTRIES. 

On  bridge,  see  Bridges. 

To  passengers,  see  Carriers. 

Damages  for,  see  Damages,  8. 

New  trial  in  action  to  recover  damages 

for,  see  New  Trial,  1. 
Notice  to  city  of  claim  against,  for, 

see  Pleading,  6. 

PERSONAL  PROPERTY. 

Sale  of,  see  Sale. 

PHYSICIANS  AND  SURGEONS. 

Validity   of   physician's   contracts   for 

services,  see  Contrncts,  21,  22,  24, 

32. 
What  constitutes  breach  of  contract  to 

furnish    medical    attendance,    see 

Contracts,  30. 
Evidence  on   question   of  damages  for 

malpractice,  see  Evidence,  44,  46. 

1.  A  surgeon  is  guilty  of  malpractice 
in  treating  as  a  mere  bruise  a  fracture  of 
the  neck  of  the  femur,  where,  when  patient 
is  placed  on  his  back,  his  foot  lies  over  on 
one  side,  without  power  on  his  part  to  con- 
trol it.  Bonnet  v.  Foote,  28:  136,  107  Pac. 
252,  47  Colo.  282.  (Annotated) 

2.  A  physician  who,  after  placing  a 
patient  on  an  insulated  platform,  puts  a 
conical  cap  above  and  in  front  of  the  pa- 
tient's head,  through  which  static  electric- 
ity is  discharged,  and  leaves  the  room  for 
eight  or  ten  minutes,  during  which  no  at- 
tendant is  present,  is  guilty  of  actionable 
negligence  rendering  him  liable  for  the 
burning  of  the  patient's  head  by  the  elec- 
tricity during  such  absence  from  the  room. 
Frisk  V.  Cannon,  28:  262,  126  N.  W.  67,  110 
Minn.  438.  (Annotated) 

PLACE  OP  WORK. 

Master's  duty  as  to,  see  Master  and 
Servant. 

PLAINTIFFS. 

Parties  plaintiifs,  see  Parties,  1. 

PLAT. 

Right  of  one  purchasing  with  reference 
to,  see  Vendor  and  Purchaser,  1,  6. 

PLEADING. 

Review  as  to,  on  appeal,  see  Appeal 
and  Error,  10. 

Evidence  admissible  under,  see  Evi- 
dence, 67. 

Relief  under  pleadings. 

1.  In  an  action  on  an  insurance  policy, 
a  petition  alleging  specific  acts  as  a  waiver 
of  proof  of  loss,  in  proof  of  which  uncon- 
tradicted evidence  was  introduced  without 
objection,  sufficient  to  show  a  waiver  there- 
of upon  other  grounds,  will  be  considered 
as  amended  so  as  to  conform  to  the  facts 
proved,  and  a  waiver  so  proved  is  fairly  in 
28  L.R.A.  ( N  S. ) 


issue.    St.  Paul  F.  &  M.  Ins.  Co.  v.  Mitten - 
dorf,  28:  651,  104  Pac.  364,  —  Okla.  — . 

Amendment. 

Error  in  allowing  amendment,  see  Ap- 
peal and  Error,  25. 

Effect  of  amending  declaration  on  ad- 
missibility of  deposition  in  evi- 
dence, see  Evidence,  26,  27. 

Right  to  amend  plea  after  judgment 
sustaining  demurrer  to  plea  be- 
cause insufficient,  see  Judgment,  2. 

Effect  of  amendment  changing  form  of 
action  on  running  of  limitations, 
see  Limitation  of  Actions,  6. 

Amendment  of  alternative  writ  of  man- 
damus, see  Mandamus,  6. 

2.  The  declaration  in  an  action  to  re- 
cover for  services  rendered  under  a  contract 
for  labor  cannot  be  amended  so  as  to  claim 
damages  for  a  wrongful  discharge  from  the 
service.  Derosia  v.  Firland,  28:  577,  76  Atl. 
163,  —  Vt.  — . 

Striking  out. 

Error  in  entertaining  motion  to  strike 

out   separate   offense,    see   Appeal 

and  Error,  20. 
Effect  of  striking  out  party  to  work 

discontinuance,  see  Dismissal  and 

Discontinuance,  2. 

3.  A  mere  denial  in  a  suit  by  the  holder 
of  a  tontine  insurance  policy  to  compel  an 
accounting  of  the  amount  due  on  the  policy, 
that  its  books  would  show  the  amount  to 
be  due  which  is  claimed  by  plaintiff,  is  not 
a  good  defense  to  the  suit,  and  will  be 
stricken  out  of  the  answer.  Equitable  L. 
Assur.  Soc.  V.  Winn,  28:  558,  126  S.  W.  163, 

—  Ky.  — . 
Declaration  or  complaint. 

4.  Wliere  an  action  brought  to  recover 
damages  for  fraud  is  apparently  barred  by 
the  statute  of  limitations,  the  petition,  in 
order  to  relieve  the  action  of  the  bar,  on 
the  ground  that  it  was  brought  within  the 
statutory  period  after  discovery  of  the 
fraud,  must  show  that  the  plaintiff  used 
proper  diligence  to  discover  the  fraud. 
Crawford  v.  Crawford,  aS:  353,  67  S.  E.  673, 

—  Ga.  — . 

5.  To  sustain  an  action  on  an  insur- 
ance policy,  the  insured  must  allege  and 
prove  compliance  with  conditions  precedent 
or  a  waiver  thereof.  St.  Paul  F.  k  M.  Ins. 
Co.  V.  Mittendorf,  28:  651,  104  Pac.  354,  — 
Okla.  — . 

6.  That  a  claim  for  personal  injuries 
was  presented  in  writing  to  the  city  coun- 
cil, as  required  by  statute,  is  not  shown  by 
a  complaint  which  states  that  plaintiff 
caused  the  city  and  its  officers  and  agents 
to  be  fully  informed  of  the  extent  of  the  in- 
jury, and  that  the  officers  and  agents  in- 
vestigated the  same.  Giuricevic  v.  Tacoma, 
28:  533,  106  Pac.  908,  57  Wash.  329. 

7.  An  allegation  that,  at  the  time  of 
the  seizure  of  property  to  satisfy  the  debt 
of  a  third  person,  plaintiff  was  the  owner 
and  in  possession  of  it,  and  that  such  prop- 
erty continued  to  be  his  until  its  sale  by 
the  sheriff,  is  sufficient  to  support  an  action 
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for  conversion.  Western  Min.  Supply  Co. 
V.  Quinn,  28:  214,  105  Pac.  732,  40  Mont. 
156. 

Pleas  and  answers. 

8.  An  averment  that  the  beneficiary  in 
a  policy  of  life  insurance  "murdered"  the 
assured  sufficiently  alleges  an  intentional 
killing  of  the  assured  by  the  beneficiary  to 
prevent  recovery  by  the  latter  upon  the 
policy,  where,  under  the  statutes,  intent  is 
an  essential  element  of  murder.  Filmure  v. 
Metropolitan  L.  Ins.  Co.  28:  675,  92  N.  E. 
26,  82  Ohio  St.  208. 

Demurrer. 

Conclusiveness    of    theory    of    law    ad- 
vanced for  defendant  in  action  dis- 
missed on  demurrer  in  subsequent 
action    on    same   matters    between 
same  parties,  see  Estoppel,  4. 
Right  to   amend   plea   after  judgment 
sustaining    demurrer    to    plea    be- 
cause insufficient,  see  Judgment,  2. 
0.  A  complaint  showing  on  its  face  that 
the  agreement  sued  upon  is  within  the  stat- 
ute of  frauds,  and  fails  to  comply  with  its 
requirements,    is    demurrable.      Harper    v. 
Ooldschmidt,  28:  689,  104  Pac.  451,  156  Cal. 
245. 

10.  A  plea  of  mutual  mistake  as  to  the 
effect  of  an  instrument  given  by  the  agent 
of  the  payee  of  a  renewal  note  to  the  maker, 
by  which  the  payee  agreed  "to  receipt"  the 
maker  "for  note  given  me  to-day,"  in  that 
the  agreement  to  receipt  was  a  meaningless 
paper,  whereas  it  was  intended  by  both 
parties  to  signify  an  agreement  upon  the 
part  of  the  payee  to  receipt  for  and  cancel 
the.  obligation  represented  by  the  note  upon 
performance  of  the  conditions  to  secure  com- 
pliance with  which  the  note  was  given,  and 
that  the  new  note  would  not  have  been  given 
had  not  the  parties  thought  the  agreement 
would  protect  the  maker,  except  in  case  of 
breach  of  the  conditions,  against  liability  on 
the  renewal  note,  which  it  was  alleged 
would  destroy  a  good  plea  of  failure  of 
consideration  as  to  the  original  note,  is 
sufficient  as  against  general  demurrer,  al- 
though the  plea  may  have  contained  cer- 
tain allegations  regarding,  and  references 
to,  other  papers  and  transactions  which  did 
not  constitute  a  good  plea  of  mutual  mis- 
take as  to  them.  Dolvin  v.  American  Har- 
row Co.  28:  785,  54  S.  E.  706,  125  Ga.  699. 

POLICE. 

Liability  for  killing  dog,  see  Animals,  2. 

POLICE  POWER. 

See  Constitutibnal  Law,  4,  8,  9. 

PONDS. 

Grant  by  public  of  outlet  of,  see  Wa- 
ters, 1. 

POSSESSION. 

Adverse,  see  Adverse  Possession. 
Presumption  as  to,  see  Evidence.  21,  22. 
As  condition  of  right  to  maintain  tres- 
pass, see  Trespass,  3. 
28  L.R.A.(N.S.) 


POSTOFFICE. 

Failure  of  master  to  receive  notice  of 
injury  mailed  by  employee,  see 
Master  and  Servant,  3. 

PREJUDICIAIi  ERROR. 

See  Appeal  and  Error,  20-31. 

PRESCRIPTION. 

Title  by,  see  Adverse  Possession. 

PRESENTATION. 

Of  claims  against  bankrupt,  see  Bank- 
ruptcy, 3-5. 

PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Brror,  7-0- 
In  general,  see  Evidence,  2-22. 

PRINCIPAL  AND  AGENT. 

Power  of  agent  of  public  contractor  to 
compromise  dispute  with  city  as  to 
amount  due  him,  see  Accord  and 
Satisfaction.  2. 

Authority  of  bank  cashier,  see  Banks,  1, 
2. 

Authority  of  agent  to  indorse  extension 
of  time  on  past-due  note,  see  Bilh 
and  Notes.  3. 

Fraud  of  agent  in  reissuing  note  after 
maturity,  see  Bills  and  Notes,  4. 

Duty  of  broker  to  account  to  principal 
for  secret  profits,  see  Brokers, 

As  to  carrier's  agent,  see  Carriers. 

Effect  of  limitation  of  liability  in  re- 
ceipt prepared  by  shipper's  agent, 
see  Carriers,  14. 

Written  authority  to  agent  to  contract 
for  sale  of  property  as  dispensing 
with  necessitv  that  contract  of  sale 
itself  be  in  writing,  see  Contracts, 
12. 

Estoppel  of  municipality  to  deny  au- 
thority of  agent  to  act  for  it,  see 
Estoppel,  1. 

Liability  of  one  purchasing  liquors  as 
agent  of  another  with  latter*s 
money,  see  Intoxicating  Liquors,  1. 

Imputing  agent's,  knowledge  to  princi- 
pal, see  Notice. 

Extent  of  agent's  authority  as  question 
for  jury,  see  Trial,  13. 

1.  The  mere  fact  that  an  agent  for  the 
sale  of  a  horse  for  $3,000  to<^  $1,000  for 
it  is  not  sufficient,  as  matter  of  law,  to 
charge  the  purchaser  with  notice  that  he 
is  exceeding  his  authority,  although  he  at 
first  said  he  had  no  authority  to  accept  tbe 
latter  sum,  where  he  subsequently  states 
that  he  has  received  such  authority.  Gal- 
braith  v.  Weber,  28:  341,  107  Pac.  1060,  — 
Wash.  — . 

2.  One  purchasing  a  horse  which  has 
been  placed  in  the  hands  of  an  agent  for  sale 
has  a  right  to  rely  upon  the  agent's  having 
authority  to  fix  the  price.  Galbraith  v. 
Weber,  a8:  341,  107  Pac.  1050,  —  Wash.  — . 

Sale  of  land  by  agent. 

3.  A  contract  by  one  cotennnt  to  sell 
the   real   estate   belonging   to   both    is   not 
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binding  on  the  other  where  it  does  not  com- 
ply with  the  temas  of  the  written  authori- 
ty conferred  upon  him.  Hartenbower  v. 
Uden,  28:  738,  90  N.  E.  298,  242  111.  434. 

Undisclosed  principal. 

4.  A  purchaser  of  coal  who  does  not 
know,  and  has  no  good  reason  to  know, 
that  he  is  dealing  with  the  agent  of  the 
owner,  is  justified  in  treating  the  agent  as 
owner,  and  in  a  suit  by  such  undisclosed 
principal  for  the  purchase  price,  is  entitled 
to  credit  thereon  for  the  amount  of  loss  sus- 
tained by  him  on  the  sale  of  a  suit  of 
clothes  agreed  by  the  agent  to  be  by  him  re- 
ceived in  part  payment  for  the  coal,  but 
which  was  not  delivered  because  of  the 
agent's  death.  Eldridge  v.  Finninger,  28: 
227, 106  Pac.  334,  —  Okla.  — .     (Annotated) 

Ratification  of  agent's  acts. 

5.  The  payee  of  a  renewal  note  cannot, 
after  knowledge  of  all  the  facts,  ratify  the 
act  of  his  agent  in  obtaining  such  note  by 
suing  thereon,  and  at  the  same  time  re- 
pudiate as  unauthorized  the  act  of  his  agent 
in  executing  contemporaneously  therewith 
an  agreement  detrimental  to  him,  which 
contemporaneous  agreement  was  the  indu- 
cing cause  of  the  execution  of  the  renewal 
note.  Dolvin  v.  American  Harrow  Co. 
28:  785,  54  S.  £.  706,  125  Ga.  699. 

PRINCTPAIi  AND  SUUFTY. 

1.  The  change  of  the  state  in  which  a 
solicitor  of  life  insurance  is  to  work,  after 
the  execution  of  a  bond  conditioned  for  the 
faithful  performance  of  his  duties,  will  not, 
although  it  enlarges  his  responsibilities,  re- 
leape  the  surety,  where  the  bond  provides 
that  it  shall  not  be  annulled  or  revoked 
without  the  consent  of  the  obligee,  but 
shall  remain  in  force,  whether  under  the 
agent's  existing  appointment  or  any  future 
one,  and  the  agency  contract  provides  that 
the  agent  shall  have  authority  in  the  orig- 
inal state,  and  shall  give  a  satisfactory  bond 
which  shall  hold  good  "under  this  or  any 
future  agreement."  Daly  v.  Old,  28:  463,  95) 
Pac.  400,  34  Utah,  74.  (Annotated) 

2.  The  failure  of  county  commissioners 
to  effect  a  settlement  with  the  tax  collec- 
tor, and  require  him  to  exhibit  the  neces- 
sary receipts  for  one  year  before  placing  the 
duplicates  of  the  next  year  in  his  hands, 
as  required  under  penalty  by  statute,  does 
not  render  them  liable  to  the  sureties  on 
his  bond,  who  are  compelled  to  make  good 
money  which  he  collects  and  fails  to  ac- 
count for  under  the  new  duplicates.  Hud- 
son V.  Mc Arthur,  28:  115,  67  S.  E.  995,  152 
N.  C.  445.  (Annotated) 

3.  Failure  of  countv  commissioners  to 
effect  a  proper  settlement  with  a  tax  col- 
lector, and  require  him  to  exhibit  the  neces- 
sary receipts  for  one  term  before  enter- 
ing upon  the  duties  of  a  suececfling  one,,  is 
not  the  cause  of  injury  to  persons  signinjz 
his  bond  for  the  succeeding  term,  throu^'h 
losses  occasioned  bv  his  embezzlement  diir- 
ing  such  term  and  afterwards,  bo  as  to  give 
the  sureties  a  cause  of  action  against  the 
28  L.R.A.(N.S.) 


commissioners  for  their  negligence.  Hud- 
son V.  McArthur,  28:  115,  67  S.  E.  995,  162 
N.  C.  445. 

PRIORITY. 

As  between  option  to  purchase  and  dec- 
laration of  homestead,  see  Con- 
tracts, 9. 

As  between  unrecorded  contract  for 
purchase  and  prior  unrecorded  op- 
tion, see  Specific  Performance,  1. 

PRIVIIiEGED  COMMUNICATIONS. 

In  libel  case,  see  Libel  and  Slander,  2. 

PROBATE. 

Of  Wills,  see  Wills,  3. 

PROBATE  COURT. 

Admissibility  of  depositions  in  pro- 
ceedings before,  see  Evidence,  25. 

PROCESS. 

See  Writ  and  Process. 

PROFITS. 

Loss  of,  as  element  of  damages,  see 
Damages,  7. 

PROOFS  OF  LOSS. 

In  genera],  see  Insurance,  6,  7. 

PROPERTY. 

Guaranty  of  right  to,  see  Constitutional 
Law. 

PROSPECTUS. 

Liability  of  officers  of  corporation  is- 
suing fraudulent  prospectus,  see 
Corporations. 

PROXIMATE  CAUSE. 

Of  loss  by  fire. 

1.  Failure  of  a  telephone  company  for 
several  minutes  to  connect  a  subscriber  with 
the  fire  department  is  not  the  proximate 
cause  of  the  destruction  of  his  property, 
where  the  fire  was  under  way  when  he 
awakened  from  sleep,  and  the  department 
responded  to  a  summons  from  a  neighbor, 
so  that  there  was  not  much  actual  delay 
in  reaching  the  fire,  and  there  is  nothing  to 
show  that  prompt  service  would  have  saved 
the  property.  Volquardsen  v.  Iowa  Teleph. 
Co.  28:  554,"^  120  N.  W.  928,  —  Iowa,  — . 

(Annotated) 

Of  injury  to  passenger. 

2.  The  negligence  of  a  railroad  company 
in  starting  its  train  before  one  who  has  en- 
tered to  assist  a  passenger  has  had  time  to 
alight  is  not  the  jiroximate  cause  of  his  in- 
jury in  attempting  to  alight  after  the  train 
is  in  motion,  without  the  consent  and 
against  the  will  of  the  carrier's  servants. 
(  hesapeake  &  O.  R.  Co.  v.  Bell,  28:  773, 
OS  S.  E.  3!)8,  —  Va.  — .  (Annotated) 

Of  Injury  to  servant. 

3.  A  master's  negligence  in  storing 
dynamite    in   a   place    where   its  accidental 
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ignition  will  endanger  the  lives  of  his  em- 
ployees is  the  proximate  cause  of  the  death 
of  a  servant  through  its  explosion,  notwith- 
standing the  cause  of  the  explosion  is  pure- 
ly accidental  or  wholly  unknown.  Brown 
V.  West  Riverside  Coal  Co.  a8:  1260,  120  N. 
W.  732,  —  Iowa,  — . 

PUBLICATION. 

Service  of  process  by,  see  Limitations, 
7. 

PUBLIC  CHARITIES. 

See  Charities. 

PUBLIC  IMPROVEMENTS. 

Validity  of  statute  providing  for  front- 
foot  assessment,  see  Constitution- 
al Law,  9. 

Allowing  attorney's  fee  against  defend- 
ant in  action  to  enforce  special 
assessment,  see  Constitutional  Law, 
3. 

Effect  of  running  of  limitations  since 
original  assessment  upon  reassess- 
ment, see  Limitation  of  Actions,  5. 

Damages  for  permanent  injuries  to 
land  by  construction  of,  thereon, 
see  Damages,  4. 

Property  subject  to  assessment. 

1.  Benefits  to  accrue  from  an  improve- 
ment consisting  as  a  whole  of  the  cutting 
down  of  the  grade  of  a  street,  the  con- 
struction of  a  viaduct,  and  the  acquisition 
of  private  property  to  widen  a  street,  can- 
not be  assessed  to  pay  for  the  cutting 
down  of  the  street  and  the  acquisition  of 
the  property,  where  that  would  be  of  no 
benefit  to  the  public  without  the  viaduct, 
and  no  definite  plan  as  to  it  has  been 
adopted,  but  it  is  merely  talked  about  as 
desirable,  without  any  present  means  on 
the  part  of  the  municipality  to  build  it. 
Kansas  City  v.  St.  Louis  &  S.  F.  R.  Co.  28: 
669,  130  S.  W.  273,  —  Mo.  — .     (Annotated) 

2.  A  freight  depot  and  spur  tracks  of 
a  railroad  company,  although  part  of  its 
entire  system,  are  subject  to  special  assess- 
ment for  local  improvement,  under  a  stat- 
ute providing  that  the  property  of  railroad 
companies  shall  be  in  all  respects  subject 
to  all  special  assessments  for  local  im- 
provement in  the  same  manner  and  to  the 
same  extent  as  the  property  of  individuals, 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Janesville, 
28:  1124,  118  N.  W.  182,  137  Wis.  7. 

PUBLIC  LANDS. 

Effect  of  invalidity  of  contract  for 
cutting  timber  on  liability  of 
third  person  agreeing  to  pay  wages 
of  employees  so  engaged,  see  Con- 
tracts, 28. 

Mines  on,  see  Mines,  1,  2. 

PUBLIC  POLICY. 

See  Contracts. 

PUBLIC   SERVICE  COMMISSION. 

Mandamus  to  compel  compliance  with 
orders  of,  see  Parties,  2. 
2S  L.R.A.(N.S,) 


QUANTITY. 

Of  land  sold,  see  Vendor  and  Purchaaer, 
3. 

QUESTION  FOR  JURY. 

See  Trial. 

QUIETING  TITLE. 

See  Cloud  on  Title. 

RAILROAD  COMMISSION. 

Review    by    courts    of    orders    of,    see 

Courts,  1. 
Mandamus  to  compel  compliance  with 

orders  of,  see  Parties,  2. 
Authorizing  street  railway  company  to 

construct    subway    beneath    tracks 

of  railroad,  see  Railroads,  3. 

RAILROADS. 

Negligence  in  leaving  leaky  oil  car 
where  cattle  can  reach  it,  see 
Animals,  1. 

As  carriers,  see  Carriers. 

Implied  agreement  to  pay  for  land 
taken  for  right  of  way,  see  Con- 
tracts, 3. 

Contract  to  pay  bonus  to  electric  rail- 
way, see  Contracts,  8,  18,  19;  Evi- 
doiice,  34. 

Estoppel  to  sue  on  implied  contract  to 
pay  for  land  taken  for  right  of 
way,  see  Estoppel,  2. 

Presumption  of  negligence  from  carry- 
ing away  of  railroad  bridge  by  high 
water,  see  Evidence,  16. 

Weight  of  evidence  of  witnesses  that 
they  did  not  hear  signals,  see  Evi- 
dence, 53. 

Assumption  of  risk  by  railroad  employ- 
ees, see  Master  and  Servant,  14. 

Forbidding  maintenance  of  cattle  yards 
in  residence  district,  see  Municipal 
Corporations,  2. 

Assessments  on,  for  local  improvements, 
see  Public  Improvements,  2. 

Damages  for  injury  to  land  by  wrong- 
ful construction  of  railway  there 
on,  see  lYial,  17. 

Railroad  aid. 

1.  A  statute  providing  for  the  forma- 
tion of  railroad  districts  and  the  voting  of 
bonds  for  the  purchase  or  construction  of 
railroads  by  such  districts,  and  for  the 
operating  or  leasing  thereof,  violates  a  con- 
stitutional provision  prohibiting  counties 
or  other  subdivisions  of  the  state  from  lend- 
ing their  credit,  either  directly  or  indirect- 
h',  to  any  business  enterprise  in  aid  of  any 
individual,  association,  or  corporation,  since 
the  building  of  a  railroad  is  not  within  it- 
self an  exercise  of  governmental  power,  but 
is  a  business  enterprise.  Atkinson  t.  Board 
of  County  Commissioners,  a8:  412,  108  Pac. 
1046,  —  Idaho,  — .  (Annotated) 

Crossing  by  street  railway. 

Review  of  determination  of  state  rail- 
road commission  as  to  crossing  of 
tracks  by  street  car  lines,  see 
Courts,  I. 
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Mandamus  to  compel  street  railway 
company  to  construct  subway  for 
tracks  beneath  railroad  tracks^  see 
Parties,  2. 

2.  A  street  railway  company  which  is 
operating  a  continuous  line  across  a  city, 
except  for  a  break  caused  by  a  number  of 
railroad  tracks,  may  be  regarded  as  in  ef- 
fect operating  its  line  across  the  railroad  by 
means  of  a  transfer,  and  may,  therefore,  be 
required  to  change  its  mode  of  crossing  by 
the  construction  of  a  subway.  State  ex  rel. 
Dawson  v.  Parsons  Street  R.  &,  £.  Co.  28: 
io8a,  105  Pac.  704,  81  Kan.  430. 

3.  Under  a  statute  empowering  the 
board  of  railroad  commissioners  to  deter- 
mine whether  there  is  a  necessity  for  the 
crossing  of  a  railroad  track  by  a  street  car 
line,  "and,  if  so,  the  place  thereof,  whether 
it  shall  be  over  or  under  the  existing  rail- 
road, or  at  grade,  and  in  other  respects  the 
manner  of  such  crossing,"  the  board  can 
authorize  a  street  railway  company  to  con- 
struct a  subway  in  the  street  of  a  city  be- 
neath the  tracks  of  a  railroad  company,  in 
accordance  with  whatever  regulations  it 
may  see  fit  to  impose,  so  that  they  have 
relation  to  the  safe  operation  of  both  roads 
and  are  not  unreasonable.  State  ex  rel. 
Dawson  v.  Parsons  Street  R.  &  E.  Co.  28: 
1082,  105  Pac.  704,  81  Kan.  430. 

4.  The  legislature,  having  paramount 
authority  over  public  streets,  may,  either 
directly  or  through  a  body  to  which  it  has 
delegated  the  power,  authorize  and  require 
a  street  car  company,  which,  by  ordinance, 
has  been  granted  a  right  to  operate  only  a 
surface  road,  to  construct  a  subway  beneath 
the  tracks  of  a  railroad.  State  ex  rel.  Daw- 
son V.  Parsons  Street  R.  &  E.  Co.  28:  1082, 
105  Pac.  704,  81  Kan.  430. 

Crossing  by  highway. 

Requiring  companies  to  pay  for  safety 
devices,  see  Constitutional  Law,  4, 
8. 

Agreement  by  city  with  railroad  to  con- 
struct and  maintain  all  crossings 
made  necessary  by  new  streets,  see 
Municipal  Corporations,  3. 

5.  A  railroad  company  is  not  liable  for 
injury  to  one  who  voluntarily  turns  aside 
from  a  crossing  over  the  track,  left  unsafe 
by  the  company,  and  attempts  to  make  tlie 
croaking  over  the  unprotected  rails,  and  is 
thrown  from  his  wagon  by  the  unevenness 
of  the  crossing  place.  Moore  v.  Great  North- 
ern R.  Co.  28:  410,  107  Pac.  852,  —  Wash. 

6.  A  municipality  whicli  lays  out  a 
street  across  a  railroad  right  of  way  is  vest- 
ed with  power  to  opei»  the  street  at  grade  or 
by  an  overhead  crossing,  as  propriety,  neces- 
sity, and  public  safety  require.  State  ex 
rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co. 
28:  298,  108  N.  W.  261,  98  ^linn.  380. 

7.  A  highway  bridge  over  a  railroad 
track,  when  necessary  to  make  the  crossing 
safe  for  public  use,*  is  a  "safety  device," 
within  the  meaning  of  a  rule  requiring;  rail- 
roads to  construct  and  maintain  at  cross- 
28  L.R.A.(N.S.) 


ings  all  such  safety  devices  as  are  reason- 
ably necessary  for  the  protection  of  the 
traveling  public  State  ex  rel.  Minneapolis 
V.  St.  Paul,  M.  &  M.  R.  Co.  28:  298,  108  N. 
VV.  201,  98  Minn.  380. 

8.  A  provision  in  a  railroad  company's 
charter  that  the  company  may  construct  its 
railroad  along  or  over  any  highway,  if  that 
be  necessary,  but  that  the  highways  so 
crossed  shall  be  put  in  such  condition  as  not 
to  impair  or  interfere  with  its  free  and 
proper  use,  applies  to  streets  and  highways 
laid  out  over  the  railroad  after  its  con- 
struction. State  ex  rel.  Minneapolis  v. 
St.  Paul,  M.  &  M.  R.  Co.  28:  298,  108  N.  W. 
261,  98  Minn.  380. 

9.  A  railroad  company  receives  its 
charter  and  franchise  subject  to  the  im- 
plied right  of  the  state  to  establish  and 
open  such  streets  and  highways  over  and 
across  its  right  of  way  as  public  convenience 
and  necessity  may  require;  and  that  right 
on  the  part  of  the  state  attaches,  by  im- 
plication of  law,  to  the  franchise  of  the 
railroad  company,  and  imposes  upon  it  an 
obligation  to  construct  and  maintain  at.  its 
own  expense  such  suitable  crossings  at  new 
streats  and  highways  to  the  same  extent  as 
required  by  the  rules  of  the  common  law  at 
streets  and  highways  in  existence  when  the 
railroad  was  constructed  .  State  ex  rel. 
Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co. 
28:  298,  108  N.  W.  261,  98  Minn.  380. 

Contributory  negligence. 

Instruction    as   to   contributory    negli- 
gence, see  Trial,  20. 
See  also  supra,  5. 

10.  Contributory  negligence,  as  matter 
of  law,  is  not  shown  by  proof  that  plaintiff 
in  attempting  to  stop  a  horse  attached  to  a 
wagon,  but  without  a  driver,  which  he  saw 
approaching  a  much  used  railroad  crossing, 
was  injured  by  being  jerked,  by  the  horse  in 
its  flight  from  an  approaching  train  which 
came  suddenly  into  view  around  a  nearbv 
sharp  curve  at  a  high  rate  of  speed  and  witn 
whistle  blowing,  in  front  of,  and  struck  by, 
such  train,  where  it  also  appears  that  plain- 
tiff, when  stopping  the  horse,  was  not  upon 
the  track  nor  near  enough  to  be  struck  by  a 
train,  and  did  not  intend  to  go  upon  the 
track,  but  only  to  back  the  horse  to  a  place 
of  safety.  Campbell  v.  Chicago  G.  W.  R. 
Co.  28:  346,  121  N.  W.  429,  108  Minn.  104. 

(Annotated) 

11.  A  railroad  company  cannot  be  held 
liable  for  the  death  of  one  who  drives  on 
the  track  upon  a  railroad  crossing  without 
looking  or  listening  for  approaching  trains, 
because  he  was  unfamiliar  with  the  country, 
where  it  omits  the  performance  of  no  duty 
which  it  owes  him.  Anspach  v.  Philadel- 
phia &  R.  R.  Co.  28:  38a,  74  Atl.  373,  225  Pa. 
528.  (Annotated) 

12.  One  who  goes  near  enough  to  a  rail- 
road track  to  be  in  danger  from  any  source 
is  bound  to  exercise  due  care  to  avoid  harm, 
but  this  does  not  require  that  such  person 
must  stop,  look,  and  listen,  and  continue  to 
look  under  all  circumstances    and    at    all 
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times,  nor  is  such  person  bound  to  anticipate 
negligence  in  the  operation  of  the  trains 
thereon.  Campbell  v.  Chicago  G.  W.  R.  Co. 
a8:  346,  121  N.  W.  429,  108  Minn.  104. 

RATES. 

Injunction  against  filing,  of  interstate 
commerce  commission,  see  Inter- 
state Commerce  Commission. 

RATIFICATION. 

Of  contract,  see  Contracts,  26-27. 

Of  agent's  act,  see  Principal  and  Agent, 

REAIi-ESTATK  BROKERS. 

See  Brokers. 

reaij  property. 

Option  to  purchase,  see  Contracts,  6,  9, 
10. 

Validity  under  statute  of  frauds  of 
contracts  as  to,  see  Contracts,  12, 
13,  15,  16. 

Damages  for  injuries  to,  see  Damages, 
4,  5. 

Deeds  of,  see  Deeds. 

When  statute  of  limitations  begins  to 
run  in  action  respecting,  bee  Limi- 
tation of  Actions,  4. 

Partition  of,  see  Partition. 

Records  of  title,  see  Records  and  Re- 
cording Laws. 

Sale  of,  see  Vendor  and  Purchaser. 

Estates  or  interests  created  by  will, 
see  Wills,  7-9. 

rebuttal. 

Rebuttal  evidence,  see  Evidence,  47. 

RECEIVERS. 

Appeal  from  decrees  affecting  members 
of  club  in  hands  of  receivers,  see 
Appeal  and  Error,  1. 

Of  social  clubs,  see  Clubs,  1. 

Bill  in  equity  on  behalf  of  receiver  of 
club  to  recover  dues  from  mem- 
bers, see  Equity,  3,  4. 

RECEIVING  STOLEN  PROPERTY. 

Under  a  statute  making  it  a  crime 
to  purchase  any  horse  with  intent  to  de- 
fraud the  owner,  which  is  known  by  the 
purchaser  to  have  been  stolen,  a  conviction 
may  be  had  upon  proof  that  stolen  horses 
were  bought  with  the  necessary  guilty 
knowledge  and  fraudulent  intent,  though 
the  theft  occurred  in  another  state,  and  not- 
withstanding it  is  not  a  crime  to  bring 
stolen  property  into  the  prosecuting  state, 
since  receiving  and  buying  stolen  property 
is  an  independent  substantive  offense.  Ex 
parte  Sullivan,  28:  750,  121  N.  W.  456,  84 
Neb.  493.  (Annotated) 

RECORDS  AND  RECORDING  LAWS. 

Record  on  appeal,  see  Appeal  and  Er- 
ror, 2-4. 

Right  to  removal  of  mortgage  from,  see 
Mortgage,  6. 
28  L.R.A.(N.S.) 


Priority  as  between  unrecorded  con- 
tract for  purchase  and  prior  un- 
recorded option,  see  Specific  Per- 
formance, 1. 

The  recordation  of  a  mortgage 
which  purports  to  relate  exclusively  to  the 
property  of  a  married  woman  is  not  notice 
to  strangers  of  the  fact  that  property  of 
her  husband  is  included  therein,  so  as  to  pre- 
vent their  securing  a  good  title  from  him 
in  case  the  property  was  so  included  without 
his  authority.  W.  F.  Taylor  Co.  v.  Sample, 
a8:  289,  48  So.  430,  122  La.  1016. 

REFORMATION  OP  INSTRUMENTS. 

One  who  as  heir  of  the  deceased 
owner  of  a  tax-sale  certificate  took  out  a  tax 
deed  thereon,  wherein  the  name  of  the 
deceased  person  was  inserted  as  grantee, 
cannot  maintain  an  equitable  action  to  have 
the  deed  reformed  by  a  decree  substituting 
her  own  name  as  grantee  therein,  since  she 
might,  upon  due  application  to  the  county 
clerk,  have  obtained  a  deed  made  to  herself 
as  grantee,  notwithstanding  the  issuance  of 
the  former  instrument.  Baker  v.  Lane, 
28:  405,  109  Pac.  182,  82  Kan.  715. 

REGISTRATION. 

Effect  on  rights  of  voters  of  destruction 
of  registration  papers,  see  Voters 
and  Elections,  1. 

RELATIVES. 

Fiduciary  relation  between,  see  Evi- 
dence, 3,  4. 

RELEASE. 

Of  surety,  see  Principal  and  Surety,  1. 
Of    purchase-money    note    secured    by 
mortgage,  see  Usury,   1. 

RELEVANCY. 

Of  evidence,  see  Evidence,  39-48. 

RELIGIOUS  SOCIETIES. 

Slander  of  clergymen,  see  Libel  and 
Slander,  1. 

REMAINDERMEN. 

Right  of  one  to  compel  partition  dur- 
ing existence  of  life  estate,  see 
Partition. 

REMEDIES. 

Of  parties  to  sale,  see  Sale. 

RENEWAL. 

Of  note,  see  Bills  and  Notes,  3,  4. 

Effect  of  renewing  lease  without  reserv- 
ing right  to  remove  fixtures,  see 
Landlord  and  Tenant. 

REPLEVIN. 

Action  for  malicious  prosecution 
against  one  wrongfully  instituting 
replevin  action,  see  Replevin. 

REPRESENTATIONS. 

By  insured,  see  Insurance. 
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REPUTATION. 

Proof  of  to  discredit  ivitness,  see  Wit- 
nesses, 4. 

RESCISSION. 

Of  contract  to  sell  real  estate,  see  Evi- 
dence, 20. 

Of  land  contract,  see  Vendor  and  Pur- 
chaser, 4. 

RESISTING  OFFICER. 

See  Obstructing  Justice. 

RES  JUPICATA. 

Of  judgment,  see  Judgment,  2-4. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  21-26. 

RETAINING  JURISDICTION. 

See  Equity,  5. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error,  20-31. 

REVOCATION. 

Of  permit  to  obstruct  sidewalks,  see 
Highways,  2. 

ROUTE. 

Duty  of  carrier's  agent  to  instruct  pas- 
senger as  to,  see  Carriers,  1,  2, 

SALARY. 

Statute  regulating  assignments  of,  see 
Constitutional  Law,  2,  7. 

SALE. 

On  foreclosure,  see  Mortgage,  8. 

By  agent,  see  Principal  and  Agent,  1,  2, 
4;  Trial.  13. 

For  taxesj  see  Taxes,  5,  6. 

Of  land  generally,  see  Vendor  and  Pur- 
chaser. 

Passing  of  title;  delivery. 

1.  Change  of  possession  of  a  warehouse 
on  leased  land,  and  its  contents,  is  effected 
by  a  delivery  of  the  key,  and  ceasing  to 
exercise  control  over  the  property.  Western 
^'in.  Supplv  Co.  V.  Quinn,  a8:  2x4,  106  Pac. 
732,  40  Moiit.  156. 

2.  Delivery  of  possession  of  chattels 
under  a  contract  of  sale  is  sufficient  as 
against  an  attachment,  if  made  prior  to  the 
time  it  is  levied,  although  the  $>ale  is  not 
accompanied  by  immediate  delivery,  as 
required  by  statute.  Western  Min.  Supply 
Co.  V.  Quinn,  a8:  2x4,  105  Pac.  732,  40  Mont. 
156.  (Annotated) 

RiglitR  and  remedies  of  parties. 

Effect  of  recovery  by  seller  on  wrong 
theory,  see  Appeal  and  Error,  23. 

Breach  of  parol  warranty  as  defense 
to  action  on  note  for  purchase 
price   see  Bills  and  Notes,  6. 

Construction  of  contract  for,  see  Con- 
tracts, 20. 

Measure  of  damages  for  breach  of  con- 
tract, see  Damages,  1,  7. 
28  LJl.A.(N.S.) 
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Evidence  of  custom  to  show  that 
unconditional  acceptance  of  order 
was  subject  to  condition,  see  Evi- 
dence, 39. 

What  constitutes  fraud  justifying  re- 
scission, see  Fraud  and  Deceit,  1. 

3.  In  determining  the  question  whether 
or  not  a  seller  has  complied  with  his  con- 
tract to  ship  goods  ordered  within  a  reason- 
able time,  the  fact  of  difficulty  in  getting 
cars  because  of  shortage  on  the  part  of  the 
carrier  should  be  considered,  and  also  the 
fact  that  the  goods  were  to  be  shipped 
through  mountains  in  the  winter.  R.  J. 
Menz  Lumber  Co.  v.  E.  J.  McNtelev  &  Co. 
28:  1007,   108  Pac.  621,  —  Wash.  -^. 

4.  Acceptance  of  an  order  for  goods 
f.  0.  b.  requires  the  seller  to  procure  and  load 
the  cars.  R.  J.  Menz  Lumber  Co.  v.  E.  J. 
^TcNeeley  k  Co.  28:  1007,  108  Pac.  621, — 
Wash.  —. 

5.  Although  the  vendor  under  an  execu- 
tory contract  to  sell  and  deliver  goods  on 
credit  may,  if  the  purchaser  default  on  an 
existing  indebtedness,  treat  the  sale  as 
one  for  cash,  he  must,  where  the  executory 
vendee  has  repudiated  the  contract  before 
tiire  for  tender  at  the  delivery  point,  in 
order  to  entitle  him  to  liquidate  his  dam- 
ages by  a  sale  of  the  goods  as  the  property 
of  such  vendee,  and  maintain  an  action  for 
the  balance  of  the  purchase  price,  comply 
with  the  terms  of  the  agreement  as  to  time 
and  place  of  delivery,  Lincoln  v.  Charles 
Alshuler  Mfg.  Co.  28:  780,  125  N.  W.  9U8, 
142  Wis.  475. 

6.  The  remedy  of  an  executory  vendor 
for  refusal  of  his  vendee  to  carry  out  his 
agreement  to  purchase  a  specified  quantity 
of  the  ordinary  output  of  a  manufacturer 
is  for  damages  for  the  breach,  where  the 
particular  goods  to  satisfy  the  agreement 
have  not,  prior  to  the  breach,  been  segie- 
gated  from  the  general  stock,  and  not  for 
the  purchase  price.  Lincoln  v.  Charles 
Alshnler  Mfg.  Co.  28:  780,  125  N.  W.  908, 
142  Wis.  476. 

Rights  as  to  third  partfe^. 

7.  One  who  in  good  faith  purchoses 
diamond  earrings,  paying  a  cflsh  consider- 
ation, from  a  diamond  setter  in  whose 
hands  they  have  been  placed  with  the  right 
to  sell  and  pay  a  specified  sum  therefor,  or 
to  dissolve  the  transaction  by  a  return  of 
the  goods  within  a  reasonable  time,  acquires 
a  good  title,  since  the  transaction  consti- 
tutes a  "sale  and  return,"  the  right  to 
return  the  goods  and  dissolve  the  trans- 
action being  a  condition  snbeeiuent.  Frantz 
V.  Fink,  28:  530,  52  So.  131,  125  La.  1013. 

8.  Mere  possess^'on  of  personal  property 
is  not  such  indicium  of  ownership  as  will 
enable  the  possessor  to  convev  a  good  ti'^le 
as  against  the  true  owner.  Frantz  v.  Fink, 
28:  539,  52  So.  131,  125  La.  1013. 

0.  A  dealer  who  places  diamond  ear- 
rings in  the  hands  of  a  diamond  seHer  who 
is  not  a  retailer,  with  power  to  sell  and  pay 
a  specified  sum  therefor,  or  to  dissolve  the 
transaction  by  a  return  of  the  goods  within 
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a  specified  time,  may  recover  such  earrings 
from  one  who  haa  redeemed  them,  at  the 
request  of  the  diamond  setter,  from  a  pawn- 
broker with  whom  he  had  unlawfully 
pledged  them,  as  a  means  of  settlement  foi 
other  jewelry  which  the  diamond  setter  had 
embezzled  from  the  redeemer,  since  in  such 
case  he  is  put  upon  inquiry  as  to  the  pos- 
sible right  of  other  persons  in  the  property. 
Frantz  ▼.  Fink,  a8:  539,  52  So.  131,  125  La. 
1013. 

SCAJTOLD. 

Presumption  of  negligence  from  fall  of, 
see  Evidence,  17. 

SCIAGRAPH. 

Admissibility  in  evidence,  see  Evidence, 
29. 

SEARCH  AND  SEIZURE. 

Review  of  conviction  for  resisting  exe- 
cution of  search  warrant,  see  Ap- 
peal and  Error,  13. 

Besisting  officer  in  execution  of  search 
warrant,  see   Obstructing   Justice. 

A  warrant  to  search  f  jr  liquors  al- 
leged to  be  illegally  krnt  for  sale,  isfliied 
without  a  supporting  affidavit,  is  not  so  far 
void  as  to  j\u  I  iy  resistance  of  its  execution. 
Appling  v.  State,  a8:  548^  128  S.  W.  866,  — 
Ark.  — .  (Annotated) 

SECOND  APPEAL. 

See  Appeal  and  Error,  35,  36. 

SECONDARY  EVIDENCE. 

See  Evidence,  23. 

SEIZURE. 

See  Search  and  Seizure. 

SEPARATION. 

See  Divorce  and  Separation. 

SET-OFF  AND  COUNTERCLAIM. 

By  bank  against  its  own  claim  of  de- 
posit by  bankrupt  of  fund  for 
creditors,  see  Banks,  3. 

In  partnership  accounting,  see  Partner- 
ship. 

SHOOTING. 

Of  trespasser  by  servant,  see  Master 
and  Servant,  21-23. 

SICKNESS. 

Bight  of  servant  to  recover  for  time 
lost  through  illness,  see  Master  and 
Servant,  1. 

SIGNALS. 

At  railroad  crossings,  see  Evidence,  53. 

SIGNATURE. 

Effect  of  signing  name  to  contract  to 
make  one  a  party  thereto,  see  Con- 
tracts, 2. 

Of  testator,  see  Wills,  1. 

SILFXCK. 

Estoppel  by,  see  Estoppel,  2. 
28  L.R.A.(N.S.) 


SLANDER. 

See  Libel  and  Slander. 

SOCIAL  CLUBS. 

See  Clubs. 

SOMNAMBULISM. 

Effect  of,  on  liability  for  murder^  see 
Criminal  Law,  1. 

SPECIAL  FINDINGS. 

By  jury,  see  Trial,  22. 

SPECIAL  INJURY. 

Ab  condition  of  right  to  maintain  pri- 
vate action  for  nuisance,  aee  Kui- 
sance. 

SPECIFIC  PERFORMANCE. 

Mutuality  of  contract,  aee  Oontracta,  7. 

Validity  of  contract  under  statute  of 
frauds,  see  Contract8>  16. 

Effect  of  decree  for  performance  of  op* 
tion  contract  on  rights  of  one 
claiming  under  intermediate  eon- 
tract  who  was  not  party  to  salt, 
see  Judgment,  3. 

1.  An  unrecorded  contract  for  the  pur- 
chase of  real  estate  haa  no  priority  over  a 
prior  unrecorded  option  upon  the  same  prop- 
erty, which  will  prevent  specific  perform- 
ance of  the  option.  Smith  v.  Bangfaam, 
a8:  523,  104  Pac  689,  156  CaL  359. 

2.  The  inadequacy  of  the  consideration 
for  an  option  to  purchase  real  estate  can- 
not defeat  the  right  to  performance  of  the 
contract  to  convey  after  the  option  has 
In^n  accepted,  if  the  price  to  be  paid  for 
the  land  is  adequate.  Smith  v.  Biangham, 
28:  522,  104  Pac  689,  156  Cal.  3591 

SPLITTING. 

Of  cause  of  action,  see  Action  ar  Suit. 
2. 

SPRINKLER. 

Provision  in  insurance  policy  as  to 
maintaining,  see  Insurance,  2^  3. 

SPUR  TRACK. 

Requiring  railroad  company  to  cnn- 
struct,  to  private  property,  see  Con- 
stitutional Law,  5,  6. 

STATE. 

1.  Under  a  coniititutional  provi9ion 
that  the  legislature  shall  not  create  any 
debt  or  liability  which  shall  exceed  a  speci- 
fied per  centum  upon  the  assessed  value  of 
the  taxable  property  in  the  state,  the  legis- 
lature, when  passing  an  act  authorizing  the 
issuance  of  bonds,  must  be  covemed  bv  tho 
assessed  value  of  the  taxable  propert}*  a?* 
the  same  has  been  ascertained  and  then 
exists,  and  not  with  reference  to  the  possi- 
ble assessed  value  at  or  after  the  time  when 
the  legislative  act  authorizes  the  sale  of 
tlie  bonds,  as  the  legislature  cannot  antici- 
pate the  future  and  leave  it  within  Uie 
power  of  ministerial  and  executive  officers 
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to  swell  the  total  assessed  value,  that  they 
may  sell  state  bonds  at  their  pleasure. 
Lewis  V.  Brady,  a8:  149,  104  Pac.  900,  17 
Idaho,  251. 

2.  The  words  "debt"  and  "liability"  in 
Idaho  Const.,  art.  8,  §  1,  which  provides 
that  the  legislature  shall  not  create  any 
debt  or  liability  which  shall  exceed  a  speci- 
fied per  centum  upon  the  assessed  value  of 
the  taxable  property  in  the  state,  are  used 
not  in  a  technical  sense,  but  in  the  sense 
that  the  debt  or  liability  is  created  at  the 
date  of  the  passage  of  an  act  authorizing  an 
expenditure,  so  that  the  validity  of  an  act 
authorizing  the  issuance  of  bonds  must  be 
determined  as  based  on  the  assessed  valu- 
ation at  the  date  of  the  passage  of  the  act, 
and  not  at  the  time  of  the  issuance  of  the 
bonds.  Lewis  v.  Brady,  aS:  149,  104  Pac. 
900,  17  Idaho,  251.  (Annotated) 

STATUTE  OP  FRAUDS. 

See  Contracts. 

STATUTE  OP  lilMITATIOXS. 

See  Limitation  of  Actions. 

STATUTES. 

Construction  of  statute  as  to  inspec- 
tion of  paper,  see  Discovery  and 
Inspection. 

Validity  of  statute  imposing  license  tax 
on  corporations,  see  License,  1,  2. 

Ab  to  repeal  of  ordinances,  see  Munici- 
pal Corporations,  1. 

To  overthrow  a  tax  law  on  the 
ground  that  it  violates  the  Constitution, 
it  must  be  clearly  shown  to  do  so.  Black- 
rock  Copper  Min.  A  M.  Co.  v.  Tingey,  28: 
355,  98  Pac  180,  34  Utah,  360. 

STREET  RAlTiWAYS. 

As  carriers,  see  Carriers. 

Review  by  courts  of  orders  of  railroad 
commission  as  to  crossing  of  rail- 
road by,  see  Courts,  1. 

Construction  of  subway  in  street  by, 
see  Highways,  3. 

Mandamus  to  compel  compliance  with 
order  of  state  railroad  commission 
to  construct  subway  beneath  tracks 
of  railroad,  see  Parties,  2. 

Crossing  of  railroad  tracks  by,  see  Rail- 
roads, 2-4. 

STRPPTS. 

See  Highways. 

STRIKING  OUT. 

Of  party,  see  Dismissal  and  Discontinu- 
ance, 2. 
Of  pleading,  see  Pleading,  3. 

sunnoGATiox. 

Of  own<»r  of  half  interest  tendering 
amount  of  mortgage  on  other  half, 
see  Mortgage,  1. 

The  owner  of  a  half  interest  in  a  par- 
cel of  real  estate  will  not  lose  his  ri<;ht  to 
subrogation  to  the  rights  of  a  mortgagee 
28  L.K.A.(N.S.) 


on  the  other  half  interest,  by  paying  the 
amount  due  into  court  in  a  proceeding  for 
the  foreclosure  of  the  mortgage,  without 
making  a  formal  tender  thereof  to  the  m  jrt- 
gagee.  Murray  v.  O'Brien,  28:  998,  105  Pac 
840,  56  Wash.  361. 

SUBSCRIPTION. 

To  wills,  see  Wills,  1. 

SUBWAY. 

Construction  of,  in  street,  see  High- 
ways, 3. 

Construction  of,  by  street  railway  un- 
der railroad  tracks,  see  Railroads, 
2-4. 

SUCCESSIVE  SUITS. 

See  Action  or  Suit,  2. 

SUMMONS. 

See  Writ  and  Process. 

SUNDAY. 

Sale    of    liquors    on,    see    Intoxicating 

Liquors,  2. 
Mandamus    to    compel   enforcement   of 

Sunday  law,  see  Mandamus,  3. 

SUPPORT. 

Cancelation  of  deed  given  in  considera- 
tion of  agreement  for,  see  Cancela- 
tion of  Instruments,  2. 

Lien  in  case  of  conveyance  in  considera- 
tion of  agreement  to  support  grant- 
or, see  Vendor  and  Purchaser,  5. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURGEONS. 

See  Physicians  and  Surgeons. 

TAX  OOTiljEOTOR. 

Right  of  sureties  on  bond  of,  to  recover 
for  loss  caused  by  negli<reTice  of 
other  public  officer,  see  Principal 
and  Surety,  2,  3. 

TAXES. 

Assumpsit  to  recover   illegal   tax,  see 

Assumpsit,  2. 
Assessments  for  public  improvements, 

see  Public  Improvements. 
Validity  of  tax  law,  see  Statutes. 

Equality;  uniformity. 

Uniformity  and  equality  as  to  license 
tax,  see  License,  8,  9. 

1.  The  mere  right  to  be  a  corporation  is 
not  within  the  operation  of  a  constitutional 
provision  for  uniform  and  equal  taxation, 
so  that  every  person  or  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his 
or  its  property.  Blackrock  Copper  Min.  A, 
M.  Co,  V.  Tingey,  a8:  255,  08  Pac.  180,  34 
Utah,  369. 

What  taxable. 

2.  The  finished  product  of  a  manufac- 
turer is  subject  to  taxation,  unden  a  stat- 
ute defining  "property"  as  including  every. 
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kind  of  property  subject  to  ownership,  and 
providing  that  all  property  ''not  expressly 
exempted"  "shall  be  subject  to  taxation  in 
the  manner  provided  in  this  act/'  where 
not  expressly  exempted,  although  not  men- 
tioned in  the  act,  as  the  clause,  "in  the 
manner  provided  in  this  act,"  relates  to  the 
method  of  imposing  taxes  upon  property 
already  declared  to  be  subject  to  taxation, 
instead  of  limiting  the  right  to  tax  to  the 
kinds  of  property  specially  named  in  the 
act.  State  ex  rel.  Taggart  ▼.  Holcomb, 
28:  251,  106  Pac.  1030,  81  Kan.  870. 

(Annotated) 

3.  A  corporation  organized  for  the  per- 
sonal convenience  of  its  largest  stockholder, 
to  take  and  hold  title  to  his  real  estate, 
upon  one  parcel  of  which  a  dwelling  house 
is  in  process  of  construction,  is  within  tlie 
operation  of  a  statute  requiring  every  cor- 
poration to  pay  an  annual  francliise  tax 
computed  upon  the  basis  of  the  amount  of 
its  capital  employed  in  tlie  stnte,  altliough 
it  t'^npRflcted  no  business.  People  ex  rel. 
—  Waclark  Realty  Co.  v.  Williams.  28:  371, 
01  N.  E.  266,  108  N.  Y.  54.         (Annotated) 

Assessment:  omitted  property. 

Mandamus  to  compel  placing  of  omitted 
property  upon  tax  rolls,  see  Man- 
damus, 4. 

4.  Taxable  property  not  listed  for  tax- 
ation nor  returned  by  the  assessor  may  be 
adi'ed  to  the  tax  rolls  by  the  county  clerk 
after  t^e  settlement  of  the  county  treasurer 
in  October  of  the  year  the  assessment  should 
have  been  made,  and  after  the  tax  rolls  have 
been  turned  over  to  the  county  treasurer, 
where  proceedings  to  make  the  correction 
were  commenced  in  August  of  that  year, 
and  the  reason  for  the  delay  was  the  oppo- 
sition of  the  owner,  notwithstanding  a 
statute  providing  that  an  assessment  may  be 
corrected  and  omitted  property  added  "at- 
any  time  before  the  final  settlement  with 
the  county  treasurer,"  since  a  property  own- 
er cannot  escape  taxation  by  contesting  the 
right  to  tax  beyond  the  time  fixed  by  law 
for  making  the  assessment,  and  the  county 
clerk  cannot,  by  failure  to  perform  his  duty, 
nullify  the  statute  imposing  it.  State  ex 
rel.  Tasrcmrt  v.  Holcomb,  28:  251,  106  Pac. 
1030,  81  Kan.  879. 

Sale:  deed;  rljrlits  of  purchasers. 

Adverse  posession  as  against  purchaser 
at  tax  sale,  see  Adverse  Posses- 
sion. 2. 

Right  of  heir  of  grantee  in  tax  deed  to 
maintain  action  to  quiet  title,  see 
Cloud  on  Title. 

Right  of  one  in  possession  under  tax 
deed  to  allowance  for  improvements 
on  eviction  by  landowner,  see 
Ejectment. 

Tax  deed  as  giving  prima  facie  right  of 
possession,  see  Evidence.  22. 

Reformation  of  tax  deed,  see  Reforma- 
tion of  Instruments. 

Trespass  by  holder  of  tax  deed,  see 
Trespass,  1,  2. 

5.  A  tax  deed  to  a  deceased  person 
and  his  heirs  and  assigns  does  not  vest  title 
28  L.R.A.(N.S.) 


in  the  heirs  of  such  deceased  person,  but  is 
void  as  a  conveyance.  Baker  v.  Lane,  28: 
405,  109  Pac.  182,  82  Kan.  715. 

(Annotated) 

6.  A  tax  deed  has  no  more  force  or  ef- 
fect as  a  writ  of  assistance  for  procuring 
the  possession  of  real  estate  than  any  other 
'leed,  and  the  bolder  of  such  deed  who  finds 
the  property  occupied  must,  if  the  occupant 
refuses  to  surrender  possession,  resort  to 
the  same  legal  remedy  for  possession  as  the 
holder  of  any  other  deed  would  employ. 
Steltz  V.  Morgan,  28:  398,  101  Pac.  1057,  16 
Idaho,  368. 

TAXPAYERS. 

Permitting  resident  taxpayers  to  serve 
on  jury  in  action  against  city,  see 
Appeal  and  Error,  30;  Jury,  2. 

TEIiECRAPHS. 

Question  for  jury  as  to  whether  tele- 
gram is  tendered  after  close  of 
office  of  destination,  see  Trial,  10. 

Failure  to  transmit;  delay. 

1.  A  telegraph  company  receiving  a  noes- 
sage  for  transmission,  with  notice  that  it 
is  important  that  it  go  forward  promptly,  is 
bound  to  notify  the  sender  if  an  obstacle  to 
sneedy  transmission  arises.  Box  v.  Postal 
Teleg.-Cable  Co.  28:  566,  165  Fed.  138,  91 
C.  C.  A.  172. 

2.  A  telegraph  company  which  receives 
for  transmission  an  important  message, 
with  notice  that  failure  to  deliver  it  by  a 
certain  time  will  cause  loss,  and  promises  to 
notify  the  sender  by  telephone  when  it  is 
sent,  and  subsequently  erroneously  states  in 
an9N\er  to  his  call,  at  a  time  when  other 
avenues  of  comnnmication  were  still  open  to 
him.  that  it  had  been  sent,  cannot  escape 
liability  for  the  loss  occasioned  by»4ailure 
to  transmit  the  message  in  time.  Box  v. 
Postal  Teleg.-Cable  Co.  28:  566,  165  Fed. 
138,  91  C.  C.  A.  172. 

Stipulations  and  conditions. 

Conflict  of  laws  as  to,  see  Conflict  of 
Taws,  1. 

3.  A  telegraph  company  cannot  avoid 
liability  for  full  damages  for  failure  to 
transmit  a  message  within  the  stipulated 
time,  under  a  rule  limiting  its  liability  to 
t^e  amount  received  for  transmission  in  case 
of  mistake  or  delay  in  the  transmission  of 
unrepeated  measage."?.  Box  v.  Postal  Teleg.- 
Cable  Co.  28:  566,  165  Fed.  138.  91  C.  C.  A. 
172.  (AnnoUted) 

TEIiEPHONKS. 

Burden  of  proof  in  action  for  failure 
promptly  to  make  connection  for 
customer,  see  Evidence,  18. 

Liability  for  fright  of  horse  by  object 
left  in  street  by  telephone  com- 
pany, see  Highways,  5,  7. 

License  tax  on  telephone  company,  see 
License,  4-7. 

Repeal  of  ordinance  as  to  taxation  of 
franchise  of  company,  see  Mnniei- 
pal  Corporations,  1. 
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Failure  to  connect  subscriber  with  fire 
department,  see  Proximate  Cause, 
1. 

TENDER. 

Of  amount  due  on  mortgage,  see  Mort- 
gage, 1-6. 

Effect  of  failure  to  make  formal  tender 
to  mortgagee  on  right  of  one  pay- 
ing amount  into  court  to  subroga- 
tion, see  Subrogation. 

THEFT. 

Receiving  stolen  property,  see  Receiving 
Stolen  Property. 

TIMBER. 

Effect  of  invalidity  of  contract  for  cut- 
ting on  public  land  on  validity  of 
other  contract  arising  therefrom, 
see  Contracts,  28. 

TIME. 

For  demand  for  performance  of  con- 
tract, see  Contracts,  10. 

Parol  evidence  to  vary  terms  of  written 
contract  as  to,  see  Evidence,  30. 

For  adding  omitted  property  to  tax 
roll,  see  Taxes,  4. 

For  objections,  see  Trial,  2. 

For  determination  of  remaindermen  un- 
der will,  see  Wills,  6. 

TITIiE. 

Record  of,  see  Records  and  Recording 

Laws. 
Of  personal  property,  passing  of,  see 

Sale,  1,  2. 

TONTINE  POLICY. 

Right  of  holder  to  accounting,  see  Ac- 
counting; Judgment,  1;  Parties,  4; 
Pleading,  3. 

TRADEMARK. 

See  also  Tradename. 

A  person  may  bona  fide  use  his  own 
name  upon  marks  or  brands  placed  upon  ar- 
ticles of  his  own  manufacture,  although  it 
has  first  been  rightfully  uped  by  another 
who  had  established  the  reputation  of,  and 
built  up  a  trade  in,  like  articles  by  the  use 
of  the  same  name  in  a  trademark,  sign,  or 
label  thereon;  but  he  cannot  by  artifice,  de- 
vice, or  otherwise,  induce  or  attempt  to  in- 
duce the  belief  in  customers  or  others  de- 
siring to  purchase,  that  the  articles  so 
marked  are  the  product  of  the  otiier.  ^tiia 
Mill  &  E.  Co.  V.  Kramer  Miiliug  Co.  28: 
934,  109  Pac.  602,  82  Kan.  679. 

TRADENAMES. 

See  also  Trademarks. 

A  name  like  "Finney's  Orchestra" 
mav  he  protected  against  unfair  competition 
by  those  whose  efforts  have  made  it  valuable, 
although  the  one  who  originated  the  organi- 
zation and  gave  it  his -name  is  dead.  Fin- 
ney's Orchestra  v.  Finnev's  Famous  Orches- 
tra, a8:  458,  126  N.  W.  198,  —  Mich.  — . 

( Annotated ) 
28  L.RA.(N.S.) 


TREES. 

Damages  for  destruction  of  shade  trees, 

see  Damages,  5. 
Evidence  on  questions  of  damages  for 

injury  to,  see  Evidence,  43. 

TRESPASS. 

Suit  on  implied  contract  as  waiver  of 
remedy  in  trespass,  see  Contracts, 
3. 

1.  The  holder  of  a  tax  title  to  real  es- 
tate, who  finds  the  property  unoccupied, 
may  enter  upon  and  take  actual  possession 
of  the  premises,  and,  in  doing  so,  he  is  not 
liable  to  the  original  owner  of  the  prop- 
erty, whose  title  has  been  devested  by  the 
tax  deed.  Stelts  v.  Morgan,  a8:  398,  101 
Pac.  1057,  16  Idaho,  368.  (Annotated) 

2.  In  order  for  one  who  was  the  original 
owner  of  real  estate,  and  whose  title  has 
been  devested  througli  taxation  and  a  tax 
deed,  to  maintain  an  action  of  trespass 
against  the  holder  of  a  valid  tax  deed  for 
entering  into  possession  of  the  premises, 
such  original  owner  must  maintain  and  be 
in  actual  possession  of  the  premises  at  the 
time  of  the  trespass.  Steltz  v.  Morgan,  a8: 
398,  101  Pac.  1057,  16  Idaho,  368. 

3.  Under  an  action  of  trespass  quare 
elauaum  freffit,  where  the  plaintiff  does  not 
allege  title  either  in  fee  or  for  a  term  in 
himself,  he  must  show  actual  possession  of 
the  realty  at  the  time  of  the  trespass. 
Steltz  V.  Morgan,  28:  398,  101  Pac.  1057, 
16  Idaho,  368. 

TRESPAvSSER. 

Liability  for  injury  to,  by  electric 
shock,  see  Electricity,  3. 

Shooting  of,  by  servant,  see  Master  and 
Servant,  21-23. 

TRIAti. 

New  trial,  see  New  Trial. 

Objections  and  exceptions. 

1.  One  offering  a  deposition  against  a 
claim  in  the  probate  court  cannot  complain 
that  depositions  are  admitted  in  support  of 
the  claim.  Re  McVickery,  28:  X112,  91  N.  E. 
1041,  245  111.  180. 

2.  Objection  to  the  form  of  the  oath  ad- 
ministered to  the  jury  to  try  a  civil  action 
cannot  be  made  for  the  first  time  after  ver- 
dict. First  Nat.  Bank  v.  Lowther-Kaufman 
Oil  &  C.  Co.  28:  511,  66  S.  E.  713,  66  W.  Va. 
605. 

Sufficiency  of  evidence  to  go  to  Jury. 

Taking  case  from  jury,  see  infra,  14, 
15. 

3.  The  presumption  of  care  on  the  part 
of  one  killed  throus^h  the  alleged  negligence 
of  another,  where  there  is  no  witness  of  the 
accident,  is  sufficient  to  take  to  the  jury 
the  question  of  the  absence  of  contributory 
negligence  on  his  part,  in  the  absence  of 
clear  and  unmistakable  proof  of  the  con- 
trarv.  Brown  v.  West  Riverside  Coal  Co. 
28:  1260,  120  N.  W.  732,  —  Iowa,  — . 

4.  Evidence  of  the  explosion,  to  the  in- 
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jury  of  the  purchaser  of  a  bottle  of  car- 
bonated beverage,  accompanied  by  evidence 
that  other  bottles  put  up  by  the  same  bot- 
tler had  exploded  during  the  several  pre- 
ceding months,  is  sufficient  to  carry  to  the 
jury  the  question  of  the  latter's  negligence, 
in  an  action  to  hold  him  liable  for  the  in- 
jury. Dail  V.  Taylor,  a8:  949,  66  S.  £.  135, 
151  N.  C.  284. 

5.  The  mere  explosion  of  a  bottle  of  car- 
bonated beverage  to  the  injury  of  a  pur- 
thaser  is  not  sufficient  to  carry  to  the  jury 
the  question  of  the  negligence  of  the  one 
t^'ho  bottled  it,  under  the  doctrine  of  res 
ipsa  loquitur,  Dail  v.  Taylor,  a8:  949,  66 
S.  E.  135,  151  N.  C.  284. 

Questions  of  law  and  fact. 

Question  for  jury  as  to  passenger's  n^- 

ligence,  see  Carriers,  8. 
Question  for  jury  as  to  ratification  of 

contract,  see  Contracts,  25. 

6.  The  court,  and  not  the  jury,  must 
construe  a  contract  all  of  which  is  in  writ- 
ing. R.  J.  Menz  Lumber  Co.  v.  E.  J.  Mc- 
Neeley  &  Co.  a8:  1007,  108  Pac.  621,  — 
Wash.  — . 

7.  The  question  of  a  master's  negligence 
in  storing  powder,  dynamite,  and  dynamite 
caps  in  dangerous  quantities  in  the  room 
provided  for  the  storing  of  workmen's  tools, 
clothing,  and  lunches,  and  which  is  used  by 
them  for  refuge  from  storms,  is  for  the  jury. 
Brown  v.  West  Riverside  Coal  Co.  a8:  xa6o, 
120  N.  W.  732,  —  Iowa,  — . 

8.  The  question  of  the  assumption  of 
'  risk  on  the  part  of  an  employee  whose  du- 
ties require  him  to  be  near  stored  dynamite 
is  for  the  jury,  where  he  was  inexperienced, 
and  not  shown  to  have  appreciated  the  grav- 
ity of  his  peril.  Brown  y.  West  Riverside 
Coal  Co.  28:  1260,  120  N.  W.  732,  —  Iowa, 

• 

9.-  A  shipper  who  delivers  cattle  to  a 
carrier  for  transportation,  with  the  under- 
standing that  a  written  contract  will  be 
signed,  cannot  be  held,  as  matter  of  law,  to 
have  bound  himself,  by  general  preliminary 
negotiations  relating  to  the  shipment,  to 
sign  a  special  written  contract  limiting  the 
carrier's  common -law  liability,  although  he 
had  been  a  regular  shipper  of  cattle  for 
years,  and  intended  to  sign  a  contract  of 
the  kind  he  had  theretofore  used,  where  it 
appears  that  he  was  not  familiar  with  the 
terms  of  such  contracts  and  that  the  carrier 
did  not  have  a  standard  form  of  contract 
which  it  invariably  used.  St.  Louis  &  8.  F. 
R.  Co.  V.  Gorman,  28:  637,  100  Pac.  647,  70 
Kan.  643. 

10.  Whether  or  not  a  telegram  was  ten- 
dered for  transmission  after  the  close  of 
the  hours  of  the  office  of  destination  is  for 
the  jury  where  the  evidence  tends  to  show 
that  it  was  tendered  about  6  o'clock  P.  m., 
and  that  the  hours  of  the  office  at  destina- 
tion terminated  usually  at  6  or  6:30  p.  M., 
but  might  on  occasions  continue  until  late 
in  the  evenincr.  Box  v.  Postal  Telej?.  Cable 
Co.  28:  566,  166  Fed.  138,  91  C.  C.  A.  172. 

11.  The  question  is  for  the  jury  whether 
28  L.R.A.(N.S.) 


or  not  reasonable  inspection,  on  the  part  of 
the  owner  of  a  building,  of  a  fire  escape 
which  had  been  erected  by  an  independent 
contractor,  would  have  revealed  a  defect  ia 
the  fastenings  and  permitted  the  defect  to 
be  remedied  prior  to  the  injury  of  a  servant 
through  the  attempted  use  of  the  appliance, 
for  which  the  owner  is  sought  to  be  held 
liable.  Winslow  v.  Commercial  Bldg.  Co. 
28:  563,  124  N.  W.  320,  —  Iowa.  — . 

12.  The  sufficiency  of  the  consideration 
for  a  contract  is  for  the  determination  of 
the  court,  and  not  the  jury.  Evans  ▼.  Ore- 
gon &  W.  R.  Co.  28:  455«  108  Pac  1095,  — 
Wash.  — . 

13.  The  jury  must  determine  whether  or 
not  the  authority  of  an  agent  in  possession 
of  a  horse  for  purposes  of  sale  includes  ap- 
parent authority  to  take  notes  payable  to 
himself  for  the  purchase  price,  where  there 
is  notbJng  to  show  that  he  might  not  have 
taken  cash  in  payment.  Galbraith  v.  Weber. 
28:  341,  107  Pac  1050,  —  Wash.  — . 

(Annotated) 

Takinic  case  from  Jury. 

Waiver  of  right  to  jury  trial  by 
motions  for  directed  verdict,  see 
Jury,  1. 

Construction  of  motion  to  instruct 
jury  to  find  verdict  for  defendant, 
see  Motions  and  Orders. 

Assignment  of  error  in  motion  for  new 
trial  in  refusing  to  direct  ver- 
dict, see  New  Trial,  2. 

14.  The  court  cannot  direct  a  verdict  for 
an  insurance  company  in  an  action  on  a 
policy  upon  the  life  of  one  who  has  been 
absent  from  his  home  for  more  than  seven 
years,  merely  because  of  evidence  that  the 
absentee  has  been  seen  within  that  time, 
since  the  question  of  the  credibility  of  such 
evidence  is  for  the  jury.  Kennedy  v.  Mod- 
ern Woodmen  of  America,  28:  181,  90  N.  £. 
1084,  243  111.  660. 

15.  An  acquittal  should  be  directed  on 
request  in  a  criminal  prosecution,  where  tho 
evidence  only  raises  a  mere  suspicion 
of  guilt.  High  v.  State,  28:  162,  101  Pac. 
115,  2  Okla.  &im.  Rep.  161. 

Instructions. 

Sufficiency   of  assignment  of  error   in 

overruling  motion  to  instruct,  see 

Appeal  and  Error,  4. 
Estoppel    to   complain   of,   see   Appeal 

and  Error,  11. 
Reversible  error  as  to  instructions,  see 

Appeal  and  Error,  21,  28,  29. 

16.  An  instruction  should  not  be  given 
where  there  is  no  evidence  to  support  it. 
Scheurer  v.  Banner  Rubber  Co.  28:  1207,  126 
S.  W.  1037,  227  Mo.  347. 

17.  An  instruction  allowing  one  who  ha  a 
sold  his  land  to  recover  only  such  damas;e<, 
for  injuries  thereto  caused  by  the  buildini: 
of  a  railway  g^ade  thereon  prior  to  the 
sale,  as  may  have  accrued  between  the 
building  of  such  grade  and  the  time  of 
such  sale,  is  erroneous,  since  the  purchaser 
took  whatever  portion  of  the  land  he 
acquired  as  it  existed  at  the  time  of  sale, 
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and  could  not  recover  for  the  original 
wronj^;  and,  moreover,  when  the  road  was 
completed  the  grade  from  which  the  injury 
flowed  was  patent,  obvious,  and  of  a  per- 
manent nature,  in  which  case  the  whole 
damages,  past,  present,  and  prospective, 
must  be  recovered  in  one  action.  Bois^ 
Valley  Constr.  Co.  v.  ICroeger,  28:  968,  105 
Pac.  1070,  17  Idaho,  384. 

18.  The  addition  of  the  statement  that 
no  liability  can  attach  for  the  result  of 
unusual  rains  or  extraordinary  freshets  to 
an  instniction,  in  an  action  for  damages 
for  unlawfully  damming  back  flood  waters, 
that  the  builder  of  a  bridge  over  a  stream  is 
required  to  leave  openings  for  the  passage 
of  all  water  reasonably  to  be  expected  to 
flow  therein,  renders  the  instruction  as  a 
whole  materially  erroneous,  in  the  absence 
of  further  explanation,  since  the  term 
''extraordinary  freshets"  as  used  is  mis- 
leading, unless  understood  to  include  only 
those  so  outside  of  ordinary  experience 
that  their  occurrance  could  not  reasonably 
have  been  anticipated;  and  in  the  absence 
of  specific  instruction  it  cannot  be  assumed 
that  the  jury  gave  it  that  force,  the  word 
''unusual**  in  connection  therewith  being 
insufficient  to  imply  that  significance. 
Broadway  Mfg.  Co.  v.  Leavenworth  Ter- 
minal R.  &  B.  Co.  38:  X56,  106  Pac.  1034,  81 
Kan.  616. 

19.  The  court  cannot  enter  into  particu- 
lars in  instructing  the  jury  in  an  action  to 
recover  damages  for  personal  injuries,  so 
as  to  inform  them  just  what  acts  would  be 
negligent  and  what  would  not.  McKenzie 
V.  North  Coast  CoUery  Co.  28:  12449  104 
Pac.  801,  55  Wash.  496. 

20.  In  an  action  for  being  injured  at  a 
much  used  railroad  croRsing  by  being  jerked 
in  front  of  a  train  by  a  driverless  horse 
attached  to  a  wagon,  which  plaintiff  was 
attempting  to  stop  as  it  approached  the 
crossing,  whose  course  was  diverted  by  the 
train,  which  came  suddenly  into  view  around 
a  nearby  sharp  curve  at  a  high  rate  of 
speed,  with  whistle  blowing,  an  instruction 
that  the  plaintiff  was  bound  to  exercise 
ordinary  care  at  all  times  up  *o  the  time 
of  the  accident,  and  that,  if  he  had  notice 
or  knowledge  that  the  train  was  approach- 
ing, or  in  the  exercise  of  ordinary  care 
should  have  taken  notice,  in  coming  upon  the 
track  he  would  have  been  guilty  of  contribu- 
tory nesrlicence  suflicient  to  bar  recovery,  is 
as  favorable  to  defendant  as  warrantable, 
where  it  also  appears  that  plaintiff,  when 
stopping  the  horse,  was  not  upon  the  track 
nor  near  enough  to  be  struck  by  a  train, 
and  did  not  intend  to  go  upon  the  track. 
Campbell  v.  Chicago  G.  W.  R.  Co.  28:  346, 
121  N.  W.  429,  108  Minn.  104. 

Finding  by  court. 

Review    of    findings    on    appeal,    see 
Appeal  and  Error,  18. 

21.  A  finding  that  a  written  contract  is 
void  as  against  public  policy  is  one  of  law, 
and  not  of  fact.  Re  McVicker,  28:  xx  12,  91 
N.  E.  1041,  245  111.  180. 
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Verdict  or  flndingrs  of  Jury. 

Raising  question  for  review  on  appeal 
by  motion  to  set  aside  verdict,  see 
Appeal  and  Error,  5. 

Review  of  verdict  on  appeal,  see  Ap- 
peal and  Error,  16,  17. 

22.  A  party  is  entitled  to  have  a  jury 
make  special  findings  of  the  ultimate  facts 
of  the  case,  but  has  no  right  to  ask  for 
mere  evidentiary  matters,  nor  that  the 
jury  shall  file  a  bill  of  particulars  as  to 
each  fact.  Mat  hen  ey  v.  Eldorado,  28:  980, 
109  Pac.  166,  82  Kan.  720. 

23.  A  jury,  by  returning  a  verdict  for 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  sustained  by 
being  thrown  to  the  ground  upon  stepping 
from  a  moving  train,  cannot  be  said  to  have 
violated  an  instruction  that  it  is  contribu- 
tory negligence,  as  matter  of  law,  for  a 
passenger  on  a  train  to  undertake  "to  alight 
from  it  in  the  darkness  of  the  night,"  while 
it  is  in  motion,  without  any  light  to  guide 
his  steps,  in  that  the  jury  disregarded  the 
element  of  darkness,  where  they  also  find 
that  it  was  light  enough  for  him  to  see 
where  he  was  stepping,  although  the  acci- 
dent occurred  between  half  past  three  and 
four  o'clock  on  a  July  morn  in?.  Walters  v. 
Missouri  P.  R.  Co.  28:  X058,  109  Pac  173,  82 
Kan.  739. 

TBOVER. 

Conversion  by  bailee,  see  Bailment. 
SufiScieney  of  pleading  to  show  conver- 
sion, see  Pleading,  7. 

TRUSTISISS 

In  bankruptcy,  see  Bankruptcy^  2. 

TRUSTS. 

Bank's   duty   as   to  trust   funds,    see 

Banks,  3. 
For  married  woman,  see  Covenants  and 

Conditions,  2;  Husband  and  Wife. 

UNDlSCIiOSED  FRINCTPAIi. 

See  Principal  and  Agent,  4. 

UNDUE  TNFIiUENCE. 

See  Evidence,  11;  Wills,  2. 

UNFAIR  COMPETITION. 

See  Tradename. 

UNIFORMITY. 

Of  license  tax,  see  License,  8,  9. 
In  taxation  generally,  see  Taxes,  1. 

USURY. 

Statute  forbidding  assignment  of  wages 
given  as  security  for  loan  tainted 
with,  see  Constitutional  Law,  2. 

1.  Exacting  payment  of  the  lesral  inter- 
est which  will  accrue,  prior  to  the  matu- 
rity of  the  debt,  as  a  condition  to  accepting 
payment  of  the  principal  and  releasing  pur- 
chase-money notes  secured  by  mortgage  on 
real  estate,  does  not  constitute  usury, 
^mithwick  V.  Whitley,  28:  X13,  67  S.  E.  914, 
152  N.  C.  366.  (Annotated) 
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VENDING  MACHINE— WAIVER. 


2.  The  difference  between  the  cash  and 
the  credit  price  on  a  sale  of  property  may 
be  put  into  the  form  of  interest  on  a  note 
given  for  the  purchase  price,  without  vio- 
lating the  usury  law,  although  the  per  cent 
agreed  upon  is  greater  than  the  lawful  rate 
of  interest.  Davidson  v.  Davis,  a8:  zoa,  52 
So.  139,  —  Fla.  — .  (Annotated) 

VENDING  MACHINE. 

License  tax  on,  see  License,  9. 

VENDOR  AND  PURCHASER. 

Action  by  vendee  against  one  inducing 

vendor  to  break  contract,  see  Case. 

Mutuality  of  contract,  see  Contract,  6, 

Option  to  purchase  property,  see  Con- 
tracts, 6,  9,  10. 

Oral  contract^  for  land,  see  Contracts, 
11,  12. 

Sufficiency  of  writing  in  case  of  con- 
tract for  purchase  or  sale  of  land, 
see  Contracts,  13,  15,  16. 

Effect  of  part  performance  of  contract 
void  under  statute  of  frauds,  see 
Contracts,  16. 

Restraints  upon  alienation,  see  Cov- 
enants and  Conditions,  2. 

Deeds,  see  Deeds. 

Sale  under  execution  or  attachment,  see 
Judicial  Sale. 

Sale  of  land  by  agent,  see  Principal 
and  Agent,  3. 

Snle  for  taxes,  see  Taxes,  5,  6. 

Right,  as  between  vendor  and  vendee, 
to  damages  for  building  of  grade 
on  land  prior  tt>  sale,  see  Tnal.  17. 

Putting  difference  between  cash  and 
credit  price  of  property  into  form 
of  interest,  see  Usury,  2. 

1.  The  ripht  of  the  grantee  of  a  lot  on 
a  recorded  plat  is  not  limited  to  the  ad- 
joining street  and  the  connections  neces- 
sary to  reach  a  public  highway,  but  extends 
to  the  use  of  all  the  ways  appearing  upon 
the  pint,  and  none  can  be  closed  against 
Ills  protest,  if  it  can  be  of  material  benefit 
to  hifl  lot.  Dnnielson  v.  Sykes,  28:  1024, 109 
Pac.  87    —  Cal.  — . 

Payment  of  pnrchase  money. 

2.  The  vendor  in  a  land  contract  provid- 
ing for  pn>Tnent  in  instalments,  and  reserv- 
ing the  riprht  of  forfeiture  for  default,  mak- 
ing time  of  the  e»«»ence  of  the  contract,  may 
enforce  the  forfeiture  for  default  in  the  last 
iiiptnlmont.  and  retain  the  payments  made, 
if  he  is  not'  himself  in  default  with  respect 
to  the  contract  obliprations  as  to  abstract 
of  title  and  deliverv  of  deed.  Reese  V. 
Westfield,  28:  956,  105  Pac.  837,  66  Wash. 
416. 

Dcfic'encv  In  qnantfty. 

Abatement  of  price  on  judicial  sale 
because  of  deficiency  in  qnantity, 
see  Judicial  Sale,  2;  Limitation  of 
Actions,  2. 

3.  Tn  the  sale  by  the  acre  of  valuable 
farm  lands  only  such  allowance  should  be 
made  for  inaccuracies  as  to  amount  of -land 
sold  as,  considering  the  inequality  of  the 
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ground  and  other  obstacles  hindering  in 
accurate  survey,  may  reasonably  be  hu put- 
able  to  variations  of  instruments  and  samll 
errors  in  survey.  Singleton  v.  Castleman, 
28:  393,  68  S.  E.  34,  —  W.  Va.  — . 

Rescission  of  contract. 

Burden  of  proof  in  action  to  set  aside 
deed,  see  Evidence,  20. 

4.  A  representation  by  one  claiming  a 
tax  title  to  real  estate,  that  the  title  is 
fierfect, — made  for  the  purpose  of  securing 
a  conveyance  in  form  by  the  true  owners, 
for  a  nominal  consideration, — which  cau 
only  be  true  in  case  the  land  was  vacant 
and  unoccupied  during  the  period  necessary 
to  perfect  the  title  under  the  statute,  in- 
volves a  representation  that  it  was  so  in 
fact;  and  if  such  representation  was  false, 
the  one  making  it  is  guilty  of  fraud  in  law, 
which  will  entitle  the  grantor  to*  a  rescis- 
sion of  the  contract,  although  the  one  mak- 
ing it  had  no  knowledge  on  the  sabject,  and 
believed  it  to  be  true.  Kathan  v.  Cdmstoek, 
28:  aoz,  122  N.  W.  1044,  140  Wis.  427. 

(Annotated) 

Vendor's  Ifen. 

Agreement  for  support  in  eonsider- 
ation  of  conveyance  as  basis  for 
lien,  see  also  Cancelation  of  Instru- 
ments, 2. 

5.  No  vendor's  lien  exists  where  the 
consideration  for  the  conveyance  of  land  is 
an  agreement  to  support  the  grantor  during 
life.  Burroughs  v.  Burroughs,  a8:  607,  50 
So.  1025,  —  Ala.  — .  (Annototed) 

Rights  of  parties  as  to  tbird  persons; 
bona  fide  purchasers. 

6.  A  grantee  of  the  maker  of  a  plat  of 
building  lots  cannot  close  an  alley  against 
the  protest  of  a  grantee  of  one  of  the  lots, 
because  of  uncertainty  as  to  whether  or  not 
the  alley  will  ever  be  of  any  benefit  to  the 
lot.  Danielson  v.  Sykes,  a8:  1024,  109  Pac. 
87,  —  Cal.  — . 

VERPICT. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  16,  17. 
In  general,  see  Trial,  22,  23. 

VOTFRR  ANT>  ELECTIONS. 

See  Elections. 

WAGFS. 

Recovery  of,  by  diacharged  employee, 

see  Assumpsit,  1. 
Statute  regulating  assignments  of,  see 

Con»titutiona]  Law,  2,  7. 
Agreement  by  third  party  to  pay,  see 

Contracts,  28. 
Right  of  servant   to  recover  for  time 

lost  through  illness,  see  Master  and 

Servant,  1. 

WAIVER. 

Of  statutory  period  after  notice  of  WH 
of  exceptions  in  which  to  file  objec- 
tions and  amendments  thereto, 
Appeal  and  Error,  8. 
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Of  provision  as  to  bringing  of  action 
within  certain  time  after  proofs  of 
death,  see  Insurance,  6. 

Of  right  to  jury  trial,  see  Jury,  1. 

Of  notice  to  master  of  injury  to  servant, 
see  Master  and  Servant,  2. 

WAREHOUSE. 

Sale  of  warehouse  on  leased  land,  see 
Sale,  1. 

WARRANT. 

Of  commitment,  see  Criminal  Law,  2. 

WARRANTY. 

Breach  of  parol  warranty  as  defense  to 
action  on  note,  see  Bills  and  Notes, 
6. 

In  insurance  contract,  see  Insurance. 

WATCHMAN. 

Master's  liability  for  shootini^  by,  see 
Master  and  Servant,  21-23. 

WATERS. 

Use  of  waters  for  logging  generally,  see 
Logs  and  Logging. 

Rights  as  between  public  and  Individ- 
uals. 

1.  The  public  cannot,  after  granting 
the  bed  of  the  outlet  of  a  pond  to  private 
owners,  use  the  water  in  the  pond  to  the 
injury  of  such  owners,  without  making  com- 
pensation to  them,  although  it  retains 
title  to  the  bed  of  the  pond.  Taggart  v. 
JafTrey,  28:1050,  76  Atl.  123,  75  N.  H.  473. 

Rights  as  between  individuals. 

When  action  for  damages  resulting  from 
flooding  accrues,  see  Limitation  of 
Actions,  4. 

Instructions  in  action  for  damming 
back  flood  waters,  see  Trial,  18. 

2.  The  rights  of  an  owner  of  land  on 
an  artificial  channel  made  for  a  stream  of 
water  which  was  evidently  intended  to  be 
permanent,  and  has  existed  for  more  than 
sixty  years,  are  the  same  as  though  the 
course  was  the  natural  one.  Taggart  v.  Jaf- 
frey,  28:  1050,  76  Atl.  123,  76  N.  H.  473. 

3.  The  fact  that  proper  conservation  of 
the  water  left  in  a  stream  would  render  it 
sufficient  to  serve  the  purpose  to  which  a 
complaining  riparian  owner  was  putting 
the  stream  is  no  defense  to  an  action  by 
him  for  wrongful  diversion  of  water  from 
the  stream.  Taggart  v.  Jaffrey,  28:  1050, 
76  Atl.  123,  76  N.  H.  473. 

4.  The  duty  of  the  builder  of  a  bridere 
over  a  water  course  does  not  necessarily 
end  with  making  provision  for  the  escape  of 
so  much  water  as  can  be  carried  within  the 
channel,  since,  if  there  is  reason  to  antici- 
pate that  the  stream  will  at  times  overflow 
its  banks,  he  must  also,  if  practicable,  pro- 
vide an  outlet  for  the  flood  water;  and  for 
failure  so  to  do  he  is  liable  for  the  conse- 
qiie^it  dan»P fires.  Broadway  Mfg.  Co.  v. 
28  L.R,A.(N.S.) 


Leavenworth  Terminal  R.  &  B.  Go.  28:  156, 
106  Pac.  1034,  81  Kan.  616.        (Annotated) 

WIIiLS. 

Bequest  for  masses,  see  Charities,  1,  3, 
4. 

Statute  requiring  devise  to  be  made  di- 
rectly to  beneficiary,  see  Charities, 
2. 

Retaining  suit  for  other  relief  other 
than  that  asked  for,  see  Equity,  5. 

Parol  evidence  to  show  intent  of  tes- 
tator, see  Evidence,  31,  32. 

Evidence  in  prosecution  for  forgery  of, 
see  Evidence,  37. 

Establishment  of  identity  of  sheets  of 
will,  see  Evidence,  6. 

Execution  as  lien  upon  legacy,  see  Exe- 
cution, 1. 

Power  of  servitor  of  incompetent  to 
adeem  legacies,  see  Incompetent 
Persons. 

Necessary  parties  in  suit  to  construe 
will,  see  Parties,  5. 

Signature  of  testator. 

1.  A  will  which  there  is  evidence  tend- 
ing to  show  had  been  duly  signed  in  ink  by 
the  testator  below  the  attestation  clause,  in 
the  presence  of  the  subscribing  witnesses, 
and  a  few  weeks  later  delivered  by  him  to 
the  executrix,  who  retained  possession  of  it 
until  the  testator's  death,  was  properly  ad- 
mitted to  probate,  although,  when  produced 
for  that  purpose,  the  testator's  signature 
had  been  partially  erased  by  knife  scratches 
and  written  in  pencil  above  the  attestation 
clause,  apparently  by  the  testator,  altiiough 
when,  by  whom,  or  with  what  purpose,  was 
not  shown.  Kirby  v.  Sellards,  28:  270,  108 
Pac.  73,  82  Kan.  291. 

Undne  Influence. 

Presumption  of  undue  influence,  see  Evi- 
dence, 11. 

2.  That  a  will  is  drafted  by  a  daughter 
of  the  testator,  who  shares  its  benefits  equ>il- 
ly  with  the  other  children,  and  who  is  not 
shown  to  have  occupied  a  position  of  con- 
fidence and  trust  toward  her  father  beyond 
that  arisint)^  from  their  relationship,  does 
not  bring  the  will  within  the  statutory  pro- 
vision that  a  will  written  by  the  principal 
beneficiary,  who  is  the  confidential  agent  or 
legal  adviser  of  the  testator,  or  who  occupies 
any  other  position  of  confidence  or  trust  to 
him,  shall  not  be  valid  unless  it  affirmative- 
ly appear  that  the  testator  knew  the  con- 
tents and  had  independent  advice  with  refer- 
ence thereto.  Kirby  v.  Sellards,  28:  270, 
108  Pac.  73,  82  Kan.  291. 

Probate;  contest. 

3.  A  statute  making  void  a  devise  or 
bequest  to  a  witness  to  a  will  which  cannot 
be  proved  without  his  testimony  does  not 
apply  to  persons  other  than  attesting  wit- 
nesse**  called  upon  to  testify  when  the  will 
is  ofl'ered  for  probate.  Kirby  v.  Sellards, 
28:  270,  108  Pac.  73,  82  Kan.  291. 
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WITNESSES. 


Construction  generally. 

4.  The  construction  of  a  will  should  in 
case  of  doubt  be  in  favor  of  the  first  rather 
than  of  the  second  taker,  and  of  a  general 

'  or  primary  intent  rather  than  of  a  particu- 
lar or  secondary  one.  Fidelity  Trust  Co.  v. 
Bobloski,  a8:  1093,  76  Atl.  720,  228  Pa.  52. 

Description  of  beneficiaries;  wUo  may 
take. 

5.  Under  a  bequest  to  the  nearest  of 
kin  of  testator,  his  brothers  and  sisters  will 
take  to  the  exclusion  of  children  of  deceased 
brothers  and  sisters.  Clark  v.  Mack^  a9: 
479,  120  N.  W.  632,  —  Mich.  — . 

(Annotated) 

6.  Under  a  gift  of  property  to  one  for 
life,  remainder  to  testator's  next  of  kin,  the 
remaindermen  will  be  determined  at  the 
death  of  testator,  and  not  at  that  of  the  life 
tenant.  ( lark  v.  Mack,  28:  479,  126  N.  W. 
632,  —  Mich.  — . 

Nature  of  entate  or  interest  created. 

7.  A  bequest  of  property  to  testator's 
sisters  to  be  used  and  controlled  by  them 
during  their  joint  lives  and  that  of  the  sur- 
vivor, and  then  over,  gives  a  life  estate  only 
to  them.  Clark  ▼.  Mack,  38:  479,  126  N.  W. 
632,  —  Mich.  — . 

8.  A  defeasible  fee  which  becomes  abso- 
lute on  the  death  of  the  widow  without  re- 
marriage is  created  by  a  will  which,  after 
reciting  that  testator  is  fully  convinced 
that  his  wife  will  educate  the  children  and 
administer  "our  joint  property"  as  well  as 
if  testator  was  living,  directs  that  she  shall 
take  possession  and  enjoy  and  administrate 
the  property  for  the  time  that  she  remains 
a  widow,  with  a  direction  that  she  assist 
the  children  to  procure  the  means  best 
adapted  for  their  future  welfare;  and  it  is 
immaterial  that  she  is  forbidden  to  sell  the 
realty  without  the  consent  of  the  executors 
or  that,  in  the  event  of  her  remarriage,  the 
property  is  to  go  to  the  children.  Fidelity 
Trust  Co.  V.  Bobloski,  38:  1093,  76  Atl.  720, 
228  Pa.  52. 

9.  Where  one  who  has  willed  property 
to  her  sister  for  life  with  remainder  to  her 
nearest  of  kin  permits  the  will  to  stand  for 
two  years  after  the  death  of  the  sister,  until 
her  own  death,  without  alteration,  the  prop- 
erty will  pass  to  t>ie  nearest  of  kin.  Clark 
V.  Mack,  28:  479,  126  N.  W.  632.  —  Mich.  — . 

Election. 

Retaining  suit  to  compel  beneficiary  to 

elect,  see  Equity,  5. 
Right  to  compel  election  by  devisee  in 

suit  to  which  he  is  not  a  party,  see 

Parties,  5. 

10.  The  intent  to  devise  property  of  a 
beneficiary  in  a  will  must  appear  upon  its 
face  to  compel  him  to  elect  between  assert- 
ing his  title  to  such  property  and  claiminsf 
the  benefit  of  the  provision  in  the  will. 
McDonald  v.  Shaw,  28:  657,  121  S.  W.  935. 
92  Ark.  15.  (Annotated) 

Chorire  nT>on  donee  or  land  devised. 

11.  Where  a  devisee  is  subject  to  a 
charge  or  burden,  doubts  as  to  the  quantttm 
28  L.R.A.(N.S.) 


of  the  estate  should  be  resolved  in  bis  favor. 
Fidelity  Trust  Co.  ▼.  Bobloski,  28:  Z053,  76 
Atl.  720,  228  Pa.  62. 

• 
WITNESSES. 

Right  of  jury  to  reject  testimony  of,  see 

Evidence,  49. 
Credibility  of,  aa  question  for  jury,  see 

Trial,  14. 

Competency. 

Effect  of  interest  to  disqualify  witness 
in   will  contest,  see  Wills,  3. 

1.  The  maker  of  a  promissory  note 
which  has  been  assigned  is  a  competent  wit- 
ness in  an  action  by  the  assignee  against 
the  administrator  of  the  assignor,  to  prove 
both  the  assignment  and  payment  by  him  to 
the  assignor  in  his  lifetime,  as  the  agent  of 
the  assignee.  Sayre  v.  Woodyard,  38:  388, 
66  a  E.  320,  66  W.  Va.  28&        (AnnoUted) 

Examination. 

2.  A  question  propounded  platntilT  in 
an  action  for  an  accounting  for  notes  de- 
livered to  defendant's  intestate  for  collec- 
tion, as  to  whether  certain  items  in  an  ac- 
count previously  rendered  defendant,  and 
offeroH  in  evidence  bv  him,  represented  or 
was  intended  to  represent  the  notes  as  to 
which  an  accounting  was  demanded,  was 
properly  rejected  as  lea  dinar.  Savre  v. 
Woodyard,  28:  388,  66  S.  £.  320,  66  W.  Va. 
288. 

Cross-examination. 

Error  as  to  cross^xaminatioa  of  wit- 
nesses, see  Appeal  and  Error,  26, 
27. 

3.  A 1  leered  admission  to  the  opposite 
party  of  the  same  facts  testified  to  by  a 
witness  whose  deposition  has  been  sup- 
pressed cannot  be  shown  in  evidence,  on 
the  cross-examination  of  such  opposite  par- 
ty, to  supply  the  loss  of  the  deposition  sup- 
pressed. Ravre  v.  Woodyard,  28:  388,  66  S. 
E.  320,  66  W.  Va.  288. 

Discrediting. 

4.  That  a  witness  removed  from  a  com- 
munity ten  years  previous  to  a  trial  does 
not  render  inadmissible  impeaching  testi- 
mony of  those  who  knew  him  when  there 
as  to  his  general  reputation  for  truth  and 
veracity,  on  the  theory  that  it  relates  to  a 
period  too  remote.  Kennedy  v.  Modern 
Woodmen  of  America,  28:  181,  90  N.  E.  1084, 
243  111.  560. 

5.  A  statement  of  a  stranser  reported 
to  the  beneficiary  of  a  benefit  certificate  the 
holder  of  which  has  been  absent  without  ex- 
planation for  seven  years,  that  he  had  seen 
the  absentee,  the  receipt  of  which  is  admit- 
ted by  the  beneficiary  at  the  trial  of  the 
action  to  enforce  the  certificate,  is  merely 
hearsay,  and  evidence  is  properly  admis- 
sible to  impeach  the  credibility  of  the  one 
who  made  it.  Kennedy  v.  Modem  Woodmen 
of  America,  28:  x8z,  90  N.  E.  1064,  243  III 
560. 

6.  Evidence  of  a  witness  given  at  a 
trial  which  involved  the  same  facts,  and  of 
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statements  out  of  court  tending  to  discredit 
his  testimony,  is  admissible  to  impeach  him. 
Kennedy  v.  Modern  Woodmen  of  America, 
a8:  z8z,  90  N.  £.  1084,  243  111.  560. 

WRIT  AND  PROCESS. 

Effect  of  appearance  by  nonresident  de- 
fendant where  process  was  not 
served  upon  him  within  limitation 
period,  see  Appearance,  2. 

When  action  in  which  process  is  served 
by  publication  is  commenced,  see 
Limitation  of  Actions,  7. 

1.  No  valid  judgment  can  be  entered  in 
a  proceeding  to  enforce  unpaid  taxes  against 
one  whose  Christian  name  is  Michael,  upon 
a  constructive  service  of  process  against  him 
by  the  name  of  Mike,  where  there  id  nothing 
to  show  that  he  ever  answered  to  or  toler- 
ated such  name.  Ohiman  v.  Clarkson  Saw- 
mill Co.  a8:  43a>  120  S.  W.  1155,  222  Mo.  02. 
26  L.R.A.(N.8.) 


2.  Jurisdiction  of  a  nonresident  defend- 
ant in  a  suit  to  foreclose  a  mortgage  not 
signed  by  him  is  not  acquired  by  publication 
of  a  summons  in  which  only  the  initials  of 
his  Christian  names  are  stated,  where  the 
verification  does  not  state  that  his  true 
name  could  not  be  discovered,  and  neither 
the  summons  nor  notice  contained  the  words 
"real  name  unknown,"  as  required  by  stat- 
ute, although  it  is  shown  that  he  had  trans- 
acted business  and  acted  as  deputy  county 
clerk  and  notary  public  by  the  name  by 
which  he  was  sued,  since  a  legal  name  in- 
cludes the  first  Christian  name  in  full,  and 
the  surname.  Butler  v.  Smith,  28:  436,  120 
N.  W.  1106,  84  Neb.  78.  (Annotated) 

X-RAY, 

Admissibility  of  sciagraph  in  evidenee, 
see  Kvidenoe,  29. 
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